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HEALTH. EDUCATION AND SOCIAL SERVICES COMMITTEE

ALASKA STATE LEGISLATURE STATE CAPITOL, JUNEAU 99801
HOUSE OF REPRESENTATIVES (907) -465-3759

HB 97
CLARIFYING PARENTAL RESPONSIBILITIES

FOR A CHILD IN STATE CUSTODY

HB 97 clarifies the responsibilities of the Department of Health
and Social Services and parents for children who are committed to
the custody of the department and are placed by the department with
the parents.

The bill responds to an Alaska Supreme Court decision that will
incur new and substantial costs to the state.

In the August 1991 decision in the case of In re E.A.0., the court
reversed a lower court decision and ruled that the state must pay
for the medical costs of a child in state custody even though the
child lives with his or her parents.

Prior to this decision, the state interpreted the law to pay for
medical care costs of children in physical custody of the state.
Holding the state responsible for medical costs of children in its
custody who are placed at home would result in less protection for
these children and other children in need of aid.

The ramifications of this decision may also lead to the state's
being held liable for other costs of child rearing such as food,
shelter, and education. HB 97 will free the state from the fiscal
complications arising the August 1991 court decision.

HB 97 passed the House with 39 Yeas - 1 Excused. We urge your
favorable consideration of this legislation.



HOUSF. BILL 97

For An Act Entitled: "An Act clarifying the responsibilities
for the Department of Health and Social Services and parents
for <children who are <committed to the custody of the
Department and are placed by the Department with the parents;
and providing for an effective date"

Analysis/Pirogram Impact

The Department of Health and Socicl Services strongly supports
HQ 97, which clarifies the responsibilities of the Department
for children committed to its legal custody who continue to
reside with the parent or parents. The Bill amends AS
47.10.084 (@) to expressly require a parent or parents to
provide for the day to day care of their children if the
children are residing with them when the state has legal
custody as a result of child protection services purposes.

This bill was made necessary as a result of the Alaska Supreme
Court ruling 1in the case of In re E.A.P. , 816 P.2d 1352
(Alaska 1991), 1in which the court ruled that the current AS
47.10.084 requires the Department to pay for medical costs
associated with the care of children, even though they live
with their parents. The Department has never interpreted the
statute in this manner 1in the past. Therefore, absent an
amendment, the Department will incur substantial additional
financial expenses for these medical costs and may also be
exposed to legal suits to resolve the responsibility for other
costs of child rearing, including food, shelter, and
education, while a child is placed at home by the Department.
The Department has not budgeted for these types of costs, and
these cost would significantly impact our budget, as well as
the Medicaid budget. Although the court did acknowledge a
possible right of reimbursement from the parents, the
collection would not be practical nor cost efrcctive.

The bill provides for a retroactive effective date to August
30, 1991, the date that the court issued it- ruling. A
retroactive effective date is necessary to avoid the
additional unbudgeted expenses and to resolve a legal question
as to the Department®s responsibilities for other expenses,
such as shelter, which the court did not directly address in
its decision.
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Department®s Position The Department of Health and Social
Services urges the passage of this bill.

Recommended; .. . S G Date:
Deborah R. Wing, Director / /
Division of Family and Youth Services

NN Date: ~/s [??7>

/"Theodore A. Mala MD, MPH
V Commissioner
Department of Health and Social Services

Approved:



MEMORANDUM State of Alaska

Department of Law

to: Elmer Lindstrom datc:  January 5, 1993
Department of Health and
Social Services PILE NO.

Juneau, Alaska
TH_ no. 269-5100

subject Legislation

FROM: IC
Dianne Olsen
Assistant Attorney General
Human Services Section

Last year, the department introduced legislation to
modify AS 47.10.084, which outlines the responsibilities of the
department to children in its legal custody. The statute states

that when the department has legal custody of a child, it has

the responsibility of physical care and control of
the child, the determination of where and with whom
the <child shall live, the right and duty to
protect, train and discipline the child and the
duty of providing the child with food, shelter,
education, and medical care.

In the case of In the Matter of E.A.0.. 816 P.2d 1352 (Alaska
1991), the department had argued that when children 1in state
custody are placed by the department in the home of their parents,
it is the parents who are responsible for such things as food,
shelter, education, and medical care. The Alaska Supreme Court, on
the basis of strict statutory construction, disagreed. Therefore,
the legislation was introduced to modify the statute. Although the
legislation did not pass last year, we urge the department to work
toward getting it introduced and passed this year.

Since the E.A.0. decision, defense attorneys have been
relying upon the decision to make requests for the Department of
Health and Social Services to pay for various expenses of children
and their families when those children are in the legal custody of
the state. In Anchorage, defense attorneys have filed motions in
at least two cases to require the department to pay for housing
costs of children and their parents. The department has resolved
those cases prior to a judicial ruling. In Kenai, a defense
attorney used the decision to support a request that the department
pay for unapproved counseling costs for a child. The department
was willing to arrange for counseling at an agency with which it
had a contract®, but the parents arranged for the child to be 1in
counseling with someone with whom it did not have a contract and
for whom federal funds would have been unavailable.
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Although there have not been a large number of cases
where such requests have been made, it is clear that defense
attorneys will continue to make the argument that the department is
required to pay for food, shelter, housing, and medical care no
matter where the child resides. For instance, if a child in the
custody of the state lives at home and that child suffers an
injury, the department is responsible for payment for the medical
expenses. Because the child 1is not in foster care, the child 1is
not likely to be eligible for medicaid funds. Therefore, the
expenses will come from the department®"s limited budget.

Please let me know if there is any further information
that would be helpful to you.

DO/jib





