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House Bill 235 provides for compliance with federal statutes under Part B of the 
Individuals with Disabilities Education Act by amending Alaska statutes to make 
them consistent with Part B requirements. Failure to pass HB 235 could result in 
the loss of both dollars and services provided by the department and the school 
districts to educate children with disabilities.

If Alaska does not meet the terms of the conditional approval of its State Plan, 
the Federal Office of Special Education Programs could withhold our Part B 
funds and PL 89-313 funds in the amount of 8.3 million dollars. This would result 
in the loss of 3.8 FTE special education program managers at the department 
which now has 4.0 FTE. It also would result in the loss of 1.0 FTE Clerk Typist 
III and 1.3 FTE Grant Managers in special education which now has 1.0 FTE 
Clerk Typist III and 2.0 FTE Grant Managers.

In addition, there would be no money to pay for department-sponsored special 
education state-wide professional training opportunities, technical assistance to 
school districts, and special projects such as preparation and printing of the 
Alaska Special Education Handbook and booklets regarding parent rights.

Failure to pass HB 235 could result in the loss of 6.9 million dollars, of the 8.3 
million dollars Alaska receives, in direct grants to school districts uased on 
submitted child counts of children with disabilities. The following three pages 
show how the federal dollars would be allocated for FY 94 based on the 
December 1992 child count and the FY 93 per pupil amount.
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Title V l-B | j  j j
5,148,324 Total Allocation From USDOE
i ,^88,5y8iAaministrative funds tor DOE and discretionary projects
3,912,726iTotal Allocation to LEAs based on formula (child count)

280.582735. Per Pupil Amount | | I
I f  i l l
i Dec . 92 Frcjected ! I

Child FY 94 I i
Count | Allocation

056 Aleutian East 621 17.396
005 Anchorage 6.0211 1,689,389
012 Cordova 72| 20,202
000 Denali 10| 2,806
015 Dillingham 75i 21,044
016 Fairbanks 1,7131 480,638
022  Juneau 781 219,135 I
024 Kenai 1,490 418,068 I
025 Ketchikan 318 89,225
028 Kodiak I 401 112,514
030 Lake & Pen 43 12,063
033 Matsu 1,426 400,111
035 Norne 100 28,058
036 North Slope 163 45,735 -
037 NW Arctic 289 81,088 .
039 Petersburg 106 29,742
042 Sitka 219 61,448
048 Valdez 95 26,655
049 Wrangell 81 22,727

Subtotal 13,465 3,778,047

017 Galena 20 5,612
034 Nenana 34 9,540
053 Tanana 20 5,612

Subtotal 74 20,763

008 Bristol Bay 41 11,504
013 Craig 55 15,432
018 Haines 45 12,626
019 Hoonah 55 15,432
020 Hydaburg 15 4,209
023 Kake 45 12,626
027 Klawock 42 11,784
038 Pelican 13 3,648
046 St. Marys 24 6,734
043 Skagway 11 3,086
047 Unalaska 32 8,979
050 Yakutat 28 7,856

155 SERRC 406 113,917

Total 13,945 3,912,726
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Pre School
1,043,491 Total Allocation from USDOE

208,698; Administrative funds for DOE and discretionary projects
834,793iTotal Allocation to LEAs based on formula (child count)

”$60.2636 Per pupil allocation
| ; j

Dec*92 Projected i
I Child FY94 I 1 1
I Count Allocation I

005 Anchorage I 623! 349,044 1 1016 Fairbanks 205 j 114.854 1 1
022 Juneau 1041 58.267! | i
024 Kenai I 1311 73,395i
025 Ketchikan I 49 27,453 1 |
028 Kodiak | 401 22,411 !
030 Lake & Pen | 14 7,844!
033 Mat Su 140 78,4371
000 Nenana 2 1.1211
036 North Slope 14 7,844|
037 NW Arctic ' 10,085
038 Pelican o
042 Sitka 35 19,609

Subtotal 1,375 770,362

039 Petersburg 7 3,922
048 Valdez 15 8,404

Subtotal 22 12,326

056 Aleutian East 5 2,801
008 Bristol Bay 0 0
012 Cordova 12 6,723
013 Craig 8 4,482
015 Dillingham 13 7,283
017 Galena 1 560
018 Haines 6 3,362
019 Hoonah 10 5,603
020 Hydaburg 0 0
023 Kake 7 3,922
027 Klawock 4 2,241
035 Nome 1 560
046 St. Marys 2 1,121
043 Skagway 1 560
053 Tanana i 3 1,681
047 Unalaska 2 1,121
049 Wrangell 10 5,603
050 Yakutat 8 4.482

155 SERRC: 93 52,105
I i

Total I 1,490 834,793! i
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P.L. 89-313 DISTRICT
PROJECT APPLICATIONS
FY 94 ESTIMATE 52.152.702 State total

S629 08 per child

FY 94 Allocation
i Count 12/92 Estimate

REAA
A dak 80 $50,326
Alaska gateway 78 549.068
Aleutian 7 $4,404
Anchorage OnBase 245 5154,124
Annette Island 77 548,439
Bering St 263 S 168,593
Chatham 62 539,003
Chugach 13 58.178
Copper River 76 547.010
Delta 152 595,620
Fairbanks OnBase 255 5160,415
Hess 558 5351,025
Idftarod 70 544,035
Kashunamutt 30 518,372
Kuspuk 93 558.504
Lake & Pen 0 SO
Lower Kuskokwim 429 5269,874
Lower Yukon 254 5159,788
PnWot 34 521,389
Ralfeett 0 50
Southeaethi 68 541.519
Southwest Region 82 551.584
Yukon Rate 50 531.454
Yukon Koyukuk 116 574.231
Yupttt 79 549,897
Mt Edgecumtoe 5 53,145
total 3181 52.001.094

LEA
Aleutian East 2 51,238
Denali 32 520,130
FaJrtfc-.to. LEA 80 535.359
Harsee 7 54.404
Lake & i-'w*t*Aa 42 526.421
MehSu 48 530,193
Nome 21 513,211
NWA/c*c 0 SO
Petariburg 0 50
Wrangell 1 5829
total 241 8151.606

GRAND TOTAL 3422 52.152.702

NOTE. 8*sed on FY 93 Allocation and FY 94 Ch»d Count



OFFICE OF THE COMMISSIONER

April 20, 1993

The Honorable Steve Rieger 
Senate HESS Committee, Chair 
State Capitol, Room 516 
Juneau, AK 99801

Dear Senator Rieger:

Thank you very much for scheduling a hearing before the Senate HESS Committee to consider 
HB 235, "An Act relating to education programs and services for children with disabilities and 
other exceptional children and to persons with a handicap."

This legislation amends existing statutes relating to the education programs for exceptional 
children. As you know, educational programs for children with disabilities receive substantial 
money from die federal government. Receipt of federal money is contingent upon compliance 
with the federal requirements. Five statutory changes in this bill are necessary to keep Alaska in 
compliance with the recent changes to the federal requirements.

The following sections o f HB 235 address the changes required by the U.S. Departm ent of 
Education:

Section 8. Alaska statutes presently allow a school district to initiate a due process hearing 
only to prove that its evaluation of a child is correct. Federal statutes permit a school 
district or a parent to initiate a hearing on all hearable topics. This section will allow a 
school district to initiate a hearing for the same reasons a parent initiates a hearing.

Section 11 and Section 20. The U.S. Department of Education has specified that the 
definition of consent must contain the required federal components as presented in these 
sections.

Section 22. The re-authorization of P.L. 94-142, now named Individuals with Disabilities 
Education Act (IDEA), includes rehabilitation counseling as a related service.

Section 24. Two new categories of children with disabilities were mandated by IDEA, 
autism and traumatic brain injury. The definition of "educational records" listed in this 
section is also required by the U.S. Department uf Education.

05-E13LH



Letter, Senator Rieger 
April 20, 1993 
Page 2

At present, Alaska's State Plan for FY 1992-94 under Part B of IDEA has conditional approval 
by the U.S. Department of Education and is contingent upon federal acceptance of changes to 
Alaska statutes. If Alaska does not meet the terms of the conditional approval, the Federal 
Office of Special Education has indicated that it is highly probable that Part B and PL 89-313 
funds in the amount of $8,344,517 for FY 94 will be withheld. This would result in the loss of 
$1,444,296 in administrative and discretionary funds, and $6,900,221 in direct grants to school 
districts.

Loss of the administrative and discretionary funds will eliminate the Department of Education's 
ability to provide statewide leadership to and supervision of programs for children with 
disabilities throughout the state. It also will eliminate funds for program development activities, 
technical assistance to districts and training and support for parents.

Loss of direct grants to the school districts will seriously limit a district's ability to provide a 
variety of special education and related services such as speech therapy, occupational and 
physical therapy to children, diagnostic services, staff development and parent training and 
support.

Passage of HB 235 will address the compliance issue raised by the Federal Office of Special 
Education and will ensure additional resources to meet the needs of Alaska's children with 
disabilities. Thank you very much for your support on this matter.

Commissioner

cc: Representative Con Bunde



Senate CS for CS for House Bill No. 235 (STA) 
Sectional Analysis

"An Act relating to educational programs and services for children with disabilities
and other exceptional children and to persons with a handicap; and providing for
an effective date."

Sec. 1. Indicates that AS 14.30.180 - 14.30.350 are intended to allow procedures and 
actions necessary to comply with the requirements of federal law, Individuals 
with Disabilities Education Act (IDEA).

Sec. 2. Clarifies that an exceptional child has the right to special education services.
An exceptional child educated under AS 14.30.010(b) may not be compelled to 
receive special education services.

Sec. 3. Deletes the term "guardian" as this word is included in the definition of a parent, 
AS 14.30.350(11).

Sec. 4. Deletes the term "guardian" as this word is included in the definition of a parent, 
AS 14.30.350(11).

Sec. 5. Deletes the term "guardian" as this word is included in the definition of a parent, 
AS 14.30.350(11).

Sec. 6 Outlines that a parent may obtain an independent education evaluation by a 
person of the parent's choosing or by a person selected by agreement between 
the parent and the school district.

Sec. 7. Deletes the term "guardian" as this word is included in the definition of a parent, 
AS 14.30.350(11).

Sec. 8. Clarifies two separate hearing processes -- an informal or formal due process 
hearing involving a parent and a school district and an appeal hearing to the 
department.

A school district may appoint an impartial hearing officer to conduct a hearing 
to determine whether a child should receive special education services if a 
parent refuses to consent or does not respond in 30 days. Also, if a parent 
disagrees with the district's placement or program for a child, a parent may 
request a hearing.

A hearing officer must be approved in writing by the parent unless the parent 
has been offered and has rejected three different hearing officers.



The appointed hearing officer shall conduct an informal prehearing settlement 
conference and attempt to resolve the disagreement between the parent and the 
school district.

A hearing officer's decision is binding, unless the decision is appealed. A parent 
or a school district may appeal a hearing officer's decision under this section to 
the Department of Educadon.

A child may not be compelled to receive special educadon services until the 
appeal process is completed.

The department shall maintain a list of qualified hearing officers who have been 
qualified for a period not to exceed five years through a training program.

Sec. 9. Clarifies that appeal hearings shall be based on the record of the impartial 
hearing officer's decisions and that the hearings shall comply with all 
requirements necessary for participation in federal grant-in-aid programs.

Sec. 10. After the department renders its decision, a parent or the school district may
appeal the decision to the appropriate court. A parent who appeals to the court 
and who is an "indigent person" may be provided with a court appoint attorney 
at public expense.

Sec. 11. Clarifies that consent granted by a parent may be withdrawn.

Sec. 12. Clarifies the school district's responsibility to inform the parent of the right to 
appeal a hearing officer's decision.

Sec. 13. Grants the department the authority to establish, by regulations, impartial 
procedures for a school district to follow for hearings under AS 14.30.193.

Sec. 14. Deletes the term "guardian" as this word is included in the definition of a parent, 
AS 14.30.350(11).

Sec. 15. Adds a new subsection to clarify that each school district shall develop an 
individualized education program for every exceptional child who receives 
services under AS 14.30.180- 14.30.350.

Sec. 16. States clearly that the district must obtain consent from the child's parent before 
a child may be transferred to a school outside the district in which the child 
resides.

Sec. 17. Deletes the term "guardian" as this word is included in the definition of a parent, 
AS 1.430.350(11).

Sec. 18. Requires the school district to make available special education and related
services to an exceptional child even if the child is taught at home, at a private 
school, or in a hospital. This section reflects current practice.



Sec. 19. Replaces the phrase "handicaps" with "disabilities" to match federal 
terminology.

Sec. 20. Conforms the definition of "consent" to the required federal components. 
Consent means the parent has been fully informed and voluntarily agrees.

Sec. 21. Simplifies the definition of "exceptional children".

Sec. 22. Includes "rehabilitation counseling" as a related service provided under special 
education as mandated by the federal re-authorization of PL 94-142.

Sec. 23. Replaces the term "handicapped child" with the defined term "exceptional 
children".

Sec. 24. Defines "children with disabilities", "educational records", gifted children", 
"individualized education program team" and "parent".

Two new disability categories are included - autism and traumatic brain injury. 
The definition of "educational records" is required by the U.S. Department of 
Education. Actual current practice is mirrored in the phrase "individualized 
education program team".

Sec. 25. Establishes June 30, 1993, as the effective date of the legislation.

Prepared by ihc Department of Education



OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

U N IT E D  STATES D E P A R T M E N T  OF EDUCATION

M s . M v r a  H o w e
D i r e c t o r
O f f i c e  of S p e c i a l  a n d  S u p p l e m e n t a l  

S e r v i c e s  
O f f i c e  of S p e c i a l  E d u c a t i o n  
A l a s k a  D e p a r t m e n t  of e d u c a t i o n  
301 W e s t  1 0 t h  S t r e e t ,  S u i t e  2 0 0  
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 8 9 4

D e a r  Ms. H o w e :

T h i s  is in r e s p o n s e  to y o u r  c o n v e r s a t i o n  w i t h  C h u c k  L a s t e r  d u r i n g  
t h e  w e e k  of F e b r u a r y  14, 1993, a t  w h i c h  t i m e  y o u  p o s e d  q u e s t i o n s  
r e g a r d i n g  t h e  A l a s k a  D e p a r t m e n t  o f  E d u c a t i o n ' s  (AKDE) c o n d i t i o n a l  
a p p r o v a l  of its 1 9 9 2 - 1 9 9 4  S t a t e  Plan. It is t h e  u n d e r s t a n d i n g  of 
t h e  O f f i c e  of  S p e c i a l  E d u c a t i o n  P r o g r a m s  (OSEP) t h a t  A K D E  h a s  
c o n t i n u e d  to h a v e  d i f f i c u l t y  i n  c o m p l e t i n g  t h e  s t a t u t o r y  a n d  
r e g u l a t o r y  c h a n g e s  t h a t  w e r e  r e q u i r e d  as a c o n d i t i o n  of O S E P ' s  
a p p r o v a l  of A K D E ' s  1992 S t a t e  Plan.

In a l e t t e r  f r o m  f o r m e r  A K D E  S t a t e  D i r e c t o r  o f  t h e  O f f i c e  a n d  
S p e c i a l  a n d  S u p p l e m e n t a l  S e r v i c e s ,  J i m  Rich, t o  f o r m e r  O S E P  
D i r e c t o r ,  J u d y  S c h r a g ,  o n  J u n e  1, 1992, A l a s k a  H o u s e  B i l l  419 a n d  
S e n a t e  B i l l  3 7 1  w e r e  t a b l e d  b y  t h e  l e g i s l a t u r e .  Mr. R i c h  a s s u r e d  
O S E P  t h a t  t h e  l e g i s l a t i o n  w o u l d  b e  r e s u b m i t t e d  w h e n  t h e  
l e g i s l a t u r e  r e s u m e d  in J a n u a r y  o f  1993. A c c o r d i n g  t o  t h e  
i n f o r m a t i o n  y o u  s h a r e d  w i t h  Mr. L a s t e r  in F e b r u a r y ,  y o u  a r e  
c o n c e r n e d  t h a t  t h e s e  B i l l s  m a y  a g a i n  be t a b l e d .

A l t h o u g h  O S E P  c o m m e n d s  A K D E  f o r  its e f f o r t s  t o  e n s u r e  t h a t  t h e  
r e q u i r e d  s t a t u t o r y  a n d  r e g u l a t o r y  r e q u i r e m e n t s  b e  a m e n d e d  a n d  
i n c l u d e d  in its S t a t e  P lan, O S E P  m u s t  a d v i s e  y o u  t h a t  A K D E ' s  
u p c o m i n g  1 9 9 4  g r a n t  a w a r d  c a n n o t  b e  r e l e a s e d  u n t i l  t h e  r e q u i r e d  
r e v i s i o n s  t o  i t s  1992 S t a t e  P l a n  h a v e  b e e n  c o m p l e t e d .  (See O S E P  
M e m o  93-13, p a g e  2, i t e m  B., d a t e d  M a r c h  12, 1993, c o p y  
a t t a c h e d . )

P l e a s e  n o t e  t h e  f o l l o w i n g  e x c e r p t  f r o m  O S E P ' s  l e t t e r  of S e p t e m b e r  
11, 1992 t o  C o m m i s s i o n e r  G e r a l d  Covey:

As s o o n  a s  p o s s i b l e ,  b u t  n o t  l a t e r  t h a n  J u l y  1, 1993, 
y o u r  a g e n c y  m u s t  p r o v i d e  O S E P  w i t h  c o p i e s  o f  a l l  
a m e n d e d  S t a t e  P l a n  d o c u m e n t s ,  i n c l u d i n g  t h e  r e v i s e d  
r e g u l a t i o n s  t h a t  h a v e  b e e n  a d o p t e d  b y  t h e  S t a t e  B o a r d  
of E d u c a t i o n ,  t h e  r e v i s e d  s t a t u t e  t h a t  h a s  b e e n  e n a c t e d  
by t h e  S t a t e  L e g i s l a t u r e ,  a n d  t h e  r e q u i r e d  d o c u m e n t s  t o  

t h e  m o n i t o r i n g  s y s t e m .  * *

400 MARYLAND AVE.. S.W. WASHINGTON. D.C 20202



In a d d i t i o n ,  O S E P  a d v i s e d  A K D E  that:

Y o u r  S t a t e ' s  P a r t  B g r a n t  a w a r d  for 1994 (i.e., t h e
g r a n t  p e r i o d  b e g i n n i n g  J u l y  1, 1993) w i l l  b e  i s s u e d  as 
f u n d s  b e c o m e  a v a i l a b l e  f o r  o b l i g a t i o n  a t  t h e  F e d e r a l  
level, a n d  if, in a d d i t i o n  t o  m e e t i n g  t h e  c o n d i t i o n s  
n o t e d  ab o v e ,  t h e  f o l l o w i n g  c r i t e r i a  are me t :

(1) T h e  S t a t e  m e e t s  t h e  c o n d i t i o n s  of e l i g i b i l i t y  
r e q u i r e d  u n d e r  s e c t i o n  612 of the Ac t ,  i n c l u d i n g  
h a v i n g  in e f f e c t  a n  a p p r o v e d  P a r t  B S t a t e  P l a n  f o r  
t h e  p e r i o d  o f  t h e  FY  1 9 9 4  award;

(2) Y o u r  a g e n c y  s u b m i t s  a m e n d m e n t s  to t h e  P a r t  B S t a t e
P l a n  t o  c o n f o r m  t o  t h e  c h a n g e s  r e q u i r e d  b y  P.L.
1 0 1 - 4 7 6  a n d  P.L. 1 0 2 - 1 1 9  a n d  t h o s e  a m e n d m e n t s  a r e  
a p p r o v e d  b y  O S E P ;  a n d

(3) Y o u r  a g e n c y  p r o v i d e s  O S E P  w i t h  c o p i e s  o f  (a) a l l  
r e q u i r e d  c e r t i f i c a t i o n s ,  i n c l u d i n g  E D  F o r m  80- 
0013, a n d  (b) a l l  r e q u i r e d  r e p o r t s ,  i n c l u d i n g  t h e  
A n n u a l  D a t a  R e p o r t  a n d  A n n u a l  P e r f o r m a n c e  R e p o r t .

I h o p e  t h a t  t h i s  l e t t e r  is r e s p o n s i v e  t o  y o u r  r e q u e s t  for 
i n f o r m a t i o n  r e g a r d i n g  y o u r  1 9 9 4  g r a n t  award. T h a n k  y o u  f o r  y o u r  
c o n t i n u i n g  e f f o r t s  t o  e n s u r e  t h e  p r o v i s i o n  o f  q u a l i t y  e d u c a t i o n a l  
s e r v i c e s  t o  c h i l d r e n  a n d  y o u t h  w i t h  d i s a b i l i t i e s .

S i n c e r e l y ,

P a g e  2 -  M s .  M y r a  Howe

P a t r i c i a  J. G u a r d  
A c t i n g  D i r e c t o r  
O f f i c e  of S p e c i a l  E d u c a t i o n  

P r o g r a m s

cc. H o n o r a b l e  G e r a l d  C o v e y



UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

M a r c h  1 2 ,  1 9 9 3

C o n t a c t  P e r s o n :
T h o m a s  B. I r v i n  
T e l e p h o n e :  (202) 2 0 5 - 8 8 2 5

O S E P 93- 13

O S E P  M E M O R A N D U M

T O

F R O M

Vin­
s t a t e  D i r e c t o r s  of S p e c i a l  £ $ u c a t i o n

rP a t r i c i a  J. G u a r d
A c t i n g  D i r e c t o r  j t 
O f f i c e  of S p e c i a l  E d u c a t i o n  P r o g r a m s

S U B J E C T : Reminder About Grant Requirements Under IDEA-Part B and 
the Preschool Grants Program for FY 1994 (i.e., the 
Grant Period Beginning July 1, 1993)

T h i s  m e m o r a n d u m  is a b r i e f  f o l l o w - u p  to O S E P  M e m o  93-3, d a t e d  
N o v e m b e r  9, 1992 -- w h i c h  s e t  o u t  t h e  r e q u i r e m e n t s  y o u r  S t a t e  
m u s t  m e e t  to r e c e i v e  g r a n t  a w a r d s  for F i s c a l  Y e a r  (FY) 1994 u n d e r  
P a r t  B of t h e  I n d i v i d u a l s  w i t h  D i s a b i l i t i e s  E d u c a t i o n  A c t  (Act; 
P a r t  B ) , a n d  t h e  P r e s c h o o l  G r a n t s  P r o g r a m  u n d e r  s e c t i o n  619 of 
t he Act. T h e  p u r p o s e s  of t h e  m e m o r a n d u m  a r e  (1) to r e m i n d  y o u  
a b o u t  t h e  r e q u i r e m e n t s  in O S E P  93-3, a n d  (2) to a s k  t h a t  you 
i n f o r m  us, as a p p r o p r i a t e ,  of t h e  d a t e s ( s )  o n  w h i c h  y o u  w i l l  b e  
s u b m i t t i n g  t h e  v a r i o u s  S t a t e  P l a n  d o c u m e n t s  t o  t h e  O f f i c e  of 
S p e c i a l  E d u c a t i o n  P r o g r a m s  ( O S E P ) .

A. New State Plan Requirements —  APPLICABLE TO ALL STATES

In o r d e r  f o r  y o u r  S t a t e  t o  r e c e i v e  a g r a n t  u n d e r  P a r t  B f o r  
FY 1994, t h e  S t a t e  m u s t  (1) s u b m i t  i n f o r m a t i o n  d e m o n s t r a t i n g  
t h a t  it is m e e t i n g  t h e  n e w  S t a t e  P l a n  r e q u i r e m e n t s  t h a t  v a r e  
a d d e d  b y  t h e  S e p t e m b e r  29, 1992, f i n a l  P a r t  B r e g u l a t i o n s ,  
a n d  (2) m e e t  any o t h e r  a p p l i c a b l e  p r o v i s i o n s  —  i n c l u d i n g  
t h e  p u b l i c  p a r t i c i p a t i o n  r e q u i r e m e n t s  —  t h a t  apply. (See 
O S E P  M e m o  93 - 3  for s p e c i f i c  i n f o r m a t i o n  a b o u t  the g r a n t  
r e q u i r e m e n t s  for FY 1994.)

100 MARYLAND AVE.. SW. WASHINGTON. D C  20202
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In m ee t ing  th e  new s t a t e  Plan requirem ents ,  p l e a s e  f o l l o w  
th e  a p p r o p r i a t e  p r o c e d u r e s ,  below, t h a t  app ly  t o  your S t a t e .

1. S t a t e s  S u b m it t in g  New 3 -y ea r  S t a t e  P la n s  ( i . e . ,  Group I 
S t a t e s ) . 1 I f  your S t a t e  i s  su b m it t in g  an FY 1994-96  
S t a t e  P la n ,  p l e a s e  a d d re ss  t h e  new r e q u ir e m e n ts  added  
by t h e  9 -2 9 -9 2  f i n a l  Part  B r e g u l a t i o n s  — by 
i n c o r p o r a t i n g  th e  new m a t e r ia l  i n t o  each s p e c i f i c  S t a t e  
Plan s e c t i o n  t h a t  i s  covered  by t h o s e  r e q u ir e m e n ts .

2 . A l l  Other  S t a t e s  ( i . e . ,  t h o s e  whose c u r r e n t  P a rt  B 
P la n s  remain in  e f f e c t  throughout FY 1994) . I f  your  
S t a t e  i s  in  t h i s  c a t e g o r y ,  p l e a s e  p r o v id e  OSEP w i th  
ONLY t h e  changes  in  your S t a t e  Plan t h a t  have been made 
a s  a r e s u l t  o f  th e  9 -2 9 - 9 2  f i n a l  Part  B r e g u l a t i o n s . 2 
P l e a s e  do not  r e - s u b m i t  the  e n t i r e  S t a t e  P la n .

These  changes  may be typed on a s i n g l e  document — w ith  
s p e c i f i c  h e a d in g s  t o  i d e n t i f y  the  p r e c i s e  s e c t i o n  o f  
t h e  p la n  t h a t  i s  b e in g  amended. A l t e r n a t i v e l y . each  
change  may be i n c lu d e d  on a s e p a r a t e  p a g e ( s ) , w i th  
s p e c i f i c  i d e n t i f y i n g  in form a tion  t o  c o r r esp o n d  t o  t h e  
s p e c i f i c  s e c t i o n  o f  t h e  Plan t h a t  i s  b e in g  amended;

B. S t a t e s  w i t h  C o n d i t i o n a l l y  Approved P lans

In a d d i t i o n  t o  m eet ing  t h e  new req uirem en ts  added by t h e  
September 29 ,  1992, f i n a l  Part  B r e g u l a t i o n s ,  any S t a t e  t h a t  
c u r r e n t l y  h a s  a S t a t e  P lan  t h a t  was c o n d i t i o n a l l y  approved  
l a s t  y e a r  must a l s o  subm it  in fo rm a tio n  d e m o n s t r a t in g  t h a t  i t  
has met t h e  c o n d i t i o n s  in  i t s  FY 1993 c o n d i t i o n a l  ap p ro va l  
l e t t e r .  (As you know, a S t a t e ' s  Part B g r a n t  award fo r  
FY 1994 c a n n o t  be i s s u e d  u n t i l  docum entat ion i s  r e c e i v e d  
t h a t  t h o s e  c o n d i t i o n s  a r e  m et .)

C. C e r t i f i c a t i o n  Forms and o t h e r  Requirements

P l e a s e  be s u r e  t o  subm it  a s ig n e d  copy o f  ED Form 80-0013  
( " C e r t i f i c a t i o n s  Regard ing  Lobbying; Debarment, S u sp e n s io n  
and o t h e r  R e s p o n s i b i l i t y  M atters ;  and Drug-Free  Workplace

1 Group I S t a t e s  i n c lu d e  AR, CA, DE, GA, HI, IN, KS, KY,
LA, MD, MA, MN, NV, OH, OK, R I , SC, TX, WV, and CNMI, Guam, and 
P alau .

2 I f  you have  made any o t h e r  changes  in  your S t a t e  Plan  
s i n c e  i t  was l a s t  approved ,  t h o s e  changes a l s o  must be su b m it te d  
t o  OSEP, and would be s u b j e c t  t o  p u b l i c  comment'.
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Requirements") with  your S t a t e  Plan documents .  A l s o ,  i f  you 
have not  a lr e a d y  dene s o ,  p l e a s e  submit your S t a t e ' s  Annual  
Data Report and Annual Performance Report.

D. P re sc h o o l  Grants A p p l i c a t i o n  w ith  Your S t a t e  Plan Documents

I f  your S t a t e  i s  s u b m i t t in g  an FY 1994-96 S t a t e  P la n ,  p l e a s e
submit your S t a t e ' s  3 - y e a r  P re sc h o o l  Grants A p p l i c a t i o n  w ith  
th e  S t a t e  Plan documents i d e n t i f i e d  above.

E. P u b l ic  P a r t i c i p a t i o n  Requirements

P le a s e  n o te  t h a t  a l l  S t a t e s  are  r e q u ir e d  t o  meet t h e  p u b l i c  
p a r t i c i p a t i o n  req u ire m en ts  under Part B and General  
Education P r o v i s i o n s  Act (GEPA) — fo r  any changes  in  S t a t e  
Plans r e q u ir e d  by th e  new P a rt  B r e g u l a t i o n s ,  and f o r  
r e l e v a n t  changes  t h a t  t h e  S t a t e  makes on i t s  own. (See  OSEP
Memo 9 3 - 3 ,  pages 2 - 3 ) .  Group I S t a t e s  t h a t  are  s u b m i t t in g
P r e sc h o o l  Grants A p p l i c a t i o n s  a l s o  must meet a p p l i c a b l e
p u b l i c  p a r t i c i p a t i o n  r e q u ir e m e n ts .

F. T im e l in e s

Your agency  may submit t h e  m a t e r i a l s  d i s c u s s e d  above as  soon  
as p o s s i b l e  a f t e r  t h e  documents are f i n a l  and th e  p u b l i c  
p a r t i c i p a t i o n  r eq u ire m en ts  a re  met. However, in  o r d e r  t o  
f a c i l i t a t e  t im e ly  r e v ie w ,  t h e s e  m a t e r i a l s  must be r e c e i v e d  
no l a t e r  than Monday. Mav 3.  19 9 3 . I f  you w i l l  not be a b l e  
t o  meet t h e  above t i m e l i n e ,  p l e a s e  l e t  us know by F r i d a y , 
A p ri l  2.  1 9 9 3 . the  d a t e  t h a t  you w i l l  be s u b m i t t in g  th e  
S t a t e  Plan m a t e r i a l s  from your S t a t e .

We look forward t o  r e c e i v i n g  t h e  in fo r m a t io n  t h a t  i s  r e q u e s t e d  in  
t h i s  memorandum. In the  meantime, i f  you have comments or  
q u e s t i o n s  about  th e  memorandum, or i f  we can be h e l p f u l  in  
m eet ing  the  v a r io u s  S t a t e  P lan req u irem en ts  in your S t a t e ,  p l e a s e  
c a l l  your OSEP/DAS S t a t e  c o n t a c t .



MEMORANDUM State of Alaska
TO

FROM

Departm ent of Law

S h e i l  . t e r s o n  
Legio  a c i v e  L i a i s o n  
Department o f  Ed ucat ion

Jan Gregg Levy  
A s s i s t a n t  A t t o r n e y  G eneral  
Human S e r v i c e s - J u n e a u

You have asked  u s  w h eth er  we read 34 C. F. R.  §§ 300 .50 4  -  
506 t o  r e q u i r e  t h e  s t a t e  t o  p r o v id e  f o r  a d i s t r i c t - i n i t i a t e d  
h e a r in g  p r o c ed u r e  when a p a r e n t  r e f u s e s  t o  c o n s e n t  t o  e v a l u a t i o n  o f  
a c h i l d  f o r  s p e c i a l  e d u c a t i o n .  HB 235 would p r o v id e  such a 
p r o ced u re  i n  s e c t i o n  8 .  I t  i s  our o p in io n  t h a t  a p roced ure  must be  
p r o v id e d .

The r e g u l a t i o n s  d e a l  w i t h  twc t y p e s  o f  s t a t e s :  t h o s e
t h a t  r e q u i r e  c o n s e n t  b e f o r e  a handicapped c h i l d  i s  e v a l u a t e d  and 
t h o s e  t h a t  do n o t  r e q u i r e  c o n s e n t .  A laska  law r e q u i r e s  t h a t  a 
d i s t r i c t  " o b t a in  t h e  c o n s e n t  o f  t h e  c h i l d ' s  p a r e n t  or  guard ian  
b e f o r e  an i n i t i a l  e v a l u a t i o n  or  p la cem en t  i n  a program o f  s p e c i a l  
e d u c a t i o n  and r e l a t e d  s e r v i c e s . "  AS 1 4 . 3 0 . 1 9 1 .  Thus, we d e a l  w i th  
t h e  p o r t i o n s  o f  t h e  r e g u l a t i o n s  a d d r e s s in g  our t y p e  o f  s t a t e .

34 C. F. R.  § 3 0 0 .5 0 6  s t a t e s  "[a]  p a r e n t  or  a p u b l i c  
e d u c a t i o n a l  agency  may i n i t i a t e  a h e a r in g  on any o f  t h e  m a t te r s  
d e s c r i b e d  i n  § 3 0 0 . 5 0 4 ( a ) ( 1 )  and ( 2 ) . "  (Emphasis added .)  The 
m a t t e r s  d e s c r i b e d  t h e r e i n  i n c l u d e  i n i t i a t i o n  o f  e v a l u a t i o n  and 
e d u c a t i o n a l  p la c e m e n t .  Thus, t h e  law c l e a r l y  p e r m i t s  t h e  s t a t e  t o  
i n i t i a t e  a h e a r i n g  on t h e  i s s u e  o f  whether  an e v a l u a t i o n  sh ou ld  
t a k e  p l a c e .  An a d m i n i s t r a t i v e  law judge  (ALJ) came t o  t h e  same 
c o n c l u s i o n  i n  an Iowa c a s e  i n v o l v i n g  p a r e n t a l  r e f u s a l  t o  c o n s e n t  t o  
a d i s t r i c t ' s  r e q u e s t  t o  e v a l u a t e  a s t u d e n t .  The A U  h e ld  t h a t  
" [ t ] h e  a u t h o r i t y  t o  g r a n t  t o  e d u c a t i o n a l  a g e n c i e s  through  h e a r i n g s ,  
o v e r  t h e  o b j e c t i o n  o f  p a r e n t s ,  p e r m i s s i o n  t o  cor d u c t  i n d i v i d u a l  
e d u c a t i o n  e v a l u a t i o n s  i s  e s t a b l i s h e d  c l e a r l y  by f e d e r a l  
r e g u l a t i o n s . "  16 EHLR 1166 ( 1 9 9 0 ) .

S e c t i o n  3 0 0 . 5 0 4 ( c )  a d d r e s s e s  what p r o c e d u r e s  a r e  t o  be 
u sed  f o r  t h e  h e a r i n g s .  Where, a s  in  A la sk a ,  p a r e n t a l  c o n s e n t  i s  
r e q u i r e d  b e f o r e  e v a l u a t i o n ,  t h e  r e g u l a t i o n  e s t a b l i s h e s  t h a t  
" [ s ] t a t e  p r o c e d u r e s  gov ern  t h e  p u b l i c  agency  in  o v e r r i d i n g  a 
p a r e n t ' s  r e f u s a l  t o  c o n s e n t . "  (Where p a r e n t a l  c o n s e n t  i s  not  
r e q u i r e d  and a s t a t e  agency  w i s h e s  t o  i n i t i a t e  a h e a r in g ,  th e  
h e a r in g  p r o c e d u r e s  s e t  o u t  in  t h e  r e g u l a t i o n s  g o v e r n . )

March 22, 1993DATE 

F IL E  NO

t e l  n o  465-3603

S U B JE C T   ̂3 5

03-002 punted on cycled paper b y



S h e i l a  P e t e r s o n  March 22, 1993
Department o f  E d ucat ion  Page 2

The problem, o f  c o u r s e ,  i s  t h a t  c u r r e n t l y  t h e r e  a r e  no 
s t a t e  p r o c e d u r e s  f o r  a d i s t r i c t - i n i t i a t e d  h e a r in g ,  a l t h o u g h  t h e r e  
i s  a p roced ure  f o r  a p a r e n t - i n i t i a t e d  h e a r in g .  I t  i s  our v iew  t h a t  
t h e  r e g u l a t i o n s  a s  a whole  c l e a r l y  c o n te m p la te  t h a t  s t a t e s  p r o v id e  
such a p r o c e d u r e .  W ithout t h e  pro ced u re ,  § 3 0 0 . 5 0 6 ,  p e r m i t t i n g  a 
p u b l i c  e d u c a t i o n a l  agency  t o  i n i t i a t e  a h e a r i n g ,  would be 
m e a n i n g l e s s .

HB 235,  s e c t i o n  8 ,  o p e r a t e s  t o  f i l l  t h e  v o i d  t h a t  
c u r r e n t l y  e x i s t s .  I t  i s  no t  t h e  o n ly  proced u re  t h a t  would s a t i s f y  
t h e  r e g u l a t i o n s ,  but  i t  i s  a p roced ure  t h a t  i s  c o n s i s t e n t  w i th  t h e  
p r o c e d u r e s  f o r  o t h e r  a d m i n i s t r a t i v e  h e a r i n g s  i n  t h e  s t a t e ,  and 
app ears  t o  p r o v id e  s a f e g u a r d s  t o  a l l  p a r t i e s  i n v o l v e d ,  i n c l u d i n g  a 
r i g h t  o f  a p p e a l .

I am a t t a c h i n g  a copy ox t h e  J u l y  1,  1991,  r e g u l a t i o n s ,  
as t h e  copy you fa x ed  us  was from an e a r l i e r  e d i t i o n .  The comment 
t o  § 3 0 0 .5 0 6  m en t io n s  t h a t  a number o f  s t a t e s  have found m e d ia t io n  
a s u c c e s s f u l  s t e p  t o  have a v a i l a b l e  p r i o r  t o  a form al h e a r in g .  
Formal h e a r i n g s  t en d  t o  s e t  up a d v e r s a r i a l  r e l a t i o n s h i p s  t h a t  make 
i t  d i f f i c u l t  f o r  p a r t i e s  t o  work w ith  each  o t h e r  i n  t h e  f u t u r e .  To 
t h e  e x t e n t  t h a t  such  t e n s i o n  can be a v o id e d ,  i t  p r o b a b ly  s e r v e s  th e  
e d u c a t i o n a l  i n t e r e s t s  o f  t h e  c h i l d .  I b r in g  i t  t o  your  a t t e n t i o n  
as  a p o s s i b l e  compromise in  t h e  e v e n t  t h a t  t h e  d i f f e r i n g  v i e w s  on 
t h i s  s e c t i o n  n e c e s s i t a t e  a reworking  o f  t h e  b i l l  a s  p ro p o sed .

P l e a s e  f e e l  f r e e  t o  c a l l  i f  we can be o f  f u r t h e r  
a s s i s t a n c e .

J G L :ja l :b a p

Attachment
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(2) May be presented as evidence at a 
hearing under this subpart regarding 
that child.

(d) Requests for evaluations by 
bearing officers. If a hearing officer 
requests an independent educational 
evaluation as part of a hearing, the cost 
of the evaluation must be at public 
expense.

(e) Agency criteria. Whenever an 
independent evaluation is at public 
expense, the criteria under which the 
evaluation is obtained, including the 
location of the evaluation and the 
qualifications of the examiner, must be 
the same as the criteria which the public 
agency use3 when it initiates an 
evaluation.
(Authority; 20 U.S.C. 1415(b)(1)(A))

§ 300.504 Prior notice; parent consent.
(a) Notice. Written notice that meets 

the requirements of § 300.505 must be 
given to the parents of a child with a 
disability a reasonable time before the 
public agency— ,

(1) Proposes to initiate or change the 
identification, evaluation, or educational 
placement of the child or the provision 
of FAPE to the child; or

(2) Refuses to initiate or change the 
identification, evaluation, or educational 
placement of the child or the provision 
of FAPE to the child.

(b) Consent: procedures i f  a parent 
refuses consent. (1) Parental consent 
must be obtained before—

(1) Conducting a preplacement 
evaluation; and

(ii) Initial placement of a child with a 
disability in a program providing special 
education and related services.

(2) If State law requires parental 
consent before a child with a disability 
is evaluated or initially provided special 
education and related services. State 
procedures govern the public agency in 
overriding a parent's refusal to consent.

(3) If there is no State law requiring 
consent before a child with a disability 
is evaluated or initially provided special 
education and related services, the 
public agency may use the hearing 
procedures in 5 5 300.506-300.508 to 
determine if the child may be evaluated 
or initially provided special education 
and related services without parental 
consent. If it does so and tire hearing 
officer upholds the agency, the agency 
may evaluate or initially provide special 
education and related services to the 
child without the parent's consent, 
subject to the parent's rights under
55 300.510-300.5t3.

(c) Additional State consent 
ivquirements. in addition to the parental 
consent requirements described in 
paragraph (b) of this section, a State 
may require parental consent for other

services and activities under this part if 
it ensures that each public agency in the 
S tate  establishes and  implements 
effective procedures to ensure that a 
parent's  refusal to consent does not 
result in a failure to provide the child 
with FAPE.

(d) Limitation. A public agency may 
not require parental consent as a 
condition of any benefit to the parent or 
the child except for the service or 
activity for which consent is required 
under  paragraphs (b) or (c) of this 
section.
(Authority: 20 U.S.C. 1415(b)(ll(C), (D); 
1412(2). (0))

Note 1: Any changes in a child's special 
education program after the Initial placement 
are not subject to the parental consent 
requirements in paragraph (b)(3) of this 
section, but are subject to the prior notice 
requirement in paragraph (a) of this section 
and the l£P requirements of 5 5 300.340- 
3002350.

Note 2: Paragraph (b)(2) of this (action 
means that if Stata law requires parental 
consent before evaluation or before special 
education and related services are initially 
provided, and the p_ruct refuses (or 
otherwise withholds) consent. State 
procedures, such as obtaining a court ortUr 
authorising tho public agency to conduct the 
evaluation or provide the education and 
related services, must be followed.

If, however, there is no legal requironMOt 
for consant outside of thee* regulations, the 
public agency may use the do* proem  
procedures of t i  3002S0C-OC0.MH to obtain a 
decision to allow the evaluation or Mtvtew 
without p'rental consent Tba agency must 
notify the parent of its actions, eud the parent 
has appeal rights u  well aa rights tt the 
hearing itssIL

Note 3: If a State adopts a consent 
requirement in addition to those described In 
paragraph (b) of this section and consent is 
refused, paragraph (d) of this section requires 
that the public agency must nevertheless 
provide the services and activities that are 
not in dispute. For example, if a State 
requires parer'al consent to the provision of 
all services identified in an IEP end the 
parent refuses to consent to physical therapy 
services included in the IEF. the agency is not 
relieved of its obligation to implement those 
portions of the IEP to which the parent 
consents.

If the parent refuses to consent and the 
public agency determines thnt the service or 
activity tn dispute is necessary to provide 
FAPE to ihe child. paragraph (c) of this 
section requires that the agency must 
implement its procedures to override the 
refusal. This section does not preclude the 
agency from reconsidering its proposal if it 
beilevee that circumstances warrant.

5 300.505 Content of notice.
(a) The notice under  5 3G0.504 must 

include—
(1) A full exp lana tion  of all of the 

procedural safeguards available  to the

parents  under  5 300.500. §§ 300.502- 
300.515, and  § § 300.562-300.569;

(2) A description of the action 
proposed or refused by the agency, an  
explanation  of why the agency proposes 
or refuses to take the action, and  a 
description of any options the agency 
considered and the reasons why those 
options were rejected;

(3) A description of each evaluation 
procedure, test, record, or report the 
agency uses as a basis for the proposal 
or refusal; and

(4) A description of any other factors 
that are relevant to the agency's 
p roposal or refusal.

(b) The notice must be—
(1) W rit ten  in language 

unders tandab le  to the general public; 
and

(2) Provided in the native language of 
the paren t  or other mode of 
com munication used by the parent,  
unless it is clearly not feasible to do so.

(c) If the native language or o ther  
mode of communication of the paren t  i3 
not a  written language, the SEA or LEA 
shall take steps to ensure—

(1) T h a t  the notice is transla ted  orally 
or by other means to the paren t in his or 
her  native language or other m ode of 
communication:

(2) T hat  the parent unders tands  the 
content of the notice; and

(3) That there is written ev idence that 
the requirements in paragraphs (c)(1) 
and  (2) of this section have b een  met.
(Authority. 20 U.S.C. 1415(b)(1)(D))

5 300.506 Impartial dua procaaa hwiring.
(a) A parent or a public educational 

agency may initiate a hearing on an y  of 
the matters described In 5 300.504(a)(1) and (2J.

( b )  The hearing must be  conduc ted  by 
the SEA or the public agency directly 
responsible for the education of the 
child, as  determ ined under S ta te  s ta tu te . 
S tate  regulation, or a written policy of 
the SEA.

(c) The public agency shall inform the 
paren t of any  free or low-cost legal and  
other re levant services available  in the 
a rea  if—

(1) The parent requests the 
information; or

(2) The paren t  or the agency initiates 
a hearing under this section 
(Authority 20 U.S.C. 1415(b)(2))

N o tr  Many States have pointed to the 
•uccen of using mediation as an intervening 
step prior to conducting a formal due process 
heating. Although llie process of mediation i s 
not required by the statute or these 
regulations, an agency may wish to suggest 
mediation in diaputes concerning the 
identification, evaluation, and educational 
placement of children with disabilities, and
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the provision of FAPE to those children. 
Mediations have been conducted by 
members of SEAs or LEA personnel who 
were not previously involved in the porticular 
case. In many cases, mediation leads to 
resolution of differences between parents and 
agencies without the development of an 
adversaria! relationship and with minimal 
emotional stress. However, mediation may 
not be used to deny or delay a parent's rights 
under 5 § 300.500-000.515.

5 300.507 Impartial hearing officer.
(a) A hearing may not be conducted—
(1) By a person who is an employee of 

a public agency that is involved in the 
education or care of the child: or

(2) By any person having a personal or 
professional interest that would conflict 
with his or her objectivity in the hearing.

(b) A person who otherwise qualifies 
to conduct a hearing under paragraph
(a) of this section is not an employee of 
the agency solely because he or she i3 
paid by the agency to serve as a hearing 
officer.

(c) Each public agency shall keep a 
list of the persons who serve as hearing 
officers. The list must include a 
statem ent of the qualifications of each 
of those persons.
(Authority: 20 U.S.C. 1414(b)(2))

§300.508 Hoaring rights.
(a) Any party to a hearing has the 

right to:
(1) Be accompanied and advised by 

counsel and by individuals with special 
knowledge or training with respect to 
the problems of children with 
disabilities.

(2) Present evidence and confront, 
cross-examine, and compel the
attc ndance of witnesses.

(3) Prohibit the introduction of any 
evidence at the hearing that has not 
been disclosed to that party at least five 
days before the hearing.

(4) Obtain a written or electronic 
verbatim record of the hearing.

(5) Obtain written findings of fact and 
decisions. The public agencv. after 
deleting any personally identifiable 
information, shall—

(i) Transmit those findings and 
decisions to the Slate advisory panel 
established under § 300.650; and

(ii) Make those findings and decisions 
available io the public.

(b) Parents involved in hearings must 
be given the right to—

(1) Have the child who is the subject 
of the hearing present; and

(2) Open the hearing to the public. 
(Authority: 20 U.S.C. 1413(d))

§ 300.509 Hstring dectsJon; appeal.
A decision made in a hearing 

conducted under § 300.506 is final.

unless a party to the hearing appeals the 
decision under § 300.510 or § 300.511. 
(Authority: 20 U.S.C. 1415(c))

§ 300.510 Administrative appeal; Impartial 
review.

(a) If the hearing is conducted by a 
public agency other than the SEA. any 
party  aggrieved by the findings and 
decision in the hearing may appeal to 
the SEA.

(b) Lf there is an appeal, the SEA sliall 
conduct an impartial review of the 
hearing. The official conducting the 
review  shall:

(1) Examine the entire hearing record.
(2) Ensure that the procedures at the 

hearing were consistent with the 
requirements of due process.

(3) Seek additional evidence if 
necessary. If a hearing is held to receive 
additional evidence, the rights in 300.508 
apply.

(4) Afford the parties an opportunity 
for oral or written argument, or both, at 
the discretion of the reviewing official.

(5) Make an independent decision on 
completion of the review.

(6) Give a copy of written findings and 
the decision to the parties.

(c) The SEA. after deleting any 
personally identifiable information, 
shall—

(1) Transm it the findings and 
decisions referred to in paragraph (b)(6) 
of this section to the State advisory 
pan ti established under § 300.650; and

(2) Make those findings and decisions 
available to the public.

(d) The decision made by the 
reviewing official is final unless a party 
brings a civil action under § 300.511.
(Authonty: 20 U.S.C. 1415(c). (d): H. R. Rep. 
No. 94-604. at p. 49 (1975))

Note 1: The SEA may conduct its review 
either directly or through another State 
agency acting on its behalf. However, the 
SEA remains responsible for the final 
decision on review.

Note 2: All parties have the right to 
continue to be represented by counsel at the 
State administrative review level, whether or 
not tho reviewing official deiermines that a 
funner hearing is necessary. If the reviewing 
official decides to hold a hearing to receive 
additional evidence, the other rights in 
§ 300.508 relating to heanngs also apply.

§300.511 Civil action
Any party aggrieved by the findings 

and decision made in a hearing who 
does not have the right to appeal under 
§ 300,510. and anv party aggrieved by 
the decision of a reviewing officer under 
§ 300.510. ha3 the right to bring a civil 
action under section 615(e)(2) of the Act.
(Authority: 20 U.S.C. 1415)

§ 300.512 Timelines and convenience o( 
hearings and reviews.

(a) The public agency shall ensure 
that not later than 45 days after the 
receipt of a request for a hearing—

(1) A final decision is reached in the 
hearing; and

(2) A copy of the decision is mailed to 
each of the parties.

(b) The SEA shall ensure that not later 
than 30 days after the receipt of a 
request for a review—

(1) A  final decision is reached in the 
review; and

(2) A copy of the decision is mailed to 
each of the parlies.

(c) A hearing or reviewing officer may 
grant specific extensions of time beyond 
the periods set out in paragraphs (a) and
(b) of this section at the request of either 
party.

(d) Each hearing and each review 
involving oral arguments must be 
conducted at a time and place that i3 
reasonably convenient to the parents 
and child involved.

§300.513 Child's status during 
proceedings.

(a) During the pendency of any 
a dm inistrative or judicial proceeding 
regarding a complaint, unless the public 
agency and the parents of the child 
agree otherwise, the child invol ed in 
the complaint must remain in his or her 
present educational placement.

(b) If the complaint involves an 
application for initial admission to 
public school, the child, with the consent 
of the parents, must be placed in the 
public school program until the 
completion of all the proceedings.
(Authority: 20 U.S.C. 1415(e)(3))

Note: Section 300.513 does not permit a 
child's placement to be c h a f e d  during a 
complaint proceeding, unless the parents and 
agency agree otherwise. While the placement 
may oot be changed, this does not preclude 
the agency from using its normal procedures 
for dealing with children who are 
endangering themselves or others.

§300.514 Surrogate parents
(a) General. Each public agency shall 

ensure that the rights of a child are 
protected when—

(1) No parent (as defined in § 300.13) 
can be identified;

(2) The public agency, after 
reasonable efforts, cannot discover the 
whereabouts of a parent; or

(3) The child is a ward of the State 
under the laws of that State.

(b) Duty of public agency. The duty of 
a public agency under paragraph (a) of 
this section includes the assignment of 
an individual to act as a surrogate for

(Authority: 20 U.S.C. 1415)
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MEMORANDUM State of Alaska
Tp. Sheila Peterson

Legislative Liaison 
Department of Education

Department of Law
March 23, 1993

FILE N Q ;

TEL. NQ: 465-3603

euwEcr. HB 235

Jl
Assistant Attorney General 
Hunan Services-Junsau

You have asked whether the children in need of aid
statute, AS 47.10.010, provides a procedure for a district 
initiated hearing as authorized by 34 C.F.R. 5 300.506(a). As I 
understand the question, a member of the public has advanced the 
view that the existence of the statute obviates the need for 
section s of HB 235. Tin our opinion, as 47.10.010 does not provide 
the procedure required by the federal regulations.

34 C.F.R. f 300.506(a) provides that M[a] parent or a
public educational agency nay initiate a hearing on any of the 
natters described In f 300.504(a)(1) and (2).H Those sections 
include proposals and refusals to initiate an evaluation of a 
child. The law thus grants the right to a hearing, section 8 of 
HB 235 sets out a procedure for such a hearing.

AS 47.10.010 is sinply not a functional substitute for a
hearing. It would be extremely unlikely that failure to consent to 
an evaluation would ever be enough to invoice the statute. Thus, 
the statute does not permit a district to exercise its right to a 
hearing as provided by federal regulation. The statute provides 
for a state court proceeding relating to minors who are found to be 
in need of aid. Examples of situations that qualify children being 
in need of the state's aid are those where the children have 
violated criminal lava, are absent from the home or physically 
abandoned, have suffered substantial physical harm, and have or are 
in danger of being sexually abused. AS 47.10.010(a)(2)(B) is the 
only paragraph that could even arguably bo broad enough to bring 
failure to consent to a special education evaluation within its 
language. It applies where the child is in need of aid as a result 
of

the child being in need of medical treatment to 
cure, alleviate, or prevent substantial physical 
harm, or in need of treatment for mental harm as 
evidenced by failure to thrive/ severe anxietyf 
depression, withdrawal, or untoward aggressive 
behavior or hostility toward others, and the

W4M ^  printed or m ydtd we* b y
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child's parent, guardian, or custodian has 
knowingly failed to provide the treat»®nt[.]

Xdj. Even this language, however, requires a finding that the 
parents are withholding certain treatment. Failure to consent to 
an evaluation is not failure to provide treatment. Thus, this 
statute cannot be invoked to remedy failure to consent to a special 
education evaluation.

Even if the statute could be construed to cover such a 
case, it still would not operate to provide the hearing authorised 
by federal regulation. Federal regulation states that the "hearing 
must be conducted by the State educational agency or the public 
agency directly responsible for the education of the child." 
34 C.F.R, 9 300.506(b). Any hearing under AS 47.10.010 will be in 
state court, and not conducted by a public educational agency.

Finally, the usual remedy under the children in need of 
aid statute is additic .al evidence that this statute should not be 
invoked when parents r e f u s e  to consent to evaluations the most 
common remedy is assumption of custody by the court —  removal of 
the child from the home. It is highly unlikely that such a result 
would be desired by any of the parties, and underscores why this 
state court proceeding is not a Buit&ble vehicle for providing the 
hearing authorized by 34 C.F.R. 9 300.306(a).

Thus, ve are unpersuaded that the children in need of aid 
statute provides a hearing procedure that satisfies 34 C.F.R. 
9 300.506.

JGV*>ap

Poe44t * brand fix  transmittal memo 7671
^ S h e lly L e wC*\ da. t

W ill, f
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AMENDMENT

Page 9, line 3.

Add a new section as follows:

* Sec. 25. AS 44.21.410(a) is amended by adding a new 
paragraph to read:

(10) provide legal representation to indigent parents 
under AS 14.30.195.

Renumber subsequent sections accordingly.

TO :  SCS CSHB 2 3 5  ( S TA )



S t a t e  G o v e r n m e n t

Effect of amendme-"ts. — The 19D0 for "annual report" in the
amendment substituted "biennial report” in subsection (e).

ence

A rtic le  7. O ffice  o f  P u b lic  A d v o c a c y
im um ca

Section
•110. Powers and dutiesof state

S ec. 44.21.410. P o w e rs  a n d  d u tie s ,  (a) T he office of public advo­
cacy shall

(1) perform  the  d u ties  of th e  public g u a rd ia n  u n d e r AS 13.26.360 —  
13.26.410;

i'2) provide v isito rs and  experts in  g u a rd ia n sh ip  nroceedings u n d e r 
AS 13.26.131;

(3) provide g u ard ian  ad litem  services to ch ild ren  in child p ro tec­
tion ac tions u n d er AS 47.17.030(e) and  to w ard s and  responden ts in  
g u a rd ian sh ip  proceedings who will suffer financia l hardsh ip  or be­
come d ependen t upon a governm ent agency or a p riv a te  person or 
agency if th e  services a re  not provided a t  s ta te  expense u n d er AS 
13.26.112;

(4) provide legal rep resen ta tio n  in g u a rd ia n sh ip  proceedings to r e ­
sponden ts who a re  financially  u n ab le  to em ploy a tto rn ey s u n d er AS 
13.26.106(b), to ind igen t parties  in cases invo lv ing  child custody in  
which th e  opposing p a rty  is rep resen ted  by counsel provided by a 
public agency, to ind igen t paren ts  or g u a rd ia n s  of a  m inor responden t 
in  a com m itm en t proceeding concern ing  th e  m inor u n d er AS 
47.30.775;

(5) provide legal rep resen ta tio n  an d  g u a rd ia n  ad  litem  services u n ­
der AS 25.24.310; in  cases a ris in g  u n d e r AS 47.15 (U niform  In te rs ta te  
C om pact on Juven iles); ;n cases involv ing  p e titio n s  to adopt a m inor 
u nder AS 25.23.125(b) or petitions for th e  te rm in a tio n  of p a re n ta l 
rig h ts  on grounds se t ou t in AS 25 .23 .lS0(c)(3); in cases involving 
petitions to rem ove th e  d isab ilities o f a m in o r u n d e r AS 09.55.590; in  
ch ild ren ’s proceedings u nder AS 47.10.050(a); and  in cases invo lv ing  
ind igen t persons who a re  en titled  to rep resen ta tio n  u nder AS 
18.85.100 and  who cannot be rep resen ted  by th e  public defender 
agency because of a  conflict of in te re sts ;

(6) develop and  coordinate a p rogram  to re c ru it, select, tra in , a s ­
sign, and  superv ise  vo lun teer guai '.ians ad litem  from  local com m uni­
ties to aid  in  delivering  services in cases in w hich th e  office of public 
advocacy is appoin ted  as gu ard ian  ad litem ;

(7) provide g u ard ian  ad litem  serv ices in  proceedings u n d er AS 
12.45.046;

(8^ e s tab lish  a fee schedule and collect fees for services provided by 
the filce, except us provided in AS 18.85.120 or w hen im position o r 
collection of a fee is no t in the public in te re s t as  defined under re g u la ­
tions adopted  by the  com m issioner o f ad m in is tra tio n ;
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(9) provide visitors and  g u a rd ian s  ad  litem  in proceedings u n d er AS 
47.30.839.

(b) The com m issioner of ad m in is tra tio n  m ay
(1) adep t reg u la tio n s  th a t  th e  com m issioner considers necessary  to 

im p lem en t AS 44.21.400 —  44.21.470;
(21 report on th e  operation  of the office of public aavocacy w hen 

requested  by t lr  governor or leg isla tu re  or w hen requ ired  by law;
(3) solicit and accept g ra n ts  of funds from governm ents and  from 

persons, and allocate or re s tr ic t the use of those funds as requ ired  by 
th e  g ran to r.

(c) [Repealed. § 28 ch 90 SLA 1991.]>$ 1 ch 55 SLA 19S4; am  § 21 
ch 140 SLA 1986; am  ? 16 ch 50 SLA 19S7r am  SS 1, 2 ch 5 SLA 1988; 
am  § 3 ch 92 SLA 1988; am  § 2S ch 90 SLA 1991; am  § 1 ch 109 SLA 
x992; am  § 28 ch 2 FSSLA  1992)

Revisor’s notes. — Paragraph tau7) 
was enacted as iai(6>; renumbered in 
1988. Paragraph (a)(9) was enacted as 
(a)(8); renumbered in 1992.

Effect of amendments.  — The 1991 
amendment, effective July 3. 1991. re­
pealed subsection (c).

The first 1992 amendment, effective 
September 20, 1992, added paragraph 
(ali9).

The second 1992 amendment, effective 
July 1. 1992. added paragraph lai(8i and 
made a related stylistic change.

NOTES TO DECISIONS

Disposition phase of delinquency  
proceedings. — Office of public advocacy 
was required tu represent a minor's indi­
gent parents at the disposition phase of 
delinquency proceedings, where the state

actively sought to remove the minor from 
his parents’ custody. Office of Pub. Advo­
cacy v. Superior Court, 779 P.2d 809 
(Alaska Ct. App. 1989).

A rtic le  8. O ffice  o f  E q u a l  E m p lo y m e n t O p p o r tu n ity ,

Section
500. Office established
501. Powers and duties of the office
502. Administrative regulations
503. Affirmative action plan
50-1. Compliance with affirmative action 

plan

Section
505. Employment discrimination com 

plaints
50n, Retaliation prohibited
507. Access to confidential records
508. Definitions

Cross references. — For tra-.oiuom.) 
provisions relating to the tr-’asfer of the 
office of equal employment opportunity to 
the Department of Administration by 
E.O. 78, see § 5, E.O. 78. in the Executive 
Orders pamphlet.

Effective da te  of ar tic le  Section 6,
E.O. No. 7S. (1991) makes thi- article ef­
fective March 23, 1991.
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Dennis WethereU 
P.O. Box 876862 
Wasilla. AK 99687 
April 19, 1993

Sen. Loren Leman 
State Capitol 
Juneau. AK 99801-1182

Dear Sen. Leman:

Thank you for the responsiveness you and the members of your staff have 
shown with respect to concerns raised by members of the public about HB235. 
I support this bill as amended and hope it is passed by the legislature.

I appreciate the open forum of the teleconferences your committee has 
hosted on this bill. This conveyed a sense that public input was important and 
that the committee was willing to listen and entertain reasonable discussion. 
This contrasts with other committees where the public has been made to feel 
that their testimony was unimportant, that testimony was being taken only 
because it was a requirement and not from any desire of legislators to listen to 
constituents, In other committees, testimony was often rushed and the public 
was not allowed to ask questions or provide rebuttal to conflicting testimony.

Throughout this process, I have had the sense that you really cared and 
wanted to accommodate the wishes of the public where possible and 
appropriate. Thanks again for your responsiveness and for the courtesy and 
professionalism of your staff.

Sincerely. .
. ( W n u  A f l o a J W * *

Dennis G. WethereU

Cou.U yau pWeae. £o.* o-copy o£ -VW. V«n a*
o.aA a.^ cu»\l ctc.elodA  •VVvft. Se.Ao.-W HE-S^
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