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The Finance Committee considered SENATE BILL NO. 53

"An Act annulling changes made by certain regulations adopted by the Department of Health and
Social Services relating to funding of abortion services under the general relief medical program;

and providing for an effective date.”
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( No._J_
j Bill Version:
(S) Publish Date:

FISCAL NOTE

S(3 53

STATE OF ALASKA
119.71

1993 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Health and Social Services

Title: . Annulling changes made by certain requ—  BRU: Assistance Payments
lations...relating to funding of abortion services... Component:  AFDC
Sponsor: enate HESS Committee
Requestor: COMPONENT SERIAL NO. 00220
Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS (297.3) (321.5) (347.7) (376.1) (406.7) (439.9)
MISCELLANEOUS
TOTAL OPERATING (297.3) (321.5)1 (347.7) (376.1)1 (406.7) (439.9)1
CAPITAL
REVENUE FUND SOURCE
FUNDING: ("housands of Dollars)
1002 Federal f*>r:eipts (148.7) | (160.8) (173.9) (188.0) (203.4) (219.9)
1003 GF Match (148.6) (160.7) (173.8) (188.1) (203.3) (220.0)
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL (297.3) (321.5) (347.7)] (376.1) (406.7) (439.9)1
POSITIONS:
FULL-TIME '
PART-TIME 1
TEMPORARY n
Estimate of current year (FY93) impact: OX)
ANALYSIS: (Attach a separate page if necessary)
The fiscal analysis above is based upon the 'savings' to the AFDC program resulting from abortions paid for by the
General Relief Medical program. Additional information is attached.
This fiscal note is provided to show the estimated cost reduction associated with the proposed legislation. The FY 94
budget, however, does not include adjustments for these cost reductions. No assumption should be made that
budget components may be decreased if the legislation passes. The FY 93 impact is shown as 0.0 because there
was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.
Prepared by: CY™j A Phone: 465-334,7
Division: Jan HansehrDirector,Division of Public Assistancew - , Date: _ 3T/ FA .
Approved by Commissioner: Theodore A. Mala, MD, MPH (| j / J Date: /1 377I A 3
Agency: Department of Health &sSocial Services I 11hr hd
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
) . For further distribution information call the Governor's Legislative Office
(Rev 1 /D) Bem<I/EH Page 1 of 2



BILL NO. SB 53

ANALYSIS (Cont.)

Aid to Families with Dependent Children

This bill will annul regulations intended to reduce the number of
pregnancies that would be aborted because of the availability of
payment for that procedure under the General Relief Medical program
(GRM). Many of the children who would otherwise be born would be
eligible for certain state funded public assistance services.
Consequently, this fiscal note relates to the number of children
that would not be born and the resultant reduction in utilization

of certain state funded services those children would likely have

used.

It is assumed that 329 births would be avoided as a result of this
bill. That number is based on 40% of the total number of abortions
performed with medical assistance funding during FY 91. Of the
329, it is assumed that 55 %, or 181 would have beeneligible for

public assistance programs.

Of the 181 eligible for public assistance, it is assumed that 60%,
or 109 would receive Aid to Families with Dependent Children (AFDC)
for an average of 6 months during a year,; 65 of these children
would be new additions to existing cases, at a cost of $118 per
month, and 44 would be first children that bring their parent into

AFDC as new assistance cases with and average cost of $952 per case
per month. The FY 94 costs associated with these <children are as

follows:

65 children X $118 per month X 6 months = $ 46,020
44 children X $952 per month X 6 months = $251,328
Total AFDC costs: $297,348

Revenue sources:

50% GF Match: $148,674

50% Federal Receipts: $148,674
For subsequent years it is assumed that the average annual increase
in AFDC caseload will be 5% per yvyear and that there will be an
adjustment each year of 3% for increases in the cost of living.

H\POLICY\HSSPLAN3VAFDC.FN



FISCAL NOTE € 22—

STATE OF ALASKA Bill Version: & 33
1993 LEGISLATIVE SESSION () Publish Date:  //z.~ /9"

Revision Date: Dept. Affected: Health and Social Services
Tita: Annulling changes made by certain requ—  8RU: Medical Assistance
lations...relating to funding of abortion services... Component: Medicaid Facilities

Sponsor: Senate HESS Committee
Requestor: COMPONENT SERIAL NO. 00230

Expenditures/Revenues: (Thousands of Police)

OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPUES

EQUIPMENT

L'NO& STRUCTURES

GRANTS, CLAIMS (454.0) (526.7) (610.9) (708.7) (822.1) (953.6)
MISCELLANEQOUS j
TOTAL OPERATING (454.0) (526.7)1 (610.9) (708.7) (822.1) (953.6)1

CAPITAL 1 ! 1 [

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)

1002 Federal Receipts (227.0) (263.3) (305.5) (354.3) (411.0 (476.8)
1003 GF Match (227.0) (263.3) (305.4) (354.4) (411.1) (476.8)
1004 GF

1005 GF/Program Receipts

1006 GF/MHT1A

Other I |
TOTAL (454.0) (526.7) (610.9) (708.7)1 (822.1) (953.6)1

POSITIONS:

FULL-TIME 1 :
PART-TIME [

TEMPORARY i

Estimate of current year (FY93) impact: 0.0
ANALYSIS: (Attach a separate page if necessary)

The fiscal analysis above is based upon the ‘savings* to the Medicaid Facilities component resulting from abortions paid
for by the General Relief Medical program. Additional information is attached.

This fiscal note is provided to show the estimated cost reduction associated with the proposed legislation. The FY 94
budget, however, does not include adjustments for these cost reductions. No assumption should be made that

any actual ‘savings* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there

was no consideration of the cost of the regulations addre ssed by the bill within the FY 93 budget.

Prepared by: c - Phone: 465-3355
Division: Medical Assistance, DHSS Date: /- JOc- ~=+7c3
Approved by Commissioner: ¢ s Theodore A. Mala, MD, MPH Date: ifziJds L
Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

RV 1/RBFrguisTER Page 1 of 2



BILL NO. SB 53

ANALYSIS (Cont.)
Medical Assistance
Medicaid Facility Component

This bill will annul regulations intended to reduce the number of
pregnancies that would be aborted because of the availability of
payment for that procedure under the General Relief Medical program
(GRM). Many of the affected women would otherwise continue full-
term pregnancies and would be eligible for certain state funded
public assistance services as a result. C *sequently, this fiscal
note relates to the number of women who would not continue their
preganancies and the resultant reduction in utilization of certain
state funded services those women would likely have used. It is

assumed that the effect of this bill would be to reduce the number

of pregant women w ho would otherwise be eligible for medical
assistance in proportion to the number of abortions performed.

It is assumed that 329 births would be avoided as a result of this
bill. That number is based on 40% of the total number of abortions
performed with medical assistance funding during FY 91. of the
329, it is assumed that 55%, or 181 women would have been eligible

for medical assistance programs for the pregnancy.

The cost of providing birthing and related services on an inpatient
basis to pregnant women are estimated at $2,508 per pregnancy. For
the estimated 181 eligible births these costs total $454,000 i, T FY
94.

For subsequent years utilization is anticipated to grow at 11% and

inflation is calculated as 5%.



FISCAL NOTE ~ ( so.

STATE OF ALASKA Bill Version: 5 A 5 3

1993 LEGISLATIVE SESSION (S) Publish Date: I/Z*|//\3

Revision Dale: Dept. Affected: Health and Social Services

Title: Annulling changes made by certain regu- _BRU: Medical Assistance
lations...relating to funding of abortion services... Component: Medical Non—Facility

Sponsor: Senate HESS Committee

Requestor: COMPONENT SERIAL NO. 00229
Expenditures/Revenues:
OPERATING FYo4 FY9s FY96 FY97 FYo8 FY99
PERSONAL SERVICES

TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS (694.4) (805.5) (934.4) (1,083.9) (1,257.3) (1,458.5)1
MISCELLANEOUS !
TOTAL OPERATING (694.4) (805.5)1 (934.4) (1,083.9) (1.257.3) (1,458.5)i
CAPITAL

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)

1002 Federal Receipts (347.2) (402.8) (467.2) (4191 (628.7) (729.2)
1003 GF Match (347.2) (402.7) (467.2) (542.0) (628.6) (729.3)
1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other
TOTAL (694.4) (805.5)1 (934.4) (1,083.9)1 (1,257.3) (1,458.5)

POSITIONS:

FULL-TIME | | | |
PART-TIME | | i I
TEMPORARY | | | |

Estimate of current year (FY93) impact: 0J)

ANALYSIS: (Attach a separate page if necessary)
|

The fiscal analysis above is based upon the ’savings* to the Medicaid Non-Facilities component resulting from abonions
paid for by the General Relief Medical program. Additional information is attached.

This fiscal note is provided to show the estimated cost reduction associated with the proposed legislation. The FY 94
budget, however, does not include adjustments for these cost reductions. No assumption should be made that

any actual 'savings* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there

was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.

Prepared by: fe=x/n rej-> /d-»- <~'— Phone: 465-3355
Division: Medical Assistance, DHSS /\ Date: /[ - 2,C — ?
Approved by Commissioner: Theodore A Mala. MD. MPH y[AJI/AK Dete:

Agency: (0) Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Rtv M/92)93fisno.xl»/0BR Page 1 OF 2



BILL NO. SB 53

ANALYSIS (Cont.)
Medical Assistance Administration, BRU
Medicaid Non-Facility Component

This bill will annul regulations intended to reduce the number of
pregnancies that would be aborted because of the availability of

payment for that procedure under the General Relief Medical program

(GRM). Many of the children who would otherwise be born would be
eligible for certain state funded public assistance services.
Consequently, this fiscal note relates to the number of children
that would not be born and the resultant reduction in utilization
of certain state funded services those children would likely have
used.

It is assumed that 329 births would be avoided as a result of this
bill. That number is based on 40% of the total number of abortions
performed with medical assistance funding during FY 91. of the
329, it is assumed that 55 %, or 181 would have been eligible for

public assistance programs after childbirth as would the pregnant

mothers previous to childbir th.

The cost of providing prenatal, postpartum, and other medical
service, to pregnant women and newborns and their parent are
estimated at $3,836 per pregnancy. For the estimated 181 eligible
births these costs total $694,400 in FY 94.

For subsequent years there is an assumed 11% wutilization increase

and a 5% inflation cost.

H:\POLICY\HSSPLAN3\NON-FAC.FN



FISCAL NOTE c>JtL

STATE OF ALASKA Bill Version: S fe 513
1993 LEGISLATIVE SESSION (S)Pubhsh Date //Stf | oA
Revision Date: Dept. Affected: Health and Social Services
Tide: Annulling changes made by certain rcgu— _BRU: Medical Assistance
lations...relating to funding of abortion services... _Component:  General Relief Medical
Sponsor: Senate HESS Committee
Requestor: COMPONENT SERIAL NO. 00232
Expenditures/Revenues:
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS 288.7 334.9 388.5 450.6 522.7 606.3
MISCELLANEOUS
TOTAL OPERATING 288.7 334.9 388.5 450.6 522.7 606.3 1
CAPITAL 1

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match
1004 GF 288.7 334.9 388.5 450.6 522.7 606.3

1005 GF/Program Receipts
1006 GF/MHT1A

Other
TOTAL 288.7 334.9 388.5 450.6 522.7 606.3

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: 0.0
ANALYSIS: (Attach a separate page if necessary)

The fiscal analysis above is based upon the ‘costs' to the General Relief Medical program resulting from abortions
paid for through GRM. Additional information is attached.

This fiscal note is provided to show the estimated cost increase associated with the proposed legislation. The FY 94
budget, however, does not include adjustments for these cost increases. No assumption should be made that
any actual ‘new costs* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there was no ¢

Prepared by: Phone: 465-3355
Division: Medical Assistance. DHSS Date: ]

Approved by Commissioner: Theodore A. Mala. MD, MP Date: 4 /v ?/\1
Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution iiformation call the Governor’s Legislative Office

(Rov /9298 CBH Page 1 of 2



BILL NO. S3 33

ANALYSIS (Cont.)
Medical Assistance Administration, BRU
General Relief Medical, Component

This bill will annul regulations intended to reduce the number of
pregnancies that would be aborted because of the availability of
payment for that procedure under the General Relief Medical program
(GRM) . Many of the children who would otherwise be born would be

eligible for certain state funded public assistance services.

Consequently, this fiscal note relates to the number of children
that would not be born and the resultant reduction in utilization
of certain state funded services those children would likely have
used.

329 births would be avoided as a result of this

It is assumed that
bill. That number is based on 40% of the total number of abortions
performed wiuh medical assistance funding during FY 91. of the

329, it is assumed that 55 %, or 181 would have been eligible for

public assistance programs.

The associated costs with each abortion are estimated to be $380.

For the estimated 329 abortions the total cost is estimated to be
$288,700.

For subsequent years there is an assumed 11% wutilization increase
and a 5% inflation cost.

K:\POUCYAHSSPLAN3\GRM.FN



FISCALNOTE ¢ M 5

STATE OF ALASKA Bill Version: S ft S3
1993 LEGISLATIVE SESSION (S)Publish Date: [ 12° R

Revision D a te : Dept. Affected: Health and Social Services

7 'a Annulling changes made by certain rcgu- BRU: Medical Assistance Administration
lations...relating to funding of abortion services... Component: Claims Processing

Sponsor: Senate HESS Committee

Requestor: COMPONENT SERIAL NO. QQ243

Expenditures/Revenues: (Thousands of Doallars)

OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES

TRAVEL

CONTRACTUAL (74.2) (86.1) (99.8) (115.8) (134.3) (155.8)
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING (74.2) (86.11 (99.8) (115.8) (134.3) (155.8)!

CAPITAL | |

REVENUE FUND SOURCE

FUNDING: (ITiousands of Dallars)

1002 Federal Receipts (55.6) (64.6) (74.8) (86.8) (100.7) (116.8)
1003 GF Match (18.6) (21.5) (25.0) (29.0) (33.6) (39.0)
1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA [

Other
TOTAL (74.2) (86.1)] (99.8) (115.8) (134.3) (155.8)

POSITIONS:

FULL-TIME I
PART-TIME I
TEMPORARY I

Estimate of current year (FY93) impact: ao
ANALYSIS: (Attach a separate page if necessary)

The fiscal analysis above is based on avoidance of the projected costs for processing new claims for newborns
and mothers who will utilize he Medicaid program should this bill pass. Additional information is attached.

This fiscal note is provided to si ow the estimated cost reductions associated with the proposed legislation. The FY 94
budget, however, does not incluae adjustments for these cost reductions. No assumption should be made that

any actual 'savings* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there

was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.

Prepared by: K . _m Phone: 465-3355
Division: AMedical Assistance, DHSS Date: / -2 C- dIS
Approved by Commissioner: Theodore A. Mala, MD.MP Date:_Lp d f a

Agency: $) Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(Rvi IRBIW=>XIIAER Page 1 of 2



BILL NO. SB 53

ANALYSIS (Cont.)
Medical Assistance Administration, BRU
Claims Processing, Component

This bill will annul regulations intended to reduce the number of
pregnancies that would be aborted because of the availability of

payment for that procedure under the General Relief Medical program

(GRM) . Many of the children who wou2d otherwise be born would be
eligible for certain state funded pul lie assistance services.

Consequently, this fiscal note relates to the number of children
that would not be born and the resultant reduction in utilization

of certain state funded services those children would likely have

used.

| t is assumed that 329 births would be avoided as a result of this
bill. That number is based on 40% of the total number of abortions
performed with medical assistance funding during FY 91. cf the
329, it is assumed that 55%, or 181 would have been eligible for

public assistance programs.

The processing costs associated with each claim are estimated to be
$6.23. For the 181 births it is assumed that there will be
approximately 65 claims per birth for prenatal care, childbirth,

and postpartum care.

For subsequent years there ii. an assumed 11% wutilization increase

and a 5% inflation cost.

H:\POUCT\HSSPLa N3\CLa IMS.FN
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Position Paper -SB 53

AAUW-Alaska. the statewide arm ofthe American Association of University,
supports a woman's right to self-determination in her reproductive life.
Therefore, we urge prompt passage of Ie%lslano_n to annul the recent
amendments to regulations which determine the availability of General Relief
Medical Assistance funding for abortion services.

Abortion services in Alaska are costly due to a lack of general availability and
the required travel. Alaska's rate of teen pregnancies remains among the
highest in the nation, and the reality of an unwanted child, especially for a
young woman, is most often a lifefime of poverty and bitterness. "5% of
Alaska's population--20,000 children--are currently being raised by single
parents supported by public funding. The cost to the Alaskan public to
support these children is far more than that of termlnatm? unwanted
pre?nanmes. Theie is also a lifetime psychological burden on the both the
mother and unwanted child, which cannot be measured in monetary terms.

SB 53 will remove the unwarranted intrusion of government into the most
Prl\(ate aspects of those Alaskan women who cannot afford medical care on
heir own. The amended regulations now in effect stipulate that abortion
services will be covered by General Relief Medical Assistance in the cases of
rape, incest or when the mother's life is endangered. This provision thus
denies our Alaskan constitutional right to privacy for victims of rape and
incest who are seeking appropriate medical care in order that they may
attempt to resume a normal life and who may not wish to reveal the
circumstances surrounding the pregnancy.

The regulations also impose a moral/religious code on a selected segment of
our population. Every wor .an, regardless of her financial situation, has the
right to control her own bodﬁ. We respectfuIIY suggest that SB 53 he
amended to specify in statute that payment for both therapeutic and elective
abortion procedures shall be covered for those eligible for General Relief
Medical Assistance to the extent permitted under federal and state law,
notwithstanding administrative regulations.

AAUW-Alas' 1 - — =



SB 53 annuls the changes made by the new regulations but does not
amend the Medicaid or General Relief Medical (GRM) statutes. DHSS would
be free to adopt new regulations that might have the same effect on
abortion funding as the changes that are annulled by the hill.

CSSB 53 annuls the changes made by the new regulations and amends
the Medicaid and GRM statutes so that similar regulations could not be
adopted in the future.

Changes to SB 53 in CS SB 53

Title Change:

Adds "relating to payment for abortions under Medicaid and general
relief medical assistance"

Section 1:

(@) Makes it clear that the old statutes allowed state funding for
abortions.

(b) Is in SB 53

Sec. 2.

Changes the Medicaid statutes. Adds a new section to the Medicaid
statutes saying the department shall pay for abortions to the extent
permitted under federal law and if not permitted under federal law, a
person eligible for assistance under this chapter shall be covered under
the GRM statutes.

Sec. 3.

Changes the GRM statutes. Adds a new section to the GRM statutes
saying the department shall pay abortion costs for a person who is
otherwise eligible for assistance under medicaid or GRM statutes, with
equal priority to other services as ranked in the statutes.

Sec. 4=
Is in SB 53--annuls the changes to the GRM regulations.
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Position Paper
SB NO. 53

SB 53 would annul changes in regulations intended to limit wuse
of government funding to pay for abortions that are not
therapeutic. Specifically, the bill annuls ,changes in the
regulations that specify that General Relief Medical is only
available to women seeking "therapeutic abortions" and related
services, annuls references to "elective abortions" under 7
AAC 47.210 and 7 AAC 47.290 including subsections defining

"elective abortions and "therapeutic abortions

The bill does not bar the administration from readopting the

same regulations. Similarly, the bill's intent language is not
binding. The statement of intent calls for abortions to be
eligible for funding under regulations in force in December of
1992

Position:

The Department of Health and Social Services opposes SB 53.

The bill is a needless action which, if adopted, would place
abortions in a special, single service category paid for
without a determination as to medical necessity. The present;

regulations reflect extensive hearing testimony reviewed at
all levels of government and with considerable public
involvement. Existing regulations make Alaska's policy on

abortion consistent with the majority of other states.

Recommended byz: 7 ¢<. "
Kimberly B. Busch
Director

Div. of Medical Assistance

Date:

Approved by:
Theodore A. |

Commissioner

Date: A A A - *7, /"

HMOLICHSNELAN3\SI 53,1 P PP-93.02



FEB 25 '93 15:13 LEG. AFFAIRS - SOLDOTNA

A laska State Legislature

Please enter Into the record my testimony to the Se> »i. -Ci O ftOC
committee name

committee on felui- S 3 , dated -*?3
bill/subject

PUEAGE DO ajcst A-11010 S-r#re

MoJiC-S TO T = u v & ABO«O10/0S

- [ v/t>u

Signed:
Testifier

Representing (Optional)

|&oo  <**rL.mo >6£a M i A*xT76]]
Address

265 -°1'214
Phone No.

*M Lgeetfe tianton e



Position Paper

S
SB NO. 53

SB 53 would annul chan es in regulatlons intended to limit use
of overnment un |? P a% %r abort| ns that are not
peutic. pecl P/ e bil T Ts chg s .in the
%u atlons th at spemx hat Genera) IS ong
able to women se king "the rapeut|c a orgons re ate
servwes ann s re eren es tq e ctive ortlons under 7
7.210 J 290 including subsections defining
"elective abortlons and "therapeutic abortlons

The bill floes not bar the admlnlstﬁtlon from readopting the
[s) regulations. Similarly,. the bl s infent Lan ua%e IS not

|n9 The statement of ‘intent calls for abortiofis to be
eH%Ib e for funding under regulations |n force in December o

Eﬁartment of |—I ealth and S QIEH Servwes opposes  SB 53
1S, a need ess actlon . adog would Ia
ortlons |n a special, single serV|ce cateq oryr

W|t ? eterm| ation 'as to~medical necessnR/ he. ENreée
e?u tlons reflect extensive hearlnch testimo revie

a evels of overnment wit con3| rable ubllc
Involyement. Exi tln\% re?u atlons make Alaska's pollcy on
abortion consistent with the majority of other states.

Recommended by JIL /
tmberl B. Busch
Direct ?
Div. of Medical Assistance
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Commissioner
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No. 93-014

A.G. GIVES ABORTION REGULATIONS LEGAL CLEARANCE

JUNEAU-Attomev General Charles Cole today gave legal approval to
requlation changes that will cease state payment for elective, nonthera-
peutic abortions under Alaska's general relief medical assistance Erogram.
Women eligible for the general relief medical program may still obtain
state payment for a therapeutic abortion after the regulations are

effective.

The regulations were submitted to Lt. Governor Jack Coghill for filing.
Coghill signed them this morning.

Cole believes that the regulations would withstand legal challenge
under the constitutions of both the United States and the State of Alaska.

"The validity of the regulations under the federal constitution is
clear, Cole said. "The United States Supreme Court has repeatedly held
that states are not required by the federal constitution to expend public
funds for abortions.

“we also believe that the Alaska Supreme court should conclude that
when batancing the conflicting rights and interests, the right of privacy
does not require state payment for dll elective, nontherapeutic abortion
under the general relief medical program."

Cole said Nhe IS confident that the regulations would withstand a
challenge based 0N State equal protection guarantees, especially when the

state pays for no other electi\_/e medical procedures for otherwise healthy
persons under the general relief medical progranm.

-more

A.G. REVIEW
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The regulations also contain a technical provision conforming the
state Medicaid program to federal Medicaid regulations as required in
order to receive federal funding.

The regulations become etrective 30 days after filing by the Office of
-ne Lieutenant Governor.

“HEH
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requires CX AS 44.c2. C60, we have reviewed .
de artments ado tion eré =tenement of ‘regulatjons that prec u e
d ayment for elective accroigr.s under Alaska's genera relief
|ca assrstance program. The ?u lations 0 contain a

tec nrf rovision co formrng the te edrcar ram
edera |ca|d requ atitr.s a %urre |n order to § nue to
recejve federa %rctgrcrcr The egnu atrons shouI with stan

Iegal attack (it onstrtutrons o oth th e n|te States an
State of Alaska. aljo rove changes dl ing )6
|eutenant governor Ircae of this mmoran um 1S e|n
furrshed the |eutenant overnor, along with t e re% tions ar
related. documents. cordan%e wrth 44 h ‘1 Hte
corrections have beer race In the reguIatrons as showh “on the

attached copy.

The vaIrdrtP/ of the eqétlatrons under the feder]
constrtutron clea States u reme ourt

repeated Y that st es are not required Sy eder
constrtut on tc expend public funds for abortrons a part he

d
state medicai assr tance Qrogra rrs V. McRae, S 29
deal v. lce, 432 . 438 1 7); Maher v. Roe 432" U.S.

Ml

!
I
7

The refsult IS Iess cIear under the ?tate constitution as
to general relie rec cal amendments, primarily owing tq the state
constrtutrons expl.ric reco n|t|on of h right™ of Harrvacy.
However, . the ~Alas<a cren]e ourt ?( d that the ri
|vacy |s not acs ; al-cor. v. Alaska Offices C m

6 A.- sxa 1 2) in _a ressrnrg a ch ge
uatrons aser - mac constitutional g antee, the as a
%rem ourtO| ahéan .85 the conflrctrnigcrrqht ﬁnd Incerests of

Individual an te Mor? Begr Q/ t]e nature and extent
of rrvacy Invar, IS e agarn tt e |m ortance of the
sta te | t rest v kpatrick, 78 2, 9 (Alas a
19 8(2, The mere fmoarentar the rrvac % ?reater the
stateé's burden tc s-soam the stat actron | Irght of the right
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|nvoIved State _v. Errgkson, 574 P.2d Alaska 1978), 22 n 144;
Ravin v. State, 537 ? s0a, 815 (Boochever, J., “concurring).

W believe that thF Alaska Stlr]preme Court should concjuﬂ
that when baIancrnr{ the conf |ct|ng [ fa Interests, the rrg t
of prrvac does no urre statI P ent or an eIectrve abartion
under %\eneral reIre gdrca ram, resent?f the maIJorrt
of states an exp resse state canstitutional r |vac
dpa for e ectrve a ortro s Even In those states wh ere
rrvacP/ IS an |mg 8 more restrrctrve statutes
hae been hefd agaipst tate constitutional challenges. S_ee
Fischer v. Deot. of Pub. Welfare, 502 A.2d 114 IgPa Whre
We recognize that the Store me Court of California_ has reache a
contrar resut under .CS_express state constitutional right 0
rrvac%/ we do n? fino. mat court's rasonrng as persuasrve See
n\mr tee to De end Pecreductive Ric tf . “Mvers 255 2d 779
. aces not seem reasonable or intended A aska's
constrtutron for the rrcot o prrvacg/ to req ire gaé/ment urely
elective abortions under the ‘general relie progra ust
because thrs state chooses to~ cover regnanc services ~for poor
women, as the California case appears to “reason.

We believe that the regulatrons should also wrthstand a

chaIIenge base cr]r state e% ection uarantees The Iaska
Supr Court . a p |es a sl |nga sca e ana Sl rotectr
cha enges usrn hree-ste P roach. ETIc son d at 12
First, “the co determrn s importance of the |nd|vrdua
|nter st |mpa|re b,X tLe challengeq tatute or regulzaéron gg
Sta\ e Ensearc las Constrdction, In 187 624 1
(Alaska 2 Second,. the court examines tg Im ortance o
s}a e ntere t. Int h|s case the court woul rev rg e
0 avY] egend the 1mportance of the |nd|vr
|nterest ‘ e stat In erest must fall somewhere on a c?ntrnu
from mere grtrmaca/ compelling Interest. Id. |na

court examrn exus

etween the state interest and the stﬁte s
means of furthering that jnterest. Id. With res ect to the ¢ ?e
means, the equal protectiop clause requires that nexus I
somewhere on 'a co t|nuum from substantial re atr nshrp leas
restrrctrve n(]eans egen |n5g on the Importance of the |nd|vrdua
Interest. see ?Iso Sonneman v. Kniaht, 790 P.2d 702, /04

(Alaska 1990)

At Iease me stfate court, when faced wth a siate equal
protection ana ysrs ras ound that the state may ave a legitimate
state  Interest refusin fund elective, nonthera?eutrc
abortions that are n:r perfo me to protect the life or health cf
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t1t1382)1'|erher. Richt o: lhocse v. Bvrr.e, 450 A.2d 925, 937 (N.J.

V% believe or.ao :ur oourt should find, as well ha
non ag/megt or elective accrtrors under_the general relie medrca
WO m does not vro ate equal proteotron uarantees, especially

he state pays for no other elective pr cedures for o herwrs}e
health y persons under tne gene-ral reiief medical prog ram
|mportance of the sta es express, le |t|mate Intere ts %Iu |Eg

Interest .in uni program a istration, outwei
individuals |nterest paym it forap ¢ egtrve abortion URGer t
entirely state frnanceo eral rerief medical program.

The regular..:'; srould also survrve at ack under state

ﬁuarantge sucstzitnt CUe. process. 3 Supreme Court
as hel that a reo arrn _vrolates substantrve ue process when It
reasonab re atronsr o g le |t|mat overnmental
ur ose Scrnemr v. H.1c.nt at % Keves _V.
umana Hoso. a g ‘50 P 373 351 éAIaska 1988) . The
new regulations wr I aII W egual treatment of elective pr ced re%
and ar necessary for consistent management of the general re |e
medica ram.” Since the reou latrons are reasonably relate
a legitimaté purpose, toe regulations should meet substantive due

Process guarantees

The new regulatrons are consrstent _With th enablrngi

sta]tutes dtd are reasonabe necessary to ad r]ster the genera

ram rror attor e(y ?enera |n|ons 0 not

restrrct your epa tment's ab to a OP hes re?u lations. At

time “those oPmrons were rr ten, state cour}

decrsrons was limlted. Since those. oprnro s Wee |ss(t11 many o
the Ieadrno state cases or. these issues have been e(i

We |t|oand rtssanppear%tetn?t those nE)eror atrtotrnteyénsgengrab onlrtnéons

| | [imitati u [
{?erent ?rom gandp more restrpr tive than those ad é% Ol}t’
epartmenft Therefore, _the %onclusrons reached in those 0 |n|ons
do not affect the validity of these regulations.

The new lecclations are aIso substantrallry drfferent from
e

the funding restrict, crs that were ore the Alaska vofers
In a 1982 goaIIo ‘t.ative. h rpeore tﬁe Initiative's deteat
does not affect [z departments authority to adopt these

regulations .

The Sucre-- lourt of New Jersey yltimately struck down
the New Jersey star .o- cecause |t roh| |ted stateg ayment of all
abortions “"except re |% I8 me |ca g Indicated e necessary
to preserve the ‘woman's |i and did not provide abortion services

where the health of one mother was at rrsk Ight to Choose
court would have sanctioned the

d a se
approach taken by y T departr‘Xents regu atrons
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In the final analgsrs the re?ulatrons that . your
nient has sacp tea rovide abortion fund rng where it” IS
ca %/ necessar reserve the  woman's fe and health

(rnc ual In gfxs nS of

certarn %/cholo |caI ?rtronsﬁ as weII
rarr])e or | cest and ou e.
S0 ute certarnt}r V\g
ou

herefore, d wit stgnd leg aI ch
While few legal. conclusions can e made wrt

believe that if the regulations are challenged, the court s

find them as constitutional and lawful.2

CEC:oml

mat over 30 states .do not pay for eIectrve
or state .medical assistance prograps ?gtée

2 note
aboé ns under tne
wou e joining t.cis majority trend when these regulations
ect
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7 AXC 43.140 is amended to read:

7 AAC 43.140. ABORTIONS. (a) Payment for an abortion(S]
will, in the department's discretion. [MAY] be covered under
medicaid if [WHEN] the physician services invoice is accompanied by
certification that [ONE OF THE FOLLOWMNG CONDITIONS EXISTS:]

[(1)] the life or the mother would be endangered if the
pregnancy were carried to termr; |

(2) SEVERE AND LONG-LASTING PHYSICAL HEALTH DAMAGE TO
THE MOTHER WOULD RESULT IF THE PREGNANCY WERE CARRIED TO TERM; (R

(3) PREGNANCY IS THE RESULT OF RAPE OR INCEST].

(b) Aprocedure [PROCEDURES] that is [WHICH ARE] not covered
under this section will be covered under General Relief Medicalf, ]
to the extent provided in 7 AAC 47. (Eff. 8/18/79, Register 71; am
[ | , Register )

Authority: AS 47.05.010 AS 4~.07.040
AS 47.07.030 AS 47.07.050

7 AAC 43.825 is amended to read:

7 AAC 43.325. PROGRAM  Except as limited undT 7 AAC 43.140,
family [FAMILY] planning services wil’ be covered by medicaid when
provided by a family planning clinic of [CLINICS UNDER] the

1
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o & vision 0 ealth, a local health department[S], a student

“~ health service[S], a private family planning clinic[S], or a
private physician[S]. Except as limited under 7 AAC 43.140, drugs
[DRUGS], supplies, devices, and medical procedures provided by a
physician or under physician supervision will be covered under this
chapter. (Eff. 8/18/79, Register 71, am | | , Register

Authority: AS 47.05.010
AS 47.07.040
AS 47.07.050

7 AAC 43.835 is amended to read;

7 AAC 43.835. DEFINITION. In 7 AAC 43-825,&' 7 AAC 43.835,
"family planning services" refers to those services and materials
provided with the purpose of postponing, avoiding, or terminating
pregnancy, including the dispensing of birth control drugs and
devices for males and females, and the performance of vasectomies,
sterilizations, and abortions for the purpose of avoiding or
terminating pregnancy, except aa limited under 7 AAC 43.140. (Eff.

8/18/79, Register 71, am | | , Register )

Authority: AS 47.05.010

AS 47.07.040
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AS 47.07.050
7 AAC 47.170(b) is amended to read:

(b) An applicant coder 13 years of age may apply on his or
her own behalf if the applicant is living apart from parents or
guardian and is managing his or her own personal financial affairs.
A female [AN] applicant under 13 years of age living at home with
her parents or guardian may apply without regard to her parents' or
guardian's income if she is (A FEMALE] seeking a therapeutic
abortion [PREGNANCY-RELATED SERVICE]. (Eff. 3/23/78, Register 65;
am 8/1/86, Register 99; am 11/28/86, Register 100; am [ [ |
Register )

Authority: AS 09.65.100 AS 47.25.130
AS 47.05.010 AS 47.25.170

AS 47.25.120

7 AAXC 47.200 is amended to read:

7 AAC 47.200. 3ENERAL RELIEF MEDICAL COVERAGE. The General
Relief Medical program provides payment on behalf of needy persons
who are eligible under the provisions of this chapter for any of
the following services:
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(1) major medical care as defined in 7 AAC 47.290;
(2) skilled nursing home care;

(3) intermediate nursing home care;

(4) physician services if

(A related to major medical care provided in

hospital on an inpatient basis;

(3) provided in a hospital emergency room the sa

day on which the recipient is admitted for major medical care;

(C) provided to a recipient residing in a nursing
home;

(D) provided in either an outpatient or an
Inpatient setting to a rec .pient with a diagnosis described in
7 AAC 47.271(b) ; [or?]

(E)  provided in determining eligibility for a
therapeutic abortionj ww phwaioia* Aprovided for A
thinaatttia ibaiU”t fPREGNANCY-RELATED SERVICES]/

CP) prqpidfld.' Per a thfflapeati'c abort]tA **

(5) ou%patlent laboratory ang x- ray services provided in
conjunction with a therapeutic abortion [PREGNANCY-RELATED
SERVICES] or nursing home care;

(6) medical transportation related to major medical
care, nursing home care, or a therapeutic abortion [PREGNANCY-
RELATED SERVICES];

(7)  outpatient surgical center services provided in
conjunction with a therapeutic abortion [PREGNANCY-RELATED

&
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SERVICES] or nursing home care;

(8) prescribed drugs and medical supplies for a
recipient with a specific diagnosis as described in 7 AAC
47.271(h);

(9) repealed "/1/87.  (Eff. 3/23/78, Register 65, am
5/2/79, Register 70; am 5/17/32, Register 82; am 5/25/S2, Register
82; am 9/23/84, Register 91; am 8/1/85, Register 95; am 8/1/86,
Register 99; am 11/23/36, Register 100; am 7/1/87, Register 103; am
[ |, Register )

Authority: AS 47.05.010 AS 47.25.170
B U71775.1%0 AS 47.25.195

7 AAC 47.210(7) 1s amended to read:

7 AAC 47.210. EXCLUSIONS FROM GENERAL RELIEF MEDICAL PROGRAM
Notwithstanding any other provisions contained in this chapter or
7 AAC 43, a payment may not be made under the General Relief
Medical program for any expense

(7) for an elective procedure, including an elective
abortion [OTHER THAN A PREGNANCY-RELATED SERVICE AS DEFINED IN 7
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(Eff. 3/23/78, Register 65; am 5/2/79, Register 70; am 4/15/82,
Register 82; am 5/25/82, Register 84; am 8/1/86, Register 99; am
11/28/86, Register 100; am 7/1/87, Register 103; am | |
Register )

Authority: S 47,0500 [AS 47.50.010]
R %05 158

AS 47.25.170
7 AAC 47.290(3) is amended to read:

(3) "elective procedure” means a procedure that |
subject to the choice or decision of the patient or physician
regarding medical services that are advantageous to the patient but
not necessary to prevent the death or disability of the patient?
and includes an elective abortion;

7 AAC 47.290(5) is repealed:

(5) repealed [/ [ _;

7 AAC 47.290 is amended by adding new paragraphs to read:
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(7) "elective abortion" means a procedure, other than a
therapeutic abortion, to terminate a pregnancy;
(8) "therapeutic abortion" means the termination of a
pregnancy
(A) certified by a physician as medically necessary
(i) to prevent the death cr disability of the woman, or'(ii)
to ameliorate a condition harmful to the woman's physical or
psychological health; cr
(B) that resulted from actions that would
constitute a crime of sexual assault under AS 11.41.410 —
11.41.425, a crime of sexual abuse of a minor under
AS 11.41.434 — 11.41.440, or the crime of incest under
AS 11.41.450. (Eff. 3/1/85, Register 95; am 12/4/85, Register
96; am 8/1/86, Register 99; am 11/26/86, Register 100; am /
[, Register )

Authority: AS 47.05.010 AS 47.25.130
AS 47.25. 120 as 47.25.170
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The following changes would occur with the passage of SB 53:

7 AAC 47.170(b) An applicant under 18 years of age may apply on his or
her own behalf if the applicant is living apart from parents or guardian
and is managing his or her own personal financial affairs. [A female](An
applicant under 18 years of age living at home with her parents or
guardian may apply without regard to her parents' or guardian's income if
she is a female seeking a [therapeutic abortion] pregnancv-related
service.

7 AAC 47.200 GENERAL RELIEF MEDICAL COVERAGE. The General Relief
Medical program provides payment on behalf of needy persons who are
eligible under the provisions of this chapter for any of the following
services:

(4) physician services if
(A) related to major medical care provided in a hospital on an
inpatient basis;
(B) provided in a hospital emergency room the same day on
which the recipient is admitted for major medical care;
(C) provided to a recipient residing in a nursing home;
(D) provided in either an outpatient or an inpatient setting to a
recipient with a diagnosis described in 7 AAC 47.271(b);
(E) [provided in determining eligibility for a therapeutic
abortion; or] provided for pregnancv-related services;
[(F) provided for a therapeutic abortion;]

(5) outpatient laboratory and x-ray services provided in conjunction
with [a therapeutic abortion! pregnancy-related services or nursing
home care;

(6) medical transportation related to major medical care, nursing
home care, or [a therapeutic abortion] preonancv-reiated services:

SPONSOR STATEMENT



(7) outpatient surgical center services provided in conjunction with

[a therapeutic abortion] preanancv-related services or nursing home
care;

7 AAC 47.210. EXCLUSIONS FROM GENERAL RELIEF MEDICAL PROGRAM.
Notwithstanding any other provisions contained in this chapter or 7 AAC
43, a payment may not be made under the General Relief Medical program
for any expense

(7) for an elective procedure [.including an elective abortion] other
than a pregnancv-related service as defined in_7 AAC 47.290;

7 AAC 47.290. DEFINITIONS. In 7 AAC 47.010 - 7 AAC 47.290
i
(3) "elective procedure" means a procedure that is subject to the
choice or decision of the patient or physician regarding medical services
that are advantageous to the patient but not necessary to prevent the
death or disability of the patient; [,and includes an elective abortion;]

(5) [is repealed;] "preanancv-related service” or "preanancv-
related services" means a service or services reasonably
necessary for an abortion:

7 AAC 47.290(7) and (8) are added definitions which would be annulled.
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MEMORANDUM July 22, 1992
SUBJECT: DHSS Abortion Funding Regulations (Work Order No.
8-L50049)
TO: Senator Arliss Sturguiewski
FROM: Terri Lauterhach

Legislative Counsel

You have asked us to review the legality of the Medicaid and General Relief Medical
gGRM) abortion fundin ]rggglanons proposed by the Department of Health and
ocial Services on July 3

There are a number of areas where the proposed regzulations are not clear.
However, in our opinion, a court probably would find that the proposed changes to
the Medicaid regulations are legally valid and consistent with legislative intent
because they reflect federal Medicaid requirements, a result intended by the legis-
lature. But, a court is less likely to find the proposed changes to the GRM
regulations to be consistent with legislative intent because the court mar view them
as arbitrary changes and because they probably result in unconstitutional administra-
tion of the state’s medical assistance programs.

A finding of arbitrariness could be made because the proposed regulations change
a longstanding DHSS interpretation of the GRM statutes without any mtervemn%
legislative directive to do so and without any demonstrable change in the medica
needs of Alaskan women. A finding of unconstitutionality could be made because the
Froposed requlations infringe privacy rights and the right to equal protec ion of the
aws by treating indigent pregnant women who choose to continue their pregnancies
differently from indigent pregnant women who choose not to.

In order to answer your question, this memorandum will discuss the following topics:
1) Content of the proposed re?ul_atmns.
2) Effect of the proposed regulations. S
3) Consistency of the proposed regulations with legislative intent.
4) Constitutionality of the proposed regulations - privacy. .
Constitutionality of the proposed requlations -equal protection.
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(2) where termination of a pregnancy is certified by a physician as medically
necessary "to prevent the death or disability of the woman"; and (3) where
termination of a pregnancy is certified by a physician as medically necessary "to
ameliorate a condition harmful to the vmuan’s physical or psychological health." See
proposed 7 AAC 47.290(8)."

"Elective abortion" is defined to mean a procedure, other than a therapeutic abortion,
to terminate a pregnancy.* See proposed 7AAC 47.290(7).

f2'l Effect of the proposed regulations.

The effect of the proposed changes in the Medicaid requlations would be to bring the
state program into compliance with current federal abortion funding restrictions.”

"(-.continued

Ir$ cases all fgl%g incest or sexual alfuse of a minor, will DHSS simplg accept the pretl;_nant man's
statement of"th@ occurrence, or will DHSS somehow investigate or”réquire corroboration of the age
and identity of the alleged perpetrator?

7AAC 47.290(8)(B) should be clarified on.this point. In its present form, it invites arbitrary action
an Ieaves%)t@ possLlJb?Iity of extreme invas?on of pnvac;P Y

y TAAC 47.290(8) does not distinguish between previability and postviability abortions.
'Elective procedure* is also defined in the proposed requlations as
a gro edure r&gt IS subject to the choice or decision of the patient or physician

regaraing medlical services that are aavantageous to the patient but nof accessary to
ﬁw ?w nr I-fl\ﬁul-Pw_n ft?v@ piacnt, gya P an elective abortion,
7 AAC 47290(3),) (Underlined Ianquage is proposed as new [anguage In_the

requlation. - Boldl face Indicates emphasis gdded for'the purposes of this memo.)

A with 7 AAC 140(3) and 7 .AAC 47.2208)(B), discussed in preceding footnotes, this proposed
requlation s o )ing. 2000 preceding prop

It,|f %bwous from the definition of "therapeutic abortion* and ‘elective abortion* that, GRM fundmg
will De provided for an adortion that IS "ot necessary o prevent the deatn or aisadility of th
fient” ,T_hereffor,e the definition of elective procedure*should be rewntteln bo be consistent with

e definition of "elective abortion.* One way to achieve consistency would be to move the new
language current(ljy prolﬁ)osed to e apgended al the end of 7 AAC 47.290(3) to the hjy™*wg of that
deffnition instead so that It would read as follows:

‘Elective procedure’ means fA) an elective abortion or B) a procedure that is
subgeg:t_ to the choice of the patient-but not necessary to ‘prevent the death or
disability of the patient.

% Medicaid is a joint fecleral-state prograr  The state cannot use Medicaid money for a purpose
prohibited by fecleral law or regulation.
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%Vene th their indigent mothers, will be eligible for public medical and fmanrjni

(2AgfiBSHten<?y O the proposed reguiation with legftefive. intent,

Given tne content and th HPP esﬁect" of the (Ero oseq regulations, one
f

ect of qur analysis Is whether DIISS's decision to.dl types 0
aftprtrons ?undrng ome and not others, IS consistent wi feg?lfatrve mteﬁt

Accor ing to Alask cas}e law, the |ntent|on of the leq slahure must be deter meﬁ
from the Words used in the " a%ute hein |m ene ency, construe
re erence tot r1 a{Josen Icn the statu 52 H
administrative re n] tion Is consst tvvrt a stafute’s . ﬁ)ur(noses a reasonadb
Eelge?esa 0to amythem ou theAas aSu reme unwr overturn It provl

d not arpit ary Srn afe uaron spresum t|v alld, ¢
urden o Provrn the Invalici Iatro 5 ont Et Iargd”
ermore, Since. these pro ose arons |nvo|ve
IoartrcuAanzed expert se and'ex enence administrat |ve

e 0efeT 0 1€ soriastr sron eypressed it ereguf%rtron il
IGUIE Orly Whether P 3 b fop

In ||gr to{ these stand s trﬁrtt £ CouN has eelo ed for Its revi wo(s admrlnrstra
five (e% all n |t 5,C art prcl)Jo anges to the Medicaid regulations
woula e u dr chal eng e trsrnf Iess clear whether the proposedchanges
to the GRM regulatrons would be U
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UJ For a discussion of the “assumed effect* see the preceding three paragraphs of this memorandum.
n State v. Citv of Anchorage. 513 P.2d 1104 (Alaska 1973).

Kalmakoff v. State. Commercial Fisheries Entrv Com'n. 653 P.2d 844 (Alaska 1985).
& State v. Alveska Pipeline Service Co.. 723 P.2d 76 (Alaska 198).

Hood v. State, 574 P,2d 811 ﬂAIaﬁka 19782 However, this deference may be more applicable to
new regulations than to changes In old reguf4tions.
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Sec. 4725130, AMOUNT AND TYPE OF ASSISTANCE, (a) The
amount of assistance for a needy person shall be determined by the
department with regard to the resources and needs, of the person and
the conditions existing in each case. Where possible, assistance shall
be sufficient to provide the applicant with reasonable subsistence
according to standards of assistance established, by the*department.
However, the amount of assistance for subsistence, needs, may not
cxreeri $120 a person a calendar month. (Emphasis added.)

Sec. 47.25300. DEFINITIONS. In AS 4725120 « 4725300

(1)  "assistance” means financial assistance to or on behalf of a needy
Person, including subsistence (food, shelter, fuel, clothing, and utilities) and
ransportation, medical needs Slncludmg, bat not limited to, hospitalization,
nursing, and convalescent care), burial, and other determined needs;

These statutes give broad discretion to DHSS. After a person is determined to be
“eligible under regulations of the department,” the amount of assistance must be
"determined by the department™ with regard to the "needs" of the person and "the
conditions existing in each case" .Assistance must be reasonable "according to
standards of assistance established by the deﬁartment." While assistance is supposed
to include "medical needs," the legislature has not defined that term except to say
that it includes a minimum of "hospitalization, _nursm%, and convalescent care." In
essence, the proposed regulations are an exercise of DHSS’s authority to interpret
the term "medical needs.

As a general matter, we think that the GRM statutes give very Wide discretion to
DHSS o interpret the term "medical needs.”" "Need" isan ambiguous term according
to the dictionary, meaning both "necessary or required" and "useful or desired."-%
Considering the legislature3 limitation of general relief financial assistance to $120
d month, we doubt that a coun wouid have considered itunreasonable for DHSS to
"limit general relief medical assistance to procedures necessary to prevent the death
or disability of the patient when initially implementing the GRM program. This
would have restricted the medical aspect of the program to a very basic level of
assistance like the legislature restricted the financial aspect of the program.

However, the proposed regulations are not the initial regulations to implement the
G R M program. Rather, the proposed regulations would change implementation of
a program that is almost 40 yean old-/ and that has probably covered all abor-

1 1w Webster's New World Dictionary.
The general relief program wes enacted by ch. 110 SLA 1963
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providing?.fo.r the coverage of abortion expenses the agency implicitly
made a finding that there is a general need for that typo of medical
treatment,  that abortions are "medical needs" under the terms of
the statute. It could be argued that before the regulations could be
amended to exclude elective abortions, there would have to be a
fmdm% that conditions within Alaska had changed to such an extent
that there is no longer a need for that type of medical treatment.
Without such a finding, the change [[m the regulanns{ m|%ht be
considered an arbitrary agency action. It should a so be noted that the
legislature has not taken action to change the original agency determi-
nation,

Such a finding would be most difficult to make in this case. Neither
the Hyde Amendment nor the United States Supreme Coun decision
in Hairis alter[sJW "medical needs." Nor has any other event occurred
in the state which suggests a change in medical needs. Absent changed
circumstances, we believe a coun might not permit the deletion of
elective ahortions from the list of medical needs covered hy the
General Reiief Medical Assistance program.”

We a%_ree with Attorney General Condon’s opinion that changes in the GRM
requlations without a change in either the underlymg statute or in the medical
circumstances of indigent women in the state would likely be viewed as unlawful
arhitrary action bY the .a.genckl. Such arbitrariness would be inconsistent with
!e?|slat[ve intent. In addition, the regulations would be inconsistent with legislative
intent if they resulted in unconstitutional administration of the state’s medical
assistance programs. This memo will now discuss the constitutional issues raised by
the proposed regulations.

(4) Constitutionality of the proposed regulations - privacy.

Given the content and the assumed effect® of the Proposed requlations, it is clear
that the privacy clause of the state’s constitution® could be the basis of a chal-
lenge to the constitutionality of the regulations.”

Op. Ait*y Gen.. January 12 1981, File No. J66-413-81, at pages 5-6
For a discussion of the "assumed effect” see footnotes 6 - 10and accompanying text.
Article 1, sec 22, Consutuuon of the State of Alaska.

221 [t cannot reasonably be artgued that a woman’ decision about whether to continue a pregnancy
fails to involve a privacy righ (continued-)
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coun will Probably maka clear that its decision would be the same if the state were seeking
to encourage population control by funding abortions and not childbirth. The constitutional uestron
before the coun will not involve the vverﬁhrn of the value of abortron as a?arnst childbirth, but
Instead wall concern the Ijprotectron of eltf er rocreative chorce ~am discrim nator}/ g8érzernmenta
treatment. See. Doe v. Director of the Michigan Dent of Social Services. 468 N.W.fd

Mich. 1901), appeal granted at 472 N\W.20 638 (MI 1501,

Article I, sec. 1 Constitution of the State of Alaska.
& Williams v. Zohcl. 619 P.2d 448 (Alaska 1980), reVd on other grounds. 457 U.S. 55 (1982).
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the individual interest involved, a greater or lesser burden will be placed on the state
to show this fair and substantial relationship.”

In light of this equal protection test, challengers of the re?ulanons would probably
contend, first of ail, that the individual interest being affected by the disparate
treatment is a fundamental interest, the right of reproductive-,choice® SecondlY,
given the importance of the individual right affected, the challengers would probably
contend that the state’s purpose in treating the classes of pre(t;nantwom en differently
(based on.whether they choose childbirth or abortion) needs,to he notonlr legitimate
but must apﬁroach being a compelling interest thatis V|rtua||?/unach|evab e by means
that would have less impact on the affected ryght_. The challengers would no doubt
point out that the state’sinterest in potential lite is not compellln? until viability, and
%rg,ue %hfat dthe effect of the regulations on reproductive choice before viability cannot
e justifie

Defenders of the regulations would probably counter that the regulations will result
not in disparate treatment, but in equal treatment Instead of funding some "elective”
procedures (i.e.. "elective™ abortions) under the GRM program and not other elective
procedures, as was the past practice, the state- will be treating all "elective"
procedures the same. Alternatively, the requlations’ defenders may argue that equal
protection analysis should not apply because women who need a “therapeutic
abortion™ are N0t simitarly situated to thOSE Who merely want an "elective abortion."
Therefore, the regulations can validly treat them differently. Defenders would
Brobably also contend that the right to reproductive choice remains With the woman
ecause she can seek an abortion without state funds. Therefore, according to
potential defenders, since there is N0 fundamentar right being affected, the
government’s purpose in treating the women differently need only be regitinate, Not
compelling. And that legitimate right is the right to protea potential life.

As with the ar%uments_be' .2 0N the state constitution’s privacy clause, a state court's
resolution of the differing arguments about equal protection will depend as much on
the strength of the record before it and the court’s view of reality as on case law.
The coun could uphold the GRM regulations as validly treating “elective abortions"
differently from “therapeutic abortions.” Alternatively, the coun could strike down
the GRM regulations hecause they work in conjunction with the Medicaid regulations
to treat pregnant women differently based on whether they choose to exercist- their

~ Wilson v. Municipality of Anchorage. 669 P.2d 539 (Alaska 1983).

u j since the fundamental nahure of the interest reats, a% least in part, on the state constltutaon's
grlvacy clause, the privacy rignt arquments described In the previous section of this memo and the
qual “protection arguments™described in uils section :*n. from some of the same reasonm?.
However, the legal analysis is a bit different, and either or both could be used by an Alaska coun o
strike down me Tegulations, so this memo treats them separately.
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In our opinion, the issue of the regulations "arbitrariness isa toss-up, but we think the
Alaska Supreme Court is likely to be convinced that the regulations are not neutral
with regard to privacy (in either their effect or purpose), do impermissibly treat the
choice of childbearing differently from the choice of not bearing a child, and are not
justified by a sufficient governmental interest with respect to previability abortions.
Therefore, we think there is a substantial probability that the court will find the
regulations to be unconstitutional with regard to previability abortions, but
constitutional with regard to postviability abortions.”

TML:gc
92-156. 1mb <

J2/ we are not alone in our view that Alaska courts wil probabl take a drfferent vrew than the
federal courts have on the consHtutronaIrty ofrstrrctrng ujlic fi mgfo a oréron rrnrofl lgent
women Opinions and memoran rom the Alaska Attorney General’s Office un ert ree di eent
r]nnrstratrons over the | aﬁt 43/ears have onsrséent‘y |nd|cated that the AI (?ska Supreme CO“E
dyto snare the view of senters in t efe era casest at have uph restrrc 10ns on pu

of aortros Sec Ajg%é;en Marc —]&]B e6 an d
Merargognalngggne ofAssrstant Attorney ene%a Elrzabeth Shaw 0 Represe tatrveM (R/e January

Moreﬁver state courts in at Ieast)srx other stéttes have. refused to follow federal grecedent in

this area and have struck down varrousa ortron fun nrg restrrctrons under therrstatec nstrtutrons

|t|ng state ana clauses, state gu rocess causes o sate equa prote tron causes

ecr ta 0 |n|strat|on an Fr ance. 417 N.E? nmmr ee o eend

Reprod ctrve(t? tsv ers P.2d 779 (CA ]9812 RJaht oChoosev % NJ
Planne rent oo Association v. Department of Human Resources of t eState of Oregon.

&986 aP r?a Irmed at 68/ P.2d %é%R ]984]99Dloev Maher. 515 A2d134
(Conn Super ); and Hone v. Perales. 571 N.Y.S.20 972 (Sup. 1991)

For a more complete drscussron of these AG. opinions and other states' cases, refer to our
memorandum to you dated July 7, 1991
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