




D A T E :  2/15/93 F U R T H E R :

D A T E  T U R N E D
IN T O  O F F I C E :  nZ-MCs-VS

T h e  F in a n c e  C o m m it te e  c o n s id e r e d  S E N A T E  B ILL  N O .  53

"An A ct a n n u l l in g  c h a n g e s  m a d e  b y  certa in  regu la t io n s  a d o p te d  b y  th e  D e p a r tm e n t  o f  H e a l th  a n d  
S o c ia l  S e r v ic e s  re lating to  fu n d in g  o f  abortion  se rv ic e s  u n d e r  th e  g e n e r a l  relief m e d ic a l  p ro g ram ; 
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S E N A T P  q N A N C E  C O M M I T T E E  P R O F I T
(

a n d  r e c o m m e n d s :

[ ^ f e p f a c e  w i t h _______

o r  [ ] v i t  p r e v io u s .

CS
C S

[ ] a t t a c i .  ,  a m e n d m e n t( s )

[ ] a d o p t s _______________________________

[ ] fu r th e r  re ferra l  to  th e

p a s s  

[ ] d o  not p a s s  

[ ] no  r e c o m m e n d a t i o n  

[ 1 in d iv id u a l  r e c o m m e n d a t i o n s

Oat* Zero
NEW RSCAL NOTES 

Ooparvnent Fiscal

. ( F I N A N C E )  

.( )

L e tte r  o f  In ten t

PREVIOUS FISCAL NOTES 
D a p a r t m s m  D a

[ ] same title 
[ title
[ ] technical 
title change 
(HB only)

Zara Fiscal

w t s 2 f t . 7

C uU Q

»/ 

//

[ ] Appropriation No Fiscal Note



Revision Date: _________________________________________ Dept. Affected:
Title: A n n u llin g  changes made by certa in  regu— BRU:

lations...relating to funding of abortion services...________ Component:
Sponsor: Senate HESS Committee__________________
Requestor: __________________________________________COMPONENT SERIAL NO. 00220

f FISCAL NOTE
S T A T E  O F  A L A S K A
1993 L E G I S L A T I V E  S E S S I O N

Expenditures/Revenues:____________________  (Thousands of Dollars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

(297.3) (321.5) (347.7) (376.1) (406.7) (439.9)

TOTAL OPERATING (297.3) (321.5)1 (347.7) (376.1)1 (406.7) (439.9)1

( No._J_____
j Bill Version:_______S  (3  5  3

(S) Publish Date: / / g .7  /

H ea lth  and Social Services
Assistance Payments
A F D C

CAPITAL

REVENUE FUND SOURCE

FUNDING:___________________   ( 'housands of Dollars)
1002 Federal f">r:eipts (148.7) I (160.8) (173.9) (188.0) (203.4) (219.9)
1003 GF Match (148.6) (160.7) (173.8) (188.1) (203.3) (220.0)
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL (297.3) (321.5) (347.7)| (376.1) (406.7) (439.9)1

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

' i
................."  1
n  " "  i

Estim ate of cu rren t year (FY93) impact:  OX)

ANALYSIS: (Attach a separate page if necessary)
The fiscal analysis above is based upon the 'savings' to the AFDC program resulting from abortions paid for by the 
General Relief Medical program. Additional information is attached.

This fiscal note is provided to show the estimated cost reduction associated with the proposed legislation. The FY 94 
budget, however, does not include adjustments for these cost reductions. No assumption should be made that 
budget components may be decreased if the legislation passes. The FY 93 impact is shown as 0.0 because there 
was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.

Prepared by:  C Y ^  j  ^ ____________________________  Phone: 465-334,7
Division: Jan HansehrDirector,Division of Public Assistance■/ ~  , Date: _  J  7 / f A .

Approved by Commissioner: Theodore A. Mala, MD, MPH (  I  j / J Date: / 1 3 *7 I  ^
Agency: Department o f Health & Social Services i 11 hr •

3

PREPARER TO  PROVIDE ALL D ISTRIBUTION COP IES  TO  GOVERNOR'S LEGISLATIVE OFF ICE
For further distribution information call the Governor's Legislative Office
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I

B IL L  NO . SB 53

A N A L Y S I S  ( C o n t . )

A i d  t o  F a m i l i e s  w i t h  D e p e n d e n t  C h i l d r e n

T h i s  b i l l  w i l l  a n n u l  r e g u l a t i o n s  i n t e n d e d  t o  r e d u c e  t h e  n u m b e r  o f  

p r e g n a n c i e s  t h a t  w o u l d  b e  a b o r t e d  b e c a u s e  o f  t h e  a v a i l a b i l i t y  o f  

p a y m e n t  f o r  t h a t  p r o c e d u r e  u n d e r  t h e  G e n e r a l  R e l i e f  M e d i c a l  p r o g r a m  

( G R M ) .  M a n y  o f  t h e  c h i l d r e n  w h o  w o u l d  o t h e r w i s e  b e  b o r n  w o u l d  b e  

e l i g i b l e  f o r  c e r t a i n  s t a t e  f u n d e d  p u b l i c  a s s i s t a n c e  s e r v i c e s .  

C o n s e q u e n t l y ,  t h i s  f i s c a l  n o t e  r e l a t e s  t o  t h e  n u m b e r  o f  c h i l d r e n  

t h a t  w o u l d  n o t  b e  b o r n  a n d  t h e  r e s u l t a n t  r e d u c t i o n  i n  u t i l i z a t i o n  

o f  c e r t a i n  s t a t e  f u n d e d  s e r v i c e s  t h o s e  c h i l d r e n  w o u l d  l i k e l y  h a v e  

u s e d .

I t  i s  a s s u m e d  t h a t  3 2 9  b i r t h s  w o u l d  b e  a v o i d e d  a s  a  r e s u l t  o f  t h i s  

b i l l .  T h a t  n u m b e r  i s  b a s e d  o n  4 0 %  o f  t h e  t o t a l  n u m b e r  o f  a b o r t i o n s  

p e r f o r m e d  w i t h  m e d i c a l  a s s i s t a n c e  f u n d i n g  d u r i n g  F Y  9 1 .  O f  t h e

3 2 9 ,  i t  i s  a s s u m e d  t h a t  5 5 % ,  o r  1 8 1  w o u l d  h a v e  b e e n  e l i g i b l e  f o r

p u b l i c  a s s i s t a n c e  p r o g r a m s .

O f  t h e  1 8 1  e l i g i b l e  f o r  p u b l i c  a s s i s t a n c e ,  i t  i s  a s s u m e d  t h a t  6 0 % ,  

o r  1 0 9  w o u l d  r e c e i v e  A i d  t o  F a m i l i e s  w i t h  D e p e n d e n t  C h i l d r e n  ( A F D C )  

f o r  a n  a v e r a g e  o f  6  m o n t h s  d u r i n g  a  y e a r ;  6 5  o f  t h e s e  c h i l d r e n  

w o u l d  b e  n e w  a d d i t i o n s  t o  e x i s t i n g  c a s e s ,  a t  a  c o s t  o f  $ 1 1 8  p e r  

m o n t h ,  a n d  4 4  w o u l d  b e  f i r s t  c h i l d r e n  t h a t  b r i n g  t h e i r  p a r e n t  i n t o  

A F D C  a s  n e w  a s s i s t a n c e  c a s e s  w i t h  a n d  a v e r a g e  c o s t  o f  $ 9 5 2  p e r  c a s e  

p e r  m o n t h .  T h e  F Y  9 4  c o s t s  a s s o c i a t e d  w i t h  t h e s e  c h i l d r e n  a r e  a s  

f o l l o w s :

6 5  c h i l d r e n  X  $ 1 1 8  p e r  m o n t h  X  6  m o n t h s  =  $  4 6 , 0 2 0

4 4  c h i l d r e n  X  $ 9 5 2  p e r  m o n t h  X  6  m o n t h s  =  $ 2 5 1 , 3 2 8

T o t a l  A F D C  c o s t s :  $ 2 9 7 , 3 4 8

R e v e n u e  s o u r c e s :

5 0 %  G F  M a t c h :  $ 1 4 8 , 6 7 4

5 0 %  F e d e r a l  R e c e i p t s :  $ 1 4 8 , 6 7 4

F o r  s u b s e q u e n t  y e a r s  i t  i s  a s s u m e d  t h a t  t h e  a v e r a g e  a n n u a l  i n c r e a s e  

i n  A F D C  c a s e l o a d  w i l l  b e  5 %  p e r  y e a r  a n d  t h a t  t h e r e  w i l l  b e  a n  

a d j u s t m e n t  e a c h  y e a r  o f  3 %  f o r  i n c r e a s e s  i n  t h e  c o s t  o f  l i v i n g .

H:\POLICY\HSSPLAN3VAFDC.FN



FISCAL NOTE
S T A T E  O F  A L A S K A
1993 L E G I S L A T I V E  S E S S I O N

Revision Date: _____________________________________ Dept. Affected: H ea lth  and Social Services
Tit'a: A n n u llin g  changes made by certa in  regu— 8RU: M edica l Assistance_______

la tions ...re la tin g  to  fu n d in g  o f a bo rtion  services...________ Component: M edica id  F a c ilit ie s _______
Sponsor: Senate HESS Com m ittee___________________  __________________________
Requestor: ______________________________________COMPONENT SERIAL NO. 00230______

Expenditures/Revenues:________________________________(Thousands of Police)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EQUIPMENT
L'NO& STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

(454.0) (526.7) (610.9) (708.7) (822.1) (953.6)
j

TOTAL OPERATING (454.0) (526.7)1 (610.9) (708.7) (822.1) (953.6)1

( > . _ 2 ____
Bill Version: &  3 3

(S) Publish Date: //z.  ̂/9^>

CAPITAL 1 ! 1 i

REVENUE FUND SOURCE

FUNDING: (Thousands of Dollars)
1002 Federal Receipts (227.0) (263.3) (305.5) (354.3) (411.0) (476.8)
1003 GF Match (227.0) (263.3) (305.4) (354.4) (411.1) (476.8)
1004 GF
1005 GF/Program Receipts
1006 GF/MHT1A
Other I I
TOTAL (454.0) (526.7) (610.9) (708.7)1 (822.1) (953.6)1

POSITIONS:
FULL-TIME 1 ;
PART-TIME i
TEMPORARY i

Estimate of cu rren t year (FY93) impact: 0 . 0

ANALYSIS: (Attach a separate page if necessary)

The fiscal analysis above is based upon the ‘ savings* to the Medicaid Facilities component resulting from abortions paid 
for by the General Relief Medical program. Additional information is attached.

This fiscal note is provided to show the estimated cost reduction associated with the proposed legislation. The FY 94 
budget, however, does not include adjustments for these cost reductions. No assumption should be made that 
any actual ‘savings* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there 
was no consideration of the cost of the regulations addre ssed by the bill within the FY 93 budget.

Prepared by: c '

Division: Medical Assistance, DHSS_________

Approved by Commissioner: ( $  Theodore A. Mala, MD, MPH 
Agency: Department o f Health &  Social Services_______

Phone: 465-3355_______
Date: / -  JO c -  ~ * 7 c3

Date: i f z i J s L

PREPARER TO  PROVIDE ALL D ISTRIBUTION COP IES  TO GOVERNOR ’S LEGISLATIVE O FF ICE
For further distribution information call the Governor's Legislative Office

(R#v 1 i/92)93fi»noj«is/DBR Page 1 of 2



B I L L  N O .  S B  5 3

T h i s  b i l l  w i l l  a n n u l  r e g u l a t i o n s  i n t e n d e d  t o  r e d u c e  t h e  n u m b e r  o f  

p r e g n a n c i e s  t h a t  w o u l d  b e  a b o r t e d  b e c a u s e  o f  t h e  a v a i l a b i l i t y  o f  

p a y m e n t  f o r  t h a t  p r o c e d u r e  u n d e r  t h e  G e n e r a l  R e l i e f  M e d i c a l  p r o g r a m  

( G R M ) .  M a n y  o f  t h e  a f f e c t e d  w o m e n  w o u l d  o t h e r w i s e  c o n t i n u e  f u l l -  

t e r m  p r e g n a n c i e s  a n d  w o u l d  b e  e l i g i b l e  f o r  c e r t a i n  s t a t e  f u n d e d  

p u b l i c  a s s i s t a n c e  s e r v i c e s  a s  a  r e s u l t .  C  * s e q u e n t l y ,  t h i s  f i s c a l  

n o t e  r e l a t e s  t o  t h e  n u m b e r  o f  w o m e n  w h o  w o u l d  n o t  c o n t i n u e  t h e i r  

p r e g a n a n c i e s  a n d  t h e  r e s u l t a n t  r e d u c t i o n  i n  u t i l i z a t i o n  o f  c e r t a i n  

s t a t e  f u n d e d  s e r v i c e s  t h o s e  w o m e n  w o u l d  l i k e l y  h a v e  u s e d .  I t  i s  

a s s u m e d  t h a t  t h e  e f f e c t  o f  t h i s  b i l l  w o u l d  b e  t o  r e d u c e  t h e  n u m b e r  

o f  p r e g a n t  w o m e n  w h o  w o u l d  o t h e r w i s e  b e  e l i g i b l e  f o r  m e d i c a l  

a s s i s t a n c e  i n  p r o p o r t i o n  t o  t h e  n u m b e r  o f  a b o r t i o n s  p e r f o r m e d .

I t  i s  a s s u m e d  t h a t  3 2 9  b i r t h s  w o u l d  b e  a v o i d e d  a s  a  r e s u l t  o f  t h i s  

b i l l .  T h a t  n u m b e r  i s  b a s e d  o n  4 0 %  o f  t h e  t o t a l  n u m b e r  o f  a b o r t i o n s  

p e r f o r m e d  w i t h  m e d i c a l  a s s i s t a n c e  f u n d i n g  d u r i n g  F Y  9 1 .  O f  t h e  

3 2 9 ,  i t  i s  a s s u m e d  t h a t  5 5 % ,  o r  1 8 1  w o m e n  w o u l d  h a v e  b e e n  e l i g i b l e  

f o r  m e d i c a l  a s s i s t a n c e  p r o g r a m s  f o r  t h e  p r e g n a n c y .

T h e  c o s t  o f  p r o v i d i n g  b i r t h i n g  a n d  r e l a t e d  s e r v i c e s  o n  a n  i n p a t i e n t  

b a s i s  t o  p r e g n a n t  w o m e n  a r e  e s t i m a t e d  a t  $ 2 , 5 0 8  p e r  p r e g n a n c y .  F o r  

t h e  e s t i m a t e d  1 8 1  e l i g i b l e  b i r t h s  t h e s e  c o s t s  t o t a l  $ 4 5 4 , 0 0 0  i , T  F Y  

9 4 .

F o r  s u b s e q u e n t  y e a r s  u t i l i z a t i o n  i s  a n t i c i p a t e d  t o  g r o w  a t  1 1 %  a n d  

i n f l a t i o n  i s  c a l c u l a t e d  a s  5 % .

A N A L Y S I S  ( C o n t . )
M e d i c a l  A s s i s t a n c e
M e d i c a i d  F a c i l i t y  C o m p o n e n t



FISCAL NOTE ( so . 3

S T A T E  O F  A L A S K A
1993 L E G I S L A T I V E  S E S S I O N

R ev is io n  D a le : 
Title:

Bill Version: 5 A 5 3
(S) Publish Date: ! /Z*l/^3

A n n u llin g  changes made by certa in  regu­
la tio n s ...re la tin g  to  fu nd ing  o f abortion  services...________

Sponsor:
Requestor:

Senate HESS Com m ittee

Dept. Affected: H ea lth  and Social Services
_BRU: M ed ica l Assistance________
Component: M ed ica l N o n —F a c ility

COMPONENT SERIAL NO. 00229

Expenditures/Revenues:
OPERATING FY94 FY9S FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS (694.4) (805.5) (934.4) (1,083.9) (1,257.3) (1,458.5)1
MISCELLANEOUS !
TOTAL OPERATING (694.4) (805.5)1 (934.4) (1,083.9) (1.257.3) (1,458.5)i

CAPITAL

REVENUE FUND SOURCE I

FUNDING:___________________________________________________ (Thousands of Dollars)
1002 Federal Receipts (347.2) (402.8) (467.2) (541.9)1 (628.7) (729.2)
1003 GF Match (347.2) (402.7) (467.2) (542.0) (628.6) (729.3)
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL (694.4) (805.5)1 (934.4) (1,083.9)1 (1,257.3) (1,458.5)

POSITIONS:
FULL-TIME I I I I
PART-TIME I I i !
TEMPORARY I I I I
Estim ate of cu rren t year (FY93) im pact:  0J)

ANALYSIS: (Attach a separate page if necessary)
I

The fiscal analysis above is based upon the ’savings* to the Medicaid Non-Facilities component resulting from abonions 
paid for by the General Relief Medical program. Additional information is attached.

This fiscal note is provided to show the estimated cost reduction associated with the proposed legislation. The FY 94 
budget, however, does not include adjustments for these cost reductions. No assumption should be made that 
any actual ’savings* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there 
was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.

f t ' * / "  / d - * -Prepared by: / .  - ✓ r r j-> <— ' ——   Phone: 465-3355
Division: Medical Assistance, DHSS_________________ / \    Date: /  - 2, C — ?

Approved by Commissioner: Theodore A. Mala. MD. MPH ly[AJr/1K_ Date:
Agency: (g ) Department of Health & Social Services____

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(R*v M/92)93fisno.xl»/0BR Page 1 Of 2



I

B IL L  NO . SB 53

T h i s  b i l l  w i l l  a n n u l  r e g u l a t i o n s  i n t e n d e d  t o  r e d u c e  t h e  n u m b e r  o f  

p r e g n a n c i e s  t h a t  w o u l d  b e  a b o r t e d  b e c a u s e  o f  t h e  a v a i l a b i l i t y  o f  

p a y m e n t  f o r  t h a t  p r o c e d u r e  u n d e r  t h e  G e n e r a l  R e l i e f  M e d i c a l  p r o g r a m  

( G R M ) .  M a n y  o f  t h e  c h i l d r e n  w h o  w o u l d  o t h e r w i s e  b e  b o r n  w o u l d  b e  

e l i g i b l e  f o r  c e r t a i n  s t a t e  f u n d e d  p u b l i c  a s s i s t a n c e  s e r v i c e s .  

C o n s e q u e n t l y ,  t h i s  f i s c a l  n o t e  r e l a t e s  t o  t h e  n u m b e r  o f  c h i l d r e n  

t h a t  w o u l d  n o t  b e  b o r n  a n d  t h e  r e s u l t a n t  r e d u c t i o n  i n  u t i l i z a t i o n  

o f  c e r t a i n  s t a t e  f u n d e d  s e r v i c e s  t h o s e  c h i l d r e n  w o u l d  l i k e l y  h a v e  

u s e d .

I t  i s  a s s u m e d  t h a t  3 2 9  b i r t h s  w o u l d  b e  a v o i d e d  a s  a  r e s u l t  o f  t h i s  

b i l l .  T h a t  n u m b e r  i s  b a s e d  o n  4 0 %  o f  t h e  t o t a l  n u m b e r  o f  a b o r t i o n s  

p e r f o r m e d  w i t h  m e d i c a l  a s s i s t a n c e  f u n d i n g  d u r i n g  F Y  9 1 .  O f  t h e  

3 2 9 ,  i t  i s  a s s u m e d  t h a t  5 5 % ,  o r  1 8 1  w o u l d  h a v e  b e e n  e l i g i b l e  f o r  

p u b l i c  a s s i s t a n c e  p r o g r a m s  a f t e r  c h i l d b i r t h  a s  w o u l d  t h e  p r e g n a n t  

m o t h e r s  p r e v i o u s  t o  c h i l d b i r t h .

T h e  c o s t  o f  p r o v i d i n g  p r e n a t a l ,  p o s t p a r t u m ,  a n d  o t h e r  m e d i c a l  

s e r v i c e ,  t o  p r e g n a n t  w o m e n  a n d  n e w b o r n s  a n d  t h e i r  p a r e n t  a r e  

e s t i m a t e d  a t  $ 3 , 8 3 6  p e r  p r e g n a n c y .  F o r  t h e  e s t i m a t e d  1 8 1  e l i g i b l e  

b i r t h s  t h e s e  c o s t s  t o t a l  $ 6 9 4 , 4 0 0  i n  F Y  9 4 .

F o r  s u b s e q u e n t  y e a r s  t h e r e  i s  a n  a s s u m e d  1 1 %  u t i l i z a t i o n  i n c r e a s e  

a n d  a  5 %  i n f l a t i o n  c o s t .

A N A L Y S I S  ( C o n t . )
M e d i c a l  A s s i s t a n c e  A d m i n i s t r a t i o n ,  B R U
M e d i c a i d  N o n - F a c i l i t y  C o m p o n e n t

H:\POLICY\HSSPLAN3\NON-FAC.FN



FISCAL NOTE C > J L
S T A T E  O F  A L A S K A
1993 L E G I S L A T I V E  S E S S I O N

Revision Date: 
Tide:

Bill Version: S  f e  5 1 3

(S) Publish Date: / / s t f  /  °i ^

Dept. Affected: H ea lth  and Social Services
A n n u llin g  changes made by ce rta in  rcgu— 

la tio n s ...re la tin g  to fund ing  o f abo rtio n  services...________
_BRU:
_Component:

M ed ica l Assistance
General Relie f Medical

Sponsor:
Requestor:

Senate HESS C om m ittee
COMPONENT SERIAL NO. 00232

Expenditures/Revenues:
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

288.7 334.9 388.5 450.6 522.7 606.3
I1

TOTAL OPERATING 288.7 334.9 388.5 450.6 522.7 606.3 1

CAPITAL 1

REVENUE FUND SOURCE “ I

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 288.7 334.9 388.5 450.6 522.7 606.3
1005 GF/Program Receipts
1006 GF/MHT1A
Other
TO TAL 288.7 334.9 388.5 450.6 522.7 606.3

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estim ate o f cu rren t year (FY93) impact: 0 . 0

ANALYSIS: (Attach a separate page if necessary)

The fiscal analysis above is based upon the ‘costs' to the General Relief Medical program resulting from abortions 
paid for through GRM. Additional information is attached.

This fiscal note is provided to show the estimated cost increase associated with the proposed legislation. The FY 94 
budget, however, does not include adjustments for these cost increases. No assumption should be made that 
any actual ‘new costs* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there was no c

Prepared by:
Division: Medical Assistance. DHSS___________

Approved by Commissioner: Theodore A. Mala. MD, MP
Agency: Department of Health &  Social Services______

Phone: 465-3355 
Date: J

Date: 4 / v ?/\1
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For further distribution i iformation call the Governor’s Legislative Office
(Rev 1 i/92)93fi*noj(is/0BH Page 1 of 2
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B IL L  NO . S3 53

T h i s  b i l l  w i l l  a n n u l  r e g u l a t i o n s  i n t e n d e d  t o  r e d u c e  t h e  n u m b e r  o f  

p r e g n a n c i e s  t h a t  w o u l d  b e  a b o r t e d  b e c a u s e  o f  t h e  a v a i l a b i l i t y  o f  

p a y m e n t  f o r  t h a t  p r o c e d u r e  u n d e r  t h e  G e n e r a l  R e l i e f  M e d i c a l  p r o g r a m  

( G R M )  .  M a n y  o f  t h e  c h i l d r e n  w h o  w o u l d  o t h e r w i s e  b e  b o r n  w o u l d  b e  

e l i g i b l e  f o r  c e r t a i n  s t a t e  f u n d e d  p u b l i c  a s s i s t a n c e  s e r v i c e s .  

C o n s e q u e n t l y ,  t h i s  f i s c a l  n o t e  r e l a t e s  t o  t h e  n u m b e r  o f  c h i l d r e n  

t h a t  w o u l d  n o t  b e  b o r n  a n d  t h e  r e s u l t a n t  r e d u c t i o n  i n  u t i l i z a t i o n  

o f  c e r t a i n  s t a t e  f u n d e d  s e r v i c e s  t h o s e  c h i l d r e n  w o u l d  l i k e l y  h a v e  

u s e d .

I t  i s  a s s u m e d  t h a t  3 2 9  b i r t h s  w o u l d  b e  a v o i d e d  a s  a  r e s u l t  o f  t h i s  

b i l l .  T h a t  n u m b e r  i s  b a s e d  o n  4 0 %  o f  t h e  t o t a l  n u m b e r  o f  a b o r t i o n s  

p e r f o r m e d  w i u h  m e d i c a l  a s s i s t a n c e  f u n d i n g  d u r i n g  F Y  9 1 .  O f  t h e  

3 2 9 ,  i t  i s  a s s u m e d  t h a t  5 5 % ,  o r  1 8 1  w o u l d  h a v e  b e e n  e l i g i b l e  f o r  

p u b l i c  a s s i s t a n c e  p r o g r a m s .

T h e  a s s o c i a t e d  c o s t s  w i t h  e a c h  a b o r t i o n  a r e  e s t i m a t e d  t o  b e  $ 3 8 0 .  

F o r  t h e  e s t i m a t e d  3 2 9  a b o r t i o n s  t h e  t o t a l  c o s t  i s  e s t i m a t e d  t o  b e  

$ 2 8 8 , 7 0 0 .

F o r  s u b s e q u e n t  y e a r s  t h e r e  i s  a n  a s s u m e d  1 1 %  u t i l i z a t i o n  i n c r e a s e  

a n d  a  5 %  i n f l a t i o n  c o s t .

A N A L Y S I S  ( C o n t . )
M e d i c a l  A s s i s t a n c e  A d m i n i s t r a t i o n ,  B R U
G e n e r a l  R e l i e f  M e d i c a l ,  C o m p o n e n t

K : \ P O U C Y A H S S P L A N 3 \ G R M . F N



FISCAL NOTE
S T A T E  O F  A L A S K A

1993 L E G I S L A T I V E  S E S S I O N

Revision D a t e : ____________________________________________ Dept. Affected: H ea lth  and Social Services________
7 'a: A n n u llin g  changes made by certa in  r c g u -  BRU: M edica l Assistance A d m in is tra tio n

la tio n s ...re la tin g  to  fu n d in g  o f abo rtion  services...___________Component: C laims Processing________________
Sponsor: Senate HESS C om m ittee___________________  _________________________ ________
Requestor: ____________________________________________ COMPONENT SERIAL NO. QQ243_______________

Expenditures/Revenues:_____    (Thousands of Dollars)
OPERATING FY94 FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL (74.2) (86.1) (99.8) (115.8) (134.3) (155.8)
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING (74.2) (86.11 (99.8) (115.8) (134.3) (155.8)!

(  No. 5

Bill Version: S  f t  S 3

(S) Publish Date: / / 2.°! R

CAPITAL I !

REVENUE FUND SOURCE

FUNDING:__________________   (ITiousands of Dollars)
1002 Federal Receipts (55.6) (64.6) (74.8) (86.8) (100.7) (116.8)
1003 GF Match (18.6) (21.5) (25.0) (29.0) (33.6) (39.0)
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA I
Other
TOTAL (74.2) (86.1)j (99.8) (115.8) (134.3) (155.8)

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

I I
I
I

Estim ate of cu rren t year (FY93) im pact:  CLO

ANALYSIS: (Attach a separate page if necessary)

The fiscal analysis above is based on avoidance of the projected costs for processing new claims for newborns 
and mothers who will utilize he Medicaid program should this bill pass. Additional information is attached.

This fiscal note is provided to si ow the estimated cost reductions associated with the proposed legislation. The FY 94 
budget, however, does not incluae adjustments for these cost reductions. No assumption should be made that 
any actual 'savings* will result from passage of the legislation. The FY 93 impact is shown as 0.0 because there 
was no consideration of the cost of the regulations addressed by the bill within the FY 93 budget.

K ,  ■Prepared by: ________
Division: ^Medical Assistance, DHSS

Phone: 465-3355

Approved by Commissioner:
Agency: $ )  Department of Health & Social Services

Theodore A. Mala, M D .M P

Date: /  - 2  C - cJlS  

Date:__{_p d f a .

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

(R«v i i/92)93fiw*>.x!i/oBR Page 1 of 2
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B I L L  N O .  S B  5 3

T h i s  b i l l  w i l l  a n n u l  r e g u l a t i o n s  i n t e n d e d  t o  r e d u c e  t h e  n u m b e r  o f  

p r e g n a n c i e s  t h a t  w o u l d  b e  a b o r t e d  b e c a u s e  o f  t h e  a v a i l a b i l i t y  o f  

p a y m e n t  f o r  t h a t  p r o c e d u r e  u n d e r  t h e  G e n e r a l  R e l i e f  M e d i c a l  p r o g r a m  

( G R M )  .  M a n y  o f  t h e  c h i l d r e n  w h o  w o u 2 d  o t h e r w i s e  b e  b o r n  w o u l d  b e  

e l i g i b l e  f o r  c e r t a i n  s t a t e  f u n d e d  p u J  l i e  a s s i s t a n c e  s e r v i c e s .  

C o n s e q u e n t l y ,  t h i s  f i s c a l  n o t e  r e l a t e s  t o  t h e  n u m b e r  o f  c h i l d r e n  

t h a t  w o u l d  n o t  b e  b o r n  a n d  t h e  r e s u l t a n t  r e d u c t i o n  i n  u t i l i z a t i o n  

o f  c e r t a i n  s t a t e  f u n d e d  s e r v i c e s  t h o s e  c h i l d r e n  w o u l d  l i k e l y  h a v e  

u s e d .

A N A L Y S I S  ( C o n t . )
M e d i c a l  A s s i s t a n c e  A d m i n i s t r a t i o n ,  B R U
C l a i m s  P r o c e s s i n g ,  C o m p o n e n t

I t  i s  a s s u m e d  t h a t  3 2 9  b i r t h s  w o u l d  b e  a v o i d e d  a s  a  r e s u l t  o f  t h i s  

b i l l .  T h a t  n u m b e r  i s  b a s e d  o n  4 0 %  o f  t h e  t o t a l  n u m b e r  o f  a b o r t i o n s  

p e r f o r m e d  w i t h  m e d i c a l  a s s i s t a n c e  f u n d i n g  d u r i n g  F Y  9 1 .  c f  t h e  

3 2 9 ,  i t  i s  a s s u m e d  t h a t  5 5 % ,  o r  1 8 1  w o u l d  h a v e  b e e n  e l i g i b l e  f o r  

p u b l i c  a s s i s t a n c e  p r o g r a m s .

T h e  p r o c e s s i n g  c o s t s  a s s o c i a t e d  w i t h  e a c h  c l a i m  a r e  e s t i m a t e d  t o  b e  

$ 6 . 2 3 .  F o r  t h e  1 8 1  b i r t h s  i t  i s  a s s u m e d  t h a t  t h e r e  w i l l  b e  

a p p r o x i m a t e l y  6 5  c l a i m s  p e r  b i r t h  f o r  p r e n a t a l  c a r e ,  c h i l d b i r t h ,  

a n d  p o s t p a r t u m  c a r e .

F o r  s u b s e q u e n t  y e a r s  t h e r e  i i .  a n  a s s u m e d  1 1 %  u t i l i z a t i o n  i n c r e a s e  

a n d  a  5 %  i n f l a t i o n  c o s t .

H : \ POUCT\HSSPL a N3\CLa IMS.FN

I !





P o s i t i o n  P a p e r  - S B  5 3

Am erican  
.Association  < )i:

UNIVHKSnY
VVo m i-n

AAUW-
ilaska

AAUW-Alaska. th e  sta tew ide arm  of the American Association of University, 
supports a woman's rig h t to self-determ ination in h er reproductive life. 
Therefore, we u rge prom pt passage of leg islation to annu l the recent 
am endm ents to regu la tion s which determ ine the ava ilab ility  of General Relief 
Medical A ssistance fund ing for abortion services.

Abortion services in  A laska are costly due to a lack of genera l availability  and 
the required travel. A laska's ra te  of teen p regnancies rem ain s among the 
highest in the nation, and  the rea lity  of an unw an ted  child, especially for a 
young woman, is m ost often a lifetime of poverty and  b itterness. 5% of 
Alaska's population--20,000 children--are cu rren tly  being ra ised  by single 
paren ts suppo rted  by public funding. The cost to the A laskan public to 
support these ch ild ren  is far more th an  th a t  of te rm in a tin g  unw anted 
pregnancies. T he ie  is also a lifetime psychological bu rden  on the both the 
mother and unw an ted  child, which cannot be m easu red  in m onetary terms.

SB 53 will remove th e  unw arran ted  in tru sion  of governm ent in to the most 
private aspects of those A laskan women who canno t afford medical care on 
the ir own. The am ended  regulations now in effect s tip u la te  th a t abortion 
services will be covered by General Relief M edical A ssistance in the cases of 
rape, incest or w hen the mother's life is endangered. This provision thu s 
denies our A laskan  constitu tiona l righ t to privacy for victim s of rape and 
incest who a re  seek ing  appropria te medical care in  o rder th a t they may 
a ttem p t to resum e a norm al life and who m ay not w ish to reveal the 
circum stances su rround ing  the pregnancy.

The regu la tions also impose a moral/religious code on a selected segm ent of 
our population. Every  wor .an, regard less of h e r financia l situation, has the 
righ t to control h e r own body. We respectfu lly suggest th a t SB 53 be 
amended to specify in  s ta tu te  th a t paym ent for both th e rapeu tic  and elective 
abortion procedures sha ll be covered for those eligible for General Relief 
Medical A ssistance to the ex ten t perm itted  und e r federal and s ta te  law, 
no tw ith stand ing  adm in is tra tiv e  regulations.

AAUW-Alas' 1 —  —  i—



S B  53 a n n u l s  t h e  c h a n g e s  m a d e  b y  t h e  n e w  r e g u la t io n s  b u t  d o e s  n o t  
a m e n d  t h e  M e d i c a id  o r  G e n e r a l  R e l i e f  M e d ic a l  ( G R M )  s t a t u t e s .  D H S S  w o u ld  
b e  f r e e  to  a d o p t  n e w  r e g u la t i o n s  t h a t  m ig h t  h a v e  t h e  s a m e  e f f e c t  o n  
a b o r t io n  f u n d in g  a s  t h e  c h a n g e s  t h a t  a r e  a n n u l l e d  b y  t h e  bill.

C S S B  53  a n n u l s  t h e  c h a n g e s  m a d e  b y  t h e  n e w  r e g u la t io n s  a n d  a m e n d s  
t h e  M e d i c a id  a n d  G R M  s t a t u t e s  s o  t h a t  s im i la r  r e g u la t i o n s  c o u ld  n o t  b e  
a d o p t e d  in t h e  fu tu r e .

C h a n g e s  t o  S B  53  in  C S  S B  53 

T i t l e  C h a n g e :
A d d s  " re la t ing  to  p a y m e n t  fo r  a b o r t io n s  u n d e r  M e d i c a id  a n d  g e n e r a l  

r e l ie f  m e d i c a l  a s s i s t a n c e "

S e c t i o n  1 :
(a) M a k e s  it c l e a r  t h a t  t h e  o ld  s t a t u t e s  a l l o w e d  s t a t e  f u n d i n g  fo r  

a b o r t i o n s .

(b) Is in S B  53 

S e c .  2 .
C h a n g e s  t h e  M e d ic a id  s t a t u t e s .  A d d s  a  n e w  s e c t io n  to  t h e  M e d i c a id  

s t a t u t e s  s a y i n g  t h e  d e p a r t m e n t  s h a l l  p a y  fo r  a b o r t i o n s  to  t h e  e x t e n t  
p e r m i t t e d  u n d e r  f e d e r a l  la w  a n d  if n o t  p e r m i t t e d  u n d e r  f e d e r a l  la w ,  a  
p e r s o n  e l ig ib le  fo r  a s s i s t a n c e  u n d e r  th is  c h a p t e r  s h a l l  b e  c o v e r e d  u n d e r  
t h e  G R M  s t a t u t e s .

S e c .  3 .
C h a n g e s  t h e  G R M  s t a t u t e s .  A d d s  a  n e w  s e c t io n  to  t h e  G R M  s t a t u t e s  

s a y i n g  t h e  d e p a r t m e n t  s h a l l  p a y  a b o r t io n  c o s t s  fo r  a  p e r s o n  w h o  is 
o t h e r w i s e  e l i g ib le  fo r  a s s i s t a n c e  u n d e r  m e d i c a i d  o r  G R M  s t a t u t e s ,  w i th  
e q u a l  p r ior ity  to  o t h e r  s e r v i c e s  a s  r a n k e d  in t h e  s t a t u t e s .

S e c .  4=
Is in S B  5 3 - - a n n u ls  t h e  c h a n g e s  to  t h e  G R M  r e g u la t io n s .



C  N A T E  C O M M I T T E E  R E P (  , T

DATE: 1/29/92 FURTHER:( F INANCE

DATE TURNED INTO OFF ICE: J ^ 3

JUDIC IARY Committee considered SENATE BILL NO. 53 „_-
/ •   . •

&SJ&7U.C

"An Act annulling d ia nges  made by certain regulations adbpted by the Department of Health and 
Social Services relating to funding of abortion services under the generai relief medical program; 
and providing for an effective date."

«nd report It
'rn tefirftl*

and recommends:
[ ] replace with
or [ ] adopt previous.

CS
CS

[ ] attaches amendment(s)

[ ] same title 
[ ] new title 
[ j technical 
title change 
(HB only)

[ ] a d o p ts____________
[ ] further refeiral to the

[ ] do pass
[ ] do not pass
[ ] no recommendation

individual recommendations
NEW FISCAL NOTES

Department Date Zero

( | Appropriation No Fiscal Note

Fiscal

Letter of Intent

PREVIOUS FISCAL NOTES
Department Data Fiscal

i jp a lth  t  S o c ia l f a " / 1 / 2 6
H /.dH ti t - & a e l S ( jV 1 / 2 6
m s 1 / 2 6 T

1 / 1 6 T
1 / 2 - 7

. . . .

OTHER REC OMMENDATIONS:

(  C h a i r :  S i g n a t u r o * a n d  R e c o m m e n d a t i o n



D A T E :  1 / 2 2 / 9 3 f u r t h e r / j u d i c i a r y ^/
^ H N A N e E

^ ■ S E N A T E  C O M M I T T E E  R E p R T
F I R S T  C O M M I T T E E  O F  R E F E R , , A L

D a te  o f  5 -D a y  N o t i c e :  j ' 3 / -  £5
(in accordance with Uniform Rule 23)

DATE TURNED 
INTO OFF ICE:

HES Committee considered SENATE BILL NO. 53

"An Act annulling changes made by certain regulations adopted by the Department of Health and 
Social Services relating to funding of abortion services/under the general relief medical program; 
and providing for an effective date."

and recommends:
[ ] replace with

end  c  majority of the 
com m ittee recomm endsdo pass

CS

[ ] attaches amendment(s)

[ ] adop ts____________
[ ] further referral to the

[ | s a m e  title 
J  [ | n e w  title 

[ j te ch n ic a l 
title c h a n g e  
(H B  on ly)

Letter of Intent

[ ] do pass 
[ ] do not pass 
[ ] no recommendation 
[ ] individual recommendations

Department Date Zero Fiscal

'U ?
J^ tlu o e ^ K k •'A 7

f a t  4 )

' /  -> 7 t i f f .  ?

r/b ccK i / / »  7

l *
/

FISCAL N O T E  INFORMATION

Department Date Zero Fiscal

[ ] Appropriation No Fiscal Note

D O  PASS:
— '■ ■ —  m

[ ] Governor's Bill with Previous Fiscal Notes (enter information above)

O T H E R J R E C O M M E N D A T I ^ N S :

M n

/ V n ,  f c a r

fA I f
P . h s i r *  Q i n n a t n

' Q jl

AtA r

C h a i r :  S i g n a t u r e  a n d  R e c o m m e n d a t i o i



P o s i t i o n  P a p e r
S B  N O .  5 3

S B  5 3  w o u l d  a n n u l  c h a n g e s  i n  r e g u l a t i o n s  i n t e n d e d  t o  l i m i t  u s e  

o f  g o v e r n m e n t  f u n d i n g  t o  p a y  f o r  a b o r t i o n s  t h a t  a r e  n o t  

t h e r a p e u t i c .  S p e c i f i c a l l y ,  t h e  b i l l  a n n u l s  , c h a n g e s  i n  t h e  

r e g u l a t i o n s  t h a t  s p e c i f y  t h a t  G e n e r a l  R e l i e f  M e d i c a l  i s  o n l y  

a v a i l a b l e  t o  w o m e n  s e e k i n g  " t h e r a p e u t i c  a b o r t i o n s "  a n d  r e l a t e d  

s e r v i c e s ,  a n n u l s  r e f e r e n c e s  t o  " e l e c t i v e  a b o r t i o n s "  u n d e r  7  

A A C  4 7 . 2 1 0  a n d  7  A A C  4 7 . 2 9 0  i n c l u d i n g  s u b s e c t i o n s  d e f i n i n g  

" e l e c t i v e  a b o r t i o n s "  a n d  " t h e r a p e u t i c  a b o r t i o n s " .

T h e  b i l l  d o e s  n o t  b a r  t h e  a d m i n i s t r a t i o n  f r o m  r e a d o p t i n g  t h e  

s a m e  r e g u l a t i o n s .  S i m i l a r l y ,  t h e  b i l l ' s  i n t e n t  l a n g u a g e  i s  n o t  

b i n d i n g .  T h e  s t a t e m e n t  o f  i n t e n t  c a l l s  f o r  a b o r t i o n s  t o  b e  

e l i g i b l e  f o r  f u n d i n g  u n d e r  r e g u l a t i o n s  i n  f o r c e  i n  D e c e m b e r  o f  

1 9 9 2  .

P o s i t i o n :

T h e  D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  o p p o s e s  S B  5 3 .  

T h e  b i l l  i s  a  n e e d l e s s  a c t i o n  w h i c h ,  i f  a d o p t e d ,  w o u l d  p l a c e  

a b o r t i o n s  i n  a  s p e c i a l ,  s i n g l e  s e r v i c e  c a t e g o r y  p a i d  f o r  

w i t h o u t  a  d e t e r m i n a t i o n  a s  t o  m e d i c a l  n e c e s s i t y .  T h e  p r e s e n t ;  

r e g u l a t i o n s  r e f l e c t  e x t e n s i v e  h e a r i n g  t e s t i m o n y  r e v i e w e d  a t  

a l l  l e v e l s  o f  g o v e r n m e n t  a n d  w i t h  c o n s i d e r a b l e  p u b l i c  

i n v o l v e m e n t .  E x i s t i n g  r e g u l a t i o n s  m a k e  A l a s k a ' s  p o l i c y  o n  

a b o r t i o n  c o n s i s t e n t  w i t h  t h e  m a j o r i t y  o f  o t h e r  s t a t e s .

R e c o m m e n d e d  b y ±  7 t < . ^

K i m b e r l y  B .  B u s c h  

D i r e c t o r

D i v .  o f  M e d i c a l  A s s i s t a n c e

D a t e :

A p p r o v e d  b y :

T h e o d o r e  A .  I 

C o m m i s s i o n e r

D a t e : _______ ^  A A - * 7 ,  /  ^
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P o s i t i o n  P a p e r
SB NO. 53

SB 53 would annul  changes in r e g u l a t i o n s  in tended t o  l i m i t  use 
of government funding t o  pay f o r  a b or t io ns  t h a t  a r e  not 
t h e r a p e u t i c .  S p e c i f i c a l l y ,  th e  b i l l  annuls .changes in  the  
r e g u l a t i o n s  t h a t  s p e c i f y  t h a t  General  Re l ie f  Medica] i s  only 
a v a i l a b l e  t o  women seek ing  " t h e r a p e u t i c  a b o r t i o ns "  and r e l a t e d  
s e r v i c e s ,  annuls  r e f e r e n c e s  t o  " e l e c t i v e  a b o r t i o n s "  under  7 
AAC 47.210 and 7 AAC 47.290 inc lud ing  s u b se c t i o n s  d e f i n i n g  
" e l e c t i v e  a b o r t i o n s "  and " t h e r a p e u t i c  a b o r t i o n s " .
The b i l l  does not  bar  the a d m i n i s t r a t i o n  from r e a d o p t i n g  the  
same r e g u l a t i o n s .  S i m i l a r l y ,  t h e  b i l l ' s  i n t e n t  language i s  not  
b ind ing .  The s t a t e m e n t  of  i n t e n t  c a l l s  for  a b o r t i o n s  t o  be 
e l i g i b l e  f o r  funding under  r e g u l a t i o n s  in fo rce  in  December of 
1992 .

i
P o s i t i o n :
The Department of  Hea l th  and Soc ia l  Services  opposes SB 53. 
The b i l l  i s  a n e ed le s s  a c t i o n  which, i f  adopted,  would p lace  
a b o r t i o n s  in a s p e c i a l ,  s i n g l e  se r v ic e  ca tego ry  pa id  fo r  
w i th ou t  a d e t e r m i n a t i o n  as  t o  medical  n e c e s s i t y .  The p r e s e n t  
r e g u l a t i o n s  r e f l e c t  e x t e n s i v e  hear inq  tes t imony reviewed a t  
a l l  l e v e l s  of  government and with c o n s id e r a b l e  p u b l i c  
involvement .  E x i s t i n g  r e g u l a t i o n s  make A l a s k a ' s  p o l i c y  on 
a b o r t i o n  c o n s i s t e n t  wi th th e  m a jo r i t y  of o t h e r  s t a t e s .

Recommended by : J / L / C  _____
Kimberly B. Busch 
Di rec to r
Div. of Medical  A s s i s t a n c e

Date:

Approved by:
ieodore A. Mala, MD, MPH 

Commissioner

Da te : 0 / AA- "7. / 9  ? 3
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No. 93-014

A.G. G IV ES  A B O R T IO N  R EG U LA T IO N S  L E G A L  C L E A R A N C E

JUNEAU-A t tom ev  General Charles Cole today gave legal approval ,to 
regulation changes that will cease state payment for elective, nonthera- 
peutic abort ions under Alaska's general relief medical ass is tance program. 
Women eligible for the general rel ief medical program may still obtain 
state payment for a therapeutic abortion after the regulations are 
e f fec t iv e .

The regulations were submitted to Lt. Governor Jack Coghi ll for filing. 
Coghill  signed them this morning.

Cole believes that the regulations would withstand legal challenge 
under the consti tutions of both the United States and the State o f  Alaska.

"The validity of the regulations under the federal const i tu t ion is 
clear," Cole said. "The United States Supreme Court has repeatedly held 
that states are not required by the federal consti tut ion to expend public 
funds for abortions.

" W e  also believe that the Alaska Supreme Court should conclude that 
when balancing the confl ic t ing rights and interests, the right of privacy 

does not require state payment for an elective, nontherapeutic abortion 

under the general re l ief medical program."

Cole said he is confident that the regulations w o u l d  withstand a 

challenge based on state equal protection guarantees, especially w h e n  the 

state pays for no other elective medical procedures for otherwise healthy 

persons under the genera l rel ief medical program.

- m o r e

A.G. REVIEW
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The regulations also contain a technical provision confo rm ing  the 
state Medicaid program to federal Medicaid regulations as required in 
order to receive federal funding.

The regulations become etfective 30 days after filing by the Off ice of 
:he Lieu tenant  Governor.

*###
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Commissioner
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oate. January 2C, 1393
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7EL.NO.: 4 65-3 600
subject CHSS r e g u l a t i o n s  re

ab o r t i o n  payments under  
Medicaid and General  
R e l i e f  Medical Programs 
(7 AAC 43; 47)

As r e q u i r e s  cy AS 44.c2.C60,  we have reviewed .your 
de pa r tm e n t ' s  adopt ion  ere =.tenement of r e g u l a t i o n s  t h a t  p rec lu de  
s t a t e  payment f o r  e l e c t i v e  accroior.s  under A la sk a ' s  genera l  r e l i e f  
medical  a s s i s t a n c e  program. The r e g u l a t i o n s  a l s o  c o n t a in  a 
t e c h n i c a l  p r o v i s i o n  conforming the  s t a t e  Medicaid program to 
f e d e r a l  Medicaid regu_a t i t r . s  as r e q u i r e d  in o rder  to  c on t in ue  to 
rece iv e  f ede ra l  pa ro i c t p i c i c r . . The r e g u l a t i o n s  should w i th s t a n d  
l e g a l  a t t a c k  under the  c o n s t i t u t i o n s  of both  the  United S t a t e s  and 
the  S t a t e  of  Alaska.  We approve the  changes f o r  f i l i n g  by the  
l i e u t e n a n t  governor .  A d u p l i c a t e  of t h i s  memorandum i s  being 
f u r r ' s h e d  the  l i e u t e n a n t  governor,  along with the  r e g u l a t i o n s  a rc  
r e l a t e d  documents.  In accordance wi th  AS 4 4 . 6 2 . 1 2 5 ( b ) (6),  some 
c o r r e c t i o n s  have beer, race in the r e g u l a t i o n s ,  as shown on the 
a t t a c h e d  copy.

The v a l i d i t y  of the  r e g u l a t i o n s  under the  f e d e r a l  
c o n s t i t u t i o n  i s  c l e a r .  The United S t a t e s  Supreme Court  has 
re pe a te d ly  he ld  t h a t  s t a t e s  are  not r e q u i r ed  by the  f e d e r a l  
c o n s t i t u t i o n  t c  expend pub l ic  funds for  a b o r t i o n s  as p a r t  of t h e i r  
s t a t e  medicai  a s s i s t a n c e  programs. Har r i s  v. McRae, 448 U.S. 297 
(1980); 3eal  v. I c e , 432 *U.S. 438 (1977); Maher v. Roe, 432 U.S.
464 (1977) .

The r e s u l t  is  l e ss  c l e a r  under the  s t a t e  c o n s t i t u t i o n  as 
to gene ra l  r e l i e f  r e c . c a l  amendments, p r i m a r i l y  owing to  th e  s t a t e  
c o n s t i t u t i o n ' s  e x p l . r i c  r e c o g n i t i o n  of the  r i g h t  of  p r i v a c y .  
However, the  Alas<a .-.creme Court has he ld  t h a t  the  r i g h t  of  
p r ivacy  i s  not  acs : . e.  Eal-cor. v. Alaska Pub. O f f ices  Comm'n, 57C 
P . 2d 469, 476 A. -sxa  1 977).  in ad d ress in g  a ch a l le n g e  to
r e g u l a t i o n s  b a s e r  - mac  c o n s t i t u t i o n a l  gua ran tee ,  the  Alaska 
Supreme Court  b a l a n . e s  the c o n f l i c t i n g  r i g h t s  and i n c e r e s t s  o f  the 
i n d i v id u a l  and the r* -.te. More s p e c i f i c a l l y ,  the  n a tu re  and e x t e n t  
of the  p r i v a c y  i n v a r ,  m is ba lanced a g a i n s t  the  importance o f  the  
s t a t e  i n t e r e s t .  ?: v. K i r k p a t r i c k , 718 P . 2d 962, 969 (Alaska
1968). The mere f m o a r e n t a i  the  p r ivacy  r i g h t ,  the  g r e a t e r  the  
s t a t e ' s  burden tc  s - s o a m  the s t a t e  a c t i o n  in l i g h t  of  the  r i g h t
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invo lved.  S t a t e  v. E r i c k s o n , 574 P . 2d 1 (Alaska 1978),  22 n .144 ;  
Ravin v. S t a t e , 537 ? . 2d  4 9 4 ,  815 (Boochever,  J . ,  c o n c u r r i n g ) .

We b e l i e v e  t h a t  th e  Alaska Supreme Court  should  conclude 
t h a t  when ba la n c in g  the  c o n f l i c t i n g  r i g h t s  and i n t e r e s t s ,  the  r i g h t  
of  p r ivacy  does not  r e q u i r e  s t a t e  payment f o r  an e l e c t i v e  a b o r t i o n  
under the  g e n e r a l  r e l i e f  medical  program. P r e s e n t l y ,  the  m a j o r i t y  
of  s t a t e s  wi th  an e x p re s s ed  s t a t e  c o n s t i t u t i o n a l  r i g h t  of  p r iv a c y  
do net  pay fo r  e l e c t i v e  a b o r t i o n s .  Even in  th os e  s t a t e s  where th e  
r i g h t  of p r ivac y  i s  an impl ied r i g h t ,  more r e s t r i c t i v e  s t a t u t e s  
have been upheld a g a i n s t  s t a t e  c o n s t i t u t i o n a l  c h a l l e n g e s .  See 
F i s ch e r  v. De o t . of Pub. We l fa re , 502 A.2d 114 (Pa. 1985) . While 
we recognize  t h a t  the  Store.me Court  of  C a l i f o r n i a  has reached  a 
co n t r a ry  r e s u l t  under .cs express  s t a t e  c o n s t i t u t i o n a l  r i g h t  of 
p r iv a c y ,  we do not  fino. m a t  c o u r t ' s  r e as on in g  as p e r s u a s i v e .  See 
Committee to Defend Pec re du c t i ve  Rich t s  v. Mvers, 625 P . 2d, 779 
(Cal.  1981).  I t  aces not seem re as on ab le  or  i n te nd e d  by A l a s k a ' s  
c o n s t i t u t i o n  fo r  the  r i c o t  of p r iv acy  to  r e q u i r e  payment f o r  p u r e l y  
e l e c t i v e  a b o r t i o n s  under the  g e ne ra l  r e l i e f  medica l  program j u s t  
because t h i s  s t a t e  chooses to cover pregnancy s e r v i c e s  f o r  poor 
women, as the C a l i f o r n i a  case appears  to  r ea son .

We b e l i e v e  t h a t  the  r e g u l a t i o n s  should  a l s o  w i t h s t a n d  a 
c ha l l enge  based cm. s t a t e  equal  p r o t e c t i o n  g u a r a n t e e s .  The Alaska 
Supreme Court  a p p l i e s  a s l i d i n g  s c a l e  a n a l y s i s  t o  equa l  p r o t e c t i o n  
cha l le n g e s  us ing  a t h r e e - s t e p  approach.  E r i c k s o n , 574 P . 2d a t  12. 
F i r s t ,  the  c o u r t  de termines  the importance of  t h e  i n d i v i d u a l  
i n t e r e s t  impaired by th e  cha l le nged  s t a t u t e  o r  r e g u l a t i o n .  See 
S t a t e  v. Ensearch Alaska C ons t ruc t i on ,  I n c . , 787 P . 2d 624, 631
(Alaska 1989).  Second, the  cour t  examines t h e  impor tance of  the  
s t a t e  i n t e r e s t .  In t h i s  case ,  the  c o u r t  would review th e  purpose 
of  the  law. Depending cn the  importance o f  t h e  i n d i v i d u a l  
i n t e r e s t ,  the  s t a t e ' s  i n t e r e s t  must f a l l  somewhere on a continuum 
from mere l e g i t im a c y  to  a compel l ing i n t e r e s t .  Id .  F i n a l l y ,  th e  
cour t  examines th e  nexus between the  s t a t e  i n t e r e s t  and th e  s t a t e ' s  
means of f u r t h e r i n g  t h a t  i n t e r e s t .  I d . With r e s p e c t  t o  the  chosen 
means, the  equal  p r o t e c t i o n  c la us e  r e q u i r e s  t h a t  t h e  nexus f a l l  
somewhere on a continuum from s u b s t a n t i a l  r e l a t i o n s h i p  t o  l e a s t  
r e s t r i c t i v e  means, depending on the  importance of  t h e  i n d i v i d u a l  
i n t e r e s t .  I d . ; see ?. Iso Sonneman v. K n i a h t , 790 P . 2d 702, 704
(Alaska 1990).

At l e a se  me s t a t e  cour t ,  when faced  wi th  a s t a t e  equa l  
p r o t e c t i o n  a n a l y s i s ,  r.as found t h a t  t h e  s t a t e  may have a l e g i t i m a t e  
s t a t e  i n t e r e s t  ir. r e f u s i n g  to  fund e l e c t i v e ,  n o n t h e r a p e u t i c  
a b o r t i o n s  t h a t  a re  n : r  performed to  p r o t e c t  t h e  l i f e  o r  h e a l t h  c f
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the  .Tier h e r . Richt  o: Ihocse v. Bvrr.e, 450 A.2d 925, 937 (N.J.
1 382)

We b e l i e v e  or.ao : u r  oourt  should f ind ,  as we l l ,  chat  
nonpayment f o r  e l e c t i v e  a cc r t i o r . s  under the  g e n e r a l  r e l i e f  medical  
program does not v i o l a t e  equal  p r o t e c t i o n  g u a r a n t e e s ,  e s p e c i a l l y  
when the  s t a t e  pays for  no o ther  e l e c t i v e  p rocedures  f o r  o therwise  
h e a l th y  persons under tne gene-ral r e i i e f  medical  program. The 
importance of the  s t a t e ' s  express ,  l e g i t i m a t e  i n t e r e s t s ,  in c lu d in g  
an i n t e r e s t  in uni  f o r -  program a d m i n i s t r a t i o n ,  outweighs the 
i n d i v i d u a l ' s  i n t e r e s t  ,n payment for  an e l e c t i v e  a b o r t i o n  under the  
e n t i r e l y  s t a t e  f inanceo  : e r e r a i  r e i i e f  medical  program.

The r e g u l a r . . : ' ;  s ro u ld  a l s o  surv iv e  a t t a c k  under s t a t e  
g ua ra n te e s  of  s u c s t a n t _ cue p ro cess .  The Alaska Supreme Court 
has he ld  t h a t  a r e g u l a r i : n  v i o l a t e s  s u b s t a n t i v e  due p rocess  when i t  
"has no r eason ab le  r e l a t i o n s h i p  to  a l e g i t i m a t e  governmental  
pu rp os e . "  Scr.nemar. v . Hr. i c.nt, 790 P . 2d a t  706, quo t in g  Keves v. 
Humana Hoso. Alaska,  r - p . , "50 P . 2d 373, 351 (Alaska 1988) . The
new r e g u l a t i o n s  w i l l  al low equal  t r ea tmen t  of  e l e c t i v e  p rocedures  
and a re  neces sa r y  fo r  c o n s i s t e n t  management of  th e  g e n e r a l  r e l i e f  
medical  program. Since the  r e g u l a t i o n s  are  reaso nab ly  r e l a t e d  t c  
a l e g i t i m a t e  purpose,  toe r e g u l a t i o n s  should meet s u b s t a n t i v e  due 
p rocess  g u a r a n t e e s .

The new r e g u l a t i o n s  are c o n s i s t e n t  wi th  the  enab l ing  
s t a t u t e s  and are  reasonab ly  necessary  to  a d m i n i s t e r  th e  gene ra l  
r e l i e f  medical  program. P r i o r  a t t o rn e y  g e n e r a l  op in ions  do not 
r e s t r i c t  your d e p a r tm e n t ' s  a b i l i t y  to  adopt t h e s e  r e g u l a t i o n s .  At 
the  time those  op in ions  were w r i t t e n ,  the  body of  s t a t e  cour t  
d e c i s i o n s  was l i m i t e d .  Since those opin ions  were i s s u e d ,  many of 
the  l ead ing  s t a t e  cases  or. t he se  i s s u e s  have been de c id ed .  In 
a d d i t i o n ,  i t  appears  t h a t  those  p r i o r  a t t o r n e y  g e n e r a l  opin ions  
were ad d res s in g  p o t e n t i a l  payment l i m i t a t i o n s  s u b s t a n t i a l l y  
d i f f e r e n t  from and more r e s t r i c t i v e  than those  adopted  by your 
depar tment .  There fore ,  the  conc lus ions  reached in  th os e  opin ions 
do not a f f e c t  the  v a l i d i t y  of  these  r e g u l a t i o n s .

The new l e c c l a t i o n s  are  a l so  s u b s t a n t i a l l y  d i f f e r e n t  from 
the  funding r e s t r i c t ,  cr.s t h a t  were p laced  bef o re  th e  Alaska vo t e r s  
in a 1982 b a l l o t  m . t . a t i v e .  Therefore ,  the  i n i t i a t i v e ' s  de f ea t  
does not a f f e c t  .r d e p a r tm e n t ' s  a u t h o r i t y  to  adopt  these  
r e g u l a t i o n s  .

The Su cr e - -  l o u r t  of  New Je r se y  u l t i m a t e l y  s t r u c k  down 
the  New Je r s e y  s t a r  .o- cecause i t  p r o h i b i t e d  s t a t e  payment of  a l l  
a b o r t i o n s  "except  re i t  i s  medica l ly  i n d i c a t e d  t o  be necessa ry  
to p r e s e r v e  the  woman's l i f e "  and d id  not p rovide  a b o r t i o n  s e r v i c e s  
where the  h e a l t h  of one mother was a t  r i s k .  Right  t o  Choose, 450 
A.2d a t  927. The New Je r s e y  cour t  would have s a n c t i o n e d  the  
approach taken  by y : : r  d e pa r tm en t ' s  r e g u l a t i o n s .
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H o n .  T h e o d o r e  M a l a ,  C om m ' r ,  I H S S  J a n u a r y  20, 1993
O u r  f i l e :  993-93-0040 P a g e  4

In the  f i n a l  a n a l y s i s ,  the  r e g u l a t i o n s  t h a t  your 
depar tment  has s a cp te a  p rovide  a b o r t i o n  funding where i t  i s  
medica l ly  ne ce s sa ry  to p re s e r v e  the  woman's l i f e  and h e a l t h  
( inc lud ing  c e r t a i n  p s y ch o lo g ic a l  condi t io ns )  as wel l  as in ca ses  of  
rape or  i n c e s t  and, t h e r e f o r e ,  should wi th s tand  l e g a l  c h a l l e n g e .  
While few l e g a l  conc lu s ions  can be made with a b so lu te  c e r t a i n t y ,  we 
b e l i e v e  t h a t ,  i f  the  r e g u l a t i o n s  are  cha l lenged ,  the  c o u r t  should  
f in d  them as c o n s t i t u t i o n a l  and l a w f u l . 2

CEC:oml

2 We note  m a t  over 30 s t a t e s  do not  p a y  f o r  e l e c t i v e
a b o r t i o n s  under  tn eor  s t a t e  medical  a s s i s t a n c e  p r o g r a m s .  Alaska 
would be j o i n i n g  t .cis m a jo r i t y  t r e nd  when these  r e g u l a t i o n s  t ake  
e f f e c t .
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7 AAC 43.140 i s  amended to  read :

7 AAC 43.140.  ABORTIONS. (a) Payment f o r  an a b o r t i o n ( S ]  
w i l l ,  in  th e  d e p a r tm e n t ' s  d i s c r e t i o n .  [MAY] be covered under 
medicaid i f  [WHEN] th e  p hy s i c ia n  s e r v i c e s  i n v o ic e  i s  accompanied by 
c e r t i f i c a t i o n  t h a t  [ONE OF THE FOLLOWING CONDITIONS EXISTS:]

[ (1 ) ]  the  l i f e  o f  the  mother would be endangered i f  the
I

pregnancy were c a r r i e d  t o  t e r m f ;

(2) SEVERE AND LONG-LASTING PHYSICAL HEALTH DAMAGE TO 
THE MOTHER WOULD RESULT IF THE PREGNANCY WERE CARRIED TO TERM; OR

(3) PREGNANCY IS THE RESULT OF RAPE OR INCEST].
(b) A procedure  [PROCEDURES] t h a t  i s  [WHICH ARE] no t  covered 

under t h i s  s e c t i o n  w i l l  be covered under  General  R e l i e f  Medical f ,  ] 
to  th e  e x t e n t  p rovided  in 7 AAC 47. (Ef f .  8 /18 /79 ,  R e g i s t e r  71; am 

/ / , R e g i s t e r  )

A u th o r i ty :  AS 47. 05.010 AS 4 ~ . 07.040
AS 47.07.030 AS 47.07.050

7 AAC 43.825 i s  amended to read :

7 AAC 43.325.  PROGRAM. Except as l i m i t e d  u n d T  7 AAC 43.140,  
fami ly  [FAMILY] p lann ing  s e r v i c e s  w i l ’ be covered by medicaid  when 
provided by a family p lann ing  c l i n i c  of [CLINICS UNDER] the

1
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&  v i s i o n  o e a l t h ,  a l o c a l  h e a l t h  d e p a r t m e n t [ S ] , a s t u d e n t
h e a l t h  s e r v i c e [ S ] ,  a p r i v a t e  family p la nn in g  c l i n i c [ S ] ,  o r  a 
p r i v a t e  p h y s i c i a n [ S ] . Except  as l i m i t e d  under  7 AAC 43.140,  drugs 
[DRUGS], s u p p l i e s ,  d e v i c e s ,  and medical  p rocedures  prov ided  by a 
phy s i c ia n  o r  under  p h y s i c i a n  s u p e r v i s i o n  w i l l  be covered under  t h i s

7 AAC 43.835 i s  amended to  read:

7 AAC 43.835.  DEFINITION. In 7 AAC 43.825 ^- 7 AAC 43.835,A
"family  p la nn ing  s e r v i c e s "  r e f e r s  to  th os e  s e r v i c e s  and m a t e r i a l s  

p rovided with  t h e  purpose of  pos tpon ing ,  av o i d in g ,  o r  t e r m i n a t i n g  
pregnancy,  i n c l u d i n g  th e  d i s p e n s i n g  of b i r t h  c o n t r o l  drugs  and 
dev ices  f o r  males and females ,  and th e  performance of  vasec tomies ,  
s t e r i l i z a t i o n s ,  and a b o r t i o n s  fo r  th e  purpose o f  avo id ing  or  
t e r m i n a t i n g  p regnancy , excep t  aa l i m i t e d  under  7 AAC 43 .140 . (Eff .  

8 /18 /79,  R e g i s t e r  71; am I I ,  R e g i s t e r  )

A u t h o r i t y :  A S  4 7 . 0 5 . 0 1 0

c h a p t e r .  (Ef f .  8 /18 /79 ,  R e g i s t e r  71; am I I ,  R e g i s t e r

Au tho r i ty : AS 47.05.010
AS 4 7 . 0 7 . 0 4 0

AS 47.07.050

AS 47.07.040

2
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AS 47.07.050

7 AAC 47.170(b) i s  amended to read:

(b) An a p p l i c a n t  coder  13 years  of age may apply  on h i s  or 

her  own b eha l f  i f  th e  a p p l i c a n t  i s  l i v i n g  a p a r t  from p a r e n t s  or
i

guardian  and i s  managing h i s  or  her  own p e r s o n a l  f i n a n c i a l  a f f a i r s .  
A female [AN] a p p l i c a n t  under 13 years  of  age l i v i n g  a t  home with 
her  p a re n t s  or  gua rd i an  may apply wi thou t  r e g a r d  t o  h e r  p a r e n t s '  or 
g u a r d i a n ' s  income i f  she i s  (A FEMALE] se ek in g  a t h e r a p e u t i c  

a b o r t i o n  [PREGNANCY-RELATED SERVICE]. (Ef f .  3 / 23 /7 8 ,  R e g i s t e r  65;
am 8 /1 /86 ,  R e g i s t e r  99; am 11/28/86,  R e g i s t e r  100; am __/ __/ __ ,

R e g i s t e r  ___)

Author i ty :  AS 09.65.100  AS 47.25.130
AS 47.05.010  AS 47.25.170

AS 47.25.120

7 AAC 47.200 i s  amended to  read:

7 AAC 47.200.  3ENERAL RELIEF MEDICAL COVERAGE. The General  
R e l i e f  Medical  program prov ides  payment on b e h a l f  of  needy persons  
who a re  e l i g i b l e  under the  p ro v i s i o n s  of t h i s  c h a p t e r  f o r  any of 

the  fo l lowing s e r v i c e s :

R e g i s t e r  , 1 9 9 3  H E A L T H  A N D  S O C I A L  S E R V I C E S

3
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(1) major medical  c a r e  as de f ined  in  7 AAC 47.290;

(2) s k i l l e d  nur s ing  home c a r e ;
(3) i n t e r m e d i a t e  nu r s i n g  home care ;

(4) p h y s ic i a n  s e r v i c e s  i f
(A) r e l a t e d  to  major  medical  c a r e  p rov ided  in a 

h o s p i t a l  on an i n p a t i e n t  b a s i s ;
(3) p rov ided  in  a h o s p i t a l  emergency room t h e  same 

day on which the  r e c i p i e n t  i s  admi t ted  fo r  major  medica l  ca re ;
(C) prov ided to  a r e c i p i e n t  r e s i d i n g  in  a nurs ing

home;
(D) provided in  e i t h e r  an o u t p a t i e n t  o r  an 

i n p a t i e n t  s e t t i n g  to  a rec . p ie n t  wi th  a d i a g n o s i s  d e s c r i b e d  in ^

7 AAC 47.271(b)  ; [or^] "

( E) p rov ided  in  de te rmin ing  e l i g i b i l i t y  f o r  a ^

t h e r a p e u t i c  a b o r t i o n j  wwi phwai o i a* ^provided f o r  ^  ^

t h i n a a t t t i a  i b a i U ^ t  fPREGNANCY-RELATED SERVICES]/
CP) propidfld ' Per a th fflapea ti'c a b o r t l t A * *

(5) o u t p a t i e n t  l a b o r a t o r y  and x- ray  s e r v i c e s  p rov ided  in
c o n j u n c t i o n  with a t h e r a p e u t i c  a b o r t i o n  [PREGNANCY-RELATED 

SERVICES] o r  nur s ing  home c a r e ;
(6) medical  t r a n s p o r t a t i o n  r e l a t e d  t o  major  medical  

c a re ,  nurs ing  home c a re ,  or  a t h e r a p e u t i c  a b o r t i o n  [PREGNANCY- 

RELATED SERVICES];
(7) o u t p a t i e n t  s u r g i c a l  c e n t e r  s e r v i c e s  p rov ided  in 

c o n ju n c t io n  with  a t h e r a p e u t i c  a b o r t i o n  [PREGNANCY-RELATED

R e g i s t e r  , 1 9 9 3  H E A L T H  A N D  S O C  S E R V I C E S

A
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SERVICES] or  n u r s in g  home c a re ;
(8) p r e s c r i b e d  drugs and medical  s u p p l i e s  f o r  a 

r e c i p i e n t  wi th  a s p e c i f i c  d i a g n o s i s  as d e s c r i b e d  in  7 AAC 

4 7 . 2 7 1 ( b ) ;
(9) re pe a le d  " / 1 / 8 7 .  (Ef f .  3 /23 /78,  R e g i s t e r  65; am 

5/2/79 ,  R e g i s t e r  70; am 5 /17/32,  R e g i s t e r  82; am 5 /25 /S2 ,  R e g i s t e r  
82; am 9 /23 /8 4 ,  R e g i s t e r  91; am 8 / 1 /8 5 ,  R e g i s t e r  95; am 8 /1 /86 ,  
R e g i s t e r  99; am 11/23/36,  R e g i s t e r  100; am 7 /1 /8 7 ,  R e g i s t e r  103; am 

/ / , R e g i s t e r  )

Au thor i ty :  AS 47.05.010 AS 47.25.170
4 3  <77. J 3 .  Ic3 0
AS 47.25.130 AS 47.25.195

7 AAC 47.210(7)  i s  amended to  r ead :

7 AAC 47.210.  EXCLUSIONS FROM GENERAL RELIEF MEDICAL PROGRAM. 
Notwi ths tand ing  any o t h e r  p r o v i s i o n s  con ta ined  in  t h i s  c h a p t e r  or 
7 AAC 43, a payment may not  be made under t h e  Genera l  R e l i e f  

Medical program f o r  any expense

(7) fo r  an e l e c t i v e  p ro c e d u r e , i n c lu d in g  an e l e c t i v e  
a b o r t i o n  [OTHER THAN A PREGNANCY-RELATED SERVICE AS DEFINED IN 7
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(Eff .  3 /23 /78 ,  R e g i s t e r  65; am 5 /2 /7 9 ,  R e g i s t e r  70; am 4 /15 /82,  
R e g i s t e r  82; am 5/25 /82,  R e g i s t e r  84; am 8 / 1 /8 6 ,  R e g i s t e r  99; am 

11/28/86,  R e g i s t e r  100; am 7 /1 /87 ,  R e g i s t e r  103; am I I ,  

R e g i s t e r  )

Autho r i ty :  AS 47.05.010 [AS 47.50.010]
4S <-Z7. tOO 
AS 47.25.130

AS 47.25.170

7 AAC 47.290(3)  i s  amended to  read:

(3) " e l e c t i v e  p rocedure" means a p rocedure  t h a t  i s  
s u b j e c t  to  the  cho ice  or  d e c i s i o n  of  th e  p a t i e n t  or  phys ic ian  
rega rd in g  medical  s e r v i c e s  t h a t  a r e  advantageous  t o  t h e  p a t i e n t  but 
not  ne ce s sa ry  to  p reven t  the  dea th  or  d i s a b i l i t y  of  t h e  p a t i e n t ^  

and i n c lu d e s  an e l e c t i v e  a b o r t i o n ;

7 AAC 47.290(5)  i s  r epe a led :

(5) r e p e a le d  _/ __/ __ ;

7 AAC 47.290 i s  amended by adding new parag rap hs  t o  read :
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(7) " e l e c t i v e  ab o r t i o n"  means a p rocedu re ,  o the r  than a 

t h e r a p e u t i c  a b o r t i o n ,  to  t e rm in a te  a pregnancy;
(8) " t h e r a p e u t i c  a b o r t i o n "  means t h e  t e r m i n a t i o n  of a

pregnancy
(A) c e r t i f i e d  by a p h y s ic ia n  as m edica l ly  necessa ry  

( i )  to  p re v e n t  the  death  c r  d i s a b i l i t y  of t h e  woman, o r ' ( i i )  
to  a m e l i o r a t e  a c o n d i t i o n  harmful  to  th e  woman's p h y s i c a l  or  

p s y c h o l o g i c a l  h e a l t h ;  c r
(B) t h a t  r e s u l t e d  from a c t i o n s  t h a t  would 

c o n s t i t u t e  a cr ime of sexua l  a s s a u l t  under  AS 11.41.410 — 

11.41.425,  a cr ime of sexua l  abuse of  a minor under 
AS 11.41.434 — 11.41.440,  or  t h e  cr ime of  i n c e s t  under 
AS 11.41 .450 .  (Ef f .  3 /1 /85 ,  R e g i s t e r  95; am 12 /4 /85 ,  R e g i s t e r  
96; am 8 /1 /8 6 ,  R e g i s t e r  99; am 11/26/86,  R e g i s t e r  100; am / 

/ , R e g i s t e r  )

Au tho r i ty : A S  4 7 . 0 5 . 0 1 0

A S  4 7 . 2 5 .  12 0

AS 47.25.130
A S  47.25.170
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The following changes would occur with the passage of SB 53:

7 AAC 47.170(b) An applicant under 18 years of age may apply on his or 
her own behalf if the applicant is living apart from parents or guardian 
and is managing his or her own personal financial affairs. [A fem a le ](A n 
applicant under 18 years of age living at home with her parents or 
guardian may apply w ithout regard to her parents' or guardian's income if 
she is a fem a le seeking a [therapeutic abortion] p re q n a n c v - re la te d  
s e r v ic e .

7 AAC 47.200 GENERAL RELIEF MEDICAL COVERAGE. The General Relief 
Medical program provides payment on behalf of needy persons who are 
eligible under the provisions of this chapter for any of the following 
se rv ices :

(4) physician services if
(A) related to major medical care provided in a hospital on an 
inpatien t basis;
(B) provided in a hospital emergency room the same day on 
which the recip ient is admitted for major medical care;
(C) provided to a recipient residing in a nursing home;
(D) provided in either an outpatient or an inpatient setting to a 
recipient with a diagnosis described in 7 AAC 47.271(b); SLL
(E) [provided in determ ining eligibility for a therapeutic 
abortion; or] p ro v id e d fo r p re q n a n c v -re la te d s e rv ic e s ;
[(F) provided fo r a therapeutic abortion;]

(5) outpatient laboratory and x-ray services provided in conjunction 
with [a therapeutic abortion! p re g n a n c y -re la te d s e rv ic e s or nursing 
home care;

(6) medical transportation related to major medical care, nursing 
home care, or [a therapeutic abortion] p re o n a n c v -re ia te d s e rv ic e s :

SPONSOR STATEMENT



(7) outpatient surgical center services provided in conjunction with 
[a therapeutic abortion] p re a n a n c v -re la te d  se rv ic e s or nursing home 
care ;

7 AAC 47.210. EXCLUSIONS FROM GENERAL RELIEF MEDICAL PROGRAM. 
Notw ithstanding any other provisions contained in this chapter or 7 AAC 
43, a payment may not be made under the General Relief Medical program 
for any expense

(7) fo r an elective procedure [.including an elective abortion] o th e r 
th an a p re qn an cv -re la te d se rv ice as de fined in _ 7 AAC 47.290;

7 AAC 47.290. DEFINITIONS. In 7 AAC 47.010 -  7 AAC 47.290
i

(3) "elective procedure" means a procedure that is subject to the 
choice or decision of the patient or physician regarding medical services 
that are advantageous to the patient but not necessary to prevent the 
death or disability of the patient; [,and includes an elective abortion;]

(5) [is repealed;] "p re a n a n c v -re la te d  s e rv ic e ” o r "p re a n a n c v - 
re la te d se rv ic e s " means a se rv ic e o r se rv ice s re a so na b ly 
n e ce ssa ry fo r an a b o r t io n :

7 AAC 47.290(7) and (8) are added definitions which would be annulled.
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M E M O R A N D U M July  22, 1992

SUBJECT: DHSS Abortion Funding Regulations (Work Order No. 
8-LS0049)

TO: Senator Arliss Sturguiewski

FR O M : Terri Lauterbach 
Legislative Counsel

You have asked us to review the legality of the Medicaid and General R e lie f M ed ica l 
(GRM) abortion funding regulations proposed by the Department of Health and 
Social Services on July 8, 1992.

There are a number of areas where the proposed regulations are not clear. 
However, in  our opinion, a court probably would find that the proposed changes to 
the M ed ica id  regulations are legally valid and consistent with legislative intent 
because they reflect federal Medicaid requirements, a result intended by the legis­
lature. But, a court is less likely to find the proposed changes to the G R M  
regulations to be consistent with legislative intent because the court may view them 
as arbitrary changes and because they probably result in unconstitutional administra­
tion of the state’s medical assistance programs.

A  finding of arbitrariness could be made because the proposed regulations change 
a longstanding DHSS interpretation of the G R M  statutes without any intervening 
legislative directive to do so and without any demonstrable change in the medical 
needs of Alaskan women. A finding of unconstitutionality could be made because the 
proposed regulations infringe privacy rights and the right to equal protec ion of the 
laws by treating indigent pregnant women who choose to continue their pregnancies 
differently from indigent pregnant women who choose not to.

In order to answer your question, this memorandum w ill discuss the follow ing topics:
(1) Content of the proposed regulations.
(2) Effect of the proposed regulations.
(3) Consistency of the proposed regulations with legislative intent.
(4) Constitutionality of the proposed regulations - privacy.
(5) Constitutionality of the proposed regulations - equal protection.



(2) where term ination of a pregnancy is certified by a physician as medically 
necessary "to prevent the death or disability o f the woman"; and (3) where 
termination of a pregnancy is certified by a physician as medically necessary "to 
ameliorate a condition harmful to the vm uan ’s physical or psychological health." See 
proposed 7 A A C  47.290(8).^

"Elective abortion" is defined to mean a procedure, other than a therapeutic abortion, 
to terminate a pregnancy.^ See proposed 7 A A C  47.290(7).

f2"l Effect of the proposed regulations.

The effect of the proposed changes in the Medica id regulations would be to bring the 
state program into compliance with current federal abortion funding restrictions.^

Senator Arliss Sturgulewski
July 22. 1992
Page 3

^(-.continued)
In cases alleging incest or sexual abuse of a minor, will DHSS simply accept the pregnant woman's 
statement of the occurrence, or will DHSS somehow investigate or require corroboration of the age 
and identity of the alleged perpetrator?
7 AAC 47.290(8)(B) should be clarified on this point In its present form, it invites arbitrary action 
and leaves open the possibility of extreme invasion of privacy.
y  7 AAC 47.290(8) does not distinguish between previability and postviability abortions.

'Elective procedure* is also defined in the proposed regulations as
a procedure that is subject to the choice or decision of the patient or physician 
regarding medical services that are advantageous to the patient but not accessary to 

ttu», rfAath nr HiMhiHiw n f th* piacnt, gyd an elective abortion. (See
7 AAC 47.290(3).) (Underlined language is proposed as new language in the 
regulation. Bold face indicates emphasis added for the purposes of this memo.)

.As with 7 AAC 140(a) and 7 .AAC 47.290(8)(B), discussed in preceding footnotes, this proposed 
regulation needs clarifying.
It is obvious from the definition of ’therapeutic abortion* and ‘elective abortion* that GRM funding 
will be provided for an abortion that is "not necessary to prevent the death or disability of the 
patient.* Therefore, the definition of 'elective procedure* should be rewritten to be consistent with 
the definition of 'elective abortion.* One way to achieve consistency would be to move the new 
language currently proposed to be appended at the end of 7 AAC 47.290(3) to the hjy""*wg of that 
definition instead so that it would read as follows:

‘Elective procedure’ means fA) an elective abortion or fB) a procedure that is 
subject to the choice of the patient-but not necessary to prevent the death or 
disability of the patient.

%  Medicaid is a joint federal-state prograr The state cannot use Medicaid money for a purpose
prohibited by federal law or regulation.



Senator Arliss Stureuiewski
July 22, 1992
Page 5

who, with their indigent mothers, will be eligible for public medical and fmanrjni 
benefits.^
(21gflB5tften<?y 9f the proposed regulation? with legtfteflve. intent,
Given the content and the assumed effect^ of the proposed regulations, one 
aspect of our analysis is whether DliSS’s decision to distinguish among types of 
abortions, funding some and not others, is consistent with, legislative intent.
According to Alaska case law, the intention of the legislature must be determined 
from the words used in the '..acute being implemented by the agency, construed with 
reference to the purpose of the program of which the statute is a parL^ If an 
administrative regulation is consistent with a statute’s purposes and. reasonably 
necessary to carry them out, the Alaska Supreme Coun will not overturn it, provided 
it is reasonable and not arbitrary.^ Since a regulation is presumptively valid, the 
burden of proving the invalidity of a regulation is on the party challenging iti-^ 
Furthermore, since these proposed regulations involve policy-making and the 
particularized expertise and experience of administrative personnel, a court will be 
inclined to defer to the administrative decision expressed in the regulation, and will 
inquire only whether it has a reasonable basis.-^
In light of these standards that the coun has developed for its review of administra­
tive regulations, it is clear that the proposed changes to the Medicaid regulations 
would be upheld if challenged. It is much less clear whether the proposed changes
to the GRM regulations would be upheld.

I®  It is not clear exactly what percentage of abortions currently funded will be considered ’elective* 
(and unfunded) under the new regulations. However, the fiscal note is substantial, indicating that 
DHSS believes a significant percentage of abortions will no longer qualify for public funding and will 
not be covered by nonpublic funds either. An ‘educated guess,* based on the fiscal note, would be 
that 35 - 40 percent of abortions currently funded under Medicaid and GRM will no longer be funded 
under those programs nor by private means.
UJ For a discussion of the ’assumed effect* see the preceding three paragraphs of this memorandum.
m  State v. Citv of Anchorage. 513 P.2d 1104 (Alaska 1973).

Kalmakoff v. State. Commercial Fisheries Entrv Com'n. 693 P.2d 844 (Alaska 1985).
&  State v. Alveska Pipeline Service Co.. 723 P.2d 76 (Alaska 1986).

Hood v. State. 574 P,2d 811 (Alaska 1978). However, this deference may be more applicable to 
new regulations than to changes in old regulations.



Sec. 47.25.130. A M O U N T  A N D  TYPE  O F  ASSISTANCE, (a) The 
amount of assistance for a needy person shall be determined by the 
department with regard to the resources and needs, of the person and 
the conditions existing in each case. Where possible, assistance shall 
be sufficient to provide the applicant with reasonable subsistence 
according to standards of assistance established, by the* department. 
However, the amount of assistance for subsistence, needs, may not 
cxreeri $120 a person a calendar month. (Emphasis added.)

Sec. 47.25300. D E F IN IT IO N S . In AS 47.25.120 • 47.25.300
(1) "assistance" means financial assistance to or on behalf of a needy 

person, including subsistence (food, shelter, fuel, clothing, and utilities) and 
transportation, medical needs (including, bat not lim ited to, hospitalization, 
nursing, and convalescent care), burial, and other determined needs;

These statutes give broad discretion to DHSS. After a person is determ ined to be 
"eligible under regulations of the department," the amount of assistance must be 
"determined by the department" with regard to the "needs" of the person and "the 
conditions existing in each case." .Assistance must be reasonable "according to 
standards of assistance established by the department." W hile assistance is supposed 
to include "medical needs," the legislature has not defined that term except to say 
that it includes a m inimum of "hospitalization, nursing, and convalescent care." In 
essence, the proposed regulations are an exercise of DHSS’s authority to interpret 
the term "medical needs."

As  a general matter, w e  think that the G R M  statutes give very wide discretion to 
DHSS to interpret the term "medical needs." "Need" is an ambiguous term according 
to the dictionary, meaning both "necessary or required" and "useful or desired."-^ 

Considering the legislature’s limitation of general relief financia l assistance to S120 
a month, w e  doubt that a coun wouid have considered it unreasonable for DHSS to 
'limit general relief medical assistance to procedures necessary to prevent the death 
or disability of the patient when initially implementing the G R M  program. This 

would have restricted the medical aspect of the program to a very basic level of 

assistance like the legislature restricted the financial aspect of the program.

However, the proposed regulations are not the initial regulations to implement the 

G R M  program. Rather, the proposed regulations would change implementation of 

a program that is almost 40 yean old-^/ and that has probably covered all abor-

Senator Arliss Sturgmewski
July 22. 1992
Page 7

1 JJ Webster's New World Dictionary.
The general relief program was enacted by ch. 110. SLA 1953.
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providing for the coverage of abortion expenses the agency implicitly 
made a finding that there is a general need for that typo of medical 
treatment, that abortions are "medical needs" under the terms of 
the statute. It could be argued that before the regulations could be 
amended to exclude elective abortions, there would have to be a 
find ing that conditions w ithin Alaska had changed to such an extent 
that there is no longer a need for that type of medical treatment. 
W ithout such a finding, the change [in the regulations] m ight be 
considered an arbitrary agency action. It should a  so be noted that the 
legislature has not taken action to change the original agency determ i­
nation.

Such a finding would be most difficult to make in this case. Neither 
the Hyde Amendment nor the United States Supreme C oun  decision 
in  H a ir is  alter[s] "medical needs." Nor has any other event occurred 
in  the state which suggests a change in medical needs. Absent changed 
circumstances, we believe a coun m ight not permit the deletion of 
elective abortions from the list of medical needs covered by the 
Genera l Re iie f Medical Assistance p ro g ram .^

We agree w ith Attorney General Condon’s op in ion that changes in the G R M  
regulations without a change in either the underlying statute or in the medical 
circumstances of indigent women in the state would likely be viewed as unlawful 
arbitrary action by the agency. Such arbitrariness would be inconsistent w ith 
legislative intent. In addition, the regulations would be inconsistent with legislative 
intent if  they resulted in unconstitutional administration of the state’s medical 
assistance programs. This memo w ill now discuss the constitutional issues raised by 
the proposed regulations.

(4) Constitutionality of the proposed regulations - privacy.

G iven the content and the assumed e f fe c t ^  of the proposed regulations, it is clear 
that the privacy clause of the state’s co n s t itu t io n ^ could be the basis of a chal­
lenge to the constitutionality of the regu la t ions .^

Op. Ait*y Gen.. January 12. 1981, File No. J-66-413-81, at pages 5 - 6.
For a discussion of the 'assumed effect’ see footnotes 6 - 10 and accompanying text.

Article 1, sec 22, Consutuuon of the State of Alaska.

2&1 [t cannot reasonably be argued that a woman’s decision about whether to continue a pregnancy 
fails to involve a privacy right

(continued.-)



is a legitimate governmental goal, the court could point out that it is not a compelling 
interest until viability. And, since a compelling interest is needed to override a 
fundamental privacy right, the court could strike down the regulations with respect 
to abortions performed before viability.
We believe it is more likely that the Alaska Supreme Court will adopt the chal­
lengers’ view of reality and the applicable law rather than the defenders’ view. We 
doubt that the court will find the regulations to be neutral, in reality, on the issue of 
reproductive choice when it is faced with the fiscal note and the acknowledged 
antipathy of the Administration toward abortion, as exemplified in the Governor’s 
press release. More likely, the court will see a reality where an indigent woman has 
no real choice concerning her pregnancy if her eligibility for medical care is 
conditioned on the result desired by the state - childbirth.^ As to the applicable 
case law to form the legal underpinnings of its decision, the Alaska court need only 
point to the explicit (and stronger) privacy right granted under the state constitution 
and the lack of a compelling governmental interest to override that right before 
viability.
(S’) Constitutionality of the proposed regulations - equal protection.
T7 £ proposed regulations also implicate the equal protection clause of the state 
coLstitution^ because the regulations treat some indigent pregnant women 
differently from other indigent pregnant women. Otherwise eligible pregnant women 
who choc«*. childbirth will receive state assistance with medical procedures while 
some otherwise eligible pregnant women who choose abortion will not.
Whether the different treatment of pregnant women under the regulations is 
constitutional under the state’s equal protection clause will be determined by the 
following test: the court will assess the legitimacy of the state purpose purportedly 
furthered by the different treatment and the extent to which the relatior hip between 
the asserted purpose and the different treatment is fair and substantial; then the 
court will determine the nature and the extent of the infringement of individual rights 
allegedly caused by the disparate treatment.^ Depending on the importance of

Senator Arliss Sttirguiewsid
July 22. 1992
Page 12

coun will probably maka clear that its decision would be the same if the state were seeking 
to encourage population control by funding abortions and not childbirth. The constitutional question 
before the coun will not involve the weighing of the value of abortion as against childbirth, but 
instead will concern the protection of either procreative choice f~am discriminatory governmental
treatment. See. Doe v. Director of the Michigan Dent, of Social Services. 468 N.W.fd 862 (CLApp. 
Mich. 1991), appeal granted at 472 N.W.2d 638 (MI 1991).

Article I, sec. 1, Constitution of the State of Alaska.
&  Williams v. Zobcl. 619 P.2d 448 (Alaska 1980), reVd on other grounds. 457 U.S. 55 (1982).
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the ind iv idual interest involved, a greater or lesser burden w ill be placed on the state 
to show this fair and substantial re la t ion sh ip .^

In  light of this equal protection test, challengers of the regulations w ou ld  probably 
contend, first of ail, that the individual interest being affected by the disparate 
treatment is a fundamental interest, the right of reproductive-, c h o ic e ^  Secondly, 
given the importance of the ind iv idual right affected, the challengers w ou ld  probably 
contend that the state’s purpose in  treating the classes of pregnant wom en differently 
(based on. whether they choose childbirth or abortion) needs, to be n o t only legitimate 
but must approach being a compelling interest that is virtually unachievable by means 
that would have less impact on the affected right. The challengers would no doubt 
point out that the state’s interest in potential life is not compelling until viability, and 
argue that the effect of the regulations on reproductive choice before viability cannot 
be justified

Defenders of the regulations would probably counter that the regulations w ill result 
not in  disparate treatment, but in equal treatment Instead of funding some ''elective” 
procedures (i.e.. ''elective" abortions) under the G R M  program and not other elective 
procedures, as was the past practice, the state-, w ill be treating a ll "elective" 
procedures the same. Alternatively, the regulations’ defenders may argue that equal 
protection analysis should not apply because women who need a "therapeutic 
abortion" are not similarly situated to those who merely want an "elective abortion." 
Therefore, the regulations can validly treat them differently. Defenders would 
probably also contend that the right to reproductive choice rem a i n s  with the woman 
because she can seek an abortion without state funds. Therefore, according to 
potential defenders, since there is no fund a m ental right being affected, the 
government’s purpose in treating the women differently need only be legitimate, not 
compelling. And that legitimate right is the right to protea potential life.

As with the arguments be' .a  on the state constitution’s privacy clause, a state court's 
resolution of the differing arguments about equal protection w ill depend as much on 
the strength of the record before it and the court’s view of reality as on case law. 
The coun could uphold the G R M  regulations as validly treating "elective abortions" 
differently from "therapeutic abortions." Alternatively, the coun could strike down 
the G R M  regulations because they work in conjunction with the M ed ica id regulations 
to treat pregnant women differently based on whether they choose to exercist- their

^  Wilson v. Municipality of Anchorage. 669 P.2d 569 (Alaska 1983).
U J since the fundamental nature of the interest rests, at least in part, on the state constitution's 
privacy clause, the privacy right arguments described in the previous section of this memo and the 
equal protection arguments described in uiis section :^n. from some of the same reasoning. 
However, the legal analysis is a bit different, and either or both could be used by an Alaska coun to 
strike down me regulations, so this memo treats them separately.
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In our opinion, the issue of the regulations’ arbitrariness is a toss-up, but w e  think the 

Alaska Supreme Court is likely to be convinced that the regulations are not neutral 

with regard to privacy (in either their effect or purpose), do impermissibly treat the 

choice of childbearing differently from the choice of not bearing a child, and are not 

justified by a sufficient governmental interest with respect to previability abortions. 

Therefore, w e  think there is a substantial probability that the court will find the 

regulations to be unconstitutional with regard to previability abortions, but 

constitutional with regard to postviability abortions.^

T M L : g c

92-156.1mb <

J2/ we are not alone in our view that Alaska courts will probably take a different view than the 
federal courts have on the constitutionality of restricting pujlic fu ‘mg of abortions for indigent 
women. Opinions and memoranda from the Alaska Attorney General’s Office under three different 
Administrations over the last 14 years have consistently indicated that the Alaska Supreme Court is 
likely to share the view of the dissenters in the federal cases that have upheld restrictions on public 
funding of abortions. Sec Op. Att*y Gen., March 31,1978, Op. No. 15, pages 2 - 3; Op. Att*y Gen., 
Jan. 12, 1981, File No. J-66-413-81, pages 6 - 7; Op. Atty Gen., April 17, 1981, page 6; and 
Memorandum of Assistant Attorney General Elizabeth Shaw to Representative Mark Boyer, January 
19, 1990, page 1.

Moreover, state courts in at least six other states have refused to follow federal precedent in 
this area and have struck down various abortion funding restrictions under their state constitutions, 
citing state privacy clauses, state due process clauses, or state equal protection clauses. See. Moe v. 
Secretary of Administration and Finance. 417 N.E2d 387 (Mass. 1981); Cnmmittee to Defend 
Reproductive Rights v. Myers. 625 P.2d 779 (CA 1981); RJaht to Choose v. Byrne. 450 A2d 925 (NJ 
19821; Planned Parenthood Association v. Department of Human Resources of the State of Oregon. 
663 P.2d 1247 (Or. App. 1983), affirmed at 687 P.2d 785 (OR 1984); Doe v. Maher. 515 A2d 134 
(Conn. Super. 1986); and Hone v. Perales. 571 N.Y.S.2d 972 (Sup. 1991).

For a more complete discussion of these AG. opinions and other states' cases, refer to our 
memorandum to you dated July 7, 1991
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