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Senate B ill 339 and House B ill 515 relace to the management of

state land and resources and to certain remote parcel and homestead

entry land purchase contracts and patents. The b ill amends or
repeals provisions in AS 33 to simplify and clarify them, and to
provide greater efficiency in the management of state land and

resources.

Sections 1 through 7 of the b ill would amend AS 38.04.020 to delete

the land disposal bank for potential state land sales, recast the

land bank as a land disposal program, revise planning and

classification requirements, and make appropriation requests for

land disposals discretionary by the commissioner of the Department

o f Nacural Resources (DNR). Currently, existing AS 38.04.020
requires the land bank to have at le ast 500,000 acres classified
and available for disposal into private ownership. That statute
also requires an annual report on the status of the land bank and

mandates that the commissioner annually submit an appropriation

request to the legislature to administer surveys and disposals of
land. The land bank system is outdated because regional lar.d use

plans have now classified over 2,000,000 acres of state land for

disposal. Section 35 of the b ill repeals existing AS 33.04.020¢(c),



OF a)., and (k), the requirements of which have become
unnecessary due to the amount of land now classified for disposal.

Section 8 of the bill makes a conforming amendment to

AS 38.04.021(b)(1).

Sections 9 and 10 o f the b ill amend existing AS 33.04.030 and

AS 38.04.035 to sim plify the methods that DNR can wuse to design
state land disposals. Section 9 amends existing AS 38.04.030 by

authorizing DNR to develop additional disposal programs by

regulation. A. program established by regulation would have to
provide for competitive disposal at no less than fair market value,

but would not necessarily have to conform to existing programs in

AS 38.

Section 10 amends AS 38.04.035 by making a fair market value return

to the state mandatory, rather than discretionary, when state land
is conveyed to private parties, unless a conveyance for less than
fair market value is specifically authorized by statute or

regulation.

Section 11 of the b ill amends existing AS 38.05.035(b) (9) to allow

DNR to reconvey substitute land for state land that is subject to

a pending Native allotment application. This amendment is designed
to give DNR the ability to relocate N ative allotment claims from
state parks and recreation areas to less sensitive areas. E xisting

AS 38 .05.035 (b) (9) only allows the reconveyance of land wrongfully



conveyed by the federal government to the state, such as land
subject to Native use and occupancy predating state selection. The
amendment s intended to allow DNR to take advantage of a 1992
amendment to the Alaska N ative Claims Settlement Act (AMCSA) ,
43 U.Ss.C. 1617(c), w hich authorizes the relocation o f pending

N ative allotm ent claim s to substitute state land with the

commissioner of DNR's concurrence.

Sections 13 and 14 of the b ill delete from existing AS 33.05.055
and AS 38.05.057¢(a) the requirement that a purchaser appear in
person at a lottery or auction for state land. I'n Chambers v.
State, No. 3AN-88-4634 Cl (1989), that requirement was held to
violate the equal protection clause of the Constitution of .Alaska
because it discriminates between local and non-local residents.
Section 12 of the b ill amends existing AS 38.05.050 to remove the
requirement that the Ilottery or auction be held in a community near
the land to be disposed. Such a decision would, instead, be
discretionary. Section 35 o f the b ill repeals existing
AS 38.05.057 (g) and AS 38.05.057 (j), which are premised on the
e xisting requirements in AS 38.05.050, AS 38.05.055, and
LAS 38.05.057¢((a) that are being deleted. Section 32 of the b ill
amends A.S 38.09.010¢(g) to remove language related to personal
appearance at a lottery and local site for alottery.

I'n addition, sec. 14 of the b illdeletes a provision of

\AS 38.05.057 (a) that requires the commissioner of DNR to consult



with the municipal assessor before determining the purchase price
for state land located in that municipality. Because the appraisal
required by existing AS 38.05.840 gives the commissioner an
accurate valuation, the consultation requirement is unnecessary.
Section 15 of the b ill repeals and reenacts AS 38.05.069(e) (2).
E xisting AS 38.04.069(e) (2) defines "approximate vicinity," a term
th at is not used elsewhere in existing AS 38.05.0609, the
agricultural preference right statute. The b ill would replace
"approximate vicinity" with a definition of "adjacent,"” a term that

is used elsewhere in that statute.

Changes made by secs. 16 through 18 and sec. 35 o f the b ill

eliminate special procedures for leasing setnet and aquatic farming

sites contained in existing AS 38.05.082, 38.05.083, and 38.05 .855.

Sections 29 and 35 revise the public notice requirements of

existing AS 38.05.945 accordingly, by repealing AS 33.05.945 (a) (5)

and (6) and amending AS 38.05.945(d). Section 16 amends existing

AS 33.05.082(b), which requires DNR to award set net leases between

two or more competing applicants on the basis of a complex analysis

o f the "most gualified applicant.” This procedure is highly
dependent on DNR's ability to make factual determinations as to
each applicant's tenure in the fishery, present ability to wutilise
the location to its maximum potential, and "other factors relevant

to the equitable assignment of the disputed area." The amendment

would replace this procedure with the options of either a public



auction under AS 38.05.075(a) or, if only one application is

received and the value of the lease is $5,000 a year or less,
negotiated lease under AS 38.05.070(b) . In secs. 3 and 5, <ch. 27,
SLA 1991, the legislature amended AS 38.05.082(b), effective
January 1, 1997, regarding language that refers to DNR land use
plans. Section 34 of the attached b ill clarifies that the changes
in the b ill regarding new procedures for determining the
qgualifications of setnet lease applicants, contained in sec. Ib of
the b ill, do not affect the changes made to AS 38.05.082(b) by
secs. 3 and 5, ch. 27, SLA. 1991.

In sec. 18 of the bill, AS 38.05.083 is repealed and reenacted to
set out aquatic farm and hatchery site leasing procedures. In the
repeal and reenactment, many of the existing permit provisions in
AS 38.05.856 are moved to AS 38.05.083 as leasing provisions.

A.S 38 .05.856 is repealed by sec. 35 of the bill. Section 35 of the

b ill also repeals existing AS 38.05.855, w hich requires DNR to
identify and propose sites for acruatic farms and hatcheries, and
AS 38.05.946(b), w hich requires DNR to hold public hearings on
those proposed sites. The purpose of these changes is to bring the
leasing of setnet and aquatic farming sites into conformity with
the procedures governing other state land uses. Section 36 of che
b ill makes clear that the changes made to existing .AS 38.05.083 and
38.05.856 by secs. 18 and 34 of the b ill do not impair the le gal

rights of a person who holds a permit under those statutes.



Section 19 of the b ill repeals and reenacts AS 38.05.090 to make a

lessee of state land responsible for returning a former leasehold
to a marketable condition . The amendment would also provide for
the automatic vesting o f title in the state o f any personal
property, buildings, or fixtures that are not removed by the Ilessee
within a specified time. Under the existing statute, a lessee who
leaves buildings or personal property on state land when a lease
expires is not subject to any penalty and is not responsible for

the costs of restoring the property to a condition suitable for

subsequent leasing. The changes made by sec. 19 would address this

statutory deficiency.

Sections 20 and 21 of the b ill give the commissioner of DNR new
authority regarding the sale of state timber. A new stature,
AS 38.05.117, would permit the commissioner of DNR, after making a
best interests determination, to sell timber that w ill quickly lose
substantial economic value or perpetuate insect or disease
epidemics unless salvaged. Cases o f damage due to insects,
disease, or fire, or when the land is to be cleared of timber and
converted to some nonforect use, often fall outside of the normal
five-year sale schedule mandated by AS 38.05.113 and the
lim itations on sales set out in AS 38.05.115. This new section

providing for salvage sales would exempt those sales from the

lim itations of AS 38.05.113 and, in certain circumstances, from the
lim itations of AS 38.05.115. The amendment made by sec. 21 of the
b ill would permit the commissioner of DNR to negotiate timber sales



in certain areas if the commissioner finds that the specified

circumstances "woill exist" within tw o years, and adds, as a
circumstance: "that timber will lose substantial economic value due
to insects, disease, fire, or land use conversion."

Section 22 of the b ill amends existing AS 33.05.130(c) to remove
restrictions on DNR's ability to delay an o il and gas Jlease sale
for more than 90 days after the sale's scheduled date in the five -
year o il and gas leasing schedule submitted annually to the
legislature. Under the existing statute, an oil and gas lease sale
may be delayed only for a maximum of 90 days after the last day of
the calendar quarter fcr which the sale was scheduled. After that
time, the sale must be delayed until the sale has again appeared in
the annual five-year leasing schedules submitted to the legislature
for tw o calendar years. Although the purpose o f the 90-day
restriction was to prevent arbitrary delays in lease sales, that
has not been shown to be a problem. The Department of Natural
Resources has concerns that administrative appeals and court
challenges to lease sales might cause the 90-day lim it to be
exceeded. Also, DNR might wish to extend the comment period for a
lease sale beyond 90 days to facilitate unique needs of residents
in the area. For instance, the comment period might otherwise
occur during peak subsistence hunting or fishing seasons. The
amendment would delete the 90-dav restriction to accommodate
unavoidable delays, w hile s till allowing for timely scheduling of
lease sales. Timely scheduling of future sales is important in



encouraging development.

Section 23 of the b ill amends existing AS 38.05.185 (a) to eliminate
overly broad provisions allowing land to be closea to mining. The

existing statute allows DNR to determine which state land should be

closed to mining or mineral entry. The commissioner of DNR muse
first find that mining would be incompatible w ith significant
surface uses of the land. Although not defined in AS 38.05, the
term "mining" generally refers to the activities and operations
involved in extracting, processing, and marketing minerals.
"M ining" presupposes the existence of wvalid mining rights under
mining claims or leases. E xisting AS 38.05.185(a) is overly broad
because it allows land to be closed to mining without provision for
valid existing mining rights. The existing statute could be viewed
as effecting a "taking" of valid mining rights, since it authorises
a mineral closure without requiring an eminent domain action or
providing for compensation; it may therefore run afoul o f
AS 37.05.170 and art. 1 X, sec. 13, of the Alaska Constitution.
The amendment would provide that land may be <closed to location
under AS 38.05.185 - 38.05.275, which would prevent the acquisition
of new mining rights, thus avoiding these potential pitfalls.

Section 2-4 amends existing AS 38.05.190 (a) to clarify the

qualifications for mining claim ownership by aliens and foreign
corporations. Under the existing statute, an alien at least 18

years old from a country that grants "lik e privileges"” to United



States <citizens may acquire or hold exploration and mining rights.

A corporation in which more than 50 percent of the stock s owned

or controlled by aliens whose country does not grant reciprocal

rights to United States citizens may not acquire or hold

exploration and mining rights. However, determinations of which

" 'to United States citizens have

countries grant "like privileges
never been made or enforced in any consistent manner due to the
number and complexity of mining laws worldwide. The federal mining

laws, upon which Alaska laws were initially based, allow an alien

to form a domestic corporation that would be qualified to obtain

mining rights, without inquiry into "like privileges." The Alaska

laws governing the acquisition and holding of oil and gas rights

also do not inquire into "lik e privileges." Amending

AS 38.05.150¢(a) to delete these requirements would be consistent

with modern business practices, similar federal laws, and state
laws affeezing other types of mineral rights.

The b ill makes several changes regarding mining operations.
Section 15 of the b ill repeals AS 38.05.207 in its entirety. That
statute requires a production Ilicense for every mining operation.
This provision was added in 1982 in an e ffort to resolve issues
arising under sec. 6 (i) of the A-laska Statehood A ct. In Trustees
for Al a s v . State, 736 P.2d 324 (Alaska 1987), AS 38.05.207 was

held not to satisfy the Statehood Act provision and the existing

rent and royalty measures in AS 38.05.211 and AS 38.05.212

subsequently were enacted. The production license requirement in



AS 38.05.207 is thus outmoded and serves no public purpose at this

tim e .

Section 25 of the b ill would repeal and reenact AS 38.05.211 (d) to
simplify the adjustments to be made in the annual rental amounts
due on mining claims and leases. The existing statute requires the
rental amounts to be adjusted every 10 years based on changes in
the consumer price index for Anchorage. This statutory adjustment
would mcs" lik ely result in odd rental amounts that would make
calculating, accounting, and collection more difficult.
Additionally, adjusting rental amounts only ac 10-vear intervals
could rem it in large changes at one time. The repeal and

reenactment, would allow rent adjustments to be made whenever the

change in the consumer price index for all urban consumers in the

Anchorage area equals or exceeds $5, and would restrict the change

to multiples of $5. Both DNR and the mining claim or lease owners
would appear to be better served if changes can be made more often,
and in smaller increments than at cumulative 10-year intervals.
The amendment also more clearly identifies the consumer price index

on which thanges are to be based.

Section 21 o f the b ill amends AS 38.05.255 to provide a more
workable surface use authorization for mine millsite s . The
existing siatute requires a m illsite permit for m illsite s and
tailings isposal. M illsites and tailings disposal sites involve
large, 1. :.j-term structures such as mills , dams, and tailing

10



impoundments, often constructed or installed at considerable

expense. However, the term "permit" traditionally refers to an
authorizacion to use land for a lim ited purpose, w ith the
authorization revocable at the w ill of the grantor of the permit.
A permit does not accommodate the realistic needs o f a mining
project, w hich requires long-term surface occupancy and some
certainty of continuance if the authorization is maintained in good
standing. A prudent operator would obviously be reluctant to
invest the large amounts of capital and time necessary for a maijor
mining project if the millsite authorization could be revoked
without cruse at any time. The amendment substitutes "lease" for
"permit" in AS 38.Ci.255 and provides ether conforming changes
relating to that change of term. A lease provides for use of the
land for a definite period of time if the leasehold is m aintained
in good standing. A lease generally requires good cause and notice
for cancellation. The amendment also exempts m illsite leases from
the requirements of AS 38.05.070 - 38.05.105, which govern leases
not for the extraction o f naturall resources. Those statutes
require competitive bidding as the disposal method. A millsite
lease, h -mever, should not be competitively bid since there w ill
almost :hr..... ys be only one party, the mine operator, applying for a
particular tract for a millsite lease, and the characteristics o f
each mire probably woill not generate more than one o'- tw o
accepter--a m illsite tracts for disposal. Instead, the b ill
requirer la commissioner of DNR to adopt regulations establishing
appropri:.-.- procedures and annual rent amounts for m illsite leases.

11



Section 27 of the b ill amends existing AS 38.05.265 to eliminate

the failure to file a lease application within a prescribed period

of time as grounds for abandonment of a mining <claim. I'n areas
open to mining only under lease, a person who locates a mining
claim fir". must record the certificate of location with DNR under
AS 38.05.205¢(a). DNR then issues a public notice of the proposed
mining le_-.se and mails a lease application to the locator. The
locator o f the mining claim is required to return the lease
applicate n within 90 days after receipt o f it. Under existing
AS 3s.C. . 15, if a lease applicant fails to file the application
withir. '1 ays after receipt, the mining claims included within the
propos":' ase area are abandoned. The 90-day deadline for return
of the _-,je application appears to be for the purpose of issuing
a lease :i...ely after the required public notice, so that thenotice
is not 't ;-.le" when the lease s finally issued. However, if the
applicr.ti a is not timely file d, the notice period could be
repeats-;! 'ithowut the severe penalty o f loss of the mining
applies:.":!s leasehold property rights. Under this b ill, an
applies:.: .:ould s till be prohibited from mining the claims, except
for test.'.; j or sampling purposes, until a lease is issued and other
filin g ..uire.ments are met.

Section ... of the b ill amends AS 38.05.850 (a) to clarify that the
use of ./table permits is allowable to authorize certain wuses of

limited VI-._Ue.

12



Sections .1, 31, and 33 of the b ill amend existing AS 38.08.030,

38.08.C--1, ond AS 38.09.030, respectively, to increase fees for the
use o f hcr.esites and homesteads before patent, to defray DNR's
administrsaive costs. E xisting AS 38.08.030¢(b) sets a maximum $10
appiicf: i fee for the use o f a homesite. E xisting
AS 38. C. ...50(a) |Iim its the application fee for homesteads to $5 per
acre. Cl re minimal fees presently paid by permittees for the wuse
of stab"'. .nnd do not even cover DNR's administrative costs. This
propose- uld amend AS 38.03.030¢(b) by increasing the fee for new
homes!', .. applications to the maximum o f $25 set out in
AS 38.05. L(d) and would amend AS 38.08.040 (a) to establish a
$100 : fee to receive and hold a homesite permit before
patent. AS 38.09.030¢(a) would be amended to increase the
applic. fee for homesteads to $20 per acre if the land is not
classif-.. as agricultural. The fee increases would apply only to
new ap_ .... ..anions file d after the effective date o f this bill.
Section . of the b ill makes clear that the new requirement in
AS 30. vVv-..:-. - for payment of an annual rental fee for a homesite
entry in does not apply to a person who was issued a permit
under a. statute's existing guarantee that the $10 "application
fee is a..- sole rent chargeable on the permit for its duration."
I'n adci ... .n, secs. 30 and 31 make amendments to clarify that
homesiii e.nary permits are issued under lottery procedures in
AS 38.AI..57 (e) , (f), and (h) . Under DNR regulations, lottery
procedure, apply to issuance of the permits, but AS 38.05.057 and

13
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\re not clear regarding the applicable procedures.

Ilof the b ill would repeal existing AS 38.09.050¢(d) and

prohibit the sale of homesteads for five years after the

f patent and the subdivision of homesteads for either

years after patent, depending on whether the land was

under A.S 38.09.090. Section 38 o f the b ill would

DNR from including the conditions o f former

2 (d) (prohibiting sale or subdivision of the parcel for

after purchase) in a remote parcel purchase contract

the effective date of this b ill. This section also

«re DNR to amend a remote parcel or homestead purchase

patent issued before the effective dace of the b ill if

:f the contract or patent pays (1) the administrative

and (2) the difference between the land's

j amendment,

value before and after the conditions on the land are

.he latter requirement is proposed because the fair

.= of remote parcel land and homestead entry land sold by

.r.der existing law has been reduced by 50 percent to

the conditions in AS 38.05.078 and LAS 38.09.050.

the conditions under secs. 34 and 37 o f the b ill is

¢ increase revenue from state land sales and to allow

[owners greater use of the land.

j: the bill, and its immediate effective date (sec. 39

Allow for timely adoption of regulations needed to

14



to»

imple - ‘he changes made by the b ill. Section 40 of the b il
provi: ; an effective date of July 1, 1994 for the remainder o
the ;

In ad:' .0 the changes described above, numerous "housekeeping
amend:. re contained in many sections of the b ill.
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WALTER J. HICKEL
Juneau. Alaska 3SSII-CCCl

gdverncr

9071 J65-3SCO
State oe Alaska
OFACE CF THE GQVESNOA
JDNEAvV
February 25, 1994 N

The Honorable Hick Halford
President of the Senate
Alaska State Legislature
State Capitol

Juneau, AK 99801-1182

Dear Mr. President:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, | am transmitting a
bill making amendments to the Alaska Land Act, also referred to as Title 38.05. The
bill also makes other amendments to the same title.

The Alaska Land Act dictates how the Department of Natural Resources manages
state land. Since 1959, this set of statutes has been added to and amended so that it
now exceeds 180 pages in length. This past summer, | asked Commissioner Noah to
review the Alaska Land Act to recommend changes that would bring greater efficiency
to the management of state lands without sacrificing public involvement in land use
decisions. This legislation is the result of that effort.

This legislation will result in increased delivery of state government services to the
citizens of Alaska at no additional costs. It will streamline procedures for mining and
land actions, clarify definitions for agriculture, allow greater flexibility for managing our
forests, provide for exchange of native allotments located within state park units, and
make other changes necessary for cost effective and sound land management.

This legislation is not intended to be a comprehensive overhaul of the Alaska Land
Act, but rather the first step in a process that will continue to review the requirements
of law, the needs of Alaskans, and the cost effective operation of government. | look
forward to working with you to assure your prompt consideration and passage of this
bill.
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