




a r y l s '  FISCAL NOTE Bill Version: C S / ? ^  'S O ^ (V~\

STATE OF ALASKA 1  . B l (S) Publish Date:_________________
1994 L E G IS L A T IV E  S E S S IO N
levision Date:  15-Agr-94____________________ Dept Affected: Natural Resources_____________________

Title: 'An Act modifying administrative procedures_____BRU: Resource Development_________________
and decisions bv state agencies that relate to uses and dispositions...' Component: Oil & Gas Development_________________
Sponsor: Senate Resources Committee_______________ ______________________________________________
Requestor: Senator Pearce Component Serial No.  439____________

* 4 No. in

Expenditures/Revenues__________________________ •___________(Thousands o l Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FYOO
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GK ‘.NTS, CLAIMS
M’oCELLANEOUS

•

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES( ) 0.0 0.0 0.0 0.0 0.0 0.0

JND SOURCE___________________________________________ (Thousands ot Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY94) cost: $ None

POSITIONS__________
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

SEE ATTACHED.

Prepared by: U t Uim Eason. D irectorx^^c
Division: nii *  * - / /  1

proved by Commissioner:
/ g p  Harry A. Noah

Agency:

Oil & Gas

Natural Resources/1 /  /
^57

L L \

Phone : 
Date:

Date:

762-2547
15-Apr-94

15-Apr-94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
(S B 3 o s j( ls  b *v  s/94) For further distribution information call the Governor's Legislative Office Pago 1 of 2



A ttachm en t to  C S S B 'J08(F IN )am  
A pril 15, 1994

T h e  fiscal n o te  is revised to  reflec t the  effects o f  am endm ents since th e  las t fiscal n o te  w as 
p repared . A s a  resu lt o f  am endm en ts expanding the  adm inistra tive p ro cess  and  ex tend ing  
ti nelines fo r  po ten tia l appeals o f  b e s t in terest findings, cu rren t sale schedu les w ill have to  be 
revised to  assu re  tim e for com pliance  w ith  the  new  provisions. This w ill resu lt in  few er sales 
during  the next tw o  years, .a llow ing funds from  d e fe rre . sales to  be u sed  to  p ay  f o r  th e  increased  
co:;ts associa ted  w ith  rem aining sales. T o  balance delays o f  som e fu tu re  sales, how ever, 
C 3S B 308  shou ld  provide increased  defensibility o f  sales and disposals c o n d u c te d  u n d e r its 
p rovisions. In  addition, public  partic ipa tion  and accep tance  o f  th ese  d isposa ls  shou ld  increase.



SENATE FINANCE C0MMHTEE "EPORT

DATE: 2/23/94 FURTHER:

DATE TURNED INTO OFFICE: Q  - I 2 ' ‘T ' /

The Finance Committee considered SENATE BILL NO. 308

"An Act modifying administrative procedures and decisions by state agencies that relate to uses 
and dispositions of state land, property, and resources, and to the interests within them, and that 
relate to land, property, and resources, and to the interests within them, that are subject to the 
coastal management program; and providing for an effective date."

and recommends:
[^ re p la c e  with
or [ ] adopt previous CS
( ] attaches amendment(s)
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[ ] further referral to th e ___

[ J r f o  pass 
[ ] do not pass 
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[ ] individual recommendations
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Letter of Intent
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•

[ ] Appropriation No Fiscal Note
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1994 L E G IS L A T IV E  S E S S IO N
Revision Date:  7-Apr-94
Tills:

STATE O F ALASKA

FISCAL NOTE
B ILL NO. CSSB308(FIN)

‘An Act modifying administrative procedures
Dept Affected: Natural Resources 
BRU: Resource OeveloDment

and decisions by state agencies that relate to uses and dispositions...* Component: Oil & Gas
Sponsor Senate Resources Committee_______________  _______
Requestor Senate Resources Committee

Expenditures/Revenues

Component Serial No.

(Thousands of Dollars)

439

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL 34.2 35.2 36.2 37.3 38.4 <10.0
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 34.2 35.2 36.2 37.3 38.4 40.0

CAPITAL EXPENDfTURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 34.2 35.2 36.2 37.3 38.4 40.0
1005 GF/Program Receipts
1006 GF/MHTIA
Other
TOTAL 34.2 35.2 36.2 37.3 38.4 40.0

Estimate of any current year (FY94) cost: $ None

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a  separate page if necessary)

SEE ATTACHED.

*
Prepared by: M Jim Eason, Director / / Phone: 762-2547
Division: Oil & Gas z '  ̂ / I / Date: 7-Apr-94
Approved by Commissioner: L ... — \ ' y .

y fW ) Harry A. Noah T l  /  C \ Date: 7-Apr-94
Agency: C ^  Natural Resources/ / /

PREPARER TO RROVIDE^LL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
(SB308.XLS Rav 4/7/94) For further 'distribution information call the Governor's Legislative Office page i or 1



Analysis:

U nder Section  AS 38 .05 .945(b ) the departm ent is curren tly  required to  g ive  notice o f  a decision 
to  conduct ail oil and gas lease  sale by publication in new spapers o f  s ta tew id e  circulation and in 
new spapers o f  general c ircu lation  in the vicinity o f  the p roposed  action. T h is requirem ent has 
been m et by placing a legal no tice  in each new spaper one time. As am ended, this section w ould  
increase this requirem ent to  a t least once a w eek  fo r tw o  consecutive w  leks, doubling the cu rren t 
cost. In addition, the departm en t w ould be requ ired  to  place a display ad in the new spapers at 
least once a w eek  for tw o  consecutive weeks. Increased  costs per sale w ou ld  be:

Legal N otice  (1 additional) $2115
D isplay Ad (2) $1920

T O T A L  $4035

Also, am ended AS 38 .05 .945(b ) w ould require the  sam e nod 'ing  requ irem ents in new spapers fo r 
a  prelim inary w ritten finding. I t w ould also requ ire  the departm ent to  g ive notice o f  the 
prelim inary finding by public service announcem ents on the  electronic m edia and by notifying 
parties know n o r likely to  be affected by the final action. The prelim inary w ritten  finding 
notification costs for each oil and gas lease sale w ould  be:

Attachment to Fiscal Note for SB308
April 7, 1994

Printing o f  N o tice  $ 400
M ailout $ 800
Legal N o tice  (2) $4230
D isplay Ad (2) $1920

T O T A L  $7350

T here is no cost to issuing public service announcem ents on the electronic media.

T he to tal additional cost fo r each sale w ould be $11 ,385  ($4035 + $7350). I f  the division w ere  to  
continue to  conduct th ree  lease sales per year, additional costs for these requirem ents w ould  b -  
$34,155. It is anticipated th a t such costs will increase approxim ately th ree  percent per year.



(
F I S C A L  N O T E

Revision Drue:___________________________
Title:

Sponsor 
Requestor

STATE OF ALASKA

1 9 9 4  L E G I S L A T I V E  S E S S I O N

Bill Version:
BILL N< -------

(S) Publish

An Act Modifying Administrative
Department Affected: Environmental

Conservation
Procedures________________
Senate Resources Committee
Senate Resources Committee

BRU:
Component Water Quality Management

Environmental Quality

COMPONENT SERIAL NO. 645
Exoenditures/Levenues:
OPERATING EXPENDITURES FY 95 FY 96 FY 97 i FY '18 FY 99 FY00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS,CL AIMS
MISCELLANEOUS

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | 0.01 0.0 0.0l 0.01 0.0| 0.0|

CHANGE IN REVENUES ( ) | 0.0| 0.01 0.0 0.01 0.0 0.0

FUND SOURCE
1002 Federal Receipt*
1003 GF Match
1004 GF
1005 Gr/Program Receipt
1006 GF/MHTIA 
Other

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

E s t im a te  o t  a n y  c u r r e n t  y e a r  (FY94) c o s t ;  S

POSITIONS:
FULL-TIME 0.0 0.01 0.0 0.0 0.0 0.0
PART-TIME 0.0 o.ol 0.0 0.0 0.0 0.0
TEMPORARY 0.0 o.ol 0.0 0.0 0.0 0.0

Changes in C S S  A  ̂ ,5? (£gs ) 
have no fiscal impact. This 
fiscal note is appropriate.

date

Prepared by: Bob Poe. Director
Division: Information & Administrative

Approved by Commissioner_______ Am-wv A rt; y _
Agency: Department of Environmental Conservation Date: 2/14/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(REV 10/93) g:/asdir/fn94/sb308.xls Page 1 of 1



FISCAL NOTE
STATE OF ALASKA
1994 LEGISLATIVE SESSION
Revision Oate: Oept. Affected:
Title:Modifying ad m in is tra tiv e  procedures and a e c is io gflU;

:y S ta te  agencies th a t r e la te  to  uses of S ta te  ianricamp0nent; 
Sponsor Senate Resources Committee

J?;'« Ve/jion: S . £>.

(S) Publish Date: , 0 3 ' J=~\ ^

O ffice of the Governor 
O ffice of Management & Budget 
Governmen taI~CToor:‘a'fhatron

Requestor COMPONENT SERIAL NO. 00 18

Expenditures/Revenues (Thousands of QollarsI
| OPERATING EXPENDITURES FY 95 ■ FY 96 ! FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES 0 0 1 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
IRANIS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

j CAPITAL EXPENDITURES 0 0 0 0 0 0 1

CHANGE IN REVENUES ( ) o 0 0 0 0 0

FUND SOURCE (Thousands of Oollarsl
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0 1
1004 GF 0 0 0 0 0 0
1005 GFIProgram Receipts 0 0 0 0 0 0
1006 Gr/MHTIA 0 0 I 0 0 0 0
Other 0 I 0 I 0 0 0 0
TOTAL. 0 0 0 0 0 0

Estimate of any current year (FYS4) cost % 0

POSITIONS
FULL-TIME 0 I 11 1 0 1 0 0 0 1
PART-TIME 0 0 0 0 o ; 0
TEMPORARY 0 0 0 0 0 0

: ANALYSIS: (Attach a separate page if necessary)
Changes in C S S S  ]
have no fiscal impact. This 
fiscal note is appropriate.

____
date Comt (initial)

i________
prepared by: 
Division:

Paul C. Rusanowski, D irec to r 
Governmental C oordination

Phone: 465-3562

Approved by Commissioner 
Agency:

Oate: 2/14/94___________

Oate: ~ /  *7 ^
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

’ For further distribution information, call the Governor's Legislative Office

|R«* 10/93) 9<t«n».ilt/08R Page of



(
STATE OF ALASKA 
1994 LEGISLATIVE SESSION

Revision Dan*: _ _ ______________________________________ Dept. Affected: Fish and Game _
Tide: ‘An act roodifiving administrative croce-  BRU: Habitat «nd Restoration

dures related lo land disposal.* _________ Component: Hahiut ____ _
Sponsor: Senate Resources_________________________  ____________________
Requestor: Senate Resources_________________________ COMPONENT SERIAL NO. 486______

Expenditures/Revenues______      (Thousands of Pollan:)
OPERATING EXPENDITURES FY 9S FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL
c o n t r a c t u a l

SUPPLIES
EQUIPMENT
LAND & STRUCTURES
g r a n t s , CLAIMS r  ■ "  i
MISCELLANEOUS
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 1 0 1 0

CHANGE IN REVENUES ( 1 0 1 0 0 1 o 1 0 1 0

FUND SOURCE (Thousands of Dollars)
1C02 Federal Receipts
1003 GF Match I
1004 GF 1
1005 GF/Proeram Receipts
1006 GF/MKTIA
Other
TOTAL 0 0 0 0 0 0

FISCAL NOTE 0 _ £  ^
BILL NC Bill V e r s k n . : _ • •

Estimate of any current year (FY 94) cost: S _0

POSITIONS
FULL-TIME 1 0 0 0 0 ! 0 0
PART-TIME ; 0 0 0 0 0 0
TEMPORARY 1 0 0 0 0 J 0 0

ANALYSIS: (Attach a separate page if necessary)

Prepared By: 
Division:
Approved by Commissioner:/ 
Agency: Alaska i y

Frank Rue 
Habitat and Res

Phone: 465-3065
Date: 2/14/94

Date; 2/14/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES OF GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information, call the Governor's Legislative Office

„  . Page 1 o f -1
Changes in Q JS3& 3& 7 (fos ) 
have no fiscal impact. This 
fiscal note is appropriate.

F date Comte Aide (initial)



8-LS168SMJ.2 /  
Chenoweth 

4/8/94

A M E N D M E N T  / f i b ? * * /

OFFERED IN THE SENATE

TO: Draft CSSB 308( )

Page /, lines 3 0 -3 1 :

Delete "[AND THE DEPARTMENT’S RESPONSES TO THOSE COMMENTS]" 

Insert "and the department’s responses to those comments"

SENATE FINANCE 
COMMITTEE Sf\

Amendment Number: \L S  , /
Bill N u m b e r : ^ 0 2 Z 3 ^ :// ' 1 a  
S p o n so r._ ^L _ _ _ <p ^ : I 5 2
Logged In By: _

-1-

<rj



8-LS168SMJ.1 ✓ 
ChcnoweLh 

4/8/94

A M E N D M E N T
<ZT— ^

Page 5, line 11:
D e le te  "21 d ay s '1 
Insert "90  days"

OFFERED IN THE SENATE

TO: Draft CSSB 308( )

SENATE FINANCE

Logged In By:

-l-



8-LS16S9MJ.3
Chenoweih

A M E N D  M E N T

SENATF PiWAwrP

OFFERED- rN THE SENATE Amendment Number: VJ 
Bill Number: X  3 0

COMMITTEE / *
mnnt A1i irt^Krtr* 1

TO: Draft CSSB 308( )
Sponsor Date:
Logged in Bv: f j k r t y " *

Page S, line 23, through page 9, line 5: 

Delete all material and insert:

"(i) A person who is eligible to file a request for reconsideration under this

written Finding, request reconsideration of the decision by the commissioner. A 

person is eligible to file a request for reconsideration if the person

(1) meaningfully participated in the process set out in this chapter for 

receipt of public comment by

(A) submitting written comment during the period for receipt 

of public comment;

(B) presenting oral testimony at a public hearing, if a public 

hearing was held; or

(C) adopting as the person’s own testimony concerns that were 

expressed by another, either by submitting a written statement to that effect 

during the period for receipt of public comment or by so declaring during a 

public hearing; and

2) is affected by the final written finding.

(j) A re mest for reconsideration submitted under (i) of this section must 

specify the written finding complained of and the specific basis upon which it is 

challenged. The commissioner shall giant or deny the request within 30 days after 

issuance of the final written finding. Failure of the commissioner to act on the 

request for reconsideration within this period is a denial of the request for 

reconsideration and a final administrative decision for purposes of appeal to the 

superior court."

subsection and who is aggrieved by the final written finding of the director entered 

under (e)(^) or (i» of this section may, within 20 days after the issuance of the final

-1-



Reletter the fo llow ing subsections accordingly.

3-LS 16S9MJ.3

Page 9, line 17:

Delete "(k) y
Insen "(1)"

-2-



4/11/94

A M E N D M E X T

Page 4, following line 17:

Insen a new paragraph to read:

"(2) the director shall discuss in the written finding prepared and 

issued under this subsection the reasons that each of the following was not 

material to the director’s determination that the interests of the state will be best 

served:

(A) facts pertaining to the land, resources, or property, or 

an interest in them other than those that the director finds material under 

fll(BVii) of this subsection: and

(B) issues based on the statutes and regulations referred to 

in (TWBW) of this subsection and on the facts described in flKBltii) of this 

subsection:1’

Page 4, line 18: .

Delete "jf2T 

Insen ''(3)"

Page 4, line 20:

Delete 'T3T 

Insen "14V'

OFFERED- IN THE SENATE

TO: Draft C3SB 308( )

Page 4, line 26:

Delete "141" /

Insen "(5)"

SENATE FINANCE-. 
COMMITTEE /n ) 

Amendment Numfraf: .
Bill Number: oO  €  f  /
Sponsor. . D a te :^ //y rV
Logged In By: .

-1-



8-LS1689ML5

Page 5, line 19:

Delete "fSV' /
In :en  "(6)"

Page 5, line 22:

Delete "under f4V' '

Insert "under 15V

Page 8, line 25:

Delete "under (e)(4) or (5)" i /-

Insen "under (e)(5) or (6)"

Page 9, line 9:

Delete "under (e)(4) or (5)" i/'
Insert "under (e)(5) or (6)"

Page 9, line 31:

Delete "AS 38.05.Q35fe)(4)('AV 

Insen "AS 38.05.Q35fe)(5VA)" ^

Page 10, line 3:

Deiete "AS 38.05.035fe)(4¥BV'

Insen "AS 38.05.0

Page 10, line 8:

Delete "AS 38.05.035fel(5V /

Insert "AS 38.05.Q35fe)«n"

-2-



A M E N  D M E i V T

S-LS1689SU.6
Chenoweth

4/11/94

Page 2, line 1, after "determination": 

Insert "under AS 38.05"

OFFERED- IN THE SENATE

TO: Draft CSSB 308( )

/

SENATE FINANCE 
COMMITTEE /£ )  

Amendment Number y  
Bill Number 5 c  j  .
Sponsor   oaXv.'tj/n n  </
Logged In By:

•1-



A M E N D M E N T

OFFERED- IN THE SENATE

TO: Draft CSSB 308( )

Page 2, line 19, after "scope": v
Insen "of review"

8-LS168SMT.7 X
ChenoweLh 

4/11/94

sen ate  finance
COMMITTEE 

Amendment 
Bill Number:
Sponsor.
Logged in By:



A M E N D M E N T

Ccrz.
S-LS168SMJ.8 '  

Chenoweth 
4/11/94

</.-

s /  - / 2 .  - ? 4

OFFERED- IN TOE SENATE

TO: Draft CSSB 308( )

Page 3, line 4, after "environmental": 

Delete "or"

Insen

After "sociological"

Insert ", or economic"

V

SENATE FINANCE 
COMMITTEE 

Amendment Nuggpr> 
Bill Number 
Sponsor.
Logged In By

-1-



A M E N D M E N :■—   — -

8-LS1689MJ.9 ^  
Chenoweth 

4/11/94 /6&

OFFERED- IN THE SENATE

TO: Draft CSSB 308( )

Page 3, line 4, after "intended":

Insen "to anificially divide or segment a proposed development project to avoid 

thorough review of the project or"

/

SENATE FINANCE 
COMMITTEE 

Amendment Numi 
Bill Number:
Sponsor.   Date:
Logged In By:



8-LS1689MJ.11
Chenoweth

4/11/94

A M E N D  M E N T

SENATE FINANCE
OFFERED-IN THE SENATE COMMITTEE '

TO: Draft CSSB 308( )
1 ( 3 )

Amendment -  X?/  /  J
Bill Number:__
Snonsor:________ D a t e : _ ' ------------Sponsor:________ __

Page 6, line 16, after "finding": Logged In By.

Insen "i

(6) in

(A) a preliminary written finding, a sum m ary of agency 

and public comments, if any, obtained as a result of contacts with other 

agencies concerning a proposed disposal or as a result of informal efforts 

undertaken bv the department to solicit public response to a proposed 

disposal, and the departm ent’s preliminary responses to those comments: 

and 1
(B) in the final written finding, a sum m ary of agency and 

public comments received and the departm ent’s responses to those 

com m ents'

Page 7, line 29, after "(2)":

Delete "in a final written finding, a summary of agency and public comments 

received [AND THE DEPARTMENT’S RESPONSES TO THOSE COMMENTS];

131”

Page 8, line 8, after "subsection;":

Insen "[A SUMMARY OF AGENCY AND PUBLIC COMMENTS RECEIVED AND ^  

THE DEPARTMENT’S RESPONSES TO THOSE COMMENTS;]"

Page 8, line 9:

Delete "141 [(3)|” 

Insert "(3)"

-1-



8-L3l689\U.12 
Chenoweth 

4/11/94

OFFERED' IN THE SENATE

TO: Draft CSSB 308( )

Page 12, line 27, after "phase": V
Insert

(3) shall, when the consistency review is limited under (1) of this 

subsection, prepare and issue a written statement describing the reasons for its 

decision to make the consistency determination for the use or activity in phases"

A M E N D M E N T

SENATE FINANCE ^
COMMITTEE / W  

Amendment N u m be r:_W l—
Bill Number:— j i )  W  * j f TjM V
S p o n s o r _ Z _ l D ^ W f y
Logged In By: _— ------- -



Official Business

Alaska State Senate
S enate  F inance  C o m m ittee

Mail S iop  3100 
Siaie Capitol 

Juneau . A laska 9 9 8 0M I8 2

TO :

FROM:

DATE:

RE :

All Legislative Information Offices

Billy Miles, Junior Staffer 
Senate Finance Committee ^

April 7, 1994 
7:00 p.m.

Errata for SB 308, Administrative Action Regarding 
Land/Resources/Property

ERRATA

P ro p o s e d  C S  fo r  S e n a te  B ill N o . 308( )

Page 7, lines 29, 30 and 31 should read as follows:"

(2) in a final w ritten finding, a sum m ary of agency and public 
com m ents received and  the departm ent's  responses to those 
com m ents.

N o deletion was intended.

N O T I C E

P l e a s e  a t t a c h  t o  p a g e  7  o f  C S S B  3 0 8 ,  

V e r s i o n  U



8-LSI 6.5 S'U 
Chcnow^ih 

4/7,94

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATE RESOURCES COMMITTEE *

A BILL

FOR AN ACT ENTITLED 

"An Act modifying administrative procedures and decisions by state agencies that 

relate to uses and dispositions of state land, property, and resources, and to the 

interests within them; and modifying administrative procedures and decisions by 

state agencies that relate to uses and activities involving land, property, and 

resources, and to the interests with: 1 them, that are subject to the coastal 

management program when the ur* or activity is to be authorized or developed 

in phases; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. LEGISLATIVE FINDINGS. The legislature finds that

(1 ) in order fo r the state to make a disposal o f  state la rd  o r o f  an interest in 
state land, the legislature has previously determ ined that it is the responsib ility o f  the director 
o f  the division o f  lands in the Department o f  Natural Resources to make a written 
determ ination that the interests o f  the state w ill be best served;
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(2) each determination that the interests of the state v.'ill be best served is a 

policy decision involving facts unique to each proposed disposal, and complex issues the 

analysis and resolution of which are most appropriately left to the expertise o f the agency 

making the determination:

(3) it is the intent of the legislature to confirm that the determination of when 

and undei what circumstances a disposal is in the state’s best interest is vested in the 

discretion of the director of the division of lands, subject to the consent of the commissioner 

of natural resources and the policy guidance provided by this Act;

(4) the scope of the review undertaken by the director of the division of lands 

in support of a proposed disposal is to be established in the director’s written finding made 

under the provisions of this Act, and is to be based upon the known information or 

information that is made known to the director during the administrative review;

(5) in delegating this discretion, it is not the intent of the legislature to limit 

public comment or the public’s opportunity to participate in the administrative review that 

takes place before the determination by the director of the division of lands that a disposal is 

in the state’s best interest;

(6) it is the legislature's intent to ensure that the public participates in a timely 

and meaningful manner in the development of the administrative record that will be used by 

the director of the division of lands to define the scope of the written finding;

(7) analyses comparable to those generally required by 42 U.S.C. 4321 - 4370a 

(National Environmental Policy Act of 1969, as amended) for the preparation of an 

environmental impact statement under 42 U.S.C. 4332(2)(C) are not necessary for support of 

best interest findings issued under AS 38.05 or conclusive coastal zone consistency 

determinations issued under AS 46.40;

(8) speculation concerning future development activities that will be subject 

to independent permitting requirements is not necessary at the time a decision is made to 

dispose of state land or an interest in state land;

(9) this Act is not intended to allow the director of the division of lands to 

limit the scope of an administrative review so as to omit issues or disregard concerns that 

otherwise must be addressed under the provisions of applicable statutes and regulations;

(10) conducting phased coastal zone consistency determinations is appropriate

CSSB 308( ) •2-
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in those instances where there is insufficient information to determine the consistency of a 

proposed development project from planning to completion; and

(11) consideration of a disposal as a phase of a development project is not 

intended to avoid consideration of potential future environmental or sociological effects, but 

rather is intended to allow for consideration of those issues when sufficient data are available 

upon which to make reasoned decisions.

* Sec. 2. AS 38.05.035(e) is amended to read:

(e) Upon a written findi ig that the interests of the state will be best served, 

the director may, with the consent of the commissioner, approve contracts for the sale, 

lease, or other disposal of available land, resources, property^ or interests in them, and, 

in addition to the conditions and limitations imposed by law, may impose additional 

conditions or limitations in the contracts as the director determines, with the consentm
of the commissioner, will best serve the interests of the state. The preparation and 

issuance of the written finding bv the director is subject to the following:

(I) with the consent of the commissioner and subject to the 

director’s discretion, for a specific proposed disposal of available land, resources, 

or property, or of an interes.. in them, the director, in the written finding.

(A) shail establish the scope of the administrative review on 

which the d irector’s determination is based, and the scope of the written 

finding supporting that determination: the scope of the review and finding 

mav address onlv reasonably foreseeable, significant effects of the uses 

proposed to be authorized bv the disposal;

(B) mav limit the scope of an administrative review and 

finding for a proposed disposal to

(i) applicable statutes and regulations;

(ii) the facts pertaining to the land, resources, or 

property, or interest in them, that the director finds are material to 

the determ ination and that are known to the director or knowledge 

of which is made available to the director during the administrative 

review; and

(iii) issues that, based on the statutes and regulations

.3- CSSB 3081 ) j
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referred to in ii) of this subparagraph, on the facts as described in 

(ii) of this subparagraph, and on the nature of the uses sought to be 

authorized, the director finds are material to the determination of 

whether the proposed disposal will best serve the interests of the 

state: and

(C) mav. if the project for which the proposed disposal is 

sought is a multi phased development, limit the scope of an adm inistrative 

review and finding for the proposed disposal to the applicable statutes and 

regulations, facts, and issues identified in (B)(i) • (iii) of this paragraph 

that pertain solely to a discrete phase of the project when

(i) the only uses to be authorized bv the proposed 

disposal are part of that discrete phase:

(ii) the departm ent's approval is required before the 

next phase of the project mav proceed; and

(iii) the departm ent conditions its approval to ensure 

that any additional uses or activities proposed for that or any later 

phase of the project will serve the best interests of the state:

(2) a [A] written finding for an oil and gas lease sale under 

AS 38.05.180 is subject to (g) of this section^

(3) a [. A] contract for the sale, lease, or other disposal of available 

land or an interest in land is not legally binding on the state until the commissioner 

approves the contract but if the appraised value is not greater than 550,000 in the case 

of the sale of land or an interest in land, or $5,000 in the case of the annual rental of 

land or interest in land, the director may execute the contract without the approval of 

the commissioner!

(4) public notice requirements relating to the sale, lease, or other 

disposal of available land or an interest in land for oil and gas proposed to be 

scheduled in the five-vear oil and gas leasing jrogram  under AS 38.05.180(b), are 

as follows:

(A) before a public hearing, if held, or in anv case not less 

than 180 davs before the sale, lease, or other disposal of available land or

CSSB J08< ) *4*
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I

1 an interest in land, the director shall make available to the public a

preliminary written finding that states the scope of the review established

3 under (IX A) of this subsection and includes the applicable statutes and

4 regulations, the material facts and issues in accordance with (1)(B) of this

5 subsection, and information reauired bv (g) of this section, upon which the

6 determination that the sale, lease, or other disposal will serve ,»ie best

7 interests of the state will be based: the director shall provide opportunity

8 for public comment on the preliminary written finding for a period of not

9 less than 60 davs:

10 (B) after the public comment period for the preliminary

11
vo

written finding and not less than. 21 davs before the sale, lease, or other

12 disposal of available land or an interest in land for oil and gas, the director

13 shall make available to the public a final written finding that states the

14 scope of the review established under (1)(A) of this subsection and includes

15 the applicable statutes and regulations, the material facts and issues in

16 accordance with (e)(1) of this subsection, and information reauired bv (g)

17 of this section, uoon which the determination that the sale, lease, or other

18 disposal will serve the best interests of the state is baset ;

19 (5) before f. BEFORE! a public hearing, if held, or in any case not

20 [NO] less than 21 days before the sale, lease, or other disposal of available land.

21 pmperrv. resources, or interests in them other than a sale, lease, or other disposal

of available land or an interest in land for oil and gas under (4) of this subsection.

23 rhe director shall make available to the public a written finding that, in accordance

24 with (1) of this subsection, sets out the material facts and applicable statutes and

25 regulations and anv other information reauired bv statute or regulation to be

26 considered [LAW! upon which the determination that the sale, lease, or other disposal

27 will hest serve the interests of the state was based: however, a [. A] wntten finding

28 is not required before the approval of

29 (A) [(I)] a contract for a negotiated sale authorized under

30 AS 38.05.115;

31 (B) [(2)] a lease of land for a shore fishery site under

-5- CSSB 308( )
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AS 38.05.082;

(O  [(3)J a permit or other authorization revocable by the

commissioner;

(D) [(4)] a mineral claim located under AS 38.05.195;

(E) ((5)] a mineral lease issued under AS 38.05.205;

(F) [(6)] a production license issued under AS 38.05.207;

(G) [(7)] an exempt oil and gas sale under AS 38.05.180(d) of 

acreage offered in a sale that was held within the previous five years if the sale 

was subject to a written best interest finding, unless the commissioner 

determines that new information has become available that justifies a revision 

of the best interest finding; or

(H) [(8)] a lease sale under AS 38.05.180(w) of acreage offered 

in a sale that was held within the previous five years if the sale was subject to 

a best interest finding, unless the commissioner determines that new 

information has become available that justifies a revision of the best iterest 

finding.

* Sec. 3. AS 38.05.035(g) is amended to read:

(g) Notwithstanding (e)(1)(A) and (B) of this section, when [WHEN] the 

director prepares a written finding required under (e) of this section for an oil and gas 

lease sale scheduled under AS 38.05.180, the director shall consider and discuss

(I) in a final written [THE] finding [(1)] facts that are known to the 

director at the time of preparation of the finding and that are

(A) material to [THE FOLLOWING MATTERS OR TO] issues 

that were raised during the period allowed for receipt of public com m ent 

whether or not material to a m atter set out in (B) of this paragraph, and 

within the scope of the administrative review established bv the director 

under (e)(1) of this section: or

(B) material to the following m atters:

i l l  [; (A)] property descriptions and locations;

(ii) [(B)] the petroleum potential of the sale area, in

general terms;

CSSB 308( ) •6*
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□

(iii) [(C)] fish and wildlife species and their habitats in

the area;

(iv) [(D)] the current and projected uses in the area, 

including uses and value of fish and wildlife;

(v) [(E)J the governmental powers to regulate oil and 

gas exploradon, development, production, and transportation;

(vi) [(F)] the reasonably foreseeable cumulative effects 

of oil and gas exploration, development, production, and transportation 

on the sale area, including effects on subsistence uses, fish and wildlife 

habitat and populations and their uses, and historic and cultural 

resources;

(vii) [(G)] lease stipulations and mitigation measures, 

including any measures to prevent and mitigate releases of oil and 

hazardous substances, to be included in the leases, and a discussion of 

the protections offered by these measures;

(viii) [(H)] the method or methods most likely to be 

used to transport oil or gas from the lease sale area, and the advantages, 

disadvantages, and relative risks of each;

(ix) [(I)] the reasonably foreseeable fiscal effects of the 

lease sale and the subsequent activity on the state and affected 

municipalities and communities, including the explicit and implicit 

subsidies associated with the lease sale, if any;

(x) [(J)] the reasonably foreseeable effects of oil and gas 

exploration, development, production, and transportation on 

municipalities and communities within or adjacent to the lease sale area; 

and

(xi) [(K)] the bidding method or methods adopted by the 

commissioner under AS 38.05.180;

(2) in a final written finding, a summary of agency and public 

comments received (AND THE DEPARTMENT’S RESPONSES TO THOSE 

COMMENTS];

•7*
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(3) in a preliminary written finding, facts that are known to the 

director at the time of preparation of the finding and that are

(A) material to issues that the departm ent identifies, whether 

or not material to a m atter set out in fB) of Liis paragraph, and within the 

scope of the administrative review established bv the director under (e)(1) 

of this section; or

(B) material to a m atter described in (1HB) of this 

subsection; and

(4/1(3)1 the basis for the director’s preliminary or final finding, as/
applicable, [DETERMINATION] that, on balance, leasing the area would be in the 

state’s best interest.

* Sec. 4. AS 38.05.035 is amended by adding new subsections to read:

(h) In preparing a written finding under (e)(1) of this section, the director may 

not be required to speculate about possible future effects subject to future permitting 

that cannot reasonably be determined until the project or proposed use for which a 

written best interest finding is required is more specifically defined, including 

speculation about

(1) effects that are remote in time or place;

(2) the exact location and size of an ultimate use and related facilities;

(3) the economic feasibility of ultimate development; and

(4) future environmental or other laws that may apply at the time of 

any future development.

(i) A persorf who is eligible to file a request for reconsideration under this 

subsection and who/is aggrieved by the final written finding of the director entered 

under (e)(4) or (5) 3f this section may, within 20 days after the issuance of the final 

written finding, request reconsideration of the decision by the commissioner. A person 

is eligible to file a jrequest for reconsideration if the person meaningfully participated

in the process set out in this chapter for receipt of public comment by submitting

written comment during the period for receipt of public comment and if the person is 

affected by the final written finding. A request for reconsideration submined under 

this subsection mujst specify the written finding complained of and the specific basis

CSSB 308( ) •8.
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upon which iff is challenged. The commissioner shall grant or deny the request within i 

30 days after/issuance of the final written finding. Failure of the commissioner to act 

on the request for reconsideration within this period is a denial of the request for 

reconsideration and a final administrative decision for purposes of appeal to the 

superior coup.

(jf- If a request for reconsideration is granted, the commissioner may order the 

director to issue a new final written finding after reconsideration as may be required 

under the circumstances.

(j£) A person may appeal a final written finding issued under (e)(4) or (.5) of 

this section to the superior coun, but only if the person was eligible to request, and did 

request, reconsideration of that finding under (i) of this section. The person shall 

initiate the appeal within 30 days from the date that the decision on reconsideration 

is mailed or otherwise distributed, or the date the request for reconsideration is 

considered denied by the commissioner’s failure to act on the request, whichever is 

earlier. The points on appeal are limited to those presented to the commissioner in the 

person's request for reconsideration.

($ "  For purposes of appeal under (k) of this section, the burden is upon the 

party seeking review to establish the invalidity of the finding.

* Sec. 5. AS 38.05.075(h) is amended to read:

(h) A person aggrieved by a decision of the commissioner under this section 

may appeal to the commissioner within five days of the prequalification decision. The 

decision of the commissioner under this subsection [OR UNDER AS 38.05.035(e)] 

may be appealed to the superior coun.

* Sec. 6. AS 38.05.945(a) is amended to read:

(a) This section establishes the requirements for notice given by the department 

for the following actions:

(1) classification or reclassification of state land under AS 38.05.300 

and the closing of land to mineral leasing or entry under AS 38.05.185;

(2) zoning of land under applicable lav/;

(3) issuance of a

(A) preliminary written finding under AS 38.05.035(e)(4)(A)

-9-
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regarding the sale, lease, or disposal of an interest in state land or 

resources for oil and gas subject to AS 38.05.180(b):

(B) final written finding under AS 38.05.035(e)(4)(B) 

regarding the sale, lease, or disposal of an interest in state land or 

resources for oil and gas subject to AS 38.05.180(b):

(C) written finding for [A DECISION UNDER 

AS 38.05.035(e) REGARDING] the sale, lease, or disposal of an interest in 

state land or resources under AS 38.05.035(e)(5):

(4) a competitive disposal of an interest in state land or resources after 

final decision under AS 38.05.035(e);

(5) a public hearing under AS 38.05.856(b);

(6) a preliminary finding under AS 38.05.035(e) and 38.05.855(c) 

concerning sites for aquatic farms and related hatcheries.

* Sec. 7. AS 38.05.945(b) is amended to read:

(b) When notice is required to be given under this section.

(1) the notice must contain sufficient information in commonly 

understood terms to inform the public of the nature of the action and the 

opportunity of the public to comment on it;

(2) if the notice is of a preliminary written finding described in

(a)(3)(A) of this section, the departm ent shall give notice at the beginning of the 

public comment period for the preliminary written finding, notifying the public 

of the right to submit comments; the departm ent shall give notice bv

(A) publication of a legal notice in newspapers of statewide 

circulation and in newspapers of general circulation in the vicinity of the 

proposed action at least once a week for two consecutive weeks;

(B) publication of a notice in display advertising form in the 

newspapers described in (A) of this paragraph at least once a week for two 

consecutive weeks;

(C) public service announcements on the electronic media 

serving the area to be affected bv the proposed action: and

(D) one or more of the following methods:

CSSB 308( ) • 10*
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(i) posting in a conspicuous location in the vicinity of

the action:

(ii) notification of parties known or likelv to be

affected bv the action; or

(iii) another method calculated to reach affected

parties;

(3) if the notice is of an action [NOTICE OF ONE OR MORE 

ACTIONS] described in (a) of this section, other than notice of an action under

(a)(3)(A) of this section, the department shall give notice [SHALL BE GIVEN] at 

least 30 days before the action by publication in newspapers of statewide circulation 

and in newspapers of general circulation in the vicinity of the proposed action and one 

or more of the following methods:

(A) [(1)] publication through public service announcements on 

the electronic media serving the area affected by the action;

(B) [(2)] posting in a conspicuous location in the vicinity of the

action;

(C) [(3)] notification of parties known or likely to be affected 

by the action; or

(D) [(4)] another method calculated to reach affected persons 

[. A NOTICE SHALL CONTAIN SUFFICIENT INFORMATION IN 

COMMONLY UNDERSTOOD TERMS TO INFORM THE PUBLIC OF THE 

NATURE OF THE ACTION AND THE OPPORTUNITY OF THE PUBLIC 

TO COMMENT ON THE ACTION].

* Sec. 8. AS 46.40 is amended by adding a new section to read:

Sec. 46.40.094. CONSISTENCY DETERMINATIONS FOR PHASED USES 

AND ACTIVITIES, (a) The provisions of this section apply to a use or activity for 

which a consistency detenmr.ujon is required if

(1) at the time the proposed use or activity is initiated, there is 

insufficient information to evaluate and render a consistency determination for the 

entirety of the proposed use or activity;

(2) the proposed use or activity is capable of proceeding in discrete

■U . CSSB 308( )
i v y  ' I r - i e r ' .  i n s  a [D E LE TE D  TEXT BRACKETED1



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

phases based upon developing information obtained in the course of a phase; and

(3) each subsequent phase of the proposed use or activity is subject to i

discretion to implement alternative decisions based upon the developing information.

(b) When a use or activity is authorized or developed in discrete phases and 

each phase will require decisions relating to a permit, lease, or authorization for that 

particular phase, the agency responsible for the consistency determination for the 

particular phase

(1) may, in its discretion, limit the consistency review to that particular 

phase if, but only if,

(A) the agency or another state agency must carry out a 

subsequent consistency review and make a consistency determination before a 

later phase may proceed; and

(B) the agency responsible conditions its consistency 

determination for that phase on a requirement that a use or activity authorized 

in a subsequent phase be consistent with the Alaska coastal management 

program; and

(2) shall, when the consistency review is limited under (1) of this

subsection, conduct the consistency review for the particular phase and make the

consistency determination based on

(A) applicable statutes and regulations;

(B) the facts pertaining to a use or activity proposed for that

phase that are

(i) known to the state agency responsible or made a pan

of the record during the consistency review; and

(ii) material to the consistency determination; and

(C) the reasonably foreseeable, significant effects of the use or 

activity proposed for that phase.

(c) In this section,

(1) "agency responsible for the consistency determination" means

(A) the office of management and budget, for a consistency 

determination required to be made under AS 44.19.145(a)(l 1); and

CSSB 308( ) -12-
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(B) the commissioner of the resource agency that coordinates 

a consistency review for a proposed use or activity, or for a proposed phase of 

a use or activity, when required by this chapter for which a permit, lease, or 

authorization is required to be approved or issued only by that resource agency;

(2) "resource agency" has the meaning given in AS 44.19.152.

* Sec. 9. This Act takes effect immediately under AS 01.10.070(c).
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CS FOR SENATE BILL NO. 308(FIN)

IN THE LEGISLATURE OF THE STATE OF .ALASKA I

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE
I

Offered:
Referred:

i

Sponsors): SENATE RESOURCES COMMITTEE

A BILL 

FOR AN ACT ENTITLED 

'An Act modifying administrative procedures and decisions by state agencies that 

elate to uses and dispositions of state land, property, and resources, and to the 

nterests within them; and modifying administrative procedures and decisions by ;9 I

itate agencies that relate to uses and activities involving land, property, and '
it

esources, and to the interests within them, that are subject to the coastal

I
nanagement program when the use or activity is to be authorized or developed

i

n phases; and providing for an effective date."
iI

JE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
j

* Section I. LEGISLATIVE FINDINGS. The legislature finds that

(I) in order for the state to make a disposal of state land or of an interest in 

tate land, the legislature has previously determined that it is the responsibility of the director 

if the division of lands in the Department of Natural Resources to make a written 

etermination that the interests of the state will be best served;

-1- CSSB 308(FIN) j
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(2) each determination under AS 38.05 that the interests of the state will be 

best served is a policy decision involving facts unique to each proposed disposal, and complex 

issues the analysis and resoludon of which are most appropriately left to the expertise of the 

agency making the determination;

(3) it is the intent of the legislature to confirm that the determination of when 

and under what circumstances a disposal is in the state’s best interest is vested in the 

discretion of the director of the division of lands, subject to the consent of the commissioner 

af natural resources and the policy guidance provided by this Act;

(4) the scope of the review undertaken by the director of the division of lands 

n support of a proposed disposal is to be established in the director’s written finding made

jnder the provisions of this Act, and is to be based upon the known information or 

nformation that is made known to the director during the administrative review;

(5) in delegating this discretion, it is not the intent of the legislature to limit 

aublic comment or the public’s opportunity to participate in the administrative review that 

akes place before the determination by the director of the division of lands that a disposal is 

n the state’s best interest;

(6) it is the legislature’s intent to ensure that the public participates in a timely 

md meaningful manner in the development of the administrative record that will be used by 

he director of the division of lands to define the scope of review of the written finding;

(7) analyses comparable to those generally required by 42 U.S.C. 4321 - 4370a 

National Environmental Policy Act of 1969, as amended) for the preparation of an 

mvironmental impact statement under 42 U.S.C. 4332(2)(C) are not necessary for support of 

>est interest findings issued under AS 38.05 or conclusive coastal zone consistency 

ieterminations issued under AS 46.40-

(8) speculation concerning future development activities that will be subject 

o independent permitting requirements is not necessary at the time a decision is made to 

lispose of state land or an interest in state land;

(9) this Act is not intended to allow the director of the division of lands to 

imit the scope of an administrative review so as to omit issues or disregard concerns that 

itherwise must be addressed unuer the provisions of applicable statutes and regulations;

(10) conducting phased coastal zone consistency determinations is appropriate

308(FIN ) -2-
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'in chose instances where there is insufficient information to determine the consistencv of a 

j proposed development project from planning to completion; and

(11) consideration of a disposal as a phase of a development project is not
L "

intended to artificially divide or segment a proposed development project to avoid thorough 

review of the project or to avoid consideration of potential future environmental, sociological,

I or economic effects, but rather is intended to allow for consideration of those issues whenI
i sufficient data are available upon which to make reasoned decisions.

* Sec. 2. AS 38.05.035(e) is amended to read:

(e) Upon a written Finding that the interests of the state will be best served, 

the director may, with the consent of the commissioner, approve contracts for the sale, ;

lease, or other disposal of available land, resources, propertyi or interests in them, and, I
i

in addition to the conditions and limitations imposed by law, may impose additional 

conditions or limitations in the contracts as the director determines, with the consent 

of the commissioner, will best serve the interests of the state. The preparation and 

issuance of the written finding bv the director is subject to the following:

(1) with the consent of the commissioner and subject to the 

director’s discretion, for a specific proposed disposal of available land, resources, 

or property, or of an interest in them, the director, in the written finding,

(A) shall establish the scope of the adm inistrative review on 

which the director’s determination is based, and the scope of the written 

finding supporting that determination: the scope of the review and finding 

mav address onlv reasonably foreseeable, significant effects of the uses j 

proposed to be authorized bv the disposal;

(B) mav limit the scope of an adm inistrative review and 

Finding for a proposed disposal to

(i) applicable statutes and regulations;

(ii) the facts pertaining to the land, resources, or 

property, or interest in them, that the director finds are material to 

the determination and that are known to the director or knowledge 

of which is made available to the director during the administrative 

review; and

-3-
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(iii) issues that, based on the statutes and regulations 

referred to in (il of this subparagraph, on the facts as described in

(ii) of this subparagraph, and on the nature of the uses sought to be 

authorized, the director finds are material to the determination of

whether the proposed disposal will best serve the interests of the 

state: and

fC) mav. if the project for which the proposed disposal is 

sought is a multiphased development, limit the scope of an administrative

review and finding for the proposed disposal to the applicable statutes and 

regulations, facts, and issues identified in (B)(i) - (iii) of this paragraph

that pertain solely to a discrete phase of the project when

(i) the onlv uses to be authorized bv the proposed 

disposal are pa rt of that discrete phase:

(ii) the departm ent’s approval is required before the 

next phase of the project mav proceed: and

(iii) the department conditions its approval to ensure 

that anv additional uses or activities proposed for that or anv later 

phase of the project will serve the best interests of the state:

(2) the director shall discuss in the written finding prepared and 

issued under this subsection the reasons that each of the following was not

m aterial to the director’s determination that the interests of the state wfV be best

served:

(A) facts pertaining to the land, resources, or property, or j
i

an interest in them other than those that the director finds m aterial under

(l)(B)(ii) of this subsection; and

(B) issues based on the statutes and regulations referred to ! 

in (l)(B)(i) of this subsection and on the facts described in (l)(B)(ii) of this |

subsection:

(3) a [A] written finding for an oil and gas lease sale under 

AS 38.05.180 is subject to (g) of this section:

(4) a [. A] contract for the sale, lease, or other disposal of available

r.
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iand or an interest in land is not iegaily binding on tne state mini the commissioner 

approves the contract out it" the appraised vaiue is not greater than 550,000 in the case 

or the sale or" land or an interest in iand, or 55.000 in the case of the annual rental of 

land or interest in land, the director may execute the contract without the approval of 

the commissioner^

151 public notice requirem ents relating to the sale, lease, or other 

disposal of available land or an interest in land for oil and gas proposed to he 

scheduled in the five-year oil and gas leasing program under AS 38.05.180(b). are 

as follows:

(A) before a public hearing, if held, or in nnv case not less 

than 180 davs before the sale, lease, or other disposal of available land or 

an interest in land, the director shall make available to the public a 

prelim inary written finding that states the scope of the review established 

under (1)(A) of this subsection and includes the applicable statutes and 

regulations, the material facts and issues in accordance with (1)1B) of this 

subsection, and information required bv (g) of this section, upon which the , 

determination that the sale, lease, or other disposal will serve the best | 

interests of the state will be based: the director shall provide opportunity 

for public comment on the prelim inary written finding for a period of not 

less than 60 davs: . _

(B) after the public comment period for the prelim inary 

written finding and not less than 90 davs before the sale, lease, or other 

disposal of available land or an interest in land for oil and gas, the director 

shall make available to the public a final written finding that states the 

s :ope of the review established under (1)(A) of this subsection and includes 

the applicable statutes and regulations, the material facts and issues in 

'jc co rm nco v ith i l ) of this subsection, and information required bv (g) of 

this sec ion, upon which the determination that the sale, lease, or other 

disposal will serve the best interests of the state is based:

(6) before [. BEFORE] a public hearing, if held, or in any case not 

[NO] less than 21 days before the sale, lease, or other disposal of available land.

-5-
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property, resources, or interests in them other than a sale, lease, or other disposal 

of available land or an interest in land for oil and gas under (5) of this subsection. 

the director shail make available to the public a written finding that, in accordance j 

with 11) of this subsection, sets out the material facts and applicable statutes and 

regulations and anv other information required bv statute or regulation to be 

considered [LAW] upon which the determination that the sale, lease, or other disposal I
j

will best serve the interests of the state was based: however, a [. A] written finding 1 

is not required before the approval of

(A) [(1)] a contract for a negotiated saie authorized under

AS 38.05.115;

(B) [(2)] a lease of land for a shore fishery site under

AS 38.05.082;

(C) [(3)] a permit or other authorization revocable by the i
i

commissioner;

(D) ((4)] a mineral claim located under AS 38.05.195;

(E) [(5)] a mineral lease issued under AS 38.05.205;

(F) [(6)] a production license issued under AS 38.05.207;

(G) [(7)] an exempt oil and gas sale under AS 38.05.180(d) of 

acreage offered in a sale that was held within the previous five years if the sale 

was subject to a written best interest finding, unless the commissioner

determines that new information has become available that justifies a revision !
|

of the best interest finding; or \
(H) [(8)] a lease sale under AS 38.05.180(w) of acreage offered 

in a sale that was held within the previous five years if the sale was subject to 

a best interest finding, unless the commissioner determines that new 

information has become available that justifies a revision of the best interest 

finding!

(7) the director shall include in

(A) a preliminary written finding a summary of agencv and 

public comments, if anv, obtained as a result of contacts with other 

agencies concerning a proposed disposal or as a result of informal efforts

308(FIN) -6-
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undertaken bv the department to solicit public response to a proposed 

disposal, and the departm ent’s preliminary responses to those comments: 

and

(B) the final written finding a summar y of agencv and 

public comments received and the departm ent’s responses to those 

comments.

* Sec. 3. AS 38.05.035(g) is amended to read:

(g) Notwithstanding (e)(1)(A) and (Bl of this section, when [WHEN] the 

director prepares a written finding required under (e) of this section for an oil and gas 

lease sale «cheduled under AS 38.05.180, the director shall consider and discuss

11) in a final written [THE] finding [(!)] facts that are known to the 

director at the time of preparation of the finding and that are

(A) material to (THE FOLLOWING MATTERS OR TO] issues 

that were raised during the period allowed for receipt of public commenL 

whether or not material to a m atter set out in (B) of this paragraph, and 

within the scope of the administrative review established bv the director 

under (e)(1) of this section: or

(B) material to the following m atters:

(i) [; (A)] property descriptions and locations:

(ii) [(B)] the petroleum potential of the sale area, in !
i

general terms;

(iii) [(C)] fish and wildlife species and their habitats in ,

the area:

(iv) [(D)] the current and projected uses in the area, 

including uses and value of fish and wildlife;

(v) [(E)] the governmental powers to regulate oil and 

gas exploration, development, production, and transportation;

(vi) [(F)] the reasonably foreseeable cumulative effects 

of oil and gas exploration, development, production, and transportation 

on the sale area, including effects on subsistence uses, fish and wildlife 

habitat and populations and their uses, and historic and cultural
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(vii) [(G)! lease stipulations and mitigation measures, 

including any measures io prevent and miugate releases of oil and 

hazardous substances, to be included in the leases, and a discussion of 

the protecdons offered by these measures;

fviii) [(H)] the method or methods most likely to be 

used to transport oil or gas from the lease sale area, and the advantages, 

disadvantages, and reladve risks of each:

fix) [(I)] the reasonably foreseeable fiscal effects of the 

lease sale and the subsequent activity on the state and affected 

municipalities and communities, including the explicit and implicit 

subsidies associated with the lease sale, if any;

fx) [(J)] the reasonably foreseeable effects of oil and gas
i

exploration, development, production, and transportation on 

municipalities and communities within or adjacent to the lease sale area; 

and

(xi) [(K)] the bidding method or methods adopted by the !
i

commissioner under AS 38.05.180;

(2) in a preliminary written finding, facts that are known to the 

director at the time of preparation of the finding and that are 1

(A) material to issues that the departm ent identifies, whether
;

or not material to a m atter set out in (B) of this paragraph, and within the 

scope of the administrative review established bv the director under (c)fl) 

of this section: or

(B) material to a m atter described in fl)(B) of this■■ ■ ■ I

subsection [A SUMMARY OF AGENCY AND PUBLIC COMMENTS [ ' ''

RECEIVED AND THE DEPARTMENT’S RESPONSES TO THOSE !

COMMENTS]; and r  .•

(3) the basis for the director’s preliminary or final finding, as 

applicable, [DETERMINATION] that, on balance, leasing the area would be in the 

state’s best interest.

resources:

I
I
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* Sec. 4. AS 38.05.035 is amended by adding new subsections to read:

(h) In preparing a written finding under (e)(1) of this section, the director may 

not be required to specuiate about possible future effects subject to future permitting 

that cannot reasonably be determined until the project or proposed use for which a 

written best interest finding is required is more specifically defined, including 

speculation about

(1) effects that are remote in time or place:
(

(2) the exact location and size of an ultimate use and related facilities:

(3) the economic feasibility of ultimate development; and

(4) future environmental or other laws that may apply at the time of ! 

any future development.

(i) A person who is eligible to file a request for reconsideration under this i
I

subsection and who is aggrieved by the final written finding of the director entered |
- —-

under (e)(5) or (6) of this section may, within 20 days after the issuance of the final 

written finding, request reconsideration of the decision by the commissioner. A person 

is eligible to file a request for reconsideration if the person

(1) meaningfully participated in the process set out in this chapter for 

receipt of public comment by

(A) submitting written'comment during the period for receipt 

of public comment;

VB) presenting oral testimony at a public hearing, if a public j 

hearing was held; or

(C) adopting as the person’s own testimony concerns that were 

expressed by another, either by submitting a written statement to that effect 

during the period for receipt of public comment or by so declaring during a 

public hearing; and

(2) is affected by the final written finding.

(j) A request for reconsideration submitted under (i) of this section must 

specify the written finding complained of and the specific basis upon which it is 

challenged. The commissioner shall grant or deny the request within 30 days after 

issuance of the final written finding. Failure of the commissioner to act on the request

-9- CSSB 308(FIN)
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t'or reconsideration within this period is a denial of the request for reconsideration and 

a final administrative decision for purposes of appeal to the superior court.

(k) If a request for reconsideration is granted, the commissioner may order the 1 

director to issue a new final written finding after reconsiderarion as may be required j 

under the circumstances.

(1) A person may appeal a final written finding issued under (e)(5) or (6) of ! 

this section to the superior coun, but only if the person was eligible to request, and did !

request, reconsiderarion of that finding under (i) of this section. The person shall ;
i

initiate the appeal within 30 days from the date that the decision on reconsiderarion 

is mailed or otherwise distributed, or the date the request for reconsiderarion is \ 
considered denied by the commissioner’s failure to act on the request, whichever is 

earlier. The points on appeal are limited to those presented to the commissioner in the 

person’s request for reconsiderarion.

(m) For purposes of appeal under (1) of this section, the burden is upon the 

party seeking review to establish the invalidity of the finding.

* Sec. 5. AS 38.05.075(h) is amended to read:

(h) rerson aggrieved by a decision of the commissioner under this section 

may appeal to the commissioner within five days of the prequalificarion decision. The 

decision of the commissioner under this subsection [OR UNDER AS 38.05.035(e)] 

may be appealed to the superior court.

* Sec. 6. AS 38.05.945(a) is amended to read:

(a) This section establishes the requirements for notice given by the department 

for the following actions:

(1) classification or reclassification of state land under AS 38.05.300 ! 

and the closing of land to mineral leasing or entry under AS 38.05.185;

(2) zoning of land under applicable law;

(3) issuance of a —

(A) preliminary written finding under AS 38.05.035(e)(5)(A) 

regarding the sale, lease, o r disposal of an interest in litate  land  or 

resources for oil and gas subject to AS 38.05.180(b); -----
—--—. r

(B) final written finding under AS 38.05.035(e)(5)(B)

CSSB 308(F IN ) -10-
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regarding the sale, lease, or disposal of an interest in state land or 

resources for oil and gas subject to AS 38.05.180(b):

(C) written finding for [A DECISION UNDER 

AS 38.05.035(e) REGARDING] the sale, lease, or disposal of an interest in 'I
state land or resources under AS 38.05.035(e)(6):  ' -------

(4) a comperirive disposal of an interest in state land or resources after j 

final decision under AS 38.05.035(e);

(5) a public hearing under AS 38.05.856(b);

(6) a preliminary' finding under AS 38.05.035(e) and 38.05.855(c) ;

concerning sites for aquatic farms and related hatcheries.

Sec. 7. AS 38.05.945(b) is amended to read: j

(b) When notice is required to be given under this section.

(1) the notice must contain sufficient information in commonly 

understood terms to inform the public of the nature of the action and the 

opportunity of the public to comment on it:

(2) if the notice is of a preliminary written finding described in 

(a)(3)(A) of this section, the department shall give notice at the beginning of the 

public comment period for the preliminary written finding, notifying the public 

of the right to submit comments: the department shall give notice bv

(A) publication of a legal notice in newspapers of statewide j 

circulation and in newspapers of general circulation in the vicinity of the I
i

proposed action at least once a week for two consecutive weeks;
I

(B) publication of a notice in display advertising form in the 

newspapers described in (A) of this paragraph at least once a week for two 

consecutive weeks:

(C) public service announcements on the electronic media 

serving the area to be affected bv the proposed action; and

(D) one or more of the following methods:

(i) posting in a conspicuous location in the vicinity of

the action:

(ii) notification of parties known or likelv to be
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9
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1 affected bv the action: or

2 (iii) another method calculated to reach affected

3 j parties:

4 (3) if the notice is of an action (NOTICE OF ONE OR MORE

ACTIONS] described in (a) of this section, other than notice of an action under

(a)(3)(A) of this section, the department shall give notice [SHALL BE GIVEN] at 

least 30 days before the acrion by publication in newspapers of statewide circulation 

and in newspapers of general circulation in the vicinity of the proposed action and one 

or more of the following methods:

(A) [(!)] publication through public service announcements on

11 i the electronic media serving the area affected by the action;

12

13

14

15

16

17

18

19

20 

21 

smam

23

24

25
I

(B) [(2)] posting in a conspicuous location in the vicinity of the .
i

action;
I

(C) [(3)] notification of parties known or likely to be affected 

by the action: or

(D) [(4)] another method calculated to reach affected persons 

[. A NOTICE SHALL CONTAIN SUFFICIENT INFORMATION IN 

COMMONLY UNDERSTOOD TERMS TO INFORM THE PUBLIC OF THE 

NATURE OF THE ACTION AND THE OPPORTUNITY OF THE PUBLIC 

TO COMMENT ON THE ACTION].

* Sec. 8. AS 46.40 is amended by adding a new section to read:

Sec. 46.40.094. CONSISTENCY DETERMINATIONS FOR PHASED USES j 
AND ACTIVITIES, (a) The provisions of this section apply to a use or activity for 

which a consistency determination is required if

(1) at the time the proposed use or activity is initiated, there is

26 ! insufficient information to evaluate and render a consistency determination for the
.

27 I entirety of the proposed use or activity;

28 ! (2) the proposed use or activity is capable of proceeding in discrete

29 phases based upon developing information obtained in the course of a phase; and
I

30 (3) each subsequent phase of the proposed use or activity is subject to

31 discretion to implement alternative decisions based upon the developing information.

!l
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(b) When a use or activity is autnorized or developed in discrete phases and 

each phase will require decisions reladng 10 a permit, lease, or authorization tor that 

particular phase, the agency responsible for the consistency determination for the 

particular phase

(1) may, in its discretion, limit the consistency review to that particular 

phase if, but only if,

(A) the agency or another state agency must carry out a 

subsequent consistency review and make a consistency determination before a 

later phase may proceed; and

(B) the agency responsible conditions its consistency 

determination for that phase on a requirement that a use or activity authorized 

in a subsequent phase be consistent with the Alaska coastal management 

program; and

(2) shall, when the consistency review is limited under (1) of this

subsection, conduct the consistency review for the particular phase and make the

consistency determination based on

(A) applicable statutes and regulations;

(B) the facts pertaining to a use or activity proposed for that

phase that are

(i) known to the state agency responsible or made a part

of the record during the consistency review; and

(ii) material to the consistency determination; and

(C) the reasonably foreseeable, significant effects of the use or. 

activity proposed for that phase;   .________ —

(3) shall, when the consistency review is limited under (1) of this 

subsection, prepare and issue a written statement describing the reasons for its decision 

to make the consistency determination for the use or activity in phases.

(c) In this section,

(1) "agency responsible for the consistency determination" means

(A) the office of management and budget, for a consistency 

determination required to be made under AS 44.l9.145(a)(l 1); and

iT
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t.B) the commissioner of the resource agency that coordinates 

a consistency review for a proposed use or activity, or for a proposed phase of 

a use or activity, when required by tins chapter for which a permit, lease, or

authorization is required to be approved or issued only by that resource agency; j?
(2) "resource agency" has the meaning given in AS 44.19.152.

* Sec. 9. This Act takes effect immediately under AS 01.10.070(c).
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Chenoweth 

2/22/94

OFFERED IN THE SENATE 

TO: SB 308

Page 2, line 21:

Delete "and"

Page 2, lines 22 - 31:

Delete all material and insen:

"(21 subject to the director’s discretion, and with the consent of 

both the commissioner and the person seeking the proposed disposal, for a 

specific proposed disposal of available land, resources, or property, or of an 

in terest in them, the director mav. if the project for which the proposed disposal 

is sought is a multiphased development, limit the scope of an administrative 

review and finding for the proposed disposal to the applicable law, facts, and 

issues identified in (lKBKil and (iii of this subsection that pertain solely to a 

discrete phase of the project: an administrative review and finding that is limited 

under this paragraph is subject to each of the following:

(Al the oniv uses of the land, resources, or property, or the 

interest in them, to be authorized bv the proposed disposal are uses that 

are part of the discrete phase of the project:

(Bl the person seeking the proposed disposal agrees in 

writing that the person understands and agrees that

(il the director’s approval of the proposed disposal 

does not give the person a vested right to proceed bevond the 

discrete phase of the project for which the approval is given:

(ii) the person’s investment, if any, made in the 

discrete phase of the project following the d irector’s approval of 

the proposed disposal is at the person’s own risk;

A M E N D M E N T

/Amendment

.1 .



(iii) the director mav disapprove a subsequent

8-LS1689SE.1

related disposal for the multi phased development if the director 

determines that the subsequent related disposal will not serve the 

state’s best interest: and

(iv) the director mav not, during anv determination 

of the best interest of the state in conjunction with a subsequent 

related disposal for the multi phased development, consider the 

investment made bv the person following the director’s previous 

approval of a proposed disposal for the project: and

(C) if. during an administrative review of a proposed 

disposal that represents a phase of the multiphased development, the 

director considers the costs of the project related to that phase, the 

director mav not consider benefits from the proposed disposal that do not 

result directly from the same phase:"

Renumber the following internal paragraph designation within AS 38.05.035(e) accordingly.
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A M E N D M E N T

OFFERED IN THE SENATE 

TO: SB 308

Page 1, line 3, after "them":

Insert "and to cooperative resource management or development agreements 

based on them"

Page 1, following line 6:

Insen a new bill section to read:

"* Section 1. AS 38.05.027(a) is amended to read:

(a) Consistent with the authority of the commissioner under law, the 

commissioner, after determining that the agreement is in the best interests of the 

public and the state, may enter into cooperative resource management or development 

agreements with the federal government, a state agency, a village or municipality, or 

a person. Before [SPECIFIC GUIDELINES TO PROTECT THE STATE AND 

PUBLIC INTEREST SHALL BE ESTABLISHED, IF NECESSARY, BY THE 

COMMISSIONER BEFORE] entering into an agreement under this section, the 

commissioner shall

agreem ent entertu .nto with a municipality, a village, or a person for a proposed 

sale, lease, ur other disposal of land, resources, or property, or of an interest in 

them , that is for a multiphased development project, require the municipality, 

village, or person to indemnify the state for costs incurred for the sale, lease, or 

disposal, and anv investment made as a result of the sale, lease, or other disposal.

(1) for a cooperative resource management or development

if

(A) the project for which the agreement is to be made 

requires the department to issue a permit or other authorization: and

(B) the commissioner revokes the permit or authorization

-1-



before completion of the final phase of the project: and

(21 establish other specific guidelines to protect the state and public

interest."

8-LS1689SE.2

Page 1, line 7:

Delete "* Section 1." 

Insen "* Sec. 2."

Renumber the following bill sections accordingly.
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Page 12 line 26 after the word "significant" add the word "future" a / /

Page 12, line 27 after the word "proposed" de le te  "for that phase".
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M E M O R A N D U M S t a t e  o f  A l a s k a
Deportment of Law

FBOM:

Senate Finance Committee: 
Senators Pearce, Frank, Jacko, 
Kelly, Kerttula,'- Rieger & Sharp

Mary Ann Lundaurst 

Assistant Attorney General 
Oil, Gas & Mining - Anchorage

OATE:

R L E  NO.

TEL. NO.:

SUBJECT;

March 22, 1934

221-94-0515

2 6 5 - 5 2 5 5

Sale 78 Administrative 
Appeal

In response to a request made this morning by the 
senate finance subcommittee on S3308, enclosed is the Department 
of Law's response to Trustee's offer of settlement of the Sale 73 
administrative appeal.

If I can be of further assistance, please do not 

hesitate to contact me.

Attachment

cc: James S. Eason, Director, Division of Oil and Gas 

MA 'cars
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

February 10, 1994

Mr. Peter Van Tuyn 
Trustees tor Alaska 
725 Christensen ’.ive 
Anchorage, Alaska 99501

Re: Ninilchik Traditional Council v. State 
AGO File No. 221-94-0515 Civ.

Dear Mr. Van Tuyn:

I am responding to your Offer o f Settlement dated February 7, 1994. [t has come 
to my attention that the substance of Trustees' settlement offer, which was labeled "Confidential - 
- For Settlement Purposes Only" has been widely disseminated in Juneau since it was presented 
to the state. Since the state has treated this letter u_> a confidential document up to this point, we 
can only assume that Trustees of Alaska have chosen to selectively disseminate the terms of this 
offer of settlement. In light of the general knowledge of this settlement offer, the state 'will not 
be treating the letter, nor this response on behalf of the Department of Natural Resources, as 
confidential.

Tiic terms of settlement you propose are not acceptable, and the Department of 
Natural Resources is reluctant to entertain settlement of the Lease Sale 78 administrative appeal 
at this time.

Our reasons for declining your offer should be readily apparent F irst you do not 
offer dismissal o f the lawsuit with prejudice. You simply point out the obvious - that it is 
unlikely, absent the Supreme Court’s reversal o f the Superior Court’s injunction or legislative 
intervention, that the state can proceed with Sale 78 until mid-1998. Then you suggest that 
"settlement mav be possible within a time frame which would allow the state to proceed with the 
sale this year." Feb, 7, 1994 letter (emphasis added). Therefore, Trustees' offer o f settlement 
may not offer the state anything for settling.

Presumably, Trustees mean by its settlement offer that it would cooperate to have 
the injunction removed, allowing the sale to be held while litigation on the underlying issue 
continues. The state would still be exposed to the continuing costs o f pursuing this and other 
sale-related litigation in which it is engaged with Trustees. Both the state and its lessees would

h
WALTER J. HICKEL GOVERHOI

PLEASE REPLY TO:

a 1031 WEST 41V AVENUE. SUITE 2: ANCHORAGE. AU1SKA 99501-1994 
PHONE: (0071 269-5100
FAX: (907)276-3697

■J KEY BANK BUILDING100 CUSHMAN ST.. SUITE 400 
FAIRBANKS. ALASKA °9701 ±679 
PHCNZ: (907)4Sh29U 
FAX: (507)451-2848

O P.O. BOX : 10300 ■ STATE CAPITOL JUNEAU, ALASKA 99911-0300 
PHONE: (9071 485-3600 
FAX: (907) 463-5295



TO: Peter Van Tuyn
RE: AGO tile no. 221-94-0515

February 14, 1994
Page -2-

be subjected to prolonged uncertainty regarding the validity, terms and conditions of any leases 
which might be issued under those circumstances.

Moreover, dismissal of the Sale 78 litigation in its entirety docs not address the 
broader question of the substantial risks to the state’s ability to conduct its competitive leasing 
programs which have been created by the lawsuits which Trustees have pursued against Sales 50, 
55 and 78 (as well as the appeal of the department's Good News Bay decision). The legislature 
will shortly he addressing the broader question and exploring legislation to clarify its intent 
regarding what the scope and content of best Interest Findings and ACMP Consistency 
Determinations should be.

I think that it is also important to note that while the Trustees have alleged (albeit 
vaguely) wide-reaching problems with respect to the Final Best Interest Finding and the 
Consistency Determination, it appears from your settlement offer that the Trustees' concerns are, 
in fact much narrower. If the public interest litigants are willing to trade off their much broader 
concerns, as were alleged in the appeal, for the much narrower concerns of the commercial 
fishing industry', then perhaps we should revisit the public interest litigant status of the appellants.

In conclusion, the state has de^rmined that it would set a bad precedent to settle 
the injunction while continuing the costs of litigation and perpetuating the uncertainty which has 
been cast over the state’s leasing program, The state also sees no aC -ntage to settling this 
appeal in its entirety. Further, while the Superior Court has granted the Trustees’ motion for 
stay of Lease Sale 78, the state has petitioned the Alaska Supreme Court regarding the correctness 
of the Superior Court's decision. If the Supreme Coun timely reverses the Superior Coun with 
regard to the stay, Lease Sale 78 will be able to proceed in a timely manner.

Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

AW

By: /I A yr'
Mary Ann Lundquist 
Assistant Attorney General
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LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3)01 Juneau, Alaska 99801-2105

%
%M E M O R A N D U M  February 24, 1994 ^

SUBJECT: CSSB 308 (Resources) -- Sectional analysis 
(Work O rder No. 8-LS1689\K)

TO:

FROM:

Senator Drue Pearce, Co-Chair 
Senate Finance Committee 
Attn: Bill Miles

Jack Chenoweth 
Legislative G

i of the bill reportedMy comments are to the version of the bill reported yesterday from the Senate 
Resources Committee and under consideration by the Senate Finance Committee.

The bill title describes the measure as one to modify administrative procedures and 
decisions relating to uses and disposition of state land, property, and resources, and 
related interests and to similar purposes involving pioposed multiphased uses and 
activities that are subject to the state’s coastal management program. The measure 
is applicable to administrative procedures and decisions made bv the commissioner 
of natural resources under thi Alaska Land Act (AS 38.05) * and by the party

y  The issue appears lo arise oul of a decision adverse lo ihe Department of Natural 
Resources in the issue of coal mining permits under the slate’s Surface Coal Mining Control 
Act, AS 27.21. In Trustees for Alaska v. Gorsuch. 835 P.2d 1239 (Alaska 1992), the court 
disposed of one issue in favor of the plaintiffs by noting that "statutory language docs support 
Trustees’ . . .  argument that (the department] may not ignore cumulative effects of miniig and 
related support facilities by unreasonably restricting its jurisdiction and disregarding the 
effects of activities outside that jurisdiction." Looking, first, at purposes and policies that 
underlay the statutes in question, the court reached this determination:

These purposes cannot be accomplished by ignoring cumulative impacts.
Based on the policies inherent in these purposes, we conclude that DNR 
may not ignore cumulative effects of mining and related support facilities by 
unreasonably restricting its jurisdiction or by permitting facilities separately.
These purposes require that at the time DNR reviews any |Surfacc Coal 
Mining Control Act] permit application :l consider the probable cumulative 
impact of all anticipated activities which will be part of a "surface coal

(continued...)



Senator Drue Pearce
February 24, 1994
Page 2

charged with making consistency determinations under the coastal management 
program (AS 46.40). ^

*

Alaska Land Act: Department of Natural Resources --

AS 38.05.035(e) directs the director of the division of lands to make written "best 
interest" findings in a range of applications and actions involving the lease, sale, or 
other disposal of state land, resources, property, or interests in them. The significant 
substantive change wrought to that subsection by the measure’s bill section 1 would 
authorize the division director to

-- (1) under subparagraph (1)(A), define "the scope of the administrative 
review on which the director’s determination is [to be] based, and the scope of the 
written finding supporting that determination"; further, under the limitation proposed, 
that scope and that written finding are proposed to be limited to "only reasonably 
foreseeable, significant, direct effects of the uses proposed to be authorized by the 
disposal";

^(...continued)
mining operation," whether or not the activities are part of the permit under 
review. If DNR determines that the cumulative effect is problematic, the 
problems must be resolved before the initial permit is approved.

835 P.2d at 1246.

&  On the matter of review of cumulative impacts, the Gorsuch conclusion was 
followed in Trustees for Alaska v. Department of Natural Resources. 851 P.2d 1340 (Alaska 
1993), a challenge to the Camden Bay lease sale, Lease Sale 50, wherein the department had 
been charged with making a consistency determination under the Alaska coastal management 
program, a determination that plaintiffs contended was inadequate. Again, the court noted:

. . .  |D|eferring a careful and detailed look at particularized geophysical 
hazards to later stages of the development process, as DNR evidently 
intends, entails certain practical risks. First, DNR’s method means that 
particularized geophysical hazards will be considered on a leasc-site-by-lease- 
site basis. This may tend to mask appreciation of any cumulative environ­
mental threat taat would otherwise be apparent if DNR began with a 
detailed and comprehensive identification of those hazards. Second, as we 
noted in Trustees for Alaska v. Gorsuch. 835 P.2d 1239, 1246 n. 6 (Alaska 
1992), the more segmented an assessment of environmental hazards, the 
greater the risk that prior permits will compel DNR to approve later, 
environmentally unsound permits.

Trustees for Alaska v. Slate. Department of Natural Resources, 851 P.2d 1340, at 1346.



Senator Drue Pearce
February 24, 1994
Page 3

-- (2) under subparagraph (1 )(B), restrict the scope of the review and the 
written finding,

-- to applicable law and to facts that the director "finds are material to 
the determination and that are known to the director" or the knowledge of 
which derives from the administrative review process; and

-- to issues that the director i ds are material to the determ ination of 
whether the disposal proposed will best serve the interests of the state; and

~  (3) under subparagraph (1)(C), give consideration to the disposal by phases 
if the proposed disposal involves a multiphased development when the departm ent 
determines that each of the contingencies set out for phased consideration are 
present.

AS 38.05.035(g) sets additional parameters on the making of a written best interest 
finding. U nder hill section 2, in addition to providing the summary of comments and 
the explanation for the basis of the decision as that subsection currently requires, 
AS 38.05.035(g) would be amended so that the director must set out in the finding 
a discussion of (1) facts material to issues raised during the period of public 
comment, whether those facts are also material to a matter identified in subpara­
graph (B), so long as those material facts were within the scope of the administrative 
review as defined by the director under (e)(1), and (2) facts that are material to the 
matters that are currently specified in AS 38.05.035(g)(1)(A) - (K).

*

Consistency determinations: Coastal Management Program --

Like considerations motivate the proposed modification of the consistency determ ina­
tion process under the Alaska coastal management program.

"Consistency determinations" are administrative reviews intended to ascertain whether 
or not "uses and activities" proposed to be conducted in the coastal area are 
consistent with the standards that have been adopted by the state and its coastal 
resource districts. AS 46.40.100; 6 AAC 80.010(b). When required for a federal 
project, or when the proposed use or activity involves the permits of two or more 
state agencies, the division of governmental coordination is the agency responsible for 
making the consistency determination. Wh . the only permits required are all to be 
issued by one agency, and that is almost always one of the three "resource agencies," 
the Departm ents of Environmental Conservation, Fish and Game, and Natural 
Resources, that single agency becomes the party responsible for making the 
consistency determination.



Senator Drue Pearce
February 24, J 994
Page 4

The addition of f- S' 46.40.094 by hill section 3 replicates the principles outlined for 
D epartm ent of ' rural Resources by bill section 1, and makes them applicable in the 
context of coast?’ i management consistency determinations when those determ inations 
involve uses or activities "authorized or developed in discretj phases." The material 
being added authorizes consistency deti tarnations on a phased basis by allowing the 
agency responsible for making the consistency determination to limit that review to 
a particular phase when each of the contingencies identified in (a)(1) is present, and 
requiring the completed consistency determination to be based on the factors set out 
in (a)(2).

*

Section 4 of the bill gives it an immediate effective date.

JBC:pl
94-157.plm
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INSIDE: Oil and gas leasing legislation
S B - 3 0 8 ,  H B - 4 7 4 — p r e s e r v i n g  A l a s k a n s  o i l  a i d  g a s  l e a s i n g  p r o g r a m

Editor’s note: The following is based on interviews 
with Dept, o f Natural Resources officials, and on testi­
mony by the department before legislative committees.

Q: Why is the legislation proposed in Senate Bill 
308 and House Bill 474 needed?

A. In a series of decisions, the Alaska Supreme Court 
has ordered changes in the state Best Interest Finding 
document for oil and gas lease sales, and, more recently, 
the granting of offshore prospecting permits for minerals. 
These decisions have resulted in substantial delays in the 
state’s leasing program, which is needed to insure a 
continuous pace of oil exploration, and hopefully, new 
discoveries. In its decisions, the court indicates that the 
current method of preparing for land dispositions is 
insufficient to meet its criteria. But that criteria is unknown. 
It is being spelled out on a decision-by-dedsion basis.

Unless this problem is remedied, either through more 
explicit legislative direction such as proposed in SB-308 
and HB-474, or through the state’s adoption of a costly and 
voluminous federal-type EIS system, it is unlikely that any 
future oil and gas lease sale or other land action requiring a 
Best Interest Finding will survive legal challenge.

Q: What is a Best Interest Finding?
A. The Best Interest Finding is the administrative record 

of a decision by the Commissioner that a proposed land 
disposition is in the best interest of the stale. The document 
shows that the Commissioner has looked at the pros and 
cons of an action and carefully considered, and analyzed, 
all issues raised in the required public review process,

Q. How would SB-308 or HB-474 change it?
A. Not by much, really. What the legislation does is fve 

clarification to the way the Commissioner reviews issues 
that are raised. By more clearly defining in statute what is 
required, the courts will tie able to see that the Commis­
sioner has, indeed, followed the legislature's intent.

Q. Critics of this legislation charge that it would 
“narrow” the Commissioner’s review, so that consid­
eration of some issues might be excluded.

A. That's not so. In fact, the legislation actually strength­
ens requirements that the Commissioner review all issues 
brought up. What the legislation does, however, is give

more direction to the Commissioner to consider foreseeable, 
direct effects. This directive is already in the statute for oil 
and gas lease sales (“reasonably foreseeable” effects must 
now be assessed) but the words are apparently not strong 
enough for the court. SB-308 and HB-474 adds two words, 
so that the statute will read “reasonable foreseeable, signifi­
cant, direct...’’.

Parties who challenge lease sales may continue, of 
course, to raise speculative and indirect effects, but the court 
will be able to look to a stronger enabling statute in support 
of the Commissioner’s decision.

SB-308 and HB-474 actually strengthen the review 
process by requiring the Commissioner to review all 
pertinent issues raised in public hearings or public com­
ments. Thai is not now in the law. The intent is to make a 
more thorough, balanced decision document.

Q. But people worry about the discretion given 
the Commissioner of Natural Resources to decide 
whether an issue is “substantial” or irrelevant

A. Some public official has to make that decision. If we 
are to engage in review of endless speculative issues, we wind 
up with volumes of documents and the probability that the 
decision will be made, in any event, on the basis of signifi­
cant, foreseeable, and direct effects. The point is our laws 
now give that authority, and discretion, to the executive 
branch Commissioner of Natural Resources. SB-308 and HB- 
474 clarifies the authority. If the legislature wishes some 
other official, or agency, to make the best interest decision, it 
could delegate it to another office in the executive branch, or 
the legislature can make these decisions itself on a case-by­
case basis. If we leave it as it is, we effectively delegate this 
decision to the courts, who are now deciding when a Best 
Interest Finding is appropriate.

Q. Docs the legislation enable the Commissioner 
to approve projects in phases, thereby avoiding 
consideration of long-term cumulative effects?

A. The law now implicitly allows the Commissioner to 
appro e phases of development, through the sequential 
approvals required for a lease sale and any subsequent 
activity, such as development of a discovery. The legislation 
would make that implicit authority explicit, Current law also 
requires a review of cumulative effects of development and
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INSIDE: SB-308, HB-474
subsequent transportation of oil and gas on wildlife popula­
tions and habitat. SB-308 and HB-474 doesn’t change that. 
The bills do state more clearly that projects can be approved 
in phases, but also that future phases will be subject to 
separate review. That clearly puts a lessee on notice that 
should some unforeseen effect come to light, the Commis­
sioner has the authority to alter or halt development. In two 
occasions in recent years — development of the Point 
McIntyre and Niakuk offshore fields on the North Slope — 
the Commissioner ordered changes in development plans to 
avoid environmental impacts.

Q. But once the state issues a lease, doesn’t it 
open itself to liabilities if development of that lease Is 
subsequently blocked?

A. Ever since the Kachemak Bay state oil and gas leases 
were repurchased in the mid-1970s, the state has included in 
its leases clear language that addresses this point. The state 
does assume some financial liability, but that is spelled out in 
the lease to remove any uncertainty. Since this language was 
inserted in lease forms, 40 competitive state lease sales have 
been held, with 1,758 leases issued. There have been no 
pro blems. In total, about four million acres of stale lands are 
covered by oil and gas leases with this provision. The 
Kachemak Bay lease sale also stimulated the state legislature 
to establish the present five-year leasing schedule, so that 
sales planned in sensitive areas would be known to the public 
well in advance, in time for policy decisions to be made.

Q: Would the legislation conflict with federal 
Coastal Zone Management law?

A. DNR doesn't think it does. The only sc.tion of SB-308 
and HB-474 that addresses coastal zone management is the 
part that deals with decisions on phases of development.
Since the federal CZM program allows for phasing of devel­
opment, there wouldn't seem to be a problem.

Q: Absent this legislation, the Supreme Court 
seems to be encouraging the state to adopt a full­
blown federal Environmental Impact Statement 
process. What’s wrong with that?

A. It is very costly, a matter of some concern when state 
revenues are declining. And, it is unnecessary if the signifi­
cant issues can be addressed under the current procedure, 
with state law modified by SB-308 or HB-474.

DNR's Best Interest Findings are prepared by a staff of

five, and cost an average of $105,000 each. The federal 
Minerals Management Service spends an average of $500,000 
on each EIS under the federal Outer Continental Shelf leasing 
program. MMS employs 53 people in its leasing section, 
which is responsible for producing the EIS. DVR would have 
to greatly increase its operating budget and staffing levels to 
fund the necessary environmental studies and prepare an EIS- 
type document. To date, MMS has spent $72.6 million for 
environmental studies within the Cook Inlet region.

Q. Would the number of lease sales decrease?
A. Yes. In 14 years of leasing since 1979, DNR has held 42 

lease sales, averaging three sales a year. MMS has held only 15 
Alaska OCS lease sales since the program began in 1976. 
Preparing an EIS is costly, and with the increased funding 
requirement, DNR would be able to hold only one sale every 
18 months, a major reduction in its leasing program.

Q. Would an ElS-type approach prevent lawsuits?
A. N >. lawsuits were filed against half of the MMS sales, 

resulting in two sales being enjoined and two sales postponed.

AOGA’s  p o s i t i o n  o n  t h e  l e g i s l a t i o n

The Alaska Oil and Gas Association (AOGA) supports a 
hill analysis of all issues and concerns through the best 
interest finding process for each lease sale. The Association 
feels that the current statutes and regulations were designed 
to do just thaL

However, AOGA is concerned by the uncertainty that has 
been created by recent rulings of the courts interpreting the 
current law.

AOGA supports certainty in the process so that DNR's 
scope of review can be defined during the administrative 
review process and not by the courts. The only question is 
how to define that scope of review.

• Through review of the information available, the 
Director of the Division of Oil and Gas should determine 
those issues that should be addressed during the review.

• All public comments should be considered in deter­
mining what that scope of review should be.

• AU concerns required by legislation should continue to 
be part of the scope of review.

AOGA supports SB-308/HB-474.
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DIVISION OF OIL AND GAS , (907)762-2547

April 32, 1994

The Honorable Drue Pearce via rax 465-3872 and mail
Alaska State Legislature 
State Capitol, Room 508 
Juneau, Alaska 99801-1182

Subject: Amendments to CSSB 308

Dear Senator Fearce:

By memorandum dated April 9,1994 I discussed the amendments reflected in version U of 
CSSB 308. In addition, I described two amendments which were, at that time, being drafted 
in response to comments which liad been received during and after the Senate Finance 
Committee hearing on April 8.

In addition to the two amendments which were being diafwd at the time, eight additional 
amendments have now been drafted for consici-ration by the Finance Committee. I have 
summarized below the purpose for each of those amendments.

o Amendment #3 clarifies that persons may meaningfully participate in an 
administrative review by presenting oral testimony or by affirmatively adopting the 
testimony of others by submitting a written statement to that effect during the period 
allowed for receipt of public comment or during the public hearing.

o Amendment # 4  was drafted in response to public comments indicating concern that
comments on proposed disposals or projects would be summarily dismissed if 
determined by the director to be non-material. The amendment clarifies that the 
director will discuss, in writing, the reasons for any determination of non-materiality, 
as well as discussing, in writing, those issues which he finds material to a proposed 
disposal or project.

o Amendment #5  clarifies that the determinations of the state’s best interest are those,
rendered under Title 38; specifically, AS 38.05.

o Amendment #6 clarifies that it is the Legislature’s intent that the public have an
opportunity to timely and meaningfully participate in the director’s determination of
the scope of review appropriate to a specific finding.

■ •’ \\.YV ‘a  V \f
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o Amendment #7  simply adds economic effects to environmental or sociological effects
in finding #11 of CSSB 308.

o Amendment #8: The language of this amendment is designed to reinforce legislative
intent that a director should not "artificially divide or segment" proposed projects 
simply to avoid a thorough review of the project.

o Amendment #9  clarifies that both Oil and Gas Preliminary and Final Best Interest
Findings will include a summary of agency and public comments received as of the 
time of each finding, as well as the department’s responses to those comments. In 
addition, this amendment codifies the requirement that all written findings issued 
under AS 38.0S.035 (e) will include a summary of agency and public comments, as 
well as the department's response to those comments.

o Amendment #10 establishes a requirement that when a consistency review is limited
to consideration of a specific phase, the director or the responsible agency will 
prepare and issue a statement describing its bases for making a consistency 
determination in phases.

If you have any additional questions, please feci free to call

Sincerely,



MEMORANDUM

TO: ~ tor Drue Pearce

FROM: /dim^ason, Director
bivision of Oil and Gas, DNR

RE: CSSB 308

DATE: April 9, 1994

You have asked that I respond to the concerns raised in the "Coastal 
Districts' Briefing Paper on CSSB 308" dated April 7, 1994, which 
was addressed to members of the Senate Finance Committee. My 
comments below address the issues raised in that document, and 
summarize briefly the responsive amendments reflected in the 
current CSSB 308. In addition, I have outlined certain other 
amendments which are currently being drafted which will respond to 
specific recommendations received during yesterday's hearing and 
subsequently.

Based upon my review, I believe there may be some confusion arising 
from the fact that the Districts' comments are directed to the prior 
version of CSSB 308, version K. The work draft of CSf''B 308 which 
the Finance Committee adopted yesterday is version I Version U 
represents DNR s response to the working groups' "c ,ments and 
recommendations which were raisad during the fi' meetings 
between the parties since S.B. 308 arrived in the Senate Finance 
Committee.

Version U of CSSB 308 contains many substantive amendments 
which were made to address concerns of the Districts, as well as 
others including the federal Office of Coastal Resource Management 
(OCRM). The changes which were incorporated to address specific 
concerns identified in the Coastal Districts' Briefing Paper are 
summarized below.

First, in response to the groups' concerns about scope of review, 
language was incorporated in the Findings of Section 1 to make clear 
that the scope of review for findings will include a response to all



concerns raised during the public review period before a disposal. 
For oil and gas 'ease sales, for example, all factors listed under 
current A.S. 38.05.035 (g) must be addressed plus any other issues 
raised by tho public.

In t ponse to concerns about potential abuse of the right to phase 
consideration of projects, language was added in Findings 10 and 11 
to clarify intent, and Section 8 was amended to make clear that 
phasing of state disposals and projects would occur only under the 
same circumstances as federal regulations now provide.

Under both federal and state law, as amended by Version K of CSSB 
308, phasing would be appropriate when not enough is known about 
the potential future aspects of a development project to issue just 
one conclusive consistency determination. If the specifics of a 
proposed project can be sufficiently defined in the beginning, 
phasing cannot be allowed.

To further strengthen this concept, Finding 11 provides explicit 
guidance to a director that "...consideration of a disposal as a phase 
of a development project is not intended to avoid consideration of 
potential future environmental or sociological effects, but rather is 
intended to allow for consideration of those issues when sufficient 
data are available upon which to make reasoned decisions."

The Briefing Paper expressed concern that "...certain portions of S.B. 
308 may be disallowed by the federal government..." and referenced 
earlier correspondence from OCRM and an April 24, 1994 Alaska 
Attorney General's Opinion. However, both the OCRM letter and the 
Attorney General’s Opinion were written in response to version K of 
S.B. 308.

The two provisions of version K which both of those documents 
questioned as potentially being disallowed were the effecl of 
limiting the review of effects under both best interest findings and 
consistency determinations to "direct effects", and not defining the 
circumstances under which phased review of projects would be 
allowed.

We have addressed both concerns in the current version of CSSB 308 
by deleting the references to "direct" in Sections 2 and 8 and, as 
mentioned above, by adopting the standard applied under the



applicable federal regulations for determining when phasing is 
appropriate in Section 8 of version U of the CSSB 308.

The Coastal District representatives also asked that the legislature 
take no action on S.B. 308, and that instead it support deferral of any 
action until a broad-based working group addresses phasing in 
greater depth.

In the best of all possible v.'orlds, we might have the luxury of a 
more lengthy process. It was never our intent that the legislature 
have to deal with these issues at all, much less under the press jres 
of having to bring controversial legislation forward during a session 
when many important issues must be addressed. However, we find 
ourselves having to respond to decisions by the Court, the timing of 
which was beyond our control.

The effect of those decisions has been to place all leasing decisions 
at risk to successful challenges absent amendment of both Title 38 
and Title 46 as proposed in CSSB 308. As a result, we all find 
ourselves having to deal with these issues under less than perfect 
circumstances. Nevertheless, we have listened carefully to the 
concerns of everyone who has participated in the working group 
meetings on this legislation, and we ha*'* tried ;o accommodate 
those concerns where we can.

In addition to the amendments described above, version U of the CS 
for CSSB 308 also reflects the following amendments:

• The requirement to issue a preliminary best interest finding for 
oil and gas lease sales has been codified in statute. Further, the 
amendments proviae that the preliminary finding will be issued no 
later than six months before a scheduled sale, and that the public 
will have no less than 60 days in which to comment.

• The public notice provisions for preliminary and final best 
interest findings have been enhanced. New minimum standards have 
been established to assure that notice for oil and gas disposal 
decisions will consist of legal notices, display ad notices, notice by 
electronic media and at least one other method.

• The proposed amendment to A.S. 38.05.035 (g) to limit 
discussion of fish and wildlife species and their habitats to those 
within the sale area has been deleted.



• Appeal procedures have been drafted which clarify and make 
more predictable for all parties the standards and timelines for 
appeals of final best interest findings.

Comments received during and after the hearing on April 8th are 
being addressed by the following amendments:

• Section 4 (B) is being amended to require that the final best 
interest findings for oil and gas lease sales will be issued 90 days 
before a scheduled sale instead of 21 days as is currently required. 
This amendment responds to concerns raised by Trustees for Alaska 
that appeal rights might otherwise be truncated.

• In response to comments received from the Kenai Peninsula 
Borough, an amendment is being drafted to assure that the director 
addresses in writing both issues either raised during public review 
or otherwise required by statute to be considered regardless of 
whether or not they are determined by the director to be material to 
the phase of the proposed disposal or project under consideration. 
The director will have to rationalize in writing the basis for his 
determinations of materiality.

Finally, as you well know, it is difficult, if not impossible to adopt 
every proposed amendment to any piece of legislation. To do so in 
the case of CSSB 308 would inevitably lead to legislation that would 
not be responsive to the problems which the Courts have identified. 
Nevertheless, I believe the curnnt version of CSSB 308 represents a 
good fa in effort to be responsive to the concerns of the Coastal 
Districts and others without diminishing the intent of the 
legisla tion.

If I can answer any additional questions, please feel free to call
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SUBJECT: SB308 - Litigation
Summary

Resources Disposal Litigation Summary

BACKGROUND

Under current law, the Department of Natural Resources ("DNR") may not 
dispose of state land, resources, or property, or interests in them, unless the . 
Commissioner first determines that such action will serve the best interests of the 
state and issues a w.itten finding to that effect. Except in the context of oil and gas 
lease sale best interest findings, however, the legislature has not directed specific 
requirements for a best interest findings analysis. Rather, the generally applicable 
best interest finding provision simply states, in pertinent part:

Upon a written inding that the interests of the state will be best served, the 
director may, with the consent of the commissioner, approve contracts for the 
sale, lease, or other disposal of available land, resources, property or interests 
in them, and, in addition to the conditions and limitations imposed by law, may 
impose additional conditions or limitations in the contracts as the director 
determines, with the consent of the commissioner, will serve the best interests 
of the state. . . . [T]he director shall make available to the public a written 
finding that sets out the facts and applicable law upon which the determination 
that the sale, lease, or ether disposal will best serve the interests of the state 
was based.

AS 38.05.035(e). The legislature has chosen not to define the scope of DNR's best 
interests analysis or even to suggest specific things that should be included in the 
written finding. The current statute merely requires that DNR "set out the facts and 
applicable law" which form the basis for its best interests determination. The 
legislature, therefore, apparently intended to leave the details concerning the proper
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scope of the written finding and the review upon which it is based to the expertise and 
discretion of DNR.

The Alaska Supreme Court, however, has not been content to let DNR 
define the scope of its best interests finding or coastal consistency determination in 
light of the uses to be authorized by the proposed disposal of land or resources. 
Instead, beginning in 1990 with its first decision on Oil and Gas Lease Sale 50 
(Camden Bay), the Supreme Court has repeatedly reversed superior court decisions 
upholding DNR's best interest findings and coastal consistency determinations, 
particularly when DNR deliberately limited the scope of the finding challenged in 
accordance with limits on the uses directly authorized b the disposal. In short, the 
Court disapproves of DNR deferring consideration of remote, speculative impacts that 
possibly could result if the uses authorized pursuant to a best interest finding and 
coastal consistency determination lead to future development -- none of which could 
happen without further review and authorization.

The following chronologies of the administrative appeals to DNR, the appeals 
to the superior courts and the Supreme Court, and the subsequent remands, 
graphically illustrate both the scope and complexity of this litigation.

OIL AND GAS LEASE SALE 50 (CAMDEN BAY)

In the Trustees for Alaska v. State ("Camden Bay H decision, issued on 
March 16, 1990, the Supreme Court oiled on the six issues raised by Trustees in their 
points on appeal:

1) The Court rejected Trustees’ claim that they had been denied a fair 
opportunity to comment on the issues concerning offshore development, holding 
that the preliminary best interest finding gave sufficient notice that offshore 
facilities were contemplated.
2) The Court rejected Trustees’ argument that DNR's best interest finding, in 

general, did not sufficiently explain the basis for its decision that the sale was in 
the best interest of the state.
3) The Court rejected Trustees’ claim that DNR did not adequately address 

the cumulative effects of its leasing decision.
4) The Court agreed with Trustees’ claim that DNR did not adequately 

consider the methods and risks of oil transportation from Camden Bay if ANWR 
remains unavailable for onshore support facilities.
5) The Court rejected Trustees’ argument that leasing Camden Bay was 

unreasonable because oil production and transportation would not be 
economically feasible without onshore support facilities in ANWR, holding that 
"thin court need not inquire into the feasibility of future development."
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6) The Court agreed with Trustees’ assertion that AS 44.19.145(a)(11) 
required the office of Management and Budget ("OMB"), rather than DNR, to 
render the conclusive consistency determination under the Alaska Coastal 
Management Program ("ACMP").

The Court remanded the Sale 50 final best interest finding stating that DNR omitted 
"any discussion" of the facilities necessary to transport oil from the Sale 50 area if 
ANWR's status remains unchanged.

The state petitioned the Court for rehearing of its Sale 50 decision asserting 
that the Cjurt overlooked the fact that DNR did discussed transportation issues, 
including specific potential alternatives and their risks and benefits, in the final finding 
to the extent feasible at the lease sale stage. DNR argued that, given the uncertain 
nature of the quantity, quality, and location of oil deposits, and of the nature of the 
technology used to produce any denosits discovered, detailed hypothetical studies of 
alternative development scenarios a" the lease sale stage are "unfair and unwise," 
"speculative," and "a gross misallocarion of resources." See Tribal Village of Akutan v. 
Hodel. 869 F.2d 1185, 1192 (9th Cir. 1989): Park County Resource Council V. United 
States. 817 F Cu 609, 624 (10th Cir.1987); County of Suffolk v. Secretary of Interior, 
562 F.2d 1368, 1378 (2d Cir.1977) cert.denied. 434 U.S. 1064 (1978):"Village of False 
Pass v. Watt. 565 F.Supp. 1123, 1134 (D.Alaska 1984), affd, 733 F.2d 605 (9th Cir.

The Court never acted on the state s petition for rehearing. DNR, therefore, 
issued a supplemental best interest finding in Septembe: 1990 to comply with the 
Court remand. The Court’s ruling in Sale 50, however, also led to the enactment of 
new legislation intended to clarify the Title 38 best interest finding requirement for oil 
and gas lease sales. See AS 38.05.035 (g).

Two weeks after the Camden Bay I decision was issued, then-Governor 
Cowper requested that the Alaska Legislature enact legislation addressing the Court’s 
decision. Two bills were introduced at the Governor’s request. SB 539 provided for 
ratification of the Camden Bay lease sale. SB 540 amended AS 44.19.145(a) to make 
clear that DNR and the other resource agencies have the authority to render 
conclusive consistency determinations if a project involves only the permits of that 
agency.1 The Governor also requested that amendments be introduced to HB 128 to

1 Although the Senate overwhelmingly passed SB 539 to ratify 
the Camden Bay lease sale, the House Resources Committee did not 
move the bill to the floor for a vote before the legislature 
adjourned. The legislature did, however, enact SB 540, which 
clarified that DNR was the proper agency to render the conclusive 
consistency determination for oil and gas lease sales. The

1984).
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identify the subjects that DNR must discuss in its best interest finding for oil and gas 
lease sales. The Governor explained the purpose of the proposed legislation as 
follows:

The proposed amendments to SCS CSHB 128 (RES) respond to the court's 
holding that the best interest finding for Oil and Gas Lease Sale 50 (Camden 
Bay), required by AS 38.05.035(e), failed to consider the environmental safety 
of transportation facilities should the Arctic National Wildlife Refuge (ANWR) 
remain unavailable for shore-based support facility siting under federal law.
The decision overlooks -,ue fact that the best-interest finding did address 
transportation to the extent feasible at the time of the lease sale, incorporating 
suggestions from, among others, the Department of Environmental 
Conservation (DEC) and the Department of Fish and Game (ADF&G).

1990 Senate Jour. 3132 (emphasis added). The Governor further explained that the 
proposed legislation was intended to clarify that in preparing its best interest finding, 
"DNR need not speculate concerning the location and size of discoveries, the 
economic feasibility of ultimate development, future environmental or other laws that 
may apply at the time of any future development, or other such factors that cannot be 
reasonably foreseen at the time of leasing."

The legislature enacted SCS CSHB 128 (FIN) which in its final form added a 
new subsection (g) to AS 38.05.035. The new subsection provides a complete list of 
what must be considered and discussed in a written best interest finding for an oil and 
gas lease sale. The director's duty to consider and discuss facts is limited to "facts 
that are known to the director at the time of preparation of the finding and that are 
•material to the [matters listed in the statute] or to issue- that were raised during the 
period allowed for receipt of public comment." Governor Cowper signed this bill into 
law on June 14, 1990.

In May 1991, Trustees initiated their second appeal of Sale 50 on issues 
regarding the Alaska Coastal Management Program ("ACMP"). After briefing and oral 
argument, the Supreme Court, in its second opinion in the Sale 50 litigation ("Camden 
Bay II"). remanded DNR's coastal consistency determination for additional findings. 
This second remand was based, in part, on an erroneous predicate: that DNR's 
determination of geophysically hazardous areas was limited to "a summary statement 
that the entire Sale 50 area is a ’known geophysical hazard.’" In its Opinion, however, 
the Court understated DNR’s efforts to identify geophysical hazards, and the extensive

legislature removed the inconsistency between the regulations and 
the statute by amending the statute retroactively. The Governor 
signed this bill into law on May 11, 1990.
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Sale 50 administrative record established that DNR advanced more than a "summary 
statement" that the entire sale area is a known geophysical hazard.

In its Sale 50 finding, under the heading "Potential Geological and 
Geophysical Hazards in Camden Bay," DNR noted:

Geophysical surveys conducted in the Camden Bay region (Grantz ei al, 1982) 
have delineated several potential hazards to oil and gas exploration and 
production which may be of greater significance to the Sale 50 area than other 
sale areas on the North Slope. Recent uplift on the Beaufort Sea shelf north of 
Camden Bay and the occurrence of numerous faults and shallow earthquakes 
indicate that this area may be an active tectonic zone. The magnitude of 
earthquakes recorded in the Sale 50 vicinity range from less than 1.0 to 5.3 on 
the Richter Scale. In addition, documented slump features indicate that 
sediments are susceptible to liquefaction and tectonically triggered sliding or 
slumping in the deeper waters. The instability of poorly consolidated sediments 
on the Beaufort Sea shelf may present a potential hazard to pipelines,

. platforms, and artificial islands.2

In its assessment of geological and geophysical hazards in the Sale 50 finding, DNR 
specifically cites to a detailed survey of geophysical hazards in the Camden Bay area: 
"Map cross sections and chart showing late Quaternary faults, folds, and earthquake 
epicenters on the Alaskan Beaufort Shelf: USGS Miscellaneous Investigations Series, 
Map 1-1182-C, scale 1:500,000," Grantz, A. and others, 1982.3 In fact, at the time of

2 In its Opinion, the Court quotes from the federal 
environmental impact statement ("EIS") prepared for OCS Sale 97 
(in the Beaufort Sea adjacent to the Sale 50 tracts) and states 
that: "The federal statement deals with faults and earthquakes in 
the Camden Bay area in much greater detail than the State's
decisional document." However, a comparison of the statement in
the Sale 50 finding, quoted in the text above, with that quoted 
favorably by the Court, shows that the Sale 50 statement is at 
least as detailed, if not more, than the federal statement. The 
federal statement on faults and earthquakes in the OCS Sale 97 
EIS states in full: "Earthquakes indicate active movement along
the faults in the Camden Bay area and tend to occur along the
axes of anticlines and synclines. They are part of the central 
Alaska Seismic system. Most of the earthquakes recorded since 
1968 range in magnitude from 3.0 to 4.0."

3 The U.S. Fish and Wildlife Service referred this survey to 
DNR in its comments on proposed Sale 50. DNR specifically relied 
on the Grantz survey ("Grantz et al., 1982") in its analysis of 
geophysical hazards. DNR also compiled and considered additional
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its final finding for Sale 50, DNR incorporated by reference the only publicly available 
maps and cross-sections of known geophysical hazards.

In Camden Bay II. the Court remanded the finding to DNR "to identify and 
report on known and substantially possible areas of geophysical hazards within Sale 
50." When preparing the best interest finding and coastal consistency determination, 
however, DNR "conducted] a survey of available sources" and "reported] the results." 
Specifically, DNR identified known geophysical hazards based on the only survey of 
the Camden Bay area then available, the Grantz survey. In addition to addressing 
and identifying known hazards, DNR imposed stipulations and terms of sale to mitigate 
the currently unknown but potentially discoverable geophysical hazards that 
subsequently may be determined to exist at specific exploratory or development sites.
It took this step to ensure the sale's compliance with 6 AAC 80.050. Unless the Court 
wished DNR to go beyond the express language of the regulation -- and in its Opinion, 
the Court specifically "excludes a requirement to conduct field studies" for geophysical 
hazards -- there was nothing more to be done at the lease sale stage.

In the Camden Bay II decision, the Court also misinterpreted the geophysical 
hazards standard (6 AAC 80.050) of the ACMP. Under the geophysical hazards 
standard (6 AAC 80.050) of the ACMP, state agencies must "identify known 
geophysical hazard areas and areas of high development potential in which there is a 
substantial possibility that geophysical hazards may occur." In its Opinion, the Court 
interprets this to mean that DNR must "identify known or substantially possible hazard 
areas." This is not what the regulation requires. There is a subtle, but crucial 
difference in the language of the regulation which the Court overlooked.

The regulation clearly requires identification of only two types of areas: (1) 
those with known geophysical hazards, and (2) those having high development 
potential in which there is a substantial possibility that geophysical hazards may occur. 
As discussed above, DNR identified those areas of known geophysical hazards in the 
sale area. However, the second type of area, areas of high development potential, 
obviously cannot be identified at the leasing stage because the exploration necessary 
to define the location of any oil deposits has not taken place. Therefore, DNR 
requires surveys and site specific mitigation for geophysical hazards when -- but not 
before -- specific activities are proposed at specific sites.

The Court rejected DNR’s reasonable approach to identifying and mitigating 
geophysical hazards, and it did not defer to agency expertise as courts generally do in 
decisions involving complicated technical matters. In the same decision, however, the 
Court deferred to DNR’s expertise and acknowledged that DNR utilized the preferred

information regarding geophysical hazards generally, and 
seismicity in particular, in the Sale 50 area.



Senator Drew Pearce/Senator Steve Frank
SB308 - Litigation Summary

March 28, 1994
Page 7

approach when addressing transportation concerns: "Until exploration is proposed 
and, in all likelihood, until and unless a commercially exploitable discovery is made, 
there will be no occasion for siting, designing or constructing transportation and utility 
routes." The same logic the Court used in upholding DNR's approach to addressing 
transportation issues under the ACMP, applies to DNR’s handling of geophysical 
hazards _ecause development potential is unknown until after exploration has taken 
place.

Finally, in its Camden Bay II decision, the Court overlooked extensive 
evidence that DNR’s consistency determination complied with the historic, pre-historic 
and archeological standard (6 AAC 80.150) of the ACMP. Under 6 AAC 80.150: 
"Districts and appropriate state agencies shall identify areas of the coast which are 
important to the study, understanding, or illustration of national, state, or local history 
or prehistory." in its Opinion, the Court interprets the regulation to require, "the 
identification of known archeological sites at the initial sale stage." Identification of 
known cultural resource sites requires, according to the Court, "literature surveys and 
personal contact with individuals who may have knowledge concerning such sites."4

The Court's conclusion that "DNR did not attempt to identify archeological 
sites within the sale area," was wholly mistaken. In its consistency determination, 
DNR surveyed the known data, set out the results, and stated its conclusions. 
Specifically, DNR found that:

It is not likely that any cultural resources sites would be identified within the 
proposed sale area since it is offshore. However, no cultural resource surveys 
have been conducted in the area, and the discovery of sites, especially in 
nearshore areas, should not be ruled out.

This conclusion was based directly on comments submitted by Judith E. Bittner, Chief, 
State of Alaska Office of History and Archeology:

The offshore aspects of the proposed sale offer little impact to cultural 
resources of the north slope. There are currently no known cultural resource 
sites with the submerged lands identified in Sale 50, and the potential for 
encountering such sites would be low due to ice scouring. Be that as it may, 
appropriate stipulations should be applied to the leases for the protection of any 
as yet unknown cultural resources in the sale area.

4 In its Opinion, the Court specifically rejects the need to 
conduct field surveys and exploration in an effort to'identify 
unknown sites.
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Furthermore, contrary to the Court’s conclusions, DNR did not leave to its 
lessees the discretion to determine how and when identification of cultural sites would 
occur. Rather, in compliance with Ms. Bittner's suggestions, DNR noted the potential 
for discovery of sites in the nearshore areas, and established lease terms and 
stipulations in recognition that future oil and gas related activity may result in the 
identification of currently unknown resource sites.

Specifically, stipulation 1 to the Sale 50 leases requires the lessee to report 
the discovery of any site, structure, or object of historical or archeological significance 
and to make every reasonable effort to preserve and protect the site until DNR issues 
directions regarding its protection. Additionally, at the permitting stage, lease term 3 
requires consistency with the ACMP, and term 22 requires that the lessee complete 
an archeological survey before exploration and development activities are 
undertaken.5 Each of these points was brought to the Court’s attention in the state's 
request for reconsideration of its decision. Although the Court took that opportunity to 
correct the factual errors in it. original decision, it declined to reverse its decision.

OIL AND GAS LEASE SALE 55 (DEMARCATION POINT)

In its Sale 55 Opinion, issued in December 1993, the Supreme Court 
determined that DNR failed to consider what the Court viewed to be a "salient" factor - 
- the possible effects of the lease sale on the Porcupine Caribou Herd and the 
subsistence use of that herd by the residents of the City of Kaktovik. In so doing, 
however, the Court failed to defer to agency expertise and simply substituted its 
judgment for that of DNR in determining what is a "salient" factor for purposes of a 
best interests finding in support of a decision to lease. To compound its error, the 
Court disregarded the fact that the Sale 55 administrative record supports DNR's 
decision that offshore activities in the Sale 55 area would not foreseeably have an 
adverse impact on the caribou herd located onshore.

5 Because unrestricted availability to information 
concerning the nature and location of any archeological resource 
increases the threat of site destruction, access to such 
information is closed to the general public by the Alaska Office 
of History and Archeology. Authority for this policy is 
cont. ined in AS 9.25.120 and 16 U.S.C. 470hh. Therefore, even if 
there were information on known sites offshore in the sal2 area, 
DNR is required to withhold specific information regarding those 
sites until the plan of operations stage when the directoi of the 
Division of Oil and Gas and Division of Parks and Outdoor 
Recreation can work with the lessee to develop site specific 
mitigation measures.
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Subsection (g) of AS 38.05.035 currently provides a complete list of what 
DNR must consider and discuss in a best interests finding for an oil and gas lease 
sale. The statute requires that DNR consider the effects of an oil and gas lease sale 
on fish and wildlife species and the subsistence uses of those species jn the sale 
area. However, it does not require DNR to extend its consideration to potential effects 
on species located outside the sale area. As the Porcupine Caribou Herd clearly is 
not found in the sale area, a marine environment, DNR did not violate the statute. 
Ruling otherwise, however, the Supreme Court created an undefined zone around the 
sale area which DNR must somehow, without guidance or restriction, delineate and 
evaluate. Extension of this logic makes it virtually impossible for DNR to assure that it 
has considered all the species in all the areas that may be alleged to be material.

GOODNEWS BAY OFFSHORE PROSPECTING PERMIT DISPOSAL

In the Goodnews Bay offshore prospecting permit case, decided in January 
of 1994, the Supreme Court again redefined the scope of DNR’s best interest 
analysis. The Court rejected DNR’s decision to defer consideration of the possible 
effects that might result from future mining if workable mineral deposits were found, 
even though the kind and number of mining operations that might result and whether 
mining would indeed take place were matters of speculation, and, more important, 
DNR’s subsequent approval of mining leases (and of mining plans of operation) would 
have been required before mining actually could have taken place. Though the 
superior court had upheld DNR's best interest finding, the Supreme Court disregarded 
these uncertainties and the retained authority of DNR, concluding that DNR should 
have fully analyzed the potential impacts of mining in the region at the prospecting 
permit stage.

The Supreme Court remanded the Goodnews Bay finding to DI* T with 
instructions to prepare a best interest finding which takes a "hard look" at me effects 
of mining, including the cumulative regional effects, that might eventually result from 
the limited exploration to be authorized by the offshore prospecting permits. In 
response to DNR’s argument that its best interest analysis had been as complete as 
possible at the prospecting permit stage where no development was authorized or 
even contemplated, the Court suggested that DNR should have emulated the federal 
practice of conducting environmental impact studies in which a range of possible 
scenarios are considered.

OIL AND GAS LEASE SALES 57 AND 75A

DNR’s legislatively mandated administrative proceedings provide a 
constructive forum where issues regarding lease sales are fleshed out and addressed.
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This process is involved, costly and time-consuming. The current system, however, 
is subject to abuse which unnecessarily delays administrative decisions and obstructs 
the administrative decision making process. The Safes 57 and 75A appeals are 
examples of this abuse. Abuse which cost the state significant amounts of money for 
staff time and resources at DNR and the Department of Law. More important than 
these direct costs incurred as a result of such abuse, are the indirect costs of chilling 
participation in the state’s leasing program by signaling that Alaska is more vulnerable 
to litigation over leasing than other areas.

Oil and Gas Lease Sale 57 (North Slope Foothills)

DNR’s administrative review for Sale 57 began on June 4, 1986, when it 
issued the first general call for comments o.*i the proposed lease sale. A second call 
for comments was issued on August 21, 1986, requesting consideration of two 
proposed leasing schedules involving five proposed lease sales, including Sale 57. 
Two more calls for comments were issued for Sale 57 on August 14, 1987 (general 
call for comments), and on March 13, 1989 (request for specific comments on fish and 
wildlife populations, human uses of those resources, and the potential effects of the 
sale on those resources and uses).

On June 27, 1990, DNR was forced to defer the date for several lease sales, 
including Sale 57, because of budget reductions in fiscal year 1990. As a result of the 
re-scheduling of Sale 57, DNR started the public comment process over again, issuing 
a general call for comments on September 17, 1990. On May 26, 1992, DNR issued 
another call for comments (requesting socioeconomic and environmental information 
and comments). Later, the public was encouraged to comment yet again following the 
issuance of the preliminary finding on March 23,1993. Oral testimony on the 
proposed lease sale also was taken at a public hearing held April 19, 1993, in the 
community of Anaktuvuk Pass.

DNR’s adherence to the administrative process required by law provided 
ample opportunity for public participation and comment during the Sale 57 
administrative proceedings. Only once, however, did Trustees for Alaska and Alaska 
Center for the Environment ("Trustees"), appellants in the case filed with the superior 
court, avail themselves of those opportunities. And then, Trustees only submitted one 
short paragraph of general comments on the sale.

Trustees’ one paragraph of general comments was submitted in response to 
DNR’s August 21, 1986 call for comments on tv:o proposed leasing schedules 
involving five proposed lease sales, one of which was Sale 57. The one paragraph 
addressing Sale 57 in Trustees' September 2, 1986 submissi on, contains a general 
criticism of DNR for failing to mention the proximity of the proposed sale to the Gates 
of the Arctic National Park and Preserve in the initial public notice. Trustees also
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stated that there are questions about the transportation of oil and possible 
socioeconomic effects in the village of Anaktuvuk Pass associated with the sale.6 
Aside from these broad conclusory statements, Trustees did not explain their 
concerns. Nor did Trustees submit further comments, scientific data, specific 
criticisms or testimony.

In fact, during the lengthy administrative review process that followed 
Trustees’ September 2, 1986 generalized and brief criticism of the initial public notice, 
Trustees never submitted additioral comments on Sale 57. Trustees never responded 
to the four additional calls for comment. Trustees failed to participate in the public 
hearing held in Anaktuvuk Pass. And Trustees did not submit comments on DNR’s 
preliminary best interest finding — the document that "describes the proposed sale 
area and presents the department’s review of the areas resources," and which formed 
the basis for DNR’s final best interest finding.

Submission of one paragraph of generalized comments at the very start of a 
seven year administrative review does not constitute sufficient participation in an 
administrative proceeding for the purpose of standing to appeal. In the present case, 
beyond a general criticism of DNR’s alleged failure to mention in the public notice the 
proximity of the proposed sale to the Gates of the Arctic National Park and Preserve, 
Trustees did not raise any specific concerns regarding Sale 57. Throughout the seven 
year administrative review, when DNR was actively soliciting public comments (and 
when criticism would have been constructive), Trustees failed to sufficiently participate. 
Only after time and resources were spent in conducting a critical review of Sale 57, 
did Trustees decide to voice their concerns through the appeals process in the courts.

Oil and Gas Lease Sale 75A (Colville River Exempt)

The Alaska Supreme Court has held that under the state's Administrative 
Procedure Act, an appellant must meet three requirements in order to have standing 
to challenge an administrative agency decision. First, the appellant must have a direct 
interest in the proceedings. Second, the appellant must be factually aggrieved 
(suffered an actual hiury) by the agency decision. And, third, the appellant must have 
participated at the agency level. In their appeal of Oil and Gas Lease Sale 75A, 
Trustees for Alaska and Alaska Center for the Environment ("Trustees") failed at least 
two of the three requirements established by the Court. Trustees were not factually

6 Noticeably absent from that one submission are any 
concerns regarding riparian areas or archeological resources, or 
any specific comments regarding imcicts of the sale on the Gates 
of the Arctic National Park and Preserve, which are the issues 
Trustees subsequently brought on appeal to the superior court.
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aggrieved by the DNR’s decision to lease tracts ot land in Sale 75A. In addition, 
Trustees did not participate in DNR’s administrative proceedings for Sale 75A.

First, Trustees lacked standing to challenge DNR’s decision to proceed with 
Sale 75A because Trustees suffered no actual injury as a result of DNR’s decision to 
lease tracts of land in the sale area. In their points on appeal filed with the superior 
court, Trustees maintained they were organizations "concerned about sustaining the 
many values of the region, including the cultural, fish, wildlife, scenic and other 
values." This abstract concern, however, is not a special damage different in kind 
from that of the public generally, and it is not the concrete personal injury required by 
the Court to establish ihat Trustees were factually aggrieved by DNR’s decision to 
offer the Sale 75A Ir.rids for lease.

With respect to the members of the appellant organizations, Trustees’ only 
claim was that their members use and enjoy the sale area for a variety of purposes 
such as recreation, cultural activities, hunting, fishing, wildlife observation and scientific 
studies. However, the surface estate of the Sale 75A area is private property wholly 
owned bv the Kuukpik Corporation. The members of the appellant organizations thus 
have no right to use the privately held surface estate for their activities. Consequently, 
Trustees could not honestly assert that any individual member their organizations 
sustained an actual injury when DNR determined that leasing the Sale 75A area was 
in the best interests of the state.

In order to establish standing to appeal Sale 75A, Trustees also needed to 
demonstrate that they participated in the administrative proceedings below. DNR’s 
adherence to the administrative process required by law provided ample opportunity 
for public participation and comment on proposed Sale 75A. See, e.g.. January 15, 
1993 Call for Comments; and March 23, 1993 Notice of Intent to Issue a Final Finding 
(inviting the public to submit written comment on any aspect of the sale, and giving 
notice of an April 14,1993 public hearing scheduled in accordance with AS 
38,05.180(d)(2)). Trustees never availed themselves of those opportunities.
Therefore, Trustees lacked standing to challenge DNR’s decision and their appeal of 
Sale 75A was frivolous.

OIL AND GAS LEASE SALE 78 (LOWER COOK INLET)

The appeal of Oil and Gas Lease Sale 78 was initiated on November 19, 
1993, when the appellants filed their notice ot appeal, statement of points on appeal
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and designation of record /vith the superior court in Kenai.7 Seven weeks after filing 
their appeal, on the eve of the sale, the appellants filed their "emergency" motion for 
stay. Late on January 24, 1994, less than 18 hours before the sale was scheduled to 
occur, the superior court issued its decision staying Sale 78.

In its order staying the sale, the court held that DNR did not comply with 6
AAC 80.040 when making its coastal consistency determination. The court's 
superficial analysis on this point states in full:

First, there is no di cussion of the priority required in 6 AAC 80.040. Has the
Commissioner considered both offshore oil and gas development and a fishery 
as water dependant and [sic] activities? Or, is oil and gas [sic] a water related 
activity? The Court cannot determine whether the sale is consistent with either 
standard absent a finding.

With this limited analysis, the court failed to recognize the "plain meaning" of the 
regulation, and it ignored both DNR’s discussion of this regulation and the restrictions 
DNR placed through the terms of its leases and mitigating measures on potential 
future offshore oil and gas development.

6 AAC 80.040(a) states that "[i]n planning for and approving development in 
coastal areas, districts and state agencies shall give in the following order, priority 
to . . . . "  As was discussed in detail in DNR's Opposition to the Stay -- and 
apparently conceded to by the court -- an oil and gas lease sale is not itself 
"development." Development, if and when it ever occurs, requires permits, plans of 
operation, and other authorizations. Therefore, the relevant part of this regulation 
would be "planning fo r . . . development." The oil and gas lease sale itself has no 
direct impact on other water-dependent activities, and in planning for potential future

7 The appellants' statement of points on appeal for Salu 78 
wholly fails to identify any specific issues with regard to DNR's 
best interest finding and coastal consistency determination. The 
appellants only allege that DNR's Sale 78 best interest finding 
is arbitrary and capricious because: (1 ) it fails to "properly
weigh the pros and cons of the lease sale," and (2 ) it fails to 
"evaluate standards in AS 38.05.035 (e), (g), the ACMP, and
applicable local coastal management plans." The appellants did 
not identify any of the "cons" DNR failed to address, uor do they 
specify which of the standards in the cited statutes ^nd 
regulatory programs DNR failed to evaluate. Even after the state 
asked the court to require a more specific description of the 
points on appeal, the court refused, thereby indicating its 
willingness to accept anything.
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activities, DNR cannot give priority to either of these two water-dependent uses 
(fishing and the offshore oil and gas industry) because neither by its nature has a 
priority over the other.

The appellants argued, and the court appeared to accept without question, 
that potential offshore oil and gas development is not a water-dependent activity.9 
However, the appellants’ argument that offshore development cannot be water- 
dependent simply ignores the plain meaning of the term "offshore,"9 a characteristic of 
areas of this sale described over and over in the final finding and the preliminary 
finding.

Moreover, the appellants acknowledged the water-dependency of potential 
offshore oil and gas activity when they stated in their Memorandum that "DNR should 
have required in the lease terms directional drilling to access all tracts south of Kasilof 
and tracts 20 and 21 wherever possible." If directional drilling is not possible and yet 
the oil or gas prospect is offshore, the appellants’ statement concedes to the obvious: 
that the exploration or development of that prospect cannot be carried out without 
being in or on the water and therefore must be "water-dependent."

The appellants and the court ignored the numerous Mitigation Measures 
imposed to avoid potential conflicts between two such activities that must each be 
carried out in or on the water.10 Since no specific projects can or have been 
proposed at the lease sale stage, DNR cannot determine if, where or when any 
restriction might be invoked, but it has planned for such. Where possible, in order to 
avoid conflict, DNR has reserved the right to require that fishing be accorded 
accommodation by allowing on'y directional drilling in offshore oil and gas 
development. Where such measures are not possible, no priority exists between

8 " [W]ater-dependent" means a use or activity which can be 
carried out only on, in or adjacent to water areas because the 
use requires access to the water body." An offshore oil or gas 
deposit cannot be found anywhere except in water.

9 Although DNR did not make an explicit and redundant 
statement of the obvious, the water-dependent status of potential 
offshore oil and gas development is reflected in LNR's statement 
in the Preliminary Finding that "[t]he following proposed 
Mitigation Measures are designed to prevent significant 
interference with other water-dependent and water-related 
activities . . . . "

10 For example, Mitigation Measures 9(b) (addressing 
offshore pipelines); 13 (restrictions to avoid conflict with 
fishing/; 16(d) (offshore disposal); 20 (o.ffshore seismic 
activities).
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these two activities, neither of which can be carried out onshore, but other measures 
to mitigate any potential conflicts between the two uses have been imposed. 
Therefore, DNR’s consistency determination complied with 6 AAC 80.040, and 
deference should have been given to its decision.

The superior court's order also stated summarily that DNR’s consistency 
determination does not discuss the requirements of 6 AAC 80.130(d) and therefore 
cannot be consistent with the ACMP standards. The court failed, however, to 
acknowledge that 6 AAC 80.130(d), upon which it relies exclusively in this argument, 
is invoked only when "uses and activities in the coastal area which will not conform to 
the standards contained in (b) and (c) of [6 AAC 80.130]" exist. The court never 
discussed or analyzed the requirements of 6'AAC 80.130 (b) or (c). 6 AAC 80.130(b) 
states as follows:

The habitats contained in (a) of this section must be managed so as to maintain 
or enhance the biological, physical, and chemical characteristics of the habitat 
which contribute to its capacity to support living resources.

6 AAC 80.130(c) provides a standard for the management of each of the different 
habitats listed in 6 AAC 80.130(a) excluding "important upland habitat." The court did 
not discuss or cite evidence that the habitats are not being managed so as to maintain 
such characteristics or standards.

DNR took a hard look at the requirement and issues of 6 AAC 80.130.11 
First DNR imposed numerous stipulations and mitigation measures that are specifically 
designed to achieve maxim compliance with the 6 AAC 80.130(c) standards of 
maintaining and enhancing the coastal habitats.12 DNR’s analysis points out that:

11 DNR's discussion of and actions taken in response to 6 
AAC 80.130 reflect that, to the extent possible at the lease sale 
stage, DNR has dealt with the "knowns," and further, even tried 
to provide for future possibilities by requiring mitigation 
measures. This comported fully with the Supreme Court's recent 
case law under the ACMP developed in the Camden Bav II decision 
(DNR must identify known hazards and known archeological sites). 
Still, the superior court did not accept or defer to the agency's 
analysis and decision.

12 There is no requirement that DNR include all of its 
analysis in its conclusive consistency determination. The 
Supreme Court had held that DNR must only "establish a record 
which reflects the basis for [itr] decision."
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Issuance of oil and gas leases in itself authorizes no uses or activities in the 
sale area. The measures discussed in this section of the consistency analysis 
are designed to minimize the impact of post-lease sale oil and gas activity on 
the environment and to conform to 6 AAC 80.130(b) 6 AAC 80.130 (c), and the 
MSBCMP and KPBCMP policies.

Second, DNR acknowledged that despite these precautions, "[particularly if 
oil and gas deposits are discovered in th j proposed sale area, there may be uses or 
activities in the sale area which will not ’maintain or enhance the biological, physical, 
and chemical characteristics' of the coastal habitat in which they are located." DNR 
then parsed through, analyzed, and responded to each of the three parts of 6 AAC 
80.130(d).

Therefore, since the court held that there was no irreparable harm shown nor 
any clear showing of probable success on the merits of the appellants’ arguments 
against the best interest finding, and there is no basis for any showing of probable 
success on the merits with regard to 6 AAC 80.140 and .130, the stay of Sale 78 
should not have been imposed and was issued in error. Nevertheless, DNR’s appeal 
of this obviously flawed decision was summarily dismissed by the Alaska Supreme 
Court in a one sentence order.

CONCLUSION

Only the legislature can take some of the unpredictability out of judicial 
review of DNR’s best interest findings and coastal consistency determinations. To do 
so, Title 38 and Title 46 must be amended to explicitly grant DNR the discretion to 
define the scope of. its analyses and to require that issues be brought to DNR’s 
attention during public review of a proposed disposal if they are later to be the subject 
of an appeal to the courts.
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Clement Lcwscy, Acting.Chief 
Coastal Programs Division 
United States Department of Commerce 
National Oceanic and Atmospheric Administration 
Narionai Ocean. Service
Office of Ocean and Coastal Resource Management 
Washington, D.C. 20235

Dear Mr. Lewsey;

I am writing to you in my capacity as Director of the State of Alaska’s Division of Oil and 
Gas, an agency both interested in and affected by the proposed statutory amendments 
contained in Alaska Senate Bill 308. I have reviewed a copy o r your March 2, 1994 letter 
responding to a March 1, 1994 letter from Ms. Riki O cl Your letter raises several 
questions.

As a preliminary matter, I agree with your statement that it is premature for OCRM to 
decide whether it would approve the changes resulting from SB 308. The bill is proposed 
legislation and is still undergoing the committee review prc . ss. It may be modified several 
times as its intent is clarified and public concerns are addr'"- 1  I also understand that any 
changes to an approved state coastal management program k.:uct be formally submitted for 
review by your agency. Since this bill is not yet approved or enacted, such a submittal, 
obviously, has not yet been made.

Is it a standard procedure for your federal agency to comment on proposed state legislation? 
Committing to a  written statement .1 legislation which is currently before Alaska’s 
Legislature under the signature and letterhead of agency authority appears unusual, at best, 
and gives the impression that the federal agency is actively taking a position on the proposed 
state legislation. If that is indeed your intent, please dc cribc your agency’s autho -ivy for 
and policy on commenting on proposed state legislation.

Further, the comments in your letter iead me to iitlicvc that your agency does not 
understand the bill’s composition. In the third paragiapb of page 1 of your letter, you state 
that SB 308 would narrow the scope of review for state agency decisions including the 
disposition of state land, property, and resources. That described effect is not pan  of the 
proposed amendment to the Alaska Coascal Management Program ("ACMF1). Only Section 
3 of the bilL proposed statute AS 46.40.094, would affect the ACMP, The first two sections
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of the bill address amendments to the Alaska Land Act (Alaska Statutes Title 38, chapter
5), a  set of statutes dating from statehood which is independent of and not part of the 
ACMP statutory scheme.

Even if a fed ira i agency properly may comment on proposed state legislation, a  federal 
agency cannot possibly have any basis to comment on proposed amendments to state 
statutes which are not in any way under the control of a federal program. Although some 
decisions eventually issued under the .Alaska Land Act may require a  prior independent 
consistency determination under the ACMP (.Alaska Statutes Title 46, Chapter 40), the vast 
majority do not.

I would ask that you reconsider the accuracy of and appropriateness of your comments 
presented on page 1, paragraph 3 of your letter. I t  after such reconsideration, you still feel 
that your comments are accurate and appropriate, please clarify and specify how they apply 
to the particular sections of SB 308 and what conflicts result.

Your second comment (page 2, paragraph 1) also appears to address the portions of the bill 
proposing amendments to the Alaska Land Ac:. The last sentence if paragraph 1, page 2 
refers to the location of an activity. Nothing in Section 3 of the bill, the only section 
affecting decisions under the ACMT, refers to location of an activity; the only such reference 
is in Section 2 of SB 308. Again, ruch comments appear to arise from a  faulty 
understanding of the bill and, as a result, are inaccurate and inappropriate.

If indeed your second comment does address Section 3 of SB 308, the comment remains 
unclear as to how the ACMP, if amended pursuant to Section 3 of SB 308, might contradict 
federal statutes or regulations and cause problems. You refer to CZMA section 307(c)(1) 
(codified at 16 U.S.C. § 1456(c)(1)) which requires consistency of federal agency activities 
"to the maximum extent practicable with the enforceable policies of approved State 
management programs," (emphasis added) and you then provide HJR. Conference Report 
No. 964 describing the intent of Congress in enacting the 1990 amendment to that section.

You do not, however, provide any cites to federal statutes or regulations which, in the event 
that Section 3 of SB 308 is enacted in its current form, could create a  conflict between the 
ACMP and existing federal requirements for state coastal management programs (16 U.S.C. 
§ 1455(d)). W hat specific statutes or regulations exist (since intent language must be used 
to construe existing language) that would cause a conflict between the ACMP and the 
federal requirements for state programs if Section 3 of SB 308 is enacted? What would be 
the result of any alleged conflict? I request clarification and specifics of how OCRM 
anticipates that Section 3 of SB 308 would violate state program requirements.



h-tH-an r.ti L1! V U  U 1L dnu Ulib rhri MU. sJOOilbboi f, IA/UJ

Clement Lewsey, Acting Chief 
Coastal Programs Division 
March 3, 1994 
Page 3

Y our third comment (page 2, paragraph 2) does appear to addr'- Section 3 (phasing of 
consistency determinations). However, it seems to agree u.at the use of phasing is 
consistent with the CZMA. Indeed, Section 3 of SB 308 appears to conform with the intent 
of 15 C.F.R. § 930.37(c) by providing for review "at major decision points for a long-term 
project and ensuring] that the project, taken as a  whole, is consisten t. . . with the state 
coastal management program." If there is a  conflict, please specify how you believe Section 
3 of SB 308 conflicts with the federal CZMA requirements for state programs.

I am impressed by the quick icsoonsc you provided to Ms. O tt and request that I be 
accorded the same consideration. As Ms. Ott pointed out, proposed legislation may move 
quickly and if concerns or potential problems exist, th ey  should be addressed now. I look 
forward to a written response in the next day or two. Our facsimile number is (907)562- 
3852. If a  prompt written response is not possible, perhaps you will be available to provide 
comments by telephone to a state legislative committee considering this bill. In that case, 
please call me at (907)762-2547 so I can arrange for a telephonic conference.

Sincerely,
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Juneau, Alaska 993 01.

Dear D r  Ott:

Thank: you for your letter cf March 1, 1994-, regarding: Alaska 
Senate 3iiL 305 (S3 308; . 55 303 would affect the way the Alaska
Coastal Management Program (ACMP) reviews decisions by state 
agencies regarding the disposition of state- Land, property and 
resources. tour letter raises several issues regarding ,?FT 3 03 
and asks for clarification on the federal role in this particular 
legislation. Because we have not had time ro conduct an- in-depth 
review or legal analysis cf S5 303, the comments that follow must 
be viewed as a preliminary programmatic response.

The Office of Ocean and Coasral Resource Management (OCRM) is 
the federal office responsible for overseeing the implementation 
of stare coastal management programs developed pursuant ro rhe 
Coestal Zone Management Act of 1972, as amended (CZMA'. In 
addition to initially approving stare programs, CCRM is charged 
with reviewing and approving or denying changes to the state's 
coastal management program. Thus, if SB ~~" J
resultant changes to rhe ACM? would have 
for approval a a a pre-gram change pursuant 
SubDart r.

303 were enacted, the 
to be submitted to OCRM 
to 15 C-T.P. 923

As mentioned above, we have completed a preliminary review of 
S3 308, and it would be premature to decide whether CCRM would 
approve the changes resulting from. SB 308 . We can, however, 
point out. several aspects of S3 308 for which. OCRM. has 
significant concerns:. First, as presented,. S3. 303 would narrow 
the scope of review for state agency decisions including 
disposition of state land, property and resources. In essence, 
this \ aid. create a. double standard for review- under rhe ACMP: 
one standard for federal agency actions, and a narrower, less 
strict standard for stare agency actions. In order to apply 
state coastal management enforceable policies to federal agencies 
through, the CZMA's federal consistency provisions, the standard 
of review applicable co the federal agency must be the sane 
standard that appLies to all public and private- entities under 
the state's jurisdiction.
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Second, in narrowing the scope of review, SB 303 would be 
contrary to the direction set by Congress in tha 1990 
reauthorization of the CZMA regarding" state review of direct 
federal, activities, under section 307(c) (1) of the CZMA. 
Specifically, the changes require that each, federal agency 
activity affecting any land or water use or natural resource of 
the coastal zone be conducted, in a manner which is consistent to 
the maximum. extent practicable with the enforceable ooLicies of 
an approved, state coastal management program. Further, Congress 
intended that in determining the effects of the activity, the 
federal agency must consider hath, direct and. indirect effects, 
including- reasonably foreseeable cumulative effects of the 
proposed activity.'' It is also important to emphasize that the 
trigger for review of an activity is whether it affects- the land 
or water uses or natural resources of the coastal zone, not the 
Location of th° activity.

Finally, you have raised the question of -whether the federal 
program allows for phasing the review of certain activities. 
Federal regulations at 15 C.F.R. 930.37(c) allow, under certain 
circumstances, for the phased review of federal activities. This 
section is not intended to curtail the scope of the review at any 
particular phase. In fact, this section provides an opportunity 
for state review at major decision points for a long-term project 
and ensures that the project, taken as a whole, ; *; consistent to 
the maximum extent practicable- with the state coastal management 
program.

I hope that this letter answers your questions. Enclosed are 
seme background materials regarding the reauthorization of the 
CZMA and federal consistency. If '/cu would like to discuss the 
matter further, oiease contact John King of mv staff at 
301/713—3121.

Sincerely,

C le r s e s r t^ l iw s e y , A c t i  
Coastal Programs Division

enclosures

Paul Rusanowski, DGC 
Beth. Kerttula, DOL

1 n.R. Conference Report Wo. 96-J, 101st Congress, 2d 
Session ac 570, 971 (1990)
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31 L I  SSuOi and background irrforaaciorr. T:oa our- persrae.ci.ve-, i
So JOS id a. radical add if J rn public policy regarding che. public j
incuc. process. under Alaska.'s eras col nans g ana cc plan as che 
Coastal Zone Marrnsenanr Aoc- Vs- have several key concerns.

.̂ L) Tills bill gives resource agency diractors cine power to H a i r  
die. scope- of issues addressed during the ini rial a d d  a is cracive 
review. Would siaiiar covers ba granted re federal resource 
agency directors on federal land disposals under ode consistency 
de.ee minaciens? Or would cvo 3 candards go incc efface: one on 
federal lands and one on scare lands?

fyL) Tills bill inscicucionaliass. mulcl-phasing on scars lands by 
allowing, review of ::relevanc’! public concerns during die 
appropriate project das-e. W~ are ccccarr.ed 7 bar nuici-phasLag 
increases the iiksiihocu of erroneous land disposals because the 
process Lacks a chore ugh cose/bane: i c analysis and base in ceres a 
finding during the inicial review phase. . This seeaa councar co 
che. an cir e concapc of die CZMA. Does cic= federal governsenc. 
allow culcl-phas ir.g- of pro j eccs on federal Lands as salncained by 
scace officials?'

!>1) Linicinr che range of effaces during cine review process co 
“* foreseeable. • significant: and dioeec"' s sears no elininace nos a 
effaces. Didn't Ceng res s clarify 11 direct’" co include secondary, 
cucrclaclve and indirect? If so, iov can the federal gavemcenc 
approve language chan chey chs-nselves- db noc use?

/>«-) Lisrtcing che range of effaces. on fisc and. wildlife- co 
"Vichin. che scope of eke Lease sale area.1" ieecs a-acreuie-ly 
arbitrary and unraalis ci-c. This would exclude effects on 
oiigrsojry wildlife. including fish, car ice nasunalc and. birds, and
also effects on wildlife arcedLately adjoining -rhe lease sale 
a re a .

!

Me.Msaa oacr.MiZArcNS 
n/aska C.-dbC.«iHlco-- Al35«l.ofv;-el©-rIs.T<i<tra.-\A Asscea— t* .
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. , ------------- ----------------------- -------- j - C^ocer r r i c A/aa ' .V  pisnsfmen

C cc .'.In e ;.U -jc fir.r*  A^oca-in— . C-vocva C n r i d o i ^ n w - X&nsi.“ ;rsrvx;-; ."ih -rrrdn 'i ,UuacrJc.-.-
a - c c -U ^ o  ■ Hcnr.itn.'Sour.iK C R ^tevjtA quarJfcw A ssesiation - J*. -r.s« :iM ark ingA sjccA ron  
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SoiiHwsst A!as<3 S-nr.ir~ • ScvVs.'.i So-j;,-?;:' A :•_ e
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111 svmmarv, could you clarify che role oc Che federal government 
Tn this llgislacion? Would the federal government have to 
approve che changes proposed in S33 03 should cha.s- balL Decode 
law? WUai is che likelihood of federal approval gave it che legal
hi s t o r y  o f  the CZKA?

This bill ia on an extremely fast crack. Your «&sc& m  answerin3 
chesfe q u e e r  ions— even a preliminary revnev— vou,a ce grea u y  

appreciated.

Sincerely.

\Avd 0(v
H i k i  OLC , P h . D .
C h a i rm a n  c f  c h e  Ha h i  c a t  Commie. L a e
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(907)762-2547

The Honorable Jalmar Kerttula 
Alaska State Legislature 
State Caoitol, Room 427 
Juneau, Alaska 99801-1182

Dear Senator Kerttula:

Thank you for taking the tim e to meet with me eariie this w eek  to discuss the CS for SB 
308 (RES). At the conclusion of our meeting, you requested that I review and comment on 
the testimony submitted by Mr. Jon Isaacs and Ms. Ricki O tt before the Senate Finance 
Committee during Monday morning's hearing on that Bill. My comments on. the issues 
raised in that testimony are provided below. They address the testimony of Mr. Isaacs first, 
and conclude with a response to the issues raised by Ms. Ott. I  also have enclosed copies 
of both statements to assist you in your review.

Mr. Isaacs’ testimony identifies four broad areas which he feeis make the CS for SB 308 
(RES) unacceptable. Each of these is addressed separately beginning, in each instance, with 
a verbatim cite of Mr. Isaacs' concerns.

D EPT . OF Y A TU R A L  RESO U RC ES
DIVISION OF OIL AND GAS

March 3, 1994

Mr. Isaacs’ Comments:

Issue: 'There- have been procedural problems with Best Interest Findings resu ltin g  from 
shortage of staff and funding; some of these could have been avoided with assistance from 
the Division of Governmental Coordination or other agencies."

Response: I was not aware of any procedural problems with the division’s Best Interest 
Findings, either as a result of staff shortages or a lack, of funds. W ithout further elaboration 
from Mr. Isaacs, I had no way of judging why he believes that those "problems" could have 
been avoided with the assistance of the Division of Governmental Coordination o r other 

. agencies. I called Mr. Isaacs yesterday evening to see if he could give me specific examples 
of procedural, staffing or funding problems which he believes have existed. He replied that 
he did not know of any specifics, but that he had a general feeling that the Lease Sales 
seciion of the Division of Oil and Gas could use more funds and more staff. l ie  further 
indicated that there was a broader perception among some in the Coastal Districts that 
staffing and funding problems exist; however, he was unable o r unwilling to provide specific 
examples.

Issue: "Giving broad discretion to division directors reduces the coastal district role in 
decision-making, hey terms are undefined, adding to agency discretion, particularly when 
tied (sic) project phasing language."
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Response; As you and I have discussed, and as 1 have said repeatedly in testimony on the 
CS for SB 308 (RES), I believe that the legislature has already delegated broad discretion 
to the commissioner through the provisions of Title 38. Our attempt in the CS for SR 308 
(RES) is not to broaden that discretion, but to define and clarify that discretion, as well as 
the commissioner's/director's responsibilities when acting within the bounds of that 
discretion. That clarification need not diminish the coastal districts, ur the public's role in 
decision making. It is not the intent of this legislation to do so.

Under the legislature's delegation of responsibility to balance state-wide concerns in 
determining the state’s best interest, someone has lo be the decision maker on behalf of the 
state. That fact, however, does not mean thai the director’s d rions or the exercise of his 
discretion in reaching chose decisions is, or should be, unbrii J. The written best interest 
findings and consistency decisions, as required by this legisla' r, must be well reasoned and 
supported by the record. Otherwise, ihosc decisions would subject to challenge as being 
arbitrary and capricious, and if they are not supported by the record, they obviously would 
be vulnerable to such challenges.

Mr. Isaacs’ comment that agency discretion is expanded by tying the discretion to phasing 
language is unfounded, in my view. The legislation seeks co clarify the legislature's intent 
chat the director, under carefully controlled conditions, be allowed to make a determination 
of whether or not a sale or disposal is in the state's best interest and consistent with the 
ACMP, without having a perfect knowledge of all future events. However, it does not allow 
for those decisions to occur unless the director provides for subsequent reviews of individual 
projects by the responsible agencies to assure that they are also consistent. Phased 
considerations cannot occur under the proposed legislation unless the director assures that 
the state has the authority to further condition subsequent projects to assure tha: they are 
consistent with the ACMP.

Issue: "This statute change sets a more lenient standard for Best Interest Findings compared 
to similar federal approvals, and may lead to federal legal challenge of the amendment to 
(sic) coastal management program."

Response: Title 33, as presently codified, already establishes a "more lenient" standard for 
best interest findings in support of oil and gas leasing, as compared to the Environmental 
Impact Statements and other NEPA-relatcd analyses required for federal Outer Continental 
Shelf sales. The CS for SB 308 (RES) simply provides clarification regarding the timing, 
scope and discretion within which the director must operate in developing the state's best 
interest finding.

Requiring.an EIS-like analysis, with its attendant costs, has always been an option which the 
legislature could require; however, the legislature chose in 1978, and reconfirmed in its 1990
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amendments to Title 38, not to do so. The basis for Mr. Isaacs’ comment that the CS for 
SB 308 (RES), through its amendments to the best interest finding provisions, could increase 
the likelihood of federal challenge to the state’s leasing statutes is unclear.

I am unav, of any basis for the federal agencies to challenge a policy decision of the 
Alaska legislature regarding the leasing of Alaska’s lands. To the extent that the provisions 
of Title 38 have always been '’Inconsistent'' with their federal counterparts, whatever basis, 
if any, for such a challenge would already exist. The best interest finding amendments, as 
well as those related to Title 46. have been reviewed very carefully by the Department of 
Law. Based upon that review, I do not believe that these amendments, whether to Title 38 
or Title 46, would lead to federal challenge, much less to decertification of the state’s 
ACMP program, as some have suggested hi the public testimony on the CS for SB 308 
(■RES).

Issue: "Deferring foil project review to later phases of a project under the recommended 
changes to AS46 has implications that are broader than just Best Interest Findings; it 
im pairs adequate evaluation of potential impacts and benefits and can lead to manipulation 
of the process." (emphasis added)

Response: The CS for SB 308 (RES) does not, per se, require deferral of project reviews. 
Rather, it acknowledges the director’s authority under certain conditions and with 
appropriate safeguards based upon the law, the regulations, the facts and t i . ; record to 
decide that a phased consistency determination is appropriate. It is not the intent of the 
legislation to impair full public review and evaluation of potential impacts and benefits. It 
simply acknowledges that, at the teasing stage, no one can properly evaluate all potential 
impacts and benefits that ultimately will follow from having awarded someone the exclusive 
right to explore for oil and gas for a pre-determi.ued period of time.

Tne legislation will assure that the state retains, in those instances where phasing is 
appropriate, full authority to further condition specific projects to assure that they are 
consistent. As I have said before, this is not a novel concept, nor is it a "radical change in 
policy," as some have said on the record. It is precisely the process contemplated under 
federal law and regulations to be used in those instances, Le., a  lease sale, in which not 
enough is known at the leasing stage to conduct one conclusive consistency determination 
for all projects that may follow.

M s. O ttJs C om m ents;

Issue: "The bill is fiscally irresponsible." Multi-phase projects will cost the state, because 
state and industry investments in a project will bias DMR’s analysis of later project stages 
in favor of project completion. Since buy-back of iand once disposed is not a fiscally
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realistic option, this bill will favor development regardless of costs to competing resource 
users.

Response: Since most of Ms. Ott’s expressed concerns relate, in one manner or another, 
to a belief that lease buy-backs are likely to be more common should the CS for SB 308 
(RES) be passed, I have attached a copy of my March 1. 1994 letter to Senators Pearce and 
Frank addressing those concerns in detail. It is also important to note that DNR’s review 
and approval of post-lcase sale projects is but one of the many agency reviews ajM public 
review that are required before permit approval. DNR does not, and will not, under the 
provisions of the CS for SB 308 (RES), have the unilateral authority to approve any post- 
lease projects, such as the drilling of a well or the placement of facilities, pipelines or any 
other development-related facilities.

Permits for such activities entail multiple agency review am} approval. As a consequence, 
their review is coordinat'd by the Division of Governmental Coordination (DGC), net 
DNR. As the coordinating agency for the state, DGC is responsible for assuring that those 
perm it/project reviews are thorough, and that any resulting permits are appropriately 
conditioned to be sure that they are consistent with the a CMP. State agencies typically 
participating in those reviews include the Alaska Departments of Fish and Game, Natural 
Resources, Environmental Conservation, and the Division of Governmental Coordination: 
federal agencies typically include the Environmental Protection Agency, the U. S. Fish and 
Wildlife Service, the Corps of Engineers, the National Park Service, tbe National Marine 
Fisheries Service, and others. In addition to these agencies, the Coastal Districts review the 
permits, and there is opportunity for public review, as well. Thus, the fear that DNR can 
control this process is completely unfounded.

Issue; "Mr. Eason has misrepresented the fiscal impacts of this bill to the state. This can 
be demonstrated by the following three scenarios comparing the financial risks of initial 
versus multi-phase development."

R esponse; Rather than speculate on the potential fiscal impacts of alternative scenarios, 
none of which have any basis in fact, it is more reasonable to review the record to see what 
the fiscal impacts of having issued almost 1800 leases with provisions allowing the state to 
subsequently preclude development have been (see attached letter to Senators Pearce and 
Frank).

rssuer Multi-phase developments arc not in the public’s best interest. Because this bill 
institutionalizes multi-phase developments, this bill does not protect the public interest.

Response: Tautologies are insidious; this one particularly so. The CS for SB 308 (RES) 
does not "institutionalize" multi-phase developments. Multi-phase developments are the
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norm in real life. For example, no one contemplated when the Leases overlying the Prudhoe 
Eay Field were issued in 196? and 1969. that an expanded oil recovery phase, including 
construction of the central conditioning facilities at Prudhoe Bay Field, would occur 20 years 
later. No one predicted that phase, nor could they have, because the technology required 
did not then exist Nevertheless, the fact that the facilities were constructed nine years after 
production began, and that they ultimately will result in the incremental production of 
billions of barreLs of liquids with attendant royalties and taxes, calls into question whether 
the project’s development should be summarily dismissed as "not protecting the public’s 
interest-"

While Ms. Oti presumably would insist that we should have known beforehand whether 
technology may be developed and whether additional oil ultimately may be recovered in 
order to "better" understand the costs and benefits of ail development before leasing, it is 
infeasible for us to do so, I continue to believe that the ram that we cannot foresee the 
future does not necessarily mean that developments which result from our initial decision 
to lease witn less than perfect knowledge are necessarily not in the public interest.

Issue; "Mr. Eason has misrepresented the impacts of this bill to the public, lt does affect 
the public review process, because timing is everytb‘-,». What this bill takes away is full 
public input at the beginn'ng tor the lease sale or la. '-posal process."

Response; Ms. Ott*s comment mischaracterizes both the intent and the effect of the CS for 
SB 308 (RES). .4s drafted, the bill encourages fuU public comment on lease sales and 
disposals. In addition, it defines the sideboards within which the director defines the scope 
of review, based on both those comments and the criteria listed in 38.05.035(g). Further, 
it places the burden upon the director to determine, in writing, all material facts and issues 
related to the proposed sale. In so doing, he must also explain in writing the basu for any 
determinations of non-materiaiity.

If you have additional questions or require further clarification on any of my responses, 
please call I am hopeful that your careful consideration of the record concerning the CS 
for SB 308 (RES) will lead you to agree that there is a compelling need for this legislation 
and that it represents a  careful balancing of the public interests.

Sincerely.

James E. Eason 
Director

Enclosures

CT
t
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TEST IM O N Y  8 E F C R E  SEN A TE  F IN A N CE  CO M M ITTEE

Jan Isaacs 
Jan Isaacs and Associates

Madame Chair, committee members, I appreciate the effort by the Chair to continue 
testimony tar these who did not have a chance t" do so last friday. My name is Jon 
Isaacs, cf Jon Isaacs and Associates, i am a planning consultant arc; have worked with 
municipalities and other coastal districts tor the past 13 years. I am working with a group 
of districts who nave Men evaluating the proposed legislation.

• Aa a group, we-feefrttiat there is no process PetteRhafKioasfal management for 
bringing everyone to* table to resolve concerns and result in the best possible 
development, tha DNR Eest Interest Finding included.

• Coastal management gives municipalities a guarantee that tha state and federal 
government will treat them as eauais and take their positions seriously (think about 
how the state complains of treatment by the federal government).

Over the last year, when there has been need to make changes in the coastal 
management program on issues such as cli spill contingency plans and Coastal Policy 
Council procedures (pending SB 238, S381 last year), coastal districts, agencies, 
representatives of the oil industry, and eHronmentaJ groups have worked togetner to 
develop consensus solutions. Please nets the broad support and lack of objection these 
bills have experienced

Coastal districts reccgniie the importance of ail and gas sales and other state re souree? 
to state and iccal economise. I agree mat the Superior Court decision on lease sale 78 
has crested a problem for tha Division of OH"and Gaa wltn regard to Best Interest 
Findings and coastal consistency determinations. The primary questions relate to: .

• what is a reasonable scope of analysis for a best interest finding,

»what level of analysis is applied to disposal of interest and subsequent phases 
of davelopment, and
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’ now ould multi-phased projects be addressed under the coastal consistency 
determination

I appreciate tha intent of the recant amendments. However, this bill, even with the 
proposed amendments, is not yet an acceptable solution.

• there have been procedural problems with Best interest Findings resulting from  
shortage of staff and .‘uncing,* soma at these could hav9 been avoided with 
assistance from the Division of Governmental Coordr^*’’" i or other agencies

• giving bread discretion to division directors reduces coastal district role in 
dectSton*making*jig}L!3rtT5Sare undefined, adding to-agency discretion, particularly 
when lied project ch'asing language

• this statute change seta a more lenient standard tar Best Interest Findings 
compared to similar federal approvals, and may lead to federal legal challenge ot 
tne amendment to coastal management program

• deterring full project review to iater phases cf a project under the recommended 
changes to AS4S, has implications that are broader than just Best interest findings; 
it impairs adequate evaluation of potential impacts1 and benefits and can lead to 
manipulation of the process

Wa are pleased that same Initial discussions on perspectives were neld with the 
Department ot Natural Resources, and we hope to meet again to diecuss language that 
might reduce the problems faced oy DNR without creating new problems for others. Wo 
are currently worttng on language changes, hut do not want to rush amendments to the 
table and repeat tha inadequate public involvement problems that have plagued this 
legislation to date. We respectfully request that the Senate finance Committee delay 
action on this bill for a week in order to develop amendments that can best meet -he 
interests otall panles.'- w  ^
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UNITED FISHERMEN OF ALASKA

2 / Z 3 / S 4  2 11 Fourth Street Suita 112
Juneau, Alaska O08Ct 

TESTIMONY FOR SENATE 'IN A N C E  o n  S 3 3 0 3  907/536-2820
Fax: 907/403-2545

UFA o p p o s e s  t h i s  l e g i s l a t i o n .  Wa a r e  n o c  a n t i - d e v e l o p m e n t .
H o w e v e r ,  t h i s  i a g i 3 L a n i o n  a l l o w s  DffR co i g n o r e  r e s o u r c e  u s e  
c o n f l i c t s , t r a n s p o r t a t i o n  i s s u e s  a n d  a n v i  r o n m e r . t a l  i s s u e s  d u r i n g  
Che i n i  r i a l  a d m i n i s t r a t i v e  r e v i e w  p r i o r  t o  d l g o o a a l  o f  L a n d a .

T h i s  b i l l  i s  f i s c a l l y  I r r e s o o n a i b l a . M u l t i - p h a s e  p r o j e c t s  w i l l  
c o s t  t h e  s t a t e ,  b e c a u s e  s t a t e  and i n d . x a t r y  i n v e s t m e n t s  i n  a 
p r o j e c t  w i l l  b i a s  DNR's a n a l y s i s  o f  l a t e r  p r o j e c t  s t a g e s  i n  f a v o r  
o f  p r o j e c t  c o m p l e t i o n .  S i n c e  b u y - b a c k  o f  l a n d  o n e s  d i s p o s e d  i 's 
n o t  a f i s c a l l y  r e a l i s t i c  o p t i o n ,  t h i s  b i l l  w i l l  f a v o r  d e v e l o p m e n t  
r s & a r d i e a s  o f  c o s t s  co c o m p e t i n g  r e s o u r c e  u s e r 3 .

Mr., 2* s o n  'nan m-i < r R n r g s a n t a d  - h e  f i s c a l  i m p a c t s  o f  t h i s  b i l l  t o  
t h e  a t ? t a .  T h i s  can  be demons c r a t e d  by  t h a  f o l l o w i n g  t h r e e  
s c e n a r i o s  c o m p a r in g  t h e  f i n a n c i a l  r i s k s  o f  i n i t i a l  v e r s u s  m u l t i ­
p h a s e  d e v e l o p m e n t .

S c e n a r i o  // I i 3  i n i t i a l  p h a s e  d e v e l o p m e n t  i n  w h ic h  t h e  S t a t e , ,  
i n d u s t r y  a n d  t h e  p u b l i c  d i 3 c u s s  and  r a s o i v 9  a l l  i s s u e s  p r i o r  t o  
t h e  s t a t e  d i s p o s i n g  t h e  l a n d  and  d e p o s i t i n g  t h e  money i n t o  t h e  
g e n e r a l  a c c o u n t .  I f ,  a t  some l a t e r  t i m e ,  t h e  s t a t e  f i n d s  i t  
e r r o n e o u s l y  d i s p o s e d  t h e  l a n d ,  e v e n  w i t h  t h e  b e s c  i n f o r m a t i o n  
a v a i l a b l e  t o  i t  d u r i n g  t h e  i n i t i a l  r e v i e w ,  c h e  s t a t e  a s s u m e s  t h e  
f i n a n c i a l  r i s k  f o r  i t s  m i s t a k e  a n d  m u s t  p a y  j u s t  c o m p e n s a t i o n  co 
t h e  l e s s e e .  T h i s  i s  t h e  way t h i n g s  a r e  d o n e  u n d e r  e x i s t i n g  l a w .

M u l t i - p h a s i n g  i n t r o d u c e s  a new e l e m e n t  o f  f i n a n c i a l  r i s k ,  b e c a u s e  
i t  i n c r e a s e s  t h e  l i k e l i h o o d  o f  e r r o n e o u s  i a n d  d i s p o s a l s .  uTA 
d o es  n o t  b e l i e v e  t h i s  f i n a n c i a l  r i s k  s h o u l d  b e  b o r n e  by t h e  s t a t e  
o r  t h e  p u b l i c .  R a t h e r ,  i f  t h e  d e v e l o p e r  i a  i a  s u c h  a h u r r y  t o  
s t a r t  a p r o j e c t  t h a t  t h e y  c a n n o t  c ak e  t h e  t i m e  t o  h a v e  t h e  s t a t e  
do a  t h o r o u g h  c o a t / b e n e f i t  a n a l y s i s  a n d  b e a t  i n t e r e s t  f i n d i n g  
p r i o r  t o  a l a n d  d i s p o s a l ,  t h e n  t h e  d e v e l o p e r  s h o u l d  b e a r  a l l  o r  
p a r t  o f  t h e  i n c r e a s e d  f i n a n c i a l  r i a k .

S c e n a r i o  02 i 3  m u l t i - p h a s e  d e v e l o p m e n t  i n  w h i c h  t h e  d e v e l o p e r  
p r o c e e d s  a t  t h e i r  own r i s k .  A p p r o v a l  f o r  l a n d  d i s p o s a l  d o e s  cqt; 
v e s t  t h e  p e r s o n  with a p r o p e r t y  r i g h t .  The s t a t e  w o u ld  no. t  h a v e  
co compensate t h e  l e s s e e  f o r  t h e  l a n d  d i s p o s a l ,  i n c l u d i n g  i n t e r ­
e s t ,  a n y  i n v e s t m e n t s  made b y  t h e  p e r s o n  b a s e d  u p o n  t h e  a p p r o v a l  
a n d  l o s t  p o t e n t i a l ,  i f  DNR d i s a p p r o v e s  l a t e r  p r o j e c t  p h a s e s .  .

I n  s c e n a r i o  f / 3 , t h e  d e v e l o p e r  a n d  t h a  s t a t e  s h a r e  t h e  f i n a n c i a l  
r i s k  o f  p r o c e e d i n g  w i t h  a m u l t i - p h a s e  d e v e l o p m e n t . Money f o r  a  
l a n d  d i s p o s a l  i s  t r a n s f e r r e d  i n t o  a n  e s c r o w  a c c o u n t  u n t i l  Che
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state cotnplatas i t s  final beac interest finding, i f  the p r c j a u c  
is approved, the munay Is transferred ir.no the state's general 
account. If the project is denied, tha money ia recurred to the 
lessee. However, the leasee bears the risk .for all inveacmeucs 
it made based upon project approval, including lost potential.

Mr. E a s o n  h a s  p r e s e n t e d  t h e 3 s i l l  a s  tic a d d i t i o n a l  r i 3 k  t o  t h e  
3 c a t e .  T h i s  i s  n e t  t r u e .  The b i l l  d o e s  n o t  a d d r e s s  t h e  
a d d i t i o n a l  r i s k  co t h e  s t a t e .  I  w i s h  t o  e m p h a s i z e  t h a t  u r ^  
s t . - n r g l . y  " b e l i a v a s  t h a t  t h e  s t a t e  s h o u l d  be r e a u i  r ? d  t o  c o n d u c t  a 
chw «ough b a s e  i . i e e r s s c  f i n d i n g  p r i o r  t o  a  Land d i s p o s a l  in  w p r v  
c a s e  . . .  w h ich  t h e  n e c e s s a r y  i n f o r m a t i o n  i s  a v a i l a b l e  co t h a  s t a t e  
a c  t h e  t i m e  o f  Che i n i t i a l  a d m i n i s t r a t i v e  r e v i e w .

M u l t i - p h a s e  d e v e l o p m e n t s  i r e  n o t  i n  t h e  p u b l i c  a b e s t  i n t e r e s t .  
B e c a u s e  t h i s  D i l l  i n s t i t u t i o n a l i z e s  m u l t i - p h a s e  d e v e l o p m e n t s , 
t h i s  b i l l  does  n o t  p r o t e c t  t h e  p u b l i c  i n t e r e s t .

M r ^ - £ a a o n  has  a l a r e p r e s e n t e d  t h a  i m p a c t s  o f  t h i s  bill ro  rhe  
p u b l i c . I s  d o e s . a f f e c t  t h e  p u b l i c  r e v i e w  p r o c e s s ,  b e c a u s e  t i m i n g  
i s  e v e r y t h i n g .  What t h i s  b i l l  t a k e s  away i s  f u l l  p u b l i c  i n p u t  a t  
t h e  b e g i n n i n g  o t  t h e  l e a s e  s a l e  o r  l a n d  d i s p o s a l  p r o c e s s .

T h i s  i s  a critical p o i n t .  At t h e  l e a s e  s a l e  s t a g e ,  DNR f u n c t i o n s  
a s  a  public  a g e n c y  a n a  i t  controls t h e  c o n f l ic t  r e s o l u t i o n  
p r o c e s s  v i ta  minimal b i a s  b e c a u s e  i t  d o e s  n o t ,  a t  t h i s  p o i n t ,  
h a v e  a v e s t e d  i n t e r e s t  i n  t h e  p r o j e c t .  H ow ever ,  a f t e r  Che l a n d  
i 3  d i s p o s e d ,  t h e  s t a t e  and l e a s e e  w o rk  c l o s e l y  t o g e t h e r :  t h e r e
s e e  c o n t r a c t u a l  o b l i g a t i o n s  ar.d f i n a n c i a l  i n v e s t m e n t s  t o  w h ic h  
t h e  p u b l i c  i s  not p r i v y .  D u r i n g  l a t e r  p u b l i c  comment p e r i o d s ,  
t h e  p u b l i c  is  f i g h t i n g  an u p h i l l  b a t t l e  a g a i n s t  b o t h  t h e  l e a a e e  
a n d  c h e  s t a t e ,  w h i c h  now i s  a v e s t e d  p a r t n e r  i n  t h e  p r c j e c c .
P u b l i c  i n s e t  ac l a t e r  p r o j e c t  s t a g e s  a i a s l v  d o e s  n o t  c a r r y  t h e  
flam e w e i g h t  i t  woul f l - h a a a . had  a t  t h e  I n i t i a l  r e v i e w  a t a a a . .

Mr. l a s o n  h a s  a l s o  t e s t i f i e d  t h a t  t h i s  b i l l  d o e s  noc  l i m i t  t h e  
s c o p e  o f  i s s u e s  a d d r e s s e d  d u r i n g  i t s  r e v i e w .  . “ h i s  i s  n o t  t r u e  a s  
c a n  b e  s e e n  on p a g e  I ,  l i n e  9 ,  v i t h  t h e  w ord  "m ay ."  To e n s u r e  
t h a t  t h e  f u l l  3 p a c t r u a  o f  e f f e c t s  w i l l  be  c o v e r e d  d u r i n g  t h e  
r e v i e w ,  "hay"  s h o u l d  be c h a n g e d  t o  " s h a l l . "  7 u r t h « r ,  w h i l e  t h e  
w ord  ' ' s i g n i f i c a n t ” h a s  been  s u b s t i t u t e d  f o r  " n o n a p e c u l t i t i v e , "  
t h e r e  i s  no d e f i n i t i o n  f o r  e i t h e r  " s i g n i f i c a n t ” or "d i rec t ."  I t  
i s  i m p o s s i b l e  to  d e t e r m i n e  i :  t h e  o r i g i n a l  i n t a c t ,  o f  t h e  l a n g u a g e  
" n o n s p e c u l a t i v e , " t h a t  i s .  t o  s e v e r e l y  l i m i t  t h e  s c o p e  o f  i s s u e s  
r a i s e d ,  h a s  c h a n g e d .

Mr. E aaoc . -haa  m i s r e p r e s e n t e d  r h e  r a m i f i c a t i o n s  o f  t h i s  b i l l  z a  
t h e  s t a t e  and t h e  p u b l i c ,  T h i s  i s  a  s e r i o u s  b r e a c h  of. H ie, o u b l l n  
t r u s t . T h i s  b i l l  i a  a r a d i c a l  s h i f t  i c  p u b l i c  p o l i c y :  a3 s u c h ,
t h i s  h i l l  i s  b ach  u n n e c e s s a r y  and  u n d e s i r a b l e .  UFA u r g e s  t h i s  
c o m m i t t e e  to s c r u t i n i z e  t h i s  b i l l  w i t h  p e o p l e  who ara f a m i l i a r  
w i t h  i t s  l e g a l  h i s t o r y ,  s u c h  a s  che s t a t e  attorneys who l i t i g a t e d  
t e a s e  S a l e s 50,  jo  a n d  78,  to d e t e r m i n e  i f  t h e  c u r r e n t  law r e a l l y  
needs " f i x i n g . "

F u r t h e r ,  UFA r e q u e s t s  t h a t ,  i f  SB309 i s  p a s s e d  o u t  o f  t h i s  
c o m m i t t e e ,  i c  s h o u l d  be r e f e r r e d  t o  t h e  S e n a t e  J u d i c i a r y  
c o m m i t t e e  t o  d e a l  w i t h  i s s u e s  o f  c o n s t i : u c i o n a * i c y , c o n f o r m i t y  
w i t h  t h e  C o a s t a l  Zone Management A c t ,  j u s t  c o m p e n s a t i o n  and 
p o t e n t i a l  s t a t e  l i a b i l i t y  f o r  b u y - b a c k s .
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March 1, 1994

The Honorable Drue Pearce and Steve Frank 
Co-Chairmen, Senate Finance Committee 
Alaska. State Legislature 
State Capitol, Rooms 508 and 518 
Juneau, Alaska 99801-1182

Dear Senators Pearce and Frank:

A recurrent theme in public testimony on SB 308 is that the department is exposing the 
state to large fiscal risks should it be necessary to repurchase oil and gas leases if they are 
subsequently determined to be too environmentally sensitive for development. In her 
testimony earlier this week before the Finance Committee, Ms. Ricki Ott even went so far 
as to suggest that conflicts 'vill undoubtedly occur, resuiting in the need for lease buybacks. 
Her comments, as well as those of others testifying on SB 308. suggest that there will be 
extraordinary financial exposure for the state should SB 308 be passed.

Those concerns seem to arise from a belief that "history will repeat itself," and that the state 
will be faced with the need to repurchase tracts, as resulted after the legislature decided, 
as a m atter of policy, not to allow leasing in Kachemak Bay. For two reasons, I do not 
believe that passage of SB 308 will produce such dire consequences.

First, as a result of the Kachemak Bay decision, as well as g e n ia l  concerns about oil and 
gas leasing, the statutes governing oil and gas leasing underwen. comprehensive revision in 
1978. A major provision of those revisions was the adoption of a  five-year schedule with iii: 
predictable timelines. The requirement that sales which the departm ent pioposes to conduct 
must be on the five-year schedule for a minimum of two calendar years was adopted a t that 
time. The implicit purpose of this requirement was that the legislature have sufficient notice 
of potentially controversial sales so that it could act to set broad policy in those instances 
where it was the will of the legislature not to lease. SB 308 in no way diminishes the 
legislature's ability to review areas under consideration for leasing and to remove those 
which it chooses.

Secondly, the fiscal exposure about which Ms. Ott and others speculate already exists.
However, the presumption that massive lease buybacks conflicts will occur as a result of that
exposure conflicts with the record. Rather than speculating on the effects of having a
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situation where leasing might occur with the need to later disallow development, one should 
look to rhat record.

Since 1979, the Department of Natural Resources has included as a term in its leases a 
provision which makes clear rhat the lessee purchases the lease with the risk that it may 
ultimately no; be 'Plowed to develop the lease. That provision, Paragraph 20, entitled 
Default and Termination; Cancellation, provides in pertinent part:

...(b) Tne state may cancel this lease at any time if the state determines, after 
the lessee has been given notice and a  reasonable opportunity to be heard, that:

(1) continued operations pursuant to this lease probably will cause 
serious harm or damage to biological resources, to property, to mineral resources, or 
to the environment (including the human environment);

.(2) the threat of harm or damage will not disappear or decrease to 
an acceptable extent within a reasonable period of time; and

(3) the advantages of cancellation outweigh the advantages of 
continuing this lease in effect Any cancellation under this subparagraph will not 
occur unless and until operations under this lease have been under suspension or 
temporary prohibition by the state, with due extension of the terms of this lease, 
continuously for a  period of five years or for a lesser period upon requ-st of the 
lessee.

(c) Any cancellation under subparagraph (b) will entitle the lessee to 
receive compensation zs the lessee demonstrates to the state is equal to the lesser 
ofi

(1) the value of the cancelled rights as of the date of cancellation, 
with due consideration being given to both revenues from this lease 2n d  anticipated 
costs, including costs of compliance with all applicable regulations and stipulations, 
liability for clean-up costs or damages, or both, in the case of an oil spill, and all 
other costs rr asonably anticipated under this lease; or

(2) the excess, if any. over the lessee’s revenues from this lease (plus 
interest on the excess from the date of receipt to date of reimbursement) of all 
consideration paid for this lease and all direct expenditures made by the lessee after 
the effective date of this lease and in connection with exploration or development, 
or both, under this lease, plus interest on that consideration and those expenditures 
from the date of payment to the date of reimbursement.
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Since that provision was incorporated in the state:s leases, 40 competitive oil and gas lease 
sales have been held, with more than 1758 leases having been issued. In total, leases 
comprising mure than four million acres currently arc conditioned by this provision.

To date, there have been no conflicts which required the state  to exercise this option. To 
the contrary, there have been instances in which major accommodations were required of 
lessees to assure that their proposed development plans were made compatible with 
competing surface resources. I have cited for the record during prior testimony on SB 308 
the state's experience in permitting the Niaknk and Lisburne developments on the North 
Slope. In both cases the lessees’ proposed developments were considerably reconfigured 
and conditioned to assure minimal environmental impact and compatible development. 
Tnus, perception that the state is somehow forced into incompatible development after 
issuing oil and gas leases has never materialized.

Similarly, I have addressed on the record that the "conflicts" which were alleged by the 
plaintifo to be inevitable should Sale 78 proceed without deletion of the fishing corridor 
acreage. Those supposed "conflicts'’ simply do not comport with the record. As noted in 
my February 28, 1994 letter to the committee, the corridor area has been the site of leasing 
in the past, as well as the drilling of four exploratory wells. There aig active leases in the 
area today. These facts, again, arc being disregarded.

Tne record compiled from more than 40 lease sales since 1978 reflects that adequate 
mitigation measures and terms have been adopted at the lease sale stage to assure that the 
department can condition subsequent projects with demonstrated success to assure that they 
arc in the state's best interest and consistent with the ACMP. However, the courts’ 
decisions demonstrate that they are unwilling to allow the department to proceed beyond 
leasing to the second stage, that of reviewing specific project proposals, identifying conflicts 
that must be resolved, and working with the responsible state agencies,, the public and 
lessees to provide creative solutions to address those conflicts.

It is for that reason that passage of SB 308 is crucial. Without the legislature’s clear 
guidance, the courts will continue to set oil and gas leasing policy.

Sincerely,

James E. Eason 
Director
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Alaska k>tate Legislature 
State Capitol, Rooms 508 and 518
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r' t . •>.
Dear Senators Pearce and Frank:

A recurrent theme in p u b lic  testimony on SB 308 is that the department is  exposing the 
state to large fiscal risks should it be necessary to repurchase oil and gas leases if they are 
subsequently determined to be too environmentally sensitive for development In her 
testimony earlier this week before the Finance Committee, Ms. Ricki Ott even went so far 
as to suggest that conflicts will undoubtedly occur, resulting in the need for lease buybacks. 
Her comments, as well as those of others testifying on SB 308, suggest that there will be 
extraordinary f in a n cia l exposure for the state should SB 308 be passed.

Those concerns seem to arise from a belief that "history will repeat itself," and that the state 
will be faced with the need to repurchase tracts, as resulted after the legislature decided, 
as a matter Of uolicy, not to allow leasing in Kachemak Bay. For two reasons, I do not 
believe that passage of SB 308 will produce such dire consequences.

First, as a result of the Kachemak Bay decision, as well as general concerns about oil and 
gas leasing, the statutes governing oil and gas leasing underwent comprehensive revision in 
1978. A major provision of those revisions was the adoption of a five-year schedule with its 
predictable timelines. The requirement that sales which the department proposes to conduct 
must be on the five-year schedule for a minimum of two calendar years was adopted at that 
time. The implicit purpose of this requirement was that the legislature have sufficient notice 
of potentially controversial sales so that it could act to set broad policy in those instances 
where it was the will of the legislature not to lease. SB 308 in no way diminishes the 
legislature’s ability to review areas under consideration for leasing and to remove those 
which it chooses.

Secondly, the fiscal exposure about which Ms. Oti and others speculate already exists.
However, the presumption that massive lease buybacks conflicts will occur as a result of that
exposure conflicts with the record. Rather than speculating on the effects of having a
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situation where leasing might occur with the need to later disallow development, one should 
look to that record.

Since 1979, the Department of Natural Resources has included as a term in its leases a 
provision which makes clear that the lessee purchases the lease with the risk th*t it may 
ultimately not be allowed to develop the lease. That provision, Paragraph 20, entitled 
D efault and Termination; Cancellation, provides in pertinent parn

...(b) The state may cancel this lease at any time if .the state determines, after 
the lessee has been given notice and a reasonable opportunity to be heard, that:

(1) continued operations pursuant to this lease probably will cause 
serious harm or damage to biological resources, to property, to mineral resources, or 
to the environment (including the human environment);

(2) the threat of harm or damage will not disappear or decrease to 
an acceptable extent within a reasonable period of time; and

(3) the advantages of cancellation outweigh the advantages of 
continuing this lease in effect. Any cancellation under this subparagraph will not 
occur unless and until operations under this lease have been under suspension or 
temporaiy prohibition by the state, with due extension of the terms of this lease, 
continuously for a period of five years or for a lesser period upon request of the 
lessee.

(c) ' Any cancellation under subparagraph (b) will entitle the lessee to 
receive compensation as the lessee demonstrates to the state is equal to the lesser 
of:

(1) the value of the cancelled rights as of the date of cancellation, 
with due consideration being given to both revenues from this lease and anticipated 
costs, including costs of compliance with all applicable regulations and stipulations, 
liability for clean-up costs or damages, or both, in the case of an oil spill, and all 
other costs reasonably anticipated under this lease; or

(2) the excess, if any, over the lessee's revenues from this lease (plus 
interest on the excess from the date of receipt to date of reimbursement) of all 
consideration paid for this lease and all direct expenditures made by the lessee after 
the effective date of this lease and in connection with exploration or development, 
or both, under this lease, plus interest on that consideration and those expenditures 
from the date of payment to the date of reimbursement.
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Since that provision was incorporated in the state’s leases, 40 competitive oil and gas lease 
sales have been held, with more than 1758 leases having been issued. In total, leases 
comprising more than four million acres currently are conditioned by this provision.

To date, there have been no conflicts which required the state to exercise this option. To 
the contrary, there have been instances in which major accommodations were required of 
lessees to assure that their proposed development plans were made compatible with 
competing surface resources. I have cited for the record during prior testimony on SB 308 
the state’s experience in -permitting the Niakuk and Lisbume-developments on the North 
Slope. Tn both cases the lessees’ proposed developments were considerably reconfigured 
and conditioned to assure minimal environmental impact and compatible development. 
Thus, perception that the state is somehow forced into incompatible development after 
issuing oil and gas leases has never materialized.

Similarly, I have addressed on the record that the "conflicts" which were alleged by the 
plaintiffs to be inevitable should Sale 78 proceed without deletion of the fishing corridor 
acreage. Those supposed "conflicts" simply do not comport with the record. As noted in 
my February 28,1994 letter to the committee, the corridor area has been the site of leasing 
in the past, as well as the drilling of four exploratory wells. There are active leases in the 
area today. These facts, again, are b?ing disregarded.

The record compiled from more than 40 lease sales since 1978 reflects that adequate 
mitigation measures and terms have been adopted a the lease sale stage to assure that the 
department can condition subsequent projects with d monstrated success to assure that they 
are in the state’s best interest and consistent witc the ACMP. However, the courts’ 
decisions demonstrate that they are unwilling to allow the department to proceed beyond 
leasiDg to the second stage, that of reviewing specific project proposals, identifying conflicts 
that must be resolved, and working with the responsible state agencies, the public and 
lessees to provide creative solutions to address those conflicts.

It is for that reason that passage of SB 308 is crucial. Without the legislature’s clear 
guidance, the courts will continue to set oil and gas leasing policy.

Sincerely,

Director
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The Honorable Drue Pearce and Steve Frank 
Co-Chairmen, Senate Finance Committee 
Alaska State Legislature 
State Capitol, Rooms 508 and 518 
Juneau, Alaska 99801-1182

D ear Senators Pearce and Frank:

A recurrent theme in public testimony on SB 308 is that the departm ent is exposing the 
state to large fiscal risks should it be necessary to repurchase oil and gas leases if they are 
subsequently determined to be too environmentally sensitive *br development. In her 
testimony earlier this week before the Finance Committee, M' cki O tt even went so far 
as to suggest that conflicts will undoubtedly occur, resulting in he need for lease buybacks. 
H er comments, as well as those of others testifying on SB 308, suggest that there will be 
extraordinary financial exposure for the state should SB 308 be passed.

Those concerns seem to arise from a belief that "history will repeat itself," and that the state 
will be faced with the need to repurchase tracts, as resulted after the legislature decided, 
as a m atter of policy, not to allow leasing in Kachemak Bay. For two reasons, I do not 
believe that passage of SB 308 will produce such dire consequences.

First, as a result of the Kachemak Bay decision, as well as general concerns about oil and 
gas leasing, the statutes governing oil and gas leasing underwent comprehensive revision in 
1978. A major provision of those revisions was the adoption of a five-year schedule with its 
predictable timelines. The requirement that sales which the departm ent proposes to conduct 
must be on the five-year schedule for a minimum of two calendar years was adopted at that 
time. The implicit purpose of this requirement was that the legislature have sufficient notice 
of potentially controversial sales so that it could act to set broad policy in those instances 
where it was the will of the legislature not to lease. SB 308 in no way diminishes the 
legislature’s ability to review areas under consideration for leasing and to remove those 
which it chooses.

Secondly, the fiscal exposure about which Ms. O tt and others speculate already exists.
However, the presumption that massive lease buybacks conflicts will occur as a result of that
exposure conflicts with the record. Rather than speculating on the effects of having a
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situation where leasing might occur with the need to later disallow development, one should 
look to that record.

Since 1979, the D epartm ent of Natural Resources has included as a term in its leases a 
provision which makes clear that the lessee purchases the lease with the risk that it may 
ultimately not be allowed to develop the lease. That provision, Paragraph 20, entitled 
Default and Termination; Cancellation, provides in pertinent part:

...(b) The state may cancel this lease at any time if the state determines, after 
the lessee has been given notice and a reasonable opportunity to be heard, that:

(1) continued operations pursuant to this lease probably will cause 
serious harm or damage to biological resources, to property, to mineral resources, or 
to the environment (including the human environment);

(2) the threat of harm or damage will not disappear or decrease to 
an acceptable extent within a reasonable period of time; and

(3) the advantages of cancellation outweigh the advantages of 
continuing this lease in effect. Any cancellation under this subparagraph will not 
occur unless and until operations under this lease have been under suspension or 
temporary prohibition by the state, with due extension of the terms of this lease, 
continuously for a period of five years or for a  lesser period upon request of the 
lessee.

(c) Any cancellation under subparagraph (b) will entitle the lessee to 
receive compensation as the lessee demonstrates to the state is equal to the lesser 
of:

(1) the value of the cancelled rights as of the date of cancellation, 
with due consideration being given to both revenues from this lease and anticipated 
costs, including costs of compliance with all applicable regulations and stipulations, 
liability for clean-up costs or damages, or both, in the case of an oil spill, and all 
other costs reasonably anticipated under this lease; or

(2) the excess, if any, over the lessee’s revenues from this lease (plus 
interest on the excess from the date of receipt to date of reimbursement) of all 
consideration paid for this lease and all direct expenditures made by the lessee after 
the effective date of this lease and in connection with exploration or development, 
or both, under this lease, plus interest on that consideration and those expenditures 
from the date of payment to the date of reimbursement.
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Since that provision was incorporated in the state’s leases, 40 competitive oil and gas lease 
sales have been held, with more than 1758 leases having been issued. In total, leases 
comprising more than four million acres currently are conditioned by this provision.

To date, there have been no conflicts which required the state to exercise this option. To 
the contrary, there have been instances in which major accommodations were required of 
lessees to assure that their proposed development plans were made compatible with 
competing surface resources. I have cited for the record during prior testimony on SB 308 
the state’s experience in permitting the Niakuk and Lisbume developments on the North 
Slope. In  both cases the lessees’ proposed developments were considerably reconfigured 
and conditioned to assure minimal environmental impact and compatible development. 
Thus, perception that the state is somehow forced into incompatible development after 
issuing oil and gas leases has never materialized.

Similarly, I have addressed on the record that the "conflicts'' which were alleged by the 
plaintiffs to be inevitable should Sale 78 proceed without deletion of the fishing corridor 
acreage. Those supposed "conflicts" simply do not comport with the record. As noted in 
my February 28, 1994 letter to the committee, the corridor area has been the site of leasing 
in the past, as well as the drilling of four exploratory wells. There are active leases in the 
area today. These facts, again, are being disregarded.

The record compiled from more than 40 lease sales since 1978 reflects that adequate 
mitigation measures and terms have been adopted at the lease sale stage to assure that the 
departm ent can condition subsequent projects with demonstrated success to assure that they 
are in the state’s best interest and consistent with the ACMP. However, the courts’ 
decisions demonstrate that they are unwilling to allow the departm ent to proceed beyond 
leasing to the second stage, that of reviewing specific project proposals, identifying conflicts 
that must be resolved, and working with the responsible state agencies, the public and 
lessees to provide creative solutions to address those conflicts.

It is for that reason that passage of SB 308 is crucial. W ithout the legislature’s clear 
guidance, the courts will continue to set oil and gas leasing policy.

Sincerely,

f i t - .
les E. Eason 

Director
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The Honorable Drue Pearce and Steve Frank 
Co-Chairmen, Senate Finance Committee 
Alaska State Legislature 
State Capitol, Rooms 508 and 518 
Juneau, Alaska 99801-1182

D ear Senators Pearce and Frank:

I appreciated the opportunity to testify before the Senate Finance Committee last Thursday 
morning concerning SB 308. During the public comment period following my testimony 
there were several comments made which need to be addressed in order to clarify the 
record regarding Sale 78, as well as the background of the litigation which precipitated this 
legislation.

The order in which I address the comments below reflects the order in which they were 
given during the testimony. I have included names of those testifying on each specific issue 
where my notes reflected them. In other instances, I have simply indicated the location 
from which the comments came as reflected in my notes. Also, I have paraphrased the 
comments, as I was unabte, given the pace of the testimony, to take down verbatim notes.

Mr. Loman, representing the North Slope Borough, suggested that "...Minerals Management 
Service’s (MMS) way is the way to reduce lawsuits." H e went on to explain that MMS starts 
much earlier in its leasing process to gather public comments, identify concerns and build 
consensus. H e indicated that were we to have followed that agency’s model, we would have 
avoided this litigation, and we wouldn’t be here discussing the legislation." The record 
suggests otherwise.

I have previously submitted for the record a two page document addressing the relative costs 
and litigation risks of the federal EIS/N EPA  pre-sale analyses conducted by MMS. The 
record reflects that MMS has conducted 15 lease sales over the 17 year period since it began 
OCS leasing in Alaska in 1976. In Cook Inlet alone, where two sales were held in the late 
1970s, MMS spent over $72 million for pre-sale environmental studies.

Notwithstanding this extraordinary investment and the scope and timing of their public 
outreach efforts, half of MMS’s lease sales were the target of lawsuits; two of those sales 
were enjoined by the court, and two sales were postponed by MMS. Therefore, contrary to 
Mr. Loman’s proposed solution, the record indicates that MMS’s process is not less

p o . aox ioto34
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vulnerable to litigation risk. Rather, based on the statistics, the MMS’s process appears to 
be more vulnerable, even though its costs are an order of magnitude higher and its pace is 
dramatically slower than the state’s process. Less than 15 percent of the state’s lease sales 
have been challenged in the corresponding period vs. 50 percent of MMS’s sales.

Mr. Loman also suggested that "...because Sale 55 tracts extended to shore," it was 
appropriate for the Alaska Supreme Court to find D NR’s best interest finding deficient for 
allegedly not considering in "enough" detail the impacts of Sale 55 on the Porcupine Caribou 
herd onshore in ANWR. Mr. Loman’s recollection of the sale configuration is simply wrong. 
Submerged lands immediately seaward of the ANWR uplands and lying between those 
uplands and the barrier islands offshore of ANWR are subject to the Beaufort Sea title 
litigation. Since the ownership of thai area is in dispute, it was not offered for lease in 
either Sale 50 or 55. Therefore, as I said originally, our sale tracts were well offshore of the 
ANWR uplands, and we did consider the effects of that sale on habit.’t and species within 
t^e sale area. The Supreme Court, in substituting its judgment, simply said we had not 
considered those effects "enough."

^ n e  of the comments received from Hom er suggested that, "...had we only agreed to 
institute a no surface entry policy in the three mile corridor offshore of the Nikiski area," 
we would not be involved in this lawsuit (Sale 78)." Again, the record suggests otherwise.

First, the allegations which the appellants made in the Sale 78 litigation were much broader 
than this comment would suggest. The appellants verbatim claim was that D N R’s findings 
are "...arbitrary, capricious, unsupported by record evidence and otherwise contrary to law, 
because they fail to properly weigh the pros and cons of the lease sale in deciding whether 
the sale is in the state’s best interest, evaluate standards in AS 38.05.035(e), (g), the ACMP 
and applicable local coastal zone management plans relating to the individual and 
cumulative impacts of proposed development projects on fisheries, wildlife and specially 
designated resouices and landscape values in the Cook Inlet region, human uses of those 
resources (e.g., sport and commercial fishing, subsistence and tourism, archaeological 
resources and privately-owned land in the region)."

Also, the record reflects that the lawsuit alleged multiple violations and oversights affecting 
numerous resources and involving several concerns in addition to fishing-related concerns. 
This fact clearly contradicts the assertion that, had we only prohibited surface entry on 
certain tracts, the lawsuit could have been avoided. Deleting certain offshore tracts would 
not have responded to alleged failures to properly consider cumulative impacts to 
archaeological resources, privately-owned land in the region and other vaguely defined 
concerns. Thus, there is no credible evidence that had we done so, we could have avoided 
a lawsuit.
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Either the lawsuit actually was filed primarily on behalf of commercial fishing interests and 
focused solely on protecting certain nearshore waters to assure their exclusive use of those 
areas or it was, as the plaintiffs contended in their lawsuit, much broader in scope. For a 
fuller understanding of this issue and the ambiguities between what apparent concerns were 
and what was alleged in the lawsuit, please see the enclosed letter dated February 10, 1994 
from Assistant Attorney G eneral Mary Ann Lundquist to Mr. Peter Van Tuyn declining 
Trustees’ offer of settlement.

However, a broader issue arises from the comment that we could have avoided this lawsuh 
and the need to amend the statutes had we but listened to those who dem anded that we 
remove certain acreage from the sale, even though the "conflicts" which they alleged may 
never materialize. The legislature has reserved to itself the right to remove acreage from 
consideration for oil and gas leasing, and it has chosen to do so sparingly, once in Kachemak 
Bay, and again in the instance of the state-owned submerged lands in Bristol Bay.

However, in 1978 the legislature established in statute a process that requires preparation 
and submittal of the departm ent’s five year oil and gas leasing schedule to the legislature. 
This process assures that the legislature will know well in advance those areas which the 
departm ent proposes to lease. The statutes require that sale areas be on the five year 
schedule for a  minimum of two years before they can be offered, with certain limited 
exceptions (exempt sales).

As a result of this process, the legislature has the opportunity to provide its policy guidance 
to the departm ent regarding those areas which it may choose not to lease. I question 
whether we would be fulfilling our responsibility in administering the lease program  simply 
to presume conflicts exist where none has been shown to exist and, acting on such a 
presumption, to close broad areas to oil and gas leasing. While it may benefit certain 
special interests to do so, I believe our responsibility to be broader under the legislature’s 
delegation to assure that oil and gas leasing be in the best interests of all Alaskans.

Finally, the s was a comment, also from H om er (or perhaps from Kenai), that we had 
disregarded ..he obvious conflicts" which exist in the fishing corridor. It was pointed out 
that this is the most heavily fished area on the peninsula. The record again reflects 
otherwise.

There are currently four tracts under lease in this corridor, with the most recent lease 
having been issued in September 1991. In addition, four exploratory wells have been drilled 
in those offshore tracts, all without creating a conflict. That record, it seems, has been 
disregarded. Nevertheless, it represents a record of compatible operations and multiple use 
of areas which have valuable surface and subsurface resources. Against the backdrop of 35
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years of compatible usage, the Superior Court chose to accept allegations of conflicts, to 
disregard the facts, and to adopt those purely speculative conflicts as a  basis for enjoining

The Alaska Supreme Court subsequently compounded the Superior Court’s error in refusing 
even to consider the state’s petition for reconsideration. As a  result, the state’s leasing 
program is in jeopardy, and will remain so, uniil the legislature acts to clarify its intent 
regarding the scope and timing of best interest findings, under Title 38 and Coastal Zone 
Consistency Determinations under Title 46.

Sale 78.

Sincerely,

Director

Enclosure

022S94dp.je
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DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY GENERAL 

February 10. 1994

H
WALTER J. HICKEL, GOVERNOR

PLEASE REPLY TO:

H  1031 WEST A THA VENUE. SUITE 200 
ANCHORAGE. ALASKA 99501-199A

P. 01

PHONE:
FAX:

(902) 269-51CO 
(907) 276-3(97

0  KEY BANK BUILDING
100 CUSHMAN ST.. SUITE AOO 
FAIRBANKS. ALASKA 99701-4079 
PHONE: (907)451-2811 
FAX: (907)451-2648
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Mr. Peter Van Tuyn 
Trustees for Alaska 
725 Christensen Drive 
Anchorage, Alaska 99501

Re: Ninilchik Traditional Council v. State 
AGO File No. 221-94-0515 Civ.

Dear Mr. Van Tuvn:

I am responding to your Offer of Settlement dated February 7, 1994. It has come 
to my attention that the substance o f Trustees’ settlement offer, which was labeled "Confidential - 
- For Settlement Purposes Only" has been widely disseminated in Juneau since it was presented 
to the state. Since the state has treated this letter as a confidential document up to this point, we 
can only assume that Trustees of Alaska have chosen to selectively disseminate the terms o f this 
offer o f settlement. In light o f the general knowledge o f this settlement offer, the state will not 
be treating the letter, nor this response on behalf o f the Department o f Natural Resources, as 
confidential.

The terms o f settlement you propose are not acceptable, and the Department of 
Natural Resources is reluctant to entertain settlement o f the Lease Sale 78 administrative appeal 
at this time.

Our reasons for declining your offer should be readily apparent. First, you do not 
offer dismissal o f the lawsuit with prejudice. You simply point out the obvious - that it is 
unlikely, absent the Supreme Court’s reversal of the Superior Court’s injunction or legislative 
intervention, that the state can proceed with Sale 78 until mid-1998. Then you suggest that 
"settlement mav be possible within a time frame which would allow the state to proceed with the 
sale this year." Feb. 7, 1994 letter (emphasis added). Therefore, Trustees’ offer o f settlement 
may not offer the state anything for settling.

Presumably, Trustees mean by its settlement offer that it would cooperate to have 
the injunction removed, allowing the sale to be held while litigation on the underlying issue 
continues. The state would still be exposed to the continuing costs o f  pursuing this and other 
sale-related litigation in which it is engaged with Trustees. Both the state and its lessees would

OJ-CSLH
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be subjected to prolonged uncertainty regarding the validity, terms and conditions of any leases 
which might be issued under those circumstances.

Moreover, dismissal of the Sale 78 litigation in its entirety does not address the 
broader question o f the substantial risks to the state’s ability to conduct its competitive leasing 
programs which have been created by the lawsuits which Trustees have pursued against Sales 50, 
55 and 78 (as well as the appeal o f the department’s Good News Bay decision). The legislature 
will shortly be addressing the broader question and exploring legislation to clarify its intent 
regarding what the scope and content o f Best Interest Findings and ACMP Consistency 
Determinations should be.

I think that it is also important to note that while the Trustees have alleged (albeit 
vaguely) wide-reaching problems with respect to the Final Best Interest Finding and the 
Consistency Determination, it appears from your settlement offer that the Trustees’ concerns are, 
in fact, much narrower. If the public interest litigants are willing to trade off their much broader 
concerns, as were alleged in the appeal, for the much narrower concerns o f the commercial 
fishing industry, then perhaps we should revisit the public interest litigant status of the appellants.

In conclusion, the state has determined that it would set a bad precedent to settle 
the injunction while continuing the costs o f litigation and perpetuating the uncertainty which has 
been cast over the state’s leasing program. The state also sees no advantage to settling this 
appeal in its entirety. Further, while the Superior Court has granted the Trustees’ motion for 
stay o f Lease Sale 78, the state has petitioned the Alaska Supreme Court regarding the correctness 
o f  the Superior Court's decision. I f  the Supreme Court timely reverses the Superior Court with 
regard to the stay, Lease Sale 78 will be able to proceed in a timely manner.

Vi /  truly yours,

. BRUCE M. BOTELHO
ATTORNEY GENE RAJ-

B y : / l A ) ^

Mary Ann Lundquist
/vw'.t'.Af*-* Assistant Attorney General
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F eb ru a ry  2 4 , 1994

The H onorable Drue Pearce and Steve Frank 
Co-Chairmen, Senate Finance Committee 
Alaska State Legislature 
State Capitol, Rooms 508 and 518 
Juneau. Alaska 99801-1182

D ear Senators Pearce and Frank:

Today the Senate Finance Committee is scheduled to take up SB 308. Btised upon my 
experience in prior hearings on this bill before the Senate Resources Committee and its 
counterpart, HB 474, before the House Special Committee on Oil and Gas, I expect that 
you will hear many concerns expressed that this legislation is intended to diminish public 
and agency review of project approvals. To the contrary, SB 308 is intended to provide 
guidance to the departm ent in defining the scope and timing of reviews for best interest 
findings for sales and disposals of interest in slate lands and for coastal zone consistency 
determinations for discreet phases of projects.

The CS for SB 308 (RES) should make clear that the amendments are not intended to 
affect the review and approvals of project permits. Those reviews will continue to be 
conducted under existing statutory and regulatory authorities. Many of those who have 
testified have suggested that they will have diminished opportunities to condition or limit 
projects should this legislation be passed. It think it is very important that the committee 
members understand how thorough post sale project-specific review is under typical 
circumstances so that they can have a full appreciation of the multiple opportunities for 
agency a~d public review o f projects.

To that end, I have enclosed an affidavit submitted by Representative Joe Green, then in. 
his capacity as an engineer for ARCO, in the Sale 50, Camden Bay, Litigation. Trustees, et 
al., had requested that the Supreme Court enjoin the drilling of the ARCO Stinson No. 1 
well. Representative G reen 's  affidavit was submitted to the' court to document the 
numerous permits and reviews which would be required before t i a t  well could be drilled.
I have also enclosed the attachment to Representative G reen’s af idavit which summarizes 
the permits required. It should be clear from a review of these documents that there are 
numerous permits and conditions attached to the drilling of exploration wells once the 
locations for those wells have been proposed.
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S i m i l a r l y ,  should a commercial discovery be made, permits related to subsequent 
development are even more numerous, often requiring the preparation of environmental 
impact statements (CIS) under federal law. ^ h e  public has, and will continue to have, 
numerous opportunities to comment on and participate in the decisionmaking regarding the 
issuance of those permits.

Please feci free to call if you have additional questions or concerns.

Sincerely,

Attachments



STATE OF ALASKA )
) S  S .

THIRD JUDICIAL DISTRICT )

JOSEPH P. GREEN, being duly sworn, does sea he the

Co.11 owing:

1 . L' am employed by ARCO Alaska, Inc. as a Permit

Coordinator. Prior to my employment at ARCO, I was the Director

of the Division of Minerals and Energy Management for the State

o f  A l a s k a ,  a n d  p r i o r  to t h a t :  I  was  the Petroleum Administrator for
Santa Barbara County, California. I am a registered geologist in

the State ot:' California, and a registered engineer in the Statei
of Oklahoma.

1
2 . As a part of my job responsibilities at ARCO, I 

either obtained or assisted/coordinated the obtaining of all of 

the permits, authorizations and approvals necessary to drill the 

ARCO Stinson No. 1 We L I..

3. Attached is a chart listing tin: more significant 

peimit'S, authori/nt inn:*, and approvals for Uio AP.CO Stinson Mo. 1 

Well. The chart also describes the agency(ios) responsible and 

gives a brief description of the purpose, of the permit, authoriza­

tion or approval.

4. These permits, authorization:: and approvals do not 

give ARCO the authority to transport: Camden Bay oil, if it is 

discovered. Numerous additional, reviews by the federal, state and 

local governments will be rerpj i red prior to any Transportation of 

oil Lcom Camden Lay.

Alii’.J DA V IT OF JOSEPH P. C.REKN

AFFIDAVIT OF JOSEPH P. GREEN
Page 1



S. In my opinion, there is viirv Little flexibility in 

the drilling schedule for *the ARCO Stinson No. 1 well. The

ice pack,primary constraint is the Beaufort Se!a ice pack, which immobilises 

the Concrete Island Drilling Structure ("CIDS") from approximately 

November to Juno every year. Also, the Dowhcad whale migration 

and subsistence hunt during September arid October of each year 

make this a controversial time period to conduct oil and gas 

exploration. Furthermore, oil exploration activity is restricted 

during unstable ice conditions in the spring (May-Ju.ly) and fall 

(Occober-November) due to oil spi.il containment and cleanup 

capability concerns. There is thus very little flexibility in the 

time of drilling operations.

For these reasons, cessation of drilling operations on 

the ARCO Stinson No. 1 well would have grave implications. It 

would very likely require a second entire drilling season to 

complete the well, which would be extremely expensive.

G, In the course of my work in the petroleum industry, 

and in particular in the course of obtaining approval of the oil 

spill contingency plan for the ARCO Stinson No. 1 Well, I have 

reviewed data concerning the risk of a blowout, occurring (other 

potential oil spills should he nominal in size f max i mum 2 0 0  

gallons] and should be capable of containment on the CIDS). The 

Oil S p i n  Risk Analysis model (OSRA) utilized by the MMS in its 

Environmental Impact Statements (EIS) assigns zero as the 

probability that, a sign i ficant oil spill will occur during 

exploration (none has ever occurred from exploratory drilling on

AFFIDAVIT OF JOSEPH P. GREEN
Page 2



the U.S. Outer Centinonta I Shelf) . Dr. Frank B . Markin, Depart­

ment of Applied Statist ics, at the University of Minnesota 

analyzed MMS blowout statistics for U.S. o.C.S. areas in 1986. 

The data indicates that 31 blowouts (these were apparently gas 

blowouts and did not result in any significant oil spill) were 

reported for 4,824 exploratory wells drilled between 1971 and 

1984. Dr. Martin concluded that, based on historical data, the 

probability of a blowout not occurring is 99.36 percent. The 

probability that a significant oil spill will not occur is 99.9996 

percent. In any event, ARCO1s oil spill contingency plan 

addresses the remote possibility that a blowout could occur.

7. If the Supreme Court were to order DNR to suspend 

all industrial activity in Camden Bay, several, dire consequences 

would result. First, helicopter flights to the CIDS would have 

to continue, in order to evacuate the approximately 75 people on 

the CIDS. Second, safety concerns would require a skeleton crow 

to maintain the CIDS. Navigational lighting is necessary to 

protect passing aircraft and watercraft. Third, if the CIDS 

cannot be removed from Camden Bay during the limited open water 

season, it would be forced to stay where it is. This would have 

enormous economic impact on either ARCO or the owner of the CIDS 

(who would be denied the ability to use it elsewhere).

Further this Affiant Sayeth Naught.
. • I  .

DATED this v ' dav of March, 1990. -
s1b

i .<

■ JOSEPH"!^. 'CkEEN

AFFIDAVIT OF JOSEPH P. GREEN
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March,

(•(■Mi r; ■

SUBSCRIBED AND SWORN TO before me Uh 
1 9 9 0 .

i . a y  o f

Li iwfrlY)f! \) '/hhi')
'NOTARY PUNLIC IN AND FOR A U - ( $ K . \  
My Conun iss Lon Expires: ( / - ? ) ( . '
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ST r MS OH PERMITS . AUTU 'RT 7. AT T OK S , PLANS , ETC.

Permir / Ruthorizat ion/Plan ,

Coastal Zens Consistency 
Determination

Oil Spill Contingency Plan

Etc. /*.asn: Comments

Alaska Division 
of Governmental 
Coordination

Coordinates the review by state (Depts. 
of Environmental Conservation, Fish ar.d 
Game ar.d Natural Resources) , federal 
(Environmental Protection Agency, Corp. 
cf Engineers, Fish and 'Wildlife Service; 
and local government (North Slope Bor­
ough) , to minimize possible inconsis­
tencies between the various agencies’ 
permit requirements, to ensure all 
agencies’ concerns have been addressed, 
and to implement the District Coastal 
Management Plan.

Alaska Dept. Requires advance planning for any po­
of Environmental tential oil spill that could happen.
Conservation This includes an assessment of oil spill

risks and advance response and notifica­
tion planning. The plan also requires 
on-site oil spill containment and 
cleanup equipment and off-site backup 
equipment. In addition, it requires 
training of on-site cleanup crews; 
response teams from Deadhorse, Prudhoe 
Bay and Kuparuk, the villages of 
Kaktcvik and Nuiasut; ana provides dr 
scheduled and unscheduled inspections 
and spill cleanup drills.

ATT A CI i M E.’; T TO A1 * F1 DA V J T
OF JOSEPH P. GREEN - Page 1



National, Poliurnnt Discharge 
Elimination System (NPDES) 
Permit

Environmenta1
Protection
Agency

Lease Cperetions Approval Alaska Dept.
of Natural 
Resources 
(Div. of Oil 
it Gas)

Certificate of Reasonable 
Assurance

Alaska Dept. cf
Environmental
Conservation

Development Permit North Slope 
Borouah

Drill ins Permit Alaska Oil it 
Gas Conserva­
tion Commission

ATTACHMENT TO AFFIDAVIT
OF JOSEPH P. GREEN - Page 2

Regulates discharges from the Concrete 
Island Drilling Structure (CIDS).

Requires:
barge traffic must be at least one 
mile offshore
environmental orientation program 
for CIDS occupants 
polar bear interaction plan 
coordination with whalers 
oil spill drill
activities be limited to those con­
tained in Plan of Operations

Issued pursuant to Section 401 of the 
Clean Water Act. Certifies reasonable 
assurance that all drilling activity 
will comply with the Clean Water Act.

Assures activities are in compliance 
with Borough ordinances.

Requires adherence to sound engineer­
ing principles and practices to 
prevent resource waste, protect corre­
lative rights, and conduct safe 
drilling operations.
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ATTACHMENT TO A F F ID A V IT
OF JOSEPH P. GREEN -  Page 3

A d o c u m e n t  d e t a i l i n g  t h e  p r o c e d u r e s  
f o l l o w e d  a n d  s p e c i a l  a c t i o n s  t a k e n  t o  
p r e v e n t  h y d r o c a r b o n  s p i l l s ;  a n d  i f  a  
s o i l !  o c c u r s ,  t o  p r e v e n t  t h e  m a t e r i a l  
f r o m  g e t t i n g  o f f  t h e  d r i l l i n g  s t r u c ­
t u r e .

A l l o w s  CIDS t o  r e s t  o n  o c e a n  b o t t o m
s t i p u l a t i o n s  r e q u i r e :
-  1 5 0 C 1 m in im u m  f l i g h t  a l t i t u d e  

t o  a v o i d  d i s t u r b i n g  w i l d l i f e
-  p l a n  a p p r o v a l  b y  U . S .  F i s h  I 

W i l d l i f e  S e r v i c e  c o v e r i n g  
w i l d l i f e  d i s t u r b a n c e ,  o i l  s p i l l  
p l a n s ,  e t c .

-  p o l a r  b e a r  m o n i t o r i n g  p l a n

P r o v i d e s  s t r i c t  a i r  e m i s s i o n s  s t a n d ­
a r d s  'w h ic h  m u s t  b e  m e t ,  i n c l u d i n g :  

m axim um  o p a c i t y  o f  s m o k e  
m axim um  p o l l u t a n t  d i s c h a r g e s  f r o m  
c o m b u s t i o n  e n g i n e s  
n o  t e s t  o i l  b u r n i n g

A c o m p r e h e n s i v e  r e v i e w  o f  t h e  e n t i r e  
o p e r a t i o n s  t o  b e  c o n d u c t e d  a t  t h e  
S t i n s o n  l o c a t i o n  f r o m  m ove  i n  t h r o u g h  
d r i l l i n g / t e s t i n g ,  t o  m ove  o u t .



L i q u i d  W a s t e  D i s p o s a l  A l a s k a  D e p t ,  o r
-  d o w n  h o l e  E n v i r o n m e n t a l

C o n s e r v a t i o n

H2S C o n t i n g e n c y  P l a n  A l a s k a  O i l  I
G a s  C c o n s e r v a -  
t i o n  C o m m i s s i o n

W h a l e  M o n i t o r i n g  P l a n  A l a s k a  D e p t ,  o f
N a t u r a l  R e s o u r c e s

O i l / W h a l e r s  A g r e e m e n t  W h a l i n g  V i l l a g e
R e p r e s e n t a t i v e s

S e a s o n a l  D r i l l i n g  R e s t r i c t i o n s  A l a s k a  D e p t ,  o f
N a t u r a l  R e s o u r c e s

ATTACHMENT TO A F F ID A V IT
OF JOSEPH P. GREEN -  Page 4

S t i p u l a t e s  r a t e s  a n d  t o t a l  v o l u m e s  c f  
l i q u i d  t h a t  c a n  b e  p u m p e d  dow n  t h e  
w e l l ’ s  a n n u l i .  I n c l u d e s  r e v i e w  o f  p i p e  
i n t e g r i t y  a n d  e n s u r e s  t h a t  f o r m a t i o n  
b e i n g  p u m p e d  i n t o  h a s  n o  v a l u e  a s  a 
p o s s i b l e  f u t u r e  f r e s h  w a t e r  s o u r c e .

A d e t a i l e d  p l a n  o u t l i n i n g  t e s t s  f o r  t h e  
p r e s e n c e  o f  H?S ,  a c t i o n s  t o  b e  t a k e n  i f  
p r e s e n t ,  a n d  s a f e t y  e q u i p m e n t ,  e s c a p e  
p l a n s  a n d  e m e r g e n c y  a i d  r e v i e w s .

D e t e r m i n e s  t h e  n e e d  f o r  a n d  d e g r e e  c f  
m o n i t o r i n g  p l a n  f o r  a r e a s  w i t h i n  w h a l e  
m i g r a t i o n  r o u t e .

A g r e e m e n t  l i m i t i n g  a c t i v i t i e s  t o  w h a t  
i s  a c c e p t a b l e  t o  t h e  w h a l e r s  d u r i n g  
t h e  w h a l e  m i g r a t i o n .  A l s o  i n c l u d e s  
s u p p l i e s  a n d  s e r v i c e s  f u r n i s h e d  t o  t h e  
N a t i v e  v ; h a l e r s .

O u t l i n e s  t h e  a r e a s  a n d  d e g r e e s  o f  r e ­
s t r i c t e d  a c t i v i t i e s  d u r i n g  t h e  w h a l e  
m i g r a t i n g  s e a s o n .



W a t e r  U s e  P e r m i t  ( S e a w a t e r ) U . S .  F i s h  & W i l d ­
l i f e  S e r v i c e

W a t e r  U s e  P e r m i t  ( F r e s h w a t e r )  A l a s k a  D e p t ,  c f
N a t u r a l  R e s o u r c e s  
( D i v .  o f  L a n d  £• 

W a r e r  M a n a g e m e n t )

N o t i c e  o f  F i n a n c i a l  R e s p o n s i ­
b i l i t y

A l a s k a  D e p t ,  o f
E n v i r o n m e n t a l
C o n s e r v a t i o n

E v a c u a t i o n  P l a n  (C ID S ) U. S .  C o a s t  G u a r d

A i d s  t o  N a v i g a t i o n  A p p r o v a l U. S .  C o a s t  G u a r d

L a n d i n g  P e r m i t F e d e r a l  A v i a t i o n  
A d m i n i s t r a t i o n

ATTACHMENT TO A F F ID A V IT
OF JOSEPH P. GREEN -  Page 5

P r o v i d e s  s t a n d a r d s  f o r  u s i n g  s e a w a t e r  . 
a s  a s o u r c e  c f  m a k i n g  f r e s h w a t e r  ( i n  
t h i s  c a s e ,  t h r o u g h  r e v e r s e  o s m o s i s ) .

A l l o w s  u s e  o f  f r e s h  w a t e r  f o r  d r i l l i n g  
p u r p o s e s .

An a g e n c y  r e g u i r e m e n t  t h a t  t h e  c o m p a n y  
c r  i n d i v i d u a l  c o n d u c t i n g  d r i l l i n g  
o p e r a t i o n s  h a v e  f i n a n c i a l  r e s p o n s i b i l i t y  
s u f f i c i e n t  t o  p e r f o r m  p r o p e r l y .

F o r  s a f e  e v a c u a t i o n  o f  t h e  C o n c r e t e  
I s l a n d  D r i l l i n g  S t r u c t u r e  (C ID S ) i n  t h e  
e v e n t  a n  e m e r g e n c y  o c c u r r e d .

R e q u i r e s  f o g  h o r n  a n d  v i s u a l  m a r k i n g s  
o n  C ID S .

E n s u r e s  h e l i c o p t e r s  a n d  p i l o t s  a r e  
c a p a b l e  o f  s a f e  l a n d i n g  on  t h e  C ID S .



Food and  D r in k  P e r m it A l a s k a  D e p t ,  o f
E n v i r o n m e n t a l
C o n s e r v a t i o n

ATTACHMENT TO A F F ID A V IT
OF JOSEPH P. GREEN -  Page 6

R e q u i r e s  s t r i c t  a d h e r e n c e  t o  h e a l t h  
a n d  c l e a n l i n e s s  r e g u l a t i o n s  f o r  
s e r v i n g  h u m a n  c o n s u m a b l e s  a n d  f o r  
h a n d l i n g  a s s o c i a t e d  w a s t e .
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'/VALTER J. HICKEL. GOVERNOR

DEPT. OF NATURAL RESOURCES P.O. SOX 1C7C34
ANCHORAGE. ALASKA 995IO-7C34 
“ HONE; (907) 762-2J53

DIVISION OF OIL AND GAS

(907)762-2547

February 23, 1994

The Honorable Drue Pearce 
Alaska State Legislature 
State Capitol. Room 508 
Juneau, Alaska 99801-1182

Dear Senator Pearce:

As you requested during the Senate Resources Committee hearing on SB 308 yesterday, I 
have enclosed two documents which demonstrate the milestones from the first 
announcement of a posted oil and gas lease sale to the lease sale itself. The first enclosure 
is a table from page 7 of the 1993 Five-Year Oil and Gas Leasing Program. This enclosure 
demonstrates the "generic" timePnc to which all lease sales, with the exception of exempt 
sales, are applicable.

In addition to the "minimum" number of events outlined in enclosure No. 1, there may be 
additional hearings or other notices related to a specific sale. For example, I have enclosed 
a chronology for the milestones related to Sale 78, the proposed Cook Inlet Sale, that was 
recently enjuined by the Superior Court.

If you have additional questions or need other materials, please feel free to call.

Sincerely,

Director

Enclosures

32SH flp ,jt



F ive-Year O il a n d G as L easing Pr o g r a m

A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
D i v i s i o n  o f  O i l  a n d  G a s

L = .Prelim inary  L and  .Stains C heck  
P = P relim inary  f ind ing  /  N otice o f In tent lo 

Is su eF in a l F iii'ling  (A S J8.05.9<l5(a)(J)| /  
nCreii* C onsistency A nalysts. (IT rei|\itre>l.)

Proposed Sate Area & Date

7 6  &  C ook In let 

67A-W  C ook Inlel

77 A Nunushnk
7<iA-W K up u ru k  U plands 5 .9 3

N o rth  SJnpe Foothills 9-93

C onk In le t

7 0  , Ca|>c Vitkiilu^a

80 Slinviitvik

81 llcnnfo rt .Sen

11-94

4-95

82 ley Cape

VVcslirn U caufort Sen 1 1 - 9 5

84 Copper River

Cook I n le l /  
Slielikof S tr a i t

W estern " e n u fu rl Sea

7-96

11-96

t!7 K n p n ru k  U p lands 4-97

Ncirlh S lope F oo th ills 7 - 9 7

Fastcrn Itcuufurl Sea 11-97

^  — Proposed Stale A/va Added to 5-YVar Program.
C  — C u l l  Tor C o m m e n t s :

1 = New Sales and S-Year Prc^.-am Revisions
MadetS nionlhs prior tt> Additions (A).

2  =  R e q u e s t  f i? r  G e n e r a l  t u t o r  n i n lk m
3 = Request fa>rSocioeconomic mid Fnvlronmerilnl Information

M  —  Fuldlc Meet log or Teleconference 
I =  Final Finding and/or Notire of Sale and Term*

IA S 38.fl5.°45(a)(d)J 
S = S 2 le

12/21/92



JiUuTvu

O i l  a n d  G a s  L e a s e  S a t e  7 8  

P u b l i c  N o t i f i c a t i o n  P r o c e s s

The Division of Oil & Gas mailing list for notification of proposed lease sales is 
comprised of the following:

State and federal agencies 
Oil companies
Boroughs, municipalities and village councils
Newspapers
Radio and TV stations
Environmental and pro-development organizations 
individuals expressing interest in lease sales 
All legislators

The sequence of public notification was as follows. Only those notifications in 
bold print were required by law; all others were done voluntarily by the Division 
of Oil and Gas:

Oct 9, 1989 : Call for Comments (lists areas to be added to leasing schedule)
sent to all on mailing list

Jan i9 9 i: Sa le Added to Five-Year_ Leasing P rog ram
published in Five-Year Oil and Gas Leasing Program

Feb 26. 1991: Call for Comments (General information) 
sent to ail on mailing list

Oct 22, 1991: Supplemental Call for Comments .(area expanded to Homer)
sent to all on mailing list

Jul 21, 1992: Call for Nominations
sent to oil companies on mailing list

Oct 27, 1992: Call for Comments (Socioeconomic and Environmental Info)
sent to all on mailing list

Jul 15, 1993: Notice o f intent to issue Final Finding and Decision
sent to all on mailing list
ads in newspapers (Anchorage, Juneau, Fairbanks, Kenai, Homer*) 

*A/so published on Jul 22 
sent to all affected post offices within sale area for posting
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Certified Letter to Boroughs and_ Muncipalities
sent to affected boroughs and municipalities 

Prelim inary Finding o f the D irec to r...
sent to state and federal agencies
multiple Copies sent to local libraries and to State Library in Juneau 
sent to boroughs and municipalities 
sent to organizations and individuals who have commented 

Public Service Announcement 
sent to local radio and TV stations

Aug 12, 1993: Kenai Peninsula Borough Public Hearing in Homer

Aug 13. 1993: Notice of Extension of Deadline for Comments Until Aug 24
published in Anchorage, Juneau, Kenai, Fairbanks, and Homer papers

Oct 19, 1993: Final Finding o f D irector
sent to state and federal agencies 
sent to legislators from affected area 
sent to all who commented on Preliminary Finding 
multiple copies sent to local libraries and to State Library in Juneau 

Certified Letter to Boroughs and Muncipalities 
sent to affected boroughs and municipalities 

Sale Announcement 
sent to all on Mailing List
published in local and statewide papers (same as for Aug 13 Notice) 
posted at all affected post offices within sale area 

Public Service Announcement 
sent to local radio and TV stations

Nov 18, 1993: Kenai Peninsula Borough Assembly Public Hearing in Ninilchik

Jan 25, 1994: Lease Sale 78 (Stayed by the Superior Court)



WALTER J. HICKEL. GOVERNOR

DIVISION OF OIL AND GAS

D E P T .  O F  N A T U R A L  R E S O U R C E S

February 23, 1994

Walt Furnace, General Manager Via Fax 561-8870
The Alliance
4220 "B" Street Suite 200
Anchorage, Alaska 99503-5911

Dear Mr. Furnace:

Late yesterday afternoon the Alaska Supreme Court acted on the state’s Petition for Review 
of Judge Cranston’s Injunction of Lease Sale 78. Cook Inlet. I have enclosed a copy of the 
Order from the Supreme Coun. You will note that the Supreme Court denied our petition 
for review and, in .so doing, provided no indication of its reason for doing so.

Those of you who have participated in hearings on SB 308 or HB 474 are no doubt aware 
that a constant theme of those who are opposed to this legislation is that "there is no 
problem" or "there is no need for rapid legislative action." Those comments are seriously 
undercut by the Alaska Supreme Court’s decision yesterday. That decision emphatically 
underscores the need for legislative action this session to reestablish a reasonable balance 
to the administration of the state’s leasing program. Absent this legislation, virtually every 
lease sale which the state proposes to conduct under its current Five-Year Schedule is at 
jeopardy.

We urge you to review this issue carefully and to support passage of SE 308 and HB 474.

Sincerely,

Dirt, ctor

Enclosure

cc: Kyke Parker

P.O. BOX 107034
ANCHORAGE. ALASKA 39510-7034 
PHONE: ;9C7) 752-2553

(907)762-2547
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<6%
&

S ta te  o f A laska, D ep artm en t o f  N a tu ra l R eso u rces
DIVISION OF OIL AND GAS - DIRECTOR'S OFFICE 

3601C Street, Suite 1380, Anchorage, Alaska 99503
FAX 907/562-3852 

FHONE 907/762-2549

F A X  T R A N S M I T T A L

DATE & TIME. 1 / j  2 ^ /  / 1 11 "f

<LTO;

f a x n u m b e r :

_ — '

/

f r o m :

y

NUMBER OF PAGES, INCLUDING COVER!
v’ 7

m < y
comments: y  ^ 7
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WALTER J. HICKEL, GOVERNOR

DEPT. OF NATURAL RESOURCES P.O. BOX 10/034ANCMOfWie, ALASKA 93510.7034 
PHONB:(»0)r)7Ba.t66L

DIVISION OF OIL AND GA9

(907)762-2547

February 23, 1994

The Honorable Drue Pearce ^
Alaska State Legislature
State Capitol, Room 508-----  11
Juneau, Alaska 99801-1182 ,r j r\

Dear Senator Pearce:

As you requested during the Senate Resources Committee hearing on SB 308 yesterday, I 
have enclosed two documents which v. ronstrate the milestones from the first 
announcement of a posted oil and gas lease sale to the lease sale itself. The first enclosure 
is a table from page 7 of the 1993 Five-Year Oil and Gas Leasing Program. This enclosure 
demonstrates the "genetic" timeline to which all lease sales, with the exception of exempt 
sales, are applicable.

In addition to the "minimum" number of events outlined In enclosure No. 3, there may be 
additional hearings or other notices related to a specific sale. For example, I have enclosed 
a chronology for the milestones related to Sale 78, the proposed Cook Inlet Sale, that was 
recently enjoined by the Superior Court

If you have additional questions or need other materials, please feel free to call.

Sincerely,

&
Director

. Enclosures



Five-Year O il and G as L easing Pr o g r a m
A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  

D i v i s i o n  o f  O i l  a n d  G a s

MlApfj

SS North Slope Foothills 7-97

89 Eastern Beaufort Sea 11-97

s  Proposed Sale Area Added t*  5-Year f n g n u .
= Call for Commots:

I = New Sales aod 5-Year Program Revisions 
Made (  n in ths prior to Addltlatu (A).

2= Request for Goaral Information
3 > R c q o o t  for Socioeconomic and  Environments! Information

L = .Preliminary Land Status Check 
P = Preliminary Finding/Notice of In teal to 

Issue Final Hading [AS3«-«5.S45(a)(3)l/ 
ACMP Consistency Analysis. ( I f  required.)

M o Public Meeting or XUtcanferaiM F a  Final Finding and/or Notice of Sale aad TVrj 
[AS 38.0S.94S(bX4»S = Sale

Proposed Sale Area &  Date

57 North Slope Foothlls 9-93

78 Cook Inlet

79 O pe YakatJga

80 Shairlovlk

86 Western Beaufort Sea 11-96

87 Kaparuk Uplands 4-97

12/21/92

11-94

Bl BeaafortSea 4-95

83 Western Beaufort Sea 11-95

84 Copper River 4-96
Cook Inlet/ 
She! IkofSl rail

82 Icy Cape

TtA-W Knpirnk Uplands 5-93

76 & Cook Inlet 
47A-W Cook Inht
77 & Nanashuk
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O i l  a n d  G a s  L e a s e  S a l e  7 8  

P u b l i c  N o t i f i c a t i o n  P r o c e s s

The Division of Oil & Gas mailing list for notification of proposed lease sales is 
comprised of the following:

State and federal agencies 
Oil companies
Boroughs, municipalities and village councils
NewspapersRadio and tv  siatonsEnvironmental and-pro-development organizations a 
Individuals expressing interest in lease sales y
All legislators

The sequence of public notification was as follows. Only those notifications in 
bold print wore required by law; all others were done voluntarily by the Division 
of Oil and Gas:

Oct 9, 1989 : Call for Comments (lists areas to be added to leasing schedule)
sent to all on mailing list

Jan 1991: Sale Added to Five-Year Leasing Program
published In Five-Year Oil and Qas Leasing Program

Feb 26, 1991: call for comments (General information) 
sent to all on mailing list

Oct 22. 1991: Supplemental Call for Comments (area expanded to Homer)
sent to all on mailing list

Jul 21, 1992: Call for Nominations
sent to oil companies on mailing list

Oct 27, 1992: Call for Comments (Socioeconomic and Environmental Info)
sent to all on mailing list

Jul 15, 1993: Notice o f Intent to Issue Final Finding and Decision 
sent to all on mailing list
ads in newspapers (Anchorage, Juneau, Fairbanks, Kenai, Homer*) 

*Also published on Jul 22 sent to all affected post offices within sale area fo • posting



Certified Letter to Borouohs and Muncipalities
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Aug 12, 1993: 

Aug 13, 1993:

C u  19, 1993:

Nov 18, 1993: 

Jan 25, 1994:

sent to affected boroughs and municipalities 
Prelim inary Finding of the Director 

sent to state and federal agencies
multiple Copies eent to local libraries and to State Library in Juneau 
sent to boroughs and municipalities 
sent to organizations and individuals who have oommented 

Public Service Annourcement 
sent to local radio and TV stations

Kenai Peninsula Borough Public Hearing in Homer

Notice of Extension of Deadline ‘for Comments Until Aug 24
published in Anchorage, Juneau, Kenai, Fairbanks, and Homer paper?

Final IPmdina o f Director
sent to ul >ie and federal agencies '' 1
sent to legislators from affected area 
sent to all who commented on Preliminary Finding 
multiple copies sent to local libraries and to State Library in Juneau 

Certified Letter to Boroughs and .duncipanties 
sent to arrected boroughs and municipalities .

Sale Announcement 
sent to all on Mailing List
published In local and statewide papers (same as for Aug 13 Notice) 
posted at all affected post offices within sale area 

Public S e M r .ft_Announcement
sent to Icuat • idle and TV stations (

Kenai Peninsula Borough Assembly Public Hearing in Ninilohik 

Lease Sale 78 (Stayed by the Superior Court)

I
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vj ' V  ! ' \ ;• j ! ! ! :  •’ . r:> *; ' ; ' ' . WALTER J. HICKEL, GOVERNOR

■ 11 • i ’ ! > i :. »• " ‘ • • • >
. PLEASE REPLY TO;

1031 WEST -iTH AVENUE. SUITE 200 
„  t  ANCHORAGE, ALASKA 99SOI-199-1

D E P A l v  f M E N T  O F  L A W  phone , ( s o r je g s rn

__ □ KEY BANK BUILDING
O FFICE O F  THE A TTO R N EY GENERAL ,0°  Cushman  st„ suite -too

Fairbanks, a laska  99701-1379
PRONE: (907)-ISI-2311

F e b r u a r y  2 2 ,  19  94 WMsr-aw*
□ PO. BOX 110300 - S TATE CAPITOL 

J T - i c o n  n i r o r T ^ r  JUNEAU. ALASKA 99S11-03C0j u m e s  n , a s o n ,  D u  . c » o r  phone.- (90?) nesosoo
S t a t e  c f  A l a s k a  Rax: (907) J6ss7ss
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  .
D i v i s i o n  o f  O i l  a n d  G a s  
P . O .  B o x  1 0 7 0 3 4
A n c h o r a g e , A l a s k a  9 9 5 .1 0 - 0 7 3 4  

D e a r  J i m ;

Y ou  h a v e  a s k e d  t h a t  t h e  D e p a r t m e n t  o f  Law c c -  m e n t  o n  
t h e  a u t h o r i t y  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  (DNR) t o  
r e s t r i c t  o r  c o n d i t i o n  a n  o i l  a n d  g a s  l e s s e e ’ s  u s e  o f  l e a s e d  l a n d s
a f t e r  i s s u a n c e  o f  a  l e a s e . *  DNR m ay c o n d i t i o n  a  l e s s e e ' s  r i g h t
t o  u s e  o f  t h e  l a n d s  w i t h i n  a l e a s e  o n  a u t h o r i t y  a r i s i n g  f r o m  tw o  
b a s e s :  ( l )  t h e  s t a t u t o r y  r i g h t  t o  i n c l u d e  c o n d i t i o n s  i n  l e a s e s
w h e n  i s s u e d  a n d  (2 )  t h e  s t a t e ' s  p o l i c e  p o w e r  t o  r e g u l a t e  u s e s  t o  
p r o t e c t  t h e  p u b l i c  h e a l t h ,  s a f e t y ,  a n d  w e l f a r e .

T h e  A l a s k a  L a n d  A c t  p r o v i d e s  t h e  s t a t u t o r y  r i g h t  t o  
i n c l u d e  c o n d i t i o n s  i n  a  l e a s e ,  a s  f o l l o w s :

U p o n  a  w r i t t e n  f i n d i n g  t h a t  t h e  i n t e r e s t s  o f
t h e  s t a t e  w i l l  b e  b e s t  s e r v e d ,  t h e  d i r e c t o r
m a y ,  w i t h  t h e  c o n s e n t  o f  t h e  c o m m i s s i o n e r ,  
a p p r o v e  c o n t r a c t s  f o r  t h e  s a l e ,  l e a s e ,  o r  
o t h e r  d i s p o s a l  o f  a v a i l a b l e  l a n d ,  r e s o u r c e s ,  
p r o p e r t y  o r  i n t e r e s t  i n  t h e m ,  a n d ,  i n  
a d d i t i o n  t o  t h e  c o n d i t i o n s  a n d  l i m i t a t i o n s  
i m p o s e d  b y  l a w ,  m a y  i m p o s e  a d d i t i o n a l  
c o n d i t i o n s  o r  l i m i t a t i o n s  i n  t h e  c o n t r a c t s  a s  
t h e  d i r e c t o r  d e t e r m i n e s ,  w i t h  t h e  c o n s e n t  o f  
t h e  c o m m i s s i o n e r , w i l l  b e s t  s e r v e  t h e  
i n t e r e s t s  o f  t h e  s t a t e .

AS 3 S . 0 5 . 0 3 5 ( e ) . T h e r e f o r e ,  w h e n  a  f i n a l  f i n d i n g  t h a t  t h e  s a l e  
o f  o i l  a n d  g a s  l e a s e s  i s  i n  t h e  b e s t  i n t e r e s t  o f  t h e  s t a t e  
i n c l u d e s  m i t i g a t i o n  m e a s u r e s  r e s t r i c t i n g  o r  r e s e r v i n g  t h e  r i g h t  
t o  r e s t r i c t  u s e s ,  t h o s e  m e a s u r e s  m u s t  t h e n  b e  i n c o r p o r a t e d  i n t o  
l e a s e s  i s s u e d  p u r s u a n t  t o  t h a t  s a l e .  A n y  b i d d e r  i s  t h e r e f o r e  o n
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1 T h i s  l e t t e r  a d d r e s s e s  o n l y  o i l  a n d  g a s  l e a s e s  a n d  d o e s
n o t  a d d r e s s  s u b s e q u e n t  p e r m i t s  o r  a u t h o r i z a t i o n s  b y  o t h e r  
a g e n c i e s .

J am e s  E a s o n  l e c . c * ! r  2 / 2 2 / S4 P a g e  1
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n o t i c e  t h 3 t  i * e s t r i c t i o n s  p u r s u a n t  t o  t h e  m i t i g a t i o n  m e a s u r e s  m ay  
b e  i m p o s e d  o n  a n y  l e a s e  i s s u e d  i n  t h a t  s a l e  a n d  c h a t  a  b i d  
s u b m i t t e d  i s  p r e s u m e d  t o  a c c o u n t  f o r  s u c h  r i s k s .  I n  o r d e r  f o r  a  
l e a s e  t o  b e  v a l i d l y  e x e c u t e d ,  a  p o t e n t i a l  l e s s e e  m u s t  e x e c u t e  a n d  
r e t u r n  b c t h  a  l e a s e  f o r m  a n d  t h e  a t t a c h e d  m i t i g a t i o n  m e a s u r e s  
w h i c h  a r e  i n c o r p o r a t e d  b y  r e f e r e n c e  i n t o  t h e  l e a s e .  T h e  l e s s e e  
h a s  t h e n  t a k e n  t h e  l e a s e  s u b j e c t  t o  s u c h  p o t e n t i a l  f u t u r e  
r e s t r i c t  i o n s .

T h e  d i r e c t o r  m ay  a l s o ,  t h r o u g h  t h e  p o l i c e  p o w e r  o f  t h e  
s t a t e ,  r e g u l a t e  u s e s  t o  p r o t e c t  t h e  p u b l i c  h e a l t h ,  s a f e t y ,  a n d  
w e l f a r e  w h e n  a p p r o v i n g  a  p l a n  o f  e x p l o r a t i o n ,  d e v e l o p m e n t ,  o r  
o p e r a t i o n s .  E x e r c i s e  o f  t h i s  p o w e r  i s  r e f l e c t e d  i n  b o t h  
AS 3 8 . 0 5 . 0 3 5 ( 3 )  ( a b o v e )  a n d  i n  t h e  c u r r e n t  l e a s e  f o r m  (DOG 9 2 0 8 )  
s u b p a r a g r a p h  9 ( f )  w h i c h  s t a t e s :

I n  a p p r o v i n g  a  l e a s e  o r  u n i t  p l a n  o f  
o p e r a t i o n ,  o r  a n  a m e n d m e n t  o f  a p l a n ,  t h e  
9 t a t e  w i l l  r e q u i r e  a m e n d m e n t s  i t  d e t e r m i n e s  
n e c e s s a r y  t o  p r o t e c t  t h e  s t a t e ' s  i n t e r e s t ,  
i n c l u d i n g  t h e  e n v i r o n m e n t .  T h e  s t a t e  w i l l  
n o t  r e q u i r e  a n y  a m e n d m e n t  t h a t  w o u l d  b e  
i n c o n s i s t e n t  w i t h  t h e  t e r m s  o f  s a l e  u n d e r  
w h i c h  t h e  l e a s e  w a s  o b t a i n e d  o r  w i t h  t h e  
c e r m s  c f  t h e  l e a s e  i t s e l f ,  o r  w o u l d  d e p r i v e  
t h e  l e s s e e  o f  r e a s o n a b l e  u s e  o f  t h e  l e a s e h o l d  
i n t e r e s t .

W hen p o l i c e  p o w e r  r e s t r i c t i o n s  d e p r i v e  a  p r o p e r t y  o w n e r  
o f  u s e  o f  t h e  p r o p e r t y  i n v o l v e d ,  t h e  q u e s t i o n  a r i s e s  o f  w h e t h e r  a 
" t a k i n g "  o f  p r o p e r t y  h a s  o c c u r r e d  t h a t  r e q u i r e s  c o m p e n s a t i o n  
u n d e r  t h e  F i f t h  A m e n d m e n t  t o  t h e  U . S .  C o n s t i t u t i o n .  T h e  S u p r e m e  
C o u r t  r e c e n t l y  d e l i n e a t e d  w h e n  c o m p e n s a t i o n  f o r  s u c h  i s  r e q u i r e d  
i n  L u c a s  v .  S o u t h  C a r o l  i n .  C o a s t a l  C o u n c i l , 1 1 2  U . S .  2 8 5 6  f 1 9  9 2 ) . 
U n d e r  L u c a s . c o m p e n s a t i o n  i s  n o t  r e q u i r e d  i f  " r e g u l a t o r y  a c t i o n  
[ h a s ]  t h e  e f f e c t  o f  e l i m i n a t i n g  t h e  l a n d ' s  o n l y  e c o n o m i c a l l y  

p r o d u c t i v e  u s e "  w h e n  t h e  u s e  w o u l d  n o t  h a v e  b e e n  a l l o w e d  u n d e r  
" e x i s t i n g  r u l e s  a n d  u n d e r s t a n d i n g s . "  1 1 2  U . S .  a t  2 9 0 0 ,  2 9 0 1 .  
T h e r e f o r e ,  w h e r e  r e q u i r e m e n t s  s u c h  a s  c o m p l i a n c e  w i t h  t h e  A l a s k a  
C o a s t a l  M a n a g e m e n t  P l a n  a n d  o t h e r  e n v i r o n m e n t a l  r e s t r i c t i o n s  
( i n c l u d i n g  t h e  s a l e  t e r m s ,  l e a s e  t e r m s ,  a n d  m i t i g a t i o n  m e a s u r e s )  

e x i s t  a t  t h e  t i m e  o f  l e a s e  i s s u a n c e ,  i m p o s i n g  r e s t r i c t i o n s  
p u r s u a n t ,  t o  t h e s e  r e q u i r e m e n t s ,  e v e n  i f  t h e  r e s t r i c t i o n s  
e l i m i n a t e  a l l  e c o n o m i c a l l y  p r o d u c t i v e  u s e s  o f  t h e  p r o p e r t y ,  d o e s  
n o t  g i v e  r i s e  t o  a  t a k i n g  r e q u i r i n g  c o m p e n s a t i o n .

U n d e r  t h e  c u r r e n t  l e a s e  t e r m s  ( s u b p a r a g r a p h  9 ( f )  
a b o v e ) ,  a  r e s t r i c t i o n  t h a t  i s  c o n s i s t e n t  w i t h  t h e  s a l e  t e r m s ,  
l e a s e  t e r m s ,  m i t i g a t i o n  m e a s u r e s ,  o r  e n v i r o n m e n t a l  r e g u l a t o r y  
s c h e m e s  e x i s t i n g  a t  t h e  t i m e  o f  t h e  l e a s e  i s s u a n c e  w i l l  n o t  b e  a 
t a k i n g  r e q u i r i n g  c o m p e n s a t i o n  b e c a u s e  t h e  l e s s e e  b i d  a n d  a c c e p t e d  
t h e  l e a s e  w i t h  n o t i c e  o f  s u c h  p o t e n t i a l  r e s t r i c t i o n s .

J a m e s  E a s o n  l e u c e r  2/'22/9n P a g e  2
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A d d i t i o n a l l y ,  u n d e r  t h e  l a s t  s t a n d a r d  o f  t h e  l i m i t s  o n  s u c h  
r e s t r i c t i o n s  i n  t h a t  s u b p a r a g r a p h , a n y  u s e  c o n t r a r y  t o  s u c h  a  
r e s t r i c t i o n  c a n n o t  b e  a  " r e a s o n a b l e  u s e "  o f  t h e  l e a s e h o l d  
i n t e r e s t  t h a t  w a s  o f f e r e d  t o  a n d  a c c e p t e d  b y  t h e  l e s s e e . -

I n  s u m m a r y ,  DNR m ay  r e s t r i c t  o r  c o n d i t i o n  u s e s  o f  
l e a s e d  a r e a s  b a s e d  o n  i t s  s t a t u t o r y  a n d  p o l i c e  p o w e r  a u t h o r i t y .  
T h e  t e r m s ,  m i t i g a t i o n  m e a s u r e s ,  s t a t u t e s ,  a n d  r e g u l a t i o n s  
e x i s t i n g  a t  t h e  t i m e  o f  t h e  l e a s e  i s s u a n c e  d e t e r m i n e  w h e n  s u c h  
r e s t r i c t i o n s  r e s u l t  i n  a  t a k i n g  w h i c h  r e q u i r e s  c o m p e n s a t i o n .

V e r y  t r u l y  y o u r s ,B R U C E  M . 3 0 7 E L H 0  A T T O R N E Y  G E N E R A L
By :  «■'

B a r b a r a  F .  F u l l m e r  
A s s i s t a n t  A t t o r n e y  G e n e r a l

E F F / l w r

■ U n d e r  s u b p a r a g r a p h  2 0  o f  t h e  c u r r e n t  l e a s e  f o r m ,  t h e  s t a t e  
m av  c a n c e l  a  l e a s e  w i t h  a p p r o p r i a t e  c o m p e n s a t i o n  u n d e r  c e r t a i n  
s i t u a t i o n s  i n v o l v i n g  " c o n t i n u e d  o p e r a t i o n s  [ t h a t ]  p r o b a b l y  w i l l  
c a u s e  s e r i o u s  h a r m  o r  d a m a g e  t o  b i o l o g i c a l  r e s o u r c e s ,  t o  
p r o p e r t y ,  t o  m i n e r a l  r e s o u r c e s ,  o r  t o  t h e  e n v i r o n m e n t  ( i n c l u d i n g  
t h e  h u m a n  e n v i r o n m e n t ) "  w h e r e  " t h e  t h r e a t  o f  h a r m  o r  d a m a g e  w i l l  
n o t  d i s a p p e a r  o r  d e c r e a s e  t o  a n  a c c e p t a b l e  e x t e n t  w i t h i n  a  
r e a s o n a b l e  p e r i o d  o f  t im e ."  a n d  t h e  a d v a n t a g e s  o f  c a n c e l l a t i o n  
o u t w e i g h  t h e  a d v a n t a g e s  o f  c o n t i n u i n g  t h e  l e a s e .  S u c h  a 
c a n c e l l a t i o n  d i f f e r s  f r o m  a  r e s t r i c t i o n  t h a t  e l i m i n a t e s  
b e n e f i c i a l  u s e  o f  a  l e a s e  b e c a u s e  i t  i s  a  v o l u n t a r y  a n d  
d i s c r e t i o n a r y  a c t  o n  t h e  s t a t e ' s  p a r t  t o  t e r m i n a t e  a l l  r i g h t s  
u n d e r  t h e  l e a s e  u n d e r  c e r t a i n  c o n d i t i o n s ,  w i t h o u t  r e g a r d  t o  
w h e t h e r  a  c o m p e n s a b l e  t a k i n g  u n d e r  L u c a s  h a s  o c c u r r e d .

J am e s  E a s o n  l e c t e r  2/22/94 Pag»2 3



S a l e  7 8  -  T h e  P r o b l e m  -  A  C a s e  S t u d y

t r u s t e e s  C r e a t e  a  c o n f l ic t :

“There is ample— and uncontroverted— evidence that these uses and activities simply cannot 
coexist with certain oil and gas exploration and development activities. To take a simple example, 
assume that an oil com pany purchases a marine tract south of Kasilof and, during exploration, 
discovers a commercially viable deposit o f  oil. The  company then places a production platform on 
its tract, in the heart o f  the fishing grounds. Given the a  ea's extreme tides and strong currents no 
fishing could occur within, at best, a half-mile circle around the platform. The danger is simply 
too great that a net, or a boat, will get wrapped up with the platform,”

Trustees, et al, “Response lo Slate's Petition to the Alaska Supreme C oun for Review o f Sale 78 Injunction”

REALITY:
There is no evidence o f  incompatibility— ample, uncontroverted or otherwise—-just allegations and 
speculation. That speculation, however, is inconsistent with the actual “evidence” o f  coexistence 
o f  fishing, subsistence, and oil and gas exploration and development activities in Cook Inlet. The 
“ fishing corridor” itself currently has valid leases within its boundaries and it has in the past been 
the site o f  several exploratory wells. Nevertheless, the Superior Court accepted Trustees' 
“evidence” o f  incompatibility as a basis for its Injunc'ioi. o f  Sale 78.

In the case o f  Sale 78, there are no known, absolute conflicts at the lease sale stage. As in all lease 
sales, there is the potential for conflicts, depending upon what is proposed to occur, when it may 
occur, where it m ay occur, and for how long it may occur. By retaining flexibility to entertain 
alternative proposals which may be conditioned to achieve “consistency,” the state remains able to 
at least try to accom m odate  competing uses o f  its resources. In those instances where 
accommodation is impossible, it retains the authority to disallow the proposed activity.

Under the Sale 78 lease provisions, for example, the following alternative scenarios could be 
iccommodated.

• The “corridor” tracts may or may not receive bids— if there were no bids, there is no 
conflict.

• I f  bids and leases within the coiridor are issued, there still is no assurance o f  a conflict. 
There may or mav not ever be an application to drill an exploratory' well on the tracts.
If  there isn ’t, there is no conflict.

• If there is an application, it may or may not be for a location which creates a conflict. 
For example, it may be accessible from adjacent acreage— either onshore or offshore.

• It may present a potential conflict that can be avoided through alternative site selection 
or scheduling so that the activity can be conducted when there are no commercial, 
subsistence or sport fishing activities.

• If an exploratory well can be accommodated, it may or may not result in a commercial 
discovery. If  there is no commercial discovery, there is no conflict from development 
that will not occur.

DNR: OVERVIEW OF LEASE SALE 78 ISSUE"



In selecting Sale 78 lease terms, D N R  adopted Term  13 to allow for a subsequent site-specific 
evaluation o f  alternatives in light o f  potential conflicts, while retaining full authority to disallow 
activities w hich cannot be made consistent with the ACMP or which are found not to be in the 
state’s best interest.

“Term 13: T o p revent conflicts with subsistence and commercial fishing operations, the Director 
may restrict lease-related use. In enforcing this term the division, during review o f  plans of 
operation, will work with other agencies ■md the public to assure that potential conflicts are 
identified and avoided to the fullest extent possible. Available options include alternative site 
selection, requiring directional drilling, and seasonal drilling restrictions.”

A d o p t T h is  L e g is la tio n  T o  F ix  T h e  S y s tem



T h e  A l a s k a  S u p r e m e  C o u r t  W o u l d  H a v e  D N R  
D .  N E P A - L i k e  B e s t  I n t e r e s t  F i n d i n g s  

F o r  I t s  L e a s e  S a l e s

“The record indicates that the federal government has conducted environmental impact 
studies... .DNR can em ulate  these studies.” Alaska Supreme Court—Goodnews Bay Decision

W h a t  W o u l d  B e  T h e  C o s t ?
D N R ’s Best Interest F indings, prepared by a staff o f five, average 
$105,000 each

• The Minerals M anagem ent Service (M M S) E IS ’s average 5500,000 each

• M M S employs 53 people in their leasing section, which is responsible for producing 
the EIS

• M M S  has spent $72.6 million for environmental studies within the Cook Inlet region

DN R W ould Have To Greatly Increase Its O perating Budget And 
S taff Level In O rder To Fund The Necessary Environm ental Studies 

A nd Prepare The D ocum ent

Would The Number Of Sales Decrease? YES!

• In 14 years o f  leasing since 1979, D N R  has held 42 lease salej, averaging three sales 
per year

• M M S has held only 15 Alaska OCS lease sales in the 17 years since 1976, when the 
Federal program began in Alaska

• With increased best interest finding requirements, D N R would be able *o conduct only 
one lease sale ever)' 18 months

Would EIS’s Prevent Lawsuits? NO!

• Based on alleged N EPA  violations and on the EIS findings, lawsuits were filed against 
half o f 'he  M M S lease sales

• These lawsuits resulted in two sales being enjoined, and two sales being postponed by 
MMS

'DNR: POTENTIAL IMPACT W/O LEGISLATION



CONCLUSION:

Given the required funding for staff and environmental studies, D N R  could emulate the 
federal EIS process.

H o  r, doing so would m ean a tremendous increase in operating costs; a significant 
red. etion in the number o f  lease sales held; a decrease in SLate revenue; a delay in future 
revenue resulting from new discoveries; and no guarantee that litigation would be reauced.

DESPITE TH E STUD IES, DESPITE TH E TREMENDOUS EXPENSE

NO O i l  O r  G a s  h a s  b e e n  p r o d u c e d  f r o m  A l a s k a ’s
FEDERAL WATERS



T it l e  38  A n d  T h e  A C M P  S t a t u t e s  
N e e d  T o  B e  A m e n d e d

I f  T h i s  L e g i s l a t i o n  i s  N o t  A d o p t e d

• We must accept jeopardizing ALL future lease sales
• We must accept the inevitable loss of revenue
• We must accept the increased costs of litigation
• We must accept the court’s opinion that oil and gas 

leasing is not in the public interest
• We must accept the court’s opinion that oil and gas 

exploration cannot coexist with fishing
• We must accept that spending tens of millions of dollars 

for more “studies” is a necessary use of revenue
• We must accept that leasing cannot occur if there is an 

alleged risk to the environment, no matter how remote 
or unlikely that risk may be

W i t h o u t  T h i s  L e g i s l a t i o n

We must accept the continuing erosion of the Legislature’s 
authority and judgment to special interest groups and the 
courts

T h e  R e c o r d  S e n d s  T h e  F o l l o w i n g  M e s s a g e s  . . .

Consistency with the ACMP (Sale 78)

Trustees fo r  Alaska:
“Direct conflicts exist between oil and gas exploration and development activities and 
fishing and large vessel traffic. Consequently, oil and gas exploration and development 
activities m u tt  give way to those activities which are o f  higher priority; fishing and large 
vessel traffic...the decision to proceed with Sale 78 is not consistent with 6 A A C  80.040 
and thus not consistent with the A C M P.”

“ . .  .Noah fails adequately to evaluate the cumulative effect o f  current and planned oil and 
gas exploration and development activities on the Inlet or explain how the sale can proceed 
without such analysis.”



Alaska Superior Court:
“ ...the Court cannot divine the basis for the consistency determination. First, there is no 
discussion o f  the priority required in 6 A A C 80.040. Has the Com m issioner considered 
both offshore oil and gas development and a Fishery as water dependent and (sic) activities? 
Or, is oil and gas a water related activity?...There is no discussion o f  a significant public 
need for the lease sale ...6 A A C 8 0 .130(d) requires a finding o f  no feasible prudent 
alternative to meet the public need for the proposed use and a finding that all feasible and 
prudent steps to maximize conformance with standards will be taken.”

DNR:
Analysis o f  A C M P consistency was included in the Preliminary Best Interest Finding 
which the court failed to look at when making its decision to stay the sale. The court 
appears to accept without question that potential offshore oil and gas development is not a 
water-dependent activity. D N R  took a hard look at the requirements and issues o f  6 AAC 
80.130. The court created o f  its own accord the argument that D N R did not comply with 6 
AAC 80.130, then relied on its own unsupported argument, without examination o f  the 
relevant piats o f  the record or response from DN R, to impose the stay.

Trustees for Alaska:
“ The Court has further stated that environmentally protective purposes “require that at the 
time D N R  reviews any...permit application it consider the probable ‘cumulative im pact’ o f  
all anticipated activities which will be part o f  [the project in question] whether or not the 
activities are part o f  the project under review. If D N R determines that the cumulative impact 
is problematic, the problems must be resolved before the initial permit is approved.” 
(emphasis added)

Best Interest Finding (Sale 78)

Trustees for Alaska:
“Because Noah has failed to adequately address these issues in the ‘best interest’ finding 
and explain how they fit into the ‘best interest’ equation, the finding is legally deficient” .

Geophysical Hazards (Sale 50)

Trustees for Alaska:
DNR violated the A C M P “by utterly failing (emphasis added) to identify known 
geophysical hazard areas within the Sale 50 area as required by 6 A A C 80.050(a). DNR 
does not consider geophysical hazards until it reviews a com pany’s plans of operations. In 
contrast, M M S has demonstrated that an identification of geophysical hazards is practical at 
the lease sale stage.”

Alaska Supreme Court:
“The geophysical hazards in a given area could be such as to make any use or activity 
inconsisten* with the ACM P...we conclude that this case must be remanded to D N R with 
instructions to identify and report on known and substantially possible areas o f  geophysical 
hazards within Sale 50...a draft environmental impact statement for a federal sale ju s t  north 
o f  Sale 50 deals with faults and earthquakes in the Camden Bay area in much greater detail 
than the State’s decisional document.”

DNR:
“The Court has understated D N R ’s efforts to identify geophysical hazards...On the basis o f  
its consideration o f  the existing information, DNR identified and discussed the known



potential geophysical hazards in the Sale 50 area....Unless the court is to require D N R  to 
go beyond the express language o f  the regulation, there is nothing more to be done.”

D N R ’s petition for rehea r  ng was denied.

Archeological Resources (Sale 50)

Trustees for Alaska:
DNR failed to identify or describe any o f  the historic, prehistoric and archeological 
resources in the Sale 50 area; and D N R deferred analysis o f  such data to the exploration 
and production stages o f  development.

Alaska Supreme Court:
“D N R ’s decision to defer identification o f  archeological sites does not comply with 6 AAC 
80.150. The regulation clearly requires the identification o f  archeological sites, but it does 
not state when they are to be identified. In our view the regulation is m ost reasonably 
interpreted to require...the identification o f  known archeological sites at the initial sale 
stage...DNR must comprehensively survey the known data, set out the results, and state its 
conclusions.”

DNR:
“Because unrestricted availability to information concerning the nature and location o f  any 
archeological resource increases the threat to site destruction, access to such information is 
closed to the general public by the Alaska Office o f  History and Archeology. Authority for 
this policy is contained in AS 9.25.120 and 16 U.S.C. § 47 (0 ) . . . .D N R  is required to 
withhold specific infc .nation regarding those sites until the plan o f  operations stage... ”

D N R ’s petition for rehearing was denied.

Transportation (Sale 55)
Trustees for Alaska:
“DNR failed to discuss how development would occur, the riskiness o f  any methods 
chosen, and whether, in light of the risk, the lease sale was in the best interests o f  the 
state ..."

Alaska Supreme Court:
“D N R did not take a hard look at the transportation issue in making its best-interest 
determination for Sale 55 ...the Finding concludes that offshore development would be 
“feasible” without use o f  A N W R, but does not discuss how the oil would be transported or 
what risks these methods would pose.”

DNR:
“DNR, in its final finding, ...requires that lessees submit a detailed plan o f  operations for 
approval before conducting any exploratory or development operations, and imposes 26 
restrictions or terms as a condition o f  the approval o f  plans o f  operations...Seven o f  these 
terms...specifically address environmental concerns arising from the transportation o f  oil 
and gas. D N R  recognizes that the transport o f  oil and gas by pipeline is environmentally 
preferable to transport by tanker. D N R  carefully considered the impact that the unchanged 
legal status o f  A N W R  might have, and the risks presented by various oil and gas 
transportation methods that might be necessary to develop Sale 55 tracts.' ’



The Porcupine Caribou Herd (Sale 55)
Trustees fo r  Alaska:
“The Final Best Interest Finding... does not address the impacts o f  the sale on the 
Porcupine Caribou Herd nor does it indicate how these impacts are factored into the ‘best 
interest’ equation. This failure on behalf o f DN R also reveals the inadequacy o f  D N R ’s 
analysis o f  the effect o f  the sale on the subsistence activities o f  the people o f  Alaska.”

Alaska Supreme Court:
“Although D N R  asserts that development ‘should not’ affect A N W R  or the caribou that 
utilize A N W R . D N R  has made no finding to this effect. Rather, it has simply m ade the 
unsupported assumption that offshore development cannot affect caribou.”

DNR:
“ [AS 38.05.035(g)] requires that D N R thoroughly consider the effects o f  an oil and gas 
lease sale on fish and wildlife species and the subsistence uses o f  those species in the sale 
area (emphasis added). However, it does not require DNR to extend its consideration to 
potential effects on species located outside the sale area. As the Porcupine Caribou Herd is 
clearly not found in the sale area, DNR did not violate the statute.”

D N R ’s petition for rehearing was denied

Goodnews Bay Offshore Prospecting Permit (OPP) Disposal

Alaska Supreme Court:
“The State’s argument that it could have done little more to fully assess the impacts of 
mining in the region than it did at the O PP stage is significantly undercut by evidence of 
comparable federal studies. The record indicates that the federal government has conducted 
environmental impact studies for offshore mining based on various mining scenarios.
DNR can emulate these studies.” (em phasis  added)

F a i l u r e  T o  A d o p t  T h i s  L e g i s l a t i o n  W i l l  
M a i n t a i n  T h e  S t a t u s  Q u o — A n d  G u a r a n t e e  A n  

U n c e r t a i n  E c o n o m i c  F u t u r e  F o r  A l a s k a



T H E Y  Say O il &  G as Lf.asing Is Broken

Has the Commissioner considered both offshore oil and gas development and a fisher}' as 
water dependent and (sic) activities?

. . .  no discussion o f a significant public need fo r the lease sale

Appellants' motion to stay (lease sale 78) is granted

Superior Court order staying Lease Sale 78

. . .  DNR should undertake seismic studies prior to the sale to identify particular areas 
having special hazards

DNR has not demonstrated that it has taken all feasible and prudent steps to maximize 
conformance with the ACMP

Brief to the Supreme Court by:
Trustees for Alaska 
Alaska Environmental Center 
The Sierra Club
Nat'l Parks and Conservation Assoc.
The Wilderness Society

. . .  Noah fails to adequately evaluate the cumulative effect o f current and planned oil and 
gas exploration and development activities on the Inlet or explain how the sale can proceed 
without such an analysis

Brief to the Su> iur Court on Sale 78 by:
Trustees for Alaska 
Ninilchik Traditional Council 
Alaska Environmental Center 
Greenpeace
Kenai Peninsula Fishermen's Assoc.
United Cook Inlet Drift Assoc.

DNR failed to take a hard look at the impact of (offshore) Sale 55 on the (onshore) 
Porcupine Caribou Herd, and on the subsistence users of this herd.

Alaska Supreme Court

Y O U  Can Fix It

DNR: OVERVIEW OF PROBLEM



I T ’S  A  F A C T

Since The Inception Of Competitive Leasing in 1959:

• Over 75 Lease Sales Have Been Held

• Over 80 Best Interest Findings Have Been Compiled

• Over 25 Million Acres Have Been Offered For Lease 
And Over 11 Million Acres Have Been Leased

• Over 3,800 Wells Have Been Drilled

• The State Has Collected Over $45 Billion In Bonuses, 
Rents, Royalties and Taxes

• Competitive Oil And Gas Lease Sales Have Been The 
Cornerstones On Which Alaska's Economy Has Been 
Built—And Have Provided Benefits To ALL Alaskans



A fter 35 years of O il &  G as L easing

• The courts— and not the Legislature or the Executive 
Branch—are setting the state’s leasing policy

• The Supreme Court says the Best Interest Findings 
under Title 38 ar; insufficient

• The Superior Court cannot determine whether lease 
sales are consistent with ACMP unless all potential 
future development can be described

• The Superior Court is unable tc ^etermine that there is a 
significant public need for the lease sale

• The Ombudsman finds that although we have met or 
exceeded all legal requirements, the process—as defined 
in current statute—is not “fair”

WHAT IS THE PROBLEM?
W i t h  8 5 %  o f  S t a t e  R e v e n u e  A t  S t a k e

HOW DO WE FIX IT?



First, U nderstand T he Pr o b l e m

• Under Title 38, the commissioner must take a “hard 
look” at “the salient factors” in best interest findings that 
an oil and gas lease sale should be held.

• However, through a series of Supreme Court decisions 
beginning in 1987 and continuing through this year, the 
court has systematically rejected the commissioner's 
authority both to determine what are the salient factors 
and “how much” analysis is “enough” before proceeding 
with a lease sale.

• Both the Alaska Supreme Court, and now the Superior 
Court, have ruled that best interest findings under Title 
38 and ACMP consistency determinations for lease sales 
under title 46 cannot rely upon deferred consistency 
reviews of post-sale projects until specific exploration or 
development projects are proposed.

• Since no one can predict the consequences of a lease 
sale, litigants are encouraged to speculate on the 
sufficiency of the commissioner’s considerations on 
future events, and the courts have become the arbiter of 
what is “proper weight” and “adequate analysis.” 
Arguments over “how many angels might someday 
come to sit on the head of the pin” are disrupting the 
leasing program, frustrating legislative intent and 
threatening the state’s future economic health.



To Fix It

T h e  S t a t u t e s  M u st  B e  C h a n g e d

• Modify Title 38, the oil and gas leasing statutes, and 
Title 46, the ACMP statutes, to clarify legislative intent

• Eliminate the opportunity for courts to substitute their 
judgment by providing clear guidance as to the scope of 
best interest findings and ACMP findings and 
consistency determinations for lease sales

• Regulatory “fixes” do not car- y the force of l°w and will 
NOT solve the problem

If L egislation Is N ot Passed

• Continued disruption and delay of lease sales

• Lost reliability of lease sale process

• Loss of industry participation

• Lost state revenue

• Increased litigation costs

• Increased unemployment as service industry contracts



W hat T his L egislation D oes

• “Tightens” the scope of the best interest finding and 
ACMP determination for leasing

• Creates a best interest finding and ACMP procedure

-  that is factual, fair and timely
-  that is more likely to withstand judicial a .̂i 

public scrutiny

• I xovides for meaningful public review process and 
directs the commissioner to determine best interest and 
find consistency when

-  valid, material and relevant facts are known 
and considered

-  required permits meet established standards

B o t t o m  L i n e

This Legislation More Clearly 
Defines Legislative Intent With 

Respect To Oil and Gas Lease Sales
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UnianTexaB Petroleum

133Q Post Oak Bou'ewd 
P O Boy 2120 
Houston UmAS 77252-2120 
Tftephont (713) 966-2440The Honorable Mike Miller Chairman Jc#/ 6. Empto
/ £ •  F t e i w i
f»eww*iSenate Resources Committee Capitol Building, Room 423 VIA FAX AND FEDERAL EXPRESSJuneau, A K  99811

RE: STAY O F STATE O F ALASKA LEASE SALE 78
PRO PO SED  LEG IS LA T IO N  SB308 / HB474
LAW SU ITS  R EG A R D IN G  STATE O F ALASKA LEASE SALES 50, 55, & 78

Dear Senator Miller:Union Texas Petroleum Alaska is an indirect wholly owned subsidiary of Union Texas Petroleum Holdings, Inc., one of the largest independent producers located in the United States. Union Texas explores for and produces oil and gas overseas primarily in the U .K . North Sea, Indonesia and other strategic areas.Union Texas Petroleum Alaska pursues exploration activities in Alaska. At year-end 1993, it held approximately 88,000 net acres in Alaska, primarily in the Colville Delta, Cook. Inlet and offshore Beaufort Sea. During the past several years, Union Texas Petroleum Alaska has increased its exploration activity in Alaska. This activity included participation in three additional wells in the Kuukpik State Exploration Unit, four wells in the adjacent Colville River Delta area, one well in the Jones Island State Exploration Unit, three wells in the Kuvlum Federal Unit in the Beaufort Sea, and the Diamond #1 Well in the Chukchi Sea.The stay of the State of Alaska Lease Sale 78 has significantly affected the view of Union Texas Petroleum Alaska regarding our ability to implement a sound exploration and development plan in Alaska. Current statutes and regulations governing leasing activities as interpreted by the Alaska courts in lawsuits concerning State Lease Sales 50, 55, and 78, discourage bidding as well as exploration and production activities on state lands. In addition, we believe these interpretations are inconsistent with the legislative intent of these statutes and regulations. The delay in arriving at a settlement and the impact of the settlement of the Mental Health Lands further discourses activities on state lands. Because of the long lead time and high exploration costs involved in arctic projects, independent operators such as Union Texas Petroleum can ill afford to continue to expend significant sums of money on exploration activities into areas where the return on the investment is becoming more uncertain due to the of lack of leasing opportunities on state lands.
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Alaska is in direct competition with alternative international opportunities for funding. 
We believe that Alaska compares favorably with other international projects on a 
technical basis but we are concerned that increasing regulation and the inability to plan 
and budget programs with reasonable assurance that leases will be available places 
Alaska at a distinct disadvantage. Union Texas Petroleum would prefer to keep the 
dollars and jobs at home as much as possible. The passage of SB308/HB474, to be 
applied retroactively, would be a significant step in accomplishing our common 
objectives.

Sincerely,

UNION TEXAS PETROLEUM ALASKA CORPORATION
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N O R T H  S L O P E  B O R O U G H

O F F I C E  O F  T H E  M A Y O R

P.O. Box 69 
Barrow, Alaska 99723

Phone: 907-852-,. ’•11
George N. Ahmaogak, Sr., Mayor

POSITION OF THE NORTH SLOPE BOROUGH 

ON PROPOSED COASTAL ZONE MANAGEMENT PROGRAM LEGISLATION

Two bills are now before the legislature relating to the State's 

Coastal Zone Management Program (ACMP). The Borough strongly 

supports SB 238, and strongly opposes SB 308. These positions 

are more fully explained below:

SB 238 was introduced by Senator Drue Pearce, and has been the 

subject of several teleconferenced public committee hearings. It 

is the product of several years' vork by Senator Pearce's office 

and a broad-based working group composed < f state resource 
agency, Division of Governmental Coordination (DGC), and 

Department of Law ACMP coordinators, representatives from 

industry and the federal Minerals Management Service (MMS), and 

ACMP coordinators from several state coastal districts. The 

group worked diligently, with significant input from others 

involved in implementation of the ACMP on a daily basis, to craft 

legislation designed to correct due process problems associated 

with the current procedures for appeal of coastal consistency 

determinations to the state Coastal Policy Council (CPC), and to 

strengthen the role of coastal districts in the consistency 

review process. Acting on a consensus basis, the group has 

worked with Senator Pearce to produce a bill which the Borough 

feels accomplishes those tasks. This change in appeal procedures 

may not yield state consistency determinations which are always 

more to the liking of coastal districts and their residents, but 

it should provide for a more open process resulting in better 

understood and supportable state decisions.

It is also important to understand that SB 238 has been developed 

in conjunction with ocher Working Group efforts aimed at 

improving the coordination and effectiveness of consistency 

reviews. Proposed changes to 6 AAC 50 would streamline the 

process of consistency reviews relating to federal offshore oil 

and gas lease sales. The changes would require greater exchange 

of information and early meetings of all parties with the 

expectation that identification of issues of concern and data 

gaps, and the open discussion of possible solutions can avoid

SB 238
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costly litigation, and leave all parties feeling more satisfied 

with their role in the process. At the same time, a draft 

Memorandum of Understanding (MOU) between the state DGC and 

federal MMS has been developed by the Working Group and submitted 

for approval by state and federal authorities. The MOU will 

enhance coordination between MMS, DGC, state agencies, and 

coastal districts in the consistency review of federal offshore 

lease sales.

SB 238, the proposed 6 AAC 50 changes, and the MOU all have the 

support of the people who implement the ACMP within state 

agencies, MMS, industry, and coastal districts. While they may 

not prove to be the final steps in creating a coastal management 

program which best serves all state interests, they will 

contribute to improving the predictability of the system, and 

importantly, the atmosphere within whicn important state 

decisions are made.

SB 308

SB 308 was introduced by the Administration on the morning of 

February 14, and scheduled for hearing by the Senate Resources 

Committee at 3:30 that same day. A copy of the Bill was not 

available in the Barrow Legislative Information Office until 

2:30. It was drafted in response to a court decision on January 

24, which temporarily enjoined state offshore oil and gas Lease 

Sale 78, based in part on ACMP issues. Both the substance of 

this bill, and its attempted fast tracking through the 

legislature are very troubling. SB 308 is designed to limit the 

scope of ACMP consistency reviews conducted by the state, and to 

weaken coastal districts' and the public's ability to participate 

in full and open discussions of all concerns related to leasing. 

Although at its heart the federal-state-district coastal zone 

management structure is designed to provide the maximum public 

input and control over local development, the Administration has 

here quickly moved a bill which would significantly alter the 

balance of the ACMP without making even a minimum effort to 

contact each of the coastal districts throughout the stare. The 

request of the Coastal District Coalition, comprised of district 

coordinators for boroughs, other municipalities, and coastal 

resource service areas around the state, for representation on 

the Governor's task force formed to respond to the sale 78 court 

decision was denied. No state members of the ACMP Working Group 

were present, or we believe were allowed to testify, before the 

Senate Resources Committee on SB 308. With the exception of 

Division of Oil and Gas Director Jim Eason and a representative 

of ARCO, all of the dozen or so participants in the committee 

teleconference on February 14 were strongly opposed to the bill, 

and alarmed at the brief time available for its review.
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SB 308 would restrict consistency reviews to “reasonably 

foreseeable, nonspeculative, direct effects" of proposed lease 

sales. If one of the goals of the bill is to avoid costly 

litigation over proposed lease sales, this language will not get 

it done. At the same time, while all those involved on a day-to- 

day basis in implementing the ACMP are moving on a variety of 

fronts through the Working Group structure to open up the 

consistency review process, this bill slams the door on the 

airing of all public concerns. The public frustration which will 

surely result from enactment of SB 308 will likely stimulate 

greater, rather than lesser, activity in the courts. The Borough 

believes that SB 308 is unnecessary legislation which is 

counterproductive to the more carefully undertaken broad-based 

efforts now underway to improve the state's Coastal management 

Program.
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U N IT E D  F I S H E R M E N  O F  A L A S K A

2/22/94

211 Fourth Street, Suite 112 
Juneau, Alaska 99801 

907/586-2820 
\  Fax: 907/463-2545

TESTIMONY FOR SENATE RESOURCES ON SB 308

1

UFA opposes this legislation. We are not anti-development. 

However, this legislation allows I'NR to ignore resource use 

conflicts, transportation Issues and environmental issues during 

the initial administrative review prior to disposal of lands.

This will force the state, during later project stages, into a 

position of either proceeding with environmentally unsound 

projects qjz expensive buy-backs of the sale or lease, including 

interest and repayment of any expenditures made by the leasee. 

Neither of these options are in the public's best interest.

This bill does not protect the public interest.

The constitution prohibits the state from disposing or leasing 

state lands without "safeguards of the public interest": 

determinations of whether a given resource disposal serves the 

public interest must be based upon an evaluation of all of the 

potential costs or risks of the disposal.

This bill increases the risk of environmentally unsound projects.

During its public interest finding, DNR considers the economic 

benefits of later project development (which are speculative): 

it is inconsistent to not simultaneously consider the 

environmental costs of later project developments. Lop-sided 

cost/benefit analyses which consider economic benefits with no 

environmental risks clearly bias the initial public interest 

determination in favor of the project. This allows DNR to make 

false or skewed "public interest" determinations by avoiding a 

thorough cost/benefit analysis.

This bill is fiscally irresponsible.

Initial project approvals will create state and industry 

investments in the project that will bias DNR's analysis of later 

rroject stages in favor of project completion. Since buy-back of 

j *nd once disposed is not a realistic option, this bill will 

favor development regardless of costs to competing resource users 

and the environment.

This bill limits DNR's determinations to effects of paper

transactions.

MEMBER ORGANIZATIONS
Alaska Crab Coalition • Alaika Longllna Fl. barman's Association • Alaaka Trailer* Assodatlon • Area K Seiners Association 

Bering Sot Fishermen's Aaaodatloi • Bristol Bay OrHtnattara Anoclatlon • Concerned Area "M" Fishermen 
Cook fnlat Aquaculture Association < Cordova District Flsharman I-•.tad • Kanal Panlnsula Fisherman's Association 

North Padlic Fisheries Association • Northern Southeast Regional Aquaculture Association • Peninsula Marketing Association 
Petersburg Vassal Owners Aasodallon • Prince William Sound Aquaculture Corporation • Seafood Producers Cooperative 

Southeast Alaska Seiners Association • Southern Southeast Regional Aquaculture Aaaodatlon 
United Cook Infat Drift Aaaodtlion • Wastarn Alaska Cooperative Marketing Aaaodatlon
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By narrowing the scope to "nonspeculative" and "direct" effects, 

this bill turns land disposals into mere paper transactions.

This contradicts U.S. Supreme Court opinions, Congressional 

intent, previous Alaska Attorney General's opinions and common 

sense.

In 1984, the U.S. Supreme Court ruled that OCS oil and gas lease 

sales did not "directly affect" the coastal zone, because they 

were paper tranr •’Ctions. When Congress passed the 1990 Coastal 

Zone Management /.ct Reauthorization, it broadened the scope of 

effects which must be consilered to include "cumulative and 

secondary effects... direct effects... and indirect effects which 

may be caused by the activity and are later in time or farther 

removed in distance..." The Alaska Attorney General stated that 

"...administrative agencies are mandated... to review the uses for 

which a particular authorization is issued, the ultimate 

activities associated with those uses, and the impacts of both 

the uses and the associated activities on the state's coastal 

area" (J66-502-S1, p. 10).

The reasons for these decisions are obvious: impacts such as

from oil spills can affect communities and wildlife thousands cf 

miles away from the lease sale area. The public expects DNR to 

anticipate risks such as oil spills and to work out resolutions 

before any leases are issued.

This bill limits local control over local development and 

increases federal control over federal lands.

This bill concentrates power to determine land disposals in the 

hands of mid-level state bureaucrats. As written, this will 

affect, ell future timber, mining and oil oroHects. Further, this 

bill, in conjunction with SB 150, could give unprecedented power 

to resource division directors to speed exploration and 

development on large blocks of state lands and waters.

The coastal management plan provides an avenue for public input 

and control over local development. Usurping this local control 

violates federal and state agreements under the CZMA. Further, 

this bill either gives parallel powers to the federal government, 

which decreases state input on federal land disposals, or it 

creates two standards of review, one for federal lands and one 

for Btate lands, Neither option is desirable, but it is unclear 

which will occur under this bill.

This legislation will invite litigation.

The bill lacks clarity over how various factors interrelate, but 

it is clear that it will not immunize DNR's best interest 

findings from judicial scrutiny. This bill will increase the 

public's frustration and the likilihood of lawsuits.

The coastal management program is not problem.

The public, industry and the state deserve to discuss and resolve 

issues up front to ensure that if projects are allowed to 

proceed, they are done responsibly and with minimal impact on 

other resource users and the environment.
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U C I 9 A
U N ITED C O O K  IN L E T  D R IF T  A S S O C IA T IO N

P.O. Box 389 • Kenai, Alaska 99611 - 0389 
(907) 283-3600 • FAX (907) 283-3306

February 22, 1 994  SENT BY TELEFAX

Senator Mike Miller 
Senate Resource Committee

SUBJECT: SB 308

UCIDA Position: Strongly Oppose

Dear Senator Miller,

United Cook Inlet Drift Association (UCIDA) represents the 5 85  salmon 
drift permit holders in Upper Cook Inlet. Some 350  permit ho lders are 
current members o f our association. UCIDA is a lso active at the state and 
federal levels as a member of the Executive Committee of United 
Fishermen of A laska (UFA).

S B 3 0 8  t u r n s  " p u b l i c  i n t e r e s t  f i n d i n g s ” I n t o  “ I n d u s t r y  I n t e r e s t  

f i n d i n g s ” . 

S B 3 0 8  r e p r e s e n t s  a  r a d i c a l  c h a n g e  in  p u b l i c  p o l i c y  t h a t  a f f e c t s  

a l l  “ l a n d ” d i s p o s a l s  -  o i l  & g a s ,  t i m b e r  a n d  m i n i n p .  

S B 3 0 8  I s  f i s c a l l y  i r r e s p o n s i b l e .

There are many revisions or amendments that may be proposed to "fine 
tune" this legislation - (i.e. remove the proposed changes that would have 
the scope limited to fish and wildlife species and their habitats within 
the lease sa le a rea - pg. 4 <§> 15-16). However, nothing can “fine tune" the 
goal o f this legislation, i.e. to turn the lease sa le p rocess into a mere 
"paper transaction" and thereby taking away power from local 
governments and the public and giving it to the state bureaucracy.
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DNR directors (oil & gas, timber, mining) will simply state that no one 
may even buy a given lease, it is SPECULATIVE to assume that 
development will occur. Therefore, at the lease sale stage, even if there 
are reasonab ly  fo reseeab le  effects if development occurs (e ither fisca l 
e ffects o r environmental effects or conflicts with existing u se rs /u ses ), 
DNR will not have to address and re so lv e  those issues in the state ’s best 
interest at the finding "stage” .

DNR's desire to establish multi-phase development pro jects is fisca lly 
irresponsible because once a lease is granted the lessee has a property 
interest. "The State cannot deprive a lessee of the reasonab le use of the 
leasehold interest. S fi$. Finding at 126, Appendix D, Sample Lease at para. 
9 (f), 11 AAC 83 ,158 . The revocation of a lease or the deprivation of the 
reasonab le use o f a le ssee ’s property, would result in the State having to 
pay just compensation to the lessee. Therefore, once it issues the lease, 
the State is under tremendous pressure to let the lessee go forward with 
Its exploration and extraction." (Superior Court Judge C ranston, Case No. 
3K N -9 3 -1 174 Cl, pages 4 -5 )

In conclusion, UCIDA opposes SB308 because it does not provide for the 
resolution o f reasonab ly fo reseeab le effects at the lease stage, it 
deprives local governments and the public of meaningful input, and it is 
fiscally irresponsib le. We respectfully request that the Sena te  Resource 
Committee not pass out this legislation. Further, should DNR require more 
staff, we a lso  respectfully suggest that your committee might urge the 
legislature to provide more funding so that the existing lease process 
proceed in the public's "best interest’’.

We would appreciate it if you would provide all committee members a 
copy of our comments.

S i n ^ p r « i \ /

Theo Matthews 
Adm in istrative A ssistan t
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CC Governor Hickel
House Resource Committee 
S en a to r Little 
Sena to r Sa lo 
Represen tative Davis 
Represen tative Navarre 
R ep resen ta tive  Phillips

UFA
ADF&G
ADEC
Attorney Genera l 
Cook Inlet RCAC
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Statement of Charles Johnson, Direstor of Eskimo Walrus Commission, Kawerak Inc 
on Alaska Senate Bill 308

M r Chairman and Honorable Senators
I  am Charles Johnson, Director of the Eskimo Walras Commission, which represents 
the walrus hunting village* from Togiak to Barrow. I  am speaking on behalf of that 
organization and on behalf of Kawerak Inc which represents the villages of the 
Bering Straits Region.
First, we are very disturbed at the speed in which Senate Bill 308 was introduced and 
hearings were called for. It is obvious that DNR tried to dip this bOl through without 
having to hear testimony from those that will be most affected by this legislation. We 
recommend that legislation having this major impact be given broader exposure to 
the public and local governments. This legislation cannot stand the light of exposure 
for the attempts by DNR to bypass public process will be exposed.
We must refer to DNR's sorry record of incompetence and irresponsibility when 
granting offshore oil leases. The Alaska Supreme Court has found DNR wanting in 
addressing salient issues in making it; best interest finding to allowing lease sale 50 
and again for lease sale 55. We fed that this legislation is intended to free DNR from 
addressing the publics interest when it disposes of State land and waters. OUR lands 
and waters I  must add. This legislation will not serve the best interests of the state for 
it denies the public and affected local governments the right to review development 
within their areas.
DNR is attempting to remedy the courts finding of incompetence with this legislation. 
By making this legislation retroactive to the last five years it is attempting to overturn 
the conrts decision that DNR did not act in the public or the state's best interest in 
granting lease sales 50 and 55.
The State of Alaska has sued the Federal Government on the basis of local control of 
lands and resources. With this legislation it is attempting to do to local governments 
what it is claiming the Federal Government is doing to the State of Alaska,
By allowing the Commissioner of DNR to determine " material facta and applicable 
law upon which the determination that the sale, lease, or other disposal will 9erve the 
interests of the state”  a process is set up to bypass local governments and the Coastal 
Management Program. This is contrary to the interests of the public, local 
governments and the State of Alaska.
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We are very disturbed at the provision that" only reasonably foreseeable, non 
speculative, direct effects o f the uses proposed”  will be evaluated. It is often the 
traceable indirect effects that have the most impact whether goad or bad on a 
community or the environment This legislation eliminates experience with other 
projects as a factor in deterring the value of state disposal of property for 
development purposes.
By liimiting the evaluation of directs effects on fish and game only to the sale area 
DNR is ignoring the fact that fish and game are migratory animals that do not know 
where sale areas a rt  This provision allows DNR to allow development in key 
migratory paths that might have devestating effects on other areas of the state. The 
State of Alaska sued the Federal government over the Bristol Bay le?se sales on this 
basis. Now DNR is requesting that it be allowed to do the very same thing.
Section 1 Paragraph C which allows DNR to evaluate impact on incriraental phases of 
a proposed sale nther than the whole project is intended to bypass present laws that 
protect the environment as well as the public from irresponsible permitting by 
government agencies such as DNR. By eliminating the cumulative long range effects 
o f a sale from consideration and only considering "phases”  as an entire project by 
itself DNR places itself in a position of not being able to halt a project that may be 
doing irreparable damage to tbe environment and the public
One can argue that a shovel filll of dirt or a gallon of oil spilled does not have 
significant damage to the environment or the lives of Alaska Citizens. By that 
standard we can argue that each successive gallon of oil spill did not have 
significantly more damage that the last gallon spilled by the Exxon Vddez as so 
consequently the Exxon Valdez was a permissible event An extreme example but tinis 
is essentially what DNR is asking us to do.
Neither the Eskimo Walrus Commission nor Kawerak b against development We are 
fo r responsible and competent evaluation o f any development This legislation allows 
DNR to continue it irresponsible and incompetent ways. It is not needed. It is bad 
legislation.
Thank you Mr. Chairman and Senators.

TOTAL P .03
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I ADAMANTLY OPPOSE SB 308 - " “

OUR PRESENT LAWS WERE DESIGNED TO ALLOW MEANINGFUL PUBLIC 
PARTICIPATION AND TO PROTECT OTHER RESOURCES AND INTERESTS 
FROM DETRIMENT AND DESTRUCTION BY OIL AND GAS ACTIVITIES.

3 *  Ttn pO&MA't'-
IT OCCURS TO ME THAT THE PEOPLE OF THIS STATE HAVE SAID THAT THERE 
ARE SOME INTERESTS. sSOME PEOPLE AND SOME RESOURCESTHAT ARE 
WORTHY OF PROTECTING AND THAT COMMAND THE SAME OR HIGHER 
PRIORITY FOR PRESERVATION AS THERE IS A DEMAND FOR OIL 
DEVELOPMENT AND THAT THIS PRIORITY IS. IN THE BEST INTEREST OF THE 
PEOPLE OF THE STATE OF ALASKA. ^S^tr^es

WITHOUT THOSE LAWS WE ARE SAYIHNG THAT OIL DEVELOPMENT IS THE 
PRIORITY ON ANY AND EVERY STATE LAND.

I HAVE TO ASK MYSELF...IF THE MARINE TRACTS OF LEASE SALE 78 ALONG 
THE EASTERN SHORES OF COOK INLET ARE NOT WORTHY OF PROTECTING 
... THEN WHAT IS. GIVE ME AN EXAMPLE OF AN AREA MORE DYNAMIC, AN AREA 
WITH RICHER RESOURCES. AN AREA MORE HEAVILY USED, AND AREA WITH 
MORE ADVERSE CLIMATIC AND ENVIRONMENTAL CONDITIONS, IS THERE AN 
AREA WHERE PHYSICAL CONFLICKTS WITH OTHER RESOURCE ACTIVITIES ARE 
GREATER!! I DON'T THINK THERE ARE ANY.

SB 308 WILL MAKE A SHAM OF THE STATES BEST INTEREST FINDING. THE LAW 
WILL GIVE THE DNR THE LICENSE FOR OIL DEVELOPMENT ANYWHERE 
ANYTIME AS IT AND ITS GOVERNOR AND ADMINISTRATION SEE FIT.

THIS BILL IS THE WORK OF A GOVERNOR AND AN ADMINISTRATION WHICH I 
PERSONALLY FEEL WILL NOT BE AROUND IN 1995. PLEASE DONT REACT 
CARELESSLY TO THE RECENT COURT DECISIONS REGARDING OIL AND GAS 
LEASE SALE 78. THE COURT IN LEASE SALE 78 SAID THAT THE STATES 
REVIEW DID NOT PAY ATTENTION TO CONFLICTING USES IN COOK INLET. THE 
COURT WAS RIGHT! THEY SHOULD HAVE AND THEY DIDNT. WE TOLD MR.
NOAH AND MR HICKEL IN PUBLIC HEARINGS BUT THEY CHOSE NOT TO 
LISTEN. WE NEED OUR PRESENT LAWS TO PROTECXT THE PEOPLE FROM AN 
ADMINISTRATION THAT HAS SAID IT MUST DEVELOP ANY AND ALL 
RESOURCES ASAP REGARDLESS OF THE CONSEQUENCES SHORT TERM OR 
LANG TERM, \  f lT * v y  coST̂ -

PLEASE DONT BE FOOLED BY MR. EASONS PAPER TRANSACTION THEORY. 
ONCE THE LEASES ARE BOUGHT I BELIEVE IT WILL BE NEARLY IMPOSSIBLE TO 
STOP AN ACTIVITY THAT IS NOT IN THE BEST INTEREST OF THE STATE AND 
EVEN IF POSSIBLE THE BUY BACK OPTION IS COSTLY AND UNNECESSARY.

Signed:

S p N Q .  \[sl
Representing (Optional) \ * C ~"\\ _ (

Address

SV n-3>3H A _____________________  \
Phone No.

3:W L»p5 ltwr iricimiiior Out*
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A l a s k a  S t a t e  L e g i s l a t u r e

Please enter into the record my testimony to the —
committee name

committee on 3  3 0 & ______________ dated ------ 1~£ b — 2 * 2 . 1—1 *r ^
bill/subject

O yL

Iva/. CevUu) m J .

\< S^jO  [a^-icry]  ,

S.gned: 6 0 / J z / d J t * ^

Testifier

Representing (Optional)
 i l ± L ____

Address
3 3 < - * 9 / T
Phone No.

9/M Laoaiatv* mibmiiion Otfie*
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T o: S e n a to r  M ike  M ille r, C h a ir  
S ena te  R esources C om m ittee

R e: S 3  308

M y n am e  is Ju d y  M ay hew, I am  a re s id en t o f U nalaska  and  V ice-C hair 
o f  th e  A leu tians W est C oastal R esou rce  Serv ice  A rea .

T h e  A leu tians W est CRSA  ad m in is te rs  th e  coasta l m anagem en t 
p ro g ra m  in  th e  w estern  A leu tians. T h is bill po ten tially  has sign ifican t 
ram ifica tio n s fo r o u r  p ro g ram . W e w ould a sk  the  com m ittee  to  give 
the  pub lic  m ore  tim e  to review  th e  bill in light o f th e  im plications o f th e  
a m en d m en ts  p roposed  today . W e can n o t a t  th is tim e m ake a well 
co n sid ered  com m en t w hether o r not to su p p o r t th e  am endm en ts, 
hav ing  ju s t  h e a rd  th e  am endm en ts a t th e  beg inn ing  o f th is hearing . It 
is im p e ra tiv e  fo r r  w o rkab le  solution to th is  p ro b lem , th a t a  fa ir  an d  
open p u b lic  p rocess, w ith ad eq u a te  tim e to  in fo rm  the  public , be 
follow ed.

T h a n k  you .

Ju d y  M ay  hew 
P .O . Box 221 
U n a lask a , A K  99685
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2/22/94 Testimony, SB 308 (HB 474)

MICHAEL S. O'MEARA 

P.O. BOX 1125 

HOMER, ALASKA 99603

As a long-time resident of coastal Alaska I find this legislati .m 

to be offensive. Alchemy doesn't work —  you can't make gold 

from base metal. Given this, it is a waste of legislative time 

and effort to try to "fix" SB 308 (HB 474). It should be given a 

merciful death in committee.

SB 308 (HB 474) is a fine example of what is presently wrong with 

administrative procedures and agency attitudes. If enacted, I 

feel confident that it will prove counterproductive by 

exacerbating the present and growing tension between local people 

and state government. By seeking to father reduce opportunities 

for meaningful public participation in resource management 

decisions, this legislation will represent a declaration of war 

against already beleaguered, ordinary citizens. Be assured that 

this can only lead to increasing opposition to, and disruption of 

proposed resource disposals, in short, expect more lawsuits 

under this legislation, not fewer.

The increasing frequency of successful judicial challenges of oil 

and gas lease sales should send a message to us all. Perhaps 

there is something wrong with the sales as proposed, and with the 

way in which they have been pursued by the state. In the face of 

rising public opposition supported by judicial action, perhaps it 

..ould be more productive for the state to modify its 

administrative * .-ocedures than to seek immunity from public and 

legislative oversight. If state policy mandated that agencies 

work openly and in good faith with concerned citizens we might 

find that differences could be resolved before litigation was 

necessary.

A major problem with present administrative procedure relative to 

use and disposition of state resources is that a very basic and 

important step is missing. There is no provision for evaluation 

of actions proposed by agencies such as the Divisions of Oil and 

Gas or Forestry by unbiased parties. Agencies responsible for 

such things as public health and safety, environmental quality, 

and stewardship of a broad spectrum of other state resources 

potentially at risk by a proposed activity lack a veto.

For example, the Division of Oil and Gas, in consultation with 

industry, proposes an action and then evaluates its own proposal.
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—  p a g e  2 —

The euphemism "Best Interest Finding" is applied to the end 

product of this exercise. As a "resource salesman" it is 

impossible for the Division's director to determine what is 

actually in the interest of all citizens of this: vast state. To 

him, all of his proposals are good ideas or he wouldn't have put 

them forward in the first place. For him, the Coastal Zone Plan 

Consistency Review and Best Interest Finding processes are simply 

forums for self-justification.

While SB 308 (HB 474) is likely to be counterproductive in terms 

of helping to establish a predictable and consistent leasing 

program for the oil industry, vhere is need for legislative 

reform of a different sort. Administrative procedure should be 

revised so that promoters of resource projects such as the 

Divisions of Oil and Gas or Forestry no longer evaluate their own 

project proposals. Procedure shculd be modified so that the 

Divisions' "Best Self-interest Findings" go to a balanced, 

disinterested evaluation authority which rules on the merit of 

the proposed action in light of the input and interests of all 

affecued parties. This authority, composed of legitimate 

representatives from other resource agencies, coastal districts, 

and resource user groups should be in a position to authorize or 

block the proposed action.

In addition, efforts to open up the public process, such as 

Senator Little's SB 324 promise to go much farther toward 

assuring a stable and beneficial program of resource use, I urge 

you to adopt a similar, more constructive approach to reforming 

administrative procedures, after discarding SB 308 (HB 474) ard 

other efforts to circumvent public and judicial oversight of our 

resource agencies.

—  e n d  d o c u m e n t  —
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SB 308/HB 474: Amendments to Title 38 

and the Alaska Coastal Management Program

The A laska environm ental Lobby (AEL) opposes SB 308 and HB 474.
This legislation is a direct attack on the Alaska Coastal M anagem ent 
Program . It w ill also affect state resource disposals o f tim ber, m inerals and 
lands. In all cases, it takes pow er away from  the public and local 
com m unities and gives it to the directors o f the state’s resource agencies.

SB 308 and HB 474 attem pt to reduce the sta te’s legal obligations w hen  it 
disposes o f public resources. W hen a public resource is leased, sold or 

u .'rw ise  disposed of, the state is required to determine w hether the 
disposal will best serve the interests o f the state. This legislation w ould 
narrow  the scope of the factors that the state must consider when preparing  
a public interest finding.

A EL/s specific concerns are:

1. These bills narrow  the scope of a best interest finding to: reasonably  
fo reseeab le , n o n sp e cu la tiv e , d ire c t e ffects o f the uses to w hich the 
resources will be put. The words, “nonspeculative” and “direct” w ill only 
invite additional law suits as the public and the courts try to determ ine their 
m eaning. W as the Exxon Valdez oil spill a speculative or a nonspeculative 
effect? W as it a direct or indirect effect of oil drilling in the A rctic?

2. These bills give the resource agency directors the authority to decide 
which facts are m aterial and which issues are relevant to the pub lic ’s 
interest. This authority is currently vested in the local com m unities. 
R em oving it from them  will reduce their ability to m anage and plan for 
their ow n futures. It will also insert a powerful bias into a finding since 
the director usually operates under a m andate to develop the resource.

3. These bills lim it the best interest finding io the consideration o f 
impacts on fish and w ildlife only w ith in  the lease area. C learly air and 
w ater em issions, oil and hazardous substance spills, noise and o ther im pacts 
can affect fish and w ildlife species and their habitats outside the lease area 
but w ithin the coastal zone.

ALASKA CENTER rOK Tilt ENVIRONMENT • ALASKA Cl IAPTEK. SIERRA CLUB « ALASKA TRIENDS Of THE CARTII 
ANCHORAGE AUDUIION SOCIETY • AKCIIC AUDUBON SOCIETY • CLIAN AIR COALITION • DENALI CITIZENS' COUNCIL 
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KACHEMAK BAY CONSEKVAIION SOCTEIY ■ KENAI PENINSULA AUDUBON SOCIETY • KNIK CANOEKS AND KAYAKERS 
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4. T hese  bills allow  best interest findings to be lim ited to discrete 
phases o f  a project. Such a lim ited focus would dim inish consideration of 
the long term  and cum ulative impacts of a project. Furtherm ore once the 
initial perm its are approved, and the project begins to m ove forw ard, it 
w ould be very  difficult for the perm itting agency to deny subsequent 
perm its. I f  it were to do so, the state might be legally liable for project 
costs, repurchase o f  the leases, penalty fees and law suits.

T hese  b ills  a re  n o t n eeded . The problem is not in T itle  38 or the 
A laska C oastal M anagem ent Program. The problem  lies w ith D N R ’s 
inability to com petently prepare a best interest finding. W hen the Suprem e 
Court rejected  D N R ’s finding for Lease Sale 55 for exam ple, it noted that 
DNR had copied “ w i t h o u t  a l t e r a t i o n "  the Lease Sale 50 finding which the 
Court had previously rejected. It is hard for DNR to defend its 
com petency or its com m itm ent to the public interest w hen it reuses a 
rejected finding.

The A laska  Suprem e Court has found that “DNR m ust take a hard look at 
any salien t problem s associated with a [lease] sale,” and that it m ust 
“consider the probable cumulative impact of all anticipated activities which 
will be a part o f [the project].” The public, industry and the state m ust be 
provided w ith all the relevant concerns before a project begins, to ensure 
that it p roceeds responsibly and with minimal im pact on local com m unities, 
other resources and the environm ent.

2/21/94
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A n a d a r i ^ ^
James D. Johnson  Febru^rv 1 7 , 1 9 9 4

The Honorable Mike Miller 
Chairman
Sonata Resources Committee 
Capitol Building, Room 423 
Juneau, AK 99811
Dear Senator Miller:
Anadarko Petroleum Corporation, one of the largest independent domestic oil and gas 
exploration and production companies, was disappointed to ieam of the recent delay in 
Cook Inlet Oil and Ga' '.ease Sale 78.
Although our interer in Alaska to date are non-operating in partnership with others, we 
have considerable rinical staff devoted to developing ventures in Alaska and our 
management considers Alaska to be an Integral part of our future exploration strategy. 
However, an orderly and predictable leasing program is crucial. Our business is already 
fraught with considerable geological, technological, financial and political risk. The 
expectation that leases will be available to implement or continue exploration programs in a 
routine fashion is a driving force in any exploration strategy.
We are not encouraged by this latest development in Alaska's leasing program and would 
therefore like to lend a voice of support to any efforts that can be made to get the program 
back on track -  particularly a legislative solution. Please call on us if we can be of help.

I've enclosed a copy of our last Annual Report In case you would like to become more 
familiar witr. Anadarko.

Very truly yours,

James D. Johnson

JDJ:vjb
enclosure
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February 7, 199*

H r .  Howard Weaver 
E d i t o \
A n c h o r t f l i s j J i i l x  News 
1001 N orthw ay  D r i v e  
A n c l w r i g e ,  AK 39SQ8

Otar Mr, Weaver, _

The court decision staying oil and gas Leas* Sale>8 in the Cook Inlet 
is disappointing for Marathon Oil Company and cur Alaska-based employees and 

contractors. Marathon helped pioneer Alaska' 5 oil industry, and, secluding 

the North Slope, we have been one of the leading producers of oil and natural 

gas in Alaska for nearly four decades. Our future in Alaska hinges on our 

ability to prolong and extend our operations on the Ker.ci Prninsuli and Cocx 

Inlet,

During the oast several years, we have completed major capital 

Investments which will enable us to increase siIr; of natural g»s. We have 

also added personnel 1n Alaska. The ai» is tn extend and expend the 

potential of our existing production operations and evaluate the exploration 

potential of the Cook Inlet. Ve believe that Increasingly sophisticated 

technology will allow the industry to compensate for the natural production 

declines as long at new lands are uadi available. It Is vita! then, to have 

s consistent, predictable leasing schedule.

Without the opportunity to replace existing production with new reserves, 

our industry will become no more than liquidators of a declining products* 

base. This will obviously irflLisTrCs- cur thinking related to both staffing 

4rm investment levels. With nearly 85 percent of the state's revenues cooing 

from a declining petroleum rascurtt bast, the State of Alaska has a 

significant s t a k e  in the future of our industry. To deny industry access to 

state lands today, is to curtail Alaska's greatest source of potential 

revenues tomorrow,

I do not question the legitimate cone;ms of fishing and environmental 

m t e r e m .  But I believe that reasonable people and sound regulation can 

accommodate the intirests of the petroleum Industry, the fishing industry and 

the people of Alaska in an tnvironrantiTly sound way.

C-rrz-. ~o? KiukcT 'is to oe ionftt.ided for h U  eondeiwat 1 on of the delay of 
sale 7« and for his aggressive actions to seek possible legislative 

solutions. Every citizen who supports sound, responsible development of 

Alaska's oil and g*s resources, should join the governor ir» seeking a quick 

legislative solution by calling or writing Alaska's representatives and 

senators and gWtng thet« your perspective.

Yours t ru ly ,

A IKaiAftrv &/ U SX  C~ ----  LETTER: MARATHON O IL  CO.
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February 2 2 , 1994

Senator Drue Pearce/ Chair 

Senate Finance Committee 

State Capital/ Room 508 

Juneau, Alaska 99801

Dear Senator Pearce:

The Kenai Peninsula Fishermen's Association (KPFA) is opposed to 

SB 30<9. This is bad legislation from a state planning and public 

policy standpoint. At the very time others (ie Coastal Zone 

Management Council, Senator Little) are working toward improving 

public notification and involvement in coastal planning the state 

administration has now decided to introduce legislation that 

would limit public and local government input into the .process.

State planning, for oil lease sales should be conducted up front 

and should not be a piecemeal operation. At the time of a lease 

the state must address potential problems and impacts of 

activities that could result from a lease. Not to do so is 

Inviting more problems in the courts, not less,

SB 308 is fiscally Irresponsible. The general public and the oil 

industry need to know the rules at the lease sale stage. Once a 

lease Is granted the lessee has a legitimate property interest. 

If the state later decides to revoke a lease or impose mitigation 

measures that diminish the economic value of the lease,, the state 

may be forced into a costly buy back situation. To protect it's 

financial Interests and in fairness to potential lessees, the 

state should resolve issues dealing with .foreseeable conflicts or 

environmental concerns at the lease sale stage.

KPFA believes there are substantive legal issues inherent in SB 

308 that need full review by the attorney general prior to moving 

this bill further. We would urge the finance committee to explore 

these issues p':ior to moving the bill out of committee. An 

alternative mignt be to refer this bill to judiciary prior to 

taking any action.
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T l ie  I f i c k c l  a dm in is tra tio n  has o v e ra c te d  b e yo n d  re a ­
son  lo  J u d g e  C ran s to n ’s  s ta y  o f  O i l an d  G a s  L ea se  
S a le  7 8 . W ith in  on e  d a y  o f  C ran s to n 's  d e c is io n  

. i ic k e l f ir e d  o f f  a  tw o  p age  n ew s re le a se  t i l le d  ''C ourt 
D e c is io n  on  L e a se  s a le  i s  W ro n g ."  T h e  g o v e rn o r b la s te d  
t lie  S up e r io r C o u rt’s  d e c is io n  s la t in g  “ i t  is  b a se d  on  an 
in co rrec t re a d in g  o f  the  s ta tu te s  g o ve rn in g  th e  A la sk a  
C oasta l M an agem en t P ro g ram " (A C M P ) . ( I ic k e l a d d ed  
d ia l part o f  the p ro b lem  is  that m an y o f  th e  s ta te ’ s ju d g e s  
do  not f u l ly  un d e rs tan d  re so u rce  de ve lo pm en t an d  lioVv 
im po rtan t it i s  to  the s ta te 's  e conon ’.y .

H av in g  lo s t a ro un d  in  co u rt th e  H ick e l a dm in is tra tio n  
w o u ld  n ow  l ik e  to  ch an g e  the ru le s  o f  t lie  g am e . W ith  t lie  
in troduc tion  o f  S B  3 0 8  an d  H B 4 7 4  the a dm in is tra tio n  is  
now try in g  lo  c ir c um v e n t th e  p u b lic  p ro cess . T h is  le g is la ­
tion w o u ld  b a s ic a lly  g u t th e  A C M P  and pu t a l l  f l ic  trum p  
cards in to  th e  h an d s  o f  D N R  re so u rce  d ire c to r s . M id - le ve l 
bu reaucra ts w o u ld  then h a ve  the p ow er to  l im it  the ran ge  
o f  issu e s  p re sen ted  an d  re so lv e d  a l the le a se  s a le  s tage . 
D N R  w o u ld  n o l re q u ire d  to  lo o k  at re le v a n t in fo rm a ­
tion at the in i t ia l ph ase  o f  a p roposed p ro je c t u n d e r th is  
le g is la tio n .

S B 3 l ) 8  an d  H B 4 7 4  a re  bad  le g is la t io n  an d  rep re sen t bad 
p ub lic  p o lic y . C o n ce rn s  o f  lo ca l go ve rnm en ts  an d  th e pub ­
l ic  w i l l n o l be  re so lv e d  at the le a se  sa le  s tage . T h e  w a y  in 
w liich  these b i l l s  are b e in g  fa s t tra cked  th ro ugh  jtlie le g is la ­
ture does a  d is s e r v ic e  to  ( lie  p a b lic .

H ie  law s  an d  re g u la tio n s  that a re  c u r re n t ly  in  p la c e  arc - 
not the p ro b lem . D N R ’s  u n w il l in g n e s s  to  a b id e  b y  the 
ru le s  u n d e r th e  A C M P  is  Ih e  p ro b lem . D N R  h a s  a ttem p ted  
in  som e le a se  s a le s  (o c ir c um ve n t Ih e  re q u irem en ts  un de r 
the A C M P  b y  ig n o r in g  ce rta in  p ro b lem  area s, su ch  as 
w a te r dependen t p r io r it ie s , an d  b y  ign o r in g  Ih e  a d v ic e  o f  
o ther s ta te  a g en c ie s  l ik e  Ih e  D epartm en t o f  F is h  «nd G am e 
(A D F& G ). A ttem p ts  tn  igno re  Ihe a d v ic e  o f  A D F & G  ca n  
be traced b a ck  to  the b e g in n in g  o f  the H ic k e l a d m in is t ra ­
tion  w lie n  H ic k e l a ttem p ted  to  gu t Ihe H eb iln t D iv is io n  
and tran sfe r th e  rem nan ts  to  D N R  w he re o b je c t iv e , per­
haps d is se n tin g  v o ic e s  c o u ld  he e a s i ly  m u f f le d . W h e n  that 
m ove fa ile d  D N R  s im p ly  be g an  to  ig n o re  m an y  o f  th e  re c ­
om m enda tion s o f  A D F& G -

A  p rim e e x am p le  o f  the sho rt sh r if t  that A D F & G

L O R E N

F L A G G

O n  c o m m e r c i a l  

f i s h i n g

re ce iv e d  from  D N R  o ccu rre d  d u r in g  lire  p lan n in g  s ta ge s 
fo r C oo k  In le t L e a se  Sa fe 7 6  b a c k  in  1 9 7 2 . D N R  v ir tu a l ly  
igno red  m o st o f  A D F & G ’S  re com m ended  m itig a t io n  m ea ­
su re s fo r th is  s a le . A D F & G  R eg io n a l S u p e rv iso r L an ce  
T ra sk y  ra ise d  h is  co nce rn  in  a  S ep tem ber, 1 9 9 2  m em o  (o 
D N R 'S  c h ie f  p e tro leum  geop h y s ic is t . A d d re ss in g  (he 
S tatem ent o f  Is su e s  fo r P ropo sed  S a le  7 6  T ra sk y  w ro te , “ ' 
T h e  proposed m itig a t io n  m easu re s in  t lie  is s u e s  s ta tem en t ‘ 
do  no l a d d re ss  a  m a jo r ity  o f  the A D F & G ’S  com m en ts an d  
in d ica te  that D N R  in ten d s (o p u rsu e  e lim in a t io n  o f  m an y  
o f  t lie  e x is t in g  C oo k  In le t le a se  s a le  te rm s an d  co n d it io n s . 
The D epartm en t co n tin u e s  to  oppose th is  a c tio n  b e cau se  i l  
d im in ish e s  p ro te c tio n  o f  f is h  an d  w i ld l i f e  re so u rce s , and 
c o u ld  c rea te  c o n f lic ls  w ith  e x is t in g  u se s o f  these 
re so u rce s ."

D N R ’S d is re g a rd  fo r A D F & G ’S  conce rn s su rfa c e d  
aga in  d u r in g  I  .e a se  S a le  7 8  p reparation . D N R  ag a in  
re b u ffe d  A D F & G 'S  recom m ended m itig a t io n  m ea su re s . . 
that w e re  d e ve lo p ed  o v e r  a  p e rio d  o f  n e a r ly  IS  y e a rs  and 
w ere  ba sed  on  th e  com b in e d  e xp e rtise  an d  co op e ra tive  
e ffo rts  o f  bo th  ag en c ie s .

H av in g  ig n o red  A D F & G 'S  lia b ita t  an d  f is lte r y  co n ce rn s 
it w a s  (lien  q u ite  e a sy  fo r D N R  to  igno re  Ih e  co n ce rn s o f  
com m erc ia l and re c rea tio n a l fish e rm en . T h a t i s  e x a c tly  
w h a t D N R  d id  in  p rep a r in g  t lie ir  F in a l F in d in g  o n  L e a se  
S a le  7 8  an d  th a t i s  w ha t Jed to  Ju d g e  C r a m lo r ' mc-
lin n . The co u rts  s ta y  w a s  no t b a se d  on a m e . id e a li­
ty ' a s  su g g e s te d  in  a  recen t A llia n c e  a it ic h

T lie  s ta n d a rd s  th a t D N R  h a s  to s t on  in  U iis c a se  and  tw o  
o tlie rs  arc b a sed  in  th e  A la s k a  co n stitu tio n  and in  F ede ra l 
la w  and arc d e s ig n e d  w ith  Ih e  b e st in te re s t o f  a l l  A la sk an s .

T h o se  w h o  th in k  th a t the K e n a i ju d g e  s id e d  w ith "*  
v e r y  sm a ll, a lb e it  v o c a l, o p po s itio n  g ro up  to  lease sale 
C o o k  In le l"  h a d  b e s t  th in k  a g a in . T lie  g roup s rcprescn 
in  the appeal o f  L e a se  S a le  7 8  —  in c lu d in g  com m erci 
fish e rm en . N a tiv e , a n d  en v iro nm en ta l o rg an iza tio n s — 
rep resen t th o u san d s o f  c i t iz e n s  re s id in g  w ith in  the sta

T h e  com m e rc ia l f is h in g  in d u s try  ha s no t “com e do  
f u n i ly  on  the s id e  o f  do  exp lo ra tio n  in  C o q k  In le t ,"  as 
re ce n t ly  s ta ted . F is lre iro en  a re  n o t an ti-o il1 a s  c la im e d  
som e  p ro tagon is ts . T h e  co m m e rc ia l f is h in g  in d u s try  i: 
Iw w e v e r , p ro-fish an d  p ro-env ironm en ta l p ro tec tion . 
F is h in g  g ro up s w o rk e d  h a rd  f u r  m any y e a rs  r o  a s su re  
Ih e ir  in d u s try  w a s  g iv e n  ad equ a te  re spec t an d  p ro lc c t i 
w h ile  Ih e  o i l in d u s lty  c o n t in u e d  to  opera te and  e x p ire  
M a n y  o f  o u r m em be rs  a re  em p lo ye d  b y  th e  o i l  in d u s tr 
an d  m an y  o th e rs  p a rt ic ip a te  w ith  in d u s try  as p a rt o f  o i 
s p i l l  re sponse team s. W e  b e lie v e  in  a  co op e ra tiv e  rc la i 
sh ip  w ith  re sp ec t an d  co op e ra tio n  b e tw een  o i l  in te r e s t  
f is h  in te re s ls  an d  (he s ta le . T o  igno re  o u r co n ce rn s , as 
D N R  d id  in  L e a se  S a le  7 8 , o r  to  l im it  o u r  p a rtie ip a tio r 
d u r in g  the re v iew  p ro ce ss , a s  D N R  is  a ttem p tin g  lo  do  
w ith  n ew  le g is la t io n , i s  ta k in g  a  g ia n t step  b a ckw a rd s  
the p o s it iv e  re la t io n sh ip s  t lia t  h a ve  been  b u i l t  d u r in g  3  
y e a rs  o f  C oo k  In le t  o i l  d e ve lo pm en t.

F in a lly , w e  w o u ld  l ik e  lo  no te  (hat S B 3 0 8  an d  H B 4  
are f . ; c a l ly  irre sp on sib le . T h e  genera) p u b lic  and  the o i 
in d u s lry  need to  know  the " ro le s "  o f  the gam e at (he Ic; 
sa le  s tage . O nce  an o i l (ease i s  g ran ted  the le s se e  I tax a 
le g it im a te  p roperty  in te re s t. I f  the  s ta le  la te r d e c id e s  to  
re vo k e  a  le a se  o r  im po se  m itig a t io n  m easu re s that d im i 
Ihe  e conom ic v a lu e  o f  th e  le a se , (he s la te  m a y  b e  forcer 
b u y  ba ck  ( lie le a se . T o  p ro tec t i t ’ s  f in an c ia l in te res ts an  
fa irn e ss  lo  po ten tia l le s se e s , (lie  sta te sh o u ld  re so lv e  sssi 
d e a lin g  w ith  fo re se ea b le  c o n f lic ts  o r  en v iro nm en ta l con 
ce n ts  at (!>e le a se  s a le  s ta g e , n o l a fte r tlie  fact!

L o r e n  F l a g g  i s  e x e c u t i v e  d i r e c t o r  o f  K e n a i  P e n in s u l  
F i s h e n n e n  j  A s s o c i a t i o n ,  t h i s  c o l u m n  i s  a  j o i n t  e f f o t i  < 
U n i t e d  C o o k  I n l e t  D r i f t  A s s o c i a t i o n  a n d  t h e  K e n a i  
P e n i n s u l a  F i s h e r m e n ' s  A s s o c i a t i o n  T h e  l i e t v p o in l s  p r e  
s e a t e d  h e r e  a r e  n o t  i n t e n d e d  t o  r e p r e s e n t  t h e  v ie w p o in t , 
t h e  P e n i n s u l a  C la r i o n .
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FEB. 23, 1994

TO:

FROM:

SENATE FINANCE COMMITTEE MEMBERS

TOM ARMOUR, CITY ADMINISTRATOR, CITY OF PELICAN, AK

SUBJECT: SB 308

Having just learned late this afternoon that this bill is up 

for Hearings tomorrow morning (Feb. 24, 1994) I apologize the 

lateness in getting these concerns expressed to you. I also 

have been advised that Thursday's hearing will be limited to 

fiscal impact aspects only.

Nonetheless I would to briefly advise you that at the munici­

pality level, S3 308 does raise some questions. Further that 

for several reasons, quite a few of us haven’t been able to 

track that bill. Weather forcing delays of well over a week 

for mail flights has resulted in our just now getting abreast 

of where the bill is and what in very broad terms it is.

The latter is actually the point of concern at this time. We 

don’t know what SB is doing or going to do to the Coastal Zone 

Management Districts or where local governments fit into the 

picture.

At first, very fast reading, I get the impression that there 

is the authority for such districts to be circumvented by the 

DNR and maybe other state level agencies. This is cause for 

concern. We have worked very hard adding the CZ program into 

municipal government. Is it to no avail?

Secondly, the rapidity with which SB 308 is progressing without 

giving locals adequate time for consideration and to determine 

impacts doesn't seem fair. I would urge that this bill be held 

for additional review. And especially allow local government a 

time to analyze it.

Thank you for hearing this at such short notice. We just hadn't 

gotten any info about this.

r~\c r u c *  u a v o q  . p i j S L ' C  ' .W O R K S  D E P A R T M E N T  . P E L I C A N  H E A L T H  C L I N I C  • P E L I C A N  V O L U N T E E R  F I ^ E  D E P A R T M E N T
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\  R ep ; ' DAvid' F in k e la te in
Alaska House of-Representatives

■ s t a t e .  C apito l . . • . .

•; ;*■ ** t e a r  15§^/s b3oS y  . . ’
P * ‘ * - * '  k ' ' ' ' ' t , ,
•. .Representative Finkelnteiru :

■ . . . .  • .

.. • .-.ThaukTYOti for asking fo r  -blio position of the Alaska
Sportf ashing Association on J5Bj174 and its companion bill,

' SB3.Q8. , : ■

The At Lation As opposed for tho folloving peasoua;

Vha bi-llfl ttiacnd a/3 3B.05.03S (g). The present lav requit&fl 

tha Director ol the Division of Lands to lô ke findings as to 

the state • s •'best intaroBt" whenever the state considers land  
ii8iioaal, timber Rales or oil and gas laan.oa.  Those findings 
must m & b ot.ikor'ia that pxctfroL fish and wildlife habitat, 
trnoh as sport fishing. j

S e c tio n  1 o f th e  b ilJ rt would aweM th e  s t a tu t e  to  make tlva 
b e e t  ih to r e a t  daterm inationc oub jeo t— no t to  s p e c i f ic  
c r i te r ia * - '*  b u t t o  hiwply vhatevor fa c te  and issu e a  th e  
D ire c to r  o f th e  D ivision  o f Lands b a lio v o s a re  " m a te r ia lH .• 
tehiu d e fe a ts  p u b lic  p lanning , and th a  requir& tontq  t h a t  
a g en c ie s  respond to  pu b lic  coocorne. ' I t  changes agonoias 
in to - v c sc®. *c!iviT>& hand" th a t  knows b s a t ,  r a th e r  th an  
re q u ir in g  th a t  th ey  ap p en d  to  th e  public..

8oot}.pn i o£ the bills would also defeat considerations of 
•cumulative. Jnipaqfca in my.lti*-phAcod disposal of lando, leases 

or timber sales. For twenty years, resource agencies 

(beginning with the President's Council oh Environmental 

Quality in the eArly 1970’S) hevo coiisiofcaxvtly recognised the- 

iJwgortanco of addressing tho cumulative impacts ia resource 

matter s. This shoddy draftSMPShip of the bills should not 

be allowed to popaitt.
* . •

Finally, this issue of ctmnlative impacts also arisee in 
section 3 of tha bills by limiting coastal zone consistency 

• • deterainationa to Jnoracwntai phases of a project mt.hor than
th e  o v e ra l l  p ro je c t ,  ifh u t'a  bod news fo r  r ia n .  i .;™»4

j *•<£'&
• • •    • . x

PosMl” brand fax transmittal memo 7B71 »orp.u««.

U t o X * . C t o U  in
Co. Co. y T  >

Dept. Phono•

F«X# Fox #
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■EUi.st legislation arises- because of m  three recent court 

cases, tho Dftpartnaut of Natural Resources-h£8 lost in 

challenges lo ita best. inter eat determinations. the
latest involved oil leaaa sale No 78 on the east aide of Cook 
inlet, which. is right in th-> heart of the relatively new and 
expanding Deep Crook -recreational fishery and in the heart of 
the long 3Stu2>liah«d set net and drift gill net fisheries,

DNR cov.id have easily main a sustainable decision if, as the 

public requested, it had sircply required directional drilling 

from esh.jre in order to protect the fisheries and the 

--aaothaticf V&luft-Of the area,. ■j
While the Alaska 3portfish.ing Association has long objected 
to management of tlie sdxed stock coKworoial fisheries that 
intercept rwtny fi.Rh othoc than Koria.i HooXeye, and Addle ASA 

dJd not join in the litigation to stop that sale; Ate believe 
that iwuinfcaixUng the existing law regarding be.it interest 

detnritdnationiT transcend* such matters. That iooue 

transcends nay partioalar sale, transcends oil and gas 

atfttfefcrsi becanae other dispositions such a« timber sale# and 

land sales are involved, and transcend* the allocation and 

intercept issues. (The beat intoranta statutes are at the 
hdart of all otata land aaaAyuwmt, not just oil and gae 
l#s& aaw *’

Tbti legislature would bo uxtwlne to amend the statutes to 
legalize what the courts have detoriftiaed to be illegal, ,:n 

our opinion, dhr. has b)?en oocr^rtly told thro** 'tist̂ s that it 

performs poorly on these matters., Throo strikes and yoi^ro* 

oat ought to bo the law on DSR* $o havo dnr now cccks to esk 

that the statutes it violated be nwahded to excuse ita 

conduct amounts to nothing rpre that any law violator cowing 
to the Legislature to ask that the law violated bo expunged. 

7f this wore a. crixdnol statute, with a petty thief waking 
..juch a request,^ we would all .recognize the Absurdity o£ tue 

request. Because this ia a civil statute with DNR aa the 

violator and tho oil industry as a protagonist, wo too easily 

think the issues axe different, fcfcey are not. tfliat dnr 

needs is a lesson in respecting the law, the public and tha 

enactsneots of the legislature.
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ALASKA SCHOOL ACTIVITIES
A S S O C I A T I O N ,  I N C .

March 22.

The Honorable Senator Drue Pearce 
Cochair Senate Finance Committee
Alaska Senate ____
State Capitol
Juneau, Alaska 99801-1182

Dear Senator Pearce:

The Alaska School Activities Association (ASAA), Inc. supports passage of CS for Senate Bill 
312 (HES) which includes an amendment repealing AS 14,07.058 and 14.07.059, The repeal is 
being accompanied by adoption of regulation.

The state Board of Education is proposing to adopt a new regulation which will grant ASAA, Inc. 
the authority to govern interscholastic activities in the high schools of Alaska. It reads as follows;

4 AAC 06.115 is proposed to be adopted to make clear that school districts are allowed to 
voluntarily join and pav dues to non profit associations that govern interscholastic 
activities, such as the Alaska School Activities Association, Inc., subject to adherence to 
educational policy set by the state Board of Education and compliance with state laws.

The effective date of the regulation, July 1,1994 will coincide with the proposed effective date of 
the repeal.

Thank you for conr’dermg this opinion.

Respectfully,

Gary D. Matthews 
Executive Director
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n e a r  D r ,  o t t :

MAR 2 IS91

r e g a r d i n g  A l a s k aT h a n k  y o u  f o r  v o u r  l e t t e r  o f  M a r c h  1 /  1 9 9 4 ,  r a g a r c
f  ♦ 3B 308  w‘o u l d  a f f e c t  t h a  way t h a  A l a s k a  

C o a s t a l  t o n a g « m e h t ' ' ' p f o g r a m  (ACM?) r e v i e w s  d e c i s i o n s  b y  s t a t e  
a g e n c i e s  r e g a r d i n g  t h e  d i s p o s i t i o n  c f  r t a t e  l a n d ,  p r o p e r t y  a n d  
r e s o u r c e s .  V o u r  l a t t a r  r a i s e s  s e v e r a l  i s s u e s  r e g a r d i n g  SB 308 
a n d  a s k s  f o r  c l a r i f i c a t i o n  o n  t h e  f e d e r a l  r o l e  i n  t h i s  p a r t i c u l a r  
l e g i s l a t i o n .  B e c a u s e  we h a v e  n o t  h a d  t i n e  t o  c o n d u c t  a n  i n - d e p t h  
r e v i e w  o r  l e g a l  a n a l y s i s  o f  SB 3 0 8 ,  t h e  c o m m e n t s  t h a t  f o l l o w  m u s t  
b e  v i e w e d  a s  a  p r e l i m i n a r y  p r o g r a m m a t i c  r e s p o n s e .

T h e  O f f i c e  o f  O c e a n  a n d  C o a s t a l  R e s o u r c e  M a n a g e m e n t  (OCRM) i s  
t h e  f e d e r a l  o f f i c e  r e s p o n s i b l e  f o r  o v e r s e e i n g  t h e  i m p l e m e n t a t i o n  
o f  s t a t e  c o a s t a l  m a n a g e m e n t  p r o g r a m s  d e v e l o p e d  p u r s u a n t  t o  t h e  
C o a s t a l  z o n e  M a n a g e m e n t  A c t  o f  1 9 7 2 ,  a s  a m e n d e d  (CZMA). I n  
a d d i t i o n  t o  i n i t i a l l y  a p p r o v i n g  s t a t e  p r o g r a m s ,  OCRM i a  c h a r g e d  
w i t h  r e v i e w i n g  a n d  a p p r o v i n g  o r  d e n y i n g  c h a n g e s  t o  t h e  s t a t e ' s  
c o a s t a l  m a n a g e m e n t  p r o g r a m .  T h u s ,  i f  SB 3 0 8  w e r e  a n a c t a d ,  t h e  
r e s u l t a n t  c h a n g e *  t o  t h e  ACMP w o u l d  h a v e  t o  b e  s u b m i t t e d  t o  OCRM 
f o r  a p p r o v a l  a s  a  p r o g r a m  c h a n g e  p u r s u a n t  t o  1 3  C , ? , R .
S u b p a r t  I  *

523

A s  m e n t i o n e d  a b o v e ,  we h a v e  c o m p l e t e d  a  p r e l i m i n a r y  r e v i e w  o f  
SB 3 0 8 ,  a n d  i t  w o u l d  b e  p r e m a t u r e  t o  d e c i d e  w h e t h e r  OCRM w o u l d  
a p p r o v e  t h e  c h a n g e s  r e s u l t i n g  f r o m  SB 3 0 8 .  We c a n ,  h o w e v e r ,  
p o i n t ,  o u t  s e v e r a l  a s p e c t s  o f  3B 3 0 8  f o r  w h i c h  OCRM h a s  
s i g n i f i c a n t  c o n a e m s .  F i r s t ,  a s  p r e s e n t e d ,  SB 3 08 w o u l d  n a r r o w  
t h e  s c o p e  o f  r e v i e w  f o r  s t a t e  a g e n c y  d e c i s i o n s  i n c l u d i n g  
d i s p o s i t i o n  o f  s t a t e  l a n d ,  p r o p e r t y  a n d  r e s o u r c e s .  I n  e s s e n c e ,  
t h i s  w o u l d  c r e a t e  a  d o u b l e  s t a n d a r d  f o r  r e v i e w  u n d e r  t h e  ACMP: 
o n e  s t a n d a r d  f o r  f e d e r a l  a g e n c y  a c t i o n s ,  a n d  a  n a r r o w e r ,  l e s s  
s t r i c t  s t a n d a r d  f o r  s t s t o  a g e n c y  a c t i o n s .  I n  o r d e r  t o  a p p l y  
s t a t e  c o a s t a l  m a n a g e m e n t  e n f o r c e a b l e  p o l i c i e s  t o  f e d e r a l  a g e n c i e s  
t h r o u g h  t h e  CZMA's  f e d e r a l  c o n s i s t e n c y  p r o v i s i o n s ,  t h e  s t a n d a r d  
o f  r e v i e w  a p p l i c a b l e  t o  t h e  f e d e r a l  a g e n c y  m u s t  b e  t h a  s a m e  
s t a n d a r d  t h a t  a p p l i e s  t o  a l l  p u b l i c  e n d  p r i v a t e  e n t i t i e s  u n d e r  
t h e  s t a t e ' 3 j u r i s d i c t i o n .
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S e c o n d ,  i n  n a r r o w i n g  t h e  s c o p e  o f  r e v i e w ,  SB 303  w o u l d  b e  
c o n t r a r y  t o  t h e  d i r e c t i o n  s e t  b y  C o n g r e s s  i n  t h e  1 9 9 0  
r e a u t h o r i z a t i . c n  o f  t h e  CZMA r e g a r d i n g  s t a t e  r e v i e w  o f  d i r e c t  
f e d e r a l  a c t i v i t i e s  u n d e r  s e c t i o n  3 0 7 ( c ) ( 1 )  c f  t h a  CZMA.
S p e c i f i o & l l y ,  t h e  c h a n g e s  r e q u i r e  t h a t  e a c h  f e d e r a l  a g e n c y '  
a c t i v i t y  a f f e c t i n g  a n y  l a n d  o r  w a t e r  u s a  o r  n a t u r a l  r e s o u r c e  o f  
t h e  c o a s t a l  z o n e  h e  c o n d u c t e d  i n  a  m a n n e r  w h i c h  i s  c o n s i s t e n t  t o  
t h a  m a x i m u m  e x t e n t  p r a c t i c a b l e  w i t h  t h e  e n f o r c e a b l e  p o l i c i e s  o f  
a n  a p p r o v e d  s t a t e  c o a s t a l  m a n a g e m e n t  p r o g r a m .  F u r t h e r ,  c o n g r e s s  
i n t e n d e d  t h a t  i n  d e t e r m i n i n g  t h e  e f f e c t s  o f  t h e  a c t i v i t y ,  t h e  
f e d e r a l  a g e n c y  m u s t  c o n s i d e r  b o t h  d i r e c t  a n d  i n d i r e c t  e f f e c t s ,  
i n c l u d i n g  r e a s o n a b l y  f o r e s e e a b l e  c u m u l a t i v e  e f f e c t s  o f  t h a  
p r o p o s e d  a c t i v i t y , 1 I t  i s  a l s o  i m p o r t a n t  t o  e m p h a s i z e  t h a t  t h e  
t r i g g e r  f o r  r e v i e w  o f  a n  a c t i v i t y  i s  w h e t h e r  i t  a f f e c t s  t h e  l a n d  
o r  w a t e r  u s e s  o r  n a t u r a l  r e s o u r c e s  c f  t h e  c o a s t a l  2 o n a ,  n o t  t h e  
l o c a t i o n  o f  t n e  a c t i v i t y .

F i n a l l y ,  y o u  h a v e  r a i s e d  t h a  q u e s t i o n  o f  w h e t h e r  t h e  f e d e r a l  
p r o g r a m  a l l o w s  f o r  p h a s i n g  t h e  r e v i e w  c f  c e r t a i n  a c t i v i t i e s .  
F e d e r a l  r e g u l a t i o n s  a t  15 C . F . R .  9 3 0 . 3 7 ( c )  a l l o w ,  u n d e r  c e r t a i n  
c i r c u m s t a n c e s ,  f o r  t h e  p h a s e d  r e v i e w  o f  f e d e r a l  a c t i v i t i e s .  T h i s  
s e c t i o n  i s  n o t  i n t e n d e d  t o  c u r t a i l  t h e  a c c p e  o f  t h e  r e v i e w  a t  a n y  
p a r t i c u l a r  p h a s e .  I n  f a c t ,  t h i s  s e c t i o n  p r o v i d e s  a n  o p p o r t u n i t y  
f o r  s t a t e  r e v i e w  a t  m a j o r  d e c i s i o n  p o i n t s  f o r  a  l o r i g - t a n n  p r o j e c t  
a n d  e n s u r e s  t h a t  t h a  p r o j e c t ,  t a k e n  a s  a  w h o l e ,  i s  c o n s i s t e n t  t o  
t h e  m a x i m u m  a x t a n t  p r a c t i c a b l e  w i t h  t h e  s t a t e  c o a s t a l  m a n a g e m e n t  
p r o g r a m .

I  h o p e  t h a t  t h i s  l e t t e r  a n s w e r s  y o u r  q u e s t i o n s .  S n c l o e a d  a r e  
3 0 me b a c k g r o u n d  m a t e r i a l s  r e g a r d i n g  t h a  r a a u t h o r i z a t i o n  o f  t h e  
CZMA a n d  f e d e r a l  c o n s i s t e n c y .  I f  y o u  w o u l d  l i k e  t o  d i s c u s s  t h a  
m a t t e r  f u r t h e r ,  p l e a s e  c o n t a c t - J o h n  X i n g  o f  my s t a f f  a t  
3 0 1 / 7 1 3 - 3 1 2  L »

S i n c e r e l y ,

enclosures

c c i  P a u l  R u a a n o w s f c i ,  DGC 
B e t h  K e r t t u l a ,  DQL

1 H . R .  C o n f e r e n c e  R e p o r t  N o .  9 6 4 ,  1 0 1 s t  C o n g r e s s ,  2 d  
3 e s s i c n  a t  9 7 0 ,  9 7 1  ( 1 3 9 0 )
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J o h n  K i n g
O f f i c e .  o f  O c e a n s  A C o a a t s i  R e s o u r c e  M a n a g e m e n t  
N a t i o n a l  O c e a n i c  s  A t m o s p h e r i c  A d m i n i s t r a t i o n  

R o c k v i l l e ,  MD

V IA  FAX: ( 3 0 1 )  7 1 3 - A J 6 7 M a r c h  I ,  199^  i

D e a r  M r . K i n a ;

S e v e r a l  d a y s  a g o ,  w a  p r o v i d e d  y o u  w i t h  a  c o p y  ( v i a  f a x )  o f  S e n a t e  
a i l !  i i J O S  a n d  b a c k g r o u n d  i n f o r m a t i o n .  F r o m  o u r  p e r s p e c t i v e ,  
5 8 3 0 3  l a  a  r a d i c a l  s h i f t  i n  p u b l i c  p o l i c y  r e g a r d i n g  t h e  p u b l i c  
i n p u t  p r o c e s s  u n d e r  A l a s k a ’ $ c o a s t a l  m a n a g e m e n t  p l a n  o f  t h e  
C o a s c a l  Z o n e  M a n a g e m e n t  A c t .  We h a v e  s e v e r a l  k e y  c o n c e r n s .

0 1 )  T h i s  b i l l  3 i v a a  r e s o u r c e  a g e n c y  d i r e c t o r s  t h e  p o w e r  t o  i i . m i i :  
t h e  s c a p e  o f  i s s u e s  a d d r e s s e d  d u r i n g  t h e  i n i t i a l  a d m i n i s t r a t i v e  
r e v i e w .  W o u l d  s i m i l a r  p o w e r s  b e  g r a n t e d  t o  f e d e r a l  r s s o u r o e  
a g e n c y  d i r e c t o r s  o n  f a d a r a l  l a n d  d i s p o s a l s  u n d e r  t h e  c o n s i s t e n c y  
d e t e r m i n a t i o n s ?  O r  w o u l d  tw o  s t a n d a r d s  3 0  i n t o  e f f e c t :  o n e  o n  
f e d e r a l  l a n d s  a n d  o n e  o n  s t a t s  l a n d s ?

c/2) T h i s  b i l l  i n s t i t u t i o n a l i z e s  m u l t i - p h a s i n g  o n  s e a t a  l a n d s  b y  
a l l o w i n g  r e v i e w  o f  " r e l e v a n t ” p u b l i c  concerns d u r i r . s  t h e  
a p p r o p r i a t e  p r o j e c t  p h a s e .  Wa a r e  c o n c e r n e d  c h a t  m u l t i - p h a s i n g  
i n c r e a s e s  t h e  l i k e l i h o o d  o f  e r r o n e o u s  l a n d  d i s p o s a l s  b e c a u s e  t h e  
p r o c a a s  l a c k s  x t h o r o u g h  c o s t / j e n e f i c  a n a l y s i s  a n d  b a s t  i n t e r e s t  
f i n d i n g  d u r i n g  t h e  i n i t i a l  r e v i e w  p h a s e .  T h i s  s e a m s  c o u n t e r  c o  
t h e  e n t i r e  c o n c e p t  o f  t h e  CZMA. D o e s  t h s  f e d e r a l  g o v e r n m e n t  
a l l o w  m u l c i - p h a a i n g  o f  p r o j e c t s  o n  f e d e r a l  l a n d s  a s  m a i n t a i n e d  b ^  
s t a t e  o f f i c i a l s ?

0 3 )  L i m i t i n g  t h e  r a n g e  o f  e f f e c t s  d u r i n g  t h e  r e v i e w  p r o c a s s  t o  
’’ f o r e s e e a b l e ,  s i g n i f i c a n t  a n d  d i r e c t ” s e e m s  t o  e l i m i n a t e  m o s t  
e f f e c t s .  D i d n ' c  c o n g r e s s  c l a r i f y  " d i r e c t ” t o  i n c l u d e  s e c o n d a r y ,  
c u m u l a t i v e  a n d  i n d i r e c t ?  I f  s o ,  h o w  c a n  t h e  f e d e r a L  g o v e r n m e n t  
a p p r o v e  l a n g u a g e  c h a t  t h e y  c h « B 3 e l v 6 S  d o  n o t  u s e ?

/ /4 )  L i m i t i n g  t h e  r a n g e  o f  e f f e c t s  on f i s h  a n d  w i l d l i f e  c o  
’’w i t h i n  t h a  s c o p e  o f  t h e  l e a s e  s a l e  a r e a ” s e e m s  e x t r e m e l y  
e r b i t r a r y  a n d  u n r e a l i s t i c .  T h i s  w o u l d  e x c l u d e  e f f e c t s  o n  
m i g r a t o r y  w i l d l i f e ,  i n c l u d i n g  f i s h ,  m a r i n e  m a m m a l s  e n d  b i r d s ,  a n d  
a l s o  e f f e c t s  o n  w i l d l i f e  i m m e d i a t e l y  a d j o i n i n g  t h e  l e a s e  s a l e  
a r e a .  ^ v .
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i j vo  *>n» r o l e  o f  t h e  f e d e r a l  g o v e r n m e n t  
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C o a s t a l  Z o n e  M a n a g e m e n t  A c t  

F e d e r a l  C o n s i s t e n c y  R e q u i r e m e n t s

The Coastal Zone Management Act ot 1972 (CZMA) section 307, as amended, requires j ; 
(hat federal activities (including activities performed by the federal government, private j 
activities requiring federal permits and licenses, and federal financial assistance to states I 
and local governments) be consistent with the enforceable policies of a state's frdcially 
approved ooastal program. Generally, federal activities 3re subject to the federal 
consistency requirements based on an "effects test.'*

Direct Fwiciai Aecvr&s -  CZMA. section 307fcVU. O’)
t

Tne federal consistency effects test requires that federal agencies proposing activities 
(direct federal activities), whether in or outside the coastal zone, affecting any Sand or 
water use or natural resource of the coastal cone must provide a state with a federally 
approved coastal management program (CMP) with a determination that the activity Is 
consistent to the maximum extent practicable with the state CMP’s enforceable policies.
A "Federal activity" is defined as "any functions performed by or on behalf of a Federal 
agency in the exercise of its statutory responsibilities." 13 C.F.R. § 930.31(a).

J
The issue of whether 3 direct federal activity affects any land or water use or natural 
resource of a state's coastal zone is a question of fact to be determined, on a case-by- 
ase basis. by the federal agency performing the activity. 15 C.F.R. § 930.33(a). In 
leremuning the'effects of the activity, the federal agency muv consider both direct and 

indirect effects, including reasonably foreseeable cumulative eifects of the proposed 
activity. 1H.R. Cont. Rep. No. 964, lOlsx Cong., 2d Sess. at 970, 971 (1990). While the 
form of the consistency determination may vary, i; must include a detailed description of 
the proposed activity, its effects upon the land or water uses or natural resources of the 
state’s coastal zone, and an evaluation of the proposed activity in light of the applicable 

. enforceable policies in the state’s C2M program. See 1 5  C.F.R. § 930.39. I
I

There is no categorical exemption for any federal activity. If a federal activity affects the ; 
coastal zone then consistency applies. However, the President may exempt a specific 
fsderai activity (hut not a class of federal activity'.;) under certain circumstances. 16 
U.S.C. § 1456(c)(1)(B). In addition, as indicated above, a federal activity affecting the 
coastal zone must be consistent to the maximum extent practicable, This requires federil' 
activities "to be fully consistent with [state coastal] programs unless compliance is 
prohibited based upon the requirements of existing law applicable to the Federal 
agency's operations." 15 C.F.R. § 930.32(a), Thus, a federal activity may deviate from 
iull consistency if legally required (as opecsed to a general notion or claim of national 
security). Finally, federal agencies "may deviate ffem full consist -y with an approved



and Indirect effects which s a y  bq cautqd by the activity and a »  . 
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VP1V foreseeable.- 

i r.4 caniereucB report does not Lr.c:ude the ittatutory language 
from secdon, 7207 (federal Agency Consistency/ of the Rouse bill. 
This language provided:

The consistency requirecer.es of ’ecrion 307 o; i;he Coast­
al Zone M*r.3g*tn«ai Ac: (18 CS.C. Uoo) shall apoiy co 
federal agency activities or federally permitted acivttiw  
under title I  oi the Marine. Protection. Research, and 
Sanctuaries Act of 1272. if the federal activity or permitted 
activity affect* land usee, water usee, or ‘natural resources 
of the coastal tone.

This eaecdm ent provided specific clarification that federal 
agency activities and federal permits under the Ocean Dumping 
Act. iauhidiag ocean dumping site designations, end operation and 
maintenance dredging, are subject to the require are.-, a  of section 
30"T. Tito conferees agreed that this starutorjr erovlawn Is unneces­
sary because the amendments to section dOTtcKl) leave no doubt 
that al! federal sgtr.cy activities and all federal penniu are subject 
to tha CZMA'j ccnewtency raquirsctenta. The conferees .support 
and endorse tha b te u t of the Rouse provision, but agreed that a 
statutory "Haring'' of activities ihoulc be avoided to prevent any 
implication. that undated, activities are not covered.

Finally, the conferees are aware of tha argument that b e  apoti- 
cation ot federal consistency co activities under tha Ocean Dumping 
Act amounts to state regulations oi ccean “‘unping- for purposes of 
section L06»d) of that Act- The conferees rejv -t this irgueenc.

A caw section S07(cx2) is added to the CZMA which authorises 
tha President to exempt a specific federal agency activity If the 
President determines that the activity is in the paramount interest 
of tha United S ta tu . The provision a  based on similar exemption 
pro'dsiou Ln other enyironmanuil statutes, including section 3131s) - 
of the Clean Water Act, section L12(b/ cf the Clean Air Act. section 
4(b) of the Noise Control Act. section 5001 of the Solid Waste Dis­
posal Act, the Medical Waste Tracking Act of 1288. the Safe Drink­
ing Water Act, and section 403 of ire  Powerplant and Industrial 
Fuel Use Act of 1978. The exemption, authorised us tubeection (cX2)
Is not applicable co a class cf federal agency acriririte but only to a 
specific activity.

This •aOffiptlon provision reinforces the confirm ' poaition that 
no federal agency activities are categorically excluded from the 
wnsistsncy provision* of secrion 207. Section 3Q7(cX21 Is th» only 
exemption authorised o r intended for section'307(<:!(1) activiliae.

Section 620lfcjUXC) clarifies the requirement that each federal 
igincv carrying out an acrivicy which affects the coastal a n a  must 
provide a consistency determination to the appropriate state 
tgsncy. This determination must be provided at the m b  he poai- 
ble etme but non la ter than 90 day* prior to final approval of the 
■erivity. This new itarutory provision codiflea aa. vesting CZMA 
regulation (12 CFR 930.34(b)).

Section 6208(b) makes technical and conforming changes to the 
other existing federal consistency provision* of KxreiTtu 2Q7(cX3) (A)



.Sncttor. S2US. Management program. development grcr.it
Much of the existing law relating t© "program. development” lg 

inasftrrsfl to section 306 ar repcalo-i. Discretionary program- dt- 
velopmeu: assistance Ls suthcricsd fcr fiscal years I99i, 1992. and 
i.998. A staw s a y  receive up to 3200.000 La faaeral uaistanc* for 
two ijucceaaive years.

Section $206. A dm in istra tis grant*
This section amends section 306- of the- CZMA substantially. Since 

section 306 jovem* approval and  administration of state manag*. 
s e c t  programs, concern has been. exprsaaed thac enactment of 
these pnmaioci s a y  create the Implication that wearier programs 
s u i t  be reeporgv^ pursuant, to the amended jeraan 306. The can* 
ferees unequivocally reject this view. These amendments neither 
require nor authorise the rsapprovui «  state management n o  
^-nms, and axiftir.s state programs shall remain riSgwia for graau 
after eaactseat. To the extent th a t new rspuirsssnc* have bowa 
added, the conference report contains leadline*, sanctions, or in* 
ceativM for ccmpilar.cs which are the exclusive mechanises 
through which the Secretary is authorised to act.
Section 620" R u o u m  management improvement jrcnsj

This section la amended to specifically authorise grants under 
this section to restore and enhance shellfish production from puls 
licly owned lands.
Section 6208. Coordination and caopercrlan

This sectiea amends the “fedenu ccnaictsr.cy” provisions oi the 
CZMA. The conferees' principal objective ia. amencinj this section 
(s to overturn the decision of tha Supreme Coun in Sacrewry of tne 
Interdr v. California* 4 W O 'i. 312 ilbad) and to xalt* ciear that 
oncer Continental Shelf oil and  gas lease sales are subject to :ht 
requirements of itctinn SOTfcXl).

The amended prevision eg tad li? has * j«nef*iiy aspilcndlc rule of 
law that any federal agency activity (regardless of its iocadam is 
subject a  tne CZMA requirem ent tor consistency If it will affect 
any natural rtsourcss. land uses, or watar usee In the coastal tone. 
So  federal agency setivifciea arc categorically exempt from this .*«* 
quireaend .............................

Whether a specific, federal agency activity will o* subject to the 
consistency requirement is a detenu! naaoa of fhet based o a a a  w  
sessaent of whether the activity affecrn narural resources, lana 
usee. Or. water usee in  the coastal tone cf a sta te  with an. approved 
management program. This m ust be decided on a case^y-case basis 
by tha federal agency conducting the icm ity .

The question of whether a  specific fWeral egtacy activity nw^ 
e jec t any natural. rasource, land  use, d r water uae in the cosstt1- 
m as ia detem iaed by the. federal agency. The conferees Intend tau 
determination to include effect* la  the coastal sasa which a a a r e r .
aSSTigsTiiMg **y—

Jhrrirf-' <—»- ^  m ig y * *  hrT̂ T*’, effects
f y  eeu«»d ifra ecority  and  occur a t  tha same tiaae ta d
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A laska
W ilderness P.O. Box 1353

f i t ? * *  Recreation^G Valdez, AK 99686
I  A  Tourism  'M, Phone: 907-835-4300

Association Fax: 907.835.5679
SusiahvJhb rvcneatlon on I tourtum for a quAiny mture

To: Chairman Pearce and Frank, Senate Finance Committee members.
From: Nancy R. Lethcoe, President 
Date: February 25, 1994

I have reviewed the fiscal note and have the following questions:
1.) Changes in the state Coastal Zone Management Program will require reapproval 

from the Federal Coastal Zone program. Where are the administrative costs for this in the 
fiscal note?

2) Changes in the state Coastal Zone Management program will require all the 
communities with coastal zone management plans to work with the state to revise their 
plans. Where is the money budgeted to help the local communities revise their plans?
Will the State he 1p the local communities pay for this additional local expense caused by 
a state action?

3) Will the bill entail retraining costs for state employees? Will there be printing 
costs for the new statute? Will there be new regulations or guidelines implementing this? 
Where are these costs indicated on the fiscal note?

4) Mr. Eason indicated that it was unlikely that this bill could be implemented 
without some law suits. Where is the fiscal note for this?

5) Testimony has indicated that this bill may lead to an increase in State buybacks. 
Where is the fiscal note for this?

As a business organization, AWRTA can appreciate the wishes of the Department of 
Natural Resources to have the legislature pass a bill that will decrease litigation costs and 
avoid increased unemployment. However, AWRTA believes that this bill may increase 
unemployment and litigation costs by giving priority to Alaska's extractive industries —  
timber, mining, and oil and gas —  at the expense of the tourism industry which is also 
based on Alaska's natural resources. We have reached this conclusion after listening to 
Mr. Eason's testimony before the Senate Resources and Finance committees. W hen ques­
tioned about the meaning of the words "direct" and "indirect," Mr. Eason explained that 
the fact that spills will occur is a direct effect, whereas the resource and economic dam­
ages to other industries is an indirect effect. Currently, both direct and indirect effects are 
considered when making a written finding. lB ?J.j^ lim its findings to considering only the 
direct effects.

Printul on reenk* p»fcf
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AWRTA. P.O. Box 1353, Valdez. AK 99686

This change directly affects the tourism industry. As many of you know, the courts have 
ruled that tourism businesses do not have legal standing to recover economic damages 
sustained by a spill. Following the 1989 spill, tourism business operating in areas physi­
cally oiled, either went out of business completely, significantly reduced their business, 
or relocated to other areas. The economic effects lasted for several years. Businesses in 
the spill impacted areas also suffered. For example, in the years following the spill, 
Valdez, which was 25 miles from the oiled area, had a 40% decline in cruise ship land­
ings. The sum m er of 1994 will be the first year that cruise ship landings will have 
equaled or exceeded the 1988-1989 level. The loss of cruise ship traffic cost Valdez tour­
ism businesses such as gift shops and restaurants a minimum of 2 million dollars. Ac­
cording to the State Visitor Statistics Program, the total loss of tourism business to Valdez 
in 1989 alone was $12 million. It is, of course, true that the spill caused an economic 
boom in other parts of the Valdez economy, but this was at the expense of tourism busi­
nesses. None o f these damages are recoverable. Prevention is the tourism industry's only 
protection.

Alaska needs a diversified economy. AWRTA supports laws and regulations that promote, 
mutually compatible development of all of Alaska's industries, not the exclusive develop­
ment of a few at the expense of others. We support laws that seek informed public input 
from all affected businesses and seek to balance the needs of competing industries with­
out jeopardizing either one’s existence. SB 308 does not accomplish this. It limits the 
scope so nauow ly that legitimate economic concerns of tlie tourism industry will not be 
considered. Actual and potential adverse economic impacts on tourism within the site and 
adjacent to it should be considered.

AWRTA supports oil development where there are adequate safeguards to protect other 
industries. Good government provides those protections. The State's current Coastal Zone 
M anagement Program is working. The courts have not stopped lease sales. They have 
only asked the Department of Natural Resources to look at the indirect impacts and to 
seek ways o f minimizing or mitigating adverse effects on the environment and businesses 
dependent upon the environment.

AWRTA strongly opposes this bill. It is not a fair bill. It seeks to advance the profits of 
one segment o f the state’s economy at the expense of other parts o f the business commu­
nity. It is not a bill that is good for Alaska. Alaska needs both a strong, responsible oil 
industry and strong, locally owned and operated tourism, including guided sport fishing, 
businesses. We ask that you not support this bill.
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P.O. Pox 1353 
Valdez. AK 99686 

Phone: 907-835-4300 
Fax: 907.835.5679

SualababU rrerratkn anti tourom for a y /Inure

To: Chairman Pearce and Frank, Senate Finance Committee members.
From: Nancy R. Lethcoe, President 
Date: February 25, 1994

I have reviewed the fiscal note and have the following questions:
1) Changes in the state Coastal Zone Management Program will require reapproval 

from the Federal Coastal Zone program. Where are the administrative costs for this in the 
fiscal note?

2) Changes in the state Coastal Zone Management program will require all the 
communities with coastal zone management plans to work with the state to revise their 
plans. Where is the money budgeted to help the local communities revise their plans?
Will the State help the local communities pay for this additional local expense caused by 
a state action?

3) Will the bill e r r i l  retraining costs for state employees? Will there be printing 
costs for the new statute? Will there be new regulations or guidelines implementing this? 
Where are these costs indicated on the fiscal note?

4) Mr. Eason indicated that it was unlikely that this bill could be implemented 
without some law suits. Where is the fiscal note for this?

5) Testimony has indicated that this bill may lead to an increase in State buybacks. 
W here is the fiscal note for this?

As a business organization, AWRTA can appreciate the wishes of the Department of 
Natural Resources to have the legislature pass a bill that will decrease litigation costs and 
avoid increased unemployment. However, AWkTA believes that this bill may increase 
unemployment and litigation costs by giving priority to Alaska's extractive industries —  
timber, mining, and oil and gas —  at the expense of the tourism industry which is also 
based on Alaska's natural resources. We have reached this conclusion after listening to 
Mr. Eason's testimony before the Senate Resources and Finance committees. W hen ques­
tioned about the meaning of the words "direct" and "indirect," Mr. Eason explained that 
the fact that spills will occur is a direct effect, whereas the resource and economic dam­
ages to other industries is an indirect effect. Currently, both direct and indirect effects are 
considered when making a written finding. SB 308 limits findings to considering only the 
direct effects.

Frinttd on pApe*
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This change directly affects the tourism industry. As many of you know, the courts have 
ruled that tourism businesses do not have legal standing to recover economic damages 
sustained by a spill. Following the 1989 spill, tourism business operating in areas physi­
cally oiled, either went out o f business completely, significantly reduced their business, 
or relocated to other areas. The economic effects lasted for several years. Businesses in 
the spill impacted areas also suffered. For example, in the years following the spill, 
Valdez, which was 25 miles from the oiled area, had a 40% decline in cruise ship land­
ings. The summer of 1994 will be the first year that cruise ship landings will have 
equaled or exceeded the 1988-1989 level. The loss of cruise ship traffic cost Valdez tour­
ism businesses such as gift shops and restaurants a minimum of 2 million dollars. Ac­
cording to the State Visitor Statistics Program, the total loss of tourism business to Valdez 
in 1989 alone was $12 million. It is, of course, true that the spill caused an economic 
boom in other parts of the Valdez economy, but this was at the expense of tourism busi­
nesses. None of these damages are recoverable. Prevention is the tourism industry's only 
protection.

Alaska needs a diversified economy. AWRTA supports laws and regulations that promote 
mutually compatible development of all of Alaska's industries, not the exclusive develop­
ment of a few at the expense of others. We support laws that seek informed public input 
from all affected businesses and seek to balance the needs of competing industries with­
out jeopardizing either one’s existence. SB 308 does not accomplish this. It limits the 
scope so narrowly that legitimate economic concerns of the tourism industry will not be 
considered. Actual and potential adverse economic impacts on tourism within the site and 
adjacent to it should be considered.

AWRTA supports oil development where there are adequate safeguards to protect other 
industries. Good government provides those protections. The State's current Coastal Zone 
Management Program is working. The courts have not stopped lease sales. They have 
only asked the Department of Natural Resources to look at the indirect impacts and to 
seek ways of minimizing or mitigating adverse effects on the environment and businesses 
dependent upon the environment.

AWRTA strongly opposes this bill. It is not a fair bill. It seeks to advance the profits of 
one segment o f the state’s economy at the expense of other parts of the business commu­
nity. It is not a bill that is good for Alaska. Alaska needs both a strong, responsible oil 
industry and strong, locally owned and operated tourism, including guided sport fishing, 
businesses. We ask that you not support this bill.
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 • Kenai, Alaska 99611 - 0339 

(907) 203-3600 • FAX (907) 283-3300

February 23, 1994 SENT BY TELEFAX

Senator Steve Frank 
Senator Drue Pearce 
Co-chairs, Senate Finance Committee

UCIDA Position: Strongly Oppose 

Dear Senators Frank and Pearce,

United Cook Inlet Drift Association (UCIDA) represents the 585 salnon 
drift permit holders in Upper Cook Inlet. Some 350 permit holders are 
current members of our association. UCIDA is also active at the state and 
federal levels as a member of the Executive Committee of United 
Fishermen of Alaska (UFA).

CSSB 308 (RES) turns “public interest findings” into “industry 
Interest find ings”.
CSSB (RES) 308 represents a radical change in public policy - 
even reasonably foreseeable effects of certain types of 
developement will not be addressed at the lease stage.
CSSB308 (RES) is fiscally Irresponsible. This bill 
Institutionalizes lease “buy backs”
There are many revisions or amendments that may be proposed to “fine 
tune" this legislation - (i.e. remove the proposed changes that would have 
the scope limited to fish and wildlife species and their habitats within 
the lease sale area - pg. 4 @ 15-16). However, nothing can “fine 
tune" the goal of this legislation, I.e. to turn the lease sale 
process Into s mere “paper transaction”. This will take away the
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Senators Frank and Pearce 
February 23, 1994 
Page 2 of 3

i

ability of local governments and the public to participate In the 
development of mitagatlon measures and terms to resolve “reasonably 
foreseeable effects” at the lease sale stage as is provided for by current 
law.

Under CSSB 308(RES) the decision to commit the state to 
initiating exploration... and to potential tiscaLJIablllty for “buy 
backs" .8 vested in- the state bureaucracy. DNR directors (oil & 
gas, timber, mining) will simpiy state that no one may even buy a given 
lease and that it is SPECULATIVE to assume that development will occur. 
Therefore, at the lease sale stage, even if there are reasonably 
foreseeable effects which would result if certain types of development 
occur (either fiscal effects, environmental effects or conflicts with 
existing users/uses), DNR will not have to address and resolve those 
issues in the state's best interest at the lease "stage”. For example, it is 
reasonably foreseeable that a fixed production platform In the middle of 
the Kenai River or in the intensively used marine waters of the Central 
District of Cook Inlet or the Copper River Flats will not be physically 
compatible with existing sport, personal use and/or commercial uses.
With this legislation, these obvious conflicts would not be resolved - 
even if they could be - in the state's best interest at the lease stage and 
the state would be subject to future buy backs demands.

DNR's desire to establish multi-phase development projects and 
to re-wrlts the language for single phase projects is fiscally 
irresponsible because once a lease is granted the lessee has a 
property Interest:

"The State cannot deprive a lessee of the reasonable use of the 
leasehold interest. Ssa ( Cook Inlet Sale 78) Finding at 126, Appendix D, 
Sample Lease at para. 9(f). 11 AAC 83.158. The revocation of a lease 
or the deprivation of ths reasonable uae of a lessee’s property, 
would reault in the State having to pay Just companaation to the 
leasee. Therefore, once It Issues the lease, the State Is under
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tremendous pressure to let the lessee go forward with its exploration and 
extraction.”

Superior Court Judge Cranston, Case No. 3KN-93-1174 Cl, pages 4-5

It is clear th« \t by not addressing reasonably foreseeable effects at the 
lease stage i ; M  by retaining full authority to disallow activities which 
cannot be made consistent with the ACMP or which are later found not to 
be in the state's best interest, CSSB 308 (RES) will allow the state 
buracraoy to commit the state to making “Just compensation" to 
the lessee- i.e. lull or partial buy backs.
UCIDA opposes CSSB 308 (RES) as written because at the lease stage it 

does not provide for the resolution of reasonably foreseeable effects, it 
deprives local governments and the public of meaningful input, and it is 
fiscally irresponsible. We respectfully request that the Senate Finance 
Committee not pass out this legislation as written.

Further, should DNR require more staff, we also respectfully suggest that 
your committee might urge the legislature to provide more funding so that 
the existing lease process can proceed in the state’s "best interest”.

Finally, we respectfully submit that, at a minimum:
1) The existing statutes and regulations dealing with single phase 

projects 6hould be left in place. Lease sale receipts could continue to go 
to the general fund.

2) An amendment should be crafted that places lease sale receipts 
for multiphase projects into escrow accounts. Thi~ would prevent the 
state from falling into the federal dilemma associated with the Bristol 
Bay leases - i.e. no money for buy backs that can be accessed without 
cutting back on other federal programs.

3) An amendment should be crafted that exempts the state from 
liability for any costs incurred by the leasee for exploration, design, etc. 
after the lease is granted.

4) it is not oluar if the “just compensation” referenced by Judge 
Cranston above would Include compensation for lost income from a 
project that is commercially viable but that the state decir' * is not in 
its best interest to allow to proceed. This very serious issue needs to be 
researched. If the state could be liable, an amendment needs to be crafted 
that exempts the state from such liability.

5) Timber and mining disposals should be removed from all versions 
of SB 308.
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6) Since the rules are changing In mid-stream, an amendment should 
be crafted that:

a) Exempts oil and gas leases that are currently undergoing 
best interest and/or consistency findings, or

b) have been remanded to the state by the courts for further 
best interest and/or consistency review.

7) SB 308 as amended and if it passes out of this committee should 
be referred to the Senate Judiciary Committee. Issues of “Just 
compensation", potential state liability for buy backs, conformity with 
the Federal Coastal Plan, issues of constitutionality, and confusion 
concerning how this legislation will mesh with the administration’s 
“large block'’ leasing legislation have already been raised in the very 
limited opportunity the public has had to comment,.

UCIDA appreciates this opportunity to comment and would appreciate it If 
you would provide ail committee members a copy of our comments.

Theo Matthews 
Administrative Assistant

Senators Frank and Pearce 
February 23, 1994 
Page 4 of 4

OC Governor Hickel
House Resource Committee 
House Oil & Gas Committee 
Senate Judiciary Committee 
Senator Little 
Senator Saio 
Representative Davis 
Representative Navarre 
Representative Phillips

UFA

ADF&G
ADEC
Attorney General 
Cook Inlet RCAC



UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 • Kenai, Alaska 99611 ■ 0389 

(907) 283-3600 • FAX (907) 283-3306

V C I 9 A

February 22, 1994 SENT BY TELEFAX

Senator Mike Miller 
Senate Resource Committee

SUBJECT: SB 308

UCIDA Position: Strongly Oppose

Dear Senator Miller,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon 
drift permit holders in Upper Cook Inlet. Some 350 permit holders are 
current members of our association. UCIDA is also active at the state and 
federal levels as a member of the Executive Committee of United 
Fishermen of Alaska (UFA).

SB308 turns "public interest findings" Into "industry Interest 
f in d in g s " . 
SB308 represents a radical change in public policy that affects 
all "land" d isposa ls • oil & gas, timber and mining. 

SB308 is f isca lly  irresponsible.
There are many revisions or amendments that may be proposed to "fine 
tune” this legislation - (i.e. remove the proposed changes that would have 
the scope limited to fish and wildlife species and their habitats within 
the lease sale area • pg. 4 @ 15-16). However, nothing can "fine tune” the 
goal of this legislation, i.e. to turn the lease sale process into a mere 
"paper transaction” and thereby taking away power from local 
governments and the public and giving it to the state bureaucracy.



DNR directors (oil & gas, timber, mining) will simply state that no one 
may even buy a given lease, it is SPECULATIVE to assume that 
development will occur. Therefore, at the lease sale stage, even if there 
are reasonably foreseeable effects if development occurs (either fiscal 
effects or environmental effects or conflicts with existing users/uses), 
DNR will not have to address^and resolve those issues in the state’s best 
interest at the finding "stage".

DNR’s desire to establish multi-phase development projects is fiscally 
irresponsible because once a lease is granted the lessee has a property 
interest. "The State cannot deprive a lessee of the reasonable use of the 
leasehold interest. Finding at 126, Appendix D, Sample Lease at para. 
9(f), 11 AAC 83.158. The revocation of a lease or the deprivation of the 
reasonable use of a lessee's property, would result in the State having to 
pay just compensation to the lessee. Therefore, once it issues the lease, 
the State is under tremendous pressure to let the lessee go forward with 
its exploration and extraction." (Superior Court Judge Cranston, Case No. 
3KN-93-1174 Cl, pages 4-5)

In conclusion, UCIDA opposes SB308 because it does not provide for the 
resolution of reasonably foreseeable effects at the lease stage, it 
deprives local governments and the public of meaningful input, and it is 
fiscally irresponsible. We respectfully request that the Senate Resource 
Committee not pass out this legislation. Further, should DNR require more 
staff, we also respectfully suggest that your committee might urge the 
legislature to provide more funding so that the existing lease process 
proceed in the public’s "best Interest".

We would appreciate it if you would provide all committee members a 
copy of our comments.

Senator Miller

February 22, 1994
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S i n r a r a i u

Theo Matthews 
Administrative Assistant



OC Governor Hickel
House Resource Committee 
Senator Little 
Senator Salo 
Representative Davis 
Representative Navarre" 
Representative Phillips

Senator Miller

February 22, 1994
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 • Kenai, Alaska 99611 * 0389 

(907) 283-3600 • FAX (907) 283-3306

r

February 23, 1994 SENT BY TELEFAX

Senator Steve Frank
Senator Drue Poarce -
Co-chairs, Senate Finance Committee

SUBJECT; CSSB 308 (RES)

UCIDA Position; Strongly Oppose

Dear Senators Frank and Pearce,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon 
drift permit holders in Upper Cook Inlet. Some 350 permit holders are 
current members of our association. UCIDA is also active at the state and 
federal levels as a member of the Executive Committee of United 
Fishermen of Alaska (UFA).

CSSB 308 (RES) turns “public interest findings” into “industry 
In terest f in d in g s”.
CSSB (RES) 308 represents a radical change in public policy - 
even reasonably foreseeable effects of certain types of 
developement will not be addressed at the lease stage. 

CSSB308 (RES) is fisca lly irresponsible. This bill 
institu tiona lizes lease “buy backs”
There are many revisions or amendments that may be proposed to "fine 
tune” this legislation • (i.e. remove the proposed changes that would have 
the scope limited to fish and wildlife species and their habitats within 
the lease sale area • pg. 4 @ 15-16). However, nothing can “fine 
tuna" tha goal of this legislation, i.e. to turn the lease sale 
process Into a mere “paper transaction”. This will take away the



ability of local governments and the public to participate in the 
development of mitagation measures and terms to resolve "reasonably 
foreseeable effects" at the le$se sale stage a9 is provided for by current
law.

Under CSSB 308(RES) the decision to commit the state to 
initiating exploration and to potential f isca l liability for “buy 
backs” is vested in the state bureaucracy. DNR directors (oil & 
gas, timber, mining) will simply state that no one may even buy a given 
lease and that it is SPECULATIVE to assume that development will occur. 
Therefore, at the lease sale stage, even if there are reasonably 
foreseeable effects which would result if certain types of development 
occur (either fiscal effects, environmental effects or conflicts with 
existing users/uses), DNR will not have to address and resolve those 
issues in the state's best Interest at the lease "stage". For example, it is 
reasonably foreseeable that a fixed production platform in the middle of 
the Kenai River or in the intensively used marine waters of the Central 
District of Cook Inlet or the Copper River Flats will not be physically 
compatible with existing sport, personal use and/or commercial uses.
With this legislation, these obvious conflicts would not be resolved - 
even if they could be - in the state's best interest at the lease stage and 
the state would be subject to future buy backs demands.

DNR’s dealre to establish multi-phase development projects and 
to re-write the language for single phase projects is fisca lly 
irresponsible because once a lease ie granted the lessee has a 
property interest;

"The State cannot deprive a lessee of the reasonable use of the 
leasehold interest. SfljGL ( Cook Inlet Sale 78) Finding at 126, Appendix D, 
Sample Lease at para. 9(f), 11 AAC 83.158. The revocation of a lease 
or the deprivation of the reasonable use of a lessee's property, 
would result in the State having to pay just compensation to the 
le ssee . Therefore, once it issues the lease, ;he State is under

Senators Frank and Pearce

February 23, 1994
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tremendous pressure to let the lessee go forward with its exploration and 
extraction."

Superior Court Judge Cranston, Case No. 3KN-93-1174 Cl, pages 4-5

It is clear that by not addressing reasonably foreseeable effects at the 
lease stage and by retaining full authority to disallow activities which 
cannot be made consistent with the ACMP or which are later found not to 
be in the state’s best interest, CSSB 308 (RES) will allow the state 
buracracy to commit the state to making “just compensation” to 
the leasee- i.e. full or partial buy backs.

UCIDA opposes CSSB 308 (RES) a9 written because at the lease stage it 
does not provide for the resolution of reasonably foreseeable effects, it 
deprives local governments and the public of meaningful input, and it is 
fiscaiiy irresponsible. We respectfully request that the Senate Finance 
Committee not pass out this legislation as written.

Further, should DNR require more staff, we also respectfully suggest that 
your committee might urge the legislature to provide more funding so that 
the existing lease process can proceed in the state’s "best interest".

Finally, we respectfully submit that, at a minimum:
1) The existing statutes and regulations dealing with single phase 

projects should bo left in place. Lease sale receipts could continue to go 
to the general fund.

2) An amendment should be crafted that places lease sale receipts 
for multiphase projects into escrow accounts. This would prevent the 
state from falling into the federal dilemma associated with the Bristol 
Bay laases • i.e. no money for buy backs that can be accessed without 
cutting back on other federal programs.

3) An amendment should be crafted that exempts the state from 
liability for any costs incurred by the leasee for exploration, design, etc. 
after the lease is granted.

4) It is not clear if the "just compensation" referenced by Judge 
Cranston above would include compensation for lost income from a 
project that is commercially viable but that the state decides is not in 
its best interest to allow to proceed. This very serious issue needs to be 
researched. If the state could be liable, an amendment needs to be crafted 
that exempts the state from such liability.

5) Timber and mining disposals should be removed from all versions 
of SB 308.



6) Since the rules are changing in mid-stream, an amendment should 
be crafted that:

a) Exempts oil and gas leases that are currently undergoing 
best interest and/or consistency findings, or

b) have been remanded to the state by the courts for further 
best interest and/or consistency review.

7) SB 308 as amended and if it passes out of this committee should 
be referred to the Senate Judiciary Committee. Issues of "just 
compensation", potential state liability for buy backs, conformity with 
the Federal Coastal Plan, issues of constitutionality, and confusion 
concerning how this legislation will mesh with the administration's 
"large block” leasing legislation have already been raised in the very 
limited opportunity the public has had to comment.

UCIDA appreciates this opportunity to comment and would appreciate it if 
you would provide all committee members a copy of our comments.

Sincerely,

Theo Matthews 
Administrative Assistant

Senators Frank and Pearce 
February 23, 1994 
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OC Governor Hickel
House Resource Committee 
House Oil & Gas Committee 
Senate Judiciary Committee 
Senator Little 
Senator Salo 
Representative Davis 
Representative Navarre 
Representative Phillips
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 • Kenai, Alaska 99611 - 0389 

(907) 283-3600 • FAX (907) 283-3306

February 24, 1994 SENT BY TELEFAX

Senator Jalmar Kerttula 
Senate Finance Committee

SUBJECT: CSSB 308 (RES)

Dear Senator Kerttula,

This morning I testified In behalf of United Cook Inlet Drift Association 
(UCIDA) to the Senate Finance Committee in opposition to CSSB 308 (RES). 
You asked me why UCIDA oppossed Lease Sale 78 and I replied that in fact 
UCIDA had never oppossed the lease sale and went on to explain the 
position we had taken. You then requested that I send you a written 
version of my comments. Fortunately the testimony was being taped and I 
have transcribed my comments which follow:

Question bv Senator Kerttula: I have a question that is tangential to the 
testimony which covers the legislation proposed before us. What were the 
specifics? Why did the drift net association oppose the lease sale? Just 
ABC.

My response: Madam Chairman, Mr. Kerttula. The drift association did not 
oppose the lease sale. We asked for a mitagation term to be put into the 
sale document that said permanent production platforms would not be 
allowed in front of the tanker docks or in the intensively u9ed waters 
south of Kasilof. We haa no objections to directional drilling (from shore), 
capping a well and piping it to shore, We did not object to the lease (sale) 
and we had concerns on some .... about 25% of the tracts in the lease 
(sale).

We very much appreciate your willingness to take the time to address the 
serious public policy issues raised by the introduction of SB 308. As



supplemental information I have taken the liberty to include the following:

1) UCIDA request for reconsideration of Final Finding Nov.8, 1993.

2) Letter to UCIDA from ADF&G apologizing for its "oversight" in not 
addressing "conflicts with commercial fishing activities In our comments 
on Lease Sale 78", Nov. 2, 1994.

3) Letter to DO&G from the Capt. of the Port, Western Alaska 
expressing his concern that With respect to TRACTS 20 & 21 " in addition 
to our navigational concerns, development of these tracts would increase 
the potential for significant pollution incidents resulting from 
vessel/platform alllsions "(collisions). Nov. 22,1993.

4) A map of the Lease Sale tracts.

Once again we appreciate your interest. If you feel it is appropriate, 
please feel free to share our comments and documents with the other 
members of the Finance Committee.

Sincerely,

Theo Matthews 
Administrative Assistant
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UNITED COOK INLET DRIFT ASSOCIATION

P.O. Box 389 • Kenai, Alaska 99611 - 0389 
(907) 283-3600 * FAX (907) 283-3306

November 8, 1993 SENT BY TELEFAX
HARD COPY TO FOLLOW

Mr. James Eason
Director, Div. Oil & Gas, DNR^
P.O. Box 107034 
Anchorage, AK 99510-0734

SUBJECT: Request for reconsideration of Final Finding. Oil & Gas Lease
Sale 78, Cook Inlet

Dear Mr. Eason,

United Cook Inlet Drift Association (UCIDA) represents the 585 salmon 
drift permit holders in Upper Cook Inlet. Some 350 permit holders are 
current members of our association. UCIDA is also active at the state and 
federal levels as a member of the Executive Committee of United 
Fishermen of Alaska (UFA). UCIDA would like to request that Div. Oil & 
Gas (DO&G) reconsider its Final Finding for Oil and Gas Lease Sale 78 and:

Delete the marine portions of Tracts 20 and 21 and the marine portions of 
all tracts south of the Kasilof River OR insert a stipulation that the 
marine portions of these tracts must be accessed by directional drilling 
from shore. UCIDA would like to cite both AS.38.05.035 and 
6AAC 80.130(c)(1):

AS.38.05.035(f) stipulates that "if the director determines in a written 
flnd^g that the purchase of a lease of the land would interfere with 
public use by residents of the area, the director may condition the 
purchase or lease to mitigate the adverse effects on the public use or 
may reject the application for the preference right".

6AAC 80.130 stipulates "offshore areas must be managed as a 
fisheries conservation zone so as to maintain and enhance the state's 
sport, commercial and subsistence fishery,"



Based on the above statute and regulation, and other considerations, UCIDA 
feels that the Final Finding is deficient and should be reconsidered 
because it does not "make available to the public a written finding that 
sets out the facts and applicable law upon which the determination that 
the sale, iease, or other disposal will best serve the interests of the state 
was based”- as required by AS 38.05.035(e).

UCIDA submits the following new or additional information for your
consideration:

1) At its Nov. 2, 1993 regular meeting, the Kenai Peninsula Borough 
Assembly passed a motion by a supra majority requesting DO&G to
reconsider its Final Finding and delete all remaining tracts south of the
Kasilof River. Although Mayor Gilman vetoed the action based on his 
perception of a flawed public process, DO&G should be aware that the 
request for reconsideration was made by six of the nine Assembly 
members. (Please see enclosed Peninsula Clarion article, Nov. 5, 1993).

2) The comments submitted by ADF&G failed to cite the intense public use 
in the tracts south of the Kasilof River. No written analysis of a best 
interest finding is made to justify a finding of ube9t interest" in light 
of this intense public use. (Please see enclosed letter to UCIDA from 
ADF&G, Nov. 2, 1993).

3) With respect to Tracts 20 and 21, no analysis of use by the commercial 
drift and setnet fleets is given and no mention of conflicts with oil and 
gas tanker traffic in the area is made.

4) The Final Finding ignores the additional risks associated with "near
shore” ’9ases in Cook Inlet.

While the Final Finding notes many possible adverse impacts to fish 
(e.g. F inal Finding, p.43), DO&G states that "with the Mitigation 
Measures required herein and with the many controls which are imposed 
on plans of operations, the likelihood of significant adverse impacts on 
fish and their habitats is considered to be minimal". (Final Finding.

Mr. James Eason

November 8 ,1 99 3
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Mr. James Eason
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p.43). DO&G also notes that Stipulation 2 advises the lessees of the 
requirement of an oil discharge contingency plan.

UCIDA feels that neither of these adequately meet the "best interest" 
standard for these near shore leases for the following reasons:

A) Much of these tracts lie inside the 10 fathom line and thus fall into 
a Zone 3 designation where the use of dispersants is generally not 
recommended. No analysis is found in the Final Finding.

Burning of oil in these near shore areas would present a health risk 
to the area's population which is generally located along the 
coastline. No analysis is found in the Final Finding.

Mechanical clean-up would be problematic, if not impossible, for a 
spill which occurred during the period of time when the set nets 
were in the water. No analysis is found in the Final Finding.

B) An oil spill inside the east rip during the flood tide or with on-shore 
wind conditions can be expected to move rapidly on-shore. It is 
doubtful if any response would be timely.

Our experience with both the Glacier Bay and Exxon Valdez spills has 
taught us that the rips of Cook Inlet collect and hold oil in much the 
same manner that they collect and hold debris. The near shore tidal 
flow is N O T  parallel to the beach. Rather, the flow is generally 
north and east on the flood and south and west on the ebb. Spills 
originating inside the rip under the conditions noted above, can be 
expected to move rapidly on-shore. No analysis is found in the Final 
Finding.

C) The only clean-up organization that could possibly respond in a 
relatively short time frame to a near shore spill is CISPRI. 
Membership in CISPRI is not required by any state or federal 
regulation. Further, liability concerns continue to cause delays in 
response by CISPRI even after the passage of HB 140 which limited 
their liability to acts of "gross negligence". (See the results of the



Mr. James Eason

November 8, 1993
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recent USCG spill drill in Anchorage • contact: Capt. Miller, USCG, 
Anchorage. - where the simulated response was delayed due to a 
"lack of contract."). UCIDA feeis that the concerns expressed in the 
Final Finding over effective response and clean-up (p. 58) are very 
valid in general and In the near shore spill scenario in particular. No 
analysis of delayed^response times due to contract disputes is given 
in the Final Finding:

5) The analysis of the Nikiski and Drift River offshore facilities is
superficial and, in the case of Drift River, misleading.

No mention is made of the difficult docking procedures at Nikiski, the
lack of escort vessels, and the fact that the Drift River dock is built
15° to the current. (See Report on Safety of Navigation and Oil Spill 
Contingency Plans. Capt.J.T. Dixon, Feb. 1992)

The Drift River offshore facility's safety record is noted as “generally 
good” (p. 56) and past small spills are noted. DO&G further cites the 
Alaska Oil Spill Commission as stating "while contingency plans and 
oil spill recovery equipment have failed for large oil spills, the vast 
majority of oil spills are small spills. For these more frequent oil
spills, contingency plans and oil spill cleanup equipment have the 
capacity to perform satisfactorily." (Finding, p. 58)

The Dec. 1990 spill at Drift River is correctly reported at
approximately 630 gal. (Finding, p. 56). However, the Final Finding does 
not report that the oil pumps were not operating when the oil lines 
broke free. Had the pumps been operational, a large spill would 
probably have resulted and no cleanup would have been likely.

Finally, tha Final Finding has no analysis of the impacts cf small spills
on the drivt fleet. The quantity of oil from with the Glacier Bay or
Exxon Valdez oil spills that was found in Cook Inlet would be
considered "small" by most standards. However, the drift fleet saw 
major disruptions to its fishery in the case of the Glacier Bav spill and 
a total closure as a result of the Exxon Valdez spill.



In conclusion, baaed on the information above, UCIDA requests the Div. of 
Oil & Gas reconsider its Final Finding for Lease Sale 78 and delete the 
m arina portions of tracts 20 and 21 and the m arina  portions of the 
remaining tracts south of the Kasilof River.

Mr. James Eason

November 8, 1993

Page 5 of 5

Theo Matthews 
Administrative Assistant

CC. Governor Walter Hickel
Charlie Cole, Attorney General 
Commissioner Carl Rosier, ADF&G 
Commissioner Harry Noah, DNR 
Senator Suzanne Little 
Senator Judy Salo 
Representative Gary Davis 
Representative Mike Navarre 
Representative Gail Phillips 
Mayor Don Gilman
Mrs. Betty Glick, KPB Assembly Pres. 
Kenai Peninsula Fisherman's Assoc. 
UFA
Trustees for Alaska 
Green Peace
Kachemak Bay Conservation Society



WALTER JL HICKEL GOVERNOR

HABITAT AND RESTORATION DIVISION

DEPARTMENT OF FISH AND GAME 333 RASPBERRY ROAD 
ANCHORAGE. ALASKA 99318 1509 
PHONE (907) 3444)541 
FAX (907) 349-1723

N o v e m b e r  2 ,  1 9 9 3

M r .  T h e o  M a t t h e w s  
A d m i n i s t r a t i v e  A s s i s t a n t  
U n i t e d  C o o k  i n l e t  D r i f t  A e e n .
P o s t  O f f i c e  B o x  3 8 9  ^
K e n a i ,  A l a s k a  9 9 6 1 1 - 0 3 8 9

D e a r  M r .  M a t t h e w s :

Y ou  a a k e d  t h e  A l a s k a  D e p a r t m e n t  o f  F i s h  a n d  G a m e  (ADF&G) t o  e x p l a i n  
w h y  we d i d  n o t  a d d r e s s  c o n f l i c t s  w i t h  c o m m e r c i a l  f i s h i n g  a c t i v i t i e s  
i n  o u r  c o m m e n t s  o n  L e a s e  S a l e  7 8 .  T h e  s i m p l e  a n s w e r  i s  t h a t  i t  w a s  
a n  o v e r s i g h t .  T h e  H a b i t a t  a n d  R e s t o r a t i o n  D i v i s i o n  w a s  n o t  a w a r e  
t h a t  a  l a r g e  p e r c e n t a g e  o f  c o m m e r c i a l  d r i f t  n e t t i n g  h a s  b e e n  
r e s t r i c t e d  t o  a  f a i r l y  n a r r o w  t h r e e - m i l e  c o r r i d o r  o n  t h e  e a s t  s i d e  
o f  t h e  i n l e t .  T h i s  w a s  a n  i n t e r n a l  c o m m u n i c a t i o n  p r o b l e m  a n d  I  
t a k e  f u l l  r e s p o n s i b i l i t y  f o r  i t .  I f  we  w o u l d  h a v e  b e e n  a v / a r e  o f  
t h i s  a t  t h e  t i m e  w e  w e r e  w r i t i n g  o u r  c o m m e n t s ,  w e  w o u l d  h a v e  a s k e d  
t h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  f o r  s u r f a c e  e n t r y  
r e s t r i c t i o n s  f o r  o i l  a n d  g a s  d e v e l o p m e n t  w i t h i n  t h i s  c o m p a r a t i v e l y  
r e s t r i c t e d  a r e a  a n d / o r  s e a s o n a l  r e s t r i c t i o n s  o n  e x p l o r a t i o n  
a c t i v i t i e s  t o  a v o i d  c o n f l i c t s  w i t h  c o m m e r c i a l  f i s h i n g  a c t i v i t i e s .

A t  t h i s  p o i n t  t h e  ADF&G w i l l  a t t e m p t  t o  d e a l  w i t h  p o t e n t i a l  
c o n f l i c t s  d u r i n g  t h e  d e v e l o p m e n t  a n d  r e v i e w  o f  p l a n s  o f  o p e r a t i o n  
i f  t h e r e  i s  i n t e r e s t  i n  e x p l o r i n g  o r  d e v e l o p i n g  t h i s  a r e a  a s  t h e  
r e s u l t  o f  L e a s e  S a l e  7 8 .  We w i l l  m a k e  e v e r y  e f f o r t  t o  a s s u r e  t h a t  
a n y  p r o j e c t  p l a n s  a r e  c o n s i s t e n t  w i t h  6 AAC 8 0 . 1 3 0 ( c ) ( 1 ) ,  w h i c h  
s t a t e s  t h a t  o f f s h o r e  a r e a s  m u s t  b e  m a n a g e d  a s  a  f i s h e r i e s  
c o n s e r v a t i o n  z o n e .

S i n c e r e l y ,

i s k y
R e g i o n a l  S u p e r v i s o r  
R e g i o n  I I
H a b i t a t  a n d  R e s t o r a t i o n  D i v i s i o n

c c :  F .  R u e
C .  S l a t e r
D.  M c K a y  
K.  T a r b o x  
K .  F l o r e y



C a p r a i n  o f  t h e  F o r t  
U . S .  C o a s t  G u a r d  
M a r i n e  S a f e t y  O f f i c e

5 1 0  L S t r e e t  
S u i t e  1 0 0  
A n c h o r a g e ,  AK 
9 9 5 0 1 - 1 9 4 6

1 6 7 0 5 / D N R  
2 2  N o v e m b e r  1 9 9 3

D i r e c t o r ,  D i v i s i o n  o f  O i l  & G a s  
A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  
P . O .  B o x  1 0 7 0 3 4  
A n c h o r a g e ,  A l a s k a  9 9 5 1 0 - ;0 7 3 4

D e a r  M r .  E a s o n ;

I  h a v e  r e v i e w e d  t h e  p r o p o s e d  f i n a l  t r a c t  m a p  o f f e r i n g s  o n  
O i l  a n d  G a e  l e a s e  s a l e  7 8  f o r  C o o k  I n l e t ,  A l a s k a .  I  h a v e  c o n c e r n s  
w i t h  t h e  p o t e n t i a l  c o n g e s t i o n  t h a t  m ay  d e v e l o p  i n  t r a c t s  2 0  a n d  
2 1  r e s t r i c t i n g  t h e  s a f e  n a v i g a t i o n  o f  l a r g e  v e s s e l s .  B o t h  a r e a s  
a r e  t r a n s i t t e d  b y  t a n k  v e s s e l s  a n d  b a r g e s  a p p r o a c h i n g  t h e  N i k i s k i  
W a t e r f r o n t  F a c i l i t i e s .  T h e s e  i n c l u d e  o i l  ( C r u d e  a n d  P r o d u c t ) ,
LNG, A n h y d r o u s  A m m o n i a ,  a n d  B u l k  U r e a  v e s s e l s .

A s  y o u  a r e  w e l l  a w a r e ,  t h e  a r e a  i s  m a r k e d  w i t h  s h o a l s  
f u r t h e r  c o n s t r a i n i n g  t h e  m a n u e v e r a b i l i t y  o f  m o s t  l a r g e  v e s s e l s .  
A n y  a d d i t i o n a l  o b s t r u c t i o n s  w o u l d  o n l y  a d d  t o  t h i s  a l r e a d y  
c o n g e s t e d  a r e a ,  i n  a d d i t i o n  t o  o u r  n a v i g a t i o n a l  c o n c e r n s ,  
d e v e l o p m e n t  o f  t h e s e  t r a c t s  w o u l d  i n c r e a s e  t h e  p o t e n t i a l  f o r  
s i g n i f i c a n t  p o l l u t i o n  i n c i d e n t s  r e s u l t i n g  f r o m  v e s s e l / p l a t f o r m  
a l l i s i o n s .

I  w o u l d  r e q u e s t  t h a t  y o u  t a k e  t h e s e  i s s u e s  u n d e r  c a r e f u l  
c o n s i d e r a t i o n  p r i o r  t o  a n y  l e a s e  s a l e s  i n  t r a c t s  2 0  a n d  2 1 .  I f  
y o u  w o u l d  l i k e  t o  d i s c u s s  t h e s e  c o n c e r n s  f u r t h e r  p l e a s e  c o n t a c t  
me a t  2 7 1 - 5 7 0 0 .  I  a p p r e c i a t e  y o u r  r e v i e w  o f  o u r  c o n c e r n s .

Max R . M i l l e r  J r .
C a p t a i n ,  U . S .  C o a s t  G u a r d  
C a p t a i n  o f  t h e  P o r t  
W e s t e r n  A l a s k a
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 • Kenai, Alaska 99611 • 0389 

(907) 283-3600 • FAX (907) 283-33J6

Thao Matthews Testimony 
Senate Finance Committee - SB 308, March 2,1994

Good morning Mr. Chairman, members of the Committee. My name is Theo 
Matthews. I am speaking today as Administrative Assistant of the United 
Cook Inlet Drift Association (UCIDA). We represent the commercial drift 
fisherman in Cook Inlet. I am also on the UFA Habitat Committee and 
Executive Committee of UFA.

UCIDA oppoaea CS for SB 308
We have submitted written comments on this bill, which I hope you have in 
,four packet so I won’t go too far Into them. But I do want to stress that 
what is being overlooked is the heart and core of this bill. What every 
legislator mutt consider i t  whtn your constituents' eommsnts 
will bs rs lsvsnt to ths decisions that DNR makes .
As stated by DNR, this bill allows for public comment and it requires a 
response by DNR to those comments. However, by allowing directors the 
discretion to limit the scope of best interest and consistency findings - 
please see Sec.1 (e)(1)(C) and Sec. 3 (a)(1) • to discrete phases of a 
project, your constituents comments and concerns will often if 
not always bs Irrelevant to to decision to initiate s disposal of 
ths state ’s  resources.
This initial disposal has been noted by the courts to confer a property 
right to the lessee. This will commit the state to buy backs if it later 
decides that the disposal is not in the state's best interest or if the state 
later imposes restrictions that deprive a lessee of the reasonable use of 
the leasehold Interest ( please 9ee Qrdar on Motion to Stay. Lease Sale 78, 
p.4-5). As noted by Judge Cranston, "once it issues the lease, the State is 
under tremendous pressure to let the lessee go forward with its 
exploration and extraction." ( id., p.5)

In addition, the public will be required to follow a series of partial



findings in the hope that at some point its concerns will finally be 
relevant to a particular phase of a project. Finally, it should also be noted 
that whereas the public can address concerns that are generally applicable 
to a set of similarily situated tracts at the lease stage, afterwards the 
public must address the same issues "tract by tract”. The additional time 
commitment and costs to the public only complicates the public process 
and generally will bias the process against the public's interests.

So the Issue is - when are your constituent's comments going to 
be relevant? Under this ̂ legislation they will not be relevant to 
the leeue ot whether or not a lease Is iaeued by the state 
bureaucracy .
I would like to briefly address Mr. Eason's letter that he submitted to the 
Finance Committee on Feb. 28, 1994 and to which he addressed some 
comments this morning. On the last page, the letter states that “against 
the backdrop of 35 years of compatible usage, the Superior Court chose to 
accept allegations of conflicts, (0 disregard the facts and to adopt those 
purely speculative conflicts as a basis for enjoining Sale 78”. To support 
his assertions Mr. Eason cites as "facts” that there are four tracts under 
iease in the area and that four exploratory wells have been drilled in those 
offshore tracts. These facte are not contested, but they simply 
are not germane to the Issual There have been no conflicts In t'»e 
past because there are no platforms in thaae areas.
We have never opposed leasing , per say, in Cook Inlet even in the infamous 
corridor areas cited by Mr. Eason. What we have said - and what the 
Superior Court found in DNR’s Finding on Sale 78 - is that a permanent 
production platform will present conflicts. And we asked for a mitigation 
measure that made it known to the lessee that they would not be able to 
put a permanent platform in certain areas.

As I mentioned in our written comments dated Feb. 23, 1994, there are 
many amendments that could be made but nothing will resolve the issue of 
your constituents' comments being irrelevant to the initial decision to 
dispose of the state's resources . But I will offer a few amendments just 
to show some problems.

On page 2 at line 3, "and subjeot to the director’s discretion”, should be 
deleted. It is astounding to me that the Commissioner has authority but it 
is at the discretion of the Director.



At line 9, DNR has said consistently that they don't want to have to 
speculate too tar. And we generally agree with that. E.jt the words, "May 
address only" means that they don't even have to address all reasonable 
foreseeable affects, just the ones they choose. It should read, "Shall 
address reasonably foreseeable".

Down in paragraph “C", line 23, we sort of agree that there may be 
instances where you should phase a project because some facts simply can 
not be known or foreseen ahead of time. However, you need to look at all 
known facts prior to making that phasing decision. In other words, take 
care of what you can reasonably foresee at the lease stage. Then make a 
finding that, given all known facts and what can be reasonably foreseen, 
the project is probably in the state's best interest and that it will be 
necessary to phase parts of the project.

This legislation as written, simply gives the Department the discretion 
to decide to phase, to lock out even the known and relevant facts like it 
attempted to do in Sale 78 in Cook Inlet. If the state decides to phase it 
should make a preliminary best interest finding, a probable best Interest 
finding, discuss all the things and resolve all the things that are known, 
and then start down the phased road.

On page 3, line 10 it says, "before a public hearing, if held". Well, we
would submit that it is best for your constituents to always have a public 
hearing. We applaud the current practice of DNR to issue preliminary be^  
interest findings. This allows the the public to comment and for DNR to 
refine those findings. But there is no regulation requiring a preliminary 
finding. So we would like to see, and as I say, DNR has been doing this and 
we applaud it, additional language that requires a preliminary finding, 
that requires a public hearing In the area, and the deletion of the language, 
"before a public hearing, if held".

On page 4, here again we see a long list of things that look reasonable to 
consider. But at lines 13 and 14 it talks about things that are within the 
scope of the administrative review established by the Director. So this 
long list of things won't necessarily be considered if it is not within the
scope of the phase at the discretion of the Director. At line 15, "or"
should be changed to "and" or some other wording found to make it clear 
that the isuues found under B(iHxi) will always be considered.

On page 4 at lines 21, "within the lease sale area" should be changed back

3



to what it is now, "in the area". It just simply is nonsense to think that 
you only have to look at a specific 3ale tracts and not the land or water 
next to them. There is a "reasonable" limit as to how far you should be 
required to go down the road. However, I think that when you say, "in the 
area", what that really means is what is reasonably foreseeable. If you 
put a massive mine at the head waters of the Yukon River, for example, it 
is certainly reasonably foreseeable that you could have affects hundreds 
of miles downstream. So that should be considered "in the area”.

Section 3 on page 5, we feel should be deleted altogether. The consistency 
review process, as m entioned^ the gentleman from the Mat-Su Borough 
Development District in opposing this legislation, can cut both ways • i.e. 
pro- or anti- development. When you give this much discretion to the 
Department and any number of directors across the state you are going to 
have more problems than you have under the current language.

I would like to point out how the public's comments, your constituents’ 
comments, are not goinq to be relevant to consistency determinations 
under this legislation. Section 3 allows the state agency making the 
review to conduct a consistency review for a particular p h i-e  of a 
project. As with best interest findings, once again comments, even 
comments about reasonably foreseeable issues, will not be germane if 
they do not address the relevant "phase" of a project. You sue the same 
problem at line 15, page 6.

Thank you Mr. Chairman. I would suggest that if DNR really wants to work 
on "clarification" language, commercial fishermen and it sounds like the 
coastal communities are willing to help. But this kind of massive stroke 
to iock out the public at the leasing stage is not acceptable and no amount 
of clarification can resolve this fundamental flaw with this legislation.. 
Thank you.

Sincerely,

Theo Matthews 
Administrative Assistant
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UNITED COOK INLET DRIFT ASSOCIATION

P.O. Box 389 • Kenai, Alaska 99611 - 0389 
(907) 283-3600 • FAX (907) 283-3308

March 10, 1994
Sent by telefax

Representative Bill Williams,
Chairman House Resources Committee 
State Capitol, Room #128 
Juneau, AK. 99801-1182

Dear Representative Williams,

On February 28, 1994, I was fortunate enough to have an opportunity to 
testify orally on HB 474 before the House Special Committee on Oil & 
Ga9. That testimony was transcribed and submitted to your committee on 
March 4. I have since taken the opportunity to clarify my remarks and add 
some additional comments.

I would appreciate it if copies of my revised testimony could be 
distributed to each of the Committee members. Thank you for your 
consideration.

Theo Matthews

Administrative Assistant



UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389a Kenai, Alaska 99611 - 0369 

(907) 283-3600 • FAX (907) 283-3306

heo Matthew# February 28,1994 Testimony On HB474 
To Tha House Oil & Gas Committee

Thank you Mr. Chairman. My name is Theo Matthews. I am speaking tonight 
as the Administrative Assistant of United Cook Inlet Drift Association 
(UCIDA), I am also a member of UFA and serve on the UFA Habitat and 
Executive Committees.

Both UCIDA and UFA oppose HB474. I was encouraged by the 
comments from AOGA tonight where it was stated that they 9imply did not 
feel that DNR should have to engage in endless speculation. I don't think 
anyone has argued against the fact that there should be some certainty in 
the scope of things that need to be considered - this is only fair to the 
courts and to DNR. One should not have to speculate out to the ends of the 
earth. However, that is not the driving force behind this legislation 
which, as written, would allow “directors” the discretion to deem most if 
not all public comments and concerns “speculative” in best interest and 
consistency findings at the initial disposal phase of any project.

The driving forc8 behind this legislation is found on page 2, lines 24-27. 
The issue here is phasing and be9t Interest findings, and what that does to 
the relevancy of public comment and to the public and state coffers. The 
attempt to limit what is relevant to a DNR decision to grant a property 
right to a leasee at the leasing stage is not acceptable. This legislation 
will not even permit DNR to consider the most nonspeculative of issues 
that can be seen down the road. The same thing is found in the section 
dealing with consistency findings, section 46 on page 5. Again, at its 
discretion, DNR may limit consistency review to a particular stage. The 
problem with this bill is DNR's ability to limit the scope of best interest 
findings and consistency reviews • this is bad public policy.

There was nothing speculative about the issues we raised in Cook Inlet 
with respect to Lease Sale 78. We made it very clear that a stationary 
production platform in certain waters in Cook Inlet would be totally 
incompatible with existing uses when considering physical and safety 
conflicts. We made this claim with respect to two areas of Cook Inlet



included in Lease Sale 78:
1) Tracts 20 and 21 which are located in front of the oil tanker 

docks in North Kenai. It Is pretty obvious you don't want a 
stationary platform there.

2) We also made this claim with respect to the near shore waters 
south of Kasilof.

There is nothing speculative about the conflict that would be created by 
locating platforms in either of these areas.

UCIDA requested that DNR include a mitigation measure in the Lease that 
was fa«r to the lessee and the public. The suggested mitigation measure 
would nave advised the lessee interested in purchasing leases in these 
particular marine waters > t  permanent production platforms would not 
be allowed. UCIDA alsc suggested that other kinds of access would have
been acceptable. These included directional drilling, tapping a well and
piping it to shore. We did not oppose the lease sale itself. There were
many other tracts in northern waters, along the west side of Cook Inlet
and onshore where no additional mitagation measures were proposed.

D N R ’s  r e e p o n e e  w e e  t h a t  w e  w e r e  a s k i n g  t h e m  t o  e n g a g e  In  

s p e c u l a t i o n  b y  c o n s i d e r i n g  t h e  c o n f l i c t #  t h a t  w o u l d  a r i s e  I f  a  

p e r m a n e n t  p r o d u c t i o n  p l a t f o r m  w e r e  t o  b e  p u t  I n  t h e e e  a r e a s .  W e  

f o u n d  t h i s  c o m m e n t  l e s s  t h a n  g e n u i n e  a f t e r  3 5  y e a r s  o f  o f f s h o r e  

p l a t f o r m s  b e i n g  t h e  o n l y  p r o d u c t i o n  m e t h o d  u s e d  i n  t h e  m a r i n e  
w a t e r s  o f  C o o k  I n l e t !

The public, in every possible forum, let DNR know that there were 
conflicts. Different elements of the public had different concerns. l*'or 
example:

- there were many land owners who stated they had not been 
notified and did not want drilling on their property. DNR stated the*, by 
law, a bond would have to be posted if an agreement could not be reached 
with a land owner but that drilling could, nevertheless, occur. DNR also 
stated that the bond would not cover a neighbor's damages.

- Cook Inlet Regional Citizen's Advisory Council opposed the entire 
sale, ail tracts in marine waters and onshore because no environmental 
monitoring program has been established in Cook Inlet.

- The Kenai Peninsula Borough Assembly opposed all tracts, land and 
marine, south of Kasilof.

- Commercial fishermen opposed only the marine portions of tracts 
that were located in front of the tanker docks and south of Kasilof. As you

2 of 2



can see, there were many oifferent elements nf the public that nad varied 
concerns. But commercial fishermen did not oppose this sale.

I would like to conclude, Mr. Chairman, by noting that the court In the 
Lease Sale 78 case wes not arbitrary and did not engage in far 
flung specu la tion . The court noted DNR’s own Finding where the 
fisheries were identified and it was stated that exploration and 
development of the sale area could adversely affect human use9 of the 
area and its resources if access to hunting, fishing, or trapoing were 
restricted by industry's operations occurring at the same time and place 
as harvest activities. Those^were DNR's own findings. Judge Cranston 
concluded that DNR's failure to address and resolve specific conflicts as 
to proposed us9 imperilled the consistency findings. That is exactly what 
we toid DNR throughout the public hearings. We exposed  our conviction 
that conflicts would definitely arise if platforms were placed in certain 
tracts. We need to resolve these issues at the lease stage a M  in the 
state's best interest.

Thank you Mr. Chairman.

Sm^erely,

Theo Matthews 
Administrative Assistant
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UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 • Kenai, Alaska 99611 - 0389 

(907) 283-3600 • FAX (907) 283-3306

March 4, 1994

Representative Bill Williams,
Chairman House Resources Committee 
State Capitol, Room #128 
•Juneau, AK. 99801-1182

Dear Representative Williams,

On February 28, 1994, I was fortunate enough to have an ipportunity to 
testify on HB 474 before the House Special Committee on Oil & Gas. That 
testimony has been transcribed and I respectfully submit the enclosed 
written copy.

I would appreciate it if copies of my testimony could be distributed to 
each of the Committee members as possible. Thank you for your 
consideration.

Sincerely,

Theo Matthews

Administrative Assistant
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UNITED COOK INLET DRIFT ASSOCIATION

P,0. Box 389 • Kenai, Alaska 99611 - 0389 
(907) 283-3600 • FAX (907) 283-3306

Thao Matthews February 28,1994 Testimony On HB474 
To The House Oil & Gas Committee

Thank you Mr Chairman. My name is Theo Matthews. I am peaking tonight 
as the Administrative Assistant of United Cook Inlet D'.ift Association 
(UCIDA). I am also a member of UFA and serve on the UFA Habitat and 
Executive Committees.

Both UCIDA and UFA oppose HB474. I was encouraged by the comments 
from AOGA tonight. I don’t think anyone has argued that it is not fair to 
the courts and to DNR, There should be some certainty in the scope of 
things that need to be considered. One should not have to speculate out to 
the ends of the earth. However, that is not the driving force behind this 
legislation.

The driving force behind this legislation is found on page 2, lines 24-27. 
The issue here is phasing, and what that does to the public and the state’s 
coffers. The attempt to limit what is relevant to a DNR decision at the 
leasing stage is just the lease process. This legislation will not even 
permit DNR to consider the most nonspeculative of issues down the road. 
The same thing is found in the consistency findings, section 46 on page 5. 
Again, at its discretion, DNR may limit consistency review to a particular 
stage. The problem with this bill is DNR’s ability to limit the consistency 
review and that is also why it is bad public policy.

There was nothing nonspeculative about our issues in Cook Inlet. We made 
it very clear that a stationary production platform in certain waters in 
Cook Inlet was totally incompatible with existing uses when considering 
physical and safety conflicts. We made this claim with two Cook Inlet 
areas included in Lease Sale 78:

1) The tracts in front of the oil tanker docks in North Kenai. It is 
pretty obvious you don’t want a stationary platform there.

2) We also made this claim with respect to the near shore waters 
south of Kasilof.

There is nothing speculative about the conflict that would be created by 
locating platforms in either of these areas.

1 of 2



DNR’s response to UCIDA's concerns was they didn’t even know for sure if 
a platform would be located in those areas. UCIDA requested DNR include 
a mitigation measure In the Lease that was fair to the lessee. The 
suggested mitigation measure would have advised the lessee interested in 
purchasing the lease that platforms would not be allowed in those 
particular marine tracts. UCIDA also suggested other kinds of access 
that would have been acceptable. These included directional drilling, 
tapping a well, and piping it to shore. We did not oppose the lease sale 
itself. There are many other tracts in the northern waters and along on 
the west side of Cook Inlet. x

The public, in every possible forum, let DNR know that there were 
conflicts. And different elements of the public had different conflicts. 
For example, there were many land owners who stated they had not been 
notified. They acknowledged that, by law, a bond would have to be posted 
if an agreement could not be reached on a drilling arrangement, but that 
the bond would not cover a neighbor's interests. Cook inlet Regional 
Citizen's Advisory Council opposed the entire sale, all tracts in marine 
waters, including the Northern District tracts, because there is no 
environmental monitoring program. The Kenai Peninsula Borough Assembly 
opposed all tracts, land and marine, south of Kasilof. Commercial 
fishermen opposed only those portions of the marine tracts that were 
located in front of the tanker docks and those south of Kasilof. As you can 
see, there were many different elements of the public that had varied 
concerns. But the commercial fishermen did not oppose this sale.

I would like to conclude, Mr. Chairman, by noting that the court in this 
case was not arbitrary. The court noted DNR’s finding where the fisheries 
were identified and it was stated that exploration and development of the 
sale area could adversely affect human uses of the area and its resources 
if access to hunting, fishing, or trapping were restricted by industry’s 
operations occurring at the same time and place as harvest activities. 
Those were DNR’s own findings. Judge Cranston concluded that DNR’s 
failure to address and resolve specific conflicts as to proposed use 
imperilled the consistency findings. That is exactly what we told DNR 
throughout the public hearings. We expressed our conviction that 
conflicts would definitely arise if platforms were placed in certain 
tracts. We need to resolve these issues at the lease stage and. in the 
state’s best interest. Thank you Mr. Chairman.

2 of 2
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February 15, 1994

The Honorable Mike Miller 
Chairman
Senate Resources Committee 
Capitol Building, Room 423 
Juneau, AK 99811

Dear Senator Miller:

As a result of several unfavorable court decisions, the Administration simply 
cannot guarantee the continued efficacy of the state's oil and gas leasing program. 
Each of the decisions has had the effect of expanding the scope of best interest 
findings and coastal zone consistency determinations well beyond the letter of the 
law, and, we beiieve, beyond the intent of the Legislature. The court has made 
dear that, in the absence of specific legislative intent to the contrary, it will set oil 
and gas leasing policy by imposing its own standards on the scope and content of 
best interest findings and coastal zone consistency determinations related to lease 
sales.

Following the most recent adverse decision, the Superior Court's injunction of 
Lease Sale 78, Governor Hickel asked that / coordinate the Administration's review 
of statutory amendments necessary to address this problem. Participants in that 
review included the Commissioners of Commerce and Economic Development, 
Environmental Conservation, Fish and Game, and Natural Resources, as well as the 
Director of the Division of Governmental Coordination, other representatives of the 
Governor's Office and me.

We have carefully reviewed the language of S.B. 308 and are convinced tha* it 
represents a realistic common-sense approach toward resolving the growing threat 
to the state's leasing program. We believe that its careful definition of the scope 
of best interest finding and CZM determinations, coupled with an explicit 
acceptance of phased determinations when the agency has the authority to further 
condition subsequent project approvals, will discourage litigation based upon 
speculation and better serve the public interest.

Your committee's bill will also further several other goals to which the 
Administration is committed. It will ensure a best interest finding and CZM



The Honorable Mike Miller 
February 15, 1994 
Page 2

consistency procedure that is factual, fair and timely. It will also reduce litigation 
risks substantially, and, therefore, reduce litigation costs. We believe that S.B. 
308 will accomplish these worthwhile goals while providing for meaningful and 
undiminished public review and participation in the teasing program.

On behalf of the Administration, / appreciate the willingness of you and your 
committee to promptly address this difficult issue. I pledge our full and undivided 
support in working to assure passage of S.B. 308.

Sincerely,
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k .

SENATE FINANCE COMMITTEE 
A p r i l  8 /  1 9 9 4  

8 : 3 0  A.M.

*SB 2 0 3  -  MUNICIPAL POLICE SERVICES 
SB 3 0 8  -  ADMIN ACTION RE LAND/RESOURCES/PROPERTY 

*SB 3 6 8  -  HUMAN SERVICES COMMUNITY MATCHING GRANTS

( B I L L S  PREVIOUSLY HEARD)

S I G N - I N

NAME: i c k t u j   S u b j / B i l l  N

C o . / D e p t / T i t l e :  ( V ^ - ,  (V i-C p ^y  1 p h o n e : - .V2_s~ f
/

A d d r e s s :  / j . z  F W  ^ . K . c r U u f c .  Afc. _  Z i p : ____g f t Z g H ___

Do y o u  w i s h  t o  t e s t i f y ?  "x^Y e s   No  R e s p o n d  t o  Q u e s t i o n s

NAME: S u b j / B i l l  N o : __________

C o . / D e p t / T i t l e : ___________________________________________  P h o n e : _______________

A d d r e s s : Z i p :



04 /08 /94  LEGISLATIVE TELECONFERENCE NETWORK LTN1405
Iii:  19:03 N CONFERENCE DISPLAY PAGE 05 - PARTICIPANTS BY SITE 
TCN 40625 1/C  DATE: 04 /08 /9 4  TIME: 08:30 to  11:00 STATUS: 6 ADJOURNED
SITE: LIO SOL VTS KEN/SOL

1 BETTY GLICK KEN PEN BORO T 01 SB 308
PO BOX 528 KENAI AK 99611 (907)283-7644

2 MR. THEO MATTHEWS UCIDA T 01 SB 308
BOX 389 KENAI AK. 99611 (907)283-3600

3 MR. LOREN FLAGG KPFA T 01 SB 308
34824 K-BEACH RD SOLDOTNA AK 99669 (907)262-2492

4 MARY PEARSALL 0 01 SB 308
144 N. BINKLEY SOLDOTNA AK 99669 (907)000-0000

MSG: 1410 NO FURTHER INFORMATION 
ENTER Pg# 10 PF2 NextC# ynnnn PF3 Ex it  

4 B |
PF7 Bwd PF8 Fwd PF12 Qu it  

=-=31 LINE 5 COL 12

21 TOO S 3N I1  TE=-= l9 t?■Lino z u d  qmj 8Jd  oMg ^jd J-IX3 CJd nnnna #3±X3N 2dd 01 #9d B31N3
NOIlVWdOJNI d3Hldfl3 ON OTVT -9SW

ZSZ8~S£Z(Z06) £0966 XV H3W0H 8SS X08 Od
80£ 8S TO 1 0803 A3NVN *SW I

D ll  83W0H S1A WOH O il :3 iIS  
03NdnoraV 9 ^SOIVIS OO^TT o i 0£=80 :3WI1 V6/80/V0 =3iva 3 /1  SZ90V N31 

31IS A8 SINVdlOIldVd - SO 39Vd AVIdSIO 33N3U33N03 N Z l ' L l ' S l  
S0VTN11 XH0M13N 33N3H3JN033131 3AI1V1SI931 V6/80/V0



0^ /08 /94 
15:16 :27 N 
TCN 40625 
SITE: LIO DLG VTS

1 MS. ALICE 
BOX 121

2 MRS. SUSAN 
BOX 849

3 MR. TERRY L.
BOX 1067

LEGISLATIVE TELECONFERENCE NETWORK LTN1405
CONFERENCE DISPLAY PAGE 05 - PARTICIPANTS BY SITE 
T/C DATE: 04 /08 /94 TIME: 08:30 to 11:00 STATUS: 6 ADJOURNED 

DILLINGHAM
RUBY

DILLINGHAM
FLENSBURG

DILLINGHAM
JOHNSON

DILLINGHAM

BRISTOL BAY CRSA T 01 SB 308 
AK 99576 (907)842-5218

BRISTOL BAY CRSA T 01 SB 308 
AK 99576 (907)842-2666

UOFA,MARINE ADV 0 01 SB 308 
AK 99576 (907)842-2102

MSG: 1410 NO FURTHER INFORMATION
ENTER Pg # 10 PF2 N e x t C# y n n n n  PF3 Ex i t

4B|

PF7 Bw d  PF8 Fw d  PF12 Q u i t

=-=31 LINE 5 COL 12



04/08 /94 
15:15 :32 
TCN 40625 
SITE: LIO

1 MS. 
PO

2 DR. 
PO

LEGISLATIVE TELECONFERENCE NETWORK LTN1405
N CONFERENCE DISPLAY PAGE 05 - PARTICIPANTS BY SITE

T/C DATE: 04/08/94 TIME: 08:30 t o  11:00 STATUS: 6 ADJOURNED
COR VTS CORDOVA

DORN HAWXHURST CDFU
BOX 939 CORDOVA AK 99574

R IK I OTT UFA
BOX 1430 CORDOVA AK 99574

T 01 SB 308 
<907)424-3447 
0 01 SB 308 
<907)424-3915

MSG: 1410 NO FURTHER INFORMATION
ENTER Pg # 10 PF2 N e x t C# y n n n n  PF3 Ex i t

4B|
PF7 Bu d  PF8 Fw d  PF12 Q u i t

=-=31 LINE 5 COL 12



04 /08 /9 /, 
15:08 :55 
TCN 40ft "'5 
SITE:

N
LEGISLATIVE TELECONFERENCE NETWORK LTN1405

CONFERENCE DISPLAY PAGE 05 - PARTICIPANTS BY SITE
T/C DATE: 04/08/94 TIME: 08:30 t o  11:00 STATUS: 6 ADJOURNED

ANC VTS ANCHORAGE
1 PETER VAN TUYN TRUSTEES FOR AK T 01 SB 308
72b“ CHRISTENSEN DR, NO 4 ANCHORAGE AK 99501 (907)276-4244

2 BRAD PENN MARATHON OIL T 01 SB 308
PO BOX 196168 ANCHORAGE AK 99501 (907)276-4244

3 JON ISAACS COAST DIST T 01 SB 308
309 G ST, NO 313 ANCHORAGE AK 99517 (907)274-9719

4 FRAN BENNIS AK MARINE CONS T 01 SB 308
BOTT01145 ANCHORAGE AK 99510 (907)277-5357

5 M IK t MACY 0 01 SB 308
J08~G"ST, NO 222 ANCHORAGE AK 99501 (907)272-5534

6 NANCY WAINWRIGHT U 01 SB 308
BACK RD ANCHORAGE AK 99515 (907)345-5995

7 WALT FURNACE THE ALLIANCE T 01 SB 308
4220 'B ST ANCHORAGE AK 99503 (907)563-2226

8 STEVEN PORTER ARCO T 01 SB 308
PO BOX 100360 ANCHORAGE AK 99510 (907)265-6269

MSG:
ENTER Pg# 10 PF2 NextC# ynnnn PF3 E x it  
4B|

PF7 Bw d  PF8 Fw d  PF12 Q u i t

=-=31 LINE 5 COL 12



04/08 /94 
15:07:49 
TCN 40625

LEGISLATIVE TELECONFERENCE NETWORK LTN1404
N CONFERENCE DISPLAY PAGE 04 - VOLUNTEER & OFF-NET SITES

T/C DATE: 04/08/94 TIME: 08:30 t o  11:00 STATUS: 6 ADJOURNED

LIO VTS NAME 
SIT YAK YAKUTAT 
ZZZ 0F1 OFFNET 1

ADDRESS
YAKUTAT
UNALAKLEET

CONTACT 
ZZZ MONA SWANSON 

C. DEGNAN

TELEPHONE 
907 784 3323 
907 624 3062

MSG: 1410 NO FURTHER INFORMATION
ENTER Pg # 05 PF2 N e x t C# y n n n n  PF3 Ex i t  PF4 M e n u  PF7 Bw d  PF8 Fw d

4B| NUM =-=31 LINE 24 COL 12



04/08/94 
15:19:54 
TCN 40625 
SITE: LIO

1 MS. 
PO

2 MR. 
PO

N
LEGISLATIVE TELECONFERENCE NETWORK 

CONFERENCE DISPLAY PAGE 05 - PARTICIPANTS BY SITE
LTN 1405

VAL VTS 
NANCY 

BOX 1353 
GREG 

BOX 467

T/C DATE: 04/08/94 TIME: 08:30 to 11:00
VALDEZ

LETHCOE
VALDEZ 

WILLIAMS 
VALDEZ

AWRTA
KCHU

AK 99686 
AK 99686

STATUS: 6 ADJOURNED
T 01 SB 308 

(907)835-4300 
0 02 SB 203 

(907)835-4665

MSG: 1410 NO FURTHER INFORMATION
ENTER Pg# 10 PF2 NextC# ynnnn PF3 Ex it

4B| PF7 Bwd PF8 Fwd PF12 Qu it
=-=31 LINE 5 COL 12



04/08/94 LEGISLATIVE TELECONFERENCE NETWORK LTN1410
15:09:38 N CONFERENCE DISPLAY PAGE 10 - FINAL STATS
TCN 40625 T/C DATE: 04/08/94 TIME: 08:30 to 11:00 STATUS: 6 ADJOURNED

LIO VTS NAME STATUS STARTED ENDED PARTICIPANTS
i^NC ANCHORAGE 3 STATS IN 08:30 10:00 21
yCOR CORDOVA 3 STATS IN 08:30 10:00 2
-DLG DILLINGHAM 3 STATS IN 08:30 10:00 3
ifoM HOMER LTC 3 STATS IN 08:50 09:58 1
JNU JUNEAU 3 STATS IN 08:30 11:00 46

-KOD KODIAK 3 STATS IN 08:30 09:25 1
/SJT
-SOL

YAK YAKUTAT 2 NO INTEREST 0
KEN/SOL 3 STATS IN 08:40 10:00 4

^VAL VALDEZ 3 STATS IN 08:35 10:45 2
ZZZ 0F1 OFFNET 1 1 OUTSTANDING 1

MSG: 1410 NO FURTHER INFORMATION
ENTER Pg# 01 PF2 NextC# ynnnn PF3 Ex it  PF4 Menu

4B| NUM
PF7 Bwd PF8 Fwd

=-=31 LINE 24 COL 12
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0 3 / 0 2 / 9 4  L E G  I  S I .  A T I V E  T E L E C O N F E R E N C E  N E T W O R K  S Y S T E M
0 8 : 0 9 : 4 3  P A R T I C I P A N T  L I S T  ( A L L  P A R T I C I P A N T S )

T C N :  4041  4 S C H E D U L E D  F O R  . 0 3 / 0 2 / 9 4  0 8  : 0 0  i ' O  0 9 : 0 0  
P U B L I C  H E A R I N G  S E N A T E  F I N A N C E

L T N 1 i 50
B Y : F B X  

F O R : F B X

L O C A T I O N : F A I R B A N K S  
S B  3 0 8 L I S A J A E G A R I C C T E S T I F Y



SEN ATE FIN AN CE COMMITTEE

Wednesday. M a r c h  2. 1994

SB 251 COHM'L FISH LOANS FOR CERTAIN OBLIGATIONS 
SB 308 ADMIN ACTION RE LAND/RESOURCES/PROPERTY 
SB 331 APPROP: BUDGET RESERVE FUND TO GEN.FUND

.  S I G N - I N

NAME: /  ^ ____________  S u b j / B i l l  No :  J  a  $

C o . / D e p t . / T i t l e : _ iQ / f -  P h o n e : ^ ^ ! ^  9 ^ V ^

A d d r e s s :    Z i p :  9  ^  /

Do y o u  w i s h  t o  t e s t i f y ?   _ Y e s   No  R e s p o n d  t o  Q u e s t i o n s

NAME: S u b j / B i l l  N o : _______________

C o . / D e p t . / T i t l e : ________________________________________________P h o n e : _______________

A d d r e s s :    Z i p : _____________________

Do y o u  w i s h  t o  t e s t i f y ?   Y e s   No  R e s p o n d  t o  Q u e s t i o n s

NAME:  S u b j / B i l l  N o : ___________

C o . / D e p t . / T i  t i e : ________________________________________________ P h o n e : _________

A d d r e s s : _______________________________________________________  Z i p : _________________

Do y o u  w i s h  t o  t e s t i f y ?   Y e s   No  R e s p o n d  t o  Q u e s t i o n s

NAME:_____________________________________________________ S u b j / B i l l  N o : ___________

C o . / D e p t . / T i t l e : _________________________________________________ P h o n e : _________

A d d r e s s : __________________________________________________ Z i p : _________________



Do y o u  w i s h  t o  t e s t i f y ?  Y e s  No R e s p o n d  t o  Q u e s t i o n s

NAME: \ / u w \ A / ^ .  I  S u b j / B i l l  No:

C o ./ D ep t ./ T it le : U  ^  V hone : X  ‘T V  (o ^
A d d r e s s : ________________________________________________________ Z i p : _____________________

Do y o u  w i s h  t o  t e s t i f y ?   Y e s   No  R e s p o n d  t o  Q u e s t i o n s

NAME:   S u b j / B i l l  N o : _______________

C o . / D e p t . / T i t l e : ________________________________________________P h o n e : _______________

A d d r e s s : ________________________________________________________ Z i p : _____________________

Do y o u  w i s h  t o  t e s t i f y ?   Y e s   No  R e s p o n d  t o  Q u e s t i o n s

NAME:  S u b j / B i l l  N o : ___________

C o . / D e p t . / T i t l e : ________________________________________________ P h o n e : _________

A d d r e s s : _______________________________________________________  Z i p : _________________

Do y o u  w i s h  t o  t e s t i f y ?   Y e s   No  R e s p o n d  t o  Q u e s t i o n s

NAME:   S u b j / B i l l  N o : ___________

C o . / D e p t . / T i  t i e : ________________________________________________ P h o n e : __________

A d d r e s s : _______________________________________________________  Z i p : _________________

Do y o u  w i s h  t o  t e s t i f y ?   Y e s   No  R e s p o n d  t o  Q u e s t i o n s

NAME:____________________________________________________  S u b j / B i l l _N o : ___________

C o . / D e p t . / T i t l e : _________________________________________________ P h o n e : ________ L

A d d r e s s : _______________________________________________________  Z i p : _________________

Do y o u  w i s h  t o  t e s t i f y ?   Y e s   No  R e s p o n d  t o  Q u e s t i o n s



SENATE COMMITTEE REPC^ T
rlRST COMMITTEE OF REFERRAL

DATE: 2/14/94 FUHTHER: Finance

Date of 5-Day Notice: .2 ■ ( O  ■ 7V DATE TURNED 
INTO OFFICE: _ ' 2 3 - s y(in accordance with Uniform Rule 23)

Resources Committee considered SB 308
"ArrAct modifying administrative procedures and decisions by state agencies that relate to uses 
and dispositions of state land, propertv/and resources, and to the interests within them, and that 
relate to land, property, and resources, and to the interests within them, that are subject to the 
coastal management program; and providing for an effective date.” 
and recommends:

[ J ]  replace with- S £  . ,)

[ ] attaches amendment(s)

[ ] adop ts___________________
[ ] further referral to th e______

d

Letter of Intent

[ ] same title 
[ / ]  new title 
[ ] technical 
title change 
(HB only)

[ ] do pass 
[ ] do not pass 
[ ] no recommendation 
[ ] individual recommendations

Department Date Zero

J
Ah  F  i  G. J
&rr\&fr>G(L 4J

FISCAL NOTE INFORMATION 
Racal Department Date Zero Racal

_ r_ k  (Lj l  ~Pn Pm  I
Chair: Signature and Recommendation

[ ] Governor's Bill with Previoua Racal Notes (enter information above)[ ] Appropriation No Fiscal Note



SB 308...IN MEMBERS' FILES

2 / 2 3 / 9 4

. Original Bill.

. DNR fiscal note = zero.

. Resources CS.

. Fish and Game fiscal note = zero.

. OMB fiscal note = zero.

. Resources Sign-out sheet = 3 DP; 1 NR; 1 DNP

. OMB letter.

. DEC fiscal note = zero.

Jim Eason letter to Walt Furnace of The Alliance

Attorney General's letter.

. Jim Eason information to Sen. Pearce.

. Am #1 by Sen. Donley, failed in Senate Resources.

. Am #2 by Sen. Donley, failed in Senate Resources.

. Packet of Miscellaneous testimony, correspondence and 

position papers.

. DNR: Overview Packet on Lease Sale 78.

2/27/94

NEW SINCE LAST MEETING IN MEMBERS 1 FILES. . .
. Correspondence from

-'"City of Pelican, 

the Alaska Wilderness Recreation and Tourism 
Association,

^the Kenai Peninsula Fisherman's Association, 
--United Cook Inlet Drift Association,

Bering Straits Coastal Resource Service Area, 

-^Department of Law (2/10/94 Attorney General to 
Trustees for Alaska, )

-Department of Natural Resources (2/24 Eason to 
SFC, )

--Division of _,egal Services (a sectional from Jack 
Chenoweth.)

DRUE: WE'LL BE ON STATEWIDE TELECONFERENCE ON SB 308 AND SB
322.



NOTE

TO: Deborah Looney
c/o Dept, of Law, Anchorage

FROM: Kathy Holmquist
Senate Finance Committee 
Juneau

DATE: March 24, 1994

RE: SB 308 - ADMIN. ACTION RE: LAND/RESOURCES

Enclosed per your telephone request of yesterday, are tapes for 
Senate Finance Committee hearings on SB 308. Minutes of the 
February 24 and February 28 meetings are in very rough draft, but 
I have sent them along for whatever value they might be as a guide 
to lo :ation of tapped testimony. Also enclosed are cover pages for 
minutes of March 2 and 22. Unfortunately, I cannot estimate when 
theses minutes might be drafted. The cover sheets are enclosed in 
the hope that they too might serve as a guide to the tapes.

Please give me a call at 465-2618 if our office can be of further 
assistance.




