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STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date: 
Title:

Sponsor:

1/26/94
Taxes involving Air Carriers

Municipal Fiscal Impact Note
(AS 24.08.035(e))

BILL NO. 
Version:

Municipalities
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Requested By

No.

Bill Version: C - S S f i  2 . 6 /  C C & A

(S) Publish Date:

All

Senator Sharp
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*
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Full-Time I
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Analysts:

SB 261 would exempt all air carrier from sales tax for activities involving carrying of passengers or freight. There 
are cur.ently 98 municipal governments which levy a sales tax. Of these. 6 are boroughs or unified municipalities, 
including Haines Borough, City & Borough of Juneau, Kenai Peninsula Borough, Ketchikan Gateway Borough, City & 
Borough of Sitka, and the City & Borough of Yakutat.

A phone survey of municipalities on 1/28/94 by the Office of the State Assessor found that very few 
municipalities levy a sales tax against air carriers for this activity. This is partially due to the fact that the federal 
government levies a tax against passenger service precluding any local taxation. At the present time, the Kenai 
Peninsula Borough is in court on this specific issue.

Continues on attached page._________________________________
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Analysis - continued

BILL NO. SB 261

In addition to Kenai, Sitka and Cordova currently levy a tax on passenger service, however, with little 

revenue generated. The cities of Haines, Ketchikan and Nenana levy a sales tax on freight. The taxes 

received are also minimal. Dillingham, Juneau, Kodiak, Palmer, Petersburg and Yakutat do not levy any type 

of sales tax against air carriers, although they do levy a general sales tax.
Based on the survey by the State Assessor's Office, it appears that passage of this legislation will 

have minimal fiscal impact on municipalities, partially because federal law appears to exempt passenger 

service already.
In summary, this bill would probably have little fiscal impact on local governments. At the state level, 

passage of this bill would certainly address the legal question of whether or not local governments can 
impose a sales tax on air carrier passenger service. At any rate, parts of this question may be answered by 

the courts shortly.
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Revision Date: 
Tide:

Sponsor
Requestor

No Municipal Sales Taxes on Air Carriers 

Sharp

Department Affected: 
BRU:

DOT& PF

Component: 
C o m p o n en t S e ria l N u m b er:

O P E R A T IN G F Y 9 5 F Y 9 6 F Y 9 7 F Y 9 8 F Y 9 9 FYOO
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
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Estimate o f current year (FY94) impact: $_

A N A LY SIS: (A ttach  a s e p a ra te  page if necessary )

This bill will not direcdy affect any state programs; however, it will result in transportation cost savings in that an 
additional potential tax would be clearly prohibited.
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Approved by Commissioner

Agency: Department of Transportauorvand Public Facilities

Pho. e: 266-1460

Date: February 3 ,1994

Phone: 465-3901

Date: February 8 ,1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE 
For further distribution Information call tha Governor’s Legislative Office

Page 1 of 1



No.

Bill
/

Version: b ~2-to
STATE OF ALASKA
1994 LEGISLATIVE SESSION 

Revision Date: ______________
Title:

FISCAL NOTE <S) P"bli’h
“An Act relating to municipal sales and use 
taxes involvino air carriers: . . .*

Dept. Allected: Community & Regional Affairs
’ B R U : ___________________________
Component:_____________

Sponsor Sena to r Sharp
Requestor: COMPONENT SERIAL NO.

Expenditures/Revenues:
OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 • FY00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUFPUES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL I

REVENUE FUND SOURCE:

FUNDING:  (Thousands ol Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME 0 0 o 0 o' 0
PART-TIME I
TEMPORARY

Estimate of current (FY94) Impact $ none

ANALYSIS: (Attach a separate page if necessary)

1X1 ^ 5  57? - 2 6 /  (TX/f) 
This

j? iC eft) Changes i ^ ----
nave no fiscal impact. This nave no fiscal impact
fiscal note is appropriate. fiscal note is appropriate

ante Comte 'Aide (uYLtiaj
J h M  X J S ____________
date Comte Aide (initial)

Prepared by: Director Phone: 465-4708
Division: Administrative Services-- Date: 1/31/94
Approved by Commissioner’
 Z??*Agency: Community & Regional Affairs

Deputy Commissioner Date: 1/31/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office

Page 1 of 1



3 - / - 2 - ? y

/ j </

LETTER OF INTENT: 5eHATE BILL 7 b ( : SENATE FINANCE

It is the intent of the Legislature to define the powers of municipalities to tax 
commercial aviation activities in a manner consistent with federal aviation law.

Municipalities may not levy taxes, directly or indirectly, on passengers and air 
freight carried by commercial air service companies holding Federal Aviation 
Administration certificates.

Municipalities may levy other taxes, currently permitted under federal law, such 
as landing taxes, fiiel flowage fees, property taxes, and taxes on the sale of goods 
and services which are incidental to air transportation such as food provided to 
airline passengers.

Federal taxes on passengers and air freight, paid by airport users, are returned to 
the States through the Airport and Airways Trust Fund for the construction of 
new airport facilities . This was one reason for federal limitation on the rights of 
states and municipalities to tax air transportation.
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CS FOR SENATE BILL NO. 261( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): SENATOR SHARP

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to municipal taxes and fees on the air transportation of 

individuals or goods by federally certificated air carriers; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 29.10.200 is amended by adding a new paragraph to read:

(53) AS 29.47.470 (air carriers).

* Sec. 2. AS 29.47 is amended by adding a new section to read:

Sec. 29.47.470. TAXES OR FEES ON TRANSPORTATION BY CERTAIN 

AIR CARRIERS PROHIBITED. Notwithstanding other provisions of law, a 

municipa.ity may not levy or collect a tax or fee on the air transportation of 

individuals or goods by a federally certificated air carrier other than a tax or fee 

authorized under 49 U.S.C. App 1513(b) or (e). This section applies to home rule and 

general law municipalities.

* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

- 1-

Vsv Tex: Underl ine' i  [DELETED TEXT BRACKETED}
CSSB 261( )
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©
US. Department of 
Tramportatton

«oo Severn* Si.S.w. 
W«th)09<0A. D C. 20590

. OCT -  3 1986
OCT 06 1986

Ms. 0 .  E l izabe th Cuadra 
Robertson, Monagle, Eastaugh 
Attorneys a t  Law 
Post O f f i ce  Box 1211 
Juneau, Alaska 99802-1211

Robertson. Mcmgto 6 E2slaugh, P.C. 
Jur*»i'. UiZr.Z

Re: Municipal Taxation of  
Air Commerce

Dear Ms. Cuadra:
I apprec ia te  the opportunity to  respond t o  your questions t o  the Department 
concerning the  legitimacy of municipal taxation on a i r l i n e  t i c k e t  s a le s .  You 
s ta te  tha t  your municipal c l ien ts  assess or  wish t o  assess sa les  taxes on the 
sale o f  t ransporta t ion by a i r .  I t  Is  my rpinion t h a t ,  t o  the extent these 
ordinances t a x  the sa le  o f  passenger transportat ion by a i r  -  whether 
In t r a s t a t e ,  In t e r s t a t e ,  overseas, o r  foreign transporta t ion -  they are 
preempted by Section 1113 of the Federal Aviation Act o f  1958, as amended (49 
U.S .C . Sect ion 1513 ) ,  Sales taxes on the In tras ta te  a i r  carr iage o f  property 
are perm iss ib le .
As the General Counsel explained 1n h is  December 18 , 1985 l e t t e r  to  Riggs Air 
Serv ice ,  these ordinances would la rge ly  f a l l  within the plain proh ib it ions o f  Section 1 1 1 3 (a ) :

"No State (or p o l i t i c a l  subdivision t h e r e o f . • • )  
shal l levy or c o l l e c t  a t a x ,  f e e ,  head charge, 
or  other charge, d i r e c t ly  o r  In d i r e c t ly ,  on 
persons traveling 1n a i r  eonmerca o r  on the  
carr iage o f  persons t rave l ing  1n a i r  coonerce 
or  on the sale o f  a i r  transportat ion o r  on the 
gross receipts derived the re f r om . . . "

By tax lna the a i r  fare at the point o f  sale t o  the consumer, the 
mun ic ipa l i t ie s  a r e ,  In e f f e c t ,  taxing "persons t rave l ing  1n a i r  conrnerce." 
Section 1113 (a )  c l e a r ly  preempts such a tax .
Congress Intended, by Including th i s  provision 1n the 1973 Airport  
Development Accelerat ion A*t, to  preclude not only head taxes but a lso t o  
prevent s ta te s  or  munic ipali ties from burdening In te r s ta te  commerce by 
assessing var ious other taxes on a i r  t ranspor ta t ion ,  v

U  See e s p e c ia l ly  119 Cong. Rec. F^rt 3, p . 3349, (statement o f  M r. Cannon, 
Introducing S . 3 8 ) ;  and 3350 (statement o f  Mr. Pearson. )
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Ms. 0 .  Elizabeth Cuadra (2)

As you note, Congress, In Section 1113 (b ) ,  excepted several types of taxes from 
the general p roh ib i t ion .  Including as most relevant here "sales and use taxes 
on the sale o f  goods or serv ices ."  However, given the language o f  Section 
1113 (a ) ,  th is exception hardly can be read as allowing a "sales tax" which 1s 
Imposed, d i re c t ly  or Ind i re c t ly ,  upon "persons trave l ing In a i r  connsrce o r  on 
the carriage o f  persons travel ing 1n a i r  commerce or on the sale o f  a i r  
t r an sp o r t a t i on . . . . "  Otherwise, the exception would wholly swallow the ru le .  2/ 
Rather , we believe Congress Intended In (b )  t o  permit States and municipal i t ies  
t o  maintain taxes on the sale o f  goods and services which are Incidental t o  a i r  
transpor ta t ion ,  such as the sa le  t o  t h e . a i r l in e  o f  aviation fuel o r  o f  food to  
be provided to  the a i r l i n e  passenger.
This view 1s 1n ful l  accord both with Congressional Intent and the  resu l ts  
obtained In court cases . The Inclusion o f  (b ) was Intended t o  a l low States and 
l o c a l i t i e s  to retain t rad i t iona l  sources o f  revenues, and they had h i s t o r i c a l ly  
Imposed sales and use taxes on goods and services supplied In connection with 
a i r l i n e  operations. This Interpretat ion 1s a lso  consistent with the results  
obtained 1n the two cases most relevant t o  the Issue, A ir Jamaica. L td .  v.
S ta te  Department of Revenue. 374 So. 2d 575 (F la .  App. 1 9 / 9 ) .  c e r t .  den.~^T92 
So. 2d 1371 (F la .  198' ' ) ,  which you c i t e ,  and Wardalr Canada vT rTS r ld a  
Department of Revenue. 106 S . C t .  2369 , (1986 ) ,  i.« Ed. 2d 10 i .4 - l£ (Surger ,
C . J . ,  concurring) (June 1 8 ,  1986 ) .  Air Jamaica found lawful a sa le s  tax  on 
packaged meals purchased by a i r l in e s  and served t o  t h e i r  passengers, while 
Wardalr upheld a State sa les tax on Je t  f u e l .  Both are taxes imposed on 
a i r l i n e s  fo r  goods or  services Incidental t o  t h e i r  provision o f  a i r  
t ranspor ta t ion .
Accordingly, in response t o  the s p e c i f i c  s i tua t ions  you raised in your l e t t e r  
o f  February 20th, local id le s  taxes would not be permissible with regard t o  
( a )  sightseeing tourr by he l i c op te r  o r  l igh t  plane, (b )  a i r  tax i  o r  char ter  
f i s h in g  t r i p s ;  ( c )  nonscheduled a i r  tax i operators ;  (d )  scheduled In te rs ta te  
commuter a i r l in e  t r i p s ,  regardless o f  the passenger's ult imate des t ina t ion ;  and 
( e )  a i r l in e  t i cke ts  so ld ,  regardless o f  the passenger's rout ing . This 1s 
because the preemotion extends t o  a l l  ca rr ie rs  regulated by the FAA (Including 
he l i c op te r s ,  e t c . )  as well as t o  a l l  passenger transportation involving a i r  
commerce.

2 /  Set also State v. Cochise A i r l i n e s . 626 P .2d. 596, 601 (A r iz .  App. ,  1981 ) ,  
observing that the ’ sates taxes referred t o  In C§1113(b)1 on the sa le s  o f  goods 
and services cannot l o g i c a l ly  Include sales o f  a i r  transportat ion o r  sa les  
d i r e c t l y  connected with the carr iage o f  persons In a i r  coemerce. I f  C§11133 
were Interpreted otherwise. I t  would be s e l f - c on trad ic to ry ."
3 /  See Hearings on H.R. 2337 e£ a l .  *.3fore the Subconmlttee on Transportation  
and Aeronautics o f  the House Committee on Intersta te and Foreign Corrmerce, 92d 
Cong. 2d Stss .  at 91 ( 1 972 ) .  Compare H.R. 2337, 92d Cong. 1st Sess* (1971) and 
S .  3611, 92d Cong. 2d Sess . ( 1 972 ) ,  which, without any except ions , prohib ited  
S ta te  o r  local taxes,  fe e s ,  e t c .  on the carr iage o f  persons in a i r  
t r anspor ta t ion ,  with Pub. I .  93 -44 ,  93d Cong. 1st Sess. §7 (1973) as u l t imate ly  
enacted .



' SENT BY:ROSEA 2-16-94 : 8:14 : ROBERTSON. MONAGLE - 1907 4635480:- 8/10

Ms. 0 .  E lizabeth Cuadra (3)

With regard t o  the transportation o f  property by a i r ,  however, I bel ieve  
Section 1113 preempts state or loca l sales taxes on In te rs ta te  a i r  
transportat ion only .  The operative s ta tu tory provision precludes a * tax . . . on  
the sa le  o f  a i r  transportat ion* . This excludes taxes on the sale o f  In trasta te  
a i r  transport o f  property , c f .  49 U .S .C .  § 1301 (10 ) .  Accordingly, t o  the 
extent the municipal ordinances assess sa les taxes on the In tras ta te  
t ransportat ion by a i r  o f  property, they are not preempted by Section 1113. */

I
deputy General Counsel

4 /  Accord, S ta te  v. Cochise A i r l in e s , supra a t  601.
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F e b r u a r y  1 6 , 1994

M r. R o b e r t  J .  H a l l f o r d  
V ic e  P r e s id e n t  
P o s t a l  o p e r a t i o n s  a n d  

E x t e r n a l  A f f a i r s  
N o r t h e r n  A i r  C a rg o  
3 9 0 0  W e s t I n t e r n a t i o n a l  A i r p o r t  Road 
A n c h o ra g e ,  A la s k a  995 02

Re* C l t v  o f  S t .  M a r v 'a  S a la s .  T a x

D e a r  M r .  H a I l f o r d :

We h a v e  b e e n  a s k e d  w h e th e r  t h e  C i t y  o f  S t .  M a r y 's  i c  
f r e e  t o  t a x  t h e  s a l e  o f  a i r  t r a n s p o r t a t i o n  s e r v i c e s  b y  N o r t h e r n  
A i r  C a rg o .

B y  c i t y  o r d in a n c e ,  t h e  C i t y  o f  S t .  M a r y 's  p u r p o r t s  t o  
le v y  a  s a le s  t a x  " u p o n  a l l  s a le s ,  r e n t s  a n d  s e r v ic e s  p r o v id e d  i n  
t h e  o i t y . "  c o d e  o f  O rd in a n c e s  f o r  t h e  C i t y  o f  S t .  M a r y 's ,  t i t l e  
I V ,  o h .  4 5 ,  s e o .  i a . Am ong o t h e r  t h in g s ,  t h e  o r d in a n c e  p la c e s  
w [ t ] h e  b u r d e n  o f  [ p a y in g ]  t h e  . . , t a x  . . , u p o n  t h e  b u y e r , ”  
a n d  p r o v id e s  t h a t  " [ t ] h e  t a x  i s  t o  b s  c o l l s c t e d  b y  t h s  s e l l e r . "  
o r d . ,  s e o ,  I B .

B y  l e t t e r  d a te d  D e ce m b e r 2 3 ,  1 9 9 3 , a t t o r n e y s  
r e p r e s e n t i n g  t h e  C i t y  o f  S t .  M a r y 's  s e n t  t h e  f o l l o w  dem and t o  
N o r t h e r n  A i r  C a rg o :

T h e  c i t y  o f  8 t .  M a r y 's  dem ands a  f u l l  a c c o u n t  
o f  t h s  r e s e r v s s  s u b j e c t  t o  t h e  [ c i t y ' s  s a le s ]  
t a x  [o n  y o u r  o p e r a t i o n ]  a n d  p a y m e n t b y  
J a n u a r y  1 4 ,  1 9 9 4 . r a i l i n g  su o h  s te p s  a n d  
i n d i c a t i o n  t h a t  a p p r o p r i a t e  p a y m e n t s h a l l  b s  
f o r t h c o m in g ,  v s  s h a l l  t a k e  s u c h  f u r t h e r  
a c t i o n  a s  t h s  c i t y  C o u n o i l  may d i r e c t  t o  
e n f o r c e  c o l l e c t i o n  o f  t h s  t a x .
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T he  c i t y 1*  a t t o r n e y *  H ava  b e e n  in fo r m a d ,  b y  J im  R e e ve s  o f  t h i s  
o f f i c e ,  t h a t  t h a  t a x  i a  i n v a l i d ,  p a r t l y  b e c a u s e  f e d e r a l  la w  
p r o h i b i t *  a n y  a t a t a  o r  l o c a l  la w  " r e l a t i n g  t o  [ N o r t h e r n  A i r  
C a rg o * a ]  r a t e * ,  r o u t e * ,  o r  s e r v i c e s . "  X c o n c u r  i n  M r . R e e v e s ' 
a n a ly a ia .

S e c t io n  1305 o f  t h a  A i r l i n e  D e r e g u la t io n  A c t  o f  1 9 7 8 , 
49 U .S .C .A .  S 1301  a t  * a q . ,  p r o v id e * ,  p a r t l y ;

[ N ]o  8 t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f  
, . . * h a l l  e n a c t  o r  e n f o r c e  a n y  la w ,  r u l e  
r e g u l a t i o n ,  a ta n d a r d  o r  o t h e r  p r o v i s i o n  
h a v in g  t h e  f o r c e  a n d  e f f e c t  o f  la w  r e l a t i n g  
t o  r a t a s .  r o u t e s ,  o r  s e r v ic e s  o f  a n y  a i r  
c a r r i i L .  h a v in g  a u t h o r i t y  u n d a r  a u b c h a p te r  IV  
o f  t h i s  c h a p t e r  t o  p r o v id a  a i r  
t r a n s p o r t a t i o n  *

49 A p p . U .S .C .A .  $ 1 3 0 5 ( a ) ( 1 )  (e m p h a s is  a d d e d ) .  T he  C i t y  o f  S t .  
M a r y 's  i s  a  p o l i t i c a l  s u b d i v i s i o n  o f  t h e  S t a t e  o f  A la s k a ,  a n d  
N o r t h e r n  A i r  C a rg o  i s  a n  " a i r  c a r r i e r * '  a u t h o r i z e d  u n d a r  
s u b c h a p te r  I V  t o  p r o v id e  a i r  t r a n s p o r t a t i o n .  T h e  k e y  q u e s t io n  
i s ,  t h e r e f o r e ,  w h e th e r  t h e  o i t y ' s  t a x  o r d in a n c e  i a  a " la w  
r e l a t i n g  t o  [ N o r ■ h e r n  A i r  C a r g o 's )  r a t a * ,  r o u t e s ,  o r  s e r v i c e * . *  
w i t h i n  t h e  m e a n ii.g  o f  t h e  f a d a r a l  p r e e m p t io n  p r o v i s i o n .  I d .

C o n g re s s  in t e n d e d  § 130 5  t o  o p e r a te  b r o a d ly .  M o r a le s
y *  X r a n a . t f o r l d .  M r  l i n t s  ,   u . s .  ________112  s . c t .  2 0 3 1 , 2 0 4 0 ,
119 L . E d . 2 d  157 ( 1 9 9 2 ) .  t Ku s , s t a t e  a nd  l o o a l  la w s  a f f e c t i n g  
a i r l i n e  r a t e s ,  r o u t e s ,  a n d  s e r v io e s  w i l l  b a  t o l e r a t e d  o n l y  w hen  
i t  a p p e a r s  t h a t  t h a i r  i n f l u e n c e  i n  t h e s e  c a t e g o r i e s  i s  s o  
" t e n u o u s ,  r e m o te ,  o r  p e r i p h e r a l "  t h a t  f e d e r a l  p r e e m p t io n  i a  n o t
i n d i c a t e d .  I d . ,  ______ U .S .  a t  _____ , 112 S . C t .  a t  2 0 4 0 , 119
L . E d .a d  a t  _____ ; i n ,  l i £ >  r B a y n e  v .  A d v a n tu r e  T o u rs  U S A ^ ln c . ,
1994 WL 9 5 3 1 ~ 1 fR .D .T e x .)

I n  t h i s  c a s e ,  i t  i s  q u i t e  o b v io u e  t h a t  t h e  c i t y ' s  s a le s  
t a x  w i l l  d i r e c t l y  e n d  s i g n i f i c a n t l y  a f f e c t  N o r t h e r n  A i r  C a r g o 's  
r a t e s  e n d  s e r v i c e s .  F i r s t ,  i t s  c u s to m e rs  w i l l  be  r e q u i r e d  t o  p a y  
an  in c r e a s e d  r a t e  f o r  a i r  t r a n s p o r t a t i o n .  S e c o n d , t h e  c a r r i e r  
w i l l  b e  r e q u i r e d  t o  c o l l e c t ,  a c c o u n t  f o r ,  and  r e m i t  t h e  a m o u n t 
c o l l e c t e d  f o r  t a x e s  t o  t h e  o i t y .  T he  r e l a t i o n s h i p  b e tw e e n  t h e  
t a x  a n d  t h e  c a r r i e r s '  r a t e s  a n d  s e r v ic e s  i a ,  t h e r e f o r e ,  a n y t h in g  
b u t  " t e n u o u s ,  r e m o te  o r  p e r i p h e r a l . "  Q u i t e  t h e  o p p o s i t e ,  t h e  t a x  
i s  d i r e o t l y  c o n n e c te d  t o  r a t e s  a n d  s e r v i c e ,  a n d  i t s  e f f e c t  u p o n  
t h o s e  r a t e s  a n d  s e r v ic e s  w i l l  n e c e s s a r i l y  be  s u b s t a n t i a l .  T h e  
c i t y ' s  s a le s  t a x  o r d in a n c e  m u s t ,  t h e r e f o r e , be  v ie w e d  a s  a " la w  
r e l a t i n g  t o  [ N o r t h e r n  A i r  C a r g o 's ]  r a te a  . . . a n d  s e r v i c e s . "  49 
A p p . U .S .C .A .  $ 1 3 0 5 ( a ) ( 1 ) .

____________________________Bogle & Gates



M r. R o b e r t  J .  H a l l f o r d  
February 16, 1994 
Page 3

T h e ’ f e d e r a l  s u p re m a c y  c la u s e ,  U.S. Const, art VI, ol.
2 , i n v a l i d a t e s  a n y  a x e r c ie e  o f  a t a t e  p o w e r  t h a t  u n d u ly  f r u s t r a t e s  
o r  o b a t r u c t a  t h e  o b j e c t i v e s  o f  a l e g i t i m a t e  n a t i o n a l  p o l i c y .  San 
D ie g o  U n i f i e d  P o r t , . D i s t r i c t  v .  G la n t u r c o , 61 F .2 d  1306  ( 9 t h  C i r .  
1 9 8 1 ) .  E v e n  w h e re  f e d e r a l  p r e e m p t io n  i a  n o t  e x p l i c i t ,  s t a t e  
a u t h o r i t y  m ay s t i l l  be  d i s p la c e d ,  w h e re  C o n g r e s s 1 i n t e n t  t o  
d i s p la c e  i a  i m p l i c i t  i n  t h e  s t r u c t u r e  a n d  p u r p o s e  o f  t h e  s t a t u t e  
t h a t  i t  h a a  e n a c te d .  I f l .  H e ra ,  t h e r e  i a  n o  n e e d  t o  s p e c u la t e :  
t h e  i n t e n t  o f  C o n g re s s  i s  e x p l i c i t ,  e n d  p r e e m p t io n  i s  c l e a r l y  
i n d i c a t e d .

? o r  t h e s e  r e a s o n s ,  I  b e l i e v e  t h e  f e d e r a l  p r e e m p t io n  
s t a t u t e ,  49  A p p . U . 5 . C . A .  S 1 3 0 5 ( a ) ( 1 ) ,  r e n d e r s  t h e  c i t y ' s  s a le s  
t a x  o r d in a n c e  i n v a l i d  a n d  u n e n fo r c e a b le  w i t h  r e g a r d  t o  
t r a n s p o r t a t i o n  s e r v ic e e  s o l d  a nd  p r o v id e d  b y  n o r t h e r n  A i r  C a rg o  
a n d  o t h e r  a i r  c a r r i e r s  s i m i l a r l y  s i t u a t e d .  H a v in g  re a c h e d  t h i s  
c o n c lu s io n ,  I  d o  n o t  a d d r e s s  a n y  o t h e r  l e g a l  a rg u m e n t  t h a t  m ig h t  
be  r a i s e d  r e g a r d in g  t h a  v a l i d i t y  o f  t h e  c i t y ' s  s a le s  t a x  
o r d in a n c e .

V e r y  t r u l y  y o u r s ,

XMKE 6 GATZS ✓

Edm ond w . B u rk e

Bogle&Gates



ALASKA AIR CARRIERS ASSOCIATION
1117 £. 35th Avenue, Suite 102
Anchorage, Alaska 99508
(907) 277-0071 ^ax (907) 277-0072

February 14, 1994

Senator Bert Sharp
Chairman, Transportation Committee
Juneau, Alaska

Dear Senator Sharp:

The Alaska Air Carriers Association supports your sponsorship of SB 262 regarding 
sales taxes on air transportation. The preemption provision of the Federal Aviation Act 
of 1958 (as amended), prohibits States or political subdivisions to impose taxes or 
fees on air transportation.

Your bill will have little if any effect on the ability of cities and municipalities to enact 
revenue generating methods not already proscribed by federal law. The bill will, 
however, clarify the matter. There will no longer be the costly and persistent need to 
defend in court the language and Intention of the regulation.

If you have any additional questions or would like further information, please call. We 
look forward to working with you on this and other matters throughout the year's 
legislative session.

Sincerely, /

# TRichafa Harding 
President, AACA
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D A i o r  oo,DOUGLAS TO INTENSIFY MARKETING OF TWIN PROPFAN 
Douglas Aircraft early next year wili "intensify" Its marketing efforts with airlines 

for a propfan derivative of its MD-80 series, despit,' a Boeing decision this week to delay indefinitely its 
7J7 propfan project (DAILY, Dec. 16). Boeing said it is consolidating it.' product development activities, 
including studies of the 7J7, into a new Advanced Programs Organization.

A Douglas spokesman said that the company is 'Ynoving aheod" with its propfan flight tests on 
testbed aircraft and has completed 110 flight tests. "We will be out heavily after the start of the new 
year talking to airlines. We are trying to get enough interest to launch. We have encountered a lot of 
interest." Douglas wil! be trying to determine the size of aircraft to offer, which is one reason why 
Boeing backed off a 1993 introduction of the 7J7. Boeing said airlines wanted the 7J7 in sizes of 130 to 
ISO seats. "The 7J7 was visualized initially as ISO seats," a Boeing spokesman said. Douglas could offer 
the 130-seat MD-91, the MD-87 equivalent, or the larger MD-97, which is based on an aircraft the size o' 
the MD-80.

The Boeing decision could put the proposed 7J7 into a mid-1990s 'imefrome, which is when Airbus 
Industrie hod predicted propfan technology would become feasible for use on transport aircraft. Airbus 
said it believes its A320 "in any event" will be a competitive aircraft to either U.S. offering. "We do not 
think technologically it will be superseded for the foreseeable future."

Alan Mulally, former director of engineering for the 7J7, was named general manager of the new 
Advanced Programs Organization, which Boeing said will have responsibility for development of its 
advanced technology and design and new airplane programs. Reporting to Mulally will be Ardell 
Anderson, director of new product development; Robert Mathis, director of finance; Murray Booth, 
director of 7J7 engineering, and Roy Phillips, manager of the 7J7 joint venture monagement.

Concerning Japanese participation on the 7J7 program, Michio Daibo of Japan Aircraft 
Development Corp. will coordinate with Mulally, and similar relationships will exist between Akira Ikeda 
and Murray Booth and Norio Yamanouchi gnd Roy Phillips. Boeing said that because of tire major air 
traffic growth expected by the year 2000, the new organization structure "will ensure a synergistic 
approach to development and implementation of techniccl odvances in all new and derivative products, 
including the high-speed commercial transport under study."

It said the reorganization resulted from a decision earlier this year to delay program timing of the 
7J7 until a "more defined requirement of airplane and engine size can be obtained from key customers."

NEW MEXICAN CARRIER ORDERS AIRBUS A300-600
Latur, a new Mexican charter carrier venture started by the Mexican pilots association through its 

pension fund and Promotora Mexicana de Hoteles, has ordered an A300-600, making it the first Mexican 
customer for .an Airbus product. Engine selection is yet to be made for the aircraft, which is to be 
delivered in July 1989 and used on routes between the U.S. East Coast and Mexican resorts.

FAA EXTENDS DEADLINE FOR SPECIAL FLIGHT AUTHORIZATIONS
FAA has extended until Dec. 31, 1989, a special authorization for non-revenue flights of Stage I 

aircraft if permission is submitted five days before the flight, but the agency says it does not intend to 
extend the authorization beyond that date (DAILY, Dec. 16). Current rule authorizing such flights 
expires Dec. 31, 1987. FAA began allowing the flights following the Jan. 1, 1985 deadline, which 
prohibits the operation of aircraft that do not comply with Stage 2 or 3 noise levels. Agency said that 
extension of the rule is not necessary beyond Dec. 31, 1989, because 'hnost non-complying Stage I 
aircraft will either have been modified to meet Stage 2 noise standards or be out

£ f l <.ORIDA COURT STRIKES DOWN SERVICE TAX ON AIR FREIGHT 
• Circuit Court for Leon County, Fla., has struck down Florida's tax on serv 

freight, the Air Transport Association said. Judge Charles Mirer, who wrote the opinion for the court, 
sgid Section I I 13 of the Federal Aviation Act which prohibits states from taxing air transportation also 
applies tocorgo. Since the tox went intoTffecFJuTy I Florida has assessed"a'S% tax on Intrastate air 
mekjht and a 2.5% tax an intrastate shipments. The ruling was in response to a suit filed Aug. 18 ogairtst 
“he state b>r ATA and DHL Airways. The Florida Department of Revenue hod tried to get the suit 
(ismlssed on'grounds the federal act prohibits states from establishing heocf taxes but did not apply to 
axes on property moved by air. |



1008 11-92 Federal Aviation A c of 1958 1965
[U 1572] STATE TAXATION OF AIR

CC

S e c .a lU j[4 9  App. 0 . 5. CodqaS 13]/ ( a )  No State (or politicol subdivision thereof, 
ir.duaingtmri'Commooweslth of FUe?nrxico, the Virgin Inlands, Guam, the District of 
Columbia, the ce-riwries or possessions of the United States or political ag en d a  of two or 
more S u r e )  shall ievy or ccilect a  taut, fee; head charge, or other charge, directly or 
indirectly, on persons traveling in air commerce or on the carriage of persons traveling in air 
commerce or on the sale o: air transportation or on the gross receipts derived thcrci'rorr.; 
except as provided in subsection (e) except tha t any State (or political subdivision thereof, 
including the Corranonwealth of Puerto Rico, the Virgin Islands, Guam, the District of 
Columbia, the territories or possessions of the United States or political agencies of two or 
more States) which levied a tax, fee, h a d  charge, or other charge, directly or indirectly, on 
persons tn t^ J in "  in air comm ere: or on the carriage of persons traveling in air commerce or 
on the sale of • transportation or cm the gross receipts derived therefrom prior to May 21, 
1970, sball.be exempt from the provisions of this subsection until December 31,1973.

(b) Except is  provided in subsection (d) of this section, nothing in this section shall 
prohibit, a  State (cr political subdivision thereof, including the Cexmonweaich of Puerto Rico, 
the Virgin Islands, Guam, the D istrict of Columbia, the territories or possessions of the 
United S u its  or political agesceu of two or mors States) from the levy or collection of a x e  
other than those enumerated is subsection (a) of this iection, including property taxes, net 
income taxes, franchise taxes, and sale or use taxes on the sale of goods or services; and 
nothing in this section shall prohibit a State (or political subdivision thereof, including the 
Commonwealth of Puerto Rico, the Virgin Islands, Guam, the District of Columbia, the 
territo ria  or possessions of die United States or political ag en d a  of two or more States) 
owning or operating an airport from- levying or collecting reasonable rental charges, landing 
fees, or other service charge from aircraft operators for the use of airport facilities.

(c) In the cose of any airport operating authority which—

(1) has an outsunding obligation to repay a loan or loans of amounts borrowed and

(2) is collecting without a ir carrier assistance, a h a d  tax on passengers in air transporta- 
’ion for the use of its facilities; and

(3) has no authority to collect any other type of tax to repay such loan or loans, the 
provisions of subsection (a) shall not apply to such authority until December 31,1973.

(dX l) The following acts unreasonably burden and discriminate against interstate 
commerce and a State, subdivision of a  Slate, or authority acting for a S tate or subdivision of 
a State may not do any of them:

(A) assess air carrier transportation property a t a value that has a higher ratio 
to the tnie market value of the air carrier transportation property than the ratio 
that , the assessed value of other commercial and industrial property of the same 
type in the same assessment jurisdiction has to the true market value of the other 
commerdai and industrial property;

(B) levy or collect a 'tax on an assessment chat may not be made under 
subparagraph (A) of this paragraph; or

(Q  Ievy or collect an jad valorem property tax on air carrier transportation 
property a t a  u x  rate tha t exceeds die .tax rate applicable to commerdai and 
industrial property in the same assessment jurisdiction.

(2) In this subsection—

(A) “assessment" means valuation for a  property tax levied by a taxing district:

(B) “assessment jurisdiction” m a n s  a geographical area in a state used in 
determining the assessed value of property for ad valorem taxation;

(C) "air carrier transportation property" m a n s  property, as defined by the 
G vil Aeronautics Board, owned or used by an air carrier providing air transporta­
tion;

(D) "commerdai and industrial property" m a n s  property, ocher than trans­
portation property and 'and used primarily for agricultural purpose or tirub-r

expended for airport improvements;

Aviation Law Reports § 1113(d) H1572

FEDERAL AVIATION ACT OF 1958
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Director,Mr. Robert Petersen
Dperations

Gulf Air faxi, Inc.Box 36?
Yakutat, Alaska 99639

Dear Mr. Peterson:

FEB., 5 1993

Re: Aviation Sales ta xL

Thank you for your inquiry regarding the recent enactmen; by the City and 
Borough of Yakutat of sales tax ordinance No. 92*04, impot ing a consumer sales 
tax at thejrate of three percent of the gross sales price on b isineuses within the 
boundaries of the City and Borough. You asked whether ttye Yakutat tax may 
permissibly be levied on air charter service sales.

It is our opinion that the sale of intrastate, interstate or foreign passenger 
transportation by air, or interstate or fo re ign  transportation by air of property are 
exempt from the Yakutat tax pursuant to section 6,40.030 G of the ordinance, due 
to the prohibition of State taxation of air commerce contained in the Federal 
Aviation Act. Section 1113(a) of the Federal Aviation Act, Title 49 U.S. Code 
Appendix! section 1513(a), states:

i
No (State (or political subdivision thereof...) shall levf or collect 
a tax, fee, head charge, or other charge, directly or indirectly, on 
persons traveling in air commerce or on the carriage-of persons 
traveling in air commerce or on the sale of air transportation or 
on the gross receipts derived 'therefrom...

A State tax, however, may be levied on the intrastate transportation by air of 
property. !

i
I am enclc sing opinion letters which Our Office of General Counsel has previously 
issued regarding consumer sales taxes ordinances enacted py the cities of Craig 
and Skagway, and by the cities and boroughs of Juneau ana Sitka. Each of these 
municipalities (with the exception of Skagway) had imposed consumer sales taxes 
of either three or four percent on the sale of transportation Iby air, which we found 
to be largely proempted by the Federal statute, ana therefOjre invalid. 
(Municipalities are, however, not preempted from assessing and collecting sales 
taxes on the intractate transportation by a ir  of pvoporty). Tha letters dated 
October 3; 1986 from our Deputy General Counsel to counsel for Craig and 
Skagway and our letter dated December 18.1985 from our former General 
Counsel to Riggs Air Service in Sitka fully explain our reas ming.
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These lopijuona remain valid today, the only change to the j|ruhibition of Stale 
taxation of air commerce has been the 1990 passage of legislation allowing the 
passeriger facility charge (PFC) program. (Section 1113(a) of the Federal Aviation 
Act, Title [49 U.S. Code Appendix, section 1513(3)). Passenger facility charges, in 
amounts of $1, $2, or $3 per passenger, when imposed by alpublic agency 
controlling an airport to finance eligible airport-related projects are permissible 
upon approval by the Secretary of the Department of Transportation. Obviously, 
the Yakutat ordinance is not a PFC. Rather, it appears to ae an impermissible tax 
on personal traveling in air commerce and on the sale of air transportation.

Please coiltact me should you have any further questions. 1

j Sincerely.
I

Cr*4tr.>i o .y u e d  ;
By !

Roberta Gabol
Assistant General Counsel for 
Environmental, Civji Rights

and General Law
and

Enclosure's (2)

NKessler: 
Head Tax,

v -10:69154:1-25-93 
Yakutat: File: FAAct, Head Tax



Alaska £>tatt legislature
SENATOR

BERT SHARP DENALI SANK BUILDING 
119 N. CUSHMAN, SUITE 201 
FAIRBANKS. ALASKA 99791 

(907) 452-7085/788(5

DISTRICT P

MEMBER 
FINANCE COMMITTEE 

LEGISLATIVE BUDGET 8 AUDIT COMMITTEE 
HEALTH 8 SOCIAL SERVICES

TRANSPOR TATION COMMITTEE

STATE CAPITOL, ROOM 51 ■! 
Ji INEAU, ALASKA99301• I I 82 

(907)455-3004/4921

SESSION ADDRESS

Jenn ie

SPONSOR STATEMENT

SB 261 - "An Act relating  to  m unicipal sales and use taxes involving 
air carriers; and providing for an  effective date."

SB 261 reinforces the Federal Preemption Provision of the Federal Aviation 
Act of 1958 which reserves to the federal government the power to regulate 
and tax air car ders engaged in air transportation or air commerce. The law 
explicitly states that no state or political subdivision may enact laws that 
affect the rates, routes or services of an air carrier engaged in air 
transportation. Despite the provision, several communities in Alaska have 
proposed sales -and use taxes of this sort. Allowing such provincial taxing 
authority could soon strangle even the most effective transportation 
networks. Substantial case law demonstrates that this practice violates the 
Act, but communities, believing they have found yet another loophole in the 
law, periodical^' test the waters with a new tax. This has resulted in 
confrontation and costly litigation between the aviation community and the 
municipalities. SB 261 eliminates the illusions on which past efforts have 
been based and restates federal intent in the preemption provision.

REPRESENTING 
GOLDEN HEART 

OF ALASKA
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March 2, 1994

TO: Bill Miles, Aide to Senator Pearce
Senate Finance Committee

FROM: Chrystal Smith

RE: AML Opposition to SB 261

As we discussed late last week, the Alaska Municipal League opposes SB 261 (and its current 
version, CS SB 261 (CRA)), which was recently referred to the Senate Finance Committee.

I have enclosed AML’s position paper on the bill for your reference. I can provide additional 
information, including the opinions of Judge Link and the Office of General Counsel, federal 
Department of Transportation, if you like. Please call me at 586-1325 if I can be of assistance.

You should know that the companion bill in +he House (HB 406) is being considered by a House 
Finance subcommittee at the present time ^..id is scheduled for action by the full committee on 
Friday. AML and concerned municipalities will continue to fight it in the House as well as the 
Senate.

Many thanks for your consideration - - 1 appreciate any help you can provide.

Enclosure

94LEGIS::miles.3-2
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AML Position Paper
CS SB 261 (CRA) - Exempting air carriers from municipal sales and use tax

The Alaska Municipal League opposes CS SB 261 (CRA) - Exempting air carriers from 
municipal sales and use taxes for a number of reasons.

First, the bill is yet another restriction on the ability of municipalities to raise local 
revenues, revenues that are badly needed in light of cutbacks in state aid and the 
increasing number of unfunded mandates imposed by the state and local governments.

Second, according to its sponsors, the bill is intended to restate federal law, law that 
they say is clear already. If the federal law is clear, there is no reason to restate it in 
state statutes. In fact, however, CS SB 261 (CRA) goes beyond federal law by 
prohibiting municipalities from levying sales taxes on the carriage of intrastate freight.

Opinions rendered by Alaska Superior Court Judge Jonathan M. Link in the Homer Air v. 
Kenai Peninsula Borough et al. case and by the Deputy General Counsel of the federal 
Department of Transportation confirm AML's position that taxation of intrastate freight by 
municipalities is allowable. Judge Link, in a May 1993 ruling on a motion for partial 
summary judgment in the case mentioned above, said:

Finally, it is appropriate to note that the court's analysis in this decision is 
limited solely to the carriage of persons. Homer Air has not asked the 
court to address the question of freight. The court notes in passing that 
the doctrine of preemption is one that is generally limited by specific 
legislation. Section 1513 as enacted relates only to the carriage of 
"persons" and, accordingly, does not prohibit sales taxes on the 
transportation of freight.

Third, with regard to the issue of taxation of passengers, it Is the League’s 
understanding that at the present time the issue of taxing passengers in certain types of 
circumstances, e.g., local flightseeing, io still in dispute and is, in fact, the focus of the 
Homer Air case, which is yet to be decided in the court. AML asks that the legislature 
wait for the courts to decide the issue, not preclude this local option by legislation. 
Municipalities understand the federal prohibition on the taxation of passengers "in air 
commerce," but they oppose broad state statutes that would extend the intent of the 
federal statute to cover such things as flightseeing.

At a minimum, the bill should be amended to limit the prohibition on municipal taxation 
to "a sales tax on the carriage o.r passengers from a point of origin to a different point of 
destination." This would clearly restate the Intent r*  the federal law without superceding 
the ability of the court to decide the issue and without placing undue restrictions on 
municipalities.

Finally, CS SB 261 (CRA) has a retroactive effective date, which should be deleted if the 
bill is passed from committee. If the legislature does decide to preclude municipalities 
from raising additional revenues locally through this means, the bill should be amended
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to change the effective date to January 1, 1995, to give those municipalities that do 
collect taxes of this type to plan for reduced revenues in their budget cycle, it is 
unreasonable to prohibit a tax retroactively.

In conclusion, the Alaska Municipal League opposes CS SB 261 (CRA) as an 
unnecessary piece o f legislation end one that will place unfair restrictions on the 
ability of municipalities to raise local revenues In a time when state-shared revenues 
are being cut and the Impact of unfunded mandates and handed-down 
responsibilities is increasing.

March 2, 1994

LEGIS94:possb261.3-2
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HAINES BOROUQH Box 1209, Haines, Alaska 99827 (907) 766-2711 FAX 766-2716

March llr 1994

Senators Drue Pierce and 
Steve Frank 

Senate Finance Committee' 
Alaska State Legislature 
Juneau, AK 99811

Dear Senators:
I

I understand there will be a Senate Finance Committee meeting 
tomorrow (March 12) and Senate Biljl 261 will be discussed. I 
would like this letter; to serve as cjomment on that bill.

You may not be aware'; that the Citjy of Haines and the Haines 
Borough both receive sales tax from! the ihtrastate movement of 
freight by our local airlines. We do so because we have a local 
sales tax and the Fedtral Aviation Act of 1958 does not prohibit 
municipalities from assessing this tax.

;• j ;
Considering that Stath revenue sharjing and municipal assistance
continues to decline, I would hope 
municipalities in their attempts to 
seems as if this exemption would 
advantage over ways to!ship freight.

the Legislature would support 
generate local revenue. It 
give airlines an unfair

I request that you 
this proposed bill.

Thank you,

Becky Palmer 
Borough Clerk

consider carefully all • the ramifications of

iLu* ' i Pr*"&ArkL^ fiuJLrwi^.
Co. ! c T -
□•pt 1__ ' _ i_. _Niaaaf^. .
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