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FISCAL NOTE

STATE OF ALASKA BILL NO. sb 238

1994 LEGISLATIVE SESSION
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Revised Fiscal Analysis of Senate Bill 238

Estimated Savings of $29,900. SB 238 would eliminate travel and contractual expenses
associated w;th conductln%aformal hearin I[_)rocess_ under the Administrative Procedure
Act (AS 44.62). Instead, SB 238 would establish an informal hearing on a Fetltlon hefore
the Alaska Coastal Policy Council. The estimated FY95 savings in travel expenditures
($2,000) are based on actual FY93 costs for staff and attorney to participate in a formal
petition hearing. The estimated savings in contractual expenditures are based on
average actual expenditures during FY9L - FY93 for hearing officer contract ($25,000),
hearing room fees ($1,400), and transcription costs ($1,500). Other expenses for Councll
teleconferences, mailings, and supplies are assumed to remain roughly the same. The
number of petitions (average: 1 per year FY89-FY93) is assumed to remain unchanged.

Estimated New Costs of $22,050 for DGC and State Resource Agencies. Additional
costs would be incurred to meet public notice requirements in Section 2 of SB 238. The
legislation would require that a public notice occur for all coastal projects reviewed for
consistency with the Alaska Coastal Management Program. However, the majority of
coastal projects are currently public noticed under existing State agency mandatory
re%uwements or cooperative arrangements under mandatory federal requirements. SB
238 would not impose an additional, duplicative notice requirement.

In effect, the estimated annual numbers of coastal projects coordinated by State agencies
which would fall under a new public notice requirement because of SB 238 are: DEC
(0), DFG (125), DGC (150), and DNR (130) - for a subtotal of 405 projects (out of an
estimated 1,500 total consistency reviews annually). Coastal projects currently not public
noticed are often shorter, 30-day reviews and include: oil production pad expansion,
winter tundra travel, seismic exploration, barge mooring, dock installation in river,
culvertinstallation, floathouse mooring, bank stabilization, tideland uses, and temporary
water uses. Many of these projects are considered minor activities without significant
impacts.

The Department of Law interprets SB 238 (Section 2) to grant to the Coastal Policy
Council the regulatory authority to direct various public notice requirements depending
on project type and anticipated effects. Posting notices in local post offices, publication
in the Alaska Administrative Journal, and posting by the local coastal district are
considered appropriate for coastal projects where anticipated impacts would be minimal.
CQnservatlveIg/,_ it is estimated that only 205 of the 405 coastal projects would fall under
this lesser public notice requirement, at an average cost of $10 per notice for certified
mailings (or $20FC). The remamm% 200 estimated projects would require one
newspaper notice (following current DGC practice), at $100 per notice (or $20,000).

Net Savings of $7,850.

Travel <$ 2,000>
Contractual + <$ 5,850> [Note: $27,900 - $22,050]
Total: <$ 7,850>

SB238._fa/revised /February i, 194



Amendment #1

February 11, 1994
IN THE SENATE FINANCE COMMITTEE
Page 4, line 6:

after "subsection." and before "Under this subsection," insert But not more than 30
davs shall elapse between the filing ofthe petition and the decision bv the Council,
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Amendment #2

February 11, 1994
IN THE SENATE FINANCE COMMITTEE
Pg. 5, line 10:

after "authorized under" insert AS 46.40.096(eYI!l or...
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Proposed Amendment to Sen? te Bill 238
Submitted by the Division of Governmental Coordination
February 11,1994

An amendmentto Section 3 0of Senate Bill 238 is proposed. Atpage 5,line 10, the
following language would be added:

e "(b) A party thatis authorized under AS 46.40.096(e)(n or (g) ofthis section
may file a petition showing..."

The amendmenbtwould correct the language which specifies who is eligible to
petition the Alaska Coastal Policy Council under AS 46.40.100(h). Depending on
the type o faction under the petition, different parties would be eligible:

e forapetition on aproposed consistency determination allowed under AS
46.40.100(h)(1), the eligible parties are identified at AS 46.40.096(e)(1) [SB
238, page 4, lines 7-14]

OR

o forapetition on a general matter ofdistrict program implementation,
enforcement, or compliance allowed under AS 46.40.100(b)(2), the eligible
parties are identified at AS 46.40.100(g) [SB 238, page 7, lines 24-27],

W hile there are some similarities, the eligible parties are slightly different in the two
cases. To be clear, the opening sentence in AS 46.40.100(b) should specify both
sets ofpotential petitioners identified elsewhere in the statute.
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SENATE BILL NO. 238
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY SENATOR PEARCE

Introduced: 1/10/94
Referred: RES, FIN

A BILL
FOR AN ACT ENTITLED
"An Act establishing a procedure for review of proposed projects under the
Alaska coastal management program, and relating to petitions for compliance with
and enforcement of district coastal management programs under that program and

to the disposition of d ose petitions."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.40.040 is amended to read:

Sec. 46.40.040. DUTIES OF THE ALASKA COASTAL POLICY COUNCIL.
Through the public hearing process and the recording of the minutes of the hearings,
the Alaska Coastal Policy Council shall

(1) by regulation, adopt under the provisions of AS 44.62 ( [TF

Administrative Procedure Act] [(AS 44.62) NOT LATER THAN APRIL 15, 1978
for the use of and application by coastal resource districts and state agencies for
carrying out their responsibilities under this chapter, guidelines and standards for

(A) identifying the boundaries of the coastal area subject to the

SB0238a -|- SB 238
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district coastal management program;

(B) determining the land and water uses and activities subject
to the district coastal management program;

(C) developing policies applicable to the land and water uses
subject to the district coastal management program;

(D) developing regulations applicable to the land and water uses
subject to the district coastal management program;

(E) developing policies and procedures to determine whether
specific proposals for the land and water uses or activities subject to the district
coastal management program shall be allowed;

(F) designating and developing policies for the use of areas of
the coast which merit special attention; and

(G) measuring the progress of a coastal resource district in
meeting its responsibilities under this chapter;

(2) develop and maintain a program of technical and financial
assistance to aid coastal resource districts in the development and implementation of
district coastal management programs;

(3) undertake review and approval of district coastal management
programs in accordance with this chapter;

(4) initiate a process for identifying and managing uses of state concern
within specific areas of the coast;

(5) develop procedures or guidelines for consultation, and coordination
with federal agencies managing land or conducting activities potentially affecting the
coastal area of the state;

(6) bv regulation, establish a consistency review antf determination
or certification process that conforms to the requirements of AS 46.4(h096,

* Sec. 2. AS 46.40 is amended by adding a new section to read:
Sec. 46.40.096. CONSISTENCY REVIEWS AND DETERMINATIONS, (a)
The council shall, by regulation, establish a consistency review and determination;
process that conforms to the requirements of this section.

(b) If a consistency review is not subject to AS 44.19.145(a)(l 1) because the

SB 238 . -2- SB0238a
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project for which a consistency review is made requires a permit, lease, or
authorization from only one state agency, that state agency shall coordinate the
consistency review of the project. The state agency shall coordinate the consistency
review according to the requirements of the regulations adopted by the council under
this section.

(c) The regulations adopted by the council under this section must include
provisions for public notice and provide the opportunity for public comment. The
regulations adopted under this subsection may make distinctions relating to notice
based upon differences in project type, anticipated effect of the project on coastal
resources and uses, other state or federal notice requirements, and time constraints.
However, a notice given under this subsection must contain sufficient information,
expressed in commonly understood terms, to inform the public of the nature of the
proposed project for which a consistency determination is sought, and must explain
how the public may comment ci the proposed project.

(d) In preparing a consistency review and determination for a proposed project,
the reviewing entity shall

(1) request consistency review comments for the proposed project from
state resource agencies, affected coastal resource districts, and other interested : "ties
as determined by regulation adopted by the council;

(2) prepare proposed consistency determinations;

(3) coordinate subsequent reviews of proposed consistency
determinations prepared under (2) of this subsection; a subsequent review of a
proposed consistency determination under this paragraph

(A) is limited to a review by th state resource agencies; and
(B) may occur only if requested by

(i) the project applicant;

(ii) a state resource agency; or

(iii) an affected coastal resource district;

(4) after providing an opportunity to file a petition for review under (e)
of this section, render the final consistency determination and certification.

(c) Under regulations adopted by the council, the reviewing entity shall provide

SB0238a -3 SB 238
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opportunity to file a petition under AS 46.40.100(b)(1) seeking a review by the council
of the proposed consistency determination prepared under (d)(2) of this section. The
regulations must include provisions that establish a reasonable limit on the time that
may elapse between the completion of the proposed consistency determination prepared
under (d)(2) of this section and a hearing to consider a petition filed under this
subsection. Under this subsection,
(1) the right to file a petitionis limited to
(A) each of the following parties, butonly if the party had
submitted comments during the period for receipt of public comments
established under (c) of this section:
(i) an affected coastal resource district;
(ii) a state agency; or
(iii) acitizen of an affected coastal resource district; or
(B) the project applicant; and
(2) the reviewing entity
(A) may not accept a petition filec under this subsection if a
final consistency determination has been rendered under (d)(4) of this
subsection;
(B) may accept a petition filed by a party identified in (I)(A)(i),
(H(A)(ii), or (1)(B) of this subsection only if a party had requested a review
of the proposed consistency determination prepared under (d)(2'>cf this section;
(C) may accept a petition filed by a partyidentified in

() (A)(iii) of this subsection without regard to whether a party had requested

a review of the proposed consistency determination prepared under (d)(2) of

this subsection.

(f) For aconsistency review subject to AS 44.19.145(a)( 11), the coui. it may,
by regulation, .imit consideration of a petition under (c) of this section seeking review
of a proposed consistency determination to the extent necessary to meet the deadlines
set by federal law for timely submission of a federal consistency determination as
allowed by 16 U.S.C. 1456.

(g) In this section,

SB 238 -4- SB0238a
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(1) "affected coastal resource district" means a coastal resource district
in which a project is proposed to be located or which may experience a direct and
significant impact from a proposed project;

(2) "reviewing entity" means the

(A) office, for a consistency review subject to
AS 44.19.145(a)(Il);
(B) state agency identified in (b) of this section, for a

consistency review not subject to AS 44.19.145(a)(l 1).

* Sec. 3. AS 46.40.100(b) is amended to read:

(b) A party that is authorized under (g) of this section may file a petition
showing that a district coastal management program is not being implemented.
enforced, or complied with. onreceipt of a petiton [OF A COASTAL RESOURCE
DISTRICT, A CITIZEN OF THE DISTRICT, OR A STATE AGENCY, SHOWING
THAT A DISTRICT COASTAL MANAGEMENT PROGRAM IS NOT BEING
IMPLEMENTED, ENFORCED OR COMPLIED WITH], the council, after giving
public notice in the manner required bv (f) of this section, shall convene a
[PUBLIC] hearing to consider the matter. A hearing called under this subsection shall
be held in accordance with regulations adopted bv the council [THE
ADMINISTRATIVE PROCEDURE ACT (AS 44.62)]. After hearing,

(1) if the petition was filed under AS 46.40.096(e) and the council
fines that

(A) the office or the state agency responsible for
coordinating the consistency review has lot fairly considered the
petitioner’s comments in the development of a proposed consistency
determination, the council shall remand the proposed consistency
determination to the office, or to the state agency responsible for
coordinating the consistency review, for preparation of a revised proposed
consistency determination that gives fair consideration to the petitioner’s

comments;
(B) a remand of the consistency determination is not
required under (A) of this paragraph, the council shall dismiss the petition:

B BB
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(2) if the petition was not filed under AS 46.40.096(0, the council
may order that the coastal resource district or @ state agency take any action [WHICH]
the council considers necessary to implement, enforce, or wOmply with the district

coastal management program.

* Sec. 4. AS 46.40.100(c) is amended to read:

(c) Except when a petition has been filed under As 46.40.096(e). in [IN]
determining whether an approved district coastal management program is being
implemented, enforced, or complied with by a coastal resource district that [WHICH]
exercises zoning authority or controls on the use of resources within the coastal area,
the council shall find in favor of the district if

(1) zoning or other regulations have been adopted and are being
enforced;

(2) wvariances are being granted according to procedures and criteria
that [WH|CH] are elements of the district coastal management program, or the
variance is otherwise approved by the council; a.id

(3) procedures and standards adopted by the coastal resource district
as required by this chapter or by the guidelines and standards adopted by the council

and subsequently approved by the legislature have been followed and considered.

* Sec. 5. AS 46.40.100(d) is amended to read:

(d) Except when a petition has been filed under As 46.40.096(e). in [IN]
determining whether a state agency is complying with a district coastal management
program with respect to its exercise of regulation or control of the resources within the
coastal area, the council shall find in favor of the agency if

(1) the use or activity for which the permit, license, or approval is
granted is consisient with the district coastal management program and regulations
adopted under it; and

(2) the use or activity for which the permit, license, or approval is
granted is consistent with requirements imposed by state statute, regulation, or local

ordinance applicable to the use or activity.

* Sec. 6. AS 46.40.100 is amended by adding new subsections to read:

238

(f) Upon receipt of a petition under (b) of this section, the council shall give
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notice of the hearing convened to consider the petition as follows:
(1) notice of the hearing shall be given at least 10 days before the
scheduled date of the hearing
(A) by publication in

(i) a newspaper of statewide circulation; or

(i) a newspaper of general circulation in the vicinity of
the district coastal management program that is the subject of the
petition; and

(B) by at least one of the following methods:

(i) publication through public service announcements on
the electronic media serving the area affected by the district coastal
management program;

(ii) posting in a conspicuous location in the vicinity of
the proposed project or action;

(iii) notifying parties known or likely to be affected i
the proposed project or action; or

(iv) another method calculated to effectively notify
affected interested parties.

(2) a notice provided under (1) of this subsection must
(A) contain sufficient information in commonly understood
terms to inform the public of the nature of the petition; and
(B) indicate the manner in which the public may comment on
the petition if the petit'on is filed unde, (b)(2) of this section.
(g) The opportunity io petition under (b)(2) of this section is limited to
(1) a coastal resource district;
(2) a citizen of the coastal resource district; or
(3) a state agency.
* Sec. 7. AS 46.40.210 is amended by adding new paragraphs to read:
(7) "consistency review" means the evaluation of a proposed pr
against the standards adopted by the council under AS 46.40.040 and a district coastal

management program approved by the council under AS 46.40.060;

RS 144

-7- SB 238
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(8) "office" means the office of management and budget established in

the Oltico of the Governor.

BB

New Text Underlined [DELETED TEXT BRACKETED]



B3

(8) "office"” means the office of management and budget established in

the Office of the Governor.
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CS FOR SENATE BILL NO. 238(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENA.OR PEARCE

A BILL
FOR AN ACT ENTITLED
"An Act establishing a procedure for review of proposed projects under the'
Alaska coastal management program, and relating to petitions for compliance with
and enforcement of district coastal management programs under that program amd1

to the disposition of those petitions."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.40.040 is amended to read:
Sec. 46.40.040. DUTIES OF THE ALASKA COASTAL POLICY COUNCIL.

Through the public hearing process and the recording of the minutes of the hearings, ]

the Alaska Coastal Policy Council shall
(1) by regulation, adopt under the provisions of AS 44.62 ( [THI

Administrative Procedure Act! [(AS 44.62) NOT LATER THAN APRIL 15, 1978)]
for the use of and application by coastal resource districts and state agencies for
carrying out their responsibilities under this chapter, guidelines and standards for

(A) identifying the boundaries of the coastal area subject to the !

L CSSB 238(FIN)
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district coastal management program;

(B) determining the land and water uses and activities subject
to the district coastal management program;

(C) developing policies applicable to the land and water uses
subject to the district coastal management program;

(D) developing regulations applicabh the land and water uses
subject to the district coastal management program

(E) developing policies and procedures to determine whether
specific proposals for the land and water uses or activities subject to the district
coastal management program shall be allowed;

(F) designating and developing policies for the use of areas of
the coast which merit special attention; and

(G) measuring the progress of a coastal resource district in
meeting its responsibilities under this chapter,

(2) develop and maintain a program of technical and financial

assistance to aid coastal resource districts in the development and implementation of

district

coastal manageirrnt programs;

(3) undertake review and approval of district coastal management

programs in accordance with this chapter,

(4) initiate a process for identifying and managing uses of state concern

within specific areas of the coast;

(5) develop procedures or guidelines for consultation and coordination

with federal agencies managing land or conducting activities potentially affecting the

coastal

area of the states

(6) bv regulation, establish a consistency review and determination

or certification process that conforms to the requirements of AS 46.40.096.

* Sec. 2. AS 46.40 is amended by adding a new section to read;

Sec. 46.40.096. CONSISTENCY REVIEWS AND DETERMINATIONS, (a)

The council shall, by regulation, establish a consistency review and determination

process that conforms to the requirements of this section.

CSSB 238(FIN)

(b) If a consistency review is not subject to AS 44.19.145(a)(11) because the
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opportunity to file a petition under AS 46.40.10U(b)(l) seeking areview by the council |
of the proposed consistency determination prepared under (d)(2) of this section. The
regulations must include provisions that establish a reasonable limit on the time that
may elapse between the completion of the proposed consistency determination prepared
under (d)(2) of this section and a hearing to consider a petition filed under this
subsection. Notmore than 30 days shall elapse between the filing of the petition and
the decision by the council. Under this subsection,
(1) the right to file a petition is limited to
(A) each of the following parties, but only if the party had
submitted comments during the period for receipt of public comments
established under (c) of this section:
(i) an affected coastal resource district;
(ii) a state agency; or
(iii) acitizen of an affected coastal resource district; or
(B) the project applicant; and
(2) the reviewing entity
(A) may not accept a petition filed under this subsectionif a
finalconsistency determination has been rendered under (d)(4) ofthis

subsection;

(B) may accept a petition filed by a party identified in (1)(A)(i),
(N(A)(ii), or (1)(B) of this subsection only if a party had requestto a review
of the proposed consistency determination prepared under (d)(2) of this section; |
(C) may accept a petition filed by a party identified in
(D(A)(iii) of this subsection without regard to whether a party had requested
a review of the proposed consistency determination prepared under (d)(2) of
this subsection.
() For a consistency review subject to AS 44.19.145(a)( 11), the council may,
by regulation, limit consideration of a petition under (e) of this section seeking review
of a proposed consistency determination to the extent necessary to meet the deadlines
set by federal law for timely submission of a federal consistency determination as

allowed by 16 U.S.C. 1456.

(5B 2
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(g) In this section,

(1) "affected coastai resource district” means a coastal resource district
in which a project is proposed to be located or which may experience a direct and
significant impact from a proposed project;

(2) ‘"reviewing entity" means the

(A) office, fora consistency review subject to

AS 44.19.145(a)( 11);

(B) state agency identified in (b) of this section, for a

consistency review not subject to AS 44.19.145(a)( 11).

Sec. 3. Al '6.40.100(b) is amended to read:

(b) A party that is authorized under AS 46.40.096(e)(1) or (g) of this
section may file a petition showing that adistrict coastal management program
is notbeing implemented, enforced,or complied with. On receipt of a petition [OF
A COASTAL RESOURCE DISTRICT, A CITIZEN OF THE DISTRICT, OR A
STATE AGENCY, SHOWING THAT A DISTRICT COASTAL MANAGEMENT
PROGRAM IS NOTBEING IMPLEMENTED, ENFORCED OR COMPLIED WITH],
the council, after giving public notice in the manner required bv (f) of this section.
shall convene a [PUBLIC] hearing to consider the matter. A hearing called under this
subsection shall be held in accordance with regulations adopted bv the council [THE
ADMINISTRATIVE PROCEDURE ACT (AS 44.62)]. After hearing,

(1) if the petition was filed under AS 46.40.096(e) and the council
finds that

(A) the office or the state agency responsible for
coordinating the consistency review has not fairly considered the
petitioner’'s comments in the development of a proposed consistency

determination, the council shall remand the proposed consistency *

determination to the office, or to the state agency responsible for

coordinating the consistency review, for preparation of a revised proposed
consistency determination that gives fair consideration to the petitioner’s
comments;

(B) a remand of the consistency determination is not

CSB 78
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required under (A) ofthis paragraph, the council shall dismiss the petition;

(2) if the petition was not Tiled under AS 46.40.096(e), the cour
may order that the coastal resource district or a state agency take any action [WHICH]
the council considers necessary to implement, enforce* or comply with the district
coastal management program.

* sec. 4. AS 4640100(0) is amended to read:

(c) Except when a petition has been filed under AS 46.40.096(e), in [IN]
determining whether an approved district coastal management program is being
implemented, enforced* or complied with by a coastal resource district that [WHICH]
exercises zoning authority or controls on the use of resources within the coastal area,
the council shall find in favor of the district if

(1) zoning or other regulations have been adopted and are being
enforced;

(2) variances are being granted according to procedures and criteria
that [WHICH] are elements of the district coastal management program, or the
variance is otherwise approved by the council; and

(3) procedures and standards adopted by the coastal resource district
as required by this chapter or by the guidelines and standards adopted by the council
and subsequently approved by the legislature have been followed and considered.

* Sec. 5. AS 46.40.100(d) is amended to read:

(d) Except when a petition has been filed under AS 46.40.096(e), in [IN]
determining whether a state agency is complying with a district coastal management:
program with respect to its exercise of regulation or control of the resources within the
coastal area, the council shall find in favor of the agency if

(1) the use or activity for which the permit, license* or approval is
granted is consistent with the district coastal management program and regulations i
adopted under it; and

(2) the use or activity for which the permit, license* or approval is
granted is consistent with requirements imposed by state statute, regulation, or local
ordinance applicable to the use or activity.

* Sec. 6. AS 46.40.100 is amended by adding new subsections to read:

(B 25
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(0 Upon receipt of a petition under (b) of this section, the council shall give |
notice of the hearing convened to consider the petition as follows:
(1) notice of the hearing shall be given at least 10 days before the
scheduled date of the hearing
(A) by publication in

(i) a newspaper of statewide circulation; or

(ii) a newspaper of general circulation in the vicinity of
the district coastal management program that is the subject of the
petition; and

(B) by at least one of the following methods:

(i) publication through public service announcements on
the electronic media serving the area affected by the district coastal
management program;

(ii) posting in a conspicuous location in the vicinity of
the proposed project or action;

(iii) notifying parties known or likely to be affected by
the proposed project or action; or

(iv) another method calculated to effectively notify
affected interested parties.

(2) a notice provided under (1) of this subsection must
(A) contain sufficient information in commonly understood
terms to inform the public of the nature of the petition; and
(B) indicate the manner in which the public may commen; on
the petition if the petition is filed under (b)(2) of this section.
(g) The opportunity to petition under (b)(2) of this section is limited to
(1) a coastal resource district;
(2) a citizen of the coastal resource district; or
(3) a state agency.
Sec. 7. AS 46.40.210 is amended by adding new paragraphs to read:
(7) "consistency review" means the evaluation of a proposed prc

again >t the standards adopted by the council under AS 46.40.040 and a district coastal

CSB 2
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management program approved by the council under AS 46.40.060;
(8) "office"” means the office of management and budget establishe

the Office -*ftfsc Governor.
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Sponsor Statement

Mr. Chairman and members ofthe committee, the Coastal Policy Council
coordinates State agencies and local coastal districts in reviewing and issuing State
permits for proposed development projects affecting natural resources in Alaska's
coastal zones. Senate Bill 238 clarifies when and how certain parties can petition
the Coastal Policy Council during an Alaska Coastal Management Program
consistency review.

This bill corrects a problem thatoccurs when a petition is brought before the council
after a final commissioner level decision on a consistency review has been made.
Under the current Alaska Coastal Management Program statutes and requlations the
State's resource commissioners cannot delegate their responsibility to participate in
an elevation ofaconsistancy determination to the commissioner level, nor may they
delegate their authority to decide a petition in the final consistency determination.
However, as noted in the included infonnal AG opinion, the commissioners cannot
sitin both capacities.

These clarifications will ensure that, complaints are heard and addressed in a timely
manner. This bill will ensure that citizens, State agencies, and affected projects
have a voice in the developmentpolicies ofour state's coastal areas.

The bill as proposed is the result ofintensive collaboration between me, an Alaska
Coastal Policy Subcommittee, the Alaska DepartmentofLaw, and other interested
parties.

Included in the packet are:

e Negative fiscal note

e Sectional analysis

e Director Paul Rusanowski's analysis

e Summary of AG's opinion

e Summary of ACMP's consistency review process
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TO: Senator Drue Pearce

FROM: Helvir'Sandvik
Deputy Commissioner

DATE: January 31, 1994

SUBJECT: SB 238

It is with some interest to note that you are sponsoring work on Senate Bill
No. 238 relating to coastal policy. The Division of Governmental Coordination
now, by regulation, requires a consistency review and determination on all
projects constructed in the State which includes Coastal Zone management.

During development of any project involving federal interest, the state is
required to comply with 42 USC 4321-4347 (National Environmental Policy Act
of 1972). The involved federal agency must certify that the total public
involvement process has been met under federal law. Almost without exception,
any DOT&PF project is subject to NEPA.

A typical Federal-Aid project will have at least one and sometimes two formal
hearings. These are part of the department's Public Involvement Plan prepared
for each project. If a bridge is involved in or over navigable waters, an additional
hearing and public involvement is required by both the U.S. Corps of Engineers
and the U.S. Coast Guard. During the development of a project, the public
involvement process can involve up to four (4) opportunities for public
involvement and hearings. To require an additional hearing by a state agency
would, in our case, appear to be redundant. Each separate hearing or public
involvement requirement adds a minimum of about three months to the project
development process.

DOT&PF is presently in contact with coastal districts through the review process
mandated by the Division of Governmental Coordination.

It would cut time and expense in the DOT&PF's project development process if a
provision could be included that would exempt DOT&PF (and perhaps others) if
public involvement had been accomplished during the Federal and/or State
processes.

If there is any way to shorten the process while still mail Gaining intent of
rFU 238, we feel it would benefit the development of transportation projects in
iaska.



Senator Drue Pearce -2- January 31, 1994

cc: J.K. Ginger Johnson, Legislative Liaison, DOT&PF
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tobruary 9, 1994

Honorable Senator Drue Pearce
Alaska State Legislature

P.0O. Box V

Juneau, AK 99811

Subject: Senate Bill 238

Dear Senator Pearce:

Thank you for the opportunity to respond to the January 24,
1994 letter from the Bering Straits Coastal Resource Service Area
Board which opposes Senate Bill 238. As you know, the Alaska
Coastal Policy Council supports SB 238, which was developed in
conjunction with a Council subcommittee and a working group
consisting of State agencies, several coastal districts, and other
interested parties.

Contrary, to what 1is asserted in the Bering Straits letter,

a district"s due deference - or 1its local expertise 1in the
interpretation and application of its local program - during the
consistency review would be unaltered by SB 238. In fact,

SB 238 would underscore local coastal district input 1into the
Alaska Coastal Management Program consistency review process.
Under SB 238, a district®"s comments must be Tfairly considered by a
State agency early in the process, or the district can petition the
Coastal Policy Council for immediate relief. With early Council
oversight, State agencies are likely to <carefully attend to
comments received during the consistency review.

The Bering Straits CRSA Board"s desire to have the Coastal
Policy Council retain the authority to reverse commissioner
decisions runs counter to a March 1993 Attorney General opinion,
which pinpoints fundamental due process and delegation concerns.
Under the present situation, a conflict exists because the State
resource agency commissioners cannot sit in both capacities as
final decision makers on a consistency review and as members of the
Coastal Policy Council deciding a petition regarding a final
consistency decision. The AG opinion indicates that a change 1is
needed to remove the conflict.

Senate Lill 238 provides a good solution to the dilemma
because the State resource .commissioners could review a proposed
consistency decision under petition as members of the Council and
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decide whether procedural mishandling occurred at that preliminary
stage. If a district's comments were ignored as the Bering Straits
letter suggests, the Council would remand the proposed decision to
the State agency for a revised decision which considers the
comments. The issues are then resolved, or SB 238 would enable the
commissioners to make a final State decision on the consistency
review as the heads of the State resource agencies — whose
permitting authority actually allows the coastal project to
proceed.

~The final point raised by Bering Straits addresses a citizen's
ability to petition the Council whether or not they previously
commented on the consistency review. The Council subcommittee,
agencies and coastal districts that worked on the petition process
embodied in SB 238 discussed this issue and concluded that a party
should comment during the regular consistency review to be ellg1|ble
to petition the issue to the Council. Simply put, it would be
unfair to appeal an issue to the Council without first raising the
issue to the coordinating State agency. In fact, rede3|gn|ngi the
process (coupled with strengthened public notice) so that local
concerns are brought out early in the review 1Is considered a
strength of SB 238.

We strongly urge you to continue pursuing the legislative
remedy proposed in SB 238. We remain committed to its approach,
and wish to work with you to ensure successful passage of the bill.

Sincerely,

Scott Novak
Public Members Co-Chair _
Alaska Coastal Policy Council

Paul C. Rusanowski
State Members Co-chair _
Alaska Coastal Policy Council

cc: Alaska Coastal Policy Council
Bering Straits CRSA Board
Alaska Coastal Districts
Petitions Working Group

sh238I1tr.294



To: Senator Mike Miller, Chair
Senate Resources Committee

From:; Senator Drue Pearce, Co-Chair
Senate Finance Committee

Date: January 14,1994
Re: Request for hearing on Senate Bill 238 in Senate Resources
Committee.

| respectfully request that you consider hearing Senate Bill 238, Coastal Zone
Management Procedures, in your committee as soon as possible.

Currently, the Coastal Policy*Council coordinates State agencies and local coastal
districts in a process of reviewing and issuing State permits for proposed
development projects affecting natural resources in Alaska's coastal zones. Senate
Bill 238 clarifies when and how certain parties can petition the Coastal Policy
Council during an Alaskafcoastal Management Program consistency review. These
clarifications will ensure/that complaints are heard and addressed in a timely
manner. This bill will ensure that citizens, State agencies, and affected projects
have a voice in the development policies of our state's coastal areas.

]
The bill as proposed is the result of intensive collaboration between me, an Alaska
Coastal Policy Subcommittee, the Alaska Department of Law, and other interested

parties.
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(907) 465-3807 or 465-2450
F.IX (907) 465-2029 130 Seward Street, Suite 409
M ail Stop 3101 Jujieau, Alaska 99801-2105
MEMORANDUM January 4, 1994
SUBIJECT: Coastal management consistency determination legislation

(Work Order No. 8-LS1442VK)
TO: n

FROM:

A word about the bill, provided to you earlier today, and its specific provisions.

The measure substantially codifies the Coastal Policy Council’s consistency review
practices based upon suggestions provided by the Department of Law, the Division
of Governmental Coordination (part of the office of management and budget), and,
following a late December teleconference, the Coastal Policy Council.

Bill section 1. This provision amends AS' 46.40.040, the section enumerating the
duties of the Alaska Coastal Policy Council. It deletes a dated reference to-the
deadline for approval of the Council’s initial program regulations and standardizes
a reference to the applicability of the Administrative Procedure Act. Substantively,
the bill section directs the Council to adopt regulations to establish a (project)
consistency review and determination process that conforms to the requirements of
AS 46.40.096.

Bill section 2: This bill section, adding a proposed AS 46.40.096, outlines the
essential elements of the consistency review and determination process. Subsection
(a) directs the council to adopt regulations for consistency determinations, whether
those determinations are to be made by the council (coordinating the review of
multiple agencies) or by a single state agency. Subsection (b)--a parallel provision
to existing AS 44.19.145(a)(Il)--clarifies that, when a consistency review is required
for a project that requires a permit from but one state agency, that agency, rather
than the office of management and budget’s division of governmental coordination,
has the responsibility to coordinate the consistency review. Subsection (c) sets out
public notice and public comments in conjunction with consistency determinations;
the council’s regulations may distinguish as to notice depending on the circumstances
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of the project, but the essential components of notice are set out. Subsection (d) sets
out procedures for obtaining the comments of interested parties, directing prepara-
tion of proposed consistency determinations, allowing opportunity for parties to
secure review of a proposed consistency determination, and directing preparation of
the final consistency determination. Subsection (e) meats with the filing and handling
of petitions for review of proposed consistency determinations, setting limits on who
may petition and when the petitions may properly be considered. Subsection (f)
authorizes the council to limit consideration of a review petition when the opportunity
for full consideration of the petition might cause the state to miss a deadline set by
federal law for submission of a federal consistency determination. Subsection (g)
supplies definitions for terms used in the section.

Bill section 3: Existing AS 46.40.100 is captioned "Compliance and Enforcement.”
Within that section, AS 46.40.100(b) permits certain parties to file petitions seeking
review of enforcement action. This bill section revises AS 46.40.100(b), amending it
to permit the Coastal Folicy Council to have a limited opportunity to ascertain
whether a "reviewing entity" responsible for a consistency determination has fairly
considered or not fairly considered comments received in the course of completing
a proposed consistency determination. The principal addition on that point is set out
in the subsection’s proposed paragraph (1): the council is given a choice either to
remand a determination so that the reviewing agency gives fair consideration to
comments or the council may dismiss it--the council itself may not substitu e its
judgment for that of the reviewing entity on the merits of the consistency deter lina-
tion. The disposition of other petitions-enforcement petitions other than chose
relating to reviews of consistency determinations-are handled, as under current law,
under the subsection’s paragraph (2). In both instances, the petitioning process is no
longer subject to the Administrative Procedure Act but rather to regulations of the
Coastal Policy Council. The hearing requirement no longer ca.ls for a "public
hearing"~the hearing may be limited to participation by eligible parties--but notice
Is to be given, again, in all instances, under particular requirements of a later
subsection, subsection (f). Because the petition process identified in this section may
be used to secure review of consistency determinations and for other purposes,
mention of specific parties who may file petitions in cases other than consistency
reviews is removed from this subsection and restated in proposed subsection (g).

Bill sections 4 and 5: These provisions make parallel amendments to AS 46.40.100(c)
and (d). The intent of the substantive amendments to both is to make sure that the
specific requirements of the two subsections do not apply to the consideration and
disposition of petitions seeking consistency review. Again, the council may dispose
of petitions seeking consistency review only in the manner authorized by AS 46.40.-
100(b)(l)~that is, by remand or dismissal.

Bill section 6: The section adds two additional subsections to AS 46.40.100.
Subsection (f) is a substituted notice provision applicable to consideration and
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disposition of ail compliance and enforcement provisions. It draws from the special
notice provisions outlined in AS 38.05.945 that are applicable to certain land actions
under the Alaska Land Act, with amendments and substitutions recommended by the
Division of Governmental Coordination. Subsection (g) draws from material deleted
in AS 46.40.100(b) to identify parties that may petition for the general compliance
and enforcement remedies set out in AS 46.40.100(b)(2).

Bill section 7 sets out definitions for additional terms used in AS 46.40.010 -
46.40.210.

JBC:pl:mi
94-010.pIm
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MEMORANDUM STATE OF ALASKA
To: Alaska Coastal Policy Council Date: January 12,1994
File: ACMPBILL.94

Telephone: 465-8800
Telecopy:  465-3075

From: Paul C. Rusanowski, Director Subject: ACMP Legislation:
Division of Governmental Senate Bill 238
Coordination

Senator Drue Pearce introduced-Senate-BtIKi38rwhich'WOuld amend the Alaska Coastal
Management Act (AS 46.40) to clarify how and when certain parties can appeal, or
"petitionl, the Coastal Policy Council during an Alaska Coastal Management Program
(ACMP) consistency review (see attached legislation). Senate Bill 238 incorporates an
approach recommended by the Alaska Coastal Policy Council at its October 27,1993
meeting.

As directed by the Council, the Division of Governmental Coordination staff worked
with a Council subcommittee, other interested parties, and Senator Pearce on the
legislation.  Senate Bill 238 includes many suggestions made by the Council
subcommittee and other parties during aDecember 28,1993 teleconference (see attached
list of participants).

Wy St

Under the ACMP, State agencies and local coastal districts participate in a coordinated
process for reviewing and issuing State permits for proposed development projects
affecting natural resources and uses in Alaska's coastal zone. Proposed projects are
reviewed to ensure they are consistent with the standards of the ACMP and the policies
of a coa&tal district program. The commissioners of the Departments of Environmental
Conservation, Natural Resources, and Fish and Game, on appeal as an "elevation”, make
the final decision on a consistency determination. The commissioners also sit on the
Alaska Coastal Policy Council, which has heard petitions on a few consistency
determinations made by commissioners in recent years.

Senate Bill 238 would correct the problems experienced with these recent petitions and
the difficulties identified in a March 2,1993 informal Attorney General opinion regarding
due process and delegation when a petition occurs after a final commissioner-level
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decision on a consistency review.1 Under the current ACMP statutes and regulations,
the State resource agency commissioners may not delegate their responsibility to
participate in a commissioner-level "elevation” of a consistency determination, nor may
they delegate llieir authority to dedde a petition when they have participated in the final
consistency determination. However, as noted in the informal AG opinion, the
commissioners cannot sit in both capacities. In a recent example, the State resource
agendes were unable to participate in Coundl action on a petition affecting coastal
resources and land uses,2 General principles of due process and delegation under the
Administrative Procedure Act dictate a change in the statute or regulations, or both to
rectify the conflict

[ A
i wa

Senate Bill 238 would amend the Alaska Coastal Management Act (AS 46.40) to allow
certain parties to petition the Coastal Policy Coundl when a preliminary, or "proposed”,
consistency determination is issued by a State agency. The petitioner would seek
Council review of whether the petitioner's comments had been fairly considered by the
State agency coordinating the ACMP consistency review. If the agency had done its job,
the Coundl would dismiss the petition. Otherwise, the Council would remand the
proposed consistency determination to the agency to give fair consideration to the
petitioner's comments and to prepare a revised proposed consistency determination.

A final consistency decision would be made by the State resource agendes. Unlike the
currentsituation, SB 238 would not allow s petition on a final consistency determination.
Also, SB 238 resolves the due process and delegation concerns because the State resource
agency commissioners - as members of the Coastal Policy Coundl - would oily be
reviewing a staff level proposed consistency dedsion, and therefore could still make the
final State dedsion on the consistency review, ifa further appeal (as an elevation) occurs
after the petition process is completed.

IMarch 2,1993 Memorandum from Elizabeth Kerttula, Alaska Department of Law,
to Paul Rusanowski, Division of Governmental Coordination, "Alaska Coastal Policy
Council Members' Eligibility to Hear Petitions Under AS 46.40.100", 27 pp (see attached
March 3, 1993 summary),

ZThe Timber Creek Trapping Cabin Permit petition, in Bering Straits Coastal
Management Program and the Koyuk IRA Coundl v. Alaska Department of Natural
Resources, was submitted to the Coundl on July 1992, heard by a hearing officer in May
1993, and dismissed by the Coastal Policy Council in October, 1993.
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Senate Bill 238 would, in effect, place the Coastal Policy Council in an intermediary role
as a referee on the State's consistency review process, on petition from a coastal district,
citizen of a district State agency, or project applicant. The Council - with its statewide
membership of locally elected officials and State agency commissioners —would provide
oversight to ensure that State agendes follow procedures and give fair consideration to
the broad interests commenting on proposed projects in Alaska's coastal areas (see
attached Council membership).

Vet ieat-HR0Y

Briefly, Senate Bill 238 would do the following: ... :

Section 1. Amend AS 46.40.040 to add a new duty of the Alaska Coastal Policy Cound|
to establish, by regulation, a consistency review and determination process.

Section 2. Amend AS 46.40 to add a new section (AS 46.40.096) which identifies the key
elements of the consistency review process, induding:

the agency coordinating the review

public notice requirements

request for comments on a proposed project

an elevation which can occur as a "subsequent review" of a proposed

consistency determination (also, who can request an elevation and who

reviews)

the opportunity for certain parties to petition the Council about a proposed

determination 1

limitations on when a party may petition the Coundl

« flexibility to limit consideration of a petition when a federal law sets a
deadline for the State of Alaska's response on a consistency determination for
a federal agency permit or activity,

+ the final consistency determination and

definitions for "affected coastal resource district" and "reviewing entity."

Section 3. Amend the existing petition statute AS 46,40.100 (b) to: -

« provide for a petition tc the Council on aproposed consistency determination
» replaces the requirement for a hearing under the Administrative Procedure
Act (AS 44.62) with a hearing established in regulation by the Coundl
» specify that the Council's standard of review is whether the agency
coordinating the consistency review fairly considered the petitioner's

comments submitted during the review period, and
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« provide for petition dismissal or remand ofthe proposed determination to the
agency for a revised proposed consistency determination

anctlo . Amend the existing petition statute AS 46.40.100(c) to clarify that the

“0“ would continue to addrets a petition which might be submitted on general
dlstrlctactlons regarding implementation of its coastal program, and not a petition about
district actions on a State consistency determination under- AS 46.40.096.

Section 5. Similar to Section 4, this section would amend the existing petition statute
AS 46.40.100(d) to clarify that tire subsection would not apply to a petition about State
agency actions on a consistency-detennination-under-AS 46.40.096............. -

Section 6. Add new subsections under the existing petition statute AS 46.40.100 which:

« establish requirements for the notice of a hearing held by the Council to
consider a petition

« identify, as in the current statute, the parties which have the opportunity to
petition the Council on "general”, non-consistency petitions.

Section 7. Amend AS 46.40.210 to add definitions for "consistency review" and "office."

* * *

The Division of Governmental Coordination will continue to work with Senator Pearce,
the Coundl subcommittee, and other interested parties as this legislation proceeds. The
bill is referred to Senate Resources Committtee, but committee action is not yet
scheduled. Please feel free to call me at 465-8800, or Gretchen Keiser of my staff at 465-
41 if you have any questions.

Attachments

cc  Alaska Coastal Districts
Senator Drue Pearce
Patty Bielawski, Accord Env.
Susan Braley, DEC
Janet Burleson, DNR
Jack Chcnoweth, LAA
Raga Him, Governor's Office .
Kerry Howard, DGC
Jon lIsaacs, Issacs & Assodatcs
Beth Kerttula, DOL
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John King, OCRM

Gabrielle LaRoche, DCHD
Bob Laurie, DOTPF

Tom Lomaa NSB

Maiy McMahon, DGC
Steven B. Porter, Arco Alaska
Pam Rogers, DNR

Glenn Seaman, DFG

Chrystal Smith, AML

Nancy Wainwright, Anchorage
Nelda Warkentin, DCRA
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MEMORANDUM State of Alaska
Department of Law
Y. Paul C. .Rusanowski, Director
y Division of Governmental oz March 3/ 1993
Coordination riieno: 063-92-0618 .
mno  465-3600
qrET. Alaska C stl Polrc
© Member's brlrtyJ y
Pe tt ons nd

Hear
i AS 46.40.1 0
Assistant Attorney™ General

SUMMARY OP ATTORNEY GENERAL'S OPINION
ON CPC MEMBERS' ELXGIBILITYJTOMHEft[R PETITIONS
At your request, we ore providing y with a short
summary of our opinion concerning CPC members” eligibility to hear

petitions,

As the opinion notes in the background section, in 1977
When the Iegrslature enacted AS 46.40.100, it created an abpility
for certain people to é)peal issues to the CPC through "petrtrons
In 1984, when the CPC.promulgated its regulations creating the
consistency review process or consistency determi atrons in
6 AAC 50, it amended a section or the regulatrons that specificall
allowed ‘consistency determinations be reviewed by the CPC,
intending to have consrstencl_y determrnatrons appealed to court
rather than to the CPC owever, there was no commensurate
statutor y change to AS 46.40.100. since a regulation cannot remove
a statutory right, the ability to bring a petition from-a final
consistency determination to the cpc remains. This cituation has
created a dual appeal mechanism and conflicts have arisen.
Y

ourquestions Involve important Administrative Procedure
Act ("APA ')d e process concerns and delegation issues. As a
generalp in crple the APA and its due process implications require
hat when an agency is performrng an independent adju dr atory
review, the review must be impartia Concernrng the de | gatron
duties, Ihough commissioners have general authority t delegate
functions vesfed in their departments, specific statutory and
regulatory requirements taka Precedence over this general
autho rty. usrng these general principles, ve analyzed vyour
specific question

.. Rather than reﬁ) eat t questions again (which wa do in
the opinion) we have outlined r responses below.

1(a). If acommissioner partici
level elevation concerning a consisten
commissioner may not participate in a CPC
sa»R consistency determination,

tes in a commissioner-
determination, that
r

etition concerning the
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P
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ACMP CONSISTENCY REVIEW PROCESS QVERVIEW
Prepared for the Coastal Policy Council; February 9, 1993

Introduction

The Division of Governmental coordination (DGC) administers the
Alaska Coastal Management Program <(ACMP). In addition to
coordinating preparation of district programs and serving as sta ff
to the Coastal Policy Council (cpc), DGC also coordinates State
revievs of activities in the coastal zone involving State and.
federal permits. This overview provides a summary of this latter
function, the -onsistancy review process.

Consistency Review Process

The consistency review regulations, also known as 6 AAC 50 provide'

a streamlined, coorfli3bat®d'ljreSSss“for*fS*ewrng ah'cTissuing State

permits for proposed 'devélopment projects aHecjlng natural

resources in Alaska's coastal zone. A brochure entitled; "How to

Apply for State Permits in Alaska's Coastal Zone", is attached. It

ProvMe ,br|eﬁsummawlof most of the information presented .in
lew, in addition to coordinating projects that require
| nsi

S a
his overy | 0 e ct
ermits, DGC is also responsible for coordinating consistenc
reviews fo e %
dredging p

e

d

State p S, ,
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ubmitted to the coordinating agency the packet is examined
omple}eness. As soon as an application packet is determined
comp

ete, the coordinating agency distributes it and a review
ule to all reviewers.
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district is considered to have expertlse in the interpretation and
éJlecatlon or the enforceable policies of its approved program

16 PaAc®s 020" &)

[f an applicant, state resource agency or an affected coastal
district consider a.proposed con3istency determination to  be
unacceptable, opportunities exist to elevate a decision to policy
makers of state resource agencies for reconsideration* The
regulations first provide for a 15-day elevation to division
directors and, if necessary, a second 'IS-day elevation to the
commissioners of the resource agencies.

Exceptions to the 6 AAC 50 Process

T

here ar

e a few exceptions to the 30-day and 50-da(¥ review
schedules worth noting. Regul ations found at 6 AAC 50.050 require
DGC to publish a list of permits which have been catePorlcaIIy
approved as being congsistent with the ACMP, and a list of general
concurrence detefminations-which/ sfith=standard”atlyulBCtiofa, .arm
also consistent with the acmp. The list of these 'approvals is
known as the Classification of State Agertcv Approvals, and is more
common known as the "ABC* list, where "A" stands for categorically
approved projects, "B" stands for general concurrence projects and
HC"'coz.tains a _I|st of permits which are subject to an individual
consistency review. Permits qualify for the Mt [ist if they are
so de minimis that they .will have no significant impact in the
coastal zoneX Prole cts” qualify for the " list if theg are for
routine activities that can effectively be made consistent with the
ACMP by imposing sta ndard stipulations on'the applicable permits.
An example of an =A™ list permit is a Fish Habitat permit for minor
mstream work to |mprove or restore fish habitat and an example of

“B>”list activity is Surface Oiling of Roads (GC-11). Permits on
u

th e "A"

and "
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u

expedlted reviews, but these are limited to true emergencies as
efined in the Disaster Relief Act of 1974 (U.S.C.
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necessary for the preservation of the public peace, health, safe
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Statistics
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J
day and 50-day reviews, res[Pectlvely was 25 and 48 days. Other
FY91 statistics show that 22% of projects reviewed were determined
to be consistent as proposed 7% were found consistent W|th
stipulations, and less than 1% were determined to be inconsistent.
In 'FY 92, 13 projects were elevated to the directors for further
consideration, and 4 of.the 13 were elevated to the Resource Agency

commissioners for final decision.

Over the years statistics have shown that
reviewed “for consistency are for Public
(20%) followed by FiSheries, including Aquatic Farming and
Hatcheries (18%), oil and Gas activities 315%), Miscellaneous
Activities (13%), Private Residential (12%) and Mining _and
Commercial (both with 11%). The numbers and percenta%es of project

reviews and types are fairly stable year-to-year, although aquatic
farming reviews decreased in FY92,

the bulk of the projects
Utllltles or Facilities
g

Man prOJects that are reviewed for consistency, include new
difficult, or interesting Issue's. often times, ‘as a'result of
con5|stency reviews, the ACMP working group, which is currently

composed of representativessirom the “State resource agencies and
coastal districts, is directed to prepare guidance to assist future
reviews. For example, durlng previous years, the aecmp working
%roup developed procedural guidance on how to implement the Coastal
evelopment  standard (6 “AAC 80.040{, and on how to place
stlpulatlons that are needed for consistency but which are outside
purview of individual qency authorities (i.e. "homeless
t ips ") Guid ance was also deve oped on how to mterpret provmons
f f deral uIatlons regarding. assomated facilities" (CFR
30.2 ) The CMP work |n%grouR is often called upon to clarify
rocedures to facilitate AC 50 review process. . -

O oo uw» —+
=

Durlng the almost 9 years the consistency review regulations have

been lac*. uneY have provided an effective and predictable
process 0 coastal development activities that has been well-
received by State aganoiaa, coastal districts, and applicants. A

paper publlshed in AgroJborealis in 1990 entitled, "Permit Reform in
Alaskars Coastal ZoneZ, by Thomas Gallagher, prowdes a survey
critigue of the consistency, review process. The paper concludes
that the consistency review process is successful in achlevm? |ts
primary goals of coordmatln% permits- and involvin ocal
communities. Other benefits noted include a savings in time and
money, helplnlg applicants obtain their federal permits, and
reducing.conflict. A copy of that paper is also attached for your

inform atlon

|f you havo questions about this overview, or would like additional
information about the con |tenc¥ review pro ss, please contact
Kerry Howard, DGC Project Analyst, at 465-3562
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Participants in a Teleconference to
Consider a Work Draft of a Bill
Addressing AS 46.40.100 and Petitions under the Alaska Coastal Management Program

1:30 pm - 4:00 pm, December 28, 1993

Alaska Coastal Policy Council Subcommittee on Petitions:

Frank FCelty, CPC public member from Ur.alaska
, Scott Novak, CPC public co-chair from Cordova
Frank Rue, Director, Division of Habitat/Restoration, DFG

Paul Rusanowski, Director, Division of Governmental Coordination, OMB
Ron Swanson, Director, Division of Land, DNR

Other Coastal Policy Coundl members:..... s ; —.

Bob Walsh, Director, Division of Municipal/Regional Assistance, DCRA
Other interested Parties in Working Group:

Coastal Dishicts Representatives
Sue Flensburg, Director, Bristol Bay Coastal Resource Service Area Program
Linda Freed, Planning Director, Kodiak Island Borough
Pat Galvin, Copeland, Landye, Bennett & Wolf, Anchorage (representing the
Northwest Arctic Borough)
Tom Loman, Wildlife Department, North Slope Borough
Darcy Richards, Director, Aleutians West CRSA Program

State Agency Representatives
Susan Braley, Division of Environmental Quality, DEC
Kerr' Howard, DGC
Gretdien Keiser, DGC
Beth Kerttula, DOL -
Gabrielle LaRoche, Division of Economic Development, DCED
Pam Rogers, Division of Oil and Gas, DNR
Glenn Seaman, Division of Habitat/Restoration, DFG
Nelda Warkentin, Division of Municipal/Regional Assistance, DCRA

Industry/Public Representatives mid Pnvate Individuals
Patty Bielawski, Accord Environmental, Anchorage
Jon lsaacs, lsaacs & Associates, Anchorage
Charles McKey, Anchorage
Steven P. Porter, Arco Alaska, Anchorage
Nancy Wainwright, Anchorage
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Alaska Coastal Policy Cound|
January 11,1994

Public Members

Mr. Scott Novak, Cordova City Coundl (Public Member Co-chair)
Mayor Donald Long, City of Barrow

Mr. Robert Fagerstrom, Nome City Coundl

Mr. AL Unok, Kotlik City Council

Mayor Frank Kelty, City of Unalaska

Mr. David Arestad, Houston City Council I
Mr. Drew Scalzi, Kenai Peninsula Borough Assembly

Ms. Lynda B. Walker Haines-City Cotmeii ; —
Ms. Phyllis Yetka, Ketchikan Gateway Borough Assembly

State Members

Shelby Stastny, Office of Management and Budget
Alternate: Dr. Paul Rusanowski, Division of Governmental Coordination (State
Member Co-chair)
Commissioner Paul Fuhs, Department of Commerce and Economic Development
Alternate: Mr. Chris Gates, Division of Economic Development
Commissioner Edgar Blatchford, Department of Community and Regional Affairs
Alternate: Mr. Bob Walsh, Division of Munidpal and Re;ional Assistance
Commissioner John Sandor, Department of Environmental Conservation
Alternate: Deputy Commissioner Mead Treadwell, DEC
Commissioner Carl Rosier, Department of Fish and Game
Alternate: Mr. Frank Rue, Division of Habitat and Restoration
Commissioner Harry Noah, Department of Natural Resources
Alternate: Mr. Ron Swanson, Division of Land
Commissioner Bruce Campbell, Department of Transportation and Public Fadlities
Alternate: Mr. Mike McKinnon, Division of Planning
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465-3600

Alaska Coastal Policy
Council Members?*®
Eligibility to Hear
& U’ 13UJLILL Petitions Under
Elizabeth J. Kertt/Ula AS 46.40.100
Assistant Attorney General

INTRODUCTION

You have requested an opinion from this department on a
number of questions relating to the Alaska Coastal Policy Council
("CPC"1) and its members®™ eligibility to sit on petitions brought to

it under AS 46.40.100. To make it easier to follow our response,
the first part of this opinion provides brief answers to your
questions. The second part of the opinion gives a brief historic

background of petitions, and 1in the third section we more fully
develop our response.

l. OPINION REQUEST QUESTIONS AND BRIEF RESPONSES
Your questions with our brief answers follow:

QUESTION 1: . Can a Coastal Policy Council member (or
their alternate) sit on a petition proceeding if that individual
previously participated 1in the action now under apoe? 1~to the
Council? Your specific questions were:

a) . For a state consistency determination, can a
state resource agency commissioner who acted on the determination
also hear and decide a petition on the state agency action?

ANSWER: No. If a commissioner participated in a
commissioner-level elevation under 6 AAC 50. 070 (k) ,
the commissioner may not participate 1in a CPC
petition proceeding under AS 46.40.100 on the same
state agency action.

b) . In a parallel case, can a Coastal Policy
Council public member hear and decide on a petition regarding a
coastal district action if the public member substantively
participated as a local official 1in the coastal district action
under petition?

ANSWER: The answer to this question depends on the
definition of "substantively participated.” For
the purposes of this opinion, as it parallels your
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first question, we assume that “"substantively
participated” means that a public member has

participated in the decision on the coastal
district action that 1is being brought by petition
to the CPC. Considering these facts, our response
is no, a CPC public member who participates 1in a
decision on the coastal district action may not
participate in a CPC petition proceeding under
AS 46.40.100 on the same district action.

QUESTION 2: IT t ie answer to the Tfirst question was
"no." vour next gquestion was whether a state resource agency
commissioner may delegate his or her authority to act on a strvte
agency action (e.g., a state conclusive conristencv determination)
in order to partici,pate as a Coastal Policy Council member 1in a

subseguent petition on the same state agency action?

ANSWER: No. The regulations governing the
procedures for a consistency determination do not
allow for such delegation to be made. However,

this 1is a complicated 1issue because AS 44.19.155
and AS 46.40.100 statutorily require commissioners
to sit on petitions. Because of the inconsistency
between the statutes and the regulations in
6 AAC 50, there should be some change made to
resolve this conflict.

QUESTION 3: Is it acceptable for a Coastal Policy
Council member for alternate) to sit on a petition proceeding when
the member®s agency or municipality initiates the petition? Does
a conflict of interest exist precluding that member®s participation
on the petition?

ANSWER: CPC members and alternates may not sit on
petitions initiated by their agencies or
municipalities.

QUESTION 4: Is it acceptable for a Coastal Policy
Council member (or alternate) to sit on a petition proceeding when
an action by the member®s agency or municipality is th :subject of
the petition? Does a conflict of interest exist precluding that
member®s participation on the petition?
ANSWER: We assume that this gquestion 1is the
converse of your question number three, and that
the question is whether a CPC member or alternate
may sit on a petition brought by another party
against a member®s agency or municipality. Under

«
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these facts, 1if a CPC member participated 1in a
decision concerning an action, that member or his
or her alternate may not sit on a petition

proceeding concerning that action. If the member
did not participate 1in the decision, then that
member or alternate would normally still be unable
to participate in the petition decision. There has
been oneexception to this. Because of the
extraordinary circumstances in that situation, this
was acceptable; but as we have said, normally it is
not.

You alsonoted inyour request that it "would be helpful if your
response discussed some of the different scenariosCouncil members

might experience."” Opinion Request from Paul C. Rusanowski,
Director Division of Governmental Coordination, Office of
Management and Budget to Attorney General Charles E. Cole, May 26,
1992, at 1. We will outline some of the situations that have

arisen concerning petitions 1in this opinion and we will also
describe a few scenarios likely to occur.

I1. HISTORICAL BACKGROUND

To give some perspective on the 1issues you raise we
provide the following background information.

The main reason the Alaska Coastal Management-Program
("ACMP™) and the Alaska Coastal Policy Council ("CPC") are facing
the issues you raise is because, when the consistency determination
process in o AAC 50 was adopted in 1984, there was no commensurate

statute change to AS 46.40.100. In 1977, when the legislature
enacted AS 46.40.100, it created an ability for certain people to
appeal issues to the CPC through "petitions." In 1984, when the

CPC promulgated 1its regulations creating the consistency review
process Tfor consistency determinations in 6 AAC 50, it deleted.a
section of the regulations that specifically allowed consistency
determinations to be reviewed by the CPC. 6 AAC 80.030(a)(3), am.
10/28/84, Register 92. The intent was to have consistency
determinations appealed to court rather than to the CPC. See 1988
Inf. Op. Att"y Gen. (Jul. 1; 366-136-85). However, thera was no
commensurate statutory change to AS 46.40.100. Notwithstanding the
new regulations, the statute continued to provide for a petition to

the CPC from a final consistency determination. Thus, a dual
avenue of appeal was created. This creates due process concerns
and complex delegation-of-authority issues. Because AS 44.19.155

and AS 46.40.100 statutorily mandate that commissioners (or high-
ranking permanent alternates) sit as members of the CPC (including
when the CPC hears petitions) , it is in conflict with the
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consistency determination regulations at 5 AAC 50 et seq. which
require commissioners to sit on final consistency determinations.
There would be a violation of the Administrative Procedure Act and
its due-process implications if commissioners followed the mandates
of both o AAC 50 and the statutes. Because of this, there should
be changes made to either the statutes, the regulations, or both to
resolve this conflict.

AS 46.40.100(h)

In 1977, when the legislation creating the ACMP passed,
it contained AS 46.40.100, the statute providing the right for
certain people to "petition™ the CPC for relief from violations of
a coastal district management program. AS 46.40.100(b), which has
not changed since 1977, except for renumbering, states:

On petition of a coastal vresource district, a
citizen of the district, or a state agency, showing
that a district coastal management program is not
being implemented, enforced or complied with, the
council shall convene a public hearing to consider _—
the matter. A hearing called under this subsection
shall be held in accordance with the Administrative
Procedure Act (AS 44.62). After hearing, the
council may order that the <coastal resource
district or state agency take any action which the
council considers necessary to implement, enforce
or comply with the district coastal management
program.

AS 46.40.100 was codified from section 4, chapter 84, SLA 1977, the
source of which was HB 342 (1977). Subsection (b) of AS 46.40.100
(the most pertinent to this opinion) was only changed slightly
during the Ilegislative process. CSHB 342 was offered April 21,
1977, by the Community and Regional Affairs Committee.

The Jlegislative history indicates that the legislature
intended the Alaska Coastal Policy Council to be an adjudicatory
body composed of high-ranking state and local officials who, as
part of their duties, would be 1involved with hearing petitions
concerning the 1implementation and enforcement of coastal district
programs. See AS 44.19.155 for a list of individuals composing

There have been some interviews of people who participated in
the creation of the ACMP. One of them was with Murray Walsh, who
was with the state Office of Coastal Management and who worked on

(continued...)
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the CPC (mayors, assembly members, and state commissioners). The
foremost indication of the intention that the CPC is an
adjudicatory body is the plain language of AS 46.40.100(b).

The Jlanguage of the statute clearly envisions certain parties
bringing petitions to the CPC on district coastal management
program implementation, enforcement, or compliance 1issues for
resolution. The statute does not exempt ACMP consistency
determinations  from its ambit.2 The legislature®s policy
statement about the ACMP legislation noted:

It is the policy of the state to:

(6) authorize and require state agencies
to carry out their planning duties, powers and
responsibilities and take actions authorized
by law with respect to programs affecting the
use of the resources of the coastal are in
accordance with the policies set out in this
section and the guidelines and standards
adopted bv the Alaska Coastal Policy Council
under AS 46.35.

1(. ..continued)

draft coastal zone legislation in the 1970s. As Mr. Walsh recalls,
the committee charged with looking at creating the ACMP did not
spend a great deal of time on the CPC petition process (embodied in
AS 46.40.100). It was incorporated into the draft legislation as
a standard appeals mechanism to accompany the CPC"s proposed rule-
making authority. Mr. Walsh also noted that AS 46.40.100 addressed
the concerns raised about the various parties®™ compliance with
coastal programs. See Enclosure "C" from the CPC Petition
Subcommittee Meeting Packet from Robert L. Grogan, Director,
Division of Governmental Coordination, Office of Management and
Budget, Nov. 15, 1989, at 5.

The initial ACMP consistency determinations were adopted after
passage of the ACMP and did not 1include an elevation process.
Prior 6 AAC 80.030 (eff. 7/18/78, Register 67). The ACMP elevation
consistency determination regulations were not adopted until 1984,
seven years after the legislature enacted the statute, so it 1is
unsurprising that the initial statute makes no mention of
consistency determinations.
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Sec.” 2, CCS SCS CSHB 342 (emphasis added). Thus, the legislature
recognized that state agencies were required to carry out their
duties 1in accordance with the guidelines and standards set by the
CPC. AS 46.40.200; see 1978 Op. Att"y Gen. No. 27 (Oct. 26). To
enable the CPC to enforce its standards, the legislature also gave
the CPC the authority to hear petitions on district coastal
management program standards (which, once adopted by the CPC,
become enforceable as state regulation as outlined in
AS 46.40.100). See 6 AAC 85.180(a); and see statutory authority
cited as authority for that regulation.

In the Attorney General®s bill review of HB 342 after it
passed, this office noted:

The central feature of the proposed Act is the
creation of the Alaska Coastal Policy Council in
the Office of the Governor. AS 44.19.891. The
council is comprised of nine public members (who
must be elected municipal officials) appointed by
the governor from the nine coastal regions set out
in sec. 891(1), and seven state cabinet officials
motioned in sec. 891(2). The main function of the
council 1is to adopt guidelines and standards, for
use by municipalities 1in organized boroughs and
"coastal resource service areas""™ in the unorganized
borough, stating how to develop a coastal
management program and what to include in that
program to gain council approval.

Following legislative approval of the district
programs, the municipalities which exercise zoning
or land use controls implement the programs for
their areas, and in areas of the coast where zoning
of land wuse controls are not exercised state
agencies implement the progranm. If the programs
are not implemented or if thev are not being
DroDerlv enforced, a coastal resource district, a
citizen of the district, or a state agencv can
commence an administrative action before the
council under the Administrative Procedure Act
("APA™). to reguire implementation or* enforcement.
The council decision 1is reviewable 1in superior
court under the APA and orders of the council are
enforceable in superior court under AS 46.35.100.
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Att"y Gen. Bill Review for CCS SCS CSHB 342, June 6, 1977, Att"y
Gen. File No. J-88-066-77, at 2, 3 (emphasis added).

I11. FEDERAL STATEMENTS

Besides the contemporaneous bill review, there are
subsequent statements about the petition process as an enforcement
mechanism, and the CPC as an adjudicative body, contained in the
Final Environmental Impact Statement ("FEIS**) and its "Findings™ on
the ACMP when it was accepted 1into the federal <coastal zone

management system. In particular, in the FEIS "Summary of the
Alaska Coastal Management Program™ ("Summary"™), the FEIS mentions
that

[t]he Act establishes a Coastal Policy Council to
direct the coastal management program and resolve
conflicts during its implementation. The Council
is responsible for reviewing and approving district
coastal programs and developing specific standards
and guidelines for managing coastal land and water
areas and uses.

State of Alaska Coastal Management Program and Final Environmental
Impact Statement, Scate of Alaska Office of Coastal Management, and
U.S. Department of Commerce, Office of Coastal Zone Management,
May 30, 1979, at 17. The FEIS further states in the Summary that

[t]he Division of Policy Development and Planning,
as lead agency for the program, 1is responsible for
reviewing the consistency of state and Federal
actions with the ACMP. On petition, the Council
may order any action considered necessary to
implement, enforce or comply with the district
coastal management program. Council orders are
enforced in the state Superior Court. State agency
actions inconsistent with the standards are subject
to judicial review.

Id. at 19. The FEIS also notes:
The main device for conflict resolution 1in areas
for which district programs have been approved 1is
provided for in AS 46.40.100(b)-(e). *

Id. at 153.

Besides the FEIS, there were "Findings"™ made by Robert
Knecht, the Assistant Administrator for the federal Coastal
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Management Program when he approved Alaska®s program. In the
+indings, Mr. Knecht stated:

The agency having greatest responsibility for
implementation of the ACMP 1is the Alaska Coastal
Policy Council. . . . it may 1ssue orders to
ensure compliance with approved district programs
and adopt resolutions to express 1its views on

matters that concern the ACMP. Under the
Administrative Directive, the Council is authorized
to resolve interagency disputes concerning

implementation of the ACMP, unless deadlines make
it necessary to carry the dispute directly to the
Governor.

"Findings™ of Robert W. Knecht, Assistant Administrator, for
Coastal Zone Management, National Oceanic and Atmospheric
Administration, Approval of the Alaska Coastal Zone Management
Program, July 1979, at 44.

Furthermore, while it may not have been necessary to
create the CPC or the petition process to satisfy federal
requirements for acceptance into the federal coastal zone program
(16 U.S.C.A. 8 1451 et seg.). there are federal requirements for
some sort of implementation and enforcement mechanism to obtain
federal approval of a state coastal management program.

The National Oceanic and Atmospheric Administration
(NOAA) coastal zone management regulations (15 C.F.R. S 923.1 et
seg.), largely unchanged since early 1979, provide the national
framework and the options available to states developing coastal
programs. As a general statement about <coastal program
requirements, the federal requirements require a state to develop
a management program that "includes sufficient legal authorities
and organizational arrangements to implemert the program and ensure
conformance to it." 15 C.F.R. 8923.1(c)(6)(1992).

The NOAA regulations at 15 C.F.R. S 923 Subpart E
describe the detailed requirements regarding a state"s coastal
program authorities and organization. 15 C.F.R. S 923.40(b)
indicates that a state may choose which state entity or entities
will exercise its coastal program authorities, but

[tlhe major approval criterion is a determination
that such entity or entities are required to
exercise their authorities 1in conformance with the
policies for the management program. Accordingly,
the essential requirement is that the state
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demonstrate that there is a means of ensuring such
compliance.

Id. Also, 15 C.F.R. S 923.41(b)(2)(1ii) requires that the state
have the ability to "[r]esolve conflicts among competing uses."”
Thus, if a state wishes to have a federally certified coastal
management program, as Alaska did when it created the ACMP, see
FEIS, infra, it must have some enforcement mechanism. Prior to the
creation of the elevation process for consistency determinations 1in
6 AAC 50.010 et seg. , the CPC was the main enforcement component of
the ACMP.

Before 1984 and the creation of the "elevation™ process
outlined in 6 AAC 50, there was a state regulation specifically
stating that any consistency reviews were subject to CPC review.
See previous 6 AAC 80.030 (eff. 7/18/78, Register 67). From 1978
until 1984 state agencies and the Division of Policy Development
and Planning ("DPDP"™) performed "consistency reviews" to determine
whether a project was consistent with the ACMP. The reviews were
guided by the standards of the ACMP at 6 AAC 80.010 et seg., which
were adopted 1in 1978, and by several governors®™ Administrative
Orders, but did not include the elevation process.

IV. CONSISTENCY DETERMINATIONS

In 1984, the Governor®"s Office developed a new method to
review consistency determinations and adopted regulations- This
was the "elevation process” outlined in 6 AAC 50 et seq.
Subsequent to the Governor®s adoption of regulations, the CPC
incorporated them into the ACMP. June 8, 1984, Adoption Order of
the CPC; see Apr. 19, 1984, memorandum from Assistant Attorney
General Laura Davis to Bob Grogan, Assoc. Director, Division of
Governmental Coordination, Att"y Gen. File No. 399-122-84, Re:
Proposed amendment to Coastal Policy Council regulations
incorporating project consistency regulations. When the CPC
incorporated the <changes to 6 AAC 80.030(a)(3), it did so by
deleting language providing for CPC review of state consistency
actions and, instead, inserting a reference to the new process
specified at 6 AAC 50. The regulation, showing the amendments, was
as follows:

6 AAC 80.030 is amended to read:

6 AAC 80.030. PROGRAM MANAGEMENT AND
COORDINATION. () The [OFFICE OF COASTAL
MANAGEMENT] Division of Governmental Coordination
of the Office of Management and Budget is the
designated lead agency for the Alaska Coastal
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Management Program. . The [OFFICE OF COASTAL

MANAGEMENT] Division of Governmental Coordination
of the Office of Management and Budget shall

3) review State and federal actions for
consistency with the Alaska Coastal Management
Program, [SUBJECT TO COUNCIL REVIEW.] as provided
in 6 AAC 50.

6 AAC 80.030, amended 10/28/84, Register 92; Amendment to
6 AAC 80.030 as submitted to the Department of Commerce, Office of
Ocean and Coastal Resource Management for Review, by Robert L.
Grogan, Associate Director, Division of Governmental Coordination,
June 26, 1984.

While the CPC thus adopted the elevation procedures
outlined in 6 AAC 50, and tried to remove itself from the process
of reviewing petitions on consistency determinationslL-AS 46.40.100
and its right of petition remained unchanged. This analysis is
supported by a 1984 Attorney General®s Informal Opinion. See 1988
Inf. Op. Att'y Gen. (Jul. 1; 366-136-85) .3 To the extent that

This opinion was written in 1984, but was redated 1988 for
publishing. The Attorney General®s informal opinion makes rt clear
that, when the state created the consistency determination process
in 6 AAC 50.010 et seq.. it intended to avoid having conclusive
consistency determinations appealed to the CPC. In fact, the
opinion states that there is no administrative appeal of
consistency determinations— rather, an appeal goes straight to
court. Because of the importance of the opinion, which definitely
outlines the Dbelief that after the implementation of the
consistency determination process in 6 AAC 50 there was no right of
administrative appeal of a consistency determination, we have cited
it at length below. As the opinion states:

[The attorney general®s office was requested to
provide advice] regarding the creation of a uniform
appeals procedure for the review of project
consistency determinations made under 6 AAC 50, and
agency permits which implement * a " project
consistency determination. Any appeals procedure
should Dbe consistent with the goals of the
Governor®s Administrative Order No. 78 (December
20, 1983), 1i.e., simplifying and expediting well-
continued. ..)
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J(...continued)
reasoned decision making in the issuance of state

agency permits and in the 1issuance of project
consistency determinations under the Alaska Coastal
Management Program ("ACMP™).

Alaska superior courts have jurisdiction to
hear appeals from a state administrative agency
"when appeal 1is provided by law." AS 22.10.020.
There is no statute specifically providing for the
appeal from a project consistency determination.

However, there are numerous statutes and
regulations providing for review of resource agency
actions which may implement a consistency

determination.

Despite the absence of any statutory provision
for appeal of a project consistency determination,
it 1s a final state agency action and 1is, we
believe, reviewable by appeal to the superior
court. However, appellate review of the project
consistency determination alone may not provide
meaningful relief if the applicant obtains permits
and proceeds with the project in the meantime. The
issuance of permits may be stayed only if the state
withholds 1its consistency determination (i.e., by
allowing reconsideration before it is issued) or if
a court enjoins the issuance of permits.

An adjudicatory hearing would be time
consuming and 1is not, 1in our view, necessary to
provide an adequate record for judicial review. A
project consistency determination which reflects
the reasoning of the agencies and the alternatives
considered should constitute an adequate
"decisional document™ permitting judicial review of
the ag <cy decision on the record.

In summary, the project consistency review

process has simplified and streamlined the issuance

of agency permits Tfor development projects in
(continued. ..)
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opinion suggests that there 1is no right to "appeal™ consistency
determinations through petitioning the CPC under AS 46.40.100, we
hereby clarify that opinion.

V. PETITIONS

Although the CPC changed 1its regulations, apparently to
avoid appeals of consistency determinations to the CPC, this is not
what happened. Since the inception of the ACMP, seven petitions
have been submitted to the Council: Anchorage citizen (1981),
Anchorage citizen (1984), city of Kaktovik (1988), Juneau citizen
(1990), Cenaliulriit Coastal District (1990), North Slope Borough
Coastal District (1991), and Bering Straits Coastal District 1in

conjunction, with the Native Village of Koyuk IRA. Five of the
seven petitions were resolved before reaching a full hearing and/or
were subsequently withdrawn by the petitioner. See Memo from Paul

Rusanowski, Director, Division of Governmental Coordination, to
Paul Fuhs, Legislative Liaison, Feb. 2,. 1992,. Briefing Paper on
SB 47, at 1, note 1. The two that were not withdrawn were the
petitions brought by Cenaliulriit and Bering Straits. Both of
these petitions concerned consistency determinatic s. The
Cenaliulriit petition went to a full hearing before the CPC and the
Bering Straits petition is still pending.

After hearing the Cenaliulriit petition, the CPC issued
a decision. The Council®s October .1991 decision on the
Cenaliulriit petition, affirming DNR"s consistency determination

3(...continued)
Alaska®s coastal zone, and it provides a reasonable
opportunity for all interested parties to
participate in agency decision making.

In order to enhance this effort we
recommend the following: (O WwWe would
discourage the adoption of any uniform appeals
procedure which unduly extends the time
required f->r final agency decision making.
(2) We would also encourage all resource
agencies to propose changes to their own
statutes and regulations to eliminate time-
consuming administrative appeals or
adjudicatory hearing processes which apply to
their permit decisions.

1988 Inf. Op. Att"y Gen. at 2-4 (Jul. 1; 366-136-85) (citations
omitted).
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for Goodnews Bay offshore prospecting permits, was affirmed by
superior court Judge Fabe on February 10, 1992. Kuitsarak Corp. wv.
Swope. Comm®n. No. 3AN-90-7663 Ci. However, the decision was
subsequently appealed to the Alaska Supreme Court. Kuitsarak Corp.
v. Swope. Comm"r. No. S-5176. (Briefing should be complete in that
case by the end of March 1993.)

In Kuitsarak Corp. (also referred to as "Goodnews Bay"),
the superior court rendered the first of two court decisions to
date concerning a petition to the CPC. In doing so the court
discussed the language of AS 46.40.100, stating:

The statute clearly contemplates two distinct
stages: (I) a petition that makes a "showing" that
the district program "is not being implemented,
enforced or complied with"; and (2) a hearing to
determine whether substantial evidence supports the
showing. AS 46.40.100(b). The statutory language,
itself, limits the initial review of the evidence
to the petitioner®s facts, only. This is
consistent with the definition of a prima facie
case where the focus is on whether the moving party
can put forth enough evidence "such as will
"suffice, until contradicted and overcome by other
evidence.""™ Pacific Telephone v. Wallace. 75 P.2d
942, 947 (Ore. 1938) (emphasis added). At the
first stage, then, the reviewing body examines orfly
the petition and any supporting or explanatory
exhibits or documentation submitted with the
petition. IT it is determined from a review of the
petitioner®s written presentation that a prima
facie showing has been made, then a full hearing 1is
required where both parties present all of their
evidence and the council determines the validity oi
the petitioner®s claim wusing the substantial
evidence test.

Kuitsarak Corp. at 16 (Alaska Super., Feb. 19, 1991) (emphasis 1in
original). After the court reheard its initial appeal, the court
further noted, "The CPC has considerable institutional competence
in these 1issues and has a key statutory role to play prior to
judicial review.” Opinion on Rehearing at 3 (June 10, 1991). The
procedure used 1in the Goodnews Bay case was contrary to the way
major ACMP appeals concerning consistency determinations had been
brought since 1984. As an Attorney General®s 1informal opinion
noted in 1990:
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The common understanding [of how consistency
determination appeals would be brought] was that
any adjudication of the consistency of a particular
state or local government action with the ACMP
would be by the courts. See, e.g. . Hammnnri v.
North Slope Borough. 645 P.2d 750 (Alaska 1982) .
Judicial relief normally is not available until
whatever administrative remedies provided are
exhausted. See, €e.g.. Hvning v. University of
Alaska. 621 P.2d 1354 (Alaska 1981).
Significantly, it has never been argued, or even
suggested, that someone must file a petition with
the Coastal Policy Council under AS 46.40.100(b)
before one may seek relief from the courts.

1990 Inf. Op. Att"y Gen. at 8 (Feb. 9; 663-90-0178).

At this point, as noted above, the Goodnews Bay case is
on appeal to the Alaska Supreme Court, and the CPC has another
petition pending before it in.Bering Straits Coastal Management
Program and Native Village of Kovuk IRA Council v. State of Alaska.
Dep*"t of Natural Resources, and Keith Koontz. concerning the
issuance of an Alaska Department of Natural Resources trapping
cabin permit near Timber Creek 1in northwest Alaska. While there
have been few petitions overall, they present difficult issues such
as the ones you have raised.

As there has only.been one complete hearing before the
CPC (in the Goodnews Bay case) , there is little experience with the
guestions you pose. However, the 1issue about who can sit on a
petition is an important one, and one that will arise as soon as
the pending petition 1is heard by the CPC. We now turn to a more
in-depth analysis of your questions.

V1. ANALYSIS OF RESPONSES TO OPINION REQUEST QUESTIONS
A. Participation In Decisions Under The APA And Due Process

Your first question was, "Can a Coastal Policy Council
member (or their alternate) sit on a petition proceeding 1f that
individual previously participated in the action now under appeal
to the Council?"™ Your first specific question under this topic was

a) For a state consistency determination, can a
state resource agency commissioner, who acted on
the determination, also hear and decide on a
petition on the state agency action?
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As we said earlier, the brief answer to this question is "No." If

a commissioner participated in a commissioner-level elevation under
6 AAC 50.070(k), the commissioner may not participate in a CPC
petition proceeding under AS 46.40.100 onthe same state agency
action.

The main reasons for this are the duty of impartiality
required under the state Administrative Procedure Act and the due
process implications raised by that duty. AS 46.40.100(b) states
that "(a] hearing called under this subsection shall be, held 1in
accordance with the Administrative Procedure Act (AS 44.62)."4
The Administrative Procedure Act ("APA™) includes aduty of
impartiality. AS 44.62.630 states:

IMPARTIALITY. The functions of hearing
officers and those officers participating in
decisions shall be conducted in an impartial manner
with due regard for the rights of all parties and
the facts and the 1law, and consistent with the
orderly and prompt dispatch of proceedings. These
officers, except to the extent.required for the
disposition of ex parte matters authorized by law
may not engage in interviews with, or receive
evidence from, a party, directly or indirectly,
except upon opportunity for all other parties to be
present. Copies of all communications with these
officers shall be served upon all parties. -

The APA requirement of impartiality reflects fundamental
fairness considerations that attend agency tribunals. An
"impartial tribunal™ 1is one of the cornerstones of fundamental
fairness required u ider both the APA and constitutional due process

Although there has been some question *whether all the
procedures of the Administrative Procedure Act apply to CPC
petitions, see 1990 Inf. Op. Att"y Gen. at 10 (Feb. 9;
663-90-0178), because of the direct statement in AS 46.40.100(b),
the APA is applicable for purposes of adjudicating a petition. See
1989 Op. Att"y Gen. No. 01 (July 25).
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rights.5 See K & L Distributors. 1Inc. v. Murkowski, 486 P.2d 351,
357 (Alaska 1971). As we have previously described:

Paramount to all administrative proceedings is
that the Respondent be accorded "due process.”
What lawyers usually refer to when they speak of
"due process”™ 1is the right to a fair and impartial

hearing. Each board member who sits 1in a hearing
has an obligation to protect these richts. :
[A hearing] must be before an impartial

adjudicator.

1977 Inf. Op. Att"y Gen. at 5 (Nov. 12; 663-239-78) (emphasis 1in
the original).

Impartiality is not affected by simply knowing
information about a <case, or even by participating 1in early
investigative phases of a case. See 1984 Inf. Op. Att"y Gen.
(Feb. 6; 366-220-84) .. As the U.S. Supreme court has noted, "The
mere exposure to evidence presented in nonadversary investigative
procedures 1is insufficient in itself to impugn the fairness of the
Board members at a later adversary hearing." Withrow v. Larkin.
421 U.S. 35, 55 (1975). Thus, if it were not for the fact that
commissioners cannot participate in both a final consistency
determination and a CPC petition on the same determination, it
would be acceptable for commissioners to participate in the
consistency determination elevation process outlined in_6 AAC 50
without running afoul of due process concerns, even though they
might have some information about the project undergoing review
before sitting at the Tfinal elevation level. Similarly, CPC
members, including commissioners (if they are not barred from
having previously sat on a commissioner-level elevation on the same
matter), who oarticipated 1in an initial "showing"™ hearing under
AS 46.40.100(b), may still participate in the final decision on the

5 The Alaska Constitution incorporates the due process clause of
the U.S. Constitution®s Fourteenth Amendment in Alaska Const, art.
I, 8 7. That section states: "No person shall be deprived of

life, liberty, or property, without due process of law . . . ."
Id. This memorandum discusses general due process considerations.
Because petitions are governed by t.ie APA we have not separately
analyzed what specific due process might be. required completely
independent from the APA. However, there are cases that recognize
that the right to bring a cause of action may constitute a property
interest mandating due process. See Logan v. Zimmerman. 455 U.S.
422 (1982); Save our Dunes v. Ala. Dep"t of Env"t Management. 834
F.2d 984 (11th cir. 1987).
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matter. What 1is not acceptable 1is for a commissioner to

participate in a commissioner-level elevation -decision under
6 AAC 50, and then also participate in the separate review of that
same decision by the CPC wunder AS 46.40.100. Under these
circumstances, requiring a commissioner to review and evaluate his
or her own decision violates due process considerations. As the
U.S. Supreme Court has stated, "[W]hen review of an initial
decision is mandated, the decision maker must be other than the one
who made the decision under review. Allowing a decision mak: r to
review and evaluate his own prior -decisions raises problems."
Withrow at 53 n.25 (citations omitted).

In Matter of Robson. 575 P.2d 771 (Alaska 1978), the
Alaska Supreme Court commented on the difference between a board
making preliminary factual 1inquiries and sitting on a final
decision versus a board participating in an advocacy capacity
against a party and then sitting on a final decision concerning the
same party. While not exactly on point (although in some
consistency determination elevation proceedings this could be the
situation as state agencies can themselves elevate and advocate a
position, see 6 AAC 50.070(j)), the case clearly warns against a
board member serving in two conflicting capacities on the same

matter. As the court noted, "It is desirable that administrative
hearings be clothed with not only every element of fairness but
with the very appearance of complete fairness as well."” Id. 575

P.2d at 774 (citations and quotes omitted). Finally, 1in an Alaska
Supreme Court decision that is instructive on this issue as-well as
another issue you have raised, the court (citing to a United States
Court of Claims case) has said, "[N]Jo man can review his own
decision with the requisite degree of quasi-judicial detachment and
impartiality.” State v. Lundaren Pacific Const. Co. . 603 P.2d 889,
895 (Alaska 1979). As the legislative history outlined previously
portrays, the CPC was intended to be an independent adjudicative
review body to hear petitions and make orders. The independence of
the CPC"s review authority would be jeopardized by a commissioner
prejudging an 1issue in a consistency determination and then also
sitting on the CPC to again judge the same 1issue.

To conclude on this issue, our analysis 1is that when a
board makes an initial determination under standards different from
the final determination, such as during the "showing"™ phase
outlined 1in AS 46.40.100(b) (and discussed 1in the Goodnews Bay
case, infra), board members may sit on a final decision on the same
issue (if there 1is no other reason barring them from doing so0)
However, when a commissioner participates 1in the decision at a
commissioner-level elevation on a final consistency determination,
that commissioner may not then also sit in judgment on the same
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matter with the CPC. To do so would violate the APA requirement of
impartiality and due process notions of fairness as outlined above. ~

Your second question 1in this section was:

b) In a parallel case, can a Coastal Policy
Counci®" oublic member hear and decide on a petition
regarding a coastal district action if the public
member substantively participated as a local
.official in the coastal district action under
petition?

As our br_ef answer stated, assuming that "substantively
participated” means that the public member participated 1in a
decision, the public member cannot then transfer to the CPC and sit
in judgement on the same matter. This presents the same difficulty
presented with the commissioners, and our analysis 1is the same.
Therefore, for the reasons that we have given to question 1(a), we
find that this too would be a violaticr of the APA and due process
notions of fairness.

B. Delegation

Your second question was, if the answer to the first
guestion was "no," (as it 1is), whether a state resource agency
commissioner may delegate his or her authority to act on a state
agency action (e.g., a state conclusive consistency determination)
in order to participate as a Coastal Policy Council member 1in. a
subsequent petition on the same state agency action.6 Our brief

answer to this guestion was "no" concerning consistency
determinations, because the ACMP consistency determination
procedures do not allow for such a delegation. We also noted

that this is a complicated 1issue because AS 44.19.155(d) in
combination with AS 46.40.100 statutorily require commissioners to
sit on petitions. IT a commissioner participates in an elevation
he or she cannot sit on the same 1issue with the CPC. Because of
this 1inconsistency there should be a change in the statutes, the
regulations, or both. Our more complete response follows.

AS 44.19.155(d) allows a CPC member to select one person (who
must have fairly high-ranking official qualifications) as a
permanent alternate.

- We have answered this question only about consistency
determinations. .Other state actions would have to be reviewed on
a case-by-case basis to determine whether a delegation was
acceptable.
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1. Delegations Under 6 AAC 50

The elevation regulations in 6 AAC 50 ignore
AS 44.19.155, AS 46.40.100, and the statutory petition process 1in
general. Again, because the statutes did not change, neither did
the right to bring a petition to the CPC (rather than appeal from
an elevation straight to court as the elevacion regulations allow).
The regulations cannot overrule the statute in this regard. AS
44 .62.030; see also Chevron U.S.A. v. LeResche. 663 P.2d 923, 927
n.6 (Alaska 1985) (citing AS 44.62.030). The elevation regulations
are also clearly structured to provide for the second to last level
of elevation to Dbe held by high-ranking state officials
(commissioners) and for the final level to be held by the highest-
ranking state official - the governor. 5 7°C 50.070(k). It is
clear that the regulations intend only these officials to make the
kinds of decisions that rise to this level of importance,
especially as the decisions are appealable directly to court.

The elevation process described 1in ACMP regulations
provides for a series of internal appeals from staff through the
commissioners and possibly the governor. When a project.undergoes
a consistency review (for consistency with the ACMP and coastal
district standards), information on the project is disseminated to
all the resource agencies and the affected coastal districts. A
coordinating agency organizes consideration of comments from the
agencies, the applicant, and the district, and determines whether
there 1is a consensus on the project at staff level The
coordinating agency then notifies the affected coastal district and
the applicant about a proposed consistency determination, or issues

to be resolved. If an agency, the coastal district, or the
applicant does not concur with the proposed determination, it may
"request elevation of the review.” 6 AAC 50.070(])- IT elevation

is requested, the coordinating agency "shall elevate the review as
necessary to the division directors, and then commissioners of the
resource agencies.” 6 AAC 50.070(k). The coordinating agency
shall also arrange meetings and mediate among the agencies, the
affected coastal resource districts, and the applicant to resolve
outstanding 1issues and reach a mutually acceptable consistency
determination. "If no consensus 1is reached, the coordinating

The Division of Governmental Coordination coordinates the
review when more than one agency"s permits are required for a
project; the agency whose permits are sought coordinates the review
if only that agency®s permits are required. AS 44.19.145(11);
6 AAC 50.010; 6 AAC 50.070(c), and (d).
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agency shall render a determination consistent with any policy
direction given by the commissioners or the governor."” Id.”

As described above, the elevation of consistency
determinations depends upon the “eappeal,” ™ informal though it may
be, of issues up through a chain of command to the commissioners,
and even the governor. O In determining whether a delegation of
authority is allowed, the Alaska Supreme Court has said that

thegeneral rule gpverning subdelegations is

whether it 1is reasonable <co believe that the
legislature intended a particular function to be
performed by designated persons because of their

special qualifications. If _the legislature
intended a function to be performed only by limited
persons, _ subdelegation is invalid.

Kaiser v. Sundberg, 734 P.2d 54, 69-70 (Alaska 1987) (citing 1
Norman J. Singer, Sutherland Statutory Construction S 4.14 at 155-
56 (4th ed. 1985)) (other citations omitted); see 1992 Inf. Op.
Att'y Gen. at 4 (May 29; 663-92-0494).

Although 6 AAC 50.070 1is < regulation rather than a
statute, the rules of statutory construction are the same, and the
guestion becomes what the intent of the CPC was when it adopted the
consistency determination regulations. In the historical
background section of this opinion we noted- that a consistency
determination 1is a "final state agency action and 1is
reviewable by appeal.”™ 1988 Inf. Op. Att"y Gen. at 2 (Jul. 1; 366-
136-85) .11 Because of the way the consistency determination
process is structured, with the final level being the commissioners
(or, as noted, the governor), with the result then appealable to
court, clearly the intent behind that structure was to have the
commissioners, not delegees, sit on the commissioner-level

elevation. While elevations are, in practice, processed on a
fairly informal basis, the final levels do take on an adjudicative
function. The decisions are essentially appealed to the highest

As defined in AS 44.19.152(3), "render"™ means to coordinate
and 1issue.

10 We are aware of only one consistency determination that has
gone to the governor for a decision.

11 We also discussed the anomaly created by the fact that
AS 46.40.100 was not amended when 6 AAC 50 was adopted, thus
leading to two appeal routes.
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level of state administration for a final consistency determination
which may then be appealed to court. Thus, wunder the ACMP®s
consistency determination elevation regulations, commissioners may
not delegate their authority to sit on commissioner-level
elevations. However, this inability to delegate creates a conflict
with AS 44.19.155(d) and AS 46.40.100, which require commissioners
to sit on CPC petitions (as explained below) . Because of this, the
regulations, or the statutes, or both, should be changed.

2. Delegations Under ACMP Statutes

When the legislature created the ACMP it used a holistic,
broad-based approach, mandating that all the state resource
agencies comply with the ACMP. AS 46.40.200; see 1978 Op. Att'y
Gen. No. 27 (Oct. 26). Moreover, just as the federal coastal zone
management program delegates authority over federal decisions in
state coastal areas (when a state has a federally-approved program
such as Alaska®s), 16 U.S.C. & 1451 et. seg. (1990); see Timothy
Eichenberg, Federalism and Federal Consistency: The State
Perspective. 1 Coastal Zone "87,. at 542-55 (1987), the ACMP
similarly requires the state to comply with approved coastal
district programs*” standards. See AS 46.40.010(c) (D)
(incorporating district programs into the ACMP); AS 46.40.070; 6
AAC 80.010; 6 AAC 85.090; 1980 Op. Att"y Gen. No. 11 (May 12).
Thismakes it extremely important for high-ranking state officials
to be integrally involved 1in the adoption andenforcement of
district programs®™ standards.”

Your question asked whether commissioners may delegate

their duties under the elevation regulations in 6 AAC 50. our
response 1is "no," but “his means the regulation creates a due-
process problem because of what ACMP statutes require. This
section explains these statutory requirements. If a commissioner

were not statutorily required to sit on CPC petitions, or if due
process would allow a commissioner to appoint a subordinate to sit
in his or her stead on a petition there would be no problem with
the commissioner being tound to participate in an elevation under
the process in 6 AAC 50. However, due process considerations and
the statutory construction and intent of AS 44.19.155 do not allow
a commissioner to delegate his or her duties to sit on a CPC
petition to his or her subordinate alternate even 1if the
commissioner has participated in an elevation (as the elevation
regulations require). Under present law, the commissioner would be
bound to serve in both forums - which 1is unacceptable under due
process considerations. Therefore, either the regulations or
statutes must be changed.
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3. Delegations Under ACMP Statutes And Due Process
State v. Lundgren Pacific Const. Co. . 603 P.2d 889

(Alaska 1979), dealt with a situation where a decision maker had
delegated a decision on appeal of his original decision to his
subordinates. The court specifically noted that "[individuals
given the right to decide in their own favor or the favor of the
person who employs them cannot be said to be exercising a judicial
function at all." Id. at 895 (citation omitted). As the court
noted, "[a]ln 1impartial tribunal 1is basic to a guarantee of due
process,” and "administrative hearings must not only be fairly
conducted, but must also give the appearance of complete fairness.”
Id. at 895-96. As the court finally noted, "Not only is a biased
decisionmaker constitutionally unacceptable, but our system of law
has always endeavored to prevent, even the probability of
unfairness.”™ Id. at 896 (citations and quotation; omitted). Thus,
under due process requirements, a commissioner may not delegate to
a subordinate his or her authority to sit on a CPC petition on a
matter in which the commissioner participated during the elevation
process. See also Utica Packing Co. v. Block. 781 F.2d 71, 78 (6th
Cir. 1986) ("There 1is no guarantee of fairness when the one who
appoints a judge has the power to remove the judge. . . .")12

4. Delegations Under ACMP Statutes And Statutory
Construction And Intent

Besides the due process concern explained ?bov;e, the
CPC"s statutory structure and the 1intent behind it would also
preclude delegations from commissioners on petitions in most cases.
Under AS 44.19.155, the structure of the CPC reflects the fact that
the legislature intended only high-ranking state and local

officials to be members. The structure also creates a balance
between state and local officials. There are nine public members
and seven state members. The public members must be mayors or
assembly members, the state members are the director of OMB and six
commissioners. 1d. Even members® permanent alternates must be
mayors, assembly members, deputy commissioners, or division
directors. AS 44.19.155(d). It is clear that the legislature

intended the CPC be composed of only top-level officials who were
capable of making the 1important decisions necessary to create and
manage the ACMP. Alternates may only sit if a member is "unable to

12 Because of the holding in Lundgren we also note that if the
governor were to ever again make a final consistency determination,
no state official could sit on a CPC petition because they are all
subordinate to her or h".m. This also creates a break between the
ACMP"s statutory and regulatory requirements.
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attend.” Id. Because of the clarity of the statute and the

legislative intent, CPC members may not delegate their positions on
petitions to their permanent alternates unless they are "unable to
attend™ for some vreason other than the fact that they have
previously sat on the 1issue the petition concerns. As we have
noted previously, in determining whether a delegation of authority
is allowed, the Alaska Supreme Court has said that

the general rule governing subdelegations is
whether it 1is reasonable to believe that the
legislature intended a particular function to be
performed by designated persons because of their
special gualifications. If the legislature
intended a function to be performed only by limited
persons, a subdelegation is invalid.

Kaiser v. Sundberqg. 734 P.2d 64, 69-70 (Alaska 1987) (citing 1
Norman J. Singer, Sutherland Statutory Construction S 4.14 at 155-
56 (4th ed. 1985)) (other citations omitted); see 1992 Inf. Op.
Att"y Gen. at 4 (May 29; 66.3-92-0494). As Professor Singer notes
in his treatise on statutory construction-,os-subdelegations may

defeat the desire for "multiple judgment in rule making . . . [and
to] a lesser degree this 1is also true 1in the case of final
adjudicative determinations.”™ Singer, supra at 155. Therefore, AS

44_.19.155(d) will not allow commissioners to designate their
alternates to sit instead of them on the CPC to decide petitions
brought to the CPC from elevations the commissioners decided.

5. Delegations Under ACMP Statutes Versus The General
Authority To Delegate

There 1is one general statute that allows a commissioner
to delegate responsibilities to his or her subordinates (AS
44.17.010). However, this statute does not independently allow a
commissioner to delegate his or her responsibility to participate
in a CPC petition to a subordinate. As previously explained, this
would violate both due process and the specific language and intent
of the ACMP statutes. But, even if due process were net violated,
AS 44_.17.010 would not allow commissioners to override the ACMP's
requirements. AS 44.17.010 states, "[T]he principal executive
officer of each state department may assign the functions vested in
the department to subordinate officers and employees.” Id. AS
44.17.010 only applies to "functions vested 1in the department.”
While the ACMP is a holistic program, used to coordinate the
state®s coastal management program and the decisions made under it,
and while departments must abide by ACMP standards, the ACMP and
its regulations are not "functions vested” 1in the separate
departments. See 1978 Op. Att"y Gen. No. 27 (Oct. 26). Rather,



Paul Rusanowski, Director March 3, 1993

Division of Governmental Page 24
Coordination

AG File No.: 663-92-0618

they are. functions independently vested in the ACMP that
departments must abide by. See AS 44.17.010; AS 46.40.100; see
also 1982 Inf. Op. itt'y Gen. at 5 ((July 16; J66-502-81) . To
"vest” 1is defined by the dictionary as "to grant, endow, or clothe
with a particular authority, right, or property." Webster®s New
International Dictionary 25/ (3d ed. 1976). Thus we read the
terms "functions vested" as requiring that function to be within
that particular agency®"s authority, not one 1in another agency or
statutory scheme. Under AS 46.40.200, state agencies were required
within six months of the ACMP®"s effective date (in 1977) to "take
whatever action (was] necessary to facilitate full compliance with
and implementation of the (ACMP]." Id. This requirement further
denotes the ACMP"s statutory independence from the departments,
again leading us to the conclusion that ACMP functions are not
internally "vested” within agencies for delegation purposes.
Moreover, although departments are bound to comply with the ACMP
and its regulations, the ACMP statute is independent of
departments® statutes, and ACMP regulations are separately adopted
by the CPC, not the departments themselves. AS 44.19.160;
44.19.161; 46.40.100.

In the only state case to dear with AS 44.17.010, city of
Cordova v. Medicaid Rate Comm*n. 789 P.2d 346 (Alaska 1990), the
Alaska Supreme Court rejected an argument that AS 44.17.010"s
general statutory authority for a commissioner to delegate overcame
a more specific statutory requirement for the governor to appoint
a member of a commission. In that case, the court noted that
specific statutes take precedence over general ones. Id. at 352.
Given the ACMP"s separate statutory and regulatory identity, under
the holding in Citv of Cordova we do not think that the general
authority in AS 44.17.010 can overcome the ACMP®"s more specific and
independent requirements in AS 44.19.155.13

Thus, because the ACMP 1is an independent statutory and
regulatory scheme that departments are required to abide by,
AS 44.17.010 does not allow commissioners to delegate their
responsibilities to participate 1in petitions. Hearing petitions
brought to the CPC under AS 46.40.100 1is an important part of CPC
members® duties. The fact that there haven™t been many petitions

For similar reas-ns AS 44_.17.010 does not allow commissioners
to delegate their authority to sit during elevations under 6 AAC
50.070(k). The ACMP 1is a separate statutory and regulatory scheme,
not "vested" in commissioners®™ departments. Therefore, under the
same analysis as wused to show that the general authority to
delegate does not apply to the CPC"s statutory requirements, we
find that AS 44.17.010 does not apply to 6 AAC 50.070(k).
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does not reduce the importance of the decision making. For the

same reasons noted above, it 1is 1important to have high-ranking
officials, both state and local, participating 1in any petition
brought to the CPC to maintain the balance strived for throughout

the ACMP. As Judge Fabe recognized in her Goodnews Bay decision,
"The CPC has consider .ble institutional competence in these
issues.” Kuitsarak Corp. Opinion on Rehearing, at 3 (June 10,
1991).

6. Conclusion On Delegations

The practical vresult 1is an 1inconsistency among the
statutory requirements of AS 44.19.155 and AS 46.40.100, due
process, and the regulatory procedures in 6 AAC 50. Although the
issue rarely arises (there have been only seven petitions), when it
does it creates an untenable situation. The regulatory scheme
creates a due process concern, forcing commissioners to relinquish
their positions on the CPC which statutorily they cannot .do.
Regulations may not be inconsistent with their authorizing statute,
nor may they be unreasonable or unnecessary. Chevron U.S.A. _ Inc.
v. LeResche. 663 P.2d 923 (Alaska 1983). Because of the
contradiction between ACMP regulations and statutes, changes must
be made to 6 AAC 50, or to AS 44.19.155 and AS 46.40.100, or to all
of them. As there are numerous possibilities, not within the scope
of this opinion request, we will not outline options here but will
remain available to provide assistance as. requested.

VIl. OTHER DUE PROCESS CONCERNS

Your third question was whether it was acceptable for a
CPC member or his or her alternate to sit on a petition when the
member®s agency or municipality initiates the petition. The second
part of the question was whether this would amount to a conflict of
interest. Our short response was no, it was not acceptable for CPC
members or alternates to sit on petitions when the member®s agency
or municipality initiates the petition. Our analysis follows.

We have previously said:

The rules relating to the disqualification of
commissioners or hearing officers to participate in
a proceeding are substantially similar to the rules
developed for the disqualification of judges. £
judge 1is lisqualified from hearing a case when he
or she: 1) 1is a party to the suit or will be a
witness 1in the proceedings; 2) 1is related to any
party by consanguinity or affinity within the third
degree; 3) represented any party within two years
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preceding the filing of the action; 4) has a direct
interest in the <case, such as a pecuniary or
proprietary interest, or an interest in a position
or term that could be affected by the case; or 5)
is impermissibly biased or prejudiced against any
party. See AS 22.20.020.

1984 Inf. Op. Att"y Gen. at 1 (Feb. 6; 366-220-84) (emphasis
added). See also Canon 3(c), Alaska Code of Judicial Conduct. In
essence, if the agency or municipality the CPC member represents on
the CPC brings -petition to the CPC, the member may either be a
party themselves to the petition, or would at the least have the
appearance of not being impartial. This would violate due process
as it would raise the question of whether the member could remain
efair under the circumstances. See Utica Packing Co. v. Block, 781
F.2d 71, 77 (6th Cir. 1986), and this memo"s discussion on
impartiality and the requirements of due process, 1infra. CPC
members or alternates whose agencies or municipalities bring
petitions to the CPC should recuse themselves from sitting 1in
judgment on these petitions. Because of our response we have not
reached your question about whether this is a conflict of interest.

Your fourth question was whether it was acceptable for a
CPC member or alternate to sit on a petition proceeding when an
action by their agency or municipality 1is the subject of the
petition. The second part of this question was whether a conflict
of interest exists in this situation.

As we noted in our brief response, this is the converse

of your question- number three. The main concern here is whether
the member .participated iIn a previous decision on the same subject
as the petition. IT he or she did, then both the member and the

alternate are barred from participating on the petition. Even when
the member did not participate in a previous decision in all but
exceptional cases we think that participation 1in the petition
decision would present a due process violation for the same reasons
.outlined in our analysis to your question number 3 and the section
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on due process, infra.l4 Again, because of the due process
concern we have not reached the conflict question.

CONCLUSION

In conclusion, we would note that the CPC has striven to
make certain that petition proceedings brought before it are
handled with the utmost fairness. In 1984, with the adoption of
the elevation procedures in 6 AAC 50, it is apparent that the CPC
intended to take itself out of the adjudicative role of hearing
petitions as"appeals of consistency determinations. Unfortunately,
the statute governing the ‘"appeals,” AS 46.40.100, remained
unchanged and the avenue for petitions on final <consistency

determinations to the CPC remained. This vestigial procedure has
created procedural difficulties that the cPC is very carefully
trying to overcome. Because of the inconsistency between the

ACMP"s statutes and regulations, there must be changes made to
rectify the untenable position created between elevations and
petitions.. We hope that the above advice 1is helpful 1in this
endeavor, and again, we are ready to help with future 1issues that
this situation may present.

EJK:smm

There has been one exception to .this general rule. In the
Goodnews Bay case the Commissioner of the Alaska Department of
Natural Resources ("DNR") sat on a CPC petition decision even

though a DNR decision was the subject of the petition. This was
legally acceptable because the commissioner had no conflict and due
process was not violated because of the unique circumstances. The

DNR decision in that case had been made by a previous commissioner
under a different administration, and the new commissioner had no
knowledge of the transactions or the decision except for what he
heard at the CPC. The new commissioner instructed his agency not
to present information to him concerning the petition and created
a barrier (sometimes referred to as a "Chinese Wall"™) between
himself and his agency so that he could remain 1independent and
unbiased on the is™ue. Finally, the commissioner was not
challenged by any party concerning his impartiality and his ability
to sit on the petition, and the issue was not raised in any appeal.
See Sept. 23-24, 1991, transcript from CPC Hearing on Kuitsarak
Petition at 8. Under circumstances such as the one described, a
CPC member or his or her alternate may be able to sit on a petition
even though the member®s agency or municipality is a party to the
matter. However, this may be a unique situation. We do not
hypothesize on what other circumstances might allow commissioners
to participate.
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Fiscal Analysis of Senate Bill 238

The legislation would save money because the expenses associated with conducting a
formal hearing process under the Administrative Procedure Act (AS 44.62) would be
eliminated. These costs are: hiring a hearing officer, hearing room arrangements, staff
travel to hearing, and transcribing the hearing proceedings. SB 238 would establish an
informal hearing process before the Alaska Coastal Policy Council for petitions relating
to proposed projects reviewed under the Alaska Coastal Management Program.

Assumptions:
1. The number of petitions in a given fiscal year (average: 1/yr) would not change.

2. As has occurred on a petition in the past year, the Coastal Policy Council would
continue to meet via teleconference to consider future petitions.

3. Theexpenses forpublic notices of Council deliberations, teleconferencing, mailing,
and supplies would remain substantially the same.

Savings The estimated FY95 savings in travel expenditures ($2.0) are based on actual
FY93 costs for staff and attorney travel to participate in a formal hearing. The estimated
FY95 savings in contractual expenditures are based on an average of actual contractual
expenditures for petitions during FY91 - FY93 for: hearing officer contract ($25.0),
hearing room fees ($1.4), and transcription costs ($1.5).

The Division of Governmental Coordination is staff to the Coastal Policy Council. The
program Assistant Attorney General provides legal counsel to the CPC. SB 238 will
reduce staff and attorney workload on petitions, and free up their time to address other
Council work. No savings in personal services is estimated.

Fund Source Federal receipts under the Coastal Zone Management Act are the source
of funding for travel and contractual expenditures for petitions under AS 46.40.100.
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