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Revised Fiscal Analysis of Senate Bill 238

Estimated Savings of $29,900. SB 238 would eliminate travel and contractual expenses 
associated w;th conducting a formal hearing process under the Administrative Procedure 
Act (AS 44.62). Instead, SB 238 would establish an informal hearing on a petition before 
the Alaska Coastal Policy Council. The estimated FY95 savings in travel expenditures 
($2,000) are based on actual FY93 costs for staff and attorney to participate in a formal 
petition hearing. The estimated savings in contractual expenditures are based on 
average actual expenditures during FY91 - FY93 for hearing officer contract ($25,000), 
hearing room fees ($1,400), and transcription costs ($1,500). Other expenses for Council 
teleconferences, mailings, and supplies are assumed to remain roughly the same. The 
number of petitions (average: 1 per year FY89-FY93) is assumed to remain unchanged.

Estimated New Costs of $22,050 for DGC and State Resource Agencies. Additional 
costs would be incurred to meet public notice requirements in Section 2 of SB 238. The 
legislation would require that a public notice occur for all coastal projects reviewed for 
consistency with the Alaska Coastal Management Program. However, the majority of 
coastal projects are currently public noticed under existing State agency mandatory 
requirements or cooperative arrangements under mandatory federal requirements. SB 
238 would not impose an additional, duplicative notice requirement.

In effect, the estimated annual numbers of coastal projects coordinated by State agencies 
which would fall under a new public notice requirement because of SB 238 are: DEC
(0), DFG (125), DGC (150), and DNR (130) -  for a subtotal of 405 projects (out of an 
estimated 1,500 total consistency reviews annually). Coastal projects currently not public 
noticed are often shorter, 30-day reviews and include: oil production pad expansion, 
winter tundra travel, seismic exploration, barge mooring, dock installation in river, 
culvert installation, floathouse mooring, bank stabilization, tideland uses, and temporary 
water uses. Many of these projects are considered minor activities without significant 
impacts.

The Department of Law interprets SB 238 (Section 2) to grant to the Coastal Policy 
Council the regulatory authority to direct various public notice requirements depending 
on project type and anticipated effects. Posting notices in local post offices, publication 
in the Alaska Administrative Journal, and posting by the local coastal district are 
considered appropriate for coastal projects where anticipated impacts would be minimal. 
Conservatively, it is estimated that only 205 of the 405 coastal projects would fall under 
this lesser public notice requirement, at an average cost of $10 per notice for certified 

‘ mailings (or $2,0FC). The remaining 200 estimated projects would require one 
newspaper notice (following current DGC practice), at $100 per notice (or $20,000).

Net Savings of $7,850.
Travel <$ 2,000>
Contractual + <$ 5,850> [Note: $27,900 - $22,050]

Total: <$ 7,850>

SB238.fa/revised /February i, 1994
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P ro p o se d  A m e n d m e n t to  Sen? te  B ill 238
S u b m i t t e d  b y  th e  D i v i s i o n  o f  G o v e r n m e n t a l  C o o r d in a t io n

F e b r u a r y  1 1 ,1 9 9 4

A n  a m e n d m e n t  to  S e c t io n  3 o f  S e n a te  B i l l  238  i s  p r o p o s e d .  A t  p a g e  5 , l i n e  10 , th e  
f o l l o w i n g  la n g u a g e  w o u ld  b e  a d d e d :

• " ( b )  A  p a r t y  t h a t  i s  a u t h o r i z e d  u n d e r  A S  4 6 .4 0 .0 9 6 ( e ) ( n  o r  ( g )  o f  t h i s  s e c t io n  
m a y  f i l e  a  p e t i t io n  s h o w i n g . . . "

T h e  a m e n d m e n b t  w o u ld  c o r r e c t  th e  la n g u a g e  w h i c h  s p e c i f i e s  w h o  i s  e l i g i b l e  to  
p e t i t io n  th e  A la s k a  C o a s t a l  P o l i c y  C o u n c i l  u n d e r  A S  4 6 .4 0 . 100 ( b ) . D e p e n d in g  o n  
th e  type  o f  a c tio n  u n d e r  th e  p e t i t io n ,  d i f f e r e n t  p a r t ie s  w o u ld  b e  e l i g ib le :

• f o r  a  p e t i t io n  o n  a  p r o p o s e d  c o n s i s t e n c y  d e t e rm in a t io n  a l l o w e d  u n d e r  A S  
4 6 .4 0 . 100 ( b ) ( 1) , th e  e l i g i b l e  p a r t ie s  a r e  i d e n t i f i e d  a t  A S  4 6 .4 0 .0 9 6 ( e ) ( 1) [S B  
2 3 8 , p a g e  4 , l i n e s  7 -14 ]

O R

• f o r  a  p e t i t io n  o n  a  g e n e r a l  m a t t e r  o f  d i s t r i c t  p r o g r a m  im p le m e n t a t io n ,  
e n fo r c e m e n t ,  o r  c o m p l ia n c e  a l lo w e d  u n d e r  A S  4 6 .4 0 . 100 ( b ) (2 ) , t h e  e l i g i b l e  
p a r t i e s  a r e  i d e n t i f i e d  a t  A S  4 6 .4 0 . 100 ( g )  [S B  2 3 8 , p a g e  7 , l i n e s  2 4 -2 7 ] ,

W h i l e  t h e r e  a r e  s o m e  s im i l a r i t i e s ,  th e  e l i g i b l e  p a r t i e s  a r e  s l i g h t l y  d i f f e r e n t  in  th e  tw o  
c a s e s .  T o  b e  c le a r ,  th e  o p e n in g  s e n t e n c e  in  A S  4 6 .4 0 . 100 ( b )  s h o u ld  s p e c i f y  b o th  
s e t s  o f  p o t e n t ia l  p e t i t io n e r s  i d e n t i f i e d  e l s e w h e r e  in  th e  s t a t u t e .
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S E N A T E  B IL L  N O . 238 

IN  T H E  LE G IS LA TU R E  OF T H E  STATE OF A LA S K A  

E IG H TEEN TH  LEG IS LA TU R E  - SECOND SESSION

BY SENATOR PEARCE

Introduced: 1/10/94
Referred: RES, FIN

A  B IL L  

FO R  A N  A C T  E N T IT L E D  

"A n  A c t estab lish ing a procedure fo r  review  o f  proposed pro jects unde r the 

A laska  coastal m anagement p rogram , and re la tin g  to petitions fo r  com pliance w ith  

and enforcem ent o f  d is tr ic t coastal m anagem ent program s u nd e r tha t p rog ram  and 

to the d isposition o f d  ose pe titions."

BE IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F A L A S K A :

*  Section 1. AS 46.40.040 is amended to read:

Sec. 46.40.040. D U TIES  OF TH E  A L A S K A  C O A S T A L  P O LIC Y  C O U N C IL . 

Through the pub lic  hearing process and the recording o f the minutes o f  the hearings, 

the Alaska Coastal Policy Council shall

(1 ) by regulation, adopt under the provisions o f  AS 44.62 ( [T H E ] 

Adm in istra tive  Procedure A c t] [(A S  44.62) N O T  LA T E R  T H A N  A P R IL  15, 1978,]

fo r the use o f and application by coastal resource districts and state agencies fo r

carrying out the ir responsibilities under this chapter, guidelines and standards fo r

(A ) iden tify ing  the boundaries o f the coastal area subject to the

SB0238a -I- SB 238
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d is tric t coastal management program;

(B ) determ ining the land and water uses and activ ities subject 

to the d is tric t coastal management program;

(C ) developing policies applicable to the land and water uses 

subject to the d is tric t coastal management program;

(D ) developing regulations applicable to the land and water uses 

subject to the d is tric t coastal management program;

(E ) developing policies and procedures to determine whether 

specific  proposals fo r the land and water uses or activ ities subject to the district 

coastal management program shall be a llowed;

(F ) designating and developing policies fo r the use o f  areas o f 

the coast w h ich  m erit special attention; and

(G ) measuring the progress o f a coastal resource d is tric t in 

meeting its responsibilities under this chapter;

(2 ) develop and maintain a program o f technical and financia l 

assistance to aid coastal resource districts in the development and im plem entation o f 

d is tric t coastal management programs;

(3) undertake review and approval o f d is tric t coastal management 

programs in accordance w ith  this chapter;

(4) in itia te a process fo r iden tify ing  and managing uses o f state concern 

w ith in  specific  areas o f the coast;

(5 ) develop procedures or guidelines fo r consultation, and coordination 

w ith  federal agencies managing land or conducting activ ities potentia lly  a ffecting the 

coastal area o f  the state;

(6) bv regulation, establish a consistency review an tf determ ination  

o r certification  process tha t conform s to the requirem ents o f  AS 46.4(h096,

* Sec. 2. AS 46.40 is amended by adding a new section to read:

Sec. 46.40.096. C O N S ISTEN C Y  R E V IE W S  A N D  D E T E R M IN A T IO N S , (a) 

The council shall, by regulation, establish a consistency review and determ ination-, 

process that conform s to the requirements o f  this section.

(b) I f  a consistency review is not subject to AS 44.19.145(a)(l 1) because the

SB 238 -2-
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project fo r which a consistency review is made requires a perm it, lease, or 

authorization from  only one state agency, that state agency shall coordinate the 

consistency review o f  the project. The state agency shall coordinate the consistency 

review according to the requirements o f the regulations adopted by the council under 

this section.

(c) The regulations adopted by the council under this section must include 

provisions fo r pub lic  notice and provide the opportunity fo r public comment. The 

regulations adopted under this subsection may make d istinctions re lating to notice 

based upon differences in project type, anticipated effect o f  the project on coastal 

resources and uses, other state or federal notice requirements, and tim e constraints. 

However, a notice given under this subsection must contain su ffic ien t in form ation , 

expressed in com m only understood terms, to in fo rm  the pub lic  o f the nature o f  the 

proposed project fo r which a consistency determ ination is sought, and must explain 

how the public may comment c i  the proposed project.

(d) In preparing a consistency review and determ ination fo r a proposed project, 

the review ing entity shall

(1 ) request consistency review comments fo r the proposed project from 

state resource agencies, affected coastal resource districts, and other interested : "ties 

as determined by regulation adopted by the council;

(2 ) prepare proposed consistency determinations;

(3 ) coordinate subsequent reviews o f  proposed consistency 

determinations prepared under (2) o f  this subsection; a subsequent review o f a 

proposed consistency determ ination under this paragraph

(A ) is lim ited  to a review by th state resource agencies; and

(B ) may occur only i f  requested by

( i)  the project applicant;

( i i )  a state resource agency; or

( i i i )  an affected coastal resource d istrict;

(4) after p rov id ing  an opportunity to file  a petition fo r review under (e) 

o f  this section, render the fina l consistency determ ination and certifica tion .

(c) Under regulations adopted by the council, the review ing entity shall provide

SB0238a -3-
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1 opportun ity to file  a petition under AS 46.40.100(b)(1) seeking a review by the council

2 o f  the proposed consistency determ ination prepared under (d )(2) o f  this section. The

3 regulations must include provisions that establish a reasonable lim it  on the time that

4 may elapse between the com pletion o f the proposed consistency determ ination prepared

5 under (d )(2) o f this section and a hearing to consider a petition filed under this

6 subsection. Under this subsection,

7 (1) the right to f ile  a petition is lim ited  to

8 (A ) each o f  the fo llo w in g  parties, but on ly i f  the party had

9 submitted comments during the period fo r receipt o f  public comments

10 established under (c) o f this section:

11 ( i)  an affected coastal resource d is tric t;

12 ( i i)  a state agency; or

13 ( i i i )  a citizen o f an affected coastal resource d istric t; or

14 (B ) the project applicant; and

15 (2) the review ing entity

16 (A ) may not accept a petition filec  under this subsection i f  a

17 fina l consistency determ ination has been rendered under (d)(4) o f  this

18 subsection;

19 (B ) may accept a petition filed  by a party identified  in ( l) (A ) ( i) ,

20 ( l) (A ) ( i i ) ,  or (1 )(B ) o f this subsection only i f  a party had requested a review

21 o f  the proposed consistency determ ination prepared under (d )(2 ’> c f  this section;

22 (C ) may accept a petition filed  by a party identified in

23 ( l ) ( A ) ( i i i )  o f  this subsection w ithou t regard to whether a party had requested

24 a review o f  the proposed consistency determ ination prepared under (d)(2) o f

25 this subsection.

26 ( f)  For a consistency review subject to AS 44.19.145(a)( 11), the coui. it may,

27 by regulation, .im it consideration o f a petition under (c) o f  this section seeking review

28 o f a proposed consistency determ ination to the extent necessary to meet the deadlines

29 set by federal law fo r tim ely submission o f  a federal consistency determ ination as

30 a llowed by 16 U.S.C. 1456.

31 (g) In this section,

SB 238 -4-
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1 (1) "affected coastal resource d is tric t" means a coastal resource d istric t

2 in which a project is proposed to be located or w h ich  may experience a direct and

3 sign ificant impact from  a proposed project;

4 (2 ) "rev iew ing  entity" means the

5 (A ) o ffice , fo r a consistency review  subject to

6 AS 44.19.145(a)(ll);
7 (B ) state agency identified  in (b) o f  this section, fo r a

8 consistency review not subject to AS 4 4 .19.145(a)(l 1).

9 * Sec. 3. AS  46.40.100(b) is amended to read:

10 (b) A party  tha t is au thorized  u nd er (g) o f this section may file a petition

11 showing tha t a d istric t coastal m anagem ent p rogram  is not being im plem ented.

12 enforced, o r com plied w ith. On receipt of a petition [O F  A  C O A S T A L  RESOURCE

13 D IS TR IC T, A  C IT IZ E N  O F TH E  D IS TR IC T , OR A  S TA TE  A G E N C Y , SH O W IN G

14 T H A T  A  D IS T R IC T  C O A S T A L  M A N A G E M E N T  P R O G R AM  IS N O T  BEIN G

15 IM P LE M E N T E D , ENFO RCED OR C O M P LIE D  W IT H ], the counc il, after giving

16 public notice in the m ann er requ ired  bv (f) o f this section, shall convene a

17 [P U B L IC ] hearing to consider the matter. A  hearing called under this subsection shall

18 be held in accordance w ith  regulations adopted  bv the council [T H E

19 A D M IN IS T R A T IV E  PRO CEDURE A C T  (A S  44.62)]. A fte r hearing,

20 (1) if the petition was filed u nder AS 46.40.096(e) and the council

21 fines tha t

22 (A) the office o r the sta te  agency responsible for

23 coord inating  the consistency review has lo t  fairly considered the

24 petitioner’s com m ents in the developm ent o f a proposed consistency

25 d e te rm ination, the council shall rem and  the proposed consistency

26 determ ination  to the office, o r to the sta te agency responsible for

27 coordinating  the consistency review, for p repara tio n  o f a revised proposed

28 consistency determ ination  tha t gives fair consideration  to the petitioner’s

29 com m ents;

30 (B) a rem and of the consistency determ ination  is not

31 requ ired  u nder (A) o f this p a rag rap h , the council shall dism iss the petition:

SB0238a -5-
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(2) if the petition was not filed u nder AS 46.40.096(0, the council 

may order that the coastal resource d is tric t o r a state agency take any action [WHICH] 

the council considers necessary to im plem ent, enforce, or wOmply w ith  the district 

coastal management program.

*  Sec. 4. AS 46.40.100(c) is amended to read:

(c) Except when a petition has been filed u n d er AS 46.40.096(e). in [IN] 

determ ining whether an approved d is tric t coastal management program is being 

implemented, enforced, or com plied w ith  by a coastal resource d is tric t tha t [WHICH] 

exercises zoning authority or controls on the use o f  resources w ith in  the coastal area, 

the council shall f in d  in favor o f  the d istric t i f

(1) zoning or other regulations have been adopted and are being

enforced;

(2) variances are being granted according to procedures and criteria 

th a t [WHICH] are elements o f the d is tric t coastal management program, o r the 

variance is otherwise approved by the council; a.id

(3 ) procedures and standards adopted by the coastal resource d istrict 

as required by this chapter o r by the guidelines and standards adopted by the council 

and subsequently approved by the legislature have been fo llow ed and considered.

*  Sec. 5. AS 46.40.100(d) is amended to read:

(d) Except when a petition has been filed u nder AS 46.40.096(e). in [ IN ] 

determ ining whether a state agency is com p ly ing  w ith  a d is tric t coastal management 

program w ith  respect to its exercise o f  regulation or control o f  the resources w ith in  the 

coastal area, the council shall fin d  in favor o f  the agency i f

(1) the use or ac tiv ity  fo r w h ich  the perm it, license, or approval is 

granted is consisient w ith  the d is tric t coastal management program and regulations 

adopted under it; and

(2) the use or ac tiv ity  fo r w h ich  the perm it, license, or approval is 

granted is consistent w ith  requirements imposed by state statute, regulation, o r local 

ordinance applicable to the use or activ ity .

*  Sec. 6. AS 46.40.100 is amended by adding new subsections to read:

(f)  Upon receipt o f a petition under (b) o f  this section, the council shall give

238 -6-
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notice o f the hearing convened to consider the petition as fo llow s:

(1) notice o f the hearing shall be given at least 10 days before the 

scheduled date o f  the hearing

(A ) by publication in

( i)  a newspaper o f statewide circu la tion; or

( i i)  a newspaper o f general c ircu la tion in the v ic in ity  o f 

the d is tric t coastal management program that is the subject o f  the 

petition; and

(B ) by at least one o f the fo llo w in g  methods:

( i)  publication through pub lic  service announcements on 

the electronic media serving the area affected by the d istric t coastal 

management program;

( ii)  posting in a conspicuous location in the v ic in ity  o f 

the proposed project or action;

( i i i )  no tify ing  parties know n or like ly  to be affected i 

the proposed project or action; or

( iv )  another method calculated to e ffective ly no tify  

affected interested parties.

(2) a notice provided under (1) o f this subsection must

(A ) contain suffic ient in form ation in com m only understood 

terms to in form  the public o f  the nature o f the petition; and

(B ) indicate the manner in w h ich  the pub lic  may comment on 

the petition i f  the petit'on is filed  unde, (b)(2) o f this section.

(g) The opportun ity io petition under (b )(2) o f  this section is lim ited  to

(1) a coastal resource d istrict;

(2) a citizen o f the coastal resource d is tric t; or

(3) a state agency.

*  Sec. 7. AS 46.40.210 is amended by adding new paragraphs to read:

(7) "consistency review " means the evaluation o f a proposed project 

against the standards adopted by the council under AS 46.40.040 and a d istrict coastal 

management program approved by the council under AS  46.40.060;

SB0238a -7-
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(8) "o ffice " means the o ffice  o f  management and budget established in 

2 the O ltico  o f the Governor.

/
/

//

SB 238 -8- SB0238»
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



2

1 (8) "o ffice " means the o ffice  o f management and budget established in 

the O ffice  o f the Governor.
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION
<

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): SENA.OR PEARCE

A BILL 

FOR AN ACT EN TITLED 

"A n Act establishing a procedure for review of proposed pro jects u nder the ' 

A laska coastal m anagem ent p rogram , and relating  to petitions for com pliance w ith
j

and  enforcem ent o f d istrict coastal m anagem ent p rogram s u nd er th a t p rogram  and  ' 

to the disposition of those petitions."
i

BE IT  ENACTED BY TH E LEG ISLA TU RE O F  TH E STA TE O F ALASKA:

* Section 1. AS 46.40.040 is amended to read: .

Sec. 46.40.040. DUTIES OF THE ALASKA COASTAL POLICY C O U N C IL .' 

Through the public hearing process and the recording o f the minutes o f the hearings, j 
the Alaska Coastal Policy Council shall

(1) by regulation, adopt under the provisions of AS 44.62 ( [THE] 

Administrative Procedure Act! [(AS 44.62) NOT LATER THAN APRIL 15, 1978,] 

for the use o f and application by coastal resource districts and state agencies for 

carrying out their responsibilities under this chapter, guidelines and standards for

(A) identifying the boundaries of the coastal area subject to the !

CS FOR SENATE BILL NO. 238(FIN)
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1 I

d is tric t coastal management program;
%

2 (B ) determ ining the land and water uses and activ ities subject

3 to the d is tric t coastal management program;

4 (C) developing policies applicable to the land and water uses

5 subject to the d is tric t coastal management program;

6 (D ) developing regulations applicabh the land and water uses

7 subject to the d is tric t coastal management program

8 (E) developing policies and procedures to determine whether

9 specific  proposals fo r the land and water uses o r activ ities subject to the d is tric t

10 coastal management program shall be allowed;

11 (F) designating and developing policies fo r the use o f areas o f

12 the coast which m erit special attention; and

13 (G) measuring the progress o f  a coastal resource d is tric t in

14 meeting its responsibilities under this chapter,

15 (2) develop and maintain a program o f technical and financia l

16 assistance to aid coastal resource d istricts in the development and im plem entation o f

17 d is tr ic t coastal m anage irrn t programs;

18 (3) undertake review  and approval o f  d is tric t coastal management

19 programs in  accordance w ith  this chapter,

20 (4) in itia te  a process fo r identify ing and managing uses o f  state concern

21 w ith in  specific areas o f  the coast;

22 (5) develop procedures o r guidelines fo r consultation and coordination

23 w ith  federal agencies managing land o r conducting activ ities potentia lly  a ffecting the

24 coastal area o f  the states

25 (6) bv re g u la tio n , establish a consistency rev iew  and d e te rm in a tio n

26 o r  c e r t if ic a tio n  process th a t co n fo rm s  to the requ irem ents  o f  AS 46.40.096.

27 *  Sec. 2. AS 46.40 is amended by adding a new section to read;

28 Sec. 46.40.096. C O N S ISTEN C Y  REVIEW S A N D  D E T E R M IN A T IO N S , (a)

29 The council shall, by regulation, establish a consistency review  and determ ination

30 process that conform s to the requirements o f  this section.

L

31 (b) I f  a consistency review  is not subject to AS 44.19.145(a)( 11) because the 

CSSB 238(FIN) -2- 1
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opportun ity  to file  a petition under AS 46.40.10U (b)(l) seeking a review  by the council I 

o f  the proposed consistency determination prepared under (d)(2) o f  this section. The 

regulations must include provisions that establish a reasonable l im it  on the tim e that 

m ay elapse between the com pletion o f the proposed consistency determ ination prepared 

under (d)(2) o f  this section and a hearing to consider a petition file d  under this

subsection. Not more than 30 days shall elapse between the f ilin g  o f  the petition and

the decision by the council. Under this subsection,

(1) the righ t to file  a petition is lim ited  to

(A ) each o f  the fo llo w in g  parties, but on ly  i f  the party had 

submitted comments during the period fo r receipt o f  pub lic  comments 

established under (c) o f  this section:

( i)  an affected coastal resource d istric t;

( i i )  a state agency; o r

( i i i)  a c itizen o f  an affected coastal resource d is tric t; o r

(B ) the project applicant; and

(2) the review ing entity

(A ) may not accept a petition file d  under this subsection i f  a

fin a l consistency determ ination has been rendered under (d)(4) o f  this

subsection;

(B ) may accept a petition file d  by a party identified  in  ( l) (A ) ( i ) ,  |

( l) (A ) ( i i) ,  o r (1 )(B ) o f this subsection on ly  i f  a party had requestto a review  

o f  the proposed consistency determ ination prepared under (d )(2) o f  this section; j

(C) may accept a petition filed  by a party identified  in

( l ) ( A ) ( i i i )  o f  this subsection w ithou t regard to whether a party had requested 

a review  o f  the proposed consistency determ ination prepared under (d)(2) o f  

this subsection.

( f)  For a consistency review  subject to AS 44.19.145(a)( 11), the council may, 

by regulation, lim it consideration o f a petition under (e) o f  this section seeking review  

o f  a proposed consistency determ ination to the extent necessary to meet the deadlines 

set by federal law  fo r tim e ly  submission o f  a federal consistency determ ination as 

a llow ed  by 16 U.S.C. 1456.

I

CSSB 238(FIN) -4- j
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(1) "affected coastai resource d is tric t" means a coastal resource d is tric t 

in which a project is proposed to be located o r which may experience a d irect and 

s ign ifican t impact from  a proposed project;

(2) "review ing en tity " means the

(A ) o ffice , fo r a consistency review  subject to

AS 44.19.145(a)( 11);

(B ) state agency identified in (b) o f  this section, fo r a 

consistency review  not subject to AS 44.19.145(a)( 11).

Sec. 3. A l  '6.40.100(b) is amended to read:

(b) A  p a rty  th a t is a u tho rized  unde r AS 46.40.096(e)(1) o r  (g) o f  th is  

section m ay file  a pe tition  show ing  th a t a d is tr ic t coastal m anagem ent p ro g ra m

is n o t be ing  im p lem ented , en forced, o r  com p lied  w ith . On re ce ip t o f  a pe tition  [O F

A  C O A S T A L  RESOURCE D IS T R IC T , A  C IT IZ E N  O F T H E  D IS T R IC T , OR A  

S T A T E  A G E N C Y , S H O W IN G  T H A T  A  D IS T R IC T  C O A S T A L  M A N A G E M E N T  

P R O G R A M  IS N O T B E IN G  IM P LE M E N T E D , ENFORCED OR C O M P L IE D  W IT H ],
I

the council, a fte r g iv ing  p u b lic  notice  in  the m anne r re q u ire d  bv  (f) o f  th is  section.

shall convene a [P U B L IC ] hearing to consider the matter. A  hearing called under this 

subsection shall be held in accordance w ith  regu la tions adop ted  bv  the co u n c il [T H E  

A D M IN IS T R A T IV E  PROCEDURE A C T  (AS 44.62)]. A fte r hearing,

(1) i f  the p e titio n  was file d  u nd e r AS 46.40.096(e) and  the  co un c il

f in d s  th a t

(A ) the  o ffice  o r  the state agency responsib le  fo r  

c o o rd in a tin g  the consistency rev iew  has not fa i r ly  cons idered  the 

p e tit io n e r ’s com m ents in  the developm ent o f  a proposed consistency 

d e te rm in a tio n , the counc il sha ll rem and the proposed consistency * 

d e te rm in a tio n  to  the o ffice , o r  to  the  state agency responsib le  fo r  

c o o rd in a tin g  the consistency rev iew , fo r  p re p a ra tio n  o f  a rev ised proposed 

consistency d e te rm in a tio n  th a t gives fa ir  cons ide ra tion  to  the  p e tit io n e r ’s 

com m ents;

(B) a rem and  o f  the consistency d e te rm in a tio n  is no t

(g) In this section,

-5-
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r e q u ire d  u n d e r  (A) o f th is  p a ra g rap h , the  co un c il s h a ll d ism is s  the p e titio n ;
(2) i f  the  pe titio n  was no t Tiled unde r AS 46.40.096(e), the council 

may order that the coastal resource d is tric t or a state agency take any action [W H IC H ] 

the council considers necessary to implement, enforce* o r com ply w ith  the d is tric t 

coastal management program.

*  Sec. 4. AS 46.40.100(c) is amended to read:

(c) Except w hen a pe titio n  has been file d  unde r AS 46.40.096(e), in  [IN ] 

determ in ing whether an approved d is tric t coastal management program is being 

implemented, enforced* o r com plied w ith  by a coastal resource d is tric t th a t [W H IC H ] 

exercises zoning authority o r controls on the use o f  resources w ith in  the coastal area, 

the council shall f in d  in favor o f  the d is tric t i f

(1) zoning or other regulations have been adopted and are being

enforced;

(2) variances are being granted according to procedures and crite ria  

th a t [W H IC H ] are elements o f  the d is tric t coastal management program, o r the 

variance is otherwise approved by the council; and

(3) procedures and standards adopted by the coastal resource d is tric t 

as required by this chapter o r by the guidelines and standards adopted by the council 

and subsequently approved by the legislature have been fo llow ed  and considered.

*  Sec. 5. AS 46.40.100(d) is amended to read:

(d) Except w hen a p e titio n  has been file d  unde r AS 46.40.096(e), in  [IN ] 

determ in ing whether a state agency is com ply ing  w ith  a d is tric t coastal m anagem ent: 

program  w ith  respect to its exercise o f  regulation o r control o f  the resources w ith in  the 

coastal area, the council shall find  in favo r o f the agency i f

(1) the use o r ac tiv ity  fo r which the perm it, license* o r approval is 

granted is consistent w ith  the d is tric t coastal management program and regulations i 

adopted under it; and

(2) the use o r ac tiv ity  fo r which the perm it, license* o r approval is 

granted is consistent w ith  requirements imposed by state statute, regulation, o r local 

ordinance applicable to the use o r activ ity .

*  Sec. 6. AS 46.40.100 is amended by adding new subsections to read:

CSSB 238(FIN) -6-
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(0  Upon receipt o f  a petition under (b) o f  this section, the council shall g ive | 

notice o f  the hearing convened to consider the petition as fo llow s:

(1) notice o f  the hearing shall be g iven at least 10 days before the 

scheduled date o f  the hearing

(A ) by publication in

( i)  a newspaper o f  statewide c ircu la tion ; or

( ii)  a newspaper o f  general c ircu la tion  in  the v ic in ity  o f  

the d is tric t coastal management program that is the subject o f  the 

petition; and

(B ) by at least one o f the fo llo w in g  methods:

( i)  publication through pub lic  service announcements on 

the electronic media serving the area affected by the d is tric t coastal 

management program;

( ii)  posting in a conspicuous location in the v ic in ity  o f  

the proposed project or action;

( i i i)  no tify ing  parties know n o r lik e ly  to be affected by 

the proposed pro ject o r action; o r

( iv )  another method calculated to e ffec tive ly  n o tify  

affected interested parties.

(2) a notice provided under (1) o f  this subsection must

(A ) contain suffic ient in form ation  in  com m only understood 

terms to in fo rm  the pub lic  o f  the nature o f  the petition; and

(B ) indicate the manner in which the pub lic  m ay commen; on 

the petition  i f  the petition is filed  under (b)(2) o f  this section.

(g) The opportun ity  to petition under (b)(2) o f  this section is lim ited  to

(1) a coastal resource district;

(2) a c itizen o f  the coastal resource d is tric t; or

(3) a state agency.

Sec. 7. AS 46.40.210 is amended by adding new paragraphs to read:

(7) "consistency review " means the evaluation o f  a proposed pro ject 

again >t the standards adopted by the council under AS 46.40.040 and a d is tric t coastal
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New Text Underlined [DELETED TEXT BRACKETED]



1

2

3

management program approved by the council under AS 46.40.060;

(8) "o ffice " means the o ffice  o f  management and budget established in 

the O ffice  -*.f tfsc Governor.

L
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M r .  C h a i rm a n  a n d  m e m b e r s  o f  th e  c o m m it t e e ,  th e  C o a s t a l  P o l i c y  C o u n c i l  
c o o r d in a t e s  S ta t e  a g e n c ie s  a n d  lo c a l  c o a s t a l  d i s t r i c t s  in  r e v i e w in g  a n d  i s s u in g  S ta te  
p e rm i t s  f o r  p r o p o s e d  d e v e lo p m e n t  p r o je c t s  a f f e c t in g  n a t u r a l  r e s o u r c e s  in  A la s k a ' s  
c o a s t a l  z o n e s .  S e n a te  B i l l  2 38  c l a r i f i e s  w h e n  a n d  h o w  c e r t a in  p a r t i e s  c a n  p e t i t io n  
th e  C o a s t a l  P o l i c y  C o u n c i l  d u r in g  a n  A la s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m  
c o n s i s t e n c y  r e v i e w .

T h i s  b i l l  c o r r e c t s  a  p r o b le m  th a t  o c c u r s  w h e n  a  p e t i t io n  i s  b r o u g h t  b e f o r e  th e  c o u n c i l  
a f t e r  a  f in a l  c o m m is s io n e r  l e v e l  d e c i s i o n  o n  a  c o n s i s t e n c y  r e v i e w  h a s  b e e n  m a d e . 
U n d e r  th e  c u r r e n t  A la s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m  s t a t u t e s  a n d  r e g u la t io n s  th e  
S ta te ' s  r e s o u r c e  c o m m is s io n e r s  c a n n o t  d e le g a t e  t h e i r  r e s p o n s i b i l i t y  to  p a r t i c ip a t e  in  
a n  e le v a t io n  o f  a  c o n s i s t a n c y  d e t e rm in a t io n  to  th e  c o m m is s io n e r  l e v e l ,  n o r  m a y  t h e y  
d e le g a t e  t h e i r  a u t h o r i t y  to  d e c id e  a  p e t i t io n  in  th e  f i n a l  c o n s i s t e n c y  d e t e rm in a t io n .  
H o w e v e r ,  a s  n o t e d  in  th e  in c lu d e d  in f o n n a l  A G  o p in io n ,  th e  c o m m is s io n e r s  c a n n o t  
s i t  in  b o th  c a p a c i t i e s .

T h e s e  c la r i f i c a t i o n s  w i l l  e n s u r e  th a t, c o m p la in t s  a r e  h e a r d  a n d  a d d r e s s e d  in  a  t im e ly  
m a n n e r . T h i s  b i l l  w i l l  e n s u r e  t h a t  c i t i z e n s ,  S t a t e  a g e n c ie s ,  a n d  a f f e c t e d  p r o je c t s  
h a v e  a  v o i c e  in  th e  d e v e lo p m e n t  p o l i c i e s  o f  o u r  s t a t e ' s  c o a s t a l  a r e a s .

T h e  b i l l  a s  p r o p o s e d  i s  th e  r e s u l t  o f  in t e n s i v e  c o l la b o r a t io n  b e tw e e n  m e ,  a n  A la s k a  
C o a s t a l P o l i c y  S u b c o m m i t t e e ,  th e  A la s k a  D e p a r tm e n t  o f  L a w ,  a n d  o th e r  in t e r e s t e d  
p a r t ie s .

I n c lu d e d  i n  t h e  p a c k e t  a re :
i

• N e g a t i v e  f i s c a l  n o t e
• S e c t io n a l  a n a ly s i s
• D i r e c t o r  P a u l  R u s a n o w s k i ' s  a n a ly s i s  .
• S u m m a r y  o f  A G ' s  o p in io n
• S u m m a r y  o f  A C M P ' s  c o n s i s t e n c y  r e v i e w  p r o c e s s

Sponsor Statement



W A L T E R  J. H I C K  EL, G O V E R N O R

DEPARTMENT OF TRANSPORTATION  
AND PUBLIC FACILITIES
OFFICE O F  THE COMMISSIONER

3132 CHANNEL DRIVE 
JUNEAU, ALASKA 99801-7898
TEXT: (907) <65-3652
FAX: (907) 586-8365

PHONE (907) 465-3900

M E M O R A N D U M

TO: Senator Drue Pearce

FROM: Helvi^'Sandvik
Deputy Commissioner

DATE: January 31, 1994

SUBJECT: SB 238

It is with some interest to note that you are sponsoring work on Senate Bill 
No. 238 relating to coastal policy. The Division of Governmental Coordination 
now, by regulation, requires a consistency review and determination on all 
projects constructed in the State which includes Coastal Zone management.

During development of any project involving federal interest, the state is 
required to comply with 42 USC 4321-4347 (National Environmental Policy Act 
of 1972). The involved federal agency must certify that the total public 
involvement process has been met under federal law. Almost without exception, 
any DOT&PF project is subject to NEPA.

A typical Federal-Aid project will have at least one and sometimes two formal 
hearings. These are part of the department's Public Involvement Plan prepared 
for each project. If a bridge is involved in or over navigable waters, an additional 
hearing and public involvement is required by both the U.S. Corps of Engineers 
and the U.S. Coast Guard. During the development of a project, the public 
involvement process can involve up to four (4) opportunities for public 
involvement and hearings. To require an additional hearing by a state agency 
would, in our case, appear to be redundant. Each separate hearing or public 
involvement requirement adds a minimum of about three months to the project 
development process.

DOT&PF is presently in contact with coastal districts through the review process 
mandated by the Division of Governmental Coordination.

It would cut time and expense in the DOT&PF's project development process if a 
provision could be included that would exempt DOT&PF (and perhaps others) if 
public involvement had been accomplished during the Federal and/or State 
processes.

If there is any way to shorten the process while still mail Gaining intent of 
r-U 238, we feel it would benefit the development of transportation projects in

ia s k a .



cc: J.K. Ginger Johnson, Legislative Liaison, DOT&PF

S en a to r D ru e  P earce  -2- J a n u a r y  31, 1994



23 3 f iU ,

W A L T E R  J. HICKEL, G O V E R N O R

OFFICE OF M ANA GEM ENT AND B U D G ET  
DIVISION OF G O VER N M ENTA L COORDINATION

OFFICE OF THE GOVERNOR

D  SOUTHCENTRAL REGIONAL OFFICE 3601 -C‘ STREET. SUITE 370 ANCHORAGE, ALASKA 99503-2798 PH: (907) 561-6131/FAX: (907) 561-6134

CENTRAL OFFICEP.O. BOX 110030
JUNEAU, ALASKA 99811-0300 .PH: (907) 465-3562/FAX: (907) 465-3075

□ PIPELINE COORDINATOR'S OFFICE 
411 WEST 4TH AVENUE, SUITE 2C ANCHORAGE, ALASKA 99501-2343 • PH: (907) 278-8594/FAX: (907) 272-0590

t o b r u a r y  9, 1994

H o n o r a b l e  S e n a t o r  D r u e  P e a r c e  
A l a s k a  S t a t e  L e g i s l a t u r e  
P.O. B o x  V  
J u n e a u ,  A K  99811

S u b j e c t :  S e n a t e  B i l l  238

D e a r  S e n a t o r  P e a r c e :

T h a n k  y o u  for t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  t h e  J a n u a r y  24, 
1994 l e t t e r  f r o m  t h e  B e r i n g  S t r a i t s  C o a s t a l  R e s o u r c e  S e r v i c e  A r e a  
B o a r d  w h i c h  o p p o s e s  S e n a t e  B i l l  238. A s  y o u  k n o w ,  t h e  A l a s k a  
C o a s t a l  P o l i c y  C o u n c i l  s u p p o r t s  S B  238, w h i c h  w a s  d e v e l o p e d  in 

i) c o n j u n c t i o n  w i t h  a C o u n c i l  s u b c o m m i t t e e  a n d  a w o r k i n g  g r o u p
c o n s i s t i n g  of  S t a t e  a g e n c i e s ,  s e v e r a l  c o a s t a l  d i s t r i c t s ,  a n d  o t h e r  
i n t e r e s t e d  p a r t i e s .

C ontrary, to w h a t  is a s s e r t e d  i n  t h e  B e r i n g  S t r a i t s  l e t t e r ,  
a d i s t r i c t ' s  d u e  d e f e r e n c e  —  o r  its l o c a l  e x p e r t i s e  in t h e  
i n t e r p r e t a t i o n  a n d  a p p l i c a t i o n  o f  its l o c a l  p r o g r a m  —  d u r i n g  t h e  
c o n s i s t e n c y  r e v i e w  w o u l d  b e  u n a l t e r e d  b y  S B  238. In f act,
SB 238 w o u l d  u n d e r s c o r e  l o c a l  c o a s t a l  d i s t r i c t  i n p u t  i n t o  the 
A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m  c o n s i s t e n c y  r e v i e w  p r o c e s s .  
U n d e r  S B  238, a d i s t r i c t ' s  c o m m e n t s  m u s t  b e  f a i r l y  c o n s i d e r e d  b y  a 
S t a t e  a g e n c y  e a r l y  in the p r o c e s s ,  o r  t h e  d i s t r i c t  c a n  p e t i t i o n  the 
C o a s t a l  P o l i c y  C o u n c i l  f o r  i m m e d i a t e  r e l i e f .  W i t h  e a r l y  C o u n c i l  
o v e r s i g h t ,  S t a t e  a g e n c i e s  a r e  l i k e l y  t o  c a r e f u l l y  a t t e n d  t o  
c o m m e n t s  r e c e i v e d  d u r i n g  t h e  c o n s i s t e n c y  r e v i e w .

T h e  B e r i n g  S t r a i t s  C R S A  B o a r d ' s  d e s i r e  t o  h a v e  t h e  C o a s t a l  
P o l i c y  C o u n c i l  r e t a i n  t h e  a u t h o r i t y  t o  r e v e r s e  c o m m i s s i o n e r  
d e c i s i o n s  r u n s  c o u n t e r  t o  a M a r c h  1993 A t t o r n e y  G e n e r a l  o p i n i o n ,  
w h i c h  p i n p o i n t s  f u n d a m e n t a l  d u e  p r o c e s s  a n d  d e l e g a t i o n  c o n c e r n s .  
U n d e r  t h e  p r e s e n t  s i t u a t i o n ,  a c o n f l i c t  e x i s t s  b e c a u s e  t h e  S t a t e  
r e s o u r c e  a g e n c y  c o m m i s s i o n e r s  c a n n o t  s i t  i n  b o t h  c a p a c i t i e s  as 
f i n a l  d e c i s i o n  m a k e r s  o n  a c o n s i s t e n c y  r e v i e w  a n d  as m e m b e r s  o f  t h e  
C o a s t a l  P o l i c y  C o u n c i l  d e c i d i n g  a p e t i t i o n  r e g a r d i n g  a f i n a l  
c o n s i s t e n c y  d e c i s i o n .  T h e  A G  o p i n i o n  i n d i c a t e s  t h a t  a c h a n g e  is 
n e e d e d  t o  r e m o v e  t h e  c o n f l i c t .

S e n a t e  L i l l  238 p r o v i d e s  a g o o d  s o l u t i o n  t o  t h e  d i l e m m a  
b e c a u s e  t h e  S t a t e  r e s o u r c e  . c o m m i s s i o n e r s  c o u l d  r e v i e w  a p r o p o s e d  
c o n s i s t e n c y  d e c i s i o n  u n d e r  p e t i t i o n  as m e m b e r s  o f  t h e  C o u n c i l  a n d

01-A25LH
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d e c i d e  w h e th e r  p r o c e d u r a l  m i s h a n d l i n g  o c c u r r e d  a t  t h a t  p r e l i m i n a r y  
s t a g e .  I f  a  d i s t r i c t ' s  com ments w e re  i g n o r e d  a s  t h e  B e r i n g  S t r a i t s  
l e t t e r  s u g g e s t s ,  t h e  C o u n c i l  w o u ld  rem and  t h e  p r o p o s e d  d e c i s i o n  t o  
t h e  S t a t e  a g e n c y  f o r  a  r e v i s e d  d e c i s i o n  w h ic h  c o n s i d e r s  t h e  
c o m m e n ts .  The i s s u e s  a r e  t h e n  r e s o l v e d ,  o r  SB 238 w o u ld  e n a b l e  t h e  
c o m m is s i o n e r s  t o  make a f i n a l  S t a t e  d e c i s i o n  on  t h e  c o n s i s t e n c y  
r e v i e w  a s  t h e  h e a d s  o f  t h e  S t a t e  r e s o u r c e  a g e n c i e s  —  w hose 
p e r m i t t i n g  a u t h o r i t y  a c t u a l l y  a l l o w s  t h e  c o a s t a l  p r o j e c t  t o  
p r o c e e d .

The f i n a l  p o i n t  r a i s e d  by B e r i n g  S t r a i t s  a d d r e s s e s  a  c i t i z e n ' s  
a b i l i t y  t o  p e t i t i o n  t h e  C o u n c i l  w h e th e r  o r  n o t  t h e y  p r e v i o u s l y  
com m ented  on  t h e  c o n s i s t e n c y  r e v i e w .  The C o u n c i l  s u b c o m m i t t e e ,  
a g e n c i e s  and  c o a s t a l  d i s t r i c t s  t h a t  w orked  on  t h e  p e t i t i o n  p r o c e s s  
e m b o d ie d  i n  SB 238 d i s c u s s e d  t h i s  i s s u e  an d  c o n c l u d e d  t h a t  a  p a r t y  
s h o u l d  comm ent d u r i n g  t h e  r e g u l a r  c o n s i s t e n c y  r e v i e w  t o  b e  e l i g i b l e  
t o  p e t i t i o n  t h e  i s s u e  t o  t h e  C o u n c i l .  S im p ly  p u t ,  i t  w o u ld  be  
u n f a i r  t o  a p p e a l  an  i s s u e  t o  t h e  C o u n c i l  w i t h o u t  f i r s t  r a i s i n g  t h e  
i s s u e  t o  t h e  c o o r d i n a t i n g  S t a t e  a g e n c y .  I n  f a c t ,  r e d e s i g n i n g  t h e  
p r o c e s s  ( c o u p l e d  w i th  s t r e n g t h e n e d  p u b l i c  n o t i c e )  s o  t h a t  l o c a l  
c o n c e r n s  a r e  b r o u g h t  o u t  e a r l y  i n  t h e  r e v i e w  i s  c o n s i d e r e d  a 
s t r e n g t h  o f  SB 238 .

We s t r o n g l y  u r g e  you t o  c o n t i n u e  p u r s u i n g  t h e  l e g i s l a t i v e  
rem ed y  p r o p o s e d  i n  SB 2 3 8 . We r e m a in  c o m m it te d  t o  i t s  a p p r o a c h ,  
a n d  w is h  t o  w ork  w i th  you t o  e n s u r e  s u c c e s s f u l  p a s s a g e  o f  t h e  b i l l .

S i n c e r e l y ,

P a u l  C. R u san o w sk i 
S t a t e  Members C o - c h a i r  
A l a s k a  C o a s t a l  P o l i c y  C o u n c i l

c c :  A l a s k a  C o a s t a l  P o l i c y  C o u n c i l
B e r i n g  S t r a i t s  CRSA B o ard  
A la s k a  C o a s t a l  D i s t r i c t s  
P e t i t i o n s  W orking Group

S c o t t  Novak
P u b l i c  Members C o - C h a i r  
A l a s k a  C o a s t a l  P o l i c y  C o u n c i l
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To: S enator Mike Miller, Chair
Senate Resources Committee

From: Senator Drue Pearce, Co-Chair
Senate Finance Committee

Date: January 14,1994

Re: Request for hearing on Senate Bill 238 in Senate Resources
Committee.

I respectfully request that you consider hearing Senate Bill 238, Coastal Zone 
Management Procedures, in your committee as soon as possible.

Currently, the Coastal Policy^Council coordinates State agencies and local coastal 
districts in a process of reviewing and issuing State permits for proposed 
development projects affecting natural resources in Alaska's coastal zones. Senate 
Bill 238 clarifies when and how certain parties can petition the Coastal Policy 
Council during an Alaskafcoastal Management Program consistency review. These 
clarifications will ensure/that complaints are heard and addressed in a timely 
manner. This bill will ensure that citizens, State agencies, and affected projects 
have a voice in the development policies of our state's coastal areas.

i
/

The bill as proposed is the result of intensive collaboration between me, an Alaska 
Coastal Policy Subcommittee, the Alaska Department of Law, and other interested 
parties.
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SUBJECT: Coastal m anagem ent consistency determ ination  legislation
(W ork O rder No. 8-LS1442VK)

TO: ■

FROM :

A  word ab o u t the bill, p rovided to you earlier today, and its specific provisions.

The m easure  substantially codifies the Coastal Policy C ouncil’s consistency review  
practices b ased  upon suggestions provided by the D epartm en t o f  Law, the Division 
of G overnm ental C oordination  (pa rt of the office of m anagem ent and  budget), and, 
following a late  D ecem ber teleconference, the C oastal Policy Council.

Bill section 1: This provision am ends AS' 46.40.040, the section enum erating  the 
duties o f the A laska C oastal Policy Council. It deletes a d a ted  reference to - th e  
deadline for approval o f the C ouncil’s initial program  regulations and  standard izes 
a reference to the applicability of the Adm inistrative P rocedure Act. Substantively, 
the bill section  directs the Council to adopt regulations to establish  a (pro ject) 
consistency review  and determ ination  process tha t conform s to the  requirem ents of 
AS 46.40.096.

Bill section 2: This bill section, adding a p roposed  AS 46.40.096, outlines the 
essential e lem en ts of the consistency review and determ ination  process. Subsection
(a) directs the council to ad o p t regulations for consistency determ inations, w hether 
those determ inations are  to be m ade by the council (coordinating  the review of 
m ultiple agencies) or by a single sta te  agency. Subsection (b)--a parallel provision 
to existing AS 44.19 .145(a)(ll)--clarifies that, when a consistency review is req u ired  
for a p ro jec t tha t requires a perm it from but one state agency, th a t agency, ra th e r  
than the office o f m anagem ent and  budget’s division of governm ental coordination, 
has the responsibility to coord inate  the consistency review. Subsection (c) sets ou t 
public notice and public com m ents in conjunction with consistency determ inations; 
the council’s regulations may distinguish as to notice depending  on the circum stances
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of the pro ject, but the essential com ponents of notice are set out. Subsection (d) sets 
out p rocedures for obtaining the com m ents of in terested  parties, directing p re p a ra ­
tion of p roposed  consistency determ inations, allowing opportunity  for parties to 
secure review of a proposed  consistency determ ination , and directing p repara tio n  of 
the final consistency determ ination. Subsection (e) meats with the filing and  handling 
o f petitions for review of proposed  consistency determ inations, setting limits on who 
may petition  and  when the petitions may properly  be considered. Subsection (f) 
authorizes the council to limit consideration of a review petition when the opportun ity  
for full consideration  of the petition might cause the sta te to miss a deadline se t by 
federal law for submission o f a federal consistency determ ination . Subsection (g)

• supplies definitions for term s used in the section.

Bill section 3: Existing AS 46.40.100 is captioned "Com pliance and E nforcem ent." 
W ithin th a t section, AS 46.40.100(b) perm its certain  parties to file petitions seeking 
review o f en forcem ent action. This bill section revises AS 46.40.100(b), am ending  it 
to perm it the C oastal Folicy Council to have a lim ited opportunity  to ascerta in  
w hether a  "reviewing entity" responsible for a consistency determ ination  has fairly 
considered o r no t fairly considered com m ents received in the course of com pleting 
a p ro po sed  consistency determ ination . T he principal addition on that point is se t ou t 
in the subsection ’s p roposed  paragraph  (1): the council is given a  choice e ith er to 
rem and  a determ ination  so that the reviewing agency gives fair consideration  to 
com m ents o r the council may dism iss it--the council itself may not substitu e its 
judgm ent for tha t o f the reviewing entity on the m erits of the consistency d e te r  lina- 
tion. T h e  disposition o f o th e r p e titio ns-en fo rcem en t petitions o ther than chose 
relating to  reviews of consistency d e te rm in a tio n s-a re  handled, as under cu rren t law, 
u nder the subsection ’s parag raph  (2). In both  instances, the petitioning process is no 
longer subject to the Adm inistrative P rocedure A ct bu t ra th e r to  regulations o f the 
C oastal Policy Council. T h e  hearing requ irem ent no longer ca.ls for a "public 
hearing"~the hearing may be lim ited to participation  by eligible parties--but notice 
is to be given, again, in all instances, under particu lar requirem ents o f a la te r 
subsection, subsection (f). Because the petition  process identified in this section m ay 
be used to  secure review o f consistency determ inations and for o ther purposes, 
m ention o f specific parties who may file petitions in cases o th e r  than consistency 
reviews is rem oved  from this subsection and  resta ted  in p roposed  subsection (g).

Bill sections 4 and  5: These provisions m ake parallel am endm ents to AS 46.40.100(c) 
and (d). T h e  in ten t of the substantive am endm ents to both  is to m ake sure tha t the 
specific requ irem ents of the two subsections do not apply to the consideration and  
disposition o f petitions seeking consistency review. Again, the council may dispose 
o f petitions seeking consistency review only in the m anner au thorized  by AS 46.40.- 
1 0 0 (b )(l)~ th a t is, by rem and o r dismissal.

Bill section 6: T he section adds two additional subsections to AS 46.40.100.
Subsection (f) is a substituted notice provision applicable to consideration  and

Senator Drue Pearce

January 4, 1994

Page 2



disposition o f ail com pliance and  en forcem ent provisions. It draws from  the special 
notice provisions outlined in AS 38.05.945 tha t are applicable to certa in  land actions 
under the A laska Land Act, with am endm ents and  substitutions recom m ended  by the 
Division o f G overnm ental C oordination. Subsection (g) draws from  m ateria l de le ted  
in AS 46.40.100(b) to identify parties tha t may petition for the general com pliance 
and en fo rcem en t rem edies set out in AS 46.40.100(b)(2).

Bill section 7 sets out definitions for additional term s used in AS 46.40.010 - 
46.40.210.

Senator Drue Pearce
January 4, 1994

Page 3
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M E M O R A N D U M S T A T E O F  A L A S K A

To: A laska Coastal Policy Council Date: January  12,1994

File: ACMPBILL.94
Telephone: 465-8800
Telecopy: 465-3075

From: P au l C. Rusanowski, D irector Subject: ACM P Legislation:
D ivision of G overnm ental Senate Bill 238
C oordination

Senator D rue Pearce introduced-Senate-BtlKi38rwhich'W Ould am end  the A laska Coastal 
M anagem ent Act (AS 46.40) to clarify how  and w hen certain parties can appeal, o r 
''petition1', the Coastal Policy Council during  an Alaska Coastal M anagem ent P rogram  
(ACMP) consistency review  (see attached legislation). Senate B ill 238 incorpo rates an  
app roach  recom m ended  b y  the A laska  Coastal Policy C ouncil a t its  O c tob er 27,1993 
m eeting .

As d irected  b y  the Council, the Division of Governm ental C oordination  staff w orked 
w ith  a C ouncil subcom m ittee, o ther interested parties, and  Senator Pearce on  the 
legislation. Senate Bill 238 includes m any  suggestions m ade b y  the Council 
subcom m ittee an d  o ther parties du rin g  a Decem ber 28,1993 teleconference (see attached 
list of participants).

Why is Senate Bill 238 Needed?
U n der th e  ACMP, State agencies an d  local coastal districts participate in  a  coordinated 
process for review ing and issuing State perm its for proposed  developm ent projects 
affecting n a tu ra l resources and uses in Alaska's coastal zone. P roposed  projects are 
rev iew ed  to ensure they are  consistent w ith  the standards of the ACM P and  the  policies 
of a  coa&tal d istrict program . The com missioners of the D epartm ents of Environm ental 
C onservation, N a tu ra l Resources, and  Fish and Game, on appeal as an  "elevation", m ake 
the final decision on a consistency determ ination. The com m issioners also s it on the 
A laska C oastal Policy Council, w hich has heard  petitions on  a few  consistency 
determ inations m ade b y  com missioners in recent years.

Senate Bill 238 w ould  correct the problem s experienced w ith these recent petitions and 
the difficulties identified in  a M arch 2,1993 informal A ttorney G eneral opinion regard ing  
due process an d  delegation w hen  a petition occurs after a final com m issioner-level
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decision on a consistency review .1 U nder the current ACMP statutes an d  regulations, 
the  State resource agency commissioners m ay  no t delegate their responsibility  to 
partic ipate  in  a  commissioner-level "elevation" of a consistency determ ination, n o r m ay  
they  delegate llieir authority  to d ed d e  a petition  w hen they  have partic ipated  in  the final 
consistency determ ination. However, as noted in the inform al AG opinion, the 
com m issioners cannot sit in  both  capacities. In a recent exam ple, the State resource 
ag en d es w ere unable to participate in C o u nd l action on a  petition  affecting coastal 
resources an d  lan d  uses,2 General principles of due process and delegation  u nder the 
A dm inistra tive Procedure A ct dictate a change in  the sta tu te or regulations, o r bo th  to 
rectify the conflict

How Would Senate Bill 238 Fix the Problem?
Senate Bill 238 w ould  am end the Alaska Coastal M anagem ent Act (AS 46.40) to  allow  
certain  parties  to petition the Coastal Policy C ound l w hen a prelim inary, o r "proposed", 
consistency determ ination is issued by  a State agency. The petitioner w ould  seek 
Council rev iew  of w hether the petitioner's comments h ad  been fairly  considered b y  the 
State agency coordinating the  ACMP consistency review. If the agency h ad  done its job, 
the C o u nd l w ou ld  dism iss the petition. Otherwise, the Council w ould  rem and  the 
p roposed  consistency determ ination to the agency to give fair consideration to  the 
petitioner's  com m ents and to prepare a revised proposed consistency determ ination.

A final consistency decision w ould be m ade b y  the State resource agendes. Unlike the 
cu rren t situation, SB 238 w ould  no t allow s petition on a final consistency determ ination. 
Also, SB 238 resolves the due process and delegation concerns because th e  State resource 
agency com m issioners -  as m em bers of the Coastal Policy C o u n d l -  w ould  o i ly  be 
rev iew ing a staff level proposed consistency dedsion, and therefore could still m ake the 
final State d ed sio n  on the consistency review, if a  further appeal (as an  elevation) occurs 
after the petition  process is completed.

lM arch 2,1993 M em orandum  from Elizabeth Kerttula, Alaska D epartm ent of Law, 
to  Paul R usanow ski, Division of Governm ental Coordination, "Alaska Coastal Policy 
Council M em bers' Eligibility to H ear Petitions U nder AS 46.40.100", 27 pp  (see attached 
M arch 3, 1993 sum m ary),

2The T im ber Creek T rapping  Cabin Perm it petition, in  Bering Straits Coastal 
M anagem ent P rogram  and  the  Koyuk IRA C o u nd l v. Alaska D epartm ent of N atural 
Resources, w as subm itted to the C ound l on July  1992, heard  b y  a  hearing  officer in  M ay 
1993, an d  d ism issed  b y  the Coastal Policy Council in  October, 1993.
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Senate Bill 238 w ould , in effect, place the Coastal Policy Council in  an  in term ediary  role 
as a referee on the State's consistency review process, on petition from  a coastal district, 
citizen of a d is tric t State agency, or project applicant. The Council -  w ith its  statew ide 
m em bership  of locally elected officials and State agency com m issioners — w ould  provide 
oversight to  ensure that State agendes follow procedures and  give fair consideration to 
the b road  interests com m enting on proposed projects in A laska's coastal areas (see 
attached Council m em bership).

What Would Senate Bill 238 Do?
Briefly, Senate Bill 238 w ould do the following: ....... .

Section 1. Am end AS 46.40.040 to add a new  d u ty  of the Alaska Coastal Policy C o u n d l 
to establish, by  regulation, a consistency review  and determ ination process.

Section 2. A m end AS 46.40 to add  a new  section (AS 46.40.096) w hich identifies the key 
elem ents of the consistency review  process, induding :

• the agency coordinating the review
• public notice requirem ents
• request for com m ents on a  proposed project
• an elevation w hich can occur as a "subsequent review" of a  proposed  

consistency determ ination (also, who can request an  elevation and  w ho 
reviews)
the o pportun ity  for certain parties to petition the Council about a proposed 
determ ination 1
lim itations on w hen  a party  m ay petition the C ound l

• flexibility to lim it consideration of a petition w hen  a  federal law  sets a 
deadline for the State of A laska's response on a consistency determ ination  for 
a federal agency perm it or activity,

• the final consistency determ ination and
definitions for "affected coastal resource district" and  "reviewing entity."

Section 3. A m end the existing petition statute AS 46,40.100 (b) to: -

• provide for a petition tc the Council on a proposed consistency determ ination
• replaces the requirem ent for a hearing u nder the A dm inistrative Procedure 

Act (AS 44.62) w ith  a hearing established in  regulation b y  the C ound l
• specify tha t the Council's standard of review is w hether the agency 

coordinating the consistency review  fairly  considered  the petitioner's 
com m ents subm itted  during  the rev iew  period, and
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• p rov ide for petition dismissal or rem and of the proposed  determ ination  to the 
agency for a revised proposed consistency determ ination

Section 4. A m end the existing petition statute AS 46.40.100(c) to  clarify that the s u b s e c t io n  w ould  continue to addre ts a petition which m ight be subm itted  on general 
d istrict actions regarding  im plem entation o f its coastal program , an d  n o t a petition  about 
d istrict actions on  a State consistency determ ination under- AS 46.40.096.

Section  5. Sim ilar to Section 4, this section w ould  am end the  existing petition  statute 
AS 46.40.100(d) to  clarify that tire subsection w ould not app ly  to a petition  ab o u t State 
agency actions on a consistency-detennination-under-AS 46.40.096.............  -

Section  6. A dd  new  subsections under the existing petition sta tu te AS 46.40.100 which:

• establish requirem ents for the notice of a hearing held  b y  the Council to 
consider a petition

• identify, as in the current statute, the parties w hich have the o pportun ity  to 
petition  the Council on "general", non-consistency petitions.

Section 7. A m end  AS 46.40.210 to add  definitions for "consistency review" an d  "office."

* * *

The D ivision o f Governm ental Coordination will continue to w ork  w ith  Senator Pearce, 
the C ound l subcom m ittee, and other interested parties as this legislation proceeds. The 
b ill is referred  to  Senate Resources Com m itttee, b u t  com m ittee action is  n o t y e t 
scheduled . Please feel free to call m e a t 465-8800, or Gretchen Keiser of m y  staff a t 465- 
■*541 if  y o u  h av e  any  questions.

A ttachm ents

cc  A laska Coastal Districts 
Senator D ru e  Pearce 
Patty  Bielawski, Accord Env.
Susan Braley, DEC 
Janet Burleson, DNR 
Jack C hcnow eth, LAA
Raga H im , G overnor's Office .•
K erry  H ow ard , DGC
Jon Isaacs, Issacs & A ssodatcs
Beth K erttula, DOL
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John  King, OCRM 
Gabrielle LaRoche, DCHD 
Bob Laurie, DOTPF 
Tom  L o m a a  NSB 
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MEMORANDUM

,y. P a u l  C .  .R u s a n o w s k i ,  D i r e c t o r  
D i v i s i o n  o f  G o v e r n m e n t a l  

C o o r d i n a t i o n

*<OM: E l i z
A s s i s t a n t  A t t o r n e y ^  G e n e r a l

Dfltz: 

riL£ NO: 

TEL. NO; 

SUBJECT.

State of Alaska
D epartm ent o f Law

M a rc h  3 /  1 9 9 3  
6 6 3 - 9 2 - 0 6 1 8 t

4 6 5 - 3 6 0 0

A la s k a  C o a s t a l  P o l i c y
M e m b e r 's  E l i g i b i l i t y  t o  
H e a r  P e t i t i o n s  U n d e r
AS 4 6 . 4 0 . 1 0 0

SUMMARY OP ATTORNEY GEN ERA L'S  O P IN IO N
ON CPC  MEMBERS'  E LX G lB IL IT Y JT O ^ H E ft jR  P E T IT IO N S
A t  y o u r  r e q u e s t ,  we o r e  p r o v i d i n g  y o u  w i t h  a  s h o r t  

su m m a ry  o f  o u r  o p i n i o n  c o n c e r n i n g  CPC m e m b e rs ' e l i g i b i l i t y  t o  h e a r  
p e t i t i o n s .

A s t h e  o p i n i o n  n o t e s  i n  t h e  b a c k g r o u n d  s e c t i o n ,  i n  1 9 7 7  
W hen t h e  l e g i s l a t u r e  e n a c t e d  AS 4 6 . 4 0 . 1 0 0 ,  i t  c r e a t e d  a n  a b i l i t y  
f o r  c e r t a i n  p e o p l e  t o  a p p e a l  i s s u e s  t o  t h e  CPC t h r o u g h  " p e t i t i o n s . ”  
I n  1 9 8 4 ,  w h en  t h e  C P C . p r o m u lg a t e d  i t s  r e g u l a t i o n s  c r e a t i n g  t h e  
c o n s i s t e n c y  r e v i e w  p r o c e s s  f o r  c o n s i s t e n c y  d e t e r m i n a t i o n s  i n  
6 AAC 5 0 ,  i t  am e n d e d  a  s e c t i o n  o r  t h e  r e g u l a t i o n s  t h a t  s p e c i f i c a l l y  
a l l o w e d  c o n s i s t e n c y  d e t e r m i n a t i o n s  t o  b e  r e v i e w e d  b y  t h e  C PC , 
i n t e n d i n g  t o  h a v e  c o n s i s t e n c y  d e t e r m i n a t i o n s  a p p e a l e d  t o  c o u r t  
r a t h e r  t h a n  t o  t h e  C PC . H o w e v e r ,  t h e r e  w a s  n o  c o m m e n s u r a t e  
s t a t u t o r y  c h a n g e  t o  AS 4 6 . 4 0 . 1 0 0 .  s i n c e  a  r e g u l a t i o n  c a n n o t  r e m o v e  
a  s t a t u t o r y  r i g h t ,  t h e  a b i l i t y  t o  b r i n g  a  p e t i t i o n  f r o m -  a  f i n a l  
c o n s i s t e n c y  d e t e r m i n a t i o n  t o  t h e  cpc r e m a i n s .  T h i s  c i t u a t i o n  h a s  
c r e a t e d  a  d u a l  a p p e a l  m e c h a n is m  a n d  c o n f l i c t s  h a v e  a r i s e n .

Y o u r  q u e s t i o n s  I n v o l v e  im p o r t a n t  A d m i n i s t r a t i v e  P r o c e d u r e  
A c t  ( " A P A " ) - d u e  p r o c e s s  c o n c e r n s  a n d  d e l e g a t i o n  i s s u e s .  A s  a  
g e n e r a l  p r i n c i p l e ,  t h e  APA a n d  i t s  d u e  p r o c e s s  i m p l i c a t i o n s  r e q u i r e  
t h a t  w h en  a n  a g e n c y  i s  p e r f o r m i n g  a n  i n d e p e n d e n t  a d j u d i c a t o r y  
r e v i e w ,  t h e  r e v i e w  m u s t  b e  i m p a r t i a l .  C o n c e r n in g  t h e  d e l e g a t i o n ,  o f  
d u t i e s ,  a l t h o u g h  c o m m is s i o n e r s  h a v e  g e n e r a l  a u t h o r i t y  t o  d e l e g a t e  
f u n c t i o n s  v e s t e d  i n  t h e i r  d e p a r t m e n t s ,  s p e c i f i c  s t a t u t o r y  a n d  
r e g u l a t o r y  r e q u i r e m e n t s  t a k a  p r e c e d e n c e  o v e r  t h i s  g e n e r a l  
a u t h o r i t y .  u s i n g  t h e s e  g e n e r a l  p r i n c i p l e s ,  v e  a n a l y z e d  y o u r  
s p e c i f i c  q u e s t i o n s .

R a t h e r  t h a n  r e p e a t  t h e  q u e s t i o n s  a g a i n  (w h ic h  wa d o  i n  
t h e  o p i n i o n )  w e h a v e  o u t l i n e d  o u r  r e s p o n s e s  b e lo w .

1 ( a )  . I f  a  c o m m is s i o n e r  p a r t i c i p a t e s  i n  a  c o m m i s s i o n e r -  
l e v e l  e l e v a t i o n  c o n c e r n i n g  a  c o n s i s t e n c y  d e t e r m i n a t i o n ,  t h a t  
c o m m is s i o n e r  m ay n o t  p a r t i c i p a t e  i n  a  CPC p e t i t i o n  c o n c e r n i n g  t h e  
s a » R  c o n s i s t e n c y  d e t e r m i n a t i o n .

0340? p/irncd or. recycled paper t) y £.0-
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M a rc h  3 ,  1 9 9 3  
P a g e  2

1  ( b ) . i f  a  CPC p u b l i c  m em be r p a r t i c i p a t e s  i n  a  d e c i s i o n  
c o n c e r n i n g  a  m a t t e r  a t  a  l o c a l  l e v e l ,  t h a t  p u b l i c  m em b e r may. n o t  
p a r t i c i p a t e  i n  a  CPC p e t i t i o n  c o n c e r n i n g  t h e  sam e  d e c i s i o n ,

2 .  A c o m m is s i o n e r  m ay n o t  d e l e g a t e  h i s  o r  h e r  
r e s p o n s i b i l i t y  t o  p a r t i c i p a t e  i n  a  c o m m i s s i o n e r - l e v e l  e l e v a t i o n  o f  
a  c o n s i s t e n c y  d e t e r m i n a t i o n  t o  a  s u b o r d i n a t e  i n  o r d e r  t o  a l l o w  h im  
o r  h e r s e l f  t h e  a b i l i t y  t o  s i t  o n  a  p e t i t i o n  o n  t h e  c o n s i s t e n c y  
d e t e r m i n a t i o n .  S i m i l a r l y ,  A P A -d u e  p r o c e s s  c o n c e r n s  a n d  t h e  ACMP 
s t a t u t e s  a n d  r e g u l a t i o n s  d o  n o t  a l l o w  a  c o m m is s i o n e r  t o  d e l e g a t e  
h i s  o r  h e r  a u t h o r i t y  t o  s i t  o n  a  CPC p e t i t i o n  i f  t h e  c o m m is s i o n e r  
h a s  p a r t i c i p a t e d  i n  a n  e l e v a t i o n .  T h i s  c r e a t e s  a  c o n f l i c t  b e tw e e n  
t h e  ACMP s t a t u t e s  a n d  r e g u l a t i o n s  t h a t  s h o u ld  b e  r e s o l v e d .  ____

3 -  N e i t h e r  a  c o m m is s i o n e r  n o r  a  p u b l i c  m em b e r ( n o r  t h e i r  
a l t e r n a t e s )  m ay  p a r t i c i p a t e  i n  a  p e t i t i o n  p r o c e e d i n g  w h en  t h e  
c o m m i s s i o n e r ' s  d e p a r tm e n t  o r  t h e  p u b l i c  m e m b e r 's  m u n i c i p a l i t y  
i n i t i a t e s  t h e  p e t i t i o n .

4 .  N e i t h e r  a  c o m m is s i o n e r  n o r  a  p u b l i c  m em b e r ( n o r  t h e i r  
a l t e r n a t e s )  m ay  p a r t i c i p a t e  i n  a  p e t i t i o n  p r o c e e d i n g  w hen  t h e  
p e t i t i o n  i s  a g a i n s t  t h e '  c o m m i s s i o n e r ' s  d e p a r tm e n t  o r  t h e  p u b l i c  
m e m b e r ' s  m u n i c i p a l i t y  ( t h e r e  i s  a n  e x c e p t i o n  n o t e d  i n  t h e  o p i n i o n ) .

I n  c o n c l u s i o n ,  w e h o p e  t h i s  su m m a ry  i s  o f  a s s i s t a n c e  t o
y o u .

P a u l  c .  R u s a n o w s k i ,  D i r e c t o r  
D i v i s i o n  or G o v e r n m e n t a l  

C o o r d i n a t i o n  I

E JK tsm m
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ACMP CONSISTENCY REV IEW  PROCESS OVERVIEW  
P r e p a r e d  f o r  t h e  C o a s t a l  P o l i c y  C o u n c i l ;  F e b r u a r y  9 , 1 9 9 3

I n t r o d u c t i o n
T h e  D i v i s i o n  o f  G o v e r n m e n t a l  c o o r d i n a t i o n  (DGC ) a d m i n i s t e r s  t h e  
A l a s k a  C o a s t a l  M an ag em en t P r o g r a m  • (A C M P ).  I n  a d d i t i o n  t o  
c o o r d i n a t i n g  p r e p a r a t i o n  o f  d i s t r i c t  p r o g r a m s  a n d  s e r v i n g  a s  s t a f f  
t o  t h e  C o a s t a l  P o l i c y  C o u n c i l  ( c p c ) , DGC a l s o  c o o r d i n a t e s  S t a t e  
r e v i e v s  o f  a c t i v i t i e s  i n  t h e  c o a s t a l  z o n e  i n v o l v i n g  S t a t e  a n d . 
f e d e r a l  p e r m i t s .  T h i s  o v e r v i e w  p r o v i d e s  a  su m m a ry  o f  t h i s  l a t t e r  
f u n c t i o n , t h e  - o n s i s t a n c y  r e v i e w  p r o c e s s .
C o n s i s t e n c y  R e v i e w  P r o c e s s
T h e  c o n s i s t e n c y  r e v i e w  r e g u l a t i o n s ,  a l s o  kn ow n  a s  6 AAC 5 0  p r o v i d e '  
a  s t r e a m l i n e d ,  c o o r f l i 3 5 a t ® d ' l j r e S S s s “ f o r “ f S ^ e w r n g  ah'cT i s s u i n g  S t a t e  
p e r m i t s  f o r  p r o p o s e d  ' d e v e lo p m e n t  p r o j e c t s  a f f e c t i n g  n a t u r a l  
r e s o u r c e s  i n  A l a s k a ' s  c o a s t a l  z o n e .  A b r o c h u r e  e n t i t l e d ;  "H ow  t o  
A p p ly  f o r  S t a t e  P e r m i t s  i n  A l a s k a ' s  C o a s t a l  Z o n e " ,  i s  a t t a c h e d .  I t  
p r o v i d e s  a  b r i e f  sum m ary  o f  m o s t  o f  t h e  i n f o r m a t i o n  p r e s e n t e d  i n  
t h i s  o v e r v i e w ,  i n  a d d i t i o n  t o  c o o r d i n a t i n g  p r o j e c t s  t h a t  r e q u i r e  
S t a t e  p e r m i t s ,  DGC i s  a l s o  r e s p o n s i b l e  f o r  c o o r d i n a t i n g  c o n s i s t e n c y  
r e v i e w s  f o r  d i r e c t  f e d e r a l  a c t i o n s  [ e . g .  c o r p s  o f  E n g i n e e r s  (CO E ) 
d r e d g i n g  p e r m i t ]  a n d  p r o j e c t s  t h a t  r e q u i r e  f e d e r a l  p e r m i t s  [ e . g .  a n  
E n v i r o n m e n t a l  P r o t e c t i o n  A g e n c y  (E P A ) NPDES " p e r m i t ] .

C o a s t a l  d e v e lo p m e n t  p r o j e c t s  a r e  r e v i e w e d  t o  e n s u r e  t h e y  a r e  
c o n s i s t e n t  w i t h  t h e  s t a n d a r d s  o f  t h e  acm p a n d  t h e  p o l i c i e s  o f  
a p p r o v e d  l o c a l  c o a s t a l  d i s t r i c t  p r o g r a m s .  P r o j e c t  d e c i s i o n s ,  
a b s e n t  a n  a p p r o v e d  d i s t r i c t  p r o g r a m , a r e  b a s e d  o n  ACMP s t a n d a r d s  
f o u n d  a t  6  AAC 8 0 .  I f  t h e r e  i s  a n  a p p r o v e d  d i s t r i c t ’  p r o g r a m ,  
p r o j e c t  d e c i s i o n s  a r e  a l s o  b a s e d  o n  e n f o r c e a b l e  d i s t r i c t - p o l i c i e s  
c o n t a i n e d  i n  t h o s e  p r o g r a m s .  y

For e a c h  p r o j e c t ,  t h e  c o n s i s t e n c y  r e v i e w  r e g u l a t i o n s  provide a 
s t r u c t u r e  f o r  p r o j e c t  r e v i e w ,  i s s u e  r e s o l u t i o n  a n d  d e c i s i o n - m a k i n g ,  
w i t h  t h e  f u l l  i n v o lv e m e n t  o f  S t a t e  a g e n c i e s ,  l o c a l  c o a s t a l  
d i s t r i c t s  a n d  t h e  p r o j e c t  a p p l i c a n t .  T h e  p u b l i c  i s  a lw a y s  w e lc o m e  
t o  p a r t i c i p a t e  i n  a n  a d v i s o r y  r o l e .

T h e  r e g u l a t i o n s  r e q u i r e  t h a t :

l .  A l l  a p p r o p r i a t e  p e r m i t s  f o r  a  p r o j e c t  a r e  i n c l u d e d  i r i  a  s i n g l e  
r e v i e w .  W hen  a n  a p p l i c a n t  p r o p o s e s  a  p r o j e c t  i n  t h e  c o a s t a l  z o n e ,  
t h e y  a r e  f i r s t  r e q u i r e d  t o  c o m p le t e  a  C o a s t a l  P r o j e c t  Q u e s t i o n n a i r e  
(C P Q ) . T h e  CPQ  c o n t a i n s  q u e s t i o n s  d e s i g n e d  t o  h e l p  a p p l i c a n t s  a n d  
S t a t e  a g e n c i e s  d e t e r m in e  w h a t  p e r m i t s  w i l l  b e  n e e d e d  f r o m  S t a t e  a n d  
f e d e r a l  a g e n c i e s „ I f  r e q u e s t e d  b y  t h e  a p p l i c a n t ,  t h e  c o o r d i n a t i n g  
a g e n c y  c a n  a l s o  a s s i s t  w i t h  a  p r e - a p p l i c a t i o n  m e e t i n g  t o  e n s u r e  
t h a t  a l l  n e c e s s a r y  p e r m i t s  h a v e  b e e n  i d e n t i f i e d  a n d  a l l  b a c k - u p  
m a t e r i a l  i s  i n  o r d e r .  W han a  CPQ a n d  a s s o c i a t e d  p e r m i t  a p p l i c a t i o n s
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a r e  s u b m i t t e d  t o  t h e  c o o r d i n a t i n g  a g e n c y  t h e  p a c k e t  i s  e x a m in e d  
f o r  c o m p l e t e n e s s .  A s  s o o n  a s  a n  a p p l i c a t i o n  p a c k e t  i s  d e t e r m in e d  
t o  oe  c o m p l e t e ,  t h e  c o o r d i n a t i n g  a g e n c y  d i s t r i b u t e s  i t  a n d  a  r e v i e w  
s c h e d u l e  t o  a l l  r e v i e w e r s .

A p r o j e c t ,  a n d  a l l  n e c e s s a r y  p e r m i t s ,  a r e  r e v i e w e d  i n  a  s i n g l e  
r e v i e w  an d . a  c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n  i s  i s s u e d  t o  t h e  
a p p l i c a n t  f o r  t h e  p r o j e c t  a n d  a l l  r e l a t e d  p e r m i t s .  T y p i c a l l y ,  a n  
a p p l i c a n t  h a s  t o  o b t a i n  p e r m i s s i o n ,  f r o m  s e v e r a l  a g e n c i e s  t o  c o n d u c t  
a  p r o j e c t .  F e d e r a l  a n d  S t a t e  a g e n c i e s  f r o m  w h ic h  p e r m i t s  m ay b e  
n e e d e d  i n c l u d e  t h e  U . S .  A rm y  COE, t h e  EFA , t h e  U . S .  F o r e s t  S e r v i c e  
( U S F S ) ,  t h e  B u r e a u  o f  L a n d  M an a g em en t ( B I K ) , a n d  t h e  S t a t e  
D e p a r t m e n t s  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n ,  F i s h  a n d  Game a n d  
N a t u r a l  R e s o u r c e s .
2 .  A  s i n g l e  S t a t e  a g e n c y  c o n t a c t  i s  d e s i g n a t e d  t o  c o o r d i n a t e  t h e  
S t a t e ' s  r e v i e w  o f  c o a s t a l ,  d e v e lo p m e n t  p r o j e c t s .  F o r  p r o j e c t s  
r e q u i r i n g  a  f e d e r a l ' p e r m i t ,  J o r  p e r m i t s  f r o m  tw o  o r  m o t e  S t a t e| . ' ■ .1. vita ■ If ~ ‘ M K— > .■< i ■. — ■ « — . -̂-------- - ■ ■ 1 _** ̂a g e n c i e s ,  o r  f o r  d i r e c t  f e d e r a l  a c t i o n s ,  DGC i s  t h e  c o o r d i n a t o r  o f  
t h e  r e v i e w .  F o r  p r o j e c t s  r e q u i r i n g  p e r m i t s  f r o m  a  S i n g l e  S t a t e  
a g e n c y ,  t h e  a g e n c y  i s s u i n g  t h e - p e r m i t s  a c t s  a s  c o o r d i n a t o r - o f  t h e  
r e v i e w .  T h e  c o o r d i n a t i n g  a g e n c y  i s  r e s p o n s i b l e  f o r  t h e  
a d m i n i s t r a t i v e  p r o c e s s  i n v o l v e d  w i t h  t h e  r e v i e w  a n d  a s s i s t i n g  t h e  
a p p l i c a n t  w i t h  t b .e  p e r m i t t i n g  a n d  c o n s i s t e n c y  r e v i e w  p r o c e s s .
3 .  R e g u l a t o r y  d e a d l i n e s  a r e  e s t a b l i s h e d  f o r  c o n s i s t e n c y  r e v i e w s  
a n d  s t a t e  p e r m i t  d e c i s i o n s .  P r o j e c t s  a r e  r e v i e w e d  u n d e r  a  3 0 - d a y  
r e v i e w  s c h e d u l e ,  o r  m o r e  t y p i c a l l y  a  5 0 - d a y ' r e v i e w  s c h e d u le ,  w h en  
a g e n c y  p e r m i t s  h a v e  p u b l i c  n o t i c e  r e q u i r e m e n t s - ? -  D e a d l i n e s  a r e  a l s o  
e s t a b l i s h e d  ‘ f o r  t h e  d i s t r i b u t i o n  o f  i n f o r m a t i o n  t o  r e v i e w e r s ,  
r e c e i p t  o f  c o m m e n ts  f r o m  r e v i e w e r s , r e q u e s t s  f o r  a d d i t i o n a l  
i n f o r m a t i o n ,  n o t i c e  t o  t h e  a p p l i c a n t  o n  t h e  p r o p o s e d  c o n s i s t e n c y  
d e t e r m i n a t i o n  - a n d  i s s u a n c e  o f  t h e  f i n a l  o r  c o n c l u s i v e  
d e t e r m i n a t i o n .  T h e  d e a d l i n e s  a r e  n o t  d i s c u s s e d  i n  d e t a i l  h e r e ,  
b u t ,  f o r  y o u r  i n f o r m a t i o n ,  t h e y  a r e  l i s t e d  i n  a  c h a r t  t h a t  a p p e a r s  
i n  t h e  a t t a c h e d  b r o c h u r e .  • S t a t e  a g e n c i e s  w i t h  p e r m i t s  r e q u i r e d  b y  
t h e  p r o j e c t  m u s t  i s s u e  t h e i r  p e r m i t s  w i t h i n  4 5  d a y s  o f  t h e  
c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n ,  u n l e s s  a d d i t i o n a l  r e v i e w  i s  
r e q u i r e d  b y  s t a t u t e  o r  r e g u l a t i o n .

4 .  T h e  a p p l i c a n t ,  a f f e c t e d -  c o a s t a l  d i s t r i c t  a n d  S t a t e  r e s o u r c e  
a g e n c i e s  c o n c u r  w i t h  t h e  c o n s i s t e n c y  d e t e r m i n a t i o n  f o r  a  p r o j e c t  
b e f o r e  i t  i s  i s s u e d .  P r o j e c t  r e v i e w e r s  s u b m i t  c om m en ts  o n  t h e  
p r o p o s e d  p r o j e c t  a n d  p e r m i t s  t o  t h e  c o o r d i n a t i n g  a g e n c y .  T h e  
c o m m e n ts  m a y  i n c l u d e  p r o p o s e d  c h a n g e s  t o  t h e  p r o j e c t ,  o r  re c om m end  
s t i p u l a t i o n s  w h ic h ,  i f  i n c o r p o r a t e d  i n t o  ’ b e  p r o j e c t ,  w o u ld  r e n d e r  
i t  c o n s i s t e n t  w i t h  t h e  s t a n d a r d s  o f  t h e  ACMP. T h e  c o o r d i n a t i n g  
a g e n c y  g i v e s  d u e  d e f e r e n c e  t o  t h e  c o m m e n to r  w i t h i n  t h e i r  a r e a  o f  
e x p e r t i s e .  ” D u e  d e f e r e n c e 1* , a s  d e f i n e d  i n  r e g u l a t i o n ,  m ean s  t h a t  
d e f e r e n c e  w h i c h  i s  a p p r o p r i a t e  i n  t h e  c o n t e x t  o f  t h e  c o m a e n t o r ' s  
e x p e r t i s e  a n d  a r e a  o f  r e s p o n s i b i l i t y ,  a n d  a l l  t h e  e v i d e n c e  
a v a i l a b l e  t o  s u p p o r t  a n y  f a c t u a l  a s s e r t i o n s .  A c o a s t a l  r e s o u r c e

P. 12
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d i s t r i c t  i s  c o n s i d e r e d  t o  h a v e  e x p e r t i s e  i n  t h e  i n t e r p r e t a t i o n  a n d  
a p p l i c a t i o n  o r  t h e  e n f o r c e a b l e  p o l i c i e s  o f  i t s  a p p r o v e d  p r o g r a m  
[ 6  AAC 5 0 - 1 2 0  ( a )  ]  .

I f  a n  a p p l i c a n t , s t a t e  r e s o u r c e  a g e n c y  o r  a n  a f f e c t e d  c o a s t a l  
d i s t r i c t  c o n s i d e r  a . p r o p o s e d  c o n s i s t e n c y  d e t e r m i n a t i o n  t o  b e  
u n a c c e p t a b l e ,  o p p o r t u n i t i e s  e x i s t  t o  e l e v a t e  a  d e c i s i o n  t o  p o l i c y  
m a k e r s  o f  s t a t e  r e s o u r c e  a g e n c i e s  f o r  r e c o n s i d e r a t i o n *  T h e  
r e g u l a t i o n s  f i r s t  p r o v i d e  f o r  a  1 5 - d a y  e l e v a t i o n  t o  d i v i s i o n  
d i r e c t o r s  a n d ,  i f  n e c e s s a r y ,  a  s e c o n d  l S - d a y  e l e v a t i o n  t o  t h e  
c o m m i s s i o n e r s  o f  t h e  r e s o u r c e  a g e n c i e s .

E x c e p t i o n s  t o  t h e  6 AAC 5 0  P r o c e s s

T h e r e  a r e  a  f e w  e x c e p t i o n s  t o  t h e  3 0 - d a y  a n d  5 0 - d a y  r e v i e w  
s c h e d u l e s  w o r t h  n o t i n g .  R e g u la t i o n s  f o u n d  a t  6  AAC 5 0 . 0 5 0  r e q u i r e  
DGC t o  p u b l i s h  a  l i s t  o f  p e r m i t s  w h ic h  h a v e  b e e n  c a t e g o r i c a l l y  
a p p r o v e d  a s  b e i n g  c o n s i s t e n t  w i t h  t h e  ACMP, a n d  a  l i s t  o f  g e n e r a l  
c o n c u r r e n c e  d e t e r m i n a t i o n s - w h i c h / ‘“with' s t a n d a r d ^ a t l y u lB C t i o n a , .a rm " "  
a l s o  c o n s i s t e n t  w i t h  t h e  a cm p . T h e  l i s t  o f  t h e s e  ' a p p r o v a l s  i s  
k n o w n  a s  t h e  C l a s s i f i c a t i o n  o f  S t a t e  A q e rtc v  A p p r o v a l s , a n d  i s  m o r e  
com m on k n o w n  a s  t h e  "ABC* l i s t ,  w h e re  "A "  s t a n d s  f o r  c a t e g o r i c a l l y  
a p p r o v e d  p r o j e c t s ,  " B "  s t a n d s  f o r  g e n e r a l  c o n c u r r e n c e  p r o j e c t s  a n d  
HC " ' c o z . t a i n s  a  l i s t  o f  p e r m i t s  w h ic h  a r e  s u b j e c t  t o  a n  i n d i v i d u a l  
c o n s i s t e n c y  r e v i e w .  P e r m i t s  q u a l i f y  f o r  t h e  MA rt l i s t  i f  t h e y  a r e  
s o  d e  m i n im i s  t h a t  t h e y  . w i l l  h a v e  n o  s i g n i f i c a n t  im p a c t  i n  t h e  
c o a s t a l  z o n e .^  P r o j e c t s  q u a l i f y  f o r  t h e  "B" l i s t  i f  t h e y  a r e  f o r  
r o u t i n e  a c t i v i t i e s  t h a t  c a n  e f f e c t i v e l y  b e  m ad e  c o n s i s t e n t  w i t h  t h e  
ACMP b y  im p o s i n g  s t a n d a r d  s t i p u l a t i o n s  on ' t h e  a p p l i c a b l e  p e r m i t s .  
A n e x a m p le  o f  a n  "A" l i s t  p e r m i t  i s  a  F i s h  H a b i t a t  p e r m i t  f o r  m i n o r  
i n s t r e a m  w o r k  t o  im p r o v e  o r  r e s t o r e  f i s h  h a b i t a t  a n d  a n  e x a m p le  o f  
a  "B” l i s t  a c t i v i t y  i s  S u r f a c e  O i l i n g  o f  R o a d s  ( G C - 1 1 ) .  P e r m i t s  o n  
t h e  "A" a n d  "B" l i s t  a r e  n o t  s u b j e c t  t o  f u r t h e r  a g e n c y  r e v i e w  
a g a i n s t  t h e  ACMP s t a n d a r d s  o r  d i s t r i c t  e n f o r c e a b l e  p o l i c i e s ,  a n d  
p e r m i t s  c a n  b e  i s s u e d  o n c e  i t  i s  d e t e r m in e d  a p p l i c a n t s  q u a l i f y  
u n d e r  a n  "A" o r  nB M l i s t  a p p r o v a l .
T h e  6  AAC 5 0  r e g u l a t i o n s  ( 6  a a c  5 0 )  a l s o  p r o v i d e  f o r  e m e rg e n c y  
e x p e d i t e d  r e v i e w s ,  b u t  t h e s e  a r e  l i m i t e d  t o  t r u e  e m e r g e n c i e s  a s  
d e f i n e d  i n  t h e  D i s a s t e r  R e l i e f  A c t  o f  1 9 7 4  ( U . S . C .  5 1 2 2 ) . ,  a
c a t a s t r o p h i c  o i l  d i s c h a r g e ,  o r  w h e re  a n  e x p e d i t e d  r e v i e w  i s  
n e c e s s a r y  f o r  t h e  p r e s e r v a t i o n  o f  t h e  p u b l i c  p e a c e ,  h e a l t h ,  s a f e t y  
o r  g e n e r a l  w e l f a r e .
S t a t i s t i c s
I n  t e r m s  o f  s t a t i s t i c s ,  DGC t y p i c a l l y  c o o r d i n a t e s  a p p r o x i m a t e l y  5 0 0  
project r e v i e w s  a  y e a r .  I n  F Y 9 2 ,  DGC c o o r d i n a t e d  t h e  r e v i e w  o f  5 1 7  
p r o j e c t s ,  8 4  o f -  w h ic h  w e r e  n o n - c o n s i s t e n c y  r e v i e w s  ( a - g .  N a t i o n a l  
Environmental P o l i c y  A c t  (NEPA ) r e v i e w s ,  O u t e r  C o n t i n e n t a l  S h e l f  
( 0 C S )  r e v i e w s ,  e t c . ) .  D e t a i l e d  s t a t i s t i c s  a r e n ' t  c u r r e n t l y  
a v a i l a b l e  f o r  F Y 9 2 ,  b u t  i n  F Y 9 1  t h e  a v e r a g e  r e v i e w  t im e  o f  o u r  3 0 -
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d a y  a n d  5 0 - d a y  r e v i e w s ,  r e s p e c t i v e l y ,  w a s  2 5  a n d  4.8 d a y s .  O t h e r  
F Y 9 1  s t a t i s t i c s  sh ow  t h a t  22%  o f  p r o j e c t s  r e v i e w e d  w e r e  d e t e r m i n e d  
t o  b e  c o n s i s t e n t  a s  p r o p o s e d ,  77%  w e r e  f o u n d  c o n s i s t e n t  w i t h  
s t i p u l a t i o n s ,  a n d  l e s s  t h a n  1% w e r e  d e t e r m in e d  t o  b e  i n c o n s i s t e n t .  
I n  FY  9 2 ,  1 3  p r o j e c t s  w e r e  e l e v a t e d  t o  t h e  d i r e c t o r s  f o r  f u r t h e r  
c o n s i d e r a t i o n ,  a n d  4 o f  . t h e  1 3  w e r e  e l e v a t e d  t o  t h e  R e s o u r c e  A g e n c y  
c o m m i s s i o n e r s  f o r  f i n a l  d e c i s i o n .
O v e r  t h e  y e a r s ,  s t a t i s t i c s  h a v e  sh ow n  t h a t  t h e  b u l k  o f  t h e  p r o j e c t s  
r e v i e w e d  f o r  c o n s i s t e n c y  a r e  f o r  P u b l i c  U t i l i t i e s  o r  F a c i l i t i e s  
( 2 0 % ) ,  f o l l o w e d  b y  F i s h e r i e s ,  i n c l u d i n g  A q u a t i c  F a rm in g  a n d  
H a t c h e r i e s  ( 1 8 % ) ,  o i l  a n d  G a s  a c t i v i t i e s  ( 1 5 % ) ,  M i s c e l l a n e o u s  
A c t i v i t i e s  ( 1 3 % ) ,  P r i v a t e  R e s i d e n t i a l  ( 1 2 % )  a n d  M in in g  a n d  
C o m m e r c ia l  ( b o t h  w i t h  1 1 % ) .  T h e  n u m b e rs  a n d  p e r c e n t a g e s  o f  p r o j e c t  
r e v i e w s  a n d  t y p e s  a r e  f a i r l y  s t a b l e  y e a r - t o - y e a r ,  a l t h o u g h  a q u a t i c  
f a r m i n g  r e v i e w s  d e c r e a s e d  i n  F Y 9 2 .
M an y  p r o j e c t s  t h a t  a r e  r e v i e w e d  f o r  c o n s i s t e n c y ,  i n c l u d e  n ew , 
d i f f i c u l t ,  o r  i n t e r e s t i n g  I s s u e ' s .  o f t e n  t im e s  , a s  a  " r e s u l t  o f  
c o n s i s t e n c y  r e v i e w s ,  t h e  ACMP w o r k i n g  g r o u p ,  w h ic h  i s  c u r r e n t l y  
c o m p o s e d  o f  r e p r e s e n t a t i v e s • f r o m  t h e  S t a t e  r e s o u r c e  a g e n c i e s  a n d  
c o a s t a l  d i s t r i c t s ,  i s  d i r e c t e d  t o  p r e p a r e  g u id a n c e  t o  a s s i s t  f u t u r e  
r e v i e w s .  F o r  e x a m p le ,  d u r i n g  p r e v i o u s  y e a r s ,  t h e  a c m p  w o r k i n g  
g r o u p  d e v e l o p e d  p r o c e d u r a l  g u id a n c e  o n  how  t o  im p le m e n t  t h e  C o a s t a l  
D e v e lo p m e n t  s t a n d a r d  ( 6  AAC 8 0 . 0 4 0 ) ,  a n d  o n  h ow  t o  p l a c e  
s t i p u l a t i o n s  t h a t  a r e  n e e d e d  f o r  c o n s i s t e n c y  b u t  w h ic h  a r e  o u t s i d e  
t h e  p u r v i e w  o f  i n d i v i d u a l  a g e n c y  a u t h o r i t i e s  ( i . e .  " h o m e le s s  
s t i p s " ) .  G u id a n c e  w a s  a l s o  d e v e lo p e d  o n  how  t o  i n t e r p r e t  p r o v i s i o n s  
o f  f e d e r a l  r e g u l a t i o n s  r e g a r d i n g  " a s s o c i a t e d  f a c i l i t i e s "  (C F R  
9 3 0 . 2 1 ) .  T h e  ACMP w o r k i n g  g r o u p  i s  o f t e n  c a l l e d  u p o n  t o  c l a r i f y  
p r o c e d u r e s  t o  f a c i l i t a t e  t h e  6  AAC 5 0  r e v i e w  p r o c e s s .  . -

D u r i n g  t h e  a lm o s t  9  y e a r s  t h e  c o n s i s t e n c y  r e v i e w  r e g u l a t i o n s  h a v e  
b e e n  i n  p l a c * . ,  u n e y  h a v e  p r o v i d e d  a n  e f f e c t i v e  a n d  p r e d i c t a b l e  
p r o c e s s  f o r  c o a s t a l  d e v e lo p m e n t  a c t i v i t i e s  t h a t  h a s  b e e n  w e l l -  
r e c e i v e d  b y  S t a t e  a g a n o i a a ,  c o a s t a l  d i s t r i c t s ,  a n d  a p p l i c a n t s .  A 
p a p e r  p u b l i s h e d  i n  A g r o J b o r e a l i s  i n  1 9 9 0  e n t i t l e d ,  " P e r m i t  R e f o rm  i n  
A l a s k a r s  C o a s t a l  Z o n e 1* , b y  T h om a s  G a l l a g h e r ,  p r o v i d e s  a  s u r v e y  
c r i t i q u e  o f  t h e  c o n s i s t e n c y ,  r e v i e w  p r o c e s s .  T h e  p a p e r  c o n c lu d e s  
t h a t  t h e  c o n s i s t e n c y  r e v i e w  p r o c e s s  i s  s u c c e s s f u l  i n  a c h i e v i n g  i t s  
p r im a r y  g o a l s  o f  c o o r d i n a t i n g  p e r m i t s - a n d  i n v o l v i n g  l o c a l  
c o m m u n i t i e s .  O t h e r  b e n e f i t s  n o t e d  i n c l u d e  a  s a v i n g s  i n  t im e  a n d  
m o n e y ,  h e l p i n g  a p p l i c a n t s  o b t a i n  t h e i r  f e d e r a l  p e r m i t s ,  a n d  
r e d u c i n g  c o n f l i c t .  A c o p y  o f  t h a t  p a p e r  i s  a l s o  a t t a c h e d  f o r  y o u r  
i n f o r m a t i o n .

I f  y o u  h a v o  q u e s t i o n s  a b o u t  t h i s  o v e r v i e w ,  o r  w o u ld  l i k e  a d d i t i o n a l  
i n f o r m a t i o n  a b o u t  t h e  c o n s i s t e n c y  r e v i e w  p r o c e s s ,  p l e a s e  c o n t a c t  
K e r r y  H o w a rd , DGC P r o j e c t  A n a l y s t ,  a t  4 6 5 - 3 5 6 2 .
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Participants in a Teleconference to 
Consider a W ork D raft of a Bill 

A ddressing AS 46.40.100 and Petitions u nd er the Alaska Coastal M anagem ent P rogram

1:30 pm  - 4:00 pm, December 28, 1993

Alaska Coastal Policy Council Subcommittee on Petitions:

F rank  FCelty, CPC public m em ber from Ur.alaska 
, Scott N ovak, CPC public co-chair from Cordova

F rank  Rue, Director, Division of H abitat/R estoration, DFG
P au l Rusanowski, Director, Division of Governm ental Coordination, OMB
Ron Swanson, Director, Division of Land, DNR

O ther Coastal Policy C oundl m em bers:......   ___   ;___ ______ — .

Bob W alsh, Director, Division of Municipal /Regional Assistance, DCRA

O ther interested  Parties in W orking Group:

Coastal D isbicts Representatives
Sue Flensburg, Director, Bristol Bay Coastal Resource Service A rea Program  
L inda Freed, Planning Director, Kodiak Island Borough 
P at Galvin, Copeland, Landye, Bennett & Wolf, Anchorage (representing the 

N orthw est Arctic Borough)
Tom  Loman, Wildlife D epartm ent, N orth Slope Borough 
D arcy  Richards, Director, Aleutians West CRSA Program

State Agency Representatives
Susan Braley, Division of Environmental Quality, DEC 
K e r r ' H ow ard, DGC 
G retd ien  Keiser, DGC
Beth Kerttula, DOL '■■■■■■
Gabrielle LaRoche, Division of Economic Developm ent, DCED
Pam  Rogers, Division of Oil and Gas, DNR
G lenn Seaman, Division of H abitat/R estoration, DFG
N elda W arkentin, Division of M unicipal/Regional Assistance, DCRA

Industry/Public Representatives mid Pnvate Individuals
P atty  Bielawski, Accord Environmental, Anchorage 
Jon Isaacs, Isaacs & Associates, Anchorage 
C harles McKey, Anchorage 
Steven P. Porter, Arco Alaska, Anchorage 
N ancy  Wain wright, Anchorage
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Alaska Coastal Policy C ound l 
January 11,1994

Public Members

Mr. Scott N ovak, Cordova C ity  C oundl (Public M em ber Co-chair)
M ayor D onald  Long, City of Barrow
M r. Robert Fagerstrom , N om e City C oundl
Mr. A1 Unok, Kotlik City Council
M ayor Frank Kelty, City of Unalaska
Mr. D avid A restad, H ouston C ity Council I
M r. D rew  Scalzi, Kenai Peninsula Borough Assembly
Ms. Lynda B. W alker, Haines-City Cotmeii----------- :------------   —
Ms. Phyllis Yetka, Ketchikan Gateway Borough Assembly

State Members

Shelby Stastny, Office of M anagem ent and  Budget
A lternate: Dr. Paul Rusanowski, Division of G overnm ental C oordination (State 

M ember Co-chair)
C om m issioner Paul Fuhs, D epartm ent of Commerce and Economic D evelopm ent 

Alternate: Mr. Chris Gates, Division of Economic D evelopm ent 
Com m issioner Edgar Blatchford, D epartm ent of C om m unity  and Regional Affairs 

A lternate: Mr. Bob Walsh, Division of M unidpal and  Re; io n a l Assistance 
Com m issioner John Sandor, D epartm ent of Environm ental C onservation 

Alternate: D eputy  Com m issioner M ead Treadwell, DEC 
C om m issioner Carl Rosier, D epartm ent of Fish and  Game

Alternate: Mr. F rank Rue, Division of H abitat and  Restoration 
Com m issioner H arry  Noah, D epartm ent of N atural Resources 

A lternate: Mr. Ron Swanson, Division of Land 
Com m issioner Bruce Campbell, D epartm ent of Transportation and Public Fadlities 

Alternate: Mr. Mike McKinnon, Division of Planning
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A l a s k a  Coastal P olicy 
C o u n c i l  M e m b e r s '  
E l i g i b i l i t y  to Hear 
P e t i t i o n s  U n de r 
AS 4 6 . 4 0 . 1 0 0

M a r c h  2, 1993

I N T R O D U C T I O N

Y ou ha ve  r e q u e s t e d  an o p i n i o n  from t h i s  d e p a r t m e n t  on a 
n u m b e r  of q u e s t i o n s  r e l a t i n g  to t h e  A l a s k a  C o a s t a l  P o l i c y  C o u nc il  
("CPC'1) an d its members' e l i g i b i l i t y  to sit on p e t i t i o n s  b r o u g h t  to 
it u n d e r  AS 46.40.100. To m a k e  it e a si er  to f o l l o w  our response, 
th e first p a r t  of this o p i n i o n  p r o v i d e s  b r i e f  a n s we rs  to y o u r  
q uestio ns . T h e  s ec on d  part of the o p i n i o n  g i v e s  a brief h i s t o r i c  
b a c k g r o u n d  of petitions, and in t he t h i r d  s e c t i o n  we m o r e  fully 
d e v e l o p  ou r  response.

I. O P I N I O N  R E Q U E S T  Q U E S T I O N S  A ND BR IE F R E S P O N S E S

Yo ur  q u e s t i o n s  w i t h  our b r ie f a n sw er s follow:

Q U E S T I O N  1: . Can a C o a st al  P o l i c y  C o u n c i l  m e m b e r  (or 
t h e i r  alternate) s it on a p e t i t i o n  p r o c e e d i n g  if that individual 
p r e v i o u s l y  p a r t i c i p a t e d  in the a c t i o n  now u n d e r  apoe? 1 ~ t o  the 
C o u nc il ?  You r s p e c i f i c  q u e s t i o n s  w e r e :

a) . For a state c o n s i s t e n c y  d e t e rm in a ti on , can a 
s tate r e s o u r c e  a g e n c y  c o m m i s s i o n e r  w h o  a ct ed  on t he d e t e r m i n a t i o n  
a ls o h e a r  a nd d e c i d e  a pe ti t i o n  on the state a g e n c y  a c t i o n ?

ANSWER: No. If a c o m m i s s i o n e r  p a r t i c i p a t e d  in a
c o m m i s s i o n e r - l e v e l  e l e v a t i o n  un d er  6 A A C  50. 070 (k) , 
t he c o m m i s s i o n e r  m a y  n o t  p a r t i c i p a t e  in a CPC 
p e t i t i o n  p r o c e e d i n g  u n d e r  AS 4 6 . 4 0. 10 0 on the same 
s t a t e  a g e n c y  action.

b) . In a p a r a l l e l  case, can a Coastal P ol ic y 
C o u nc il  p u b l i c  m e m b e r  hea r  and d e c i d e  on a p e t i t i o n  r e g a r d i n g  a 
c o a s t a l  d i s t r i c t  a c t i o n  if the p u b l i c  m e m b e r  s ub st a n t i v e l y  
p a r t i c i p a t e d  as a local official in the c o a s t a l  d i s t r i c t  a c t i o n  
u n d e r  p e t i t i o n ?

ANSWER: T h e  a n sw er  to this q u e s t i o n  d e p e n d s  on the
d e f i n i t i o n  of " s u b s t a n t i v e l y  p a r t i c i p a t e d . "  For 
the p u r p os es  of this opinion, as it p a r a l l e l s  your

Paul C. Rusan o ws ki , D i r ec t or  
D i v i s i o n  of G o v e r n m e n t a l  

C o o r d i n a t i o n
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f i r s t  question, we a s s u m e  th at  " s u b s t a n t i v e l y  
p a r t i c i p a t e d "  means th at  a p u b l i c  m e m b e r  ha s 
p a r t i c i p a t e d  in the d e c i s i o n  on t h e  c o a s t a l  
d i s t r i c t  a c ti on  that is b e i n g  b r o u g h t  b y  p e t i t i o n  
to t he CPC. C on si d e r i n g  t h e s e  facts, o u r  r e s p o n s e  
is no, a CP C p u b l i c  m e m b e r  w ho p a r t i c i p a t e s  in a 
d e c i s i o n  on the coastal d i s t r i c t  a c t i o n  m a y  n o t  
p a r t i c i p a t e  in a CPC p e t i t i o n  p r o c e e d i n g  u n d e r  
A S  4 6. 40 . 10 0 on the same d i s t r i c t  action.

Q U E S T I O N  2: If__t  ie a n s w e r  to the f ir st  q u e s t i o n  was
"no." v o u r  n e x t  q u e s t i o n  was w h e t h e r  a s t a t e  r e s o u r c e  a g e n c y  
c o m m i s s i o n e r  m a y  d e l e g a t e  his or h e r  a u t h o r i t y  to act on a strvte 
a g e n c y  a c t i o n  ( e . g . , a state c o n c l u s i v e  c o n r i s t e n c v  det er m in at io n)  
in order to p a r t i c i,pate as a C o a st a l P o l i c y  C o u n c i l  m e m b e r  in a 
s u b s e g u e n t  p e t i t i o n  on the same s ta te  a g e n c y  a c t i o n ?

A NSWER: No. The r e g u l a t i o n s  g o v e r n i n g  t h e
p r o c e d u r e s  for a c o n s i s t e n c y  d e t e r m i n a t i o n  do n o t  
a l l o w  for s u c h  d e l e g a t i o n  to be made. However, 
t h i s  is a c o m p l i c a t e d  i ss ue  b e c a u s e  A S  4 4 . 1 9 . 1 5 5  
a n d  AS 46 .4 0 .1 00  s t a t u t o r i l y  r e q u i r e  c o m m i s s i o n e r s  
to sit on petitions. B e c a u s e  of the i n c o n s i s t e n c y  
b e t w e e n  the s t atutes a n d  the r e g u l a t i o n s  in 
6 A A C  50, t he re  should be some c h a n g e  m a d e  to 
r e s o l v e  this conflict.

Q U E S T I O N  3: Is it a c c e p t a b l e  for a C o a s t a l  P o l i c y
Coun ci l m e m b e r  for alternate) to sit on a p e t i t i o n  p r o c e e d i n g  w h e n  
the m e m b e r ' s  a g e n c y  or m u n i c i p a l i t y  i ni tiates t h e  p e t i t i o n ?  Does 
a c o n f l i c t  of interest ex is t p r e c l u d i n g  that m e m b e r ' s  p a r t i c i p a t i o n  
on the p e t i t i o n ?

ANSWER: C PC m e m b e r s  and a l t e r n a t e s  m a y  n o t  si t on
p e t i t i o n s  i n i t i at ed  by their a g e n c i e s  or 
m u n i c i p a l i t i e s .

Q U E S T I O N  4: Is it a c c e p t a b l e  for a  C o a stal P o l i c y
C oun ci l m e m b e r  (or alternate) to sit on a p e t i t i o n  p r o c e e d i n g  whe n
an acti on  b y  t he m e m b e r ' s  a g en cy  or m u n i c i p a l i t y  is th : s u b j e c t  of
the p e t i t i o n ?  Does a c o n f l i c t  of int er es t e x i s t  p r e c l u d i n g  that
m e m be r' s  p a r t i c i p a t i o n  on the p e t i t i o n ?, «

ANSWER: We a s sume t h a t  this q u e s t i o n  is the
c o n v e r s e  of y o u r  q u e s t i o n  n u m b e r  three, and th at  
t h e  q u e s t i o n  is whe t he r a C PC m e m b e r  o r  a l t e r n a t e  
m a y  sit on a p e t it io n b r o u g h t  by a n o t h e r  p a r t y  
a g a i n s t  a m e m b e r ' s  a ge nc y or m u n i c i p a l i t y .  U n d e r
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t h e s e  facts, if a C PC m e m b e r  p a r t i c i p a t e d  in a 
d e c i s i o n  c o n c e r n i n g  an action, that m e m b e r  or his 
o r  her  a l t e r n a t e  m ay n o t  sit on a p e t i t i o n
p r o c e e d i n g  c o n c e r n i n g  t h a t  action. If the m e m b e r  
d i d  not p a r t i c i p a t e  in t h e  decision, t h e n  t h a t
m e m b e r  or a l t e r n a t e  w o u l d  n o r m a l l y  s t i l l  be u n a b l e  
to p a r t i c i p a t e  in the p e t i t i o n  decision. There has 
b e e n  one e x c e p t i o n  to this. B e c a u s e  of the
e x t r a o r d i n a r y  c i r c u m s t a n c e s  in that situation, this 
w a s  a c ce pt a b l e ;  but as we h a v e  said, n o r m a l l y  it is 
not.

Y o u  also n o t e d  in y o u r  r e q u e s t  t h a t  it "would be h e l p f u l  if yo ur
r e s p o n s e  d i s c u s s e d  some of the d i f f e r e n t  s c e n a r i o s  C o u n ci l m e m b e r s
m i g h t  e x p e r i e n c e . "  O p i n i o n  R e q u e s t  from P a ul  C. Rusanowski,
D i r e c t o r  D i v i s i o n  of G o v e r n m e n t a l  C o o rd in at io n , O f f i c e  of
M a n a g e m e n t  a n d  B u d g e t  to A t t o r n e y  G e n e r a l  C h a r l e s  E. Cole, M a y  26, 
1992, at 1. We w i l l  o u t l i n e  some of the s i t u a t i o n s  t h a t  have 
a r i s e n  c o n c e r n i n g  p e t i t i o n s  in thi s o p i ni on  a n d  we w i l l  also
d e s c r i b e  a few  s c e n a r i o s  likely to occur.

II. H I S T O R I C A L  B A C K G R O U N D

T o  g i v e  so m e p e r s p e c t i v e  on the i ss ue s  you r a i s e  we 
p r o v i d e  t he f o l l o w i n g  b a c k g r o u n d  information.

T h e  m a i n  r e a s o n  the A l a s k a  Coastal M a n a g e m e n t - P r o g r a m  
("ACMP") a n d  the A l a s k a  Coast al  P o l i c y  C o u nc il  ("CPC") are f a c i n g  
t he issues y o u  r a i s e  is because, w h e n  the c o n s i s t e n c y  d e t e r m i n a t i o n  
p r o c e s s  in o A A C  50 wa s a d o pt e d in 1984, t he re  w a s  no c o m m e n s u r a t e  
s t a t u t e  c h a n g e  to AS 46.40.100. In 1977, w h e n  t he l e g i s l a t u r e  
e n a c t e d  AS 46.40.100, it c r e a t e d  a n  a b i l i t y  for c e r t a i n  p e o p l e  to 
a pp ea l i s s ue s to t he C P C  t h ro ug h " p e t it io ns . " In 1984, w h e n  the 
C P C  p r o m u l g a t e d  its r e g u l a t i o n s  c r e a t i n g  the c o n s i s t e n c y  r e v i e w  
p r o ce ss  for c o n s i s t e n c y  d e t e r m i n a t i o n s  in 6 A A C  50, it d e l e t e d .a 
s e c t i o n  of the  r e g u l a t i o n s  th at  s p e c i f i c a l l y  a l l o w e d  c o n s i s t e n c y  
d e t e r m i n a t i o n s  to be r e v i e w e d  by t h e  CPC. 6 A A C  80.030(a)(3), am. 
10/28/84, R e g i s t e r  92. T h e  i n te n t was to ha ve  c o n s i s t e n c y  
d e t e r m i n a t i o n s  a p p e a l e d  to c ou rt  r a t h e r  than to the CPC. See 1988 
Inf. Op. A t t ' y  Gen. (Jul. 1; 366-136-85). However, thera w a s  no 
c o m m e n s u r a t e  s t a t u t o r y  ch ange to AS 46.40.100. N o t w i t h s t a n d i n g  the 
n e w  regu la ti o ns , the stat u te  c o n t i n u e d  to p r o v i d e  for a p e t i t i o n  to 
the CPC f r o m  a f inal c o n s i s t e n c y  de te rm i n a t i o n .  Thus, a dual 
a v e n u e  of a p p e a l  w a s  created. T h i s  c r ea t es  d u e  p r oc es s c o n c e r n s  
a nd c o m p l e x  d e l e g a t i o n - o f - a u t h o r i t y  issues. B e c a u s e  AS 4 4. 1 9. 15 5 
and AS 4 6 . 4 0 . 1 0 0  s t a t u t o r i l y  m a n d a t e  that c o m m i s s i o n e r s  (or high- 
r a n k i n g  p e r m a n e n t  alternates) sit as m e m b e r s  of t h e  CP C (including 
wh en  the C P C  h e a r s  petitions) , it is in c o n f l i c t  w i t h  the
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c o n s i s t e n c y  d e t e r m i n a t i o n  r e g u l a t i o n s  at 5 A A C  50 et s e q . w h i c h  
r e q u i r e  c o m m i s s i o n e r s  to sit on fi n al  c o n s i s t e n c y  d et er m i n a t i o n s .  
T h e r e  w o u l d  b e  a v i o l a t i o n  of the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  and 
its d u e - p r o c e s s  i m p l i c a t i o n s  if c o m m i s s i o n e r s  f o l l o w e d  the m a n d a t e s  
of b o t h  o A A C  50 and  t h e  statutes. B e c au s e of this, t h e r e  s h ou ld  
be c h a n g e s  m a d e  to e i t h e r  the statutes, the r e g u l a t i o n s ,  or b o t h  to 
r e s o l v e  t h i s  conflict.

AS 4 6 . 4 0 . 1 0 0 (h)

In 1977, w h e n  the l e g i s l a t i o n  c r e a t i n g  t h e  AC MP  passed, 
it c o n t a i n e d  A S  46.40.100, the s t a t u t e  p r o v i d i n g  t h e  r i g h t  for 
c e r t a i n  p e o p l e  to "petition" the C P C  for r e l ie f f r o m  v i o l a t i o n s  of 
a c o a s t a l  d i s t r i c t  m a n a g e m e n t  program. AS 4 6 . 4 0 . 1 0 0 ( b ) ,  w h i c h  has 
not c h a n g e d  s i n c e  1977, except for renumbering, states:

O n  p e t i t i o n  of a c o a s t a l  r e s o u r c e  d i s t r i ct , a 
c i t i z e n  of th e district, or a s tate agency, s h o w i n g  
t h a t  a d i s t r i c t  c o a st al  m a n a g e m e n t  p r o g r a m  is not 
b e i n g  implemented, e n f o r c e d  or c o m p l i e d  with, the 
c o u n c i l  shall c o n v en e a p u b l i c  h e a r i n g  to c o n s i d e r  ■ ■- 
th e  matter. A  h e a r i n g  c a l l e d  u n d e r  t h i s  s u b s e c t i o n  
s h a l l  b e  h e l d  in a c c o r d a n c e  wi th  t he A d m i n i s t r a t i v e  
P r o c e d u r e  A c t  (AS 44.62). A f t e r  hea r in g,  the 
c o u n c i l  may order t h a t  the c o a s t a l  r e s o u r c e  
d i s t r i c t  or state a g e n cy  t a k e  any a c t i o n  w h i c h  the 
c o u n c i l  c o n s i d e r s  n e c e s s a r y  to implement, e n f o r c e  
or c o m p l y  w i t h  the d i s t r i c t  c o a s t a l  m a n a g e m e n t  
p r o g ra m.

AS 4 6 . 4 0 . 1 0 0  w a s  c o d i f i e d  from s e c t i o n  4, c h a p t e r  84, S L A  1977, the 
s o u r c e  of w h i c h  w a s  HB 342 (1977). S u b s e c t i o n  (b) of AS 46 .40.100 
(the m o s t  p e r t i n e n t  to this opinion) was o n l y  c h a n g e d  s l i g h t l y  
d u r i n g  t h e  l e g i s l a t i v e  process. C S H B  342 w a s  o f f e r e d  A pr il  21, 
1977, by t h e  C o m m u n i t y  and R e g i o n a l  A f f a i r s  Commit te e.

T h e  l e g i s l a t i v e  h i s t o r y  ind ic at e s t h a t  the l e g i s l a t u r e  
i n t en de d t h e  A l a s k a  C o as t al  P o l i c y  C o u n c i l  to be an a d j u d i c a t o r y  
bo dy  c o m p o s e d  of h i g h - r a n k i n g  state and local o f f i c i a l s  who, as 
pa rt  of t h e i r  duties, w o u l d  be i n v o l v e d  w i t h  h e a r i n g  p e t i t i o n s  
c o n c e r n i n g  t h e  i m p l e m e n t a t i o n  and e n f o r c e m e n t  of c o a s t a l  d i s t r i c t  
programs. S e e  AS 44. 19 .1 5 5 for a list of i n d i v i d u a l s  c o m p o s i n g

T h e r e  h a v e  been some interv ie w s of p e o p l e  w h o  p a r t i c i p a t e d  in 
the c r e a t i o n  of the  ACMP. One of t h e m  was w i t h  M u r r a y  Walsh, who  
was w i t h  the s t a t e  O f f i c e  of C o a st al  M a n a g e m e n t  a n d  w h o  w o r k e d  on

( c o n t i n u e d . ..)
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the CPC (mayors, a s s e m b l y  members, a nd s t a t e  c o m m i s s i o n e r s ) . The 
fo r em os t i n d i c a t i o n  of the i n t e n t i o n  th a t t h e  CPC is an 
a d j u d i c a t o r y  bo dy  is the p l a i n  l a n g u ag e of AS 4 6 . 40 .1 00 ( b) .

T h e  l a n g u a g e  of t h e  s t at ut e c l e a r l y  e n v i s i o n s  c e r t a i n  p a r t ie s 
b r i ng in g p e t i t i o n s  to the C P C  on d i s t r i c t  c o a s t a l  m a n a g e m e n t  
p r o g r a m  i m p l e m e n t a t i o n ,  e n fo rcement, o r  c o m p l i a n c e  is sues for 
resolution. T he s t a t u t e  d o e s  not e x e m p t  A C M P  c o n s i s t e n c y  
d e t e r m i n a t i o n s  from its a m b i t .2 T h e  l e g i s l a t u r e ' s  p o l i c y  
s t a t e m e n t  a b o u t  the A C M P  l e g i s l a t i o n  noted:

It is the p o l i c y  of the s ta te  to:

(6) a u t h o r i z e  a nd r e q u ir e s t a t e  a g e n c i e s  
to c a r r y  out t h e i r  p l a n n i n g  duties, p o w e r s  an d 
r e s p o n s i b i l i t i e s  a nd ta ke  a c t i o n s  a u t h o r i z e d  
by law w i t h  r e s p e c t  to p r o g r a m s  a f f e c t i n g  the 
u s e  of t h e  r e s o u r c e s  of the c o a s t a l  a r e  in 
a c c o r d a n c e  w i t h  the p o l i c i e s  s e t  o u t  in th is  
s e c t i o n  a n d  the g u i d e l i n e s  a n d  s t a n d a r d s  
a d o p t e d  bv t h e  A l aska Coas ta l P o l i c y  C o u n c i l  
u n d e r  AS 46.35.

1 (. . .continued)
d r a f t  c o a s t a l  zone l e g i s l a t i o n  in the 1970s. As Mr. W a l s h  recalls, 
t h e  c o m m i t t e e  c h a r g e d  w i t h  l o o k i n g  at c r e a t i n g  t h e  A C M P  d i d  not 
s pe nd  a g r e a t  deal of t i m e  on t he C PC p e t i t i o n  p r o c e s s  (embodied in 
AS 46.40.100). It w a s  i n c o r p o r a t e d  into t h e  d r a f t  l e g i s l a t i o n  as 
a s t a n d a r d  a p p e a l s  m e c h a n i s m  to a c c o m p a n y  t h e  C P C ' s  p r o p o s e d  r ule- 
m a k i n g  authority. Mr. W a l s h  a l s o  n ot ed  t h a t  AS 4 6 . 4 0 . 1 0 0  a d d r e s s e d  
the c o n c e r n s  r a i s e d  a b o u t  the v a r i o u s  p a r t ie s'  c o m p l i a n c e  wi th  
coa st al  pr o grams. S e e  E n c l o s u r e  "C" f r o m  t h e  CPC  P e t i t i o n  
S u b c o m m i t t e e  M e e t i n g  P a c k e t  fr om  R o b e r t  L. Grogan, Director, 
D i v i s i o n  of G o v e r n m e n t a l  C oordination, O f f i c e  of M a n a g e m e n t  and 
Budget, Nov. 15, 1989, at 5.

The init ia l A C M P  c o n s i s t e n c y  d e t e r m i n a t i o n s  w e r e  a d o p t e d  after 
p a s s ag e of t h e  A C M P  a n d  did n ot include a n  e l e v a t i o n  process. 
P r i o r  6 AAC 80.03 0 (eff. 7/18/78, R e g i s t e r  67). T h e  A C M P  e l e v a t i o n  
c o n s i s t e n c y  d e t e r m i n a t i o n  r e g u l a t i o n s  w e r e  n ot a d o p t e d  until 1984, 
s e ve n years a f t e r  the le gi sl a t u r e  e n a c t e d  the statute, so it is 
u n s u r p r i s i n g  tha t  t h e  initial s t at ut e m a k e s  no m e n t i o n  of 
c o n s i s t e n c y  d et er m i n a t i o n s .
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Sec.' 2, CC S S C S  CSHB 342 (emphasis added). Thus, the l e g i s l a t u r e  
r e c o g n i z e d  t h a t  state agen ci es  w e r e  r e q u i r e d  to c a r r y  o ut t h e i r  
d u t i e s  in a c c o r d a n c e  w i t h  the g u i d e l i n e s  and s t a n d a r d s  set by the 
CPC. AS 46.40.2 00 ; see 1978 Op. A t t ' y  Gen. No. 27 (Oct. 26). To 
e n a b l e  t h e  C P C  to e n f or ce  its standards, the l e g i s l a t u r e  al so  gav e 
t he C PC t h e  a u t h o r i t y  to hea r p e t i t i o n s  o n  d i s t r i c t  c o a s t a l  
m a n a g e m e n t  p r o g r a m  s ta nd a r d s  (which, once a d o p t e d  by the CPC, 
b e co me  e n f o r c e a b l e  as state r e g u l a t i o n  as o u t l i n e d  in 
AS 4 6. 40.100). See 6 A A C  85.180(a); and see s t a t u t o r y  a u t h o r i t y  
c it ed  as a u t h o r i t y  for that regulation.

In the A t t o r n e y  G e n e r al 's  bill r e v i e w  of H B  342 a f t e r  it 
passed, t h i s  o f f i c e  noted:

T h e  centr a l feature of the p r o p o s e d  A c t  is the 
c r e a t i o n  of the Alas k a C o a st al  P o l i c y  C o u n c i l  in 
t he O f f i c e  of the Governor. AS 44.19. 89 1.  T h e  
c o u n c i l  is c o m p r i s e d  of nine p u b l i c  m e m b e r s  (who 
m u s t  be e l e c t e d  m u n i c ip al  officials) a p p o i n t e d  by 
t h e  g o v e r n o r  from the nine coas t al  r e g i o n s  set out 
in sec. 891(1), and se v en  state c a b i n e t  o f f i c i a l s  
m o t i o n e d  in sec. 891(2). T h e  m a i n  f u n c t i o n  of the 
c o u n c i l  is to adopt g u i d e l i n e s  and standa r ds , for 
u s e  by m u n i c i p a l i t i e s  in o r g a n i z e d  b o r o u g h s  and 
" c o a s t a l  r e s o u r c e  servi ce  areas'' in t h e  u n o r g a n i z e d  
bo rough, s t a t i n g  h o w  to d e v e l o p  a c o a s t a l  
m a n a g e m e n t  p r o g r a m  and w h a t  to i n c l u d e  in t h a t  
p r o g r a m  to g a i n  council approval.

F o l l o w i n g  legislative appr ov al  of the d i s t r i c t  
p ro grams, t he m u n i c i p a l i t i e s  w h ic h e x e r c i s e  z o n i n g  
or la n d u se controls imp le me nt  t h e  p r o g r a m s  for 
t h e i r  areas, and in areas of the c o a s t  w h e r e  z o n i n g  
of lan d use controls are not e x e r c i s e d  s t a t e
a g e n c i e s  
a r e  not

i m p l em en t  the program. If t he p r o g r a m s  
i mp lemented or if t h e v  ar e  n ot b e i n g

D r o D e r l v enforced, a c o a st a l r e s o u r c e  di st rict, a
c i t i z e n of the district, or a s t a t e  a g e n c v  can
c o m m e n c e an a d m i n i s t r a t i v e  a c t i o n  b e f o r e  the
c o u n c i l u n de r the A d m i n i s t r a t i v e  P r o c e d u r e  A ct
( " A P A " ) . to r e g ui re  im pl em e n t a t i o n  or* e n fo rcement.
T h e  coun ci l d e c i s i o n  is r e v i e w a b l e  in s u p e r i o r  
c o u r t  u nd er  the APA and o r de r s of t h e  c o u n c i l  are 
e n f o r c e a b l e  in superior c o u r t  u nd er  AS 46.35.100.
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A t t ' y  Gen. Bi l l R e v i e w  for CCS SCS C S H B  342, J u n e  6, 1977, A t t ' y  
Gen. F i l e  No. J-88-066-77, at 2, 3 (emphasis added).

III. F E D E R A L  S T A T E M E N T S

B e s i d e s  the c o n t e m p o r a n e o u s  b i l l  review, t h e r e  are 
s u b s e q u e n t  s t a t e m e n t s  about the p e t i t i o n  p r o c e s s  as an e n f o r c e m e n t  
mechanism, a n d  the C P C  as an a d j u d i c a t i v e  body, c o n t a i n e d  in the 
Final E n v i r o n m e n t a l  I m pa ct  S t a t e m e n t  ("FEIS**) a n d  its "Findin gs " on 
the A C M P  w h e n  it w a s  a c c e p te d into t he f e d e r a l  c o a st al  zone 
m a n a g e m e n t  system. In particular, in t h e  F E I S  "S ummary of the 
A l a sk a C o a s t a l  M a n a g e m e n t  Program" ("Summary"), t h e  FEIS m e n t i o n s  
that

[t]he A ct e s t a b l i s h e s  a C o a s t a l  P o l i c y  Cou nc i l to 
d i r e c t  the c o as ta l m a n a g e m e n t  p r o g r a m  a n d  r e s o l v e  
c o n f l i c t s  d u r i n g  its i m pl e me nt at io n.  T h e  C o u n c i l  
is r e s p o n s i b l e  for r e v i e w i n g  and  a p p r o v i n g  d i s t r i c t  
c o a s t a l  p r o g r a m s  a nd d e v e l o p i n g  s p e c i f i c  s t a n d a r d s  
a n d  g u i d e l i n e s  for m a n a g i n g  c o a s t a l  l a n d  an d w a t e r  
a r e a s  and uses.

State of A l a s k a  C o a s t a l  M a n a g e m e n t  P r o g r a m  a n d  F i n a l  E n v i r o n m e n t a l  
Impact S ta t em en t,  S c a t e  of A l a s k a  O f f i c e  of C o a s t a l  Ma na g e m e n t ,  and 
U.S. D e p a r t m e n t  of Commerce, O f f i c e  of C o a s t a l  Zo ne  M an ag e m e n t ,  
M a y  30, 1979, at 17. T h e  FEIS f u r th er  s t a t e s  in t h e  S u m m a r y  t h a t

[t]he D i v i s i o n  of P o l i c y  D e v e l o p m e n t  a n d  Planning, 
as lead a g e n c y  for the program, is r e s p o n s i b l e  for 
r e v i e w i n g  t h e  c o n s i s t e n c y  of s t a t e  a n d  F e d e r a l  
a c t i o n s  w i t h  the ACMP. On pet it i on , t h e  C o u n c i l  
m a y  o r de r a n y  a c t i o n  c o n s i d e r e d  n e c e s s a r y  to 
implement, e n f o r c e  or c o m p l y  w i t h  t h e  d i s t r i c t  
c o a s t a l  m a n a g e m e n t  program. C o u n c i l  o r d e r s  are 
e n f o r c e d  in t h e  state S u p e r i o r  Court. S t a t e  a g e n c y  
a c t i o n s  i n c o n s i s t e n t  w i t h  the s t a n d a r d s  ar e s u b j ec t 
t o  j u d ic ia l  review.

I d . at 19. T h e  F E I S  a l s o  notes:

T h e  m a i n  d e v i c e  for c o n f l i c t  r e s o l u t i o n  in areas 
for w h i c h  d i s t r i c t  p r o g r a m s  h a v e  b e e n  a p p r o v e d  is 
p r o v i d e d  for in AS 4 6 . 4 0 . 1 0 0 (b)- ( e ) . *

Id. at 153.

B e s i d e s  the FEIS, th er e wer e  " F i n d i n g s "  m a d e  by R o b e r t  
Knecht, t he A s s i s t a n t  A d m i n i s t r a t o r  for t h e  federal C o a s t a l
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M a n a g e m e n t  P r o g r a m  w h e n  he a p p r o v e d  A l a s ka 's  program. In the 
,,F i n d i n g s ,, Mr. K n e c h t  stated:

T h e  a g e n c y  h a vi ng  g r e a t e s t  r e s p o n s i b i l i t y  for 
i m p l e m e n t a t i o n  of the A C M P  is t he A l a s k a  C o a s t a l  
P o l i c y  Council. . . .  it may i ss u e o r d e r s  to 
e n s u r e  c o m p l i a n c e  w i t h  ap pr ov ed  d i s t r i c t  p r o g r a m s  
and a d o p t  r e s o l u t i o n s  to express its v ie ws  on 
m a t t e r s  t h a t  c o n c er n the A C M P . U n d e r  t h e  
A d m i n i s t r a t i v e  Directive, the Coun c il  is a u t h o r i z e d  
to r e s o l v e  i n t e r a g e n c y  d i s p u t e s  c o n c e r n i n g  
i m p l e m e n t a t i o n  of the ACMP, un less d e a d l i n e s  m a k e  
it n e c e s s a r y  to c a r r y  t he d i s p ut e  d i r e c t l y  to t h e  
Governor.

"Findings" of R o b e r t  W. Knecht, A s s i s t a n t  A d m i n i s t r a t o r ,  for 
Coastal Zone Manag e me nt , N a t i o n a l  O c e an ic  a n d  A t m o s p h e r i c  
A dm in is tr at i on , A p p r o v a l  of the A l a s k a  C o a s t a l  Zone M a n a g e m e n t  
Program, J u l y  1979, at 44.

Furthermore, w h i l e  it m a y  not h av e b e e n  n e c e s s a r y  to 
crea te  the C P C  or t h e  p e t i t i o n  proc es s to s a t i s f y  f e d er al  
r e q u i r e m e n t s  for a c c e p t a n c e  into t h e  federal c o a s t a l  zone p r o g r a m  
(16 U.S.C.A. § 1451 et s e g .). t he re  are fed e ra l r e q u i r e m e n t s  for 
some sort of i m p l e m e n t a t i o n  and e n f o r c e m e n t  m e c h a n i s m  t o  o b t a i n  
federal a p p r o v a l  of a s ta te  c o a st a l m a n a g e m e n t  program.

T h e  N a t i o n a l  O c e a n i c  a n d  A t m o s p h e r i c  A d m i n i s t r a t i o n  
(NOAA) c o a s t a l  zone m a n a g e m e n t  r e g u l a t i o n s  (15 C.F.R. S 9 2 3 . 1  et 
seg.), l a r g el y u n c h a n g e d  since e a r l y  1979, p r o v i d e  the n a t i o n a l  
f ra me wo rk  and t h e  o p t i o n s  a v a i l a b l e  to st ates d e v e l o p i n g  c o a s t a l  
programs. As a g e n e r a l  s t a t e m e n t  a b o u t  c o a s t a l  p r o g r a m  
r equirements, the f e d er al  r e q u i r e m e n t s  r e q u i r e  a s tate to d e v e l o p  
a m a n a g e m e n t  p r o g r a m  t h a t  "i ncludes s u f f i c i e n t  legal a u t h o r i t i e s  
and o r g a n i z a t i o n a l  a r r a n g e m e n t s  to implemert the p r o g r a m  a n d  e n s u r e  
c o n f o r m a n c e  to it." 15 C.F.R. § 9 2 3 . 1 ( c ) (6)(1992).

T h e  N O A A  r e g u l a t i o n s  at 15 C.F.R. S 923 S u b p a r t  E 
d e s cr ib e  the d e t a i l e d  r e q u i r e m e n t s  r e g a r d i n g  a state's c o a s t a l  
p rogr am  a u t h o r i t i e s  a n d  organization. 15 C.F.R. S 923.40(b) 
indicates t ha t a state m a y  c h o os e w h i c h  s tate e n t i t y  or e n t i t i e s  
will e xe r c i s e  its c o a s t a l  p r o g r a m  authorities, b ut

[t]he m a j o r  app ro va l  c r i t e r i o n  is a d e t e r m i n a t i o n  
that such e n t i t y  or enti ti es  are r e q u i r e d  to 
e x e r c i s e  th e ir  au th o r i t i e s  in c o n f o r m a n c e  w it h the 
p o l i c i e s  for the m a n a g e m e n t  program. Acc or di n gl y,  
th e e s s e n t i a l  r e q u i r e m e n t  is t h a t  the s ta te
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d e m o n s t r a t e  that t here is a m e a n s  of e n s u r i n g  su ch  
co mpliance.

Id. Also, 15 C.F.R. S 9 2 3 . 4 1 ( b ) ( 2 ) (iii) r e q u i r e s  t h a t  t he state 
have the  a b i l i t y  to "[ r] es ol ve  c o n f l i c t s  a m o n g  c o m p e t i n g  uses." 
Thus, if a state w i s h e s  to h a v e  a f e d e r a l l y  c e r t i f i e d  c o as ta l 
m a n a g e m e n t  program, as A l as ka  d i d  w h e n  it c r e a t e d  t he ACMP, see 
FEIS, i n f r a , it m u s t  h a v e  some e n f o r c e m e n t  m e c h a n i s m .  Pr io r to the 
c r e a t i o n  of t he e l e v a t i o n  p r oc e ss  for c o n s i s t e n c y  d e t e r m i n a t i o n s  in 
6 A AC 5 0 . 0 1 0  et seg. , the CPC w a s  th e m a i n  e n f o r c e m e n t  c o m p o n e n t  of 
the A C M P .

B e f o r e  1984 and the c r e a t i o n  of t h e  " e l e v a t i o n "  pro c es s 
o ut li n e d  in 6 A A C  50, there was a state r e g u l a t i o n  s p e c i f i c a l l y  
s t a t in g t h a t  any c o n s i s t e n c y  r e v i e w s  w e r e  s u b j e c t  to C P C  review. 
See p r e v i o u s  6 A AC 80.030 (eff. 7/18/78, R e g i s t e r  67). F r o m  1978 
until 1984 s t a t e  a g e n c i e s  and the D i v i s i o n  of P o l i c y  D e v e l o p m e n t  
a n d  P l a n n i n g  ("DPDP") p e r f o r m e d  " c o n s i s t e n c y  r e v i e w s "  to d e t e r m i n e  
w h e t h e r  a p r o j e c t  w a s  c o n s i s t e n t  w i t h  the ACMP. T h e  r e v i e w s  we r e 
g u i d e d  b y  t h e  s t a n da r ds  of the A C M P  at 6 A A C  8 0 . 0 1 0  et seg., w h i c h  
w e r e  a d o p t e d  in 1978, and by s e ve ra l  g o v e r n o r s '  A d m i n i s t r a t i v e  
Orders, b u t  d i d  no t  incl ud e the e l e v a t i o n  process.

IV. C O N S I S T E N C Y  D E T E R M I N A T I O N S

In 1984, the G o v e r n o r ' s  O f f i c e  d e v e l o p e d  a n e w  m e t h o d  to 
r e v i e w  c o n s i s t e n c y  d e t e r m i n a t i o n s  a n d  a d o p t e d  r e g u l a t i o n s -. This 
was the " e l e v a t i o n  process" o u t l i n e d  in 6 A A C  50 e t  s e q . 
S u b s e q u e n t  to the G o v e r n o r ' s  a d o p t i o n  of r e g u l a t i o n s ,  t h e  CPC 
i n c o r p o r a t e d  t he m into the ACMP. J u n e  8, 1984, A d o p t i o n  O r d e r  of 
t he CPC; see  Apr. 19, 1984, m e m o r a n d u m  f r o m  A s s i s t a n t  A t t o r n e y
Gene ra l L a u r a  Davis to Bob Grogan, Assoc. Dir ec to r,  D i v i s i o n  of 
G o v e r n m e n t a l  Coordination, A t t ' y  Gen. F i l e  No. 3 99 -122-84, Re: 
P r o po se d a m e n d m e n t  to C o a s t a l  P o l i c y  C o u n c i l  r e g u l a t i o n s  
i n c o r p o r a t i n g  p r o j e c t  c o n s i s t e n c y  r eg u la t i o n s .  W h e n  t h e  CPC 
i n c o r p o r a t e d  the c h a n g e s  to 6 A A C  80 .0 30 ( a ) ( 3 ) ,  it d i d  so by 
d e l e t i n g  l a n g u a g e  p r o v i d i n g  for CP C r e v i e w  of s t a t e  c o n s i s t e n c y  
a ctio ns  and, instead, ins er ti n g a r e f e r e n c e  to t h e  n e w  p r o c es s 
s p e c i f i e d  a t  6 AAC 50. T h e  regulation, s h o w i n g  t he a me ndments, was 
as follows:

6 A A C  80.030 is a m e n d e d  to read:

6 A A C  80.030. P R O G R A M  M A N A G E M E N T  AND
C O O R D I N A T I O N .  (a) T h e  [OFFICE O F  C O A S T A L
M A N A G E M E N T ] Divi si on  of G o v e r n m e n t a l  C o o r d i n a t i o n  
of the O f f i c e  of M a n a g e m e n t  a n d  B u d g e t  is th e 
d e s i g n a t e d  lead a g e n c y  for the A l a s k a  C o a s t a l

M a r c h  3, 1993
P a g e  9
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M a n a g e m e n t  Program. . T h e  [OFFICE O F  C O A S T A L  
M A N A G E M E N T ] D i v i si o n of G o v e r n m e n t a l  C o o r d i n a t i o n  
of the O f f i c e  of M a n a g e m e n t  and  B u d g e t  s h a l l

(3) r e vi ew  S ta te  and f e d e r a l  a c t i o n s  for 
c o n s i s t e n c y  w i t h  the A l a s k a  C o a s t a l  M a n a g e m e n t  
Program, [SUBJECT TO C O U N C I L  REVIEW.] as p r o v i d e d  
in 6 AAC 5 0 .

6 A A C  80.030, amended 10/28/84, R e g i s t e r  92; A m e n d m e n t  to 
6 A A C  80.030 as s u b m i t t e d  to the D e p a r t m e n t  of Co mm e r c e ,  O f f i c e  of 
O c e a n  a n d  C o a s t a l  R e s o u r c e  M a n a g e m e n t  for Review, b y  R o b e r t  L. 
Grogan, A s s o c i a t e  Director, D i v i s i o n  of G o v e r n m e n t a l  Co or d i n a t i o n ,  
J u n e  26, 1984.

W h i l e  the CPC thus a d o p t e d  the e l e v a t i o n  p r o c e d u r e s  
o u t l i n e d  in 6 AAC 50, a nd t ried to r em ov e  i t s e l f  f r o m  t h e  p r o c e s s  
of r e v i e w i n g  p e t i ti on s o n  c o n s i s t e n c y  d e t e r m i n a t i o n s L- AS 4 6 . 4 0 . 1 0 0  
a n d  its r i g h t  of p e t i t i o n  r e m ai ne d  unchanged. T h i s  a n a l y s i s  is 
s u p p o r t e d  by a 1984 A t t o r n e y  G e n e r a l ' s  I n f o r m a l  O p i ni on .  See 1988 
Inf. Op. A t t ' y  Gen. (Jul. 1; 366-136-85) .3 T o  t h e  e x t e n t  that

T h i s  o p i n i o n  was w r i t t e n  in 1984, b ut w a s  r e d a t e d  1988 for 
p ub lishing. T h e  A t t o r n e y  G e n e r a l ' s  in formal o p i n i o n  m a k e s  rt c l e a r  
that, w h e n  the state c r e a t e d  the c o n s i s t e n c y  d e t e r m i n a t i o n  p r o c e s s  
in 6 A A C  50 .010 et s e q . . it in tended to a v o i d  h a v i n g  c o n c l u s i v e  
c o n s i s t e n c y  d e t e r m i n a t i o n s  a p p e a l e d  to the CPC. In fact, the 
o p i n i o n  s t a t e s  that t he re  is no a d m i n i s t r a t i v e  a p p e a l  of 
c o n s i s t e n c y  d e t e r m i n a t i o n s — rather, an a p p e a l  g o e s  s t r a i g h t  to 
court. B e c a u s e  of the im po rt a n c e  of the opinion, w h i c h  d e f i n i t e l y  
o u t l i n e s  the belief th at  after the i m p l e m e n t a t i o n  of the 
c o n s i s t e n c y  d e t e r m i n a t i o n  pro c es s in 6 A A C  50 t h e r e  w a s  no r i g h t  of 
a d m i n i s t r a t i v e  appeal of a c o n s i s t e n c y  d e t e r m i n a t i o n ,  w e  h a v e  c ited 
it at l e n gt h below. As the o p i n i o n  states:

[The a t t or ne y g e n e r al 's  o f fi ce  w a s  r e q u e s t e d  to 
p r o v i d e  advice] r e g a r d i n g  the c r e a t i o n  of a u n i f o r m  
a p p e a l s  p r o c e d u r e  for the r e v i e w  of p r o j e c t  
c o n s i s t e n c y  d e t e r m i n a t i o n s  mad e  u n d e r  6 A A C  50, and 
a g e n c y  p e r m i t s  w h i c h  i m p l e m e n t  * a ' p r o j e c t  
c o n s i s t e n c y  determ in at io n.  A n y  a p p e a l s  p r o c e d u r e  
s h o u l d  be c o n s i s t e n t  w i t h  t he g o a l s  of the 
G o v e r n o r ' s  A d m i n i s t r a t i v e  O r d e r  No. 78 (December 
20, 1983), i.e., s i m p l i f y i n g  and e x p e d i t i n g  w e l l -

c o n t i n u e d .  ..)
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J ( . . .continued)
r e a s o n e d  d e c i s i o n  m a k i n g  in the i s s u an ce  of st at e 
a g e n c y  p e r m i t s  and in the  is suance of p r o j e c t  
c o n s i s t e n c y  d e t e r m i n a t i o n s  u n de r the A l a s k a  Coast al  
M a n a g e m e n t  P r o g r a m  ( " A C M P " ) .

A l a s k a  s u p er io r c o u r t s  h av e  j u r i s d i c t i o n  to 
h e a r  a p p e a l s  from a s t a t e  a d m i n i s t r a t i v e  a g e nc y 
"when a p p e a l  is p r o v i d e d  by law." AS 22.10.020. 
T h e r e  is no statu t e s p e c i f i c a l l y  p r o v i d i n g  for the 
a p p e a l  f r o m  a p r o je ct  c o n s i s t e n c y  d e t e r mi na ti on .  
However, t h e r e  are n u m e r o u s  s t a t u t e s  and 
r e g u l a t i o n s  p r o v i d i n g  for r e v i e w  of r e s o u r c e  agenc y 
a c t i o n s  w h i c h  m a y  i m p l e m en t a c o n s i s t e n c y  
d e t e r m i n a t i o n .

D e s p i t e  the abse nc e of any  s t a t u t o r y  p r o v i s i o n  
for a p p e a l  of a p r o j e c t  c o n s i s t e n c y  determi na t io n,  
it is a f in al  state a g e n c y  a c ti o n a n d  is, w e  
believe, r e v i e w a b l e  by a p p ea l to t h e  s u p e ri or  
court. H owever, a p p e l l a t e  r e v i e w  of t h e  p r o j e c t  
c o n s i s t e n c y  d e t e r m i n a t i o n  a lo n e m a y  n o t  p r o v i d e  
m e a n i n g f u l  r e l i e f  if t h e  a p p l i c a n t  o b t a i n s  p e r m i t s  

. a n d  p r o c e e d s  w i t h  the p r o j e c t  in the me an time. T h e  
i s s u a n c e  of p e r m i t s  m a y  be stay ed  o n l y  if t he s t a t e  
w i t h h o l d s  its c o n s i s t e n c y  d e t e r m i n a t i o n  (i.e., by 
a l l o w i n g  r e c o n s i d e r a t i o n  b e f o r e  it is issued) or if 
a c o u r t  e n j o i n s  the i s s u an ce  of permits.

A n  a d j u d i c a t o r y  h e a r i n g  w o u l d  be t im e 
c o n s u m i n g  a nd is not, in our view, n e c e s s a r y  to 
p r o v i d e  an a d e q u a t e  r e c o r d  for j udicial review. A 
p r o j e c t  c o n s i s t e n c y  d e t e r m i n a t i o n  w h i c h  ref le ct s  
t h e  r e a s o n i n g  of the a g e n c i e s  and the a l t e r n a t i v e s  
c o n s i d e r e d  sh ould c o n s t i t u t e  an adeq ua te  
" d e c i s i o n a l  doc um en t"  p e r m i t t i n g  ju di ci al  r e vi ew  of 
t h e  ag c y  d e c i s i o n  on the record.

In summary, the p r o j e c t  c o n s i s t e n c y  r e v i e w  
p r o c e s s  has s i m p l i f i e d  and s t r e a m l i n e d  t he issuance 
of a g e n c y  p e r m it s for d e v e l o p m e n t  p r o j e c t s  in

( c o n t i n u e d . ..)
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o p i n i o n  s u g g e s t s  that there is no r i g h t  to "ap pe al " c o n s i s t e n c y  
d e t e r m i n a t i o n s  t h r o u g h  p e t i t i o n i n g  the CPC u n d e r  AS 46.40.100, we 
h e r e b y  c l a r i f y  that opinion.

V. P E T I T I O N S

A l t h o u g h  the C P C  c h a n g e d  its r e g u l a t i o n s ,  a p p a r e n t l y  to 
av oi d a p p e a l s  of c o n s i s t e n c y  d e t e r m i n a t i o n s  to t h e  CPC, th is  is not 
w h a t  h a p p e n e d .  Since t he i nc ep t io n of the  ACMP, s ev en  pe ti t i o n s  
ha v e b e en  s u b m i t t e d  to the Council: A n c h o r a g e  c i t i z e n  (1981),
A n c h o r a g e  c i t i z e n  (1984), city of K a k t o v i k  (1988), J u n e a u  citiz en  
(1990), C e n a l i u l r i i t  C o a s t a l  D i s t r i c t  (1990), N o r t h  Slope B o r o u g h  
Coa s ta l D i s t r i c t  (1991), and B e r i n g  S t r ai ts  C o a s t a l  D i s t r i c t  in 
conjunction, w i t h  the N a t i v e  V i l l a g e  of K o y u k  IRA. Fiv e  of the 
se ve n p e t i t i o n s  w e r e  r e s o l v e d  b e f o r e  r e a c h i n g  a full h e a r i n g  a nd /o r 
w e r e  s u b s e q u e n t l y  w i t h d r a w n  by the p et itioner. S ee M e m o  f r o m  Paul 
Ru sanowski, Director, D i v i s i o n  of G o v e r n m e n t a l  C o o rd i na ti on , to 
Paul Fuhs, L e g i s l a t i v e  Liaison, Feb. 2,. 1992,. B r i e f i n g  P a p e r  on 
SB 47, at 1, no te  1. T h e  two t h a t  w e r e  n o t  w i t h d r a w n  w e r e  the 
p e t i t i o n s  b r o u g h t  by C e n a l i u l r i i t  and B e r i n g  Straits. B o t h  of 
th es e p e t i t i o n s  c o n c e r n e d  c o n s i s t e n c y  d e t e r m i n a t i c  s. T he 
C e n a l i u l r i i t  p e t i t i o n  w e n t  to a full h e a r i n g  b e f o r e  the C P C  and the 
B e r i n g  S t r a i t s  p e t i t i o n  is still pending.

A f t e r  h e a r i n g  the C e n a l i u l r i i t  pe ti ti on , the C P C  issued 
a decision. The C o u n c i l ' s  O c t o b e r  .1991 d e c i s i o n  on the 
C e n a l i u l r i i t  petition, a f f i r m i n g  DNR's c o n s i s t e n c y  d e t e r m i n a t i o n

3 (...continued)
A l a s k a ' s  c o a s t a l  zone, and it p r o v i d e s  a r e a s o n a b l e  
o p p o r t u n i t y  for all i n t e r e s t e d  p a r t i e s  to 
p a r t i c i p a t e  in a g e n c y  d e c i s i o n  making.

In o r d e r  to e n h a n c e  this e f f o r t  we 
r e c o m m e n d  the following: (1) W e  w o u l d
d i s c o u r a g e  t he a d o p t i o n  of any u n i f o r m  a p p e a l s  
p r o c e d u r e  w h i c h  u n d u l y  ext en d s t h e  time 
r e q u i r e d  f ~>r final a g e n c y  d e c i s i o n  making.
(2) We w o u l d  also e n c o u r a g e  all r e s o u r c e  
a g e n c i e s  to p r o p o s e  c h an ge s to t h e i r  own 
s t a t u t e s  and r e g u l a t i o n s  to e l i m i n a t e  time- 
c o n s u m i n g  a d m i n i s t r a t i v e  a p p e a l s  or 
a d j u d i c a t o r y  h e a r i n g  p r o c e s s e s  w h i c h  a p p l y  to 
t h e i r  p e rm i t decisions.

1988 Inf. Op. A t t ' y  Gen. at 2-4 (Jul. 1; 3 66 -136-85) (citations 
o m i t t e d ) .
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for G o o d n e w s  Bay o f f s h o r e  p r o s p e c t i n g  permits, w a s  a f f i r m e d  by 
s u p e ri or  c o u r t  J ud ge  Fabe on F e b r u a r y  10, 1992. K u i t s a r a k  Corp. v. 
Swope. C o m m ' n . No. 3A N- 90 -7 66 3  Ci. However, t he d e c i s i o n  was 
s u b s e q u e n t l y  a p p e a l e d  t o  the A l a s k a  S u p r e m e  Court. K u i t s a r a k  Corp. 
v. Swope. C o m m ' r . No. S-5176. (Briefing s h ou l d b e  c o m p l e t e  in th at  
c as e by t h e  end of M a r c h  1993.)

In K u i t s a r a k  Corp. (also r e f e r r e d  to as "Go od ne ws  B a y " ) , 
th e s u p e r i o r  c ourt r e n d e r e d  the f i r s t  of two c o u r t  d e c i s i o n s  to 
d a t e  c o n c e r n i n g  a p e t i t i o n  to the  CPC. In d o i n g  so the c ou rt  
d i s c u s s e d  the language of AS 46.40.100, stating:

The s t at ut e c l ea r ly  c o n t e m p l a t e s  t w o  d i s t i n c t  
stages: (l) a p e t i t i o n  t h a t  makes a "showing" t h a t
th e dist ri ct  p r o g ra m "is n ot b e i n g  implemented, 
e n f o rc ed  or c o m p li ed  with"; and (2) a h e a r i n g  to 
d e t e r m i n e  w h e t h e r  s u b s t a n t i a l  e v i de nc e s u p p o r t s  t he 
showing. AS 46.40.100(b). T h e  s t a t u t o r y  language, 
itself, limits the initi a l r e v i e w  of t he e v i d e n c e  
to the p e t i t i o n e r ' s  facts, only. This is 
c o n s i s t e n t  w i t h  the d e f i n i t i o n  of a p r i m a  facie 
c a s e  wh er e the focus is on w h e t h e r  the m o v i n g  p a r t y  
c an put f o r t h  en ough e v i d e n c e  " s u c h  as w i l l  
'suffice, un ti l  c o n t r a d i c t e d  and o v e r c o m e  by o t h e r  
evid en ce .' " Paci fi c T e l e p h o n e  v. W a l l a c e . 75 P . 2d 
942, 947 (Ore. 1938) (emphasis added). A t  t he
f irst stage, then, the r e v i e w i n g  bo dy  e x a m i n e s  orfly 
t he p e t i t i o n  and any s u p p o r t i n g  or e x p l a n a t o r y  ' 
e x h i b i t s  or d o c u m e n t a t i o n  s u b m i t t e d  w i t h  the 
petition. If it is d e t e r m i n e d  from a r e v i e w  of t he 
p e t i t i o n e r ' s  w r i t t e n  p r e s e n t a t i o n  t h a t  a p r i m a  
f a ci e show in g has been made, then a full h e a r i n g  is 
r e q u i r e d  w h e r e  both p a r t i e s  p r e s e n t  all of t h e i r  
e v i d e n c e  a nd t h e  council d e t e r m i n e s  t h e  v a l i d i t y  oi 
t he p e t i t i o n e r ' s  c l a i m  u s i n g  the s u b s t a n t i a l  
e v i d e n c e  test.

K u i t s a r a k  Corp. at 16 (Alaska Super., Feb. 19, 1991) (emphasis in 
o r i g i n a l ) . A ft er  the c o u r t  r e h e ar d its initial appeal, the c o u r t  
further noted, "The CPC has c o n s i d e r a b l e  i n s t i t u t i o n a l  c o m p e t e n c e  
in these issues and h as a key s t a t u t o r y  r o l e  to pl ay  p r i o r  to 
j u d ic ia l  rev ie w. " O p i n i o n  on R e h e a r i n g  at 3 (June 10, 1991). T h e  
p r o c e d u r e  u s e d  in the G o o dn ew s Bay ca se  w as c o n t r a r y  to the w a y  
m a j o r  A C M P  a p p ea ls  c o n c e r n i n g  c o n s i s t e n c y  d e t e r m i n a t i o n s  had been 
b r ou gh t si nc e  1984. As an A t t o r n e y  G e n e r a l ' s  i n formal o p i n i o n  
n o t e d  in 1990:
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The c o m m o n  u n d e r s t a n d i n g  [of h o w  c o n s i s t e n c y  
d e t e r m i n a t i o n  appe al s w o u l d  be brought] was th a t 
a n y  a d j u d i c a t i o n  of the c o n s i s t e n c y  of a p a r t i c u l a r  
s t a t e  or l oc al  g o v e r n m e n t  a c t i o n  w i t h  the A C M P  
w o u l d  be by the courts. S e e , e.g. . Hammnnri v.
N o r t h  Slope B o r o u g h . 645 P . 2d 750 (Alaska 1982) . 
J u d i c i a l  r e l i e f  n o r m a l l y  is n o t  a v a i l a b l e  u n t i l  
w h a t e v e r  a d m i n i s t r a t i v e  r e m e d i e s  p r o v i d e d  are 
exhausted. S e e , e . g . . H v n i n g  v. U n i v e r s i t y  of 
A l a s k a . 621 P . 2d 1354 (Alaska 1981). 
S i g n if ic a nt ly , it has n e v e r  b e e n  argued, or e v e n  
suggested, t h a t  someo ne  m u s t  file a p e t i t i o n  w i t h  
t h e  Coa st al  P o l i c y  C o un ci l u n d e r  A S  46.40.100(b) 
b e f o r e  one m a y  seek r e li ef  from the courts.

1990 Inf. Op. A t t ' y  Gen. at 8 (Feb. 9; 663 - 90 -0 17 8) .

A t  this point, as noted above, t he G o o d n e w s  B a y  c a s e  is 
on ap peal to the A l a s k a  Supreme Court, a n d  t h e  C P C  has  a n o t h e r  
p e t i t i o n  p e n d i n g  b e fo r e it i n .B e r i n g  S t ra i ts  C o a s t a l  M a n a g e m e n t  
P r o g r a m  a nd N a t i v e  V i l l a g e  of K o v u k  IRA C o u nc il  v. S ta te  of Alaska. 
D e p ' t  of N a t u r a l  Resources, and K e i t h  K o o n t z . c o n c e r n i n g  the 
iss ua nc e of an A l a s k a  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  t r a p p i n g  
c a b i n  p e r m i t  n e a r  T i m b e r  C re e k in n o r t h w e s t  A l a s ka . W h i l e  th er e 
h a v e  be en  f e w  p e t i t i o n s  overall, t h e y  p r e s e n t  d i f f i c u l t  i s s ue s such 
as the ones y o u  ha ve  raised.

As th er e h as o n l y .been o n e  c o m p l e t e  h e a r i n g  b e f o r e  the 
CP C (in t he G o o d n e w s  B ay case) , th e re  is little e x p e r i e n c e  w i t h  the 
q u e s t i o n s  y o u  pose. However, the issue a b o u t  w h o  c an s i t  on a 
p e t i t i o n  is an im po rt an t one, and one tha t w i l l  a r i s e  as s o o n  as 
t he p e n d i n g  p e t i t i o n  is h e a r d  by the CPC. W e  n o w  t u r n  to a m o r e  
in- de pt h a n a l y s i s  of y o u r  questions.

V I . A N A L Y S I S  OF R E S P O N S E S  TO O P I N I O N  R E Q U E S T  Q U E S T I O N S

A. P a r t i c i p a t i o n  In D ec isions U n d e r  T h e  A P A  And Due Proc es s

Y o u r  first q u e s t i o n  was, "Can a C o a s t a l  P o l i c y  Cou nc il  
m e m b e r  (or t h e i r  alternate) sit on a p e t i t i o n  p r o c e e d i n g  if that 
i nd iv id ua l p r e v i o u s l y  p a r t i c i p a t e d  in the a c t i o n  n o w  u n d e r  appeal 
to the C o u n c i l ? "  Your f i r st  spe ci fi c q u e s t i o n  u n d e r  this t o p i c  was

a) For a s t a t e  c o n s i s t e n c y  d e t e r m i n a t i o n ,  c a n  a 
s t a t e  r e s o u r c e  ag ency com mi ss io n er , w h o  a c t e d  on 
t he determ in at io n , also hea r and  d e c i d e  on a 
p e t i t i o n  on th e state a g e n c y  actio n?
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As w e  said earlier, the brief a n s w e r  to this q u e s t i o n  is "No." If 
a c o m m i s s i o n e r  p a r t i c i p a t e d  in a c o m m i s s i o n e r - l e v e l  e l e v a t i o n  u nd er  
6 A A C  50.070(k), the c o m m i s s i o n e r  m a y  not p a r t i c i p a t e  in a CPC
p e t i t i o n  p r o c e e d i n g  u n d e r  AS 4 6 . 4 0. 10 0 on t h e  s a m e  s ta te  a g e n c y
action.

T h e  m a i n  r e a s o n s  for th i s are the d u t y  of i m p a r t i a l i t y  
r e q u i r e d  u n d e r  the s t a t e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  and the due  
p r o c e s s  i m p l i c a t i o n s  r a i s e d  by t h a t  duty. AS 46 . 40 .100(b) states 
t h a t  "(a] h e a r i n g  c a l l e d  u n de r th i s s u b s e c t i o n  s h a l l  be, h e l d  in 
a c c o r d a n c e  w i t h  the A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (AS 4 4 . 6 2 ) . " 4 
T h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  ("APA") i n c l u d e s  a duty of
i mpartiality. AS 4 4 . 6 2 . 6 3 0  states:

IM PARTIALITY. T h e  fu nc ti o ns  o f  h e a r i n g  
o f f i c e r s  a n d  those of fi ce rs  p a r t i c i p a t i n g  in 
d e c i s i o n s  s ha ll  be c o n d u c t e d  in an i m p a r t i a l  m a n n e r  
w i t h  due r e g a r d  for the right s of a ll p a r t i e s  and 
t he facts a n d  the law, and c o n s i s t e n t  w i t h  the 
o r d e r l y  and p r o m p t  d i s p a t c h  of p r o c e e d i n g s .  T h e s e  
officers, e x c e p t  to t he e x t e n t . r e q u i r e d  for the
d i s p o s i t i o n  of ex p a r t e  m a t t e r s  a u t h o r i z e d  by law 
m a y  not e n g a g e  in in t er v i e w s  with, o r  r e c e i v e  
e v i d e n c e  from, a party, d i r e c t l y  or indirectly, 
e x c e p t  upo n o p p o r t u n i t y  for all o th er  p a r t i e s  to be 
present. C o p i e s  of all  c o m m u n i c a t i o n s  w i t h  t h e s e  
o f f i c e r s  s h a l l  be s e r v e d  up on  all p a r t i e s .  —

T h e  A P A  r e q u i r e m e n t  of i m pa rt ia li ty  r e f l e c t s  f u n d a m e n t a l  
fai rn es s c o n s i d e r a t i o n s  that at tend a g e n c y  t r ib un al s . An 
" im pa r t i a l  tr ib un a l"  is one of the c o r n e r s t o n e s  of f u n d a m e n t a l  
fa i rn es s r e q u i r e d  u ider b o t h  the A P A  a nd c o n s t i t u t i o n a l  d ue p r o c e s s

A l t h o u g h  there h a s  been some q u e s t i o n  * w h e t h e r  all the 
p r o c e d u r e s  of the A d m i n i s t r a t i v e  P ro ce du r e A c t  apply to CPC 
petitions, see 1990 Inf. Op. A t t ' y  Gen. at 10 (Feb. 9; 
663-90-0178), beca us e of the d i r e c t  s ta t e m e n t  in A S  46.40.100(b), 
the A P A  is a p p l i c a b l e  for p u r p o s e s  of a d j u d i c a t i n g  a petition. See 
1989 Op. A t t ' y  Gen. No. 01 (July 25).
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r i g h t s . 5 Se e K & L Distributors. Inc. v. M u r k o w s k i , 486 P . 2d 351, 
357 (Alaska 1971). As we have p r e v i o u s l y  described:

P a r a m o u n t  to all a d m i n i s t r a t i v e  p r o c e e d i n g s  is 
t h a t  t h e  R e s p o n d e n t  be accorded "due p r o c e s s . "
W h a t  lawye rs  u s u a l l y  r efer to w h e n  t h e y  s p e a k  of 
"due p r o c e s s "  is the r i g h t  to a fair a n d  im pa rt ia l  
hearing. E ac h board m e m b e r  who sits in a h e a r i n g  
h as an o b l i g a t i o n  to p r o t e c t  these richts. . . .
[A hearing] m u s t  be before a n  i m p a r t i a l  
a dj udicator.

1977 Inf. Op. A t t ' y  Gen. at 5 (Nov. 12; 663-239-78) (emphasis in 
the o r i g i n a l ) .

I m p a r t i a l i t y  is not aff ec te d b y  s i m p l y  k n o w i n g  
i n f o r m a t i o n  a b o u t  a case, or ev e n by p a r t i c i p a t i n g  in early 
i n v e s t i g a t i v e  p h a s e s  of a case. See 1984 Inf. Op. A t t ' y  Gen. 
(Feb. 6; 366-220-84) .. A s  the U.S. Supreme c o u r t  has  noted, "The 
m e r e  e x p o s u r e  to e v i d e n c e  p r e s e n t e d  in n o n a d v e r s a r y  i n v e s t i g a t i v e  
p r o c e d u r e s  is i n s u f f i c i e n t  in itself to impugn t h e  f a i r n e s s  of the 
B o a r d  m e m b e r s  at a later a d v e r s a r y  hearing." W i t h r o w  v. L a r k i n . 
421 U.S. 35, 55 (1975). Thus, if it were n ot f o r  t h e  fa ct  that 
c o m m i s s i o n e r s  c a n n o t  p a r t i c i p a t e  in both a f i n a l  c o n s i s t e n c y  
d e t e r m i n a t i o n  a n d  a CPC pe t it i o n  on the same d e t e r m i n a t i o n ,  it 
w o u l d  be a c c e p t a b l e  for c o m m i ss io ne rs  to p a r t i c i p a t e  in the 
c o n s i s t e n c y  d e t e r m i n a t i o n  e l e v a ti o n process o u t l i n e d  i n _ 6  A A C  50 
w i t h o u t  r u n n i n g  af o ul  of due p r o ce ss  concerns, e v e n  t h o u g h  they 
m i g h t  h a v e  some i n f o r m a t i o n  a bo ut  the p r o j e c t  u n d e r g o i n g  r e v i e w  
b e f o r e  s i t t i n g  a t  the final el ev at io n  level. Similar ly , CPC 
me m be rs , i n c l u d i n g  c o m m i s s i o n e r s  (if they ar e  not b a r r e d  from 
h a v i n g  p r e v i o u s l y  sat on a c om mi s s i o n e r - l e v e l  e l e v a t i o n  on t h e  same 
m a t t e r ) , w h o  o a r t i c i p a t e d  in an initial " sh ow i ng " h e a r i n g  under 
AS 4 6. 40 . 1 0 0 ( b ) ,  m a y  s t il l pa rt ic i p a t e  in the final d e c i s i o n  on the

5 T h e  A l a s k a  C o n s t i t u t i o n  incorporates the d ue p r o c e s s  c l a u s e  of 
t he U.S. C o n s t i t u t i o n ' s  F o ur t ee nt h A m e n d me nt  in A l a s k a  Const, art. 
I, § 7. T h a t  s e c t i o n  states: "No pers on  s h a l l  be d e p r i v e d  of
life, liberty, or property, w i t h o u t  due p r o c e s s  of law . . . ."
I d . T h i s  m e m o r a n d u m  d i s c u s s e s  gener al  due p r o c e s s  consid er at io ns .  
B e c a u s e  p e t i t i o n s  are g o v e r n e d  by t.ie APA we h a v e  n o t  s e p a r a t e l y  
a n a l y z e d  w h a t  s p e c i f i c  due process might be. r e q u i r e d  c o m p l e t e l y  
i n d e p e n d e n t  from the APA. However, there are c a s e s  that r e c o g n i z e  
t h a t  t h e  r i g h t  to b ri ng  a cause of a ction m a y  c o n s t i t u t e  a p r o pe r ty  
i n t e r e s t  m a n d a t i n g  due process. See Logan v. Z i m m e r m a n . 455 U.S. 
422 (1982); Save our Dunes v. Ala. Dep't of E n v ' t  M a n a g e m e n t . 834 
F .2d 984 (11th cir. 1987).
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matter. W h a t  is n o t  a c c e p t a b l e  is for a c o m m i s s i o n e r  to 
p a r t i c i p a t e  in a c o m m i s s i o n e r - l e v e l  e l e v a t i o n  - d e c i s i o n  u n d e r  
6 A A C  50, a n d  t h e n  a l s o  p a r t i c i p a t e  in t he s e p a r a t e  r e v i e w  of th at  
same d e c i s i o n  by the C P C  u n de r AS 4 6.40.100. U n d e r  t h e s e  
circumstances, r e q u i r i n g  a c o m m i s s i o n e r  to r e v i e w  a nd e v a l u a t e  his 
or her  own d e c i s i o n  v i o l a t e s  d u e  p r o c e s s  c o n s i d e r a t i o n s .  A s  the  
U.S. S u p r em e C o u r t  h as stated, " [ W ]h en  r e v i e w  of an i n i t i a l  
d e c i s i o n  is mandated, the d e c i s i o n  m a k e r  m u s t  be o t h e r  t h a n  the one 
w h o  m a d e  the d e c i s i o n  u n d e r  review. A l l o w i n g  a d e c i s i o n  mak: r  to 
r e v i e w  and e v a l u a t e  h is own p r i o r  -decisions r a i s e s  p r o b l e m s . "  
W i t h r o w  at 53 n.25 (citations omitted).

In M a t t e r  of R o b s o n . 575 P . 2d 771 (Alaska 1978), the 
A l a s k a  S u p r e m e  C o u r t  c o m m e n t e d  on the d i f f e r e n c e  b e t w e e n  a b o a r d  
m a k i n g  p r e l i m i n a r y  f a c t u a l  inq ui ri es  and s i t t i n g  on a f in al  
d e c i s i o n  v e r s u s  a b o a r d  p a r t i c i p a t i n g  in an a d v o c a c y  c a p a c i t y  
a g ai ns t a p a r t y  a n d  t h e n  s i t t i n g  on a final d e c i s i o n  c o n c e r n i n g  th e 
same party. W h i l e  n o t  e x a c t l y  on p o i n t  (a lt ho u gh  in s o m e  
c o n s i s t e n c y  d e t e r m i n a t i o n  e l e v a t i o n  p r o c e e d i n g s  t h i s  c o u l d  b e  t h e  
s i t u at i on  as st at e a g e n c i e s  ca n t h e m s e l v e s  e l e v a t e  and a d v o c a t e  a 
position, see  6 A A C  50.070(j)), the c a s e  c l e a r l y  w a r n s  a g a i n s t  a 
b oard m e m b e r  s e r v i n g  in two c o n f l i c t i n g  c a p a c i t i e s  on t h e  s a m e  
matter. As t h e  c o u r t  noted, "It is d e s i r a b l e  t h a t  a d m i n i s t r a t i v e  
h e a r i n g s  be c l o t h e d  w i t h  n o t  o n l y  e v e r y  e l e m e n t  of f a i r n es s b u t  
w i t h  the v e r y  a p p e a r a n c e  of c o m p l e t e  fair ne ss  as w e l l . "  Id. 575 
P. 2d at 774 (citations a n d  q u o t e s  omitted). Finally, in an A l a s k a  
Supr em e C ou rt  d e c i s i o n  t h a t  is in st ru c t i v e  on th is  i s su e as-w el l  as 
a n o t h e r  issue you h a v e  raised, the c o u r t  (citing to a U n i t e d  S t a t e s  
C o ur t of C l a i m s  case) h a s  said, "[N]o m an c a n  r e v i e w  h i s  o wn 
d e c i s i o n  w i t h  the r e q u i s i t e  d e g r e e  of q u a s i - j u d i c i a l  d e t a c h m e n t  a nd 
i m p a rt i al it y. " St a te  v. L u n d a r e n  P a c i f i c  Const. Co. . 603 P . 2d 889, 
895 (Alaska 1979). As t h e  l e g i s l a t i v e  h i s t o r y  o u t l i n e d  p r e v i o u s l y  
portrays, th e CPC was i n t e n d e d  to be an i n d e p e n d e n t  a d j u d i c a t i v e  
r e v i e w  body t o  he ar  p e t i t i o n s  and m a k e  orders. T h e  i n d e p e n d e n c e  of 
the CPC's r e v i e w  a u t h o r i t y  w o u l d  be j e o p a r d i z e d  by a c o m m i s s i o n e r  
p r e j u d g i n g  a n  issue in a c o n s i s t e n c y  d e t e r m i n a t i o n  and t h e n  als o 
sit ti ng  on t h e  C PC to a g a i n  judge the same issue.

T o  c o n c l u d e  on this issue, our a n a l y s i s  is tha t  w h e n  a 
b o a r d  makes an initial d e t e r m i n a t i o n  u n d e r  s t a n d a r d s  d i f f e r e n t  from 
the final d e t e r m i n a t i o n ,  such as d u r i n g  the "sh ow in g"  p h a s e  
o u t l in ed  in AS 46.40.100(b) (and d i s c u s s e d  in t h e  G o o d n e w s  B a y  
case, i nf ra ) , b oard m e m b e r s  ma y sit on a final d e c i s i o n  on the sa me  
issue (if t he re  is no o t h e r  reas o n b a r r i n g  t h e m  from d o i n g  so) 
However, w h e n  a c o m m i s s i o n e r  p a r t i c i p a t e s  in t he d e c i s i o n  at a 
c o m m i s s i o n e r - l e v e l  e l e v a t i o n  on a final c o n s i s t e n c y  d e t e r m i n a t i o n ,  
that c o m m i s s i o n e r  m a y  n o t  then a l s o  sit in j u d g m e n t  on the sam e
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m a tt er  w i t h  the CPC. T o  do so w o u l d  viol at e the A P A  r e q u i r e m e n t  of 
i m p a r t i a l i t y  and due p r o c e s s  n o t i on s of fa irness as o u t l i n e d  a b o v e .’

Your s e c o n d  q u e s t i o n  in this sec ti o n was:

b) In a p a r a l l e l  case, can a C o a s t a l  P o l i c y  
Counci'' o u b l i c  m e m b e r  h e a r  and d e c i d e  o n  a p e t i t i o n  
r e g a r d i n g  a c o a s t a l  d i s t r i c t  a c ti on  if the  p u b l i c  
m e m b e r  s u b s t a n t i v e l y  p a r t i c i p a t e d  as a local 

. of f ic i a l  in the c o a s t a l  d i s t r i c t  a c t i o n  u n d e r  
pe ti ti on ?

A s  our b r _ e f  a n s w e r  stated, a s s u m i n g  t h a t  " s u b s t a n t i v e l y  
p a rt ic i p a t e d "  m e a n s  t h a t  the p u bl ic  m e m b e r  p a r t i c i p a t e d  in a 
decision, the p u b l i c  m e m b e r  c a n n o t  then t ra ns f e r  t o  the CPC a n d  sit 
in judgement on the s a m e  matter. T hi s p r e s en ts  t h e  same d i f f i c u l t y  
p r e s e n t e d  w i t h  the c o m m i s si on er s,  and our a n a l y s i s  is t he same. 
Therefore, for the r e a s o n s  t ha t we have g i v e n  to q u e s t i o n  1(a), we 
find tha t this too w o u l d  be a violaticr of th e  A P A  a nd d ue p r o c e s s  
notions of fairness.

B. D el e ga t i o n

Y ou r s e c o n d  q u e s t i o n  was, if the a n s w e r  to t he fi rs t 
q u e s ti on  wa s "no," (as it is), w h e th er  a state r e s o u r c e  a g e n c y  
c o m m i s s i o n e r  m a y  d e l e g a t e  his or h e r  a u t h or it y  to act on a s ta te  
a g e nc y a c t i o n  (e.g., a s t a t e  co nc l u s i v e  c o n s i s t e n c y  d e t e r mi na t io n)  
in o rder to p a r t i c i p a t e  as a C o a st al  P o li cy  C o u n c i l  m e m b e r  in. a 
s ub se q u e n t  p e t i t i o n  on t h e  same state a g e nc y  a c t i o n . 6 O u r  b r ie f 
answer to this q u e s t i o n  was  "no" c o n c e r n i n g  c o n s i s t e n c y  
d e te rm inations, b e c a u s e  the A C M P  c o n s i s t e n c y  d e t e r m i n a t i o n  
p r oc ed u r e s  d o  not a l l o w  for suc h  a delegation. We a ls o n o t e d  
t h a t  this is a c o m p l i c a t e d  issue b e c au se  AS 44.19.155(d) in 
c om bi n a t i o n  w i t h  AS 4 6 . 4 0 . 1 0 0  s t a t u t o r i l y  r e q u i r e  c o m m i s s i o n e r s  to 
sit on petitions. If a c o m m i s s i o n e r  p a r t i c i p a t e s  in an e l e v a t i o n  
he or she c a n n o t  sit on the same issue w i t h  the CPC. B e c a u s e  of 
this i n c o n si st en cy  t h e r e  s h ou l d be a change in t h e  statutes, the 
regulations, or both. O u r  more comp le te  r e s p o n s e  follows.

AS 44.19.155(d) a l l o w s  a CPC  member to s e l e c t  one p e r s o n  (who 
must have fairly h i g h - r a n k i n g  o fficial qu al i fi ca ti on s)  as a 
p er ma ne nt  alternate.

' We h a ve  a n s w e r e d  this q u e s t i o n  only a b o u t  c o n s i s t e n c y  
determinations. . O t h e r  st at e a c t io n s wo ul d  hav e to be r e v i e w e d  on 
a c a s e - b y - c a s e  b a s i s  to d e t e r m i n e  w h e t h e r  a d e l e g a t i o n  was 
a c c e p t a b l e .
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1. D e l e g a t i o n s  U n d e r  6 A A C  50

T h e  e l e v a t i o n  r e g u l a t i o n s  in 6 A A C  50 igno r e 
AS 44.19.155, AS 46.40.100, and the s t a t u t o r y  p e t i t i o n  p r o c e s s  in 
general. Again, b e c a u s e  the s t a t u te s d i d  n ot change, n e i t h e r  did 
the ri gh t to b r i n g  a p e t i t i o n  to the C PC (rather t h a n  a p p e a l  from 
an e l e v a t i o n  s t r a i g h t  to c o u r t  as the e l e v a c i o n  r e g u l a t i o n s  a l l o w ) . 
T h e  r e g u l a t i o n s  c a n n o t  o v e r r u l e  the s t a t u t e  in t h i s  regard. AS 
44.62.030; see also C h e v r o n  U.S.A. v. L e R e s c h e . 663 P . 2d 923, 927 
n.6 (Alaska 1985) (citing AS 44.62.030). T h e  e l e v a t i o n  r e g u l a t i o n s  
are also c l e a r l y  s t r u c t u r e d  to p r o v i d e  for t he s e c o n d  to la st  level 
of e l e v a t i o n  to be h e l d  by h i g h - r a n k i n g  s t a t e  o f f i c i a l s  
(commissioners) and for the  final level to be h e l d  by the h i g h e s t -  
r a n k i n g  s t a t e  of fi c i a l  - the governor. 5 7 ' C  5 0 .0 70 (k ).  It is 
c le ar  t h a t  t h e  r e g u l a t i o n s  intend o n l y  t h e s e  o f f i c i a l s  to m a k e  the 
k in ds  of d e c i s i o n s  t h a t  ri s e to this l e ve l of impor ta nc e,  
e s p e c i a l l y  as the d e c i s i o n s  are a p p e a l a b l e  d i r e c t l y  to court.

T h e  e l e v a t i o n  p r o c e s s  d e s c r i b e d  in A C M P  r e g u l a t i o n s  
pro vi de s for a se ries of inte r na l a p p e a l s  f r o m  s t a f f  t h r o u g h  the 
c o m m i s s i o n e r s  a nd p o s s i b l y  the governor. W h e n  a p r o j e c t .u n d e r g o e s  
a c o n s i s t e n c y  r e v i e w  (for c o n s i s t e n c y  w i t h  t h e  A C M P  a n d  c o a s t a l  
d i s t r i c t  s t a n d a r d s ) , i n f o r m a t i o n  on the p r o j e c t  is d i s s e m i n a t e d  to 
all the r e s o u r c e  a g e n c i e s  and t he a f f e c t e d  c o a s t a l  d i s t r i c t s .  A 
c o o r d i n a t i n g  a g e n c y  o r g a n i z e s  c o n s i d e r a t i o n  of c o m m e n t s  f r o m  the 
agencies, t h e  applicant, and the district, and d e t e r m i n e s  w h e t h e r  
t he re  is a c o n s e n s u s  on the p r o j e c t  at s t a f f  level The
c o o r d i n a t i n g  a g e n c y  t h e n  n o t i f i e s  the a f f e c t e d  c o a s t a l  d i s t r i c t  and 
the a p p l i c a n t  a b ou t a p r o p o s e d  c o n s i s t e n c y  d e t e r m i n a t i o n ,  o r  i s s u e s  
to be resolved. If a n  agency, t h e  c o a s t a l  d i s t r ic t , o r  the 
a p p l i c a n t  d o e s  not c o n c u r  w i t h  the  p r o p o s e d  d e t e r m i n a t i o n ,  it m a y  
"request e l e v a t i o n  of th e r eview." 6 AAC  50.07 0( j ).  If e l e v a t i o n  
is requested, the c o o r d i n a t i n g  a g e n c y  "shall e l e v a t e  t h e  r e v i e w  as 
n e c e s s a r y  to the d i v i s i o n  directors, a nd the n c o m m i s s i o n e r s  of the 
r e s o ur ce  a g e n c i e s . "  6 A A C  5 0 . 0 7 0 (k). T h e  c o o r d i n a t i n g  a g e n c y  
shall also a r r a n g e  m e e t i n g s  and m e d i a t e  a m o n g  t h e  ag e ncies, the 
a f f e ct ed  c o a s t a l  r e s o u r c e  districts, and the a p p l i c a n t  to r e s o l v e  
o u t s t a n d i n g  issues and r e a c h  a m u t u a l l y  a c c e p t a b l e  c o n s i s t e n c y  
d etermi na ti on . "If no c o n s e n s u s  is reached, t h e  c o o r d i n a t i n g

The D i v i s i o n  of G o v e r n m e n t a l  C o o r d i n a t i o n  c o o r d i n a t e s  t he 
r e v i e w  whe n m o r e  tha n  o n e  a g e n c y ' s  p e r m i t s  a r e  r e q u i r e d  for a 
project; the a g e n c y  w h o s e  p e r m i t s  are s o ug h t c o o r d i n a t e s  t he r e v i e w  
if only that a g e nc y' s  p e r m i t s  a re required. AS 4 4 . 1 9 . 1 4 5 ( 1 1 ) ;
6 A A C  50.010; 6 AAC  50.070(c), and ( d ) .
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a g e nc y s h al l r e nd e r a d e t e r m i n a t i o n  c o n s i s t e n t  w i t h  a n y  p o l i c y  
d i r e c t i o n  g iv en  by the c o m m i s s i o n e r s  or the g o v e r n o r . "  I d . ^

As d e s c r i b e d  above, t h e  e l e v a t i o n  of c o n s i s t e n c y
d e t e r m i n a t i o n s  d e p e n d s  u p o n  the '•appeal,'’ inf o r m a l  t h o u g h  it ma y
be, of is sues up t h r o u g h  a c h a i n  of c o m m an d to t h e  c o m m i ss io n er s,
and ev en  the governor. 0 In d e t e r m i n i n g  w h e t h e r  a d e l e g a t i o n  of 
a u t h o r i t y  is allowed, the A l a s k a  S u p r e m e  C o u r t  h a s  said t h a t

t he g e n e r a l  r u l e  g p v e r n i n g  s u b d e l e g a t i o n s  is
w h et he r it is r e a s o n a b l e  co b e l i e v e  that t he 
l e gi sl a t u r e  i n t e n d e d  a p a r t i c u l a r  f u n c t i o n  to be 
p e r f o r m e d  by d e s i g n a t e d  persons b e c a u s e  of t h e i r  
special q u a l i f i c a t i o n s .  If .the l e g i s l a t u r e  
in te nd ed  a f u n c t i o n  to be p e r f o r m e d  o n l y  by l i m it ed  
persons, _ s u b d e l e g a t i o n  is invalid.

Kaiser v. S u n d b e r g , 734 P . 2d 54, 69-70 (Alaska 1987) ( c i ti ng  1
N o r m a n  J. Singer, S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  S 4.14 a t  155- 
56 (4th ed. 1985)) (other c i t a t i o n s  omitted); s e e  1992 Inf. Op. 
A t t ' y  Gen. at 4 (May 29; 66 3-92-0494).

A l t h o u g h  6 AAC 50.07 0  is •' r e g u l a t i o n  r a t h e r  t h a n  a 
statute, the r ules of s t a t u t o r y  c o n s t r u c t i o n  a r e  t h e  same, a n d  the 
q u e s t i o n  becomes w h a t  the i n t e n t  of t he CPC was w h e n  it a d o p t e d  the 
c o n s i s t e n c y  d e t e r m i n a t i o n  r eg ul ations. In the h i s t o r i c a l  
b a c k g r o u n d  s e c t io n of th i s o p i n i o n  we noted- t h a t  a c o n s i s t e n c y  
d e t e r m i n a t i o n  is a " f inal state ag ency a c t i o n  a nd is 
r e v i e w a b l e  by appeal." 1988 Inf. Op. A tt 'y  Gen. at 2 (Jul. 1; 366- 
1 3 6 - 8 5 ) . 11 B e c a u s e  of the w a y  t he c o n s i s t e n c y  d e t e r m i n a t i o n  
pro ce ss  is structured, w i t h  t he final level b e i n g  t h e  c o m m i s s i o n e r s  
(or, as noted, the g o v e r n o r ) , w i t h  the resu lt  t h e n  a p p e a l a b l e  to 
court, c l e a r l y  the i n te nt  b e h i n d  that s t r u c t u r e  was  to h a v e  the 
commissioners, not delegees, s it on t he c o m m i s s i o n e r - l e v e l  
elevation. Wh il e e l e v a t i o n s  are, in practice, p r o c e s s e d  on a 
fairly in formal basis, t h e  final levels do take o n  an a d j u d i c a t i v e  
function. Th e d e c i s i o n s  are e s s e n t i a l l y  a p p e a l e d  to the h i g h e s t

As d e f i n e d  in AS 44.19.1 52 (3 ) , "render" m e a n s  to c o o r d i n a t e  
and issue.

10 We are aware of o n l y  o ne c o n s i s t e n c y  d e t e r m i n a t i o n  t h a t  has 
g on e to the g o v e r n o r  for a decision.

11 We also d i s c u s s e d  t h e  a n o m a l y  crea te d b y  the fac t that 
AS 46.40.100 was not a m e n d e d  w h e n  6 AAC 50 w a s  adopted, thus 
leading to two appe al  routes.
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level of s t a t e  a d m i n i s t r a t i o n  for a final c o n s i s t e n c y  d e t e r m i n a t i o n  
w h i c h  m a y  t h e n  be a p p e a l e d  to court. Thus, u n d e r  t h e  A C M P ' s  - 
c o n s i s t e n c y  d e t e r m i n a t i o n  e l e v a t io n regulations, c o m m i s s i o n e r s  m a y  
n ot d e l e g a t e  t h e i r  a u t h o r i t y  to sit on c o m m i s s i o n e r - l e v e l  
e levat io ns . However, this inability to d e l e g a t e  c r e a t e s  a c o n f l i c t  
w i t h  AS 4 4. 19 .155(d) and AS 46.40.100, w h i c h  r e q u i r e  c o m m i s s i o n e r s  
t o  sit on C P C  p e t i t i o n s  (as ex pl ai ne d below) . B e c a u s e  of this, the 
r e g ul at io n s,  or th e statutes, or both, s hould be changed.

2. D e l e g a t i o n s  Under ACM P Statutes

W h e n  t he le gi sl a t u r e  c r ea te d  the A C M P  it u s e d  a holistic,
b r o a d - b a s e d  approach, m a n d a t i n g  that all t h e  st at e r e s o u r c e  
a g e n c i e s  c o m p l y  w i t h  the ACMP. AS 46.40.200; se e 1978 Op. A t t ' y  
Gen. No. 27 (Oct. 26). Moreover, just as the f e d er al  c o a s t a l  zone 
m a n a g e m e n t  p r o g r a m  d e l e g a t e s  a u t h o r i t y  over f e d er al  d e c i s i o n s  in 
s t at e c o a s t a l  a r ea s (when a state has a f e d e r a l l y - a p p r o v e d  p r o g r a m  
s u c h  as Al as ka ' s) , 16 U.S.C. § 1451 e t . s e g . (1990); see  T i m o t h y
Eichenberg, F e d e r a l i s m  and Federal C o ns istency: T h e  State
P e r s p e c t i v e . 1 C o a s t a l  Zone '87,. at 542-55 (1987), t h e  ACM P
s i m i l a r l y  r e q u i r e s  the s tate to c om pl y  w i t h  a p p r o v e d  c o a st al  
d i s t r i c t  programs' standards. See A S  4 6 . 4 0 . 0 1 0 ( c ) (1)
( i n c o r p o r a t i n g  d i s t r i c t  p r o g r a m s  into the ACMP); AS 4 6 .4 0. 07 0;  6 
A A C  80.010; 6 A A C  85.090; 1980 Op. A tt'y Gen. No. 11 (May 12).
T hi s m a k e s  it e x t r e m e l y  important for h i g h - r a n k i n g  st a te  o f f i c i a l s
to be i n t e g r a l l y  i n v o l v e d  in the a d o p ti on  a n d  e n f o r c e m e n t  of
d i s t r i c t  pro g ra ms ' standards.' _

Y o u r  q u e s t i o n  a s k e d  whet h er  c o m m i s s i o n e r s  m a y  d e l e g a t e  
t h ei r d u t i e s  u n d e r  the e le va t i o n  r e g ul at i on s in 6 A A C  50. our 
r e s p o n s e  is "no," b u t  “his means the r e g u l a t i o n  c r e a t e s  a due- 
p r o c e s s  p r o b l e m  b e c a u s e  of wh at  ACMP s t a t ut es  require. This 
s e c t io n e x p l a i n s  t h e s e  s t a t u t o r y  requirements. If a c o m m i s s i o n e r  
w er e n ot s t a t u t o r i l y  r e q u i r e d  to sit on CPC petitions, or if due 
p r oc es s w o u l d  a l l o w  a c o m m i s s i o n e r  to a p po in t a s u b o r d i n a t e  to sit 
in his or h e r  s t e a d  on a p e t i ti o n there w o u l d  be no p r o b l e m  w i th  
the c o m m i s s i o n e r  b e i n g  t o u n d  to pa rt ic i p a t e  in a n  e l e v a t i o n  u nd er  
the p r o c e s s  in 6 A A C  50. However, due proc es s  c o n s i d e r a t i o n s  and 
the s t a t u t o r y  c o n s t r u c t i o n  and intent of AS 4 4 . 1 9. 15 5  d o  n o t  a llow 
a c o m m i s s i o n e r  to d e l e g a t e  his or her d u ti es  to sit on a CPC 
p e t i t i o n  to his or h er s ub or di na te  a l t e r n a t e  ev e n if the 
c o m m i s s i o n e r  has p a r t i c i p a t e d  in an e l e v a t i o n  (as the e l e v a t i o n  
r e g u l a t i o n s  r e q u i r e ) . U n d e r  p r e s en t  law, the c o m m i s s i o n e r  w o u l d  be 
bound t o  s e r v e  in b o t h  forums - w h i c h  is u n a c c e p t a b l e  u n d e r  due 
p r o c e s s  c o n s i d e r a t i o n s .  Therefore, e ither t he r e g u l a t i o n s  or 
s tatutes m u s t  be changed.
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3. D e l e g a t i o n s  U n d e r  ACMP S t a t u t e s  A n d  Due P r o c e s s

S t a t e  v. L u n d g r e n  Pacific Const. Co. . 603 P . 2d 889
(Alaska 1979), d e a l t  w i t h  a s i t u a t i o n  w h e r e  a d e c i s i o n  m a k e r  had 
d e l e g a t e d  a d e c i s i o n  on a p p ea l of his o r i g i n a l  d e c i s i o n  to his 
sub o rd in at es . The  c o u r t  s p e c i f i c a l l y  n o t e d  t h a t  " [ i n d i v i d u a l s  
g i v e n  the r i g h t  to d e c i d e  in t heir own f a v o r  o r  t h e  f avor of the 
p e r s o n  who  e m p l o y s  t h e m  c a n n o t  be said to be e x e r c i s i n g  a ju di c i a l  
f u n c t i o n  at all." Id. at 895 (citation om i tt e d ) .  As t he court 
noted, " [a]n i m p a r t i a l  t r i b u n a l  is basic to a g u a r a n t e e  of due 
p r o c e ss , " a n d  " a d m i n i s t r a t i v e  hea ri ng s m u s t  n o t  o n l y  be fairly 
conducted, b u t  m u s t  a l s o  g i v e  the a p p e a r a n c e  of c o m p l e t e  fairness." 
Id. at 895-96. As t h e  c o u r t  fina ll y noted, "Not o n l y  is a bias ed  
d e c i s i o n m a k e r  c o n s t i t u t i o n a l l y  un acceptable, but o u r  s y s t e m  of law 
has a l wa ys  e n d e a v o r e d  to prevent, e v e n  t h e  p r o b a b i l i t y  of 
u n f a i r n e s s . "  Id. at 896 (citations and q u o t a t i o n ;  omitted). Thus, 
u n d e r  d u e  p r o c e s s  r eq ui r e m e n t s ,  a c o m m i s s i o n e r  m a y  n o t  d e l e g a t e  to 
a s u b o r d i n a t e  his or her a u t h o r i t y  to sit on a C P C  p e t i t i o n  o n  a 
m a t t e r  in w h i c h  the c o m m i s s i o n e r  p a r t i c i p a t e d  d u r i n g  the e l e v a t i o n  
process. S e e  also U t i c a  P a c k i n g  Co. v. B l o c k . 7 8 1  F . 2 d  71, 78 (6th 
Cir. 1986) ("There is no g u a r a n t e e  of f a i r n e s s  w h e n  the o n e  who 
a p p o in ts  a j u d g e  h as t h e  p o w e r  to remove the judge. . . .")12

4. D e l e g a t i o n s  U n d e r  ACMP S t a t u t e s  An d  S t a t u t o r y  
C o n s t r u c t i o n  And Intent

B e s i d e s  t he d ue p r oc es s c o n c e r n  e x p l a i n e d  ?bov;e, the 
C PC's s t a t u t o r y  s t r u c t u r e  and the intent b e h i n d  it w o u l d  also 
p r e c l u d e  d e l e g a t i o n s  f r o m  c o m m i s s i o n e r s  on p e t i t i o n s  in m o s t  cases. 
U n d e r  AS 44.19.155, t h e  s t r u c t u r e  of the C P C  r e f l e c t s  t h e  f a c t  that 
the l e g i s l a t u r e  i n t e n d e d  only h i g h - r a n k i n g  s t a t e  a nd local 
o ff ic i a l s  to be m e m b er s.  The st r uc tu re  also c r e a t e s  a b a l a n c e  
b e t w e e n  s t a t e  and l o c a l  officials. T he re  a re n i n e  p u b l i c  m e m b e r s  
a n d  s e ve n s t a t e  memb e rs . T he p ublic m e m b e r s  m u s t  be m a y o r s  or 
a s s e m b l y  members, the  s t at e m e m be rs  are the d i r e c t o r  of 0 M B  a n d  six 
c om mi s s i o n e r s .  I d . E v e n  members' p e r m a n e n t  a l t e r n a t e s  m u s t  be 
mayors, a s s e m b l y  me mbers, d e p u t y  c o m m i s s i o n e r s ,  or d i v i s i o n  
directors. A S  4 4 . 1 9 . 1 5 5 ( d ) .  It is c l e a r  t h a t  the l e g i s l a t u r e  
in te nd ed  the CPC be c o m p o s e d  of on l y t o p - l e v e l  o f f i c i a l s  w h o  were 
c a pa bl e of m a k i n g  the i m p o r ta nt  d e c i s i o n s  n e c e s s a r y  to c r e a t e  and 
m a n a g e  the ACMP. A l t e r n a t e s  may on ly  sit if a m e m b e r  is " u n a b l e  to

12 B e c au se  of the h o l d i n g  in Lu nd g re n we a l s o  n o t e  th at  if the 
g o v e r n o r  w e r e  to ev er  a g a i n  make a final c o n s i s t e n c y  d e t e r mi na ti o n,  
no state o f f i c i a l  c o u l d  s it on a C P C  p e t i t i o n  b e c a u s e  they a r e  all 
s u b o r d i n a t e  to her or h'.m. This also c r e a t e s  a b r e a k  b e t w e e n  the 
A C M P ' s  s t a t u t o r y  and r e g u l a t o r y  requirements.
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a ttend." Id. B e c au se  of the c l a r i t y  of th e statute and the 
l e g i s l a t i v e  intent, CP C m e m b e r s  m a y  not d e l e g a t e  t h e i r  p o s i t i o n s  on 
p e t i t i o n s  to th ei r p e r m a n e n t  a lt er n a t e s  u n l e s s  t h e y  are " u na bl e to 
attend" for some reaso n o ther t h a n  the fact that t h e y  have 
p r e v i o u s l y  sat on the issue the p e t i t i o n  c on cerns. As w e  have 
n o t e d  prev io us l y,  in d e t e r m i n i n g  w h e t h e r  a d e l e g a t i o n  of a u t h o r i t y  
is allowed, t he A la sk a Supr em e C o u r t  has s a i d  t h a t

t h e  gene ra l  rule g o v e r n i n g  s u b d e l e g a t i o n s  is 
w h e t h e r  it is r e a s o n a b l e  to b e l i e v e  that the 
l e g i s l a t u r e  i n tended a p a r t i c u l a r  f u n c t i o n  to be 
p e r f o r m e d  by d e s i g n a t e d  p e r s o n s  b e c a u s e  of their 
s p ec ia l qualifications. If the l e g i s l a t u r e
i n t e n d e d  a fu nc t i o n  to be p e r f o r m e d  o n l y  by limited 
persons, a s u b d e l e g a t i o n  is invalid.

K a i s e r  v. S u n d b e r q . 734 P . 2d 64, 69-70 (Alaska 1987) (citing 1
N o r m a n  J. Singer, S u th e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  S 4.14 at 155- 
56 (4th ed. 1985)) (other c i t a t io ns  omitted); s ee 1992 Inf. Op. 
A t t ' y  Gen. at 4 (May 29; 66.3-92-0494). As P r o f e s s o r  S i n g e r  notes 
in h is t r e a t i s e  on s t a t u t o r y  construction-,os-subdelegations m a y  
d e f e a t  t he d e s i r e  for " mu ltiple j u d gm en t in r u l e  m a k i n g  . . . [and 
to] a l e s s e r  d e g re e  this is also true in the ca se  of final 
a d j u d i c a t i v e  d e t e r m i n a t i o n s . "  Singer, supra at 155. Therefore, AS 
44.19.155(d) w i l l  not a l l o w  c o m m i s s i o n e r s  to d e s i g n a t e  their 
a l t e r n a t e s  to sit inste ad  of th e m o n  the C P C  to d e c i d e  p e t i t i o n s  
b r o u g h t  to th e CPC from elevat i on s the  c o m m i s s i o n e r s  decided.

5. D e l e g a t i o n s  Under A C M P  Stat ut e s V e r s u s  T he G e n e r a l  
A u t h o r i t y  T o  D e l e q a te

T h e r e  is one g e n e r a l  s t at ut e t h a t  a l l o w s  a c o m m i s s i o n e r  
to d e l e g a t e  r e s p o n s i b i l i t i e s  to his or h e r  s u b o r d i n a t e s  (AS 
44.17.010). However, this statute do es  n ot i n d e p e n d e n t l y  a l l o w  a 
c o m m i s s i o n e r  to d e l e g a t e  his or her r e s p o n s i b i l i t y  to p a r t i c i p a t e  
in a CPC p e t i t i o n  to a subordinate. As p r e v i o u s l y  explained, this 
w o u l d  v i o l a t e  both due p r o ce ss  and the s p e c i f i c  lang ua ge  a n d  intent 
of the A C M P  statutes. But, even if due p r o c e s s  w e r e  net violated, 
AS 4 4 . 1 7 . 0 1 0  w o u l d  not a l l o w  c o m m i s s i o n e r s  to o v e r r i d e  the ACMP's 
r eq ui r e m e n t s .  AS 44 .1 7. 01 0  states, " [T ]h e p r i n c i p a l  e x e c u t i v e  
o f f i c e r  of eac h state d e p a r t m e n t  may a s s ig n t h e  f u n c t i o n s  v e s t e d  in 
the d e p a r t m e n t  to s u b o r d i n a t e  off ic er s a nd e m p l o y e e s . "  I d . AS 
4 4 . 1 7. 0 10  o n l y  appl ie s  to "functions v e s t e d  in t h e  d ep ar t m e n t . "  
W h i l e  the A C M P  is a h o l i s t i c  program, u s e d  t o  c o o r d i n a t e  the 
s tate 's  c o a s t a l  m a n a g e m e n t  p r o g r a m  and the d e c i s i o n s  mad e u n d e r  it, 
and w h i l e  d e p a r t m e n t s  mus t  a bide by A C M P  standards, the A C M P  and 
its r e g u l a t i o n s  are not "funct io ns  v e st ed " in the s ep ar a t e  
d epa rt me nt s.  See 1978 Op. A t t' y  Gen. No. 27 (Oct. 26). Rather,
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they a r e . f u n c t i o n s  i n d e p e n d e n t l y  v e s t e d  in t he A C M P  that 
d e p a r t m e n t s  m u s t  a b i d e  by. See AS 4 4.17.010; A S  46.40.100; see 
a lso 1982 Inf. Op. itt'y Gen. at 5 (July 16; J66-502-81) . To 
"vest" is d e f i n e d  b y  the d i c t i o n a r y  as "to grant, endow, or cloth e 
w i t h  a p a r t i c u l a r  authority, right, or p r o p e r t y . "  W e b s t e r ' s  New 
I n t e r n a t i o n a l  D i c t i o n a r y  25*./ (3d ed. 1976). T h u s  we r e a d  the
t erms " f u n c t i o n s  v e s t e d "  as r e q u i r i n g  t ha t f u n c t i o n  to be w i t h i n  
t ha t p a r t i c u l a r  a g e n c y ' s  authority, not one in a n o t h e r  a g e n c y  or 
s t a t u t o r y  scheme. U n d e r  AS 46.40.200, s ta t e a g e n c i e s  were r e q u i r e d  
w i t h i n  s i x  m o n t h s  of the A C M P ' s  e f f e c t i v e  d a t e  (in 1977) to "take 
w h a t e v e r  a c t i o n  (was] n e c e s s a r y  to fa ci li t a t e  full c o m p l i a n c e  with 
an d i m p l e m e n t a t i o n  of the (ACMP]." Id. T h i s  r e q u i r e m e n t  further 
deno te s t h e  A C M P ' s  s t a t u t o r y  i n d ep en d en ce  f r o m  t h e  departments, 
a gain l e a d i n g  us to the c o n c l u s i o n  t h a t  A C M P  f u n c t i o n s  a r e  not 
i nt er n a l l y  " v e s t e d "  w i t h i n  a g e n c i e s  for d e l e g a t i o n  purposes. 
Moreover, a l t h o u g h  d e p a r t m e n t s  are b o u n d  to c o m p l y  wi th  t h e  ACMP 
a nd its r e g u l a t i o n s ,  the A C M P  s t at ut e is i n d e p e n d e n t  of 
d epar tm en ts ' st at utes, and AC MP  r e g u l a t i o n s  a re s e p a r a t e l y  a d o p t e d  
by the CPC, n o t  the d e p a r t m e n t s  t h emselves. AS 44.19.160; 
44.19.161; 4 6. 40 . 1 0 0 .

In the o n l y  state case to d e a r  w i t h  A S  44.17.010, c i t y  of 
Cordova v. M e d i c a i d  R a t e  C o m m ' n . 789 P . 2d 346 (Alaska 1990), the 
A l as ka  S u p r e m e  C o u r t  r e j e c t e d  an a r g u m e n t  t h a t  AS 4 4 . 1 7 . 0 1 0 ' s  
g e n er al  s t a t u t o r y  a u t h o r i t y  for a c o m m i s s i o n e r  to d e l e g a t e  o v e r c a m e  
a mo r e s p e c i f i c  s t a t u t o r y  r e q u i r e m e n t  for the g o v e r n o r  to a p p o i n t  
a m e m b e r  of a c om m i s s i o n .  In that case, t h e  c o u r t  n o t e d  that 
spe ci fi c s t a t u t e s  t a k e  p r e c e d e n c e  over g e n e r a l  ones. Id. a t  352. 
G iv en  the A C M P ' s  s e p a r a t e  s t a t u t o r y  and r e g u l a t o r y  identity, un de r  
t he h o l d i n g  in C i t v  of C o r d o v a  we do not t h i n k  t h a t  the g e n e r a l  
a u t h or i ty  in A S  4 4 . 1 7 . 0 1 0  can o v e r c o m e  the A C M P ' s  m o r e  s p e c i f i c  and 
i n de pe nd e nt  r e q u i r e m e n t s  in AS 4 4 . 1 9 . 1 5 5 . 13

Thus, b e c a u s e  t he A C M P  is an i n d e p e n d e n t  s t a t u t o r y  and 
r e g u l a t o r y  s c h e m e  t h a t  d e p a r t m e n t s  are r e q u i r e d  to a b i d e  by, 
AS 44 .1 7. 01 0  d o e s  n ot a l l o w  c o m m i s s i o n e r s  to d e l e g a t e  their 
r e s p o n s i b i l i t i e s  to p a r t i c i p a t e  in petitions. H e a r i n g  p e t i t i o n s  
b roug ht  to t h e  C P C  u n d e r  AS 46. 40 . 10 0 is an i m p o r t a n t  p a r t  of CPC 
members' duti es . T h e  fact th a t there h a v e n ' t  b e e n  m a n y  p e t i t i o n s

For s i m i l a r  r e a s - n s  AS 44 .1 7 .0 10  do es  not a l l o w  c o m m i s s i o n e r s  
to d e l e g a t e  t h e i r  a u t h o r i t y  to sit d u r i n g  e l e v a t i o n s  u n d e r  6 AAC 
5 0 . 0 7 0 (k). T h e  A C M P  is a s e p ar at e s t a t u t o r y  a n d  r e g u l a t o r y  scheme, 
not "vested" in c o m m i s s i o n e r s '  d ep ar tments. T he r ef or e,  u n d e r  the 
same a n a l y s i s  as u s e d  to s h o w  th at  the g e n e r a l  a u t h o r i t y  to 
d ele ga te  d o e s  not a p p l y  to the CPC's s t a t u t o r y  r e quirements, we 
find that AS 4 4 . 1 7 . 0 1 0  does not a pp ly  to 6 A A C  5 0 . 0 7 0 (k).
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does n o t  r e d u c e  the i mportance of t he d e c i s i o n  making. For the 
same r e a s o n s  no te d above, it is i m portant to h a v e  h i g h - r a n k i n g  
officials, bo th  state and local, p a r t i c i p a t i n g  in any p e t i t i o n  
b r o u g h t  to the CPC to m a i n t a i n  the b a l a n c e  s t r i v e d  for t h r o u g h o u t  
t he ACMP. As J u d g e  Fabe r e c o g n i z e d  in h e r  G o o d n e w s  Bay decision, 
"The C P C  has co ns id e r .ble in st it utional c o m p e t e n c e  in t h es e 
issues." K u i t s a r a k  Corp. O p i n i o n  on Rehearing, at 3 (June 10, 
1991).

6. Conclu si on  On D e le ga t io ns

T h e  pr ac ti ca l r es ul t  is an i n c o n s i s t e n c y  a m o n g  the 
s t a t u t o r y  r e q u i r e m e n t s  of AS 44.19.155 and A S  46.40.100, due 
process, and  the r e gu la t o r y  p r o c e d u r e s  in 6 A A C  50. A l t h o u g h  the 
issue r a r e l y  arises (there have been o n l y  seven p e t i t i o n s ) , w h e n  it 
does it c r e a t e s  an u n t e n a b l e  situation. T h e  r e g u l a t o r y  s c h e m e  
c r ea te s a d u e  process concern, forc in g c o m m i s s i o n e r s  to r e l i n q u i s h  
t h ei r p o s i t i o n s  on the CPC w h i c h  s t a t u t o r i l y  t h e y  c a n n o t  .do. 
R e g u l a t i o n s  may not be inc o ns is te nt  w i t h  t he ir  a u t h o r i z i n g  statute, 
no r m a y  t h e y  be u nr ea s o n a b l e  or unnecessary. C h e v r o n  U.S.A. . Inc. 
v. L e R e s c h e . 663 P . 2d 923 (Alaska 1983). B e c a u s e  of the 
c o n t r a d i c t i o n  b e t w e e n  AC MP  r e g u l a t i o n s  and statutes, c h a n g e s  m u s t  
be m a d e  to 6 AAC 50, or to AS 4 4 . 1 9 .1 5 5 and AS 46.40.100, or to all 
of them. As there are numerous possibilities, n o t  w i t h i n  t h e  s cope 
of thi s  o p i n i o n  request, we w i l l  not outl in e o p t i o n s  he re  b u t  will 
r e m a i n  a v a i l a b l e  to p r o v id e a s s i s t a n c e  as. requested.

VII. O T H E R  DUE PRO C ES S C O N C E R N S

Yo ur  t hird q u e st i on  was w h e t h e r  it w a s  a c c e p t a b l e  for a 
CPC m e m b e r  or his or her a l t e r na te  to sit on a p e t i t i o n  w h e n  the 
m e m b e r ' s  a g e n c y  or m u n i c i p a l i t y  initiates the pet it i on . T h e  s e co n d 
p a r t  of the q u e s t i o n  was  w h e t h e r  this w o u l d  a m o u n t  to a c o n f l i c t  of 
interest. O u r  short resp o ns e was no, it was n ot a c c e p t a b l e  for CPC 
m e m b e r s  or a lt e rn a t e s  to sit on pe ti ti on s  w h e n  the m e m b e r ' s  a g e n c y  
or m u n i c i p a l i t y  initiates the petition. Our a n a l y s i s  follows.

W e  have pr ev io u s l y  said:

T h e  rules relating to the d i s q u a l i f i c a t i o n  of 
c o m m i s s i o n e r s  or h e ar i ng  off ic er s to p a r t i c i p a t e  in 
a p r o c e e d i n g  are s u b s t a n t i a l l y  s i m il a r to the r u l es  
d e v e l o p e d  for the d i s q u a l i f i c a t i o n  of judges. £  
judge is lisq ua li fi e d from h e a r i n g  a c a s e  wh e n he 
or she: l) is a p a r t y  to the suit o r  w i l l  be a 
w i t ne ss  in the proceedings; 2) is r e l a t e d  to any 
p a r t y  by c o n s a n g u i n i t y  or a f f i n i t y  w i t h i n  the t hi rd  
degree; 3) r e p r e s e n t e d  any p a r ty  w i t h i n  t wo y ea rs
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p r e c e d i n g  the f il i ng  of t he action; 4) has a d i r e c t  
i n t e re st  in the c a s e , s u c h  as a p e c u n i a r y  or 
p r o p r i e t a r y  interest, or an i n t e r e s t  in a p o s i t i o n  
o r  t e r m  th at  c o u l d  be a f f e c t e d  by the case; or 5) 
is i m p e r m i s s i b l y  b i a s e d  or p r e j u d i c e d  a g a i n s t  any 
party. See AS 22.20.020.

1984 Inf. Op. A t t ' y  Gen. at 1 (Feb. 6; 366-220-84) (emphasis
added). S ee also Canon 3(c), A l a s k a  Co de  of J u d i c i a l  Conduct. In 
essence, if the ag ency or m u n i c i p a l i t y  the CPC  m e m b e r  r e p r e s e n t s  on 
the C P C  b r i n g s  - p e t i t i o n  to t h e  CPC, the m e m b e r  m ay e i t h e r  be a 
p a r t y  t h e m s e l v e s  to the petition, or w o u l d  at t h e  least h a v e  the 
a p p e a r a n c e  of not be in g impartial. T h i s  w o u l d  v i o l a t e  due p r o c e s s  
as it w o u l d  r ai se  the q u e s t i o n  of w h e t h e r  t h e  m e m b e r  c o u l d  r e m a i n  
•fair u n d e r  th e c ir cumstances. See U t i c a  P a c k i n g  Co. v. B l o c k , 781 
F.2d 71, 77 (6th Cir. 1986), an d thi s m e m o ' s  d i s c u s s i o n  on
i m p a r t i a l i t y  and the r e q u i r e m e n t s  of d ue process, i n f r a . CPC 
m e m b e r s  or a l te r n a t e s  w h o s e  a g e n c i e s  or m u n i c i p a l i t i e s  br in g  
p e t i t i o n s  to the CPC s h o u l d  r e c u s e  t h e m s e l v e s  from s i t t i n g  in 
j u d g m e n t  o n  th es e  petitions. B e c a u s e  of our r e s p o n s e  w e  h av e not 
r e a c h e d  y o u r  q u e s t i o n  a b o u t  w h e t h e r  t h i s  is a c o n f l i c t  of interest.

Y o u r  fourth q u e s t i o n  was w h e t h e r  it w a s  a c c e p t a b l e  for a 
CPC m e m b e r  or al te r n a t e  to sit on a p e t i t i o n  p r o c e e d i n g  w h e n  an 
a c t i o n  by t he ir  a g e nc y or m u n i c i p a l i t y  is t h e  s u bj e ct  of the 
petition. T h e  seco nd  pa rt  of t h i s  q u e s t i o n  w a s  w h e t h e r  a c o n f l i c t  
of i n t e r e s t  e x is ts  in this situation.

As we noted in ou r br i ef  response, t h i s  is the c o n v e r s e  
of y o u r  question- n u m b e r  three. T h e  m a i n  c o n c e r n  here is w h e t h e r  
the m e m b e r  .participated in a p r e v i o u s  d e c i s i o n  o n  the s a m e  s u b j e c t  
as the petition. If he or she did, t h e n  b o t h  t h e  m e m b e r  and the 
a l t e r n a t e  a r e  ba rred from p a r t i c i p a t i n g  on the petition. E v e n  w h e n  
the m e m b e r  d i d  not p a r t i c i p a t e  in a p r e v i o u s  d e c i s i o n  in all  but 
e x c e p t i o n a l  cases we t h i n k  th a t p a r t i c i p a t i o n  in the p e t i t i o n  
d e c i s i o n  w o u l d  p r es en t a due p r o c e s s  v i o l a t i o n  for the sa me  r e a so ns  

. o u t l i n e d  in o u r  a n a l ys is  to y o u r  q u e s t i o n  n u m b e r  3 and the s e ct io n
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on due process, i n f r a .14 Again, because of the d ue p r o c e s s  
c o n c e r n  w e  h a v e  not r e a c h e d  the c o n f l i c t  question.

C O N C L U S I O N

In conclusion, we w o u l d  n o t e  that t h e  C P C  has s t r i v e n  to 
m a k e  c e r t a i n  th at  p e t i t i o n  p r o c e e d i n g s  b r o u g h t  b e f o r e  it are 
h a n d l e d  w i t h  t he u t m o s t  fairness. In 1984, w i t h  the a d o p t i o n  of 
th e e l e v a t i o n  p r o c e d u r e s  in 6 A A C  50, it is a p p a r e n t  t h a t  the CPC 
i nte nd ed  t o  t a k e  it self out of t h e  a d j u d i c a t i v e  r o l e  of h e a r i n g  
p e t i t i o n s  as'appeals of c o n s i s t e n c y  d e t e r m in at io ns .  U n f o r t un at el y,  
the s t a t u t e  g o v e r n i n g  the "appeals," AS 46.40. 10 0,  r e m a i n e d  
u n c h a n g e d  a n d  the a v e n u e  for p e t i ti on s on final c o n s i s t e n c y  
d e t e r m i n a t i o n s  to the C PC remained. This v e s t i g i a l  p r o c e d u r e  has 
c r e a t e d  p r o c e d u r a l  d i f f i c u l t i e s  tha t the c P C  is v e r y  c a r e f u l l y  
t r y i n g  to overcome. B e c a u s e  of t he i n c o n s i s t e n c y  b e t w e e n  the 
A C M P ' s  s t a t u t e s  and  regulations, t h er e mus t  b e  c h a n g e s  m a d e  to 
r e c t i f y  the  u n t e n a b l e  p o s i t i o n  c r e at ed  b e t w e e n  e l e v a t i o n s  and 
p e t i t i o n s .. W e  h o p e  th at  the a b o v e  a dvice is h e l p f u l  in this 
endeavor, a n d  again, we are r e a d y  t o  help w i t h  f u t u r e  i ss ue s that 
this s i t u a t i o n  may present. _

E J K: sm m .

T h e r e  has been one e x c e p t i o n  to .this g e n e r a l  rule. In the 
G o o d n e w s  B a y  case the C o m m i s s i o n e r  of the A l a s k a  D e p a r t m e n t  of 
N a t u r a l  R e s o u r c e s  ("DNR") sat on a CPC p e t i t i o n  d e c i s i o n  e ve n 
t h o u g h  a D N R  d e c i s i o n  w as the s u b j e c t  of the p e t i t io n.  T h i s  w as 
l e ga ll y a c c e p t a b l e  b e c a u s e  the c o m m i s s i o n e r  h a d  no c o n f l i c t  a n d  due 
p r o c es s w a s  not v i o l a t e d  b e c a u s e  of the unique c i r c u m s t a n c e s .  T he 
D NR d e c i s i o n  in t h a t  c a s e  h a d  b e e n  m a d e  by a p r e v i o u s  c o m m i s s i o n e r  
u nd er  a d i f f e r e n t  a dm in is tr at i on , and the ne w  c o m m i s s i o n e r  h a d  no 
k n o w l e d g e  of the t r a n s a c t i o n s  or t h e  d e c i si on  e x c e p t  f o r  w h a t  he 
h ea rd  a t  t h e  CPC. T h e  ne w c o m m i s s i o n e r  i n s t r u c t e d  h i s  a g e n c y  not 
to p r e s e n t  i n f o r m a t i o n  to h i m  c o n c e r n i n g  the p e t i t i o n  a n d  c r e a t e d  
a b a r r i e r  (sometimes r e f e r r e d  to as a " C h i n e s e  Wall") b e t w e e n  
h i ms el f and his a g e n c y  so that he could r e m a i n  i n d e p e n d e n t  and 
u n b i a s e d  on the is^ue. Finally, the c o m m i s s i o n e r  w a s  not 
c h a l l e n g e d  by any p a r t y  c o n c e r n i n g  h i s  i m p a r t i a l i t y  a nd h i s  a b i l i t y  
to sit on the  petition, an d the is su e  was not r a i s e d  in a n y  appeal. 
See Sept. 23-24, 1991, t r a n s c r i p t  from CPC H e a r i n g  o n  K u i t s a r a k
P e t it io n at 8. U n d e r  c i r c u m s t a n c e s  such as t h e  one d es cr i b e d ,  a 
CPC m e m b e r  or his or h e r  a l t e r n a t e  m a y  be able to sit on a p e t i t i o n  
even t h o ug h the m e m b e r ' s  a g e n c y  or m u n i c i p a l i t y  is a p a r t y  to the 
matter. However, this m a y  be a unique situation. W e  do not 
h y p o t h e s i z e  on w h a t  o t h e r  c i r c u m s t a n c e s  might a l l o w  c o m m i s s i o n e r s  
to participate.
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BILL NO. SB 238

.Dept.Affected: o f f i c e  o f  t h e  Gov e r n o r
R e v ie w  o f  p r o p o s e d  p r o j e c t s  u n d e r  t h e  BRU:
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O f f i c e  o f  M a n ag e m en t & B u d g e t  
G o v e r n m e n ta l  C o o r d i n a t i o n

COMPONENT SERIAL NO. 0018

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES 0 n Q _ n .......... ... . . II •
TRAVEL <2, 0> < 2 . 1> < 2 . 2> < 2 .! >  . - ..... . . . .  1> < 2 . 6>
CONTRACTUAL < 2 7 .9> < 2 9 .3> < 3 0 .8> < 3 2 .3> < 3 4 .0> < 3 5 .7>
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EQUIPMENT 0 fi 0 . _ 0 . 0 0
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1003 GF Match 0 0 0 n n O
1004 GF O 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 j 0 0 C
Other c 0 0 0 0 (1
TOTAL < < 2 9 .9> < 3 1 .4> < 3 3 .0> < 3 4 .6> < 3 6 .4> < 3 8 .3>

Estimate of any currant year (FY94) cost $ 0

POSITIONS
FULL-TIME 0 n n n n
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
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K
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" N A T E  C O M M I T T E E  R E P < p T

FIRST COMMITTEE OF REFERRAL

DATE: 1/10/94

Date o f 5-Day Notice: 11<20
FURTHER: Finance

DATE TURNED , ,
INTO OFFICE:(in accordance with Uniform Rule 23)

Resources Committee considered SENATE BILL NO. 238

j^&a^Act establishing a procedure for review of proposed projects under the Alaska coastal 
management program /and relating to petitions for compliance with and enforcement of district 
coastal management programs under that program and to the disposition of those petitions."

a n d  r e c o m m e n d s :

[ ] replace with CS
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oom m ttf** recommancto
do pas«

[ ] attaches a m e n d m e n t ( s )

[ f  same title 
[ | new title 
[ j technical 
title change 
(HB only)

[ ] adopts Letter of Intent

( ] further referral to th e___

[J] do pass 

[ ] do not pass 

[ ] no r e c o m m e n d a t i o n  

[ ] individual r e c o m m e n d a t i o n s

Department Oate Zero Fiscal

O m f h ,  1 i h i f a
V /

\

FISCAL NOTE INFORMATION
Department Date Zero Fiscal

[ J App rop ria tion No F isca l Nc • [ ] G overno r's B ill w ith P rev ious F isca l Notes (enter in fo rm a tion above)
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Chair: Signature and Recommendation
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Revision Date: _____________________________________________
Title: R e v ie w  o f  p r o p o s e d  p r o j e c t s  u n d e r
ACMP a n d  r e l a t i n g  t o  p e t i t i o n s  f o r  c o m p l i a n c e

Sponsor: S e n a t o r  P e a r c e ___________________________
Requestor _____________________________________________

STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO.
L . -

SB 238

 0®Pt- Affected: O f f i c e  o f  t h e  G o v e r n o r ________
:h e  BRU: O f f i c e  o f  M a n a g e m e n t & B u d g e t
 Component: G o v e r n m e n ta l  C o o r d i n a t i o n

Expenditures/Revenues

COMPONENT SERIAL NO.

(Thousands of Dollars)

0018

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FYOO ;
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 n Q . 0 0 o '
< 2 . 0> . < 2 . 1 > < 2 . 2 > < 2 . 3  > < 2 .  4> L  <2 . 6>

< 2 7 . 9> < 2 9 .3> < 3 0 . 8> < 3 2 .3> < 3 4 . 0> < 3 5 .7>
0 0 0 0 0 0. 0 C' 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING < 2 9 .9> <31 . 4> < 3 3 .0> < 3 4 . 6> < 3 6 . 4> < 3 8 . 3>

CAPITAL EXPENDITURES

CHANGE IIJ REVENUES

FUND SOURCE (Thousands of Oollars)
1002 Federal Receipts 3 l i  > <r- *  ft'. A % <T?R .
1003 GF Match n n n 0 0 0
1004 GF 0 o o 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0 c
Other 0 0 0 ....... 0 0 0
TOTAL < < 2 9 .9> < 3 1 .4> < 3 3 .0> < 3 4 .6> < 3 6 .4> < 3 8 .3>

Estimate of any current year (FY94) coat $ 0

POSITIONS
FULL-TIME n j .. n ■ ft n n
PART-TIME 0 0 0 0 O 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)

Prepared by:
Division:
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Approved by Commissioner 
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Fiscal Analysis of Senate Bill 238

The leg isla tio n  w o u ld  sav e  m o n e y  because  the expenses assoc ia ted  w ith  co n d u c tin g  a 
fo rm al h ea r in g  process u n d e r  the A d m in is tra tiv e  P ro ced u re  A ct (AS 44.62) w o u ld  be 
elim inated . T h ese  costs are: h iring  a h earin g  officer, h earin g  roo m  a rran g e m en ts , staff 
trave l to  h earin g , an d  tran sc rib in g  the h earin g  p roceed ings. SB 238 w o u ld  estab lish  an  
in fo rm al h e a r in g  process befo re  the  A laska C oastal Policy  C ouncil fo r p e titio n s  re la tin g  
to p ro p o se d  p ro jec ts  rev iew ed  u n d e r  the A laska C oastal M an ag em en t P ro g ram .

A ssu m p tio n s :

1. T he n u m b e r  of p e titio n s  in  a g iv en  fiscal y ear (average: 1 /y r )  w o u ld  n o t change.

2. A s h as  o ccu rred  o n  a p e titio n  in  the p a s t year, the C oastal Policy  C ouncil w o u ld  
co n tin u e  to  m ee t v ia  teleconference to co n sid er fu tu re  pe titio ns.

3. T he exp en ses fo r p u b lic  no tices of C ouncil delibera tions, te leconferencing , m ailing , 
a n d  su p p lie s  w o u ld  rem a in  su b stan tia lly  the sam e.

Savings T he es tim ated  FY95 sav in g s  in  trave l ex p en d itu res  ($2.0) are b a sed  on  ac tual 
FY93 costs fo r s ta ff  an d  a tto rn ey  trav e l to  p artic ip a te  in  a fo rm al hearing . T he estim ated  
FY95 sav in g s in  co n trac tua l ex p en d itu res  are b ased  on  an  av erag e  of ac tu a l co n trac tua l 
ex p en d itu re s  fo r  p e titio ns  d u r in g  FY91 - FY93 for: h earin g  officer co n trac t ($25.0), 
h ea rin g  roo m  fees ($1.4), an d  tran sc rip tio n  costs ($1.5).

The D iv is ion  o f G o v ern m en ta l C o o rd in a tio n  is staff to the C oasta l Po licy  C ouncil. The 
p ro g ra m  A ss is tan t A tto rn ey  G enera l p ro v id es  legal counsel to  the CPC. SB 238 w ill 
red uce  s ta ff a n d  a tto rn ey  w o rk lo a d  on  petitions, an d  free u p  th e ir  tim e to  a d d re ss  o th e r 
C ouncil w o rk . N o  sav ings in  p e rso n a l services is estim ated .

F u n d  Source F ed era l rece ip ts  u n d e r  the  C oastal Z one M an ag em en t A ct are  th e  sou rce  
of fu n d in g  fo r trav e l an d  co n trac tu a l ex p en d itu res  for p e titio ns u n d e r  AS 46.40.100.
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Date o f 5-Day Notice: _/

FURTHER: Finance

h o h 4
(in accordance with Uniform Rule 23) 

Resources Committee considered

DATE TURNED 
INTO OFFICE: _

SENATE BILL NO. 238

j^ssAct establishing a procedure for review of proposed projects under the Alaska coastal 
management programs/and relating to petitions for compliance with and enforcement of district 
coastal management programs under that program and to the disposition of those petitions.
and recommends:

[ ] replace with CS

and ■ majority o f tt»  
oom m tttie recofnmsnds
do pass

[ ] attaches amendment(s)
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