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FISCAL NOTE

STATE OF ALASKA BILL NO. CS SB215 (FIN)
1994 LEGISLATIVE SESSION
Revision Date: Department Affected: En\ onmental
Title: Oil/Hazardous Substance FundT Conservation
Ta?"Plans BRU: Spill Prevention and Response
Sponsor Senate Resources Committee Component: AHSPAR Components, Response Fund
Requestor ~ Senate Finance Committee Admin. Component in Admin. BRU
COMPONENT SERIAL NO. All of the above.
OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES

GRANTS.CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES
[CHANGEINREVENUES( ) f

FUND SOURCE

1002 Federal Receipt*
1003 GF Mtch

1004 G-

1006 GH/Program Receipt
1006 GHIVHTIA

Other
TOTAL 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY94) cast: S

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(REV 10/93) g:/asdir/fn94/cshb238.xls Page 1 of 1



FISCAL NOTE %)

STATE OF ALASKA BILLNO: SB 215 7 jTjgjVI z *si

1994 LEGISLATIVE SESSION

Revision D ate: Dept. Affected: Puhlic Safety 4
Title:  Oil/Ha%arrinus Snhs Release Response Fund___ BRU: Alaska State TfPOPefS \
Component: Detachments ‘

Sponsor: S. Miller

Requestor:  S. Finance COMPONENT SERIAL NO. 799
EXPENDITURES/REVENUES: (Thousands of Dollar?.) (inflation not included)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CI' -VIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0
CAPITAL EXPENDITURES 0 0 0 0 0 0
CHMEMHVBVIEA1 ) - 0- 0- -0- -0- 0-

ImaM i

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

100E GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0 0 0 0 0 0
Estimate of current year (FY 94) impact: $
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)  # /
' ' < S0 Ik U SEsX

No impact is anticipated to the Department of Public Safety. >44/5

Prepared By: lee Anninras Phone:  465-4.122

Division: Office nf Commissioner _ / Date: 213134

Approved by Commissioner: — Ayyyu ume:  2/3/%4

Agency: Rir.hfrfi~ Biirtnn  Dent, nf Piihlir Safety

o ot ARER FRAERYIREh BIRPVENRE BHP COVERNORS LEGILATVE OFFICE



FISCAL

STATE OF ALASKA

1994 LEGISLATIVE SESSION

Revision Data:

Title: An Act relating to oil ana hazardous suostancas...
sponsor: Miller

Requestor: senate r-mance

Expenditures/Revenues:
OPERATING FY95 FY96
[personal services
[TRAVEL
JCONTRACTUAL
jSUPPLIES

‘equipment
iLANDA STRUCTURES
(grants. CLAIMS

miscellaneous

[total operating 0.0
[CAPITAL

REVENUE FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Prooram Receipts

1006 GF/MHTIA

Other

TOTAL 0.0
POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

Estimate of currant year (FY94) impact: $ 0.0

ANALYSIS: (Attach a separate page if necessary.) None

1)

/

Prepared by Leslie K. Stewart [ fC*k A-

Division: 0il & Gas AuditiDivwten. I\
Darrel J. Rexwinkel

Agency: Revenue

0.0

0.0

N O TE

BELL NO. CS S3 215 (RES,

Dept. Affected: Revenue

‘BRU: Revenue Operations
Component: 0il & Gas Auait
COMPONENT SERIAL NO. 115

(Thousands of Dollars)

FYQ7

0.0

FY98 FY99

0.0 0.0

(Thousands of Dollars)

0.0 0.0 0.0
at' re/so A
<E?s o Iy M-8
d?S<5& (h=>>)

Phone: 276-1363 ext. 271
Date: March 24. 1994
Date: March 25. 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date: January 28. 1994

Title: "...redesignating the oil and hazardous

substance release response fund..."

Sponsor:  Senator Miller

Requestor:  Senator Miller

EXPENDITURES/REVENUES:

OPERATING FY 95
PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING XXXX

CAPITAL
REVENUE

FUN 1ING:

1002 .'cderal

1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

OTHER

TOTAL XXXX
POSITIONS:

FULL-TIME XXXX
PART-TIME

TEMPORARY

Estimate of current year (FY94) impact:

ANALYSIS: (Attach a separate page if necessary.)
Please see the attachedlanafysis.

Prepared by: Richard  Peaues. DireA2L.

Division

FY 96

XXXX

XXXX

XXXX

FISCAL NOTE

?

CS)

Department Affected: Department of Law
BRU: Legal Services. Exxon Valdez Litigation
Component: Legal Services. Operations

Exxon Valdez Litigation

T

BILL NO. SB 215

COMPONENT SERIAL NO. 0093. 1175

FY 97 FY 98
XXXX XXXX
XXXX XXXX
XXXX XXXX

Phone: 465-3672

Approved by Commissioner:  Bruce M. Botelnc. Attorney Génerm

Agency: Department of Law

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

FY 99

XXXX

XXXX

XXXX

Date: January 28. 1994

Date: January 28. 1994

For further distribution information call the Governor's Legislative Office

FY 00
XXXX
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 215
1994 LEGISLATIVE SESSION
ANALYSIS CONTINUATION:
SB 215 would splitthe present Oiland Hazardous Substance Release Response Fund (470 Fund) into two accounts.
The first account, the catastrophic account, would be financed by a 3 cent a barrel conservation surcharge on oil

production. The second account, the abatement account, would be financed by an on-going 2 cent surcharge.

Under present law, the Legislature can appropriate Oil and Hazardous Substance Fund (470) monies to the
Department of Law and other departments for recovery of the costs of containment and cleanup (including restoration of
the environment) resulting from the release or threatened release of oil or a hazardous substance. In the case of the
Department of Law, this currently occurs in two instances. First, an annual amount of $355,000 is appropriated from the
oil and hazardous substance fund to the Legal Services Operations componentto pay for the department's cost recovery
enforcement efforts on behalf of the Department of Environmental Conservation. Second, an amount of $1,005,200 was
appropriated in FY 94 and $805,200 is requested for FY 95 to pay for EXXON VALDEZ and certain other significant oil
and hazardous substance cost recovery efforts. During the current fiscal year (FY 94) the department has already
collected $20,000,000 ($14,762,703 for depositinthe general fund and $5,237,297 for depositin the mitigation account)
that is attributable to the EXXON VALDEZ oil spill. In addition, the department has also already collected $600,000 in

cost recover services for deposit in the mitigation account, from other cost recovery efforts.

SB 215, by dividing the 470 Fund, would only allow use of the 3cent catastrophic spill account for cost recovery
efforts relating to spills over 4.2 million gallons or where the Governor has declared a disaster emergency. SB 215 also
provides that dll on-going spill prevention and response programs be funded by the 2 cent fund. However, the estimated
revenues from the 2 cent surcharge are not sufficient to finance these activities, v/hici. include Department of Law cost
recovery efforts relating to so-called non-catastrophic spills. In its fiscal note analysis of SB 215, the Department of
Environmental Conservation has indicated thatit would require an initial general fund appropriation of $5,100,000 to offset
the loss of 470 Fund monies. Substitution of general funds for 470 Funds, however, is somewhat problematic in view
of the dramatic downturn in the state's general fund revenues. Because much of the Department of Law's cost recovery

effort involves these so-called non-"catastrophic" spills the department will suffer a drastic decrease in funding resulting

Page 2 of =z



FISCAL NOTE

STATE OI? ALASKA BILL NO. SB 215
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

in a severe reduction in its efforts to recover monies owed to the state by parties responsible for oil and hazardous
substance pollution. Moreover,the Department of Law's costrrcovery enforcementefforts provide an importantincentive
for cleanups by private parties who, in the absence of undertaking cleanup themselves, would face state-funded cleanups
and repayment of those costs to the state. In many ways, cost recovery is the engine that drives private cieanups of oil
and hazardous substance pollution. By creating a division between so-called catastrophic and non-catastrophic spill cost
recovery efforts, SB 215 would disrupt state recovery efforts and serve as a disincentive for private cleanups. Because
of the uncertainty of substitute funding if SB 215 is approved, we cannot predict the amount of substitute general funds

that may be required, nor can we predict the amount of cost recovery funds that will be lost if substitute funding is not

found.

Page 3 of _2.



FISCAL NOTE
STATE OF ALASKA BILL NO. CSSB 215fRESI

1994 LEGISLATIVE SESSION

Revision D ate: Department Affected: Administ; ation
Title: "An Act relating to oil and hazardous BRU: Finance

substances:..." Component: Finance

Sponsor: Senator Miller

Requestor: Senate Finance COMPONENT SERIAL NO. 59
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 00
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEQUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 00 00 00 00 00
CHANGE IN REVENUES 00 00 00 00 00 00
FUNDING SOURCE: (Thousands of Dollars)

1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 c.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
OTHER 0.0 0.0 0.0 0.0 0.0 00
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY 94) cost:1$ 0.0

POSITIONS:

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.) jt/-//-<?/l. ~Tdx>sy>as .

Prepared by: Don Wanie Phone: 465-2240
Division:  Finance A Date:

Approved by Commissioner: Nancv Bear Useray e
Agency: Department of Administration \ > Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
Rev 01/94 Page 1 of
OOF/JT/SB21SFN
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FOR AN ACT ENTITLED

1 "An Act relating to oil and hazardous substances; redesignating the oil and

N

hazardous substance release response fund and relating toit; repealing the

authority in law by which marine highway vessels may be designed and

N w

constructed to aid in oil and hazardous substance spill cleanup in state marine
5 water using money in the oil and hazardous substance release response fund and

repealing the authority of the Department of Environmental Conservation to levy

(o)

and collect fees for review of certain submissions related to oil; altering

requirements applicable to liens for recovery of state expenditures related to oil

© ©oo

or hazardous substances; terminating the nickel-per-barrel oil conservation
10 surcharge; levying and collecting two new oil surcharges; and providing for the
11 suspension and reimposition of one of the new surcharges;and providing for an

12 effective date."

-1- CSSB 215( )
\r, "y* -Jr.dnrHred IDELETED TEXT BRACXE~Z~'



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 465-3807 or 465-2450
IAX (Q07) 465-2029 130 Seward Sreet. Stalle %
Mail Stop 3101 Juresu, Alaska 99801-2106
MEMORANDUM April 6, 1994
SUBJECT: CSSB 215 ( ) "V" (Work Order No. 8-LS1107\V)
TO: Senator Drue Pearce, Co-Chair
Senate Finance Committee
ATTN: David Rogers
FROM: Jack Chenowetl

Legislative _Cou

The change, in bill section 24, of "equal to" to "not to exceed" raises the question that
the purported limitation may not work. If this legislature imposes a "not to exceed"
requirement and a later legislature appropriates in excess of the limitation, the
question arises as to whether or not that later appropriation inferentially sets aside
the statutory limitation. If it does, then, arguably, the later appropriation’s inferential
"amendment" of the statutory limitation arguably violates the second sentence of
article 1l, section 13 ("bills for appropriations to be confined to appropriations.”). |If
it does not, there may be a violation of article IX, section 7 and its prohibition against
establishment of a dedicated fund. See Sonneman v. Hickel. 836 P.2d 936 (Alaska
1992):

One method of dedicating funds is to preclude the legislature
from appropriating designated funds for any reason other than a
designated purpose.

836 P.2d at 940.

There is less risk in the current law-"equal to"--because, arguably, the legislature may
appropriate an amount “"equal to" but it remains free to do otherwise. With the
substitution comes the notion of an upper limit and the risk of a finding of a violation
of a constitutional provision.

1should caution that the new material previously added at the end of bill section 28
may raise the same concern.

JBC:gc
94-244 glc
Enclosure



WC3K DRAJT WORK DRAFT WORK DRAFT
1 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

2 * Section 1. AS 26.23.020(g) is amended to read:
3 (9) In addition to any other powers conferred upon the governor by law, the
4 governor may, under AS 26.23.010 - 26.23.220,
5 (1) suspend the provisions of any regulatory statute prescribing
6 procedures for the conduct of state business, or the orders or regulations of any state
7 agency, if compliance with the provisions of the statute, order, or regulation would
8 prevent, or substantially impede or uelay, action necessary to cope with the disaster
9 emergency;
10 (2) use all available resources of the state government and of each
1 political subdivision of the state as reasonably necessary to cope with the disaster
12 emergency; o
13 (3) transfer personnel or alter the functions of state departments and
14 agencies or units of them for the purpose of performing or facilitating the performance
15 of disaster emergency services;
16 (4) subject to any applicable requirements for compensation under
17 AS 26.23.160, commandeer or utilize any private property, except for all news media
18 other than as specifically provided for in AS 26.23.010 - 26.23.220, if the governor
19 considers this necessary to cope with the disaster emergency;
20 (5) direct and compel the relocation of all or pan of the population
21 from any stricken or threatened area in the state, if the governor considers relocation
22 necessary for the preservation of life or for other disaster mitigation purpose;
23 (6) prescribe routes, modes of transportation, and destinations in
24 connection with necessary relocation;
25 (7) control ingress to and egress from a disaster area, the movement of
26 persons within the area, and the occupancy of premises in it;
27 (8) suspend or limit the sale, dispensing, or transportation of alcoholic
28 beverages, firearms, explosives, and combustibles;
29 (9) make provisions for the availability and use of temporary
30 emergency housing;
31 (10) allocate or redistribute food, water, fuel, or clothing; and
CSSB 215( ) -2-

~ext Underlined [DELETED TEXT BRACKETEDI
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WORK DRAFT WCRK DRAFT WORK DRAFT

(11) use money from the oil and hazardous substance

response account in the oil and hazardous substance release prevention and response
fund, established by AS 46.08.010, to respond to a declared disaster emerge ey related
to an oil or hazardous substance discharge.

* Sec. 2. AS 29.60.500 is amended to read:

Sec. 29.60.500. PURPOSE AND POLICY, (a) The legislature finds and
declares that a major release of oil or hazardous substances into the environment
presents a real and substantial threat to the economy and public welfare of the
municipalities* [AND] villages, and school districts that are affected by the release
and the resultant activities to contain and clean up the release.

(b) The legislature concludes that it is in the best interest of the state 2s\d its
citizens to provide a readily available fund for the payment of the expenses incurred
by municipalities* [AND] villages, and school districts to mitigate the social and
economic effects that arise out of a major release of oil or hazardous substances and
resultant cleanup activities.

(c) Itis the intent of the legislature and declared to be the public policy of the
state that money to defray the cost of social and economic effects on municipalities*
[AND] villages, and school districts arising from a major release of oil or a hazardous
substance and resultant cleanup activities and to pay for efforts to abate that release
will be immediately available upon g MHHxx

[(1)] adetermination [BY THE GOVERNOR] that the releas™exceeds
2,500 barrels of oil, or exceeds an amount of a hazardous substance that when rueased
into the environment presents a real ¢*d substantial threat to the economy and public
welfare of the municipalities* [OR] villages, or school districts affected by it [;

(2) THE DECLARATION BY THE GOVERNOR OF A DISASTER
EMERGENCY RELATING TO THE RELEASE; AND

(3) A FINDING BY THE GOVERNOR THAT

(A) THE RELEASE OF THE OIL OR HAZAFR

SUBSTANCE INTO THE ENVIRONMENT PRESENTS A REAL AND
SUBSTANTIAL THREAT TO THE ECONOMY AND PUBLIC WELFARE
OF THE MUNICIPALITIES AND VILLAGES THAT ARE AFFECTED BY

3- CSSB 215( )
Vv Irtad |DELETED TEXT BRACKETEDI
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WORK DF.AF7 WCRK DRAFT WORK DRAFT

THE RFLEASE AND BY THE RESULTANT ACTIVITIES TO CONTAIN
AND CLEAN UP THE RELEASE; AND

(B) ITISINTHE BEST INTEREST OF THE STATE TO PAY
THE EXPENSES INCURRED BY MUNICIPALITIES AND VILLAGES TO
MITIGATE THE SOCIAL AND ECONOMIC EFFECTS THAT ARISE OUT
OF THE RELEASE OF THE Oil OR THE HAZARDOUS SUBSTANCE
AND THE RESULTANT CLEANUP ACTIVITIES].

* Sec. 3. AS 29.60.510 is amended to read:

Sec. 29.60.510. MUNICIPAL IMPACT GRANTS AUTHORIZED, (a)
Subject to (b) of this section, the [THE] commissioner may use money from the oil
and hazardous substance release preventioi/and responsejfund to make grants to a
municipality* [OR| village, or school district that is affected by the release or by the
response to the release and that demonstrates that the release or response to the release
involves extraordinary expenditures that are beyond the reasonable capability of the
municipality* [OR | village, or school district to meet from the current revenue sources
of the municipality* [OR] village, or school district if

[(1) THE GOVERNOR DETERMINES THAT] a release of oil [OR
A HAZARDOUS SUBSTANCE] exceeds 2,500 barrels of oil, or if a release of a
hazardous substance exceeds an amount of a hazardous substance that, when released
into the environment, presents a threat to the economy and public welfare of the
municipalities* [AND] villages, and school districts affected by it at least equivalent
in effect to the effect of a release of oil in an amount defined by this subsection
[PARAGRAPH;

(2) THE RELEASE HAS BEEN PROCLAIMED A DISASTER
EMERGENCY BY THE GOVERNOR UNDER AS 26.23.020; AND

(3) THE GOVERNOR FINDS THAT

(A) THE RELEASE OF THE OIL OR HAZARI

SUBSTANCE INTO THE ENVIRONMENT PRESENTS A REAL AND
SUBSTANTIAL THREAT TO THE ECONOMY AND PUBLIC WELFARE
OF THE MUNICIPALITIES AND VILLAGES THAT ARE AFFECTED BY
THE RELEASE AND BY THE RESULTANT ACTIVITIES TO CONTAIN

CSSB 215( ) 4
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AND CLEAN UP THE RELEASE; AND

(B) ITISINTHE BEST INTEREST OF THE STATE TO PAY
THE EXPENSES INCURRED BY MUNICIPALITIES AND VILLAGES TO
MITIGATE THE SOCIAL AND ECONOMIC EFFECTS THAT ARISE OUT
OF THE RELEASE OF THE OIL OR THE HAZARDOUS SUBSTANCE
AND THE RESULTANT CLEANUP ACTVITIES].
(b) For each release or threatened release of oil or a hazardous substance

(1) for which the commissioner of environmental conservation

under AS 46.08.045, expend monev .rom the oil and hazardous substance”release
response™account in the fund [DISASTER EMERGENCY DECLARED BY THE
GOVERNOR UNDER AS 26.23.020j, and subject to agreement with the commissioner
of environmental conservation as to the anjount of money in the fund that may be used
by the department to make grants, the commissioner may expend not more than
$10,000,000 |OF THE BALANCE OF THE FUND THAT IS APPROPRIATED TO
THE SPILL RESERVE OR] of the unrestricted balance of the oil and hazardous
substancelrelease response account in the fund for grants for purposes descrioed
in AS 29.60.520; if [AUTHORIZED UNDER THIS SECTION. IF] the commissioner
and the commissioner of environmental conservation do not agree on the amountof

response account in the fund that may be used by the department to
make grants under AS 29.60.500 - 29.60.599 for release or threatened release of oil
or a hazardous substance, the governor shall make the determinationi

U) for which monev mav not be expended from thejfesponés’e?’)
account)under (1) of this subsection, and subject to appropriation of monev in the
fund that mav be used bv the department to make grants, the commissioner mav
expend not more than the amount appropriated from the oil and hazardous
substance release prevention account in the fund for grants for purposes
described in AS 29.60.520.

(c) Notwithstanding the limitation of AS 37.07.080(e) against the transfer of
money between appropriations,when the commissioner and the commissioner of
environmental conservation have agreed to the amount of money in the oil and
hazardous substance(refease response)account IFUND] that may be used by the

5- CSSB 215( )
V-V "nxr ijrinrlined (DELETED TEXT BRACKETED1
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WORK DRAFT WORK DRAFT WORK DPA.,- .

department to make grants, or when that determination has been made by the governor,
the commissioner of environmental conservation shall promptly transfer that amount
to the department for use under AS 29.60.500 - 29.60.599.

(d) For moi ?y that has been transferred under (c) of this section, if within any
one-year period thereafter the commissioner does not use the money to make a grant
under AS 29.60.500 - 29.60.599, the commissioner shall, at the direction of the
governor or the request of the commissioner of environmental conservation, return the
unexpended amount transferred under (c) of this section to the oil and hazardous
substance! Telease response account/of the fund.

= Sec. 4. AS 29.60.520 is amended to read:
Sec. 29.60.520. PURPOSES OF MUNICIPAL IMPACT GRANTS, (a) A
grant made under AS 29.60.510 may be made
(1) only for
(A) provision of subsistence resources on which the residents
of the municipality! [ORJ village, or school district rely for subsistence needs;
(B) the additional costs of a reasonable and appropriate function
or service, including administrative expenses for the incremental costs of
providing the function or service, limited to:

() public health and welfare functions and services,
including hospital, clinic, and emergency medical services; alcohol,
drug abuse, and mental health services; family support §'rvices; and the
operation of waste disposal systems and water quality improvement
systems;

(i) public safety functions and services, including police
protection, search and rescue, and fire protection;

(iii) public utility functions and services, including the
operation of electric generating plants and distribution systems, water
supply systems, telephone systems, and fuel distribution systems; and

(iv) housing functions and services, limited to leasing or
making other arrangements for temporary housing to be occupied by
persons associated with containment or cleanup of the release;

CSSB 215( ) o*
Tnxc ‘Jrdcrlirud [DELETED TEXT BRACKETED]
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(C) costs associated with leasing transportadon facilities for use
In activities associated with the containment or cleanup;

(D) costs of repair or replacement of equipment or a capital
asset associated with a function or service set out in (B) of this paragraph the
useful life of which has been substantially reduced by use associated with the
containment or cleanup; and

(2) to compensate the municipality* [ORJ village, or school district for

(A) the reduction of revenue attributable to the release of the
oil or hazardous substance; and

(B) the costs of projects or activities that are delayed or lost
because of the efforts of the municipality* [OR] village, or school district
responding to the release or associated with the containment or cleanup of oil
or the hazardous substance.

(b) If money received under this section is used for a capital expenditure* the
commissioner may require the municipality* [OR] village, or school district that
acquired the item as a capital expenditure to transfer it to the state at the end of the
period during which the item is actually used for spill response if the commissioner
finds that retention of the item would confer an inappropriate benefit on the
municipality* (OR| village, or school district.

* Sec. 5. AS 29.60.530 is amended to read:

Sec. 29.60.530. CRITERIA TO EVALUATE GRANT APPLICATIONS, (a)

In determining whether an expenditure or proposed expenditure by a municipality*

[OR]village, or school district is eligible for a grant under AS29.60.510, the
department shall consider

(1) the degree to which the effect on the municipality* [OR] village, or

school district is directly caused by the oil or hazardous substance release or the

response to the release;
(2) the availability of money to the recipient from other sources that

can meet the costs of providing the functions or services; and
(3) the severity of the effect addressed in the grant application.
(b) The department may reject an application for a grant under AS 29.60.510

7- CSSB 215( )
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or approve an application for a grant in an amount that is less than the amount
requested by a municipality* [OR] village, or school district if the department
determines that payment of the amount requested is not warranted under (a) of this
section.
(c) The department shall adopt, by regulation, criteria by which to rank all or
a portion of applications for the purpose of establishing the priority order of awarding
grants if money requested by eligible municipalities* [AND] villages, and school
districts under this section exceeds the amount available. The criteria must be based
on the elements set out in (a) of this section. If the total amount of money requested
by eligible municipalities* [AND] villages, and school districts under this section
exceeds the amount available, the department shall rank applications for the purpose
of establishing the priority order of awarding grants in accordance with the regulations.
* Sec. 6. AS 29.60.510(b) is amended to read:
(b) Money received by a municipality* [OR] village, or school district under
AS 29.60.500 - 29.60.599 may not be used for a capital improvement, as that term is
defined in AS 46.08.900.
* Sec. 7. AS 29.60.560(a) is amended to read:
(a) For each disaster emergency declared by the governor under AS 26.23.020
based on a release of oil or a hazardous substance or for each other release of oil or
a hazardous substance for which monev mav be expended under AS 46.08.045(b),
the commissioner, after consulting with and securing the written approval of the
attorney general and after consulting with other state agencies, shall
(1) make an assessment of the social and economic effects of the
release of the oil or hazardous substance;
(2) develop a plan to
(A) recover the cost of release-related expenditures; and
(B) midgate the social and economic effects of the release of
the oil or  hazardous substance on the municipalities, the villages, the school
districts, and the region in which the discharge occurs.
* Sec. 8. AS 29.60.560(e) is amended to read:
(e) Expenditures made under this section may be made only from the amount

CSSB 215( ) 8-
'in'jprl intyd |DELETED TEXT BRACKETED)



transferred to the commissioner under AS 29.60.510(c), unless
(1) the commissioner and the commissioner of environmental
conservation mutually agree that payment may be made from money in the oil and
hazardous substance release response account in the oil and hazardous substance
release prevention and response fund not transferred under AS 29.60.510(c); or
(2) the commissioner pays them from another source.
* Sec. 9. AS 29.60.599(4) is amended to read:
(4) "fund" means the oil and hazardous substance release preve
and response fund established by AS 46.08.010;
* Sec. 10. AS 29.60.599(7) is amended to read:
(7) "service"
(A) means
fii a function performed or service provided by a
municipality under a duty or power authorized by this title or by
another provision of law authorizing a municipality to perform functions
or provide services®
(i) [, OR] a comparable function performed or service
provided by a village; or
(ii)) a function performed or service provided bv a
school district;
(B) includes functions not previously performed and services
not previously provided by the municipality or village;
*Sec. 11. AS 29.60.599 is amended by adding a new paragraph to read:
(9) "school district" has the meaning given in AS 14.30.350.
* Sec. 12 AS 37.14.410 is amended to read:

Sec. 37.14.410. REIMBURSED EXPENDITURES, (a) Amounts received by
the state as reimbursement for expenses related to the Exxon Valdez oil spill incurred
by the state on or before December 31, 1992, shall be deposited in the general fund
and, except as required under (b) of this section may not be credited to the oil and
hazardous substance release mitigation account under AS 46.04.010 or to an account
established in AS 46.08.020 or 46.08.025.

9- CSSB 215( )
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(b) A percentage of each payment deposited in the general fund under (a) of
this section shall be credited to the prevention account established in [OIL AND
HAZARDOUS SUBSTANCE RELEASE MITIGATION ACCOUNT UNDER
AS 46.04.010 OR| AS 46.08.020. That percentage is determined by dividing

(1) the amount of the expenses for which the state may be reimbursed
under (a) of this section that were paid from the oil and hazardous substance release
response fund established under AS 46.08.010, by

(2) the total amount of expenses for which the state may be reimbursed
under (a) of this section.

~ Sec. 13. AS 43.55 is amended by adding a new section to read:

Sec. 43.55.201. SURCHARGE LEVIED, (a) Every producer of oil shall pay
a surcharge of $.02 per banel of oil produced from each lease or property in the state,
less any oil the ownership or right to which is exempt from taxation.

(b) The surcharge imposed by (a) of this section is in addition to and shall be
paid in the same manner as the tax imposed by AS 43.55.011 - 43.55.150; and is in
addition to the surcharge imposed by AS 43.55.300 - 43.55.310.

(c) A producer of oil shall make repons of production in the same manner and
under the same penalties as required under AS 43.55.011 - 43.55.150.

* Sec. 14. AS 43.55 is amended by adding a new section to read:

Sec. 43.55.211. USE OF REVENUE DERIVED FROM SURCHARGE. The
legislature may appropriate the annual estimated balance of the account maintained
under AS 37.05.142 for deposits into the general fund of the proceeds of the surcharge
levied under AS 43.55.201 to the response account in the oil and hazardous substance
release prevention and response fund established by AS 46.08.010.

* Sec. 1S. AS 43.55 is amended by adding a new section to read:

Sec. 43.55.221. SUSPENSION AND REIMPOSTION OF THE
SURCHARGE, (a) Not later than 30 days after the end of each calendar quarter, the
commissioner of administration shall determine, as of the end of that quarter, the fiscal
year’s

(1) unreserved and unobligated balance in the response account
oil and hazardous substance release prevention and response fund established in
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AS 46.08.010; for purposes of this paragraph, the "unreserved and unobligated balance
in the response account" means the cash balance of the account less the sum of
(A) reserves for outstanding appropriations from the account;
(B) encumbrances of money in the account; and
(C) other liabilities of the account;
(2) balance of the account maintained under AS 37.05.142 that accounts
for the proceeds of the surcharge that are deposited in the general fund;
(3) the balance of the response mitigation account established by
AS 46.08.025(b) that originated from the sources described in AS 46.08.025(a)(3)and
that is available for appropriation to the response accountof the fund established in
AS 46.08.010.
(b) Within 15 days after making, the determinations required by (a) of this
section, the commissioner of administration shall
(1) add the amounts determined under (a)(1) - (3) of this section; and
(2) report the sum calculated under (1) of this subsection to the
commissioner of revenue.

(c) In making the determination required by (a) of this section, the
commissioner of administration may not consider money described in (a) of this
section that is subject to a dedication imposed by law that restricts the use of the
money to a specific purpose for which the response account of the oil and hazardous
substance release prevention and response fund established in AS 46.08.010 may not
be lawfully expended.

(d) If the commissioner of administration reports that the sum reported under
(b) of this section equals or exceeds 550,000,000, the commissioner of revenue shall
suspend imposition and collection of the surcharge levied and collected under
AS 43.55.201. Suspension of the imposition and collection of the surcharge begins on
the first day of the calendar quarter next following the commissioner’s receipt of the
commissioner of administration’s report under (b) of this section. Before the first day
of a suspension authorized by this subsection, the commissioner shall make a
reasonable effort to notify all persons who are known to the department to be paying
the surcharge under AS 43.55.201 that the surcharge will be suspended.
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(e) Except as provided in AS 43.55.231, if the commissioner of administration

reports that the sum reported under (b) of this section is less than $50,000,000, the
commissioner of revenue shall require imposition and collection of the surcharge
authorized under AS 43.55.201. If the surcharge is not in effect, reimposition of the
surcharge begins on the first day of the calendar quarter next following the
commissioner's receipt of the commissioner of administration’s report under (b) of this
section. Before the first day of reimposition of the surcharge authorized by this
subsection, the commissioner shall make a reasonable effort to notify all persons who
are known to the department to be required to pay the surcharge under AS 43.55.201
that the surcharge will be reimposed.

* Sec. 16. AS 43.55 is amended oy adding a new section to read:

Sec. 43.55.231. SURCHARGE NOT IMPOSED, (a) The surcharge authorized

by AS 43.55.201 is not levied during any fiscal year for which

(1) the legislature does not, during the regular or a special legislative
session preceding the first day of the fiscal year, appropriate at least an amount equal
to the amount determined under (b) of this section from the general fund to the
response account in the oil and hazardous substance release prevention and response
fund; or

(2) the legislature, during the regular or a special legislative session
preceding the first day of the fiscal year, appropriates at least the amount of money
equal to the amount determined under (b) of this section from the general fund to the
response account in the oil and hazardous substance release prevention and response
fund and that appropriation is vetoed or reduced by the governor.

(b) The amount of money required to be appropriated from the general fund

to the response account in the oil and hazardous substance release prevention and
response fund by (a) of this section is the amount, determined for the last day of the
preceding fiscal year, that is the sum of the actual or estimated balance of

(1) the account maintained under AS 37.05.142 to account for all
proceeds of the surcharge that are deposited into the general fund; and

(2) the portion of the balance of the response mitigation account
established by AS 46.08.025(b) that originated from the recovery of money described
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in AS 46.08.025(a)(3).

* Sec. 17. AS43.55 is amended by adding new sections to read:

Sec. 43.55.299. DEFINITIONS. In AS 43.55.201 - 43.55.299,

(1) "response account” means the oil and hazardous substance release
response account established in AS 46.08.010(a)(2);

(2)  "response mitigation account” means the oil and hazardous
substance release response mitigation account established in AS 46.08.025(b).
ARTICLE 2A. ADDITIONAL CONSERVATION SURCHARGE ON OIL.

Sec. 43.55.300. SURCHARGE LEVIED, (a) Every producer of oil shall pay
a surcharge of $.03 per barrel of oil produced from each lease or property in the state,
less any oil the ownership or right to which is exempt from taxation.

(b) The surcharge imposed by (a).of this section is in addition to and shall be
paid in the same manner as the tax imposed by AS 43.55.011 - 43.55.150; and is in
addition to the surcharge imposed by AS 43.55.201 - 43.55.231.

(c) A producer of oil shall make reports of production in the same manner and
under the same penalties as required under AS 43.55.011 - 43.55.150.

Sec. 43.55.310. USE OF REVENUE | 3RIVED FROM SURCHARGE. The
legislature may appropriate the annual estimated balance of the account maintained
under AS 37.05.142 for deposits into the general fund of the proceeds of the surcharge
levied under AS 43.55.300 to the oil and hazardous substance release prevention
account in the oil and hazardous substance release prevention and response fund
established by AS 46.08.010.

* Sec. 18. AS43.55.900(15) is amended to read:

(15) "surcharge" means
(A) when used in AS 43.55.201 - 43.55.299, the surcharge

levied by AS 43.55.201 [AS 43.55.200];.
(B) when used in AS 43.55.300 - 43.55.310. the surcharge
levied bv AS 43.55.300;

* Sec. 19. AS46.04.010 is amended to read:

Sec. 46.04.010. REIMBURSEMENT FOR CLEANUP EXPENSES. The
department shall promptly seek reimbursement under AS 46.03.760(e), AS 46.08.070,
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or from an applicable federal fund, for the expenses it incurs in cleaning up or
containing a discharge of oil. If the department obtains reimbursement for a portion
of its expenses from a federal fund, the remainder of the expenses incurred may be
recovered under AS 46.03.760(e) or AS 46.08.070. Money received by the department
under this section shall be deposited in the general fund and credited to

() the oil and hazardous substance prevention mitigation account
established under AS 46.08.020(b); the amount required to be deposited under this
paragraph shall represent the proportion of the expenses recovered that were
originally paid for from the oil and hazardous substance release prevention
account established under AS 46.08.010(a)(1): or

i2) [s SPECIAL ACCOUNT CALLED] the ['] oil and hazardous
substance release response mitigation account established under AS 46.08.025(b): the
amount required to be deposited under this paragraph is the amount of monev
recovered that exceeds the amount payable to the prevention mitigation account
under (1) of this section ["].

* Sec. 20. AS 46.08.005 is amended to read:

Sec. 46.08.005. PURPOSE. The legislature finds and declares that the release
of oil or hazardous substances into the environment presents a real and substantial
threat to the public health and welfare, to the environment, and to the economy of the
state. The legislature therefore concludes that it is in the best interest of the state and
its citizens to provide a [READILY AVAILABLE] fund containing two accounts.
Within the fund,

(1) one account consists of monev readily available to the
commissioner for the payment of the expenses incurred by the Department of
Environmental Conservation during a response to a release or threatened [AND
THE DEPARTMENT OF TRANSPORTATION AND PUBLIC FACILITIES IN THE
PROTECTION OF THE ENVIRONMENT OF THE STATE FROM THE] release of
oil or hazardous substances when authorized bv AS 46.08.045 and for related
purposes intended to address those releases:

(2) the other account consists of monev that the state mav use
during a response to a release or threatened release of oil or a hazardous
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substance, other than one described in (1) of this subsection, to pay the expenses
of making preparations for the possibility of a release or threatened release of ail
or hazardous substances, to reduce the amount, degree, or intensity of a release
or threatened release, and for other related purposes identified in law [OR
HAZARDOUS SUBSTANCES].

Sec. 21. AS 46.08.010(a) is amended to read:

(@) There is established in the state general fund the oil and hazardous
substance release prevention and response fund. The fund shall be administered by
the commissioner. The fund is composed of two accounts,

(1) the oil and hazardous substance release prevention account;
(2) the oil and hazardous substance release response account.
Sec. 22. AS 46.08.010(b) is amended to read:

(b) Money from an appropriation made to an account in the fund remaining
in that account [THE FUND] at the end of a fiscal year does not lapse and remains
available for expenditure in successive fiscal years.

Sec. 23. AS 46.08.010(c) is amended to read:

(c) The fund shall be used for actual expenses incurred under AS 46.08.040.
except as provided in AS 46.08.040(a)(2)(C)(ii) for the equipment that is required
for and placed in the oil and hazardous substance response depots and in
AS 46.08.040(aH2)(E) for the acquisition, repair, or improvement of assets as
preparedness measures [AS 46.08.040(d)(2)], the fund may not be used for capital
Improvements.

Sec. 24. AS 46.08.020 is amended to read:

Sec. 46.08.020. FINANCING OF THE OIL AND HAZARDOUS
SUBSTANCE RELEASE PREVENTION ACCOUNT [FUNDI, (a) The legislature
may appropriate from the following sources to the prevention account in the fund:

(1) the annual estimated balance of the account maintained under
AS 37.05.142 for deposits into the general fund of the proceeds of the ail
conservation surcharge levied bv AS 43.55.300;

12x money received from other state sources, from federal [, STATE|]
or other sources* or from a private donor;
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(3) |(2)] money recovered or otherwise received from panics
responsible for the containment and cleanup of oil or a hazardous substance at a
specific site, but excluding monev

(A) [FUNDS] from performance bonds and other forms of
financial responsibility held in escrow pending satisfactory performance of a
privately financed response action; and

(B) described in AS 46.08.025(a)(3);

(4) ((3)] fines, penalties, or damages recovered under AS 46.08.005 -
46.08.080 or other law for costs incurred by the state as a result of the release or
threatened release of oil or a hazardous substancej.

(5) the interest earned on the balance of the accounts maintained
under AS 37.05.142 for deposits into the general fund from the proceeds of the
surcharges levied under AS 43.55.201 and 43.55.300; and

(6) the interest earned on the balances of each of the following:

(A) the prevention account:

(B) the prevention mitigation account;
(C) the response account; and

(D) the response mitigation account.

(b) Money received by the state under (a)(2) - (6) [(a)(2) AND (a)(3)] of this
section shall be deposited in the general fund and credited to a special account called
the "oil and hazardous substance release prevention mitigation account. The
legislature may annually appropriate to the prevention account in the fund from the <
prevention mitigation [THIS] account a sum-ROt-t6-exceed FEQUAL TOfthe amount®
received under (a)(2) - (6) 1(a)(2) AND (a)(3)] of this section during the calendar yeaiV
preceding the legislative session in which the appropriations are to be made.

*Sec. 25. AS 46.08 is amended by adding a new section to read: S jz

Sec. 46.08.025. FINANCING OF THE OIL AND HAZARDOUS
SUBSTANCE RELEASE RESPONSE ACCOUNT, (a) The legislature may
appropriate from the following sources to the oil and hazardous substance release
response account in the fund:

(1) the annual estimated balance of the account maintained under
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AS 37.05.142 for deposit into the general fund of the proceeds of the oil conservadon
surcharge levied by AS 43.55.201;
(2) money received from other state sources, from federal or other
sources, or from a private donor; and
(3) money recovered or otherwise received from parties responsible for
the containment and cleanup of oil or a hazardous substance at a specific site for
which the state expended money from the former oil and hazardous substance release
response fund before the effective date of this section or for which the state expended
money from the response account, but excluding
(A) money from performance bonds and other forms of
financial responsibility held in escrow pending satisfactory performance of a
privately financed response action;

(B) fines, penalties, and damages described in
AS 46.08.020(a)(4).
(b) Money received by the state under (a)(2) and (3) of this section shall be

deposited in the general fund and credited to a special account called the “oil and
hazardous substance release response mitigation account." The legislature may
annually appropriate to the response account  the fund from the response mitigation
account a sum equal to the amount received under (a)(2) and (3) of this section during
the calendar year preceding the legislative session in which the appropriations are to

be made.
* Sec. 26. AS 46.08.040(a) is amended to read:
(a) In addition to money in the response account of the fund that is

transferred to the commissioner of community and regional affairs to make grants

under AS 29.60.510 and to pay for impact assessments under AS 29.60.560, the
commissioner of environmental conservation may use money

(1) from the response account in the fund

(A) when authorized bv AS 46.08.045, [(1)] to investiga

evaluate the release or threatened release of oil or a hazardous substance, and

contain, clean up, and take other necessary action, such as monitoring and

assessing, to address a release or threatened release of oil or a hazardous
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substance that poses an imminent and substantial threat to the public health or
welfare, or to the environment;

(B) to [(2) PAY ALL COSTS INCURRED TO

(A) ESTABLISH AND MAINTAIN THE OIL AND
HAZARDOUS SUBSTANCE RESPONSE OFFICE;

(B) REVIEW OIL DISCHARGE PREVENTION AND
CONTINGENCY PLANS SUBMITTED UNDER AS 46.04.030;

(C) CONDUCT TRAINING, RESPONSE EXERCISES,
INSPECTIONS, AND TESTS, IN ORDER TO VERIFY EQUIPMENT
INVENTORIES AND ABILITY TO PREVENT AND RESPOND TO OIL
AND HAZARDOUS SUBSTANCE RELEASE EMERGENCIES, AND TO
UNDERTAKE OTHER ACTIVITIES INTENDED TO VERIFY OR
ESTABLISH THE PREPAREDNESS OF THE STATE, A MUNICIPALITY,
OR A PARTY REQUIRED BY AS 46.04.030 TO HAVE AN APPROVED
CONTINGENCY PLAN TO ACT IN ACCORDANCE WITH THAT PLAN,;
AND

(D) VERIFY OR ESTABLISH PROOF OF FINANCIAL
RESPONSIBILITY REQUIRED BY AS 46.04.040;

(3) PAY THE EXPENSES INCURRED BY THE ALASKA DIVISION
OF EMERGENCY SERVICES FOR THE OIL AND HAZARDOUS SUBSTANCE
RESPONSE CORPS AND THE OIL AND HAZARDOUS SUBSTANCE RESPONSE
DEPOTS WHEN PRESENTED WITH APPROPRIATE DOCUMENTATION BY
THE DIVISION;

(4)| provide matching funds in the event of a release of oil or a
hazardous substance for which use of the response account is authorized by
AS 46.08.045 for participation

{ii in federal oil discharge cleanup activities”. and

(ii) under 42 U.S.C. 9601 - 9657 (Comprehe
Environmental Response, Compensation, and Liability Act of 1980);
and
(C) to [(5)] recover the costs to the state, a municipality, [OR]
CSSB 215( ) -18-
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a village , or a school district of a containment and cleanup resulting from the
release or the threatened release of oil or a hazardous substan e for which
monev was expended from the response account;
(2) from the prevention account in the fund to

(A) investigate and evaluate the release or threatened release
of oil or a hazardous substance, except a release described in
AS 46.08.045(a), and contain, clean up, and take other necessary action,
such as monitoring and assessing, to address a release or threatened
release of oil or a hazardous substance, except a release described in
AS 46.08.045(a):

(B) pay all costs incurred to

(it establish and maintain the oil and hazardous
substance response office:

(i) review oil discharge prevention and contingency
plans submitted under AS 46.04.030:

(i) conduct training, response exercises, inspections,
and tests, in order to verify equipment inventories and ability to
prevent and respond to oil and hazardous substance release
emergencies, and to undertake other activities intended to verify or
establish the preparedness of the state, a municipality, or a party
required bv AS 46.04.030 to have an approved contingency plan to
act in accordance with that plan: and

(v)  verify or establish proof of financial
responsibility required bv AS 46.04.040;

(C) pav the expenses incurred bv the division of emergency
services for

(i) the oil and hazardous substance response corps:
and

(ii) the oil and hazardous substance response depots;

(D) pav. when presented with appropriate documentation bv
the Alaska State Emergency Response Commission, expenses incurred bv
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iVy "-y: 'Jrssrl joed 'DELETED TEXT BRACKETED)



O 0 Jd o o1 A W N

(SO TN S T NG TN NG T NG T NG TR NG B NG T N R N T N e | i T T T e e T S S S N
—m O O 00 N O Ol B WO N kP O o 0o N O O B W DD P o

WORK DRAFT

CSSB 215(

)

WORK DP.-.FT
the commission for

(i) its activities, including staff support, whe
activities and staff support relate to oil or hazardous substances;
and

(ii) the costs of being prepared for and respond

a request bv the department for support in activities that relate to
response to and restoration of the effects of an oil or hazardous
substance release:

(E) pav all costs incurred to acquire, repair, or impre
asset havint! an anticipated life of more than one year and that is acquired.
repaired, or inr™ oved as a preparedness measure bv which the state mav
respond to. recover from, reduce, or eliminate the effects of a release or
threatened release of oil or a hazardous substance:

(F) pav the costs/jmcurred bv local emergency planning
committees to carry out the duties assizned them bv AS 46.13.080:

(G) provide matching funds in tne event of the release
or a hazardous substance, except a release of oil for the containment and
cleanup of which use of the response account is authorized bv
AS 46.08.045, for participation

() in federal oil discharge cleanup activities; and
(i) under 42 U.S.C. 9601 » 9657 (Comprehensive
Environmental Response, Compensation, and Liability Act of 1980);

(H) pav or reimburse the storage tank assistance
established in AS 46.03.410 for expenditures from that fund authorfoed bv
AS 46.03.410(b);

(1) recover the costs to the state, a municipality, a village,
or a school district of a containment and cleanup resulting from the release
or threatened release of oil or a hazardous substance for which monev was
expended from the prevention account;

- UF— retrntoprsc the Al«ka~~Legislatlve Council- under-
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(K) [; (6)] prepare, review, and revise
(i) [(A)] the state’s master oil and hazardous sul
discharge prevention and contingency plan required by AS 46.04.200;
and
(i) [(B)] a regional master oil and hazardous substance
discharge prevenuon and contingency plan required by AS 46.04.210;
and
(L) 1(7)] restore the environment by addressing the effects of
an oil or hazardous substance release.
* Sec. 27. AS 46.08.040(a)(2)(D) is repealed and reenacted to read:
(D) pay, when presented with appropriate documentation by the

Department of Military and Veterans’ Affairs, expenses incurred by the

Department of Military and Veterans’ Affairs for

() Alaska State Emergency Response Commission
activities, including staff support, when the acdviries and staff support
relate to oil or hazardous substances; and

(i) the costs to the Department of Military and
Veterans’ Affairs of being prepared for and responding to a request by
the department for support in activities tilat relate to response to and
restoration of the effects of an oil or hazardous substance release;

* Sec. 28. AS 46.08.040(c) is amended to read:

(c) Notwithstanding other provisions of this section, money from the fund may
not be used for a purpose specified in (a)(1)(B) or (C) or (a)(2) [(a)(2) - (7) AND
(d)(2)] of this section unless money is available from an appropriation made
specifically for that purpose. The legislature mav use not more than three percent
of the estimated annual balance of the prevention account to make appropriations
for the purposes described in (aK2)(F) of this section.

Sec. 29. AS 46.08.040(d) is amended to read:
(d)  furra-rccpicstjrom —
|(1)| thej*laskaT”egislaRve”outitil*e commissioner shall use money

91 CSSB 215( )
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from the prevention accOtmt4q.the fund to reimburse the Alaska Legislatfve-Council
for expenditures that it rnakgsJor-the-t?peran CifizgraA-Qversight Council-on
O Ijmd™QttTefTTuzardous Substances, established under AS 24.20.600 [TaM

(2) THE COMMISSIONER OF TRANSPORTATpPNAND PL

FACILITIES. THE COMMISSIONER SHALL TRANSFERTmONEY FROM THE
FUND TO THE DEPARTMENT OF TRANSPORTATION AND PUBLIC
FACILITIES TO PAY FORMMJE CONSTRUCTION OR REFURBISHMENT OF
ONE OR MORE VESSELS OF THECALASKA MARINE HIGHWAY SYSTEM
THAT HAVE THE CAPABILIJY'TO ASMST IN RESPONDING TO SPILLS OF
OIL AND HAZARDOUS SUBSTANCES; INTENDING MONEY IN THE FUND
WHOSE USE FOR/VESSELS OF THE M A™M HIGHWAY SYSTEM IS
AUTHORIZED”? AS 19.65.025 AND THIS PARAGR"PATHE COMMISSIONER
SHALL GIVE PRIORITY TO CONSTRUCTION OF ON"O"MORE NEW
VESSELS THAT HAVE THE CHARACTERISTICS REQUIRED BY THIS

PARAGRAPH |.

Sec. 30. AS 46.08 is amended by adding a new section to read:

Sec. 46.08.045. USE OF THE RESPONSE ACCOUNT. (a) The
commissioner may use money from the response account in the fund to respond to a
release or threatened release when the governor declares a disaster related to a.i oil or
hazardous substance discharge emergency under AS 26.23.020(c). During the effective
period of the disaster emergency, the commissioner may use money from the response
account to respond to the disaster emergency.

(b) Notwithstanding (a) of this section, money from the response account may

be used for the purpose in AS 46.08.040(a)(1)(A) without a declaration under
AS 26.23.020(c). However, when exercising authority under this subsection, the
commissioner shall, within 120 hours of using money in the response account when
authorized by this subsection, provide a written report to the govemojjsummarizing the
release, the state's actions, both taken and anticipated, the costs of the state’s actions,
both taken and anticipated, and other information considered appropriate by the
commissioner or the governor. The governor may, at any time during the state’s
response, approve, disapprove, or amend the action.

CSSB 215( ) -22-
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1 * Sec. 31. AS 46.08.050(b) is amended to read:

2 (b) A [THE | department that is appropriated or allocated monev from the
3 fund, either directly or through a reimbursable service agreement with the

4 Department of Environmental Conservation, shall develop procedures governing the

5 expenditure of. and accounting for, money it expends [EXPENDED] from tne fund.

6 The Department of Environmental Conservation mav not reimburse or pav monev

7 to another state agencv for the agency’s activities under AS 46.08.040 unless the

8 state agencv provides to the department the information necessary to complete the

9 report required bv AS 46.08.060 [, AND MAY NOT DELAY IMPLEMENTATION

10 OF THIS CHAPTER PENDING THE EFFECTIVE DATE OF THE PROCEDURES].

1 * Sec. 32. AS 46.08.060(a) is amended to read:

12 (@) The commissioner shall submit a report to the legislature not later than the

13 10th day following the convening of each regular session of the legislature. The report

14 may include information considered significant by the commissioner but must include:

15 (1) the amount of money expended by the department

16 AS 46.08.04QQ fl)(A) [AS 46.08.040(a)] during the preceding fiscal year,

17 »2) the amount and source of money received and money recovered by

18 or on behalf of the department during the preceding fiscal year under

19 (A) AS 46.04.010 (reimbursement of cleanup expenses);

20 (B) AS 46.08.020(a)(4) (recovery of fines, penalties, and

21 damages): and

22 (C) AS 46.08.025(a)(3) (cost recoveries) [AS SPECIFIED EN

23 AS 46.08.020!;

24 (3) a summary of municipal participation in the department’s responses

25 that were paid for [FUNDED] by the response account [FUND];

2% (4) a [DETAILED] summary of department activities in responses paid

27 for [FUNDED] by the response account [FUND] during the preceding fiscal year,

28 including response descriptions and statements outlining the nature of the threat; [IN

29 THIS PARAGRAPH, "DETAILED" INCLUDES INFORMATION DESCRIBING

30 EACH PERSONAL SERVICES POSITION AND TOTAL COMPENSATION FOR

31 THAT POSITION, EACH CONTRACT IN EXCESS OF $20,000, AND EACH
23 CSSB 215( )
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PURCHASE IN EXCESS OF 510,0001; and

5) the projected cost o0 the department for the next
monitoring, operating, and maintaining sites where response [HAS BEEN
COMPLETED OR| is expected to be continued during the fiscal vear, to the extent
these costs would be paid for from the response account.

+ Sec. 33. AS 46.08.060(b) is amended to read:

(b) As pan of the department’s on-going identification efforts associated with
oil spill or hazardous substance release or waste sites, the commissioner shall include
in the report under this section

(1) the number [A SUMMARY] of [THE] sites that are included in
the department’s contaminated sites data base, whether the site is active or closed:
and [IDENTIFIED BY THE DEPARTMENT;]

(2) a prioritized listing of those sites, both statewide and bv
community, based on the immediate and long-terrr. threats to the public health or
welfare or to the environment [POSED BY THESE SITES; AND

(3) THE APPROPRIATE ACTIONS NEEDED TO ABATE THESE
THREATS, AND THEIR ESTIMATED COST].

* Sec. 34. AS 46.08.060(c) is amended to read:

(c) In addition to the department's report required under (a) of this secrion, the
governor shall submit a report about use of the fund during the previous fiscal year to
the legislature not later than the 10th day following the convening of each regular
session of the legislature. In the report, the governor shall describe in detail the
governor’s use of money from the fund, with separate explanations, by agency, of the
activities that were paid for [FUNDED) under the authority of AS 46.08.045
[AS 46.08.040(b)|.

* Sec. 35. AS 46.08.070 is amended by adding a new subsection to read:

(d) The department shall adopt regulations to implement the cost recovery
requirements of (a) and (b) of this section, but may not delay cost recovery actions
pending the effective date of the adoption of the regulations.

* Sec. 36. AS 46.08.075(a) is amended to read:

(@) The state has a lien for expenditures by the state from the [OIL AND
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HAZARDOUS SUBSTANCE RELEASE RESPONSH] fund* or from any ather date
fund, for the aosts of respose, containment, renoval, or remedia adtion resulting from
an oil or hezardous sUbstance release [SPILL, or, with respedt to response aosts, for
the oosts of response to athreatened [THE SUBSTANTIAL THREAT OF A .dease
of all or a hezardous substance* againgt all property owred by a parssn who is
determined by the commissianer 1o ke liable for the expenditures under this dhagter,
AS 4603, AS 4604, 22 USC 9307, or ather date or federd law. The lien indudes
interest, a the meximum rete alonalde under AS 4545.010(), from de date of the
expendiures. The date nay file an action in acourt of conpetert jurisdiction in order
to foredose on the lien.
* S 31, AS 4608075€) is amended to react
© A parsm with an ownership interest in property against which alien is

recorded may kring an adion in acourt of conpetert jurisdiction to recure thet the
lien e rdeasad The lien may e rdeasad to the extert of that person's ownership
interest if the court finds thet the person is nat liable for the expenses incurred by the
date in comnedtion with the aosts of respanse, containment, removal, or remedid
action resuiting from the [OIL OR HAZARDOUS SUBSTANCE] rdeese or from the
threatened [THREAT OF rdeas=* of ail or a hezardous substance,

* S 38, AS4608. )0() is avended to readt

© "fund" mears the il ard hezardous sUbstance rdease prew
and resoose fud,;
* S 39, AS 46.0890009) is aended to readt
© 'rdea
A mears ay spilling, lesking, punping, pounng, en
eplying, dscharging, injecting, escaaing, leaching, duning, or disposing into
the ervronment™

1B1 [, EXCEPT THAT "RELEASE'] does nat indude
() apemitted rdesse™ or
(i) anadt of reture
* g 40, AS 46.08900(11) is aended to readt
(11) "threstened rdlesse’ means [AN IMMINENT DANGER] thet a

5 CSSB 215¢ )
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rdease is imminent; a release is imminent if
(A) it is impending, or an the point of happenino: or
(B though rat impending, in the judgment of the
commissioner
() the incident or occurrence mav reasonably be
expected to culminate in an actual release; ad
(i) that actual release mav ressy,  bly ke expedted to
cause persord injury, ather injury to life, or loss of or damege to
property, including the environment [WILL OCCUR;
*Sec 41 AS 4608900 is avended by addng new paraggas to reedt
(13) "catastrophic oil dsdharge’” and "'catastraphic ol rdeese’ have the
meaning given the term "catastraphic oil dscharge”’ in AS 46.04.900;
(14) "prevention accout' meas the oil ad hezadous sUbstance
rdease prevention acoout estaldished in AS 46.08.010@)(1);
(15 "prevention mitigation accout’ nmears the oil ad hezardous
SUstance rdease preverntion mitigation aooournt established in AS 46.08.020();
(16) "response acoourt” mears the oil and hezardous sUstanoe rdease
response acoournt estadished in AS 46.08.010@)(2);
(17) 'response mitigation accout” mears the oil ad hezardous
SUbstance rdease resoonse mitigation acoount estaldished in AS 46.08.025().
*Sc 42 AS 46.09.900(8) is averded to reect

@ "threatened rdeas2’ meas [AN IMMINENT DANGER]

rdesse is imminent; a release is imminent if
(A) it is impending, or on the point of happening; or
(B) though nat impending, in the judgment of the
commissioner
() the incident or occurrence mav reasonably be
expected to culminate in an actual release; ad
(i) that actual release mav reasonably e expected to
cause persond injury, other injury to life, or loss of or damege to
property, including the environment [WILL OCCUR.
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* S 43 AS 19665 AS 4356200, 4356.210, 4356.220, 4356.230, 4356.240,
AS 44.46.0258)4) ad (5); AS 46.080400), ad s 3 ch 112 SLA 1989 are repedled

* Sat 4. TREATMENT OF APPROPRIATION TO FORMVER SPILL RESEFRVE FOR
PURPOSES OF AS 4355230, For the punpose of fomer AS 43.55.230(a)(2), repeded by
seC. 43 of this Act, an appropriation to the former spill resene referred toin AS 29.60.510(b),
the reference to which is dleted by sec. 3 of this Adt, is nat an expenditure.

* S 45, SURCHARGE IMPOSED BY AS 4355201 - 4356.231 SUSPENDED AND
REIMPOSED. In addition to the drourstances st aut in AS 4356.231, the sudarge
authorized by AS 4355201 is nat levied on and dfter the effective cete of this sedtion ad
until June 30, 19, if

() the Hgteenth Alaska Sae Legdature does nat, during the Seocord
Regular Sesson or during any speda session held befare the effective cete of this sedtion,
appropriate a leest an anmout equd to the estimeted amount, as of the day befare the
effective date of this sedtion, of the unexqpended and undbligated belance of the former oil ad
hezardous sUbstance rdease respanse fund to the response acoournt in the ol and hezardous
Sustance rdease prevention and response fund; or

(2) the govemor \etoes or reduices the amount gppropriated uncer (1) of this
sedtion.

* S¢ 46 TRANSITIONAL PROVISONS APPLICABLE TO CONSERVATION
SURCHARGE ON OIL IMPOSED BY AS435.200 AFTER JUNE 30, 1994, AND
BEFORE THE BEFFECTIVE DATE OF THIS SECTION. After June 30, 1994, and before the
effective date of this sedion, every producer of oil who is reguired by AS 4355200 -
43.55.240, repedled by this Act, to pay the oil conservation surdharge of $.05 per barrd of ol
shdll pey thet lewy. The provisions of AS 4355.210 - 4355.240, repedled by this Act, apply
to the amounts received by the date under AS 43565.200 - 4355.240, but &s to the amounts
received after June 30, 194, ad before the effective dite of this section, if S0 gopropriated
by the legSlature and notwithstanding any ather provision of law relating to the deposit of ad
aocounting for those recalis,

(D) on the effective dete of this sedtion, the conrissioner of reverue shall
dlocate
(A) 40 percet of the amount receved to the response acoourt

27- CSSB 215( )
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established by AS 46.08.010(9)(2), as arerded by s 21 of this Act; ad
(B) 60 percat of the anmout recaived to the prevention acoourt
established by AS 46.08.010(@)(1), as arended by sc 21 of this Act; ad
] the allocations mede under (1) oi this sedion are credited to the regy
aooounts for purposes of deterination of the sugpension and reinpaosition of the surdharge
under AS 4355221 ad 43565 231, added by secs 15 ad 16 of this Act.

* S 47, Sedion 27 of this Act takes effet only if a version of Sade Bill 33
transferring the Alaska Sae Brergency Respose Commission from the Departrent: of
Ervironmental Consarvetion to the Departent of Millitary and Vieterans' Affairs is enected
by the Bghteenth Alaska Sate Legidlature ad beoarres law

* Sac 48, If sec 27 of this Act takes effect under st 47 of this Adt, it takes effect on the
effective date of the Act desaribed in sec 47, or an Juy 1, 1994, whichever is later.

* S 49, Bxoept as provided in st 48 of this Adt, this Act takes effect July 1, 194
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CSFOR SENATE BILL NO. 215 )
IN THE LEGSLATURE OF THE STATE OF ALASKA
HGHTEENTH LEGISLATURE - SECOND SESSON

BY

Offered:
Referred:

Sponsor(s):  SENATORS MILLER, Kelly

A BILL
FOR AN ACT ENTITLED
"An Act relating to ol and hazardous substances, redesignating the oll and
hazardous substance rdesse reponse fund and its uses;, repedling the authority
in law by which marine highway vessds mey be designed and constructed to aid
in oll and hazardous substance spill deanup In dtate marine water using Money
in the ol and hazardous substance rdease response fund and ihe authority of
the Department of Environmental Conservation to lewy and collect fees for review
of certain submssions related to ail; altering requirements applicable to liens for
recovery of state expenditures related to ol or hazardous substances,; terminating
the nickel-per-barrel oil conservation surcharge; lewing and collecting two new all
surcharges; providing for the suspenson and reimposition of oe of the new
surcharges, and authorizing appropriations to the underground Storage tank

:2 asssance fund of a portion of reimbursements for expenditures related to the

1 CSSB 215( )
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BExon Vadez oil spill; and providing for an effecive date.”

BE IT ENACTED BY THE LEGSLATURE OF THE STATEOF ALASKA:

* Section 1 FINDING ANDDETERMINATION FOR SECTION 5The legdature
(1) Aok ad dedares thet the rdease of petrdeum from or assodated with
underground petrdeum storage tarks presents aredl and substantid threet to the pubdlic health
ad welfare,  to the environment,ad to the econonry of the Sate ad
(2) detenmines thet it is in the begt interest of the Sate ad its ditizens to
finance a portion of the starage tank assistance fund out of reimoursed expenditures received
by the Sate for eqperses rdated to the Bxxon Valdez oil spill.
* S 2 AS 2060510() is arerdked to readt
@ Subject to (b) of this section, the [THE] commissioner may e noney
from the oil and hezardous sUstance rdease prevention and response fund to meke
garts to amunicipality or village thet is affected by the rdease of il or a hazardous
substance or by the response to the rdease and thet denonsiraies het the rdleese or
response to the rdesse involves extraordinary edpenditures thet a<e beyard the
reasorelde capahility of the municipality or village to meet from the curent reene
sources of the municipality or village if
(D) the govemor deterines thet the [A RELEASE CH all or [A]
hezardous substance [EXCEEDS 2500 BARRELS CF OIL, OR EXCEEDS AN
AMOUNT OF A HAZARDOUS SUBSTANCE THAT], when rdeased into the
environment, presants athreat to the econamy ard pubdlic welfare of the municipalities
ad villages affected by it [AT LEAST EQUIVALENT IN EFFECT TOTHE BEFFECT
OF A RELEASE OF OIL IN AN AMOUNT DEANED BY THIS PARAGRAPH;
(Q THE RELEASE HAS BEEN PROCLAIVED A DISASTER
EMERGENCY BY THE GOVERNOR UNDER AS 26.23.020; ad
(@ [3)] the govemor finds et
[(A) THE RELEEASE OF THE OL OR HAZARDOUS
SUBSTANCE INTO THE ENVIRONMENT PRESENTS A REAL AND
SUBSTANTIAL THREAT TO THE ECONOMY AND PUBLIC WELFARE
OF THE MUNICIPALITIES AND VILLAGES THAT ARE AHFECTED BY
THE RELEASE AND BY THE RESULTANT ACTIMITIES TO CONTAIN
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AND CLEAN UP THE RELEASE; AND

(B)] it isin the best interest of the Sate to pay the eqparsss
incured by munidipaliies and willages to mitigate the soda and econonic
effedts thet aise out of the rdease of the ail or the hezardous suibstance ad
the resuitant deanup activities.

* S 3 AS 20.60510() is arended to readt
) For each release or threatened rdlease of oil or a hazardous substance

for which the commssioner of environmental conservation mav, under
AS 46.08.045a). epend monev from the response accountt in the fund [DISASTER
EVERGENCY DECLARED BY THE GOVERNCOR UNDER AS 26.23020), ad
sugett to agreaat with the commissioner of environmental conservation &s to the
amount of noney in the fund thet may ke used by the department to meke garts, the
commissioner mey eqpend nat more then $10,000,000 [OF THE BALANCE OF THE
FUND THAT IS APPROPRIATED TO THE SPILL RESERVE OR] of the
unrestricted balance of the response acocount in the fund for grants authorized under
this sedion. For each release or threatened release of ol or a hazardous substance
for which money may nat be expended from the response account, and subject to
appropriation of monev in the fund that mav e used bv the department to meke
grants, the commissioner mav expend not nmore than the amount appropriated
from the contingency and abatement accourt in the fund for grants authorized
under this section. If the conmissioner ad the commissioner of environmer'al
consarvetion do nat agee an the anournt of money i the response acoournt in the
fund thet may ke usad by the department to neke gants under AS 20.60500 -
2060590 for release or threatened release of oil or a hazardous substance, the
govemnar shal neke the determination.

* S 4. AS 37.14410 is areded to reedt

. ¢ 3714410, RAVBURSED EXPENDITURES, (8) Arournts received by
the Sate as reimursement for eqpanses rdlated to the Exxon Valdez ail spill incurred
by the date on or before Decenber 31, 192, shdll ke deposited in the generd fund
and, exoet as required under (D) of this sedion and allowed under () of this
section, may nat be credited to the oil and hezardous substance rdease mitigation

3 CSSB 215( )
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aooout under AS 4604.010 or to an account established in AS 46.08020 or
46.08.025.

(b) A percentage of each payirent deposited in the generd fund under (@) of
this sediion shll be aredited to the contingency and abatement mitigation account
established in [OIL AND HAZARDOUS SUBSTANCE RELEASE MITIGATION
ACCOUNT UNDER AS 46.04.010 OR] AS 46.08.020. Thet percerntage is determrined
by dividing

(1) the amourt of the eqoarses for which the State may e reinursed
uder (@ of this sedion that were paid from the [OIL AND HAZARDOUS
SUBSTANCE RELEASE RESPONSH] fund estabished under AS 46.08.010, by

(2 the totd amount of eqarses for which the Sate may be reimboursed
under (@) of this sedion

*See 5 AS 37.14.410 is avended by adding a new Susedion to reect

(© Nawithstanding the requireent of (b) of this sedion, the legiSlature may
gopropriate to the starage tank assstanoe fund estadisned in AS 46.08410 a partion
of the reimbursemen for expenditures that are recaived by the date under (g) of this
sedtion ad thet ae credited or suject to credit to the contingency ad aoatenrernt
mitigation acoourt.

* Sc 6. AS4355 is arended by adding a new sedtion to reect

S 4356201 SURCHARGE LEVIED, (@ Bvery producer of oil shall pay
asurdnarge of $025 per barrel of il proouiced from each leese o property in the Sate,
less any ail the onnership or right to which is exenat from taxation.

(b) The sudnarge inosed by (8) of this sedion is in addition toand shall e
paid in the sare mamer &s the tax inosed by AS 4356011 - 43565.150; ad isin
addition to the surdharge inposed by AS 4356.300 - 4356310,

(© A producer of ail shall meke reparts of production in the save mamer ad
under the sae perdtties as required under AS 4356011 - 4356.150.

*3C 7. AS4355 is arerded by addng anew sedtion to reedt

S 4356211 USE OF REVENUE DERIVED AROM SURCHARGE. The
legdlature may gppropriate the anual estimeted belanoe of the acocount maintained

under AS 37.06.142 for deposits into the generd fund of the proceeds of the surdrerge
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levied under AS 4355201 to the response acoourt in the oil and hezardous suiostance
rdlease prevention and response fund estabdished by AS 46.08.010.

*Sac 8 AS 4355 is arended by adding anew sedion to reedt

St B2l SUSPENSON AND REIMPOSITION OF THE
SURCHARGE, (@ Nat later then 30 days after the end of each calendar quarter, the
conmissioner of administration shall deterine, as of the end of thet quarter,

(D the uresanved and unddigated balance in the response account of
the oil ad hezardous substance rdease prevention and response fund established in
AS 46.08.010; for puposes of this paragrgoh, the "unresenved and unddigated belance
in the response acocount” mears the cash balance of the accour, less the sumof

(A) resenes for outstanding appropriations from the acoour;
(B) encurbrances of noney in the acoourt; ad
(© ater liabilities of the acoour;

(2 the belanoe of the aooount maintained under AS 37.05.142 thet is
avallable for appropriation to the response aooount of the oil and hezardous sUbstance
rdlease prevention ad response fund estabdished in AS 46.08.010;

(3 the bdance of the response mitigation account estaldished by
AS 46.08.025() that aginated from the sources desaribed in AS 46.08.025(a)(2) ad
thet is available for appropriation to the respanse acoount of the fund estabished in
AS 46.08010.

(b) Within 15 days after meking the determinations required by (@) of this
sedtion, the commissioner of administration shall

(1) add the anmounts detemrined under (8)(1) - (3) of this sedtion; ad

(@ repot the sum cdadated under (1) of this subsedion to the
CONTISSIONeY.

(© In meking the determination required by (@) of this sedtion, the
conmissioner of administration may not consider noney desaribed in (8) of this
sedtion thet is sujedt to a dedication inosed by law thet restricts the wse of the
nmoney to aspedfic pupose for which the response acoourt of the oil and hezardous
Suostance rdease prevention and response fund estadisned in AS 46.08.010 may nat

ke lawfully expended

5 CSSB 215( )
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(d) If the commissioner of administration reparts thet the sum reparted under
(b) of this sedion equAls or exoseds $50,000,000, the commissianer of revenLe shall
s imposition and callection of the surdarge levied ad collected uncer
AS 4355201, Suspension of the inposition and collection of the surdnarge begins an
the first day of the calendar quarter next folloning the conrissioner’s receipt of the
commissioner of administration’sreport under () of this sedion. Before the first day
of a suspesion authorized by this subsedion, the commissioner shall ndle a
reasonalde effort to notify all persans who are known to the department to be paying
the surcharge under AS 4356.201 thet the surdnarge will e suspended

(©) Exogt asprovided in AS 4356.231, if the commissioner of administration
reparts thet the sum reparted under (b) of this sedtion is less then $60,000,000, the
commissioner of revenue shall require inposition and collection of the sudage
authonzed under AS 4355201 If the surdnarge is nat i effect, reimpaosition of the
sudage begns on tre first day of the cdendar quarter next following the
conmissioner’ sreceipt of the commissioner of administration's report under (o) of this
sedion.  Before the firsi day of reinposition of de sudage authorizeu by this
Subsedtion, the commissioner shall meke aressardlde effort to notify all persas who
are known to the department to ke required to pay the surdharge under AS 4355201

thet the surdharge will be renosed

* S 9 AS4355 is arended by adding anew sedtion to reect

SsC 4356.231. SURCHARGE NOT IMPOSED, (@) The surdnarge autharized
by AS 4355201 is nat levied during any fiscal year for which
(1) the legdlature does nat, during the regular or a spedd legslative
session preceding the first day of the fiscal year, goprgpriate at leest an amount equdl
to the anount determined under () of this secdon from the generd fund to the
resoonse acoourt in the oil and hezardous Substance rdeese prevention and resoose
fund; or
(2 the legdature, during the regular or a spedd legislative sesson
preceding the first day of the fiscal year, gporgariates at least the amourt of money
equd to the amount determined under () of this sedtion from the generd fund to the
response aooourt in the oil and hezardous sUbstance rdease prevention and response

CSSB 215( ) &

Nnw Text: Underlined [DELETED TEXT BRACKETED}



BB NBEERBREBoOow~wo 0w

REBBYBRREBRN

WORK DRAFT WORK DRAFT WORK DRAFT

fund and that appropriation is vetoed or reduced by the governar.

(b) The amount of money required to be apprgariated from the generd fund
to the response accourt in the ol and hezardous SUbsiance rdease prevention ad
response fund by (@) of this section is the amount, deterined for the hot day of the
preceding fiscal year, thet is the sumof the adud or estimeted balance of

(D the accout maintained under AS 37.06.142 to accourt for all
proceeds of the surdarge thet are deposited into the generd fund; ad
(@ the portion of the belance of the respanse acoount paid into thet
acoount under AS 46.08.025(a)(2) and credited to the response mitigation acoourt thet
represants anounts recovered fromparties for which expenditures were originally mece
from
(A) the response aooourt; or
(B) the fomer oil and hezardous sUistance rdease response
fund if the expenditure wes necke for a rdease or threatened rdease of oil or
a hezardous substance before the effective cete of this  Act.

1 " S 10 AS4355 is avended by adding new sedians to reedt

ARTICLE 2A.  ADDITIONAL CONSERVATION SURCHARGE ON OIL.

SsC 4355.300. SURCHARGE LEVIED, (@) Bvery producer of oil shall pay
asurdharge of $025 per barrel of oil produced from each lesse or property in the Sate,
less any oil the awnership or right to which is exenat from taxation.

(b) The sudnarge inosed by (@) of this sedion is in addition to and Sl ke
paid in the same mamer &s the tax inposed by AS 4356011 - 4356.150; adis in
addition to the surdnarge inosed by AS 4356201 - 43565231

(©) A producer of oil shall meke reparts of produdtion in the sare mamer ad
under the sae perdlties as required under AS 4356011 - 4356.150.

S 4356.310. USE OF REVENUE DERIVED FROM SURCHARGE. The
legslature may gppropriate the anudl estimeted belance of the account maintained
under AS 37.05.142 for deposits into the generd fund of the prooeeds of the surderge
levied under AS 43.56.300 to the contingency and aaterrert acoourt in the oil ad
hezardous sUbstance rdease prevention and responsefund estaldished by AS  46.08.010.

*Sec 11l AS 4355.900(15) is arended to readt
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(15 "sudage' neas
(A) when used in AS4355.201 - 4355231, the sudage
levied by AS 4355201 [AS 43552001
(B) when used in AS 43565.300 - 4356310, the surcharge
levied bv AS 43565300

* S 12 AS 4608006 is araded to reect

Sec 4608006 PURPCEE The legdlature s and dedares thet the rdlesse
of ail or hezardous SUostances into the environmernt presents ared ad substartial
threat to the public health and welfare, to the ervironment, and to the econamy of the
date. The legdature therefore condudes thet it is in the et interest of the date ad
its dtizens to provide a [READILY AVAILABLE] fund containing two acoourts.
Within tlie fund.

(D one accout cosists of noney readily available to the
commissioner for the paymant of the eqanses incured by the Department of
Ervironmental Gonsarvation during an emergency first response to a release or
threatened [AND THE DEPARTVENT OF TRANSPORTATION AND PUBLIC
FACILITIES IN THE PROTECTION OF THE ENVIRONMENT OF THE STATE
FROM THE] rdeese of all or hazardous substances when authorized bv
AS 46.08045 and for related purposes intended to address those rdeases.

() the other account consists of monev that the state mav use
during a response to a release or threatened release of ol or a hazardous
substance, other than a discharge described in (1) of this subsection, to pav the
expenses of making preparations for the possibility of a release or threatened
release of ail or hazardous substances, to reduce the amount, degree, or intensity
of a release or threatened release, and for other related purposes identified in law
[OR HAZARDOUS SUBSTANCES].

* S 13 AS 46.08010@) is arendd to reedt
@ There is estddished in the date generd fund the oil ad hezardous

Sustance rdease prevention and response fund. The fund shall e administered by
the conmissoner. The fund is conrposed of two accournts,
(11 the contingency and abatement account:

CSSB 215( ) 8
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(2) the response acoourt.

* S 14 AS 46.08010() is arended to readt

(b) Money from an gpropriation mecke to an account in the fund remaining
in that account [THE FUND) a the end of afiscal year does not lepse and remains
available for expenditure in suooessve fiscal years

* S 15 AS 46.08.010(c) is arended to readt

(© The fud shall e ussd for adudl eqpanses incurred under AS 46.08.040.
Except a5 provided in AS 46.08.040@)(Q(O(V) for the acquisition, repair, or
improvement of assets or disaster emergency preparedness measures and in
AS 46.08.040(a)(2(D)(ii) for the equipment that is required for and placed in the
oil and hazardous substance response depats TAS 46.08.040(d)(2)), the fund may not
le used for capital inprovemens.

+ S 16 AS 4608020 is aredd to react

St 4608020 FINANCING OF THE CONTINGENCY AND
ABATEMENT ACCOUNT [FUND], @ Tre legdlature may appropriate from the
following sources to the contingency and abaterment account in the fund:

(D noney recaived from federd, Sate, or ather sources or from a
private donar,

(2 money recovered or atherwise received from parties responsibe for
the containment and deanup of ol or ahezardous substance & a spedific ste for the
oosts of the containment and deanup incurred by the state, a municipality, or a
village, to the extent that the monev recovered or otherwise received had been
paid out of the contingency and abatement account, but exduding

(A) noney recovered or otherwise received due to a
catastrophic oil discharge; and

(B) monev [FUNDS] from performance bonds and ather fomms
of financia responsibility held in escrow pending satisfactary perfomence of

a privately financed response adtion; and

(3 fines, perdities, or dareges recovered [UNDER AS 46.08.005 -
46.08.080 CR OTHER LAW for aosts incurred by the State as aresut of the rdlease
or threatened rdease of il or a hezardous substanoe, but excluding

9 CSSB 215( )
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(A) fines, perdlties, or dameges recovered or otherwise
received due to a discharge the aosts of containment and deanup of ,;nich
were paid from the account established in AS 46.08.025; and

(B) nmonev described in (2) of this subsection:

(4) interest accrued on

(A the balances of

() the contingency and abatement mitigation
account; and

(i) the response acoount, but only to the extent the
interest accrued on the response account exceeds the amount
determined under AS 46.08.025Q)(4);

(B) the account maintained under AS 37.05.142 for deposits
into the general fund from the proceeds of the surcharge levied under
AS 4356.201: ad

(© the contingency and abatement mitigation account
described in (b) of this section:

(5) fees for senvices cdllected under AS 44.46.025(2)(8), to the extent
those fees involve cetrtification of laboratories conducting environmental analyses
of all or hazardous suostances or other related analyses required bv the
department; and

(6) fess cdllected bv the department for the registration of ail spill
response action contractors under AS 46.04.03%5.

® Money recenved by the stete under (8)(2) < (6) [(8)(2) AND (e)(3)] of this

section shall ke deposited in the generd fund and credited to a speda acoourt: called
the "contingency and abatement [OIL AND HAZARDOUS SUBSTANCE
RELEASE] mitigation acocout” The legdlature may annually appropriate to the
contingency ar.d abatement acoount in the fund from the contingency and
abatement mitigation [THIS] acoout a sum equd to the anount received under
@) - (6) [(3)(2) AND (8)(3)] of this sedtion during the: calencer yeer preceding the
legislative sesson in which the gppropriations are to ke nece

* Sec 17, AS 4608 is aeroked by adding a new sedtion to reet
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S 4608025, AINANCING OF THE RESPONSE ACCOUNT. () The
legdlature may gpprgpriate from the following souraes to the response acoourt in the
fund:

@ noney receved from federd, date, or ather sources or from a
private donar,

() money recovered or atherwise recaived from parties respansible for
the containment and deanup of a catastrophic oil dsdhage or a dscharge for the
containment and deanup of which the governar issued an administrative order under
AS 46.08045(8)(2), for the aosts of the containment and deanup incurred by the Sate,
amunicipality, or avillage, but exduding nmoney from perfammance bonds and ather
forms of finandial responsibility held in esarow pending satisfactary performance of
a privately financed response adtion;

(3 fines, perdties, or dareges recovered for costs incurred by the Sate
a6 a resut of a catastrophic oil dsdhaerge or a dsdharge for the containment and
deanp of whch te govemor issied an administraive oder under
AS 46.08045@)(2); ad

@) interest acouedon the belanoe ofthe respose acoourt, nat to
exoceed the amount determined by applying to thf odlanoe of the response acocount an
the first day of the Siate fiscal year the rate determined under AS 37.13.145(C)(2) ad
(2) for thgrevious Sate fiscal year.

O Money recaved by dedae ude (Q)(2) - (4) of this sedion shall ke
depasited in the generd fund ad aredited to a spead acoount called the response
mitigation acoourt.”" The legdlature may annually apprganiate to the response acoournt
in the fund from the response mitigation acoout asumequd to the amount received
under (&2 - (4) of this sedtion during the calendar year preceding the legislative
session in which the gppropniations are to be mece

c. 18 AS 4608040@) is arencked to readt

@ Inaddtion to money in the fund thet is transferred to the commissioner of
commrunity ad regiond affairs to meke gants under AS 20.60510 ard to pay for
impact assessmEts uder AS 2060500, the commissioner of ervironmental

Consarvetion maey Use noey
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£D from the response account in the fund, when authorized v

AS 4608045 to

{A) [(Q)] investigate and evduate the rdesse or threatened
rdease of ail or a hezardous sustivict. ~td [CONTAIN, CLEAN UP, ANDJ
teke CONtAInMent and cleanup and Che; tecessarv acdon. such as monitoring
and asses3yg, to address ardease or th) velened re™ase of oil or a hezardous
SUdance thet poses “h imminent and substantidl th et to the pulblic health or
welfare, or to the ermMronmert;

1B} [(@ PAY ALL QOSTS INCURRED TO

(A) ESTABLISH AND MAINTAIN THE OIL AND
HAZARDOUS SUBSTANCE RESPFONSE OFHCE,

(B) REVIEW OIL DISCHARGE PREVENTION AND
CONTINGENCY PLANS SUBMTTED UNDER AS 46.04.030;

(O CONDUCT TRAINING, RESPONSE BEXERCISES,
INSPECTIONS, AND TESTS, IN ORDER TO VERIFY EQUIPVENT
INVENTORIES AND ABILITY TO PREVENT AND RESPOND TO OIL
AND HAZARDOUS SUBSTANCE RELEASE EVERGENCIES, AND TO
UNDERTAKE OTHER ACTMITIES INTENDED TO VERIFY R
ESTABLISH THE PREPAREDNESS OF THE STATE, A MUNICIPALITY,
OR A PARTY REQUIRED BY AS 46.04.030 TO HAVE AN APPROVED
CONTINGENCY PLAN TO ACT IN ACCORDANCE WITH THAT PLAN;
AND

(D VERIFY CR ESTABLISH PROOF CF FINANCIAL
RESPONSIBILITY REQUIRED BY AS 46.04.040;

(3) PAY THE EXPENSES INCURRED BY THE ALASKA DIVISION

OF EMERGENCY SERMCES FOR THE OIL AND HAZARDOUS SUBSTANCE
RESPONSE GORPS AND THE OIL AND HAZARDOUS SULSTANCE RESPONSE
DEPOTS WHEN PRESENTED WITH APPROPRATE DOCUMENTATION BY
THE DIMISION,

(4)] provide metching funds N the event Of an Ol release for

participation

CSSB 215( )
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() in federd oil dsdharge deanup activities™ ad

(i) uder 2 USC 9L - 9541 (Corprenensive
Ervirormental Resoose, Corpensation, and Liabllity Act of 1980);
ad

© [(B)] recover the oosts to the Sate, a municipality, or
village of a contaimment ad deanup resuting from the rdeese or the
threstened rdease of ol or a hezardous sUbstanoe

(2 from the contingency and abatement account in the fund to

(A) [.ivestigate and evaluate the release or threatened release
of ol or a hezardous substance, exogt a release descibed in
AS 46.08045a@). and contain, dean up, and take other necessary action,
such as monitoring and assessing, to address a release or threatened
release of oil or a hazardous substance, except a release desaribed in
AS 4608045@Q);

(B) recover the aodis to the state, a municipality, or avillage
of a containment and deanup resulting from the release or the threatened
release of oil or a hazardous substance, except a release desrinpd in
AS 46.08045@);

(O pay all costs incurred to

() establish and maintain the oil and hazardous
substance response office;

(i) review oil discharge prevention and contingency
plans submitted under AS 46.04.030;

(i) conduct training, reponse exerdses, inspections,
and tests, in order to verify equipment inventories and ability to
prevent and respond to ol and hazardous substance release
emergendes, and to undertake other activities intended to verify or
establish  preparedness of the state, a municipality, or a party
required bv AS 46.04.030 to have an approved contingency plan to
adt in accordance with that plan;

(v) verfy or edadish proof of financial

13 CSSB 215( )
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responsibility required bv AS 46.04.040: and
) acquire, repair, or improve an ass&t having a
anticipated life of more than ane vear and that is acquired,
repaired, or improved as a prepa’dness measure bv which the
state may respond to, recover from, reduce, or eliminate the effects
of a disaster emereencv. as that termis defined bv AS 26.23.900:

(D) pav the eqpenses incurred bv the division of emergency

senices for
(i) the ol and hazardous substance response conps,

and
(if) the oil and hazardous substance response depats;

(E) pav, when preserted with appropriate documentation v
the Alaska State Emergency Response Commission, eqoenses incurred bv
the commission for

() its activities, including staff support, when the
activities and staff support relate to oil or hazardous substances;
and

(i) the aosts of being prepared for and responding to
a request bv the department for support in activities that relate to
response to and restoration of the effects of an ol or hazardous
substance release;

(P provide metching funds in the evert of the release of ail
or a hazardous sustance, except a catastrophic oil release or a release for
the containment and deanup of which the govemor issuled an
administrative order under AS 46.08.045@)(2). for participation

(i) in federa oil discharge deanup activities: and

(i) under 2 USC 901 - 98/ (Comprehensive
Environmental Response, Conpensation, and Liability Act of 1980):

© [6)] prepare, review, and revise

(i) [(A)] tre Sate's medter oil and hezardous sulgtan
dscharge prevention and contingency plan required by AS 46.04.200;

1
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ad
(if) [(B)] aregord mester oil and hezardous subsiar
dscharge prevention and contingency plan reguired by AS 46.04.210;
ad
iIm n  restore the envronment by addressing the effects of
an oil or hezardous sUstance rdeese
*Sae 19 AS 46.08040Q)()(E) is repeded ad reeredted to react
(=) pay, When presarnted with appropriate documentation by
Department of Military and Veterans' Affairs, eqpenses incured by the
Department of Military and Visterans' Affairs for
() Aaska Sae Bregency Resoose Commission
activities, induding staff suppart, when the activities and staff suppart
relate to oil or hezardous substances; ad
(i) the oss to the Department of Military ad
Veterans' Affairs of being prepared for and responding to arequest by
the department for suppart in activities thet relate to response toad
restoration of the effeds of anoil or hezardous suostance rdeese;
* S 0. AS 46.08040(C) is areoed to readt
(© Notwithstanding ather provisions of this section, noney fromthe fund ey
not be usad for a pupose spedified in fa)(1)(B) and (C) or (@)(2) [(@)(2) - (7) AND
(d)()] of ths sedion wiless noey is avaladde from an appropriation Mede
specifically for thet purpose.
* S 21 AS 46.08040(d) is aveded to readt
(@ Upon arequest from
[(1)] the Alaska Legidlative Coundll, the comrissioner shall use noney
from the fund to reimourse the Alaska Legislative Coundl for expenditures thet it
mekes for the gperation of the Gitizens' Oversight Counal an Oil andOther
Hezardous Substances, estd ishid under AS 24.20600 [; AND
) THE GON VI SSONER OF TRANSPORTATION AND PUBL
FACILITIES, THE COMMIT. -NER SHALL TRANSHER MONEY FHROM THE
FUND TO THE DEPARTVENT OF TRANSPORTATION AND PUBLIC
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FACILITIES TO PAY FOR THE CONSTRUCTION CR REFURBISHVENT OF
ONE OR MORE VESSE.S OF THE ALASKA MARINE HIGHWAY SYSTEM
THAT HAVE THE CAPABILITY TO ASSIST IN RESPONDING TO SPILLS OF
OIL AND HAZARDOUS SUBSTANCES, IN EXPENDING MONEY IN THE FUND
WHOSE USE FOR VBSHS OF THE MARINE HIGHWAY SYSTEM IS
AUTHORIZED BY AS 1965025 AND THIS PARAGRAPH, TtiIE COVMISSIONER
SHALL GIVE PRIORITY TO CONSTRUCTION OF ONE CR MORE NEW
VESSHS THAT HAVE THE CHARACTERISTICS REQURED BY THIS
PARAGRAPH|.
* S 220 AS 4608 is avenoed by adding anew sedtion to reect
Sac 4608045, USE OF THE BALANCE OF THE RESPONSE ACCOUNTT,

@ The commissioner may Lse norey from the response acoourt in the fund to
respond to ardease or threatened rdlease when

(D the rdease or tiveatened rdease is a catastrgohic ol rdease or
catastrophic oil dsdarge; or

(2 the rdease or tireatened rdease of oil or a hezardous substanoe
presarts athreet to the econamy, the environmernt, or public heatth if,

(A) within 120 hours of being advised of ardesse or threatened
rdease, the comissioner prepares ad provides to the governor a wiitten
report relating to the release or threatened rdease and the response under way
by the departert; ad

(B) nat later then 120 hours after the conrissioner is acMised
of the rdease or thregtened, rdease, the governor issUes anadiministrative order
approving the commissioner’s Lse of the money in the acoourt; in issuing the
admnistrative ader, the govemar shall goarove or modify and gprove the
dae's resoose to the rdeese or tivestiened rdeese a8 s out in the
conmissioner’s repart ad may, & any time during the period of the tate's
resoonee to the rdeese or threstened rdease, approve, disapprove, or modiify
action taken or expedted to ke taken by the department in its use of noney in
the response acoourt to respond to the rdease or threstened rdease.

(b) The repart of the comrissioner required by (&)(2)(A) of this sedion
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(D must summa’e
(A) the reture and extent of the rdeese;
(B) the resporese adtion by the date, whether actually taken or
eqetted; ad
(O the aosts to the Sate of the action actually taken or expected
to ke taken ed
(@ ney provide ather inforetion about the discharge thet the
commissioner believes nay le rdevant.

* Sac 230 AS 46.08.0680(3) is aencked to reedt

@ The commissioner shell submt arepart to the legidlature nat later then the
10th day following the convening of each regular session of the legdlaiure. The report
may indude information corsidered significant by the conrissioner but must indude:

(1) the amout of money eqpanded by the depatment under
AS 46.08.040(a) during the preceding fiscal yee,

(2 the amount and source of money received and noney recovered by
or on behalf of the department during the preceding fiscal year & Spedified in
AS 46.08.020 and 46.0802%5,

(3 asummary of municipal participation in the department's regooses
that were paid for [FUNDED] by the fund;

(4) adetaled sunmary of departent activities in respanses paid for
[FUNDED] by the fund during the preceding fiscal year, including response
desariptions and datements outlining the neiure of thethreet; [IN THIS PARAGRAPH,
"DETAILED" INCLUDES INFORMATION DESCRIBING EACH PERSONAL
SERVICES POSITION AND TOTAL COMPENSATION FOR THAT POSITION,
EACH CONTRACT IN EXCESS OF$20,000, AND EACH PURCHASE IN EXCESS
OF $10000] ad

(5 the prgected cost to the departrernt for the next fiscal year of
monitoring, gperating, and maintaining Sites where responese hes been conrpleted or is
expected to e continued during the fiscal yesr.

* Sac 24, AS 46.08.060(C) is arended to reatt

(© Inaddition to the department’srepart required under (@) of this section, the
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1 govermar shall suiomit arepart about Lee of the fund during the previous fiscal year to

2 the legdaiure nat later then the 1Gth day folloning the convening of each regular
3 sessn of the legdlature. In the repart, the govermor shall desaribe in detall the
4 govemor’s use of money from the fund, with seperaie explanations, by agency, of the
5 activities thet were paid for [FUNDED] wider the authority of AS 4608045
6 [AS 46.08.040(0)].
7  *Sx S5 AS46.080753) is aveded to readt
8 @ The dae hes a lien for expenditwes by the sae from the oil ad
9 hezardous substanoe rdease prevention and resparse fund* or from any ather Sate
10 fund, for the costs of response, containment, renoval, or remedial action resulting from
11 an ol or hezardous substance release [SPILL, or, with respedt to response aosts, for
12 the oosts of response to athreatened [THE SUBSTANT. L THREAT OFA|] rdeese
13 of oil or a hazardous substanoe® against all property onned by a person who is
14 deterined by the commissioner to ke liable for the expenditures under this dhggter,
15 AS 4603 AS 4604, 22 US.C. 9607, or other date or federd law: The lien indudes
16 interest, at the meximum rate alonable under AS 45.45.010(@@), from the cete of the
17 expendtures. The Sate may file an action in acourt of conpetert jurisdiction in order
18 to foredose an tre lien.
19 *Sx 26 AS4608075€) is arended to readt
20 © A parsn with an oanership interest in property against which allien is
21 recorded may bring an action in a court of conpetert jurisdiction to reguire thet the
22 lien ke rdeased The lien may be rdeased to the extert of thet person's ownership
23 interest if the court finds thet the parson is nat liable for the expearses incurred by the
24 date in comnection with the costs of respanse, containent, renoval, or reedid
5 action resulting from the [OIL CR HAZARDOUS SUBSTANCE] rdease, or from the
2 threatened [THREAT OF rdease” of oil or a hezardous substanee
21 *Sx 27, AS46.0890009) is avended to reedt
28 9 'rdeass
29 Lw - mears ay spilling, leaking, punping, pouring, emiting,
0 enpiying, discharging, injecting, escaaing, leaching, duping, or disposinginto
3L the ermronment™

CSSB 215( ) 18-
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181 [, EXCEPT THAT "RELEASE] does nat indude
() apemitted rdeass* or

(i) anadt of neture;
* S 280 AS 46.08.900(11) is aencked to reedt
(11) "threatened rdlease’ mears [AN IMMINENT DANGER] thet

rdeese is imminent; a release is imminent if
(A) it isimpending, or on the point of happening; or
(B) though nat impending, in the judgment of the
commissioner
(1) the incident or occurrence mav reasonably be
expected to culminate in an actual rlease: and
(i) that actual rdlease mav reasonably e expected to
cause persond injury, other injury to life, or loss of or damege to
property, including the environment [WILL OCCUR;
* S 20, AS 4608900 s arerded by adding anew paragrgoh to reedt
(13) "catastrgphic ail dscharge’' and *catastrgphic oil release” have the
meaning gven th; term "catastrgphic ol discharge’ in AS 46.04.900.
* S 0. ASHIAY) is arended to readt
(8) ’hrestened rdeass’ meas [AN IMMINENT DANGER] thet a
rdease is imminent; a release is imminent if
(A) it is impending, or on the point of happening; or
(B) though not impending, in the judgment of the
commissioner
(1) the incident or occurrence mev reasonably be
expected to culminate in an actual release: and
(i) that actual release mav reasonably e expected to
cause persond injury, other injury to life, or loss of or damege to
property, includine the ermronment [WILL OCOUR.
* S 3l AS196605, AS 4356200, 4356.210, 4356.220, 4356.230, 4355.240,
AA446.025@)4) ad (5); AS 46.08.040(b), ad sec 3, ch 112, oL A 1989 are repedled
* Sec 2 REVISOR OF STATUTES TO REMISE REFERENCES.  |In eadh of the

19 CSSB 215( )
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following, the revisor of datutes shall delete references to "oil and hezardous substance rdeese
resoonse fund” and insert in dace of each deletion areference to "oil and hazardous sustance
rdeese prevertion ad regose  fund” AS 26.23.G20(g)(Il), 26.23.050(b);
AS 20.60.560(€)(1), 29.60.599(4); AS 46.08900(5).

* Sc 3B TREATMENT OF APPROPRIATION TO FORMVER SPILL RESERVE FOR
PURPOSES OF AS 4355230, For the purpose of former AS 43.55.230(9)(2), repedled by
this Act, an appropriation to the former spill resanve referred to in AS 20.605100), the
reference to which is deleted by ssc 3 of this Adt, is nat an expenditure.

* S 3. SURCHARGE IMPOSED BY AS 4335201 - 4355.231 NOT LEVIED. In
addtion to the drourstances st out iIn AS4356.231, the sudhage authorized by
AS 4355201 is nat levied on or after the effective date of this sedtion if

(1) the Hghteenth Alaska Sae Legdature does nat, during the Seood
Regular Session or during any speda sessan held befare the effective cete of this sedtion,
aoproriate at least an amount equd to the belanoe, anthe day befare the effective dete of this
sedtion, of the former spill resenve inferred to in AS 29.60.510(b), to the response acoourt in
the oil and hezardous substance rdlease prevention and response fund; or

(2) the govemor vetoes or redlices the amount appropriated under (1) of this
sedion

* S 3B TRANSITIONAL PROVISONS APPLICABLE TO CONSERVATION
SURCHARGE ON OIL IMPOSED BY AS 4355200 AFTER JUNE 30, 194, AND
BEFORE THE EFFECTIVE DATE OF THIS SECTION. After June 30, 1994, and befare the
effective date of thi* sedion, every producer of ol who is required by AS 43565200 -
43.55.240, repedled by this Act, to pay the oil consarvation surdarge of $05 per barrel of oll
shall pay thet levy. The provisions of AS 4356.210 - 43.55.240, repedled by this Act, apply
to the anounts received by the state under AS 4355.200 - 4355.240, but as to the anounts
received after June 30, 1994, ad befare the effective cete of this sedtion, if so appropriated
by the legislature and notwithstanding any ather provision of law relating to the deposit of ad
aooounting for those recaipts,

(1) on the effective date of this sedian, the commissioner of revenue sl
dlocate
(A) 50 percert of the amount received to the response acoourt

CSSB 215( ) 20
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estabished by AS 46.08.010(Q)(2), as arended by ss¢. 13 of this Act; ad
(B) 90 peoat of the amount receved to the contingency ad
aoaterment aooount estalished by AS 46.08.010@)(1), as avended by sec 13 of this
Act; ad
] the dllocations mecke under (1) of this sedtion are credited to the respedt
aooounts for punposes of determination of the suspension and reinpaosition of the surdnarge
under AS 4356221 ad 4356.231, added by secs 8 ad 9 of this Act.

* S 36, Sedion 19 of this Act takes effect on the effective cite of a version of Saete
Bill 33 eneded by the Eghteerth Alaska Sate Legdaiure transferting the Alaska Sate
Emergency Resoose Commrission from the Department of Ervironmental Gonservation to the
Department of Military ad \Vieterans' Affairs.

* St 37. Bxognt as provided in ss. 36 of this Adt, this Act takes effect July 1, 1994

21- CSSB 215( )
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FISCaL note

STATE OF ALASKI.
194 LEGISLATIVE SIcSSON

Revision Date:
TiUe:
substance release response fund...

Miller

Hs. Resources Committee

An Act relating to and redesignating the oil and hazardous

Sponsor:
Requestor:

Expenditures/Revenue*:

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0

FY95 FY96

Eapital

REVENUE FUND SOURCE: 5,300.0 | -10.000.0

FUNDING:

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL

POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: $ 0.0

0.0 T0

ANALYSIS: (Attach a separate page if necessary.)

0 Cr*}

STA .

BILL NO. cssB 215(FIN) am(EFD FLD)

Dept. Aftected:

Component:

COMPONENT SERIAL NO.

(Thousands of Dollars)
FY97 FY98

0.0 0.0

-9,900.0 | -9,500.0

(Thousands of Dollars)

0.0 0.0

Revenue
"BRU: Revenue Operations
Oil & Gas Audit Division

115
FY99 FYO00
0.0 0.0
-4,500.0
0.0 0.0

Revenue reduction estimates are based on production and tax revenues included in the Revenue SOUICES BOOk, Fal 1993 and expenditure
analysis provided by the Department of Environmental Conservation. The fiscal note represents a simple mathmatical calculation based on those

estimates.

As requested by th9 House Resources Committee, analysis for the next five fiscal years is provided.

Rod R, Mourant /(

;7 7 VWY

Prepared by:
Division: CommissioneTa-Office V
Approved by Commissioner: Darrel J. Rexwinkel

Agency: Revenue

Phone: 465-

2302

Date: April 15, 1994
Date: April 15, 1994

PREPARER TO PROVIDE ALL DISTRIBUTICN GOPIES TO GOVERNOR™S LEGISLATIVE OFFICE
For furtter distribution infonatin all treGovermor™s Lepsskatine Office

[Rw 11/93) 94li*cal.nt<Ul

Page 1 of 1
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FISCAL NOTE
STATE OF ALASKA /&&m &/ BILL NO. CSSB 215 (FIN)
1994 LEGISLATIVE SESSION ok " e
jEs/ /1 [fc /2 /
Revision Date: April 13. 1994 Department Affected: Department of Law
Title: .redesignating the oil and hazardous BRU: EXXON VALDEZ Litigation
release response jnd..." Component: EXXON VALDEZ Litigation
Sponsor: Senator Miller
Requestor: Senate Finance COMPONENT SERIAL NO. 1175

EXPENDITURES/REVENUES:

OPERATING FY 95 FY 96 FY 97 FY SB FY 99 FY 00
PERSONAL
TRAVEL
CONTRACTIIAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-'

CAPITAL
REVENUE

FUNDING:

1002 Federal

1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSIS: (Attach a separate page if necessary.)
The CS for SB 215 makes sufficient changes that there will not be a fiscal impact for the Department of Law.

< U-/ =/'e

Prepared by: Richard I. Peaues. Director Phone: 465-3672

Division: Administrative §ervices Digstpm - Date: April 13. 1994
L JVX -X W e /f™ Kkt

Approved by Commissioner:  Bruce M. BotelM, Attorney General

Agency: Department of Law Date: Al 13. 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR™S LEGISLATIVE OFFICE
For further distributian information cl the Govermor™s Lagislative Office
Rev 11/03 Page 3 of_i



FISCAL NCTE
STATE OF ALASKA BILL NO. CSSB 215 (FINlam (efd tdl

1994 LEGISLATIVE SESSION

Revision Date: Aptil 22. 1994 Department Affected: Department of Law
Title: .mmmmredesignating the oil and hazardous BRU: EXXON VALDEZ Litigation
release response fund..." Component: EXXON VALDEZ Litigation

Sponsor: Senator Miller
Requestor: Senate Resources COMPONENT SERIAL NO. 1175

EXPENDITURES/REVENUES:
OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND &

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING:

1002 Federal

1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSIS: (Attach a separate page if necessary.)
The Finance Committee amendment to CSSB 215(FIN) makes a minor change in syntax and as provided in the

department's April 13 fiscal note, there wil not be a fiscal impact for Law.

Klvlila 1. =
Prepared by: Riighanj.l.FH@gges, Dirfsgtor Phone: 465-3672
Division: Administrative Services Division ‘A Date: April 22, 1994
V - TAWYOC. i» i1
Approved by Commissioner:  Bruce M. Botelho. Attyrnev General
Agency: Department of Law Date: April 22. 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR*®S LEGISLATIVE OFFICE
For further distributian informattion cll the Govermor™s Legislatave Office
Rev 11/93 Page J of J



FISCAL NOTE

STATE OF ALASKA BILL Bi,* Veivion: &-5S3 rite s')
1994 LEGISLATIVE SESSION (S) Publish Date: £ -3%
Revision Date: Department Affected: Environmental
Title: Oil and Hazardous Substance Release Conservation

Response Fund BRU: SPAR/Adrainistrative Services
Sponsor Senator Miller Component: All SPAR Components
Requestor ~ Senate Resources Committee Response Fund Administration

COMPONENT SERIAL NO.

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES

GRANTS,CLAIMS

MISCELLANEOUS
TOTAL OPERATING $550.0 $1,449.0 $2,860.0 $4,283.0 $5,469.0 $6,918.0

ICAPLTAL EXPENDI TURES : 1 1 | i 1
CHANGE INREVENUES( ) | i | 1 1

FUNDSOURCE
1002 Feckral Receipt!

"003 GF Meich
104 G- $550.0 $1,449.0 $2.860.0 $4,283.0 $5,469.0 $6,918.0

10065 GHProgram Receipt
1006GHMHTIA

Cther
TOTAL $550.0 $1,449.0 $2,860.0 $4,283.0 $5,469.0 $6,918.0

Estimate of any current year (FY94) cost*

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:  (Attach a separate page if necessary.)

See attached

Prepared by: Bob Poe. Director Phone:  465-5010
Division: Information & Administrative Services Date: 2/24/94

Approved by Commissioner
Agency:  Department of Environmental Conservation Date: 2124194

PREPARERTO PROVIDE ALL DISTRIBUTION QOPIES TO GCOVERNCRS LEGISLATIVE OFHCE
For furtter distriutian infomatian, calll treGovermor™s Lagislatinve Office
(REV 1¥B) g-/esir/fTrova15ds Page 1 of %
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FISCAL NOTE

FYO6 FY 96 FY 97 FY 98 FY 99 FY 00
Revenue from .025 surcharge $12,750.0 $12,250.0 $11,250.0 $10,250.0 $9,500.0 $8,500.0
State Spill Prevention Program* $13,300.0 $13,699.0 $14,110.0 * $14,533.0 $14,969.0 $157418.0
Difference ($550.0) ($1,449.0) ($2,860.0) ($4,283.0) ($5,469.0) ($6,918.0)
Total GF Cost $550.0 $1,449.0 $2,860.0 $4,283.0 $5,469.0 $6,918.0

*This number reflects current funding of the states sill response and prevention program, increased by 3% e”~ch year for
inflation.
This legislation proposes to fund the states®s entire sill prevention and response program from a 2.5 cent per barrel
surcharge on crude oil produced inAlaska. Since SB215 Version "U" now allows the catastrophic account, established
in SB215, to be used for both hazardous substance and oil spills, and there isno spill-size-threshold in order ® access

the catastrophic account, no non-catastrophic sill reserve need be established.

The figure for the 2.5 cent surcharge revenue is extrapolated from forecasts contained in the Department of Revenue

Page 1

5-Year Total
$64,500.0
$86,029.0
($21,529.0)
$21,529.0



FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Dale:

Tiilc:

Sponsor:
Requestor:

19- Jan-94
Oil and Hazardous Substance Release
Response Fund
Senator Miller
Senate Resources Committee

No. (__

BILL Bill Versio™

(S) Publish Dale: s -

Environmental
Conservation
BRU: SPAR/Administrative Services
Component; All SPAR components
Response Fund Administration

Department Affected:

COMPONENT SERIAL NO.

Ex nendilurcs/Revenues:

OPERATING EXPENDITURES

FY 95

PERSONAL SERVICES

TRAVEL 1
CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND&STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS

TOTAL OPERATING

5,100.0

CAPITAL EXPENDITURES

CHANCE INREVENUES ()

(UNO SOURCE
1002 Feckral Receipts
1003 OF Vhich

100t CF

5,100.0

1006 GHProgram Receipt
1006 GFMIIMA

Other

TOTAL

Estimate of anj current year (FY94) cost: S

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:

(Attach a separate page if necessary.)

See attached

Prepared by: Bob Poe, Director

Division: Information and Administrat've Services

Approved by Commissioner John Sandor
Agency:

Department of Environmental Conservation

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR*®S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

REV 1/B) g-/alir/fovbirkfomxis

FY 96 FY 97 FY 98 FY 99
5,899.0 7,110.0 8.333.0 9,369.0
5,899.0 7,110.0 8.333.0 9,369.0

Phone:  465-5010
Date: 1/19/94
1 /ba jas
S' Date: 1/19/94
Page |

AS

of

44 -

FY00

2

10,618.0

10.618.0



FISCAL NOTE

continued
BILL NO. SB 215
FY 95 FY 96 FY 97 FY 98 FY 99
Revenue from .02 surcharge 102000 98000 90000 82000 7,600.0
Suite Spill Prevention Program* 133000 136990 141100 145330 149690
Difference -31000 -3899.0 -51100 -63330 -7,3690
Non-caiastrophic Spill Reserve 20000 20000 20000 20000 2000C
Total GF cost 51000 58990 71100 83330 93690

*This number reflects cuncnt funding of the state's spill response and prevention program, increased by 3%each year for
inflation.

This legislation proposes to fund the suite's spill prevention and response program entirely I'rom a .02 cent per barrel
surcharge on crude oil produced in Alaska. Emergency response to releases less than a catastrophic nature (under

4,200000 gallons) must also be financed under this program. The .02 surcharge docs not produce enough revenue to
provide for emergency responses of this nature, therefore, and additional 52000000 "non-catastrophic" spill reserve is the
minimum necessary for adequate response measures, based on recent history. Actual risk of a combination of "orphan" spills
requiring a suite response of over 52 million is gTcat, and more funds would be necessary.

The figure for the .02 cent surcharge revenue is extrapolated from forecasts contained in the Department of Revenue
"Revenue Sources Book”.

FYOO
68000
154180
-86180
20000
106180



FISCAL NOTE
STATE OF ALASKA BILL NO. CSSB KISfRES)

1994 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration
Title: "An Act relating to oil and hazardous BRU: Finance

substances:..." Component: Finance

Sponsor: Senator Miller

Requestor: Senate Finance COMPONENT SERIAL NO. _59
EXPENDITURES/REVENUES: (Thousands of Dollars)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
T.1AVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLIES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES 0.0 0.0 0.0 0.0 0.0 0.0
FUNDING SOURCE: (Thousands of Dollars)

1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 .0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
OTHER 0.c 0.0 0.C 0.0 0.0 0.0
TOTAL .0 0.0 0.0 0.0 0.0 0.0
Estimate of any current year (FY 94) cost:." $ 0.0

POSITIONS:

FULL-TIME 0.0 0.0 0.0 0.0 0.0 0.0
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Don Wanie \ Phone: 465-2240
Division:  Finance W Date:

Approved by Commissioner: Nancy Bear Usera

Agency: Department of Adninistration Da,,:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR®™S LEGISLATIVE OFFICE
For further distribution information il the Govermor™s Legislative Office
Rev 01/94 Page 1 of__1

OOF/JT/SB215.FN



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3X67 or 465-2450

FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM February 21, 194
SUBIJECT: Use of the "4/0 fund’ for acquisition of capital assets for
emergency preparedness (Work Order No. 8LS-110AO. 13
TO: Senator Drue Pearce
ATTN: BIll Mles
FROM: Jack Chenone
Legislative

The version of Serate Bill 215 to which this amendment attaches proposes to split

the nickel. The fund would be divided into two accounts. | propose to attach the

amendment to the account-the “abatement account'-from which other capital

gg\ﬂpropriations are authorized. If that is an incorrect response on ny part, please
.

| don't know what "preparedness’ invalves, o | sturmbled my waw to the description
set out in the last part of the attached amendment. | also tie the proposed change
to somithing that responds to a "disaster emergency,” ~  which is not necessarily the

y The statute cited defines disaster as:

... the occurrence or imminent threat of widespread or severe damage,
injury, or loss of life or property resulting from a natural or man-made
cause, including . | .

_ SA) fire, flood, earthquake, landslide, mudslide,
avalanche, wind-driven water, weather condition, tsunami, volcanic
activity, eﬁ|dem|c, air contamination, blight, infestation, explosion,
riot, or shortage of food, water, fuel, or clothing; .

(B) the release of oil or a hazardous substance, if
the release requires prompt action to avert environmental danger
or damage; and

_ (C) equipment failure, if the failure is not a
predictably frequent or recurring even: or preventable by adequate
equipment maintenance or operation;



Senator Drue Pearce
February 21, 1994
Page 2

saTe &s a "disaster” » & those temrs are defined in AS 2623900, Please take a
!?tokattmstv.ueardseeifrryreferenceto"dwsterenergerql'owersWnaIyou
intended.

I this effort is wide of the mark, let e know and I'll redraft to your spedifications.

JBCqc
A-147 —
Enciosme

""Disaster emergency" is defined by the same statute to mean

. the condition declared by proclamation of the governor or declared by
the principal executive officer of a political subdivision to designate the
imminence or occurrence of a disaster;



8-L511070.13
Chenoweih
2/21/94

AMENDMENT

OFFERED IN TOE SENATE BY SENATOR PEARCE
TO: 215RES) "0" Version

Page 9, line 10 after "in™:
Insert "AS 46.08.040(aH2)(Q(V) for the acquisition, repair, or improvement of
assets as disaster emergency preparedness measures and in'

Pace 13 line 2, after 1"
Delete "and"

Pae 13 line 24, after "AS 46.04.040"
Insert "and °
(M acquire, repair, or improve an asset having an
anticipated life of more than one vear and that is acquired,
repaired, or improved as a preparedness ness -e bv which the
state mav respond to. recover from, reduce, or eliminate the effects
of a disaster emergency, &, that term is defined bv AS 26.23.900;"
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WORAND UM State of Alashs

Department of Law

3ATE;

Shelby Stastny, Director " November 15, 1993
Office of Management FLE No.
and Budget ' " 663-94-0248
Jeff Hoover TEENOT 465-3600
Budget Analyst SUBJECT

Use of Appropriation from
470 Fund for DMVA Emergency
Operations Center

; . >Y
Robert X- Rogers *.
Assistant Attorney General
Department of Lav

INTRODUCTION

Some time ago you alerted this office to an
appropriation madB by the legislature to the Department of Mi litary
and Veteran Affairs (DMVA), Division of Emergency Services (DES).
The appropriation — Section 17(c) and 19 of chapter 79, SLA 1993 -
- made monies available to DMVA for "emergency operation center
enhancements.”™ Because this appropriation vao made from the O0il
and Hazardous substance Release Response rund (fund) , AS 46.09.010,
you asked this office if the purpose of the appropriation was
within the allowable purposes of the fund, and if the appropriation
could be expended without violating a statutory restriction that
says the fund cunnot be used for —capital improvements.

AS 46.08.010(b).

We find that construction of the pertinent statutes
turns on the facta to which they are applied. Generalizations can
not be reliably drawn. Given the facts of this case as presented
to us by the DMVA, we find that the proposed expenditures axe
within the allowable purposes of the fund and are not capital
improvements.

However, this 1is such a close call that we can make
reasoned arguments the othe\ way.l Accordingly, we suggest a
retroactive legislative change to AS 46.08.010(c) to expressly
allow the fund to be use"i for enhancement of the state emergency
operation center.

1 Indeed, legislative counsel has reached an opposing
conclusion. Memorandum, FY 94 Appropriation from the Oil and
Hazardous Substance Release Response Fund to the Debarment,
Military and Veteran®s Affairs, Division of Emergency Services (SB
1830, G, Utermohle (Oct. 13, 1993).



DEC 02 '53 O0V:56£n HILITPIRY P.FFfilKS JMY P.2/10

Shelby Staotny, Director Decenber 1, 1993
jerr Hoover, Budget Analyst 2
Office ol Management & Budget AGO File /663-94-0248

PURPOSES OP THE FUND

The fund was created by statute. AG 46.08.010.
Allowable uses of the fund are statutorily delineated.
AS 46.08.040. No expenditure may be made from the fund unless the
purpose of the expenditure 1is one of statutorily acknovl Iged

purposes.?

In this case, the money will be used to enhance the
emergency operations center maintained by the DMVA. Dollars will
be used to relocate certain Alaska State Trooper operations to the
center; to furnish and equip the center with various electronic
Investigation, tracking, and communication devices; to purchase and
book up an emergency power generator; and generally to convert an
empty suite of rooms into a command post.

Among other things, the fund may be used to "undertake
activities intended to establish the preparedness of the state to
act in accordance with [contingency] plants].” / /
AS 46*08.040(e) (@) (C). Alaska must have both a state and regional = /* "7°A"
contingency plan. AS 46.04.200; AS 46.04.210. One of the primary y'l \dL
jobs of DE-3 is to implement those plans 1in the event of a
catastrophic release of oil. as 46.04.0e0,- gee also as 26.23.030, [
26.23.040. To do so, DES needs a center from which to implement
its incident command system. Id. See also 46.08.100 - 46.08.190,
Thus, -equipping the command center so that DMVA can adequately
respond to oil catastrophes ia an activity intended to establish
the preparedness of tne state to act in accordance with its
contingency plans.3 Accordingly, the proposed purpose 1is a
statutorily vrecognized purpose.O

2 The introductory clause of AS 46.08.040 only mentions "the
commissioner of environmental conservation,M However, the
application of 46.08.040 to others is made clear by
AS 46.08.010(c). Accordingly, wa started with the threshold

conclusion that no expenditure may be made from the fund by anyone
unless for a purpose iterated in AS 46.0B.040.

3 Parsons responding to an oil catastrophe must also Implement
the National Contingency Plan. 40 C.F.R. Part 300 (1993) .

0 Our interpretation of AS 46.08.040(a) (2) (C) 1is based, in part,
on the historical interpretations given this language by the
Department of Environmental Conservation (DEC). As the agency
tasked with 1implementing this statute, DEC"S interpretation is

entitled to some weight. Peninsula Marketing Agg"n v. State. 817
(continued. ..}
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CAPITAL IMPROVEMENTS
A. STATUTORY DEFINITIONS

Activities otherwise allowable under as 46.08.040 are
expressly disallowed 1if they constitute "capital improvements."
AS 46.08.010(c) - One cannot spend monies from the fund ee even for
purposes identified in AS 46.08.040 — if the expenditure is for a
capital improvement. Thus, thi3 question arises; Are the proposed
retivities and expenditures at the operations center "capital
improvements”™ within the meaning of the lav?

To answer this question we first conducted an analysis
of pertinent statutes and cases. Because the appropriation had
been made part of the 1994 capital budget, ch. 79, SLA 1993, we had
to ascertain whether an item could be a capital i1tem for budget
purposes but not for purpoaoc of the fund. We find that it can be.
The pertinent definition for budget purposes is AS 37.07.120(4) :

"capital projects™ and “capital improvementsO
moan an allocation or appropriation item for an
asset with an anticipated life exceeding one year
and a cost exceeding $25,000 and 1include land
acquisition, construction, structural
improvement, engineering and design for the
project, and equipment and repair costs.

4 (...continued)

P.2d 917, 922 (Alaska 1991). DEC has, in the past, relied upon
this language to expend, or to permit DWA to expend, money fronm
the fund on on emergency broadcasting satellite uplink, an
electronic map, general communications equipment, and emergency
response personnel. The expenses under consideration 1in this
memorandum are not substantially different in form.

Furthermore, these previous expenditures have been
brought to the attention of the legislature, AS 46.08.060: e.g”"
1992 APEC. Oil and Hazardous substance Release Regnonao Fund Annual

Report. 25, 27-28. At no time has the |legislature negatively
responded to theee reported expenses. Personal communication with
Barbara Frank, DEC, November 29, 1993. On the contrary,

AS 46.08,040(a)(2)() 1is an expansion of sections previously
dealing with preparedness, cr. section 29.ch 191, SLA 1990 with
section 3, ch. 90, SLA 1989. This particular subsection was not
revised when recent amendments were made to other subsections. See
Bection 13, ch, 83, SLA 1991. This acquiescence constitutes a form
Of ratification. Hafllno V. Inlandboatmen®s Union of Pacific, 585
P.2d 870, 876 (Alaska 1978) (The "operational hietory"” of a statute
is a factor in its construction).
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On the u*ner hand, the pertinent definition for purposes of
t&d fund is AL 46,09.900(1):

eTapital improvement”” includes construction,
renovation, repair of, and improvement to, a
building, but does not include other improvements
to real property, such as construction of a dike
or retaining vail.

Obviously the former definition is more inclusive than
thelatter. While the telecommunications, investigation, and
tracking "equipment”*that make up the bulk of this appropri ation
would clearly be "capital improvements””for purposes of Title 37,
they may not affect the "building®”and, therefore, may not be
"capital improvements” for purposes of Title 46.The ~"to a
building”™ phrara of AS 46.08.900(1) »ake6 that provision quite
narrow, and clearly distinct fr*-"® AS 37.07.120(4) ,5 We conclude
that 2tn item can be "capital™ for budget purposes but not "capital”’
for purposes of the fund.

B. DEVELOPING A TEST

To determine whether the expenditures proposed by DMVA

vere, in fact, "improvements to a building,”” we turned our
5 Legislative counsel noted that AS 46.08.900(1) begins with the
word "includes"™ vrather than "means." From this, legislative

counsel argued that AS 46.08.900(1} is really quite broad; that
improvements "to a building”™ are just one example of the types of
improvements excluded by AS 46.08.010(c). We believe the tore
natural reading 1is one in which "to a building™ 1is operative; one
in which "to a building™ 1B expressly stated as a fora of
Limitation. Any illustrative list established by the word
"includes™ is a listing of those activities to which a building
might be subjected: construction, renovation, repair, and other
improvements.

We find that the commas in the definition“support this
interpretation. Also, the second use of the w O "includes™ tends
to show that the word ia. used to differentiate rather than
Illustrate. It differentiate* these types of improvements normally
thought of as capital- improvements to buildings and improvements
to realty- into two legal categories. The first, improvements to
a building, are capital, while the second, improvements to land,
axe not capital for purpose of this law. Furthermore, we deem it
unlikely that the legislature would make equipment and other assets
a part Of the definition simply by using the word "includes™ when
the legislators had an explicit model available in as 37.07.120(4) .
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attention to the .laws of Tfixtures, real property tax laws, and
other cases involving buildings. Prom these cases we were able to
establish a legal test, which wo applied to determine whether the
proposed actions were "capital improvements"™ within the meaning of
AS 46.08.900(1).

From Hikita v. Bichiro Gyogyo Kaisha Ltd,, 713 F,2d
1197, 1198 (Alaska 1906), we learned that in ordinary custom and
vsage "improvements"™ and "equipment™ are differentiated.6 Prom
Hydaburg Co-op v, Hydabuxrg rishcrita, 826 P.2d 75i, 752 (Alaska
1992), we learned that two trademarks of a "capital improvement"™ to
a building are that the improvement makes the building functional
and that it contributes substantial value to the building. See
also id. at 757, n.li. Prom bright v, city of palmer, 468 P.2d 326
(Alaska 1970), ve learned that a capital 1improvement must be a
tangible asset; that capital improvements are associated with value
represented by real or personal property 1in some form and with

relative permanency.

City of Juneau v. Hixoon, 373 P.3d 743 (Alaska 1962)
construes the term "capital 1improvement” as used in article 9,
section 9, of the Alaska Constitution. From that case ve learned
that a capital improvement is characterized by permanency. HIXson
alerts US to the fact that the term "capital improvement” cannot be

applied 1in any generic sense. Sach activity, transaction, or
undertaking must be examined on its own facts in light of the
unique statutory or constitutional definition o : ‘“capital

improvement” that is being employed.

In Bixson our supreme court cited a New Hampshire case
for the proposition :hat a capital improvement is something that
betters the building or premises and 1is distinguishable from
ordinary repair or current maintenance. Because our supreme court
felt comfortable looking to other jurisdictions, we did too. We
learned that if it is physically and commercially unfeasible to
separate an improvement fr rm a building, the improvement 1is more
likely than not a capital improvement to that building. Honeoye
Storage Corp. V. Sd, of Assessors, 433 N.Y.S.2U 943 (N.Y.A.D.

1980) .

In general, our review of case law showed us that courts
apply a two part test to determine whether an improvement that
involves a building ia a capital 1improvement. First, the

guestioner must ask: Is the questioned
e implemented for the purpose of making the building fundamentally

6 See also Crown C0CO, Inc. v. Coma' of Revenue, 336 N.W.2d 272
(Minn. 1983) .
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functional? If the answer is "yes," th* activity is more likely
than not a capital improvement and the questioner need look no
further. If, however, the answer ie "no," the questioner analyses
five factors: the nature of the activity, the extent of the

activity, the cost of the activity relative to the cost of the
building, the benefit to the building occasioned by the activity,
and the degree of permanence of the results of the activity. Such
scrutiny reveals characteristics that tend to define the project.
Georgian Gardens Tenants Ass'n. v. Georgian Gardens, 392 A.2d 64X
(N.J. 1991).7

By nature, the courts seem to be asking for a common-sense
analysis or the activity, 1is the item in question structural? is
it an integral component of the building? 1is it an undertaking
without which the building would be noticeably lacking? will the
building be harmed by removal of the item resulting from the
activity? If so, th? 1item 1is of the nature of a capital
improvement. ir not, the item is less likely to be a capital
improvement.

By extent of the activity, oourta are asking what the extent
is relative to the whole building. Does it involve all the square
footage of the building, or just a part? Does it go on for an
extended duration or 1is the activity resulting 1in the asset
reasonably short in duration?

By cost, the courts are moat often speaking of cost of the
guestioned activity relative to the cost of the building. Looked
at another way, this question 1is whether the activity addo

7 See also. Cafritz Co. v. Diot. of Columbia Rental Sousing
Comm’n, 615 A.2d 222 (D.C. App. 1992);
Norene v. Municipality of Anchorage,704 P.2d 199 (Alaska
1985)?
)In re Marriage of Aird. 530 N.E.2d 556 (111. App, 1988);
rIJW Y. McNeil, 302 N,E.2d 557 (Kass. App. 1987);
Glenville cables/stem Corp. v. State Tax Comia'n, 531 N.Y.S.2d
137 (N.y.A.D. 1988); ,
jfoneoye storage Corp. v. Bd of Assessorsof Townof Bristol,
433 N.Y.S.2d 943 (N.Y.A.D. 1988).
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substantial value.to the building.

The benefit to the building factor involves* functionality.
Can the building function without this item or it the benefit of
the undertaking needed to make the building functional? Does the
activity result in something that the building must have ov
something that would merely be helpful? Also, this factor
addresses tne question of whether the building viii be
substantially more valuable after the activity than before.

The degroe of permanence 1is probably the quintessential
factor. Will the item last as long as the building or must it be
replaced regularly? Long lasting 1items tend to be capital
improvements while items with a relatively short life are not.
Permanence 1is viewed in light of permanence relative to the life of

the building.
C. APPLYING THE TEST TO THESE SPECIFIC UNDERTAXINGS

After extracting this test from the case law, we
conferred with you end dkva. Together, we applied this teat to the
undertakings at issue. DMVA produced explicit information
outlining the nature# extent, cost# etc. of several items. We have
concluded that the activities occurring at DWVA"s operations center
ere not "capital improvements” to the building within the meaning

Of AS 47":.00.900(1) .

In this memorandum# we will not again review every item
involved in the questioned appropriation.8 Some costs are clearly
not questionable, such aa the purchase and installation of
computers.9 Other costs might be questionable if standing alone#
but are not 90 when considered 1incidental ancillaries to an
allowable undertaking. Running a wire from the existing electrical
service to a stove falls into this category. Wiring would normally
be considered "capital,” but when it is ancillary to installation
of a stove# the wiring 1is considered part of that stove and not
capital. Allen v. Allen, 334 p.2d 303 (Alaska 1976).

We chose tvo examples of the items scrutinized for the
purpose of showing how we applied the test and reached our

8 Extensive review of each item did occur during discussions and
development of this memorandum.

9 Minutes, H.Res.Committee, at 7 (May 3, 1989), confirms that
the legislature contemplated use of 470 Funds to purchase
equipment. Additionally, the word "equipment"™ is conspicuously

present in AS 37.07.120(4) and absent from AS 46.08.900(1).
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conclusion:

1. Emergency Generator

In materials presented to the legislature, DKVA sought
$165,000 for an “&uxiliary power generator.”” Because large pieces
of equipment such as furnaces and generators arc often affixed in
such a vay ae to become a permanent part of the building, we
initially presumed that this item would be disallowed as a capital
improvement. However, DKVA explained that the building was already
wired for the genorator and that "installation™ of the generator
consisted Of pulling a transportable generator up to the building
and connecting it to the existing wiring. The generator will not
even be housed directly within the operations center.

Obviously, the building functions at this time despite
the absence of a generator. The building draws power from the
grid. Equally obvious is the fact that a transportable generator
has no permanence in the building. It can readily be transferred
to some other location. By 1its nature, a generator stored in a
portablet stand-alone building appears to be equipment, not an
improvement.

The extent of the generator, relative to the building,
v/ is nothing. The cost of the generator is minimal relative to the
cost and value of the building, in the balance, the generator is

not a capital improvement.

2 . upgrade of Air Handling Bysten

The documentation submitted by DKVA to the legislature
includes a reference to "upgrade of air conditioning system/air

handling.” This appeared to be capital. However, upon further
inquiry, responses from DKVA revealed that the agency already
possesses three "etand-nlone™ air conditioning units. The

"upgrade”™ consists of moving a unit from the second floor of the
Armory and relocating it in the basement of the operations center.
Such ah activity clearly does not result in a capital improvement.

Moving a unit from one place to another adds no value to
the building, and the cost is infinitesimal. The fact that the
unit is being moved from one location to another chows that it has
no permanence in any particular location, rurtber, the building
already has a functioning air handling system. This unit 1is not
needed to make the building functional; it makes the computer
equipment Tfunctional by keeping it cool enough to operate.
Connecting water lines and power lines to a piece of equipment 1is
simply ancillary to that equipment and does not convert that
equipment into an improvement. Thus, after applying the test, we
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SUBJECT; FY 94 Appropriation tram the Oil anti Hazardous Subsonco

Release Response Fund to the Department of Military and
Veteran* Affair*, Division of Emergency Senvices (SB 183)

TOi Mike Creasy
Legislative Fiscal Analyst
FROM * George Utcm ahlclfy

Legislative Counsel

This memorandum is In response to your query regarding use of the oil and
hazardous substance release response fund. You have asked:

U the cfi and hm rdoui subuance release response fond a properfond
source for the appropriations made to the Department of Military sad
Veterans' Affairs In sections 17(c) and 19 of Chapter 79 SLA 1993 far
Emergency Operation Canter Enhancements?

The oil uni hazardous substance release response fund consists of meaty received
by the stare end appropriated to the fund by the legislature. AS 46.D8QQ The basic
purpose of the fund ism provide areadily available source of moneyfarthe placet
at expenses incurred by the Department of Environmental Conservation and the
Department of Transportation end Public Facilities to protect the environmentfrom
the release of oil or hazardous substances. AS 4808003, The fund may not be used
for capital improvements, except that the fond may be used to pay for the
construction or refurbishment of state ferry vessdls for responding to spffis of oil and
hazardous substances. AS 46.08.010(c) and 46.08.040(d)(2). For purposes of
cantrolling uses ofthe fund, 'capital improvement” includes construction, renovation,
repair of, and Improvement to, a building, but does net include ether improvements
to real, property, such asr;jnitninlon of a dike or retaining wall. AS 46.08"00(1).

Section 17(c), ch. 79, SLA 1993 end sec. 19, eh. 79, SLA 1993, page 16, lines 22-23

make appropriations from the oil and hazardous substance release response fond for
enhancements to the emergency operation center tralntatocri by the Department of

S/7'd HSJ zdldJ-i'd Ac'Williy UdSO:E3 EG. F3 ACM
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Military and Veterans' AffairAccording to the material Submitted by Ib*
Department of Military and Veterans Affairs in iupper? of it* request far the.
appropriations, the appropriations axe for capita] expenditures* in the form offeefiwy
improvement* and equipment purchase*, fcr thil Camp Denali armory in order to
relocate certain Alaska State Trooper operations to the armory, fumish and equip
the state emergency operation center, purchase an emergency power generator, and
upgrade the phone and communications systerrs at the center®

Hie projects funded by see. 17(c), ch. 79, SLA 1993 and sec 19, ch. 79, SLA 1993,
page 16, lines 22-23 involve significant capital improvements to the state emergency
operation center which wes a suite o i empty rooms at the Camp Denali annoy on
Fort Richardson. None of the projects funded by the two appropriation* involve
allowable capital improvements to real property, other than hufirtings, or to state
ferry vessels capable of assisting in oil spot dean up. The projects fended by the two
appropriations are obviously capital improvements to renovate or improve (furnish)
abuilding. Under AS 46LffILOIO(e), the oil and hazardous substance release response
fend may not be used fer such capital improvement*.

the appropriations for the state emergency operation canter enhancements
are inconsistent with the prohibitions Imposed by AS 46d&0I0(c), themis arisk that
the Alaska Supreme Coun would construe the appropriation* as an asexspt to
amend or suspend the provisions of AS 4&0&0I0(c) in violation of the confinement

requirement of the Alaaka Constitution. The Alaska Constitution expressly prohibit*
the legislature from enacting or amending substantive Ifiw ifl an gppropriation bftl by

V Section 17(C), ch. 7, SLA 1S9QJauto: -
The sua 0fJ43M0Q b appropriated from the oil and hazardous isbataaa idaise jwpeau
fond (AS 4&0L010) to the Dg?*nsa«U of MJUary tad Veunas™ A m * taX .cacryncy
operatione n w nhiaesaeati.

Section 19, ch. M, SLA 1993, papa 16, iina ZX-13 naiet

APPROPRIATION

nSio GENERAL FUND OTHER FUNDS
EsJUj/ocf
Operptica Center
W?ih«Tigg'-ggi*
(ED 99) 6A&IXQ SUfoo

2/ The atijhxi proposal suomitted by the dcpanrosat raquatod as appropriationof SUOti0CO
to complete theu prajeca. The legtiliiuni only ipotl “priaied * total OfSLO?SJOOO Cor the project
but did not specify whether tha dapajtmi&t w*s to mdenake IU or only aotae Of 0S prepoaca
projeca with now amount. Aeaardla] t docameau sabtained to tha Ogesof H tap aao I «sd
Saqget, Ihfi deparUQCU ksaucropiia] w as&plew neat of tha projects erigicalfy intended, bat is
Jjiviap wiphadc to mvAtg tha Trooper* to thastais tmarjvsqr operation oodur.

S/Z'd rN: . yyj.ntu ;sa 6&. vs acw



SANT BY:-sr*ta or Alasxa ill- 4-33 i 111UJ i UMB/3U03*V nevilir 4CU3»» 4

Mike Greary
October 13, 1993

Page 3

requiring that appropriation bills be confined to appropriations™ Article IX, sec.
13. On its face, the confinement requirement would apparently preclude as
appropriation from amending or suspending die terms of a substantive provision of
law. The Alaska Supreme Court has not had at occasion to conitrea this provision
of the constitution, so we have no guidance as th how rigorously this prevision would

be applied.

Tho Department of Law has had occasion to consider the confinement requirement
of the Alaska Constitution. The department concluded that the confinement
requirement did not defeat the plenary power of the legislature to appropriate
unobligated money In the state treasury. 1986 Inf. Alaska Att'y Gen. Op, April 23
(663-86-0460). Is the. department's view the legislature was not bound by law* which
restricted the use* for which a particular fund may be used. On the other hard, the
department concluded that the confinement requirement did prevent the legislature
from amending a prior appropriation so that it couid be used to pay one type of
[tanitOriJy cr | credit but not another. 1984 Inf. Alaska Ac*y Gen.
0P-, August . The amendment was construed by the department to
be an implied repeal of the latter income tax audit and thus consented the Invalid
Inclusion of substantive law in an appropriation bill. 1t is not dear from the Irfrirr*!!
opinions of the department 11 to what factors determine when, in its opinion, the
legislature would be bound by statute and when it would not

Other states that have a similar confinement requirement in their cacstitutica and
thax have addressed this issue, have concluded that money in a statutorily created
fond or acogn™ may be gppropriated only fa purposes consistent with the staate.
QHIdrec v. Hubbcn. 524 sc3d 336 (Ala. 1968). Gltv of North M W V. Florida

Defender Ofthe grrrnnnment. 481 So.2d 1196 (Fla. 1986). Once the legislature baa
specified that a particular fund or account is to be used for certain purposes, the
Icgbiarere cannot appropriate money from the fund or account for other purposes
without Amending the law by substantive legislation. Renedle? v. Pnlan. 413 SJ12i

107 (W.Va. 1991).

In conclusion, the appropriation of money from the oil and hazardous substance
release response fund for purposes set out is sac. 17(c), ch. 79, SLA 1993 and see.
19, ch. 79, SLA 1993, page 16, line* 22-23 Is not consistent with AS 46J&010(e). The

3/ Article fL UC. 13 of ins Alult Constitution iurim;
Jovory fiHl thedl te arhflcti u one ilibject uaicu U ks/a appropriation bul or on* codifying,
rotileg, or rs*na«|»R| stinlRj Is*. M i ftl swrgprtatloM Hsll m» gfigffld 1B
ApnmtiHniom. The labjoct of «*eh bl bsil be CrPnUeA inthe dtk. Tbs caasttty tiinte
Criili OC "Be itotur:eri by the Le|t*IPmr« of the Sure of ALuks."

Tmjikmu *AAA
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validity of die appropriations It potentially subject to a aonftivotout that
the appropriation! violate the confinement requirement of the Alaska Constitution.
The outcome of such a challenge Is the state courts Zsot certain. The power of the
legislature to appropriate unobligated fundi is the state treasury &5 esicnsfvc, but
precedent from other states suggests that the appropriation* at Issue here may be
violative of the «os£&eaeat requirement

To avoid the tiglly. ugncc* of a eto roptiati

A T 566, 1716) 01 70, SLA, 1005 6 e, 10, th. 10 SLA 1008 e 1, D
22*23, the legislature cruld retroactively amend AS 4£0&010(c), by substantive
temporary or permanent law, to allow the fund to be used for projects such as the

rehabilitation of the state emergencx‘operaﬁon center.

If 1 may be of further assistance, please advise.

ﬁztﬁﬁﬁ.gle
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17
18
19
20
21
22
23
24
25

administrative services E-raail

Department of Labor for workers' compensation
records imaging

Department of Commerce and Economic Development
for data processing system enhancement

Department of Pudic Safety for astaiewice lav

enforoement ceta processing system
Alaska Court System for an imaging system

40,000

383,800

400,000

00000
207,500

(b) The sum of S50,000 is appropriated from the receipts of the Alaska Commission
on Postsecondary Education to the Department of Education, Alaska Commission on

Postsecondary Education for borrower records data imaging analysis.

(c) The sumof8430,000 is appropriated from the oil and hazardous substance release
response fir i (AS 46.08.010) to the Department of Military and Veterans' Affairs fqr

emergency operation center enhancements,

(d) An appropriation made by (a) - (c) of this section may not be expended until the
office of management and budget certifies that the project is consistent with the
recommendations from the Telecommunications Information Council after completion of the
council’s studies begun in the fiscal year ending June 30, 1992. A department that receives
an appropriation made by (a) * (c) of this section shall report to the Legislative Budget and
Audit Committee on the status of the project for which the appropriation was received no later

than December  1993.

* Sec. 18. Federal or other program receipts as defined under AS 37.05.146 that exceed
the amount appropriated in secs. 19 and 20 of this Act are appropriated conditioned upon

compliance with the program review provisions of AS 37.07.080(h).
(SECTION 19 OF THIS ACT BEGINS ON PAGE 7)

HCS CSSB 183(FIN 6.

Wav Ttyt Undarlinoti (PtiSTED TEXT BMCXZTSD)

SB01&3e
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1 pipercment of Commerce and Economic Development (eont.)

i ‘Appropriation Appropriation Fund Sources

j Allocation* Item* Ceneral 7und Ocher Funds
Alternative end Applied Energy *e 500,000 500,000

5 Technology Development (ED 99)

C Relmfeureable Authority (ED 99) 100,000 100,000

7 Electrical Service Ixceneion Orane 500,000 500,000

8 Program (ro 99)

9 Create co Named aeoiptentsi

10 (Ad 37.81.315)

11 Aretle winter Game* (EC 39) 250,000 250,000

12 Team Alaska Support Pundiny (ss 99) 134,000 134,000

14 DepartmentOf Militaryand vateraas Affaire o e e o o e

15 f o ®© ®© ® * H oo eo*e

15 Stetevide. Environmental COfBpliane# 3,000,000 3,000,000

17 AeeeorAtion Project! (ZD 99)

IB Army Guard Pacilltlee: Deferred 4,220,200 1,035,000 3,145.200

19 Maintenance (80 99)

20 FairDanks Armory/Organizational 100,000 100,000

21 Maintenance Shop Design (S0 25*34)

~~mergency Operation Center 549,000 >41.000

23 Enhancement! (ID 99)

24 ialaaao i

25 e * e e e e Departaant of natural Reeourcaa - - o e

24 e * k k x 4 e ® ® ®  *

27 Contaminated Site Cleanup/ 454,000 454.000

21 Aaeassaant

29 Childs Pad, Deadhorae 290,000

30 Contaminated Sice Cleanup/

31 Assessment (CD 37)

32  Forward Alaska Pad, Dcadhoree 200,000

33 Contaminated Site Cleanup/

A Assessment (ED 37)

35 Seldotna, Peninsula Creenhouoe 41.000

34 Contaminated Site Cleanup/

37 Aeeeaement (KD 9)

Page 14

nee C3s* 13 (Pis), Sac. 19
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Chenoweth
Y1/

AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 215(RES) *

Pace 1, line 10 following
Delete "and”

Pece 1, line 11, following "surcharges;™

Insert "and authorizing appropriation to the underground storage tank
assistance fund of a portion of reimbursements for expenditures related to the Exxon
Valdez ail spill"

Pace 1, following line 12
Insen a new bill sedion to reedt
"* Section 1. FAINDING AND DETERMINATION FOR SECTION 4. The legidlature

(1) finds ad dedares that the rdlease of petrdeum from or assodated with
underground petrdeum diarage tarks presaris ared and substantidl thredt to the pulbdlic heslth
and welfare, to the environment, and to the econany of the Sate; ad

() detemines thet it is in the best interest of the date ad its diizens o
finance aportion of the Starage tank assistanoe fund out of reimoursed expenditures received
by the State for eqpenses rdated to the Bxxon Valdez ail spill."

Page 2 line I
Delete "* Section 1"
SENATE FINANCE | .
Insen "* Sec 2" coMMITTEE  (])
Arendnet Number:
Bill Nomber; s « 2 ++
Renumber the following bill secions accordingly. Sposa.
bk o Logoed In By.

Page 2, line 25, after "section":



851 107D.2
Insen "and allowed under fc) of this section'”

Page 3, following line 6.
Insen anew bill section to reect
"* Sac 4. AS 37.14.410 is averded by adding a new subsedtion to reedt
© Notwithstanding the requireent of (b) of tins sedtion, the legislating r.,ay

aporgriate to the starage tank assisiance fund estalished in AS 46.08410 a portion

of the reimbourseent for expenditures thet are received by the date under (@) of this
sedtion ad thet are credited or suljedt to credit to the oil and hezardous substance
rdlease contingency and aoeterrent mitigation acoourt.”

Renumber the following bill sections accordingly.

Pae 19 line 1
Delete "sec. 1"
Insert "sec. 2

Pace 19 line 25
Delete "sec. 10°
Insert "sec. 12

Page 19, line 28
Deete "sec. 10°
Insen "sec. 12

Pace 19, line 3L
Deete "sscs. 5ad 6°
Insen "secs 7 ad 8'

Page 20, line I
Dedete "Section 16" .
Insen "Section 18"



8-LSHIOND.
Paoe 20, line 5:

Delete "sec. 33

Insert "sec. B’
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« MEMO
TO: Bill Miles, Aide
Senator Drue Pearce, Co-Chair Finance
FROM: Annette Kreitzer, Aide At
Senator Loren Lemantl/
DATE: March 2, 1994
RE: Correcting Amendment to SB 215

Senators Pearce and Leman discussed Amendment #8 which was proposed by
Leman and adopted in the Senate Resources Committee. Amendment #8 did not
accomplish what Senator Leman intended as an inflation proofing mechanism for the
response account.

Attached is an amendment which removes the language of Amendment #8 and inserts
language which will NOT trigger on and off the .025 cent tax. The new amendment
(LS1107VvX.1 by Chenoweth) allows part of the interest earned on the response
account ($50 million account) to be appropriated back into the account to maintain $50
million in “real dollars" in the future. The balance of the interest earned may be
appropriated to DEC for its oil and hazardous substance operations.

SENATE ANANCE
Averdmet Nnber * woditru
Bill Number: 10 his+
Sponsor Daajrkjc |
Logoed In By b
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Chenoweth
2/24/%

AMENDMENT

OFFERED IN THE SENATE riY SENATOR LEMAN
TO: CSSB 215(RES)

Pae 5 lines 17 - 19

Delete "the target anmourt of the uresarved and unobligated belance in the response
aooount, as determined under (€) of this sediion”

Insen "$50,000,000"

Pace 5 line 27, through pece 6, line 2
Delete all metend.

Reletter the following subsedion acoordingly.

Pae 6 lines4ad s
Delete "the amount determined under (€) of this sedtion'”
Insen "$60,000,000"

Page 10 line 1
Ddete "the balance of the fund"”

Insen "the balances of
() the ol ad hazarfjus Substances release
contingency and abatement mitigation acoount: and
(ii! the response accourt, but onlv to the extent the
interest accrued on the respanse account exoseds the amount

determined under AS 460802SE)(AV

Pace 11, line 7, after "AS 46.08.045(8)(2)":
Insen ad



81 SI10MX.1

@ interest aoaued an the belanoe of the response acoournt, Nat 1o
exceed the amount detemined by applying to the belance of the response accout an
the first day of the Sate fiscal year the rate determrined under AS 37.13.145(c)(2) ad
(2 for the previous date fiscal year”



AMENDMENT

OFFERED IN THE SENATE:
TO: CSSB 21*(RES) (Version D)

Page 4, lines 21-22:

Delete “the amount of the unreserved and unobligated balance in the
response account, as determined un der (e) of this section”

Insert "$50,000,000”

Page 4, line 31, through page 5, line 13:
Delete all material.

Reletter the following subsection accordingly.

Page 5, lines 15 and 16:
Delete “the amount cietermined under (e) of this section”
Insert “$50,000,000"

Page 9, line 12:
Delete “the balance of the fund”
Insert the balances of
0) the oil and hazardous substances release
contingency and abatement mitigation account: and
(ii)  the response account, but only to the extent the
inverest accrued on the response account exceeds the amount

determined under AS 46,08.025(aK4),,

Page 10, line 18, after “AS 46.08.045(a)(2)":
Insert and

(4) interest accrued on the balance of the response account, not to exceed the
amount determined by applying to the balance of the response account on the first day
of the state fiscal year the rate determined under AS 37.13.145(c)(1) and (2) for the
previous state fiscal year"

SENATE FINANCE
COMMITTEE

Amendment Number:S S L -

ggon_ 0L
NSOr.
Logged INBy:—P A —
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Senate Dcsirir: (j
Senate

To: Senator Drue Pearce, Co-Chairman
Senate Finance Committee

From: Senator Mike Miller
Re: CS Senate Bill 215(Res)
Date: February 28, 1994

Attached is the packet for Senate Bill 215, scheduled for a hearing in
Senate Finance at 9:00 AM, Tuesday, March 1, 1994.

| wish to draw your special attention to the first two items in the
packet.

The first two documents in the packet are copies of amendments
offered by Senator Zharoff which failed adoption but which | agreed
to transmit to your committee for consideration.

The next document is a memo from Jack Chenoweth of Legal Services
which wes transmitted to me with a version "X" of SB 215. Mr.
Chenoweth makes several recommendations which he thought
appropriate to include in the bill after reviewing the amendments
adopted by and discharged from the Resources Committee on
Tuesday, February 22, 1994. | felt it inappropriate to transmit to the
Finance Committee a CS that included more revisions than those
which were formally adopted by Senate Resources during the final
full-committee hearing on the bill. However, | believe Mr.
Chenoweth's suggestions are certainly worthy of consideration and
am forwarding a copy of his memorandum of 2/23/94 for your
review.



S-LS11070.12
Chenoweth
2/21/94

AMENDMENT

OFFERED IN THE SENATE BY SENATOR ZHAROFF
TO: CSSB 215(RES) 0" Version

Bverywhere thet reference is meck to "catastrgphic oil rdease response aooount,” revise 1o
renove "catastrophic oil rdease’ S0 thet the reference will say response acoourt”

Bverywhere thet reference is mack to "catastrgphic ol rdlease response mitigation acoourt,”
revise to remove "catastrophic ol rdlease”’ 0 thet the reference will say "response mitigation
aooourt”

Pae 2 lines 3- 24
Delete all metenid ad insart:
" Section 1 AS 20.60510(3) is arended to reedt
@ Subject to fh) of this section, the [THE] commissioner may Lse noney
from the oil ad hezardous sUbdance rdease prevention and resoonse fund to meke
gats to a municipality or \illage thet is affected by the rdeese of oil or a
hazardous sustance or by the response to the rdeese and thet denonstrates thet the
rdleese or regoonse to the reieese invalves extraordinary expenditures thet are beyord
the reesordlde capahility of the municipality or village to negt from the current
revenue sources of the municipality or village if
(D the govermor detenmines that the [A] rdease of ail or a hezardous
sUsance consists of [EXCEEDS 2500 BARRELS OF O, OR EXCEEDS] an
amout [OF A HAZARDOUS SUBSTANCE] thet, when rdeesed into the
environment, presents athreat to the econamy and puldiic welfare of the municipalities
ad Mllages affected by it [AT LEAST EQUIVALENT IN EFECT TO THE
BHECT OF A REEASE CF OIL IN AN AMOUNT DEANED BY THIS
PARAGRAPH;
(@ THE RALEASE HAS BEEN PROCLAIMED A DISASTER



8-1.511070.12

EVERGENCY BY THE GOVERNOR UNDER AS 2623020}, ad
@ [3)] the govemar finds thet
[(A) THE RELEEASE OF THE OL OR HAZARDOUS
SUBSTANCE INTO THE ENMIRONMENT PRESENTS A REAL AND
SUBSTANTIAL THREAT TO THE ECONOMY AND PUBLIC WELFARE
OF THE MUNICIPALITIES AND VILLAGES THAT ARE AHECTED BY
THE RELEASE AND BY THE RESULTANT ACTIVITIES TO CONTAIN
AND CLEAN UP THE RELEASE, AND
(B)] it isin the best interest of the Sate to pay the expensss
incured by munidpalides and villages to mitigate the sodd and econamic
effects thet arise aut of the rdease of the oil or the hezardous substance ad
the resuitant deanup activities.
* S 2 AS 2060510() is repeded ad reenected to react
(b) V\hen auihanized to meke garts under this sedion,
(D for each rdease or threatened rdease of oil or a hazardous
Sustance for which the conmissioner of ervronmental consarvation may, under
AS 46.08.045@a), expend noney from the response acoourt in the fund, and sulject
to agrearent with the commissioner of environmental consarvation &s to the anount
of morey in the fund thet may be wsed by the departmant to neke gans, the
commissioner mey expend nat nore then $10,000,000 of the unrestricted balance of
the response accourt in the fund for gats authorized under this sedtion; if the
conmmissioner ad the commissioner of environmental conservation do ot ageee n
the amount of money in the response acoourt in the funu thet may e ussd by tte
Oepartment to meke garts under AS 29.60.500- 20.680.590 for ardease or threatened
rdeese of ail or ahezardous sUsiance, the governor shall meke the determination;
() for each rdese or threatened rdesse of oll or a hezardous
Substance for which noney may nat ke eqpended from the response acoount, ad
sulject to gppropriation of money in the fund thet may ke usad by the department to
meke gats, the commissioner may expend not nore then the amount gpproprated
from the oil and hezardous substanoes rdease contingency and aoeterment acoourt in
the fund for gats authorized under this section.”
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Page 8, line 19:
After "of oil”:
Insen "or a hazardous substance"
After "address"
Delete "oil"
Insen “those"

Page 8, line 23:
Delete "an oil"

Insen "a"

Page 9, line 27:

Delete "catastrophic oil"

After "discharge"

Insen "the costs of containment and cleanup of which were paid from the account
established in AS 46.08.025"

Page 10, line 4:

Delete "tatastrophic oil"

After "discharge"

Insen "the costs of containment and cleanup of which were paid from the account
established in AS 46.08.025"

Page 11, line 4, after “discharge™:
Insen ™, or a discharge for the containment and cleanup of which the governor issued
an administrative order under AS 46.08.045(a)(2),"

Page 11, line 10, after "discharge™:
Insen Mbr a discharge for the containment and cleanup of which the governor issued

an administrative order under AS 46.08.045(a)(2)"

Page 11, line 26:
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Delete "[OR A HAZARDOUS SUBSTANCE]"
Insen "or a hazardous substance"

Page 11, lines 28 - 29:
Delete "[OR A HAZARDOUS SUBSTANCE]"
Insen "or a hazardous substance"

Page 12, line 29:
Delete "[OR A HAZARDOUS SUBSTANCE]"
Insen "or a hazardous substance"

Page 13, line 2
Delete "an oil"

Insen "a"

Page 13, line 5:
Delete "an oil"

Insen "a"

Page 13, line 9:
Delete "an oil"

Insen "a"

Page 13, line 30, after "oil release™
Insen 'or a release for the containment and cleanup of which the governor issued
an administrative order under AS 46.08.045(aW2)"

Page 15, line 9:
Delete "of ail"

Page 15, line 12, after "threatened release":
Insen "of oil or a hazardous substance”

4-
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Page 15, line 15:
Delete "of oil"

Page 15, line 29:
Delete "oil"

Page 18, line 30:
Delete "AS 29.60.510(a)"

Page 18, line 31:
Delete *'29.60.560(e)(1)"
Insen "AS 29.60.560(e)(1)"

Page 19, line 4:
Delete "'sec. 1"
Insen "the reenactment of AS 29.60.510(b) made by sec. 2"

Page 19, line 26:
Delete "sec. 12"
Insen "sec. 13"

Page 19, line 30:
Delete "sec. 12"

Insen "'sec. 13"

Page 20, line 2:
Delete "secs. 5 and 6"

Insen "secs. 6 and 7"

Page 20, line 3:
Delete "'sec. 6"
Insert ''sec. 7"
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ChenoweUi
2/25/94.

AMENDMENT

OFFERED IN THE SENATE
TO: CSSB 215(RES) "D" Version

Page 8, line 15, after "depots™
Insen "and for containment or cleanup activities related to restoration of an
unsafe public drinking water supply or the provision of a source of clean public

drinking water"

Page 16, following line 30:
Insen the following new bill sections to read:
"* Sec. 22. AS 46.08.070(a) is amended to read:

(a) Except as provided in fd) of this section, the [THE] commissioner shall
seek reimbursement promptly unuer this section, AS 46.03.760(e), or federal law for
the cost incuned in the cleanup or containment of oil or a hazardous substance that
has been released.

* Sec. 23. AS 46.08.070(b) is amended to read:

(b) Except as provided in Cdl of this section, the [THE] attorney general,
at che request of the commissioner, shall immediately seek to recover money expended
by the department under AS 46.08.005 - 46.08.080 or other law to contain and clean
up oil or a hazardous substance that has been released or to control the threatened
release of oil or a hazardous substance.

* Sec. 24. *3 4005070 is amended by adding a new subsection to read:

(d)  Notwithstanding (a) and (b) of this section, the state may not seek
reimbursement or recover/ of containment and cleanup costs incurred to restore an
unsafe public drinking water supply or co provide a source of clean public drinking
water from a village if the village, as defined in AS 46.07.080, is a party responsible

for the release that caused the water supply to become unsafe."”
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Renumber the following bill sections accordingly.

Page 17, following line 19:
Insert a new bill section to read:
"* Sec. 27. AS 46.08.900(3) is amended to read:

(3) "containment and cleanup™
(A) means [INCLUDES]
fi) the direct and indirect efforts associated with the
prevention, abatement, containment, or removal of oil or a hazardous
substance, and the restoration of the environment: and
Oil the restoration of an unsafe public drinking
water supply or the provision of a source of clean public drinking
water:
IB) when applied to
() expenses [, THE TERM] includes the additional
costs of providing a reasonable and appropriate function or service
incurred in response to the release of the oil or hazardous substance,
including administrative expenses for the incremental costs of
providing che function or service; and
(i)  public drinking water includes, bv wav of
example and not of limitation, a well with pumping facilities or the
means bv which surface water is treated so it is safe and healthful
for use, but does not include a svstem of pipes and other facilities
bv which the water is distributed to households for use:"

Renumber the following bill sections accordingly.

Page 20, line 5:

Delete "sec. 33"

Insert "sec. 37"



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 465-3867 or 405-2450

F.'iX (907) 465-2029 130 Seward Sired, Suite 409
Mail Slop 3101 Juneau, Alaska 99801- 2:05

MEMORANDUM February 23, 1994
SUBJECT: CSSB 215 (Resources) (Work Order No. 8-LS1107\X)
TO: Senator Mike Miller, Chair

Senate Resources Committee

ATTN " - -
FROM: Jack C

Legish

These comments accompany a draft based on the drafting instructions in your
February 22 memo.

In this version, bill section 1is new. Because of the revision of the circumstances
under which the administration may draw money from the response account, the
material in existing AS 29.60.510(a) is dated. | have revised in light of the changes
directed by the committee in AS 46.08.045(a).

In bill section 2, in light of the change made by the incorporation o5 the “inflation-
proofing" provision, should the reference to "$10,000,000" be revised to read "one-fifth
of the account balance™ or something comparable?

In the bill’s section 6, apparently my method of performing the inflation proofing
calculation was incomplete. See my revision at the end of (e)(2).

In the Dbill’s section 10, in order to not mislead anyone into thinking otherwise, |
propose to make sure that the response account is available only for s;gnificant
spills—see my addition of the cross-reference to AS 46.08.045.

Throughout the bill, now that "catastrophic oil release response account™ has been
shortened to simply "response account,” may we not go through and, in like fashion,
shorten "oil and hazardous substances release contingency and abatement account™
to just '"contingency and abatement account™?



Senator Mike Miller
February 23, 1994
Page 2

| propose to retain the bill’s section 27 because it supports a reference to a
catastrophic oil discharge that appears in AS 46.08.130(b) and for which a definition
is not now provided, and that appears in AS 46.08.045(a)(1), added by this Act.

| propose to retain the bill’s section 33 in the event one house or the other fails to
give the measure the two-third vote necessary for the effective date clause.

Finally, before letting go of this bill, you may want to ask the Department of
Environmental Conservation to walk through AS 46.08.020(a)--section 16 in this
lersion--to make sure that the split of the purposes for which money in the fund’s two
accounts may be expended (1) does not overlap and (2) leaves no gaps. Idon’t know
enough abouf how they've operated from the existing single fund to feel confident
that the split set out in this subsection (a) of AS 46.08.020 won’t cause some practical
problems. Note that AS 46.08.020(2)(A) doesn’t include releases covered by
administrative orders under AS '16.08.045(a)(2), and that AS 46.08.040(a)(1)(B) is
limited to ojl releases.

JBC:mi
94-039. mai

Enclosure



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 465-3867 or 465-2450
F/1X (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM February 28, 1994

SUBJECT: CSSB 215 (Resources) - Sectional analysis (Work Order No.

8LS-1107D)
TO: Senator Mike Miller, Chair

Senate Resources Committee
ATTN: Teresa Sager-Stancliff

FROM:

As it has been reported from the Senate Resources Committee, the bill substantially
revises the oil and hazardous substance release response fund (*'470 Fund") and the
purposes for which that fund may be expended, and replaces the nickel-per-barrel oil
conservation surcharge with two new oil surcharges.

A :.ndments generally related to the oil and hazardous substance release response
("'470") fund:

The hill establishes a series of funds and accounts:

-- the oil and hazardous substance release response fund [this is the original
"470 Fund" renamed in this bill the "oil and hazardous substance release prevention
and response fund™]; the measure does not change the fund’s status in that it remains
a fund within the general fund; the redesignated fund would have two components:

-- the oil and hazardous substances release contingency and abatement account
(AS 46.08.010(a)(1) and 46.08.020(a)), the first component, with its companion oil
and hazardous substances release contingency and abatement mitigation account
(AS 46.08.020(b)), a holding account from which money is transferred in and out;

-- the response account (AS 46.08.010(a)(2) and 46.08.025(a)), the second
component, with its companion response mitigation account (AS 46.08.025(b)), also
a holding account from which money is transferred in and out.



Senator Mike Miller
February 28, 1994
Page 2

With reference to this collection of funds and accounts:

Bill section 9 amends the statement of purpose underpinning the oil and hazardous
substance release response fund chapter (AS 46.08) by restating the chapter’s
Durpose in light of the amendments made to the chapter and to related provisions.

Bill section 10 identifies the two accounts that constitute that fund.

Bill section 11 makes a related substitution of a reference to "account" for fund and
inserts language to emphasize the point that the fund and each of its two accounts
are intended to be non-lapsing, with balances available from one fiscal year to

another.

The changes made in bill section 12 reflect the repeal of AS 46.08.040(d)--use of the
fund as a source of money for construction of ferries-elsewhere in the bill and the
insertion of authority to use money in the oil and hazardous substances release
contingency and abatement account to support acquisition of necessary equipment
for placement in response depots.

Bill section 13, revising AS 46.08.020, expands the number of sources from which the
oil and hazardous substances release contingency and abatement account and its
companion mitigation account may be financed.

Bill section 14, adding a parallel section, AS 46.08.025, enumerates the sources from
which the release response account and its companion mitigation account may be
financed.

Bill section IS: The amendments made by this bill section to AS 46.08.040(a) revise
the objectives for which money in the current oil and hazardous substance release
response fund may be spent and allocate those objectives to the two accounts.
Generally, purposes except activity directly related to containment and cleanup of a
significant release or threatened release of oil or a hazardous substance and for
related cleanup activity cost recovery purposes are to be addressed by money in the
oil and hazardous substance release contingency and abatement account. Activities
directly related to containment and cleanup of a significant release or threatened
release of oil or a hazardous substance and those involving related cleanup activity
cost recovery purposes are to be met from the fund’s response account. In addition
to allocating permissible objectives of expenditure between the two accounts, the
enumeration of the purposes for which the oil and hazardous substances release
response account may be used expands the list of permissible uses from those that
are enumerated in current law in order to allow acquisition of equipment for the
response depots.



Senator Mike Miller
February 28, 1994
Page 3

Bill section 16 is a further amendment to proposed AS 46.08.040(a)(2)(E) made
contingent upon passage of a version of Senate Bill 33 that would shift responsibility
for the activities of the State Emergency Response Commission from the Department
0 'Environmental Conservation to the Department of Military and Veterans’ Affairs.
Under bill section 33, this provision is given an effective date tied to passage of SEL
33.

Bill section 17: Under the bill section as amended, a specific appropriation from
either account in the oil and hazardous substance release prevention and response
fund would still be required before money could be used for any purpose apart from
initiation of immediate response action when authorized by AS 46.08.040(a)(1)(A)..

Bill section 18 forecloses the use of the money in the fund for construction of marine
highway vessels. That change is further buttressed by repeal of references to that
authority in AS 19.65 in bill section 28.

Bill section 19: This section modifies the authority of the commissioner of
environmental conservation to draw from the fund’s response account. Under the
changes made, in addition to being able to draw from the account under 045(a)(1)
to respond to an actual or threatened catastrophic oil release, the commissioner may
draw from the account under 045(a)(2) to cover other actual or threatened oil or
hazardous substance releases. Procedurally, the commissioner is required to submit
a report to the governor within 120 hours relating to use of the money in the account,
and the governor should ratify that action by issuing an administrative order. The
remaining provisions of the bill section describe the content of the report. A
provision that is in conflict with the changes proposed by this bill section, AS 46.08.-
040(b) is repealed in bill section 28.

Bill section 20, relating to annual reporting requirements relating to the fund, makes
additional changes reflecting the division of the fund into two accounts, and removes
a requirement relating to the contents of the commissioner of environmental

conservation’s annual report.

Bill section 21 conforms references in current law to activities undertaken using
money drawn from the fund.

With the modification of the uses of the fund and changes in key definitions noted
below, bill sections 22 and 23 make a series of conforming changes in the section
addressing cost recovery.

The bill seeks to provide consistency of treatment in its use, in AS 46.08, of the terms
“release” and “threatened release.” _BIII section 24 provides a technically revised
definition of "release™ and bill section 25 substantively amends the definition of

"threatened release."



Senator Mike Miller
February 28, 1994
Page 4

Bill section 26 supplies a definition of "catastrophic oil discharge” for AS 46.08. The
term appears in current law and is added in at least one new section by this oill.

The bill renames the "oil and hazardous ‘ubstai ce release response fund™ as the "oil
and hazardous substance release prevention and response fund." Rather than set out
that change in each other place where it needs to be made, bill section 29 directs the
revisor of statutes to make the change editorially in places where that change is

appropriate.

With division of the fund into two accounts and modification of the mechanism by
which the response account may be tapped, bill section 1 incorporates amendment
by which there is a differentiation made between the two accounts for the purpose
of making disaster response grants to municipalities.

With the division of the existing fund into two accounts, bill section 3 makes a
drafting change related to the handling of the current material in the immediately

preceding bill section.

AS 44.46.025(a)(4) and (5) authorize the Department of Environmental Conservation
to collect fees for certain activities for which, under proposed AS 46.08.040(a)(2)(C)-
(i) and (iv) the oil and hazardous substances release contingency and abatement
account may be tapped. Repeal of AS 44.46.025(a)(4) and (5) by bill section 28
repeals the fee collecting authority.

Il
Amendments related to the lew and collection of the oil conservation surcharge:

In its sections 3 - 8, the bill eliminates the current nickel-per-barrel oil conservation
surcharge, replacing it with a pair of new surcharges, each levied at 2 1/2 cents per
barrel. Certain of the key provisions are generally modelled after the current
provisions relating to levy and collection of the nickel-per-barrel oil conservation
surcharge, but are revised to shift the basis for making determinations of the
termination and reimposition feature of one of the two surcharges from a cumulative
basis to a fiscal year-by-fiscu! year basis.

Bill section 3: This section imposes a new conservation surcharge at the rate of $.025
per barrel.

Bill section 4 directs the deposit of this surcharge to a special account and, from
there, by appropriation, to the "response account™ in the fund.



Senator Mike Miller
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Bill section 5 sets out the conditions under which the severance tax surcharge shall
be suspended or reimposed, revising the factors that trigger levy and collection of the
surcharge as it supports the response account.

Bill section 6 amends the mechanism by which the surcharge on/surcharge off trigger
shall be computed.

Bill section 7 imposes a second per barrel surcharge of $.025 and, through a special
account in the general fund, authorizes appropriation of the money received from it
into the "oil and hazardous substance release contingency and abatement account."

Bill section 8 provides a revised definition for the term "surcharge.”

The existing oil conservation surcharge provisions of AS 43.55 are repealed by bill
section 28.

/1 related provision, bill section 30, is inserted by way of clarification of how
appropriations, if any, made to the spill reserve fund, mentioned within the text of
AS 29.60.510(b), are to be treated for purposes of determining whether they are to
be treated as expenditures from the oil and hazardous substance release response
fund in conjunction with the factors applicable to suspension or reimposition of the
severance tax conservation surcharge. (Since, in bill section 1, the statutory reference
to "spill reserve™ would be repealed, the provision is drafted as an uncodified,
temporary law section with a limited applicability.)

Bill section 31 is an additional "blackmail" clause intended to require that the full
amount of the fiscal year end balance of the current "spill reserve" be shifted, without
reduction, into the new "response account™ of the fund.

Another related provision, bill section 32, sets out a transition mechanism for
amounfs collected under the nickel-per-barrel surcharge after June 30,1994, and until
the effective date of this Act, in the event the measure fails to obtain the two-thirds

vote for the bill’s proposed effective date.

*

Excepting only the contingent effective date tied to passage of SB 33 for the transfer
of functions of the State Emergency Response Commission, bill section 34 gives the

bill a July 1, 1994, effective date.

JBC:mi
94-042.mali



MEMORANDUM State of A laska

Department of Environmental Conservation

TO: Shelby Stasiny, Director DATE: October 1, 1993
Office of Management and Budget
FILE NO:
THRU: TELEPHONE NO: 465-5010
FROM: \Icjhn Sandor, Commissioner SUBJECT: FY95 Response Fund

Budget Requests

This memo outlines the process DEC followed to receive and evaluate other agency
Oil and Hazardous Release Response Fund (Response Fund) FY95 budget requests
and describes the recommendations precipitated from that process.

On August 24, 1993, a memo soliciting Response Fund project requests was sent to
each department that had received or requested Response Funds in the past.
Responses to this solicitation were compiled and reviewed by the Divisirns of Spill
Prevention and Response, (SPAR) (Mike Conway), Information and Administrative
Services, (IAS) (Bob Poe), and the Commissioner's Office (Mead Treadwell).
Comments and priority rankings for each project were compiled and then reviewed as
a team. | thoroughly reviewed each request, the "review team’s” comments and held
a subsequent meeting to discuss our findings.

Attached you will find copies of each departmental request received as well as a

summary sheet of comments and project rankings. This document is titled "FY95
Response Fund Requests & Rankings”. The criteria used for ranking requests as
either a "high", mmedium™, or "low” priority is based on programs or projects CEC

"must do", "should do", or "could do”, respectively.

The final recommendations of the Department are listed in the attached spreadsheet
titled "FY95 Reeponse Fund Requests”, under the heading "FY95 DEC to OMB”. You
will also find a column that reflects the original request received, as well as the
amount approved in the FY94 budget. These recommendations are also listed on the
"Response Fund Administration” component C22 Interagency Transfer form, under the
BRU, "Information and Administrative Services". Last fiscal year, this component was
under the Spill Prevention and Response BRU. We propose that this component be
moved to IAS as the resources to manage and administer these funds are locatsd in

that Division.



Shelby Stastny October 1, 1993

personnel to bm trained in hazardous substance risks and supports this request. We
have recommended funding at $50,000 for the manual development and ask that a
plan on how training will be accomplished state-wide be presented to DEC before the
actual training efforts commence. DEC concurs with the $12,000 request for SERC
participation.

Department of Law (DOL). DOL asked for a continuation l«vel of Response Fund
funding for FY95. DEC has recommenced their request for $350,000 for Exxon
Valdez litigation be reduced to $300,000 with the intent that the $50,.,00 contractual
line be eliminated. In addition, DEC recommends that the $655,000 request for cost
recovery, enforcement and responsible party identification efforts be reduced to
$500,000. We believe the reduced amount is sufficient to cover the Department's

legal needs in this area.

Department of Public Safety (DPS). DEC did not receive a request from the DPS.
Tne Department would like their continued participation in the SERC, so we have '
requested $8,000 for that purpose. In addition, DEC would also like to see continued
DPS involvement in the environmental crimes unit. We are recommending a
continuation level funding of $50,000 for this effort.

University of Alaska (UA). Similarly, DEC did not receive a request from the UA.
DEC requests continuation level fundhg”of $200,000 from the Response Fund for
University research and development.

The funding for increases in health care costs has been included in DEC'S request as
follows: SPAR, Director's Office reflects a $16,000 increase; Environmental Quality,
Director's Office reflects a $24,200 allocation for these costs; and Administrative
Services shows a $5,900 increase.

You will notice no requests for capital projects were considered. DEC’S policy on
these state contaminated sites will be as follows: For those sites where the potentially
responsible party (PRP) is a state agency, we recommend funding cleanup from the
State General Fund. If the PRP is an entity other than a state agency, it should be
ranked using the state hazards model and placed on the list of other sites awaiting
cleanup. Of course, rthe Regional Administrator in the site area deems the situation
an imminent or substantial threat, it is appropnate to use the spill reserve.

Thank you for your consideration on these requests and DEC recommendations. We
took forward to mooting with you to further discuss our rationale for the funding levels
we present here. Again, if the requesting agency would like to appeal these
recommendations, DEC envisions OMB involvement in any joint meetings to bring
resolution and consensus to such disagreements.



GOVERNOR HICXB.-S ORGANIZATIONAL EFFICIENCY TASK FORCE; SUMMARY REPORT
Department of Environmental Conservation

Revenue  enhancement some should be expanded
through user fees should be further.
elevated to.a higher Enonty by | _
the assigning a task force of With perhaps two exceptions,
Professmnal staff from the Commissioner and, the
hroughout the department to South  Central  Regional
explore  additional fee Manager, there do not appear to
opportunities. be any managerial or
_ , supervisory spans “of control
10 The department's innovative that are too broad, and many
Coqperative  Community that may be too narrow.
Environmental . Agreements _
should be amatrix organization Cost . savm?s through
that links all of the DEC 'local reductions of supervisory
community-building" and personnel should be achieved.
"local community*
enhancement” activities and 12 The Department should
programs in a single conduct a policy analysis of two
community focus. ~A related subject areas concerning
community-centered matrix the Oil "~ and Hazardous
organization  should also Substance Release Response
include formal relationships Fund:
with other departments. _ |
_ A. How much spill reserve is
These departments include: enough?
M|I|,tar5é and  Veterans L
Affairs/Emergency Services The original intent of the
Community_“and” Regional legislation establishing the Eve
Affairs, . Commerce ~ and cents per harcei oil production
Economic  Development, surcharge appears to have been
Education, . Public ~Safety, to establish’ a S50 million spill
Trapsportation and Public reserve o prepare. the state for
Facilities, and Health and Social expenditures which ma>{ be
Services.  _Service 1o required to respond to a release
communities will be enhanced the magnitude of the March
and productivity  raised 1989 ExXkon Valdez spill.  The
through such team efforts. und balance has apparent®
, stabilized at about 520 million,
11 All DEC managerial spans of because most revenues
control should™ be carefully collected to date have been
reviewed to determine whether expended on operations related

to the aftermath of the Exxon

IV -33



GOVEFNOF HICXBJS ORGANIZATIONAL EFFICIPJCY TASK FORCE: SUMMARY REFQTfT
Department of Environmental Conservation

14

Valdez spill, and a variety of
other spills.

B. What are appropriate
expenditures from the fund?

Chapter 112 SLA 198 indicated
two _relatively [imited _ang
specific purposes for the Fund.
oth related to "future
discharges of ol or a hazardous
substance thaf Present a grave
and substantial threat t0 the
economy and the environment
of the state.

Since then, the number and
scope of uses of the surcharge
have expanded to include
virtually all past, present, and
future spills of oil or hazardous
substances. It appears timely to
review the present policy and
%ntedntmns for the use of"these
unds.

The liberal use of the Fund
appears to be driving up total
state s?endmg, with~ little
concern for efficlency.

The %\/PIH Prevention, P_Iannlng
and Management section an
the Spill Response Qffice have
overlapping functions and
should be consolidated,

The separate staff for the State
Underground Storage Tank
rogram and the staff to the
odrd of f'orage Tank

Assistance
consolidated.

IV -34
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be



Source: "Alaska's Oil & Hazardous Substance Release Response Fund", Report By BCSB Marketing for
Prince William Sound Regional Citizen's Advisor Council, Oil Spill Prevention And Response Committee,
December 1992.
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<’ IMIl-l @] PREVENTION RESPONSE PROGRAM!.

IDEC/0M5 95
Inudaet Reowesl

DEC - Spill Prevenilon and Response. Director 9S0 70
Government Preparedness 4057 40
Industry Preparedness 235190
Underground Storage Tanks 108.30
F.md Administration & Support 746.50
Director”s Office 123 00
Laooratory Operation & Maintenance 186 50
DCRA-SERC 13.50
DMVA/DES -SERC 11 00
DMVA/DES -Response Preparedness & Planning 210.00
DOA -PWS Communication System Maintenance 20 00
DOT/PF -SERC 5 50
DF&G -SERC 5.50
DF&G Industry Contingency Plan Reviews 45.40
DF&G - State & Regional Master Plan [ 14Q20
DH&SS -Response Training 12.00
Labor -SERC 50.00
LAW -Regional & Central Office 9.50
LAW -Assistance to Exxon Valdez Private Plaintiffs 151.60
L4W -SERC Guidance 330.00
LAW -RP Identification, Enforcement & Cost Recovery 25.00
DNR-SERC 655.20
DNR - Industry Contingency Plan Reviews 9.50
DNR -Slate & Regional Master Plan 92.50
DPS -Enviromental Crimes 124.60
DPS -SERC 50.00
U of A Research 200.00
TOTAL EXPENDITURES 10727.30
Revenues on 2 Cent Per Barrel (Per ADEC Estimate) 10400.00
Interest on Spill Reseive (50m, 5%) 2500.00
Exxon Valdez Reimbursements to Mitigation Account ($28
million Through the Year 2001 -Annual Amounts May Vary) 3500.00
MINIMUM TOTAL REVENUES AVAILABLE 16400.00

Page i
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e i"sW F1-,1" tr'F PROGRAMS AND CCN1 AMINATM *

Contaminated Sties

DEC < SPiil Prevention and Response. Director
Government Preparedness

Industry Preparedness

Underground Storage Tanks

Fund Administration & Suooon

Director"s Office

Laboratory Operation & Maintenance
DCRA-SERC

DMVA/DES -SERC

DMVA/DES -Response 3reparecness & Planning
DOA -PWS Communication System Maintenance
DOA -Two-way Radio Equipment Maintenance
DOT/PF -SERC

DF&G -SERC

DF&G Industry Contingency Plan Reviews

DF&G -Slate & Regional Master Plan

DH&SS -Response Training

Labor -SERC

LAW -Regional & Central Office

LAW -Assistance to Exxon Valdez Private Plaintiffs
LAW -SERC Guidance

LAW -RP Identiflcarlion, Enforcement & Cost Recovery

DNR -SERC
DNR - Industry Contingency Plan Reviews
DNR -Slate & Regional Master Plan
DPS - Enviromental Crimes
DPS -SERC
U of A Research
TOTAL EXPENDITURES

Revenues on 2 Cent Per Barrel (Per ADEC estimate)
Interest Spill Reserve (50m, 5%)

Exxon Valdez Reimbursements to Mitigation Account ($28
Million Through the Year 2001 -Annual Amounts May Vary)

MINIMUM TOTAL REVENUES AVAILABLE
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FY91 AND FY92
COUNCI 1, ON Oil, & HAZARDOUS SUBSTANCES CONTRACTS

Parker & Assoc iates J2/27/90-02/1 5/91 4.000.00 Write briefing papers re:

vessel fatigue, training,
vessel traffic safety, etc.

Fineberg, Richard 03/01/91.-04/U7/9J 2.000.00 Evaluate reg agency
per formanee
Hayden, Gary 09/06/92-0J3/3 1/92 3.000 .00 Research & prepare database
of concerned groups
Vogt, Deborah 09/23/91 -0.1/15/92 4,000.00 Research & prepare report on
AK"s ro.le and status as an
owner and shipper of crude oil
Fluetsch, David 1.0/01/9 L-0i/3 1/92 4.500.00 Develop an analysis of the
public®"s participation in
the development of oilL spill
response capability
requirements

Slieinberg Assoc 10/10/91-01/2G/92 39,000.00 Review Programs & Policies of

Alaska re: toxic subst spills
MerLz, Kemp 10/09/791-31/10/91 29,600.00 Review implemeutat ion of

Alaska®s oil spill prevention
response

Frank, Michael 11/07/79L-01/31/92 4,500.00 Research TAPS Authorization

Act, prepare summaries
Heiman, Marilyn 11/22/9.L-03/21/92 4,000.00 Prepare databases, reports,

recommendations Sec. 11, Ch.
Q2 cnA iqqi



Gatton, Gail

Jt Venture
Easton, Frank

Svancara

Gatton, Gail

Vogt, Deborah

Gallagher, Tom

Kelso, Dennis

Ileiman, Marilyn

FY91 AND FY92

COUNCIL ON OIL & HAZARDOUS SUBSTANCES CONTRACTS

12/16/91-0L/06/92

01/27/92-05/29/92

04/01/792-07/01/92

04/01/92-07/0L/92

04/20/92-06/30/92

05/15/92-09/01/92

05/10/92-10/15/792

5,000.

40,000.

5,000

5,000.

5,000.

5,000.

5,000.

00

00

.00

00

00

00

00

Provide Assistance to the
Council

Review permitting procedures &
processes re: air quality and
wastewater discharge permits.
Recommend statutory,
regulatory, or process
improvements

Collect info & evaluate agency
program implementation of key
pieces of State"s oil spill
prevention and response

pi aim ing

Collect info & evaluate agency
program implementation of key
pieces of State"s oil. spill
prevention and response
planni ng

Prepare Who"s Who directory
for oil spill, planning &
response activities

Assist in analyzing

recommendations of AK Oil
Spill Commission.

Research, document &
analyze oil discharges &

regulatory agencies” response
to discharges



SENATE COMMITTEE REr ">RT
FIRST COMMITTEE OF REFEhnAL

DATE: 5/8/93 FURTHER: FINANCE

Date of 5-Day Notice: m) / 9</ DATE TURNED

(in accordance with Uniform Rule 23) INTO OFFICE: (2/(:%/ oV
RESOURCES Committee considered SB 215

Oil and hazardous substance release response fund; repealing the aulhoriiy in law by which marine
highway vessels may be design*J and constructed; amending requirements relating to the revision
of state and regional master prevention and contingency plans; altering requirements applicable

to liens for recovery of state expenditures; efd.

and recommends:

] . ( ] same tite
[VJ replace with CSs 3 6 [x] New tite
( j technical
[ ] attaches amendment(s) titke change
(HB only)
[ ]adopts Letter of Intent
[ ] further referral to the
[ ]do pass
[ ] do not pass
[ ] no recommendation
[X] individual recommendations
FISCAL NOTE INFORMATION
CJapartment Date taro Fiscal Department Data Zero Fiscal
X
[ ] Appropriation No Fiscal Note [ 1 Governor's Bill with Previous Fiscal Nolas (enter information above)

Oj

] 1 Cr / / -

Chair- Signature and Recommendation



I I I M WALTER J. HICKEL. GOVERNOR

DEPT. OF EMVIROMMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER Phone: (907) 465-5050
410 WILLOUGHBY AVENUE, SUITE 105 Fax: (907) 465-5070
JUNEAU, AK 99801-1795

FEBRPARY 16. 1994 SENATE FINANCE COMMITTEE HEARING ON C3 8B215
RELATING TO THE OIL i HAZARDOUS SUBSTANCE RELEASE RESPONSE FOND
8TATEMENT - JOHN BANDOR. COMMIS8IOUER. DEFf. OF ENVIRON. CONS.

Mr. Chairman, | appreciate the opportunity to again testify on
this proposed legislation. The Department appreciates the
Legislature's closely examining the Oil and Hazardous Substance
Release Response Fund and determining what opportunities there
are to amend and improve the process by which this fund is
managed and administered. We continue work with legislators
and committee staffs in search for a consensus approach and
common goals which will assure a strong prevention program to
reduce the risks of oil and hazardous substance spills, and a
strong response program which will leave no doubt as to the State
of Alaska's strong commitment to protect the environment, people
and communities from the adverse impacts of such spills.

I want to reiterate the Administration's very positive record of
improved management of the Response Fund. In 1991, | ordered an
Internal Audit of this fund, and for the past three years have
implemented a number of improvements in its management and
administration. As a result we have been able to increase the
fund balance of 6 million dollars in 1991 to 12 million in 1992,
24 million in 1993 and a projected balance of 37 million at the
end of 1994. We are well on our way to achieving our objective

of a 50 million dollar fund balance. A report of the Legislative
Budget and Audit review of the response fund will soon be
released.

| believe the Senate Resources subcommittee workshop involving
representatives of interested parties at the table was especially
productive. AIll parties presented important concerns which | hope
the Committee will address. One of the major concerns was the
shift of DEC General Funding to Fee Receipts. In FY 91, 61% of
DEC'S funding came from General Funds; now it is 29%.

Mr. Chairman, | want to again emphasize the Administration’s
strong commitment to environmental protection. When Governor
Hickel was Secretary of Interior, and the Santa Barbara off-shore
spill occurred, he instituted very dramatic changes in
governmental oversight to not only clean-up the spill, but to put
in place, prevention and response requirements that were tough
but reasonable. His liability and financial responsibility
requirements prompted some from the oil industry to seek his
dismissal. He did not waiver.



Page two - Senate Resources Committee Hearing - February 15, 1994

We cannot afford to be less vigilant. We cannot afford to forget
the lessons of the Exxon-Valdez Oil Spill. We cannot afford to
make Tfurther reductions in our oversight, prevention and response
capabilities. We cannot afford to be satisfied with half-time
environmental coverage on the North Slope. We cannot afford to
diminish our technical staffs even as we are reviewing the audits
of an aging pipeline. At the same time, we do want to continue

to improve the management of the Response Fund, and are carefully
analyzing various options to achieving that objective.

We continue to favor the proposed improvements in the operation
and management of the response fund that we have presented to the
Senate and House Natural Resource Committees. At the February 11,
1994 Committee workshop, we also reported the Department®s
analyses of various options to split the nickel. Through this
initial analysis we reported the 2 1/2 cent split of the nickel
does not enable us to meet pollution prevention, environmental
protection, response and restoration objectives. However, we
also reported the 3 cent prevention/operations and 2 cent
response split, with specific language changes could meet both
our environmental protection and fund management objectives. A
more thorough analysis by our accounting and financial management
staff confirm this, and Mr. Bob Poe, Response Fund Manager, can
provide a detailed briefing of this analysis.

At the February 11, 1994 workshop we also nresented a "draft
bill™ with the 3 cent prevention and 2 ceni_ response fund split.
This proposal restores the state"s ability to quickly respond to
all spills of oil and hazardous substances, as well as
restoration and research authorities, and assures adequate
funding of activities of the Department of Military and Veterans
Affairs (DMVA), and other agencies as the Legislature deems
appropriate. It strengthens both the reporting and cost recovery
requirements and provides for a report to the Governor of action
on catastrophic or other significant releases that appear to
require extraordinary action and funding. Although 1 still favor
this approach to revisions in the fund, a 3 cent prevention and
operations and 2 cent response alternative could be acceptable.
The draft we presented February 11 was developed jointly with the
Department of Law and has also been reviewed by others in the
Executive Branch.

The Department also received a re-draft of CS- SB215 (version 0),
and we have very serious concerns about a number of specific
provisions in that draft. These are included in an attachment to
this statement. Also enclosed is a comparison of three Response
Fund Restructuring Options when the nickel is split.
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Mr. Chairman, 1 want to again point out -chat we have had several
wake-up calls the last sixty days which should remind u - of our
vulnerability to accidents and natural disasters which will lead
to oil and hazardous substance spills: The ARCO North Slope
spill which was discovered the morning of i jcember 30, 1993; the
Overseas Ohio tanker vessel which hit an iceberg in Prince
William Sound just 25 miles south of Valdez on January 2nd, 1994
and the more recent Los Angeles Earthquake. We will continue to
have oil and hazardous substance spills, and must be prepared to
effectively ref;pond to them.

The State of Alaska must have strong and well-coordinated
prevention, response, clean-up and restoration programs to deal
with such 1incicients. The Alaska Division of Emergency Services
in DMVA, the DEC and other units of State government are working
together to achieve that objective.

Mr. Chairman, the Administration wants to work in partnership
with the Alaska Legislature to not only improve the management of
the response fund, but to also strengthen the State®"s prevention
and response capability. Our February 11, 1994 proposal achieves
that objective. A split funding formula which would allocate no
less than 3 cents for the prevention, contingency planning and
operations programs could also achieve that objective.

Thank you for the opportunity to participate in this hearing.

FILE:470FUND2



DEC'S MAJOR CONCERNS
CSSB 215 (RES)
(O VERSION 2M4/94)

* PROVIDES FOR FINAL SUSPENSION OF THE CATASTROPHIC (2-1/2 CENT)
SURCHARGE IF THIS LEGISLATURE DOES NOT APPROPRIATE THE ENTIRE
FUND BALANCE AT THE END OF THIS FISCAL YEAR, ESTIMATED TO BE $37.4
MILLION, TO THE CATASTROPHIC ACCOUNT. (SEC. 32; PAGE 19)

« RESPONSES TO HAZARDOUS SUBSTANCES ARE NOT WITHIN THE SCOPE OF
THE CATASTROPHIC RELEASE ACCOUNT. (SEC. 11; PAGE 8 AND SEC. 17;
PAGE 11)

* THE 2-1/2 CENT SPLIT IS INSUFFICIENT TO ADEQUATELY FUND THE
STATE'S PREVENTION AND NON-CATASTROPHIC RESPONSE PROGRAMS.

* REQUIRES AN "ADMINISTRATIVE ORDER" BY THE GOVERNOR WITHIN 5 DAYS
OF THE COMMISSIONER BECOMING AWARE OF A RELEASE IN ORDER TO
ACCESS THE CATASTROPHIC RELEASE ACCOUNT. (SEC. 20; PAGE 15)

* IT IS UNCLEAR WHETHER OR NOT RESPONSE CAN BEGIN BEFORE THE ORDER
IS ISSUED AND IF SO, WHETHER OR NOT THE STATE'S RESPONSE ACTION
WOULD HAVE TO STOP IF THE ORDER IS NOT ISSUED WITHIN THE 5 DAYS.

* THE CATASTROPHIC ACCOUNT WOULD RECEIVE ALL FINES AND PENALTIES
COLLECTED BY THE STATE FOR OIL RELEASES - POTENTIALLY GIVING THE
SPILLER THE BENEFIT OF THOSE FINES AND PENALTIES. (SEC. 16; PAGE 10)

« INCLUDES A DEFINITION FOR "THREATENED RELEASE." (SEC 26 AND SEC.
28; PAGE 18)



Response Fund Restructuring Options
Detailed Financial Comparison SB215 "O"

Original Proposal ~ SB 215 Version "0" DEC Proposal
50% Catastrophic 50% Catastrophic ~ 40% Response Fund
50% Abatement 50% Abatement 60% Prevention Fund
Fiscal Year 1995
Initial Benefit to Surcharge Payee $331 $518 $26.8
Beginning Balance of Response Fund
Beginning Balance of Spill Account $31.6 $50.3 $25.3
Beginning Balance of Abatement Account $316 $129 $379
Total .05 Surcharge Collected in FY95
Total Spill Surcharge Collected in FY95 $131 $0.0 $105
Total Abatement Surcharge Collected in FY95 $131 $131 $157
Prevention & Response Prgm. All Agencies $135 $135 $135
Estimated Spill Reserve Use $038 $0.8 $038
Estimated Cost Recovery $0.3 50.3 $0.3
Forward Funding for FY96 Program
Ending Balance of Response Fund
Ending Balance of Spill Account $316 $50.3 $245
Ending Balance of Abatement Account $173 ($1.4) $244
Total Cost to Surcharge Payee (57.2) ($39.0) (50.9)
SusFension and Reimposition Calculation $450 m wm M moum $353
Fiscal Year 1996
Beginning Balance of Response Fund
Beginning Balance of Spill Account $450 $50.6 $35 3
Beginning Balance of Abatement Account $304 $117 $01
Total 05 Surcharge Collected in FY96
Total Spill Surcharge Collected in FY96 $6.3 $0.0 510 1
Total Abatement Surcharge Collected in FY96 $12.7 $12.7 $152
Prevention & Response Prgm. All Agencies $139 $139 $139
Estimated Spill Reserve Use $0.8 $0.8 08
Estimated Cost Recovery $0.3 $03 $03
Forward Funding for FY97 Program
Ending Balance of Response Fund '
Ending Balance of Spill Account $450 $50.6 $34 5
Ending Balance nr Abatement Account $157 ($3.0) $26 2
Total Cost to Surcharge Payee $187 Si24 $250
Suspension and Reimposition Calculation 5516 $509 $44 9

h \home\bobp\SB2150.XLS
2/16/94 146 PM Page 1



Response Fund Restructuring Options
Detailed Financial Comparison 3B215 "0"

Original Proposal ~ SB 215 Version "0" DEC Proposal

50% Catastrophic 50% Catastrophic ~ 40% Response Fund
. 50% Abatement 50% Abatement  60% Prevention Fund

IFiscal Year 1997
Beginning Balance of Response Fund
Beginning Balance of Spill Account S51.6 $509 $449
Beginning Balance of Abatement Account $283 $96 $414
Total .05 Surcharge Collected in FY97
Total Spill Surcharge Collected in FY97 $00 $0.0 $7 4
Total Abatement Surcharge Collected ir -Y97 $124 $124 $149
Prevention & Response Prgm. All Agencies $143 $143 $143
Estimated Spill Reserve Use $038 $0.8 $08
Estimated Cost Recovery $0.3 $0.3 $0.3
Forward Funding for FY98 Program
Ending Balance of Response Fund
Ending Balance of Spill Account $516 $50.9 $441
Ending Balance of Abatement Account $132 ($55) $271
Total Cost to Surcharge Payee $121 $121 $220
SusFension and Reimposition Calculation $519 $51.2 $518
Fiscal Year 1998

Beginning Balance of Response Fund
Beginning Balance of Spill Account $519 $512 %1 8
Beginning Balance of Abatement Account $256 $6.9 $420
Total .05 Surcharge Collected in FY98
Total Spill Surcharge Collected in FY98 $0.0 $0.0 $0.0
Total Abatement Surcharge Collected in FY98 $119 $119 $143
Prevention & Response Prgm. All Agencies $148 $148 $14 8
Estimated Spill Reserve Use $0.8 $0.8 $038
Estimated Cost Recovery $0.3 $0.3 $0.3
Forward Funding for FY99 Program
Endng Balance of Response Fund
Ending Balance of Spill Account $519 $512 $510
Ending Balance of Abatement Account $101 ($8.6) $27.2
Total Cost to Surcharge Payee $116 $116 $140
Suspension and Reimposition Calculation $52.2 $515 $51.3

h:\\home\bobp\SB2150.XLS
2/15/94 146 PM Page 2



Response Fund Restructuring Options
Detailed Financial Comparison SB215 "O"

Original Proposal ~ SB 215 Version "0" DEC Proposal
50% Catastrophic 50% Catastrophic ~ 40% Response Fund
50% Abatement 50% Abatement 60% Prevention Funa
Fiscal Year 1999
Beginning Balance of Response Fund
Beginning Balance of Spill Account $52.2 $515 $51.3
Beginning Balance of Abatement Account $220 $33 $415
Total .05 Surcharge Collected in FY99
Total Spill Surcharge Collected in FY99 $0.0 $00 S0.0
Total Abatement Surcharge Collected in FY99 $11.2 $112 $134
Prevention & Response Prgm. All Agencies $15.2 $152 $152
Estimated Spill Reserve Use S0.8 $08 S0.8
Estimated Cost Recovery $0.3 50.3 $03
Forward Funding for FYOO Program
Ending Balance of Response Fund
Ending Balance of Spill Account $52.2 $515 $505
Ending Balance of Abatement Account $6.0 (512.7) $26.3
Total Cost to Surcharge Payee $109 §109 $13.*
Suspension and Reimposition Calculation $525 $518 $508
Total Net Cost -5 Years (no discount) $46.1 $8.0 573.3
Total Net Cost After Tax Effect (40% tax) $27.6 $4.8 $440

h\home\bobp\SB2150.XLS
2/16/94 1-46 PM Page 3
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WALTER J. HICKEL, GOVERNOR

DEPT.OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER Phone: (907) 465-5050
410 WILLOUGHBY AVENUE, SUITE 105 Fax: (907) 465-5070
JUNEAU, AK 99801-1795

March 24, 1994

The Honorable Drue Pearce, Co-Chair
The Honorable Steve Frank, Co-Chair
Senate Finance Committee

Capitol Building

Juneau, AK 99801

Dear Senators Pearce and Frank:

Attached is a bar chart which illustrates how the current CSSB215 version 'T"
compares with other possible versions of this bill which would better insure that
Alaska’s spill prevention and response program is adequately funded.

Two possible ways of splitting the nickel surcharge per barrel of oil are compared, the
.025/.025 split as proposed in CSSB215 and a .03/.02 cent split of the nickel where 3
cents is applied to the contingency and abatement account. These two approaches to
splitting the nickel surcharge are further illustrated by showing the financial impacts of
these proposals when the existing $37.4 million currently in the response fund is split,
and when the $37.4 million is fully applied to the catastrophic spill account.

The results of this comparison indicate that the version of CSSB215 before you today
Wl” not adequately fund the current spill prevention and response program.
Under-funding, based on the attached assumptions, is expected to exceed $8.7 million
over five years. This figure does not, however, take into effect recent amendments
proposed by the Senate Finance Committee.

These amendments include significantly expanding the types of capital projects which
may be funded from the contingency and abatement account, resulting in significantly
increased funding requirements for the account. It is impossible to estimate the level
of increased funding required since the provision allows a wide range of possible
capital projects. The amendment to include funding for the Storage Tank Assistance
Program from the contingency and abatement account further weakens arguments
that future Exxon payments to the State of Alaska will be available to assist in funding
the State’s spill prevention and response prognm. As you may know, we support
applying 1 cent of the proposed increase in the motor fuel tax toward funding the
Underground Storage Tank Assistance Program.



Senator Pearce/Frank 2- March 24, 1994

All other possible versions of the hill presented on the attached chart do not indicate
an under-funding of the current spill prevention and response program within the first
five years. However, the .025/.025 split which also splits the $37.4 million currently in
the response fund, will also result in under-funding of the program in approximately
eight years. If demands for future capital projects funded through the contingency and
abatement account become significant, the point in time when the spill prevention and
response program is under-funded will come much sooner. Legislative history, as it
relates to the 470 Fund, indicates that the use of this account for capital projects is
likely to increase significantly.

The Hickel Administration does not support any version of this bill which does not
provide at least 3 cents of the nickel surcharge toward the spill prevention and
response program. In addition, a strong argument can be made that a significant
portion of the $37.4 million currently in the response fund came from general funds
received prior to the time when the 5 cent surcharge was imposed. We therefore also
support splitting the current response fund balance between the contingency and
abatement account and the catastrophic spill account. In possible versions of this hill
which include splitting the response .u.id, additional funding is made available to pay
for badly needed capital projects like depots and corps and the Enpergency
Operations Center in Anchorage.

Today is the "morning after” the 5th Anniversary of the Exxon Valdez QOil Spill. As the
recent Legislative Audit of the Oil and Hazardous Substance Release Response Fund
pointed out, we may soon be approaching a new period of complacency in preventing
future ail spills. The current version of CSSB215 before you today certainly supports
this view. We strongly urge you to consider adopting a version of this bill similar to
the one currently in the House Resources Committee which provides for a 3 cent
surcharge to fund the contingency and abatement account and splitting the current
balance of the response fund. We support this approach because it will guarantee
that Alaska maintains a strong and adequately funded spill prevention and response
program while, at the same time, quickly building to a $50.0 million balance in the
catastrophic spill account.

Sincerely,

Robert Poe, Jr.
Director of Administrative Services

RGP\ (ASDIR\SB215I.BP)

Attachments



ASSUMPTIONS

1. The data summarized in the attached chart represents a five-year look at the financial effects of
these possible changes to the current response fund statutes.

2. In identifying funds which would contribute to the contingency and abatement account, no
interest or other mitigation account items ate included in the calculation. These funds must be
appropriated to the contingency and abatement account and there is nothing in CSSB215 which requires
or specifically encourages the Legislature to appropriate these funds. In addition, Legislative history
does not support the assumption that these funds will be appropriated to the contingency and
abatement account.

3. In calculating the balance of the catastrophic spill account throughout the five years, itis
assumed that $0.8 million is spent each year from the catastrophic spill account to address spills of ail
and hazardous substances which may occur each year.

4. $0.3 million isassumed to be collected as cost recovery each year and is credited to the
catastrophic spill account at the beginning of each succeeding fiscal year. This assumption appeared to
be justified in light of the CSSB215 incentive clauses to assure that these funds are credited to the
catastrophic spill account.

5. The State 3 spill prevention and response program for all agencies isassumed to be $13.5
million in the frst year and to increase by 3% each year thereafter.



Response Fund Restructuring Options
Comparison of Proposals For SB215

1 Total Prevention Program Total Spill Accoun* Surcharge fl Total Abatement Account 1 Total Surcharges Paid
Underfunding Paid Surcharge Paid

#4 .03/.02 cent
Response Fund Split 60/40

- HEHEER
#3 .03/.02 cent
Entire Response Fund to Spill Account

#2 2.5/2.5 cent
Response Fund split equally

#1 CSSB 215
2.5/2.5 cent
Entire Response Fund to Spill Account

($20.0) $120.0

SB215322.XLC



WALTER J. HICKEL, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER Telephone No. (907)465-5050
410 Willoughby Avenue, Suite 105 FAX No. (907)465-5070
Juneau, AK 99801-1795

March 18, 1994

The Honorable Jeannette James
Alaska State House of Representatives
Room 5ul, State Capitol Building
Juneau, AK 99801-1182

Dear Representative James:

Thank you for your interest in response fund issues and for taking the time to
express your concerns and questions to me. My letter will provide information you
have asked for concerning long-term plans for emergency response depots and
volunteer corps and contaminated sites.

In State statutes, the responsibility for establishing and managing the depots and
corps rests with the Department of Military and Veterans Affairs (DMVA). |
encourage you to contact DMVA directly for their response to this issue. Since our
Department has worked with DMVA on this project over the years because of our
responsibility to lead the State's response efforts for oil and hazardous substance
spills, we are providing the following information as our best estimate at this time.

For the last two years, the Department of Environmental Conservation (DEC) has
been working on the "Nearshore Demonstration project” which was created by the
Legislature in our FY 93 budget to develop a prototype nearshore oil spill response
equipment package. This project will culminate in the deployment of two different
equipment packages -- one for open water, crude spills and the other for inside
passage, non-crude spills -- during April and May of this year for testing and
evaluation. We expect to have the evaluation completed with recommendations
for additional kinds of units not long after the tests. Based on the information we
have developed so far, | am providing you estimates for coastal oil spill response
packages that could be strategically placed around the State.

One unit, designed for open water coastal areas, consists of a small barge (to
receive the product collected), deflection boom, and a skimmer designed to be
operated by fishing vessels of opportunity. The estimated unit purchase price for



What will it cost the State to clean up contaminated sites?

Over the next 21 years at current staffing levo.s, cleanup standards, and
technological abilities, we estimate it will cost the State approximately $220
million to cleanup all the contaminated sites that have been discovered to date and
sites which are expected to be discovered. The table below lists the number of
sites, average cost per site, and total cost over the next twenty one years to
cleanup each type of contaminated site. One of the reasons we support a strong
Research and Development program is because we can continue to help reduce
these costs with more effective technology.

Projected Contaminated Sites Cleanup Costs

Average State 21 Year
Type of Site Number Cost/Site Total Cost
RP 836 $23,429 $19,586,923
Federal 450 26,566 11,954,700
Orphan 88 644,450 56,711,600
Rural Bulk  Orphan 100 644,450 64,154,998
RPs 398 23,429 9, 329,561
State Owned 97 600,000 58,200,000
Total 1,969 $219,937,781

The actual cost to the State differs by the type of contaminated site. The greatest
cost to the State is for cleanup of sites where a responsible party is unable or
unwilling to clean up or where the State is the responsible party. Where the
Department oversees the cleanup of a site by the responsible party the cost to the
State is much less. The Department's oversight of federal sites has the least cost
to the State since the Department receives federal funds for this work under a
cooperative agreement with DOD.

In addition to the contaminated sites situation described above, the Department also
manages an underground storage tank program which is funded by the Storage Tank
Assistance fund, not the Response Fund. Revenue for the Fund comes from the
Mitigation Account of the General Fund and collection of registration fees. It is used
to make grants and loans available to owners and operators of underground storage
tanks for tank testing, closure, upgrade, and cleanup activities. Currently there are
826 unfunded requests for $43 million in financial assistance. The Administration is
working with the Legislature to apply a 1 penny per gallon motor fuel tax for
appropriation to the Storage Tank Assistance Fund to replace the mitigation account
in the future.



or disposal of a hazardous substance that could threaten public health or the
environment.

The Department oversees the investigation and cleanup of contaminated sites by
the responsible party. By overseeing the responsible party's cleanup, the
Department can assure Alaskans that the source of contamination has been
removed, and that any remaining contamination is below levels that will harm the
public or the environment. A strong oversight program conveys to the responsible
parties their obligation under State law to clean up their contaminated site.

In addition to responsible party oversight, the Department directly cleans up sites
where the responsible party cannot be found or is unwilling or incapable to do the
cleanup directly. At these sites, the State hires and supervises term contractors
who do the actual investigation and cleanup.

How lona will it take to clean vp contaminated sites?

The length of time needed to fully assess and clean up an average contaminated
site ranget from three to five years. Very simple sites could take less time, while
the most complex sites may take much longer. The number of contaminated sites
is constantly changing. New sites are discovered and brought to the Department's
attention and active sites are cleaned up. We estimate it would take 21 years to
clean up the current inventory of 1051 sites and an additiond 920 sites which we
estimate will be discovered during that period and will need cleanup. Some sites
are virtually impossible to clean up cost effectively or require only monitoring while
Mother Nature does the job.

Sites that are expected to be added to the inventory in the future include:

o] The Department of Defense (DOD) has estimated it will spend $1.1 billion
to clean up the contaminated military sites in Alaska. To date, 350 sites
have been discovered and ,fe estimate an additional 90 sites will be
discovered as a result of the high priority DOD has placed on the site
discovery process over the next two years.

o] Discovery of approximately 500 contaminated sites is expected to result
from the current initiative to bring rural bulk fuel tank facilities into
compliance with federal and State spill prevention requirements.

o] Liability for contaminated properties will continue to cause buyers and sellers
of real estate to practice due diligence and assess the property prior to
completing a land transaction. These assessments are estimated to result in
the discovery of 330 contaminated properties.



one of these is $500,000. Annual operations and maintenance cost will vary by
location but can be estimated at $150,000 each. We think that there could be as
many as a dozen sites around the State - not covered by government or industry,
but where spill risk exists -- where this kind of unit could be located. This results
in a total purchase price of $6 million with an annual estimated cost of $1.8

million.

The other unit we have been working on is a rapid response vessel capable of
moving equipment to a spill site in protected waters (like Southeast Alaska). The
purchase price of these would be about $250,000 each with an annual operation
and maintenance cost of $100,000 each. These units could be deployed in about
10 locations in Southeast Alaska aiu several each in Bristol Bay, Norton Sound
and Kotzebue Sound, as well as throughout the Yukon and Kuskokwim Rivers. |If
the Legislature were to support purchase of 20 of these items, that costs out to $5
million purchase price and $2 million annual operations and maintenance.

Through local response agreements, DEC will be entering into partnership with
local communities for responding to the routine spills (DEC receives about 2,000
reports of spills annually -- typically, all are non-disaster emergencies.). We will
supply local communities with a basic, "first aid" response equipment capability
and use the Response Fund ("470 Fund") to pay for the community costs to
respond to these kinds of spills. Currently, we have a $400,000 capital budget
request to start the program for FY 95. We estimate that a total of $1 million
would cover this arrangement and we could seek cost recovery from spiders to
maintain that capability in the future.

The Kenai Borough has put together an unsolicited request this year for a direct
appropriation from the Response Fund to outfit a hazmat team for $250,000. This
amount does not include personnel costs, operations and maintenance, nor
training. Their price tag for equipment seems reasonable, although we were not
involved in developing the list. Once the statewide hazards analysis is completed,
the State will have the specific information needed to identify the appropriate
locations for these teams. My best guess at this time is these hazmat teams could
be targeted for Fairbanks, Anchorage, Kenai, Juneau and Ketchikan. The total cost
to establish these would be $1.25 million. The annual training, operations and
maintenance, and personnel costs are unknown, but these could be considered the

local match.

You have also asked, "Whin are contaminated sites going to be cleaned up and
what will it cost?”" The following should answer your questions regarding the
Department's role in cleaning up a contaminated site, the time it takes to cleanup a
site, and the associated cost to the State.

What does the Department do with contaminated sites?
#

A contaminated site is a location where there has been a past improper discharge



We are sharing this letter with other members of the House Resources Committee.
Thank you for asking.

Sincerely,

Mead Treadwell
Deputy Commissioner

MAC/jSg Q\SPRVCRPIM
cc: House Resources Committee Members

Representaiive Bill Williams, Chair

Representative Bill Hudson

Representative Con Bunde

Representative Joe Green

Representative Eldon Mulder

Representative David Finklestein

Representative Pat Carney

Representative John Davies

John A. Sandor, Commissioner, Department of Environmental Conservation

Major General Hugh L. Cox lll, Commissioner, Department of Military and
Veterans Affairs
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WALTER J. HICKEL, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

Office of the Commissioner Telephone: (907) 465-5050
410 Willoughby Ave., Suite 105 FAX: (907) 465-5070
Juneau, AK 99801-17/5

March 18, 1394

Mr. H. Bilhartz, President
ARCO Alaska, Inc.

P. 0. Box 100360
Anchorage, AK 99510-0360

Dear Mr, Bilhartz:

Thank you for your positive response responding to my letter to you of February 28
Offering to work together with the Department of Environmental Conservation. BP and
Alyeska to assess the current status of spill prevention and response programs. Both
John Morgan of BP and David Pritchard from Alyeska concurred that such an analysis
was in our collective best interests.

I'd like to suggest that the four of us designate a "working group™ made up of
individuals from our respective organizations to critique our existing capabilities and
suggest improvements. Tom Chappie, the new Administrator for the department's
Pipeline Corridor Region will be on-board by April 1, | believe it makes sense for us to
"kick off" the first meeting of this working group in Anchorage shortly thereafter. If
you agree my secretary, Martha Fischbach will call youroffice to arrange for a mutually
convenient time and location.

As additional background information for that meeting, enclosed you will find a copy of
an audit of the Oil and Hazardous Substance Release Response Fund (470 Fund)
recently completed by the Division of Legislative Audit. By way of background, the
Division of Legislative Audit is created in statue to serve a staff function to the
Legislative Budget and Audit (LBA) Committee. LBA is a standing committee of the
legislature that is to provide "full-time tecnnical assistance in accomplishing fiscal
analysis, budget review, and post-audit functions.” (A5, 24.20.151) Representative
Larson, a member of the Budget and Audit Commirr-’e, requested this audit shortly
after the end of the session last year in order to answer the many questions
surrounding the use of the Fund.

While the Audit contains a wealth of information, of particular importance to the project
upon which we have agreed to embark is on page 33. It says:



Certainly cur joint efforts will enable our organization to access our effectiveness and
consider opportunities to strengthen prevention and response capability. | look forward
to working with you and others at BP and Alyeska to improve the capability of our
respective organizations.

Sincerely,

~hn A. Sandor
Commissioner

Enclosure. Oil and Hazardous Substance Release Response Fund
Audit Control Number 18-4463-94

cc:  The Honorable Walter J. Hickel



SENT av:Erviron. Conservation ; 3-18-94 : 3:01Pr.1 A. D.E.C.-S. C. R. 0.- A655070:-a 4

WALTER J. HICKEL, GOVERNOR

DEPT* OF ENVIRONMENTAL CONSERVATION

Office of the Commissioner Telephone: (907) 465-5050
410 Wilioughby Ave., Suite 105 Fax: (907) 465-5070
Juneau, AK 99801-1795

March 18,1994

Mr. John Mo.'gan, President
BP Exploration (Alaska)

P. O. Box 196612
Anchorage, AK 99519-6612

Dear Mr. Morgan:

Thank you for your positive response to my letter to you of February 28, offering to
work together with the Department of Environmental Conservation, Alyeska and ARCO
to assess the current status of spill prevention and response programs. Both Skip
Bilhartz of ARCO and David Pritchard from Alyeska concurred that such an analysis

was in our collective best interests.

I'd like to suggest that the four of us designate a “working group” made up of
individuals from our respective organ’zations to critique our existing capabilities and
suggest improvements. Tom Chappie, the new Administrator for the department’s
Pipeline Corridor Region will be on-board by April 1. | believe it makes sense for us to
“kick off the first meeting of this working group in Anchorage shortly thereafter, if you
agree, my secretary, Martha Fischbach will call your office to arrange for a mutually
convenient time and location.

As additional background information for that meeting, enclosed you will find a copy of
an audit of the Oil and Hazardous Substance Release Response Fund (470 Fund)
recently completed by the Division of Legislative Audit. By way of background, the
Division of Legislative Audit is created in statue to serve a staff function to the
Legislative Budget and Audit (LBA) Committee. LBA is a standing committee of the
legislature that is to provide “full-time technical asslstince in accomplishing fiscal
analysis, budget review, and post-audit functions." (AS 24.20.151) Representative
Larson, a member of *he Budget and Audit Committee, requested this audit shortly
after the end of the session last year in order to answer tne many questions
surrounding the use of the Fund.

While ihe Audit contains a wealth of information, of particular importance to the project
upon which we have agreed to embark Is on page 33. It says:

‘TCis deed)/ cargpay dose DiairgionpiagrtgaiLte
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Certain!"/ our joint efforts will enable our organizations to assess our effectiveness and
consider opportunities to strengthen prevention and response capabilities. | look
forward to working with you and others at BP, Alyeska and ARCO to improve the
capability of our respective organizations to both prevent and respond to pollution

events.
Sincerely,
JJojin A. Sander
Commissioner
Enclosure

" Oil and Hazardous Substance Release Response Fund Audit
Audit Control Number 18-4463-94

cc.  The Honorable Walter J. Hickel

4655070:® 5



SENT BY:Envircn. Conservation : 3-18-94 ; 3:03PM ; A. D. E. C.-S. C. R. 0. — 4655070.d 6

WALTER J. HICKEL, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

Office of the Commissioner Telephone: (907) 465-5050
410 Willoughby Ave., Suite 105 Fax: (907) 465-5070
Juneau, AK 99801-1795

March 18,1994

Mr. David Pritchard, President & CEO
Alyeska Pipeline Service Company
1835 South Bragaw Street
Anchorage, AK 99512

Dear Mr. Pritchard:

Thank you for your positive response to my letter to you of February 28, offering to
work together with the Department of Environmental Conservation, BP and ARCO to
assess the current status of spill prevention and response programs. Both Skip
Bilhartz of ARCO and John Morgan of BP concurred that such an analysis was in our
collective best Interests.

I'd like to suggest that the four of us designate a “working group" made up of
individuals from our respective organizations to critique our existing capabilities and
suggest improvements. Tom Chappie, the new Administrator for the department’s
Pipeline Corridor Region will be on-board by April 1. | believe it makes sense for us to
“kick off" the first meeting of this working group in Anchorage shortly thereafter. If you
agree, my secretary, Martha Flschbach will call your office to arrange for a mutually
convenient time and location.

As additional background information for that meeting, enclosed you will find a copy of
an audit of the Oil and Hazardous Substance Release Response Fund (470 Fund)
recently completed by the Division of Legislative Audit. By way of background, the
Division of Legislative Audit is created in statue to serve a staff function to the
Legislative Budget and Audit (LBA) Committee. LBA is a standing committee of the
legislature that is to provide "full-time technical assistance in accomplishing fiscal
analysis, budget review, and post-audit functions.” (AS 24.20.151) Representative
Larson, a member of the Budget and Audit Committee, requested this audit shortly
after the end of the session last year in order to answer the many gquestions
surrounding the use of the Fund.

While the Audit contains a wealth of information, of particular importance to the project
upon which we have agreed to embark is on page 33. It says;

‘TCis dreec)/ cBropay e DI inpeng t S e
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Certainly our joint efforts will enable our organizations to assess our effectiveness and
consider opportunities to strengthen prevention and response c; abilities. | look
forward to working with you and others at Alyeska, BP, and ARCO to improve the
capability of our respective organizations to both prevent and respond to pollution

events.
Sincerely,
John A. Sandor
Commissioner
Enclosure

=0l and Hazardous Substance Release Response Fund Audit
Audit Control Number 18-4463-94

cc:  The Honorable Walter J. Hickel
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Mike Menge, Director EQ
Mike Conway, Director, SPAR

Bob Poe, Director, IAS
Mead Treadwell

; 3:05PM

A. D. E. C.

a il

-S.

C.

ftTM

4655070:# 8



SENT BY: - 3-16-94 - 4-20pu - ADEC* SCRO-* 9-4655070:» 4

WALTERJ. HCKEL GOVERNCR

DEPT. OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER Phone: (907) 465-5050
410 WILLOUGHBY AVENUE, SUITE 105 Fax: (907) 465-5070
JUNEAU, AK 99801-1795

March 16, 1994

The Honorable Steve Frank, Co-Chalr
The Honorable Drue Pearce, Co-Chair
Senate Finance Committee

Capitol Building
Juneau, AK 998C"

Dear Senators Frank and Pecrce:

Legislative Audit recently completed Its review of the Ol and Hazardous Substance
Release Response Fund (470 Fund). The Department appreciated the wo,k of the
auditors, and their commitment to understanding the Fund and both its historical and
current statutory rules.

Enclosed you will find a copy of that Audit fcr your review. While it contains a wealth
of Information, we would like to direct your attention to the Auditor's Comments
beginning on page 33:

Rigor flagged, complacency took
root. Prevention was neglected with disastrous results.’

—
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Sonata Flnanco Committee March 16, 1094
Page 2

The Department of Environmental Conservation looks forward to working with the
Senate Finance Committee, and Its Finance Subcommittee on how to best add/ass

the recommendations of the Audit.

Sincerely,

Commissioner

JA/ch

Enclosure
<Audit Report, Ol and Hazardous Substance Release Response Fund

Audit Control Number 18-4463*94

CcC: All Members, Senate Finance Committee (w/enciosure)
The Honorable Al Adsi s (w/enclosure)
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WALTERJ. HCKEL, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONED* Phone: (907) 465-5050
410 WILLOUGHBY AVENUE, SUITE 105 Fix: (907; 465-5070
JUNEAU, AK 99001-1795

March 16, 1994

The Honorable Mike Miller
Chairman, Senate Resources Committee

Capitol Building
Juneau, AK 99801

Dear Senator Miller:

Legislative Audit recently completed Its review of the Oil and Hazardous Substance
Release Response Fund (470 Fund). The Department appreciated the work of the
auditors, and their commitment to understanding the Fund and both its historical and
current statutory rules,

Enclosed you will find a copy of that Audit for your review. While it contains a wealth
of information, we would like to direct your attention to the Auditor's Comments
beginning on page 33;

Rigor flagged, complacency took
root, Prevention was neglected with disastrous results.’
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Senate Resources Committee March 18, 1984
Page 2

The Department of Environmental Conservation looks forward to working with the
Senate on how to best address the recommendations of the Audit.

Sincerely,

Comm isloner

JA/ch
Enclosure

*Audit Report, Cll and Hazardous Substance Release Response Fund
Audit Control Number 18-4463-94

cc. Al Members, Senate Resources Committee (W/enclosure)



AS 45.08.030

Says:
It is the intent of the legislature and declared to bhe the
public policy of the state that funds for the abatement of

release of oil or a hazardous substance will always be

available (5 1ch 59 SLA 1986)



TOU T FUWAR g HTetbty - "Divisiori of Spilf Prevention and Response

Prior to Fiscal Year 91 no permanent staff of DEC were charged directly to the Oil andd Hazardous Substance
Release Response Fund (Response Fund). InFY90 and 91 DEC experienced large staff growth bringing
existing programs to core level and adding additional staffassociated with new legislation.

Beginning inP7 91 and continuing to present, generai funding of the Sill Prevention and Response

functions has been gradually eliminated. Inaddition, regional staff have been shifted from other projects

to the Spill Prevention and Response projects commensurate with the work load in the respective regions.

[CVAAARZCEREN /8 VA

FY 89 (est) FTEs Gen Resp Other

Fund Fund Funds

SPPM 19.5 758.5 0.0 226.2
Csites 24.8 1,213.8 0.0 1,457.1
Total 44.3 1,972.3 0.0 1,683.3

LEGISLATION ENACTED 89 SESSION

SLA89 Chapter 29 SB256

Required Department of Law to seek cost recovery at the request of DEC.
Clarified Municipal rf.imbursements from Response Fund.

SLA 89 Chapter 39 HB68

Authorized DEC to use liens against property as security for State expenditures.

SLA 89 Chapter 112 SB260
Established nickel a barrel surcharge on regulated industry production.

SLA 89 Chapter 90 SB261

Required DEC to prepare and annually revise State Master Plan and Regional Plans.

Authorized DEC to use Response Fund to pay costs of State Master Plan and Regional Plans.
Expanded the uses of the Response Fund to include restoratic n of the environment by

addressing the effects of a release or threatened release.

SLA 89 Chapter 113 SB264

Established Response Office inDEC for catastrophic or declared emergency spills.
Established emergency response equipment depots inDEC"S response office.
Established emergency response volunteer corps inDEC 3 response office.

Expanded uses of Response Fund to pay for Response Office and Depot and Corps.
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AS 46.08.030

Says:
It Is the intent of the legislature and declared to he the

public policy of the state that funds for the abatement of a

release of oil or a hazardous substance will always be

available (§ 1ch 59 SLA 1986)



Sec. 46.08.040. Purposes of the fund, (a) The commissioner may
use money from the fund to

(1) investigate and evaluate the release or threatened releast of oil
or a hazardous substance, and contain, clean up, and take other leces-
sary action, such as monitoring and assessing, to address a relf ase or
threatened release of oil or a hazardous substance that, poses an immi-
nent and substantial threat to the public health or welfare, or to the
environment;

(2) pay all costs incurred to

(A) establish and maintain the oil and hazardous substance re-
sponse office;

(B) review oil discharge prevention and contingency plans submit-
ted under AS 46.04.030;.

(C) conduct training, response exercises, inspections, and tests, in
order to verify equipment inventories and ability to prevent and re-
spond to oil and hazardous subs nee release emergencies, and to un-
dertake other activities intended :0 verify or establish the prepared-
ness of the state, a municipality, or a party required by AS 46.04.030
to have an approved coitingencyplan to act in accordance with that
plan; and

(D) verify or establish proof of financial responsibility required by
AS 46.04.040;

(3) pay the expenses incurred by'the Alaska division of emergency
services for the oil and hazardous substance response corps and the oil
and hazardous substance response depots when presented with, appro-
priate documentation by the division;

(4) provide matching funds for participation in federal oil discharge
cleanup activities and under 42 U.S.C. 9601 — 9657 (Comprehensive
Environmental Response, Compensation, and Liability Act of 1980);

(5) recover, the cost to the state or to a municipality of a
containment and cleanup resulting from the release or the threatened
release of oil or a hazardous substance .

*(6) prepare, review; and revise" "

(A) the state's master oil and hazardous substance discharge pre-
vention-aind contingency plan-required by AS 46.04.200; and.

(B) a regional master oil and hazardous substance discharge pre-
vention and contingency plan required by AS 46.04.210; and

(7.) restore the environment by addressing the effects of an oil or.
hazardous, substance release, ?

(b) When the governor declares a disaster reiated to an- oil or haz-
ardous substance discharge emergency munder AS 26.23.020(c), the
governor may, during the effective period- of the disaster emergency,
um money from the fund to respond to the disaster emergency.

(¢) Notwithstanding other provisions of this section,.money from
the fund may not be used for a purpose specified in (a)(2)-(7) of this
section unless funds are available from an appropriation made specn‘l
cally for that purpose. .

, (d).Upoa a-request from-the Alaska Legislative CounC|I the com-
missioner shall use money from the fund to reimburse, the Alaska
Legislative Council'for expenditures that it makes for the operation of
the Citizens' Oversight Council on Oil and-Other Hazardous Sub-
stances; established under. AS 24.20.600. (§ 1ch 59 SLA 1986; am § 3
ch 90 SLA 1989; am § 2.ch 113 SLA. 1989; am 8§ 14, 15 ch 190 SLA
1990; am § 28 ch 191 SLA 1990; am § 3 ch 199 SLA 1990) =« -
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"thdtng History * Division of Spill Prevention ami‘Response

Prior to Fiscal Year 91 no permanent staff of DEC were charged directly to the Oil andd Hazardous Substance
Release Response Fund (Response Fund). InFY90 and 91 DEC experienced large staff growth bringing
existing programs to core level and adding additional staff associated with new legislation.

Beginning inFY 91 and continuing to present, generai funding of tha Spill Prevention and Response

functions has been gradually eliminated. Inaddition, regional staff have been shifted from other projects

to the Sill Prevention and Response projects commensurate with the work load in the respective regions.

STAFFING - FISCAL YEAR 89

OMAK

FY 89 (est) FTEs Gen Resp Other

Fund Fund Funds

SPPM 19.5 758.5 0.0 226.2
Csites 248 1,213.8 0.0 1,457.1
Total 443 1,972.3 0.0 1,683.3

it ee = s&IMISPWX
SION o7 e zss +
v LY v t vivl..u /wyj
SLA89 Chapter 29 SB256

Required Department of Law to seek cost recovery at the request of DEC.
Clarified Municipal reimbursements from Response Fund.

SLA 89 Chapter 39 HB68

Authorized DEC to use liens against property as security for State expenditures.

SLA 89 Chapter 112 SB260
Established nickel a barrel surcharge on regulated industry production.

SLA 89 Chapter 90 SB261

Required DEC to prepare and annually revise State Master Plan and Regional Plans.
Authorized DEC to use Response Fund to pay costs of State Master Plan and Regional Plans.

Expanded the uses of the Response Fund to include restoration of the environment by

addressing the effects of a release or threatened release.

SLA89 Chapter 113 SB264

Established Response Office in DEC for catastrophic or declared emergency spills.
Established emergency response equipment depots in OEC's response office.
Established emergency response volunteer corps in DEC'S response office.
Expanded uses of Response Fund to pay for Response Offica and Depot and Corps.
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SLA 89 Chapter 41 SB271

Clarified civil penalty for the unpermitted discharge of oil and the failure to implement an oil discharge contingency plan.

) < FEWA i

STAFFING -FISCAL YETIAR 90 A i. . ®Sfe
FY 90 (est) FTEs Gen Resp Other

Fund Fund Funds

SPPM 25.0 1,013.3 0.0 235.6

Csites 36.3 876.4 0.0 1,863.5

Total 61.3 1,889.7 0.0 2.09C 1

Analysis of Staffing Change from FY 89 to FY 90

The FY90 operating budget request included a structural change from multiple
components for individual programs such as Air, Oil, Water to the large singk omponent
Environmental Quality (EQ) Projects. The SPPM and Csites projects were included in

tne EQ Projects component.

Staff increased inthe SPPM projectin FY 90 due to DEC implementation

of a multi year plan to increase staffing to core level necessary to meet statutory,
regulatory and legislative intent requirements. Prior to these increases, DEC

was not meeting those requirements. The FY 90 increment established a small
capacity for spill response and seasonal positions to inspect tankers and
facilities for compliance with contingency plan requirements.

Contaminated Sites staff increased inFY 90 due to inclusion of Kenai

cleanup project staff previously funded as non permanent or inthe CIP budget

in the operating budget request. These staff identify and cleanup existing contaminated
sites on the Kenai Peninsula which pose a threat to public health.

LEGISLATION \CTED 90 SESSION

SLA90 Chapter 141 HB315
Categorized environmental crimes and determined appropriate level of criminal behavior for each.

SLA90 Chapter 142 KB316

Established the level of criminal damages to be assessed in fines against organizations for damages caused by
environmental crimes.

SLA90 Chapter 190 HB566

Added incident command system requirement to State and Regional Plans.
Required DEC to use the State plan to designate depot and response corps locations.
Required DEC to submit the State master and Regional plans and revisions to the State Emergency

Response Commission for review and approval.
Page 2



Transferred responsibility to establish depots and corps to Division of Emergency Sen/ices.

Expanded uses of Response Fund to include DES reimbursement for depots and corps.

Established State Emergency Response Commission (SERC).

Established Local Emergrency Planning Committees(LEPCs).

Established Hazardous Substance Spill Technology Review Council (HSSTRC).

SLA90 cChapter 191 HB567

Required industry contingency plans to include prevention measures.
Added certification requirement for approved contingency plans.
Clarified proof of financial responsibility and limits ligbility for tank vessel or ail

barge operations.
Clarified DEC inspections of regulated industries.

Established DEC participation in structural integrity of vessels, barges, pipelines and fecilities.

Expanded uses of Response Fund to include:

Review of ail discharge prevention and contingency plans

Conduct training, response exercises, inspections and tests

to verrfiy inventories and ability of state, municipality or parties
required to have an approved contingency plan

Verification of financial responsibility

SLA90 Chapter 199 HB578

Established Citizen®s Oversight Council

Expanded uses of Response Fund to include Oversight Council costs.

STAFFING - FISCAL YEAR 91

FY 91 (est) FTEs
SPPM 72.0
SRO 14.0
Csites 41.0
S;g Tank Program 11.0
Total 138.0

Analysis of Stafflng Change from FY 90 to FY 91

Gen
Fund

1,860.1
0.0
457.8
6,009.2
8,327.1

> 6%
W

Resp
Fund.

3,203.6
2.703.5
715.1
0.0
6,622.2

Other

Funds

0.0
0.0
1,804.3
0.0
1,804.3

Vo

FY 91 was the final year of increments to bring the Spill Prevention and Response

projects to core level funding. An Increment was requested and approved for
both the SPPM and Contaminated Sites projects.

The Spill Response Office and Storage Tank Assistance Program were identified as

separate projects.
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Funding was requested and approved for the Environmental Investigation and Enforcement
wnit. This unit is responsible foi the specialized investigatory and legal resources
associated with determination of responsible parties for a release or a

contaminated site.

Fiscal notes were attached to HB 566 and HB 567 increasing staffing an additional 22 FTEs
to provida resources to perform the additional work necessary to meet the statutory
obligations enacted inH8 566 and HB 567.

Additional staffwere approved for the Prince William Sound District Office.

oty RVERRY: session ™Mix

SLA91 Chapter 48 SB165

Expanded uses cfResponse Fund to include refurbishment or construction of marine response vessels.
SLA91 Chapter 83 SB25

Expanded uses of Response Fund to municipal grants.

SLA91 Chapter 31 HB194 ;

Required the Board of Marine Pi"ots to cooperate with DEC in the review and approval of training programs
for pilots of tanker vessels.

SLA91 Chapter 92 HB196

Required the Citizen"s Oversight Council to submit a report on whether State laws for response action
cont. actor civil libilityand vessel contingency plan requirements should be amended.

SLA91 Chapter 09 SB263

Provided a one-year delay to June 1,1992 for compliance of non crude oil operations with the
financial responsibilities inAS 46.04.040.

Authorized DEC to issti* interim approval for contingency plan amendments that substantially comply

with the requirements nfChapter 191, SLA90.
N ALY A ~W. \
MG- FISCALYEAB gz ; vy HH!

FY 92 (Mt) FTEs Gen Resp Other
Fund Fund Funds
Director 6.0 248.7 182.1 0.0
SPPM 69.0 981.8 4,661.5 77.0
SRO 14.0 0.0 1,107.5 0.0
Csites 40.0 4148 1,182.4 1,949.4
Stg Tank Program 9.0 0.0 0.0 6,700.0
Total 138.0 1.645.3 7,133.5 3,726.4
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Analysis of Staffing Change from FY 91 to FY 92

FY 92 budget structure recognized the creation of the Division of Sill Prevention

and Rr "rXDnse. The Director"s Office and Storage Tank Program weie separate

components inthe FY 92 budget request, but, the projects (SPPM, SRO and Csites) continued
as a part of the EQ projects budgo: request.

Overall staffing levels did not increase, but, were re-aligned commensurate with
the needed level of effort in the two components and three projects. The process of
shifting funding for Spill Prevention and Response work fom General Funds to

Response Funds began inFY 92 with central office staff.
LEGISLATION ENACTED 92 SESSION
SLA92 Chapter 83 SB540

Required DEC to develop regulations governing the registration and approval of oil spill primary action contractors.

Required DEC to collect fees in the amount necessary to cover the costs of this program.

JjA»"IN G -FISCALYEAR QS "t

FY 93 (actual) FTEs Gen Resp Other

Fund Fund FA, ids

Director 12.0 115.6 1,459.2 0.0

SPPM 72.5 90.8 9,027.5 0.0

Csites 53.5 351.8 4,717.1 2,582.7

Stg Tank Program 7.0 0.0 0.0 3,822.7

Total 145.0 558.2  15,203.8 6,405.4

Analysis of Staffing Change from FY 92 to FY 93

The FY 93 budget structure established the Division of Sill Prevention and Response as a
separate BRU with the projects above as separate components. The Spilt Response Office
was decentralized with expert sill responders ineach region. Administrative Support,
Safety and Data Management were transferred from the programs to the Director 3 Office.

staffwere added for Response Fund Management (1), the Department of Defense cooperative
agreement @, Geographic Information Systems (L enon perm) and the Leaking Underground
Storage Tankprogram (1 -non perm).

Conversion of the Spill Prevention and Response effort from General Funds to

Response Funds continued focusing on regional efforts leaving the Division with 393.0 in
General Funds and 165.2 InGeneral Fund Match.
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FY 94 (request) FTEs Gen Resp Other

Fund Fund Funds
Director 13.0 0.0 1,296.7 36.4
SPPM 75.2 0.0 8,105.2 225.0
CSites 57.2 165.2 3,727.5 2.225.0
Stg Tank Program 10.0 0.0 0.0 6.621.9
Total 155.4 165.2 13,129.4 9,108.3

Analysis of Staffing Change from FY 93 to FY 94

Non permanent staff previously off budget were included inthe FY 94 budget request. Historically
the department had not included those positions in budget requests and requested revised
programs tomove monies from contractual to personal services to pay for non perms.

Non permanent staff are included inthe FY 94 operating budget request as follows:

Director 3 Office -1 Non Perm Student Intern

Spill Prevention Planning and Management -1 Non Perm Environmental Specialist
Contaminated Sites -3 Non Permanent Environmental Specialists

Storage Tank Program -2 Environmental Specialists (seasonal) and 1 Clerk Typist (seasonal)

A permanent positionwas added Inthe Contaminated Sites Program (Site Discovery)
and a long term non permanent position inthe Underground Storage Tank Program

was brought on budget as a permanent part time position.

Regional budgets included an additional .4 FTEs not previously assigned to Sill Prevention
and Response projects.

All general funds were eliminated leaving 165.2 in general fund match in the budget request.

g:\spar\h*arinc)j\rtincjtl* ravisad: 2/16/93
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OTHER AGENCIES

. . ENVIRONMENTAL
M|I|tar\é and. Vfeferans Affairs (DES) CONSERVATION
esponse frcparcdness & Planning
o Ay . Corps State Emergency Response Commission
Transportation and Public Facilities Il:local Emergency Planning Committees
Oil Response Ferries azardous Substance Spill Technology
Law Review Council
Cost Recovery ',...® L2 Contaminated Sites
ol ueguldlera/Gum»"K- Government Preparedness and Response
Public SEE %%]’memal Crimgt Industry Prepcredness and Response
ShHoor Dilator?? Pollution Prevention
Fish and Game Geographic Information Systems
Contingency Plan Reviews
Natural Resources
_ Contingency Plan Reviews.
Administration
Telecofmxjn(cartons InstaHalion/Maintenance SPILL RESERVE
State Emergency Response Commission (Emergency Reserve)

Citizens' Oversight Council

Alaska's Oil and Hoiardous Substance Release Response Fund Prepared hy APEC d/93



SPILL RESERVE EXPENDITURES BY FISCAL YEAR

(iInthousancl)
D 265
Fral 753
MR
(a1 V3t 225
toal 1165

'note: Expenditures for FY94 include 156.7 fcr
Project Chariot which will be reimbursed by
c federal grant.

FL HEFREASA FHRENIAGEC- TOAL
REFONERNDEANDTURES

0.9 %

idhislgepxs



SURCHARGE SUSPENSION VS.

RESPONSE FUND BALANTZCE

Surcharge

General Funds
Mitigation Account

o™e
funxxxg

Sogrrrx

Suspension Calculation =

Cumulative Surcharge - Cumulative Expenditures

Balance of Response Fund =
(Cumulative Surcharge + Cumulative O ther Funds)

- Cumulative Expenditures

Prepared by ADEC 1/94  *



Ragponea Fund Summary at of Novamiiar B 1933

AS 43,96.230(b)
Calaulation

Qummuativa Surdnarge Gdlieded 112,086,143
Qunmrulativa Bxqenditurel m127,180.873
Difference ; 16,105,728
Qummuativa Cther Deposit!

Gaad Fud C

Progyam Recaipts 0

Mitigation Accourt 0

Meacalanoua/Aecounta Reoavalle 0
Reeanva For Brauntracaa 0
Reiarva Far Capital Angropriationa, 0
Reearva for FY 84 Qperating Appropriation! 0

(BEdudng Spif Resarvel Appropriation)

Blanca orSptf Reeena 15.106,728

Reeponea Fund
100,200,000
-127,180873
-17,800,873
44,447,000
30,000,000
6,007,800
-3,040,052
-8,880,862
-3181,126

8,302"10

37,220,680



OIL AND HAZARDOUS SUBSTANCE RELEASE RESPONSE FUND

Calauation of Qurert Avallatde Balanoe of Sall Resave (inthousanc)

June 30193 Bdanoe Favnad ofthe
UnresenvedUnddigeted Sall Resave Il

(Thisnumber reflects the amount of spill reserve
available that isnot encumbered or reserved for prior
year authorizations. Thisamount lapsed at the 9nd of
FY93 to the Response Fund and was available for
appropriation in FY94)

P31 Aprgariation of 5Cat Sudageto
the Reyorse FUd + /00
R34 Argriation of Mitigation Accournt to

the Resoose UMD + @&l2
TOA AALAS ERIRFSIAHROHRAION

P31 Appropriation CECBUet + 115136
F04 Apprapriation OEC- Other Aganaes ¢ 2504
ARGl Budoet Aprgiations ¢ 27140
TOA RATRC

FHIHEFREAALAH ED RNGHS

(Thisnumber refloats the balance of the Response
Fund after FY94 Appropriations are mad# by th#
Legislature.)

RS EEENDTURSHROM3ALL ESRE

(This represents yeor-to-date (11/17/93) expenditures
for emergency response to sites which pose an
imminent and substantial threat to human health or
the environment. A detailed Isting of these sitesis
available. Please note that these are the onfy DEC
expenditures mode without legWattve approval.

Authority to expend funds from the spil reserve for
emergency responses is found under AS
44.08.040(a)(1).)

U ASREBAANTEASOF 111798

P 1

AMR3

16.857.0

37383

3431

f\homsc*=*ulubxxm



OIL AND HAZARDOUS SUBSTANCE RELEASE RESPONSE FUND

Calauation of Qunert Avallae Belance of Sall Resave (Inthousano)

June 301998 Bdance Favward of the

Unresaved/Unddigated Sdll Resane 27X584.1
(Thisitjnber reflects the amount of spill reserve
available thail«not encumbered or reserved for prior
year authorizations. Thisamount lapsed at the end of
FY93 to the Response Fund and was available for
appropriation in FY94.)

R34 Apropniation of 5Cant Sudargeto
the Regoree FUM ¢ B0

R34 Apprgpiation of Mitigation Acoount to

the Resoos=FUd a2

TOA AALAR ERIRFSIATHRORAIION ANR3

P34 Appropriation CECBUoet ¢ 115136
FY3Anorganiation OEC- Qe Agaaes + ]%394
R34 Budogt Agroiations ¢ 277140
TOA RAATRORA 16,857.0

FHI AEFREFAAL A FDRNGRS: 37583

(Thisnumber reflects the balance of the Response
Fund after FY94 Appropriations are made by the
Legislature.)

R EENDTURESFHROM3AL ESRE =2
(This lepresents year-to-date (11/17/93) expenditures

for er. lergency response to siteswhich pose an

imminent and substantial threat to human health or

the environment. A detailed Isting of these stes is

available. Pieces note that these are the only DEC

expenditures mode without iegefattve approval.

Authority to expend funds (torn the sp4l reserve for

emergency responses isfound under AS

46.08.040(0X1))

U AESREFBAANEASC- 111793 37431

Pl RO WVGUMDE



aeNi oTiJdiric;or s Office OMB ni-23-83 112:4.0PM ; 9074953040- 9075605391:« 3 \

Ragponea Fund Suaunary aaof fc-VJibw 5,1881

Surdharga Caloulation Par A3 43.55.230() -16,106,728
Eicon Cdlectad ovar Agprgriated 233w 146
QerpralFurd 44,447,000
Rogat Recaipa 30,000,0002
Mitigation Acoourt 5,007,800
Meedonous/Acocounta Recovabia -3,049,852
Breuntranda 6,890,892
Unddogeted Capital Appropriation -3181,126
Fy' 84 Unobiigatid Operating Appropriationa, 8,302,318

(BExdudag Spill Resarva Appropriation)

Spi Reeenva 37,229,908

10mni Feed Depart IMP M2.9004X10
General Fead Depart 18N *600.000
Oneral Fma fepert IN7 M2fJ)00
Smnl had Depart 1008 030000
BaoMaf Fued Batane ING (222,000

2 Enea Mmharaermtt 1SIS end INO



AS 43.55.201
Suspended at
550 million

%1

AS 46.08.025(oH2W3)
Settlements,
Cost Recovery,
Fines,
Penalties, as a result
of a catastrophic
oil discharge

4.200.000
gallons!

30 day max.
w/o
concurrent
resolution; may
require special
session

Proposed HB 238 CS

STATE
- GENERAL FUN%KJKIKII i

AS. 4355211
Separate Account

AS. 46.08.025(b)
Catastrophic Oil jV-Aifi
Release Response j i
Mitigation Account j

Elleecec)

OIL & HAZARDOUS SUBSTANCE
Release Prevention & Response Fund

AS. 46.08.010

Catastrophic Oil Release
Response Account
AS 46.08.010(a)(2)

Accessed ONLY inthe event of a
catastrophic off spiff - over 100,000

AS 46.04.900(2) (a)
big.- .

ofa disaster emergency

by~ IBPSdvornor - oil and hazardous
substances

AS 46.04.900(2) (b)

RESTORATION 7?7
RESEARCH & DEVELOPMENT

AS 43.55.300
AS. 4355310 ]

Separate Account |

f AS. 46.08.020(b)
jOil & Haz. Substances;j
| Release Contingency K

6 46.08.G20(a)(2).(3)
Settlements,

& Abatement ~ 1 '+ Cost Recovery,
Mitigation J5  Fines,
Account Fund Penalties,
excluding

those resulting from
a catastrophic oil
discharge

Oil & Has. Substance
Release Contingency &
Abatement Account

AS 46.08.010(a)(2)

* Investigate and evaluate release or
threatened release of oil or a hazard*
ous substance (non-catastrophic)

» Cost recovery

 State master plan

* Oil and Hazardous Substance
Response Office

» Contingency plan review

» Response preparedness and training

» Depots & corps DMVA/DES

RESTORATION??7?*
ncocAnoite ocvclopmecnt®

Prepdred by APEC 4/93
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Response Fund Restructuring Options 2 ah Tz,
Comparison of Proposals For SB215
CSSB 215
.025/.025 .03/.02 .03/.02
Entire .025/.0T5 Proposal Proposal Entire
No Change Response Response Response Response
From Existing  Fund to Spill Fund split Fund Split Fund to Spill
Statute Account equally 60/40 Account
Fiscal Year 1995
Beginning Balance of Response Fund $63.2
Beginning Balance of Spill Account SSIU $31.6 $25.3 $47.7
Beginning Balance of Abatement Account 512.9 $31.6 $37.9 $15.5
Total .05 Surcharge Collected in FY95 $26.2
Total Spill Surcharge Collected in FY95 $0.0 $13.1 $10.5 $5.2
Total Abatement Surcharge Collected in FY95 $13.1 $13.1 $15.7 $15.7
Prevention & Response Prgm. All Agencies $13.5 $13.5 $13.5 $13.5 $13.5
Estimated Spill Reserve Use $0.8 $0.8 $0.8 $0.8 $0.8
Estimated Cost Recovery $0.3 $0.3 $0.3 $0.3 $0.3
Amount of Prevention Program Under-Funded ($0.6) $0.0 30.0 $0.0
Ending Balance of Response Fund $48.9
Ending Balance of Spill Account $49.5 $30.8 $24.5 $46.9
Ending Balance of Abatement Account ($0.6) $18.1 $24.4 $2.0
Suspension and Reimposition Calculation ($6.1) $49.8 $44.2 $35.3 $52 5
Fiscal Year 1996
Beginning Balance of Response Fund $75.1
Beginning Balance of Spill Account $49.8 $44.2 $35.3 $52.5
Beginning Balance of Abatement Account $12.5 $31.2 $40.1 $17.7
Total .05 Surcharge Collected in FY96 $25.3
Total Spill Surcharge Collected in FY96 $3.0 $6.3 $10.1 $0.0
Total Abatement Surcharge Collected in FY96 $12.7 $12.7 $15.2 $15.2
Prevention & Response Prgm. All Agencies $13.9 $139 513.9 $13.9 513.9
Estimated Spill Reserve Use $0.8 $0.8 $0.8 $0.8 $0.8
Estimated Cost Recovery $0.3 $0.3 $0.3 $0.3 $0.3
Amount of Prevention Program Under-Funded ($0.8) $0.0 $0.0 $0.0
Ending Balance of Response Fund $60.7
Ending Balance of Spill Account $49.0 $43.4 $34.5 $51.7
Ending Balance of Abatement Account ($1-4) $17.3 $26.2 $3.8
. : . . - $j£ 0
Suspension and Reimposition Calculation $4.5 1 $52.3 $50.0 $44.9

SB215322.XLS Page 1



Response Fund Restructuring Options
Comparison of Proposals For SB215

Fiscal Year 1997

Beginning Balance of Response Fund
Beginning Balance of Spill Account
Beginning Balance of Abatement Account

Total .05 Surcharge Collected in FY97
Total Spill Surcharge Collected in FY97
Total Abatement Surcharge Collected in FY97

Prevention & Response Prgm. All Agencies
Estimated Spill Reserve Use

Estimated Cost Recovery

Amount of Prevention Program Under-Funded

Ending Balance of Response Fund
Ending Balance of Spill Account
Ending Balance of Abatement Account

Suspension and Reimposition Calculation

Fiscal Year 1998

Beginning Balance of Response Fund
Beginning Balance of Spill Account
Beginning Balance of Abatement Account

Total .05 Surcharge Collected in FY98
Total Spill Surcharge Collected in FY98
Total Abatement Surcharge Collected in FY98

Prevention & Response Prgm. All Agencies
Estimated Spill Reserve Use

Estimated Cost Recovery

Amount of Prevention Program Under-Funded

Ending Balance of Response Fund
Ending Balance of Spill Account

Ending Balance of Abatement Account

Suspension and Reimposition Calculation

SB215322.XLS

No Change
From i_xisting
Statute

$86.0

$24.8

$14.3
$0.8
$0.3

$71.2

$14.2

$96.0

$23.8

$14.8
$0.8
$0.3

$80.7

$22.4

Page 2

CSSB 215
.025/.025
Entire
Response
Fund to Spill
Account

$52.3
$11.2

$0.0
$12.4

$14.3
$0.8
$0.3
(51-7)

$51.5
(83.)
$51.8

$51.8
$9.3

$0.0
S11.9

S14.8
SO.8
SO.3

($2.4)

$51.0
($5.4)

$51.3

.025/.025

Response

Fund split
equally

$50.0
$29.9

$0.0
$12.4

$14.3
$0.8
$0.3
$0.0

$49.2
$15.6

$49.5

$49.5
$28.0

$3.0
$11.9

$14.8
$0.8
$0.3
$0.0

$48.7
$13.3

$52.0

.°3/ 02
Proposal
Response
Fund Split
60/40

$44.9
$41.4

$7.4
$14.9

$14.3
$0.8
$0.3
$0.0

$44.1
$27.1

$51.8

$51.8
$42.0

$0.0
$14.3

$14.8
$0.8
$0.3
$0.0

$51.0
$27.2

$51.3

.03/.02
Proposal Entire
Response
Fund to Spill
Account

$52.0
$19.0

$0.0
$14.9

$14.3
$0.8
$0.3
$0.0

$51.2
$4.7

$51.5

$51.5
$,9.5

$14.3

$14.8
$0.8
$0.3
$0.0

$50.7
$4.8

$51.0



Response Fund Restructuring Options
Comparison of Proposals For SB215

Fiscal Year 1999
Beginning Balance of Response Fund
Beginning Balance of Spill Account
Beginning Balance of Abatement Account
Total .05 Surcharge Collected in FY99
Total Spill Surcharge Collected in FY99
Total Abatement Surcharge Collected in FY99
Prevention & Response Prgm. All Agencies
Estimated Spill Reserve Use
Estimated Cost Recovery
Amount of Prevention Program Under-Funded
Ending Balance of Response Fund
Ending Balance of Spill Account
Ending Balance of Abatement Account
Suspension and Reimposition Calculation
Total Prevention Program Underfunding
Total Spill Account Surcharge Paid

Total Abatement Account Surcharge Paid

Total Surcharges Paid

SB215322.XLS

CSSB 215
.025/.025
Entire
No Change Response
From Existing  Fund to Spill
Statute Account
$104.5
$51.3
$6.5
$22.4
$0.0
$11.2
$15.2 $15.2
$0.8 $0.8
$0.3 $0.3
($3.3)
$88.8
$50.5
($8.7)
$28.8 $60.8
($8.7)
$122.5 $3.0
$61.3
$122.5 $64.2
Page 3

.025/.025

Response

Fund split
equally

$52.0
$25.2

$0.0
$11.2
$15.2
$0.8

$0.3
$0.0

$51.2
$10.0
$51.5

$o0
$22.4
$61.3

$83.7

.03/.02
Proposal
Response
Fund Split
60/40

$51.3
$41.5

$0.0
$13.4
$15.2
$0.8

$0.3
$0.0

$50.5
$26.3
$50.8

$o0
$28.0
$73.5

$101.5

.03/.02
Proposal Entire
Response
Fund to Spill
Account

$51.0
$19.1

$4.5
$13.4
$15.2
$0.8

$0.3
$0.0

$50.2
$3.9
$54.9
$oo
$9.7
$73.5

$83.2



Oiland Hazardous Substance Release Response Fund
Historical Expenditures and Funding

Actual Data
|  FY87T j  FY88 | FY89 | FY90 |  FY9L | FY92 | FY93 | FY34 | TOTAL |
Revenue to Response Fund
General Fund Balance Forward S0.0
Mitigation Account Transfers In $302.7 $136.5 $197.6 $1,696.1 $30.1 $1,823.3 $661.2 $4,847.5
General Fund Transfers In *380.7 $976.2 $10,500.0 $32,600.0 $44.456.9
General Fund Program Receipts Transfer In $9,469.0 $15,596.7 $2,976.9 ($553.0) $27,489.6
Total General Fund Transfers In $683.4 $976.2 $20,105.5 $48,394.3 $4,673.0 ($522.9) $1,823.3 $661.2 $76,794.0
.05 Surcharge Receipts Transfer In $27,000.0 $28,500.0 $27,000.0 $26,700.0 $109,200.0
TOTAL REVENUE $683.4 $976.2 $20,105.5 $48,394.3 $31,673.0 $27,971.1 $28,823.3 $27,361.2  $185,994.0
Expenditures From The Response Fund
Statewide Programs $428.7 $329.9 $1,702.0 $6,034.7 $8,617.3 $23,785.2 $14,083.0 $54,552.1
Exxon Valdez Qil Spill $6,271.6 $31,775.6 $24,912.1 $15,702.8 $297.0 $78,959.1
Capital Budget $583.7 $555.9 $177.9 $2,774.0 $4,091.5
TOTAL EXPENDITURES $428.7 $329.9 $6,271.6 $33,477.6 $31,530.5 $24,876.0 $24,260.1 $16,857.0  $138,031.4
Analysis
% General Funds For Fiscal Year 100.00% 100.00% 100.00% 100.00% 14.75% -1.87% 6.33% 2.42% 41.29%
% Surcharge Funds For Fiscal Year 0.00% 0.00% 0.00% 0.00% 85.25% 101.87% 93.67% 97.58% 58.71%
Proportion Expended From General Funds $428.7 $329.9 $6,271.6 $33,477.6 $4,652.0 ($464.9) $1,534.6 $407.4 $46,636.8
Proportion Expended From Surcharge Funds $0.0 $0.0 $0.0 $0.0 *26,878.5 $25,340.9 $22,725.5 $16,449.6 $91,394.6
Total Expenditures $428.7 $329.9 $6,271.6 $33,477.6 *¥31.530.5 $24,876.0 $24,260.1 $16,857.0  $138,031.4
Reconciliation
Total Revenue $185,994.0
Less Total Expenditures $138,031.4
Subtotal $47,962.6
Less Reserve For Encumbrances $10,559.2
Spill Reserve Balance $37,403.4

RFRATIO XLS



Department of Environmental Conservation
Response Fund Operating Budget Growth

14,000.0
Contaminated Sites $2,815.1
12,000.0 Other DEC Programs $567.4
Reduce RF Admin $
10,000.0 Fund Source Switch to Tan
Full fund new position & 5% COLA Add HI $43.0
8,000.0

RF Admin (Other Agencies) $2,569.4
Other DEC Programs $74.3

HB566
HB566
Cont Sites Cleanup

FYo1 FY92 FY93 FY94 FY95REQ



Department of Environmental Conservation
Response Fund Operating Budget Growth

14,000.0
12,000.0
1 FY94/FY95 Change
10,000.0
1 FY93 Change
— 0 FY92 Change
S 8,000.0
=3 0 HB566 (Spill Response)
5 ¥ HB567 (C-Plans)
= 6,000.0
< 1 Convert GF to RF-Cont Sites Cleanup
LJSB261 (C-Plans)
4,000.0
H SB264 (Corp/Depots)
2,000.0
0.0

FY90 FY91 FY92 FY93 FY94 FY95REQ



h:\home\dank\95budget\95sum\rfsum.xls
Response Fund Appropriations
Department of Environmental Conservation
3/1/94
Operating Budget Items
Funding
Auth RF GF OTHER

FY90 4,371.8

3909.9

461.9

FY91 | 2,439.0 j
518.0 (518.0)
1,371.0
550.0

FY92 | 4343
485.2
1821  (182.1)
(233.0)

FY93 |  3.382.5 [
1,582.7
639.1  (639.1)
181.3  (181.3)
102.3
(355.3)
1.232.4

FYS4 \ 3,312X1
101.5
123.0
186.5
108.0
224.0
2.569.4

FYM fteqittst | <417.4)1 *
358.4)

2102.0) 102.0
43.0

RF Total] 13,522.6 1

*Operating Budget Only*

Comments

SB264(Corps & Depots)
SB261 (C-Plans)

Convert GF to RF for Cont Sites cleanup
HB567(C-Plans)
HB566 (Spill Response)

Full fund new fiscal note positions & 5% COLA
Convert GF to RF for SPAR Director component
Move Kenai cleanup to front of budget($280.0), $47.0 other miscellaneous

Contaminates Sites conversion from Non-operating to operating budget

IAS Component conversion from GF to RF

SPAR Director Component conversion from GF to RF

SRCHSpill Response Office) component increment for response preparedness, safety & equipment
SPPM(Spill Prevention/Planning Mgt) component -reduce projects/delete 1PFT tc STR Council
Contaminated Sites

HH

IAS Component

EQ Director Component-Pollution Frevention

EQ Monitoring & Lab Component

Storage Tanks

Increment to SouthCentral Region for Cont Sites & Spill Response
Response Fund Administration Component-other Agency funding

1
Reduce RF Admin Component $358.4
Fund Source switch to Tanks $102.0

Increase Health Insurance - all Components

Less Projected Spill Reserve $49,686.8



FY 93 SPILLS WHERE RESPONSE FUND WAS ACCESSED
(DOES NOT INCLUDE PERSONAL SERVICES)

SPILL NAME

Rezanof Drive Drum
Noyes Slough Drum
Rifle Range Drum
Seward Soil Site
South Central Comm RB
Aniak Lift Station
Anchorage Bluff
Neka Bay Fish Kill
Cinnabar LP

Thane Road

Kodiak Landslide
Kake Tribal Log

McDowell Sterling

Trident Dock

Klawock Ammonia
Bethel BIA

Donna's Sunchaser
Talkeetna Train Derail

Village of Wainwright

(G\GPRP'L_YNN\SPILLS. TBL)

RF USE (200-500)

882
1447
1799
1441

148

61336
288
36115
9266
6210
6681
* 3259
14955

832.00
836.00
14607.00
457.00
374.00
842.00



h:\home\dank\95budget\95sum\rfsum.xlIs
Response Fund Appropriations
Department of Environmental Conservation

3/1/94

Funding
Autfi
FY90

FY91

FY92

FY93 (

FY?5*e«*wst . . {

RF Total|

Operating Budget Items

RF

::4,371.8

3909.9
461.9

2,439.0
518.0
1,371.0
550.0

434.3
485.2
182.1

(233.0)

3,382.5
1.582.7
639.1
181.3
102.3

(355.3)
1,232.4

3.312.41
101.5

123.0
186.5
108.0
224.0
2,569.4

<417.4)|

(358.4)

(102.0)
43.0

13,522.6

GF

(518.0)

(182.1)

(639.1)
(181.3)

OTHER

102.0

*Operating Budget Only*

Comments

SB264(Corps & Depots)
SB261 (C-Plans)

Convert GF to RF for Cont Sites cleanup
HB567(C-Plans)
HB566 (Spill Response)

L,in>A ¢ . . , W.

Full fund new fiscal note positions & 5% COLA
Convert GF to RF for SPAR Director component
Move Kenai cleanup to front of budget($280.0), $47.0 other miscellaneous

Contaminates Sites conversion from Non-operating to operating budget

IAS Component conversion from GF to RF

SPAR Director Component conversion from GF to RF

SROISpill Response Office) component increment for response preparedness, safety & equipment
SPPMISpill Prevention/Planning Mgt) component -reduce projects/delete 1PFT to STR Council
Contaminated Sites

IAS Component

EQ Director Component-Pollution Prevention

EQ Monitoring & Lab Component

Storage Tanks

Increment to SouthCentral Region for Cont Sites & Spill Response
Response Fund Administration Component-other Agency funding

1 1 .
F’ieduce RF Ad'min C'(.)r'nponent $é58.4'1
Fund Source switch to Tanks $102.0
Increase Health Insurance - all Components

Less Projected Spill Reserve $49,686.8

°1



I (1JLs--aX nL A

{/JCKstyyli- Ce { C"*(mrimw/{

~Ar AN S (el

[0 % .if vV fcf

, S /IHOW L. .

£

3/, rPV -

12)#1,1$ <Y - AN A
tf.rtztcf/'/s) < sX?0<zh)Ssr) d -~>0



FY 93 SPILLS WHERE RESPONSE FUND WAS ACCESSED
(DOES NOT INCLUDE PERSONAL SERVICES)

SPILL NAME

Rezanof Drive Drum
Noyes Slough Drum
Rifle Range Drum

Seward Soil Site

South Central Comm RB

Aniak Lift Station
Anchorage BIluff
Neka Bay Fish Kill
Cinnabar LP
Thane Road
Kodiak Landslide
Kake Tribal Log

McDowell Sterling

Trident Dock

Klawock Ammonia
Bethel BIA

Donna's Sunchaser
Talkeetna Train Derail

Village of Wainwright

(G:\GPnPLYNN\SPILLS.TBL)

RF USE (200-500)

882
1447
1799
1441

148

61336
288
36115
9266
6210
6681
3259
14955

832.00
836.00
14607.00
457.00
374.00
842.00



FY 93 USE OF DEC TERM CONTRACTORS FOR
SPILL RESPONSE OVERSIGHT OR CLEANUP

SPILL NAME AMOUNT ENCUMBERED

FOR TERM CONTRACT

Pillar Creek Drum and Disposal 11117.83
Municipality of Anchorage Barrels 11 2352.50
Umiat 15367.00
Klawock Chlorine Leak 28786.46
Peninsula Circle Drums 500.00
79th and Hartzell Drums 1000.00
Dalton Highway Drums 7600.00
Little Rabbit Creek Drums 2133.00
Neelon Drum Site 9896.00
Bradley River Barge 75661.00
Cabin Lake Road Drums 27916.00

(G°\GPRP\LYNN\SPILLS.TBL)



FY91

FY92

FYO93

FY94

FY95
PROPOSED

fndghist.xls

STORAGE TANK ASSISTANCE FUND
FUNDING SOURCE HISTORY

$6,000,000 initial capitalization of fund from general fund
$525,578 tank registration receipts

no new appropriations to fund for FY92
$509,406 tank registration receipts

$5,000,000 appropriated to fund from mitigation account
$481,150 tank registration receipts

$4,991,500 appropriated to fund from mitigation account
$344,246 tank registration receipts to date

$5,924,500 appropriated to fund from mitigation account
$380,000 anticipated in tank registration receipts
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WALTER J. HICKEL, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

OFFICE OF THE COMMISSIONER Phone: (907) 465-5050
410 WILLOUGHBY AVENUE, SUITE 105 Fax: (907) 465-5070
JUNEAU, AK 99801-1795

MARCH 1. 1994 8ENATE FINANCE COMMITTEE HEARING ON CS SB21S (»U»)
RELATING TO THE OIL & HAZARDOUS SUBSTANCE RELEASE RESPONSE FUND
STATEMENT - JOHN SANDOR. COMMISSIONER. DEPT. OF ENVIRON. CONS.

Madam Chair, |1 appreciate the opportunity to testify on this
proposed legislation. The Department appreciates the
Legislature®s closely examining the Oil and Hazardous Substance
Release Response Fund and determining what opportunities there
are to amend and 1improve the process by which this fund is
managed and administered. We continue to work with legislators
and committee staffs in search for a consensus approach and
common goals which will assure a strong prev ntion program to
reduce the risks of oil and hazardous substance spills, and a
strong response program which will leave no doubt as to the State
of Alaska®"s strong commitment to protect the environment, people
and communities from the adverse impacts of such spills.

I want to reiterate the Administration®s very positive record of
improved management of the Response Fund. In 1991, 1 ordered an
Internal Audit of this fund, and for the past three years have
imnplemented a number of improvements 1in its management and
administration. As a result we have been able to increase the
fund balance of 6 million dollars in 1991 to 12 million in 1992,
24 million 1in 1993 and a projected balance of 37 million at the
end of 1994. We are well on our way to achieving our objective
of a 50 million dollar fund balance. A report of the Legislative
Budget and Audit review of the response fund will soon be
released.

I believe the Senate Resources subcommittee workshop involving
representatives of interested parties at the table was especially

productive. All parties presented important concerns which |
hope the Committee will address. One of the major concerns was
the shift of DEC General Funding to Fee Receipts. In FY 91, 61%

of DEC"s funding came from General Funds; now it is 29%.

Madam Chair, 1 want to again emphasize the Administration®s
strong commitment to environmental protection. When Governor
Hickel was Secretary of Interior, and the Santa Barbara off-shore
spill occurred, he instituted very dramatic changes 1in
governmental oversight to not only clean-up the spill, but to put
in place, prevention and response requirements that were tough
but reasonable. His liability and financial responsibility
requirements prompted some from the oil industry to seek his
dismissal. He did not waiver.
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We cannot afford to be less vigilant. We cannot afford to forget
the lessons of the Exxon-Valdez O0il Spill. We cannot afford Lo
make further reductions 1in our oversight, prevention and response
capabilities. We cannot afford to be satisfied with half-time
environmental coverage on the North Slope. We cannot afford to
diminish our technical staffs even as we are reviewing the audits
of an aging pipeline. At the same time, we do want to continue

to improve the management of the Response Fund, and are carefully
analyzing various options to achieving that objective.

We continue to support the proposed improvements 1in the operation
and management of the response fund that we presented to the
Senate and House Natural Resource Committees. Although several
amendments were adopted at the February 16, 1994 Senate Resource
Committee Hearing which improved the proposed legislation, the
Administration®s proposal that the nickel be split on a 3 cent
prevention/operations and 2 cent response split was not adopted
at that tinme.

Madam Chair, a 2 1/2 Cent Prevention/Operations spliJ is unwise
from several standpoints: First, this level of 470 funding would
not support the existing prevention/operations program 1in the
future, and would require authorization of appropriated General
Funds or new fee programs of $550.0 in FY 95 and greater amounts
in later years. Second, we have had a series of spills and
incidents in the last 60 days which clearly show weaknesses in
the State"s and industry®"s spill prevention and response
programs. Third, this level of funding would not assure adequate
support for the combined Department of Military and Veterans
Affairs (DMVA), Division of Emergency Services and DEC's
emergency programs stemming from natural disasters.

Accompanying this statement is a Financial Comparison of Response
Fund Restructuring Options. Mr. Bob Poe, Response Fund Manager,
can provide a detailed briefing of this analysis. DEC"s Fiscal
Note for CS SB215 1is also presented.

Madam Chair, |1 also am concerned with the present Committee
Substitute®"s requirement that the Governor issue a formal
Administrative Order within five days of DEC"s reporting such
spills to the Governor, before work could continue on oil spills.
The Department received over 2,500 reports of spills which
resulted in over 800 responses within the last year. Ten of
these spills were over 10,000 gallons. In addition to the
potential delays in effective response, there are liability
questions raised if an effective response is not continued and
ground water, fishing or other resources are damaged as a result
of delays or decisions not to proceed with effective clean-up
action. We suggest adoption of the language we proposed at the
Senate Resource Committee"s February 11 workshop.
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I must also point out that in the present Committee Substitute,
the current balance of the Response Fund of 37.4 million is
totally allocated to the Catastrophic Spill Account. Since a
large percentage of these funds originated from General Funds,
and not "nickels", we believe this fund should be split between
the prevention/operations and catastrophic spill accounts.

Madam Chair, | made reference to several wake-up calls the last
sixty days which should remind us of our vulnerability to
accidents and natural disasters which will lead to oil and
hazardous substance spills: On December 27-28, 1993 over 15,000
gallons of crude oil were spilled from a storage tank into
secondary containment at the Drift River Terminal; the ARCO North
Slope spill which was discovered the morning of December 30,
1993; the Overseas Ohio tanker vessel which hit an iceberg in
Prince William Sound just 25 miles south of Valdez on January
2nd, 1994; the Overseas Washington tanker®s loss of full power
during its approach to the berth in Cook Inlet on February 17,
1994; and the recent Los Angeles Earthquake which resulted in a
major crude oil pipeline spill as well as hazardous substance
releases. We will continue to have oil and hazardous substance
spills, and must be prepared to effectively respond to them.

The State of Alaska must have strong and well-coordinated
prevention, response, clean-up and restoration programs to deal
with such incidents. The DMVA, DEC and other units of State
government are working together to achieve that objective.

Madam Chair, the Administration wants to work in partnership with
the Alaska Legislature to not only improve the management of the
response fund, but to also strengthen the State's prevention and
response capability. A split funding formula which would
allocate no less than 3 cents for the prevention, contingency
planning and operations programs would help achieve that
objective.

Thank you for the opportunity to participate in this hearing.

FILE:470FUND3
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 215
994 LEG ISLATIVE SESSION
Revision Dale: Department Affected: Environmental
Title: Oil and Hazardous Substance Release ~_ Conservation
Response Fund BRU: SPAR/Administrative Services
Sponsor Senator Miller Component: AITSPAR Components
Requestor ~ Senate Resources Committee" Response Fund Administration

COMPONENT SERIAL NO.
Expenditures/Revenues:
OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND&STRUCTURES
GRANTS.CLAIMS

MISCELLANEOUS t
TOTAL OPERATING $550.0 $1,449.0 $2,860.0 $4,283.0 $5,469.0 |

|CAPITAL EXPENDITURES"
CHANGEINREVENUES( ) T

FUNDSOURCE
11002 Federal Recejpu
003 GF IVkich
004 GF $550.0 $1,449.0 $2,860.0 $4,283.0 $5,469.0
1&5@/%&11 Receipt
1006 GRIVHTIA

Other
TOTAL $550.0 $1,449.0 $2.860.0 i4,283.6 $5,469.0

Eatlmate of any current yew (FY94) cat.’ $

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS:  (Attach a separate page if necessary.)

See attached

Prepared by: Bob Poe, Director Phone:  465-5010
Division: Information & Administrative Services Date: 2124194

Approved by Commissioner
Agency: Department of Environmental Conservation Date: 2124194

PREPARES TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call the Governor's Legislative Office

(REV 10/93) g:/asdir/fn94/sh215.xls Page 1

of

FY00

$6,918.0

$6,918.0

$6,918.0



FISCAL NOTE

FY 95 FY 96 FY 97 FY 98 FY 99 FY 00 5-Year Total
Revenue from .025 surcharge $12,750.0 $12,250.0 $11,250.0 $10,250.0 $9,500.0 $8,500.0 $64,500.0
State Spill Prevention Program* $13,300.0 $13,699.0 $14,110.0 $14,533.0 $14,969.0 $15,418.0 $86,029.0
Difference ($550.0) ($1,449.0) ($2,850.0) ($4,283.0) ($5,469.0) ($6,918.0) ($21,529.0)
Tota: GF Cost $550.0 $1,449.0 $2,860.0 $4,283.0 $5,469.0 $6,918.0 $21,529.0

*This number reflects current funding of the state's spill response and prevention program, increased by 3% each year for
inflation.

This legislation proposes to fund the states's entire spill prevention and response program from a 2.5 cent per barrel
surcharge on crude il produced in Alaska. Since SB215 Version "U" now allows the catastrophic account, established
in SB215, to be used for both hazardous substance and oil spills, and there is no spill-size-threshold in order to access
the catastrophic account, no non-catastrophic spill reserve need be established.

The figure for the 2.5 cent surcharge revenue is extrapolated from forecasts contained in the Department of Revenue

Page 1



Response Fund Restructuring Options
Initial Financial Benefitto Surcharge Payee

$60.0 T

$500 -

$400

$30/

$200 --

$100 -

$0.0
No Change From CSSB 215 Version 025/025 .03/.02
Existing Statute "U" .025/.025 Response Fund split Administration

*no inflation equally Position
proofing

CH4215U.XLC



Response Fund Restructuring Options
Total Net Cost to Surcharge Payee Over 5 Years

$140.0
$120.0
$100.0
$800 --
$60.0
$400 --
$200 -
$0.C
No Change From CSSB 215 Version 025/.025 .03/.02
Existing Statute "U" .025/.025 Response Fund split Administration
"no inflation equally Position
proofing

CH2215U.XLC



Response Fund Restructuring Options
Total Tax Savings to Surcharge Payee Over Five Years
When Compared to No Change to Existing Statute

$120.0 -r
$100.0
$80.0
$60.0
$400
$20.0
$0.0
No Change From CSSB 215 Version 025/.025 .03/.02
Existing Statute "U" .025/.025 Response Fund split Administration
*no inflation equally Position
proofing

CH3215U.XLC



Response Fund Restructuring Options
Total Cost to the State of Alaska Over Five Years
Total Tax Savings to Surcharge Payee
Combined With Additional General Funds Required

$1400
$120.0
$100.0
$80.0
$60.0
$400 -
$20.0
$0.0
No Change From CSSB 215 Version 025/.025 .03/.02
Existing Statute "U" .025/.025 Response Fund split Administration
*no inflation equally Position
proofing

CH1215U.XLC



Fiscal Year 1995
Initial Benefit to Surcharge Payee

Beginning Balance of Response Fund
Beginning Balance of Spill Account
Beginning Ba'ance of Abatement Account

Total .05 Surcharge Collected in FY95
Total Spill Surcharge Collected in FY95
Total Abatement Surcharge Collected in FY95

Prevention & Response Prgm. All Agencies
Estimated Spill Reserve Use

Estimated Cost Recovery

Forward Funding for FY96 Program

Surcharge Tax Credit

Ending Balance of Response Fund
Ending Balance of Spill Account
Ending Balance of Abatement Account

Total Cost to Surcharge Payee

Suspension and Reimposition Calculation
Fiscal Year 1996

Beginning Balance of Response Fund
Beginning Balance of Spill Account
Beginning Balance of Abatement Account

Total .05 Surcharge Collected in FY96
Total Spill Surcharge Collected in FY96
Total Abatement Surcharge Collected in FY96

Prevention & Response Prgm. All Agencies
Estimated Spill Reserve Use

Estimated Cost Recovery

Forward Funding for FY97 Program
Surcharge Tax Credit

Ending Balance of Response Fund

Ending Balance of Spill Account

Ending Balance of Abatement Account

Total Cost to Surcharge Payee

Suspension and Reimposition Calculation

No Change From
Existing Statute

$0.0

$63.2

$26.2

$13.5
$0.8
$0.3

$48.9

$26.2

($6.1)"

$75.1

$25.3

$13.9
$0.8
$0.3

$60.7

$25.3

$4.5

SB 215 Version
"U" .025/.025
entire Response
Fund to
Catastrophic Acct.
"does not reflect
inflation proofing

$51.8

$50.3
$12.9

$0.0
$13.1
$13.5

$0.8
$0.3

$50.3
($1.4)

($39.0)

$50.9

$50.6
$11.7

$0.0
$12.7
$13.9

$0.8
$0.3

$50.6
($3.0)

$12.4

$50.9

.025-Abatement
Acct./.025-
Catastrophic Acct.
Response Fund
split evenly

$33.1

$31.6
$31.6

$13.1
$13.1
$13.5

$0.8
$0.3

$31.6
$17.3

(57.2)

$45.0

$45.0
$30.4

$6.3
$12.7
$13.9

$0.8
$0.3

$45.0
$15.7

$18.7

$51.6

.03-Abatement
Acct./.02-
Catastrophic Acct.
Administration
Position

$26.8

$25.3
$37.9

$10.5
$15.7
$13.5

$0.8
$0.3

$24.5
$24.4

($0.9)

$35.3

$35.3
$40.1

$10.1
$15.2
$13.9

$0.8
$0.3

$34.5
$26.2

$25.0

$44.9
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"U" .025/.025
entire Response  .025-Abatement .03-Abatement
Fund to Acct./.025- Acct./.02-
Catastrophic Acct. Catastrophic Acct. Catastrophic Acct.
No Change From  ‘does not reflect ~ Response Fund Administration
Existing Statute inflation proofing split evenly Position
Fiscal Year 1997
Beginning Balance of Response Fund $86.0
Beginning Balance of Spill Account $50.9 $51.6 $44.9
Beginning Balance of Abatement Account $9.6 $28.3 $41.4
Total .05 Surcharge Collected in FY97 $24.8
Total Spill Surcharge Collected in FY97 $0.0 $0.0 $7.4
Total Abatement Surcharge Collected in FY97 $12.4 $12.4 $14.9
Prevention & Response Prgm. All Agencies $14.3 $14.3 $14.3 $14.3
Estimated Spill Reserve Use $0.8 $0.8 $0.8 $0.8
Estimated Cost Recovery $0.3 $0.3 $0.3 $0.3
Forward Funding for FY98 Program
Surcharge Tax Credit
Ending Balance of Response Fund $71.2
Ending Balance of Spill Account $50.9 $51.6 $44.1
Ending Balance of Abatement Account ($5.5) $13.2 $27.1
Total Cost to Surcharge Payee $24.8 $12.1 $12.1 $22.0
Suspension and Reimposition Calculation $14.2 $51.2 $51.8 $51.8
Fiscal Year 1998

Beginning Balance of Response Fund $96.0
Beginning Balance of Spill Account $51.2 $51.9 $51.8
Beginning Balance of Abatement Account $6.9 $25.6 $42.0
Total .05 Surcharge Collected in FY98 $23.8
total Spill Surcharge Collected in FY98 $0.0 $0.0 $0.0
Total Abatement Surcharge Collected in FY98 $11.9 $11.9 $14.3
Prevention & Response Prgm. All Agencies $14.8 $14.8 $14.8 $14.8
Estimated Spill Reserve Use $0.8 $0.8 $0.8 $0.8
Estimated Cost Recovery SO3 $0.3 $0.3 $0.3
Forward Funding for FY99 Program
Surcharge Tax Credit
Ending Balance of Response Fund $80.7
Ending Balance of Spill Account $51.2 $51.9 $51.0
Ending Balance of Abatement Account ($8.6) $10.1 $27.2
Total Cost to Surcharge Payee $23.8 $11.6 $11.6 $14.0

Suspension and Reimposition Calculation $22.4 $51.5 :S2.2 $51.3



Fiscal Year 1999
Beginning Balance of Response Fund
Beginning Balance of Spill Account
Beginning Balance of Abatement Account
Total .05 Surcharge Collected in FY99
Total Spill Surcharge Collected in FY99
Total Abatement Surcharge Collected in FY99

Prevention & Response Prgm. All Agencies
Estimated Spill Reserve Use

Estimated Cost Recovery

Forward Funding for FYOO Program
Surcharge Tax Credit

Ending Balance of Response Fund
Ending Balance of Spill Account

Ending Balance of Abatement Account
Total Cost to Surcharge Payee
Suspension and Reimposition Calculation
Total Net Cost - 5 Years (no discount)

Total Net Cost After Tax Effect (40% tax)

Total Tax Savings to Surcharge Payee Over
Five Years When Compared to No Change to
Existing Statute

Estimated 5-Year General Fund Fiscal Note

Total Cost to State of Alaska Over 5 Years

No Change From
Existing Statute

$104.5

$22.4

$15.2
$0.8
$0.3

$88.8

$22.4

$28.8

$122.5

$73.5

$0.0

$0.0

SB 215 Version
"U" .025/.025
entire Response
Fund to
Catastrophic Acct.
*does not reflect
inflation proofing

$51.5
$3.3

$0.0
$11.2
$15.2

$0.8
$0.3

$51.5
($12.7)

$10.9

%6fMS yS ; '-$52.5.

$8.0

$4.8

$114.6

$21.5

$136.1

.025-Abatement
Acct./.025-
Catastrophic Acct.
Response Fund
split evenly

$52.2
$22.0

$0.0
$11.2
$15.2

$0.8
$0.3

$52.2
$6.0

$10.9

$46.1

$27.6

$76.4

$76.4

.03-Abatement
Acct./.02-
Catastrophic Acct.
Administration
Fosition

$51.3
$41.5

$0.0
$13.4
$15.2

$0.8
$0.3

$50.5
$26.3

$13.1
$50.8
$73.3 |

$44.0 |

$49.2
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Sectional Analysis of the Committee Substitute for Senate Bill 215 (RES),
Relating to and Redesigning the Oil and Hazardous Substance Release
Response Fund

Section 1 limits access to local impact grants and reduces the amount that can be
granted to $10 million per incidence. The response account can be used for grants
for spills for which the response account can be accessed--catastrophic spills over
4.2 million gallons or spills for which the governor has approved use of the response
account. All other grants are to come from the contingency and abatement account.
Under AS 29.60.510(a)(1), local grants from the response fund are restricted to
spills 0of 2,500 barrels or greater. It isunclear how this inconsistency in thresholds
would affect grants---whether the contingency and abatement account can be used
for spills less than 2,500 barrels and thus expands the grant program.

Section 2 amends AS 37.14.410 pertaining to reimbursements of expenses related
to the EXXON Valdez crean up in light of the division of the fund into two accounts.
Funds directed for deposit into the mitigation account are directed to the
contingency and abatement mitigation account.

Section 3. This section imposes a new conservation surcharge of 2.5 cents per
barrel used to fund the response account.

Section 4 carries forward the current provisions relating to the levy and collection
of the oil conservation surcharge, but makes them applicable to the new surcharge
and directs the deposit of the 2.5-cents-per-barrel surcharge to the response account
in the fund.

Section 5 isthe new language proposed by the Departments of Law and
Environmental Conservation (DEC) as a compromise for not splitting the current
nickel surcharge. Itcorrects the problem incurrent statute that under calculates
the response fund balance as a result of unanticipated general fund appropriations
into the response fund to pay for EXXON Valdez crean up. This section provides for
quarterly calculation of the fund balance based on the current cash balance minus
outstanding appropriations, encumbrances, and liabilities, plus the surcharge
collections and the mitigation account balance available for appropriation int* the
fund. Ifthisamount exceeds $50 million or the inflation proofed amount aftei July
1,1994, the surcharge is suspended. Ifitis less than $50 million, the surcharge
continues or is reimposed, as appropriate.

Section 6 is the incentive or blackmail clause that provides that the surcharge is
suspended ifsurcharge proceeds are not annually appropriated to the response
account within the fund. This section was also rewritten in the Department of Law
and DEC compromise to include mitigation account proceeds collected as a result of
expenditures from the fund.
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Section 7 provides for an additional 2.5-cent-per-barrel surcharge and directs the
deposit of proceeds of the surcharge to the oil and hazardous substances release
contingency and abatement account in the fund.

Section 8 expands the definition of surcharge as a result of the division of the
surcharge.

Section 9 redefines the purpose of the response fund and the two accounts within
the fund. The purpose of the new oil and hazardous substance release prevention
and response fund is 1) for expenses incurred by DEC "as an emergency first
response to a release or threatened release of oil (response account), and 2) for state
"use during a response to a release or threatened release of oil or hazardous
substance”and “to pay the expenses ofmaking preparations for the possibility ofa
release or threatened release (contingency and abatement account)."

Section 10 divides the fund into two accounts— the response account and the oil
and hazardous substance release contingency and abatement account.

Section 11 provides that appropriations into either account in the fund do not lapse.

Section 12. Reflects the repeal of AS 46.08.040(d)-construction of ferries--in
section 31. This provision was passed in 1991 to allow construction of a state ferry
with oil spill containment and response capabilities. This section allows the fund to
be used for the operating expenses and purchase ofequipment to be placed in the oil
and hazardous substance response depots. However, the contingency and
abatement account would be used to support these activities.

Section 13 pertains to the financing of the contingency and abatement account.
Funds available for appropriation into the account include federal, state, or
privately donated funds; cost recovery of funds expended from the account; fines,
penalties or damages recovered from spills inwhich response was paid from this
account; interest on the fund; oil and hazardous substance release contingency and
abatement mitigation account funds; and program receipts for the certification of
laboratories and response action contractors. There is no incentive or
blackmail clause for the appropriation ofany of these funds into the
contingency and abatement account.

Section 14 provides for the financing of the response account. Similar to section
13, funds available for appropriation into the account include federal, state, or
privately donated funds; i ist recovery of funds expended from the account; fines,
penalties or damages recovered from spills in which response was paid from this
account and all fines and penalties and damages collected under AS 46.08.005-.080
would be paid into the response account regardless of the nature of the spill.

Section 15. This section eliminates the authority to use funds in the response
account for 1) maintenance of the oil and hazardous substance response office; 2)
review oil discharge prevention and response plans; 3) conduct training, response
exercises, inspections, and tests to verify equipment inventories and response

February 28, 1993
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preparedness; and 4) verification of financial responsibility. These functions are to
be funded by the oil and hazardous substances release contingency and abatement
account. In addition, the contingency and abatement account would be used to pay
for response corps operating expenses and to purchase ofequipment for response
depots. The contingency and abatementaccount would be used for all
restoration of the environment regardless of the size or nature of a spill.

Money from the response account can be used to 1) respond to catastrophic oil spills,
2) provide matching funds for federal oil discharge activities and the Comprehensive
Environmental Response, Compensation, and Liability Act of 1980 (CERCLA) in the
event of a catastrophic oil release, and 3) for recovery of costs of containment and
cleanup resulting from a release or threatened release to the state, a municipality,
or a village from a catastrophic oil release.

This section eliminates funding for the Oil and Hazardous Substance Response
Office to conduct certain spill technology research.

Section 16 provides for the use of the fund to pay for the Alaska Department of
Military and Veteran Affairs expenses related to the State Emergency Response
Commission to the extent to which the costs are oil or hazardous substance related.

Section 17. Requires specific appropriation for federal matching or cost recovery
from the response account or d F uses of the oil and hazardous substances release
contingency and abatement account--the account can not be used unless an
appropriation has been made specifically for that purpose.

Section 18 provides that the contingency and abatement account can be used to
fund the Citizens Dversight Council on Oil and other Hazardous Substances upon a
request of the Alaska Legislative Council.

Section 19. Provides for the use of the response fund for sub-catastrophic spills in
cases inwhich the DEC commissioner reports to the governor within 120 hours the
nature and extent of the spill, the response action taken, the expected costs of
response, and other relevant information. The governor must response with an
administrative order within the same 120 hours approving use of the fund.

Sections 20 and 21 add the requirement that the DEC commissioner report to the
legislature on the uses of both accounts created by the division inth bhill. It
reduces some of the DEC auditing requirements for uses of the fund.

Sections 22 and 23 makes changes conforming to sections 25 and 27 for statutes
related to state liens on property for the collection of of the cost of state response to
releases or threatened releases.

Sections 24, 25 and 27. These sections attempt to provide consistency in the use
of terms "release” and "threatened release” in AS 46.08. Section 25 provides a

technically revised definition of "release™ and section 24 substantially amends the
definition of "threatened release.” In current statute, the definition of threatened

February 28, 1993



Regional Citizens' Advisory Council of Prince William Sound

release is "an imminent danger that a release will occur." The new definition would
be narrowed to mean a release is imminent.

A *elease is imminent if "it is impending, on the point of happening, or in the
judgment of the commissioner, may reasonably be expected to culminate in an
actual release, and that actual release may reasonably be expected to cause
personal injury, other injury to life, or loss or damage to property, including the
environment." It is unclear if this narrowing of definition and additional proof of
“reasonableness”could impact the ability of the state to recover costs of response to
threatened releases.

Section 26 is a technical cross reference of definitions.
Section 28. Repealer section including:

» repeals the authority to use the response fund for the construction or
refurbishment of Alaska Marine Highway vessels with spill response
capabilities;

. Ei%eals of the Conservation Surcharge on Oil replaced by this bill, AS 43.55.200-

« removes DEC's authority to collect fees for contingency plan review and financial
responsibility filings under AS 44.46.025(a)(4) and (5); and

« repeals the ability of the governor to access the fund in cases in which the
governor has declared a disaster emergency under AS 26.23.020(c) for purposes
related to oi na dhazardous substances; and

 repeals section 3 of Senate Bill 260 passed in 1989; to ensure the $50 million
balance is achieved, this section makes ineffective the blackmail clause that
susEends the surcharge if the legislature fails to appropriate surcharge proceeds
to the response fund until the balance of the fund reaches $50 million.

Section 29 is a note to the reviser of statutes to change the narre of the response
fund in other sections of law as appropriate.

Section 30. This section clarifies how appropriations, if any, made to the spill
reserve fund mentioned within the context of former AS 29.60.510(b), are to be
treated for purposes of determining the suspension or re imposition of the
surcharge. The section states that appropriations to the former spill reserve in AS
29.60.510(b), are not expenditures.

Section 31lis a blackmail section that permanently suspends the 2.5 cent
response fund surcharge if the balance ofthe current oil and hazardous
substance release response fund is not appropriated to the response
account by the Eighteenth Alaska State Legislature.

February 28, 1993
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Sections 32 is a transitional section relating to collection of surcharge proceeds
that must have a drafting error because it make no sense as currently written.

Section 33 is the effective date clause for bill section 16 which reflects the
transfer of the Alaska Emergency Response Commission by Senate Bill 33.

Séection 34 is the effective date clause of July 1, 1994 for all sections except section
16.

February 28,1993
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Testimony on the Proposed Senate Finance Committee
substitute for ISSBBfifCiskres), april 7,1994

My name isWayne Coleman. lam amember of the executive committee of the
Prince William Sound Regional Citizens Advisory Council (RCAC). Thank you for
the opportunity to testify on the proposed finance committee substitute for Senate
Bill 215. While RCAC by no means embraces this bill, we appreciate the recent
efforts of the Senate Finance Committee in developing this significantly improved
committee substitute. We believe that RCAC has sincerely offered constructive
comments on this legislation. The changes in this draft reflect the committee 3
willingness to listen and respond, at least in part, to our concerns.

First, 1 would like to briefly comment on the improvements in the draft.

e RCAC does N0t support “Splitting the nickel”but we do appreciate that the
prevention account conservation surcharge is increased from 2.5 cents to 3 cents
per barrel. This surcharge level should provide sufficient revenues to fund the
Alaska Department ofEnvironmental Conservation (DEC) current spill
prevention programs at FY 94 levels through the year 2000, ifand only if, the
legislature can refrain from shifting its “questionable””uses of the respond fund
to the prevention account.

e Compared toprevious versions of the bill, the response account is accessible for
spill response actions. This isan extremely important change. In addition,
response action isnot limited to initial first response.

e The response account inflation proofing provision that would have resulted in a
substitution of general fund deposits for surcharge collections was deleted.
RCAC isnot opposed to inflation proofing the response account but the proposed
method was unacceptable.

e The threshold for municipal impact grants continues to be releases of 2,500
barrels or more (as in current statute). We believe that it is appropriate for
grants to be paid from the response account.

e Language in the previously proposed committee substitute authorizing use of the
prevention account for response depot equipment and for the acquisition of
assets for preparedness measures isclarified to better ensure that expenditures
relate to oil and hazardous substances.

New or unchanged problems in SB 215:

e The Senate Finance Committee substitute authorizes use of the prevention
account for underground storage tank grants. This isa new use of the response
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fund. The current backlog of grant requests totals $65 million and the
application period, which was to sunset this fiscal year, is likely to be extended.
Approximately $5 million has been spent annually on this program, primarily
from mitigation account proceeds. The problem with this new use of the
prevention account is that 1) the 3-cent surcharge is insufficient to fund the
underground storage tank grant program and maintain current spill prevention
programs, 2) other sources of funds are available to underground storage tank
owners, and 3) this action is inconsistent with the original stated intent of the
proponents of response fund legislation- to provide greater equity in surcharge
payments between crude and non crude operators.

e The entire estimated balance of the spill reserve is appropriated to the response
account despite 1) approximately 42 percent of the balance originating from state
general funds and not surcharge payments and 2) the current practice of paying
the next fiscal year 3 prevention program appropriations prior to appropriating
the unencumbered balance to the spill reserve. Forward funding prevention
programs will become increasingly critical as North Slope production declines
and the 3-cent surcharge becomes inadequate to fund prevention programs.

e Inprevious drafts, ifthe entire balance of the spill reserve was not appropriated
by this 18th legislature or ifthe appropriation was vetoed or reduced by the
governor, the 2-cent-response surcharge would be permanently suspended. In
this most recent proposal, the 2-cent-response surcharge issuspended until June
30, 1995. While this isan improvement, at least 42 percent of the balance
should go to the prevention account and/or FY 95 programs should be paid before
appropriating the balance to the response account.

e Authorization for oil and hazardous substance response depot equipment
purchases specifies the Alaska Department ofMilitary and Veteran Affairs
(DMVA), Division ofEmergency Services. The DEC also has authority for
establishing response depots and is the more appropriate lead agency for oil ani
hazardous substance depots or the oil and hazardous substances component of
all-hazards depots. The DMV A would be the lead agency on all-hazards depots.

e (Cost recovery efforts for state expenditures would be paid from the response
account while local government and school district cost recovery efforts would be
paid from the prevention account. This is inconsistent with using the response
account to pay for costs associated with releases or threatened releases.

Thank you for the opportunity to testify.

April 6, 1994
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Testimony to the Senate Finance Committee on the
Committee Substitute for Senate Bill 215 “1"draft
March 25, 1994

My name isWayne Coleman. lam amember of the executive committee of
the Prince William Sound Regional Citizens® Advisory Council (RCAC). We
appreciate the opportunity to testify and would like to reiterate the concerns
expressed inour March 9 letter to Senator Drue Pearce and other Senate
Finance Committee members. RCAC has two principal concerns regarding
SB 215- access to response account funds in an efficient and effective
manner in the event of spills and adequate funding for spill prevention and
preparedness programs. However, the bill as currently drafted contains
numerous other problems and inconsistencies.

We are extremely concerned about the changes in the “Fdraft. In general,
these changes reflect increased expenditures out of the contingency and
abatement account that isalready short funded. Specifically:

e we do not support paying costs of the under ground storage tank
assistance program out of EXXON Valdez settiement payments directed to
the contingency and abatement account because this further decreases
funding for prevention programs;

e inflation proofing the balance of the response account while leaving the
response account cap calculation at $50 million effectively substitutes
general fund dollars for surcharge payments- ifthe account is to be
inflation proofed, the cap needs to be adjusted;

e while RCAC strongly supports the response depots and corps program, 1)
these costs should come from the response account or only from the
contingency and abatement account ifthe current response fund balance
isdivided evenly between the response account and contingency and
abatement account and 2) section 15 and section 18 AS 46.08.040(a)

@) (C)(v) are too broadly worded- the current wording isa blank check to
the Department ofMilitary and Veterans Affairs (DMVA) for all disaster
related equipment and staffcosts. While this isa real and valid need, at
least 95 percent of these costs should more appropriately be paid from the
gener?1fund. Section 15 allows all disaster planning and preparedness to
be paid from the contingency and abatement account. We believe oil and
hazardous substances depot equipment costs should be appropriated from
the response account to the Alaska Department of Environmental
Conservation. The DMV A 3 record to date on response depots and corps
is at best poor (see attached report).
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Response Account Access

Under the Resource Committee CS, access to response account funds for spill
response is limited to catastrophic oil spills (4.2 million gallons). The account
can also be accessed for oil spills less than 4.2 million gallons or all hazardous
substance spills, ifwithin 120 hours the DEC commissioner prepares and
provides the governor a written report. Within that same 120 hour period, an
administrative order must be written approving the use of the funds.

As mentioned previously, what recourse is there ifapproval does not occur, the
120-hour time period ismissed. In the cases of the thousands of relatively small,
chronic spills inwhich the administrative order provisionsmay prove to be
excessive, itisunclear how access to the contingency and abatement account for
spill response would occur. As written, all uses of the contingency and abatement
account are subject to legislative appropriation, As currently drafted, the
abatement account can not be accessed for spill response. Though this probably
does not matter since there will be insufficient funds in the account for spill
response.

In none of the many hearings on SB 215 and the House companion HB 238
have any reasons been cited for limiting access to response funds to
catastrophic spills. There isno evidence that the Alaska Department of
Environmental Conservation (DEC) has misused response funds in the course
of responding to spills. As a matter of fact, in the last five years less than one
percent of lesponse fund expenditures have been used by DEC to pay for spill
response. All other expenditures of response funds have been by legislative
appropriation for uses authorized in statute. A recent legislative audit has
confirmed that the DEC has used response funds properly.

The administrative order provision iscumbersome, inefficient, bureaucratic
and expensive. At the very least itshould include a provision for paying out
of the response account the Department ofLaw and the Office of the
Governor for processing an average of three administrative orders per day-
approximately 2,000 spills happen annually in Alaska. The DEC responds to
about halfof these and all except the EXXON Valdez spill are subcatastrophic.

A likely impact of this legislation is that DEC will respond to fewer spills
despite the threat of these spills to the environment and public health. One
of the complaints voiced by communities regarding DEC isthat DEC does not
access response funds to respond to spills often enough.

Spill Prevention and Preparedness Program Funding

The FY 95 governor DEC budget request represents continued funding at the
FY 94 level. The FY 94 budget was a substantial reduction from earlier
budgets. This level of funding has been termed by a recent legislative audit

2-

March 24, 1994
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of the response fund as already seriously cut—- We wonder whether
complacency isagain taking root.””While 2.5 cents may be a Senate caucus
position, itis unreasonable, unfounded in reality, and seriously jeopardizes
spill prevention and preparedness programs.

Opposition to dividing the fund isbased on insufficient revenues generated by
the 2.5 cent surcharge. Ifthe proposal provided an adequate and predictable
level of funding for spill prevention and preparedness programs, thismight
be rea onable. To date, however, bill proponents have offered little more

than misinformation, bordering on slander, to justify the adequacy of their
proposed level of funding. An unbiased review of the numbers clearly
indicates that 2.5 cents is inadequate. The legislative audit confirms this
point.

Other points to consider:

e Appropriation of the entire balance of the response fund into the response
account makes uncertain the funding mechanism for FY 95 spill
prevention programs.

e Restoration costs should be paid by the response account not the
abatement account because restoration is part of spill clean up.

e The response account should be accessible for the purchase ofequipment
for response depots.

e Fines and penalties should not be counted against the $50 million cap-
this issynonymous to using proceeds from a bank robbery to pay
restitution.

e The committee substitute contains a blackmail section that permanently
suspends the 2.5 cent response fund surcharge ifthe balance of the current
oil and hazardous substance release response fund isnot appropriated to the
response account by the Eighteenth Alaska State Legislature. This isa
rather exfreme measure that seriously jeopardizes the existence of Alaska 3
response fund.

e This proposed committee substitute specifically removes the Alaska
Department of Environmental Conservation authority to charge fees for
review of contingency plans and financial responsibility filings. This was
done to avoid the potential shifting of the costs of these services to non-crude
oil and hazardous substances operators. However, the statutory require—
ments for these programs are not cha iged. Therefore, the deterioration in
the level, quality, and timeliness of these services will be the cost to all oil
and hazardous substance businesses. This provision should be removed
because itisa blatant attempt to neutralize public opposition but does
nothing to address the problem of inadequate funding.

March 24, 1994
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The committee substitute limits the amount of local grants to $10 million
per spill and restricts use of the response account for local grants for
catastrophic spills- 10,000 barrels or 4.2 million gallons or spills which
the governor has approved use of the response account. All other grants
are tocome from the contingency and abatement account. Under AS
29.60.510(a)(1), local grants from the response fund are restricted to spills
of 2,500 barrels or greater. Itisunclear how this inconsistency in
thresholds would affect grants— whether the contingency and abatement
account can be used for spills less than 2,500 barrels and thus expands the
grant program. It is likely, however, that there will be insufficient funds
in the contingency and abatement account to make grants for spills less
than 10,000 barrels.

The impact on state cost recovery authority of the amended definition of
“threatened release”remains unclear.

March 24, 1994
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Testimony to the Senate Finance Committee on the
Committee Substitute for Senate Bill 215 (RES)
March 22, 1994

My name is W*yne Coleman, vice-president of the Prince William Sound
Regional Citizens' Advisory Council (RCAC). We appreciate the opportunity
to testify and would like to reiterate the concerns expressed in our March 9
letter to Senator Drue Pearce and other Senate Finance Committee members.
RCAC has two principal concerns regarding SB 215—access to response
account funds in an efficient and effective manner in the event of spills and
adequate funding for spill prevention and preparedness programs. However,
the bill as currently drafted contains numerous other problems and
inconsistencies.

Response account Access

Under the Resource Committee CS, access to response account funds for spill
response is limited to catastrophic oil spills (4.2 million gallons). The account
can also be accessed for oil spills less than 4.2 million gallons or all hazardous
substance spills, if within 120 hours the DEC commissioner prepares and
provides the governor a written report. Within that same 120 hour period, an
administrative order must be written approving the use of the funds.

As mentioned previously, what recourse is there if approval does not occur, the
120-hour time period is missed. In the cases of the thousands of relatively small,
chronic spills in which the administrative order provisions may prove to be
excessive, it is unclear how access to the contingency and abatement account for
spill response would occur. As written, all uses of the contingency and abatement
account are subject to legislative appropriation. Ascurrently drafted, the
abatement account can not be accesse 1for spill response. Though this probably
does not matter since there will be insufficient funds in the account for spill
response.

In none of the many hearings on SB 215 and the House companion HB 238
have any reasons been cited for limiting access to response funds to
catastrophic spills. There is no evidence that the Alaska Department of
Environmental Conservation (DEC) has misused response funds in the course
of responding to spills. As a matter of fact, in the last five years less than one
percent of response fund expenditures have been used by DEC to pay for spill
response. All other expenditures of response funds have been by legislative
appropriation for uses authorized in statute. A recent legislative audit has
confirmed that the DEC has u: 1response funds properly.

I'mbiki RaC) M
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The administrative order provision iscumbersome, inefficient, bureaucratic
and expensive. At the very least itshould include a provision for paying out
of the response account the Department of Law and the Office of the
Governor for processing an average of three administrative orders per day-
approximately 2,000 spills happen anr_ually in Alaska. The DEC responds to
about halfof these and all except the EXXON Valdez spill are subcatastrophic.

A likely impact of this legislation is that DEC will respond to fewer spills
despite the threat of these spills to the environment and public health. One
of the complaints voiced by communities regarding DEC is that DEC does not
access response funds to respond M spills often enough.

Spill Prevention and Preparedness Program Funding

The FY 95 governor DEC budget request represents continued funding at the
FY 94 level. The FY 94 budget was a substantial reduction from earlier
budgets. This level of funding has beer, termed hy a recent legislative audit
of the response fund as already seriously cut--- “ie wonder whether
complacency isagain taking root.””While 2.5 cents may be a Senate caucus
position, it is unreasonable, unfounded in reality, and seriously jeopardizes
spill prevention and preparedness programs.

Opposition to dividing the fund isbased on insufficient revenues generated by
the 2.5 cent surcharge. Ifthe proposal provided an adequate and predictable
level of funding for spill prevention and preparedness programs, thismight
be reasonable. To date, however, bill proponents have offered little more
than misinformation, bordering on slander, to justify the adequacy of their
proposed level of funding. An unbiased review of the numbers clearly
indicates that 2.5 cents is inadequate. The legislative audit confirms this
point.

Other points to consider:
e Appropriation of the entire balance of the response fund into the response
account makes uncertain the funding mechanism for FY 95 spill

prevention programs.

e Restoration costs should be paid by the response account not the
abatement account because restoration is part of spill clean up.

e The response account should be accessible for the purchase ofequipment
for response depots.

e Fines and penalties should not be counted against the $50 million cap-
this iIssynonymous to using proceeds from a bank robbery to pay
restitution.

March 21, 1C%4
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The committee substitute contains a blackmail section that permanently
suspends the 2.5 cent response fund surcharge ifthe balance of the current
oil and hazardous substance release response fund is not appropriated to the
response account by the Eighteenth Alaska State Legislature. This isa
rather extreme measure that seriously jeopardizes the existence of Alaska 3
response fund.

This proposed committee substitute specifically removes the Alaska
Department of Environmental Conservation authority to charge fees for
review of contingency plans and financial responsibility filings. This was
done to avoid the potential shifting of the costs of these services to non-crude
oil and hazardous substances operators. However, the statutory require—
ments for the-.e programs are not changed. Therefore, the deterioration in
the level, quality, and timeliness of these services will be the cost to all oil
and hazardous substance businesses. This provision should be removed
because itisa blatant attempt to neutralize public opposition but does
nothing to address the problem of inadequate funding.

The committc .ubstitute limits the amount of local grants to $10 million
per spill and restricts use of the response account for local grants for
catastrophic spills— 10,000 barrels or 4.2 million gallons or spillswhich
the governor has approved use of the response account. All other grants
are tocome from the contingency and abatement account. Under AS
29.60.510(a)(1), local grants from the response fund are restricted to spills
of 2,500 barrels or greater. Itisunclear how this inconsistency in
thresholds would affect grants--whether the contingency and abatement
account can be used for spills less than 2,500 barrels and thus expands the
grant program. It is likely, however,, iat there will be insufficient funds
in the contingency and abatement account to make grants for spills less
than 10,000 barrels.

The impact on state cost recovery authority of the amended definition of
“threatened release”remains unclear.

March 21,1994



My name is Wayne Coleman, | am a member of the Executive committee
of the Regional Citizens Advisory Council (RCAC) of Prince Willia*
Sound. I am the Kodiak island Borough®"s representative on tha>_
Council.

The RCAC continues to stress grave concerns regarding both the
process for and the intent of this bill.

Inter Alia the all too fast-track of this bill leaves little time
for public scrutiny. . Additionally the process, such as delaying
the Btart of this hearing today, really constrains citizen X input
because most of us are busy trying to make a living and we do net
have the luxury of spending an inordinate amount of time on these
issues.

We have previously testified to this committee and to other Senate
and House committees regarding this issue. our concerns are a
matter of record and 1 would urge committee members to review and
seriously <consider the information provided by the RCAC.
Accordingly 1 will not categorically reiterate out relative and
sincere concerns at this time.

| want to point out that the scorecard to date is running more than
10 to 1 1in opposition to this bill and the various versions
rendered by both bodies of the Legislature. It is basically the
public (10) who would be adversely impacted by this bill to the
industry (1) who would benefit.

One additional thing to consider: The administration is presently
proposing a motor fuel tax increase from the current $3.36 per
barrel to S10.50 per barrel rate. This higher rate equates co TWO
HUNDRED TEN (210) NICKELS. Why 1is the Legislature proposing a
reduction of a part of a NICKEL for the producers while there is
the potential to increase the levy by ONE HUNDRED forty THREE
nickels (67 current to 210 proposed) for consumers.

Thank You for the opportunity to again be a part of this process,

at least by accepting this written testimony, even though the time
restrictions this date precluded my oral participation-

fZTs
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"Citizens promoting environmentally safe operation of the Alyeska terminal and associated tankers."

Committee Substitute for Senate Bill 215 (RES)

The Committee Substitute (CS) for Senate Bill (SB) 215 (RES) makes three
fundamental changes to the Oil and Hazardous Substance Release Response
Fund ("OHSRRF)--the CS 1) restricts uses of the fund; 2) divides the fund into
two accounts, the response account and the contingency and abatement account;
and 3) changes the method for calculating the balance of the fund.

The committee substitute incorporates language changes the method for
calculating the $50 million cap on the response fund balance and the manner in
which the surcharge is imposed and suspended.

The incorporation of this language constitutes at least a $52 million
reduction in North Slope oil producers'surcharge payments in the near
term. In addition, dividing the surcharge into two, 2.5-centaccounts is
worth an additional approximately s$22 million to surcharge payers.
This results from insufficient funding of DEC spill prevention and
response programs for fiscal years 95 through 2000. Therefore, the
direct cost of this proposal in surcharge payments to the state of Alaska
isapproximately $74 million.1 Indirect costs resulting from impacts of
losing prevention programs may be considerably higher.

The committee substitute contains a blackmail section that
permanently suspends the 2.5 cent response fund surcharge if the
balance ofthe current oil and hazardous substance release response
fund is notappropriated to the response account by the Eighteenth
Alaska State Legislature.

This overview discusses the principal features of the proposed CSSB 215 (RES).
Sections of the bill are included to facilitate reference.

Purposes of the Fund

The purpose of the new oil and hazardous substance release prevention and
response fund is 1) for expenses incurred by DEC "as an emergency first
response to a release or threatened release of oil (response account), and 2) for
state "use during a response to a release or threatened release of oil or

"This estimate is based on a 1) November 5, 1993 spreadsheet by (he Office of the Governor, Office of
Management and Budget which showed the statutory calculation of the response fund at -$15.1 million
while the actual balance is $37.2 million, and 2) an estimate of the annual budget shortfall based on .ne
DEC fiscal note for SB 215 (2/24/94). Fiscal note calculations hold the DEC, Division of Spill Preventic n
and Response (SPAR) at 1Y 94 levels through FY 2000. These budgets reflect reductions from prior years.
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hazardous substance”and “to pay the expenses of making preparations for the
possibility ofa release or threatened release (contingency and abatement
account)." The purposes section in this draft is relatively unclear compared to
current statute, [section 9]

“Two-and-a-Half-Cents” Accounts

The proposal divides the new fund into two accounts. The “catastrophic oil
release account”referred to in draft committee substitutes is now called the
“response account.” This new name reflects the expanded use of the account to
include hazardous substances and the ability to access the fund for subcatas-
trophic spills if approved by the governor. While the Senate Resources
Committee expanded the use of the response fund to include hazardous
substance response, this change is not reflected in section 19, “use of the balance
of the response account.”

The response account would receive 2.5 cents of the surcharge. Uses of the
response account would be restricted to spill response [sections 15 and 191.
When the $50 million cap is reached, this 2.5 cent portion of the surcharge would
be suspended [section 5]. The committee substitute inflation proofs the $50
million response account [section s].

Spill response for all spills less than 100,000 barrels or 4.2 million gallons would
be paid for from the contingency and abatement account unless the DEC
commissioner requests and receives within 120 hours an administrative order
from the governor approving use of the response fund. Ifthis approval does
not occur, the 12o0-hour time period is missed, or in the cares of the
thousands of relatively small, chronic spills in which the administrative
order provisions may prove to be excessive, it isunclear how access to
the contingency and abatement account for spill response would occur.
As written, all uses of the contingency and abatementaccountare
subject to legislative appropriation.

Similar to earlier drafts, the purpose and name of the “oil and hazardous
substances release contingency and abatement account” remains the same. The
contingency and abatement account would receive 2.5 cents of the 5-cent
surcharge [section 7J. All funding for spill prevention programs would be from
this account [section 15]. This 2.5-cent surcharge would be paid indefinitely with
no capping mechanism.

The primary flaws of this proposal are that the 1) 2.5-cent-per-barrel
surcharge is insufficient to fund DEC spill prevention, preparedness,
clean up and response programs and 2) despite the Senate Resources
Committee attempt to remedy the problems imposed by restricting
access to the response fund based on spill size, the state’s ability to
respond to most spills is still significantly hampered. Funding for
prevention programs is insufficient with current oil production levels and the
problem becomes more acute as North Slope production declines. The proposal

February 28, 1994
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would force a cor inued reduction in DEC programs or the supplementing of
general fund money at the same time state revenues are also declining.

Fiscal Impact

According to a Alaska Department of Environmental Conservation (DEC)
analysis and fiscal note, the 2.5 cent account is insufficient to fund the
department”s cc e prevention and response programs. This analysis was
conducted using the DEC 3FY 94 budget, which is significantly reduced from
prior years. According to DEC, changing the allocation of surcharge revenues to
provide 3 cents ofeach nic el for spill preparedness, prevention, and clean up
programs is still inc fficient.

Changing how the fund balance is calculated and appropriating the
balance ofthe fund to the response account is worth $52 million to
surcharge payers. In addition, another approximately $22 million less
in surcharge payments occurs from insufficient funding of DEC spill
prevention and response programs for fiscal years 95 through 2000.
Therefore, the direct cost to the state of Alaska of this proposal is at
'east $74 million. Itisunclear how FY 95 prevention and response programs
will be paid from the contingency and abatement account ifthe balance of the
current Oil and Hazardous Substance Release Response Fund ispaid to the
response account [sections 31 and 32, though section 32 appears to have a
drafting error which when fixed would appropriated halfof FY 94 surcharge
proceeds to the contingency and abatement account].

This proposed committee substitute specifically removes the Alaska
Department of Environmental Conservation authority to charge fees for
review of contingency plans and financial responsibility filings [section
28]. This was done to avoid the potential shifting of the costs of these
services to non-crude oil and hazardous substances operators.

However, the statutory requirements for these programs are not
changed. Therefore, the deterioration in the level, quality, and
timeliness of these services will be the costto all oil and hazardous
substance businesses.

Definition of Threatened Release

In current statute, the definition of threatened release is "an imminent danger
that a release will occur.” In both proposals, the new definition would be
narrowed tomean a release isimminent. A release isimminent if"it is
impending, on the point of happening, or in the yudgment of the commissioner,
may reasonably be expected to culminate in an actual release, and that actual
release may rea”nably be expected to cause personal injury, other injury to life,
or loss or damage to property.” [sections 25, 27] It isunclear ifthis narrowing of
definition and additional proof of “feasonableness”tould impact the ability of the
state to recover costs of response to threatened releases.

3-
February 28, 1994
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Municipal Grants

The committee substitute limits the amount of local grants to $10 million per
spill and restricts use of the response account for local grants for catastrophic
spills---10,000 barrels or 4.2 million gallons or spills which the governor has
approved use of the response account. All other grants are tocome from the
contingency and abatement accjunt. Under AS 29.60.510(a)(1), local grants
from the response fund are restricted to spills of 2,500 barrels or greater. Itis
unclear how this inconsistency in thresholds would affect grants— whether the
contingency and abatement account can be used for spills less than 2,500 barrels
and thus expands the grant program. It is likely, however, that there will be
insufficient funds inme contingency and abatement account to make grants for
spills less than 10,000 barrels.

Response Corps and Depots

Prior versions transferred the response corps and depots from the Alaska
Department ofMilitary and Veteran Affairs (DMVA), Division ofEmergency
Services (DES) to the Alaska Department of Environmental Conservation (DEC)
and the state emergency response commission and the local emergency planning
commissions fromDEC toDMVA . These sections have been dropped. Transfer
of the SERC still occurs in SB 33. Depots and corps are not transferred but
become “411-hazards”’in SB 33.

Mitigation Account Funds

For purposes ofdetermining whether the tax shall apply, the calculation of the
income stream isamended to include amounts previously expended from the oil
and hazardous substance release response fund (the current 470 fund) that have
been recovered and re-deposited into the mitigation account [section 141.
Appropriation of mitigation account funds to the response account are included
in the “Incentive or blackmail clause.”” [section 6]

Cost Recovery

The proposed CS contains more specific language regarding cost recovery and
some provisions that appear unclear or contradictory [sections 13 and 14], The
bill includes municipal and village costs paid from the contingency and
abatement account as recoverable back to that account. For the response
account, municipal and village coots from a catastrophic release are recoverable
to that account even ifthey were not paid 3ut of response account (no parallel
wording regarding the extent to which funds originated in the account). In
addition, it appears that all fines, penalties, and damages recovered

February 28,1994
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under AS 46.08.005-.080 would be paid into the response account
regardless of the nature of the spill.

Restoration

Under this new proposal, the contingency and abatement account would
be used for all restoration ofthe environment even if the spill was
catastrophic, [section 151

February 28, 1994



Fromthedeskof  Richard A. Fineberg P.O. Box 416
Ester, Alaska 99725 Phone/ Fax (907) 479-7778

(Ma Fax)
March 21, 1994

Senator Drue Pearce, Chair
Senate Finance Committee
Alaska State Legislature
Juneau, Alaska 99801-1182

Re: SB 215/ HB 238 ("470" Fundi

Dear Senator Pearce:

Once again you are being asked to consider bills modifying the oil spill response "470"
fund on behalf of the oil industry. 1am strongly OFposed to any attempt to restructure
or reduce the "470" fund and its mission without clear recognition of two things:

=> the crucial importance of prevention in the State's oil spill prevention
program; and _ _ _

=> the incredible magnitude of North Slope profits.

Regarding the first point, | find it strange that less than five years after the Exxon Valdez
ran aground, unleashlnﬁ what was arguably the worst oil spill in this nation's history,
citizens are once again have to remind the Legislature that foolish complacency and
misplaced trust played major roles in causing that spill. Although the Senate Resoures
Commitee blatantly ignored the testimony from others in opposition to changing the
"470" fund at this time, I believe that strong and well-grounded testimony covered the
first point; I turn therefore to the second.

Spread across all North Slope oil production, the so-called "nickel-per-barrel" surcharge
actually amounts to less than three cents per barrel after taxes. According to the Dept of
Revenue's Feb. 9 letter to Senator Zharoff, there are two principal reasons for this:
First, f-. surcharge does not apply to royalty barrels, and, secondly, on the remaining
7/8 of production to which the surchar%e applies, itis deductible from federal income
tax. In simplified form, the true cost of the nickel per barrel would look like this:
$0.0 surcharge on taxable (non-royalty) barrels

x 0.875  approximate equity (non-royalty) fraction

= $0.04375 pre-tax surcharge spread across all barrels _

x 0.65  35% federal income tax allowance for the $0.04375 per-barrei payment

= $0.02843 (2.483 cents per barrel) cost of the nickel-per-barrel after consideration

of royalty and federal income tax effects

That's less than one oercent of CY 1993 after-tax Alaska North Slope production and
pipeline profits of approximately $2.96 per barrel. That ﬁer-ba_rrel profit produced an
annual profit in excess of $1.7 billion for the industry. This estimate, incidentally, fully
recognizes the industry's poor fourth-quarter Berformance. Even on those few dark
days in December when prices were at the $10.00 per-barrel level, it appears that North
Slope profits were still running on the order of $400,000.00 per clay.

To determine whether this 2.8 cents per barrel si%nificantly_ affects oil industry
operations, let's consider these profits in terms ot what an"investor might earn
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elsewhere. If North Slope production and pipelining were controlled by one company

instead of three, that firm's 1993 profits would have ranked on a par with the seventh

most profitable firm on the Fortune 500 list of the nation's most profitable companies in

1992. Clearly, North Slope investors would be hard-pressed to duplicate their North

Slope profits anywhere else in the nation. The Fortune listing from 1992 is attached to

?ﬁmorg_strate that North Slope operations rank among the most profitable enterprises in
e nation.

It is also noteworthy that compared to Fortune 500 leaders in other industries, the North
Slope is remarkably constant In its profits. Between 1987 and 1992, 1estimate that
North Slope production and pipelining profits exceeded $2 billion in every 3/ear. By
comparison, during those years, Fortune 500 powerhouses such as GM and IBM
vanished from the ranks of the most profitable, racking up huge losses for several years
in a row when they encountered hard times. In contrast, the costs of the Exxon Valdez
didn't even knock Exxon out of the top five in 1989, while the oil market's travails in
late 1993 only put a relatively small dent in the profitability of Alaskan operations for the
year.

The spreadsheet on which 1993 profit estimates are based is attached. The right-
hand column identifies the sources for the data | have used. These are all published
sources, and perhaps the most surprising thing is that the industry's ongoing public
relations campaign has been so effective that these numbers are not widely discussed.
Those of you who are familiai with the estimates | did in 1992 in a report to the Senate
Finance Committee will recognize that | have revised my estimates to reflect new
production cost data released by the Department of Revenue and published last fall by
the Legislative Research Agency.

Clearly, $0.03 per barrel is at most a minute fraction of North Slope profits. Moreover,
this surcharge is virtually irrelevant to long-term industry profitability models, which
typically forecast price changes in the $2.00- to $5.00-per-barrel range. Those models
indicate that the North Slope should produce similarly strong profits into the next
century, with or without alteration to the "470" fund.

| can think of several reasons why the oil industry might wish to divert the Legislature
into wasting time on this red herrln?. But | can see no good reason why you, as our
elected representatives, should fall for this industry ploy. In my estimation, your time
during a 120-day session is too valuable to waste on this excursion. Your services are
badly needed in other areas.

If I can provide additional information, please let me know. In the meantime, I close
with best wishes in your efforts to resolve the far more pressing administrative and
budget problems facing you

enc.
12723 rtf. 0 ff* )



N.pttli Slopc.EtnfU C unlyjiitLxSLL.11.ELDS /--CY 93 ANS Avg~Vhfrl,) - -/ Notes  (2/IW-4)..LRA..9/9].-pr\>d. aiin
GulfCoast West Coast
1 Average Price lor ANS (Spot) S16.36 $15.45 ADOR (thru Nov.; Dec. =DP posting)
2 Quality Adjusted Price (na)
3 Production /Disposition Hbls. sear  Dm
a Production (nun bbla, yr./day) 586.19 / 1.606 ADOR (MVIS; ReveNews)
b. Volume to East/West Coast (*) 13.80* 86.20* ADOR (avg. thru Nov.)
4 Feeder Pipeline TurifTu (S0.10) ($0.10) Waghld. avg. sum of items Ja thru 4g (1992 data)
a Operating & capital costs (50.04) ($0.04) Alaska Dept, of Law (ADL; 7/29/%2) less 4b
b State & local property tax (pipelines) 50.00 $0.00 30* of total property tax = (feeder tariff/TAPS tariff)
¢ Staleincome lax (pipelines) 50.00 30.00 sd * (eff. slate tax rate /cff. fed. tax rale)
d Federal income tax (pipelines) (S0.01) (S0.01) ADL (7/29/92) less item 4c
e After-lax margin (S0.02) ($0.02) ADL (7/29/9)
f Recovery of deferred return (50.01) ($0.01) o
g DR&R allowance S0.00 $0.00 ©
5 TAPS Pipeline Tariff (52.92) ($2.92) Prom ADOR Shortcut
a Operating S capital costs (80.97) ($0.97) Line 5- (tines 5b thru 5g)
b Stale I local property tax (pipelines) (50.16) ($0.16) 30* of total property lax
¢ Stair, income lax (pipelines) (50.09) (S0.09) 5d * (eff. state tax rate /eff. fed. tax rate)
d Federal income tax (pipelines) (S0.60) ($0.60) ADL (7/29/9) leas item 4¢
e Aftir-tax margin (50.56) ($0.56) ADL (7/29/%)
f Rec rvery of deferred retum (S0.49) ($0.49) .
g DRIitR allowance (S0.05) ($0.05)
h  Purr.pabilily Charge
6 State Share (FeederLines) (S0.02) ($0.02) Sum of items 4b, 4¢
7  Federal Shane (Feeder Lines) ($0.02) (*0.01)- Item4d
8 Industry Profit (Feeder Lines) «50.03 $7.03 Sum of items 4e, 4f
9 State Share (TAPS) * (50.25) (50..-5) Sum of items 5b. 5¢
10 Federal Share (TAPS) (S0.60) ($0.60." Item5d
"1 Industry Profit (TAPS) S1.05 $1.05 Sum of items 5e,5f
12 Tanker (to Gulf/West Coast) (53.42) ($1.12) ADOR (from ITFRA/ATRA thruJuly)
13 Wellhead value $9.92 $1132 Stan of items 1.4,5,12
14 Stale Royalties. Production Si Property Taxes - ($178) ($3.12) Sun of itans 14athru 14d
a Royalty ($1.17) ($1.34) Item 13 leas field costs e eat. field royalty
b Severance tax ($1.19) ($136) Item 13 *.875 * nominal severance* ELF
¢ Spill Response & Conservation Tax ($0.05) ($0.05) $.054* 875
d State & local property tax (production) ($0.37) ($0.37) 70* of total property lax (from ADOR Spr. 93. p. 6)
15 Production oosls ($5.17) ($5.17) Sum of itema 15, 15b (assumed - FY 1993)
a Lifting Coats ($1.86) ($1.86) From Leg. Rea. Agrney FY 93 (Sept. '93)
b Depletion., Depreciation & Amortization ($331) ($33:= *
16 Net Revenue (production) $1.98 $.03 Sum ofitcira 13, 14, 15
17 Stale Income Tax (production) ($0.12) ($0.12) ADOR Fall 93 forecast lesa items 4c. 5¢
18 Federal Income Tax (production) ($0.61) ($0.94) EsL 33.0* of itema 16 17
19 Inchutry Profit (production) $1.24 $1.98 Stan of items 16thru 18
20 Total State Shan: (production * pipelines) $3.15 $3.49 Stan of items 6,9.17
21 Total Federal Share (production @pipelines) $L.23 $135 Stan of items 7. 10,18
22 Total Industry Profit (production epipelines) $233 $3.06 Sum of itema 8. 11.19

33 0Y 93 ladurtry Avg. per-bamd ANS Profil

24 EalCY 93 Induatry Profit* =« > S1.735.5

ANS Profits Worksheet (Research A lociates 2/9%)

S2J6

hillion

(Gulf [line 22 = line 3b]) +(W. C. Jline 22 * line 3b])
(Line 23 * line 3a)



Cordova District Fishermen United

P.O. Box 939
Cordova, Alaska 99574
(907) 424-3447 FAX (907) 424-3430

March 21, 1994

Senator Drue Pearce
Co-Chair, Senate Finance Committee "
State Capitoi

Juneau, AK 99801-1182

Dear Senator Pearce:

On behalf of the Cordova District Fishermen United (CDFU), |wish to express our opposition ¢ *
to the SB 215 (Resources). There is no compelling reason for this bill other than to provide a

tax reduction to the oil industry and undermine state authority to prevent and respond to oil and
hazardous substance spills.

There is a great deal of misinformation being spread about the 470 Fund. Most of the examples
being cited to show how the fund is being misused actually involve relatively small amounts of
money for contaminated sites on state land where the responsible party is unknown or unable to
pay and the site is onsing a threat to public health or the environment. In addition, these
appropriations we’ approved by the legislature through,the appropriations process. If .
adjustments are r .:sary, a more direct method is to amend the DEC budget through the
finance com.'itb appropriations process. In addition, the audit recently conducted by ? .
Legislative B. 1 t and Audit shows that expenditures.mad» by DEC were all appropriate and

One of the most important lesson we learned from the Exxon Valdez oil spill is that prevention
Is the best tool we have to protect public health and the environment from oil spills. By.’
splitting the nickel, the legislature is, in effect, reducing funding for critical prevention
programs and reducing what was intended to be a 5 cent tax to a 2.5 cent tax in the future. V

The "catastrophic oil release response account™ which would receive 2.5 cents of the per barrel
sun- would be available only for the most extreme spill events, and only for "emergency
i.esponse.” Since Tie likelihood of an oil spill of 100,000 barrels or more is quite small, we
can anticipate this fund will remain dormant and collect dust while the state is left without
the ability to deal with .the serious acute and chronic affects of smaller spills. Any spill can be
catastrophic. The size of a spill matters far less than where the spill occurs (i.e., a municipal

. drinking water system or an anadromous fish stream) or what substance is spilled. CDFU

recommends that if the fund is split, the response fund should be available for response all
sizes of spills both oil and hazardous substances.

The remaining 2.5 cents would go irito the "oil and hazardous substances release contingency and
abatement account.". This amount would be woefully inadequate to fund the ongoing spill
prevention and response programs presently being funded from the 470 Fund. ,

There are several other problems with the SB 215. Among other things, it would:



. cause detrimental reductions in spill prevention and response programs now and
especially in the future as North Slope production declines, threatening public health
and the environment;

. give a $74 million reduction in the nickel-per-barrel tax that was intended to be
ongoing;
. reduce DEC's ability to respond to hazardous substance spills and spills smaller than

100,000 barrels;

. allow the legislature to permanently suspend the surcharge if the legislature does not
appropriate the entire balance of the spill reserve to the new respor 3e account;

. reduce DEC's flexibility to expeditiously respond to a spill that could threaten the
economy, public health or the environment;

. allow fines and penalties levied for illegal actions to be credited toward the suspension
of the tax; and

. place the entire balance of the spill reserve into the catastrophic account, allowing for
no transition period and potentially causing layoffs in the Spill Prevention and
Response Programs.

Apathy caused the Exxon Valdez Oil Spill. The state had virtually no spill prevention and
response program in place when it occurred. Nearly 5 years later, the legislature is threatening
to turn back to the same vulnerable position. SB 215 removes much of the oversight that has
been put in place since the 11 million gallon oil spill in Prince William Sound.

CDFU urges the Senate Finance Committee to oppose SB 215 and protect critical spill
prevention and response programs. Thank you for your consideration.

Sincerely,

Governor Hickel
Senator Halford
Senator Jacko
Senator Kelly
Senator Rieger
Senator Sharp
Senator Kerttula
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Actual Appropriations 0 Original Fiscal Notes

525.000.000.00 -r

520.000.000.00 -

515.000.000.00 =

510.000.000.00 -

55.000.000.00 -
S0.00

FY 90 FY 91 FY 92 FY 93 FY 94

Source: "Alaska's Oil & Hazardous Substance Release Response Fund”, Report By BCSB Marketing for Prince William Sound
Regional Citizen's Advisor Council, Oil Spill Prevention and Response Committee, December 1S92.



Contaminated Siles
DEC - Spill Prevention and Response. Director
Government Preparedness
Industry Preparedness
Underground Storage Tanks
Fund Administration and Support
Director's Office
Laboratory Operation & Maintenance
DCRA- SERC
DMVA/DES - SERC
DMVA/DES - Response Preparedness & Planning
DOA - PWS Communication System Maintenance
DOA - Two-way Radio Equipment Maintenance
DOT/PF - SERC
DF&G - SERC
DF&G - Industry Contingency Plan Review
DF&G - Slate & Regional Master Plan
DH&SS - Response Training
Labor - SERC
LAW - Regional & Central Office
LAW - Assistance lo Exxon Valdez Private Plaintiffs
LAW - SERC Guidance
LAW - RP Identification, Enforcement & Cost Recovery
DNR- SERC
DNR - Industry Contingency Plan Reviews
DNR - State & Regional Master Plan
DPS - Enviromental Crimes
DPS - SERC
U of A Research
TOTAL EXPENDITURES
Revenues on 2 Cent per Barrel (per ADEC Estimate)

Interest on Spill Reserve (50m, 5%)

Exxon Valdez Reimbursements to Mitigation Account ($>.”
million through the year 2001 - Annual amounts may vary)

MINIMUM TOTAL REVENUES AVAILABLE

Page 2

2 CENT BUDGET - PREVENTION RESPONSE PROGRAMS AND CONTAMINATED SITES PROGRAM

DEC/OMB FY 95
Budaet Request
2.747.30
980.70
4.067.40
2.351.90
108.30
746.50
123.00
186.50
13.50
11.00
210.00
40.00
20.00
6.50
6.50
45.40
140.20
12.00
50.00
9.50
151.60
330.00
25.00
655.20
9.50
92.50
124.60
50.00
200.00
13,514.60
10,400.00

2,500.00

3,500.00
16,400.00



25CENT BUDGET -PREVENTION RESPONSE PROGRAMS AND CONTAMINATED SITES PROGRAM

DEC/OMB FY 95
Budaet Request
Contaminated Sites 2,747.30
DEC « Spill Prevention and Response, Director 980.70
Government Preparedness 4,067.40
Industry Preparedness 2,351.90
Underground Storage Tanks 108.30
Fund Administration and Support 746.50
Director's Office 123.00
Laboratory Operation & Maintenance 186.50
DCRA- SERC 13.50
DMVA/DES - SERC 11.00
DMVA/DES - Response Preparedness & Planning 210.00
DOA - PWS Communication System Maintenance 40.00
DOA - Two-way Radio Equipment Maintenance 20.00
DOT/PF - SERC 6.50
DF&G - SERC 6.50
DF&G - Industry Contingency Plan Review 45.40
DF&G - State & Regional Master Plan 140.20
DH&SS - Response Training 12.00
Labor - SERC 50.00
LAW - Regional & Central Office 9.50
LAW - Assistance to BExxon Valdez Private Plaintiffs 151.60
LAW-SERC Guidance 330.00
LAW - RP Identification, Enforcement & Cost Recovery 25.00
DNR - SERC 655.20
DNR - Industry Contingency Plan Reviews 9.50
DNR - State & Regional Master Plan 92.50
DPS - Enviromental Crimes 124.60
DPS - SERC 50.00
U of A Research 200.00
TOTAL EXPENDITURES 13,514.60
Reve ues on 2.5 Cent per Barrel (per ADEC Estimate) 13,000.00
Interest on Spill Reserve (50m, 5%) 2,500.00
Exxon Valdez Reimbursements to Mitigation Account (528
million through the year 2001 - Annual amounts m :y vary) 3,500.00
MINIMUM TOTAL REVENUES AVAILABLE 19,000.00

Page 2



EXECUTIVE SUMMARY

The Nickel-Per-Barrel Conservation
_ Surcharge: .
A Review of Legislativé History and Intent

On March 19,1993, House Bill (HB) 238 was introduced in the Alaska House
of Representatives by the House Special Committee on Oil and Gas. The bill
was referred to the House Resources and State Affairs Committees. The
|e§iIS|atIOI‘I as introduced would drastically alter the purposes and uses of the
Oil and Hazardous Substances Release Response Fund FOHSRRF). Similar
legislation, Senate Bill 215, was introduced May 8,1993 by Senator Miller,
chair, Senate Resources Committee, and referred to the Senate Resources and
Finance Committees.

A number of issues continued to surface at the hearings on HB 238 and SB
215. These include whether:

« the $0.05 per-barrel severance tax conservation surcharge on crude oil
production was intended to be used only for catastropnic cruae oir Spill
response;

* the 1989 surcharge legislation, SB 260, changed th™ original purposes of
the OHSRRF, which included cleanup of contaminated sites and response
to hazardous substance and refined petroleum product releases;

 the OHSRRF accounting mechanism for calculating the fund cap functions
as intended;

* the surcharge legislation intended the OHSRRF to be used for operatinlg
expenses of the Alaska Department of Environmental Conservation (DEC),
spill prevention programs and OHSRRF administration; and

« Alaska’s response fund surcharge rate is excessive compared to that of
other states.

It is clear from the legislative history of Senate Bill 260, which
created the $0.05 per-parrel surcharge, that the intent of the legis -
lation was to use the $0.05 per-barrel surcharge to fund prevention
and response programs for all tYpe_s of oil and"hazardous substances
All versions of the legislation, including the final version, include the words
“oil and hazardous substances” throughout. The reference to “oil and
hazardous substances” is also contained throughout the related bills in the
“spill bill” package funded with the nickel-per-barrel surcharge.
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In addition. Senate and House committees did not limit use of the
response fund based on the size of the spill nor did the final version

of the bill. No amendments were considered in either body to limit use of the
Fund based on spill size. It was also clear that the_legislation was

intended to be used to fund DEC annual operating costs of spill
prevention programs for oil and hazardous substances.

It appears that despite recognition that the mechanism for calculating
the response fund cap was complicated, there was_ no discussion
regarding how the calculation would work under different _
appropriation scenarios . All examples of the surcharge on/off switch
assumed that the only source of funds into the OHSRRF would be appro-
priations of surcharge proceeds. However, it was recognized that in the initial
years there would be insufficient revenue generated from the surcharge to pay
for the other spill prevention and response Ieg_lslatlon passed accompanied by
fiscal notes showing the OHSRRF as the funding source. There was no
discussion regarding the impact on fund cap calculations of general fund
appropriations into the OHSRRF to fund these programs or “loans” made to
the OHSRRF to pay for exxon vaiae. Clean-up efforts.

Since 1989, the legislature has passed a number of pieces of

legislation that have expanded the use of the response fund . These
include development, review and revision of state and regional spill response
master contingency plans; verification of financial responsibility; review of
vessel and facility discharge prevention and contingency plans; conductmg_ _
training, response exercises, inspections and tests to verify response capa |I|éy
stated In contingency plans; development and operation of response corps an
depots; grants to communities impacted by spills; operation of the Spill
Response Office and the Citizens” Oversight Council on Oil and other
Hazardous Substances; and construction of marine response vessels.

A 50-state survey of other states' response funds found that agencies in
nearly all the states charge some sort of fee on facility and/or vessel owners
and operators to fund oversight activities. The majority of states (28 states) in
the United States charge a per-gallon or per-barrel fee on oil itself (either on
crude oil, motor fuels, or on other types of petroleum) to be used in the event
of a leak or spill.

Of the nine states that are major producers, refiners or transporters of
petroleum products, the response fund charges range from one and one half
cents per barrel in New Jersey to 25 cents per barrel in California (or 29 cents
in California_if the two separate fees collected on each barrel of oil are
combined). The mean rate is 5.8 cents per baiTel. If California’s combined
fee (29 cents) and Florida and New Jersey’s maximum fees are used to
calculate the average, the average increases to 7.6 cents per barrel.
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The charges provide revenues for spill prevention programs, spill
response and the administrative costs of operating thése programs.
Naone of these states limit use of response funds based on the size of a
spill. None of the states limited response action or use of response
funds by crude or non-crude product forms.

Given North Slope producers' profits, the $0.05 per barrel severance tax
conservation surcharge is equivalent to approximately o_nePercent or
less of North Slope oil producer average per-barrel profits from 1987
throu?h 1993 . Even with oil prices at historic lows, the surcharge accounts
for only three percent of per-barrel profits in December 1993.
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INTRODUCTION

On March 19.1993, House Bill (HB) 238 was introduced in the Alaska House
of Representatives by the House Special Committee on Oil and Gas. The bill
was referred to the House Resources and State Affairs Committees. The
Iegi|slat|on as introduced would drastically alter the purposes and uses of the
Oil and Hazardous Substances Release Response Fund FOHSRRF).

Considerable opposition to the bill was expressed_bly the Alaska Departments

of Law and Environmental Conservation at the bill’s first hearln? on March

24 before the House Resources Committee. With the exception of brief

remarks from a representative of British Petroleum, no public testimony was

heard. As aresult agency concerns, Representative Green, chair, House

Special Committee on Oil and Gas,frogosed a new committee substitute for
B 238 (the “D” draft) on April 13,1993.

A House Resources Committee hearing on this proposed committee substitute
was held in the on April 17. Again, the Alaska Departments of Law and
Environmental Conservation (DEC) voiced concerns regarding the proposed
draft which was also strongly opposed by fishing organizations, environmental
groups and other members of the public. As a result of continued opposition to
the bill, another proposed committee substitute (the “M” draft) was released
on April 20. No additional House Resource Committee hearings occurred
during the legislative session. During the interim, the House Resource
Committee held a hearing on HB 238, “M” draft on November 12. To date, the
House Resources Committee has not adopted any of the proposed committee
substitutes as the committee’s working draft.

The “M” draft of HB 238 forms the basis for Senate Bill 215, introduced May
8,1993 by Senator Miller, chair, Senate Resources Committee, and referred to
the Senate Resources and Finance Committees. The Senate Resources
Committee held a hearing on SB 215 on November 19,1993. At this
hearing, Senator Miller-announced that the Senate Resources
Comnilttee would meet and pass SB 215 hefore the end of January

1994. The Senate Resources Committee is currentl holdgn(]] T
subcommittee work sessions on SB 215. Background on this Tegislation is
contained in Appendix A.

A number of issues continued to surface at the hearings on HB 238 and SB
215. These include whether:

« the $0.05 per-barrel severance tax conservation surcharge on crude oil
production was intended to be used only for catastropnic cruae o1 Spill
response;

« the 1989 surcharge legislation, SB 260, changed the original purposes of
the OHSRRF, which included cleanup of contaminated sites and response
to hazardous substance and refined petroleum product releases;
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 the OHSRRF accounting mechanism for calculating the fund cap functions
as intended:;

* the surcharge Ie%islation intended the OHSRRF to be used for operatinlg
expenses of the Alaska Department of Environmental Conservation (DEC),
spill prevention programs and OHSRRF administration; and

» Alaska’s response fund surcharge rate is excessive compared to that of
other states.

This report provides information to address these issues. The first section
provides an overview of the development of oil spill response funds in Alaska,
Including the OHSRRF. The second section examines in more detail the
legislative history and intent of Senate Bill 260 which created the severance

tax consei,ation surcharge. * The third section examines legislation that
impacts the purposes, uses, and annual appropriation from the OHSRRF. The
fourth section presents information on response funds in other states. The
final section reviews the $0.05 per-barrel surcharge in the context of North
Slope oil producers’per barrel profitability.

BACKGROUND ON THE OIL AND HAZARDOUS SUBSTANCE
RELEASE RESPONSE FUND

In 1976, the Alaska Legislature passed its first major legislation addressing
the potential risk of oil spills posed from oil and gas exploration, development
and production in Cook Inlet and Prudhoe Bay. This legislation, Senate Bill
406, “An Act relating to oil terminal facilities and the marine transportation of
crude oil, reflned_i)etr_oleum products or their by-products” (Chapter 266, SLA
1976?, required oil spill contingency plans and proof of financial responsibility
for clean up efforts, as well as provisions for charges to be paid by terminal |
users and oil tanker operators based on the degree of spill risk posed by their
equipment and operations. Funds collected from the program were deposited
into the Coastal Protection Fund, which served as a reserve to meet cleanup
costs in the event of a major spill. Also deposited into the fund were penalties

collected from spillers.2

In 1977, the Oil Spill Mitigation Account (Chapter 129, SLA 1977) was
established within the general fund. Civil penalties for discharges of oil
received by the state were to be deposited into the account. The legislation
provided that the Legislature may annually appropriate funds received during

linformation on the legislative history is based on a thorough review of the House and
Senate Journals, committee minutes of all hearings, and committee bill packets on SB 260
and other bills in the “spill bill package.”

2Alaska Department of Environmental Conservation, memorandum from Keith Kelton to
Bill Ross, “Spill Expense Reserve Account History and Status Report,” February 19,1985.



The Nickel-Per-Barrel Conservation Surcharge: A Review ofLegislative History and Intent

the prior calendar year for the purpose of restoring and enhancing
environments affected by oil pollution.3

In 1978, the Coastal Protection Fund was found to be in violation of the
constitutional prohibition against the dedication of funds. As a result, in 1979
Governor Hammond introduced House Bill 205, “An Act relating to the
Prev_entlon and control of oil pollution.” The pro%_rlam was to be funded by
evying an assessment on oil terminal facilities. However, provisions for the
assessment on terminal facilities was deleted prior to passage of House Bill
205 in 1980 (Chapter 116, SLA 1980). As a result of dedication of funds
prohibitions, the non-lapsing fund was to be capitalized by annual

appropriations and cost recoveiy from responsible parties.”

In 1986, House Bill 470 and Senate Bill 375, both entitled “An Act relating to
the release of oil and hazardous substances” were introduced. That same
year, the Alaska Legislature enacted House Bill 470 (Chapter 59, SLA 1986)
which added two new chapters within Alaska Statutes (AS) 46. Alaska
Statutes 46.08 established the Oil and Hazardous Substance Release
Response Fund, and AS 46.09 established a Hazardous Substance Release
control chapter. The legislation also repealed the pre-existing “oil spill
mitigation account” and created the “oil and hazardous substance mitigation
account.”

Purposes of the Oil and Hazardous Substance Release Response Fund

The original purposes of the Oil and Hazardous Substance Release Response
Fund %OHSRRF), commonly referred to as the “470 Fund,” as stated in AS
46.08.040 were:

1) to contain, cleanup and take other necessary actions, such as monitoring,
assessing, investigating and evaluating the release or threatened release of
oil or a hazardous substance that poses an imminent and substantial
threat to the public health or the envuonment;

2) to provide matchinngunds for participation in federal oil discharge cleanup
activities under CERCLA for hazardous waste site investigation,
evaluation, and clean up; and

3) to recover the cost to the state or to a municipality of a containment and
cleanup resulting from the release or threatened release of oil or a
hazardous substance.

AOil Pollution Control Programs in Alaska: Legislative and Fiscal History,” House Bill 470,
House Finance Committee Bill File, March 10,1986.

41bid.
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The legislation directed the Alaska Department of Environmental Conser-
vation (DEC) to manage the Fund, and required DEC to maintain accounting
records to document income and expenditures from the Fund and provide an
annual report to the legislature.

Financing of the Oil and Hazardous Substance Release Fund

House Bill (HB) 470 identified several sources of potential revenue for the
OHSRRF including:

« federal and state revenues;

 moneys recovered by the state from responsible parties to cover the state’s
cost in the cleanup of oil and hazardous substance releases; and

+ fines, penalties, and damage awards.

Under the terms of HB 470, money recovered by the state from responsible
parties or as a result of fines, penalties or damage awards were to be _
deposited into the state general fund and credited to the newly created “Oil
and Hazardous Substance Release Mitigation Account.” Once in the
Mitigation Account, these funds could be appropriated to the OHSRRF.

Under the terms of the original law and consistent with the Alaska constitu-
tional prohibition against dedicated funds, it was left to the legislature to
determine appropriate funding levels on an annual basis. Apgroprlatlons
could be made from the general fund, the Oil and Hazardous Substance
Release Mitigation Account or other so*irces, as needed, to the OHSRRF.
However, HB 470 included a statement of legislative intent in AS 46.08.030,
which states, “It is the intent of the legislature and declared to be public policy
of the State that funds for the abatement of a release of oil or a hazardous
substance will always be available.”

IMPOSITION OF THE SEVERANCE TAX CONSERVATION
SURCHARGE

On April 4, 1989, foIIowin_? the March 24 exxon vaiae. Oil spill in Prince
William Sound, Senate Bill (SB) 260, “An Act levying a severance tax on oil”
was introduced. The sponsors of the legislation were Senators Kertulla ana
Szymanski. In the Senate, the bill was referred to the Senate Special
Committee on Oil and Gas and the Resources and Finance Committees. In
the House of Representatives the bill was referred to the Resources and
Finance Committees. Senate Bill 260 was one of numerous pieces of oil spill
related legislation introduced after the exxon vaiae: Spill.
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As introduced, the stated purpose of the Act was “to provide a means by which
to pay the exPenses incurred in the protection of state land and water against
the release of oil and hazardous substances that cause environmental damage
and danger.” The fee was $0.05 per barrel on all crude oil produced in the
state. The fee was to be deposited in to the ?eneral fund and then
appropriated on an annual basis by the legislature to the OHSRRF. There
was no cap on the collection of the fee.

From the date of SB 260’s first committee hearing loits transmittal to the
?ov_ernorwas less than one month; this bill moved quickly through the
egislature. However, it should be noted that many of the issues currently
before the Eighteenth Legislature in House Bill 238 and Senate Bill 215 were
deliberated by the legislature in 1989. Committee and floor actions on Senate
Bill 260 are discussed in the next section of this report.

Committee Action on Senate Bill 260

The Senate Special Committee on Oil and Gas , chaired by Senator Drue
Pearce, met April 11, 12 and 13,1989 on SB 260. At these hearings, SB 260
was discussed in the context of SB 271, SB 261, HB 68, SB 264 and SB 266
which pertained to civil penalties for oil spills, state and regional oil and
hazardous substances contingency plans, liability for oil and hazardous
substances spills, oil and hazardous substances spill response corps and
depots, and an oil spill emergency containment fund, respectively. These bills

are commonly referred to as the “spill bill pacKage.”*

The Senate Oil and Gas Committee made three major changes to SB 260.
First, it adopted the funding mechanism contained in Senator Halford’s SB
266. Second, a $100 million maximum fund balance was added. Third,
Senator Halford’s SB 266 “blackmail clause” that sou?ht to insure appropri-
ations from future legislatures was also added. The blackmail clause would
suspend the $0.05 per-barrel fee if the legislature failed to appropriate
proceeds of the fee to the OHSRRF, or if the governor vetoed the appropriation
and the veto was not overridden by the legislature. With the exception of the
amount of the cap, these changes remained part of SB 260 when it was passed
by the Legislature.

Senate Bill 266, sponsored_b?/ Senator Rick Halford, was another oil spill
related bill before the Legislature in 1989. It imposed a $0.02 per barrel Iev%/
on crude oil production to be paid to the ﬁeneral fund then appropriated to the
oil spill emergency containment fund. The surcharge would be suspended
when the fund balance reached $20 million. The fund was to be used for oil
spill emergency containment of catastrophic oil spills and to support an oil
spill containment strike team. This bill had provisions similar to SB 260, the

ASenate Special Committee on Oil and Gas minutes, April 11,1989, pp. 1-6; April 12,1989,
pp. 1-8; April 13,1989, pp. 1-15.
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surcharge bill, and SB 264, the response corps and response depots bill.
Senate Bill 266 was passed by the Senate Special Committee on Oil and Gas
and the Senate Resources Committee, then withdrawn by the sponsor. When
passed, however, SB 260 contained many of the provisions oi :ginally
contained within SB 266. However, provisions of Senator Halford's SB
266 which limited response to catastrophic spills and could have been
interpreted to limit response to crude spills (language in the oill was
unclear) were not part of SB 260.

Another of the spill bills considered by the legislature was SB 261, relating to
state and regional contingency planning. Initially, SB 261 was to have its own
separate tax levy to fund state and re_PlonaI master contingency plan review.
The Senate Special Committee on Oil and Gas also adopted the funding
mechanism from SB 266 (Senator Halford’s bill) for the funding of the _
development and review of state and regional master contingency plans. This
was later removed and the nickel per barrel conservation surcharge, 470
Flund,_became the source of funding for state and regional contingency
planning.

The Senate Resources Committee, chaired by Senator Bettye Fahrenkamp,
heard SB 260 on April 19 and 21,1989. Compared to the Senate Oil and Gas
and Finance Ci mmittees, there w? i relatively little discussion on the bill at
the Senate Resources Committee meetings. Some discussion of increasing the
levy to $1 per barrel and increasing the cap to $200 million did occur.
Conceptual changes were suggested for the bill but it was passed out of
committee before a new committee substitute could be drafted. It was ;dso
noted by the committee chair that the set of bills—SB 260, 261, 264, 266, 271
and HB 68 would need to be changed and better coordinated by future
committees. The fund maximum was set at $100 million by the Senate Oil
and Gas Committee. The Senate Resource Committee contemplated
increasing the cap to $200 million but informally adopted a $25 million cap
which was contained in the proposed draft resources committee substitute

recommended to the Senate Finance Committee. 6

The Senate Finance Committee heard SB 260 on April 22 (?) and 28." At
the April 22 (or 26) meeting, Senator Fahrenkamp, chair, Senate Resources
Committee, came before the Finance Committee and directed her remarks to
SB 260, SB 261, SB 264 and SB 266. She explained that the Senate Resources
Committee had a proposed draft committee substitute for SB 260 that the
Resources Committee had not adopted because of insufficient time to draft the
changes. Senator Uehling, co-chair of the Senate Finance Committee assigned

NSenate Resources Committee bill packets and minutes, April 19,1989, pp. 1-6; April 21.
1989, pp. 1-9.

?There is some confusion because the Senate Finance C «inmittee minutes indicate that the
meeting occurred on April 22,1989 but the proposed CS is dated April 26 It is likely that
the committee meeting was actually on April 26.
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SB 260 to a Finance subcommittee chaired by Senator Pearce and consisting
of Senators Duncan and Uehling.®

At the April 28 Finance Committee hearing, SB 260 was heard with SB 261,
SB 264, and SB 271. There was a more in-depth overview and lengthy
discussion of the bill. The proposed Resources Committee Substitute was
?dlcl)pted as a working document. Principal points of discussion were as
ollows:

The purpose section (“....to provide a means by which to pay the expenses
incurred in the protection of state land and water against the release of oil
and hazardous substances that cause environmental damage and danger.”)
was expanded to a findings and purpose section that was similar to the
findings and purpose sections contained in the other oil spill bills. It added
the finding that “the March 24,1989 oil spill disaster in Prince William
Sound demonstrates the need for the state to have an independent spill
containment and clean up capability in the event of future discharges of oil
or hazardous substances.” The purpose was expanded to “provide
assurance to the people of the state that their health, safety, and well
being will be protected from the adverse consequences of oil and hazardous
substances releases of a magnitude that presents a grave and substantial
threat to the economy and environment of the state.

Th : fee would not be charged to fuel barges on rivers because they
transport refined products rather than crude oil.

Senator Pearce explained that Sections 42.59.050 and 42.59.60, the
“blackmail clause sections,” were included to ensure that the legislature
approerate money into the response fund on a long-term basis-that in the
past the legislatire has not demonstrated “a great deal of staying
power™ when it comes to settlnﬁ up a new fund and ensuring annual
appropriations as evidenced by the current balance of the oil and
hazardous substance release response fund.

Jack Chenoweth, legislative council, gave a lengthy explanation of how the
“on/ofF provisions of the bill would work. This was explained in the
context of the fiscal notes for SB 261 and SB 264 which would use
approximately $4.5 million annually during the initial years.

Senator Uehling noted that 13 different pieces of legislation were pending,
?ﬁdfthaé if they all passed, more than $4.5 million would be needed from
e fund.

Senator Pearce noted that the effect of additional expenditures would be
that the tax would remain on for a longer period of time. If the cap were

ASenate Finance Committee bill packet and minutes, April 22,1989, pp. 1and 17-26; April
28,1989, pp. 1-2, 6-21, and 31-32.
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raised from $25 million to $70 million, as discussed, it would have the
same effect.

Mr. Chenoweth explained that the legislature establishes uses of the
response fund through legislation and statutes.

It was noted that royalty oil was exempted from the fee. That this was
appropriate because sovereign entities do not normally tax themselves.

Senator Pearce noted that the Alaska Department of Revenue was
concerned that fee charges not be deducted from transportation costs,
thereby reducing severance tax income. There was considerable discussion
of a fee versus a severance tax surcharge, whether Cook Inlet production
would be included, and whether Purchasers of royalty oil would pay the fee.
The Department of Revenue preference was that the fee be an add-on to
the severance tax and be levied at the wellhead and placed under Chapter
55 rather than under a new Chapter 59. These changes would solve many

of the potential problems with the fee. These changes were adopted by the
Finance Committee.

Jim Baldwin, Alaska Department of Law, noted that the provision for
turn_lngLon and off the surcharge was “a very mterestlng technique  to
avoid the dedicated fund prohibition.” He suggested_a ding a severabilit
clause in case the mechanism was determined to be invalid. It was note
that if the on/off mechanism was found to be invalid and severed, it would
have the effect of keeping the tax on indefinitely. Therefore, industry was
unlikely to challen?e the provision. Nonetheless, a severability clause was
amended to the bill.

Senator Zharoffvoiced that the $25 million cap was inadequate. He
sugRgested that the cap be $50 million. Following a review of Department
o{)_ evenue projection of revenues, the $50 million cap was adopted without
objection.

Senator Zharoff noted that the committee had not addressed the issue of
interest on the fund balance—whether it would accrue to the general fund
or to the response fund. Senator Pearce voiced her understanding that
rolling interest back into the fund runs the risk of “stopping imposition of
the fee.” She suggested that if the intent is to continue the fee, the interest
should accrue to the general fund. Senator Kerttula advised that the
legislature could be provided information on interest accrued and then
make the decision whether to appropriate the interest as well as the
surcharge collections.

Senate Bill 260 was passed out of the Senate Finance Committee on April 28,

1989. An indeterminate fiscal note dated AP_riI 28,1989 by the Department of
Revenue was attached to the bill. The final finance committee substitute
changed the title, the findings and purpose section, defined the levy more
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sh)ecifically as a surcharge, established the fund cap at $50 million, clarified
that the surcharge does not diminish the liability of a responsible party, and
added a severability section.

The only public testimony presented to the Senate Finance Committee

was by the Alaska Environmental Lobby which voiced sulpport for the bill but

ﬁ_re;‘]erred the original bill. In addition, they preferred a larger fee as well as a
igher cap.

Senate Bill 260 was Passed by the Senate on April 29,1989. Three
amendments were offered and two were passed on the floor. The first
amendment was offered by Senator Adams to increase the surcharge to $0.50
per barrel. This failed on a vote of 2yeas and 18 nays. Amendment number
two, removing the severability clause, was offered by Senators Pearce, Halford
and Faiks.9 It passed on avote of 12yeas and 8 nays. Amendment number
three, inserting the surcharge amount of $0.05 per barrel in the bill title was
offered by Senator Pearce. This amendment passed by a vote of 13 yeas and 7
nays. The effect of the title change amendment was to make it more difficult
for the House to change the per barrel amount of the surcharge because it
would require a three-quarters vote to change a senate bill title in the

house.

Senator Halford gave a notice of reconsideration. At reconsideration. Senator
Adams asked to return to second reading for the purpose of a specific
amendment. Senator Adams offered amendment number four, which would
delete the $0.05 per barrel reference from the title, establish an interim
surcharge of $0.50, and make the law effective immediately. Amendment
number four failed 8 yeas to 12 nays.

The House Resource Committee heard SB 260 on May 4,1989. There was
little dis ussion on the bill and no changes. The one topic of discussion was
the complicated mechanism for the surcharge to be imposed or suspended
depending on the fund balance. There was a memorandum from the Legis-
lative Affairs Agency, Division of Legal Services in the committee packet
explaining how the mechanism worked. An indeterminate fiscal note dated
Aiﬁ)rl| 28,1989 by the Department of Revenue was attached to the bill. The
Alaska Environmental Lobuy testified in support of the bill; no other public

testimony was presented.H

The House Finance Committee heard SB 260 on May 6. The bill was heard
with SB 201, state and regional master plans, and SB 204, response corps and
depots. There was relatively little discussion regarding SB 200. Senate Bill

ASeverability allows a portion of law that is found to be invalid by the courts, to be “severed”
from the remainder of the law. Specifically regarding SB 260. the Senate Finance Committee
was concerned that the blackmail clause may be found invalid.

Anformation on floor debate is from the Senate Journal, 1989, pp. 1526-1529, 1536-1538.

House Resources Committee bill packet and minutes. May 4, 1989, pp. 1,6-7,14-15.
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260 was identified as the funding source for the programs contained in otli.r
pieces of legislation. There was discussion regardmg whether the planning

and response corps and depot programs should be funded with general funds
or response funds (i.e. whether the funding should be contained with the rest
of DEC’s amiual budget or be in the front section of the annual budget where
funding for the 470 Fund is located). A motion to amend SB 261’ fiscal note

to identify general funds as the funding source failed. 12

Senator Kertulla, prime bill sponsor of SB 260, gave a brief overview of the
legislation. Reﬂresentatlve Koponen asked if the “blackmail clause” was
constitutional; he was told that legal counsel had advised that the bill would
be viable without the severability clause that was removed on the Senate
lloor. The bill was moved from committee with a do pass recommendation.
The same April 28 “indeterminate” (uncertain) fiscal note from the
Department of Revenue was attached. No public testimony occurred.

Senate Bill 260 was scheduled on the House Floor on May 8,1989. It passed

with a vote of 26 yays and 10 nays and received a notice of reconsideration. 13
On reconsideration, the bill passed 30 yeas and 10 nays. No amendments
were offered on the House floor.

It is clear that the intent of the |egislation was to use the $0.05 Per -
barrel surcharge to fund prevention and response programs for all

t% es of oil angl hazardqus substances. All versions of SB 260,
Including the final version, include the words “oil and hazardous
substances” throughout, The reference to “oil and hazardous ,
substances” Is alsg contained throughout the related bills in the spill
package funded with the nickel-per=barrel surcharge

n addition, the legislation that passed the Senate and Hquse did pot
Imit use of tﬂr Asponse rf]undabgseé on the size or type o? tﬁe spllr. It
was alsq clear u.nt the legislation was intended to be used to fund
DEC SJJHI prevention p_rol%rams qu oil and hazardous pr? rams
because the 470 Fu_n(fl 15 the fundin so&wce on the fiscal hotes
attached to the legislation that created these programs. This topic was
also discussed at the Senate Special Committee on Oil and Gas,14and in the
context of the other spill bills in the other committees of referral.

It is also clear that despite recognltlon that the mechanism for
calculating the fund cap was complicated, there was no discussion as
to how the”calculation would work If mltlgatl?n moneP/ or general
funds were appropriated to the OHSRRF.” All examples of the

["House Finance Comm ittee packet and minutes. May 6,1989, a.m., pp. 1-12.

ANnformation on floor debate is from the House Journal, 1S89, pp. 1629,1722,1737-1738.
1774,1776-1777,1846-1848.
14Senate Special Committee on Oil and Gas. minutes. April 12,1989, p. 6.
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surcharge og/off witch assumed th(%the on(ly 3ource of funds
appropriated to the OHSRRF would be proceeds of the surcharge

However, Senator Bettye Fahrenkamp recognized that in the first years there
would be insufficient revenue generated from the surcharge to fund the other
pieces of legislation passed with fiscal notes showing the OHSRRF as the
source of funds. In addition, at the April 22,1989 Senate Finance Committee
hearing, Senator Halford also raised concerns as to whether enough thought
had g?one into the funding mechanism--that he perceived there could be
problems. He stated that if others wanted to adopt sections of his SB 266,
that was fine but he was disassociating himselfwith SB 266 _and the other
bills. There was no djscussion of thé impact of general fund
appropriations into the OHSRRF on fund cap calculations.

Public Testimony on Senate Bill 260

There was relatively little public testimony on the bill. The only oil Industry
testimony on SB 260 occurred on April 13,1989 in the Senate Special
Committee on Oil and Gas when persons representing Exxon, Alyeska and
ARCO Alaska testified generally in opposition to the surcharge. It was
recommended that causes of the exxon vaise: Spill be studied before the
Legislature enact any new legislation. In contrast, Jim Palmer, representing
British Petroleum testified that penalties for spillers could be increased to
support a spill containment fund. Testimony from the public and
environmental groufpsgene_rally advocated increasing the per barrel surcharge
and the cap on the fund; this was expressed at most of the hearings.

LEGISLATION EXPANDING USE OF THE RESPONSE FUND

In J986 the legislation which created the OHSRRF stated that it was the
intent of the legislature that “funds for the abatement of a release of oil or a
hazardous substance will always be available.” Until FY 89, the Response
Fund received money from the general fund and from responsible parties of
spills. Afterthe txxon vaise. accident in March 1989, special appropriations
were made including money fromerogram receipts (money loaned from the
ﬁeneral fund). Since fiscal year (FY) 91, however, the primary funding source
as been the $0.05 per barrel conservation surcharge &\S 43.55.200).
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Amendments to Uses of the Fund

The legislature made changes to the fund in 1989, 1990, and 1991. These
change.1 expanded use of the OHSRRF to include funding for:

« spill response during emergency disasters declared by the governor;
« operation of the spill response office;

. plreparation of state and regional discharge prevention and contingency
plans;

+ development and operation of response corps and de?ots_ managed {))/ the
state Division of Emergency Services, Department of Militaiy and Veteran
Affairs;

* review ofvessel and facility discharge prevention and contingency plans;

* grants issued by the Alaska Department of Community and Regional
Affairs for spill impacted communities;

* state Emergency Response Commission and the Local Emergency Planning

Committees;

* conducting training, response exercises, insi)ections and tests to verify
response capability stated in contingency plans;

« verification of proof of financial responsibility;

« operation of the Citizens’ Oversight Council on Oil and Hazardous
Substances; and

« refurbishment or construction of marine response vessels by the state
Department of Transportation and Public Facilities.

Table 1shows the year, session law, bill number and primary impact of the
legislation passed.
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Table 1
Legislation Expanding the Uses of the Oil and Hazardous:

Substance Release Response Fund, 1989 through 1991.
Legislation Enacted 1989 Session

SLA 89 Chapter 29 SB 256
Expanded Municipal reimbursements for Response Fund
SLA 89 Chapter 112 SB 260

Established nickel-per-barrel surcharge on oil industry production.

SLA 89 Chapter 90 SB 261

Required DEC to prepare and annually revise State Master Plan and Regional Plans.
Authorized DEC to use Response Fund to pay cost of Sate and Regional Plans.
Expanded use of the Response Fund to include restoration of the environment.

SLA 89 Chapter 90 SB 264

Established Response Office in DEC for catastrophic or declared emergency spills.
Established emergency response equipment depots in DEC's Response Office.
Established emergency response volunteer corps in DEC's Response Office.
Expanded use of the Response Fund to pay for Response Office and Depot and Corps.

Legislation Enacted 1990 Session
SLA 90 Chapter 190 HB 566

Added incident command system requirement to State and Regional Plans.

Required DEC to use State plan to designatedepot and response office locations.

Required DEC to submit the State Master and RegionalPlans and revisionsto the State
Emergency Response Commission for review and approval.

Transferred responsibility to establish depots and corps to the Dept, of Military & Veteran Affairs,
Division of Emergency Services (DES).

Established Sate Emergency Response Commission (SERC).

Established Local Emergency Planning Com mittees (LEPCs).

Established Hazardous Substance Spill Technology Review Council (HSSTRC).

SLA 90 Chapter 191 HB 567

Required industry contingency plans to include prevention measures.

Added certification requirement for approved contingency plans.

Clarifiea proofof financial responsibility and limits liability for tank vessel or oil barge operations.
Established DEC participation in structural integrity of vessels, barges, pipelines and facilities.
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Table 1 continued

Expanded use of Response Fund Lo

include:
Review of oil discharge prevention and contingency plans
Conduct training, response exercises, inspections, tests to verify approved
contingency plans.
Verify financial responsibility.
SLA 90 Chapter 199 HB 578

Established Citizens' oversight council.
Expanded use of Response Fund to include Citizens' Oversight Council costs.

Legislation Enacted 1991 Session
SLA 91 Chapter 48 SB 165

Expanded use of Response Fund to include construction of marine response vessels.

SLA 91 Chapter 83 SB 25

Expanded uses of Response Funds to municipal grants.

SLA 91 Chapter 31 SB 1%4
Required the Board of Marine Pilots to cooperate w/ DEC in the review and approval of training
programs ft r pilots of tanker vessels.

SLA 91 Chapter 92 Ffl 196

Required the Citizens' Oversight Council to submit areport on response action contractor liability.

SLA 91 Chapter 90 SB 263

Provided a one-year delay forcompliance of non-crude oil operation with financial responsibility
requirements.

Authorized DEC to issue interim approval for contingency plans.

Source: Alaska Department of Environmental Conservation, unpublished funding history information.

OTHER STATE:} RESPONSE FUNDS

In March 1993, the o irspinn v.s. Law repord published an article containing
information from a 50-state survey entitled “State fees on oil for spill response
and administrative costs.” In April 1993, the Alaska Legislative Research
Agency released aresearch memorandum containing the o irspin v.s. tavr
report article aswell as results of interviews conducted with spill response
fund administrators in California, Florida, Louisiana,, New Jersey, Texas, and
Washington. These reports are contained in Appendix B. This section
sumlmarlzes the results of the survey and interviews and provides additional
analysis.
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In summary, the 50-state suryey found that agencies in nearly all thg

states charge some sort of feé on_faC|I|t¥ and/or vessel owners an

operators t0 fund oversight activities. The majority of states (28

states) in the U.S._charg[e a per-gallon or ﬁer-barre fee on oil itself

&elther on crude oil, motor fuels, ?r on other types of petroleum) to be
sed in the event of a leak or spill.

As a general rule, the money from a state tax on oil is added to a fund that
may be used for anything from administrative costs to the reimbursement of

cleanup/remediation expenditures. 15 Some funds are treated as insurance
policies, while others are financed primarily through the collection of
penalties. Tikewise, some fee/fund systems are designed so that the fund can
reach a cap at which point the fee is shut off, while others are designed to

generate the same amount of available money each year. 16

At the time of publication, the states of Montana, Ne™' Hampshire, Virginia
and Idaho were either changing the mechanism for collecting the fee or
mcreasm_? or expanding the apﬂllcablllty of the charge. In addition, Hawaii
House Bill 1194 would establish a 6-cents-per-barrel tax on oil entering the
state to finance the Environmental Response Revolving Fund. Hawalii’s fund
would be used for petroleum release prevention, response, and cleanup
programs, and would be capped at $7 million.

Types of Response Funds

Of the 28 states that assess a per-gallon or per-barrel fee, the types of fees
generally fall into three .cate?or_les. The first type is assessed by nine of the
states (Alaska, California, Florida, Louisiana, New Jersey, New York, Oregon,
Texas, and Washington) that are major oil producers and/or processors. In
addition, all of these states are coastal states, most of which have extensive
programs to protect their marine environments and communities from
potential oil spill impacts. These states assess a per-barrel charge on oil
produced in, entering, or transported through the state. The volume of oil
transported through these states or along their coastlines is significantly
greater than other states which increases the risk of spills.

The second type of state program is a broader-based assessment charged on a
per-gallon basis for all petroleum products entering or sold in the state. These
funds appear to be used for a wider range of cleanup activities as opposed to
the third type of program that is directed primarily toward leaking
underground storage tanks. Twelve states (Delaware, Kansas, Maine,
Montana, Nebraska, Nevada, New Hampshire, South Dakota, Vermont,
Wisconsin and Wyoming) have this second, broader type of program.

["Oil Spill U.S. Law Report. March 1993. p. 12.
161bid.
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The third type of program is primarily a per-gallon assessment on all
petroleum products entering or sold in the state but the proceeds of the funds
are directed primarily toward underground storage tank release clean up.
Seven (Arizona, Idaho, Maryland, Michigan, Missouri, Oklahoma, South
Carolina, and Virginia) of the 28 states have this type of program.

Of the latter two types of programs, Wyoming is the only state that assesses
the fee directly onretail fuel consumers. Most of the states charge the fee to
the first importer of fuels into the state or to fuel distributors. The latter two
types of fees are primarily assessed on non-crude products because that is the
predominate, if not only, form of petroleum products in the state.

Nine states (Arizona, California, Florida, Kansas, Maine, Mainland, New
Hampshire, Washington, and_Wyo_mmgi) have more than one account or fund.
In five of the nine states (California, Florida, Maine, Maryland, and New
Hampshire), separate assessments are collected to provide revenue to the
different accounts. In the remaining states, the assessments are funneled into
separate funds or accounts to be used for different purposes.

The next sections on other states’response funds focuses on the nine states
with the first type of fund discussed above. Alaska’s OHSRR Fund is included
in this first type.

Response Funds Tax Rates

Of the nine states that are major producers, refiners or transporters of
petroleum products, the response fund charges range from one and one half
cents per barrel in New Jersey to 25 cents per barrel in California (or 29 cents
in California_if the two separate fees collected on each barrel of oil are
combined). The mean rate Is 5.8 cents per barrel.

Florida and New Jersey have variable rate assessments. In Florida, the two
cent charge can be increased to ten cents in the event of a major spill.
Similarly, in New Jersey the one and one half cent assessment can be
increased to four cents. Calculation of the mean rate using the Florida and
New Jersey maximum rates results in an average charge of 7.1 cents per
barrel. Similarly, if California’s combined fee (29 cents) and Florida and New
Jersey's maximum fee are used to calculate the average fee, the average
increases to 7.6 cents per barrel. It should be noted that Oregon is not
included in these calculations because it assesses a per-trip, as opposed to a
per-barrel, fee.

Types of Products Assessed Response Fees

The states of Alaska, Louisiana and Texas per-barrel charges are only on
crude oil; in each of these states, spill prevention and response programs

-16-
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include crude oil, other petroleum products and hazardous substances. In
California, Florida and Washington, all petroleum products are assessed the
Ber-barrel fee ana are included in response. The state ofNewJerse¥’s per-
arrel assessment includes charges on hazardous substances as well as crude
and refined petroleum products. Oregon’s assessment, as well as its spill
prevention and response programs, is on both crude and non-crude products.

Uses of Response Funds

In all of the nine states, the charges provjde revenyes for SEI” preven-
tion programs, spill response and the administrative costs of

operating these Bro rams . In California and Washington, a separate
assessment is charged for operating costs while a response fund W|th?
maximym halance |°. collected under a separate assessment. None of these
states limit use ol response funds based on the size of a spill. ~ The only
exception to this is Washington where spill responses costing Jess than
$50,000 total are to be Bald from agency operating budgets. Alaska’s fund has
a similar provision for DEC response costs below $25,000.

Of the nine states with a primary revenue source being a per-barrel assess-
ment on crude oil, the purposes of the funds include spill clean up, as well as
operatm% prevent_uin programs and administering.the fund. In none of the
nlnﬁ states Is spill response limited to crude oil or to catastrophic
spills.

CONSERVATION SURCHARGE IN THE CONTEXT OF NORTH
SLOPE PROFITABILITY

In October 1993, Dr. Richard A. Fineberg presented a paper entitled "Alaska
North Slope Oil Profits and Proposed Environmental Mitigation Measures" at
the 15th Annual North American Conference of the International Association
for Energy Economics (Appendix C%. Thlsr_p_aper was a continuation of Mr.
Fineberg's research for the Alaska Senate Finance Committee completed in
November 1992 and a study by Dr. Edward B. Deakin for the Alaska

Department of Revenue completed in March 1989.

The focus of the October 1993 study is the gala_n_cm[g of environmental
risks against the costs of prevention and mitigation measures
Specifically, Dr. Fineberg’s study compares the costs of 1) installation of a
vapor emissions recovery system to capture potentially toxic emissions vented

ARichard Fineberg, “North Slope Profits and Production Prospects,” report to the Alaska
Senate Finance Committee, November 11, 1992 and Edward B. Deakin, “Oil Industry
Profitability in Alaska 1969 through 1987,” prepared for the Alaska Department of Revenue,
March 15. 1989.

17-
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during loading and off- Ioadrngi tankers at Valdez, and 2) specially designed
tractor tugs to handle a disabled tanker. These costs are reviewed within the
context of North Slope oil producer profits. The North Slope profit calcula-
tions presented in Dr. Fineberg’s study are used to review the relative impact
of the severance tax conservation surcharge on North Slope producers’ profits.

In summary, Dr. Fineberg estimates that for the calendar years (CY) 1987
through 1992, the average profit on North Slope production was approxi-
mately $5.05 per-barrel.” Total North Slope producers' profits for the years
1986 throu%h 1992 are estimated to be $25.9 billion, or $3.7 billion per year
an 1993 do Iars? In CY 1991, the industry average profrts are estimate to be
$4.77 per-barrel (Table 3). In CYs 1992 and 1993, profits are estimated to be
$4.80 and $4.11 per-barrel, respectively. Using December 1993 Alaska
Department of the Revenue data and an average p ce per-barrel of $10.40,
Dr. Fineberg’s recent estimate of North Slope profi.j is $1.62 per-barrel.

For comparison, Dr. Deakin estimated 1969 through 1987 average profits of
$6. 69é)er barrel and 1977 through 1987 average profits of $5.81 per barrel.
His 1986 “low-price estimate”was an average profit of $2.40 per barrel.

Given North Slope producers’ profits, the $0.05 per-barrel severance
tax conservatron su char e IS qurvafent to apg oximately one
ercent or less of Narth 8 oil producer, r e er- barrel rofits
rom 1987 through 1993 (Table 3).” Even with oil prices at hist r
lows, the surchar% accounts for only three percent of per-barrel
profits in Decem

Table 2.
Nlickel-per-Barrel Surcharge* in the Context of Estimated North Slope Profits
North Slope _
Estimated Production Conservation
Average Price at d Pipeline Profits Surcharge
Year [ -=-—--- 1993$%/barrel-------- / % of Profits
CY 1987-92 $5.05 1.0%
CY 1992 $17.66 $4.80 1.0%
CY 1993 $15.40 .11 1.2%
Dec-93 $10.40 $1.62 3.1%
FY 2000 (low) $17.86 $4.94 1.0%
FY 2000 (mid) $20.20 $5.90 0.8%
FY 2000 $21.17 $6.39 0.8%

(high)

Source: Fineberg 1992,1993 and recent estimates by Fineberg
for December 1993 ail prices.

-18-
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CONCLUSION

In conclusion, the OHSRRF was developed in 1986 to respond to releases and
threatened releases of oil and hazardous substances, to fund clean up of sites
contaminated by oil and hazardous substances, and to recover costs of
res_i)onse and clean up from responsible parties. After the exxon vaige. Ol
spill, the nickel-per-barrel conservation surcharge Ie?_IsIatlon was enacted to
ensure adequate funding would be available in the OHSRRF for response to
any future spills.

While the surcharge is a per-barrel tax on crude oil production in Alaska, it is
clear from the legislative history that the surcharge levy is not intended to
funlcli only crude oil response. Nor is response limited to large or “catastrophic”
spills.

A number of pieces of legislation have been passed since 1989 that expand the
Alaska Department of Environmental Conservation spill prevention, clean up,
and oversight programs. These pieces of legislation have expanded the
purposes and use of the OHSRRF and increased expenditures from the fund.

A 50-state survey of other states’response funds found that agencies in nearly

all the states charge some sort of fee on facility and/or vessel owners and

(Ej)e_rators to fund oversight activities. The majority of states %28 states) in the
Inited States charge a per-gallon or per-barrel fee on cil itself (either on crude

<I)|I,kmotor_|f|uels, or on other types of petroleum) to be used in the event ofa

eak or spill.

Ofthe nine states that are major producers, refiners or transporters of
petroleum products, the response fund charges range from one and one half
cents per barrel in New Jersey to 25 cents per barrel in California (or 29 cents
in California_if the two separate fees collected on each barrel of oil are
combined). The mean rate 1S 5.8 cents per barrel. If California’s combined
fee (29 cents) and Florida and New Jersey’s maximum fees are used to
calculate the average, the average increases to 7.6 cents per barrel.

The charges provide revenues for spill prevention programs, spill response
and the administrative costs of operating these programs. None of these
states limit use of response funds based on the size of a spill. None of the
states limited response action or use of response funds by crude or non-crude
roduct forms. In tha context of other states’response funds and Alaska
orth Slope producers’ profits, Alaska conservation surcharge is not
unreasonable.
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SENATE BILL NO. 215
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - FIRST SESSION

BY SENATOR MILLER

Introduced: 58/93
Referred: RES, FIN

A BILL
FOR AN ACT ENTITLED
"An Act relating to and redesignating the oil and hazardous substance release
response fund and to its use in the event of a disaster emergency; repealing the
authority in law by which marine highway vessels may be designed and
constructed to aid in oil and hazardous substance spill cleanup in state marine
water using money in the oil and hazardous substance release response fund,;
amending requirements relating to the revision of state and regional master
prevention and contingency plans; altering requirements applicable to liens for
recovery of state expenditures related to oil or hazardous substances; amending
the authority to contract to provide personnel to respond to a release or
threatened release of oil or a hazardous substance and to contract to conduct
spill related research; reassigning responsibility for the oil and hazardous substance

response corps and for the emergency response depots to the Department of

SB0215a SB 215
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Environmental Conservation, and for the operation of the state emergency response

commission and its attendant responsibilities for the local emergency planning

commissions to the Department of Military and Veterans' Affairs; and modifying

definitions of terms relating to the preceding provisions; terminating the nickel-per-

barrel oil conservation surcharge; levying and collecting two new oil surcharges;

and providing for the suspension and reimposition of one of the new surcharges;

and providing for an effective date.”

BE

I'T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 26.23.020(g) is amended to read:

SB 215

(g) In addition to any other powers conferred upon the governor by law, the
governor may, under AS 26.23.010 - 26.23.220,

(1) suspend the provisions of any regulatory statute prescribing
procedures for the conduct of state business, or the orders or regulations of any state
agency, if compliance with the provisions of the statute, order, or regulation would
prevent, or substantially impede or delay, action necessary to cope with the disaster
emergency;

(2) use all available resources of the state government and of each
political subdivision of the state as reasonably necessary to cope with the disaster
emergency;

(3) transfer personnel or alter the functions of state departments and
agencies or units of them for the purpose of performing or facilitating the performance
of disaster emergency services;

(4) subject to any applicaole requirements for compensation under
AS 26.23.160, commandeer or utilize any private property, except for all news media
other than as specifically provided for in AS 26.23.010 - 26.23.220, if the governor
considers this necessary to cope with the disaster emergency;

(5) direct and compel the relocation of all or part of the population
from any stricken or threatened area in the state, if the governor considers relocation
necessary for the preservation of life or for other disaster mitigation purpose;

-2- SB0215a
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(6) prescribe routes, modes of transportation, and destinations in
connection with necessary relocation;

(7) control ingress to and egress from a disaster area, the movement of
persons within the area, and the occupancy of premises in it;

(8) suspend or limit the sale, dispensing, or transportation of alcoholic
beverages, firearms, explosives, and combustibles;

(9) make provisions for the availability and use of temporary
emergency housing;

(10) allocate or redistribute food, water, fuel, or clothing; and

(11) use money from the oil and hazardous substance release
prevention and response fund, established by AS 46.08.010, to respond to a declared

disaster emergency related to an oil or hazardous substance discharge.

* Sec. 2. AS 26.23.050(b) is amended to read:

(b) Whenever, and to the extent that, money is needed to cope with a disaster,
(1) in the event of an oil or hazardous substance release or
discharge, the governor shall have first recourse to the appropriate account within
the oil and hazardous substance release prevention and response fund, and
thereafter the governor mav have second recourse to monev regularly
appropriated to state and local agencies and third recourse to monev available in
the disaster relief fund:
(2) if the disaster does not involve an oil or hazardous substance
release or discharge.
(A) the governor shall have first recourse [SHALL BE] to
money regularly appropriated to state and local agencies: and
(B) the governor shall have further [ THE SECOND]
recourse [SHALL BE] to money available in the disaster relief fund [OR, FOR
OIL OR HAZARDOUS SUBSTANCES DISCHARGES, THE OIL AND
HAZARDOUS SUBSTANCE RELEASE RESPONSE FUND, AS THE
GOVERNOR DETERMINES APPROPRIATE. IF MONEY AVAILABLE
FROM THESE SOURCES IS INSUFFICIENT, AND IF THE GOVERNOR
FINDS THAT OTHER SOURCES OF MONEY TO COPE WITH THE

-3* SB 215
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DISASTER ARE NOT AVAILABLE OR ARE INSUFFICIENT, THE

GOVERNOR MAY, NOTWITHSTANDING THE LIMITATIONS IMPOSED

BY AS 37.07.080(e),

(1) TRANSFER /ND SPEND MONEY APPROPRIATED FOR
OTHER PURPOSES; OR
(2) BORROW MONEY FOR A TERM NOT TO EXCEED TWO
YEARS].
* Sec. 3. AS 26.23.050 is amended by adding anew subsection to read:

(d) If money available from a source identified in (b) of this section is
insufficient, and if the governor finds that other sources of money to cope with the
disaster are not available or are insufficient, the governor may, notwithstanding the
limitations imposed by AS 37.07.080(e),

(1) transfer and spend money appropriated fot other purposes; or
(2) borrow money for a term not to exceed two years.
* Sec. 4. AS 29.60.510(a) is amended to read:

(@) The commissioner may use money from the oil and hazardous substance
release prevention and response fund to make grants to a municipality or village that
is affected by the release or by the response to the release and that demonstrates that
the release or response to the release involves extraordinary expenditures that are
beyond the reasonable capability of the municipality or village to meet from the
current revenue sources of the municipality or village if

(1) the governor determines that a release of oil or a hazardous
substance exceeds 2,500 barrels of oil, or exceeds an amount of a hazardous substance
that, when released into the environment, presents a threat to the economy and public
welfare of the municipalities and villages affected by it at least equivalent in effect to
the effect of a release of oil in an amount defined by this paragraph;

(2) the release has been proclaimed a disaster emergency by the
governor under AS 26.23.020; and

(3) the governor finds that

(A) the release of the oil or hazardous substance into the
environment presents a real and substantial threat to the economy and public

SB 215 SBO02I5a
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welfare of the municipalities and villages that are affected by the release and
by the resultant activities to contain and clean up the release; and
(B) it is in the best interest of the state to pay the expenses
incurred by municipalities and villages to mitigate the social and economic
effects that arise out of the releaf: of the oil or the hazardous substance and
the resultant cleanup activities.
* Sec. 5. As 29.60.510(b) is amended to read:

(b) For each disaster emergency declared by the governor under AS 26.23.020
that involves a catastrophic oil release or threatened catastrophic oil release, and
subject to agreement with the commissioner of environmental conservation as to the
amount of money in the fund that may be used by the department to make grants, the
commissioner may expend not more than $10,000,000 [OF THE BALANCE OF THE
FUND THAT IS APPROPRIATED TO THE SPILL RESERVE OR] of the
unrestricted balance of the Catastrophic oil release response account in the fund for
grants authorized under this section. FOr each disaster emergency declared bv the
governor under AS 26.23.020 that involves a release or threatened release of oil
or a hazardous substance, except a catastrophic oil release, and subject to
appropriation of monev in the fund that mav be used bv the department to make
grants, the commissioner mav expend not more than the amount appropriated
from the oil and hazardous substances release contingency and abatement account
in the fund for grants authorized under this section. 1f the commissioner and the
commissioner of environmental conservation do not agree on the amount of money in
the catastrophic oil release response ;.:count in the fund that may be used by the
department to make grants under AS 29.60.500 - 29.60.599 for a ca.astrophic oil
release or threatened catastrophic oil release, the governor shall make the
determination.

e Sec. 6. AS 29.60.560(e) is amended to read:

(e) Expenditures made under this section may be made only from the amount

transferred to the commissioner under AS 29.60.510(c), unless
(1) the commissioner and the commissioner of environm

conservation mutually agree that payment may be made from money in the oil and
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hazardous substance release prevention and response fund not transferred under
AS 29.60.510(c); or

(2) the commissioner pays them from another source.

* Sec. 7. AS 29.60.599(4) is amended to read:

(4) "fund" means the oil and hazardous substance release preventio

and response fund established by AS 46.08.010;

* Sec. 8. AS 37.14.410 is amended to read:

Sec. 37.14.410. REIMBURSED EXPENDITURES, (a) Amounts received by
the state as reimbursement for expenses related to the Exxon Valdez oil spill incurred
by the state on or before December 31, 1992, shall be deposited in the general fund
and, except as required under (b) of this section, may not be credited to the oil and
hazardous substance release mitigation account under AS 46.04.010 or {0 an account
established in As 46.08.020 or 46.08.025,

(b) A percentage of each payment deposited in the general fund under (a) of
this section shall be credited to the Oil and hazardous substances release contingency
and abatement account established in [oIL AND HAZARDOUS SUBSTANCE
RELEASE MITIGATION ACCOUNT UNDER AS 46.04.010 OR] AS 46.08.020.
That percentage is determined by dividing

(1) the amount of the expenses for which the state may be reimbursed
under (a) of this section that were paid from the [OIL AND HAZARDOUS
SUBSTANCE RELEASE RESPONSE] fund established under AS 46.08.010, by

(2) the total amount of expenses for which the state may be reimbursed

under (a) of this section.

* sec. 9. AS 43.55 is amended by adding a new section to read:

SB 215

Sec. 43.55.201. SURCHARGE LEVIED, (a) Every producer of oil shall pay
a surcharge of $.03 per barrel of oil produced from each lease or property in the state,
less any oil the ownership or right to which is exempt from taxation.
(b) The surcharge imposed by (a) of this section is in addition to
(1) and shall be paid in the same manner as the tax imposed by
AS 43.55.011 - 43.55.150; and

(2) the surcharge imposed by AS 43.55.300 - 43.55.320.
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(c) A producer ofoil shall make reports of production in the same manner and

under the same penalties as required under AS 43.55.011 - 43.55.150.
* Sec. 10.AS 43.55is amended by adding a new section to read:

Sec. 43.55.211. DISPOSITION OF PROCEEDS OF SURCHARGE, (a) The
commissioner shall deposit the proceeds of the surcharge levied by AS 43.55.201 into
the general fund.

(b) The commissioner of administration shall separately account for all
proceeds of the surcharge that are deposited into the general fund.

* Sec. 11. AS 43.55is amended by addin,' a new section to read:

Sec. 43.55.221. USE OF REVENUE DERIVED FROM SURCHARGE. The
legislature may appropriate the annual estimated balance of the account established
under AS 43.55.211 to the catastrophic oil release response account in the oil and
hazardous substance release prevention and response fund established by AS 46.08.010.

* Sec. 12. AS 43.55is amended by adding a new section to read:

Sec. 43.55.231. SUSPENSION AND REIMPOSITION OF THE
SURCHARGE, (a) Except when a different time for making a determination is
required under (f) of this section, not later than 30 days after the end of each calendar
guarter, the commissioner of administration shall determine the cumulative total of
money that has been

(1) deposited through that calendar quarter, or was received through
that calendar quarter and is subject to deposit, into the catastrophic oil release response
account of the oil and hazardous substance release prevention and response fund
established by AS 46.08.010;

(2) deposited through the calendar quarter, or was received through the
calendar quarter and is subject to deposit, into the catastrophic oil release response
mitigation account under AS 46.08.025(b);

(3) expended through that calendar quarter from the catastrophic oil
release response account of the oil and hazardous substance release prevention and
response fund.

(b) Within 15 days after making the determinations required by (a) of this

section, the commissioner of administration shall

SB0215a *7- SB 215
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(1) add the amounts determined under (a)(1) and (2) of this section;

(2) determine the difference between the amount determined under (1)
of this subsection and the amount determined under (a)(3) of this section; and

(3) report the amount determined under (2) of this subsection to the
commissioner.

(c) In making the determination required by (b) of this section, the
commissioner of administration may not consider within the calculation money
described in (a) of this section that was received subject to a dedication imposed by
the federal government that restricts the use of the money to a specific purpose.

(d) If the commissioner of administration reports that the difference determined
under (b) of this section equals or exceeds $50,000,000, the commissioner of revenue
shall suspend imposition and collection of the surcharge levied and collected under
A.S 43.55.201. Suspension of the imposition and collection of the surcharge begins on
the first day of the calendar quarter next following the commissioner’'s receipt of the
commissioner of administration’s report under (b) of this section. Before the first day
of a suspension authorized by this subsection, the commissioner shall make a
reasonable effort to notify all persons who are known to the department to be paying
the surcharge under AS 43.55.201 that the surcharge will be suspended.

(e) Except as provided in AS 43.55.241, if the commissioner of administration
reports that the difference determined under (b) of this section is less than
$50,000,000, the commissioner of revenue shall require imposition and collection of
the surcharge authorized under AS 43.55.201. Reimposition of the surcharge begins
on the first day of the calendar quarter next following the commissioner’s receipt of
the commissioner of administration’s report under (b) of this section. Before the first
day of reimposition of the surcharge authorized by this subsection, the commissioner
shall make a reasonable effort to notify all persons who are known to the department
to be required to pay the surcharge under AS 43.55.201 that the surcharge will be
reimposed.

(f) Notwithstanding the requirement of (a) of this section that the cumulative
determination of receipts and expenditures be made quarterly, when the amount

determined under (b) of this section is $45,000,000 or more, the commissioner of
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administration shall make the determinations required by this section not later than 30
days before each calendar quarter and every 30 days thereafter.
* Sec. 13. AS 43.55 is amended by adding a new section to read:
Sec. 43.55.241. SURCHARGE NOT IMPOSED. The surcharge authorized by
AS 43.55.201 is not levied during any fiscal year for which the estimated revenue from
the surcharge would be sufficient to restore the balance of the oil and hazardous
substance release prevention and response fund on the first day of the fiscal yeai ic
at least $50,000,000, and
(1) the legislature does not, during the regular legislative session
preceding the first day of the fiscal year, appropriate money from the general fund to
the catastrophic oil release response account in the oil and hazardous substance release
prevention and response fund sufficient to restore the balance of that account on the
first day of the fiscal year to at least $50,000,000; or
(2) the legislature, during the regular legislative session preceding the
first day of the fiscal year, appropriates money from the general fund to the
catastrophic oil release response account in the oil and hazardous substance release
prevention and response fund sufficient to restore the balance of that account on the
first day of the fiscal year to at least $50,000,000 and, because of gubernatorial veto
or reduction in the amount of the appropriation, restoration of the balance o the fund
to at least $50,000,000 does not become law.
* Sec. 14. AS 43.55 is amended by adding new sections to read:
ARTICLE 2A. ADDITIONAL CONSERVATION SURCHARGE ON OIL.
Sec. 43.55.300. SURCHARGE LEVIED, (a) Every producer of oil shall pay
a surcharge of $.02 per barrel of oil produced from each lease or property in the state,
less any oil the ownership or right to which is exempt from taxation.
(b) The surcharge imposed by (a) of this section is in addition to
(1) and shall be paid in the same manner as the tax imposed by
AS 43.55.011 - 43.55.150; and
(2) the surcharge imposed by AS 43.55.201 - 43.55.241.
(c) A producer of oil shall make reports of production in the same manner and

under the same penalties as required under AS 43.55.011 - 43.55.150.
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Sec. 43.55.310. DISPOSITION OF PROCEEDS OF SURCHARGE, (a) The
commissioner shall deposit the proceeds of the surcharge levied by AS 43.55.300 into
the general fund.

(b) The commissioner of administration shall separately account for all
proceeds of the surcharge levied by AS 43.55.300 that are deposited into the general
fund.

Sec. 43.55.320. USE OF REVENUE DERIVED FROM SURCHARGE. The
legislature may appropriate the annual estimated balance of the account established
under AS 43.55.310 to the oil and hazardous substances release contingency and
abatement account in the oil and hazardous substance release prevention and response
fund established by AS 46.08.010.

* sec. 15. As 43.55.900(3) is amended to read:
(3) "catastrophic oil discharge" Me€ans

(A) an oil release or discharge in excess of 100.000 barrels:
or

(B) any other oil release or discharge that the governor
determines presents a grave and substantial threat to the economy or
environment and for which the governor has issued a proclamation
declaring a condition of disaster emergency under as 26.23.020(c) [HAS

THE MEANING GIVEN IN AS 46.04.900];

* sec. 16. As 43.55.900(15) is amended to read:
(15) *"surcharge" means
(A) when used in As 43.55.201 ¢ 43.55.241. the surcharge
levied by AS 43.55.201 [AS 43.55.200]i
(B) when used in AS 43.55.300 - 43.55.320. the surcharge
levied bv AS 43.55.300:
* sec. 17. As 46.04.030(e) is amended to read:

(e) The department may attach reasonable terms and conditions to its approval

or modification of a contingency plan that the department determines are necessary to

ensure that the applicant for a contingency plan has access to sufficient resources to

protect environmentally sensitive areas* [AN D] to take containment and cleanup and
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other necessary action to [CONTAIN, CLEAN UP, AND] mitigate potential oil
discharges from the facility or vessel as provided in (k) of this section, and to ensure
that the applicant complies with the contingency plan. The contingency plan must
provide for the use by the applicant of the best technology that was available at the
time the contingency plan was submitted or renewed. The department may require an
applicant or holder of an approved contingency plan to take steps necessary to
demonstrate its ability to carry out the contingency plan, including

(1) periodic training;

(2) response team exercises; and

(3) verifying access to inventories of equipment, supplies, and
personnel identified as available in the approved contingency plan.

* Sec. 18. AS 46.04.030(e) as amended by sec. 11, ch. 83, SLA 1992, is amended to read:
(e) The department may attach reasonable terms and conditions to its approval

or modification of a contingency plan that the department determines are necessary to
ensure that the applicant for a contingency plan has access to sufficient resources to
protect environmentally sensitive areas, [AND] to take containment and cleanup and
other necessary action t0 [CONTAIN, CLEAN UP, AND] mitigate potential oil
discharges from the facility or vessel as provided in (k) of this section, and to ensure
that the applicant complies with the contingency plan. If acontingency plan submitted
to the department for approval relies on the services of an oil spill primary response
action contractor, the department may not approve the contingency plan unless the
primary response action contractor is registered and approved under AS 46.04.035.
The contingency plan must provide for the use by the applicant of the best technology
that was available at the time the contingency plan was submitted or renewed. The
department may require an applicant or holder of an approved contingency plan to take
steps necessary to demonstrate its ability to carry out the contingency plan, including

(1) periodic training;

(2) response team exercises; and

(3) verifying access to inventories of equipment, supplies, and
personnel identified as available in theapproved contingency plan.

*Sec. 19. as 46.04.200(a) is amended to read:

SB0215a -11- SB 215
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1 (@ The department shall

2 (11 prepare [AND ANNUALLY REVIEW AND REVISE] a statewide
3 master oil and hazardous substance discharge prevention and contingency plan;

4 (2) annually review the statewide master oil and hazardous
5 substance discharge prevention and contineencv plan: and

6 (3) revise the statewide master oil and hazardous substance
7 discharge prevention and contingency plan; the department shall revise the
8 statewide master plan whenever, in the judgment of the commissioner, revision
9 IS necessary.

10 * Sec. 20. AS 46.04.200(c) is amended to read:

1n (c) In preparing and annually reviewing the state master plan, the
12 commissioner shall

13 (1) consult with municipal and community officials, and with
14 . representatives of affected regional organizations; and

15 (2) [SUBMIT THE DRAFT PLAN TO THE PUBLIC FOR REVIEW
16 AND COMMENT;

17 (3) SUBMIT TO THE LEGISLATURE FOR REVIEW, NOT LATER
18 THAN THE 10TH DAY FOLLOWING THE CONVENING OF EACH REGULAR
19 SESSION, THE PLAN AND ANY ANNUAL REVISION OF THE PLAN;
20 (4)] require or schedule unannounced oil spill drills to test the
21 sufficiency of an oil discharge prevention and contingency plan approved under
22 AS 46.04.030 or of the cleanup plans of a party identified under (b)(2) of this section
23 [; AND
24 (5) SUBMIT THE PLAN AND ANY ANNUAL REVISION TO THE
25 ALASKA STATE EMERGENCY RESPONSE COMMISSION FOR ITS REVIEW
26 AND APPROVAL UNDER AS 46.13.045].
27 * Sec. 21. AS 46.04.200 is amended L' adding anew subsection to read:
28 (d) In preparing arevisiun of the states .'de master plan, the commissioner shall
29 submit
30 (1) the draft plan to the
31 (A) public for review and comment; and
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(B) Alaska State Emergency Response Commission for its
review and approval under AS 46.13.045; and
(2) the proposed revision of the plan to the legislature for review not
later than the 10th day following the convening of each regular session.
* Sec. 22.AS 46.04.210(a) is amended to read:

(a) For any region of the state, the boundaries of which are determined by the
commissioner by regulation, in which the department is required to review and approve
an oil discharge prevention and contingency plan submitted by a person under
AS 46.04.030, the department shall

ID prepare [AND ANNUALLY REVIEW AND REVISE] a regional
master oil and hazardous substance discharge prevention and contingency plan;

(2) annually review the regional master oil and hazardous substance
discharge prevention and contingency plan; and

(3)  revise the regional master oil and hazardous substance
discharge prevention and contingency plan; the commissioner shall revise a
regional master plan whenever, in the judgment of the commissioner, revision is
necessary.

* Sec. 23.AS 46.04.210(b) is amended to read:
(b) The provisions of AS 46.04.200(b) - (d) [AS 46.04.200(b) AND (c)] apply
to preparation and rtview of a regional master plan u~der this section.
*sec. 24.As 46.04.900(2) is amended to read:
(2) “catastrophic oil discharge" means
(A) an oail release or discharge in excess of 100,000 barrels; [,]
or
(B) any other OIl release or discharge that [WHICH] the
governor determines presents a grave and substantial threat to the economy or
environment and for which the governor has issued a proclamation
declaring a condition of disaster emergency under AS 26.23.020(c) [OF
THE STATE];
* Sec. 25.AS 46.08.005 is amended to read:

Sec. 46.08.005. PURPOSE. The legislature finds and declares that the
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catastrophic release of oil or hazardous substances into the environment presents a
real and substantial threat to the public health and welfare, to the environment, and to
the economy of the state. The legislature therefore concludes that it is in the best
interest of the state and its citizens to provide a [READILY AVAILABLE] fund
containing two accounts. Within the fund,

(1) one account consists of monev readily available to the
COMMISSIONEr for the payment of the expenses incurred by the Department of
Environmental Conservation during an emergency first response to a catastrophic
release or threatened [AND THE DEPARTMENT OF TRANSPORTATION AND
PUBLIC FACILITIES IN THE PROTECTION OF THE ENVIRONMENT OF THE
STATE FROM THE] release of oil and for related purposes intended to address
catastrophic oil releases;

(2) the other account consists of monev that the state mav use
during a response to a release or threatened release of oil or a hazardous
substance, other than a catastrophic oil discharge, to pay the expenses of making
preparations for the possibility of a release or threatened release of oil or
hazardous substances, to reduce the amount, degree, or intensity of a release or
threatened release, and for other related purposes identified in law [oR
HAZARDOUS SUBSTANCES].

* Sec. 26. AS 46.08.010(a) is amended to read:

(@) There is established in the state general fund the oil and hazardous
substance release prevention and response fund. The fund shall be administered by
the commissioner. The fund is composed of two accounts.

(1) the oil and hazardous substances release contingency and
abatement account;

(2) the catastrophic oil release response account.

* Sec. 27. AS 46.08.010(b) is amended to read:

(b) Money from an appropriation made to an account IN the fund remaining
in that account [THE FUND] at the end of a fiscal year remains available for
expenditure in successive fiscal years.

* Sec. 28. As 46.08.010(c) is amended to read:

SB 215 -14- SB0215a
New Text Underlined [DELETED TEXT BRACKETED]



o o A WO e

~

10
1
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

(c) The fund shall be used for actual expenses incurred under AS 46.08.040.
Except aS provided in AS 46.08.040(a)(2)(D)(ii) for the equipment that is required
for and placed in the oil and hazardous substance response depots
[AS 46.08.040(d)(2)], the fund may not be used for capital improvements.

* Sec. 29. AS 46.08.020 is amended to read:

Sec. 46.08.020. FINANCING OF THE oiL AND HAZARDOUS
SUBSTANCES RELEASE CONTINGENCY AND ABATEMENT ACCOUNT
[FUND], (a) The legislature may appropriate from the following sources to the oil
and hazardous substances release contingency and abatement account in the fund:

(1) money received from federal, state, or other sources or from a
private donor;

(2) money recovered or otherwise received from parties responsible for
the containment and cleanup of oil or a hazardous substance at a specific site, {0 the
extent that the monev recovered or otherwise received had been paid out of the
oil and hazardous substances contingency and abatement account, but excluding

(A) monev recovered or otherwise received due to a
catastrophic oil discharge; and

(B) MONEV [FUNDS] from performance bonds and other forms
of financial responsibility held in escrow pending satisfactoryperformance of

a privately financed response action; and

(3) fines, penalties, or damages recovered under AS 46.08.005 -
46.08.080 or other law for costs incurred by the state as a result of the release or
threatened release of oil or a hazardous substance, but excluding fines, penaltier. or
damages recovered or otherwise received due to a catastrophic oil disci irge.

(b) Money received by the state under (a)(2) and (a)(3)of this section shall
be deposited in the general fund and credited to a special account called the "oil and
hazardous SUDStances [SUBSTANCE] release cOntingency and abatement mitigation
account." The legislature may annuall) appropriate to the oil and hazardous
substances release contingency and abatement account in the fund from the oil and
hazardous substances release contingency and abatement mitigation [THIS]

account a sum equal to the amount received under (a)(2) and (a)(3) of this section
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during the calendar year preceding the legislative session in which the appropriations
are to be made.
* Sec. 30. AS 46.08 is amended by adding a new section to read:

Sec. 46.08.025. FINANCING OF THE CATASTROPHIC OIL RELEASE
RESPONSE ACCOUNT, (a) The legislature may appropriate from the following
sources to the catastrophic oil release response account in the fund:

(1) money received from federal, state, or other sources or from a
private donor;

(2) money recovered or otherwise received from parties responsible for
the containment and cleanup of a catastrophic oil discharge, but excluding money from
performance bonds and other forms of financial responsibility held in escrow pending
satisfactory performance of a privately financed response action;

(3) fines, penalties, or damages recovered under AS 46.08.005 -
46.08.080 or other law for costs incurred by the state as a result of a catastrophic oil
discharge.

(b) Money received by the state under (a)(2) and (a)(3) of this section shall
be deposited in the general fund and credited to a special account called the
"catastrophic oil release response mitigation account." The legislature may annually
appropriate to the catastrophic oil release response account in the fund from the
catastrophic oil release response mitigation account a sum equal to the amount received
under (a)(2) and (a)(3) of this section during the calendar year preceding the legislative
session in which the appropriations are to be made.

* sec. 31. As 46.08.040(a) is amended to read:

(a) In addition to money in the fund that is transferred to the commissioner of
community and regional affairs to make grants under AS 29.60.510 and to pay for
impact assessments under AS 29.60.560, the commissioner of environmental
conservation may use money

(1) from the catastrophic oil release response account in the fund to

(A) [(1)) investigate and evaluate d catastrophic oil [THE]
release or threatened Catastrophic oil release [OF OIL OR A HAZARDOUS

SUBSTANCE], and [CONTAIN, CLEAN UP, AND] take containment and
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cleanup and other necessary action, such as monitoring and assessing, to
address a catastrophic oil release or threatened catastrophic 0il release [OF
OIL OR A HAZARDOUS SUBSTANCE] that poses an imminent and
substantial threat to the public health or welfare, or to the environment;

(B) [(2) PAY ALL COSTS INCURRED TO

(A) ESTABLISH AND MAINTAIN THE OIL AND
HAZARDOUS SUBSTANCE RESPONSE OFFICE;

(B) REVIEW OIL DISCHARGE PREVENTION AND
CONTINGENCY PLANS SUBMITTED UNDER AS 46.04.030;

(C) CONDUCT TRAINING, RESPONSE EXERCISES,
INSPECTIONS, AND TESTS, IN ORDER TO VERIFY EQUIPMENT
INVENTORIES AND ABILITY TO PREVENT AND RESPOND TO OIL
AND HAZARDOUS SUBSTANCE RELEASE EMERGENCIES, AND TO
UNDERTAKE OTHER ACTIVITIES INTENDED TO VERIFY OR
ESTABLISH THE PREPAREDNESS OF THE STATE, A MUNICIPALITY,
OR A PARTY REQUIRED BY AS 46.04.030 TO HAVE AN APPROVED
CONTINGENCY PLAN TO ACT IN ACCORDANCE WITH THAT PLAN;
AND

(D) VERIFY OR ESTABLISH PROOF OF FINANCIAL
RESPONSIBILITY REQUIRED BY AS 46.04.040;

(3) PAY THE EXPENSES INCURRED BY THE ALASKA DIVISION

OF EMERGENCY SERVICES FOR THE OIL AND HAZARDOUS SUBSTANCE

RESPONSE CORPS AND THE OIL AND HAZARDOUS SUBSTANCE RESPONSE

DEPOTS WHEN PRESENTED WITH APPROPRIATE DOCUMENTATION BY

THE DIVISION;

(4)] provide matching funds in the event of a catastrophic oil release

for participation

SB0215*

(i) in federal oil discharge cleanup activities; and
fll) under 42 U.S.C. 9601 - 9657 (Comprehensive
Environmental Response, Compensation, and Liability Act of 1980);

and
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SB 215

£C1 [(5)] recover the costs to the state, a municipality, or a
village of a containment and cleanup resulting from the catastrophic oil release
or the threatened catastrophic oil release [OF OIL OR A HAZARDOUS
SUBSTANCE];

(2) from the oil and hazardous substances release contingency and
abatement account in the fund to

(A) investigate and evaluate the release or threatened release
of oil or a hazardous substance, except a catastrophic oil release, and
contain, clean up. and take other necessary action, such as monitoring and
assessing, to address a release or threatened release of oil or a hazardous
substance, except a catastrophic oil release, that poses an imminent and
substantial threat to the public health or welfare;

(B) recover the costs to the state, a municipality, or a village
of a containment and cleanup resulting from the release or the threatened
release of oil or a hazardous substance, except a catastrophic oil release;

(C) pav all costs incurred to

() establish and maintain the oil and hazardous
substance response office;

(i) review oil discharge prevention and contingency
plans submitted under AS 46.04.030;

(ii) conduct training, response exercises, inspections.
and tests, in order to verify equipment inventories and ability to
prevent and respond to oil and hazardous substance release
emergencies, and to undertake other activities intended to verify or
establish the preparedness of the state, a municipality, or a party
required bv AS 46.04.030 to have an approved contingency plan to
act in accordance with that plan; and

(iv) verify or establish proof of financial
responsibility required bv AS 46.04.040:

(D) pav the expenses incurred bv the department for

(i) the oil and hazardous substance response corps:

-18- SB0215a
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and
(i) the oil and hazardous substance response depots:
(E) provide matching funds in the event of the release of oil
or a hazardous substance, except a catastrophic oil release, for
participation
(i) in federal oil discharge cleanup activities: and
(i) under 42 U.S.C. 9601 - 9657 (Comprehensive
Environmental Response. Compensation, and Liability Act of 1980);
and
(F) [(6)] prepare, review, and revise
(i) [(A)] the state’s master oil and hazardous substance
discharge prevention and contingency plan required by AS 46.04.200;
and
(II) [(B)] a region..1 master oil and hazardous substance
discharge prevention and contingency plan required by AS 46.04.210
[ AND
(7) RESTORE THE ENVIRONMENT BY ADDRESSING THE

EFFECTS OF AN OIL OR HAZARDOUS SUBSTANCE RELEASE].

* sec. 32. AS 46.08.040(b) is amended to read:

(b) The [WHEN THE GOVERNOR DECLARES A DISASTER RELATED
TO AN OIL OR HAZARDOUS SUBSTANCE DISCHARGE EMERGENCY UNDER
AS 26.23.020(c), THE] governor may [, DURING THE EFFECTIVE PERIOD OF
THE DISASTER EMERGENCY,] use money from the catastrophic oil release
response account in the fund to respond to @ [THE] disaster emergency based upon
a release or discharge of oil or a hazardous substance
(1) in circumstances when the actual or imminent occurrence of a
catastrophic oil discharge constitutes a condition of disaster emergency, as
authorized bv AS 46.04.080(a); or
(2) when the governor has declared a condition of disaster
emergency under AS 26.23.020(c).

* Sec. 33. AS 46.08.040(b) is amended to read:
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(b) lhe WHEN THE GOVERNOR DECLARES A DISASTER RELATED
TO AN OILORHAZARDOUS SUBSTANCE DISCHARGE EMERGENCY UNDER
AS 26.23.020(c), THE] governor may [, DURING THE EFFECTIVE PERIOD OF
THE DISASTER EMERGENCY,] use money from the catastrophic oil release
account in the fund to respond to @ [THE] disaster emergency based upon a release
or discharge of oil or a hazardous substance when the governor has declared a
condition of disaster emergency under AS 26.23.020(c).

* Sec. 34. AsS 46.08.040(c) is amended to read:

(c) Notwithstanding other provisions of this section, money from the fund may
not be used for a purpose specified in (a)(l)(B) - 1D) Ofr (a)(2) [(a)(2) - (7) AND
(d)(2)] of this section unless money is available from an appropriation made

specifically for that purpose.

* SBC. 35. AS 46.08.060(a) is amended to read:

(a) The commissioner shall submit a report to the legislature not later than the
10th day following the convening of each regular session of the legislature. The report
may include information considered significant by the commissioner but must include:

(1) the amount of money expended by the department under
AS 46.08.040(a) during the preceding fiscal year;

(2) the amount and source of money received and money recovered by
or on behalf of the department during the preceding fiscal year as specified in
AS 46.08.020 and 46.08.025:

(3) asummary of municipal participation in the department’s responses
that were pald for [FUNDED] by the fund;

(4) a detailed summary of department activities in responses pald for
[FUNDED] by the fund during the preceding fiscal year, including response
descriptions and statements outlining the nature of the threat; [IN THIS PARAGRAPH,
"DETAILED" INCLUDES INFORMATION DESCRIBING EACH PERSONAL
SERVICES POSITION AND TOTAL COMPENSATION FOR THAT POSITION,
EACH CONTRACT IN EXCESS OF $20,000, AND EACH PURCHASE IN EXCESS
OF $10,000;] and

(5) the projected cost to the department for the next fiscal year of
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monitoring, operating, and maintaining sites where response has been completed or is

expected to be continued during the fiscal year.

* Sec. 36. AS 46.08.075(a) is amended to read:

(a) The state has a lien for expenditures by the state from the oil and
hazardous substance release prevention and response fund, or from any other state
fund, for the costs of response, containment, removal, or remedial action resulting from
an oil or hazardous substance release or spill, or, with respect to response costs, for
the costs of response to a threatened [THE SUBSTANTIAL THREAT OF A] release
of oil or a hazardous substance, against all property owned by a person who is
determined by the commissioner to be liable for the expenditures under this chapter,
AS 46.03, AS 46.04, 42 U.S.C. 9607, or other state or federal law. The lien includes
interest, at the maximum rate allowable under AS 45.45.010(a), from the date of the
expenditures. The state may file an action in acourt of competent jurisdiction in order

to foreclose on the lien.

* Sec. 37. AS 46.08.075(e) is amended to read:

(e) A person with an ownership interest in property against which a lien is
recorded may bring an action in a court of competent jurisdiction to require that the
lien be released. The lien may be released to the extent of that person’s ownership
interest if the court finds that the person is not liable for the expenses incurred by the
state in connection with the costs of response, containment, removal, or remedial
action resulting from the [OIL OR HAZARDOUS SUBSTANCE] release 0f Spi”, or

from the threatened [THREAT OF] release, of oil or a hazardous substance.

e Sec. 38. AS 46.08.110 is amended to read:

Sec. 46.08.110. RESPONSE CORPS, (a) The department [pivisiON OF
EMERGENCY SERVICES, DEPARTMENT OF MILITARY AND VETERANS’
AFFAIRS,] shall establish an oil and hazardous substance response corps.

(b) The corps consists of volunteers who register with the department
[DIVISION] and agree to be trained by the division in techniques for containment and
cleanup and to be available on short notice to assist in containment and cleanup
consistent with the responsibilities assigned to the corps under an applicable incident

command system.
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(c) Members of the corps are entitled to per diem and expenses as determined
bv the department [DIVISION] for training and for days spent in service to the state
in containment and cleanup actions.

* SEC. 39. AS 46.08.120 is amended to read:

Sec. 46.08.120. RESPONSE DEPOTS The department [DIVISION] shall
maintain emergency response depots in areas of the state determined in the plans
prepared under AS 46.04.200 - 46.04.210 to be potential sites of releases or threatened
releases of oil or hazardous substances. The depots shall be equipped and staffed in
a manner that ensures prompt response when containment and cleanup actions are
necessary.

* sec. 40.AS 46.08.150 is amended to read:
Sec. 46.08.150. CONTRACTS. The office [OR THE DIVISION, AS
APPLICABLE,] may
E].) enter into agreements with agencies of the state and federal
government, political subdivisions, the University of Alaska, or private persons or
entities to
(A) [(1)] provide the personnel, equipment, or other services or
supplies necessary to establish and maintain regional oil and hazardous
suStances depots and as necessary for response readiness; and
[(2)] train members of response corps; and
(2)contract with persons to provide personnel, including members
of the emergency response corps, to assist them with a nongovernmental response
to a release or threatened release of oil or a hazardous substance [(3) conbDucT
RESEARCH INTO OIL AND HAZARDOUS SUBSTANCES SPILLTECHNOLOGY;
THE OFFICE SHALL INCLUDE IN THE RESEARCH TOPICS FOR WHICH IT
CONDUCTS OR CONTRACTS FOR RESEARCH, THE RESEARCH TOPICS
RECOMMENDED TO |IT BY THE HAZARDOUS SUBSTANCE SPILL
TECHNOLOGY REVIEW COUNCIL UNDER AS 46.13.120].
* Sec. 41. AS 46.08.900(5) is amended to read:
(5) "fund" means the oil and hazardous substance release prevention

and response fund;
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*Sec. 42. As 46.08.900(9) is amended to read:
(9) 'release"
means any spilling, leaking,pumping, pouring, emitting,
emptying, discharging, injecting, escaping, leaching, dumping, or disposing into
the environment;
(B) [, EXCEPT THAT "RELEASE"] does not include
(j)) a permitted release; or
(II) an act of nature;
*Sec. 43. AS 46.08.900(11) is amended to read:
(11) "threatened release" means [AN IMMINENT DANGER] that a
releuse is imminent; a release is imminent if
(A) it is impending, or on the point of happening; or
(B)though not impending, m the judgment of the
commissioner
(i) the incident or occurrence mav reasonably be
expected to culminate in an actual release: and
(i) that actual release mav reasonably be expected to
cause personal iniurv. other injury to life, or loss of or damage to
property, including the environment (wiLL OCCUR];
*Sec. 44. AS 46.08.900 is amended by adding a new paragraph to read:
(13) "catastrophic oil discharge" and "catastrophic oil release" have the
meaning given the term "catastrophic oil discharge" in AS 46.04.900.
*Sec. 45. AS 46.09.900(8) IS amended to read:
(8) "threatened release"” means [AN IMMINENT DANGER] that a
release IS Imminent; a release is imminent if
(A) it is impending, or on the point of happening: or
(B) though not impending, in the judgment of the
commissioner
() the incident or occurrence mav reasonably be
expected to culminate in an actual release: and
(i) that actual release mav reasonably be expected to
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cause personal injury, other injury to life, or loss of or damage lo
property, including the environment [WILL OCCUR].

* Sec. 46. AS 46.13.010(a) is amended to read:

(2) There is established in the Department of Military and Veterans’ Affairs
[ENVIRONMENTAL CONSERVATION] the Alaska State Emergency Response
Commission.

» Sec. 47. AS 19.65.025; AS 26.23.195(b); AS 43.55.200,43.55.210,43.55.220,43.55.230,
43.55.240; AS 46.08.040(d), and 46.08.190(3) are repealed.

* Sec. 48. TREATMENT OF APPROPRIATION TO FORMER SPILL RESERVE FOR
PURPOSES OF AS 43.55.230. For the purpose of former AS 43.55.230(a)(2), repealed by
this Act, an appropriation to the former spill reserve referred to in AS 29.60.510(b), the
reference to which is repealed by sec. 5 of this Act, is not an expenditure.

* Sec. 49. APPLICABILITY. The definition of “catastrophic oil discharge™ in
AS 46.08.900, added by sec. 44 of this Act, applies to discharges occurring after the effective
date of this section.

* Sec. 50. TRANSITIONAL PROVISIONS APPLICABLE TO CONSERVATION
SURCHARGE ON OIL IMPOSED BY AS 43.55.200 AFTER JUNE 30, 1993, AND
BEFORE THE EFFECTIVE DATE OF THIS ACT. After June 30, 1993, and before the
effective date of this section, every producer of oil who is required by AS 43.55.200 -
43.55.240, repealed by this Act, to pay the oil conservation surcharge of $.05 per barrel of oil
shall pay that levy. The provisions of AS 43.55.210 - 43.55.240, repealed by this Act, apply
lo the amounts received by the state under AS 43.55.200 - 43.55.240, but as to the amounts
received after June 30, 1993, and before the effective date of this section, if so appropriated
by the legislature and notwithstanding any other provision of law relating to the deposit of and
accounting for those receipts,

(1) on the effective date of this section, the commissioner of revenue shall

allocate
(A) 60 percent of the amount received to the catastrophic oil release
response account established by AS 46.08.010(a)(2), added by sec. 26 of this Act; and
(B) 40 percent of the amount received to the oil and hazardous
substances release contingency and abatement account established by
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1 AS 46.08.010(a)(1), added by sec. 26 of this Act; and

2 (2) the allocations made under (1) of this section are credited to the respective
3 accounts for purposes of determination of the suspension and reimposition of the surcharge
4 under AS 43.55.231 and 43.55.241, added by secs. 12 and 13 of this Act.

5 * Sec. 51. TERMS OF MEMBERS OF ALASKA STATE EMERGENCY RESPONSE
6 COMMISSION NOT AFFECTED. The transfer of the Alaska State Emergency Response
7 Commission from the Department of Environmental Conservation to the Department of
8 Military and Veterans’ Affairs made by sec. 46 of this Act does not "ffect the term of office

9 ofa person serving as a member of the commission on the effective date of this section.

10 * sec. 52. Section 33 of this Act takes effect only if Senate Bill 90 am H becomes law.
11 ¢ Sec. 53.1f sec. 33 of this Act take.) effect, sec. 32 of this Act does not take effect.
12 * Sec. b4. Section 18 of this Act takes effect January 1, 1994,
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Regional Citizens'Advisory Council 7 750 w. 2nd Ave., Suite 100 / Anchorage, Alaska 99501-2168 / (907)277-7222 / FAX (907) 277-4523
"Citizens promoting environmentally safe operation of the Alyeska terminal and associated tankers,”

Overview o¢Senate Bill 215 (s/8193)

In its basic mission of restricting the use of the Oil and Hazardous Substance Release
Response Fund and replacing the Fund with a new fund composed of two accounts, Senate
Bill (SB) 215 differs slightly from HB 238,4/20/93 "M ” draft which differs little from the
HB 238, 4/13/93 "D" draft. Specifically, the 2-cent, 3-cent split is maintained. This
overview discusses the principle features of SB 215. Sections of the bill are included to
facilitate reference. This is followed by a briefdiscussion of the three predominant
difference between SB 215 and HB 238.

Purposes ofthe Fund. The purpose ofthe new oil and hazardous substance release
prevention and response fund is 1) for expenses incurred by DEC "as an emergency first
response to arelease or threatened release of oil or hazardous substances" of catastrophic oil
spills (over 4.2 million gallons) using the catastrophic oil release response account, and 2) for
state "use during aresponse to arelease or threatened release of oil or hazardous substance,
other than a catastrophic release." [sections 25, 26]

“Two Cent” and “Three Cent” Accounts. The proposal divides the new fund into two
accounts— the “catastrophic oil release account” and the “oil and hazardous substances
release contingency and abatement account.” The catastrophic account would receive 3 cents
of the surcharge. Uses of this account would be restricted to crude oil catastrophic spill
response [section 25]. Catastrophic oil spills are defined as those equal to or greater than
100,000 barrels or 4.2 million gallons [section 15, 24], When the $50 million cap is reached,
the 3 cent portion of the surcharge would be suspended [section 12].

The contingency and abatement account would receive 2 cents of the 5-cent surcharge
[section 14]. Spill response for all non-crude oil ar.d hazardous substances spills, and crude
oil spillj i.oss than 100,000 barrels or 4.2 million gallons would be paid for from this account.
In addition, all funding for spill prevention programs would be from this account. The 2-cent
surcharge would be paid indefinitely with no capping mechanism.

There are two major problems with this proposal. The first is that the 2 cent portion of the
surcharge is insufficient to fund DEC spill prevention programs. It is insufficient with
current oil production levels and the problem becomes more acute as North Slope production
continues to decline. The proposal would force a continued reduction in DEC programs or
the supplementing of general fund money at the same time state revenues are also declining.

The second major problem is that a spill reserve for “smaller” spills would not exist. Given
the definition of “catastrophic oil spill," it is highly probable thai most spills would be below
the catastrophic threshold. To access the catastrophic account would require a governor’s
disaster declaration. To continue use of the account after 30 days would require a spechl
legislative, session (unless the legislature were in session). This is hardly an efficient system.

In addition to these two major problems, the proposal makes little sense given the $1 billion
response fund established under the federal Oil Pollution Actof 1990 (OPA 90). The Act
provides funding in the event o f catastrophic oil spills. Given this spill reserve, it makes the
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most sense for Alaska to focus its spill reserve funds on the statistically more likely sub
catastrophic spills.

Fiscal Impact. According to a Alaska Department of Environmental Conservation (DEC)
analysis, the 2 cent account is insufficient to fund the department's core prevention and
response programs. This analysis was conducted using the DEC’s FY 94 budget, which was
significantly reduced from prior years. According to DEC, inverting the allocation of
_surc]tlfarge revenues to provide 3 cents of each nickel for core spill prevention programs is still
insufficient.

Contingency Plan Review. Animportant change in SB 215 is contained in Section 17, a
new section that modifies the Alaska Department of Environmental Conservation's
(DEC) authority when reviewing and approving contingency plans. Specifically, rather
than requiring the applicant to have sufficient resources to contain, clean up and mitigate
potential oil discharges, the applicant must have sufficient resources to take containment
and cleanup and other necessary action to mitigate potential oil discharges. This may be a
weakening of DEC's authority because any action that reduces impacts can be argued to
mitigate impacts and meet this requirement. However, according to Jack Chenoweth,
attorney, Legislative Affairs Agency, Division of Legal Services, he was directed to make
this change to provide consistency with definitions in AS 46.08.900(3), the definition of
""containment and cleanup.™

State and Regional Plan Review and Revision. Senate Bill 215 removes the requirement to
annually revise the state master oil and hazardous substance discharge prevention and
contingency plan. This is the plan that was obsolete and ineffectual when the Exxon Valdez
oil spill occurred. The inability to respond in a timely and efficient manner to the Exxon
Valdez was directly related to the lack of a well reviewed and drilled master contingency
plan. Senate Bill 215 leaves revision to the discretion of the DEC commissioner rather than
requiring revision, which given the limited funding to DEC resulting from the divided fund,
could result in the plan receiving inadequate review and revision [sections 19 and 22). Public
review is limited to plan revisions [sections 20,21,23].

Definition of Threatened Release. In current statute, the definition of threatened release is
"an imminent danger that a release will occur." In both proposals, the new definition would
be narrowed to mean a release is imminent. A release is imminent if "itis impending, on the
point of happening, or in the judgment of the commissioner, may reasonably be expected to
culminate in an actual release, and that actual release may reasonably be expected to cause
personal injury, other injury to life, or loss or damage to property.” [sections 43,45]

Response Corps and Depots. Senate Bill 215 transfers the response corps and depots from
the Alaska Department of Military and Veteran Affairs (DMVA), Division of Emergency
Services (DES) to the Alaska Department of Environmental Conservation (DEC) [sections
38, 39] and the state emergency response commission and the local emergency planning
commissions from DEC to DMVA [section 47]. Despite transferring the response depots
authority to DEC, SB 215 limits purchases of response depot equipment from the
contingency and abatement account [section 31].

Restricted Mitigation Funds. For purposes of determining whether the tax shall apply, the
calculation of the income stream is amended to include amounts previously expended from

the oil and hazardous substance release response fund (the current 470 fund) that have been

recovered and re deposited into the mitigation account [section 30].
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Restoration. under both proposals, funds may not be used from either account for
restoration of the environment "by addressing the effects of an oil or hazardous substance
release." [section 31]

Comparison with House Bill 238

Senate Bill 215 is almost identical to the "M" draft of the proposed House Resource
committee substitute for HB 238. However, there are three important differences. The
firstis in SB 215 Section 15 ("M" draft section 15) where the definition of "catastrophic
oil discharge" IS changed. This change 1) limits the use of the catastrophic oil release
response account (the three cent account) to oil, excluding hazardous substance
discharges and 2) requires that when the "governor determines that an oil discharge less
than 100,000 barrels presents a grave and substantial threat to the economy or
environment," that the governor "issue a proclamation declaring a condition of disaster
emergency under AS 26.23.020(c)." The issuing of aproclamation results in a series of
potential actions including a special session of the legislature.

Under both SB 215 and the "M " draft of HB 238, the oil and hazardous substances
contingency and abatement account is used to pay for all hazardous substance releases
regardless of size. The catastrophic oil release response account is used only for oil
release or discharges.

The second difference is in Section 29 ("M" draft section 31) regarding the financing of
the oil and hazardous substances release contingency and abatement account (the
two cent account). The insertion of "to the extent that the money recovered or otherwise
received had been paid out of the oil and hazardous substances contingency and
abatement account" on lines 13 through 15 results in cost recovery going to the two cent
accountonly if money had been paid out of the account for containment and cleanup at
the specific site. There is no parallel restriction on financing o f the catastrophic oil
release response account (the three cent account).

The third difference is SeCtion 31 ("M " draft section 33) regarding the USES of the
catastrophic oil release response account. in the "M" draft of HB 238, this account can be
used to purchase equipment for the response depots. in SB 215, operating costs of
response corps and depots would be paid for from the oil and hazardous substances
contingency and abatement account. Purchase of equipment for the response depots could be
paid for by the catastrophic account.

January 23,1994
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"Citizens promoting environmentally safe operation of the Alyeska terminal and associated tankers."

Sectional Analysis of Senate Bill 215, Relating to and

Redesigning the Oil and Hazardous Substance Release
Response Fund (5/8/93)

Se ctiop 1 ThIS |saechn|cal chan ea endln the powers of the Governor fo

Iow oruseo money from the %I and azar ouss bs fance (elease reventlon
and res onse fund con Istent with the renaming of the fund add Bg e words

"prevention and. Slmlar renaming occurs In s ctlons4 6,7, an

Section 2. In this version, the changes revise the prigrity order in which the
governormay AVe access to mone %respond to a disaster. In the eventofan ol
I hazardous substance reIeas or scia e the overnorshaII have f|rst recour

eapprorPJnf]e account within the oil and h az r ous su sar] greven lon an§
res onse fund, then money reqularly appropriated to state and local agencies an
hedlsaster release fund.

SgctlonS This section mahesadrafm Ban%e rela Ing to section 2 | Prder
dress circumstances In which herem e Insurficient money éiv alla
response. |t aythorizes the overnor to spend monezamropna oroher
pUIPOSES O to borrow monéy for a term hot to exceéd tWo years.

Section 4. Similarto section 1, this is a technical change resulting from the
renaming of the fund, adaing t he Words “"prevention an

Sect |on5 Makes addjtional changes reflecti mg the division of the fund into two
accounts, However, direct accesf 0 local Im tgransare restncted

catasr hic ol releases. | as 15 not define catastrophlg orancaI Impact
rant, the governor must f |r? ecareadlsas eremergenc and t hen he funds
Ust be agpropna ed-significantly limiting access o local impact grant money.

Sections 6and 7 that provide echn|cal changes resulting from the renaming of the
fund, adding the word? prevention and.” g J J

Section 8 Is consistent with the renaming of the accounts within the funds.

Section 9. This section imposes a new conservation surcharge of 3 cents per barrel
used fund the catastrophic oil release account.
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Section 10 carries forward the current provisions relating to the levy and collection
of the oil conservation surcharge but makes them applrcable to the new surcharge.

Section 11 directs the deposit of the 3 cents per barrel surcharge to the catastrophic
oﬁ re?ease account In't he'?und 5p J P

Sectron 12. Requires the commrssronero[]admrn strat d odetermr he halance
he catas rop ic ol reIease accoun Ithin 30 ays after the endo eachg alendar
K]ear for th ?urpose d) 8 50 milljon accoun cap. Once the $50
lion cap is reached, the $0.03 er barreI portion of severance tax conservation
surcharge deposited into he general fund Is suspenced.

This sectron alters one of the factors that t rrgders levy and cdllectron
sur% arge. Forpurposesofde ermrnrnq Whether he tax shall fipgly, gcalculatron
the Jicome stream 15 amended to Include amoun %prevrous pen from th
oll and hazardgus substance rel ase response fund ecurrent470 fund) that have

been recovered and re deposited Into hemrrgatron account,

This amended provrsron 0 %alculiatrng the fund balance also reflects the
substitution of the caas ro IC qil release account. Undersubsectron (8), In lieu of
quar erIy determinat ronf) he rrgﬂgermechanrsm Wh)en the ca astroPhrc oll release
account reaches $45 million, the Tietermination 1S to be made more frequently.

Thrs sectron reIates also to sect on 480 the brII which cIarrfres how

ﬁ; rra lons, I any, made to t sgr reserY e fund ment ron dwrthrn the context
er AS 29.60. 10 are ob reaed orpurposeso etermining the .

susRe sion or re r{ngosr lon of the surcharge. Th esectron staées that appropriations
e former spill reserve in AS 29.60.510(b), are not expendrtures.

Section (113 amends the mechanism by which the surcharge on/off trigger shall be
compute

Section 14 | rmpotses a7 cen el barrel surcharge and directs the degosr
mopey received from It Into the “oil and hazarddus substances relea econtrngency
and abatement account.”

Section 15 rsatecBPrcaI ecd n that maintains the definition of cahas [0 Plh: oll
disct ar e" applicanle to the oil conservation surc, arges The redrafting

versron d] oem hasize that a cafastro hrc spill can be IesB han42mr lon
a ons e gove nordetermrnes It presents a grave and substantial threat to the
conomy or environment,
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Section 16 provides a revised definition for the term "surcharge.”

Section 17 modifies the Alaska Department of Environmental Conservation's
(DEC) authority when reviewing and approving contingency plans. Specifically,
rather than requiring the applicant to have sufficient resources to contain, clean up
and Mitigate potential oil discharges, the applicant must have sufficient resources
tO take containment and cleanup and other necessary actioilLto m|t|gate
potential oil discharges. This may be a weakening of DEC's authority because any
action that reduces impacts can be argJued to mitigate impacts and meet this
requirement. However, according to Jack Chenoweth, attorney, Legislative Affairs
Agency, Division of | jgal Services, he was directed to make this change to
provide consistency with definitions in AS 46.08.900(3), the definition of
‘containment and cleanup.”

Section 18 is consistent with section 17 and addresses the review and approval of
contingency plans when a response action contractor is identified in a contingency
plan for the provision of containment and clean up services.

Section 19 removes the requirement to annually revise the state master oil and
hazardous substance discharge prevention and contingency (plan. This is the plan
that was obsolete and ineffectual when the Exxon Valdez il spill occurred. The
inability to resCFond in a timely and efficient manner to the Exxon Valdez was
directly related to the lack of a well reviewed and drilled master contingency plan.
Plan revision is left to the discretion of the DEC commissioner rather than
requlrlng revision, which given the limited funding to DEC resulting from the
divided fund, could result in the plan receiving inadequate review and revision.

Section 20 would eliminate the participation of the public and other agencies in the
annual review of the state master plan. Federal, state, and Oil Spill Commission
recommendations all identified the necessity of public input to eliminate
complacency in spill prevention. This was the premise for the federal and state
laws establishing citizens' advisory councils. Due to the diverse and unique coast
line and communities potentially affected by oil and hazardous substance spills,
site specific communlgl Input is essential in creating a workable plan, as well as
other agencies such as Alaska Departments of Fish and Game and Public Safety.

Section 21 allows for public and SERC review when a revision is made to the state
plan. Current statute allows for public input during the annual review and revision
process.

Section 22 essentially does for regional plans what section 21 did to the state
r[r)mgs(t:er plan. Again, plan revision occurs at the discretion of the commissioner of
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Section 23 Is a technical amendment that incorporates the changes made in section
21 for master plans to the regional pIan changes In section 2.

Section 24offersareV|sed definition. of the term “catast rogmc oil discharge n?
mcorgoramﬁ re erence to declared disaster emergencies for discharges s aIIer
nan

2 million gallons of oll.
Section 25. Amends the statement of pur seo nd hazardous substance
release res%on LLnﬂ f ? M? e chape]and re? ted
Erowsmns Y his Sp CI |ca rour oil and hazard ous
ubstance release reven lon and res ons und 1S 13h reexpenses |ncurre cyr

ned release of oil
4.2 million 9a||onsg usmg
sponse

C "as an emergency |rst response oare ease or
hazardous substa ces” of catastrophic oll spAIs (over
catastrophic oil release response agcount, and 2 ) for state “use qu nﬁar
arelease or threatened release ofoll or hazardoUs substance, other than a
catastrophic release."

This section allows for use of the fund “to é)ag or expenses of making preparations
forthe OSSIbI|I ofareleaseor hreatene Trlea1se ofoﬂorhazardous sunstances,
{0 redu et (eamoun degree or |nt en3|yo a release or threatened release, and for
other related purposes idgntrfied in faw.

Section 26 identifies the two accounts that constitute the fund.
Section 27 makes a related substitution of a reference to "account" for fund.

Section 28. Reflects the repeal of AS 46. 08 040(g)-construction of ferries~in
section 31.. This provision Was passed in 1991 to allow cons ruct|on of a state ferry
WIE] olls |IIc ntainment andr sLPonse cag%blllllles This section allows the funa
t0 De used for t epurchaseo equipment to be placed in the oil and hazardous
substance response depots.

Section 29 aands AS 46.08,020 and the financing of the Qll anci azardous
Sunstances Release Contingency an Al%atemen Account It exclu es money
lecovered or fecelved due 0aca astrop IC 8” discharge and money rom

o orman e honds, and fines, enaI Ies, an ma{ggs e overe ¥ he state.
hese funds are to be deposited info the general furid an credled the oil and
hazardous substances release contingency ana aba tement mitigat |on account
Eunds from t Be mi |gat|on account can bé a P]pro rated annua l}/ the o1l and
azardous substances release contingency and abatement accouint.

he 0il an
eﬁlto

DOSE Of t (nw
reat
te
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Section 30. Similar to section 29 which requires non-catastrophic spill cost
recovery to be credited to a mitigation account, with the exception of performance
bonds, all fines, penalties, or damages recovered from catastrophic oil spills are
credited 10 the catastrophic oil release response mitigation account and may be
appropriated annually to the catastrophic oil release response account.

Section 31. This section eliminates the authority to use funds in the catastrophic
oil release response account for 1) maintenance of the oil and hazardous substance
response office; 2) review oil discharge prevention and response plans; 3) conduct
training, response exercises, inspections, and tests to verify equipment inventories
and response preparedness; and 4) verification of financial responsibility. These
functions are to be funded by the oil and hazardous substances release contingency
and abatement account. This section repeals use of funds by Alaska Department of
Military Affairs, Division of Emergency Services for the Oil and hazardous
substances response corps and depots. Section 38 authorizes DEC use of funds for
response corps and depots.

Mon ;y from the catastrophic oil release response account can be used to 1) respond
to catastrophic oil spills, 2) provide matching funds for federal oil discharge
activities and the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (CERCLA) in the event of a catastrophic oil release, 3) for
recovery of costs of containment and cleanup resulting from a release or threatened
release to the state, a municipality, or a village from a catastrophic oil release, and
4) purchase of equipment for response depots.

Funds may not be used from either account for restoration of the environment
"by addressing the effects of an oil or hazardous substance release.”

Sections 32 and 33 relate to the governor’s use of money in the oil and hazardous
substance release prevention and response fund in the face of a disaster emergency.
The sections are alternatives to each other, with appropriate related contingency
provisions set out in bill sections 52 and 53, relating to whether Senate Bill 90 is
passtc)ad. As SB 90 was passed, section 33 would be effective and section 32 would
not be.

Section 33. Limits the governor to drawing disaster emergency money from the
catastrophic oil release response account.

Section 34. Requires specific appropriation for the following uses of the fund.
Money for federal matching or cost recovery from the catastrophic oil release
response account or all uses of the oil and hazardous substances release
contingency and abatement account can not be used unless an appropriation has
been made specifically for that purpose.
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Section 35. Adds the requirement that the DEC commissioner report to the
legislature on the uses of both accounts created by the division in this bill. It
reduces the DEC auditing requirements for uses of the fund.

Section 38 transfers the responsibility of maintaining emergency response depots
to DEC.

Sections 39 reassigns the oil and hazardous substance response corps to the
Department of Environmental Conservation.

Section 40. Eliminates funding for the Oil and Hazardous Substance Response
Office to conduct certain spill technology research.

Section 41 is a technical change consistent with the renaming of the fund adding
the words "prevention and."

Sections 42,43 and 45. These sections attempt to provide consistency in the use
of terms "release™ and "threatened release” in AS 46.08. Section 42 provides a
technically revised definition of "release™ and section 43 substantially amends the
definition of "threatened release." In current statute, the definition of threatened
release is "an imminent danger that a release will occur.” The new definition
would be narrowed to mean a release is imminent.

A release is imminent if "it is impending, on the point of happening, or in the
judgment of the commissioner, may reasonably be expected to culminate in an
actual release, and that actual release may reasonably be expected to cause personal
injuiy, other injury to life, or loss or damage to property." Sections 36 and 37 are
conforming changes to these revised definitions. However, despite the change
adding en dronmental damages, the narrowing of this definition limits DEC's
ability to prevent spills.

Section 45. Modeled after the definition made in bill section 44 mentioned earlier,
this section revises the definition of the term "threatened release” applicable to AS
46.09. Similar to the change in section 43, this definition explicitly includes
damages to the environment.

Section 46 moves the Alaska State Emergency Response Commission from DEC
to DMVA.

Section 47. Repeals a number c. provisions in law regarding activities for which
the fund can be used to support including:
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state ferry construction, AS 19.65.025 and AS 46.08.040(d);
the Citizens Oversight Council, AS 46.08.040(d)

the repeal of the Conservation Surcharge on Oil replaced by this bill, AS
43.55.200-240—these three are the same as the previous "D" draft, plus

removes DES's authority to contract for personnel to respond to releases, AS
26.23.195(b); and

reference to the Division of Emergency services in AS 46.08.190(3), a technical
change to reflect the shift in department assignments.

Section 48 is inserted to clarify how appropriations, if ang, made to the spill
reserve fund, mentioned within the text of AS 29.60.510(b), are to be treated for
purposes of determining whether they are to be treated as expenditures for the oil
and hazardous substance release response fund in conjunction with the factors
applicable to suspension or ro imposition of the severance tax conservation
surcharge. Since, in bill section 5, the statutory reference to "spill reserve" would
be repealed, the provision is drafted as an uncodified, temporary law section with a
limited applicability.

Section 49. Explains the applicability of the new definition of "catastrophic oil
discharge."

Section 50 sets out a transition mechanism for amounts collected under the nickel-
per-barrel surcharge after June 30,1993, and until the effective date of this Act.

Section 51 protects or "holds harmless" the terms of members of the response
commission despite transfer of the commission by bill section 47.

January 23,1994
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U.S. LAW
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O fficial* Are Inundated With Laat-Minute
Response Plans. Thousands of plans poured
Into Washington. DC. and various regional of-
fices around the country within days of the
February 18 deadline. Now It's up to the
federal agencies to review the plans by August
18. or to Issue Interim letters of approval that
will be valid for two years.

In the interim, the agencies are still plowing
through the rulemaking process: the U8CG
published interim final rules for vessels and
marine transportation-related facilities on
February 5: EP A published Its proposed rule
for non-transportatlon-related onshore
facilities on February 17; the RBPApui an in-
terim fnal rule for onshore pipelines Into ef-
fect on January 5; and MM8 published an
interim final rule for offshore facilities on
February 8. Also: the USCG has classified
22 OSROs to date (see column on page 3).

Pint Settlements Under OPA 90 Total
$14.7 Million. DOJ filed the first two judicial
settlements under OPA 90 with a US district
court In Washington State on February 10.
DOJ resolved complaints concerning oil spills
in 1991 against Texaco and US Oil that totaled
$14.7 million — an amount attorneys say they
could never have gotten under the Clean
Water Act.

Congressional Com m ittees Vie for Jurisdic-
tion Over OPA 90.
gress have caused a stir between the House
Merchant Marine and Fisheries (MM&F) Com -
mittee and the House Natural Resources (NR)
Committee.
tee held a hearing on the status ofoil spill
response In light of the Shetland Islands spill.
Then on February 17. an MM &F subcom m it-
tee held Its own hearing to discuss progress
on the implementation of OPA 90.

The recent shifts in Con-

Attorneys Conaidsr Ways to Avoid Interna-
tional Liability Limita in tho Braor Caaa.
Speculation has mounted In recent weeks over

whether US attorneys may be able to try a

On February 4. an NR subcomm it-

page 11..
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case for damages from the January 5 Shetland
Islands spill in US courts. They think it may
be possible to show that the owner of the
tanker Braer has some US connection.

Study ofLeak Detection Devices on
Tankshipo Precedes NFRM. On Februaiy 5.
the USCG made available its report entitled
Tank Level Detection Devicesfor the Carriage of
OiL The USCG said itwould use the study to
develop a notice of proposed rulemaking to im -
plement section 4110 of OPA 90. The study
evaluates leak scenarios and suggests an ap-
proach to developing standards for the ap-
proval of devices.

Aiaaka AO Raisas Concerns About the
Alaska Attor-
ney General Charles Cole is a member of the

En'on Valdes Trustee Council.

trustee council that must determine how the
Exxon Valdez settlement money must be
spent. He spoke at the Exxon Valdez Oil Spill
Symposium on February 2-5 in Anchorage on
some of the problems inherent in the current
syotem ofusing trustees to determine restora-
tion projects.

Mora States Are Charging Pees for Oil Spill
Response. The OSLR staffhas put together a
chart comparing state per-barrel/per-gallon
fees on oil that help fund the cleanup ofoil
spills. We learned during our research that a
few states currently have bills in committee
that deal with this issue. HB 1194 in Hawaii,
for example, proposes a 6-cenls-per-barrel lax
on oil to support a $7 million fund for preven-
tion and response.

Ifewa Briefs

State and Federal Agencies Work with
Industry lo Schedule Drills in Washing!

USCG to Regulate the Transfer of Oil to or
from Motor Carriers and Railroads

Hotline
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on the proposed restoration plan. Cole said many
people were concerned that the trustees and res-
toration team are “too closely associated with the

state and federal agencies involved with the dam -

age assessment and restoration process." Cur-
rently. each trustee appoints a member of the
restoration team, whose purpose is to take on
the day-to-day management and administrative
functions of implementing the restoration program.

They raised interesting questions. Cole said,

such as: Do the projects recommended by the res-

toration team include work that the government
agencies should be doing as part of normal agen-
cy operations? Are the proposed projects related
to the assessment of damage from the oil spill, or
are they directed to the study ofdecreases in
species observed before the spill? Is the amount
of funding sought for the projects designed to
supplement the agencies' legislative appropria-
tions. particularly in the area of overhead? and
Does the fact that restoration team members
propose projects that will be performed by the

LAW REPORT

agencies that employ them inhibit their ability to
make critical evaluations of other projects?

“I'think we should give consideration as trustees
to providing more balance in the restoration team
and perhaps having it composed of a lesser
proportion of members from state and federal
agencies, advised Cole. “Ifthis restoration
process is not viewed as wholesome by the
public, it will not be successful.”

Cole also reminded the audience that no one. by
way of legislation or otherwise, can change the
terms of the settlement. “l say that because there
has been support, particularly in the environmen-
tal community, to have Congress enact legislation
that would require the trustees as part of their
duties under the agreement to spend between
70% and 80% oft" wavailable funds for the ac-
quisition of habitat. Under the agreement, the
trustee council can only deal with resources af-
fected by the spill. “Unless lands were affected,
we can't consider acquiring them." he said.

More States Are Charging Fees for Qil Spill Response

In response to a hotline call concerning a com-
parison of state fees on oil for spill response pur-
poses. the OSLR staff decided to research the
issue. We collected some interesting findings.
Forone. agencies in nearly all of the states
charge some sort of fee on facility and/or vessel
owners and operators for oversight activities
(e.g.. annual licensing fees), and the majority of
states in the US charge a per-gallon or per-barrel
fee on the oil itself (either on crude oil. motor
fuels, oron all types of petroleum) to be used in
the event of a leak or spill. (Unlike any other
state. Oregon charges a substantial annual fee of
$3,000 for facilities and a per-trip fee for vessels.)

As ageneral rule, the money from a state tax on
oil isadded to a fund that may be used forany-

thing from adm inistration costs to the reimburse-

ment of cleanup/remediation expenditures.
Some funds are treated as insurance policies,
while others are financed primarily through the
collection of penalties. Likewise, some fee/fund
systems are designed so that the fund could
reach a cap at which point the fee would be shut
off. while others are designed to generate the
same amount of available money each year.

During our research, we also found thata num -
ber of states have bills in comm ittee that deal, in
some way. with the issue of fees on oil for spill

response. Among them are: SB 228 in Montana

Page 12
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that would charge ~4 ofa cent per gallon on
diesel and other oil products in addition to
gasoline; HB 172 and HB 434 in New Hampshire
that would allow the state to collect the fee at the
time of import rather than at the time of sale to
ease the collection process; HB 1739 in Virginia
that would also change how the state collects the
fee; HB 228 in Idaho that would impose an addi-
tional 1cent-per-gallon fee on petroleum to
finance the Idaho Petroleum Remediation Fund;
and HB 1194 in Hawaii that would establish a 6
cents-per-barrel tax on oil entering the state to
finance the Environmental Response Revolving
Fund. Hawaii’s fund would be used for
petroleum release prevention, response, and
cleanup programs, and would be capped at $7
million (officials expect that the fund will not
reach the $7 million cap for eight years). (The

W ashington State Office of Marine Safety's legisla-
tive proposal to charge a per-trip fee on vessels
coming into Puget Sound died in its early stages.)

The accompanying chart provides a run-down of
each state's fee policies. Note: to keep things
simple, we only included information concerning
fees on oil (noton hazardous substances) and fees
specifically meant for spill/leak response or reme-
diation (we did not include information, for ex-
ample. on New Mexico's fund forabandoned wells).

M arch 1993
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Stale
Alabama
Alaska

Arizona

Arkansas
California

Colorado
Connecticut
Delaware

Florida

Georgia
Hawalii
ldaho

[llinois
Indiana
lowa
Kansas

Kentucky
Louisiana

State Feeson OH for SpiMResponse and Administration Costs’

Fee”
None
5cents per barrel

1cent pergallon of gasoline (all kinds), diesel,
and kerosene

None

25cents per barrel lor response (this has not
been collected since FeF 1991 when the fund
reached its cap); 4cents per barrel lor
administration (this may be reduced by the
administrator in future years)

None
None
<Ktoof a % ot the gross receipts tax

2cents per barrel

None
None
, c«nl pergallon

None
Nona
None
16cents per barret

None
2cents per barrel

Who Must Pay

Every oil producer in the state

The UST owner when oil is purchased or when
the annual tax return is due

Every marine terminal operator for oil delivered

through the terminal; every pipeline operator for

oiltransported into the state; and just the 25-
cent lee lor refinery operators tor crude oil
received at the refinery

The wholesaler of petroleum and petroleum

products (an exemption is allowea for crude oil)

Any person who engages in the production or
importation ot oil

The first licensed distributor who transfersa
petroleum product to another legal entity within
the state

The first purchaser ot the ol

Every person owning crude oil in a vessel at
the timp the oil is transferred to a marine
terminal within the state (except for at LOOP)

Where the Money Goes

The Oil and Hazardous Substance Release
Response Fund ﬁnow at about $40 million;
capped at $50 million)

10%goes into a Loan Account, the rest goes

into the State Assurance Fund (now at about
$40 million; no cap)

The Oil Spill Response Trust Fund ($50 million)

and the Qil Spill Prevention and Administration
Fund (meant to generate about $20 million
annually)

The DE Hazarcjus Substance Cleanup Act
Fund (now at about $4 million; no cap)

The Coastal Protection Trust Fund (now at
about $18 million; capped at $50 million)

The Petroleum Clean Water Storage Tank Trust
Ful|r|1.d Snow at about $20 million; capped at $30
million

A portion funds the conservation division of the
Kansas Corporation Commission, and the rest
goes into the Conservation Fee Fund (now a!
reast $500,000; capped at $1 million)

The Oil Spill Contingency Fund (now at about

$10-12 million; capﬁed at $15 million, but only if
ed through the collection ot

that amount is reac
fees)

'Thisdoes not relerto small one-time tees (e.g., lor registration or licensing); only per-gallon, per-barrel, or per trip fees.
“Fees are assessed only once for the sam e oil.
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State
Maine

Maryland

Massachusetts
Michigan

Minnesota
Mississippi
Missouri
Montana

Nebraska

Nevada

New Hampshire

New Jersey

New Mexico

State Fees on OHfor Spill Response and Administration Costs*, continued

Fat"

4 cents per barrel %orcoastal and inland
cleanup; 44 cents (gasoline), 25cents (42,
kerosene, jet fuel, and diesel), and 10 cents
(46) per barrel lor groundwater cleanup

Vaol a cent per barrel lor cleanup; Scents per
barrellor upgrading underground storage tanks

None
Teof a cent pergallon of petroleum products

None
None
$25per 8,000 gallons

of a cent per gallon ghe fee is currently shut
off until the fund drops below $4 million)

Vio ol a cent per gallon on motor fuels
(although now it is at Vio ol a cent per gallon on
motor fuels plus Vio of a cent per gallon on all
other petroleum since the fund dropped down
to $2 million; the fee will return to Vio of a cent
when the fund reaches $4 million)

Vio of a cent pergallon on most petroleum
products

Vio of a cent per galbn forthe ODD Fund; Vio
of a cent pergalbn forthe OPC Fund

1 cents perbarrel for major facility owners

None

Who Must Pay

Forcoastal and inland cleanup: every person
that first transports oil in Maine. For ground-
water cleanup: terminal facilities that first
transfer the products and any person that first
transports oil into the state (no fee on exports)

The tank owner

Allthose selling refined oil for resale

The tank owner upon delivery of gasoline
The gasoline distributor

The refiner, importer, or distributor that first
sells within the state

»

The refineror importer

The distributor of motor fuels at the time of sale

(forthe Vio of a cent fee); the distributor of all
oil at the time of sab (forthe Vio of a cent fee)

The operator or owner of the receiving or
transferring major facility

Where the Money Goes

The Maine Coastal and Inland Surface Oil
Cleanup Fund (now at about $4 million; capped
at $6 million), and the Groundwater Oil
Cleanup Fund (now at about $12 million;
capped at $15 million)

The Maryland Oil Disaster Containment,
Cleanup, and Contingency Fund (capped at $5
million), and the Underground Storage Tank
Upgrad.e and Replacement Fund (now at about
$4.5 millon; capped at $5 million)

The Ml Underground Storage Tank Financial
Assurance Fund (now at about $52 million; no

cap)

The Underground Storage Tank Insurance
Fund (capped at $8 million)

The Petroleum Tank Release Cleanup Fund
(now at about $5millbn; capped al $8 million)

The Petroleum Release Remedial Action, and
Reimbursement Fund (now at about $31
million: capped at $5 million)

The State Petrobum Fund (now at about $4
million; capped at $7.5 million)

The Oil Discharge, Disposal, id Cleanup
Fund (the ODD Fund: now at about $9.1
million; capped at $10 millbn); The Oil Pollutbn
Control Fund (the OPC Fund: now at abc"t
$35 millbn; capped at $5 million)

The NJ Spill Compensation Fund (now at about
$72 million; no cap)

‘Thisdoes notreferto smallone-time lees (e.g., lor registration or licensing); only per-gallon, per-barrel, or per-trip lees.
"Fees are assessed only once tor the same oil.
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State Fees on Oil for Spill Response and Administration Costs*, continued

State Feg**

New York
owners

North Carolina None
North Dakota None
Ohio None

Oklahoma t cent per gallon

Oregon $650 per trip tor tank vessels; $28 per trip for
barges; and $25 per trip lor cargo vessels
(fecilitiesmust pay $3,000 per year)

Pennsylvania None
Rhode bland

South Carolina VS cent per gallon on all petroleum

South Dakota 1 cent per galbn

Tennessee None

Texas 2 cents per barrel
Utah None

Vermont 1 cent per gallon
Virginia ol a cent per gallon
Washington 5 cents per barrel

West Virginia None
Wisconsin

Wyoming 1 cent per gallon

Currently at 4 cents per barrel for major fecility

(HZci*bur,”)

None (There isan Oil Release Response Fund)

1.4 cents ol every 2 cents per gallon collected

Who Muat Pay

The major facilityowner at the point ol import
or receipt

The fuel distributor

All vessels and fecilities

The refiner or tank owner that first sells the ail
in the state

The oil distributors

Every person owning crude il ina vessel at
the time such crude oil is transferred to or from
amarine terminal

Motor iWisdist"butors
Any importer o. gasoline, special fuels, and
heating oil

The owner of the crude oil or petroleum product
immediately alter receipt intoa storage tank of
a marine terminal from a vessel

Fuel consumers

Where the Money Goes
The NY Environmental Protection and Spill

Compensation Fund (now at about $17 million;
capped at $25 million)

The 0K Petroleum Underground Release
Indemnity Fund (now at about $6-$7 million, no
cap)

The Oil Spill Prevention Fund (capped at
$153,600)

The State Underground Petroleum Response
Bank (capped at $15 million)

The SD Petroleum Release Compensation Fund
(now at about $100,000; capped at $5 million)

The Coastal Protection Fund (now at about $20
million; capped at $25 million)

The Vermont Petroleum Cleanup Fund

The VA Petroleum Storage Tank Fund (now at
about $17 million; no cap)

The State Oil Spill Response Account (now at
about $4.5 million; capped at $25 million and
the Administration 3 Account (no cap)

The Petroleum Environmental Cleanup Fund

The State Corrective Account (now at about
$1.5 million) and the Slate Financial
Responsibility Account (now at about $6.2
million); there must be a total of $20 million in
both accounts before the fee is shut off

‘Thisdoes not reler to smallone time tees (e g.. lor registration or licensing); only per-gallon, per-barrel, or per-trip lees.

“Fees are assessed only once lor the sam e oil.
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Alaska State Legislature

130 Seward Street. Suite 218
Juneau. Alaska 99801-2196

Legislative Research Agency
Phone: (907) 465-3991

Fax: (907) 463-3351

April 16 1983
MEMORANDUM
TO  Ryreseative Kay Broan

FROM Maria Qadaszewdd' ad Paula aScavera
Legdative Amalysts 0

RE Other States' Funds Similar to Alaska’'s Oil and Hazardous Spill Response
Fund
Research Reguest B 186

You asked for informetion about funds estaldished in other dates that are similar to Alaska's
Oil and Hazardous Spill Response Fund (the so-called "470 Fund'). e contacted six States
(Cdlifornia, Horida, Lousiana, New Jarsey, Texas and Washington) to dotain conpearative
informetion.  Although ather dates have similar funds, these are a sande of those* thett tax
oil, petrdeum products or ather pallutants to pay for adeanup or response fund.

The attadhed talde sunmanizes key features of oil spill funds inthose Sates e listed only
those funds which are firenced primarily by atax and not by pollution fines or settlenents.
In aprelimnary version of this menmorandum we provided oopies of relevant Satuies from
the six dates listed above and arepart from Texas, o il spill Prevention and Response Act

Progress Report.



Representative Brown
April 16, 1993
Page 2

Attached to this menorandum is anartide fromthe o it spilt u.s. Law report (March 1993
containing information on a S0<dae suvey of date fess an ail for spill respose ad
admnistrative costs.1 This talde, dong with the informeation confalled by our office, show
that date taxes on petrdeum produdts for spill resoonse vary from zero to the 87 cants per
bard in Horida.2

W& hope this informetion is useful for your puposes. Heese do not hesitate to contact Ls
If you heve additional guestions.

Attachments

"This artide (peges 12 - 15 of the March 1998 issLe) is reprinted with permrission from
Quter Informetion Corporation, 37 Broadway, Ardington, MA (02174, (tdepghore
800-881-1950 or 617-648-8700). Reproduction without exaress permrission of the publisher
is forbidden by law.

2t gopears thet in Horida sore petrdeum produdts are taxed for three separate funds-80
cents per bard plus 2 to 5 oants per bard plus 2 cents per bard (totaling 87 carts per
banel). No singe date official in Horida seeed to know about al three funds listed an
the talde prepared by this agency.  Harida officials with whom we spake were ade to soeek
only about the fund they administered and were urelde to confirmwith 100 percent certainty
that petrdeum fuels (gasdine, desd, kerosene, aviation fudl, hedting oil, etc) were taxed
by al three funds. They all, honever, "thought it wes true” thet some petrdeum produdts
were taxed three tines.



State Fund

California Oil Spill
Response Trust

Fund

California Oil Spill
Prevention
Administrative
Fund

Florida Inland
Protection Trust
Fund
(Chapter 376,
Section 3071)

Florida Water
Quality Assurance
Trust Fund
(Chapter 376.
Section 307)

Florida Coasta
Protection Trust
Fund
(Chapter 376.
Section 11)

Primary Revenue Source

25 cents/barrel on crude oil
or petroleum products
received at a marine terminal
or transported by pipeline

4 cents/barrel on crude oil or
petroleum products received
at a marine terminal or
transported by pipeline

30.60. or 80 cents/barrel tax
on pollutants (petroleum
fuels) produced or imported
into the state (rate varies with
unobligated balance of fund);
tax is currently at the highest
level and is expected to
remain there indefinateiy
(annual revenue at 80 cents is
still not sufficient to pay all the
claims against the fund)

varies with type of product
and amount in fund; $1 or
$2/lead acid battery; 2.3 or
5.9 cents/gallon solvents; 1
or 2.5 cents/gallon motor
oil; 2to 5 cents/barrel
petroleum products

2 cents/barrel tax on
pollutants (includes pesticides
ammonia, chlorine, and

other oil products) produced
or imported into the state;

tax suspended when fund
reaches $50 million,
reinposed at $40 million

Purpose / Use

for cleanup of oil in marine waters or cleanup
of oil that will impact marine waters

administering, operating, managing, staffing, and
plan reviewing of oil spills in marine waters or
impacting marine waters

cleanup of discharges of petroleum or petroleum
products from stationary petroleum storage
facilities; investigation and assessment of
con'iminated sites; restoration or replacement of
pot&ble water supplies; rehabilitation, maintenance
and monitoring of contaminated sites; cost
recovery expenses; administrative expenses
including costs incurred by the Department of
Health in providing field and laboratory services;
some activities related to the removal arid
replacement of petroleum storage systems

to restore or replace potable water supplies; for the

investigation, assessment, cleanup, restoration,
maintenance, and monitoring of any site
contaminated with hazardous wastes, hazardous
substances as defined by CERCLA, pollutants,
substances suspected to be carcinogenic or toxic
to humans, or substances which pose a serious
danger to public health or welfare

to provide a mechanism to have financial resources

immediately available for prevention of. and
cleanup and rehabilitation after, a pollutant

discharge, to prevent further damage by the

pollutant, and to pay fordamans
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Comments

Fund has reached its cap of $50 million

Approximate annual revenue = $20 million
Approximate number of personnel funded = 190
Approximate annual expenditures = $18 million

Approximate annual revenue = $155 million
Approximate number of personnel funded = 50
Approximate annual expenditures = $155 million

Approximate annual revenue = $25 million
Approximate number of personnel funded = 35
Approximate annual expenditures = $25 million

Approximate annual revenue = n/a
Approximate number of personnel funded = 17
Approximate annual expenditures = n/a

-
Contact

Department of Fish
and Game. Oil Spill
Prevention and
Response Office
(916) 445-9338

Department of
Environmental
Regulation, Division
of Petroleum
Cleanup

(904) 487-3299

Department of
Environmental
Regulation, Bureau
of Waste
Management

(904) 488-0190

Department of
Natural Resources,
Office of Coastal
Protection

(904) 488-2974



Stale Fund

Louisiana Oil Spill
Contingency Fund
(RS 30: 2451 -2496)

New Jersey Spill
Compensation

Fund
(NJSA 58:10-23.11)

Texas Coastal
Protection Fund
(Texas Natural
Resource Code,
Section 40.152)

Primary Revenue Source

2cents/barrel fee on all
crude oil transferred to or
from a vessel ata marine
teiminal within the state:

fee suspended when fund
reaches $15million,
reinposed at $8million;
under certain conditions, fee
can double to 4cents until
fund reaches $30million

15 cents/barrel tax on oil
and petroleum products
transferred within state; 1.75
to approximately 4 cents per
harreltax on all hazardous
substances transferred
within the state

2cents/barrel tax on all
crude oil loaded or
off-loaded in Tex*'
ports; tax suspended
when fund reaches $25
million, rernposed at $14
million

| TO

M illiNDISIARD O UB SUBSTANCEBPSIL RESPONSE FUND

Purpose / Use

administrative expenses of the office of the
coordinator (notto exceed $350,000 annually);
removal costs and damages related to actual or
threatened discharges of oil; removal costs related
to abatementand containment of actual or
threatened discharges of oil; protection,
assessment, restoration, rehabilitation, or
replacement of ormitigation of damage to natural
resources; operating costs and contracts for
response prevention (notto exceed $5000,000
annually); othercosts and damages

authorized by statute- grants to universities for
Research and Development (not to exceed
$750,000 annually)

all direct/indirect costs for oiland hazardous
substance spills; research and development;
administrative costs of oil spill plan reviews

administrative expenses, personneland training
expenses, equipment maintenance, and operating
costs related to implementation and enforcement
of statute; response costs related to abatement and
containment of actual or threatened discharges of
oil; damages related to actual or threatened
discharges of oil; assessment, restoration,
rehabilitation, or replacement of or mitigation of
damage to natural resources; interagency contracts
(notto exceed $1.25million annually): purchase of
response equipment (notto exceed $4 million) and
the purchase of replacement equipment as
necessary; othercosts and damages authorized by
statute
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Comments Contact

Approximate annual revenue = $9million
Approximate number of personnel funded = 10
Approximate annual expenditures = $500,000

Office of the
Louisiana Qil bpill
Coordinator

(504) 922-3230

Approximate annual revenue = $14 million
Approximate number of personnel funded = 100
Approximate annual expenditures = $5million
ApprommatelY $70million currentI% in fund;
interest from fund 8ays for researc
(approximately $500,000 annually)

Department of
Environmental
Protection, Bureau
of Discharge
Prevention

(609) 984-4306

Approximate annual revenue = $12 million General Land Office,
Approximate number of personnel funded = 40  Qil Spill Prevention
Approximate annual expenditures = $6million  and Response

(512) 463-5329
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State Fund Primary Revenue Source

W a.shington Qil 2 cents/barrel tax on all
Spill Response  crude oil and petroleum

Account products delivered to
(RCW Chapter marine terminals in the
90.56) state
Washington Oil 3 cents/barrel tax o.. all
Spill crude oil and petroleum
Administration products delivered to
Account marine terminals in the
(RCW Chapter state
90.56)

n/a = not available at this time

Ililil S&BS5TH) STATE FUW3S SttlHAI
U.RESPONSE FUND

Purpose / Use

for cleanup costs of oil and petroleum product
spills, when the spill costs exceed $50,000

for routine cleanup response, management, staff,
enforcement, plan review, coordination and public
outreach.

Sources: Statutes of, and interviews with officials in, states listed.

Prepared by the Legislative Research Agency, April 1993 (93.186).

Comments

Approximate annual revenue = $3 million
Approximate number of personnel funded = 0
Approximate annual expenditures = n/a

Approximate annual revenue =$4 million
Approximate Number of personnel funded = 35
Approximate annual expenditures =$4 million

Contact

Department of
Ecology. Response
to Hazardous
Material Spills
(206) 459-6658
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Alaska North Slope Oil Profits and
Proposed Environmental Mitigation Measures

Richard A. Fineberg
Box 416
Ester, Alaska 99725

(Advance copy o fa paper preparedfor presentation at the 15th Annual North American
Conference o fthe International Associationfor Energy Economics, Westin Hotel,
Seattle, Washington, Oct. 11-13,1993 frevised 8/18/93))

ABSTRACT

This paper describes a model that uses available public information on North
Slope production economics to place proposed expenditures on environmental
measures in the context o fNorth Slope per-barrel costs andprofits. It is estimated that
after-tax profitsfrom North Slope production and pipelining operations exceed $3
billion annually. 1fthese operations were controlled by onefirm (infact, three
companies control more than 90% o fAlaska's production and pipelinefacilities), that
company would rank among thefive mostprofitable industrial corporations in the
nation. Using the per-barrel model and Alaska Department o fRevenueforecast
scenarios, it is also possible to estimatefttture North Slope profits. It is estimated that
currently debated expenditures o f$150millionfor spill prevention and environmental
mitigation measures would reduce industryprofits in the year 2000by approximately
one centper barrel, comparedto total after-tax profits in excess o f$5.00per barrel.

INTRODUCTION

Alaska is often the reluctant host to intense public policy battles between
environmental protection and development These issues are frequently cast in
economic terms: How much can the proponents of a proposed project afford to pay
for environmental protection measures? Or. What will be the economic
consequences of going forward with, delaying or halting the project? Because
economics frequently frames these questions, it seems appropriate to ask whether
economics can also provide answers. Certainly economics is the correct discipline
for analyzing the costs. At the same time, it must be recognized that assessment of
environmental risk is not turfon which economists are necessarily expert With this
background in mind, we will look at one manifestation of Alaska's perpetual debate:
How much spending on environmental protection — principally on prevention of oil
spills and mitigation of other potential environmental hazards — should the owners of
the Trans-Alaska Pipelinei (TAPS) be required to bear?

This question frequently finds its way Into the public policy arena, especially
since March 24,1989, when the tanker Exxon Valdez banged into Bligh Reefin
Prince William Sound The ruptured tanker caused the largest oil spill in the history
of this nation.£Z Itis widely understood by all but oil industry attorneys and officials
that the oil companies that were charged with responsibility for safe shipment of
Alaska North Slope (ANS) oil failed miserably on their long-standing promises to
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build and operate the safest system in the world, and to respond promptly and
effectively to any spill that should occur D Itisalso undisputed that since 1989, the
owners have spent hundreds of millions of dollars in repairing pipeline problems and
upgrading their inadequate prevention and response systems.

Two currently debated proposed environmental mitigation measures are a vapor
emissions recovery system to capture potentially toxic emissions vented during
loading and off-lopduig tankers at Valdez and specially-designed tractor tugs to
handle a disabled tanker. Both measures are in place at other ports, but not at the
Alaska terminal that ships approximately 20 percent of the nation's domestic crude oil
production. Together, it is estimated that these improvements would cost the North
Slope owners up to $150 million. Should these measures be required, or has
Alaska's leading industry and revenue producer spent enough? To answer this
question requires balancing environmental risks against the costs of prevention and
mitigation measures. This paper focuses on the second halfof this equation.

THE PROBLEM: WILL ENVIRONMENTAL EXPENDITURES KILL
ALASKA'S GOLDEN GOOSE?

Each year the nation's largest oil shipment facility, situated three miles across
Port VValdez from the town of Valdez, puts one million pounds of benzene, a known
carcinogen, into the atmosphere. Alyeska asserts that no serious documentable health
risk exists from the pipeline terminal. Unpersuaded by its review of the industry-
funded scientific study on which Alyeska relies, in September 1992 the
Congressionaliy-mandated Prince William Sound Regional Citizen's Advisory
Council passed a unanimous resolution asking Alyeska to install immediately a vapor
recovery system to capture and incinerate the gasses vented when tankers deballast
and load at VValdez. Alyeska declined. In his response to the oversight group,
Alyeska's then-Presideot J.B. Hermiller cited current regulati% s that do not require
the venting system, current health risk information and the $ million cost as the
driving factors in his rejection of the petition.*

Special escort vessels known as tractor tugs have been commissioned to
accompany tankers in and out of port at the Louisiana Off-Shore Oil Port facility
(LOOP), Puget Sound and San Francisco Bay. With a special, mid-ship propulsion
system that allows the tractor tug to apply power in any direction, not just forward,
the tractor tug isjudged by many experts as superior to the conventional tug because
it can provide both retarding forces and effective steering assistance. Two tractor
tugs would cost approximately $25 million. Alyeska's owners have deferred
obtaining for Prince William Sound the vessels they have procured for other ports.5

The motivation for these decisions is reflected in the statements of Alyeska
officials, who have warned repeatedly that the costs of the environmental protection
measures at Port Valdez and on the TAPS line itself must be weighed carefully
against the fact that oil production is now declining and increased costs will cut into
long-term North Slope production, inevitably hastening the demise of Alaska's
golden goose. For example, speaking at an international conference on energy
issues in Anchorage in July 1992, Alyeska Vice President for Environment and
Contingencies M.F.G. Williams pointed out that "there comes a time when all of
those small costs [on environmental measures] become factors in future operating or
investment decisions." As an example, Williams turned to his experience in coal
mining to suggest that foreign coal producers seemed to undercut their U.S. "
competitors "by the amount we had to pay to the U.S. for end of mine reclamation. 6
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Ina January 6 1992 speech to the Anchorage Chamber of Commerce,
Alyeska's HermiUer warned that North Slope production was declining and put out
his usual strong plug for a cost-benefit approach to environmental regulation. "If the
state imposes excessive financial burdens on the owners of the production going
through the line or on the pipeline system itself," HermiUer said, "the line will close
sooner than later." As an example of a cost Alyeska should not be asked to bear until
unacceptable harm to the environment or to public health is shown, HermiUer cited
the vapor recovery system he later rejected.

"We must live within our means," HermiUer said. "If as throughput declines
one third over the next six years and our costs are reduced by less than one third
during the same period, our cost per barrel will increase. Accordingly, we must find
ways to reduce costs to be able to keep tn? pipeline a viable economic enterprise for
as long as pc iible in the coming years.

To assess the economic validity of the Alyeska position, it is necessary to ask
what level of expenditures might— or might not — be within the means of Alyeska
and its owner companies.

ANS PRODUCTION AND PIPELINE PROFITS

Although profits from Alaska North Slope production and pipelining are not
reported by the producing companies or any government entity, using a variety of
published sources it is possible to estimate average profits with a fair degree of
precision. Once the data are assembled, profits to the North Slope owners can be
estimated by subtracting production and shipping costs, taxes and royalties from the
market price of oil. An example of profit calculations for 1991 is provided in Table 1
on the following page. That table begins with the Lower-48 sales price of oil (line
1), then subtracts pipeline charges (lines 4 and 5) and marine transportation (line 12)
to estabUsh a field or basis price (line 13) for calculating state royalties and production
and property taxes (Une 14). After those payments are calculated, operating and
capital costs (line 15) are removed State income tax, estimated from published
figures (line 17), is then subtracted The resulting net revalue figure is the basis for
estimating federal income tax (line 18). The producers also own TAPS and the feeder
pipelines in shares roughly equal to their production shares, with the exception of
Conoco (which produces the Milne Point field — less than two percent of total ANS
production — but has no ownership share in TAPS). To develop a comprehensive
picture of North Slope profitability, TAPS profits (line 11) and feeder line profits
(line 8) therefore must be adued to production profits. The resulting total appears at
line 22 To account for different market and transportation prices for West and Gulf
Coast oil, calculations are made for each destination. The weighted average of West
Coast and Gulf Coast ANS dispositions appears at line 23.*

Where official data are not available or are in dispute, the model relies on
conservative estimates that tend to understate ANS profits. For example, the property
tax is based on a gross Alaska tax figure that includes Cook Inlet facilities and
therefore overestimates the tax on ANS production and, correspondingly,
underestimates industry profits. Similarly, the federal income tax is estimated at
32.1% - very near the nominal rate of 34% and much higher than the rate that the
limited information available from published studies indicates that oil companies
actually pay.*
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Tahirl FaiiMfcriAUifc«N<ilhSkwFrBArti(ral PiBdiM Profili far 1991

BoihStoatrefy Andanv All HELPS I € P Sk g P -3/,
GulfCond W. Coaal

1 Average Price for ANS (Spa) S18J5 $1721
2 Quality Adjuated Price
3 PnvWnin./Diction uvuv vt waane

.. Maysa

Aladta Dept, of Revenue (ADOR) data
fUaed for individual field analyaii]

a Production 664.8W / 1.822 Aloha Dept. ofNrauil Reaourceadau
b. Vohme to Ena / Went Cunal (*) 2193*  78.07* Front ADOR do*
4 Feeder Pipeline Tariff* (0.10  (%0.10) Waghtd. avg. nun of ileam 4a thru 4g
a Opening A capital coau (30.04)  ($0.04) Aiaaka Dept, of Law (ADL 7/29(92) leaa 4b
b Stale A local property tax (pipcliaca) 00 $0.00 30* oftotal ADOR property tax
¢ Stale income tax (pipelinea) $0.00 $0.00 4d * (eff. u«e tax me / eff. fed. tax Mr.)
d Federal income tax (pipelinea) ($0.01)  (SO01) ADL (7/29/92) leaa item 4c
e Aftertax margin (0.02)  ($002) ADL (7/29/92)
f Recovery of deferred return ($0.01)  ($0.01) *
1 DRAR allowance $0.00  $0.00 )
5 TAPS Pipeline Tariff ($3.41) (%341 Sumof ileaa 5athro 3h
a Operating A capital coala ($131)  (%131) Marita Dept, of Law (ADL; 7/29/92) leaa 5b
b Sune A local property tax (pipeliaoa’ ($ffl5)  ($015) 30* of total ADOR propoty lax
¢ Slate income tax (pipelinea) (0.09)  ($009) 5d « (off. nate tax Me / eff. fed. tax me)
d Federal income tax (pipelinea) ($0.65)  ($065) ADL (7/29/92) leaa item 5¢
e Aficr-tax margin (30.49)  (30.49) ADL (7/29/92)
f Recovery of defeated retain <$03«)  ($064) ®
f DRARallowance ($0.08)  ($008) )
b Purnpdbiliry Quuge JUaed for individual field analyaii)
6 Suie Shoe (Feeder Linea) <$aoi)  ($0.01) Sumof itema 4b. 4c
7 Federal Share (Feeder Linea) ($0.01)  (%0.01) hem4d
8 fatdnaky Profit (Feeder Linea) $0.03 $0.03 Sumof itema 4c, 4f
9 Suit Share (TAPS) ($025)  ($025) Sum of heme 5b, 5¢
10 Federal Shaft (TAM) ($063)  ($0.65) heaiSd
11 Indaatxy ProGl (TAPS) $1.13 $1.13 Sumofileaa Se. 5f
12 Tanker (to Oulf/ We* Coaal) ($3.83)  (51.07) USFRA dau (ADOR)
13 WeHbead value $11.02  $1264 Sumofitemi 1.4,3, 12
14 SIMe Royefciea, ProdUctioc A Property Taxea ($3.01)  ($341) Sum of itema 14a thru 14d
a Rtjyaky (1-30)  ($130) here 13 leaa field ooata * eal_ fieldroyalty
b Severance lax ($131)  ($131) hem 13*.875¢ oonnri aevonree* ELF
¢ Spill R*omac A Couaervabou Taxea ($0.05)  ($003) 1054*375
d Stale A local propoly tax (prodictiou) ($036)  ($036) 70* oftotal DOR property tax
13 Production coau ($3.49)  ($3.49) Sumofiteaa 13a, 15b
a Lifting Coau ($1.19)  ($L.19) Derived from unde publication earimaara
b Depletion, Depreciation A Aaotizatioa ($2.30)  ($230) Derived 'to® trade fxibficarioo eatiomei
16 Net Revenue (production) $432 $5.74 Sumof heme 13,14,15
17 Stale lacaaK Tax (production) j0.15)  ($0.15) From ADOR Spr. 92 hen. leu iu-raa 4c, 5¢
18 Pedant incase Tax (production) ($1.40)  ($1.79) Eat. 321* of itema 16* 17
19 InduaBy Profit (pcwhrctiao) $2.96 $3.79 Samof itema 16 An 18
20 Tout Sme Skate (production - ptpebnea) $332 $332 Sumofbeau 6,9,14,17
21 Tool Federal Shoe (fxodactioe + pipelinea) $2.06 $245 9umofrtema 7, 10, 18
22 Total InAitriy SYofil (production + pipelinea) $4.12 $4.95 SumofitcMI. 11.19
23 CY 91 InAamry Avg. prr-feami ANS Profit $4.77 (Oalf (Uae22 s li*e 3b) ¢

[Ftwk North Siofr Profits and Aldaraw prmrca, p. 43]

Wed Coaal (bat 22* liac 30))
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As Table lindicates, in 1991 after all costs, royalties and taxes were paid,
North Slope owners earned an estimated profit of $4.77 per barrel on their Alaska
production and pipeline operations. TAPS profits accounted for approxiirately
$1.13 per barrel, or 23.7 percent of this total.

Daily profits can be derived from Table 1 by multiplying the daily per-barrel
estimated profits (line 23) by the average daily production (line 3a). Atanavenge
1991 daily production rate of 1.82 million barrels per day, after-tax net profits on
Alaska operations totalled approximately $8.7 million per day. Of thisamount,
TAPS profits o f $1.13 per barrel contributed approximately $2.0 million per day.
Total ANS production and pipeline profits for 1991, estimated by multiplying tit
daily average by 365 days, were $3.17 billion.

Insofar as the profits from ANS production and pipelining are concerned, was
1991 a typical year? As indicated above, profitability of North Slope operations is
not tabulated in any form that will answer that question. ANS protection and
pipeline profits for the years 1977 through 1987 were estimated ina 1989
accountancy study commissioned by the Alaska Department o f Revenue. That report
was prepared by Dr. Edward Deakin, Price-'\Waterhouse Professor of Petroleum
Accounting at the University of Texas. The per-barrel profits model was tested
against Deakin's results for 1987 and the results tracked quite closely, producing a
nearly identical divirion of the economic rents. LL To fill the gap between 1988 and
the present, a simplified version of the model in Table 1 was created for the years
1988-90 and 1992.12 The results of this exercise are shown, with the Deakin’s
1977-87 figures and the 1991 estimate, in Tables 2and 3 on the following pages.

From these data, it is clear that the 1991 resv «' were not unusual. As Table 3
indicates, estimated ANS production and pipeline ofits for the seven-year period
between 1986 and 1992 averaged approxin.stjb j. 7 billion in 1993 dollars.

When the 1977-87 profits estimates fro. .teearlier study are summed with the
1988-92 profits estimated in this report, the North Slope producers have earned a
cumulative after-tax profit of approximately $58.6 billion (nominal) from their Alaska
production and pipeline operations since 1977. Of this sum, $42.3 billion is from

production and $163 billion is from pipeline operations.

Expressed in inflation-adjusted (1993) dollars, estimated North Slope
production and pipelining profits exoeed $85 billion.
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Table 2.
Estimated Aiaala North Slope Emuction and Pipeline Profits
(Nominal t)
(1) ) €) “)
Year North Slope Production TAPS Profits North Slope Production
A Feeder Line Profib & Pipeline Profits
(Nominal $)
1977 $260,000,000.00 $0.00 $260,000,000.00
1978 $639,000,000.00 $570,000,000.00 $1309,000,000.00
1979 $3,030,000,000.00 $1,019,000,000.00 $4,048,000,000.00
1980 $3,212,000,000.00 $949,000,000.00 $4,161,000,000.00
1981 $3,443,000,000.00 $1,046,000,000.00 $4,490,000,000.00
1982 $3,483,000,000.00 $1,250,000,000.00 $4,733,000,000.00
1983 $4,026,000,000.00 $1,457,000,000.00 $5,483,000,000.00
1984 $4,313,000,000.00 $1,686,000,000.00 $5,999,000,000.00
1985 $3,468,000,000.00 $1386,000.000.00 $4,854,000,000.00
1986 $1,250,000,000.00 $1,768,000,000.00 $3,018,000,000.00
1987 $1,989,000,000.00 $1326.000,000.00 $3315,000,000.00
1988 $1,806,922,980.00 $877378,080.00 $2,684301,060.00
1989 $2,591,784,520.00 $811321,680.00 $3,403.006300.00
1990 $3,966,079,950.00 $790358,650.00 $4,756,638,600.00
1991 $2,420,126,800.00 $751303,100.00 $3,171,429,900.00
1992 $2357,119,971.00 $709,052349.00 $3.066,172320.00
1993
Totals: $42355,034321.00 $16396,413.859.00 $58351,448.080.00
(or) (or) (or)
$42.3 billion nominal $ $16.3 billion nominal $ $58.6 billion nominal $
Notes
(2) 1977-87 profits from: Edward B. Deakin, Oil Industry Profitability in Alaska 1969
thru 1987 (Alaska Dept, of Revenue, March 15.1989,Table 01-1,111-3);
1988-92 profits calculated by the author from published sources..
(3) 1977-87 profits from: Edward B. Deakin, Oil Industry Profitability in Alaska 1969

thru 1987 (Aiaaka Dept, of Revenue, March 15,1989, Table 1V-3); 1988-92

profits calculated by the author from published sources.

(4) * (Col.2) + (Col. 3)
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Tibfe 3
Estimated Alisha North Slope Production acd Pipeline Profits
(Nominal and InflatiM-Adjusted 9
1) ) 3) (4) (5)
Year Inflation Index N. Slope Production N. Slope Production
Rate Factor & Pipeline Profits & Pipeline Profits
(Nominal $) (19939%)

1977 65% 2.4636 $260,000,000.00 - $640533,059.05
1978 7.6% 2.3132 $1309,000.000.00 = $2,796,693,638.12
1979 113% 2.1498 $4,048,000,000.00 « $8,702555,990.47
1980 135% 1.9316 $4,161,000,000D0 S $8,037375,842.70
1981 103% 1.7018 $4,490,000,000.00 S $7,641301339.06
1982 63 % 15429 $4,733,000,000.00 = $7302579,412.79
1983 33% 1.4528 $5,483,000,000.00 c $7,965,875,47550
1984 43 % 1.4078 $5,999,000,000.00 S $8,445387367.71
1985 35% 1.3497 $4,854,000j000.00 S $6551.655302.82
1986 1.9% 1.3028 $3,018,000500.00 5 $3,931374542.87
1987 3.6% 1.2785 $3315,000.000.00 sr $4,11053451659
1988 4.1% 1.2341 $2.684301,060.00 S $3312,62755632
1989 4.8% 1.1855 $3,403,006300.00 = $4.034312,887.15
1990 5.4% 1.1312 $4,756,638,600.00 S $5380.785,880.80
1991 43 % 1.0733 $3,171,429,900.00 S $3,403,768,854.47
1992 3.0% 1.0300 $3,066,172320.00 * $3,158,157,489.60
1993 - 1.0000
Total Profits (ANS Production

and Pipelines): $58551,448,080.00 = $85,415,819355.91

(or) (or)
$58.6 billion oominal $ * $85.4 billion 1993 $

Notes
(2) Consumer Price Index (CP1-U); annual % change from previous annua) U.S. city

average, all items ( U.S. DepartmentofLabor,CPI Detailed Report: Data for January

1993, p. 80).

(3) = (Subsequent year index factor) * (current year inflation)

4) 1977-87 profits from:

Edward B. Deakin, Oil Industry Profitability in Alaska 1969

thru 1987 (Alaska Dept, of Revenue, March 13,1989, Appendix E); 1988-92

profits calculated by the author from published sources.

®

(Col. 3)* (Col. 4)
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DISCUSSION

This analysis indicates that the disputed vapor recovery system could be
purchased at a cost of approximately four percent of one year's after-tax profits.
Tractor tugs could be purchased for less than one percent — approximately biree
days'profits. Putotherwise: Spread across theé). billion barrels forecasted North
Slope production between now and 2010, 1) the combined expenditure for these
environmental amenities would come to less than $0.0225 (2-1/4 cents) per barrel.

How big is the 1986-93 average annual ANS production and pipelining profit
of $3.7 billion, anyway? To answer that question, it will be useful to look at die
annual "Fortune 500" ranking of the nation's largest industrial corporations. If ANS
production and pipelining profits were controlled by one firm instead of three, that
company would have equalled the performance of the second most profitable
company on the Fortune 500 in 1991 and would have ranked fourth in 1992.14

What about the thesis of Alyeska's Herrailler's that the pipeline operator must
cut costs in order to "keep the pipeline a viable economic enterprise" because
production is declining? Firstof all, since tbr. TAPS line is wholly owned by the
North Slope producers, its sole function is to transport ANS and there is no
alternative means of transport, it is fatuous to consider TAPS on a stand-alone basis.
Tht, pipelir « is an integral partof North Slope operations. Hermiller's warning,
then, is properly analyzed in terms of production and pipeline profits together, as
shown in the previous tables. To examine Hermiller's argument, ANS operations for
the year 2000can be analyzed in terms of Table 1, using the Alaska Department of
Revenue's forecast assumptions for price and volume. 10 The results are summarized
in Table 4.

Table 4. Estimated ANS Production and Profits in 2000 A,P.
(1992% per barrel)

Forecast Production 355.4 million barrels (971,000 barrels per day)

Forecast Price $19.54

Forecast TAPS, Feeder Line Tariffs ($2.80)
Forecast Tanker Costs ($1.44)
State Royaltien Production & Propeiv Taxes ($3.87)
Production Costs ' ($4.45)
State, Federal Income Tax ($2.36)
Industry Production Profit $4.62
Industry TAPS, Feeder Line Profit $0.71

Total Industry Profit per-barrel $5.34

Source: North Slope Profits and Production Prospect*, p. 72 (using Alaska Dept, of Revenue

Spring 1992 forecast assumptions for state fiscal year 2000).

In the year 2000, additional costs of $0.0225 (2-1/4 cents) per barrel for hard-piping
and tractor tugs would have a negligible effect on profits. Because these costs are
effectively shared with state and federal governments, the loss to the producers would
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amount to approximately one cent per barrel, compared to estimated tax-paid North
Slope production and pipeline profits of $5.34 per barrel. Over the course of that
year, those expenditures would result in a reductic.i of less than $4 million to
estimated net profits totalling $1.9 billion. In making long-term production
decisions, a two to three cent per-barrel change in costs is apt to be lost in the noise of
the much larger uncertainty about prices. Long-range planning forecasts often
consider price changes in $5-per-barrel increments. Finally, these data indicate that
in termsof net income, at the end of the century profits from North Slope operations
would still be on a par with die seventh most profitable corporation in the nation in
1991.

In the absence of information the industry treats as proprietary, itis difficult to
make useful internal rate of return calculati - However, it is interesting to note that
Dealtin's accountancy study estimated the internal rate of return through 1987 at
43.7% if 75 percent of the total investment were financed with debt. Asuraing 100%
eouity financing, Deakin estimated an after-tax rate of return on cash flow of
29.7%. 17 These data indicate that Hermiller's thesis, although logically correct, is
practically useless. Due to the extraordinary profit from ANS operations, the
environmental costs against which Alyeska officials habitually rail are virtually
irrelevant to long-term planning.

Many pieces of the oil market price puzzle are not reported publicly. Even those
that are published are often subject to dispute. These results should therefore be
regarded as estimates rather than precise statemen >of North Slope profits. After
reviewing the effects of changing key factors, Deakin estimated that with b(?t%' public
information, his estimate might range downward by 4% or upward by 1070,

Similar revisions to the 1988-92 numbers are possible, although upward revision in
industry profits seems much more likely than downward. Insum, while the North
Slope producers have consistently declined to make profit figures public, it is
believed that the data used in this analyst produce m estimate of profits that is quite
conservative.

This analysis considers only the profits earned from North Slope production,
feeder lin? shipments to Prudhoe Bay and TAPS shipments to Valdez. These figures
do not include the profits North Slope p: oducers derive from transportation from
Valdez to the Lower 48, or from refining and marketing of ANS. One reason for
excluding these downstream profit sources is that even without ANS, the producers
arguably could realize similar profits using non-ANS crude oil sources to run
equivalent transportation and essentially identical refining and marketing operations.

Two other values of ANS have been identified. One is the value of a stable
supply of crude oil that North Slope development provides the owner companies.
Without ANS, the companies would have to rely for their oil supply on the shifting
sources of the open market Ownership of ANS production enables die major North
Slope producers to plan and design their refineries with an assured supply.
Quantification of this advantage, however, would require the introduction of
assumptions whose bases would be difficult to validate.

The second additional benefit of North Slope operations resides in the collection
by TAPS owners, through the TAPS tariff, of funds for the eventual dismantling and
removal and restoration (DR&R) of the 800-mile pipeline corridor. This is the item
cited by Alyeska's Williams as the kind of environmental cost that could cause
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Alaska's golden goose to cackle its last. In facl} DR&R has turned into a hidden or
off-book cash cow for the North Slope producers of uncelebrated but astonishing
proportions. Instead of requiring that the funds collected against this vague legal
obligation be held in an identifiable reserve account or placed in escrow to ensure
their availability for future use, the 1985 TAPS tariff settlement19allows the TAPS
owners to co-mingle this money with internal accounts, re-invest it for profit or
distribute it to shareholders. According to the terms of the 1985 settlement, the
money collected for DR&R was supposed to equal the amount required to restore the
pipeline corridor to its previous condition. Due to changes in calculating factors such
as inflation, tax rates and estimated corporate earnings on internally-held funds over
the 35-year estimated life of the pipeline, it has been estimated that if dismantling
actually takes place in the second decade o f the next century, TAPS DR&R
collections will exceed requirements by $11.7 to $22.1 billion in 1992 dollars.20
This projected gain o the TAPS owners from TAPS DR&R is in excess o f— over
and above— the annual after-tax profits calculated in this report Many industry
observers believe the pipeline will be in operation for a much longer period, further
increasing the value of the precollected DR&R payments to the owner companies.

One of the surprising facets o f North Slope economics is that its extraordinary
profitability is so dimly understood by the public. Ina lengthy front-page reportin
May 1993, the Anchorage Daily News explained ARCO'’s presence and prospects in
Alaska this way:

ARCO is here, {CEO Lodwrick] Cook and analysts said, because
it has to be: because it understands Alaska and Alaskans, because it
owns » many oil leases in the state and because its enormously profitable
refining and retailing system is geared for North Slope crude.2.

All of this may be true, but the article omitted all reference to North Slope profits,
which are roughly twice that of the company's "enormously profitable refining and
retailing system.

CONCLUSIONS

Alaska is the frequent scene of intense debates in which environmental and
economic values are pitted against each other. Inthose debates, crucial facts about
energy and the environment are frequently obscured. The public, groping blindly in
the absence of meaningful data, looks to its elected officials and bureaucrats for
leadership and information. Public officials, in turn, seem perpetually impaled on the
horns of the environment v. development dilemma. Even development spokesmen
sometimes seem to be confused about key facts that underlie the central issues.

A straight-forward approach to North Slope profitability cuts through rhetoric to
produce estimates of the extraordinary per-barrel net profitability of Alaska's North
Slope operation. These data indicate that the North Slope producers have ample
room to make additional environ-renal expenditures, if warranted, despite public
pronouncements to the contrary by industry officials.

Decisions involving energy and the environment inevitably involve a balancing
of economic and ecological factors. Inview of the statements of Alyeska Pipeline
Service Co. officials on Alaska North Slope economics, it is to be hoped that
Lrdustry's environmental assessments are better than its public economic analyses.
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NOTES )

l. Seven major oil companies own the 800-mile TAPS pipeline, which transports Alaska North
Slope cnme oil from Prudhoe Bay to Valdez, where the oil isloaded on tankers for the Lower 48
states. Three companies — ARCO, BP and Exxon — own approximately 91.5% of TAPS and
93% of ANS production (the latter figure is netofroyalty). For specific field and TAPS ownership
percentages, see British Petroleum, Prudhoe Bay and Beyond [7th Edition; n.d.], p. 2.

2. Damage from the Exxon V »ldex spill is the subject of debates among oil spill specialists. See,
forexample, "Information ol: Valdez Oil Spill — Scientific Studies Sponsored by Exxon" (Exxon
press packet summarizing materials presented at the Symposium on Environmental Toxicology and
Risk Assesmeat, sponsored by the American Society for Testing And Materials), April 26-29, 1993
and "N O AA Response to Exxon Challenge to Ex.' a Valdez Natural Resource Damage Assessment
Database" (National Oceanic and Atmospheric Administration), April 27,1993.

3. In 1971, Britiah Petroleum's head of Environmental Studies promised "[fjor any oil spill...
prompt and effective containment. The best equipment, materials and expertise... will make
operations and Port Valdez and in Prince William Sound the safest in the world." n subsequent
years industry officials frequently made similar promises. However, by 1989 Exxon Jtd entrusted
the newest and largest ship in its Alaska fleet to a Captain who had been barred from (riving in two
states for drunk driving. The Captain, in turn, left the supertanker in control ofan inex xrienced and
overworked Third Mate with a helmsman at the wheelwho was felt by colleagues to be incapable of
painting awall without close supervision. When the spill occurred, the Valdez-based response barge,
which was supposed to have been ready to go on iiwasdiate notice, was out of the water for repairs.
Key response equipment, such as pumps and containmentboom, were either unavailable or buried
under several feet of snow. (For promiser. Alyeska Pipeline Service Co., Hearing Testimony [at
U.S. Department of Interior bearings, Anchorage, February 1971], pp. 32-33. For spill and botched
response, see: National Tnmportation Safety Board, Hearings May 1989 and Marine Accident
Report— Grounding of the U.S. Tinkship EXXON VALDEZ on Blith Reef. Prince William Sour d,
near Vak*** Alaska March 24.1989.esp. Findings and Probable Cause, pp. 166-170 [Report No
NTSB/MAR-90/04] and Alaska Oil Spill Commission, Final Report [State of Alaska, Feb. 1990],

pp. 5-59.)

4. sece: Regional Citizens Advisory Council, Resolution 92-2, Sept. 28,1992; and letter from:s.
HermiUer, President, Alyeska Pipeline Service Co., to Scott Sterling, President, Regional Citizens
Advisory Council. Nov. 16, 1992.

5. see: AnalysiSofrankrr Escort ScoaggJdat Smfnciflcodhy.july 1992 (prepared for Harbor
Safety Committee of the San Francisco Bay Region by Robert Allan Ltd.); Foss/ARCO Tankar
Escon Study (Puget Soud), Sept. 1991; Crowley Maritime Corporation, "Crowley Marine Services
to Purchase Eight New 9,000 h.p. Tractor Tugs," Feb. 9,1993 (press release).

6. M.F.C. Williams, "Ecooomic Regulations and Development* (Conference on Energy Issues for
the 1990s [University of Alaska Anchorage School of Business and Organization of Petroleum
Exporting Countries conference], Anchorage, July 23-24,1992), p. 2. Mr. Williams omitted
mention o f the fact that TAP S owners have already collected a sizable fortune for this purpose
through the liberal terms of the 1985 TAP S tariff settlement (see "Discussion," below).

7. Anchorage Tin** jan. 12,1992 (speech reprinted in its entirety by Alyeska Pipeline Service Co.]

8. For a more detailed discussion oftbe sources and factorsemployed in this spreadsheet, see the
author’s North Slope Profits and Production Prospects (report to the Alaska State Senate Finance
Committee, Nov. 11,1992), pp. 30-41. The approach used in this analysis is similar to the model
of per-barrel profitability laid out by Charles Logsdon, Ph. D., Alaska Dept, of Revenue Chief
Economist, in t July 1992 psper. ("Alaska's Relationship with the Major Oil Producers,"
Conference on Energy Issues for the 1990s [University of Alaska School of Business and OPEC;
Anchorage,July 23-24,1992],p.6.) However, Dr. Logsdon's table delineate? production revenue

and therefore omits pipeline profits.
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9. A 1984 study found the North Slope's three major producers paid an avenge of 23.25% in federal
taxes from 1981 to 1983. In a 1988 update, ARCO and BP were not reported but Exxon paid
approximately 23% from 1981 through 1987. (Robert S. Mcintyre ad Robert Folen, Corporate
Income Taxes INn the Reagan Yews: Astudy of Three Years of Iegalized Tax Avoidance [Citizens
for Tax Justice, 1984], pp. 32-33,36; Robert S. Mcintyre, Johnthan M. Crystal and David C.
Wilhelm, The Corporate Tax Comeback [Citizens for Tax Justice and the Institute on Taxation and

Economic Policy, 1988], p. 43.

10. TAPS profits include both the after-tax margin and the recovery ofd'frrred return (lines 5e and
5f, Table 1).

11. Edward B. Deakin. O il Industry Profitability i\ Al'~tka. 1969 through 1987 (Alaska Dept, of
Revenue, March 15,1989). For acomparison of the results produced by the two models, see North

Slope Profits and Production Prospects, p. 60.

12. The 1991 data in Table 1were produced from separate calculations foreach o fthe five major
North Slope producing fields, each of which has its own operating, capital and pipelining costs, as
well as its own market value (baaed on the quality ofthe oil produced). A simplified version of the
model was developed, using estimating factors to produce average North Slope profit figures for 1988
through 1990, and for 1992. Results from the 1992 field model closely matched those of the
simplified version.

13. Alaska DepartmentofRevenue. Spring 1993 Revenue Source Book, nrid-scennio simulated oil

production, p. 47.

14. According to the Fortune 500, the five most profitable companies in the United States in 1991
and 1992 (followed by their net after-tax income, in millions of dollars) were: 1992: (1) Phillip
Morris, $4,939.0; (2) Exxon. $4,770.0; (3) General Electric, $4,725.0; (4) Merck, $1,984.2; (5)
Bristol Meyers-Squibb, $1,962.0. 1991: (1) Exxon, $5,600.0; (2) Phillip Morris, $3,006.0; (3)
General Electric, $2,636.0; (4) Merck, $2,121.7; (5) Bristol Meyers-Squibb $2,056.0.

15. In fact, itis conceivable that TAPS profits, which are guaranteed in the tariffagreement, could
enable the owners to continue producing profitably despite short-term production revenue losses due
to relatively low oil prices. Whether Alyeska officials actually misperceive TAP S as a stand-alone

economic entity, as their public pronouncements indicate, is beyond the scope of this paper.

16. The price and production assumptions used in this analysis, from the Alaska Departmentof
Revenue's Spring 1992 forecast, are rather conservative. For example, that forecast assumed a 50%
production decline at Kuparuk by the year 2000 with little or no replacement production from the
West Sak reservoir. ARCO, which' tbe major interest in both fields, has indicated that Kuparuk
will probably bold atcurrent levels tnrough die end o f the century, and that West Sak production
may be broughton line when Kuparuk does slow down. (For adetailed look at tbe assumptions
used and the results, aee North Slope Profits and Production Prospects, pp. 69-79.)

17. Oil Industry Profitability in Alaska. 1969 through 1987. pp. T74-75.
18. Oil Ir Justry Profitability in Al«k» 1969 through 1987.pp. 20. T58-T63.

19. "Settlement Agreement between tbe State of Aiaaka and ARCO Pipe line Co. [E_IU>* June
28, 1985, p. 14.

20. For the history ofthe DR &R provision in die TAPS settlement and an analysis of its economic
consequences, see the author's Hidden Billions: The TAPS PRAR Provision (reportprepared for

Stan Stephens, PO Box 1297, Valdez, Alaska, 99686, August 21,1992).

21. Kim Fararo, "Stuck on Alaska: Areo's bet pays off for state, company." Anchorage Daily News

(May 23, 1993), p. A -l.
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Attiifanal Eyerienc* in QH & Gas

1. Leoal and Accounting: In addition to extended field trips to assist the
Alaska Department of Law and its consultants on disputes over payments to the
state dee from (or related to) North Slope oil production and income taxes,
royalties and pipeline tariffs while working for the State of Alaska, | furthered my
professional training in these areas by attending the following meetings or
professional conferences of special note:

Oil Pipeline Ratemaking Workship, Executive Enterprises, Inc. (Houston,
Texas, May 1985);

Short Course on the Fundamentals of Oil and Gas Law and Taxation ,
Southwestern Legal Foundation (Dallas, Texas, May 1988);

OPEC Meeting (observer for State of Alaska; Vienna, Austria, November
1988).

2. Environmental: In 19891spent more than a month in Prince William
Sound assisting the State Department of Environmental Conservation in the
cleanup of the Exxon Valdez oil spill. In addition to frequent follow-up visits to
Prince William Sound, I subsequently attended the following major conferences
(partial list/;

Arctic Marine Oil Pollution Conference (Calgary, Alberta, June 1989;
and Vancouver, B.C., June 1991);

International Oil Spill Conference (Prevention, Behavior, Control,
Cleanup), American Petroleum Institute, U.S. Coast Guard and U.S.
Environmental Protection Agency (San Diego, California, March 1991;

Third American Society for Testing and Materials (ASTM) Symposium
on Environmental Toxicology and Risk Assessment — Exxon Valdez oil spill
(Atlanta, Georgia, May 1993).

References: Available on Request.
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PADD V oil and gas

NAFTA and Energy Markets
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Canadian gas exports

U.S. energy exports and imports
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Sam Van Vactorand Bill Kemp

Program Co-Chairmen
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LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legislative Audit

January 10, 194

Memboers of the Legislative Budget
and Audit Committee:

In accordance with the provisions of Title 24 of the Alaska Statutes, the attached report is
submitted for your review.

DEPARTMENT OF ENVIRONMENTAL CONSERVATION
OIL AND HAZARDOUS SUBSTANCE RELEASE RESPONSE FUND

Januay 10 19A

Audit Con-ol Nurmber
18-4463HA

The objective of the audit wes to review policy issues relating to the Ol and Hazardous
Qubstance Rdease Respose Fund within the Department of Ervironmental Conservation.

The audt wes conducted 11 accordance with generally acoepted government awuditing
dadards.  Helawork procedures tilized in the course of developing the findings and
discussion preserted in this repart are disoussed in the Q icctives, Soope, and Methodology
beginning on pege oe.
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OBJECTIVES. SOCPE AND METHODOLOGY

In accordance with Title 24 of the Alaska Statutes and a speda reguest by the Legislative
Budget and Audit Committee, we conducted a review of policy issLes relating to the Oll and
Hezardous Substance Rdesse Respose Fund (Respose Fund) administered by the
Department of Ervironmental Conservation (DEC).

Qectives

The ogjective of the review wes to gain an understanding of palicy issues relating to the
Respose Fund. Specific agjectives of the review were to;

1  Reviewthe history of the Response Fund; including the original purposes of the fund,

the reasars for estalisning a  per bard of oil surcharge, ad the current purposes
of the Respose Fud.

2 Determne the criteria DEC usss in its deasions to fund certain prgjects and whether
the criteria is consistent from project to project.

3  Determine what acoounting procedures are currently in pdlace thet allow the legislature
to track where and how Response Funds are being spent.

4. Recommend possible statutory dnanges thet will clarify how Response Fund nonies
should ke administered by agendes outsice of DEC,

Soope

W\é focused our examination an the legislative history of the Response Fund, the budgeting
process for FY Al through FY A4, ad FY 2 ad FY 93 expendtures that were related to
sdedted prgedts.

Methodolouv

Cur evaluation of palicy issues relating to the Response Fund involved review and analysis
of the following documerts:

1 Aaska Saue 4508, Ol ad Hezardous Substance Rdeasss.

2 Informetion pertaining to 1989s House Bill 470 which eventually pessed s
Chepter 9, SLA 19%6.
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Informetion pertaining to 1989's Saate Bill 247 which eventually pessed es
Chepter 13 SLA 1980,

Information pertaining to 1989's Saate Bill 256 which eventually pessed as
Chepter 29, SLA 199,

Information pertaining t01989s House Bill 68 which eventually pessed a5
Chepter 39, SLA 190,

Informetion pertaining t01989s Saate Bill 261 which  eventually pessed as
Chepter 0, SLA 1980,

Informetion pertaining to 1989's Saate Bill 260 which eventually pessed as
Chepter 112, SLA 1989

Information pertaining to 1989's Sadte Bill 264 which eventually pessed s
Chepter 113 SLA 1989

Informetion pertaining to 199()'s House Bill 566 which eventually pessed &s
Chapter 190, SLA 190

Informetion pertaining t01990s House Bill 567 which eventually pessed as
Chapter 191, SLA 1990

Information pertaining t01990s House Bill 578 which eventually pesssd &
Chapter 199, SLA 1990

Informetion pertaining t01N1's Seate Bill 16 which  eventually pessd as
Chepter 48, SLA 1991

Informetion pertaining t01NV1's Seate Bill 25 which eventually pessed as
Chapter 83, SLA 1991

Hscd Years 1991, 1992 1993 ad 1994 budget docunents related to the
Response Fud

Hsca Years 1991, 1992, ad 1998 Reimbursable Services Agreenents between DEC
and ather agendes and between divisions within DEC for use of Response Funds.

Response Fund Annual Reparts for FY 87 through FY 3

DEC Policy Satements on the Response Fund

Attorney General Qpinions and menmoranduns an the Response Fund.

Industry contingency plans and carresponding documentation meintained at DEC.
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Documents pertaining to DEC spill responses through Novermoer 8, 1998,
DEC databese information and other documentation related to contaminated Sites.
Oil Spill Commission Anal Report.

A pamphlet put out by the Pince William Sound Regiondl Gitizens' Advisory
Council ertitled “7hen and Now: Changes Since the Exxon Valdez Oil Spill.”

Newspaper coverage regarding the Response Fund and its usage

Additionally, we interviewed the follomng:

1
2
3
4,
a
6

Staff within DEC.

Staff within Department of Military and Veterans Affairs.

Staff within Division of Legislative Fnance,

Staff of Office of the Governor, Office of Management and Budget.
Staff within Division of Legal Senvices.

Chairman of the former Alaska Oil Spill Commission ad current chairman of
Hazardous Substance Technology Review Coundil.

ALASKA STATU LLGISIATURE e DIVISION OF LEGISLATIVE AUDIT



OTHER AGENCIES
ENVIRONMENTAL

M iIita%and Veterans Affairs (DES) CONSERVATION

esponse Preparedness & Planning

El%ség?r&sseA%gygitg&Corps State Emergency Response Commission
Transportation ana Public Facilities ||:|oca| Iémergsent():y Plannslng"CTomhmnltees

Oil Response Ferries azardous Substance Spill Technology
Law Review Council

Cost Recovery Contaminated Sites

~ Regulations/Guidance Government Preparedness and Response

Public %ﬁ\‘;ﬁ%mm&l Crimes Industry Preparedness and Response

24-Hour Dispatch Pollution Prevention
Fish and Game Geographic Information Systems

Contingency Plan Reviews

Natura, Resources )
Contingency Plan Reviews

Administration
Telecommunications Installatlon/Ma}lntgnance SPILL RESERVE
State Emergency Response Commission

iti i ; Emergency Reserve
Citizens' Oversight Council ( 9 y Reserve)

Alaska's Oil and Hazardous Substance Release Response Fund Prepored by APEC 4/93
-4-



ORGANIZATION AND FUNCTION

The 1986 Alaska Sate Legislature passed House Bill (HB) 470 (ch 59, SLA 86), abill relating
to the rdease of ol ad hazardous sustances.  This legidlation estabddished an Oil ad
Hazardous Substance Release Response Fund (Respose Fund) on July |, 1986 with

opriations from three different sources totalling $680,666; $158,677 from the balance of
the OIl Spill Mitigation Account, $221,989 from the balance of the Oil Spill Bqpense
Reserve, and a $300,000 FY 87 capital budget appropriation.  The fadng pece illustrates
flons into and out of the Response Fud

Between 1986 and 1989, depasits into the Response Fund were nece from generd fud
appropriations and from the Oil and Hazardous Substance Rdlease Mitigation Account
(mitigation account). This accourt is conposed of money recovered from parties responsibdle
for ol and hazardous substance spills through cost recovery and fines, pendities, or dameges.
Money in the mitigation account may be appropriated each year to the Response Fund In
the pes, the legislature hes aso appropriated noney from the mitigation acoourt into the
storage tark assistance fund ad to the Alaska Energy Authority’s program directed a
upgrading bulk fuel storage systens.

In 1989, the legislature enacted Statutes which levied asurcharge of 50 per barrd of taxable
oil produced from each lease or property in the Sde. The commissioner of the Der artirent
of Administration accounts for the noney in a separatie generd fund acoourt, which is
commonly called the Oil Surcharge Account (surcharge account).  As explained on pege 13
In Background Information, the surdharge is sulject to suspension and reinposition ! ertain
criteria arc met.  Between FY 87 ad FY Y4, atata of $109,200,000 hes been appnp/ aad
lo the Response Fund from the surcharge account and $5,033,600 hes been appropriate” from
the mitigation account. In addition, the legilature hes appropriated in exoess of $74,000,000
from the general fund to the Response Fund through FY &G,

Money left over in the Response Fund after all appropriations have been mede to agendes
for thelr operating oosts hes been appropriated to the spill resenve. The spill resenve may e
aooessed by the Department of Environmental Conservation (DEC) only for costs necessaty
to investigate, evaluate, contain, dean Up, and take other necessary action to addess a
rdease or threatened rdease of oil or a hazardous substance that poses an inminent ad
substartial threat to the public hedth or welfare, or to the evironment.  DEC docs nat
budget for “response”’ to rdleases of ol or ather hazardous substances, so all spill resenve

expenditures arc unbudgeted response activities.

DEC can only meke expenditures out of the Respose Fund with spedific legdlative
appropriation, except for emergency rdeases of oil or hazardous substances paid out of the
spill resenve. Each year the legslature determines what prgects and activities will ke paid
for aut of the Response Fund.  In addition to DEC, twelve date agendes have been funded
with nonies from the Response Fund. These agendes have been active in contingency pan
review, State mester and regional contingency plamning, ad working with the Sate
Emergency Response Cominiss an
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Spill Prevention and Response Division

Within DEC, the primary user of the Response Fund is the Spill Prevention and Response
Division (SPAR). SPAR wes aeated in July 191 for the pupose of preventing ad
responding to negative inpacts to public hedth ad the ermronment caused by oil ad
hezardous substance spills. The division administers four progrars:

1

The Govermnment Preparedness and Respose Progam (GPRP) wes developed to
protect public hedlth and the environment by ensuring a planned and safe response
to releases or threatened rdeases of oil or hazardous substances. The enphasis of this
program is an the Sate's ability to prevent and respond to spills.  The program is
responsible for facilitating local, regional, and statewide response preparedness. To
achieve this, GPRP prepares, reviews, and revises date and regiondl prevention and
response plans for oil and hezardous discharge. An integrd part in the planning
process is the Sate Brergency Response Conmmission (SERO).

GPRP provides staff suppart to SERC. SERC evolved from the federd Superfund
Amendments and Rcauthorization Act (1986). This legislation required the Siate to
minimize the inpact on huren hedlth and the ervironment from oil and hezardous
substance releases by facllitating local, regonal, and statewide response planning.
SERC wes established by executive order in 1987 but did nat became operational
until FY 9L

The commission is comprised of the commissioners or their designees of eight date
agendes, the adutant generd or his designee, and seven public mentbers gppointed
by the govemar. To the extent practicabdle, public menters have expertise in the
emergency response Held  The main duties of the group ae to designate Local
Emergency Planning Districts, appoint the menbership of Local Emergency Planning
Committees (LEPCs), comment an local emergency plans, provive tednical assistance
to LEPCs, ad receive and prooess information reguests from the public.

The Industry Preparedness Program (IPP) foouses on the ail industry’s ablity to
prevert ari respond to releases or threatened rdeases of oil.  Stalul requires the
industry to submit proof they have bath the finandal ability and physical ability to
respond to rdeases. Their physical ability is demonstrated by a contingency plan
which nmust e goproved before obtaining a permit to operate. Contingency plan
requirements apply to ail tank vessds, barges, aude ail pipelines, and anshore ad
offshore oil exploration and production facilities.  In addition, il terminal facilities
that contain an amount of product specified in statute Must have a contingency plan.
IPP is responsible for reviewing, approving, and testing contingency plans as well s
ensuring operatars meet the finandial responsibility requireents set out in Satute.

The Contaminated Stes Rermediation program wes areated to aoete threats to public
hedth and the ermronment posed by sites contaminated by inproper disposal or
dscharges of hazardous substances. The nuber of contaminated Sites is large ad
ever increasing.  The program attenpts to identify and assess contaminated sSites alMdl
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asoartain their potential threet to public health ad the eem-onment.  With this
information, contaminated Sites can e prionitized S0 those Sites posing the greatest
threat ae addessed first.  The nmethod by which the progjam addesses a
contaminated Ste depends on the identity of the party responsible for the
contamination. Cooperative agreanents are in pdace with the federa government to
dean yp sites where the federd government is the responsible party. A menmorandum
of agreement exists between severd date departirents to address those sites where the
Sate is the responsible party. For sites where a responsible party is willing to help
dean U, the program provides oversight.  If a Site poses a subbstantia threat and no
responsible party hes been identified or the responsible party is unalde or unwilling
to dean up, the Sate will take the lead deanup efforts.

4, The Underground Starage Tark prouram assists owners and gperatars in meeting
federd regulations. These regulations require new underground staorage tank
installations to meet national standards and tanks dready in operation phasedin to
meet those standards.  Federd law dso requires each facility to denonstrate Finanad
responsibility in the event of aspill. In Alaska, a Sarage Tank Assistance Fund wes
established which offers grarts ad loans to oaners and operatars to test, dean up,
upgadke, or dose their fadilities. The Stiorage Tank Assistance Fund receives nonies
from the mitigation acoount thereby reduang funding thet flons from the mitigation
aooount into the Response Fund

These four prograns are developed ad maneged by the director of SPAR. Program
manegers ae centralized in SPAR's centrd office ad their rdle is to develop policy ad
provide technical guidance to the four regons of DEC <0 thet prograns are inplemented in
an effective and consistent manner agcss regans.

DEC hex been divided into Northemn Region, Southcentral Region, Southeast Region, and
Pipelin  orridor Regon. Regional manegers repart directly to the commissioner ad are
responsible for meking sure SPAR program ohjectives, as well as ather divisions' program
objectives, are acconplished.  Regiond offices assune line authority of district and field
office staffs. Actual work on contaminated sites, spill response, spill drill and inspections,
and review of contingency plans is acconylished primerily by district offices with support
from their region.
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PURPOSES OF THE RESPONSE FUND
AS 46.08.040
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(4) provide matching lunds for participation in federal oil
discharge cleanup activities and under 42 U.S.C, 9601--9657v:
House Bill 470 (Comprehensive Environmental Response. Compensation,
ICh 59. SLA 861 and Liability Act of
(5) recover the costs lo the state, a municipality, or a village of a
containment and cleanup resulting from the release or the

threatened release of oil or a hazardous substance;

(6) prepare, review, and revi ;e
(A) the state's master oil and hazardous substance dischnrgc
prevention and contingency plan requited by
Senate Bill 261 AS 46.04.201); and M
[Ch 90. SLA 891 (B). a regional master oil ;uid hazardous substance discharge
prevention and contingency plan required by
AS 46.04.210: av!
(7) restore the environment by addressing the effects of an oil or

haztudous substance release.

(b) When the governor declines a disaster related to an Ig_)’i‘l_,‘?r;;,* .
hnzindous substance discharge emergency under A2 26;234)20<.);- \
the governor may. during the effective period of the disaster

House Bill 566 emergency, use money from the fund to respond to the disaster
[Ch 190, SLA 901 emergency.

(c) Notwithstanding other provisions of this section, money from the
fund may not be used for a p irpose specified in (a)(2)—(7) and
(d)(2) of this section unless money is available from an

appropriation made specifically tor that purpose.

(d) Upon request from

(1) the Alaska Legislative Council, the commissioner shall use
House Bill 578

[Ch 199, SLA 901

money from die fund to reimburse the Alaska Legislative
Council for expenditures that it makes for the operation of the
Citizens' Oversight Council on Oil and Other Hazardous

S ibstances. established under AS 24.20.600; and -~

(2) the commissioner of transportation and public facilities, the

commissioner shall transfer money from the fund to the
Department of Transportation and Public Facilities to pay for
the construction or refurbishment of one or more vessels of

Senate Bill 165 the Alaska marine highway system that have the capability to

[Ch 48, SLA 911 assist in responding lo spills of oil and hazardous substances;
in expending money in the fund whose use for vessels of the
marine highway system is authorized by AS 19.65,025 and
this paragraph, the commissioner shall give priority to 'y
coil unction of one or more new vessels that have the

characteristics required by this paragraph.
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BACKGROUND INFORMATION

The Response Fund wes established with the pessage of House Bill 470 in 1986 [ch 59,
SLA 861 by the legdlature ad the governor signing the bill into law.  The bill, which wes
sponsored by Representative Mike Dawvis, areated the Response Fund in the State generd
fund. The legslature st aut their reeson for establishing the Response Fund in the Purpose,
AS 46.08005. In that stated pupose, they dedared the rdease of ol or hazardous
Sustances presants a substantial threat to public hedth, to the ervironment, and to the
econony of the Sate. The Respanse Fund wes to provide a readily available fund for the
payment of expenses incurred by DEC in protecting the environment from o and hazardous
Substances reesses,

Original uses of the Response Fud

The commissioner of DEC wes naired the Response Fund administrator and wes authorized
to u=e the fund for three distinct purposes:

1 Contain ad dean up, which indudes nmonitoring, assessing, investigating, ad
evaluating, the rdease or threatened rdlease of oil or ahazardous substance thet poses
an imminent ad substantid threat to the public hedth or welfare, or to the
environernt.

2 Provide metching funds for participation in federd oil dscharge deanup activities.

3 Recover the cost to the Sate or to a municipality of a containment and deanup
resulting from the rdleese or threatened rdlease of oil or a hazardous substance.

Alaska Satute 46.08.010 specifically disalloned using the fund for capital inprovements.1
During meetings of the House Spedd Conmittee an Oil and Gas, the commissioner of DEC
explained that he did nat want the fund to ke viened only as a nears to dedl with future
SFi||S, but also "o investigate and deal with sites where poormanagementofwaste disposal
may have occurred in the past.”

Original methods to finance the Response Fund

The legislature could appropriate money received from federal, State, or other sources into
the Response Fund. Money recovered from parties responsible for the containment and
deanup a a spedfic site ad fines, pedities, or dameges recovered because of an ail or
hezardous release would e deposited in the generd fund into a spedal account called the
mitigation accourt. The legislature could annually appropriate to the Response Fund asum

“Capital improvement" is defined in AS 46.08 lo mean "cOnstruction, renovation, repair of, and improvement
to. a building, but does not include oilier improvements to real property, such as construction ofa dike or retaining

wall."
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equal to the amount received in the mitigation accourt during the calendar year preceding
thet legislative sesson

Legislature readS toexxon valdez grounding

No new legislation wes introduced or pessed regarding the Response Fund between Jure 1,
1985, the effective date of the original legislation, and March 24, 1989 when the exxon

valdez hit Bligh Reef in Fince William Sound  After that incident, six bills were enacted
in 1989 thet affected the Response Fund. The curren’ purposes of the fund with annatation
of the bill and dete of each section dange can ke fat; | onpages 8ad 9. Serate Bill 247
[Gh13, sLA 89 Iwert into effect just 20 days after thee.u >n valdez il spill and wes to cover
expenditures necessitated by the Sate resoonse. The legislature appropriated $20 million to
the Response Fund, of which $10 million carre from the genial fund and $10 million care
from generd fund program receipts, which were to be reinbursement of deanup costs from
Bxon.

Serate Bill (SB) 256 (cli 29,5LA89|, while being aoproved by the governor on May 11, 1989,
Wes Imecke retroactive S0 thet the effective date wes Varch 24, the day of the grounding. The
bill arended AS 46.08.070 s0 cost recovery hed to ke immediately sought by DEC for
money expended to contain or dean Up ail or a hazardous substance. Previously the Statute
hed alloned DEC to seek cost recovery, but did nat require the department to do o Seate
Bill 256 aso permitted DEC to reinurse a municipality for actual expenses incurred in the
abatement of ardease if the municipality entered into an agreement with DEC.2

House Bill 68 [cI> 39, SLA 89|, which had an effective date of May 13 1989, provided for
strict liability for the rdeese of a hezardous suostance. A new section wes added to
AS 46,08 to allow the Sate to place alien for expendtures by the Sate from the Response
Fund againgt all property onned by a person who is determined by the commissioner to be
liable for the expenditures.

The authorized uses of the fund were expanded with the passage and signing into law Senete
Bills 261 [cli 90. SL\ 891and 264 (Ch 113. SLA 891. From testimony at public hearings, it wes
goparent that residents of the Sate did nat trust the oil industry to live up to their
responsibilities identified in contingency plans. Residents discussed the need for ail facilities
to be inspected and for unamounced drills to test industry’s ability to implement their
contingency plans. Residents aso eqressed thaet DEC needed to be adequately fijnded to
upgrade monitoring and response efforts. Many residents voiced suppart for the ail industry
to ke held strictly liable for their spills, but a the sae time have an independent date
response capability.  The two sarate hills recognized this concem by containing identical
Fndings ad Pupose, which induded. “the March 24, 1959, oil spill disaster in the Prince
W illiam Sound demonstrates a needfor the state to have an independentspill containment
and cleanup capability.”

:Prior to the statute amendment, the municipality could only he reimbursed if the agreement had been entered
into before the expenses were incurred.
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Seate Bill 261 added a Sate mester plan and regional mester plans to the duties of DEC.
The Sate Mester Flan, which wes to e addressed in AS 46.04.200, indluded requiring or
scheduling unannounced ol spill drills to test the sufficiency of an ail terminal fac 1y
discharge prevention and contingency plan.  The preparation, review, and revision 0 ie
date mester plan and regional mester pans were adoed as the fourth authorized u2 0 ie
lund. In addition, the first use of the fund wes amended to indude investigate addeva  te
& well as the contain ad dean wp previously alloned. A fifth pupose alloned the
Response Fund to ke usad to restare the environment by addressing the effects of an ail or
hazardous substance rdease.

Srate Bill 264 established an oil and hazardous subbstance respanse office in DEC. That
office wes authorized to establish emergency response depats, which would be staffed and
equipped in aress of the Sate deterined to e patential Sites of rdeases of il or hezardous
substances. The response office wes autharized to estaldish response caps, which were to
ke in the Department of Military and Veterans' Affairs (DMVA), Divis on of BEmergency
Senvices (DES). The corps would consist of valunteers who register with the office and ae
trained by the office in techniques for containment and deanup.  The oosts for the response
office, depats, and caps were induded as a purpose of the Response Fund,

Imposition of a5g per barrd conservation sudarge

The pessage of B 260 (ch 112 SLA 89], which was sponsared by Seratar Jalmer Kerttula and
co-sponsared by Senator Mike Szymanski, levied aSe j'er barrdl surdharge onaude oil. The

statement dated April 11, 1989 sad the intent of the legislation wes thet revenues
from this additional tax would provide a continuing source of funding for the Response
Fund. This would ensure thet adequete funds are available to meet the State’s responsibility
for all spill dean up

Snce the legislature canat dedicate revenues in ay pliece of legislation without a
constitutional amendment, a dause wes induded in SB 260 to encourage the appropriation
of the surcharge from the surcharge acoount into the Respanse Fundl [f the legidlature docs
nat gppropriate the balance of the surdnarge accournt |o the Response Fund or if the governor
vetoes or reduces the appropriation of the surdnarge accourt to the Respoise Fund, the
surcharge would nat ke inposed thet fiscal yesr.

The surcharge would aso be suspended by the commissioner of the Department of Reverue
If the commissioner of the Department of Administration reparted that the difference between
the cumulative total of surcharge nmoney appropriated to the Response Fund equdls or
exceeds the amount expended by the fund by $50 million.  If the surdharge hed been
suspended, it could be reinposed if the commissioner of the Department of Administration
reparts that the difference s less then $60 million.

During committee meetings regarding SB 260, discussion wes held as to how long the
imposition wes likely to remain in effect based on expenditures from the Response Fund.
One seratar painted out thet 13 oil spill related pieces of legislation were currently pending
and pessage of them all would areate nore expenditures from the Response Fund than hed
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ooccured S0 far. A member of legislative counsel agreed thet there would be an unlimited
draw from the Response Fund, but the sponsar of the legislation sad the draw could nat ke
unlimited.  Bxqpenditures from the Response Fund were limited by what revenues were
prodned bythe5£perbarrel Leg'slativeoolmel expiainedtkat, “through legislation and
statutes, the legislature establishes the purposesfor which thefund can be used." In the
Fndings and Pupose of the enadted piece of legislation, the legslature explained their
purpose by stating:

(a) The legislature finds that the March 24, 1989, oil spill disaster in
prince William Sound demonstrates a need for the state to have an
independent spill containment and cleanup capahility in the event offuture
discharges ofoil or a hazardous substance.

(b) It is the purpose ofthis Act to provide assurance to the people ofthe
slate that their health, safety, and well-being will he protected from the
adverse consequences ofoiland hazardous substance releases ofa magnitude
that presents a grave and substantial threat to the economy and the
environment ofthe state.

Uses of Response Fund continue to expand

House Bill 567 (ch 191, SLA 9()| extended the nunber of the purposes of the fund which were
to review oil dscharge prevention and contingency plans, to conduct training, response
exerases, inspections, ad tesds in order to verify date, municipality, and industry
preparedness, and to verify or establish proof of financial responsibility.  The bill dso
clarified DEC's reparting requirements on the Response Fund to indude describing each
persond sernvices paosition and total conpensation for the position, each contract in excess
of $20,000, and each purchese in excess of $10,000.3

House Bill 566 ch 190, SLA 90] established SERC in DEC.  The oil and hazardous substance
response office in DEC established by Senate Bill 264 would senve as staff for SERC
SERC was to designate boundaries of local emergency planning districts and estabish local
emergency planning committees. SEHRCwaes to review and approve local, regional, and sate
plans for hazardous substance discharge respose.

'House Bill 470 had required ihe commissioner of DEC to submit an annual report to the legislature. The
report had to include the amount of money expended from the fund in the preceding fiscal year, the amount and
source of money received, a summary of municipal participation in responses paid by the fund, a detailed summary
of department activities paid by the fund, and the projected cost for the next fiscal year of monitoring sites oil spill
or hazardous waste sites. The report also had to include a summary of contaminated sites, the threat these sites
represented to public health or the environment, and the cost and action needed to clean the.e sites.
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A Hazardous Substance Spill Techndlogy Review Coundll,” which wes to review ad
reconmend research topics to DEC, wes areated under SERC. The bill clarified thet the
Response Fund wes to pay expenses incurred by DMVA, DES for response corps and depats
when presented with appropriate documentation by the division.  This bill alloned the
Response Fund to be used for response to adedared disaster emergency related lo an ail or
hazardous substance discharge.

House Bill 578 [ch 199, sLA 901 areated a Citizens' Oversight Councl cn Oil and Other
Hazardous Substances in the legidlature (oversight coundl).  The oversight counall would
request money from the Alaska Legislative Council, which in tum would seek reimurserment
from the Response Fund. The oversight counall would determine whether ate and federd
agendes were fulfilling their responsibilities for the prevention and response to oil ad
hazardous rdeases. The oversight counal wes to file an annud repart with the legislature
and governor and reke policy recommendations to prevert releasss.

Srete Bill 25(ch 83 sLA 911 avend ! the authorized usss of the Response Fund to indude
meking gants to a municipality or village thet is affected by a rdease involving
extraordinary expendtures that are beyond the reasonglde capability of the municipality or
village to meet from current revenue sources. Serete Bill 166 [ch 48. SLA 9i] alloned the
Response Fund to be usad ;0 construct or refurtish one or more ferries o the ferries would
have the capahlity to assst in responding to oil or hezardous sustance splls.

Legislature plays active rde in shaping pupose of And

In addition to expanding the purpose of the Response Fund through statutory amendrernts,
the legslature hes taken an active rdle in sheping the purpose of the fund by appropriating
on apreset spedific besis. In FY 938 over $50 million wes appropriated from the Response
Fund. The legislature wes spedific in the purpose of the appropriations by allocating each
appropriation to individual proects. On saveral occasians, the legislative wes detailed to the
point of listing aspecific project’s pupose ad location.  For exanple the appropriation for
the Nearshore Demonstration Project reeds.

The sum of$1,200,000 is appropriatedfrom the oil and hazardous suhstance
release response fund (AS 46.08.010) to the Department of Environmental
Conservation, division ofspill prevention and response,forfiscalyear 1993,
for nearshore strike team demonstration projects along the Gulfof Alaska
coast and in southeast Alaska that are developed in consultation with the
division ofemergency services and the regional citizens' advisory councils in
the affected region.

The legislature hes chosen to supplant generd fund appropriations with Response Funds.
They have done so when senvices previously funded out of the generd fund quialified for

JThe Division of Legislative Audit conducted a Sunset Audit on the Department of Environmental Conservation,
Hazardous Substance Spill Technology Review Council, dated November 29, 1993,
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Response Funding. For exanple in FY 93, the legislature changed the funding source for
over $950,000 in SPAR managerment oosts from the generd fund to the Resporse Fund. In
addition, when DEC requested capital appropriations to dean up contaminated Sites where
the Sate wes the responsible party, the legislature changed the funding source to the
Response Fund from the generdl fund.

Various budgeting procedures usad to track Response Fund expenditures

In FY 91, direct appropriations from the Response Fund were mede to other agendes. This
meck it very difficult for DEC, as fund administrator, to manage expenditures. In an attenpt
to give DEC greater contral and responsibility for activities supparted by the Response Fund,
espedially those of other agendes, the legislature put the entire Response Fund appropriation
into the front section of the FY 92 budget bill [cn 73, sLA a1y, This hed the effect of greatly
Increasing the complexity of accounting for Response Fund expenditures. To  gain aooess
to the Respose Fund appropriation, DEC wes forced to use intra-agencyreimbursable
senices agreenents (RSAs) between itself and the Response Fund.  DEC would then fund
approved prgjects from other agendes such as DMVA and the Department of Hsh and Ganre
(DFG) via inter-entity RSAs. This areated achain of interlocking RSAs which mede it very
difficult to track expendtures related to the Respose Fud

Different budget processes were usad in FY @B ad FY A4

DEC took a more effective rde in the management of the Response Fund in FY 38 ad
FY 9. For FY 98, DEC natified other agendes that they must file aformel request for any
activities they wanted funding with Response Funds.  This procedure improved coordination,
but wes untimely. By the time agency requests hed been recaived, reviewed by DEC, ad
fowerded to the Office of the Governor, Office of Management and Budget (OMB) with
DEC's recommendation; the Stale's budget hed essentially already been subomitted.

DEC folloned the sare interagency process for the FY 94 budget, but the menmoranduns
were submitted to the ather agendes in atimely manner.  DEC reviewed the requests besed
on the anticipated statutory requirements those agendes needed to fulfill.  DEC suomitted
to OMB alist of alocations of Respanse Funds DEC reconmended for approval. OMB hes
the final gpproval authority in maeking recommendations to the governor's budget.

Except for two natabe appropriations,5 there were no direct operating appropriations to
agendes other thean DEC in FY 9B, However, direct capital appropriations were mede to
other agendes for deanup of contarminated sites. In FY 94, no*“ front section” appropriations
were mecke to DEC exoept for the transfer from the il surcharge and mitigation accounts lo
the Response Fud  The SPAR division s the direct redpient of the funds. SPAR is
tv ;ponsibic lor RSAs between DEC ad ather agenges.

‘The ivwo FY 93 appropriations made to agencies other than DFC were, $7,500,000 appropriated lo the Alaska
Marine Highway Ferry Replacement Fund and $237,300 appropriated to the Legislative Council for the Citizens’
Oversight Council on Oil and Other Hazardous Substances.
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Reinbursable Senvices Agreements extensively used for Response Funds expenditures

DEC entered into 16 RSAs with ather agendes in FY 2 ad entered into 17 RSAs with
other agendes in FY 93 where the primary funding source wes the Response Fund.  In
addition, DEC hed 17 internal RSAs betweer its own divisions in FY 92 ad 16 intemdl
R3As in FY 8. Response Fund exenditures on bath intemal and external RSAs conbined
totalled almost $16 million in FY 92 In FY 93, there were over $6 milllion in Response
Fund RSA expenditures related to FY 92 RSAs and over $8 million on FY OB RS4s.

Agendes provide minimal supporting information to DEC for their RSA expenditures when
requesting reimbursement from the Response Fund. Generally the supporting summary of
accounting informetion provides limited detail of the agendes’ activity, espedally those
related to persondl senices. DEC requires copies of invoices for purdneses exceeding
spedified dollar anounts. Many of the Response Fund RSAs require quarterly reparts be
submitted to DEC project maregers.  Exanples of individual external FY 92 ad FY 93
RSAs arc induded in Table D of this report.
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REPORT CONCLUSIONS

Purposes of the Response Fund prevail over contradictory purpose of major landing source

As explained on pege 13 of Badkground Information, B 260, which established the 50 per
barrel surcharge on taxade oil produced, indicated the purpose of the surdharge wes for the

“state to have an independentspill containmentand cleanup capability in the eventoffuture

discharges [emphasis added] ofoilora hazardous substance." UIJETﬂ'E[]'Q/iSiOHSOfﬂ'E
bill, the revenue generated by the surcharge wes to e appropriated to the Response Fund

The Resporse Fund hed alreadly been used to address deanup ol existing contaminated Sites.
This resuited in asituation whereby the mgjor funding source of the Response Fund hed the
nore narrow focus of being usad for future discharges.  But the activities d the

Fund itself were broader, in thet they adoressed the resuts of historical oil and hazardous

substance spills, i.e,, contaminated Sites.6

Menbers of the ail and ges industry have eqaressed dismay at how the expanded usss of the
fund, particularly as it is being usad to deanup existing contarminated Sites, does not et
their understanding of the reason for the surcharge. There are daims thet “there have been
abuses to the oil spillfund since it was established in 19895'1 Such arguments gopear to
LS to be basad on the enphasis on future discharges that wes placed on the 1989 inposition
of the surcharge.  As quated above, this enhesis wes part of the Findings and Purpose of
Sete Bill 260,  The Findings and Pupose does nat carry the degree of authority thet an
enacted Statute does.

Therefore AS 46.08.040, Purposes of the Fund, is the overriding authority on appropriate
wses of the fund. At payment dete, the surcharge becoes an unrestricted revenue to the
Sate, albeit from a spedified source. 1t is the prerogative of the legislature to determine the
best use Of the State’s unrestricted revenues. Spedific deanup activities dited by an oil ad
ges industry group as being inappropriate Lsss of the Response Fund indude “cleaning up
state campgrounds, state airports, responding to chlorine leaks and buying new ferries ”
All of trese specific prgects are aprgpriate Lsss of the Response Fund; the first two
involved deanup of contaminated stes; the third project is a response to a hazardous
substance spill; and the fourth item is a spedific allowed use of the fund under expanded
legislation. However, the dichatomy between the purposes of the fund and the purpose of

hin 1986 during committee meetings regarding the bill originating the Response Fund, the commissioner of DEC
had made it dear he intended cleanup activities from the Response Fund to address both current and past spill
activity. The final legislation was silent as to what lime period would be used to determine cleanup activities. In
addition, the purposes of the Response Fund were expanded in 1989 and have continued to expand since that time.

MQuote came from an article entitled “AOGA supports bill to fix the oil-spill-response fund,” which was
published in the Forum/Letters section of the Anchorage Daily News on November 27, 1993. The letter was written
by Ardie Gray, who is the public affairs manager of the Alaska Oil and Gas Association.
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the major funding source hes areated a continuing controversy about the gppropriateness of
how the fund is being used

Current spill resenve balance is dose to DEC uodl for adequete response

As of the end of FY 93, the uresenved bdlance of the spill resenve wes $27,084,100. In a
draft repart, DEC dated the spill resenve hed two primary puposes. One wes to address
oosts faced by communities, nunicipalities, and villages in responding to a mgjor spill
incident. The second purpose would be to cover state oosts. DEC hes agod of depositing
and maintaining $30 million in spill resenve for these two purposes; $10 million for
communities, municipalities, and villages; and, $20 million for the Sate.

Aaska Satute 29.60510 daes in pat thet the commissioner of the Department of
COITTmnitya'dF@g'dﬂAﬁairS"rTHynotexpendnotmore than $10,000,000 ofthe balance
ofthefund thatisappropriated to the spill reserve or ofthe unrestricted balance ofthefund
forgrants authorized under this section. ..” The ather $0 million in the spill reserve may
ke aooessad by DEC.

Allowed usss indude costs necessary to investigate, evduate, contain, dean up, and take
other necessary action, to address a rdease or thveatened rdease of oil or a hazardous
substance. Such rdease o threatened rdease must pose an inminent and substartial threat
to the public hedth or welfare, or to the environment.  One reason for having the spll
resene is for an immediate source of start-up cash in the evert of acatastrophic spill. It is
estimeted that $50 million would last about 10 days in a spill the megnitude of exxon

Valdez.
Spill resenve bdlance ad the 50 surdnarge suspension formula are unrelated

As dsoussed above, the Sate hed over $7 million st aside in the spill resenve to respord
to future spills as of the end of FY 98 The calculation for determining the suspension of
the 50 surcharge hed a deficit belance of over $85 million &s of the sane time. It should
ke recognized that there is a difference between the spill resenve belance and the surcharge

jon belance. The difference between these two is besed on the reverues that go into
calculating each balance. The facing pece illustrates the difference between the suspension
calculation and the balance of the Response Fund

The $7 million s aside to respond to spills indudes all reverue sources, ie, fines,
penalties, dameges, surcharge reverues, and additional generd fund appropriations. While
the suspension calculation only considers surcharge revenues. Baoth the spill reserve ad
suspension calculation consider cumulative expenditures.

DEC lacks authority and capahility of monitoring ather auendes Response Fund expenditures

Although DEC is the administrator of the Response Fund, the department ladks the authority
to contral the spending of other agendes.  Further, DEC does nat have the personndl to
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monitor or audit the gppropriateness of other agendes’ expenditures. Gther agendes have
hed aocess to the Response Fund through the use of RSAs.  According to Alaska
Administrative Manual 40.060, an R3A is an inter-entity transfer where ane agency is
reimbursed for costs assodated with senvices provided to anather agency.  As administrator
of the Response Fund, DEC hes been forced to enter into RSAs for which the agency hes
limited inherent interest or expartise. 1N some casss, the RSA represents aproject or buoget
request for which DEC did nat originally endarse or suppart the other agency's request for
ancess to the Response FUnd

DEC hes meck it astandard practice on all RSAs with ather agendes to require five pleces
of informetion. This information is required in arder for DEC to fulfill its annual reparting
requirements to the legdlature. DEC requires the senvicing agency to provide:

1 a listing of each position control nunber (PCN) with title ad the amount
conensated the position;

2 oopies of al contracts in excess of $20,000 and all subsequent avenderts, ad
oopies of al RSAs with the University of Alaska in excess of $20,000 ad all

Ssubsequent arendmens,
3 documentation of each purdnese in exoess of $10,000;

4. the amount paid to each municipality, community, or village; ad

5  RSAs to ather sate agendes funded by the RSA nmust dso repart the information
requested in items 1 through 4.

Many of the Response Fund RS\s require quarterly reparts e submitted to DEC prgect
manegers.  The reparts are generally submitted; honever, the extent of information varies
between senicing agendes.

DEC hes spert an inordinate anourt of time trying to monitor RSAs with ather agendes.
DEC s experience hes been, in apractical sarse, the department hes no power to monitor the
expendtures or deny a request for funds from ather agendes.  An exanye of the lack of
power, is provided for by an FY 92 reimbursement request:  the Department of Hsh ad
Gare (DFG) care to DEC ad wanted reimbursement for expenditures that DFG could not
suppart; DEC initially refused reimbursement; but because the only altemmative left to DFG
would ke to request a supplementa appropriation. DEC staff wes directed to pay the RSA
reimbursement request.

Criteria for dlocating; resources within SPAR varies bv program

The only Response Fund expenditures that DEC hes direct contral over are the expenditures
actually mede by the department, the mgjority of which occur in the SPAR division.  The
criteria usad by SPAR in determining which prgeds will ke undertaken varies between
progrars.  SPAR can exerase dscretion when allocating resources for the following
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senices. spill response, reviewing and testing contingency pans, and contaminated Ste
deanup.

1

Response depends an the risk posed bv a spill: The Government Preparedness ad

Response Program within SPAR is charged with responding to spills that pose an
imminent and substantial threet to public hedlth or the environment.  No preset policy
exists as to which spills will be responded to inaregon. Determining if aspill poses
an imminent and substartial threat is a subjective process.  BEvery region and district
hes taken into consideration a myriad of factars and developed its own method for
deciding whether aspill warrants aresponse. - Conmmon criteria for response anong
regans incdlude proximity of aspill to populations and water source, size of spill, ad
type of spill. The level of respose can vary from responding via telephone, to
monitoring the deanup, to taking the lead in response through a contractar.

Progress in reviewing contingency plans hes lagged behind agencv projections As
dscussed in Background  Informetion, the exxon vaidez Ol Spill caused mgjor
revisions to the Statutes thet st forth requirements for oil discharge prevention ad
contingency planning.  As aresut of the new daiutes, SPAR's IPP wes required to
draft new regulations. These regulations forced affected operatars to either prepare
contingency plans aor meke arendrens to their existing dans. The new regulations
aso aeated the nead for technical assistance to e provided to those operatars who
were either drafting amended, or developing new contingency plans. 1PP hes focused
thelr resources on drafting new regulations, providing technical assistance to operatars
and reviewing contingency plars.

As aresut of the new regulations which becane effective in August 1992, a large
number of new and amended plans were suomitted to IPP. To cope with the influx
of plans requiring review, regulations provided for atransitional period. During this
period, IPP wes permitted to review the pans in a predetermined arder of priority.

Review of contingency plas hes fallen behind agency prgections.  Almost
200 contingency plans required approval by IPP. Most of the submissions requiring
approval arc amrendents to existing pans thet were previously approved under the
od reguations. These plans continue to ke considered gpproved until plan
amendrens thet incorporate the new regulations have been reviewed.  Of the almost
200 plans, only 30 have been gpproved under the new regulations as of Decentoer 9
1998 Honever, many plans are in the final Stages of review and, according to DEC
staff, most should te gproved by the end of 1994,

A sucoessfu oil spill prevention program is conposed of interrelated parts. The
suocess of IPP is dependent an the combined strength of its facility inspections, oil
spill drills, contingency plars, and financial responsibility sections.

Contingency plans must ke tested and fadlities inspected to provide assurance thet
persond are being trained and that equipment and resources are available and can
ke mohilized quickly. To help gpead Wp its contingency plan review process, IPP hes
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shifted resources anay from performing
oil spill drills and facility inspections.

As a resuit, nmost of IPP drill activity
hes been limted to owersigt of
industry-initiated  drills ad fewer
Inspections have been perfommed. Qe
the review process hes advanced to a
point where the program is reviewing
contingency plans onaregular rotational
bess, SPAR plas to shift its IPP
resources back to testing contingency
plans through department-initiated drills
and inspections.

Priority for contaminated sites percaived
differently. One of the mgjor purposes
of the Contaminated Stes Remediation
Programis to determine the priority (sse
Sidebar to the right for a discussion an
the Hozard Ranking Model, which is
used to prionitize Stes) in which stes
should be addressed  This is necessay

Hazard Ranking Model

The Hazard Ranking Model is the

primary tool available to the
Contaminated Site Remediation Program
to determine caseload priorities. The
hazard ranking model is an exposure
model that uses factors such as the level
of toxicity, exposure to ground or surface
water, and population density to
determine a site's relative priority. The
model provides for unknowns, :allowing
sites to be ranked when information Is
missing. The ranking scores compose an
index of relative threat posed by the
contaminated sites to public health and

the environment.

DEC personneldo notconsider the hazard
ranking score an absolute indicator of
priority because ranking scores can be
skewed by factoring in unknowns and
because the model does not take into
consideration certain elements.’ In
practice, the ranking score is considered
one of many indicators when determining

caseload priorities.

S0 that resources can ke alocated in
suwch a way that the stes which
represent the greatest risk to the public
and the ermronment are addressed first — regardess of ownership.

Although central office presents prioritization as one of the programismain enpheses,
a Statewide list of all contaminated sSites in priority order does nat exist.  Instead,
resources are alocated besed an the identity of aresponsible party, their willingness
and capaaty to dean up, Site priority when known, and the amount of public interest

in agte

As dsoussed in Organization and Function, SPAR's central office is responsible for
developing policy and providing technical assstance to regons ad districts.  Work
an contaminated Sites is acconplished & the district level with support from their
regon. Most of staff time & the district levd is spert providing oversight to
responsible parties who are willing to perform deanup.

The logic behind addressing willing responsible parties (RPS) is sinple.  Helping
willing RPs is efficient in thet nore sites are deaned Up by oversight than by working
with uncooperative RS or by taking state leed in deanup.  The other motivation
behind helping RS is a sodoeconaic concem. RS are dften stimulated to dean
up their site because ared estate, construction, or sare ather financial transaction is
involved.  In the pest when DEC staiff explained they did nat have time to monitor

24 -

ALASKA STATI- LIXJISLATURP. DIVISION OF LEGISI-ATIVE AUDIT



deanup of a site, the RP contacted their legislator, who in tum contacted the district
and insisted their constituent e asssted

It is nat uncommon for political pressure to play a rde in the way resources are
allocated. In the pedt, sSites, which were a lower priority relative to other stes, have
recaived funding because of an heightened interest in the site taken by the generd
public, the governor, or a particular legislator.

District persond reluctant to initiate statelead in contaminated Site deanup: For a
site to ke eligible for Satelead, potertil RPs must e identified and an extensive
natification process must be conpleted.  Because Statelead Stes are labor intensive,
district personnd are reluctant — or do not have the resources — to conduct RP

seardes or go through the notification process.

District personel are dso hesitart to take date lead because they fed their rde
should ke ane of senice agency rather then enforcement agency.  Rather than taking
the lead in deanup ad holding the RP liable, staff want to help RPs find sore way
to assune responsibility. False promises from unwilling or incapalde RPs have dso
sloned down the process of deaning Up Sites with statelead nmoney.

Because of the amount of resources required to identify State-lead sites and a generd
reluctance by district staff, the program does not have a conplete listing of
contaminated State-lead Sites.
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FINDINGS AND RECOMMENDATIONS

Recommendation No. 1

The legislature should meke statutory dnanges to clarify the rale of the fund administrator.

A

Currently there is no dearaut criteria in place stating how DEC should “manege” the
Response Fund.

In order to e properly evaluated as the fund administrator, DEC needs the legilature
to clarify thelr expectations of the department's rde. Alaska Satute 46.08.050
identifies two accounting duties of DEC.  This statute says DEC

(1  snall maintain accounting recards showing the income and expenses of the
fund;, ad

(@ shdl develop procedures governing the expenditure of, and accounting for,
money expended from the fud

This statutory reguirement hes nat been amended since the Response An was first
established in 1986 The duties were appropriate when the fund wes used lo respond
to emergency spills, and DEC wes virtually the only user of the fund. But DEC lost
its effectiveness as administrator when the Response Fund began to ke used a5 a
funding source for a number of prgedts maneged by many different agendes.

As explained on page 22 of Repart Condusions, DEC hes spart an inordinate anount
of lime trying to monitor the appropriateness of expendtures meck by other agendes.
It hes been difficult for DEC to monitor the gpprorateness of reimbursement
requests from ather agendes when the senvice provided is beyond DEC's interest or
expatise. DEC is dften put in the position of having to approve for reimoursement
an expenditure for which the department hes no way of determining represents avalid
project cost. DEC hes nat experienced us many problems an those RSAs with ather
agendes for senices which the department would normeally contract.

DEC hes, with the assistance of Office of the Governar, Office of Management ad
Bmlget (OMB) ad Legslative Fnance, developed an adequete budget process

showing opriations into and out of the Response FUd  DEC can track
allocations to spedific prgects.  The department hes dso developed an intemdl
prooess to review ather agendes’ Response Fund reguiests and meke reconmrendations
to OMB for indusion in he Governor's budget.  These duties arc appropriate for
DEC to fulfill in its rde as fund administrator.

W& reconmend the legdlature arend part (1) of AS 46.08.050 to state that DEC
shdll develop procedures governing the expendture of, and accounting for, noney
expended from the fund for activities of their own department.  Other agendes who
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receive monies from the Response Fund must develop thelr own procedures governing
the expenditure of, and accounting for, money expended from the fund.  To receive
reimbursement from the Response Fund, other agendes must subomit toDEC the
Oetailed information required to e induded in the anud reporton the Response
Fund's activities. DEC shall rely on the ather agendes’ intemal procedures when
responding to arequest for reimbursement.  The legislature may request Division of
Legislative Audit to review the procedures developed by each agency and audit thet
agency's expendtures against the Response Fud

Sore of the information DEC is required to submit in their annual report is elther too
voluminous or to uncertain to provide meaningful informetion tc the legislature.

]Icrrlflormation required by AS 46.08.060 to ke induded in DEC's annudl report is as
ollows:

(1) asummary of the gtes identified by the departent;

(2 the immediate and long-term thregts to the public health orwelfare or to the
environment posed by these sites; ad

Q) the appropriate actions needed to aoate these threats, and their estimeted cost.

DEC hes nat been providing this informetion as part of the annua report because of
the volume ad uncertainty of informetion involved. DEC hes indicated this
information is avalldde for review in their office in the Statewide List of
Contamnated Stes. A list of contaminated Stes dated Novermber 8, 1993, which is
104 peges long, contains site name and address and hazard ranking nodel soore an
1858 stes, of which 33 ae in adosed staius and 1520 ae in an active datus. Of
the 1,520 active stes, 240 stes are uranked, ad 38 stes cannat be ranked due to
lack of information available on the gte.  In addition to the known sites, DEC is
anare thet there are likely to le a large nunber of sites which are not yet on thelr

We recommend the legdlature arend part (b) of AS 46.08.060 to allow DEC to
report information an contannated Sites thet can e readily prepared and still e of
Lee to the legislature.  DEC should ke asked to identify how meny sites are in active
and dosed datus on the dataese.  DEC should identify the number of sites ad
prioritize those stes besad on immediate and long-term threats to the public hedlth
or welfare; or to the evironment.  Snce the informetion is too uncertain, DEC
should nat be asked to provide individual discussion on each site, nor due to the
volume of sites, should the department ke asked to repart the appropriate actions and
estimeted oosts involved.

. -28-
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Recommendation No. 2

DEC should revise the department's draft Cost Recove-v and Policy and Procedures manud,
implement the policy with due public natice, ad proviee training to all relevant personnel.

In the original legislation an the Response Fund, DEC wes not required to seek recovery of
money expended by the department to contain and dean Up ol or hezardous substanoes. The
actudl wording wes.

The attorney general, atthe requestofthe commissioner, may seek [em phasis
added! to recover money expended by the department under this chapter or
other law to contain and clean up oil or a hazardous substance thathas been
released or to control threatened release ofoil or a hazardous substance.

While DEC did sek recovery ad lewy fines ad perdties in sare indances, marny
contaminated Sites were deaned Up without any intention of seeking cost recovery.  In
addition, appropriations were mede from FY 83 through FY 90 to deanup contaminated Sites
on the Kemal peninslla. There were no cost recovery requirements related to these

gppropriations.

Because of the lack of cost recovery requirements DEC district staff and the public
developed a cooperative relationship regardng DEC's nmonitoring of the dean up of
contaminated Stes. The public cane to view monitoring of dean Up of contarminated sites
a a senice provided by DEC, rather then as an enforcement action.  Since cost recovery
would nat ke sought, DEC staff did nat consistertly track their persondl service oodts related

to deanp.

The pessage of Sardte Bill 256 |ch 29. sLA 19891 dnainged the optional neture of the statutory
phvasing. The legislation mecke it definite thet cost recovery must e sought. Spedifically
the Staiute called for:

The attorney general, at the request ofthe commissioner, shall immediately
seek [em phasis added/ to recover money expended by the department under
AS 46.05.005-46.0S.0H0 or other law to contain and clean up oil or a
hazardous substance that has been released or to control the threatened
release ofoil or hazardous substance.

DEC hes been dow ie develop policy and procedures related to accumulating oost
informetion that can e used to suppart recovery efforts. DEC hes developed a draft Cost
Recovery Policy and Pracedures manudl thet addresses when and how to code aosts to Sites.
As of the dete of this report, this palicy still hes nat been fully inplemented.  Of particular
concam is the failure to consistently charge persondl senvice costs to spedific Stes. This
mekes it difficult, if not impassible, to recoup these costs from the responsible party.

The draft Cost Recovery Policy and Praoedures manudl aso addresses how to identify and
notify potential responsible parties (PRPS) of thelr obligation to dean up aste.  Staff who
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have received training an the manual reparted to us a reluctance to inplement the policy.
Specifically staff fed the public nests to ke adequately natified of DEC's policy dange of
seeking cost recovery for containment and deanup effarts.

Not all applicable DEC personnd have received training on the Cost Recovery Policy ad
Procedures manual.  In soe districts, we found staff unawere thet a cost recovery
procedures manua wes available.

We reconmend DEC revise the draft Cost Recovery Policy ad Procedures manud to
address public notification and consistert statewide inplementation.  After the manud is
revised, training should ke provided to DEC persomndl S0 thet the department’s policy will
ke consistently implemented.  The manuals need to be nmece available in each region ad
district office.

Recommendation No. 3

DEC should develop asystermatic method of addressing contaminated Sites so those Sites thet
pose the greatest risk to public hedlth or the environment are addressed first.

A Progam persond and resources heve been alocated to contaminated Sites bessd on
the identity of the PRP and the willingness/insistence of the RP to dean up a site.

The Contaminated Stes Remediation Program is in place to carry out ane of the
original purposes of the Response Fund, to dean uyp all or hezardous substances thet
pose an imminent and substantial threet to the public hedth or welfare, or to the
envronment. The program hes a limited amount of resources that must cope with a
large and ever increasing nunber of contaminated Sites.  Because there exists more
contaminated Sites than resources to address them a system st be in place to
allocate resources to the highest priority sttes. Gentral office of the Spill Prevention
and Response division, hes drafted policy which sts criteria for determining priority
and allocates resources to the highest priority Sites. However, district personnel are
reluctant to inplement the praposed policy dange. As aresult, highest priority sites
are not being addressed

As dsoussed in Repat Condusions, district personnd sped nost of thelr time
providing oversight to RPs who ae willing to dean up contamination.  Because RP
seardhes, PRP natification, and negatiation with unwilling RPs is timeconsuming ad
frustrating, district staff prefer to alocate their resources to sites where the RP is
known and is willing to deanup. This method of allocating resources s efficient in
thet it allons more stes to be deaned given districts’ limited staffing. It dso
provides the easiest way to cope with pressure from insistent RS who need thelr sites
deaned for socioecononic ressons, such &s red estde transadtions or potential
construction. However many of the sites with awilling RP do not pose an imminent
and substantial threet relative to other Sites.

AJASKA STATK LEGISLATURE -30- DIVISION OF LEGISLATIVE AUDIT



Such an gpproach only provides limited assurance thet Response Funded activities are
addressing sites that pose the nost “imminent and substantial” threet to the generd
public. While we recognize district personndl have a legitimate besis for wanting to
work with willing RPs, their gproach does nat ensure thet the statutory purpose of
the Response Fund is et

DEC should work to inplement their draft guidance policy entitled Prioritization of
Contaminated Stte Work.  The policy addresses allocating resources in such a way
that the highest priority Sites are addressed first.  In addition, DEC should redefine
their role in monitoring RPs with relatively low priority sttes. Any change in DEC's
policy of providing oversight to willing RPs should ke acconpanied with a thorough
public notice canypaign.

B.  Contrary to what the department hes repated to the legdaiure. DEC hes nat
meintained a curent conplete prioritized list of stateeads Sites.

In budget pepers preserted to the legislature, DEC dtated thet they maintained a list
of state-lead sites and prioritized them besed on thelr threat to huren hedlth or the
environment, or unique sodd or econamic factars.  The department aso dains thet
sites are placed on the list only after DEC staff have determined that PRPs will nat
dean wp the site or when no PRP can e determined or located.

DEC dso neck it dear to the legislature thet the list of Sate lead Sites acconpanying
the budget request is dynamic.  If aresponsible party deddes to perform deanup o
asite’srelative priority danges, the funding alocated to that site will be usad to fund
the next hignest priority ste,

In practice, DEC hes nat meintained a.conpete prioritized list of State-lead Sites. In
addition, the department hes not always conleted the proper notification process
before placing stes on the Statedlead list.  As disoussed in Repart Condusions,
district staff are reluctant to perform RP seardnes or go through the RP natification
prooess because the procedures are timeconsuming. Once asite s allocated funding,
taking lead in deanup is highly labor intensive.

DEC hes nat docunented thelir rationale for allocating funding anong state-lead sites.
W\& recognize thet a statelead list is dynamic.  However, in our view, the dynamic
nature of the program mekes acurrernt list of prioritized state-lead sites essertid. In
addition, the uynamic reture of the program mekes it inperative thet the rationale
used to justify funding deasions e docurented and presarted to the legislature.

*As slated in the Organization and Function section, if a site poses a substantial threat and no responsible party
lias been identified or the responsible party is unable or unwilling to clean up, the Slate will lake tbe lead in cleanup

efforts. These sites are commonly called state-lead or orphan sites.
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DEC shauld meke an effort to pursue statelead on sites that present an imminent and
Substartial threet to public heath and the evironment.  As part of this effort, an
updated list should be prepared and maintained to guide in the allocation of funding.
Before stes ae paced on the daelead ste list, their ophan status should e

confirmed through the proper natification process.
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AUDITOR COMMENTS

Sate belter able to prevent and respond to ol spill, but ability jeopardized bv cuts in staffing

The Pince William Sound Regional Citizens’ Advisory Council (PWS-RCAC) and staff in
tie Department of Enmronmental Conservation (DEC) bath believe the Sate hes improved
its prevention and respose capabliies for oil and hezardous substance spills.  Bath
organizations fed that the Sate is in a better position then it wes on March 24, 1989, the
dete of the exxon vaidez Spill.  Much of the resson for these inproved capablities is
attributed to the financing of prevention and response activities mede possible by the Oll ad
Hazardous Substance Rdease Respose Fund (Respose Fund). However, the two
organizations are concemed about the current trend of reducing stafff positions in DEC.  In
apan‘pHetentitIed‘Thenar.d Now: Changes Since the Exxon Valdez 0ilspiir the PAS
RCAC paints out:

Laws that appear strong when enacted can he weakened through vague
regulationsand inadequatefunding. Laws musthe implemented through dear,
strong regulations and enforced hy committed agencies that are given the
funding necessary to monitor, oversee and enforce compliance.

PWS-RCAC's point edhoes are of the observations meck in the repart produced by the
Alaska Ol Spl” Commission (AOSC) AOSC sad, “The valdez D EC office always has
heen seriously understaffed, which weakened the state's position relative to Alyeska. The
state cannot negotiate or enforce effectively without adequate competentpersonnel.”

As we explain in Report Gondusions, DEC's progress in reviewing contingency plans hes
lagged behind the department’s projections.  To increase staff time devoted to contingency
plan review and approval, inspections ad drills have been severdy limted. DEC's all
program consists of severd interrelated parts.  Prevention indudes contingency plans,
Inspections, and drills. Cther parts indude response and deanup, which ooccur only when
prevention hes failed. If any part of DEC's program is hindered, the department does nat
have an effective, viadle program

We understand the deasion DEC waes forced to meke in allocating resources to contingency
plan review and approval.  Honever, inspections and drills are a fundamental portion of a
successfu prevertion program  DEC is already dangerously daose to having to inplement
statute with limited resources. Any reduction of staff positions in the Spill Prevention and
Response (SPAR) division will jeopardize the likelihood of asuoccessiul prevention program
AOSC addressed this sare prodlem in their final repart on the events leading wp to the
Exxon Valdez grwndlng, 'Rigorflagged, complacency took root. Prevention was neglected
with disastrous results.

We wonder whether complacency is again taking root.  Program consequences must ke
considered when SPAR funding is reduced. SPAR needs to be funded a leest & the current
level to maintain its ongoing operations. However, if the legidlature dedides to reduce
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funding for SPAR then Statutes should e amended or repedled o that required prograns can
ke elimnated. Reduction of funding alone does nat elimnate a department’s duty to fulfill
saue.

SPAR neats generd funds if contaminated Sites are to be deaned for socioeconamic reasans

As explained in Recommendation No. 3 district staff often monitor the deanup of willing
responsible parties (RPs). While meny of these sites do meet Response Tind criteria (that
is, they pose an imminent and substantial threet to pubdlic health or the environment) athers
clearly do nat. The RP is dften nuiivated to dean thelr site in order to obtain bank
financing for the sde of the property or datain a permit to do construction on the property.
While these sites may nat pose asubstantia risk, the monitoring of the Site deanup by DEC
IS important to the onner for their oan sodoeconaic reesans. I the legislature fedls thet
DEC is providing a valuable and valid public senvice by providing technical assstance an
Sites that do not pose an imminent and substantial threet, then the legislature needs to neke
gengrd funds avallable to SPAR
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ISSUES NEEDING FURTHER STUDY

It wes beyond the sogpe of this audit request for us to test Oll and Hazardous Substance
Release Response Fund (Response Fund)) exenditures and accounting procedures developed
In agendes other then the Department of Environmental Conservation (DEC). However, a5
explained in the Background Information section, other agendes are significant users of the
Response Fund  In FY 92 DEC entered into over $185 million in Response Fud
reimbursable senices agreenents (RSAs) with ather agenaes; in FY 98 DEC entered into
amost $6 million in Respose Fund RSAs with other agendes.  Consisterttly, the largest
participants in using the Respose Fund outside of DEC are the Department of Law, the
Department of Military and Veterans Affairs, and the Department of Hsh ad Gare,

As dated in Repoart Condusions and Recommendation No. 1, DEC hes little authority and
receives limited information supporting requests for reimoursement on the RSAs. Supparting
information submitted with the request for reimburserment usually provides little detaill ad
DEC is forced to rely on the ather department’s accounting proceclres.

We sugpest that the Legislative Budget and Audit Committee may want to consider
reviewing the suppart for selected expenditure transactions, the accounting procedures, ad
prgect resuts of Response Fund activity in agendes outside of DEC. Those agendes we
recommend e considered for review indude the Department of Law, Department of Military
and Veterans Affairs, and the Department of Fsh ad Gane.
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TABLE A

RESPONSE FUND SUMMARY AS OF JUNE 30, 1993

Sources of funding:
Ol Sucharge Revene $82,500,000
Gererd Fund 44,447,000
Program Receipts: Bxon Reimbursements 1980 & 1990 30,000,000
IMitigation Raverue 4,346.600
161,293.600
Usss of funding:
Bxpenditures through FY 98 (Note 1) 119567,992
Resenve for Encuorances 6,786,808
Resenve for Prior Year Appropriations 2190914
Accounts receivable recarded for BExxon Valdez deanup 2.338,7%5
Fund Balance/Spill Resene (Note 2) $30,409,091

Note 1 Bxpendtures ae inception to date as reparted in Response Fund Annual
Reparts for FY 87 - FY 93, This anmourt is the sare as the total reported in
our Table B

Note 2 Department of Environmental Conservation hes stated their fund balance/spll
resenve is $27,084,100; which is $3,324,991 less then what we have calculated.
Review of their backup indicates the disarepancy occurred in FY 91 ad
FY @2 when information for the amua repart wes pulled from the Alaska
accounting system  The department needks to reconalle this discrepancy.
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TABLE B

SUMMARY OF EXPENDITURES BY FISCAL YEAR
(NOTE J)

PROJECT FY 87 FY 88

Contaminated site investigation, safety, cleanup, and $428.815 $329,977
cost recovery

Spill Response containment, safely, cleanup, and cost
recovery

Spill prevention and response preparedness

State and regional contingency planning

Spill response office, depots, and corps

Mt. Redoubt Volcano/Publication of 1990 annual report
Spill reserve

Spill response drills

Kenai cleanup project

State Emergency Response Commission and local
emergency response planning

Local Emergen'-" ......ling Committees

UAA - Soldotna Fire Training

DFG - Spill prevention and response preparedness
LEG - Citizen's Oversight Council

Hazardous Substance Spill Technology Review Council
Arctic Marine Resources Commission

Prince William Sound Regional Citizens’ Advisory
Council

Non-crude Oil Tanker/Barge Study

Nearshore Strike Team Demonstration Projects

Oil spill contingency plans/requirements

Geographic Information System

Advisory Council/triuisportalion of oil

Ferries with oil spill response ability

Natural resource damage assessment

Subtotal of Non-Exxon Related Expenses $428,815 $329,977
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FY 89 FY 90

$320.91)0 $774,500

211.000

158.400
199.800
112.800
245.500

$320,900 S1.702.0(H)

AIASKA 5 ATl- LEGISLATURE

FY oL FY 92
$1,671,700 $1,262,400
690.200 378.500
1.056.200 3.846.200
556.700 223.500
967.700 1.125.100

4.800
313.600 71.400
448.500 105.700
583.700 555.900
399.600 257.000
575.2(H)

119.800
119.500 237.300
112.400
100.000
57.200
29.900
84.200
120.300
102.400
1.358.400
$6,932,000 $10.603.0(H)

-39-

FY 93
$2,926,700

71.000

5.385,800
54,700
2.663,000

268.500

177.900
186.200

1.039,700
88.400

88.300
275.300
90.000
10,200

3.300
15.000
91.600

7.501.500
59,400

$20,996,500

Total

$7,714,992

1,350,700

10,288,200
993,300
4,955,600
117,600
899,000
554,200
1,317,500

842,800

yv; *
1,614,900
88,400
119,800
445,100
387,700
190,000

67.400

29,900
3,300
99,200
91,600
120,300
7,603,900
1,417,800

$41313,192
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PROJECT FY 87 FY 88 FY 89

Subtotal ofNon-Exxon Related Expenses (from page 38) $428.81% $329,977 $320,900:
DEC - Exxon Valdez 5.456,300
RSAs - Exxon Valdez 609.700
Local Response - Exxon Valdez 205,600

LAW - Exxon Valdez Litigation

DFG - Exxon Valdez Damage Assessment

Exxon Valdez - Spill Cleanup and Cost Recovery
Exxon Valdez - Assessment and Restoration
Exxon Valdez Litigation

Exxon Valdez Project

Subtotal for Exxon expenses 6,271.600

Total Expenses $42H,515 $329,977 $6592500

Note 1 This takde wes prepared from expenditures reported by the Department of
Environmental Gonservation in their Response Fund Annual Reparts for
FY 87 - FY 98 W& have nat audited this information and therefore do nat
equress an opinion on its reliability.  Snce proect titles danged over the
saven years, for comparahility purposes we have grouped those activities thet
seared the sare despite sl title changes.

AIASKA STATI: LEGISLATURE -40- division OF LEGISLATIVE AUDIT



FY 90

$1,702,000

24.005.400
4.560.000

3.210.200

31.775,600

$33,477,600

Fy a1
$6,932,000

11.977.700

4.100.000

8.834.400

24.912. KV)

$31,N44,100
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FY 92
$10,603,000

2.337.300
6.654.400
1.576.900

1.123,800

11,692.400

$22,295,400
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FY 93 Exxon Valdez Total
T $41,313,192
ay XIS o
41,439,400 ; FI

5,169,700 ,
V.

S20.996.500 pm

3,415,800 ., % .

Wi
% VXX
4,100,000
8.834,400
$492.600 2,829,900
407.000 7,061,400 'y RN
«m -x\- M. Vx
2.703.500 4,280,400
1,123,800
3.603.100 78,254,800 78,254,800
$24,599,600 $119,567,992
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TABLE C

DESCRIPTION OF RESPONSE FUND ACTIVITIES APPROPRIATED
IN FY 92 AND FY 93

As reflected by discussion in Background Information, there have been numerous changes
to the Oil and Hazardous Substance Release Response Fund (Response Fund) since its
inception in 1986. Many of the amendments expanded the authorized purposes of the fund.
The following table illustrates all Response Fund appropriations for FY 92 and FY 93. The
table indicates if these appropriations would have been covered under the original purposes
of the fund or if they are allowed due to amendments subsequent to 1986 inception.

The first two columns of the table give the name of the project or activity and a brief
description of the purpose of the project. FY 92 operating appropriation amounts came from
Ch 73, SLA 91. FY 93 operating appropriation amounts come from Ch 136, SLA 92 and
capital appropriation amounts come from Ch 5, FSS 1992.

Some projects meet both original and expanded legislation and are so indicated by a
checkmark in both columns. One project, Arctic Marine Resources Commission, in our
opinion, docs not appear to meet either the original or any expanded use of the Response
Fund, but there is nothing that prevents the legislature from appropriating from the Response
Fund for other uses.
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Projccl/Aclivity

Department of
Environmental
Conservation
(DEC)
Operating
Programs -
except
Contaminated
Sites

Exxon Valdez
oil Spill
Project

Contaminated
site projects
identified by
DEC

Contaminated
sites identified
by other
agencies

Qil Spill
Reserve

Oil Response
capable ferry

State
Emergency
Response
Commission
(SERC)

Local
Emergency
Planning
Committees
(LEPCs)

AIASKA STATE LEGISLATURE

Description

Operating programs include the Director’s Office and the Division of Spill Prevention and Response (SPAR).
The Director’s Office is responsible for administrative support, safety and data management. In addition to
contaminated sites. SPAR is composed of three sections: Government Preparedness and Response, Industry
Preparedness Program, and Underground Storage Tank Program. Government Preparedness develops regulations
and guidelines for SERCs and LEPCs. ensures that local plans me under development and are integrated with
other plans, ensures that there is a complete compilation of hazards analysis for the State, and conducts drills on
the slate and local plans. Industry Preparedness reviews oil discharge prevention and contingency plans for oil
operations, conducts inspections and spill drills, and administers the statewide financial responsibility program lo
ensure that oil operators demonstrate sufficient proof of ability to respond.

Response funded activities in FY 92 included data compilation and documentation, monitoring, and select
restoration activities. The funding was also allocated to coordinate support efforts by state agencies. FY 93
monies funded DEC’s Qil Spill Response Office whose staff gathered data regarding the extent of subsurface oil
and surveyed selected beaches. In addition, staff archived records and created a records database.

Contaminated sites tire ranked based on a hazard ranking model that prioritizes sites based on their llircat to
human health or the environment. DEC also lakes into account unique social or economic factors. However, the
ranking model allows for numerous unknowns, which affects the reliability of the numeric scores. The cleanup
list is subject to constant change as responsible parties assume cleanup responsibilities and as new contaminated
sites become known. DEC provides oversight only on sites where the responsible party is taking action.
Contaminated sites that require cleanup, but where the potential responsible party is unknown, unwilling, or
unable to clean up are referred to as orphan sites. DEC must go through a notification process to the potential
responsible party before a site is placed on the orphan site list. The State initiates cleanup on orphan sites.

Beginning in FY 92. contaminated sites with the State as the responsible party were dealt with by a
Memorandum of Agreement between several state agencies. Department of Natural Resources, Department of
Transportation and Public Facilities, and DEC formed a work group that determined which sites were the highest
priority and submitted a capital budget request for funding. The major tool used by the group to rank the various
sites was DEC's ranking model. The work group recommended funding for 10 projects in FY 93 for a total
capital req test of S2.fi million. Actual expenditures in FY 93 came lo slightly over S310,000.

The legislature established the spill reserve so that funds would always be available for the abatement of a
release of oil or a hazardous substance. The spill reserve can only be accessed to address a release that poses an
imminent and substantial threat to public health or the environment. DEC only uses the spill reserve to address
unbudgeted activities that pose tin imminent and substantial threat. Eleven spills were responded to in FY 92 for
a total of S71.382.76. ;uid thirty were responded to in FY 93 for a total of 5245.995.37.

The legislature authorized expanding the use of the fund lo include refurbishment or construction of marine
response vessels. Alaska Marine Highway System is currently in the design phase of constructing a vessel that
could be used lo respond to oil spills. For FY 93. the legislature appropriated 57.5 million from the Response
Fund to the Alaska Marine Highway System Replacement Fund for the oil response ferry. But these funds will
not be used until the vessel is in construction phase, which is currently targeted for the first quarter of FY 95.

SERC was established by executive order in 1987 and formalized in 1990 with the passage of HB 566. SERC
guides and coordinates a state-wide emergency response plan. SERC designates Local Emergency Phtnning
Districts (LEPDs) and approves LEPCs for those districts. SERC reviews ;utd comments on local emergency
plans, including oil facility ;uid vessel spill contingency plans.

The State has been divided into 26 LEPDs, SERC establishes and appoints a Local Emergency Planning
Committee for each district; however, only 14 LEPCs have been established to date.
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FY 92
Appropriation

$5,731,300

$20,081,900

$4.203.200

S12.627.400

$500,000

$329,900

$900,000

FY 93 Original
Appropriation  Legislation

$7,339,300

S
$3,318,000

/
$3,528,600

/
$2,193,000

/
$23,656,700

/
$7,500,000
$350,800
$1,200,000

AIASKA STATE LEGISLATURE

Expanded
Legislation

Cite for Expanded Legislation

SB 261 (Ch 90. SLA 89]
HB 567 |Ch 191. SLA 90]

SB 261 [Ch 90. SLA 891
SB 264 [CH 113. SLA 89]

SB 165 [Ch 48. SLA 911

SB 261 [CIt 90. SLA 89]

SB 261 |Ch 90. SLA 89]
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Project Activity

Response
office.
depots/corps

Citizens'
Oversight
Council on Qil
iuiil Oilier
Hazardous
Substances

Nearshore
Strike Team
Demonstration
Projects

Hazards
Analysis

Geographic
Information
System (GIS)

Hazards
Substances

Spill
Technology
Review Council

ALASKA STATE LEGISLATURE

Description

The legislature authorized that depots and corps were to be planned through the DEC master and regional
contingency planning and the Stale Emergency Response Commission approval process. The exact determination
of locations was left to the DEC and SERC planning process. The State was to pay for training volunteers in
communities selected as depot sites and pay them when necessary to combat a spill or participate in training.
Exact types and amounts of containment equipment and materials to be stored at depots was also left to the DEC
and SERC planning process. DEC and DMVA have jointly expended over S4 million on depots and corps to
date. The only depot that has been established to date is a S1.6 million project for a communications depot,
which is 50% Response Funded and 50% funded by the Federal Emergency Management Authority. Other
expenditures have been used to train 823 first responders and develop an Incident Command System and an
Advanced Integrated Management System.

This council was established in 1990 following the passage of HB 578. The council assesses the performance of
stale and federal agencies in preventing and responding to releases of oil and hazardous substtuices, identifies
risks, and recommends improvements for environmental safety to the legislature, governor, and federal agencies.

The legislature appropriated S1.2 million for FY 93 to provide coastal communities that are not connected by a
highway system with the resources lo be able to respond to a major oil spill. Currently, contingency plans do
not always address industry’s preparedness to respond to a spill in communities for extended distances
downslrciun from ;ui oil terminal facility or tank vessel route. One purpose for the demonstration project was to
define the optimum :uray of equipment needed in communities to mobilize and respond to spills which have
escaped initial containment or to orphan spills which may occur within the operating range of nearshore
communities. Two informal planning committees were organized - one for the Gulf of Alaska region and the
other for Southeast Alaska region. Each region developed their own project design criteria.

A Hazards Analysis covers four stages: (1) identifying the hazard, which is defined in AS 46,03.826.

(2) performing a vulnerability analysis, (3) conducting a risk analysis, and (4) assessing response capability by
industry and local response. After DEC had prepared a request for proposals to perform a statewide Hazards
Analysis, LEPCs indicated that they preferred to control this project themselves. In FY 92. DEC delegated the
responsibility and funding to LEPCs for the Hazards Analysis. As of October 15. 1993, hazards analyses arc
completed for four LEPDs, are in process for twelve LEPDs. and the other ten LEPDs are scheduled for
completion in June 1994 as part of a statewide Hazards Analysis contract. Once the hazard analyses are
complete, DEC believes they will have an inventory of between 80%-90% of all facilities with hazardous
substances required to report under SARA Title Ill. DEC will need to keep their database of information up-to-
date.

The legislature appropriated $689,300 for a GIS. DEC administered $250,000 and signed a reimbursable services
agreement with the Department of Military and Veterans Affairs (DMVA). Division of Emergency Services
(DES) for the remaining $439,300. GIS will be a map-based system that monitors where a spill has occurred in
comparison to the natural surroundings. The GIS will be able to track the response of industry or the responsible
parties and can be used to project what path the spill will follow. The GIS could store countless data useful in
making decisions, such as population centers, location ol' contaminated sites and hazardous substances, and
location of equipment. Two demonstration projects have been completed for DEC. One problem dial has not
been reconciled is how the DEC and DMVA. DES systems will coordinate. DES is developing an Advanced
Integrated Incident Management System to respond to an emergency situation. DES is interested in knowing
where manpower, communication, and aircraft arc located. DEC will not be able to view DES’ information on a
geographic base.

The council exists within the SERC. The council’s duties include responsibility for reviewing tutd
recommending research topics to DEC. establishing testing protocols for the department to use to evaluate the
elfcclivencss of hazardous substance spill technologies within the State, and compiling and maintaining
information relating to containment and cleanup technology.
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FY 92 FY 93

Appropriation  Appropriation

$1,700,000 $800,000

$237,300 $237,300
$0 $1,200,000
N0) $177,300
0 $689,300
$236,300 $420,000

ALASKA STATU LEGISLATURE

Expanded
Legislation

Cite for Expanded Legislation

SB 264 |CI) 113. SLA 89]

HB 578 |Ch 199. SLA 90]

HB 567 |Ch 191. SLA 90]

SB 261 |Ch 90. SLA 8%

SB 261 [Cli 90. SLA 89]

HB 567 |Ch 191. SLA 90]
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Projecl/Aclivily  Description

Arclic Marine The legislature appropriated SIOO.000 to Rind the commission through FY 92, with the intent lo form a Regional

Resources Citizens" Advisory Council for residents of Alaska's Arctic coastal communities. AMRC would review Arctic
Commission oil exploration and development issues affecting Alaskans and attempt to secure federal and industry recognition
(AMRC) and support as an Arctic Regional Citizens’ Advisory Council.

Alyeska The legislature appropriated $175,000 for DEC to disburse lo the Prince William Sound Regional Citizens
Terminal Advisory Council. RCAC was to retain technical experts who would review and evaluate three monitoring

Ballast Water programs being conducted by DEC at the Alyeska Valdez Marine Terminal. The Uirce progriuns, which have

Testing/Monitor  been completed with final reports, were to monitor the influent ballast water lo the ballast water treatment

ing facility, to monitor the treated discharge from the ballast water treatment facility, and to monitor sediment
hydrocarbon chemistry and sediment toxicity in Port Valdez.
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FY 92 FY 93 Original Expanded Cite for Expanded
Appropriation  Appropriation  Legislation Legislation Legislation

S100.000 S100.000 See discussion on
page 43

S175,000 0
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TABLED

EXAMPLES OF EXTERNAL FY 92 AND FY 93 RSAs

FY 92 RSA, DECIDM VA Oil Spill DepotsiCorps $1,700,000

Over $1.2 million has been spent on this RSA through fiscal year end 93.

The “communications depot" is the only depot in place. The communications depot is a
$1.6 million project that will be 50% Response Funded and 50% federally lunded by the
Federal Emergency Management Agency. The equipment includes two 4.5 meter trailer
mounted satellite communication dishes, four foamy satellite communication packages, and

two mobile satellite telephones.

On the same RSA, DMVA trained 823 people to be first responders in the event of a spill.
First responders include such persons as police and fire personnel. DMVA and the LEPCs
worked together lo determine who should be trained and in what localities. A database of
people who were trained was prepared and given to GPRP.

fi oagsi " rr WO/AAYA Ui a il BLI(1tuOUS TUI/STuflte Ixelcuac ana WAFIUrlae
- Pipnarnttnrt nine; PInnnino 1800000 =

This RSA, which only had $155,000 in expenditures through fiscal year end 93, was to fund
six different projects, many of the projects being continuing and open-ended. On Response
Corps and Emergency Response Depots DMV A assisted and will continue to assist SPAR
is preparing a 3-ycar strategic plan on the development of depots and corps to facilitate
planning and budgeting.

For the State Emergency Response Commission, the Chiefof Logistics was appointed by the
Adjutant General as his designee and vice-chair on the commission. DMVA staff assisted
and will continue lo assist the Chief of Logistics in his membership roles on various SERC
committees. DMVA provided and will continue to provide a person to serve as the Stale’s
alternate member of the Alaska Regional Response Team.

DMVA provided and will continue to provide an ex-officio, non-voting member to the board
of directors on each of the two Regional Citizens’ Advisory Councils in Alaska. For
Emerge..cy Response Planning, DMVA provided technical assistance lo Local Emergency
Planning Committees to ensure their response plans ate consistent with the State Emergency
Operations Plan. DMVA assisted and will continue to assist SPAR in developing a
communications plan for response to oil and hazardous substance releases.
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FY 93 RSA, DEC/DM VA Geographic Information Systems (FEM M E)$439,300

This RSA is to be used primarily for contractual services from the University of Alaska,
Anchorage and the purchase of hardware and software. DMVA will develop an emergency
management decision system for the State Emergency Operations Center with this funding
ensuring that the system aids management of oil and hazardous substance release incidents.
The system will incorporate a graphic user interface which will be compatible with DEC’s
geographic information system (GIS). GIS will provide an automated decision support
system and an automatic resource tracking system. The GIS system will use computer

graphics to show a map of response capabilities.

For an estimated $250,000, the university will prepare a briefing paper on the emergency
management decision system which includes: estimated costs for equipment, software, and
training; a phasing plan; schedules and project milestones; cost/benefit analysis; and

personnel utilization.

The hardware and software for the emergency management decision system is estimated to
cost $175,000.

FY 93 RSAJDECI!DFG Spill Prevention Planning and Management Assistance and
State Emergency Response Commission Contingency Plans $202,200

This RSA is to have DFG'’s participation on three distinct projects. DFG is expected to be
reimbursed $5,000 for their participation in the quarterly State Emergency Response
Commission meetings and in any Emergency Response Committee meetings. DFG will
complete work tasks assigned by the commission or committees and provide expertise on fish

and wildlife services.

DFG anticipates having $127,200 in reimbursable expenditures for their participation in oil
pollution control. DFG will review and comment on approximately 180 oil spill contingency
plans submitted by industry for compliance with state regulations. DFG’s primary focus is
to enhance protection of fish and wildlife populations, habitats, and public uses of these

resources.

DFG anticipates having $70,000 in reimbursable expenditures for their participation in

reviewing the state master and regional plans.
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This RSA is to have the Department of Natural Resources’ (DNR’s) participation on two
distinct projects. DNR is expected to be reimbursed $5,000 for their participation in the
guarterly State Emergency Response Commission meetings and in any Emergency Response
Committee meetings. DNR will complete work tasks assigned by the commission or
committees.

DNR anticipates having $23,900 in reimbursable expenditures for their participation in oil
pollution control. DNR will review and comment on approximately 170 oil spill contingency
plans submitted by industry for compliance with state regulations. DNR's primary focus is
to ensure that sensitive natural resource areas are adequately protected.
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WALTER J. HICKEL, GOVERNOR

DEPT. OF ENVIRONMENTAL CONSERVATION

410 Willoughby St., Juneau, AK 99801 (907)465-5010

Mr. Randy S. Welker

Legislative Auditor

Legislative Budget and Audit Committee
Division of Legislative Audit

P.O. Box 113300

Juneau, AK 99811-3300

LEGISLATIVE AUDIT
Dear Mr. Welker;

Thank you for the opportunity to reply to the Division of Legislative Audit's Preliminary
Audit of the Oil and Hazardous Substance Release Response Fund (Response Fund)
First | would like to formally thank Ms. Cynthia Ryan and Ms. Kristin Dolquist for the
professional and thorough manner in which they conducted this audit. | have heard
this comment made by several members of my staff.

In general, we believe that this draft audit report accurately reflects the legislative and
Department of Environmental Conservation (DEC) history of the Response Fund. We
also generally agree with the description of current DEC management of the
Response Fund. In the face of the many misunderstandings currently existing about
the Response Fund and its intended purpose, it is refreshing to see such an accurate
explanation of the Fund.

The legislature should make statutory changes to clarify the rde of the fund
administrator.

We agree with the proposed statutory changes and will work with the Attorney
General's Office and the respective Senate Finance and House Resource
Committees to investigate ways that these statutory changes can be made.

Recommendation No. 2

DEC should revise the department's draft Cost Recovery and Policy and Procedures
manual, implement the policy with due public natice, and provide training to all
relevant personnel.

We generally agree with this recommendation and will take immediate steps to
implement it.



DEC has been pursuing cost recovery on selected oil and hazardous releases
since FY90. A formal cost recovery notification policy and process has been in
place since April of 1992 and a draft cost recovery manual and training was
completed in August of 1993.

We agree that these policies and procedures should be finalized and that any
training inadequ icies should be remedied as soon as possible.

Recommendation No. 3

DEC should develop a systematic method of addressing contaminated sites so those
sites that pose the greatest risk to public health or the environment are addressed

first.

This is an excellent recommendation and one that will require coordinated
assessments with other government agencies, especially the Department of
Defense (DOD). The DEC has a formal Statament of Cooperation with the
DOD and an assessment of the effectiveness of joint environmental programs is
now underway. Opportunities for improvements in contaminated sites
management will be identified and implemented as a result of this assessment.

What the DEC has been providing is a prioritized list of high priority
contaminated sites determined by the ranking model and judgement by regional
staff with the suspicion that the responsible party is reluctant or unwilling to
conduct the necessary cleanup. We agree with the recommenJation to provide
a better listing and have been developing policies and guidance during this
fiscal year to put in place a more aggressive approach to confirm responsible
party intent and prioritize all contaminated sites into a high/medium/low

category,

Thank you agah for the opportunity to respond to this draft audit and we look forward
to working with your office toward the completion of the proposed management
recommendations.

Sincerely



LEGISLATIVE BUDGET AND AUDIT COMMITTEE
Division of Legislative Finance

P.O. Box 113200
Juneau, AK 99811-3200
(907) 465-3795

FAX (907) 463-4885

March 2, 1994

Alaska-Juneau

Court Reporting & Secretarial
Services

326 4th Street, Suite B

Juneau, Alaska

Re: Transcript of March 1, 1994, Senate
Finance Committee Hearing on
SB 215 - Oil/Hazardous Subs. Release Response Fund

Enclosed are copies of Senate Finance Committee tapes no. 22 and
no. 24 containing local and teleconference testimony on Senate Bill
215 from the committee®s March 1, 1994, meeting. SB 215 relates
to the five-cent surcharge on oil, the income from which flows to
the oil and hazardous substance release response fund (the 470
fund). Please prepare a transcript of testimony on the bill. Tape
No. 22 has been rewound to begin with that subject matter on side
1. Also enclosed is a brief log of the discussion, listing both
department representatives and individuals who spoke from
teleconference sites.

OQur office received a request from Senator Kerttula for a
transcript as soon as possible.

Please give me a call at 465-2618 if you have questions or 1 can
be of further assistance.

Sincerely

Kathy Holmquist
Secretary
Senate Finance Committee

Enclosures



SENATE FINANCE COMMITTEE
March 1, 1994

SB 215 - OIL/HAZARDOUS SUBS. RELEASE RESPONSE FUND

SFC-94, #22, Side 1, Footage 435

Senator Pearce: Brief comments re: packet materials

Senator Miller: Sponsor statement and review of provisions within
the bill.

Senator Kelly: Question

Senator Miller: Response

Senator Kerttula: Question

Senator Rieger: Question re: releases

Senator K" _Her: Response

Reverse [aNe, SFC-94, #22, Side ?

Senator Kerttula: Conforming amendments?

Senator Miller: Relate to other statutes

John Sandor, Commissioner, Dept, of Environmental Conservation
Senator Pearce: Who has jurisdiction over North Slope operations?
Sandor: Response

Senator Pearce: What could DEC have done that it didn"t do?

Sandor: Response

Senator Pearce: Does bill impact your ability to respond?

Sandor: Response

Senator Pearce: I don"t think SB 215 is going to impact that.
Sandor: Response

Senator Kelly: Question

Sandor: Response, 10,000 gallons. Issue is not the size of the

SFC-94 -1 - 3-1-94



spill.
Senator Frank: Trying to determine how the fund works.

Mike Conway, Director, Division of Spill Prevention and Resporse,
Dept, of Environmental Conservation

Senator Pearce: Where 1is break between DEC budget and 470 fund?
Conway: Response

Senator Frank: Statements re: use of 470 fund for DEC travel
and per diem.

Conway: Response
Sandor: Response
Senator Jacko: Question re: catastrophic account
Sandor: Response

Bob Poe, Director, Information and Administrative Services,
Dept, of Environmental Conservation

Senator Frank: Question re: DEC"s part in spill cleanup.
Conway: Response, approx. 22 spills annually.

Senator Frank: Question regarding total costs recovered.
Conway: I have thau back at the office.

Poe: Reports from Central and Northern regions.

Senator Fr” nk: Question

Conway: Response regarding payment for cleanup ard monitoring.

Senator Frank: Need clear picture of what fund should be used for.
Poe: Citing of figures relative to response effort.

Conway: Statement re: spills where we have to hire a contractor
to handle the spill.

Senator Pearce: Question

Conway: Will have to look at that information. Statement re:
human error prevention.

Senator Frank: Assume amount of activity has not increased.

SFC-94 - 2 - 3-1-94



TELECONFERENCE
Anchorage -

Mary Shields

Ken Freeman

Walt Furnace -r

Ardie Gray <
Patti Saunders

Tom Lakosh

Homer

Larry Smith Y
Mike O"Meara /

Change Tape, SFC-94, #24, side 1
Fairbanks -

Martin King
Randy McGovern

Kodiak -

Wayne Coleman
Mary Forbes

Kenai -

Bill Frazer
Bill Stamps
Gerald Brookman

Testimony from Juneau -

Dave Parish, Exxon Company, USA (Distributed handout)

Senator Kerttula: Who 1is your employer?

Parish: Exxon

Senator Kerttula: Do you support no longer contributing to this
fund?

Parish: Blackmail clause is part of existing law. Support having

the existing spill reserve preserved.
Senator Kerttula: Question
Parish: I would not paraphrase my comments as that extreme.
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We support the transition of the spill reserve into some
type of ongoing reserve.

Senator Kerttula: Would like to talk to some F your principals.
No. three man.

Parish: Senate Resources adopted that provision.

Senator Kerttula: Comment.

Ginny Faye: Take exception to citing of "Alaska®"s 0Oil & Hazardous
Substance Release Response Fund,"™ report by BCSB

Marketing for Prince William Sound Regional
Citizen"s Advisor Council, Oil Spill Prevention and
Response Committee, as source of handout figures.

Parish: Response, referencing page nos.

Faye: statement regarding what chart fails to convey.

Parish: Legislature has continued to go back and expand use of
the fund.

Russell Heath, Alaska Environmental Lobby

Senator Pearce: Statement re: Tfact that the fund by would emptied

by a budget crunch. Lack of establishment
of corps and depots.
Heath: Do not see how SB 215 solves the problem. Dispute between

Dept, of Environmental Conservation and Dept, of Military
and Veterans Affairs.

Reverse Tape, SFC-94, #24, Side 2

Senator Pearce: Statement regarding DEC budget. Request that
DEC provide information sought by Senat r Frank.

Senator Kerttula: Fax no. for written testimony.
Senator Frank: Additional request for info, from DEC.

Jerry McCune, Cordova District Fishermen United, and United
Fishermen of Alaska

ADJOURNMENT
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STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO. SB 215

FY 9

"'rs )
Revision Date: Effected: Administration
Title: "An Act redesigning the oil/hazardou;
substance release response fund' .."_ Component: Finance
Sponsor: Senator Miller
Requestor: Senate Resources COMPONENT SERIAL .58_
Expenditures/Revenues:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98
PERSONAL 0 0 0 0 0
TRAVEL 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0
SUPPLIES 0 0 0 0 0
EQUIPMENT 0 0 0 0 0
LAND & 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0
CAPITAL
REVENUE
rmD~g_uagf__ . ... g <. 0 e Q 0
FUNDING:

1002 Federal 0 0 0 0 0
1003 GF Match 0 0 0 0 0
1004 GF 0 0 0 0 0
1005 GF/Program 0 0 0 0 0
1006 GF/MHTIA 0 0 0 0 0
OTHER 0 0 0 0 0
TOTAL 0 0 0 0 0
FULL-TIME 0 0 0 0 0
PART-TIME 0 0
TEMPORARY

Estimate of current year (FY93) impact: 0

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Don Wanie Phone: 465-2240

Division: Finance £ Date:
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-SENATE COMMITTEE REFIRT

FIRST COMMITTEE OF REFEhnAL

DATE: 5/8/93 FURTHE

Date of 5-Day Notice: « | 137 + i DATE TURNED
(in accordance with Uniform Rule 23) INTO OFFICE:
RESOURCES Committee considered SB 215

Oil and hazardous substance release response fund®/repealing the authority in law by which marine
highway vessels may be designed and constructed; amending .dquirements relating to the rev.jion
of state and regional master prevention and contingency plans; altering requirements applicable

to liens for recovery of state expenditures; efd. .
Y P and a majority of the

and recommends: committee recommends n
be replaced with [ ] same title
[V] replace with . CS 3/3 (‘'(RES ) M new ttle
f ] technical
attaches amendment(s and do pus title change
L] (8) (HB only)
[ ] adopts Letter of Intent
[ ] further referral to the
[ ] do pass
[ ]do not pass
[ ] no recommendation
[X] individual recommendations
Department Date Zero Zero Fiscal

5*98.0
[- 1V*N>

[ 1 Appropriation No Fiscal Note [ 1 Governor's Bill with Previous Fisc**' Notes (enter information above)





