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F I S C A L  N O T E

1994 LEGISLATIVE SESSION
Revision Dale:

Title:

S TA TE  OF A L A S K A B IL L  NO. cssb 213 )

Sponsor:

Requestor:

APUC Extension and Regulatory Cost Charge

(S) L&C

Dept. Affected: Revenue

BRU: Revenue Operations

Component: Income and Excise Audit

(S) JUD

Expenditures/Revenues:

COMPONENT SERIAL NO.

(Thousands of Dollars)

113

OPERATING FY95 FY96 FY97 FY98 | FY99 FY00
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

I

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE FUND SOURCE: General 0.0 . 0.0 0.0 0.0 0.0 0.0

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Proqram Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
Ifull-t im e .
[PART-TIME

Item p o r a r y

Estimate of current year (FY94) Impact: S 0.0

ANALYSIS: (Attach a separate page if necessary.) 

(See Attached)

Prepared by: 

Division: 

Approved by ( 

Agency:

Director 1  /h, () . . . . . . . . \ / ?
Darrel J. Rexwinkel 1 1

Phone: 465-2320

Date: March 28, 1994

Date: March 28,1994

PREPARFR TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office

(R*v 11/93) 94fiscai.ni0/lal Page 1 of 2

lpb:hb539.nle I



Nev Text. Ondkvl'ined •( DELETED TEXT BRACKETED]

FISCAL NO TE
STATE O F ALASKA
1994 LEGISLATIVE SESSIO N

B IL L  NO. S3 213

Revision Dale; 4/11/94
Title: Ext ending the Alaska Public Utilities 

Conncission 
Sponsor Senate Judiciary Committee 

Requestor; - . .

Department Affecteft Commerce, and Economic Oavetoomam
flflU: _Alag k a  Pu b l i c  U t i l i t i e s  C o m m i s s i o n  ~ 

Component;____________ _______
COMPONENT 8ERU L NO. J fiA .

Expenditures/Revenues;

OPERATING EXPENDITURES FY85 FY W FY 87 FY 98 FY 38 FYOO
PERSONAL SERVICES 1TRAVEL
CONTRACTUAL u 60.7 60.7 60.7 60.7 _ 6<L2. 1
SUFFUE3 1 1
EQUIPMENT ■ i
LAND A STRUCTURES JGRANT3, CLAIMS 1 1
MISCELLANEOUS
TOTAL OPERATING 0 60.7 e.g.- 7 . 60.1_ .  60-.7__ AO 7 1
CAPITAL EXPENL'miRES
CHANGE IN REVENUES ( ) I

FUND SOURCE
1002 Federal Receipts 1 1 . ______1003 GF Match ■ 1
1004 GF % I1005 Gr/Progmm Recafpts U 66.7 60.7 60.7 60.7 60.7100S GBMHTtA * 1Other
TOTAL •
Estimate of currant year (FY M) coat* $ 
POSITIONS
FULL-TIME 0 0 O I n n 0
PART-TIME 0 0 0 0 1 0 n
TEMPORARY ’ 0 0 0 0 1 0 0

ANALYSIS: (Attach a separate page if neemmy.) An additional Assistant Attorney General (half time) would fae required to hendle litigation resulting from the deletion of "liberally 
construed" from AS 42.05.141(a)(1). . Therefore, an amount equal to one quarter of the current Reimbursable Services Agreement (RSA) with the Department of Law would be required.
The zero fiscal note for FY95 reflects the proposed July l, 1995 effective date for this section.  . _________ ______________________
Prepared by: Robert A. Lohr Phono: 276-6222Dlvlrton: Alaska rubric dfeinties rnim.icdnn Date:__*A/llZ24.
Approved by Commfeitaef: Paid Fufri



F I S C A L  N O T E

1994 LEGISLATIVE SESSION
Revision Date:

Title:

STATE OF A L A S K A B IL L  NO. cssb 213 (yCjpftD

Sponsor:

Requestor:

APUC Extension and Regulatory Cost Charge

(S) L&C

Dept. Affected: 

'BRU: 

Component:

Revenue

Revenue Operations

Income and Excise Audit

(S) JUD

Expenditures/Revenues:

COMPONENT SERIAL NO.

(Thousands of Dollars)

OPERATING FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL I I

REVENUE FUND SOURCE: General 0.0. 0.0 I 0.0 0.0 i 0.0 I 0.0

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Proqram Receipts

j 1006 GF/MHTIA

Other

Itotal 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:

Estimate of current year (FY94) impact: S 0.0

ANALYSIS: (Attach a separate page if necessary.) 

(See Attached)

* Phone: 465-2320

Division: Director ") r\ \ ^  s J Date: March 28, 1994

Approved by Commissioner: Darrel J. Rexwinkel L y  ^  L S  Date: March 28. 1994

Agency: Department of Revenwr /

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office

|R *v 11/93) 9*lisca l.n ia /lil Page 1 of 2
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CSSB 213 (L&C)
APUC Extension and Regulatory Cost Charge 
March 23, 1994 
Page 2 of 2

Bill Analysis

Sections 1 and 10 of this bill increase the maximum rate of regulatory cost charges (RCC) 
paid by regulated public utilities and pipeline carriers to the A laska Public Utilities Commission 
(APUC) from .61% to .8% of gross revenue derived from operations in the state. The RCC is 
typically passed on to utility custom ers on their utility bills.

Section 2 of this bill a llows electric utilities subject to RCC to reduce gross revenues by
subtracting the cost of power for calculating RCCs paid to APUC.

Sections 3 and 11 authorize the legislature to appropriate the balance of APUC’s operating
budget which lapses to the general fund to APUC for its operating costs for the next fiscal 
year. These sections provide that "The Departm ent of Revenue shall identify the amount of 
the operating budget of the commission that lapses into the general fund each year." The 
sentence should substitute the Departm ent of Adm inistration for the Department of Revenue.

Sections 4 through 9 deal with provisions which increase gross revenue amounts which 
exem pt utilities from regulation and requirem ents to pay RCCs to APUC.

Section 12 extends the term ination date fo r APUC to June 30, 1998 and section 14 authorizes 
staggered terms for APUC commissionet j.

Section 13 repeals the sunset date of the RCC program which, under chapter 2, FSSLA 1992, 
was to sunset Decem ber 31, 1994.

Operating Costs

Departm ent of Revenue is currently charged with collecting and accounting for RCCs paid 
quarterly by approxim ately 100 public utilities and pipeline carriers. The Departm ent does not 
envision that the rate increase will have an im pact on its operating budget.

Revenue

According to APUC officials, increased revenue derived from rate increases authorized under 
this bill will be offset against reductions in revenues attributable to exem ption amount 
increases and the provision which allows electric utilities to reduce gross revenues by cost of 
power for calculating RCCs. As a result, this bill is not expected to generate additional 
revenue.

Ipb:csst)213.14c
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Nev Text Underlined ̂ DELETED TEXT BRACKETED]

FISCAL NOTE
STATE O F ALASKA B IL L  N O .s3,.213
1994 LEGISLATIVE SESSIO N

Revision Dae: 4/11/94 Department Atftctet Commercaand Economic Qaveloomam
Title Extending the Alaska Public Utilities BRli: JAlagka Public Utilities CoTmnisplon -

Commission Component:
Soonwr: Senate Judiciary Committee _______________________ _________________________

Requaatcn COMPONENT SERU L  NO. 364_____________________

EspendOurw/Revanues:

OPERATING EXPENDITURES FY85 FYW FY 97 FY 98 FY 90 FYOO
PERSONAL SERVICES 1 1
TRAVEL
CONTRACTUAL U 60.7 60.7 60 .7 60.7 60 .7 . 1
supplies 1
EQUIPMENT - 1
LAND A STRUCTURES 1
GRANTS, CLAIMS 1
MISCELLANEOUS
TOTAL OPERATING 0 60.7 6 0 J  . 60.1___ f i n . 7 -.60-2— !

CAPITAL RPENOmmE3 I
CHANGE IN flEVENUg3( ) I

FUND SOURCE
;002 Fodiral Racsipts 1 1
1003 GF Match “ 1
10WGF * 1
1005 Gr/Progmm Racaipts 0 60.7 60.7 60.7 1 60.7 60.7
1005 GF/WHTlA • 1
Other

I TOTAL 1
EsHmaio at oifnnt m r  fFY M) cost S
POSITIONS
FULL-TIME 0 0 1 o.___ ft n 0
PART-TIME 0 0 0 0 ft ... . _0
TEMPORARY ■ d 0 0 0 0 0

ANALYSIS: (Attachaeeparatspage If nraay.) An additional Assistant Attorney General (half time) would be required to handle litigation resulting from the deletion of "liberally 
construed" from AS 42.05.141(a'(l). , Therefore, an amount equal to one quarter of the current Reimbursable Service Agreement (RSA) with the Department of Law would be required.
The zero fiscal note for FY95 reflects the proposed July 1, 1995 effective date for this section.  _____________ ________________________________

Pfiparad by: Robert A. Lohr Phona: 275-6222
DMfton: Aiaska Public d M T itle s  Commission Data: .4 /11/94
Approved by Comm Ink**; Pmlfahi 
in o rrv  CamtnMM and Pennanto D w toOfflailt Utt*:



ho>2_. P r t " 'u c _

<3 >
P ro p o s e d  A m e n d m e n t  to A S  4 2 .0 .5 .4 3 1 (a ) / / < /

A l a s k a  l a w  n o w  p r o v i d e s  u t i l i t i e s  t h a t  a r e  o w n e d  b y  
m u n i c i p a l i t i e s  a n d  c o o p e r a t i v e s  w i t h  a  g u a r a n t e e  o f  r a t e s  t h a t  i s  n o t  
a v a i l a b l e  t o  o t h e r  u t i l i t i e s .  S p e c i f i c a l l y ,  t h e  A l a s k a  P u b l i c  U t i l i t i e s  
C o m m i s s i o n  i s  r e q u i r e d  t o  s e t  r a t e s  s o  a s  t o  a s s u r e  t h a t  b o n d  
c o v e n a n t s  o f  m u n i c i p a l  a n d  c o o p e r a t i v e  u t i l i t i e s  a r e  m e t .  ( A S  
4 2 . 0 5 . 4 3 1 ( a ) ;  A P U C  v .  M u n i c i p a l i t y  o f  A n c h o r a g e ,  5 5 5  P 2 d .  2 6 2  
( A l a s k a  1 9 7 6 ) )

I n  g e n e r a l ,  i t  m a y  b e  a p p r o p r i a t e  t o  p r o v i d e  m u n i c i p a l l y  
o w n e d  u t i l i t i e s  w i t h  p r o t e c t i o n s  t h a t  a r e  n o t  a v a i l a b l e  t o  o t h e r  
u t i l i t i e s .  H o w e v e r ,  m u n i c i p a l l y  o w n e d  u t i l i t i e s  ( p a r t i c u l a r l y  A T U )  a r e  
n o w  e n t e r i n g  n e w  b u s i n e s s  m a t  a r e  n o t  r a t e  r e g u l a t e d  b y  t h e  A P U C  
a n d  t h a t  a r e  i n  c o m p e t i t i o n  w i t h  o t h e r  b u s i n e s s e s .  S u c h  u t i l i t i e s  
c o u l d  p l a c e  i t s  r e g u l a t e d  r a t e p a y e r s  a t  g r e a t  r i s k  b y  i s s u i n g  b o n d s  t o  
f i n a n c e  t h e  p r o v i s i o n  o f  n e w  s e r v i c e s .  C u r r e n t  l a w  r a c m i r e s  t h e  
A P U C  t o  s e t  r a t e s  t o  e n s u r e  t h a t  b o n d  c o v e n a n t s  a r e  m e t ,  t h e r e f o r e  
t h e  A P U C  w o u l d  b e  r e q u i r e d  t o  s e t  r a t e s  f o r  l o c a l  r e g u l a t e d  s e r v i c e s  
t o  c o v e r  l o s s e s  o f  t h e  u t i l i t y  i n  b u s i n e s s e s  t h a t  t h e  A P U C  d o e s  n o t  
r e g u l a t e .

F o r  e x a m p l e ,  A T U  h a s  a n n o u n c e d  i t s  i n t e n t i o n s  t o  i n v e s t  o v e r  
$ 1 0 0  m i l l i o n  t o  p r o v i d e  “ v i d e o  d i a l t o n e ”  s e r v i c e  a n d  t o  c o m p e t e  i n  
t h e  i n t e r s t a t e  l o n g  d i s t a n c e  m a r k e t .  A l t h o u g h  t h e  A P U C  c a n n o t  
r e g u l a t e  e i t h e r  v i d e o  d i a l t o n e  s e r v i c e  o r  i n t e r s t a t e  t o l l  s e r v i c e ,  t h e  
A P U C  w o u l d  b e  r e q u i r e d  t o  s e t  l o c a l  r e g u l a t e d  r a t e s  h i g h  e n o u g h  t o  
m e e t  b o n d  c o v e n a n t s  a n d  c o v e r  l o s s e s  i n  t h e s e  b u s i n e s s e s  i t  d o e s  n o t  
r e g u l a t e .

T h e  p r o p o s e d  a m e n d m e n t  p r o v i d e s  t h a t  t h e  C o m m i s s i o n  i s  n o t  
r e q u i r e d  t o  s e t  r e g u l a t e d  r a t e s  t o  c o v e r  t h e  a l l o c a t e d  c o s t s  a n d  d e b t  
c o v e r a g e  r e q u i r e m e n t s  o f  s e r v i c e s  i t  d o e s  n o t  r e g u l a t e .  T h u s ,  
a l t h o u g h  t h e  C o m m i s s i o n  w o u l d  s t i l l  b e  r e q u i r e d  t o  s e t  r a t e s  t o  
r e c o v e r  a l l  t h e  c o s t s  * n d  a s s o c i a t e d  d e b t  c o v e r a g e  r e q u i r e m e n t s  o f  
t h e  s e r v i c e s  i t  r e g u l a t e s ,  i t  w o u l d  n o t  b e  r e q u i r e d  t o  s e t  r a t e s  t o  
r e c o v e r  s h o r t f a l l s  i n c u r r e d  i n  s e r v i c e s  i t  d o e s  n o t  r e g u l a t e .

A d d i t i o n a l l y ,  t h e  p r o p o s e d  a m e n d m e n t  r e q u i r e s  t h a t  d e b t  
i s s u e d  t o  p r o v i d e  u n r e g u l a t e d ,  c o m p e t i t i v e  v e n t u r e s  b e  s t r u c t u r e d  s o



t h a t ,  u p o n  d e l a u i t ,  c r e d i t o r s  w o u l d  n o t  h a v e  r e c o u r s e  t o  t h e  a s s e t s  o f  
t h e  b a s i c  r e g u l a t e d  u t i l i t y .  T h i s  p r o v i s i o n  p r o t e c t s  t h e  a s s e t s  o f  t h e  
r e g u l a t e d  u t i l i t y ,  a n d  t h u s  t h e  u t i l i t y ’ s  a b i l i t y  t o  p r o v i d e  b a s i c  u t i l i t y  
s e r v i c e s  t o  r a t e p a y e r ,  f r o m  t h e  v e r y  r e a l  p o s s i b i l i t y  t h a t  t h e  u t i l t i i y  
m a y  i n c u r  s u b s t a n t i a l  l o s s e s  i n  c o m p e t i t i v e  a c t i v i t i e s .



AS 42.05.431(a) should be amended as follows: (addition
under l i ned )

S e c .  4 2 . 0 5 . 4 3 1 .  P o w e r  o f  c o m m i s s i o n  t o  f i x  r a t e s ,  ( a )  W h e n
t h e  c o m m i s s i o n ,  a f t e r  a n  i n v e s t i g a t i o n  a n d  h e a r i n g ,  f i n d s  t h a t  a  r a t e
d e m a n d e d ,  o b s e r v e d ,  c h a r g e d  o r  c o l l e c t e d  b y  a  p u b l i c  u t i l i t y  f o r  a
s e r v i c e  s u b j e c t  t o  t h e  j u r i s d i c t i o n  o f  t h e  c o m m i s s i o n ,  o r  t h a t  a  c l a s s i f i c a t i o n ,  r u l e ,  r e g u l a t i o n ,  p r a c t i c e ,  o r  c o n t r a c t  a f f e c t i n g  t h e  r a t e ,
i s  u n j u s t ,  u n r e a s o n a b l e ,  u n d u l y  d i s c r i m i n a t o r y  c r  p r e f e r e n t i a l ,  t h e
c o m m i s s i o n  s h a l l  d e t e r m i n e  a  j u s t  a n d  r e a s o n a b l e  r a t e ,  c l a s s i f i c a t i o n ,
r u l e ,  r e g u l a t i o n ,  p r a c t i c e ,  o r  c o n t r a c t  t o  b e  o b s e r v e d  o r  a l l o w e d  a n d
s h a l l  e s t a b l i s h  i t  b y  o r d e r .
( b )  A  m u n i c i p a l i t y  m a y  c o v e n a n t  w i t h  b o n d  p u r c h a s e r s  r e g a r d i n g  
r a t e s  o f  a  m u n i c i p a l l y  o w n e d  u t i l i t y ,  a n d  t h e  c o v e n a n t  i s  v a l i d  a n d  
e n f o r c e a b l e  a n d  i s  c o n s i d e r e d  t o  b e  a  c o n t r a c t  w i t h  t h e  h o l d e r s  f r o m  
t i m e  t o  t i m e  o f  t h e  b o n d s ,  a n d  r a t e s  s e t  h v  t h e  c o m m i s s i o n  m u s t  h e  
a d e q u a t e  t o  m e e t  t h o s e  c o v e n a n t s .  H o w e v e r ,  t h e  c o m m i s s i o n  i s  n o t  
r e q u i r e d  t o  s e t  r a t e s  f o r  s e r v i c e s  r e g u l a t e d  h y  t h e  c o m m i s s i o n  t o  
r e c o v e r  t h e  a l l o c a t e d  c o s t s  a n d  c o v e r a g e  r e q u i r e m e n t s  o f  s e r v i c e s  
[ h a t  a r e  n o t  r e g u l a t e d  b v  t h e  c o m m i s s i o n .  B o n d s  o r  o t h e r  d e b t  
i s s u e d  t o  f i n a n c e  u n r e g u l a t e d ,  c o m p e t i t i v e  v e n t u r e s  h v  a  m u n i c i p a l l y  
o w n e d  u t i l i t y  s h a l l  n o t  b e  i n c u r r e d  i n  a  m a n n e r  t h a t  w o u l d  p e r m i t  a  
c r e d i t o r ,  o n  d e f a u l t ,  t o .  h a v e  r e c o u r s e  t o  t h e  a s s e t s  o f  t h e  b a s i c  
r e g u l a t e d  u t i l i t y  b u s i n e s s .
( c )  T h e  f i n a n c i a l  c o v e n a n t s  c o n t a i n e d  i n  m o r t g a g e s  a n d  o t h e r  d e b t  
i n s t r u m e n t s  o f ' c o o p e r a t i v e  u t i l i t i e s  o r g a n i z e d  u n d e r  A S  1 0 . 2 5  a r e  
a l s o  v a l i d  a n d  e n f o r c e a b l e ,  a n d  r a t e s  s e t  b y  t h e  c o m m i s s i o n  m u s t  b e  
adequate*. fr> m e e t  t h o s < ?  c o v e n a n ts . H o w e v e r ,  a  c o o p e ra tiv e  u t i l i t y  
t h a t  i s  n e g o t i a t i n g  t o  e n t e r  a  m o r t g a g e  o r  o t h e r  d e b t  i n s t r u m e n t  t h a t  
p r o v i d e s  f o r  a  t i m e s - i n t e r e s t - e a r n e d  r a t i o  ( T I E R )  g r e a t e r  t h a n  t h e  
r a t i o  t h e  c o m m i s s i o n  m o s t  r e c e n t l y  a p p r o v e d  f o r  t h a t  c o o p e r a t i v e  
s h a l l  s u b m i t  t h e  m o r t g a g e  o r  d e b t  i n s t r u m e n t  t o  t h e  c o m m i s s i o n  
b e f o r e  t h e  i n s t r u m e n t  t a k e s  e f f e c t .  T h e  c o m m i s s i o n  m a y  d i s a p p r o v e  
t h e  i n s t r u m e n t  w i t h i n  6 0  d a y s  a f t e r  i t s  s u b m i s s i o n .  I f  t h e  
c o m m i s s i o n  h a s  n o t  a c t e d  w i t h i n  6 0  d a y s ,  t h e  i n s t r u m e n t  i s  
c o n s i d e r e d  t o  b e  a p p r o v e d .



[ T h e  r e m a i n i n g  s u b s e c t i o n s  o f  A S  4 2 . 0 5 . 4 3 1  w o u l d  b e  r e - l e t t e r e d  b u t  
n o t  s u b s t a n t i v e l y  a m e n d e d . ]



7  7 ^C ,

AMEND M EN-T

C S  f o r  ^ B - 2 1 3 ( J u d )
D e l e t e  a l l  m a t e r i a l  f r o m  p a g e  1 ,  l i n e s  5  t h r o u g h  1 1 .
I n s e r t  t h e  f o l l o w i n g :
S e c t i o n  1 .  A S  4 2 . 0 5 . 1 4 1 ( a )  i s  a m e n d e d  t o  r e a d :

( a )  T h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  m a y  d o  a l l  
t h i n g s  n e c e s s a r y ,  o r  p r o p e r ,  t o  c a r r y  o u t  t h e  p u r p o s e s  a n d  e x e r c i s e
t h e  p o w e r s  e x p r e s s l y  g r a n t e d  o r  n e c e s s a r i l y  i m p l i e d  i n  t h i s  c h a p t e r ,  
i n c l u d i n g

( 1 )  r e g u l a t e  e v e r y  p u b l i c  u t i l i t y  e n g a g e d  o r  p r o p o s i n g  t o
e n g a g e  i n  a  u t i l i t y  [ S U C H  A ]  b u s i n e s s  i n s i d e  t h e  s t a t e ,  e x c e p t  t o  t h e  
e x t e n t  e x e m p t e d  b y  A S  4 2 . 0 5 . 7 1 1  [ ,  A N D  T H E  P O W E R S  O F  T H E  
C O M M I S S I O N  S H a L L  B E  L I B E R A L L Y  C O N S T R U E D  T O  A C C O M P L I S H  I T S  
S T A T E D  P U R P O S E S ] ;

Amendment Number:.B i i l  N u m b e r :  - S B  2 _ l B
SENATE FINANCE 

COMMITTEE ^



A M  E N D M E N T

y - / f  
y - '/d -——?

8 -L S lll5 \X . l . ;
C r a m e r^ / - ’ 
4/16/94 "

Z > P  

* /?

O FFE R E D  IN  T H E  SEN ATE 

T O : CSSB 213(JUD)

B Y  S E N A T O R  K E L L Y

Page 4, lines 4 - 5 :

D elete  " m ay elect to  be [IS ]"  

Insen  "is "

SENATE FINANCE

A m endm ent 
©41 N um ber. 
S p o n M r : J ^ j Q ^ f j O a t e J ( 

in By.

Page 4, line  5, after "42.05.281":

Inscn  " [ , ]  unless [25 PER C EN T OF] the subscribers pe tition  the com m ission fo r 

regu la tion"

Page 4, lines 6 - 7 :

Dele te  "[, UNLESS 25 PER C EN T OF T H E  SUBSCRIBERS P E T IT IO N  TH E  

C O M M IS S IO N  FOR R E G U L A T IO N ]"
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CS FOR SENATE B IL L  NO. 2 I3 ( ,R » f

IN  TH E  LE G IS LA T U R E  OF TH E  S TA TE  OF A L A S K A

EIG H TEEN TH  LE G IS LA T U R E  - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

4/11/94
Finance

Sponsor(s): SENATE LABOR AND COMMERCE COMMITTEE

A  B IL L

FO R  A N  A C T  E N T IT L E D

"A n  A c t extending the A laska  P ub lic  U tilitie s  C om m ission; and re la ting  to 

regu la tion  o f  p ub lic  u tilit ie s  and to re g u la to ry  cost charges; and p ro v id in g  fo r  an 

e ffective date ."

BE IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F A L A S K A :

*  Section 1. AS 42.05.141(a) is amended to read:

(a) The Alaska Public U tilitie s  Commission may

(1) regulate every pub lic  u tility  engaged or proposing to engage in a 

u t i l i t y  [SU C H  A ] business inside the state, except to the extent exempted by 

AS 42.05.711; [, A N D ] the powers o f  the commission shall be those spec ifica lly  

co n fe rre d  by s ta tu te  o r  necessarily im p lie d  bv a s ta tu to ry  g r«nt o f  a u th o r ity  

[L IB E R A L L Y  C O N STR U ED  TO  A C C O M P LIS H  ITS S TA TE D  PURPOSES];

classifications, rules, regulations, practices, scrviccss and fac ilities o f  a public u tility  

a I hold hearings on them;

(2) investigate, "  )n com plaint or upon its own m otion, the rates,

SB0213c -I-
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(3) make or require just, fa irs and reasonable rales, classifications, 

regulations, practices, servicesa and facilities for a public u tility ;

(4) prescribe the system o f accounts and regulate the service and safety 

o f  operations o f a pub lic  u tility ;

(5) require a pub lic  u tility  to file  reports and other in form ation and

dn 'a;

(6) appear personally or by counsel and represent the interests and 

welfare c f  the state in i l l  matters and proceedings invo lv ing  a public u tility  pending 

before an o ffice r, department, board, commission., or court o f  the state or o f another 

state or the United States and to intervene in, protest, resist, or advocate the granting, 

dcn ia lj or m od ification o f  any petition, application, com pla in^ or other proceeding;

(7) examine witnesses and o ffe r evidence in any proceeding affecting 

the state and in itiate or participate in ju d ic ia l proceedings to the extent necessary to 

protect and promote the interests o f  the siate.

*  Sec. 2. AS 42.05.253(a) is amended to read:

(a) A  regulated public u tility  operating in the state shall pay to the commission 

an annual regulatory cost charge in an amount not to exceed .8 [.61] percent o l gross 

revenue derived from  operations in the state, as m odified under (c) o f tl..s section i f  

appropriate. An exempt u tility  shall pay the actual cost o f  services provided to it by 

the commission.

*  Sec. 3. AS 42.05.253(c) is amended to read:

(c) In determ ining the amount o f the regulatory cost charge imposed under (a) 

o f this section,

(1) a u tility  se lling u tility  services at wholesale shall m od ify  its gross 

revenue by deducting payments it receives fo r wholesale sales;

(2) a local exchange telephone u tility  shall m od ify  its gross revenue by 

deducting payments received from  other carriers fo r settlements or access charges^

(3) an e lec tric  u t i l i ty  shall reduce its m oss revenue by su b tra c tin g  

the cost o f  pow er; in  th is pa rag ra p h , "cost o f p o w e r" means the costs o f 

genera tion  and purchased pow er reported  to the com m iss ion .

*  Sec. 4. AS  42.05.253(e) is amended to read:

CSSB 213(,|UD) -2-
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1 (e) The commission shall adm inister the charge imposed under this section.

2 The Department o f Revenue shall collect and enforce the charge imposed under this

3 section. The  D e p artm en t o f A d m in is tra t io n  shall id e n tify  the am oun t o f the

4 o p e ra tin g  budget o f  the com m ission th a t lapses in to  the genera l h in d  each year.

5 T he  leg is la tu re  m ay a p p ro p ria te  an am oun t equal to the lapsed am oun t to the

6 com m ission fo r  its  ope ra tin g  costs fo r  the next fiscal year. I f  the le g is la tu re  does

7 so. the com m ission sha ll reduce the to ta l re g u la to ry  cost charge collected fo r  tha t

8 fisca l year hv a com parab le  am oun t.

9 *  Sec. 5. AS 42.05.711(e) is amended to read:

10 (e) N otw ithstanding any other provisions o f this chapter, any electric or

11 telephone u tility  that does not gross $50,000 annually is exempt from  regulation under

12 this chapter unless [25 PER CENT OF] the subscribers petition the com m ission for

13 regulation u nd e r AS  42.05.712(h).

14 *  Sec. 6. AS 42.05.711(f) is amended to read:

15 (f) N otw ithstanding any other provisions o f this chapter, an electric or

16 telephone u tility  that does not gross $500.000 [$325,000] annually may elect to be

17 exempt from the provisions o f this chapter other than AS 42.05.221 - 42.05.281 under

18 the procedure described in AS 42.05.712

19 *  Sec. 7. AS 42.05.711(g) is amended to read:

20 (g) A  u tility , other than a telephone or e lectric u tility , that does not gross

21 $150,000 [$100,000] annually may elect to be exempt from the provisions o f this

22 chapter other than AS 42.05.221 - 42.05.281 under the procedure described in

23 AS  42.05.712.

24 *  Sec. 8. AS 42.05.71 l ( i )  is amended to read:

25 ( i)  A  u tility  tha t [W H IC H ] furnishes collection and disposal service o f

26 garbage, refuse, trash, or other waste material and has annual gross revenues o f

27 $300,000 [$200,000] or less is exempt from the provisions o f this chapter, other than

28 the certifica tion  provisions o f AS 42.05.221 - 42.05.281, unless [25 PERCENT OF]

29 the subscribers [OR SUBSC RIBERS REPRESENTING  25 PERCENT OF TH E

30 GROSS R E V EN U E  OF TH E  U T IL IT Y ] petition the commission fo r regulation u nd e r

31 AS  42.05.712(h). N o tw ith s ta n d in g  AS 42.05.712(h) and (u). i f  subscribers

SB02l3c -3- CSSB 2I3(JU I»
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(k ) A  u tility  tha t [W H IC H ] furnishes cable television service m«r. T h x t  to he1'- 

" f tS ] exempt from tl, provis io i s o f this chapter other than AS 42.05.221 - 42.05.281 

u n d e r the p rocedure  described in  AS 42.05.712 [, U N L E S S ^  PERCE N T -Q £4T IE .

*  Sec. 10. AS 42.05.712(h) is amended to read:

(h) A  u tility  or cooperative that is already exempt from  regulation under this 

section o r  tha t is exem pt fro m  re g u la tio n  und e r AS  42.05.711(e). ( i) . o r (k) may 

elect to terminate its exem ption in the same manner.

*  Sec. 11. AS 42.06.285(a) is amended to read:

(a) A  pipeline carrier operating in the state shall pay to the commission an 

annual regulatory cost charge in an amount not to exceed .8 [.61] percent o f gross 

revenue derived from  operations in the state. A  regulatory cost charge may not be 

assessed on pipeline carrier operations unless the operations arc w ith in  the ju risd ic tion  

o f the commission.

*  Sec. 12. AS 42.06.285(c) is amended to read:

(c) The commission shall adm inister the charge imposed under this section. 

The Department o f Revenue shall co llect and enforce the charge imposed under this 

section. T he  D e n a rlin e n t o f  A d m in is tra t io n  sha ll id e n tify  the am oun t o f  the 

o p e ra tin g  budget o f  the com m ission th a t lapses in to  the general fun d  each year. 

T he  le g is la tu re  m ay a p p ro p ria te  an am oun t equal to the lapsed am oun t to the 

com m ission  fo r  its o p e ra tin g  costs fo r  the next fisca l year. I f  the leg is la tu re  does 

so. the com m ission sha ll reduce the to ta l re g u la to ry  cost charge collected fo r  tha t 

fisca l yea r by a com parab le  am oun t.

*  Sec. 13. AS 44.66.010(a)(4) is amended to read

1998 [1994];

*  Sec. 14. R E P EA L Ob' SU N SET OF R E G U LA T O R Y  COST CHARG ES. Sections 22, 

26, 36, and 38, ch. 2, FSSLA 1992, are repealed.

STJBSCRt&EttS-PE T IT IO N  TH E  C O M M IS S IO N

(4) Alaska Public U tilitie s  Commission (AS 42.05.010) -- June 30,

CSSB 2I3(,II)D) *4- SH0213c
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*  Sec. 15. A PU C  S TAG G ER ED  TER M S. Notw ithstanding AS 42.05.030(a), after the 

expiration in 1999 o f the term o f the member o f the Alaska Public U tilitie s  Commission w ith  

a m ajor o r experience in engineering, the vacancy shall next be fille d  fo r a term o f four years

in order to adjust the staggering o f  the terms o f the members o f the commission so that no

more than one commission m ember’s term expires each year.

*  Sec. 16. A P P L IC A T IO N  T O  O N G O IN G  PROCEEDINGS. The amendment to 

AS 42.05.141(a), made by sec. 1 o f  this A ct. applies to proceedings begun on o r after the 

effective date o f  sec. 1 o f  this Act.

*  Sec. 17. Section 1 o f this A ct takes effect July, 1, 1995.

*  Sec. 18. Except as provided in sec. 16, this Act takes effect July 1, 1994.
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FISCAL NOTE v  I

Revision Date: 2/4/93___________________________
Title: Extending the Alaska Public Utilities Commission and the

regulatory cost charge_______________________
Sponsor Senator Kelly___________________________
Requestor: Senate Labor & Commerce________________

Expenditures/Revenues:

STATE  O F A L A S K A
1994 L E G IS L A T IV E  S ESSIO N

li.n Version:_

(5) Publish Date: 3  I~~ I

Department Affected: Commerce and Economic Development
BRU: Alaska Fublic Utilities Commission___________ _
Component:__________________________________

COMPONENT SERIAL NO.

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 . 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 0 0

CHANGE IN REVENUES ( ) 0 0 0 0 0 0

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Other

0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0
0 0 0 0 0 0

TOTAL 0 0 0 0 0 0
Estimate of current year (FY 94) cost: $ _0_ 
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0. 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.) 
uace Lomce *u.ae iinin  a i)

> Changes iri £ S  S B ^ /3  \jL/D ) 
have no fisca l impact. “ This 
fiaca l note is  ^^TpriaLe.

Changes in ^ ^ ^ > 3  5U 3 — ^  
have no f i s ^ T ^ i ^ r ^ 3 
fiscal note is a p p r o b a t e .

Prepared by: Bob Lohr, Executive Director 
Division: Alaska Public Utilities Commission

Phone: 276-6222 
Date:

Approved by Commissioner Paul Fuhs^7^
" MtoprAgency: Commerce and Economic DeVeiopmadt^ Date: 2 -  ?  -

Rev 11/93
WMAJflttSUn.wrn

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE U ? )
BILL NO. SB 213

Revision Date: 4/11/94
Title: Extending the Alaska Public Utilities Commission

Sponsor Senate Judiciary Committee____________
Requestor:______________________________

Department Affected: Commerce and Economic Development
BRU: Alaska Public Utilities Commission_______________
Component:__________________________________

COMPONENT SERIAL NO. 364

Expenditures/Revenues:
OPERATIC J  ex p e n d itu r e s FY 95 FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

0. 60.7 60.7 60.7 60.7 60.7

TOTAL OPERATING 0 60.7 60.7 60.7 60.7 60.7

| CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHT1A 
Other

0 60.7 60.7 60.7 60.7 60.7

TOTAL
Estimate of current year (FY 94) cost: $. 
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
An additional Assistant Attorney General (half time) would be required to handle litigation resulting from the deletion of liberally constru'd" from 
AS 42.05.141(a)(1). Therefore, an amount equal to one quarter of the current Reimbursable Services Agreement (RSA) with the Department of 
Law would be required.

The zero fiscal note for FY 95 reflects the proposed July 1,1995 effective date for this section.

Prepared by: Robert A. Lohr. Executive Director 
Division: Alaska Public Utilities Commission

Phone: 276-6222 
Date: 4/11/$4

Approved by Commissioner Paul Fuhs /s
/>

Agency: Commerce and Economic Development Y ./h & L

Rev 11."'
WM*g03O(n.».

PREPARER TO PROVIDE ALL DISTRIBUTION COPES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information caK the Governor's Legislative Office

1 of 1



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) 465-3867 or 465-2450 
I'/iX  (907) 465-2029 
Mail Stop 3101

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M A p r i l  19, 1994

S U B JE C T : CSSB 213 (F IN )  (E x tend ing  the A laska P ub lic  U tilit ie s  C o m m is ­
sion; re gu la tion  o f  p ub lic  u tilit ie s )

T O : S enator D ru e  Pearce, C o -C ha ir 
S enator Steve F rank , C o -C ha ir 
Senate F inance  C om m ittee

F R O M : Teresa B. C r a m e c ^ ^ Q - '
Leg is la tive  C ounsel

E nclosed is the  f in a l o f  CSSB 213 (F in ), passed fro m  yo u r co m m itte e  this m orn ing . 
O ne o f  the  am endm ents adop ted  by the  com m ittee  requ ired  a techn ica l change. A s 
adopted , the  am endm en t w ou ld  have sp lit existing AS  42.05.431(a) in to  th ree  
subsections, designated subsections (a ), (b ), and (c), and added new language to  the 
second o f  the  new  subsections. T h is  change w ou ld  have re q u ire d  re le tte r in g  the  
re m a in ing  existing  subsections o f  A S  42.05.431 and am end ing  o th e r sections tha t 
con ta in  cross-re ferences to  AS  42.05.431. As a m a tte r o f  d ra ft in g  style, we do  no t 
re le tte r subsections unless the e n tire  s ta tu to ry  section is repea led  and reenacted w ith  
changes th ro u g h o u t the  statu te.

A f te r  speaking w ith  M a rie  M u rra y  o f  the  Senate F inance C o m m itte e  s ta ff, I  have 
am ended subsection (a ) to  repea l the  language th a t w ill becom e the  new subsections 
and added tw o  new subsections as A S  42.05.43l ( i )  and (j) . See b ill sections 5 and 6. 
Please le t m e know  i f  th is is unsatisfactory.

T C :m i:g c
94-090.m ai

E nclosure

y O . s * / / /S ) 'C  / r<~ -

/< ■ / /■ /)< £  /6  s / /
/ / c /  < 3 c s/-
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CS FO R  S E N A T E  B IL L  N O . 2 13 (F IN )

IN  TH E  LE G IS LA TU R E  O F TH E  S TA TE  O F A L A S K A  

E IG H TEE N TH  LE G IS LA TU R E  - SEC O N D SESSION 

BY THE SENATE FINANCE COMMITTEE

O ffered:
R eferred:

Sponsors): SENATE LABOR AND COMMERCE COMMITTEE

A  B IL L

FO R  A N  A C T  E N T IT L E D  

"A n  A c t extending  the A laska Pub lic  U tilit ie s  C om m iss ion ; re la tin g  to  regu la tion  

j f  p u b lic  u tilit ie s  and to re gu la to ry  cost charges; and  p ro v id in g  fo r  an effective 

da te ."

BE  I T  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

*  Section  1. AS 42.05.141(a) is amended to read:

(a) The Alaska Public U tilitie s  Commission may do a ll th ings  necessary o r  

p ro p e r to  c a rry  ou t the purposes and  exercise the  pow ers expressly Rranted o r  

reasonab ly  im p lied  in  th is  chap te r, in c lu d in g

(1) regulate every pub lic  u tility  engaged o r proposing to engage in a 

u t i l i t y  [S U C H  A ] business inside the state, except to the extent exempted by 

AS 42.05.711 [, A N D  TH E  POWERS OF T H E  C O M M IS S IO N  S H A L L  BE 

L IB E R A L L Y  C O N STR U ED  T O  A C C O M P LIS H  ITS S T A T E D  PURPOSES];

(2) investigate, upon com plaint o r u p rn  its own m otion, the rates, 

c lassifications, rules, regulations, practices, services* and fac ilities  o f  a pub lic  u tility

-1- CSSB 213(FIN)
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(3) make or require just, fair* and reasonable rates, classifications, 

regulations, practices, services* and fac ilities for a pub lic  u tility ;

(4) prescribe the system o f  accounts and regulate the service and safety 

o f  operations o f  a public u tility ;

(5) require a public u tility  to file  reports and other in fo rm ation  and

data;

(6) appear personally o r by counsel and represent the interests and 

w elfare o f  the state in  a ll matters and proceedings in vo lv in g  a pub lic  u ti l ity  pending 

before an o ffice r, department, board, commission* o r court o f  the state o r o f  another 

state o r the U nited States and to intervene in, protest, resist, o r advocate the granting, 

denial* o r m od ifica tion  o f  any petition, application, com plaint* o r o ther proceeding;

(7) examine witnesses and o ffe r evidence in  any proceeding a ffecting  | 

the state and in itia te  o r participate in ju d ic ia l proceedings to the extent necessary to 

protect and promote the interests o f  the state.

*  Sec. 2. AS  42.05.253(a) is amended to read:

(a) A  regulated pub lic  u tility  operating in  the state shall pay to the com m ission 

an annual regulatory cost charge in  an amount not to exceed ^8 [.61 ] percent o f  gross 

revenue derived from  operations in the state, as m od ified  under (c) o f  this section i f  

appropriate. An exempt u tility  shall pay the actual cost o f  services provided to i t  by 

the com m ission.

*  Sec. 3. AS 42.05.253(c) is amended to read:

(c) In determ ining the amount o f  the regulatory cost charge imposed under (a) i 

o f  this section,

(1) a u ti lity  selling u ti lity  services at wholesale shall m o d ify  its  gross 

revenue by deducting payments it  receives fo r wholesale sales;

(2) a local exchange telephone u tility  shall m od ify  its gross revenue by 

deducting payments received from  other carriers fo r settlements o r access charges^

(3) an e lec tric  u t i l i t y  shall reduce its  gross revenue b v  s u b tra c tin g  

the  cost o f  pow er; in  th is  pa rag raph , "cos t o f  p o w e r”  m eans the  costs o f  

gen e ra tion  and purchased pow er reported  to  the com m iss ion .

and hold hearings on them;

CSSB 213(FIN) -2-
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*  Sec. 4. AS 42.05.253(e) is amended to read:

(e) The commission shall adm inister the charge imposed under this section. 

The Departm ent o f  Revenue shall co llec t and enforce the charge imposed under this 

section. T h e  D epartm en t o f A d m in is tra tio n  sha ll id e n t ify  the  a m o u n t o f  the 

o p e ra tin g  budget o f the com m ission th a t lapses in to  the genera l fu n d  each year. 

T h e  leg is la tu re  m av a p p ro p ria te  an a m o un t equal to  the  lapsed a m o u n t to  the 

com m iss ion  fo r  its  o pe ra ting  costs fo r  the  next fisca l vear. I f  the leg is la tu re  does 

so, the  com m ission  shall reduce the to ta l re g u la to ry  cost charge  co llected  fo r  th a t 

fisca l vear b v  a com parab le  am ount.

*  Sec. 5. AS 42.05.431(a) is amended to read:

(a) When the commission, after an investigation and hearing, finds that a rate 

demanded, observed, charged* o r collected by a pub lic  u ti l ity  fo r a service subject to 

ihe ju risd ic tio n  o f  the commission, o r that a classification, ru le , regula tion, practice, 

o r contract a ffecting the rate, is unjust, unreasonable, undu ly d iscrim ina to ry  or 

pref erentia l, the commission shall determine a ju s t and reasonable rate, c lassification, 

ru le , regulation, practice, o r contract to be observed o r a llow ed  and shall establish it  

by order. [A  M U N IC IP A L IT Y  M A Y  C O V E N A N T  W IT H  B O N D  PURCH ASERS 

R E G A R D IN G  RATES OF A  M U N IC IP A L L Y  O W N E D  U T IL IT Y , A N D  T H E  

C O V E N A N T  IS V A L ID  A N D  E N F O R C E A B LE  A N D  IS C O N S ID E R E D  T O  BE A  

C O N T R A C T  W IT H  TH E  H O LD ER S F R O M  T IM E  T O  T IM E  O F T H E  BONDS. 

T H E  F IN A N C IA L  C O V EN AN TS  C O N T A IN E D  IN  M O R T G A G E S  A N D  O TH ER  

D E B T  IN S T R U M E N T S  OF C O O P E R A TIV E  U T IL IT IE S  O R G A N IZ E D  U N D E R  

AS 10.25 A R E  A LS O  V A L ID  A N D  E N F O R C E A B LE , A N D  R ATES SET B Y  TH E  

C O M M IS S IO N  M U S T  BE A D E Q U A T E  TO  M E E T  TH O S E  C O V E N A N T S . 

H O W E V E R , A  C O O P ER A TIV E  U T IL IT Y  T H A T  IS N E G O T IA T IN G  T O  EN TER  A  j 

M O R T G A G E  OR O THER D E B T  IN S T R U M E N T  T H A T  P R O VID E S  FOR A  

T IM E S -1N TE R E S T-E A R N E D  R A T IO  (T IE R ) G R E A T E R  T H A N  T H E  R A T IO  T H E  

C O M M IS S IO N  M O ST R E C E N T LY  A PP R O V E D  FO R  T H A T  C O O P E R A T IV E  

S H A L L  S U B M IT  T H E  M O R TG A G E  O R  D E B T  IN S T R U M E N T  T O  TH E  

C O M M IS S IO N  BEFORE TH E  IN S T R U M E N T  T A K E S  EFFEC T. TH E  

C O M M IS S IO N  M A Y  D ISAPPR O VE T H E  IN S T R U M E N T  W IT H IN  60 D A Y S
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A F T E R  ITS SUBM ISSIO N ' IF  T H E  C O M M IS S IO N  H AS N O T  A C T E D  W IT H IN  ; 

60 D A Y S , TH E  IN S T R U M E N T  IS C O N SID ER ED  TO  BE  A PP R O V E D .]

*  Sec. 6. AS 42.05.431 is amended by adding new subsections to read:

( i)  A  m un ic ipa lity  may covenant w ith  bond purchasers regarding rates o f  a 

m un ic ipa lly  owned u tility , and the covenant is va lid  and enforceable and is considered 

to be a contract w ith  the holders from  time to time o f  the bonds. Rates set by the 

com m ission must be adequate to meet those covenants. However, the com m ission is 

not required to set rates fo r services regulated by the com m ission to recover the 

allocated costs and coverage requirements o f  services that are not regulated by the 

com m ission. Bonds or other debt issued to finance unregulated, com petitive  venturesahtt/i ty e / " 3A o//‘ ' •*>
by a m un ic ipa lly  owned u tility  may not b e in e tt^ ^d - in  a manner that w ou ld  perm it a 

cred itor, on default, to have recourse to th&vhasic regulated u tility  business.

( j)  The financia l covenants contained in  mortgages and other debt instruments 

o f  cooperative u tilities  organized under AS 10.25 are also va lid  and enforceable, and 

rates set by the commission must be adequate to meet those covenants. However, a 

cooperative u tility  that is negotiating to enter a mortgage o r other debt instrum ent that 

provides fo r a times-interest-eamed ra tio  (T IE R ) greater than the ra tio  the commission 

m ost recently approved fo r that cooperative shall subm it the mortgage o r debt 

instrum ent to the commission before the instrument takes effect. The com m ission may 

disapprove the instrum ent w ith in  60 days after its submission. I f  the com m ission has 

not acted w ith in  60 days, the instrum ent is considered to be approved.

*  Sec. 7. AS 42.05.711(e) is amended to read:

(e) Notw ithstanding any other provisions o f  this chapter, any e lectric or 

telephone u tility  that does not gross $50,000 annually is exem pt from  regula tion under 

this chapter unless [25 PER CENT O F] the subscribers petition the com m ission fo r 

regulation unde r a S 42.05.712(h).

*  Sec. 8. AS 42.05.711(f) is amended to read:

( f)  Notw ithstanding any other provisions o f  this chapter, an e lectric o r 

telephone u tility  that does not gross $500,000 [$325,000] annually may elect to be 

exem pt from  the provisions o f  this chapter other than AS 42.05.221 -  42.05.281 under 

the procedure descnbed in AS 42.05.712.

CSSB 213(FIN) •4*
New Text: Underlined (DELETED TEXT BRACKETED]



*  Sec. 9. AS 42.05.711(g) is amended to read:

(g) A  u tility , other than a telephone or e lectric u tility , that does not gross 

$150.000 [$100,000] annually may elect to be exempt from  the provisions o f  this 

chapter o ther than AS 42.05.221 - 42.05.281 under the procedure described in 

AS  42.05.712.

*  Sec. 10. AS 42.05.711 'i)  is amended to read:

(i) A  u ti lity  th a t [W H IC H ] furnishes co llec tion  and disposal service o f  

garbage, refuse, trash, o r other waste material and has annual gross revenues o f  

$300,000 [$200,000] o r less is exempt from  the provisions o f  this chapter, other than 

the ce rtifica tion  provisions o f  AS 42.05.221 - 42.05.281, unless [25 PER CENT O f7] 

the subscribers [O R  SUBSCRIBERS REPRESENTING  25 PER C EN T O F TH E  

GROSS R E V E N U E  OF T H E  U T IL IT Y ] petition the com m ission fo r  regulation und e r 

AS 42.05.712(h). N o tw ith s ta n d in g  AS 42.05.712(b) and (g), i f  subscribers 

re p re se n tin g  25 percent o f  the gross revenue o f the u t i l i t y  p e titio n  the  com m ission 

fo r  re g u la tio n , the u t i l i ty  is sub jec t to  the p rov is ions o f  th is  chap te r. j
*  Sec. 11. AS 42 .05 .7 l l ( k )  is amended to read: ^

(k) A  u til ity  th a t [W H IC H ] furnishes cable television service is exempt from  

the provis ions o f  this chapter other than AS 42.05.221 - 42.05.281 [,] unless [25 

P ER C E N T O F] the subscribers petition  the com m ission fo r  regulation unde r the 

p ro ced u re  described  in  AS 42.05.712. u  )C> M ' ' - - '  1

*  Sec. 12. AS 42.05.712(h) is amended to read:

(h) A  u tility  or cooperative that is already exem pt fro m  regulation under this 

section o r  th a t is exem pt fro m  reg u la tio n  unde r AS 42.05.711(e), (i), o r  (k ) may 

e lect to term inate its exemption in the same manner.

*  Sec. 13. AS 42.06.285(a) is amended to read:

(a) A  p ipeline carrier operating in the state shall pay to the commission an 

annual regulatory cost charge in  an amount not to exceed JJ [.61] percent o f  gross 

revenue derived from  operations in  the state. A  regulatory cost charge may not be 

assessed on p ipe line  carrier operations unless the operations are w ith in  the ju risd ic tion  

o f  the com m ission.

*  Sec. 14. AS 42.06.285(c) is amended to read:
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1 (c) The commission shall adm inister the charge imposed under this section.

2 The Department o f  Revenue shall co llect and enforce the charge imposed under this

3 section. T he  D e p a rtm en t o f A d m in is tra t io n  sha ll id e n t ify  the  a m o un t o f  the

4 o p e ra tin g  budget o f  the  com m ission th a t lapsre in to  the genera l fu n d  each vear.

5 T h e  leg is la tu re  m av a p p ro p ria te  an a m o u n t eaual to  the  lapsed a m o u n t to  the

6 com m ission  fo r  its o pe ra ting  costs fo r  the  next fisca l year. I f  the  le g is la tu re  does

7 so. the  com m ission sha ll reduce the to ta l re g u la to ry  cost cha rge  co llected fo r  th a t

8 fisca l year by a com parab le  am oun t.

9 *  Sec. 15. AS 44.66.010(a)(4) is amended to read:

• 10 (4) A laska Public U tilitie s  Com m ission (AS 42.05.010) -- June 30,

11 1998 [1994];

12 *  Sec. 16. R E P EA L O F SUNSET OF R E G U L A T O R Y  CO ST C H A R G E S . Sections 22,

13 26, 36, and 38, ch. 2, FS S LA  1992, are repealed.

14 *  Sec. 17. APU C  STAG G ER ED  TER M S. N otw ithstanding AS 42.05.030(a), after the

15 expira tion  in  1999 o f  the term  o f  the member o f  the A laska Pub lic  U tilit ie s  Com m ission w ith

16 a m ajor o r experience in engineering, the vacancy shall next be fille d  fo r  a term  o f  fo u r years

17 in  order to adjust the staggering o f  the terms o f  the members o f  the com m ission so that no

18 m ore than one commission m ember’s te im  expires each year.

19 *  Sec. 18. A P P L IC A T IO N  TO  O N G O IN G  PR O CEED IN G S. The amendment to

20 AS 42.05.141(a), made by sec. 1 o f this A ct, applies to proceedings begun on o r after the

‘ 21 effective  date o f  sec. 1 o f  this Act.

22 *  Sec. 19. Section 1 o f  this A c t takes effect Ju ly 1, 1995.

23 *  Sec. 20. Except as provided in sec. 18, this A c t takes e ffect Ju ly  1, 1994.

L
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COMMITTEE

FOR IMMEDIATE RELEASE Amendment Number:

CONTACT: Marnie Brennan, Director of Communications 
PHONE: 564-1681
DATE: April 15, 1994

Bill Number: 603
Sponsor:_______ Datê V / i t  ?v/
Logged In By:

ATU BLASTS GCI FOR LEGISLATIVE ATTEMPT TO THWART COMPETITION

ATU general manager Jim Morrison today described as "corporate greed" 
an attempt by GCI to change state law to prevent ATU from competing in the 
long-distance telephone business. Morrison said a legislative amendment 
proposed by GCI could have the effect of preventing all municipally-owned 
utilities in the state from borrowing money -  with potentially disastrous 
consequences on their ability to provide service.

"GCI threatened to do this at an Anchorage Assembly work session earlier 
this week," said Morrison. "I find it ironic that the company which has promoted 
competition for so many years is now trying to prevent competition in the 
marketplace."

The GCI action came in the form of an amendment to SB 213, a bMI 
currently before the legislature that would exte-d the life of the Alaska Public 
Utilities Commission. "ATU is involved in the increasingly competitive 
telecommunications industry, and this legislation appears to be aimed squarely at 
placing the assets of the citizens of Anchorage at risk,” Morrison said. "This 
clearly is to the benefit of GCI and to the detriment of the owners of ATU -- the 
citizens of Anchorage."

(MORE)
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'if this amencment oecomes law, it couid cripple our aoiiity to provice 
rnccern teiecommunications services,'1 said Morrison. "The primary way ATU 
meets our customers' neeas is by borrowing money to pay for new technology.1

Aithougn the GCi-spcnsored amendment is directed at ATU, the language 
is written so broadly that it will likely affect other Anchorage utilities. It might even 
apoly to all the municipally-owned utilities in the state, and there are many, from 
Ketchikan to Fairbanks, Morrison said.

Morrison pointed out that QCI's proposed nendment, while aimed at an 
ATU plan announced Feb. 14 to go into the long-distance business, could 
eventually affect ATU's core local telephone business. "The U.S. Congress is 
expected to open up local phone service to competition within a few months," 
Morrison said. "When that happens, the GCI amendment could prevent us from 
upgrading our local service, since it will then be competitive.'1

"Most of ATU's planned ’Information Superhighway1 services would be 
affected by the GCI amendment,11 Morrison said. "GCI s single-handedly 
attempting to deprive Anchorage residents from receiving everything from basic 
telephone dial tone to the high-tech services of the future. Its an outrageous, 
behind-the-scenes maneuver in the closing days of the legislature which must be 
stopped."

—  30 ------
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PRO PR IETARY  AND
S H I T E  P A P E R  CO NFIDENTIAL

P O T E N T I A L  AM ENDM ENT T H A T  W O U LD  BA H  U
A T U  FROM  U S IN G  BO N D S T O  SU P P O R T  C O M P E T I T I V E  S E R V I C E S

T h e  s t r o n g e s t  c h a l l e n g e  to  a n y  s u c h  a m e n d m e n t  w o u l d  
l i k e l y  b e  c o n s t i t u t i o n a l  as su c h  an  a m e n d m e n t  i m p l i c a t e s  m a n y  
p r o v i s i o n s  o f  t h e  A l a s k a  c o n s t i t u t i o n .  T h e  s t r o n g e s t  a r g u m e n t  
r e s t s  o n  A r t i c l e  II, S e c t i o n  19 of A l a s k a ' s  c o n s t i t u t i o n .  It 
p r o v i d e s  that:

L o c a l  o r  S p e c i a l  A c t s . T h e  l e g i s l a t u r e  s h a l l  
p a s s  n o  loca" o r  s p e c i a l  a c t  if a g e n e r a l  a c t  
c a n  b e  m a d e  e x p l i c a b l e .  W h e t h e r  a g e n e r a l  
a c t  c a n  b e  m a d e  a p p l i c a b l e  s h a l l  b e  s u b j e c t  
t o  j u d i c i a l  d e t e r m i n a t i o n .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  s a i d  t h i s  p r o v i s i o n  bars 
t h e  l e g i s l a t u r e  f r o m  e n a c t i n g  a l a w  t h a t  s e l e c t i v e l y  i n t e r v e n e s  
in l o c a l  g o v e r n m e n t a l  a f f a i r s .  T h e  t e s t  is w h e t h e r  t h e  
l e g i s l a t i o n  b e a r s  a " f a i r  a n d  s u b s t a n t i a l  r e l a t i o n s h i p "  to 
l e g i t i m a t e  p u r p o s e s .  If t h i s  t e s t  is s a t i s f i e d ,  a b i l l  w i l l  not 
be  i n v a l i d  b e c a u s e  it  h a s  i n c i d e n t a l  l o c a l  e f f e c t  o r  i n c i d e n t a l  
p r i v a t e  a d v a n t a g e s .  T h e  k e y  is w h e t h e r  t h e  a c t  h a s  a l e g i t i m a t e  
p u r p o s e ,  a n d  w h e t h e r  it has, e i t h e r  b y  its t e r m s  o r  by its 
effect, d i s c r i m i n a t e s  a g a i n s t  a b u s i n e s s  o r  i n d i v i d u a l .  E v e n  if 
an a c t  a p p e a r s  t o  a p p l y  e v e n l y  a c r o s s  t h e  s t a t e ,  it w i l l  be 
d e c l a r e d  u n c o n s t i t u t i o n a l  if it is d i r e c t e d  at o n e  m u n i c i p a l  
entity.

A s e c o n d  p r o v i s i o n  of t h e  A l a s k a  c o n s t i t u t i o n  s u p p o r t s  
A T U ' s  p o s i t i o n .  T h i s  is A r t i c l e  X, A l a s k a ' s  " h o m e - r u l e "  
p r o v i s i o n .  S e c t i o n  I s t a t e s  that t h e  A r t i c l e ' s  p u r p o s e  is to 
p r o v i d e  " m a x i m u m  l o c a l  s e l f - g o v e r n m e n t , "  a n d  S e c t i o n  11 g r a n t s  
all l e g i s l a t i v e  p o w e r s  t o  h o m e - r u l e  m u n i c i p a l i t i e s  e x c e p t  for 
t h o s e  e x p r e s s l y  p r o h i b i t e d .  It is p u r s u a n t  t o  t h i s  p r o v i s i o n  
t h a t  t h e  C i t y  of A n c h o r a g e  e n a c t e d  its h o m e - r u l e  c h a r t e r ,  w h i c h  
a l l o w s  t h e  m u n i c i p a l i t y  t o  own a n d  o p e r a t e  p u b l i c  u t i l i t i e s .  
I m p o r t a n t l y ,  t h e  c h a r t e r  p r o v i s i o n ,  as o r i g i n a l l y  e n a c t e d , 
m a n d a t e s  t h a t  t h e  c i t y  o p e r a t e  p u b l i c  u t i l i t i e s  c o m p e t i t i v e l y :  it 
r e q u i r e s  t h a t  e a c h  m u n i c i p a l  u t i l i t y  "be o p e r a t e d  in a c c o r d a n c e  
w i t h  t h e  g e n e r a l  s t a n d a r d s  c o m m o n  to  u t i l i t i e s  p r o v i d i n g  t h e  s a m p  
u t i l i t y  s e r v i c e . "

T h i s  a r g u m e n t  is b o l s t e r e d  by A r t i c l e  I, S e c t i o n  II of 
th e  C o n s t i t u t i o n .  I t  p r o v i d e s  t h a t  " a l l  p o l i t i c a l  p o w e r  is 
i n h e r e n t  i n  t h e  p e o p l e . "  T h e  r e s i d e n t s  of t h e  m u n i c i p a l i t y  v o t e d  
in 19 9 1  t o  a m e n d  t h e  A n c h o r a g e  C h a r t e r  t h r o u g h  P r o p o s i t i o n  32 a n d  
to r e q u i r e  t h a t  ATU be  r u n  c o m p e t i t i v e l y  a n d  t o  p r o v i d e  a 
d i v i d e n d  t o  t h e  M u n i c i p a l i t y  of A n c h o r a g e .  A g a i n ,  t h e  p o w e r  t o  
a m e n d  t h e  c h a r t e r  a r i s e s  d i r e c t l y  o u t  of  t h e  A l a s k a  
c o n s t i t u t i o n ' s  h o m e - r u l e  p r o v i s i o n .
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LEGISLATIVE ISSUES

MUNICIPALITY OF ANCHORAGE
1994 LEGISLATIVE PROGRAM

TITLE: Alaska S t a t u t e  <.!\-nge Concerning P u b l i c  U t i l i t i e s

The M u n ic ip a l i t y  o f  Anchorage and Municipal  L igh t  and Power recommend the  
fo l lo w in g  changes a t  S e c t ’ on 42 .05 .38 1 (b )  o f  t h e  Alaska S t a t u t e  as 
f o l 1ows:

(b) In e s t a b l i s h i n g  th e  revenue r e q u i r e m e n ts  o f  \ 

m u n ic ip a l ly  owned and ope ra ted  u t i l i t y  t h e  M u n ic ip a l i ty  
i s  e n t i t l e d  t o  inc lude  a r e a so n a b le  ( r a t e  o f  r e t u r n )  
p r o f i t .

and,  a t  Sec t ion  42.05 .521 of  the  Alaska S t a t u t e  as fo l lo w s :

Sec t io n  4 2 .05 .52 1 .  Impaired c a p i t a l .  When the  
Commission f i n d s  t h a t  t h e  c a p i t a l  o f  a p u b l i c  u t i l i t y  
c o r p o ra t io n  i s  impaired,  or  might become im pa i red ,  i t  
may, a f t e r  i n v e s t i g a t i o n  and h e a r i n g ,  i s s u e  an o rd e r  

aiipiD. d i r e c t i n g  the  p u b l i c  u t i l i t y  t o  cease  paying  d iv ide nd s
on i t s  common s to ck  u n t i l  t h e  impairment has been 
removed. Nothing in t h i s  s e c t i o n  s h a l l  p r o h i b i t  a 
p u b l i c  u t i l i t y  from the  d i s t r i b u t i o n  up t o  one t h i r d  o f  
i t s  p r o f i t  ea rned in a given  vear  in  accordance  with 
S ec t io n  4 2 .0 5 .5 3 1 . (Sec t ion  6, C hap te r  113 SLA 1970)

JUSTIFICATION:

Sec t io n  4 2 .05 .38 1 (b )  Change from Rate of  Return t o  P r o f i t .

In every  r a t e  case  ML&P has had b e fo re  t h e  Alaska Pub l ic  U t i l i t i e s  
Commission (APUC) s in c e  1980, ML&P has i n d i c a t e d  the  inadequacy o f  the  
r a t e s  t h a t  were being  g ra n t e d .  ML&P’ s concern  was t h e  f a c t  t h a t  t h e  r a t e s  
t h a t  were g ra n ted  d id  not  provide  a r e a s o n a b le  o p p o r t u n i t y  f o r  a p o s i t i v e  
bottom l i n e .  In t h e  p a s t  r a t e  c a s e s ,  APUC s t a f f  advoca te  a ze ro  bottom 
l i n e .  ML&P focused  on the  adequacy o f  r a t e s  r e g a r d l e s s  o f  the  methodology 
used t o  i n s u re  t h a t  t h i s  u t i l i t y  had bot tom l i n e  e a r n i n g s .  In t h i s  
r e s p e c t ,  t h e  r a t e  o f  r e t u r n  methodology i s  a t h e o r e t i c a l  c a l c u l a t i o n  t h a t  
does not  n e c e s s a r i l y  i n s u re  p r o f i t .

(more) SENATE HNANCE
COMMITTEE 

Amendmer* Number: C U  /P26 
Bill Number: <Xl6
Sponsor. Da :̂ V/7^/g t f
Logged In By: •
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Alaska S t a t u t e  Change Concerning P ub l ic  U t i l i t i e s  
Continued

Changing t h e  s t a t u t e  from r a t e  o f  r e t u r n  to  p r o f i t  i n s u re s  t h a t  t h e  t e s t  
f o r  r e a s o n a b l e n e s s  in c lu d e s  c o s t  r ec ov e ry  th rough  r a t e s  t h a t  have been s e t  
which i n c l u d e s  a p r o f i t  to  t h e  u t i l i t y .

S e c t i o n  42 .05 .521  a d d i t i o n  i s  inc luded  to  i n s u r e  t h a t  the owners o f  a 
u t i l i t y ,  in t h i s  c a s e  t h e  M u n i c ip a l i t y ,  can r e c e i v e  a r e t u r n  even i f  
c a p i t a l  i s  im p a i re d .

C o n ta c t :  Ronald J .  Kuczek
A s s i s t a n t  t o  General Manager 

Phone: 263-5424



A p ril 13, 1994

Sen. D ruo  P'.arce, Co-Chairman 
Senate Finance Committee 
Juneau, A laska

Dear Sen. Pearce:

Section 1 o f  CS SB 213 (Jud.) is a provision which this association believes should be a 
part o f  any legislation extending the APUC as a result o f  the current sunset review  
process. The effect o f  this section is to  remove the directive that the APUC's statutes shall 
be "libera lly  construed" and replace that w ith  a more moderate directive.

The "libera lly  construed" language has been a part o f  this statute since the A PU C  was 
created in essentially its present form  in the 1960’s. H istorica lly, this language has been 
used numerous times by the commission. Sometimes those uses have been fo r  the benefit 
o f  the u tility  involved; sometimes they have been fo r the detriment o f  the u tility . On 
several occassions, those uses o f  "liberally construed" have resulted in appeals to  the 
courts. The result o f  those appeals is about evenly divided between the commission and 
the utilities.

A lthough most o f  the uses o f  "libera lly construed" are relatively m inor in nature, we 
strongly feel that this change is very important. A  classic illustra tion  o f  w hy we feel that 
way came up in 1992 when the commission was considering the licensing o f  the Healy 
Clean Coal Project. The position was advocated that, using "libera lly  construed" as the ir 
authority, the commission should w rite  new law  by requiring the feasibility study to  
include calculations o f  "environmental externalities." T w o  o f  the then five commissioners 
agreed to  this position. Fortunately, they were the m inority, but a different set o f  
individuals could  very easily produce a different result. In  fact, that case is currently on 
appeal by Trustees F or Alaska.

W henever the authority o f  the APUC needs to  be expanded, it should be the legislature, 
not the commission, that makes that decision.

Sincerely,
r

David Hutchens

DEM OCRACY IN ACTION



□ON S C H R O E B

"Liberally Construed"
HB 2 1 3  w o u l d  e x t e n d  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  a n d  
t h e  R e g u l a t o r y  C o s t  C h a r g e  t h a t  f u n d s  i t  u n t i l  1 9 9 8 .  An 
a m e n d m e n t  m a y  b e  p r o p o s e d  t o  d e l e t e  t h e  p h r a s e  " l i b e r a l l y  
c o n s t r u e d  f r o m  t h e  C o m m i s s i o n ' s  e n a b l i n g  s t a t u t e .  T h e  C o m m i s s i o n  
o p p o s e s  t h i s  a m e n d m e n t .

T h e  c u r r e n t  l a n g u a g e  o f  S e c t i o n  4 2 . 0 5 . 1 4 1  o f  A l a s k a  S t a t u t e s ,  
e n t i t l e d  "G E N E R A L  POWERS AND D U T I E S  OF  THE C O M M I S S IO N " ,  s t a t e s  i n  
p a r t :

( a )  T h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  m a y  
( 1 )  r e g u l a t e  e v e r y  p u b l i c  u t i l i t y  e n g a g e d  o r  p r o p o s i n g  
t o  e n g a g e  i n  s u c h  a  b u s i n e s s  i n s i d e  t h e  s t a t e ,  e x c e p t  
t o  t h e  e x t e n t  e x e m p t e d  b y  AS 4 2 . 0 5 . 7 1 1 ,  a n d  t h e  p o w e r s  
o f  t h e  c o m m i s s i o n  s h a l l  b e  l i b e r a l l y  c o n s t r u e d  t o  
a c c o m p l i s h  i t s  s t a t e d  p u r p o s e s ;  . . . . ( e m p h a s i s  a d d e d )

L Does not expand the powers of the APUC.
I n  H EA  v s .  C i t y  o f  K e n a i  t h e  S u p r e m e  C o u r t  s a i d :

I n  su m , w e h a v e  c o n s t r u e d  A S  4 2 . 0 5 . 1 4 1 ( a ) ( 1 )  t o  m ea n  
t h a t  t h e  a c t u a l  a r e a s  i n  w h i c h  t h e  A P U C  m ay  e x e r c i s e  
i t s  a d j u d i c a t o r y  a u t h o r i t y  a r e  q u i t e  n a r r o w .  W i t h i n  
t h o s e  n a r r o w  a r e a s ,  h o w e v e r ,  t h e  A P U C ' s  p o w e r s  t o  
a d j u d i c a t e  a r e  p l e n a r y ,  a s  b r o a d  a s  t h e  s p e c i f i c  
p r o v i s i o n s  o f  t h e  a c t  p e r m i t . . . .

T h i s  p r o v i s i o n  p r e s e n t s  tw o  g u i d i n g  p r i n c i p l e s  f o r  
d e t e r m i n i n g  t h e  e x t e n t  o f  t h e  A P U C ' s  j u r i s d i c t i o n  u n d e r  
s p e c i f i c  p r o v i s i o n s  o f  t h e  A c t .  O n  t h e  o n e  h a n d ,  i t  
i n c l u d e s  a p r i n c i p l e  o f  l i m i t a t i o n ,  r e s t r i c t i n g  t h e  
A P U C ' s  p o w e r  t o  t h e  s p e c i f i c  j u r i s d i c t i o n a l  a r e a s  o f  
i t s  " s t a t e d  p u r p o s e s . "  O n  t h e  o t h e r  h a n d ,  i t  i n c l u d e s  
a p r i n c i p l e  o f  e x p a n s i o n ,  m a n d a t i n g  t h a t  t h e  A P U C ' s  
p o w e r  t o  a c t  w i t h i n  i t s  s p e c i f i c  a r e a s  o f  j u r i s d i c t i o n  
" i s  t o  b e  l i b e r a l l y  c o n s t r u e d . "  ( e m p h a s i s  a d d e d )

2. Benefits utilities.
R o u t i n e l y  t h e  C o m m i s s i o n  a l l o w s  i n t e r i m  r a t e s  t o  g o  i n t o  e f f e c t  
w i t h o u t  r e q u i r i n g  t h e  u t i l i t y  t o  e s c r o w  f u n d s  o r  p o s t  a  b o n d  
u n d e r  A S  4 2 . 0 5 . 4 2 1 ( c ) .  I t  d o e s  t h i s  b y  m a k in g  r a t e s  i n t e r i m  
r e f u n d a b l e ,  w h i c h  a g a i n  b e n e f i t s  t h e  u t i l i t y .  T h e  a u t h o r i t y  f o r  
t h i s  i s  " l i b e r a l l y  c o n s t r u e d . "
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D O N  S C H R O E R

"Liberally Construed"
HB 213 w o u l d  e x t e n d  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  a n d  
t h e  R e g u l a t o r y  C o s t  C h a r g e  t h a t  f u n d s  i t  u n t i l  1 9 9 8 .  A n  
a m e n d m e n t  m ay b e  p r o p o s e d  t o  d e l e t e  t h e  p h r a s e  " l i b e r a l l y  
c o n s t r u e d  f r o m  t h e  C o m m i s s i o n ' s  e n a b l i n g  s t a t u t e .  T h e  C o m m is s i o n  
o p p o s e s  t h i s  a m e n d m e n t .

T h e  c u r r e n t  l a n g u a g e  o f  S e c t i o n  4 2 . 0 5 .  1 4 1  o f  A l a s k a  S t a t u t e s ,  
e n t i t l e d  " G E N E R A L  P O W ERS AND D U T I E S  O F  T H E  C O M M IS S IO N " , s t a t e s  i n  
p a r t :

( a )  T h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  m ay  
( 1 )  r e g u l a t e  e v e r y  p u b l i c  u t i l i t y  e n g a g e d  o r  p r o p o s i n g  
t o  e n g a g e  i n  s u c h  a  b u s i n e s s  i n s i d e  t h e  s t a t e ,  e x c e p t  
t o  t h e  e x t e n t  e x e m p t e d  b y  A S  4 2 . 0 5 . 7 1 1 ,  a n d  t h e  p o w e r s  
o f  t h e  c o m m i s s i o n  s h a l l  b e  l i b e r a l l y  c o n s t r u e d  t o  
a c c o m p l i s h  i t s  s t a t e d  p u r p o s e s ;  . . . . ( e m p h a s i s  a d d e d )

1. Does not expand the powers of the APUC.
I n  H EA  v s .  C i t y  o f  K e n a i  t h e  S u p r e m e  C o u r t  s a i d :

I n  s u m , w e h a v e  c o n s t r u e d  A S  4 2 . 0 5 . 1 4 1 ( a ) ( 1 )  t o  m ea n  
t h a t  t h e  a c t u a l  a r e a s  i n  w h i c h  t h e  A P U C  m a y  e x e r c i s e  
i t s  a d j u d i c a t o r y  a u t h o r i t y  a r e  q u i t e  n a r r o w .  W i t h i n  
t h o s e  n a r r o w  a r e a s ,  h o w e v e r ,  t h e  A P U C ' s  p o w e r s  t o  
a d j u d i c a t e  a r e  p l e n a r y ,  a s  b r o a d  a s  t h e  s p e c i f i c  
p r o v i s i o n s  o f  t h e  a c t  p e r m i t . . . .

T h i s  p r o v i s i o n  p r e s e n t s  tw o  g u i d i n g  p r i n c i p l e s  f o r  
d e t e r m i n i n g  t h e  e x t e n t  o f  t h e  A P U C ' s  j u r i s d i c t i o n  u n d e r  
s p e c i f i c  p r o v i s i o n s  o f  t h e  A c t .  O n  t h e  o n e  h a n d ,  i t  
i n c l u d e s  a  p r i n c i p l e  o f  l i m i t a t i o n ,  r e s t r i c t i n g  t h e  
A P U C ' s  p o w e r  t o  t h e  s p e c i f i c  j u r i s d i c t i o n a l  a r e a s  o f  
i t s  " s t a t e d  p u r p o s e s . "  O n  t h e  o t h e r  h a n d ,  i t  i n c l u d e s  
a  p r i n c i p l e  o f  e x p a n s i o n ,  m a n d a t i n g  t h a t  t h e  A P U C ' s  
p o w e r  t o  a c t  w i t h i n  i t s  s p e c i f i c  a r e a s  o f  j u r i s d i c t i o n  
" i s  t o  b e  l i b e r a l l y  c o n s t r u e d . "  ( e m p h a s i s  a d d e d )

2. Benefits utilities.
R o u t i n e l y  t h e  C o m m i s s i o n  a l l o w s  i n t e r i m  r a t e s  t o  g o  i n t o  e f f e c t  
w i t h o u t  r e q u i r i n g  t h e  u t i l i t y  t o  e s c r o w  f u n d s  o r  p o s t  a b o n d  
u n d e r  A S  4 2 . 0 5 . 4 2 1 ( c ) .  I t  d o e s  t h i s  b y  m a k in g  r a t e s  i n t e r i m  
r e f u n d a b l e ,  w h i c h  a g a i n  b e n e f i t s  t h e  u t i l i t y .  T h e  a u t h o r i t y  f o r  
t h i s  i s  " l i b e r a l l y  c o n s t r u e d . "



T h e  c o u r t s  h a v e  n o t  u s e d  t h e  t e r m  " l i b e r a l l y  c o n s t r u e d "  v e r y  
o f t e n  ( o n l y  8 t i m e s ) . W h e re  t h e y  h a v e ,  i t  h a s  b e e n  t o  t h e  
b e n e f i t  o f  u t i l i t i e s  i n  h a l f  o f  t h e  c a s e s .

T h e  C o m m i s s i o n  i t s e l f  h a s  o n l y  d i s c u s s e d  t h e  i s s u e  o f  " l i b e r a l l y  
c o n s t r u e d "  n i n e  t i m e s  i n  25 y e a r s .  I n  a t  l e a s t  t h r e e  o f  t h e s e  
c a s e s  t h e  C o m m i s s i o n  a c t e d  t o  a l l o w  t h e  i n t e n t i o n  o f  t h e  u t i l i t y  
o r  a p p l i c a n t  f o r  a  c e r t i f i c a t e  t o  b e  a c c o m p l i s h e d  b y  w a i v i n g  
t e c h n i c a l  i r r e g u l a r i t i e s .  I n  a n o t h e r  t h e  C o m m i s s i o n  f o u n d  t h a t  
i t  d i d  n o t  h a v e  s t a t u t o r y  a u t h o r i t y  t o  r e c o g n i z e  a d o c t r i n e  o f  
" r e t a i n e d  r i g h t s "  r e q u e s t e d  b y  a t e l e p h o n e  u t i l i t y  u n d e r  s t a t u t e ,  
d e s p i t e  " l i b e r a l l y  c o n s t r u e d " .

" L i b e r a l l y  C o n s t r u e d "
P a g e  2

3. Benefits customers.
O f t e n  t h e  C o m m i s s i o n  h a s  g r a n t e d  " t e m p o r a r y  o p e r a t i n g  a u t h o r i t y "  
t o  a u t i l i t y  w h i l e  i t s  a p p l i c a t i o n  f o r  a  c e r t i f i c a t e  i s  p e n d i n g .  
B o t h  t h e  c u s t o m e r s  a n d  t h e  u t i l i t y  b e n e f i t ,  b u t  t h e  a u t h o r i t y  f o r  
t e m p o r a r y  c e r t i f i c a t e s  i s  n o t  e x p l i c i t .  I t  c o m e s  f r o m  " l i b e r a l l y  
c o n s t r u e d " .

M any  u t i l i t i e s  f a c e  i n c r e a s e d  c o m p e t i t i o n  a s  t h e  r e s u l t  o f  
c h a n g e s  i n  t e c h n o l o g y  a n d  f e d e r a l  l a w .  T h e  C o m m i s s i o n  n e e d s  t h e  
f l e x i b i l i t y  t h a t  " l i b e r a l l y  c o n s t r u e d "  p r o v i d e s  t o  a l l o w  e x i s t i n g  
u t i l i t i e s  t o  c o m p e t e  o n  a n  e q u a l  f o o t i n g .

4. Frees up Legislators from Regulating Utilities

R e g u l a t o r y  s t a t u t e s  a r e  g e n e r a l l y  d r a f t e d  b r o a d l y .  L e g i s l a t o r s  
c a n n o t  f o r e s e e  e v e r y  p r o b l e m  t h a t  w i l l  a r i s e  i n  a d m i n i s t e r i n g  a  
s t a t u t e  a n d  t h e  l i b e r a l l y  c o n s t r u e d  l a n g u a g e  g i v e s  r e g u l a t o r s  t h e  
f l e x i b i l i t y  t o  r e s o l v e  t h e s e  p r o b l e m s .  T h e  l e g i s l a t u r e  s e t s  t h e  
g o a l s  a n d  t h e  p o l i c i e s ,  l e a v i n g  t h e  i m p l e m e n t a t i o n  o f  t h e  
p r o g r a m  t o  t h e  c o m m i s s i o n .  T h e  b u d g e t  p r o c e s s  a n d  t h e  s u n s e t  
r e v i e w  p r o c e s s  p r o v i d e  p l e n t y  o f  r o o m  f o r  l e g i s l a t i v e  o v e r s i g h t .

J u s t i c e  F r a n k f u r t e r  r e c o g n i z e d  t h a t  a d m i n i s t r a t i v e  a g e n c i e s  w e r e  
c r e a t e d  t o  p e r f o r m  a  t a s k  w h i c h  n e i t h e r  c o u r t s  n o r  l e g i s l a t u r e s  
c o u l d  a c c o m p l i s h - t o  r e g u l a t e  t h e  p r a c t i c e s  o f  i n d u s t r i e s  i n  a  
r a p i d l y  c h a n g i n g  w o r l d .  T h e  sa m e  c o n s i d e r a t i o n s  t h a t  l e d  t o  t h e  
c r e a t i o n  o f  t h e  p u b l i  z u t i l i t i e s  c o m m i s s i o n  l e d  t h e  l e g i s l a t u r e  
t o  a u t h o r i z e  t h e i r  i m p l i e d  p o w e r s  t o  b e  l i b e r a l l y  c o n s t r u e d .

D e l e t i o n  o f  t h i s  p h r a s e  w o u ld  l e a d  t o  s t r i c t  c o n s t r u c t i o n  o f  
i m p l i e d  p o w e r s .  T h i s  m e a n s  t h a t  l e g i s l a t i o n  w o u ld  b e  r e q u i r e d
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w h e n e v e r  a c o u r t  f i n d s  a g a p  i n  a n  a g e n c y ' s  p o w e r .  T h i s  f o r c e s  
t h e  l e g i s l a t u r e  b a c k  i n t o  t h e  r e g u l a t o r y  r o l e  t h a t  t h e y  s o u g h t  t o  
e s c a p e  b y  c r e a t i n g  t h e  c o m m i s s i o n  i n  t h e  f i r s t  p l a c e .
R e m o v in g  " l i b e r a l l y  c o n s t r u e d "  f r o m  t h e  C o m m i s s i o n ' s  p o w e r s  a n d  
d u t i e s  s e c t i o n  w o u l d  h a v e  i m p a c t s  w e l l  b e y o n d  s t a t u t o r y  
c o n s t r u c t i o n  i n  t h e  c o u r t s .

" L i b e r a l l y  C o n s t r u e d "
P a g e  3
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703 W. Tudor Rd.. #2(K) 
Anchorage. AK 99303 

(907)561-6103
FAX (907) 561-5547

A l a s k a

R u r a l

Electric
Cooperative

Association, Inc.
Electric Service for 300.000 Alaskans

A p ril 13, 1994

Sen. D rue Pearce, Co-Chairman 
Senate Finance Committee 
Juneau, A laska

Dear Sen. Pearce:

Attached is a report from  the law  firm  w hich  represents this association. A t  ou r request, 
they examined Alaska state law  to  determine which other state agencies have in the ir 
statutes a d irective that they be "libera lly construed." They couid not find  any other 
instance where "libera lly  construed" was used. However, the d irective was quite common 
that the statutes fo r these other agencies be "Che powers expressly granted o r necessarily 
im plied..."

I t  is that same level o f  regulatory authority which we seek fo r  the Alaska Public U tilities  
Commission. To assist the APU C in making the transition to  this new status, it  is 
appropriate that a special effective date be used fo r this section o f  July I ,  1995 as is 
currently  provided in Section 17.

Sincerely,

r v
A

D avid  Hutchens

DEM O C R AC Y IN A C TIO N



Kemppel, Huffman and Ginder, P.C.

MEMORANDUM

TO:

FFO/I:

DATE:

SUBJECT:

As requested, i liavc researched the powers granted to various stale boards and 
commissions to determine if, akin to the APUC, their powers arc to be "libera lly  construed."

I firs t asked VVesllaw to identify all portions o f the Alaska Statutes Annotated which 
use the phrase " lib e ra lly  construed." The results o f that research arc attached. O ther than the 
APU C , it  does not appear that the phrase is u tilized in any statutory section describing the powers 
o f  a state board or commission.

1 have reviewed a number o f  the powers and duties clauses fo r various stale boards 
and commissions. The results arc s fo llow :

1. A lcoho lic  Beverage Control Board - AS 04.06.090

The board is vested w ith  the powers, duties, and 
responsibilities necessary fo r the contro l o f  a lcoholic 
beverages . . . .

2.  A la s k a  P u b lic  O f f ic e s  C o m m is s io n  
AS 15.13.030(10)

Adopt regulations necessary to implement and c la rify  
the p rov is ions o f AS 24.45, AS 39.50, and this 
ch ap te r, su b jec t to the p ro v is io n s  o f  the 
Adm in istrative Procedures Act.

3. A la s k a  H o u s in g  F in a n c e  C o rp o ra t io n  - 
AS 18.56.090(23)

Do a ll acts and things necessary, convenient, o r 
desirable to carry out the powers expressly granted 
or necessarily implied in this chapter.

Roger R. Kemppel 

Donald C.

M arch 31, 1994

Research re "L ibe ra lly  Construed" Powers



TO: Roger R. Kemppel

FROM: Donald C. Ellis
D A TE : M arch 31, 1994

S U B JE C T : Research re "L ibe ra lly  Construed" Powers

PAGE: 2

4. A laska Railroad Corporation - AS 42.40.250(30)

Do a ll things necessary or desirable to carry out the 
powers and duties o f  the co rpora tion  granted or 
necessarily im p lied  in this chapter o r other laws o f 
the state o r the laws and regulations o f  the federal 
government.

5. D epartm en t o f  E nv iro n m e n ta l C onserva tion  - 
AS 44.46.020

Take actions that are necessary and proper to further 
the po licy  declared in  AS 46.03.010.

6. A laska Com m ercial Fishing and A gricu ltu re  Bank - 
AS 44.81.210(19)

Do what is necessary o r desirable to carry out the 
corporate purposes and powers expressed or im p lied  
in this chapter.

7. A la s k a  Gas P ip e line  F in a n c in g  A u th o r ity  -
AS 44.82.080(8)

To enter into contracts o r agreements w ith  respect to
the exercise o f  its powers, and to do a ll th ings
necessary or convenient to carry out its purpose and 
to exercise the powers granted in this chapter.

8. A la s k a  M u n ic ip a l B ond B ank  A u th o r ity  -
AS 44.85.080(21)

Do a ll acts and things necessary, conven ient, or 
desirable to carry out the powers expressly granted 
o r necessarily im plied in this chapter.

9. A 1 D E A - AS 44.88.080(11)

T o  enter into contracts or agreements w ith  respect to 
the exercise o f  any o f its powers, and do a ll th ings 
necessary or convenient to carry out its corporate 
purposes and exercise the powers granted in  this 
chapter.



TO:
FROM:
DATE:

Roger R. Kemppel 

Donald C. E llis  

March 31, 1994

SUBJECT: Research re "L ibe ra lly  Construed" Powers

PAGE: 3

There are tw o  commissions which do not appear to have any s im ila r expression o f 
the ir powers. Those are Fish and Game, AS 16.05.241, and the Stale Com m ission fo r Human 
Rights, AS 18.80.060.

DCEdka

Attaclimenls
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w in  I  PROPOSED ELECTRIC  EXCLUSION (1/UVM WORKDRAPTK)
TOTAL POWER PRODUCTION EXPENSES 

JULY 1.1993 - JUNE 30.1994

UME UT ILITY  OROSS RBVENUES
1992 R n u w  f m a l RCC E ilia ilt J

SECTOR (A cN a l)___________________________ (121)_____________ RCC

1 Electric S169.936.II9 9546* 4995.094
2 G u 114.19̂ ,505 0546* 1464,713
3 Refute 20.656IZ2 0546* S129.955

4 W trtrw iter 26594329 R SM * 1130,593
5 Local E ick ta fc  Telephcte 76*35,749 9 SM * *461.635
6 Iiie m c k a tfe  T tlepkaie 92.130.745 0516* 45)9,416
7 Cable 5O2M0 0546* 4*942
8 Water 24.097.453 0.SI6* 4141,106
9 Pipeline 111.83*906 95*6* S454.SM

10 TOTAL S&32.79I.3M 0,705.410

FORMULA FOR COMPUTING ROC:
11 B « APUC Btd^rt
12 B e E ib o ite d A c tu a lC u tC b ip a (J 100.000) ♦ Fm l
13 Q u r tu  E l b a tted  CoNcctiou
14 X «  A U ow ue tfa tU eco lle c lib la  > S% i A P U C M p l

15 TOTAL TO BB RECOVERED

16 OR ■ U tility  G iw  Receipt*
17 F u ll Year (1. 10) *63*791.534
IS ____________

R C C -(B -E  + XVOR

19 FY94 R jtieuted Reveeue Bate

20 RCC P e tted  (115 (L19)

21 RCC ? HR CENT ROUNDED

TO! (PUTATION PER ELECT -JC IW k

22 1992 E lectric Grow Retell Revenue (L I)
23
24 TIM E&  RCC (1-21)

25 Ab s is I Derived (rota E lectric (121 a 124)

26 1992 E lectric R etail kWh
27

63*791,531 (

0545566*

9386*

S169.936.I89 " 

0.586*

3,644.57*59!

S3.424JOO
(100.000)

III,219

S3.7t5.41l

95156* NEW RCC RATE 
0516* New (Ro aided) 
0455* O ld RCC R ite 
Ig W M to w w  
R i m i n w t t

1.643,27* E lectric S lu e  e f ROC lo r FY94 
995,IU  Lch  Reviled RCC E lectric S k in
644,112 LINE 79 EXCLUSION (Uc le*Totat Power P ro d ic lio i Espeuca) 
192,416 L o t L t( iib tiR  A edit Coapvtetioe of E lectric O trcnllecelioa 

(Sim c I A udit. |M tt»)
\ 4455,766 DIFFERENCE ]

SI69.936.I89

78 R a le  o r r  k W H  I t  H  M  m
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O p e ra tin g  B u d g e t

O p e r a t i n g  B u d g e t

FY92 FY93 Percent
Change

APPROPRIATIONS
71000 Personal Services 
72000 Travel 
73000 Contractual 
74000 Commodities 
75000 Equipment

$2,430,300
51,400

1,114,800
27,600
2,900

$2,455,400
57,800

1,163,500
43,700
20,400

1.0%
12.5%
4.4%

58.3%
603.4%

TOTALS $3,627,000 $3,740,800 3.1%

EXPENDITURES
71000 Personal Services 
72000 Travel 
73000 Contractual 
74000 Commodities 
75000 Equipment

$2,431,602
40,383

1,0*1,645
79,583
52,556

$2,366,884
47,777

913,309
94,049
71,327

-2.7%
18.3%

-10.6%
182%
35.7%

TOTALS $3,625,769 $3,493,346 -3.7%

REVENUE RECEIPTS 1
General Fund:
General Fund 

Program Receipts:

$207,943

$3,897,553*

TOTAL RECOVERED $207,943 53,897,553

' The CoiuniHion reserved im m m  under various pruvwone o< ta « u k i  indudng appfaaion taw (AS 4206J614A6 4206J07), 
copying and poatap oftargaa (A3 42.06.201) end ont rtn fe n a  in pnaaadhga (AS 4205J61/A8 4206.010).

1 The Conwnieaion funding vm  changed to Gener* fund Program Raodjje  in FV99 (3 AAC 47) undw the Ra&M ny Coal Chape 
program. f l H H H M H H I I

_______________________________________________________ A P u r -  P V « U / f T



WALTER J. HICKEL, GOVERNO

ALASKA PUBLIC UTILITIES COMMISSION
DEPARTMENT OF COMMERCE AND ECONOMIC DEVELOPMENT

M a r c h  1 , 1993

M r. R a n d y  s.  W e l k e r ,  CP A  
L e g i s l a t i v e  A u d i t o r
L e g i s l a t i v e  B u d g e t  a n d  A u d i t  C o m m i t t e e  
P . O .  B o x  1 1 3 3 0 0  
J u n e a u ,  A l a s k a  9 9 8 1 1 -3 3 0 0

R e f :  A u d i t  C o n t r o l  N o . 0 8 - 1 4 0 4 - 9 3

D e a r  M r .  W e l k e r :

O n  b e h a l f  o f  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  ( C o m m i s s i o n ) ,
I  a p p r e c i a t e  t h e  o p p o r t u n i t y  t o  r e s p o n d  t o  y o u r  a g e n c y ' s  a u d i t  o f  
t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  ( 0 8 - 1 4 0 4 - 9 3 ) .  T h e  C o m m is ­
s i o n  c o n c u r s  w i t h  y o u r  f i n d i n g  i n  t h e  " R e p o r t  C o n c l u s i o n s "  t h a t  t h e  
l i f e  o f  t h e  C o m m i s s i o n  b e  e x t e n d e d  u n t i l  J u n e  3 0 ,  2 0 0 3 .  T h e r e f o r e ,  
t h i s  l e t t e r  w i l l  f o c u s  o n  t h e  C o m m i s s i o n ' s  r e s p o n s e  t o  y o u r  
" F i n d i n g s  a n d  R e c o m m e n d a t i o n s " .

T h e  a u d i t  s t a t e s  o n  p a g e  1 " A P U C  w a s  c r e a t e d  t o  r e g u l a t e  p u b l i c  
u t i l i t i e s  s o  t h a t  c i t i z e n s  c o u l d  e n j o y  a d e q u a t e  s e r v i c e  a t  t h e  
l o w e s t  r e a s o n a b l e  r a t e s "  ( e m p h a s i s  a d d e d ) . T h e  a c t u a l  r a t e m a k i n g  
s t a n d a r d  a p p l i e d  b y  t h e  s t a t u t e  i s  " j u s t  a n d  r e a s o n a b l e " .

R e c o m m e n d a t i o n  N o . l  A l a s k a  S t a t u t e  4 2 . 0 5 . 2 5 3  s h o u l d  b e  a m e n d e d  t o  
r e q u i r e  A P U C  t o  p e r i o d i c a l l y  a d j u s t  t h e  r e g u l a t o r y  c o s t  c h a r g e  
( R C C )  o n  a n  i n d u s t r y  b v  i n d u s t r y  b a s i s .  F u r t h e r ,  t h e  a u t o m a t i c  
r e p e a l  d a t e  o f  t h i s  s t a t u t e  s h o u l d  b e  d e l e t e d . 1

T h e  C o m m i s s i o n  a g r e e s  t h a t  t h e  p r o g r a m  s h o u l d  b e  m a d e  p e r m a n e n t  b y  
d e l e t i n g  t h e  a u t o m a t i c  r e p e a l  d a t e  f o r  t h e  R e g u l a t o r y  C o s t  C h a r g e  
P r o g r a m  ( R C C ) . L a s t  y e a r  t h e  l e g i s l a t u r e  s w i t c h e d  t h e  f u n d i n g  
s o u r c e  f o r  t h e  C o m m i s s i o n  f r o m  g e n e r a l  f u n d s  t o  t h i s  r e g u l a t o r y  
a s s e s s m e n t .  T h e  C o m m is s i o n  e x p e n d e d  s i g n i f i c a n t  r e s o u r c e s  i n  
d e v e l o p i n g  r e g u l a t i o n s  a n d  p r o c e d u r e s  t o  m a k e  t h e  p r o g r a m  w o r k  a n d  
t o  m a k e  c o m p l i a n c e  b y  a f f e c t e d  e n t i t i e s  a s  s t r a i g h t f o r w a r d  a s  
p o s s i b l e .  T h e  p r o g r a m  i s  i n  p l a c e  a n d  r u n n i n g  s m o o t h l y .

H o w e v e r ,  t h e  C o m m i s s i o n  c a n n o t  s u p p o r t  t h e  r e c o m m e n d a t i o n  t o  
r e q u i r e  i t e m i z a t i o n  o f  t h e  r a t e s  u n d e r  -h e  R C C  p r o g r a m  b y  
u t i l i t y / p i p e l i n e  c a r r i e r  t y p e .  A l t h o u g h  i n  t h e o r y  t h e
r e c o m m e n d a t i o n  h a s  so m e  m e r i t ,  i t  i s  n o t  a t  a l l  c l e a r  t o  t h e  
C o m m i s s i o n  t h a t  i t  w o u ld  b e  e i t h e r  p r a c t i c a l  o r  c o s t - e f f e c t i v e  t o  
a t t e m p t  t o  i m p l e m e n t  i t  a t  t h i s  t i m e .

1 T o  c a r r y  o u t  t h i s  r e c o m m e n d a t i o n  f u l l y ,  t h e  r e p e a l  d a t e  f o r  
A S  4 2 . 0 6 . 2 8 5  ( p i p e l i n e  c a r r i e r  r e g u l a t o r y  c o s t  c h a r g e )  s h o u l d  a l s o  
b e  d e l e t e d .

1018 WEST 6TH AVENUE 
SUITE 400
ANCHORAGE. ALASKA 99501-1983 
PHONE: (907) 276-6222 
FAX: (907) 27M160
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M a r c h  1 , 1993

I n d i v i d u a l  R C C  r a t e s  w o u ld  r e q u i r e  f u l l  a n d  d i r e c t  a l l o c a t i o n  o f  
t h e  C o m m i s s i o n ' s  c o s t s .  T h e  r e c o m m e n d a t i o n ,  i f  i m p l e m e n t e d  a s  
d r a f t e d ,  w o u ld  s u b s t a n t i a l l y  i n c r e a s e  t h e  c o s t  o f  t h e  R C C  p r o g r a m .  
F u l l  c o s t  a l l o c a t i o n  w o u ld  b e  e x p e n s i v e ,  e s p e c i a l l y  d u r i n g  t h e  y e a r  
w h e n  i t  w a s  i m p l e m e n t e d .  A p e r m a n e n t  i n c r e m e n t  t o  t h e  C o m m i s s i o n ' s  
b u d g e t  w o u l d  b e  r e q u i r e d .  T h e  C o m m i s s i o n  w o u ld  f a c e  a n ew  
a d m i n i s t r a t i v e  b u r d e n  o f  s e t t i n g  i n d i v i d u a l  R C C  r a t e s  a n d  h a n d l i n g  
p r o t e s t s  t o  t h e  r a t e s .

O n e  o f  t h e  k e y  p r i n c i p l e s  g u i d i n g  t h e  d e v e l o p m e n t  o f  t h e  R C C  w a s  
s i m p l i c i t y .  T h e  C o m m i s s i o n  h a s  b e e n  a b l e  t o  a b s o r b  t h e  o n g o i n g  
r 3 s t s  o f  t h e  R C C  p r o g r a m  f r o m  i t s  e x i s t i n g  b u d g e t ,  b e c a u s e  t h e  
p: o g r a m  h a s  b e e n  k e p t  s i m p l e  a n d  w o r k a b l e .  Y o u r  r e c o m m e n d a t i o n  f o r  
f u r t h e r  r e f i n e m e n t  o f  t h e  R C C  w o u ld  r e q u i r e  t h e  s t a t u t o r y  c a p  o f  
.61%  o f  a d j u s t e d  g r o s s  r e v e n u e s  (A S  4 2 . 0 5 . 2 5 3 ( a ) )  t o  b e  s u b s t a n ­
t i a l l y  i n c r e a s e d .  B a s e d  o n  y o u r  e s t i m a t e s  b y  u t i l i t y  t y p e  f o r  
p u r p o s e s  o f  d i s c u s s i o n ,  t h e  c u r r e n t  a u t h o r i z e d  b u d g e t  f o r  t h e  
C o m m i s s i o n  w o u ld  r e q u i r e  i n c r e a s i n g  t h e  c a p  t o  .85% f o r  c e r t a i n  
u t i l i t y  g r o u p s ,  a t  a m in im u m .

F r o m  t h e  p e r s p e c t i v e  o f  m o s t  u t i l i t y  c u s t o m e r s  f a c i n g  a r e g u l a t o r y  
c o s t  c h a r g e  b i l l  o f  l e s s  t h a n  $ 20  p e r  y e a r ,  d i f f e r e n t  r a t e s  f o r  
d i f f e r e n t  u t i l i t y  t y p e s  w o u ld  n o t  h a v e  a m e a s u r a b l e  e f f e c t  or. t h e i r  
t o t a l  b i l l .

R e c o m m e n d a t i o n  N o . 2 A l a s k a  S t a t u t e  4 2 . 0 5 . 7 1 1  s h o u l d  b e  a m e n d e d  t o  
m ake  i t  e a s i e r  f o r  u t i l i t y  c o n s u m e r s  t o  o p t  i n  o r  o u t  o f  
r e g u l a t i o n .

T h e  C o m m i s s i o n  a g r e e s  i n  p a r t .  S i n c e  t h e  l e g i s l a t u r e  r e a c h e d  a 
p o l i c y  c o n c l u s i o n  t h a t  s m a l l  v t i l i t i e s  o u g h t  t o  b e  p r o v i d e d  t h e  
s t a t u t o r y  o p t i o n  t o  d e r e g u l a t e  b y  m a j o r i t y  v o t e ,  i t  s e e m s  
a p p r o p r i a t e  t o  p e r i o d i c a l l y  a d  u s t  t h e  g r o s s  r e v e n u e  c u t o f f  l e v e l s  
t o  m a i n t a i n  t h i s  a s  a r e a l i s t i c  o p t i o n .  T h e s e  g r o s s  r e v e n u e  c u t o f f  
l e v e l s  h a v e  n o t  b e e n  a d j u s t e d  s i n c e  t h e y  w e r e  e n a c t e d  i n  1 9 8 0 .

I n c r e a s i n g  t h e  c u t - o f f  f r o m  $ 3 2 5 ,0 0 0  t o  $ 5 0 0 ,0 0 0 ,  f o r  e x a m p l e ,  
w o u ld  a l l o w  t h e  m e m b e rs  o f  n i n e  a d d i t i o n a l  e c o n o m i c a l l y  r e g u l a t e d  
e l e c t r i c  u t i l i t i e s  t o  d e c i d e  w h e t h e r  t o  v o t e  f o r  d e r e g u l a t i o n .  
T h e y  a r e  B e t t i e s ,  F a r  N o r t h ,  G u s t a v u s ,  M a n l e y ,  M i d d l e  K u s k o k w im ,  
N a p a k ia k ,  N o r t h w a y ,  P U I  a n d  T e l l e r .  M i d d l e  K u s k o k w im  i s  a l r e a d y  
e l i g i b l e  t o  v o t e  f o r  d e r e g u l a t i o n  a s  a c o o p e r a t i v e  u n d e r  A S  
4 2 . 0 5 . 7 1 1 ( h ) .  A t t a c h m e n t  #1 l i s t s  e l e c t r i c  a n d  t e l e p h o n e  u t i l i t y  
g r o s s  r e v e n u e s .

T h e  c u t - o f f  f o r  l o c a l  e x c h a n g e  t e l e p h o n e  c o m p a n i e s  w o u l d  h a v e  t o  b e  
i n c r e a s e d  f r o m  $ 3 2 5 ,0 0 0  t o  a p p r o x i m a t e l y  $ 8 5 0 ,0 0 0  i n  o r d e r  f o r  a n y  
o t h e r  u t i l i t y  t o  q u a l i f y  f o r  t h e  o p t i o n  o f  v o t i n g  t o  d e r e g u l a t e .

T h e  C o m m i s s i o n  d o e s  s u p p o r t  i n c r e a s e s  i n  t h e  c u t o f f  l e v e l s  i f  t h e r e
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i s  so m e  c o m p e l l i n g  e v i d e n c e  t h a t  t h e  b e n e f i t s  o f  r e g u l a t i o n  a r e  n o t  
c o m m e n s u r a t e  w i t h  t h e  c o s t .  A l t h o u g h  t h e  e n a c t m e n t  o f  t h e  R C C  h a s  
q u a n t i f i e d  t h e  c o s t  s i d e ,  t h e  b e n e f i t s ,  a l t h o u g h  t a n g i b l e ,  a r e  
s t i l l  d i f f i c u l t  t o  q u a n t i f y .

R e c o m m e n d a t io n  N o . 3 A P U C s h o u l d  e s t a b l i s h  a t i m e k e e p i n g  s y s t e m .

T h e  C o m m i s s i o n  a g r e e s  t h a t  t h i s  r e c o m m e n d a t i o n  i s  w o r t h w h i l e  t o  
p u r s u e .  I f  a c c o m p l i s h e d  f o r  i n t e r n a l  m a n a g e m e n t  p u r p o s e s ,  t h e  
s y s t e m  c o u l d  b e  d e s i g n e d  r e l a t i v e l y  e c o n o m i c a l l y .  H o w e v e r ,  i f  t h e  
s y s t e m  i s  r e q u i r e d  t o  s e r v e  a s  t h e  b a s i s  f o r  b i l l i n g s -, s u c h  a s  
t h o s e  r e c o m m e n d e d  i n  R e c o m m e n d a t io n  # 1, i t  w o u ld  b e  s u b s t a n t i a l l y - 
m o re  c o s t l y .  I n  e i t h e r  c a s e  a f i s c a l  n o t e  w o u ld  b e  r e q u i r e d  t o  
c a r r y  o u t  t h i s  r e c o m m e n d a t i o n .

R e c o m m e n d a t io n  N o . 4 A P U C  s h o u l d  c o n s i d e r  h o w  t o  b e s t  e n s u r e  
c o m m i s s i o n  m em b e r  a c c e s s  t o  a d e g u a t e  s t a f f  s u p p o r t  a n d  a d v i c e .

T h e  C o m m i s s i o n  a g r e e s .

C o m m i s s i o n  s t a f f  b e c o m e  a p a r t y  t o  a p r o c e e d i n g  o n l y  w h e n  
d e s i g n a t e d  t o  b e  s o  b y  C o m m i s s i o n  o r d e r .  T h i s  d e c i s i o n  i s  
t y p i c a l l y  m ade  b y  t h e  C o m m i s s i o n e r s  i n  a d j u d i c a t o r y  s e s s i o n  s o o n  
a f t e r  a  d o c k e t  i s  e s t a b l i s h e d .

T h e  C o m m i s s i o n  i s  f a m i l i a r  w i t h  t h e  a l t e r n a t e  m o d e l s  f o r  d e p l o y m e n t  
o f  t h e  s t a f f  r e s o u r c e s  o u t l i n e d  i n  y o u r  r e p o r t  a n d  w i l l  c o n t i n u e  t o  
e n t e r t a i n  p o s s i b i l i t i e s  f o r  im p r o v e m e n t .

T h e  C o m m i s s i o n  b e l i e v e s  t h a t  a s i m p l i f i e d  m e th o d  o f  o b t a i n i n g  
c o u n s e l  t o  s u p p o r t  t h e  C o m m i s s i o n  u n d e r  c o n t r a c t  i s  n e e d e d  f o r  
c a s e s  w h e r e  t h e  a t t o r n e y  g e n e r a l  r e p r e s e n t s  s t a f f  a s  a  p a r t y .  
E x t e n d e d  p r o c u r e m e n t  p r o c e d u r e s  a n d  t h e  a p p r o v a l  o f  t h e  a t t o r n e y  
g e n e r a l  t o  s e l e c t e d  t h e  l e g a l  c o n t r a c t o r  b o t h  c o m p l i c a t e  t h i s  
p r o c e s s .

R e c o m m e n d a t io n  N o . 5 T h e  A P U C  m e m b e r 's  t e r m s  o f  o f f i c e  s h o u l d  b e  
s t a g g e r e d .

T h e  C o m m i s s i o n  a g r e e s .  L e g i s l a t i o n  w o u ld  b e  r e q u i r e d  t o  a c c o m p l i s h  
t h i s  c h a n g e .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  r e s p o n d .

C h a i r m a n
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D E P A R T ?  VIE N T  O F  L A W

O F F I C E  OF' T n E  A  T T O R N E Y  G E N E R A L

V /A LTER  J . H IC K E L . G O V ER N O R  

P LEA SE R EP LY  TO :

^ - W S S S ff iS S S i8 5 8 ?
PHONE:
r.AX:

(907) 2*94100 
(907)27*3697

A p r i l  4 ,  199 4

O  KEY BANK BUIUJINQ
100 CUSHM AN ST.. SU ITE 400 
FAIRBANKS. A LA SKA  99701-4079 
PHONE: (907) *81-2611
FA X  (907) 451-2648

PHONE: (007) 466-3600
FA X (907)48*4738

T h e  H o n o r a b l e  B i l l  H u d s o n
H o u s e  L a b o r  a n d  C o m a e r c e  C o m m i t t e e
A la s k a  S t a t e  L e g i s l a t u r e
S t a t s  C a p i t o l
J u n e a u ,  A X  9 9 8 0 1 -1 1 3 2

D e a r  R e p r e s e n t a t i v e  H u d s o n :

Thlia is a r e s p o n s e  to y o u r  l e t t e r  r e q u e s t i n g  t h e  A t t o r n e y  
G e n e r a l ' s  o p i n i o n  a b o u t  t h e  r a m i f i c a t i o n s  o f  a m e n d in g  A S  
4 2 . 0 5 . 1 4 1 ( a ) ( 1 )  t o  r e p l a c e  " th e  p o w e r s  o f  t h e  c o m m is s io n  s h a l l  b e  
l i b e r a l l y  c o n s t r u e d  t o  a c c o m p l i s h  i t s  s t a t e d  p u r p o s e "  w i t h  " t h e  
p o w e r s  o f  t h e  c o m m is s io n  s h a l l  b e  t h o s e  s p e c i f i c a l l y  c o n f e r r e d  b y  
s t a t u t a  a s  n e c e s s a r i l y  i m p l i e d  b y  t h o s e  s p e c i f i c  g r a n t s  o f  
a u t h o r i t y . "

I f  t h e  p r o p o s e d  s u b s t i t u t e  la n g u a g e  i s  a d o p t e d ,  i t  w i l l
b e  h a r d e r  f o r  t h i s  o f f i c e  t o  a d v i s e  t h e  A PU C a b o u t  t h e  e x t e n t  o f
i t s  a u t h o r i t y  o r  t o  p r e d i c t  t h e  o u t c o m e  o f  l i t i g a t i o n  o v e r  A P U C  
a u t h o r i t y .  W e t h i n k  a d o p t i o n  o f  t h e  s u b s t i t u t e  la n g u a g e  i s  l i k e l y  
t o  e n c o u r a g e  t h e  r a l i t i g a t i o n  o f  a  n u m b er o f  i s s u e s  t h a t  a r e  now  
s e t t l e d  b y  c o u r t  d e c i s i o n s ,  a n d  t o  c a l l  i n t o  q u e s t i o n  t h e  
c o m m i s s i o n ' s  a u t h o r i t y  f o r  som e a c t i o n s  i t  h a s  t a k e n  i n  t h e  p a s t ,  
i n c l u d i n g  sa m e  w h i c h  a r e  now  q u i t e  r o u t i n e .  A d o p t i o n  o f  t h i s
s u b s t i t u t e  i s  a l s o  l i k e l y  t o  r e s t r i c t  t h e  A P U C 's  a b i l i t y  t o  d e a l
w i t h  n e w ly  a r i s i n g  p r o b l e m s  e v e n  th o u g h  t r a d i t i o n a l  u t i l i t y  
o p e r a t i o n s  a r e  c h a n g i n g  r a p i d l y  i n  t o d a y ' s  w o r l d .

I n  a  n u m b e r  o f  c a s e s  i n t e r p r e t i n g  t h e  e x i s t i n g  AS 
4 2 .0 1 * .1 4 1 (a )  ( 1 ) ,  t h e  A l a s k a  s u p r e m e  C o u r t  h a s  s a i d  t h a t  t h e  
la n g u a g e  i n c o r p o r a t e s  b o t h  a  p r i n c i p l e  o f  l i m i t a t i o n — a  n a r r o w  
l i m i t  o n  a r e a s  o f  A P U C 's  a u t h o r i t y — a n d  a p r i n c i p l e  o f  e x p a n s i o n —  
b r o a d  a u t h o r i t y  t o  d e a l  w i t h  t h o s e  a r e a s  o f  a u t h o r i t y .  T h e  
p r o p o s e d  s u b s t i t u t e  l a n g u a g e  a l s o  a p p e a r s  t o  c o n t a i n  c o m p e t i n g  
l i m i t a t i o n  and* e x p a n s i o n  p r i n c i p l e s ,  b u t  we h a v e  n o  c o u r t  g u i d a n c e  
a b o u t  t h e  m e a n in g  o f  t h i s  n e w  w o r d in g ,  w h a t s e e m s  c l e a r  a b o u t  t h e  
p r o p o s e d  a m e n d m e n t i s  t h a t  i t  w o u ld  c h a n g e  t h e  f o c u s  o f  a n y  e f f o r t  
t o  i n t e r p r e t  A P U C  a u t h o r i t y .  T h e  k e y  t o  i n t e r p r e t a t i o n  w o u ld  n o  
l o n g e r  b e  t h e  s t a t e d  p u r p o s e  o f  t h e  A P U C A c t ;  t h e  k e y  w o u ld  b e c o m e  
s p e c i f i c  m e n t i o n  i n  t h e  A c t  o f  a p a r t i c u l a r  p o w e r .

T h e  f u n d a m e n t a l  p r o b le m  w i t h  t h i s  i s  t h a t  t h e  p o w e r s  
s t a t u t o r i l y  c o n f e r r e d  o n  t h e  A P U C  a r e  v e r y  u n s p e c i f i c .  F o r
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T h e  H o n o r a b le  B i l l  H u d so n  A p r i l  4 , 1 9 9 4
H o u s e  L a b o r  a n d  c o n u e r c e  C o m m it t e e  P a g e  2

e x a m p le ,  t h e  A P U C  i s  s u p p o s e d  t o  " r e g u la t e "  p u b l i c  u t i l i t i e s  i n  t h e  
s t a t e .  G e n e r a l  la n g u a g e  l D c e  " r e g u la t e "  i s  n o t  u n u s u a l  i n  a g e n c y  
s t a t u t e s ;  b o t h  c o n g r e s s  a n d  s t a t e  l e g i s l a t u r e s  o f t e n  g r a n t  a g e n c y  
p o w e r s  i n  g e n e r a l  a n d  a m b ig u o u s  t e r m s .  L e a d i n g  a d m i n i s t r a t i v e  
s c h o l a r s  r e c o g n i z e  t h a t  s p e c i f i c  la n g u a g e  s p e l l i n g  o u t  a g e n c y  
a u t h o r i t y  i s  a l m o s t  i m p o s s i b l e  t o  w r i t e . 2

B y  l i m i t i n g  t h e  A P U C 's  a u t h o r i t y  t o  " p o w e r s ,  
s p e c i f i c a l l y  c o n f e r r e d  b y  s t a t u t e  a s  n e c e s s a r i l y  i m p l i e d  b y  t h o s e  
s p e c i f i c  g r a n t s  o f  a u t h o r i t y , "  w h e n  t h e  e n a b l i n g  s t a t u t e s  a r e  n o t  
s t a t e d  s p e c i f i c a l l y ,  t h e  l e g i s l a t u r e  w o u ld  p r o b a b l y  s e v e r e l y  l i m i t  
t h e  A P U C 's  f l e x i b i l i t y  t o  r e a c t  t o  u n i q u e  o r  u n f o r e s e e n  
c i r c u m s t a n c e s .

V e r y  t r u l y  y o u r s ,

B R U C E  M. B O TELH O
A TTO R N EY  G EN ER A L "

B y ;  ^  ^
V i r g i n i a  A .  R u s c h  
A s s i s t a n t  A t t o r n e y  G e n e r a l

V A R/rm g

c c :  D e b o r a h  B e h r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l
R a g a  E l i m ,  L e g i s l a t i v e  L i a i s o n ,  O f f i c e  o f  t h e  G o v e r n o r  
D o n  S c h S e r ,  C h a ir m a n ,  A la s k a  P u b l i c  U t i l i t i e s  c o m m is s io n

1 A n o t h e r  e x a m p le  i s  t h a t  A S  4 2 .0 5 .3 7 1  a n d  A S  4 2 .0 5 .4 1 1  f o r b i d  
u t i l i t i e s  f r o m  c o l l e c t i n g  a n y  r a t e s  t h a t  h a v e  n o t  b e e n  a p p r o v e d  b y  
t h e  C o m m is s io n .  T h e  A P U C i s  p r e s u m a b ly  s u p p o s e d  t o  e n f o r c e  t h i s  
p r o h i b i t i o n ,  b u t  n o t h i n g  i n  t h e  s t a t u t e s  c o n f e r s  s p e c i f i c  a u t h o r i t y  
f o r  t h e  A P U C  t o  o r d e r  a  u t i l i t y  t o  r e f u n d  som e o r  a l l  o f  c h a r g e s  
c o l l e c t e d  i n  t h e  a b s e n c e  o f  a n  a p p r o v e d  r a t e .  T h e  A P U C  h a s  o f t e n  
o r d e r e d  s u c h  r e f u n d s  i n  p r o v i d i n g  c o n s u m e r  c o m p l a i n t  a s s is t a n c e , 
a n d  now  i s  e n g a g e d  i n  l i t i g a t i o n  o v e r  a n  o r d e r  t o  r e f u n d  t e l e p h o n e  
u t i l i t y  r a t e s  f o r  u n t a r i f f e d  s e r v i c e s .

2 S e e , ,  f o r  e x a m p le ,  K .  C .  D a v i s  a n d  R .  P i e r c e ,  J r . ,  
A d m i n i s t r a t i v e  L a w  T r e a t i s e .  S§  3 . 1 ,  1 4 .2  ( T h i r d  E d i t i o n ,  L i t t l e  
B ro w n  a n d  C o . , 1 9 9 4 ) .
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DEPARTMENT OF COMMERCE AND 
ECONOMIC DEVELOPMENT

A L A S K A  P U B L I C  U T I L I T I E S  C O M M I S S I O N  
A p r i l  7,  1994

T h e  H o n o r a b le  B i l l  H u d s o n  
H o u s e  L a b o r  a n d  C o m m e rce  C o m m it te e  
A l a s k a  s t a t e  L e g i s l a t u r e  
S t a t s  C a p i t o l
J u n e a u ,  A la s k a  9 9 8 0 1 *1 1 8 2  

D e a r  R e p r e s e n t a t i v e  H u d s o n :

I n  M r. D a v e  H u t c h e n s '  l e t t e r  o f  A p r i l  5 ,  1 9 9 4 , A R E C A  
c o n t e n d s  t h a t  i t  s e e k s  t o  t a k e  t h e  " l i b e r a l l y  c o n s t r u e d "  la n g u a g e  
o u t  o f  t h e  A P U C  s t a t u t e s  o n l y  t o  b r i n g  t h e  A P U C 's  l e v e l  o f  
r e g u l a t o r y  a u t h o r i t y  i n  l i n e  w i t h  o t h e r  a g e n c i e s .  I n  f a c t ,  
r e p l a c e m e n t  o f  t h e  " l i b e r a l l y  o o n s t r u e d "  p a r t  o f  A S  4 2 . 0 5 . 1 4 1 ( a )  ( l j  
w i t h  t h e  p r o p o s e d  A R E C A  a m en d m en t w o u ld  h a v e  t h e  e f f e c t  o f  s e v e r e l y  
l i m i t i n g  t h e  A P U C 's  a u t h o r i t y  t o  r e g u l a t e  i n  c o m p a r i s o n  w i t h  o t h e r  
c o m p a r a b le  s t a t e  a g e n c i e s .

I .  T H E  A P U C I S  T H E  T Y P E  O F  AGEN CY FO R  W HIC T H E  A LA S K A  SU PREM E 
CO U R T HAS CO N STR U ED  POW ERS L I B E R A L L Y  EV EN  IN  T H E  A B S E N C E  O F  A  
S P E C I F I C  D I R E C T I V E .

T h e  A la s k a  s u p r e m e  C o u r t  h a s  r e p e a t e d l y  h e l d  t h a t  c e r t a i n  
s t a t u t e s  a n d  c o n s t i t u t i o n a l  p r o v i s i o n s  s h o u l d  b e  " l i b e r a l l y  
c o n s t r u e d "  e v e n  w hen  t h e  a g e n c y  s t a t u t e  d o e s  n o t  u s e  t h a t  t e r m  
b e c a u s e  t h e  s u b j e c t  m a t t e r  i s  " r e m e d i a l , ” o r  i n v o l v e s  a g s n o y  w o rk  
t h a t  p r o t e c t s  c o n s u m e r s ,  w o r k e r s ,  o r  r e s o u r c e s  o f  t h e  s t a t e .  1 
I n c l u d e d  i n  t h i s  g r o u p  a r e  t h e  f o l l o w i n g :

A .  U n f a i r  T r a d e  P r a c t i c e s  a n d  C o n s u m e r  P r o t e c t i o n  A c t .  AS 
4 5 .5 0 .0 1 0 * * 9 0 0 .  A c c o r d i n g  t o  t h e  c o u r t ,  t h i s  A c t  i s  a  " r e m e d ia l  
c i v i l ” s t a t u t e  w h i c h  i s  t o  b e  a c c o r d e d  a  l i b e r a l  c o n s t r u c t i o n .  
S t a t e  v .  F i r s t  N a t ' l  B a n k .  660 P . 2d  406 ( A la s k a  1 9 8 2 ) ;  f f . t a t f - Y i .  
O ' N e i l l  I n v e s t i g a t i o n s .  I n c . .  609 P . 2 d  5 20  (A l a s k a  1 9 8 0 ) .

B .  L a v s  r e g a r d i n g  e x e m p t io n s  f r o m  s e i z u r e  o f  p r o p e r t y  t o  
s a t i s f y  j u d g m e n t s  a r e  " r e m e d ia l"  a n d  s h o u l d  b e  " l i b e r a l l y  
c o n s t r u e d . "  C u fc ta rm ^ n  y .  F i r s t  N a t ' l  B a n k .  5 97  P . 2 d  9 69  (A la s k a  
1 9 7 9 ) .

C .  F i s h  a n d  Game B o a r d s .  A S  1 6 .0 5 .2 2 1 .  T h e  c o u r t  s a i d  
" c o n s e r v a t i o n  la w s "  s h o u l d  b e  l i b e r a l l y  c o n s t r u e d .  K e n a i  P e n i n s u l a

1 We w o u ld  a l s o  l i k e  t o  p o i n t  o u t  t h a t  r e v i e w  o f  A R E C A 's  
r e s e a r c h  sh o w s  t h a t  t h e  p h r a s e  " l i b e r a l l y  c o n s t r u e d "  d o e s  a p p e a r  
i n  o n e  s t a t u t o r y  s ch e m e  n o t  m e n t io n e d  b y  A R E C A ,  t h e  A la s k a  
E m p lo y m e n t  S e c u r i t y  A c t ,  A S  2 3 ,2 0 .0 0 5 .

WALTER J . H ICKEL, GOVERNOR

1010 W EST6TH  AVENUE, SU ITE 400 
ANCHORAGE, ALASKA  99507-1963 
PHONE; (907) 2764222 
PAX: (907)276-0160
i TV; (907) 2784636
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F i s h e r m a n ' s  A s s o c i a t i o n  v .  S t a t e . 628 P . 2d  897 ( A la s k a  1 9 8 1 )

D .  A la s k a  W o rk m a n 's  C o m p e n s a t io n  A c t .  A S  2 3 * 3 0 .0 9 5 .  T h e  
c o u r t  s a i d  l a v  s h o u l d  b e  c o n s t r u e d  I n  a c c o r d a n c e  w i t h  " l i b e r a l  
hum an  1 t a r  I f  in p u r p o s e s "  o f  t h e  A c t .  F l u o r  A la s k a  I n c .  f v .  M e n d o z a . 
6 1 6  P . 2d  21  ( A la s k a  1 9 8 0 ) .

E .  T h e  A la s k a  S u p re m e  C o u r t  ham a l s o  h e l d  t h a t  C o n s t i t u t i o n a l  
a n d  s t a t u t o r y  p r o v i s i o n s  r e g a r d i n g  i n i t i a t i v e  a n d  r e f e r e n d u m  
p o w e r s ,  s h o u l d  b e  " l i b e r a l l y  c o n s t r u e d "  b e c a u s e  p e o p l e  a r e  
e x e r c i s i n g  a p o w e r  r e s e r v e d  t o  th e m . M u n i c i p a l i t y  o f  A n c h o r a g e  v .  
F r o h n e . 568  P . 2 d  3 (A la s k a  1 9 7 7 ) .

B a s e d  o n  t h e  a b o v e ,  t h e  A P U C , a n  a g e n c y  w h o s e  p u r p o s e  i s  
t o  p r o t e c t  t h e  p u b l i c  i n t e r e s t  b y  a s s u r i n g  t h e  r e a s o n a b l e n e s s  o f  
u t i l i t y  r a t e s  a n d  p r a c t i c e s ,  i s  p r e c i s e l y  t h e  k i n d  o f  a g e n c y  f o r  
w h i c h  t h e  c o u r t  w o u ld  h o l d  t h a t  p o w e r s  s h o u l d  b e  l i b e r a l l y  
c o n s t r u e d ,  e v e n  i n  t h e  a b s e n c e  o f  a  s p e c i f i c  s t a t e m e n t  t o  t h a t  
e f f e c t .  H o w e v e r ,  t h e  s c e n e  i s  c o n s i d e r a b l y  m u d d ie d  i f  t h e  
l e g i s l a t u r e  t a k e s  o u t  t h e  e x i s t i n g  " l i b e r a l l y  c o n s t r u e d "  l a n g u a g e  
i n  A S  4 2 . 0 5 . 1 4 1 (a )  ( l )  b e c a u s e  i t  w i l l  i n e v i t a b l y  b e  a r g u e d  t h a t  t h e  
l e g i s l a t u r e  t h e r e f o r e  i n t e n d e d  t o  l i m i t  t h e  A P U C ' s  p o w e r s ,  e v e n  
t h o u g h  t h e  l e g i s l a t u r e  h a s  n o t  m ade s p e c i f i c  a n y  d e s i r e  t o  l i m i t  
t h e  A P U C 's  r e g u l a t o r y  w o rk .

I I .  T H E  A GEN CY  POW ERS L I S T E D  IN  A R E C A 'S  R E S E A R C H  A R E  MUCH B R O A D ER  
THAN  T H E  LAN GUAG E A R E C A 'S  AMENDMENT WOULD S U B S T I T U T E  FO R  " L I B E R A L L Y  
C O N S TR U E D .

I n  c o n t r a s t  w i t h  t h e  a g e n c i e s  d i s c u s s e d  a b o v e ,  m a n y  o f  
t h e  a g e n c i e s  w h o s e  s t a t u t e s  a r e  d i s c u s s e d  i n  t h e  A R E C A 's  r e s e a r c h  
a r e  f o r  t h e  m o s t  p a r t  n o t  " r e m e d ia l"  a g e n c i e s ;  t h e y  a r e  e c o n o m i c  
d e v e lo p m e n t  a g e n c i e s .

M ove i m p o r t a n t ,  a  c l o s s  l o o k  a t  t h e  a g e n c y  s t a t u t e s  
m e n t i o n e d  i n  \ R E C A 's  r e s e a r c h  sh o w s  t h a t  t h e i r  p o w e r s  a r e  f o r  t h e  
m o s t  p a r t  t o  b e  c o n s t r u e d  v e r y  b r o a d l y  e v e n  t h o u g h  t h e  w o r d s  
" l i b e r a l l y  c o n s t r u e d "  d o  n o t  a p p e a r .  T h e  s t a t u t e s  c i t e d  b y  A R E C A  
d i r e c t  t h a t  t h e  a g e n c i e s  m ay d o  e l l  t h i n g s  " n e c e s s a r y "  o r  
" d e s i r a b l e "  o r  " p r o p s r *  o r  " c o n v e n i e n t "  o r  h a v e  t h e  p o w e r s  
" e x p r e s s l y  a n d  n e c e s s a r i l y  i m p l i e d . "  T h i s  k i n d  o f  s t a t u t o r y  
la n g u a g e  i s  s u b s t a n t i a l l y  b r o a d e r  t h a n  t h e  w o r d s  " a s  n e c e s s a r i l y  
i m p l i e d  b y  t h o s e  s p e c i f i c  g r a n t s  o f  a u t h o r i t y "  w h i c h  a r e  
s u b s t i t u t e d  i n  t h e  b i l l  b e f o r e  t h i s  c o m m i t t e e .

D o n  S c h r d e r  
C h a i r m a n
A la s k a  P u b l i c  U t i l i t i e s  C o m m is s io n
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m m If M ill W ALTER J . H IC KE L, GOVERNOR

1016 W EST6 TH  AVEN UE. S U ITE  400 
AN CH O RAG E, A LA SKA  99S01-1963 
PH ON E: (607) 276-6222 
FA X : (907)276-0160
TTY: (907) 276-4569

DEPARTMENT OF COMMERCE AND 
ECONOMIC DEVELOPMENT

A L A S K A  P U B L I C  U T I L I T I E S  C O M M I S S I O N  *
A p r i l  15 „  1 9 9 4

H o n o r a b l e  D r u e  P e a r c e  
S e n a t o r
H o n o r a b l e  S t e v e  P r a n k  
S e n a t o r
C o - C h a i r s , S e n a t e  F i n a n c e  C o m m i t t e e  
A l a s k a  S t a t e  S e n a t e  
v i a  T e l e c o p i e r  4 6 5 -3 8 7 2

Re: SB 213/ APUC Sunset Extension

D e a r  s e n a t o r  P e a r c e  a n d  S e n a t o r  F r a n k :

I  u n d e r s t a n d  t h a t  S B  2 1 2 ,  " A n  A c t  e x t e n d i n g  t h e  A l a s k a  P u b l i c  
U t i l i t i e s  C o m m i s s i o n ;  a n d  r e l a t i n g  t o  r e g u l a t i o n  o f  p u b l i c  
u t i l i t i e s  a n d  t o  r e g u l a t o r y  c o s t  c h a r g e s "  h a s  b e e n  s c h e d u l e d  f o r  
h e a r i n g  i n  t h e  F i n a n c e  C o m m i t t e e  M o n d a y ,  A p r i l  18  a t  9 : 0 0  a .m .  
c o m m i s s i o n e r  A l y c e  H a n l e y  a n d  I  w i l l  b e  a v a i l a b l e  t o  t e s t i f y  o n  
t h i s  b i l l .

o n e  k e y  p r o v i s i o n  o f  t h e  b i l l  ( S e c t i o n  1 )  w o u l d  a m e n d  t h e  p o w e r s  
a n d  d u t i e s  s e c t i o n  o f  t h e  C o m m i s s i o n ' s  s t a t u t e .  I t  w o u l d  
e m a c i a t e  t h e  a g e n c y ' s  a b i l i t y  t o  r e g u l a t e  m o n o p o l y  p u b l i c  
u t i l i t i e s  i n  t h e  p u b l i c  i n t e r e s t .  C u s t o m e r s  o f  p u b l i c  u t i l i t i e s  
w o u l d  b e  h a r m e d  b y  t h e  c h a n g e .  N o  e v i d e n c e  h a s  b e e n  o f f e r e d  b y  
t h e  p r o p o n e n t s  o f  t h e  c h a n g e  t h a t  a  p r o b l e m  e x i s t s  t h a t  n e e d s  t o  
b e  s o l v e d .  T h e  C o m m i s s i o n  s u p p o r t s  t h e  d e l e t i o n  o f  S e c t i o n  1 .
T h e  c u r r e n t  w o r d i n g  o f  A S  4 2 . 0 5 . 1 4 1 ( a )  w o r k s  j u s t  f i n e .

A t  t h e  C h a i r m a n ' s  r e q u e s t  t h e  D e p a r t m e n t  o f  L a w  a d v i s e d  t h e  H o u s e  
L a b o r  k  C o m m e r c e  c o m m i t t e e  t h a t :

W e t h i n k  a d o p t i o n  o f  t h e  s u b s t i t u t e  l a n g u a g e  i s  l i k e l y  
t o  e n c o u r a g e  t h e  r e l i t i g a t i o n  o f  a  n u m b e r  o f  i s s u e s  
t h a t  a r e  n o w  s e t t l e d  b y  c o u r t  d e c i s i o n s ,  a n d  t o  c a l l  
i n t o  q u e s t i o n  t h e  c o m m i s s i o n ' s  a u t h o r i t y  f o r  s o m e  
a c t i o n s  i t  h a s  t a k e n  x n  t h e  p a s t ,  i n c l u d i n g  s o m e  w h i c h  
a r e  q u i t e  r o u t i n e . . . .

i
B y  l i m i t i n g  t h e  A P U C ' s  a u t h o r i t y  t o  " p o w e r s . . .  
s p e c i f i c a l l y  c o n f e r r e d  b y  s t a t u t e  o r  n e c e s s a r i l y  
i m p l i e d  b y  a  s t a t u t o r y  g r a n t  o f  a u t h o r i t y , "  w h e n  t h e  
e n a b l i n g  s t a t u t e s  a r e  n e t  s t a t e d  s p e c i f i c a l l y ,  t h e  
l e g i s l a t u r e  w o u l d  p r o b a b l y  s e v e r e l y  l i m i t  t h e  A P U C ' s  
f l e x i b i l i t y  t o  r e a c t  t o  u n i q u e  o r  u n f o r s e e n  
c i r c u m s t a n c e s .  ( A p r i l  4 ,  1 9 9 4  l e t t e r  f r o m  A t t o r n e y  
G e n e r a l  t o  H o n o r a b l e  B i l l  H u d s o n )
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L e t t e r  t o  S e n a t o r s  P e a r c e  a n d  F r a n k  
S e n a t e  F i n a n c e  C o m m i t t e e  
A p r i l  1 5 ,  1994 
P a g e  2

1 h a v e  e n c l o s e d  b a c k g r o u n d  m a t e r i a l s  t h a t  m ake  t h e  c a s e  f o r  
d e l e t i o n  o f  s e c t i o n  1 .  C o m m is s io n  w i t n e s s e s  a r e  p r e p a r e d  t o  
d i s c u s s  S B  213 o n  M o n d a y . I  l o o k  f o r w a r d  t o  t h e  o p p o r t u n i t y  t o  
t e s t i f y .

R o b e r t  A .  L o h r  
E x e c u t i v e  D i r e c t o r



R E P O R T  C O N C L U S I O N S

P o licy  Issues

Th is  re v ie w  conta ins p o lic y  issues raised as a resu lt o f  ou r e va lua tio n  o f  va rious  co m m iss ion  
practices. The f in a l p o lic y  decisions a f fe c t i^  p ractices requ ire  le g is la tiv e  cons ide ra ­
tion . In  debating  these decisions the leg is lauve  u /e rs ig h t com m ittees  shou ld  take in to  
cons ide ra tion  the fin d in g s  and recom m endations presented in  th is  repo rt to  assist them  in  
eva lua ting  the po ten tia l im pac t o f  any p o lic y  changes.

R eport C onc lus ions

In  o u r o p in io n , the A laska  P ub lic  U t ilit ie s  C om m iss ion  is ope ra ting  in  an e ff ic ie n t and 
e ffe c tive  m anner and shou ld  continue to regula te  p u b lic  u ti l it ie s  and p ipe lines. W e  believe 
that the p u b lic  in terest is  being served by re q u ir in g  p u b lic  u ti l it ie s  and p ipe lines  to  be 
c e rtifica te d  by A P U C . T h is  process s tab ilizes dem and fo r  the u t i l i t y  se rv ice  b y  e lim in a tin g  
co m p e tit io n  and thereby a llo w in g  econom ies o f  scale to operate. E conom ic  re g u la tio n  by 
the co m m iss ion , in  p lace o f  that co m p e titio n , ensures that the u t i lit ie s  p ro v id e  adequate 
service  a t the low est reasonable rates.

W e recom m end l a t  AS  44.66 .010(a)(4 ) be am ended to extend the l i fe  o f  A P U C  to  June 30, 
2003. A P U C  has cons is ten tly  dem onstrated p u b lic  need; w e be lieve  i t  is in  the p u b lic ’ s best 
in te rest to  extend the l i fe  o f  this com m iss ion  fo r  ten years. H o w e ve r, w e  recogn ize  tha t 
pe rfo rm ance  issues p e r io d ic a lly  arise. The D iv is io n  o f  L e g is la tiv e  A u d it  can address these 
in te r im  issues, i f  any, th rough  a special a ud it at the request o f  the L e g is la tiv e  B udge t and 
A u d it  C o m m ittee .
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F IN D IN G S  A N D  R E C O M M E N D A T IO N S

A laska  Statute 42.05.253 should  be amended to require  A P U C  to p e r io d ic a lly  adjust the 
regu la to ry  cost charge (R C C ) on an in d u s try  bv in d us try  basis, F u rthe r, the autom atic  repeal 
date o f  th is  statute should be de le ted .

In  ou r 1989 sunset a ud it reuort w e  recom m ended a p rogram  rece ip ts budget f o r < J>UC, no t 
because i t  was an altemat? >/e fu n d in g  source but because o f  the p o te n tia l bene fits  tha t th is  
m echan ism  co u ld  p ro v id e . A  user fee design can estab lish  a basic fairness in  tha t o n ly  those 
w ho  bene fit fro m  the re g u la to ry  process bear its  cost; i t  can a lso encourage consum ers to  
recogn ize  and e lim in a te  unw arranted re gu la tion  th rough  de regu la tion  e lections. H ow ever, 
these benefits  w i l l  o n ly  be rea lized  to the exten t tha t the R C C  p rogram  reason 'b ly  lin k s  the 
cost-causers w ith  the cost-payers.

F o r F Y  93, the leg is la tu re  au thorized  a new  R C C  p rogram  w h ic h  passes A P U C ’ s costs on 
to the consum ers o f  regula ted u tilit ie s . T h is  p rog ram  a llocates costs based upon gross 
revenues. A  s ing le  charge fac to r is used across-the-board fo r  a ll u tilit ie s  and a ll industries. 
A lth o u g h  we be lieve  that a d ire c t w ork load-based  a llo ca tio n  p rogram  is p re ferab le , as 
o u tline d  in  our 1989 report, w e a iso con tinue  to be lieve  tha t a gross revenue based system  
co u ld  rea lize  these benefits i f  the rates re fle c t the w o rk lo a d . H ow eve r, the s ing le  R C C  fac to r 
used in  the cu rren t p lan  sacrifices some o f  p ro g ra m ’s po te n tia l bene fit, in  tha t the cost-payers 
are no t necessarily  the cost-causers.

W e ana lyzed A P U C ’s w o rk lo a d  to  evaluate the a lig nm en t o f  cost-causer to  cost-payer. In  
the absence o f  v e r if ia b le  data such as u t i l i t y  o r in d u s try  cod ings o r  p a y ro ll tim e  sheets, we 
were fo rced  to approx im ate  
the w o rk lo a d  by  us ing  rough  
e s tim a te s , w h ic h  w e re  
p ro v ide d  on an u n o ff ic ia l 
basis b y  com m iss ion  s ta ff.
T hey  p ro v ide d  estim ates o f  
the average re la tive  e ffo r t 
requ ired  to p e rfo rm  the 
ongo ing  A P U C  func tions  
such as ta r i f f  f i l in g s , fo rm a l 
p ro ce e d in g s , c e r t if ic a t io n  
proceedings, and fo rm a l and 
in fo rm a l com p la in ts . W h ile  
we acknow ledge  tha t the 
w e ig h tin g  in  these analyses is 
im p e rfe c t, w e be lieve  i t  
p r o v id e s  an  a d e q u a te  
i n d i c a t i o n  o f  t h e

R e co m m e n d a t io n  N o . 1
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co m m iss io n 's  w o rk lo a d . W e fou n d  that the e le c tr ic  and te lephone industries, on a com bine 
basis, have represented a p p ro x im a te ly  79 percent o f  A P U C ’ s w o rk lo a d . T he  graph o f  thee 
tw o  industries illu s tra tes  the s ign ificance , va ria tio n , and trend  tha t com p lica tes  setting o f  a 
R C C  rate. The  fo l lo w in g  tab le  com pares the co m m is s io n ’s estim ated F Y  93 R C C  receip 
w ith  the am ount ca lcu la ted  based upon the w o rk lo a d  over the past three years.

Industry

Flat Rate Alloc,idon Workload All ocation

Over
(Under)

Allocation

Estimated
Gross

Revenues
RCC

Percent
Estimated 

FY 93 RCC

Percent
of

Workload Allocation

Electric S260.673.485 . 5 7 7 % SI.504,086 34% S1.311.670 S192.416

Telephone 153,306.332 .577% 884.577 45% 1.736.033 (851,456)

Pipeline 99,532.100 .577% 574.300 4% 154,314 419.986

Gas 99,152.056 .577% 572.107 3% 115.736 456.371

W ater 22,955,320 .577% 132.452 4% 154,314 (21,862)

Sewer 17.129.576 .577% 98.838 2% 77.157 21.681

Refuse 15.856.758 .577% 91,493 4% 154.314 (62,821)

Cable 0 .577% 0 3% \  15,736 (115,736)

Other 0 .577% 0 1% 38.579 (38,579)

Total $668,605,627 ! $3,857,853 100% $3,857,853 $ o

T h is  table dem onstra tes that, based upon  the w o rk lo a d  o ve r the past three years, the f it  
across-the-board  rate s ig n if ic a n tly  undercharges te lephone and overcharges e le c tr ic , p ipeline 
and gas u tilit ie s . O f  cou  se, the ove r o r under a llo ca tio n  am oun t b y  in d u s try  varie  
depend ing on how  m any years o f  w o rk lo a d  are considered. The  use o f  an across-the-boar 
rate in c o rre c tly  assumes tha t an in d u s try ’ s gross revenues are c lo se ly  co rre la ted  to  th 
w o rk lo a d  tha t i t  creates. G ive n  the s ig n ifican ce  o f  the e le c tr ic  and te lephone w o rk loa r 
va ria tio n , and trend , w e  do n o t b e lie ve  tha t the a llo ca tio n  m e th o d o lo g y  shou ld  assume th; 
a ll w o rk lo a d  cyc les  reverse them selves and tha t a ll indus tries  create the same am ount ( 
w o rk lo a d  in  the lo n g  run. There fo re , we recom m end tha t the le g is la tu re  amen 
A S  42.05.253  to requ ire  A P U C  to  p e r io d ic a lly  ad jus t the R C C  facto rs to  re fle c t w o rk loa  
on an in d u s try  by in d u s try  basis.

N o tw ith s ta n d in g  the above, we suppo rt the cu rrem  R C C  p rogram ; we be lieve  th a t i t  provide 
a measure o f  e q u ity  and responsiveness to unw arran ted  re g u la tio n  tha t w as la c k in g  p r io r  t 
the p rogram . O u r recom m enda tion  is in tended to fu rth e r the e q u ity  and regula tor 
responsiveness o b je c tiv e  o f  th is  p rog ram .
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The R C C  p rogram  was established as a tr ia l p rog ram  u ti l iz in g  an au tom a tic  repeal o f  
D ecem ber 31, 1994. A s we consider th is  p rog ram  to  be e ffe c tive , we recom m end that th is  
repeal p ro v is io n  be deleted.

R ecom m endation  No. 2

A laska  S tatute 42.05.711 should be amended to  m ake i t  easier fo r  u t i l i ty  consum ers to  op t 
in  o r o p t ou t o f  econom ic reg u la tio n .

In  the 1989 sunset a u d it report, we recom m ended the de regu la tion  o f  several industries  as 
w e ll as the sm a lle r u tilit ie s  in  each indus try . W e con tinue  to  be lieve  tha t n o t a ll industries  
need to  be regula ted and that the cost o f  re g u la tio n  m ay exceed its  benefits , p a r tic u la r ly  fo r  
the sm a lle r u ti lit ie s . W ith  the recent adop tion  o f  a user fee approach unde r the  R C C  
program , the im petus exists to m ake state gove rnm en t m ore responsive; w h a t is la c k in g  is 
a reasonable m echanism  to a llo w  consum ers to se lect w he the r o r n o t they w a n t th e ir  u t i l i t y  
to be regula ted.

A la ska  S tatute 42.05.711 exem pts e le c tr ic  and te lephone  u til it ie s  w ith  revenues less than 
$50,000 and re fuse u tilit ie s  w ith  revenues under $200 ,000 . H ow eve r, custom ers can ob ta in  
econom ic  re gu la tion  by p e titio n in g  A P U C . A la ska  S tatu te  42.05.711 p resen tly  requ ires  25%  
o f  an exem pted  u t i l i t y ’ s subscribers to  s ign  the p e tit io n . W e be lieve  tha t th is  is  too  great an 
obstacle to  overcom e and recom m end tha t an e le c tio n  be ca lle d  i f  A P U C  rece ives a p e tid r n 
dem onstra ting  s ig n ific a n t consum er in terest. W e recom m end  tha t the p e tit io n  and e le c tion  
requ irem ents be m odeled a fte r the deregu la tion  e le c tion  procedures in  A S  42 .05 .712 . These 
procedures c a ll fo r  an e lection  i f  the p e tit io n  is  s igned  b y  10%  o f  the f irs t  5 ,000  subscribers 
and 3%  o f  the subscribers in  excess o f  5 ,000. These e lec tions m a y  o n ly  be he ld  once every  
tw o  years fo r  a g iven  u t i l i ty .

A la ska  Statute 42.05.711 also a llo w s  d e regu la tion  e lec tions to  be he ld  fo r  e le c tr ic  and 
te lephone u til it ie s  w ith  revenues o f  less than $325 ,000  and o the r u ti l it ie s  w ith  revenues under 
$100,000. W e  believe tha t m ore consum ers shou ld  be g ive n  the o p tio n  to  deregu la te  by 
subs tan tia lly  ra is in g  the c u t-o f f  a m o u n t

In  co m b in a tio n , these tw o  changes w o u ld  a llo w  A P U C  and the user fee approach o f  the new  
R C C  p rogram  to  be m ore  responsive to  the re g u la to ry  needs o f  the u t i l i t y  consum er. The  
re g u la to ry  cos t/bene fit dec is ion  shou ld  be m ade b y  the consum er.

R ecom m enda tion  No. 3

A P U C  shou ld  estab lish a tim ekeep ing  system .

W e in it ia l ly  recom m ended, in  1979, tha t the co m m iss io n  im p le m e n t the t im e  system  the y  had 
purchased. A s  pa rt o f  a 1978 m anagem ent a ud it o f  A P U C , A r th u r  Y ou n g  &  C o . deve loped 
a tim e  m anagem ent system  to  assist the co m m iss io n  in  p r io r it iz in g , p la n n in g , schedu ling , and
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m o n ito r ing  the w o rk f lo w . In  response to  o u r recom m enda tion , the com m iss ion  concurred  
that a tim e  m anagem ent system  is a usefu l a d m in is tra tive  too l. T h e y  ind ica ted  tha t the tim e  
system w o u ld  be im p lem en ted .

In  our 1989 sunset a ud it repo rt we recom m ended tha t A P U C  estab lish  a tim ekeep ing  system 
as an in teg ra l part o f  a d ire c t-a llo ca tio n  R C C  program . A s  the leg is la tu re  selected an R C C  
program  that was n o t tim e  based, A P U C  was n o t requ ired  to  im p le m e n t th is  
recom m endation . H o w e ve r, as costs to  estab lish  and operate a tim e  system  are m in im a l and 
the benefits are substantia l, w e con tinue  to  recom m end it .

The  costs o f  a tim ekeep ing  system  are m in im a l.

• The com m iss ion  shou ld  dete rm ine  w h a t m anagem ent reports  are needed.-  W h ile  w e 
acknow ledge tha t the 1978 tim e  m anagem ent system  is  l ik e ly  outdated, w e  recom m end 
that the co m m iss ion  re v ie w  it  to assist them  in  deve lo p ing  th is  needs d e fin it io n .

Purchase and in s ta ll “ canned”  so ftw are . There  is ve ry  inexpensive  so ftw a re  on the 
m arke t tha t shou ld  m eet the co m m iss io n ’ s needs. A P U C  a lready has a p rog ram m er on 
s ta ff tha t co u ld  hand le  the in s ta lla tio n .

• The ongo ing  cost to  reco rd  tim e  w o u ld  be in s ig n ific a n t. A n  em ployee  w o u ld  need o n ly  
a few  m inu tes a day to  e le c tro n ic a lly  enter th e ir  tim e .

• The  tim e  system  w o u ld  a lso requ ire  a sm a ll am oun t o f  co m p u te r and personne l tim e  to  
accum ula te  the data  and generate p e r io d ic  m anagem ent reports .

The  benefits  o f  a tim e ke ep in g  system are substantia l.

• A  tim e  system w o u ld  g ive  A P U C  m anagem ent a greater a b ility  to  p r io r it iz e , p lan, 
schedule, and m o n ito r  th e ir w o rk lo a d . W e be lieve  th is  in fo rm a tio n  w o u ld  be inva lua b le  
to the com m iss ion .

• The leg is la tu re  is  o fte n  in v o lv e d  in  re g u la to ry  m atters. U s in g  these m anagem ent reports, 
A P U C  w o u ld  be be tte r able to estim ate  the fu l l  e ffe c t o f  any re g u la to ry  changes.

There is a p o te n tia l fo r  increased s ta ff  e ff ic ie n c y  as a re su lt o f  tim e  sheet a cco u n ta b ility .

T im e  sheets w o u ld  p ro v id e  a defens ib le  basis fo r  the R C C  a llo ca tio n  discussed in  
R ecom m endation  N o . 1. H o w e ve r, regardless o f  the ac tion  taken on R ecom m enda tion  
N o. 1, the benefits  o f  im p le m e n tin g  a tim ekeep ing  system  fa r o u tw e ig h  the costs.

The  nature o f  the c o m m is s io n ’s business is v e ry  d iffe re n t fro m  m ost state agencies; they dea l 
w ith  a re la tiv e ly  sm a ll num ber o f  com panies and w o rk  on d iscre te  p ro jec ts . A P U C ’ s 
w o rk load  is s im ila r to  tha t in  the A tto rn e y  G en e ra l’ s O ffic e  and the D epartm en t o f  
T ranspo rta tion  and P u b lic  F a c ilit ie s ’ m a in tenance and c o n s tru c tio n  d iv is io n s , a ll o f  w h ic h  
m a in ta in  p ro je c t t im e  system s.
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A P U C  should cons ider how  to best ensure com m iss ion  m em ber access to  adequate s ta ff 
s u p p o r t '  '’•& y jv ic e .

The com m iss ion  m em bers are inundated w ith  techn ica l in fo rm a tio n  and co m p le x  issues. 
These issues m ust be tho ro u gh ly  exp lo red  and the co m m iss io n ’ s decis ions m ust be fu l ly  
docum ented. The  leg is la tu re  recognized th is  d if f ic u l t  task and a pp rop ria te ly  estab lished fu l l ­
tim e  com m iss ion  m em bers w ith  s ix -yea r term s. N everthe less, there rem ains a substantia l 
need fo r  s ta ff support and p ro fessional advice.

W e are concerned tha t in  the instances w hen com m iss ion  s ta ff are nam ed as a p a rty  in  an 
a d jud ica to ry  proceed ing , the com m iss ion  m em bers do no t have fu l l  access to  support s ta ff, 
p ro fess iona l s ta ff, o r  legal counsel. The ju d ic ia l m o d e l requires adversaria l parties to  present 
the case. A P U C  s ta ff is fre qu e n tly  designated as a p a rty  to  a case to  p ro v ide  th is  necessary 
balance. The assistant a ttorney generals advise A P U C  s ta ff and e ffe c t iv e ly  becom e a p a rty  
to the case. U nder th is  ju d ic ia l m odel, ex parte  co m m u n ica tio n  ru les p reven t the 
com m iss ion  m em bers fro m  d ire c tly  ob ta in ing  assistance o r adv ice  fro m  th e ir s ta ff  o r 
a tto rneys; th is  can o n ly  be accom plished i f  the u t i l i t y  is also present. T h is  m ay o fte n  be 
im p ra c tica l.

W e be lieve  that the com m iss ion  w o u ld  bene fit fro m  greater access to  th e ir  s ta f f  and 
a ttorneys. The com m iss ion  shou ld  cons ider how  to  best ensure fu l l  access. W e  o ffe r  the 
fo llo w in g  a lternatives:

• A  g roup  c o u ld  be assigned, on a ro ta tiona l basis, to  each case. These in d iv id u a ls  w o u ld  
be the  p a rty  to  the case; a ll o thers w o u ld  be a va ilab le  to  the co m m iss ion  m em bers.

Several s ta ff  co u ld  be assigned, on a ro ta tio n a l basis, d ire c tly  to  the co m m iss ion . The 
c r ite r ia  fo r  se lection  m ay va ry . The  team c o u ld  inc lu de  a ll the p ro fess iona l d isc ip lines , 
i t  c o u ld  targe t the d isc ip lines  cu rre n tly  needed, o r i t  c o u ld  be a team  o f  execu tive  
assistants. The  rem a in ing  s ta ff w o u ld  be the p a rty  o f  record .

A lth o u g h  the above approaches have certa in  draw backs, w e  be lieve  tha t som e separation 
w o u ld  be achieved thus d im in is h in g  the ex parte co m m u n ica tio n  p rob lem . W e  be lieve  th is  
w i l l  enhance the co m m iss io n ’ s o ve ra ll e ffic ie n c y  and e ffectiveness.

R e co m m e n d a t io n  N o . 4

R ecom m endation  N o. 5

The A P U C  m em ber’ s term s o f  o ff ic e  should be staggered.

The A la ska  P u b lic  U tilit ie s  C om m iss ion  has f iv e  m em bers w h o  are appo in ted  by  the 
gove rno r and co n firm e d  by the leg is la tu re  in  jo in t  session to  serve s ix -ye a r te rm s. O n  
O ctober 31, 1993 tw o  com m iss ion  seats becom e ava ilab le . Because the  p o te n tia l fo r

ALASKA STATE LEGISLATURE - 11 - DIVISION OF LEGISLATIVE AUDIT



d is ru p tio n  o f  com m iss ion  ac tiv ity  w o u ld  be h igh  w ith  tw o  new  m em bers co m in g  in  at the 
same tim e, w e  recom m end the term s be staggered.

C u rre n tly , the term s are scheduled to end as fo llo w s :

W e  propose th is  staggering be im p lem en ted  by  m o d ify in g  the u pco m in g  te rm  o f  the 
eng ineering  seat. W e propose the fo llo w in g  language be added to  a tem po ra ry  o r specia l act:

The term  o f  the A laska  P u b lic  U t il i t ie s  C om m iss ion  E n g in e e r in g  seat, w h ich  is 
schedu led to  begin on N ovem ber 1, 1993, s h a ll end on O c to b e r 3 1 , 1995. Th is  
ad jus tm en t to  the n o rm a l s ix -ye a r te rm , as es tab lished  under AS 4 2 .05 .030 (a ), is  
necessary to  a p p ro p ria te ly  s tagger com m ission m em bership.

Consum er seat (1) 
E ng ineering  seat 
L ega l s e a t ............

O ctobe r 31, 1993 
O ctobe r 31, 1993 
O ctobe r 31, 1994 
O ctobe r 31, 1996 
O ctobe r 31, 1998

C onsum er seat (2) 
F inance seat . . .
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C h a i r m a n  S c h r d e r ' s  R e m a r k s  t o  t h e  
S e n a t e  L a b o r  & C o m m e r c e  C o m m i t t e e  H e a r i n g  

A n c h o r a g e ,  A l a s k a ,  T u e s d a y ,  S e p t e m b e r  2 8 ,  1 9 9 3 ,  l : o o  p .m .

S u n s e t  H e a r i n g  T e s t i m o n y

I .  T h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n

T h a n k  y o u  f o r  i n v i t i n g  me t o  t e s t i f y  t o  y o u .  I  am p r o u d  o f  t h e  

C o m m i s s i o n  a n d  I  w e l c o m e  t h e  o p p o r t u n i t y  t o  s p e a k  t o  y o u  a b o u t  

o u r  a g e n c y .  T h e  C o m m i s s i o n  s u p p o r t s  S B  21 3  a n d  r e c o m m e n d s  

s e v e r a l  c h a n g e s  t o  i t .

A .  G e n e r a l  C o m m i s s i o n  O v e r v i e w  

T h e  A P U C  i s  r e s p o n s i b l e  f o r  r e g u l a t i n g  A l a s k a ' s  p u b l i c  u t i l i t i e s

a n d  p i p e l i n e  c a r r i e r s .  O u r  m i s s i o n  s t a t e m e n t  s a y s :

T h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  p r o t e c t s  a n d  
p r o m o t e s  t h e  p u b l i c  i n t e r e s t  b y  c e r t i f i c a t i n g  a n d  
e c o n o m i c a l l y  r e g u l a t i n g  o n l y  q u a l i f i e d  p u b l i c  u t i l i t i e s  
a n d  p i p e l i n e  c a r r i e r s .  I t  o v e r s e e s  t h e  a v a i l a b i l i t y ,  
a f f o r d a b i l i t y  a n d  q u a l i t y  o f  t h e  u t i l i t y  s e r v i c e s  w h i c h  
a r e  e s s e n t i a l  t o  A l a s k a ' s  e c o n o m i c  d e v e l o p m e n t .

I t  d o e s  t h i s  b y  m a k in g  t i m e l y  d e c i s i o n s  t h a t  b a l a n c e  t h e  
c o m p e t i n g  i n t e r e s t s  o f  v a r i o u s  p a r t i e s .

T h e  A P U C  i s s u e s  c e r t i f i c a t e s  o f  p u b l i c  c o n v e n i e n c e  & n e c e s s i t y  t o  

u t i l i t y  s e r v i c e  p r o v i d e r s  a n d  p i p e l i n e  c a r r i e r s  w h o  a r e  f i t ,  

w i l l i n g  a n d  a b l e  t o  p r o v i d e  s e r v i c e .  We a p p r o v e  t h e  r a t e s ,  t e r m s  

a n d  c o n d i t i o n s  o f  s e r v i c e  t o  t h e  p u b l i c .  T h e  C o m m i s s i o n  a l s o  d o e s  

t h e  r a t e - s e t t i n g  f o r  t h e  p o w e r  c o s t  e q u a l i z a t i o n  p r o g r a m ,  w h i c h  

h e l p s  o u t  t o  c o v e r  a p o r t i o n  o f  t h e  b i l l  f o r  h i g h - c o s t  e l e c t r i c a l  

s e r v i c e  t o  a l m o s t  6 9 ,0 0 0  c u s t o m e r s .

T h e  C o m m i s s i o n  c o n s i s t s  o f  f i v e  m e m b e r s ,  e a c h  a p p o i n t e d  b y  t h e  

G o v e r n o r  f o r  a  s i x - y e a r  t e r m .  We h a v e  a b u d g e t  o f  $ 3 .6  m i l l i o n  a n d  

a  s t a f f  o f  4 1 ,  i n c l u d i n g  t h e  C o m m i s s i o n e r s .  I  am p r o u d  o f  t h e  w o r k



" d e p a r t m e n t "  ( D C R A ) . T h e  b i l l  a s  p a s s e d  t r a n s f e r r e d  t h e  P C E  

c a l c u l a t i o n s  t o  D C R A ,  b u t  t h i s  w a s  n o t  t h e  l e g i s l a t i v e  i n t e n t .  A  

r< v i s o r ' s  b i l l  h a s  b e e n  p r e p a r e d  t o  c o r r e c t  t h i s  e r r o r .  M e a n w h i le ,  

t h e  C o m m i s s i o n  w i l l  c o n t i n u e  t o  c a r r y  o u t  i t s  a s s i g n e d  

r e s p o n s i b i l i t i e s  u n d e r  t h i s  p r o g r a m .

2 .  R e f u s e  D e r e g u l a t i o n

T h e  C o m m i s s i o n  a g r e e s  w i t h  t h e  l e g i s l a t i v e  a u d i t o r  t h a t  r e f u s e  

c o l l e c t i o n  a n d  d i s p o s a l  s h o u l d  b e  d e - r e g u l a t e d  a t  t h e  s t a t e w i d e  

l e v e l ,  a n d  t h a t  m u n i c i p a l i t i e s  s h o u l d  b e  a u t h o r i z e d  t o  r e g u l a t e  

t h i s  a r e a .

3 .  C a b l e  T e l e v i s i o n  R e g u l a t i o n

T h e  C o m m i s s i o n  i s  p r e s e n t l y  a p p l y i n g  j  t h e  F e d e r a l  C o m m u n i c a t i o n s  

C o m m i s s i o n  f o r  a u t h o r i t y  t o  r e g u l a t e  t h e  b a s i c  t i e r  o f  c a b l e  

u t i l i t i e s  c u r r e n t l y  r e g u l a t e d  b y  t h e  C o m m i s s i o n  u n d e r  s t a t e  la w .  

T h i s  w o u l d  a p p l y  o n l y  t h e  B C  C a b l e  C o m p a n y  i n  J u n e a u  a t  t h i s  t i m e .  

T h e  C i t y  & b o r o u g h  o f  J u n e a u  h a s  e x p r e s s e d  i n t e r e s t  i n  r e g u l a t i n g  

c a b l e  c o m p a n i e s ,  b u t  s t a t e  la w  d o e s  n o t  a l l o w  t h i s  a t  t h i s  t i m e .  

A  c h a n g e  i n  s t a t u t e s  w o u ld  b e  n e e d e d  t o  a l l o w  l o c a l  g o v e r n m e n t s  t o  

r e g u l a t e  C a b l e  T V .
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T h e  C o m m i s s i o n  r e c c  m e n d s  a d d i n g  a n  e x e m p t i o n  t o  t h e  P r o c u r e m e n t  

A c t ,  3 6 . 3 0 . 8 5 0  t o  a l l o w  i t  t o  h i r e  i t s  e x p e r t  w i t n e s s e s  f o r  c a s e s  

i n  a t i m e l y  m a n n e r .

T h e  C o m m i s s i o n  h a s  b e e n  u n a b l e  t o  p r o c u r e  t h e  p r o f e s s i o n a l  

s e r v i c e s  o f  e x p e r t  w i t n e s s e s  i n  a  t i m e l y  f a s h i o n .  T h e  d e a d l i n e s  

e s t a b l i s h e d  i n  p r o c e e d i n g s  d o  n o t  p e r m i t  t h e  p r o c u r e m e n t  p r o c e s s  t o  

o p e r a t e  t o  p r o d u c e  a  s u c c e s s f u l  b i d d e r  i n  t i m e  f o r  t h e  c o n t r a c t o r  

t o  p r o p e r l y  p r e p a r e  t h e  c a s e .  O t h e r  p a r t i e s  t o  t h e  p r o c e e d i n g s  

u t i l i z i n g  p r i v a t e  s e c t o r  p r o c u r e m e n t  p r o c e d u r e s  a r e  a b l e  t o  h i r e  

t h e i r  e x p e r t  w i t n e s s e s  o n  a t i m e l y  b a s i s ,  t h e  C o m m i s s i o n  i s  n o t .  

T h i s  e i t h e r  d e l a y s  t h e  p r o c e s s i n g  o f  c a s e s ,  o r  f o r c e s  t h e  

C o m m i s s i o n ' s  w i t n e s s  t o  r u s h  t h e  p r e p a r a t i o n  o f  a  c a s e ,  t h u s  

a f f e c t i n g  t h e  a c c u r a c y  a n d  c r e d i b i l i t y  o f  t h e  w o r k ,  a s  w e l l  a s  

c o s t i n g  t h e  s t a t e  m o r e  f o r  o v e r t i m e .

I I .  A . P . U . C . ' s  R e s p o n s e  t o  t h e  R e c o m m e n d a t i o n s  o f  t h e  L e g i s l a t i v e  

A u d i t o r

T h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  c o n c u r s  w i t h  t h e  l e g i s l a t i \ e  

a u d i t o r ' s  f i n d i n g  t h a t  t h e  C o m m i s s i o n  i s  m e e t i n g  i t s  p u b l i c  p u r p c *  a 

a n d  s u p p o r t s  e x t e n s i o n  o f  t h e  s u n s e t  d a t e  a t  l e a s t  f o u r  y e a r s .

1 .  R e g u l a t o r y  C o s t  C h a r g e

T h e  C o m m i s s i o n  o p p o s e s  r e q u i r e d  r e a d j u s t m e n t  o f  t h e  R C C  o n  a n  

i n d u s t r y  b y  i n d u s t r y  b a s i s .  K e e p  i t  s m a l l .  K e e p  i t  s i m p l e .  A n d
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4 .  C o m m i s s i o n e r ' s  A c c e s s  t o  A d e q u a t e  S t a f f  S u p p o r t

I  am p r o p o s i n g  t o  b e e f  u p  t h e  s t a f f  s u p p o r t  a v a i l a b l e  t o  

C o m m i s s i o n e r s  o n  r e g u l a t o r y  p o l i c y  i s s u e s .  W hen  C o m m i s s i o n  S t a f f  

i s  n a m e d  a s  a  p a r t y  t o  a  p r o c e e d i n g ,  t h e  j u d i c i a l  e x  p a r t e  r u l e  

p r e v e n t  C o m m i s s i o n e r s  f r o m  s e e k i n g  t h e i r  a d v i c e  o r  r e s e a r c h ,  e x c e p t  

a s  f o r m a l l y  p r e s e n t e d  i n  t h e  c a s e  o n  t h e  r e c o r d .  S p e c i f i c a l l y  w e  

a r e  p r o p o s i n g  t o  u p g r a d e  o n e  p o s i t i o n  a n d  c r e a t e  o n e  n e w " s l o t  t o  

s e r v e  a s  C o m m i s s i o n e r s '  P o l i c y  A n a l y s t s .  D e t a i l s  o f  t h i s  p r o p o s a l  

w i l l  a p p e a r  i n  t h e  C o m m i s s i o n ' s  F Y  95  b u d g e t  r e q u e s t .

5 .  s t a g g e r  C o m m i s s i o n e r ' s  T e r m s

T h e  C o m m i s s i o n  s u p p o r t e d  t h i s  o n e ,  b u t  a  s t a t u t o r y  c h a n g e  w o u l d  b e  

n e e d e d  t o  c o r r e c t  t h i s  t i m e .  T w o  C o m m i s s i o n e r s  t e r m s  e x p i r e  t h i s  

y e a r .

I I I .  R e s p o n s e  t o  A l a s k a  R u r a l  E l e c t r i c  C o o p e r a t i v e  

A s s o c i a t i o n  R e c o m m e n d a t i o n s

I  w o u l d  l i k e  t o  r e s p o n d  t o  e a c h  o f  t h e  l e g i s l a t i v e  c h a n g e s  

s u g g e s t e d  b y  t h e  A R E C A .

( 1 )  L i b e r a l l y  C o n s t r u e d :  T h e  p h r a s e  " l i b e r a l l y  c o n s t r u e d "  a p p e a r s

o n l y  o n c e  i n  A S  4 2 . 0 5 .  I t  i s  f o u n d  i n  s e c t i o n  1 4 1 ,  o u r  p o w e r s  &

d u t i e s  s e c t i o n :

S E C T I O N  4 2 . 0 5 . 1 4 1 .  G E N E R A L  PO W ERS AND D U T I E S  O F  T H E  
C O M M IS S IO N . ( a )  T h e  A l a s k a  P u b l i c  U t i l i t i e s  C o m m i s s i o n  
m ay
( 1 )  r e g u l a t e  e v e r y  p u b l i c  u t i l i t y  e n g a g e d  o r  p r o p o s i n g  t o
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r u l e d  i n  t h e i r  f a v o r  a b o u t  h a l f  t h e  t i m e .

T h e  w a y  I  r e a d  i t ,  t h i s  l a n g u a g e  d o e s  n o t  c o n f e r  u p o n  t h e  A P U C  a n y  

j u r i s d i c t i o n  o u t s i d e  o f  i t s  p o w e r s  l i s t e d  i n  t h e  s t a t u t e .  I f  t h e  

A P U C  w e r e  a  c o u n t r y ,  w o u ld  d o  n o t h i n g  t o  e x p a n d  o u r  b o r d e r s .  

I n s t e a d ,  i t  o p e r a t e s  o n l y  w i t h i n  t h e  s t a t u t o r y  p o w e r s  g r a n t e d .  I  

d o  n o t  s u p p o r t  d e l e t i o n  o f  t h i s  p r o v i s i o n .

T h e  C o m m i s s i o n  h a s  o n l y  d i s c u s s e d  t h e  i s s u e  o f  " l i b e r a l l y  

c o n s t r u e d "  n i n e  t i m e s  i n  a l l  t h e  o r d e r s  w e  i s s u e d  d u r i n g  o u r  f i r s t  

25  y e a r s  o n  t h e  j o b !  I n  a t  l e a s t  t h r e s  o f  t h e s e  c a s e s  t h e  

C o m m i s s i o n  a c t e d  t o  a l l o w  t h e  i n t e n t i o n  o f  t h e  u t i l i t y  o r  a p p l i c a n t  

f o r  a  c e r t i f i c a t e  t o  b e  a c c o m p l i s h e d  b y  w a i v i n g  t e c h n i c a l  

i r r e g u l a r i t i e s .  I n  a n o t h e r  t h e  C o m m i s s i o n  f o u n d  t h a t  i t  d i d  n o t  

h a v e  s t a t u t o r y  a u t h o r i t y  t o  r e c o g n i z e  a  d o c t r i n e  o f  " r e t a i n e d  

r i g h t s "  r e q u e s t e d  b y  a t e l e p h o n e  u t i l i t y  r e q u e s t e d  u n d e r  s t a t u t e ,  

d e s p i t e  " l i b e r a l l y  c o n s t r u e d " .

( 2 )  T h e  s e c o n d  i s s u e  i s  N e g o t i a t e d  r u l e m a k i n g .  I  t h i n k  t h i s  i s  a n  

i n t e r e s t i n g  i d e a  f r o m  t h e  f e d e r a l  g o v e r n m e n t  t h a t  b e a r s  c l o s e  

e x a m i n a t i o n .  H o w e v e r ,  u n d e r  t h e  C o n s t i t u t i o n  i t  c a n n o t  m ea n  

d e l e g a t i o n  o f  t h e  r u l e m a k i n g  p o w e r s  o f  t h e  C o m m i s s i o n  t o  a n o t h e r  

b o d y .  T h e  n e g o t i a t i n g  g r o u p  m u s t  b e  t r e a t e d  a s  a  s t a t e  a g e n c y  f o r  

p u r p o s e s  o f  t h e  o p e n  m e e t i n g s  a n d  p u b l i c  r e c o r d s  a c t s .  T h e  p r o c e s s  

o f  d e v e l o p i n g  r e g u l a t i o n s  i s  t e r r i b l y  s l o w  a l r e a d y ,  a n d  I  w o u l d  n o t  

l i k e  t o  s e e  i t  s l o w e d  f u r t h e r .
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e n t i t i e s  a s  s t r a i g h t f o r w a r d  a s  p o s s i b l e .  T h e  p r o g r a m  i s  

i n  p l a c e  a n d  r u n n i n g  s m o o t h l y .

H o w e v e r ,  t h e  C o m m i s s i o n  c a n n o t  s u p p o r t  t h e  r e c o m m e n d a t i o n  

t o  r e q u i r e  i t e m i z a t i o n  o f  t h e  r a t e s  u n d e r  c h e  R C C  p r o g r a m  

b y  u t i l i t y / p i p e l i n e  c a r r i e r  t y p e .  A l t h o u g h  i n  t h e o r y  t h e  

r e c o m m e n d a t i o n  h a s  s o m e  m e r i t ,  i t  i s  n o t  a t  a l l  c l e a r  t o  

t h e  C o m m i s s i o n  t h a t  i t  w o u l d  b e  e i t h e r  p r a c t i c a l  o r  c o s t -  

e f f e c t i v e  t o  a t t e m p t  t o  i m p l e m e n t  a t  t h i s  t i m e .

I n d i v i d u a l  R C C  r r t e s  w o u l d  r e q u i r e  f u l l  a n d  d i r e c t  

a l l o c a t i o n  o f  t h e  C o m m i s s i o n ' s  c o s t s .  T h e

r e c o m m e n d a t i o n ,  i f  i m p l e m e n t e d  a s  d r a f t e d ,  w o u l d  

s u b s t a n t i a l l y  i n c r e a s e  t h e  c o s t  o f  t h e  R C C  p r o g r a m .  F u l l  

c o s t  a l l o c a t i o n  w o u l d  b e  e x p e n s i v e ,  e s p e c i a l l y  d u r i n g  t h e  

y e a r  w h e n  i t  w a s  i m p l e m e n t e d .  A  p e r m a n e n t  i n c r e m e n t  t o  

t h e  C o m m i s s i o n ' s  b u d g e t  w o u l d  b e  r e q u i r e d .  T h e  

C o m m i s s i o n  w o u l d  f a c e  a  n e w  a d m i n i s t r a t i v e  b u r d e n  o f  

s e t t i n g  i n d i v i d u a l  R C C  r a ^ ' s  a n d  h a n d l i n g  p r o t e s t s  t o  t h e  

r a t e s .

O n e  o f  t h e  k e y  p r i r c i p l e s  g u i d i n g  t h e  d e v e l o p m e n t  o f  t h e  

R C C  w a s  s i m p l i c i t y .  T h i s  w a s  t r u e  b o t h  f o r  t h e  u t i l i t i e s  

a n d  c a r r i e r s ,  t h e i r  c u s t o m e r s ,  a s  w e l l  f o r  t h e  e f f i c i e n t  

a d m i n i s t r a t i o n  o f  t h e  p r o g r a m .  T h e  C o m m i s s i o n  h a s  b e e n  

a b l e  t o  a b s o r b  t h e  o n g o i n g  c o s t s  o f  t h e  R C C  p r o g r a m  f r o m  

i t s  e x i s t i n g  b u d g e t ,  b e c a u s e  t h e  p r o g r a m  h a s  b e e n  k e p t

11



04-1B-1994 15:44 907 225 1BBB KPU #1 P. 01

2P10 70NGAS1 • KETCHIKAN, ALASKA 99901 • TELEPHONE 307-226-1000

KETCHIKAN PUBLIC UTILITIES
MUNICIPALLY OWNED ELECTRIC • WATER • PHONE

April 18,1994

State Capitol, Room 508 
Juneau, AK 89801
Dear Mr. Miles:
As a municipally owned telephone utility that fells under APUC regulation for the Intrastate 
portion of its business, we are ooncemed about Senate BRI 8213 and the effect It may 
have on our ability to plan and provide certain unregulated services to the residents of 
Ketchikan. The amendment to Section 42.05.431(b) that came out of the Judiciary 
Committee, If enacted, may limit Ketohlkan Public Utility's ability to Include its revenue 
flows from intrastate operations tor bonding purposes If the bonding were to finance 
unregulated business efforts such as cellular, personal communications service (PCS) or 
cable TV.
In the event that at some future time KPU should become subject to APUC regulation (as 
Anchorage has) the effect could all but elmlnato our abilty to compete with a non- 
munldpally owned business that decided to offer unregulated new technology services 
In the Ketchikan area. For these reasons we ask that the following worcflng be deleted 
from Bill S213:

”... and rates set by the commission must be adequate to meet those 
covenants. However the Co nmlsalon is not required to set rates tor 
services regulated by the commission to recover the allocated costs and 
coverage requirements of services that are not regulated by the 
comrrMon. Bonds or other debt Issued to finance unregulated, 
competitive ventures by a muntoipaHy owned utility shall not be Incurred In 
a manner that would permit a creditor, on default, to have recourse to the 
assets of the basic regulated utility.”

As we discussed earler, I would appreciate your sharing this with the Senate Finance 
Committee members. Please call If you have any questions or If you require more detail 
on this subject.

John A. Magyar v v 
Telephone Division Manager
cc: Senator Robin Taylor

Thomas W. Stevenson



T E S T I M O N Y  O F  
M i c h a e l  J . B u r n s ,  C h a i r m a n  

B o a r d  o f  D i r e c t o r s  
A n c h o r a g e  T e l e p h o n e  U t i l i t y

P R E S E N T E D  T O  T H E  
S E N A T E  F I N A N C E  C O M M I T T E E  

A p r i l  18, 1994

F o r  t h e  r e c o r d ,  my n a m e  i s  M i c h a e l  J .  B u r n s .  I  am  C h a i r m a n  o f
t h e  B o a r d  o f  D i r e c t o r s  o f  A n c h o r a g e  T e l e p h o n e  U t i l i t y .  On  b e h a l f
o f  t h e  B o a r d ,  I  t h a n k  t h e  C h a i r  f o r  t h e  o p p o r t u n i t y  t o  a p p e a r  
h e r e  t o d a y  t o  e x p r e s s  o u r  v i e w s .

I  a m  h e r e  t o  s p e a k  i n  r e g a r d  t o  SB 1 3 ,  e x t e n d i n g  t h e  e x i s t e n c e  
o f  t h e  A l a s k a  P u b l i c  U t i l i t i e s  C o r  . i t .  s i  o n .  S p e c i f i c a l l y ,  I  w a n t  
t o  a d d r e s s  a n  a m e n d m e n t  w h i c h  I  a n  a d v i s e d  h a s  b e e n  s u g g e s t e d  b y  
G C I .  I  w i l l  s p e a k  d i r e c t l y  t o  t h e  a m e n d m e n t  i n  a  m o m e n t .  F i r s t ,  
I  w a n t  t o  o f f e r  s o m e  b a c k g r o u n d  i n f o r m a t i o n  w h i c h  i s  p e r t i n e n t  t o  
t h e  d e b a t e .

T h e  B o a r d  o f  D i r e c t o r s  w h i c h  I  c h a i r  w a s  c r e a t e d  b y  t h e  v o t e r s  o f
A n c h o r a g e  i n  1 9 9 1 .  A t  t h a t  t i m e ,  v o t e r s  w e r e  a s k e d  i f  t h e y
w i s h e d  t o  s e l l  t h e  c o m p a n y .  T h e y  c h o s e  n o t  t o  s e l l .  A t  t h e  s a m e  
t i m e ,  v o t e r s  w e r e  a s k e d  i f  t h e y  w i s h e d  t o  p l a c e  t h e  c o m p a n y  u n d e r  
t h e  c o n t r o l  o f  a  B o a r d  o f  D i r e c t o r s ,  t h e r e b y  i s o l a t i n g  i t  f r o m  
t h e  p o l i t i c a l  p r e s s u r e s  w h i c h  w e r e  i n h e r e n t  u n d e r  t h e  o l d  s y s t e m  
o f  m a n a g e m e n t  b y  e l e c t e d  o f f i c i a l s .  B y  a n  o v e r w h e l m i n g  m a r g i n  
( 5 6  p e r  c e n t )  t h e  v o t e r s  c h o s e  t o  c r e a t e  t h e  B o a r d  o f  D i r e c t o r s .

I n  e s t a b l i s h i n g  t h e  B o a r d  o f  D i r e c t o r s ,  t h e  v o t e r s  t h e y  w a n t e d  
t h e  c o m p a n y  t o  " . . . b e  o p e r a t e d  a n d  c o m p e t e  i n  a c c o r d a n c e  w i t h  
p r e v a i l i n g  i n d u s t r y  p r a c t i c e s  a n d  i n  a  m a n n e r  w h i c h  w i l l  p r o v i d e  
a  D i v i d e n d  t o  t h e  M u n i c i p a l i t y . "  I n  F e b r u a r y  o f  t h i s  y e a r ,  ATU 
m a n a g e m e n t  a n n o u n c e d  t h a t  t h e  c o m p a n y  i n t e n d s  t o  c o m p l e t e  f i v e  
f i b e r  r i n g s  i n  A n c h o r a g e ,  e n t e r  t h e  l o n g  d i s t a n c e  b u s i n e s s  
t h r o u g h  a  s e p e r a t e  s u b s i d i a r y  a n d  b e g i n  a  p a y  p e r  v i e w  v i d e o  
p i l o t  p r o j e c t .  We b e l i e v e  t h a t  a n n o u n c e m e n t  w a s  i n  k e e p i n g  w i t h  
o u r  i n s t r u c t i o n s  f r o m  t h e  p e o p l e  o f  A n c h o r a g e .

P r i o r  t o  m a k i n g  o u r  a n n u n c e m e n t ,  w e  c o n d u c t e d  m a r k e t  s u r v e y s .  We 
l e a r n e d  t h a t  a  m a j o r i t y  o f  A n c h o r a g e  r e s i d e n t s  e q u a l  t o  t h a t  
w h i c h  c r e a t e d  t h e  B o a r d  o f  D i r e c t o r s  d e s i r e  t h a t  w e  e n t e r  t h e  
l o n g  d i s t a n c e  b u s i n e s s .  We a r e  c o n v i n c e d  t h a t  w e  a r e  f o l l o w i n g
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P a g e  tw o

Why d i d  ATU d e c i d e  t o  e n t e r  t h e  l o n g  d i s t a n c e  b u s i n e s s .  T h e r e  
a r e  s e v e r a l  r e a s o n s .  F i r s t ,  o u r  a n a l y s e s  i n d i c a t e  t h a t  w e  c a n  
m a k e  m o n e y .  W h i l e  t h i s  i s  a  h i g h l y  c o m p e t i t i v e  m a r k e t ,  w e  
b e l i e v e  t h a t  a  n i c h e  e x i s t s  w h i c h  w e  c a n  s u c c e s s f u l l y  t a p .

T h e r e  w a s  a l s o  o u r  d i s a p p o i n t m e n t  t h a t  A n c h o r a g e  r e s i d e n t s  
r e c e i v e d  n o  b e n e f i t s  f r o m  A T U ' s  1 8  m i l l i o n  d o l l a r  r e d u c t i o n  i n  
i t s  a c c e s s  c h a r g e s  l a s t  y e a r .  We h a d  e x p e c t e d  t h e  l o n g  d i s t a n c e  
c o m p a n i e s  t o  s h a r e  t h a t  18 m i l l i o n  d o l l a r s  w i t h  c u s t o m e r s  i n  
A n c h o r a g e .  T h a t  d i d  n o t  o c c u r .  We b e l i e v e  t h a t  w e  c a n  s h a r e  a t  
l e a s t  a  p o r t i o n  o f  t h a t  18  m i l l i o n  d o l l a r s  w i t h  o u r  c ’- s t o m e r s .

We a r e  a l s o  k e e p i n g  a  c l o s e  e y e  o n  e v e n t s  a t  t h e  n a t i o n a l  l e v e l .  
T h e  h o u s e  h a s  a l r e a d y  c o m p l e t e d  c o m m i t t e e  w o r k  o n  HR 3 6 3 6  a n d  i t  
i s  e x p e c t e d  t o  g o  t o  t h e  f l o o r  i n  M a y .  T h e  s e n a t e  w i l l  b e  
h o l d i n g  h e a r i n g s  l a t e  t h i s  m o n t h  a n d  n e x t  m o n t h  o n  S 1 8 2 2 .  T h e
W h i t e  H o u s e  a n d  b o t h  h o u s e s  o f  C o n g r e s s  h a v e  a n n o u n c e d  t h e i r  
i n t e n t i o n  t h a t  o n e  o f  t h e s e  b i l l s ,  o r  a  c o m b i n a t i o n  o f  t h e m ,  w i l l  
b e c o m e  l a w  t h i s  y e a r .  T h i s  l e g i s l a t i o n  w i l l  a c c o m p l i s h  t h r e e  
m a j o r  g o a l s :  O p e n  t h e  l o c a l  m a r k e t  t o  c o m p e t i t i o n ;  r e m o v e  t h e
p r o h i b i t i o n  a g a i n s t  t e l e p h o n e  c o m p a n i e s  a n d  c a b l e  c o m p a n i e s  f r o m  
e n t e r i n g  e a c h  o t h e r s '  b u s i n e s s e s ;  a n d  f r e e  t h e  B e l l  O p e r a t i n g  
C o m p a n i e s  f r o m  r e s t r i c t i o n s  o n  t h e i r  e n t r y  i n t o  l o n g  d i s t a n c e  a n d  
o t h e r  b u s i n e s s e s .  We a r e  c o n v i n c e d  t h a t  C o n g r e s s  w i l l  a c t .  We
a r e  a l s o  c o n v i n c e d  t h a t  we  m u s t  m o v e  a g g r e s s i v e l y  i n t o  
c o m p e t i t i o n  o r  w e  w i l l  c e a s e  t o  e x i s t .

Why d o  w e  f e e l  s o  s t r o n g l y  a b o u t  t h i s ?  M C I ,  w h i c h  o w n s  a  t h i r d  o f  
G C I ,  a n n o u n c e d  r e c e n t l y  i t s  i n t e n t i o n  t o  e n t e r  t h e  l o c a l  m a r k e t  
t h r o u g h  n e w  t e c h n o l o g y .  On D e c e m b e r  6 ,  1 9 9 3 ,  i n  t h e  A n c h o r a g e  
D a i l y  N e w s ,  R o n  D u n c a n ,  CEO o f  G C I  a n n o u n c e d  h i s  c o m p a n y ' s  
i n t e n t i o n  t o  e n t e r  t h e  l o c a l  m a r k e t .  O u r  c o m p e t i t o r s  a r e  c l o s e  
a t  h a n d  a n d  h a r d  a t  w o r k .  I t ' s  j u s t  a s  s i m p l e  a s  t h a t .

A n o t h e r  m o t i v a t i o n  b e h i n d  o u r  a n n o u n c e m e n t  w a s  o u r  d e s i r e  t o  
a s s u r e  t h a t  A n c h o r a g e  a n d  A l a s k a  a r e  f u l l  p a r t i c i p a n t s  i n  t h e  
m u c h  d i s c u s s e d  I n f o r m a t i o n  S u p e r h i g h w a y .  We a n n o u n c e d  t h a t  w e  
w i l l  b e  c o m p l e t i n g  f i v e  f i b e r  r i n g s  i n  A n c h o r a g e .  T h i s  
t e c h n o l o g y ,  k n o w n  a s  SONET ( S y n c h r o n o u s  O p t i c a l  N e t w o r k ) , i s  
h i g h l y  a d v a n c e d  a n d ,  c o u p l e d  w i t h  e q u a l l y  a d v a n c e d  s w i t c h i n g  
e q u i p m e n t ,  w i l l  p r o v i d e  A n c h o r a g e  w i t h  t h e  c a p a c i t y  t o  e n t e r  t h e  
2 1 s t  c e n t u r y  o n  a n  e q u a l  t e c h n o l o g i c a l  f o o t i n g  w i t h  t h e  r e s t  o f  
t h e  n a t i o n .

th e  w is h e s  o f  A nc h o ra ge  v o t e r s .

We b e l i e v e  t h e  a m e n d m e n t  b e i n g  p r o p o s e d  b y  G C I  w i l l  h a v e  s e r i o u s
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c o n s e q u e n c e s .  F . i - s t ,  w e  b e l i e v e  t h e r e  a r e  c o n s t i t u t i o n a l  i s s u e s  
a t  s t a k e ,  n o t  t h e  l e a s t  o f  w h i c h  i s  t h e  A l a s k a  c o n s t i t u t i o n ' s  
r e l i a n c e  o n  t h e  v o t e r s  a s  t h e  f i n a l  a u t h o r i t y .  T h i s  a m e n d m e n t  
c l e a r l y  i s  i n t e n d e d  t o  f r u s t r a t e  t h e  i n t e n t i o n s  o f  t h e  v o t e r s  o f  
A n c h o r a g e .  T h e r e  i s  a l s o  a  q u e s t i o n  i n t e r f e r e n c e  i n  t h e  
a u t h o r i t y  o f  h o m e  r u l e  g o v e r n m e n t s .  F i n a l l y ,  w e  w o n d e r  i f  t h e  
p r o p o s e d  a m e n d m e n t  d o e s n ' t  v i o l a t e  t h e  c o n s t i t i o n a l  p r o h i b i t i o n  
a g a i n s t  p a s s i n g  l e g i s l a t i o n  a i m e d  a t  a  s i n g l e  e n t i t y .  W h i l e  we  
b e l i e v e  G C I ' s  p r o p o s e d  l a n g u a g e  m a y  h a v e  i n c i d e n t a l  e f f e c t s  o n  
o t h e r  e n t i t i e s ,  t h e  p r o p o n e n t s  h a v e  m a d e  n o  s e c r e t  o f  t h e i r  
i n t e n t i o n  t h a t  i t  i s  a i m e d  a t  ATU.

F r o m  a  b u s i n e s s  p o i n t  o f  v i e w ,  t h e  m o s t  s e r i o u s  i s s u e  i s  s i m p l y  
t h e  r e s u l t s  o f  r e s t r i c t i n g  A T U ' s  a b i l i t y  t o  f o l l o w  t h e  m a n d a t e  o f  
t h e  v o t e r s  a n d  " . . . c o m p e t e  i n  a c c o r d a n c e  p r e v a i l i n g  i n d u s t r y  
p r a c t i c e s . . . "  G C I  a n d  t h e i r  m a j o r  s h a r e h o l d e r  MCI h a v e  p u b l i c l y  
a n n o u n c e d  t h e i r  i n t e n t i o n  t o  e n t e r  t h e  l o c a l  m a r k e t .  Now t h e y  
a r e  a s k i n g  t h e  l e g i s l a t u r e  t o  r e s t r i c t  A T U ' s  a b i l i t y  t o  c o m p e t e .  
I f  ATU i s  r e s t r i c t e d  f r o m  a g g r e s i \ e l y  c o m p e t i n g  a n d  f o r c e d  t o  
s t a n d  f r o z e n  l i k e  a  w o u n d e d  m o o s e  w h i l e  t h e  w o l v e s  c i r c l e ,  t h e n
n o t  o n l y  w i l l  t h e  w i l l  o f  t h e  v o t e r s  b e  f r u s t r a t e d  b u t  t h e
M u n i c i p a l i t y  o f  A n c h o r a g e  w i l l  v e r y  q u i c k l y  f i n d  i t s e l f  o w n i n g  a  
w o r t h l e s s  a s s e t .  I  am  n o t  b e i n g  d r a m a t i c  w h i c h  I  s a y  t o  y o u  t h a t  
ATU i s  e i t h e r  a l l o w e d  t o  " . . . c o m p e t e  i n  a c c o r d a n c e  w i t h
p r e v a i l i n g  i n d u s t r y  p r a c t i c e s . . . "  o r  t h e  p e o p l e  o f  A n c h o r a g e  w i l l
s e e  t h e i r  a s s e t ,  n o w  w o r t h  h u n d r e d s  o f  m i l l i o n s  o f  d o l l a r s ,  
r e d u c e d  t o  w h a t e v e r  w e  c a n  g e t  f o r  t h e  r e a l  e s t a t e .

F i n a l l y ,  I  w o u l d  p o i n t  o u t  t h a t  t h e  f e d e r a l  l e g i s l a t i o n  w h i c h  I  
d i s c u s s e d  e a r l i e r  w i l l  o p e n  t h e  l o c a l  m a r k e t  t o  c o m p e t i t i o n .
T h a t  m e a n s  t h a t  t h e  a c t i o n  b e i n g  s u p p o r t e d  b y  G C I  w i l l  n o t  a p p l y  
o n l y  t o  t h e  l o n g  d i s t a n c e  m a r k e t  b u t ,  o n  p a s s a g e  o f  t h e  f e d e r a l  
l e g i s l a t i o n ,  w i l l  a p p l y  t o  t h e  l o c a l  m a r k e t  a s  w e l l .  I n  s h o r t ,  
i f  G C I  h a s  i t s  w a y  n o w ,  i t  w i l l  h a v e  b e e n  s u c c e s s f u l  i n  
r e s t r i c t i n g  A T U ' s  a b i l i t y  t o  c o m p e t e  i n  a l l  a r e a s .

G i v e n  t h e s e  f a c t o r s ,  I  a s k  t h a t  y o u  n o t  a p p r o v e  t h i s  a m e n d m e n t ;  
t h a t  y o u  a l l o w  ATU t o  c a r r y  o u t  t h e  w i s h e s  o f  t h e  v o t e r s  o f  
A n c h o r a g e ;  a n d  t h a t  y o u  a l l o w  t h e  p r i n c i p l e s  o f  c o m p e t i t i o n  i n  
t h e  m a r k e t p l a c e ,  w h i c h  G C I  a t  o n e  t i m e  c h a m p i o n e d ,  t o  w o r k .
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