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W e  h a v e  h a d  a n  o p p o r t u n i t y  to r e v i e w  SB 185 a n d  f o u n d  a
m i n o r  t e c h n i c a l  a m e n d m e n t  is n e e d e d .  T h e  a m e n d m e n t  is a s  f o l l o w s :  

P a g e  3, l i n e  22:

D e l e t e  " (A)"

P a g e  3, l i n e  23:

f o l l o w i n g  " c o n s i d e r a t i o n  of"

I n s e r t  " ( A)"

T i n a  K o b a y a s h i  of o u r  s t a f f  is a v a i l a b l e  t o  e x p l a i n  t h e
n e e d  f o r  t h e  a m e n d m e n t ,  if y o u  h a v e  q u e s t i o n s .
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1 temair. uncollected:

2 (7) these uncollected taxes are in large pari the result of disputes over value

3 at the point of production for oil and gas produced in the state: and

4 (8) substantial public revenue is at risk in the litigation to which reference is

5 made in (b)(2) of this section, and it is contrary to the public interest to allow these revenues

6 to go uncollec _d.

7 (b) The purpose of the amendment of AS 43.05.260(a), made by sec. 2 of this Act.

8 and of AS 43.05.27(\a), made by sec. 3 of this Act. is

9 (I) to validate and affirm the longstanding administrative interpretation and

10 practices of the Department of Revenue in assessing and collecting taxes: and

11 (2) to resolve the inconsistent decisions of the state Superior Court reached in

12 Tesoro Petroleum Corporation, el al.. v. Stale of Alaska, Department of Revenue. Superior

13 Court No. 3AN-89-7130 Civ., and Stale of Alaska. Department of Revenue v. Exxon

14 Corporation, el al., Superior Court No. 3 AN-89-5215 Civ.]

15 * Sec. 2. AS 43.05.260(a) is amended to read:

16 (a) Except as provided in (c) of this section and AS 43.21),200(b). the amount

17 of a tax imposed by this title must be assessed within three years after the return was

18 filed, whether or not a return was filed on or after the date prescribed by law.

19 However, notwithstanding the limitation on assessments for a tax imposed In

20 form er AS 43.21 o r  In AS 43.55. the departm ent mnv increase or decrease the

21 am ount of lux due hv issnine or am ending ^

22 -trVb ^an assessment at anv time tluriiic the administrative

23 consideration oly^a taxpayer urievance ...i an assessment Hied hv the

24 taxpayer under AS 43.20.240; or

25 (ID a claim for credit o r  refund of a tax Hied hv the

26 taxpayer under AS 43.20.275 (IF THE TAX IS NOT ASSESSED BEFORE

27 THE EXPIRATION OF THE THREE-YEAR PERIOD, PROCEEDINGS MAY

28 NOT 13E INSTITUTED IN COUR T FOR THE COLLECTION OFTHETAXJ.

29 * Sec. 3. AS 43.05.270(a) is amended to read:

30 (a) When the assessment of a tax imposed by this title has been made within

31 the period of limitation under AS 43.05.260, the tax may be collected by levy or by

Slt0185a -3-
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ISSUES

v.ay the State immediately repeal or amend time 
limitations ir. its tax code in order to eliminate existing time 
bars o n  the agseesmenr or collection of production taxes?

CONCLUSION

It appears that the State legislature m a y  retroactively 
repeal or amend statutes of limitation in the State tax code. If 
the legislature directs, the changes would apply to existing tax 
obligations b ar re d  from assessment or collection by the current 
limitations. To be effective immediately, the State Constitution 
requires approval by a two-thirds majority o£ ea c h house.

The State can eliminate the time bar on production taxes 
by repeal or amendment. Assuming that the existence of some sort 
of time limitation is a desirable means of eliminating stale 
claims, an amendment which lengthens the time p eriod for production 
taxes is recommended.

DISCUSSION

1. Can the State Retroactively Repeal or A mend Time
Limitations in the State Tax Code?

A. State L aw Restrictions

General Provisions in the Alaska Statutes direct that the 
"repeal or amendment of a law does not release o r  extinguish any . 
. . liability incurred or right accruing or accrued under the law, 
unless the repealing or amending act so provides expr«*9ly." AS 
01.10.100(a). The provision is consistent w i t h  constitutional

Assistant A t c o m e |  General
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Jenifer Kohout
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c. Analysis

E x t e n s i o n  o f  t h e  t i m e  l i m i t a t i o n s  I n  t h e  s t a t e  t a x  c o d e  
w o u ld  n o t  v i o l a t e  t h e  d u e  p r o c e s s  c l a u s e .  F i r s t ,  a  t i m e  b a r  i n  n o t  
a  p r o p e r t y  r i g h t .  S e e  C a m p b e l l  v .  H o l t . 115 i f . s .  6 2 0 , 6 s . c t .  2U9, 
29 L . E d .  483  (1 8 8 5 ) .

We a r e  u n a b l e  t o  s e e  how  a  man c a n  b e  s a i d  t o  h a v e  
p r o p e r t y  i n  t h e  b a r  o f  t h e  s t a t u t e  a s  a  d e f e n s e  t o  
h i s  p r o m i s e  t o  p a y .

I d * ,  6 S .  C t .  a t  2 1 4 . S u b s e q u e n t  c o u r t s  h a v e  a g r e e d .  S e e  C h a s e  
S e c u r i t i e s . 55 S . C t .  a t  1 1 4 2 ; I n t e r n a t i o n a l  U n io n  o f _ E l e c . ^ . R a d i o  
ft M anh. W o r k e r s . A F L - C I Q . L o c a l  79Q v .  M y e r s .  I n c . . 4 2 9  U . S .  2 2 9 ,
97 S . C t .  4 4 1 ,  50 L . E d . 2 d  4 27  (1 9 7 6 ) ;  3 i d w e l l , 355  P . 2 d  a t  5 8 7 ;
S t a r k s  v .  S . v.. P v k o f f  ft c o . . 673 F . 2 d  1106  ( 9 t h  C i r .  1 9 8 2 ) .  
A c c o r d i n g  t o  t h e  S u p re m e  C o u r t  i n  C h a s e  S e c u r i t i e s ,

[ s t a t u t e s  o f  l i m i t a t i o n s ]  r e p r e s e n t  a p u b l i c  p o l i c y  
a b o u t  t h e  p r i v i l e g e  t o  l i t i g a t e .  T h e i r  s h e l t e r  h a s  
n e v e r  b e e n  r e g a r d e d  a a  w h a t now  i s  c a l l e d  a 
' f u n d a m e n t a l '  r i g h t  o r  w h a t u c e d  t o  b e  c a l l e d  a 
' n a t u r a l '  r i g h t  o f  t h e  i n d i v i d u a l .  H e rr.ay, o f
c o u r s e ,  h a v e  t h e  p r o t e c t i o n  '£ t h e  p o l i c y  w h i l e  i t
e x i s t s ,  b u t  t h e  h i s t o r y  o f  p l e a s  o f  l i m i t a t i o n  
shows* th e m  L o  b e  g o o d  o n l y  b y  l e g i s l a t i v e  g r a c e  a n d  
t o  b e  s u b j e c t  t o  a  r e l a t i v e l y  l a r g e  d e g r e e  o f  
l e g i s l a t i v e  c o n t r o l .

i d .  T h e  C o u r t  w e n t  o n  t o  r e c o g n i z e  t h e  h y p o t h e s i s  s e t  o u t  i n
C a m p b e l l . " t h a t  s t a t u t e s  o f  l i m i t a t i o n  g o  t o  m a t t e r s  o f  r e m e d y ,  r.o c
t o  d e s t r u c t i o n  o f  f u n d a m e n t a l  r i g h t s . *  I d .

I n  E l e c t r i c a l  W o r k e r s , t h e  S u p re m e  C o u r t  h e l d  t h a t  a n
A c t ,  w h i c h  e x p a n d e d  t h e  l i m i t a t i o n s  p e r i o d  f o r  f i l i n g  a  w r o n g f u l
d i s c h a r g e  c o m p l a i n t ,  a p p l i e d  t o  a c l a i m  t h a t  h a d  b e e n  t i m e  b a r r e d  
b y  t h e  p r e v i o u s  a c t .  T h e  c o u r t  c o n c e d e d  t h a t  s t a t u t e s  o f  
l i m i t a t i o n  " c o u l d  b e  s o  m a n ip u la t e d  t h a t  t h e i r  r e t r o a c t i v e  e f f e c t s  
w o u ld  o f f e n d  t h e  C o n s t i t u t i o n . "  I d . , 429 U . S .  a t  2 4 3 .  H o w e v e r ,  
" l i f t i n g  t h e  b a r  o f  a  s t a t u t e  o f  l i m i t a t i o n  s o  a s  t o  r e s t o r e  a 
r e m e d y  l e s t  t h r o u g h  m e r e  l a p s e  o f  t im e "  w as n o t  a  p e r  s e  o f f e n s e  
a g a i n s t  t h e  F o u r t e e n t h  A m e n d m e n t. I d .  a t  2 4 3 -4 4 .

R e l y i n g  o n  S u p re m e  C o u r t  cases s u c h  a s  C a m p b e l l  v .  H o l & , 
t h e  A l as ka  Supreme C o u r t  h a s  r e c o g n i  7«ri r.har. a  t i m e  b a r  i s  n o t  a 
c o n s t i t u t i o n a l l y  p r o t e c t e d  p r o p e r t y  r i g h t .  B i d w e l l . 355 P.2 d  a t  
5 8 7 .
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aydiutot change of p o l i c y  b e f o r e  final adjudication." Id. . 65 S.Ct. 
at 1143. Since oil producers w ou ld  anticipate paying production 
taxes under the tax code, it la unlikely they would have b e h a v e d  
differently kno wi ng  the State would repeal o r  amend ex isting time 
limitations.

It appears that the state is free to repeal or amend 
statutes of limitations in the tax code. Repealing the statutory 
time limitations a ltogether would eliminate desirable aspects ol 
those restrictions as well. However, a check o n  unwarranted delay 
b y  State agencies remains. A  p ar ty  aggrieved b y  inexcusable delay 
may "raise the equitable defense of laches to bar the claim." G.D. 
Searle & Co. v. C o h n . 455 U.S. 404, 411, 102 S.Ct. 113, 71 L.Ed.2d 
250 (1982) . Rather than completely eliminate tirr.e constraints on 
the State's tax c ollection efforts, the legislature might simply 
extend the limitation period.

To  the e x t e n t  the changes are specific to p roduction 
taxes, oil producers might attempt to establish a v i o l a t i o n  of the 
a q ual p r o t e c t i o n  clausa. It is u n l i k e l y  that t h i s  a r g u m e n t  w o u l d  
succeed. Since a time bar is not a fundamental right, the State 
would have to e stablish o n l y  that the c hange is r a t i o n a l l y  related 
to a legitimate state objective. Id. at 408. Particular 
d i f f i c u l t i e s  in the a s a c o o m e n c  a n d  c o l l e c t i o n  of p r o d u c t i o n  taxes 
and their importance fcr the State economy w ou l d pro ba bl y provide 
a l e g i t i m a t e  s t a t e  obj e c t i v e ;  e x t e n s i o n  o r  e l i m i n a t i o n  of the time 
limitation w o u l d  be rationally related to that end.

2. Can the State Take Immediate Action?

The legal effect of any change to the tax code occurs 
"only after the law's effective date."5 ARCQ A l a s k a . 824 P.2d at 
711. A cc ording to Article II, section la of the state 
Constitution, "[ljaws passed by the legislature become effective 
ninety days after enactment." The only exception to this rule 
occurs when the legislature provides for a different date w i t h  the 
"concurrence of two-thirds cf the membership of each house." 
Alaska Const, art. II, § 18.

i In A R C Q  A l a s k a , the Alaska Supreme Court explained that 
"[a] l a w ' 9 retroactive date and its effective date are distinctly 
different concepts." ARCQ A l a s k a . 824 P.2d at 711. The former 
indicates the extent of pre-enactment conduct covered; while the 
later signals w h e n  the law will have legal effect. Idi.
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