




SENATE FINANCE'COMMITTEE REPORT

DATE: 5/2/94 FURTHER:

DATE TURNED INTO OFFICE:

The Finance Committee considered HOUSE BILL NO. 445 am
Administrative or court revocation of a driver's license resulting from operation of a motor vehicle, 
commercial motor vehicle, or aircraft; relating to chemical testing of a person’s breath, urine, or 
blood if the person is involved in a motor vehicle accident that causes death or serious physical 
injury; commercial motor vehicle laws; relating to chemical testing of a person’s breath, urine, or 
blood without the person’s consent; and relating to the use in a civil or criminal action of the refusal

ar$ f e F S m te f fubmit t0 a chemical test*
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FISCAL'NOTE
r n m a s m s E s a o H  b i l l  n o :  -s c s  h b  4 4 5 ifin i
Revision Date: 0 5 / 0 6 / 9 4 ________________________  Dept. Affected: P'lhlic Safety

T itle : _Q W I. Laws___________________________________________ BRU : D PS  S ta tew id e  Support
_________________________________________________________________Com ponen t: l.a hn ra tn rv  Se rv ica s
Sponsor: RLS/GOVERNQR

Requestor: (SI FINANCE  COMPONENT SERIAL NO. 527

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES 49.6 49.6 49.6 49.6 49.6 49.6
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 49.6 49.6 49.6 49.6 49.6 49.6

| CAPITAL EXPENDITURES

CHANGE W REVENUES [ ) 
Revenue Code

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Proqram Receipts

1006 GF/MHTIA

Other Interagency 
Receipts

49.6 49.6 49.6 49.6 49.6 49.6

TOTAL 49.6 49.6 49.6 49.6 49.6 49.6

Estimate of current year (FV 94) impact: $ 
POSITIONS:

FULLtTIME 1 1 1 1 1 1
PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.) 
See attached analysis.

I pp Ann I nra<;
.Commissioner's, Office.

Prepared By: 

Division:

Approved by Commissioner: . ___ 

Agency: ',V ^ inharri L Bu rton . Dept.-^nf Puhlic S a fe ty

Phone:

Date:

465-4322
Q5/06/S4

Date: . Q5/Q6/34..

R«v 01/JM

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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D e p a r t m e n t  o f  P u b l i c  S a f e t y

D W I  L a w s

S C S  H B  4 4 5 ( F I N )

P a g e  2  o f  4

I n  1 9 9 2 ,  3 8 2  m a j o r  i n j u r y  c r a s h e s ' i n v o l v i n g - a p p r o x i m a t e l y  5 5 0  d r i v e r s  a n d  

8 9  f a t a l  c r a s h e s  i n v o l v i n g  a p p r o x i m a t e l y  1 2 5  d r i v e r s  w e r e  r e p o r t e d  

s t a t e w i d e .

I m p l e m e n t a t i o n  o f  t h i s  l e g i s l a t i o n  w i l l  r e q u i r e  c h e m i c a l  t e s t  o r  t e s t s  t o  

b e  a d m i n i s t e r e d  a t  t h e  d i r e c t i o n  o f  a  l a w  e n f o r c e m e n t  o f f i c e r  w h o  h a s  

r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  a  p e r s o n  w a s  o p e r a t i n g  o r  d r i v i n g  a  

m o t o r  v e h i c l e  o r  c o m m e r c i a l  v e h i c l e  i n v o l v e d  i n  a n  a c c i d e n t  t h a t  c a u s e s  

d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  p e r s o n ,  f o r  t h e  p u r p o s e  o f  

d e t e r m i n i n g  t h e  p r e s c . c e  o f  c o n t r o l l e d  s u b s t a n c e s  i n  t h a t  p e r s o n ' s  b l o o d  

a n d  u r i n e ,  e v e n  i f  t h e  p e r s o n  i s  n o t  u n d e r  a r r e s t .

T h e  S c i e n t i f i c  C r i m e  D e t e c t i o n  L a b o r a t o r y  o v e r s e e s  a l l  b r e a t h  i n s t r u m e n t  

t e s t s  s t a t e w i d e .  A p p r o x i m a t e l y  6 , 0 0 0  D W I  b r e a t h  t e s t s  a r e  c o n d u c t e d  p e r  

y e a r  b y  c i t y  a n d  s t a t e .  A d d i t i o n a l l y ,  2 5 0  b l o o d  t e s t s  a r e  a d m i n i s t e r e d  

f o r  t h e  p u r p o s e  o f  d e t e r m i n i n g  t h e  a l c o h o l  c o n t e n t  o f  t h e  p e r s o n ' s  b l o o d .  

I t  i s  e s t i m a t e d  t h a t  a p p r o x i m a t e l y  a  t o t a l  o f  3 0 0  c h e m i c a l  t e s t s  w i l l  b e  

a d m i n i s t e r e d  s t a t e w i d e  p e r  y e a r  t o  d e t e c t  t h e  p r e s e n c e  o f  a l c o h o l  a n d / o r  

c o n t r o l l e d  s u b s t a n c e s  i n  d r i v e r s  o f  m o t o r  v e h i c l e s  o r  c o m m e r c i a l  v e h i c l e s  

t h a t  a r e  i n v o l v e d  i n  a c c i d e n t s  t h a t  c a u s e  d e a t h  o r  s e r i o u s  p h y s i c a l  

i n j u r y  t o  a n o t h e r  p e r s o n .

T o  p e r f o r m  t h i s  f u n c t i o n ,  t h e  S c i e n t i f i c  C r i m e  D e t e c t i o n  L a b o r a t o r y  w i l l  

r e q u i r e  o n e  a d d i t i o n a l  s c i e n t i s t ,  a  C r i m i n a l i s t  I ,  w h o  w i l l  b e  a  t r a i n e d  

T o x i c o l o g i s t .  T h i s  e m p l o y e e  w i l l  u t i l i z e  a  s o p h i s t i c a t e d  I o n  T r a p  M a s s  

S p e c t r o m e t e r  i n s t r u m e n t  t o  a n a l y z e  u r i n e  a n d  b l o o d  s a m p l e s  t o  d e t e r m i n e  

t h e  p r e s e n c e  o r  t h e  l a c k  o f  t h e  p r e s e n c e  o f  a l c o h o l  a n d / o r  c o n t r o l l e d  

s u b s t a n c e s .  O t h e r  d u t i e s  p e r f o r m e d  b y  t h i s  e m p l o y e e  w o u l d  i n c l u d e :  

i n s t r u m e n t a l  i d e n t i f i c a t i o n  o f  c o n t r o l l e d  s u b s t a n c e s ;  d r u g  a n a l y s i s  o f  

s p e c i m e n s  f r o m  s u s p e c t s  i n  m u r d e r  a n d  a s s a u l t  c a s e s ;  a n a l y s e s  o f  s o l i d  

d o s a g e s  o f  c o n t r o l l e d  s u b s t a n c e s ;  a n d  o t h e r  t a s k s  a s s o c i a t e d  w i t h  t h e  

S t a t e w i d e  B r e a t h  A l c o h o l  P r o g r a m  s u c h  a s  i n s t r u m e n t  c a l i b r a t i o n  a n d  

c e r t i f i c a t i o n .

C u r r e n t l y ,  t h e  S c i e n t i f i c  C r i m e  D e t e c t i o n  L a b o r a t o r y  i s  n o t  p e r f o r m i n g  

t h e s e  t o x i c o l o g y  a n a l y s e s ;  t h e y  a r e  s e n t  o u t - o f - s t a t e .  T o  o u r  k n o w l e d g e ,  

t h e r e  a r e  n o  l a b o r a t o r i e s  i n  t h e  S t a t e  ( o t h e r  t h a n  t h i s  l a b o r a t o r y )  

e q u i p p e d  t o  d o  t h e s e  a n a l y s e s .  A d d i t i o n a l l y ,  i f  c o u r t  t e s t i m o n y  i s  

n e e d e d  o f  t h e  a n a l y s t ,  i t  i s  v e r y  c o s t l y  t o  b r i n g  t h e m  u p  f r o m  t h e  

L o w e r  4 8  f o r  c o u r t  p u r p o s e s .

I t  i s  a n t i c i p a t e d  t h a t  f e d e r a l  h i g h w a y  f u n d s  t h r o u g h  t h e  H i g h w a y  S a f e t y  

P l a n n i n g  A g e n c y  w i l l  b e  a v a i l a b l e  t o  f u n d  t h e  i n i t i a l  t h r e e  y e a r s  o f  t h i s



. D e p a r t m e n t  o f  P u b l i c  S a f e t y  

D W I  L a w s  

S C S  H B  4 4 5 ( F I N )

P a g e  3  o f  4

p o s i t i o n .  C o n t i n g e n t  u p o n  t h e  s u c c e s s  o f  t h e  p r o g r a m  a n d  r e v i e w  b y  t h e  

r e g i o n a l  a d m i n i s t r a t o r ,  f e d e r a l  h i g h w a y  f u n d s  m a y  b e  a v a i l a b l e  t o  

c o n t i n u e  t h i s  p o s i t i o n  b e y o n d  t h e  i n i t i a l  t h r e e - y e a r  p e r i o d .

P E R S O N A L  S E R V I C E S

S a l a r y  -  C r i m i n a l i s t  I ,  R a n g e  1 5 ,  S t e p  A  $ 3 4 , 2 6 0  

B e n e f i t s  1 5 , 3 2 1

T o t a l  P e r s o n a l  S e r v i c e s $ 4 9 , 5 8 1
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STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL N O T E
BILL N O : S O S  HB 445(FIN)

Revision Date: 05/06/94________________________  Dept. Affected:

Title: DWI L a w s ____________________________ BRU:

_________________________________________________Component:

Sponsor: . RLS/GQVERNOR_______________________
Requestor: (SI FINANCE_________________________ COMPONENT SERIAL NO. 500

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES •

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( ) 0 0 0 0 0 0
Revenue Code

Public Safety 

Driver Services 

Mntoc. Vehicles

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Proqram Receipts

1006 GF/MHTIA

Other

TOTAL 0 0 0 0 0 0

Estimate of current year (FY 94) impact: $ 
POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
It is not anticipated that this bill w ill impact the Division of Motor Vehicles.

Prepared By: Juanita Hensley______________________________________  Phone: 465-2650

Division: Chief. Driver Services_________________ ________________ Date: 05/06/94

Approved by Commissioner:

Agency:
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
n» 01/94 Page 1 of 1



F I S C A L  N O T E

0 5 / 0 7 / 9 4

STATE OF ALASKA
1994 LEGISLATIVE SESSION
.Revision Oats: 
Title: DWI Law s

auonsor

Requestor:
Rules

G o v e r n o r

E.tpF.nditurei7ri8venues

Oept. Affected: 

'bRU: 

Component:

A l a s k a  C o u r t  S v s t e m  

T r i a l  C o u r t s

BELL NO. SCS- H B  4 4 5  ( F I N

COMPONENT SERIAL NO.

(Thousands of Oollarsl

7 5 8

OPERATING EXPENDITURES FY 95 | FY 96 FY 97 FY 98 FY 99 1 FY 00
PERSONAL SERVICES I 1
TRAVEL 1
CONTRACTUAL 1 1
SUPPLIES 1 1
EQUIPMENT 1 • 1
LAND & STRUCTURES' 1 1
GRANTS. CLAIMS 1 1
MISCELLANEOUS 1 1 1
TOTAL OPERATING l011o1 -0- -0- I 0 1 l o 1

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Oollarsl

100Z Federal Receipts I
1003 GF Match I
1004 GF I
1005 GFIProgram Receipts
1006 GF/MHTIA
Other
TOTAL -0- ' -0- • -0- -0- -0- - -o-
Estimate of any currant year (FY94) cost $ 

POSITIONS

None

FULL-TIME
PART-TIME
TEMPORARY
ANALYSIS: (Attach a separate pagB if necessary) 

N o  f i s c a l  i m p a c t .

Prepared by: c.. s. C h r i s t e n s e n  I I I ,  S t a f f  • C o u n S ^ ] / / Y ^ L — Phone: 2 6 4 - 8 2 2 8

Division: A l a s k a  C o u r t  S v s t e m Date: 0 5 / 0 7 / 9 4 %

Approved by Commissioner A r t h u r  H. S n o w d e n ,  I I - Date: 0 5 / 0 7 / 9 4

Agency: A l a s k a  C o u r t  S v s t e m

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 

For further distribution information, call the Governor's Legislative Office

!fl«v 10(931 S4(isnojlsJOBR Page of



F I S C A L  N O T E

S T A T E  O F  A LA S K A
1994 L E G IS L A T IV E  S E S S IO N

B IL L  N O . c;rq h f  4 4 5  (p tw )

Revision Date: 
T itle: *An Act relatina to administrative or court

revocation of a driver's license.'...*
Sponsor:
Requestor:

Rules Committee

Dopt. AUoctod:___ Administration____________
_ BRU O ffice o l Public Advocacy
Component: O lfioe o f Public Advocacy

COMPONENT SER IAL NO. <3

Expenditures/Revenues (Thousands o f Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY9S FY99 FY00

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0 .0 0.0
SUPPLES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING . 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0 .0 0.0

FUND SOURCE (Thousands o f Do llars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0 .0 0.0
1004 GF 0.0 0.0 0.0 0.0 0 .0 0.0-
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0 .0 • 0.0
1006 GF/MHTIA 0.0 0.0 0:0 0.0 0 .0 0.0
Other 0.0 0.0 0.0 0 0 0 .0 0.0
To ta l 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f  cu rren t ye a r (FY 94 ) c o s t : none

POSmONS: ..
1

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

A N A L Y S IS : (Attach a separate page if necessary)

i epared by: 
Division:

Brant McGee, Director
Office of Public Advocacy

Phone: 2 7 4 - 1  6 6 4  
Date:

Approved by Commissioner: 
Agency: '_________

Nancy Bear User 
Administration

w A  ADate: —5 / '  /* / V

PREPARER TO PROVIDE ALL DISTRIBUTION CQPIES'TO GOVERNOR'S L E G IS L A T E  OFFICEi <■ uFor further distribution information call the Governor’s Legislative Office Pago i of l

frtcv «0‘93| ni 4/2 7/V4



S T A T E  O F  A L A S K A

1994 LEGISLATIVE SESSION
FISCAL N O T E

BILL NO.: SCS C S H B  445(FIN)

Revision Date: May 7, 1994 Dept. AlTccted: Corrections
Title: DWI Laws BUU: AU

Sponsor IL RUL Component: a |(

Requestor S. FIN Component Serial H: 694-1884

Expenditures/Revenues (Thousands of Dollars)

OPERATING EXP. FY95 FY96 FY97 FY98 FY99 FYOO

PERSONAL SERVICES

TRAVEL

CONTRACTUAL 65.1 81.4 81.4 81.4 81.4 81.4
SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS,CLAIMS

MISCELLANEOUS 248.7 276.9 235.7 235.7 235.7 235.7

TOTAL OPERATING 313.8 358.3 317.1 317.1 317.1 317.1

CAPITAL EXP 0.0 0.0 0.0 0.0 0.0 0.0

j CHANGES IN REVENUES 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA 

Other

114.8 136.8 128.5 128.5 128.5 128.5

199.0 221.5 188.6 188.6 188.6 188.6

TOTAL 313.8 3S8.3 317.1 317.1 317.1 317.1

Estimate of any current year (FY94) cost 
POSITIONS

0.0

FULL-TIME ’ o 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: P le a se  see the a ttached  e xp lan a tio n . •

Prepared by: 
Division: 
Approved by: 
Agency:

Diane Schenkcr. Special Assistant
Office of the Commissioner
1  Frank Prewitt. Jr.. Commissioner
Department of Corrections

Phone: 465-4643/786-2147
Date: T 7 £ 7 W Z
Date: |7 7  / ‘iV '
Page 1 of 4 ' '



Fiscal N o t e / D O C  

S C S  C S H B  445(FIN)

Revised M a y  7, 1994 

Page 2 of 4

T h e  bill lowers the blood alcohol limit for the crime of D W I ,  from .10 to .08 percent. T h e  

law would go into effect September 1, 1994. This fiscal note has been revised to reflect the - 

anticipated expenses associated with collecting the program receipts reflected on page 1, and a 

recent decision by the courts to begin more timely remands of D W I  offenders into custody.

I1
Assumptions

1. According to the National H i g h w a y  Traffic Safety Administration, a study of five other 

states indicates an average increase in D W I  cases of approximately 3 . 9 %  as a result of 

lowering the lii tit from .10 to .08. O n  12/31/93 there were 130 inmates incarcerated for 

D W I ,  statewide. However, the department has been informed by the Anchorage district court 

that, beginning in M a y ,  1995, offetders will be remanded either immediately or within three 

months instead of being allowed to wait for available bedspace. M o s t  of the offenders 

allowed to await bedspace have been D W I s .  This policy decision is expected to double the 

nu m b e r  of D W I  offenders incarcerated per day during FY95. Therefore, the average daily 

population of 130 is doubled to an expected 260.

A  3.9 percent increase in this population would raise the D W I  .population by 10 inmates, or 

3,650 inmate-days per year (10 X  365 =  3,650).

2. T he cost per day to incarcerate the average D W I  case is $90. T h e  department calculated 

this cost by using the cost of C o m m u n i t y  Residential Center (C R C )  beds and state 

correctional beds actually used to incarcerate D W I s  last year. Generally, D W I  cases are 

housed in state correctional centers only in unsentenced status or in locations where no C R C  

is available. -

3. A  recent change in law requires D W I  offenders to pay for s o m e  of the costs of 

incarceration. Regulations require a first-time D W I  offender to pay $270, and a second-time 

offender to pay $1,000. The Department of Law, which is expected to collect the fees, 

expects to collect approximately 8 0 %  of the fees, through voluntary compliance and by taking 

Permanent Fu n d  Dividends. It is expected that the fees will offset costs only for first and 

second-time offenders.

4. The Department of L a w  has informed the department that it will require an R S A  for 

approximately $81.4 to perform the collection function. If this amount is not funded, the 

department will not have the resources to collect the D W I  fees and the full costs of this 

legislation would have to be funded by general funds instead of program receipts.
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5. T h e  legislation only affects D W I s  charged under state statute. D W I s  charged under local 

city ordinances will remain at the .10 level unless the local laws are changed. It is estimated 

that over half of the D W I s  incarcerated in the state correctional system are from Anchorage, 

charged under city law.

6. Increases in D W I  cases m a y  have a "ripple effect" on other crimes, such as Failure to 

Appeal, Failure to Satisfy Judgment, and Driving With License Suspended/Revoked. T he 

department notes that misdemeanants are the fastest-growing incarcerated population. It is 

assumed that this factor could double the n u m b e r  of additional inmates referenced in 

Assumption 1. However, it is assumed that Assumption 5 will offset this, since half the D W I  

population c o m e s  from Anchorage on municipal, rather than state, charges.

7. T he costs of incarceration are reflected under "miscellaneous" because s o m e  expenses will 

be incurred in individual institutions, s o m e  in C R C  contracts, and s o m e  in department 

overhead for administering contracts and providing support, services for institutions.

10. \ccording to the sponsor of the bili, other states have experienced an average reduction

of 1 5 %  of vehicular homicides as a result of this type of legislation. According to the

Department of Public Safety, Alaska experiences approximately 5 such homicides per year, so 

a 1 5 %  reduction would result in .75 fewer inmates per year incarcerated for this offense. It is 

assumed that vehicular homicides would result in at least three years of incarceration per case. 

T h e  increase in D W I  population has been offset by this calculation, below:

11. Expenses have not been adjusted for inflation. - 

Operating Expenses

FY95: 10 D W I  X  305 days X  $90 per day =  $ 274.5 misc. operating exp.

(less .75 homicide X  305 days X  $113 per day =  - 25.8)

Subtotal =  274.5 - 25.8 =  $248.7 misc. operating exp.

8 0 %  of 248.7 =  $199.0 (Program Receipts from D W I  fee collection)

2 0 %  of 248.7 =  $ 49.7 (GF)

Plus 81.4 X  4/5 year =  $65.1 contractual, G F  for R S A  to D O L  to collect D W I  fees

Subtotal G F  =  $ 114.8
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FY96: 10 DWI X 365 X $90 per day = $328.5
(less 1.25 homicide X 365 days X $ 113 per day = -51.6 
Subtotal = $328.5 - $51.6 = $ 276.9 misc. operating exp.

80% o f 276.9 = $221.5 (Program Receipts)
20% of 276.9 = $ 55.4 (GF)

Plus $81.4 GF/RSA to DOL 
Subtotal GF = $136.8

FY97. 98, 99, 00:

10 DWI X 365 X $90 = $ 328.5
(less 2.25 homicide X 365 days X $113 per day = - $92.8 
Subtotal = $235.7 misc. operating exp.

80% of 235.7 = $188.6 (Program Receipts)
• 20% o f 235.7 = $ 47.1 (GF)

Plus $81.4 GF/RSA to DOL 
Subtotal GF = $128.5
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H B  445. am end s the State s ta tu te s  reg a rd in g  the  crim e of d riv in g  while u n d e r  the influence of 
alcohol. The m ost sign ifican t change in the law  p roposed  th ro ugh  th is bill invo lves the am oun t 
o f alcohol w h ich  a d riv e r can ha-ve in h is/her sy stem  in o rd e r to be found  g u ilty  of d riv ing  w h ile 
in tox icated . U nde r p resen t law, a suspec ted  d ru n k  d river w ho takes a chem ical test and  is found  
w ith  0.10% or m o re  (by weight) of alcohol in h is/ h e r blood, is p resum ed  by the cou rt to be u n d e r 
the influence. If found  gu ilty  o f said  offense, m and a to ry  m in im um  penalties m u s t be im posed.

H B  445 low ers the am oun t o f alcohol w h ich  m u s t be found  in the blood in o rd e r  for a person- to 
be p re sum ed  gu ilty  of d; 'ing w h ile  in toxicated . This p roposa l also changes the  ev iden tia ry  
p re sum p tio n s  w ith  respect to th is issue. See Section 4, p a rag rap h  (a)(4) am end ing  AS 28.35.033.

S ign ifican t m and a to ry  pena lties a ttach  to a conv ic tion  for d riv in g  while in tox icated . These 
p u n ishm en ts  wall app ly  to the p rov isions o f th is bill.

T he Pub lic D efender su p p o rts  all leg islative en ac tm en ts w h ich  reasonab ly  d e te r  d riv ing  while 
u n d e r  the influence. O ther s ta te s have low ered  the blood alcohol level as is d o n e  th rough  this 
p ropo sa l.

Fiscal Im pact
T h e re  will be d is tin c t fiscal im pac t on the Pub lic D efender A gency if this bill becom es law . U nder 
p re sen t law, in d iv id u a ls  w ho fall in to the .08%-.10% range typ ically  are offered a reduced  charge 
o f Reckless D riv ing  in exchange fo r a plea of no  co r'es t. Reckless D riv ing carries no significant 
m an d a to ry  m in im um  penalties, does not h ave  th e  .am e stigm a as a DWI conviction, and  in- 
o th e r  ways is a m ore accep tab le reso lu tion  o f a case, from  a defendan t's perspective, than  is a 
conv ic tion  for d ru n k  driv ing . If this bill passes, i t  is an tic ip a ted  that there w ill be m ore DWI 
charges an d  as a result, m ore DW I clients w ish in g  to exercise the ir right to trial. W ith the 
a tto rn ey s w ho  h and le  m isdem eano rs in A ncho rag e  and  Fairbanks a lready  ca rry in g  caseloads of 
o /er 100 cases, it is likely add itio n a l resources w ill be  requ ired  so tha t effective legal 
rep re sen ta tio n  can be p rov id ed  fo r these a d d itio n a l DWI prosecu tions. It is fe lt th a t the fiscal 
im p ac t can be abso rbed  th ro ugh  the use o f p a ra leg a ls  to assist a tto rneys in file organ ization , 
w itn e ss coo rd ina tion , and  o th e r re la ted  su p p o rt w ork . As such, two para legal positions are 
requested ; one  each for A ncho rage and  Fairbanks.

B udge t Analysis 
A ncho rag e :

Para legal II 
F airbanks:

Paralegal II

C O N T I N U A T I O N  O F  F I S C A L  N O T E  A N A L Y S I S

F or S ' H B  4 4 5 (FIN)

100 Personal Services (10 m on th s first year) $87.9
200 T rav e l 0 .0
300 C on tra c tu a l 0 .0
400 Supp lie s 1.0
500 Equ ipm en t (one lime) 2 .0

T O T A L  $90.9

16A

16A

$ 5 1 . 8

5 3 . 7

Pa g e  2 of 3



Position Title
Paralegal Assistant I I

No. of Positions Range I Step
16 /A

Haig. Unit
C.CU

Time Staius
PFT

Staff Months
2 0 .0

lo c a t ion
EBA -  JBA

Election District
7 - 2 0

T Y PE  OF E X PE N D IT U R E
Salary
llencTils
Prem ium Pay
O ther

- M  rsnwnl St rnw

.6 1 , .9 .
2 6 ,  (L

87.9
,vave l 0 . 0
nntractnal 0^0_

Amount

Coininiitlilies 1 .0
Eowinmeul -J2. 0
Other

'Ihlal Oust 90 . 9
FWNDINt ; SOURCE FOR "IX/rAI. COST

Federal Receinls 1002 % • •
G.F. Match 1003
General Fund 1004 90 .9
1 A Receipts KK17__
CIP Rcccinls ior>i
Other

•

Justification

HB 61 amends th e  s t a t e  s t a t u t e s  r e g a r d in g  th e  c r im e  o f  
d r i v i n g  w h i le  u n d e r  th e  in f lu e n c e  o f  a lc o h o l .  The m ost 
s i g n i f i c a n t  change  in  th e  la w  p ro p o s e d  th ro u g h  t h i s  b i l l  
in v o lv e s  th e  am ount o f  a lc o h o l  w h ic h  a d r i v e r  can have  in  
t h e i r  s y s te m  i n  o r d e r  to  be fo u n d  g u i l t y  o f  d r i v i n g  w h i le  
in t o x i c a t e d .  I f  t h i s  b i l l  p a sse s  i t  i s  a n t i c ip a t e d  t h a t  
th e re  w i l l  be m ore DUI c h a rg e s  and as a r e s u l t  m ore DUI 
c l i e n t s  w is h in g  to  e x e r c is e  t h e i r  " r i g h t  to  t r i a l .  W ith  
th e  a t to r n e v s .w h o  V - in d le  m isd e m e a n o rs  in  A n ch o ra g e  and 
F a irb a n k s  a lr e a d y  c a r r y in g  c a s e lo a d s  o f  o v e r  100 c a s e s , 
a d d i t i o n a l  r e s o u rc e s  w i l l  be r e q u ir e d  .so t h a t  e f f e c t i v e  
le g a l  r e p r e s e n ta t io n  can be p r o v id e d .  The f i s c a l  im p a c t 
can be a b s o rb e d  th ro u g h  th e  ase o f  p a r a le g a ls  to  a s s is t  . 
a t t o r n e y s  in  f i l e . o r g a n iz a t io n , w i tn e s s  c o o r d in a t io n  and 
o th e r  r e la t e d  s u p p o r t  w o rk .  As s u c h , tw o p a r a le g a l  
p o s i t io n s  a re  r e q u e s te d ;  one each  f o r  A n ch o ra g e  and 
F a irb a n k s .

Rcqucsl For 
New Position

AGENCY D e p a rtm e n t o f  A d m in i s t r a t i o n  

HHU P u b l ic  D e fe n d e r  Agency

COMPONENT P u b l ic  D e fe n d e r  A gency_______

l\ige _3 nf  3_

Revised Dale:

FY 9J, ;
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SENATE CS FOR HOUSE BILL NO. 445(FIN) '

IN THE LEGISLATURE OF THE STATE OF ALASKA ' 

EIGHTEENTH LEGISLATURE - SECOND SESSION 

BY TH E  SENATE FINANCE COMMITTEE

Offered:
Referred:
Sponsor(s): HOUSE RULES COM M ITTEE BY REQUEST OF TH E GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to operating or driving a motor vehicle, commercial motor 

vehicle, aircraft, or watercraft; to motor vehicle forfeiture; and providing for an 

effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 28.15.165(a) is amended to read:
(a) A law enforcement officer shall read a notice, and deliver a copy of it, to 

a person operating a motor vehicle, commercial motor vehicle, or aircraft, if a 
• chemical test administered under AS 28.33.031(a) or AS 28.35.031(a) or (g) produces 

a result described in AS 28.35.030(a)(2); a chemical test administered under 
AS 28.33.031 (a) produces a result described in AS 28.33.030(a)(2); or the person 
refuses to submit to a chemical test authorized under AS 28.33.031(a) [AS 28.33.031] 
or AS 28.35.031(a) or (g) [AS 28.35.032]. The notice must advise that

(1) the department intends to revoke the person’s driver’s license, 
privilege to drive, or privilege to obtain a license, refuse to issue an original license

8-GH2019\O u 
Ford 
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to the person, or disqualify the person;
(2) the person has the right to administrative review of the action taken 

against the person’s license or determination not to issue an original license;
(3) if the person has a driver’s license or a nonresident privilege to 

drive; the notice itself is a temporary driver’s license that expires seven days after it 
is delivered to the person, except that if the person was operating a commercial motor 
vehicle the person will be ordered out of service for 24 hours under AS 28.33.130;

(4) revocation of the person’s driver’s license, privilege to drive, or 
privilege to obtain a license, a determination not to issue an original ticense, or a 
disqualification of the person, takes effect seven days after delivery of the notice to the 
person unless the person, within seven days, requests an administrative review.

* Sec. 2. AS 28.15.165(c) is amended to read:
(c) Unless the person has obtained :a temporary permit or stay of a 

departmental action under AS 28.15.166, if the chemical test administered under 
AS 28.33.031(a) or AS 28.35.031(a) or (g) produced a result described in 
AS 28.35.030(a)(2) or the person refused to submit to a chemical test authorized 
under AS 28.33.031(a) \AS 28.33.031] or AS 28.35.031(a) or (g) \AS 28.35.032], the 
department shall revoke the person’s license, privilege to drive, or privilege to obtain 
a license, shall refuse to issue an original license, and, if the chemical test administered 
under AS 28.33.031(a) produced a result described in AS 28.33.030(a)(2) or the person 
refused to submit to a chemical test authorized under AS 28.33.031(a) 
[AS 28.33.031], shall disqualify the person. The department’s action takes effect seven 
days after delivery to the person of the notice required under (a) of this section, and 
after receipt of a sworn report of a law enforcement officer

(1) that a chemical test administered under AS 28.33.031(a) or 
AS 28.35.031(a) or (g) produced a result described in AS 28.35.030(a)(2), that a 
chemical test administered under AS 28.33.031(a) produced a result described in 
AS 28.33.030(a)(2), or that a person refused to submit to a chemical test authorized 
under AS 28.33.031(a) fAS 28.33.031] or AS 28.35.031(a) or fg) TAS 28.35.032];

(2) that notice under (a) of this section was provided to the person; and
(3) describing the

SCS HB 445(FIN) -2-
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1 ^A) circumstances surrounding the arrest and the grounds for the
2 officer’s belief that the person operated a motor vehicle, commercial motor
3 vehicle, or aircraft while intoxicated in violation of AS 28.33.030 or
4 AS 28.35.030; or
5 (B) grounds for the officer’s belief that the person operated
6 a motor vehicle or commercial motor vehicle that was involved in an
7 accident causing death or serious physical injury to another person.
8 * Sec. 3. AS 28.15.166(g) is amended to read:
9 (g) The hearing for review of action by the department under AS 28.15.165

10 shall be limited to the issues of whether the law enforcement [ARRESTING] officer
11 had reasonable grounds to believe that the person was operating a motor vehicle or
12 commercial motor vehicle that was involved in an accident causing death or
13 serious physical injury to another person, or that the person was operating a
14 motor vehicle, commercial motor vehicle, or aircraft while intoxicated in violation of
15 AS 28.33.030 or AS 28.35.030 and whether
16 (1) the person refused to submit to a chemical test authorized under
17 AS 28.33.031(a) fAS 28.33.031] or AS 28.35.031(a) or fg) fAS 28.35.032] after being
18 advised that refusal would result in disqualification or the suspension, revocation, or
19 denial of the person’s license, privilege to drive, or privilege to obtain a license, and
20 that the refusal is a misdemeanor,
21 (2) the chemical test administered [AUTHORIZED] under
22 AS 28.33.031(a) or AS 28.35.031(a) or (g) produced a result described in
23 AS 28.35.030(a)(2); or
24 (3) the chemical test administered [AUTHORIZED] under
25 AS 28.33.031(a) produced a result described in AS 28.33.030(a)(2).
26 * Sec. 4. AS 28.15.181(a) is amended to retd:
27 (a) Conviction of any of the following offenses is grounds for the immediate
28 revocation of a driver’s license, privilege to drive, or privilege to obtain a license:
29 (1) manslaughter or negligent homicide resulting from driving a motor
30 vehicle;
31 (2) a felony in the commission of which a motor vehicle is used;

W O RK  D R A F T  W ORK D R A F T  W ORK D R A F T
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(3) failure to stop and give aid as required by law when a motor 
vehicle accident results in the death or personal injury of another;

(4) perjury or making a false affidavit or statement under oath to the 
department under a law relating to motor vehicles;

(5) operating a motor vehicle or aircraft while intoxicated;
(6) reckless driving;
(7) using a motor vehicle in unlawful flight to avoid arrest by a peace

officer,

(8) refusal to submit to a chemical test authorized under 
AS 28.33.031(a)m. AS 28.35.031(a). or [AS 28.33.031 OR] AS 28.35.032 while 
under arrest for operating a motor vehicle, commercial motor vehicle, or aircraft while 
intoxicated, or as authorized under AS 28.33.031(a)(2) or AS 28.35.031(g);

(9) driving while license, privilege to drive, or privilege to obtain a 
license, canceled, suspended, or revoked, or in violation of a limitation.

* Sec. 5. AS 28.33.031(a) is amended to read:
(a) A person who operates a commercial motor vehicle in this state is 

considered to have given consent to a chemical test or tests
(1) of the person’s breath if the person is lawfully arrested for an 

offense arising out of acts alleged to have been committed when the person was 
operating the commercial motor vehicle while intoxicated: the [. THE] test or tests 
may be administered at the direction of a law enforcement officer who has reasonable 
grounds to believe that the person was operating a commercial motor vehicle while 
intoxicated in violation of AS 28.33.030 or AS 28.35.030i

(2) of the person’s breath and blood for the purpose of determining 
the alcoholic content of the person’s breath and blood, and of *he person’s blood 
and urine, for the purpose of determining the presence of controlled substances 
in the person’s blood and urine, if the person is involved in a motor vehicle 
accident that causes death or serious physical injury to another person: the test 
or tests may be administered at the direction of a law enforcement officer who 
has reasonable grounds to believe that the person was operating a commercial 
motor vehicle that was involved in an accident causing death or serious physical
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injury to another person.
* Sec. 6. AS 28.33.190 is amended to read:

Sec. 28.33.190. DEFINITIONS. In this chapter I AS 28.33.100 - 28.33.190]r
(1) "alcoholic beverage" has the meaning given in AS 04.21.080(b);
(2) "commercial motor vehicle" has the meaning given in.

AS 28.40.100;
(3) "controlled substance" means any substance listed as being 

controlled under AS 11.71 or 21 U.S.C. 812 - 813, or determined under federal 
regulations to be controlled for purposes of 21 U.S.C. 801 - 813 (Controlled 
Substances Act);

(4) "disqualification" means a withdrawal of the privilege to drive a 
commercial motor vehicle;

(5) "disqualified" means that a person’s privilege to drive a commercial 
motor vehicle has been withdrawn;

(6) "drive a commercial motor vehicle" means to affect the movement, 
attempt to affect the movement, or to be in actual physical control, of a commercial 
motor vehicle in motion, excluding slight motion incidental to loading, unloading, 
servicing, or inspecting the vehicle;

(7) "employer" means a person who
(A) provides compensation to a person who operates a 

commercial motor vehicle, including wages or other remuneration, whether 
through an employment relationship or by contract; or

(B) acts as an agent of someone who provides compensation to 
a person who operates a commercial motor vehicle, with authority to allow, 
require, permit, assign, or authorize me person being compensated to operate 
a commercial motor vehicle;

(8) "hazardous substance" .means a substance found by the United 
States Secretary of Transportation to be hazardous for purposes of 49 U.S.C. 1801 - 
1813 (Hazardous Materials Transportation Act);

(9) "operating a commercial motor vehicle" means
(A) to drive a commercial motor vehicle; or
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(B) whether or not the vehicle is in motion, or is capable of 
being moved, to be in actual physical control, or to attempt to affect the 
movement, of a commercial motor vehicle; and

(10) "serious traffic violation" means
(A) speeding 15 miles per hour or more above the posted limit;,
(B) reckless or negligent driving, in violation of AS 28.35.040 

. or 28.35.045 or an ordinance with substantially similar elements;
(C) violation of a provision of this title, or a regulation adopted 

under this title, relating to improper lane changes or following too closely, or 
an ordinance with substantially similar elements; or

(D) violation of a law or ordinance relating to traffic control, 
which was determined by the court by a preponderance of the evidence to have 
been a factor in causing physical injury to a person.

* Sec. 7. AS 28.35.030(a) is amended to read:
(a) A person commits the crime of driving while intoxicated if the person 

operates or drives a motor vehicle or operates an aircraft or a watercraft
(1) while under the influence of intoxicating liquor, or any controlled

substance;
(2) when, as determined by a chemical test taken within four hours 

after the alleged offense was committed, there is 0.08 [0.10] percent or more by weight 
of alcohol in the. person’s blood or 80 [100] milligrams or more, of alcohol per 100 
milliliters of blood,-or when there is 0.08 [0.10] grams or more of alcohol per 210 
liters of the person’s breath; or

(3) while the person is under the combined influence of intoxicating 
liquor and a controlled substance.

* Sec. 8. AS 28.35.031 is amended by adding a new subsection to read:
(g) A person who operates or drives a motor vehicle .in this state shall be 

considered to have given consent to a chemical test or tests of the person’s breath and 
blood for the purpose of determining the alcoholic content of the person’s breath and 
blood and shall be considered to have given consent to a chemical test or tests of the 
person’s blood and urine for the purpose of determining the presence of controlled
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substances in the person’s blood and urine if the person is involved in a motor vehicle 
accident that causes death or serious physical injury to another person. The test or 
tests may be administered at the direction of a law enforcement officer who has 
reasonable grounds to believe that the person was operating or driving a motor vehicle 
in this state that was involved in an accident causing death or serious physical injury 
to another person.

* Sec. 9. AS 28.35.032(a) is amended to read:
(a) If a person under arrest for operating a motor vehicle or aircraft while 

intoxicated refuses the request of a law enforcement officer to submit to a chemical 
test authorized under AS 28.33.031(a)(1) [AS 28.33.031(a)] or AS 28.35.031(a), or 
if a person involved in a motor vehicle accident that causes death or serious 
physical injury to another person refuses the request of a law enforcement officer 
to submit to a chemical test authorized under AS 28.33.031(a)(2) or 
AS 28.35.031(g). after being advised by the officer that the refusal will [, EF THAT 
PERSON WAS ARRESTED WHILE OPERATING A MOTOR VEHICLE OR 
AIRCRAFT,] result in the denial or revocation of the driver’s license, privilege to 
drive, or privilege to obtain a license, that the refusal may be used against the person 
in a civil or criminal action or proceeding arising out of an act alleged to have been 
committed by the person while operating a motor vehicle or [, AN] aircraft [, OR A 
WATERCRAFT] while intoxicated, and that the refusal is a crime, a chemical test may 
not be given, except as provided by AS 28.35.035. If a person under arrest for 
operating a watercraft while intoxicated refuses the request of a law enforcement 
officer to submit to a chemical test authorized under AS 28.35.031(a). after being 
advised bv the officer that the refusal mav be used against the person in a civil 
or criminal action or proceeding arising out of an act alleged to have been 
committed bv the person while operating a watercraft while intoxicated, and that 
the refusal is a crime, a chemical test mav not be given, except as provided bv 
AS 28.35.P35.

* Sec. 10. AS 28.35.032(e) is amended to read:
(e) The refusal of a person to submit to a chemical test authorized under 

AS 28.33.031(a) or AS 28.35.031(a) or (g) [OF BREATH UNDER (a) OF THIS

W ORK  D R A F T  W ORK  D R A F T  W ORK D R A F T
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SECTION] is admissible evidence in a civil or criminal action or proceeding arising 
out of an act alleged to have been committed by the person while operating or driving 
a motor vehicle or operating an aircraft or watercraft while intoxicated.

* Sec. 11. AS 28.35.032(f) is amended to read:
• (f) Refusal to submit to a [THE] chemical test [OF BREATH] authorized by 

AS 28.33.031(a) or AS 28.35.031(a) or (g) is a class A misdemeanor.
* Sec. 12. AS 28.35.032Q is amended to read:

(j) For purposes of this section, convictions for operating or driving while 
intoxicated under AS 28.33.030 or AS 28.35.030 and for refusal to submit to a 
chemical test [OF BREATH] under this section, / arising out of a single transaction 
and a single arrest, are considered one previous conviction.

* Sec. 13. AS 28.35.033(a) is amended to read:
(a) Upon the trial of a civil or criminal action or proceeding arising out of acts 

alleged to have been committed by a person while operating or driving a motor vehicle 
or operating an aircraft or a watercraft while intoxicated, the amount of alcohol in the 
person’s blood or breath at the time alleged shall give rise to the following 
presumptions:

(1) If there was 0.04 [0.05] percent or less by weight of alcohol in the 
person’s blood, or 40 [50] milligrams or less of alcohol per 100 milliliters of the 
person’s blood, or 0.04 [0.05] grams or less of alcohol per 210 liters of the person’s 
breath, it shall be presumed that the person was not under the influence of intoxicating 
liquor.

(2) If there was in excess of 0.04 [0.05] percent but less than 0.08 
[0.10] percent by weight of alcohol in the person’s blood, or in excess of 40 [50] but 
less than 80 [100] milligrams of alcohol per 100 milliliters of the person’s blood, or 
in excess of 0.04 [0.05] grams but less than 0.08 [0.10] grams of alcohol per 210 liters 
of the person’s breath, that fact does not give rise to any presumption that the person 
was or was not under the influence of intoxicating liquor, but that fact may be 
considered with other competent evidence in determining whether the person was 
under the influence of intoxicating liquor.

(3) [REPEALED

W O RK  D R A F T  W ORK D R A F T  W ORK D R A F T
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(4)] If there was 0.08 [0.10] percent or more by weight of alcohol in 
the person’s blood, or 80 [100] milligrams or more of alcohol per 100 milliliters of the 
person’s blood, or 0.08 [0.10] grams or more of alcohol per 210 liters of the person’s 
breath, it shall be presumed that the person was under the influence of intoxicating 
liquor.

* Sec. 14. AS 28.35.035(a) is amended to read:
(a) If a person is under arrest for an offense arising out of acts alleged to have 

been committed while the person was operating a motor vehicle, aircraft, or watercraft 
while intoxicated, and that arrest results from an accident that causes death or physical 
injury to another person, a chemical test may be administered without the consent of 
the person arrested to determine the amount of alcohol in that person’s breath or blood 
or to determine the presence of controlled substances in that person’s blood and 
urine.

* Sec. 15. AS 28.35.035(b) is amended to read:
(b) A person who is unconscious or otherwise in a condition rendering that 

person incapable of refusal is considered not to have withdrawn the consent provided 
under AS 28.33.031(a) or AS 28.35.031(a) or (g) and a chemical test may be 
administered to determine the amount of alcohol in that person’s breath or blood or 
to determine the presence of controlled substances in that person’s blood and 
urine. A person who is unconscious or otherwise incapable of refusal need not be 
placed under arrest before a chemical .test may be administered.

* Sec. 16. AS 28.35 is amended by adding a new section to article 2 to read:
Sec. 28.35.039. DEFINITION FOR AS 28.35.029 - 28.35.039. In 

AS 28.35.029 - 28.35.039, "controlled substance" has the meaning given in 
AS 28.33.190.

* Sec. 17. AS 28.40.100(a) is amended by adding a new paragraph to read:
(24) "serious physical injury" has the meaning given in 

AS 11.81.900(b).
* Sec. 18. AS 28.35.030(m)(l) is repealed.
* Sec. 19. REQUIRED STUDY AND REPORT, (a) The Department of Public Safety, 

in conjunction with the Department of Law, the Department of Corrections, the Alaska Court
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System, and the Alaska State Legislature, shall perform a comprehensive review of rhe 
following issues by December 31, 1994:

(1) the means by which the mandatory forfeiture of vehicles used in the 
commission of offenses related to driving while intoxicated may be implemented; and

• (2) the means by which felony penalties may be applied to certain offenses
i

related to driving while intoxicated.
(b) The review required under (a) o this section shall consider the fiscal effect on the 

state, deterrence of convicted and potential offenders, relevant policies of other governing 
bodies, and potential funding sources. Also, the Department of Public Safety shall present a 
report to the Nineteenth Alaska State Legislature that summarizes the conclusions of the 
review described in this section and that recommends specific legislative action.

* Sec. 20. APPLICABILITY. The amendments made by this Act apply to offenses that 
are committed on or after the effective date of this Act, except that references to previous 
convictions include conviction: occurring before, on, or after the effective date of this Act.

* Sec. 21. This Act takes effect July 1, 1994.
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Alaska State Senate
S e n a t e  F i n a n c e  C o m m i t t e e

< £ > a u  5.

o

Otiidnl Business
Mail Slop 3100 
Stale Capitol 

Juneau. Alaska 9980i-ti82
MEMQRANDI7M 
TO: Senator Steve Frank, Co-Chair 

Senator Drue Pearce, Co-Ch ..
Senate Finance Committee

FROM: David Skidmore, S ta ff Aide
RE: Comparison of Senate CS for HB 445 (Judiciary) and Senate CS

for HB 445 (Finance) (version "0")
DATE: 6 May 1994

Version "0" differs from the Senate Judiciary CS in the following respects:
1. The provisions which defined an individual's third or subsequent 
DW I conviction as a felony offense are omitted.
2. References to "commercial motor ■vehicles" have been included in 
Sections 2 and 3 at the request of the Departments of Law and Public Safety.
3. A technical change to language has been made in Section 4 at the 
request of the Departments of Law and Public Safety.
4. The legal blood-alcohol limited is  lowered from 0.10 to 0.08 in Sections 
7 and 13.
5. The provisions which established a mandatory vehicle forfeiture 
procedure are removed.
6. The Department o f Public Safety-in conjunction with other State 
entities--is directed in Section 19 t^ conduct a stud-1 and prepare a report on 
mandatory vehicle forfeiture and application of felony penalties to certain 
drunk driving offenses.
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STATE OF ALASKA 
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Title:

FISCAL NOTE
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Dept. Affected:' Alaska Court System
b ru : Trial Courts_______
Components: ________  ________
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Requestor:

By request of the Governor
COMPONENT SERIAL NO. 768

OPERATING EXPENDITURES FYI95 FY 9£i FY 97 FY 98 FY 99 FY00
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1003 GF Match
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I
TOTAL : 986.9 964.6 964.6 964.6 964.6 964,6

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

' 10.0 10.0 10.0 10.0 10.0 10.0
' 4.0 4.0 4.0 4.0 4.0 4.0

4.0 4.0 4.0 4.0 4.0 4.0

Estimate of currant year (FY 94) cost: S None

ANALYSIS: (Attach a  separate page if necessary) 
See attached analysis.

Prepared by: C. S . Christensen III, Staff Counsel i ----------- Phone: 264-8228
Agency: Alaska Court System Date: 04/29/94

Approved by: Arthur H. Snowden,ill, Administrative Director f tp  i
Agency: Alaska Court System ( Date: 04/29/94
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most economical way of increasing the availability of judges, since the court system 
only needs to pay a retired judge the difference between his or her retirement benefits 
and the salary of an active judg t. However, the caseload increase made by SCS HB 
445 (JUD) is so large that it cannot be met by existing pro tern resources; additional 
superior court judgeships wiil need to be added by the legislature. Because this bill 
does not create those judgeships, this note does not reflect such costs; instead, it 
reflects the lower cost of pro tern judges. This is misleading, in that the bill cannot 
be implemented without the addition of several superior court judgeships or the full­
time reassignment of several judges handling civil cases, with the resulting massive 
slippage in the civil caseload.

This fiscal note estimates a trial rate of 2C percent. Note that each increase of five 
percent in the trial rate for this offense would require ar< additional full-time judge. 
Thus, it is possible that this note dramatically underestimates the actual costs of SCS 
HB 445 (JUD).
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EXPENDITURES/REVENUES _________ (Thousands of Dollars)
OPERATING EXPENDITURES FYI95 FY 98 FY 97 FY 98 FY 99 FY00
PERSONAL SERVICES 
TRAVEL 
CONTRACTUAL 
SUPPLIES 
EQUIPMENT :
UNO 4 STRUCTURES 
GRANTS & CLAIMS

>705.4 705.4 705.4 705.4 70R.4 70S, 4
1 35.0 35.0 35.0 35.0 35. 35.0

- 1222.1 • 222.1 222.1 222.1 222.1 222.1
2.0 2.0 2.0 2.0 P.Q 2.0

22.31

TOTAL OPERATING ■985.9 964.6 964.6 964.6 964.6 964.6

! CAPITAL EXPENDITURES

CHANGE  IN R E V E N U E S  (  )

F U ND  S O U R C E ______________________________________ (Thousands o f  Dol l ars )
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Othe1*

! 986.9 964.6 964.6 964.6 964.6 964.6

r
TOTAL : 986.9 964.6 964.6 964.6 964.6 964.6

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

’ 10.0 10.0 10.0 10.0 10.0 10.0
‘ 4.0 4.0 4.0 4.0 4.0 4.0

4.0 4.0 4.0 4.0 4.0 4.0

Estimate of current year (Fr 94) cost: S None

ANALYSIS: (Attach a  separate page if necessary) 
See attached analysis.

Prepared by: C. S . Christensen III, Staff Counsel Phone: 264-8228
agency: Alaska Court System . Date: 04/29/94

Approver, by: Arthur H. Sncwden.ill, Administrative Director
Agency: Alaska Court System Date: 04/29/94
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ALASKA COURT SYSTEM

SCS HB 445 (JUD)
FISCAL ANALYSIS

SCS HB 445 (JUD) increases the penalty for three or more driving while intoxicated 
or refusing to submit to a chemical test convictions, from a class A misdemeanor to 
a class C felony. Three or more convictions will result in a minimum mandatory 
sentence of 360 days imprisonment.

The bill also extends existing vehicle forfeiture provisions for driving while intoxicated 
or refusing to submit to a chemical test, to make vehicle forfeiture mandatory upon 
a first conviction. A person havif"j an ascertainable security interest in a forfeited 
vehicle, other than the person who committed the offense resulting in the forfeiture, 
would be permitted to seek remission of the forfeiture. A court hearing would be 
required. A t the present time, the state rarely seeks vehicle forfeiture in DWI cases. 
SCS HB 445 (JUD) would require the state to seek forfeiture in 3000 cases per year. 
This note assumes that 10 percent of these cases will result in a remission hearing. 
Such hearings can be expected to take one-half day of judicial time.

At the present time, approximately 700 persons are charged and 650 persons are 
convictec each year for driving while intoxicated three or more times. Handling these 
as felony cases rarher than misdemeanor cases will substantially increase the court 
costs associated with the offense. An average misdemeanor DWI trial can be 
expected to last two days, and is tried before a six member jury. A felony DWI trial 
can be expected to average five d r .  :n length, and would be tried before a 12 
member jury. The extra time results ' *• the more serious consequences of a felony 
conviction; attorneys for both sidei- spend more time on matters such as jury 
selection, examination of witnesses, and motion practice.

Because of the more serious consequences of a felony conviction, and because the 
mandatory minimum penalty is much longer than the current mandatory minimum for 
most third and subsequent DWI convictions, the trial rates can be expected to increase 
substantially. Because there is no prosecutorial discretion with respect to charge or 
recommended sentence as there is in most other felony cases, the trial rate for this 
crime will most likely equal or exceed the trial rate for more serious felonies with 
presumptive sentences. This note assumes that the trial rate will increase from 
approximately five percent to 20 percent.

Unlike misdemeanor cases, felony cases require presentment to a grand jury. SCS HB 
445 (JUD) will increase the number of cases presented to grand juries each year by 
approximately 15 percent, with a corresponding increase in grand jury costs.

Fiscal notes for legislation which requires additional judicial time normally assume that 
retired judges will receive pro tern appointments to hear the new caseload. This is the
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most economical way of increasing the availability of judges, since the court system 
only needs to pay a retired judge the difference between his or her retirement benefits 
and the salary of an active judge. However, the caseload increase made by SCS HB 
445 (JUD) is so large that it cannot be met by existing pro tern resources; additional 
superior court judgeships will need to be added by the legislature. Because this bill 
does not create those judgeships, this note does not reflect such costs; instead, it 
reflects the lower cost of pro tern judges. This is misleading, in that the bill cannot 
be implemented without the addition of several superior court judgeships or the full­
time reassignment of several judges handling civil cases, with the resulting massive 
slippage in the civil caseload.

This fiscal note estimates a trial rate of 20 percent. Note that each increase of five 
percent in the trial rate for this offense would require an additional full-time judge. 
Thus, it is possible that this note dramatically underestimates the actual costs of SCS 
HB 445 (JUD).
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Alaska Court Svstom 
Fiscal Analysis 
SCSHB 445 IJLID1

Personal Services
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In-Court Clerk, range 12A, Anchorage, PFT, 12 months 
In-Court Clerk, range 12A, Anchorage, P R ,  12 months 
In-Court Clerk, range 12A, 1st District, P R ,  12 months 
In-Court Clerk, range 12A, 4th Dlstrjct, P R ,  12 months
Bailiffs, range 6A, all courts, NPP, 43 months, 4 positions-
Law clerk, range 13D, Anchorage, P R ,  12 months 
Law clerk, range 13D, Anchorage, P R ,  12 months
Secretary, range 12A, Anchorage, P R ,  12 months 
Secretary, range 12A, Anchorage, P R ,  12 months ‘
Court Clerk II, range 10A, Anchoragp, P R ,  12 months 
Court Clerk II, range 10A, Anchoragp, P R ,  12 months

Salary Benefits Total

50% vested $48,300 $30,370 - $78,670
50% vested 48,300 30,370 78,670
50% vested 48,300 30,370 78,670
50% vested 48,300 30,370 78,670

27,108 12,234 39,342
27,108 12,234 39,342
27,108 12,234 39,342
30,780 13,200 43,980
76,320 8,492 84,812
31,824 13,474 45,298
31,824 13,474 45,298
27,108 12,234 39,342
27,108 12,234 39,342
24,012 11,419 35,431
24,012 11,419 35,431

New position costs

Personal services cost offset for existing judicial and clerical resources devoted to DWI misdemeanors

Net Personal Services

Travel . '

Judicial travel to outlying courts 

Contractual :

Petit Jury fees for 140 felony trials (20% trial rate on 700 cases) of 5 days, 13 jurors at $25 day 
Grand jury fees. Estimated 15% increase In grand jury oosts (using FY 93 costs of $175,900)
Jury casts offset for fees paid In existing misdemeanor trials 
Telephone, postage and other contrjactual costs related'to new employees

Total contractual costs

Supplies
Estimated supply costs far new employees and from Increased workload 

Equipment (one-time cost)

Equipment fo r  new pe rm anen t fu ll-p ’m e positions

Tota l estimated cost

801,640

(96,200)

705,440

35,000

227,500
28,385
(36,750)

5,000

222,135

2,000

22,300

$986,375
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FISCAL NOTE
STATE OF ALASKA BILL NO. SCSHB 445 (JUD) revised
1994- LEGISLATIVE SESSION
Revision Dato: 05/04/94_________________________ Dept. Afleeted: Alaska Court System____________________
Title: DWI Laws ________________ ______________BRU: Trial_Courts_______________________________
 ____________ Components: _______________________________ ___________
Sponsor: By request of the Governor
Requestor: ____  COMPONENT SERIAL NO. 768

EXPEN DmJRES/REt/ENUES______________ (Thousands of Dollars)
O P E R A T I N G  E X P E N D I T U R E S FY 95 FY 96 FY 97 FY 98 | FY 99 FY00
P E R S O N A L  S E R V I C E S
T R A V E L
C O N T R A C T U A L
S U P P L I E S
E Q U I P M E N T
L A N D  &  S T R U C T U R E S
G R A N T S  &  C L A I M S

947.9 947,9 947.9 947.9 | 947.9 947.9
’ 35.0 35.0 35.0 35.0 I 35.0 35.0
’315.5 315.5 315.5 315.5 315.5 315.5

2.5 2.5 2.5 2.5 2.5 2.5
1 41.3 *

-•

T O T A L  O P E R A T I N G 1 ,342.2 1,300.9 1,300.9 i ,300.9 1,300.9 1,300.9

C A P r T A L  E X P E N D I T U R E S

C H A N G E  I N  R E V E N U E S  ( )

F U N D  S O U R C E _____________________________________________  ( T h o u s a n d s  o f  D o l l a r s )
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHT1A 
Other

•
i

1 ;3 4 2 .2 1 ,3 0 0 .9 1 ,3 0 0 .9 1 ,3 0 0 .9 1 ,3 0 0 .9 1 ,3 0 0 .9
1

TOTAL 1 ,3 4 2 .2 1 ,3 0 0 .9 1 ,3 0 0 .9 1 ,3 0 0 .9 1 ,3 0 0 .9 1 ,3 0 0 .9

POSmONS
FULL-TIME 15.0 15.0 15.0 15.0 I 15.0 15.0
PART-TIME 4.0 4.0 4.0 4.0 I 4.0 4.0
TEMPORARY 6.0 6.0 6.0 6.0 6.0 6.0

Estimate of current year (FY 94) cost: $ None

ANALYSIS: (Attach a  separata page if necessary) 
See attached analysis.

•Prepared by: 
Agency:

Approved by:

C. S . Christensen Ill.iStaff Counsel (_  X ' '(  S  Phone: 264 .,228
Alaska Court System:   Date: 0J/04/94

—  y  .

Arthur H. Snowden, II, Administrative Director "
Agency: Alaska Court Systenm_______________________________________ ________ Date: 05/04/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE 
Rev 8/93 Page 1 of 4



ALASKA COURT SYSTEM REVISED
SCS HB 445 (JUD) 5/4/94
FISCAL ANALYSIS

SCS HB 445 (JUD) increases the penalty for three or more driving while intoxicated 
or refusing to submit to a chemical test convictions, from a class A misdemeanor to 
a class C felony. Three or more convictions will result in a minimum mandatory 
sentence of 360 days imprisonment.

The bill also extends existing vehicle forfeiture provisions for driving while intoxicated 
or refusing to submit to a chemical test, to make vehicle forfeiture mandatory upon 
a first conviction. A person having an ascertainable security interest in a forfeited 
vehicle, other than the person who committed the offense resulting in the forfeiture, 
would be permitted to seek remission of the forfeiture. A court hearing would be 
required. At the present time, the state rarely seeks vehicle forfeiture in DWI cases. 
SCS HB 445 (JUD) would require the state or municipalities to seek forfeiture in over 
4000 cases per year. This note assumes that 10 percent of these cases will result in 
a remission hearing. Such hearings can be expected to take one-half day of judicial 
time. In addition, there are approximately 4400 persons charged with first or second 
offense DWI each year, either by the state or a municipality. The trial rate for these 
persons is approximately two percent. If the penalty is increased to include forfeiture 
of a vehicle, the trial rate will undoubtedly increase. This note assumes that the trial 
rate for first and second offenders will increase to six percent.

At the present time, approximately 700 persons are charged and 650 persons are 
convicted each year for driving while intoxicated three or more times. Handling these 
as felony cases rather than misdemeanor cases will substantially increase the court 
costs associated with the offense. An average misdemeanor DWI trial can be 
expected to last two days, and is tried beforn a six member jury. A felony DWI trial 
can be expected to average five days in length, and would be tried before a 12 
member jury. The extra time results from the more serious consequences of a felony 
conviction; attorneys for both sides spend more time on matters such as jury 
selection, examination of witnesses, and motion practice.

Because of the more serious consequences of a felony conviction, and because the 
mandatory minimum penalty is much longer than the current mandatory minimum for 
most third and subsequent DWI convictions, the trial rates can be expected to increase 
substantially. Because there is no prosecutorial discretion with respect to charge or 
recommended sentence as there is in most other felony cases, the trial rate for this 
crime will most likely equal or exceed the trial rate for more serious felonies with 
presumptive sentences. This note assumes that the trial rate will increase from 
approximately five percent to 20 percent.

Unlike misdemeanor cases, felony cases require presentment to a grand jury. SCS HB

p a g e  2  o f  4



445 (JUD) will increase the number of cases presented to grand juries each year by 
approximately 15 percent, with a corresponding increase in grand jury costs.

Fiscal notes for legislation which requires additional judicial time normally assume that 
retired judges will receive pro tern appointments to hear the new caseload. This is the 
most economical way of increasing the availability of judges, since the court system 
only needs to pay a retired judge the difference between his or her retirement benefits 
and the salary of an active judge. However, the caseload increase made by SCS HB 
445 (JUD) is so large that it cannot be met by existing pro tern resources; two 
additional district judgeships will need to be created by the supreme court, and 
additional superior court judgeships will need to be created by the legislature. This 
fiscal note ref'ects the cost of two new district judges. However, because SCS HB 
445 (JUD) does not create new superior court judgeships, this note does not reflect 
such costs; instead, it reflects the lower cost of pro tern judges. This is misleading, 
in that the bill cannot be implemented without the addition of several superior court 
judgeships or the full-time reassignment of several judges handling civil cases, with the 
resulting massive slippage in the civil caseload.

This fiscal note estimates a felony trial rate of 20 percent. Note that each increase 
of five percent in the trial rate for this offense would require an additional full-time 
judge. Thus, it is possible that this note dramatically underestimates the actual costs 
of SCS HB 445 (JUD).

page 3 of 4
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Alaska Court Svstem 
Fiscal Analysis 
SCSHB 445 fJUDI revised

Pe rsona l Serv ices
Salary Benefits Total

vested $48,300 $30,370 • S78.670
vested 48,300 30,370 78,670
vested 48,300 30,370 78,670
vested 48,300 30,370 78,670

81,888 48,422 128,310
27,108 12,234 39,342
27,108 12,234 39,342
27,108 12,234 39,342
30,780 13,200 43,980

remission hrgs 54,216 24,468 78,684
76,320 3,492 84,812
31,824 13,474 45,298
31,824 13,474 45,298
27,108 12,234 39,342
27,108 12,234 39,342

24,012 11,419 35,431
24,012 11,419 35,431
24,012. 11,419 35,431

2 District Court Judge, Anchorage, P,FT, 12 months
In-Court Clerk, range 12A, Anchorage, PFT, 12 months (Superior) 
In-Court Clerk, range 12A, Anchorage, PFT, 12 months (Superior) 
In-Court Clerk, range 12A, 1st District, PFT, 12 months (Superior) 
In-Court Clerk, range 12A, 4th District, PFT, 12 months (Superior) 
2 In-Court Clerk, range 12A. Anchorage, PFT, 12 months (District
Bailiffs, range 6A, all courts, NPP, 60 months, 6 positions
Law clerk, range 13D, Anchorage, PFT, 12 months (Superior)
Law clerk, range 13D, Anchorage, PFT, 12 months (Superior)
Secretary, range 12A, Anchorage, Pj=T, 12 months (Superior) 
Secretary, range 12A, Anchorage, PpT, 12 months (Superior)

Court Clerk II, range 1QA, Anchorage, PFT, 12 months 
Court Clerk II, range 10A, Anchorage, PFT, 12 months 
Court Clerk II. range 10A, Anchorage, PFT, 12 months

New position costs

Personal services cost offset for existing judicial and clerical resources devoted to DWI misdemeanors

Net Personal Services
Travel
Judicial travel to outlying courts 

Contractual
Petit jury fees for 140 felony trials (20%  trial rate on 700 cases) of 5 days, 13 jurors at $25 day 
Grand jury fees. Estimated 15% increase in grand jury costs (using FY 93 costs of $175,900)
Jury costs offset for fees paid In existing 3rd DWI misdemeanor trials
Petit jury fees for 176 new misdemeanor trials (@  6% trial rate) of 3 days, 7 jurors at $25 day
Telephone, postage and other contraotual costs related to naw employees

Total contraotual costs
Supplies
Estimated supply costs for new employees and from Increased workload

Equipment (one-time cost)
Equipment for new permanent full-tljme positions

Tota l estim ated cost

1,044,065

(96,200)

947,865

35,000

227,500
26,385
(38,750)
92,400
6,000

315,535

2,500

41,250

$ 1 ,3 4 2 ,1 5 0



F I S C A L  N O T E

STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO. SCS HB 445 (Jud)

Revision Date: • Copt. Allociod: Administration
Title: "An Act relating to administrative or court BRU Office of Public Advocacy

revocation of a driver's license....’ Component: Office of Public Advocacy
Sponsor: Rules Committee
Requestor: (S) Jud COMPONENT SERIAL NO. 43

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00

PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPfvENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 0.0 0.0 0.0
Other. 0.0 0.0 0.0 0.0 0.0 0.0
Total 0.0 0.0 0.0 0.0 0.0 0.0
Estimate o f current year (FY94) cost: hone
POSmONS:
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYS IS : (Attach a separate page if necessary)

Prepared by: 
Division:

Brant McGee, Director
Office of Public Advocacy

Approved by Commissioner: 
Agency:

Nancy Bear Users

Phone: 2 7 4 -1  6 8 4  
Date:

f t

Date:
_____________ Administration ____________
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's '' ..islative Office

&

Pago 1 ol1



F I S C A L  N O T E

S T A T E  O F  A L A S K A
1 9 9 4  L E G I S L A T I V E  S E S S IO N
Revision Date: 
Title:

B I L L  N O . S C S  H B  4 4 5  (J u d )

'An Act relating to operating or driving a motor 
vehicle, commercial motor vehicle, aircraft, or watercraft....*

Sponsor: Senate Rules Committee_____________ ________
Requestor: _____________________________________________

Expenditures/Revenues

Oopt. Allociod: 
_B.rU:
Component:

Administration
Public Defender Agency
Public Delender Agency

COMPONENT SERIAL NO.

(Thousands of Dollars)

1631

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

377.7 389.0 400.7 412.7 425.1 437.9
3.0 3.1 3.2 3.3 3.4 3.5
6.0 6.2 6.4 6.6 6.8 7.0
6.0 6.2 6.4 6.6 6.8 7.0
9.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 401.7 404.5 416.7 429.2 442.1 455.4

CAPITAL EXPENDITURES

CHANGE IN REVENUES ( )

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 401.7 404.5 416.7 429.2 442.1 455.4
1005 GF/Program Receipts
1006 GF/MHTIA
Other
Total 401.7 404.5 416.7 429.2 442.1 455.4
Estimate o f current year (FY94) cost: $ -0- -
POSITIONS:
FULL-TIME 5 5 5 5 5 5
PART-TIME 2 2 2 2 2 2
TEMPORARY
ANALYSIS: (Attach a separate page if necessary)

See attached.

P npared by: John B. Salemi, Director Phone: 2 6 4 - 4 4 0 0
Division: Public Defender Agency j Date:

Approved by Commissioner: Nancy Bear Usera\fl l | \ , \  /  Date:
Agency: Administration \\ \l\r 7

PREPARER TO PROVIDE ALL DISTRIBUTION1 CCJPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office Pago 1 ol 5



f i s : a l  n o t e

S T A T E  O F  A L A S K A  B I L L  N O . S C S  H B  4 4 5  M n r f l
1 9 9 4  L E G IS L A T IV E  S E S S IO N

ANALYSIS:

T h e  C o m m i t t e e  S u b s t i t u t e  m a k e s  a t h i r d  DWI o r  r e f u s a l  c o n v i c t i o n  a 
f e l o n y  crime, w i t h  a m a n d a t o r y  y e a r  in jail. W h i l e  t h e  o r i g i n a l  
b i l l ' s  i m p l i e d  c o n s e n t  p r o v i s i o n  h a d  n e g l i g i b l e  f i s c a l  i m p a c t ,  t h i s  
p r o p o s a l  w o u l d  h a v e  a p r o f o u n d  a n d  i m m e d i a t e  f i s c a l  i m p act.
D e p a r t m e n t  o f  M o t o r  V e h i c l e  s t a t i s t i c s  i n d i c a t e  t h a t  in t h e  l a s t  t h r e e  
years, s u c h  a c h a n g e  w o u l d  h a v e  r e s u l t e d  in an  i n c r e a s e  o f  b e t w e e n  650 
a n d  750 n e w  f e l o n y  c h a r g e s  p e r  year. T h e  i n c r e a s e d  s e r i o u s n e s s  o f  t h e  
c h a r g e  a n d  the c o n s e q u e n t  c o s t  to d e f e n d  a s s u r e  t h e  l i k e l i h o o d  of 
P u b l i c  D e f e n d e r  a p p o i n t m e n t .  F e l o n y  c h a r g e s  are the m o s t  e x p e n s i v e  
a n d  w o r k  i n t e n s i v e  o f  P u b l i c  D e f e n d e r  cases. W i t h  the p o s s i b i l i t y  of 
a f e l o n y  r e c o r d  a n d  a m a n d a t o r y  y e a r  in prison, t h e r e  is l i t t l e  l i k e­
l i h o o d  o f  a p l e a  to t h e  c h a r g e .  T r i a l  p r e p a r a t i o n ,  i n v e s t i g a t i o n ,  
i n d e p e n d e n t  c h e m i c a l  tes t i n g ,  p o s s i b l e  a c c i d e n t  r e c o n s t r u c t i o n ,  e x p e r t  
t e s t i m o n y ,  a n d  c o n s t i t u t i o n a l  c h a l l e n g e s  as w e l l  as l e n g t h y  t r i a l s  
w i l ^  be  t h e  l i k e l y  c o n s e q u e n c e .  N a t i o n a l  l a w  e n f o r c e m e n t  s t a n d a r d s  
r e q u i r e  a m i n i m u m  o f  f o u r  a t t o r n e y s  q u a l i f i e d  to c o n d u c t  f e l o n y  l i t i­
gation, as w e l l  as n e c e s s a r y  s u p p o r t  s e r v i c e s .

Budcrei: A n a l y s i s

100 P e r s o n a l  S e r v i c e s

2 - Attorr.v.-\- Tlx - A n c h o r a g e  146.8

1 - A t t o r n e y  III - F a i r b a n k s  83.1
1 - A t t o r n e y  III - J u n e a u  73.4
1 - L e g a l  S e c r e t a r y  I - A n c h o r a g e  36.9
1/2 - L e g a l  S e c r e t a r y  I - F a i r b a n k s  19.1
1/2 - L e g a l  S e c r e t a r y  I - J u n e a u  1 18.4

3 77.7
200 T r a v e l

O u t e r  o f f i c e s  f r o m  A n c h o r a g e ,
F a i r b a n k s ,  a n d  J u n e a u  3.0

300 C o n t r a c t u a l

O f f i c e  S p a c e  6.0

400 S u p p l i e s  6.0

500 E q u i p m e n t  (one time) . 9.0

T O T A L  401.7

Page 2 of 5



Position Title
Attorney III

No. of Positions Range / Step
22/A

Barg. Unit
PX

Time Status
PPT

Staff Months
43

Location
EBA - JBA - AVVA

Election District
50- 60 -3

TYPE OF EXPENDITURE AMOUNT
Salary
Benefits
Premium Pay
Other

Total Personal Services

220,920
82,216

303,136
Travel 3,000
Contractual 6,000

Commodities 4,000
Equipment 6,000

Other
Total Cost 322,136

FUNDING SOURCE FOR TOTAL COST
i ederal Receipts 1002
G.F. Match 1003
General Fund 1004 322,136
I-A Receipts 1007
CIP Receipts 1061
Other

Justification
This bill, CSSB 27Q ;s "'d  re f i l l in an additional 650 to 750 new felony cases per year for the 
Public Defender Agency. The recommended felony load for an attorney is 150 cases so the 
agency will need a minimum of 4 attorneys plus support staff. Two Attorney Ill's and a Legal 
Secretary I would be assigned to Anchorage; one Attorney 111 and a part-time Legal Secretary 1 
would be assiged to Fairbanks and Juneau respectively. The attorneys would include a travelling 
calendar to serve outer agency offices with fewer cases.

1/Leg94/17/I1607d.kp

Request For 
N ew  Position

AGENCY ADMINISTRATION FY 95 I
BRU PUBLIC DEFENDER AGENCY

COMPONENT PUBLIC DEFENDER AGENCY 1 Pafie 3 of 5 j
|  Revised Date; 1



Position Title
Legal Secretary 1

No. o f Positions Range / Step _ Barg. Unit
1 10/A " GGU

Time Status Staff Months
PFT 12 1 Location Election District

EBA 50
TYPE OF EXPENDITURE AMOUNT Justification

This bill, CSSB 279, could result in an additional 650 to 750 new felony cases per year for the 
Public Defender Agency. The recommended felony load for an attorney is 150 cases so the 
agency will need a minimum of 4 attorneys plus support staff. Two Attorney I ll ’s and a Legal 
Secretary I would be assigned to Anchorage; one Attorney 111 and a part-time Legal Secretary 1 
would be assigned to Fairbanks and Juneau respectively. Thu attorneys would include a 
travelling calendar to serve outer agency offices with fewer cases.

Salary 24,756
Benefits 12,110
Premium Pay
Other

Total Personal Services 36,866
Travel -0-
Contractual -0-
Commodities 1,000
Equipment 1,500
Other

Total Cost 39,366
FUNDING SOURCE FOR TOTAL COST •

Federal Receipts 1002
G.F. Match 1003
General Fund 1004 39,366
I-A Receipts 1007
CIP Receipts 1061
Other

f ' : ' ' ’

i /  Leg94 /17/11607b. kp
■ n H B n H o m M r a H n H B M M n a H K J i

Request For 
N ew  Position

AGENCY 

• BRU 
COMPONENT

ADMINISTRATION
PUBLIC DEFENDER AGENCY
PUBLIC DEFENDER AGENCY Page 4 of 5 S

Revised Date:

FY 95 |



Position Title
Legal Secretary I (Part-Time)

No. of Positions Range / Step
10/A

Barg. Unit
GGU

Time Status
PPT

Staff Months
12

Location
JBA - AVVA

Election District
bO-3

TYPE OF EXPENDITURE AMOUNT
Salary
Benefits
Premium Pay
Other

Total Personal Services

25,25-1
12,250

37,50-1
Travel -0-

Contractual -0-

Commodities 1,000

Equipment
Other

Total Cost 40,004
FUNDING SOURCE FOR TOTAL COST

Federal Receipts 1002
C.F'. Match 1003
General Fund 1004
I-A Receipts 1007
C1P Receipts 1061
Other

Justification
This bill, CSSB 279. could result in an additional 650 to 750 new felony cases per year for the 
Public Defender Agency. The recommended felony load for an attorney is 150 cases so the 
agency will need a minimum of four attorneys plus support staff. Two Attorney's 111 and a Legal 
Secretary 1 would be assigned to Anchorage; one Attorney III .and a part-time Lev 1 Secretary I 
would be assigned to Fairbanks and Juneau respectively. The attorneys would include a 
travelling calendar to serve outer agency offices with fewer cases.

1,500

40,004

1/Leg94/17/I1607a.kp

AGENCY ADMINISTRATION

Request For 
N ew  Position

FY 95 j
BRU PUBLIC DEFENDER AGENCY

COMPONENT PUBLIC DEFENDER AGENCY 1 Page 5 o f 5 1
R Revised Date:'U 1



S T A T E  O F  A L A S K A
199 4  L E G IS L A T IV E  S E S S IO N

F IS C A L  N O T E
B I L L  N O . S C S I IB  4 4 5  am  (J U D !

Revision Date: Mav 2. 1994____________________
Title: "...relating to operatinq...a motor vehicle...
classifying certain...offenses as felonies..."________
Sponsor: Senate Rules/By Request of the Governor
Requestor: Governor's Office/OMB_____________

EXPENDITURES/REVENUES:

Department Affected: Department of Law
BRU: Prosecution__________________________
Component: Third Judicial District___________
Fourth .Judicial District______________________
COMPONENT SERIAL NO. 0087 through 0088

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL 604.6 604.6 604.6 604.6 604.6 604.6
TRAVEL 40.0 40.0 40.0 40.0 40.0 40.0
CONTRACTUAL 51.3 51.3 51.3 51.3 51.3 51.3
SUPPLIES 27.9 23.4 23.4 23.4 23.4 23.4
EQUIPMENT 62.5 ,  •
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 783.3 719.3 719.3 719.3 719.3 719.3

CAPITAL

REVENUE

FUNDING:
1002 Federal
1003 GF Match
1004 GF 786.3 719.3 719.3 719.3 719.3 719.3
1005 GF/Program
1006 GF/MHTIA - •
OTHER -
TOTAL 786.3 719.3 7.19.3 719.3 719.3 719.3
POSITIONS:
FULL-TIME ' 9.0 9.0 9.0 9.0 9.0 9.0
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: -0-
ANALYSIS: (Attach a separate page if necessary.) 
Please see the attached analysis.

Leaues. DinPrepared by: Richard I
Division: Administrative Se

Approved by Commissioner: Bruce M. Botelho.
Agency: Department of Law

I f o r I
ornev General

Phone: 465-3672 
Date: Mav 2. 1994

Date: Mav 2. 1994

PREPA RER  TO  PRO V IDE  ALL D ISTR IBU T IO N  C O P IES  TO  G O V E R N O R 'S  LEG ISLA T IVE  OFFICE
F o r fu r th e r  d is tribu tion  in fo rm a tio n  ca ll th e  G o v e rn o r 's  L eg is la tiv e  O ffic e

Ri 1 1 / 9 3  P a g e ___ 1___ o f 2



F IS C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O . SC S IT B  4 4 5  am  { J U D }
1 9 9 4  L E G IS L A T IV E  S E S S IO N

ANALYSIS CONTINUATION:
i * •

The Senate Judiciary Committee Substitute for HB 445 amends the state's laws concerning driving while 
intoxicated, and implied consent to submit to a chemical test to determine intoxication, in three important respects.

First, the bill gives police officers the authority to administer a chemical test to drivers involved in a serious 
accident. Refusal could result in the same penalties for refusing to take a chemical test after being arrested for driving 
while intoxicated. Granting this authority to police officers was the original intent of the bill.

Second, the bill increases thn penalty for three or more driving while intoxicated convictions, from a class A 
misdemeanor to a class C felony. The bill similarly raises the penalty for three or more refusing to submit to a chemical 
test convictions from a class A misdemeanor to a class C felony. This bill also provides that three or more convictions 
will result in a minimum mandatory sentence of 360 days of imprisonment.

Third, the bill extends existing optional vehicle forfeiture provisions for driving while intoxicated or refusing to 
submit to a chemical test, to make vehicle forfeiture mandatory upon a first conviction. Currently, the state's vehicle 
forfeiture provisions do not apply until the third conviction for driving while intoxicated or refusing to submit to a chemical 
test. A person having an ascertainable security interest in a forfeited vehicle, other than the person who committed the 
offense resulting in the forfeiture, would be permitted to seek remission of the forfeiture. A court hearing would be 
required to effect remission of a forfeited vehicle.

Increasing the penalty for a third offense to a class C felony, and invoking vehicle forfeiture for a first offense, will 
have a substantial impact on the Department of Law.

About 650 persons are currently penalized each year for driving while intoxicated for the third or more times. 
Consequently, prosecutors will be required to handle these prosecutions as felonies with attendant increased judicial 
processes, such as grand jury, motion practice, and appeals. This is a significant increase in the number of felonies 
handled annually, where the statewide total is now about 4,000. Furthermore, the number of offenses where forfeiture 
would apply would jump from 650 a year (where the state has the seldom-used option to seek forfeiture) to over 3,000 
a year where the state would be required to seek forfeiture. As a result, state attorneys would b j required to represent 
.the stcte at a very large number of remission hearings. . '

Based on the foregoing, the following new positions (and new positions costs) wiM be needed to implement the 
increased penalty provisions provided in the bill.



A n c h o r a g e

F a i r b a n k s

K e n a i

S E  A l a s k a  
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Location P o s i t i o n Per. Svc. T r a v e l 1 C o n t r . S u p p l i e s E c m i p m e n t T o t a l

A A t t o r n e y I I I 7 2 . 1 3 . 0 8.6 3.3 6.5 9 3 . 5
A A t t o r n e y I I I 7 2 . 1 3 . 0 3.6 3.3 6.5 9 3 . 5

B A t t o r n e y I I I 7 2 . 1 3 . 0 8.6 3.3 6 .5 9 3 . 5

A / B Leg. Sec. I 3 7 . 3 - 0 - 6.0 2.4 8.5 5 4 . 2

A A t t o r n e y I I I 8 1 . 7 7 . 5 4 . 0 3.3 6.5 1 0 3 . 0

B A t t o r n e y I I I 8 1 . 7 7 . 5 4 . 0 3.3 6.5 1 0 3 . 0

A / B Leg. Sec. I 3 8 . 6 - 0 - 3.5 2.4 8 .5 5 3 . 0

A / B  , A t t o r n e y II I 7 6 . 9 6.0 4.0 3.3 6.5 9 6 . 7

A/Br A t t o r n e y I I I 7 2 . 1 1 0 . 0 4.0 3.3 6.5 95 . 9

6 0 4 . 6 4 0 . 0 51 . 3 2 7 . 9 6 2 . 5 7 8 6 . 3

A  =  N e w  f e l o n y  c a s e l o a d  
B =  N e w  f o r f e i t u r e  r e m i s s i o n  c a s e l o a d

1$ 2 5 ,000 in r e i m b u r s a b l e  t r a v e l  is i n c l u d e d  f o r  D e p a r t m e n t  o f  P u b l i c  S a f e t y  
c h e m i s t s / l a b o r a t o r y  e x p e r t s  t r a v e l  o u t s i d e  of  A n c h o r a g e  t o  t e s t i f y / v e r i f y  i n t o x o m e t e r  
r e s u l t s  a g a i n s t  i n t o x o m e t e r  c h a l l e n g e s .
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It is a n t i c i p a t e d  t h a t  f e d e r a l  h i g h w a y  f u n d s  t h r o u g h  t h e  
H i g h w a y  S a f e t y  P l a n n i n g  A g e n c y  w i l l  b e  a v a i l a b l e  t o  f u n d  t h e  
i n i t i a l  t h r e e  y e a r s  of  t h i s  p o s i t i o n .  C o n t i n g e n t  u p o n  t h e  s u c c e s s  
of t h e  p r o g r a m  a n d  r e v i e w  b y  t h e  r e g i o n a l  a d m i n i s t r a t o r ,  f e d e r a l  
h i g h w a y  f u n d s  m a y  b e  a v a i l a b l e  t o  c o n t i n u e  t h i s  p o s i t i o n  b e y o n d  t h e  
i n i t i a l  t h r e e  y e a r  p e r i o d .

T R S O N A L  S E R V I C E S  
S a l a r y  - C r i m i n a l i s t  I R a n g e  15, S t e p  A  $ 3 4 , 2 6 0  
B e n e f i t s  1 5 , 3 2 1

Total Personal Services $49,581
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D e p a r t m e n t  of P u b l i c  S a f e t y  
F i s c a l  N o t e  A n a l y s i s  
L a w  L o g  9 4 - 0 0 1 9
M a n d a t o r y  D r u g / A l c o h o l  T e s t i n g  
P a g e  2 of  4

I n  1992, 382 m a j o r  i n j u r y  c r a s h e s  i n v o l v i n g  a p p r o x i m a t e l y  550 
d r i v e r s  a n d  89 f a t a l  c r a s h e s  i n v o l v i n g  a p p r o x i m a t e l y  125 d r i v e r s  
w e r e  r e p o r t e d  s t a t e w i d e .

I m p l e m e n t a t i o n  of t h i s  l e g i s l a t i o n  w i l l  r e q u i r e  c h e m i c a l  t e s t  
o r  t e s t s  tc> b e  a d m i n i s t e r e d  a t  t h e  d i r e c t i o n  o f  a l a w  e n f o r c e m e n t  
o f f i c e r  w h o  h a s  r e a s o n a b l e  g r o u n d s  t o  b e l i e v e  t h a t  a p e r s o n  w a s  
o p e r a t i n g  o r  d r i v i n g  a m o t o r  v e h i c l e  o r  c o m m e r c i a l  v e h i c l e  i n v o l v e d  
i n  a n  a c c i d e n t  t h a t  c a u s e s  d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  t o  
a n o t h e r  p e r s o n ,  f o r  t h e  p u r p o s e  of d e t e r m i n i n g  t h e  p r e s e n c e  o f  
c o n t r o l l e d  s u b s t a n c e s  in t h a t  p e r s o n ' s  b l o o d  a n d  u r i n e ,  e v e n  i f  t h e  
p e r s o n  is n o t  u n d e r  a r r est.

T h e  S c i e n t i f i c  C r i m e  D e t e c t i o n  L a b o r a t o r y  o v e r s e e s  a l l  b r e a t h  
i n s t r u m e n t  t e s t s  s t a t e w i d e .  A p p r o x i m a t e l y  6 , 0 0 0  D W I  b r e a t h  t e s t s  
a r e  c o n d u c t e d  p e r  y e a r  b y  c i t y  a n d  s t a t e .  A d d i t i o n a l l y  2 5 0  b l o o d  
t e s t s  a r e  a d m i n i s t e r e d  f o r  t h e  p u r p o s e  of d e t e r m i n i n g  t h e  a l c o h o l  
c o n t e n t  o f  t h e  p e r s o n ' s  b l o o d .  I t  is e s t i m a t e d  t h a t  a p p r o x i m a t e l y  
30 0  c h e m i c a l  t e s t s  w i l l  b e  a d m i n i s t e r e d  s t a t e w i d e  p e r  y e a r  t o  
d e t e c t  t h e  a p r e s e n c e  of  a l c o h o l  a n d / o r  c o n t r o l l e d  s u b s t a n c e s  in 
d r i v e r s  o f  m o t o r  v e h i c l e s  or  c o m m e r c i a l  v e h i c l e s  t h a t  a r e  i n v o l v e d  
i n  a c c i d e n t s  t h a t  c a u s e  d e a t h  o r  s e r i o u s  p h y s i c a l  i n j u r y  t o  a n o t h e r  
p e r s o n .

T o  p e r f o r m  t h i s  f u n c t i o n  t h e  S c i e n t i f i c  C r i m e  D e t e c t i o n  
L a b o r a t o r y  w i l l  r e q u i r e  o n e  a d d i t i o n a l  s c i e n t i s t ,  a C r i m i n a l i s t  I, 
w h o  w i l l  b e  a t r a i n e d  T o x i c o l o g i s t .  T h i s  e m p l o y e e  w i l l  u t i l i z e  a 
s o p h i s t i c a t e d  I o n  T r a p  M a s s  S p e c t r o m e t e r  i n s t r u m e n t  t o  a n a l y z e  
urine' a n d  b l o o d  s a m p l e s  t o  d e t e r m i n e  t h e  p r e s e n c e  o r  t h e  l a c k  o f  
t h e  p r e s e n c e  of  a l c o h o l  a n d / o r  c o n t r o l l e d  s u b s t a n c e s .  O t h e r  d u t i e s  
p e r f o r m e d  b y  t h i s  e m p l o y e e  w o u l d  i n c l u d e :  i n s t r u m e n t a l
i d e n t i f i c a t i o n  o f  c o n t r o l l e d  s u b s t a n c e s ;  d r u g  a n a l y s i s  of s p e c i m e n s  
f r o m  s u s p e c t s  in  m u r d e r  a n d  a s s a u l t  c a s e s ;  a n a l y s e s  of s o l i d  
d o s a g e s  o f  c o n t r o l l e d  s u b s t a n c e s ;  a n d  o t h e r  t a s k s  a s s o c i a t e d  w i t h  
t h e  S t a t e w i d e  B r e a t h  A l c o h o l  P r o g r a m  s u c h  a s  i n s t r u m e n t  c a l i b r a t i o n  
a n d  c e r t i f i c a t i o n .

C u r r e n t l y ,  t h e  S c i e n t i f i c  C r i m e  D e t e c t i o n  L a b o r a t o r y  is n o t  
p e r f o r m i n g’ t h e s e  t o x i c o l o g y  a n a l y s e s ;  t h e y  a r e  s e n t  o u t - o f - s t a t e .  
T o  o u r  k n o w l e d g e ,  t h e r e  a r e  n o  l a b o r a t o r i e s  i n  t h e  s t a t e  ( o t h e r  
t h a n  t h i s  l a b o r a t o r y )  e q u i p p e d  t o  d o  t h e s e  a n a l y s e s .  A d d i t i o n a l l y ,  
i f  c o u r t  t e s t i m o n y  is n e e d e d  of t h e  a n a l y s t ,  i t  is v e r y  c o s t l y  t o  
b r i n g  t h e m  u p  f r o m  t h e  L o w e r  48 f o r  c o u r t  p u r p o s e s .



D e p a r t m e n t  of P u b l i c  S a f e t y  
F i s c a l  N o t e  A n a l y s i s  
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I t  is a n t i c i p a t e d  t h a t  f e d e r a l  h i g h w a y  f u n d s  t h r o u g h  t h e  
H i g h w a y  S a f e t y  P l a n n i n g  A g e n c y  w i l l  b e  a v a i l a b l e  t o  f u n d  t h e  
i n i t i a l  t h r e e  y e a r s  of t h i s  p o s i t i o n .  C o n t i n g e n t  u p o n  t h e  s u c c e s s  
of t h e  p r o g r a m  a n d  r e v i e w  b y  t h e  r e g i o n a l  a d m i n i s t r a t o r ,  f e d e r a l  
h i g h w a y  f u n d s  m a y  b e  a v a i l a b l e  t o  c o n t i n u e  t h i s  p o s i t i o n  b e y o n d  t h e  
i n i t i a l  t h r e e  y e a r  p e r i o d .

P E R S O N A L  S E R V I C E S
S a l a r y  - C r i m i n a l i s t  I R a n g e  15, S t e p  A  $ 3 4 , 2 6 0  
B e n e f i t s  1 5 , 3 2 1

Total Personal Services $49,581
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R ev is ion  D a te : _________________________________
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Com ponen t: P ub lic  D e fe n d e r Agency

O P E R A T IN G FY  9 5 FY  9 6 FY  9 7 F Y  9 8 FY  9 9 FY  0 0
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STATE OF ALASKA

1994 LEGISLATIVE SESSION

FISCAL NOTE

BILL NO.: SCS CSHB 445(JUD)

Revision Dale: Dept Affected: Corrections
Tide: DWI Laws BRU: All

Sponsor House Rules Component: All
Requestor. Senate Judiciary Component Serial tf: 694-1884

Expenditures/Revenues (Thousands o f Dollars)
OPERATING EXP. FY95 FY96 FY97 FY98 FY99 FYOO
PERSONAL SERVICES
TRAVEL s n  )
CONTRACTUAL / ' u e c c )
SUPPLIES
EQUIPMENT >
LAND & STRUCTURES
GRANTS,CLAIMS
MISCELLANEOUS 11,896.4 12,257.2 12,624.9 13,003.7 13,393.8 13,795.6
TOTAL OPERATING 11,896.4 12,257.2 12,624.9 13,003.7 13,393.8 13,795.6

CAPITAL EXP 20,000.0 0.0 0.0 0.0 0.0 0.0

CHANGES IN REVENUES oo' 0.0 0.0 0.0 0.0 0.0
FUND SOURCE
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts
1006 GF/MHTIA 
Oilier

31,896.4* 12,257.2* 12,624.9* 13,003.7* 13,393.8* 13,795.6*
ft ft ft ft ft ft

TOTAL 31,896.40 12,257.20 12,624.90 13,003.70 13,393.80 13,795.60
Estimate o f  any current year (FY 94 ) cost S 0.0
POSITIONS
FULL-TIME ft ft ft ft ft ft

PART-TIME ft ft ft ft ft ft
TEMPORARY ft ft ft ft ft ft

ANALYSIS: Please see the attached explanation.

Prepared bv: D iane Schcnker, Special Assistant S A —/— — - /< ’ v Phone: 4 6 5 - 4 6 4 3 / 7 8 6 - 2 1 4 7
Division : O ffice o f  the Comm issioner Z  \ Date: ^5
Approved bv: JL Frank Prewitt, Jr.. Commissioner ft—r \  \ a~T^y  ) Date: . 3
Agency: Department of Corrections_______________________________________________ Page 1 of 5



Fiscal Note/DOC 
SCS CSHB 445(JUD)
May 3, 1994 
Page 2 of 5

The bill authorizes chemical testing of breath, blood, and urine to determine the presence of 
alcohol or other controlled substances if a person is involved in a motor vehicle accident that 
causes death or serious physical injury. This is expected to impact the department by 
increasing the chances of conviction for manslaughter or certain assault crimes involving 
motor vehicles.

The bill also makes a third conviction for DWI or refusing a chemical test a class C felony, 
punishable by a minimum of 360 days of imprisonment. An offender may be ordered by the 
court to take antabuse to prevent consumption of alcohol, as a condition of probation.

Assumptions

1. Attachment A reflects the annual number of cases of third-time or higher DWI/Refusal 
cases, based upon information from the Department of Public Safety, Division of Motor 
Vehicles, 1991-93. The average number per year is approximately 685 cases.

2. Current minimum sentences of imprisonment for third, fourth, and fifth(+)-time 
offenders are 60, 120, and 360 days, respectively. DOC randomly surveyed prisoner records 
convicted for third and subsequent DWI/Refusals to arrive at the "average sentence" length in 
the table below. Combining this average sentence-length information with the DMV data on 
rate of occurrence provides the expected total prisoner-days per year for these offenses under 
current law. The result is a weighted average of 92 days for an average sentence for third or 
subsequent offenders. With deduction for statutory good time (SGT), this would result in an 
average period of incarceration of approximately 60 days.

OFFENSE # OF CASES PER 
DMV (1993)

Av e r a g e  s e n t e n c e
(DOC FILE REVIEW)

IMPRISONMENT 
DAYS PER YEAR

3rd offense 423 75 days 31,725
4th + offense 224 125 days 28,000
TOTAL 647 92.3 59,725



Fiscal Note/DOC 
SCS CSHB 445(JUD)
May 3, 1994 
Page 3 of 5

3. The bill would require a minimum sentence of imprisonment of 360 days for third and 
subsequent convictions. With deduction for statutory good time, this would result in actual 
imprisonment for 240 days. Subtracting the average 60 days of imprisonment served under 
current law, there would be an increase of 130 days of incarceration in each case. (This 
assumption should be considered conservative since it is based upon the minimum sentence in 
every case.) For 647 cases per year, 180 days of additional incarceration would result in 
116,460 additional prisoner-days per year (647 X 180 = 116,460).

4. 116,400 prisoner-days per year will require 319 additional correctional beds. (116,400 
days divided by 365 days per year.) The system cannot absorb any additional prisoners 
without additional beds, since it has been operating over emergency capacity for more than a 
year and faces a contempt motion at this time. Additionally, many DWI cases are already 
awaiting prison space due to severely backlogged court report lists. These felony DWI cases 
would be remanded directly to DOC, it is assumed, based upon the seriousness of the offense 
and the well-known inability of the system to accommodate those placed on waiting lists in a 
timely manner.

It is assumed that two thirds of the new beds would be state correctional beds. By definition 
of the crimes addressed in the bill, this is a repeatedly non-compliant population who present 
high risk of reoffense and will have to be carefully screened for furlough eligibility in 
community settings.

5. Based on Assumption #4, DOC will need 200 new state correctional beds, at an 
average construction cost of $100,000 per bed. An additional 119 CRC beds will be 
purchased through contract.

6. The average daily cost of incarceration based upon a weighted average of state 
correctional beds and community residential center beds is approximately $98 per day. It is 
assumed that this population will be spending time in both prison and community placements.

5. Felony cases require preparation of Presentence Investigation reports by the 
Community Corrections component. These reports are not prepared in misdemeanor cases. 
The cost of report preparation is estimated at $750 per report for staff investigation, criminal 
checks, writing, preparation, and presentation to the court.

6. It is assumed that felony offenders will be placed on formal, supervised probation for 
approximately 2 years, average, based upon anecdotal information from DOC probation staff. 
This should be considered conservative, since the maximum period of probation could be up 
to five years. (Misdemeanor cases are not supervised on probation by DOC, so all 
supervision will be additional costs.)



Fiscal Note/DOC 
SCS CSHB 445(JUD)
May 3, 1994 
Page 4 of 5

7. Regular probation is estimated to cost approximately $6 per day, but involves 
infrequent face-to-face contact. If a probationer is ordered to take antabuse as a condition of 
probation, additional indeterminate expenses may be incurred to cover medical prescriptions 
and any special monitoring necessary to ensure compliance.

8. The state receives payments from local governments in Anchorage, Juneau, and 
Fairbanks, for incarcerating misdemeanants prosecuted and convicted of local misdemeanant 
charges. By changing third and subsequent DWI/Refusal cases to felonies, the state will carry 
the burden of all incarceration costs. However, this effect might be lessened by the fact that 
as felons, many offenders will be furloughed to CRCs where they will be allowed to work 
and contribute 25% of their earnings to the state. DOC will probably request changes in 
program receipt authority as a result of these factors.

9. A substantial number of third or subsequent offenders will have prior felonies, thus 
falling under presumptive sentencing laws. A substantial number of these offenders will 
violate probation, be revoked, and be returned to custody for additional periods of time. The 
additional costs attributable to these factors underscore the conservative nature of this fiscal 
estimate.

Operating Expenses

116,400 prisoner-days X $98 per day = $11,407,200 in FY95 

(Adjusted for inflation by 3% in subsequent years)

647 cases X $750 per PSI = $485,250 in FY95 (adjusted for 3% inflation thereafter.)

647 cases per year X 1 year probation at $6 per day = $3,882 in FY95

647 cases on second year of probation plus 647 new cases at $6 per day = $7,764 in FY96 
and subsequent years. (Subsequent years adjusted for 3% inflation.)

Capital Expenses

Out of the 319 new beds per year, 119 are assumed to be CRC beds under contract, the cost 
of which is included in the operating costs above. The remaining 200 beds will have to be 
added to the state correctional system:

2 0 0  X  $ 1 0 0 ,0 0 0  p e r  b ed  =  $  2 0 ,0 0 0 ,0 0 0



91 -93BA C .X LS

Num ber o f  adm inistrative driver's license revocations fo r breath a lcoho l concentration
o f  .1 0  o r greater 8AC and refusa l to subm it to a chemical te s t.

1991 1 9 9 2 1 9 9 3
1 s t o ffen se 3 6 3 8 3 5 3 2 3 2 2 4
2nd  o ffe n se 1141 1 1 2 4 1 2 2 3
3 rd  o ffen se S 3 7 5 S 4 7 0 S 4 2 3
4 th  and subsequent o ffen se ( '  < 2 8 3 i /  2 7 6 f  1 2 2 4

■ )r^i
I

This tab le does not re fle c t the number o f cou rt convictions f o r  the criminal charge o f
DW I o r Refusa l to subm it to  a chemical test.



STATE OF ALASKA

1994 LEGISLATIVE SESSION

s O a /'

FISCAL NOTE £ >

BILL NO. SCSHB 445 am fFIN)_____________

Revision Date: Mav 4. 1994___________________
Title: "...relating to operating...a motor vehicle...
classifying certain...offenses as felonies..."________
Sponsor: Senate Rules/By Request of the Governor 
Requestor: Senate Finance____________________

EXPENDITURES/REVENUES:

Department Affected: Department of Law
BRU: Prosecution______________________
Component: Third Judicial District______

COMPONENT SERIAL NO. 0087

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL 72.1 72.1 72.1 72.1 72.1 72.1
TRAVEL 3.0 3.0 3.0 3.0 3.0 3.0
CONTRACTUAL 8.6 8.6 8.6 8.6 8.6 8.6
SUPPLIES 3.3 2.4 2.4 2.4 2.4 2.4
EQUIPMENT 6.5
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 93.5 86.1 86.1 86.1 86.1 86.1

CAPITAL

REVENUE

FUNDING:
1002 Federal
1003 GF Match
1004 GF 93.5 86.1 86.1 86.1 86.1 86.1
1005 GF/Program
1006 GF/MHTIA
OTHER
TOTAL 93.5 86.1 86.1 86.1 86.1 86.1
POSITIONS:
FULL-TIME 1.0 1.0 1.0 1.0 1.0 1.0
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: -0-
ANALYSIS: (Attach a separate page if necessary.) 
Please see the attached analysis.

Prepared by: Richardichard I. Pegues. Din
Division: Administrate

( \  _Approved by Commissioner: Bruce M. Botelh
Agency: Department of Law \  Date: Mav 4. 1994

PREPA RER  TO  PRO V ID E  ALL D ISTR IBU T IO N  CO P IE S  TO  G O V E R N O R 'S  LEG ISLAT IVE  OFFICE
For fu r th e r  d is tribu tion  in fo rm a tion  ca ll th e  G o v e rn o r 's  Leg is la tive  O ffic e

R ev  11 / 9 3  Page 1 o f .



FISCAL NOTE

STATE OF ALASKA

1994 LEGISLATIVE SESSION

BILL NO. SCSHB 445 am (FIN)

ANALYSIS CONTINUATION:

The Senate Finance Committee Substitute for HB 445 amends the state's laws concerning driving while intoxicated, 
and implied consent to submit to a chemical test to determine intoxication, in two important respects.

First, the bill gives police officers the authority to administer a chemical test to drivers involved in a serious 
accident. Refusal could result in the same penalties for refusing to take a chemical test after being arrested for driving 
while intoxicated.

Second, the bill extends existing optional vehicle forfeiture provisions for driving while intoxicated or refusing to 
submit to a chemical test, to make vehicle forfeiture mandatory upon a third or subsequent conviction. Mandatory 
forfeiture would apply only if the person convicted was the sole owner of the vehicle, and if the vehicle had a value of 
at least $1,000. Consequently, it is likely that a large number of prosecutions for third-time offenses will be contested, 
where offenders who now plead guilty will be inclined to plead not guilty in an attempt to save their vehicle from forfeiture. 
Of the 650 persons currently penalized each year for driving while intoxicated for the third or subsequent time, 50 to 60 
new misdemeanor trials will probably occur. This new trial caseload is far more than that handled by a single attorney. 
However, because a large part of the caseload will occur in the Third Judicial District, a single attorney should bt dded 
to the Anchorage District Attorney's Office. In addition to handling the Anchorage caseload, this office also handles case 
overload problems at the other prosecutors' offices in the district and thus there will be a position available district-wide 
to absorb the new trial caseload.



L o c a t i o n  P o s i t i o n  Per. Svc. T r a v e l  C o n t r .  S u p p l i e s  E q u i p m e n t  T o t a l  C o s t

A n c h o r a g e  A t t o r n e y  I I I  7 2 . 1  3 . 0  8 . 6  3.3 6.5 9 3 . 5

7 2 . 1  3 . 0  8 . 6  3.3 6.5 9 3 . 5

T h i s  p o s i t i o n  w i l l  b e  n e e d e d  t o  o f f s e t  t h e  a d d i t i o n a l  c o n t e s t e d  m i s d e m e a n o r  t r i a l s  t h a t  w i l l  o c c u r  
a s  a r e s u l t  o f  m a n d a t o r y  v e h i c l e  f o r f e i t u r e s  f o r  t h i r d - t i m e  o r  s u b s e q u e n t  D W I / r e f u s a l  c o n v i c t i o n s .



GOVERNOR H IC K E L ’S 
DW I LAWS

(SB 279 & HB 445)

G o v e r n o r  H i c k e l  h a s  i n t r o d u c e d  legislation to r e m o v e  the i m p a i r e d  driver 

f r o m  the A l a s k a ' s  h i g h w a y s .  T h e  m a i n  objective of  this legislation is to p r o v i d e  

"implied c o n s e n t "  for, a n d  a d m i n i s t r a t i o n  of, c h e m i c a l  tests to detect the p r e s e n c e  

of d r u g s  i n  drivers of m o t o r  vehicles or c o m m e r c i a l  m o t o r  vehicles i n v o l v e d  in 

accidents t h a t  c a u s e  d e a t h  or serious physical injury.

I m p a i r e d  driving, a n d  c r a s h e s  related to it a c c o u n t  for m o r e  t h a n  h al f  of all 

traffic d e a t h s  in A l a s k a  a n d  is a m o n g  t h e  n a t i o n’s l e a d i n g  p r o b l e m s .  D e s p i t e  a 

rising tide of  public indignation, the w i d e  variety of drugs, their u s e  in c o m b i n a ­

tion w i t h  alcohol or o t h e r  drugs, a n d  their availability c o m b i n e  to p r o d u c e  a  m a j o r  

public safety p r o b l e m  to A l a s k a’s h i g h w a y s .

T h e  G o v e r n o r ’s legislation a m e n d s  t h e  i m p l i e d  c o n s e n t  statutes to specify 

tha t  a  p e r s o n  w h o  o p e r a t e s  a  m o t o r  vehicle or c o m m e r c i a l  m o t o r  vehicle in this 

state is c o n s i d e r e d  to h a v e  gi /en c o n s e n t  to s u b m i t  to a c h e m i c a l  test or tests of 

the p e r s o n’s blood a n d  urine for the p u r p o s e  of  d e t e r m i n i n g  the p r e s e n c e  of b o t h  

alcohol a n d  d r u g s  if the p e r s o n  is i n v o l v e d  in a n  a cci d e n t  that c a u s e s  d e a t h  or 

serious phys i c a l  injury to a n o t h e r  person, e v e n  if t h e  p e r s o n  is n o t  u n d e r  arrest. 

T h e  tests m a y  be  a d m i n i s t e r e d  at t he direction of a  l a w  e n f o r c e m e n t  officer w h o  

h a s  r e a s o n a b l e  g r o u n d s  to believe that the p e r s o n  w a s  o p e r a t i n g  a  m o t o r  vehicle 

or c o m m e r c i a l  vehicle that w a s  i n v o l v e d  in a n  a c c i d e n t  that c a u s e d  d e a t h  or 

serious physical injury to a n o t h e r  person.

T h e  p e n a l t y  for refusal to s u b m i t  to a  c h e m i c a l  test u n d e r  the provision of 

t h e  legislation is a  C l a s s  A  m i s d e m e a n o r  a n d  will result in r evocation of the 

driver’s license, privilege to drive, or privilege to o b t a i n  a  license, in addi t i o n  to 

o ther c r i m i n a l  penalties. If a  p e r s o n  h a s  b e e n  notified of the penalties that will 

result f r o m  refusal to s u b m i t  to a c h e m i c a l  test, a n d  the p e r s o n  refuses to s u b m i t ,  

the c h e m i c a l  test m a y  n o t  b e  g i v e n  u n l e s s  the p e r s o n  h a s  b e e n  a r r e s t e d  a n d  the 

arrest r esulted f r o m  a n  accident that c a u s e s  d e a t h  or  serious physical injury to 

a n o t h e r  person.

D r i v i n g  is a  privilege g r a n t e d  b y  the state tha t  c a n  b e  c o n d i t i o n e d  u p o n  

c o n s e n t  to r e a s o n a b l e  terms. T h i s  legislation will p r o v i d e  l a w  e n f o r c e m e n t  a n d  

p r o s e cutors w i t h  the tools t h e y  n e e d  to c o m b a t  the significant h i g h w a y  safety 

p r o b l e m s  p r e s e n t e d  b y  those drivers w h o  u s e  d r u g s  a n d  t h e n  c a u s e  fatal or serious 

injury accidents.

SPONSOR STATEMENT
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DEPARTMENT OF PUBL IC  SAFETY
O F F I C E  O F  T H E  C O M M I S S I O N E R

WALTER J. HICKEL. GOVERNOR

Richard L. Burton
?ner

JUNEAU. ALASKA 99811-1200 
PHONE: (907) •165-A322 
FAX: (907) -165-1362

February 16, 1994

D R U G S  I N  S E R I O U S  I N J U R Y  A N D  F A T A L  A C C I D E N T S

F A C T  S H E E T

1. Very few studies have been conducted of drug use by drivers involved in crashes. What 
limited data is available has focused on limited geographic areas and special driver 
populations such as young males.

2. In 1988, the National Highway Transportation Administration synthesized existing 
research in a report to Congress and found that drugs were present in 10-22 percent of 
crash involved drivers.

3. Los Angeles Police Department personnel estimate that 20 percent of persons arrested 
for impaired driving were under he influence of drugs. In addition, when drugs were 
found in either crash involved or arrested drivers, they were found most often in 
combination with alcohol.

4. Urine is generally the best specimen to screen for the presence of a drug, but blood is 
necessary if you wish to know the degree of influence of the drug as well as possible 
dose and time of administration.

5. If you want to know if a suspect was under the influence of a drug at the time of 
committing an offense, a blood and urine sample should be collected as close to the time 
of the offense as possible.

6. In one study blood specimens were obtained from nearly 2,000 fatally injured drivers 
from seven states. Drugs other then alcohol were present in approximately 18 percent of 
these drivers.

7. A second recentstudy which was a far more comprehensive which focused on fatally 
injured drivers who died within four hours of ihe crash. Blood specimens were collected 
from a sample of 1,882 fatally injured drivers from 13 sampling sites, encompassing 
three entire states (Massachusetts, North Carolina, and Wisconsin), and selected counties 
in California, Nevada, Texas and Virginia. The results of the tests are as follows:

a. Alcohol was found in 52 percent of fatalities.

12-L2LH FACT SHEET



c. 64 percent of drug cases also had alcohol.

d. A drug was detected without alcohol in 6.3 percent of fatalities.

e. Abuse drugs (e.g., marijuana, cocaine) were found most frequently in the 25-54 
age group.

f. Marijuana and cocaine were found more frequently in urban crashes than in 
rural ones.

g. Prescription drugs were found most frequently in the over 55 age group.

h. Drugs were found mostly in males.

i. Regional difference: Amphetamines were found nearly exclusively in California; 
Marijuana/cocaine were unusually prevalent in Dallas, TX; and Wisconsin had 
the lowest abuse drug involvement.

8. With a urine sample, the lab is able to screen for a wide range of all types of controlled 
substances in detail very cheaply. Then the lab is able to go back after identifying
the controlled substance in the urine and quantify the amount through the blood test. If 
blood alone is submitted it is a very cumbersome, slow expensive process to attempt to 
identify multiple substances or in essence screen the blood.

9. The following substances are usually checked during a routine urine screen.

A. Stimulants
1. Amphetimines
2. methamphetamine
3. "MDA"
4. Dexedrine

B. Depressants
1. Barbiturates
2. Seconal
3. Nembutal

C. Tranquilizers
1. Valium
2. Librium

D. Opiates
1. Morphine
2. Percodan
3. Heroin
4. Dilaudid

E. Antidepressants
1. Elavil

i



F. Marijuana

G. Cocaine

H. LSD

L o r n  M .  C a m p b e l l  ( N a m e  of Su b m it t e r )

H.SPA________________ (Agency)

465-4374__________ (Phone Number)



I

WALTER J. NICKEL. GOVERNOR

DEPARTMENT OF PUBLIC SAFETY
R i c h a r u  L .  B u r t o n  

C o m m i  s s i o n e r

P.O. BOX 11 izco
JUNEAU. ALASKA 99811-1200

O F F I C E  O F  T H E  C O M M I S S I O N E R
PHONE: 1907) ̂ 65-1322 
FAX: 1907) 5-1362

M a n d a t o r y  D r u g / A l c o h o l  T e s t i n g  
D i s c u s s i o n  P a p e r

"A b i l l  to provide fo r implied consent fo r , and adm in istra tion  
o f, chemical te s t  to detect the presence o f drugs in  d r ive rs  of 
motor veh ic le s or commercial, veh ic les that are involved in  
accidents that cause death or serious p h ys ica l in ju ry  to another 
person".

Th is proposed le g is la t io n  gives law enforcement o f f ic e r s  
add itiona l too ls they need to combat the s ig n if ic a n t  highway 
sa fe ty  challenge presented by those d r ive rs  who use drugs and 
then cause fa ta l or serious in ju ry  acc iden ts .

D i s c u s s i o n :

Much deserved a tten tio n  has been focused on drunk d r iv in g , while 
the re la ted  dangers presented by in d iv id u a ls  d r iv in g  under the 
in fluence of drugs other than alcohol or taken in  conjunction 
w ith  alcohol or other drugs have had l i t t l e  a tte n tio n . One of 
the reasons fo r the lack  of a tten tion  has been a la ck  of le g is ­
la t io n  a llow ing fo r the taking of blood and urine samples in  
those cases where drug use may be suspected.

The impact of in te n tio n a l or un in ten tiona l drug abuse on motor 
veh ic le  operation in  our h igh ly mobile so c ie ty  i s  enormous as 
there cu rre n tly  are obtainable over 20,000 p re sc r ip tio n  drugs; 
100,000 over-the-counter drugs; 500 i l l i c i t  drugs; and 200 herbal 
drugs.

Drug use has become prevalent in  our so c ie ty . An estimated 
twenty-three m ill io n  people are marijuana use rs , at le a s t f iv e  
m illio n  people use cocaine, and even a g reater number use 
psychcactive p re sc rip tio n  and over-the-counter medication.

There are unique subcategories of d r ive rs  whose apparent drug 
use patterns d i f f e r  from those of the general d r iv in g  population. 
For example, commercial truck d rive rs  e x h ib it  a su b s ta n t ia lly  
lower alconol-involvement crash rate than do passenger veh ic le  
d r iv e rs . In  1985, f iv e  percent of the d r iv e rs  of heavy trucks 
involved in  fa ta l crashes had been d rin k ing  whereas th ir ty - fo u r  
percent o f the d r iv e rs  of passenger ve h ic le s  involved in  fa ta l 
crashes had consumed a lcoho l. However, tru ck  d r iv e rs  were found 
to have been more apt to use stim u lan ts .

12-L2LH
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The National Transportation Safety Board (NTSB) re leased a study 
in  October 1988 revea ling  that at le a s t 26 accidents of 
189 heavy truck accidents from 1985 to 1987 co n c lu s ive ly  involved 
drug or alcohol abuse. In  one case, the d r iv e r of a heavy truck 
s tru ck  the rear o f a queue of four other heavy tru c k s ; the d rive r 
had not s le p t in  the previous fo rty-fo u r hours and had consumed 
a lcoho l, amphetamines, and cocaine in  an attempt to stay  awake.

Another unique subgroup appears to be young male d r iv e rs . An 
o ften -c ited  study (Compton, A Report to Congress 1988) of drug 
incidence among f a t a l ly  in ju red  young male d r iv e rs  in  C a lifo rn ia  
found higher ra tes of drug use in  general and marijuana and 
cocaine use in  p a r t ic u la r  than among the general population.
One or more drugs were detected in  81 percent of 440 male d rive rs  
aged 15 to 34 k i l le d  in  veh ic le  crashes, whereas two or more 
drugs were detected in  43 percent. In  add ition , drugs other than 
alcohol ra re ly  were detected alone; the drugs u su a lly  were found 
in  combination w ith  alcohol and genera lly  the BAC le v e ls  were 
0.10 percent or h igher. The .se of drugs among young d r iv e rs  is  
thought to present a greater r is k  than among the general popu­
la t io n  since youths are beginning to experiment w ith  drugs 
and are inexperienced at d r iv in g .

The wide v a r ie ty  o f drugs, th e ir  use in  combination w ith  alcohol 
or other drugs, and th e ir  a v a i la b i l i t y  combine to produce a major 
pub lic  sa fe ty  problem to the na tio n 's  highways.

I t  i s  the consensus of the Highway Sa fe ty Planning Agency that 
passage of th is  le g is la t io n  w i l l  provide law enforcement w ith  an 
ad d itio na l too l in  which to remove the impaired d r iv e r  from 
the s ta te 's  highways.

Executive D irecto r
A laska Highway Sa fe ty  Planning Agency
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STATE:

General .Reference:

A R I Z O N A

A r i z o n a  R e v i s e d  S t a t u t e s  Anno t a t e d

B a s i s  f o r  a QW[ C h a r o e :

S t a n d a r d  QWI O f f e n s e :

i l l e g a l  P e r  Se Law ( 8AC/8 rAC L e v e l ) :

P r e s u m p t i o n  (8AC L e v e l ) :
T ype s  o f  D r u g s / D r u g s  and A l c o h o l :

O t h e r :

Un d e r  t he  i n f l u e n c e  o f  i n t o x i c a t i n g  l i q u o r  
§ 28—6 9 2 ( A ) ( 1 )
0.10 and Any C o n t r o l l e d  S u b s t a n c e  i n  a 
P e r s o n ’ s Body3 § 2 S - 6 9 2 ( . A ) ( 2 )  fi ( 3 )
0.10 § 2 8 - 6 9 2 ( E ) ( 3 )
U n d e r  t he  i n f l u e n c e  o f  ( 1 )  Any O rug ,  a v a p o r  
r e l e a s i n g  s u b s t a n c e  c o n t a i n i n g  a t o x i c  su b s t a n c e  
o r  ( 2 )  a c o m b i n a t i o n  o f  l i q u o r ,  d r u g s  o r  t o x i c  
v a p o r  r e l e a s i n g  s u b s t a n c e  i f  t h e  p e r s o n  i s  
i m p a i r e d  t o  t he  s l i g h t e s t  d e g r e e .  5 2 3 —5 9 2 ( A ) ( • :  
f o r  Commerc ia l  M o t o r  V e h i c l e  O p e r a t o r s ,  s ee  o .

C h em i ca l  B r e a t h  T e s t s  f o r  BAC. 'BrtC L e v e l :

P r e l i m i n a r y  B r e a t h  T e s t  Law:

I m p l i e d  C o n s e n t  Law:
A r r e s t  R e q u i r e d  ( Y e s / H o ) :  
i m p l i e d  C o n s e n t  Law A p p l i e s  t o  

D r u g s  ( Y e s / M o ) :
R e f u s a l  t o  S u bm i t  t o  Chem ica l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :
O t h e r  I n f o r m a t i o n :

Ye s  § 2 8 - 6 9 1 . 0 1  ( B a s e d  on r e a s o n a b l e  s u s p i c i o n  
o f  a 0WI o f f e n s e . )

Ye s  § 2 8 - 6 9 1 (A)

Yes  § 2 8 - 6 9 1 (A)

Yes  ( C r i m i n a l  i  C i v i l  Ca se s )  § 2 8 - 5 9 2 ( 1 )  
S p e c i a l  N o t e :  P o l i c e  o f f i c e r s  may r e q u e s t
p e r s o n s  ( e . g ,  m ed i c a l  f a c i l i t y  p e r s o n n e l ) ,  who 
c o l l e c t  b i o o d ,  u r i n e  o r  o t h e r  b o d i l y  s u b s t a n c e s  
f r om  s u s p e c t e d  0WI o f f e n d e r s ,  t o  s u p p l y  s amp l e s  
o f  such s u b s t a n c e s  t o  l aw  e n f o r c em e n t  
a u t h o r i t i e s  f o r  t e s t i n g ;  see §23—6 9 2 { J ) .  Such 
s am p l e s  can a l s o  be o b t a i n e d  v i a  s e a r c h  
w a r r a n t s ;  s e e  § 2 8 - 6 9 ' ( 0 ) .

C hem- ca l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  5AC Le v e l  
Whi ch A re  A u t h o r i z e d  U n d e r  t he  Im p l i e d  C o n s e n t  Law:

B l o o d : 
U r i n e :  
O t h e r :

Ye s  § 23 - 6 9 1  
Ye s  § 2 8 - 6 9 !
" O t h e r  b o d i l y  s u b s t a n c e s " 52 3 - 6 9 1

T h i s  S t a t e ' s  i l l e g a l  p e r  se l aw a l s o  makes i t  an o f f e n s e  t o  o p e r a t e  a mo t o r  v e h i c l e  w i t h  a 
b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e i  o f  0 . 1 0  o r  mo r e .  § 2 8 - 6 9 2 ( 0 )
“■It i s  a C l a s s  1 m i s d e m e a n o r  f o r  any  p e r s o n  u n d e r  21 y e a r s  o l d  t o  o p e r a t e  a m o t o r  v e h i c l e  w i t h  
any " s p ; i t u o u s  l i q u o r "  i n  t h e i r  b od y .  J a i l - n o t  mo r e  t han o mons :  f i n e - n o t  more t han  S 2 . S 0 0 .
See j . i j _ 2 d d ( 3 4 ) ,  J - 2 a 6 ( 8 ) .  i j - 7 0 1 ,  1 3 - 7 0 7 ,  1 3 - 8 0 1  & 1 3 - 3 0 2 .
3 £ x c e o t  i n  c a s e s  whe r e  a p e r s o n  was i m p a i r e d  i n  t h e  " s l i g h t e s t  d e g r e e . "  a p e r s o n  i s  n o t  g u i l t y  
o f  t h i s  o f f e n s e  i f  t h e y  a r e  l e g a l l y  e n t i t l e d  t o  u se  t h e s e  d r u g s .  § 2 3 - 5 9 2 ( 3 )

3 -  23
11 th Ed i tion
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3 a s i s  f o r  a  O W I  C h a r g e :

S t a n d a r d  OWI O f f e n s e :

I l l e g a l  P e r  Se Law { 3AC/3 rAC L e v e l ) :  
P r e s u m p t i o n  (SAC L e v e l ) :
Types  o f  D r u g s / A 1 c c n o l  and D r u g s :

O t h e r :

C~emica l  3 r a a t h  T e s t s  ‘‘ o r  9AC /S r - C  L e v e ' : 

P r e l i m i n a r y  B r e a t h  T e s t  Law:

STATE:

General Reference:

I m p l i e d  C o n s e n t  Law:
A r r e s t  R e q u i r e d  ( Y e s / M o ) :
I m p l i e d  C o n s e n t  Law A p p l i e s  t o  

D r u g s  ( Y e s / N o ) :
R e f u s a l  t o  Submi t  t o  Chemica l  T e s t  

A dm i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

CALIFORNIA
W e s t ' s  A n n o t a t e d  C a l i f o r n i a  Codes

U n d e r  t h e  i n f l u e n c e  o r  a n  a l c o h o l  i t  o e v e r a o e
V e h .  C o d e  $ § 2 3 1 5 2  & 2 2 1 5 1
O . O s ' ^ 1, V e h .  C o d e  § § 2 2 ! : 2 ( b i  a n o  I 2 ' 5 3 ( b )
0 . 0 8  V e n .  C o d e  § 2 3 1 5 5 ( 2 )
U n d e r  t h e  i n f l u e n c e  o f  \ ‘ • A n y  O n u c  t r  ( 2 )  a  
C o m b i n a t i o n  o f  A l c o h o l  e n d  A n y  D r u g - 1 V e h .  C o c e  
§ § 2 3 1 5 2  & 2 3 1 5 3
F o r  C o m m e r c i a l  M o t o r  V a n i c ’ s  O p e r a : : - : ,  j s i  0 . 
3 —AS.
F o r  b i c v c l e  r i d e r s ,  s e e  : * e  S o e c i a ’  " s t e  b e ' : * .

Ye s  Ven .  Code § Z 3 T 3 7 ( h '• (M o t s :  A : 5 7  m av  be
c o n d u c t e d  w i t h o u t  l e g i s l a t i v e  a u r : * . : ; t y .  . a .G.  
O p i n i o n  3 8 - 1 1 0 2 .  O c t .  2 5 .  1 9 89 )

Y e s  V eh .  Code §2 31 57

Y e s  Van .  Code § 2 3 1 5 7 ( a ) , l '

Y e s  ( C r i m i n a l  4  C i v i l  Ca se s '  Veh .  C ; : s  
§ 2 3 1 5 7 ( a ) ( 4 )
A p e r s o n ,  who ha s  been a r r e s t e d  f o r  a I V I  
o f f e n s e ,  may be compe l  l e e  to su bm i t  t :  a b i c o c  
t e s t  f o r  e i t h e r  a i c o h o i  c s r c e n t r a t i o -  ; r  t h e  
p r e s e n c e  o f  d r u g s .  See “ e r c e r  v .  D ep a r tm en t  o f  
M o t o r  V e h i c l e s ,  3 0 9  P . 2d aq.i  ( C a l .  ’ r ? ’ 1 .

Chemica l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  3AC Lev e l  
Which A re  A u t h o r ; : e d  Undgr  t h e  [ m o i l e d  C o n s e n t  L a w :

3 i r o d :  
U1 i n e :  
.’ t h e r :

Y e s  Veh .  Code § 2 31 57  
Y e s  Veh .  Code § 2 3 1 5 7  
None

' s p e c i a l  j u v e n i l e  o f f e n s e  a t  0 . 0 5  ( S t a n d a r d :  P e r c e n t  by w e i g h t  o f  a l c o h o l  i n  t he  b l o o d ) ;  s ee
Veh .  Code 6 2 3 1 4 0 ( a ) .o  *
^Tne r e g u l a r  s t a n d a r d s  f o r  3AC and 3rAC ( r e s p e c t i v e l y  g r ams o f  a l c o h o l  p ? r  100 m i l ) : r : t ? r s  o f
b l o o d  and a r ams  o f  a l c o h o l  o e r  2 1 0  l i t e r s  o r  b r e a t h )  a r e  u sed  f o r  t h e  i l ’ - c s l  o e r  : e  ? f f e « s a .  
S ’ ’• N o t e :  I t  i s  i l l e g a l  t o  be u n d e r  t h e  i n f l u e n c e  o f  c e r t a i n  " c o n t r o l l e d  s u b s t a n c e s "  1 " e s p e c t i v e
o f  x h e t h e r  t h e  o f f e n d e r  was o p e r a t i n g  a m o t o r  v e h i c l e .  H e a l t h  and S a f e t y  Code § '■ : : !

S p e c i a l  N o t e :  Unde r  V eh .  Code § 2 ' 2 0 0 . 5 .  i t  >s i l l e g a l  t o  r i d e  a b i c y c l e  ? r  t h e  h > c - - a . t  - h i  l a
u n d e r  t h e  i n f l u e n c e  o f  e i t h e r  a l c o h o l  o r  p r u a s .  T h i s  s e c t i o n  p r o v i d e s  t ue t  a p e r s e *  : : —s i t t i n g  
t h i s  o f f e n s e  may be f i n e o  n o t  mor e t han  S 2 5 0 .  T h i s  s e c t i o n '  f u r t h e r  p r o v i o s s  t h a t  a s ea son 
u n c e r  21 y e a r s  o l d .  who commi ts  t h i s  o f f e n s e ,  i s  s u b j e c t  t o  l i c e n s e  s u s o e n s i o n  u n d e r  Veh.  Code 

• § 1 3 2 0 2 . 5 ;  s e e  t h e  S o e c i a l  Noce on p .  3 - 5 0  f o r  d e t a i l s  on t h i s  l i c e n s e  s u s p e n s i o n .
3 - 4 3

H t h  E d i t i o n
I

  _______________________________



STATE:

General Reference:

COLORADO
C o l o r a d o  R e v i s e d  S t a t u t e s

:asis for a OWI Charge:

S t a n d a r d  OWI O f f e n s e :

I l l e g a l  P e r  Se Law (BAC/BrAC L e v e l ) :  
P r e s u m p t i o n  (SAC L e v e l ) :

T ypes  o f  O rua s / 'Q ru gs  and A l c o h o l :

O t h e r :

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l / i m p a i r e d  by t he  
c o n s u m p t i o n  o f  a l c o h o l  —i - l 2 0 2 ( 1 ) ( a ) 4  ( b )
0 . 1 0 1 § 4 2 - 4 - 1 2 0 2 ( 1 . 5 ) ( a )
> 0 . 0 5 - D r i v i n g  w h i l e  i m p a i r e d  0 . 1 0 - 0 r i v i n g  u n d e r  
t h e  i n f l u e n c e  S J 2 - J - 1 2 0 2 C2 ) ( b ) 4  ( c )
( 1 )  Any Or-ug o r  ( 2 )  a C om b i n a t i o n  o f  A l c o h o l  and 
O r u a s ^  ( a p p l i e s  t o  b o t h  d r i v i n g  u n d e r  t h e  
i n f l u e n c e  and d r i v i n g  w h i l e  i m o a i r e d )  
§ 5 4 2 - 4 - 1 2 0 2 ( 1 ) ( a )  4  4 2 ~ - ! 2 0 2 ( 1 ) ( b >
F o r  C om mer c i a l  N o c o r  V e h i c l e  O c e r a t o r s ,  ' e e  p . 
3 - 6 3 .

Chemical Breath Tests for 3AC. B.-̂ C Level

P r e l i m i n a r y  3 r e a t h  T e s t  Law:
I m p l i e d  C o n s e n t  Law:

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m o i i e d  C o n s e n t  Law Acp ’ i e s  t o  
D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  Su bm i t  t o  Chen . i ca i  T e s t  
A d m i t t e d  : i c o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Ye s - 1 2 0 2 ( 2 . 5 )

No O n l y  p r o b a b l e  c a u s a  i s  r e q u i r e d ;  an a c t u a l  
a r r e s t  i s  n o t  n e c e s s a r y .  5 - 2 - - —1 2 0 2 { 3 } { a ) ( I I )  
I I I

Y e s  § 4 Z - 4 _ i Z 0 2 ( 3 ; ( a ) ( i : i )

Y e s  ( C r i m i n a l  C a s e s )  § 4 2 - 4 - 1 2 0 2 ' . 3 ) ( a )
A p e r s o n s ' s  b l o o d  may be t a k e n  f r om  them by 
f o r c e  i f  t h e r e  i s  p r o b a b l e  c a us e  t h a t  t h e y  
c o m m i t t e e  c r i m i n a l l y  n e g l i g e n t  h o m i c i d e  w i t h  a 
m o t o r  v e h i c l e ,  v e h i c l e  h o m i c i d e ,  a s s a u l t  i n  t he 
t h i r d  d e g r e e  w i t h  a m o t o r  v e h i c l e  o r  v e h i c l e  
a s s a u l t .  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a )  ( IV !

'.emical Tests of Other Substances for 5AC Level 

KCh Are Authorized Under the Imoiied Consent Law:

B l o o d :
U r i n e :
O t h e r :

Y e s  ( A l e .  4  O r u c s ;  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a ) ( I I )  4  ( I I !  
Y e s  ( F o r  D r ug s  o n l y )  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a ) ( I I I )  
S a l i v a  ( F o r  D r ugs  o n l y )  § 4 2 - 4 - 1 2 0 2 ( 3 ) ( a ) ( I I I )

' T h i s  S t a t e ' s  i l l e g a l  o e r  se  l aw a l s o  makes i t  an o f f e n s e  t o  o o e r a t e  a m o t o r  v e h i c ’ s w i t h  a 
b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .
dA " d r u g "  i s  d e f i n e d  as  e i t h e r  a s u b s t a n c e ,  t h a t  i s  i n t e n d e d  t o  c u r e  o r  p r e v e n t  d i s a a s e .  l i s t e d  
i n  t he  U . S .  P h a r m a c o p o e i a ,  o r  a c o n t r o l l e d  s u b s t a n c e ;  s e e  § § 1 2 - 2 7 - 3 0 3 ( 7 )  4 . ( 1 3 )  and 
4 2 —! _ ; 2 0 2 ( l ) ( d ) .
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F L O R I D A

F l o r i d a  S t a t u t e s  A n n o t a t e d

B a s i s  f o r  a  O W I  C h a r g e :

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l i c  o e v e r a c e s 1 

§ 3 1 6 . 1 9 3 ( 1 ) ( a )

0 . 1 0 1 2 , 2  § § 3 1 6 . 1 9 3 ( 1 ) ( b )  &  3 1 6 .  1 9 3 2 ( b )  1 

N o n e

U n d e r  t h e  i n f l u e n c e  o f  a  C o n t r o l l e d  

S u b s t a n c e / C h e s i c a l  S u b s t a n c e  l i s t e d  i n  § 5 7 7 . 1 1 1  

§ § 3 1 o .  1 9 3 (  1 ) ( a )  I  3 1 6 . 1 9 3 1  „

1 )  A  8 A C / 8 r A C  l e v e l  o f  0 . 1 0 J  i s  p r i m a  f a c i e  

e v i d e n c e  o f  d r i v i n g  u n d e r  t h e  i n f l u e n c e  

§ 3 1 6 . 1 9 3 * 1 ( 2 )  ( c )

2 )  S e e  t h e  S p e c i a l  N o t e  b e l o w .

3 )  F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O o e r a t o r s ,  s e e  

p .  3 - 1 0 0 .

4 )  A  p e r s o n  a r r e s t e d  f o r  a  O W I  o f f e n s e  c a n n o t  b e  

r e l e a s e d  f r o m  c u s t o d y  u n t i l  ( 1 )  t h e y  a r e  n o  

l o n g e r  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  o r  o t h e r  

c h e m i c a l  s u b s t a n c e ,  ( 2 )  t h e i r  3 A C  l e v e l  i s  l e s s  

t h a n  0 . 0 5  o r  ( 3 )  e i g h t  ( 3 )  h r s  h a v e  e i a o s e d  f r o m  

t h e  t i m e  o f  t h e i r  a r r e s t .  § 3 1 6 . 1 9 3 ( 9 )

' T h e  o f f e n s e  o f  " d r i v i n g  u n d e r  t h e  i n f l u e n c e "  i n c l u d e s  ( 1 )  d r i v i n g  u n d e r  t h e  i n f l u e n c e  o f  

a l c o h o l i c  b e v e r a g e s  o r  ( 2 )  d r i v i n g  w i t h  a  b l o o d  o r  b r e a t h  l e v e l  o f  0 . 1 0  o r  m o r e .  S e e  

§ 3 1 6 . 1 9 3 ( 1 ) ( a )  i  ( b )  a n d  S t a t e  v .  R o l l e ,  5 6 0  S o . 2 d  1 1 3 4  ( F l a .  1 9 9 0 ) .

" T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a x e s  i t  a n  o f f e n s e  t c  o p e r a t e  a  m o t o r  v e h i c l e  w i : h  a  

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  T h e  s t a n d a r d  d e f i n i t i o n s  o f  3 A C  a n d  3 r A C

a r e  u s e d ;  s e e  5 3 1 6 . 1 9 3 2 ( b ) ! .§
S t a n d a r d :  P e r c e n t  b y  w e i g h t  o f  a l c o h o l  i n  e i t h e r  t h e  b l o o d  o r  b r e a t h .  § 3 1 6 . 1 9 3 4 ( Z ) ( c )

S p e c i a l  N o t e :  A  j u r y  i n s t r u c t i o n ,  t h a t  w a s  b a s e d  o n  a  v e r b a t i m  r e a d i n g  o f  § 3 1 6 . 1 9 3 4 ( 2 ! { c ) . w a s  

h e l d  t o  b e  u n c o n s t i t u t i o n a l  i n  t h a t  i t  c r e a t e d  a  m a n d a t o r y  " i r  r e b u t t a b l e "  p r e s u m p t i o n  t h a t  

s h i f t e d  t h e  b u r d e n  o f  p r o o f  o f - t h e  O W I  o f f e n s e  t o  t h e  d e f e n d a n t ;  s e e  W i l h e i m  v .  S t a t e .  5 5 3  

S o . 2 d  1 ( F l a .  1 9 9 0 ) .  N o t w i t h s t a n d i n g  t h i s  c a s e ,  t h e  s t a t u t o r y  l a n g u a g e  i t s e l f  h a s  b e e n  '-•■eid 

c o n s t i t u t i o n a l  i n  a  p r i o r  d e c i s i o n ;  s e e  S t a t e  •/. R o l l e ,  5 5 0  S o . 2 d  1 1 5 4  ( F l a .  1 9 9 0 ' .  N o t e :  A  

F e d e r a l  c o u r t  h a s  h e l d  i n  s i m i l a r  c i r c u m s t a n c e s  t h a t  t h e r e  w a s  n o  c o n s t i t u t i o n a l  i n f i r m i t y .  

H o w e v e r ,  t h e  F e d e r a l  c o u r t  d i d  e x p r e s s  i t s  c o n c e r n  t h a t  a  j u r y  c o u l d  b e  c o n f u s e d  w i t h  t h e  t e r m  

" p r i m a  f a c i e " .  D e s p i t e  t h i s  c o n c e r n ,  t h e  c o u r t  f e l t  t h a t  n o  u n c o n s t i t u t i o n a l  m a n d a t o r y  

p r e s u m o t i o n  h a d  b e e n  c r e a t e d  w h e n  t h i s  i n s t r u c t i o n  w a s  v i e w e d  i n  c o n j u n c t i o n  w i t h  t h e  o t h e r  

j u r y  i n s t r u c t i o n s  t h a t  w e r e  g i v e n .  S e e  S a n t i a g o  S a n c h e z  O e f u e n t e s  v .  D u g c e r ,  9 2 3  F . 2 d  3 0 1  

( 1 1 t h  C i r .  1 9 9 1 ) .
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S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( B A C / S r A C  L e v e l ) :  

P r e s u m p t i o n  ( B A C  L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  a n d  A l c o h o l :

O t h e r
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Chemical Breath Tests for 8AC/8r*c level
P r e l i m i n a r y  B r e a t h  T e s t  l a w :  

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / N o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m c i a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

N o

Y e s  § 3 1 6 . 1 9 3 2 ( 1 ) ( a )  N o t e :  U n d e r

§ 3 1 6 . 1 9 3 2 ( 1 ) ( c  > ,  a n  a r r e s t  i s  n o t  a  p r e r e q u i s i t e  

t o  t h e  t a k i n g  o f  a  b l o o d  s a m p l e  i f  t h e  d r i v e r  i s  

t a k e n  t o  a  m e d i c a l  f a c i l i t y  f o r  t r e a t m e n t  a s  a

r e s u l t  o f  a n  a c c i d e n t .  S e e  K e n s o n  v .  S t a t e ,  5 7 7

S o . 2 d  6 9 4  ( F l a . A p p .  3  O i s t .  1 9 9 1 ) .

Y e s  § 3 1 6 . 1 9 3 2 ( 1 ) ( a ) '

Y e s  ( C r i m i n a l  C a s e s )  § § 3 1 6 . 1 9 3 2 ( 1 ) ( a )  4  

3 1 6 . 1 9 3 2 ( 1 ) ( b )

A  b l o o d  t e s t  m a y  b e  g i v e n  a  d r i v e r  w i t h o u t  t h e i r  

c o n s e n t  o n l v  i f  t h e y  h a v e  b e e n  i n v o l v e d  i n  a n  

a c c i d e n t  r e s u l t i n g  i n  e i t h e r  d e a t h  o r  s e r i o u s  

b o d i l y  i n j u r y .  S e e  § 3 1 6 . 1 9 3 3 ( 1 )  a n d  C a r b o n e  v .  

S t a t e ,  5 6 4  S o . 2 d  1 2 5 3  ( F l a . A p p .  4  O i s t .  1 9 9 0 ) ,  

a n d  S t a t e  v .  P e r e z ,  5 3 1  S o . 2 d  9 6 1  ( F l a .  1 9 8 8 ) .

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  B A C  L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  [ m o l e d  C o n s e n t  L a w :

B l o o d :

U r i n e :

O t h e r :

Y e s - L i » r i t e d  A  b l o o d  t e s t ,  f o r  t h e  p u r p o s e s  o f  

i m p l i e d  c o n s e n t ,  m a y  b e  m a y  b e  t a k e n  o n l y  i f  t h e  

d r i v e r  a p p e a r s  f o r  t r e a t m e n t  a t  a  m e d i c a l  

f a c i l i t y  a n d  t h e  a d m i n i s t r a t i o n  o f  a  

b r e a t h / u r i n e  t e s t  i s  i m p r a c t i c a l  o r  i m p o s s i b l e .  

§ 3 1 6 . 1 9 3 2 ( 1 ) ( b )

Y c s - l > * u t e d  U n d e r  § 3 1 6 . 1 9 3 2 ( 1 )  ( a ) , t h e r e  i s  a n  

i m p l i e d  c o n s e n t  t o  s u b m i t  t o  a  u r i n e  t e s t  f o r  

t h e  p u r p o s e  o f  d e t e c t i n g  t h e  p r e s e n c e  o f  

c o n t r o l l e d  s u b s t a n c e s .

None

A d j u d i c a t i o n  o f  O W I  C h a r o p s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  L a w  ( P S I )  

( Y e s / N o ) :

Y e s  A p p l i e s  o n l y  t o  O W I  m a n s l a u g h t e r / v e h  • 

h o m i c i d e  o f f s ;  s e e  § 3 1 6 . 6 5 6 .

Y e s  O n l y  a p p l i e s  i f  B A C  l e v e l  i s  0 . 2 0  o r  m o r e  

o r  f o r  O W I  m a n s l a u g h t e r / v e h  h o m i c i d e  o f f s ;  s e e  

§ 3 1 6 . 6 5 6 .

Y e s  A  p e r s o n  c o n v i c t e d  o f  a  O W I  o f f e n s e  m a y  b e  

r e f e r r e d  t o  s u b s t a n c e  a b u s e  e v a l u a t i o n ;  s e e  

§ 3 1 6 . 1 9 3 ( 5 ) .

T h e  i m p l i e d  c o n s e n t  l a w ,  a s  a p p l i e d  t o  d r i v i n g  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  d u r g s ,  p r o v i d e s  

o n l y  f o r  t h e  t e s t i n g  o f  u r i n e .
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G e n e r a l  R e f e r e n c e :

IDAHO
G e n e r a l  L a w s  o f  I d a n o  A n n o t a t e d

5 a - - s f o r  a OWI Ch a r c e :

S t a n d a r d  O W I  O f f e n s e :

I I l e c a l  P e r  S e  L a w  ( S A C . ' S r i C  L e v e l  

P r e s u m p t i o n  ( 5 A C  L e v e l i :

T y p e s  o f  O r o c s / D r u g s  a n d  A l c o h o l :

O t h e r

U n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  § l c - : G 0 4 {  1 ) ( a )

0. 101 § i e - o 00d ( l ) ( a )
None
U n d e r  t i i e  i n f l u e n c e  o f  ( 1 )  Any Orug, ( 2 )  
I n t o x i c a t i n g  S u b s t a n c e  o r  ( 3 )  a  C o m b i n a t i o n  o f  

A n y  D r u g  a n d  A l c o h o l  § n 1 8 - SQ 04 ( i ) > a ! u 

58—300*A( S )
F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O o e r a t o r s .  s e e  

be low .

I ~ e - - C 3 : f o r  5- C .  ? r . r  i.e-- =  ~

5 r e l i s i i n a r y  3 * e a t h  T e s t  L a -- :

I m o i i e d  C o n s e n t  L a w :

A r r e s t  T e o u i r e d  ( V s s . ’I o --: 

I m o i i e d  C o n s e n t  L a w  A o o l i e s  t o  

D r u c s  i " e s / N o ! ;

P e r u s a l  t o  S u b m i t  C h e m i c a l  T e s t  

A d m i c t e c  i n t o  e v i d e n c e :

O t h e r  I n f o r m a t i o n :

No

N o -

Y e s  § 1 3 - 3 0 0 2 ( 1 )

Y e s  ( C r i m i n a l  C a s e s )  S t a t e  v .  3 o c : - . .  2 2 :  P . 2 d  

1 0 5 5  < 1 9 5 3 ;

U n d e r  § I S — 3 0 0 2 ( 5 ) ( b ) . a  l a w  e n f o r c e m e n t  o f f i c e r  

m a y  o r d e r  a  " q u a l i f i e d  p e r s o n "  t o  w i t h d r a w  o i o o d  

f r o m  a  d r i v e r  f o r  e v i d e n t i a l  p u r p o s e s  i n  c a s e s  

w h e r e  t h e r e  i s  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  

s u c h  d r i v e r  n a s  c o m m i t t e d  e i t h e r  a  2V I  

a g g r a v a t e d / h o m i c i d e  o f f e n s e .  C o m m e n t :  “h i s

p r o v i s i o n  a p p e a r s  t o  a l l o w  l a w  e n f o r c e m e n t  

o f f i c e r s  t o  o b t a i n  a  b i o c c  s a m o i e  v i a  *‘: r c a .

' T h ; s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a x e s  i t  a n  o f f e n s e  t o  o o e r a t e  a  m o t o r  v e h i c l e  « ' t h  

r i v e r  { ! )  a  o r e  a t " ,  a l c o r . o l  c o r  c e n t  r a t  • : n  l e v e l  o f  0. 1 0  o r  m o r e  o r  ( 2 ; a  u r i n e  a l c o n o l  

c o n c e n t r a t i o n  o f  3 . 1 0  o r  m o r e .

“ T h e  : o l ' c e  n e e d  o n l y  " r e a s o n a b l e  g r o u n d s "  o f  a  JWI o f f  b e f o r e  t h e  i m o i i e d  c o n s e n t  l a < >  ; s  

a c 5 ' J c s e l e :  s e e  j l c - S O O Z i  ! / . 4o w e v e r . *.’ 3—S 0 Q 2 ( 4 ) ( b )  a o o e a r s  t o  i n d i c a t e  t h a t  ' o n c o a o ’e  c a u s e 1' 

‘s  - e e d e o .

OWI O f f e n s e s  a n d  C t w u e r c i o  K o t o r  V e h i c l e s  ( C K V ) / C o * n r o « r c i a l  O r i v e r ' s  L i c e n s e s  ( C D L ) c  A  p e r s o n  

i s  ' p i s o u a l i r i e d "  f r o m  o c e r a t i n c  a  C M V  f o r  ’ y r .  ( m a n a . )  ( 3  v r s  ( m a n d . )  i f  t r a n s p o r t i n g  

h a z a r d o u s  m a t e r i a l s :  i f ,  w h i l e  d r i v i n g  a  C M V .  t h e y  1 1 )  h a v e  a  8 A C / 3 r A C / " 3 o d i 1 y  S u b s t a n c e ’ l e v e l  

o f  ) . ? w  o r  m o r e .  : 2 ) a r e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  o r  a  c o n t r o l l e d  s u b s t a n c e  o r  ' ’• > r e f u s e  

t o  s u b m i t  t o  a  c h e m i c a l  t e s t  f o r  a n  a i c v c l  c o n c e n t r a t i o n .  F o r  e ’t h e r  ( 5 )  a  s u b s e o u e " * .  

v i p ' a t i o n  o r  ( 2 ! ?  c c . m b i n a t i o n  c f  t w o  o r  m o r e  v i o l a t i o n s  o f  a n y  o f  t h e  a b o v e  l i s t e o  i t e ^ s .  : r . »  

" o i  s c u a l  > f t  c a t i o n ' '  f o r  l i f e  - m e n d . ) .  -  p e r s o n ,  w h o  o c e r - t e s  a  C M V  w i t h  a n  a l c o h o l  

c o n c e n t r a t i o n  o f  0 . 0 * 1  o r  m o r e  o r  w h i l e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l / d r u c s .  i s  s u b j e c t  t o  O W I  

c r i r  * a i  s a n c t i o n s .  I n  a d d i t i o n ,  a  C M V  o o e r a c o r  w h o  h a s  a n y  " d e t e c t a b l e "  a m o u n t  o f  a l c o h o l  i n  

t h e ' r  s y s t e m  m u s t  b e  p l a c e d  " o u t - o f - s e r v i c e "  f o r  2 4  h o u r s .  S e e  § § 4 9 - 1 0 5 ( 6 ) .  A d - i o u / g ) .  09.335 
( S a - s w s n c s  \ z  -n5n =  ; ;  j o  r y  p  p - r .  333. ; ,  1 3 - 3 0 0 2 ' ,  3 )  ( a  i , l o - o 0 0 4 (  I i ( b ;  i  ( 5 ) ,  1 5 - 3 0 0 4 ( 4 ;  a n d  

1 3 - 2 0 0 5 ( 2 )  I  ( 3 ) .
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C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  6 A C  L a v e 1 

W h i c h  A r e  A u t h o r i z e d  U n c e * -  t h e  I m o i i e d  C o n s e n t  L a w :

6 1 o o d : 

U r i n e : 

O t h e r :

Y e s  § § 1 5 - 3 0 0 2 ( 1 )  &  1 8 - 3 0 0 J  

Y e s  § § 1 3 - 3 0 0 2 ( 1 )  4  1 6 - 8 0 0 * 1  

N o n e

A d j u d i c a t i o n  o f  O W I  C h a r c e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o ) :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :  

P r e - S e n t e r i c i n c  I n v e s t i g a t i o n  L a w  ( P S D  

. Y e s , ' !

N o

N o

Y e s  ( A i  i E’/aluaf :r.} i 18-3003;?'

S a n c v o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a  

C h e m i c a l  T e s t :

R e f u s a l  t o  T a k e  a  ? > - ? i  i . m l o a r v  3 r e a t h  T e S ; :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  N / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s o / R e v ) :  N / A

O t h e r :  N / A

■onsentR e f u s a l  t o  T a k a  I n c :  •' e d  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) ;  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s ? / R c v ) :

Other:

N o

i i l _ £ i i ^ i i l - 1 8 0  d y s  s u s p  i f f a c d ) ;  2 n d

( w / n  3  y r s ' - l  y r  s u s p  ( r a n o  • §13-8002;3)',c ! ,
( A ) , ; ! , )  s, ( A * : c )

N o n e

S a n c t i o n s  F o l l o w i n g  a  C o n v i c t i o n  f o r  a  O W I  O f f e n s e :

C r i m i n a l  S a n c t i o n s :  

I m o r i  s o n m e n t :

M a n d a t o r y  M i n i m u m  T e r m :

1 s t  o f f  Misc-Noc more the" 5 sos ;  2 ~c o'~ ; - / n  :
y r s !  Misa - 1 0  dys t o  1 y r ;  3 - i  i  sub o f f  {■-. n 5
y r s )  or 4 K- pr  sub. o~~- —  :0 y r s :  Fe*cny- i l ot
more than 5 y e a r s  Aggravates  OWI whe-e t h e r e  is
b o d i l y  harm/ d i s f i g u r e r a n t —Not more than 5
y ea r s  See §§18 -3005 u l c - 3 0 0 5 .
I s :  o f -  K i s c -None ;  2nc o f f  *w/n 5 y r s ;  Misc -  !C
dys (must se r v e  AS r-jn, h r s } ' ;  3rd 4 sub o'~~
(w/n 2 v r s )  o r  *lth o r  sub. o*~f (w/n 1 0 v r s )I

A o c r a v s r a r i  g w T  o f - *  - . h e r ?  t h e r e  l
i s  b c c i l v  b a r m / d i s f i c u r s m s n t - 3 0  d y s  S e e

F o l o n v - 3 0  d v s  * « «
i s  b o d i l y  b a n  

S o  * 5 - 3 0 0 5  4  1 3 - 3 0 0 6 .

' H i s t o r i c a l  N o t e :  U n d e r  A r t .  5 ,  § 1 2  o f  t h e  S t a t e ' s  c o n s t i t u t i o n ,  t n e  l e g i s l a t u r e  m a y  p r o v i d e

r o r  m a n d a t o r y  m i n i m u m  s a n c t i o n s .  T h i s  c o n s t i t u t i o n a l  p r o v i s i o n  i n d i - e c t i y  a b r o g a t e * :  t n e  i d a h o  

S u o r e m e  C o u r t ' s  d e c i s i o n  i n  S t a t e  v .  M c C o y ,  < 1 8 6  P . 2 d  2 4 7  ( I d a h o  1 3 7 1 ) ,  c h a t  h a d  v o i d e d  a  

s t a t u t e  r e q u i r i n g  m a n d a t o r y  s a n c t i o n s .
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3 a s i s  ~ p r  a  O W I  C h a r g e :

S t a n d a r d  D W T  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( B A C / S r A C  L e v e l ) :

F r e s u m o t i o n  ( 3 A C  L e v e l ' :

T y p e s  o f  D r u g s / Q r u a s  a n d  A l c o h c l :

C h e n : - : ; '  B r e a t h  T e s t s  i j r  B A C . ' B r C C  L e v e l :

3 r e ‘ ' m i n a r y  B r e a t h  T e s t  L a > :

: . r . c l ; e d  C o n s e n t  L a w ;

A r r e s t  R e o u i r e d  I Y e s . M o ) :

I m o i i e d  C o n s e n t  L a w  A c o i i e s  : o  

D r u g s  ( Y e s / N o ) :

R e f u s a l  t o  S u b m i t  t o  C h e r n i e s ’- * e s t  

A d m i t t e d  i n t o  c v i c e o c e :

O t h e r  I n f o r m a t i o n :

STATE:
Genera: Reference:

I L L I N O I S

S m i t h / H u r d  I l l i n o i s  A n n o t a t e d  S t a t u t e s

L i n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  C h .  9 S « .

Ill • — 5 0 1 ( a ) ( 2 )

0 . 1 0 *  o r  A n y  A m o u n t  o f  C a n n a b i s / C o n t r o l l e d  

S u b s t a n c e -1 C h .  9 5 / 1 .  Ill 1 - E O l ( a ) ( 1 }  4  ( : )

0 . 1 0  C h .  9 5 / . .  1 1 1 1 1 1 - 5 0 1 . 2 ( b ) ( 3 )  i  1 1 - p O l . ; i e ) ( 2  

U n d e r  t h e  i n f l u e n c e  o f  ' 1 )  A n y  O r u g  o r  ( C )  a  

C o m b i n a t i o n  o f  A n y  D r u g  a n d  A i c o r c l  S e e  C h .  

9 5 / . .  ' 1 1 1 - 5 0 1  ( a ) ( 3 )  4  { - ) .

For C o m m e r c i a l  M o t o r  7 e h * c l e  O s e - a t p r s .  s e e  p .

Y e s - L i m i t e d J  C h .  9 5 ‘i, ' I ' 1 - 5 0 1 . 3

Y e s  C h .  9 3 ’... * 1 1 1 - 5 0 1 . 1  S e e  t h e  S o e c i a i  N o t e  

b e ' o w .

Y e s  C h .  9 5 ”., « [ 1 1 - 5 0 1 . 1  ( a i

Y e s  t C r i m i n a l  C a s a s :  S e a  C h .  9 5 b .

r n  1 - 5 0 1 . 2 ( c )  4  i 1 - 5 0 1 . 5 * .  f )  a n d  3 e o c l e  v .

T h o m a s .  5 5 5  f i . c . C d  5 5 5  ( H l . A o c .  C  0 : s t .  1 9 9 0 ' .

A  B A C  . ' b i o o c  : e * t )  t e s t  m a y  b e  i a ^ e -  o -  : o r c e  

f o r  a  O W I  o f f e n s e  ( i n j u r y  o r  n o n  • - j u r y  . " e’a t e ' J )  

a s  l o n g  a s  t h e  p o l i c e  h a v e  “p r c b a c l e  c a u s e "  o r  

s u c h  o f f e n s e .  S e e  P e o p l e  v .  S y r d .  z ~ ~  ‘I . E . I d  

1 2 5 9  i l l l . A p p .  -  O i s t .  ! 9 9 1 1 .  a n c  ; e c o ; e  v .

Y a n t ,  5 . 0  .‘I . E . 2 d  3  ( H i . A p e .  2  O i s t .  ’? ? 1 ) .

T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a i s o  m a k e s  i t  a n  o f f e n s e  t o  o c e r a t e  a  m o t o r  v e h ; c ' e  « i t *  a 

b r e a t h  a ’c o h o i  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 0  o r  m o r e .  C h .  ? 5 . ’i. H i  1 - 5 0 ' . 2 ( 3 1 ( 5 ;

‘‘A s  r o u n c  i n  t h e  b * o o d  o r  u r - n e  ' r e s u l t i n g  f r o m  u n l a w f u l  u s e  o r  c o n s u m o t i o r . . "  9 5 ’:.

! ! 1 1 - 3 0 ! '  a ) ( 5 )

' B e f o r e  a  3 3 T  c a n  b e  a d m i n i s t e r e d ,  a  l a w  e n f o r c e m e n t  o f f i c e r  m u s t  n a v e  o r . p o a b l e  c a u s e  t o  

b e i ' e v e  t h a t  t h e  d r i v e r  i s  v i o l a t i n g  t h e  D W I  l a w .  * h e  t e s t  i s  g i v e n  o r : o r  t o  a n  a c t u a l  O W I  

a r r e s t  t o r  t h e  p u r p o s e  o r  a s s i s t i n g  t h e  o f f i c e r  i n  d e t e r m i n i n g  w h e t h e r  t o  r e a u i r e  a  c h e m i c a l  

( e v i d e n t i a r y )  t e s t  u n d e r  t h e  i m p l i e d  c o n s e n t  l a w .

H i s t o r i c a l  N o t e :  U n d e r  C H .  9 5 1 1 .  ' - 1 1 1 - 5 0 1 . 6 ( a ) , w h i c h  i s  n o w  v o i d ,  a  l a w  e n f o r c e m e n t  o f f i c e r

c o u i c  r e q u e s t  t h a t  a  p e r s o n ,  v i a  " i r r o l : e d  c o n s e n t " ,  s u c m i t  t o  a  c n e m i c a !  t e s t  o f  t h ? { r  p i e c e . 

b r e a t h  o r  u r i n e  f o r  a l c o h o l  o r  d r u g  c o n t e n t  b a s e d  o n i  o n  " p r o b a b l e  c a u s e "  t h a t  t h e  p e r s o n  w a s  

r e s p o n s i b l e  f o r  a n  a c c i d e n t  t h a t  r e s u l t e d  i n  e i t h e r  a n  i n j u r y  o r  a  d e a t h .  T h e r e  w e s  n o  

r e o u i r o m e n c  t h a t  t h e r e  b e  " p r o o a b i e  c a u s e "  o f  a n  o f f e n s e  ( e . g .  O W I ) .  B e c a u s e  o f  t h i s  

d e f i c i e n c y ,  t h e  I l l i n o i s  S u p r e m e  C o u r t  d e c l a r e d  C h .  9 5 S .  H l l - 5 0 1 . 5  u n c o n s t i t u t i o n a l  u n d e r  b o t h

t h e  S t a t e  a n d  F e d e r a l  c o n s t i t u t i o n s .  X i n g  ■/. X y a n ,  S e c r e t a r y  o f  S t a t e ,  ______ N . E . Z c    ( I I I .

1 9 9 2 )  ( 1 9 9 2  1 1 1 .  L E X I S  1 9 8 )  T h e  s a n c t i o n s  f o r  r e f u s a l  t o  s u b m i t  t o  t h i s  t e s t  w e r e  t r . e  s a m e  a s  

f o r  r e f u s a l  u n d e r  t h e  r e g u l a r  i m p l i e d  c o n s e n t  l a w .  C h .  9 5 ) 1 ,  9(1(6— 2 0 6 ( a j ( 3 )  4  1 1 - 5 9 1 . 1

3  -  1 4 3
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STATE - 111inois

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  3 A C  L g v g j  

W h i c h  A r e  A u t h o r i z e d  U n d e > ~  t h e  I m p l i e d  C o n s e n t :  L a w :

B l o o d :

U r i  n e :

O t h e r :

A d j u d i c a t i o n  o f  O W I  C h a r e e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o ) : 

A n t i - P l e a  B a r g a i n i n g  s t a t u t e  ( Y e s / N o ) :  

? r e - S e n t e " C i n o  I n v e s t i g a t i o n  L a w  ( P S I )  

i v e s / . ‘l o ) :

S a n c t i o n s  f o r  R e f u s a l  t o  S u o m i t  t o  a  

C h e m i c a l  T e s t :

. R e f u s a l  t o  T a k e  a  P r e l i m i n a r y  3 r e a t h  T e s t : 

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e v ) :

O t h e r :

R e f u s a l  t o  T a k e  I m o i I e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s o / R  v ) :

O t h e r :

C r i m i n a l  S a n c t i o n s :  

i m o r i  s o n m e n t :

Y e s  C h .  9 2 ! ' , ,  ! | 1 1 - 5 0 1 . 1  

Y e s  C h .  9 5 ) 5 ,  111 1 - 3 0 1 . 1 

N o n e

N o

N o 1

Y e s  C h .  9 5 / , ,  111 1 - 5 0 1 ( 3 !

N o n e

N o n e

N o n e

N o n e

1 s t  r e i ' j s a l - S u s o  f o r  5  a x i s  ( N o t e :  a  c i a :

D r i v i n g  P e r m i t  i s  a v a i l a b l e :  s e e  r o o t n o t e  N o .  

( u n o e *  A d m i n .  p e r  s e )  o n  o .  2 - f o r  : e t 3 ’* s  

A l s o ,  r e s t r i c t e d  d r i v i n g  p r i v i l e g e s  a r e  

a v a i l a b l e  u n d e r  9 5 "  1 1 6 - 2 9 5 i d ! ( 2  : s u b s e - c o e n t  

r e f u s a l s “ ( w / n  3  v r s ) - S u s c  f o r  2  y r s :  ' 5  

m a n d a t o r y ;  a  r e s t r i c t e d  I s c e n s e  ~ a y  c e  ; s s u e c  

a f t e r  t n i s  5  m o n t h  p e r i o d . !  S e e  F o o t n o t e  N o .  

o n  p .  3 - 1 4 6 .  C h .  9 3 / , ,  ' I H 5 - 2 0 6 - : c - • 3  • .  5 - 2 0 6 . 1  

6 - 2 0 3 . 1  a n d  1 1 - 5 0 1 . 1  

M o r . a

1 s t  I  2 n d  o f f s  i _ C ' a s s  A  m i s u l - L e s s  t h a *  1 y r :  

s u b s e q u e n t  o f r ' s ^  ( C i a s s  4  f e l o n y ; - l - 3  y r s  C h .  

3 S .  1 ( 1 1 1 0 0 5 - 3 - 1  ( a ) ( 7 )  5  1 0 0 5 - 8 - 3 ( a  •■ ( 1  ’• a n d  C h .  

9 5 / , ,  H i  1 - 5 0 1 .  S e e  F o o t n o t e  N o .  2  o n  p .  2 - H 5 .

N o t e :  A  d e f e n d a n t  c a n n o t  o b t a i n  d e f e r r e d  j u d g e m e n t  a n d  b e  p l a c e d  o n  s u c e r / i s i o n  i f  - ; : h i n  .

p a s t  1 0  y e a r s  t h e y  h a v e  e i t h e r  ( l i  b e e n  c o n v i c t e d  o f  O W I ,  ( 2 )  p l e a d e d  g u i l t y  t c  :>■ s t ' o u i a t e d  

f a c t s  s u p p o r t i n g  t h e  c o n v i c t i o n  o f  a  O W I  o f f  c h a r g e  o r  ( 3 )  r e c e i v e d  s u o e r v i s i c r  - ' o r  s p r i o r  0  

o f f .  C h .  3 8 .  H I M 0 0 5 - 6 - 1 ( c )  a n d  1 0 0 5 - 6 - 1 ( d ) }

‘’O r  a  r e f u s a l  w h e r e  t h e  p e r s o n  h a s  h a d  a  p r e v i o u s  O W I  o f f e n s e  c o n v i c t i o n  o r  a a r ; n .  p e r  s e  

v i o l a t i o n  ( w / n  5  y r s ) .  C h .  9 5 1 1 .  H I  1 - 5 0 0

^ T h i s  o f f e n s e  i s  d e f i n e d  a s  " A g g r a v a t e d  O r i v i n g  U n d e r  t h e  I n f l u e n c e  o f  A l c o h o l  D r u g :  o r  a  

C o m b i n a t i o n  o f  B o t h " .  C h .  9 5 1 1 ,  H 1 1 — 5 0 1 ( d )
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C e r e r a l  R e f e r e n c e :

S a s ^ s  ' o r  3 O W I  C h a r o n : 

S t a n d a r d  O W I  O r f e n s e

.  11 e g a 1 Par j o Law {SAC . ; v j ‘ i

: - ? s u m a t : o n  ; 5 i C  L e v e l } :

* y c e s  o *  D r u g s .  D r u c s  a n d  i ' ; ; - s

C - a r - t a l  B r e a t h  r ; s - . ;  f o r  S A C  . ? •

p - 3 ' i  i m s r a r y  S r e a t h  7 a s -  L a w ;

!.-= • i ad C e n s e r :  Law:
A r r e s t  S e c u i r e d  { Y e s .  M e

i m o i i e d  C o n s e n t  L a w  A c ; ' : e s  : o  

D r u g s  i Y e s / N o ) :

3 s r" u s a i  * c  S u c m i :  t o  C h e r r c * '  T e s t  

- d m i t t e o  i n t o  •■/ : a s n z ; :

O t h e r  I n f e - m a t i o n :

I N D I A N A

S u m ' s  i n o i a n a  S t a t u t e s  A n n o t a t e s

O p e r a t i n g  a  v e h i c l e  » r . i ’e  i n t o x i c a t e c  

I C 9 - 3 0 - S - 2  ( T h e  t a r n  " i n t o x i c a t e o "  i s  d e f i n e d  

a s  u n d e r  t h e  i n f ’u s n c e  o f  a i c o n o i .  d r u c s .  e t c . :  

s e e  I C O - i 3 - 2 - 3 6 . '

0 . 1 0 '  M r - 3 0 - ; - ! • a  ^ o r  A n y  A m o u n t  o f  a

C o n t r o l l e d  S u b s t a n c e '  M r - 3 0 - : - ! ( b )

0 . 1 0 3

U n d e r  t h e  ^ f l u e ^ c a  : *  A n y  D r u g ,  > 2 )  a  

C o n t r o i ' e o  S u b s t a n c e  C -  A n y  I c m t i n a t i p r  : f  

A i c o n o i  a n o  O r u c s  M 9 - 3 0 - 5 - 2  i  M r - M - C - S o

0 . 1 0  3 A C  i s  a i s o  ~ a  f a c i e  e v c a r c a  o f

i n t o x i c a t i o n .  M r - M - C - M ' i  

S e e  f o o t n o t e  M o .  a  c c r . t a ' r . ’r c  s c c o ;  b u s  

o o e r s t o r s .

f a r  C o m n e - c i a i  “a t j r  ■r !%’ c : s  D c a r a t o r s ,  s e e  o .  

3 - 1 5 6 .

N o  ( N o t e :  ? 2 T  l a w .  - s . - n a i i y  - C A - a - A . j _ j .

r e o e a i e o  b y  f . L .  ' a '  e n a c t a c  i n  i r c Z . l

N o  { A  . - e c u e s t  f o r  a  t a s :  m u s t  : e  b a s e d  o n  

c r o b a c l e  c a u s e ,  r o w e v a r ,  ; r , a r r e s t  : i

n o t  r e o u i . - e d .  S e e  M r - 3 0 - o - Z  a r c  C l a r y  ■>. 

S t a t e .  3 7 2  ' I . e . 2 d  1 3 ;  M o d .  : ? 7 = ' .  •

Y e s  ( C . ' - r i n a !  3  C r '  C a s e s ;  i C r - 3 9 — c - C i b : 

i n  a c c i c e n t s  - n e r e  t r . e r e  h a s  b e e n  e ; : h e r  a 

r a t a l : t v  o r  a  s e r i o u s  i n j u r y ,  a  b i o o c  s a m c i e  m a y  

b e  o b t a i n e d  f r o m  a  t r o v e r  s u s o e c t e c  s f  D W I  v i a  

f o r e s .  M r - Z C - 5 - c 1 c ;

_ : : a n c a r d :  3 e r c e n :  b y  w e i g h t  o f  s ' t c . h o i  : n  t h e  b i o c c .  : ,C 9 - 3 Q - ; - ! ( a '

: t a * e ' s  i l l e g a l  p e r  s e  m e h a j  j M  j M  q f r e n s e  '. C l  C  m s o }  f o r  a  o e r s o r .  t o  o o e r 3t e  a

~ o t ; r  v e n i c l e  w i t h  a n v  a m o u n t  o f  ; t c n t r o i ' e d  s u b s t a n c e  i n  t h e i r  b i o o c .  E x c e p t i n . n : i t  i ;  a

d e - e " s e  t o  t h i s  o f f e n s e  i f  « t  1 s  s h o w "  > h e t  t h e  d e f e n d a n t  w a s  u s i n g  a  c o n t r o l l e d  s u b s t a n c e  V ; a

3 v a l i d  o r e s c r i c t i c r . .  I C 9 - 3 Q - : - "  : :

" J n c e > *  C C ? — 3 0 — 5 —  i 5 •  b ' « 2 ) .  a  c h e n i o ? }  t e s t  i n d i c a t i n g  a  3 A C  l e v e l  o f  0 . 1 0  i s  t o  b e  - . a x e i i  a s  a 

a r e s u m o t i o i i  o r  s u c h  S A C  l e v e i .

i t  i s  a  C l a s s  A  M i s o .  t o  c o n s u m e  e i t h e r  a l c o h o l  o r  a  c o n t r o l l e d  s u o s t a n c e  w i t h i n  s i x  ( 5 )  h o u r s

o f  o o e r o t i n g  a  s c h o o 1 b u s .  I C 2 0 - ' . 1 - 3 - 1 . 5  S a n c t i o n s :  J a i l - n o t  m o r e  ;  ; a n  ! y r ;  f i n e - n o t  m o r e

t h a n  S 5 . 0 0 0 .  I C 3 S - 3 0 - 2 - 7  i  I C 3 5 - : 0 - 3 - l

3 - 153
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C h e m i  c 3 1 T e s t s  o f  P t h e * -  I ' j b s t a n c e s  ' o r  B A C  L e v e i  

W h i c h  A r e  A u t h o r e d  U n c e r  t h e  I m o i i e o  C o n s e n t  L a w :

3 1  o  o  a : 

U r i n e :  
O t h e r :

Y e s

Y e s

A n y  o t h e r  b o d i l y  s u b s t a n c e

A d j u d i c a t i o n  o f  O W T  C h a r g e s :

H a n d a t o r v  A d j u d i c a t i o n  L a w  ( Y e s / N o ) :  M o

A n t i - P l e a  B a r g a i n i n g  s t a t u e s  ( v a s / H o ) :  M o

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  L a w  ( P S D

( Y e s / M o ) :  H o

S a n c t i o n s  f o r  R e f u s a l  t o  S u o m i  t t o  a  

C h e m i c a l  T e s t :

P e r u s a l  t o  T a k e  a  3 , ~ ? '  i m i n a r v  B r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  H / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) :  N / A

O t h e r :  . M / A

R e f u s a l  t o  T a k e  Imo i i e d  Consent 
Chemica l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e v ) :

Y e s - l i m i t e d

_ 2 & 3

O t h e r :

1 - y r  s u s p " “J  ( H a v  n o t  b e  m a n d a t o r y  i f  t h e r e  i s  

a  D W I  c o n v i c t i o n . ^ )  I C 9 — 3 0 — 6 — 9 ( a )  S e e  F o o t n o t e  

N o .  3  o n  p .  3 - 1 5 7 .  ( N o t e :  A  d r i v e r ‘s  l i c e n s e  

m a y  b e  r e i n s t a t e d  i f  t h e  O W I  c h a r g e s  a r e  

d i s m i s s e d .  I C 9 - 3 0 - 6 - 1 1 ( a )  ( 1 ) )

Hone

■3T«a»,

T h e  i m p l i e d  c o n s e n t  l a w  r e q u i r e s  a  d r i v e r  t o  s u b m i t  o n e  o r  m o r e  " c h e m i c a l  t e s t s " .  T h e  

s u b s t a n c e s  t h a t  m a y  b e  t e s t e d  a r e  b r e a t h ,  b l o o d ,  u r i n e  o r  a n y  o t h e r  b o d i l y  s u b s t a n c e .

I C 9 - 1 0 - 6 - 1  *  I C 9 — 3 0 — 6 — 6 ( a )

R e f u s a l  t o  s u b m i t  t o  a  i m o i i e d  c o n s e n t  t e s t ,  w h e r e  t h e r e  h a s  b e e n  a n  a c c i d e n t  i n  w h i c h  t h e r e  

h a s  b e e n  a  d e a t h  o r  a  s e r i o u s  b o d i l y  i n j u r y  l i k e l y  t o  c a u s e  d e a t h ,  i s  a  c l a s s  C  I n f r a c t i o n  ( a  

f i n e  . o f  n o t  m o r e  t h a n  S 3 0 0 ) .  I C 9 — 3 0 — 7 — 5  \  I C 3 4 ~ 4 - 3 2 - 4 ( „ )  I n  a d d i t i o n ,  t h e  c o u r t  m a y  s u s p e n d  a  

p e r s o n s  l i c e n s e  f o r  n o t  m o r e  t h a n  I y r .  I C 9 - 3 0 - 7 - 5

■ * T h i s  s u s p .  i s  c o n s e c u t i v e  t o  a n y  s u s p .  f o r  a  O W I  o f f e n s e .  H o w e v e r ,  i f  a  c o u r t  f i n d s  i n  t h e  

s e n t e n c e  o r d e r  f o r  a  Q w t  C o n v i c t i o n  t . i a t  i t  i s  i n  t h e  b e s t  i n t e r e s t  o f  s o c i e t y ,  . c  m a y  

t e r m i n a t e  a i l  o r  a n y  p a r t  o r  t h i s  s u s p e n s i o n .  I C 9 - 3 0 - 5 - M ( b )

■* 1 c 4  • .

d-M
•i'L9*



:• j» n a r 5 , ner?r*onC9S

5  a  s  * s  ' h r  a  3 U I  C h a r g e :

S t a n d a r d  D W I  O f f e r e e :

1 7 1  e g a ! : ° r  S e  L a w  ' S A C . S r i C  L e v e l '  

: " 3 S u m c c ; o n  ( 3 A C  L e v ? ' 1 :

“y o e s  o f  D r u g s / D r u g s  a n d  A l c : n o ’ : 

. ' - . r . e - :

R e v i s e d  S t a t u t e s  o f  N e b r a s k a  a n c  

N e b r a s k a  A d m i n i s t r a t i v e  C o a e  ( . M A C '

NEBRASKA

U n d e r  t h e  i n f l u e n c e  o f  a i c o n o i  i c  l i c u o r  

5 3 9 - 8 6 9 . 3 ” ( ! ) ! a !

0 . 1 0 '  5 3 9 - 6 6 9 . 0 ' C N b !  i  ( c !

N o n e

U n d e r  t h e  i n f l u e n c e  o f  Any Ortjg 5 3 9 - 6 6 9 . 3 7 1  1 ’ > 
r c r  C o i r m e ,-: : a l  M o t o r  V e h i c l e  O p e r a t o r s .  355 3 . o_ra7

r-.'.n a r t ; r-

; ' e : i m i n a r y  3 r e a t h  r a s :  . a w :

I m o : i e d  C o n s e n t  L a w :

A r * e s r  R e o u i r e d  . v e s / - ,! c  •: 

i m o i i e d  C o n s e n t  . a ' -  A p c i i e s  t o  

C r ' . g s  { Y e s . ' N o ; :

• R e f u s a l  t o  S u c m : * .  t o  C h e m i c a l  7 e s :  

A c m i t t e o  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Y e s  f 3 9 — i f v . 0 8  f 3 ’

Y e s  5 7 9 — S i r . J 6 (  2 1  

Y e s  § 3 9 - 8 5 ? . 9 6 (  I ’

Y e s  § 3 9 - 6 6 ? .  9 8 ( 9 ’- • C r i m i n a l  C a s e s ’ a n d  S t a t e  •/. 

R o m e ' ! .  2 Q A  M . W . C o  5 7 3  L 7 r ~ 3  *

A d r i v e r ,  - n o  h a s  b e e r ,  i n v o l v e d  i n  -r,1 a c o i d e r t  

a n d  w n e ^ e  t n e r e  i s  r e a s o n a b l e  g r o u n d s  t h a t  t h e  

s r - v o r  ; s  3 ’w ' i .  m a y  b e  r e o u i r e d  t o  s u b m i t  t o  ; 

c h e m i c a i  t e s t  t o  o e r e r m i w e  i f  t h e y  - a v ?  a i t r a r  

a l c o h o l  o r  d r u g s  i n  ; h e ; r  s y s t e m .  I n j u r y  o r  

d e a t h  i s  n o t  a  o r e r e c u i s i t e  f o r  t h ; s

I h e m - r ; ' 1 T e s t s  o f  O t h e r  • u s s t e - i t e s  f o *  S A C  L e v ? '

- h i c r  A . - ?  A u t h o r i o e d  ' J n o e < ~  t r e  I m o l : e g  C o n s e n t  L a w :

■ o . o o c :

J r m e :

C t r . e r :

Yes 533-607.08:11 
Yes 533-66?.08(1) 
None

A . f u o '  r e * ,  ' o n  o f  O W I  C h a r g e r :

" a n c a t o r y  A d j u d i c a t i o n  L a - -  ( Y e s / N n ' :  

a.-.t:-Al e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ; 

: ' 3 - I e n t e n c i n g  I n v e s t i g a t ; o n  L a w  ( R S I  

( Y a s .  M o e :

H o '

H o

Y e s ” A l c o n c l  a s s e s s m e n t  ( s c r e e n i n g )  f o r  e i t h e r  

a  1 s t  o f f e n d e r  o r  a  s u b .  o f f e n d e r  w h o  n a s  n o t  

r e c e i v e d  s u c h  a n  a : * a s s : a e . n t .  5 3 9 - 5 6 3 . 0 7 ( 5 )

• h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a i s o  m a k e s  i t  a n  o f f e n s e  t o  o o e r a t e  a  m o t o r  v e h i c ' e  w i t h  a  

o r a a t h  a i c o n o i  c o n c e n t r a t i o n  l e v e l  o f  0 . 1 9  o r  m o r e .  N o t e :  I l l e g a l  p e r  s e  b a s e d  o n  a i c o n o i

c o n c e n t r a t i o n  i n  u r i n e  w a s  r e c s a i e d .  S e c .  4  o f  L . 3 .  2 9 1 e n a c t e d  i n  1 9 9 2

”A  s u r v i v i n g  d r i v e r  ( o r  p e d e s t . - ’a n  u n d e r  1 6  y e a r s  o l d ) ,  w n o  i s  i n v o l v e d  i n  a n  a c c i d e n t  w h o r e  

: h e r e  - a s  b e e n  a  f a t a l i t y ,  s h a l l  b e  r e o u i r e o  t o  s u b m i t  t o  a  S A C  c h e m i c a i  t e s t ,  “h e  r a s u i ^ s  o f  

s u c h  r e s t ,  h o w e v e r ,  c a n  o n l y  b e  u s e d  f o r  s t a t i s t i c a l  p u r p o s e s .  § ^ 3 9 - 6 . 1 0 » i . O fi S  3 9 - 6 , 1 0 4 . 0 9  

' N o t e :  U n d e r  5 2 9 - 3 6 0 4 ,  p r e t r i o i  d i v e r s i o n  o f  O W E  c a s e s  i s  o r o h i b i t e d .

" A  c o u r t  m a y  o r d e r  a  p r e s e n t e n c e  i n v e s t i g a t i o n  i n  a n y  c a s e . "  § 2 9 - 2 2 5 1 ( 2 )  £  ( 3 !

3  -  2 8 3

• 11th tditior.



STATE - Nebraska

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a  

C h e m i c a l  T e s t :

R e f u s a l  t o  T a k e  a  P ^ e l i m i n a r v  B r e a t h  T e s t : 

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e v ) :

O t h e r :

C l a s s  V  m i s d  $ 1 0 0  f i n e ,  n o  i m p r i s o n m e n t  

§ § 2 8 - 1 0 6  £  3 9 - 6 6 9 . 0 8 ( 3 )

N o n e

N o n e

R e f u s a l  t o  T a k e  I m e i i e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e v ) :

C l  W  m i s d :  1 s t  o f f - ' l o t  m o r e  t h a n  $ 5 0 0 / 6 0  d y s :

2 n d  o f f  ( w / n  3  y r s ) — N o t  m o r e  t h a n  $ 5 0 0 / 9 0  d y s :  

3 r d  o f f  ( w / n  8  y r s ) - N o t  m o r e  t h a n  $ 5 0 0 / 1  y r :  J j h ,  

o r  s u b ,  o f f  ( w / n  8  y r s ) - N o t  m o r e  t h a n  $ 1 0 , 0 0 0 / 5  

y r s  § § 2 8 - 1 0 6  £  3 9 - 6 6 9 . 0 8  

H a n d a t o r y  S a n c t i o n s :

I .  I f  p r o b a t i o n  i s  n o t  g r a n t e d :  1 s t  o f i ,- $ 2 0 0 / 7  

d y s 1 ; 2 n d  o f f  ( w / n  8  y r s ) - $ 5 0 0 / 3 0  d y s 1 ; 3 r d  o f f  

( w / n  8  y r s ) - $ 5 0 0 / 9 0  d y s  ; 4 t h  o r  s u b ,  o f f  ( w / n  3  

y r s ) - $ 5 0 0 / l  y r 1 § § 2 8 - 1 0 6  a n d  3 9 - 6 6 9 . 0 8 ( a ) ( b ) 4  

( c )

I I .  I f  p r o b a t i o n  i s  g r a n t e d :  1 s t  o f f - N o n e :  2 n d  

o f f  ( w / n  8  y r s ) - 4 8  h r s 1 ; 3 r d  o r  s u b ,  o f f  ( w / n  3  

y r s ) - 7  d y s 1 § § 2 8 - 1 0 6  a n d  3 9 — 6 6 9 . O S I ^ J I b )  £  ( c )  

S e e  t h e  C o m m e n t  o n  p .  3 - 2 8 5 .

I .  T h e  f o l l o w i n g  r e v o c a t i o n s  a r e  m a n d a t o r y  i f  

p r o b a t i o n  i s  n o t  g r a n t e d : " ^  1 s t  o f f - R e v  6  r o s :  

2 n d  o f f - R e v  1 y r ;  3 r d  a n d  s u b .  o f f - R e v  1 5  y r s ^  

§ § 2 8 - 1 0 6  £  3 9 - 6 6 9 . 0 8

I I .  I f  p r o b a t i o n  i s  g r a n t e d ,  t h e  f o l l o w i n g  

m a n d a t o r y  r e v o c a t i o n s  m u s t  b e  i m p o s e d : ^  1 s t .  

o f f - R e v  6 0  d y s ;  2 n d  o f f - R e y  6  b o s ; 3 r d  a n d  s u b .

O t h e r :

o f f - R e v  1 y r  § § 2 8 - 1 0 6  £  3 9 - 6 6 9 . 0 8

I I I .  A d m i n i s t r a t i v e  a c t i o n 1* :  1 s t  a n d  s u b .

r e f u s a l s - R e v .  1 y r  ( m a n o )  § 3 9 - 6 6 9 . 1 6  £  2 4 7  N A C  

§ 0 2 6  

N o n e

' T h e  p e r i o d  o f  i m p r i s o n m e n t ,  i i * a p p e a r s ,  m u s t  b e  s e r v e d  c o n s e c u t i v e l y . S t a t e  v .  T e x e l ,  4 3 3  

N . W . 2 d  5 4 1  ( N e b .  1 9 8 9 )

^ R e d u c e d  t o  5  y r s  p r o v i d e d  t h e  p e r s o n  ( 1 )  h a s  c o m p l e t e d  a  c h e m i c a l  d e p e n d e n c y  p r o g r a m ,  ( 2 )  h a s  

n o t  b e e n  c o n v i c t e d  o f  e i t h e r  a  O W I  o r  i m p l i e d  c o n s e n t  o f f e n s e ,  ( 3 )  h a s  a b s t a i n e d  f r o m  t h e  

e x c e s s i v e  c o n s u m p t i o n  o f  a l c o h o l i c  b e v e r a g e s  a n d  ( 4 )  i s  n o t  u n d e r  s u s p e n s i o n  o r  r e v o c a t i o n  f o r  

a n y  o t h e r  r e a s o n .  S e c .  1 0  o f  L . 8 .  2 9 1  e n a c t e d  i n  1 9 9 2

^ T h u s e  r e v o c a t i o n s  a r e  b a s e d  u p o n  a  c o n v i c t i o n  u n d e r  § 3 9 - 6 6 9 . 0 8 .  S p e c i a l  N o t e :  R e v o c a t i o n s  

c a n n o t  r u n  c o n c u r r e n t l y  w i t h  j a i l  s a n c t i o n s .

a T h i s  a c t i o n  b y  t h e  l i c e n s i n g  a g e n c y  i s  i n d e p e n d e n t  o f  a n y  l i c e n s i n g  a c t i o n  t h a t  m a y  b e  t a k e n  

b y  t h e  c o u r t s .  A  p e r s o n ,  w h o  i s  s u b j e c t  t o  t h i s  a d m i n i s t r a t i v e  a c t i o n ,  i s  n o t  e l i g i b l e  f o r  

e m p l o y m e n t  ( h a r d s h i p )  d r i v i n g  p r i v i l e g e s  u n d e r  § 6 0 - 4 , 1 3 0 .

3  -  2 8 4



S 7 A 7 S :

G e n e r a !  P a f e ^ e n c e :

NEVADA
N e v a d a  P e v i s e o  S t a t u t e s

3 a s i ;  •*?r  3 QWi Ch a r o e :

S t a n d a r d  D W E  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( S A C . E r A C  L s v e i ) :  

P r e s u m p t i o n  ( 3 A C / S r A C  L a v e * ! :

“y p e s  o r "  D r u g s / D r u g s  a n d  i ' c o h o l :

J  t .*> e  r :

U n d e r  t h e  i n f l u e n c e  o f  i n c o x ' c a t i n c  i c .  

W 8 a . 3 7 9 ( l ) ( a )

O . IO ' * 2 5 5 0 .3 0 . 01ES L JSU . 2 7? (  1 } ( b ?
0.10 $a.3J.28I(C!ic- L (a;v.:>
U n d e r  t h e  i n f l u e n c e  o f  ! i '• A C o n t r o l l e d  

S u b s t a n c e .  ( Z !  a  C o . m o i  n a c i  or. o f  I r . t o v c a  

L i o u o r  a n d  a  C o n t r s : ’e c  S u b s t a n c e  o r  ' 2  

C h e m i c a l ,  P o i s i o n .  O r g a n i c  S o l v e n t  a n c  -  

C o m o o u n w  o r  a  C o m o : * a t i o n  : *  " h e r e .  :.o.; 

F o r  C o m m s r c i a i  M o  t e r  .‘e n i e ' e  O o e * s t : . * s .

3 6 : 0 W .

Chemical 5r?a*~! r e s t s  r' o r  SaC. 'S-aT ' . -v j ‘ :

? - e !  in t i  n a r y  E r e a t h  " e s c  . a w :

Imoiied Consent Law:
A r r e s t  Requi red  i v e s . ? ! o : :
Imoiied Consent Law toe- ies to 

Drugs (Yes/No):
Perusal to Submit to Iher.ical res: 

Admitted :nts Evidence:

Y e s  S A 5 A . 2 8 Z

No- S o s« t . 23 3 ; : i

Y e s  5 d c < i . 2 3 3 (  1 ;

Y e s  ( C r i m i n a l  C a s e s  §03a . 2 3 ?

i n : s  o t a t e  s  : •  : e g a i  p e r  s e  - a -  a ; s o  m a x e s  : t  a n  o r r e - t s e  t o  o p e r a t e  a  m o t ; *  v e n i c l e  a

b r e a t h  a i c o n o i  c o n c e n t r a t i o n  - e v e '  o f  0 . 1 0  o r  m o r e .  i A P C . O l I ' E

“S p e c i a l  N o t e :  S e c .  030. E e l - V *  p r o v i d e s  f o r  a  p r e s u m p t i o n  r e ' a c e c  : a  i l l e c a !  : e r  s e .  % ' j

p r o v i s i o n  s t a t e s  t h a t  i f  t h e  t n e m i c a l  t e s t  i n d i c a t e s  a  5 A C  i e v e i  o f  1 . 1 0  o r  m o r e  s u e r ,  r j s u l

s n a i l  b e  " p r e s u m e d  t o  b e  n o  l e s s  t h a n  t h e  a m o u n t  p r e s e n t  a t  t h e  i : m e  o f  t h e  e l ' e c e d

v i o l a t i o n . "  A  F e d e r a l  a o p e l l a t a  c o u r t  h a s  h e l d  t h a t  t h i s  s t a t u t o r y  : r o v i s ; :r. r o e s  t o t  t r e e  

a n  u n c o n s t i t u t i o n a l  m a n d a t o r y  c o R c ' u s i v s  p r e s u m p t i o n  o n  i t s  " f a c e " .  H c w e v e ' * ,  • S t a t e  * . r * a ‘ 

c o u r t  a o o i i e d  t h i s  a  r e s u m o  t i  o r .  a s  i f  i t  w e r e  a  m a n d a t o r y  c o n c l u s i v e  o r e s u m o t i a n .  S u c . t  

a c o ’i c a t i o n  w a s  h e i d  t o  b e  u n c o n s t i t u t i o n a l .  M c L e a n  •/. M o r a n ,  9 6 2  r . Z d  1 E C ' S  ( r t h  C i r .  : ? = ’ 

“O r . i y  " r e a s o n a b l e  g r o u n d s "  a r e  n e e d e d  n o t  a n  a c t u a l  a r r e s t .

O U T  O f f e n s e s  a n d  C o m m e r c i a l  M o t o r  V e h i c l e s  ( C M V ) / C o i m e r c i a l  D r i v e r ' s  L i c e n s e s  ( C D L ) :  7 h e

S t a t e ’s  F u o i i c  S e r v i c e  C o m m i s s i o n  a n d  O e o a r t m e n t  o f  M o t o r  ' / e n i c i e s  a n c  P u b l i c  S a f e t y  h a v ?  

o r  o m u l  g a t e  r e g u l a t i o n s  t h a t  a c o o :  b y  r e f e r ? n c e  a q  r y q  p a r t s  3 3 3  a n d  E 9 Z .  U n c e r  09 C F P  j E c :  

a  o e r s c n  i s  " c i s a u a i i f i e d "  f r o m  o o e r a t i n g  a  C M V  f o r  : y r .  ( m a n d . )  ; 3  y r s  ( . m a n o . )  i f  

• t r a n s o o r t i n g  h a z a r d o u s  m a t e r i a l s )  i f ,  w h i l e  d r i v i n g  a  C M V ,  t h e y  ( 1 -  h a v e  a  S A C / 3 r A C  l e v ® ’ : *  

O . Q O  o r  m o r e ,  ( Z )  a r e  u n d e r  t h e  i n f l u e n c e  o f  a l c o h o l  o r  a  c o r . t r o l l a o  s u o s t a n c e  o r  ( 2 :  

s u b m i t  t o  a  c h e m i c a l  t e s t  f o r  a n  a l c o h o l  c o n c e n t r a t i o n ,  " o r  e i t h e r  ! : '• a  s u b s e q u e n t  v i o l a * *  

o r  ! Z !  a  c o m b i n a t i o n  o f  • , r  . n o r e  v i t i a t i o n s  o r  a n y  o f  t h e  a c o v e  l i s t e c  i t e m s ,  t h e  

" s i s c u a i  i f i c a t i o n "  i s  f o r  1 : f e  ' m a r d . l .  U n o e r  a ?  C F P  s 2 ? Z . o .  a  C M V  o o e r a t ; . -  « h o  h a s  ? * ,y  

" d e t e c t a b l e "  a m o u n t  o f  a i c o r . o l  f n  t h e i r  s y s t a m  m u s t  b e  p l a c e d  " o u t - o f - s e r v i c e "  f o r  2 -  h o u r s . 

i n  a d d i t i o n ,  i t  i s  m i s d e m e a n o r  t o  " o l a t e  a  r e g u l a t i o n .  T h e  s a n c t i o n s  * ' o r  t h i s  j f * ‘e n s ?  a r ?  

j a i l  t e r m  o r  n o t  m o r e  t h a n  5  m o s  a n o / o r  a  f i n e  o r  a t  l e a s t  S 1 0 0  ( m a n d . i  b u t  n o t  . m o r e  t h a n  

S i . 0 0 0 .  N o t e :  A  p e r s o n ,  w h o  v i o l a t e s  a  r e g u l a t i o n ,  m a y  a l s o  b e  ’i a o l e  f o r  3 t i v ’l o e n a l t y  

w h i c h  i s  n o t  t o  e x c e e d  S I 0 , 0 0 0 .  S e e  S g O 8 3 . 9 0 8 ,  7 0 6 . 1 7 3 .  7 0 6 . 7 S 6  &  7 0 5 . 7 7 1  , i l A C  1 7 0 6 . Z - ~  e n o  

U S C  A o p x  5 2 9 0 1  e t  s e q .
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STATE - Nevada

C h e m i c a i  3 r e a t n  * e s t s  f o r  E A C / B r A C  l e v e l : 

( c o i . t i n u e d )

O t h e r  i n f o r m a t i o n : N o t e :  A  8 A C  c h e m i c a l  t e s t  v i a  a  b l o o d  s a m p l e

m a y  b e  g i v e n  w i t h o u t  c o n s e n t  i f  ( 1 )  t h e r e  w a s  a  

d e a t h  o r  s u b s t a n t i a l  b o d i l y  h a r m  t o  a n o t h e r  

p e r s o n  o r  ( 2 )  t h e  d r i v e r  t o  b e  t e s t e d  w a s  

c o n v i c t e d  o f  a  p r e v i o u s  O W I  o f f e n s e  w / ' n  7  y r s .  

S e e  § 0 8 4 . 3 8 3 ( 3 )  4  ( 8 )  a n d  E b a r b  v .  S t a t e ,  O e p t .  

o f  M o t o r  V e h i c l e s  a n d  P u b l i c  S a f e t y ,  3 2 2  P . 2 d  

1 1 2 0  ( N e v .  1 9 9 1 ) .

C h e m i c a l  ' e s t s  o f  O t h e r  d i s t a n c e s  f o r  3 A C  L e v e l  

W h i c h  A r e  A u t h o r i z e d  U n d e r  t h e  I m o i i e d  C o n s e n t  L a w :

3 1 o o d :

U r i n e :

O t h e r :

Y e s  • § 0 8 4 . 3 8 3 ( 1 )

Y e s  § 4 8 4 . 3 8 3 ( 1 ) '

O r  o t h e r  u n s p e c i f i e d  b o d i l y  s u b s t a n c e s  

§ 4 8 4 . 3 8 3 ( 1 )

A d j u d i c a t i o n  o f  OWI Cha r ge s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o ) :  

A n t i - P l e a  3 a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  L a w  ( P S I )  

( Y e s / N o ) :

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a  

C h e m i c a l  T e s t :

N o

Y e s  ( N o t e :  A  O W I  c h a r g e  c a n n o t  b e  e x c h a n g e d  f o r  

a  l e s s e r  c h a r g e  u n l e s s  t h e r e  i s  n o  e v i d e n c e  t o  

s u p p o r t  s u c h  a  O W I  c h a r g e .  § 4 8 4 . 3 7 9 2 ( 2 ) )

Y e s  F o r  a  3 r d  O W I  a n d  f e l o n y  o f f s  § § 1 7 6 . 1 3 5 ,  

4 8 4 . 3 7 9 2 ( 1 ) { c )  4  4 8 4 . 3 7 9 6

S p e c i a l  N o t e :  F o r  1 s t  o f f e n d e r s ,  a  t e a c h e r  o f

a n  ( a l e . )  e d u c a t i o n  c o u r s e  m u s t  e v a l u a t e  t h e  O W I  

o f f e n d e r  t o  d e t e r m i n e  i f  s u c h  o f f e n d e r  i s  a n  

a b u s e r  o f  a l c o h o l  o r  d r u g s .  T h e  f i n d i n g  o f  t h i s  

e v a l u a t i o n  m u s t  b e  r e p o r t e d  t o  t h e  c o u r t .  

§ 4 8 4 . 3 7 9 2 ( l ) ( a ) ( 3 )

P e r u s a l  t o  T a k e  a  P r e l i m i n a r y  3 r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  N o n e

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) :  R e v - 9 0  d y s

O t h e r :  N o n e

§ 4 8 4 . 3 8 4 ( 3 )

' a  u r i n e  t e s t  c a n  o n l y  b e  r e q u e s t e d  u n d e r  t w o  c o n d i t i o n s .  ( 1 )  A  d r i v e r  h a s  b e e n  a r r e s t e d  f o r  

a n  a l c o h o l  d r i v i n g  o f f e n s e  a n d  i t  i s  d e t e r m i n e d  t h a t  t h e y  h a v e  h e m o p h i l i a  o r  a  h e a r t  c o n d i t i o n  

w h i c h  w o u l d  e x e m p t  t h e m  f r o m  a  b l o o d  t e s t  o r  ( 2 )  a  d r i v e r  h a s  b e e n  a r r e s t e d  f o r  a  d r u g  d r i v i n g  

o f f e n s e .  § 4 8 4 . 3 8 3 ( 4 ) ,  ( 6 )  4  ( 7 )

3 - 294



$ 7 A " :

G e n e r a l  R e f e r e n c e :

N E W  J E R S E Y

• 'l e w  J e r s e v  S t a t u t e s  A n r . o c a t a c

S i s ’: ~ * » r  a  O W I  I h a r p p :

S t a n d a r d  3 W I  J f f e n s e :

I * !  e o a  1 P e 1* S e  ; . a w

esumpt ion ■,3AII L i ve -  : 
c®3 o r  J rucs . 'U r uc s  a '

U n o s < *  t h e  i n f l u e n c e  o r  i n t o x i c a t i n g  l ; q u c r  

S 3 9 : - - | 0 ( a !  S e e  t h e  S p e c i a l  ‘l o t s  b e l o w .

0 . 1 0  j , ' ? : d - 3 0  ■' a  ) ' J n C a r  2 ’ ' ' a a r :  .Tl f i - f l  0 1

b u t  l e s s  t h a n  O . I O J  § 3 9 : 3 0 . M

N o n e

' J r . c s r  t h e  i n f l u e n c e  o f  , 1 )  A  N a r c o t i c  . 2 :  a  

H a l l u c i n o g e n i c  O r j g  o r  ( 3 )  A  H a c i t - P r c c u c i n c  

• J i - j s  S . * ? : - 1 - 5 0 ( 5 ;

r o r  S o n . '  •‘• ' o t o r  V e h i c l e  ' J c = ' * 3 t o r t .  s e e  0 . : f .

= 7. • “  yj

: n n n a r y  : ' 9 5 t h  i s :  

i e « j  C o n s e n t  l a w  

A r r e s t  R e w i r e s  - 55. •:.?

O r j c s  ' e s / N c  

R e f u s a l  t o  S u b m -  

A d m i t  t e c  i . i t :

01J*. 5 r I;* * 2 r"TTa 1 * ?

■:b = »es:

M o

P r o b a b l y  Y e s  U n c e * *  § 3 9 : 5 0 . Z f a > . *  3  t r i e r ' s  

l i c e n s e  c a n  o n l y  b e  r e v o k e d  - h e n  t n e  ' e f u s a i  : ; 

b a s e s  o r  a n  a r r e s t .  H o w e v e r .  S e e  § 3 9 : - — 5 0 . Z : 2 • 

• - h e r e  o n l y  ’r e a s o n a o i e  g r p u n a s "  s e e m s  t o  b e  

r e o u i  r e o .

N o

Y e s  ' C r i r v n a ]  C a s e s ;  S t a t e  v .  S t i v e r .  5 1 7  - . Z z  

A O S  -‘l . C .  1 ? S 7 )

ar. ■'i n v o l u n t a r y "  b iooc ( n o t  b r e a : * -  ; a ~p : e 
may be o b c ? ; i e d  f r om a  person who has : e e “ 
a r r e s t e d  f : r  a O W I  o f f e n s e ;  i . e . .  a b lpbc s a - o i e  
may be :a.*.e by " f o r t e - ' .  S t a t e  •/. 3 ; . - ' .  AT*
A . I s  I'.-O ! ? 5 « ) .  anc S t a ta  ■/. - 0 : - e r .  A.33

A.Co 3 3 7  ( ‘ l . J . S u c e r . A . D .  195A1 
‘ Z !T e s t s  f p r  a i c o h o .  s h a l l  be mace on a u : :m cb i ! e 
p r i v e r p  ,n c  s u r v i v e  t r a f f i c  a c t ' c e n t s  *’ a ta!  
o t h e r s .  ;Zo : 3S -ZA and S ta te  v .  r : g u e ' t s . 5 : 5  
A .3s  CAZ (.'.’. J . S u o e r .A . 3 .  19S5 ) .  c e n t " ' ,  o e r .  : ' 5  

A.Zd ZOA

S : ? r t a r * j :  P e r c e n t  b y  » e * g n t  o f  a l c o h o l  i n  t h e  b l o o d .  j " ? : A - 5 0 ( a •

“ I n  : : s : a  •/. Q o w n i o .  5 5 ?  A . 2 :  Z - Z  •..*!.3. 1 9 9 9 ) ,  t h e  N . J .  S u c r e m e  C o u r t  h a l o  t h a t  b r e a t r a l t y e r  

r e s u ' t s  m u s t  b e  g i v e n  ’' j u s - t o s * ■’t t i t s " .  T h e  c o u r t  * ' e : t  t r a t  t h i s  - a s  i s  i n  ' ' e e p i n g  - i t h  t h e  

l e g i s l a t u r e ' s  p o r c v  o f  m e a s u r i n g  a i c o n o i  i n  t . h e  b r a i n  f o r  t h e  o u r p c s e  o f  d e t e r m i n i n g  - n s t r a -  a 

:?'*:•:'■> - a s  O W I .  C o m e n c :  T h e  p r a c t i c a l  e n d  r e s u l t  o f  ; ? i s  d e c i s i o n  * a s  t o  i n  e f f e c t  c r e a t e

a  " j u c i c i a l "  i l l e g a l  p e r  s e  i a w  b e s a d  o n  3 r A C :  s e e  t h e  d i s s e n t i n g  o o i n i o n .

' S e e  S t a t e  v .  L e n t i n i ,  5 7 5  A . * < j  A f u  ( N . j . S u p e r . A . 3 .  1 9 9 0 ) .

S p e c i a l  N o t e :  U n d e r  s e p a r a t e • s t a t u t o r y  p r o v i s i o n s ,  i t  i s  i l l e g a l  f o r  a  p e r s o n  t o  d r i v e  a  m o t o r

• / o n i e ' e  - h i l e  u n c e r  t h e  ’i ^ ' j e n c ?  o f  i n t o x i c a t i n g  l i o u o r ,  a n v  n a r c o t i c  o r  a n y  h a o i t  : : . * m i n g  

d r u c  • o n  " v e h i c l e  c r o s s i n g s "  ' b r a c e s  a n d  t u n n e l s )  o p e r a t e d  b y  t h e  - o r t  o f  N e -  7 o r >

A u t h o r i t y .  ( Z )  o n  a n y  " p r o j e c t "  o f  t h e  N e w  J e r s e y  t n o r s s s w a y  A u t h o r i t y  o r  ( 3 )  o n  a n y  " p r o j e c t ”

o f t h e  N e w  J e r s e y  T u r n o i h e  A * i t h o r ; t y .  S g Z ? : I Z C - 3 7 ( S i . Z 7 : ‘Z C - 3 7 J . 3 7 : 2 3 — 3 5 .  3 9 : 3 3 - 3 3 .  

3 2 : t - : 5 “ . 3 ,  3 2 : l - i ; d . 9  i  2 Z : l - i ; * l . ! 0  i t  i s  i l l e g a l  t o  o o e r a t a  a  m o t o r i t e d  b i c j ' c i e  w h i l e  u n c i r  

t h e  : n f l u e n c e  o f  i n t o x i c a t i n g  l i o u o r ,  a n y  n a r c o t i c  o r  a n y  h a b i t  f o r m i r g  d r u g .  ? 3 9 : A - : u . j g  ' r .s

l a -  p r o v i d e s  t h a t  a  v i o i a t : o n  o f  t h e s e  p r o v i s i o n s  r e s u i t s  i n  t h e  s a m e  s a n c t i o n s  a s  f o r

v i o l a t i n g  t h e  r e g u l a r  O W I  ' a w .  5 3 ? : A - ~ 0  

h o  o n l y  s a n c t i o n s  f o r  t h i s  o f f e n s e  a r e  c o m m u n i t y  s e r v i c e  a n d  f o r f e i t u r e  o f  d r i v i n g  p r i v i l e g e s .
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STATE - New Jersey

C h e m i c a l  T e s t s  f o r  O t h e r  S u b s t a n c e s  f o r  3 A ~  e v e 1 

W h i c h  A r ?  A u t h o r i z e d  U n d e r  t h e  f n i o l i e d  C o n s e n t  L a w :

B l o o d :  N o

U r i n e :  N o

O t h e r :  N o n e

A d j u d i c a t i o n  o f  O W I  C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o ) :  N o

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :  N o

P r a - S e n t e n c i n g  I n v e s t i g a t i o n  L a w . . ( P S I )

( Y e s / N o ) :  Y e s  ^ A l c o h o l  s c r e e n i n g )  § 3 9 : 4 - 5 0 ( b )

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a  

C h e m i c a l  T e s t :

R e f u s a l  t o  T a k e  a  P r e l i m i n a r y  B r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  N / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) :  n/A

O t h e r :  N/A

R e f u s a l  t o  T a k e  I m o i i e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  F i n e - J Z S O  t o  $ 5 0 0  5 2 9 : 4 - 5 0 . d a

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) :  1 s t  R e f u s a l - R e v — 6  b o s  ( H a n d ) ;  2 n d  o r  s u b

r e f u s a l - R e v  2  y r s  ( M a n d )  § 5 3 9 : 4 - 5 0 . 2  5  

3 9 : 4 - 5 0 . 4 a

O t h e r :  N o n e

S a n c t i o n s  F o l l o w i n g  a  C o n v i c t i o n  f o r  a  O W I  O f f e n s e :

C r i m i n a l  S a n c t i o n s :  S e e  t h e  S p e c i a l  N o t e  b e l o w .

I m p r i s o n m e n t :

T e r m  ( D a y ,  M o n t h ,  Y e a r s ,

E t c . ) :  1 s t  o f f - N o t  m o r e  t h a n  3 0  d y s ;  2 n d  o f f  ( w / n  1 0

y r s  o f  a  f i r s t  o f f ) - 4 8  c o n s  h r s - 9 0  d y s ;  3 r d  a n d

s u b s e q u e n t  o f f s  ( w / n  1 0  y r s  o f  a  s e c o n d  o f f ) - N o t

l e s s  t h a n  1 3 0  d y s  5 3 9 : 4 - 5 0  

M a n d a t o r y  M i n i m u m  T e r m :  1 s t  o f f - ( S e e  R e h a b i l i t a t i o n  o n  p .  3 - 3 1 6 . ) ;  2 n d

o f f - 4 3  c o n s  f i r s  ( S e e  R e h a b i l i t a t i o n  o n  p .

/  3 - 3 1 6 . ) ;  3 r d  a n d  s u b s e q u e n t  o f f s - 9 0  d y s  ( S e e

R e h a b i l i t a t i o n  o n  p .  3 - 3 1 6 . )

T h e  l a w  p r o v i d e s  t h a t  t h e  c o u r t  m a y  s u b s t i t u t e  n o  m o r e  t h a n  9 0  o f  t h e  1 8 0  j a i l  t e r m  f o r  

c o m m u n i t y  s e r v i c e  o n  a  d a y - f o r - d a y  b a s i s .  C o n s e q u e n t l y ,  a  3 r d  o r  s u b s e q u e n t  O W I  o f f e n d e r  w o u l d  

s t i l l  b e  s u b j e c t  t o  a  m a n d a t o r y  j a i l  t e r m  o f  a t  l e a s t  9 0  d y s .  § 3 9 : 4 - 5 0 ( a ) ( 3 )  a n d  S t a t e  v .  

L a u r i c k ,  5 7 5  A . 2 d  , J 4 0  ( N . J .  1 9 9 0 )

S p e c i a l  Note: I n  S t a t e  v .  H a m m ,  5 7 7  A . 2 d  1 2 5 9  ( N . J .  1 9 9 0 ) ,  t h e  N e w  J e r s e y  S u p r e m e  C o u r t  n o t e d

t h a t  a  O W I  o f f e n s e  i s  n o t  a  " c r i m e " .
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Ba 'T t  -'or a owr C h a r s e :

S t a n o s r d  O W I  O f f e n s e :

I l l e g a l  ? e r  S e  L a w  ( 3 A C . ' 3 r A C  L e v e l ) :  

5 - e s u m o t i o n  ( 3 A C  L e v a ] } :

T . - c e s  o f  D r u g s / O r u g s  a r c  A l c s n o i :

O t h e r :

STATE:
General ler’erenca:

C h e n :  0 2 ! B r e a c h  T e s c ;  f o r  S A C .  B.-aC ■.

5 r ; ' : m i n a r y  B r e a t h  T e s t  L a - :

i .t .c  j * s d  w O n s e n c  L a v^ i
A r r e s t  f . e a u t r e a  { v e s / " c ) :  

i m p l i e d  C o n s e n t  L a w  A p c i i e s  t o  

3 rue s  ( v as/ . * ' o) :
S e f u s a i  : o  S u b m i t  t o  C h e m i c a l  T a >  

A d m i c t a b  i n t o  E v ' s e n c e :

O t h e r  I n f o r m a t i o n :

O K L A H O M A

O k l a n o m a  S t a t u t e s  A n n o t a t e d

( i )  U n o e r  t h e  i n f l u e n c e  o f  a i c o n o i  a n c  ( C '  

I m o e i r e d  b v  t h e  c o n s u m p t i o n  o f  a i c o n o i  A T  

S g 7 = i ( A )  i  i i - ? 0 2 ( A ! ( 2 )

0 . 1 0 1 A "  S 5 7 = 6 t d ) *  i l - ? 0 2 ( A - . : ;

/lone
U n d e r  t h e  i n f l u e n c e  o f  { 1 ) .  I n t o x i c a t i n g  

S u b s t a n c e s  o r  ( 2 !  a  C o m b i n a t i o n  o f  I h e s e  a  

A i c o h o i -  a t  §1 T - r O Z r - A ) . 3 )  i  • A '

0 . 1 0  B a C  l e v e l  ; s  a i s o  o r i m a  ~ -  e v i c e i c

a  o e r s c r  - a s  u n c e -  t h e  i n f l u e n c e  o *  a i c o h c  

5 7 5 =  i : '

>0 . 0 5  and <0 . 1 0  ; s ev idence  o f  I r - v ; .-,c '.ini 
Impa i r ec  at 57 55c s'
f o r  Commercial  Moto r ’/ e n i c l e  J c e - a t o r s .  ;e 
be! o'-.

No

Yes a? 57=1 (A)

Yes AT 57=1 (A/

Y e s  ( C r - m i n a l  C a s e s '  a ;  5755 
M o t e :  ; • U n d e r  A T  5733. a  m a n c a t o r y  c h e r . i

t e s t  m a y  03 o r d e - e c  i n  s i t u a t i o n s  ~ n s r z  t h e  

p r o b a b l e  c a u s e  t h a t  a  p a r s o n  h a s  o e e °  3? e r a 

a  m o t o r  v e h i c l e  - i n i l a  3WI a n a  s u e r ,  o s e r a t i c  

c a u s e d  e i t h e r  d e a t h  o r  s e r i o u s  o h v s i c a l  i n ­

t o  a n o t h e r  p e r s o n .  i C !  A l s o ,  j . n = a r  a t  

§ i 0 - 1 0 “( 3 } ,  a  m a n o a t o r y  c h e m i c a l  * : r  

a i c o h o i / d r u g s  m a y  b e  o r d e r e d  i n  t r a f  *•'■- 1 c :  

s i t u a t i o n s  w h e r e  t n e  i r - ' / s r  ( p e r s o n  t o  b e  

t a s t e d )  h a s  b e e n  c i t e d  f o r  2 t r s : f ! c  o f  f e n s -

i h i s  o t a t e ' s  i l l e g a l  p e r  s e  - a w  a l s o  m a k e s  : t  a n  o f f e n s e  t o  o o e r a t e  a  m o t o r  v e h i c l e  w i t h  2 
b r a a t . n  a i c o h o i  c o n c e n t r a t i o n  l e v e i  o f  0 . 1 0  o r  m o r e .

" T h e  i m o a i r a d  o f f e r s e  a o p l i a s  o n ! ■/ t o  t h e  u s e  o f  a i c o n o i  ( n o t  o t h e r  d r u g s ) .  T h e  s a n c t i o n s  

o i v e n  r o r  d r i v i n g  w h i l e  u n d e r  t h e  i n f l u e n c e  i n c l u d e s  b o s h  a i c o h o i  a n d  d r u c  d r i v i n g  v i o i e t i :

O W I  O f f e n s e s  a n d  C o m ' n e r c i a l  K o t o r  V e h i c l e s  ( C K ' / ) / C o f “ie r c i a l  O r i v o r 1 ;  L i c e n s e s  ( C D L ) :  a  ; o  —

i s  " s i s a u a l i f i e d "  f r o m  o p e r a t i n g  a  C M V  f o r  n o t  l e s s  t h a n  1 y r .  { !  y r .  m a n d . )  ( n o t  : e s s  t h a n  

y r s  ( 3  y r s  m a n d . )  i f  t r a n s p o r t i n g  h a z a r d o u s  m a t e r i a l s ) ,  i f  - w h i l e  o c e r a t i n c  a  C M V  t h e y  h  

a  3 A C / 5 r A C  l e v e l  o f  0 . 0 4  o r  m o r e ,  ( 2 )  a r e  u n d e r  t h e  i n f l u e n c e  o f  a i c ; h o i  o r  a n  i n t o x i c a t i n g  

s u b s t a n c e  o r  ( 2 )  r e f u s e  t o  s ^ - m i t  t o  a  . c h e m i c a l  t e s t  f o r  a n  a i c o n o i  c o n c e n t r a t i o n . f o r  a i t ,  

( ! )  a  s e c o n d  " c o n v i c t i o n "  o r  ( 2 )  a  c o m b i n a t i o n  o f  t w o  " c o n v i c t i o n s "  o f  a n y  o f  t h e  a o o v e  ! • ! >  

i t e m s ,  t h e  " d i s p u a l i f i c a t i o n "  i s  f o r  l i f e  ( 1 0  y r s  m a n d . ) .  S e e  A 7 5 5 - 2 0 5 . 2 .



Y e s  ( f o r  a l c o h o l  a n d  i n t o x i c a t i n g  s u b s t a n c e s )  

4 7  § 7 5 1 ( A )

Y e s  ( f o r  i n t o x i c a t i n g  s u b s t a n c e s  o n l y )  4 7  

§ 7 5 1 ( A )

S a l i v a  ( f o r  i n t o x i c a t i n g  s u b s t a n c e s  o n l y )  J 7  

§ 7 5 1 ( A )

A d j u d i c a t i o n  o f  O W I  C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / M o ) " :  

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( v e s / N o ) :  

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  L a w  ( P S I )  

( Y e s / N o ) :

N o

N o

Y e s  ( 2 n d  a n d  s u b s e q u e n t  o f f s ’, 2 2  § 9 £ Z

S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  t o  i  

C h e m i  C 3 l  T e s t :

R e f u s a l  t o  T a k e  a  P r e l i m i n a r y  3 r ? a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  N / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) :  N / A

O t h e r :  N / A

R e f u s a l  t o  T a k e  I m o i i e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) : N o n e

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e v ) :

O t h e r :

1 s t  R e f u s a l - R e v - 1 8 0  d y s  ( 9 0  d y s  m a n d a t o r y / ' ;  2 n d  

R e f u s a l  ( w / n  S  y r s ) - R e v . - l  y r  ( m a n d a t o r y ) ;  S u b .  

R e f u s a l  ( w / n  5  y r s ) - R e v . - 3  y r s  ( m a n d a t o r y )  4 7  

§§ 6 - 2 0 5 . 1 ,  6 - 2 1 1  ( i ) , 7 5 3 .  7 5 4 . 1  3. 7 5 5  

S e e  F o o t n o t e  N o .  2  o n  p .  3 - 3 7 4 .

None

S a n c t i o n s  f o l l o w i n g  a  C o n v i c t i o n  f o r  a  O W I  O f f e n s e :

C r i m i n a l  S a n c t i o n s :

I m p r i s o n m e n t :

T e r m  ( D a y ,  M o n t h ,  Y e a r s ,  

E t c . ) : D r i v i n g  W h i l e  U n d e r  t h e  I n f l u e n c e / I l l e g a l  P e r  S e  

1 s t  O f f  ( M i s d ) - l O  d y s  t o  1 y r ;  2 n d  I  s u o s e o u e n t  

o f f s  ( w / n  1 0  y r s - f e l o n y ) - l  y r  t o  5  y r s  4 7  

§ 1 1 - 9 0 2  P e r s o n a l  I n j u r y  A c c i d e n t  ( O r i v i n g  W h i l e  

U n d e r  t h e  I n f l u e n c e / I l l e g a l  P e r  S e l - l s t  O f f  

( N i s d ) - 9 0  d y s  t o  1 y r ;  2 n d  O f f  ( f e l o n y ) - l  t o  5  

y r s  4 7  § 1 1 — 9 0 4 ( A )  G r e a t  B o d i l y  H a r m  ( O r i v i n g  

W h i l e  U n d e r  t h e  I n f l u e n c e / I l l e g a l  P e r  S e )  

( f e l o n y ) - n o t  m o r e  t h a n  5  y r s  4 7  § 9 0 4 ( 8 )

A  r e s t r i c t e d  h a r d s h i p  l i c e n s e  i s  a v a i l a b l e  a f t e r  t h e  m a n d a t o r y  9 0  d a y  p e r i o d .

3  -  3 7 2
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ro
iu
3 a s : s  * o r  a  O W I  C h a r c e :

S t a n o a r c  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( S A C  L e v e l ) :  

P r e s u m p t i o n  ( B A C  L a v e i ) :

T y p e s  o f  O r u o s / O r u o s  a n c  - i c o r . o i

STATE:
Genera: Reference:

S O U T H  O A X O T A

S o u t h  D a k o t a  C o o ' i - ' i e d  L a w s

U n d e r  t h e  i n f l u e n c e  o f  a n  a l c o h o l i c  o e v e ' - a c e  

§32-::-:(2)
0 . 1 0 ; § 2 £ - Z 2 - i <:>
0 . 1 0 '  § 3 2 - 2 2 - 7  . . . V o t e :  § 3 2 - 2 2 - 7  a o o l ; e s  t h i s

o r e s u m e t i o n  t o  t h e  v e n  h e m : t i d e  o f - ’..

U n d e r  t h e  i n f l u e n c e  o f  ( ; : - n v  S u b s t a n c e .  2 )

A n y  C o n t r o l l e d  O r u c .  ' . 2 5  Jte.— j u a n a  o r  ; a - ; 

C o m b i n a t i o n  o f  T h e s e  S u b s t a n c e s  a n c  a n  A l c o h o l ' c  

B e v e r a c e  S 3 Z - C 3 — : . :  ' I  { - '■

" o r  C o m m e n t i a i  M o t o r  V e h i c l e  I t e r a t o r s . r e e

C h ^ n - _ ; ; ;  ; r = ; ; h  ~ j S t 3  f p r  = a : ?  L e v : . : :

P r e l i m i n a r y  B r e a t h  T e s t  L a w :

I m o i i e d  C o n s e n t  L a w :

A r r e s t  P e c u i r e d  ( Y e s . " o l :

I m p l i e d  C o n s e n t  L a w  A c o i i e s  t o  

■ D r u g s  ( V e s / N o ) :

P e r u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e o  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

Y e s  § 2 2 - 2 2 - 1 . 2  

Y e s  § 2 2 - 2 3 - 1 0  

Y e s  § 3 2 - 3 2 - 1 0

Y e s  § § 1 9 - 1 2 - 2 3 . !  3  2 2 - 2 2 - 1 0 . ( C r i m - ' n a l  C a s e s  ' 

C h e m i c a i  t e s t  r s o u i r e c  f o r  o e r s c r s  - h o  h a v e  b e e r  

a r r e s t e e  f o r  a  t h i r c  c r  s u b s e c u e n t  3 W I  o f - ' e n s e

**CTC3*' “£ / Zr JSscw h i c h  c o n s t i t u t e s  a  * * e l o n y ,  

t o  o b t a i n  a  b l o o d  s a m c l e .  § 2 2 - 2 2 - ; 0 .  S t a t e  •/. 

H e  i n n e r .  N . n . 2 :  C o  •' S . 0 .  1 9 5 9 : .  S t a t e  • >.

L a n i e r .  A 5 Z  M . W . E o  ' - c  - j . j . ‘9 9 0 ) .  a r . c  S t a t e  ••• 

S i c k l e r .  - c S  ‘I . W . Z o  " 0  i : . D .  ’? = Z :

C h e m i c a l  ~ e s t s  o f  O t h e r  S u b s t a n c e s  - ' o r  5 A C  L e v e '  

V h i c r ,  A , - =  A u t h o r l t e d  U n d e r  t h e  I m o i i e d  C o n s e n t  L a w :

•Jr:r.e:
O t h e r :

A d ~ u g i c a t : o n  o f  O W I  C h a r o e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o } :  

A r . t i - i ’T e a  B a r o a i n i n o  S t a t u t e  ( Y e s / N o ) :

Y e s  5 3 2 - 2 2 - 1 0  

H o  § 3 2 - 2 3 - 1 0

" O t h e r  b o d i l y  s u b s t a n c e s "  § 2 2 - 2 2 - 1 0

N o

H o  ( N o t e :  A n  i l l e g a l  o e r  s e  t r a r c e  m a y  b e

r e d u c e d  o r  d i s m i s s e d  o n ! v  when w r i t t e n  r e a s o n s  

f o r  s u c h  h a v e  b e e n  f i l e d  w i t h  t h e  c o u r t .  

5 3 2 - 2 2 - 1 . 3 )

' B a s e d  o n  p e r c e n t  b y  w e i g h t  o f  a i c o h o i  i n  t h e  b l o o d .  H o w e v e r ,  u n d c - r  § 2 2 - 2 - 7 .  t h e r e  i s  a  

o r o v i s i o n  t h a t  " [ p j e r c e n t  b y  w s i c n t  o f  a l c o h o l  i n  t h e  b i o o c  s h a l l  b e  b a s e d  u o o n  m i l l i g r a m s  o f  

i c o h o i  p e r  1 . 0  c u b i c  c e n t i m e t e r s  o f  w h o l e  b l o o d  o r  2 1 0 0  c u o i c  c e n t i m e t e r s  o f  d e e p  l u n g  b r e a t h . "  

T h i s  s t a t u t e  w a s  h e l d  c o n s t i t u t i o n a l  i n  S o u t h  D a k o t a  v .  N e v i l l e ,  A 5 9  U . S .  5 5 3  ( 1 9 8 1 ) .
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STATE - South Oakota

? r e - S e n t e n c i n g  I n v e s t i g a t i o n  L a w  ( P S I )

( Y e s / H o ) :  Y e s  L i m i t e d  I f  t h e  d e f e n d a n t ' s  3 A C  l e v e l  i s

0 . 1 7  o r  m o r e ,  t h e  c o u r t  m u s t  r a o u i r e  t h e m  t o  

u n d e r g o  a n  e v a l u a t i o n  t o  d e t e r m i n e  i f  t h e y  a r e  

a d d i c t e d  t o  a l c o h o l .  § 3 2 - 3 3 - 2 2  N o t e :  T h e

c o u r t s  h a v e  g e n e r a l  a u t h o r i t y  t o  o r d e r  

d i s c r e t i o n a r y  p r e - s e n c e n c e  i n v e s t i g a t i o n  

r e p o r t s .  § Z 3 A - Z 7 - 5

Sanc t i o n s  f o r  R e f u s a l  t o Submit to a 
Chemical  T e s t :

. R e f u s a l  t o  T a k e  a  P r g l i m i n a r v  B r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  H o n e

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) :  N o n e

O t h e r :  . N o n e

Adiucication of OWI Charges: (continued)

R e f u s a l  t o  T a k e  I m o i i e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  

■ A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n  

( S u s p / R e y ) :

O t h e r :

N o n e

.1
R e v  1 y r '  ( A  r e s t r i c t e d  h a r d s h i p  l i c e n s e  i s

a v a i l a b l e . )  § 3 2 - 2 3 - 1 1

H o n e

S a n c t i o n s  F o l l o w i n g  a  C o n v i c t i o n  f o r  a  O W I  O f f e n s e :

C r i m i n a l  S a n c t i o n s :

I m p r i s o n m e n t :

T e r m  ( D a y ,  M o n t h ,  Y e a r s ,  

E t c . ) :

M a n d a t o r y  M i n i m u m  T e r m :  

F i n e :

A m o u n t  ( $  R a n g e ) :

M a n d a t o r y  M i n .  F i n e  ( S ) :

1 s t  o f f  C l  1 M i s d - 1  y r  ( c o u n t y  j a i l ) :  2 n d  o f f  

( w / n  5  y r s )  C l  1 M i s d - 1  y r  ( c o u n t y  j a i l ) ;  I r i  

o f f  C l  6  F e l o n y  ( w / n  5  y r s ) - N o t  m o r e  t h a n  2  y r s  

( S t a t e  p e n i t e n t i a r y ) ;  4 t h  h  s u b ,  o f f  ( w / n  5  y r s )  

C l  5  F e l o n y - N o t  m o r e  t h a n  5  y r s  ( S t a t e  

p e n i t e n t i a r y )  § § 2 2 - 5 - 1 ,  2 2 - 5 - 2 ,  3 2 - 2 3 - 2 ,  

3 2 - 2 3 - 3 ,  3 2 - 2 3 - 4  & 3 2 - 2 3 - 4 . 1  

N o n e

1 s t  o f f - S l . O O O :  2 n d  o f f  ( w / n  5  y r s ) - $ l , 0 0 0 ;  3 r d  

o f f  ( w / n  5  y r s ) - $ 2 . 0 0 0 ;  a t h  I  s u b ,  o f f  ( w / n  5  

y r s ) - N o t  m o r e  t h a n  $ 5 , 0 0 0  

N o n e

U n d e r  § 3 2 - 2 3 - 1 1 . 1 ,  a  d r i v e r ' s  l i c e n s e  i s  n o t  s u b j e c t  t o  r e v o c a t i o n  f o r  r e f u s a l  t o  s u b m i t  t o  a  

c h e m i c a l  t e s t  u n d e r  t h e  i m p l i e d  c o n s e n t  l a w  i f  e i t h e r  ( 1 )  t h e  d r i v e r  p l e a d s  g u i l t y  t o  a  O W I  

o f f e n s e  o r  ( 2 )  t h e  O W I  c h a r g e  i s  d i s m i s s e d  p r i o r  a  h e a r i n g  o n  t h e  r e f u s a l  a n d  t h e  p e r s o n  i s  n o t  

c o n v i c t e d  o f  a  l e s s e r  c h a r g e  o r ,  i f  a  h e a r i n g  i s  n o t  r e q u e s t e d ,  p r i o r  t o  t h e  r e v o c a t i o n  b e i n g  

o r d e r e d .
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STATE:
General Reference:

UTAH

U t a h  C o d e  A n n o t a t e d

3 a s i s  f o r  a  D W I  C h a r g e :

S t a n d a r d  O W I  O f f e n s e :

I l l e g a l  P e r  S e  L a w  ( 3 A C / B r A C  L e v e l ) :  

P r e s u m p t i o n  ( B A C  L e v e l ) :

T y p e s  o f  D r u g s / D r u g s  a n d  A l c o h o l :

O t h e r :

U n d e r  t h e  i n f l u e n c e  o f  a i c o h o i  S 4 i - 5 - 4 4 { ] ) ( a j  

0 . 0 8 1 § U l - 6 - 4 U ( l ) ( 3 ) a  ( 2 )

N o n e

U n d e r  t h e  i n f l u e n c e  o r  ( I )  A n y  D r u g  o r  ( 2 )  a  

C o m b i n a t i o n  o r  A n y  D r u g  a n d  A l c o h o l  

§ 4 1 - 6 - 1 4 ( 1 )  ( 3 )

F o r  C o m m e r c i a l  M o t o r  V e h i c l e  O p e r a t o r s ,  s e e  p .  

3 - 4 6 1 .

C h e m i c a l  B r e a t h  T e s t s  f o r  5 A C / 9 r A C  L e v e 1

P r e l i m i n a r y  B r e a t h  T e s t  L a w :

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e d  ( Y e s / M o ) :

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o  

D r u g s  ( Y e s / M o ) :

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t  

A d m i t t e d  i n t o  E v i d e n c e :

O t h e r  I n f o r m a t i o n :

No

Y e s  5 - 1 - 6 - 10(C)
Y e s  5 4 1 - 6 - 1 4 . 1 0 ( 1 )

Y e s  ( C r i m i n a l  a n o  C i v i l  C a s e s )

§ < 1 1 - 6 - 4 4 . 1 0 ( 3 )

A  d r i v e r  m a y  b e  c o m p e l l e d  t o  s u b m i t  t o  a  

c h e m i c a i  t e s t  i f  t h e y  h a v e  b e e n  p l a c e d  u n d e r  

a r r e s t  e i t h e r  ( 1 )  f o r  a  O W I  o f f e n s e  a n d  t h e r e  i s  

r e a s o n  t o  b e i i e v e  t n a o  a n o t h e r  c s r s o n  m a y  d i e  a s  

a  r e s u l t  o f  t h e  o f f e n s e  o r  ■ £ )  f o r  a  v e h i c l e  

h o m i c i d e  a i c o r . c i  r e l a t e d  o f f e n s e .

376—5—207(5)(b) S ( '/ (a )

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  B A C  L e v e l  

'-'hi o n  A r e  A u t h o r - t e d  U n d e r  t h e  I m o i i e d  C o n s e n t  L a w :

3 1 o o d :  

U r i  n e : 

O t h e r :

Y e s  § 4 1 - 6 - 4 4 . 1 0  

Y e s  § 4 1 - 6 - 4 4 . 1 0  

N o n e

A c : u d i c a t i o n  o f  O W I  C h a r o e s :

M a n d a t o r y  A d j u d i c a t i o n  L a w  ( Y e s / N o ) :  

A n t i - P l e a  3 a r c a i n i n c  S t a t u t e  ( Y e s / N o )

P r e - S e n t e n c i n g  I n v e s t i g a t i o n  L a w  ( P S D  

( Y e s / N o ) :

N o  ( N o t e :  A  M a g i s t r a t e  m a y  n o t  g r a n t  d i v e r s i o n

i n  a  O W I  c a s e .  § 7 7 - 2 - 9 )

N o  ( N o t e :  I f  t h e  d e f e n d a n t  o l e a c s  g u i l t y  o r  

n q l o  c o n t e n d e r e  t o  r e c k l e s s  d r i v i n g  a s  a  

s u b s t i t u t e  f o r  a  D W I  c h a r g e ,  t h e  o r o s e c u t i o n  

m u s t  s t a t e  f o r  t h e  r e c o r d  w h e t h e r  a i c o h o i  o r  

d r u g s  ' - e r e  r e l a t e d  t o  t h e  p i e a d e d  o f f .

§ 4 1 - 6 - 4 411 0 ) )

Y e s  5 4 1 - 6 - 4 4 ( 4 1  *  ( 3 )  ( A s s e s s m e n t )

T h i s  S t a t e ' s  i l l e g a l  p e r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  / e h i c l e  w i t h  a  

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  l e v e l  o f  0 . 0 8  o r  m o r e .
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S a n c t i o n s  f o r  R e f u s a l  t o  S u b m i t  •.? 

C h e m i c a l  T g s t :

R e f u s a l  t o  T a k e  a  P r e l i m i n a r y  S r g a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i r e / J a i l ) :  N / A

A d m i n i s t r a t i v e  L i c e n s  * " c  r-.ct i o n

( S u s o / R e v ) :  N / A

O t h e r :  N / A

R e f u s a l  t o  T a k e  I m p l i e d  C ; n «?-•*- 

C h e m i c a i  T e s t :

C r i m i n a l  S a n c t i o n  J a i l  • :

A d m i n i s t r a t i v e  l i c e r . s i r :  A c t i o n  

{ S u s o / R e v ) :

O t h e r :

N o n e

.1
R e v  f o r  1 y r  M a n d a t o r y  § 4 1 - 6 - 4 4 .  ;()•' Z )  I b )  

( N o t e :  N o  h a r d s h i p  l i c e n s e  m a y  o e  i s s u e o  f o r

r e v s  b a s e d  o n  a  t e s t  r e f u s a l . j A I - Z - ' V i c ) }  

N o n e

S a n c t i o n s  F o l l o w i n g  a  C o n v i c t i o n  - ' o r  a  O W E  O f f e n s e :

C r i m i n a l  S a n c t i o n s :

I m o r i  s o i i m e n c :

T e r m  i D a v ,  M o n t h ,  ' e a r s ,

M a n d a t o r y  M i n i m u m  " e r m :

1 s t  o f * '  a n d  2 n d  o f f  ( w / n  5  y r s ) - C ' a s s  5  r , i s d . -  

n o t  m o r ?  t h a n  6  j b o s :  Z — i  i> s u b  o f f  ( w / n  5  y r s )  

i f  o n e  o r  m o r e  o f  t h e  p r e v i o u s  o f f s  o c c u r r e d  

p r i o r  t o  A / 2 3 / 9 0 - C l a s s  3  m i s d .  -  n o t  m o r e  t h a n  6  

m o s ;  3 r d  o f f  ( w / n  6  y r s !  i f  t w o  o f  t h e  o r e v i o u s  

o f - ' s  o c c u r r e d  a f t e r  4 / 2 3 / 9 0 - C l s s s  A  m i s c .  -  n o t  

m o r e  t h a n  1 y r ;  4 t h  I  s u e  o f f  ( w / n  5  v r s '  ( f  t h e  

t h r e e  p r e v i o u s  o f f s  o c c u r r e d  a f t e r  4 / Z 2 / 9 0 - 3 r d  

D e g r e e  f e l o n y  -  n o t  m o r e  t h a n  5  y r s  

A  D W I  o f f - w h e r e  t h e r e  i s  a n  i n j u r y  r = i a * e c  t o  

n e g l i g e n t  a c t i o n - C i a s s  A  m i s d . -  n o t  m o r e  t n a n  1 

y r  § § 4 l - 5 — 1 4 ( 3 ) ( a ) , 7 5 - 3 - 2 0 3 ( 3 )  4  7 5 - 3 - 2 0 4  

1 s t  o f f - 4 8  c o n s  h r s :  2 . n c _ o f f  ( w / n  5  y r s ) - 2 4 0  

c o n s  h r s :  s u b s e q u e n t  o f - ~ d  ( w / n  5  y r s , ' - 7 2 0  h r s  

D W I  r e l a t e d  i n j u r y  o f f - 4 S  c o n s  h r s

' T h i s  s a n c t i o n  a l s o  a p p l i e s  t o  o e r s o n s  u n d e r  2 1  y e a r s  o l d  w h o  r e f u s e  t o  s u b m i t  t o  a  c . n e m i c a l

t e s t  t o  d e t e r m i n e  i f  t h e y  h a v e  v i e l a t e d  § 4 1 - 6 - 4 4 . A ( 1 ) .  T h i s  s e c t i o n  o r o v i d s :  f o r

ac 'm i .n ; s t r a t i ve  ' . l i c e n s i n g )  a c t i o n s  a g a i n s t  such pe r s ons  who d r i v e  a v e h i c l e  w i th  any amount o f
a l co ho '  in  t h e ’ r  bodv.2 . .
T h i s  m a n d a t o r y  s a n c t i o n  ( i . e . .  j a i l  o r  c o m m u n i t y  s e r v i c e  a l t e r n a t i v e . ’ m a y  n o t  a o o i /  t o  3 r d

o f f e n s e s  ( w / n  5  y r s )  i f  t w o  o f  t h a  p r e v i o u s  o f f s  o c c u r r e d  a f t e r  4 / 2 3 / 9 9  a n ( j ^  4 t h  £  s u b

o f f e n s e s  ( w / n  6  y r s !  i f  t h e  t h r e e  p r e v i o u s  o f f s  o c c u r r e d  a f t e r  4 / 2 3 / 9 0 .  T h e  l a w  p r o v i d e s  t h a t

f o r  these  o f f e n s e s  " [ e ] n r o l  Iment ; n and c omp le t i o n  o f  a chemica l  deDsnc'ency r e n a o i i ’ t a t i e n
p r o g r a m  a p p r o v e d  b y  t h e  c o u r t  m a y  b e  a  s e n t e n c i n g  a l t e r n a t i v e  t o  i n c a r c e r a t i o n  o r  c o m m u n i t y

s e r v i c e  i f  t h e  p r o g r a m  p r o v i d e s  i n t e n s i v e  c a r e  o r  i n p a t i e n t  t r e a t m e n t  a n d  l o n g - t e r m  c l o s e l y

s u p e r v i s e d  f o l l o w  t h r o u g h  a f t e r  t h e  t r e a t m e n t . "  § 4 1 - 6 - 4 4 ( 6 ) (  : ) ( I I )  £  ( 7 ) ( c )

3 - 4 5 8  ‘
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STATE: WASHINGTON
G e n e r a l  R e f e r e n c e : R e v i s e d  C o d e  o f  W a s h i n g t o n  A n n o t a t e d

3 a s  i s  f o r  a  O W I  C h a r c o ;

S t a n d a r d  O W I  O f f e n s e : U n d e r  t h e  i n f l u e n c e  o f  or a f f e c t e d  b v  

i n t o x i c a t i n g  l i q u o r  §§ 4 c . . 5 i . 5 0 2 ( 3 ;  I 
4 6 . 6 1 . 5 0 4 ( 3 )

I l l e g a l  P e r  S e  L a w  ( 3 A C / 3 r A C  L e v e l ) : 0 . 1 0 '  § § 4 6 . 6 1 . 5 0 2 ( 1 )  o ( 2 )  a n d  4 6 . 5 1 . 5 0 4 ( 1 1  i  

( 2 )

P r e s u m p t i o n  ( S A C  L e v e l ) : N o n e

T y p e s  o f  O r u g s / C r j c s  a n d  A l c o h o l : U n d e r  t h e  i n f l u e n c e  o f  ('•' A n y  D r u g  o r  ( 2 )  a  

C o m b i n a t i o n  o f  I n t o x i c a t i n g  L ' q u o r  a n d  A n y  O r u o  

§ § 4 5 . 5 1 . 5 0 2 ( 3 )  J  ( 4 )  a n c  -‘i.o' .10^(2) i  ( 4 )

O t h e r :
' o r  C o m m e r c i a l  M o t o r  V e h i c l e  O o e r a t o r s .  s e e  o .  

3 - 4 9 5 .

C h e m i c a l  S r e a t h  T e s t s  * ' ? r  3 A C / 3 r A C  L e v a ) :

P r e l i m i n a r y  o r e a t h  ' e s t  L a w : N o

I m p l i e d  C o n s e n t  L a w :

A r r e s t  R e q u i r e o  ( Y e s / N o ) : Y e s  § 4 6 - 2 0 - 3 0 8

I m p l i e d  C o n s e n t  L a w  A p p l i e s  t o

D r u g s  ( Y e s / N o ) : N o 3

R e f u s a l  t o  S u b m i t  t o  C h e m i c a l  T e s t

A d m i t t e d  i n t o  E v i d e n c e : Y e s  ( C r i m i n a l  C a s e s )

O t h e r  I n f o r m a t i o n : S p e c i a l  N o t e :  A  p e r s o n  m a y  b e  a d m i n i s t e r e d  

e i t h e r  a  b r e a t h  o r  b i o c o  t e s t  w i t h o u t  t h e i r

c o n s e n t ,  i f  t h e y  h a v e  b e e n  a r r e s t e d  f o r  e i t h e r

•’ ( j
( 1 )  v e n i c l e  h o m i c i d e ,  ( Z !  v e h i c l e  a s s a u l t  o r  ( 3 :

O W I  w h e r e  t h e r e  h a s  b e e n  a n  i n j u r y  r e ' a t e d

. . .  .  *  ■> 
a c c : c e . n :  w n : c h  m a y  r e s u l t  • n  t e a t s .  3 4 6 . 2 0 . 2 0 3 ”

L  S t a t e  v .  S c h u l t e ,  3 0 4  ? . Z z  t o o  ( W a s h .  1 9 3 ! '

C h e m i c a l  T e s t s  o f  O t h e r  S u b s t a n c e s  f o r  3 A C  L e v o i

W h i c h  A r e  A u t h o r : t e d  ' J n c e ^  t h e  I m o i i e d  C o n s e n t L ? w ;

3 1 o o d : Y e s

U r i n e : N o

O t h e r : N o n e

T h i s  S t a t e ' s  i l l e g a l  p g r  s e  l a w  a l s o  m a k e s  i t  a n  o f f e n s e  t o  o p e r a t e  a  m o t o r  v a r i o l a  . ; i. h  a

b r e a t h  a l c o h o l  c o n c e n t r a t i o n  1 e  i o r  0 . ' 0  o r  m o r e .2
S e e  S t a t e  v .  Z w i c k e r ,  7 1 3  ? . 2 d  1 1 0 1  ' W a s h .  1 9 3 6 ) .  w h i c h  l i m i t e d  s u c h  e v i d e n c e  t o  s i t u a t i o n s  

w h e r e  t h e  d e f e n d a n t  i n i t i a l l y  r a i s e s  t h e  i s s u e  o f  a  o l o c d  a l c o h o l  t e s t  o y  c o r t e s t i n o  t h e  

c r e d i b i l i t y  o r  c o m o e t e n c e  o f  p o l i c e  p r o c e d u r e s .

U n d e r  § 4 6 . 2 0 . 3 0 8 ( 2 ! .  i f  t h e r e  i s  a n  i n j u r y  l i k e l y  t o  c a u s e  d e a t h ,  a  p e r s o n  s i a y  b e  c o s o e l l e o  t o

s u b m i t  t o  a  t e s t  f o r  d r u c s  a s  w e l l  a s  f o r  a l c o h o i .

2 - 403
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STATE - Washington

A d j u d i c a t i o n  o f  O W I  C h a r g e s :

M a n d a t o r y  A d j u d i c a t i o n  L a v  ( Y e s / N o ) :  N o '

A n t i - P l e a  B a r g a i n i n g  S t a t u t e  ( Y e s / N o ) :  N o '

P r e - S e n t e n c i n a  I n v e s t i g a t i o n  L a w  ( P S I )

( Y e s / N o ) :  Y e s  P e r m i s s i v e  a u t h o r i z a t i o n ,  b u t  n o t

m a n d a t o r y :  s e e  § 4 6 . 5 1 . 5 1 5 .

S a n c v o n s  f o r  R e f u s a l  t o  S u b m i t  t o  a  

C h e m ' c a l  T e s t :

R e f u s a l  t o  T a k e  a  P r e l i m i n a r y  B r e a t h  T e s t :

C r i m i n a l  S a n c t i o n s  ( F i n e / J a i l ) :  N / A

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s p / R e v ) :  N / A

O t h e r :  N / A

R e f u s a l  t o  T a k e  I m c i  i e d  C o n s e n t  

C h e m i c a l  T e s t :

C r i m i n a l  S a n c t i o n  ( F i n e / J a i l ) :  N o n e

A d m i n i s t r a t i v e  L i c e n s i n g  A c t i o n

( S u s o / R e v ) :  1 s t  r e f u s a l - R e v  f o r  1 y r  ( M a n o a t o r y ) ; 2 n d

r e f u s a l  ( w / n  5  y r s )  R e v  f o r  Z  y r s  ( M a n d a t o r y )  

§ § 4 6 . 2 0 . 3 0 8  a n d  4 6 . 2 0 . 3 1 1 ( 2 !

O t h e r :  N o n e

S a n c ~ . : o n s  F o l l o w i n g  a  C o n v i c t i o n  f o r  a  O W I  O f f e n s e :

C r i m i n a l  S a n c t i o n s :

I m o r i  s o n m e n t :

T e r m  ( D a y ,  M o n t h ,  Y e a r s ,

E t c . ) :  1 s t  o f f  -  2 4  h r s  -  1 y r ;  2 r c  a n d  S u b s e q u e n t  o f f

( w / n  5  y r s )  -  7  d y s  -  1 y r ;  2 n d  a n d  S u b s e o u e n t

o f f  b u t  o f f e n d e r  , i a s  n o  l i c e n s e  o r  b e c a u s e  t h e i r

l i c e n s e  w a s  e i t h e r  c u s p e n d e d  o r  r e v o k e d  -  9 0  d y s

-  1 y r  V e h  A s s a u l t  (Drunk d r i v i n g  r e l a t e d
i n j u r y  C l  C  f e l o n y )  -  N o t  m o r e  t h a n  5  y r s

§ § 9 A . 2 Q . 0 2 1 ( l ) ( c ) , 4 6 . 5 1 . 5 0 2 .  . 5 0 4 ,  . 5 1 3 .  . 5 2 2

S e e  M i s c e l l a n e o u s  S a n c t i o n s  o n  o .  3 - 4 9 6 .

1 & 7
M a n d a t o r y  M i n i m u m  T e r n :  1 s t  o f f  -  2 4  c o n s  h r s  : 2 n d  a n d  S u b s e q u e n t- _

o f f s  ( w / n  5  y r s )  -  7  d y s  , 2 n d  a n d  S u o s e o u e n t  

o f f  b u t  o f f e n d e r  h a s  n c  l i c e n s e  o r  b e c a u s e  c h e i r  

l i c e n s e  w a s  e i t h e r  s u s p e n d e d  o r  r e v o k e d  -  9 0  

d y s  S e e  M i s c e l l a n e o u s  S a n c t i o n s  o n  p .  3 ~ 3 6 .

' T h e  S t a t e  h a s  a  d e f e r r e d  p r o s e c u t i o n  p r o g r a m  f o r  O W I  o f f e n s e s .  A  p e r s o n  i s  e l i g i b l e  f o r  t h i s  

p r o c r a m  o n l v  o n c e  i n  e v e r y  f i v e  ( 5 )  y e a r s .  T h e  p r o g r a m  p r o v i d e s  f o r  a i c o h o i  t r e a t m e n t  f o r  a  

t w o  y e a r  p e r i o d .  U p o n  s u c c e s s f u l  c o m p l e t i o n  o f  t h e  p r o g r a m .  T h e  c o u r t  s h a l l  d i s m i s s  t h e  

c h a r g e s  p e n d i n g  a g a i n s t  t h e  d e f e n d a n t .  § 1 0 . 0 5 . 0 1 0  e t  s e q .

3 M a y  b e  s u s p e n d e d  o n l y  i f  j a i i  w o u l d  i m p o s e  a  r i s k  t o  d e f e n d a n t ' s  p h y s i c a l  o r  m e n t a l  w e l l - b e i n g .  

3 W i t h  4 8  c o n .  h r s .  § 4 6 . 5 1  . S 1 5 ( 1 1

S p e c i a l  N o t e :  T h e  W a s h i n g t o n  S u p r e m e  C o u r t  h a s  h e l d  t h a t  O W I  o f f e n s e s  a r e  n o t  f e l o n i e s .  S t a t e  

v .  E l g i n ,  8 2 5  P . 2 d  3 1 4  ( W a s h .  1 9 9 2 )

3 - 494



DRUG  IM PA IRED  DR IV ING

R ESO LU T IO N  9 3 -1 4  (new )

WHEREAS, people who operate motor vehicles while under me influence of alcohol have long been 
known to cause cnousands of crashes, injuries and deaths each year, but only recentty has the magnitude 
of me proolems caused by drug (other man alcohol) impaired drivers come to light; and

WHEREAS, a NHTSA report to Congress disclosed a  frequency of drug use by fatally injured drivers 
is between 10-15 percent; and *

WHEREAS, many studies have documented mis finding, painting to a  national prevalence of drug 
impaired driving; and

WHEREAS, NHTSA has developed a standardized curriculum for training police officers as Drug 
Recognition Experts (ORE);

NOW THEREFORE EE IT RESOLVED, m a t  NAGHSR encourages states to adopt legislation which 
makes it illegal to operate a motor vehicle while impaired by drugs other man alcohol or in combination 
wim alcohol; and

EE IT FURTHER RESOLVED, that states allow me chemical test sample to be analyzed to determine 
me presenca and/or concenmadon of drugs other man alcohol.

Submitted by: Impaired Driving Csmmth m

RESOLUTIONS/STATEMENTS 
OF SUPPORT



NATIONAL SAFETY COUNCIL 

POLICY STATEMENT 

COMMITTEE ON ALCOHOL AND OTHER DRUGS

ENFORCEMENT OF LAWS AIMED AT ALCOHOL-IMPAIRED DRIVING

There is strong scientific consensus suggesting that the public’s perception of effective 
enforcement appears to be a strong deterrent to alcohol impaired driving. In order to enhance 
the effectiveness of enforcement activities in preventing impaired driving, the National Safety 
Council recommends that jurisdictions:

Implement new enforcement programs requiring chemical tests of body substance 
samples for all drivers involved in nighttime crashes.

Consider the use of new technologies such as passive alcohol sensors and motor 
vehicle ignition interlocks.

Develop and use highly visible and widely publicized enforcement approaches that 
increase the public’s perception of the risk of apprehension.

Passed by the Committee on Alcohol and Other Drugs, November 4, 1992.



K5CENT ACTTVTTTES OF THE INTERNATIONAL ASSOCIATION FOR
CHEMICAL TESTING

A Report to the National Safety Council Committee on Alcohol and Other
Drugs 

October 6,1993 
Chicago, IL

prepared by Patrick Harding, IACT liaison to the CAOD
Mr. Chairman,

The International Association for Chemical Testing continues to grow in membership. In 
keeping with the pledges of our two organizations to keep each other informed of activities, 
members of the COAD have been placed on our mailing list to receive the IACT Newsletter. 
Additionally, the minutes of COAD meetings are summarized and published in the 
Newsletter for the benefit of IACT members.

The following report is a summary of the some of IACTs recent activities:

RESOLUTIONS
“Mandatory Alcohol/D ru g Tes ting of All D rivers in  Fata l and Serious 
Injury Crashes’’’
Whereas, alcohol and other drug involvement is a major factor in fatal and serious traffic 
crashes, and

Whereas, the best method for confirming alcohol and other drug involvement in drivers is 
to obtain an alcohol/drug test, and

Whereas, currently only 73 percent of fatally injured drivers and 25 percent of surviving
drivers in fatal crashes arc tested for alcohol in the United States, and

WTiereas, drug testing of fatally injured drivers and surviving drivers in fatal and 
serious injury crashes is not routinely done, and

Whereas, it is important for the scientific community to be able to accurately determine 
alcohol and other drug involvement in all fatal and serious injury traffic crashes in order
to develop and evaluate intervention measures; be it therefore

RESOLVED that the International Association for Chemical Testing urges all 
jurisdictions to pass and actively implement laws requiring alcohol/drug testing of all 
drivers involved in fatal and serious injury producing crashes. Such laws, if 
implemented, would allow year to year tracking of alcohol and other drug involvement in 
all fatal and serious injury producing crashes in order to evaluate the effectiveness of 
alcohol/drug countermeasures. Further, such laws would allow and authorize law 
enforcement agencies to identify alcohol and other drug impaired drivers involved in 
fatal and serious injury crashes who heretofore have gone undetected.

Adopted March 26,1993



t i t .

Capito l  Rssoc iates
213 3rd S tre e t, Suite 103 

Juneau , Alaska 99801

Phone: (907) 463-3531 
Fax: (907) 463-3540

May 5,1994

Senator Drue Pearce 
Co-Chair, Senate Finance

Dear Senator Pearce,

Please consider the enclosed information before inserting .08 language in HB 445.

-Statistics from National Highway Traffic Safety Administration on alcohol 
related fatalities in .08 states.

-Report by the California Department of Motor Vehicles on the .08 experience 
in California which says .08 doesn’t work.

-Summary of the Miller Brewing Company opposition to lowering the BAC.

Of the 18 states considering .08 legislation in the Nation this year, only one state 
has actually passed and signed into law legislation which lowered their legal BAC 
from .10 to.08 ( Virginia). It is my understanding that .08 legislation failed to win 
approval in A labama, Arizona, Georgia, Hawaii, Iowa, Maryland, Mississippi,
Nebraska, Oklahoma, Rhode Island, Washington and West Virginia. Washington 
State not only failed to pass .08 but they also passed a graduated penalty bill, 
possibly the first state to do so.

It is the position of Miller Brewing Company that the greatest damage is done by 
those with a BAC level of. 15 and above and, therefore, the greatest safety benefits 
can be gained by reducing drunk driving by these problem drinkers. Legislation 
should be "offender driven," concentrating on the repeat and substantial risk offenders.

Please call me if you would like additional information or have any questions.



ALCOHOL RELATED FATALITIES D R O P P E D  

15% OR MORE IN 32 STATES IN 1992.

9 0 %  OF THOSE STATES HAD A BAC OF . 1 0 %

-* ONLY THREE OF THESE STATES HAD A LEGAL BAC OF . 0 8  AT 
THAT TIME, CALIFORNIA , OREGON AND VERMONT.

NINE STATES HAD A 3 0 %  OR MORE DECLINE IN ALCOHOL 
RELATED FATALITIES. N O N E  //AD O R  //V

-> UTAH (WHICH HAS BEEN AT . 0 8  S INCE 1 9 8 3 ) REPORTED AN 
I N C R E A S E  IN ALCOHOL RELATED FATALITIES.

S o u r c e :  N a t io n a l  H ig h w a y  T ra f f ic  S a f e t y  A d m in i s t r a t io n  (NH TSA )



R e d u c t i o n  i n  A l c o h o l  R e l a t e d  F a t a l i t i e s ,  b y  S t a t e ,  1 9 9 0 - 1 9 9 2

P e r c e n t  R e d u c t i o n : 0 - 1 4 %  H 1 1 5 - 2 9 % _ ■  3 0 %  +
Estimate for Mississippi is based on preliminary NHTSA data.



I m p a c t in g  t h e  D r u n k  D r iv in g  P r o b l e m —-St y l e  v s . S u b s t a n c e  
L o w e r in g  t h e  B A C  t o  .0 8 : T h e  C a l if o r n ia  E x p e r ie n c e

Introduction

In 1990, California passed two laws specifically addressing drunk driving. The first law, 
which lowered the legal Blood Alcohol Content (BAC) from .10 to .08 percent, took effect on 
January 1, 1990. The second law, Administrative Per Se (APS) allowed immediate revocation 
of the driver’s license for an individual in violation of the BAC standard, went into effect six 
months later on July 1, 1990.

Between 1990 and 1992 the nation as a whole enjoyed a 20 percent reduction in alcohol 
related fatalities. The question is not whether California experienced a decline in these fatalities 
since enactment of .08, but how much of that decline can properly be ascribed to the effect of 
the lower BAC standard or Administrative Per Se.

To date, only two significant studies have been undertaken to assess the impact of .08 
in reducing alcohol related fatalities. The National Highway Traffic Safety Administration 
(NHTSA) carried out a short-term analysis soon after the enactment of .08 (the study itself was 
released in August of 1991) and concluded that the law had a significant impact.

Since then, however, the California Department of Motor Vehicles (C-DMV) has 
conducted its own study and their results are quite different. To quote from that study, "it would 
be difficult to credit either the .08 law or APS as the reason [for the decline in alcohol related 
fatalities] ... the majority of decreases are probably attributed to something other than the DUI 
laws."

Results from an analysis of eight different measures of alcohol related crashes produced 
conflicting evidence of an effect of .08. This analysis found that:

• lowering the BAC to .08 had no significant impact on nighttime fatal crashes.

• lowering the BAC to .08 had no significant impact on Had Been Drinking (HBD) crashes
which resulted in either a fatality or injury.

• there was also no effect on Single Vehicle Nighttime Male-Involved crashes from the .08
law.

• There was no impact on fatal crashes occurring between 2 a.m. and 3 a.m.

Lowering the BAC to .089& is not an administrative panacea. From 1990 to 1992, only 
four states had lowered their BAC to .08. One of those states (Utah) actually reported an 
increase in alcohol related fatalities.



THE EFFECTS OF CALIFORNIA’S .08 BAC LEGISLATION

By Mark Edwards

California’s analysis of its experience with lowering the permissible Blood Alcohol 
Content (BAC) to .08 has been unable to establish clear cut evidence of a reduction in alcohol 
related crashes for this law to date.

Since .08 took effect only 6 months before California implemented Administrative Per 
Se (APS), it may never be possible to determine if the reductions in alcohol related crashes in 
the past three years are a result of lowering the BAC to .08, initiating APS, or other factors. 
As time passes, it will be increasingly difficult to identify just what is contributing to the 
reduction in alcohol related crashes since implementing .08 and APS, due to continuing changes 
in safety.

Also, given the short time between the introduction of these two laws, one cannot rule 
out the possibility that the reductions observed were in anticipation of the implementation of APS 
and not .08. Similarly, it is not possible to determine if the reductions observed since the 
introduction of APS are a consequence of the lingering effects of .08.

The difference in findings for .08 between California’s study and that performed by REA 
is likely due to the fact that California’s analysis controlled for the effects of many extraneous 
factors on its measures of alcohol involved crashes, whereas the REA study did not. As such, 
REA’s findings of a relatively large and significant effect for .08 may be a product of the 
characteristics of its analytic method and not an effect of .08 per se.



THE FALLACY OF LOWERIMA THE LEGAL BLQQD ALCOHOL CONTENT LIMIT

BACKGROUND
Alcohol abuse is a major social problem of our day and alcohol 
abusers who drive are a particularly serious threat. But lowering 
the legal blood alcohol content limit is a futile and coatly way to 
stop drunk driving.

REASONS.

(1) Wa must concentrate on drivers who._ara causing the vast

majority of the problems.
• Both government and independent studies show that 70 to 80 

percent of those convicted of driving while drunk have blood 
alcohol concentrates of at least .15 per riant- - way past the 
official "drunk" mark.

• Half the fatally injured drivers who are legally drunk have a 
BAC at or above .20 percent - twice the legal limit, A person 
with a .20 and above has a 200 percent greater likelihood of 
being involved in a fatality than a nondrinker.

• Thus, the most dangerous drivers drink far in excess of the 
current legal limit, They are not social drinkers. They 
drink irresponsibly. Lowering the BAC will have little or no 
effect on them.

(2) Lowering the. BAC..la. an Ineffectual wav to atop both high-risk 
and low-risk drivers.

An August 1992 study by the Survey Center at the- University cf 
New Hampshire assessed the effectiveness of five strategies to 
reduce drunk driving; automatic license revocation, a 
mandatory jail sentence, mandatory fines, lowering the legal 
BAC, and increasing the cost of alcohol,

The study found the most effective of the five proposals is 
automatic license revocation. A mandatory one-week jail 
sentence and a mandatory $500 fine were the next two most 
effective measures. Least effective among the five-wage 
increasing the cost of_aJLcohol and lowering the BAC. limit.

(3) Enforcing lower limit* is costly.

In light of today's scarce dollars, we cannot afford to burden 
the police, highway patrol, judges, courts, and jails with the 
results of legislation which deals with a small part of a 
problem.

We must marshal our resources to address the excessive 
drinker, the repeat offender. While police are arresting and



"v.uk.v re­

testing a driver with a low BAC, others with a .15 and above 
could slip by. Today we must concentrate on the latter.

(4) Whv create a new class of orimlnala?

The main target of a reduced BAC would be drivers who 
currently drink and drive within the legal limits and who 
account for less than 10 percent of all drivers involved in 
fatal accidents.

The responsible drinker will cut down from two, to one, or no 
drinks at dinner, while the problem drinker, who is undeterred 
even by the current legal limit, continues a pattern of drunk 
driving.

(5) Offenders— tend .to exhibit antisocial behavior totally 
unxalAiad-.LQ alcphoJL.
Many DWI offenders have a history of drug abuse, difficulty in 
school, and job related problems. They are often poor drivers 
to begin with and are careless, selfish, and aggressive on the 
road. Again, reducing the BAC will have no effect on their 
behavior.



THE FACTS: 
fflGH-BAC DRIVERS 
REPEAT OFFENDERS 

HOW  TO M AKE THEM  STOP

The National Highway Traffic Safety Administration (NHTSA) estimates that half of the fatally 
injured drivers who are legally drunk have a BAC at or above .20 percent.
Drivers with high BACs (over . 15 percent) constitute only about 1 percent of those on the roads 
on weekend nights, but they represent half the fatalities. The Hard Core Drinking Driver, H.M. 
Simpson.

In 1991, approximately 16,000 people were killed in accidents involving someone with a BAC 
o f . 10 percent (the maximum legal limit) or higher.
The average fatally injured drunk driver has had about 15 drinks prior to becoming involved in 
the crash.
70 to 75 percent of those convicted of drunk driving have BACs of at least. 15 percent and many 
have levels of .20 percent and higher (the maximum legal limit is .10 percent).

The Pre-Trail Services Corp. of the Monroe County, New York Bar Association found in over 
300 interviews of multiple drunk driving offenders that over 70 percent were problem drinkers, 
with an average BAC of .20 percent at time of arrest.
According to the Beverage Retailers Against Drunk Driving (BRADD), 95 percent of all second- 
offender drunk drivers are alcoholics.

In 1991, 11.4 percent of those drivers involved in fatal crashes were driving with invalid 
licenses. Of these improperly licensed individuals, 54.9 percent had previous recorded license 
suspensions or revocations; 20.5 percent had previous DWI convictions; and 19.5 percent had 
previous recorded crashes.
Drivers with prior DWI convictions within the past three years have 1.4 times the risk of being
involved in a fatal crash as do drivers without prior DWI’s.

Intoxicated drivers with prior DWI convictions have 4.1 times the risk of being in a fatal crash
as do intoxicated drivers without prior DWI’s.
Only about 3 percent of all licensed drivers have had a prior DWI arrest within the past three 
years, yet, over 13 percent of intoxicated drivers in fatal crashes have had at least one prior 
DWI conviction within three years of their fatal crash.
In 1988, 13.3 percent of the drivers involved in fatal crashes who had a BAC o f . 10 percent or 
greater, at the time, had had at least one prior DWI conviction in the previous three years. This



was true for only 6.5 percent of those drivers with a BAC between .01 percent and .09 percent.

With increases in BAC levels, there is a systematic increase in the likelihood of finding a 
previous DWI conviction - previous DWI convictions are almost nonexistent among non­
drinking drivers; by contrast, nearly 20 percent of fatally Injured driven with BACs of .20 
percent or above have a previous DWI conviction.
Since as early as 1982, numerous studies have noted that programs which have a favorable 
impact on light drinkers can be unsuited to heavier drinkers.

Some 80 percent of all fatally injured drinking drivers in the U.S, have BACs over .10 percent; 
the average BAC among arrested drivers and drivers killed is about .17 to .18 percent; and the 
BAC distribution among such groups is remarkably consistent across countries that have radical 
BAC limits. Such evidence suggests that, at least insofar as the high BAC group of driven is 
concerned , the legal BAC limit may be largely irrelevant. The Hard Core Drinking Driver,
H.M. Simpson.

A policy of lowering the BAC level as determinative of per se intoxication may not be effective 
in preventing recidivism. Professor Vincent D. Pisani, Phd.

License suspensions and revocations provided the greatest potential for both individual reform 
and general deterrence. James L. Nichols & H, Laurence Ross.

On January 1, 1990, the legal BAC limit in California was reduced from .10 percent to .08 
percent. According to a study by the National Highway Traffic Safety Administration there was 
no change in the number of alcohol-related crashes statewide.

In Tennessee, researchers found that brief mandatory jail sentences reduced DWI recidivism 
rates among first offenders for up to three years.

Two studies conducted in California and North Carolina found fewer subsequent DWI 
convictions among fully suspended offenders than among drivers referred to treatment or 
education.
NHTSA believes that a series of increasingly severe sanctions should be levied against convicted 
drunk drivers who either drive while their license is suspended or are caught again for DWI. 
James Fell, National Highway Traffic Sqfety Administration.

High-BAC drivers appear to be unaffected by existing BAC limits - they continue to drive and 
crash -- indeed, the absolute BAC limit may be largely irrelevant to them. DUI Recidivism - 
Implications fo r  Public Policy and Intervention, Highlights, Professor Vincent D. Plsant, PhD.

Seven states in the US - Colorado, Georgia, Idaho, Maryland, Missouri, New York, and 
Oklahoma — have what are essentially two-tiered systems for drunk driving law enforcement. 
In these states, a lower BAC level is treated as a less serious offence and, consequently, lesser 
penalties are applied.



LOW ERING TH E  BAC 
SIM PLE ANSW ERS TO COM M ON QUESTIONS

How serious a problem is drunk driving in America today?

The number of drunk drivers involved in fatal crashes decreased by 23 percent between 
1982 and 1992. In terms of fatalities per mile driven, alcohol-related deaths have fallen 
by 43 percent over the past 10 years. Additionally, the majority of fatal crashes 
involving drunk drivers today are single vehicle accidents where the victims are the 
drunk drivers themselves or their passengers. The drivers involved in these accidents 
largely have BACs o f . 15 percent or higher.
The progress that has been made In reducing drunk driving accidents is nothing short of 
remarkable. In 1993 the drunk driving accident decline rate met the target rate set by 
the government for the year 2000. Many citizen organizations, law enforcement 
professionals, and industry groups can take credit for this extraordinary Improvement in 
the safety of our road*. However, hard-core drinking drivers - repeat offender* and 
those with BACs far in excess of current legal limits - still exist. The vast majority of 
fetal crashes in wh'ch any alcohol Is present involve someone with a BAC level in excess 
of the current maximum legal limit - , 10 percent, In fact, the average fatally injured 
drunk driver has had about 15 drinks prior to becoming Involved in the crash.

Would lowering the BAC impact drunk driving?

People don’t understand what BAC means. BAC is a measure of alcohol concentration 
in the blood, It may not reflect how a person feels or his or her past experience with 
alcohol. Most social drinkers do not achieve a BAC o f . 10 percent. In fact, according 
to a recent Department of Transportation study most people estimate the number of 
drinks they can have and still drive legally to be an amount which would result in a BAC 
of only .06 percent or less.
Less than 10 percent of all fatal crashes involve anyone — driver, passenger, or 
pedestrian -- with a BAC of between .01 percent and .09 percent. A .08 percent BAC 
law would place a tremendous strain on the law enforcement community and criminal 
Justice system while offering very little safety benefit. Police officers already find it 
difficult to detect and convict drivers with BAC’s o f , 10 percent, Lowering the BAC to 
.08 percent would practically require police to use roadblocks to apprehend violators. 
The performance of most drivers at a BAC if ,08 percent is not impaired to a degree that 
is detectable through observing vehicle operation. By forcing law enforcement agents 
to spend time monitoring the behavior of currently legal drivers (those with BACs of .08 
and .09 percent), less attention would be focused on repeat offenders and those drunk 
drivers with BACs in excess of .10 percent, .



Has the .08 percent BAC limit been a success?

Three of the five states which had reduced their BAC limits to .08 percent by the end of 
1991 have experienced less success on solving the problem of drunk driving than the 
nation as a whole, The other two have barely kept pace with the national decline in 
drunk driving deaths.
• California reduced its BAC limit to .08 percent in 1990. Accident statistics 

indicate that in the following year the death rate for persons with BAC’s over. 15 
percent actually increased. -

• Oregon reduced its BAC limit to .08 percent in 1983, in 1991 it-still had more 
alcohol related fatalities per vehicle mile than the nation as a whole.

• Maine lowered its BAC limit to .08 percent in 1988 only to have the number of 
alcohol related fatalities per vehicle mile actually rise between 1989 and 1990.

Why doesn’t lowering the BAC limit work?

For a law to act as a deterrent, and that is precisely the purpose of any anti-drunk driving 
law, drivers must first understand the law. Second, they must perceive the law as 
serious enough to modify their behavior. The vast majority of drivers have very liUle 
idea of what the BAC limit means. Either they cannot make any estimate of how much 
alcohol they can consume and remain legal, or they underestimate the number of drinks 
they can consume by about 50 percent.

What does work?

Though the current maximum BAC limit is .10 percent, 75 percent of those convicted 
of drunk driving have BAC levels over .15 percent. Increased enforcement of existing 
BAC limits would remove many current drunk drivers from the nation’s roads.
Other legislative options also exist. Unlike BAC limits, losing your license is easy to 
understand. And, according to a national survey prepared by the University of New 
Hampshire, automatic license revocation is the single most potent method to reduce 
drunk driving. According to this survey, other effective deterrents include a mandatory 
one-week jail sentence and a mandatory $500 fine — both of which were rated more 
effective deterrents than a reduction in the BAC limit.
National surveys indicate that the most effective means by which to deter drunk driving 
are thoae which place a large penalty on violating existing laws. Lowering the BAC 
limit is not a penalty related measure, as a result it confuses but does not deter most 
people.



Shouldn’t the penalty reflect the crime?

Lowering the BAC limit to .08 percent would make criminals of today’s responsible 
social drinkers. Furthermore, it would treat these newly branded criminals the same as 
those drunk drivers with multiple offenses and BAC levels far in excess of current legal 
limits.



GRADUATED PENALTIES FO R  DRUNK DRIVING 
SIM PLE ANSW ERS TO COM M ON QUESTIONS

Why do we continue to have a drunk driving problem in America?

The progress that has been made in reducing drunk driving accidents is nothing short of 
remarkable. In 1993, the drunk driving accident decline rate met the target rate set by 
the government for the year 2000. And, in terms of fatalities per mile driven, alcohol- 
related deaths nationwide have fallen by 43 percent over the past 10 years. However, 
hard-core drinking derivers -- repeat offenders and those with BACs far in excess of 
current legal limits - still exist. In 1991, approximately 16,000 people were killed in 
accidents involving someone with a BAC o f . 10 percent (the legal maximum) or higher. 
Research shows that it Is these high-BAC drivers and repeat offenders who ose the 
gravest threat on our roads.
Those drunk drivers who present the greatest threat to public safety are the very ones that 
current regulations fail to reach. The vast majority of fatal crashes in which any alcohol 
is present, involve someone with a BAC level in excess of the current legal limit:

The average fatally injured drunk driver has had about 15 drinks prior to 
becoming involved in the crash.

70 to 75 percent of those convicted of drunk driving have BACs of at least .15 
percent and many have levels of .20 percent and higher (the maximum legal limit 
is .10 percent).

In addition to those with high BACs, drivers with prior DWI convictions are over­
represented among those involved in fatal crashes:

Drivers with prior DWI convictions within the past three years have 1.4 times the 
risk of being involved in a fatal crash as do drivers without prior DWI’s.
Intoxicated drivers with prior DWI convictions have 4.1 times the risk of being 
in a fatal crash as do intoxicated drivers without prior DWI’s.

If we really want to make a difference in the battle against drunk driving, we must target 
the high BAC driver and repeat offender. These individuals have consistently violated 
existing legal standards and are unlikely to respond to a mere tightening of existing laws.

If current drunk driving deterrent attempts aren't reaching repeat offenders and 
high-BAC drivers, what will?

Time-tested experience of traffic safety enforcement methods used to deter other kinds 
of irresponsible driving can be applied to drunk driving as well. In the case of speeding, 
there is not a state in the nation that does not graduate its penalties depending on the



magnitude of the infraction. In New Mexico, for example, there are 10 separate 
penalties for speeding violations, all of which take into account the posted speed limit and 
the degree of violation of that limit.
Studies indicate that this same approach ~ the use of stiffer penalties as the level of 
infraction increases - would be effective in reaching the most dangerous population of 
hard-core drunk drivers. The penalties for the problem drinker with a high BAC should 
be severe enough to act as a real deterrent and should reflect the relative gravity of his 
or her offense.

How would a system of graduated penalties work for drunk driving?

It is time that the problem drunk driver is assessed as severely as the speeder traveling 
90 mph down our nations's highways.
To be effective, legislative solutions to the drunk driving problem must be "culprit" 
driven. The experience of punishment renders an individual more respectful of the 
consequences of violating the law and fearful of the reimposition of penalties. Under a 
system of graduated penalties, the magnitude of the penalty would reflect the degree of 
infraction in terms of BAC level and multiplicity of offenses. For instance, .20 BAC 
drivers, even on their first offense, would suffer a more exacting penalty than marginal 
offenders. These graduated penalties would come in the form of fines, license 
revocation, and imprisonment.

This kind of solution not only targets for punishment the dangerous product abusers, it 
also removes the one-size-fits-aJl penalty scheme that fails to distinguish between one- 
drink-too-many and the few who cannot control their behavior. The graduated penalty 
approach has a further beneficial effect in that the severity of punishment assists in 
deterring the general public from driving at any BAC level.

Has this approach been tried elsewhere?

In the early 1980s, Denmark adopted a five-tiered structure of penalties based on the 
driver's BAC. A similarly tiered system .which includes both punitive and treatment 
elements, is employed in Australia.

Seven states in the US - Colorado, Georgia, Idaho, Maryland, Missouri, New York, and 
Oklahoma — have what are essentially two-tiered systems for drunk driving law 
enfcreement, In these states, a lower BAC level is treated as a less serious offence and, 
consequently, lesser penalties are applied.
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MEMORANDUM

TO : S e n a t o r  D ru e  P e a r c e ,  C o- C h a ir
S e n a t o r  S t e v e  F ra nk , C o - C h a ir  
S e n a t e  F i n a n c e  C o m m i t t e e

. j '
FROM : S e n a t o r  R o b in  L. T a y lo r  '

D A T E :  5/3/9 4
REF : H o u s e  B i l l  445

T h e  p h o n e s  in  m y  o f f i c e  h a v e  b e e n  r in g in g  o ff  t h e  h o o k  w it h  
s u p p o r t  fo r  t h e  f e l o n y  d r u n k  d r i v i n g  a n d  o ther-  p r o v i s i o n s  a d d e d  
to  H o u s e  B i l l  445 b y  th e  J u d i c ia r y  C o m m i t t e e .

I u rg e  y o u  to k eep  t h e s e  p r o v is io n s  in  t h e  b i l l  a n d  s e n d  it to th e
H o u s e  fo r  its  c o n c u r r e n c e .

T h i s  i s s u e  h a s  r e a l l y  c a u g h t  t h e  a t t e n t io n  o f  t h e  p u b l i c  a n d  I
w o u ld  h a te  to  s e e  th e  S e n a t e  b e  b la m e d  fo r k i l l i n g  it.

D u m a  A:
Hyder « Ketchikan » Kuprcanot * Mcycn Chuck *
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May 3. 1994

Senator Robin Taylor 
Slate of Alaska 
State Capitol, Room 30 
Juneau. AK 99801-1182

Dear Senator Taylor

It is my understanding that you are amending House Bill 445 to include a 
passage that makes a third time DWI conviction an automatic felony punishable 
by a mandator/ year in prison.

As a member of the beverage alcohul industry, I heartily support your 
amendment and wish you the best of luck Anyone who has a third DWI is 
definitely a menace to our community and needs to get help. Perhaps a year in 
prison would serve as a  message to the! Ind iv idua l that ho or she has u problem 
which must be corrected. Your, amendment will certainly go a long way in that 
effort

If there is anything I can do to assist you personally or irofessionalJy, please do 
not hesitate to ask. My office number in Anchorage is (907) 279-3511.

FAX: 465-3922

Vice President
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Alaska State Senate
Senate Finance Committee

< Mlirinl B u s in e s s
Mail Slop 3IOO 
state Capitol 

Juneau. Alaska 9980i-ii82
MEMORANDUM
T O : S e n a to r  S te ve  F ra n k , C o -C h a ir

S e n a to r  D ru e  P e a rc e , C o -C h a ir 
S en a te  F in an ce  C om m itte e

F R O M : D a v id  S k id m o re , S t a f f  A ide

R E : C om pa rison  o f  S en a te  CS fo r  H B  445  (Ju d ic ia ry ) an d  S ena te  CS
fo r  H B  4 4 5  (F in a n c e ) (v e rs io n  "R " )

DATE: 6 M ay 1994

V e rs io n  "R " d if fe rs  f ro m  the S en a te  J u d ic ia ry  CS  in  th e  fo llow in g  respec ts :

1. T h e  p ro v is io n s  w h ich  d e fin ed  an  in d iv id u a l's  th i rd  o r  sub sequen t 
D W I conv ic tion  as a fe lo n y  o ffen se  a re  om itted .

2 . R e fe re n c e s  to "c om m erc ia l m o to r veh ic les" h ave  been  in c lu d ed  in  
S ec tion s  2  and  3 a t  th e  request o f  the D ep a rtm en ts  o f  L aw  and  P ub lic  S a fe ty .

3 . A  techn ica l change to  languag e  h a s  been  m ade in  S ec tion  4  a t  the 
re q u e s t o f  the  D ep a rtm en ts  o f  L aw  and  P u b lic  S a fe ty .

4 . T h e  p ro v is io n s  w h ich  e s ta b lish ed  a  m an d a to ry  veh ic le  fo r fe itu re  
p ro c ed u re  a re  rem oved .

5. T h e  D e p a rtm en t o f  P ub lic  S a fe t y - in  con junc tion  w ith  o th e r S ta te  
e n t i t ie s - is  d irec ted  in  S ec tion  19 to conduct a  s tu d y  and  p re p a re  a re p o rt  on 
m a n d a to ry  veh ic le  fo r fe itu re  and  ap p lic a tion  o f  fe lo n y  p en a lt ie s  to c e rta in  
d ru n k  d r iv in g  o ffe n se s .
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SENATE CS FOR HOUSE BILL NO. 445(FIN)
IN THE LEGISLATURE OF THE STATE OF ALASKA 
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE

Offered:
Referred:

Sponsors): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 
FOR AN ACT ENTITLED 

"An Act relating to operating or driving a motor vehicle, commercial motor 
vehicle, aircraft, or watercraft; to motor vehicle forfeiture; and providing for an 
effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 28.15.165(a) is amended to read:

(a) A law enforcement officer shall read a notice, and deliver a copy of it, to 
a person operating a motor vehicle, commercial motor vehicle, or aircraft, if a 
chemical test administered under AS 28.33.031(a) or AS 28.35.031(a) or (g) produces 
a result described in AS 28.35.030(a)(2); a chemical test administered under 
AS 28.33.031(a) produces a result described in AS 28.33.030(a)(2); or the person 
refuses to submit to a chemical test authorized under AS 28.33.031(a) TAS 28.33.031] 
or AS 28.35.031(a) or (g) [AS 28.35.032]. The notice must advise that

(1) the department intends to revoke the person’s driver’s license, 
privilege to drive, or privilege to obtain a license, refuse to issue an original license

•1- SCS HB 445(FIN)
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to the person, or disqualify the person;

(2) the person has the right to administrative review of the action taken 
against the person’s license or determination not to issue an original license;

(3) if the person has a driver’s license or a nonresident privilege to 
drive, the notice itself is a temporary driver’s license that expires seven days after it 
is delivered to the person, except that if the person was operating a commercial motor 
vehicle the person will be ordered out of service for 24 hours under AS 28.33.130;

(4) revocation of the person’s driver’s license, privilege to drive, or 
privilege to obtain a license, a determination not to issue an original license, or a 
disqualification of the person, takes effect seven days after delivery of the notice to the 
person unless the person, within seven days, requests an administrative review.

* Sec. 2. AS 28.15.165(c) is amended to read:
(c) Unless the person has obtained a temporary permit or stay of a 

departmental action under AS 28.15.166, if the chemical test administered under 
AS 28.33.031(a) or AS 28.35.031(a) or (g) produced a result described in 
AS 28.35.030(a)(2) or the person refused to submit to a chemical test authorized 
under AS 28.33.031(a) FAS 28.33.031] or AS 28.35.031(a) or (g) TAS 28.35.032], the 
department shall revoke the person’s license, privilege to drive, or privilege to obtain 
a license, shall refuse to issue an original license, and, if the chemical test administered 
under AS 28.33.031(a) produced a result described in AS 28.33.030(a)(2) or the person 
refused to submit to a chemical test authorized under AS 28.33.031(a) 
[AS 28.33.031], shall disqualify the person. The department’s action takes effect seven 
days after delivery to the person of the notice required under (a) of this section, and 
after receipt of a sworn report of a law enforcement officer

(1) that a chemical test administered under AS 28.33.031(a) or 
AS 28.35.031(a) or (g) produced a result described in AS 28.35.030(a)(2), that a 
chemical test administered under AS 28.33.031(a) produced a result described in 
AS 28.33.030(a)(2), or that a person refused to submit to a chemical test authorized 
under AS 28.33;031(a) TAS 28.33.031] or AS 28.35.031 fa) or (e) [AS 28.35.032];

(2) that notice under (a) of this section was provided to the person; and
(3) describing the

SCS HB 445(FIN)
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£A) circumstances surrounding the arrest and the grounds for the 
officer’s belief that the person operated a motor vehicle, commercial motor 
vehicle, or aircraft while intoxicated in violation of AS 28.33.030 or 
AS 28.35.030: or

(B) grounds for the officer’s belief that the person operated 
a motor vehicle or commercial motor vehicle that was involved in an 
accident causing death or serious physical injury to another person.

* Sec. 3. AS 28.15.166(g) is amended to read:
(g) The hearing for review of action by the department under AS 28.15.165 

shall be limited to the issues of whether the law enforcement [ARRESTING] officer 
had reasonable grounds to believe that the person was operating a motor vehicle or 
commercial motor vehicle that was involved in an accident causing death or 
serious physical injury to another person, or that the person was operating a 
motor vehicle, commercial motor vehicle, or aircraft while intoxicated in violation of 
AS 2.8.33.030 or AS 28.35.030 and whether

(1) the person refused to submit to a chemical test authorized under 
AS 28.33.031(a) [AS 28.33.0311 or AS 28.35.031(a) or (g) [AS 28.35.032] after being 
advised that refusal would result in disqualification or the suspension, revocation, or 
denial of the person’s license, privilege to drive, or privilege to obtain a license, and 
that the refusal is a misdemeanor,

(2) the chemical test administered [AUTHORIZED] under 
AS 28.33.031(a) or AS 28.35.031(a) or (g) produced a result described in 
AS 28.35.030(a)(2); or

(3) the chemical test administered [AUTHORIZED] under 
AS 28.33.031(a) produced a result descrioed in AS 28.33.030(a)(2).

* Sec. 4. AS 28.15.181(a) is amended to read:
(a) Conviction of any of the following offenses is grounds for the immediate 

revocation of a driver’s license, privilege to drive, or privilege to obtain a license:
(1) manslaughter or negligent homicide resulting from driving a motor

vehicle;
(2) a felony in the commission of which a motor vehicle is used;

WORK DRAFT WORK DRAFT WORK DRAFT
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(3) failure to stop and give aid as required by law when a motor

vehicle accident results in the death or personal injury of another,
(4) perjury or making a false affidavit or statement under oath to the

department under a law relating to motor vehicles;
(5) operating a motor vehicle or aircraft while intoxicated;
(6) reckless driving;
(7) using a motor vehicle in unlawful flight to avoid arrest by a peace

officer,
(8) refusal to submit to a chemical test authorized under 

AS 28.33.031(a)(1), AS 28.35.031(a). or [AS 28.33.031 OR] AS 28.35.032 while 
under arrest for operating a motor vehicle, commercial motor vehicle, or aircraft while 
intoxicated, or as authorized under AS 28.33.031(a')(2) or AS 28.35.031(g);

(9) driving while license, privilege to drive, or privilege to obtain a 
license, canceled, suspended, or revoked, or in violation of a limitation.

* Sec. 5. AS 28.33.031(a) is amended to read:
(a) A person who operates a commercial motor vehicle in this state is 

considered to have given consent to a chemical test or tests
(1) of the person’s breath if the person is lawfully aiTested for an 

offense arising out of acts alleged to have been committed when the person was 
operating the commercial motor vehicle while intoxicated; the [. THE] test or tests 
may be administered at the direction of a law enforcement officer who has. reasonable 
grounds to believe that the person was operating a commercial motor vehicle while 
intoxicated in violation of AS 28.33.030 or AS 28.35.030j.

(2) of the person’s breath and blood for the purpose of determining 
the alcoholic content of the person’s breath and blood, and of the person’s blood 
and urine, for the purpose of determining the presence of controlled substances
in  the person ’s b lood a n d  u r in e , i f  the person is in vo lved  in  a m o to r veh ic le

a cc id en t that causes death or serious phys ica l in ju r y  to ano the r person; the tesl

o r  tests m ay  be adm in is te red  a t the d irec t ion  o f a law  enforcement o ff icer who

has reasonab le  grounds to be lieve that the person was opera t ing  a commerc ia l

m o to r  veh ic le  that was in v o lv e d  in  an acc iden t caus ing death o r  ser ious physical

SCS HB 445(FIN) -4-
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injury to another person.

* Sec. 6. AS 28.33.190 is amended to read:
Sec. 28.33.190. DEFINITIONS. In this chapter [AS 28.33.100 - 28.33.190],

(1) "alcoholic beverage" has the meaning given in AS 04.21.080(b);
(2) "commercial motor vehicle" has the meaning given in

AS 28.40.100;
(3) "controlled substance" means any substance listed as being 

controlled under AS 11.71 or 21 U.S.C. 812 - 813, or determined under federal 
regulations to be controlled for purposes of 21 U.S.C. 801 - 813 (Controlled 
Substances Act);

(4) "disqualification" means a withdrawal of the privilege to drive a 
commercial motor vehicle;

(5) "disqualified" means that a person’s privilege to drive a commercial 
motor vehicle has been withdrawn;

(6) "drive a commercial motor vehicle" means to affect the movement, 
attempt to affect the movement, or to be in actual physical control, of a commercial 
motor vehicle in motion, excluding slight motion incidental to loading, unloading, 
servicing, or inspecting the vehicle;

(7). "employer" means a person who
(A) provides compensation to a person who operates a 

commercial motor vehicle, including wages or other remuneration, whether 
through an employment relationship or by contract; or

(B) acts as an agent of someone who provides compensation to 
a person who operates a commercial motor vehicle, with authority to allow, 
require, permit, assign, or authorize the person being compensated to operate 
a commercial motor vehicle;

(8) "hazardous substance" means a substance found by the United 
States Secretary of Transportation to be hazardous for purposes of 49 U.S.C. 1801 - 
1813 (Hazardous Materials Transportation Act);

(9) "operating a commercial motor vehicle" means
(A) to drive a commercial motor vehicle; or
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(B) whether or not the vehicle is in motion, or is capable of 
being moved, to be in actual physical control, or to attempt to affect the 
movement, of a commercial motor vehicle; and

(10) "serious traffic violation" means
(A) speeding 15 miles per hour or more above the posted limit;
(B) recldess or negligent driving, in violation of AS 28.35.040 

or 28.35.045 or an ordinance with substantially similar elemt its;
(C) violation of a provision of this title, or a regulation adopted 

under this tide, relating to improper lane changes or following too closely, or 
an ordinance with substantially similar elements; or

(D) violation of a law or ordinance relating to traffic control, 
which was determined by the court by a preponderance of the evidence to have 
been a factor in causing physical injury to a person.

* Sec, 7. AS 28.35.031 is amended by adding a new subsection to read:
(g) A person who operates or drives a motor vehicle in this state shall be 

considered to have given consent to a chemical test or tests of the person’s breath and 
blood for the purpose of determining the alcoholic content of the person’s breath and 
blood and shall be considered to have given consent to a chemical test or tests of the 
person’s blood and urine for the purpose of determining the presence of controlled 
substances in the person’s blood and urine if the person is involved in a motor vehicle 
accident that causes death or serious physical injury to another person. The test or 
tests may be administered at the direction of a law enforcement officer who has 
reasonable grounds to believe that the person was operating or driving a motor vehicle 
in this state that was involved in an accident causing death or serious physical injury 
to another person.

* Sec. 8. AS 28.35.032(a) is amended to read:
(a) If a person under arrest for operating a motor vehicle or aircraft while 

intoxicated refuses the request of a law enforcement officer to submit to a chemical 
test authorized under AS 28.33.031(a)(1) [AS 28.33.031(a)] or AS 28.35.031(a), or 
if a person involved in a motor vehicle accident that causes death or serious 
physical injury (o another person refuses the request of a law enforcement officer

WORK DRAFT WORK DRAFT WORK DRAFT
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to submit to a chemicaf test authorized under AS 28.33.031(a)(2) or 
AS 28.35.031(g), after being advised by the officer that the refusal will [, IF THAT 
PERSON WAS ARRESTED WHILE OPERATING A MOTOR VEHICLE OR 
AIRCRAFT,] result in the denial or revocation of the driver’s license, privilege to 
drive; or privilege to obtain a license, that the refusal may be used against the person 
in a civil or criminal action or proceeding arising out of an act alleged to have been 
committed by the person while operating a motor vehicle or [, AN] aircraft [, OR A 
WATERCRAFT] while intoxicated, and that the refusal is a crime, a chemical test may 
not be given, except as provided by AS 28.35.035. If a person under arrest for 
operating a watercraft while intoxicated refuses the request of a law enforcement 
officer to submit to a chemical test authorized under AS 28.35.031(a), after being 
advised bv the officer that the refusal mav be used against the person in a civil 
or criminal action or proceeding arising out of an act alleged to have been 
committed bv the person while operating a watercraft while intoxicated, and that 
the refusal is a crime, a chemical test mav not be given, except as provided bv 
AS 2835.035.

* Sec. 9. AS 28.35.032(e) is amended to read:
(e) The refusal of a person to submit to a chemical test authorized under 

AS 28.33.031(a) or AS 28.35.031(a) or fg) [OF BREATH UNDER (a) OF THIS 
SECTION] is admissible evidence in a civil or criminal action or proceeding arising 
out of an act alleged to have been committed by the person while operating or driving 
a motor vehicle or operating an aircraft or watercraft while intoxicated.

* Sec. 10. AS 28.35.032(f) is amended to read:
(f) Refusal to submit to a, [THE] chemical test [OF BREATH] authorized by 

AS 28.33.031(a) or AS 28.35.031(a) or (g) is a class A misdemeanor.
* Sec. 11. AS 28.35.032(j) is amended to read:

(j) For purposes of this section, convictions for operating or driving while 
intoxicated under AS 28.33.030 or AS 28.35.030 and for refusal to submit to a 
chemical test [OF BREATH] under this section, if arising out of a single transaction 
and a single arrest, are considered one previous conviction.

* Sec. 12. AS 28.35.035(a) is amended to read:

WORK DRAFT WORK DRAFT WORK DRAFT
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(a) If a person is under arrest for an offense arising out of acts alleged to have 

been committed while the person was operating a motor vehicle, aircraft, or watercraft 
while intoxicated, and that arrest results from an accident that causes death or physical' 
injury to another person, a chemical test may be administered without the consent of 
the person arrested to determine the amount of alcohol in that person’s breath or blood 
or to determine the presence of controlled substances in that person’s blood and 
urine.

* Sec. 13. AS 28.35.035(b) is amended to read:
(b) A person who is unconscious or otherwise in a condition rendering that 

person incapable of refusal is considered not to have withdrawn the consent provided 
under AS 28.33.031(a) or AS 28.35.031(a) or (g) and a chemical test may be 
administered to determine the amount of alcohol in that person’s breath or blood or 
to determine the presence of controlled substances in that person’s blood and 
urine. A person who is unconscious or otherwise incapable of refusal need not be 
placed under arrest before a chemical test may be administered.

* Sec. 14. AS 28.35 is amended by adding a new section to article 2 to read:
Sec. 28.35.039. DEFINITION FOR AS 28.35.029 - 28.35.039. In 

AS 28.35.029 - 28.35.039, "controlled substance" has the meaning given in 
AS 28.33.190.

* Sec. 15. AS 28.40.100(a) is amended by adding a new paragraph to read:
(24) "serious physical injury" has the meaning given in 

AS 11.81.900(b).
* Sec. 16. AS 28.35.030(m)(l) is repealed.
* Sec. 17. REQUIRED STUDY AND REPORT, (a) The Department of Public Safety, 

in conjunction with the Department of Law, the Department of Corrections, the Alaska Court 
System, and the Alaska State Legislature, shall perform a comprehensive review of the 
following issues by December 31, 1994:

(1) the means by which the mandatory forfeiture of vehicles used in the 
commission of offenses related to driving while intoxicated may be implemented; and

(2) the means by which felony penalties may be applied to certain offenses 
related to driving while intoxicated.

SCS HB 445(FIN) -8-
New Text: U n d e r l i n e d  [DELETED TEXT BRACKETED]



(b) The review required under (a) of this section shall consider the fiscal effect on the 
state, deterrence of convicted and potential offenders, relevant policies of other governing 
bodies, and potential funding sources. Also, the Department of Public Safety shall present a 
report to the Nineteenth Alaska State Legislature that summarizes the conclusions of the 
review described in this section and that recommends specific legislative action.

* Sec. 18. APPLICABILITY. The amendments made by this Act apply to offenses that 
are committed on or after the effective date of this Act, except that references to previous 
convictions include convictions occurring before, on, or after the effective date of this Act

* Sec. 19. This Act takes effect July 1, 1994.
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WALTER J. HICKELGOVERNOR P.O.Box IlOQOI JunoBU. Alaska 998II-CCC1 (907) <335-3500

S t a t e  o f  xVl a s k aOFFICE OF THE GOVERNOR 
J UNJJAU

February 4, 1994

The Honorable Ramona L. Barnes
Speaker of the House
Alaska State Legislature
State Capitol
Juneau, AK 99801-1182
Dear Speaker Barnes:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am transmitting a 
bill relating to operating or driving a motor vehicle, commercial motor vehicle, aircraft, 
or watercraft.

Sections 5, 7, 12, and 13 of the bill contain the main objective of the bill. Those 
sections contain provisions relating to implied consent for, and administration of, 
chemical tests to detect the presence of drugs in drivers of motor vehicles or 
commercial vehicles that are involved in accidents that cause death or serious 
physical injury to another person.

The use of drugs by motor vehicle drivers, both alone and in combination with alcohol, 
is a major traffic safety concern. The apprehension and successful prosecution of the 
drug-impaired driver has been and remains a major concern of law enforcement.
The state's implied consent law is contained in existing AS 28.35.031 and, for 
commercial motor vehicle drivers, in AS 28.33.031. These sections provide that a 
vehicle driver who is under arrest for driving while intoxicated is considered to have 
given "consent" to a chemical breath test to determine the amount of alcohol in the 
person's blood or breath. Existing AS 28.35.032 authorizes law enforcement officers 
to request that an arrested driver submit to that chemical breath testing.
Sections 5 and 7 of the bill amend the implied consent statutes (AS 28.33.031 andAS 28.35.031) to specify that a person who operates a motor vehicle or commercial



motor vehicle in this state is considered to have given consent to submit to a chemical 
test to determine the presence of both alcohol and drugs if the person is involved in 
an accident that causes death or sen'ous physical injury to another person, even if the 
person is not under arrest. A specific definition for "sen'ous physical injury" is provided 
in sec. 16 of the bill. Driving is a privilege granted by the state that can be 
conditioned upon consent to reasonable terms, such as consent to the chemical tests 
enumerated in AS 28.33.031 and AS 28.35.031 as amended by the bill.
Under existing AS 28.35.032(a), a person can refuse to submit to a chemical breath 
test; existing AS 28.35.032(f) makes the refusal a misdemeanor offense. Section 8 of 
the bill amends AS 28.35.032(a) to add references to the chemical tests provided for 
in secs. 5 and 7 of the bill; sec. 10 of the bill amends AS 28.35.032(f) in the same 
way. Several "housekeeping" amendments to AS 28.35.032(a) are also made by sec.
8 of the bill.
Under AS 28.35.032(a) and 28.35.035, if a person has been notified of the penalties 
that will result from refusal to submit to a chemical breath test, and the person then 
refuses to submit, the test may not be given unless the person has been arrested and 
the arrest resulted from an accident that causes death or physical injury to another 
person. This bill does not change those provisions other than to add references to the • 
additional chemical tests provided for in secs. 5 and 7 of the bill. See secs. 8, 12, and 
13 of the bill.
Sections 1 - 4, 9, 11, and 14 of the bill make additional conforming amendments to 
statutes in AS 28 to refer to the chemical tests provided for in secs. 5 and 7 of the bill. 
The amendment to AS 28.33.190 in sec. 6 of the bill is generally to provide a 
definition for "controlled substance" in AS 28.33. That term is used in AS 28.33.031(a) 
as that statute is amended by sec. 5 of the bill. Additionally, the amendment to 
AS 28.33.190 will provide other needed definitions for AS 28.33.010 - 28.33.031. The 
existing language of AS 28.33.190 unnecessarily excludes those sections.
The amendments made by secs. 15 and 17 of the bill are to provide a definition of 
"controlled substance" for AS 28.35.029 - 28.35.039. The existing definition, which is 
specific to only AS 28.35.030, Is repealed and is replaced by the same definition 
located in a general definition section for AS 28.35.029 - 28.35.039.
In my State of the State address on January 12, 1993,1 identified "alcoholism, along 
with the abuse of other drugs," as "Alaska's number one health problem." I reiterated 
my commitment to dealing with this issue in my State of the State address this year, 
as well. This proposed legislation gives police and prosecutors the tools they need to
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combat the significant highway safety problem presented by those drivers who use 
drugs and then cause fatal or sen'ous injury accidents.
I urge your favorable action on this bill.

Sincerely,

Governor
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