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STATE OF ALASKA
1993 LEGISLATIVE SESSION

Revision Date:

Title: Fishery Resource Landing Tax
Sponsor: House Rules

Requestor: House Rules
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AMENDMENT

OFFERED IN THE SENATE

TO: CSHB 264(FIN)
Page 3, line 1, after "(h)"

Insert "A taxpayer other than a taxpayer who is eligible for a credit
under (a) of this section may claim as a credit, against not more than 11.37
percent of the tax under this chapter thatis due on the value of the fishery
resource harvested, the taxpayer's contributions made during the tax year
to a nonprofit corporation incorporated under the laws of the state that

c-re used by the recipient for training in the state for employ tnent in the
seafood industry as setoutin (a)(2) of this section.

©)
Reletter the following subsections accordingly.
Page 3, line 2, after "(a)":
Insert "or (b)
Page 3, line 10, after "(a)":
Insert "or (b)
Page 3, line 24

Delete "AS 43.77.040(h)
Insert "AS 43.77.040(c)"
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Analysis

This bill amends AS Title 43 by adding a chapter to provide for a fishery resource landing tax. The landing
tax would be imposed on fisheries resources brought into or landed in the state. The tax would be
calculated by multiplying the value of the fishery resource by 3.3%.

Persons subject to the landing tax would be required to file a return with the department on a calendar year
basis. The return and tax payment would be due April 1 after the close of the calendar year. Taxes
collected on .3% of the value of the fishery resource will be paid into a separate account, the balance of
which may be appropriated by the legislature to the Alaska Seafood Marketing Institute (ASMI).

All remaining taxes collected will be paid into a separate account in the general fund. Of that amount, fifty
percent will be shared to cities and boroughs in the same manner as fisheries business taxes under AS 75,
subject to appropriation by the legislature.

Based on the Department of Revenue’s 1991 Fish Tax Study, landing tax revenues are estimated as follows:

3% 3%
Value Portion Portion

Landing Tax $285,700.0 $8,600.0 $860.0
Less Amount Shared (50%) (4.300.0) N/A
Net Landing Tax . $4,300.0 $860.0
Operating Costs
Personal Services

Revenue Auditor Il - Anchorage(Range 18A) 58.0
Travel

Compliance and Review 10.0

Audits 10.0
Contractual % 5.0
Supplies 10
Equipment

Computer and Modular Furniture (FY 94) 10.0



AMENDMENT

OFFERED IN THE SENATE

TO: CSHB 264(FIN)
Page 3, line 1, after "(b)"

Insert "A taxpayer other than a taxpayer who is eligible for a credit
under (a) of this section may claim as a credit, againstnot more than 11.37
percent of the tax under this chapter thatis due on the value of the fishery
resource harvested, the taxpayer's contributions made during the tax year
to a nonprofit corporation incorporated under the laws of the state that

are used by the recipient for training in the state for employment in the
seafood industry as setoutin (a)(2) of this section.

©
Reletter the following subsections accordingly.
Page 3, line 2, after "(a)"
Insert "or (b)
Page 3, line 10, after "(a)"
Insert "or (b)
Page 3, line 24:

Delete "AS 43.77.040(b)
Insert "AS 43.77.040(c)"



LETTER OP INTENT
HB 264

intent of the Legislature iIn order to prevent a
scenario of double-taxation, that HB 264 provide a credit to
taxpayers for taxes equivalent In nature to those imposed under
AS 43.75 , AS 43.76 and AS 43.77 thau are paid to another
jurisdiction in which the fishery resource was sold. This
provision is intended to include as equivalent those taxes,
duties and fees paid by taxpayers to a foreign jurisdiction upon
this landing and entry of such fishery resources into such

jurisdiction.

It is the
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AMENDMF.NT , /

OFFERED IN THE SENATE
TO: CSHB 264(FIN)

Page 2, line 9, after "under";
Insen "this chapter or under"
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AMEND WENT

OFFERED IN THE SENATE
TO: CSHB 264(FIN)

Page 5, lines 28 -29.
Delete all material and insen:
"(3) "landing"
(A) means the act of unloading or transferring a fishery
resource:
(B) does not include the unloading or transferring of a fishery
resource for direct expon from this jurisdiction into foreign commerce;"



3-LS094iwy
Chenoweih
«/2/%3

AMENDMENT -aA ~

OFFERED IN THE SENATE
TO: CSHB 264(FIN)

Page 1, lines 6-10:
Delete ail material and insen:

"Sec. 43.77.010. LANDING TAX. (3) Except as provided in. (o) of this
secrion, a person owning a fishery resource that is not subject to AS 43.75 but that
is brought into the jurisdiction of, and first landed in, this state is liable for and shall
pay a landing tax on the value of the fishery resource.

() The landing tax imposed by this chapter does not apply to a fishery
resource brought into the jurisdiction of, and first landed in, this state if the landing
of the fishery resource involves the physical transfer of the fishery resource for direct
export from this jurisdiction into foreign commerce.

(€) The amount of the landing tax is 3.3 percent of the value of the fishery
resource at the place of the landing."



Alaska “tate legislature
Representative Carl E. Moses

HOUSE RULES COMMITTEE CAPITOL BUILDING, ROOM 204
JUNEAU, ALASKA 09801-1182
CHAIRMAN PHONE: (907) 465-4451
HOUSE SPECIAL FISHERIES COMMITTEE FAX: (907) 465-0445
MEMBER INTERIM:
FINANCE SUBCOMMITTEES P.O. BOX 109
FISH AND GAME UNALASKA, ALASKA 99685
PUBLIC SAFETY PHONE: (907) 581-1204
FAX: (907) 581-2875

SPONSOR STATEMENT FOR
FINANCE COMMITTEE SUBSTITUTE FOR HB 264
FISHERY RESOURCE LANDING TAX

House Bill 264 would establish a new tax on fisheries resources that
are caught and processed in the Exclusive Economic Zone (those
waters under U.S. jurisdiction that are directly off AlaskaJ but are
then landed within Alaska's jurisdiction. These processed resources
are currently not subject to any Alaska state idx

The offshore factory trawl fleet operating within the EEZ has been
extremeli/) profitable. It is now fully Americanized, with most
vessels based in the state of Washln_(r;ton. The trawl| fleet that
would be subject to this tax _Brlmarly.targets groundfish, with
incidental catches of crab, halibut, herring and sdmon - all species
important to Alaska's resident fishermen and processors, and their
coastal communities, Alaska provides significant benefits and
services to the offshore fleet, and incurs additional fishery
mana%ement and enforcement costs as well. Coupled with the
impact the operations have on local Alaska communities, the tax is
one way to compensate the state for these services.

House Bill 264 would impose a modest tax of 3.3% of the value of the
processed resource which is landed in Alaska for shipment to market
elsewhere. ASMI would receive the .3% portion of the tax collected.

The new landing tax would place the offshore fleet on the same level
as the onshore fleet in terms of state taxation.

The Finance Committee CS for HB 264 would authorize a very narrow
tax credit that would be limited to the tax on the value of the
fishery resource harvested under a community development quota
program. The potential value of this tax credit is about $290,000, a

ADAK « AKUTAN - AMCHITKA « ATKA + ATTU « 8ELKOFSKI - CHERNOFSKI « CHIGNIK ¢ CHIGNIK LAGOON « CHIGNIK LAKE
COLO BAY « DUTCH HARBOR ¢« EGGGIK « EKWOK « FALSE PASS + IVANOF BAY - KING COVE - KING SALMON . KOUGANEK « LEVELOCK « NAKNEK
NELSON LAGOON - NEW STUYAHOK « NIKOLSKI . PEDRO BAY « PERRYVILLE « PILOT POINT « PORT HEIDEN - PORT MOLLER « SAND POINT
SHEMYA » SQUAW HARBOR « SOUTH NAKNEK « ST. GEORGE ISLAND « ST. PAUL ISLAND - UGASHIK - UNALASKA - UNGA



very small portion of the Department of Revenue's estimated total
tax of $8.6 million generated by this legislation . The tax credit
would only be allowed if the equivalent amount of funds was given
to a nonprofit corporation for use in Alaska fisheries development,
training and employment, and any credit would first be approved by
the Department of Revenue, in consultation with the Department of
Community and Regional Affairs.  The credit would only apply to the
municipal share of the tax.

The Finance Committee Substitute also changed the definition of
"value" used in computing the tax. This change was requested by the
fishing industry to give more clarification and certainty in how the
tax would be determined.

The original legislation had given the taxpayer a credit for
equivalent taxes paid in other "states." The Finance Committee
extended that credit to taxes equivalent “in nature" paid in other
BUfISdICtIOﬂS," which could also include foreign countries. The
epartment of Revenue does not believe this change will have

significant effect on the revenues generated.






DEPARTMENT OF REVENUE
SECTIONAL ANALYSIS
CS FOR HOUSE BILL NO. 264 (FIN)

. An Act Levying,and Provid(jnlg for the Collectior} of and Disgosition of the Proceeds of A
Fishery Resource Landing Tax and Providing For An Effective Date.

_Section 1 adds a new chapter in AS 43 to implement a Iandln? tax. The
landing tax is hoth designed and Intended to be a compensatory tax fo complement
the fisheries business tax under AS 43.75. The landing tax is intended to compensate
the state for the burdens that the EEZ catcher/processor fleet imposes upon the state
and local communities, as well as for the benefits the EEZ catcher/processor fleet
receives from the state and local communities.

_ The state has various research, management and enforcement resPonsmllltles
in connection with the offshore fisheries, and'the EEZ catcher/processor fleet has a
significant presence in the state including transferring the processed product, taking on
and disembarking crew, taking ur; fuel and supplies, discharging waste, and seeking
sheltered waters. The state and local communities are impactéd through the
additional burdens placed upon educational systems, road maintenance, public safety,
airports, docks, hospitals, and otner social programs.

~ Fisheries businesses in the state pay for these benefits and burdens through
the fisheries business tax and the landing fax is a substantially equivalent levy
demgned to impose a comparable burden on interstate commerce. In a real Sense
the EEZ catcher processors are conductmg, fisheries businesses in the state to no less
a degree than in-state operators. The landing tax is not a fee on the fisheries
resources simply moving through the state, it'is instead a quid pro quo for the services
and benefits conferred tpon the processed resources wherebg they pay their own
way. The landing tax thus achieves an equality of treatment between focal and
interstate commerce conducting fisheries businesses in the state.

The landing tax imposed under AS 43.77.010 will agply to processed fisher
resources that aré not subject to AS 43.75 (the Fisheries Business Tax prowsmn_sY. A
{lshen%ssrﬁgo%ce that is subject to tax under AS 43.75 is not subject to the landing

ax in 11,

. The Fisheries Business Tax in AS 43.75 applies to fishery resources that are
either caught or processed in Alaska. Therefore, the landing tax ﬁroyls_lon_s will aPpIy
to fishery resources that are both caught and processed oufside the gurlsdlctlon 0
Alaska and thereafter brought into the state and first landed in this state.

Page 1



Department of Revenue
CS For House Bill No. 264 (FIN)
April 27, 1993

The Iandlnq tax will apply to processed resources that are first landed in the
state of Alaska rather than in"another state or foreign_country. The landing tax does
not apply if the processed resources are first landed in another state or foreign ,
country.” Afirst Tanding outside the jurisdiction of a state or forellgn country, such as in
United' States jurisdictional waters, s not a Iandln? in a state or foreign country and
does not prevent the Alaska landing tax from applying. The tax rate is 3.3% of the
value of the processed fishery resources at the place of the landing.

CAS 43.77.020 provides that a person subject to the tax must file a return
reporting the value of the resources landed that are subject to the tax and the point of
Iandln% as well as such other information as may be required by the department in
regulations. The return is to be made on a calendar year basis and is due before
April 1 of the ]‘ollowmq year, as is the case with the Fisheries Business tax return. An
extension of time to file. may be granted by the department but the tax remains due
and payable before April 1" The tax due and. payable as shown on the return will be a
"net" tax after reduction for tax credits authorized under AS 43.77.030 (other taxes
paid) and AS 43.77.040 (approved contributions),

AS 43.77.030 provides a credit against the landing tax on a fishery resource for
Processmg and salmon enhancement type taxes paid to another jurisdiction_in which
he fishery resource was_caught, processed, or sold. The credit is only available for
those taxes that are equivalent in nature to AS 43.75 and AS 43.76. Sales taxes,
import or export fees or taxes, income taxes, and similar taxes and fees are not
equivalent to AS 43.75 and AS 43.76 and would not qualify for the credit. The credit
provision is intended to avoid certain constitutional challenges to the tax, although few,
If any, resources that are first ‘anded in Alaska will be subgect to a tax in another
jurisdiction that is equivalent in nature to AS 43.75 and AS 43.76.

- AS 43.77.040 allows a credit for certain contributions by taxpayers that harvest
fishery resources under a community de,v_eloPment_ quota ("CDQ").” The credit is
limited to 45.45% of the tax that is SRecmcal_y attributable to the resources harvested
under the CDQ. The contributions that quah_g for the credit must be made to an
Alaska nonprofit corporation and the nonprofit corporation must use the funds for
certain specified purposes. The recipient of the funds from the nonprofit must use the
grant in Alaska for one of the specified purposes, such as receiving training in the
State for employment in the seafood industry.

A taxpayer must apply to the department to obtain the credit. The Department,

Page 2



Department of Revenue
CS For House Bill No. 264 (FIN)
April 27, 1993

in consultation with the Department of Community and Regional Affairs, must approve
or disapprove the aP_lecatlo_n within 60 days. The credit IS available in the calendar
ear of the contribution against the tax liability under AS 43.77 for that calendar year.
he credit will be taken by a taxpayer on the return that is filed in the succeeding
calendar year. Therefore, the credit is shown on the return as a reduction in the tax
liability for that year - the credit is net a rebate provision.. The department shall revoke
a tax_credit and recover erroneously granted credits if it ic later determined the
contribution does not qualify for the credit or the taxpayer is in arrears in the payment
of any tax under AS 43.

~AS 43.77.050 provides that the tax paid on the levy of .3% of the value of the
flsherY resource is to be deposited. into the %ﬁneral fund in an account for the use of
the Alaska Seafood Marketing Institute ("ASMI") upon appropriation by the legislature.

~_ After payment of the ASMI portion of the tax, the remainder of the tax collected
IS paid into a separate account.in the general fund for appropriation by the legislature
for revenue sharing with municipalities. However, the amount that may be
apProprlated for revenue sharing is reduced by the amount of the tax Credits
authorized under AS 43.77.040." This reduction is merely an accounting entry to
achieve the legislative intent that the tax credits granted under AS 43.77.040" reduce
dollar for dollar the amount of revenue shared to municipalities. The revenue retained
by the state in the general fund is therefore not impacted by the contributigqn credit
provision as the cost of the credit is borne by the municipalities.

. AS 43.77.060 contains the revenue sharing provisions. The maximum amount
available for sharing with municipalities and cities is 50% of the tax_collected on 3% of
the value of the fisheries resources. The .3% of the 3.3% tax that is deposited under
AS 43.77.050 into a separate account for appropriation to ASMI is not available for
revenue sharing. These revenue sharln%‘growsmns qunerally mirror the_revenue
sharing provisions in AS 43.75.130 and AS 43.75.137 that agply to the Fisheries
Business Tax. However, tax credits granted under AS 43.77.040 reduce dollar for
dollar the revenue shared back to municipalities.

_ AS 43,77.070 gives the department the authority to adopt regulations to
interpret and implement the landing tax provisions.

- AS 43.77.200 contains_definitions. A taxable fishery resource for purposes of
this chapter is necessarily a fishery resource that has been processed. An

Page 3



Department of Revenue
CS For House Bill No. 264 (FIN)
April 27, 1993

hlgl%OCGSSGd fishery resource in the state, if otherwise taxable, would be subject to AS
Landing is defined as the act of unloading or transferring a fishery resource. A
taxable landing can take P_Iace over water or on land. For instance, a factory ship
might catch and process fishery resources on the high seas outside the Alaska 3 mile
limit, transfer the processed resources to a second vessel on the high seas, and the
second vessel might enter the 3 mile jurisdiction of Alaska and transfer the product to
a third vessel. The Fisheries Business Tax under AS 43.75 would not apply because
the fishery resources were hoth caught and processed outside the state. However,
the landing tax would apply at the point the second vessel transferred the product to
the third vessel. There has been no previous landing in any other state or foreign
country so the first Iandln(t; of the processed resources is in"Alaska. The owner of the

fishery resources aboard the second vessel at the moment of unloading or transfer is
liable for the landing tax.

The valuation of the _flsherY resources for purposes of computing the tax is the
statewide average E_rlce paid for the flsherY resource in that tax year as reported by
the Department of Fish and Game. The statewide average price paid for the fishery
resource is an average value for unprocessed fisheries resources as reported on fish
tickets. The values reflected on the fish tickets are generally ex vessel values, or the
value of the resource at the vessel after harvesting.

.. The use of the statewide averag[e price paid will accomplish two results. First,
it will simplify the determination of the'tax value and, second, it will roughlg o
approximate the value that would otherwise have been applicable under the Fisheries
Business Tax provisions.

While the value for purposes of the landing tax, as a result of the use of a
statewide average unprocessed price as a base, may be lower than the actual value
as determined by a similar taxpayer under AS 43.75, the landing tax will not generally
result in a higher tax burden than that incurred under AS 43.75." That is because the
statewide average price Pald IS based on unprocessed product and therefore does_not
include the valug added from the act of processing, packaging, or fransportation. The
value added to fishery resources from processing 1s not génerally included in taxable
value under AS 43.75, and CSHB 264 thereby achieves an equality in the tax burden.

Section 2 amends AS 29.60.450(b) to provide for apportionment and allocation



Department of Revenue
CS For House Bill No. 264 (FIN)
April 27, 1993

of landing tax shared. revenues by the Department of Community and Regional Affairs
to eligible municipalities.

Section 3 amends AS 29.60.450(f) to ?rovide that “fishery resource landing tax
production value" has the meaning given the term "value" under'the landing tax .
provisions in AS 43.77.

~Section 4 provides that the Act takes effect on January 1, 1994 and applies to
fishery resources that are first landed in the state on that date.

The Department of Revenue strongly supports CS for House Bill No. 264,

[>'b;hb204.12
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Question 1.
Answer

Question 2.

Answer

Question 3.

Answer

Question 4,

Answer

Question 5.

Answer

Question 6.

Answer

HOUSE BILL NO. 264
LANDING TAX QUESTIONS AND ANSWERS

Who is impacted by this legislation?

Those operators who both catch and process outside Alaska and bring
the processed product into the state. The legislation is aimed at
catcher/processors in the Exclusive Economic Zone ("EEZ") that
currently pay no Fisheries Business Tax.

Why are the EEZ catcher/processors not subject to the Fisheries
Business Tax?

The Fisheries Business Tax only applies if fishery resources are either
caught or processed in Alaska. " Since the catchér/processors catch
and process in the EEZ exclusively, the Fisheries Business Tax does
not apply to them.

Why should the state impose the tax if the resources are not caught or
processed in Alaska?

Alaska provides significant benefits and services and incurs fishery
management costs with respect to the resources to various degrees.
Coupled with the impact the operations have on local Alaska
communities, the tax is one way to compensate the state for these
Services.

Will the Fisheries Business Tax and the Landing Tax apply to the same
resource and result in a double tax burden?

No. The Fisheries Business Tax applies to unprocessed fishery
resources while the Landing Tax applies to processed fishery _
resources. If the Fisheries Business Tax applies, the Landing Tax wil
never be applicable.

Does the Landin? Tax apply to fishery resources that are first landed in
another state or foreign country and again landed in Alaska?

No. The Landing Tax only applies if the first landing Is in this state.

Does the Landing Tax a_pPI

Yto fishery resources that are first landed in
Alaska and then immediate

y shipped outside the state?

Yes. The Landing Tax applies to fishery resources that are unloaded
or transferred in Alaska without regard to the final destination.



HB No. 264

Questions and Answers

Page 2

Question 7. Which party is subject to the Landing Tax where a sale occurs upon
the first landing in Alaska?

Answer The seller will generally be liable for the tax. The tax is imposed on the
owner of the resource at the moment of unloading or transfer.

Question 8. How is taxable value determined?

Answer Value is the lesser of the fair market value of the processed resource
at the time and place of the transfer or the statewide average price
paid for the unprocessed resource as determined by the Department of
Fish and Game. Generally, the statewide average price will be the
lower value. The statewide average prices will be determined by Fish
and Game and made available to taxpayers for use in filing the tax
returns.

Question 9. Is the taxable value zero if there is no statewide average price for a
particular year?

Answer No. The Department will adopt regulations to substitute other prices in
that event or require the use of fair market value.

Question 10. How does the landing tax rate compare to the rates under the Fisheries
Business Tax?

Answer The Landing Tax rate of 3.3% is equivalent to the 3.3% paid by a
shore-based fisheries business under the Rsheries Business Tax and
Alaska Seafood Marketing Institute ("ASMI") provisions.

Question 11. Is the Landing Tax revenue shared with municipalities?

Answer Yes. The tax collected cn .3% of the value is envisioned for ASMI and
50% of the remaining tax is shared in the same manner as under the.
Fisheries Business Tax provisions as summarized below:

Landings Within Municipalities

--Unified municipalities and cities in unorganized boroughs 50%

--City located within a borough 25%

--Borough where landed within city 25%

--Borough where landed outside a city 50%



HB No. 264
Questions and Answers
Page 3

except for a city within a borough incorporated after June 16, 1987:

--Year of incorporation 45%
-1st year after incorporation 40%
-2nd year after incorporation 35%
-3rd year after incorporation 30%

except a city may adopt an ordinance to transfer. ome of its revenues to the borough.

to city
to city
to city
to city

5% to borough
10% to borough
15% to borough
20% to borough

Landings Outside Municipalities

-50% of the tax that is otherwise not shared is transmitted to the Department of

Community and Regional Affairs for sharing under AS 29.60.450.



Hypothetical EX. one EX. Two

Value of fishery resouices $10,000 $10,000
Tax Rate 3.3% 3.3%
Tax before credits $330 $330
Credit Claimed (45.45% maximum and 10%) $150 $ 30
Tax due shown on return and paid by taxpayer $180 $300
Amount to ASMI under AS 43.77.040(a) $ 30 $ 30
Amount remaining in general fund $150 $270
Reduction for tax credits per AS 43.77.040(b) $150 30
Amount available for revenue sharin $ 0 $240
50% to municipalities under AS 4377040 s 0 120
Amount retained by General Fund $150 150

Note: If a taxpayer pays only a part of the tax, ASMI always gets all of its
before the state general fund and the municipalities.

lch.29.cf;lib264

share



v

MAY-04-1993 10:53 FROM C TO 7738*001819974636773 P.002/007

Ret House Bill 264

BERING SEA COMMERCIAL FISHERIES DEVELOPMENT FOUNDATION

The Bering Sea Commercial Fisheries Development

Foundation is an Alaska non-profit corporation. It was founded
in June of 1991 and maintains offices in Anchorage, Alaska. The
Foundation is fully funded by contributions from members of the
American Factory Trawler Association ("AFTA").

- Purpose: To assist coastal villages of Western
Alaska develop the expertise and infrastructure needed to engage

in the commercial fisheries of the Bering Sea area.

- Areas Serviced: Coastal villages of Western Alaska
from Atka Island in the Aleutians to Nome.
- Management; Six prominent Alaskans serve on the

Board of Directors and select projects for Foundation funding

Board members include: Harvey Samuelson, Dillingham; Johne
Binkley, Fairbanks; Tim Towarak, Unalakleet; Ed Crane, Anchorage,;
Dr. John White, Bethel; and Mark Snigeroff, Atka.

- Funding; AFTA members are assessed for each ton of
groundfish processed by their vessels in the Bering Sea and Gulf
of Alaska during each fishing vear. Foundation assessments

totalled more than $1,000,000 by the end of 1992.

- Projects: To date, the Foundation has sponsored
eight projects ii Western Alaska. The most prominent is the
Foundation's widely-heralded training program which, as of today

has seen:

0O More than 150 Western Alaskans

* Recruited from costal villages

0O Trained at AVTEC's facility in Seward

* Hired as seafood processing workers on

board AFTA vessels

0 By the end of the 1993 AT season, training

program graduates had accumulated

* 14,740 person days of employment

* $1,7 million in wages

° By the end of 1993, more than 300 people

from coastal villages in Western Alaska will have been
recruited, trained and/or employed as a result of the
Foundation's training program; and will be earning in
excess of $3.5 million per year in wages.

BSCFF/pnt
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bslern Alaska Is a resource
rich and cash poor [G%IOH
with one of the highest
unemployment rates in the state. ™ ¢
Thariks to a new Foundation, how-
ever, to date more than 70 of the
region’s people have received trammg
infish processing techniques, an

ost have immediately. found work on
Tactory traw'par procesgmg sr}%ps. Jo%s
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*NOVEMBER 1992

TRANG

col ygin 10 days

ki nlg ona factory trawler
quIres extensive training In
reas ranging from survival at

‘e sea to bacteriology.

A training program put together by

the Bering Sea Commercial Fisheries
""" Development Foundation offers a short-
coursc curriculum to Westem Alaska

FOUNDATION

promotes teamwork

are virtually assured since the industry
strongl2<| supports the training program

at the Alaska Vocational Technical Cen-
ter in Seward.

"o o Basic trawl operations and
ane savfgtyp

residents at the Alaska Vocational Tech-
nical Center in Seward.

. "It's 10 days of very intensive

traininﬁ," said Gale Vick, who coordi-
nates t

e program for the Foundation.

Areas covered include: .
*.» Emergency Medical
. Training Introduction. . .

* Cardio-pulmonary resuscitation

. Nocertification. ./
* In-the-water survival training in

survival suits.,

cr

See Page 2

The new uigunizallon is the
Bering Sea Commercial Fisheries
Development Foundation, which was
created in June 1991, with contribu-
tions from the American Factory
Trawler Association (AFTA). AFTAis
committed to_making regular pay-
ments to the Foundafion, but leaves
decisions on how the money is spent

Soo Pago 3
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TRAWLER TRA'NING Continued from page 1

* Bacteriolog

e Interper orYéI_skiIIs for tpe
ISolated environment of a

sion was held in April and included 20
people, and the third was held in May
with 20 people. The fourth session

ship.at sea . wound up Oct 16 and included 15 people.
* Fire Ightln%, Suppression The next session will be Dec. 14-23
an preventionl. . followed by a session starting Jan. 5.

Vick said the training program is

the result of a feasibility study undertak- - : -
en about a vear and ai%lfa 3’ by the Community and Regional Affairs has

Amercian Factory TVawer Assodiaion agreed to participate in the training pro

AFTA) that wes desioned to look into. « 9ram and pays tuition, room and board
\(/vhat i)t would take t_og%et Western Eﬁr SJtut?eTrr]aSneHglglerEnder

Alaskans emplo?]/edm he trawler indus- € ﬁ Atl 'Sﬁ at d
try. She based her study on a program «: NErSNID C"th $%0n00e
she,heIPed design for Doyon Drilling" « ihaéevenv_\gb F}f{
which focused on the specific heeds of ~ «» SUdENt paid. VDCR.” ¥
the people in the region. The recom- e Foundation is st

Vick said the Alaska Department of

7738*001819074636773

... Thanks to.a new?o
N Foundation,to °
Ndate'more'thaiS:

P.004/007

Students must be at least 18 years |
old in order to be accepted, and Vick said
the average age of participants has been
about 25.”Much older students have
been trained, however, she said.

Most of the students so far have
been men, Vick said, but she added that
the program is activel recantmq;women.

The Foundation has steadily revised
the methods for selecting students. The
current selection process is to review all
applicant I|st|n?s with selected

committees af each participat-
*ing village, IR
, ,ApPhcants who are
obviously overqualified for
entry level training will be

- i payingthe bulkofte . 270 - » N,
P et oy GSESOTENTY & dqin Bl e SIS
for four weeks at the Alaska Vocational  Costof travel from West-. %" o owa 4@ mean that the Foundation
Technical Center (AVTEC) in Seward. . emAlaskatoSewardand  *N@VETECETE endorses these applicants as
*The Foundation's board said thatwas . coordination costs, hires. The Foundation will be
too long, so she eventually compromised The training Ero' reviewing higher levels of
on 10 days of training in an 11-Gay peri- ~ gram has a"zer0 toler- technical raining in 1993, 1

ance” policy on the use of

drugs and alcohol, just as the trawler
fisheries industry, All students are drug
tested, and any who fail are terminated
from the program.. .

During the training, an¥ student
who creates a disturbance of any kind,
especially if alcohol or drugs are involved,
Is Immedately sent home, Vick said.

Vick said one, of the most exciting
aspects of the training program is that
employers interview Students at the
end of the training, and so far, any stu-
dent who wanted @ job has found one
almost immediately.

od with one day off,

"The training runs 8:30 am. to 5
p.m., plus some evenings,” she said. The
cost of the tra|n|n(t; IS approximatel
$2,200 per student. The two AVTH
instructors are Dennis Lodge, head of
the fisheries department and well known
in the fisheries industry, and Jim Her-
bert. an instructor and commercial fish-,
erman. AVTEC Director John Lohse and
Training Administrator Mark Ganser
provide support services, ¢
.. Vick said 16 people were trained in
the first group in a pilot program that
started New Year's Day. The'second ses-

FOUNDATION
established

IN 1 9 9 1

. The Bering Sea Commercial Fish-
eries Development Foundation was
founded in 1991 by members of the
commercial fisheries industry to pro-
mote the development of economies in
Western Alaska Bering Sea coastal
communities.

dation provides the commercial fish-
eries industry with the oPportumty to
make tax deductible contributions to
the Foundation. o

The Foundation has financial
resources to assist Western Alaska resi-
dents who are interested in expanding
their capablities to Eartlu ate in the
commercial fisheries industry. While

To achieve this objective, the Foun-

_ Per the request of the
Foundation Board of Directors, the
Foundation is currently assessing train-
ing facilities in D||I|n(t;ham, Bethel,
Nome. St. Mary’s, Duich Harhor and St.
Paul. This review will be finalized in
December 1992.

, Bem([; able to get intensive training
in ashort 10-day period — with ajob
virtually guaranteed at the end — may
sound fike a dream to people in Westém
Alaska, The Bering Sea Commercial
Fisheries Development Foundation IS
making it a reality. ®

there is no established limit to the
amount of funqu_that may be
requested, the applicant is advised that
the Foundation loes not view [tselfas
the sole source of funding available to
Western Alaska Bering Sea coastal
communities. L
Priority areas for funding within
Western Alaska include;
*Education/TYaining/Employment
Seo Pago 3
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FOUNDATION Continued from pepe 1

to the Board of Directors.

"This training program is one of
the most visible 0f our”projects,” said
Dewey Schwalenberg, executive direc-
tor of the Bering Sea Commercial Fish-
eries Development Foundation. "We are
currently assessing the number of con-
tract days & dollars earned for 1992."
Schwalenberg said the training is just
the beginning in a long list of ?oals the
Foundation's Board has set, focusing
on providing funding for locally deter-
mined Western Alaska community-
ahased ro&ects.' _ _ J

; 'smiTre Foundation was established to
promote '/’t,he'deveIoPment' of
economies in the Western Alaska
Bering Sea coastal communites.
*++Johne Binkley of Fairbanks, Presi-
dent of'the Foundation, said there is a
definite need for an effort to develop
fisheries industries in Western Alaska.
" "There is a tremendous wealth of
resources at the back door of one of
the poorest areas of Alaska," he said.
» . Toachieve its objective the founda-
"tion provides the commercial fisheries
industry With the opportunity to make
tax deductible contributions to the
Foundation. Member; of AFTA annu-
ally contribute by a self-imposed per
ton assessment bn the pollock taken in
the Bering Sea. - N

.. Bering Sea communities can sub-
mit proposals to get funding for pro-
Jects.to Improve community Socio-eco-
nomic conditions. ~ +*- L
' |t is hoped that the people can par-
ticipate as entrepreneurs In the pro-
. cessing and marketmg of fisheries and
Iseafood products and as community
members in education and training for

» Economic Developmentand Con '
struction
®Start-up Fisheries
.+ Eouipmerit Purchase
X "Revolvmg Loan Requests
.+ Research/Publications  *

TO 7738*001819074636773 P.005/007
vMVL
iI“m nrnfrA nr *

safe participa-

"There Ba tior} ar{ﬂ ?urr]
remendos vival in the fish-
eries industry.'
wealth of Both Binl?{e
ressucesatte and  hoar
back door of one Enember f
d’-ﬁ‘em Py fane 0 .
. Anchorage said
areesofAlaslg. the firs% ear m mdsl'fecmtpoison before
" -Johne Binkley has beenone of  $Smovtngto o
Mibirecior ofjneNaiivitinty™
' ~vand ?oal set-
ting, They both said they felt starting

sthe training program was a tremen-
dous accomplishment and that they
hope to expand it

Binkley said he hopes that eventu-
ally the Foundation can explore the
possibility of regional training. He also
said he suPports the concept of having
groups of trained peaple within v!IIa?es
S0 that crews could participate in the
fIShIn(% industry on avillage level. , \
~"[twould be similar to the tire fight-
ing program,” he said, noting dial sucha
systemwould be culturally sensitive,

Binkley also said he was pleased that
small grants of at least $500 were made
to villages in Western Alaska to help
them participate in the new Community
Development Quota program, a federdl
and state effort that has endowed more
than 60 Western Alaska wllaPes with 7.5
perai it of the Bering Sea poliock.

The ambitious” CDQ program was
created this Year to ensure that pollock
harvest rights gio to Western Alaskans.
In a number o wllages, however, the
local officials needed help in getting
organized to part|C|Pate: The Foundation
offered grants to help with travel costs. mm

Jyngmore and more_o|¥ou_as.tJie|"
foundation*ro”into”plac”gs

\"Idon'tsee rfie.upbni the podiutri >"'
| do_n’tlehe_y% =
[t%ouridalUd.n.is/td |ell. people.wHa B

*gt

% Of ‘course,'that's aIIYé(er%red.-"
withsomTrisn:Wecin'th e /|

* CDQ Community Business
Planning Grants

* Mar_ketmq Development

» Social Welfare Grants

» Scholarship Grants
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JOHNE BINKLEY, BoardPresident

Alaska Riverway ./ >V
m Box 80447

ey Fairbanks, Alaska 99708

: HAROLD H. SAMUELSEN,

Board Vice Presicent
-Western Alaska Co-Op .

'.%%rxkﬁiﬁg Associz?tion .

erf:A::*Qcekntrawl te"V - C W
m 12025 First Avenue, 12th Floor "N/ < e
* Seattle,-Washington 98121 »

"\EDWARD E.CRANE

T/.'v'iS Alaska Commercial Fishing
etv /);r;.arid Agriculture Bank- ;
2A" “N2550 Denali Street, 12th Floor, ;"';-:,".!

1577 C Street, Suite 310
~py-Anchoroge, Alaska 99501-5133
Phone:' (907) 263-9881 ¢V V "
1(907) 263-9920 '\ <4 W

Fax.
AV

tl

TO

T.EDWARD LUTTRELL
Arctic King Fisheries

1201 Third Avenue, Suite 2150
Seattle, Washington 98101 .

STANLEY G.SIMONSON
Golden Age Fisheries
18West Mercer Street. Suite 400
-.;egttle, Wash. 98119

y <

MARK SNIGAROFF
Atka Fishermen's Association
Box 47007

- Atka, Alaska99547-

J_.g ‘V/°//|Kv
'k TTIMOTHY M. TO'WARAK

'Bering Strait School District
*Box 89
eUnalakleet, Alaska 99684 me «

¢ JOHN R.WHITE,D.D.S,.
* o Bering Sea Denial Center

Box 757 . -
Bethel. Alaska 99559 Lo
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.. orles Development Foundation m'tyi.v
* does no: view itsell as the sola sourco of fund®
1 Ing available to Western Alaska coastal com- ¢

Bhunilies. As only one of such sources of fund- '.

..Ing — and a small source at best— we cecom- °*-,

, mend that all other sources of funding be
'.mexplored tor possible match and challenge

’ grsnt options that may exist. -

BULK RATE
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Anchorage, AK
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Re: House Bill 264

LEVELING THE PLAYING FIELD

Two of the largest members of the Pacific Seafood

Processors Association ("PSPA") are Unisea (owned 100% by Nippon

Suisan) and Westward Seafoods (owned 100% byTaiyo). These two
seafood giants are based in Tokyo, Japan, and betweenthe two of
them, control 80% of the shoreside processing capacity for
ground*fish in the Bering Sea (they own all four plants in Dutch
Harbor). PSPA's lobbyist claims that he only wants to "level the
playing field" by assessing offshore processors the same tax that

his Japanese-owned shorebased plants pay.

I f the Japanese processors'’ lobbyist truly wanted to
"level the playing field, k" he could start byasking those

companies to support measures that would:

4 Eliminate the Japanese import gquota system for
seafood that.'heavily favors companies such as Nippon Suisan and

Taiyo by protecting them from competition from American firms;

4 Open up the Japanese seafood importation and
distribution system that has been controlled by Nippon Suisan and

Taiyo for decades;

0O Require shoreside plants in the U.S. to have a
majority of U.S. ownership (as is required for offshore

processing vessels);

0O Require shoreside plants to hire a minimum of
75% U .S . labor (as is required for offshore processing vessels);

and

O Prohibit the Nippon Suisan and Taiyo fishing
fleets from operating in the Donut Hole where they harvested in
excess of one million tons a year during the latter part of the
1989 |s and early 1990's, decimating pollock stocks in that area

and in adjacent U.S. waters in the Bogoslof area.

Field.008/pmt



ISSUE:  TRAWLERS WANT ALL OF ALASKA'S FISH

* Each year 7% of the federal allocation for Pollock is

given to the shoreside for CDQ's.

* Additionally, the percentage of Pollock <caught in the
ikying Sea by Shoreside is increasing each year.
1989 Shoreside Catch was @ 15%

Offshore 0O 85%

1990 Shoreside Catch was @ 22%
Offshore @ 78%

1991/92 Shoreside Catch was @ 28%
Offshore 0O 72%

* Shoreside tried to get Fed. Government to make a 50/50
allocation. For the years, 1992 thru 1995, inclusive,
the Fed. Gov. did allocate the following:

a. 35% of Bering Sea Pollock to Shoreside.

65% to Offshore.

b . 100% of Gulf of AKk. Pollock to Shoreside.

c. 90% of Gulf of AKk. Cod to Shoreside.
10% to Offshore.

d . No allocation split made for Bering Sea Cod.
. n n 1
ISSUE:  FACTORY TRAWLERS "STOLE" OREGON'S WHITING FISH

* Prior to 1990, * 5% of Whiting went Onshore * 95% caught
by Shoreside catcher boats & processed by non-American,
Foreign mother/ships * 1991 0 18 - 22% onshore while
American Factory Trawlers, 78 - 82% * 1992 0 28% onshore
while American Factory Trawlers, 72%

* 1993 Federal Government reserved 21% for shoreside and

opened remaining 79% to BOTH shoreside and factory

trawlers * The government's best guess is that shoreside
will do 30% in 1993 * The above shows the offshore did
not "steal" Oregon’'s Whiting * The Whiting Rule is only

good for 1993 season * I'n 1994, Factory Trawlers are
EXCLUDED from initial licenses for Whiting fish and
other Pacific coast groundfish * They must BUI someone

else's license to participate.



ISSUE:  "WHITEFISH" FISHING IN RUSSIA

* A few (approximately five) factory trawler companies
fished in Russia in 1992 - Product was trans-shipped

through Dutch Harbor/Unalaska.

* The Japanese owners (TAIYO and NIPPON-SUISAN) of the
Dutch Harbor/Unalaska shore-side plants ALSO own shore-

side plants in Russia and have Russian Whitefish quota.

* TAIYO and NIPPON-SUISAN owned and operated the MAJORITY
of the vessels that caught and processed Pollock in the

"Donut Hole w hich ,|is an area outside both Russian and

USA 200 mile zone in international waters.

* They OVER-FISHED the area. They reduced the U. S .

Pollock stocks and used the "Donut Hole as a staging

areas to ILLEGALLY fish U. S. waters in the Bering Sea.

* TAIYO and NIPPON-SUISAN, who own shore-side plants in
Dutch Harbor/Unalaska, control the world fish market on

ISSUE:  SALMON BY-CATCH

* Factory Trawlers do catch salmon while fishing for

Pollock, Cod, Rock fish.

* They are required by federal law to carry federally
trained observers 100% OF THE TIME, they fish in U . S.
waters. Their by-catch is fully documented.

* Shoreside catcher boats ALSO catch salmon while fishing

for other fish.

* Shoreside catcher vessels, under federal law have

ISSUE:  THE DUTCH HARBOR CLINIC

* Factory Trawler companies have contributed both money
and equipment (X-ray equipment) to the clinic.

* Trawlers "pay-as-they-use when they wuse the c¢clinic.
* Factory. Trawler employees are present in Dutch Harbor
only a small fraction of the time that shoreside
employees are present.. . due the short seasons and

Ilimited species that they fish for.



ISSUE: "LEVEL PLAYING FIELD"

* NIPPON-SUISAN and TAIYO, CONTROL the world fish market.

* Factory Trawler companies compete directly with them in

these world fish markets.

* The Dutch Harbor shoreside plants are OWﬂEd by them.
* The federal Government Accounting Office (GAO)'s 1991792
report, using data from State of Alaska, showed that

groundfish shoreplants in Alaska, were 80% OWﬂE by the

Japanese.

at-sea catcher/processors & motherships are Only 30%

The :
foreign owned.

* By federal law, the at-sea fleet must be 51% American
owned. This is not true for onshore plants which can be

100% foreign owned.

* By federal law, the at-sea fleet must employ at least
75% A mericans or registered aliens. This is not true

for shoreside plants which can use 100% foreign labor.

* The affects of foreign domination can be recalled by the
1991 Salmon Price issue in Bristol Bay or by any
American trying to sell fish products, such as surimi

(pollock paste), in Japan.
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MEMO RANDUM February 22, 1993
SUBJECT: State taxation of interstate commerce: ProPQsaI to levy and
collect a tax on fisheries resources caught outside, the stale but

brought into the state for introduction into the stream of
interstate commerce (Work Order No. 8-LS0684)

TO: Representative Carl Moses
ATTN: Molly McCam?on
FROM:
AT

Your recent contact with Legislative Counsel GeorPe Utermohle advised of a
potential measure proposing to impose a tax on the landing of fisheries resources
caught outside the state—presumably from waters above the outer contingntal shelf
beyond the three-mile state boundar%/—but _brou?ht into the state’sjurisdiction-across
a dock or harbor facility, or through an airport—for purposes of eventual transport
rvntcidp. fip. state, i>. ..introduction into interstate commerce. You have asked the
office to summarize potential legal issues that may arise out of that legislation.

Since the proposed measure apparently would address state taxation and state
requlation of interstate commerce, it necessarily invites scrutiny under the United
States Constitution’s commerce clause-clause 3 section s of article I. V Historical-
ly, that clause has served as a significant check on state efforts to expose business
activities to multiple tax liability and to unique forms of requlatory action.

At the outset, | should note that a state tax is not per se invalid because it imposes
a burden on interstate commerce. States may require (\;oods and services in interstate
commerce that enter the taxing jurisdiction to contribute to the jurisdiction’s treasury.

The Provision declares that " ij[hc Con%r?ss shall have power ... to regulate
commerce with foreign nalons, and among the several states ... .
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Representative Carl Moses
February 22, 1993
Page 2

The ap?roach %enerally invoked in commerce clause analysis has involved consider-
ation of the links that exist between the taxpayer and the.taxm% jurisdiction, on the
one hand, versus the burden that the tax would impose on interstate commerce. The
%pproach,gene_rally adopted in recent cases derives from the United States Supreme

ourt’s disposition of Complete Auto Transit v. Brady. 430 U.S. 274, 51 L.Ed.Zd 326.
97 S.Ct. 1076 (1977), in which the court identified the“factors or elements that needed
to be considered in evaluating the effects of a state- or locally-imposed tax on goods
or services in interstate commerce: (x) does the activity that is subject to tax have
a substantial nexus with the taxm(‘; state; (2) does it diScriminate against interstate
commerce; (3) does it fawlg relate to services claimed to be provided within or by the
taxing state; and (4) is the tax fairly apportioned. As a 8enera| rule, a tax on
interState commerce will be sustainéd if the court can find that the state has a
sufficient connection to the business activity that is to be taxed; that, as between
instate and interstate commerce, the tax is imposed equitably; and that the tax
imposed fairly relates to the state’s nexus-its contact or connection-to the business
activity that is the subject of the tax. » If all of these factors are properly
addressed, the tax should survive a commerce clause challenge. *

In a decision that would seem to be important for this state’s efforts to tax resources
brought in from outside the limits of the state’sjurisdiction, under the Complete Auto
Transit test, the court has struck down a first-use tax on federal outer continental

Establishing nexus Is probably the critical element of three. It can be tricky.
There are precedents that may be cited to squort the conglusion that delivery of product
mtn a stato-Jnternational Harvester Co. v. Department of the Treasurx 322U.S. 340, 88
L.Ed. 1313, 64 S.Ct. 1019 (1944) (sales of Indiana goods to an out-of-stafe buyer, who took
Pos,sessmn of the goods for transPort out of the State sufficient to Just|fg pdyment of the
ndiana %oss receipts tax) (?tate ax_ Commission cf Utah v. Pacific States Cast Iron Pine
Co..372 U.S. 605 10L.Ed.2d 8, 83 SCt. 925 81963),(satesofUtah-made ?oods manufactured
to meet specifications of out-of-state Jobs and required to be shipped out of state, when title
passes and delivery is made at seller's place of husiness in state with transfer by purchaser
Who recelves a credit for freight charges incurred, subject to Utah state sales tax)-and that
transfer of possession to a pUrchaser of a product within a statc-McGoldrick v. Berwind-
Whitc C?a Mmm? Co. 309 U.S. 33, 84 LEcl 565 60 S.Ct 338 (1940) ‘negoﬂan?n of
contract for sale of coal and delivery of coal within New York City meant that transfer of
possession gccurred within the city and made the transaction subject to the city's sales tax)
are each sufficient to establish the required nexus.

o An%/ debate in this area may prompt discussion or analysis as to whether a state
levy violates the so-called Mormant” Commerce Clausc-that is, whether the state actjon,
while not actually contrary to an expressed or exercised Act of the Congress, nevertheless
threatens the values the Commerce Clause was Intended to serve. . The analytical mechanism
IS, of course, the test Qrst laid down In Complete Auto Transit cited earlier,
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Representative Carl Moses
February 22, 1993
Page 3

shelf natural gas» imposed by Louisiana. Maryland v. Louisiana, 451 U.S. 725. es
L.Ed.2d 576, 101 S.Ct. 2114 (19_81). “Conceding that Louisiana has an interest in
protecting natural resources within its jurisdiction, the court nonetheless rejected the
state’s contention that the levy was a proRer compensatory tax. ~ It found that
there was no evidence of {usu ication for the levy and collection of the tax in order
to equalize tax treatment of natural gas in interstate and local commerce, and
declared that the state does not have an interest in being compensated for the
sev%rancte Ior hrelr]poval of resources from adjacent federally owned lands of the outer
continental shelf.

The levy that you describe in this forthcoming measure may prompt a due process
objection undér the 14th Amendment. Still, to the extent the commerce clause test
is met, satisfaction of that test should also answer the usual concerns that attend due
process objections. ~

State taxation of goods and services in interstate commerce also offers grounds for
a potential "supremacy clause” ~ challenge.  Generally, under that clause, a state

. & The taxwas imposed on the "Grst use" of any natural gas imported into the state
of Louisiana which had not been grewously subéectedt taxation Sy_anothe_r state ortr)Xthe
United Slates. Most OCS-produced ges was piped ashore for processing, chiefly the removal

of liquid hydrocarbons.

_ A "compens,ator}q tax," as | understand, is a state imposed levy on a substantially
equivalent good or service that is itself already taxed in order to assure uniform treatment of
goods and materials within the jurisdiction. A use tax imposed as a complement to a locally-
imposed sales tax is an obvious example.

& What Xo_u have described is a tax measure.. Courts traditionally aie deferentjal
to state revenue raising efforts if a due process obgectmn S mter_Posed. enerally, in the
consideration of the tax under a due process analysis, the courts will look for eviderice of (1)
a minimal connection between the, interstate activity that is the subject of the tax and the
faxing state, and (2& a rational relationship between the income atfributed to the jurisdiction
levying the tax and_the "intrastatc” elements of the enterprise that are the subject of the
%urlsdlctmnslev% Trinova. Corn, v. Michigan Dept, of the Treasury. 498 U.S.  U2L.Ed.2d

S4"111°S.CI 818 (1991).” These factors appear as included” elements within federal
commerce clause analysis,

_ ™ Under the "supremacy clause," article VI, clause 2 of the.'United States
Constitution,

(continued...)
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statute is void to the extent it conflicts with a federal scacute. The courts arc
prepared to find evidence of conflict if compliance with the state law stands as an
ohstacle to the accomplishment of the objectives of Congress. While there has been
much Congressional interest in fisheries at least since initial passage of the Magnuson
Act, | don’t know of any particular federal statutorY or regulatory provision that
would bar or otherwise present an asserted obstacle fo a proposed state levy of the
kind you have briefly described. Still, in any legislative review of the proposed
measure, the point deserves consideration.

\%

Fmall?{, to round out this memo, thougn | am not familiar with the specifics of the tax
that the administration may have under consideration, to the extent that the fisheries
products leave a state dock or airport bound for another nation, the proposed levy
maﬁ be construed to violate the implied limitation or prohibition on Congressional
authority to requlate foreign commerce. & My hunch, however, is that federal
authority as to ?oods and services in foreign commerce would not provide a basis for
challenge of a fax statute independent of that provided by the inferstate commerce

clause.

JBC:RI
93-116.pIm

A\(...continued _ L , _
| | This Constitution, and the laws of the United States which shall be
mae In pursuance thereof; and all treaties made, or which shall be made,
under the authority of the United States, shall be the supreme law of the
land; and. the judges in every state shall be bound therghy, ar&ythmg In the
Consiiturion or laws of any state to the contrary notwithStanding.

& Under article |, see. 8, the Congﬁess Is authorized to exercise power with respect
to the regulation of foreign commerce, while article I, sec 10, constrains the states from
imposing “any “duty of tonhage" without Congressional consent.
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April 6, 1993

The Honorable Carl Moses, Chairman -
House Special Committee on Fisheries
Alaska House of Representatives
Room 204
State Capitol
Juneau, Alaska 99811-1182

R E : HB 264 - relating to

a fisheries landing tax

Dear Representative Moses:

We have reviewed the memorandum from Legislative Affairs
attorney Jack Chenoweth to House Speaker Ramona Barnes as requested
at the hearing on HB 264 on April 5. This memo explores the
possible constitutional bases for challenge of the legislation.

We agree with the memo's.identification of constitutional
issues and the discussion of the two important commerce clause
cases cited. Applying the holdings of compilete Auto Body v . Brady,
430 U.S. 274 (1977) to the taxing scheme envisioned by HB 264, we
believe the tax can be defended. First, the activity has a
substantial nexus w ith Alaska and fairly relates to services
provided or available. The vessels used to transport the fisheries
resources either use or have the availability of use of Alaska port
facilities, refueling capabilities, navigational aids, safety and
rescue availability, as well as others. Second, the tax would be
fairly apportioned; there would be no discrimination in favor of

residents.

We believe Mmarytand v .-Lowuisiana , 451 U.S. 725 (1981) can
be distinguished. In that case, Louisiana on 1y taxed natural gas
that would go into interstate commerce after merely passing through
Louisiana; residents were given substantial protection from the
impact of the tax. These are the <chief failures of the Louisiana
scheme. In addition, Louisiana asserted that the tax was linked to
severance taxes, however, the Court rejected this argument as the

gas

subject to the tax came exclusively from outside Louisiana's
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jurisdiction. House Bill 264 would establish a tax on landings
within the State of Alaska. It is clearly not a severance tax.

Once again, we are not making a-definitive determination
of constitutionality and agree that the legislation may be subject
to challenge. We do contint.® to believe that the landing tax 1is
defensible.

IT you wish to discuss this, please do not hesitate to
contact me; my number is 465-2398.

CHARLES E. COLE
ATTORNEY GENERAL

Assistant Attorney General

cc: Jack Chenoweth
DI Behr
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March 26, 1993

Hon. Darrel Rexwinkel

Commissioner

Department of Revenue

P.O . B o x 110400

Juneau, Alaska 99811-0400

Dear Commissioner Rexwinkel:

WALTER J. HIGKH-, GOVERNOR

PLEASE REPLY TO:

[J 1031 WEST 4TH AVENUE. SUITE 300
ANCHORAGE. ALASKA 99S01-19S4

PHONE:  (907) 269-5100
FAX: (907)276-3697

[0 KEY BANK BUILDING
100 CUSHMAN ST.. SUITE 400

FAIRBANKS. ALASKA 99701-4679
PHONE: (907)451-2811
FAX:  (907)451-2846

[J P.O. BOX 110300 - STATE CAPITOL
JUNEAU. ALASKA 99811-0300

PHONE: (907)465-3600
FAX:  (907)463-5295

MAR 2 6 1993

COMMISSIONER'S OFFICE

You have asked that we comment on the constitution -
ality of the proposed legislation w hich would, institute a
landing tax on proce”~”~ed fisheries resources taken outside
Alaskan waters but subsequently brought into the State.
"Landing" would be defined as the act unloading or trans-
ferring a- fishery resource inside Alaska waters.

We believe the tax to be

because the tax would be triggered

only

constitutionally defensible

by activities within

State waters and because there is a sufficient nexus between
the availability of State services and resources and a vessel
to justify the tax. See, e .g ., sjong v sta te, D e p 't o f
Revenue., 622 P .2d 967 (Alaska 1981).
This letter will serve to confirm the Department of
Law's position that the proposed legislation is constitution -
ally defensible. We will be available for further analysis
should you require.
Very truly yours,
CHARLES E. COLE
ATTORNEY GENERAL
'Vincent Usera
Assistant Attorney General
VLU/ps
cc: K . Lethin, Leg. Liaison
Office of the Governor

D . Behr, AAG
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STATE OF ALASKA

(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
M ail Stop 3101 Juneau, Alaska 99801-2105

MEMORANDUM March 31, 1993

SUBJECT: Potential constitutional questions in House Bill 264 (Work

Order No. 8-LS0941\E)
TO: Representative Ramona Barnes

Speaker of the House
ATTN: Mel Krogseng

FROM: Jack Chenowet
Legislative C|

House Bill 264 imposes a fishery resource landing tax.

A fishery resource land tax involving fish harvested outside the state but brought into
or landed in the jurisdiction may raise questions under the United States Consti-
tution’s commerce clause, clause 3, section s of article I; a question under the federal
due process provision of the Fourteenth Amendment; a potential "supremacy clause"
question under clause 2 of article VI of the United States Constitution; and a possible
claim under applicable provisions of the federal constitution involving federal
regulation of foreign commerce.

The most serious constitutional question is probably the one relating to scrutiny under
the United States Constitution’s commerce clause-clause 3, section s of article I.
Historically, that clause has served as a significant check on state efforts to expose
business activities to multiple tax liability and to unique forms of regulatory action.

rA*state tax is notper se:invalid"becauseHtnmpoics'a:mn”en”n*ter$tatecommerce.
States may require goods and services in interstate commerce that enter the taxing
jurisdiction to contribute to the jurisdiction’s treasury. - ;

The apProach enerally invoked in commerce clause analysis has involved consider-
ation of the links that exist between the taxpayer and the taxing jurisdiction, on the



Representative Ramona Barnes
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one hand, versus the burden that the tax would impose on interstate commerce. The
approach generally adopted in recent cases derives from the United States Supreme
Court’s dIS[;OSItIOH of Complete Auto Transit v. Brady. 430 U.S. 274, 51 L.Ed.2d 326,
97 S.Ct. 1076 (1977), in which the court identified the factors or elements that needed
to be considered in evaluating the effects of a state- or locally-imposed tax on goods
or services in interstate commerce: (1) does the activity that is subject to tax have
a substantial nexus with the taxm(‘; state; (2) does it discriminate against interstate
commerce; (3) does it fairly relate to services claimed to be provided within or by the
taxing stLte; and (4) is the tax fairly apportioned. As a general rule, a tax on
interstate commerce will be sustained if the court can find that the state has a
sufficient connection to the business activity that is to be taxed; that, as between
instate and interstate commerce, the tax is iir.0osed equitably; and that the tax
imposed fairly relates to the state’s nexus-its contact or connection-to the business
activity that is the subject of the tax. If all of these factors are property addressed,
the tax should survive a commerce clause challenge.

However, in a decision that would seem to be important for this state’s efforts to tax
resources brought in from outside the limits of the state’s jurisdiction, under the
Complete Auto Transit test, the court has struck down a first-use tax on federal outer
continental shelf natural gas imposed by Louisiana. Ma(rjyland V. Louisiana.451 U.S. .
725, 68 LEd.2d 576, 101 S.Ct. 2114 $1 81). The tax had been imposed on the "first
use” of any natural gas imported into the state of Louisiana which had not been
prekus&ysubjected to taxation by another state or by the United States. Most OCS-
ﬁroduce gas was piped ashore for processing, chiefly the removail of liquid
ydrocarbons. Conceding that Louisiana has an interest in protecting natural
resources within its jurisdiction, the court nonetheless rejected the state’s contention
that the levy was a proper compensatory tax. It found that there was no evidence of
justification” for the levy and collection of the tax in order to equalize tax treatment
of natural gas in interstate and local commerce, and declared that the state does not
have an interest in being compensated for the severance or removal of resources

from adjacent federally owned lands of the outer continental shelf.
1l

The levy imposed, by HB 264 may prompt a due process obg'ecti_on under the 14th
Amendment. However, to the extent the commerce clause fest is met, satisfaction
of that test should”ajso answer the usual concerns that attend due prqc”p.Kjections"J”

The state’s taxation of goods and services in interstate commerce also offers grounds
for a potential "supremacy clause” challenge. ~ Generally, under that clause, a state
statute- is void to the extent it conflict* with a federal statute. The courts are
prepared to find evidence of conflict if compliance with the state law stands as an
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obstacle to the accomplishment of the objectives of Congress. While there has heen
much Congressional interest in fisheries at least since initial passage of the Magnuson
Act, | don't know of any particular federal statutor?/ or regulatory provision that
would bar or otherwise present an asserted obstacle to a proposed state levy of the
kind you have briefly described. Still, in any legislative review of the proposed
measure, the point deserves consideration.

%

Finally, to the extent that the fisheries products leave a state dock or airﬁort bound
for another nation, the progosed levy may be construed to violate tne implied
limitation or prohibition on Congressional authority to requlate foreign commerce.
My hunch, however, is that federal authorltY as 10 ?oods and services in foreign
commerce would not provide a basis for challenge of a tax statute independent of
that provided by the interstate commerce clause.

JBC:pl
93-2€?I.plm



House Finance Committee Testimony
Saturday, April 24, 1993

My name is Dr. Jeffery Koenin?s, and | have recently been named the Director of the
Codmgerual Fisheries Managementand Development Division of the Alaska Department of Fish
and Game.

The administration and the Department of Fish and Game strongly endorse this bill which
eﬂab{gsheg an act levying and collecting a fishery resource landing tax and providing for an
effective date.

Commissioner Rosier has oudined the department's support, but more recent testimony has
questioned the state's involvement in this area. As director of the state's commercial fisheries
management, | am here to provide an overview of our involvement. I'll try to be brief, but the
degree of the department's Involvement or to dojustice to the department's efforts may not allow
It.

There are several areas where the Alaska Department of Fish and Game provides coordination
and supgort of the management of Exclusive Economic Zone, or EEZ, fisheries. Specifically
0 vcatch Management

The department assists and may lead the development of amendment packages and
analysis of alternatives to manage bycatch of shellfish, salmon, and herring.

o  Data Collecdon Program
The state pardcipates in the deveIoBment of the federal data collection program (fish
tickets, processor product reports, observers). We continue to provide technical review
of and biometric assistance Tor the data collection program.

The department collects, edits, and enters groundfish and shellfish fish tickets, loghooks,
and other fishery reports.

The department is responsible for the shellfish observer program'.

The deﬁartment collects and analyzes stock assessmentand fishery monitoring information
through PACFIN.

0 Rockfish Management
The department manages the Southeast demersal shelf rockfish fishery. It also actively

participates in monitoring total mortality for Gulf of Alaska rockfish and is working to
refine management to conserve rockfish stocks.



The department actively works to implement more effective management tools for the
developing nearshore rockfish fishery that occurs primarily in state waters.

0 Shellfish Management

The department is responsible for managing all shellfish fisheries in the Gulf of Alaska.
This responsin;i;,v includes stock assessment and fishery monitoring activities.

The dej. S also responsible for managing Bering Sea shellfish fisheries under
fishery management plan guideline. This reSEOHSIblllév Includes fishery monitoring and
joint stock assessment (i.e., NMFS conducts Eastern ermP Sea trawl survey; ADF&G
a crab tagging study and Alaska Peninsula and Aleutian Isfands crabsurveys).

0  Sablefish Management

The deEartment monitors the shorebased sablefish fishery and provides this information
to NMES on an inseason basis.

The ?_epartment cooperates with NMFS in sablefish stock assessment and biological
sampling.

0 Scientific Oversight and Review Responsibilities

State scientists, through the Scientific and Statistical Committee and planning teams,
actively participate in developing and reviewing methods of stock assessment and
recommending allowable biological catches and overfishing limits for groundfish stocks
in Bering Sea, Aleutian Islands, <uid Gulf of Alaska waters.

State scientists, through the SSC and planning teams, review technicalmerits of planning
and regulatory amendments.

0 International Efforts to Limit Interception of Pollock in Central Bering Tea

State scientists have been activ_eIK involved in developing a multinational management
regime for Central Bering Sea fisheries. These efforts have resulted in a moratorium on
fishing within the "donut hole" and substantial progress toward a mana?eme_nt reP|me that
will provide sustainable yield fisheries as well as significantopportunities for U.S.
fishermen to harvest the Aleutian Basin pollock.

Finally, a number of permanent staff have had all or part of their time assigned to the above
responsibilities. The department believes the; pressing need to expand its involvement further,
but is limited by current funding levels.

Thank you.
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BERING SEA COMMERCIAL FISHERIES DEVELOPMENT PROGRAM

TRAINING PROGRAM SUMMARY

Trainlna Proarams TP1 TP2-3 TP4

Number of Students Entenng Training 16 23

Number of Students Certifie 15 14

Number of Students Terminated (StDnnkmngrugs 1 7

Number of Students Withdrawn 0 > 2

Financial Statistics Aver
Tota%%gst of Training Per.

Training Program 1 64940

Training Program 2-3 4845761

Trajning Program 4 4543492

Training Program 5 32,13055

Trajnng Program 6 29.916.62

Training Program 7 36,230.83

Training Program 8?

Tota| Spent on Traijnin $226.819.93

Total SBent on Training by Foundation  190,589.10

Overall Average Cost of Training Per Student

1 Withdrawn for family emergencies. National Guard. Bcense testing, changed mind, etc.

2 Finalfigures unavailable attfii3 time for Training Program 8 (3/31-4/10/93)
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TP7  TP8 TOTAI
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1 0 8
Average Cost of Training
Per Student -Aii Enrolled
216559
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197544
1,60053
166204
181155
1,492.24

Figure*  Effective 4/2/93
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April 30, 1993

Honorable Drue Pearce
Alaska State Senate

State Capital

Juneau, Alaska 99801-1182

Dear Senator Pearce:

Tyson Foods, through its purchase of Arctic Alaska Fisheries
Corporation, has entered the seafood business. We intend to make
seafood an important part of our '‘center of the plate" food
business. We would like to accomplish this by expanding our
Alaska fTisheries operations. This would involve expansion of
existing and development of new facilities in Alaska. The extent
to which we proceed with these plans will depend on the economic
environment provided by the State of Alaska.

House Bill 264 would establish a 3.3 percent tax (onthe basisof
raw fish value) on fish caught and processed outside Stateof
Alaska waters and trans-shipped inside State waters. We estimate
this tax would cost the Tyson Seafood Division upwards of 1.5
million dollars next year. We have a fleet of 31 vessels which
engage iIn catching and processing groundfish and shellfish at sea
off Alaska. Because of declining prices iIn the world fish market,
we have nearly half of those vessels tied to the dock today. There
simply are insufficient margins to keep chose vessels operating.
Enactment of House Bill 264 will significantly add to the cost of
doing business iIn Alaska and result in the tying up of additional
vessels. We cannot expand our investments in Alaskawhile weare
being forced to tie up our vessels.

The State of Alaska could not pick a worse time to burden the Alaska
offshore fishing iIndustry with additional expenses. There are few
iIT any Alaska groundfish participants that had profitable operations
last year and the outlook for the next few years iIs no brighter. We
strongly encourage ¥ou to put House Bill 264 on hold iIn your Finance
Committee. The bill i1s seriously flawed and most likely not legal.
Rather than putting dollars into our Alaska operations, we will be
forced to put them into litigation i1f the bill i1s enacted. We
encourage you to ask for a thorough legal analysis of this bill

b fore giving it further consideration.



y.

Our industry currently assesses itself 75 cents per metric ton of
groundfish caught to fund the Western Alaska "Fisheries Development
Foundation. This program has proven tremendously successful in
providing employment for Western Alaska residents. House Bill 264
does no. contain any provisions f;r tax credits for our funding of
the Foundation. We can assure you that funding will stop if such
a tax credit is not included.

Another important provision that should be iIncluded iIs a credit
for duties we pay on products shipped to foreign countries. The
bill does not include such a credit and iIn effect cases foreign
commerce. This 1is illegal and needs your .-.._attention.

House 3ill 264 imposes the same levy on at-sea catcher/processors
as 1s 1Imposed on onshore catcher/processors. This is totally
unfair. At-sea catcher/processors provide all their own support
services at sea, while shoreside operators depend on the State
and communities to provide the basic support services. Each
sector of the industry should be taxed proportionately to iIts

receipt of services.

The tax imposed through enaccment of House Bill 264 would
negatively impact the entire offshore industry. This would result
in curtailment of operations, loss of jobs, and decreased spending
in Alaska coastal communities where we reprovision and obtain
repairs. House Bill 264 will not have the positive economic effect
for the State and Its communities that is foreseen We urge you to
keep this bill In committee and thoroughly analyse i1t. It needs
revisions to be fair and .acceptable to the affected industry.

Thank you for your consideration of this matter.

Sincerely,

Ro

President
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MEMORANDUM

DATE: 30 April 1993

TOI Serna tar Drtre P:arc3
_ SP.

From: Mike Szyma?

The Fishing Company of Alaska

SUBJECT: CSHB 264 (FIN-1

STATE TAX AUTHORITY CONCEKNINS. EXPORTS

State jurisdiction over taxation is limited by the U.S.
Constitution States also have Constitutionally limited authority
in matters ci -foreign commerce and are specifically precluded from
authority tD tax exports or the act of exportation of articles of
commerce. Such authority rests solely with the Congress. The U.S.
Constitution does not permit the State of Alaska to impose a
landing tax on experts of fishery products or on the act of
exportation of fishery products.

Operators of U.S—flag factory trawlers and freezer/lcngliners
export fishery products directly from their catcher/processor
vessels to foreign jurisdictions. Such transfers do not constitute
a "landing” within the generally accepted legal definition thereof.
Exports are transferred at sea directly from the U.S. vessel to a
foreign—flag tramp steamer (common carrier) for delivery to a
foreign customer in a foreign port. The transfer of cargo
represents the act of exportation of the fishery product. Control
by the U.S. company over the exported product ceases when the
transfer is made. In order to protect the safety of the crews of
both the U.S. fishing vessel and of the foreign-flag carrier, these
transfers are often made within the territorial sea, particularly
within the jurisdictional waters of the State of Alaska.

An amendment is needed to clarify that it is not the intent-
of the State of Alaska to wviolate the U.S. Constitution by J
attempting to improperly exert authority to tax exports or the act (
of exportation of fishery products. Failure to achieve this /
clarification in the statute will result in the implementation of \
the tax being enjoined and the policy being decided in the Federaly
Court of jurisdiction vrather than in the State legislature where
such policy is traditionally established.

The proposed amendment to Section 43.77.010 of the proposed")-!
legislation clarifies that the landing tax imposed by this/
legislation will not apply to a fishery resource which is broughtr
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Senator Drue Pearce
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into the Territorial Sea of the State at Alaska and which s
directly exparted ta a foreign jurisdiction. The proposed
amendment to Section 43.77.20G of the proposed legislazion also
provides clarification that fishery resources to which the landing
tax applies do not include those fishery vresources which are
transferred at sea for direct export. Again, both amendments are
intended to explicitly acknowledge the fundamental Constitutional
limitation of state authority to tax exports or che act of
exportation of fishery products.

DOUBLE TAXATION

As currently drafted, CSHB 264(FIN) would create a scenario
of double taxation. Section 43.77.030 of the proposed legislation
provides a potential credit for the landing taxes that would be
paid pursuant to this proposed legislation against taxes imposed
under other statues, specifically AS 43.75 and AS 43.76. However,
this section dees not provide for a credit against the landing tax
that would bo paid by a taxpayer under this legislation for those
taxes which the .taxpayer pays which are equivalent in' nature tQ
the landing tax imposed under this legislation. Thus, a taxpayer
would be precluded from receiving a credit for landing taxes of an
equivalent nature paid to another state or a foreign jurisdiction .J
This omission creates a double—taxaticn scenario, particularly in
the case of taxes paid to foreign jurisdictions.

The proposed amendment to Section 43.77.030 is intended to
eliminate this scenario of double—taxation cn fishery resources.
The proposed amendment would clarify in a very simple way the
intent of the provision to grant a credit against the landing tax
to be imposed wunder this legislation for landing taxes of an
equivalent nature paid by the taxpayer to another jurisdiction.

In addition to the amendment to the legislation itself, it is
important for the legislature to provide some guidance as tD the
intended meaning of "equivalent in nature". While subsequent
application of this term will require analysis on a case-by-case
basis, the proposed letter of intent clarifies that taxes, duties
and fees paid by taxpayers to a foreign jurisdiction wupon the
landing of the fishery resources in a foreign jurisdiction are
intended to be considered as equivalent in nature to the landing
tax to be imposed in this legislation and will help ensure that a
double-taxation scenario does not develop in such a situation.
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tHeEiR ISSUES REQUIRING FURTHER stupy

C3HB 264 (FIN) as presently drafted raises other serious
Constitutional questions  which warrant full analysis and
consideration. States are precluded under the Equal Protection
Clause of the Constitution from discriminating between residents
of its states and residents of other states. Case law is replete
with cieai—cut decisions striking down the efforts of States to
impose greater .fees and taxes on ncn-residents than, residents,
Particularly in the area of natural resources, and specifically
isheries. This becomes even more dubious when che resource s
under the primary jurisdiction of the federal government. It is
not clear if the rate of tax to be imposed under CSH3 264 (FIN) is
on parity with the equivalent taxes paid by residents and, thus,
if it is violative the Constitution in this respect.

Furthermore) the rata of tax under any jurisdiction s
generally reflective of the degree of economic activity inherent
in the activity to be taxed. The economic activity of transferring
cargo from one vessel tD another is not comparable to the economic
activity 'of processing fish in a processing plant. Using the
economic activity of processing fish in a shoreside plant as a
basis for comparison, it is not clear if the tax race to be imposed
by this Legislation (or the credits to be made available) are
commensurate with the inherent economic activity of transferring
cargo from one vessel to another. Again, in this respect, the tax
may be found as discriminatory against non-residents of Alaska and
thus violative of the U.S. Constitution,

These issues require much greater analysis and consideration
provide a strong rationale for suspending further legislative
consideration of this bill until a comprehensive analysis of the
bill, in cooperation with the affected constituencies, 'S
completed-



May 1, 1993

Senator Drue Pearce
Alaska State Senate

Juneau, A K

R E: CSHB 2614 (FIN); Amendments, Constitutionality

Dear Senator Pearce:

The North Pacific Longline Association represents_

freezer-longliners which catch and process ground®fish_in the
Exclusive Economic Zone of the Gulf of Alaska and Bering
Sea. All of this work is done outside of Alaska.. The
finished product is offloaded into transports_within the
territorial sea and is put directly into foreign commerce -
our markets are in Europe and the Far East.

I'n the course of our operations we purchase food, fuel,
services, etc. from Alaska businesses - making a substantial
contribution to Alaska's economy. Any use of state
facilities is on a pay-as-you-go basis.

Freezer-longliners are relative newcomers to the
groundfish fishery. They are able to harvest groundfish,
particularly cod in a conservation-oriented manner, with
minimal bycatch mortality and discards. Only when federal
authorities eliminated the Japanese-doraonated longline
fisheries off Alaska were U .S. fishermen able to gain access
to premium markets. Our vessels are heavily capitalized,
and are particularly vulnerable to market fluctuations. A
flood of cheap Russian white fish product in international
markets has lowered prices drastically and has created an
economic crisis in our industry. The landing tax proposed

in CSHB 264 (FIN) could drive many of us out of business.

We support the proposed amendment to section 43.77.010

of the bill, which makes it clear that the landing tax would

not apply to product processed outside state jJjurisdiction

and transferred directly into foreign commerce. The

commerce clause of the United States Constitution reserves

to Congress the power to regulate and tax foreign commerce.

We also support the proposed amendment to Section 43.77.030,

which would prevent double taxation.

4209 21st Avenue West, Suite 300, Seattle, Washington 98199
Tri.AAin60 AA'EN, AV, /Yl I'IQij ~*6/



I n our view the constitutionality of the proposed
landing tax has not been demonstrated. It has not been
shown that there is an adequate nexus linking at-sea

processing acitvity with the state to justify taxation.

Finished product is merely transferred from one vessel to
another in state waters - no processing takes place - and
the carriers depart for foreign ports. Any use we make of
state facilities is on a pay-as-you-go basis; there has been

no showing that the proposed tax bears a fair relationship

to the services provided by the state. The tax may

discriminate against nonresident U.S. citizens. Regulation
of commerce with foreign nations is specifically reserved to
Congress, and regulation of fisheries in the EEZ is governed

by federal statutes.

We feel that it would be a mistake to move this
legislation forward without a thorough legal analysis of
these issues. At a minimum, the proposed amendments should

be adopted to avoid legal challenge.

‘'Thank you for your attention. | hope these comments
will encourage the legislature to pursue its business in a

responsible manner.

Thorn Smith

Executive Director



PATTON, BOGGS & BLOW
2550 M STREET, N.W.
WASHINGTON, D.C. 20037
(202) 437-6000
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May 2, 1993

BACKGROUND MEMORANDUM
Re: Unconstitutionality of HB 264

1. INTRODUCTION

House Bill 264 would establish a tax on fisheries resources
caught outside Alaska waters but landed within the State®s
jurisdiction. In relevant part, the proposed bill provides that
"[a] person owning a Fishery resource that is not subject
to AS*43.75 but that is brought into the jurisdiction of, and
first landed iIn, this state iIs liable for and shall pay a
landing tax . . . .1 Thus, by i1ts terms, the proposed bill
seeks to tax a person that catches fish and processes it outside
Alaska waters and transfers the processed catch in state waters
to a foreign tramper headed for a foreign destination, We
believe that, i1f challenged, a court i1s likely to strike down
the legislation as unconstitutional.

- 11 . ANALYSIS -

Under Article 1, section 8,- clause 3 of the U.S. Constitution,
the Congress has-the plenary authority '[t]Jo regulate Commerce
with foreign Nations, and among the several 3tates . , .

As the State"s Attorney General recognizes, the proposed
legislation raises potential constitutional problems under

clause 3. We do not believe tre. proposed legislation can be
defended under the cases cited by the Attorney General in an.
April 6 letter to Chairman Moses or other cases not cited 1In

the letter. *

Under Complete Auto Transit, Inc. v. "Brady, 430 U.S. 274,
279 (1977), the proposed legislation will survive constitutional
challenge only 1f 1t "is applied to an activity with a
substantial nexus with the taxing State, 1i1s fairly apportioned,
does not disciminate against interstate commerce, and is fairly
related to the services provided by the State.' By its terms,
however, -theproposed legislation i1s not limited to vessels that
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regularly call at Alaska ports or otherwise use the services of
the state. Rather, i1t would -apply against a vessel that entered
state waters once and transferred i1ts catch to a foreign tramper.
As applied to such a person, the tax could hot be shown to have
a substantial nexus with the taxing State. Nor could it be shown
that the tax In any way related to services provided by the State,
The Attorney General®s letter suggests, for example, that the
vessel potentially has the use of state ports or state rescue
services. But a court would require a specific showing that the
person against which the tax would be .levied actually availed
itselt of these services. .-

The Supreme Court®"s opinion iIn Maryland v. Louisiana, cited
by the Attorney General, confirms the unconstitutionality of the
proposed legislation. The Supreme Court struck down Louisiana®s
First-Use Tax on natural gas produced from OCS wells outside
state waters that moved through processing plants in Louisiana
before moving through interstate pipelines to consumers iIn other
states. 451 U.S. 725, 760 (1981).. The activity the State of Alaska
now proposes to tax Is comparable. Fish caught outside state waters
and merely transferred within state waters before being carried
to a foreign destination or other state would be subject to
taxation. The simple act of transferring the processed fish to
a tramper would appear to be no more significant than processing
natural gas at a processing facility before moving iInto interstate
commerce, The act of processing natural gas was not considered by
the Supreme Court to give Loui”™ana the power to levy a tax.

We woulld expect a similar finding i1t the proposed legislation
were enacted.

Another .Supreme Court case, not cited by the Attorney
General, provides an additional basis'for challenging the proposed
legislation. In Japan Line, Ltd., v. County of Los Angeles,

441 U.S. 434 (1979) , the Supreme Court held that. Los Angeles
could not levy an ad valorem property tax on shipping containers
owned by foreign corporations, even though some of the

containers were present In the state at all times. See also
Northwest Airlines, .Inc. v. Commissioner of-Revenue, 247 N.W.2d
3B (976) (airplanes en route to foreign destination not subject
to aviation fuel tax on bonded aviation fuel purchased In state);
Scandinavian Airlines System, Inc. v. Los Angeles County, 363
P.2d 25 (1961) (foreign-omt?.d and based aircraft flown exclusively
in foreign commerce not subject to personal property tax). When
instruments of foreign commerce are involved, the Supreme Court
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held that a state bears an even heavier -burden than the one
imposed under the Complete Auto decision. See 441 U.S. at 451.
Tre. law will be struck down 1f it '‘creates a substantial risk «
of international multiple taxation . , . [or] prevents the
Federal Government from l1speaking with one voice when regulating
commerical relations with foreign governments.l1"

We understand that title to processed fish often has passed
to the foreign buyer before the transfer occurs iIn state waters,
By its terms, the proposed legislation would be applied against
.the foreign, owner of the fish. Notwithstanding proposed section
43.77.030, the tax might lead to international multiple”taxation.
Moreover, the legislation would appear to be iInconsistent with
Congress’s authority to regulate foreign commerce. The Stats
in these instances would effectively be levying a tax on a product
moving In foreign commerce. States, however, have no power to
tax exports, a power reserved to Congress under Article I,
section 8, clause 3 of the Constitution. As Legislative Affairs
attorney Jack Chenoweth recognized in his memorandum of March
31, '"-the proposed levy may be construed to violate the implied
limitation or prohibition on Congressional authority to regulate
foreign commerce."’

111. CONCLUSION

In enacting the proposed legislation, the State of Alaska
would invite litigation that could lead to the tax being struck
down as unconstitutional. We believe that, If challenged, the
proposed legislation is likely to be struck down. The state
runs the risk that all taxes collected would have to be refunded
iIf a single taxpayer is able to demonstrate that the tax is
unconstitutional.

PATTON, BOGGS & BLOW
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DEPARTMENT OF REVENUE UNEAD, ALAGKA 998110400
OFEICE OF THE COMMISSIONER EACEIMILE:  607) 406 2380
May 3, 1993

Honorable George Jacko
Alaska State Legislature
State Capitol, Rm 125
Juneau, AK 99801-1182

Dear Senator Jacko:

Brice Edgmon of your staff requested a letter regarding the
Department of Revenue's position on HB 264 relating to a

fisheries landing tax.

A fish tax study conducted by the Department of Revenue with
Department of Fish & Game assistance recommended legislation
establishing a landing tax. The tax rate recommended In that
study was 5% of the value of the landed, processed product.

The Department of Revenue working with the Governor®s Office
drafted legislation that Representative Moses introduced under
sponsorship of the House Rules Committee. With the same
definitions for the tax base, the legislation proposed a 3.3% tax
rate with .3% of that amount available for appropriation to the
Alaska Seafood Marketing Institute. That is the legislation that
IS currently being considered by the Senate Finance Committee.

The current version of the legislation, CSHB 264 (FIN),
contains several amendments adopted by the House Finance
Committee. One of those amendments allows landing tax credits
for CDQ"s that make donations to allowable non-profit
organizations for certain purposes including trail ing, education
and capital improvements related to fisheries iIn the State of
Alaska. There are provisions of this tax credit proposal that
eliminate the State of Alaska®s liability and call for the tax
credit amount to be paid out of the shared tax amount. The total
liability is estimated to be between $150,000 and $250,000 for
the tax credits. The administration agreed to this tax credit.
We are opposed to any other tax credit provisions at this time.

The General Fund revenue estimate is $4,300,00 with a like
amount available before tax credits for sharing with
municipalities. ASMI stands to receive up to $860,000 for
marketing.



The Department is available if you have other questions

concerning this legislation and supports its passage.

Sincerely,

Darrel J .

Commissioner

cc: Kris Lethin, Office of the Governor

Representative Carl Moses
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Sorving western Alaska small boat fisheries since 1980

May 5,1993

The Honorahle Drue Pearce
Co-Chair _
Senate Finance Committee
State Capitol :

Juneau, Alaska 99801-1182

Dear Senator Pearce:

The Coastal Villages Fishing Cooperative, the Norton Sound Economic
Development Corporation, the Yukon Delta Fisheries Development Association,
and the Bristol Bay Economic Development Corporation wish to express their
suPpor_t for CS For House Bill No. 204 Fm%, "An Act levying and providing for the
collection of and disposition of the proceeds of a fishery resource landing tax; and

rowdm? for an effective date”. The bill ,?_assed,the, Alaska House of
Cepres.etr% atives on April 27,1993 and is now awaiting action in the Senate Finance
ommittee.

When HB 264 was being considered by the House, the above four Community
Development g,uota corporafions requested an amendment that would provide a
limited tax credit on CDCHiarvested fish only. The funds from this creditwould be
used specifically for CDQ corporation nonprofit community development activities.
The House Finance Committee incorporated this amendment in its CS, which
passed the House.

The above CDQ corporations endorsed CSHB 264 when it was before the
House and wish to rejterate their endorsement today. The current version will
assist the corporations in their efforts to achieve the goals that have been set for the
CDQ program by the state and. federal %overnments. Additionally, the above CDQ
corporations support the principle that the State of Alaska should derive equitable
revenue from its resource industries, as embodied in CSHB 264

Various specific and valid concerns have been raised about the structure of

the landing tax. We feel these can be worked out through statutory amendments in
future years.
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SENATOR KERTULLA
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DEAR SENETOR KERTULLA

AS A THIRTEEN YEAR MEMBER OR THIS DYNAMIC FISHING COMMUNITY,I AM WRITING

TO EXPRESS MY CONCERN FOR THE OPPOSITION TO THE AMUiIijTDMENT OF HB264 THAT

WOULD PROVIDE A TAX CREDIT TO FACTORY TRAWLERS WHOM INVEST TIME AND MONEY
INTO THr, BERING SEA COMMERCIAL FISHERIES DEVELOPMENT FOUNDATION. | MUST
ADMIT IGNORANCE ON MUCH OF WHAT HAPPENS IN THE HOUSE AND THE REASONS FOR
SUCH OPPOSITION.

AC YOU KNOW, JOB OPPERTUNITIES IN COASTAL ALASKA ARE FAR AND FEW BETWEEN,
AND THE FOUNDATION HAS STARTED A PROGRAM WITH FACTORY TRAWLER' MONSY THAT
IS PROVING TO BE A WINNER. THAT IS WHY | AVl CONFUSED AS TO WHY A TAX CREDIT
SHOULD NOT BE APPLIED TO COMPANIES THAT INVEST IN THIS PROGRAM.

| AM ALSO INTERESTED IN LEARNING ABOUT TAX CREDITS {HAT DO APPLY TO SHORE
PLANTS WITH SIMILAR PROGRAMS. OR DO SHORE PLANTS. HA'E SIMILAR PROGRAMS ?
IF SO, IT SEEMS THAT SUCH OPPOSITION TO FACTORY TRAWLERS IS SIMPLY A
CALCULATED "LOW BLOW' IF YOU WILL, JUST TO REINFORCLF THE'DISPARITY
BETWEEN THE ONSHORE/OFFSHORE CONTINGENTS.

WHY SHOULD 1DCAL KIDS OPPERTUNITIES FOR EMPLOYMENT AND TRAINING BE PUT

IN THE MIDDLE OF WHAT HAS BEEN A BITTER DISPUTE BETWEEN TWO GIANT
ADVERSARY'S ? ]

| THINK THAT IT IS VERY. UNFORTUNATE THAT THE BATTLE FOR SUPERIORITY

IN' THE FISHING INDUSTRY HAS BECOME SO STEEPED IN RESENTMENT, THAT A

PROGRAM WITH SUCH OBVIOUS BENEFITS TO A GROUP. OF YOUNG PEOPLE WHOM
NEED AND DESERVE TRAINING AND INCOME IS AT RISK.

| APPRECIATE YOUR TIME AND CONSIDERATION FOR THESE (o5

BEST REGARDS,
SHIRLEY MARQUARDT

Vv.
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programs and fisheries economic development projects in

Western Alaska. Students attend the Seward Training Facility

and go to work in fish processing. The American Factory

Trawlers Association provides 100% of the funding for the

Foundation. To date the offshore sector (AFTA) has employed
over 125 Western Alaskans on Factory Trawlers. They receive
well in excess of minimum wage. Under HB 264 there is NO TAX

CREDIT provided to citizens who have supported the Foundation;

yet similar training programs supported by shoreside operators

are given a tax credit in the existing Fisheries Business Tax.
Conclusion; The Bill as written raises serious

Constitutional issues with respect to fairness and equity and

its impact on domestic interstate and foreign commerce. The

bill should be referred to Senate Judiciary Committee and a

substantive legal review conducted. The bill needs to be
reviewed over the summer by the various parties to see if the
objectives of the State can be met in a fair and equitable

manner.
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American Factory
Trawler Association

U

Joe Blum
Executive Director
ISSUES RAISED BY HB 264 4039 21st Avenue West = Suite JOO < SeotHe, Washington 98199
Telephone: 206-285-5139 « Fox: 206-285-1841

. Bills HB 264 (FIN) Fisheries Landing Tax (Moses)

ill HB 264 proposes to tax at 3.3% the first landing in
Alaska of fishery products made from fish caught and
processed outside State waters.

* 50% of tax would go to the State

* 50 of tax would be allotted to local governments
(90% of this portion would go to Dutch.
Harbor/Unalaska)

* A Tax Credit for those communities participating in
the State/Federal fisheries Community Development
Quota pirogram is permitted.

* 0.3% goes to A .S .M .I.

111 Issues:

1. Legal:

* The fishery products being taxed are made from
fish that is caught and processed in federal
waters entirely outside of the state's
jurisdiction

* The only taxable event in the State of Alaska is
the offloading of finished fish products in
state waters

* Virtually all of the fish products are

immediately transferred to trampe vessels for

shipment to.foreign ports or port the lower

48



* A tax of this nature raises serious questions

under the U.S. Constitution

s

* Commerce clause (interference with foreign

and/or domestic interstate commerce),; *

* Equal Protection clause;

* Due Process clause; and

* Supremacy clause -

* No definitive legal opinion has been done, nor

has the bill been referred to the Senate or

House Judiciary Committees.

2. Equity and Fairness:

* Dutch Harbor: While there is some drain on local
government resources form the "offshore" sector, it is not
anywhere near the drain by the "shoreside" operators.
Nevertheless, the 3.3% proposed tax for offshore production is

the same level as the shoreside pays under the existing

Fisheries Business Tax. The tax imposed under HB 264 makes no
effort to balance the relative burdens (costs) imposed on the
local community by offshore vs. onshore processing operations.

* Under the existing Fisheries Business Tax the

shoreside operators receive a number of tax credits that apply

generally. HB 264 only provides limited credits for CDQ
participants. Non-CDQ fishermen have no credits under HB 264-
3. Bering Sea Commercial Fisheries Development

Foundation:

* The Bering Sea Commercial Fisheries Development

Foundation is an Alaska Foundation that funds training



programs and fisheries economic development projects in

Western Alaska. Students attend the Seward Training Facility

and go to work in fish processing. The American Factory

Trawlers Association provides 100% of the funding for the

Foundation. To date the offshore sector (AFTA) has employed
over 125 Western Alaskans on Factory Trawlers. They receive
well in excess of minimum wage. Under HB 264 there is NO TAX

CREDIT provided to citizens who have supported the Foundation;

yet similar training programs supported by shoreside operators

are given a tax credit in the existing Fisheries Business Tax.
Conclusion: The Bill as written raises serious

Constitutional issues with respect to fairness and equity and
its impact on domestic interstate and foreign commerce. The
bill should be referred to Senate Judiciary Committee and a
substantive legal review conducted. The bill needs to be
reviewed over the summer by the various parties to see if the
objectives of the State can be met in a fair and equitable

manner.





