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STATE OF ALASKA 
1994 LEGISLATIVE SESSION

FISCAL NOTE NO. 3
Bill Version: cshb 2 2 2 f f i n )
(H) Publish Date: 4/15T94

Revision Date: December 13, 1993_________________
Title: .relating to landlords and tenants.-.termination
of tenancies...recovery of rental premises..."_________
Sponsor: Representative James____________________
Requestor: Governor's Office______________________

EXPENDITURES/REVENUES:

Department A ffected: Department o f Law
BRU: Legal Services____________________
Component: Fair Business Practices_____

COMPONENT SERIAL NO. 1823

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL
TRAVEL 10.0 *

CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 10.0 -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING:
1002 Federal

T
j

1003 GF Match
1004 GF 10.0
1005 GF/Program
1006 GF/MHTIA
OTHER
TOTAL 10.0 -0- -0- -0- -0- -0-
POSITIONS:
FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

I TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSiS: (Attach a separate page if necessary.) 
Please see the attached analysis.
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Prepared by: Richard I. Peques. Director____________________  Phone: ~ 4-65-3672
Division: Administrative Services DivisiorT) l .. si I Date: December 13, 1993

it**1
Approved by Commissioner: Charles E. Cole. Attorney General
Agency: Department of Law  Date: December 13. 1 993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 222
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill amends several statutes relating to termination of tenancies and recover/ of rental premises for 
nonpayment of rent and certain illegal activities. • The bill adds illegal activ ity involving alcoholic beverages, a controlled 
substance, or an imitation controlled substance to the list of activities tha t constitute a nuisance tha t may be enjoined and 
abated in a place used for the activity. All o f the changes w ill have the e ffect-o f substantially changing the information 
th j  Department of Law provides to the public in its pamphlet on landlord and tenant rights. The department's publication 
of the pamphlet is mandated by AS 44.23.020(b)(8).

The departmenttherefore requests $ 10,000 to reviseand republish the information pamphlet. Of.this amount, 
$2,500 w ill be used to publish a pamphlet supplement in the state Bar Association's monthly newsletter and $7,500 will 
be used to publish a revised pamphlet fo r use by the general public. These funds should be suffic ient to publish between 
7,500 and 10,000 pamphlets.



.!™ T *  ... B,LL *  S ^ d n n : CSHB 222CTO1
(H) Publish Date: 4/l5794_

FISCALNOTE
1994 LEGISLATIVE SESSION

Revision Date: Q4./1 2/ba_________________________  Dept. Affected: Public Safety_______________
Title: "An Ant relation rn landlords and_____________  8RU: — A laska, Starr..YfflQflfirs-------

tenants. . .Termination. _____________________________  Component: Criminal Investigations Bureau
Sponsor: ..aeaffiSfintativR James___________________ ______________________________
Requestor: H._FIN__________________________________COMPONENT SERIAL NO . 830

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL EXPENDITURES -0- -0- -0- -0- -0- -0-

C H A N G E  M  R EVENUES ( ) 

B a w n u a  Coda

-0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollars)

1002 Federal Receipts 1
1003 GF Match
1004 GF
1005 GF/Proaram Receipts
1006 GF/MHTIA
Other
-rOTAL -0- 43- -0- -0- -0- -0-

Estimate of current year (FY 94) impact: $ 
POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 ■ 0 0 0

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact to. the Department of Public Safety is anticipated.

Prepared By: Ls° Ann I nras________________________________________ Phone: 465^4322
Division: Comm issioner's - /  Date: 04/12/94

( { U  I *. frApproved by Commissioner: —  — i  u  —   nor-  04/1 o/ga
Agency:  R ir h a r rH ^ ju r tn n  Dent, nf Puhlic Safety
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IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE FINANCE COMMITTEE
Offered:
Referred:
Sponsor(s): REPRESENTATIVES J.LvEES, Porter, Therriault

A BELL 

FOR AN ACT ENTITLED -  

"An Act relating to landlords and tenants and to the applicability of the Uniform 

Residential Landlord and Tenant Act, to termination of tenancies and recovery 

of rental premises, to tenant responsibilities, and to the civil remedies of forcible 

entry and detainer and nuisance abatement; and amending Rule 62(a) of the

Alaska -Rules of Civil Procedure and Rule 24(a) of the Alaska District Court

Rules of Civil Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF a LASKA:

* Section 1. AS 09.45.090 is repealed and reenacted to read:
■ Sec. 09.45.090. UNLAWFUL HOLDING BY FORCE, (a) For property to 

which the provisions of AS 34.03 (Uniform Residential Landlord and Tenant Act) 
apply, unlawful holding by force includes each of the following:

(1) when, for failure or refusal to pay rent due on the lease or
agreement under which the tenant or person holds, and after service, under

8-LS0832\B f̂
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AS 09.45.100(b), of the written notice required by AS 34.03.220(b) by the landlord for ! 
recovery of possession of the premises if the rent is not paid, the tenant or person in j 
possession fails or refuses to vacate or pay the rent within five days;

(2) when,
(A) after a violation of a condition or covenant set out in 

AS 34.03.120(a), other than a breach of AS 34.03.120(a)(5) due to the 
deliberate infliction of substantial damage to the premises, or after a breach or 
violation of a condition or covenant in a lease or rental agreement and 
following service of written notice to quit, the tenant fails or refuses to remedy 
the breach or to deliver up the possession of the premises within the number 
of diys provided for termination under AS 34.03.220(a)(2);

(B) after a violation of AS 34.03.120(a)(5) by deliberate 
infliction of substantial damage to the premises, following service of written 
notice to quit, the tenant fails or refuses to deliver up the possession of the 
premises by the date set out in the written notice to quit under 
AS 34.03.220(a)(1);

(C) after a violation of AS 34.03.220(e) following 
discontinuance of a public utility service, following service of written notice 
to quit, the tenant fails or refuses to deliver up the possession of the premises 
by the date set out in the written notice to quit under AS 34.03.220(e);

(D) the landlord requires the tenant to vacate the premises for 
a reason set out in AS 34.03.310(c)(2) or (c)(4) - (7), following service of 
written notice to quit, the tenant fails or refuses to deliver up the possession of 
the premises within the longer of 30 days or the period of notice for the 
landlord’s recovery of possession of the premises set out in the rental 
agreement;

(E) in a mobile home park, there is to be a change in the use 
of land for which termination of tenancy is authorized by AS 34.03.225(a)(4), 
following service of written notice to quit, the mobile home dweller or tenant 
fails or refuses to vacate within the number of days provided for termination 
under AS 34.03.225(a)(4);

SCS CSHB 222(FIN) -2-
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(F) after termination of a periodic tenancy as prescribed by ; 
AS 34.03.290(a) or (b), following service of written notice to quit, the tenant I 
remains in possession without the landlord’s consent after expiration of the 
term of the rental agreement or after the date of its expiration;

(G) after the tenant has violated AS 34.03.120(b) or the tenant 
has used the dwelling unit or allowed the dwelling unit to be used for an illegal 
purpose in violation of AS 34.03.310(c)(3) other than a breach of 
AS 34.03.120(b), following service of written notice to quit, the tenant fails or 
refuses to deliver up the possession of the premises within five days; or

(H) following service of written notice to quit, a person in 
possession continues in possession of the premises without a valid rental 
agreement, as that term is defined in AS 34.03.360, and without the consent of 
the landlord;- or

(3) when, without a notice to quit, a tenant or person in possession 
continues in possession of the premises after the tenancy , has been terminated by 
issuance of an order of abatement under AS 09.50.210(a).

(b) For property to which the provisions of AS 34.03 (Uniform Residential 
Landlord and Tenant Act) do not apply, unlawful holding by force includes each of 
the following:

(1) when, for failure or refusal to pay rent due on the lease or
agreement under which the tenant or person in possession holds, after service, under

%

AS 09.45.100(c), of demand made in writing by the landlord for the possession of the 
premises if the rent is not paid, the tenant or person in possession fails or refuses to 
vacate or pay the rent due within five days;

(2) when, following service of ai written notice to quit,
(A) after the tenant or person in possession has breached or 

violated a condition or covenant of the lease or rental agreement other than 
breach of a covenant or condition set out in (B) of this paragraph, the tenant 
or person in possession of a premises fails or refuses to deliver up • the 
possession of the premises within 10 days;

(B) after the tenant or person in possession has deliberately
•.

-3- SCS CSHB 222(FIN)
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

2 2

23

24

25

26

27

28

29

30

31

!

i
I

inflicted substantial damage to the premises, the tenant or person in possession 
of a premises fails or refuses to deliver up the possession of the premises on 
the date required by the landlord; the date specified may not be less than 24 
hours after, demand for possession of the premises by the landlord;

(C) after the tenant or person in possession has violated 
AS 34.05. lCO(a) or has used the premises for or allowed the premises to be 
used for an illegal purpose, the tenant or person in possession fails or refuses 
to deliver up the possession of the premises within five days;

(D) for premises the lease or occupation of which is primarily 
for the purpose of farming or agriculture, after the tenant or person in 
possession has violated of AS 34.05.025, other than a violation that is a breach 
under (B) or (C) of this paragraph, the tenant fails or refuses to deliver up 
possession of the premises within 30 days;

(E) a tenancy based upon an estate at will terminates, and the 
tenant or person in possession continues in possession of the premises; or

(F) a person in possession continues in possession of the
premises

(i) at the expiration of the time limited in the lease or 
agreement under which that person holds; or

(ii) without a written lease or agreement and without the 
consent of the landlord; or
(3) when, without a notice to quit, a tenant or person in possession 

continues in the possession of the premises after the tenancy has been terminated by 
issuance of an order of abatement under AS 09.50.210(a).

(c) When a landlord who is required to provide written notice to a tenant or 
person in possession under (a) or (b) of this section, provides notice by mail, 
notwithstanding any other provision of law, three days must be added to tne period set 
out in (a) or (b) of this section to determine the date on and after which the tenant or 
person in possession unlawfully,-holds by force.

* Sec. 2. AS 09.45.100 is amended to read:
Sec. 09.45.100. '[REQUISITES OF] NOTICE TO QUIT, (a) Except where

SCS CSHB 222(FIN) -4-
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service of written notice is made under AS Q9.45.Q90fa)(l) or (b)(1). or except |
i

when notice to quit Is not required bv AS 09.45.090(a)(3) or (b)(3), a person : 
entitled to the premises who seeks to recover possession of the premises may not 
commence and maintain an action to recover possession of premises under 
AS 09.45.060 - 09.45.160 unless the person first gives a notice to quit to the person 
in possession.

(b) To recover possession of premises after a tenant or person in 
possession has failed or refused to pay rent due, service of the written notice 
required bv AS 34.03.220(b) or of a demand in writing for possession of the 
premises

(1) constitutes notice to quit, and service of a separate notice to quit 
is not required: and

(2) satisfies the requirements of (c) of this section and 
AS 34.63.310(c).

(c) A notice to quit shall be in writing and shall be served upon the tenant or 
person in possession by being

(1) delivered to the tenant or person^
(2) [OR] left at the premises in case of absence from the premises.: [,]

or
(3) [TILE NOTICE MAY BE] sent by registered or certified mail [, IN 

WHICH CASE AN ADDITIONAL THREE DAYS SHALL BE ADDED TO THE 10 
DAYS]. '

Sec. 3. AS 09.45 is amended by adding a new section to read:
Sec. 09.45.105. CONTENT OF NOTICE TO QUIT.. Notice to quit served 

upon the tenant or person in possession must
(1 ) state

(A) the nature of the breach or violation of the lease or rental 
agreement or other reason for termination of the tenancy of the tenant or person 
in possession;

(B) in circumstances in which the breach or violation described 
in (A) of this paragraph may be corrected by the tenant or person in possession

••5- SCS CSHB 222(FIN)
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• to avoid the termination of the tenancy, the nature of the remedial action to be j 
taken, and the date and time by which the corrective actions must be completed 
in order to avoid termination of the tenancy;

(C) the date and time when the tenancy of the tenant or person 
in possession under the lease or rental agreement will terminate;

(2) direct the tenant or person in possession to quit the premises not 
later than the date and time of the termination of the tenancy; and

(3) give notice to the tenant or person in possession that, if the tenancy 
terminates and the tenant or person in possession continues to occupy the premises, the 
landlord may commence a civil action to remove the tenant or person and recover

' possession.
* Sec. 4. AS 09.45.110 is repealed and reenacted to read:

Sec. 09.45.110. TIME WHEN ACTION TO RECOVER POSSESSION MAY
BE BROUGHT. An action for the recovery of the possession of the premises may be 
commenced on or after the date the tenant or person in possession unlawfully holds 
possession of the dwelling unit or rental premises by force, as determined under 
AS 09.45.090.-

* Sec. 5. AS 09.45.120 is amended to read:
Sec. 09.45.120. SUMMONS AND CONTINUANCE. Summons in actions for

forcible entry and detainer shall be served not less than two [NOR MORE THAN 
FOUR] days before the date of trial. .A [NO] continuance mav not [SHALL] be 
granted for a longer period than two days unless the defendant applying for the 
continuance gives an undertaking to the adverse party, with sureties approved by the 
court conditioned to the payment of the rent that may accrue if judgment is rendered 
against the defendant. •

* Sec. 6. AS 09.45 is amended by adding a new section to read:
Sec. 09.45.125. ORDER. If, after trial, the court finds and enters judgment

against the tenant or person in posses'ion, the court shall enter an order to vacate 
directed to the tenant or person in possession and, at the request of the person 
recovering possession of the premises, at the same time or at any later date may issue 
a writ of assistance to a peace officer to secure that officer’s assistance in serving and

SCS CSHB 222(FIN) -6-
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enforcing the order to vacate.
Sec. 7. AS 09.45 is amended by adding a new section to read:

Sec. 09.45.135. ACTION AGAINST TENANT OCCUPYING PREMISES 
ABATED AS NUISANCE. In an action under AS 09.45.060 - 09.45.160 against a 
tenant or person in possession of premises for which an order of abatement has been 
entered under AS 09.50.210(a), a certified copy of the order of abatement is prirna 
facie evidence of unlawful holding of the premises by force by a person who remains 
on the premises.

Sec. 8. AS 09.50.170 is amended to read:
Sec. 09.50.170. ABATEMENT OF PLACES USED FOR CERTAIN ACTS 

[IMMORAL ACT]. A person who erects, establishes, continues, maintains, uses, 
owns, or leases a building, structure, or other place used for one of the following 
activities [THE PURPOSES OF LEWDNESS, ASSIGNATION, OR PROSTITUTION 
OR ANY OTHER IMMORAL ACT] is guilty of maintaining a nuisance, and the
building, structure, or place, or the ground itself in or upon which or in any part of
which the activity [LEWDNESS, ASSIGNATION, OR PROSTITUTION] is 
conducted, permitted, [OR] carried on, continues, or exists, and its [THE] furniture, 
fixtures, and other contents* constitute a nuisance and may be enjoined and abated!

(1) prostitution;
(2) an illegal activity involving a place of prostitution; or
(3) an illegal activity involving

(A) alcoholic beverages:
(B) a controlled substance;
(C) an imitation controlled substance: or
(D) gambling or promoting gambling.

Sec. 9. AS 09.50.170 is amended by adding a new subsection to read:
(b) In this section, "illegal activity involving alcoholic beverages," "illegal 

activity invo'ving a controlled substance," "illegal activity involving gambling or 
promoting gambling," "illegal activity involving an imitation controlled substance," 
"illegal activity involving a place of prostitution," and "prostitution" have the meanings 
given in AS 34.03.360. '

-7- SCS CSHB 222(FIN)
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* Sec. 10. AS 09.50 is amended by adding a new section to read:
Sec. 09.50.175. ADMISSIBILITY OF EVIDENCE TO PROVE NUISANCE, j 

In an action brought under AS 09.50.170(a) to prove the existence of a nuisance, the 
court may consider

(1) evidence of reputation within a community;
(2) evidence derived from records of the courts'of the state or of the

United States that relate to previous complaints concerning alleged violations of, and
to arrests for or convictions of violations of, laws based on activity set out in
AS 09.50.170.

* Sec. 11. AS 09.50.210 is amended to read:
Sec. 09.50.210. ORDER OF ABATEMENT, (a) If the court finds and 

enters [UPON] judgment that a nuisance exists, the court shall enter an order of 
abatement. The order of abatement must direct

(1) termination of the lease or rental agreement, if any, on the 
premises subject to the order of abatement, if the tenant who occupies under the
lease or rental agreement has been given notice of the proceedings under
AS 09.50.170 - 09.50.240;

{2} [SHALL BE ENTERED DIRECTING] the removal from the 
building or place of the fixtures, furniture, and movable property used in the nuisance 
and their sale in the manner provided for the sale of chattels under execution^

(3) [. THE ORDER SHALL ALSO DIRECT] the closing of the 
building or place against its use for any pu-pose for a period of one year unless sooner 
released.

(b) A person who breaks and enters or uses a building, structure* or other 
place [SO] directed to be closed by an order entered under (a)(3) of this section is 
guilty of contempt and shall be punished for contempt as provided in AS 09.5 7.200.

* Sec. 12. AS 09.50.230 is amended to read:
Sec. 09.50.230. RELEASE OF PREMISES TO OWNER, (a) The court mav

order premises abated under AS Q9.50.210 delivered to the owner and cancel the 
order of abatement if [EF] the owner of the premises

(1) has not been guilty of a contempt in the proceedings!

SCS CSHB 222(FIN) -8-
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(2) [, AND] appears and pays all costs, fees, and allowances that ; 
[WHICH] are a lien on the premLesj. [,] and

.Cl- $ es a bond with sureties approved by the court in an amount 
[THE FULL V X i.d E  OF THE PROPERTY AS] determined by the court to the effect 
thatthe owner will abate the nuisance that exists at the building or place and prevent 
the nuisance from being established within a period of one year thereafter [, TEE 
COURT MAY ORDER THE PREMISES TO BE DELIVERED TO TEE OWNER 
AND CANCEL THE ORDER OF ABATEMENT].

( b )  The lease of the property does not release it from a judgment, lien, penalty, 
or liability to which it may be subject by law.

(c) A cancellation of the order of abatement does not affect a termination 
of a lease or rental agreement made under AS 09.50.210(a)(1).

* Sec. 13. AS 34.03.020 is amended by adding a new subsection to read:
(e) If required by tae landlord, the landlord and the tenant shall include within 

the rental agreement, incorporate by reference in the rental agreement, or add as a 
separate attachment to the rental agreement a premises condition statement, setting out 
the condition of the premises, including fixtures but excluding reference to any of the 
other contents of the premises, and, if applicable, a contents inventory itemizing or 
describing all of the furnishings and other-contents of the premises and specifying the 
condition of each of them. In the premises condition statement and contents inventory, 
the parties shall describe the premises and its contents at the commencement of the 
term of the period of the occupancy covered by the rental agreement When signed 
by the parties, the premises condition statement and contents inventory completed 
under this subsection become part of the rental agreement.

* Sec. 14. AS 34.03.070(b) is amended to read:
(b) Upon termination of the tenancy, property or money held by the landlord 

as prepaid rent or as a security deposit may be applied to the payment of accrued rent 
and the amount of damages that the landlord has suffered by reason of the te. ant’s 
noncompliance with AS 34.03.120. ["DAMAGES" DOES NOT INCLUDE WEAR 
RESULTING FROM ORDINARY USE OF TEE PREMISES.] The accrued rent and 
damages must be itemized by the landlord in a written notice mailed to the tenant’s

-9- SCS CSHB 222(FIN) j
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last known address within the time limit prescribed by (g) of this section, together with 
the amount due the tenant. In this subsection, "damages"

(1) means deterioration of the premises and, if applicable, of the 
contents of the premises:

(2) does not include deterioration
(A) that is the result o f the tenant’s use of the premises bv 

normal, nonabusive living;
(B) caused bv the landlord’s failure to prepare for expected 

conditions or by the landlord’s failure to comply with an obligation of the 
landlord imposed bv this chapter.

* Sec. 15. AS 34.03.090 is amended to read:
Sec. 34.03.090. LANDLORD TO SUPPLY POSSESSION OF THE

DWELLING UNIT. At the commencement of the term the landlord shall deliver 
possession of the premises to the tenant in compliance with the rental agreement and 
AS 34.03.100. The landlord may, after serving a notice to quit under AS 09.45.100 
- 09.45.105 to a person who is wrongfully in possession.

(11 bring an action for possession against any person wrongfully in 
possession; and

(21 [MAY] recover the damages provided in AS 34.03.290.
* Sec. 16. AS 34.03.090 is amended by adding a new subsection to read:

(b) As a condition of delivery of possession of the premises to the tenant, the
landlord may require the tenant to acknowledge or verify by the tenant’s signature the 
accuracy of the premises condition statement and contents inventory prepared under 
AS 34.03.020(e). Before requiring the tenant’s signature, the landlord shall first advise 
the tenant that the premises condition statement and contents inventory

(1) may be used by the landlord as the basis
(A) to determine whether prepaid rent or a security deposit shall 

be applied to the payment of damages to the premises when authorized by 
AS 34.03.070(b); and

(B) to compute the recovery of other damages to which the 
parties may be entitled under this chapter, and

I
j 
!
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(2) is, in an action initiated by a party to recover damages or to obtain j 
other relief to which a party may be entitled under this chapter, presumptive evidence ; 
of the condition of the premises and its contents at the commencement of the term of' 
the period of occupancy covered by the rental agreement.

Sec. 17. AS 34.03.110(a) is amended to read:
(a) Unless otherwise agreed, a landlord who conveys premises that include a 

dwelling unit subject to a rental agreement in a good faith sale to a bona fide 
purchaser is relieved of liability under the rental agreement and this chapter as to 
events occurring subsequent to written notice to the tenant of the conveyance 
However,

(1) the landlord remains liable to the tenant for the property and money 
to which the tenant is entitled under AS 34.03.070, unless the property and money are 
specifically assigned to and accepted by the purchaser; and

(2) the provisions of
(A) a premises condition statement prepared under 

AS 34.03.020(e) between the landlord and the tenant remains valid as 
between the purchaser and the tenant until a new premises condition 
statement is entered into between the purchaser and the tenant; and

(B) a contents inventory prepared under AS 34.03.020(e) 
between the landlord and the tenant remains valid as between the 
purchaser and the tenant for the contents remaining on the premises after 
the conveyance of the premises until a new contents inventory is entered 
into between the purchaser and the tenant.

Sec. 18. AS 34.03.120 is amended to read:
Sec. 34.03.120. TENANT OBLIGATIONS [TO MAINTAIN DWELLING 

UNIT]. The tenant [SHALL]
(1) shall keep that part of the premises occupied and used by the tenant 

as clean and safe as the condition of the premises permit;
(2) shall dispose all ashes, rubbish, garbage, and other waste from the 

dwelling unit in a clean and safe manner;
(3) shall keep all plumbing fixtures in the dwelling unit or used by the
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(4) shall use in a reasonable manner all electrical, plumbing, sanitary, :
i

heating, ventilating, air-conditioning, kitchen, and other facilities and appliances ■ 
including elevators in the premises;

(5) may not deliberately or negligently destroy, deface, damage, impair, 
or remove a part of the premises or knowingly permit any person to do so;

(6) mav not unreasonably disturb, or permit others on the premises with 
the tenant’s consent to unreasonably disturb, a neighbor’s peaceful enjoyment of the 
premises; [AND]

(7) shall maintain smoke detection devices as required under 
AS 13.70.095; and

(8) mav not, except in an emergency when the landlord cannot be 
contacted after reasonable effort to do so. change the locks on doors of the 
premises without first securing the written agreement of the landlord and, 
immediately after changing the locks, providing the landlord a set o f kevs to all 
doors for which locks have been changed; in an emergency, the tenant mav 
change the locks and shall, within five days, provide the landlord a set of kevs to 
all doors for which locks have been changed and written notice of the change.

* Sec. 19. AS 34 03.120 is amended by adding a new subsection to read;
(b) The tenant may not knowingly engage at the premises in prostitution, an

illegal activity involving a place of prostitution, an illegal activity involving alcoholic 
beverages, an illegal activity involving gambling or promoting gambling, an illegal 
activity involving a controlled substance, or an illegal activity involving an imitation 
controlled substance, or knowingly permit others in the premises to engage in one or 
more of those activities at the rental premises.

* Sec. 20. AS 34.03.140(a) is amended to read:
(a) The tenant may not unreasonably withhold consent to the landlord to enter

into the dwelling unit in order to inspect the premises, make necessary or agreed 
repairs, decorations, alterations, or improvements, supply necessary or agreed services, 
remove personal property belonging to the landlord that is not covered bv a

i

written rental agreement, or exhibit the dwelling unit to prospective or actual

* •' • ' Ii

tenant as clean as their condition permits;
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purchasers, mortgagees, tenants, workers, or contactors.
* Sec. 21. AS 34.03.140(d) is amended to read:

(d) The landlord does not have a [HAS NO OTHER] right of [TO] access to 
the dwelling unit

I

(1) except
(A) as permitted bv this section:
(B) by court order; or
(C) [, AND] as permitted by AS 34.03.230(b)j. [,] or

(2) unless [IF] the tenant has abandoned or surrendered the premises.
* Sec. 22. AS 34.03.220(a) is amended to read:

(a) Except as provided in this chapter,
(1) if the tenant or someone in the tenant’s control deliberately 

inflicts substantial damage to the premises in breach of AS 34.03.120(a)(5). the J 
landlord mav deliver a written notice to quit to the tenant under AS 09.45.100 - 
09.45.105 specifying the act constituting the breach and specifying that the rental 
agreement will terminate upon a date that is not less than 24 hours after service 
of the notice: for purposes of this paragraph, damage to premises is 11 substantial” 
if the loss, destruction, or defacement of property attributable to the deliberate 
infliction of damage to the premises exceeds $400:

(2) if there is a material noncompliance by the tenant with the rental j 
agreement, or if there is noncompliance with AS 34.03.120, other than deliberate . 
infliction of substantial damage to the premises or other than noncompliance as | 
to a utility service for which the provisions of (e) of this section apply, materially | 
affecting health and safety, the landlord may deliver a written notice to quit to the j 
tenant under AS 09.45.100 - 09.45.110 specifying the acts and omissions constituting * 
the breach and specifying that the rental agreement will terminate upon a date not less 
than 10 [20] days after service [RECEIPT] of the notice; if [. IF] the breach is not 
remedied [IN 10 DAYS], the rental agreement terminates as provided in the notice 
subject to the provisions of this section; if [. IF] the breach is remediable by repairs 
or the payment of damages or otherwise and the tenant adequately remedies the breach 
before the date specified in the notice, the rental agreement will not terminate: in [.

I
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IN] the absence of due care by the tenant, if substantially the same act or omission that 
constituted a prior noncompliance of which notice was given recurs within six months, 
the Landlord may terminate the rental agreement upon at least five [10] days written 
notice to quit specifying the breach and the date of termination of the rental 
agreement.

* Sec. 23. AS 34.03.220(b) is amended to read:
(b) If rent is unpaid when due and the tenant fails to pay rent in full within 

five [10] days after written notice by the landlord of nonpayment and the intention to 
terminate the rental agreement if the renr is not paid within that period of time, the 
tenancy terminates unless the landlord agrees to allow the tenant to remain in 
occupancy, and the landlord may terminate the rental agreement and immediately 
recover possession of the rental unit. Only [; ONLY] one written notice of default 
need be given the tenant by the landlord as to any one default. A landlord who has 
given written notice to the tenant under this subsection mav accept a partial 
payment of the rent due under the rental agreement and extend the date for the 
eviction accordingly.

* Sec. 24. AS 34.03.220 is amended by adding new subsections to read:
(d) An order of abatement entered by a court under AS 09.50.170 terminates 

a rental agreement on the premises subject to the order of abatement.
(e) If a public utility providing electricity, natural gas, or water to the premises 

occupied by the tenant discontinues the service to the premises due .to the failure of 
the tenant to pay for the utility service, the landlord may deliver a written notice to 
quit to the tenant advising that, notwithstanding (a) of this section, the tenancy will 
terminate five days after the landlord’s service of the notice. If, within three days 
from the service of the notice, the tenant reinstates the discontinued service and repays 
the landlord for any amounts paid by the landlord to reinstate service, and if damage 
did not occur to the rental unit as a result of the discontinuance of service, the rental 
agreement will not terminate. However, in the absence of due care by the tenant, if 
substantially the same act or omission that constituted.a prior noncompliance under this 
subsection for which notice was given recurs within six months, the landlord may 
terminate the rental agreement upon at least three days’ written notice specifying the
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breach and the date of termination of the rental agreement.
* Sec. 25. AS 34.03.225 is amended by adding a new subsection to read:

(c) When, under (a) of this section, a mobile home park owner is required to 
give notice to evict a mobile home owner or a mobile home park dweller or tenant, 
provision of notice to quit under AS 09.45.100 - 09.45.105 satisfies the requirement 
of notice.

* Sec. 26. AS 34.03.230(b) is amended to read:
(b) During an absence of the tenant in excess of seven days, the landlord may 

enter the dwelling unit at times reasonably necessary as provided in AS 34.03.140. 
The landlord mav reenter the dwelling unit and, if there is evidence that the 
tenant has abandoned the dwelling unit, unless the landlord and tenant have made 
a specific agreement to the contrary, the landlord mav terminate the rental 
agreement.

* Sec. 27. AS 34.03.260(d) is amended to read:
(d) The landlord is not liable [MAY NOT BE HELD TO RESPOND] in 

damages in an action by a tenant claiming loss by reason of the landlord’s storage 
[ELECTION], destruction, or disposition of property under this section. A [, OR 
SALE. IF, HOWEVER, THE] landlord who deliberately or negligently violates the 
provisions of this section [, THE LANDLORD] is liable for actual damages and penal 
damages of an amount not to exceed actual damages.

* Sec. 28. AS 34.03.290(c) is amended to read:
(c) If the tenant remains in possession without the landlord’s consent after 

expiration of the term of the rental agreement or after its termination under (a) or (b) 
of this section, the landlord mav, after serving a notice to quit to the ienant under 
AS 09.45.100 - 09.45.105, bring an action for possession and if the tenant’s holdover 
is wilful and not in good faith the landlord, in addition, may recover an amount not 
to exceed one and one-half times the actual damages. If the landlord consents to the 
tenant’s continued occupancy, AS 34.03.020 applies.

* Sec. 29. AS 34.03.310(c) is amended to read:
(c) Notwithstanding (a) and (b) of this section, after serving a notice to quit 

to the tenant under AS C9.45.100 - 09.45.105, a landlord may bring an action for
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possession if
(1) the tenant is in default in rent;
(2) compliance with the applicable building or housing code requires 

alteration, remodeling, or demolition that would effectively deprive the tenant of use 
of the dwelling unit;

(3) the tenant is committing waste or a nuisance, or is using the 
dwelling unit for an illegal purpose or for other than living or dwelling purposes in 
violation of the rental agreement;

(4) the landlord seeks in good faith to recover possession of the 
dwelling unit for personal purposes;

(5) the landlord seeks in good faith to recover possession of the 
dwelling unit for the purpose of substantially altering, remodeling, or demolishing the 
premises;

(6) the landlord seeks in good faith to recover possession of the 
dwelling unit for the purpose of immediately terminating for at least six months use 
of the dwelling unit as a dwelling unit; or

(7) the landlord has in good faith contracted to sell the property, and 
the contract of sale contains a representation by the purchaser corresponding to (4), (5) 
or (6) of this subsection.

* Sec. 30. AS 34.03.330(b) is amended to read:
(b) Unless created to avoid the application of this chapter, the following 

arrangements are not governed by this chapter:
(1) residence at an institution, public or private, or in premises used

as temporary housing, public or private, if incidental to detention or the provision 
of medical, geriatric, educational, counseling, religious, or similar services;

(2) occupancy under a contract of sale of a dwelling unit or the 
property of which it is a part [,] if the occupant is the purchaser or a person who 
succeeds to the interest of a purchaser;

(3) occupancy by a member of a fraternal or social organization in the 
portion of a structure operated for the benefit of the organization;

(4) transient occupancy in a hotel, motel, lodgings, or other transient
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facility;
(5) occupancy by an employee of a landlord whose right to occupancy j

i
is conditioned upon employment substantially for services, maintenance, or repair to I 
the premises;

(6) occupancy by an owner of a condominium unit or a holder of a 
proprietary lease in a cooperative;

(7) occupancy under a rental agreement covering premises used by the 
occupant primarily for agricultural purposes.

Sec. 31. AS 34.03 is amended by adding a new section to read:
Sec. 34.03.335. PROOF OF CERTAIN PROPERTY DAMAGE CLAIMS. In 

an action initiated by a party to recover damages or to obtain other relief to which a 
party may be entitled under this chapter, a premises condition statement and contents 
inventory prepared under AS 34.03.020(e) is presumptive evidence of the condition of 
the premises and its contents at the commencement of the term of the period of 
occupancy covered by the rental agreement between the parties. Unless its authenticity 
is rebutted by clear and convincing evidence by the party against whom the statement 
and contents inventory is offered, the statement and contents inventory may be offered 
by a party, without additional supporting evidence, as the basis on which to compute 
the recovery of damages to which the party may be entitled under this chapter.

Sec. 32. AS 34.03 is amended by adding a new section to read:
Sec. 34.03.345. MEDIATION AND BINDING ARBITRATION, (a) A . 

landlord and a tenant may agree to mediate disputes between them as to an obligation 
of either of them arising out of the rental agreement. If the landlord and tenant agree 
to mediate disputes, they shall include the scope of the agreement within the executed 
rental agreement, incorporate a reference to that agreement within the rental agreement, 
or add the text of the agreement as a separate attachment to the rental agreement. .

(b) \  landlord and a tenant may agree to binding arbitration of the disputes 
between them as to an obligation of either of them arising out of the rental agreement.
If the landlord and tenant agree to binding arbitration, they shall include the scope of 
the agreement within the executed rental agreement, incorporate a reference to that 
agreement within the rental agreement, or add the text of the agreement as a separate
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attachment to the rental agreement.
* Sec. 33. AS 34.03.360 is amended by adding new paragraphs to read:

(19) "illegal activity involving alcoholic beverages" means a person’s 
delivery of an alcoholic beverage in violation of AS 04.11.010(b) in an area where the 
results of a local option election have, under AS 04.11.490 - 04.11.500, prohibited the 
Alcoholic Beverage Control Board from issuing, renewing, or transferring a liquor 
license or permit under AS 04;

(20) "illegal activity involving a controlled substance" means a 
violation of AS 11.71.010(a), 11.71.020(a), 11.71.030(a)(1) or (2), or 11.71.040(a)(1),
(2), or (5);

(21) "illegal activity involving gambling or promoting gambling" means
a violation of

(A) AS 11.66.20C, other than a social game as that term is 
. defined by AS 11.66.280(9); and

(B) AS 11.66.210 or 11.66.220;
(22) "illegal activity involving an imitation controlled substance" means 

a violation of AS 11.73.010 - 11.73.030; *
(23) "illegal activity involving a place of prostitution" means a violation 

of AS 11.66.120(a)(1) or 11.66.130(a)(1) or (4);
(24) "prostitution" means an act in violation of AS 11.66.100.

* Sec. 34. AS 34.05 is amended by adding a new section to read;
ARTICLE 3. ILLEGAL A C n v m E S  IN PREMISES NOT 

SUBJECT TO UNIFORM RESIDENTIAL LANDLORD AND TENANT ACT.
Sec. 34.05.100. TENANT RESPONSIBILITIES IN PREMISES NOT 

SUBJECT TO AS 34.03. (a) In rented premises other than premises to which the 
provisions of AS 34.03 apply, the tenant may not knowingly engage at the premises 
in prostitution, an illegal activity involving a place of prostitution, an illegal activity 
involving alcoholic beverages, an illegal activity involving gambling or promoting 
gambling; an illegal activity involving a controlled substance, or an illegal activity 
involving an imitation controlled substance, or knowingly permit others in the premises 
to engage in one or more of those activities at the rental premises.

SCS CSHB 222(FIN) -18- j
New Texc Underlined [DELETED TEXT BRACKETED)



■

1

2

3
4
5
6

7
S

9
10

11

12

13
14
15
16
17
18
19
2 0

21

2 2

23

i

i

(b) If there is noncompliance with (a) of this section, a person may seek relief 
under AS 09.50.170 - 09.50.240.

(c) An order of abatement entered by a court under AS 09.50.210 against 
premises under this section terminates a rental agreement on the premises subject to 
the order of abatement.

(d) In this section,
(1) "illegal activity involving alcoholic beverages," "illegal activity 

involving a controlled substance," "illegal activity involving an imitation controlled 
substance," "illegal activity involving gambling or promoting gambling," "illegal 
activity involving a place of prostitution," and "prostitution" have the meanings given 
in AS 34.03.360;

(2) "premises" means a structure or the structure of which it is a part, 
and facilities and appurtenances in it, and grounds, areas, and facilities held out for the 
use of persons entitled to possession under an agreement that relates to its use.

* Sec. 35. AS 34.03.360(18) is repealed.
* Sec. 36. AS 09.45.125, added by sec. 6 of this Act, allowing orders to vacate and writs

of assistance to issue at the same time as the entry of judgment or at any later date, has the 
effect of amending Rule 62(a) of the Alaska Rules of Civil Procedure and Rule 24(a) of the 
Alaska District Court Rules of Civil Procedure by eliminating the respective periods of 
automatic stays of enforcement upon judgment for orders to vacate premises.

* Sec. 37. AS 09.45.125, added by sec. 6 of this Act, takes effect only if sec. . 36 of this
Act receives the two-thirds majority vote of each house required by a rt IV, sec. 15,
Constitution of the State of Alaska.

-19- SCS CSHB 222(FIN) J
New Text Underlined (DELETED TEXT BRACKETED]



f

1

2

3

4

5

6

8

9
10

11

1 2

13

WORK DRAFT
1 y *

WORK DRAFT

8-LS0832W '  
Chenoweth

WORK DRAFT

5/1/94

• / ^ D o P T j lD
JL —

SENATE CS FOR CS FOR HOUSE BILL NO. 222( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY
Offered:
Referred:
Sponsor(s): REPRESENTATIVES JAMES, Porter, Therriault

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to landlords and tenants and to the applicability of the Uniform 

Residential Landlord and Tenant Act, to termination of tenancies and recovery 

of rental premises, to tenant responsibilities, and to the civil remedies of forcible 

entry and detainer and nuisance abatement; and amending Rule 62(a) of the

Alaska Rules of Civil Procedure and Rule 24(a) of the Alaska District Court

Rules of Civil Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.45.090 is repealed and reenacted to read:
. Sec. 09.45.090. UNLAWFUL HOLDING BY FORCE, (a) For property to 

which the provisions of AS 34.03 (Uniform Residential Landlord and Tenant Act) 
apply, unlawful holding ty  force includes each of the following:

(1) when, for failure or refusal to pay rent due on the lease or
agreement under which the tenant or person holds, and after service, under

/
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1 AS 09.45.100(b), of the written notice required by AS 34.03.220(b) by the landlord for
2 recovery of possession of the premises if the rent is not paid, the tenant or person in
3 possession fails or refuses to vacate or pay the rent within five days;
4 (2) when,
5 (A) after a violation of a condition or covenant set out in
6 AS 34.03.120(a), other than a breach of AS 34.03.120(a)(5) due to the
7 deliberate infliction of substantial damage to the premises, or after a breach or
8 violation of a condition or covenant in a lease or rental agreement and
9 following service of written notice to quit, the tenant fails or refuses u> remedy

10 the breach or to deliver up the possession of the premises within the number
11 of days provided for termination under AS 34.03.220(a)(2);
12 (B) after a violation of AS 34.03.120(a)(5) by deliberate
13 infliction of substantial damage to the premises, following service of written
14 notice to quit, the tenant fails or refuses to deliver up the possession of the
15 premises by the date set out in the written notice to quit under
16 AS 34.03.220(a)(1);
17 (C) after a violation of AS 34.03.220(e) following
18 discontinuance of a public utility service, following service of written notice
19 to quit, the tenant fails or refuses to deliver up the possession of the premises
20 by the date set out in the written notice to quit under AS 34.03.220(e);
21 (D) the landlord requires the tenant to vacate the premises for
22 a reason set out in AS 34.03.310(c)(2) or (c)(4) - (7), following service of
23 written notice to quit, the tenant fails or refuses to deliver up the possession of
24 the premises within the longer of 30 days or the period of notice for the
25 landlord’s recovery of possession of thi? premises set out in the rental
26 agreement;
27 (E) in a mobile home park, there is to be a change in the use
28 of land for which termination of tenancy is authorized by AS 34.03.225(a)(4),
29 following service of written notice to quit, the mobile home dweller or tenant
30 fails or refuses to vacate within the number of days provided for termination
31 under AS 34.03.225(a)(4);
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(F) after termination of a periodic tenancy as prescribed by 
AS 34.03.290(a) or (b), following service of written notice to quit, the tenant 
remains in possession without the landlord’s consent after expiration of the 
term of the rental agreement or after the date of its expiration;

(G) after the tenant has violated AS 34.03.120(b) or the tenant 
has used the dwelling unit or allowed the dwelling unit to be used for an illegal 
purpose in violation of AS 34.03.310(c)(3) other than a breach of 
AS 34.03.120(b), following service of written notice to quit, the tenant fails or 
refuses to deliver up the possession of the premises within five days; or

(H) following service of written notice to quit, a person in 
possession continues in possession of the premises without a valid rental 
agreement, as that term is defined in AS 34.03.360, and without the consent of 
the landlord; or

(3) when, without a notice to quit, a tenant or person in possession 
continues in possession of the premises after the tenancy has been terminated by 
issuance of an order of abatement under AS 09.50.210(a).

(b) For property to which the provisions of AS 34.03 (Uniform Residential 
Landlord and Tenant Act) do not apply, unlawful holding by force includes each of 
the following:

(1) when, for failure or refusal to pay rent due on the lease or 
agreement under which the tenant or person in possession holds, after service, under 
AS 09.45.100(c), of demand made in writing by the landlord for the possession of the 
premises if the rent is not paid, the tenant or person in possession fails or refuses to 
vacate or pay the rent due within five days;

(2) when, following service of a written notice to quit,
(A) after the tenant or person in possession has breached or 

violated a condition or covenant of the lease or rental agreement other than 
breach of a covenant or condition set out in (B) of this paragraph, the tenant 
or person in possession of a premises fails or refuses to deliver up the 
possession of the premises within 10 days;

(B) after the tenant or person in possession has deliberately
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inflicted substantial damage to the premises, the tenant or person in possession 
of a premises fails or refuses to deliver up the possession of the premises on 
the date required by the landlord; the date specified may not be less than 24 
hours after A— • lossession of the premises by the iandlord;

after the tenant or person in possession has violated 
AS 34.05.100(a) or has used the premises for or allowed the premises to be 
used for an illegal purpose, the tenant or person in possession fails or refuses 
to deliver up the possession of the premises within five days;

(D) for premises the lease or occupation of which is primarily 
for the purpose of farming or agriculture, after the tenant or person in 
possession has violated of AS 34.05.025, other than a violation that is a breach 
under (B) or (C) of this paragraph, the tenant fails or refuses to deliver up 
possession of the premises within 30 day$;

(E) a tenancy based upon an estate at will terminates, and the 
tenant or person in possession continues in possession of the premises; or

(F) a person in possession continues in possession of the
premises

(i) at the expiration of the time limited in the lease or 
agreement under which that person holds; or

(ii) without a written lease or agreement and without the 
consent of the landlord; or
(3) when, without a notice to quit, a tenant or person in possession 

continues in the possession of the premises after the tenancy has been terminated by 
issuance of an order of abatement under AS 09.50.210(a).

(c) When a landlord who is required to provide written notice to a tenant or 
person in possession under (a) or (b) of this section, provides notice by mail, 
notwithstanding any other provision of law, three days must be added to the period set 
out in (a) or (b) of this section to determine the date on and after which the tenant or 
person in possession unlawfully holds by force.

* Sec. 2. AS 09.45.100 is amended to read:
Sec. 09.45.100. [REQUISITES OF] NOTICE TO QUIT, (a) Except where
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service of written notice is made under AS 09.45.090(a)(1) or (b)(1), or except 
when notice to quit is not required bv AS 09.45.090(a)(3) or (b)(3). a person 
entitled to the premises who seeks to recover possession of the premises may not 
commence and maintain an action to recover possession of premises under 
AS 09.45.060 - 09.45.160 unless the person first 2ives a notice to quit to the person 
in possession.

(b) To recover possession of premises after a tenant or person in 
possession has failed or refused to pay rent due, service of the written notice 
required bv AS 34.03.220(b) or of a demand in writing for possession of the 
premises

(1) constitutes notice to quit, and service of a separate notice to quit 
is not required; and

(2) satisfies the requirements of (c) of this section and 
AS 34.03.310(c).

(c) A notice to quit shall be in writing and shall be served upon the tenant or 
person . n possession by being

(1) delivered to the tenant or person^
(2) [OR] left at the premises in case of absence from the premises^ [,]

or
(3) [THE NOTICE MAY BE] sent by registered or certified mail [, IN 

WHICH CASE AN ADDITIONAL THREE DAYS SHALL F 7 ADDED TO THE 10 
DAYS].

* Sec. 3. AS 09.45 is amended by adding a new section to read:
Sec. 09.45.105. CONTENT OF NOTICE TO QUIT. Notice to quit served 

upon the tenant or person in possession must
(1 )  state

(A) the nature of the breach or violation of the lease or rental 
agreement or other reason for termination of the tenancy of the tenant or person 
in possession;

(B) in circumstances in which the breach or violation described 
in (A) of this paragraph may be corrected by the tenant or person m possession

WORK DRAFT WORK DRAFT WORK DRAFT
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to avoid the termination of the tenancy, the nature of the remedial action to be 
taken, and the date and time by which the corrective actions must be completed 
in order to avoid termination of the tenancy;

(C) the date and time when the tenancy of the tenant or person 
in possession under the lease or rental agreement will terminate;

(2) direct the tenant or person in possession to quit the premises not 
later than the date and time of the termination of the tenancy; and

(3) give notice to the tenant or person in possession that, if the tenancy 
terminates and the tenant or person in possession continues to occupy the premises, the 
landlord may commence a civil action to remove the tenant or person and recover 
possession.

* Sec. 4. AS 09.45.110 is repealed and reenacted to read:
Sec. 09.45.110. TIME WHEN ACTION TO RECOVER POSSESSION MAY 

BE BROUGHT. An action for the recovery of the possession of the premises may be 
commenced on or after the date the tenant or person in possession unlawfully holds 
possession of the dwelling unit or rental premises by force, as determined under 
AS 09.45.090.

* Sec. 5. AS 09.45.120 is amended to read:
Sec. 09.45.120. SUMMONS AND CONTINUANCE. Summons in actions for 

forcible entry and detainer shall be served not less than two [NOR MORE THAN 
FOUR] days before the date of trial. A [NO] continuance may not [SHALL] be 
granted for a longer period than two days unless the defendant applying for the 
continuance gives an undertaking to the adverse party, with sureties approved by the 
court conditioned to the payment of the rent that may accrue if judgment is rendered 
against the defendant.

* Sec. 6. AS 09.45 is amended by adding a new section to read:
Sec. 09.45.125. ORDER. If, after trial, the court finds and enters judgment 

against the tenant or person in possession, the court shall enter an order to vacate 
directed to the tenant Or person in possession and, at the request of the person 
recovering possession of the premises, at the same time or at any later date may issue 
a writ of assistance to a peace officer to secure that officer’s assistance in serving and

WORK DRAFT WORK DRAFT WORK DRAFT
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enforcing the order to vacate.
* Sec. 7. AS 09.45 is amended by adding a new section to read:

Sec. 09.45.135. ACTION AGAINST TENANT OCCUPYING PREMISES 
ABATED AS NUISANCE. In an action under AS 09.45.060 - 09.45.160 against a 
tenant or person in possession of premises for which an order of abatement has been 
entered under AS 09.50.210(a), a certified copy of the order of abatement is prima 
facie evidence of unlawful holding of the premises by force by a person who remains 
on the premises.

* Sec. 8. AS 09.50.170 is amended to read:
Sec. 09.50.170. ABATEMENT OF PLACES USED FOR CERTAIN ACTS 

[IMMORAL ACT]. A person who erects, establishes, continues, maintains, uses, 
owns, or leases a building, structure, or other place used for one of the following 
activities [THE PURPOSES OF LEWDNESS, ASSIGNATION, OR PROSTITUTION 
OR ANY OTHER IMMORAL ACT] is guilty of maintaining a nuisance, and the 
building, structure, or place, or the ground itself in or upon which or in any part of 
which the activity [LEWDNESS, ASSIGNATION, OR PROSTITUTION] is 
conducted, permitted, [OR] carried on, continues* or exists, and its [THE] furniture, 
fixtures, and other contents* constitute a nuisance and may be enjoined and abated],

(1) prostitution;
(2) an illegal activity involving a place of prostitution; or
(3) an illegal activity involving

(A) alcoholic beverages;
(B) a controlled substance; or
(C) an imitation controlled substance.

* Sec. 9. AS 09.50.170 is amended by adding a new subsection to read:
(b) In this section, "illegal activity involving alcoholic beverages," "illegal 

activity involving a controlled substance," "illegal activity involving an imitation 
controlled substance," "illegal activity involving a place of prostitution," and 
"prostitution" have the meanings given in AS 34.03.360.

* Sec. 10. AS 09.50 is amended by adding a new section to read:
Sec. 09.50.175. ADMISSIBILITY OF EVIDENCE TO PROVE NUISANCE.

-7-
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In an action brought under AS 09.50.170(a) to prove the existence of a nuisance, the 
court may consider

(1) evidence of reputation within a community;
(2) evidence derived from records of the courts of the state or of the 

United States that relate to previous complaints concerning alleged violations of, and 
to arrests for or convictions of violations of, laws based on activity set out in 
AS 09.50.170.

* Sec. 11. AS 09.50.210 is amended to read:
Sec. 09.50.210. ORDER OF ABATEMENT, (a) If the court finds and 

enters [UPON] judgment that a nuisance exists, the court shall enter an order of 
abatement. The order of abatement must direct

(1) termination of the lease or rental agreement, if any, on the 
premises subject to the order of abatement, if the tenant who occupies under the 
lease or rental agreement has been given notice of the proceedings under 
AS 09.50.170 - 09.50.240:

12} [SHALL BE ENTERED DIRECTING] the removal from the 
building or place of the fixtures, furniture, and movable property used in the nuisance 
and their sale in the manner provided for the sale of chattels under execution.!

{31 [. THE ORDER SHALL ALSO DIRECT] the closing of the 
building or place against its use for any purpose for a period of one year unless sooner 
released.

M  A person who breaks and enters or uses a building, structure* or other 
place [SO] directed to be closed bv an order entered under (a)(3) of this section is 
guilty of contempt and shall be punished for contempt as provided in AS 09.50.200.

* Sec. 12. AS 09.50.230 is amended to read:
Sec. 09.50.230. RELEASE OF PREMISES TO OWNER, (a) The court may 

order premises abated under AS 09.50.210 delivered to the owner and cancel the 
order of abatement if [IF] the owner of the premises

01 has not been guilty of a contempt in the proceedings!
(2) [, AND] appears and pays all costs, fees, and allowances that 

[WHICH] are a lien on the premises.! [,] and

• i
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(3) files a bond with sureties approved by the court in an amount 
[THE FULL VALUE OF THE PROPERTY AS] determined by the court to the effect 
that the owner will abate the nuisance hat exists at the building or place and prevent 
the nuisance from being established within a period of one year thereafter [, THE 
COURT MAY ORDER THE PREMISES TO BE DELIVERED TO THE OWNER 
AND CANCEL THE ORDER OF ABATEMENT].

(b) The lease of the property does not release it from a judgment, lien, penalty, 
or liability to which it may be subject by law.

(c) A cancellation of the order of abatement does not affect a termination 
o f a lease or rental agreement made under AS 09.50.210(a)(1).

* Sec. 13. AS 34.03.020 is amended by adding a new subsection to read:
(e) If required by the landlord, the landlord and the tenant shall include within 

the rental agreement, incorporate by reference in the rental agreement, or add as a 
separate attachment to the rental agreement a premises condition statement, setting out 
the condition of the premises, including fixtures but excluding reference to any of the 
other contents of the premises, and, if applicable, a contents inventory itemizing or 
describing all of the furnishings and other contents of the premises and specifying the 
condition of each of them. In the premises condition statement and contents inventory, 
the parties shall describe the premises and its contents at the commencement of the 
term of the period of the occupancy covered by the rental agreement. When signed 
by the parties, the premises condition statement and contents inventory completed 
under this subsection become part of the rental agreement.

* Sec. 14. AS 34.03.070(b) is amended to read:
(b) Upon termination of the tenancy, property or money held by the landlord 

as prepaid rent or as a security deposit may be applied to the payment of accrued rent 
and the amount of damages that the landlord has suffered by reason of the tenant’s 
noncompliance with AS 34.03.120. ["DAMAGES" DOES NOT INCLUDE WEAR 
RESULTING FROM ORDINARY USE OF THE PREMISES.] The accrued rent and 
damages must be itemized by the landlord in a written notice mailed to the tenant’s 
last known address within the time limit prescribed by (g) of this section, together with 
the amount due the tenant. In this subsection, "damages'*

WORK DRAFT WORK DRAFT WORK DRAFT
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(1) means deterioration o f the premises and, if applicable, of the 
contents o f the premises;

(2) does not include deterioration
(A) that is the result of the tenant’s use o f the premises bv 

normal, nonabusive living:
(B) caused bv the landlord’s failure to prepare for expected 

conditions or bv the landlord’s failure to comply with an obligation of the 
landlord imposed bv this chapter.

* Sec. 15. AS 34.03.090 is amended to read:
Sec. 34.03.090. LANDLORD TO SUPPLY POSSESSION OF THE 

DWELLING UNIT. At the nmencement of the term the landlord shall deliver 
possession of the premises to the tenant in compliance with the rental agreement and 
AS 34.03.100. The landlord mav. after serving a notice to quit under AS 09.45.100 
- 09.45.105 to a person who is wrongfully in possession,

(1) bring an action for possession against any person wrongfully in 
possession: ind

(2) [MAY] recover the damages provided in AS 34.03.290.
* Sec. 16. AS 34.03.090 is amended by adding a new subsection to read:

(b) As a condition of delivery of possession of the premises to the tenant, the 
landlord may require the tenant to acknowledge or verify by the tenant’s signature the 
accuracy of the premises condition statement and contents inventory prepared under 
AS 34.03.020(e). Before requiring the tenant’s signature, the landlord shall first advise 
the tenant that the premises condition statement and contents inventory

(1) may be used by the landlord as the basis
(A) to determine whether prepaid rent or a security deposit shall 

be applied to the payment of damages to the premises when authorized by 
AS 34.03.070(b); and

(B) to compute the recovery of other damages to which the 
parties may be entitled under this chapter, and

(2) is, in an action initiated by a party to recover damages or to obtain 
other relief to which a party may be entitled under this chapter, presumptive evidence

WORK DRAFT WORK DRAFT WORK DRAFT
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of the condition of the premises and its contents at the commencement of the term of 
the period of occupancy covered by the rental agreement

* Sec. 17. AS 34.03.110(a) is amended to read:
(a) Unless otherwise agreed, a landlord who conveys premises that include a 

dwelling unit subject to a rental agreement in a good faith sale to a bona fide 
purchaser is relieved of liability under the rental agreement and this chapter as to 
events occurring subsequent to written notice to the tenant of the conveyance. 
However,

(1) the landlord remains liable to the tenant for the property a id money 
to which the tenant is entitled under AS 34.03.070, unless the property and money are 
specifically assigned to and accepted by the purchaser; and

(2) the provisions of
(A) a premises condition statement prepared under 

AS 34.03.020(e) between the landlord and the tenant remains valid as 
between the purchaser and the tenant until a new premises condition 
statement is entered into between the purchaser and the tenant; and

(B) a contents inventory prepared under AS 34.03.020(e) 
between the landlord and the tenant remains valid as between the 
purchaser and the tenant for the contents remaining on the premises after 
the conveyance of the premises until a new contents inventory is entered 
into between the purchaser and the tenant.

* Sec. 18. AS 34.03.120 is amended to read:
Sec. 34.03.120. TENANT OBLIGATIONS [TO MAINTAIN DWELLING 

UNIT]. The tenant [SHALL]
(1) shall keep that part of the premises occupied and used by the tenant 

as clean and safe as the condition of the premises permit;
(2) shall dispose all ashes, rubbish, garbage, and other waste from the 

dwelling unit in a clean and safe manner;
(3) shall keep all plumbing fixtures in the dwelling unit or used by the 

tenant as clean as their condition permits;
(4) shall use in a reasonable manner all electrical, plumbing, sanitary,
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heating, ventilating, air-conditioning, kitchen, and other facilities and appliances 
including elevators in the premises;

(5) may not deliberately or negligently destroy, deface, damage, impair, 
or remove a part of the premises or knowingly permit any person to do so;

(6) may not unreasonably disturb, or permit others on the premises with 
the tenant’s consent to unreasonably disturb, a neighbor’s peaceful enjoyment of the 
premises; [AND]

(7) shall maintain smoke detection devices as required under 
AS 18.70.095; and

(8) may not, except in an emergency when the landlord cannot be 
contacted after reasonable effort to do so, change the locks on doors of the 
premises without first securing the written agreement of the landlord and, 
immediately after changin2 the locks, providing the landlord a set of keys to all 
doors for which locks have been changed; in an emergency, the tenant may 
change the locks and shall, within five days, provide the landlord a set o f kevs to 
all doors for which locks have been changed and written notice o f the change.

* Sec. 19. AS 34.03.120 is amended by adding a new subsection to read:
(b) The tenant may not knowingly engage at the premises in prostitution, an 

illegal activity involving a place of prostitution, an illegal activity involving alcoholic 
beverages, an illegal activity involving a controlled substance, or an illegal activity 
involving an imitation controlled substance, or knowingly permit others in the premises 
to engage in one or more of those activities at the rental premises.

* Sec. 20. AS 34.03.140(a) is amended to read:
(a) The tenant may not unreasonably withhold consent to the landlord to enter 

into the dwelling unit in order to inspect the premises, make necessary or agreed 
repairs, decorations, alterations, or improvements, supply necessary or agreed services, 
remove personal property belonging to the landlord that is not covered bv a 
written rental agreement, or exhibit the dwelling unit to prospective or actual 
purchasers, mortgagees, tenants, workers, or contractors.

* Sec. 21. AS 34.03.140(d) is amended to read:
(d) The landlord does not have a [HAS NO OTHER] right of [TO] access to

WORK DRAFT
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the dwelling unit

(1) except
(A) as permitted bv this section:
(B) by court order; or
(C) [, AND] as permitted by AS 34.03.230(b)i [,] or

(2) unless [EF] the tenant has abandoned or surrendered the premises.
* Sec. 22. AS 34.03.220(a) is amended to read:

(a) Except as provided in this chapter,
(1) if the tenant or someone in the tenant’s control deiiberatelv 

inflicts substantial damage to the premises in breach of AS 34.03.120(a)(5), the 
landlord may deliver a written notice to quit to the tenant under AS 09.45.100 - 
09.45.105 specifying the act constituting the breach and specifying that the rental 
agreement will terminate upon a date that is not less than 24 hours after service 
of the notice; for purposes of this paragraph, damage to premises is "substantial" 
if the loss, destruction, or defacement of property attributable to the deliberate 
infliction of damage to the premises exceeds $400 or the amount of the security 
deposit held bv the landlord under AS 34.03.070. whichever is greater;

if there is a material noncompliance by the tenant with the rental 
agreement! or if there is noncompliance with AS 34.03.120, other than deliberate 
infliction of substantial damage to the premises or other than noncompliance as 
to a utility service for which the provisions of (e) of this section apply, materially 
affecting health and safety, the landlord may deliver a written notice to quit to the 
tenant under AS 09.45.100 - 09.45.110 specifying the acts and omissions constituting 
the breach and specifying that the rental agreement will terminate upon a date not less 
than 10 [20] days after service [RECEIPT] of the noticejjf [. IF] the breach is not 
remedied [IN 10 DAYS], the rental agreement terminates as provided in the notice 
subject to the provisions of this section; if [. IF] the breach is remediable by repairs 
or the payment of damages or otherwise and the tenant adequately remedies the breach 
before the date specified in the notice, the rental agreement will not terminate; in [. 
IN] the absence of due care by the tenant, if substantially the same act or omission that 
constituted a prior noncompliance of which notice was given recurs within six months,
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the landlord may terminate the rental agreement upon at least five [10] days written
notice to quit specifying the breach and the date of termination of the rental
agreement

* Sec. 23. AS 34.03.220(b) is amended to read:
• (b) If rent is unpaid when due and the tenant fails to pay rent in full within

five [10] days after written notice by the landlord of nonpayment and the intention to 
terminate the rental agreement if the rent is not paid within that period of time, the 
tenancy terminates unless the landlord agrees to allow the tenant to remain in 
occupancy, and the landlord may terminate the rental agreement and immediately 
recover possession of the rental unit. Only [; ONLY] one written notice of default 
need be given the tenant by the landlord as to any one default. A landlord who has 
given written notice to the tenant under this subsection may accept a partial 
payment of the rent due under the rental agreement and extend the date for the 
eviction accordingly.

* Sec. 24. AS 34.03.220 is amended by adding new subsections to read:
(d) An order of abatement entered by a court under AS 09.50.170 terminates 

a rental agreement on the premises subject to the order of abatement
(e) If a public utility providing electricity, natural gas, or water to the premises 

occupied by the tenant discontinues the service to the premises due to the failure of 
the tenant to pay for the utility service, the landlord may deliver a written notice to 
quit to the tenant advising that, notwithstanding (a) of this section, the tenancy will 
terminate five days after the landlord’s service of the notice. If, within three days 
from the service of the notice, the tenant reinstates the discontinued service and repays 
the landlord for any amounts paid by the landlord to reinstate service, and if damage 
did not occur to the rental unit as a result of the discontinuance of service, the rental 
agreement will not terminate. However, in the absence of due care by the tenant, if 
substantially the same act or omission that constituted a p ro r noncompliance under this 
subsection for which notice was given recurs within six months, the landlord may 
terminate the rental agreement upon at least three days’ written notice specifying the 
breach and the date of termination of the rental agreement.

* Sec. 25. AS 34.03.225 is amended by adding a new subsection to read:
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(c) When, under (a) of this section, a mobile home park owner is required to 
give notice to evict a mobile home owner or a mobile home park dweller or tenant, 
provision of notice to quit under AS 09.45.100 - 09.45.105 satisfies the requirement 
of notice.

* Sec. 26; AS 34.03.230(b) is amended to read:
(b) During an absence of the tenant in excess of seven days, the landlord may 

enter the dwelling unit at times reasonably necessary as provided in AS 34.03.140. 
The landlord mav reenter the dwelling unit and, if there is evidence that the 
tenant has abandoned the dwelling unit, unless the landlord and tenant have made 
a specific agreement to the contrary, the landlord mav terminate the rental 
agreement.

* Sec. 27. AS 34.03.260(d) is amended to read:
(d) The landlord is not liable [MAY NOT BE HELD TO RESPOND] in 

damages in an action by a tenant claiming loss by reason of the landlord’s storage 
[ELECTION], destruction, or disposition of property under this section. A [, OR 
SALE. IF, HOWEVER, THE] landlord who deliberately or negligently violates the 
provisions of this section [, THE LANDLORD] is liable for actual damages and penal 
damages of an amount not to exceed actual damages.

* Sec. 28. AS 34.03.290(c) is amended to read:
(c) If the tenant remains in possession without the landlord’s consent after 

expiration of the term of the rental agreement or after its termination under (a) or (b) 
of this section, the landlord mav. after serving a notice to quit to the tenant under 
AS 09.45.100 - 09.45.105, bring an action for possession and if the tenant’s holdover 
is wilful and not in good faith the landlord, in addition, may recover an amount not 
to exceed one and one-half times the actual damages. If the landlord consents to the 
tenant’s continued occupancy, AS 34.03.020 applies.

* Sec. 29. AS 34.03.310(c) is amended to read:
(c) Notwithstanding (a) and (b) of this section, after serving a notice to quit 

to the tenant under AS 09.45.100 - 09.45.105, a landlord may bring an action for 
possession if

(1) the tenant is in default in rent;

*
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(2) compliance with the applicable building or housing code requires 
alteration, remodeling, or demolition that would effectively deprive the tenant of use 
of the dwelling unit;

(3) the tenant is committing waste or a nuisance, or is using the 
dwelling unit for an illegal purpose or for other than living or dwelling purposes in 
violation of the rental agreement;

(4) the landlord seeks in good faith to recover possession of the 
dwelling unit for personal purposes;

(5) the landlord seeks in good faith to recover possession of the 
dwelling unit for the purpose of substantially altering, remodeling, or demolishing the 
premises;

(6) the landlord seeks in good faith to recover possession of the 
dwelling unit for the purpose of immediately terminating for at least six months use 
of the dwelling unit as a dwelling unit; or

(7) the landlord has in good faith contracted to sell the property, and 
the contract of sale contains a representation by the purchaser corresponding to (4), (5) 
or (6) of this subsection.

* Sec. 30. AS 34.03 ^ ( b )  is amended to read:
(b) Unless created to avoid the application of this chapter, the following 

arrangements are not governed by ilk, chapter
(1) residence at an institution, public or private, or in premises used 

as temporary housing, public or private, if incidental to detention or the provision 
of medical, geriatric, educational, counseling, religious, or similar services;

(2) occupancy under a contract of sale of a dwelling unit or the 
property of which it is a part [,] if the occupant is the purchaser or a person who 
succeeds to the interest of a purchaser,

(3) occupancy by a member of a fraternal or social organization in the 
portion of a structure operated for the benefit of the organization;

(4) transient occupancy in a hotel, motel, lodgings, or other transient
facility;

(5) occupancy by an employee of a landlord whose right to occupancy 
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is conditioned upon employment substantially for services, maintenance, or repair to 
the premises;

(6) occupancy by an owner of a condominium unit or a holder of a 
proprietary lease in a cooperative;

(7) occupancy under a rental agreement covering premises used by the 
occupant primarily for agricultural purposes.

* Sec. 31. AS 34.03 is amended by adding a new section to read:
Sec. 34.03.335. PROOF OF CERTAIN PROPERTY DAMAGE CLAIMS. In 

an action initiated by a party to recover damages or to obtain other relief to which a 
party may be entitled under this chapter, a premises condition statement and contents 
inventory prepared under AS 34.03.020(e) is presumptive evidence of the condition of 
the premises and its contents at the commencement of the term of the period of 
occupancy covered by the rental agreement between the parties. Unless its authenticity 
is rebutted by clear and convincing evidence by the party against whom the statement 
and contents inventory is offered, the statement and contents inventory may be offered 
by a party, without additional supporting evidence, as the basis on which to compute 
the recovery of damages to which the ;.arty may be entitled under this chapter.

* Sec. 32. AS 34.03 is amended by adding a new section to read:
Sec. 34.03.345. MEDIATION AND BINDING ARBITRATION, (a) A 

landlord and a tenant may agree to mediate disputes between them as to an obligation 
of either of them arising out of the rental agreement. If the landlord and tenant agree 
to mediate disputes, they shall include the scope of the agreement within the executed 
rental agreement, incorporate a reference to that agreement within the rental agreement, 
or add the text of the agreement as a separate attachment to the rental agreement.

(b) A landlord and a tenant may agree to binding arbitration of the disputes 
between them as to an obligation of either of them arising out of the rental agreement. 
If the landlord and tenant agree to binding arbitration, they shall include the scope of 
the agreement within the executed rental agreement, incorporate a reference to that 
agreement within the rental agreement, or add the text of the agreement as a separate 
attachment to the rental agreement.

* Sec. 33. AS 34.03.360 is amended by adding new paragraphs to read:

r
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(19) "illegal activity involving alcoholic beverages" means a person’s 
delivery of an alcoholic beverage in violation of AS 04.11.010(b) in an area where the 
results of a local option election have, under AS 04.11.490 - 04.11.500, prohibited the 
Alcoholic Beverage Control Board from issuing, renewing, or transferring a liquor 
license or permit under AS 04;

(20) "illegal activity involving a controlled substance" means a 
violation of AS 11.71.010(a), 11.71.020(a), 11.71.030(a)(1) or (2), or 11.71.040(a)(1),
(2), or (5);

(21) "illegal activity involving an imitation controlled substance" means 
a violation of AS 11.73.010 - 11.73.030;

(22) "illegal activity involving a place of prostitution" means a violation 
of AS 11.66.120(a)(1) or 11.66.130(a)(1) or (4);

(23) "prostitution" means an act in violation of AS 11.66.100.
* Sec. 34. AS 34.05 is amended by adding a new section to read:

ARTICLE 3. ILLEGAL ACnVITIES IN PREMISES NOT 
SUBJECT TO UNIFORM RESIDENTIAL LANDLORD AND TENANT ACT.

Sec. 34.05.100. TENANT RESPONSIBILITIES IN PREMISES NOT 
SUBJECT TO AS 34.03. (a) In rented premises other than premises to which the 
provisions of AS 34.03 apply, the tenant may not knowingly engage at the premises 
in prostitution, an illegal activity involving a place of prostitution, an illegal activity 
involving alcoholic beverages, an illegal activity involving a controlled substance, or 
an illegal activity involving an imitation controlled substance, or knowingly permit 
others in the premises to engage in one or more of those activities at the rental 
premises.

(b) If there is noncompliance with (a) of this section, a person may seek relief 
under AS 09.50.170 - 09.50.240.

(c) An order of abatement entered by a court under AS 09.50.210 against 
premises under this section terminates a rental agreement on the premises subject to 
the order of abatement.

(d) In this section,
(1) "illegal activity involving alcoholic beverages," "illegal activity
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involving a controlled substance," "illegal activity involving an imitation controlled 
substance," "illegal activity involving a place of prostitution," and "prostitution" have 
the meanings given in AS 34.03.360;

(2) "premises" means a structure or the structure of which it is a paxt, 
and facilities and appurtenances in it, and grounds, areas, and facilities held out for the 
use of persons entitled to possession under an agreement that relates to its use.

* Sec. 35. AS 34.03.360(18) is repealed.
* Sec. 36. AS 09.45.125, added by sec. 6 of this Act, allowing orders to vacate and writs 

of assistance to issue at the same time as the entry of judgment or at any later date, has the 
effect of amending Rule 62(a) of the Alaska Rules of Civil Procedure and Rule 24(a) of the 
Alaska District Court Rules of Civil Procedure by eliminating the respective periods of 
automatic stays of enforcement upon judgment for orders to vacate premises.

* Sec. 37. AS 09.45.125, added by sec. 6 of this Act, takes effect only if sec. 36 of this 
Act receives the two-thirds majority vote of each house required by art. IV, sec. 15, 
Constitution of the State of Alaska.
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OFFERED. IN THE HOUSE Amendment Number:
Bill Number:

TO: CSHB 222( ) "R" Version Sponsor.
Logged In By:

Page 12, following line 31:
Insen a new bill section to read:

"* Sec. 20. AS 34.03 is amended by adding a new section to read:
Sec. 34.03.325. LANDLORD’S REFUSAL TO RENT TO UNMARRIED 

PERSONS. Notwithstanding AS 18.80.240(1) - (3) and (5), a landlord may refuse to 
lease or rent a dwelling unit to a prospective tenant, or, if so provided in the rental 
agreement, may terminate the rental agreement for a dwelling unit occupied by a 
tenant, if

(1) the landlord reasonably believes that
(A) the tenant occupies, or the prospective tenant will occupy, 

the dwelling unit with another person who is not married to the tenant or 
prospective tenant: and

(B) the prospective tenant and the other person have a sexual 
relationship with each other, and

(2) the pjrsonai religious beliefs of the landlord prevent the landlord 
from leasing or renting premises to persons who have a sexual relationship but are not 
married to each other."

Renumber the following bill sections accordingly.

Page 16, line 16:
Delete "sec. 26" 
Insen "sec. 27"
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SPONSOR STATEMENT

HOUSE BILL 222

House Bill 222 is based in part on the I992 Senate Bill 35 in 
response to concern that current landlord-tenant laws are weighted 
in favor of protecting abusive tenants. HB222 has several purposes:

* * To allow for an expedited eviction of a tenant who deliberately
damages the premises.

* * To clarify the legal obligations of both the tenant and the
landlord; and to allow a premises inventory, signed by both 
parties, as legai evidence.

* * To make the state's nuisance abatement process more
accessible in tenant-landlord proceedings.

* * To simplify cross-references between Title 9 (Civil
Procedure) and Title 34 (Property).

* * To provide much-needed protection from abusive tenants, for
BOTH LAW-ABIDING TENANTS and LANDLORDS.
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Sectional Analysis of CSHB 222(FIN) 

April 17, 1994

The following is a sectional analysis of CSHB 222(FIN); "An Act 
relating to landlords and tenants and to the applicability of the 
Uniform Residential Landlord and Tenant Act, to termination of 
tenancies and recovery of rental premises, to tenant 
responsibilities, and to the civil remedies of forcible entry and 
detainer and nuisance abatement; and amending Rule 62(a) of the 
Alaska Rules of Civil Procedure."

Section 1 repeals and reenacts AS 09.45.090 which deals with 
forcible entry and detainer and unlawful holding by force.

Subsection (a) defines "unlawful holding by force" with respect to 
property that falls under the Uniform Residential Landlord and 
Tenant Act.

Subsection (b) defines "unlawful holding by force" with respect to 
property that does not fall under the Uniform Residential Landlord 
and Tenant Act.

Subsections (a) and (b) both expand the scope of the definition of 
"unlawful holding by force" which currently only covers; (1)failure 
to pay rent, (2) refusing to leave after a lease or other agreement



has ended and (3) continuing in possession contrary to a condition or 
covenant or without a lease or agreement.

Section 2 amends AS 09.45.100 which deals with notices to quit. 
Subsection (a) is amended to read that except where notice to quit is 
issued under section 1 of this Act, and except for those cases where 
a notice to quit is not required, a notice to quit is .required before a 
person entitled to possession may commence and maintain an action 
to recover possession of the premises.

Subsection (b) states that in situations where a person has failed to 
pay rent, service of written notice stating the breach or a demand in 
writing for possession will constitute a notice to quit.

Subsection (c) deletes that section of current law that allows an 
extra three days to be added to the ten days that a person has to 
vacate the premises if the notice is sent by registered or certified 
m ail.

Section 3 adds a new section that lists what is required to be 
contained in a notice to quit. A notice to quit must contain; (1) an 
explanation of the cause of the notice, (2) what the tenant can do to 
remedy the problem (if anything) (3) the time frame in which the 
problem may be remedied, (4) the date and time that the agreement 
will terminate, (5) the date that the tenant must vacate the 
premises, and (6) a statement to the effect that if the tenant does 
not vacate then a civil action will be brought againsf them.

Section 4 repeals and reenacts AS 09.45.110 which is entitled "Time 
when action to recover possession may be brought." Under this 
provision a landlord may commence an action to recover the 
premises on or after the date the tenant unlawfully holds possession 
as determined under section 1 of this Act.

Section 5 adds a new section entitled "order" stating that if a court 
enters a judgement against a tenant then, at the same time the court
enters an order to vacate, the court shall, at the request of the
landlord, issue a writ of assistance to a police officer to secure 
that officer’s assistance in serving and enforcing the order to 
vacate.

Section 6 adds a new section entitled "Action against tenant 
occupying premises abated as nuisance" This section states that a



copy of an order of abatement is prima facie evidence of unlawful 
holding of of the premises by force by the person who remains on the 
premises.

Section 7 amends AS 09.50.170 by adding to the list of activities 
that are to be considered as nuisances. The list as amended would 
include; (1) prostitution, (2) an illegal activity involving a place of 
prostitution, or (3) an illegal activity involving alcoholic beverages, 
controlled substances or imitation controlled substances.

Section 8 references the activities mentioned under section 7 of 
this Act to the meanings provided under AS 34.03.360.

Section 9 adds a new section to AS 09.50 entitled "Admissibility of 
evidence to prove nuisance" stating that when an action is brought 
under the nuisance provisions added under section 7 of this Act, the 
court may- consider (1) evidence of reputation in the community and 
(2) past complaints, violations or convictions.

Section 10 amends AS 09.50.210 which is entitled "Order of 
abatement." This amendment directs a court that finds that a 
nuisance exists to enter an order of abatement that includes the 
termination of the lease or rental agreement, provided that the 
tenant has been served proper notice.

Section 11 amends AS 09.50.230 which is entitled "Release of 
premises to owner." This section states that a court may release 
abated property to the owner under certain circumstances and upon 
the filing of a bond in an amount set by the court. This section also 
states that the cancellation of the order of abatement does not 
affect the termination of the lease or rental agreement.

Section 12 adds a new subsection to AS 34.03.020 which deals with 
the Uniform Residential Landlord and Tenant Act. New subsection (e) 
states that a rental agreement may contain a section that describes 
the condition of the premises at the time the renter or lessor takes 
possession. When signed by the parties this section becomes part of 
the rental agreement.

Section 13 amends AS 34.03.070(b) which deals with security 
deposits and prepaid rent. The amendment offered here defines 
"damages" as that term is used with respect to the withholding of 
security deposits and prepaid rent. Specifically excluded from the



definition is any deterioration caused by normal nonabusive living 
and any damage caused by the landlord's own neglect or fault.

Section 14 amends AS 34.03.090 which is entitled "Landlord to 
supply possession of the dwelling unit." This section states that a 
landlord must serve a notice to quit prior to bringing an action for 
possession.

Section 15 adds a new subsection to AS 34.03.090 which establishes 
some conditions that are to be followed when landlords and tenants
sign agreements relating to the condition of a premises and relating
to content inventories.

Section 16 amends AS 34.03.110(a) by adding a provision stating 
that if a landlord sells the rental property, the premises condition 
statement and any contents inventory agreed to between the landlord 
and tenant remain valid until and unless new agreements are entered
into between the tenant and new owner.

Section 17 adds a new section to AS 34.03.120 which deals with the 
tenant's responsibilities to maintain the rental unit. This section 
states that , a tenant may not knowingly engage in any of the 
activities that are defineu as nuisances under section 7 of this Act. 
This section also prohibits a tenant from knowingly permitting 
others to engage in those activities at the rental presence.

Section 18 amends AS 34.03.160(a) which deals with general issues 
regarding noncompliance by the landlord."

Subsection (a) establishes the various steps that a tenant may take 
if the landlord fails to comply with a rental agreement.

Subsection (b) changes from 20 days to 10 days the amount of time 
that a landlord has after service (as opposed to receipt) of notice 
that they are in breach in which to remedy the breach. If they fail to 
remedy the breach within 10 days the rental agreement terminates.

Subsection (b) also states that if the same breach occurs within the 
next 6 months the landlord has 5 (rather than the current 10) days 
within which to remedy the breach.

Subsection (c) further states that a tenant may not charge the 
landlord for damage that they themselves have caused.



Section 19 amends AS 34.03.210 which is entitled "Tenant's 
remedies for landlord's unlawful ouster, exclusion, or diminution of 
service." This section changes fe&m two times actual damages te Fvrow 
one and one-half actual damages the amount of damages that a 
tenant may recover from a landlord under this section.

Section 20 amends AS 34.03.220(a) which deals with the failure to 
pay rent. This section is amended by adding language that states 
that if a tenant or someone in the tenant's control deliberately 
inflicts substantial damage (more than the greater of $400 or the 
amount of the security deposit) to the premises, the landlord may 
terminate the rental agreement not less than 24 hours after service 
of notice.

Section 20 also reduces from 20 days to 10 days the time in which a 
tenant has to remedy other breaches and reduces from 10 days to 5 
days the time in which the tenant has to remedy a breach that has 
already occurred once before in the last 6 months.

Section 21 amends AS 34.03.220 by adding a new subsection stating 
that an order of abatement entered by a court terminates a rental 
agreement.

Section 22 amends AS 34.03.225 by adding a new subsection dealing 
with mobile homes. This new subsection states that if a landlord is 
required to give notice to evict a mobile home tenant then a notice 
to quit will satisfy the notice requirement.

Section 23 amends AS 34.03.290(c) which deals with periodic 
tenancy and holdover tenants. This section is amended to read that 
if, without the landlord's permission, a person remains in possession 
of a rental property after the term of their rental agreement is up, 
the landlord may bring an action for possession only after serving 
notice to quit to the tenant.

Section 24 amends AS 34.03.310(c) which prohibits certain 
retaliatory conduct. The amendment adds a notice requirement to 
the provisions related to a landlord seeking an action for possession 
under this section.

Section 25 amends AS 34.03.330(b) which lists the applications and 
exclusions of the Uniform Residential Landlord and Tenant Act. This



amendment adds public or private premisses that are used as 
temporary housing to the list of arrangements that are not covered 
by this chapter.

Section 26 adds a new section to AS 34.03. The new section is 
entitled 'Proof of certain property damage claims" and it states that 
unless rebutted by clear and convincing evidence, a premises 
condition statement is presumptive evidence of the condition of the 
dwelling prior to occupancy in any action to recover damages from a 
tenant. This also applies to consent inventories.

Section 27 adds a new section to AS 34.03 entitled "Mediation" 
which allows landlords and tenants to mediate their disputes if such 
an agreement is included in the rental agreement.

Section 28 adds new definitions to the definition section of AS 
34.03.360.

Section 29 adds a new section to AS 34.05 which is the chapter 
dealing with agricultural and personal property. The new section is 
entitled "Article 3. Illegal activities in premises not subject to 
Uniform Residential Landlord and Tenant Act."

New section 34.05.100 is entitled "Tenant responsibilities in 
premises not subject to AS 34.03" and states that in any premises 
that is not subject to the Uniform Residential Landlord and Tenant 
Act a tenant is prohibited from engaging in those acts listed as 
nuisance acts in section 7 of this Act. This section also states that 
an order of abatement under this section terminates a rental 
agreement.

Section 30 repeals AS 34.03.360(18) which is the current definition 
of "wear resulting form ordinary use."

Sections 31 and 32 deal with the fact that section 5 of this Act 
makes a court rule change and requires a two-thirds majority vote.
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TO: Senator Drue Pearce, Co-Chair, Senate Finance

FROM: Representative Jeannette James

DATE: April 21, 1994

RE: HB 222

Please schedule House Bill 222, "LANDLORD/TENANT REFORM", to be 
heard in Senate Finance at your earliest convenience. A packet of 
information is attached.

HB222 was filed last year along with Senator Frank's companion Dill, 
SB155; HB222 has received a great deal of work in sub-committees, 
and passed the house unanimously 37-0. It has the support of both 
landlords and tenants, and will greatly simplify and expedite 
landlord/tenant proceedings.

Thanks for your help in scheduling this bill.
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HB 222, LANDLORD/TENANT REFORM

UNLAWFUL HOLDING BY FORCE includes:

For property to which Uniform Landiord/Tenant 
Act DOES APPLY. 
UNLAWFUL HOLDING BY FORCE includes:

when tenant fails to pay rent 10 days after service
of written notice;
when

tenant fails to maintain premises, affecting 
health and safety, and fails to vacate 10 days 
after service of written notice

tenant has deliberately inflicted substantial 
damage of $400 or security deposit, whatever 
is greater, written notice has been served 
that agreement will terminate in 24 hours, 
and tenant fails to vacate in specified time

tenant fails to vacate 30 days after landlord 
gives notice of: remodeling due to code; good 
faith recovery for personal purposes or 
remodeling; or sale of property

tenant in mobile home park fails to vacate 
in specified time after land use change

tenant fails to vacate within 14 days after 
expiration of week-to-week agreement or 
30 days after expiration of month-to-month 
agreement

tenant knowingly engages In illegal activity 
and fails to vacate in 5 days after service of 
written notice

tenant has no valid rental agreement and 
fails to vacate immediately after service of 
written notice.

3. when without a notice to quit, but after an order 
of abatement, tenant fails to vacate.



For property to which Uniform Landlord/Tenant 
Act DOES NOT APPLY, 
U Li LAWFUL HOLDING BY FORCE includes:

1. when tenant fails to pay rent 10 days after service
of written notice;

2. when, following service of notice to quit

A tenant has breached rental agreement and
fails to vacate in 10 days

B tenant has deliberately inflicted substantial
damage and fails to vacate in 24 hours

C tenant has used premises for illegal purposes
and fails to vacate in 5 days

D tenant on agricultural property breaches
agreement and fails to vacate in 30 days

E tenant fails to vacate after estate at will
te rm in a tes

F tenant fails to vacate

i. at expiration of time lim ited in 
agreement

i i .  without written agreement or consent

3. when tenant fails to vacate after order of 
abatement.

when landlord is required to provide written notice by 
mail, 3 days must be added to a and b above.
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A Tenant tails to pay rent when due

Tenant fails to pay rent when due 
(Violation of AS 09.45.090(a)(1))

Landlord may serve notice 
under AS 09.45.100(b), of 
written notice required by, 

AS 34.03.220(b)
1

1

I
If notice is served 
by being (1) 
delivered to the 
tenant or person;
(2) left at the 
premises in case 
of absence from 
the premises ’

Unlawful holding of 
force occurs if the 
rent is not paid and 
the tenant or person j 
in possession of 
premises fails to 
vacate within 10 
days of service of 
notice

If notice is served 
by being sent by 
registered or 
certified mail

Unlawful holding of 
force occurs if the 
rent is not paid and 
the tenant or person 
in possession of 
premises fails to 
vacate within 13 
days of service of 
notice

I

09 .45 .090 (a )(1 )
When, for failure or refusal to pay rent due on the lease 
or agreement under which the tenant or person holds, 
and after service, under AS 09.45.100(b), of the written 
notice required by AS 34.03.220(b) by the landlord for 
recovery of possesion of the premises of the rent is hot 
paid, the tenant or person in possession fails or refuses 
to vacate or pay the rent within 10 days;

09 .45 .100(b )
To recover possession of premises after a tenant or 
person in possession has failed or refused to pay rent 
due, for purposes of (c) of this section and AS 09.45.110, | 
service of the written notice required by AS 34.03.220(b) 
or a demand in writing for possession of the premises 
constitutes notice to quit, and service of a separate notice 
to quit is not required.

34.03.220(b)
If rent is unpaid when due and the tenant fails to pay rent within 
10 days after written notice by the landlord of nonpayment and the 
intention to terminate the rental agreement if the rent is not paid 
within that period of time, the tenancy terminates unless the landlord 
agrees to allow the tenant to remain in occupancy, and the landlord may 
terminate the rental agreement and immediately recover possession of 
the rental unit; only one written notice of default need be given tne tenant 
bv the landlord as to any one default.

An action for the recovery of the possession of the premises may be commenced on
or after the date the tenant or person in possession unlawfully holds the possession
of the dwelling unit by force as determined under AS 09.45.090,



Tenant violates condition under AS 34.03.120(a), 
other than AS 34.03.120(a)(5)

Tenant violates condition of AS 
34.03.120(a), other than AS 

34.03.120(a)(5), or condition in 
the rental agreement

Landlord may serve notice under 
AS 09.45.100, of written notice 
required by AS 34.03.220(a)(2)

%
&

If notice is served by —L
If notice is served i

being (1) delivered to by being sent by i l
the tenant or person; registered or m
(2) left at the premises certified mall 1
in case of absence i
from the premises

Unlawful holding of 
force occurs if 
noncompliance is 
not satisfied within 
the number of days 
specified under AS 
34.03.220(a)(2)

I

Unlawful holding of 
force occurs if 
noncompliance is 
not satisfied within 
three days added to 
the number of days 
specified under AS 
34.03.220(a)(2)

AS 34.03.120(a) Tenant to maintain dwelling unit
The tenant shall
(1) keep that part of the premises occupied and used by the tenant as clean 
and safe as the condition of the premises permit,
(2) dispose all ashes, rubbish, garbage, and other waste from the dwelling 
unit in a clean and safe manner;
(3) keep all plumbing fixtures in the dwelling unit or used by the tenant as 
clean as their condition permits;
(4) use in a reasonable manner ail electrical, plumbing, sanitary, heating, 
ventilation, air-conditioning, kitchen, and other facilities and appliance 
including elevators in the premises;
(6) not unreasonable disturb, or permit others on the premises with the 
tenant’s consent to unreasonably disturb, a neighbor’s peaceful enjoyment 
of the premises; and
(7) maintain smoke detection devices as required under AS 18.70.095.

1

AS 34.03.220(a)(2)
If there is a material noncompliance by the tenant with the rental 
agreement, or if there is noncompliance with AS 34.03.120, other than 
deliberate infliction of substantial damage to the premises, materially 
affecting health and safety, the landlord may deliver a written notice to quit 
to the tenant under AS 09.45.100 - 09.45.110 specifying the acts and 
omission constituting the breach and specifying that the rental agreement 
will terminate upon a date not less than JXUiays, after receipt of the notipe; if 
the breach is not remedied the rental agreement terminates as provided in 
the notice subject to the provisions of this section; if the breach is 
remediable by repairs or the payment of damages or otherwise and the 
tenant adequately remedies the breach before the date specified in the 
notice, the rental agreement will not terminate; if noncompliance recurs 
within six months, the landlord may terminate the rental agreement upon at 
least ibtq da vs written notice to quit.

An action for the recovery of the possession of the premises may be commenced on
or after the date the tenant or person in possession unlawfully holds the possession
of the dwelling unit by force as determined under AS 09.45.090.
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Tenant violates condition under AS 34.03.120(a)(5), 
deliberately inflicting substantial damage to the premises

Tenant violates condition under |  
AS 34.03.120(a)(5), deliberately 
inflicting substantial damage to 

the premises

1

Landlord may serve notice 
under AS 09.45.100, of 

written notice required by 
AS 34.03.220(a)(1)

If notice is served by 
being (1) delivered to 
ihs tenant or person; 
(2) left at the premises 
in case of absence 
from fhe premises

Unlawful holding of 
force occurs if 
tenant refuses to 
vacate within 24 
hours after receipt 
of notice specified 
under AS 
34.03.220(a)(1)

If notice is served | 
by being sent by 
registered or 
certified mail

Unlawful holding of 
force occurs if the 
tenant refuses to 
vacate the premises 
within 4 days of 
service of notice 
specified under AS 
34.03.220(a)(1)

I

AS 34.03.120(a)(5) Tenant to maintain dwelling unit. |j
The tenant shall
(5) not deliberately or negligently destroy, deface, damage, 
impair, or remove a part of the premises or knowingly permit any| 
person to do so. (

AS 34.03.220(a)(1)
...for purposes of this paragraph, damage to premises is 
“substantial" if the loss, destruction, or defacement of property 
attributable to the deliberate Infliction of damage to the premises 
exceeds $400 or the amount of the security deposit held by the 
landlord under AS 34.03.070, whichever is greater.

An action for the recovery of the possession of the premises may be commenced on
or after the date the tenant or person in possession unlawfully holds the possession
of the dwelling unit by force as determined under AS 09.45.090.

" B



c * Landlord requires tenant to vacate the premises for a 
reason set out In AS 34.03.310(c)(2) or (c)(4)-(7)

Landlord requires tenant to 
vacate the premises for a 

reason set out in AS 
34.03.310(c)(2) or (c)(4)-(7)

Landlord may serve 
notice under AS

09.45.100

If notice is served by 
being (1) delivered to 
the tenant or person;.
(2) left at the premises 
in case o' absence 
from the premises

If notice is served 
by being sent by 
registered or |
certified mall i

Unlawful holding of 
force occurs if 
tenant fails to 
vacate within the 
longer of 30 days or 
period of notice for 
the landlord's 
recovery of 
premises set out in 
rental agreement

35SSS^5S5553S25B£

Unlawful holding of 
force occurs if tenant | 
fails to vacate within 
three days added to 
the longer of 30 
days or period of 
notice for the 
landlord’s recovery 
of premises set out 
in rental agreement

±

AS 34.03.310 Retaliatory conduct prohibited
(c) Notwithstanding (a) and (b) of this section, a landlord may 
bring an action for possession if
(2) compliance with the applicable building or housing code 
requires alteration, remodeling, or demolition that would 
effectively deprive the tenant of use of the dwelling unit;
(4) the landlord seeks in good faith to recover possession of 
the dwelling unit for personal purpose;
(5) the landlord seeks in good faith to recover possession of 
the dwelling unit for the purpose ol substantial altering, 
remodeling, or demolishing the premises;
(6) the landlord seeks in good faith to recover possession of 
the dwelling unit for the purpose of Immediately terminating for 
at least six months use of the dwelling unit as a dwelling unit; 
or
(7) the landlord has in good faith contracted to sell the 
property, and the contract of sale contains a representation by 
the purchaser corresponding to (4), (5), or (6) of this 
subsection.

An action for the recovery of the possession of the premises may be commenced on
or after the date the tenant or person in possession unlawfully holds the possession
of the dwelling unit by force as determined under AS 09.45.090.



#§ *
In a mobile home park, if ihere is to be a change in the use of land for 
which termination of tenancy is authorized by AS 34.03.225(a)(4)

In a mobile home park, if 
there is to be a change in 
the use of land for which 
termination of tenancy is 
authorized by AS 
34^03.225(;a)(4^ ^

Landlord may serve 
notice under AS 

09.45.100

If notice is served byfc] 
being (1) delivered to 
the tenant or person;
(2) left at the premises 
in case of absence 
from the premises

if notice is served 
by being sent by 
registered or 
certified mail

Unlawful holding of 
force occurs if 
tenant fails to 
vacate within the 
longer of 180 days 
or period of notice 
for the landlord’s 
recovery of 
premises set out in 
rental agreement

Unlawful holding of 
force occurs if tenant | 
fails to vacate within 
three days added to 
the longer of 180 
days or period of 
notice for the 
landlord’s recovery 
of premises set out 
in rental agreement

AS 34.03.225(a)(4) Limitations on mobile home park *. 
operator’s right to terminate
(a) A mobile home park operator may evict a mobile home or a 
mobile home park dweller or tenant only for one of the following 
reasons:
(4) a change in the use of the land comprising the mobile home 
park, or the portion of it on which the mobile home to be evicted 
is located; however, all dwellers or tenant so affected by a 
change In land use shall be given at least 180 days notice, or 
longer if a longer notice period Is provided in a valid lease.

An action for the recovery of the possession of the premises may oe commenced jn
or after the date the tenant or person in possession unlawfully holds the possession
of the dwelling unit by force as determined under AS 09.45.090.



I n r  Tenant remains In possession of the premises without the landlord’s consent after the
1 termination of a periodic tenancy prescribed by AS 34.03.290(a) or (b)

Tenant remains in possession of 
the premises without the 
landlord’s consent after the 
teimination of a periodic tenancy 
prescribed by AS 34.03.290(a) 
or (b)

Landlord may serve a notice to quit under AS
09.45.100 of written notice required by AS 
34.03.290(a) & (b)

i

AS 34.03.290 Periodic tenancy and holdover
(a) While rent is current, the landlord or the tenant may 
terminate a week to week tenancy by written notice 
given to the other at least 14 days before the termination 
date specified in the notice
(b) The landlord or the tenant may terminate a month to 
month tenancy by written notice given to the other at 
least 30 days before the rental due date specified in the 
notice.

If notice is served by 
being (1) delivered to 
the tenant or person;
(2) left at the premises j 
in case of absence 
from the premises

Unlawful holding of 
force occurs if 
tenant refuses to 
vacate within time 
specified under AS 
34.03.290(a) & (b)

J

If notice is served 
by being sent by 
registered or 
certified mail

J

Unlawful holding of 
force occurs if 
tenant refuses to 
vacate within three 
days added to time 
specified under AS 
34.03.290(a) & (b)

An action for the recovery of the possession of the premises may be commenced on |
or after the date the tenant or person in possession unlawfully holds the possession I
of the dwelling unit by force as determined under AS 09.45.090. I



Tenant violates condition under AS 34.03.120(b) or uses the dwelling 
unit for an illegal purpose in violation of AS 34.03.310(c)(3)

Tenant violates condition 
under AS 34.03.120(b), or 

uses the dwelling unit for an 
illegal purpose

JL

Landlord may serve 
notice to quit as required 
under AS 09.45.090(a)(2)
T W 8

If notice is served by 
being (1) delivered to 
the tenant or person;
(2) left at the premises 
in case of absence 
from the premises

Unlawful holding of | 
force occurs if tenant! 
refuses to vacate 
within 5 days after 
service of notice

If notice is served 1 
by being sent by 
registered or 
certified mail

Unlawful holding of 
force occurs if the 
tenant refuses to 
vacate the premises 
within 8 days after 
service of notice

AS 34.03.120(b)
The tenant may not knowingly engage at the premises in 
prostitution, an illegal activity involving a place of prostitution, 
an illegal activity involving alcoholic beverages, an illegal 
activity involving a controlled substance, or an illegal activity 
involving an imitation controlled substance, or knowingly 
permit others in the premises to engage in one or more of 
those activities at the rental premises.

AS 34.03.290(c)
(c) Notwithstanding (a) and (b) of this section, a landlord may 
bring an action for possession if
(3) the tenant is committing waste or a nuisance, or is using th< 
dwelling unit for an illegal purpose or for other than living or 
dwelling purposes in violation of the rental agreement;

An action for the recovery of the possession of the premises may be commenced on
or after the date the tenant or person in possession unlawfully holds the possession
of the dwelling unit by force as determined under AS 09.45.090.



SI* Tenant continues in possession of the premises without a
valid rental agreement as defined in AS 34.03.360

Tenant continues in possession 
of the premises without a valid 
rental agreement as defined in 

AS 34.03.360

AS 34.03.360 Definitions
(13) "rental agreement” means all agreements, written or 
oral, and valid rules and regulation adopted under AS 
34.03.130 embodying the terms and conditions concerning 
the use and occupancy of a dwelling unit and premises.

Landlord may immediately 
serve notice to quit under AS

09.45.100

If notice is served by 
being (1) delivered to 
the tenant or person; 
(2) left at the premises 
in case of absence 
from the premises 
~E B B 35g B E 5 5S

If notice is served 
by being sent by 
registered or 
certified mail

3332SE2SE1

Unlawful holding of 
force occurs if 
tenant refuses to 
vacate immediately 
after service o* 
notice

Unlawful holding of 
force occurs if 
tenant refuses to 
vacate within 3 days 
of service of notice

An action for the recovery of the possession of the premises may be commenced on |
or after the date the tenant or person in possession unlawfully holds the possession [
of the dwelling unit by force as determined under AS 09.45.090. I
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SUBJECT:

TO:

FROM:

You have asked me to prepajb*® memo comparing the contents of the House 
Finance Committee Substitute for House Bill 222 (CSHB 222 (Fin)) and the Senate 
Judiciary Committee Substitute for Senate Bill 155 (CSSB 155 (Jud)). The two bills 
have as their principal purposes the alteration of the landlord-tenant relationship and 
of the civil remedies available to the parties in the event of a breach of the 
obligations of that relationship.

Initially, I want to address two key areas in which the House and Senate versions 
differ significantly.

I

FORCIBLE ENTRY AND DETAINER; REMOVAL OF TENANT:

"Forcible Entry and Detainer (often shortened to and referred to as an "FED" or 
"FED action")" is the civil remedy available to the owner of the premises when a 
tenant retains possession and occupancy of premises after expiration of the tenancy 
or otherwise in violation of law. Forcible entry and detainer is set out in AS 09.45.- 
060 - 09.45.160.

Proposed bill sections 1 - 4 of CSHB 222 (Finance) and proposed bill sections 2 - 5 
of CSSB 155 (Judiciary) amend key features of AS 09.45, relating to the forcible entry 
and detainer action.

Comparison of CSHB 222 (Finance^ and CSSB 155 (Judiciary), 
pending landlord-tenant legislation 
(Work Order No. 8-LS0832VM)

Senator Steve Frank 
ATTN: David Skidmore

Jack Chenowe. 
Legislativ



After extensive House Finance Committee consideration of the provisions, the 
language of the respective versions is no longer substantially similar. The House 
version incorporates provisions more closely aligning the remedial provirons of 
AS 09.45 with the specific shortcomings or problems arising under the Uniform 
Residential Landlord-Tenant Act (AS 34.03) and makes parallel changes covering the 
contingency of termination of tenancy when the tenancy is not governed by the 
Uniform Act (commercial arrangements, for example). The approach used in the 
Senate version makes no distinction based on applicability of the Uniform Act and, 
consequently, does not make changes to AS 09.45.090 with reference back to the 
related provisions of the Uniform Act.

Notably, in the Senate version, the amendment reduces from ten days to five days the 
period in which a landlord must wait after making written demand for possession of 
rented premises to commence forcible entry and detainer proceedings to secure a 
tenant’s eviction in the event the tenant fails to pay rent when due; the House version 
retains the ten day period to initiate proceedings to evict the tenant in these 
circumstances.

Allowing for the substantially different approach each takes to reform of forcible 
entry and detainer actions, in their changes to AS 09.45.090 and to AS 09.45.100 the 
versions differ on the notion of notice. The House version makes the key to a 
tenancy termination turn 'upon the delivery of a "notice to quit," usually, but not 
necessarily, in writing, or, in the alternative, a demand for possession, while the 
Senate version retains the features of current provisions applicable to FED actions, 
but makes only essential statute reference changes. Finally, in its inclusion of the 
new material in AS 09.45.105, the House version specifies the content of the "notice 
tc quit"; the Senate version does not include that provision.

Apart from these, other related features are substantially similar.

REVISION OF TENANT OBLIGATIONS:

Several provisions are included in each of the two versions in order to respond to 
concerns expressed that tenants be held to a greater responsibility generally "for 
damage done by him/her or by his/her guests."

A

Current law-AS 34.03.120, part of the Uniform Residential Landlord-Tenant Act- 
assigns or imposes certain responsibilities in the landlord-tenant relationship to the 
tenant. Among them are the duty to use facilities and appliances in a reasonable 
manner, and the duty not to deliberately or negligently abuse the premises or to 
knowingly allow others to do so.

Senator Steve Frank
April 27, 1994
Page 2
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The changes to AS 34.03.120 made by bill section 22 of the Senate version generally 
make the tenant’s obligations more stringent by eliminating or modifying the 
qualifying adjectives from before the various duties or responsibilities enumerated in 
AS 34.03.120. The Senate version requires that their use by the tenant must be in 
an "ordinary manner," omitting an existing "nonabusive" reference. Additionally, the 
Senate version, adds, as a paragraph (8), a prohibition against the tenant’s changing 
door locks without obtaining the landlord’s-prior permission. By contrast, the House 
version omits these changes altogether.

B

The revision of AS 34.03.220(a) proposed in bill section 20 of the House version--bill 
section 26 of the Senate version is roughly comparable-provides the landlord the 
opportunity to seek summary eviction of the tenant. The House approach limits use 
of summary procedure to instances of "deliberate infliction of substantial damage" 
and supplies a means by which to determine whether that requirement is met. The 
Senate version makes more numerous changes to AS 34.03.220(a) and permits 
commencement of summary forcible entry and detainer proceedings in a larger 
number of situations involving the tenant’s violation of these modified provisions. ^ 
Summary procedure is, in both instances, the opportunity for a landlord to commence 
proceedings to recover tenancy on 24 hours’ notice. In the House version, summary 
action may require 10 days notice for breaches and violations other than "deliberate 
infliction of substantial damage" to the premises. Under both versions, the summary 
proceeding language replaces the 20 day notice of current law. Additionally, under 
the Senate version, but not that of the House, the tenant has an opportunity to take 
corrective action to remedy the breach but the remedies need not be just "adequate" 
but, instead, must "satisfy the landlord."

C

The Senate version incorporates reference to termination of tenancy in the case of 
contingencies that are not part of the House version: the landlord’s recovery of 
possession for the tenant’s failure to pay utilities (when required to do so) and for the 
tenant’s failure to provide the landlord with copies of keys when the tenant initiates 
a change in the lock; neither of these provisions is addressed in the House version.

h  Under the Senate version, the nature o f the tenant’s noncompliance has 
significance: noncompliance in the nature o f destruction, defacement, or damage to the 
premises must be "substantiar-that is, in excess o f the amount o f the tenant’s security 
deposit; noncompliance relating to the condition o f the premises must materially affect health 
or safety; noncompliance for .other reasons must be sufficient, must affect the landlord’s 
investment, the quiet enjoyment o f the premises by other tenants, or the use and occupancy 
o f adjacent premises.
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D

Importantly, where the House version retains language permitting tomb-alion of r: 
tenancy when rent remains unpaid for ten days, the-Senate committee substitute 
reduces the period in which the rent must be paid to five days. See bill section 27 
of the Senate version.

Allowing for the substantially different approach each takes to reform of forcible 
entry and detainer actions, both bill versions, in essence, carry forward the current 
requirement of allowing three days additional notice if, under the forcible entry and 
detainer remedy, notice to the tenant to quit is provided by mail.

II

The House and Senate versions contain a number of sections that are identical. ^

A

With respect to the forcible entry and detainer changes, despite the variance in 
approach and language of the two bills, both versions propose to eliminate notice 
separate from that required to be given under the Uniform Residential Landlord and 
Tenant Act (AS 34.03) upon the entry of abatement by the court. See bill sections

^  Those identical.sections in the respective bill versions are:

222 (FEN) CSSB 155 (JUD )
sec. 5 sea 8
sec. 6 sec. 9
sec. 7 sec. 10
sec. 8 sea 11
sec. 9 sec. 12
sea 10 sec. 13
sea 11 sec. 14
sec. 12 sea 17
sec. 13 sec. 19
sec. 15 sea 20
sec. 16 sea 21
sea 17 sea 23
sea 21 sea 28 [part]
sea 26 sec. 31
sec. 28 sea 33
sea 29 sea 34
sea 30 sec. 35
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6 and 21 of the House version and bill sections 9 and 28(part) of the Senate version. 
These sections authorize the use of an abatement order, obtained at the end of a trial 
under the nuisance abatement statute, to serve as prima facie evidence of un'-irvfo! 
holding of premises by force for purpose of the hearing required by the forcible entry 
and detainer process.

Each version contains new authority by which, at the end of a forcible entry and 
detainer action, the court may enter an order to vacate against the tenant and, at the 
same time, may provide a landlord who requests a writ of assistance to recover 
possession of the premises. See bill section 5 of the House version, bill section 8 of 
the Senate’s. Those sections, adding a proposed AS 09.45.125, describe the nature 
of the order that the court may enter, and explicitly authorize the court to issue, in 
favor of the party recovering possession of the premises, a writ of assistance to a 
peace officer in order to provide assistance in serving and enforcing an order to 
vacate.

B

Making the tenant’s obligations more stringent implicates the definition of "damages" 
for purposes of ascertaining whether or not a tenant is due a refund of all or any 
portion of a security deposit. "Damages" is, in current law, a term whose definition 
is divided between AS 34.03.070(b) and AS 34.03.360(18). Bill section 13 of the 
House version--the same language is to be found in bill section 19 of the Senate 
version-reworks the definition of "damages," and bill section 30 of the House version- 
-bill section 35 of the Senate version-repeals the existing definition set out as a part 
of AS 34.03.360(18). With these changes, one need not worry about whether, in 
evaluating damages to premises, a tenant acted intentionally or negligently. Rather, 
if the tenant caused any damage beyond wear and tear due to "normal, nonabusive 
living," the tenant may be held responsible for damages.

C

The bill incorporates a checklist approach "that lists the items in the apartment and 
describes the condition of these items and of the apartment itself." It distinguishes 
between a "premises condition statement" and a "contents inventory." Bill section 12 
of the House version and bill section 18 of the Senate version give the landlord the 
right to require preparation of these documents and indicate how the documents may 
be made part of the rental agreement. The House version’s bill section 15--bill 
section 20 of the Senate version-gives the landlord the right to require the tenant to 
execute a statement and inventory before making possession of the premises available 
but, when execution of one or both of these documents is required, the landlord is 
required to indicate to the tenant how the information on the statement/inventory 
may be used. Bill section 26 of the House version--bill section 31 of the Senate 
version-establishes the statement/inventory as "presumptive evidence of the condition



of the premises and its contents at the commencement cf the term of the period of 
occupancy" in order to support any later claim for damages. The addition made in 
bill section 16 of the House version--bill section 21 of the Senate’s-add? fS '• ibr 
status of a statement/inventory in the event a landlord sells to a purchaser leaving the 

■ tenant in residence.

D

"Abatement"--technically, "nuisance abatement"--is the form of civil remedy available 
to remove or dimmish activity that constitutes a nuisance. The applicable statutory 
provisions are set out in AS 09.50.170 - 09.50.240.

In the House version, bill section 7—in the Senate version, bill section 10--revises 
AS 09.50.170. The change deletes in that section dated references to "lewdness, 
assignation, . . . ur any other immoral act"--currently part of the existing basis for 
nuisance abatement relief--but retails reference in the current law to "prostitution" 
and adds references to an illegal activity involving prostitution and an illegal activity 
involving alcoholic beverages, a controlled substance, or an imitation controlled 
substance as further grounds for relief under the nuisance abatement statutes. ^

The House version’s bill section 8-the Senate version’s bill section 11 supplies the 
definitions for each of the three additional criminal activities that may trigger 
nuisance abatement relief, cross-referencing them to the meanings of those terms set 
out in the Uniform Residential Landlord and Tenant Act.

Following the California statutory model recommended as this bill was under 
consideration during the Seventeenth Legislature, I included bill section 9 of the 
House version--bill section 12 of the Senate version--a new section, AS 09.50.175, that 
would allow the court to consider evidence of reputation within a community if relief 
is sought under the expanded version of the nuisance abatement relief statute.

Bill section 10 of the House version--bill section 13 of the Senate’s-recasts existing 
law under which a court may issue a nuisance abatement order. The principal 
substantive change adds the underlined material in AS 09.50.210(a)(1) of each bill

Senator Steve Frank
April 27, 1994
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Both bill versions contain language in the respective provisions amending the 
forcible entry and detainer provisions to allow a landlord to demand possession o f rented 
premises and, thereafter, to commence a forcible entry and detainer action in the event the 
tenant has violated provisions o f the Uniform Residential Landlord and Tenant Act 
(AS 34.03.120(b)) against knowing engagement in certain illegal activities involving alcohol 
or drugs on premises or for violation o f a similar provision in rented premises not covered 
by that Act (AS 34.05.100(a)). Both also authorize the landlord to use the forcible entry and 
detainer remedy to enforce an order o f abatement Under the provision, the landlord may, 
after obtaining the abatement order under AS 09.50.210(a), seek immediate relief.



and directs the termination of the lease or rental agreement on premises subject to 
the abatement order if the tenant has been given notice of the nuisance abatement 
proceedings.

The substantive change made by bill section 11 of the House version--bill section 14 
of the version reported in the Senate--adds a measure of flexibility to the abatement 
remedy by giving the court latitude to determine the amount of bond with sureties 
necessary when premises under abatement are to be returned to the owner rather 
than maintaining the requirement that the value of that bond reflect the full value of 
the property. In both versions, the provision also adds, as a new subsection (c), a 
statement to clarify that, if an abatement order is subsequently canceled because of 
compliance with (a) of that section, the related lease or rental agreement-terminated 
with the issuance of the abatement order under the authority of AS' 09.50.210(a)(1)- 
is not automatically revived.

In that part of the bill that amends the provisions of the state’s version of the 
Uniform Residential Landlord-Tenant Act, the House version’s bill section 21-the 
comparable provision in the Senate version is proposed AS 34.03.220(d), part of bill 
section 28-directs that, under the Uniform Residential Landlord and Tenant Act, an 
order of abatement entered by the court terminates the related rental agreement.

Finally, bill section 28 of the House version-bill section 33 of the Senate counter- 
part-identifies the particular activities involving alcoholic beverages, controlled 
substances, imitation controlled substances, and prostitution that warrant relief under 
the expanded nuisance abatement provisions. Generally, the definitions set out in 
these statute amendments identify sales, possession with intent to sell, and similar 
transactions of a serious nature in violation of law.

E

Bill section 17 of the House version, and its counterpart, bill section 23 of the Senate 
version, adds as a tenant’s duty the obligation of the tenant not to engage in illegal 
activities on rented premises or to knowingly allow others in the premises to do so.

The House- measure’s bill section 29—the Senate version’s counterpart is its bill 
section 34—adds a codified section, proposed AS 34.05.100, extending to tenancies not 
covered by the Uniform Residential Landlord and Tenant Act the provisions 
establishing the duty on the tenant not to use the rented premises for illegal activities. 
Under this new section, noncomph'ance with the provision is a basis for seeking relief 
through the nuisance abatement process and an order of abatement covering a 
premises that falls within this section terminates the rental agreement.

Senator Steve Frank
April 27, 1994
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Other provisions that address the same or substantially sim ilar material, in the two 
bills --

Mediation: Both versions explicitly authorize mediation of landlord-tenant disputes, 
but have taken a different approach to the subject.

Mediation efforts are defined by bill section 32 of the Senate version. Additionally, 
under the addition made by material added in bill section 16. a commitment to 
mediation may be incorporated as a part of a rental agreement. The Senate version’s 
bill section 7 redrafts the "summons and continuance" provision to take into account 
delay on a continuance due to mediation of disputes between landlords and tenants. 
Bill sections 36. 37. and 38 make relevant court rule changes to recognize the 

' opportunity for mediation. Bill sections 41 and 42 set out contingent effective dates 
provisions relevant to the legislature’s ultimate decision to include or not include the 
mediation provisions. -

By contrast, in its bill section 27. the House version treats with mediation summarily.

Provisions that appear in the House version but are not included in the Senate 
version -

Several bill sections and parts of bill sections are included in the House Finance 
Committee Substitute that have no counterparts in the Senate Judiciary Committee 
Substitute. Generally, these additional provisions incorporate new material to the 
House version as a result of careful examination of the measure by a subcommittee 
of the House Finance Committee.

A

Four bill sections of the House Committee Substitute bill are included because of the 
work done by the subcommittee to more closely "marry" the provisions of the 
Uniform Act to the forcible entry and detainer remedy. See bill section 14. relating 
to notice to quit to a person in wrongful possession in order to supply the tenant 
possession of the dwelling unit; bill s c ' .ion 22. relating to notice in the context of 
mobile home parks; bill section 23. applicable to notices to holdover tenants; and bill 
section 24, clarifying that an action for possession by the landlord under the Uniform 
Act must be preceded by the giving of notice to quit.

y  The court rule changes may now be unnecessary in light o f the Supreme Court's 
adoption o f Civil Rule 100, which became effective in July, 1993.



b

The House version incc\porated provisions that added to the obligations imposed on 
landlords and the opportunity of tenants to remedy deficiencies in the landlord’s 
obligations under the rental agreement or the Uniform Act. Bill section 18. 
amending AS 34.03.160(a), adds a "repair or deduct" provision for compliance failures 
that could be remedied for less than $300, and advances the opportunity of a tenant 
to quit premises by ten days. The amendment made by bill section 19 increases the 
damage recovery permitted a tenant for a landlord’s unlawful ouster or wilful 
diminishment of necessary services.

C

To address a particular problem involving the applicability of the Uniform Act to 
temporaiy residential housing services for transitional living, the House amended a 
provision of AS 34.03.330(b) as an extension of an exclusion from the operation of 
the Uniform Act. See bill section 25.

Senator Steve Frank
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Provisions that appear in the Senate version but are not included in the House 
version --

A series of bill sections and parts of bill sections are included in the Senate Judiciary 
Committee Substitute that do not appear in the House Finance Committee 
Substitute. Generally, these additional provisions incorporate new material to the 
Senate version that was not requested for inclusion in the House bill, that was added 
by the Senate Judiciary Committee in its consideration of SB 155 after the House 
version had . been introduced in its original form, or that House committee members 
opted to drop..

*

Bill sections 1 and 15 of the Senate version, adding two new codified sections, 
AS 04.21.075 and AS 17.30.160, impose on peace officers the requirement to notify 
a landlord when a tenant has been arrested for violation of one of the identified 
criminal offenses involving alcohol or drugs. The comparable provisions in the earlier 
House versions were dropped in CSHB 222 (Finance).

The Senate version incorporates reference to termination of tenancy in the case of 
two contingencies that are not part of the House version: the landlord’s recovery of 
possession for the tenant’s failure to pay utilities (when required to do so) and for the 
tenant’s failure to provide the landlord with copies of keys when the tenant initiates 
a change in the lock; neither of these provisions is addressed in the House version.



In the Senate version, AS 34.03.120(8)—it would be restyled AS 34.03.180(a)(8) if 
adopted--a part of bill section 22, incorporates an unauthorized changing of the door 
locks provision that has no House version counterpart.

In the Senate version, AS 34.03.220(e) and (f), a part of bill section 28. giving rise to 
authorized action by the landlord to terminate a tenancy in the event of a tenant’s 
nonpayment of utility services and subsequent discontinuance of those services, 
likewise has no House version counterpart.

*

In an amendment to the "summons and continuance" provision applicable to forcible 
entry and detainer actions, the Senate version’s bill section 6 eliminates the "ceiling" 
or maximum period of four days allowable between service of summons in a forcible 
entry and detainer and hearing on the action. It retains the statutory two day 
minimum period. The House version omh: this change.

*

Each of the following has no directly comparable provisions in the House-passed 
version:

Bill section 18 of the Senate version (1) increases from two to three months the 
amount of prepaid rent and security deposit that a landlord may claim as a condition 
of occupancy of rented premises and (2) exempts from that limitation a rental unit 
in which the rent exceeds $1000 per month.

Bill section 24 of the Senate version adds, as an authorization on access to the 
premises by the landlord, the right of the landlord, with prior notice to and consent 
of the tenant, to have access in order to secure any of the landlord’s personal 
property for which no prevision has been made or that is not mentioned in the 
parties’ written rental agreement.

Bill section 25 revises the authority of the landlord to enter rented premises, limiting 
that entry to (1) opportunities explicitly identified in AS 34.03.140 (2) access

Senator Steve Frank
April 27, 1994
Page 10

AS 34.03.140 identifies these opportunities:

Under AS 34.03.140(a) [amended in the preceding bill section], with the consent o f 
the tenant,

-- to inspect the premises;
-- to make necessaiy or agreed repairs, decorations, alterations, o r improvements;

(continued...)



Senator Steve Frank
April 27, 1994
Page 11

under a court order; (3) access when, as is authorized by AS 34.03.230(b), the tenant 
has been absent without prior notice for seven days; and (4) access when the tenant 
has abandoned or surrendered the premises.

In-the event the landlord believes that the tenant has abandoned premises, under the 
addition made in bill section 29. the landlord is given an ability to obtain access and, 
if there is evidence of abandonment and the landlord and tenant have not reached 
a different agreemen', the landlord may terminate the rental agreement.

Bill section 30 rewriter .ne non-liability provision applicable to landlords in the event 
of a claim by a tenant relating to storage and disposition of abandoned property.

JBC:lmb:gc
94-130.1mb

^(...continued)
-  to supply necessary or agreed services; or
-  to exhibit the dwelling unit to prospective or actual purchasers, mortgagees, 

tenants, workers, or contractors; and

under AS 34.03.140(b), without the consent o f the tenant,

-  in the case o f emergency.

Additionally, under AS 34.03.140(c), except in case o f emergency or if it is impracticable to 
do so, the landlord is to give the tenant at least 24 hours notice o f intention to enter and may 
enter only at reasonable times.



Comparison of HB 222 SB 155 (Landlord-Tenant Acts)

CS HB 222 (Finance) CS SB 155 (Judiciary)

‘ Similarities between bills are outlined; differences are shaded and outlined*

B M P  I l l l l l
* No equivalent provision

1) Notice to landlord following arrest 
. (Sec. 1.15)

M I W U M i — H  ■ i i
* Makes distinction between:premises 
covemd/not cove red by Uniform Res.

2) Forcible entry & detainer (FED), . 
* No: equivalent provision.

1

T ' ^ v M M v W ^ r n  I  wBBBBBBBBm
* More limited definition of unlawful 
holding by force, (Sec, 2)

* Establishes linkages'between FED,";- | | | i f
B h L t a  w i i S f e ; ' t ^ 4,22i f S i : S 1

1 No'equivalent provision.

>sMRetaios §  0-day period-after'hon-;.'!. I f !  
$  payme nt-: of .'rente (Sec. 1) ...

IM S 'R ^ B ll. f ro m  ;.1 OVdaVs to 5 the period 
landlord must wait to commence FED 
after non-payment of rent. (Sec. 2.27)

3) Notice to quit
* Add 3 days when notice is maned. 
(Sec. 1)

3) Notice to quit
* Add 3 days when notice is mailed. 
(Sec. 4)

... • . - . • •- ,\\v >;(Sec. 3)
* No equivalent provision.

S i t p M # p i W

Makes ie n am ^ te n r tn a llo rK s tr tw M  
upon .delivery of notice; clarifies' numper 

ftl'iloifihotices. reqtiirpd^^Sipip^)

’  No equivalent provision.'
V̂.-ivX̂/wX'-'W X,;̂ ,V.W,W'fr,,XW.V.V.vV.V.V/̂AV.V.V.V.V.%\\\v.'.%V.,.,.W.\*V..\V.,X'/.V.V.W.SY.WAV//.

l^iMCiahfteiis-ttmd. pecb^^beforelFEDgjf f  v |f 
M. 'action may be brought. ( S S h H I

* No equivalent provision.
. . . . " .  . . . ' . .  -i ■ .....

1 I B l
§#:;« No equivalent' provision.

l a M s  M  'sm l i l i H W i W  m  111
-, ' •■ • \\ • '. • . . ■ - ' • . • ■• • •

4) Revised tenant obligations
• S , * ^  obllga«ons m ad eW e  

\  stringent by removal, of qualifying , , : | | | | | |  
adjectives; tenant required to .use facilities 

> in ordinary manner. (Sec. 22)

* Definition of damages reworked. 
(Sec. 13,30)

* Definition of damages reworked. 
(Sec. 19,35)

Page 1



Comparison of HB 222 SB 155 (Landlord-Tenant Acts) 

CS HB 222 (Finance)_________________________ CS SB 155 (Judiciary)

* New obligation not to engage in illegal 
activities on premises.
(Sec. 17,29)

* New obligation not to engage in illegal 
activities on premises.
(Sec. 23,34)

6) Summary eviction
‘ Invoked if tenant deliberately-T •. , m m  
inflicts damage greater than $400 or ■■<$&
security deposit. (Sec. 20)

6) Summary eviotion

: • • *$x-x*x*x-x->*:
compliance by tenant w/ rental

: >:•:•:•:•:•:•:• • •••: •:• - x--x v-. -x-o:-:-v:-: :•• xv:-:-:-: :•:
agreement or stat. obligations., (Sec. 26)

* Landlord may commence FED 24 hrs. 
after delivering notice. (Sec. 20)

* Landlord may commence FED 24 hrs. 
after delivering notice. (Sec. 26)

* No equivalent provision.l l l l l  E l l  Immmmgm&m wsm
„  ,  x>.‘ - 'w .

* Tenant has opportunity to take 
corrective action, (Sec. 26)

| | |  For:)esffsertous' breaches, suitfraaty^Rv
V -J >  . •. . {

1 1 action -requires 10 -d ay'smdtice;, (Seci
■X;^W,tt;!;X1)W X -/ttvlwAV\'>?.;k<;XyX;Xvl;Xji'/.^

6) Expanded nuisance abatement remedy 
(Sec. 6,7,8,9,10,11,21,28)

6) Expanded nuisance abatement remedy 
(Sec. 9,10,11,12,13,14,28,33)

7) Premises/contents statements as evidence 
(Sec. 12,15,16,26)

7) Premises/contents statements as evidence 
(Sec. 17,20,21,31)

.  M  W y W m ,Broad language.' ‘'~1 • Specific language.
W lm m m  J H H H

9) Order for writ of assistance 
(Sec. 5,31,32)

9) Order for writ of assistance 
(Sec. 8,39,40)

10)'New landlord'obligations
1 ( (sec; S H B H B B M 1 1  i l H M

i  0); Newjandldrd I d if lp ilin il^ i^ ii^ ^ iii
» A t 1 + - '1  1 1

11) Temporary housing ̂ c ly d e d ^ p-yJemporary housing 
''■ x;  TNo equivalent provision.-

’ No equivalent provision. ' ' " Ip l
«  , ,  A x / ' 1 

~  "Misc. Senate Jud.-Cmie. amendments.^'!mmgMmmmm mm -m i l l  i l l  1 MMM 
;#^(&d;§?2<6$8^22,24i25,26|27 ,28 ;29£g j|M

Page 2



February 16, 1994

S e n a t o r  L o r e n  Le.unan 
7 16 W. 4 t h  Ave.
A n c h o r a g e ,  A K  9 9 5 0 1

Re: S w a n n e r  v. A n c h o r a g e  Scrual R i g h t s  C o m m ' n
A n c h o r a g e  M u n i c i p a l  C o d e  5 . 2 0 . 0 2 0  
AS 1 8 . 8 0 . 2 4 0

Dear Senator Lehman:

E n c l o s e d  is a c o p y  of the A l a s k a  S u p r e m e  C o u r t ' s  r e c e n t  
d e c i s i o n  in S v a n n e r  v. A n c h o r a g e  E c mal R i g h t s  C o m m ' n , S l i p  Op. 
4049 ( A l aska F e b r u a r y  11, 1994). By t h i s  d e c i s i o n  t h e  C o u r t  
(1) i n t e r p r e t e d  t h e  p r o v i s i o n s  of the A n c h o r a g e  M u n i c i p a l  C o d e  
a n d  t h e  A l a s k a  S t a t u t e s  w h i c h  p r o h i b i t  d i s c r i m i n a t i o n  a g a i n s t  
i n d i v i d u a l s  b a s e d  u p o n  t h e i r  m a r r i a g e  s t a t u s  to p r o v i d e  c i v i l  
r i g h t s  p r o t e c t i o n  to  s i n g l e  i n d i v i d u a l s  w h o  c h o o s e  t o  
c o h a b i t a t e  (live t o g e t h e r  in a s e x u a l  r e l a t i o n s h i p  o u t s i d e  of 
m a r r i a g e ' , a n d  (2) r e f u s e d  to g r a n t  a C h r i s t i a n  l a n d l o r d  an 
e x e m p t i o n ,  b a s e d  u p o n  his c o n s t i t u t i o n a l  r i g h t  to f r e e  
e x e r c i s e  of r e l i g i o n ,  f r o m  b e i n g  r e q u i r e d  to r e n t  h i s  p r o p e r t y  
to s i n g l e  i n d i v i d u a l s  w h o  c h o o s e  to c o h a b i t a t e .

In e s s e n c e ,  t h e  C o u r t  d e t e r m i n e d  t h a t  it is i l l e g a l  for a 
C h r i s t i a n  i n d i v i d u a l ,  church, or o r g a n i z a t i o n  w h i c h  r e n t s  
p r o p e r t y  to r e f u s e  t o  r e n t  t h e  p r o p e r t y  t o  i n d i v i d u a l s  w h o  
d e s i r e  to  l i v e . i n  t h a t  p r o p e r t y  in a r e l a t i o n s h i p  w h i c h  t h e  
C h r i s t i a n  i n d i v i d u a l ,  c h u r c h  or o r g a n i z a t i o n  b e l i e v e s  is 
sinful. T h e  Court, in its a m a z i n g  w i s d o m ,  c a l l s  t h e  C h r i s t i a n  
l a n d l o r d ' s  c o n d u c t  " d i s c r i m i n a t i o n  b a s e d  u p o n  i r r e l e v a n t  
c h a r a c t e r i s t i c s "  a n d  an  " i n d e p e n d e n t  s o c i a l  e v i l . "  S w a n n e r , 
S l i p  Op. a t  pp. 1 6 - 1 8  ( e m p h a s i s  a d d e d ) . In o t h e r  w o r d s ,  t h e  
C o u r t  t e l l s  u s  t o  f o r g e t  t h e  b r e a k  d o w n  of f a m i l y  a n d  m o r a l  
v a l u e s  b e c a u s e  t h e  r e a l  "evil" in o u r  s o c i e t y  is p e o p l e  w i t h  
C h r i s t i a n  b e l i e f s  a n d  m o r a l  c o n v i c t i o n .

B y  o u r  c o u r t ' s  r e a s o n i n g ,  a s i n c e r e  C h r i s t i a n  l a n d l o r d  
c a n n o t  d e c l i n e  to  f a c i l i t a t e  c o n d u c t  w h i c h  h e  b e l i e v e s  is 
s i n f u l  ( s e x u a l  r e l a t i o n s  o u t s i d e  t h e  m a r r i a g e  r e l a t i o n s h i p ) ; 
o u r  w i s e  C o u r t ' s  r e s p o n s e  to t h e  C h r i s t i a n  l a n d l o r d  is "if y o u  
d o n ' t  w a n t  t o  r e n t  to u n m a r r i e d  c o h a b i t a t o r s  t h e n  e i t h e r  
f o r f e i t  y o u r  l i v e l i h o o d  a n d  g e t  o u t  of the r e n t a l  b u s i n e s s  or

109901-0001/A/940470.0I4|
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f o r f e i t  y o u r  r e l i g i o u s  c o n v i c t i o n s  a n d  s h u t  u p . "  I a l s o  
b e l i e v e  t h a t  it is n o t  t o o  far f e t c h e d  to a n t i c i p a t e  by
our C o u r t ' s  r e a s o n i n g ,  it w i l l  d e c i d e  t h a t  it is i l l e g a l  for a 
C h r i s t i a n  l a n d l o r d  to r e f u s e  to r e n t  p r o p e r t y  t o  a h o m o s e x u a l  
c o u p l e  b e c a u s e  t h a t  c o n s r i t u t e s  d i s c r i m i n a t i o n  b a s e d  u p o n  
m a r r i a g e  s t a t u s ;  i . e . . t h a t  w o u l d  be d i s c r i m i n a t i o n  b a s e d  u p o n  
" i r r e l e v a n t  c h a r a c t e r i s t i c s "  (such as t h e  f a c t  t h a t  t h e  c o u p l e  
is u n m a r r i e d  a n d  of  t h e  s a m e  s e x ) . A c c o r d i n g  t o  o u r  Co u r t ,  
t h a t  C h r i s t i a n  l a n d l o r d ' s  c o n d u c t  w o u l d  c o n s t i t u t e  an 
" i n d e p e n d e n t  s o c i a l - e v i l . "

B e c a u s e  t h e  A l a s k a  S u p r e m e  C o u r t  r e f u s e s  t o  p r o t e c t  t h e  
r i g h t  of A l a s k a ' s  c i t i z e n s  to  the f r e e  e x e r c i s e  of r e l i g i o n ,  
p e r h a p s  t h e  A l a s k a  L e g i s l a t u r e  s h o u l d .  I b e l i e v e  t h a t  T i t l e  
18 s h o u l d  be a m e n d e d  to c o r r e c t  t h e  S u p r e m e  C o u r t 's a b s u r d  and 
o u t r a g e o u s  d e c i s i o n  in S w a n n e r . I r e q u e s t  t h a t  y o u  t a k e  
a c t i o n  t o  i n t r o d u c e  l e g i s l a t i o n  t o  a m e n d  T i t l e  18 t o  c o r r e c t  
t h i s  s i t u a t i o n ;  f o r  e x a m p l e ,  by e x e m p t i n g  f r o m  t h e  S t a t e  a n t i­
m a r r i a g e  s t a t u s  d i s c r i m i n a t i o n  law t h o s e  i n d i v i d u a l s  w i t h  
r e l i g i o u s  c o n v i c t i o n s  a g a i n s t  c o h a b i t a t i o n  or b y  a m e n d i n g  t h e  
s t a t u t e ' s  d e f i n i t i o n  of " m a r r i a g e  s t a t u s "  to  n o t  i n c l u d e  
" c o h a b i t a t i o n "  o r  " h o m o s e x u a l i t y "  ( a f t e r  all, w a s n ' t  t h e  
p r i m a r y  f o c u s  o f  t h i s  l a w  t o  p r o t e c t  s i n g l e  p a r e n t  f a m i l i e s  
f r o m  d i s c r i m i n a t i o n  in h o u s i n g  a n d  s i n g l e  i n d i v i d u a l s  f r o m  
d i s c r i m i n a t i o n  in e m p l o y m e n t ? )

I w o u l d  a l s o  a p p r e c i a t e  h e a r i n g  f r o m  y o u  as to  h o w  I 
m i g h t  a s s i s t  in r e c t i f y i n g  t h i s  s i t u a t i o n -  Is t h e r e  a m e m b e r  
of t h e  A n c h o r a g e  M u n i c i p a l  A s s e m b l y  t h a t  w i l l  l e n d  a f r i e n d l y  
e a r  t o  a r e q u e s t  t h a t  A M C  5 . 2 0 . 0 2 0  b e  a m e n d e d ?  T h a n k  y o u  f o r  
y o u r  c o n s i d e r a t i o n .

Y o u r s  truly,

K e v i n  G. C l a r k s o n

KGCrljk
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Noci c e :  T h i s  o p i n i o n  is s u o j e c r  co formai c o r r e c t i o n  b e f o r e

o u b l i c a c i o n  in the P a c i f i c  R e p o r t e r.  P e a a e r s  are r e q u e s t e d  to b r i n g  

e r r o r s  to the a t t e n t i o n  of the C l e r k  of the A p p e l l a t e  Cour ts ,  303 

K Street, A n c h o r a g e,  AJC 99501.

T H E  S U P R E M E  C O U R T  O F  T H E  S T A T E  O F  A L A S K A

T O M  S W A N N E R ,  d / b / a  
W H I T E H A L L  P R O P E R T I E S ,

A p p e l l a n t ,

v s .

A N C H O R A G E  E Q U A L  R I G H T S  
C O M M I S S I O N ,  P A U L  L. 
C O N N E R T Y ,  E X E C U T I V E  
D I R E C T O R ,  e x  rel. J O S E P H  
B O W L E S ,  W I L L I A M  F. H A R P E R ,  
a.id D E E  M O O S E ,

A p p e l l e e s .
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[No. 4049 - Fer-'uarv 11, 1994]

O n  A p p e a l  f r o m  t h e  S u p e r i o r  Court: of t h e  S t a t e  
of A l a s k a ,  T h i r d  J u d i c i a l  D i s t r i c t ,  A n c h o r a g e ,  

K a r e n  L. H u nt, Judge.

A p p e a r a n c e s :  S t e p h e n  S. De L i s i o ,  S t a i e v
D e L i s i o  & Cook, A n c h o r a g e ,  for A p p e l l a n t .  
C o n s t a n c e  E. L i v s e y ,  F a u l k n e r ,  3 a n f i e l d ,  
D o o g a n  & H o l m e s ,  A n c h o r a g e ,  for A p p e l l e e s .

B e f o r e :  M o o r e ,  C h i e f  J u s t i c e ,  R a b i n o w i t z ,
B u r k e ,  M a t t h e w s ,  a n d  C o m p t o n ,  J u s t i c e s .

B U R K E ,  J u s t i c e .
M O O R E ,  C h i e f  J u s t i c e ,  d i s s e n t i n g .

S w a n n e r ,  d / b / a  W h i t e h a l l  P r o p e r t i e s ,  a p p e a l e d  the 

s u p e r i o r  c o u r t ' s  d e c i s i o n  w h i c h  a f f i r m e d  the A n c h o r a g e  E q u a l  R i g h t s  

C o m m i s s i o n ' s  (AERC) o r d e r  t h a t  S w a n n e r ' s  p o l i c y  a g a i n s t  r e n t i n g  to 

u n m a r r i e d  c o u p l e s  c o n s t i t u t e d  u n l a w f u l  d i s c r i m i n a t i o n  b a s e d  on 

m a r i t a l  s t a t u s .  S w a n n e r  d i s p u t e s  t h e  d e c i s i o n  a n d  c o n t e n d s  t h a t



e n f o r c i n g  t h e  a p p l i c a b l e  s t a t u t e  a n d  m u n i c i p a l  o r d i n a n c e  v i o l a t e s  

nis c o n s t i t u t i o n a l  r i g h t  to f r e e  e x e r c i s e  of h i s  r e l i g i o n  u n d e r  the 

U n i t e d  S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s .  S w a n n e r  c l a i m s  t h e  A E R C  

d e p r i v e d  h i m  of d u e  p r o c e s s  by a d o p t i n g  t h e  h e a r i n g  e x a m i n e r ' s  

r e c o m m e n d e d  d e c i s i o n  a n d  p r o p o s e d  o r d e r  w i t h o u t  i t s e l f  c o n d u c t i n g  

a n  i n d e p e n d e n t  r e v i e w  of t h e  c a s e  on  its m e r i t s  a n d  by f a i l i n g  to 

n o t i f y  h i m  t h a t  it w o u l d  d o  so.

W e  h o l d  t h a t  S w a n n e r  d i s c r i m i n a t e d  a g a i n s t  t h e  p o t e n t i a l  

t e n a n t s  b a s e d  on t h e i r  m a r i t a l  s t a t u s .  We  f u r t h e r  h o l d  th a t  

e n f o r c i n g  t h e  f a i r  h o u s i n g  laws d o e s  n o t  d e p r i v e  h i m  of his r i g h t  

to f r e e  e x e r c i s e  of his r e l i g i o n .  T h e  p r o c e e d i n g s  o f  t h e  A E R C  d i d  

n o t  d e p r i v e  S w a n n e r  of h i s  r i g h t  t o  d u e  p r o c e s s  of law. W e  a f f i r m  

t h e  A E R C  a n d  s u p e r i o r  c o u r t  d e c i s i o n s .

I. F A C T S  A N D  P R O C E E D I N G S  B E L O W

J o s e p h  B o w l e s ,  W i l l i a m  F. H a r p e r ,  a n d  D e e  M o o s e  f i l e d  

t h r e e  s e p a r a t e  c o m p l a i n t s  o f  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  in the 

r e n t a l  o f  r e a l  p r o p e r t y  in A n c h o r a g e .  T h e  c o m p l a i n a n t s  a l l e g e d  

t h a t  T o m  S w a n n e r ,  d o i n g  b u s i n e s s  as W h i t e h a l l  P r o p e r t i e s ,  v i o l a t e d  

m u n i c i p a l  a n d  s t a t e  a n t i - d i s c r i m i n a t i o n  laws, A n c h o r a g e  M u n i c i p a l  

C o d e  (AMC) 5.2.0.020 a n d  A S  1 8 . 8 0 . 2 4 0 .  S w a n n e r  r e f u s e d  to  r e n t  or 

a l l o w  i n s p e c t i o n  of r e s i d e n t i a l  p r o p e r t i e s  a f t e r  l e a r n i n g  t h a t  e a c h  

c o m p l a i n a n t  i n t e n d e d  to l i v e  w i t h  a m e m b e r  of t h e  o p p o s i t e  s e x  to 

w h o m  h e  o r  s h e  w a s  n o t  m a r r i e d .

W h i l e  S w a n n e r  d i d  n o t  s p e c i f i c a l l y  r e c a l l  h a v i n g  

c o n v e r s a t i o n s  w i t h  B o w l e s ,  H a r p e r ,  o r  M o o s e ,  h e  r e a d i l y  a d m i t t e d  

h a v i n g  a p o l i c y  of r e f u s i n g  t o  r e n t  to a n y  u n m a r r i e d  c o u p l e  w h o



i n t e n d  to l i v e  t o g e t h e r  on t h e  p r o p e r t y .  S w a n n e r 1s r e f u s a l  to rent 

or  s h o w  p r o p e r t y  to u n m a r r i e d  c o u p l e s  is b a s e d  on nis C h r i s t i a n  

r e l i g i o u s  b e l i e f s .  U n d e r  S w a n n e r ' s  r e l i g i o u s  bel i e f s ,  ev e n  a n o n -  

s e x u a l  l i v i n g  a r r a n g e m e n t  by r o o m m a t e s  of the o p p o s i t e  sex is 

i m m o r a l  a n d  s i n f u l  b e c a u s e  s u c h  an a r r a n g e m e n t  s u g g e s t s  the 

a p p e a r a n c e  of i m m o r a l i t y .  It is u n d i s p u t e d  t h a t  S w a n n e r  r e j e c t e d  

e a c h  c o m p l a i n a n t  as a t e n a n t  b e c a u s e  of t h i s  p o l i c y  a n d  for no 

o t h e r  reason.

A . P r o c e e d i n g s  b e f o r e  the A n c h o r a g e  E a ual P.ichts
C o m m i s s i o n

T h e  A E R C  c o n s o l i d a t e d  the t h r e e  c a s e s  for h e a r i n g  and 

a p p o i n t e d  R o b e r t  W. L a u a a u  as h e a r i n g  e x a m i n e r  on A p r i l  o, 1990. 

L a u d a u  c o n d u c t e d  a h e a r i n g  on O c t o b e r  9 a n d  11, 1990 and i s s u e d  a 

2 5 - p a g e  R e c o m m e n d e d  D e c i s i o n  and p r o p o s e d  o r d e r  in f a v o r  of the 

c o m p l a i n a n t s  o n  J a n u a r y  7, 1991. He s e r v e d  the r e c o m m e n d e d

d e c i s i o n  to S w a n n e r ' s  c o u n s e l  and the A E R C  on J a n u a r y  7, 1991.

P u r s u a n t  to the A E R C ' s  a d m i n i s t r a t i v e  r u l e s  of p r o c e d u r e  

in e f f e c t  at the time, e a c h  p a r t y  h a d  ten d a y s  a f t e r  r e c e i p t  of 

t h e  r e c o m m e n d e d  d e c i s i o n  to s u b m i t  w r i t t e n  o b j e c t i o n s .  

A M C  5 . 1 0 . 0 1 5 ( A ) .  W h e n  the A E R C  r e c e i v e s  o b j e c t i o n s ,  the

r e g u l a t i o n s  p r o v i d e  for its r e v i e w  of the r e c o r d  and m o d i f i c a t i o n  

o f  t h e  r e c o m m e n d e d  d e c i s i o n  w h e r e  a p p r o p r i a t e .  A M C  5 . 1 0 . 0 1 5 ( 3 ) .  

If t h e  p a r t i e s  fa i l  to  o b j e c t ,  the p r o p o s e d  d e c i s i o n  a u t o m a t i c a l l y  

b e c o m e s  final. A M C  5 . 1 0 . 0 1 5 ( A ) .  N e i t h e r  S w a n n e r  n o r  the A E R C  

s u b m i t t e d  w r i t t e n  o b j e c t i o n s .  O n  J a n u a r y  23, 1991, t h e  A E R C  i s s u e d  

a m e m o r a n d u m  s t a t i n g  that, p u r s u a n t  to A M C  5 . 1 0 . 0 1 5 ( A ) ,  the 

p a r t i e s '  f a i l u r e  to o b j e c t  to the h e a r i n g  e x a m i n e r ' s  r e c o m m e n d e d



d e c i s i o n  r e s u l t e d  in his p r o p o s e d  o r d e r  b e c o m i n g  f i n a l  on  

J a n u a r y  22, 1991. On  J a n u a r y  31, 1991, C h e r i  C. J a c o b u s ,  A E R C

C h a i r p e r s o n ,  i s s u e d  a N o t i c e  of F i n a l  O r d e r  w h i c h  a f f i r m e d  t h a t  t h e  

p r o p o s e d  o r d e r  b e c a m e  f i n a l  o n  J a n u a r y  22, 1991.

B . P r o c e e d i n g s  b e f o r e  t h e  S u p e r i o r  C o u r t

S w a n n e r  a p p e a l e d  to t h e  s u p e r i o r  c o u r t  or. M a r c h  3, 1991. 

J u d g e  K a r e n  L. H u n t  h e a r d  o r a l  a r g u m e n t  o n  M a y  IS, 1992 a n d  i s s u e d  

a w r i t t e n  d e c i s i o n  a n d  o r d e r  on A u g u s t  31, 1992. S h e  a f f i r m e d  t h e  

A E R C ' s  d e c i s i o n ,  h o l d i n g  t h a t  (a) Swanner'.: c o n d u c t  c o n s t i t u t e d  

u n l a w f u l  d i s c r i m i n a t i o n  b a s e d  u p o n  m a r i t a l  s t a t u s ;  (b) e n f o r c e m e n t  

of t h e  s t a t e  a n d  m u n i c i p a l  a n t i - d i s c r i m i n a t i o n  laws d o e s  n o t  

v i o l a t e  S w a n n e r ' s  c o n s t i t u t i o n a l  r i g h t s ,  purs'.ant to t h e  U.S. 

S u p r e m e  C o u r t ' s  d e c i s i o n  in E m p l o y m e n t  D i v i s i o n .  D e p a r t m e n t  of 

H u m a n  R e s o u r c e s  v. S m i t h . 494 U.S. 872 (1990), a n d  o u r  d e c i s i o n s  

in F r a n k  v. S t a t e . 604 P . 2d 1063 ( A l a s k a  1979) an I S e w a r d  c h a p e l .  

Inc. v. C i t y  of  S e w a r d . 655 P . 2d 1293 ( A l a s k a  19£2); a n d  (c) the 

a u t o m a t i c  f i n a l i z a t i o n  of t h e  A E R C ' s  d e c i s i o n  d i d  n o t  v i o l a t e  

S w a n n e r 's d u e  p r o c e s s  righ t s .

C . P r o c e e d i n g s  b e f o r e  t h i s  C o u r t

S w a n n e r  a p p e a l e d  to  t h i s  c o u r t  o n  S e p t e m b e r  13, 1992.

H e  c o n t e n d s  t h a t  t h e  s u p e r i o r  c o u r t  e r r e d  in f i n d i n g  t h a t  h e  

d i s c r i m i n a t e d  a g a i n s t  t h e  c o m p l a i n a n t s  o n  t h e  b a s i s  o f  m a r i t a l  

s t a t u s .  H e  c l a i m s  t h a t  h e  d o e s  n o t  d i s c r i m i n a t e  b a s e d  o n  m a r i t a l  

s t a t u s ,  b u t  e v e n  if h e  does, h e  is e x c u s e d  f r o m  c o m p l i a n c e  w i t h  

t h e  a n t i - d i s c r i m i n a t i o n  laws b e c a u s e  o f  h i s  f u n d a m e n t a l  r i g h t  t o  

t h e  f r e e  e x e r c i s e  of h i s  r e l i g i o n ,  g u a r a n t e e d  b y  t h e  A l a s k a  a n d

-4- 4049



U n i t e d  S t a t e s  C o n s t i t u t i o n s .  He a l s o  c l a i m s  t h a t  the a u t o m a t i c  

f i n a l i z a t i o n  of t h e  A E R C ' s  d e c i s i o n  v i o l a t e s  his d u e  p r o c e s s  r i g h t s  

u n d e r  t h e  A l a s k a  a n d  U n i t e d  St a t e s  C o n s t i t u t i o n s . 1

II. D I S C U S S I O N

A. S w a n n e r  V i o l a t e d  A M C  5 . 2 0 . 0 2 0  a n d  AS 1 8 . 8 0 . 2 4 0  
bv  D i s c r i m i n a t i n g  B a s e d  o n  M a r i t a l  S t a t u s

S w a n n e r  a r g u e s  t h a t  he d o e s  n o t  d i s c r i m i n a t e  a g a i n s t

i n d i v i d u a l s  b a s e d  on  t h e i r  m a r i t a l  s t a t u s  b e c a u s e  he w i l l  r e n t  to

p e o p l e  w h o  a r e  s i n g l e ,  m a r r i e d ,  w i d o w e d ,  d i v o r c e d ,  o r  s e p a r a t e d .

H o wever, h e  w i l l  n o t  r e n t  to  t h o s e  w h o m  he e x p e c t s  w i l l  e n g a g e  in

conduct: r e p u g n a n t  to h i s  r e l i g i o u s  b e l i e f s ,  n a m e l y  c o h a b i t a t i o n

o u c s i d e  of m a r r i a g e .  S w a n n e r  c o n s i d e r s  s u c h  c o h a b i t a t i o n  to be

f o r n i c a t i o n  a n d  i m m o r a l .

T h e  A E R C  r e s p o n d s  t h a t  the la w s  a t  i s s u e  d o  n o t  r e c o g n i z e

a d i s t i n c t i o n  b e t w e e n  " m a r i t a l  s c a t u s "  a n d  " c o h a b i t a t i o n . "  T h e

A E R C  c l a i m s  t h e  s t a t u t e s '  p l a i n  l a n g u a g e  d e m o n s t r a t e s  t h a t  " m a r i t a l

s t a t u s "  i n c l u d e s  c o h a b i t a t i n g  cou p l e s .

In F o r e m a n  v. A n c h o r a g e  E q u a l  R i g h t s  C o m m ' n . 779 P . 2d

1199, 1 2 0 1 - 0 3  ( A l a s k a  1989), we l o o k e d  a t  t h e  p l a i n  l a n g u a g e  of

E a c h  i s s u e  i n v o l v e s  the i n t e r p r e t a t i o n  a n d  c o n s t r u c t i o n  
of laws a n d  r e g u l a t i o n s .  O n  q u e s t i o n s  o f  l a w  a r i s i n g  on a p p e a l  
w h i c h  do  n o t  i n v o l v e  p a r t i c u l a r i z e d  a g e n c y  e x p e r t i s e ,  t h i s  c o u r t  
is to a p p l y  its o w n  i n d e p e n d e n t  j u d g m e n t .  K o d i a k  I s l a n d  B o r o u g h  
v. S t a t e  o f  A l a s k a ,  D e o ' t  o f  L a b o r . 853 P . 2d 1111, 1113 ( A l a s k a
1993); A l a s k a  T r a n s p .  C o m m ' n  v. A i r o a c  . I n c . . 685 P . 2d 1248, 1252 
(A l aska 1984). T h u s ,  as t h e  s u p e r i o r  c o u r t  f o u n d  a n d  b o t h  p a r t i e s  
agree, t h e  s u b s t i t u t i o n  of j u d g m e n t  s t a n d a r d  is t h e  a p p r o p r i a t e  
s t a n d a r d  o f  r e v i e w  on  t h e  i s s u e s  S w a n n e r  h a s  r a i s e d .



AS IS.30.240" and AMC 5.20.0203 and reviewed the intent behind the

A S  1 3 . 8 0 . 2 4 0  states:

U n l a w f u l  p r a c t i c e s  in t h e  s a l e  o r  r e n t a l  of real 
p r o p e r t y .  It is u n l a w f u l  . . .

(1) to  r e f u s e  to sell, lease, or  r e n t  t h e  r e a l  
p r o p e r t y  to a p e r s o n  b e c a u s e  of sex, m a r i t a l  
s t a t u s ,  c h a n g e s  in m a r i t a l  s t a t u s

(3) t o  m a k e  a w r i t t e n  o r  o r a l  i n q u i r y  or 
r e c o r d  of the sex, m a r i t a l  s t a t u s ,  c h a n g e s  in 
m a r i t a l  s t a t u s  . . .  of a p e r s o n  s e e k i n g  to 
buy, l e a s e  cr r e n t  r e a l  p r o p e r t y ;

(5) to r e p r e s e n t  to a p e r s o n  t h a t  r e a l  p r o p e r t y  
is n o t  a v a i l a b l e  for i n s p e c t i o n ,  sale, rental, 
o r  l e a s e  w h e n  in f a c t  it is so a v a i l a b l e ,  or 
t o  r e f u s e  to a l l o w  a p e r s o n  t o  i n s p e c t  r e a l  
p r o p e r t y  b e c a u s e  of t h e  . . . m a r i t a l  s t a tus,
c h a n g e  in m a r i t a l  s t a t u s  . . .  of t h a t  p e r s o n

A M C  5 . 2 0 . 0 2 0  p r o v i c a s :

E x c e p t  in t h e  i n d . v i d u a l  h o m e  w h e r e i n  t h e  
r e n t e r  o r  l e s s e e  w c  Id s h a r e  c o m m o n  l i v i n g  
a r e a s  w i t h  t h e  owner, l e s sor, m a n a g e r ,  a g e n t  
o r  o t h e r  p e r s o n ,  it is u n l a w f u l .  . .

A. T o  r e f u s e  to . . . r e n t  t h e  r e a l  p r o p e r t y  
t o  a p e r s o n  b e c a u s e  of . . . m a r i t a l  s t a t u s

• .  ;

C. T o  m a k e  a w r i t t e n  or o r a l  i n q u i r y  or  r e c o r d  
of t h e  . . . m a r i t a l  s t a t u s  . . .  of a p e r s o n  
s e e k i n g  t o  . . . r e n t  r e a l  p r o p e r t y ;

E. T o  r e p r e s e n t  to  a p e r s o n  t h a t  r e a l  p r o p e r t y  
is n o t  a v a i l a b l e  for i n s p e c t i o n  . . . [or]
r e n t a l  . . . w h e n  in f a c t  it is a v a i l a b l e ,  or

( c o n t i n u e d . ..)



a n t i - d i s c r i m i n a t i o n  laws. In F o r e m a n . a l a n d l o r d  w h o  r e f u s e d  to 

r e n t  t o  an u n m a r r i e d  c o u p l e  a r g u e d  t h a t  the laws d i d  n o t  p r o t e c t  

t h e  i n t e r e s t s  of u n m a r r i e d  co u p l e s .  I d . ac 1201. We h e l d  t h a t  the 

l a n d l o r d ' s  p o l i c y  a g a i n s t  r e n t i n g  to u n m a r r i e d  c o u p l e s  u n l a w f u l l y  

d i s c r i m i n a t e d  on  t h e  b a s i s  of m a r i t a l  stat u s .  I d . a t  1203. We 

r e a s o n e d  t h a t  b e c a u s e  the l a n d l o r d  w o u l d  h a v e  r e n t e d  to the 

p r o s p e c t i v e  t e n a n t s  h a d  t h e y  b e e n  m a r r i e d ,  a n d  he  r e f u s e d  to  rent, 

t h e  p r o p e r t y  o n l y  a f t e r  l e a r n i n g  t h e  c o u p l e  w a s  n o t  m a r r i e d ,  

" f t ] h i s  c o n s t i t u t e s  u n l a w f u l  d i s c r i m i n a t i o n  b a s e d  o n  m a r i t a l  

s t a t u s . "  I d . T h e  s a m e  r e a s o n i n g  a p p l i e s  here. B e c a u s e  S w a n n e r  

w o u l d  h a v e  r e n t e d  the p r o p e r t i e s  to the c o u p l e s  h a d  t h e y  b e e n  

m a r r i e d ,  a n d  h e  r e f u s e d  to r e n t  the p r o p e r t y  o n l y  a f t e r  h e  l e a r n e d  

t h e y  w e r e  not, S w a n n e r  u n l a w f u l l y  d i s c r i m i n a t e d  on t h e  b a s i s  of 

m a r i t a l  s t a t u s . 4

3 (. . . c o n t i n u e d )

t o  r e f u s e  a p e r s o n  t h e  r i g h t  to i n s p e c t  r e a l  
p r o p e r t y ,  b e c a u s e  of the . . . m a r i t a l  s t a t u s  
. . . of  t h a t  p e r s o n  . . . ;

4 S w a n n e r  a g r e e s  t h a t  t h e  laws at i s s u e  f o r b i d  
d i s c r i m i n a t i o n  o n  t h e  b a s i s  of m a r i t a l  s t a t u s .  H o w e v e r ,  he 
c o n t e n d s  t h a t  h e  d i d  n o t  d i s c r i m i n a t e  a g a i n s t  a n y o n e  o n  t h e  b a s i s  
of h i s  o r  h e r  m a r i t a l  s t a t u s .  I n stead, h e  a s s e r t s  t h a t  h e  
d i s c r i m i n a t e s  o n  t h e  b a s i s  of  c o n d u c t ,  w h i c h  is n o t  p r o h i b i t e d  by 
t h e  s t a t u t e s .

T h e  d e f i n i t i o n  of " c o h a b i t "  d e m o n s t r a t e s  t h a t  m a r i t a l  
s t a t u s  a n d  c o n d u c t  a r e  i n e x t r i c a b l y  c o m b i n e d .  " C o h a b i t "  m e a n s  "to 
l i v e  t o g e t h e r  i n  a s e x u a l  r e l a t i o n s h i p  w h e n  n o t  l e g a l l y  m a r r i e d . "  
T h e  A m e r i c a n  H e r i t a g e  D i c t i o n a r y  259 ( 1 9 8 0 ) . S w a n n e r  c a n n o t
r e a s o n a b l y  c l a i m  t h a t  h e  d o e s  n o t  re n t  or  s h o w  p r o p e r t y  to 
c o h a b i t a t i n g  c o u p l e s  b a s e d  o n  t h e i r  c o n d u c t  ( l i v i n g  t o g e t h e r  
o u t s i d e  o f  m a r r i a g e )  a n d  n o t  t h e i r  m a r i t a l  s t a t u s  w h e n  t h e i r  
m a r i t a l  s t a t u s  ( u n m a r r i e d )  is w h a t  m a k e s  t h e i r  c o n d u c t  i m m o r a l  in 
h i s  o p i n i o n .  T h e  u n d i s p u t e d  f a c t s  d e m o n s t r a t e  t h a t  S w a n n e r  w o u l d  
h a v e  r e n t e d  t o  t h e  p r o s p e c t i v e  t e n a n t s  if t h e y  w e r e  m a r r i e d .

( c o n t i n u e d . ..)



3. E n f o r c e m e n t  of A M C  5 . 2 0 . 0 2 0  a n d  AS 1 8 . 3 0 . 2 4 0  
D o e s  N o t  V i o l a t e  S w a n n e r 1 a C o n s t i t u t i o n a l  R i a n t  
to t h e  F r e e  E x e r c i s e  of H i s  R e l i g i o n  U n d e r  the 
U n i t e d  S t a t e s  C o n s t i t u t i o n

S w a n n e r  c o n t e n d s  t h a t  e n f o r c e m e n t  of A M C  5 . 2 0 . 0 2 0  a n d  

A S  1 8 . 3 0 . 2 4 0  a g a i n s t  h i m  h a s  a c o e r c i v e  e f f e c t  o n  t h e  f r e e  e x e r c i s e  

of h i s  r e l i g i o u s  b e l i e f s .  H e  b e l i e v e s  t h a t  c o m p l i a n c e  w i t h  t h e s e  

l a w s  fo r c e s  h i m  to c h o o s e  b e t w e e n  his r e l i g i o u s  b e l i e f s  a n d  h i s  

l i v e l i h o o d .  H e  r e q u e s t s  t h a t  w e  a c c o m m o d a t e  h i s  r e l i g i o u s  b e l i e f s  

by c r e a t i n g  a n  e x e m p t i o n  to the s t a t u t e  a n d  o r d i n a n c e .  T h e  A E R C  

r e s p o n d s  t h a t  "it is n o t  S w a n n e r ' s  r e l i g i o u s  b e l i e f s  o e r  se w h i c h  

r u n  a f o u l  of o u r  a n t i - d i s c r i m i n a t i o n  laws, b u t  r a t h e r  h i s  a c t i o n s  

a n d  c o n d u c t  in a c o m m e r c i a l  s e t t i n g . "

T h e  F i r s t  A m e n d m e n t  to the U n i t e d  S t a t e s  C o n s t i t u t i o n  

p r o v i d e s  t h a t  " C o n g r e s s  s h a l l  m a k e  no law r e s p e c t i n g  an 

e s t a b l i s h m e n t  of r e l i g i o n ,  or  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  

t h e r e o f ;  . . . " U . S .  C o n s t ,  amend. I. T h e  F r e e  E x e r c i s e  C l a u s e

a p p l i e s  to  t h e  s t a t e s  b y  its i n c o r p o r a t i o n  i n t o  t h e  F o u r t e e n t h  

A m e n d m e n t .  S e e  C a n t w e l l  v. C o n n e c t i c u t . 310 U.S. 296, 303 (1940). 

It g r a n t s  a b s o l u t e  p r o t e c t i o n  to f r e e d o m  of b e l i e f  a n d  p r o f e s s i o n  

of faith, b u t  o n l y  l i m i t e d  p r o t e c t i o n  to c o n d u c t  d i c t a t e d  by 

r e l i g i o u s  b e l i e f .  S e e  E m p l o y m e n t  D i v . , D e o 11 of H u m a n  R e s o u r c e s  

v. S m i t h . 494 U.S. 872 (1990) ( n a r r o w i n g  t h e  s c o p e  of r e l i g i o u s

e x e m p t i o n s  u n d e r  t h e  F r e e  E x e r c i s e  C l a u s e  by u p h o l d i n g  a s t a t u t e

* ( . . . c o n t i n u e d )
S w a n n e r ' s  a r g u m e n t  t h a t  h e  d i s c r i m i n a t e d  a g a i n s t  t h e  p r o s p e c t i v e  
t e n a n t s  b a s e d  on  t h e i r  c o n d u c t  a n d  n o t  t h e i r  m a r i t a l  s t a t u s  is 
w i t h o u t  m e r i t .
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t h a t  c r i m i n a l’..zee p e y o t e  use, as a p p l i e d  to N a t i v e  A m e r i c a n  

r e l i g i o u s  c e r e m o n i e s ) .

S w a n n e r  c l a i m s  :hat w e  shculci a p p l y  the " c o m p e l l i n g  s t a t e  

i n t e r e s t "  t e s t  set f o r t h  in S h e r b e r t  v. V e r n e r . 274 U.S. 298 (1963) 

to d e t e r m i n e  w h e t h e r  t h e  laws at i s s u e  v i o l a t e  his r i g n t  to free 

e x e r c i s e  of r e l i g i o n  u n d e r  the U n i t e d  S t a t e s  C o n s t i t u t i o n . 5 

H o w e v e r ,  in S m i t h . t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  e x p r e s s l y  

r e j e c t e d  a p p l y i n g  the S h e r b e r t  t e s t  w h e r e  the iaw b e i n g  c n a i i e n g e d  

is g e n e r a l l y  a p p l i c a b l e ,  or, in o t h e r  words, w h e r e  the law is not 

d i r e c t e d  at a n y  p a r t i c u l a r  r e l i g i o u s  p r a c t i c e  or o b s e r v a n c e . 6 

S m i t h , 494 U.S. <. t 335. "[A] law th a t  is n e u t r a l  and of g e n e r a l

a p p l i c a b i l i t y  n e e d  n o t  be j u s t i f i e d  by a c o m p e l l i n g  g o v e r n m e n t a l

U n d e r  this b a l a n c i n g  test, a law t h a t  i n c i d e n t a l l y
b u r d e n s  a r e l i g i o u s  p r a c t i c e  m u s t  be j u s t i f i e d  by a c o m p e l l i n g
g o v e r n m e n t a l  interest. See S h e r b e r t ,  274 U.S. at 402, 406*.

6 T h e  C o u r t  s t a ted:

We c o n c l u d e  t o d a y  t h a t  t h e  s o u n d e r  a p p r o a c h ,  
a n d  the a p p r o a c h  in a c c o r d  w i t h  the va s t  
m a j o r i t y  of o u r  p r e c e d e n t s ,  is to h o l d  the
t e s t  i n a p p l i c a b l e  to s u c h  c h a l l e n g e s .  T h e  
g o v e r n m e n t ' s  a b i l i t y  to e n f o r c e  g e n e r a l l y  
a p p l i c a b l e  p r o h i b i t i o n s  of s o c i a l l y  h a r m f u l  
c on d u c t ,  l i k e  its a b i l i t y  to c a r r y  o u t  o t h e r  
a s p e c t s  of p u b l i c  p o l icy, " c a n n o t  d e p e n d  on 
m e a s u r i n g  the e f f e c t s  of a g o v e r n m e n t a l  a c t i o n  
o n  a r e l i g i o u s  o b j e c t o r ' s  s p i r i t u a l  
d e v e l o p m e n t . "  T o  m a k e  an i n d i v i d u a l ' s
o b l i g a t i o n  to o b e y  s u c h  a iaw c o n t i n g e n t  u p o n  
t he law's c o i n c i d e n c e  w i t h  his r e l i g i o u s  
b e l i e f s ,  e x c e p t  w h e r e  the S t a t e ' s  i n t e r e s t  is 
" c o m p e l l i n g "  —  p e r m i t t i n g  him, by v i r t u e  of 
h is b e liefs, "to b e c o m e  a law u n t o  h i m s e l f , "  - 
- c o n t r a d i c t s  b o t h  c o n s t i t u t i o n a l  t r a d i t i o n  
a n d  c o m m o n  sense.

494 U.S. a t  885 ( c i t a t i o n s  a n d  f o o t n o t e  o m i t t e d ) .
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;

interesT: e v e n  if the l a w  h a s  t h e  i n c i d e n t a l  e f f e c t  of b u r d e n i n g  a 

p a r t i c u l a r  r e l i g i o u s  p r a c t i c e . "  C h u r c h  of L u k u m i  S a b a l u  A v e  v. 

c i t y  of H i a l e a h . 113 S. Ct. 2217, 2 2 2 6  (1993) ( c i t i n g  S m i t h . 494 

U.S. 372 ( 1 9 9 0 ) ) . 7 " N e u t r a l i t y  a n d  g e n e r a l  a p p l i c a b i l i t y  a r e  

i n t e r r e l a t e d .  . . . [ F ] a i l u r e  to s a t i s f y  o n e  r e q u i r e m e n t  is a

l i k e l y  i n d i c a t i o n  t h a t  the o t h e r  h a s  not b e e n  s a t i s f i e d .  A iaw 

f a i l i n g  to s a t i s f y  t h e s e  r e q u i r e m e n t s  m u s t  be j u s t i f i e d  by a 

c o m p e l l i n g  g o v e r n m e n t a l  i n t e r e s t  a n d  m u s t  be n a r r o w l y  t a i l o r e d  to 

a d v a n c e  t h a t  i n t e r e s t . "  I d . at  2226.

T h e  f i r s t  s t e p  in d e t e r m i n i n g  w h e t h e r  a iaw is n e u t r a l  

is w h e t h e r  it d i s c r i m i n a t e s  on  its face. "A iaw l a c k s  f a c i a l  

n e u t r a l i t y  if it r e f e r s  to a r e l i g i o u s  p r a c t i c e  w i t h o u t  a s e c u l a r  

m e a n i n g  d i s c e r n a b l e  f r o m  t h e  l a n g u a g e  or c o n t e x t . "  I d . a t  2227. 

N e i t h e r  t h e  o r d i n a n c e  n o r  t h e  s t a t u t e  c o n t a i n  a n y  l a n g u a g e  s i n g l i n g  

o u t  a n y  r e l i g i o u s  g r o u p  or  p r a c t i c e .

E v e n  w h e n  a l a w  is f a c i a l l y  n e u t r a l ,  h o w e v e r ,  it m a y  n o t  

be n e u t r a l  if it is c r a f t e d  to i m p e d e  p a r t i c u l a r  r e l i g i o u s  c o n d u c t .  

I d . T h e s e  l a w s  c l e a r  t h a t  h u r d l e  as well. T h e  p u r p o s e  of 

A M C  5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  is to p r o h i b i t  d i s c r i m i n a t i o n  in t h e

In  C h u r c h  of L u k u m i  B a b a l u  A v e  v. C i t y  of H i a l e a h , 113
S. Ct. 2 2 1 7  (1993) , t h e  C o u r t  u s e d  t h e  F r e e  E x e r c i s e  C l a u s e  to
s t r i k e  do\wn c i t y  o r d i n a n c e s  t h a t  r e g u l a t e d  a n i m a l  s a c r i f i c e ,  b u t  
e f f e c t i v e l y  p r o h i b i t e d  o n l y  s a c r i f i c e  p r a c t i c e s  of t h e  S a n t e r i a  
r e l i g i o n .  T h e  C o u r t  h e l d  t h e  o r d i n a n c e s  f a i l e d  t o  s a t i s f y  t h e  
S m i t h  r e q u i r e m e n t s  b e c a u s e  t h e y  w e r e  n o t  n e u t r a l ,  g e n e r a l l y  
a p p l i c a b l e ,  n o r  n a r r o w l y  t a i l o r e d ,  a n d  d i d  n o t  a d v a n c e  c o m p e l l i n g  
g o v e r n m e n t a l  i n t e r e s t s .



r e n t a l  h o u s i n g  m a r k e t .  S w a n n e r  d o e s  not c l a i m  t h a t  t h e  p u r p o s e  of 

t h e  l a w s  is to  d i s c r i m i n a t e  a g a i n s t  p e o p l e  b a s e d  on r e l i g i o n ;  in 

fact, h e  c o n t e n d s  t h a t  t h e  laws d o  not e v e n  c o v e r  t h i s  k i n d  of 

d i s c r i m i n a t i o n .  T h e r e f o r e ,  t h e  l a w s  s a t i s f y  the r e q u i r e m e n t  of 

n e u t r a l i t y .

A d d i t i o n a l l y ,  t h e s e  laws a r e  g e n e r a l l y  a p p l i c a b l e .  T h e y  

a p p l y  t o  a l l  p e o p l e  i n v o l v e d  in r e n t i n g  or s e l l i n g  p r o p e r t y ,  and 

do n o t  s p e c i f y  o r  i m p l y  a p p l i c a b i l i t y  to a p a r t i c u l a r  r e l i g i o u s  

g roup. T h e r e f o r e ,  at l e a s t  u n d e r  t h e  g e n e r a l  rule, no c o m p e l l i n g  

s t a t e  i n t e r e s t  is n e c e s s a r y .

8 A S  1 3 . 3 0 . 2 0 0  

d i s c r i m i n a t i o n  laws:
s t a t e s  t h e  p u r p o s e or the

(a) It xS d e t e r m i n e d  a n d  d e c l a r e d  as a m a t t e r  
of l e g i s l a t i v e  f i n d i n g  t h a t  d i s c r i m i n a t i o n  
a g a i n s t  an i n h a b i t a n t  of t h e  s t a t e  b e c a u s e  of 
race, r e l i g i o n ,  c o l o r ,  n a t i o n a l  o r i g i n ,  age, 
sex, p h y s i c a l  o r  m e n t a l  d i s a b i l i t y ,  m a r i t a l  
s t a tus, c h a n g e s  in m a r i t a l  status, p r e g n a n c y  
or p a r e n t h o o d  is a m a t t e r  of p u b l i c  c o n c e r n  
a n d  t h a t  t h i s  d i s c r i m i n a t i o n  n o t  o n l y  
t h r e a t e n s  t h e  r i g h t s  a n d  p r i v i l e g e s  of t h e  
i n h a b i t a n t s  of t h e  s t a t e  b u t  a l s o  m e n a c e s  t h e  
i n s t i t u t i o n s  of t h e  sta' n a n d  t h r e a t e n s  peace, 
or d e r ,  h e a l t h ,  s a f e t y  d g e n e r a l  w e l f a r e  of 
t h e  s t a t e  a n d  its i n h a b x c a n t s .

(b) T h e r e f o r e ,  it is t h e  p o l i c y  of t h e  s t a t e  
a n d  t h e  p u r p o s e  o f  t h i s  c h a p t e r  to e l i m i n a t e  
a n d  p r e v e n t  d i s c r i m i n a t i o n  in e m p l o y m e n t ,  in 
c r e d i t  a n d  f i n a n c i n g  p r a c t i c e s ,  in p l a c e s  of 
p u b l i c  a c c o m m o d a t i o n ,  i n  h o u s i n g  
a c c o m m o d a t i o n s  a n d  in t h e  sale, lease, or  
r e n t a l  of r e a l  p r o p e r t y  b e c a u s e  of race, 
r e l i g i o n ,  color, n a t i o n a l  origin, sex, age, 
p h y s i c a l  or m e n t a l  d i s a b i l i t y ,  m a r i t a l  status, 
c h a n g e s  in m a r i t a l  s t a t u s ,  p r e g n a n c y  or  
p a r e n t h o o d .
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S m i t h  p r o v i d e s  o n e  g r o u n d  for j u d i c i a l  e x e m p t i o n s  f r o m  

c o m p l i a n c e  w i t h  n e u t r a l  l a w s  of g e n e r a l  a p p l i c a b i l i t y .  A c o u r t  m a y  

e x e m p t  a n  i n d i v i d u a l  f r o m  a law w h e r e  t h e  f a cts p r e s e n t  a h y b r i d  

s i t u a t i o n  w h e r e  art a d d i t i o n a l  c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t  is 

i m p l i c a t e d .  S m i t h . 494 U.S. at  3 8 1 - 3 2  . L i k e  t h e  a p p e l l a n t  in

S m i t h . S w a n n e r  d o e s  n o t  c o n t e n d  t h a t  t h e  laws in q u e s t i o n  h e r e  

i n f r i n g e  o n  a n y  c o n s t i t u t i o n a l  r i g h t  o t h e r  t h a n  h i s  r i g h t  t o  f r e e  

e x e r c i s e  o f  r e l i g i o n .  C o n s e q u e n t l y ,  t h i s  c a s e  d o e s  n o t  p r e s e n t  

s u c h  a " h y b r i d’' s i t u a t i o n .

W e  c o n c l u d e  t h a t  e n f o r c i n g  A M C  5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  

a g a i n s t  S w a n n e r  d o e s  n o t  v i o l a t e  h i s  r i g h t  to f r e e  e x e r c i s e  of 

r e l i g i o n  u n d e r  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .

C. E n f o r c e m e n t  of A M C  5 . 2 0 . 0 2 0  a n d  AS 1 8 . 8 0 . 2 4 0  
D o e s  N o t  V i o l a t e  S w a n n e r 1 s C o n s t i t u t i o n a l  R i g h t  
to  t h e  F r e e .E x e r c i s e  o f  H i s  R e l i g i o n  U n d e r  t h e  
A l a s k a  C o n s t i t u t i o n

S w a n n e r  d o e s  n o t  d i s p u t e  t h a t  t h e  o r d i n a n c e  a n d  s t a t u t e  

a r e  g e n e r a l l y  a p p l i c a b l e  a n d  n e u t r a l  u n d e r  S m i t h . b u t  a s s e r t s  t h a t  

" t h i s  d e c i s i o n  d o e s  n o t  m a n d a t e  u s e  of a less r e s t r i c t i v e  s t a n d a r d  

b y  s t a t e  c o u r t s  in i n t e r p r e t i n g  s t a t e  c o n s t i t u t i o n a l  p r o t e c t i o n . "

S w a n n e r  is c o r r e c t  in a s s e r t i n g  t h a t  a s t a t e  c o u r t  m a y  

p r o v i d e  g r e a t e r  p r o t e c t i o n  to t h e  f r e e  e x e r c i s e  of r e l i g i o n  u n d e r  

t h e  s t a t e  c o n s t i t u t i o n  t h a n  is n o w  p r o v i d e d  u n d e r  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n .  S e e . e.g. . R o b e r t s  v. S t a t e . 458 P. 2 d  340, 342

( A l a s k a  1969) ("We a r e  n o t  b o u n d  in e x p o u n d i n g  t h e  A l a s k a  

C o n s t i t u t i o n ' s  D e c l a r a t i o n  o f  R i g h t s  b y  t h e  d e c i s i o n s  o f  t h e  U n i t e d  

S t a t e s  S u p r e m e  Court, p a s t  o r  f u t u r e ,  w h i c h  e x p o u n d  i d e n t i c a l  or  

c l o s e l y  s i m i l a r  p r o v i s i o n s  of  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n .").



T hus, e v e n  t h o u g h  the Free E x e r c i s e  C l a u s e  o f  the A l a s k a  

C o n s t i t u t i o n  is i d e n t i c a l  to the Fr e e  E x e r c i s e  C l a u s e  of the U n i t e d  

S t a t e s  C o n s t i t u t i o n ,  w e  a r e  not r e q u i r e d  to a d o p t  a n d  a p p l y  t h e  

S m i t h  t e s t  to r e l i g i o u s  e x e m p t i o n  c a s e s  i n v o l v i n g  the A l a s k a  

C o n s t i t u t i o n  m e r e l y  b e c a u s e  the U n i t e d  S t a t e s  S u p r e m e  C o u r t  a d o p t e d  

t h a t  te s t  to d e t e r m i n e  the a p p l i c a b i l i t y  of r e l i g i o u s  e x e m p t i o n s  

u n d e r  the U n i t e d  S t a t e s  C o n s t i t u t i o n . 9 We  w i l l  a p p l y  F r a n k  v.

State, 604 P . 2d 1063 (Alaska 1979), to d e t e r m i n e  w h e t h e r  the a n t i -  

d i s c r i m i n a t i o n  laws v i o l a t e  S w a n n e r ' s  r i g h t  to free e x e r c i s e  u n d e r  

the A l a s k a  C o n s t i t u t i o n . 10

A l t h o u g h  t h e  S m i t h  d e c i s i o n  is p r e s e n t l y  v a l i d  in 
a n a l y z i n g  free e x e r c i s e  c h a l l e n g e s  u n d e r  the U n i t e d  S t a t e s  
C o n s t i t u t i o n ,  l e g a l  s c h o l a r s  h a v e  c r i t i c i z e d  the d e c i s i o n .  S e e  
D o u g l a s  L a y c o c k ,  T h e  R e m n a n t s  of F r e e  E x e r c i s e . 1990 Sup. Ct. Rev. 
1.

In t h e  r e c e n t l y  e n a c t e d  R e l i g i o u s  F r e e d o m  R e s t o r a t i o n  A c t  
of 1993, 107 Stat. 1488 (1993), the U n i t e d  S t a t e s  C o n g r e s s  s t a t e d
t h a t  in S m i t h . the " S u p r e m e  C o u r t  v i r t u a l l y  e l i m i n a t e d  the 
r e q u i r e m e n t  t h a t  t h e  g o v e r n m e n t  j u s t i f y  b u r d e n s  o n  r e l i g i o u s  
e x e r c i s e  i m p o s e d  by  laws n e u t r a l  t o w a r d  r e l i g i o n "  a n d  t h a t  "t h e  
c o m p e l l i n g  i n t e r e s t  te s t  in p r i o r  F e d e r a l  c o u r t  r u l i n g s  is a 
w o r k a b l e  t e s t ."

10 S w a n n e r  n o t e s  th a t  two j u r i s d i c t i o n s  h a v e  h e l d  t h a t  a 
l a n d l o r d  m a y  r e f u s e  to r e n t  to u n m a r r i e d  c o u p l e s  b e c a u s e  of h i s / h e r  
r e l i g i o u s  b e l i e f s .  H e  c i t e s  to d e c i s i o n s  fr o m  M i n n e s o t a  a n d  
C a l i f o r n i a  f o r  the p r o p o s i t i o n  t h a t  e n f o r c e m e n t  of t h e  a n t i -  
d i s c r i m i n a t i o n  la w s  a g a i n s t  h i m  v i o l a t e s  h i s  r i g h t  to fr e e  
e x e r c i s e .  In M i n n e s o t a  v. F r e n c h . 460 N . W . 2 d  2 (Minn. 1990), t h e  
M i n n e s o t a  S u p r e m e  C o u r t  h e l d  t h a t  a l a n d l o r d ' s  r e f u s a l  to r e n t  to 
a n  u n m a r r i e d  c o u p l e  d i d  n o t  v i o l a t e  M i n n e s o t a ' s  a n t i - d i s c r i m i n a t i o n  
l a w s  a n d  e n f o r c i n g  s u c h  laws w o u l d  v i o l a t e  the l a n d l o r d ' s  f r e e  
e x e r c i s e  r i g h t .  H o w e v e r ,  in F r e n c h . t h e  a n t i - d i s c r i m i n a t i o n  laws 
a t  i s s u e  did. n o t  d e f i n e  o r  o t h e r w i s e  e x p l a i n  the t e r m  " m a r i t a l  
s t a t u s . "  T h e  c o u r t  c o n c l u d e d  t h a t  t h e  M i n n e s o t a  L e g i s l a t u r e  d i d  
n o t  i n t e n d  to i n c l u d e  u n m a r r i e d  c o u p l e s  in t h e  d e f i n i t i o n .  C f . 
F o r e m a n , 779 P . 2d a t  1203 ( h o l d i n g  u n m a r r i e d  c o u p l e s  a r e  i n c l u d e d  
w i t h i n  t h e  s t a t e  a n d  m u n i c i p a l  p r o h i b i t i o n s  a g a i n s t  d i s c r i m i n a t i o n  
b a s e d  on m a r i t a l  s t a t u s ) .  M o r e o v e r ,  the M i n n e s o t a  c o u r t  r e l i e d  on

( c o n t i n u e d . ..)
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I n  F r a n k  v .  S t a t e , w e  a d o p t e d  t h e  S h e r b e r t  t e s t  t o  

d e t e r m i n e  w h e t h e r  t h e  F r e e  E x e r c i s e  C l a u s e  o t *  t h e  A l a s k a  

C o n s t i t u t i o n  r e q u i r e s  a n  e x e m p t i o n  t o  a  f a c i a l l y  n e u t r a l  l a w . 11  

6 0 4  P . 2 d  a t  1 0 7 0 .  W e  h e l d  t h a t  t o  i n v o k e  a  r e l i g i o u s  e x e m p t i o n ,  

t h r e e  r e q u i r e m e n t s  m u s t  b e  m e t :  ( 1 )  a  r e l i g i o n  i s  i n v o l v e d ,  ( 2 )

t h e  c o n d u c t  i n  q u e s t i o n  i s  r e l i g i o u s l y  b a s e d ,  a n d  ( 3 )  t h e  c l a i m a n t  

i s  s i n c e r e  i n  h i s / h e r  r e l i g i o u s  b e l i e f .  I d .  a t  1 0 7 1  ( c i t i n g  

W i s c o n s i n  v .  Y o d e r . 4 0 6  U . S .  2 0 5 ,  2 1 5 - 1 6  ( 1 9 7 2 ) ) .  O n c e  t h e s e  t h r e e  

r e q u i r e m e n t s  a r e  m e t ,  "  [ r ] e l i g i o u s l y  i m p e l l e d  a c t i o n s  c a n  b e  

f o r b i d d e n  o n l y  ' w h e r e  t h e y  p o s e  s o m e  s u b s t a n t i a l  t h r e a t  t o  p u b l i c

1 0 ( .  .  . c o n t i n u e d )

t h e  c r i m i n a l  a n t i - f o r n i c a t i o n  s t a t u t e  t h e n  i n  e f f e c t .  I n  c o n t r a s t ,  

A l a s k a ' s  f o r n i c a t i o n  p r o v i s i o n  w a s  r e p e a l e d  w e l l  b e f o r e  t h e  

d i s c r i m i n a t o r y  c o n d u c t  g i v i n g  r i s e  t o  t h i s  c a s e  o c c u r r e d .  C o m p a r e  

F r e n c h , 4 6 0  N . W . 2 d  a t  1 0 ,  w i t h  F o r e m a n ,  7 7 9  P . 2 d  a t  1 2 0 2 .  F u r t h e r ,  

t h e  F r e n c h  c o u r t  r e l i e d  o n  t h e  M i n n e s o t a  C o n s t i t u t i o n ,  a r t i c l e  I ,  

s e c t i o n  1 6 ,  w h i c h  c o n t a i n s  v e r y  d i f f e r e n t  l a n g u a g e  f r o m  t h e  A l a s k a  

C o n s t i t u t i o n .  S e e  F r e n c h ,  4 6 0  N . W . 2 d  a t  9 .

I n  D o n a h u e  v .  F a i r  E m p l o y m e n t  H o u s i n g  C o m m ' n . 2  C a l .  

R p t r .  2 d  3 2  ( C a l .  A p p .  1 9 9 1 ) ,  r e v i e w  g r a n t e d  a n d  o p i n i o n

s u p e r s e d e d ,  8 2 5  P .  2 d  7 6 6  ( C a l .  1 9 9 2 ) ,  d i s m i s s e d  a s  i m p r o v i d e n t l y  

g r a n t e d ,  N o .  S - 0 2 4 5 3 8  ( O c t .  1 ,  1 9 9 3 ) ,  t h e  C a l i f o r n i a  C o u r t  o f

A p p e a l  h e l d  t h a t  a l t h o u g h  t h e  l a n d l o r d s '  c o n d u c t  d i d  c o n s t i t u t e  

p r o h i b i t e d  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  t h e  l a n d l o r d s  w e r e  

e n t i t l e d  t o  a n  e x e m p t i o n  f r o m  t h e  a n t i - d i s c r i m i n a t i o n  l a w s  b e c a u s e  

o f  t h e i r  r e l i g i o u s  b e l i e f s .  T h e  c o u r t  b a s e d  i t s  d e c i s i o n  " o n  

i n d e p e n d e n t  s t a t e  c o n s t i t u t i o n a l  g r o u n d s . "  2  C a l .  R p t r .  2 d  a t  4 0 .  

H o w e v e r ,  t h e  C a l i f o r n i a  S u p r e m e  C o u r t  d e p u b l i s h e d  t h e  c o u r t  o f  

a p p e a l ' s  o p i n i o n ,  t h e r e b y  r e n d e r i n g  t h e  d e c i s i o n  u n c i t a b l e .

N e i t h e r  c a s e  p r o v i d e s  t h i s  c o u r t  w i t h  m e a n i n g f u l  g u i d a n c e  

i n  i n t e r p r e t i n g  t h e  F r e e  E x e r c i s e  C l a u s e  o f  t h e  A l a s k a  

C o n s t i t u t i o n .

1 1  I n  S e w a r d  C h a p e l ,  I n c .  v .  C i t y  o f  S e w a r d , t h i s  c o u r t  

h e l d ,  " O u r  r u l i n g  i n  F r a n k  e s t a b l i s h e s  t h a t  t h e r e  a r e  s i t u a t i o n s  

i n  w h i c h  t h e  A l a s k a  C o n s t i t u t i o n  r e q u i r e s  t h e  s t a t e  o r  a  

m u n i c i p a l i t y  t o  e x c e p t  f r o m  a  f a c i a l l y  n e u t r a l  l a w  p e r s o n s  w h o s e  

r e l i g i o u s  b e l i e f s  d i c t a t e  t h a t  t h e y  n o t  c o m p l y  w i t h  t h e  l a w . "  6 5 5  

P . 2 d  1 2 9 3 ,  1 3 0 1  ( A l a s k a  1 9 8 2 )  ( f o o t n o t e  o m i t t e d ) .
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s a f e t y ,  p e a c e  o r  o r d e r ,  o r  w h e r e  r h e r e  a r e  c o m p e t i n g  g o v e r n m e n t a l  

i n t e r e s t s  ' o f  t h e  h i g h e s t ;  o r d e r  a n d  . . .  [ a r e ]  n o r  o t h e r w i s e

s e r v e d .  . . . ' "  S e w a r d  C h a p e l ,  I n c .  v .  C i t y  o f  S e w a r d .  6 5 5  P .  2 d

1 2 9 3 ,  1 3 0 1  n . 3 3  ( A l a s k a  1 9 8 2 )  ( q u o t i n g  F r a n k , 6 0 4  P . 2 d  a t  1 0 7 0 ) .

S w a n n e r  c l e a r l y  s a t i s f i e s  t h e  f i r s t  a n d  t h i r d  

r e q u i r e m e n t s  t o  i n v o k e  a n  e x c e p t i o n  t o  t h e  l a w s  u n d e r  t h e  F r e e  

E x e r c i s e  C l a u s e .  N o  o n e  d i s p u t e s  t h a t  a  r e l i g i o n  i s  i n v o l v e d  h e r e  

( C h r i s t i a n i t y ) , o r  t h a t  S w a n n e r  i s  s i n c e r e  i n  h i s  r e l i g i o u s - b e l i e f  

t h a t  c o h a b i t a t i o n  i s  a  s i n  a n d  b y  r e n t i n g  t o  c o h a b i t a t o r s ,  h e  i s  

f a c i l i t a t i n g  t h e  s i n .  H o w e v e r ,  t h e  s u p e r i o r  c o u r t  h e l d  t h a t  h e  d i d  

n o t  m e e t  t h e  s e c o n d  r e q u i r e m e n t  t h a t  h i s  c o n d u c t  w a s  r e l i g i o u s l y  

b a s e d  b e c a u s e  " ( n j o t h i n g  i n  t h e  r e c o r d  p e r m i t s  a  f i n d i n g  t h a t  

r e f u s i n g  t o  r e n t  t o  c o h a b i t i n g  u n m a r r i e d  c o u p l e s  i s  a  r e l i g i o u s  

r i t u a l ,  c e r e m o n y  o r  p r a c t i c e  d e e p l y  r o o t e d  i n  r e l i g i o u s  b e l i e f . "  

S w a n n e r ' s  c l a i m  t h a t  t h e  s u p e r i o r  c o u r t  m i s i n t e r p r e t e d  F r a n k  v .  

S t a t e  a s  l i m i t i n g  f r e e  e x e r c i s e  r i g h t s  o n l y  t o  r i t u a l  o r  c e r e m o n y  

h a s  m e r i t .  I n  F r a n k , w e  d e t e r m i n e d  t h a t  t h e  a c t i o n  a t  i s s u e  w a s  

a  p r a c t i c e  d e e p l y  r o o t e d  i n  r e l i g i o n .  6 0 4  P .  2 d  a c  1 0 7 2 - 7 3  .  

H o w e v e r ,  w e  d i d  n o t  i n t e n d  t o  l i m i t  f r e e  e x e r c i s e  r i g h t s  o n l y  t o  

a c t i o n s  r o o t e d  i n  r e l i g i o u s  r i t u a l s ,  c e r e m o n i e s ,  o r  p r a c t i c e s .  T o  

m e e t  t h e  s e c o n d  r e q u i r e m e n t ,  a  p a r t y  m u s t  d e m o n s t r a t e  t h a t  t h e  

c o n d u c t  i n  q u e s t i o n  i s  r e l i g i o u s l y  b a s e d ;  t h i s  d e t e r m i n a t i o n  i s  n o t  

l i m i t e d  t o  a c t i o n s  r e s u l t i n g  f r o m  r e l i g i o u s  r i t u a l s .  S w a n n e r ' s  

r e f u s a l  t o  r e n t  t o  u n m a r r i e d  c o u p l e s  i s  n o t  w i t h o u t  a n  a r g u a b l e  

b a s i s  i n  s o m e  t e n e t s  o f  t h e  d i v e r s e  C h r i s t i a n  f a i t h ,  a n d  t h e r e f o r e ,  

h i s  c o n d u c t  i s  s u f f i c i e n t l y  r e l i g i o u s l y  b a s e d  t o  m e e t  o u r
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c o n s t i t u t i o n a l  t e s t .  A l t h o u g h  S w a n n e r  m e e t s  t h e  t h r e e  p r e l i m i n a r y  

r e q u i r e m e n t s  t o  i n v o k e  a n  e x c e p t i o n  t o  t h e  a n t i - d i s c r i m i n a t i o n  

l a w s ,  t h e  a n a l y s i s  d o e s  n o t  e n d  h e r e .

A s  d i s c u s s e d  p r e v i o u s l y ,  a  r e l i g i o u s  e x e m p t i o n  w i l l  n o t  

b e  g r a n t e d  i f  t h e  r e l i g i o u s l y  i m p e l l e d  a c t i o n  p o s e s  " s o m e  

s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  p e a c e  o r  o r d e r  o r  w h e r e  t h e r e  

a r e  c o m p e t i n g  s t a t e  i n t e r e s t s  o f  t h e  h i g h e s t  o r d e r . "  F r a n k . 6 0 4  

P .  2 d  a t  1 0 7 0 .  T h e  q u e s t i o n  i s  w h e t h e r  S w a n n e r ' s  c o n d u c t  p o s e s  a 

t h r e a t  t o  p u b l i c  s a f e t y ,  p e a c e  o r  o r d e r ,  o r  w h e t h e r  t h e  

g o v e r n m e n t a l  i n t e r e s t  i n  a b o l i s h i n g  i m p r o p e r  d i s c r i m i n a t i o n  i n  

h o u s i n g  o u t w e i g h s  S w a n n e r 1 s  i n t e r e s t  i n  a c t i n g  b a s e d  o n  h i s  

r e l i g i o u s  b e l i e f s .

I n  o u r  v i e w ,  t h e  s e c o n d  p a r t  o f  t h e  t e s t  a d o p t e d  i n  F r a n k  

i s  a p p l i c a b l e  h e r e .  U n d e r  t h i s  p a r t  o f  t h e  F r a n k  t e s t ,  w e  m u s t  

d e t e r m i n e  w h e t h e r  " a  c o m p e t i n g  s t a t e  i n t e r e s t  o f  t h e  h i g h e s t  o r d e r  

e x i s t s . "  " T h e  q u e s t i o n  i s  w h e t h e r  t h a t  i n t e r e s t ,  o r  a n y  o t h e r ,  

w i l l  s u f f e r  i f  a n  e x e m p t i o n  i s  g r a n t e d  t o  a c c o m m o d a t e  t h e  r e l i g i o u s  

p r a c t i c e  a t  i s s u e . "  F r a n k ,  6 0 4  P .  2 d  a t  1 0 7 3 .  T h e  g o v e r n m e n t  

p o s s e s s e s  t w o  i n t e r e s t s  h e r e :  a  " d e r i v a t i v e "  i n t e r e s t  i n  e n s u r i n g

a c c e s s  t o  h o u s i n g  f o r  e v e r y o n e ,  a n d  a  " t r a n s a c t i o n a l "  i n t e r e s t  i n  

p r e v e n t i n g  i n d i v i d u a l  a c t s  o f  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  

c h a r a c t e r i s t i c s .  M o s t  f r e e  e x e r c i s e  c a s e s ,  i n c l u d i n g  F r a n k , 

i n v o l v e  " d e r i v a t i v e "  s t a t e  i n t e r e s t s .  I n  o t h e r  w o r d s ,  t h e  S t a t e  

d o e s  n o t  o b j e c t  t o  t h e  p a r t i c u l a r  a c t i v i t y  i n  w h i c h  t h e  i n d i v i d u a l  

w o u l d  l i k e  t o  e n g a g e ,  b u t  i s  c o n c e r n e d  a b o u t  s o m e  o t h e r  v a r i a b l e  

t h a t  t h e  a c t i v i t y  w i l l  a f f e c t .  T h i s  c a n  b e  c o n t r a s t e d  w i t h  a
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" t r a n s a c t i o n a l "  i n t e r e s t  i n  w h i c h  t h e  S t a t e  o b j e c t s  t o  t h e  s p e c i f i c  

d e s i r e d  a c t i v i t y  i t s e l f .

F o r  e x a m p l e ,  L n  F r a n k . t h i s  c o u r t  e x e m p t e d  a  C e n t r a l  

A l a s k a  A t h a b a s c a n  I n d i a n  n e e d i n g  m o o s e  m e a t  f o r  a  f u n e r a l  p o t l a t c h  

f r o m  s t a t e  h u n t i n g  r e g u l a t i o n s .  T h e  S t a t e  d i d  n o t  o b j e c t  t o  

k i l l i n g  m o o s e  p e r  s e  ( i n d e e d ,  i t  e x p r e s s l y  a l l o w s  m o o s e  h u n t i n g  i n  

s e a s o n ) ;  t h e  S t a t e ' s  d e r i v a t i v e  i n t e r e s t  w a s  i n  m a i n t a i n i n g  h e a l t h y  

m o o s e  p o p u l a t i o n s .  I n  t h e  i n s t a n t  c a s e ,  t h e  g o v e r n m e n t ' s  

d e r i v a t i v e  i n t e r e s t  i s  i n  p r o v i d i n g  a c c e s s  t o  h o u s i n g  f o r  a l l .  O n e  

c o u l d  a r g u e  t h a t  i f  a p r o s p e c t i v e  t e n a n t  f i n d s  a l t e r n a t i v e  h o u s i n g  

a f t e r  b e i n g  i n i t i a l l y  d e n i e d  b e c a u s e  o f  a  l a n d l o r d ' s  r e l j  j i o u s  

b e l i e f s ,  t h e  g o v e r n m e n t ' s  d e r i v a t i v e  i n t e r e s t  i s  s a t i s f i e d .  

H o w e v e r ,  t h e  g o v e r n m e n t  a l s o  p o s s e s s e s  a  t r a n s a c t i o n a l  i n t e r e s t  i n  

p r e v e n t i n g  a c t s  o f  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  

c h a r a c t e r i s t i c s  r e g a r d l e s s  o f  w h e t h e r  t h e  p r o s p e c t i v e  t e n a n t s  

u l t i m a t e l y  f i n d  a l t e r n a t i v e  h o u s i n g .

W e  l o o k  t o  P r i n c e  v .  C o m m o n w e a l t h  o f  M a s s a c h u s e t t s . 3 2 1  

U . S .  1 5 8  ( 1 9 4 3 ) ,  a s  a n  a n a l o g y .  I n  P r i n c e ,  t h e  U n i t e d  S t a t e s

S u p r e m e  C o u r t  r e f u s e d  t o  g r a n t  a n  e x e m p t i o n  t o  c h i l d  l a b o r  l a w s  f o r  

c h i l d r e n  d i s t r i b u t i n g  r e l i g i o u s  l i t e r a t u r e .  A s  i n  t h i s  c a s e ,  t h e  

s t a t e  h a d  a  t r a n s a c t i o n a l  i n t e r e s t :  p r e v e n t i n g  e x p l o i t a t i o n  o f

c h i l d r e n  i n  e m p l o y m e n t .  T h u s ,  t h e  s t a t e  o b j e c t e d  t o  c h i l d  l a b o r ,  

t h e  p a r t i c u l a r  a c t i v i t y  a t  i s s u e ,  p e r  s e ,  n o t  t o  a n  e f f e c t  o f  t h a t  

a c t i v i t y .  T h e  s t a t e  l e g i s l a t u r e  h a d  p r o h i b i t e d  c h i l d r e n  f r o m  

w o r k i n g  u n d e r  c e r t a i n  c o n d i t i o n s .  T h e r e f o r e ,  p e r m i t t i n g  a n y  c h i l d  

t o  w o r k  u n d e r  s u c h  c o n d i t i o n s  r e s u l t e d  i n  h a r m i n g  t h e  g o v e r n m e n t ' s
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t r a n s a c t i o n a l  i n t e r e s t .  T h i s  t r a n s a c t i o n a l  g o v e r n m e n t  i n t e r e s t  

d o e s  n o t  i n v o l v e  a n u m e r i c a l  c u t o f f  b e l o w  w h i c h  t h e  h a r m  i s  

i n s i g n i f i c a n t  u n l i k e  i n  F r a n k .

S i m i l a r l y ,  i n  t h e  i n s t a n t  c a s e ,  t h e  l e g i s l a t u r e  a n d  

m u n i c i p a l  a s s e m b l y  d e t e r m i n e d  t h a t  h o u s i n g  d i s c r i m i n a t i o n  b a s e d  o n  

i r r e l e v a n t  c h a r a c t e r i s t i c s  s h o u l d  b e  e l i m i n a t e d .  S e e  H o t e l .  M o t e l .  

R e s t a u r a n t .  E t c .  U n i o n  L o c a l  3 7 9  v .  T h o m a s . 5 5 1  ? . 2 d  9 4 2 ,  9 4 5

( A l a s k a  1 9 7 6 )  ( " ( T ] h e  s t a t u t o r y  s c h e m e  c o n s t i t u t e s  a  m a n d a t e  t o  t h e  

a g e n c y  t o  s e e k  o u t  a n d  e r a d i c a t e  d i s c r i m i n a t i o n  i n  . . . t h e  r e n t a l  

o f  r e a l  p r o p e r t y . " ) ;  L o o m i s  E l e c t r o n i c  P r o t e c t i o n .  I n c .  v .  

S c h a e f e r ,  5 4 9  P . 2 d  1 3 4  1 ,  1 3 4 3  ( A l a s k a  1 9 7 6 )  ( r e c o g n i z i n g  t h e  A l a s k a  

L e g i s l a t u r e ' s  " s t r o n g  s t a t e m e n t  o f  p u r p o s e  i n  e n a c t i n g  A S  1 8 . 3 0 ,  

a n d  i t s  a v o w e d  d e t e r m i n a t i o n  t o  p r o t e c t  t h e  c i v i l  r i g h t s  o f  a l l  

A l a s k a  c i t i z e n s . " ) ;  s e e  a l s o  A S  1 8 . 8 0 . 2 0 0 ;  A . L C  5 . 1 0 . 0 1 0 .  T h e  

e x i s t e n c e  o f  t h i s  t r a n s a c t i o n a l  i n t e r e s t  d i s t i n g u i s h e s  t h i s  c a s e  

f r o m  F r a n k  a n d  m o s t  o t h e r  f r e e  e x e r c i s e  c a s e s  w h e r e  c o u r t s  h a v e  

g r a n t e d  e x e m p t i o n s .  T h e  g o v e r n m e n t 1 z  t r a n s a c t i o n a l  i n t e r e s t  i n  

p r e v e n t i n g  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  c h a r a c t e r i s t i c s  

d i r e c t l y  c o n f l i c t s  w i t h  S w a n n e r ' s  r e f u s a l  t o  r e n t  t o  u n m a r r i e d  

c o u p l e s .  T h e  g o v e r n m e n t  v j . e w s  a c t s  o f  d i s c r i m i n a t i o n  a s  

i n d e p e n d e n t  s o c i a l  e v i l s  e v e n  i f  t h e  p r o s p e c t i v e  t e n a n t s  u l t i m a t e l y  

f i n d  h o u s i n g .  A l l o w i n g  h o u s i n g  d i s c r i m i n a t i o n  t h a t  d e g r a d e s  

i n d i v i d u a l s ,  a f f r o n t s  h u m a n  d i g n i t y ,  a n d  l i m i t s  o n e ' s  o p p o r t u n i t i e s  

r e s u l t s  i n  h a r m i n g  t h e  g o v e r n m e n t ' s  t r a n s a c t i o n a l  i n t e r e s t  i n  

p r e v e n t i n g  s u c h  d i s c r i m i n a t i o n .  U n d e r  F r a n k , t h i s  i n t e r e s t  w i l l



c l e a r l y  " s u f f e r  i f  a n  e x e m p t i o n  i s  q r a n c e d  t o  a c c o m m o d a t e  t h e  

r e l i g i o u s  p r a c t i c e  a t  I s s u e . "

T h e  d i s s e n t  a t t e m p t s  t o  p r o v e  t h a t  t h e  s t a t e  d o e s  n o t  

v i e w  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i . n  h o u s i n g  a s  a  p r e s s i n g  p r o b l e m  

b y  p o i n t i n g  t o  o t h e r  a r e a s  i n  w h i c h  t h e  s t a t e  i t s e i f  d i s c r i m i n a t e s  

b a s e d  o n  m a r i t a l  s t a t u s .  H o w e v e r ,  t h o s e  a r e a s  a r e  e a s i l y  

d i s t i n g u i s h e d .  T h e  g o v e r n m e n t ' s  i n t e r e s t  h e r e  i s  i n  s p e c i f i c a l l y  

e l i m i n a t i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g ,  r a t h e r  t h a n  

e l i m i n a t i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  g e n e r a l .  T h e r e f o r e ,  

t h e  o t h e r  p o l i c i e s  w h i c h  a l l o w  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  a r e  

i r r e l e v a n t  i n  d e t e r m i n i n g  w h e t h e r  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  

e l i m i n a t i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g  i s  c o m p e l l i n g .

I n  t h e  e x a m p l e s  t h e  d i s s e n t  c i t e s ,  t r e a t i n g  m a r r i e d  

c o u p l e s  d i f f e r e n t l y  f r o m  u n m a r r i e d  c o u p l e s  i s  a r g u a b l y  n e c e s s a r y  

t o  a v o i d  f r a u d u l e n t  a v a i l m e n t  o f  b e n e f i t s  a v a i l a b l e  o n l y  t o  

s p o u s e s .  T h e  d i f f i c u l t y  o f  d i s c e r n i n g  w h o s e  b o n d s  a r e  g e n u i n e  a n d  

w h o s e  a r e  n o t  m a y  j u s t i f y  r e q u i r i n g  o f f i c i a l  c e r t i f i c a t i o n  o f  t h e  

b o n d s  v i a  a  m a r r i a g e  d o c u m e n t .  T h a t  p r o b l e m  i s  n o t  p r e s e n t  i n  

h o u s i n g  c a s e s :  a s  t h i s  c a s e  d e m o n s t r a t e s ,  i f  a n y t h i n g ,  a n

u n m a r r i e d  c o u p l e  w h o  w i s h  t o  l i v e  t o g e t h e r  a r e  a t  a  d i s a d v a n t a g e  

i f  t h e y  c l a i m  t o  b e  r o m a n t i c a l l y  i n v o l v e d .

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  a n y  b u r d e n  p l a c e d  o n  

S w a n n e r ' s  r e l i g i o n  b y  t h e  s t a t e  a n d  m u n i c i p a l  i n t e r e s t  i n  

e l i m i n a t i n g  d i s c r i m i n a t i o n  i n  h o u s i n g  f a l l ,  o n  h i s  c o n d u c t  a n d  n o t  

h i s  b e l i e f s .  H e r e ,  t h e  b u r d e n  o n  h i s  c o n d u c t  a f f e c t s  h i s  

c o m m e r c i a l  a c t i v i t i e s .  I n  U n i t e d  S t a t e s  v .  L e e , 4 5 5  U . S .  2 5 2



( 1 9 3 2 ) ,  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  s r a t e d  t h e  d i s t i n c t i o n

b e t w e e n  c o m m e r c i a l  a c t i v i t y  a n d  r e l i g i o u s  o b s e r v a n c e :

W h e n  f o l l o w e r s  o f  a p a r t i c u J . a r  s e c t  e n t e r  i n t o  

c o m m e r c i a l  a c t i v i t y  a s  a  m a t t e r  o f  c h o i c e ,  t h e  

l i m i t s  t h e y  a c c e p t  o n  t h e i r  o w n  c o n d u c t  a s  a 

m a t t e r  o f  c o n s c i e n c e  a n d  f a i t h ,  a r e  n o t  t o  b e  

s u p e r i m p o s e d  o n  t h e  s t a t u t o r y  s c h e m e s  w h i c h  

a r e  b i n d i n g  o n  o t h e r s  i n  t h a t  a c t i v i t y .

I d .  a t  2 6 1 .

S w a n n e r  c o m p l a i n s  t h a t  a p p l y i n g  t h e  a n t i - d i s c r i m i n a t i o n  

l a w s  t o  h i s  b u s i n e s s  a c t i v i t i e s  p r e s e n t s  h i m  w i t h  a  " H o b s o n ' s  

c h o i c e "  - -  t o  g i v e  u p  h i s  e c o n o m i c  l i v e l i h o o d  o r  a c t  i n  

c o n t r a d i c t i o n  t o  h i s  r e l i g i o u s  b e l i e f s .  A  s i m i l a r  a r g u m e n t  w a s  

a d v a n c e d  i n  S e w a r d  C h a p e l , w h e r e  S e w a r d  C h a p e l  a r g u e d  t h a t  a p p l y i n g  

t h e  c i t y  z o n i n g  o r d i n a n c e s  t o  p r o h i b i t  c o n s t r u c t i o n  o f  a  p a r o c h i a l  

s c h o o l  i m p e r m i s s i b l y  b u r d e n e d  t h e  c h a p e l ' s  f r e e  e x e r c i s e  r i g h t s .  

6 5 5  P .  2 d  a t  1 2 9 9 .  W e  c o n c l u d e d  t h a t  " t h e r e  h a s  b e e n  n o  s h o w i n g  o f  

a r e l i g i o u s  b e l i e f  w h i c h  v-e q u i r e s  m e m b e r s  o f  S e w a r d  C h a p e l  t o  

l o c a t e  i n  ( a  s p e c i f i c  p l a c e ] .  .  . . [ T ] h e  i n c o n v e n i e n c e  a n d

e c o n o m i c  b u r d e n  o f  w h i c h  S e w a r d  C h a p e l  n o w  c o m p l a i n s  i s  c a u s e d  

l a r g e l y  b y  t h e  c h o i c e  t o  b u i l d  i n  ( a  s p e c i f i c  p l a c e ] .  .  . "  I d .  a t

1 3 0 2  ( f o o t n o t e  o m i t t e d ) .

S w a n n e r  h a s  m a d e  n o  s h o w i n g  o f  a  r e l i g i o u s  b e l i e f  w h i c h  

r e q u i r e s  t h a t  h e  e n g a g e  i n  t h e  p r o p e r t y - r e n t a l  b u s i n e s s .  

A d d i t i o n a l l y ,  t h e  e c o n o m i c  b u r d e n ,  o r  " H o b s o n ' s  c h o i c e , "  o f  w h i c h  

h e  c o m p l a i n s , ,  i s  c a u s e d  b y  h i s  c h o i c e  t o  e n t e r  i n t o  a  c o m m e r c i a l  

a c t i v i t y  t h a t  i s  r e g u l a t e d  b y  a n t i - d i s c r i m i n a t i o n  l a w s .  S w a n n e r  

i s  v o l u n t a r i l y  e n g a g i n g  i n  p r o p e r t y  m a n a g e m e n t .  T h e  l a w  a n d  

o r d i n a n c e  . . e g u l a t e  u n l a w f u l  p r a c t i c e s  i n  t h e  r e n t a l  o f  r e a l



p r o p e r r y  a n d  p r o v i d e  r h a r  c h o s e  w h o  e n g a g e  i n  t h o s e  a c t i v i t i e s  

s h a l l  n o r  d i s c r i m i n a t e  o n  r h e  b a s i s  o f  r i  S a  1  s t a t u s .  S e e  

A S  1 8 . 3 0 . 2 4 0 ;  A M C  5 . 2 0 . 0 2 0 .  V o l u n t a r y  c o n u n e r c j. « * 1  a c t i v i t y  d o e s  n o t  

r e c e i v e  t h e  s a m e  s t a t u s  a c c o r d e d  t o  d i r e c t l y  r e l i g i o u s  a c t i v i t y .  

C f . F r a n k  v .  S t a t e . 6 0 4  ? . 2 d  a t  1 0 7  5  ( e x e m p t i n g  a n  . A t h a b a s c a n

I n d i a n  f r o m  s t a t e  h u n t i n g  r e g u l a t i o n s  " t o  p e r m i t  t h e  o b s e r v a n c e  o f  

t h e  a n c i e n t  t r a d i t i o n s  o f  t h e  A t h a b a s c a n s . " )

" A s  [ J a m e s ]  M a d  . s o n  s u m m a r i z e d  t h e  p o i n t ,  f r e e  e x e r o i s e  

s h o u l d  p r e v a i l  i n  e v e r ' /  c a s e  w h e r e  i t  d o e s  n o t  t r e s p a s s  o n  p r i v a t e  

r i g h t s  o r  t h e  p u b l i c  p e a c e . "  M i c h a e l  W .  M c C o n n e l l ,  F r e e  E x e r c i s e  

R e v i s i o n i s m  a n d  t h e  S m i t h  D e c i s i o n . 5 7  C h i .  L .  R e v .  1 1 0 9 ,  1 1 4 5

( 1 9 9 0 )  ( c i t a t i o n  o m i t t e d ) .  B e c a u s e  S w a n n e r ' s  r e l i g i o u s l y  i m p e l l e d  

a c t i o n s  t r e s p a s s  o n  t h e  p r i v a t e  r i g h t  o f  u n m a r r i e d  c o u p l e s  t o  n o t  

b e  u n f a i r l y  d i s c r i m i n a t e d  a g a i n s t  i n  h o u s i n g ,  h e  c a n n o t  b e  g r a n t e d  

a n  e x e m p t i o n  f r o m  t h e  h o u s i n g  a n t i - d i s c r i m i n a t i o n  l a w s .  T h e r e f o r e ,  

w e  c o n c l u d e  t h a t  e n f o r c e m e n t  o f  A J 4 C  5 . 2 0 . 0 2 0  a n d  A S  1 3 . 3 0 . 2 4 0  

a g a i n s t  S w a n n e r  d o e s  n o t  v i o l a t e  h i s  r i g h t  t o  f r e e  e x e r c i s e  o f  

r e l i g i o n  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n .

D .  T h e  A E R C  D i d  N o t  D e p r i v e  S w a n n e r  o f  D u e  P r o c e s s  o f  L a w

1 .  A M C R  5 . 1 0 . 0 1 5 ( A )  i s  n o t  a n  u n c o n s t i t u t i o n a l  

d e l e g a t i o n  b v  t h e  A E R C .

A n c h o r a g e  M u n i c i p a l  C o d e  5 . 1 0 . 0 4 0  a u t h o r i z e s  t h e  A E R C :  

( a )  t o  h o l d  p u b l i c  h e a r i n g s ;  ( b )  t o  a d m i n i s t e r  o a t h s  a n d  i s s u e  

s u b p o e n a s ;  ( h )  t o  d e l e g a t e  t o  i t s  e x e c u t i v e  d i r e c t o r  a l l  p o w e r s  

a n d  d u t i e s  e x c e p t  t h e  p o w e r  t o  h o l d  h e a r i n g s  a n d  i s s u e  o r d e r s ;  a n d  

( i )  t o  a d o p t  p r o c e d u r a l  a n d  e v i d e n t i a r y  r u l e s  n e c e s s a r y  t o  f u l f i l l  

t h e  i n t e n t  o f  T i t l e  5 .  A M C  5 . 1 0 . 0 4 0 .  T h e  A E R C ' s  p o w e r  t o  " a d o p t
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p r o c e d u r a l  a n d  e v i d e n t i a r y  r u l e s "  i s  e f f e c t u a t e d  b v  p r o m u l g a t i n g

m u n i c i p a l  r e g u l a t i o n s .

A n c h o r a g e  M u n i c i p a l  C o d e  o f  R e g u l a t i o n s  ( A M C R )  p r o v i d e s

t h e  s c o p e  o f  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n .

T h e  h e a r i n g  e x a m i n e r  . . . s h a l l  r u l e  o n  t h e

a d m i s s i b i l i t y  o f  e v i d e n c e  a n d  o t h e r  p r o c e d u r a l  

m a t t e r s .  O n  a n y  q u e s t i o n  w h i c h  w o u l d  b e  

d e t e r m i n a t i v e  o f  t h e  j u r i s d i c t i o n  o f  t h e  

c o m m i s s i o n  o r  o f  t h e  c u l p a b i l i t y  o f  a n y  p a r t y ,

. h e  h e a r i n g  e x a m i n e r  . . . m a y  o n l y  m a k e

1 ^ c o m m e n d a t i o n s  t o  t h e  f u l l  c o m m i s s i o n .

A M C R  5 . 1 0 . 0 1 3 ( C ) ( 2 ) . 1 2  A d d i t i o n a l l y ,  " [ a ] 1 1  r e c o m m e n d a t i o n s  o f

t h e  h e a r i n g  e x a m i n e r  . . . s h a l l  b e  c o n s i s t e n t  w i t h  c o m m i s s i o n

d e c i s i o n s  a n d  r e g u l a t i o n s . "  A M C R  5 . 1 0 . 0 1 3 ( C ) ( 4 ) .

A M C R  5 . 1 0 . 0 1 5 ( A )  s t a t e s :

A f t e r  a  p a r t y  . . . r e c e i v e s  t h e  h e a r i n g

e x a m i n e r ' s  . .  .  p r o p o s e d  f i n d i n g s  o f  f a c t ,

c o n c l u s i o n s  o f  l a w  a n d  p r o p o s e d  o r d e r ,  t h a t  

p e r s o n  o r  h i s / h e r  r e p r e s e n t a t i v e  m a y ,  w i t h i n  

1 0  d a y s  o r  s u c h  o t h e r  t i m e  f i x e d  b y  t h e  c h a i r ,  

p r e s e n t  w r i t t e n  o b j e c t i o n s  t o  t h e  c o m m i s s i o n .

I f  n o  p a r t y  f i l e s  a n  o b j e c t i o n  w i t h i n  t e n  

d a y s ,  t h e  p r o p o s a l  s h a l l  b e c o m e  f i n a l .

S w a n n e r  c l a i m s  t h a t  A M C R  5 . 1 0 . 0 1 5 ( A )  d i r e c t l y  c o n f l i c t s  

w i t h  A M C R  5 . 1 0 . 0 1 3 ( C ) ( 2 )  b e c a u s e  " ( S e c t i o n ]  5 . 1 0 . 0 1 5  a p p e a r s  t o  

p e r m i t  t h e  c o m m i s s i o n  t o  a d o p t  t h e  h e a r i n g  e x a m i n e r ' s  

r e c o m m e n d a t i o n s  w i t h o u t  e v e r  c o n s i d e r i n g  i t s  c o n t e n t ,  r a t i o n a l e  o r  

r e c t i t u d e . "  H e  i n t e r p r e t s  A M C R  5 . 1 0 . 0 1 3 ( C ) ( 2 )  a s  a u t h o r i z i n g  o n l y  

" t h e  f u l l  c o m m i s s i o n "  t o  d e t e r m i n e  a  q u e s t i o n  w h i c h  i s

O n  F e b r u a r y  1 6 ,  1 9 9 3 ,  t h e  A E R C  r e p e a l e d  A M C R  5 . 1 0 . 0 1 3  a n d  

5 . 1 0 . 0 1 5 .  S e e  A M C R  5 . 6 0 . 0 0 3  ( F ) ,  5 . 6 0 . 0 1 2 ( C ) ,  ( D )  f o r  t h e  n e w  

r e g u l a t i o n s  r e p l a c i n g  t h e s e  s e c t i o n s .

W e  a p p l y  t h e  r e g u l a t i o n s  a s  t h e y  e x i s t e d  w h e n  S w a n n e r ' s  

c a s e  b e g a n  a t  t h e  a g e n c y  l e v e l .



d e t e r m i n a t i v e  o f  j u r i s d i c t i o n  o r  o f  t h e  c u l p a b i l i t y  o f  a p a r t y ;  

3 w a n n e r  a s s e r t s  t h a t  h i s  c u l p a b i l i t y  i n  h o u s i n g  d i s c r i m i n a t i o n  w a s  

a t  i s s u e .  H e  c o n t e n d s  t h a t  t h e  A E R C  a b d i c a t e d  i t s  r e s p o n s i b i l i t y  

b y  a d o p t i n g  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n ,  a n d ,  t h e r e f o r e ,  

t h e  A E R C  v i o l a t e d  A M C R  5 . 1 0 . 0 1 3 .

S w a n n e r  i s  c o r r e c t  t h a t  t h e  h e a r i n g  e x a m i n e r  d i d  n o t  h a v e  

t h e  a u t h o r i t y  t o  d e t e r m i n e  S w a n n e r ' s  c u l p a b i l i t y .  I n s t e a d  h e  h a d  

t h e  a u t h o r i t y  t o  m a k e  a  r e c o m m e n d a t i o n ,  w h i c h  i s  e x a c t l y _ w h a t  h e  

d i d .  H e a r i n g  E x a m i n e r  L a n d a u  m a d e  a  r e c o m m e n d a t i o n  t o  t h e  A E R C  a n d  

t h e  A E R C  d e c i d e d  t o  a d o p t  i t .  T h e r e f o r e ,  n o  c o n f l i c t  e x i s t s  

b e t w e e n  A M C R  5 . 1 0 . 0 1 3 ( C ) ( 2 )  a n d  A M C R  5 . 1 0 . 0 1 5 ( A ) ,  a n d  t h e  A E R C  

f o l l o w e d  i t s  o w n  r e g u l a t i o n s  i n  a d o p t i n g  t h e  h e a r i n g  e x a m i n e r ' s  

r e c o m m e n d a t i o n . 13

2  .  T h e  r e g u l a t i o n s  d o  n o t  r e q u i r e  a n  i n d e p e n d e n t  r e v i e w  

b y  t h e  A E R C .

S w a n n e r  f i n d s  f a u l t  w i t h  t h i s  p r o c e s s  a n d  c o m p l a i n s  t h a t  

t h e  A E R C ’ s  r e g u l a t i o n s  d o  n o t  g r a n t  i t  a u t h o r i t y  t o  a p p r o v e  a 

h e a r i n g  e x a m i n e r ' s  d e c i s i o n  w i t h o u t  c o n d u c t i n g  a n  i n d e p e n d e n t  

r e v i e w .  N o  r u l e  o f  p r o c e d u r e  p r o v i d e s  t h a t  t h e  A E R C  m u s t  

i n d e p e n d e n t l y  r e v i e w  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n s .  

A M C R  1 5 . 1 0 . 0 1 5 ( B )  e x p r e s s l y  p r o v i d e s  f o r  t h e  A E R C ' s  r e v i e w  o f  t h e  

h e a r i n g  e x a m i n e r ' s  r e c o m m e n d a t i o n s  a f t e r  a  p a r t y  t i m e l y  f i l e s  a n

W h e r e  a n  a g e n c y  i n t e r p r e t s  i t s  o w n  r e g u l a t i o n s ,  a  

d e f e r e n t i a l  s t a n d a r d  o f  r e v i e w  p r o p e r l y  r e c o g n i z e s  t h a t  t h e  a g e n c y  

i s  b e s t  a b l e  t o  d i s c e r n  i t s  i n t e n t  i n  p r o m u l g a t i n g  t h e  r e g u l a t i o n  

a t  i s s u e .  R o s e  v .  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m ' n , 6 4 7  P .  2 d  1 5 4 ,  

1 6 1  ( A l a s k a  1 9 8 2 )  ( c i t i n g  K e n n e t h  C .  D a v i s ,  A d m i n i s t r a t i v e  L a w  

T r e a t i s e  §  7 . 2 2 ,  a t  . 1 0 5 - 0 8  ( 2 d  e d .  1 9 7 9 ) ) .
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o o j e c t i o n .  S w a n n e r  d i d  n o t  f i i e  a n  c o j e c t i o n ;  t h e r e f o r e ,  t h e  

r e g u l a t i o n s  r e q u i r e d  n o  i n d e p e n d e n t  r e v i e w  b y  c h e  A E R C .

3 .  D u e  p r o c e s s  d i d  n o t  r e q u i r e  t h a n  t h e  A E R C  

p e r s o n a l l y  n o t i f y  S w a n n e r  t h a t  i t  w o u l d

a d o p t  t h e  h e a r i n g  e x a m i n e r  1 s

r e c c m m e n d a t i c n  a b s e n t  a n  o b j e c t i o n  w i t h i n  

t e n  d a y s .

S w a n n e r  c l a i m s  t h e  A E R C ' s  a d o p t i o n  o f  t h e  h e a r i n g  

e x a m i n e r ' s  r e c o m m e n d a t i o n  v i o l a t e d  h i s  c o n s t i t u t i o n a l  r i g h t  t o  d u e  

p r o c e s s  o f  l a w .  B o t h  t h e  A l a s k a  a n d  U n i t e d  S t a t e s  C o n s t i t u t i o n s  

p r o v i d e  t h a t  a  p e r s o n  s h a l l  n o t  b e  d e p r i v e d  o f  " l i f e ,  l i b e r t y ,  o r  

p r o p e r t y ,  w i t h o u t  d u e  p r o c e s s  o f  L a w . "  A l a s k a  C o n s t . ,  A r t .  1 ,  §

7 ;  U . S .  C o n s t ,  a m e n d .  X I V ,  5  I ) u e  p r o c e s s  r e q u i r e s  ' t h a t

d e p r i v a t i o n  o f  l i f e ,  l i b e r t y  o r  p r o p e r t y  b y  a d j u d i c a t i o n  b e

p r o c e e d e d  b y  n o t i c e  . . . a p p r o p r i a t e  t o  t h e  n a t u r e  o f  t h e  c a s e . ' "  

W i c k e r s h a m  v .  S t a t e  C o m .  F i s h e r i e s  E n t r y  C o m m ' n ,  6 8 0  P . 2 d  1 1 3 5 ,

1 1 4 4  ( A l a s k a  1 9 8 4 )  ( q u o t i n g  . M u l l a n e  v .  C e n t r a l  H a n o v e r  3 a n k  a n d  

T r u s t  C o .  . 2 2 9  U . S .  3 0 6 ,  3 1 3  ( 1 9 5 0 ) ) .  T h i s  c o u r t  h e l d  ” [ a ] n

e l e m e n t a r y  a n d  f u n d a m e n t a l  r e q u i r e m e n t  o f  d u e  p r o c e s s  i n  a n y

p r o c e e d i n g  w h i c h  i s  t o  b e  a c c o r d e d  f i n a l i t y  i s  n o t i c e  r e a s o n a b l y  

c a l c u l a t e d ,  u n d e r  a l l  t h e  c i r c u m s t a n c e s ,  t o  a p p r i s e  i n t e r e s t e d  

p a r t i e s  o f  t h e  p e n d e n c y  o f  t h e  a c t i o n . "  A q u c h a k  v .  M o n t g o m e r y  

W a r d  C o . .  I n c . . 5 2 0  P . 2 d  1 3 5 2 ,  1 3 5 6  ( A l a s k a  1 9 7 4 )  ( a d o p t i n g

M u l l a n e  l a n g u a g e  f o r  a n a l y s i s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n ) .

S w a n n e r  s t a t e s  t h a t  h e  d i d  n o t  r e c e i v e  n o t i c e  t h a t  h i s  

f a i l u r e  t o  o b j e c t  t o  t h e  h e a r i n g  e x a m i n e r ' s  r e c o m m e n d e d  d e c i s i o n  

w o u l d  r e s u l t  i n  t h e  A E R C  m a k i n g  t h e  d e c i s i o n  f i n a l .  H e  c l a i m s  

t h a t  h e  b e c a m e  a w a r e  o f  t h e  A E R C ' s  i n t e n t  t o  a p p r o v e  t h e  h e a r i n g
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e x a m i n e r ' s  r e c o m m e n d e d  d e c i s i o n  t h e  d a y  a f t e r  o b j e c t i o n s  t o  t h e  

p r o p o s e d  o r d e r  w e r e  d u e ,  w h e n  t h e  A E R C  i s s u e d  a  m e m o r a n d u m  s t a t i n g  

t h e  p r o p o s e d  o r d e r  b e c a m e  f i n a l .  T h e r e f o r e ,  h e  c l a i m s  h e  w a s  n o t  

g i v e n  " n o t i c e  r e a s o n a b l y  c a l c u l a t e d ,  u n d e r  a l l  t h e  c i r c u m s t a n c e s ,  

t o  a p p r i s e  ( h i m )  o f  t h e  p e n d e n c y  o f  t h e  a c t i o n ,  a s  r e q u i r e d  b y  

A l a s k a  l a w . "

S w a n n e r  c a n n o t  c l a i m  t h a t  h e  w a s  u n a w a r e  o f  t h e  p e n d e n c y  

o f  t h i s  a c t i o n .  T h e  a c t u a l  h e a r i n g  i n  t h i s  m a t t e r  o c c u r r e d  o n  

O c t o b e r  9  a n d  1 1 ,  1 9 9 0 ,  a n d  S w a n n e r  p a r t i c i p a t e d  i n  s e v e n  m o n t h s  

o f  f o r m a l  p r e - h e a r i n g  p r o c e d u r e s  a n d  d i s c o v e r y .  S w a n n e r  w a s  

c l e a r l y  a w a r e  o f  t h e  " p e n d e n c v  o f  t h i s  a c t i o n . "  M o r e o v e r ,  A M C R  

5 . 1 0 . 0 1 5  w a s  r e a d i l y  a v a i l a b l e  _ o  S w a n n e r  a n d  t h e  p u b l i c  f r o m  b o t h  

t h e  A E R C  a n d  t h e  S t a t e  L a w  L i b r a r y .  A c c o r d i n g l y ,  t h e  A E R C  d i d  n o t  

d e n y  S w a n n e r  d u e  p r o c e s s .

I I I .  C O N C L U S I O N

W e  h o l d  t h a t  S w a n n e r  i m p e r m i s s i b l y  d i s c r i m i n a t e d  a g a i n s t  

B o w l e s ,  H a r p e r ,  a n d  M o o s e  b e c a u s e  h e  w o u l d  n o t  r e n t  t o  t h e m  b a s e d  

o n  t h e i r  m a r i t a l  s t a t u s .  T h e  F r e e  E x e r c i s e  C l a u s e  o f  t h e  U n i t e d  

S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s  d o  n o t  p e r m i t  S w a n n e r  t o  d i s o b e y  

t h e  s t a t e  a n d  m u n i c i p a l  a n t i - d i s c r i m i n a t i o n  l a w s  b y  e n t i t l i n g  h i m  

t o  a n  e x e m p t i o n .  T h  A E R C  d i d  n o t  d e n y  S w a n n e r  h i s  r i g h t  t o  d u e  

p r o c e s s  b y  f o l l o w i n g  i t s  p r o c e d u r a l  r e g u l a t i o n s .

T h e  A E R C ' s  f i n a l  o r d e r  a n d  t h e  s u p e r i o r  c o u r t ' s  o p i n i o n  

a r e  A F F I R M E D .



M O O R E ,  C h i e f  J u s t i c e ,  d i s s e n c i n g .

A r t i c l e  I ,  s e c t i o n  4  o f  t h e  A l a s k a  C o n s t i t u t i o n  d e c l a r e s  

t h a t  " [ n ] o  l a w  s h a l l  b e  m a d e  r e s p e c t i n g  a n  e s t a b l i s h m e n t  o f  

r e l i g i o n ,  o r  p r o h i b i t i n g  t h e  f r e e  e x e r c i s e  t h e r e o f . "  A s  t h e  

m a j o r i t y  c o r r e c t l y  r e c o g n i z e s ,  t h i s  p r o v i s i o n  m a y  p r o v i d e  g r e a t e r  

p r o t e c t i o n  o f  f r e e  e x e r c i s e  r i g h t s  t h a n  i s  n o w  p r o v i d e d  u n d e r  t h e  

U n i t e d  S t a t e s  C o n s t i t u t i o n .  O p i n i o n  a t  1 2 - 1 3 .  A c c o r d i n g l y ,  w h i l e  

t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  h a s  a d o p t e d  a  n e w  t e s t  t o " a n a l y z e  

f r e e  e x e r c i s e  c l a i m s  s u c h  a s  t h e  o n e  a t  i s s u e  h e r e , 1 t h e  m a j o r i t y  

a g r e e s  t h a t  w e  w i l l  c o n t i n u e  t o  a p p l y  t h e  c o m p e l l i n g  i n t e r e s t  t e s t  

i n  i n t e r p r e t i n g  t h e  f r e e  e x e r c i s e  c l a u s e  o f  t h e  A l a s k a  

C o n s t i t u t i o n .  O p i n i o n  a t  1 3 .

O u r  d e c i s i o n  i n  F r a n k  v .  S t a t e . 6 0 4  P .  2 d  1 0 6 8  ( A l a s k a  

1 9 7 9 ) ,  s e t s  f o r t h  t h e  f r a m e w o r k  f r o m  w h i c h  w e  m u s t  d e t e r m i n e  

w h e t h e r  A M C  5 . 2 0 . 0 2 0  a n d  A S  1 8 . 8 0 . 2 4 0  v i o l a t e  S w a n n e r 1 s  r i g h t  t o  

t h e  f r e e  e x e r c i s e  o f  h i s  r e l i g i o n .  A s  w e  s t a t e d  i n  F r a n k . " ( n ] o  

v a l u e  h a s  a  h i g h e r  p l a c e  i n  o u r  c o n s t i t u t i o n a l  s y s t e m  o f  

g o v e r n m e n t  t h a n  t h a t  o f  r e l i g i o u s  f r e e d o m . "  6 0 4  P .  2 d  a t  1 0 7 0 .  

F o r  t h i s  r e a s o n ,  a  f a c i a l l y  n e u t r a l  s t a t u t e  o r  o r d i n a n c e  w h i c h  

i n t e r f e r e s  w i t h  r e l i g i o u s - b a s e d  c o n d u c t  m u s t  b e  j u s t i f i e d  b y  a  

c o m p e l l i n g  s t a t e  i n t e r e s t .  I d .  A b s e n t  s u c h  a n  i n t e r e s t ,  o u r  

c o n s t i t u t i o n  r e q u i r e s  a n  e x e m p t i o n  f r o m  t h e  l a w s  a t  i s s u e  t o  

a c c o m m o d a t e  r e l i g i o u s  p r a c t i c e s .  I d .  a t  1 0 7 0 - 7 1 .

S e e  E m p l o y m e n t  D i v . , D e p ' t  o f  H u m a n  R e s o u r c e s  v .  S m i t h , 

4 9 4  U . S .  8 7 2 ,  8 8 4 - 9 0  ( 1 9 9 0 ) .
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T h e  m a j o r i t y  a c k n o w l e d g e s  t h a t  S w a n n e r ' s  a c t i o n s  f a l l  

w i t h i n  t h e  a m b i t  o f  t h e  f r e e  e x e r c i s e  c l a u s e .  S w a n n e r  h a s  s h o w n  

t h a t  h i s  r e f u s a l  t o  r e n t  a p a r t m e n t s  t o  u n m a r r i e d  i n d i v i d u a l s  w h o  

p l a n  t o  l i v e  w i t h  a  m e m b e r  o f  t h e  o p p o s i t e  s e x  i s  b a s e d  o n  h i s  

C h r i s t i a n  f a i t h ,  w h i c h  s t r i c t l y  p r o s c r i b e s  s u c h  c o h a b i t a t i o n .  N o  

o n e  q u e s t i o n s  t h e  s i n c e r i t y  o f  h i s  r e l i g i o u s  b e l i e f  t h a t  h e  

f a c i l i t a t e s  a  s i n  b y  r e n t i n g  t o  u n m a r r i e d  i n d i v i d u a l s  s u c h  a s  t h e  

c o m p l a i n a n t s  i n  t h i s  c a s e .  S e e  O p i n i o n  a t  1 5 - 1 6 .  F o r  t h i s  

r e a s o n ,  S w a n n e r ' s  r e l i g i o u s l y  i m p e l l e d  c o n d u c t  m u s t  b e  p r o t e c t e d  

u n d e r  A l a s k a  l a w  u n l e s s  t h e  A E R C  c a n  s h o w  t h a t  t h e  c o n d u c t  p o s e s  

" s o m e  s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  p e a c e  o r  o r d e r , "  o r  

t h a t  t h e r e  e x i s t  c o m p e t i n g  g o v e r n m e n t a l  i n t e r e s t s  " o f  t h e  h i g h e s t  

o r d e r "  w h i c h  a r e  n o t  o t h e r w i s e  s e r v e d  w i t h o u t  l i m i t i n g  S w a n n e r 1 s  

c o n d u c t .  F r a n k . 6 0 4  P . 2 d  a t  1 0 7 0  ( c i t i n g  W i s c o n s i n  v .  Y o d e r . 4 0 6  

U . S .  2 0 5 ,  2 1 5  ( 1 9 7 2 )  a n d  S h e r b e r t  v .  V e r n e r , 3 7 4  U . S .  3 9 8 ,  4 0 3

( 1 9 6 3 ) ) ;  S e w a r d  C h a p e l .  I n c .  v .  C i t y  o f  S e w a r d . 6 5 5  P . 2 d  1 2 9 3 ,  

1 3 0 1  n . 3 3  ( A l a s k a  1 9 8 2 ) .  I  d o  n o t  b e l i e v e  t h e  A E R C  h a s  m e t  i t s  

b u r d e n  i n  t h i s  c a s e .  I  w o u l d  t h e r e f o r e  g r a n t  S w a n n e r  a n  e x e m p t i o n  

t o  a c c o m m o d a t e  h i s  r e l i g i o u s  b e l i e f s .

F i r s t ,  I  n o t e  t h a t  i n  d e t e r m i n i n g  t h a t  c h e  g o v e r n m e n t a l  

i n t e r e s t  i n  t h i s  c a s e  i s  " o f  t h e  h i g h e s t  o r d e r , "  t h e  m a j o r i t y  

a n n o u n c e s  a n  e n t i r e l y  n e w  a n d  u n n e c e s s a r y  t e s t  e x a m i n i n g  t h e  

s t a t e ' s  " t r a n s a c t i o n a l "  a n d  " d e r i v a t i v e "  i n t e r e s t s .  O p i n i o n  a t  

1 6 - 1 7 .  U n d e r  t h i s  a n a l y s i s ,  t h e  m a j o r i t y  c o n c l u d e s  t h a t  t h e  s t a t e  

h a s  a  t r a n s a c t i o n a l ,  o r  p e r  s e ,  i n t e r e s t ,  i n  p r e v e n t i n g  " i n d i v i d u a l  

a c t s  o f  d i s c r i m i n a t i o n  b a s e d  o n  i r r e l e v a n t  c h a r a c t e r i s t i c s "  w h i c h



o v e r r i d e s  S w a n n e r ' s  f r e e  e x e r c i s e  r i g h t s  i n  t h i s  c a s e .  B e c a u s e  

t h e  i n t e r e s t  i s  " t r a n s a c t i o n a l , "  t h e  m a j o r i t y  c o n c l u d e s  t h a t  n o  

e v i d e n t i a r y  b a s i s  i s  r e q u i r e d  t o  s h o w  t h a t  r e n t a l  h o u s i n g  f o r  

u n m a r r i e d  c o u p l e s  h a s  b e c o m e  s c a r c e .  H o w e v e r ,  b e f o r e  t h e  c o u r t  

w o u l d  e n f o r c e  t h e  s t a t e ' s  " d e r i v a t i v e "  i n t e r e s t  i n  " e n s u r i n g  

a c c e s s  t o  h o u s i n g  f o r  e v e r y o n e , "  t h e  A E R C  a p p a r e n t l y  w o u l d  h a v e  t o  

m a k e  a n  e v i d e n t i a r y  s h o w i n g  t h a t  c o h a b i t a t i n g  c o u p l e s  h a v e  

e x p e r i e n c e d  h a r d s h i p  i n  f i n d i n g  a v a i l a b l e  h o u s i n g ,  i . e . , t h a t  

S w a n n e r ' s  c o n d u c t  p o s e s  a  " s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  

p e a c e  o r  o r d e r . "  F r a n k , 6 0 4  P . 2 d  a t  1 0 7 0 .

I n  m y  o p i n i o n ,  t h i s  a m o r p h o u s  a n a l y s i s  o f  t h e  s t a t e ' s  

i n t e r e s t s  u l t i m a t e l y  w i l l  p r o v e  t o  b e  u s e l e s s  i n  r e s o l v i n g  f u t u r e  

f r e e  e x e r c i s e  c a s e s .  E v e n  i n  t h i s  c a s e ,  I  d o  n o t  b e l i e v e  i t  

p r o v i d e s  a  u s e f u l  d i s t i n c t i o n  o f  t h e  i n t e r e s t s  a t  i s s u e .  F o r  

e x a m p l e ,  t h e  m a j o r i t y  d e t e r m i n e s  t h a t  t h e  s t a t e  h a s  a p e r  s e  

o b j e c t i o n  t o  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g  w h i c h  

o v e r c o m e s  S w a n n e r * s  f r e e  e x e r c i s e  r i g h t s .  T h e  m a j o r i t y  d e f i n e s  

t h i s  i n t e r e s t  a s  t h a t  i n  " p r e v e n t i n g  a c t s  o f  d i s c r i m i n a t i o n  b a s e d

*. i

o n  i r r e l e v a n t  c h a r a c t e r i s t i c s . "  O p i n i o n  a t  1 7 .  S u c h  a n  

a r t i c u l a t i o n  o f  t h e  s t a t e ' s  i n t e r e s t  p o s e s  m y r i a d  q u e s t i o n s .  W h o  

i s  t o  d e t e r m i n e  w h a t  i s  a n  " i r r e l e v a n t "  c h a r a c t e r i s t i c ?  

O b v i o u s l y ,  m a r i t a l  s t a t u s  i s  n o t  " i r r e l e v a n t "  t o  S w a n n e r .  I t  i s  

c e n t r a l  t o  t h e  q u e s t i o n  w h e t h e r  h e  w i l l  b e  c o m m i t t i n g  a  s i n  u n d e r  

t h e  d i c t a t e s  o f  h i s  r e l i g i o n .  I s  t h e  l e g i s l a t i v e  b r a n c h  t h e  f i n a l  

a r b i t e r  o f  r e l e v a n c y  o r  i r r e l e v a n c y ?  F u r t h e r ,  t h e  d i s c r i m i n a t i o n  

a t  i s s u e  h e r e  i s  n o t  b a s e d  o n  i n n a t e  " c h a r a c t e r i s t i c s "  b u t  r a t h e r
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o n  t h e  c o n d u c t  o f  p o t e n t i a l  t e n a n t s .  W h i l e  t n i s  c o n d u c t  i s  w o r t h v  

o f  s o m e  p r o t e c t i o n ,  i t  d o e s  n o t  w a r r a n t  t h e  s a m e  c o n s t i t u t i o n a l  

p r o t e c t i o n  g i v e n  t o  r e l i g i o u s l y  c o m p e l l e d  c o n d u c t .  I  a m  n o t  

w i l l i n g  t o  p l a c e  t h e  r i g h t  t o  t o n a b i t a t e  o n  t h e  s a m e  

c o n s t i t u t i o n a l  l e v e l  a s  t h e  r i g h t  t o  f r e e d o m  f r o m  d i s c r i m i n a t i o n  

b a s e d  o n  e i t h e r  i n n a t e  c h a r a c t e r i s t i c s  - -  s u c h  a s  r a c e  o r  g e n d e r  -  

-  o r  c o n s t i t u t i o n a l l y  p r o t e c t e d  b e l i e f ,  s u c h  a s  f r e e d o m  o f  

r e l i g i o n .

I n  a d d i t i o n ,  i t  r e m a i n s  u n c l e a r  t o  m e  h o w  t h e  s t a t e ' s  

" d e r i v a t i v e "  i n t e r e s t s  a r e  t o  b e  i d e n t i f i e d .  H e r e ,  t h a t  i n t e r e s t  

i s  d e f i n e d  w i t h  l i t t l e  e x p l a n a t i o n  a s  b e i n g  t h e  s t a t e ' s  i n t e r e s t  

i n  " p r o v i d i n g  a c c e s s  t o  h o u s i n g  f o r  a l l . "  O p i n i o n  a t  1 7 .  O o e s  

t h i s  m e a n  t h e  s t a t e  h a s  n o  o e r  s e  o b j e c t i o n  t o  t h e  f a c t  t h a t  s o m e  

i n d i v i d u a l s  m a y  h a v e  l i m i t e d  a c c e s s  t o  h o u s i n g ?  I n  F r a n k . c o u l d  

i t  n o t  b e  s a i d  t h a t  t h e  s t a t e  h a d  a o e r  s e  i n t e r e s t  i n  e n f o r c i n g  

i t s  h u n t i n g  r e g u l a t i o n s ?

I n  F r a n k , t h i s  c o u r t  s e t  f o r t h  a  w o r k a b l e  a n d  s u f f i c i e n t  

g u i d e  t o  d e t e r m i n e  w h e t h e r  a g o v e r n m e n t a l  i n t e r e s t  i s  s u f f i c i e n t l y  

c o m p e l l i n g  t o  o v e r c o m e  a n  i n d i v i d u a l ' s  f r e e  e x e r c i s e  r i g h t s .  5 0 4  

P . 2 d  a t  1 0 7 0 .  I t  s e e m s  t o  m e  t h a t  t h e  m a j o r i t y ' s  e f f o r t  t o  e x p a n d  

t h i s  a n a l y s i s  a d d s  l i t t l e  t o  t h e  a c t u a l  a n a l y s i s  o f  i n t e r e s t s  a t  

s t a k e .  T o  t h e  c o n t r a r y ,  I  s e e  t h a  m a j o r i t y ' s  e x p a n s i o n  o f  F r a n k  

a s  l i t t l e  m o r e  t h a n  a  s t r a i n e d  e f f o r t  t o  d i s t i n g u i s h  F r a n k  f r o m  

t h e  p r e s e n t  s i t u a t i o n  w h e n  s u c h  a d i s t i n c t i o n  i s  n o t  l o g i c a l l y  

j u s t i f i e d .  I n  t h i s  e f f o r t ,  t h e  m a j o r i t y  t o t a l l y  i g n o r e s  t h e  

r e c o r d  i n  t h i s  c a s e ,  a n d  i t  e n g a g e s  i n  a  g a m e ,  w h e r e  t h e



" t r a n s a c t i o n a l "  o r  " d e r i v a t i v e "  l a b e l  a t t a c h e d  t o  a n y  g i v e n  s t a t e  

i n t e r e s t  p r e d e t e r m i n e s  t h e  o u t c o m e  o f  t h e  c a s e .

T h e r e  i s  n o  g o v e r n m e n t a l  i n t e r e s t  " o f  t h e  h i g h e s t  o r d e r "

t o  j u s t i f y  t h e  b u r d e n  o n  S w a n n e r ' s  f u n d a m e n t a l  r i g h t s .

E v e n  a p p l y i n g  t h e  f r a m e w o r k  a n n o u n c e d  b y  t h e  c o u r t  i n  

a n a l y z i n g  w h e t h e r  t h e  s t a t e ' s  i n t e r e s t  i s  " o f  t h e  h i g h e s t  o r d e r , "  

I  c a n n o t  a g r e e  w i t h  t h e  c o u r t ' s  r e a s o n i n g  a n d  r e s u l t i n g  d e c i s i o n .  

I n  e s s e n c e ,  t h e  m a j o r i t y ' s  c o n c l u s i o n  i s  t h a t  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  c o n s t i t u t e s  s u c h  a n  a f f r o n t  t o  h u m a n  d i g n i t y  t h a t  

t h e  s t a t e  h a s  a  o e r  s e  o b l i g a t i o n  " o f  t h e  h i g h e s t  o r d e r "  t o  

p r e v e n t  i t .  B a s e d  o n  m y  a n a l y s i s  o f  f r e e  e x e r c i s e  j u r i s p r u d e n c e  

a n d  t h e  i s s u e s  s u r r o u n d i n g  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  I  c a n n o t  

c o n c l u d e  t h a t  e r a d i c a t i o n  o f  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i n  t h e  

r e n t a l  h o u s i n g  i n d u s t r y  c o n s t i t u t e s  a  g o v e r n m e n t a l  i n t e r e s t  o f  

s u c h  h i g h  o r d e r  a s  t o  j u s t i f y  b u r d e n i n g  S w a n n e r ' s  f u n d a m e n t a l  

c o n s t i t u t i o n a l  r i g h t s . 2

T h e r e  c a n  b e  n o  q u e s t i o n  t h a t  t h e  s t a t e  h a s  a  c o m p e l l i n g  

i n t e r e s t  i n  e r a d i c a t i n g  d i s c r i m i n a t i o n  a g a i n s t  c e r t a i n

S i g n i f i c a n t l y ,  t h e  m a j o r i t y  c i t e s  n o  c a s e s  t o  s u p p o r t  t h e  

p r o p o s i t i o n  t h a t  t h e  s t a t e  h a s  a  c o m p e l l i n g  i n t e r e s t  i n  e r a d i c a t i n g  

m a r i t a l  s t a t u s  d i s c r i m i n a t i o n ,  p a r t i c u l a r l y  w h e n  t h e  d i s c r i m i n a t i o n  

a t  i s s u e  m u s t  b e  b a l a n c e d  a g a i n s t  i n t e r e s t s  o f  c o n s t i t u t i o n a l  

m a g n i t u d e .  B o t h  L o o m i s  E l e c .  P r o t e c t i o n .  I n c .  v .  S c h a e f e r , 5 4 9  

P .  2 d  1 3 4 1  ( A l a s k a  1 9 7 6 ) ,  a n d  H o t e l .  M o t e l .  R e s t a u r a n t ,  C o n s t r .  C a m p  

E m p l o y e e s  a n d  B a r t e n d e r s  U n i o n  L o c a l  8 7 9  v .  T h o m a s . 5 5 1  P . 2 d  9 4 2  

( A l a s k a  1 9 7 6 ) ,  c i t e  t h e  g e n e r a l  p u r p o s e  s t a t e m e n t  o f  A S  1 8 . 8 0 . 2 0 0 ;  

h o w e v e r ,  n e i t h e r  c a s e  d o e s  s o  t o  e s t a b l i s h  t h e  e x i s t e n c e  o f  a  

c o m p e l l i n g  s t a t e  i n t e r e s t .  B o t h  c a s e s  i n v o l v e d  g e n d e r

d i s c r i m i n a t i o n ,  t h e  e r a d i c a t i o n  o f  w h i c h  h a s  b e e n  h e l d  t o  b e  a  

c o m p e l l i n g  i n t e r e s t ,  a s  I  d i s c u s s  i n f r a . N e i t h e r  c a s e  i s  

a p p l i c a b l e  t o  t h e  i n s t a n t  c a s e ,  w h e r e  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  

i s  i n v o l v e d  a n d  w h e r e  t h e  d i s c r i m i n a t i n g  p a r t y  i s  a s s e r t i n g  a  c o r e  

c o n s t i t u t i o n a l  f r e e d o m .
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h i s t o r i c a l L y  d i s a d v a n t a g e d  g r o u p s .  S e e , e . g . . D o b  J o n e s

V n i v e r s i t v  v .  U n i t e d  S t a t e s , 1 6 1  U . S .  5 7 4 ,  5 9 3 - 9 5  ( 1 5 8 3 )  ( r a c i a l

d i s c r i m i n a t i o n ) ;  R o b e r t s  v .  u n i t e d  S t a t e s  J a v c e e s . 4 6 3  U . S .  6 0 9 ,  

5 2 5  ( 1 9 8 4 )  ( g e n d e r  d i s c r i m i n a t i o n ) .  T h i s  c o m p e l l i n g  i n t e r e s t  h a s  

b e e n  f o u n d  t o  e x i s t  b a s e d  o n  a  d e t e r m i n a t i o n  c h a t  t h e  

d i s c r i m i n a t i o n  a t  i s s u e  i s  s o  i n v i d i o u s  t o  p e r s o n a l  d i g n i t y  a n d  t o  

o u r  c o n c e p t  o f  f a i r  t r e a t m e n t  a s  t o  w a r r a n t  s t r i c t  p r o t e c t i o n .  

T h e r e  i s  n o  q u e s t i o n  t h a t  S w a n n e r ' s  r i g h t  t o  f r e e l y  e x e r c i s e  h i s  

r e l i g i o n  c o u l d  a n d  s h o u l d  b e  b u r d e n e d  i f  h e  e n g a g e d  i n  s u c h  

d i s c r i m i n a t i o n  a s  a  r e s u l t  o f  h i s  r e l i g i o u s  b e l i e f s .

T h i s  f a c t  d o e s  n o t  m e a n ,  h o w e v e r ,  t h a t  e v e r y  f o r m  o f  

d i s c r i m i n a t i o n  i s  e q u a l l y  i n v i d i o u s  o r  t h a t  t h e  s t a t e ' s  i n t e r e s t  

i n  p r e v e n t i n g  i t  n e c e s s a r i l y  o u t w e i g h s  f u n d a m e n t a l  c o n s t i t u t i o n a l  

r i g h t s .  R a t h e r ,  t h e  c a s e s  w h i c h  h a v e  u p h e l d  a n  i m p o s i t i o n  o n  f r e e  

e x e r c i s e  h a v e  a r t i c u l a t e d  c e r t a i n  s p e c i f i c  r e a s o n s  t h a t  s o m e  f o r m s  

o f  d i s c r i m i n a t i o n  a r e  o f  p a r t i c u l a r  g o v e r n m e n t a l  i n t e r e s t  a n d  

d e s e r v i n g  o f  h e i g h t e n e d  j u d i c i a l  s c r u t i n y .  I n  B o b  J o n e s  

U n i v e r s i t y  v .  U n i t e d  S t a t e s . 4 6 1  U . S .  5 7 4  ( 1 9 8 3 ) ,  f o r  e x a m p l e ,  t h e  

S u p r e m e  C o u r t  r e f u s e d  t o  g r a n t  t a x - e x e m p t  s t a t u s  t o  s c h o o l s  t h a t  

m a i n t a i n e d  r a c i a l l y  d i s c r i m i n a t o r y  p o l i c i e s  u n d e r  t h e i r  

i n t e r p r e t a t i o n  o f  t h e  B i b l e .  I n  d o i n g  s o ,  t h e  C o u r t  d i s c u s s e d  

t h i s  n a t i o n ' s  l o n g  h i s t o r y  o f  o f f i c i a l l y  s a n c t i o n e d  r a c i a l  

s e g r e g a t i o n  a n d  d i s c r i m i n a t i o n  i n  e d u c a t i o n .  I t  f u r t h e r  n o t e d  

t h a t ,  s i n c e  t h e  l a t e  1 9 5 0 s ,  e v e r y  p r o n o u n c e m e n t  o f  t h e  S u p r e m e  

C o u r t  a n d  m y r i a d  A c t s  o f  C o n g r e s s ,  a n d  E x e c u t i v e  O r d e r s  a t t e s t e d  t o  

a  n a t i o n a l  p o l i c y  p r o h i b i t i n g  s u c h  d i s c - ' m i n a t i o n . I d .  a t  5 9 4 -



9 5 ,  6 0 4  .  I t  t h e r e f o r e  c o n c l u d e d  t h a t  " [ t ] h e r e  c a n  n o  l o n g e r  b e

a n y  d o u b t  t h a t  r a c i a l  d i s c r i m i n a t i o n  i n  e d u c a t i o n  v i o l a t e s  d e e p l y  

a n d  w i d e l y  a c c e p t e d  v i e w s  o f  e l e m e n t a r y  j u s t i c e . "  I d . a t  5 9 2 .  

A c c o r d i n g l y ,  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  e r a d i c a t i n g  r a c i a l  

d i s c r i m i n a t i o n  i n  e d u c a t i o n  w a s  f o u n d  t o  b e  c o m p e l l i n g .

S i m i l a r l y ,  i n  R o b e r t s  v .  U n i t e d  S t a t e s  J a v c e e s . 4 6 8  U . S .  

6 0 9  ( 1 9 8 4 ) ,  t h e  S u p r e m e  C o u r t  d e c l a r e d  t h a t  t h e  s t a t e ' s  c o m p e l l i n g

i n t e r e s t  i n  e r a d i c a t i n g  d i s c r i m i n a t i o n  a g a i n s t  i t s  f e m a l e  c i t i z e n s

j u s t i f i e d  a n y  m i n i m a l  i n t e r f e r e n c e  w i t h  a n  a l l - m a l e  o r g a n i z a t i o n ' s  

f r e e d o m  o f  e x p r e s s i o n a l  a s s o c i a t i o n .  I n  a n a l y z i n g  t h e  w e i g h t  o f  

t h e  s t a t e ' s  i n t e r e s t ,  t h e  C o u r t  d i s c u s s e d  t h e  i n v i d i o u s  n a t u r e  o f  

g e n d e r  b i a s ,  s t a t i n g :

I

[ D ] i s c r i m i n a t i o n  b a s e d  o n  a r c h a i c  a n d  

o v e r b r o a d  a s s u m p t i o n s  a b o u t  t h e  r e l a t i v e  n e e d s  

a n d  c a p a c i t i e s  o f  t h e  s e x e s  f o r c e s  i n d i v i d u a l s  

t o  l a b o r  u n d e r  s t e r e o t y p i c a l  n o t i o n s  t h a t  

o f t e n  b e a r  n o  r e l a t i o n s h i p  t o  t h e i r  a c t u a l

a b i l i t i e s .  I t  t h e r e b y  b o t h  d e p r j / v e s  p e r s o n s

o f  t h e i r  i n d i v i d u a l  d i g n i t y  a n d  d e n i e s  s o c i e t y  

t h e  b e n e f i t s  o f  w i d e  p a r t i c i p a t i o n  i n  

p o l i t i c a l ,  e c o n o m i c ,  a n d  c u l t u r a l  l i f e .

I d . a t  6 2 5  ( c i t a t i o n s  o m i t t e d ) .  T h e  C o u r t  a l s o  o b s e r v e d  t h a t

s o c i e t y  g e n e r a l l y  h a d  r e c o g n i z e d  t h e  i m p o r t a n c e  o f  r e m o v i n g  " t h e

b a r r i e r s  t o  e c o n o m i c  a d v a n c e m e n t  a n d  p o l i t i c a l  a n d  s o c i a l

i n t e g r a t i o n  t h a t  h a v e  h i s t o r i c a l l y  p l a g u e d  c e r t a i n  d i s a d v a n t a g e d

g r o u p s ,  i n c l u d i n g  w o m e n . "  I d .  a t  6 ? V  B a s e d  o n  t h e s e  c o n c l u s i o n s ,

i t  w a s  n o  s t r e t c h  t o  f i n d  t h a t  t h e  s t a t e  p o s s e s s e d  a  c o m p e l l i n g

i n t e r e s t  i n  e r a d i c a t i n g  g e n d e r  d i s c r i m i n a t i o n ,  a n d  t h a t  t h i s

i n t e r e s t  w a s  s u f f i c i e n t  t o  o v e r c o m e  t h e  J a y c e e s '  F i r s t  A m e n d m e n t

. c l a i m .  I d .  a t  6 2 6 - 2 9 .



■

T h e  m a j o r i t y  t o d a y  a v o i d s  e n g a g i n g  i n  a n y  s i m i l a r  

a n a l y s i s  o f  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  c o  e x p l a i n  w h y  o r  h o w  i t  

i s  s o  d a m a g i n g  t o  h u m a n  d i g n i t y  t o  b e c o m e  o f  s u c h  g o v e r n m e n t a l  

i m p o r t  a s  t o  o v e r c o m e  a  f u n d a m e n t a l  c o n s t i t u t i o n a l  r i g h t . 3 T h i s  

a n a l y s i s  i s  c r i t i c a l .  T h e  m a j o r i t y  c i t e s  n o  e v i d e n c e  t h a t  m a r i t a l  

s t a t u s  c l a s s i f i c a t i o n s  h a v e  b e e n  a s s o c i a t e d  w i t h  a  h i s t o r y  o f  

u n f a i r  t r e a t m e n t  t h a t  w o u l d  w a r r a n t  h e i g h t e n e d  g o v e r n m e n t a l  

p r o t e c t i o n . 4 T o  t h e  c o n t r a r y ,  I  b e l i e v e  t h e  l a w  i s  c l e a r  t h a t  

m a r i t a l  s t a t u s  c l a s s i f i c a t i o n s  h a v e  b e e n  a c c o r d e d  r e l a t i v e l y  l o w  

i m p o r t  o n  t h e  s c a l e  o f  i n t e r e s t s  d e s e r v i n g  g o v e r n m e n t a l  p r o t e c t i o n .  

F o r  i n s t a n c e ,  t h e  g o v e r n m e n t  i t s e l f  d i s c r i m i n a t e s  b a s e d  o n  m a r i t a l  

s t a t u s  i n  n u m e r o u s  r e g a r d s ,  a n d  t h e r e  i s  n o  s u g g e s t i o n  t h a t  t h i s

W h i l e  t h e  m a j o r i t y  c o n t e n d s  t h a t  i t s  d e c i s i o n  t o d a y  

a f f e c t s  o n l y  S w a n n e r 1 s  c o n d u c t ,  n o t  h i s  r e l i g i o u s  b e l i e f s ,  O p i n i o n  

a t  1 9 - 2 0 ,  I  d o  n o t  b e l i e v e  t h a t  t h e  A l a s k a  C o n s t i t u t i o n  

d i s t i n g u i s h e s  s o  c l e a r l y  b e t w e e n  r e l i g i o u s  b e l i e f  a n d  r e l i g i o u s  

c o n d u c t .  S e e  F r a n k . 6 0 4  P .  2 d  a t  1 0 7 0  ( b e c a u s e  o f  t h e  c l o s e

r e l a t i o n s h i p  b e t w e e n  c o n d u c t  a n d  b e l i e f ,  a n d  b e c a u s e  o f  t h e  h i g h  

v a l u e  w e  a s s i g n  t o  r e l i g i o u s  b e l i e f s ,  r e l i g i o u s l y  i m p e l l e d  a c t i o n s  

c a n  b e  f o r b i d d e n  o n l y  w h e r e  t h e y  a r e  o u t w e i g h e d  b y  a  c o m p e l l i n g  

g o v e r n m e n t a l  i n t e r e s t )  . S e e  a l s o  W i s c o n s i n  v .  Y o d e r . 4 0 6  U . S .  2 0 5 ,  

2 2 0  ( 1 9 7 2 )  ( " ( B ) e l i e f  a n d  a c t i o n  c a n n o t  b e  n e a t l y  c o n f i n e d  i n

l o g i c - t i g h t  c o m p a r t m e n t s . " ) ;  S m i t h . 4 9 4  U . S .  a t  8 9 3  ( O ' C o n n o r ,  J . ,  

c o n c u r r i n g )  ( " B e c a u s e  t h e  F i r s t  A m e n d m e n t  d o e s  n o t  d i s t i n g u i s h  

b e t w e e n  r e l i g i o u s  b e l i e f  a n d  r e l i g i o u s  c o n d u c t ,  c o n d u c t  m o t i v a t e d  

b y  s i n c e r e  r e l i g i o u s  b e l i e f ,  l i k e  t h e  b e l i e f  i t s e l f ,  m u s t  t h e r e f o r e  

b e  a t  l e a s t  p r e s u m p t i v e l y  p r o t e c t e d  b y  t h e  F r e e  E x e r c i s e  C l a u s e . " ) .

I  w o u l d  h o l d  t h a t  c o n d u c t  t h a t  i s  m o t i v a t e d  b y  s i n c e r e  r e l i g i o u s  

b e l i e f  i s  p r e s u m p t i v e l y  p r o t e c t e d  b y  A r t i c l e  I ,  s e c t i o n  4 .

T h e  m a j o r i t y  p r o n o u n c e s  t h a t  " t h e  g o v e r n m e n t  v i e w s  a c t s  

o f  d i s c r i m i n a t i o n  a s  i n d e p e n d e n t  s o c i a l  e v i l t .  .  .  . "  O p i n i o n  a t  

1 8 .  T h i s  a n a l y s i s  i g n o r e s  t h e  s p e c i f i c  i s s u e  h e r e :  d i s c r i m i n a t i o n

i n  h o u s i n g  b a s e d  o n  m a r i t a l  s t a t u s .  H a d  S w a n n e r ' s  r e l i g i o u s  

b e l i e f s  c o m p e l l e d  h i m  t o  d i s c r i m i n a t e  b a s e d  o n  c h a r a c t e r i s t i c s  s u c h  

a s  r a c e  o r  g e n d e r ,  I  c l e a r l y  w o u l d  v o t e  t o  d e n y  a n  e x e m p t i o n .  

H o w e v e r ,  I  a m  n o t  c o n v i n c e d  t h a t  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  i s  

o r  s h o u l d  b e  t r e a t e d  a s  c o m p a r a b l e  i n  a n y  w a y  t o  r a c e  o r  g e n d e r  

d i s c r i m i n a t i o n .



p r a c t i c e  s h o u l d  b e  r e e x a m i n e d .  A l a s k a  l a w  e x p l i c i t l y  s a n c t i o n s  

s u c h  d i s c r i m i n a t i o n .  S e e . e . g . . A S  1 3 . 1 1 . 0 1 5  ( i n t e s t a t e  s u c c e s s i o n  

d o e s  n o t  b e n e f i t  u n m a r r i e d  p a r t n e r  o f  d e c e d e n t ) ;  A S  2 3 . 3 0 . 2 1 5 ( a )  

( w o r k e r s '  c o m p e n s a t i o n  d e a t h  b e n e f i t s  o n l y  f o r  s u r v i v i n g  s p o u s e ,  

c h i l d ,  p a r e n t ,  g r a n d c h i l d ,  o r  s i b l i n g ) ;  A l a s k a  R .  E v i d .  5 0 5  ( n o  

m a r i t a l  c o m m u n i c a t i o n  p r i v i l e g e  b e t w e e n  u n m a r r i e d  c o u p l e s ) ;  

S e r r a d e l l  v .  H a r t f o r d  A c c i d e n t  & I n d e m n .  C o .  . 8 4 3  P . 2 d  6 3 9 ,  6 4 1

( A l a s k a  1 9 9 2 )  ( n o  i n s u r a n c e  c o v e r a g e  f o r  u n m a r r i e d  p a r t n e r  u n d e r  

f a m i l y  a c c i d e n t  i n s u r a n c e  p o l i c y ) .

I n  a d d i t i o n ,  m a r i t a l  s t a t u s  c l a s s i f i c a t i o n s  h a v e  n e v e r  

b e e n  a c c o r d e d  a n y  h e i g h t e n e d  s c r u t i n y  u n d e r  t h e  E q u a l  P r o t e c t i o n  

C l a u s e  o f  e i t h e r  t h e  f e d e r a l  o r  t h e  A l a s k a  C o n s t i t u t i o n s .

D i s p a r a t e  t r e a t m e n t  o f  i n d i v i d u a l s  b a s e d  o n  c l a s s i f i c a t i o n s  s u c h  

a s  r a c e ,  o n  t h e  o t h e r  h a n d ,  a r e  r e v i e w e d  u n d e r  t h e  h i g h e s t  

s c r u t i n y .  S e e . e . g .  . K o r e m a t s u  v .  U n i t e d  S t a t e s . 3 2 3  U . S .  2 1 4  

( 1 9 4 4 )  ( r e s t r i c t i o n s  c u r t a i l i n g  t h e  c i v i l  r i g h t s  o f  a  s i n g l e  r a c i a l  

g r o u p  a r e  i m m e d i a t e l y  s u s p e c t  a n d  d e s e r v e  s t r i c t  s c r u t i n y

a n a l y s i s ) .  G e n d e r - b a s e d  c l a s s i f i c a t i o n s  a r e  s i m i l a r l y  a n a l y z e d

u n d e r  a  h e i g h t e n e d  l e v e l  o f  s c r u t i n y  a t  t h e  f e d e r a l  l e v e l .  S e e . 

e . g . . W e n g l e r  v .  D r u g g i s t s  M u t .  I n s .  C o . . 4 4 6  U . S .  1 4 2 ,  1 5 0  ( 1 9 8 0 )  

( g e n d e r - b a s e d  d i s c r i m i n a t i o n  m u s t  s e r v e  i m p o r t a n t  g o v e r n m e n t a l  

o b j e c t i v e s  a n d  t h e  d i s c r i m i n a t o r y  m e a n s  e m p l o y e d  m u s t  b e  

s u b s t a n t i a l l y  r e l a t e d  t o  t h e  a c h i e v e m e n t  o f  t h o s e  o b j e c t i v e s ) .  T h e  

s l i d i n g  s c a l e  a p p r o a c h  t o  e q u a l  p r o t e c t i o n  a n a l y s i s  u n d e r  t h e  

A l a s k a  C o n s t i t u t i o n  s i m i l a r l y  a p p l i e s  a  h e i g h t e n e d  l e v e l  o f  

s c r u t i n y  t o  l a w s  b u r d e n i n g  r a c i a l  m i n o r i t i e s  o r  o t h e r  s u s p e c t

- 3 4 - 1 0 4 9



c l a s s i f i c a t i o n s .  S e e  S t a t e  v .  Q s t r o s k v . 6 6 ?  ? . 2 d  1 1 3 4 ,  1 1 9 3

( A l a s k a  1 9 8 3 )  ( " [ L j a w s  w h i c h  e m b o d y  c l a s s  i f i c a t i o n  s c h e m e s  t h a t  a r e  

m o r e  c o n s t i t u t i o n a l l y  s u s p e c t ,  s u c h  a s  l a w s  d i s c r i m i n a t i n g  a g a i n ,  

r a c i a l  o r  e t h n i c  m i n o r i t i e s ,  a r e  m o r e  s t r i c t l y  s c r u t i n i z e d . " ) ;  

S t a t e  V .  E r i c k s o n . 5 7 4  P . 2 d  1 ,  1 1 - 1 2  ( A l a s k a  1 9 7 8 )  ( w h e r e

f u n d a m e n t a l  r i g h t s  o r  s u s p e c t  c a t e g o r i e s  a r e  i n v o l v e d ,  e q u a l  

p r o t e c t i o n  a n a l y s i s  u n d e r  t h e  A l a s k a  C o n s t i t u t i o n  r e q u i r e s  a 

c o m p e l l i n g  s t a t e  i n t e r e s t ) .

A t  t h e  f e d e r a l  l e v e l ,  t h e  e r a d i c a t i o n  o f  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  i n  t h e  h o u s i n g  c o n t e x t  c l e a r l y  h a s  n o t  b e e n  t r e a t e d  

a s  a c o m p e l l i n g  i n t e r e s t . 5 N e i t h e r  t h e  F e d e r a l  F a i r  H o u s i n g  A c t ,  

4 2  U . S . C .  §  3 6 0 4  ( 1 9 8 8 ) ,  n o r  t h e  F e d e r a l  C i v i l  R i g h t s  A c t ,  4 2

U . S . C .  § s  1 9 8 1  a n d  1 9 8 2  ( 1 9 8 8 ) ,  w o u l d  p r o h i b i t  h e  p r e c i s e  f o r m  o f  

m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  a t  i s s u e  h e r e ,  u n l e s s  i t  w a s  b e i n g  

u s e d  a s  a  p r e t e x t  f o r  a  m o r e  e g r e g i o u s  f o r m  o f  d i s c r i m i n a t i o n ,  s u c h  

a s  t h a t  b a s e d  o n  r a c e .  S e e  M a r a b l e  v .  H .  W a l k e r  & A s s o c s . . 6 4 4  

F . 2 d  3 9 0 ,  3 9 7  ( 5 t h  C i r .  1 9 8 1 )  ( f i n d i n g  a  v i o l a t i o n  o f  t h e  f a i r

h o u s i n g  a n d  c i v i l  r i g h t s  s t a t u t e s  o n l y  a f t e r  c o n c l u d i n g  _ h a t ,  

a l t h o u g h  t h e  l a n d l o r d  a s s e r t e d  t h a t  h e  r e f u s e d  t o  r e n t  h o u s i n g  

b a s e d  o n  t h e  a p p l i c a n t ' s  m a r i t a l  s t a t u s ,  t h i s  e x c u s e  w a s  a  m e r e  

p r e t e x t  f o r  r a c i a l  d i s c r i m i n a t i o n ) ;  s e e  a l s o  J a m e s  A .  K u s h n e r ,  T h e  

F a i r  H o u s i n g  A m e n d m e n t s  A c t  o f  1 9 8 8 :  T h e  S e c o n d .  . G e n e r a t i o n  o f  F a i r

W h i l e  I  r e c o g n i z e  t h a t  A l a s k a ' s  a n t i d i s c r i m i n a t i o n  

l e g i s l a t i o n  i s  n o t  s u b s t a n t i a l l y  s i m i l a r  t o  c o m p a r a b l e  f e d e r a l  l a w s  

—  s e e ,  e .  c r .  . H o t e l .  M o t e l .  R e s t a u r a n t .  C o n s t r .  C a m p  E m p l o y e e s  a n d  

B a r t e n d e r s  U n i o n  L o c a l  8 7 9  v .  T h o m a s . 5 5 1  P . 2 d  9 4 2 ,  9 4 5  ( A l a s k a

1 9 7 6 )  —  t h e  m a j o r i t y ' s  f a i l u r e  t o  c i t e  a n y  a u t h o r i t y  f o r  a

c o m p e l l i n g  i n t e r e s t  a t  t h e  s t a t e  l e v e l  i n  t h i s  c a s e  l e a d s  m e  t o  

m a k e  t h i s  c o m p a r i s o n  f o r  f u r t h e r  g u i d a n c e .



H o u s i n g , 4 2  V a n d .  L .  R e v .  1 0 4 9 ,  1 1 0 6  ( 1 9 8 9 )  ( t h e  F a i r  H o u s i n g  A c t  

d o e s  n o t  p r o t e c t  u n m a r r i e d  c o u p l e s  f r o m  a  l a n d l o r d ' s  r e f u s a l  t o  

r e n t  u n l e s s  a  c a s e  c a n  b e  m a d e  t h a t  t h e  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  i s  m e r e l y  a  p r e t e x t  f o r  r a c i a l ,  e t h n i c ,  r e l i g i o u s  

o r  g e n d e r - b a s e d  d i s c r i m i n a t i o n ) .

M y  r e s e a r c h  h a s  n o t  r e v e a l e d  a  s i n g l e  i n s t a n c e  i n  w h i c h  

t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  e l i m i n a t i n g  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  h a s  b e e n  a c c o r d e d  s u b s t a n t i a l  w e i g h t  w h e n  b a l a n c e d  

a g a i n s t  o t h e r  s t a t e  i n t e r e s t s ,  . l e t  a l o n e  f u n d a m e n t a l  c o n s t i t u t i o n a l  

r i g h t s .  I  f i n d  n o t h i n g  t o  s u g g e s t  t h a t  m a r i t a l  s t a t u s  

d i s c r i m i n a t i o n  i s  s o  i n v i d i o u s  a s  t o  o u t w e i g h  t h e  f u n d a m e n t a l  r i g h t  

t o  f r e e  e x e r c i s e  o f  r e l i g i o n .

T h e  m a j o r i t y  c o m m e n t s  t h a t  i t s  r e s u l t  t o d a y  i s  J u s t i f i e d  

b e c a u s e  S w a n n e r ' s  r i g h t  t o  t h e  f r e e  e x e r c i s e  o f  h i s  r e l i g i o u s  

b e l i e f s  m u s t  b e  a c c o r d e d  l e s s  w e i g h t  s i n c e  h e  h a s  e n t e r e d  t h e  

c o m m e r c i a l  a r e n a .  O p i n i o n  a t  1 9 - 2 1 .  A s  d i s c u s s e d  a b o v e ,  i t  i s  

w e l l - a c c e p t e d  t h a t  a n  i n d i v i d u a l ' s  r i g h t  t o  r e l i g i o u s  f r e e d o m  w i l l  

n o t  a n d  c a n n o t  a l w a y s  o v e r r i d e  o t h e r  i n t e r e s t s .  S e e ,  e . g . . U n i t e d  

S t a t e s  v .  L e e . 4 5 5  U . S .  2 5 2 ,  2 6 1  ( 1 9 8 2 )  ( r e j e c t i n g  A m i s h  e m p l o y e r ' s  

c l a i m  t h a t  i m p o s i t i o n  o f  s o c i a l  s e c u r i t y  t a x e s  v i o l a t e d  h i s  f r e e  

e x e r c i s e  r i g h t s )  . H o w e v e r ,  n e i t h e r  L e e  n o r  a n y  o t h e r  c a s e  o f  w h i c h  

I  a m  a w a r e  s t a n d s  f o r  t h e  p r o p o s i t i o n  t h a t  i n d i v i d u a l s  l i k e  S w a n n e r  

a l t o g e t h e r  w a i v e  t h e i r  c o n s t i t u t i o n a l  r i g h t  t o  t h e  f r e e  e x e r c i s e  

o f  r e l i g i o n  s i m p l y  b e c a u s e  a  c o n f l i c t  b e t w e e n  t h e i r  r e l i g i o u s  f a i t h  

a n d  s o m e  l e g i s l a t i o n  o c c u r s  i n  a  c o m m e r c i a l  c o n t e x t .  T o  t h e  

c o n t r a r y ,  t h e  L e e  C o u r t  r e c o g n i z e d  t h a t ,  e v e n  i n  a  c o m m e r c i a l



s e t t i n g ,  t h e  s t a t e  m u s t  j u s t i f y  i t s  l i m i t a t i o n  o n  r e l i g i o u s  l i b e r t y  

b y  s h o w i n g  t h e  l i m i t a t i o n  i s  " e s s e n t i a l  t o  a c c o m p l i s h  a n  o v e r r i d i n g  

g o v e r n m e n t a l  i n t e r e s t . "  I d . a t  2 5 7 - 5 8 .  T h e  A E R C  h a s  s i m p l y  f a i l e d  

t o  m e e t  t h a t  b u r d e n  h e r e .

T h e  m a j o r i t y  s u g g e s t s  t h a t  S w a n n e r ' s  c o n s t i t u t i o n a l  

r i g h t s  m u s t  b e  a c c o r d e d  l e s s e r  w e i g h t  b e c a u s e  h e  v o l u n t a r i l y  

e n g a g e s  i n  t h e  p r o p e r t y  m a n a g e m e n t  i n d u s t r y ,  a n d  h i s  r i g h t  t o  

e n g a g e  i n  t h a t  b u s i n e s s  i s  n o t  e n t i t l e d  t o  j u d i c i a l  p r o t e c t i o n .  

O p i n i o n  a t  2 0 - 2 1 .  H o w e v e r ,  t h i s  c o u r t  h a s  s t a t e d  t h a t  " t h e  r i g h t  

t o  e n g a g e  i n  a n  e c o n o m i c  e n d e a v o r  w i t h i n  a  p a r t i c u l a r  i n d u s t r y  i s  

a n  ' i m p o r t a n t '  r i g h t  f o r  s t a t e  e q u a l  p r o t e c t i o n  p u r p o s e s . "  s t a t e  

v .  E n s e r c h  A l a s k a  C o n s t r .  , I n c .  . 7 8 7  P . 2 d  6 2 4 ,  6 3 2  ( A l a s k a  1 9 8 9 )

( c i t i n g  C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m ' n  v .  A p o k e d a k . 6 0 6  P . 2 d  

1 2 5 5 ,  1 2 6 6  ( A l a s k a  1 9 8 0 ) ) .  T h e  a b i l i t y  t o  p a r t i c i p a t e  i n  a

p a r t i c u l a r  i n d u s t r y ,  s u c h  a s  r e n t a l  p r o p e r t y  m a n a g e m e n t ,  i s  

t h e r e f o r e  e n t i t l e d  t o  m o r e  p r o t e c t i o n  u n d e r  o u r  s t a t e  c o n s t i t u t i o n  

t h a n  t h e  m a j o r i t y  a c k n o w l e d g e s .

T h e  m a j o r i t y  i n c o r r e c t l y  r e l i e s  o n  S e w a r d  C h a p e l  t o  

a r r i v e  a t  i t s  c o n t r a r y  c o n c l u s i o n .  U n l i k e  t h e  p r e s e n t . c a s e ,  S e w a r d  

C h a p e l  d i d  n o t  i n v o l v e  a  f o r c e d  d e c i s i o n  b e t w e e n  g i v i n g  u p  o n e ' s  

l i v e l i h o o d  o r  v i o l a t i n g  o n e ' s  r e l i g i o u s  b e l i e f s .  I n  S e w a r d  C h a p e l , 

w e  m e r e l y  f o u n d  t h a t  n o  r e l i g i o u s  b e l i e f  r e q u i r e d  a n  e x c e p t i o n  t o  

c i t y  z o n i n g  l a w s  p r o h i b i t i n g  t h e  l o c a t i o n  o f  a  p a r o c h i a l  s c h o o l  o n  

a  s p e c i f i c  s i t e .  6 5 5  P . 2 d  a t  1 3 0 2 .  N o  a c t i v i t y  w a s  t o t a l l y  

p r o h i b i t e d ;  o n l y  t h e  p l a c e  i n  w h i c h  i t  c o u l d  b e  c o n d u c t e d  w a s  b e i n g  

r e g u l a t o . d .  I  b e l i e v e  t h a t  t h e r e  i s  a  s i g n i f i c a n t  d i f f e r e n c e



b e t w e e n  t h e  i n / *«", n v e n  5 •'•ncs p l a c e d  u p o n  S e w a r d  C h a p e l  - n d  t h e  t o t a l

a b r o g a t i o n  o f  M r .  S w a n n e r - ' s  r i g h t  t o  e a r n  a l i v i n g  i n  h i s  c h o s e n

p r o f e s s i o n  w h i l e  a b i d i n g  b y  h i s  s i n c e r e l y  h e l d  r e l i g i o u s  b e l i e f s .

T h e r e  i s  n o  b a s i s  i n  t h e  r e c o r d  t o  c o n c l u d e  t h a t  a n  

e x e m p t i o n  i n  t h i s  c a s e  w o u l d  c r e a t e  a  s u b s t a n t i a l  t h r e a t  

o f  h a r m .

I n  F r a n k . t h i s  c o u r t  r e q u i r e d  t h a t  t h e  s t a t e  e s t a b l i s h  

p r e c i s e l y  h o w  i t s  i n t e r e s t  w o u l d  s u f f e r  i f  a n  e x e m p t i o n  w a s  g r a n t e d  

t o  a c c o m m o d a t e  t h e  r e l i g i o u s  c o n d u c t  a t  i s s u e .  5 0 4  P . 2 d  a t  1 0 7 3 .  

T h u s ,  e v e n  a c c e p t i n g  t h a t  t h e  g o v e r n m e n t  h a s  a  s t r o n g  i n t e r e s t  i n  

a s s u r i n g  a v a i l a b l e  h o u s i n g ,  t h e  A E R C  m u s t  s h o v ;  h o w  t h i s  i n t e r e s t  

w i l l  s u f f e r  i n  r e a l  t e r m s  i f  a n  e x e m p t i o n  i s  g r a n t e d  t o  S w a n n e r .

I  s e e  n o  e v i d e n c e  w h a t s o e v e r  i n  t h e  r e c o r d  t o  s u g g e s t  

t h a t  S w a n n e r ' s  c o n d u c t  p o s e s  a  s u b s t a n t i a l  t h r e a t  t o  p u b l i c  s a f e t y ,  

p e a c e  o r  o r d e r  s u c h  t h a t  t h e  b u r d e n  o n  S w a n n e r 1 s  r i g h t s  I s  

j u s t i f i e d .  F o r  t h i s  r e a s o n ,  I  f a i l  t o  s e e  w h y  a n  e x e m p t i o n  t o  

a c c o m m o d a t e  S w a n n e r ' s  r e l i g i o u s  b e l i e f s  i s  n o t  w a r r a n t e d .  M e r e  

s p e c u l a t i o n  t h a t  h o u s i n g  f o r  u n m a r r i e d  c o u p l e s  m a y  b e c o m e  s c a r c e  

i . f  a n  e x e m p t i o n  I s  g r a n t e d  i s  i n s u f f i c i e n t  t o  e s t a b l i s h  a 

c o m p e l l i n g  g o v e r n m e n t a l  i n t e r e s t .  I n  F r a n k . w e  s p e c i f i c a l l y  

c r i t i c i z e d  t h e  s t a t e  f o r  s p e c u l a t i n g ,  w i t h o u t  a n y  s u p p o r t i n g  d a t a ,  

t h a t  a n  e x e m p t i o n  t o  m o o s e  h u n t i n g  r e g u l a t i o n s  f o r  a n  A t h a b a s c a n  

f u n e r a l  p o t l a t c h  w o u l d  o p e n  t h e  f l o o d  g a t e s  t o  w i d e s p r e a d  p o a c h i n g .  

I d .  a t  1 0 7 4  .  W e  s t a t e d :  11 ' J u s t i f i c a t i o n s  f o u n d e d  o n l y  o n  f e a r  a n d

a p p r e h e n s i o n  a r e  i n s u f f i c i e n t  t o  o v e r c o m e  r i g h t s  a s s e r t e d  u n d e r  

t h e  F i r s t  A m e n d m e n t . ' ' '  I d .  ( q u o t i n g  T e t e r u d  v .  B u r n s , 5 2 2  F . 2 d  

3 5 7 ,  3 5 1 - 6 2  ( 8 t h  C i r .  1 9 7 5 ) ) .  W e  f u r t h e r  f o u n d  t h a t ,  s i n c e  t h e

- 3 8 -  4 0 4 9



s t a t e  h a d  n o t ;  p r e s e n t e d  a n y  e v i d e n c e  t h a n  s o  m a n y  m o o s e  w o u l d  b e  

t a k e n  f o r  f u n e r a l  p o r l a t c h  c e r e m o n i e s  a s  n o  j e o p a r d i z e  a p p r o p r i a t e  

p o p u l a t i o n  l e v e l s ,  i t  h a d  n o t  m e t  i t s  b u r d e n  t o  j u s t i f y  c u r t a i l i n g  

t h e  r e l i g i o u s  p r a c t i c e  a t  i s s u e .  I d . 6

4

A s  i n  F r a n k . t h e  r e c o r d  h e r e  i s  c o m p l e t e l y  d e v o i d  o f  a n y

e v i d e n c e  t o  s u g g e s t  t h a t  t h e r e  a r e  s o  m a n y  l a n d l o r d s  o r  p r o p e r t y

m a n a g e r s  i n  A n c h o r a g e  w h o s e  r e l i g i o u s  b e l i e f s  a r e  i d e n t i c a l  t o  

S w a n n e r 1 s  a s  t o  c o n s t i t u t e  a  s u b s t a n t i a l  t h r e a t  t o  a v a i l a b l e  

h o u s i n g .  I n  a  c i t y  t h e  s i z e  o f  A n c h o r a g e ,  i t  i s  d i f f i c u l t  t o  

c o n c l u d e  b a s e d  o n  i n t u i t i o n  a l o n e  t h a t  h o u s i n g  a v a i l a b i l i t y  f o r  

u n m a r r i e d  c o u p l e s  w i l l  b e c o m e  s o  s c a r c e  a s  t o  c o n s t i t u t e  a 

s u b s t a n t i a l  t h r e a t  t o  c o m m u n i t y  w e l f a r e .  I f  t h e r e  w e r e  s o m e  

p e r s u a s i v e  e v i d e n c e  t o  s u p p o r t  s u c h  a  c o n c l u s i o n ,  I  m a y  w e l l  h a v e  

a r r i v e d  a t  a  d i f f e r e n t  c o n c l u s i o n  t o d a y .

C o n c l u s  i o n

I  b e l i e v e  S w a n n e r  h a s  b e e n  p r e s e n t e d  w i r h  a  H o b s o n ' s

c h o i c e  o f  e i t h e r  c o m p l y i n g  w i t h  t h e  i a w  o r  a b a n d o n i n g  t h e  p r e c e p c s  

o f  h i s  r e l i g i o n .  S i n c e  t h e  g o v e r n m e n t ' s  i n t e r e s t  i n  t h i s

O u r  r e q u i r e m e n t  o f  e v i d e n t i a r y  s u p p o r t  f o r  t h e  s t a t e ' s  

r e f u s a l  t o  g r a n t  a n  e x e m p t i o n  i s  w e l l - s u p p o r t e d  b y  U n i t e d  S t a t e s  

S u p r e m e  C o u r t  p r e c e d e n t .  S e e  T h o m a s  v .  R e v i e w  B d .  o f  I n d i a n a  

E m p l o y m e n t  S e c .  D i v . . 4 5 0  U . S .  7 0 7 ,  7 1 9  ( 1 9 8 1 )  ( r e j e c t i n g  s t a t e ' s  

a s s e r t e d  r e a s o n s  f o r  r e f u s i n g  a  r e l i g i o u s  e x e m p t i o n  d u e  t o  l a c k  o f  

e v i d e n c e  i n  t h e  r e c o r d ) ;  W i s c o n s i n  v .  Y o d e r , 4 0 6  U . S .  2 0 5 ,  2 2 4 - 2 9  

( 1 9 7 2 )  ( r e j e c t i n g  s t a t e ' s  a r g u m e n t  c o n c e r n i n g  t h e  d a n g e r s  o f  a 

r e l i g i o u s  e x e m p t i o n  a s  s p e c u l a t i v e  a n d  u n s u p p o r t e d  b y  t h e  r e c o r d ) ;  

S h e r b e r t  v .  V e r n e r . 3 7 4  U . S .  3 9 8 ,  4 0 7  ( 1 9 6 3 )  ( ' * [ T ] h e r e  i s  n o  p r o o f  

w h a t e v e r  t o  w a r r a n t  s u c h  f e a r s  . . .  a s  t h o s e  w h i c h  t h e  [ s t a t e ]  n o w  

a d v a n c e f s ]  . " )  ;  s e e  a l s o  S m i t h , 4 9 4  U . S .  a t  9 1 1  ( B l a c k m u n ,  - J . ,

d i s s e n t i n g )  ( s t a t e ' s  a s s e r t i o n  t h a t  r e l i g i o u s  e x e m p  . i o n  f o r  p e y o t e  

u s e  w o u l d -  h a r m  h e a l t h  a n d  s a f e t y  o f  s t a t e  c i t i z e n s  i s  u n s u p p o r t e d  

a n d  s p e c u l a t i v e ) .



p a r t i c u l a r  l a w  d o e s  n o t  o u t w e i g h  S w a n n e r ' s  f u n d a m e n t a l  r e l i g i o u s  

r i g h t s ,  S w a n n e r  s h o u l d  b e  g r a n t e d  a n  e x e m p t i o n  t o  a c c o m m o d a t e  h i s  

b e l i e f s .  T h e  A E R C  r e l i e s  o n  n o t h i n g  m o r e  t h a n  a  p u r e  c o n c l u s i o n  

t h a t  t h e  s t a t e  h a s  a  c o m p e l l i n g  i n t e r e s t  i n  p r e v e n t i n g  m a r i t a l  

s t a t u s  d i s c r i m i n a t i o n  i n  h o u s i n g .  I t  h a s  n o t  p r e s e n t e d  a n y  

e v i d e n c e  t h a t  a n  e x e m p t i o n  i n  t h i s  c a s e  w o u l d  r e s u l t  i n  a 

s u b s t a n t i a l  t h r e a t  t o  h o u s i n g  a v a i l a b i l i t y .  N o r  d o e s  i t  e x p l a i n  

e x a c t l y  w h a t  i s  s o  i n v i d i o u s  a b o u t  m a r i t a l  s t a t u s  d i s c r i m i n a t i o n  

a s  t o  m a k e  i t s  p r o s c r i p t i o n  a  g o v e r n m e n t a l  i n t e r e s t  o f  t h e  h i g h e s t  

o r d e r ,  c o m p a r a b l e  w i t h  t h e  s t a t e ' s  i n t e r e s t  i n  e r a d i c a t i n g  r a c i a l  

o r  g e n d e r  d i s c r i m i n a t i o n .  F o r  t h e s e  r e a s o n s ,  I  f a i l  t o  s e e  h o w  a  

l i m i t e d  e x e m p t i o n  f o r  S w a n n e r  a n d  o t h e r s  s i m i l a r l y  s i t u a t e d  i s  n o t  

j u s t i f i e d .  I n  m y  o p i n i o n ,  t h e  a n a l y s i s  a n d  r e s u l t  s e t  f o r t h  i n  

t h i s  c a s e  w i l l  r e t u r n  t o  h a u n t  t h i s  c o u r t  i n  f u t u r e  d e c i s i o n s .
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O R D E R  A W A R D I N G  F E E S  A N D  C O S T S
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U n d e r  A p p e l l a t e  R u l e s  5 0 8 ( e )  a n d  f ) ( 1 ;  , a t t o r n e y ' s  f e e s  

. a r e  a w a r d e d  t o  A p p e l l e e ,  a n d  A p p e l l e e  s h a l l  s e r v e  a n d  

t h i s  c o u r t  b y  F e b r u a r y  2 2 ,  1 9 9 4 ,  a n  i t e m i z e d  a n d  v e r i f i e d  

: s t s  i n  c o m p l i a n c e  w i t h  A p p e l l a t e  R u l e  5 0 8 ( d ) .

E n t e r e d  a t  t h e  d i r e c t i o n  o f  C h i e f  J u s t i c e  M o o r e  t n  

. 1 ,  1 9 9 4 .

C L E R K  OF T H E  S U P R E M E  C C U R T

C a t h e r i n e  B o u r d e a u  

C e o u t v  C l e r k



Court: Landlord can’t refuse unwed couples \i
By LIZ RUSK1N
Daily  Nevvs reporter

T h e  A l a s k a  S u p r e m e  
Court has ru led  th a t  a la n d ­
lord canno t refuse on re l i­
gious farounds to ren t to u n ­
m a rr ied  couples.

Tom Swanner, of White­
hall P roper ties , refused to 
ren t to  unm a rr ie d  ten an ts  
who w an te d  to live w i th  a 
m em be r  of th e  oppos ite  sex, 
say ing  cohab i ta t ion  ou ts ide  
m a rr iag e  was repugnan t to
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zens have  abso lu te  freedom  
of be l ie f  b u t  on ly l im ited  
p ro te c t io n  fo r  r e l ig io u s ly  
m o t iv a ted  conduct.

C h ie f  J u s t i c e  D a n ie l  
Moore w ro te  th e  dissent.

Moore sa id  he  was no t 
w ill ing  to p lace the r igh t to 
cohab ita te  on th e  s am e con­
s t i tu t io n a l  level as th e  r igh t 
to f reedom  of relig ion o r  to 
freedom  from  d isc r im ina t ion  
based  on race and  gender.
• Moore also said th e re ’s no 
evidence to suggest housing 
for unm arr ied  couples w ill 
become scarce in Anchorage 
if  Sw ann e r  and  like-minded 
p r o p e r t y  ' m a n a g e r s  a r e  
g ran ted  l im ited  exceptions 
to th e  rules.

h is Chr is t ian  beliefs. Swar- 
ne r  also considered it s inful 
for roommates of the oppo­
s i te  sex to live to ge th e r  b e ­
c au s e  such  a r r a n g e m e n t s  
give the appearance  o f  im ­
mora lity .

T h re e  would-be t e n a n t s  
f i le d  s e p a r a t e  c om p la in t s  
severa l yea rs  ago w ith  the 
A n c h o ra g e  E q u a l  R ig h ts  
Commission say ing they had 
been the vic tim s of marital- 
s ta tu s  d iscr im ina tion, in v io ­

la tion of c i ty  and s ta te  a n t i ­
d isc r im ina tion  laws.

The com m iss io n  agreed, 
so Sw ann e r  appealed to the 
courts.

His lawyer, S tephen De­
Lisio. argued tha t Sw anne r  
does no t d isc r im ina te  based 
on m a r i ta l  s ta tu s  because he 
ren ts  to people who a re  m a r ­
ried. single, widowed, d i­
vorced o r separa ted . Howev­
er. if his refusal to rent to 
unm arr ied  couples who plan

tto live toge ther is considered 
discr im ination, he should be 
ex cu sed  f rom  com p l ia n c e  
w ith  th e  anti-discrimination 
laws because of his con s t i tu ­
tional r igh t to free exercise 
of religion, he argued. O th ­
e rw is e .  he s a id , h e ’d be 
faced  w i t h  a H ob so n 's  
choice: G ive up his economic 
livelihood or act aga inst his 
religious beliefs.

The Sup rem e Court, how ­
ever. said Sw anne r ’s Hob­

son's choice is of his own ! 
m ak ing  because he chose to ! 
en te r  an occupation that is 1 
regulated -by anti-di&crimi- j 
na t ion  laws.

“ It is im po rtan t 10 note 
th a t any burden placed on I 
Swanner's  religion (by the 
a n t i- d i s c r im in a t io n  laws) , 
falls on his conduct and not i 
on his belief.” the justices I 
sa id  in the 4-1 opinion. Citi- '.

P lease see Page D-2. COURT



Landlord says no room at inn for unmarried couples
By JAY CROFT 
Times W riter

An Anchorage property m anager 
unabashedly adm in  for 10 years he 
has refused 10 allow unm arried cou­
ples :o rent any of ihe 200 homes he 
manages, but he says he has broken 
no law.

Tom Swanner says his policy does

not violate statutes prohibiting dis­
crim ination based on marital status. 
And even if be Is breaking the law, 
Swanner says, it doesn't m a tter be­
cause he follows a higher order: 
God's.

"You liave to choose which law 
you're going to obey." says Swanner. 
who has a religious radio talk show

and once was pastor at Grace b re th ­
ren Church in Chugiuk. "You want to 
talk about what's legal; I want to talk 
about what's right."

Gut the city's Equal Rights Com­
mission says Swarmer's rental policy 
Is discrimination hased on m arital 
status. Swanner says unm arried cou­
ples have no marital status and (he

city is discriminating against him be­
cause nf his religious beliefs.

" I  can’t take money from peoplei 
who are  going to cohabit," Swannerl 
said Monday in the Midtown office ofl 
Whitehall Propeny Management.! 
"As a Christian. 1 cannot in good con-i 
science assist someone in something] 
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that's going lo ltarm  them.
"W hat does the community 

benefit by forcing me to rent to 
these couples? There is no bene­
fit. What they a re  doing is 
counter lo everything that is 
pure and wholesome and right.

" I ’m  in trouble because of 
what I believe, not because of 
my job description."

ills belief a s  prompted at 
least three complaints lo the An­
chorage Equal Rights Commis­
sion.

Dec Moose in August 1989 
thought she had found Ihe per­
fect home. The uve-bed room, 
downtown duplex had plenty of 
room for Moose, her teen-age 
son. her boyfriend and another 
couple.

She said when she called 
Swanner. he asked who would be 
living in the hou_\ At the men­
tion of her boyfn.nd. Swanner 
rejected her. she said.

"R ight then and (here he said, 
•f don't rent to fomicaiors. You­
're living in sin and I will not rent 
to anyone who is fornicating.' "  
she said. " I  was just a little 
shocked."

Site said Swanner also asked 
h e r If she inlended lo m arry  her 
boyfriend. She said no. and Swan­
ner called her a sinner.

" I  said. 'Whai religion are 
you?' lie  said. 'I'm a Christian.* I 
said, 'Great. Tin a Catholic, so 
we're In Ihe same boal.' Bui he 
siilt refused. I ihink wiihln half 
nnhnur I filed suit against him ."

Tom  Swanner
. . .  r e f u s e s  u n m a r r ie d  c o u p le s

Swanner on Monday said he 
never would icll anyone (hey 
were not a Christian or refuse to 
rent to a sinner. Everyone is a 
sinner, he said.

Moose look her case lo Ihe 
Equal Rights Commission. Two 
o ther people, in unrelated cases, 
have filed sim ilar complaints. All 
gave sim ilar accounts.

Joseph Bowles and William F. 
H arper each said Swanner 
refused to rent to them because 
they wanted lo live with their 
girlfriends.

Moose. Bowles and lla rp e r all 
claim ed discrim ination based on 
m arita l status and religion.

The commission consolidated 
the cases and investigated. It 
dropped the religious discrim ina­
tion complaints, but found evi­
dence of marital sta tus discrim i­
nation. said Paul Connerty. the 
panel's executive director.

Robert Landau, tin Anchorage

lawyer appointed by the commis­
sion lo act us huanng officer, lis­
tened lo the complaints last 
month, mure iltan a year after 
they were filed.

.Mouse. Swanner and mlicr 
witnesses testified and ihe com­
mission's attorney filed her clos­
ing arguments Nov. 13.

Swanner's lawyer lias until 
Friday to file.

Landau is expected to make a 
recommendation to the panel's 
nine commissioners, who will de­
cide wheiher Swanner broke the 
city's ordinance. Their decision 
can be appealed through state 
courts.

Swanner. in testimony last 
month and an interview Monday, 
said lie does not remember meei- 
ing any of the people who filed 
complaints, but he would not dis­
pute Ihe meetings occurred. He 
said he sees hundreds of poten­
tial tenants a year.

But he readily adm its lu dis- 
cnminaliun. though he claims it 
is not based on marital stains.

" I  will nm rent to cohabiting 
couples." he said when ques­
tioned Iasi month by Belli Beh- 
ner, the commission's attorney. 
" I will say no to cohabiting cou­
ples every lime, and I always 
have said nu."

He said he would noi rent to 
iwo people who are m arried to 
o thers anil want to live together, 
or to a single man and woman.

The lertti “unmarried couple” 
is not a martial status, he said, so 
by denying them rentals he could 
not be discrintlnallng on the 
basis of marital slatus.

“ I'm talking about the appear­
ance nf m arriage when it really 
isn't." he said.

Swanner hns nm Whiteluill for 
about 10 years, lie  usually man­
ages itlxiiit am  properties, he

said. Swunncr told ilehncrUunng 
last month's hearing he consid­
ers ihe business p an  uf his mmis- 
try.

And although it is against city 
ordinance lo ask about an appli­
cant's m antal status, Swanner 
said he asks lu obtain informa­
tion fo ra  credit application form 
—  not to ferret out unmarried 
couples.

But lie said he is uninterested 
in regulating cuher people’s 
behavior.

"My job is lo conirol my con­
duct. Thai’s what this is all 
about." he said. " If  you're asking 
me do 1 feel that I am  assisting 
ihe person when they cohabit by 
signing on the line saying, yes. 
you can do it with my knowl­
edge? Yes. I feel I'm assisting.

"Ju s t like I would be assisting 
a poison if I was a gun salesman 
and lie mumbled across Ihe 
counter. 'She'll be sorry lo- 
night.'"

Swanner said only once has he 
tented to an unmarried couple — 
a brother anil sister. And he said 
lie almost had to evict a young 
woman he had known (or years, 
who baby-sat his children, be­
cause her boyfriend moved in.

"She moved out, but I would 
have evicted her if she hadn't." 
he said.

Even if men and women could 
live logeiher platonically, lie 
said, there always would be the 
appearance of evil.

Swanner suid he refuses tu 
rent to unmarried couples be­
cause they violate God's law, and 
he cannot help them engage in 
sin.

Fornication leads to all son s 
nf problems, including unwanted 
pregnancy. AIDS and abandoned 
women gelling caught up m the 
welfare cycle, he said.

"D o you know how she raises 
her income? sue engages in a hi­
de more fornication to gei an­
o ther baby." he said. "Now. Tin 
not saying no because uf mat 
reason, you understand. Tin say­
ing no because God says it's 
w rong."

He said he also would noi rent 
to someone who would nm a 
c rack  house, pornography shop 
" o r  anything that is wrong, not 
good for ihe community, not so­
cially redeem ing."

He said he tells propeny own­
e rs about his policy, but at least 
one said she cannot recall him 
saying anything about it and it is 
not mentioned in llie manage­
ment contract.

" I t  wasn't something that I 
had even thought about." said 
M ary Newion. who owns die O 
S treet duplex Moose wanted to 
rent last year. Swanner managed 
it briefly before Newton fired 
liitn over wliat she said was a 
pcrcMiality clash. She refused lo 
elaborate, hut she said it hud 
mulling to do wuli Moose’s com­
plaint.

■’Lei's face it. couples are 
doing this all over lown." New­
ton said. " I t's  not my lifestyle, 
hut I realize this is something 
you can  hardly prevent."

Swanner's lawyer, Stephen 
Dcliuio. has asked the charges be 
dismissed, saying Moose. Bowles 
and lla rpe r misunderstood 
Swanner's conduct.

"M r. Swanner's reported 
basis for refusing to rent was not 
p e r sc Ihe m anta l status of Ihe 
individuals in question but the 
use ihey intended to make of the 
prem ises: for sexual cohabita­
tion outside the bonds of m atri­
mony.

"The problem is not their 
inuriful status, but the (set they

intend to use Ih e  rental premises 
for purposes which arc- unmoral, 
and panicu larly  m Mr. Swan- 
ner's case, for puqxises wmcli 
a re  contrary to his religious !re­
liefs.''

L ily  law since 1975 anil slate 
law fu r a decade has prohibilcd 
discnm inauon based on maniat 
status, commission director Con- 
neny  said.

But Swanner said lie is confi­
dent uf his case.

"There 's no way you can get 
me on m an ta l sta tus." he said 
Monday. "T he re ’s no 'unmarned 
couple' status. The law's a good 
law. There's nothing wrong with 
the law. They're bending it. The 
law's an um brella; I'm nut under 
it."

Swanner says the dispute 
clearly cen ters on his religious 
beliefs.

"There 's evidence every­
where in my life that I'm a reli­
gious (icrson. maybe a religious 
fanatic for suine people I'm imu 
religion here. Tin into what ttud 
wants." lie said.

"I'm  doing mis because uf my 
religious beliefs, not because I’ve 
goi some bone to pick with peo­
ple who a re  single or married."

But Connerty of the Equal 
Rights Commission disagreed

"H is religion is guiding him." 
Connerty said. "Bill it was their 
m anta l slam s that was lus mo­
tive fur (he discrim ination “

Swanner said regardless ul 
how ihe commission and courts 
rule, he will remain (roe lo his 
beliefs.

" I  can look in ihe inirrur and 
say. 'Swanner. you're true to 
what you believe."' he said. 
"I'm  just trying lo be wliai I 
claim lo lie and I'm doing it in 
the marketplace. Wlut's wrung 
with that?"




