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The retroactive application provisions of the bill make it 
difficult to evaluate the fiscal impact of the bill. It is >ot 
known, at this time, if any refunds, except for the one described 
below, will be due the federal lessees because of the proposed 
retroactive change in state policy. An audit of past federal/state 
royalty collection policies beginning in 1959, which will require 
a considerable amount of time and resources, would have to be 
comoletea in order to determine the full fiscal impact of this 
bill.

What is known today is that if the bill becomes law, the state will 
be barred from advocating for higher royalty values for gas 
production from federal leases in the Beluga River field for past 
production periods. The state believes that as of April 15, 1992, 
approximately $10.4 million is owed for the audit period between 
October 1, 1984 through June 30, 1987. Because interest continues 
to accrue on the past due principle, the amount of the claim 
continues to grow.

As to the allocation of any royalty revenues which may be foregone 
as a result of the application of this proposed legislation, for 
leases issued on or before December 1, 1979, 74.5% would be 
allocated to the General Fund, 25% to the Permanent Fund, and 0.5% 
to the Public School Trust Fund. In the event of leases issued 
after December 1, 1979, 49.5% would be allocated to the General 
Fund, 50% to the Permanent Fund, and 0.5% to the Public School 
Trust Fund.

At this point in time, the amount owed is based on a claim by the 
state. However, the state's position in support of the area
pricing theory or median value pricing theory, and the amount 
sought may or may not be sustained by a court with jurisdiction for 
this issue.



S e c t i o n  1 .  I n  1 9 8 6 ,  t h e  l e g i s l a t u r e  d i r e c t e d  t h e  D e p a r t m e n t  o f  N a t u r a l  

R e s o u r c e s  ( " D N R " )  t o  u s e ,  e x c e p t  i n  c e r t a i n  c i r c u m s t a n c e s ,  t h e  c o n t r a c t  p r i c e  o f  

n a t u r a l  g a s  s o l d  b y  a  l e s s e e  t o  a  g a s  o r  e l e c t r i c  u t i l i t y  a s  t h e  v a l u e  o f  t h e  s t a t e ' s  

r o y a l t y  s h a r e  o f  p r o d u c t i o n  f r o m  t h a t  l e s s e e .  A S  3 8 . 0 5 . 1 8 0 ( a a ) .  C o o k  I n l e t  

l e s s e e s  s e l l  n a t u r a l  g a s  t o  t h e s e  u t i l i t i e s ,  a n d  h a v e  h i s t o r i c a l l y  p a i d  r o y a l t i e s  

b a s e d  u p o n  t h a t  c o n t r a c t  p r i c e .  I n  M a r c h ,  1 9 8 5 ,  D N R  d e m a n d e d  t h a t  i t s  l e s s e e s  

b e g i n  p a y i n g  a d d i t i o n a l  g a s  r o y a l t i e s ,  o n  t h e  t h e o r y  t h a t  t h e  c o n t r a c t  p r i c e  d i d  

n o t  r e p r e s e n t  t h e  g a s '  " v a l u e . "  H a d  D N R  p r e v a i l e d ,  t h e  l i a b i l i t y  f o r  t h o s e  

a d d i t i o n a l  r o y a l t i e s  w o u l d  h a v e  f a l l e n  o n  t h e  u t i l i t i e s .  T h a t ' s  b e c a u s e  t h e  

u t i l i t i e s ,  a s  p a r t  o f  t h e i r  c o n t r a c t s  w i t h  t h e  l e s s e e s ,  a g r e e d  t o  p a y  a n y  a d d i t i o n a l  

r o y a l t y  a s s e s s m e n t  m a d e  b y  t h e  s t a t e .

U l t i m a t e l y ,  o f  c o u r s e ,  t h a t  w o u l d  h a v e  m e a n t  t h a t  a n y  a d d i t i o n a l  r o y a l t i e s  

w o u l d  b e  p a i d  b y  t h e  u t i l i t y ’s  c u s t o m e r s .

T h e  p o s s i b i l i t y  o f  a d d i t i o n a l -  r o y a l l y  d e m a n d s  t h e r e f o r e — - c r e a t e d -  

c o n s i d e r a b l e  u n c e r t a i n t y  a n d  t h r e a t e n e d  t o  i m p o s e  s u b s t a n t i a l  b u r d e n s  o n  

c o n s u m e r s .  T h e s e  b u r d e n s ,  t h e  l e g i s l a t u r e  b e l i e v e d ,  o u t w e i g h e d  a n y  r e v e n u e s  

t h e  s t a t e  m i g h t  r e c i e v e  f r o m  a  h i g h e r  v a l u a t i o n  o f  t h e s e  r o y a l t i e s .  E v e n  D N R ,  

w h i c h  s u p p o r t e d  t h e  1 9 8 6  l e g i s l a t i o n ,  c o n c l u d e d  t h a t  " i t  i s  a p p r o p r i a t e  t o  a c c e p t  

a  c o n t r a c t  p r i c e  a s  t h e  r o y a l t y  v a l u e  f o r  a r m s - l e n g t h  s a l e s  t o  r e g u l a t e d  

u t i l i t i e s . . . b e c a u s e  A l a s k a  c o n s u m e r s  w o u l d  b e  t h e  d i r e c t  b e n e f i c i a r i e s  o f  t h e  

c e r t a i n t y  o f  t h e  p r i c e  p r o v i d e d  b y  s u c h  a  c o n t r a c t . . . , "  b u t  f e l t  t h a t  l e g i s l a t i o n  w a s  

n e c e s s a r y  t o  p e r m i t  i t  t o  u s e  t h e  u t i l i t y  c o n t r a c t  p r i c e .

T h e  1 9 8 6  l a w  w a s  i n t e n d e d  t o  r e m o v e  t h e s e  u n c e r t a i n t i e s  a n d  p o t e n t i a l  

b u r d e n s  b y  e s t a b l i s h i n g  ( e x c e p t  i n  l i m i t e d  c i r c u m s t a n c e s )  t h e  u t i l i t y  c o n t r a c t  

p r i c e  a s  t h e  " v a l u e "  o f  t h e  s t a t e ' s  r o y a l t y  s h a r e .  T h e  l a w ,  h o w e v e r ,  a p p l i e d  o n l y  

t o  s t a t e  l e a s e s .  T h e  s t a t e  a l s o  r e c e i v e s  9 0 %  o f  n a t u r a l  g a s  r o y a l t i e s  p a i d  u n d e r  

f e d e r a l  l e a s e s ,  a n d  t h e  1 9 8 6  l a w  n e g l e c t e d  t o  r e s o l v e  t h e  p r o b l e m  w i t h  r e s p e c t  

t o  t h e  s t a t e ' s  s h a r e  o f  f e d e r a l  r o y a l t i e s .  A s  a  r e s u l t . ,  D N R  c u r r e n t l y  f e e l s  

o b l i g a t e d  t o  e n c o u r a g e  t h e  f e d e r a l  g o v e r n m e n t  t o  r e j e c t  t h e  u t i l i t y  c o n t r a c t  p r i c e  

a s  t h e  " v a l u e "  o f  f e d e r a l  r o y a l t y  g a s ,  e v e n  t h o u g h  t h e  a g e n c y  i s  c o m p e l l e d  ( a b s e n t  

s p e c i a l  c i r c u m s t a n c e s )  t o  a c c e p t  t h a t  p r i c e  f o r  s t a t e  l e a s e  p u r p o s e s .

S i n c e  s u b s t a n t i a l  q u a n t i t i e s  o f  g a s  a r e  s o l d  t o  u t i l i t i e s  f r o m  f e d e r a l  l e a s e s ,  

t h i s  h a s  c r e a t e d  p r e c i s e l y  t h e  u n c e r t a i n t y  a n d  p o t e n t i a l  c o n s u m e r  l i a b i l i t y  t h a t  

t h e  1 9 8 6  l a w  w a s  i n t e n d e d  t o  p r e v e n t .  A n d  b e c a u s e  D N R  i s  m a k i n g  t h i s  c l a i m  

w i t h  r e s p e c t  t o  o l d  r o y a l t i e s — t h o s e  p a i d  f r o m  1 9 8 4 - 5 7 —a  r u l i n g  i n  i t s  f a v o r  

w o u l d  m e a n  t h a t  t o d a y ' s  c o n s u m e r s ,  s t r e t c h i n g  f r o m  H o m e r  t o  F a i r b a n k s ,  w o u l d

S e c t i o n - b y - S e c t i o n  A n a l y s i s  o f  C S H B  1 1 6 ( F i n a n c e )



h a v e  t o  p a y  a n  e l e c t r i c  r a t e  s u r c h a r g e  f o r  p o w e r  t h a t  w a s  u s e d  6 - 9  y e a r s  a g o  b y  

o t h e r  c o n s u m e r s .

S e c t i o n  1 o f  H B  1 1 6  c l o s e s  t h e  u n i n t e n d e d  l o o p h o l e  i n  c u r r e n t  l a w  b y  

e x t e n d i n g  t h e  r e a c h  o f  t h e  1 9 8 6  l e g i s l a t i o n  t o  t h e  s t a t e ' s  s h a r e  o f  f e d e r a l  r o y a l t y  

g a s .  T h e  i n s e r t e d  w o r d s  " o r  a  lessee o f  federal land f r o m  w h i c h  the state is 

entitled u n d e r  applicable federal l a w  to receive a  share o f  the royalty o n  g a s  

production ." e x t e n d  t h e  s e c t i o n ' s  p r o t e c t i o n s  t o  f e d e r a l  l e s s e e s .  T h e  i n s e r t e d  

w o r d s  " o r  a c c e p t "  r e f l e c t  t h e  f a c t  t h a t  t h e  f e d e r a l  g o v e r n m e n t  w i l l  u l t i m a t e l y  s e t  

t h e  r o y a l t y  " v a l u e "  f o r  i t s  l e a s e s ;  D N R ,  h o w e v e r ,  w o u l d  b e  r e q u i r e d  ( u n d e r  t h e  

s t a n d a r d s  o f  t h e  s e c t i o n )  t o  " a c c e p t "  t h e  f e d e r a l  g o v e r n m e n t ' s  u s e  o f  t h e  u t i l i t y  

c o n t r a c t  a s  t h e  m e a s u r e  o f  " v a l u e , "  i f  t h e  f e d e r a l  g o v e r n m e n t  i t s e l f  p r o p o s e d  t o  

u s e  t h a t  v a l u e .

I n  f a c t ,  t h e  D e p a r t m e n t  o f  I n t e r i o r ' s  M i n e r a l s  M a n a g e m e n t  S e r v i c e  

( " M M S " ) ,  i n  t w o  r e c e n t  a u d i t  d e c i s i o n s ,  d e c i d e d  t o  u s e  a r m s - l e n g t h  u t i l i t y  

c o n t r a c t  p r i c e s  a s  t h e  v a l u e  o f  B e l u g a  R i v e r  F i e l d  g a s  f o r  t h e  p e r i o d  1 9 8 4 - 8 7 .  

D N R  i s  a t t e m p t i n g  t o  a p p e a l  t h o s e  r u l i n g s ,  c l a i m i n g  a  h i g h e r  " v a l u e "  e x i s t s .  

U n d e r  S e c t i o n  1 o f  t h e  b i l l ,  a n d  u p o n  t h e  l e s s e e ' s  a p p l i c a t i o n ,  D N R  w o u l d  b e  

r e q u i r e d  ( e x c e p t  i n  t h e  c i r c u m s t a n c e s  a r t i c u l a t e d  i n  e x i s t i n g ^  _ § 1 8 0 ( a a ) )  _ to  

w i t h d r a w  t h o s e  a p p e a l s  a n d  " a c c e p t "  M M S ' d e c i s i o n .  ~

T h e  H o u s e  F i n a n c e  C o m m i t t e e  n a r r o w e d  t h e  r e a c h  o f  b o t h  t h e  1 9 8 6  l a w ,  

a n d  t h i s  l e g i s l a t i o n ,  b y  r e q u i r i n g ,  a t  p .  2 ,  l i n e s  6 - 1 2 ,  t h a t ,  i n  o r d e r  t o  h a v e  t h e  

s t a t e  a c c e p t  t h e  c o n t r a c t  p r i c e ,  t h e  u t i l i t y  m u s t  b e  i r  t h e  b u s i n e s s  o f  p r o v i d i n g  

g a s  o r  e l e c t r i c  p o w e r  f . .  t h e  g e n e r a l  p u b l i c  ( e i t h e r  d i  - e c t l y ,  o r  t h r o u g h  w h o l e s a l e  

c o n t r a c t s  t o  o t h e r  u t i l i t i e s ) .  T h i s  a m e n d m e n t  i n s u r e d  t h a t  t h e  b e n e f i t s  o f  t h e  

l e g i s l a t i o n  w i l l  o n l y  b e  e x t e n d e d  t o  p u b l i c  c o n s u m e r s ,  a s  w a s  t h e  l e g i s l a t u r e ' s  

o r i g i n a l  i n t e n t  i n  1 9 8 6 .  T h e  F i n a n c e  C o m m i t t e e  a m e n d m e n t  a l s o  l i m i t e d  t h e  

l e g i s l a t i o n  t o  u t i l i t i e s  t h a t  w e r e  n o t  " a f f i l i a t e d "  w i t h  a  m a j o r  p u r c h a s e r .  T h i s  

a s p e c t  o f  t h e  a m e n d m e n t  w a s  i n t e n d e d  t o  p r e c l u d e  c o l l u s i v e  a t t e m p t s  t o  t a k e  

a d v a n t a g e  o f  t h i s  l e g i s l a t i o n .

S e c t i o n  2 .  A S  3 8 . 0 5 . 1 8 0 ( a a )  r e q u i r e s  t h e  u s e  o f  t h e  u t i l i t y  c o n t r a c t  p r i c e  a s  t h e  

v a l u e  o f  " t h e  s t a t e ' s  r o y a l t y  s h a r e  o f  g a s  p r o d u c t i o n , "  a  t e r m  d e f i n e d  i n  e x i s t i n g  

§ 1 8 0 ( b b ) ( 3 ) .  I n  o r d e r  t o  e x t e n d  t h a t  v a l u a t i o n  r u l e  t o  t h e  s t a t e ' s  s h a r e  o f  f e d e r a l  

r o y a l t i e s ,  i t  i s  n e c e s s a r y  t o  a m e n d  t h a t  d e f i n i t i o n  t o  i n c l u d e  " p a y m e n t s  o n  

f e d e r a l  l e a s e s  u n d e r  3 0  U . S . C .  1 9 1 . "  3 0  U . S . C .  § 1 9 1  i s  t h e  f e d e r a l  s t a t u t e  u n d e r  

w h i c h  9 0 %  o f  f e d e r a l  g a s  r o y a ’t i e s  a r e  d i s t r i b u t e d  t o  t h e  s t a t e .

S e c t i o n  3 .  T h i s  s e c t i o n  w a s  i n s e r t e d  b y  t h e  F i n a n c e  C o m m i t t e e .  A  q u e s t i o n  

a r o s e  w h e t h e r  t h e  b i l l ,  a s  o r i g i n a l l y  d r a f t e d ,  m i g h t  p r e c l u d e  t h e  s t a t e  f r o m  

a c c e p t i n g  i t s  s h a r e  o f  f e d e r a l  r o y a l t i e s  i f  t h e  f e d e r a l  g o v e r n m e n t ,  w i t h o u t  a n y  

e n c o u r a g e m e n t  f r o m  t h e  s t a t e ,  d e c i d e d  t o  r e j e c t  t h e  c o n t r a c t  p r i c e  a n d  a s s e s s  

a d d i t i o n a l  r o y a l t i e s  o n  i t s  o w n  i n i t i a t i v e .  A l t h o u g h  u n d e r  c u r r e n t  f e d e r a l  r u l e s  

t h i s  r e s u l t  i s  c o n s i d e r e d  u n l i k e l y ,  t h i s  s e c t i o n  c l a r i f i e s  t h a t  i f  f e d e r a l  p o l i c y

2
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c h a n g e s ,  a n d  a n y  a d d i t i o n a l  r o y a l t i e s  a r e  a s s e s s e d  d e s p i t e  t h e  s t a t e ' s  

a c c e p t a n c e  o f  t h e  c o n t r a c t  p r i c e ,  t h e  s t a t e  m a y  r e c e i v e  a n d  r e t a i n  a n y  r e s u l t a n t  

r e v e n u e s .

S e c t i o n  4 .  S e c t i o n  5  o f  t h e  1 9 8 6  l a w  ( C h .  5 5 ,  S L A  1 9 8 6 )  m a d e  i t  c l e a r  t h a t ,  a s  

t o  s t a t e  l e a s e s ,  D N R  w a s  o n l y  r e q u i r e d  t o  u s e  n e w  u t i l i t y  c o n t r a c t s  a s  t h e  r o y a l t y  

" v a l u e . "  T h i s  w a s  d o n e  f o r  t h r e e  r e a s o n s :  (1 )  D N R ,  i n  i t s  M a r c h ,  1 9 8 5  

a n n o u n c e m e n t ,  p r o p o s e d  t o  r e j e c t  u t i l i t y  c o n t r a c t s  a s  t h e  r o y a l t y  v a l u e  o n l y  

p r o s p e c t i v e l y — b e g i n n i n g  A p r i l  1 5 ,  1 9 8 5 ;  (2 )  D N R ,  d u r i n g  t h e  1 9 8 6  s e s s i o n ,  h a d  

a l r e a d y  s e t t l e d  w i t h  a l l  i t s  l e s s e e s  u n d e r  t h e  t h e n - e x i s t i n g  u t i l i t y  c o n t r a c t s ,  

p e n d i n g  p a s s a g e  o f  t h e  l a w ;  a n d  (3 )  e v e n  t h o u g h  t h e  l a w  a p p l i e d  p r o s p e c t i v e l y  

o n l y ,  D N R  a s s u r e d  t h e  l e g i s l a t u r e  t h a t  i t  w o u l d  u s e  e n a c t m e n t  o f  t h e  l a w  a s  

s t a t u t o r y  j u s t i f i c a t i o n  f o r  c o m p l e t i n g  i t s  s e t t l e m e n t s  u n d e r  e x i s t i n g  u t i l i t y  

c o n t r a c t s .

I n  o t h e r  w o r d s ,  t h e  " v a l u a t i o n "  i s s u e  w i t h  r e s p e c t  t o  t h e n - e x i s t i n g  u t i l i t y  

c o n t r a c t s  h a d  a l r e a d y  b e e n  t a k e n  c a r e  o f  a m i c a b l y ,  a n d  t h e r e  w a s  n o  n e e d  t o  

r e o p e n  t h o s e  m a t t e r s .

N o n e  o f  t h o s e  c o n s i d e r a t i o n s  e x i s t  w i t h  r e s p e c t  t o  t h e  v a l u a t i o n  o f  f e d e r a l  

r o y a l t i e s .  D N R  i s  c u r r e n t l y  a t t e m p t i n g  t o  c o m p e l *  M M S  t o  r e t r o a c t i v e r l y - r e j e c t  

u t i l i t y  c o n t r a c t  p r i c e s  a s  f a r  b a c k  a s  1 9 8 4 .  I t  h a s  e n g a g e d  i n  n o  s e t t l e m e n t  

d i s c u s s i o n s  t h a t  m i g h t  a m i c a b l y  d i s p o s e  o f  p r i o r - y e a r  v a l u a t i o n  i s s u e s .  A n d ,  i t  

h a s  t a k e n  t h e  p o s i t i o n  t h a t ,  u n l e s s  A S  3 8 . 0 5 . 1 8 0 ( a a )  i s  a m e n d e d  t o  r e q u i r e  u s e  

o f  t h e  u t i l i t y  c o n t r a c t  p r i c e  f o r  p r i o r  y e a r  f e d e r a l  r o y a l t i e s ,  i t  m u s t  c o n t i n u e  t o  

u r g e  r e j e c t i o n  o f  t h a t  p r i c e  f o r  t h o s e  y e a r s .

A s  a  r e s u l t ,  S e c t i o n  4  o f  C S H B  1 1 6  ( F i n a n c e )  a p p l i e s  t h e  r u l e s  o f  A S  

3 8 . 0 5 . 1 8 0 ( a a )  ( a s  a m e n d e d  b y  S e c t i o n s  1 a n d  2  o f  t h i s  b i l l )  t o  g a s  p r o d u c t i o n  

f r o m  f e d e r a l  l e a s e s  t h a t  o c c u r e d  p r i o r  t o  t h e  e f f e c t i v e  d a t e  o f  t h i s  l e g i s l a t i o n .  T h e  

w o r d i n g  u s e d  i n  S e c t i o n  4  i s  i d e n t i c a l  t o  a m e n d e d  § 1 8 0 ( a a )  a n d  ( b b ) ,  e x c e p t  t h a t

(1 )  t h e  w o r d  " p r o s p e c t i v e "  i s  d e l e t e d  f r o m  s u b s e c t i o n  ( b ) ( 2 ) .  T h a t ' s  

b e c a u s e  t h i s  s e c t i o n  i s  c o n c e r n e d  n o t  w i t h  p r o s p e c t i v e  r e d u c t i o n s  i n  r o y a l t y  d u e  

t o  a c c e p t i n g  n e w  c o n t r a c t  p r i c e s ,  b u t  r a t h e r  w i t h  a c c e p t a n c e  o f  t h e  c o n t r a c t  

p r i c e  f o r  p r i o r  p r o d u c t i o n  f r o m  f e d e r a l  l e a s e s ;  a n d

( 2 )  t h e  d e f i n i t i o n  o f  " s t a t e ' s  r o y a l t y  s h a r e  o f  g a s  p r o d u c t i o n "  

r e f e r e n c e s  o n l y  t h e  f e d e r a l  r e v e n u e  s h a r i n g  p r o v i s i o n  o f  3 0  U . S . C .  § 1 9 1 ,  r a t h e r  

t h a n  a l s o  r e f e r e n c i n g  r e v e n u e s  f r o m  s t a t e  l e a s e s ,  b e c a u s e  t h i s  s p e c i a l  s e c t i o n  i s  

c o n c e r n e d  s o l e l y  w i t h  p r i o r  p r o d u c t i o n  f r o m  f e d e r a l  l e a s e s .

S e c t i o n  4  h a s  a  v e r y  l i m i t e d  r e a c h .  I t  d o e s  n o t  a f f e c t  p r i o r  p r o d u c t i o n  f r o m  

s t a t e  l e a s e s  a t  a l l — t h e  i n t r o d u c t o r y  l a n g u a g e  o f r i h e  s e c t i o n  m a k e s  t h i s  c l e a r  b y  

s t a t i n g  t h a t  i t  a p p l i e s  s o l e l y  t o  l e a s e s  " e n t e r e d  i n t o  u n d e r  a p p l i c a b l e  f e d e r a l  l a w . "  

M o r e o v e r ,  a l l  s i g n i f i c a n t  f e d e r a l  r o y a l t y  d i s p u t e s  i n v o l v i n g  C o o k  I n l e t  g a s  h a v e
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a l r e a d y  s e t t l e d ,  a n d  t h i s  l e g i s l a t i o n  w i l l  n o t  h a v e  a n y  e f f e c t  o n  b i n d i n g  

s e t t l e m e n t  a g r e e m e n t s .  A s  a  p r a c t i c a l  m a t t e r ,  t h e  e f f e c t  o f  S e c t i o n  4  w i l l  b e  

c o n f i n e d  t o  f e d e r a l  r o y a l t y  g a s  f r o m  t h e  B e l u g a  R i v e r  F i e l d  t h a t  i s  s o l d  t o  

C h u g a c h  E l e c t r i c  A s s n . ,  I n c .  f o r  R a i l b e l t  p o w e r  g e n e r a t i o n .

S e c t i o n  5 .  U n d e r  A S  0 1 . 1 0 . 0 9 0 ,  " n o  s t a t u t e  i s  r e t r o s p e c t i v e  u n l e s s  e x p r e s s l y  

d e c l a r e d  t h e r e i n . "  B e c a u s e  S e c t i o n  3  i s  i n t e n d e d  t o  d e f i n e  w h a t  t h e  s t a t e  m u s t  

a c c e p t  ( u n d e r  c e r t a i n  c o n d i t i o n s )  a s  i t s  s h a r e  o f  p a s t  f e d e r a l  r o y a l t y  p r o d u c t i o n ,  

a n  e x p l i c i t  r e t r o a c t i v i t y  c l a u s e  i s  n e c e s s a r y .

S e c t i o n  5  s h o u l d  c r e a t e  n o  l e g a l  p r o b l e m s .  G o v e r n m e n t a l  p o l i c i e s  t o w a r d s  

d e f i n i n g  r o y a l t y  " v a l u e "  h a v e  c h a n g e d  o v e r  t h e  y e a r s ,  w i t h o u t  a n y  s e r i o u s  

a r g u m e n t  t h a t  t h e  c h a n g e s  c o n s t i t u t e  u n i l a t e r a l  a m e n d m e n t s  t o  p r e - e x i s t i n g  

l e a s e s .  M o r e o v e r ,  h e r e  t h e  u s e  o f  t h e  u t i l i t y  c o n t r a c t  p r i c e  i s  a t  t h e  l e s s e e ' s  

o p t i o n .

S e c t i o n  6 .  T h i  s  s e c t i o n  g i v e s  t h e  l e g i s l a t i o n  a n  i m m e d i a t e  e f f e c t i v e  d a t e .
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R e p r e s e n t a t i v e  M j r k  H a n l e y

A l a s k a  S t a t e  L e g i s l a t u r e

M e m o r a n d u m

T o :  S e n a t o r  D r u e  P e a r c e

F r o m :  R e p r e s e n t a t i v e  M a r k  H a n l e y ^ j j ^ / ^ ' '

R e :  R e q u e s t  t o  s c h e d u l e  C S  H B  1 1 6  ( F I N )  ( T I T L E  A M )  “A n  a c t
a m e n d i n g  t h e  m a n n e r  o f  d e t e r m i n i n g  t h e  r o y a l t y  r e c e i v e d  b y
t h e  s t a t e  o n  g a s  p r o d u c t i o n ,  a n d  d i r e c t i n g  t h e  c o m m i s s i o n e r  
o f  n a t u r a l  r e s o u r c e s  t o  a c c e p t ,  u n d e r  c e r t a i n  
c i r c u m s t a n c e s ,  t h e  c o n t r a c t  p r i c e  a g r e e d  t o  b e t w e e n  a  
l e s s e e  o f  f e d e r a l  g o v e r n m e n t ’s  r o y a l t y  s h a r e  f r o m  
n a t u r a l  g a s  p r o d u c t i o n  o n  f e d e r a l  l a n d  f r o m  w h i c h  t h e  
s t a t e  i s  e n t i t l e d  u n d e r  a p p l i c a b l e  f e d e r a l  l a w  t o  r e c e i v e  a  
s h a r e  o f  t h e  r o y a l t y  o n  g a s  p r o d u c t i o n :  a n d  p r o v i d i n g  f o r  a n  
e f f e c t i v e  d a t e . ”

T h i s  m e m o  i s  t o  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  a b o v e  m e n t i o n e d  l e g i s l a t i o n  
b e  s c h e d u l e d  f o r  a  h e a r i n g  i n  t h e  S e n a t e  F i n a n c e  C o m m i t t e e  a t  y o u r  
e a r l i e s t  p o s s i b l e  c o n v e n i e n c e .

C S  H B  1 1 6  ( F I N )  ( T i t l e  A m )  i s  n e c e s s a r y  b e c a u s e  t h e  D e p a r t m e n t  o f  
N a t u r a l  R e s o u r c e s  i s  p r e s s u r i n g  t h e  f e d e r a l  g o v e r n m e n t  t o  r e t r o a c t i v e l y  
i n c r e a s e  t h e  v a l u e  o f  t h e  g a s  i s  s o l d  t o  a  l e v e l  a b o v e  t h e  p r i c e  a g r e e d  t o  i n  
l o n g  t e r m  c o n t r a c t s  s i g n e d  b y  t h e  u t i l i t i e s .  T h e  h i g h e r  p r i c e  w o u l d  
i m m e d i a t e l y  b e  p a s s e d  a l o n g  t o  c o n s u m e r s  i n  t h e  f o r m  o f  h i g h e r  u t i l i t y  
r a t e s .

T h i s  b i l l  w i l l  r e q u i r e  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  t o  u s e  t h e  
s a m e  s t a n d a r d s  f o r  v a l u a t i o n  o f  n a t u r a l  g a s  f r o m  f e d e r a l  l a n d s  a s  i t  
c u r r e n t l y  u s e s  o n  g a s  f r o m  s t a t e  l a n d s .  U n d e r  e x i s t i n g  l a w ,  t h e  
D e p a r t m e n t  u s e s  t h e  c o n t r a c t  p r i c e  o f  n a t u r a l  g a s  s o l d  t o  a  g a s  o r  e l e c t r i c  
u t i l i t y  a s  t h e  v a l u e  f o r  f i g u r i n g  t h e  s t a t e ’s  r o y a l t y  o n  p r o d u c t i o n  f r o m  
s ta te  l e a s e s .  T h i s  b i l l  w o u l d  r e q u i r e  t h e  D e p a r t m e n t  t o  a l s o  u s e  t h e  
c o n t r a c t  p r i c e  w h e n  d e t e r m i n i n g  t h e  v a l u e  o f  g a s  s o l d  t o  u t i l i t i e s  f r o m  
fe d e ra l l e a s e s .
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D e a r  Z v lr . H ig h e r s :

T h a n k ,  y o u . f o r  y o u r  l e t t e r s  o f  M a y  27 s n c . J u n e  15, 1992 to th e  G o v e rn o r  a n d  m e 
e x p r e s s i n g  c o n c e rn , r e g a r d in g  th e  im p a c t  o f  th e  S t a t e  o f  A la s k a ' s  ( S ta te )  d e c is io n  to 
s e e k  a d d i t i o n a l . r o y a l t i e s  d e r i v e d  f r o m  f e d e r a l  o i l  a n d  g a s  le a s e s  lo c a te d  i n  th e  
B e l u g a  r i v e r  g a s  h e l d .  G o v e r n o r  E i c k s i  a s k e d  m e  to p r e p a r e  a  d e t a i le d  r e s p o n s e  
to  y o u r r l e r t e r :  I  h a v e  d i s c u s s e d  th e  i s s u e  w i t h  th e  G o v e r n o r ,  a n d  h a r e  g iv e n  th e  
m a t t e r  a  g r e a t  d e a l  o f  t h o u g h t .

Y o u r  l e t t e r  o f  M a y *  27", 19-92 a s k e d  t h a t  t h e  D e p a r tm e n t  o f  N a t u r a l  R eso u rce s-  
( D N R )  w i t h d r a w *  a n . a p p e a l  S le d  w ith . th e  f e d e r a l  g o v e r n m e n t  s e e k in g  to re c o v e r ' 
r o y a l t i e s  d u e  th e  S t a t e .  T h e s e  r o y a l t ie s  a r e  f r o m  f e d e r a l  le a s e s  lo c a t e d  i n  th e  
B e l u g a  E l v e r  g a s  n e i d  a n d  in d i r e c t l y  a f f e c t  C h u g a c h  E l e c t r i c  A s s o d a c ia n , I n n  
( C h u g a c h ) .  T h e  w i t h d r a w a l  o f  this- a p p e a l w o u ld  noc b e  i n  t ;  j o e s r  in t e r e s t  o f  th e  
S ta te -  E s s e n t i a l l y ,  t h e  D N R  b e l ie v e s  c h a t  t h e  f e d e r a l  g o v e r n m e n t  h a s  ig n .o ra c . ic s  
o w n  s t a t u t e s  a n d  r e g u la t i o n s  to  d e p r iv e  t h e  S t a t e  o f  o v e r  S o , 19S,383 i n  lo s t  
r o y a l t i e s  a n d . $0^236,002. in . in t e r e s t .

U n d e r  th e . M in e r a l s  L e a s i n g  A c t  a n d  th e  A l a s k a  S t a t e h o o d  A c t .  th e  S t a t e  Is  
e n c . t i e d . t o  n i n e t y  p e rc e n c*  o f  a l l  r o y a l t i e s  r e c e i v e d  fro m , f e d e r a l  o i l  a n d  g a s  le a s e s  m  
A l a s k a .  T h e  f e d e r a l  g o v e r n m e n t ,  h o w e v e r ;  i n i t i a l l y  d e t e r m in e s  th e  a m o u n t  oc 
r o y a l t i e s  d u e , c o l le c t s  t h e  m o d e s ,  a n d  t h e n  f o r w a r d s  t h e  S t a t e ’s s h a r e  to  th e  
S t a t e .  U n d e r  t h e  a p p l i c a b le  s t a t u t e s  a n d  r e g u la t io n s ,  r o y a l t i e s  a r e  to b e  p a ic . o a  
t h e  " v a l u e  o f  p r o d u c t io n . '  -A lth o ugh  C h u g a c h  b e l ie v e s  t h a t  th e  p ro d u c t io n  :s  
v a l u e d  a c c o rd in g *  to  t h e  c o n d u c e  p r ic e  r e c e i v e d  b y  a  le s s e e  o n  th e  s a le  o f  g a s , t h i s  
i s  n o t  t h e  la w .  T h e  c o n d u c t  p r ie s  sa c s  a  m in im u m  v a l u e  a c c o rd in g  to th e  s e n d e e s  
a n d  r e g u l a t i o n s .  W h e r e  th e  c o n t r a c t  p r ic e  i s  n o t  a  f a i r  v a lu e ,  a  r e a s o n a b le  v a lu e  
w i l l  b e  d e t e r m in e d  b y  lo o k in g  to th e  m e d ia n  p r ie s  p a i d  b y  o th e r  p u r c h a s e r s  o l  ga s
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in . t h e  s a m e  m a r k e c  a r e a .  I n  o c h e r  w o r d s , j n s t  b e c a u s e  th e  le s s e e s  e le c t e d  to  e n t e r  
in c o  l o n g  t e r m  c o n t r a c t s  a t  a  lo w  p r ie s  s h o u ld  n o t  d e p r iv e  th e  f e d e r a l  g o v e r n m e n t  
a n d  t h e  S t a t e  o f  i t s  r i g h t  to  r e c e iv e  a  f a i r  r o y a l t y  fo r  i t s  g a s . T h e  B e lu g a  R i v e r  
le s s e e s  e l e c t e d  to  s e l l  t h e i r  g a s  to C h u g a c h  f o r  $-21 p e r M c f  w h i le  th e  m e d ia n  p r ic e  
i n  th e  a r e a  w a s  h ig h e r .  C h u g a c h  is  m i s t a k e n  i n  th e  a s s u m p t io n  t h a t  S222S p e r  
M c f  i s  t h e  h ig h e s t  p r ic e  p a id .  T h e  h ig h e s t  p r ic e  p a id  d u r in g  th e  t im e  f r a m e  
s r u d i a d  i n  t h e  m a jo r i t y  p r i e s  a n a ly s i s  is  o v e r  33.57 p e r  M c f . I n  a d d i t io n ,  m o n th  b y  
m o n t h ,  m o s t  m e d ia n  v a lu e s  c la im e d  b y  th e  S t a t e  a r e  w e l l  b e lo w  th e  a l le g e d  S2JZS 
p e r  M c f  a s  s e a te d  i n  y o u r  l e t t e r .

I n .  198S, th e  f e d e r a l  g o v e r n m e n t  c o n s id e r e d  t h i s  s a m e  i s s u e  i n v o lv in g  o c h e r  f e d e r a l  
o i l  a n d  g a s  le a s e s  i n  :h e  r l a n a i  S a id  w h e r e  g a s  w a s  b e in g  s o ld  ac a  lo w  p r ic e  
p u r s u a n t  to a  lo n g  c r~ m  c o n t r a c t  T h e  f e d e r a l  g o v e m m e n c  d e c e rm m e d  chac th e  
c c n c r a c :  p r ic e  w a s  n o t a  f a i r  v a lu e  fo r  r o y a l t y  p u r p o s e s  a n d  r e q u i r e d  ch a c  r o y a l t y  
b e  p a i d  o n  th e  m e d ia n  p r ic e .  T h e  S t a t e  r e c e i v e d  s u b s t a n t i a l  a d d i t i o n a l  r o y a l t i e s  
a s  a  r e s u l t  o f  c h a t  a u d i t .  —

I g n o r i n g  i t s  o w n - p r e c e d e n t , s t a t u t e s ,  a n d  r e g u la t io n s ,  th e  f e d e r a l  g o v e m m e n c  h a s  
a r b i t r a r i l y  d e t e r m in e d  t h a t  t h e  c o n t r a c t  p r ic e  c o n s t i t u t e s  a  r e a s o n a b le  v a lu e  fo r  
B e lu g a  R i v e r  g a s .  T h e  s t a t e  a p p e a le d  t h i s  d e t e r m in a t io n .  T h e  D N R  h a s  s u p p l i e d  
s u p p o r t i n g  in f o rm a t io n  f o r  i t s  r o y a l t y  v a l u a t i o n  p o s i t io n  a n d  th e  f e d e r a l  
g o v e r n m e n t  i s  c u r r e n t l y  r e v i e w in g  th e  a p p e a l .

T h e  S t a t e ' s  p o s i t io n  s h o u ld  b e  no s u r p r i s e  to th e  le s s e e s  a n d  C h u g a c h .  T h e  S t a t e ’s 
p o s i t i o n  i s  th e  s a m e  p o s i t i o n  ic  to o k  i n  19S5 Ln th e  E e n a i  g a s  m a t c e r .  M o r e o v e r , 
b o t h  C h u g a c h  a n d  th e  le s s e e s  w e re  a w a r e  a t  th e  t im e  t h a t  th e y  e n t e r e d  in to  t h e i r  
c o n t r a c t  t h a t  th e  " r e a s o n a b le  v a lu e '  c o u ld  b e  d i f f e r e n t  t h a n  th e  c o n t r a c t  p r ic e  
s in c e  t h e i r  c o n t r a c t  c o n t a in s  a  "p a s s  t h r o u g h ’ p r o v i s io n  to d e a l w i t h  t h i s  
e v e n t u a l i t y .

I t  i s  m y  o b l i g a t io n  to e n s u r e  t h a t  th e  S t a t e  r e c e iv e s  f a i r  v a lu e  f o r  ic s  m in e r a l  
i n t e r e s t s .  T h e  S t a t e  b e l i e v e s  t h a t  th e  f e d e r a l  g o v e r n m e n t  h a s  n o t* u s e d  a  " f a i r  
v a lu e "  u p o n  w h ic h , to b a s e  t h e  r o y a l t y  p a y m e n t s  f o r  th e s e  f e d e r a l  le a s e : : .  I f  L  w e re  
to  h a v e  t h e  S t a t e  w i t h d r a w  i t s  d e c is io n , to- s e e k  f a i r  r o y a l t y  v a lu a t io n  c t r o u g h  the- 
l e g a l  a p p e a l p ro c e s s  w h e n  i t  h e ld  t h i s  b e l i e f  in .  go o d  f a i t h ,  I  w o u id  b e  n e g le c t in g  
m y  d u t i e s .

A l t h o u g h  E s h a r e  y o u r  c o n c e r n  t h a t  s o u t h c e n t r a l  A la s k a n s  m a y  h a v e  to p a y  h ig h e r  
e le c t i t i c  r a t e s  i n  th e  s h o r t  t e r m  i f  th e  S t a t e  p r e v a i l s ,  t h e  b e n e h c s  o f  th e  S ta te ' s  
r o y a l t i e s  b e lo n g  e q u a l l y  co a i l  c i a r e a s  o f  t h e  s t a t e .  I  c a n n o t  f a v o r  o n e  g ro u p  o v e r  
a n o t h e r .  T h e  l e g i s l a t u r e  a n d  th e  a d m in i s t r a t i o n  s h a r e  th e  r e s p o n s i b i l i t y  co 
d e t e r m in e  h o w  th e  r e v e n u e s  m o m  th e  S t a t e ' s  m in e r a l  r e s o u r c e s  a r e  a l lo c a t e d  a n a



s p e n t  a s  p a r t  o f  a  p u b l i c  p r o c e s s  a n d . r e v ie w . T h a n k  y o u  fo r  s h a r i n g  3* o u r v ie w s
-  r r  c o n c a r z g

I  r e a l i z e  t h a t  thl*? w i l l  n o t  b e  a  p o p u la r  d e c is io n  w i t h  s o u th c e n t r a l  a n d . i n t e r io r  
p o w e r  u s e r s  a n d  t h a t  ic  w i l l  p la c e  a n  a d d i t i o n a l  b u r d e n  o n  C h u g a c h  E le c t r i c . .  I n  
th e  p a s t ,  C h u g a c h  a n d  th e  S t a t e  h a v e  b e e n  a b le  to  s u c c e s s f u l l y  r e s o lv e  t h e i r  
d i f f e r e n c e s  c o n c e r n i n g  B e lu g a  H iv e r  g a s  r o y a l t i e s .  I  h o p e  t h a t  s p i r i t  o f  c o o p e ra t io n  
c a n  b e  c o n t i n u e d .
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D a v id  L .  H ig h e r s .  G e n e r a l  M a n a g e r  
C h u g a c h  E le c t r i c  A s s t .., I n c .
5601 M in n e s o t a .  D r i v e
P .O . B o n  196300
A n c h o r a g e ,  A l a s k a  99519-6300

D e a r  M r .  H ig h e r s :

T h a n k  y o a  f o r  y a u r  l e t t e r  d a t e d  M a y  27, 1992 r e q u e s t in g  m y  h e lp  a n d  in c e r v e n c io n  
o n  b e h a l f  o f  C h u g a c h .  A _ s s u r in g  a  r e l i a b le  a n d  a f f o r d a b le  p o o re r s u p p iy  f o r  I n t e r io r  
a n d  s o u t h  c e n t r a l  A la s k a  b e n e f i t s  a l l  o f  u s  i n  t h e  s h o r t  t e r m  a n d  in  th e  lo n g  t e rm .
I  h a v e '  a s k e d  C o m m is s io n e r  O ld s  to p r e p a r e  a  d e t a i l e d  r e s p o n s e  to y o u r  l e t t e r  a n d  
to c o n t in u e ,  to  v  * k  w ith . C h u g a c h  to b e t t e r  u n d e r s t a n d  i t ' s  c o n c e rn s  a n d  h o p e f u l ly  
r e s o lv e  o u r -d i f f e r e n c e s .

i n i s t r a t i o n  o f . o i l  a n d  g a s  le a s e s  a n d  v a lu a t i o n  o f  g a s  r o y a l t i e s  is  a  c o m p lic a te d
m a t t e r :  T h e r e  w i l l  a lw a y s  b e  a  n a t u r a l  t e n s io n  b e tw e e n  t h e  le s s o r  a n d  th e  ie s s e e  
c o n c e r n in g  t h e  r o y a l t y  v a lu e ,  b u t .  i f  th e  tw o  s i d e s  a re  w i l l i n g ,  t h e y  s h o u ld  b e  a b ie  
to r e a c h , a n  a c c e p t a b le  c o m p ro m is e . I  h o p e  t h a t  w i l l  b e  th e  c a se  in  th is  in s t a n c e .

S in c e r e ly ,

W a i t e r  J .  n i c k e l  
G o v e r n o r



3 -9 2  THU 14:12 ST .-.K/DIV GIL nNO Gr.S F9.X NO. 3 U 7; c2: o52 h. 01

WALTZ.-. J. HlCXZL. ZCVEP.NCf!

D E P T .  O F  N A T U R A L  R E S O U R C E S

D IV IS IO N  O F  G IL  A M O  G A S

?.c sex lores*
a.ncxorage. sss la-rcn i=MONe.(3im .'32-::in

O c t o b e r  S, I S 9 2

Ni'<e C a r e v ,  F d i t c r  

A n c h o r a g e  D a i l y  K e v s  

? . C .  B O X  14 5 O G  1 

A n c h o r a g e ,  A k .  = 5  5 1 4

rv0 =>- v—. Carev:

v c u i d  a p c r e c i i ' ^ a  a h a  o p p o r t u n i t y  " c  r e s p o n d ,  t o  a r s c e n e  s e r i e s  o f  

r e v e r t  ise.cer.es ir. e h e  A n c n c r a g e  D a i l y  M e w s  p e r t a i n i n g  c o  C h u g a c h  

E l e c t r i c 1 s p o t e n t i a l  p a y m e n t  c f a d d i t i o n a l  r o y a l  t i e s  or. g a s  

p r o d u c e d  f r c a  f e d e r a l  o i l  a n d  c a s  l e a s e s .  I o r . i n k  i r  is  i m p o r t a n t  

c o  c l a r i f y  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  1 p o s i t i o n  r e c a r d i r . c  

m e  c o l l e c r i o n  o f  r o y a l t y  r e v e n u e s  a n d ,  a r  m e  s a n e  t i n e ,  e l i n i r . a r e  

a n y  m i s c o n c e p t i o n s  c r e a t e d  b y  t h e  C h u g a c h  a d v e r r i s e n e n t s .

I t  i s  t i e  d u t y  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  c o  c o l l e c t  

c a s  r o y a l t i e s  d u e  a l l  A l a s k a n s  -  r.cc j u s t  f o r  t h e s e  l i v i n g  i n  

A n c h o r a g e . T h e  b e n e f i t s  o f  t h e  S t a t e ' s  r o y a l t i e s ,  w h e t h e r  c h o s e  

r o y a l t i e s  c c c e  f r e e  s c a c e  l e a s e s  c r  from, t h e  s t a t e ' s  s h a r e  o f

f thef e d e r a l  l e a s e  r e v e n u e s ,  b e l o n g  e q u a l l y  t o  a l l  c i t i r e r . s  c 

S t a t e .  I t  i s  f o r  t h a t  r e a s o n  t h a t ,  u n d e r  s t a t e  l a v ,  r e v e n u e s  

c o l l e c t e d  b y  t h e  d e p a r t m e n t  a r e  d e p o s i t e d  i n  C h e  P e r m a n e n t  F u n d ,  

t h e  G e n e r a l  F u n d  a n d  t h e  5 c h o c  1 F u n d .

A l a s k a  r e c e i v e s  9 0  o e r c e r . ' c ' o : o v a l t i e s  r a i d  to iri— ~ ĉ ci cl IT cL 2.
g o v e r n m e n t  b y  l e s s e e s  o f  f e d e r a l  l e a s e s  w i t h i n  t h e  s t a t e .  I t  i s  

t h e  d e p a r t m e n t ' s  b e l i e f  t h a t  t h e  l e s s e e s  f r o m  w h o a  C h u g a c h  

p u r c h a s e d  i t s  g a s  u n d e r p a i d  t h e i r  f e d e r a l  r o y a l t i e s  d u r i n g  t h e  

p e r i o d  o f . l'S34 t o  1 9 3 7 .  t i n d e r  t h e  a p p l i c a b l e  f e d e r a l  s t a t u t e s  a n d  

r e g u l a t i o n s ,  r o y a l t i e s  a r e  t o  b e  p a i d  o n  t h e  " v a l u e  o f  p r o d u c t i o n . "  

C h u g a c h ,  u n d e r  i t s  g a s  c o n t r a c t  w i t h  t h e  l e s s e e s ,  a g r e e d  t o  

r e i m b u r s e  t h e  l e s s e e s  f o r  a n y  a d d i t i o n a l  r o y a l t y  t h e  l e s s e e s  e v e .  

T h i s  f a c t  i n  i t s e l f  s u g g e s t s  t h a t  b o t h  C h u g a c h  a n d  t h e  l e s s e e s  w e r e  

a v u r e  o f  t h e i r  p o t e n t i a l  e x p o s u r e  t o  a d d i t i o n a l  r o y a l t y  p a y m e n t s .  

. A l t h o u g h  C h u g a c h  be!:' > v e s  t h a t  t h e  .cas I t  p u r c h a s e d  s h o u l d  b e  

v a l u e d  a c c o r d i n g  t o  t h e  c o n t r a c t  p r i c e  i t  p a i d  t h e  l e s s e e ,  t h i s  i s  

n o t  t h e  l a v .  T h e  c o n t r a c t  p r i c e  s e t s  a a  i n  i m u n  v a l u e  a c c o r d i n g  t o  

t h e  s t a t u t e s  a n d  r e g u l a t i o n s .

W h e r e  t h e  c o n t r a c t  p r i c a  i s  n o t  a  f a i r  v a l u e ,  f e d e r a l  l a v  a n d  

r e g u l a t i o n  p r o v i d e  t h a t  a  r e a s o n a b l e  v a l u e  w i l l  b e  d e t e r m i n e d  b y  

l o o k i n g  t o  t h e  m e d i a n  p r i c e  p a i d  b y  o c h e r  p u r c h a s e r s  o f  g a s  i n  t h e  

s a n e  m a r k e t  a r e a .  I n  o t h e r  w o r d s ,  t h e  f a c t  t h a t  t h e  l e s s e e s  a n c
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csucaci eieczsd to sneer into Iona tern contracts at a low. price 
should noc deprive the royalty owners— in this case, ail A.laskans-- 
of their richt to receive a fair royalty.

Contrary to Chucach's claims, Enstar Natural Gas Company and 
Municipal Light and Fewer are not involved in this royalty dispute, 
and will cot "he in line for an additional royalty surcharge." Noc 
is the department asking Chugach to pay royalties which are up to 
17 tines higher than chs Beluga royalties reported hy the lessees. 
The cecartrett is askinc the federal ccvemmer.t to follow its own 
precedents, lav and regulations to ensure that the state receives 
its fair share of their royalties.

While Chugach would urge us to turn a blind eye to the federal 
government's under collection of royalties in order to benefit 
Chugach1 s customers, we simply cannot. Cinder state law, our 
obligation is to ensure the collection, of all oil and gas revenues 
for the benefit of these in Barrow and Ketchikan, as well as in 
Anchorage. Any subsequent decision to subsidiza one area's utility 
costs relative to ochers is the resoansUtility of the legislature.

Sincerely,

"/U-o 6 —■"*'
:es -. iason 

Director
.Alaska Division cf Oil and Gas





R E G A L  A L A S K A N  H O T E L
A N C H O R A G E

March 1, 1993

Senator Drue Pearce 
State Capitol, Room 508 
Juneau, Alaska 99801-1182

Dear Senator Pearce,

I am writing to advise you of my support of HB 116 and SB 104. As a 
commercial user of Chugach Electric Association’s product, I find it 
incredulous that a retroactive royalty is being pushed by the Department of 
Natural Resources. I would like to compare this philosophy to any business 
for a moment. Suppose I sold my customers a product at an agreed upon 
price, accepted payment for sendees, then came back to my customer 8 years 
later and said, "Oh, by the way, the price I charged you for my services 8 years 
ago wasn’t fair value. I need more money". You know the kind of respo e 
I would get from any customer to this kind of scenario. Why should the 
Department of Natural Resources be able to change the agreement and 
retroactively burden customers who are trying to meet their obligations to a 
supplier? How is a business supposed to responsibly plan on meeting it’s 
financial obligations if actual costs are unknown?

Please support HB 116 and SB 104 and resolve this ludicrous attempt to 
harass Chugach Electric Association and its customers into paying a surcharge 
we really don’t owe. This has gone on far too long already. Thank you for 
taking this time to read my concerns on this issue.

Sincerely.

Max J. Lowe, CHA 
General Manager 
Regal Alaskan Hotel

cc: David L. Highers

_____________________A REGAL INTERNATIONAL HOTEL_____________________
4KiHt S p en a rd  Road . • A n c h o ra g e . A la s k a  o jM7-3Lv • «̂ o7» 243-2300 • fax nor-243-ssi? • i-sw-s-w-ii???



CHUGACH ELECTRIC
A S S O C I A T I O N .  I N C .

January 25, 1993

Representative Bill Williams 
Alaska State Legislature 
Capitol Room 128 
State Capitol 
Juneau, AK 99801-1182

Dear Representative Williams:

Chugach is seeking to introduce legislation that will help resolve a royalty dispute 
that we are involved in with the Department of Natural Resources (DNR) con­
cerning the valuation of federal royalties for natural gas that Chugach purchased 
at the Beluga River field. Chugach thought that this issue had been resolved in 
1986 when legislation (AS 38.05.180(aa)) was passed. That legislation provides 
legislative guidance to DNR in valuing royalties for gas and electric utilities. 
Unfortunately, the current DNR administration has chosen to interpret the statute 
verbatim and is now disregarding the legislative intent that was behind the law. 
In so doing, the current DNR administration has flip-flopped the agency’s position 
and is now apparently in disagreement with the intent behind the legislation that 
it fully supported in 1986.

If DNR prevails in its pursuit of increasing federal royalties for Beluga gas for 
prior years (1984-1992), electric rate-payers from Homer to Fairbanks will be 
asked to pay more than S21 million dollars in additional royalties. At issue today 
are the federal royalties for the years 1984-87 totaling S12.4 million. However, if 
DNR applies the same logic to future years (1988-1992), Chugach rate-payers 
would be liable for an additional S9 million. Chugach, which is a member-owned 
cooperative, will have no choice but to pass these additional costs on to our 
ratepayers (roughly two-thirds of the states population) through some rvpe of rate 
surcharge. Unfortunately, today’s customers would be forced to pay additional 
royalty payments for inexpensive natural gas that they may not have been here to 
use. This is not reasonable, and Chugach firmly believes that by making royalty 
demands that they know will simply be passed on to the consumers that the agen­
cy is actually trying to impose a tax on the Alaska public without any notice to 
them, and without the legislature’s involvement.

5 6 0 1  M in n e s o ta  D rive  • P O . Box 1 9 6 3 0 0  • A n c h o r a g e ,  A la s k a  9 9 5 1 9 - 6 3 0 0  
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Representative Bill Williams

January 25, 1993
Page T w o

I have enclosed copies of the "white paper" that details the issue which we have 
prepared for you and your staff to review. The thin document contains the histo­
ry of the issue, rate impacts to the railbelt for the 1984-87 time period, a draft bill 
that would resolve the problem and a section by section analysis of the bill. The 
thicker document is merely a compilation of the attachments to the white paper 
which provides back-up information on the issue.

We have already approached several legislators who have expressed an interest in 
this issue and we hope to have a bill sponsored in the very near future. I hope 
you can join us in supporting the legislation. Please feel free to contact Dan 
Bloomer, my Executive Staff Assistant, at 762-4595 if you need any additional 
information.

David L. Highers
General Manager 

Enclosures



(TTl
W A L T E R  J. HICKEL, G O V E R N O R

D E P A R T M E N T  O F  N A T U R A L  R E S O U R C E S

O F F I C E  O F  T H E  C O M M IS S IO N E R

400 WILLOUGHBY AVENUE 
JUNEAU. ALASKA 99801-1796 
PHONE: (907) 465-2400 
FACSIMILE: (907) 586-2754

February 23, 1993

The Honorable Bill Williams, Chairman 
House Resources Committee 
Alaska State Legislature 
State Capitol Building, Room 128 
Juneau, Alaska 99801-1182

Dear Representative Williams:

I am responding to your request for additional information concerning whether HB 116 is 
precedential in any nature and how any royalty revenues that might be foregone through 
implementation of that legislation would otherwise have been distributed.

The proposed legislation is precedential on at least two points. First, passage of this 
legislation would result in the requirement that the department accept contract prices for 
certain gas produced from federal leases regardless of whether or not those values 
represent the full royalty value to which the state would otherwise be entitled absent this 
legislation. Secondly, to the best of my knowledge, making the effective date of HB 116 
retroactive to January 3, 1959 would also be precedential.

The 1986 amendments to AS 38.05.180 were similar to the proposed legislation in their 
effect on the royalty valuation for production from state-owned lands. However, the 1986 
amendments differ in the timing of their applicability. Unlike the proposed amendments, 
the 1986 amendments were not retroactive. The contract price for the gas was not 
binding for royalty purposes until a new contract was negotiated, in this case after 1986. 
The 21 cents per MCF contract price in effect in 1986 was not accepted as the royalty 
value. Rather, a settlement value of 75 cents per MCF was used as the royalty value 
until 1989 when Chugach negotiated a new contract with the Beluga River field lessees.

) . J 9 L H



The Honorable Bill Williams, Chairman 
House Resources Committee

February 23, 1993

Page 2

Finally, as to the allocation of any royalty revenues which may be foregone as a result 
of the application of those proposed legislation, 74.5% would be allocated to the General 
Fund, 25% to the Permanent Fund, and 0.5% to the School Fund.

Please feel free 1 j  call if you have any additional questions.

uienn a .  uias 
Commissioners

GAO/sf

cc: House Resource Committee members
Representative Mark Hanley
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F e b r u a r y  18, 1993

W i l l i a m  K . W i l l i a m s ,  C ha irm an  
House R e s o u r c e s  C om m it te e  
A la s k a  S t a t e  H ouse o f  R e p r e s e n t a t i v e s  
P0 Box V
J u n e a u ,  AK 99811 
D ea r  C h a irm an  W i l l i a m s :
RE: HB 116, STATE SHARE OF £EDERAL GAS ROYALTIES
Homer E l e c t r i c  A s s o c i a t i o n  s e r v e s  o v e r  18,000 c o n s u m e r s  on t h e  
K e r .a i  P e n i n s u l a .  M o s t  o f  t h e  pow e r t h a t  w a s  p r e v i o u s l y  u s e d  and 
t h e  pow er t h a t  i s  c u r r e n t l y  u s e d  i s  s u p p l i e d  b y  g a s - f i r e d  t u r b i n e s .
HB 116 w i l l  s t o p  t h a  D e p a r tm en t  o f  N a t u r a l  R e s o u r c e s ' '  a t t e m p t  t o  
c o l l e c t  i t s  g a s  r o y a l t i e s  on g a s  p r e v i o u s l y  u s e d  a n d  w o u ld  
e l i m i n a t e  f u t u r e  c o l l e c t i o n  a t t e m p t s  v i a  r e p r i c i n g  g a s  and 
a s s e s s m e n t s  o f  r o y a l t i e s .  T h i s  w i l l  g u - r a n t e e  t h a t  HEA c o n s u m e r s  
w i l l  n o t  b e  u n f a i r l y  a s s e s s e d  f o r  g a s  r o y a l t i e s  i n  t h e  f u t u r e .
on b e h a l f  o f  HEA, I  a s k  t h a t  y o u r  c o m m i t t e e  f a v o r a b l y  r e p o r t  
HB 116.

S i n c e r e l y ,
HOMER ELECTRIC ASSOCIATION, INC .
n  i  J - k w  / * , /
N. L . S t o r y  u
G e n e r a l  M an ag e r

N L S \ H R C . l t r/ lw b
c c :  R e p r e s e n t a t i v e  M a rk  H a n le y

R e p r e s e n t a t i v e  G a i l  P h i l l i p s
R e p r e s e n t a t i v e  M ik e  N a v a r r e
R e p r e s e n t a t i v e  Ron L a r s o n  
R e p r e s e n t a t i v e  P a r n e l l  
R e p r e s e n t a t i v e  J o e  G reen  
Dave H i g h e r s ,  CEA 
Dt'.ve H u t c h e n s ,  ARECA 
HEA B o a rd  o f  D i r e c t o r s  
N LB- r f H/K



M a t a n u s k a  E le c t r i c  
A s s o c ia t io n ,  I n c .

P O . B o x  2 9 2 9  
P ahn e r, A la ska  9 9 6 4 5  
T e le p h on e : (9 0 7 )  7 4 5 -3 2 3 1  
F a x : (9 0 7 )  7 4 5 -9 3 2 8

February 18, 1993

The Honorable William K. Williams 
House of Representatives 
State Capital Building 
Juneau, Alaska 99801-1182

Dear Representative Williams:

Thank you for the opportunity to testify on behalf of House Bill 50 and 51 last week.
The interties are important to continuing the quality of electric service to over 70 
percent of this state's citizens.

Likewise, we are writing today to support House Bill 116 to resolve a retroactive gas 
royalty issue for those citizens as well. We understand this Bill will come before the 
House Labor and Commerce Committee this week.

The Department of Natural Resources has been seeking to retroactively assess several 
million dollars in added royalties to the Cook Inlet field natural gas consumers. As you 
know, the electric utilities are big users of this natural gas. These added charges will 
create a tremendous burden on our electric customers. Our nonprofit status and the 
state rate making rules require us to pass along these wholesale power costs directly to 
our customers.

Some large loads, like the State of Alaska, school districts, local governments, and 
businesses will see large increases in their electric costs should the DNR procedure be 
allowed to stand. For example, the electric costs to the state would be increased several 
hundred thousands of dollars. On behalf of our customers, we ask your support of the 
amendments to the Alaska statue proposed in House Bill 116. The passage of this Bill 
will keep us from  making large changes in the cost of electricity sold several years ago to 
citizens,'government agencies, and businesses within the state.

Thank you for your continued support on these vital issues of legislation. Please share 
this letter with the members cf the House Labor and Commerce Committee, as we are 
unable to testify in Juneau this week.

sv
101.930218390
cc: Members of the House Labor and Commerce Committee

David Highers, CEA 
Norm Story, HEA 
David Hutchens, ARECA
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7ebruory 23-, 1993

Mr. Dfivft Highers 
General Manager
Chugach Slectric Association 
7.0. BOZ 196300 
Anchorage, Alaaka '99519-6300

BUBJfiCT: Royaltiaa for natural Ga b

D t t r s m i

At t h e i r  m ee t in g  on F e b ru a ry  22, 1993, t i e  Board o f  D i r e c t o r s  o f
Golden Valley adopted the following rsftolutioni

WH3RBA0 , Ecus© Bill 116 has been introduced to aaand 
AS 38.03.180 (An Act directing the conmiaeioaar of 
natural m eouxaoe to o o a e p t, under certain circumotancea ,

. the csntroct price agreed to between a leeeee of federal 
land and' a gas or electric utility *« the value of the 
federal government' a royalty share frost natural gas 
prodnation. wh«n- royalty is payobls to the state under 

: applicable federal law; and providing for an effective 
data.); and

wkzrzas, Golden v a l le y  S le a t r ia  A sso c ia tio n  su p p o rts  
t h i s  l e g i s l a t i o n ;

TsmutPORE, 33 IT RXflOLVSD, that the Board of 
Dlrarrtors of Golden Valley Sleotria Association, Inc. 
encourage* the 7a1r hanks/interior legislators to support 
House Bill 116.

Wo will contact the Interior legislators regarding this resolution.

Best regards,

Robert Sons * ii 
Acting General Manager

8-97X 907 451 5033 02-23-93 1C:55AH P0Q2 £23

*
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An Analysis o f the Department o f  
Natural Resources' Demand fo r  

Additional Beluga River Royalty 
Payments from  Railbelt 

Utility Consumers

P r e p a r e d  f o r  C h u g a c h  E le c tr ic  A s s r u ,  In c

b y

B I R C H ,  H O R T O N ,  B I T T N E R  a n d  C H E R O T  

J o n  K .  T i l l i n g h a s t  

J u n e a u ,  A l a s k a

J a n u a r y ,  1 9 9 3



I .  I n t r o d u c t i o n

T h e  A l a s k a  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  ( " D N R " )  h a s  a s k e d  t h e  f e d e r a l  

M i n e r a l s  M a n a g e m e n t  S e r v i c e  ( " M M S " )  t o  r e t r o a c t i v e l y  a s s e s s  a d d i t i o n a l  r o y a l t i e s  

a g a i n s t  n a t u r a l  g a s  p r o d u c t i o n  f r o m  f e d e r a l  l e a s e s  i n  C o o k  I n l e t ' s  B e l u g a  R i v e r  

U n i t .  V  C h u g a c h  E l e c t r i c  A s s o c i a t i o n ,  I n c .  p u r c h a s e s  g a s  f r o m  t h e  B e l u g a  R i v e r  

p r o d u c e r s ;  w o u l d  l i k e l y  b e  l i a b l e  f o r  t h o s e  r o y a l t i e s  u n d e r  i t s  p u r c h a s e  a g r e e m e n t s ;  

a n d  w o u l d  n e c e s s a r i l y  p a s s  a n y  r e s u l t a n t  c o s t s  o n  t o  i t s  R a i l b e l t  c o n s u m e r s ,  

p r o b a b l y  t h r o u g h  s o m e  f o r m  o f  r a t e  s u r c h a r g e .  2 /

F o r  t h e  p e r i o d  c o v e r e d  b y  D N R 's  d e m a n d — O c t o b e r ,  1 9 8 4  t h r o u g h  J u n e ,  

1 9 8 7  ( t h e  " d e m a n d  p e r i o d " ) — t h e  e s t i m a t e d  a m o u n t  o f  t h e  p o t e n t i a l  r o y a l t y  

a s s e s s m e n t ,  a n d  h e n c e  t h e  p o t e n t i a l  r a t e  s u r c h a r g e  o n  R a i l b e l t  c o n s u m e r s ,  i s  

$ 1 2 . 4  m i l l i o n .  3 /  A n  a d d i t i o n a l  $ 9  m i l l i o n  s u r c h a r g e  c o u l d  r e s u l t  i f  D N R  m a k e s  a  

s i m i l a r  d e m a n d  f o r  s u b s e q u e n t  y e a r s .  4 /

T h i s  p a p e r  d i s c u s s e s  t h e  h i s t o r y  o f  t h e  C o o k  I n l e t  g a s  r o y a l l y  c o n t r o v e r s y ,  

a s  i t  a p p l i e s  t o  p u b l i c  u t i l i t i e s ,  a s  w e l l  a s  t h e  i m p a c t  o f  D N R 's  c u r r e n t  d e m a n d  o n  

R a i l b e l t  c o n s u m e r s .  T h e  p o i n t  h e r e  i s  t h a t  D N R 's  a c t i o n s  a r e  i r r e c o n c i l a b l y  

i n c o n s i s t e n t  w i t h  l o n g s t a n d i n g  s t a t e  p o l i c y  f a v o r i n g  t h e  a c c e p t a n c e  o f  t h e  c o n t r a c t  

p r i c e  a s  t h e  'V a l u e "  o f  r o y a l t y  g a s  w h e n  t h a t  g a s  i s  p u r c h a s e d  b y  a  p u b l i c  u t i l i t y  a t  

a r m ' s - l e n g t h .

T h a t  p o l i c y  i s  e n g r a i n e d  i n  A S  3 8 . 0 5 . 1 8 0 ( a a ) ,  a  1 9 8 6  s t a t u t e  w h i c h  g e n e r a l l y  

r e q u i r e s  D N R  t o  a c c e p t  t h e  u t i l i t i e s '  c o n t r a c t  p r i c e  f o r  s t a t e  r o y a l t y  p u r p o s e s .  D N R  

v i g o r o u s l y  s u p p o r t e d  t h a t  l e g i s l a t i o n .  A s  D N R  i t s e l f  e x p l a i n e d ,  t h e  l e g i s l a t i o n  w a s

1 / The s t a te  w o u ld  re ce ive  90% o f th o se  fe d e ra l ro y a lt ie s  th ro u g h  th e  re v e n u e - sh a r in g  p ro v is io n  o f 
30 U .S .C . §191.
2/ A n y  r a te  s u r c h a rg e  w o u ld  n e e d  to be  a p p ro v e d  b y  th e  A la s k a  P u b lic  U t i l i t ie s  C o m m is s io n .
3/ T h is  f ig u r e  in c lu d e s  th e  p r in c ip a l a m o u n t th e  re tro a c t iv e  ro y a lt ie s , a s  w e ll a s  in t e r e s t  th ro u g h  
D e cem be r 31. 1992.
4/ E s t im a t in g  th e  p o te n t ia l c o s t o f re tro a c t iv e  ro y a lty  d e m a n d s  fo r s u b s e q u e n t  y e a r s  i s  d i f f i c u l t  
b e c a u s e  o f  D N R 's m e th o d o lo g y  fo r  c o m p u t in g  th o se  ro y a lt ie s  (se e  S e c t io n  IV , post).

1



w a r r a n t e d  b e c a u s e ,  i n  t h e  c a s e  o f  s a l e s  t o  u t i l i t i e s ,  t h e  l o n g - t e r m  c o n t r a c t  p r i c e  

a c t u a l l y  rr ~ ° n t e d  t h e  g a s '  " v a l u e " :  a c c e p t i n g  t h e  c o n t r a c t  p r i c e  w a s  i n  t h e  p u b l i c  

i n t e r e i .  a  h i g h e r  " v a l u e "  a s s e s s m e n t  w o u l d  b o t h  u n d u l y  h a r m  R a i l b e l t

c o n s u m e r s  a n d  i n j e c t  d a m a g i n g  u n c e r t a i n t y  i n t o  u t i l i t i e s '  f i s c a l  p l a n n i n g .

I n  1 9 8 6 ,  D N R  a d v a n c e d  s e v e n  d i f f e r e n t  r e a s o n s  w h y  A l a s k a  w a s  b e s t  s e r v e d  

b y  a c c e p t i n g  t h e  c o n t r a c t  p r i c e  w h e n  g a s  w a s  s o l d  t o  p u b l i c  u t i l i t i e s ,  a n d  t h i s  

p a p e r  i s  s u b d i v i d e d  i n t o  t h o s e  s a m e  s e v e n  t h e m e s .  S u b s e c t i o n s  I I IC A )-(G )  l o o k  

b a c k  t o  1 9 8 6 ,  r e c o u n t i n g  D N R 's  w o r d s  o n  e a c h  o f  t h e s e  s e v e n  p o l i c i e s .  

S u b s e c t i o n s  I V (A )-{ G )  t h e n  a p p l y  e a c h  o f  t h o s e  p o l i c i e s  t o  D N R 's  c u r r e n t  i n i t i a t i v e .

T h e  l e s s o n  o f  t h a t  e x e r c i s e  i s  o b v i o u s :  p u b l i c  u t i l i t i e s ,  a n d  i n d e e d  t h e  

l e g i s l a t u r e ,  t h o u g h t  t h e y  h a d  s e t t l e d  t h e  C o o k  I n l e t  r o y a l t y  g a s  i s s u e  w i t h  t h e  1 9 8 6  

l e g i s l a t i o n .  D N R  h o w e v e r ,  f e e l s  i t  h a s  f o u n d  a  l o o p h o l e  i n  t h a t  l a w ,  a l l o w i n g  i t  t o  

r e s u r r e c t  t h e  d i s p u t e  f o r  f e d e r a l  B e l u g a  g a s  r o y a l t i e s .  I n  s o  d o i n g  t h e  a g e n c y  i s  

b o t h  d i s a v o w i n g  a  p o s i t i o n  t h a t  h a s  s u r v i v e d  t h r e e  s u c c e s s i v e  a d m i n i s t r a t i o n s ,  a n d  

t h r e a t e n i n g  t o  c a u s e  t h e  s a m e  u n p l e a s a n t  i m p a c t s  o n  t h e  A l a s k a  e c o n o m y  t h a t  i t  

f o u g h t  s o  h a r d ,  i n  1 9 8 6 ,  t o  a v o i d .

A l l  o f  w h i c h  s u g g e s t s  t h e  n e e d  f o r  c l a r i f y i n g  l e g i s l a t i o n  t o  e n s u r e  t h a t  t h e  

1 9 8 6  l a w  a c h i e v e s  i t s  i n t e n d e d  p u r p o s e s .  L e a v i n g  a s i d e  r o y a l t y  " v a l u a t i o n "  i s s u e s  

g e n e r a l l y ,  t h e  i s s u e  o f  v a l u i n g  C o o k  I n l e t  r o y a l t y  g a s  r a i s e s  s p e c i a l  c o n c e r n s  t h a t ,  

a s  D N R  i t s e l f  h a s  l o n g  m a i n t a i n e d ,  d e m a n d  t a i l o r e d  t r e a t m e n t .  T h i s  s u b s e t  o f  

C o o k  I n l e t  g a s  p r o d u c t i o n  r e p r e s e n t s  a  m i n u t e  f r a c t i o n  o f  t h e  s t a t e ’s  r o y a l t y  

r e c e i p t s ;  h o w e v e r ,  t o  R a i l b e l t  c o n s u m e r s ,  t h e  f i n a n c i a l  i m p a c t s  o f  r o y a l t y

r e v a l u a t i o n  w o u l d  i m p o s e  a  c o n s i d e r a b l e  b u r d e n  o n  a n  a l r e a d y  f r a g i l e  r e g i o n a l
/

e c o n o m y .



U . T h e  N a t u r e  o f  t h e  C u r r e n t  C o n t r o v e r s y

T h i s  i s  a n  u n u s u a l  r o y a l t y  d i s p u t e .  A l t h o u g h  n o m i n a l l y  i m p o s e d  o n  t h e  

B e l u g a  R i v e r  p r o d u c e r s ,  D N R  i s  w e l l  a w a r e  t h a t  t h e s e  r e t r o a c t i v e  r o y a l t i e s ,  i f  

a s s e s s e d ,  w i l l  b e  p a i d  b y  i n d i v i d u a l  A l a s k a n s .  A s  a  r e s u l t  t h i s  i s  n o t  s o  m u c h  a  

d e m a n d  f o r  m o r e  r o y a l t i e s ,  b u t  r a t h e r  a n  e f f o r t  t o  i m p o s e  a  h i d d e n  t a x — o n e  l e v i e d  

w i t h o u t  p u b l i c  o r  l e g i s l a t i v e  i n v o l v e m e n t .

D N R 's  t h e o r y  i s  t h a t  t h e  " v a l u e "  o f  B e l u g a  g a s  i s  h i g h e r  t h a n  t h e  p r i c e  a t  

w h i c h  r o y a l t i e s  w e r e  o r i g i n a l l y  p a i d ,  a n d  t h a t  r o y a l t i e s  a r e  d u e  o n  t h e  h i g h e r  

a m o u n t .  C h u g a c h  h a s  p u r c h a s e d  B e l u g a  g a s  f r o m  t h e  u n i t ' s  t h r e e  p r o d u c e r s — 

A R C O  A l a s k a ,  I n c . ;  C h e v r o n  U . S j A  I n c . ;  a n d  S h e l l  O i l  C o . — u n d e r  l o n g - t e r m  s a l e s  

c o n t r a c t s  s i n c e  1 9 6 5 .  D u r i n g  t h e  d e m a n d  p e r i o d ,  g a s  w a s  s o l d  u n d e r  t h o s e  

c o n t r a c t s  a t  $ . 2 1  / m c f ,  a n d  r o y a l t i e s  w e r e  p a i d  o n  t h a t  a m o u n t .  5 /  D N R  i s  a s k i n g  

M M S  t o  r e t r o a c t i v e l y  v a l u e  t h e  B e l u g a  R i v e r  r o y a l t y  g a s  t h a t  w a s  s o l d  t o  C h u g a c h  

a t  o v e r  $ 2 / m c f .

T h e r e  i s  a  g o o d  r e a s o n  w h y  B e l u g a  a c t u a l l y  s o l d  f o r  $ . 2 1 / m c f  d u r i n g  t h e  

d e m a n d  p e r i o d .  T h e  B e l u g a  R i v e r  f i e l d  w a s  d i s c o v e r e d  i n  1 9 6 2 ,  b u t  t h e r e  w a s  n o  

a v a i l a b l e  m a r k e t  f o r  i t .  U n l i k e  o i l ,  n a t u r a l  g a s  c a n ' t  e a s i l y  b e  s t o r e d  o r

t r a n s p o r t e d ,  b u t  r e q u i r e s  a  c o s t l y  g a t h e r i n g  a n d  d i s t r i b u t i o n  s y s t e m .  N o

p r o s p e c t i v e  p u r c h a s e r  w o u l d  i n v e s t  i n  s u c h  a  s y s t e m  u n l e s s  i t  i s  a s s u r e d  o f  a  l o n g ­

t e r m  s u p p l y  o f  g a s  a t  w h a t  a r e  t h e n - r e a s o n a b l e  p r i c e s .  A s  a  r e s u l t ,  p u r c h a s e r s  

n e e d i n g  t o  c o n s t r u c t  s u c h  a  s y s t e m  n o r m a l l y  r e q u i r e  l o n g - t e r m  p u r c h a s e  

c o n t r a c t s .  6 /

T h e  n e e d  f o r  s u c h  a  c o n t r a c t  w a s  p a r t i c u l a r l y  a c u t e  a t  B e l u g a .  C h u g a c h

p r o p o s e d  t o  b u i l d  a  g e n e r a t i n g  f a c i l i t y  a t  B e l u g a ,  a n d  t h e n  t r a n s m i t  t h e  e l e c t r i c i t y

5/ "M cf' m e a n s  " th o u sa n d  c u b ic  fee t."
6/ See F o s te r  v . A t la n t ic  R e f in in g  C o .. 329 F2 nd 485, 488 (5th C lr . 1964) ("The p r a c t ic a l i t ie s  o f th e  
g a s  in d u s t r y  r e q u ir e  th a t  g a s  b e  s o ld  u n d e r  lo n g- te rm  c o n tr a c ts  b e c a u s e  th e  p ip e lin e s  m u s t  h a ve  a  
c o m m itte d  s o u r c e  o f s u p p ly  s u f f ic ie n t  to j u s t i f y  f in a n c in g , c o n s t r u c t io n , a n d  op e ra tio n ." )
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t o  A n c h o r a g e .  T h e  c a p i t a l  i n v e s t m e n t  f o r  t h a t  f a c i l i t y  h a s  b e e n  a b o u t  $ 1 3 0  m i l l i o n ,  

a n d  t h e  c o n t r a c t  p r i c e  ( $ . 1 6 \ m c f  o r i g i n a l l y ,  a n d  i n c r e a s e d  t o  $ . 2 1 \ m c f  i n  1 9 7 3 )  

w a s  a n  i n t e g r a l  p a r t  o f  t h e  f i n a n c i a l  p r o s p e c t s  j u s t i f y i n g  t h a t  i n v e s t m e n t .

A t  a l l  t i m e s ,  t h e  l o n g - t e r m  c o n t r a c t s  b e t w e e n  C h u g a c h  a n d  t h e  p r o d u c e r s  

w e r e  n e g o t i a t e d  a t  a r m ' s  l e n g t h .  B o t h  w o n  c o n s i d e r a b l e  v a l u e .  C h u g a c h  r e c e i v e d  

a  l o n g - t e r m  p r i c e  t h a t  j u s t i f i e d  f i n a n c i n g  o f  p o w e r  g e n e r a t i o n  f a c i l i t i e s .  T h e  

p r o d u c e r s  w o n  a n  o t h e r w i s e  n o n - e x i s t e n t  m a r k e t  f o r  t h e i r  g a s .

R a i l b e l t  A l a s k a n s ,  o f  c o u r s e ,  a l s o  b e n e f i t t e d  c o n s i d e r a b l y  f r o m  t h a t  c o n t r a c t  

A s  C h a r t  I  s h o w s ,  

d u r i n g  t h e  p e r i o d  a t  

i s s u e  h e r e —t h e  

m i d - 1 9 8 0 ' s —

C h u g a c h ,  d e s p i t e  

t h e  h i g h e r  c o s t  o f  

p r o v i d i n g  v i r t u a l l y  

a n y  s e r v i c e  i n  

A l a s k a ,  w a s  a b l e  t o  

s u p p l y  p o w e r  t o  

R a i l b e l t  A l a s k a n s  a t  

l e s s  t h a n  t h e  

n a t i o n a l  a v e r a g e .

I t  i s  t h i s  c o n t r a c t ,  a n d  t h e  b e n e f i t s  t h a t  f l o w e d  f r o m  i t ,  w h i c h  D N R  n o w  

w i s h e s  M M S  t o  d i s r e g a r d ,  i m p o s i n g  r o y a l t i e s  i n s t e a d  a t  a b o u t  1 0  t i m e s  t h e  p r i c e  

a c t u a l l y  p a i d  b y  C h u g a c h  t o  t h e  p r o d u c e r s .

T o  d a t e ,  M M S  h a s  r e f u s e d  D N R 's  d e m a n d ,  b e c a u s e  f e d e r a l  l a w  g e n e r a l l y  f i x e s  

r o y a l t y  p a y m e n t s  a t  t h e  s a l e s  c o n t r a c t  p r i c e ,  p a r t i c u l a r l y  w h e r e — a s  h e r e —t h e

C ost o f A v e ra g e  M o n th ly  
H o m e  E le c tr ic  B ill

$60.CO 'c _ m M l$50.00'I I r r r  i I 1
$40.C0 '' f i i i  i 1 1$30.00 •' i i i  i 1 1
$2000 1' i i i .  i 1 1
$10.00 •' 
<nm -« i i i  i I B

1983 1984 1985 1986 1987 1988

H  Chugach 

I  National Averase

CHART 1: S O U R C E : C h u g a c h  E le c t r i c  r e t a i l  r a t e  h is to r y :  E n e r g y  
In fo rm a t io n  A d m in is t r a t io n - T y p ic a l  E le c t r i c  B i l ls

isT

2-ndBAR.
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c o n t r a c t  w a s  a r m ' s  l e n g t h .  D N R  h a s ,  h o w e v e r ,  a p p e a l e d  M M S ' p o s i t i o n  t o  a  h i g h e r  

l e v e l  w i t h i n  t h a t  a g e n c y .

t

U T . S i n c e  1 9 8 6 ,  D N R  a n d  t h e  L e g i s l a t u r e  h a v e  p u r s u e d  a  c o n s i s t e n t  s t a t e  
p o l i c y  o f  a c c e p t i n g  t h e  l o n g - t e r m  s a l e s  p r i c e  t o  p u b l i c  u t i l i t i e s  a s  t h e  " v a lu e "  
o f  r o y a l t y  g a s

A s  C h a r t  2  s h o w s ,  C o o k  I n l e t  g a s  i s  s o l d  f o r  a  v a r i e t y  o f  p u r p o s e s ,  u n d e r  a  

v a r i e t y  o f  v e r y  d i f f e r e n t  

c o n t r a c t s .  T h e  p r i c e s  

c h a r g e d  u n d e r  t h o s e  

c o n t r a c t s  a r e  d e p e n d e n t  

o n  a  r a n g e  o f  f a c t o r s ,  

i n c l u d i n g :  t h e  e x i s t e n c e  

( o r  n o n e x i s t e n c e )  o f  

c o m p e t i n g  b u y e r s ;

c o n t r a c t  v o l u m e  a n d  t e r m ;  

w h e n  t h e  c o n t r a c t  w a s  

e n t e r e d !  i n t o ;  t h e  

p u r c h a s e r  ( w h e t h e r  o r  n o t  r e l a t e d  t o  t h e  s e l l e r ) ;  a n d  t h e  p u r p o s e  a n d  d e s t i n a t i o n  o f  

t h e  s a l e .

C o o k  In le t G a s  U tilizc tio n

27%

100Jo B F ld d Q s d lc n s

17% I"10/* B ElsdrtcPoAG’
1 i ■ G s  I t t l lJ e
' 3\BU □ ins

tT*U> B AmtrioUrea
1*U B R sT d G c s

B cite

C H A R T  2. SOURCE: Ak. D ept, o f  Natural Resources, "Historical and 
Projected Oil and Gas Consumption," A pril, 1992.
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T h e  f o u r  m a j o r  g a s  p r o d u c i n g  f i e l d s  i n  t h e  I n l e t  a r e  N o r t h  C o o k  I n l e t ,  B e l u g a ,  

M c A r t h u r  R i v e r  a n d  

K e n a i .  T h e  p r i n c i p a l  

h i s t o r i c a l  p r o d u c e r s  a n d  

p u r c h a s e r s  o f  t h o s e  f i e l d s  

a r e  d i s p l a y e d  i n  C h a r t  3 .

D N R  o r  M M S ,  a s  t h e  

c a s e  m a y  b e ,  g e n e r a l l y  

h o l d s  a  l / 8 i h  r o y a l t y  o n  

l e a s e s  i n  t h e s e  f i e l d s .

R a t h e r  t h a n  t a k e  t h a t  

r o y a l t y  g a s  " i n  k i n d , "  D N R  

a n d  M M S  r e q u i r e  t h e  p r o d u c e r s  t o  p a y  t h e m  f o r  l / 8 t h  o f  t o t a l  p r o d u c t i o n  f r o m  t h e  

f i e l d .  A n d  h i s t o r i c a l l y ,  p r o d u c e r s  h a v e  p a i d  t h o s e  r o y a l t i e s  b a s e d  u p o n  t h e  p r i c e  

t h a t  t h e y  r e c e i v e d  f r o m  b u y e r s  o f  t h a t  g a s .

B e g i n n i n g  i n  t h e  m i d - 1 9 8 0 ' s ,  M M S  b e g a n  r e v a l u i n g  C o o k  I n l e t  r o y a l t y  

p a y m e n t s ,  f o c u s i n g  o n  U n i o n  a n d  M a r a t h o n ' s  p r o d u c t i o n  f r o m  t h e  K e n a i  f i e l d .  A n d  

i n  1 9 8 4 ,  t h e  s t a t e  e n t e r e d  i n t o  a  v a l u a t i o n  a g r e e m e n t  f o r  P h i l l i p s 1 L N G  s a l e s  f r o m  

t h e  N o r t h  C o o k  I n l e t  f i e l d .

T h e n ,  o n  M a r c h  1 8 ,  1 9 8 5 ,  D N R  i s s u e d  a  " N o t i c e  t o  L e s s e e , "  a n n o u n c i n g  t h a t ,  

p r o s p e c t i v e l y ,  i t  w o u l d  n o  l o n g e r  a c c e p t  t h e  l o n g - t e r m  c o n t r a c t  p r i c e  f o r  C o o k  I n l e t  

g a s  p r o d u c t i o n ,  i n c l u d i n g  t h a t  f r o m  B e l u g a  R i v e r .  A t t a c h m e n t  1 .  D N R  b e l i e v e d  

t h a t  i t  w a s  r e q u i r e d  t o  a s s i g n  a  h i g h e r  " v a l u e "  t o  r o y a l t y  p r o d u c t i o n  a s  a  m a t t e r  o f  

l a w .  " T h i s  i s  a  l e a s e  e n f o r c e m e n t  a c t i o n , "  D N R  s a i d ,  " a n d  i t  i s  n o t  o p t i o n a l . "  7 /

7/ S ta te m e n t b y  E s th e r  C. W u n n ic k e , C o m m is s io n e r . DNR. to A n ch c .a g e  C a u c u s . A p r il 2, 1985 a t
4. A t ta c h m en t 2.

T h e  P r im a r y  G a s  F ie ld s  
o f  C o o k  I n le t

McArthur River
Major Producers: 

Union, Marathon 
Major Purchasers: 

Union Chemical 
Marathon (LNG)

Kenai
Major Producers: 

Union, Marathi 
Major Purchaaars 

APC/Snstar 
Marathon LNG 
Swanson River Hi

Beluga River
' ajor Producers:

ARCO, Chevron, Shell 
Major Purchaser* 

Chugach. Enstar

•puiefTtl\

Shdc r  
pcd.CCM'S

S ta te  L e a s e s  

F e d e ra l L e a s e s

C H AR T 3
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L a t e r  i n  1 9 8 5 ,  t h e  M M S  a n d  D N R  s e t t l e d  m u c h  o f  t h e  K e n a i  f i e l d  

c o n t r o v e r s y .  R o y a l t i e s  d u e  o n  U n i o n ' s  K e n a i  d i s p o s i t i o n s  t o  i t s  c h e m i c a l  p l a n t ,  

a n d  t o  t h e  S w a n s o n  R i v e r  f i e l d  u n d e r  a  r e n t a l  a g r e e m e n t  w e r e  s e t t l e d  w i t h  b o t h  

g o v e r n m e n t s  i n  N o v e m b e r ,  1 9 8 5 ;  a n d  r o y a l t i e s  d u e  o n  U n i o n  a n d  M a r a t h o n ' s  

c o n t r a c t  w i t h  A l a s k a  P i p e l i n e  C o m p a n y  w e r e  s e t t l e d  t h e  n e x t  m o n t h .  A l s o  i n  1 9 8 5 ,  

M a r a t h o n  s e t t l e d  w i t h  D N R  o n  r o y a l t i e s  d u e  f r o m  K e n a i  L N G  s a l e s .

T h e  d i s p u t e  o v e r  r o y a l t i e s  d u e  o n  s a l e s  o f  B e l u g a  R i v e r  g a s  t o  C h u g a c h  

E l e c t r i c  A s s n . ,  h o w e v e r ,  d i d  n o t  s e t t l e .  R o y a l t i e s  h a d  b e e n  p a i d  o n  t h a t  g a s  a t  t h e  

c o n t r a c t  p r i c e  o f  $ . 2 1  / m c f ;  t h e  s t a t e ,  c o n v e r s e l y ,  a s k e d  f o r  p r o s p e c t i v e  r o y a l t i e s  o f  

$ 2 . 0 5 / m c f .  I n  r e s p o n s e ,  C h u g a c h ,  a n d  t h e  B e l u g a  p r o d u c e r s ,  f i l e d  s u i t  i n  s t a t e  

s u p e r i o r  c o u r t .  8 /

D N R  C o m m i s s i o n e r  W u n n i c k e  c o n c e d e d  a t  t h e  t i m e  t h a t  D N R 's  n e w  p o s i t i o n  

" i s  n o t  a  p o p u l a r  d e c i s i o n . "  A t t a c h m e n t  2  a t  1 .  A l t h o u g h  t e c h n i c a l l y  i m p o s e d  o n  

t h e  B e l u g a  p r o d u c e r s ,  D N R 's  p r o p o s e d  n e w  r o y a l t i e s  w o u l d  a c t u a l l y  f a l l  o n  

C h u g a c h  b e c a u s e  o f  a  " p a s s  t h r o u g h "  c l a u s e  i n  C h u g a c h ' s  p u r c h a s e  c o n t r a c t s .  

S e e ,  e .g . ,  A t t a c h m e n t  3 .  A n d  t h o s e  c o s t s  i n  t u r n  w o u l d  b e  p a s s e d  t o  C h u g a c h ' s  

c o n s u m e r s .  A t  t h e  t i m e ,  C h u g a c h  e s t i m a t e d  a  $ 3  m i l l i o n / y e a r  r a t e  i n c r e a s e  f r o m  

D N R 's  p r o p o s a l .  9 /

T h e  l e g i s l a t u r e ' s  r e s p o n s e  t o  t h e  a g e n c y  w a s  S B  3 0 9 ,  i n t r o d u c e d  b y  S e n a t o r s  

V i c  F i s c h e r ,  K e l l y  a n d  F a i k s .  A s  o r i g i n a l l y  d r a f t e d ,  t h e  b i l l  w o u l d  r e q u i r e  

a c c e p t a n c e  o f  t h e  c o n t r a c t  p r i c e  f o r  a l l  l o n g - t e r m  g a s  s a l e s - - n o t  j u s t  t h o s e  t o  

u t i l i t i e s .  A t t a c h m e n t  5 .  F o r  t h a t  r e a s o n ,  D N R  o p p o s e d  i t .  10/

8/ ARCO A la s k a . In c . etal-.v. S ta te  of A la sk a . 3AN-85-6218. 7617. 7633 (C o n so lid a te d )  C iv ., A k . 
S u p e r io r  C t .. T h ir d  J u d ic ia l  D s t .
9/ P re se n ta t io n  o f C h u g a c h  E le c t r ic  A s s n . to S e n a te  R e so u rc e s  C om m itte e , 1986 a t  1. A t ta c h m e n t 
4.
10/ L e tte r , C o m m is s io n e r  W u n n ic k e  to D ru e  P ea rce . A p r il 28, 1986 (A tta ch m en t 6). T he  le t te r  
e x p la in s  w h y  D N R  o p p o se d  o r ig in a l SB 309. b u t  s u p p o r te d  s u b s e q u e n t  c o m m itte e  s u b s t i t u t e s .  
T he p r in c ip a l re a so n , a c c o rd in g  to  W u n n ic k e . w a s  th a t  w h i le  i t  w a s  "a p p ro p r ia te  to a c c e p t a
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T h e  S e n a t e  R e s o u r c e s  C o m m i t t e e ,  h o w e v e r ,  c o n f i n e d  t h e  l e g i s l a t i o n  t o  

r o y a l t i e s  o n  g a s  s o l d  t o  r e g u l a t e d  u t i l i t i e s ,  a n d  D N R  e n t h u s i a s t i c a l l y  e m b r a c e d  t h e  

b i l l .  D N R  h a d  a l w a y s  w a n t e d ,  a c c o r d i n g  W u n n i c k e ,  t o  a c c e p t  t h e  c o n t r a c t  p r i c e  

w h e n  u t i l i t i e s  w e r e  i n v o l v e d :  t h e  p r o b l e m ,  s h e  s a i d ,  w a s  t h a t  i t  w a s  " c o n s t r a i n e d  

e v e n  i n  t h a t  k i n d  o f  s e t t l e m e n t  t a l k  b y  t h e  l e g i s l a t i v e  d i r e c t i v e  t h a t  t h e y  o b t a i n  f a i r  

m a r k e t  v a l u e . "  11 /

T h r o u g h o u t  l e g i s l a t i v e  d e l i b e r a t i o n s  o n  S B  3 0 9 ,  D N R  c o n t i n u a l l y  s t r e s s e d  

s e v e n  t h e m e s :

A .  D N R  b e l i e v e d  t h a t  i t  w a s  p e n n y w i s e  a n d  p o u n d  f o o l i s h  t o  

e x t r a c t  a  f e w  e x t r a  r o y a l t y  d o l l a r s  a t  t h e  p r i c e  o f  b u r d e n i n g  S o u t h c e n t r a l ' s  

e c o n o m y .  A c c e p t i n g  t h e  c o n t r a c t  p r i c e  a s  t h e  r o y a l t y  v a l u e  f o r  p u b l i c  u t i l i t i e s  w a s  

g o o d  p o l i c y ,  D N R  s a i d ,  " b e c a u s e  A l a s k a  c o n s u m e r s  w o u l d  b e  t h e  d i r e c t  

b e n e f i c i a r i e s  o f  a n y  r o y a l t i e s  l o s t  t o  t h e  s t a t e  a s  a  r e s u l t  o f  u s i n g  s o l e l y  t h e  c o n t r a c t  

p r i c e  t o  e s t a b l i s h  r o y a l t y  v a l u e . "  12/  T h e  A t t o r n e y  G e n e r a l  a g r e e d :

S B  3 0 9  i s  i n t e n d e d  t o  d i r e c t l y  b e n e f i t  A l a s k a  

c o n s u m e r s  b y  p r o v i d i n g  a d d i t i o n a l  p r i c e  c e r t a i n t y  f o r  

g a s  s o l d  t o  c o n s u m e r s  a n d  f o r  g a s  s o l d  t o  g e n e r a t e  

e l e c t r i c i t y  f o r  c o n s u m e r s .  T h e  A l a s k a  c o n s u m e r s  

w o u l d  a l s o  b e  t h e  b e n e f i c i a r i e s  o f  ^ . n y  r o y a l t i e s  

f o r e g o n e  b y  t h e  s t a t e ,  b e c a u s e  t h e  l o w e r  r o y a l t i e s  

w c u l d  r e s u l t  i n  l o w e r  e l e c t r i c  a n d  g a s  b i l l s .

L e t t e r ,  A t t y .  G e n e r a l  B r o w n  t o  G o v .  S h e f f i e l d ,  M a y  2 8 ,  1 9 8 6  a t  2  ( A t t a c h m e n t  8 ) :

s e e  a l s o  M i n u t e s ,  S e  a a t e  R u l e s  C o m m i t t e e ,  F e b .  2 7 ,  1 9 8 6  a t  N o .  1 5 5  ( A t t a c h m e n t

9 )  ( " K a y  B r o w n  s a y s  t h a t  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  p o l i c y  h a s  b e e n  t o

b e n e f i t  c o n s u m e r s . " ) ;  M i n u t e s ,  H o u s e  F i n a n c e  C o m m i t t e e ,  M a y  1 0 ,  1 9 8 6  a t

0 5 1 0 8 6 -  ( A t t a c h m e n t  1 0 )  ( " M s .  B r o w n  s a i d  w i t h  t h e  H o u s e  F i n a n c e  p r o p o s e d

contract price as the royalty value for arms-length sales to regulated utilities." the original bill did 
"not distinguish between consumer and industrial uses." 
n /  Minutes, Senate Resources Committee. 2 /1 0 /8 6  at No. 353. Attachment 7.
12/  Attachment 6 at 1-2.



C o m m i t t e e  S u b s t i t u t e ,  t h e  s t a t e  w a s  g i v i n g  u p  s o m e  c o n t r a c t  r i g h t s  i n  o r d e r  t o  

b e n e f i t  c o n s u m e r s  d i r e c t l y .  S h e  s a i d  t h e  d e p a r t m e n t  f e e l s  t h a t  i s  p r o p e r  b e c a u s e  

a n y  o f  t h e  r o y a l t i e s  t h a t  a r e  l o s t  w o u l d  g o  d i r e c t l y  t o  b e n e f i t  c i t i z e n s  i n  A l a s k a . " ) ;  

L e t t e r ,  W u n n i c k e  t o  R e p .  J o h n  S u n d ,  M a y  1 8 ,  1 9 8 6  ( A t t a c h m e n t  1 1 )  ( 'T h e  

d e p a r t m e n t  b e l i e v e s  i t  i s  a p p r o p r i a t e  t o  a c c e p t  a  c o n t r a c t  p r i c e  a s  t h e  r o y a l t y  v a l u e  

f o r  a r m s - l e n g t h  s a l e s  t o  r e g u l a t e d  u t i l i t i e s . . . b e c a u s e  A l a s k a  c o n s u m e r s  w o u l d  b e  

t h e  d i r e c t  b e n e f i c i a r y . . . " ) .

A s  C o m m i s s i o n e r  W u n n i c k e  s u m m a r i z e d  i n  a  l e t t e r  t o  R e p .  R i c h a r d  S h u l t z :

T h e  D e p a r t m e n t  s t r o n g l y  s u p p o r t s  t h e  

b i l l  a s  i t  h a s  c o m e  t o  t h e  C o m m i t t e e .  ( T h e  b e n e f i t s  o f  

a c c e p t i n g  t h e  u t i l i t i e s '  c o n t r a c t  p r i c e ]  w i l l  a f f e c t  u p  t o  

2 7 0 , 0 0 0  g a s  a n d  e l e c t r i c  c u s t o m e r s  i n  A l a s k a  a n d  i n  

f u t u r e  y e a r s  i f  g a s  p r o d u c t i o n  o c c u r s  e l s e w h e r e  i n  t h e  

s t a t e ,  w e  c a n  e x p e c t  e v e n  b r o a d e r  b e n e f i t s  f r o m  u s e  o f  

t h e  s t a t e ' s  r o y a l t y  g a s .

A p r i l  2 2 ,  1 9 8 6  ( A t t a c h m e n t  1 2 )  a t  1 ;  e m p h a s i s  a d d e d .

jB . D N R  c o n c l u d e d  t h a t  a c c e p t i n g  t h e  u t i l i t i e s '  c o n t r a c t  p r i c e

w o u l d  y i e l d  t h e  s t a t e  f u l l  " v a l u e " f o r  i t s  r o y a l t y  g a s , a n d  t h e r e f o r e  a c c e p t i n g

t h a t  p r i c e  w a s  i n  t h e  "b e s t  i n t e r e s t "  o f  t h e  s t a t e .  A s  w e  h a v e  s e e n ,  D N R

e x p l a i n e d  i t s  1 9 8 5  N o t i c e  t o  L e s s e e  b y  a r g u i n g  t h a t  i t  w a s  l e g a l l y  c o m p e l l e d  t o  s e e k

f u l l  " v a l u e "  f o r  i t s  r o y a l t y  g a s .  H o w e v e r ,  i n  l e g i s l a t i v e  d e b a t e s  o n  S B  3 0 9 ,  t h e

a g e n c y  c o n c e d e d  t h a t  a c c e p t i n g  t h e  u t i l i t i e s '  c o n t r a c t  p r i c e  w o u l d  y i e l d  t h e  s t a t e

f u l l  " v a l u e , "  s i n c e  a n y  l o s t  r o y a l t i e s  w o u l d  f l o w  d i r e c t l y  t o  A l a s k a  c o n s u m e r s :

C o m m i s s i o n e r  W u n n i c k e  s t a t e d  t h a t  s i n c e  

t h e  b e n e f i c i a r i e s  o f  t h e  l e g i s l a t i o n  a r e  i n - s t a t e ,  

n o n p r o f i t  o r  g o v e r n m e n t  o w n e d  u t i l i t i e s  o r  

/  c o o p e r a t i v e s ,  t h e  s t a t e  w o u l d  n o t  l o s e  i t s  f a i r  v a l u e  f o r  

i t s  r e s o u r c e s .
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M i n u t e s ,  S e n a t e  R e s o u r c e s  C o m m i t t e e ,  F e b .  1 9 ,  1 9 8 6  a t  N o .  1 8 0  ( A t t a c h m e n t  1 3 ) ;  

s e e  a l s o  A t t a c h m e n t  1 0  a t  0 5 1 0 8 6 .  F o r  t h i s  r e a s o n ,  i n  t h e  f i n a l  l e g i s l a t i o n  t h e  

l e g i s l a t u r e  m a d e  t h e  f i n d i n g  t h a t :

. . . t h e  b e s t  i n t e r e s t  o f  t h e  s t a t e  w i l l  b e  s e r v e d  i f  

t h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  i s  a u t h o r i z e d  

t o  e s t a b l i s h  t h e  i n - v a l u e  r o y a l t y  f o r  g a s  s o l d  t o  a  g a s  

o r  e l e c t r i c  u t i l i t y  b y  u s i n g  t h e  c o n t r a c t  p r i c e  b e t w e e n  

t h e  l e s s e e  o f  t h e  s t a t e  a n d  t h e  u t i l i t y ,  w h e t h e r  o r  n o t  

t h e  g a s  l e a s e  e s t a b l i s h e s  a  d i f f e r e n t  s t a n d a r d  f o r  t h e  
v a l u a t i o n . . .

S e c .  1 ,  C h .  5 5 ,  S L A  1 9 8 6 .  I n  i t s  M a r c h  3 ,  1 9 8 6  a n a l y s i s  o f  t h e  l e g i s l a t i o n ,  D N R  

c o n c u r r e d  w i t h  t h a t  f i n d i n g .  A t t a c h m e n t  1 4 .  A n d  t h e  A t t o r n e y  G e n e r a l ,  i n  h i s  

r e v i e w  o f  t h e  l e g i s l a t i o n ,  c o n c l u d e d  t h a t  t h e  l e g i s l a t i o n  o f f e n d e d  n o  c o n s t i t u t i o n a l  

m a n d a t e  t o  r e c e i v e  " f u l l  f a i r  m a r k e t  v a l u e "  f o r  t h e  r o y a l t y  g a s .  A t t a c h m e n t  8  a t  2 .

C .  D N R  a r g u e d  t h a t  u t i l i t i e s ’ s a l e s  c o n t r a c t s  p r e s e n t e d  a  u n i q u e  

s i t u a t i o n  r e q u i r i n g  t a i l o r e d  r o y a l t y  t r e a t m e n t .  O v e r  t h e  y e a r s ,  D N R  h a s  

d e v o t e d  c o n s i d e r a b l e  e f f o r t ,  a n d  a c h i e v e d  c o n s i d e r a b l e  s u c c e s s ,  r e v a l u i n g  o t h e r  

r o y a l t i e s  b a s e d  u p o n  t h e  " v a l u e "  c o n c e p t .  A n d  D N R  f o u g h t  h a r d  d u r i n g  t h e  1 9 8 6  

l e g i s l a t i v e  s e s s i o n  t o  r e t a i n  t h e  a u t h o r i t y  t o  p u r s u e  t h a t  g e n e r a l  s t a t e  p o l i c y - -  

i n d e e d ,  a n d  a s  w e  h a v e  s e e n ,  D N R  o p p o s e d  o r i g i n a l  S B  3 0 9  b e c a u s e  i t  w o u l d  h a v e  

r e q u i r e d  a c c e p t a n c e  o f  t h e  c o n t r a c t  p r i c e  f o r  a  b r o a d e r  r a n g e  o f  r o y a l t y  

c o n t r o v e r s i e s .

T h e  a g e n c y ,  h o w e v e r ,  s t r o n g l y  b e l i e v e d  t h a t  a n  e x c e p t i o n  s h o u l d  b e  m a d e  f o r  

u t i l i t i e s '  c o n t r a c t s ,  a n d  t h a t  s o u n d  p u b l i c  p o l i c y  w a r r a n t e d  t h a t  d i s t i n c t i o n .  I n  

e x p l a i n i n g  h e r  d e p a r t m e n t ' s  o p p o s i t i o n  t o  o r i g i n a l  S B  3 0 9 ,  a n d  i t s  s u p p o r t  f o r  l a t e r  

s u b s t i t u t e s ,  C o m m i s s i o n e r  W u n n i c k e  e x p l a i n e d :

T h e  [ o r i g i n a l ]  b i l l  d o e s  n o t  d i s t i n g u i s h  

b e t w e e n  c o n s u m e r  a n d  i n d u s t r i a l  u s e s . . . T h e  e f f e c t  o f  

t h e  b i l l  w o u l d  b e  t o  r e q u i r e  u s e  o f  a  c o n t r a c t  p r i c e  i n  

v i r t u a l l y  a l l  c a s e s .
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T h e  d e p a r t m e n t  b e l i e v e s  i t  i s  a p p r o p r i a t e  

t o  a c c e p t  a  c o n t r a c t  p r i c e  a s  t h e  r o y a l t y  v a l u e  f o r  

a r m s - l e n g t h  s a l e s  t o  r e g u l a t e d  u t i l i t i e s . . . b e c a u s e  

A l a s k a  c o n s u m e r s  w o u l d  b e  t h e  d i r e c t  b e n e f i c i a r i e s  o f  

a n y  r o y a l t i e s  l o s t  t o  t h e  s t a t e . . . T h e  d e p a r t m e n t  i s  n o t  

p e r s u a d e d  t h a t  i n d u s t r i a l  g a s  u s e s  s h o u l d  r e c e i v e  t h e  

s a m e  e x e m p t i o n ,  s i n c e  t h e  l i k e l y  e f f e c t  w o u l d  b e  t o  

i n c r e a s e  t h e  p r o f i t s  o f  i n d u s t r i a l  c o n c e r n s  w i t h o u t  a  

c o r r e s p o n d i n g  p u b l i c  b e n e f i t .

A t t a c h m e n t  6  a t  1 - 2 ;  s e e  a l s o  A t t a c h m e n t  1 0  a t  0 5 1 0 8 6  ( D N R  " d i d  n o t  b e l i e v e  i t

w a s  a  g o o d  i d e a  t o  f o r e g o  t h e  c o n t r a c t  r i g h t s ,  o r  f o r e g o  t h e  i n t e n t  [ s i c ]  o f  f u t u r e

i n c o m e ,  f o r  o t h e r  t y p e s  o f  s a l e s . " ) ;  A t t a c h m e n t  1 2  a t  1 .

T h e  l i m i t e d  a p p l i c a t i o n  o f  t h e  b i l l ,  D N R  s t r e s s e d ,  d i d  n o t  m a k e  t h i s  " s p e c i a l  

i n t e r e s t "  l e g i s l a t i o n :

T h e  B i l l  i s  n o t  a  " s p e c i a l  i n t e r e s t "  r e w r i t e  o f  t h e  

s t a t e ' s  r o y a l t y  v a l u a t i o n  p o l i c y .  T h e  b e n e f i t s  t h a t  

w o u l d  a c c r u e  u n d e r  t h e  B i l l  w o u l d  b e n e f i t  m o r e  t h a n  

t h r e e - q u a r t e r s  o f  t h e  s t a t e ' s  c i t i z e n s .

L e t t e r ,  W u n n i c k e  t o  S e n .  S a c k e t t ,  M a r c h  3 ,  1 9 8 6  a t  4  ( A t t a c h m e n t  2 2 ) .

A p a r t  f r o m  t h e  l o g i c a l  d i s t i n c t i o n  b e t w e e n  r o y a l t y  s e t t l e m e n t s  t h a t  w o u l d  

b e n e f i t  A l a s k a n s  d o l l a r - f o r - d o l l a r ,  a n d  s e t t l e m e n t s  t h a t  w o u l d  n o t ,  t h e  l i m i t a t i o n s  

o f  S B  3 0 9  m i n i m i z e d  i t s  f i s c a l  i m p a c t .  I n d e e d ,  D N R  g a v e  t h e  l e g i s l a t i o n  a  " z e r o "  

f i s c a l  n o t e .  IcL

D . D N R  w a n t e d  t o  a v o i d  t h e  u n c e r t a i n t y  c a u s e d  b y  a  r e j e c t i o n  o f  

t h e  u t i l i t i e s '  c o n t r a c t  p r i c e .  E v e n  i n  i t s  i n t e r n a l  d e l i b e r a t i v e  p r o c e s s  l e a d i n g  t o  

t h e  1 9 8 5  N o t i c e  t o  L e s s e e ,  D N R  a c k n o w l e d g e d  t h a t ,  b y  r e f u s i n g  t o  a c c e p t  t h e  

c o n t r a c t  p r i c e  f o r  u t i l i t i e s '  s a l e s ,  t h e  a g e n c y  w a s  i n j e c t i n g  d a m a g i n g  u n c e r t a i n t y  

i n t o  u t i l i t y  p l a n n i n g :

T h e  f l u c t u a t i o n  o f  r o y a l t y  v a l u e  i n d e p e n d e n t l y  

o f  t h e  c o n t r a c t  p r i c e  u n d e r  w h i c h  g a s  i s  s o l d  i n j e c t s  

u n c e r t a i n t y  i n t o  t h e  l o n g - t e r m  p l a n n i n g  b y  o i l  

c o m p a n i e s  a n d  u t i l i t i e s .  T h i s  u n c e r t a i n t y  ( a n d  h i g h e r
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r o y a l t y  r a t e s )  m a y  r e d u c e  I n c e n t i v e s  t o  I n v e s t  c a p i t a l  

i n  o i l  a n d  g a s  a n d  u t i l i t y  e n t e r p r i s e s ,  o r  a f f e c t  t h e  

t i m i n g  o r  s t r u c t u r i n g  o f  s u c h  e n t e r p r i s e s .

K a y  B r o w n  t o  W u n n i c k e  m e m o ,  N o v .  6 ,  1 9 8 4  a t  3 .  A t t a c h m e n t  1 5 .

I n  i t s  t e s t i m o n y  o n  S B  3 0 9 ,  C h u g a c h  s t r e s s e d  t h e  u n c e r t a i n t y  c r e a t e d  b y -  

D N R 's  1 9 8 5  N o t i c e  t o  L e s s e e ,  w h i c h  a n n o u n c e d  f o r  t h e  f i r s t  t i m e  t h a t  t h e  s t a t e  

w o u l d  n o  l o n g e r  b a s e  r o y a l t i e s  o n  t h e  c o n t r a c t  p r i c e :

O u r  c o m m i t m e n t  t o  b u i l d  g e n e r a t i o n  f a c i l i t i e s  a t  

t h e  B e l u g a  g a s  f i e l d  b a c k  i n  1 9 6 5  w a s  a b l e  t o  o c c u r  

o n l y  b e c a u s e  w e  h a d  s i g n e d  . o n g - t e r m  c o n t r a c t s  

e n s u r i n g  t h e  s t a b i l i t y  o f  t h e  p r i c e  f o r  t h a t  B e l u g a  

R i v e r  g a s .  I n  f a c t ,  h a d  w e  b e e n  u n s u c c e s s f u l  i n  

o b t a i n i n g  l o n g - t e r m  c o n t r a c t s  e n s u r i n g  s t a b l e  f u e l  

p r i c e s ,  w e  w o u l d  h a v e  b e e n  u n a b l e  t o  m a k e  t h a t  p l a n t  

i n v e s t m e n t .

T e s t i m o n y  o f  D r .  J o y c e  N .  M u r p h y ,  S e n a t e  R e s o u r c e s  C o m m i t t e e ,  F e b .  1 0 ,  1 9 8 6  a t  

4  ( A t t a c h m e n t  1 6 ) .  A s  a  r e s u l t ,  C h u g a c h  s t r e s s e d  t h e  n e e d  f o r  a  f u l l  a n d  f i n a l  

l e g i s l a t i v e  s e t t l e m e n t  o f  " t h e  u n d e r l y i n g  r o y a l t y  p o l i c y  q u e s t i o n . "  I d .  a t  6 .  "A  

l a s t i n g  s o l u t i o n "  i s  w h a t  C h u g a c h  s o u g h t .  IcL; e m p h a s i s  a d d e d .

D N R  a g r e e d .  I n  f a c t ,  C o m m i s s i o n e r  W u n n i c k e  w a r n e d  t h e  S e n a t e  R e s o u r c e s  

C o m m i t t e e  t h a t  " t h e r e  i s  s o m e  u r g e n c y  i n  p a s s a g e  o f  t h i s  b i l l  a s  t h e  u t i l i t i e s  a r e

a l r e a d y  i n  n e g o t i a t i o n s  f o r  f u t u r e  l o n g - t e r m  c o n t r a c t s . "  A t t a c h m e n t  1 3  a t  N o .  1 0 3 :

e m p h a s i s  a d d e d .

T h u s ,  D N R  f r e q u e n t l y  c i t e d  t h e  p r i c e  " c e r t a i n l y "  r e s u l t i n g  f r o m  a c c e p t i n g  t h e  

c o n t r a c t  p r i c e — b o t h  t o  u t i l i t i e s  a n d  t h e i r  c u s t o m e r s - - a s  a  p r i n c i p a l  r e a s o n  f o r  i t s  

s u p p o r t  o f  t h e  b i l l .  A t t a c h m e n t  1 4  a t  1 ( S B  3 0 9  " w i l l  a l l o w  t h e  s t a t e  t o  p r o v i d e  

c e r t a i n t y  . i n  r o y a l t y  g a s  v a l u a t i o n  f o r  A l a s k a  c o n s u m e r  u s e s . . . " ) ;  A t t a c h m e n t  1 1  a t
f

1 ( " A l a s k a  c o n s u m e r s  w o u l d  b e  t h e  d i r e c t  b e n e f i c i a r i e s  o f  t h e  c e r t a i n t y  o f  p r i c e . . . " ) ;  

A t t a c h m e n t  8  a t  2  ( " S B  3 0 9  i s  i n t e n d e d  t o  d i r e c t l y  b e n e f i t  A l a s k a  c o n s u m e r s  b y  

p r o v i d i n g  a d d i t i o n a l  p r i c e  c e r t a i n t y . . . " ) .



A n d ,  t h e  l e g i s l a t u r e  i t s e l f  t h o u g h t  t h e  b i l l  w o u l d  p r o v i d e  t h a t  c e r t a i n t y .  

A c c o r d i n g  t o  t h e  S e n a t e  f l o o r  s t a t e m e n t ,  S B  3 0 9  w o u l d  " p r o v i d [ e ]  l o n g  t e r m  p r i c e  

s t a b i l i t y  f o r  s o u t h c e n t r a l  a n d  r a i l b e l t  e l e c t r i c  c o n s u m e r s . "  A t t a c h m e n t  2 0  a t  1 .

E .  D N R  w a n t e d  t o  a v o i d  a n  a d v e r s a r i a l  r e l a t i o n s h i p  w i t h  t h e  

R a i l b e l t ' s  p r i n c i p a l  u t i l i t y .  A s  d i s c u s s e d  e a r l i e r ,  C h u g a c h  s u e d  t h e  s t a t e  i n  

r e s p o n s e  t o  t h e  1 9 8 5  N o t i c e  t o  L e s s e e .  C h u g a c h  a n d  D N R  s e t t l e d  t h a t  d i s p u t e  " i n  

p r i n c i p l e "  a t  a  r o y a l t y  p r i c e  o f  $ . 7 5 / m c f — a  n u m b e r  c l o s e r  t o  t h e  l o n g - t e r m  c o n t r a c t  

p r i c e  t h a n  t h e  $ 2 . 0 5 / m c f  s o u g h t  b y  D N R  t h r o u g h  i t s  " v a l u e "  n  e t h o d o l o g y .  

A t t a c h m e n t  1 7 .  13/  H o w e v e r ,  t h a t  s e t t l e m e n t  w a s  c o n t i n g e n t  o n  p a s s a g e  o f  S B  

3 0 9 .  IcL T h e  b i l l  w a s  n e e d e d  t o  e f f e c t u a t e  t h a t  s e t t l e m e n t ,  D N R  s a i d  ( i d j ;  a n d ,  a s  

t h e  A t t o r n e y  G e n e r a l  a d v i s e d ,  t h e  l e g i s l a t i o n  " w i l l  e l i m i n a t e  t h e  e x p e n s e s  a n d  

u n c e r t a i n t y  o f  t h a t  l i t i g a t i o n  f o r  t h e  s t a t e ,  C h u g a c h  E l e c t r i c  A s s o c i a t i o n ,  I n c . ,  a n d  

c o n s u m e r s . "  A t t a c h m e n t  8  a t  2 .

F .  D N R  b e l i e v e d  t h a t  A S  3 8 . 0 5 . 1 8 0 ( a a J  c r e a t e d  a  l e g i s l a t i v e  

d e f i n i t i o n  o f  v a l u e  f o r  r o y a l t y  g a s  s o l d  t o  u t i l i t i e s ,  e v e n  i f  t h e  p a r t i c u l a r  

c o n t r o v e r s y  w a s  n o t  w i t h i n  t h e  s c o p e  o f  t h e  s t a t u t e .  T h e  s i g n i f i c a n c e  o f  t h i s  

p o s i t i o n  w i l l  b e c o m e  a p p a r e n t  w h e n  w e  e x p l o r e  D N R 's  r e c e n t  a b o u t - f a c e  i n  t h e  n e x t  

s e c t i o n  o f  t h i s  p a p e r .

A s  f i n a l l y  e n a c t e d  b y  S B  3 0 9 ,  A S  3 8 . 0 5 . 1 8 0 ( a a )  r e q u i r e d  a c c e p t a n c e  o f  t h e  

u t i l i t i e s '  c o n t r a c t  p r i c e  o n l y  w h e n  t h e  p u r c h a s e  c o n t r a c t  w a s  " e n t e r e d  i n t o  o n  o r  

a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  A c t . "  S e c .  5 ,  C h .  5 5 ,  S L A  1 9 8 6 .  B u t  t h e  C h u g a c h  

p u r c h a s e  c o n t r a c t  w h i c h  w a s  t h e  s u b j e c t  o f  t h e  s e t t l e m e n t  d e s c r i b e d  i n  (E ) ,  a n te ,

p r e - d a t e d  t h e  s t a t u t e .  B y  a  s t r i c t  r e a d i n g  o f  i t s  t e r m s ,  t h e n ,  S B  3 0 9  w o u l d  n o t
£

" a u t h o r i z e "  t h e  C h u g a c h  s e t t l e m e n t .

13/  See also A t ta c h m e n t  1 3  a t N o . 1 0 3 : M in u te s . H o u s e  R u le s  C o m m itte e . M a y  1 1 . 1 9 8 6  a t N o . 
1 2 8  (A t ta c h m e n t  1 8 ).
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B u t  D N R  a s  w e  k n o w ,  s a i d  i t  w o u l d — a n d  f o r  g o o d  r e a s o n .  W h e t h e r  o r  n o t  

t h e  p a r t i c u l a r  c o n t r o v e r s y  w a s  w i t h i n  t h e  s c o p e  o f  t h e  n e w  s t a t u t e ,  s a i d  D N R  n e w  

A S  3 8 . 0 5 . 1 8 0 ( a a )  p r o v i d e d  a  l e g i s l a t i v e  d e f i n i t i o n  o f  ’V a l u e "  f o r  a l l  g a s  r o y a l t y  

c o n t r o v e r s i e s  i n v o l v i n g  l o n g - t e r m  s a l e s  c o n t r a c t s  t o  u t i l i t i e s .  I n  r e s p o n s e  t o  a  

q u e s t i o n  f r o m  S e n a t o r s  F a h r e n k a m p  a n d  S t u r g u l e w s k i  a s  t o  h o w  a  p r o s p e c t i v e  b i l l  

c o u l d  h e l p  s e t t l e  a  d i s p u t e  o v e r  a  p r e - e x i s t i n g  c o n t r a c t .  C o m m i s s i o n e r  W u n n i c k e  

e x p l a i n e d :

T h e  c o m m i s s i o n e r  s t a t e d  t h a t  t h e  a g r e e m e n t  

t h e y  h a v e  m a d e  [ w i t h  C h u g a c h ]  i s  i n  s e t t l e m e n t  o f  

l i t i g a t i o n  a n d  s h o u l d  n o t  b e  s e e n  a s  a  d i f f e r e n c e  i n  

p o l i c y .  S h e  s a i d  i t  i s  D N R 's  r e s p o n s i b i l i t y  t o  g e t  f a i r  

m a r k e t  v a l u e .  E f f o r t s  t o  r e a c h  a g r e e m e n t  i n  t h e  

l i t i g a t i o n  h a v e  b e e n  c o n s t r a i n e d  b y  t h i s  r e s p o n s i b i l i t y .

I f  t h e  l e g i s l a t i o n  u n d e r  d i s c u s s i o n  p a s s e s ,  s h e  
w i l l  i n t e r p r e t  t h a t  a s  d i r e c t i o n  t h a t  a  l o n g - t e r m  
c o n t r a c t  e n t e r e d  i n t o  w i t h  a  n o n p r o f i t  e l e c t r i c a l  
c o o p e r a t i v e  o r  m u n i c i p a l  u t i l i t y  w i l l  b e  g u i d a n c e  

f o r  d e t e r m i n i n g  m a r k e t  v a l u e .

A t t a c h m e n t  1 3  a t  N o .  0 6 8 ;  e m p h a s i s  a d d e d .

G . D N R  o p p o s e d  t h e  a s s e s s m e n t  o f  r o y a l t y  d e l i n q u e n c i e s  i n v o l v i n g  

u t i l i t y  c o n t r a c t s  r e t r o a c t i v e l y .  I f  D N R  r e v a l u e d  r o y a l t i e s  p a i d  i n  p r e v i o u s  y e a r s  

o n  t h e  b a s i s  o f  a  l o n g - t e r m  u t i l i t y  c o n t r a c t ,  a  t r o u b l i n g  u n f a i r n e s s  w o u l d  r e s u l t .  

T h e  c u s t o m e r s  w h o  c o n s u m e d  t h a t  r o y a l t y  g a s  w o u l d  h a v e  p a i d  f o r  t h e  g a s  a t  t h e  

l o w e r  r a t e .  B u t  a n y  r a t e  s u r c h a r g e  i m p o s e d  t o  c o m p e n s a t e  f o r  a  r o y a l t y  

r e v a l u a t i o n  w o u l d  b e  p a i d  f o r  b y  t o d a y ' s  c o n s u m e r s .  S i m p l y  p u t  t o d a y ’s  

c u s t o m e r s  w o u l d  b e  r e q u i r e d  t o  p a y  f o r  o t h e r  p e o p l e ' s  p r i o r  u s e  o f  e l e c t r i c i t y .

D N R  r e c o g n i z e d  t h a t  u n f a i r n e s s  a s  e a r l y  a s  i t s  M a r c h  1 8 ,  1 9 8 5  N o t i c e  t o
/“

L e s s e e s — t h e  o n e  a n n o u n c i n g  t h e  a g e n c y ' s  s h o r t - l i v e d  p o l i c y  o f  d i s r e g a r d i n g  t h e  

c o n t r a c t  p r i c e .  T h e  e f f e c t i v e  d a t e  o f  t h a t  N o t i c e  w a s  A p r i l  1 .  1 9 8 5 ,  t h e  a g e n c y  

e x p l a i n i n g :
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. . . [ T ] h e  s t a t e  h a s  e l e c t e d  t o  e n f o r c e  t h i s  

p o l i c y  p r o s p e c t i v e l y  o n l y  i n  o r d e r  t o  r e d u c e  c o n f l i c t s  

a n d  t o  a v o i d  c e r t a i n  d i f f i c u l t i e s  a s s o c i a t e d  w i t h  

r e t r o a c t i v e  a d j u s t m e n t s  o f  t h e s e  r o y a l t i e s .

A t t a c h m e n t  1 a t  1 .  D N R  t h e n  p o s t p o n e d  t h e  e f f e c t i v e  d a t e  y e t  a n o t h e r  t w o  w e e k s , '

a n d  e x p l a i n e d  w h y  t o  t h e  A n c h o r a g e  C a u c u s :

I  d e c i d e d  n o t  t o  s e e k  r e t r o a c t i v e  r o y a l t y  

p a y m e n t s  b a s e d  o n  c u r r e n t  m a r k e t  v a l u e s .  F o r  b o t h  

t h e  r e t r o a c t i v e  a n d  p r o s p e c t i v e  p e r i o d s ,  t h e  g a s  s a l e s  

c o n t r a c t s  b e t w e e n  t h e  p r o d u c e r s  a n d  t h e  u t i l i t i e s  

p r o v i d e  t h a t  r o y a l t y  a d j u s t m e n t s  w i l l  b e  p a s s e d  

t h r o u g h  t o  E n s t a r  a n d  C h u g a c h  E l e c t r i c .  P r o s p e c t i v e  

c o l l e c t i o n  c a n  b e  i m p l e m e n t e d  i n  a n  o r d e r l y  f a s h i o n .

H o w e v e r ,  r e t r o a c t i v e  c o l l e c t i o n  w o u l d  c r e a t e  

s i g n i f i c a n t  l e g a l  a n d  f i n a n c i a l  r i s k s  f o r  t h e  s t a t e ' s  

u t i l i t y  c o m p a n i e s ,  i n c l u d i n g  C h u g a c h — a  c o n s u m e r  

c o o p e r a t i v e .  I n  p a r t i c u l a r ,  i t  i s  u n c e r t a i n  h o w ,  a n d  t o  

w h a t  e x t e n t ,  r e t r o a c t i v e  r o y a l t y  c o l l e c t i o n s  c o u l d  b e  

p a s s e d  t h r o u g h  t o  c o n s u m e r s .

A t t a c h m e n t  2  a t  3 .



H . P o s t - e n a c t m e n t  e v e n t s  s e e m i n g l y  p u t  t h e  C o o k  I n l e t  g a s  i s s u e  

t o  r e s t .  W i t h  t h e  e n a c t r  " i t  o f  S B  3 0 9 ,  a n d  s u b s e q u e n t  C o o k  I n l e t  s e t t l e m e n t s ,  i t  

s e e m e d  a s  t h o u g h  t h e  d i s r u p t i o n  c a u s e d  b y  D N R 's  1 9 8 5  N o t i c e  t o  L e s s e e  h a d  

f i n a l l y  b e e n  l a i d  t o  r e s t .  C n  S e p t e m b e r  2 6 ,  1 9 8 6 ,  C h u g a c h  a n d  t h e  p r o d u c e r s  

s e t t l e d  w i t h  D N R  o n  t h e  v a l u e  o f  r o y a l t i e s  f r o m  s t a t e  l e a s e s  a t  B e l u g a  R i v e r .  I n  

1 9 8 9 ,  C h u g a c h  a n d  t h e  

B e l u g a  p r o d u c e r s  e n t e r e d  

i n t o  a  n e w  l o n g - t e r m  

c o n t r a c t ,  a n d  o n

D e c e m b e r  4 .  1 9 8 9 ,  D N R  

C o m m i s s i o n e r  G o r s u c h  

a g r e e d  t o  u s e  t h a t  

c o n t r a c t ' s  p r i c e  t o

d e t e r m i n e  r o y a l t y  v a l u e s .

A t t a c h m e n t  1 9 .

T h i s ,  c o m b i n e d  w i t h  

s e t t l e m e n t s  i n v o l v i n g  t h e  o t h e r  m a j o r  C o o k  I n l e t  g a s  f i e l d s ,  l a i d  t h e  e n t i r e  r e g i o n ' s  

r o y a l t y  d i s p u t e s  a t  r e s t ,  s a v e  f o r  a  r o u t i n e  f e d e r a l  a u d i t  o f  t h e  r o y a l t i e s  p a i d  o n  

M M S  l e a s e s  i n  t h e  B e l u g a  R i v e r  U n i t .  S e e  C h a r t  4 .  I t  i s  t h r o u g h  t h i s  l a s t  v e s t i g e  

o f  a  o n c e - d i v i s i v e  c o n t r o v e r s y  t h a t  D N R  h a s  n o w  c h o s e n  t o  d i s o w n  l o n g - s t a n d i n g  

s t a t e  p o l i c y  o n  C o o k  I n l e t  g a s  s a l e s  t o  u t i l i t i e s ,  a n d  p i c k  a  f i g h t .

I t  i s  t o  t h a t  r e c e n t  a c t i o n  t h a t  t h i s  p a p e r  n o w  t u r n s .
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I V . D N R 's  c u r r e n t  i n i t i a t i v e  a g a i n s t  C h u g a c h  i s  c o n t r a r y  t o  e v e r y  p r i n c i p a l  

a d o p t e d  b y  t h e  a g e n c y  i n  1 9 8 6 .

F r o m  O c t o b e r ,  1 9 8 4  t h r o u g h  J u n e ,  1 9 8 7 ,  t h e  B e l u g a  R i v e r  p r o d u c e r s  ( a n d  

h e n c e  C h u g a c h  a n d  R a i l b e l t  c o n s u m e r s )  p a i d  r o y a l t i e s  t o  t h e  f e d e r a l  g o v e r n m e n t  

D n  t w o  f e d e r a l  B e l u g a  R i v e r  U n i t  l e a s e s  a c c o r d i n g  t o  t h e  l o n g - t e r m  c o n t r a c t  p r i c e  

e s t a b l i s h e d  i n  t h e  C h u g a c h  c o n t r a c t — $ . 2 1 / m c f .  T h i s  w a s  t h e  s a m e  a m o u n t  p a i d  

t o  t h e  s t a t e —w i t h  i t s  a c q u i e s c e n c e — u n t i l  t h e  A p r i l  1 5 ,  1 9 8 5  e f f e c t i v e  d a t e  o f  t h e  

N o t i c e  t o  L e s s e e .  14/

T h i s  w a s  a l s o  t h e  a m o u n t  c a l l e d  f o r  b y  f e d e r a l  l a w .  D N R  c o n c l u d e d  l o n g  a g o  

t h a t  " ( t ] h e  f e d e r a l  l e a s e  f o r m s  a r e  d i f f e r e n t  f r o m  t h e  s t a t e  f o r m s ,  a n d  d i f f e r e n t  

s t a n d a r d s  a n d  p r o c e d u r e s  a p p l y . "  15/  W h a t e v e r  s t a t e  l e a s e s  m i g h t  r e q u i r e  ( a b s e n t  

A S  3 8 . 0 5 . 1 8 0 ( a a ) ) ,  f e d e r a l  l a w  g e n e r a l l y  a c c e p t e d  a r m ' s - l e n g t h  l o n g - t e r m  c o n t r a c t  

p r i c e s  d u r i n g  t h e  1 9 8 4 - 8 6  d e m a n d  p e r i o d .  16/

14/ A fte r  t h a t  d a te , a n d  p u r s u a n t  to  th e  C h ug a ch/ D N R  s e t t le m e n t o f s ta te  le a se  ro y a lt ie s , D N R  
re c e iv e d  $ .75/mcf fo r  B e lu g a  R iv e r  s t a te  le a se s .
15/ D N R  "Q u e s t io n s  a n d  A n sw e r s  on C ook In le t  R o y a lty  G as."  A p r i l 11, 1985 a t  7. A t ta c h m e n t 
21.
16/ A  1977 U .S . G eo lo g ic a l S u r v e y  N o tice  to L e sse e . NTL-5. g e n e ra lly  r e q u ir e d  th e  fe d e ra l 
g o v e rn m e n t to  a c c e p t th e  in t r a s ta te  C h u g a c h  c o n tra c t p r ic e , a s  lo n g  a s  i t  e x ce e d ed  $.18/mcf. 42 
Fed. Reg. 22610. W h ile  NTL-5 a lso  c o n ta in e d  a  p ro v is io n  fo r in c re a s in g  th e  r o y a lty  abo ve  th e  
c o n tr a c t  p r ic e  w h e n  m a rk e t  c o n d it io n s  d em an d e d , th a t  N o tice  w a s  m o d if ie d  b y  th e  fe d e ra l "NTL-5 
A c t o f 1987' fo r  a n y  p ro d u c t io n  b e tw e e n  1982 an d  J u ly  31. 1986. P.L. 100-234. U n d e r  th a t  A c t. 
"M M S c o u ld , a n d  in  m o s t c a s e s  s h o u ld , a c c e p t a s  ro y a lty  v a lu e  c o n tr a c t p r ic e s  w h ic h  w e re  d ic ta te d  
b y  th e  m a rk e t  a n d  w h ic h  w o u ld  b e  low e r th a n  th e  h ig h e s t  p r ic e  p a id  fo r a  m a jo r  p o r t io n  o f 
p ro d u c t io n ."  Cong. Rec. S18631, daily e<±, D ec . 21. 1987.

F o r  p ro d u c t io n  s u b s e q u e n t  to J u ly  31, 1986, M M S is s u e d  n ew  r e g u la t io n s . In  e x p la in in g  
th o se  r e g u la t io n s . M M S  s t r e s s e d  th a t , e ven  fo r  p r io r p ro d u c t io n , " it w a s  th e  D ep a r tm e n t's  in te n t  to 
r e c o g n lie  c o n t r a c t  p r ic e  a s  th e  v a lu e  fo r  ( in tra s ta te  s a le s  u n d e r  pre-1977 c o n tr a c ts ] . . .M M S  b e lie v e s  
th a t  i t  w o u ld  b e  in e q u ita b le  to  re s c in d  th e se  p ro v is io n s  a n d  p o s s ib ly  s u b je c t  s u c h  s a le s  to 
s ig n i f ic a n t ly  i r ' . e a s e d  ro y a lty  v a lu e s ."  51 F e d . Reg. 26760 (J u ly  25. .1986). M M S' c u r r e n t  
r e g u la t io n s , e ffe c t iv e  M a rc h  1, 1988, s t r a ig h t fo rw a rd ly  p ro v id e  th a t  ro y a lt ie s  s h a l l  b e  b a s e d  on "the 
g ro s s  p ro c e e d s  a c c r u in g  to the  le s s e e ,"  a s  lo n g  a s  th e  c o n tr a c t p ro c e e d s  w e re  n e g o t ia te d  a t  arm 's- 
le n g th . 30 C .F .R  §206.152(b)( 1) (i). See M ande ll- R ice , Federal Gas and Gas Products Valuation 
Regulations, P ap e r No. 5. R o v a ltv  V a lu a t io n  an d  M a n a g em en t . R o c k y  M o u n ta in  M in e ra l L aw  
F o u n d a t io n  (1988).
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I n  1 9 8 9 ,  M M S  b e g a n  a  r o u t i n e  a u d i t  o f  t h e  p r o d u c e r s '  r o y a l t y  p a y m e n t s .  I n  

l a t e  1 9 8 9 ,

D N R  

i n f o r m e d  

M M S  t h a t  i t  

w i s h e d  t o  

p a r t i c i p a t e  

i n  t h a t  

a u d i t .  a n d  

i n  1 9 9 1  

w r o t e  M M S  

a  l e n g t h y  

l e t t e r

d e m a n d i n g

t h a t  t h e  f e d e r a l  a g e n c y  d i s r e g a r d  t h e  C h u g a c h  c o n t r a c t  p r i c e ,  a n d  r e t r o a c t i v e l y  

a s s e s s  o v e r  $ 1 0  m i l l i o n  i n  a d d i t i o n a l  r o y a l t i e s  o n  t h e  b a s i s  o f  a  h i g h e r  r o y a l t y  

’V a l u e . "  M M S  r e j e c t e d  t h e  s t a t e ’s  d e m a n d ,  a n d  t h e  s t a t e ,  o n  M a r c h  1 1 ,  1 9 9 2 ,  

a p p e a l e d  t o  a  h i g h e r  l e v e l  w i t h i n  t h e  a g e n c y .  17/

D N R 's  a p p e a l s  a r e  c u r r e n t l y  a w a i t i n g  a  p r e l i m i n a r y  d e t e r m i n a t i o n  b y  M M S  

a s  t o  w h e t h e r  t h e  s t a t e  m a y  a p p e a l  a n  a u d i t  d e t e r m i n a t i o n .  M M S '  r e g u l a t i o n s  

m a k e  n o  p r o v i s i o n  f o r  t h i r d  p a r t y  a p p e a l s - t h e  a u d i t  b e i n g  a  m a t t e r  b e t w e e n  M M S  

a n d  t h e  l e s s e e .  3 0  C . F . R .  § 2 9 0 . 2 .  T h e  i n i t i a l  q u e s t i o n ,  t h e n ,  i s  w h e t h e r  D N R  i s  

b e i n g  o f f i c i o u s .

T h e  m o s t  t r o u b l i n g  a s p e c t  o f  D N R 's  a t t e m p t e d  a p p e a l s ,  h o w e v e r ,  i s  t h a t  t h e y  

o f f e n d  c l e a r  l e g i s l a t i v e  d i r e c t i o n  g i v e n  t h e  a g e n c y  i n  1 9 8 6 - d i r e c t i o n  t h a t  D N R  h a s

17/ T he  M a rc h  11, 1992 N o tic e  o f A pp ea l w a s  w ith  re fe ren ce  to ARCO 's ro y a lty  l ia b i l i t y .  A n o th e r 
ap p ea l w a s  f i le d  w ith  re fe ren ce  to  C h e v ro n 's l i a b i l i t y  on  J u ly  2. 1992.

D N R 's  R o y a l t y  T h e o r y , a n d  I t s  O v e r r e a c h i n g  U s e
o f  t h a t  T h e o r y

D N R  w o u ld  r e c o m p u te  B e lu g a  R io e r  r o y a lt ie s  b a s e d  o n  th e  so -  
c a lle d  " m e d ia n  v a lu e  a n a ly s i s ."  U n d e r  th is  a n a ly s i s .  M M S  w o u ld  f i n d  
" th e  h ig h e s t  p r ic e  p a i d  f o r  a  m a jo r ity  o f  l ik e  q u a l i ty  g a s  p r o d u c e d  In th e  

f i e l d  o r  a r e a ."  4 2  F e d .  R e g .  2 2 6 1 1 ,  M a y  4 ,  1 9 7 7 ;  e m p h a s i s  a d d e d .  
In  o th e r  w o r d s , M M S  w o u ld  f i n d  th a t  p r ic e  a t  w h ic h , o r  b e lo w  w h ic h  
m o re  th a n  h a l f  o f  th e  g a s  in  th e  " fie ld  o r  a re a "  w a s  s o ld . T h a t  w o u ld  
b e c o m e  th e  r o y a lty  "v a lu e ."

I n  i ts  a r g u m e n ts  to  M M S, D N R  w o u ld  u s e  a l l  o f  C o o k  In le t  a s  th e  
" fie ld  or a re a "  f r o m  w h ic h  to  f i n d  th is  "v a lu e ."  F a r  m o re  tro u b lin g  a re  
th e  "prices"  th a t  D N R  w o u ld  u s e . D N R  w o u ld  n o t u s e  th e  p r ic e s  
a c tu a l ly  "p a id "  a t  th e  tim e  f o r  o th e r  g a s .  R a th e r , it w o u ld  u s e  th e  
s e t t le m e n t  v a lu e  f o r  th is  o th e r  g a s  a c h ie v e d  th r o u g h  a f te r - th e - fa c t  
litig a tio n . In  o th e r  w o r d s , D N R  h a v in g  fo r c e d  o th e r  p r o d u c e r s  in to  
s e t t l e m e n t s  f a v o r a b le  to th ?  a g e n c y , w o u ld  th e n  b o o ts tr a p  th o s e  
s e t t l e m e n t s  b y  u s in g  th e m  a s  th e  m e a s u r e  o f  B e lu g a  R iv e r  r o y a lt ie s .
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:OLb-

; j t  o n l y  a c k n o w l e d g e d ,  b u t  h e r e t o f o r e  s u p p o r t e d .  L e t ' s  e x a m i n e  D N R 's  c u r r e n t  

i n i t i a t i v e  a g a i n s t  t h e  s e v e n  p o l i c i e s  t h a t  i t  a n d  t h e  l e g i s l a t u r e  m u t u a l l y  e n d o r s e d  i n  

S B  3 0 9 :

A .  D N R 's  i n i t i a t i v e  w o u l d  m a t e r i a l l y  b u r d e n  R a i l b e l t  c o n s u m e r s .  D N R 's  

d e m a n d  l_ '  M M S —t o  r e t r o a c t i v e l y  i n c r e a s e  t h r e e  y e a r s 1 r o y a l t y  t e n - f o l d —w o u l d  f a l l  

e v e n  h a r d e r  o n  R a i l b e l t  c o n s u m e r s  t h a n  i t s  1 9 8 5  N o t i c e  t o  L e s s e e s ,  w h i c h  a p p l i e d  

o n l y

p r o s p e c t i v e l y .

W h i l e  i t  

i s  d i f f i c u l t  t o  

p r e d i c t

p r e c i s e l y  h o w  

t h e  A P U C  

w o u l d

s t r u c t u r e  t h e  

s u r c h a r g e  

n e c e s s a r y  t o  

a l l o w

C h u g a c h  t o

$ 4 5 0

$ 4 0 0

$ 3 5 0

$ 3 0 0 -

$ 2 5 0 -

$200
$ 1 5 0

$1001
$ 5 0

$ 0 J

Cost of Coe Year 
Surcharge for Beluga 
Royalty Revaluation 
on Average Railbelt 

CcnsurrEr

LdS52 S99 y -S 5 2 /

$403

z :

$365

L i

S310

CS a
s  c  <  c  <  c
CD r r j  <D r r l  <D £L <U— T-: — i U-l — i CD r-

Cw CCS C3
O O o

<  a  <  u
"a SP != hJ f= hi p
g  jz £  ^  p

CHART 5
r e c o v e r  D N R ’s

a d d i t i o n a l  r o y a l t i e s ,  C h a r t  5  i l l u s t r a t e s  t h e  i m p a c t  o n  R a i l b e l t  c o n s u m e r s  f r o m  a  

o n e - y e a r  s u r c h a r g e  o n  e l e c t r i c  r a t e s .  M o r e o v e r ,  t h e s e  a r e  j u s t  a v e r a g e s .  C h u g a c h  

e s t i m a t e s  t h a t  s o m e  o f  i t s  l a r g e s t  c o m m e r c i a l  c o n s u m e r s ,  s u c h  a s  C a r r s ,  L i q u i d
t

A i r ,  a n d ' t h e  s t a t e  a n d  f e d e r a l  g o v e r m e n t s ,  w o u l d  p a y  a  s u r c h a r g e  o f  o v e r  $ 4 0 , 0 0 0  

e a c h .

M o r e o v e r ,  C h u g a c h  c u s t o m e r s  w o n ' t  b e a r  t h e  b u r d e n  a l o n e .  C h u g a c h  s e l l s  

p o w e r  w h o l e s a l e  t o  o t h e r  e l e c t r i c  u t i l i t i e s ,  a n d ,  a s  C h a r t  6  s h o w s ,  t h o s e  o t h e r
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u t i l i t i e s  w i l l  b e a r  a  m a t e r i a l  p a r t  o f  t h e  $ 1 2 . 4  m i l l i o n  s u r c h a r g e  o c c a s i o n e d  b y  

D N R 's  d e m a n d :

S e w a r d  E le c t r i c  S y s te m  

H o m e r  E le c t r i c  A s s n . 

M a ta n u s k a  E le c t r i c  A s s n .

V

Cost o f  B e luga  R oyalty  
e to  W hole! 
P urchasers

Surcharge to  W holesale

/
12,557,000

/I
/

52,583,000

SO S500.000 Sl.000.000 S I.500.000 S2.000.000 S2.500.000 S3.000.000

CHART 6

B . D N R  h a s  f o r g o t t e n  i t s  f i n d i n g s  t h a t  a c c e p t i n g  t h e  c o n t r a c t  p r i c e  i n  

t h e  c a s e  o f  s a l e s  t o  p u b l i c  u t i l i t i e s  y i e l d s  t h e  s t a t e  f u l l  v a l u e "  f o r  i t s  r o y a l t y  

g a s ,  a n d  t h e r e f o r e  i t  i s  i n  t h e  ' b e s t  i n t e r e s t "  o f  t h e  s t a t e  t o  a c c e p t  t h a t  

p r i c e .  D N R  h a s  d e f e n d e d  i t s  d e m a n d s  u p o n  M M S  o n  t h e  t h e o r y  t h a t  i t  i s  l e g a l l y  

o b l i g e d  t o  s e e k  f u l l  v a l u e  f o r  s t a t e  r e s o u r c e s - - t h e  s a m e  r a t i o n a l e  t h a t  t h e  a g e n c y  

o n c e  u s e d  t o  a p o l o g i z e  f o r  i t s  1 9 8 5  N o t i c e  t o  L e s s e e .  T h e  a g e n c y ,  h o w e v e r ,  h a s n ' t  

e x p l a i n e d  w h e r e  t h a t  o b l i g a t i o n  c o m e s  f r o m — a f t e r  a l l ,  t h e s e  a r e  f e d e r a l  l a n d s ,  a n d  

t h e r e  i s  n o  s t a t u t o r y  o r  c o n s t i t u t i o n a l  p r o v i s i o n  f o r c i n g  D N R  t o  t e l l  t h e  f e d e r a l  

g o v e r n m e n t  h o w  t o  m a n a g e  i t s  p r o p e r t y .Z

B u t  j u r i s d i c t i o n a l  i s s u e s  a s i d e ,  D N R  h a s  f o r g o t t e n  i t r  w o r d s  i n  1 9 8 6 — t h a t ,  

b e c a u s e  a n y  " r e d u c e d "  r o y a l t y  o c c a s i o n e d  b y  a c c e p t i n g  t h e  u t i l i t i e s '  c o n t r a c t  p r i c e  

f o r  r o y a l t y  p u r p o s e s  w i l l  b e  p a s s e d  o n  d i r e c t l y  t o  A l a s k a  c o n s u m e r s ,  t h e  s t a t e  i s

2 0



t h e r e f o r e  r e c e i v i n g  f u l l  " v a l u e "  b y  a c c e p t i n g  t h a t  c o n t r a c t  p r i c e .  F o r  t h a t  r e a s o n ,  

t h e  l e g i s l a t u r e  h a s  a l r e a d y  f o u n d  t h a t  i t  i s  i n  t h e  " b e s t  i n t e r e s t  o f  t h e  s t a t e "  t o  

a c c e p t  t h e  u t i l i t y  c o n t r a c t  p r i c e  18/ ~ a  f i n d i n g  i n  w h i c h ,  a s  w e  h a v e  s e e n .  D N R  

e n t h u s i a s t i c a l l y  c o n c u r r e d .

C . D N R  f o r g e t s  t h a t  g a s  s a l e s  t o  u t i l i t i e s  r e q u i r e  t a i l o r e d  

t r e a t m e n t .  O v e r  t h e  p a s t  y e a r s ,  D N R  h a s  b e e n  r e m a r k a b l y  s u c c e s s f u l  i n  w in n i n g  

r e t r o a c t i v e  o i l  r o y a l t y  p a y m e n t s  o n  t h e  'V a l u e 1, t h e o r y .  T h a t  p o l i c y  e x i s t e d  b a c k  i n  

1 9 8 6 ,  a n d  D N R  r e c o g n i s e d  t h e n  t h a t ,  a s  s o u n d  a  p o l i c y  a s  t h e  " v a l u e "  c o n c e p t  

m i g h t  g e n e r a l l y  b e ,  

i t  s h o u l d n ' t  a p p l y  

t o  r o y a l t y  g a s  s o l d  

t o  p u b l i c  u t i l i t i e s ,  

w h i c h  i n  t u r n  i s  

u s e d  t o  d i r e c t l y  

b e n e f i t  A l a s k a  

c o n s u m e r s .

R e c a l l  t h a t  

D N R  s u p p o r t e d  S B  

3 0 9  i n  p a r t

b e c a u s e ,  b y  t a i l o r i n g  a  p o l i c y  t o  r o y a l t y  g a s  s a l e s  t o  u t i l i t i e s ,  t h e  f i s c a l  i m p a c t s  o f  

t h a t  p o l i c y  w o u l d  b e  i n c o n s e q u e n t i a l .  A s  C h a r t  7  s h o w s ,  t h e  s t a t e ' s  t a k e  f r o m  

f e d e r a l  B e l u g a  R i v e r  r o y a l t i e s  o n  g a s  s o l d  t o  C h u g a c h  i s  o n l y  a  t i n y  s l i c e  o f  t h e

s t a t e ' s  r o y a l t y  i n c o m e .  R e q u i r i n g  D N R  t o  a b i d e  b y  e x i s t i n g  l e g i s l a t i v e  r o y a l t y  g a s
/  "

 / ________________

18 / Sec . 1. C h . 55. SLA 1986.
1®/ SO U RCE: S ta te  a n d  O th e r F e d e ra l ro y a lt ie s :  A k . D ep t, o f N a tu ra l R e so u rc e s , R o y a lty
M an ag em en t. B e lu g a  R o y a lt ie s : B e lu g a  p ro d u c e r s . T he f ig u re s  fo r th e  s ta te 's  90% sh a re  o f fe d e ra l 
ro y a lt ie s  a re  b a s e d  o n  M M S re p o r ts  o f p ro d u ce r s ' u n a u d i t e d  p a ym e n ts  fo r 1991. The f ig u re s  a lso  
in c lu d e  a n y  in te r e s t  a n d  p e n a lt ie s : th e re fo re , th e y  a re  o n ly  a n  ap p ro x im a tio n  o f t± • s ta te 's  a c tu a l 
90% sh a re  fo r th a t  y e a r .

5393.306
0.06%

1991 A la s k a  R o y a lty  R e c e ip ts  

F r o m  A l l  S o u r c e s

S574.221.130 
98.60%

I  Royalties from State- 
O w ned Land

I  State Share o f Federal 
Beluga  Royalties from 
Gas S o ld  to Chugach

B  State Share o f O ther 
Federal Rnvalties

C H A R T  7  i s /
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p o l i c y  w i l l  h a v e  n o  i m p a c t  o u t s i d e  t h a t  s l i c e ,  b e c a u s e  t h a t  p o l i c y  i s  c o n f i n e d  t o  g a s  

s a l e s  t o  u t i l i t i e s ,  a n d  b e c a u s e  a l l  o t h e r  c o n s e q u e n t i a l  r o y a l t y  g a s  c o n t r o v e r s i e s  

h a v e  a l r e a d y  b e e n  s e t t l e d .  S e e  C h a r t  4 ,  a n te .

B u t  w h i l e  t h e  

B e l u g a  g a s

c o n t r o v e r s y  i s  o f  

l i t t l e  c o n s e q u e n c e  

t o  t h e  s t a t e  

t r e a s u r y ,  i t  i s  o f  

c o n s i d e r a b l e  

i m p o r t a n c e  t o  b o t h  

C h u g a c h  a n d

R a i l b e l t  e n e r g y

c o n s u m e r s .  A s  C h a r t  8  s h o w s ,  o v e r  t h r e e  q u a r t e r s  o f  C h u g a c h ' s  p o w e r  i s  

g e n e r a t e d  f r o m  

B e l u g a  R i v e r  g a s .

A n d ,  a s  C h a r t  9  

s h o w s ,  n e a r l y  h a l f  o f  

t h e  R a i l b e l t ' s  e l e c t r i c  

p o w e r  c o m e s  f r o m  

C h u g a c h ' s

g e n e r a t i o n  o f

e l e c t r i c i t y  f r o m  t h e

/
B e l u g a  R i v e r  f i e l d .

L i t t l e  w o n d e r

O ther Gas 
9%

Other Beluga 
Gas 
14%

Chugach Beluga 
Gas 

48%

W here  the  R a ilb e lt  G e ts  

I ts  P o w er

8%  Ay<Lro

W h ere  
C h u g a c h  

E le c tr ic  A s sn .  
Gets I ts  P o w er

Beluga 
g, a s

7 8 %

■ B e lu g a  G a s  

B  O th e r G a s  

Hi H v d ro

C H A R T  8
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t h a t  D N R  a n d  t h e  l e g i s l a t u r e ,  h a v e  h e r e t o f o r e  f o u n d  t h e  p u b l i c  i n t e r e s t  i n  

r e a s o n a b l y  p r i c e d  B e l u g a  R i v e r  p o w e r  g e n e r a t i o n  t o  o u t w e i g h  a n y  a r g u a b l e  i m p a c t  

o n  t h e  s t a t e  t r e a s u r y .  20 /

D . D N R 's  a c t i o n s  a r e  c a u s i n g  s e v e r e  b u d g e t a r y  u n c e r t a i n t y  t o  

p u b l i c  u t i l i t i e s .  D N R ’s  $ 1 2 . 4  m i l l i o n  c l a i m  i s  a  c o n s i d e r a b l e  c o n t i n g e n t  l i a b i l i t y  

f o r  C h u g a c h ~ o n e  i m p a i r i n g  b o t h  i t s  b u d g e t a r y  p l a n n i n g  a n d  f i n a n c i a l  s o u n d n e s s .  

A n d  s h o u l d  D N R  e v e n t u a l l y  s u c c e e d .  C h u g a c h  w o u l d  t h e n  f a c e  c o n t i n u e d  

u n c e r t a i n t y  o v e r  h o w  t h e  A P U C  w i l l  s t r u c t u r e  a n y  r e s u l t a n t  r a t e  s u r c h a r g e .

B u t  t h e  p r o b l e m  i s  w o r s e  t h a n  t h a t .  N o t  o n l y  m u s t  C h u g a c h  f a c e  p e r h a p s  

y e a r s  o f  l i t i g a t i o n  o v e r  D N R 's  f e d e r a l  d e m a n d s - l i t i g a t i o n  w i t h  a n  u n c e r t a i n  

o u t c o m e — b u t  i t  m u s t  a l s o  f e a r  s i m i l a r  d e m a n d s  f r o m  D N R  f o r  s u b s e q u e n t  y e a r s .  

R e m e m b e r  t h a t  D N R 's  c u r r e n t  a p p e a l s  c o v e r  o n l y  1 9 8 4 - 8 7 .  C h u g a c h  e s t i m a t e s  

t h a t  i f  t h e  s a m e  ’V a l u e "  d e m a n d s  a r e  m a d e  f o r  1 9 8 7 - 9 2 ,  C h u g a c h  ( a n d  h e n c e  i t s  

c u s t o m e r s )  c o u l d  o w e  a n  a d d i t i o n a l  $ 9  m i l l i o n .  W h i l e  f e d e r a l  l a w  f o r  t h o s e  

s u b s e q u e n t  y e a r s  e v e n  m o r e  c l e a r l y  f a v o r s  a c c e p t a n c e  o f  a r m s - l e n g t h  c o n t r a c t  

p r i c e s  (s e e  n .  1 6 , ’ a n te ) ,  D N R  r e f u s e s  t o  a s s u r e  t h e  c o m p a n y  t h a t  i t s  d e m a n d s  w i l l  

s t o p  w i t h  1 9 8 7 .

E .  D N R  i s  n e e d l e s s l y  p r o v o k i n g  l i t i g a t i o n  v j i t h  C h u g a c h .  G i v e n

t h a t :

(1 )  D N R  i s  u n d e r  n o  l e g a l  o b l i g a t i o n  t o  a t t e m p t  t o  s h a p e  f e d e r a l  l a w :

(2 )  f e d e r a l  l a w  g e n e r a l l y  f a v o r s  a c c e p t a n c e  o f  t h e  c o n t r a c t  p r i c e ,  a n d  D N R  i s  

a s k i n g  t h a t  a n  e x c e p t i o n  b e  m a d e  t o  t h a t  p o l i c y ;  a n d

( 3 ) / t h i r d  p a r t i e s  a r e n ' t  n o r m a l l y  a l l o w e d  t o  p a r t i c i p a t e  i n  M M S  a u d i t
/

p r o c e e d i n g s ,

2°/ The only adverse fiscal impact of adhering to existing state policy with respect to federal 
Beluga River royalties is the loss of the state's speculative claim to a higher "value" from that 
production. But as we have seen. DNR's position, under federal law. is doubtful.
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i t  s e e m s  t h a t  D N R  i s  g o i n g  o u t  o f  i t s  w a y  t o  p r o v o k e  a  c o s t l y  l a w s u i t .

F .  D N R 's  v i e w - t h a t  t h e  1 9 8 6  l e g i s l a t i o n  d o e s  n o t  p r e v e n t  i t  f r o m  

r e j e c t i n g  t h e  c o n t r a c t  p r i c e  f o r  f e d e r a l  r o y a l t i e s - i g n o r e s  C o m m i s s i o n e r  

W u n n i c k e ' s  p r o m i s e  t o  t h e  l e g i s l a t u r e  t h a t  t h e  n e w  s t a t u t e  w o u l d  g o v e r n  a l l  

g a s  r o y a l t y  d i s p u t e s .  D N R  e x p l a i n s  i t s  r e c e n t  c o n d u c t  b y  p o i n t i n g  o u t  t h a t  t h e  

1 9 8 6  l e g i s l a t i o n —A S  3 8 . 0 5 . 1 8 0 ( j ) — a p p l i e s  o n l y  t o  s t a t e  l e a s e s ,  a n d  t h u s  i t  r e m a i n s  

c o m p e l l e d  t o  s e e k  o u t  a  h i g h e r  " v a l u e "  f o r  f e d e r a l  l e a s e s .  B u t  r e c a l l  w h a t  

C o m m i s s i o n e r  W u n n i c k e  t o l d  t h e  l e g i s l a t u r e :  i f  t h e  b i l l  p a s s e d ,  D N R  w o u l d  u s e  t h e  

l e g i s l a t i o n  a s  a  l e g i s l a t i v e  d e f i n i t i o n  o f  " v a l u e "  w h e n  r o y a l t y  g a s  w a s  s o l d  t o  u t i l i t i e s  

a t  a r m ' s  l e n g t h ,  e v e n  i f  t h e  c o n t r o v e r s y  w a s  o u t s i d e  t h e  s c o p e  o f  t h e  s t a t u t e  

i t s e f .  S e c t i o n  111(F), a n t e .  T h a t  i s  w h y  D N R  b e l i e v e d  t h a t  t h e  1 9 8 6  l e g i s l a t i o n  

w o u l d  a u t h o r i z e  t h e  a g e n c y  t o  s e t t l e  w i t h  C h u g a c h  o n  i t s  t h e n - e x i s t i n g  l o n g - t e r m  

c o n t r a c t ,  e v e n  t h o u g h  t h a t  c o n t r a c t  w a s  o u t s i d e  t h e  s t a t u t e ' s  r e a c h .  I d .

I n  s u m ,  D N R  h a s  h e r e t o f o r e  m a i n t a i n e d  b o t h  t h a t :  ( 1 )  i t  b e l i e v e s  t h a t  w h e n  

s a v i n g s  t h r o u g h  a  l o n g - t e r m  c o n t r a c t  a r e  p a s s e d  o n  t o  A l a s k a  u t i l i t y  c o n s u m e r s ,  

a n y  r e s u l t a n t  " l o w e r "  p r i c e  s t i l l  y i e l d s  t h e  s t a t e  f u l l  ’V a l u e "  ( s e c t i o n  1 1 1 (B ), a n te ) ;  a n d

(2 )  t h e  l e g i s l a t u r e  h a s  d e f i n e d  " v a l u e "  t o  e q u a l  t h e  l o n g - t e r m  c o n t r a c t  p r i c e ,  

w h e t h e r  o r  n o t  t h e  c o n t r a c t  o r  l e a s e  a t  i s s u e  i s  w i t h i n  t h e  s c o p e  o f  A S  

3 8 . 0 5 . 1 8 0 ( a a ) .

G .  D N R  h a s  f o r g o t t e n  i t s  p o l i c y  a g a i n s t  r e t r o a c t i v e  a s s e s s m e n t s .

E v e n  i n  1 9 8 5 ,  w h e n  D N R  f e l t  i t s e l f  l e g a l l y  c o n s t r a i n e d  t o  s e e k  a  h i g h e r  " v a l u e "  f o r  

a l l  r o y a l t y  g a s ,  i t  r e f u s e d  t o  s e e k  t h o s e  a s s e s s m e n t s  r e t r o a c t i v e l y  b e c a u s e  o f  t h e

h a r d s h i p  t h a t  i t  w o u l d  c a u s e  t o  u t i l i t i e s .  H e r e ,  D N R 's  r e t r o a c t i v e  d e m a n d s  a r e  f a r
/

m o r e  b u r d e n s o m e ,  s i n c e  u t i l i t i e s ,  a f t e r  1 9 8 6 ,  h a v e  p l a n n e d  t h e i r  a f f a i r s  o n  t h e  

r e a s o n a b l e  a s s u m p t i o n  t h a t  t h e  r o y a l t y  g a s  i s s u e  h a d  s e t t l e d ,  a n d  t h a t  c o n t r a c t  

p r i c e s  w o u l d  h e n c e f o r t h  b e  u s e d  f o r  r o y a l t y  v a l u a t i o n .



D N R ,  a f t e r  a l l .  h a d  b o t h  s e t t l e d  t h e  1 9 8 6  C h u g a c h  l i t i g a t i o n  o n  t h a t  b a s i s ,  

a n d  h a d ,  i n  1 9 8 9 ,  a c c e p t e d  C h u g a c h ’s  n e w  l o n g - t e r m  c o n t r a c t  p r i c e  f o r  f u t u r e  

s t a t e  r o y a l t i e s .  D N R 's  r e c e n t  i n i t i a t i v e  w a s  u t t e r l y  u n p r e d i c t a b l e ,  a n d  a t  

i r r e c o n c i l a b l e  o d d s  w i t h  a  p o l i c y  f i r m l y  i m p l a n t e d  i n  b o t h  l e g i s l a t i v e  a n d  

a d m i n i s t r a t i v e  p r e c e d e n t .

V . T h e  N e e d  f o r  L e g i s l a t i o n

T h e  s t a t u t o r y  p o l i c y  e n g r a i n e d  i n  A S  3 8 . 0 5 . 1 8 0 ( a a )  i s  a  s o u n d  o n e .  A n d  a s  

D N R  i t s e l f  h a s  s t r e s s e d ,  i t  i s  a  p o l i c y  t h a t  a p p l i e s  b e y o n d  t h e  t e c h n i c a l  r e a c h  o f  t h e  

s t a t u t e  i t s e l f .  T h e  s t a t u t e ,  a s  w e  h a v e  s e e n ,  w a s  s u p p o s e d  t o  p r o v i d e  a  " l a s t i n g  

s o l u t i o n "  t o  t h e  " u n d e r l y i n g  r o y a l t y  p o l i c y  q u e s t i o n . "  A t t a c h m e n t  1 6  a t  4 ,  6 .  T h e  

l e g i s l a t u r e  i t s e l f  s t r e s s e d  t h a t  t h e  l e g i s l a t i o n  w o u l d  " p r o v i d [ e ]  l o n g  t e r m  p r i c e  

s t a b i l i t y  f o r  s o u t h c e n t r a l  a n d  r a i l b e l t  e l e c t r i c  c o n s u m e r s . "  A t t a c h m e n t  2 0  a t  1 .

A s  a  r e s u l t  a d d i t i o n a l  l e g i s l a t i o n  s h o u l d n ' t  b e  n e c e s s a r y  t o  a c h i e v e  t h a t  g o a l .  

D N R 's  p r o t e s t — t h a t  i t  i s  i n v o l u n t a r i l y  c o m p e l l e d  t o  t e l l  t h e  f e d e r a l  g o v e r n m e n t  t o  

m a k e  B e l u g a  R i v e r  a  s p e c i a l  c a s e ,  a n d  i m p o s e  a  h i g h e r  r o y a l t y — i s  f e i g n e d .

B u t  f e i g n e d  o r  n o t  i t  i s  a  r e a l i t y  n o n e t h e l e s s — b o t h  f o r  C h u g a c h  a n d  e v e r y  

R a i l b e l t  c o n s u m e r .  A s  a  r e s u l t ,  a  t e c h n i c a l  a m e n d m e n t  t o  A S  3 8 . 0 5 . 1 8 0 ( a a )  i s  

n e c e s s a r y — n o t  t o  c h a n g e  t h e  s t a t u t e ' s  m e a n i n g ,  b u t  t o  r e m i n d  t h e  a g e n c y  o f  i t s  

p u r p o s e ,  a s  o n c e  d e f i n e d  b y  D N R  i t s e l f .

A t t a c h e d  t o  t h i s  p a p e r  a r e  t w o  a p p e n d i c e s :  (1 )  p r o p o s e d  l e g i s l a t i o n ;  a n d  (2 )  a  

t e c h n i c a l  e x p l a n a t i o n  o f  t h a t  l e g i s l a t i o n .  B y  m a k i n g  m i n o r  c h a n g e s  t o  t h e  s t a t u t e ,  

t h e  l e g i s l a t u r e  c a n  a s s u r e  i t s e l f  t h a t  t h e  1 9 8 6  l a w  c a n n o t  b e  u n d e r m i n e d  e i t h e r  

d i r e c t l y  o r  i n d i r e c t l y ,  a n d  t h e  c o n t r o v e r s y  t h a t  t h e  l e g i s l a t u r e  t h o u g h t  s e t t l e d  i n  

1 9 8 6  c a n  f i n a l l y ,  s e v e n  y e a r s  l a t e r ,  b e  l a i d  t o  r e s t .
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