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MEMORANDUM
TO: Senator Randy Phillips, Chair

Senate Community & Regional Affairs Cmte.
FROM: Representative Harley Olberg, Chair

House Community & Regional Affairs C
DATE: March 9, 1994
RE: CSHB 398

I would appreciate it if you would schedule Committee Substitute 
for House Bill 398 "An Act relating to conveyance of certain land to 
municipalities." at your earliest possible convenience.
If you have any questions concerning this request please do not 
hesitate to call me or Dave at # 4859.
Thanking you in advance for your attention to this request.

Ho/dk

KV'fi/rna* P.O. Hu* 1068 • I Junction, AK • ‘I07-S95-*|J0S



jaiaSUa gfetatt legislature

REPR ESEN TA TIV E

JERRY MACKIE
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CO-SPONSOR STATEMENT 

ON

SSHB 398

I am cospomsoring SSHB 3 38 to correct a long standing land 
ownership problem in Skagway. Fifty years ago a dike was 
constructed along the Skagway River to protect the town from 
flooding. Over the years, the area between the original river bank 
and the dike has been reclaimed and subdivided by the city with 
lots sold and. built upon (see attached map) . Even the high school 
is located in the area.

The problem is that the city did not have clear title to this land 
from the start. Hence, the title for subsequent private property 
owners is also clouded. Not only are the owners' investments and 
improvements at risk, but bank financing for further improvements 
or sales is foreclosed.

In the past several years, the city and the Department of Natural 
Resources have unsuccessfully sought an administrative remedy for 
the problem. While current statute allows DNR administrative 
discretion in resolving land ownership errors and omissions for 
individual citizens [AS 38.05.035 (b)(2) and (b)(3)], there is no 
similar provision for errors and omissions of a municipality.

SSHB 398 would add such a provision. The new proposed subsection, 
AS 35.05.035 (b)(ll), allows the director of the division of lands 
the discretion to quitclaim land to a municipality to correct past 
errors and omissions. The director may also set any terms or 
conditions that is deemed appropriate for the transaction. 
Furthermore, land title transferred to a municipality in this 
manner is counted against the municipality's general land grant 
entitlement from the state.

Section 3 provides a January 1, 1998 repeal of (b)(11). Thus the 
opportunity to correct municipal land ownership errors is limited 
to a three and one-half year period.
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January 13, 1994

Representative Jerry Mackie 
Room 602, Court 
State Capitol 
Juneau 99801-1182

Dear Jerry,

I v ould like to take this opportunity to request your assistance in supporting 
legislation which would correct a land use problem in Skagway.

The details of the situation focus on a section of the community which was 
flooded by the Skagway River on a regular basis then protected by the construction of a 
dike approximately 50 years ago. The newly dried out land was subdivided as an 
extension, of the existing street and lot grid and sold or used for community purposes.

* : *. lvr‘ * •»
Toe problem that has resulted today from these earlier efforts involves reluctance 

on- tiie part-oka.titJevinsarance.cdmpany to provide coverage on a lot in the reclaimed
Vr.n<»- *-

Dave Gray has been,working diligently with die city in arriving at a solution to 
this problem that will serve-all parties^well.

/  \  leS&
->Your support will'help bring resolution to a problem which cannot be solved in 

another wayrThank you for your Help on this issue, and I look forward to working with 
you on other matters of state otlocal concern.'

* A - r* - •
• x ' W a  1 • J ' Sincerely,. ' :'

Stan Selmer 
Mayor
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SPONSOR STATEMENT
CS HB 398 (RES)

At a time when the State of Alaska is mandating a greater measure 
of self-sufficiency on local governments and promoting economic 
development at the local level, current state statutes work against 
second class cities and municipality's incorporated after April 1,

In particular, Title 38 of Alaska Statutes fails to recognize second 
class cities and municipality's eligibilty to obtain tide and 
submerged lands despite the fact that home rule and first class 
cities incorporated prior to April 1 ,1964, have this right. The effect 
of this oversight places coastal second class cities and 
municipality's at a disadvantage as they pursue economic 
development along their waterfronts.
CS HB 398 (RES) allows for all municipalities, Home rule, First and 
Second class cities and boroughs to apply for tide and submerged 
land and to have them conveyed. There would be four conditions to 
meet in order for this to happen.

(1) Lack of unreasonable interference with public access resulting from the proposed use of the land;
(2) Application for conveyance by the municipality, with the 

municipality paying all cost;
(3) Compatibility of the proposed use and the land 

classification or land use plan for the area;
(4) Need for the land for development.

Land conveyed under this bill is subject to the public trust doctrine. 
Title to land conveyed under the bill wou!d revert to the state if the 
municipality is dissolved. Conveyances of land under the bill would 
not affect the general land entitlement of a municipality provided by 
AS 29.65.

1964.



Section 1 permits the director of the division of lands to quitclaim 
land to a Municipality to correct errors or omissions of the 
municipality when inequitable detriment would result to a person 
due to that person's reliance on the errors or omissions of the 
municipality. Section 3 of this bill repeals Section 1 effective January 1 I998.
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Sectional Analysis of CSHB 398 (RES)
The following is a sectional analysis of CSHB 398(RES); "An Act 
relating to conveyance of certain land to municipalities."
Section 1 amends AS 38.C5.035(b). Title 38 deals with "Public 
Lands," chapter 05 deals specifically with the "Alaska Land Act" and 
section 035 is entitled "Powers and duties of the director."
Section 1 allows the director of the division of lands of the 
Department of Natural Resources to quitclaim to a municipality land 
or an interest in land including submerged or shore land. The director 
would be authorized to make such a transfer in cases where a person 
has detrimentally relied upon an error made by the municipality.
If a municipality has any remaining entitlement land the land or 
interest in land transferred under this section would count against 
that remaining entitlement.
Section 2 amends A3 38.05 by adding a new section entitled 
"conveyance of tide and submerged land to municipalities."
Subsection (a) establishes the guidelines to be followed when a 
municipality requests the commissioner to transfer to the 
municipality tide or submerged land appropriate for development.
Subsection (b) states that land designated by the legislature may not 
be transferd unless the transfer is consistent with the legislative 
purpose behind the designation
Subsection (c) States that if the commissioner has determined that 
an application for conveyance meets the appropriate standards the 
commissioner shall transfer the land to the municipality. This 
subsection also states that after the commissioner has approved the 
application the municipality shall have control over the land.

Kesihlencf P.O. Box 1068 • Delia Junction, AK 99737 • 907-895-4305



Subsection (d) limits the restrictions that the state can put on the 
land conveyed under this section but there must be reasonable public 
access to the public waters. Any land that has been transferred 
under this section reverts back to the state upon the dissolution of 
the municipality.
Unlike the provisions established under section 1 of the Act 
(transfers to correct municipal errors) subsection (e) states that 
land transferred under this section does not count against a 
municipality's general land grant.
Section 3 repeals section 1 of this Act on January 1, 1998.
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& R E G IO N A L  A F F A IR S

P O S I T I O N  P A P E R

S T A T E  OF A L A S K A

Bill N o.: CS HB 398(CRA )
S p o n s o r :  R e p r e s e n t a t i v e  O lb e rg

DCRA FN: Z e ro  
P o s i t i o n :  S u p p o r t

T itle : An A ct r e la tin g  to r ig h ts  in c e r ta in  tid e  an d  su b m e rg ed  land.

E ffec ts  o f the  Bill

S ection  1 perm its the D irector of the Division of Lands of the Department of 
Natural Resources (DNR) to quitclaim  land "to a M unicipality to correct errors or 
om issions of the m unicipality when inequitable detrim ent would result to a 
person due to that person's reliance on fhe errors or omission of the 
m unicipality ... " Such conveyances are counted against any entitlem ent of the 
m unicipality  under AS 29.65. S ection  3 of the bill repeals this provision 
effective January 1, 1998.

S ec tio n  2 requires DNR to convey to a municipality tide or submerged land 
requested by a m unicipality that is "occupied or suitable for occupation and 
developm ent" if fou'/ conditions are met. The four conditions relate to (1) lack of 
unreasonable interference or public access resulting for the proposed use of the 
land; (2) application for conveyance by the municipality; (3) com patibility of the 
proposed use and the land classification or land use plan for the area; and (4) 
need for the land for developm ent, land conveyed under the bill is subject to 
the public trust doctrine. Title to land conveyed under the bill would revert to 
the State if the m unicipality is dissolved. Conveyances of land under the bill 
would not affect the general land grant entitlem ent of a m unicipality provided 
by AS 29.65.

Co mments

Except as noted, the Departm ent of Community and Regional Affairs (DCRA) 
supports CS HB 398 (CRA) with the understanding that DNR has determined that 
the bill contains appropriate safeguards to preclude unw arranted, wholesale 
conveyance of tidelands and submerged lands. However, DCRA notes that the 
bill places no restriction on the relationship between the land to be conveyed 
and the m unicipality. Therefore, DCRA recommends that the bill be amended to 
require that the land to be conveyed be within or adjoining the boundaries of

File No.: CSHB 398(CRA) 2/15/94 10:54 AM
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the m unicipality. Further, DCRA recom mends that provisions be included to 
address competing requests for conveyance of land from a borough and a city 
within the borough.

Generally however, DCRA believes that the bill will promote economic 
development. In particular, it will benefit second class cities, unincorporated 
com m unities within organized boroughs, organized boroughs, and home rule and 
first class cites incorporated after April 1, 1964. The bill leaves in place AS 
38.05.820(b) which entitles home rule and first class cities incorporated on or 
hpfnrp Anril 1 1 Qfid. m  "nil land seaward" of those cities.

— ^  / .'7 \  \

,>/Edgai B latchford / ^

fe-L /S'. t f f V
D ate

C om m issioner

File No.: CSHB 398(CRA) 2/15/94 10:54 AM
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Mr. Chairman, members of the committee, I want to thank you for 
allowing me the opportunity to comment on CS HB 398. My name is 
Bob Juettner and for the past 2 1/2 I have served as the 
Administrator of the Aleutians East Borough. Before that, I served as 
the Administrator of the City of Sand Point for 3 1/2 years.

During the past six years, I have had numerous dealings with DNR on 
tidelands. I administered the Sand Point boat harbor which is 
located on a tidelands leases eventhough the City of Sand Point 
assumed ownership of the facilities from DOTPF. I have also 
negotiated tideland leases for docks built by the ABB in Cold Bay and 
False Pass and for the Sand Point airport project. As part of the King 
Cove dock project, I worked with the City of King Cove and DNR to 
have the Director's Line moved so that the City could transfer the 
tidelands to the AEB. The AEB also has an active file in the Div. of 
Land for a tidelands lease in Nelron Lagoon.

The AEB finds that tidelands are some of the most Important lands 
within its boundary and u :ges the passage of CS HB 398 for two 
reasons. One, the AEB is actively involved in developing the 
transportation infras xucture, especially marine infrastructure within 
its boundaries. Because the AEB uses GO Bonding in most of its 
capital conduction projects, it must have a fee simple interest or 
demonstrate a property right as close to fee simple ownership as 
possible. This Is a result of the Hixson case in which the court ruled 
that the proceeds of GO Bonds can not be used on land not owned by 
the government which issues the bonds. To fulfill this requirement,
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the AEB must have the ownership of tidelands or seek and receive 
long term 55 year leases.

The second reason the AEB supports CS HB 398 is the lack of 
conformity in tideland lease stipulations and follow up by DNR,
Every tideland lease the AEB received in the last 2 1/2 years is 
different. The False Pass lease was as close to a fee simple transfer 
while the Cold Bay tidelands lease is the most onerous and 
complicated lease. Under the lease, DNR reserves the right to 
approve all agreement made by the AEB on the tract which contains 
the dock but does not stipulate when they will complete their 
review; DNR reserves the right to increase the annual rental fee 
based upon any changes in the development plan; finally, DNR 
required a $100,000 performance bond for the 55 years! If this 
bond could be purchased, it would cost between 2 and 3% of the face 
value of the bond per year or 4 to 6 times the annual lease payment 
of $500. However, the performance bond is insignificant given $4.5M 
dock on the tidelands.

Passage of the CS HB 398 will accomplish several goals:
1. It will substantially reduce the time demand on DNR in 

the leasing of tidelands to municipalities and the monitoring of those 
leases. But more importantly, it will institute a practice consistent 
with the level of staff in DNR,

2. It will facilitate the development of needed 
infrastructure in Alaska, •
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3. It will guarantee the integrity of the Public Trust Doctrine 
on the tidelands.
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January 31, 1994

TO: Representative Harley Olberg, Chair
and Members 

House Committee on Community & Regional Affairs

FROM: Kent E. Swisher, Executive Director

RE: HB 398 - Rights In certain tide and submerged land

The Alaska Municipal League supports HB 398, which would allow all Alaskan cities the 
right to select and receive title to state-owned tide and submerged lands within their 
municipal boundaries. In November 1993, AML's members discussed this issue and 
passed Resolution 94-13 (copy enclosed) supporting the concept included in HB 398.

Present statutes limit the ability of municipalities to obtain ownership to tide and submerged 
lands within their boundaries, yet often these lands are among the most valuable for 
economic development purposes. AML and its members support making such lands 
available to all municipalities, as part of their municipal entitlement to state-owned land.

Enclosure

LEG 94 .h b398 .1 31

Member of the National League of Cities and * .............. '



Resolution of the Alaska Municipal League
Resolution No. 94-10

A RESOLUTION AUTHORIZING THE SELECTION AND CONVEYANCE OF STATE TIDE AND SUBMERGED LANDS TO CITIES AND BOROUGHS IN ALASKA
WHEREAS, pjrsuant to the Alaska Statehood Act, the State of Alaska received title to most of the tide.'~nds offshore of the state land boundary, from the mean high tide to the three-rnile limit; and
WHEREAS, current provisions of Alaska Statutes have authorized the conveyance of state-owned tide and submerged lands to a limited number of Alaska's communities, i.e., Home Rule and First Class Cities incorporated on or before April 1, 1964; and
WHEREAS, it is the policy of the Department of Natural Resources (DNR) to lease tidelands to municipalities only at full value if the municipality will be making what DNR believes is a commercial use of the tidelands; and
WHEREAS, boroughs never qualified for tidelands under the Tide and Submerged Lands Act; and
WHEREAS, DNR will not allow for municipal selection of tidelands under a municipality’s land entitlement; and
WHEREAS, limitations on the ability of municipalities to obtain ownership to tide 

and submerged lands within their boundaries are arbitrary, unnecessary, and unreasonable and should be eliminated in order to enhance the economic future of all of 
Alaska’s communities:

NOW, THEREFORE, BE IT RESOLVED by the Alaska Municipal League that the Alaska Legislature is respectfully encouraged to repeal the provisions of AS 38.05.820(b) as they limit the ability of Second Class Cities and Home Rule and First Class Cities incorporated after April 1,1964, to obtain title from the state to tide and submerged lands within their municipal boundaries, notwithstanding a prior fulfillment of the municipality’s 
land entitlement

BE IT FURTHER RESOLVED the State of Alaska is urged to convey to each 
municipality all tidelands currently leased to the municipality and to convey tidelands to a municipality for which it has a lease application pending.

BE IT FURTHER RESOLVED the State of Alaska is urged to permit each borough to take up to 20 percent of its land entitlement in tidelands.




