


SB 186

THIS BILL WOULD REMOVE THE BIDDING REQUIREMENTS ON NAMED
RECIPIENT GRANTS. ORIGINALLY, THE HAMMOND ADMINISTRATION
INSISTED UPON THE BID REQUIREMENT. LAST YEAR, THE COURTS
RULED IN THE LEGISLATURE VERSUS HAMMOND CASE FILE:
1JU-80-1163-CIVIL THAT THE LEGISLATURE IS WELL WITHIN ITS
AUTHORITY TO APPROPRIATE FUNDS DIRECTLY TO A NAMED
RECIPIENT.

SB 186 WOULD REPEAL THE SECTION OF THE GRANTS LAW THAT
LIMITS THE WILL OF THE LEGISLATURE TO APPROPRIATE DIRECTLY
TO NAMED RECIPIENTS.

SB 186 WOULD ALLOW GRANTS TO NAMED RECIPIENTS TO BE TREATED
THE SAME AS MUNICIPAL GRANTS. THE NAMED RECIPIENT GRANTEES
ARE BOUND BY THE SAME ACCOUNTING, REPORTING AND AUDIT
REQUIREMENTS AS MUNICIPALITIES. THIS WILL ENSURE THE GRANT
FUNDS ARE EXPENDED ACCORDING TO THE LAW. EACH DEPARTMENT,
WHO WILL ADMINISTER THE THE GRANTS, WILL PROVIDE CONTROL AS
WELL AS THE DEPARTMENT OF ADMINISTRATION WHO 1S RESPONSIBLE
FOR ENSURING THE CONTRACTS ARE EXECUTED IN ACCORDANCE WITH
THE LAW. THIS YEAR®"S BUDGET CONTAINS TWO FIELD AUDITORS
WITHIN THE DEPARTMENT OF ADMINISTRATION TO PROVIDE GREATER
ACCOUNTABILITY. THIS SYSTEM SHOULD PROVIDE MORE THAN
ADEQUATE CONTROLS ON THE NAMED RECIPIENT GRANTS.

THIS LEGISLATIONS WILL ALSO PROVIDE A DEGREE OF LOCAL



CONTROL BECAUSE MOST NAMED RECIPIENT GRANTS GO TO LOCALLY

BASED ORGANIZATIONS WHO PROVIDE NEEDED SERVICES.
THERE IS NO FISCAL NOTE. THE ACT TAKES EFFECT IMMEDIATELY.

| HAVE AN AMENDMENT THAT WOULD RETAIN EXISTING LAW TO
PROVIDE THAT THE DEPARTMENTS SHALL ENTER INTO A CONTRACT
WITHIN 60 DAYS AFTER THE EFFECTIVE DATE OF THE APPROPRIATION

OR ALLOCATION AND TO HAVE THIS APPLY TO RURAL ALASKA.
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RE: SB 186 am
SPONSOR: Sackett & Ferguson

PROGRAM EFFECTS:

BILL SHEFFIELD, GOVERNOR

This bill would remove the bidding requirement on named recipient

grants in rural areas.

COMMENTS:

Under this bill, grants to name recipients are bound by the same
accounting, reporting and audit requirements as municipal grants.

While eliminating the solicitation requirement,

adequate controls

still exist to ensure the contracts are executed according to the
law. Thus, the Department supports this legislation.

APPROVED:

Emil Notti,

S»
commissioner




Bill Sheffield, Governor
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DEPT. OF COMMUNITY & REGIONAL AFFAIRS
OFFICE OF THE COMMISSIONER - PHONE. 19071 4664700

March 25, 1983

POSITION PAPER

RE: Senate Bill 186
SPONSOR: Senator Sackett

Program Effects

This bill amends AS 37.05.316, deleting the option allowing a
Department assigned to administer a grant to a named recipient
"to 1issue requests for proposals from qualified persons other
than the named-recipient to carry out the intent and purpose of
".the grant.

Comments

This Department withholds comment on 1its position on this bill
pending review by the Department of Law on separation of powers
Issues that were first raised by the previous Administration.
On 1ts face, this bill does appear to "infringe the Executive
branch®s power to execute the 1implementcition of projects,
services, and programs by [limiting how it selects persons to
provide goods and services. The process by which pul lie
funding is awarded should be open and accountable. The request
for proposal process 1is 1important to insure that all qualified
persons are free to participate in the awarding of State
grants. The RFP process also provides a check to provide some
guarantee that projects are awarded on the basis of merit and
that the best possible product 1is delivered to" satisfy the
intent of the Legislature and th

Commissioner
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INTRODUCTIOQ, *

Presently before the court is the 77 count counterclaim of
defendant challenging, on constitutional and statutory grounds,
scores of appropriations made by the Twelfth Alaska Legislature.
The defendants (hereinafter, ™the Governor") have advanced
several reasons why the appropriations are unlawful and have
moved for summary judgment, while abandoning in excess of 40
particular counts. Plaintiffs (hereinafter, "the Legislature™)
have also moved for summary judgment, while conceding that three
of the appropriations were unconstitutional (though not for the
reasons advanced by the Governor). Although the c;oss motions
for summary judgment discussed each appropriation separately,
tne court established five principal categories of infirmities
alleged by the Governor, and requested that the parties submit
further briefing which addressed these categories. y After
that briefing was completed, oral argument was heard.

Although 1t it necessary to address many appropriations
individually, and while there are certain exceptions to the
following"generalizations, this court generally finds as follows:

1) Those appropriations challenged by the Governor as
violative of the separation of powers doctrine do not violate

y

that doctrine and thus are not invalid for that reason;

1. To avoid the possibility that it incorrectly inter—
preted the Governor®s case, the court requested that both sides
"independent < review the Governor®s motion for summary judgment
and determine that the court has correctly interpreted the
legal theories proposed by the Governor and correctly enumerated
which appropriations are challenged under each theory."™ Order
Continuing Hearing Date and Requiring Further Briefing 7.
Neither side has indicated disagreement with the categories
noted by the court or with the determination of which ap—
propriations should be considered under each of the categories.

2. Many appropriations are challenged for more than ore
reason. Thus, that an appropriation survives a separation of
powers attack does not ensure its legality; it may fall for
sotother reason.

3
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2) Those appropriations challenged by the Governor for
failure to state a public purpose do fail to state a public
purpose and are thus invalid;

- Most of those appropriations challenged by the Governor

Jbecause they violated the confinement requirement of article 11,
secvion 13 of the Alaska Constitution do violate that section,
while some do not;

4) Those appropriations challenged by the governor be-—
cause they provided direct aid to private educational institu—
tions did not provide direct aid to private educational institu—
tions are thus are not invalid for that reason; *

5) The "appropriation"” ¥ challenged by the governor as an
invalid delegation of legislative powers to the executive branch

was such an invalid delegation and thus it was 1improper.

HITTHTHTHTHTTHT
T
T
HITTHTHTTTHTT
HIHTHHTTTH
i
LTI
HIHTHITHTT
I
HIHTHTT
HIHTH
HIHTTH

HIHTT

3. Actually, the item in question was a directive 1in the

appropriation act that $3,267,248 be reduced from the total
personal so: /ices lino items for operating expenditures in the
act, which reduction was to be "equitably allocated among the
state agencies by the division of budget and man""gement.™ S 50,
ch. 120 SLA 1980 at 12-13. It amounted to a one percent reduction
in all ocrsonal service line items.
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l. SEPARATION OF POWERS
A. General Discussion
In 24 of the appropriations challenged in this case,

the Legislature specifically designated the recipient of the ap—
propriation. This was accomplished by appropriating a specified
sum from the general fund to a particular executive department
"for payment as a grant" to a designated entity, usually a
private non-profit corporation. The controversy between the
parties is whether the Legislature may designate the particular
recipient of the funds. The Governor contends that it may net,
that at most it may appropriate sums from the g”neral fund .to a
particular deoartment and specify the purpose of the appropria—
tion. Under the Governor®s theory, it would then be the task of
the department to determine which entity fhonld receive the funds
as a grant.

1) Burden of Proof

At the outset, and throughout discussion of these
various challenges, it is critical to note and to remember
that parts of the counterclaim seek to have declared uncon—
stitutional acts of tne Alaska Legislature. A party, even the
Governor, who seeks a declaration that an act of the Legisleture
is unconstitutional bears a heavy burden. It is axiomatic that
1* vs which have been validly enacted bear a presumption of con—
stitutionality:

The courts freauen«-_y reiterate that

in the exorcise or tnis authority

Ito determine whether legislative

enactments are constitutionall they

begin with a presumption in favor of

v.ilMIt" anil that a court is not

empowered to substitute its judgment

for that of the legislature on matters

of policy, nor to strike down a statute

wnich 1is not manifestly unconstitutional

even though the court may consider it
unwise.

1 Sands, Sutherland Statutory Construction 5 2.01, at 13 f4th ed.

4 * oy *y



1972)

concerning the power of the governor versus that

lature,

the constitutionality of a

burden known

have stated that the burden upon a party

(emphasis added).

Several courts from other states, 1in decisions

of the legis—
challenging
legislative enactment is the highest

in the law: proof beyond a reasonable doubt. In

Litchfield Elementary School District v.

(Ariz. App. 1980) the court noted:

No task

civil controversies

Babbitt,

608 P.2d 792

in the adjudication of
is more grave

than passing upon the constitutionality

of legislation. The
plenary pdwer to make the

legislature possesses

608

543

the

543 P.2d

227,

In State

784 (Wise.

P.2d at 300 (emphasis added).

P.2d 1323 (Mont.

laws, subject
limitations of our state and
federal constitutions. We face our task
bearing in mind that there is a strong
presumption supporting the constitutionality
of a legisla. w enactment, and the party
asserting its u. constitutionality bears

the burden of c e<(rooming the presumption.
[Citation.] Um, nstitutionality must appear
beyond a reasonable doubt. New Times, Inc.
v. Arizona Board of Regents, 519 P.2d ItS5
(1974) .

only to the

In Board of Regents v. Judge,

1976), the court relied on settled law to

effect that

the constitutionality of a
enactment 1is prima facie presumed, and
every intendment in its favor will be
made unless 1its unconstitutionality
appears beyond a reasonable doubt.

legislative

atl1330, guoting State ex rel. Mills v. Dixon,213 P.

(Mont. 1923) (emphasis added).

Other courts have adopted this same high standard.

exrel. Ilammerliill Paner Co. . La Plante, 205 N.W.2d

1973), the court stated:

iJnconstitutionnlity of the act must be
demonstrated beyond a reasonable doubt.
Every presumption must be indulged to
sustain the law if at all possible and,
wherever doubt exists as to a legislative



enactment®s constitutionality, i"t must

be resolved in favor of constitutionality.
id. at 792. See also Hopoer v. City of Madison, 256 N.W.2d 139,
142-43 (tv*..;. 1977); Wav v. Grand Lake Ass®"n, Inc., 635 P ..2d
1010, 1017 (Okla. 1981); State ex rel. Lucerov. Marron, 128 P.
485, 488 (N.M. 1912).

It is not clear whether the Alaska Supreme Court would
adopt such an extreme presumption in favor ofthe constitution—
ality of validly enactedlegislation. It hasnot done so to
date, which suggests that it might not. Nonetheless, it has
reiterated in several decisions that validly vnaCted statutes
enjoy a presumption of constitutional validity, non/our v.
Bonjour, . " £\2d 1233, 1237 (Alaska 1979), Larson v. State,
564 P.2d 365, 372 (Alaska 1977). Thus, if i statute may reason-—
ably be consti ,ed to avoid unconstiutionalit.y, th6é court must do
SO. lioffmar v. State, 404 P,2d 644, 646 (Alaska 1965). If a
narrow construction will avoid constitutional infirmity
"without doing violence to the manifest legislative intent,"”
such a construction should be given. Gottschalk V. state, 575
P.2d 289, 296 (Alaska 1978) mState v. Mu Ztin, 532 P.2d 316, 321
(Alaska 1975).

Whatever the precise fori ulation of the Governor®s

burden in this case, unless he can demonstrate that the

4. Unfortunately for predict, ve purposes, the Alaska
Supreme Court has not had the occas.on to set out or discuss the
proper standard in cases 1involving ;i challenge by the executive

to the legislature. The canes discussed in this section in—
volve either disputes between individuals or between tha state
and an individual. Considering that in the present dispute the

party attacking the legislation, the Governor, has substantial

nstitutional powers which an individual disputant docs not

oy, the Alaska Supreme Court might be inclined to adopt the

0 rigorousetest adopted by its sister courts"ih Wisconsin,
Antons, Montana, Now Mexico (and elsewhere) as noted above. On
the other hand, it did not do so in case3 such as Bradner v.
Hammond, 553 P.2d 1 (1976), although the court discussed in that
case its "duty to reconcile, whenever possible, challenged
legislation with the constitution by rendering a (harmonizing]
construction . . . ." Id. at 7 n.22.



challenged legislation is clearly unconstitutional, 1t must
stand.
2) Mature of the Power To Designate*Grant Recipients

The Alaska Constitution does not specifically answer

(€ I O R A R BN

the question whether the Legislature may designate grant recip—

€ ients. Article 11, section 1 states that "(t]lhe legislative
7 powvi e the Sta"ie is vested in a legislature consisting of a
senate . . . and a house of representatives . .. " Article

9 111, section 1 states that "lIt]he executive power of the state

10 is vested in the governor."

11 Thus, the legislative power is vested‘dn the Legis—
12 lature and the executive power in the Governor. But 1is the
13

designation of grant recipients an exercise of the legislative

14 power or of the executive power? There is no doubt that the

13 Legislav.ure may appropriate sums to an executive department for
l« a stated purpose and permit or require the department to desig—
17 nate the recipient. Hay it also designate the recipient itself?
18 |he answer must be yes unless® the~Governor 3hows

19

jclearly that the Constitution "forbids”It7 Because he has not

A
2
2

done so, the separation of powers argument "must fall.
The Governor argues that the separation of powers

doctrine seeks "the avoidance of tyrranical aggrandizement of

23 power by a single branch of government through the mecha.,ism of
24 diffusion of governmental powers," citina Bradner v. Hammond,

25 553 P.2d 1, 5 (Alaska 1976). That may be agreed. He then

29 alleges that the power to name grant recipients 1is vested in the
27 executive branch by the Constitution and that it is not a legis—
28 lative power. l.ast, ho argues that it cannot be shared by both
29 branches. The- Goverr or B3~anaTysis xesta"™ cp an- uncrpvcn assump —
30 tion® illT couokd udlfls..’cha't’\tne— nagi ng.‘]‘bm;; r?nt'Tetifi“fI:SI[\“tls "is"aiT

- dxecuti Fe Tfunction -fcrecatise"he assumes that Buch®"grantTSes ™énforce
32

\:he" laws " r"or""<exe"cute*"*He Tuws""T" BecauscT"the"assumption-is I



ehnproven _(and is ultimately unpersuasive to this courtJV"th"*

Governoi cannot, sustain his heavy burden of shoting- that the I
(o - — . - R

appropriations "in-question .are violative of tiie separation fSf
powers doctrine?

The Governor argues® at length that the Constitution of
Alaska vested the power in question in the executive. He notes
the framers®™ intent to create a strong executive (which is not
disputed) and quotes from the Constitutional Convention Pro—
ceedings to the effect that the framers wished "to centralize
authority and responsibility for the administration of government
and the enforcement.of laws in a single elected official."
Alaska Constitutional Convention Proceedings, Dec. 16, 1955,
Commentary on the Executive Branch Article, Committee Proposal
No. 10, p. 1.

The “critlcaT“{\leBtl"of?, however, 1is whether the desig—
nation of grant recipients is a part of the appropriation power
or part of the power to enforce the law. No one disputes the
Governor®"s authority to enforce or executo the law. Dy the same
token, no one should question the Legislature®s authority to
spend. fs"naming grant "recipient3 a .part of the "spending..power
6r is it the execution of the law7~

The term "appropriation” i3 not defined in the Alaska
Constitution, but there <3 a substantial body of case law re—
garding the term. Ir Thomas v. nosen. 569 P.2d 793 (Alaska 1977)
the Supreme Court qi otod approvingly the following definition
from the Wisconsin Supreme Court®"s decisioii in State ex rel.
Finnegan v. Pemin.-mn, 2M N.W. 622, 62"! (1916):

An appropriation is the setting aside
from the public revenue of a certain

sum of money for a specified object,

in such manner that the executive
officers of the government are authorized

to use that money, and no more, for that
object, and no other.



569 P.2d at 796 (emphasis added). The emphasized language
suggests that the legislature may properly designate a specific
' recipient.
Other definitions suggest the same conclusion. In
[ Leonardson v. Moon, 451 P.2d 542 (ldaho 1969), the ldaho Supreme
Court gleaned from several of its earlier ca”es the following
definition:

These cases define an appropriation as

(1) authority from the legislature, (2)
expressly given, (3) 1in legal form, (4)

to proper officers, (5) to pay from public
monies, (6) a specified sum, and no more,
and (7) for a specified purpose, and no
other. - ~ <

Id. at 550 A(emphasis adped). Black®"s Law Dictionary defines an
appropriation as follows:

The act by which the legislative department
of government designates a particular fund,
or sets aside a specified portion of the
public revenue or of the money in the public
treasury, to be applied to some general
object of governmental expenditure, or to
some, individual purchase or expense, [citation]
Authority given by Legislature to proper
officers to apply distinctly specified sum
from designated fund out of treasury in
given year for specified object or demand
against state.

Black®s Law Dictionary 131 (4th ed. 1951) (emphasis added).
5/
Those authorities are certainly not dispositive,
but they at least suggest that naming the grantee is a fart of

the appropriation power.

As noted above, the appropriation power is clearly

HITTHTHTTHT
HIHTHTTHTT
HIHTTHTHTT
I ]
I

.5. It might be argued, for the governor, that "object"
connov.es only the general objective, and not a specific recipient.
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legislative. Art. 1I, 813; Art. IX, 8 12. As the Supreme
Court of Mississippi held at the turn of the century, in an
opinion widely quoted:
Under all constitutional governments
recognizing three distinct and
independent magistracies, the control
of the purse strings of government is
a legislative function. Indeed, it is
the supreme legislative prerogative,
indispensable to the independence and
integrity of the Legislature, and not
to be surrendered or bridged, save by
the Constitution itself, without dis-
turbing the balance of this system and
endangering the liberties of the people.
Colbert v. State, 39 So. -65, 66 (Hiss. 1905). Colbert reaffirmed
the right of the legislature to determine "the objects upon
which (public revenue] shall be expended.™ Id,
it is true that the Alaska Constitution gives the
governor some suostantial control over the "purse strings"™, the
term used in Colbert. Most significantly, he has an item veto
power over appropriations bills. Art. 11, 5 15. The history of
article 11, section 15 "indicates a desire by the delegates to
create a strong executive branch with "a strong control on the
purse strings®" of the state.-" Thomas v. Rosen, supra, 569 P.2d
at 795, quoting 3 Proceedings of the Alaska Constitutional Con-
vention 1740. But this control 1is defined in this and other
r- T
specific constitutional provisions, "as Colbert notes", phe
governor®s role" regardliicfapproptlat0TT9-TS"~IImite3““to~those ™
Npecifl*T"corisTltuffohalTunitatTo Ais""on~tTie "otherwise-plenary
I"ower of the legislature.
That the Governor has no more power to rontrol ap-—

propriations than that given him specifically by the Constitution

is a basic constitutional tenet:

6 For example, art. IX, 5 12 (governor to submit annual

budget).

-11-
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According to conventional approaches
in constitutional construction, since
the states were antecedent political
entities exercising general powers of
government and the United States 1is a
federation created by them to serve
specific, defined purposes, the Congress
of the United States 1is understood to

| have only such powers as are af—
firmatively granted to it, expressly
or by implication, whereas state
legislatures have residual law-making
powers subject only to such liritations
as are affirmatively imposed by the
state or federal constitutions.

il Sands, Sutherland Statutory Construction & 2.01, at 13 (4th ed.
1972) (emphasis added) .

3) Alaska Constitutional History

The Alaska Constitution contains no specific affirmative

limitation on the Legislature®s power to appropriate to a
designated recipient. In these circumstances, enCi considering
the definitional authority cited above which suggests that naming
a granuee 1is part of- the appropriation power, it appears that

the power 1is legislative because it is part of the spending power.

It is significant that the constitutional convention
could have included a specific affirmative limitation on the
Legislature®s power to appropriate to a designated non—
governmental recipient, but did not do so. Indeed, the dele—
gates considered at Ifast a partial ban on direct governmental
grants to private institutions. Although the delegates did not
directly discuss the issue of who might have had the authority
to designate particular recipients, the context of their
discussions suggest that they considered the question.

The matter came up in this v/ay. The originaj version
of what was to become article VII, section 1 of the constitution
provided that "Ho money shal"l be paid from public. fund3 for the
direct benefit of any religious or other private institution."”

6 Proceedings of the Constitutional Convention 68, Committee

Proposal No. 7, 81 lines 6-8. The convention received com-

-12-



1 munications from persons ar.d agencies concerned that prohibiting
2 the expenditure of public funds for the direct benefit of any

3 private institution would change existing practice to the great
4 detriment of the state. E.g., Memorandum of December 28, 1955,
5 j to the delegates from Lois M.-Jund, Administrative Director,

e Alaska Dept, of Health (unpublished files of the Alaska Con-—

7 stitutional Convention, Legislative Affairs Agency Library,

8 Juneau):

2

The Alaska Department of Health

10 is quite concerned regarding the pro—
posed articles in the Alaska Constitution
11 which prohibit direct grants of public
funds beneficial to religi.ous and other
12 private institutions.
13
The inclusion of articles such as
14 are proposed . . . would probably result
in the closing of many hospitals through—
15 out Alaska
16
17-

For the above reasons, the Alaska
Department of Health strongly recommends

18 that these sections or parts of sections
be struck from the proposed State Con-—
19 stitution and that no clause be inserted
20 in the constitution which would restrict
the legislature from appropriating monies
21 to private and denominational institutions,

if a\public purpose was served thereby.

2

See also Memorandum of December 27, 1955, to the delegates from

23 Robert N. Druxmnn (unpublished files of the Alaska Constitutional
24 Convention, Legislative Affairs Agency Library, Juneau). The
25 committee having responsibility for this article recommended
26 that the word "educational" be inserted after the word "private".
2; A committee member, delegate R. Rolland Armstrong, jpeaking for
the committee, emphasized its intention
29
to take any doubt away on the part of
30 this Convention of our motives, "and we
state that where there are welfare cases
31 for children in homes and when there are
indigents in hospitals that we do not wish
32 to interfere with that practice of

helping to serve people through those
institutions.

-13-
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2 Proceedings of the Alaska Constitutional Convention 1514-15
(emphasis added) .

4) Pre-1955 Case Law

It is significant to this court that the "practice of
helping to serve people through . . . institutions" as endorsed
by the Alaska Constitutional Convention was historically well

y

established in 1955, the time of that convention. There was
by then a rich history in several states of direct legislative
appropriations to specifically designated recipients. Pre—
sumably, the delegates were aware of that history in other states
as well as in the Territory of Alaska. It is instructive to
review that history.
In Hager v. Kentucky Children®"s Home Society, 83 S.W.

605 (Ky. 1904), the court upheld the constitutionality of a
direct grant to the appellee, a private corporation organized
for charitable purposes. The court noted that, while the care
of indigent orphans was generally given over to counties and
cities by the laws of the state, "the state 1is not precluded by
these several provisions from exercising some part of the same
power in some other proper way." 1(3. at 606. It then went ort
to consider whether the state could,act "otherwise than through
its own officers". It found that”it could:

When the Legislature is authorized

to do a thing generally, and no

particular method 1is prcscribsd, it

may pursue 1its own course in the means
adapted to the accomplishment of the

purpose.
Id. at 607. The court then went on to review several cases,
7 The Memorandum of December 28, 1955, of Lois Jund,

cited above, showed there wns a well-established history, by
1955, of direct grants to hospitals in the Territory of Alaska.
Several hospitals, privately owned, had been the recipients

over the years of millions of dollars. Id. And the practice

of assisting private hospitals apparently continued into state-
hood. CJh Lien v. City of Ketchikan, 303 P.2d 721 (Alaska
1963.) (proceeds of municipal bond sale could aid in construction
of private hospital).

-14-



from other states as well .as Kentucky, upholding the power of a
legislature to make direct grants to non-qovernmental entities
so long as the grant was for a public purpose. It concluded

These authority us clearly settle
that the v_tal point in all such ap-—
propriations 1is whether the purpose
is public; and that, if it is, it does
not matter whether the agency through
which it is dispensed is public or es
not; that the appropriation 1is not made
for the agency, but for the object which
it serves; the testis in the end, not
in the means.

Id. at 608 (emphasis added) .

Literally scores of cases followed Hauer or reached
the same result in the first half of this century. Extensive
discussion of these cases is not necessary here, although one
such case, relied on by the Legislature, 1is instructive. I».
Finan v. Mayor of Cumberland, 141 A. 269 (Md. 1928), the court
upheld thedisbursal of funds froma tublic bond sale for the
buildingand maintenance of a wing of u hospital run by a
private nonprofit corporation. The court had no question that
the state (and hence a municipality, id. at 271), could make
such a disbursal to a priva.to entity as long as it v/as for a
public purpose and was done under "proper legislative authority"
(presumably, the act authorizing the bond sale):

e Long before, it had boon.decided that
public funds might under proper legis—
lative authority be appropriated to
aid private agencies performing services
to the community which were public in
nature. (Citations]. And from the
beginning of state government it had
been the policy and practice to accomplish
public purposes indirectly by 3uch means;
and nil Constitutions promulgated since
the beginning had boon performed unquestion—
ably in full knowledge of this policy and
practice, and in none was anything inserted

e or changed to interfere.

Id. at 271. The court went on to point out that a governmental

board existed to supervise such expenditures, and its report

"lists over one hundred private agencies aided, including a
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3/
large .number of hospitals". Id. None of these appropria—

tions or disbursals had been successfully challenged. See
also People e:: rel. State Board v. Drady, 115 N.E. 204 (111.
1917).

There were a substantial number of cases in the years
immediately before the Alaska Constitutional Convention which
upheld direct appropriations to or the issuance of bonds for the
benefit of non-governmental agencies. In Leaat v. Adorno, 83
A.2d 185, 192 (Conn. 1951), the court referred to "the very
large number of decisions from other states" which generally
indicated "an overwhelming weight of authority "in accord with
our own decisons to the effect that maintenance grants to
charitable institutions for a public purpose are valid."”

In Craia v. Mercv Hospital, 45 So. 2d 809, 819 (Hiss
1950), the court quoted approvingly from 51 Am. Jur. 5 390 at
381: "It is well settled that a private agency may be utilized
as the pipeline through which a public expenditure 1is made,

I

In Johns [llookins University v. Williams, 81> A. 2d 892,
900 (Md. 1952), the court reviewed five decades of legislative
appropriation to or authorization of bonds for private institu—
tions which carried out public purposes. It declined to in—
validate a procedure so firmly established.

It is true that the focqf of most of these cases -
and the ones which follow in thi3 section - was on whether the
appropriations were for a public purpose or whether they vio—
lated a constitutional prohibition agninst the giving or loaning

of the credit of the state for any private corporation or

9. It is not clear fvcm the opinion whether the report
referred to listed agencies aided for that year only, or over
a longer period. In any event, the number of appropriations is
impressive.

-16 -
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association. The Governor, 1in this section,, raises a separation
of powers claim, and not these issues. But the fact remains
that the practice of appropriation of public funds to non-—
governmental entities was well-established in this country at
the time of the Alaska Constitutional Convention, and these
cases demonstrate that.

There 1is substantial case law following the con—
stitutional convention which shows *-hat the practice of appro—
priations to private entities continued, and that the courts
continued to uphold it against constitutional challenges. E.g.,
United Community Services v. Omaha Nat ™ Bank, 77 N.W.2d 576,
586-87 (Neb. 1956); Ezelle v. City of Paducah, 441 S.W.2d 162,
164 (Ky. 1959). Cf. Kentuckv Region Eight Mehtal Health Board,
Inc. v. Commonwealth, 507 S.W.2d 489, 490-91 (Ky.,1974) ("mere
fact that corporations receive and administer grants of state
funds does not mean that they are state agencies"); West v.
Tennessee Housing Development Agency, 512 S.W.2d 275 (Tenn.
1974) (giving of state credit not prohibited if for public
purpose); Hew Jersev Mortgage Finance Agency v. McCrane, 267
A.2d 24, 29 (H..T. 1970) (provisions against lending state’s
credit do not prohibit government from employing third person
or private corporation to do any lawful act which government has
the right to have done).

5) Conclusion

Against this backdrop, then, the failure of the
delegates to the Alaska Constitutional Convention to adopt a
specific limitation on the Legislature®s power to appropriate
to designated non-oovcrnmentcil recipients takes on added mean—
ing. That they cguld have dcr.o so is clear. Indeed, they
almost did approve language which would have had that effect,
but specifically declined to do so. (See discussion above at

12.1 Moreover, several other states do have constitutional

-17-



prohibitions against appropriations to non-governmental entities,
Leg. Memo 19-22, and, as the Legislature argues, if the delegates
wanted to prohibit the practice "they had several models from
which to choose."” ld. at 22.

Faced with substantial authority supporting direct
grants to non-governmental agencies, the Governor concedes in
his Reply Memorandum that "the legislature can make appropria—
tions for charitable purposes.” However, he attempts to limit,
in a single sentenc ,e Legislature®s authority by asserting
that "in none of tnose cases was the court confronted with
numerous appropriations,, large sums of general fund manev, and
dubious enactment procedures.”™ Gov. Reply 5. The attempt to
distinguish 1is not persuasive.

First, it appears factually to be incorrect in
several respects. As noted above, courts uphoi”ing these types
0i appropriations have relied, among other things, on scores
of similar appropriations involving large sums of money.

Second, there 1is no claim here that any of the enact—
ment procedures were "dubious", much less any showing of dubious
or in any way irregular enactment procedure!

Finally, and most importantly, the Governor®s legal
analysis appears wrong; even 1if it be conceded that these
appropriations were mmereater in number and dollar amount than
those upheld in other cases: What constitutional pri.nciple
permits a few appropriations to non-governmental entities but
does not permit "numerous"™ such appropriations? What con—
stitutional basis 1is there for upholding appropriations of
small suns of public money while striking down appropriations of
"large" sums? The Governor®s concession - without some
principled way to draw the dividing line (and he suggests
none) - effectively concedes that the Legislature may do what

it has attempted to do without violating the separation of

-18-
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powers doctrine.

dncTerTali-ofe-these-circumstances”tiiis-court.canno"t”

*U71Maljffi?stitnrtrfcori"proKXETtsT "a s“a jriattdl-

gtnsepiiratigrr 3f powers, dé&eappropriation of a"speclTled surT
fSKmrJﬁﬁ~yeﬂbfaijumd to a. particular executive department fojf
fc*ajyment as a"~graiTtJtp. ajieslgnated non-governmental entityr

B. The Challenged Appropriations

This court earlier grouped the appropriations chal—
lenged under the separation of powers doctrine into two cate—
gories: first, grants to specifically designated recipients
who perform charitable or civic functions, and sec;nd, ap—
propriations in which a specific agent has been designated to
perform a governmental task, or, at least, appropriations 1in
which the specifically designated recipient does not perform
charitable or civic functions. While these categories are not
absolute and their boundaries somewhat difficult to draw, they
provide a framework for analyzing the challenged appropriations.

Under the principles set out above at pp. 3-18, all
of the appropriations in the first category survive the
separation of powers attack. Without examining them in detail,
they involve aid for such purposes as premnternal medical care
(FAAC 10; Prematernal Home Project in Bethel), emergency food
for the indigent (FAAC 12; Bean®"s Cafe in Anchorage), social
services and housing assistance for the elderly (FAA* Heritage
House in Anchorage), aid to the victims of child abuse (FAAC 13;
Anchorage Child Abuse Board), recreational counseling services
to children (FAAC 11; r.yal: Youth Services in Cordova), and
housing improvement for the poor (FAAC 16; Tlingit-Haida Housing
Improvement Program in Southeast Alaska). Several involve aid
to the arts. (E.g., FAAC 3 [Institute for Alaska Native Arts];
FAAC 5 [Anchorage Civic Opera]; FAAC 77 [Alaska Repertory

Theater].) Some involve assistance to minority groups to assist

-19-



in specific fields such as employment or education. E.g-,
FAAC 9 [Upper Tanana Development Corp., for minority hire study];
FAAC 11 [Alaska Black Leadership Conference, for a summer
tutorial program for children]; FAAC 32a [MBE Service Centers,
Inc., to further minority business enterprises].) “n all"ol
t"hese”casis"™, thiscourt has been unable td_TiHa~CO"fls€itutional*
Aji;horTty, for the Hover.norJ-s position tiiat the .Legislature mustr®
de fer~to~CTie Governor m the selection of.the recipient of The-
public funds in question$ - |Indeed, these cases appear sub-—
stantially similar to the cases mentioned above from other states
where courts ha”e upheld legislative appropriations to hospitals,
educational institutions, community service organizations, etc.
Under these circumstances, the appropriations cannot be said to
violate the separation of powers doctrine.
The appropriations in the second category must be
analyzed separately for they involve several different issues.
1 FAAC 18
The appropriation challenged in FAAC.18 reads as
follows :
Thd sum of $175,000 is
appropriated from the aenoral
fund to the Legislative Council
.for a feasibility study of the
Yukon K.uskokwim Crossing.
5 225, ch. 50, SLA J980 at p. 3<t.
The Governor argue-!:., persuasively, that "the
Legislature, by tnis appropriation, has involved itself in the
routine execution of the law - engineering studies on a public
works project - functions committed to" the Department of

Transportation and Public Facilii.ios. A review of the contract

9. This court intends to r -.press no opinion as to whether
the naming of grant recipients is sound as a matter of good
governmental practice or public policy. That determination is

for the Legislature.
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entered into by the Legislative Council pursuant to this ap-
; propriation shows that the Governor®s argument 1is correct (see

| below at p. 48) ~nd thafr._th&"Lggislature, 1in this instance, has

%involved itself in the""execution*"of the laws, "invading -powers ®

n o*

; reserved__to the executive..
2) FAAC 17
There is an unresolved factual dispute which pre—

cludes summary judgment disposition here. See discussion

below at p. 50-

3) FAAC 25

The appropriation challenged in FAAC 25 reads
as follows:

Fairbanks North Star Borough/

Association for The Education

of Young Children 520,000
5 286, ch. 50, SLA 1900 at p. 53.

It appears now that this appropriation should
have been grouped - for purposes of the separation of powers
argument - in the first category. It involves a grant to a
private non-profit organization for v"iat might generally be
termed a civic purpose. Apart from the question whether it
offends the constitutional prohibition against direct aid to
private educational institutions (see discussion below at p. 63)
it appears to raise issues substantially similar to those con—
sidered in the first category, above. It does not offend the
separation of powers doctrine.

4) FAAC 35

The appropriation challenged in FAAC 35 reads as
follows:

Alternative Energy 535,500
Technical Assistance Program

The appropriation of 505,500 is
to be paid as a grant"to
Alternative Energy Technical
Assistance Program, Inc. for

-21-
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14 public education and technical
assistance statewide. -

™5 2a6, ch. 50, SLA 1980 at p. 66.

31
This appropriation involves a close question
4
which is difficult to decide. On the one hand, if the cases
5
upholding grants to non-governmental entities discussed at length
a

above are read broadly to include not only charitable and civic
o agencies but also any entities which carry out a purpose which
might properly be termed "public", then it would stand. If,
10 on the other hand, they are read narrowly to include only the
n traditional types of agencies which have received such funds
12 (e.g-, hospitals, homes for the poor, etc.), then it might not.
13 The Governor argues that the provision of

11 technical assistance and public education in the field of

alternative energy has been committed in AS 44.33.040(13) and

13
ia (14) to the executive. The Legislature responds that the
17 Governor rends that statute too broadly and, even if the statute

18 does allow the executive to carry out those functions, there
19 i3 no constitutional or statutory prohibition against thi3
20 typo of qrant. In additi7ﬂ, the Legislature contends that

10/ ©
21 former AS 37.05.315(d) is all the statutory authority which
22 is necessary for the appropriation.

23 Doth parties address former AS 37.05.315(d) in

24 considerable detail. As enacted in 1980, it provided;

o5 When an anount is appropriated
or allocated to a department as
20 a grant for a named recipient
which is not a municipality, the
27 department to which the appropriation
or allocation In made shall promptly
20 notify the named recipient of tha
availability of the grant and request
49 the named recipient to submit a
proposal to provide the goods, or
30 services specified in the appropriation
31
32 10.  Now AS 37.05.316.
-22-
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act, or both, for which the appropriation
or allocation is made. At the same
time, the department may issue a request
for proposals from other qualified
persons to provide the same"goods or
services, or both, in fhe same area.

The department shall contract with

the named recipient unless the Office

of the Governor, with due regard for

any local expertise or experience

among those making proposals, determines
that an award of the contract to a
different party would better serve

the public interest. If the contract

is awarded to another party than that
named by the legislature, the basis

of that action shall be stated 1in
writing at the time the grant is issued
and a copy of the written statement
shall be sent to the Legislative Budget
and Audit Committee. A contract shall
be executed within 60 days after the
effective date of the appropriation or
allocation. The purchase of the goods
or services, or both, shall be 1in
accordance with AS 37.05.230U) (C) .

In accordance with the statute, a named grant recipient might
not receive the grant. The department through which the grant
i3 passed must request proposals from other qualified persons 1in
the same area and may contract with one of these other qualified
persons if it determines that this would better serve the public
Interest.

The Legislature argues that the existence of this
statute "totally extinguishes [the Governor®"s] separation of
powers complaint™, since the Legislature is not selecting
specific recipients but is merely "specifying the purpose and
amount of an appropriation and mailing a recommendation to the
executive agency regarding 1its preference for a grant recipient.”
The Legislature concludes that the final authority to select
recipients rests with the Governor as a result of this delega—
tion, and hence there 1is no violation of separation of
T
T

T
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Ipowers.

The Governor responds that the statute is unconsti—
tutional. He argues that in giving a preference to the
fdesignated recipient over other equally qualified bidders, the
|Legislature "has denied other qualified persons equal opportunity
under the law."™ Additionally, the Governor argues that the
istatute is unconstitutional because it violates the separation

of powers doctrine.

The Governor®s argument that the statute is uncon—
stitutional 1is ultimately unpersuasive. Given the flexibility

of the equal- protection analysis mandated by the Alaska Supreme

11. The Legislature, while taking this position, is not
particularly enamored of AS 37.05.315(d). It recites the legis—
lative history of the statute showing that the original bill
consisted of a single sentence authorizing the commissioner of
revenue to disburse appropriations for grants made by the Legis—
lature. The Governor opposed the bill and "a political impasse”
resulted. It was broken by a compromise allegedly drafted by
the attorney general®s office with the Governor®s approval:

The Legislature®s naming of a recipient would be only a recom—
mendation, and tiro executive would retain final authority to
select a different recipient after a bid process and upon a
statement of written reasons.

Thus, the Legislature argues that while the statute is
constitutional, it 1is not good policy. The Legislature
identifies two problems with it: (1) "it delegates to the
Governor the power to re-make decisions of the Legislature with
respect to appropriations for grants™, and (2) it incorporates
procedures traditionally used by the executive to select con-—
tractors to assist it in carrying out the law, which 1is pre—
sumably 1inappropriate in regard to grant recipients who, the
Legislature consisently argues, execute no laws.

The Legislature concludes:

Thus, this essential separation of
powers 1issue need not be decided

by reference to the language of

AG 37.05.313(d). That statute
confuses rather than clarifies,

and, as a practical matter, a
decision on the separation of

powers 1issue will determine the <o «
fate of the statute. The validity
of AS 37.05.315(d) is not the con—
stitutional issue before this court,
it is merely a symptom of the dispute.

Log. tlem. Opp. Ifi
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Court in State v. Erickson, 574 P.2d 1, 12 (Alaska 1973) and
subsequent cages such as Commercial Fisheries Entry Commission v.
Apokedak, 606 P.2d 1255, 1264 (Alaska 1930) - cases which are
not even cited much less applied here by the Governor - it

cannot be concluded that this "statute offends equal protection.

The statute also does not offend the separation of powers

doctrine, ftf, as found above, the power to name grant recipients”™”

is a"part of the spending"power, then it must follow that*a>> T°
itatube by which the Legislature shares this power with the
Executive cannot ehcrO&ch-upon the Governorls ~powersf Consider—
ing too the heavy burden of showing the unconstitutionality of
challenged legislation, this court concludes that former

AS 37.05.315(d) must stand.

Returning to consideration of FAAC 35, the Governor®s
reading of AS 44.33.040(13) and (14) appears correct, to the
extent that those sections appear to give to the executive the
authority to provide technical assistance and public education
in the field of alternative energy. But it also appears true
that neither theje sections nor any other statute - nor con-—
stitutional provision - prohibits the Legislature from making
the type of grant in question. Further, given the presumption
in favor of constitutionality of legislative acts, including
appropr.ations, it seems proper to read broadly the cases cited
above, iuch a reading would uphold grants to non-governmcntal
agencies as long as a public purpose were involved. Finally, to
the extent that statutory authority is necessary, it is provided
by AS 37.05.315(d).

This conclusion that this appropriation does not
violate .the separation of powers doctrine 1is reinforced by the
fact that the Governor still wields considerable constitutional
power with respect to such appropriations: He ca:; veto them.

Moreover, he can do so on an item basis. Thus, while the issue

.Lx . -25-



is close, this resolution of it leaves each of the contesting
parties with substantial powers in the area.

5) FAAC 37

The appropriation challenged in FAAC 37 reads as
follows:

Department of Natural Resources

Kuskokwim Native Association -
Agriculture 5200,0

Koyokon Development Corporation -
Agriculture $200,000

It is the intent of the Legislature that
the appropriations to the Kuskokwim Native
Association and Koyokon Development
Corporation be used for the purchase of
D-6 bulldozers or their equivalent, and
for land clearing and other expense
relating to agriculture.

5 286, ch. 50, SLA 1980 at p. 67.

The 1issue presented here is similar to that
presented in FAAC 35, and resolution again is difficult. It is
true, as the Governor argues, that the Legislature has authorized
the Department of Natural Resources "to direct experimental work
to develop the agricultural industry in the state" pursuant to
AS 03.05.010. However, therfe appears to be no statutory or
constitutional 1impediment to a grant to a non-governmental
entity, through the department which has authority in the area, *
to perform an act which has a public purpose. For this reason,
and those additionally set out in the discussion of FAAC 35
above, this appropriation does not offend the separation of
powers doctrine.

r) FAAC -12

The appropriation challenged in FAAC 42 reads as

follows:

Fairbanks
Fairbanks Development Authority $500,000

5 286, Ch. 50, SLA 1900 at p. 77,
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"The Fairbanks Development Authority is a private
non-profit corporation formed for the purpose of directing the
urban redevelopment of Fairbanks. As the agreement between the
Department of Adminiftration and the City of Fairbanks provided,
fthe grint "would provide a pool of money to leverage private
dollars for major developments which would include malls, parking
structures, civic or convention centers.”"™ Leg. Ex. 42b (p. 1 of
Standard Agreement Form For Municipal Grants).
As with the two previous appropriations, the
Governor argues that a statute (here AS 44.33.020) authorizes a
particular executive department to carry out the functions which
the Legislature has here assigned to a non-governmental entity
through a grant to that entity. It is not clear that the statute
cited actually gives to the Department of Commerce and Economic
Development the authority which the Governor claims it does.
jBut assuming r~aiguendu, ilial the*claim is correct,’ there"Ts" no~r
showing that the.Legislature, is jro.hibi".ed) as a matter"oF ~*
"separation of powers, from appreciating. money~tp“Fe~p*aia® as "a
grant-to a non-governmental entity to.carry out those "Junctions?
7 FAAC 44 1
The appropriation challenged in FAAC 44 reads as
follows:
Victory/Eureka Electric Line $300,000
The appropriation for the Victory/Eureka
Electric Line is to be paid to the
MCA Mat-Su Electrical Association.

5 286, ch. 50, SLA 1.900 at p. 79.

For the reasons set out in the discussion of the
three preceding appropriations, this appropriation does not
appear to offend the separation of powers doctrine, although,
like the others, it presents a close question. However, the

Governor raises another objection, namely, that the Legislature
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has passed the grant in question "through a feneral law munici—
pality which has not assumed the pov/er to provide the services
called for in the appropriations act.” The Governor argues that,

by doing this, the Legislature has "usurped"™ the power of the

celectorate residing in the municipality. Decause the Mat-Su

Borough has not assumed the power to provide light, pov/er and
heat under AS 29.48.030 in the area outside cities, and because
to assume the power to provide electric service the procedure
set out in AS 29.38.040 and .050 must be followed (which require,
voter approval before assumption of the pov/er), the appropriation
should not stand.

The Legislature docs not respond to this argument.
While it maywell be correct, is is not clear that the Governor
has standing to raise the argument that the appropriation usurps
the powers of voters residing in the affected municipality.
Moreover, the issue does not involve the separation of pov/ers
between the Governor and the Legislature, and thus need not be
considered further here.

8) FAAC 58, 66 and 67

The Legislature concedes that the appropriations
in FAAC 58, G> and 67 are 1invalid. Log. Supp. Mem. 41-42. The
concession is based on a violation of the confinement requirement
(that is, these appropriations efl-wt changes in substantive law
which canbe accomplished only by amending existing statutes,
by an appropriation - see Part 1ll below) and not because they
violate the separation of powers doctrine, nonetheless, given
this concession, it appears unnecessary further to consider
these appropriations.

C. Conclusion ..

Virtually all of the appropriations challenged

as violative of the separation of powers doctrine thus are up-—

held -by this court. That result follows from several propositions

a 1 -28-
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established above:

1) A party seeking to overturn a legislative
enactment as unconstitutional bears a very heavy burden;

2) The legislative practice of making grants
to named non-governmental recipients was well established in
this country and in the Territory of Alaska before 1955;

3) The framers of the Alaska Constitution had
the opportunity to prohibit grants by the LegisJ cure to named
non-governmental recipients, but chose not to do so; and

YRe'"power to name gTant recipi®hts is thus "
coniititutlonally a part of the spending”power','ancThence is
Negiuiativef-

Thus, the Governor has not et his heavy burden
and the legislation must stand.

The Legislature's argument, while broader and
theoretically more appealing than this approach, has been
difficult for this court to apply. The Legislature acknowledges
that "there are many activities which, by their nature, must be
performed under the sovereign power of the state and under the
direc*- supervision of the Governor."” Leg. Supp. Mem. 11. Thus,
for example, it eschews the power to make grants to private

entities to

regulate utilities, license

morticians, register motbr ,

vehicles, enforce fish and

game laws, police the highways

[and| collect taxes . . . .
Leg. Rep. Mem. 7. It would strictly limit these, however, to
"inherently governmental functions." Id. Since the functions
in question are not tore governmental functions, they may be
periormed by the private grantees named by the Legislature.

While this dividing line is attractive, its

application is difficult. Is large scale urban redevelopment a

governmental function? What about the provision of electric

-29-
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pov/er in remote areas where the provision of power by private
utilities has proven over years to be economically unfeasible?
To some these might constitute "basic” services or gcernmental
activities; to others, they might not. - Thus, while this court
reaches the result urged by the Legislature on the separation of
powers issue, that result is reached more because the Governor
has not overcome the presumption of constitutionality which
attaches to legislation and less because of a complete acceptance
of the "inherent governmental functions" theory of the Legis-
lature. That theory is helpful, butitis not dispositive,
especially in the close cases.

For somewhat similar reasons, this court has been
unable tc rely extensively an the analysis in Chadha v. Cmmiqra-
tion and Naturalization Service, 634 F.2d 408 (9th Cir. 1960),
and other cases cited by the parti3S. While the general
discusr .on of i-'ie separation of powers doctrine which is found
in Chafha is ext.rem>ly helpful, see id. at ,422-25, application
of it .0 the several fact patterns presented by the. 24 contested
counterclaims here yields no certain answers. As with so many
aspects of this case, the separation ofpowers issue appears to
resist application of general principles. Perhaps the instant
case is covered by Chadhals warning that

- 1 Ml.-nr,Mgvi?

r Courts cannot, however,

parse every allocation of power
under the separation doctrine.-

We are not the ideal arbiters

of officiant administration in
many instarccs because we are

not constituted to choose ar.d |
to apply optimal theories of 5
political and organizational j

science applicable to the routine
N . operation of the Government.

Id. at 424. In those circumstances""Basing the outcome on the
determination that the Governor has not mot his high burden of
proof because of the history of tie Constitutional Convention

and the development of relevant case law seems much moro






Il.~ FAILURE TO STATE PUBLIC PURPOSE

i A. General Discussion

The Governor, challenges four appropriations on the
'basis that the appropriations did not state a public purpose,
iThis requirement is statutory and not constitutional. Although
jthe Alaska Constitution provides that Mn]Jo tax shall be levied,
or appropriation of public money made, or public property trans-
ferred, nor shall the public credit be used, except for a public

mpurpose”, Art. IX, 8§ 6 these appropriations are not challenged

as violative of this section. That is, it is conceded that the
money was to be used (and was used) for public purposes. Rather,
the appropriations are challenged as violative of 24.30.030,.

That statute provides:
Bills for appropriations shall be
confined to appropriations and shall
include the amount involved and

9aqi%oB.e,- method, manner and other
related conditions of payment.

(emphasis added) . The Legislature concedes th % if there were
no statjment of purpose whatsoever, "the appropr .ation would
constitute an invalid delegation of appropriation power to the
Governor" and thus t.ie appropriation would be invalid.

A review of the appropriations involved makes it clear
that there is no statement of purpose set out for each appropri-
ation. The Legislature attempts to remedy this failure by
arguing that when .an appropriation is to a recipient that per-
forms a narrow range of services, this designation of the recip-
ient may be a sufficient statement of purpose. For example, a
grant to Alaska pomi-Supportive Ilonrs, Inc. is obviously for the
purpose of supportina the functions performed by this organiza-
tion, which are quite limited. Thus, the Legislature reasons,
naming the recipient may be a sufficient statement of the purpose
if Ulg recipient performs a specific and limited' function.

This argument is not persuasive. If it were correct, the

].i* * —-32-



specific statutory requirement found in AS 24.30.030 that the
purpose of the appropriation be stated would in.almost all
instances be a nullity. In many, if not most, cases of appropri-
ations, a reviewing court (or the executive) could postulate
that the purpose of the appropriation to a governmental agency
or to- a particular non-governmental entity was to carry out -the
purpose for which that agency or entity was created? if the

functions were sufficiently narrow, no public purpose would need

to be included in the legislation. But this is not what the
statute says. It says that the appropriation bill "shall in-
clude . . . the purpose .. . of the payment"

The Legislature makes several other argumer s concern-
ing this statutory requirement, none of which is persuasive. It
notes that the Governor disbursed the funds in every case,
arguing that he wno able to ascertain "with precision" the
purpose of the appropriation. First, that is bald speculation.
Second, and more importantly, whether the Governor (or a court!
could devine the Legislature's purpose or not, it remains that
no purpose was stated. The Legislature questions the /isdom o:
abstract decisions in important constitutional areas, phis’l

£rguf:ent' is unpersuasive because a decision .here is not con-
* N

fstitutjonal at.:alJ-l«
sfcatutt?. poredVer, 'it is not an~abstracT~decislQn’~or--PTTg'wTiicir

seeks to set guidelines for future cases. It merely states’IThiit®

12. The Legislature attempts to make the argument turn
constitutional grounds, and then argues that the court should
not render an abstract decision on a constitutional question.
Its theory is tint article IX, section 13 requires a statement
of public purpose (separate and apart from the requirement of-
article 11X, section li that public moneys be sncnt for a public
purpose) . It is umveessary to reach this argument, for .it
is clear that (.In statute is violated and a court should not
render a dec.isi.on on constitutional grounds whore a decision is
possible on other qrounds. Boniour v. Bonjour, 592 P.2d 1233,
1237 (Alaska 1970)- GotLschalk"v. State, 575 P.2d 239, 295
(Alaska 1973).

-33-
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fibsoiuue s.xence concerning.the. purpose of an appropriation does*
|[not meet" the"'stat'utory”equiFeine~t. The Legislature finds irony
in the Governor's complaint here that legislation is not specific
enough when the Governor, complains (in his separation of powers
argument) that the Legislature has been too specific (in naming
particular recipients of grants). The argument is not well-taken:
different issues are involved.
B. The Challenged Appropriations
1)  FAAC b
The appropriation challenged in FAAC 6 reads in
its entirety
The sum of 514,500 is appropriated
from the general fund to the Depart-
ment of Health & Social Services,
adult support services, for pa>"*r5-nt
as a grant to Alaska Semi-Supportive
Homes, Inc.
S 73, ch. 50,. SLA 1980 at pp. 10-11. Ho statement of purpose is
included. It is possible to speculate, probably with a high
degree of coinidence, that the purpose of the appropriation is
to support the activities of the grantee in carrying out its
functions: providing "support services" to adults. But later
judicial speculation is not tantamount to a specific ’egislative
statement of purpose. The appropriation violates AS 24.30.030.
2) FAAC 12
The .ippropriation challenged in FAAC 12 reads in
its entirety:
The sum of 510,000 is appropriated
from the general fund to the municipal
grant account for payment as a grant
to the Municipality of Anchorage for
Moans Cafe.
S 107, cli. 0 SLA II'HO at p. 15.
The analysis applied to FAAC G, above, applies

hero also. Because no statement of purpose is .included, the

appropriation violates AS 24.30.030.
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3) FAAC 32
The appropriations challenged in FAAC 32 read iii

their entirety:

MBE Service Centers, Inc. 5198,600
Bering Sea Fisherman's
Association grant 5226,000

5 286, ch. 50, SLA 1980 at p.65. Because these are separate
appropriations, they will be discussed individually.
(a) MBE Service Centers, Inc.

There is no statement of the purpose of the
appropriation to MBE Service Centers, Inc. This grrantee appears
to provide a wider range of services than the grantees in FAAC
6and FAAC 12. (Compare Leg. Ex. 32B (Ex. A) with Leg. Ex. 12B
(Art. 111(a) and with Leg. Ex. 6A). Moreover, it is apparent
that, at the time of the passage of the legislation, the purpose
of the appropriation was not entirely clear. Gov. Ex. 32a, 32b.
Even under the‘Legislature's theory that a grant to a grantee
which performs only a narrow range of functions need not state
a purpose because that purpose is obvious, (which theory has
been rejected by. this court), this appropriation would fail to
pass muster.

(b) Bering Sea Fisherman's Association

The Boring Sea Fisherman's Association is
apparently involved in fisheries development in western Alaska.
Gov. Ex. 37h (Art. 111). Tho grant was used to fund a program
of providing up-to-date information and services to commercial
fishermen in the region to encourage broader participation and
economic development of the herring fishery. Gov. Exs. 32gq and
32j. The Appropriation does not specify that this is the
purpose of the grant, and it is not at all apparent that this
is the only type of function performed by the Bering Sea Fish-
erman's Association. Accordingly, it is not apparent that a

grant to this organisation must necessarily have been for that
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! purpose. Even under the Legislature's theory, there is an
i insufficient statement of the purpose of the appropriation. The
appropriation violates AS 24.30.030.
4)  FAAC 42
The appropriation challenged in FAAC 42 provided
as follows:

Fairbanks/Fairbanks Development
Authority 5500,000

5 286, ch. 50 SLA 1980 at p. 77. The appropriation contain." no
statement of its purpose. On its face it violates AS 24.30.030.
Additionally, the grantee's purpose's, as estab-
lished by its articles of incorporation, are varied. See Gov.
Ex. 42a (Art. Il) . As noted by the Governor, the specific pur-
pose of the appropriation appears not to have been established
until a municipal grant agreement was made between the Department
of Administration and the City of Fairbanks. Gov. Ex. 42b.
Even under the Legislature's theory, this appropriation would be
invalid.
C. Judicial Remedy

While the Legislature argued in its supplemental

memorandum that this case is an inappropriate one in which to

determine what statement of purpose is sufficient, for the reason

that all of the appropriations at issue were properly disbursed
and the issu" is thus moot, it retracted this position at oral
argument. It remains to determine what judicial action, if any,

is appropriate in these circumstances.

It doer, not appear that the Governor seeks a deter-
mination that the legislation is void, with a subsequent attempt
Jay the executive to recover State funds from the grantees. It
appears sufficient for the purposes of the parties to this
litigation, re treat this opinion as a declaratory judgment

insofar as the issue of the statement of public purpose is
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concerned. AS 22.10.020(b).

It should be emphasized that this opinion contains no
finding that any of the appropriations challenged are void be-
cause they were not for a public purpose. Thus, there is no
claim that article IX, section 6 of the Constitution, set out

13/

above, was violated. The only issue in this regard, on which
this court finds in favor of the Governor, is that the challenged
appropriations did not specify a public purpose as required by
AS 24.30.030.
1111117171711/
171/11171/1771/7
17117171711//71/7
1111711177177/
111/1117171/7
17111171177
11111711177
1111717177
[T1H]]
/11117
//71/
171/
/77 ' '
/7

13, such a claim would bo extremely difficult to sustain.
Judicial deference to the legislature rcqgarding the existence of
a public purpose is cvtromrly high. Sec PoArmond v. Alaska State
Development Corp., 370 P.2d 717 (Alaska 1902) (legislatures
determination that appropriation is For a public purose must be
uphold "unless it clearly appears that such finding is arbitrary
and without any reasonable basis in fact"). See al.-o Wright v.
City of Palmer, -108 P.2d 324 (Alaska.1970) j Walker v~ Alaska
Stato Mortgage Ass'n, 410 P.2d 245 (Alaska 1966): Suber vm
Alaska State Bond Committeo, 414 P.2d 546 (Alaska 1966); and
Lien v. City of Ketchikan, 383 P.2d 721 (Alaska 1963), all of
which uphold legislative (state or local) enactments against

attacks that claimed there was no public purpose for the
enactments.
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I'1'l. CONFINEMENT REQUIREMENT: CHANGES IN SUBSTANTIVE LAW

A. General Discussion

Eleven appropriations have been challenged by the
Governor on the basis that they violated article 11, section 13
of the Alaska Constitution, chiefly that they "impermissibly
effected a change in the law", but also in other ways.

Article 11, section 13 of the Alaska Constitution pro-
vides in relevant part:

Every bill shall be confined to one
subject when it is an appropriation bill
or one codifying, revising, or rearranging
existing laws. Bills for appropriations
shall be confined to appropriations. The
subject of each bill shall be expressed
in the title.

As the Governor notes, the purpose in restricting
appropriations bills to appropriations was to avoid the practice
of "logrolling™". Logrolling occurs when a measure which could
not command majority legislative support on its own merits is
combined with another measure or measures, and cumulatively they
obtain passage. It is a particularly insidious practice when
it occurs through an appropriations bill, because frequently the
appropriations bill is the result of a free conference committee.
As such, it must be voted on in its entirety by the membership
and cannot be amended on the floor. Uniform Rules Alaska State
Legislature R. 42b (1081).

Various courts have noted the evil inherent in the
practice, flandcrs v. Morris, 551 P.2d 769, 772 (Wash. 1977)
("It is obvious why a legislator would hesitate to hold up the
funding of the entire state government in order to prevent the
enactmcen*- of a certain provision, oven though he would have
voted against it if it bad been presented as indcpenden*- legis-
lation"); Sellers v. r miller, 24 P.2d 666 669 (An . 1933).

As the Governor notes, these considerations motivated the

framers of the Alaska Constitution. Alaska Constitutional



Convention. Commentary on Legislative Article at® 7.

There are other purposes of the "confinement"” require-

ment in appropriations bills. As the Governor argues, the
requirement insures that a governor's item veto power will not
be unfairly blunted by the inclusion, in an appropriation item,

of material which actually is a "general law" measure:

The legislature cannot by location of

a bill give it immunity from executive

veto. Nor can it circumvent the Governor's

veto power of substantive legislation by

artfully drafting general law measures

so that they appear to be true conditions

or limitations on an item of appropriation.

, «

ilenrv v. Edwards, 346 So. 2d 153, 158 (La. 1977). This evil
might constitute, as well, a violation of the separation of
powers doctrine: to the extent that the objectionable material
requires something which, in the absence of positive legislation,
would be the executive'? prerogative to determine, it would
invade a governor's powers.

The Governor here claims that the challenged ap-
propriations in this section are objectionable in one of two
primary ways. £irst,'"Some appropriations' 'attach specific ¢
fconditions* whrch'are" in reality"changes in or enactments'of’
Sebst-antive law.' The attempt to accomplish this in an ap-
propriations bill violates the requirement that appropriations
bills bo confined tr appropriations. ~"Second, 'ith~dr~fecEThg~'a*
Sifate"agene» to" s'pen3 'money To,r' to~ disburse money to anotherr
rftttity”"to spendt'TD' pefTorm a tunctioTrVhlrrh that State agency

AN p— o o . .
cjoes not havel‘Ctterspee.iTir'Te'gafaiIthorlf);.to per?orm, an/
Appropriation in effect amends the lav; to give it that”fauthority?
This too, the Governor argues, violates the "confinement"
requirement.
Tho Legislature generally responds that the con-

stitutional provision in question must be interpreted liberally

so as to give the legislature tho flexibility it needs in mailing
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appropriations, and that an appropriation may contain reasonable
conditions, limitations and restrictions. The challenged
appropriations, the Legislature concludes, contain nothing more
than constitutionally permissible qualifying language.

While it is relatively simple to set out the outlines
of the dispute, this court has encountered extreme difficulty

in uncoveri.no the proper test to determine when an aopropriation
14/
goes beyond what is permitted by the constitution. It is

14. A good example of how relatively easy it is to define
the problem and how difficult it is to answer ~t may be seen
from this excerpt from Henry v. Edwards, 346 So. 2d 153, 157-58
(La. 1977) :

Just as the Governor may not use
his itom-veto power to usurp constitu-
tional powers conferred on the legis-
lature, neither can the legislature
deprive the Governor of the constitutional
powers conferred on him as the chief
executive officer of the state by
including in a general appropriation
bill matters more properly enacted in
separate legislation. The Governor's
constitutional power to veto bills of
general legislation cannot be abridged
by the careful placement of such measures
ir, a general appropriation bill, thereby
forcing the Governor to choose between
approving unacceptable substantive
legislation or vetoing "items" of
expenditure essential to the operation
of government. Tho legislature cannot
by location of a bill give it immunity
from executive veto. Nor can it circum-
vent tho Governor's veto power over
subGtantiro legislation by artfully
drafting general law measures so that

* they appear to be true conditions or
limitations on an item of appropriation.
Otherwise, the legislature would bo
permitted to impair the constitutional
responsibilities and functions of a
ro-Milin| branch of government in con-
travel’i*ion of the separation of powers

doctrine

We arc no more willing to allow the
leairLature to use its appropriation power
>0 i”Fringe bn the Governor's constitutional

rigid: to veto matters of substantive legis-
lation than wo wore to allow the Governor
to encroach on tho constitutional powers
(footnote continued on page 41)
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Footnote 14 continued

of the legislature. In order to avoid
this result, we hold that, when the legis-
lature inserts inappropriate provisions
in a general appropriation bill, such
provisions must be treated as "items"

for purposes of the Governor's item veto
power over general appropriation bills.

The distinction between what constitutes
a condition or limitation properly included
in a general appropriation bill and what
amounts to a provision which is essentially
a matter of general legislation more ap-
propriately dealt with in a separate en-
actment appears,.on first consideration, to
be difficult to draw. However, this need
not be the case if the legislative and
executive branches of the government
adhere to the spirit of the constitution,
each exercising its respective powers
with due deference for the constitutional
prerogatives of the other. [The Louisiana
Constitution] directs the legislature to
pass an "itemized" appropriation bill,
essentially a budgetary schedule of
distinct fiscal units. The Governor's
corollary power to veto the "items" of
expenditure included therein casts further
light on what was contemplated for inser-
tion in the general appropriation bill.
These provisions were never intended to
hamstring tho legislature in its legitimate
« efforts to control the purse strings of
government. On tho other hand, legislative
control cannot be cxorcisad in such a
manner as to encumber the general appro-
priation bill with veto-proof "logrolling
measures," special interest provisions
which could not succeed if separately

enacted, or "riders," substantive pieces
of legislation incorporated ir. a bill to
insure passage without veto. It is not

cnougli that a provision be related to the
inst;tution or agency to which funds are
appropriated. Conditions and limitations
properly included in an appropriation bill
muse exhibit such a conncxity with money
Jtcmn of appropriation that they logically
L'i‘lmiki In a nejti'ilule of ojcpnnd Iturns. We
conclude, .is did the trial judge, tint the
ultimate test is one of appropriateness.

With all due rcsp ,ct to the Supreme Court of Lo ,'siona, the
test of "appropriateness” is hardly self-definina. Nor does
language "such a conncxity with money items of appropriation
that they logically belong in a schedule of expenditures”
provide much guidance. That opinion goes on to uphold some
appropriations (footnote continued on pago 42)
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probably of groat significance that virtually eve court which
1

» 1has been faced with this issue has announced that it should be*

3 jdecided on a "case by case' basis. As the Supreme Court of
4 Nebraska said in deciding a confinement case:
5 M1 authorities are in agreement that
it is impossible to fix exact limits
0 in the area of constitutional separation
7 of powers. All states approach the
problem on a case-by-case basis.
€ State ex rel. Mever v. State Board of Equalization and Assess-
? ment. 176 H.w.2d 920 (Neb. 1970). Unfortunately, the present
10 dispute involves 11 instances of claimed unconstitutional ap-
y ¢

1 propriations in this section alone. Thus, Part Il of this
12 opinion alone may ho said to be comprised of 11 separate "cases".
13 The /ilaska Supreme Court has not yet decided a case
14 raising a claim tlu.t particular legislation violates the con-
15

stitutional requirement that bills for appropriations be confined
16 15/

to appropriations. There are cases construing the single
17

subject rule, which is also found in article Il, section 13,
18

e-a.. Short v. State, 600 P.2d 20 (Alaska 1979). However, be-
19

cause of the distinction between appropriation bill3 and other
20

bills, the Alaska cases construing the single subject rule are
21

1HErrrrrrrrinsi
22

1rrririrrrrrr
23

1rrrrrrrrrrny
24
25

Footnote 14 continued

and to 3triko down others for reasons which are not clear and
27 in a pattern which does not seem.to ho required by the "test"
quoted above, Set: It!, at 159-65.

23

29 15. In his dissent in Thomas v. Rosen, 569 P.2d 793, 799
(Alaska, 1977), chief Justice Doochcvcr noted: ."While art. 1|1,

30 sec. 13 generally requires that bill3 containing appropriations
he confined to appropriations, | believe that the legislature

31 has the power to include gualificntions or restrictions in an
appropriation bill." The majority did not find it necessary

32 to reach that issue, however. Id.
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of very little value in interpreting the confinement requirement.
Thus, the Legislature's attempt to argue that the confinement
requirement should be read to allow the Legislature great free-

dom, because that is how the Alaska Suoreme Court has interpreted

16/ .
the single subject rule, "is not persuasive.
Appropriations bills may and almost always do include
appropriations for a multitude of purposes. By definition they

embrace several subjects. Thus, the cases interpreting the
single subject rule are of little direct assistance in inter-
preting the confinement requirement. It seems likely that the
Alaska Supreme Court would not automatically apply its single
subject rule analysis to a confinement case, but v:ould seek to
fashion a rule appropriate to confinement cases.

The Governor does not suggest a particular test for
confinement cases, instead citing to several authorities and
arguing generally that the challenged appropriations are in-
valid. The Legislature docs propose n particular tost, that
formulated in Blled v. Deot. of Public Welfare, 403 A.2d 1341
(Pa. Comm. 1979).

The Biles test contains three elements. It was stated
by the court as follows:

To be constitutional the language in
an appropriation bill must be germane
to the appropriations, must not con-
flict with existing law, and it mu3t
not extend beyond the lifo of the
appropriations hill itself.

403 A.2d at 1343. While it is superficially attractive, the

test tines not no Car enough. Wndnr it, the Legislature (or

1(i. In Gecllert y. State, 522 P.2d 1120, 1122 (Alaska 1974),
tho court stated: '"The constitutional provision should .
he construed with considerable breadth. Otherwise statutes

might be restricted wunduly in scope and permissible subject
matter, thereby multiplying and complicating the number of
necessary enactments and their interrelationships.” See also
Short v. State, 600 P.2d 20, 23 (Alaska 1979) and cases cited
at rv.7 theroFn.
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selected members of the Legislature — the free conference com-
mittee) could enact general law through an appropriations bill,
and do so session after session, and thereby vitiate completely
the confinement requirement.

Certainly qualifying language mast be "germane" to the
appropriation (some courts use the slightly broader adjective,
"appropriate"). Certainly the qualifying language or condition
must not conflict with existing law. But what of the situation
when there is no existing law in an area? May the Legislature
(or worse, the few members of a free conference committee on an
appropriations bill) enact new law in an appropriations b'ill and
defend it under Biles simply because it does not conflict with
any existing law? The answer must surely be no. Finally,
certainly the qualifying language or condition must not remain
in effect beyond the life of the appropriation. But that life
may bo extended., indeed. In the case of capital projects, "(a]n
appropriation made for a capital project is valid for the life
of the project . . . . " AS 37.25.020. Even in the case of
operating expenses of government, the evil in the enactment of
general lav/ through an appropriations bill is hardly lessened
by the fact that that evil will last only for a limited period
of time. The Piles test, alone, draws no useful line.

1
Tho problem needs to be approached from the propLr

perspective. The constitution commands that "(b)ills for ap-
propriations shall be confined to appropriations.” The language
is limiting, literally confining. It restricts the Legislature.

ijderSif“to be "used by the court"must ’apiaum-h "CTom"thc Unme
‘perspBcfivrs-==r"T¥'C?rcnfe appropriations bills must’be limited to'
ffpproprrations, the qiTnn.TyIr1g~ttmgchge must be ‘the minimum"

um i rrfffrt reqarding how the-

J|dney app'roprlated~TS* td~b‘c~31feh£. it must not administer the

111711171171111/
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.nroaram of expenditures. It. must not enact law or amend

existing law. Lo It must not extend beyond the life of tho -
19/ 20/
aopropriation. Finally, the language must be germane,
21/
that is, appropriate, to an appropriatioi s bill.

This court entertains no illusions that this test may
easily or mechanistically be applied. Ever’ instance where
language is challenged in an appropriations bill is a new case
which m\.st be examined separately. Courts applying what appear
to be similar tests to apparently similar facts reach opposite
conclusions. Compare Welden v. Ray, 229 N.K.2d 706, 710 (lowa
1975) with Henry v. Edwards, 3<16 So. 2d i53, 15%-6S (La. 1977).
This formulation is synthesized from several cases, and attemots
to give fair meaning to the Alaska Constitutionzzyithout unfairly
restricting the Legislature’s spending power. It must now be
applied to the challenged appropriations.

11711111/171171717
1171111117117/
1171111177117
1171117111717
11111171717
1111171177

111117171/

17. State ex rel. Meyer v. State Doard, supra,176 N.W.2d
at 926.

18. Piles v. Dept, of Public Welfare, supra, 403 A.2d at
1343 (as to amending law); rianders v. Morris, sunra, 553 P.2d
at 772.

19. Piles, supra.

20. Id.

21. Henry v. Edwards, 346 So. 2d 153, 158'(La. 1977).

22 An analysis whichis muchmore restrictive of the

Legislature’s power is offered by Levy, Constitutional
Limitation., ,n Appropriations, 11 UCLA-Alnska L. Rev. 139 (1982) .



Il B. -The Challenged Appropriations
1) FAAC 9
The appropriation challenged in'*FAAC 9 reads as
Jfollows:
The sum of $20,000 is
appropriated from the general
t fund to the Department of Health
and Social Services for payment
as a grant to the Upper Tanana
Development Corporation as a
minority hire study.
§ 96, ch. 50, SLA 1980 at p. 14.
As the Governor notes, the Department of Health
and Social Services does' not have the statutory authority to
iundertake minority hire studies. The powers of that department
are set out in AS 44.29.020. Although they are broad, they
do not either specifically or generally embrace that function.
The Legislature undoubtedly could charge the department with
that function, but it must do so through general law, by amend-
ing AS 44.29.020, and it may not accomplish such an amendment
through an appropriation bill.
The Governor also correctly points out that the
State Commission for Human Rights has been created by the Legis-

lature, AS 18.80.010, and has been given the power to "study the

problems of discrimination in all or specific fields of human

relationships,” AS 18.80.060(5). It would clearly have the
power to conduct tho minority hire study in question. It would
also have tho power, under the analysis of Part I, above, to

receive an appropriation for a minority hire study and disburse
it as a grant to the named grant recipient. It would have the
power and the duty to administer tho grant, to ensure that state
law generally regarding tho expenditures of public funds was
complied with. But this court is unable to discern how the
Department of Health and Social Services has any proper role ir>

this'field. Because the appropriation purports to confer on

j, wo > N et —48—
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i.proaran of expenditures. It. must not enact lav: or amend
lexisting law. Lo It must not extend beyond the life of the -

19/ . 201
appropriation. FiET/IIy, the language must b'e germane,
I'that is, appropriate, to an appropriations bill.

This court entertains no illusions that this test may
easily or mechanistically be applied. Every instance where
language is challenged in an appropriations bill is a new case
which must be exam.ned separately. Courts applying what appear

to be similar tests to apparently similar facts reach opposite
conclusions. Compare Welden v. Ray, 229 N.W.2d 706, 710 (lowa
1975) with Henr/ v. Edwards, 346 So. 2d 153, 157-65 (La. 19.7).

This fp.'-m'il'ition is synthesized from several cases, and attempts
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restricting tho Legislature’s spending power
applied to the challenged appropriations.
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17. State cx rel. Meyer v. State Doard,
at 926.

13. Piles v. Dept, of Public Welfare,
1343 (as to amending lawl; Handers v. Morris,

at 772.
1,9. Hilon, supra.

20. Id.

/
It

supra,

21. Henry v. Edv’a”ls, 346 So. 2d 153, 159'(La.

22. An analysis which is much rtoro restrictive
Legislature's power is offered by Levy, Constitutional

Limitations on Appropriations, 11 UCLA-Alaska L.

_45-

supra,
sunra,
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that department a power which it has not been given, it attempts
to amend existing lav;. For this reason, the appropriation is
invalid.
2) FAAC 18
The appropriation challenged in FAAC 18 reads as
follows:

The sum of $175,000 is

appropriated from the general

fund to the Legislative Council

for a feasibility study of the

Yukon Kuskokwim Crossing.
5 225, ch. 50, SLA 1980 at p. 34.

The powers' of the Legislative Council are setout

at AS 24.20.060. They do not include the power to undertake the
kind of detailed engineering studies which would be required to

determine the feasibility of a major construction proje .

Rather, that duty has been assigned by the Legislature tf. the

Department of Transportation and Public Facilities. AS
35.05.010. Because the appropriation purports to confer on
the Legislative Council a power which it has not been given, it

attempts to amend existing law. For this reason, the appropri-
ation is invalid.

The Legislature makes two primary arguments to
uphold the validity of this appropriation. First, it argues
that the Legislative Council provides "full-time technical as-
sistance to the Legislature”, and that the Legislature, through

its interim committees, has broad latitude to study alternatives

for the future.” The argument is based on AS 24.20. 060 (4) (A) .
That statute provides that tho Legislative Council has the power

to:

Provide tho technical staff
assistance in research, reporting,
drafting and counseling requested
by standing, interim and special
committees and spot research and
drafting services for individual
members in conformity with law
and legislative rules.
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This matter does not involve a request by a committee for
assistance in researching or drafting a bill. Nor does it
involve s request fron an individual legislator for "spot
research™. Rather, it involves a contract in the amount of
5175,000 between the Legislative Affairs Agency and a joint
venture to perform a highly detailed construction plan. Even
brief review of the contract which was executed shows how dif-
ferent this detailed feasibility study was from the type of
function set out in AS 24.20.060(4)(A). Among other things,
the contractor was to

Obtain a permit to perform
the necessary reconnaissance surveys
on Native and public lands within
the proposed Yukon-Kuskokwim Crossing
corridor. Perform a reconnaissance
survey of the route corridor on ground.
Secure aerial mapping photography of
the route corridor suitable for pre-
paring a photogrammetric map of the
route corridor. Perform a reconnaissance
hydrographic survey from the main channel
of the Kuskokwim River and from the main
charnel of the Yukon River to the
respective dock sites.

Prepare a photogrammetric magl) of
the route corridor at a scale of L"
equals 400' and a contour interval

of 10°". Prepare n aerial photo strip
mosaic of the rqute corridor at a scale
of L" equals 20%0

Locate tho proponed Portage Road,
docks, pipelines, yards, staging areas
and buildings on the photogrammetric
map. Locate gravel sources and problem
soils along the route by aerial photo-
analysis with sufficient test pits to
verify local photo-indicators of gravel
sources and problem soils. Set permanent
bench marks near the proposed dock
location, refer hydrographic surveys
to chose bench marks, and extrapolate
river stages from the nearest USGS
river gaging stations and/op National
Weather Service hydrologic stations
on the Yukon and the Kuskokwim River.

Provide a preliminary estimate of
construction quantities and costs for
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the road, docks, pipelines, yards,
staging areas, building and equipment.
Propose basic construction methods and
material sources. Prepare a;preliminary
environmental assessment of the proposed
Yukon-Kuskokwim Crossing, with
particular references to probable
impacts on fish and game. Prepare

a preliminary social assessment of

the proposed Yukon-Kuskokwim Crossing,
with particular references to the
probable influences on social con-
ditions in Upper Kalskag and other
Kuskokwim and Yukon villages and

towns.

Propose a schedule of legislative
and administrative action, hearings,
surveys, design, right-of-way acquisition
and construction for the proposed Yukon-
Kuskokwim Crossing.

Gov. Ex. 18a. The members of the joint venture contractor with

the Legislative Council are registered civil engineers. Gov.
Ex. 18b. ;tt is evident from the exhibits that the functions
being undertaken by the Legislative Council in this instance go

far beyond the powers established in that body by AS 24.20.060.
The Legislature's second argument is that, under
AS 35.10.015, the Legislature reviews an annual report required
to be submitted by the Department of Transportation and Public
Facilities, including its "estimates and recommended priorities".
Under AS 35.10.100, the Legislature must approve, reject, or
modify the department's proposed plans and policies. Thus, the
Legislature argues, it3 commission of this study was "incidental-
to the carrying out of its legislative functions, which include
closely reviewing DOT/PF's proposed projects prior to appropri-
ating funds for those projects.” This argument is unpersuasive.
There is no shovinn In the record that this detailed construction
study was ordered to assist the Legislature in reviewing any
proposed project of DOT/PF. There is no showing that the
DOT/PF annual report even proposed such a project. Finally, if
the Legislature desires to have such a feasibility study

prepared, it certainly may require that it be done. However,
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under the lav.- as it presently exists, the Legislative Council
has no authority to conduct such a study or to contract with
others for it to be conducted.
3) FAAC 19
The appropriation challenged in FAAC 19 reads as
follows:
The sum of $250,000 is

appropria.ted from the general

fund to the Office of the Governor,

special projects office, for the

Northern Southeast Aquaculture
Association.

5 259, ch. 50, SLA 1980, p. 15.

There is an unresolved factual question concern-
ing this appropriation which precludes disposition of it by
summary judgment. The Legislature alleges in its Supplemental
Memorandum in Opposition to Governor's Motion for Summary Judg-
ment that this appropriation was requested by the Governor's
office. Leq. Supp. Mem. 53. The Governor's response is un-
intelligible. He says first that the Legislature "provides no
support for these assertions", then concedes that "this item was
added by the legislature after the bill was intoduced by the
governor." The Governor then argues that "[a]ln invalid ap-
propriation is not made valid because the governor requested it."
Gov. Reply 24. If it is the case that this appropriation was
included in the appropriations bill at the request of the
Governor, it would appear that tho Governor is estopped from
contesting its constitutionality. See Jamison v. Consolidated
Utilities, Inc., 576 P.2d 97 (Alaska 1970). Eicausc there is
an unresolved issue of material fact, summary judgment appears
inappropriate in regard to FAAC 19. Alaska Rule pf Civil Pro-
cedure 56; Wickwire v, McFadJlen, 576 P.2d 986 (Alaska 1978).

4) FAAC 32

As noted above, there are two appropriations

—
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which are challenged in FAAC 32. The first of these, an ap-
propriation of $198,G00 to !IBE Service Centers, Inc., through
the Department of Commerce and Economic Development, raises no
confinement question. It is the second appropriation, $226,000
to the Bering Sea Fisﬁermalnls-Association, through tr;e Department
of Commerce and Economic Development, which is challenged by
the Governor on the grounds that it violates the confinement
requirement.

The appropriation in question (FAAC 32(b)) reads
as follows:

Department of Commerce and Econonic Development

Bering Sea Fisherman's
Association grant $226,000
S 286, ch. 50, SLA 1980, p. 65

This appropriation is discussed above in Part II.
B.3(b). Although the purpose of the grant was not set out in
the appropriation, the exhibits submitted by the parties estab-
lished that the grant was used to fund a program of providing
up-to-date information and services to commercial fishermen in
western Alaska to assist in the development of the herring
fishery ir that region.

Tho Governor argues that the Legislature has
assigned to the Department of Fi3h and Game the authority to
"collect, classify and disseminate statistics, data and informa-
tion that tends to promote the purposes” of tho fish and game
laws of the State, including the enhancement of fisheries. The
Governor alnn argues that tho Department, of Commerce and Economic
Development is "not specifically charged with responsibility in
this area" and thus concludes that the appropriation purports
to enact substantive law by giving the Department of Commerce
and Economic Development authority which it previously did not

have.
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A review of the enabling legislation for the
Department of Commerce and Economic Development makes clear
that the Governor’s argument is incorrect. AS 44.33.020
establishes the duties of the department. Among them are.the
following. The department shall "cooperate with private,
governmental and other public institutions and agencies- in the
execution of economic development programs.”" AS 44.33.020(17).
The department shall "conduct studies, enter into contracts and
agreements, and make surveys relating to the economic development
of the state . . . ." Id., 5 12. In addition to these
specific duties, the department shall "perform all other duties
and powers necessary or proper in relation to economic develop-
ment and planning for the state." Id., 5 20. Under these grants
of powers, the Department of Commerce and Economic Development
clearly has the power to enter into a contract with a regional
association to assist in the development of the herring fishery.
The Governor's argument that the appropriation somehow amended
existing law is not correct. The appropriation is not in vio-
lation of the confinement requirement of the Alaska Constitution.

5) FAAC 37

The appropriation challenged in FAAC 37 reads as
follows:

Department of Natural Resources

ft
Kuskokwim Native Association 5200,000
Koyokon Development Corp. 5200,000

It is the intent of the Legislature

that the appropriations to the Kuskokwim
Native Association and Koyokon Develop-
ment Corporation he used for tho purchase
of I)-f> bulldozers or their equivalent,
and for land clearing and other oxpense
relating to agriculture.

5 206, ch. 50, SLA 19RO, p. 67.
The Governor agrees that the Department of Natural

Resources has the power under AS 03.05.010 to direct experimental
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work to promote and develop the agricultural industry in the
State. He concedes that "[i]t is appropriate for the legislature
to channel money through the department for this-purpose.” The
Governor contends, however, that inclusion of intricate details
such as the designation of the specific model bulldozer to be

used in this project "constitutes the enactment of substantive

law" and thus violates the confinement requirement.

The Legislature argues that the Governor's position
would force it to enact a separate piece of specific legisla-
tion describing in detail the purposes of each appropriation or
forego its rioht to specify such details. The Legislature finds
the alternative of "enacting a separate piece of general legis-
lation for hundreds of appropriations which require conditions
or qualifications”™ to be an "unacceptable alternative both from
a lega-1 and practical standpoint.” The Legislature points to
past practice of providing "fine details" and argues:

The alternative to this type

of precise detailing of ap-
propriations for specific uses

and purposes is an incredible
volume of seoaratc pieces of
general legislation. Since this
is, in the renl world, virtually
impossible, the Legislature's
power to control the use of state
funds would effectively be handed
over to tho executive branch, a
concept rejected by the drafters
of the Alaska Constitution. Further,
it,is absurd for the legislature to
enact a.permanent stautory program
when it desires only to authorize
disbursement of public funds to
specific recipients for specific
items or purposes on a one-time
bnsis.

Leg. Supp. Homo. 9.

The line in instances like this one is difficult

to draw. In one respect the Legislature's argument is not
persuasive. If, in a given appropriation, it seeks to do more
than merely appropriate, it must enact separate, substantive
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legislation. That is what the constitution requires. On the
other hand, does the c.hallenged language here do more than
qualify and explain the appropriation? Does it'offend any
element of the test set out above?

While the issue is close, it appears to this
court that the language does go beyond the minimum necessary to
explain how the money is to be spent.lt takes over a portion
of the administration of the program of expenditures. It '-os
so by directing that money appropriated for agricultural develop-
ment be expended to purchase a particular type of equipment.

That type of determination is one properly made by the entity
which is administering or executing the law. It seems "inap-
{,'opriaty to a schedule of expenditures". It probably ought not
to be in an appropriations bill.

However, given the authorities set out above which
establish that legislation enjoys a presumption of constitution-
ality, this court is reluctant to conclude that a particular
appropriation is unconstitutional in what appears to be a close
case. For that reason, and even though the appropriation chal-
lenged in FAAC 37 appears to’cross the line, no such declaration
will be made and the appropriation is upheld.

6) FAAC 45, FAAC <17, F/iAC <8 and FAAC 49
The ape.-opriations challenged by the Governor in
0

these A)four* counts of his counterclaim are highly detailed ap-
propriations to the Department of Transportation and Public
Facilities for rural airport improvements in the scores of
villages in Alaska. (Tho Governor says 33 rural airports are
affected, and tho Il<ci<slature notor. there arc 38 airports af-
fected. Those figures are accurate as to one or the other of the
specific improvements mandated, but they are inaccurate as to the
total number of airports affected. For example, 77 village air-

ports were to receive air-to-ground radios under the



mappropriation. Tho total number of different village airoorts
Iaffected 'eesan probably well over 100.) Approximately 535,000,000
rTwas appropriated for rural airport runway improvements; almost
153,000,000 wa.s appropriated for rural airport lighting improve-
ments; almost 53,000,000 for rural airport navigational aids;
| and approximately 52,000,000 was appropriated for rural airport
jterminal rcatage buildings. The appropriations are highly
detailed, filling eight pages in the Session Laws of Alaska,
5 280, ch. 50, SLA 1980, pp. 79-87, but, much more significantly,
they refer to and incorporate by reference much longer and
extremely detailed studies concerning rural airport improvement.
In addition, the appropriations established minimum standards
for runway size, directed the Department of Transportation and
Public Facilities to identify villages where expansion of the
runway would involve the acquisition jf land from the village
under the Alaska Native Land Claims Settlement Act and submit' a
list of these projects to the Legislative Budget and Audit Com-
mittee, established extremely detailed standards for improvement
to airport lighting (by incorporating descriptions and standards
found in DOT/PF documents and FAA documents), established the
size and general lay-out of airport terminal storage buildings,
et cetera. _

The legislation in question goes far beyond whatI
may be included in an appropriations bill. There is no quettion
here that the cha’ enged language amounts to full-scale, drt'iic.r
*?..linistration of a massive rural airport improvement program.
It effectively enacts Jaw concerning the design of airports all
over the stale. Tin- language is inappropriate for a schedule of
expenditures. In virtually every respect, the appropriations in
gquestion offend tho test for determining their validity.

The Legislature certainly could amend existing

law (or create new law) establishing that airports built or
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| improved w. fch state funds shall conform to certain standards.
7 %
| But such legislation must be separate from the appropriations

'bill, for all of the reasons discucsed at the beginning of Part
| rrn. Or, the Legislature could appropriate the sums in question
to the Department of Transportation and Public Facilities for
rural airport runway improvements, rural airport lighting
improvements, et cetera. It cannot, however, through the use
of an appropriations bill, take c<:r the detailed administration
j of carrying out a program design to improve rural airports in
the state. The appropriations challenged in all of these counts
of the counterclaim offend article |1, section 13 of the Alaska
Constitution.
7) FAAC 57
The appropriation challenged in FAAC 57 reads as
follows:
Department of Revenue
Child Support Enforcement 52,432,900
The Department of Revenue will
establish a sliding scale col-
lection fee schedule for the
non AFDC caseload based upon an
individuals (sic] economic ability
to pay. The amount of this general
fund appropriation is to be reduced
by the amount of those non AFDC case
collection fee receipts.
5 51, ch. 20, SLA 1980, p. 25.
The Governor objects to the language requiring
".he Department of Revenue to establish a sliding scale collection
fee schedule. He argues that such a requirement may not con-
stitutionally be inserted into an appropriations bill. The
Legislature points to AS 47.23.100 which, at tho time of the
appropriation, required the Department of Revenue to 'adopt
regulations assessing costs for obligees financially able to

pay for the services provided by the department.” Thus, the

Legislature argues, it neither added nor changed any stautory



| requirements; it norelv conditioned its appropriation to the
l'agency on the agency complying with an existing statutory re-’
Jquirement.

The.Legislature's argument is not persausive, for
| it mischaracterizes what the dhallenged language s.f.tempts to do”.
It not only requires that the department adept regulations by
v/hich costs may be assessed against people who are able to pay,
but it specifies that the regulation shall be of a specific
type — a sliding scale collection fee schedule. The Tsgislature
lias the power to require that such regulations be adopted, but
it may not do so in an appropriations bill. Thre effect of that
requirement clearly is to amend existing law. It is to require
regulations of a particular type, where that type was not re-
quired before. The challenged language violates the confinement
requirement.

8)  Faac 70

Supreme Court (35 positions) $1,832,500

Mo funds from this appropriation are to

be used to move tho clerk of the supreme

court and the clerks [sicj office and

staff from Juneau.

5 51, ch. 120, SLA 3[380, p. 50.

The Governor objects to the language prohibiting
use of the appropriation to rriove the office of.the clerk of the
supreme court from Juneau on the grounds that it is "essentially
substantive law" with its import that "the supreme court clerk
shall remain ir. Juneau". Tho argument is not persuasive.
Assuming that the Governor would oven hove standing to raise
this issue, there is nothing in the challenged language which
requires that tlv clerk's office remain in Juneau.. It merely
prohibits the use of funds from this appropriation for that use.
It does not prohibit the use of other funds for that purpose.

The challenged language simply docs not do what the Governor
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claims it does. There is no violation hero of the confinement
requirement.
C. Judicial Remedv
The Governor has not addressed, either in his original
Memorandum in Support of Motion for Summary Judgment or in his
Supplemental Memorandum in Reply, what judicial remedy might be

proper given a finding that any of the appropriations violated

the confinement requirement of article II, section 13 of the
Alaska Constitution. From the extensive exhibits submitted by
the parties, it appears likely that disbursement of most of the

funds in question occurred even before the First' Amended Answer
and Counterclaim was filed, (see, e.g., Leg. Ex. 9D, Gov. Ex.
18a, Gov. Ex. 19b). Additionally, there are substantial policy
reasons why this court should limit its decision to a declaration
of the rights and Ipgal relations of the parties. jUnder all*"of?

&hese «cil'CUKis'Eancesethia deuision, LU Che*Vxtent it holds any"

-, L. -l %'
approprTStTon to’Tje~unco'ristltutl'onai7~"sho"u1dTTae trgated ~as~a f
i.- [ B L e e ; Jn
declarJtbrV judgment under AS 22.10.020(b) t,And no more/ anjT

JippriTClon decta'recT'indlia"tuis nut buun (113buy§PiJ,'~'t“3h'allr

Xapse{?
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V. PRIVATE EDUCATIONAL INSTITUTIONS

] A. Standing

The Legislature contends that the Governor has no
|Istanding to challenge the two appropriations which he challenges
:on the grounds that they constitute aid to private educational
institutions. The Legislature relies on its memorandum in
support of motion to dismiss defendant's counterclaim, which was
filed near the outset of this case when the case was before The
H. orable Thomas B. Stewart. The Governor responded with an
opposition memorandum advocating not only that h‘i had standing,
but that the Legislature did not have standing to raise the
issue. The issue was fully briefed before Judge Stewart.

After consideration of the various briefs, Judge
Stewart issued an order denying both the plaintiffs' and the
defendants’ motions to strike. In that order, he explicitly
stated:

The motions challenge tho standing of

the respective parties to sue the other,

and assert additional grounds for dis-

missal. The motions have been heard and

the court is fully advised thereon. It

is hereby ORDERED that tho motions to

dismiss are donied.
Order Denying Motions to Dismiss, October 3, 1981. Because the
issue of standing was fully briafed and considered by the
predecessor court, and because the parties make no new arguments
and allege no new facts concerning standing, this court will not
reconsider Judge Stewart's earlier ruling. It is the law of
this case, and ought not to be changed except upon a specific
showing tlwit It *s erroneous. Stepanov ’e« Gavrilovich, 50d P.2d
30, 30 (Alaska 1070). While it in within this court's power to
reconsider, tho power "is not co be used lightly. Id. No show

ing has been made an to why it 3hould bo exercised here. Thus,

the Governor lias otanding to challenge those appropriations.
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0. Gengral Discussion

| Tvio apnropriations have been challenged by the Governor

on the basis that they provide direct aid for private education
in violation of article VII, section 1 of the Alaska Constitution.

That section provides:

The legislature shall by general law
establish and maintain a system of
public schools open to all children

of the State, and may provide for other

public educational institutions. Schools
and institutions so established shall be
free from sectarian control. Ho money

shall be paid from public funds for the
direct benefit of eiy religious or other
private education- institution. m

The Governor's challenge is based upon the lest sentence of the
section. The critical inquiry regarding both appropriations
is whether tho grantee may be characterized as a "private
educational institution.”

Ho Alaska case has construed the meaning of the term
"private educational institution", but it is not a particularly
difficult term to define. It would certainly include schools,
as well as societies, corporations, and organizations, which are
other than public, and which’are organized or established for
the purpose of providing education. If there is any uncertainty
fn the application of this constitutional prohibition, it arises
when a private organization which undertake? a number of func-
tions, one of which may be characterized as educational, receives
assistance directly from the State.

Tho history of tho Alaska Constitutional Convention
Is hnlpfu] in this regard. Dolocate Armstrong, speaking for
the Committee on Health, education and Welfare, which drafted
the section in question, indicated a number of things about its
intent. Significantly, while it was the intention of the framers
"to provide and protect for the- future of our public schools’,

the language was drafted so that it would 'not prohibit tho use
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of funds in ocher educational matters."” 2 Proceedings of the
Alaska Constitutional Convention 1514. Delegate Armstrong then
made reference to special cases where children in homes or
hospitals or other private institutions would not be prohibited
from receiving aid under the Section. Id. at lol4-15. Tho
thrust of these comments seems, to be that aid to a private
organization or institution is not prohibited, even if it carries
out some educational assistance, as long as it is not primarily
an educational institution.

It is also importint to keep, in mind, as noted above
at 3-4, that a showing of- unconstitutionality mlust be "manifest"
to overcome the presumption of validity to which validly enacted
statutes are entitled.

CThe Challenged Appropriations

1) FAAC 11
The appropriation challenged in FAAC 11 reads
as follows:

The sum of 5100,000 is appropriated

from the general fund to the municipal
grant account for payment as a grant

to .the Municipality of Anchorage for

a grant to the Alaska Black Leader-

ship Conference for community-based
education enrichment.

5 106, ch. 50, SLA 1980 at p. 4. The grant was to finance a siX
week summer program for 200 minority students. Leg. Ex. 11 C.
The Alaska Black Leadership Conference is
not properly described as an educational institution, as f e
constitution uses that phrase. While the organization under-
takes some educational activities, the evidence submitted by the
parties suggests that it may accurately bo described as sn
umbrella organization for several groups which seeks the advance-
ment, in several spheres, of Alaska's lilac): citizens. Its
purposes include "promoting and stiroultating collusiveness within

the Black Community." Co e Ex. 1lla. Member organizations

o 1 jioEd - ...
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include the Masha Black Caucus, the Alaska Women's Civic and
Social Club, tho Black Coalition, the .Ministerial Alliance,
Mothers for Christian Fellowship, both the Anchorage and
Fairbanks branches of the NftftCP, the Greater Fairbanks Black
Caucus, and diverse other groups. Leg. Ex. lie. The purposes
and powers of the Alaska Black Leadership Conference, as ex-
pressed in its articles of incorporation, emorace "charitable,
educational, civic, literary and cultural"™ purposes. Gov. Ex.
1la (art. 111). Under these circumstances, it would not appear
appropriate to conclude that the Alaska Black Leadership Con-
ference is a "private ed.ucational institution " \:/ithin the meaning
of the constitution.

In 3cme instances, of course, it might be
appropriate to look through a corporate structure, for example,
if the organization undertook only educational functions, to
determine if it really was no more than an educational institu-
tion. But that does not appear to be the case here. While the
Governor hints in that direction, noting that the organization
was incorporated in September, 1980, after the appropriation in
question was passed, one of the exhibits submitted by the
Governor shows that the organization e.Ca functioning at I*;ast
since 1978. Gov. Ex. lib. Neither party has raised a .question
of fact in this regard, and both parties seek resolution by
summary judgmont. In these circumstances, and without even the
allegation of a genuine issue of material fact, this court is
not inclined to loo> behind the exhibits presented to attempt to
find a factual dispute concerning the organization's activities.

Because the Alaska Black Leadership Con-
ference is not a "private educational'institution.", tin appropri-
ation of oublic money to it docs not offend article VII, section

1 of the Alaska Constitution.
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2) FAAC 25
The appropriation challenged in FAAC 25 reads
as follows:
.Fairbanks North Star Borough
Association for Education

«of Young Children $20,000
For child care equipment

§ 20G, ch. 50, SLA 1980 at p. 53.

The Fairbanks Association for the Education
of Young Children is a private non-profit organization comprised
of nine day care and pre-school organizations in the Fairbanks
area. Leg. Ex. 25C. Its goal is "to provide information and
support for young children™. Gov. Ex. 25a. It sought, and
obtained in the challenged appropriation, $15,000 for play
equipment and $5,000 for audio-visual equipment, to be used by
its various member organizations. Leg. Ex. 25C.

As with the previous appropriation to the
Alaska Black Leadership Conference, the issue is whether the
Fairbanks Association for the Education c,f Young Children is a
private educational institution. This question is substantially
closer thar that involving the Alaska Black Leadership Conference
in the preceding appropriation.

Supporting the Governor is the fact tnat the
name of > *association suggests that it is organized *p.rimarily
for educa . onal purposes. Additionally, -a letter to Represen-
tative Brian Rogers from the vice president of the organization,
Gov. Ex. 25a, suggests that education is tho primary purpose of
the Fairbanks Association for tho Education of Young Children.
For example, it refers to the goal of development of "physical
and cognitive skills" of children, refers to the "teacher/child
ratio" in its day care centers, and refers to tho fact that the
day care centers provide care for both preschool and "young

school acie children™.
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The Legislature argues that the primary
function of the Fairbanks Association for the Education of Young
Children is to provide, through its member day care centers,
child care to pre-school children. The Legislature contends that
"FAEYC is a non-profit organization whose goal is to provide
information and support for affiliate day care centers.” Leg.
Ex. 25A. The grant was us.-'d to purchase play equipment and
audio-visual equipment for child care centers affiliated with
FAEYC.

The Legislature seeks to distinguish day care
centers or child care centers from "private educational institu-
tions"™ in two ways. First, the former are regulated by the
Department of Health and Social Services. Soe 7 AAC 50.120-775.
Second, expenses for child care are tax deductible to parents,
and, under the Internal Revenue Code, are considered employment
related expenses, while private school tuition is not a deduct-
ible expense. Thus, the Legislature argues, day care may be
distinguished from education. The Legislature also relies upon
a lo-.cjr court decision from Ohio which held that a day care center
is not included within the tdrm "educational use"” in a zoning
ordinance which provided that permitted uses in a residential
district include "educational use, public library or museum.”
Staker v. Brown, 324 H.E.2d 793, 795 (Ohio Com. PI. 1974). The

0,
Legislature concludes that "any educational benefits conferredA)
on children in day care centers i.s secondary to their basic
function which is to allow pare its to participate in the work
force."

A further argument advanced by tho Legis-
lature is based on the existence of AS 44.33.240-257, which

authorizes the Department c£ Commerce and Ee_iiomic Development to

make loans which directly benefit child care facilities. If aid
to private day care centers constitut prohibited public benefit
v . a1y .7
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to "private educational institutions", the Legislature argues,
A5 44 .33.240 ej: scq. must. be unconstitutional also.

As noted above, this issue is closer than the
cne raised by the grant of the Alaska Black Leadership Con-
ference. On balance, the arguments of the Legislature are more
persuasive. As noted in the opinion of the Alaska Supreme Court
in Sheldon Jackson College; v. State, 599 P.2d 127 (Alaska 1979),
thelpurpone of article VII, section 1 was "So support and protect
a strong system of public schools." ld. at 129. It seems
likely that these appropriations would not frustrate that
purpose. The majority of the children to be benefited by the
appropriation at issue here are not school age children, and
those who are of school age are not diverted from the public
schools by FAEYC. There is presumably no or little competition
from the public school system for these dollars. Indeed, it
might ‘'eeall be argued that expenditure of these funds enhances
the public school system, in helping to insure that children who
begin formal schooling will have had benefits provided to them
during their pre-school years. Moreover the statement by
Delegate Armstrong, quoted above at GO, to the effect that the
section wa« not intended to "prohiL't the use of funds in other
educational matters", 2 Proceedings of tho Alaska Constitutional
Convention 1514, suggests that tho appropriation is valid.

Under all of these circur:f)stances, and
rememberl in the heavy burden that is faced by one who challenges
the constitutionality of a validly enacted, statute, this court
conclu ion that tho Fairbanks Association ’or the Education of
Young Children wan not a "private educational institution" as
that: torn is wused in the Alaska Constitution. For that reason,
the appropriation is not prohibited by article VII, section 1 of

that document.

T3 =, 1l



V. UHCOL'STITUTIOHAL DELEGATION OF POWER
The Governor challenges one item in one of the ap-
propriation acts in question on the theory that'it is an un-
constitutional delegation of power. In § 50, ch. 120, SLA 1980
at p. 65, the Legislature provided:

Tho sum of $5,267,248 shall be reduced

from the total of tho personal services

line items contained in the appropriations
made by this Act for operating expenditures
for the fiscal year beginning July 1, 1980,
and ending June 30, 1981. The total reduction
shall be from general fund appropriations

and reductions shall be equitably allocated
among the state agencies by the division of
budget and management, Office of, the Governor.

The Legislature's delegation of the power to decide how the
reduction should specifically be allocated among state agencies

is challenged by the Governor as an invalid delegation of
23/
legislative authority to the Governor.

The Legislature argues that "la] delegation of dis-

cretion to the executive branch of government is constitutional

23. In his Memorandum in Support of Summary Judgment, at
p. 64, the Governor states: "This item was vetoed by the
governor. However, tne court has ruled that this veto was
improperly exercised. Hem. decision ..(Otioi for partial judgment
on pleadings, February 26, 1982." This court has reviewed the
Memorandum of Decision of February 26, 1982, and can find no
indication in the memorandum that the court ruled that the
Governor's item veto pov/er was improperly exercised regarding

this item. That Memorandum of Decision was issued by The
Honorable Tlioma? E. Schulz,.to whom this case was assigned for
a brief period following Judge Stewart's retirement.- Therefore,

this court also reviewed Judge Stewart's Memorandum »£ Decision
of December 2, 1981, upon which Judge Schulz's Partial Judgment
was based, and could not find any indication that Judin Stewart
had ruled that tho Governor's veto was improperly exercised in

regard to this item in that document, eichor. Therefore, tho
Governor's statement that "the court has ruled that this veto was
improperly .orcloed"” appears to he incorrect.

Technically, tho matter may bo moot. However, under
tho "public interest" exception to the moocncss doctrine, In Pe
G.M.Q., 483 P.2d 1006, Innn, (Alaska, 1971), it' is appropriate
to resolve this matter. That is, this dispute is likely a re-
curring one, and Its nature is such that the mootnoss doctrine,
if applied, would effectively preclude review of the issue.
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where the Legislature provides sufficient standards for the
exercise of that discretion.” The Legislature notes that the
approach it took was an alternative to merely reducing all
personal services line items by one percent, which it clearly
had the power to do, and that'the Governor was given "specific
criteria sufficiently definite to pass constitutional muster,r
thi. - i.", the direction that the reductions be "equitably al-
located" among the state agencies.

In DeArmond v. Alaska State Development Corp., 376 P.2d
717 (Alaska 1977) , che Supreme Court cited! with aoproval a
treatise tothe effect that "a legislature may delegate its non-
legislative functions and confer discretion in the administration
of the law, but may not delegate purely legislative powers in the
absence of constitutional authorization."” Id. a': 723 n.16, citing
16 CJS Constitutional Law 8 133 (1956). The Legislature has, in
this case, argued often and persuasively that the spending power
is a legislative power, and only a legislative power (with the
Governor playing a limited constitutional role through the
exercise of the veto). Thus, unless the Legislature can point
to h specific constitutional authorisation to delegate away part
of that power, the item in question must be an invalid delegation.

The Legislature points to no such constitutional pro-
vision. Ito argues at length that this cat-t is distinguishable
from a cas,g/ocitbd by the Governor, but that argoment misses the
mark. The case in question, State of Hew Mexico, ex rel.
Holmes v. State Hoard of finance, 367 P.2d 929 (N.M. 1961), held
invalid n statute delegating discretion ta an executive agency
to apportion reductions in appropriations. The Legislature
attempts to distinguish Holmes on the grounds that the reductions
there were non-mandatory, non-specific, and there was no
direction as to i-.iich type of aporopriations should be reduced.

This p::erciso of distinguishing Holmes overlooks the Governor's

-67-



B>

1|| cencral argument that the power in question here, the spending
I

2

3

4

10

12
13
11
15
16
17
10
IS
20
21
22

23

24.

25

23

20
22
30
31

32

powpr,

exercise of the power are set out with g

the

this

legislature.

power

Even assuming that the Legislature could

standards set out in the act in question

cannot be delegated at all -- even if standards for the

reat particularity by

show that

may be delegated, it is questionable whether the

arc specifically

definite. An almost .vdentical provision in a general ap-
propriation bill in 1963 was the subject of an attorney general
opinion ,in this state. The provision in question read as
follows:

The total amount appropriated from the

general fund by section 3 of this Act

57,

amount to be
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the

personal

the executive departments.
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lguide the executive,

"delegated at all.

are variously upheld or

For the reasons

Plaintiffs shall

foregoing opinion.

of

DONE at Juneau,

This is to cert

the above Memorandum of Decision

even assuming that the power could be

CONCLUSION

set out above,

Alaska,

prepare a judgment

this

the challenged appropriations

invalidated as noted above..

in conformity with fcve

1 day of May, 1983.

Walter L.

CERTIFICATION

ify that or.

Thecdore E.

Gordon E.
James L.

the above date

to:

Fleischer, Esq.

Evans, Esq.
Baldwin, Esq.

'J,(
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Sponsor: Senator Saekett BRU, Program of Subprogram”) Affected:
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EXPENDITURES/REVENUES:  (Thousands of Pol ars , .
FY 33 34*1rS r 113 "TT87- PY 68
OPERATING
100 PERSONAL SERVICES
200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING -0- -0- -0- -0- -0- -0-
TKPTTAU 0~ .-0- 0. oo 0. -o-
revenuE

GENERAL FUND
FEDERAL FUNDS
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TEMPORARY
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Department: A L S

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills)
Copy to Department (for Governor introduced bills)
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Copy to Requestor (if different from Sponsor)
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SB 469 cont"d

unanimous consent for the
.»"tee Substitute offered on
jR SENATE BILL NO. 469 (SA)

Senar.or Vic Fischer raovn
adoption of the State Al
page 2539. Without objec
was adopted.

CS FOR SENATE BILL NO. 469 (SA) was read the second time.

Senator Ray moved and asked wunanimous consent that CS FOR
SENATE BILL t<0. 469 (SA) be considered engrossed, advanced
to third reading and placed on final passage. Without objec—
tion, it was so ordered.

CS FOR SENATE BILL NO. 469 (SA) was read the third time.

The question being: "Shall CS FOR SENATE BILL NO. 469 (SA)
(credited service wunder the Public Employees” Retirement
System; efd) pass the Senate7"™ The roll was taken with the
following result:

CSSB 469 SA  3RD

Yeas: 20 Bennett,Ellason,Fahrenkamp,
Falks, Ferguson, Fischer Paul,
Fischer Vic, Gilman, Halford,
Josephson, Kelly, Kcrtt"ila, Moss,
Mulcahy, Pettyjohn, Ray, Rodey,
Sackett, Sturgulewski, Ziegler

Nays: 0

and so, CS FOR SENATE BILL NO. 469 (SA) passed the Senate.

Senator Ray moved and asked unanimous consent that the roll
call on the passage of the bill be considered the roll call
on the effective date clause. Without objection, it was so
ordered.

CS FOR SENATE BILL NO. 469 (SA) was engrossed, signed by the
President and Secretary and transmitted to the House for
consideration.

r\

r\

SENATE BILLS 1IN THIRD READING

SB 186

SENATE BILL NO. 186 (named recipient grants; efd) which was
held from May 15 was before the Senate 1in third reading.

Senator Ferguson moved and asked unanimous consent that SENATE
BILL NO. 186 be returned to second reading for the purpose
of a specific amendment. Without objection, it was so ordered.

Senator Ferguson offered Amendment No. 1:

Page 1, lines 27-29: Delete ™A CONTRACT SHALL
BE EXECUTED WITHIN 60 DAYS AFTER THE EFFECTIVE
DATE OF THE APPROPRIATION OR ALLOCAT.ON" and
Insert "A contract shall be executed within

60 days after the effective date of the appro—
priation or allocation”

Senator Ferguson moved and asked unanimous consent that Amend —
ment No. 1 be adopted. Without objection, Amendment No. 1
was adopted.

SENATE BILL NO. 186 am was before the Senate in third reading.

Senator Ray moved that SENATE BILL NO. 186 am be placed at the
bottom of the calendar. Without objection, it was so ordered.

SECOND READING OF HOUSE BILLS

HE 504

CS FOR HOUSE BILL NO. 504 (FIN) (establishing tho teacher
scholarship loan program; efd) wiX read the second time,

Senator Falks moved and asked unanimous consent for the
adoption of tho Rules Senate Committee Substitute offered on
pagu (j107. Senators Ray and Gilman objected.
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SENATE BILLS IN THIRD READING
SB 186

SENATE BILL NO. 186 am (named recipient grants; efd) was be-
tore the Senate In third reading.

Senator Ferguson moved and asked unanimous consent that SENATE
BILL NO. 186 am be returned to second reading for the purpose
of a specific amendment. Without objection, it was so ordered.

Senator Ferguson offered Amendment No. 2:

Page 1, lines 17-29 through Page 2, line 1:
restore existing language

.age 2, line 12: insert new subsection to
read: "(f) The rural areas as defined by
Al1744_.47.560(5) (A) and "(B) are exempt from
the requirements In subjection (a)-.1

Senator Ferguson moved for the adoption of Amendment No. 2.
Senator Ray asked wunanimous consent. Without objection,
Amendment No. 2 was adopted.

SENATE BILL NO. 186 an was before the Senate in third reading.

The question being: "Shall SENATE BILL NO. 186 am (named
recipient grants; efd) pass the Senate?"” The roll was taken
with the following result:

SB 1bJ AM  3RD
Yeas: 14 Bennett, Ellnson, Fahrenknmp,
Falks, Ferguson, Fischer Vic, Gilman,
Joscphson, Kerttula, Moss, Mulcahy,
Ray, Sackett, Ziegler

Nays: 6 Fischer Paul, Halford, Kelly,
Pettyjohn, Rodey, Sturgulewnkt

and so, SENATE BILL NO. 186 am passed the Senate.

SENATE JOURNAL
May 16, 1984 3119

SB 186 cont U

Senator Ray moved and asked unanimous consent that the roll
call on the passage of th.» bill be considered the roll cal
on the effective date cla"isp. Without fbjection, It wa"j so
ordered.

SENATE BILL NO. 186 am was engrossed, signed by the President
and Secretary and transmitted to the House for consideration.

CITATIONS

Senator Ray moved and asked unanimous consent that the Rules
be sus"ended and the publication requirement be waived on the

Citation In Memoriam - Lynda Michelle Farris and be taken up
as a special order of business. Without objection, it was so
ordered.

Senator Ray moved that the following citations be approved:

Honoring - Session 1V Close-up Students
by Senators Ray, Ferguson and Sturgulcwskl
Representatives Adams and Fuller

Honoring - Session V Close-up Students
by Senators Ray, Ferguson and Sturgulewski
Representatives Adams and Fuller

Honoring - Ruth Allman
Ly Rrpresortatlves M.M. Miller, Duncan,
Hnyss, Lf"ka, Cato and Fritz
Senators Ray, Ziegler, Vic Fischer,
Sturgulewski ar.d Kerttula

In Memoriam - Lynda Michelle Farris
by Senators Paul Fischer and Gilman
Roprcscntutlvcs Fritz and Malone

Without objection, the citations wore approved and referred
to the Secretary for transmittal.

UNFINISHED BUSINESS

SJR 32

Senator Fahrenknmp, Chairman, moved and asked unanimous con—
sent that the Resources Committee referral be waived on SENATE
JOINT RESOLUTION NO. 32 (proposing an amendment to the Consti —
tution of tho State of Alaska creating a fund to Finance the
construction of capital projects). Without objection, it was
so ordered,





