


THIS BILL WOULD REMOVE THE BIDDING REQUIREMENTS ON NAMED 

RECIPIENT GRANTS. ORIGINALLY, THE HAMMOND ADMINISTRATION 

INSISTED UPON THE BID REQUIREMENT. LAST YEAR, THE COURTS 

RULED IN THE LEGISLATURE VERSUS HAMMOND CASE FILE: 

IJU-80-1163-CIVIL THAT THE LEGISLATURE IS WELL WITHIN ITS 

AUTHORITY TO APPROPRIATE FUNDS DIRECTLY TO A NAMED 

RECIPIENT.

SB 186 WOULD REPEAL THE SECTION OF THE GRANTS LAW THAT 

LIMITS THE WILL OF THE LEGISLATURE TO APPROPRIATE DIRECTLY 

TO NAMED RECIPIENTS.

SB 186 WOULD ALLOW GRANTS TO NAMED RECIPIENTS TO BE TREATED 

THE SAME AS MUNICIPAL GRANTS. THE NAMED RECIPIENT GRANTEES 

ARE BOUND BY THE SAME ACCOUNTING, REPORTING AND AUDIT 

REQUIREMENTS AS MUNICIPALITIES. THIS WILL ENSURE THE GRANT 

FUNDS ARE EXPENDED ACCORDING TO THE LAW. EACH DEPARTMENT, 

WHO WILL ADMINISTER THE THE GRANTS, WILL PROVIDE CONTROL AS 

WELL AS THE DEPARTMENT OF ADMINISTRATION WHO IS RESPONSIBLE 

FOR ENSURING THE CONTRACTS ARE EXECUTED IN ACCORDANCE WITH 

THE LAW. THIS YEAR'S BUDGET CONTAINS TWO FIELD AUDITORS 

WITHIN THE DEPARTMENT OF ADMINISTRATION TO PROVIDE GREATER 

ACCOUNTABILITY. THIS SYSTEM SHOULD PROVIDE MORE THAN 

ADEQUATE CONTROLS ON THE NAMED RECIPIENT GRANTS.

THIS LEGISLATIONS WILL ALSO PROVIDE A DEGREE OF LOCAL

SB 186



CONTROL BECAUSE MOST NAMED RECIPIENT GRANTS GO TO LOCALLY 
BASED ORGANIZATIONS WHO PROVIDE NEEDED SERVICES.
THERE IS  NO FISCAL NOTE. THE ACT TAKES EFFECT IMMEDIATELY.

I  HAVE AN AMENDMENT THAT WOULD RETAIN EXISTING LAW TO 
PROVIDE THAT THE DEPARTMENTS SHALL ENTER INTO A CONTRACT 
WITHIN 60 DAYS AFTER THE EFFECTIVE DATE OF THE APPROPRIATION 
OR ALLOCATION AND TO HAVE THIS APPLY TO RURAL ALASKA.
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COMMENTS:

Under this bill, grants to name recipients are bound by the same 
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While eliminating the solicitation requirement, adequate controls 
still exist to ensure the contracts are executed according to the 
law. Thus, the Department supports this legislation.
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Bill Sheffield, Governor
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March 25, 1983

POSITION PAPER

RE: Senate Bill 186

SPONSOR: Senator Sackett

Program Effects

This bill amends AS 37.05.316, deleting the option allowing a 
Department assigned to administer a grant to a named recipient 

' to issue requests for proposals from qualified persons other 
than the named—recipient to carry out the intent and purpose of 
'.the grant.

This Department withholds comment on its position on this bill 
pending review by the Department of Law on separation of powers 
issues that were first raised by the previous Administration. 
On its face, this bill does appear to ' infringe the Executive 
branch's power to execute the implementcition of projects, 
services, and programs by limiting how it selects persons to 
provide goods and services. The process by which pul lie 
funding is awarded should be open and accountable. The request 
for proposal process is important to insure that all qualified 
persons are free to participate in the awarding of State 
grants. The RFP process also provides a check to provide some 
guarantee that projects are awarded on the basis of merit and 
that the best possible product is delivered to' satisfy the 
intent of the Legislature and th

Comments

C o m m i s s i o n e r



XX XX

186 S E NAT E ACTION 
DATE SEO PAGE

. - - v

m - -tW.S-'

i f t r r f ; - -  V '
SII 186 TITLE & SPON SOR SUMMARY 
AMENDED TITLE: SB 136AM
AN ACT RELATING TO NAMED RECIPIENT G R A N T S ; AND PROVID ING 
FOR AN E F F E CTIV E DATE

12:05 5/22/34 PAGE 1 OF 3

.

PRIME SPONSOR: SACKETT.
C O - S P O N S O R S : F E R G U S O N .
CURRENT STATUS: 5/17/84 IN <H> STATE AFFAI

i 1 2 : 05
' LEGIS L A T I V E  ACTION

3/22/84 PAGE 2 OF

03/18/83 01 0434 FIRST READING —  C O M M ITT EE REPORTS
03/30/83 02 0538 Cf\RA —  DP02, N R 0 1
05/03/84 03 2901 FIN —  DP05 NR01 . 1 ^
05/15/84 04 3094 RLS —  O T H E R 04

TAKEN UP I M MED IATELY • *>v
05/15/84 03 3094 SECOND READING ’
05/15/84 06 3094 ADVANCED TO 3RD READING BY UNAN CONS/i-H
05/16/84 10 3115 AM01 ADOPTED BY UNAN CONSENT
05/16/84 11 3118 AM02 ADOPTED BY UNAN CONSE NT
05/16/84 12 0000 ADVANCED TO 3RD READING BY UNAN CONSENT
05/15/84 07 3095 THIRD READING
05/15/84 08 3095 POSTPONED UNTIL 05/16/34 BY UNAN CONSENT
05/16/84 09 3115 RETURNED TO 2ND READING BY UNAN CONSENT
05/16/84 13 3118 PASSED BY DIV 14-06-00
05/16/84 14 3119 EFFECT IVE DATE VOTE SAME AS PASSAGE

XXX X  XX MX X XX  X XX  X XX

>B 186 HOUSE ACTION 
DATE SER PAGE

12:06 
LEGISL A T I V E  ACTION

5/22/84 PAGE 3 OF 3

)5/17/34 15 3889 FIRST READING —  COMMITTEE REPORTS 
STATE AFFAIRS 
RULES

X XX  X X X  X X X



IN THE S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  

F I R S T  J U D I C I A L  D I S T R I C T  A T  J U N E A U

A L A S K A  S T A T E  L E G I S L A T U R E  by and 
t h r o u g h  the L E G I S L A T I V E  B U D G E T  & 
A U D I T  C O M M I T T E E  of the A L A S K A  
S T A T E  LEGI S L A T U R E ;  and 
R E P R E S E N T A T I V E  J I M  DU NCAN, 
C H A I R M A N ;  S E N A T O R  G E O R G E  HOHMAN, 
V I C E - C H A I R M A N ;  R E P R E S E N T A T I V E  RUSS 
M E E K I N S ; S E N A T O R  A R L I S  
S T U R G U L E W S K I ;  R E P R E S E N T A T I V E  
P A T R I C K  J. C A R N E Y  and 
R E P R E S E N T A T I V E  R O B E R T  B E T T I S W O R T H ,

P lai n t i f f s ,

v s .

J A Y  S. HAMMOND, G o v e r n o r  of the 
S t a t e  of Alaska, a n d  W I L L I A M  R. 
HUDSON, C o m m i s s i o n e r  of the 
D e p a r t m e n t  of A d m i n i s t r a t i o n  of 
the S t a t e  of Alaska.

Defendants.

• /v v ,

No. 1 J U - 8 0 - 1 1 6 3  C i v i l

M E M O R A N D U M  OF D E C I S I O N  

T a b l e  of C o n t e n t s

I N T R O D U C T I O N

I. S E P A R A T I O N  OF POWERS

A. G e n e r a l  D i s c u s s i o n

1. B u r d e n  of Proof

2. N a t u r e  of the Pow e r  to 
D e s i g n a t e  G r a n t  R e c i p i e n t s

3. Al a s k a  C o n s t i t u t i o n a l  
H i s t o r y

4. P r o - 1 9 5 5  C ase L a w

5. C o n c l u s i o n

B. The C h a l l e n g e d  A p p r o p r i a t i o n s

5

5

5

8
12

14

17

19

C. C o n c l u s i o n 28



• 1

1
2
3

4

5 

e

7

8 
9

10

11

12

13

14 

13 

18

17

18
19

20 

21 

22

23

24

25 

23 

27 

20
29

30

31

32

T a b l e  o f  C o n t e n t s  - c o n t i n u e d

IX. F A I L U R E  T O  S T A T E  P U B L I C  P U R P O S E

A. G e n e r a l  D i s c u s s i o n

B. T h e  Challenged. A p p r o p r i a t i o n s

C. J u d i c i a l  R e m e d y

III. C O N F I N E M E N T  R E Q U I R E M E N T :  C H A N G E S
IN S U B S T A N T I V E  L A W

A. G e n e r a l  D i s c u s s i o n

B. T h e  C h a l l e n g e d  A p p r o p r i a t i o n s

C. J u d i c i a l  R e m e d y

IV. P R I V A T E  E D U C A T I O N A L  I N S T I T U T I O N S

A. S t a n d i n g

B. G e n e r a l  D i s c u s s i o n

C. T h e  C h a l l e n g e d  A p p r o p r i a t i o n s

V. U N C O N S T I T U T I O N A L  D E L E G A T I O N  OF P O W E R  

C O N C L U S I O N

32

32

34

36

3 8

38

46

58

5 9

59

6 0  

6 1

66

6 9

- 7 -



X

2
3
4

5 

e 

7

e

9

10

n
12

13

14 

13 

16 

17 

11'
19

20 

21 

22

23

24 

23 

26 

27 

20
29

30

31

32

IN T R O D U C T I O N■ ■ *

P r e s e n t l y  b e f o r e  the c o u r t  is the 77 c o u n t  c o u n t e r c l a i m  of 

d e f e n d a n t  c h a l l enging, on c o n s t i t u t i o n a l  and s t a t u t o r y  grounds,  

s c o r e s  of a p p r o p r i a t i o n s  m a d e  by the T w e l f t h  A l a s k a  L e g i s l a t u r e .  

T h e  d e f e n d a n t s  (hereinafter, ’"the Governor") hav e  a d v anced  

s e v e r a l  re a s o n s  w h y  the a p p r o p r i a t i o n s  are u n l a w f u l  and have 

m o v e d  for s u m m a r y  judgment, w h i l e  a b a n d o n i n g  in excess of 40 

p a r t i c u l a r  co unts. P l a i n t i f f s  (hereinafter, "the L e g i s l ature")  

h ave a l s o  mov e d  for s u m m a r y  judgment, w h i l e  c o n c e d i n g  that three 

of the a p p r o p r i a t i o n s  w e r e  u n c o n s t i t u t i o n a l  (though not for the
r

r e a s o n s  a d v a n c e d  by the G o v e r n o r ) . A l t h o u g h  the cro s s  m o t i o n s  

for s u m m a r y  j u d g m e n t  d i s c u s s e d  e ach a p p r o p r i a t i o n  sepa r a t e l y ,  

tne c o u r t  e s t a b l i s h e d  five p r i n c i p a l  c a t e g o r i e s  of i n f i r m i t i e s  

a l l e g e d  by the Governor, and r e q u e s t e d  that the p a r t i e s  s u b m i t

y
f u r t h e r  b r i e f i n g  w h i c h  a d d r e s s e d  the se c a t e g o r i e s .  Af t e r  

tha t  b r i e f i n g  w a s  completed, oral a r g u m e n t  was heard.

A l t h o u q h  it it n e c e s s a r y  to a d dress m a n y  a p p r o p r i a t i o n s  

i nd i v i d u a l l y ,  and w h i l e  there are c e r t a i n  e x c e p t i o n s  to the 

f o l l o w i n g ' g e n e r a l i z a t i o n s ,  this co u r t  g e n e r a l l y  finds as follows: 

1) T h o s e  a p p r o p r i a t i o n s  c h a l l e n g e d  by the G o v e r n o r  as 

v i o l a t i v e  of the s e p a r a t i o n  of powers d o c t r i n e  do not v i o l a t e

y
t hat d o c t r i n e  and thus are no t invalid for that reason;

1. To avo i d  the p o s s i b i l i t y  that it i n c o r r e c t l y  i n t e r­
p r e t e d  the G o v e r n o r ' s  case, the c o u r t  r e q u e s t e d  tha t both sides 
" i n d e p e n d e n t  • r e v i e w  the G o v e r n o r ' s  m o t i o n  for s u m m a r y  j u d g m e n t  
and d e t e r m i n e  that the cou r t  has c o r r e c t l y  i n t e r p r e t e d  the 
le gal  t h e ories p r o p o s e d  by the G o v e r n o r  and c o r r e c t l y  e n u m e r a t e d  
w h i c h  a p p r o p r i a t i o n s  are chall e n g e d  under each theory." O r d e r  
C o n t i n u i n g  H e a r i n g  Date and Requiring F u r t h e r  B r i e f i n g  7.
N e i t h e r  side has indicated d i s a g r e e m e n t  w i t h  the c a t e g o r i e s  
n o t e d  by the c o u r t  o r  w i t h  the d e t e r m i n a t i o n  of w h i c h  a p­
p r o p r i a t i o n s  should be c o n s i d e r e d  under eac h  of the cate g o r i e s .

2. M a n y  a p p r o p r i a t i o n s  are c h a l l e n g e d  for m o r e  than ore 
reason. Thus, that an a p p r o p r i a t i o n  s u r vives a s e p a r a t i o n  of 
po w e r s  a t t a c k  d o e s  no t en s u r e  its leqality; it m a y  fall for 
s o t o t h e r  reason.
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1 2) T h o s e  a p p r o p r i a t i o n s  c h a l l e n g e d  by the G o v e r n o r  for

2 f a i l u r e  to st ate a p u b l i c  p u r p o s e  do fail to state a public

3 p u r p o s e  and are thus invalid;

4 <■ M o s t  of tho s e  a p p r o p r i a t i o n s  c h a l l e n g e d  b y  the G o v e r n o r
.

5 ]b e c a u s e  they v i o l a t e d  the c o n f i n e m e n t  r e q u i r e m e n t  of a r t i c l e  II,
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se c v i o n  13 of the A l a s k a  C o n s t i t u t i o n  do v i o l a t e  t h a t  section, 

w h i l e  som e  d o  not;

4) T h o s e  a p p r o p r i a t i o n s  c h a l l e n g e d  b y  the g o v e r n o r  b e­

cau s e  they p r o v i d e d  d i r e c t  aid to p r i v a t e  e d u c a t i o n a l  i n s t i t u­

tions d i d  not p r o v i d e  d i r e c t  a i d  to p r i v a t e  e d u c a t i o n a l  i n s t i t u­

tions are thus are n o t  i n v a l i d  for t hat re ason; *
3/

5) T h e  " a p p r o p r i a t i o n "  c h a l l e n g e d  by the g o v e r n o r  as an 

i n valid d e l e g a t i o n  o f  l e g i s l a t i v e  p o w e r s  to the e x e c u t i v e  b r a n c h  

w a s  s u c h  an i n valid d e l e g a t i o n  and thus it w a s  improper.

////////////////////
// /////////////////
//// // / / // / '/ / / / / /
/////////////////
////////////////
/ / / / / / / / / / / / / / /

/ / / / / / / / / ; / / / /

/////////////
/ / / / / / / / / / / /

///////////
//////////
/////////
////////

3. Actua l l y ,  the item in q u e s t i o n  w a s  a d i r e c t i v e  in the 
a p p r o p r i a t i o n  act that $3,26 7 , 2 4 8  be r educed from the total 
p e r s o n a l  so: /ices lino items for o p e r a t i n g  e x p e n d i t u r e s  in the 
act, w h i c h  r e d u c t i o n  was to be " e q u i t a b l y  a l l o c a t e d  amo n g  the 
state a g e n c i e s  by the d i v i s i o n  of b u d g e t  a n d  man"'ge ment." S 50, 
ch. 120 S L A  1980 at 12-13. It a m o u n t e d  to a one p e r c e n t  r e d u c t i o n  
in all o c r sonal s e r v i c e  line items.
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I. SEPARAT ION’ OF  P O W E R S

A. G e n e r a l  D i s c u s s i o n

In 24 of the a p p r o p r i a t i o n s  c h a l l e n g e d  in this case, 

th e L e g i s l a t u r e  s p e c i f i c a l l y  d e s i g n a t e d  the r e c i p i e n t  of the a p­

p r o p r i a t i o n .  T h i s  was a c c o m p l i s h e d  by a p p r o p r i a t i n g  a s p e c i f i e d  

s u m  f r o m  the g e n e r a l  fun d  to a p a r t i c u l a r  e x e c u t i v e  d e p a r t m e n t  

"for p a y m e n t  as a gr a n t "  to a d e s i g n a t e d  entity, u s u a l l y  a 

p r i v a t e  n o n - p r o f i t  c o r p o r a t i o n .  The c o n t r o v e r s y  b e t w e e n  the 

p a r t i e s  is w h e t h e r  the L e g i s l a t u r e  m a y  d e s i g n a t e  the p a r t i c u l a r  

r e c i p i e n t  of the funds. T h e  G o v e r n o r  c o n t e n d s  that it m a y  net, 

that at m o s t  it m a y  a p p r o p r i a t e  sums from the q ^ n e r a l  fund .to a 

p a r t i c u l a r  d e o a r t m e n t  and s p e c i f y  the p u r p o s e  of the a p p r o p r i a­

tion. U n d e r  the G o v e r n o r ' s  theory, it wou l d  then be the task of 

the d e p a r t m e n t  to d e t e r m i n e  w h i c h  e n t i t y  fhonld r e c e i v e  the funds 

as a gran t.

1) B u r d e n  of Proof

At the outse t,  and thro u g h o u t  d i s c u s s i o n  of these  

v a r i o u s  c h a l l e n g e s ,  it is c r i t i c a l  to note and to r e m e m b e r  

that p a r t s  of the c o u n t e r c l a i m  seek to have d e c l a r e d  u n c o n­

st i t u t i o n a l  a c t s  of tne A l a s k a  L e g i slature. A  party, e v e n  the 

G o v e r n o r ,  w h o  see ks a d e c l a r a t i o n  that an act of the L e g i s l e t u r e  

is u n c o n s t i t u t i o n a l  bea r s  a h e a v y  burden. It is a x i o m a t i c  tha t 

1* vs w h i c h  have bee n  v a l i d l y  e n a c t e d  bear a p r e s u m p t i o n  of c o n­

s t i t u t i o n a l i t y :

T he c o u r t s  freauen«-_y r e i t e r a t e  that 
in the e x o r c i s e  or tnis a u t h o r i t y  
I to d e t e r m i n e  w h e t h e r  l e g islative  
e n a c t m e n t s  are c o n s t itutionalI they 
be g i n  w ith a p r e s u m p t i o n  in favor of 
v . i l M I t "  a nil that a cou r t  is not 
e m p o w e r e d  to s u b s t i t u t e  its judgment  
for that of the legi s l a t u r e  on m atters 
of policy, nor to strike down a statute 
w n i c h  is not m a n i f e s t l y  u n c o n s t i t u t i o n a l  
even though the c o u r t  m a y  c o n s i d e r  it 
unwise.

1 Sands, S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  5 2.01, at 13 f4th ed.

-5-
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1972) (emphasis a d d e d ) .

S e v e r a l  c o u r t s  fro m  other states, in d e c i s i o n s  

c o n c e r n i n g  the p o w e r  of th e g o v e r n o r  v e r s u s  t h a t  of the l e g i s­

lature, h a v e  st a t e d  that the b u r d e n  u p o n  a p a r t y  c h a l l e n g i n g  

the c o n s t i t u t i o n a l i t y  of a l e g i s l a t i v e  e n a c t m e n t  is the h i g h e s t  

b u r d e n  k n o w n  in the law: pro o f  b e y o n d  a r e a s o n a b l e  dou b t .  In

L i t c h f i e l d  E l e m e n t a r y  S c h o o l  D i s t r i c t  v. B a b b i t t , 608 P . 2d 792 

(Ariz. App. 1980) the c o u r t  noted:

No task in the a d j u d i c a t i o n  of 
c i v i l  c o n t r o v e r s i e s  is m o r e  g r a v e  
than p a s s i n g  upon the c o n s t i t u t i o n a l i t y  
o f  leg i s l a t i o n .  T h e  l e g i s l a t u r e  p o s s e s s e s  
p l e n a r y  pdw e r  to m a k e  the laws, s u b j e c t  
o n l y  to the limi t a t i o n s  of our state and 
f e d e r a l  c o n s t i t u t i o n s .  W e  face our task  
b e a r i n g  in m i n d  that the re is a strong 
p r e s u m p t i o n  s u p p o r t i n g  t h e  c o n s t i t u t i o n a l i t y  
of a l e g i s l a .  ve enactment, a n d  the p a r t y  
a s s e r t i n g  its u. c o n s t i t u t i o n a l i t y  be a r s  
the b u r d e n  of c • (rooming the p r e s u m p t i o n .  
[Citation.] Urn, n s t i t u t i o n a l i t y  m u s t  a p p e a r  
b e y o n d  a r e a s o n a b l e  d o u b t . N e w  T i m e s , I n c . 
v. A r i z o n a  Boa rd of R e g e n t s , 519 P . 2d ltS5 
(1974) .

608 P . 2d at 300 (emphasis added). In Boa r d  of R e g e n t s  v. J u d g e , 

543 P . 2d 1323 (Mont. 1976), the c o u r t  re l i e d  on s e t t l e d  l a w  to 

the e f f e c t  that

the c o n s t i t u t i o n a l i t y  of a l e g i s l a t i v e  
e n a c t m e n t  is prima facie presumed, and 
e v e r y  i n t e n d m e n t  in its favor wil l  be 
m a d e  u n l e s s  its u n c o n s t i t u t i o n a l i t y  
a p p e a r s  be y o n d  a r e a s o n a b l e  d o u b t .

543 P . 2d at 1330, g u o t i n g  St a t e  ex rel. Mills v. D i x o n , 213 P.

227, 229 (Mont. 1923) (emphasis added).

O t h e r  c o u r t s  have a d o p t e d  this same high stand a r d .

In S t a t e  ex r e l . Ilammerliill Pan e r  Co. '. La P l a n t e , 205 N . W . 2 d

784 (Wise. 1973), the c o u r t  stated:

iJnconstitutionnlity of the act m u s t  be 
d e m o n s t r a t e d  bey o n d  a r e a s o n a b l e  doubt.
E ve r y  p r e s u m p t i o n  mus t  be indulged to 
s u s t a i n  the law if a t  all p o s s i b l e  and, 
w h e r e v e r  d o u b t  ex i s t s  as to a legi s l a t i v e

- 6 -



e n a c t m e n t ' s  c o n s t i t u t i o n a l i t y ,  i't m u s t  
be r e s o l v e d  in favor of c o n s t i t u t i o n a l i t y .

i d . at 792. See a l s o  Ho p o e r  v. C i t y  of M a d i s o n , 256 N . W . 2 d  139, 

142-43 (tv*..;. 1977); W a v  v. G r a n d  Lak e  Ass'n, I n c . , 635 P ..2d

1010, 1017 (Okla. 1981); S t a t e  ex rel. Lucero v. M a r r o n , 128 P.

485, 488 (N.M. 1912).

It is n o t  c l e a r  w h e t h e r  the A l a s k a  S u p r e m e  C o u r t  w o u l d  

a d o p t  such an e x t r e m e  p r e s u m p t i o n  in favor of the c o n s t i t u t i o n­

ali t y  of v a l i d l y  e n a c t e d  legi s l a t i o n .  It has not d o n e  so to

</
date, w h i c h  s u g g e s t s  t hat it m i g h t  not. N o n e t h e l e s s ,  it has 

r e i t e r a t e d  in s e veral d e c i s i o n s  t h a t  v a l i d l y  vna’cte d  s t a t u t e s  

e n j o y  a p r e s u m p t i o n  of c o n s t i t u t i o n a l  validity, n o n /our v. 

B o n j o u r , . ' £\2d 1233, 1237 (Alaska 1979), L a r s o n  v. S t a t e ,

564 P . 2d 365, 372 (Alaska 1977). Thus, if i s t atute m a y  r e a s o n­

abl y  be consti ,ed to avo i d  unconstiutionalit.y, th6 c o u r t  m u s t  do 

so. lioffmar v. S t a t e , 404 P , 2 d  644, 646 (Alaska 1965). If a 

n a r r o w  c o n s t r u c t i o n  w i l l  a v o i d  c o n s t i t u t i o n a l  i n f i r m i t y  

" w i t h o u t  d o i n g  v i o l e n c e  to the m a n i f e s t  l e g i s l a t i v e  intent," 

such a c o n s t r u c t i o n  should be given. G o t t s c h a l k  V .  S t a t e , 575 

P . 2d 289, 296 (Alaska 1978) ;■ Sta t e  v. M u’- t i n , 532 P . 2d 316, 321 

(Alaska 1975).

W h a t e v e r  the p r e c i s e  fori ul a t i o n  of the G o v e r n o r ' s  

b u r d e n  in this case, un l e s s  he can demonstrate that the

4. U n f o r t u n a t e l y  for predict, ve purposes, the A l a s k a  
S u p r e m e  C o u r t  has not had the o c c a s . o n  to set o u t  or d i s c u s s  the 
p r o p e r  s t a n d a r d  in c a s e s  involving ;i c h a l l e n g e  by the e x e c u t i v e  
to the leg i s l a t u r e .  T h e  can e s  d i s c u s s e d  in this s ection i n­
vo l v e  eit h e r  d i s p u t e s  b e t w e e n  indi v i d u a l s  or b e t w e e n  tha state 
and an indi v i d u a l .  C o n s i d e r i n g  that in the pr e s e n t  d i s p u t e  the 
p a r t y  a t t a c k i n g  the legislation, the Go vernor, has s u b s t a n t i a l  

n s t i t u t i o n a l  po w e r s  w h i c h  an i n dividual d i s p u t a n t  d o c s  n o t  
oy, the Al a s k a  S u p r e m e  C o u r t  m i g h t  be inclined to a d o p t  the 
o r i g o r o u s •test a d o p t e d  by its sister c o u r t s ' i h  W i s c o n s i n ,  

A n t o n s ,  M o n t a n a ,  N o w  M e x i c o  (and elsewhere) as noted above. O n  
the oth e r  hand, it d i d  not do so in case3 such as Br a d n e r  v. 
H ammond, 553 P . 2d 1 (1976), a l t h o u g h  the c o u r t  d i s c u s s e d  in that 
case its "duty to reconcile, w h e n e v e r  possible, c h a l l e n g e d  
l e g i s l a t i o n  w i t h  the c o n s t i t u t i o n  by rendering a (harmonizing] 
c o n s t r u c t i o n  . . . ." Id. a t  7 n . 22.
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1 c h a l l e n g e d  l e g i s l a t i o n  is c l e a r l y  unconstitutional, it mus t  

stand.

2) M a t u r e  of the P o w e r  T o  De s i g n a t e ' G r a n t  R e c i p i e n t s  

T h e  A l a s k a  C o n s t i t u t i o n  d o e s  not s p e c i f i c a l l y  an s w e r  

the q u e s t i o n  w h e t h e r  the L e g i s l a t u r e  m a y  designate g r a n t  r e c i p­

ients. A r t i c l e  II, s e c t i o n  1 states that "(t]he l e g i s l a t i v e  

powvi • th e Sta'ie is v e s t e d  in a legislature c o n s i s t i n g  of a 

sena te . . . and a hou s e  of r e p r e s e n t a t i v e s  . . .  ." A r t i c l e

III, s e c t i o n  1 s t a t e s  tha t  "I t ] h e  e x e c utive power of the st ate 

is v e s t e d  in the g o v e r n o r . "

Thus, the l e g i s l a t i v e  pow e r  is v e s t e d‘in the L e g i s­

lat u r e  a n d  the e x e c u t i v e  po w e r  in the Governor. But is the 

d e s i g n a t i o n  of g r a n t  r e c i p i e n t s  an e x e rcise of the l e g i s l a t i v e  

pow e r  o r  of the e x e c u t i v e  p o w e r ?  T h e r e  is no d o u b t  that the 

Leqislav.ure m a y  a p p r o p r i a t e  sums to an executive d e p a r t m e n t  for 

a s t a t e d  p u r p o s e  a n d  p e r m i t  o r  r e q u i r e  the d e p a r t m e n t  to d e s i g­

nate the r e c i p i e n t .  H a y  it a l s o  desig n a t e  the r e c i p i e n t  itself?

| h e  a n s w e r  m u s t  be yes unless' the~G over n o r  3hows 

jclearly t h a t  the C o n s t i t u t i o n’ ’fo r b i d s "It7 B e c a u s e  he has not 

done so, the s e p a r a t i o n  of p o w e r s  a r g u m e n t  "must fall.

T h e  G o v e r n o r  a r g u e s  that the separation of powers  

d o c t r i n e  seeks "the a v o i d a n c e  of tyrrani cal  a g g r a n d i z e m e n t  of 

power b y  a si n g l e  b r a n c h  of g o v e r n m e n t  through the mecha.,ism of 

d i f f u s i o n  of g o v e r n m e n t a l  power s , "  citina Bradner v. H a m m o n d ,

553 P . 2d 1, 5 (Alaska 1976). T h a t  may be agreed. He then 

a l l e g e s  that the pow e r  to nam e  g r a n t  recipients is v e s t e d  in the 

e x e c u t i v e  b r a n c h  by the C o n s t i t u t i o n  and that it is n o t  a l e g i s­

lative power. I.ast, ho ar g u e s  that it cannot be shared by both 

b ranc h e s .  The- Goverr o r ’s~a n a T y s i s  xesta" cp an- u n c r p v c n  a s s u m p­

tion^ i l lT  c o n c l u d e s’ cha't^the- n a m i n g’'o l 'g r a n t 'T e t i f i f  5 n t  s " i s " aiT— * ~ ... I ~    .. •• -J* .rscj. . .........
d x e c u t i’Fe’. f u n c t i o n  -fcrecatise’"he a s s u m e s  that ‘Buch'grantTSes’ ""’enf o r c e

\:he" law s ' r'or"'<rexe'cute*"”tHe ’luws""T" BecauscT'the" a s s u m p t i o n - i s  r
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•hnproven .(and is u l t i m a t e l y  u n p e r s u a s i v e  to this c o u r t J V ' t h ^ *

G o v e r n o r  cannot, s u s t a i n  his h e a v y  b u r d e n  of s h o t i n q - that the r
(•■ 1 •—   —  • ■ • - - • .

a p p r o p r i a t i o n s  'in-question .are v i o l a t i v e  of tiie s e p a r a t i o n  fSf 

powers d o c t r i n e ?

T h e  G o v e r n o r  argues' at l e n g t h  that the C o n s t i t u t i o n  of 

Alaska v e s t e d  the power in q u e s t i o n  in the e x e c u t i v e .  H e  notes  

the framers' in t e n t  to cr e a t e  a strong executive (which is not 

disputed) and q u o t e s  from the C o n s t i t u t i o n a l  C o n v e n t i o n  P r o­

c e e d i n g s  to the ef f e c t  that the f r amers wished "to c e n t r a l i z e  

a u t h o r i t y  and r e s p o n s i b i l i t y  for the a d m i n i s t r a t i o n  of g o v e r n m e n t  

and the e n f o r c e m e n t . o f  laws in a single elected o f f i c i a l . "

A laska C o n s t i t u t i o n a l  C o n v e n t i o n  Proceedings, Dec. 16, 1955, 

C o m m e n t a r y  o n  the E x e c u t i v e  Branch Arti cle, C o m m i t t e e  P r o p o s a l  

No. 10, p. 1.

“ihe 'cr£tIcaT“(J\IeBtl'of?, however, is w h e t h e r  the d e s i g­

nation of g r a n t  r e c i p i e n t s  is a part of the a p p r o p r i a t i o n  power 

or par t  of the po w e r  to e n f o r c e  the law. No one d i s p u t e s  the 

G o v e r n o r ' s  a u t h o r i t y  to e n force or e x e c u t o  the law. Dy the same 

token, n o  o n e  should q u e s t i o n  the Leg i s l a t u r e ' s  a u t h o r i t y  to 

spend. fs"na m i n g  g r a n t’ recipient3 a .part o f the 'spending..power 

6 r  is it the e x e c ution of the law7~

T h e  term "appropriation" i3 not d e fined in the A l a s k a  

C o n s t i t u t i o n ,  but there <3 a substantial body of c a s e  law r e­

gar d i n g  the term. Ir T h o m a s  v. n o s e n . 569 P . 2d 793 (Alaska 1977) 

the S u p r e m e  C o u r t  qi otod a p p r o v i n g l y  the following d e f i n i t i o n  

from the W i s c o n s i n  S u p r e m e  C o urt's decisioii in S t a t e  ex rel. 

F i n n e g a n  v. Pemin.-mn, 2 M  N.W. 622, 62'! (1916):

An a p p r o p r i a t i o n  is the setting a s i d e  
from the public re v e n u e  of a c e r t a i n  
sum of m o n e y  for a specified o b j e c t , 
in such ma n n e r  that the executive 
o f f i c e r s  of the g o v e r n m e n t  are a u t h o r i z e d  
to use that money, and no more, for that 
object, an d no other.



I
I
I

569 P . 2d a t  796 (emphasis ad ded). The e m p h a s i z e d  l a n g u a g e  

s u g gests that the l e g i s l a t u r e  m a y  p r o p e r l y  d e s i g n a t e  a specific  

! recip i e n t .

O t h e r  d e f i n i t i o n s  s u g g e s t  the same c o n c l u s i o n .  In 

[ L e o n a r d s o n  v. M o o n , 451 P . 2d 542 (Idaho 1969), the I d a h o  S u p r e m e  

Cou r t  g l e a n e d  fro m  se v e r a l  of its e a r l i e r  ca^es the f o l l o w i n g  

d e f i n i t i o n :

T h e s e  c a s e s  d e f i n e  a n  a p p r o p r i a t i o n  as  
(1) a u t h o r i t y  from the legislature, (2) 
e x p r e s s l y  given, (3) in legal form, (4) 
to p r o p e r  o f f i c e r s ,  (5) to pay from p u b l i c  
mo n i e s ,  (6) a s p e c i f i e d  sum, and no more, 
and (7) for a s p e c i f i e d  p u r p o s e , and no 
other. • ~  <

Id. at 550 (emphasis a d d e d ) . B l a c k ' s  L a w  D i c t i o n a r y  d e f i n e s  an ̂ i
a p p r o p r i a t i o n  as follows:

T h e  a c t  by w h i c h  the l e g i s l a t i v e  d e p a r t m e n t  
of g o v e r n m e n t  d e s i g n a t e s  a p a r t i c u l a r  fund, 
or sets a s i d e  a s p e c i f i e d  p o rtion of the 
p u b l i c  r e v e n u e  or of the mon e y  in the public 
treasury, to be a p p l i e d  to some g e n e r a l  
o b j e c t  of g o v e r n m e n t a l  expenditure, or to 
some, i n d i v i d u a l  p u r c h a s e  or e x p e n s e , [citation] 
A u t h o r i t y  g i v e n  by L e g i s l a t u r e  to p r o p e r  
o f f i c e r s  to a p p l y  d i s t i n c t l y  s p e c i f i e d  sum 
from d e s i g n a t e d  fund out of treasury in 
giv e n  year for s p e c i f i e d  obj e c t  or d e m a n d  
a g a i n s t  state.

Black's L a w  D i c t i o n a r y  131 (4th ed. 1951) (emphasis added).
5/

T h o s e  a u t h o r i t i e s  are c e r t a i n l y  not d i s p o s i t i v e ,  

but they a t  lea s t  s u g g e s t  that n a m i n g  the g r antee  is a £ a r t  of 

the a p p r o p r i a t i o n  power.

As not e d  above, the a p p r o p r i a t i o n  po w e r  is c l e a r l y

///////////////
//////////////
/////////////
/ / / / / / / / / / / /

/ / / / / / / / / / /

.5. It m i g h t  be argued, for the governor, that "object" 
connov.es o n l y  the g e n e r a l  o b j e c t i v e ,  and not a s p e c i f i c  reci p i e n t .



m

1 l e g i s l a t i v e .  Art. II, § 13; Art. IX, § 12. As the S u p r e m e

2  C o u r t  of M i s s i s s i p p i  hel d  a t  the tur n  of the century, in an

3 o p i n i o n  w i d e l y  quoted:

4  ! U n d e r  al l c o n s t i t u t i o n a l  g o v e r n m e n t s
r e c o g n i z i n g  t h r e e  d i s t i n c t  and

5 i n d e p e n d e n t  m a g i s t r a c i e s ,  the c o n t r o l  
o f  the p u r s e  s t r i n g s  of g o v e r n m e n t  is

6 a l e g i s l a t i v e  function. Indeed, it is 
the s upreme l e g i s l a t i v e  pre r o g a t i v e ,

7 i n d i s p e n s a b l e  to th e i n d e p e n d e n c e  and 
i n t e g r i t y  of the L e g i s l a t u r e ,  and n o t

6 to be s u r r e n d e r e d  or bridged, save by
t he C o n s t i t u t i o n  itself, w i t h o u t  dis -  

9 tu r b i n g  the b a l a n c e  o f  this s y s t e m  and
e n d a n g e r i n g  the l i b e r t i e s  of the people.10

11 C o l b e r t  v. S t a t e , 39 So. -65, 66 (Hiss. 1905). C o l b e r t  r e a f f i r m e d

12 th e r i g h t  of the l e g i s l a t u r e  to d e t e r m i n e  "the o b j e c t s  u p o n

13 w h i c h  (public revenue] shall b e  e x p e n d e d . "  Id,

14 it is true that the A l a s k a  C o n s t i t u t i o n  g i v e s  the

g o v e r n o r  s ome s u o s t a n t i a l  c o n t r o l  o v e r  the "purse strings", the 

t e r m  use d  in C o l b e r t . M o s t  s i g n i f i c a n t l y ,  he has an i tem vet o  

p o w e r  o v e r  a p p r o p r i a t i o n s  bills. Art. II, 5 15. T h e  h i s t o r y  of 

a r t i c l e  II, s e c t i o n  15 " i n d i c a t e s  a d e s i r e  b y  the d e l e g a t e s  to 

c r e a t e  a st r o n g  e x e c u t i v e  b r a n c h  w i t h  'a strong c o n t r o l  o n  the 

p u r s e  strings' of the state.-" T h o m a s  v. R o s e n , s u p r a , 569 P. 2d 

at 795, q u o t i n g  3 P r o c e e d i n g s  of the A l a s k a  C o n s t i t u t i o n a l  C o n -

15

16

17

18

19

20 
21 
22
23

24

25 

28
27

28

29

30

31

32

v e n t i o n  1740. B u t  this c o n t r o l  is d e f i n e d  in this and o t h e r

y  r- T
s p e c i f i c  c o n s t i t u t i o n a l  p r o v i s i o n s ,  ' as C o l b e r t  notes', p h e

g o v e r n o r ' s role" regardIiicfapproptlat±0TT9-TS'~Ilmite3“to~those’’ 

^pe c i f  I'T'corisTltuffohalTunitatTo’n s'"on~tTie ' o t h e r w i s e - p l e n a r y  

l^ower of the legislature.

T h a t  the G o v e r n o r  has no m o r e  p o w e r  to r o n t r o l  a p­

p r o p r i a t i o n s  than that g i v e n  h i m  s p e c i f i c a l l y  by the C o n s t i t u t i o n  

is a ba s i c  c o n s t i t u t i o n a l  tenet:

6. For example, art. IX, 5 12 (governor to su b m i t  an n u a l  
b u d g e t ) .
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1 A c c o r d i n g  to c o n v e n t i o n a l  a p p r o a c h e s  
in c o n s t i t u t i o n a l  c o n s t r u c t i o n ,  since

2 the st a t e s  w e r e  a n t e c e d e n t  p o l i t i c a l  
e n t i t i e s  e x e r c i s i n g  g e n e r a l  p o w e r s  of

3 g o v e r n m e n t  and the U n i t e d  S t a t e s  is a 
f e d e r a t i o n  c r e a t e d  b y  the m  to ser v e

4 sp ecific, d e f i n e d  p u r p o s e s ,  the C o n g r e s s  
o f  the U n i t e d  S t a t e s  is u n d e r s t o o d  to

5 | h a v e  o n l y  s uch p o w e r s  as a r e  a f­
fi r m a t i v e l y  g r a n t e d  to it, e x p r e s s l y  
o r  b y  i m p l i c a t i o n ,  w h e r e a s  state 
l e g i s l a t u r e s  hav e  r e s i d u a l  l a w - m a k i n g  
p o w e r s  su b j e c t  o n l y  to such l i r i t a t i o n s  
as are a f f i r m a t i v e l y  i m p o s e d  b y  the 
state o r  fe d e r a l  c o n s t i t u t i o n s .
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il Sands, S u t h e r l a n d  S t a t u t o r y  C o n s t r u c t i o n  § 2.01, a t  13 (4th ed. 

1972) (emphasis added) .

3) A l a s k a  C o n s t i t u t i o n a l  H i s t o r y

T h e  A l a s k a  C o n s t i t u t i o n  c o n t a i n s  no s p e c i f i c  a f f i r m a t i v e  

l i m i t a t i o n  on the L e g i s l a t u r e ' s  p o w e r  to a p p r o p r i a t e  to a 

d e s i g n a t e d  recip i e n t .  In the s e  c i r c u m s t a n c e s ,  enCi c o n s i d e r i n g  

the d e f i n i t i o n a l  a u t h o r i t y  cit e d  a b o v e  w h i c h  s u g g e s t s  that n a m i n g  

a g r a n u e e  is p art of- the a p p r o p r i a t i o n  power, it a p p e a r s  that 

the pow e r  is l e g i s l a t i v e  b e c a u s e  it is par t  of the s p e n d i n g  power.

It is s i g n i f i c a n t  that the c o n s t i t u t i o n a l  c o n v e n t i o n  

c o u l d  hav e  i n c l u d e d  a s p e c i f i c  a f f i r m a t i v e  l i m i t a t i o n  on the 

L e g i s l a t u r e ' s  power to a p p r o p r i a t e  to a d e s i g n a t e d  n o n­

g o v e r n m e n t a l  recipie nt,  b u t  did n o t  do so. In deed, the d e l e­

g a t e s  c o n s i d e r e d  at lea s t  a pa r t i a l  b a n  on d i r e c t  g o v e r n m e n t a lt ■
g r a n t s  to pr i v a t e  i n sti tu tio ns . A l t h o u g h  the d e l e g a t e s  d i d  n o t  

d i r e c t l y  d i s c u s s  the iss ue of w h o  m i g h t  h ave had the a u t h o r i t y  

to d e s i g n a t e  p a r t i c u l a r  r e c ipients, the c o n t e x t  of their  

d i s c u s s i o n s  s u g g e s t  that they c o n s i d e r e d  the q u e s t i o n .

Th e  m a t t e r  c a m e  up in this v/ay. T h e  o r i ginaj v e r s i o n  

of w h a t  was to b e c o m e  a r t i c l e  VII, se c t i o n  1 of the c o n s t i t u t i o n  

p r o v i d e d  that "Ho m o n e y  shal'l be paid from public. fund3 for the 

d i r e c t  b e n e f i t  of any r e l i g i o u s  or o t h e r  p r i v a t e  i n s t i t u t i o n . "

6 P r o c e e d i n g s  of the C o n s t i t u t i o n a l  C o n v e n t i o n  68, C o m m i t t e e  

P r o p o s a l  No. 7, § 1 lines 6-8. T h e  c o n v e n t i o n  r e c e i v e d  c om-
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1 m u n i c a t i o n s  fro m  persons ar.d agencies c o n c e r n e d  that p r o h i b i t i n g  

the e x p e n d i t u r e  of pu b l i c  fun ds for the d i r e c t  b e n e f i t  of any 

p r i v a t e  i n s t i t u t i o n  w o u l d  ch a n g e  e x i s t i n g  p r a c t i c e  to the g r e a t  

d e t r i m e n t  of the state. E . g . , M e m o r a n d u m  of D e c e m b e r  28, 1955, 

j to the d e l e g a t e s  from Loi s  M.-Jund, A d m i n i s t r a t i v e  Director, 

A l a s k a  Dept, of H e a l t h  (unpublished files of the A l a s k a  C o n­

st i t u t i o n a l  Convention, L e g i s l a t i v e  A f f a i r s  A g e n c y  Libra r y ,  

J u n e a u ) :

T h e  A l a s k a  Depar t m e n t  of H e a l t h  
is qui t e  c o n c e r n e d  r e g a r d i n g  the p r o­
posed a r t i c l e s  in the A l a s k a  C o n s t i t u t i o n  
w h i c h  p r o h i b i t  direct gr a n t s  of p u b l i c  
funds b e n e f i c i a l  to religi.ous a n d  o t h e r  
p rivate institutions.

T h e  inclusion of a r t i c l e s  s uch as 
a re p r o posed . . . w o u l d  p r o b a b l y  r e s u l t  
in the c l o s i n g  of m a n y  h o s p i t a l s  t h r o u g h­
ou t  Al a s k a  . . . .

For the above reasons, the A l a s k a  
D e p a r t m e n t  of Health s t r o n g l y  r e c o m m e n d s  
that th ese sections or p a r t s  of s e c t i o n s  
be struck from the p r o p o s e d  S t a t e  C o n­
stitution and that no c l a u s e  be i n s e r t e d  
in the c o n s t i t u t i o n  w h i c h  w o u l d  r e s t r i c t  
the l e g i s l a t u r e  from a p p r o p r i a t i n g  m o n i e s  
to p r ivate and d e n o m i n a t i o n a l  i n s t i t u t i o n s ,  
if a pu b l i c  p u rpose was served ther eby.

\
See a l s o  M e m o r a n d u m  of D e c e m b e r  27, 1955, to the d e l e g a t e s  from

R o b e r t  N. D r u x m n n  (unpublished files of the A l a s k a  C o n s t i t u t i o n a l

C o n v e n t i o n ,  L e g i s l a t i v e  A f f a i r s  Ag e n c y  Library, J u n e a u ) . T h e

c o m m i t t e e  ha v i n g  r e s p o n s i b i l i t y  for this a r t i c l e  r e c o m m e n d e d

that the w o r d  "educational" be inserted a f t e r  the w o r d  " p rivate".

A  c o m m i t t e e  member, d e l e g a t e  R. Rolland A r m s t r o n g ,  j p e a k i n g  for

the c o m m i t t e e ,  e m phasized its intention

to take a n y  d o u b t  away on the par t  of 
this C o n v e n t i o n  of our m o t i v e s , ' a n d  we 
state that w h e r e  there are w e l f a r e  cases 
for c h i ldren in homes and w h e n  there  are  
in digents in hospitals that w e  do not w i s h  
to interfere w i t h  that p r a c t i c e  of 
helping to se rve people th r o u g h  tho se 
institutions.
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1 2 P r o c e e d i n g s  of the Alaska C o n s t i t u t i o n a l  C o n v e n t i o n  1 5 14-15 

(emphasis added) .

4) P r e - 1 9 5 5  Case L a w

I t  is s i g n i f i c a n t  to this c o u r t  tha t  the " p r a c t i c e  of 

h e l p i n g  to ser v e  p e o p l e  through . . . i n s t i t u t i o n s "  as e n d o r s e d  

by the A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  w a s  h i s t o r i c a l l y  wel l

y
e s t a b l i s h e d  in 1955, the time of that c o n v e n t i o n .  T h e r e  was  

by then a r i c h  h i s t o r y  in several states of d i r e c t  l e g i s l a t i v e  

a p p r o p r i a t i o n s  to s p e c i f i c a l l y  d e s i g n a t e d  r e c i p i e n t s .  P r e­

sumably, the d e l e g a t e s  w e r e  awa r e  of that h i s t o r y  in o t h e r  st a t e s 

as w e l l  as in the T e r r i t o r y  of Alaska. It is i n s t r u c t i v e  to 

r e v i e w  tha t  history.

In Hag e r  v. K e n t u c k y  C h i l d r e n ' s  H o m e  S o c i e t y , 83 S.W.

605 (Ky. 1904), the c o u r t  upheld the c o n s t i t u t i o n a l i t y  of a

d i r e c t  g r a n t  to the appellee, a p r i v a t e  c o r p o r a t i o n  o r g a n i z e d

for c h a r i t a b l e  purposes. The c o u r t  n o t e d  that, w h i l e  the car e

of i n d i g e n t  o r p h a n s  was g e n e r a l l y  g i v e n  o v e r  to c o u n t i e s  and

c i t i e s  by the laws of the state, "the state is not p r e c l u d e d  by

th e s e  s e v e r a l  p r o v i s i o n s  from e x e r c i s i n g  some p a r t  of the same

p o w e r  in some o t h e r  proper way." 1(3. at 606. It then w e n t  ort

to c o n s i d e r  w h e t h e r  the state c o u l d , a c t  " o t h e r w i s e  than t h r o u g h

its o w n  o f f i c e r s " .  It found t h a t ^ i t  could:

W h e n  the L e g i s l a t u r e  is a u t h o r i z e d  
to do a thing generally, and no 
p a r t i c u l a r  method is prcscribsd, it 
m a y  pursue its own c o u r s e  in the m e a n s  
a d a p t e d  to the a c c o m p l i s h m e n t  of the 
purpose.

Id. at 607. T h e  c o u r t  then w e n t  on to r e v i e w  s e veral cases,

7. T h e  M e m o r a n d u m  of D e c e m b e r  28, 1955, of Lois Jund, 
c i t e d  above, showed there wns a w e l l - e s t a b l i s h e d  history, by 
1955, of d i r e c t  g r a n t s  to hospitals in the T e r r i t o r y  of A laska.  
S e v e r a l  h o spitals, p r i v ately owned, had been the recip i e n t s  
o v e r  the years of m i l l i o n s  of dollars. Id. And the p r a c t i c e  
of a s s i s t i n g  p r i v a t e  hospitals a p p a r e n t l y  c o n t i n u e d  into s t a t e -  
hood. CJh Lien v. Cit y  of K e t c h i k a n , 303 P .2d 721 (Alaska 
1963.) (p roceeds of municipal bon d  sale could aid in c o n s t r u c t i o n  
of p r i v a t e  h o s p i t a l ) .
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from o t h e r  states as w e l l  .as Kentucky, u p h o l d i n g  the pow e r  of a 

l e g i s l a t u r e  to m a k e  d i r e c t  gr a n t s  to n o n - q o v e r n m e n t a l  e n t ities 

so long as the g r a n t  w a s  for a p u b l i c  purp ose. It c o n c l u d e d

T h e s e  authority us c l e a r l y  set tle  
that the v _ t a l  p o i n t  in all such a p­
pr o p r i a t i o n s  is w h e t h e r  the p u r p o s e  
is public; and that, if it is, it does 
not m a t t e r  w h e t h e r  the ag e n c y  t h r o u g h 
w h i c h  it is d i s p e n s e d  is public or • s 
n o t ; that the a p p r o p r i a t i o n  is not mad e  
for the agency, but for the o b j e c t  w h i c h
it serves; the test is in the end, not
in the means.

Id. at 608 (emphasis added) .

L i t e r a l l y  scores of c as e s  foll owe d H a u e r  or r e a c h e d  

the s ame r e s u l t  in the first half of this century. E x t e n s i v e  

d i s c u s s i o n  of these cases is not n e c e s s a r y  here, a l t h o u g h  o n e  

s uch case, relied on by the Legi s l a t u r e ,  is instructive. I». 

F i n a n  v. Ma yor of C u m b e r l a n d , 141 A. 269 (Md. 1928), the co u r t  

u p h e l d  the d i s b u r s a l  of funds from a t ublic bond sale for the

b u i l d i n g  and m a i n t e n a n c e  of a w i n g  of u h o s p i t a l  run by a

p r i v a t e  n o n p r o f i t  corporation. T h e  c o u r t  had no q u e s t i o n  that 

the s t a t e  (and hen c e  a m u n i c i p a l i t y ,  id. at 271), cou l d  m a k e  

su c h  a d i s b u r s a l  to a priva.to e n t i t y  as long as it v/as for a 

p u b l i c  p u r p o s e  and was done und e r  "proper l e g i s l a t i v e  a u t h o r i t y "  

(presumably, the a c t  a u t h o r i z i n g  the b ond s a l e ) :

• Long before, it had b o o n . d e c i d e d  that 
public funds m i g h t  under pr o p e r  l e g i s­
lative a u t h o r i t y  be a p p r o p r i a t e d  to
aid p rivate a g e n c i e s  p e r f o r m i n g  services 
to the commu n i t y  w h i c h  w e r e  publi c in 
nature. ( C i t a t i o n s ] . And from the 
b egin n i n g  of st ate g o v e r n m e n t  it had 
been the policy an d p r a c t i c e  to a c c o m p l i s h  
p u b l i c  purposes i n directly by 3uch mean s; 
and nil C o n s t i t u t i o n s  p r o m u l g a t e d  since 
the begin n i n g  had boon p e r f o r m e d  u n q u e s t i o n­
ably in full knowl e d g e  of this po l i c y  and 
practice, and in none wa s a n y thing inserted

• or changed to interfere. . .

Id. at 271. T h e  cou r t  w ent on to point out that a g o v e r n m e n t a l  

b o a r d  e x isted to supervise such e x penditures, and its r e p o r t  

"lists ove r  one hundred p rivate a g e n c i e s  aided, including a
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large .number of hosp i t a l s " .  Id. N o n e  of these a p p r o p r i a­

tions o r  d i s b u r s a l s  had been s u c c e s s f u l l y  c h a l l e n g e d .  See  

a lso P e o p l e  e:: rel. S t a t e  Boa r d  v. D r a d y , 115 N.E. 204 (111. 

1917).

T h e r e  w e r e  a s u b s t a n t i a l  n u m b e r  of cas e s  in the y e a r s  

i m m e d i a t e l y  b e f o r e  the Ala s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  w h i c h  

u p h e l d  d i r e c t  a p p r o p r i a t i o n s  to o r  the i s s u a n c e  of bon d s  for the 

b e n e f i t  of n o n - g o v e r n m e n t a l  a g e n c i e s .  In L e a a t  v. A d o r n o , 83

A . 2d 185, 192 (Conn. 1951), the c o u r t  r e f e r r e d  to " the v e r y  

la rge n u m b e r  of d e c i s i o n s  from o t h e r  states" whi c h  g e n e r a l l y  

i n d i c a t e d  "an o v e r w h e l m i n g  w e i g h t  of a u t h o r i t y  'in ac c o r d  w i t h  

o ur o w n  d e c i s o n s  to the eff e c t  tha t  m a i n t e n a n c e  g r a n t s  to 

c h a r i t a b l e  i n s t i t u t i o n s  for a pub l i c  p u r p o s e  are va l i d . "

In C r a i a  v. M e r c v  H o s p i t a l , 45 So. 2d 809, 819 (Hiss 

1950), the c o u r t  q u o t e d  a p p r o v i n g l y  from 51 Am. Jur. 5 390 a t  

381: "It is well settled that a p r i v a t e  a g e n c y  m a y  be u t i l i z e d

as the p i p e l i n e  t h r o u g h  w h i c h  a p u b l i c  e x p e n d i t u r e  is made,

II• • •

In J o h n s  llookins U n i v e r s i t y  v. W i l l i a m s , 8l> A. 2d 892, 

900 (Md. 1952), the c o u r t  r e v i e w e d  f ive d e c a d e s  of l e g i s l a t i v e  

a p p r o p r i a t i o n  to or a u t h o r i z a t i o n  of bonds for p r i v a t e  i n s t i t u­

tions w h i c h  c a r r i e d  out pu b l i c  purpo s e s .  It d e c l i n e d  to i n­

v a l i d a t e  a p r o c e d u r e  so firmly est a b l i s h e d .

It is true that the focus of m o s t  of the se c a s e s  —
4

and the o n e s  w h i c h  follow in thi3 s e c t i o n  —  was on w h e t h e r  the 

a p p r o p r i a t i o n s  w e r e  for a pu b l i c  p u r p o s e  or w h e t h e r  they v i o­

lated a c o n s t i t u t i o n a l  p r o h i b i t i o n  a g n i n s t  the g i v i n g  o r  l o a n i n g  

of the c r e d i t  of the state for any p r i v a t e  c o r p o r a t i o n  or

3 /

9. It is not cle a r  fvcm the o p i n i o n  w h e t h e r  the r e p o r t  
r e f e r r e d  to listed a g e ncies a i d e d  for that year only, or o v e r  
a longer period. In any event, the number of a p p r o p r i a t i o n s  is 

i m p r e s s i v e .
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a s s o c i a t i o n .  The Governor, in this section,, r a i s e s  a s e p a r a t i o n

2 of p o w e r s  claim, and n o t  these issues. B u t  the fact r emains

3 t h a t  the practice of a p p r o p r i a t i o n  of p u b l i c  funds to n o n­

4 g o v e r n m e n t a l  e n t ities was w e l l - e s t a b l i s h e d  in this c o u n t r y  at.
5 the time of the Al a s k a  C o n s t i t u t i o n a l  Conv e n t i o n ,  and these

e ca s e s  d e m o n s t r a t e  that.

7 Th e r e  is s u b s t a n t i a l  cas e  law f o l l o w i n g  the c o n­

8 s t i t u t i o n a l  c o n v e n t i o n  w h i c h  shows *-hat the p r a c t i c e  of a p p r o­

9 p r i a t i o n s  to private e n t i t i e s  continued, and that the courts

10 c o n t i n u e d  to uphold it a g a i n s t  c o n s t i t u t i o n a l  c h a l l e n g e s .  E.g.,

11 U n i t e d  C o m m u n i t y  S e r v i c e s  v. O m a h a  N a t ’l Bank, ‘77 N . W . 2 d  576,

12 5 86-87 (Neb. 1956); E z e l l e  v. C i t y  of Paducah, 441 S . W . 2 d  162,

13 164 (Ky. 1959). Cf. K e n t u c k v  Re g i o n  E i g h t  Me h t a l  H e a l t h  Board,

14
Inc. v. C o mmo nw eal th , 507 S . W . 2 d  489, 490-91 (Ky.,1974) ("mere

13 fact that c o r p o r a t i o n s  r e c e i v e  and a d m i n i s t e r  g r a n t s  of state

16
funds d o e s  not mean that they are state agen c i e s " ) ;  West v.

17
T e n n e s s e e  Housing D e v e l o p m e n t  Agency, 512 S. W . 2 d  275 (Tenn.

18
1974) (giving of sta t e  cr e d i t  not p r o h i b i t e d  if for public

19
pur pose); H e w  Jer s e v  M o r t g a g e  Fi n a n c e  A g e n c y  v. Mc Crane, 267

20
A . 2d 24 , 29 (H..T. 1970) (provisions a g a i n s t  le n d i n g  state's

21
c r e d i t  do not p r o h i b i t  g o v e r n m e n t  from e m p l o y i n g  third pe r s o n

22
or p r i v a t e  c o r p o r a t i o n  to do any lawful act w h i c h  g o v e r n m e n t  has

23
the r i g h t  to have d o n e ) .

24
5) C o n c l u s i o n

25
A g ain st  this backdrop, then, the failure  of the

26
d e l e g a t e s  to the A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  to a d o p t  a

27
s p e c i f i c  limitation on the L e g i s l a t u r e ' s  power to a p p r o p r i a t e

20
to d e s i g n a t e d  non-oovcrnmentcil r e c i p i e n t s  takes o n  a d d e d  m e a n­

29
ing. T h a t  they co uld have dcr.o so is clear. Indeed, they

30 *

31
a l m o s t  did approve language w h i c h  wou l d  have had that effect,

but s p e c i f i c a l l y  d e c l i n e d  to do so. (See d i s c u s s i o n  abo v e  at
32

12.1 Moreover, s everal oth e r  states do have c o n s t i t u t i o n a l
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p r o h i b i t i o n s  a g a i n s t  a p p r o p r i a t i o n s  to n o n - g o v e r n m e n t a l  entities, 

Leg. M e m o  19-22, and, as the L e g i s l a t u r e  argues, if the d e l e g a t e s  

w a n t e d  to p r o h i b i t  the p r a c t i c e  "they had several m o d e l s  from 

w h i c h  to c h o o s e . "  Id. at 22.

F a c e d  w i t h  s u b s t a n t i a l  a u t h o r i t y  s u p p o r t i n g  d i r e c t  

g r a n t s  to n o n - g o v e r n m e n t a l  agenc i e s ,  the G o v e r n o r  c o n c e d e s  in 

his R e p l y  M e m o r a n d u m  tha t  "the l e g i s l a t u r e  c a n  m a k e  a p p r o p r i a­

tions for c h a r i t a b l e  p u r p o s e s . "  Howev e r ,  he a t t e m p t s  to limit, 

in a s i n g l e  sentenc ,e L e g i s l a t u r e ' s  a u t h o r i t y  by asserting  

tha t  "in n o n e  of tno s e  c a s e s  w a s  the cou r t  c o n f r o n t e d  w i t h  

n u m e r o u s  approp r i a t i o n s , ,  l a r g e  sums of g e n e r a l  fund manev, and 

d u b i o u s  e n a c t m e n t  p r o c e d u r e s . "  Gov. R e p l y  5. T h e  a t t e m p t  to 

d i s t i n g u i s h  is not p e r s u a s i v e .

First, it a p p e a r s  f a c t u a l l y  to be i n c o r r e c t  in 

several r e s p e c t s .  As not e d  above, c o u r t s  u p h o i ^ i n g  these types 

Oi a p p r o p r i a t i o n s  h a v e  relied, a m o n g  o t h e r  things, on scores  

of s i m i l a r  a p p r o p r i a t i o n s  i n v o l v i n g  large sums of mone y.

Second, there is no c l a i m  her e  that any of the e n a c t­

m e n t  p r o c e d u r e s  w e r e  "dubious", m u c h  less a n y  showing of d u b i o u s  

or in any w a y  i r r e g u l a r  e n a c t m e n t  procedure! .

Finally, a n d  m o s t  imp o r t a n t l y ,  the G o v e r n o r ' s  legal  

a n a l y s i s  a p p e a r s  wrong; e v e n  if it be c o n c e d e d  that these 

a p p r o p r i a t i o n s  w e r e  ■•reater in n u m b e r  and d o l l a r  a m o u n t  than 

tho s e  up h e l d  in o t h e r  cases: W h a t  c o n s t i t u t i o n a l  pri.nciple

p e r m i t s  a few a p p r o p r i a t i o n s  to n o n - g o v e r n m e n t a l  e n t i t i e s  but 

d o e s  not p e r m i t  " n u m e r o u s "  s u c h  a p p r o p r i a t i o n s ?  W h a t  c o n­

s t i t u t i o n a l  b a s i s  is there for u p h o l d i n g  a p p r o p r i a t i o n s  of 

s ma l l  suns of public m o n e y  w h i l e  s t r i k i n g  d o w n  a p p r o p r i a t i o n s  of 

"large" sums? T h e  G o v e r n o r ' s  c o n c e s s i o n  —  w i t h o u t  some 

p r i n c i p l e d  w a y  to d r a w  the d i v i d i n g  line (and he s u g g e s t s  

none) —  e f f e c t i v e l y  c o n c e d e s  that the L e g i s l a t u r e  m a y  do w h a t  

it has a t t e m p t e d  to do w i t h o u t  v i o l a t i n g  the s e p a r a t i o n  of

- 1 8 -



1 p o w e r s  doctrine.

2 dncTerTali— of •-these-circumstances^tiiis-court.canno't'

*U7l^aljffi?stitnrtrfcori "proKXETtsT'a s“ a jriattdl-

gt^sepiiratigrr’o’f powers, d &e a p p r o p r i a t i o n  of a "spec IT led surT

3

4

5 I6
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19
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21 
22
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24
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26-

27
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31

32

fS:om~~fhe~yeiTe faTjfun.d to a. p a r t i c u l a r  e x e c u t i v e  d e p a r t m e n t  fojf 

fc'ajyment as a'^graiTtJtp. a jieslgn a t e d  n o n - g o v e r n m e n t a l  e n t i t y r

B. T h e  C h allenged A p p r o p r i a t i o n s

T h is  c o u r t  ea r l i e r  g r o u p e d  the a p p r o p r i a t i o n s  c h a l­

len g e d  und e r  the separation of po w e r s  d o c t r i n e  into two c a t e­

gories: first, grants to s p e c i f i c a l l y  d e s i g n a t e d  r e c i p i e n t s
r

w h o  p e r f o r m  c h a r i t a b l e  or c i v i c  func tions, and second, a p­

p r o p r i a t i o n s  in w h i c h  a s p e c i f i c  a g e n t  has bee n  d e s i g n a t e d  to 

p e r f o r m  a g o v e r n m e n t a l  task, or, a t  least, a p p r o p r i a t i o n s  in 

w h i c h  the s p e c i f i c a l l y  d e s i g n a t e d  r e c i p i e n t  d oes not p e r f o r m  

c h a r i t a b l e  or ci v i c  functions. W h i l e  these c a t e g o r i e s  are not 

a b s o l u t e  and their b oundaries s o m e w h a t  d i f f i c u l t  to dra w, they 

p r o v i d e  a f r a m ework for a n a l y z i n g  the c h a l l e n g e d  a p p r o p r i a t i o n s .

Und e r  the p r i n c i p l e s  set o u t  a b o v e  at pp. 3-18, all 

of the a p p r o p r i a t i o n s  in the first c a t e g o r y  s urvive the 

s e p a r a t i o n  of powers attack. W i t h o u t  e x a m i n i n g  them in detail,  

they i n v o l v e  aid for such p u r p o s e s  as p r e m n t e r n a l  m e d i c a l  care 

(FAAC 10; P r e m a t e r n a l  Home P r o j e c t  in B e t h e l ) , e m e r g e n c y  food 

for the indigent (FAAC 12; B e a n ' s  C a f e  in A n c h orage), s o c i a l  

s e r v i c e s  an d housing a s s i s t a n c e  for the e l d e r l y  (FAA* H e r i t a g e  

H o u s e  in Anchorage), aid to the v i c t i m s  of chi l d  a b u s e  (FAAC 13; 

A n c h o r a g e  Chi l d  Abu s e  Board), r e c r e a t i o n a l  c o u n s e l i n g  s e r v i c e s  

to c h i l d r e n  (FAAC 11; r.yal: Y o u t h  S e r v i c e s  in Cordova), an d 

h o u s i n g  i m p r o v e m e n t  for the p oor (FAAC 16; T l i n g i t - H a i d a  H o u s i n g  

I m p r o v e m e n t  P r o g r a m  in S o u t h e a s t  A l a s k a ) . S e v e r a l  in v o l v e  aid 

to the arts. (E . g . , F AAC 3 [Institute for A l a s k a  N a t i v e  A r t s ] ; 

F AAC 5 [Anchorage Civic Opera]; F A A C  77 [Alaska R e p e r t o r y  

Theater].) Some involve a s s i s t a n c e  to m i n o r i t y  gr o u p s  to a s s i s t

-19-



in s p e c i f i c  fields such as e m p l o y m e n t  or e d u c a t i o n .  (E . g . ,

F A A C  9 [Upper T a n a n a  D e v e l o p m e n t  Corp., for m i n o r i t y  hir e  study]; 

F A A C  11 [Alaska B l a c k  L e a d e r s h i p  C o n f e r e n c e ,  for a summer  

t u t o r i a l  p r o g r a m  for chil d r e n ] ;  F A A C  32a [MBE S e r v i c e  Centers,  

Inc., to f urther m i n o r i t y  b u s i n e s s  en t e r p r i s e s ] . )  ^ n  all ' o l

t^hese^casis", t h i s c o u r t  has b een u n a b l e  td_TiHa~CO"fls€itutional* 

^j;ho r T t y „  for the .-Gover.norJ-s p o s itio n  tiiat the .Legislature m u s t r' 

de fer~to~CTie‘Gov e r n o r  m  the s e l e c t i o n  o f .the r e c i p i e n t  of ’the- 

p u b l i c  funds in q u e s t i o n  $  —  Indeed, t h e s e  c a s e s  ap p e a r  s u b­

s t a n t i a l l y  similar to the cases m e n t i o n e d  ab o v e  fro m  o t h e r  st a t e s  

w h e r e  c o u r t s  ha^e u p h e l d  l e g i s l a t i v e  a p p r o p r i a t i o n s  to hospi t a l s ,  

e d u c a t i o n a l  i nstitutions, c o m m u n i t y  s e rvice o r g a n i z a t i o n s ,  etc. 

U n d e r  these c i r c u m s t a n c e s ,  the a p p r o p r i a t i o n s  c a n n o t  be said to 

v i o l a t e  the s e p a r a t i o n  of po w e r s  doctrine.

T h e  a p p r o p r i a t i o n s  in the second c a t e g o r y  m u s t  be 

a n a l y z e d  s e p a r a t e l y  for they i n volve s e v er al  d i f f e r e n t  issues.

1) F A A C  18

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  in F A A C .18 reads as

f o l l o w s  :

T h d  sum of $ 1 7 5 , 0 0 0  is 
a p p r o p r i a t e d  from the a e noral 
fund to the L e g i s l a t i v e  C o u n c i l  

.for a f e a sibility st udy of the 
Y u k o n  K.uskokwim Crossing.

5 225, ch. 50, S L A  J980 at p. 3<t.

T h e  G o v e r n o r  argue-!:., persuas i v e l y ,  that "the

L e g i s l a t u r e ,  by tnis a p p r o p r i a t i o n ,  has involved itself in the

r o u t i n e  e x e c u t i o n  of the law —  e n g i n e e r i n g  s t u d i e s  on a p u b l i c

w o r k s  p r o je ct  —  functions c o m m i t t e d  to" the D e p a r t m e n t  of

T r a n s p o r t a t i o n  an d P u b l i c  Facilii.ios. A  r e v i e w  of the c o n t r a c t

9. T h i s  cou r t  intends to r -.press no o p i n i o n  as to w h e t h e r  
the naming of g r a n t  r e c i p i e n t s  is sound as a m a t t e r  of good 
g o v e r n m e n t a l  p r a c t i c e  or p u b l i c  policy. T h a t  d e t e r m i n a t i o n  is 
for the L egislature.
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|
1j e n t e r e d  into by the L e g i s l a t i v e  C o u n c i l  p u r s u a n t  to this ap-

2 ; p r o p r i a t i o n  shows that the G o v e r n o r ' s  a r g u m e n t  is c o r r e c t  (see

3 | b e l o w  at p. 48) ^nd thafr._th&^Lggislature, in this instance, has

4 j i n v o l v e d  itself in the''execution*'of the laws,’ in v a d i n g  -powers ®
|  ̂ •*..___ ____ .

5 ; reserved__to the executive..

6 2) F A A C  1?

7 The r e  is an u n r e s o l v e d  factual d i s p u t e  w h i c h  p r e­

8 c l u d e s  s u m m a r y  j u d g m e n t  d i s p o s i t i o n  here. See d i s c u s s i o n

Q
i b e l o w  at p. 50-

10 3) F A A C  25

11 The a p p r o p r i a t i o n  c h a l l e n g e d  in F AA C 25 reads

12 as follows:

13

14

F a i r b a n k s  N o r t h  S tar B o r o u g h /  
A s s o c i a t i o n  for T h e  E d u c a t i o n  
of You n g  C h i l d r e n  5 20,000

15 5 286, ch. 50, S L A  1900 at p. 53.

16 It a p p e a r s  now that this a p p r o p r i a t i o n  should

17 hav e  bee n  g rou pe d —  for p u r p o s e s  of the s e p a r a t i o n  of powers

10 a r g u m e n t  —  in the fir st category. It i n v olves  a g r a n t  to a

19
p r i v a t e  n o n - p r o f i t  o r g a n i z a t i o n  for v'iat m i g h t  g e n e r a l l y  be

20
termed a civ i c  purpose. A p a r t  from the q u e s t i o n  w h e t h e r  it

21
o f f e n d s  the c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  d i r e c t  aid to

22
p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n s  (see d i s c u s s i o n  b e l o w  at p. 63)

23
it a p p e a r s  to raise issues s u b s t a n t i a l l y  similar to tho s e  c o n­

24
s i dered in the fi rst category, above. It does not  o f f e n d  the

23
s e p a r a t i o n  of powers doctr i n e .

26.
4) F AAC 35

27
Th e  a p p r o p r i a t i o n  c h a l l e n g e d  in FAAC 35 reads as

20

29

30

follows:

A l t e r n a t i v e  E n e r g y  5 3 5,500 
T e c h n i c a l  A s s i s t a n c e  Pr o g r a m

31

32

T h e  a p p r o p r i a t i o n  of 5 0 5,500 is 
to be paid as a g r a n t ' t o  
A l t e r n a t i v e  E n e r g y  T e c h n i c a l  
A s s i s t a n c e  Program, Inc. for

h ’\T , -21-■Z£
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1 !i p u b l i c  e d u c a t i o n  a n d  t e c h n i c a l

!
 assis t a n c e  s tatewide. •I
5 2 a 6, ch. 50, S L A  1980 at p. 66.

T h i s  a p p r o p r i a t i o n  i n v olves a cl o s e  q u e s t i o n

wh i c h  is d i f f i c u l t  to de cide. O n  the one hand, if the cas e s

u p h o l d i n g  gra n t s  to n o n - g o v e r n m e n t a l  e n t i t i e s  d i s c u s s e d  a t  l e n g t h

ab o v e  are r ead b r o a d l y  to i nclude not o n l y  c h a r i t a b l e  and civ i c

a g e n c i e s  but also a n y  e n t ities w h i c h  c a r r y  o u t  a p u r p o s e  w h i c h

m i g h t  p r o p e r l y  be termed "public", then it w o u l d  stand. If,

on the o t h e r  hand, they are read n a r r o w l y  to i n c l u d e  o n l y  the

t r a d i t i o n a l  types of a g e n c i e s  w h i c h  have r e c e i v e d  s uch funds

(e.g., hospitals, hom e s  for the poor, etc.), then it m i g h t  not.

T h e  G o v e r n o r  argues that the p r o v i s i o n  of

t e c h n i c a l  a s s i s t a n c e  and public e d u c a t i o n  in the field of

a l t e r n a t i v e  ene r g y  has been c o m m i t t e d  in AS 44.33.040(13) and

(14) to the execut ive . The L e g i s l a t u r e  r e s p o n d s  that the

G o v e r n o r  ren ds that s t atute  too b r o a d l y  and, even if the st a t u t e

do e s  a l l o w  the e x e c u t i v e  to c a r r y  o u t  those functions, there

i3 no c o n s t i t u t i o n a l  or s t a t u t o r y  p r o h i b i t i o n  a g a i n s t  thi3

typo of qrant. In addition, the L e g i s l a t u r e  c o n t e n d s  that
10/ •

fo r m e r  AS 37.05.315(d) is all the s t a t u t o r y  a u t h o r i t y  w h i c h

is n e c e s s a r y  for the appropr i a t i o n .

Doth p a r t i e s  ad d r e s s  former AS 37.05.315(d) in

c o n s i d e r a b l e  detail. As e n a c t e d  in 1980, it provided;

When an anount is appropriated 
or allocated to a department as 
a grant for a named recipient 
which is not a municipality, the 
department to which the appropriation 
or allocation In made shall promptly 
notify the named recipient of tha 
availability of the grant and request 
the named recipient to submit a 
proposal to provide the goods, or 
services specified in the appropriation

■iVi. vtAf

10. Now AS 37.05.316.
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act, or both, for w h i c h  the a p p r o p r i a t i o n  
or a l l o c a t i o n  is made. A t  the same 
time, the d e p a r t m e n t  m a y  issue a re q u e s t  
for p r o p o s a l s  from oth e r  q u a l i f i e d  
p e r s o n s  to p r o v i d e  the s a m e " g o o d s  or 
services, or both, in fhe same area.
Th e  d e p a r t m e n t  sha ll c o n t r a c t  with 
the na m e d  r e c i p i e n t  unless the O f f i c e  
of the Governor, w i t h  due regard for 
any local e x p e r t i s e  or expe r i e n c e  
a m o n g  those m a k i n g  proposals, d e t e r m i n e s  
that an aw a r d  of the c o n t r a c t  to a 
d i f f e r e n t  pa r t y  w o u l d  be t t e r  serve 
the p u b l i c  in terest. If the c o n t r a c t  
is aw a r d e d  to a n o t h e r  par t y  than that 
na m e d  by the leg islature, the basis  
of that a c t i o n  shall be stated in 
w r i t i n g  at the time the gra n t  is issu ed 
and a c o p y  of the w r i t t e n  statement  
s h a l l  be sent to the L e g i s l a t i v e  Budget  
and A u d i t  Commi t t e e .  A c o n t r a c t  shall 
be e x e c u t e d  w i t h i n  60 day s  after the 
e f f e c t i v e  d a t e  of the a p p r o p r i a t i o n  or 
a l l o c a t i o n .  The p u r c h a s e  of the goo d s  
or se rvices, or both, shall be in 
a c c o r d a n c e  w i t h  AS 3 7 . 0 5 . 2 3 0 U )  (C) .

In a c c o r d a n c e  w i t h  the statute, a na m e d  g r a n t  r e c i p i e n t  m i g h t  

not r e c e i v e  the grant. T h e  d e p a r t m e n t  through whi ch the gra n t  

i3 p a s s e d  must r e q u e s t  p r o p o s a l s  from oth e r  q u a l i f i e d  p e r s o n s  in 

the same area and m a y  c o n t r a c t  w i t h  one of these other q u a l i f i e d  

p e r s o n s  if it d e t e r m i n e s  that this would better serve the public  

Interest.

Th e  L e g i s l a t u r e  ar g u e s  that the e x i s t e n c e  of this 

st a t u t e  " t o t a l l y  e x t i n g u i s h e s  [the Governor's] sep ar a t i o n  of 

p o w e r s  c o m plaint", sin c e  the L e g i s l a t u r e  is not selec t i n g  

sp e c i f i c  r e c i p i e n t s  but is m e r e l y  " s p ecifying the pu r p o s e  and 

a m o u n t  o f  an a p p r o p r i a t i o n  and mailing a r e c o m m e n d a t i o n  to the 

e x e c u t i v e  ag e n c y  r e g a r d i n g  its p r e f e r e n c e  for a gra n t  r e c i p i e n t . "  

T h e  L e g i s l a t u r e  c o n c l u d e s  that the final a u t h o r i t y  to select 

r e c i p i e n t s  rests w i t h  the G o v e r n o r  as a re s u l t  of this d e l e g a­

tion, and hence th ere is no v i o l a t i o n  of sepa r a t i o n  of

/ / / / / / / / / / / / / / /

//////////////
/ / / / / / / / / / / / /
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1 I!
I! powers.

T h e  G o v e r n o r  r e s p o n d s  t h a t  the s t a t u t e  is u n c o n s t i­

tutional. He a r g u e s  that in g i v i n g  a p r e f e r e n c e  to the

5

jd e s ign ate d r e c i p i e n t  o v e r  o t h e r  e q u a l l y  q u a l i f i e d  b i d ders, thei
|Leg i s l a t u r e  "has d e n i e d  o t h e r  q u a l i f i e d  pe r s o n s  equ a l  o p p o r t u n i t y  

u n d e r  the la w." A d d i t i o n a l l y ,  the G o v e r n o r  a r g u e s  t hat the 

istatute is u n c o n s t i t u t i o n a l  b e c a u s e  it v i o l a t e s  the s e p a r a t i o n  

of p o w e r s  d o c t rine.

T h e  G o v e r n o r ' s  a r g u m e n t  that the s t a t u t e  is u n c o n­

st i t u t i o n a l  is u l t i m a t e l y  u n p e r s u a s i v e .  G i v e n  the f l e x i b i l i t y  

of the equal- p r o t e c t i o n  a n a l y s i s  m a n d a t e d  by the A l a s k a  S u p r e m e

11. T h e  Leg i s l a t u r e ,  w h i l e  t a k i n g  this posit i o n ,  is not 
p a r t i c u l a r l y  e n a m o r e d  of AS 3 7 . 0 5 . 3 1 5 ( d ) .  It r e c i t e s  the l e g i s­
lat i v e  h i s t o r y  of the s t a t u t e  s h o w i n g  that the o r i g i n a l  bill 
c o n s i s t e d  of a si n g l e  s e n t e n c e  a u t h o r i z i n g  the c o m m i s s i o n e r  of 
r e v e n u e  to d i s b u r s e  a p p r o p r i a t i o n s  for gra n t s  m a d e  b y  the L e g i s­
lature. T h e  G o v e r n o r  o p p o s e d  the bill and "a p o l i t i c a l  impasse" 
resulted. It w a s  br o k e n  by a c o m p r o m i s e  a l l e g e d l y  d r a f t e d  by 
the a t t o r n e y  g e n e r a l ' s  o f f i c e  w i t h  the G o v e r n o r ' s  ap proval:
T h e  L e g i s l a t u r e ' s  na m i n g  of a r e c i p i e n t  w o u l d  be o n l y  a r e c o m­
men d a t i o n ,  and tiro e x e c u t i v e  w o u l d  r e t a i n  final a u t h o r i t y  to 
s elect a d i f f e r e n t  r e c i p i e n t  a f t e r  a bid p r o c e s s  and u p o n  a 
s t a t e m e n t  of w r i t t e n  reasons.

Thus, the L e g i s l a t u r e  a r g u e s  that w h i l e  the s t a t u t e  is 
c o n s t i t u t i o n a l ,  it is not g ood p o lic y.  T h e  L e g i s l a t u r e  
i d e n t i f i e s  two p r o b l e m s  w i t h  it: (1) "it d e l e g a t e s  to the
G o v e r n o r  the power to r e - m a k e  d e c i s i o n s  of the L e g i s l a t u r e  w i t h  
r e s p e c t  to a p p r o p r i a t i o n s  for grants", and (2) it i n c o r p o r a t e s  
p r o c e d u r e s  t r a d i t i o n a l l y  use d  by the e x e c u t i v e  to s e l e c t  c o n­
tra cto rs  to a s s i s t  it in c a r r y i n g  o u t  the law, w h i c h  is p r e­
sum a b l y  i n a p p r o p r i a t e  in r e g a r d  to g r a n t  r e c i p i e n t s  who, the 
L e g i s l a t u r e  c o n s i s e n t l y  ar gues, e x e c u t e  no laws.

T h e  L e g i s l a t u r e  conc l u d e s :

Thus, this e s s e n t i a l  s e p a r a t i o n  of 
p o w e r s  issue need not be d e c i d e d  
by r e f e r e n c e  to the l a n g u a g e  of 
AG 3 7 . 0 5 . 3 1 3 ( d ) . T h a t  s tatute 
c o n f u s e s  ra t h e r  than c l arifies, 
and, as a p r a c t i c a l  matter, a 
d e c i s i o n  on the s e p a r a t i o n  of 
p o w e r s  issue w ill d e t e r m i n e  the • • 
fate of the statute. T h e  v a l i d i t y  
of AS 37.05.315(d) is no t the c o n­
s t i t u t i o n a l  issue b e f o r e  this court, 
it is m e r e l y  a s y m p t o m  of the dispu te.

Log. tlem. Opp. lfi .
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C o u r t  in State v. Erickson, 574 P . 2d 1, 12 (Alaska 1973) and

s u b s e q u e n t  ca ges such as C o m m e r c i a l  F i s h e r i e s  E n t r y  C o m m i s s i o n  v.

3 Apoke d a k ,  606 P . 2d 1255, 1264 (Alaska 1930) —  cases w h i c h  are

4
*

not eve n  cited m u c h  less a p p l i e d  here by the G o v e r n o r  —  it

5

.
c a n n o t  be c o n c l u d e d  that this 'statute o f f e n d s  equal protection.

6 The s t a t u t e  also d o e s  n o t  o f f e n d  the s e p a r a t i o n  of powers

7

e

d o c t r i n e ,  ftf, as fou n d  above, the pow e r  to name g r a n t  reci p i e n t s '’ 

is  a " p a r t  of the s p e n d i n g " p o w e r , then it m u s t  f o l l o w  t h a t * a” T‘
9 i t a t u b e  b y  w h i c h  the L e g i s l a t u r e  shares this pow e r  w i t h  the

10 E x e c u t i v e  c a n n o t  e h c r O & c h - upo n  the G o v e r n o r 1s ^powers f  C o n s i d e r­

11 ing too the heavy b u r d e n  of s howing the u n c o n s t i t u t i o n a l i t y  of

12 c h a l l e n g e d  legislation, this c o u r t  c o n c l u d e s  that f ormer

13 AS 37.05.315(d) m u s t  stand.

14
Returning to c o n s i d e r a t i o n  of F A A C  35, the G o v e r n o r ' s

15
re a d i n g  of AS 44.33.040(13) and (14) a p p e a r s  corr ect, to the

16
e x t e n t  that those s e c t i o n s  a p p e a r  to g ive to the e x e c u t i v e  the

17
a u t h o r i t y  to pr o v i d e  techn i c a l  a s s i s t a n c e  an d p u b l i c  e d u c a t i o n

18
in the field of a l t e r n a t i v e  energy. But it also a p p e a r s  true

19
that n e i t h e r  theje s e c t i o n s  nor any other statute —  nor c o n­

20
s t i t u t i o n a l  provi s i o n  —  p r o h i b i t s  the L e g i s l a t u r e  from m a k i n g

21
the type of qrant in quest i o n .  Further, giv e n  the p r e s u m p t i o n

22
in favor of c o n s t i t u t i o n a l i t y  of legi s l a t i v e  acts, inclu d i n g

23
a p p r o p r . a t i o n s , it seems pr o p e r  to read b r o a d l y  the cas e s  cit e d

24
abov e, i uch a reading would uphold gr a n t s  to n o n - g o v e r n m c n t a l

25
a g e n c i e s  as long as a public pu r p o s e  wer e  involved. Finally, to

23
the e x t e n t  that s t a t u t o r y  a u t h o r i t y  is necessary, it is p r o v i d e d

27
by AS 3 7 . 0 5 . 3 1 5 ( d ) .

20

29

30

31

32

This c o n c l u s i o n  that this a p p r o p r i a t i o n  d oes not 

v i o l a t e  .the s e paration of powers d o c t r i n e  is r e i n f o r c e d  by the 

fact that the G o v e r n o r  still w i e l d s  c o n s i d e r a b l e  c o n s t i t u t i o n a 1 

p o w e r  w i t h  respect to such appropr i a t i o n s :  He ca:; v eto them. 

Moreo v e r ,  he can do so on an item basis. Thus, w h i l e  the issue

.L* • — 25 —



is close, this r e s o l u t i o n  o f  it l e a v e s  e a c h  of the c o n t e s t i n g  

p a r t i e s  w i t h  s u b s t a n t i a l  p o w e r s  in the area.

5) F A A C  37

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  in F A A C  37 rea d s  as 

f ollows: .

D e p a r t m e n t  of N a t u r a l  R e s o u r c e s

K u s k o k w i m  N a t i v e  A s s o c i a t i o n  —
A g r i c u l t u r e  5200,0

K o y o k o n  D e v e l o p m e n t  C o r p o r a t i o n  —
A g r i c u l t u r e  $ 2 0 0,000

It is the i n t e n t  of the L e g i s l a t u r e  that  
the a p p r o p r i a t i o n s  to the K u s k o k w i m  N a t i v e  
A s s o c i a t i o n  and K o y o k o n  D e v e l o p m e n t  
C o r p o r a t i o n  be used for the p u r c h a s e  of 
D-6 b u l l d o z e r s  or the i r  e q u iva le nt, and 
for land c l e a r i n g  and o t h e r  e x p e n s e  
r e l a t i n g  to a g r i c u l t u r e .

5 286, ch. 50, S L A  1980 at p. 67.

T h e  issue p r e s e n t e d  h e r e  is s i m i l a r  to that 

p r e s e n t e d  in F A A C  35, and r e s o l u t i o n  a g a i n  is d i f f i c u l t .  It is 

true, as the G o v e r n o r  argues, t h a t  the L e g i s l a t u r e  ha s a u t h o r i z e d  

the D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  "to d i r e c t  e x p e r i m e n t a l  w o r k  

to d e v e l o p  the a g r i c u l t u r a l  i n d u s t r y  in the state" p u r s u a n t  to 

AS 0 3 .05.010. Howev e r ,  therfe a p p e a r s  to be no s t a t u t o r y  or 

c o n s t i t u t i o n a l  i m p e d i m e n t  to a g r a n t  to a n o n - g o v e r n m e n t a l  

entity, t h r o u g h  the d e p a r t m e n t  w h i c h  has a u t h o r i t y  in the area, ' 

to p e r f o r m  an a c t  w h i c h  has a p u b l i c  purpose. For this reason, 

a nd t h o s e  a d d i t i o n a l l y  set out in the d i s c u s s i o n  of F AAC 35 

above, this a p p r o p r i a t i o n  d oes n ot o f f e n d  the s e p a r a t i o n  of 

p o w e r s  doctr i n e .

r , ) FAAC -12

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  in F A A C  42 reads as

follows:

F a i r b a n k s
F a i r b a n k s  D e v e l o p m e n t  A u t h o r i t y  $500,000  

5 286, Ch. 50, S L A  1900 at p. 77,

- 2 6 -
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'The F a i r b a n k s  D e v e l o p m e n t  A u t h o r i t y  is a p r i v a t e  

n o n - p r o f i t  corp o r a t i o n  formed for the p u rpose of d i r e c t i n g  the 

urb a n  r e d e v e l o p m e n t  of F airbanks. As the a g r e e m e n t  b e t w e e n  the 

D e p a r t m e n t  of A d m i n i f t r a t i o n  and the C i t y  of F a i r b a n k s  provided,

!] the g r i n t  "would p r o v i d e  a p o o l  of m o n e y  to l e v e r a g e  p r i v a t e  

d o l l a r s  for maj o r  d e v e l o p m e n t s  w h i c h  w o u l d  i n clude m a l l s , p a r k i n g 

s t r uctures, civic o r  c o n v e n t i o n  centers." Leg. Ex. 42b (p. 1 of 

S t a n d a r d  A g r e e m e n t  F o r m  For M u n i c i p a l  G r a n t s ) .

As w i t h  the two p r e v i o u s  a p p r o p r i a t i o n s ,  the 

G o v e r n o r  argues that a st a t u t e  (here AS 44.33.020) a u t h o r i z e s  a 

p a r t i c u l a r  execu t i v e  d e p a r t m e n t  to ca r r y  out the functions w h i c h  

the L e g i s l a t u r e  has h e r e  a s s i g n e d  to a n o n - g o v e r n m e n t a l  e n t i t y  

th r o u g h  a gra n t  to that entity. It is not c l e a r  that the s tatute 

cit e d  a c t u a l l y  gives to the D e p a r t m e n t  of C o m m e r c e  and E c o n o m i c  

D e v e l o p m e n t  the a u t h o r i t y  w h i c h  the G o v e r n o r  c l a i m s  it does. 

jBut a s s u m i n g  r~ a ig u e n d u , ilia  I  the ' c laim is c o r r e c t , ’ t here'Ts" no~ r  

s h o w i n g  that th e . L e g i s lature, is jro.hibi'.ed) as a. m a t t e r " o F  ^  

'separ ation of powers, from a p p r e c i a t i n g .  m o n e y ^ t p“Fe~p'aia' as "a 

g r a n t - to a n o n - g o v e r n m e n t a l  e n t i t y  to. car r y  o u t  th o s e  "Junctions7 

  7) FAA C  4 4 1

Th e a p p r o p r i a t i o n  chall e n g e d  in F A A C  44 reads as

f o l l o w s :

V i c t o r y / E u r e k a  E l e c t r i c  Line $ 3 0 0 , 0 0 0

T h e  a p p r o p r i a t i o n  for the V i c t o r y / E u r e k a  
E l e c t r i c  Line is to be paid to the 
M C A  Ma t - S u  E l e c t r i c a l  A s s o c i a t i o n .

5 286, ch. 5 0 , SLA 1.900 at p. 79.

For the reasons set o u t  in the d i s c u s s i o n  of the 

th ree p r e c e d i n g  a p p r o priations, this a p p r o p r i a t i o n  doe s  not 

ap p e a r  to offend the s e par at ion  o f  powers doctrine, although, 

like the others, it p r e sents a clo s e  question. H o w ever, the 

G o v e r n o r  raises a n other objection, namely, that the L e g i s l a t u r e

- 2 7 -
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h a s  pa s s e d  the g r a n t  in q u e s t i o n  " t h r o u g h  a ‘gen e r a l  law m u n i c i­

p a l i t y  w hi c h  has n o t  a s s u m e d  the pov/er to p r o v i d e  the s e r v i c e s  

c a l l e d  for in the a p p r o p r i a t i o n s  ac t . "  T h e  G o v e r n o r  ar g u e s  that, 

b y  d o i n g  this, the L e g i s l a t u r e  has "usurped" the p o w e r  of the 

: e l e c t o r a t e  r e s i d i n g  in the m u n i c i p a l i t y .  D e c a u s e  the M a t - S u  

B o r o u g h  has not a s s u m e d  the p o w e r  to p r o v i d e  light, pov/er and 

h e a t  und e r  AS 2 9 . 4 8 . 0 3 0  in the area o u t s i d e  cities, and b e c a u s e  

to a s s u m e  the pow e r  to p r o v i d e  e l e c t r i c  se r v i c e  the p r o c e d u r e  

set o u t  in AS 2 9 . 3 8 . 0 4 0  and .050 m u s t  be f o l l o w e d  (which r e q u i r e ,  

v o t e r  a p p r o v a l  b e f o r e  a s s u m p t i o n  of the pov/er), the a p p r o p r i a t i o n  

should not stand.

T h e  L e g i s l a t u r e  d ocs not r espond to this a r g u m e n t .

W h i l e  it m a y  w e l l  be c o r rect, i s is n o t  c l e a r  that the G o v e r n o r

has s t a n d i n g  to r a i s e  the a r g u m e n t  that the a p p r o p r i a t i o n  us u r p s 

the p o w e r s  of v o t e r s  r e s i d i n g  in the a f f e c t e d  mun i c i p a l i t y .  

M o r e o v e r ,  the issue doe s  n o t  involve the s e p a r a t i o n  of pov/ers 

b e t w e e n  the G o v e r n o r  and the L e g i s lature, a n d  thus need not be 

c o n s i d e r e d  further here.

8) FAA C  58, 66 and 67

The L e g i s l a t u r e  c o n c e d e s  that the a p p r o p r i a t i o n s  

in F AA C 58, GC> and 67 are invalid. Log. Supp. Mem. 41-42. T h e  

c o n c e s s i o n  is based on a v i o l a t i o n  of the c o n f i n e m e n t  r e q u i r e m e n t  

(that is, the se a p p r o p r i a t i o n s  e f l - w t  c h a n g e s  in s u b s t a n t i v e  l a w

w h i c h  c a n  be a c c o m p l i s h e d  o n l y  by a m e n d i n g  e x i s t i n g  statutes, : t

by an a p p r o p r i a t i o n  —  see Par t  III below) and not b e c a u s e  they 

v i o l a t e  the s e p a r a t i o n  of powers d o c t r i n e ,  non e t h e l e s s ,  g i v e n  

this c o n cession, it a p p e a r s  u n n e c e s s a r y  further to c o n s i d e r  

the s e  a p p r o p r i a t i o n s .

C . C o n c l u s i o n • •

V i r t u a l l y  al l of the appropriations c h a l l e n g e d  

as v i o l a t i v e  of the s e p a r a t i o n  of po w e r s  d o c t r i n e  thus are u p­

held -by this court. T h a t  res u l t  f o llows from s evera l p r o p o s i t i o n s

r • -• a ■ -28-
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e s t a b l i s h e d  a b o v e :

1) A p a r t y  s e e k i n g  t o  o v e r t u r n  a l e g i s l a t i v e  

e n a c t m e n t  a s  u n c o n s t i t u t i o n a l  b e a r s  a  v e r y  h e a v y  b u r d e n ;

2) Th e  l e g i s l a t i v e  p r a c t i c e  o f  m a k i n g  g r a n t s  

t o  named  n o n - g o v e r n m e n t a l  r e c i p i e n t s  w as  w e l l  e s t a b l i s h e d  i n  

t h i s  c o u n t r y  a n d  i n  t h e  T e r r i t o r y  o f  A l a s k a  b e f o r e  1 9 55 ;

3) Th e  f r a m e r s  o f  t h e  A l a s k a  C o n s t i t u t i o n  h a d  

t h e  o p p o r t u n i t y  t o  p r o h i b i t  g r a n t s  by  t h e  L e g i s J  c u r e  t o  named 

n o n - g o v e r n m e n t a l  r e c i p i e n t s ,  b u t  c h o s e  n o t  t o  do  s o ;  an d

YRe ' "power t o  name g T a n t _r e c i p i ‘̂ h t s  i s  t h u s  "  

c o n i i t i t u t l o n a  11 y  a  p a r t  o f  t h e  s p e n d i n g " p o w e r ' , ' a n c T h e n c e  i s  

^ e g i u i a t i v e f -

T h u s ,  t h e  G o v e r n o r  h a s  n o t  e t  h i s  h e a v y  b u r d e n  

a n d  t h e  l e g i s l a t i o n  m u s t  s t a n d .

The  L e g i s l a t u r e ' s  a r g u m e n t ,  w h i l e  b r o a d e r  an d  

t h e o r e t i c a l l y  m o r e  a p p e a l i n g  t h a n  t h i s  a p p r o a c h ,  h a s  b e e n  

d i f f i c u l t  f o r  t h i s  c o u r t  t o  a p p l y .  T h e  L e g i s l a t u r e  a c k n o w l e d g e s  

t h a t  " t h e r e  a r e  many a c t i v i t i e s  w h i c h ,  by  t h e i r  n a t u r e ,  m u s t  b e  

p e r f o r m e d  u n d e r  t h e  s o v e r e i g n  p o w e r  o f  t h e  s t a t e  an d  u n d e r  t h e  

d i r e c * -  s u p e r v i s i o n  o f  t h e  G o v e r n o r . "  L e g .  S u p p .  Mem. 1 1 .  T h u s ,  

f o r  e x a m p l e ,  i t  e s c h e w s  t h e  p o w e r  t o  make  g r a n t s  t o  p r i v a t e  

e n t i t i e s  t o

r e g u l a t e  u t i l i t i e s ,  l i c e n s e  
m o r t i c i a n s ,  r e g i s t e r  m o t b r  , 
v e h i c l e s ,  e n f o r c e  f i s h  a n d  
game  l a w s ,  p o l i c e  t h e  h i g h w a y s  
[ a n d |  c o l l e c t  t a x e s  . . . .

L e g .  R e p .  Mem. 7 .  I t  w o u l d  s t r i c t l y  l i m i t  t h e s e ,  h o w e v e r ,  t o

" i n h e r e n t l y  g o v e r n m e n t a l  f u n c t i o n s . "  I d .  S i n c e  t h e  f u n c t i o n s

i n  q u e s t i o n  a r e  n o t  t o r e  g o v e r n m e n t a l  f u n c t i o n s ,  t h e y  may be

p e r i o r m e d  by  t h e  p r i v a t e  g r a n t e e s  named by t h e  L e g i s l a t u r e .

W h i l e  t h i s  d i v i d i n g  l i n e  i s  a t t r a c t i v e ,  i t s  

a p p l i c a t i o n  i s  d i f f i c u l t .  I s  l a r g e  s c a l e  u r b a n  r e d e v e l o p m e n t  a 

g o v e r n m e n t a l  f u n c t i o n ?  Wha t  a b o u t  t h e  p r o v i s i o n  o f  e l e c t r i c
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po v / e r  i n  r e m o t e  a r e a s  w h e r e  t h e  p r o v i s i o n  o f  p o w e r  by  p r i v a t e  

u t i l i t i e s  h a s  p r o v e n  o v e r  y e a r s  t o  b e  e c o n o m i c a l l y  u n f e a s i b l e ?

To some t h e s e  m i g h t  c o n s t i t u t e  " b a s i c ” s e r v i c e s  o r  g c e r n m e n t a l  

a c t i v i t i e s ;  t o  o t h e r s ,  t h e y  m i g h t  n o t .  - T h u s ,  w h i l e  t h i s  c o u r t  

r e a c h e s  t h e  r e s u l t  u r g e d  b y  t h e  L e g i s l a t u r e  o n  t h e  s e p a r a t i o n  o f  

p o w e r s  i s s u e ,  t h a t  r e s u l t  i s  r e a c h e d  m o r e  b e c a u s e  t h e  G o v e r n o r  

h a s  n o t  o v e r c o m e  t h e  p r e s u m p t i o n  o f  c o n s t i t u t i o n a l i t y  w h i c h  

a t t a c h e s  t o  l e g i s l a t i o n  a n d  l e s s  b e c a u s e  o f  a  c o m p l e t e  a c c e p t a n c e  

o f  t h e  " i n h e r e n t  g o v e r n m e n t a l  f u n c t i o n s "  t h e o r y  o f  t h e  L e g i s ­

l a t u r e .  T h a t  t h e o r y  i s  h e l p f u l ,  b u t  i t  i s  n o t  d i s p o s i t i v e ,

e s p e c i a l l y  i n  t h e  c l o s e  c a s e s .

F o r  s o m e w h a t  s i m i l a r  r e a s o n s ,  t h i s  c o u r t  h a s  b e e n  

u n a b l e  t c  r e l y  e x t e n s i v e l y  an t h e  a n a l y s i s  i n  C h a d h a  v .  Cmm iq r a -  

t i o n  a n d  N a t u r a l i z a t i o n  S e r v i c e , 634 F . 2 d  408 ( 9 t h  C i r .  I 9 6 0 ) ,  

a n d  o t h e r  c a s e s  c i t e d  b y  t h e  p a r t i 3 S .  W h i l e  t h e  g e n e r a l  

d i s c u s r  . on  o f  i-' ie s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  w h i c h  i s  f o u n d  

i n  C h a f h a  i s  e x t . r e m > l y  h e l p f u l ,  s e e  i d .  a t  , 4 2 2 - 2 5 ,  a p p l i c a t i o n  

o f  i t  .o  t h e  s e v e r a l  f a c t  p a t t e r n s  p r e s e n t e d  by  t h e .  24 c o n t e s t e d  

c o u n t e r c l a i m s  h e r e  y i e l d s  no c e r t a i n  a n s w e r s .  As w i t h  so  many

a s p e c t s  o f  t h i s  c a s e ,  t h e  s e p a r a t i o n  o f  p o w e r s  i s s u e  a p p e a r s  t o

r e s i s t  a p p l i c a t i o n  o f  g e n e r a l  p r i n c i p l e s .  P e r h a p s  t h e  i n s t a n t

c a s e  i s  c o v e r e d  by  C h a d h a 1s  w a r n i n g  t h a t
-  1  Ml . -n r , M g v J ?
r C o u r t s  c a n n o t ,  h o w e v e r ,

p a r s e  e v e r y  a l l o c a t i o n  o f  po w er  
u n d e r  t h e  s e p a r a t i o n  d o c t r i n e . -  
We a r e  n o t  t h e  i d e a l  a r b i t e r s  
o f  o f f i c i a n t  a d m i n i s t r a t i o n  i n  
many  i n s t a r c c s  b e c a u s e  we a r e  
n o t  c o n s t i t u t e d  t o  c h o o s e  ar .d |
t o  a p p l y  o p t i m a l  t h e o r i e s  o f  -,
p o l i t i c a l  a n d  o r g a n i z a t i o n a l  j
s c i e n c e  a p p l i c a b l e  t o  t h e  r o u t i n e  .

^  . o p e r a t i o n  o f  t h e  G o v e r n m e n t .  ___

I d .  a t  4 2 4 .  I n  t h o s e  c i r c u m s t a n c e s " " B a s i n g  t h e  o u t c o m e  on  t h e  

d e t e r m i n a t i o n  t h a t  t h e  G o v e r n o r  h a s  n o t  m o t  h i s  h i g h  b u r d e n  o f

I

p r o o f  b e c a u s e  o f  t h e  h i s t o r y  o f  t i e  C o n s t i t u t i o n a l  C o n v e n t i o n  

a n d  t h e  d e v e l o p m e n t  o f  r e l e v a n t  c a s e  l a w  s e e m s  much moro





i A.  G e n e r a l  D i s c u s s i o n

Th e  G o v e r n o r ,  c h a l l e n g e s  f o u r  a p p r o p r i a t i o n s  o n  t h e  

! b a s i s  t h a t  t h e  a p p r o p r i a t i o n s  d i d  n o t  s t a t e  a  p u b l i c  p u r p o s e ,  

i T h i s  r e q u i r e m e n t  i s  s t a t u t o r y  a n d  n o t  c o n s t i t u t i o n a l .  A l t h o u g h  

j t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  t h a t  M[ n ] o  t a x  s h a l l  b e  l e v i e d ,  

o r  a p p r o p r i a t i o n  o f  p u b l i c  m o ney  m a d e ,  o r  p u b l i c  p r o p e r t y  t r a n s ­

f e r r e d ,  n o r  s h a l l  t h e  p u b l i c  c r e d i t  b e  u s e d ,  e x c e p t  f o r  a  p u b l i c  

■ p u r p o s e " ,  A r t .  IX ,  § 6 , t h e s e  a p p r o p r i a t i o n s  a r e  n o t  c h a l l e n g e d  

a s  v i o l a t i v e  o f  t h i s  s e c t i o n .  T h a t  i s ,  i t  i s  c o n c e d e d  t h a t  t h e  

money  w as  t o  b e  u s e d  ( a n d  w as  u s e d )  f o r  p u b l i c  p u r p o s e s .  R a t h e r ,  

t h e  a p p r o p r i a t i o n s  a r e  c h a l l e n g e d  a s  v i o l a t i v e  o f  2 4 . 3 0 . 0 3 0 , .  

T h a t  s t a t u t e  p r o v i d e s :

B i l l s  f o r  a p p r o p r i a t i o n s  s h a l l  be  
c o n f i n e d  t o  a p p r o p r i a t i o n s  a n d  s h a l l  
i n c l u d e  t h e  a m o u n t  i n v o l v e d  a n d  

9aqi%toB.e,- m e t h o d ,  m a n n e r  a n d  o t h e r  
r e l a t e d  c o n d i t i o n s  o f  p a y m e n t .

( e m p h a s i s  a d d e d )  . Th e  L e g i s l a t u r e  c o n c e d e s  t h  *•. i f  t h e r e  w e r e  

no  s t a t j m e n t  o f  p u r p o s e  w h a t s o e v e r ,  " t h e  a p p r o p r  . a t i o n  w o u ld  

c o n s t i t u t e  a n  i n v a l i d  d e l e g a t i o n  o f  a p p r o p r i a t i o n  p o w e r  t o  t h e  

G o v e r n o r "  a n d  t h u s  t . i e  a p p r o p r i a t i o n  w o u l d  b e  i n v a l i d .

A r e v i e w  o f  t h e  a p p r o p r i a t i o n s  i n v o l v e d  m a k e s  i t  c l e a r  

t h a t  t h e r e  i s  no s t a t e m e n t  o f  p u r p o s e  s e t  o u t  f o r  e a c h  a p p r o p r i ­

a t i o n .  T h e  L e g i s l a t u r e  a t t e m p t s  t o  r e m e d y  t h i s  f a i l u r e  by  

a r g u i n g  t h a t  when  . an  a p p r o p r i a t i o n  i s  t o  a  r e c i p i e n t  t h a t  p e r ­

f o r m s  a  n a r r o w  r a n g e  o f  s e r v i c e s ,  t h i s  d e s i g n a t i o n  o f  t h e  r e c i p ­

i e n t  may b e  a  s u f f i c i e n t  s t a t e m e n t  o f  p u r p o s e .  F o r  e x a m p l e ,  a  

g r a n t  t o  A l a s k a  p o m i - S u p p o r t i v e  I l o n r s ,  I n c .  i s  o b v i o u s l y  f o r  t h e  

p u r p o s e  o f  s u p p o r t i n a  t h e  f u n c t i o n s  p e r f o r m e d  by t h i s  o r g a n i z a ­

t i o n ,  w h i c h  a r e  q u i t e  l i m i t e d .  T h u s ,  t h e  L e g i s l a t u r e  r e a s o n s ,  

n a m i n g  t h e  r e c i p i e n t  may b e  a  s u f f i c i e n t  s t a t e m e n t  o f  t h e  p u r p o s e  

i f  U 19 r e c i p i e n t  p e r f o r m s  a  s p e c i f i c  a n d  l i m i t e d '  f u n c t i o n .

T h i s  a r g u m e n t  i s  n o t  p e r s u a s i v e .  I f  i t  w e r e  c o r r e c t ,  t h e

II.’ FA I L U R E  TO STATE P U B L I C  P U R P O S E
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s p e c i f i c  s t a t u t o r y  r e q u i r e m e n t  f o u n d  i n  AS 2 4 . 3 0 . 0 3 0  t h a t  t h e  

; p u r p o s e  o f  t h e  a p p r o p r i a t i o n  b e  s t a t e d  w o u l d  i n . a l m o s t  a l l  

i n s t a n c e s  b e  a n u l l i t y .  I n  m a n y ,  i f  n o t  m o s t ,  c a s e s  o f  a p p r o p r i ­

a t i o n s ,  a  r e v i e w i n g  c o u r t  ( o r  t h e  e x e c u t i v e )  c o u l d  p o s t u l a t e  

i t h a t  t h e  p u r p o s e  o f  t h e  a p p r o p r i a t i o n  t o  a g o v e r n m e n t a l  a g e n c y  

o r  to-  a p a r t i c u l a r  n o n - g o v e r n m e n t a l  e n t i t y  w a s  t o  c a r r y  o u t  - t h e  

p u r p o s e  f o r  w h i c h  t h a t  a g e n c y  o r  e n t i t y  wa s  c r e a t e d ?  i f  t h e  

f u n c t i o n s  w e r e  s u f f i c i e n t l y  n a r r o w ,  no  p u b l i c  p u r p o s e  w o u l d  n e e d  

t o  b e  i n c l u d e d  i n  t h e  l e g i s l a t i o n .  B u t  t h i s  i s  n o t  w h a t  t h e  

s t a t u t e  s a y s .  I t  s a y s  t h a t  t h e  a p p r o p r i a t i o n  b i l l  " s h a l l  i n ­

c l u d e  . . . t h e  p u r p o s e  . . .  o f  t h e  p a y m e n t "

Th e  L e g i s l a t u r e  m a k e s  s e v e r a l  o t h e r  a r g u m e r  s  c o n c e r n ­

i n g  t h i s  s t a t u t o r y  r e q u i r e m e n t ,  n o n e  o f  w h i c h  i s  p e r s u a s i v e .  I t  

n o t e s  t h a t  t h e  G o v e r n o r  d i s b u r s e d  t h e  f u n d s  i n  e v e r y  c a s e ,  

a r g u i n g  t h a t  h e  wno a b l e  t o  a s c e r t a i n  " w i t h  p r e c i s i o n "  t h e  

p u r p o s e  o f  t h e  a p p r o p r i a t i o n .  F i r s t ,  t h a t  i s  b a l d  s p e c u l a t i o n .  

S e c o n d ,  an d  m o r e  i m p o r t a n t l y ,  w h e t h e r  t h e  G o v e r n o r  ( o r  a  c o u r t !  

c o u l d  d e v i n e  t h e  L e g i s l a t u r e ' s  p u r p o s e  o r  n o t ,  i t  r e m a i n s  t h a t  

n o  p u r p o s e  w a s  s t a t e d .  T h e  L e g i s l a t u r e  q u e s t i o n s  t h e  / i s d o m  o:: 

a b s t r a c t  d e c i s i o n s  i n  i m p o r t a n t  c o n s t i t u t i o n a l  a r e a s ,  p h i s ’!’

£ r g u f : e n t '  i s  u n p e r s u a s i v e  b e c a u s e  a_ d e c i s i o n  . h e r e  i s  n o t  c o n -
 —-......... - —*—.    . .  —   ^

f s t i t u t i o n a l  a t . :aJ-l«-—— - i t - i s  b a s e d  -cm- -f?rL‘i t r r c r -to- c o m p l y .  w i t h  t h e
--- - " ‘ •

’ s f c a t u t t ? . p o r e d V e r ,  ' i t  i s  n o t  a n ~ a b s t r a c T ~ d e c i s l Q n ’~or--PTTg'wTiicir  

s e e k s  t o  s e t  g u i d e l i n e s  f o r  f u t u r e  c a s e s .  I t  m e r e l y  s t a t e s ’lTh i i t ^

1 2 .  The  L e g i s l a t u r e  a t t e m p t s  t o  make  t h e  a r g u m e n t  t u r n  o n  
c o n s t i t u t i o n a l  g r o u n d s ,  a n d  t h e n  a r g u e s  t h a t  t h e  c o u r t  s h o u l d  
n o t  r e n d e r  an  a b s t r a c t  d e c i s i o n  o n  a c o n s t i t u t i o n a l  q u e s t i o n .  
I t s  t h e o r y  i s  t i n t  a r t i c l e  IX ,  s e c t i o n  13 r e q u i r e s  a s t a t e m e n t  
o f  p u b l i c  p u r p o s e  ( s e p a r a t e  a n d  a p a r t  f r o m  t h e  r e q u i r e m e n t  o f -  
a r t i c l e  IX ,  s e c t i o n  li t h a t  p u b l i c  m o n e y s  b e  s n c n t  f o r  a  p u b l i c  
p u r p o s e )  . I t  i s  u m v e e s s a r y  t o  r e a c h  t h i s  a r g u m e n t ,  f o r  . i t  
i s  c l e a r  t h a t  ( . In s t a t u t e  i s  v i o l a t e d  a n d  a  c o u r t  s h o u l d  n o t  
r e n d e r  a  d e c . i s i . o n  on  c o n s t i t u t i o n a l  g r o u n d s  w h o r e  a d e c i s i o n  i s  
p o s s i b l e  on  o t h e r  q r o u n d s .  B o n i o u r  v .  B o n j o u r ,  5 92  P . 2d 1 2 3 3 ,  
12 37  ( A l a s k a  1970 ) -  G o t L s c h a l k " v . S t a t e ,  575 P . 2d 2 3 9 ,  295 
( A l a s k a  1 9 7 3 ) .
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1 f i b s o i u u e  s . x e n c e  c o n c e r n i n g . t h e .  p u r p o s e  o f  a n  a p p r o p r i a t i o n  d o e s *  

| n o t  m e e t "  t h e "  ' s t a t ' u t o r y ^ e q u i F e i n e ^ t . T h e  L e g i s l a t u r e  f i n d s  i r o n y  

i n  t h e  G o v e r n o r ' s  c o m p l a i n t  h e r e  t h a t  l e g i s l a t i o n  i s  n o t  s p e c i f i c  

e n o u g h  when  t h e  G o v e r n o r ,  c o m p l a i n s  ( i n  h i s  s e p a r a t i o n  o f  p o w e r s  

a r g u m e n t )  t h a t  t h e  L e g i s l a t u r e  h a s  b e e n  t o o  s p e c i f i c  ( i n  n a m i n g  

p a r t i c u l a r  r e c i p i e n t s  o f  g r a n t s ) . The  a r g u m e n t  i s  n o t  w e l l - t a k e n :  

d i f f e r e n t  i s s u e s  a r e  i n v o l v e d .

B.  T h e  C h a l l e n g e d  A p p r o p r i a t i o n s

1) FAAC 6
T he  a p p r o p r i a t i o n  c h a l l e n g e d  i n  FAAC 6 r e a d s  i n

i t s  e n t i r e t y

T h e  sum o f  5 1 4 , 5 0 0  i s  a p p r o p r i a t e d  
f r o m  t h e  g e n e r a l  f u n d  t o  t h e  D e p a r t ­
m e n t  o f  H e a l t h  & S o c i a l  S e r v i c e s ,  
a d u l t  s u p p o r t  s e r v i c e s ,  f o r  pa>.'*r.5.-nt 
a s  a  g r a n t  t o  A l a s k a  S e m i - S u p p o r t i v e  
Homes ,  I n c .

S 7 3 ,  c h .  50, .  SLA 19 80  a t  p p .  1 0 - 1 1 .  Ho s t a t e m e n t  o f  p u r p o s e  i s  

i n c l u d e d .  I t  i s  p o s s i b l e  t o  s p e c u l a t e ,  p r o b a b l y  w i t h  a  h i g h  

d e g r e e  o f  c o i n i d e n c e ,  t h a t  t h e  p u r p o s e  o f  t h e  a p p r o p r i a t i o n  i s  

t o  s u p p o r t  t h e  a c t i v i t i e s  o f  t h e  g r a n t e e  i n  c a r r y i n g  o u t  i t s  

f u n c t i o n s :  p r o v i d i n g  " s u p p o r t  s e r v i c e s "  t o  a d u l t s .  B u t  l a t e r

j u d i c i a l  s p e c u l a t i o n  i s  n o t  t a n t a m o u n t  t o  a  s p e c i f i c  .’ e g i s l a t i v e  

s t a t e m e n t  o f  p u r p o s e .  T h e  a p p r o p r i a t i o n  v i o l a t e s  AS 2 4 . 3 0 . 0 3 0 .

2) FAAC 12

T h e  . i p p r o p r i a t i o n  c h a l l e n g e d  i n  FAAC 12 r e a d s  i n

i t s  e n t i r e t y :

T h e  sum o f  5 1 0 , 0 0 0  i s  a p p r o p r i a t e d  
f r o m  t h e  g e n e r a l  f u n d  t o  t h e  m u n i c i p a l  
g r a n t  a c c o u n t  f o r  p a y m e n t  a s  a g r a n t  
t o  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  f o r  
Moans C a f e .

S 10 7 ,  c l i .  " 0 , SLA ll 'HO a t  p .  1 5 .

T h e  a n a l y s i s  a p p l i e d  t o  FAAC G, a b o v e ,  a p p l i e s  

h e r o  a l s o .  B e c a u s e  no  s t a t e m e n t  o f  p u r p o s e  i s  . i n c l u d e d ,  t h e  

a p p r o p r i a t i o n  v i o l a t e s  AS 2 4 . 3 0 . 0 3 0 .
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1 I! 3) FAAC 32
I2 I T h e  a p p r o p r i a t i o n s  c h a l l e n g e d  i n  FAAC 32 r e a d  i i i

3 I t h e i r  e n t i r e t y :

4 j MBE S e r v i c e  C e n t e r s ,  I n c .  5 1 9 8 , 6 0 0
I B e r i n g  S e a  F i s h e r m a n ' s
! A s s o c i a t i o n  g r a n t  5 2 2 6 , 0 0 0

0 5 2 8 6 ,  c h .  5 0 ,  SLA 1 98 0  a t  p . 6 5 .  B e c a u s e  t h e s e  a r e  s e p a r a t e

a p p r o p r i a t i o n s ,  t h e y  w i l l  b e  d i s c u s s e d  i n d i v i d u a l l y .
Q

(a)  MBE S e r v i c e  C e n t e r s ,  I n c .
Q

T h e r e  i s  no s t a t e m e n t  o f  t h e  p u r p o s e  o f  t h e

1011
12
13

14

15

ie
17

18

19

20 
21 

22

23

24

25

26 

27 

2n

29

30

31

32

a p p r o p r i a t i o n  t o  MBE S e r v i c e  C e n t e r s ,  I n c .  T h i s  g r a n t e e  a p p e a r s
r

t o  p r o v i d e  a w i d e r  r a n g e  o f  s e r v i c e s  t h a n  t h e  g r a n t e e s  i n  FAAC 

6 a n d  FAAC 1 2 .  (C om p ar e  L e g .  E x .  32B (Ex .  A) w i t h  L e g .  E x .  12B 

( A r t .  111(a) a n d  w i t h  L e g .  E x .  6A ) . M o r e o v e r ,  i t  i s  a p p a r e n t  

t h a t ,  a t  t h e  t i m e  o f  t h e  p a s s a g e  o f  t h e  l e g i s l a t i o n ,  t h e  p u r p o s e  

o f  t h e  a p p r o p r i a t i o n  wa s  n o t  e n t i r e l y  c l e a r .  Gov .  E x .  3 2 a ,  3 2 b .  

E v e n  u n d e r  t h e ‘L e g i s l a t u r e ' s  t h e o r y  t h a t  a g r a n t  t o  a  g r a n t e e  

w h i c h  p e r f o r m s  o n l y  a  n a r r o w  r a n g e  o f  f u n c t i o n s  n e e d  n o t  s t a t e  . 

a  p u r p o s e  b e c a u s e  t h a t  p u r p o s e  i s  o b v i o u s ,  ( w h i c h  t h e o r y  h a s  

b e e n  r e j e c t e d  by.  t h i s  c o u r t ) , t h i s  a p p r o p r i a t i o n  w o u l d  f a i l  t o  

p a s s  m u s t e r .

(b )  B e r i n g  S e a  F i s h e r m a n ' s  A s s o c i a t i o n

Th e  B o r i n g  S e a  F i s h e r m a n ' s  A s s o c i a t i o n  i s  
• • 

a p p a r e n t l y  i n v o l v e d  i n  f i s h e r i e s  d e v e l o p m e n t  i n  w e s t e r n  A l a s k a .

Go v .  E x .  37h  ( A r t .  I I I ) .  Tho  g r a n t  wa s  u s e d  t o  f u n d  a  p r o g r a m  

o f  p r o v i d i n g  u p - t o - d a t e  i n f o r m a t i o n  a n d  s e r v i c e s  t o  c o m m e r c i a l  

f i s h e r m e n  i n  t h e  r e g i o n  t o  e n c o u r a g e  b r o a d e r  p a r t i c i p a t i o n  a n d  

e c o n o m i c  d e v e l o p m e n t  o f  t h e  h e r r i n g  f i s h e r y .  Gov .  E x s .  32q a n d  

3 2 j . T h e  A p p r o p r i a t i o n  d o e s  n o t  s p e c i f y  t h a t  t h i s  i s  t h e  

p u r p o s e  o f  t h e  g r a n t ,  a n d  i t  i s  n o t  a t  a l l  a p p a r e n t  t h a t  t h i s  

i s  t h e  o n l y  t y p e  o f  f u n c t i o n  p e r f o r m e d  by  t h e  B e r i n g  S e a  F i s h ­

e r m a n ' s  A s s o c i a t i o n .  A c c o r d i n g l y ,  i t  i s  n o t  a p p a r e n t  t h a t  a  

g r a n t  t o  t h i s  o r g a n i s a t i o n  m u s t  n e c e s s a r i l y  h a v e  b e e n  f o r  t h a t

; ’ */'•' '  . ... ; IV..



1 ! p u r p o s e .  E v e n  u n d e r  t h e  L e g i s l a t u r e ' s  t h e o r y ,  t h e r e  i s  a n

2 i i n s u f f i c i e n t  s t a t e m e n t  o f  t h e  p u r p o s e  o f  t h e  a p p r o p r i a t i o n .  T h e

3 a p p r o p r i a t i o n  v i o l a t e s  AS 2 4 . 3 0 . 0 3 0 .

4) FAAC 42

Th e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  FAAC 42 p r o v i d e d

a s  f o l l o w s :

F a i r b a n k s / F a i r b a n k s  D e v e l o p m e n t  
A u t h o r i t y  5 5 0 0 , 0 0 0

5 2 8 6 ,  c h .  50 SLA 1 98 0  a t  p .  7 7 .  The  a p p r o p r i a t i o n  c o n t a i n . ' '  no  

s t a t e m e n t  o f  i t s  p u r p o s e .  On i t s  f a c e  i t  v i o l a t e s  AS 2 4 . 3 0 . 0 3 0 .

A d d i t i o n a l l y ,  t h e  g r a n t e e ' s  p u r p o s e ' s ,  a s  e s t a b ­

l i s h e d  b y  i t s  a r t i c l e s  o f  i n c o r p o r a t i o n ,  a r e  v a r i e d .  S e e  Gov.

E x .  4 2a ( A r t .  I I )  . As n o t e d  by  t h e  G o v e r n o r ,  t h e  s p e c i f i c  p u r ­

p o s e  o f  t h e  a p p r o p r i a t i o n  a p p e a r s  n o t  t o  h a v e  b e e n  e s t a b l i s h e d  

u n t i l  a  m u n i c i p a l  g r a n t  a g r e e m e n t  was  made  b e t w e e n  t h e  D e p a r t m e n t  

o f  A d m i n i s t r a t i o n  a n d  t h e  C i t y  o f  F a i r b a n k s .  Gov .  E x .  4 2 b .

E v e n  u n d e r  t h e  L e g i s l a t u r e ' s  t h e o r y ,  t h i s  a p p r o p r i a t i o n  w o u l d  b e  

i n v a l i d .

C.  J u d i c i a l  Remedy

W h i l e  t h e  L e g i s l a t u r e  a r g u e d  i n  i t s  s u p p l e m e n t a l  

me mo ran du m t h a t  t h i s  c a s e  i s  a n  i n a p p r o p r i a t e  o n e  i n  w h i c h  t o  

d e t e r m i n e  w h a t  s t a t e m e n t  o f  p u r p o s e  i s  s u f f i c i e n t ,  f o r  t h e  r e a s o n  

t h a t  a l l  o f  t h e  a p p r o p r i a t i o n s  a t  i s s u e  w e r e  p r o p e r l y  d i s b u r s e d  

a n d  t h e  i s s u "  i s  t h u s  m o o t ,  i t  r e t r a c t e d  t h i s  p o s i t i o n  a t  o r a l  

a r g u m e n t .  I t  r e m a i n s  t o  d e t e r m i n e  w h a t  j u d i c i a l  a c t i o n ,  i f  a n y ,  

i s  a p p r o p r i a t e  i n  t h e s e  c i r c u m s t a n c e s .

I t  doe r ,  n o t  a p p e a r  t h a t  t h e  G o v e r n o r  s e e k s  a d e t e r ­

m i n a t i o n  t h a t  t h e  l e g i s l a t i o n  i s  v o i d ,  w i t h  a s u b s e q u e n t  a t t e m p t  

Jay t h e  e x e c u t i v e  t o  r e c o v e r  S t a t e  f u n d s  f r o m  t h e  g r a n t e e s .  I t  

a p p e a r s  s u f f i c i e n t  f o r  t h e  p u r p o s e s  o f  t h e  p a r t i e s  t o  t h i s  

l i t i g a t i o n ,  r e  t r e a t  t h i s  o p i n i o n  a s  a d e c l a r a t o r y  j u d g m e n t  

i n s o f a r  a s  t h e  i s s u e  o f  t h e  s t a t e m e n t  o f  p u b l i c  p u r p o s e  i s
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4 • f

c o n c e r n e d .  AS 2 2 . 1 0 . 0 2 0 ( b ) .

I t  s h o u l d  b e  e m p h a s i z e d  t h a t  t h i s  o p i n i o n  c o n t a i n s  no  

f i n d i n g  t h a t  a n y  o f  t h e  a p p r o p r i a t i o n s  c h a l l e n g e d  a r e  v o i d  b e ­

c a u s e  t h e y  w e r e  n o t  f o r  a  p u b l i c  p u r p o s e .  T h u s ,  t h e r e  i s  no

c l a i m  t h a t  a r t i c l e  IX ,  s e c t i o n  6 o f  t h e  C o n s t i t u t i o n ,  s e t  o u t
13/

a b o v e ,  w a s  v i o l a t e d .  Th e  o n l y  i s s u e  i n  t h i s  r e g a r d ,  o n  w h i c h  

t h i s  c o u r t  f i n d s  i n  f a v o r  o f  t h e  G o v e r n o r ,  i s  t h a t  t h e  c h a l l e n g e d  

a p p r o p r i a t i o n s  d i d  n o t  s p e c i f y  a  p u b l i c  p u r p o s e  a s  r e q u i r e d  b y  

AS 2 4 . 3 0 . 0 3 0 .

.'///////////////

///////////////

//////////////

/////////////

////////////

///////////

//////////

/////////

/ / / / / / / /
/ / / ! / / /
//////

/////

////

/// ' '

//'

13 , s u c h  a c l a i m  w o u ld  bo  e x t r e m e l y  d i f f i c u l t  t o  s u s t a i n .  
J u d i c i a l  d e f e r e n c e  t o  t h e  l e g i s l a t u r e  r c q a r d i n g  t h e  e x i s t e n c e  o f  
a  p u b l i c  p u r p o s e  i s  c v t r o m r l y  h i g h .  S e c  PoArmond v .  A l a s ka  S t a t e  
D e v e l o p m e n t  C o r p . ,  370 P . 2d 717 ( A l a s k a  1902 )  ( l e g i s l a t u r e s  
d e t e r m i n a t i o n  t h a t  a p p r o p r i a t i o n  i s  For  a  p u b l i c  p u r o s e  m u s t  b e  
u p h o l d  " u n l e s s  i t  c l e a r l y  a p p e a r s  t h a t  s u c h  f i n d i n g  i s  a r b i t r a r y  
a n d  w i t h o u t  an y  r e a s o n a b l e  b a s i s  i n  f a c t " ) . S e e  a l . - o  W r i g h t  v .  
C i t y  o f  P a l m e r , -108 P . 2d 324 ( A l a s k a . 1970 )  j W a l k e r  v ~  A l a s k a  
S t a t o  M o r t g a g e  A s s ' n , 410 P . 2d 245 ( A l a s k a  1 9 6 6 ) :  S u b e r  v ■
A l a s k a  S t a t e  Bond C o m m i t t e o , 414 P . 2d 546 ( A l a s k a  1 9 6 6 ) ;  a n d  
L i e n  v .  C i t y  o f  K e t c h i k a n , 383 P . 2d 721 ( A l a s k a  1 9 6 3 ) ,  a l l  o f  
w h i c h  u p h o l d  l e g i s l a t i v e  ( s t a t e  o r  l o c a l )  e n a c t m e n t s  a g a i n s t  
a t t a c k s  t h a t  c l a i m e d  t h e r e  wa s  no p u b l i c  p u r p o s e  f o r  t h e  
e n a c t m e n t s .
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I I I .  CONFINEMENT REQUIREMENT: CHANGES IN SUBSTANTIVE LAW

A. G e n e r a l  D i s c u s s i o n

E l e v e n  a p p r o p r i a t i o n s  h a v e  b e e n  c h a l l e n g e d  by  t h e  

G o v e r n o r  o n  t h e  b a s i s  t h a t  t h e y  v i o l a t e d  a r t i c l e  I I ,  s e c t i o n  13 

o f  t h e  A l a s k a  C o n s t i t u t i o n ,  c h i e f l y  t h a t  t h e y  " i m p e r m i s s i b l y  

| e f f e c t e d  a  c h a n g e  i n  t h e  l a w " ,  b u t  a l s o  i n  o t h e r  w a y s .

A r t i c l e  I I ,  s e c t i o n  13 o f  t h e  A l a s k a  C o n s t i t u t i o n  p r o ­

v i d e s  i n  r e l e v a n t  p a r t :

E v e r y  b i l l  s h a l l  b e  c o n f i n e d  t o  o n e  
s u b j e c t  w hen  i t  i s  a n  a p p r o p r i a t i o n  b i l l  
o r  o n e  c o d i f y i n g ,  r e v i s i n g ,  o r  r e a r r a n g i n g  
e x i s t i n g  l a w s .  B i l l s  f o r  a p p r o p r i a t i o n s  
s h a l l  b e  c o n f i n e d  t o  a p p r o p r i a t i o n s .  T h e  
s u b j e c t  o f  e a c h  b i l l  s h a l l  b e  e x p r e s s e d  
i n  t h e  t i t l e .

As t h e  G o v e r n o r  n o t e s ,  t h e  p u r p o s e  i n  r e s t r i c t i n g  

a p p r o p r i a t i o n s  b i l l s  t o  a p p r o p r i a t i o n s  was  t o  a v o i d  t h e  p r a c t i c e  

o f  " l o g r o l l i n g " .  L o g r o l l i n g  o c c u r s  when  a  m e a s u r e  w h i c h  c o u l d  

n o t  command  m a j o r i t y  l e g i s l a t i v e  s u p p o r t  o n  i t s  own m e r i t s  i s  

c o m b i n e d  w i t h  a n o t h e r  m e a s u r e  o r  m e a s u r e s ,  a n d  c u m u l a t i v e l y  t h e y  

o b t a i n  p a s s a g e .  I t  i s  a  p a r t i c u l a r l y  i n s i d i o u s  p r a c t i c e  when 

i t  o c c u r s  t h r o u g h  a n  a p p r o p r i a t i o n s  b i l l ,  b e c a u s e  f r e q u e n t l y  t h e  

a p p r o p r i a t i o n s  b i l l  i s  t h e  r e s u l t  o f  a  f r e e  c o n f e r e n c e  c o m m i t t e e .  

As s u c h ,  i t  m u s t  b e  v o t e d  o n  i n  i t s  e n t i r e t y  by  t h e  m e m b e r s h i p  

a n d  c a n n o t  b e  a m e n d e d  o n  t h e  f l o o r .  U n i f o r m  R u l e s  A l a s k a  S t a t e  

L e g i s l a t u r e  R.  42 b  ( 1 0 8 1 ) .

V a r i o u s  c o u r t s  h a v e  n o t e d  t h e  e v i l  i n h e r e n t  i n  t h e
I

p r a c t i c e ,  f l a n d c r s  v .  M o r r i s , 551 P . 2d 7 6 9 ,  772  (Wash .  1 97 7 )

( " I t  i s  o b v i o u s  why a l e g i s l a t o r  w o u l d  h e s i t a t e  t o  h o l d  u p  t h e  

f u n d i n g  o f  t h e  e n t i r e  s t a t e  g o v e r n m e n t  i n  o r d e r  t o  p r e v e n t  t h e  

en ac tm cn* -  o f  a  c e r t a i n  p r o v i s i o n ,  o v e n  t h o u g h  h e  w o u l d  h a v e  

v o t e d  a g a i n s t  i t  i f  i t  b a d  b e e n  p r e s e n t e d  a s  i n d c p e n d e n * -  l e g i s ­

l a t i o n " ) ;  Se l l e r s  v .  r m i l l e r , 24 P . 2d 6 6 6 , 669  ( A n  . 1 9 3 3 ) .

As t h e  G o v e r n o r  n o t e s ,  t h e s e  c o n s i d e r a t i o n s  m o t i v a t e d  t h e  

f r a m e r s  o f  t h e  A l a s k a  C o n s t i t u t i o n .  A l a s k a  C o n s t i t u t i o n a l



C o n v e n t i o n .  C o m m e n t a r y  o n  L e g i s l a t i v e  A r t i c l e  at^ 7 .

T h e r e  a r e  o t h e r  p u r p o s e s  o f  t h e  " c o n f i n e m e n t "  r e q u i r e ­

m e n t  i n  a p p r o p r i a t i o n s  b i l l s .  As t h e  G o v e r n o r  a r g u e s ,  t h e  

r e q u i r e m e n t  i n s u r e s  t h a t  a  g o v e r n o r ' s  i t e m  v e t o  p o w e r  w i l l  n o t  

b e  u n f a i r l y  b l u n t e d  b y  t h e  i n c l u s i o n ,  i n  a n  a p p r o p r i a t i o n  i t e m ,  

o f  m a t e r i a l  w h i c h  a c t u a l l y  i s  a  " g e n e r a l  l a w "  m e a s u r e :

T h e  l e g i s l a t u r e  c a n n o t  by  l o c a t i o n  o f  
a  b i l l  g i v e  i t  i m m u n i t y  f r o m  e x e c u t i v e  
v e t o .  Nor  c a n  i t  c i r c u m v e n t  t h e  G o v e r n o r ' s  
v e t o  p o w e r  o f  s u b s t a n t i v e  l e g i s l a t i o n  by  
a r t f u l l y  d r a f t i n g  g e n e r a l  l a w  m e a s u r e s  
s o  t h a t  t h e y  a p p e a r  t o  b e  t r u e  c o n d i t i o n s  
o r  l i m i t a t i o n s  on  a n  i t e m  o f  a p p r o p r i a t i o n .

, « 
i l e n r v  v .  E d w a r d s , 346 S o .  2d 1 5 3 ,  158 ( L a .  1 9 7 7 ) .  T h i s  e v i l

m i q h t  c o n s t i t u t e ,  a s  w e l l ,  a  v i o l a t i o n  o f  t h e  s e p a r a t i o n  o f

p o w e r s  d o c t r i n e :  t o  t h e  e x t e n t  t h a t  t h e  o b j e c t i o n a b l e  m a t e r i a l

r e q u i r e s  s o m e t h i n g  w h i c h ,  i n  t h e  a b s e n c e  o f  p o s i t i v e  l e g i s l a t i o n ,

w o u l d  b e  t h e  e x e c u t i v e ' ?  p r e r o g a t i v e  t o  d e t e r m i n e ,  i t  w o u l d

i n v a d e  a  g o v e r n o r ' s  p o w e r s .

T h e  G o v e r n o r  h e r e  c l a i m s  t h a t  t h e  c h a l l e n g e d  a p ­

p r o p r i a t i o n s  i n  t h i s  s e c t i o n  a r e  o b j e c t i o n a b l e  i n  o n e  o f  two  

p r i m a r y  w a y s .  £ i r s t , ' S o m e  a p p r o p r i a t i o n s '  ' a t t a c h  s p e c i f i c  •“ 

f c o n d i t i o n s *  w h r c h ' a r e "  i n  r e a l i t y " c h a n g e s  i n  o r  e n a c t m e n t s ' o f '  

S e b s t - a n t i v e  l a w . '  T h e  a t t e m p t  t o  a c c o m p l i s h  t h i s  i n  a n  a p ­

p r o p r i a t i o n s  b i l l  v i o l a t e s  t h e  r e q u i r e m e n t  t h a t  a p p r o p r i a t i o n s  

b i l l s  bo  c o n f i n e d  t r  a p p r o p r i a t i o n s .  ^ S e c o n d , ' i h ~ d r ~ fe cE T h g~ ' a **

'  S ifat e" a gene”/  ’to" s'pe n3 'money T o ,r' to~ d is b u rs e  money to  a n o th e r r

r f t t t i t y " t o  s p e n d t ' T D '  p e f T o r m  a t u n c t i o T r V h l r r h  t h a t  S t a t e  a g e n c y  
^  •• —-—  • • . • •- . . .  ♦. —  

c joe s  n o t  h a v e 1 “ C t t e r s p e e i T i r ' T e ' g a f a i l  t h o r l t y  t o  p e r f o r m ,  a n /

A p p r o p r i a t i o n  i n  e f f e c t  a m e n d s  t h e  lav;  t o  g i v e  i t  t h a t ” ”a u t h o r i t y ?  

T h i s  t o o ,  t h e  G o v e r n o r  a r g u e s ,  v i o l a t e s  t h e  " c o n f i n e m e n t "  

r e q u i r e m e n t .  . . .

Tho  L e g i s l a t u r e  g e n e r a l l y  r e s p o n d s  t h a t  t h e  c o n ­

s t i t u t i o n a l  p r o v i s i o n  i n  q u e s t i o n  m u s t  be  i n t e r p r e t e d  l i b e r a l l y  

s o  a s  t o  g i v e  t h e  l e g i s l a t u r e  t h o  f l e x i b i l i t y  i t  n e e d s  i n  m a i l i n g
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a p p r o p r i a t i o n s ,  a n d  t h a t  an  a p p r o p r i a t i o n  may c o n t a i n  r e a s o n a b l e

c o n d i t i o n s ,  l i m i t a t i o n s  a n d  r e s t r i c t i o n s .  Th e  c h a l l e n g e d

a p p r o p r i a t i o n s ,  t h e  L e g i s l a t u r e  c o n c l u d e s ,  c o n t a i n  n o t h i n g  m o r e

t h a n  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  q u a l i f y i n g  l a n g u a g e .

W h i l e  i t  i s  r e l a t i v e l y  s i m p l e  t o  s e t  o u t  t h e  o u t l i n e s

o f  t h e  d i s p u t e ,  t h i s  c o u r t  h a s  e n c o u n t e r e d  e x t r e m e  d i f f i c u l t y

i n  u n c o v e r i . n o  t h e  p r o p e r  t e s t  t o  d e t e r m i n e  when a n  a o p r o p r i a t i o n
1 4 /

g o e s  b e y o n d  w h a t  i s  p e r m i t t e d  by  t h e  c o n s t i t u t i o n .  I t  i s

1 4 .  A g o o d  e x a m p l e  o f  how r e l a t i v e l y  e a s y  i t  i s  t o  d e f i n e  
t h e  p r o b l e m  a n d  how d i f f i c u l t  i t  i s  t o  a n s w e r  ^ t  may be  s e e n  
f r o m  t h i s  e x c e r p t  f r o m  H e n r y  v .  E d w a r d s ,  346 S o .  2d  1 5 3 ,  1 5 7 - 5 8  
( L a .  1977 )  :

J u s t  a s  t h e  G o v e r n o r  may n o t  u s e  
h i s  i t o m - v e t o  p o w e r  t o  u s u r p  c o n s t i t u ­
t i o n a l  p o w e r s  c o n f e r r e d  on  t h e  l e g i s ­
l a t u r e ,  n e i t h e r  c a n  t h e  l e g i s l a t u r e  
d e p r i v e  t h e  G o v e r n o r  o f  t h e  c o n s t i t u t i o n a l  
p o w e r s  c o n f e r r e d  on  h im  a s  t h e  c h i e f  
e x e c u t i v e  o f f i c e r  o f  t h e  s t a t e  by 
i n c l u d i n g  i n  a g e n e r a l  a p p r o p r i a t i o n  
b i l l  m a t t e r s  m o r e  p r o p e r l y  e n a c t e d  i n  
s e p a r a t e  l e g i s l a t i o n .  Th e  G o v e r n o r ' s  
c o n s t i t u t i o n a l  p o w e r  t o  v e t o  b i l l s  o f  
g e n e r a l  l e g i s l a t i o n  c a n n o t  b e  a b r i d g e d  
by  t h e  c a r e f u l  p l a c e m e n t  o f  s u c h  m e a s u r e s  
ir ,  a  g e n e r a l  a p p r o p r i a t i o n  b i l l ,  t h e r e b y  
f o r c i n g  t h e  G o v e r n o r  t o  c h o o s e  b e t w e e n  
a p p r o v i n g  u n a c c e p t a b l e  s u b s t a n t i v e  
l e g i s l a t i o n  o r  v e t o i n g  " i t e m s "  o f  
e x p e n d i t u r e  e s s e n t i a l  t o  t h e  o p e r a t i o n  
o f  g o v e r n m e n t .  Tho  l e g i s l a t u r e  c a n n o t  
by  l o c a t i o n  o f  a b i l l  g i v e  i t  i m m u n i t y  
f r o m  e x e c u t i v e  v e t o .  N o r  c a n  i t  c i r c u m ­
v e n t  t h o  G o v e r n o r ' s  v e t o  p o w e r  o v e r  
s u b G t a n t i r o  l e g i s l a t i o n  by  a r t f u l l y  
d r a f t i n g  g e n e r a l  l a w  m e a s u r e s  so  t h a t

* t h e y  a p p e a r  t o  b e  t r u e  c o n d i t i o n s  o r  
l i m i t a t i o n s  on  a n  i t e m  o f  a p p r o p r i a t i o n .  
O t h e r w i s e ,  t h e  l e g i s l a t u r e  w o u l d  bo  
p e r m i t t e d  t o  i m p a i r  t h e  c o n s t i t u t i o n a l  
r e s p o n s i b i l i t i e s  a nd  f u n c t i o n s  o f  a 
r o - M i | i n |  b r a n c h  o f  g o v e r n m e n t  i n  c o n -  
t r a v e l ’ i*ion o f  t h e  s e p a r a t i o n  o f  p o w e r s  
d o c t r i n e  . . . .

We a r c  no m o r e  w i l l i n g  t o  a l l o w  t h e  
. l e a i r L a t u r e  t o  u s e  i t s  a p p r o p r i a t i o n  p ow er  

>o i ” F r i n g e  bn t h e  G o v e r n o r ' s  c o n s t i t u t i o n a l  
r i g i d :  t o  v e t o  m a t t e r s  o f  s u b s t a n t i v e  l e g i s ­
l a t i o n  t h a n  wo w o r e  t o  a l l o w  t h e  G o v e r n o r  
t o  e n c r o a c h  on t h o  c o n s t i t u t i o n a l  p o w e r s  
( f o o t n o t e  c o n t i n u e d  on p a g e  41)
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o f  t h e  l e g i s l a t u r e .  I n  o r d e r  t o  a v o i d  
t h i s  r e s u l t ,  we h o l d  t h a t ,  when  t h e  l e g i s ­
l a t u r e  i n s e r t s  i n a p p r o p r i a t e  p r o v i s i o n s  
i n  a g e n e r a l  a p p r o p r i a t i o n  b i l l ,  s u c h  
p r o v i s i o n s  m u s t  b e  t r e a t e d  a s  " i t e m s "  
f o r  p u r p o s e s  o f  t h e  G o v e r n o r ' s  i t e m  v e t o  
p o w e r  o v e r  g e n e r a l  a p p r o p r i a t i o n  b i l l s .

Th e  d i s t i n c t i o n  b e t w e e n  w h a t  c o n s t i t u t e s  
a  c o n d i t i o n  o r  l i m i t a t i o n  p r o p e r l y  i n c l u d e d  
i n  a g e n e r a l  a p p r o p r i a t i o n  b i l l  a n d  w h a t  
a m o u n t s  t o  a p r o v i s i o n  w h i c h  i s  e s s e n t i a l l y  
a  m a t t e r  o f  g e n e r a l  l e g i s l a t i o n  m o r e  a p ­
p r o p r i a t e l y  d e a l t  w i t h  i n  a  s e p a r a t e  e n ­
a c t m e n t  a p p e a r s , . o n  f i r s t  c o n s i d e r a t i o n ,  t o  
b e  d i f f i c u l t  t o  d r a w .  H o w e v e r ,  t h i s  n e e d  
n o t  b e  t h e  c a s e  i f  t h e  l e g i s l a t i v e  a n d  
e x e c u t i v e  b r a n c h e s  o f  t h e  g o v e r n m e n t  
a d h e r e  t o  t h e  s p i r i t  o f  t h e  c o n s t i t u t i o n ,  
e a c h  e x e r c i s i n g  i t s  r e s p e c t i v e  p o w e r s  
w i t h  d u e  d e f e r e n c e  f o r  t h e  c o n s t i t u t i o n a l  
p r e r o g a t i v e s  o f  t h e  o t h e r .  [T he  L o u i s i a n a  
C o n s t i t u t i o n ]  d i r e c t s  t h e  l e g i s l a t u r e  t o  
p a s s  a n  " i t e m i z e d "  a p p r o p r i a t i o n  b i l l ,  
e s s e n t i a l l y  a  b u d g e t a r y  s c h e d u l e  o f  
d i s t i n c t  f i s c a l  u n i t s .  T h e  G o v e r n o r ' s  
c o r o l l a r y  p o w er  t o  v e t o  t h e  " i t e m s "  o f  
e x p e n d i t u r e  i n c l u d e d  t h e r e i n  c a s t s  f u r t h e r  
l i g h t  on w h a t  was  c o n t e m p l a t e d  f o r  i n s e r ­
t i o n  i n  t h e  g e n e r a l  a p p r o p r i a t i o n  b i l l .
T h e s e  p r o v i s i o n s  w e r e  n e v e r  i n t e n d e d  t o  
h a m s t r i n g  t h o  l e g i s l a t u r e  i n  i t s  l e g i t i m a t e  

• e f f o r t s  t o  c o n t r o l  t h e  p u r s e  s t r i n g s  o f  
g o v e r n m e n t .  On t h o  o t h e r  h a n d ,  l e g i s l a t i v e  
c o n t r o l  c a n n o t  b e  c x o r c i s a d  i n  s u c h  a 
m a n n e r  a s  t o  e n c u m b e r  t h e  g e n e r a l  a p p r o ­
p r i a t i o n  b i l l  w i t h  v e t o - p r o o f  " l o g r o l l i n g  
m e a s u r e s , "  s p e c i a l  i n t e r e s t  p r o v i s i o n s  
w h i c h  c o u l d  n o t  s u c c e e d  i f  s e p a r a t e l y  
e n a c t e d ,  o r  " r i d e r s , "  s u b s t a n t i v e  p i e c e s  
o f  l e g i s l a t i o n  i n c o r p o r a t e d  i r .  a  b i l l  t o  
i n s u r e  p a s s a g e  w i t h o u t  v e t o .  I t  i s  n o t  
cn o ug l i  t h a t  a  p r o v i s i o n  b e  r e l a t e d  t o  t h e  
i n s t ; t u t i o n  o r  a g e n c y  t o  w h i c h  f u n d s  a r e  
a p p r o p r i a t e d .  C o n d i t i o n s  a n d  l i m i t a t i o n s  
p r o p e r l y  i n c l u d e d  i n  a n  a p p r o p r i a t i o n  b i l l  
m u s e  e x h i b i t  s u c h  a c o n n c x i t y  w i t h  money  
J t c m n  o f  a p p r o p r i a t i o n  t h a t  t h e y  l o g i c a l l y  
1'i‘Imiki I n  a  ne j t i ' i l u l e  o f  o jcpnnd I t u r n s . We 
c o n c l u d e ,  . i s  d i d  t h e  t r i a l  j u d g e ,  t i n t  t h e  
u l t i m a t e  t e s t  i s  o n e  o f  a p p r o p r i a t e n e s s .

W i t h  a l l  d u e  r c s p  , c t  t o  t h e  S u p r e m e  C o u r t  o f  Lo , ' s i o n a ,  t h e  
t e s t  o f  " a p p r o p r i a t e n e s s "  i s  h a r d l y  s e l f - d e f i n i n a . No r  d o e s  t h e  
l a n g u a g e  " s u c h  a c o n n c x i t y  w i t h  money i t e m s  o f  a p p r o p r i a t i o n  
t h a t  t h e y  l o g i c a l l y  b e l o n g  i n  a s c h e d u l e  o f  e x p e n d i t u r e s "  
p r o v i d e  much  g u i d a n c e .  T h a t  o p i n i o n  g o e s  on  t o  u p h o l d  some 
a p p r o p r i a t i o n s  ( f o o t n o t e  c o n t i n u e d  on  p a g o  42)

F o o t n o t e  14 c o n t i n u e d
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1 1
p r o b a b l y  o f  g r o a t  s i g n i f i c a n c e  t h a t  v i r t u a l l y  e v e  c o u r t  w h i c h

» 1 h a s  b e e n  f a c e d  w i t h  t h i s  i s s u e  h a s  a n n o u n c e d  t h a t  i t  s h o u l d  b e *

3 ! d e c i d e d  o n  a  " c a s e  b y  c a s e '  b a s i s .  As t h e  S u p r e m e  C o u r t  o f

4 N e b r a s k a  s a i d  i n  d e c i d i n g  a  c o n f i n e m e n t  c a s e :

5

0
■

7

M l  a u t h o r i t i e s  a r e  i n  a g r e e m e n t  t h a t  
i t  i s  i m p o s s i b l e  t o  f i x  e x a c t  l i m i t s  
i n  t h e  a r e a  o f  c o n s t i t u t i o n a l  s e p a r a t i o n  
o f  p o w e r s .  A l l  s t a t e s  a p p r o a c h  t h e  
p r o b l e m  on  a  c a s e - b y - c a s e  b a s i s .

I
e S t a t e  e x  r e l .  M e v e r  v .  S t a t e  B o a r d  o f  E q u a l i z a t i o n  a n d  A s s e s s ­

? m e n t .  1 76  H . W .2 d  9 2 0  (Neb .  1 9 7 0 ) .  U n f o r t u n a t e l y ,  t h e  p r e s e n t

1
10 d i s p u t e  i n v o l v e s  11 i n s t a n c e s  o f  c l a i m e d  u n c o n s t i t u t i o n a l  a p -

11 , ■« 
p r o p r i a t i o n s  i n  t h i s  s e c t i o n  a l o n e .  T h u s ,  P a r t  I I I  o f  t h i s

12 o p i n i o n  a l o n e  may h o  s a i d  t o  b e  c o m p r i s e d  o f  11 s e p a r a t e  " c a s e s " .

13 T h e  / i l a s k a  S u p r e m e  C o u r t  h a s  n o t  y e t  d e c i d e d  a c a s e

14 r a i s i n g  a c l a i m  t l u . t  p a r t i c u l a r  l e g i s l a t i o n  v i o l a t e s  t h e  c o n ­
15

16
s t i t u t i o n a l  r e q u i r e m e n t  t h a t  b i l l s  f o r  a p p r o p r i a t i o n s  b e  c o n f i n e d  

1 5 /
t o  a p p r o p r i a t i o n s .  T h e r e  a r e  c a s e s  c o n s t r u i n g  t h e  s i n g l e

17
s u b j e c t  r u l e ,  w h i c h  i s  a l s o  f o u n d  i n  a r t i c l e  I I ,  s e c t i o n  13 ,

18
e - a . .  S h o r t  v .  S t a t e ,  600  P . 2d 20 ( A l a s k a  1 9 7 9 ) .  H o w e v e r ,  b e ­

19
c a u s e  o f  t h e  d i s t i n c t i o n  b e t w e e n  a p p r o p r i a t i o n  b i l l 3  a n d  o t h e r

20
b i l l s ,  t h e  A l a s k a  c a s e s  c o n s t r u i n g  t h e  s i n g l e  s u b j e c t  r u l e  a r e

21
/ / / / / / / / / / / / / / /

22
23

24

/ / / / / / / / / / / / / /

/ / / / / / / / / / / / /

25

20
27

23

F o o t n o t e  14 c o n t i n u e d

a n d  t o  3 t r i k o  down o t h e r s  f o r  r e a s o n s  w h i c h  a r e  n o t  c l e a r  a n d  
i n  a p a t t e r n  w h i c h  d o e s  n o t  s e e m . t o  h o  r e q u i r e d  b y  t h e  " t e s t "  
q u o t e d  a b o v e ,  Set :  I t ! ,  a t  1 5 9 - 6 5 .

29

30

31

32

1 5 .  I n  h i s  d i s s e n t  i n  Thomas  v .  R o s e n ,  569 P . 2d 7 9 3 ,  799 
( A l a s k a ,  1 9 7 7 ) ,  c h i e f  J u s t i c e  D o o c h c v c r  n o t e d :  . " W h i l e  a r t .  I I ,  
s e c .  13 g e n e r a l l y  r e q u i r e s  t h a t  b i l l 3 c o n t a i n i n g  a p p r o p r i a t i o n s  
h e  c o n f i n e d  t o  a p p r o p r i a t i o n s ,  I  b e l i e v e  t h a t  t h e  l e g i s l a t u r e  
h a s  t h e  p o w e r  t o  i n c l u d e  g u a l i f i c n t i o n s  o r  r e s t r i c t i o n s  i n  a n  
a p p r o p r i a t i o n  b i l l . "  T h e  m a j o r i t y  d i d  n o t  f i n d  i t  n e c e s s a r y  
t o  r e a c h  t h a t  i s s u e ,  h o w e v e r .  I d .
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o f  v e r y  l i t t l e  v a l u e  i n  i n t e r p r e t i n g  t h e  c o n f i n e m e n t  r e q u i r e m e n t .  

T h u s ,  t h e  L e g i s l a t u r e ' s  a t t e m p t  t o  a r g u e  t h a t  t h e  c o n f i n e m e n t  

r e q u i r e m e n t  s h o u l d  b e  r e a d  t o  a l l o w  t h e  L e g i s l a t u r e  g r e a t  f r e e ­

dom,  b e c a u s e  t h a t  i s  how t h e  A l a s k a  S u o r e m e  C o u r t  h a s  i n t e r p r e t e d
16/ .

t h e  s i n g l e  s u b j e c t  r u l e ,  " i s  n o t  p e r s u a s i v e .

A p p r o p r i a t i o n s  b i l l s  may a nd  a l m o s t  a l w a y s  do  i n c l u d e  

a p p r o p r i a t i o n s  f o r  a  m u l t i t u d e  o f  p u r p o s e s .  By d e f i n i t i o n  t h e y  

e m b r a c e  s e v e r a l  s u b j e c t s .  T h u s ,  t h e  c a s e s  i n t e r p r e t i n g  t h e  

s i n g l e  s u b j e c t  r u l e  a r e  o f  l i t t l e  d i r e c t  a s s i s t a n c e  i n  i n t e r ­

p r e t i n g  t h e  c o n f i n e m e n t  r e q u i r e m e n t .  I t  s e e m s  l i k e l y  t h a t  t h e  

A l a s k a  S u p r e m e  C o u r t  w o u l d  n o t  a u t o m a t i c a l l y  a p p l y  i t s  s i n g l e  

s u b j e c t  r u l e  a n a l y s i s  t o  a  c o n f i n e m e n t  c a s e ,  b u t  v :ou ld  s e e k  t o  

f a s h i o n  a  r u l e  a p p r o p r i a t e  t o  c o n f i n e m e n t  c a s e s .

Th e  G o v e r n o r  d o e s  n o t  s u g g e s t  a  p a r t i c u l a r  t e s t  f o r  

c o n f i n e m e n t  c a s e s ,  i n s t e a d  c i t i n g  t o  s e v e r a l  a u t h o r i t i e s  an d  

a r g u i n g  g e n e r a l l y  t h a t  t h e  c h a l l e n g e d  a p p r o p r i a t i o n s  a r e  i n ­

v a l i d .  Th e  L e g i s l a t u r e  d o c s  p r o p o s e  n p a r t i c u l a r  t o s t ,  t h a t  

f o r m u l a t e d  i n  B l l e 3 v .  D e o t .  o f  P u b l i c  W e l f a r e , 403 A . 2d 1341  

( P a .  Comm. 1 9 7 9 ) .

Th e  B i l e s  t e s t  c o n t a i n s  t h r e e  e l e m e n t s .  I t  wa s  s t a t e d

b y  t h e  c o u r t  a s  f o l l o w s :

To b e  c o n s t i t u t i o n a l  t h e  l a n g u a g e  i n  
an  a p p r o p r i a t i o n  b i l l  m u s t  b e  g e r m a n e  
t o  t h e  a p p r o p r i a t i o n s ,  m u s t  n o t  c o n ­
f l i c t  w i t h  e x i s t i n g  l a w ,  a n d  i t  mu 3 t  
n o t  e x t e n d  b e y o n d  t h e  l i f o  o f  t h e  
a p p r o p r i a t i o n s  h i l l  i t s e l f .

403  A . 2d a t  1 3 4 3 .  W h i l e  i t  i s  s u p e r f i c i a l l y  a t t r a c t i v e ,  t h e

t e s t  t i n e s  n o t  no Ca r  e n o u g h .  Wndnr i t ,  t h e  L e g i s l a t u r e  ( o r

1 (i . I n  G c l l e r t  y .  S t a t e , 522 P . 2d  1 1 2 0 ,  1122 ( A l a s k a  1 9 7 4 ) ,  
t h o  c o u r t  s t a t e d :  ' "The  c o n s t i t u t i o n a l  p r o v i s i o n  s h o u l d  . . .
h e  c o n s t r u e d  w i t h  c o n s i d e r a b l e  b r e a d t h .  O t h e r w i s e  s t a t u t e s  
m i g h t  b e  r e s t r i c t e d  u n d u l y  i n  s c o p e  a n d  p e r m i s s i b l e  s u b j e c t  
m a t t e r ,  t h e r e b y  m u l t i p l y i n g  a n d  c o m p l i c a t i n g  t h e  num ber  o f  
n e c e s s a r y  e n a c t m e n t s  a n d  t h e i r  i n t e r r e l a t i o n s h i p s . "  S e e  a l s o  
S h o r t  v .  S t a t e ,  600  P . 2d 2 0 ,  23 ( A l a s k a  1979 )  an d  c a s e s  c i t e d  
a t  rv.7 t h e r o F n .

• » 7 ». . ,* « *
r . e r - y  •
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1 s e l e c t e d  m e m b e r s  o f  t h e  L e g i s l a t u r e  —  t h e  f r e e  c o n f e r e n c e  com­

m i t t e e )  c o u l d  e n a c t  g e n e r a l  l a w  t h r o u g h  a n  a p p r o p r i a t i o n s  b i l l ,  

a n d  d o  s o  s e s s i o n  a f t e r  s e s s i o n ,  a n d  t h e r e b y  v i t i a t e  c o m p l e t e l y  

t h e  c o n f i n e m e n t  r e q u i r e m e n t .

C e r t a i n l y  q u a l i f y i n g  l a n g u a g e  m a s t  b e  " g e r m a n e "  t o  t h e  

a p p r o p r i a t i o n  ( s om e  c o u r t s  u s e  t h e  s l i g h t l y  b r o a d e r  a d j e c t i v e ,  

" a p p r o p r i a t e " ) . C e r t a i n l y  t h e  q u a l i f y i n g  l a n g u a g e  o r  c o n d i t i o n  

m u s t  n o t  c o n f l i c t  w i t h  e x i s t i n g  l a w .  B u t  w h a t  o f  t h e  s i t u a t i o n  

wh en  t h e r e  i s  no  e x i s t i n g  l a w  i n  a n  a r e a ?  May t h e  L e g i s l a t u r e  . 

( o r  w o r s e ,  t h e  f e w  m e m b e r s  o f  a f r e e  c o n f e r e n c e  c o m m i t t e e  on  an  

a p p r o p r i a t i o n s  b i l l )  e n a c t  new l a w  i n  a n  a p p r o p r i a t i o n s  b ' i l l  a n d  

d e f e n d  i t  u n d e r  B i l e s  s i m p l y  b e c a u s e  i t  d o e s  n o t  c o n f l i c t  w i t h  

a n y  e x i s t i n g  l a w ?  T h e  a n s w e r  m u s t  s u r e l y  be  n o .  F i n a l l y ,  

c e r t a i n l y  t h e  q u a l i f y i n g  l a n g u a g e  o r  c o n d i t i o n  m u s t  n o t  r e m a i n  

i n  e f f e c t  b e y o n d  t h e  l i f e  o f  t h e  a p p r o p r i a t i o n .  B u t  t h a t  l i f e  

may bo e x t e n d e d . ,  i n d e e d .  I n  t h e  c a s e  o f  c a p i t a l  p r o j e c t s ,  " ( a ] n  

a p p r o p r i a t i o n  made  f o r  a  c a p i t a l  p r o j e c t  i s  v a l i d  f o r  t h e  l i f e  

o f  t h e  p r o j e c t  . . . . " AS 3 7 . 2 5 . 0 2 0 .  Ev en  i n  t h e  c a s e  o f  

o p e r a t i n g  e x p e n s e s  o f  g o v e r n m e n t ,  t h e  e v i l  i n  t h e  e n a c t m e n t  o f  

g e n e r a l  lav /  t h r o u g h  a n  a p p r o p r i a t i o n s  b i l l  i s  h a r d l y  l e s s e n e d  

by  t h e  f a c t  t h a t  t h a t  e v i l  w i l l  l a s t  o n l y  f o r  a  l i m i t e d  p e r i o d  

o f  t i m e .  T h e  P i l e s  t e s t ,  a l o n e ,  d r a w s  no  u s e f u l  l i n e .
I

Tho  p r o b l e m  n e e d s  t o  be  a p p r o a c h e d  f r o m  t h e  p r o p L r  

p e r s p e c t i v e .  T h e  c o n s t i t u t i o n  commands t h a t  " ( b )  i l l s  f o r  a p ­

p r o p r i a t i o n s  s h a l l  b e  c o n f i n e d  t o  a p p r o p r i a t i o n s . "  T h e  l a n g u a g e  

i s  l i m i t i n g ,  l i t e r a l l y  c o n f i n i n q .  I t  r e s t r i c t s  t h e  L e g i s l a t u r e .  

jF h d1 r 6Si f “t o  b e  "u se d  by  t h e  c o u r t " m u s t  ’a p i a u m - h  "CTom"thc  Unme 

' p e r s p B c f i v r s - = = r 'T3e‘C?rcnfe a p p r o p r i a t i o n s  b i l l s  m u s t ’ b e  l i m i t e d  t o '

f f p p r o p r r a t i o n s , t h e  q iTn n .T y I r1g~ t tm gc r Sg e  m u s t  b e  ‘t h e  minimum"

■’■a  i rrr f f f r t  r e q a r d i n g  how the -  

J | J n e y  a p p ' r o p r l a t e d ~ T S “ td ~ b ' c ~31f e h £ . i t  m u s t  n o t  a d m i n i s t e r  t h e

/////•//////////

.; . :w  :
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! 1 1 /
. n r o a r a m  o f  e x p e n d i t u r e s .  I t .  m u s t  n o t  e n a c t  l a w  o r  amend

1 8 /
e x i s t i n g  l a w .  I t  m u s t  n o t  e x t e n d  b e y o n d  t h e  l i f e  o f  t h o  -

1 9 /  2 0 /
a o p r o p r i a t i o n . F i n a l l y ,  t h e  l a n g u a g e  m u s t  b e  q e r m a n e ,  "

21/
t h a t  i s ,  a p p r o p r i a t e ,  t o  a n  a p p r o p r i a t i o i  s  b i l l .

T h i s  c o u r t  e n t e r t a i n s  no  i l l u s i o n s  t h a t  t h i s  t e s t  may

j e a s i l y  o r  m e c h a n i s t i c a l l y  b e  a p p l i e d .  E v e r ’ i n s t a n c e  w h e r e

i l a n g u a g e  i s  c h a l l e n g e d  i n  a n  a p p r o p r i a t i o n s  b i l l  i s  a  new c a s e

w h i c h  m \ . s t  b e  e x a m i n e d  s e p a r a t e l y .  C o u r t s  a p p l y i n g  w h a t  a p p e a r

t o  b e  s i m i l a r  t e s t s  t o  a p p a r e n t l y  s i m i l a r  f a c t s  r e a c h  o p p o s i t e

c o n c l u s i o n s .  C o m pa re  W e ld e n  v .  R a y , 229  N . K . 2 d  7 0 6 ,  710  ( I ow a

1 97 5 )  w i t h  H e n r y  v .  E d w a r d s , 3<16 S o .  2d i 5 3 ,  1 5 $ - 6 S  ( L a .  1 9 7 7 ) .

T h i s  f o r m u l a t i o n  i s  s y n t h e s i z e d  f r o m  s e v e r a l  c a s e s ,  a n d  a t t e m o t s

t o  g i v e  f a i r  m e a n i n g  t o  t h e  A l a s k a  C o n s t i t u t i o n  w i t h o u t  u n f a i r l y
22/

r e s t r i c t i n g  t h e  L e g i s l a t u r e ’ s  s p e n d i n g  p o w e r .  I t  m u s t  now be

a p p l i e d  t o  t h e  c h a l l e n g e d  a p p r o p r i a t i o n s .

///////////////

//////////////

/////////////

////////////

///////////

//////////

/////////

1 7 .  S t a t e  e x  r e l .  M e y e r  v .  S t a t e  D o a r d , s u p r a , 176  N . W .2d
a t  9 2 6 .

1 8 .  P i l e s  v .  D e p t ,  o f  P u b l i c  W e l f a r e , s u p r a , 403  A . 2d a t  
1 34 3  ( a s  t o  a m e n d i n g  l a w ) ;  r i a n d e r s  v. Morr i s ,  s u n r a , 553 P . 2d 
a t  7 7 2 .

1 9 .  P i l e s , s u p r a .

2 0 .  I d .

2 1 .  H e n r y  v. E d w a r d s , 346  S o .  2d 1 5 3 ,  1 5 8 ' ( L a .  1 9 7 7 ) .

22 An a n a l y s i s  w h i c h  i s  much m o r e  r e s t r i c t i v e  o f  t h e
L e g i s l a t u r e ’ s  p o w e r  i s  o f f e r e d  b y  L e v y ,  C o n s t i t u t i o n a l  
L i m i t a t i o n . ,  , n  A p p r o p r i a t i o n s , 11 UCL A-Al nska  L.  R e v .  139  (1 9 8 2 )  .



|l B .  -The  C h a l l e n g e d  A p p r o p r i a t i o n s

1)  FAAC 9

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  in' •FAAC 9 r e a d s  a s

j f o l l o w s :

T h e  sum o f  $ 2 0 , 0 0 0  i s  
a p p r o p r i a t e d  f r o m  t h e  g e n e r a l  

t f u n d  t o  t h e  D e p a r t m e n t  o f  H e a l t h
a n d  S o c i a l  S e r v i c e s  f o r  p a y m e n t  
a s  a g r a n t  t o  t h e  U p p e r  T a n a n a  
D e v e l o p m e n t  C o r p o r a t i o n  a s  a 
m i n o r i t y  h i r e  s t u d y .

§ 9 6 ,  c h .  5 0 ,  SLA 19 80  a t  p .  1 4 .

As t h e  G o v e r n o r  n o t e s ,  t h e  D e p a r t m e n t  o f  H e a l t h  

a n d  S o c i a l  S e r v i c e s  d o e s '  n o t  h a v e  t h e  s t a t u t o r y  a u t h o r i t y  t o  

i’ u n d e r t a k e  m i n o r i t y  h i r e  s t u d i e s .  T h e  p o w e r s  o f  t h a t  d e p a r t m e n t  

a r e  s e t  o u t  i n  AS 4 4 . 2 9 . 0 2 0 .  A l t h o u g h  t h e y  a r e  b r o a d ,  t h e y  

d o  n o t  e i t h e r  s p e c i f i c a l l y  o r  g e n e r a l l y  e m b r a c e  t h a t  f u n c t i o n .  

T he  L e g i s l a t u r e  u n d o u b t e d l y  c o u l d  c h a r g e  t h e  d e p a r t m e n t  w i t h  

t h a t  f u n c t i o n ,  b u t  i t  m u s t  do s o  t h r o u g h  g e n e r a l  l a w ,  by  a m e n d ­

i n g  AS 4 4 . 2 9 . 0 2 0 ,  a n d  i t  may n o t  a c c o m p l i s h  s u c h  a n  am e n d m e n t  

t h r o u g h  a n  a p p r o p r i a t i o n  b i l l .

Th e  G o v e r n o r  a l s o  c o r r e c t l y  p o i n t s  o u t  t h a t  t h e  

S t a t e  C o m m i s s i o n  f o r  Human R i g h t s  h a s  b e e n  c r e a t e d  by  t h e  L e g i s ­

l a t u r e ,  AS 1 8 . 8 0 . 0 1 0 ,  a n d  h a s  b e e n  g i v e n  t h e  p o w e r  t o  " s t u d y  t h e  

p r o b l e m s  o f  d i s c r i m i n a t i o n  i n  a l l  o r  s p e c i f i c  f i e l d s  o f  human 

r e l a t i o n s h i p s , "  AS 1 8 . 8 0 . 0 6 0 ( 5 ) .  I t  w o u l d  c l e a r l y  h a v e  t h e  

p o w e r  t o  c o n d u c t  t h o  m i n o r i t y  h i r e  s t u d y  i n  q u e s t i o n .  I t  w o u l d  

a l s o  h a v e  t h o  p o w e r ,  u n d e r  t h e  a n a l y s i s  o f  P a r t  I ,  a b o v e ,  t o  

r e c e i v e  a n  a p p r o p r i a t i o n  f o r  a  m i n o r i t y  h i r e  s t u d y  a n d  d i s b u r s e  

i t  a s  a  g r a n t  t o  t h e  named  g r a n t  r e c i p i e n t .  I t  w o u ld  h a v e  t h e  

p o w e r  a n d  t h e  d u t y  t o  a d m i n i s t e r  t h o  g r a n t ,  t o  e n s u r e  t h a t  s t a t e  

l a w  g e n e r a l l y  r e g a r d i n g  t h o  e x p e n d i t u r e s  o f  p u b l i c  f u n d s  was 

c o m p l i e d  w i t h .  B u t  t h i s  c o u r t  i s  u n a b l e  t o  d i s c e r n  how t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s  h a s  a n y  p r o p e r  r o l e  ir> 

t h i s ' f i e l d .  B e c a u s e  t h e  a p p r o p r i a t i o n  p u r p o r t s  t.o c o n f e r  on

j, ■’ o.*. ■ *~ —4 8 —
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1 i. p r o a r a n  o f  e x p e n d i t u r e s .  I t .  m u s t  n o t  e n a c t  lav:  o r  amend
1 8 /

! e x i s t i n g  l a w .  I t  m u s t  n o t  e x t e n d  b e y o n d  t h e  l i f e  o f  t h e  -
1 9 /  . 20 /

a p p r o p r i a t i o n .  F i n a l l y ,  t h e  l a n g u a g e  m u s t  b'e q e r m a n e ,21 /
! t h a t  i s ,  a p p r o p r i a t e ,  t o  a n  a p p r o p r i a t i o n s  b i l l .

T h i s  c o u r t  e n t e r t a i n s  no  i l l u s i o n s  t h a t  t h i s  t e s t  may

j e a s i l y  o r  m e c h a n i s t i c a l l y  b e  a p p l i e d .  E v e r y  i n s t a n c e  w h e r e

l a n g u a g e  i s  c h a l l e n g e d  i n  a n  a p p r o p r i a t i o n s  b i l l  i s  a  new c a s e

w h i c h  m u s t  b e  e x a m . n e d  s e p a r a t e l y .  C o u r t s  a p p l y i n g  w h a t  a p p e a r

t o  b e  s i m i l a r  t e s t s  t o  a p p a r e n t l y  s i m i l a r  f a c t s  r e a c h  o p p o s i t e

c o n c l u s i o n s .  C o m p ar e  W e l de n  v .  R a y , 229 N . W . 2 d  7 0 6 ,  710 ( I o w a

1 97 5)  w i t h  H e n r /  v . E d w a r d s , 346 S o .  2d 1 5 3 ,  1 5 ^ - 6 5  ( L a .  1 9 . 7 ) .

T h i s  f p . ' - m ' i l ' i t i o n  i s  s y n t h e s i z e d  f r o m  s e v e r a l  c a s e s ,  a n d  a t t e m p t s

t o  a i v e  f a i r  m o a n i n g  t o  t h e  A l a s k a  C o n s t i t u t i o n  w i t h o u t  u n f a i r l y22 /
r e s t r i c t i n g  t h o  L e g i s l a t u r e ’ s  s p e n d i n g  p o w e r .  I t  m u s t  nov; b e

a p p l i e d  t o  t h e  c h a l l e n g e d  a p p r o p r i a t i o n s .

///////////////
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17/

1 7 .  S t a t e  c x  r e l .  M e ye r  v .  S t a t e  D o a r d , s u p r a , 176  N . H . 2d 
a t  9 2 6 .

1 3 .  P i l e s  v .  D e p t ,  o f  P u b l i c  W e l f a r e , s u p r a , 403 A . 2d a t  
1343  ( a s  t o  a m e n d i n g  l a w l ; H a n d e r s  v .  M o r r i s , s u n r a , 553 P . 2d 
a t  7 7 2 .

1 ,9 . H i I o n ,  s u p r a .

2 0 .  I d .

2 1 .  H e n r y  v .  Edv.’a ^ l s ,  346 S o .  2d 1 5 3 ,  1 5 9 ' ( L a .  1 9 7 7 ) .

2 2 .  An a n a l y s i s  w h i c h  i s  much r t o ro  r e s t r i c t i v e  o f  t h o  
L e g i s l a t u r e ' s  p o w e r  i s  o f f e r e d  by  L e v y ,  C o n s t i t u t i o n a l  
L i m i t a t i o n s  o n  A p p r o p r i a t i o n s , 11 UCL A -A la ska  L.  R e v .  189 (1 9 82 )
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1 j t h a t  d e p a r t m e n t  a  p o w er  w h i c h  i t  h a s  n o t  b e e n  g i v e n ,  i t  a t t e m p t s

2 j t o  amend  e x i s t i n g  l av ; .  F o r  t h i s  r e a s o n ,  t h e  a p p r o p r i a t i o n  i s
i

3 J i n v a l i d .

4 ! 2) FAAC 18
i

5 j Th e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  FAAC 18 r e a d s  a s
i ,6 . f o l l o w s :

7 T h e  sum o f  $ 1 7 5 , 0 0 0  i s
a p p r o p r i a t e d  f r o m  t h e  g e n e r a l0 f u n d  t o  t h e  L e g i s l a t i v e  C o u n c i l
f o r  a  f e a s i b i l i t y  s t u d y  o f  t h e  9 Yukon Ku skokwim C r o s s i n g .

10 5 2 2 5 ,  c h .  5 0 ,  SLA 1980  a t  p .  3 4 .

11 . Th e  p o w e r s '  o f  t h e  L e g i s l a t i v e  C o u n c i l  a r e  s e t  o u t

12 a t  AS 2 4 . 2 0 . 0 6 0 .  T h ey  do  n o t  i n c l u d e  t h e  p o w e r  t o  u n d e r t a k e  t h e

13 k i n d  o f  d e t a i l e d  e n g i n e e r i n g  s t u d i e s  w h i c h  w o u l d  b e  r e q u i r e d  t o

14 d e t e r m i n e  t h e  f e a s i b i l i t y  o f  a m a j o r  c o n s t r u c t i o n  p r o j e  .

15 R a t h e r ,  t h a t  d u t y  h a s  b e e n  a s s i g n e d  by  t h e  L e g i s l a t u r e  tf. t h e

16 D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s .  AS

17 3 5 . 0 5 . 0 1 0 .  B e c a u s e  t h e  a p p r o p r i a t i o n  p u r p o r t s  t o  c o n f e r  on  

t h e  L e g i s l a t i v e  C o u n c i l  a  p o w e r  w h i c h  i t  h a s  n o t  b e e n  g i v e n ,  i t

19 a t t e m p t s  t o  amend  e x i s t i n g  l a w .  F o r  t h i s  r e a s o n ,  t h e  a p p r o p r i -

20 a t i o n  i s  i n v a l i d .

The L e g i s l a t u r e  m a k e s  two  p r i m a r y  a r g u m e n t s  t o

u p h o l d  t h e  v a l i d i t y  o f  t h i s  a p p r o p r i a t i o n .  F i r s t ,  i t  a r g u e s  

t h a t  t h e  L e g i s l a t i v e  C o u n c i l  p r o v i d e s  " f u l l - t i m e  t e c h n i c a l  a s ­

s i s t a n c e  t o  t h e  L e g i s l a t u r e " ,  a n d  t h a t  t h e  L e g i s l a t u r e ,  t h r o u g h  

i t s  i n t e r i m  c o m m i t t e e s ,  " h a s  b r o a d  l a t i t u d e  t o  s t u d y  a l t e r n a t i v e s  

f o r  t h e  f u t u r e . "  The a r g u m e n t  i s  b a s e d  on AS 24 . 2 0 .  060 (4)  (A) . 

T h a t  s t a t u t e  p r o v i d e s  t h a t  t h o  L e g i s l a t i v e  C o u n c i l  h a s  t h e  p o w e r  

t o :

21
22
23

24

25 

25 

27 

2n

29

30

P r o v i d e  t h o  t e c h n i c a l  s t a f f  
a s s i s t a n c e  i n  r e s e a r c h ,  r e p o r t i n g ,  
d r a f t i n g  a n d  c o u n s e l i n g  r e q u e s t e d  3 !  by  s t a n d i n g ,  i n t e r i m  a n d  s p e c i a l
c o m m i t t e e s  a n d  s p o t  r e s e a r c h  a n d  32 d r a f t i n g  s e r v i c e s  f o r  i n d i v i d u a l
me m be r s  i n  c o n f o r m i t y  w i t h  l a w  
a n d  l e g i s l a t i v e  r u l e s .



1 !j T h e  L e g i s l a t u r e ' s  r e a d i n g  of this s t atute a p p e a r s  o v e r l y  br oad

2

3

4

5

6

7

8 

c

10
11
12
1"

14

13

16

17

18

19

20 
21 
22
23

24

25

26 

27 

20

29

30

31

32

T h i s  m a t t e r  d o e s  n o t  i n v o l v e  a  r e q u e s t  by  a  c o m m i t t e e  f o r  

a s s i s t a n c e  i n  r e s e a r c h i n g  o r  d r a f t i n g  a  b i l l .  No r  d o e s  i t  

i n v o l v e  ,s r e q u e s t  f r o n  a n  i n d i v i d u a l  l e g i s l a t o r  f o r  " s p o t  

r e s e a r c h " .  R a t h e r ,  i t  i n v o l v e s  a  c o n t r a c t  i n  t h e  a m o u n t  o f  

5 1 7 5 , 0 0 0  b e t w e e n  t h e  L e g i s l a t i v e  A f f a i r s  A g e n c y  a n d  a j o i n t  

v e n t u r e  t o  p e r f o r m  a h i g h l y  d e t a i l e d  c o n s t r u c t i o n  p l a n .  E v e n  

b r i e f  r e v i e w  o f  t h e  c o n t r a c t  w h i c h  was  e x e c u t e d  s h o w s  how d i f ­

f e r e n t  t h i s  d e t a i l e d  f e a s i b i l i t y  s t u d y  wa s  f r o m  t h e  t y p e  o f  

f u n c t i o n  s e t  o u t  i n  AS 2 4 . 2 0 . 0 6 0 ( 4 ) ( A ) . Among o t h e r  t h i n g s ,  

t h e  c o n t r a c t o r  w a s  t o

O b t a i n  a p e r m i t  t o  p e r f o r m  
t h e  n e c e s s a r y  r e c o n n a i s s a n c e  s u r v e y s  
o n  N a t i v e  a n d  p u b l i c  l a n d s  w i t h i n  
t h e  p r o p o s e d  Y uk on -K u s k o k w i m  C r o s s i n g  
c o r r i d o r .  P e r f o r m  a  r e c o n n a i s s a n c e  
s u r v e y  o f  t h e  r o u t e  c o r r i d o r  o n  g r o u n d .  
S e c u r e  a e r i a l  m a p p i n g  p h o t o g r a p h y  o f  
t h e  r o u t e  c o r r i d o r  s u i t a b l e  f o r  p r e ­
p a r i n g  a p h o t o g r a m m e t r i c  map o f  t h e  
r o u t e  c o r r i d o r .  P e r f o r m  a  r e c o n n a i s s a n c e  
h y d r o g r a p h i c  s u r v e y  f r o m  t h e  m a i n  c h a n n e l  
o f  t h e  Kuskokwim R i v e r  a n d  f r o m  t h e  m a i n  
c h a r n e l  o f  t h e  Yukon R i v e r  t o  t h e  
r e s p e c t i v e  d o c k  s i t e s .

P r e p a r e  a  p h o t o g r a m m e t r i c  map o f  
t h e  r o u t e  c o r r i d o r  a t  a  s c a l e  o f  1 " 
e q u a l s  4 0 0 '  a n d  a  c o n t o u r  i n t e r v a l  
o f  1 0 ' .  P r e p a r e  n a e r i a l  p h o t o  s t r i p  
m o s a i c  o f  t h e  r o u t e  c o r r i d o r  a t  a  s c a l e  
o f  1." e q u a l s  2 , 0 0 0 ‘ .

L o c a t e  t h o  p r o p o n e d  P o r t a g e  R o a d ,  
d o c k s ,  p i p e l i n e s ,  y a r d s ,  s t a g i n g  a r e a s  
a n d  b u i l d i n g s  o n  t h e  p h o t o g r a m m e t r i c  . 
map .  L o c a t e  g r a v e l  s o u r c e s  a n d  p r o b l e m  
s o i l s  a l o n g  t h e  r o u t e  by  a e r i a l  p h o t o ­
a n a l y s i s  w i t h  s u f f i c i e n t  t e s t  p i t s  t o  
v e r i f y  l o c a l  p h o t o - i n d i c a t o r s  o f  g r a v e l  
s o u r c e s  a n d  p r o b l e m  s o i l s .  S e t  p e r m a n e n t  
b e n c h  m a r k s  n e a r  t h e  p r o p o s e d  d o c k  
l o c a t i o n ,  r e f e r  h y d r o g r a p h i c  s u r v e y s  
t o  c h o s e  b e n c h  m a r k s ,  a n d  e x t r a p o l a t e  
r i v e r  s t a g e s  f r om  t h e  n e a r e s t  USGS 
r i v e r  g a g i n g  s t a t i o n s  a n d / o p  N a t i o n a l  
W e a t h e r  S e r v i c e  h y d r o l o g i c  s t a t i o n s  
on  t h e  Yukon a n d  t h e  Kuskokwim R i v e r .

P r o v i d e  a p r e l i m i n a r y  e s t i m a t e  o f  
c o n s t r u c t i o n  q u a n t i t i e s  a n d  c o s t s  f o r
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t h e  r o a d ,  d o c k s ,  p i p e l i n e s ,  y a r d s ,  
s t a g i n g  a r e a s ,  b u i l d i n g  a n d  e q u i p m e n t .
P r o p o s e  b a s i c  c o n s t r u c t i o n  m e t h o d s  a nd  
m a t e r i a l  s o u r c e s .  P r e p a r e  a;  p r e l i m i n a r y  
e n v i r o n m e n t a l  a s s e s s m e n t  o f  t h e  p r o p o s e d  
Y uk on -K u s k o k w i m  C r o s s i n g ,  w i t h  
p a r t i c u l a r  r e f e r e n c e s  t o  p r o b a b l e  
i m p a c t s  o n  f i s h  a n d  g a m e .  P r e p a r e  
a  p r e l i m i n a r y  s o c i a l  a s s e s s m e n t  o f  
t h e  p r o p o s e d  Y uk on -K u s k o k w i m  C r o s s i n g ,  
w i t h  p a r t i c u l a r  r e f e r e n c e s  t o  t h e  
p r o b a b l e  i n f l u e n c e s  o n  s o c i a l  c o n ­
d i t i o n s  i n  U p p e r  K a l s k a g  a n d  o t h e r  
Kuskokwim a n d  Yukon v i l l a g e s  a n d  
t o w n s .

P r o p o s e  a  s c h e d u l e  o f  l e g i s l a t i v e  
an d  a d m i n i s t r a t i v e  a c t i o n ,  h e a r i n g s ,  
s u r v e y s ,  d e s i g n ,  r i g h t - o f - w a y  a c q u i s i t i o n  
a n d  c o n s t r u c t i o n  f o r  t h e  p r o p o s e d  Y u k o n -  
Kuskokwim C r o s s i n g .

Go v .  E x .  1 8 a .  Th e  m em b er s  o f  t h e  j o i n t  v e n t u r e  c o n t r a c t o r  w i t h

t h e  L e g i s l a t i v e  C o u n c i l  a r e  r e g i s t e r e d  c i v i l  e n g i n e e r s .  Gov .

E x .  1 8 b .  ; t t  i s  e v i d e n t  f r o m  t h e  e x h i b i t s  t h a t  t h e  f u n c t i o n s

b e i n g  u n d e r t a k e n  by  t h e  L e g i s l a t i v e  C o u n c i l  i n  t h i s  i n s t a n c e  g o

f a r  b e y o n d  t h e  p o w e r s  e s t a b l i s h e d  i n  t h a t  b o d y  by  AS 2 4 . 2 0 . 0 6 0 .

The  L e g i s l a t u r e ' s  s e c o n d  a r g u m e n t  i s  t h a t ,  u n d e r  

AS 3 5 . 1 0 . 0 1 5 ,  t h e  L e g i s l a t u r e  r e v i e w s  a n  a n n u a l  r e p o r t  r e q u i r e d  

t o  b e  s u b m i t t e d  by  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  

F a c i l i t i e s ,  i n c l u d i n g  i t s  " e s t i m a t e s  a n d  r e c o m m e n d e d  p r i o r i t i e s " .  

U n d e r  AS 3 5 . 1 0 . 1 0 0 ,  t h e  L e g i s l a t u r e  m u s t  a p p r o v e ,  r e j e c t ,  o r  

m o d i f y  t h e  d e p a r t m e n t ' s  p r o p o s e d  p l a n s  a n d  p o l i c i e s .  T h u s ,  t h e  

L e g i s l a t u r e  a r g u e s ,  i t 3 c o m m i s s i o n  o f  t h i s  s t u d y  wa s  " i n c i d e n t a l - 

t o  t h e  c a r r y i n g  o u t  o f  i t s  l e g i s l a t i v e  f u n c t i o n s ,  w h i c h  i n c l u d e  

c l o s e l y  r e v i e w i n g  D O T / P F ' s  p r o p o s e d  p r o j e c t s  p r i o r  t o  a p p r o p r i ­

a t i n g  f u n d s  f o r  t h o s e  p r o j e c t s . "  T h i s  a r g u m e n t  i s  u n p e r s u a s i v e .  

T h e r e  i s  no  s h o v i n n  In t h e  r e c o r d  t h a t  t h i s  d e t a i l e d  c o n s t r u c t i o n  

s t u d y  w as  o r d e r e d  t o  a s s i s t  t h e  L e g i s l a t u r e  i n  r e v i e w i n g  a n y  

p r o p o s e d  p r o j e c t  o f  DOT/PF.  T h e r e  i s  no  s h o w i n g  t h a t  t h e  

DOT/PF a n n u a l  r e p o r t  e v e n  p r o p o s e d  s u c h  a p r o j e c t .  F i n a l l y ,  i f  

t h e  L e g i s l a t u r e  d e s i r e s  t o  h a v e  s u c h  a  f e a s i b i l i t y  s t u d y  

p r e p a r e d ,  i t  c e r t a i n l y  may  r e q u i r e  t h a t  i t  b e  d o n e .  H o w e v e r ,
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1

I1

u n d e r  t h e  lav.- a s  i t  p r e s e n t l y  e x i s t s ,  t h e  L e g i s l a t i v e  C o u n c i l

i

i .

j
i12 h a s  no a u t h o r i t y  t o  c o n d u c t  s u c h  a  s t u d y  o r  t o  c o n t r a c t  w i t h

3 o t h e r s  f o r  i t  t o  b e  c o n d u c t e d .

4 3) FAAC 19 i •

5 T h e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  FAAC 19 r e a d s  a s
6 f o l l o w s :

7
The  sum o f  $ 2 5 0 , 0 0 0  i s

8
9

a p p r o p r i a . t e d  f r o m  t h e  g e n e r a l  
f u n d  t o  t h e  O f f i c e  o f  t h e  G o v e r n o r ,  
s p e c i a l  p r o j e c t s  o f f i c e ,  f o r  t h e

10
N o r t h e r n  S o u t h e a s t  A q u a c u l t u r e  
A s s o c i a t i o n .

11 5 2 5 9 ,  c h .  5 0 ,  SLA 1 9 8 0 ,  p .  1 5 .

12 T h e r e  i s  a n  u n r e s o l v e d  f a c t u a l  q u e s t i o n  c o n c e r n ­

. 13 i n g  t h i s  a p p r o p r i a t i o n  w h i c h  p r e c l u d e s  d i s p o s i t i o n  o f  i t  by

14 sum ma ry  j u d g m e n t .  Th e  L e g i s l a t u r e  a l l e g e s  i n  i t s  S u p p l e m e n t a l

15 Memorandum i n  O p p o s i t i o n  t o  G o v e r n o r ' s  M o t i o n  f o r  Summary  J u d g ­

18 m e n t  t h a t  t h i s  a p p r o p r i a t i o n  wa s  r e q u e s t e d  by  t h e  G o v e r n o r ' s

17 o f f i c e .  L e q .  S u p p .  Mem. 5 3 .  T h e  G o v e r n o r ' s  r e s p o n s e  i s  u n ­

18 i n t e l l i g i b l e .  He s a y s  f i r s t  t h a t  t h e  L e g i s l a t u r e  " p r o v i d e s  no

19 s u p p o r t  f o r  t h e s e  a s s e r t i o n s " ,  t h e n  c o n c e d e s  t h a t  " t h i s  i t e m  w as

20 a d d e d  by  t h e  l e g i s l a t u r e  a f t e r  t h e  b i l l  was  i n t o d u c e d  by  t h e

21 g o v e r n o r . "  Th e  G o v e r n o r  t h e n  a r g u e s  t h a t  " [ a ] n  i n v a l i d  a p ­

22 p r o p r i a t i o n  i s  n o t  made  v a l i d  b e c a u s e  t h e  g o v e r n o r  r e q u e s t e d  i t . "

23 G ov .  R e p l y  2 4 .  I f  i t  i s  t h e  c a s e  t h a t  t h i s  a p p r o p r i a t i o n  was

24 i n c l u d e d  i n  t h e  a p p r o p r i a t i o n s  b i l l  a t  t h e  r e q u e s t  o f  t h e

25 G o v e r n o r ,  i t  w o u l d  a p p e a r  t h a t  t h o  G o v e r n o r  i s  e s t o p p e d  f r o m

.26 c o n t e s t i n g  i t s  c o n s t i t u t i o n a l i t y .  S e e  J a m i s o n  v .  C o n s o l i d a t e d

27 U t i l i t i e s ,  I n c . ,  576 P . 2d 97 ( A l a s k a  1 9 7 0 ) .  E i c a u s c  t h e r e  i s

20 a n  u n r e s o l v e d  i s s u e  o f  m a t e r i a l  f a c t ,  s um mary  j u d g m e n t  a p p e a r s

29
i n a p p r o p r i a t e  i n  r e g a r d  t o  FAAC 1 9 .  A l a s k a  R u l e  p f  C i v i l  P r o ­

30
c e d u r e  56 ;  W i c k w i r e  v ,  M c F a d J e n ,  576 P . 2d 986 ( A l a s k a  1 9 7 8 ) .

31
4) FAAC 32

32
As n o t e d  a b o v e ,  t h e r e  a r e  two  a p p r o p r i a t i o n s

.. , •... .. - 5 0 -



I

w h i c h  a r e  c h a l l e n g e d  i n  FAAC 3 2 .  Th e  f i r s t  o f  t h e s e ,  a n  a p -

2 j p r o p r i a t i o n  o f  $ 1 9 8 , GOO t o  !IBE S e r v i c e  C e n t e r s ,  I n c . ,  t h r o u g h  _
!i3 j t h e  D e p a r t m e n t  o f  Commerce  a n d  E c o n o m i c  D e v e l o p m e n t ,  r a i s e s  no

4 I c o n f i n e m e n t  q u e s t i o n .  I t  i s  t h e  s e c o n d  a p p r o p r i a t i o n ,  $ 2 2 6 , 0 0 0  
I . .  . •

5 i' t o  t h e  B e r i n g  S ea  F i s h e r m a n 1s - A s s o c i a t i o n ,  t h r o u g h  t h e  D e p a r t m e n t
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o f  Co mmerce  a n d  E c o n o m i c  D e v e l o p m e n t ,  w h i c h  i s  c h a l l e n g e d  by 

t h e  G o v e r n o r  o n  t h e  g r o u n d s  t h a t  i t  v i o l a t e s  t h e  c o n f i n e m e n t  

r e q u i r e m e n t .

T h e  a p p r o p r i a t i o n  i n  q u e s t i o n  (FAAC 3 2 ( b ) )  r e a d s

a s  f o l l o w s :

D e p a r t m e n t  o f  Commerce  a n d  E c o n o n i c  D e v e l o p m e n t

B e r i n g  S e a  F i s h e r m a n ' s
A s s o c i a t i o n  g r a n t  $ 2 2 6 , 0 0 0

S 2 8 6 ,  c h .  50 ,  SLA 1 9 8 0 ,  p .  6 5 .

T h i s  a p p r o p r i a t i o n  i s  d i s c u s s e d  a b o v e  i n  P a r t  I I .

B . 3 ( b ) .  A l t h o u g h  t h e  p u r p o s e  o f  t h e  g r a n t  w as  n o t  s e t  o u t  i n  

t h e  a p p r o p r i a t i o n ,  t h e  e x h i b i t s  s u b m i t t e d  b y  t h e  p a r t i e s  e s t a b ­

l i s h e d  t h a t  t h e  g r a n t  wa s  u s e d  t o  f u n d  a p r o g r a m  o f  p r o v i d i n g  

u p - t o - d a t e  i n f o r m a t i o n  a n d  s e r v i c e s  t o  c o m m e r c i a l  f i s h e r m e n  i n  

w e s t e r n  A l a s k a  t o  a s s i s t  i n  t h e  d e v e l o p m e n t  o f  t h e  h e r r i n g  

f i s h e r y  i r  t h a t  r e g i o n .

Tho  G o v e r n o r  a r g u e s  t h a t  t h e  L e g i s l a t u r e  h a s  

a s s i g n e d  t o  t h e  D e p a r t m e n t  o f  F i 3h a n d  Game t h e  a u t h o r i t y  t o  

" c o l l e c t ,  c l a s s i f y  a n d  d i s s e m i n a t e  s t a t i s t i c s ,  d a t a  a n d  i n f o r m a ­

t i o n  t h a t  t e n d s  t o  p r o m o t e  t h e  p u r p o s e s "  o f  t h o  f i s h  a n d  game 

l a w s  o f  t h e  S t a t e ,  i n c l u d i n g  t h e  e n h a n c e m e n t  o f  f i s h e r i e s .  Th e  

G o v e r n o r  a I n n  a r g u e s  t h a t  t h o  D e p a r t m e n t ,  o f  Commerce  a n d  E c o n o m i c  

D e v e l o p m e n t  i s  " n o t  s p e c i f i c a l l y  c h a r g e d  w i t h  r e s p o n s i b i l i t y  i n  

t h i s  a r e a "  a nd  t h u s  c o n c l u d e s  t h a t  t h e  a p p r o p r i a t i o n  p u r p o r t s  

t o  e n a c t  s u b s t a n t i v e  l a w  by g i v i n g  t h e  D e p a r t m e n t  o f  Commerce  

a n d  E c o n o m i c  D e v e l o p m e n t  a u t h o r i t y  w h i c h  i t  p r e v i o u s l y  d i d  n o t  

h a v e .
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1 A r e v i e w  o f  t h e  e n a b l i n g  l e g i s l a t i o n  f o r  t h e  

D e p a r t m e n t  o f  Commerce  a n d  E c o n o m i c  D e v e l o p m e n t  m a k e s  c l e a r  

t h a t  t h e  G o v e r n o r ’ s  a r g u m e n t  i s  i n c o r r e c t .  AS 4 4 . 3 3 . 0 2 0  

e s t a b l i s h e s  t h e  d u t i e s  o f  t h e  d e p a r t m e n t .  Among t h e m  a r e . t h e  

f o l l o w i n g .  Th e  d e p a r t m e n t  s h a l l  " c o o p e r a t e  w i t h  p r i v a t e ,  

g o v e r n m e n t a l  a n d  o t h e r  p u b l i c  i n s t i t u t i o n s  a n d  a g e n c i e s -  i n  t h e  

e x e c u t i o n  o f  e c o n o m i c  d e v e l o p m e n t  p r o g r a m s . "  AS 4 4 . 3 3 . 0 2 0 ( 1 7 ) .  

T h e  d e p a r t m e n t  s h a l l  " c o n d u c t  s t u d i e s ,  e n t e r  i n t o  c o n t r a c t s  a n d  

a g r e e m e n t s ,  a n d  make s u r v e y s  r e l a t i n g  t o  t h e  e c o n o m i c  d e v e l o p m e n t  

o f  t h e  s t a t e  . . . . "  I d . ,  5 1 2 .  I n  a d d i t i o n  t o  t h e s e  

s p e c i f i c  d u t i e s ,  t h e  d e p a r t m e n t  s h a l l  " p e r f o r m  a l l  o t h e r  d u t i e s  

a n d  p o w e r s  n e c e s s a r y  o r  p r o p e r  i n  r e l a t i o n  t o  e c o n o m i c  d e v e l o p ­

m e n t  a n d  p l a n n i n g  f o r  t h e  s t a t e . "  I d . ,  5 2 0 .  U n d e r  t h e s e  g r a n t s  

o f  p o w e r s ,  t h e  D e p a r t m e n t  o f  Commerce  a n d  E c o n o m i c  D e v e l o p m e n t  

c l e a r l y  h a s  t h e  p o w e r  t o  e n t e r  i n t o  a c o n t r a c t  w i t h  a  r e g i o n a l  

a s s o c i a t i o n  t o  a s s i s t  i n  t h e  d e v e l o p m e n t  o f  t h e  h e r r i n g  f i s h e r y .  

Th e  G o v e r n o r ' s  a r g u m e n t  t h a t  t h e  a p p r o p r i a t i o n  somehow am e n d e d  

e x i s t i n g  l a w  i s  n o t  c o r r e c t .  T h e  a p p r o p r i a t i o n  i s  n o t  i n  v i o ­

l a t i o n  o f  t h e  c o n f i n e m e n t  r e q u i r e m e n t  o f  t h e  A l a s k a  C o n s t i t u t i o n .

5) FAAC 37

The a p p r o p r i a t i o n  c h a l l e n g e d  i n  FAAC 37 r e a d s  a s

f o l l o w s :

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s
fc

Kuskokwim N a t i v e  A s s o c i a t i o n  5 2 0 0 , 0 0 0  
Koyok on  D e v e l o p m e n t  C o r p .  5 2 0 0 , 0 0 0

I t  i s  t h e  i n t e n t  o f  t h e  L e g i s l a t u r e  
t h a t  t h e  a p p r o p r i a t i o n s  t o  t h e  Kus ko kwi m 
N a t i v e  A s s o c i a t i o n  a n d  K oyokon  D e v e l o p ­
m e n t  C o r p o r a t i o n  h e  u s e d  f o r  t h o  p u r c h a s e  
o f  l)-f> b u l l d o z e r s  o r  t h e i r  e q u i v a l e n t ,  
a n d  f o r  l a n d  c l e a r i n g  a n d  o t h e r  o x p e n s e  
r e l a t i n g  t o  a g r i c u l t u r e .

5 2 0 6 ,  c h .  50 ,  SLA 19R0 ,  p .  6 7 .

Th e  G o v e r n o r  a g r e e s  t h a t  t h e  D e p a r t m e n t  o f  N a t u r a l

R e s o u r c e s  h a s  t h e  p o w e r  u n d e r  AS 0 3 . 0 5 . 0 1 0  t o  d i r e c t  e x p e r i m e n t a l

-52-



1

2

4

5

3

7

8

Q

10
11
12
13

14

13

16

17

18

19

20

21

22

23

24

23

20
27

28

29

30

31

32

I

w o rk  t o  p r o m o t e  a n d  d e v e l o p  t h e  a g r i c u l t u r a l  i n d u s t r y  i n  t h e  

S t a t e .  He c o n c e d e s  t h a t  " [ i ] t  i s  a p p r o p r i a t e  f o r  t h e  l e g i s l a t u r e  

t o  c h a n n e l  money  t h r o u g h  t h e  d e p a r t m e n t  f o r  t h i s - p u r p o s e . " Th e  

G o v e r n o r  c o n t e n d s ,  h o w e v e r ,  t h a t  i n c l u s i o n  o f  i n t r i c a t e  d e t a i l s  

s u c h  a s  t h e  d e s i g n a t i o n  o f  t h e  s p e c i f i c  m o d e l  b u l l d o z e r  t o  b e  

u s e d  i n  t h i s  p r o j e c t  " c o n s t i t u t e s  t h e  e n a c t m e n t  o f  s u b s t a n t i v e  

l a w "  a nd  t h u s  v i o l a t e s  t h e  c o n f i n e m e n t  r e q u i r e m e n t .

Th e  L e g i s l a t u r e  a r g u e s  t h a t  t h e  G o v e r n o r ' s  p o s i t i o n  

w o u l d  f o r c e  i t  t o  e n a c t  a  s e p a r a t e  p i e c e  o f  s p e c i f i c  l e g i s l a ­

t i o n  d e s c r i b i n g  i n  d e t a i l  t h e  p u r p o s e s  o f  e a c h  a p p r o p r i a t i o n  o r  

f o r e g o  i t s  r i o h t  t o  s p e c i f y  s u c h  d e t a i l s .  T h e  L e g i s l a t u r e  f i n d s  

t h e  a l t e r n a t i v e  o f  " e n a c t i n g  a  s e p a r a t e  p i e c e  o f  g e n e r a l  l e g i s ­

l a t i o n  f o r  h u n d r e d s  o f  a p p r o p r i a t i o n s  w h i c h  r e q u i r e  c o n d i t i o n s  

o r  q u a l i f i c a t i o n s "  t o  b e  a n  " u n a c c e p t a b l e  a l t e r n a t i v e  b o t h  f r o m  

a l e g a - l  a nd  p r a c t i c a l  s t a n d p o i n t . "  Th e  L e g i s l a t u r e  p o i n t s  t o  

p a s t  p r a c t i c e  o f  p r o v i d i n g  " f i n e  d e t a i l s "  a n d  a r g u e s :

T h e  a l t e r n a t i v e  t o  t h i s  t y p e  
o f  p r e c i s e  d e t a i l i n g  o f  a p ­
p r o p r i a t i o n s  f o r  s p e c i f i c  u s e s  
a n d  p u r p o s e s  i s  a n  i n c r e d i b l e  
v o l u m e  o f  s e o a r a t c  p i e c e s  o f  
g e n e r a l  l e g i s l a t i o n .  S i n c e  t h i s  
i s ,  i n  t h e  r e n l  w o r l d ,  v i r t u a l l y  
i m p o s s i b l e ,  t h e  L e g i s l a t u r e ' s  
p o w e r  t o  c o n t r o l  t h e  u s e  o f  s t a t e  
f u n d s  w o u l d  e f f e c t i v e l y  b e  h a n d e d  
o v e r  t o  t h o  e x e c u t i v e  b r a n c h ,  a  
c o n c e p t  r e j e c t e d  by  t h e  d r a f t e r s  
o f  t h e  A l a s k a  C o n s t i t u t i o n .  F u r t h e r ,  
i t , i s  a b s u r d  f o r  t h e  l e g i s l a t u r e  t o  
e n a c t  a . p e r m a n e n t  s t a u t o r y  p r o g r a m  
when  i t  d e s i r e s  o n l y  t o  a u t h o r i z e  
d i s b u r s e m e n t  o f  p u b l i c  f u n d s  t o  
s p e c i f i c  r e c i p i e n t s  f o r  s p e c i f i c  
i t e m s  o r  p u r p o s e s  o n  a  o n e - t i m e  
bn s i s .

L e g .  S u p p .  Homo.  pi9 .

T h e  l i n e  i n  i n s t a n c e s  l i k e  t h i s  o n e  i s  d i f f i c u l t  

t o  d r a w .  I n  o n e  r e s p e c t  t h e  L e g i s l a t u r e ' s  a r g u m e n t  i s  n o t  

p e r s u a s i v e .  I f ,  i n  a  g i v e n  a p p r o p r i a t i o n ,  i t  s e e k s  t o  d o  m or e  

t h a n  m e r e l y  a p p r o p r i a t e ,  i t  m u s t  e n a c t  s e p a r a t e ,  s u b s t a n t i v e
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!• l e g i s l a t i o n .  T h a t  i s  w h a t  t h e  c o n s t i t u t i o n  r e q u i r e s .  On t h e  
| •
; o t h e r  h a n d ,  d o e s  t h e  c h a l l e n g e d  l a n g u a g e  h e r e  d o  m o r e  t h a n  

j q u a l i f y  a n d  e x p l a i n  t h e  a p p r o p r i a t i o n ?  Do es  i t ' o f f e n d  a n y

j e l e m e n t  o f  t h e  t e s t  s e t  o u t  a b o v e ?
i

W h i l e  t h e  i s s u e  i s  c l o s e ,  i t  a p p e a r s  t o  t h i s  

j c o u r t  t h a t  t h e  l a n g u a g e  d o e s  g o  b e y o n d  t h e  min imum n e c e s s a r y  t o  

j e x p l a i n  how t h e  m o n e y  i s  t o  b e  s p e n t .  I t  t a k e s  o v e r  a  p o r t i o n

| o f  t h e  a d m i n i s t r a t i o n  o f  t h e  p r o g r a m  o f  e x p e n d i t u r e s .  I t  ' - o s
i

s o  b y  d i r e c t i n g  t h a t  m o ney  a p p r o p r i a t e d  f o r  a g r i c u l t u r a l  d e v e l o p ­

m e n t  b e  e x p e n d e d  t o  p u r c h a s e  a  p a r t i c u l a r  t y p e  o f  e q u i p m e n t .

T h a t  t y p e  o f  d e t e r m i n a t i o n  i s  o n e  p r o p e r l y  made  by t h e  e n t i t y  

w h i c h  i s  a d m i n i s t e r i n g  o r  e x e c u t i n g  t h e  l a w .  I t  s e e m s  " i n a p -  

{ , ' o p r i a t y  t o  a s c h e d u l e  o f  e x p e n d i t u r e s " .  I t  p r o b a b l y  o u g h t  n o t
i

t o  b e  i n  a n  a p p r o p r i a t i o n s  b i l l .

H o w e v e r ,  g i v e n  t h e  a u t h o r i t i e s  s e t  o u t  a b o v e  w h i c h  

e s t a b l i s h  t h a t  l e g i s l a t i o n  e n j o y s  a  p r e s u m p t i o n  o f  c o n s t i t u t i o n ­

a l i t y ,  t h i s  c o u r t  i s  r e l u c t a n t  t o  c o n c l u d e  t h a t  a  p a r t i c u l a r  

a p p r o p r i a t i o n  i s  u n c o n s t i t u t i o n a l  i n  w h a t  a p p e a r s  t o  b e  a  c l o s e  

c a s e .  F o r  t h a t  r e a s o n ,  a nd  e v e n  t h o u g h  t h e  a p p r o p r i a t i o n  c h a l ­

l e n g e d  i n  FAAC 37 a p p e a r s  t o ’ c r o s s  t h e  l i n e ,  no  s u c h  d e c l a r a t i o n  

w i l l  b e  made  a n d  t h e  a p p r o p r i a t i o n  i s  u p h e l d .

6 ) FAAC 4 5, FAAC <17, F/iAC <18 a n d  FAAC 49

The  a p e . - o p r i a t i o n s  c h a l l e n g e d  by  t h e  G o v e r n o r  i n
%

t h e s e  fou r*  c o u n t s  o f  h i s  c o u n t e r c l a i m  a r e  h i g h l y  d e t a i l e d  a p ­

p r o p r i a t i o n s  t o  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  

F a c i l i t i e s  f o r  r u r a l  a i r p o r t  i m p r o v e m e n t s  i n  t h e  s c o r e s  o f  

v i l l a g e s  i n  A l a s k a .  (Tho G o v e r n o r  s a y s  33 r u r a l  a i r p o r t s  a r e  

a f f e c t e d ,  a n d  t h o  I.<-ci<s l a t u r e  n o t o r .  t h e r e  a r c  38 a i r p o r t s  a f ­

f e c t e d .  T h o s e  f i g u r e s  a r e  a c c u r a t e  a s  t o  o n e  o r  t h e  o t h e r  o f  t h e  

s p e c i f i c  i m p r o v e m e n t s  m a n d a t e d ,  b u t  t h e y  a r e  i n a c c u r a t e  a s  t o  t h e  

t o t a l  n u m b e r  o f  a i r p o r t s  a f f e c t e d .  F o r  e x a m p l e ,  77 v i l l a g e  a i r ­

p o r t s  w e r e  t o  r e c e i v e  a i r - t o - g r o u n d  r a d i o s  u n d e r  t h e
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[■ a p p r o p r i a t i o n .  Tho  t o t a l  n u m b e r  o f  d i f f e r e n t  v i l l a g e  a i r o o r t s  ! 

I! a f f e c t e d  '•••an p r o b a b l y  w e l l  o v e r  1 0 0 . )  A p p r o x i m a t e l y  5 3 5 , 0 0 0 , 0 0 0  S

I* •1 w a s  a p p r o p r i a t e d  f o r  r u r a l  a i r p o r t  r u n w a y  i m p r o v e m e n t s ;  a l m o s t

! 5 3 , 0 0 0 , 0 0 0  wa.s a p p r o p r i a t e d  f o r  r u r a l  a i r p o r t  l i g h t i n g  i m p r o v e ­

m e n t s ;  a l m o s t  5 3 , 0 0 0 , 0 0 0  f o r  r u r a l  a i r p o r t  n a v i g a t i o n a l  a i d s ;

| a n d  a p p r o x i m a t e l y  5 2 , 0 0 0 , 0 0 0  wa s  a p p r o p r i a t e d  f o r  r u r a l  a i r p o r t  

j t e r m i n a l  r c a t a g e  b u i l d i n g s .  T h e  a p p r o p r i a t i o n s  a r e  h i g h l y  

d e t a i l e d ,  f i l l i n g  e i g h t  p a g e s  i n  t h e  S e s s i o n  Laws o f  A l a s k a ,

5 2 8 0 ,  c h .  5 0 ,  SLA 1 9 8 0 ,  p p .  7 9 - 8 7 ,  b u t ,  much m o r e  s i g n i f i c a n t l y ,  

t h e y  r e f e r  t o  a n d  i n c o r p o r a t e  b y  r e f e r e n c e  much l o n g e r  a n d  

e x t r e m e l y  d e t a i l e d  s t u d i e s  c o n c e r n i n g  r u r a l  a i r p o r t  i m p r o v e m e n t .  

I n  a d d i t i o n ,  t h e  a p p r o p r i a t i o n s  e s t a b l i s h e d  min imum s t a n d a r d s  

f o r  r u n w a y  s i z e ,  d i r e c t e d  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  

P u b l i c  F a c i l i t i e s  t o  i d e n t i f y  v i l l a g e s  w h e r e  e x p a n s i o n  o f  t h e  

ru n w a y  w o u l d  i n v o l v e  t h e  a c q u i s i t i o n  j f  l a n d  f r o m  t h e  v i l l a g e  

u n d e r  t h e  A l a s k a  N a t i v e  La nd  C l a i m s  S e t t l e m e n t  A c t  a n d  s u b m i t '  a  

l i s t  o f  t h e s e  p r o j e c t s  t o  t h e  L e g i s l a t i v e  B u d g e t  a n d  A u d i t  Com­

m i t t e e ,  e s t a b l i s h e d  e x t r e m e l y  d e t a i l e d  s t a n d a r d s  f o r  i m p r o v e m e n t  

t o  a i r p o r t  l i g h t i n g  (b y  i n c o r p o r a t i n g  d e s c r i p t i o n s  a n d  s t a n d a r d s  

f o u n d  i n  DOT/PF d o c u m e n t s  a n d  FAA d o c u m e n t s ) , e s t a b l i s h e d  t h e  

s i z e  a n d  g e n e r a l  l a y - o u t  o f  a i r p o r t  t e r m i n a l  s t o r a g e  b u i l d i n g s ,  

e t  c e t e r a .
i

The  l e g i s l a t i o n  i n  q u e s t i o n  g o e s  f a r  b e y o n d  w h a t  

may b e  i n c l u d e d  i n  a n  a p p r o p r i a t i o n s  b i l l .  T h e r e  i s  no q u e t t i o n  

h e r e  t h a t  t h e  c h a ’ e n g e d  l a n g u a g e  a m o u n t s  t o  f u l l - s c a l e ,  d r t ' i i c . r  

’' -’ . . l i n i s t r a t i o n  o f  a  m a s s i v e  r u r a l  a i r p o r t  i m p r o v e m e n t  p r o g r a m .

I t  e f f e c t i v e l y  e n a c t s  J aw  c o n c e r n i n g  t h e  d e s i g n  o f  a i r p o r t s  a l l  

o v e r  t h e  s t a l e .  Tin- l a n g u a g e  i s  i n a p p r o p r i a t e  f o r  a s c h e d u l e  o f  

e x p e n d i t u r e s .  I n  v i r t u a l l y  e v e r y  r e s p e c t ,  t h e  a p p r o p r i a t i o n s  i n  

q u e s t i o n  o f f e n d  t h o  t e s t  f o r  d e t e r m i n i n g  t h e i r  v a l i d i t y .

Th e  L e g i s l a t u r e  c e r t a i n l y  c o u l d  amend  e x i s t i n g  

l a w  ( o r  c r e a t e  new l a w )  e s t a b l i s h i n g  t h a t  a i r p o r t s  b u i l t  o r

- 55-



| i m p r o v e d  w. fch s t a t e  f u n d s  s h a l l  c o n f o r m  t o  c e r t a i n  s t a n d a r d s .

I ’ *
I B u t  s u c h  l e g i s l a t i o n  m u s t  b e  s e p a r a t e  f r o m  t h e  a p p r o p r i a t i o n s  "

! b i l l ,  f o r  a l l  o f  t h e  r e a s o n s  d i s c u c s e d  a t  t h e  b e g i n n i n g  o f  P a r t

| I I I .  O r ,  t h e  L e g i s l a t u r e  c o u l d  a p p r o p r i a t e  t h e  su m s  i n  q u e s t i o n

t o  t h e  D e p a r t m e n t  o f  T r a n s p o r t a t i o n  a n d  P u b l i c  F a c i l i t i e s  f o r

r u r a l  a i r p o r t  r u n w a y  i m p r o v e m e n t s ,  r u r a l  a i r p o r t  l i g h t i n g

i m p r o v e m e n t s ,  e t  c e t e r a .  I t  c a n n o t ,  h o w e v e r ,  t h r o u g h  t h e  u s e

o f  a n  a p p r o p r i a t i o n s  b i l l ,  t a k e  c.< : r  t h e  d e t a i l e d  a d m i n i s t r a t i o n

j o f  c a r r y i n g  o u t  a  p r o g r a m  d e s i g n  t o  i m p r o v e  r u r a l  a i r p o r t s  i n

t h e  s t a t e .  T h e  a p p r o p r i a t i o n s  c h a l l e n g e d  i n  a l l  o f  t h e s e  c o u n t s

o f  t h e  c o u n t e r c l a i m  o f f e n d  a r t i c l e  I I ,  s e c t i o n  13 o f  t h e  A l a s k a

C o n s t i t u t i o n .

7) FAAC 57

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  FAAC 57 r e a d s  a s

f o l l o w s :

D e p a r t m e n t  o f  R e v e n u e

C h i l d  S u p p o r t  E n f o r c e m e n t  5 2 , 4 3 2 , 9 0 0

T h e  D e p a r t m e n t  o f  R e v e n u e  w i l l  
e s t a b l i s h  a s l i d i n g  s c a l e  c o l ­
l e c t i o n  f e e  s c h e d u l e  f o r  t h e  
n on  AFDC c a s e l o a d  b a s e d  u p o n  an  
i n d i v i d u a l s  ( s i c ]  e c o n o m i c  a b i l i t y  
t o  p a y .  T h e  a m o u n t  o f  t h i s  g e n e r a l  
f u n d  a p p r o p r i a t i o n  i s  t o  b e  r e d u c e d  
b y  t h e  a m o u n t  o f  t h o s e  n o n  AFDC c a s e  
c o l l e c t i o n  f e e  r e c e i p t s .

• »
5 5 1 ,  c h .  2 0 ,  SLA 1 9 8 0 ,  p .  2 5 .

T h e  G o v e r n o r  o b j e c t s  t o  t h e  l a n g u a g e  r e q u i r i n g  

' . h e  D e p a r t m e n t  o f  R e v e n u e  t o  e s t a b l i s h  a  s l i d i n g  s c a l e  c o l l e c t i o n  

f e e  s c h e d u l e .  He a r g u e s  t h a t  s u c h  a r e q u i r e m e n t  may n o t  c o n ­

s t i t u t i o n a l l y  b e  i n s e r t e d  i n t o  a n  a p p r o p r i a t i o n s  b i l l .  T he  

L e g i s l a t u r e  p o i n t s  t o  AS 4 7 . 2 3 . 1 0 0  w h i c h ,  a t  t h o  t i m e  o f  t h e  

a p p r o p r i a t i o n ,  r e q u i r e d  t h e  D e p a r t m e n t  o f  R e v e n u e  t o  ' a d o p t  

r e g u l a t i o n s  a s s e s s i n g  c o s t s  f o r  o b l i g e e s  f i n a n c i a l l y  a b l e  t o  

p a y  f o r  t h e  s e r v i c e s  p r o v i d e d  by  t h e  d e p a r t m e n t . ’ T h u s ,  t h e  

L e g i s l a t u r e  a r g u e s ,  i t  n e i t h e r  a d d e d  n o r  c h a n g e d  a n y  s t a u t o r y

Ii
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| r e q u i r e m e n t s ;  i t  n o r e l v  c o n d i t i o n e d  i t s  a p p r o p r i a t i o n  t o  t h e  

! a g e n c y  o n  t h e  a g e n c y  c o m p l y i n g  w i t h  a n  e x i s t i n g  s t a t u t o r y  r e - ’

] q u i r e m e n t .

T h e . L e g i s l a t u r e ' s  a r g u m e n t  i s  n o t  p e r s a u s i v e ,  f o r

| i t  m i s c h a r a c t e r i z e s  w h a t  t h e  d h a l l e n g e d  l a n g u a g e  s . f . t e m p t s  t o  do^.

I t  n o t  o n l y  r e q u i r e s  t h a t  t h e  d e p a r t m e n t  a d e p t  r e g u l a t i o n s  by

v / h i c h  c o s t s  may b e  a s s e s s e d  a g a i n s t  p e o p l e  who a r e  a b l e  t o  p a y ,

b u t  i t  s p e c i f i e s  t h a t  t h e  r e g u l a t i o n  s h a l l  b e  o f  a  s p e c i f i c

t y p e  —  a  s l i d i n g  s c a l e  c o l l e c t i o n  f e e  s c h e d u l e .  T h e  T s g i s l a t u r e

l i a s  t h e  p o w e r  t o  r e q u i r e  t h a t  s u c h  r e g u l a t i o n s  b e  a d o p t e d ,  b u t
■*

i t  may  n o t  d o  s o  i n  a n  a p p r o p r i a t i o n s  b i l l .  T h e  e f f e c t  o f  t h a t  

r e q u i r e m e n t  c l e a r l y  i s  t o  amend  e x i s t i n g  l a w .  I t  i s  t o  r e q u i r e  

r e g u l a t i o n s  o f  a  p a r t i c u l a r  t y p e ,  w h e r e  t h a t  t y p e  w a s  n o t  r e ­

q u i r e d  b e f o r e .  T h e  c h a l l e n g e d  l a n g u a g e  v i o l a t e s  t h e  c o n f i n e m e n t

r e q u i r e m e n t .

8 ) FAAC 70

S u p r e m e  C o u r t  (35  p o s i t i o n s )  $ 1 , 8 3 2 , 5 0 0

Mo f u n d s  f r o m  t h i s  a p p r o p r i a t i o n  a r e  t o  
b e  u s e d  t o  move t h o  c l e r k  o f  t h e  s u p r e m e  
c o u r t  a n d  t h e  c l e r k s  [ s i c j  o f f i c e  a n d  
s t a f f  f r o m  J u n e a u .

5 5 1 ,  c h .  1 2 0 ,  SLA 1 3 8 0 ,  p .  50 .
I

T h e  G o v e r n o r  o b j e c t s  t o  t h e  l a n g u a g e  p r o h i b i t i n g
i •

u s e  o f  t h e  a p p r o p r i a t i o n  t o  move t h e  o f f i c e  o f  t h e  c l e r k  o f  t h e  

s u p r e m e  c o u r t  f r o m  J u n e a u  on  t h e  g r o u n d s  t h a t  i t  i s  " e s s e n t i a l l y  

s u b s t a n t i v e  l a w "  w i t h  i t s  i m p o r t  t h a t  " t h e  s u p r e m e  c o u r t  c l e r k  

s h a l l  r e m a i n  i r .  J u n e a u " .  Tho  a r g u m e n t  i s  n o t  p e r s u a s i v e .  

A s s u m i n g  t h a t  t h e  G o v e r n o r  w o u l d  o v e n  h o v e  s t a n d i n g  t o  r a i s e  

t h i s  i s s u e ,  t h e r e  i s  n o t h i n g  i n  t h e  c h a l l e n g e d  l a n g u a g e  w h i c h  

r e q u i r e s  t h a t  t l v  c l e r k ' s  o f f i c e  r e m a i n  i n  J u n e a u . .  I t  m e r e l y  

p r o h i b i t s  t h e  u s e  o f  f u n d s  f r o m  t h i s  a p p r o p r i a t i o n  f o r  t h a t  u s e .  

I t  d o e s  n o t  p r o h i b i t  t h e  u s e  o f  o t h e r  f u n d s  f o r  t h a t  p u r p o s e .

T he  c h a l l e n g e d  l a n g u a g e  s i m p l y  d o c s  n o t  do  w h a t  t h e  G o v e r n o r
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h
ji c l a i m s  i t  d o e s .  T h e r e  i s  no  v i o l a t i o n  h e r o  o f  t h e  c o n f i n e m e n t
I'|; r e q u i r e m e n t .

C.  J u d i c i a l  Remedv
!

T h e  G o v e r n o r  h a s  n o t  a d d r e s s e d ,  e i t h e r  i n  h i s  o r i g i n a l

jj Memorandum i n  S u p p o r t  o f  M o t i o n  f o r  Summary  J u d g m e n t  o r  i n  h i s

ji S u p p l e m e n t a l  Memorandum i n  R e p l y ,  w h a t  j u d i c i a l  r e m e d y  m i g h t  b e  
»
' p r o p e r  g i v e n  a f i n d i n g  t h a t  a n y  o f  t h e  a p p r o p r i a t i o n s  v i o l a t e d  

t h e  c o n f i n e m e n t  r e q u i r e m e n t  o f  a r t i c l e  I I ,  s e c t i o n  13 o f  t h e  

j A l a s k a  C o n s t i t u t i o n .  F rom t h e  e x t e n s i v e  e x h i b i t s  s u b m i t t e d  by  

t h e  p a r t i e s ,  i t  a p p e a r s  l i k e l y  t h a t  d i s b u r s e m e n t  o f  m o s t  o f  t h e  

f u n d s  i n  q u e s t i o n  o c c u r r e d  e v e n  b e f o r e  t h e  F i r s t '  Amended  A n s w e r  

a n d  C o u n t e r c l a i m  w as  f i l e d ,  ( s e e ,  e . g . ,  L e g .  E x .  9D,  Gov .  E x .

1 8 a ,  G o v .  E x .  1 9 b ) . A d d i t i o n a l l y ,  t h e r e  a r e  s u b s t a n t i a l  p o l i c y  

r e a s o n s  why t h i s  c o u r t  s h o u l d  l i m i t  i t s  d e c i s i o n  t o  a  d e c l a r a t i o n  

o f  t h e  r i g h t s  a n d  l p g a l  r e l a t i o n s  o f  t h e  p a r t i e s .  j U n d e r  a l l * " o f ?

&he se  • c i l ' C U K i s ' E a n c e s • t h i a  d e u i s i o n ,  LU Che* V x t e n t  i t  h o l d s  any"
' - .  . . .     -■ **•"
a p p r o p r T S t T o n  t o ’T j e ~u n  c  o ' r i s t l t u t l ' o n a i 7~"sho"u 1 dTTae t r g a t e d  ~as~ a  f
i. - ■ -    . --- ----------- ---;     J ^
d e c I a r J t b r V  j u d g m e n t  u n d e r  AS 2 2 . 1 0 . 0 2 0 ( b )  t „And  n o  m o r e /  anjT 

J i p p r i T C l o n  d e c ! a ' r e c T ' i n d 1 i a " t u i s  n u t  b u u n  (1 1 3 b u y § P i J , ' ~ ' t “ 3 h ' a l l r  

Xapse{?
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ll A.  S t a n d i n g
-----------------------
T h e  L e g i s l a t u r e  c o n t e n d s  t h a t  t h e  G o v e r n o r  h a s  no

| s t a n d i n g  t o  c h a l l e n g e  t h e  two  a p p r o p r i a t i o n s  w h i c h  h e  c h a l l e n g e s
I
: on  t h e  g r o u n d s  t h a t  t h e y  c o n s t i t u t e  a i d  t o  p r i v a t e  e d u c a t i o n a l  

i n s t i t u t i o n s .  T h e  L e g i s l a t u r e  r e l i e s  o n  i t s  memorandum i n  

s u p p o r t  o f  m o t i o n  t o  d i s m i s s  d e f e n d a n t ' s  c o u n t e r c l a i m ,  w h i c h  wa s  

f i l e d  n e a r  t h e  o u t s e t  o f  t h i s  c a s e  when  t h e  c a s e  was  b e f o r e  The  

Hv. o r a b l e  T homas  B.  S t e w a r t .  T h e  G o v e r n o r  r e s p o n d e d  w i t h  a n

o p p o s i t i o n  memorandum a d v o c a t i n g  n o t  o n l y  t h a t  h e  h a d  s t a n d i n g ,
• *

b u t  t h a t  t h e  L e g i s l a t u r e  d i d  n o t  h a v e  s t a n d i n g  t o  r a i s e  t h e  

i s s u e .  T h e  i s s u e  wa s  f u l l y  b r i e f e d  b e f o r e  J u d g e  S t e w a r t .

A f t e r  c o n s i d e r a t i o n  o f  t h e  v a r i o u s  b r i e f s ,  J u d g e  

S t e w a r t  i s s u e d  a n  o r d e r  d e n y i n g  b o t h  t h e  p l a i n t i f f s '  a n d  t h e  

d e f e n d a n t s ’ m o t i o n s  t o  s t r i k e .  I n  t h a t  o r d e r ,  h e  e x p l i c i t l y  

s t a t e d :

The  m o t i o n s  c h a l l e n g e  t h o  s t a n d i n g  o f  
t h e  r e s p e c t i v e  p a r t i e s  t o  s u e  t h e  o t h e r ,  
a n d  a s s e r t  a d d i t i o n a l  g r o u n d s  f o r  d i s ­
m i s s a l .  Th e  m o t i o n s  h a v e  b e e n  h e a r d  a n d  
t h e  c o u r t  i s  f u l l y  a d v i s e d  t h e r e o n .  I t  
i s  h e r e b y  ORDERED t h a t  t h o  m o t i o n s  t o  
d i s m i s s  a r e  d o n i e d .

O r d e r  D e n y i n g  M o t i o n s  t o  D i s m i s s ,  O c t o b e r  3 ,  1 9 8 1 .  B e c a u s e  t h e

i s s u e  o f  s t a n d i n g  was  f u l l y  b r i a f e d  a n d  c o n s i d e r e d  by  t h e

p r e d e c e s s o r  c o u r t ,  a n d  b e c a u s e  t h e  p a r t i e s  make  no  new a r g u m e n t s

a n d  a l l e g e  no  new f a c t s  c o n c e r n i n g  s t a n d i n g ,  t h i s  c o u r t  w i l l  n o t

r e c o n s i d e r  J u d g e  S t e w a r t ' s  e a r l i e r  r u l i n g .  I t  i s  t h e  l a w  o f

t h i s  c a s e ,  a n d  o u g h t  n o t  t o  be  c h a n g e d  e x c e p t  u p o n  a s p e c i f i c

s h o w i n g  t l w i t  I t  *s e r r o n e o u s .  S t e p a n o v  ’ • G a v r i l o v i c h , 50d P . 2d

3 0 ,  30 ( A l a s k a  1 0 7 0 ) .  W h i l e  i t  i n  w i t h i n  t h i s  c o u r t ' s  p o w e r  t o

r e c o n s i d e r ,  t h o  po w e r  " i s  n o t  co be  u s e d  l i g h t l y .  I d .  No show

i n g  h a s  b e e n  made  a n  t o  why i t  3h o u l d  bo  e x e r c i s e d  h e r e .  T h u s ,

t h e  G o v e r n o r  l i a s  o t a n d i n g  t o  c h a l l e n g e  t h o s e  a p p r o p r i a t i o n s .

IV. P R I V A T E  E D U C A T I O N A L  I N S T I T U T I O N S
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0 .  G e n e r a l  D i s c u s s i o n- ■    - •

Tv;o a p n r o p r i a t i o n s  h a v e  b e e n  c h a l l e n g e d  by  t h e  G o v e r n o r

o n  t h e  b a s i s  t h a t  t h e y  p r o v i d e  d i r e c t  a i d  f o r  p r i v a t e  e d u c a t i o n

i n  v i o l a t i o n  o f  a r t i c l e  V I I ,  s e c t i o n  1 o f  t h e  A l a s k a  C o n s t i t u t i o n .

T h a t  s e c t i o n  p r o v i d e s :

T h e  l e g i s l a t u r e  s h a l l  b y  g e n e r a l  l a w  
e s t a b l i s h  a n d  m a i n t a i n  a  s y s t e m  o f  
p u b l i c  s c h o o l s  o p e n  t o  a l l  c h i l d r e n  
o f  t h e  S t a t e ,  a n d  may p r o v i d e  f o r  o t h e r  
p u b l i c  e d u c a t i o n a l  i n s t i t u t i o n s .  S c h o o l s  
a n d  i n s t i t u t i o n s  s o  e s t a b l i s h e d  s h a l l  b e  
f r e e  f r o m  s e c t a r i a n  c o n t r o l .  Ho money  
s h a l l  b e  p a i d  f r o m  p u b l i c  f u n d s  f o r  t h e  
d i r e c t  b e n e f i t  o f  • i y  r e l i g i o u s  o r  o t h e r  
p r i v a t e  e d u c a t i o n - i n s t i t u t i o n .  ■.

T h e  G o v e r n o r ' s  c h a l l e n g e  i s  b a s e d  u p o n  t h e  l e s t  s e n t e n c e  o f  t h e  

s e c t i o n .  T h e  c r i t i c a l  i n q u i r y  r e g a r d i n g  b o t h  a p p r o p r i a t i o n s  

i s  w h e t h e r  t h o  g r a n t e e  may b e  c h a r a c t e r i z e d  a s  a  " p r i v a t e  

e d u c a t i o n a l  i n s t i t u t i o n . "

Ho A l a s k a  c a s e  h a s  c o n s t r u e d  t h e  m e a n i n g  o f  t h e  t e r m  

" p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n " ,  b u t  i t  i s  n o t  a  p a r t i c u l a r l y  

d i f f i c u l t  t e r m  t o  d e f i n e .  I t  w o u l d  c e r t a i n l y  i n c l u d e  s c h o o l s ,  

a s  w e l l  a s  s o c i e t i e s ,  c o r p o r a t i o n s ,  a n d  o r g a n i z a t i o n s ,  w h i c h  a r e  

o t h e r  t h a n  p u b l i c ,  a n d  w h i c h ’a r e  o r g a n i z e d  o r  e s t a b l i s h e d  f o r  

t h e  p u r p o s e  o f  p r o v i d i n g  e d u c a t i o n .  I f  t h e r e  i s  a n y  u n c e r t a i n t y  

f n  t h e  a p p l i c a t i o n  o f  t h i s  c o n s t i t u t i o n a l  p r o h i b i t i o n ,  i t  a r i s e s  

when  a p r i v a t e  o r g a n i z a t i o n  w h i c h  u n d e r t a k e ?  a  n u m b e r  o f  f u n c ­

t i o n s ,  o n e  o f  w h i c h  may b e  c h a r a c t e r i z e d  a s  e d u c a t i o n a l ,  r e c e i v e s  

a s s i s t a n c e  d i r e c t l y  f r o m  t h e  S t a t e .

Th o  h i s t o r y  o f  t h o  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  

I s  h n l p f u ]  i n  t h i s  r e g a r d .  Do l o c a t e  A r m s t r o n g ,  s p e a k i n g  f o r  

t h e  C o m m i t t e e  o n  H e a l t h ,  e d u c a t i o n  a n d  W e l f a r e ,  w h i c h  d r a f t e d  

t h e  s e c t i o n  i n  q u e s t i o n ,  i n d i c a t e d  a n u m b e r  o f  t h i n g s  a b o u t  i t s  

i n t e n t .  S i g n i f i c a n t l y ,  w h i l e  i t  was  t h e  i n t e n t i o n  o f  t h e  f r a m e r s  

" t o  p r o v i d e  a n d  p r o t e c t  f o r  t h e -  f u t u r e  o f  o u r  p u b l i c  s c h o o l s ' , 

t h e  l a n g u a g e  w a s  d r a f t e d  s o  t h a t  i t  w o u l d  ' n o t  p r o h i b i t  t h o  u s e

I •
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| o f  f u n d s  i n  o c h e r  e d u c a t i o n a l  m a t t e r s . "  2 P r o c e e d i n g s  o f  t h e  

; A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  1 5 1 4 .  D e l e g a t e  A r m s t r o n g  t h e n  

m ade  r e f e r e n c e  t o  s p e c i a l  c a s e s  w h e r e  c h i l d r e n  i n  h om es  o r  

h o s p i t a l s  o r  o t h e r  p r i v a t e  i n s t i t u t i o n s  w o u l d  n o t  b e  p r o h i b i t e d  

f r o m  r e c e i v i n g  a i d  u n d e r  t h e  S e c t i o n .  I d .  a t  l o l 4 - 1 5 .  Tho  

t h r u s t  o f  t h e s e  c o m m e n t s  s e e m s ,  t o  b e  t h a t  a i d  t o  a p r i v a t e  

o r g a n i z a t i o n  o r  i n s t i t u t i o n  i s  n o t  p r o h i b i t e d ,  e v e n  i f  i t  c a r r i e s  

o u t  some e d u c a t i o n a l  a s s i s t a n c e ,  a s  l o n g  a s  i t  i s  n o t  p r i m a r i l y  

j a n  e d u c a t i o n a l  i n s t i t u t i o n .

I t  i s  a l s o  i m p o r t i n t  t o  keep ,  i n  m i n d ,  a s  n o t e d  a b o v e
• i

a t  3 - 4 ,  t h a t  a s h o w i n g  o f  u n c o n s t i t u t i o n a l i t y  m u s t  b e  " m a n i f e s t "  

t o  o v e r c o m e  t h e  p r e s u m p t i o n  o f  v a l i d i t y  t o  w h i c h  v a l i d l y  e n a c t e d  

s t a t u t e s  a r e  e n t i t l e d .

C T h e  C h a l l e n g e d  A p p r o p r i a t i o n s

1) FAAC 11

Th e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  FAAC 11 r e a d s

a s  f o l l o w s :

T h e  sum o f  5 1 0 0 , 0 0 0  i s  a p p r o p r i a t e d  
f r o m  t h e  g e n e r a l  f u n d  t o  t h e  m u n i c i p a l  
g r a n t  a c c o u n t  f o r  p a y m e n t  a s  a  g r a n t  
t o  . the M u n i c i p a l i t y  o f  A n c h o r a g e  f o r  
a g r a n t  t o  t h e  A l a s k a  B l a c k  L e a d e r ­
s h i p  C o n f e r e n c e  f o r  c o m m u n i t y - b a s e d  
e d u c a t i o n  e n r i c h m e n t .

5 1 0 6 ,  c h .  5 0 ,  SLA 19 80  a t  p .  4 .  Th e  g r a n t  w as  t o  f i n a n c e  a  s i x  

week  summer  p r o g r a m  f o r  200  m i n o r i t y  s t u d e n t s .  L e g .  E x .  11 C.

T h e  A l a s k a  B l a c k  L e a d e r s h i p  C o n f e r e n c e  i s  

n o t  p r o p e r l y  d e s c r i b e d  a s  a n  e d u c a t i o n a l  i n s t i t u t i o n ,  a s  f • 

c o n s t i t u t i o n  u s e s  t h a t  p h r a s e .  W h i l e  t h e  o r g a n i z a t i o n  u n d e r ­

t a k e s  some  e d u c a t i o n a l  a c t i v i t i e s ,  t h e  e v i d e n c e  s u b m i t t e d  by  t h e  

p a r t i e s  s u g g e s t s  t h a t  i t  may a c c u r a t e l y  bo d e s c r i b e d  a s  s n  

u m b r e l l a  o r g a n i z a t i o n  f o r  s e v e r a l  g r o u p s  w h i c h  s e e k s  t h e  a d v a n c e ­

m e n t ,  i n  s e v e r a l  s p h e r e s ,  o f  A l a s k a ' s  l i l a c ) :  c i t i z e n s .  I t s  

p u r p o s e s  i n c l u d e  " p r o m o t i n g  a n d  s t i r o u l t a t i n g  c o l l u s i v e n e s s  w i t h i n  

t h e  B l a c k  C o m m u n i t y . "  Co •. Ex .  1 1 a .  Member  o r g a n i z a t i o n s

• II jfoteroSl - ...
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II
i n c l u d e  t h e  M a s h a  B l a c k  C a u c u s ,  t h e  A l a s k a  W o m en ' s  C i v i c  a n d  

S o c i a l  C l u b ,  t h o  B l a c k  C o a l i t i o n ,  t h e  . M i n i s t e r i a l  A l l i a n c e ,  

M o t h e r s  f o r  C h r i s t i a n  F e l l o w s h i p ,  b o t h  t h e  A n c h o r a g e  a n d  

F a i r b a n k s  b r a n c h e s  o f  t h e  NftftCP, t h e  G r e a t e r  F a i r b a n k s  B l a c k  

C a u c u s ,  a n d  d i v e r s e  o t h e r  g r o u p s .  L e g .  E x .  l i e .  T h e  p u r p o s e s  

a n d  p o w e r s  o f  t h e  A l a s k a  B l a c k  L e a d e r s h i p  C o n f e r e n c e ,  a s  e x ­

p r e s s e d  i n  i t s  a r t i c l e s  o f  i n c o r p o r a t i o n ,  e m o r a c e  " c h a r i t a b l e ,  

e d u c a t i o n a l ,  c i v i c ,  l i t e r a r y  a n d  c u l t u r a l "  p u r p o s e s .  G o v .  E x .

1 1 a  ( a r t .  I I I ) .  U n d e r  t h e s e  c i r c u m s t a n c e s ,  i t  w o u l d  n o t  a p p e a r

a p p r o p r i a t e  t o  c o n c l u d e  t h a t  t h e  A l a s k a  B l a c k  L e a d e r s h i p  C o n -
• « 

f e r e n c e  i s  a  " p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n  " w i t h i n  t h e  m e a n i n g

o f  t h e  c o n s t i t u t i o n .

I n  3cme  i n s t a n c e s ,  o f  c o u r s e ,  i t  m i g h t  be  

a p p r o p r i a t e  t o  l o o k  t h r o u g h  a  c o r p o r a t e  s t r u c t u r e ,  f o r  e x a m p l e ,  

i f  t h e  o r g a n i z a t i o n  u n d e r t o o k  o n l y  e d u c a t i o n a l  f u n c t i o n s ,  t o  

d e t e r m i n e  i f  i t  r e a l l y  wa s  no  m o r e  t h a n  a n  e d u c a t i o n a l  i n s t i t u ­

t i o n .  B u t  t h a t  d o e s  n o t  a p p e a r  t o  b e  t h e  c a s e  h e r e .  W h i l e  t h e  

G o v e r n o r  h i n t s  i n  t h a t  d i r e c t i o n ,  n o t i n g  t h a t  t h e  o r g a n i z a t i o n  

wa s  i n c o r p o r a t e d  i n  S e p t e m b e r ,  1 9 8 0 ,  a f t e r  t h e  a p p r o p r i a t i o n  i n  

q u e s t i o n  w as  p a s s e d ,  o n e  o f  t h e  e x h i b i t s  s u b m i t t e d  by  t h e  

G o v e r n o r  sh o w s  t h a t  t h e  o r g a n i z a t i o n  •..Cia f u n c t i o n i n g  a t  l * ; a s t  

s i n c e  1 9 7 8 .  Gov .  E x .  l i b .  N e i t h e r  p a r t y  h a s  r a i s e d  a  . q u e s t i o n  

o f  f a c t  i n  t h i s  r e g a r d ,  a n d  b o t h  p a r t i e s  s e e k  r e s o l u t i o n  by  

sum ma ry  j u d g m o n t .  I n  t h e s e  c i r c u m s t a n c e s ,  a n d  w i t h o u t  e v e n  t h e  

a l l e g a t i o n  o f  a  g e n u i n e  i s s u e  o f  m a t e r i a l  f a c t ,  t h i s  c o u r t  i s  

n o t  i n c l i n e d  t o  loo>. b e h i n d  t h e  e x h i b i t s  p r e s e n t e d  t o  a t t e m p t  t o  

f i n d  a  f a c t u a l  d i s p u t e  c o n c e r n i n g  t h e  o r g a n i z a t i o n ' s  a c t i v i t i e s .

B e c a u s e  t h e  A l a s k a  B l a c k  L e a d e r s h i p  C o n ­

f e r e n c e  i s  n o t  a  " p r i v a t e  e d u c a t i o n a l ' i n s t i t u t i o n . " , t i n  a p p r o p r i ­

a t i o n  o f  o u b l i c  money  t o  i t  d o c s  n o t  o f f e n d  a r t i c l e  V I I ,  s e c t i o n  

1 o f  t h e  A l a s k a  C o n s t i t u t i o n .

/ / / / / / / / / / / / / / /
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2) FAAC 25

T h e  a p p r o p r i a t i o n  c h a l l e n g e d  i n  FAAC 25 r e a d s

a s  f o l l o w s :

. F a i r b a n k s  N o r t h  S t a r  B o r o u g h
A s s o c i a t i o n  f o r  E d u c a t i o n  

• o f  Young C h i l d r e n  $ 2 0 , 0 0 0
F o r  c h i l d  c a r e  e q u i p m e n t

§ 2 0 G, c h .  5 0 ,  SLA 1 9 8 0  a t  p .  5 3 .

T h e  F a i r b a n k s  A s s o c i a t i o n  f o r  t h e  E d u c a t i o n  

o f  Young C h i l d r e n  i s  a  p r i v a t e  n o n - p r o f i t  o r g a n i z a t i o n  c o m p r i s e d  

o f  n i n e  d a y  c a r e  a n d  p r e - s c h o o l  o r g a n i z a t i o n s  i n  t h e  F a i r b a n k s  

a r e a .  L e g .  E x .  2 5C .  I t s  g o a l  i s  " t o  p r o v i d e  i n f o r m a t i o n  a nd  

s u p p o r t  f o r  y o u n g  c h i l d r e n " .  G o v .  E x .  2 5 a .  I t  s o u g h t ,  a n d  

o b t a i n e d  i n  t h e  c h a l l e n g e d  a p p r o p r i a t i o n ,  $ 1 5 , 0 0 0  f o r  p l a y  

e q u i p m e n t  a n d  $ 5 , 0 0 0  f o r  a u d i o - v i s u a l  e q u i p m e n t ,  t o  b e  u s e d  by 

i t s  v a r i o u s  memb er  o r g a n i z a t i o n s .  L e g .  E x .  25C.

As w i t h  t h e  p r e v i o u s  a p p r o p r i a t i o n  t o  t h e  

A l a s k a  B l a c k  L e a d e r s h i p  C o n f e r e n c e ,  t h e  i s s u e  i s  w h e t h e r  t h e  

F a i r b a n k s  A s s o c i a t i o n  f o r  t h e  E d u c a t i o n  c,f Young  C h i l d r e n  i s  a 

p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n .  T h i s  q u e s t i o n  i s  s u b s t a n t i a l l y  

c l o s e r  t h a r  t h a t  i n v o l v i n g  t h e  A l a s k a  B l a c k  L e a d e r s h i p  C o n f e r e n c e  

i n  t h e  p r e c e d i n g  a p p r o p r i a t i o n .

S u p p o r t i n g  t h e  G o v e r n o r  i s  t h e  f a c t  t n a t  t h e  
* * • 

name o f  > a s s o c i a t i o n  s u g g e s t s  t h a t  i t  i s  o r g a n i z e d  p r i m a r i l y

f o r  e d u c a  . o n a l  p u r p o s e s .  A d d i t i o n a l l y ,  -a l e t t e r  t o  R e p r e s e n ­

t a t i v e  B r i a n  R o g e r s  f r o m  t h e  v i c e  p r e s i d e n t  o f  t h e  o r g a n i z a t i o n ,  

G ov .  E x .  2 5 a ,  s u g g e s t s  t h a t  e d u c a t i o n  i s  t h o  p r i m a r y  p u r p o s e  o f  

t h e  F a i r b a n k s  A s s o c i a t i o n  f o r  t h o  E d u c a t i o n  o f  Young C h i l d r e n .

F o r  e x a m p l e ,  i t  r e f e r s  t o  t h e  g o a l  o f  d e v e l o p m e n t  o f  " p h y s i c a l  

a n d  c o g n i t i v e  s k i l l s "  o f  c h i l d r e n ,  r e f e r s  t o  t h e  " t e a c h e r / c h i l d  

r a t i o "  i n  i t s  d a y  c a r e  c e n t e r s ,  a n d  r e f e r s  t o  t h o  f a c t  t h a t  t h e  

d a y  c a r e  c e n t e r s  p r o v i d e  c a r e  f o r  b o t h  p r e s c h o o l  a n d  " y o u n g  

s c h o o l  acie c h i l d r e n " .
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1 The  L e g i s l a t u r e  a r g u e s  t h a t  t h e  p r i m a r y  

f u n c t i o n  o f  t h e  F a i r b a n k s  A s s o c i a t i o n  f o r  t h e  E d u c a t i o n  o f  Young  

C h i l d r e n  i s  t o  p r o v i d e ,  t h r o u g h  i t s  mem ber  d a y  c a r e  c e n t e r s ,  

c h i l d  c a r e  t o  p r e - s c h o o l  c h i l d r e n .  T h e  L e g i s l a t u r e  c o n t e n d s  t h a t  

"FAEYC i s  a n o n - p r o f i t  o r g a n i z a t i o n  w h o s e  g o a l  i s  t o  p r o v i d e  

i n f o r m a t i o n  a n d  s u p p o r t  f o r  a f f i l i a t e  d a y  c a r e  c e n t e r s . "  L e g .

E x .  25A.  T h e  g r a n t  was  us.- 'd t o  p u r c h a s e  p l a y  e q u i p m e n t  a n d  

a u d i o - v i s u a l  e q u i p m e n t  f o r  c h i l d  c a r e  c e n t e r s  a f f i l i a t e d  w i t h  

FAEYC.

Th e  L e g i s l a t u r e  s e e k s  t o  d i s t i n g u i s h  d a y  c a r e  

c e n t e r s  o r  c h i l d  c a r e  c e n t e r s  f r o m  " p r i v a t e  e d u c a t i o n a l  i n s t i t u ­

t i o n s "  i n  two  w a y s .  F i r s t ,  t h e  f o r m e r  a r e  r e g u l a t e d  by t h e  

D e p a r t m e n t  o f  H e a l t h  a n d  S o c i a l  S e r v i c e s .  S o e  7 AAC 5 0 . 1 2 0 - 7 7 5 .  

S e c o n d ,  e x p e n s e s  f o r  c h i l d  c a r e  a r e  t a x  d e d u c t i b l e  t o  p a r e n t s ,  

a n d ,  u n d e r  t h e  I n t e r n a l  R e v e n u e  C o d e ,  a r e  c o n s i d e r e d  e m p l o y m e n t  

r e l a t e d  e x p e n s e s ,  w h i l e  p r i v a t e  s c h o o l  t u i t i o n  i s  n o t  a  d e d u c t ­

i b l e  e x p e n s e .  T h u s ,  t h e  L e g i s l a t u r e  a r g u e s ,  d a y  c a r e  may be  

d i s t i n g u i s h e d  f r o m  e d u c a t i o n .  T h e  L e g i s l a t u r e  a l s o  r e l i e s  u p o n  

a l o- . c j r  c o u r t  d e c i s i o n  f r o m  O h i o  w h i c h  h e l d  t h a t  a  d a y  c a r e  c e n t e r  

i s  n o t  i n c l u d e d  w i t h i n  t h e  t d r m  " e d u c a t i o n a l  u s e "  i n  a z o n i n g  

o r d i n a n c e  w h i c h  p r o v i d e d  t h a t  p e r m i t t e d  u s e s  i n  a  r e s i d e n t i a l  

d i s t r i c t  i n c l u d e  " e d u c a t i o n a l  u s e ,  p u b l i c  l i b r a r y  o r  m u s e u m . "

S t a k e r  v .  B r o w n , 324 H . E . 2 d  7 9 3 ,  795  ( O h i o  Com. P I .  1 9 7 4 ) .  Th e
%

L e g i s l a t u r e  c o n c l u d e s  t h a t  " a n y  e d u c a t i o n a l  b e n e f i t s  c o n f e r r e d  

on  c h i l d r e n  i n  d a y  c a r e  c e n t e r s  i . s  s e c o n d a r y  t o  t h e i r  b a s i c  

f u n c t i o n  w h i c h  i s  t o  a l l o w  p a r e  i t s  t o  p a r t i c i p a t e  i n  t h e  w o rk  

f o r c e . "

A f u r t h e r  a r g u m e n t  a d v a n c e d  by t h o  L e g i s ­

l a t u r e  i s  b a s e d  on  t h e  e x i s t e n c e  o f  AS 4 4 . 3 3 . 2 4 0 - 2 5 7 ,  w h i c h  

a u t h o r i z e s  t h e  D e p a r t m e n t  c £  Commerce  a n d  E e_ i i o mi c  D e v e l o p m e n t  t o  

m ake  l o a n s  w h i c h  d i r e c t l y  b e n e f i t  c h i l d  c a r e  f a c i l i t i e s .  I f  a i d  

t o  p r i v a t e  d a y  c a r e  c e n t e r s  c o n s t i t u t  p r o h i b i t e d  p u b l i c  b e n e f i t
v .. ;■ 1 \  .... 7  '
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5

t o  " p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n s " ,  t h e  L e g i s l a t u r e  a r g u e s ,

A!5 44 . 3 3 . 2 4 0  ej :  s c q . mus t .  b e  u n c o n s t i t u t i o n a l  a l s o .

As n o t e d  a b o v e ,  t h i s  i s s u e  i s  c l o s e r  t h a n  t h e  

i c n e  r a i s e d  b y  t h e  g r a n t  o f  t h e  A l a s k a  B l a c k  L e a d e r s h i p  C on ­

f e r e n c e .  On b a l a n c e ,  t h e  a r g u m e n t s  o f  t h e  L e g i s l a t u r e  a r e  m o r e  

p e r s u a s i v e .  As n o t e d  i n  t h e  o p i n i o n  o f  t h e  A l a s k a  S u p r e m e  C o u r t  

i n  S h e l d o n  J a c k s o n  C o l l e g e ;  v .  S t a t e , 599 P . 2d 127 ( A l a s k a  1 9 7 9 ) ,  

i t h e 1 p u r p o n e  o f  a r t i c l e  V I I ,  s e c t i o n  1 w as  "S o  s u p p o r t  a n d  p r o t e c t  

a  s t r o n g  s y s t e m  o f  p u b l i c  s c h o o l s . "  I d .  a t  1 2 9 .  I t  s e e m s  

l i k e l y  t h a t  t h e s e  a p p r o p r i a t i o n s  w o u l d  n o t  f r u s t r a t e  t h a t  

p u r p o s e .  T h e  m a j o r i t y  o f  t h e  c h i l d r e n  t o  b e  b e n e f i t e d  by  t h e  

a p p r o p r i a t i o n  a t  i s s u e  h e r e  a r e  n o t  s c h o o l  a g e  c h i l d r e n ,  and  

t h o s e  who a r e  o f  s c h o o l  a g e  a r e  n o t  d i v e r t e d  f r o m  t h e  p u b l i c  

s c h o o l s  b y  FAEYC. T h e r e  i s  p r e s u m a b l y  no  o r  l i t t l e  c o m p e t i t i o n  

f r o m  t h e  p u b l i c  s c h o o l  s y s t e m  f o r  t h e s e  d o l l a r s .  I n d e e d ,  i t  

m i g h t  ' • • a l l  b e  a r g u e d  t h a t  e x p e n d i t u r e  o f  t h e s e  f u n d s  e n h a n c e s  

t h e  p u b l i c  s c h o o l  s y s t e m ,  i n  h e l p i n g  t o  i n s u r e  t h a t  c h i l d r e n  who 

b e g i n  f o r m a l  s c h o o l i n g  w i l l  h a v e  h a d  b e n e f i t s  p r o v i d e d  t o  t hem 

d u r i n g  t h e i r  p r e - s c h o o l  y e a r s .  M o r e o v e r  t h e  s t a t e m e n t  by 

D e l e g a t e  A r m s t r o n g ,  q u o t e d  a b o v e  a t  GO, t o  t h e  e f f e c t  t h a t  t h e  

s e c t i o n  wa«  n o t  i n t e n d e d  t o  " p r o h i L ' t  t h e  u s e  o f  f u n d s  i n  o t h e r  

e d u c a t i o n a l  m a t t e r s " ,  2 P r o c e e d i n g s  o f  t h o  A l a s k a  C o n s t i t u t i o n a l

C o n v e n t i o n  1 5 1 4 ,  s u g g e s t s  t h a t  t h o  a p p r o p r i a t i o n  i s  v a l i d .
%

U n d e r  a l l  o f  t h e s e  c i r c u m s t a n c e s , a n d  

r e m e m b e r l  in t h e  h e a v y  b u r d e n  t h a t  i s  f a c e d  by o n e  who c h a l l e n g e s  

t h e  c o n s t i t u t i o n a l i t y  o f  a v a l i d l y  e n a c t e d ,  s t a t u t e ,  t h i s  c o u r t  

c o n c l u  i on  t h a t  t h o  F a i r b a n k s  A s s o c i a t i o n  ’o r  t h e  E d u c a t i o n  o f  

Young C h i l d r e n  wan n o t  a " p r i v a t e  e d u c a t i o n a l  i n s t i t u t i o n "  a s  

t h a t :  t o r n  i s  u s e d  i n  t h e  A l a s k a  C o n s t i t u t i o n .  F o r  t h a t  r e a s o n ,  

t h e  a p p r o p r i a t i o n  i s  n o t  p r o h i b i t e d  by a r t i c l e  V I I ,  s e c t i o n  1 o f  

t h a t  d o c u m e n t .

/ / / / J / / / / / > ' ,  / / /

. . ' -G5-



V.  UHCOL'STITUTIOHAL DELEGATION OF POWER

T h e  G o v e r n o r  c h a l l e n g e s  o n e  i t e m  i n  o n e  o f  t h e  a p ­

p r o p r i a t i o n  a c t s  i n  q u e s t i o n  o n  t h e  t h e o r y  t h a t '  i t  i s  a n  u n ­

c o n s t i t u t i o n a l  d e l e g a t i o n  o f  p o w e r .  I n  § 5 0 ,  c h .  1 2 0 ,  SLA 1980  

a t  p .  6 5 ,  t h e  L e g i s l a t u r e  p r o v i d e d :

Th o  sum o f  $ 5 , 2 6 7 , 2 4 8  s h a l l  b e  r e d u c e d  
f r o m  t h e  t o t a l  o f  t h o  p e r s o n a l  s e r v i c e s  
l i n e  i t e m s  c o n t a i n e d  i n  t h e  a p p r o p r i a t i o n s  
made  by  t h i s  A c t  f o r  o p e r a t i n g  e x p e n d i t u r e s  
f o r  t h e  f i s c a l  y e a r  b e g i n n i n g  J u l y  1 ,  1 9 8 0 ,  
a n d  e n d i n g  J u n e  30 ,  1 9 8 1 .  T h e  t o t a l  r e d u c t i o n  
s h a l l  b e  f r o m  g e n e r a l  f u n d  a p p r o p r i a t i o n s  
a n d  r e d u c t i o n s  s h a l l  b e  e q u i t a b l y  a l l o c a t e d  
among  t h e  s t a t e  a g e n c i e s  by  t h e  d i v i s i o n  o f  
b u d g e t  a n d  m a n a g e m e n t ,  O f f i c e  o f ,  t h e  G o v e r n o r .

T h e  L e g i s l a t u r e ' s  d e l e g a t i o n  o f  t h e  p o w e r  t o  d e c i d e  how t h e

r e d u c t i o n  s h o u l d  s p e c i f i c a l l y  b e  a l l o c a t e d  among s t a t e  a g e n c i e s

i s  c h a l l e n g e d  by t h e  G o v e r n o r  a s  a n  i n v a l i d  d e l e g a t i o n  o f
2 3 /

l e g i s l a t i v e  a u t h o r i t y  t o  t h e  G o v e r n o r .

T h e  L e g i s l a t u r e  a r g u e s  t h a t  " l a ]  d e l e g a t i o n  o f  d i s ­

c r e t i o n  t o  t h e  e x e c u t i v e  b r a n c h  o f  g o v e r n m e n t  i s  c o n s t i t u t i o n a l

2 3 .  I n  h i s  Memorandum i n  S u p p o r t  o f  Summary  J u d g m e n t ,  a t  
p .  6 4 ,  t h e  G o v e r n o r  s t a t e s :  " T h i s  i t e m  wa s  v e t o e d  b y  t h e
g o v e r n o r .  H o w e v e r ,  t n e  c o u r t  h a s  r u l e d  t h a t  t h i s  v e t o  was  
i m p r o p e r l y  e x e r c i s e d .  Hem. d e c i s i o n  . . (Ot io i f o r  p a r t i a l  j u d g m e n t  
on  p l e a d i n g s ,  F e b r u a r y  26 ,  1 9 8 2 . "  T h i s  c o u r t  h a s  r e v i e w e d  t h e  
Memorandum o f  D e c i s i o n  o f  F e b r u a r y  2 6 ,  1 9 8 2 ,  a n d  c a n  f i n d  no 
i n d i c a t i o n  i n  t h e  memorandum t h a t  t h e  c o u r t  r u l e d  t h a t  t h e  
G o v e r n o r ' s  i t e m  v e t o  pov/ er  wa s  i m p r o p e r l y  e x e r c i s e d  r e g a r d i n g  
t h i s  i t e m .  T h a t  Memorandum o f  D e c i s i o n  w a s  i s s u e d  by  The  
H o n o r a b l e  Tl ioma? E .  S c h u l z , . t o  whom t h i s  c a s e  w as  a s s i g n e d  f o r  
a  b r i e f  p e r i o d  f o l l o w i n g  J u d g e  S t e w a r t ' s  r e t i r e m e n t . -  T h e r e f o r e ,  
t h i s  c o u r t  a l s o  r e v i e w e d  J u d g e  S t e w a r t ' s  Memorandum »;£ D e c i s i o n  
o f  D e c e m b e r  2 ,  1 9 8 1 ,  u p o n  w h i c h  J u d g e  S c h u l z ' s  P a r t i a l  J u d g m e n t  
wa s  b a s e d ,  a n d  c o u l d  n o t  f i n d  a n y  i n d i c a t i o n  t h a t  J u d i n  S t e w a r t  
h ad  r u l e d  t h a t  t h o  G o v e r n o r ' s  v e t o  w as  i m p r o p e r l y  e x e r c i s e d  i n  
r e g a r d  t o  t h i s  i t e m  i n  t h a t  d o c u m e n t ,  e i c h o r .  T h e r e f o r e ,  t h o  
G o v e r n o r ' s  s t a t e m e n t  t h a t  " t h e  c o u r t  h a s  r u l e d  t h a t  t h i s  v e t o  was  
i m p r o p e r l y  . o r c l o e d "  a p p e a r s  t o  h e  i n c o r r e c t .

T e c h n i c a l l y ,  t h o  m a t t e r  may bo m o o t .  H o w e v e r ,  u n d e r  
t h o  " p u b l i c  i n t e r e s t "  e x c e p t i o n  t o  t h e  m o o c n c s s  d o c t r i n e ,  I n  P.e 
G . M . Q . , 483  P . 2d 1 0 0 6 ,  l n n n ,  ( A l a s k a ,  1 9 7 1 ) ,  i t '  i s  a p p r o p r i a t e  
t o  r e s o l v e  t h i s  m a t t e r .  T h a t  i s ,  t h i s  d i s p u t e  i s  l i k e l y  a r e ­
c u r r i n g  o n e ,  a nd  I t s  n a t u r e  i s  s u c h  t h a t  t h e  m o o t n o s s  d o c t r i n e ,  
i f  a p p l i e d ,  w o u l d  e f f e c t i v e l y  p r e c l u d e  r e v i e w  o f  t h e  i s s u e .
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1 j w h e r e  t h e  L e g i s l a t u r e  p r o v i d e s  s u f f i c i e n t  s t a n d a r d s  f o r  t h e  

| e x e r c i s e  o f  t h a t  d i s c r e t i o n . "  T h e  L e g i s l a t u r e  n o t e s  t h a t  t h e

j a p p r o a c h  i t  t o o k  w as  a n  a l t e r n a t i v e  t o  m e r e l y  r e d u c i n g  a l l

p e r s o n a l  s e r v i c e s  l i n e  i t e m s  b y  o n e  p e r c e n t ,  w h i c h  i t  c l e a r l y  

h a d  t h e  p o w e r  t o  d o ,  a n d  t h a t ' t h e  G o v e r n o r  w as  g i v e n  " s p e c i f i c  

c r i t e r i a  s u f f i c i e n t l y  d e f i n i t e  t o  p a s s  c o n s t i t u t i o n a l  m u s t e r , r 

th i .  - i . ' , t h e  d i r e c t i o n  t h a t  t h e  r e d u c t i o n s  b e  " e q u i t a b l y  a l ­

l o c a t e d "  among t h e  s t a t e  a g e n c i e s .

; I n  DeArmond v .  A l a s k a  S t a t e  D e v e l o p m e n t  C o r p . , 376 P . 2d

717  ( A l a s k a  19 77 )  , che  S u p r e m e  C o u r t  c i t e d !  w i t h  a o p r o v a l  a

t r e a t i s e  t o  t h e  e f f e c t  t h a t  " a  l e g i s l a t u r e  may d e l e g a t e  i t s  n o n ­

l e g i s l a t i v e  f u n c t i o n s  a n d  c o n f e r  d i s c r e t i o n  i n  t h e  a d m i n i s t r a t i o n  

o f  t h e  l a w ,  b u t  may n o t  d e l e g a t e  p u r e l y  l e g i s l a t i v e  p o w e r s  i n  t h e  

a b s e n c e  o f  c o n s t i t u t i o n a l  a u t h o r i z a t i o n . " I d .  a ' :  723 n . 1 6 ,  c i t i n g  

16 CJS  C o n s t i t u t i o n a l  Law § 133  ( 1 9 5 6 ) .  T h e  L e g i s l a t u r e  h a s ,  i n  

t h i s  c a s e ,  a r g u e d  o f t e n  a n d  p e r s u a s i v e l y  t h a t  t h e  s p e n d i n g  p o w e r  

i s  a  l e g i s l a t i v e  p o w e r ,  a n d  o n l y  a  l e g i s l a t i v e  p o w e r  ( w i t h  t h e  

G o v e r n o r  p l a y i n g  a l i m i t e d  c o n s t i t u t i o n a l  r o l e  t h r o u g h  t h e  

e x e r c i s e  o f  t h e  v e t o ) .  T h u s ,  u n l e s s  t h e  L e g i s l a t u r e  c a n  p o i n t  

t o  h  s p e c i f i c  c o n s t i t u t i o n a l  a u t h o r i s a t i o n  t o  d e l e g a t e  aw ay  p a r t  

o f  t h a t  p o w e r ,  t h e  i t e m  i n  q u e s t i o n  m u s t  b e  an  i n v a l i d  d e l e g a t i o n .

Th e  L e g i s l a t u r e  p o i n t s  t o  no  s u c h  c o n s t i t u t i o n a l  p r o ­

v i s i o n .  I t  a r g u e s  a t  l e n g t h  t h a t  t h i s  c a t - t  i s  d i s t i n g u i s h a b l e  
%

f r o m  a c a s e  c i t b d  by  t h e  G o v e r n o r ,  b u t  t h a t  a r g o m e n t  m i s s e s  t h e
*

m a r k .  T h e  c a s e  i n  q u e s t i o n ,  S t a t e  o f  Hew M e x i c o ,  e x  r e l .

H o lm es  v .  S t a t e  H o a rd  o f  f i n a n c e ,  367 P . 2d 929  (N.M.  1 9 6 1 ) ,  h e l d

i n v a l i d  n s t a t u t e  d e l e g a t i n g  d i s c r e t i o n  t a  a n  e x e c u t i v e  a g e n c y  

t o  a p p o r t i o n  r e d u c t i o n s  i n  a p p r o p r i a t i o n s .  T h e  L e g i s l a t u r e  

a t t e m p t s  t o  d i s t i n g u i s h  H o lm e s  o n  t h e  g r o u n d s  t h a t  t h e  r e d u c t i o n s  

t h e r e  w e r e  n o n - m a n d a t o r y ,  n o n - s p e c i f i c ,  a n d  t h e r e  was  no 

d i r e c t i o n  a s  t o  i - . i i ch  t y p e  o f  a p o r o p r i a t i o n s  s h o u l d  b e  r e d u c e d .  

T h i s  p : : e r c i s o  o f  d i s t i n g u i s h i n g  H o lm e s  o v e r l o o k s  t h e  G o v e r n o r ' s
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c e n c r a l  a r g u m e n t  t h a t  t h e  p o w e r  i n  q u e s t i o n  h e r e ,  t h e  s p e n d i n g  

p o w p r ,  c a n n o t  b e  d e l e g a t e d  a t  a l l  - -  e v e n  i f  s t a n d a r d s  f o r  t h e  

e x e r c i s e  o f  t h e  p o w e r  a r e  s e t  o u t  w i t h  g r e a t  p a r t i c u l a r i t y  by  

t h e  l e g i s l a t u r e .

E v e n  a s s u m i n g  t h a t  t h e  L e g i s l a t u r e  c o u l d  show t h a t

t h i s  p o w e r  may b e  d e l e g a t e d ,  i t  i s  q u e s t i o n a b l e  w h e t h e r  t h e

s t a n d a r d s  s e t  o u t  i n  t h e  a c t  i n  q u e s t i o n  a r c  s p e c i f i c a l l y  

d e f i n i t e .  An a l m o s t  . v d e n t i c a l  p r o v i s i o n  i n  a g e n e r a l  a p ­

p r o p r i a t i o n  b i l l  i n  19 63  w a s  t h e  s u b j e c t  o f  a n  a t t o r n e y  g e n e r a l  

o p i n i o n  , in t h i s  s t a t e .  T h e  p r o v i s i o n  i n  q u e s t i o n  r e a d  a s  

f o l l o w s :

T h e  t o t a l  a m o u n t  a p p r o p r i a t e d  f r o m  t h e  
g e n e r a l  f u n d  by  s e c t i o n  3 o f  t h i s  A c t  
i s  r e d u c e d  by  t h e  a m o u n t  o f  5 9 0 0 , 0 0 0 .
T h e  a p p o r t i o n m e n t  o f  t h i s  r e d u c t i o n  
s h a l l  b e  made  b y  t h e  G o v e r n o r  f r o m  among
t h e  sums  a p p r o p r i a t e d  t o  t h e  d e p a r t m e n t s
o f  t h e  e x e c u t i v e  b r a n c h .

5 7 ,  CSH3 34 ( 1 9 6 3 ) .  T h f s  p r o v i s i o n  s p e c i f i e d  e x a c t l y  t h e  

a m o u n t  t o  b e  r e d u c e d ,  d i r e c t e d  t h e  G o v e r n o r  t o  m ak e  t h e  r e ­

d u c t i o n ,  a n d  s a i d  t h a t  t h e  r e d u c t i o n  s h o u l d  b e  a p p o r t i o n e d  

among  t h e  e x e c u t i v e  d e p a r t m e n t s .  The  o n l y  d i f f e r e n c e  b e t w e e n  i t  

arid t h e  i t e m  i n  t h e  i n s t a n t  c a s e  i s  t h a t  i t  d i d  n o t  d e c r e e  a n  

" e q u i t a b l e "  a l l o c a t i o n  ( t h o u g h  t h a t  m i g h t  b e  i n f e r r e d  f r o m  t h e  

u s e  o f  t h o  wor d  " a p p o r t i o n m e n t " ) , s n d  i t  wa s  n o t  r e s t r i c t e d  t o  

p e r s o n a l  s e r v i c e s  i t e m s .  T h i s  a l m o s t  i d e n t i c a l  p r o v i s i o n  w a s ,  

i n  t h e  o p i n i o n  o f ' t h e  a t t o r n e y  g e n e r a l ,  u n c o n s t i t u t i o n a l ,  f o r  

t h o  r e a s o n  t h a t  I t  w as  a n  i m p r o p e r  d e l e g a t i o n  o f  l e g i s l a t i v e  

p o w e r  t o  t h e  e x e c u t i v e .  T ho  o p i n i o n  r e l i e d  t o  some e x t e n t  on  

D o l m e n ,  s u p r a ,  and n o t e d  U n i t  I j o l n e n  " w a s  b a s e d  on  t h o  m o r e  

s p e c i f i c  g r o u n d s ,  a l s o  a p p l i c a b l e  t o  CSIII3 Do.  34 ,  t h a t  t h e r e  

w a s  a l a c ! :  o f  s u f f i c i e n t  s t a n d a r d s  t o  g u i d e  t h e  ( e x e c u t i v e )  i n  

i t s  d e t e r m i n a t i o n s . "  1933  Or>n. A t t y .  G en .  Mo. 9 ,  A p r i l  9 ,  1 9 6 3 ,  

a t  3 .  T h i s  c o u r t  a g r e e s  t h a t  a  s e c o n d  b a s i s  f o r  s t r i k i n q  down 

t h e  . i t e m  i n  m i e s t i o n  w o u l d  b e  a l a c k  o f  s u f f i c i e n t  s t a n d a r d s  t o

■au . - 6 0 -
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! g u i d e  t h e  e x e c u t i v e ,  e v e n  a s s u m i n g  t h a t  t h e  p o w e r  c o u l d  b e  

' d e l e g a t e d  a t  a l l .

CONCLUSION

F o r  t h e  r e a s o n s  s e t  o u t  a b o v e ,  t h e  c h a l l e n g e d  a p p r o p r i a t i o n s  

a r e  v a r i o u s l y  u p h e l d  o r  i n v a l i d a t e d  a s  n o t e d  ab o v e . .

P l a i n t i f f s  s h a l l  p r e p a r e  a  j u d g m e n t  i n  c o n f o r m i t y  w i t h  fcv.e 

f o r e g o i n g  o p i n i o n .

DONE a t  J u n e a u ,  A l a s k a ,  t h i s  1 d a y  o f  May,  1 9 8 3 .

W a l t e r  L .  C & r p e n e t i  
S u p e r i o r  C o u r t  J u d g e

CERTIFICATION

T h i s  i s  t o  c e r t i f y  t h a t  or. t h e  a b o v e  d a t e  I  p r o v i d e d  a c o p y

o f  t h e  a b o v e  Memorandum o f  D e c i s i o n  t o :

T h e c d o r e  E .  F l e i s c h e r ,  E s q .
G o r d o n  E .  E v a n s ,  E s q .
J a m e s  L.  B a l d w i n ,  E s q .

' J , (  1 A ■ '7.1.' t 0 -
S e c r e t a r y  t o  t h e  J u d g e
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STATE OF ALASKA 
FISCAL NOTE Revision Date T 5 8 T

I. REQUEST
Bi 11 /Resolution No.: S B  - 86
Title:N a m e d  R e c i p i e n t  G r a n t s

Sponsor: S e n a t o r  S a e k e t t  
Requestor: S e n a t e  C & R A

II. FISCAL DETAIL
Agency Affected: d c r a ___________

' Program Category Affected: D e v e l o p m e n t
BRU, Program of Subprogram^) Affected: 

L G A D

EXPENDITURES/REVENUES: (Thousands of Pol

OPERATING

FY 33 FY 34' i r s r " T T 3 6 "T T 8 7 - PY 68
100 PERSONAL SERVICES

200 TRAVEL
300 CONTRACTUAL
400 COMMODITIES
500 EQUIPMENT
600 LAND & STRUCTURES
700 GRANTS, CLAIMS, ETC

TOTAL OPERATING - 0 - - 0 - - 0 - - 0 - - 0 - - 0 -

ars)

TKPTTAU - o -  . - o - - o - - o - - o - -o-

r e v e n u E

GENERAL FUND 

FEDERAL FUNDS 
OTHER (Specify Source)

f u l l -t i m e  ..........
PART-TIME
TEMPORARY

III. SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

IV. ANALYSIS: Attach a separate page for any Analysis

Prepared Bv: R i chard Rainer); / ____________Phone: 4 6 5 - 4 : M
• » Division: C o m m i s s i o n e r ' s  o r n c e /  ,  Date: 3 / 2 5 / 3 3

Approved by Cnmnrissioner*/ / /r f s f ^ __________ Date:______________

Department:__________  ^  L S _________________ _____________

Distribution:
Original to Legislative Finance
Copy to Office of Management and Budget (for Legislature introduced bills) 
Copy to Department (for Governor introduced bills)

Copy to Sponsor
Copy to Requestor (if different from Sponsor)
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SE NA T E  J O U R N A L

M ay  16, 1984

S B 469 cont'd

Senar.or Vic Fi sc he r raovn unanimous co ns en t for the
a d o p ti o n of  the State AJ. .•’tee Substi tu te  of fe r ed  on
p ag e 2539. W i th o u t  objec j R S ENA TE  BI L L  NO. 469 (SA)
was adopted.

CS FOR S E N A T E  B I L L  NO. 469  (SA) was read the second time.

S e nat or  Ray moved and asked u na ni mo us consent that CS FOR 
S E N A T E  B IL L  t<0. 469 (SA) be c o ns i d er e d engrossed, advanced 
to third re a d in g  and pl ac ed on final passage. W i th o u t o b j e c ­
tion, it was so ordered.

CS  FOR SE N A TE  B I L L NO. 469 (SA) was read the third time.

The qu es t i o n  being: "Shall CS FOR  SE N A T E  B I L L NO. 469 (SA)
(credited se r vi c e  u n de r  the Public Employees' Ret ir em e n t 
System; efd) pass the Se nat e7"  Th e roll was taken w i t h  the 
f o l l o w i n g  result:

C SS B 469 SA  3RD

Yeas: 20 Bennett, Ellason, Fahrenkamp,
Falks, Ferguson, Fischer Paul,
Fi s ch e r Vic, Gilman, Halford,
Jo sephson, Kelly, Kcrtt'ila, Moss, 
M u lca hy , Pettyjohn, Ray, Rodey,
Sackett, S t u r g u l e w s k i , Ziegler

N a y s : 0

and so, CS F OR S EN A TE  B I L L  NO. 469 (SA) passed the Senate.

Se na tor  Ray m ov ed  and a ske d un an i mo u s  c ons en t that the roll 
ca ll  on the pa ss a ge  of the bill be co ns id e re d  the roll call 
on the e f f ec t i ve  date clause. Wi t ho u t objection, it was so 
ordere d.

CS FO R SE NA TE  BI LL  NO. 469 (SA) was engrossed, signed by the 
Pre si d e nt  and Se c re t ar y  and tra nsmitted to the House for 
con si de r a ti o n.

S E N A T E  BILLS IN T H I R D  REA DING

SB 186

S E NA T E B IL L  NO. 186 (named recipi ent  grants; efd) which was 
held from Ma y 15 was b e fo r e the Senate in third reading.

Se na tor  Fergus on  m o ve d  and asked u nan imo us  c on sen t that SE NA TE 
BI LL  NO. 186 be returned to second readin g for the purpose 
o f  a speci fic  amendment. W i th o ut  objection, it was so ordered.

Se nator Fergus on of fe red  Am e nd m en t  No. 1:

Page 1, lines 27-29: Delete "A  CO N TR A C T  S HA L L
BE EXE CU T E D W I T H I N  60 DAYS A F T E R  THE  EF FEC TI VE  
DA TE  OF  TH E A P P R O P R I A T I O N  OR ALLOC AT .ON " and 
Insert " A  co nt ra ct sh al l be ex e c ut e d within 
60 days af te r the e f fe ct i v e da te of the a p p r o­
pri ati on  or  alloc at ion "

r \
S e nat or  Ferguson m ov e d and asked u na ni mo u s  conse nt  that A m e n d­
ment No. 1 be adopted. Wit hout objection, Am e nd m en t  No. 1 
was adopted.

SE NAT E BI L L  NO. 186 am was b ef o re  the Senate in third reading.

Sen ator Ray mo ved  that SE N A T E  B I L L  NO. 186 am be placed at the 
bo tt o m  of  the calendar. Wi t h o u t  objection, it was so ordered.

SE C O N D  RE AD I NG  O F  H O US E  BILLS

HE 504

CS FOR H OU S E BI L L  NO. 504 (FIN) (e sta blishing tho teacher 
sc ho la r sh i p  loan p r o g r a m ; efd) wi’.s read the second time,

r \
Senat or  Falks mo ve d and asked unanim ou s consent for the 
ad opt ion  of tho Rules Se nate Commi tte e Substi tu te o ffe red  on 
pagu (j107. Senators Ray and Gi lman objected.
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May 16 , 1984

SE N A T E  BILLS IN T H I R D  READIN G
W

SB 186

SE N A T E  BI LL NO. 186 am  (named recipi en t grants; efd) was be- 
tore the Se nate In third reading.

Se na tor  F er gus on  m ov e d and asked un an i m ou s  conse nt that SENATE 
B IL L  NO. 186 am be return ed  to second readin g for the purpo se 
of  a specific am endment. Wi t h ou t  objec tio n,  it was so ordered.

Senat or  Fergu son  o f fer ed  A m e nd m en t  No. 2:

Page 1, lines 17-29 th rough Page 2, line 1: 
re st ore  e x i s t i n g  language

.’age 2, line 12: insert n e w  su bs e c ti o n to
r e a d : " (f) The rural areas as d efi ne d by
A 1.’ 44. 47 .560(5) (A) and '(B) are ex empt from 
th e  re q ui r e me n ts  In s ub j ec t i on  ( a ) .1.

Se na tor  Fe rg u so n  m ov ed for the ad op tio n of Ame n dm e n t No. 2. 
Sen ator Ray asked un an im ous  consent. Wi th o ut  objection, 
Am e n d m e n t  No. 2 was adopted.

S E N A T E  B IL L  NO. 186 an was be f or e  the Senate in third reading.

The q ues ti on  being: "Shall SE NATE BI LL NO. 186 am (named
re c ip i en t  grants ; efd) pass the Senate?" The roll was taken 
wi th  the fo ll o w in g  result:

SB 1bJ AM 3RD

Yeas: 14 Bennett, Ellnson, Fahrenknmp,
Falks, Ferguson, Fischer Vic, Gilman, 
J o scp hs on , Kerttula, Moss, Mulcahy,
Ray, Sackett, Ziegl er

Nays: 6 Fisch er  Paul, Halford, Kelly,
Pettyjohn, Rodey, Sturgulewnkt

and so, SE N AT E  BI LL  NO. 186 am passed the Senate.

i

May 16 , 1984
SE NA TE JO UR N AL
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SB 186 c o n t’d

Senator Ray moved and asked una ni m o us  consen t that the roll 
call on the passage o f  th.» b ill  be consi der ed  the roll call 
on the effect iv e d ate  cla'isp. Wi th out  fbjection, It wa'j so 
ordered.

S EN ATE  BI LL  NO. 186 am was engrossed, signed by the President 
and Secretary and t r ans mi tt ed to the House for considera ti on.

CI TA TIO NS

Senator Ray moved and asked u n a ni m o us  consent that the Rules 
be sus'ended and the p u bl i ca t i on  r eq ui re men t be wa ived on the 
Citation In M e mor ia m - Lynda Mi c he l l e  Farris and be taken up 
as a special order of business. Withou t objection, it was so 
ordered.

Senat or  Ray moved that the follo wi ng citations be approved:

Honori ng  - Session IV Cl os e -u p  Students 
by Senators Ray, Fergus on  and Sturgulcwskl 

Representa ti ves  Adams and Fuller

Honoring - Session V Cl os e -u p  Students
by Senators Ray, Fe rg us on and Sturgulewski 

Representatives Adams and Fuller

Honoring - Ruth Allman 
Ly  Rrpresortatlves M.M. Miller, Duncan,

Hnyss, Lf'ka, Cato and Fritz 
Senators Ray, Ziegler, Vic Fischer,
Sturgulewski ar.d Kerttula

In M em ori am  - Lynda Mi ch ell e Farris 
by Senators Paul Fischer and Gilman 

Roprcscntutlvcs Fritz and Malone

W i th o u t objection, the citations wore approved and referr ed  
to the S e cre ta ry  for transmittal.

UN FI NIS HE D BUSINESS

SJR 32

S en ato r Fahrenknmp, Chairman, moved and asked unani mou s c o n­
sent that the Resources Committee referral be waived on SENATE  
J O IN T  RES O LU T IO N  NO. 32 (proposing an a mendment to the C o n s t i­
tution of  tho State of Alaska creati ng  a fund to Fin ance the 
co ns tr u c ti o n  of capital projects). Without objection, it was 
so ordered,




