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T o : ___________ §s__________________ JJO U SE  B ILL No* 44s

SENATE B ILL No. 

Pa o e : ______________________________ . L i n e :
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and- a d d  the D e p a r t m e n t  of A d m i n i s t r a t i o n
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Page 1, line 21, d elete [v:ransportation and p u b l i c  facilities] 
and add the D e p a r t m e n t  of A d m i n i s t r a t i o n

Page 1, line 29, d e l e t e  [building] and add c o m p l e x

Page 2, line 1 1 ,  deletejjDuilding] and a d d c o mpl ex
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u s s m

A M E N D M E N T

Of f e r e d  i n  t h e  HOUSE; 

T o : _  I---------

PA6E:

By : __
.HOUSE BILL No. _  

SENATE BILL No. _ 

L i n e : .

M r  •

P a g -  i ,  lino 7, a m o n e  t h e  title t r .  d e l e r -  [building! a n d

' dL- ■ C A C S O ' ,  T h t -  4 t i / t .  • ' ' C O w p L e y

P a g t  1/ l i n e  1 7 1 d-,.let. ic r a n c p o r z a t i o r  e n d  public "’f a c i l i t i e . ,  i 
a n t  u o f  D e o ' r u u ; . n t  o f  A a m i i i r t r o t . i o n '

l \ i q c 1 f l:.n i '31/ delete ifcioildinr] ar.O. adc comple::

Page 1, 1 in :\7. ci -t ftransportation on, public facilities] 
.. : add _ih Pepc'.rtmsnt of Annu ai r.zraz t e n

Pago 1, 11.'.• ’’ c .. [aiuildinp] a n d  acid cotrelev

Paccr2, lin- .. c e l  i t o  building] and add cvtmilo:*



.V ’
Position Paper

HB 448

This bill would cause the Department of Administration to increase the size of the 

Anchorage Office Complex by 175,000 square feet in order to accommodate legislative 

activity. The stated intention is that the space be available for other use when not 

used by the legislature. If this were the case, there would be minimal or no savings

since executive branch activities cannot maintain continuous efficient service if

required to move e>'ery 6 months.

The Department of Administration is opposed to this bill. Considering the 

significant fiscal impact caused for duplicating space which already exists

for such purposes, the passage of the bill would be a costly set aside of

space for limited use.

If the Bill is to be passed it should incorporate the following changes:

Line 17 [TRANSPORTATION AND PUBLIC FACILITIES] The Department of Administration 

Line 18 directed to [ALLOCATE] lease approximately 

Line 19 Office [BUILDING] complex
Line 21 [TRANSPORTATION AND PUBLIC FACILITIES] The Department of Administration

Director

Division of General Services ft Supply

Date

Department of Administration



FISCAL NOTE

|Revision Date: ['

Page 1 o f  2____

REQUEST FISCAL DETAIL

Bill/Resolution N o . : HB 4 4 8 ____________________Agency Affected: Administration_________________

Title: Use by Legislature of space in  Program Category Affected: General Services

Anchorage and session loclcion._______________________ and Supply_______________ ________________________

Sponsor: Szymanski________________________________ BRU, Program of Subprogram(s) Affected:

Requestor:____________________________________________Leasing and Facilities______________________________

Date of Request:______________________________________________________________________________________________

EXPENDITURES/REVENUES: (Thousands of Dollars)

FY 84 FY 85 FY 86 FY 87 FY 88 FY 89 '

OPERATING
100 PERSONAL SERVICES

200 TRAVEL

300 CONTRACTUAL 0 0 0 3,150.0 6,615.0 6,945.8

400 SUPPLIES

500 EQUIPMENT

600 LAND & STRUCTURES

700 GRANTS, CLAIMS, F.TC

800 MISCELLANEOUS

TOTAL OPERATING 0 0 0 3,150.0 6,615.0 6,945.8

u m K

REVENUE

FUNDING: (Thousands or Do' 1 a •:
GENERAL FUND 0 0 0 3,150.0 6,615.0 67945.8
FEDERAL FUNDS

OTHER
TOTAL 0 "15 0 3,150.0 6,615.0 6,945.8

POSITIONS: 0 0 0 0 0 0

FULL-TIME

PART-TIME

TEMPORARY

SOURCE OF FUNDS TO OFFSET FISCAL IMPACT OF BILL:

ANALYSIS: Attach a separate page f o r a n y  Analysis.

Prepared By: Robert Link  r Phone: 465-2250_________

Division: General Services & Supply Date: February 3, 1984

.  /  * • / / . . .  
Approve' by Commissioner: Lisa Kudd Date: %Y~
A g e n c y : ' DE ARTMEHT OF ADM INISTRATI ON / / T r* ____________________

Distribution (by Agency preparing fiscal note):

Legislative Finance 

Legislative Sponsor 

Requestor
Office of Management and Budget 
.npacted Agency(ies)

12/1/83



House Bill 448 
Fiscal Note Analysis 

Prepared by Division of General Services & Supply 

Department of Administration 

February 3, 1984

This bill would cause the Department of Administration to increase the size of 

the Anchorage Office Complex by 175,000 square feet in order to accommodate 
legislative activity.

Assumptions: Occupancy would begin January 1, 1987. (The addition of

175,000 square feet is expected to delay occupancy of all tenant' by six 
months at least.)

Lease cost would start at $3.00 per square foot per month and escalate 5% 
per year.

The Legislature would bear all costs for furnishings, moving, phorie and 

other special equipment.

Tie re would be no significant savings made by having the space available 
for other use 6 months a year.

Calculation FY 87: $3.00 x 175,000 x 5 (months) = $3,150.0 (Thousands)

Calculation FY 88 and beyond: previo s year rental x 1.05.



Introduced: 
Referred: State
and Finance!

BY SZYMANSKI, BETTISWORTH, SHULTZ, 
FURNACE, HURLBERT, HERRMANN, WARD,

1 IN THE HOUSE LACHER AND LARSON

2 SPONSOR SUBSTITUTE FOR HOUSE BILL NO. 448

3 IN THE LEGISLATURE OY THE STATE OF ALASKA

4 THIRTEENTH LEGISLATURE - SECOND SESSION

5 A BILL

6 For an Act entitled: "An Act relating to the use by the legislature of

space within the state office-hin'J.dring in Anchorage

8 and to the location of legislative sessions; and

9 providing for an effective date."

10 BE IT ENACTED BY THE L GISLATURE OF THE STATE OF ALASKA:

11 * Section 1. PURPOSE. The purpose of this Act is to relocate the

12 legislature and the legislative process to Anchorage and thereby provide

13 the vast majority of Alaskan people with access to the legislature. The

14 relocation of the legislature will facilitate and encourage greater public

15 participation in the legislative process and thereby achieve a truly

16 representative government as mandated by the Alaskan constitution.

* Sec. 2. The commissioner of tr«n8pcMsta.tion-«nd'public faci-litl'es is 

18 directed to allocate approximately tr5rOGO Square feet within the state 

9 office btrfrisiifig constructed in Anchorage for the use by the legislature as

20 a meeting hall and for office and support space. The commissioner of 

(9 transportation and public facilities is directed to design the space

22 allocated to the legislature so that i t m a y  be used by other agencies of

23 the state when the space is not required for .legislative use. The

24 legislature intends that space used by it and facilities established xor

25 i t s  u s e  b e  s h a r e d  w i t h  o t h e r  a g e n c  j s  o f  t h e  s t a t e  t o  t h e  m a x i m u m  e x t e n t

26 possible and not allocated exclusively to the legislature.

27 * Sec. 3. AS 24.05.090 is amended to read:

28 Sec. 24.05.090. REGULAR SESSIONS. The legislature shal_ convene

29 at the state office building in Anchorage [CAPITAL] each year on the

-1- SSH B  448
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1 second Monday in January at 10:00 a.m. [PACIFIC STANDARD TIME]; how-

2 ever, following a gubernatorial election year the legislature shall

3 convene on the third Monday in January at 10:00 a.m. [PACIFIC STANDARD

4 T I M E ] . Except as provided in this section, each legislature shall

5 have a duration of two years and shall consist of a "First Regular

6 Session" which shall meet in the odd-numbered years and a "Second

7 Regular Session" which 'shall meet in the even-numbered years and any

8 special session or sessions which the governor or legislature may find

9 necessary to call.

10 * Sec. 4. AS 44.06.010 is amended by adding a new subsection to read:

11^ (b) The legislature shall convene at the state office building

12 in Anchorage.

13 * Sec. 5. Section 2 of this Act takes effect immediately in accordance

14 with AS 01.10.070(c).

15 * Sec. 6. Sections 3 and 4 of this Act take effect January 1, 1987.

S S H B  448 -2-



Bill She f f ie ld , G o v e rn o r
■ !

DEPARTM ENT O F TRANSPO RTATIO N  /
a n d  P U B L I C  rACILITIES j  4 1 1 1  a v ia t io n  a ven u e, p o u c h  6901

j  ANCHORAGE 99502 (TELEX 25-185) 
DcPUTY COMMISSIONER - CENTRAL REGION'■ PHONE: 266-1441

The H o n o r ab le  Mitchell E. Abood,

4504 S p e n a r d  Road 

Anchorage, Alaska 99503

Dear R ep r es ent at iv e Abood:

RE. Le gi sl at iv e Building in Ancho ra ge

The e nc losed Fiscal Note and analysis for HB 448 are forwarded in response 

to y o u r  verbal request.

I trust the information included will satisfy y o u r  needs. However, if 

I can be of further assistance please let me know.

Au gust 25, 1983

Sincerely,

David W. Haugen 

Deputy Co mm issioner 

Central Region

cc: Daniel A. Casey, Commissioner, DOT&PF
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FISCAL NOTE Revision Date 19831

I. REQUEST
B i 11/ R e s o l ut i on  No.: HB #448_______________

Title: Legislative Building in Anchorage

Sponsor: Szvnanski, Bet ti sw or tK . et al

Requestor: Rep. Abood_________________________

E XP E ND ITU RE S/R EV EN UE S:  (Thousands of Dollars)

II. FISCAL DETAIL 

Agency Affected: DOT&PF
Program Categ ory  A f f e c t e d : P ublic F a cT iT t i 

BRU, Program of Subprogram(sj Affected:

O PE RA TI NG FY 83 FY 84 FY 85 FY 86 FY 87 FY 88

100 P E R S ON AL  SERVICES

200 TRAVEL

300 C O N T R AC T UA L
400 C O M M O D IT I ES

500 E QU I PM E NT

600 LAND lx S T R U CT U RE S

700 GRANTS, CLAIMS, ETC..

Unknown Unknown
• Unknown Unknown

Unknown Unknown
Unknown Unknown

, Unknown *■ Unknown
. Unknown Unknown

Unknown . Unknown
•

TOTAL O P E R AT IN G Unknown Unknown

CA PI TA L I Unknown I Unknown

REVENUE 1 I | Unknown Unknown

FUNDING: (Thousands of Dollars)

GENERAL FUND 

FEDERAL FUNDS 

OT HE R ( Sp ecify Source)

S3 . 500* _ 532..3.QO**

•

POSITIONS:

FULL TIME 

PART TIME 

TEMPO RA RY

III. S OU RC E OF F U N D S  TO O F F S E T  F I SC AL  IMPACT OF B I L L :

♦Unknown funds for l a n d .acquisition w o u l d  also be required in FY 85.

♦♦Balance of a p p r opriation would be requited from the 1985 legislative session 

for site preparation and cor,struction-

IV. A N A L Y S I S : Attach a se pa ra te  page for any Analysis

Prepared by: W i l l i a m  R.*Snell. D i r e c t o r  X V V f
Division: P lanning & Programming— ^    — ---

Phone: 266-1440

Date: & /& /& *
I f l,» i ■ ■*■■■ in. i. , ----------  ,

Approv ed  by C o mm iss io ne r:  DaviV~tFi^i"ugen Date:

D epartment: Depu t y  C om m i s s i o n e r ,  C e n t r a l  R e g i o n  '* / ’

Distribution:
Original to L e g i s l a t i v e  Finance
Cop y to O f f i c e  of M an a ge me nt  and Budget (for L egi sl at ur e i nt r o d u c e d  bills)

Copy to D e p a r t m e n t  (for G o v er n or  introduced bills)

Copy  to S p on s or  .t
Cop y to R e q u e s t o r  (if diffe ren t from Sponsor)

Unknoun Unknown
, Unknown Unknown

• 'Unknown Unknown

3/8/83



Analysis of the Fiscal Note for HB 448

Re pr esentatives S z y m a n s k i , Bettisworth, Shultz, Furnace, Hurlbert, and H e r r­

mann introduced legislation which would move the Legislature to Anchorage.

As part of the move, a new Legislative Hall would be built in Anchorage to 

provide space for the legislature, its staff, and the Governor's office.

The Department of Transportation and Public Facilities (DOT&PF) prepared t he  

fiscal note for the cost of constructing a Legislative Hall in /■~:horage.

HB 448 calls for 25 acres in the Campbell airstrip arta or other area wi thin 

the M u ni c ip al it y  of Anchorage deemed suitable by the Municipality for th os e 

purposes. Whether or not the M u ni ci pa li ty  would donate land is questionable 

since land is at a premium in the Ancho ra ge  Bowl. If the Municipality w o u l d  

identify and sell land to the State or if it were necessary to purchase p r i­

vate land, t h e  State could expect to pay at least $1,000,000 per acre. Mo st  

State- ow ne d parcels within the M u ni cip al it y of Ancho ra ge  have already been 

identified for a particular use. However, DNR can provide information r e g a r d­

ing S ta te- o wn ed  parcels.

The fiscal not only includes the cost of design and construction of the n e w  

building. The bill calls for the land on which to build the new hall to be 

donated. However, the site preparation costs are not included, but will be 

an expense. The $170.00 per square foot construction cost estimate used in 

the fiscal note is the standard D0T&PF co ns truction cost estimate for work 

to be done in FY 86. The cost estimate does not include provision for any 

special use space such as assembly chambers or legislative lounges, etc.

There 's no d ef in ite  scope established for a combined Legislative/Governor's 

Office building. (However, Steinman and Associates is currently doing a 

study to d et e rm in e  space requirements for a Junea u legislative facility.) T he 

sample for this analysis includes 150,000 sq. ft. for the Legislature, 5 0,000 

sq. ft. for the Governor's Office, and parking for up to 400 vehicles. A l s o  

included are costs per square foot which could be applied to future r e fi ne­

ments of the actual requirements. None of the estimates include costs o f  land 

acquisition or  site preparation (utilities, roads, site improvements, etc.).

Other factors, which will involve maj or  additional costs to the State in m o v­

ing the Legisl at ur e to Anchorage include travel expense, productivity and fo l­

low on renovation costs. Most of the commis si on ers  and key s t a f f’personnel 

involved in the legislative process are located in Juneau. Considerable time 

and support is provided to the Le gislature by State agencies during the L e g i s­

lative session. If the State had.to pay the travel and per diem costs for 

Juneau agency personnel to conduct legislative business in Anchorage, the costs 

would be considerable. Also, if the G ov er n or  were  located in Anchorage y e ar - 

round, the Juneau based commissioners would have co travel to Anchorage for 

the Cabinet meetings. Moving the Legisl at ure  to Anchorage would also i n vo l ve  

con si de ra bl e one-time costs such as m ov i ng  expenses for the Juneau based l e g­

islative staff, cost to renovate the State Capitol Building for other u se and 

the expense of moving the State agencies into the renovated space. Th e se  items 

are only d is cu ss ed  in general terms beca use  deter mi nin g th? costs for th e e x­

penses involved would require c on siderable time and effort.



Legislative Offices

150.000 sq. ft. 0 $170/sq. ft. = $25,500,000 *

* Does riot include land or site preparation costs.

Governor's Offices

50.000 sq. ft. 0 $170/sq, ft. = $8,500,000 *

* Does not include land or site preparation costs.

Parking

T he  total parking capacity needed for this facility is e stimated to be 400 

vehicles. This capacity should accommodate 226 legislative employees, le gi s­

lators, the G ov ernor and his staff, lobbyists and visitors. T he  surface area 

required would be 3.67 acres or 160,000 sq. ft.

Parking lot: @ $ 1.50/sq. ft. for 3.6 7A  = $ 240,000 * •

Parking garage: @ $40.00/sq. ft. for 160,000 sq. ft. = $6, 40 0, 00 0 *

* Does not Include land or site preparation costs.

State Office Building

A no the r option is to add the needs for this space to the Ancho ra ge  State Of­

fice Building t\ow being planned. Costs per square foot would remain about 

the same. Additional height would undoubt ed ly  be required. Parking c apa ci­

ty would have to be expanded which could, in turn, add height to the building.

The total added height may or may not be feasible for t he seismic condition of

the site. Such an engineering analysis is beyond the scope of this analysis.

Site acquisition and preparation costs already necessary for the State Office 

Building should not be appreciably affected by adding this space.

Required C o m p l e t i on Date

Section 8 of HB 448 establishes January 1, 1987 as the date the building is 

to be ready for occupancy. Completion of design and const ru cti on  is dependent 

upon:-

1. Legislative authorization and funding.

2. Planning and programming being complete.

3. Site being*selected and owned bv the State.

As su mi ng  completion of the above items:

Design will take 8 - 1 2  months.

C on st ru ct io n will take 18 - 24 months, depending on the site and 

soil conditions.

If the building is to be ready January 1, 1907, the design ph as e  should begin 

as early as July 1, 1984.

-2-



Summary

Land costs: at least $ 1,00 0, 00 0 per acre if not donated

Office space: $ 170/sq. ft.

Parking garage: $ 40/sq. ft.

Parking lot: S 1 .5 0/ s q - ft. for surface work

M i ni mu m land requirements vary depending on the n umb er  of floors to be built 

and if a parking lot, a parking garage or a combina ti on  is desired. A d d i t i o n­

al land for landscaping and b eau ti fi ca ti on  has not been addressed.

{ * • ■
\

Variations for a 200,000 sq. ft 

Legisl ati ve /G ov er no r' s Office B ui lding 

ip Ancho ra ge

No. of 4 00 - Ve hi c le  Capacity Parking - M i n i m u m

Office • Acres Remar ks

Stories____________Ga rage  Lot__________ R e q u i r e d *_______________________

1 No Yes 8.3 * Does not

1-level Not Required 4.6 i nclude

land for

2 No Yes 6.0 landscape-

1-level Yes 3.7 ing or

2-level Not Requi red 2.3 ba au ti fi ca

tion.

3 No Yes 5.2

1-level Yes 3.7

2-level Yes 2.2

3-level Not Requi red 1.6

4 No Yes 4 .9

1-level Yes 3.7

2-level Yes 2.6

3-level Yes 1.4

4-level Not Requi red 1.2

Cost E sti ma te  Samples:

a. 4 -s to ry  office building with 2-level parking garage

1) Parking garage (100,000 sq. ft.) - $ 4 ,00 0 ,0 00

2) Office space (200,000 sq. ft.) - $3 4, 00 0, 00 0

3) Parking lot surface (1.4 acres) - $ 90,000

Funds available $55,0 00 ,0 00

1) Less estimate - 38, 09 0, 00 0

2) R em a in de r  for land acquis it io n $16,91 0, 00 0 

and site preparation costs



b. 3-story of fice building with ou t a parking garage

1) Office space (200,000 sq. ft.) - $ 34, 00 0, 000

2) Parking lot surface (160-,000 sq. ft.) - $ 240,000

Funds available $55,00 0, 00 0

1) Less estimate - 3 4 , 2 4 C ,000

2) Remainder for land acquisition $ 20,760,000

and site preparation costs

NOTE: Land a cquisition and site preparation costs will dictate how much land

can be p u rc ha se d w ith in  the $55,000,00(3 limit.
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/ 7  /
SSHB 4 4 8 , relating to the relocation of the Legislature

V SSHB 4-48 proposes to permanently relocate the Legislature to 

^ ^ A a c h o r a g e .  It is not intended, and should not be construed, as a 

capital move bill. Nowhere in the bill is it suggested that the 

permanent seat of the executive branch should be moved fr o m  Juneau.

The sole intent of SSHB 448 is to facilitate greater public 

participation in the legislative process and thereby achieve the 

representative government that is mandated by the Alaska 

Constitution. It is m y  belief that the best way to encourage public

involvement in t.he legislative process is to ensure that the

Legislature be accessible to the citizens it serves.

At the heart of the c.mocratic system is the expression of the wil l

of the majority. If that will is stifled in any manner, the

democratic process breaks down. It follows that for a government to 

be truly representative, its citizens must have access to their 

elected representatives.

It is undeniable that the city of Juneau is not reasonably 

accessible to the vast majority of Alaskans. Located more than 800 

miles from the State's population centers, without connecting road 

or wailways, it is indeed isolated. During session, face-to-face 

interaction between the people and their representatives is possible 

only at great expense to the individual. As a result, most Alaskans 
are essentially denied their right to inter-personal participation 

in the decision making process that shapes Alaska's future. 

Legislators are also denied the valuable insights that often can 

only be provided by informed constituents.

HB 448 will make the legislative process readily accessible to the 

more than 80% of the Alaskan population who live along the rail 

corridor and in rural Alaska.

However, the advantages of the move will not noticed merely in 

terms of better government. In real dollar terms, moving the 

Legislature to Anchorage will save the State millions of dollars.

First, the bill requires that the Legislature be housed in. the new 

State Office Building planned for Anchorage. According to DOT/PF 

estimates, the additional required space could be added to the new 

building at a cost of approximately $30 million. That figure is 

significantly lower ($30 million) than the latest estimates of over 

$60 million for a new legislative hall in Juneau. Further, if the 

Anchorage building were constructed by private enterprise and leased 

to the State under a lease/purchase agreement, no legislative 

appropriation would be req_ired, and the State would save the entire 

$60 million to be spent on the Juneau hall.



Additional annual savings co the State would also be realized in the 
form of reductions in:

a. Legislator and staff travel expenses (over $1 million-Figure 

provided by Legislative Affairs. Does ncc include travel charged to 

committee or leadership accounts)^

b. Legislative support staff travel (over $200.0 - includes travel 

for House Research Agency, Leg. Affairs, and Legislative Budget & 

Audit))1

c. Lon g  distance telephone charges ($270.0-includes all instate 

long distance charge^;

d. Legislative office space rental fees (over $500.0-rental fees

for a total annual savings of around $2 million. Thus, a relocation 

of the Legislature wo u l d  not only be advantageous politically but 

also fiscally.

Some have argued that it is not feasible to separate the Legislature 

from the Executive Branch. I disagree. The Legislature is 

autonomous from the Executive Branch and functions independently. 

While it is true that consultation between the two branches is often 

required, it is also true that the majority of such consultation 

could be accomplished by_utilizing the State's advanced 

telecommunications network. In this sophisticated age of 

instantaneous communications and multi-national corporations, there 

is no reason why Alaska's separate branches of government need to be 

physically located together in order to function properly.

Also, the total cost of any required Executive Branch travel to 

Anchorage to testify or meet with legislators would be much loss 

than the current cost of all legislative travel to and from Juneau.

In conclusion, there are many good reasons for relocating th-i 

Legislature to Anchorage. There is no doubt that a centrally 

located, accessible legislative process would encourage greater 

public awareness of and participation in the legislative process.

It would also render the prospect of legislative service more 

desirable to man y  qualified individuals who cannot afford the 

personal/professional sacrifices that distant legislative office 

demands. And rather than costing the State money, relocating the 

Legislature to Anchorage would result in initial savings in the tens 

of millions of dollars atid additional millions in annual savings 

during a period of declining revenues.

But the best artument for relocating the Legislature to a place 

readily accessible to the people can be found in our State's 

constitution; for, it was the stated intention of the designers of 

that document that the Alaskar. Legislature should represent foremost 

the interest of the people of Alaska. I am convinced that a 

Legislature which operates in an environment of seclusion and



secrecy, inaccessible to all but a few, cannot possibly fulfill that 

mandate.

Representative Mike Szymanski



;
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T h e  H o n o r a b l e  M i t c h  A b o o d  C h a i r p e r s o nS t a t e  A f f a i r s  C o m m i t t e e  A l a s k a  H o u s e  o f  R e p r e s e n t a t i v e s  
1024 W e s t  S i x t h  A v e n u e  A n c h o r a g e ,  AK 99501

RE: House Bill 456D e a r  R e p r e s e n t a t i v e  A b o o d :
I understand that the House ?*:ate A f fairs Committee is 

holding h e a r i n g  this afternoon on HB 456 which would authorize 
an advisory vote by the citizens of the State of Alaska 
concerning the wisdom of electing the State's A t t o r n e y  General.I n  t h a t  r e g a r d ,  I  r e q u e s t  t h a t  t h e  a t t a c h e d  l e t t e r  b e  s u b m i t t e d  a s  a p a r t  o f  t h e  C o m m i t t e e ' s  r e c o r d  o f  t e s t i m o n y  o n  HB 
456. T h e  a t t a c h e d  l e t t e r ,  s e n t  b y  t h e n  A l a s k a  B a r  P r e s i d e n t  K a r e n  H u n t  t o  R e p r e s e n t a t i v e  B a r n e s ,  d e t a i l s  t h e  r e s u l t s  o f  a n  a d v i s o r y  p o l l  c o n d u c t e d  b y  t h e  B a r  A s s o c i a t i o n  o f  i t s  m e m b e r s  c o n c e r n i n g  n o t  o n l y  t h e  e l e c t i o n  o f  t h e  A t t o r n e y  G e n e r a l ,  b u t  t h e  e l e c c i o n  o f  d i s t r i c t  a t t o r n e y s  a n d  j u d g e s  a s  w e l l .

I  a s k  t h a t  t h e  m e m b e r s  o f  y o u r  C o m m i t t e e ,  d u r i n g  i t s  d e l i b e r a t i o n s ,  c o n s i d e r  t h e  f i n d i n g s  o f  t h a t  p o l l  a n d  t h e  m a n y  r e a s o n s  g i v e n  f o r  f i n d i n g  t h f . t  t h e  e l e c t i o n  o f  t h e  A t t o r n e y  G e n e r a l  d o e s  n o t  s e r v e  t h e  p u b l i c  i n t e r e s t .S h o u l d  y o u  h a v e  a n y  q u e s t i o n s ,  p l e a s e  d o  n o t  h e s i t a t e  t o  c o n t a c t  me.  I  h a v e  p r o v i d e d  y o u  w i t h  a s u f f i c i e n t  n u m b e r  o f  c o p i e s  f o r  e a c h  member o f  y o u r  C o m m i t t e e .  L e t  me t h a n k  y o u  i n  a d v a n c e  f o r  y o u r  c o n s i d e r a t i o n  o f  t h e  a t t a c h e d  i n f o r m a t i o n .R e s p e c t f u l l y  y o u r s ,A L A S K A  BAR A S S O C I A T I O N
R a n d a l l  P .  B u r n s  E x e c u t i v e  D i r e c t o rA t t a c h m e n t
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R e p re s e n ta tiv e  Ramona 3arnes 
C h a irp e rs o n
House J u d ic ia r y  Com m ittee 
Pouch V .•
Juneau, A la s k a  99811

Re: E le c t io n  o f  A tto r n e y  G e n e ra l, D i s t r i c t  A tto rn e y s  and Judges

Dear M rs. B a rn e s:

The Board o f  G overnors o 
A s s o c ia t io n  l i m i t s  i t s  l e g i s l a t i v e  
is s u e s  w h ich  im p act on th e  a d m in is  
th e  d e l iv e r y  o f  le g a l  s e r v ic e s  to  
such is s u e s  is  w hether th e  p r e s e t - 
to  p ro v id e  f o r  th e  e le c t io n  o f  the 
A tto r n e y s  a n d /o r  ju d g e s . Below is  
o f  the r e s u lt s  o f  a F e b ru a ry  p o l l  
A la s k a  Bar A s s o c ia t io n  on th o se  is  
d ir e c te d  t h a t  I  communicate these 
in fo r m a t io n .  T h i r t y - f i v e  p e rc e n t 
responded as f o l lo w s :

f  th e  A la ska  Bar 
a c t i v i t i e s  to  those 

t r a t io n  o f  ju s t ic e  and 
the p u b lic .  One s e t o f  

system  s h o u ld  be changed 
A .tto rn e y -G e n e ra l, D i s t r i c t  
i v e ry  b r i e f  d is c u s s io n  

ta k e n  o f  the members o f  th e  
sues. The Board has 
r e s u lt s  to  you f o r  your 
(35%) o f  the a tto r n e y s

1) e le c t  A tto r n e y  G eneral :
2) e le c t  D i s t r i c t  A tto r n e y :
3) e le c t  Judges:

No 71 %, Yes 29 % 
No 79 %, Yes 21 % 
No 8222%, Yes 17Jj%

Each re sp o n d e n t was g iv e n  an o p p o r tu n ity  to  comment 
a n d .r e p e a te d ly  the  f o l lo w in g  concepts were d is c u s s e d .

The j u d i c i a l  branch o f governm ent in  A la s k a  was 
d e l ib e r a t e ly  n o t made a r e p r e s e n ta t iv e ,  e le c te d  body. I t  
i s  an in t e g r a l  p a r t  o f  a th re e -b r a n c h , checks and b alance
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system  o f  governm ent. F u r th e r ,  ju d g e s  s h o u ld  n o t in t e r p r e t  
th e  law  because o f  a te m p o ra ry , s in g le ,  e x p lo s iv e  p o l i t i c a l  
is s u e :  th e  need f o r  p r e d i c t i b i l i t y  and u n if o r m it y  in  our
law s is  to o  v i t a l  to  th e  w e lfa r e  o f  A la s k a n s , L ik e w is e , 
ju d g e s  s h o u ld  be a b le  to  u p h o ld  "u n p o p u la r la w s" w hich 
s a fe g u a rd  th e  r ig h t s  o f  in d iv id u a ls  o r groups who are n o t 
a p a r t  o f  th e  e le c t o r a t e  who su p p o rted  th e  p e o p le  e le c te d .

O f e q u a l concern to  th e  re sp o n d e n ts  was th e  
r e a l i z a t i o n  t h a t  s p e c ia l in t e r e s t  groups c o u ld  u n d u ly  i n f l u ­
ence c o u rt d e c is io n s  and D i s t r i c t  A tto r n e y  p r o s e c u tio n s  
because o f  th e  amount o f  compaign c o n t r ib u t io n s  th e y  c o u ld  
r a is e  or th e  " p a r ty  m a c h in e ry" th e y  c o u ld  c o n t r o l, .  L ik e ­
w is e , concern was exp re sse d  about th e  b ac klo g  and system  
slowdown t h a t  w ould  occur w h ile  judges and d i s t r i c t  a tto r n e y s  
p la n n e d  f o r ,  s o l i c i t e d  fu n d s ^or and conducted an e le c t io n  
cam paign. T h is  c o u ld  be p a r t i c u la r l y  h a rm fu l i n  s m a ll 
com m unities w h ich  have o n ly  one ju d g e  or D i s t r i c t  A tto r n e y .  * 
A d d i t io n a l1. / ,  concern was exp ressed  about th e  la c k  o f  u n if o r m it y  
o f  law  e n fo rc e m e n t t h a t  w ould r e s u l t  because d i s t r i c t  
a tto r n *5 i  w ould be e le c te d  on d i f f e r e n t  " p la tfo rm s '.-.

The concerns exp ressed  abo u t e le c t io n  o f  th e  
A tto r i.e y  G e n e ra l in c lu d e d  p o s s i b i l i t y  ( in  A la s k a  perhaps 
p r o b a b i l i t y )  o f  th e  A tto r n e y  G eneral and G overnor b e in g  o f  
two d i f f e r e n t  p a r t ie s  th e re b y  in tr o d u c in g  n o n -p r o d u c tiv e  
d is s e n t io n  i n  th e  a d m in is t r a t iv e  b ranch . The A tto r n e y  
G e n e r a l's  o f f i c e  becoming p r im a r i ly  a s te p p in g  sto n e  to  
ru n n in g  . fo r  G overnor was a ls o  m entioned  as a d is r u p t iv e  
p o s s i b i l i t y .

The c o n f ir m a t io n  by the l e g is la t u r e  was view ed 
by some re sp o n d e n ts  as e n co u ra g in g  s c r u t in t y  o f  th e  A tto r n e y  
G eneral by e le c te d  r e p r e s e n ta t iv e s  th e r e b y  g iv in g  th e  v o te r s  
f i n a l  say about th e  G o v e rn o r's  s e le c t io n .  L ik e w is e , th e  
r e t e n t io n  e le c t io n  o f  ju d g e s p ro v id e s  v o te r  acceptance or 
r e je c t io n  o f  th e  perform ance o f ju d g e s . T h is  p ro cess was 
view ed as a good b a la n c e  and check on the  i n i t i a l  a p p o in tm en t 
p ro c e s s .

O f p a r t ic u la r  in t e r e s t  are th e  u n ifo rm  comments 
. rom a tto r n e y s  who have p r a c t ic e d  law  and l iv e d  in  s ta te s  
where ju d g e s a n d /o r  d i s t r i c t  a t to r n e y s  a n d /o r  th e  A tto r n e y
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G e n e ra l a r e .e le c te d .  Each ie s p o n d e n t who so in d ic t a t e d  such * 
e x p e rie n c e  was opposed to  changing ou r p re s e n t system . The 
s ta te s  o f  C a l i f o r n i a ,  I l l i n o i s ,  F lo r id a ,  Idaho and Oregon 
were s p e c i f i c a l l y  m e n tio n e d .

One exam ple was emphasized where ( in  F lo r id a )  a 
new law  sc h o o l g ra d u a te  e n te re d  th e  race f o r  a ju d g e s h ip  a t 
the l a s t  m in u te  r a is in g  s u b s t a n t ia l  campaign fu n d s by a t ­
ta c h in g  th e  ju d g e ’ s d e c is io n  w hich had u p h e ld  a s ta tu te  
o f  t i  • s ta te  l e g is la t u r e .  He won th e r e b y  rem oving a judge 
w ith  mv.ch e xp e rie n c e  and a s o l id  r e p u t a t io n  f o r  fa ir n e s s  and 
e f f i c ie n c y  on th e  th e  bench. He was th e re b y  com m itted to  
a p a r t ic u la r  i n t e r p r e t a t i i n  o f  a s t a t u t e  re g a r d le s s  o f  th e  
fa c t s  o f  th e  case t h a t  m ig h t come b e fo re  him . T h is  r e s u lt  
is  c o n tr a r y  to  th e  g e n iu s  o f  our A n g lo -S a xo n ' system  o f  
j u s t ic e  w hich b e g in s  w it h  th e  u n a lte r a b le  p r o p o s it io n  th a t  
each p a r ty  b e fo re  th e  c o u r t has an a b s o lu te  r ig h t  to  have v 
h is  case d ecided s o le ly  upon the f a c t s  .b e fo re  the' c o u r t .

The most re p e a te d  concept exp ressed  by respondents 
who s a id  ju d g e s , d i s t r i c t  a tto r n e y s  and th e  A tto r n e y  G eneral 
s h o u ld  be e le c te d  was t h a t  governm ental d e c is io n  makers 
s h o u ld  be e le c te d  by th e  v o te r s .

We w i l l  t r y  to  p ro v id e  such a d d it io n a l  in fo r m a tio n  
or f u r t h e r  d is c u s s io n  you may d e s ir e  to  th e  e x te n t  t h a t  we 
know or can a s c e r ta in  th e  view s o f  ou r members.

Yours v e r y  t r u l y ,

KLH: e t

cc: Members o:' House
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F is c a l TTote January 18, 198A
A n a lv s is
HB 456

T h is  b i l l  a u th o r iz e s  an a d v is o ry  v o te , a t th e  n e x t g en e ra l 
or s p e c ia l e le c t io n ,  w hether the le g is la t u r e  should propose a 
c o n s t it u t io n a l  amendment t h a t ,  i f  approved by th e  q u a l i f ie d  
v o te rs  o f  the s ta te ,  w ould p e rm it the e le c t io n  o f  the a tto rn e y  
g e n e ra l. Because t h is  b i l l  o n ly  a u th o r iz e s  an a d v is o ry  v o te , i t s  
enactment w i l l  n o t have a f i s c a l  im pact on the d ep artm e n t's  
o p e r a t io n s .



HOUSE BILL NO. 456

Early last session Representative Uehling and Representative Ward 

sponsored HJR 7 which proposed amendments to the Constitution of the 

State of Alaska relating to the election of the Attorney General. The 

legislation passed the House but failed to pass the Senate.

Subsequently, HB 456 has been introduced which would authorize an 

advisory vote by the registered voters of the State. This would allow 

the legislature to gauge the feelings of the public and act accordingly.
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Grants Pass, Oregon 
February 19, 1983

TO MY FRIENDS IN THE ALASKA LEGISLATURE:

Alm ost t h i r t y  years ago I  proposed th a t  the s ta te  o f 
A laska e le c t  i t s  a tto rn e y  g e n e ra l. A lthoug h my proposal 
was f i n a l l y  r e je c te d  by the C o n s t itu t io n a l C onvention in  
.1956, T. have never abandoned my c o n v ic tio n  th a t the 
a tto r n e y  g en e ra l should be "th e  p e o p le 's  a tto r n e y ,"  
e le c te d  by and re s p o n s ib le  to the c it iz e n s  o f  A la sk a .

For th a t  reason, I  am pleased to  support House J o in t  
R e s o lu tio n  7, which proposes an amendment to  the s ta te  
c o n s t it u t io n  p ro v id in g  fo r  the e le c t io n  o f  the a tto rn e y  
g e n e ra l. HJR 7, i f  approved by b oth  houses, would a llo w  
the e le c to r a te  to  determ ine the n atu re  o f the s t a t e 's  
h ig h e s t law enforcem ent o f f ic e r .

I  urge every le g is la t o r  to  f u l l y  consid er t h is  im p ortant 
b i l l .  I f  you decide th a t your c o n s titu e n ts  deserve a t r u ly  
im p a r t ia l a tto r n e y  g eneral who is  u lt im a t e ly  re s p o n s ib le  
to  the p eo p le , then I  encourage you to  support the 
passage o f HJR 7.

'Thank you fo r  your a t te n t io n .

R e s p e c t f u l l y ,

D e le g a te , A laska C o n s t itu t io n a l 
C onvention (1955-56)



: pouje.ts  . D a ^ ‘ c.5 f t-na7 t>/i,e .K T i pn5
3  <?.£ /^*^i ( £ c * \ & h + - l  C i v ’l l )

^ ky /V«.’{-1'^ **/ / f x r  0 c . * "f /£"£•

6. SELECTION, T E R M  A N D  R E M O V A L

This chapter examines the important issues of how the Attorney 
General is selected, how long he serves, how he can be removed, and how 
a vacancy in the office, can be filled. Some of these issues, particularly 
that of election or appointment, have been subject to controversy since the 
first state governments were established. This report discusses existing 
practices and presents the arguments on both sides of these issues.

Method o f  S e le c t io n  t .

Table 6 shows methods of selecting the Attorney General. He is pop­
ularly elected in forty-tw o states. He is appointed by the Governor in six 
states (Alaska, Hawaii, New Hampshire, New Jersey, Pennsylvania,‘'r_and~ 
Wyoming), the three territories (Guam, Samoa and the Virgin Islands), and 
the Commonwealth* of Puerto Rico. In Maine, he is selected by the Legisla­
ture and in Tennessee, .by the Supreme Court.

• 1
' • \ .- • _ ...... .... . . — • •••

The Attorney General is the most prevalent elective official in state 
governments Except for the Governor, . who is elected in all jurisdictions. 
The Treasurer is elected in thirty-nine jurisdictions, the Secretary of 
State in th irty-e ig h t, the Auditor in tw enty-five, and the Superintendent 
of Public . Instruction • in nineteen, compared to forty-tw o states in which 
the Attorney General is elected.87 /The 1970s witnessed a marked accelera­
tion of. the trend "toward election "of. the Governor and Lieutenant Governor 
on a single ballot and such a practice is now followed in twenty-two juris­
dictions. Thus, the Attorney General is actually the most common official 
who is elected on a single ballot. Where very few, but,more than one, 
state executive officials are elected, the Attorney General is usually in­
cluded among these few .; He is, for example, among the three executive 

■" officials elected in Virginia, among the four elected in Maryland, Michigan 
and New York, and among the five elected in Rhode Island, Colorado, and 
Utah. However, he is not one of the two elected officers in Alaska, 
Hawaii, Guam, and the Virgin Islands, the four in Pennsylvania, nor the 
five in Wyoming.

Historically, the Attorney General has been an appointive, rather 
than elective, official. In  England, he was appointed by the Crown and 
only incidentally acquired elective status through a seat in Parliament. In 
Colonial America, Attorneys General were usually appointed by the Gov­
ernor of the Colony. The Attorney General of the United States still 
serves at the pleasure of the President with the advice and consent of the 
Senate.

Most of the firs t state constitutions specified that the legislature 
would choose the Attorney General. The concept of universal suffrage had 
not yet taken hold, nor had the idea of direct election of many officials.

37. Council o f  State G o v e r n m e n t s , THE BOOK QE THE STATES 114-115 121-
122 (1976-77).

77



' t a b u : C; s e l e c t i o n a n d t k k h o f a t t o r n e y s  g e n e r a l

Elected

Appointed

bv

Wi tli Co :nt 

Of

Length 

of Terra

May succeed 

Himself

Alabama X 4 Yes

Alaska Governor Legi slature 4 Yes

Arizona X 4 Yes

Arkansas X 2 Yes

California X 4 Yes

C olorado X 4 Yes

C onnecticut X 4 Yes

D e l a w a r e X 4 Yes

F l o r i d a X 4 Yes

G eorgia X # 4 • Yes

Guam Governor L e g i s l a t u r e Indefinite Yes

H a w a i i Governor S e n a t e  , 4 Yes

Idaho X ' ' i' *• • 4 Yes

Illinois X • 4 Yes

Indiana X « • 4 • Yes •

Iowa X 4 Yes

Kansas X i 4 Yes

K e n t u c k y X |t 4 No •

L ou i s i a n a X /• 4 Yes

M a i n e Legislature •2 Yes

M a r y l a n d X • . 4 Yes

Massachusetts X 4 Yes

M i c h i g a n X 4 4 . Yes

Minn e s o t a X • • 4 . • . Yes

M i s s i ssippi X 1 4 . Yes

M i s s o u r i X •4 ■ Yes

M o n t a n a X 1 4 'Yes

N e b r a s k a X 4 • .. Yes

Nevada X • V4 . Yes

N e w  H a mpshire • Governor Exec. Council 5 • Yes

N e w  Jersey Governor S e n a t e " 4 11 Yes

N e w  Mexico X 4 • • Yes

N e w  Y o r k X • 4 Yes

N o r t h  Carolina X 4. Yes

N o r t h  Dakota X 4 • Yes

Ohi X 4 Yes

Oklahoma X 4 Yes

O regon X 4 Yes

Pennsylvania 4 Yes

Puerto Rico Governor S e n a t e Indefinite Yes

Rh o d e  Island X 2 Yes

Samoa Governor Indefinite Yes

South Carolina X • 4 Yes

South Dakota X 4 Yes

Ten n e s s e e S u p . Court • 8 Yes

Texas X 4 Yes

U t a h X 4 Yes

V e r m o n t X 2 Yes

V i r g i n  Islands Governor S enate Indefinite Yes

V i r g i n i a X A res

W a s h i n g t o n X 4 Yes

W e s t  Virginia X 4 Yes

W i s c o n s i n X * Yes

W y o m i n g Governor S e nate 1 4 Yes



Andrew Jackson's administration brought a new ethic to American govern­
ment. The common man was considered competent to vote and to hold of­
fice, and direct election of officials became the rule. State constitutions 
provided for election of numerous officials, usually including the Attorney 
General.

A study published in the Law Library Journal88 showed how methods 
of selecting Attorneys General developed in nineteen states; of these, 
eight provided for legislative selection prior to 1843, but none finally re­
tained this method. Prior to 1845; twelve states provided by constitution 
or legislation for the appointment of an Attorney General by the Governor, 
the legislature, or other authority. The trend then turned toward elec­
tion. ror example, North Carolina's 1776 Constitution provided for ap­
pointment by the legislature; its 1868 Constitution provided for election. 
Louisiana's 1812 Constitution provided for appointment by ..the Governor; 
its 1852 Constitution provided for election. Michigan's 1835 Constitution 
provided for appointment by the Governor; the 1850 Constitution provided 
for election. Virginia's 1776 Constitution provided for selection by the 
legislature; its 1902 Constitution provided for election. Kentucky's 1792 
Constitution provided that the Governor would appoint the Attorney Gen­
eral, with the consent of the Senate; the 1850 Constitution made the office 
elective.. ,

•I
. Wyoming, in 1899) became the first "new" state to provide for ap­

pointment of«the Attorney. General, thereby ending the trend toward popu­
lar election. ’ •Alaska's 1959 Constitution and Hawaii's of 1960 provided for 
Gubernatorial appointment, following the policy set by their territorial 
conventions in 1950 'and 1956’:

• ' *.« - •
Strong arguments can be advanced for either system of s'election. 

There'' is not necessarily a correlation between t \e  selection process and 
the extent of the Attorney General's actual powers.1 For example, the At­
torney General is' elected in Delaware and appointed in Alaska, but in both 
jurisdictions he has control over all legal and prosecutorial functions. In 
some states, the Attorney General is independently elected, but.he exer- 

, t cises little power at either the state or local level. Thus, a "strong" de­
partment of justice can be developed under either system of selection, but 
is not guaranteed by either.

Proponents of an ’ appointive Attorney General usually base their ar­
guments primarily on the need to strengthen the executive. As one view, 
the commentary on the Model State Constitution developed by the National 
Municipal League says that:,

’All authorities on executive o r ganization agree with the position em­

bra c e d  b y  the Mo d e l  State Constitution for more than 40 years that 

a d ministrative p o w e r  and responsibility should be concentrated in  ̂ a 

single p o p u l a r l y  elected chief executive. There is growing recogni­

ti o n  that, the governor, as the representative of al7. the people,

88. Lewis Morse, Historical Outline and B i bliography of Attorneys Ge n e r­

al Reports and O p i n i o n s . 30 L A W  LIBRARY JOURNAL 39-245 (1937).
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should be equipped vit-h the constitutional status necessary to exer­

cise constructive leadership as the chief lawm a k e r  and political head 

of his s t a t e . 89

The Model Executive Article for state constitutions recommended by 
the Committee on Suggested State Legislation of the Council of State Gov­
ernments limits statewide elective officials to the Governor and Lieutenant 
Governor, who are elected jointly. This article was developed by the 
Committee on Constitutiona1 Revision of the National Governor's Confer­
ence.90 Studies on administrative reorganization usually argue that frag­
mentation leads to irresponsibility, bu> a single chief executive can be held 
accountable through the electoral system and, as a consequence, can make 
the administration more responsive. Proponents of an appointive Attorney 
General argue that his function is to advise the Gdvernoi*,iuwho should be 
permitted to choose his advisors. They believe that the .two.‘officials are 
more likely to maintain the close and harmonious relationship that is nec­
essary for effective liaison if  the Attorney General is appointed.-.

»i
Advocates of appointment also contend th a t'th e  elective process may 

not assure professional competence. The pressures of politics and the time 
involved in  campaigning limit an Attorney General's abilities to serve effec-*' 
tive ly , and many highly competent people would not be willing to undergo 
the election process. They also argue that the Attorney General's primary 
function is to interpret the law, which, is a technical task and should-not 
involve the political process. . • ' ; ... •

The arguments for. an elective Attorney- General were cogently sum­
marized by Attorney General Louis J. Lefkowitz in a position paper submit­
ted to the New York Constitutional Convention in ‘1967. GeheraMLefkowitz 
reviewed the Attorney General's duties in  some detail, pointing .out they 
were .predicated upon his role as an independent official, and concluded 
that: '

A . ♦

To sum .it up'—  "an elected Attorney General has a m e a s u r e  of indepen- 

• . dence a n d " a  sense of p e rsonal"and direct r e s p o n s i b i l i t y  to the pub- —

: lie. The elected official has a natural and i m pelling desire to be 

creative and to exercise broader initiative in the service of the 

public. He is free of the fear of dismissal b y  a n y  superior official 

if he should exercise contrary i n d e p endent judgment. He is in the 

b e s t  p o s i t i o n  to render maximum service to the P e o p l e  and impartial 

advice to the Governor, the Legislature and S t a t e  departments and 

agencies. He can appear in Court w i t hout fear or f a v o r —  an attorney 

in the f u l l e s t  and finest sense of the w o r d . 91

89. Nati o n a l  Mun i c i p a l  League, MODEL STATE C O N S T I T U T I O N  (6th ed.) 65-66 
(1963).

»

90. The Council of State Governments, 1970 S U G G E S T E D  STATE LEGISLATION, 
3-4.

91. A t t o r n e y  General Louis J. Lefkowitz, P o s i t i o n  Pa p e r  o f Louis J. L e f­

kowitz A t t o r n e y  Ceneral, to Constitutional Convention, Committee on 

the Exe c u t i v e  B r a n c h , June 1, 1967, Albany, N. Y.
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An equally strong position in favor of election was taken by Attorney 
General William J. Scott before an Illinois Constitutional Convention; he 
stressed that the Attorney General's roles of "government watchdog" and 
"attorney for the people" required independence from the Governor.92

The primary argument for an elective Attorney General is that he is 
an attorney for all the people, and should be chosen by them. He is the 
Governor's advisor, but not exclusively; the Governor is merely one among 
many clients. By making the Attorney General directly responsible to the 
electorate, he remains subject to the ultimate source of power and will be 
more responsive to public needs. As discussed elsewhere in this report, 
the courts increasingly recognize that the Attorney General is responsible 
to the people,, not just to the government. I t  is further argued that the 
Attorney General has important administrative and legal functions, such as 
programs in consumer protection and environmental control. In executing 
these functions, “ an Attorney* General is~acting -as-an 'advocate for th e ^  
people, not as agent of the executive branch. His duties usually include 
prosecution of ejection violations, collection of debts, and bringing of suits : 
in the name o f ‘‘the people; these responsibilities are outside the scope of 
the Governor's duties.'

• i

Many arguments for election' center around the fact that the Attorney 
General's duties are of "the highest order and he should enjoy the same in ­
dependence as-a member of the judiciary. He should not be a creature of 
the Governor, b u t‘ should render opinions solely on the basis of law. He 
should not be the advocate for a particular administration, but should be 
free to oppose( policies, which he considers inconsistent with the law and to
investigate apparent wrongdoing.9S..

• # / • - * 1
* • ' * . *  * * * , > *  /  ’

In reference.to the argument that an appointed Attorney General is a 
non-political technician, it  should’ be noted that appointment does not 
necessarily remove the office from politics. Some appointed Attorneys 
General have been, politically active as potential candidates for other office 

, or on behalf of the Governors they serve. At the federal level, Presidents 
have frequently named as Attorneys General persons who had been active 
in their campaigns. This has also be<M true in some states.

• In his remarks to a legislative committee which was considering a con­
stitutional amendment .to make the office appointive, former Attorney Gen­
eral Meyer of Nebraska mentioned several arguments in addition to these 
usually advanced by proponents of election. These included the following 
points: the Governor can appoint men with legal training to his staff if he
feels he needs lawyers of his own choosing. Much of the Attorney Gen­
eral's work is in areas in which the Governor has little or no interest,

92. News from William J. Scott, A t t o r n e y  General, State of I l l i n o i s . Feb. 

16, 1970.

93. See summary of arguments p r e s e n t e d  to N e w  York's constitutional con­

ventions in Robert H. Gordon, The Relationship Between the Attorney 

General and Agency Counsels in N e w  York S t a t e , (Unpublished Ph.D. 

Dissertation, Syracuse U.), Ch. 1 (1966).
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such as advising county attorneys and handling . ^utine criminal appeals. 
The Governor is only one of many state officials whom the Attorney Gen­
eral advises.94

C o n f irm a t io n  o f  Appointm ent

In all s ix  states where the Governor appoints the Attorney General on 
a regular basis, the appointment is confirmed by either the Senate (Hawaii, 
New Jersey, Pennsylvania, Wyoming), both houses of the Legislature 
(Alaska), or by the Council (New Hampshire). Confirmation in Pennsylva­
nia requires a two-thirds vote of all,the members of the Senate.

In  Puerto Rico and the Virgin Islands confirmation is also by the 
Senate. In  Guam, appointments are made with the ."advice and consent" of 
the legislature, but in Samoa appointment is by the Governor with no re­
quirement for confirmation. Although all Pennsylvania. Attorneys General 
of recent years have been in the same political party as the Governor... the 
requirement of approval of two-thirds of all elected members of the Senate 
for confirmation of the Attorney General gives the minority party consider­
able leverage over appo*..; ,nts. However, there has been no indication 
that thi'i has caused prcL.^ms. ‘ , ’

„ Tht various model constitutional provisions that have been proposed 
differ 01 the need for confirmation. ; The .Advisory Commission o n .Inter­
governmental Relation,*' suggested constitutional provision for a short ballot 
for state officials provides for Senatorial confirmation of gubernatorial ap­
pointments. The Model State C onstitutionuf the National Municipal League 
does not mention confirmation. There is no extensive literature on the 
precise manner in which appointments are to be confirmed. " V  —

II

L e n g th  o f  Terra and S u c c e s s io n

F orty-four states presently provide a 4-year term, for"- the Attorney’ 
General and four states a 2-year term; Tennessee sets the ’term at 8 
years and New Hampshire at 5. In Guam, Puerto Rico, and the Virgin Is­
lands, the Attorney General is appointed for an indefinite term. In Samoa 
the term is also of an indefinite length, although there is a minimum of 2 
years for an initial appointment. Table 6 indicates the length of Attorneys 
General's terms and the statutory or constitutional rules on succession.

The trend is clearly toward longer terms. Most states initially limited 
terms of officals to 1 or 2 years, on the theory that frequent elections 
kept government cljser to the people and prevented the accretion of power 
by elected officials. Many states prohibited successive terms on the 
grounds that official power must be limited. These arguments may have 
been cogent at a time when Attorneys General had relatively few duties to-

94. L e t t e r  from Attorney General Clarence A. H. M e y e r  to P atton G. W h e e l­
er, N o v e m b e r  24, 1970.
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perform, and those duties were relatively well-defined. Present Attorneys 
General, however, cannot effectively operate with a 2-year term, which 
does not allow time to master the duties and responsibilities of the office. 
Neither should they be subjected to the continuing campaign requirements 
imposed by an election every 2 years. For these reasons, NAAG has rec­
ommended that the Attorney General should be elected or appointed for a 
minimum term of 4 years and should be allowed to succeed himself.

ft
The number of Attorneys General serving 2-year terms has declined 

drastically in recent decades. In 1937 there were twenty-one, but this 
number fell to nine by 1970, and then to four by 1976. Arizona went frcm 
2 to 4 years in 1970, and Wisconsin and New Mexico in 1971. The 1972-73 
legislative biennium saw four more states— Iowa, Kansas, South Dakota, 
and Texas— sh ift to a 4-year term for the Attorney General. Apparently 
only one jurisdiction has ever gone from a 4-year to a 2-year term; this 
occurred under Missouri's 1865 Constitution, which was adopted during 
Reconstruction; its 1875 Constitution later restored the 4-year term. 
Voters in Rhode Island, however, rejected a 1972 proposal which would 
have extended from 2 to 4 years the terms of all executive officers, in­
cluding the Attorney General.

*» i

S u c c e s s i o n ’’ t o  O f f i c e
m . • , ' ;

There are few restrictions on Attorneys General serving successive 
terms. There are..restrictions on Attorneys General succeeding themselves 
in only three states: Kentucky, New Mexico', and Alabama. Only Ken­
tucky absolutely, prohibits immediate succession by the Attorney General. 
Until ... 1968. Alabama allowed only one term, but an amendment that year 
permitted the limited succession.-^New Mexico restricts the Attorney Gen­
eral to two terms of 2 years each/' •

* i • . # » (

The Model State' Constitution permits succession in the office of Gov­
ernor because: '•

The m a i n  a r g u m e n t  favoring .restriction in the term of the governor is 

fear of b o s s i s m  or perpetuation through use of the powers of the o f­

fice. This is always a possibility b ut the better argument seems 

. against any form of restriction. Limitations of this kind restrict 

t h e - right o f  the people to pass judgment upon the quality of the 

g u b e rnatorial service performed for them and thus eliminatrs from the 

field the one candidate about w h o m  the voters usually know the most.

• F r o m  a p r o g r a m  p o l i c y  point of view, a restriction >n service in 

office affects the governor's ability tc develop anc. implement a 

long-range p l a n . 9S .

These arguments apply with equal validity to the office of Attorney Gen­
eral,

95. National M u n i c i p a l’ League, MODEL STATE CONSTITUTION (6th ed.) 66 

(1963).
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Removal f r o m  j ff ic e

There are several mechanisms for removing Attorneys General: 
impeachment, recall, or removal by the Governor, the legislature, or tne 
courts. Information is not available on how often these methods have been 
used or how well they operated.

Of the fifty -fo u r  jurisdictions, th irty-s ix  provide for impeachment. I t  
is' the only method of removal provided in twenty-one of these jurisdic­
tions. Impeachment processes vary, but proceedings are usually instituted 
by the lower house and, i f  it  votes to impeach, the charges are tried by 
the upper house. In New York, the judges of the court of appeals, the 
state's highest court, sit with the members of the Senate as a court of 
impeachment. In  Nebraska, impeachment charges,, are proferred b y .th e  
unicameral Legislature and tried before the state supreme court. . In  .Mis­
souri, impeachments are tried before the supreme court after charges -are 
filed by the House of Representatives. !

An impeachment proceeding is rare, and is used only under thie most
extraordinary circumstarres. Apparently, '’the last impeachment trial of an 
Attorney General was Kansas in 1934. That action resulted in ,an a c ­
quittal.96 Whatever grounds are prescribed grounds, for impeachment, the 
method is not a common means of removing-officials. I t  can .be utilized 
only when the legislature is in session and is quite time-consumingl '

' Fifteen states, which provide for-impeachment’ also provide. alternative 
removal p r o c e s s e s I n  the .ten jurisdictions where the ^ v e r n o r  appoints 
the Attorney General, he m ay al so : remove him. In  Hawaii, the Senate 
must consent to such removal..••.In  New Jersey, the Attorney General can 
be removed- by the Governor, for cause only after an-, opportunity to be 
heard has been granted. In New Hampshire, ;the Governor and the Coun­
cil may remove the Attorney General on address of both branches of the 
legislature. Five other states provide for Gubernatorial. removal of the 
Attorney General. In Maine, the Governor and Council may' remove on 
address of both branches of the legislature. In  New York, removal is by 
the Governor and the Senate. The Governor of Arkansas, upon address 
of two-thirds of the members of each house of the legislature, may for
good cause remove the Attorney General. In Michigan and West Virginia,
the Governor may remove him without the consent of another authority.

The legislature stands alone as a removing authority in proceedings 
other than impeachment in seven states. Recall may be used to remove the 
Attorney General in Arizona, Colorado, Louisiana, North Dakota, Oregon, 
Washington, and Wisconsin; he is an elective officer in all of these states. 
Louisiana reports that the district court may remove the Attorney General, 
and Maryland indicates that removal is attendant to any conviction in a 
court of law.

As a result of a court decision, an Arizona Attorney General was 
removed from office in 1947, having been adjudged guilty of conspiring to 
violate the gambling laws of the state. The Governor considered the office

9 6 .  N ew Y o r k  T i m e s  ..February 7, 1942, at 17.
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vacant and appointed a new Attorney General. The former Attorney 
General, however, refused to vacate his office. Subsequent court action 
affirmed the valid ity of an act which provided that an office would be 
vacant if  its incumbent was convicted of a felony. The court reasoned 
that the powers of impeachment were an added protection for the public, 
not the sole protection.97

F i l l i n g  V a c a n c ie s

Vacancies in the office of Attorney General may be filled by appoint­
ment of the Governor, the legislature, or the supreme court. An over­
whelming majority of the jurisdictions indicate that the Governor fills 
vacancies as soon as they occur. In Maine, Massachusetts, New York and 
Virginia, the legislature fills vacancies; however, i f  it  is not in session, 
the Governor makes the appointment. In Maine, he must have the approv­
al of "the Council. Tennessee provides that the Supreme Court will f ill 
vacancies, since i t  normally appoints the Attorney General. In two states, 
Louisiana and New Jersey, the First Assistant or Deputy Attorney General 
becomes Attorney General until a successor is elected or appointed.

Wherq the Attorney General is appointed* it  would seem proper that 
the appointing agent also fill vacancies, as is the case in all such jurisdic­
tions. The Rationale for. filling  vacancies when the office is elective is less 
clear. All but four of the' states which have an elective Attorney General 
permit the Governor to make appointments. Three permit the legislature to 
name an Attorney"General, and in one the deputy is promoted. Allowing 
the Governor to fill vacancies in an elective office seems contrary to the 
chief arguments.; for election, ; those concerning independence -from  the 
executive;. I f  is';also questionable whether a Governor of one party should 
be allowed’-to f ill a vacancy in an office which was held by a member of 
the opposite party. . • •

An Assistant dr Deputy Attorney General is often promoted to fill a 
vacancy, even i f  this is not required by law. I f  the Deputy Attorney 
General is promoted to fill a ^vacancy, the chances of continuity in office 
programs are greater; however,: the Attorney General may select his chief 
deputy according to different criteria from those he would use in selecting 
his own. replacement. ■ ’

Vacancy appointments for elective offices usually are valid only until 
the ne:;t general or n e x ttbiennial election. At that time, if  the original 
term has not elapsed, a 'short-term  Attorney General is elected. This 
point was litigated in Oregon.98 The statute creating the Oregon office in 
1891 provided that the Attorney General would be elected for a fu ll 4-year

97. State ex rel. De Concini v. S u l l i v a n , 66 Ariz. 348, 188 P . 2d 592

(1948).

98. State ex rel. Baker v. Payne, County C l e r k , 22 Ore. 335, 29 Pac. 787 

(1892).
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I c t ii in 3898. Further^ it mentioned that vacancies would be filled by 
Gubernatorial appointment until the next general election, when an Attor­
ney Genera] would be chosen to fill out the term or commence a new term. 
The Governor appointed an Attorney General in 1891. The question of the 
case was whether there was to be an election to f ill out the first "quasi- 

• term" in the general election of 1892. The court ruled that there was to 
be such an election.

The Supreme Court of Georgia reached the opposite conclusion in a 
1939 c a s e ."  I t  held that the office of Attorney General was created under 
the judicial article, hence the rule that provisions for elections to fill 
vacancies in  executive positions did not apply to it .  The Gubernatorial 
appointee to fill a vacancy created by a resignation ,was to serve out the 
fu ll 4-year term of office without standing for election.

V

• V\
• n *

99. W o o d  v. A r n a l l , 189 Ga. 382, 6 S .E.2d 722 (1939),
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PROPOSITION

THE PRESENT CONSTITUTIONAL PROVISION FOR THE E LEC ­
T IO N  OF THE ATTORNEY GENERAL SHOULD BE RETA INED .

H ISTOR ICAL BACKGROUND AND 
COMPARATIVE ANALYSIS

In  th e  e a r ly  y e a r s  o f  th e  C o lo n y  o f  New York (17tT cen ­

t u r y ) ,  th e  A tto rn ey  G e n e r a l was an a p p o in te e  o f  th e  R o y a l 

G overnor who w a s , h im s e l f ,  an a p p o in te e  o f  th e  E n g l i s h  Crown. 

About 1700 th e  in te rm ed ia r y  was dropped and appoin tm ent o f  

th e  A tto rn ey  G e n e r a l was v e s te d  d i r e c t l y  i n  th e  Crown.

In  1777 th e  f i r s t  C o n s t i t u t io n a l  C o n v en t io n  e s t a b l i s h e d  

the  S t a t e  o f  New Y ork , a p p o in ted  a l l  th e  S t a t e  o f f i c e r s  

deemed n e c e s s a r y  i n  th e  e s ta b lish m en t  o f  th e  new s t a t e ,  and 

p ro v id ed  fo r  a C o u n c i l  o f  Appointm ent to  make fu tu r e  a p p o in t ­

m ents . Under t h i s  sy stem , appoin tm ent o f  S t a t e  o f f i c e r s  was 

th e  r u le  r a th e r  than  th e  e x c e p t io n . Th e  A t to rn e y  G en e ra l 

c o u ld  be removed a t any tim e and f r e q u e n t ly  was rem oved.

Th e re  was n e it h e r  d i f f i c u l t y  n or h e s it a n c y  i n  rem ov ing  him 

when a m a jo r it y  o f  th e  C o u n c i l  was o f  th e  o p p o s i t e  p o l i t i c a l  

f a i t h .  Th e  f a c t  o f  th e  m atter  i s  th a t  under t h i s  system  th e  

average  ten u re  was l e s s  th an  2 -1 /2  y e a r s .



At th e  C o n s t i t u t io n a l  C on v en t io n  o f  1821 a p r o p o s a l was 

made th a t  th e  A tto rn ey  G e n e r a l be a p p o in ted  by the  Governor 

w it h  th e  c o n sen t  o f  th e  S e n a te . T h i s  was r e j e c t e d  by  th e  

C o n v en t io n  and , in s t e a d ,  p r o v i s io n  was made th a t  th e  A t t o r ­

n ey  G e n e r a l ,  t o g e th e r  w it h  o th e r  im portan t S t a t e  o f f i c i a l s ,  

b e  e le c t e d  b y  th e  L e g i s l a t u r e .

By 1846 th e r e  was an overw he lm ing  demand fo r  th e  popu ­

l a r  e l e c t i o n  o f  th e  A tto rn ey  G e n e r a l .  T h i s  was r e c o g n iz e d  

by th e  C o n s t i t u t io n a l  C o n v en t io n  o f  1846 and made a p a r t  

o f  our C o n s t i t u t io n .

H i s t o r i c a l l y ,  t r a d i t i o n a l l y ,  and as a m a tte r  o f  b a s i c  

c o n s t i t u t i o n a l  m andate , we h ave  c o n t in u e d  t o  e l e c t  our 

A tto rn ey s  G e n e r a l i n  New York S t a t e  fo r  th e  p a s t  121 y e a r s . 

T h i s  i s  n o t  to  s a y  th a t  th e  q u e s t io n  has n o t been  r a is e d  or  

th e  prob lem  r e -a s s e s s e d  from tim e to  tim e i n  th e  l i g h t  o f  

v a s t l y  changed  c o n d i t io n s .  As a  m atter o f  f a c t ,  a t  every  

C o n s t i t u t i o n a l  C on v en t io n  s in c e  1846 th e  q u e s t io n  was r e ­

c o n s id e r e d  and i n  each  in s t a n c e  th e  C on v en t io n  adhered  to  

th e  e l e c t i v e  sy stem .

C om p a r a t iv e ly  c o n s id e r e d , and w ith o u t  g o in g  in t o  th e  

h i s t o r i c a l  background  o f  each  c a s e ,  i t  may b e  n o ted  th a t  in  

f o r t y -tw o  o f  t.he f i f t y  S t a t e s  th e  A tto rn ey s  G en e r a l are 

e le c t e d  by  th e  p e o p le . I n t e r e s t i n g l y ,  in c lu d e d  among the  

S t a t e s  w h ich  f o l l o w  the  e l e c t i v e  system  are  many o f  th e  

m ost p op u lo u s  s t a t e s  in  th e  U n io n  ( fo r  ex am p les : New Y ork ,

C a l i f o r n i a ,  I l l i n o i s ,  O h io , M ic h ig a n  and M a s s a c h u s e t t s ) .



POINTS IN  SUPPORT OF 
AN ELECTED  ATTORNEY GENERAL

1 . In d ep en d en ce .

W h ile  th e  h i s t o r y  o f  th e  o f f i c e  o f  th e  A tto rn ey  G en e ra l 

o f  New York in c lu d e s  e f f o r t s  t o  make th e  A tto rn ey  G en e ra l an 

a p p o in te d  o f f i c e r , i t  i s  s i g n i f i c a n t  th a t  f o r  upwards o f  one 

hundred y e a r s  w ith o u t  in t e r r u p t io n  th a t  o f f i c e  h as su r v iv e d  

as one to  be f i l l e d  by the  e l e c t i v e  p r o c e s s . T h u s , r e t a in in g  

th e  A tto rn ey  G en e ra l as an in d ependen t c o n s t i t u t io n a l !  o f f i c e r  

to  be e le c t e d  by  the  P e o p le  o f  th e  S t a t e  n o t o n ly  r e s e r v e s  to  

the P e o p le  t h e i r  t r a d i t i o n a l  r ig h t  to  s e l e c t  a c a n d id a te  o f  

t h e ir  c h o ic e  as th e  S t a t e 's  h ig h e s t  r a n k in g  l e g a l  o f f i c i a l ,  

bu t has the  added advan tage  c h a r a c t e r i s t i c  o f  a d em ocra t ic  

governm ent o f  g r e a t e r  a ssu ran ce  th a t  th e  law s  o f  t h e _ S t a t e  

w i l l  be c o n s tru ed  and a p p l ie d  o b j e c t i v e l y  and w ith o u t  f a v o r .

. E x a c t ly  100- y e a r s  ago , a t th e  C o n s t i t u t io n a l  C on v en t ion/✓
o f  1867, when th a t  i s s u e  was c o n s id e r e d , th e  r ep o r t  o f  th e  

d i s c u s s io n  s t a t e s  in  p a r t :

" T h e  A tto rn ey  G en e ra l h o ld s  a d ig n i f i e d  p o s i t i o n ;  he 

h as im portan t f u n c t io n s  and a c t s  on  h i s  own judgment: and 

r e s p o n s i b i l i t y "  and fu r th e r , " I t  was n o t  the  G overnor a lo n e , 

bu t the p e o p le  who w anted  an A tto rn ey  G e n e r a l . He was to  

lo o k  a f t e r  th e  in t e r e s t  o f  th e  p e o p le  i n  th e  S t a t e  and tak e  

c a r e  o f  t h e ir  money so f a r  as a c t io n  in  th e  c o u r ts  was 

con cern ed  *  *  and again, " I f  he ( th e  A tto rn ey  G e n e r a l)  

does h i s  du ty  i t  m a tters  l i t t l e  to  th e  p e o p le  w hether he i s



i n  a c co rd  w ith  the  G overnor o r  n o t . "  " I n d e e d , "  ob se rv ed  a 

d e le g a t e ,  " i t  • ay be to  th e  in t e r e s t  o f  th e  p e o p le  th a t  

th e  A tto rn ey  G e n e r a l sh ou ld  n o t a lw ay s be in  a c co rd  w ith  

th e  G o v e r n o r ,"  and m ore, " t h a t  he sh ou ld  be a man who c o u ld  

n o t  b e  o rd ered  by anybody . H is  o p in io n s  sh ou ld  be above 

any fetx o f  th e  l o s s  o f  h i s  o f f i c e .  H is  d u t ie s  a re  o f  th e  

h ig h e s t  o rd er  *  *  as h ig h  as th o s e  o f  any j u d i c i a l  o f f i ­

c e r ;  and h e  sh ou ld  be as in d ep end en t as any ju d g e . The 

G overnor sh ou ld  h ave  no more p ;wer to  remove the  A tto rn ey  

G en e r a l th an  he h as to  remove th e  C h ie f  Judge o f  th e  Court 

o f  A p p e a ls . H is  o p in io n s  a re  upon g r e a t  q u e s t io n s , a f f e c t ­

in g  th e  g r e a t  q u e s t io n s  o f  the S t a t e .  He ought n e t be a 

mere c r e a tu r e  o f  th e  G overnor to  s u p e r v is e  h i s  v e t o e s  and 

ob ey  h i s  d i c t a t i o n . "  —

T h i s  in d ep enden ce  o f  a c t io n  and ex p r e s s io n  i s  p a r t i c u ­

l a r l y  s i g n i f i c a n t  w ith  r e s p e c t  to  o p in io n s  o f  th e  A tto rn ey  

G en e r a l c o n ce rn in g  th e  c o n s t r u c t io n  o f  s t a tu t e s  and the  

v a l i d i t y  and p r o p r ie t y  o f  a c t s  th ereund er  by e th e r  d e p a r t ­

ments and a g e n c ie s  o f  th e  S t a t e .

A l l  o f  th e  v a r io u s  departm ents and a g e n c ie s  o f  g ov e rn ­

ment tu rn  to  th e  A tto rn ey  G e n e r a l f o r  l e g a l  a d v ic e  and fo r  

th e  r e n d e r in g  o f  O f f i c i a l  O p in io n s .  Such o p in io n s  are  a c te d  

upon d a i l y  and a g r e a t  d e a l o f  th e  o p e r a t io n  o f  th e  S t a t e  

governm ent depends upon th e  n a tu re  o f  the a d v ic e  th a t  i s

so  r en d er ed . T h e s e  O o in io n s  a re  rendered  to  a l l  d e o a r t -» *

ments o f  th e  S t a t e  governm ent, th o s e  under the  d i r e c t i o n



and s u p e r v is io n  o f  th e  ^jovem or and th o s e  under th e  d i r e c t i o n  

o f  o th e r  e le c t e d  o f f i c i a l s .  I t  i s  im portan t to  n o te  th a t  

th e  O p in io n s  hAve a  d ir e c t  and s i g n i f i c a n t  im pact upon th e  

P e o p le  i n  t h e i r  d a i l y  l i f e .  H ere i s  a  c om p e ll in g  r e a so n  why 

th e  A tto rn ey  G en e r a l sh ou ld  c o n t in u e  to  be in d ep en d en t ly  

e le c t e d .  I f  th e  A tto rn ey  G en e r a l i s  ap p o in ted  by th e  G over ­

n o r , then  o f  n e c e s s i t y  h i s  o p in io n s  must r e f l e c t  th e  p h i l ­

o soph y  o f  th a t  G overnor or  th e  r e l a t i o n s h ip  w ou ld  n o t  b e  a 

com p a t ib le  o n e .

An A tto rn ey  G en e r a l does n o t g iv e  p a r t is a n  a d v ic e ;  he 

g iv e s  l e g a l  a d v ic e .  Th e re  i s  no such  th in g  as "D em o cr a t ic11 

law , "R e p u b l ic a n "  la w , " C o n s e r v a t iv e "  law  o r  " L i b e r a l "  law . 

T h e r e  i s  s im p ly  " l a w "  — and th e  A tto rn ey  G e n e r a l, w ith  the  

same degree o f  im p a r t i a l i t y  and o b j e c t i v i t y  as a Ju d g e , c a l l s  

i t  as he se e s  i t .

Th e  in d ependen t s t a tu s  o f  the A tto rn ey  G en e ra l — the 

f a c t  th a t  he i s  th e  P e o p le 's  c h o ic e  and i s  a c c o u n ta b le  to  

no on e  e l s e  — i s  im p l i c i t  in  th e  w id e  range o f  h i s  o f f i c i a l  

^ .w t iv i t ie s  and d u t ie s  w h ich  are  b a sed  on the con cep t o f  h is  

in d ep en d en ce . T h u s , he i s ,  ex o f f i c i o , a  member o f  s e v e r a l  

b oard s and com m iss ion s , the o t b . r  members o f  w h ich  are  u su ­

a l l y  r e p r e s e n t a t iv e s  o f  the a d m in is t r a t io n . T h u s , i s  h i s  

du ty  to  defend  in  C ou rt th e  c o n s t i t u t i o n a l i t y  o f  an a c t  o f  

th e  L e g i s l a t u r e  r e g a r d le s s  o f  w heth er th e  cu rren t a d m in is t r a ­

t i o n ,  as a m atter o f  p o l i c y ,  su p p o r ts  i t  o r  n o t . And th u s , 

w ith  reg a rd  to  p roposed  l e g i s l a t i o n ,  i t  i s  h is  du ty  im p a r t ia l ly



t o  c o n s id e r  i t s  c o n s t i t u t i o n a l  v a l i d i t y  and s t a t u t o r y  i n t e r ­

p r e t a t io n  and a d v is e  th e  G overnor a c c o r d in g ly , r e g a r d le s s  o f  

th e  l e t t e r ' s  p o l i c y  c o n s id e r a t io n  o f  su ch  b i l l s .  I f  th e  

A t to rn e y  G en e ra l were an a p p o in te e  o f  th e  G overnor su ch  

fu n c t io n s  may be ren d ered  anom alous b e cau se  the  o b j e c t i v i t y  

and im p a r t ia l i t y  in h e r e n t  in  h i s  in d ependen ce  w ou ld  n e c e s ­

s a r i l y  f a l l  w ith  th e  d e s t r u c t io n  o f  h i s  independenr

Fu rth erm ore , th e  r e s p o n s i b i l i t y  fo r  th e  e f f e c t i v e  p r o ­

t e c t i o n  o f  the consumer and th e  in v e s t o r  e n tru s te d  to  th e  

A tto rn e y  G en e ra l ( th e  p r o to ty p e  f o r  s im i la r  r c ^ h o r it y  in  

th e  A tto rn ey  G en e ra l i n  many s t a t e s  in  the  U n ion ) i s  p r e d i ­

c a t e d  upon the e x is t e n c e  o f  an in d e p e n d e n t ly  e le c t e d  A tto rn ey  

G e n e r a l who w il l ,  n o t be d e te r r ed  (as du r in g  my ten u re )  i n  

t a k in g  th e  i n i t i a t i v e  f o r  a f f ir m a t iv e  a c t io n  by th e  o p p o s i ­

t i o n  o f  o th e r  governm en ta l department;-, or a g e n c ie s , th e  

h ead s o f  wh ich  are  a p p o in ted  by th e  E x e c u t iv e . My own ex ­

p e r ie n c e  in  the p a s t  ten  y e a r s  a s A tto rn ey  G en e ra l i s  i l l u s ­

t r a t i v e  o f  t h i s  f a c t .  T h u s , th e  c r e a t io n  i n  1957 o f  th e  

Consumer Frauds and P r o t e c t io n  Bureau in  th e  Departm ent o f  

Law  was r e s i s t e d  on th e  ground th a t  th e re  w ou ld  be d u p l i c a ­

t i o n  o f  some o f  th e  fu n c t io n s  o f  th e  Bank ing Departm ent.

• S im i l a r l y ,  the e s ta b lis h m en t  o f  th e  R e a l E s t a t e  S y n d ic a t io n  

Bureau  in  the  Departm ent o f  Law  was a f f e c t e d  d e s p it e  ex ecu ­

t i v e  r e s i s t a n c e  on the  ground th a t  th e  A tto rn ey  G e n e r a l 

w ou ld  th e reb y  be p erform ing  a f u n c t io n  in  an a rea  p resum ab ly
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p o l i c e d  by th e  S t a t e  D i v i s i o n  o f  H ou s in g . Th e  c r e a t io n  o f  

th e  C i v i l  R ig h t s  Bureau  i n  1957 wrs op posed  on th e  ground 

th a t  i t  o v e r la p p ed  and d u p l ic a t e d  e x is t in g  f u n c t io n s  o f  th e  

S t a t e  Com m ission  A g a in s t  D i s c r im in a t io n .  T h e s e  th r e e  bu r ­

eau s w ere c r e a t e d  by  an e le c t e d  A tto rn ey  G en e r a l who a c te d  

on  h i s  own i n i t i a t i v e  i n  b e h a lf  o f  th e  p e o p le  Th e  im por­

t a n t  f a c t  i s  th a t  th e y  w ere c r e a t e d  w ith o u t  c le a r a n c e  from 

th e  E x e c u t iv e .

T h e  b a s ic  s t a t u t e s  ( E x e cu t iv e  Law  S 63[12] and B u s in e s s  

C o r p o r a t io n s  Law  SS 109 and 1101) c o n fe r  a u th o r it y  upon th e  

A tto rn ey  G e n e r a l t o  in v e s t i g a t e  and se cu r e  j u d i c i a l  d i s p o s i ­

t i o n  r e s t r a in in g  any i l l e g a l  and f r a u d u le n t  a c t s .  T h i s  power 

i s  n o t  c ir c u n s c r ib e d  o r  q u a l i f i e d  by th e  e x is t e n c e  o f  con ­

cu rren t  j u r i s d i c t i o n  in  a l im it e d  a r e a  by  o th e r  government 

o f f i c i a l s .  Such a u t h o r it y  o f  th e  A tto rn ey  G en e ra l o b v io u s ly  

b esp eak s an in d ep end en t A tto rn ey  G e n e r a l .

S im i la i  in d ep end en ce  io  c a l l e d  f o r  in  th e  In v o c a t io n  

and en forcem ent o f  th e  S t a t e 's  a n t i - t r u s t  law . The v ig o r o u s  

enforcem ent in  th e  l a s t  te n  y e a r s  o f  t h i s  s t a t u t e ,  a id e d  by 

th e  expanded powers a u th o r iz e d  by th e  L e g i s l a t u r e ,  h as  been  

so  s in g u la r ly  im p r e s s iv e  as to  r e c e iv e  n a t io n a l  a t t e n t io n  

and com m endation . Th e  i n t e n s i t y  o f  such  a c t i v i t y  sh ou ld  n o t ,  

a s i s  th e  c a s e  e ls ew h e r e , be made s u b je c t  to  th e  d e c i s io n  o f  

a G overnor who may be in f lu e n c e d  by many f a c t o r s  a l i e n  to  

p roper  a n t i - t r u s t  c o n s id e r a t io n s .  Such enforcem ent must be 

l e f t  t o  an in d ep end en t A tto rn ey  G e n e r a l r e s p o n s ib le  o n ly  to



th e  P e o p le  fo r  th e  im p lem en ta t io n  o f  th e  S t a t e 's  a n t i - t r u s t  . 

p o l i c y .

My v iew s  a re  b a sed  on te n  y e a r s  o f  c l o s e  a f f i l i a t i o n  

w it h  a l l  b ran ches o f  S t a t e  Government — w it h  th e  G overnor 

and h i s  C o u n s e l , w it h  th e  L e g i s l a t u r e  and i t s  Com m ittees , 

le a d e r s  and members, w it h  th e  e x e c u t iv e  departm ents and 

a g e n c ie s  and t h e i r  c o u n s e l ,  w it h  th e  J u d i c i a r y ,  and w it h  

A u t h o r i t ie s  and l o c a l  s u b d iv is i o n s  and t h e i r  o f f i c e r s  and 

c o u n s e l .  Th e  a c t i v i t i e s  o f  the S t a t e  a re  so  v a s t  i n  m agn i­

tu d e , so  v a r ie d  and com plex  i n  c h a r a c t e r  —  the a c t io n s  o f  

i t s  c o n s t i t u e n t  e lem en ts b e in g  o c c a s i o n a l l y  at c r o s s -p u r p o s e s  

— t h a t ,  i n  th e  b e s t  in t e r e s t s  o f  th e  P e o p le  o f  th e  S t a t e  

th e r e  must n e c e s s a r i l y  b e  p rem ised  as g r e a t e r  a s su r a n c e  o f  

in d ep en d en ce , im p a r t i a l i t y  and o b j e c t i v i t y ,  an A tto rn ey  

G e n e r a l who i s  e le c t e d .

I n  W est V i r g i n i a ,  where th e  A tto rn ey  G e n e r a l i s  e l e c t e d ,  

th e  incum bent A tto rn ey  G e n e r a l s a id :

" I ' v e  been  an e l e c t e d  A tto rn ey  G e n e r a l 
f o r  two term s, and I n  th e  e x e r c is e  o f  my 
d u t ie s  I  c o u ld  n o t h ave  f a i r l y  r e p r e se n te d  
th e  a g e n c ie s  o f  governm ent o r  th e  c i t i z e n s  
o f  t h i s  S t a t e  had I  been  s u b je c t  to  th e  whims 
o f  the e x e c u t iv e  o r  s u b je c t  to  p o l i t i c a l  
p r e s su r e s  o th e r  th an  th e  v o t e r s .

'•* *  *  in  e v e ry  o c c a s io n  w h ere in  one 
w ou ld  h ave  th e  a u t h o r it y  o f  app o in tm en t, 
h e a l s o  w ou ld  h ave  th e  *hammer' on  tough 

. q u e s t io n s  o f  p o l i c y .  No A tto rn ey  G en e ra l 
sh o u ld  be fo r c e d  t o  o p e r a te  under such  an
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arrangem ent. Th e  mere f a c t  th a t  i t  w ou ld  
be p o s s ib l e  s h o u ld  be p r e c lu d e d .1'*

Th e  overwhe lm ing  w e ig h t  o f  o p in io n  i n  fa v o r  o f  th e  

e l e c t i v e  p r o c e s s , p r e d ic a t e d  on  th e  con cep t o f  th e  in d e ­

pendence o f  th e  o f f i c e ,  i s  e x em p lif ie d  by  e x p r e s s io n s  o f  

o f f i c i a l  v iew s  th roughou t th e  U n it e d  S t a t e s .  T h u s , a t  th e  

C o n s t i t u t i o n a l  C o n v en t io n  o f  th e  S t a t e  o f  M ic h ig a n , h e ld  

a s r e c e n t ly  as 1963, i n  ad h er in g  to  th e  e l e c t i v e  p r o c e s s , 

i t  was s a id :

"We fa v o r  e l e c t i o n  o f  th e  a t to r n e y  
g e n e r a l ,  th e  c h ie f  law  en forcem ent o f f i c e r  
o f  th e  s t a t e .  I n  a r e p r e s e n t a t iv e  g overn ­
m ent, appo in tm en t o f  th e  c h i e f  law  e n fo r c e ­
ment o f f i c e r  w ou ld  p la c e  h im  i n  a p o s i t i o n  
o f  o b l i g a t i o n  w h ich  w ou ld  make h i s  d u t ie s  
more d i f f i c u l t .  I f  th e  a t t o r n e y  g e n e r a l 
w ere appo i, t e d , h e  c c u ld  b e  s u b je c te d  to  . 
th e  in f lu e n c e s  o f  th e  a p p o i . . : in g  a u t h o r it y . 
P r e s e n t ly ,  h e  i s  a b le  to  make an independen t 
l e g a l  judgment w h ich  m igh t d i f f e r  from the 
p o l i t i c a l  d e c i s io n s  o f  o th e r  members o f  the 
e x e c u t iv e  b ran ch . *  *  *  [T ]h e  g overn or  has 
to  make many d e c i s i o n s .  M arv o f  them are 
p o l i t i c a l  d e c i s i o n s .  I  d o n 't  th in k  th a t 
th e  b e s t  in t e r e s t s  o f  the s t a t e  can  be served  
i f  th e  a t t o r n e y  g e n e r a l i s  a p p o in ted  so  th a t  
he must con f irm  th e  p o l i t i c a l  d e c i s i o n  o f  
th e  g o v e rn o r . I  t h in k  t h a t  th e  p e o p le  o f  th e . 
s t a t e  o f  M ic h ig a n  h ave  a r ig h t  t o  th e  s e r v ic e  
o f  an a t t o r n e y  g e n e r a l who can  s a y  n o , when 
th e  law  and the in t e r p r e t a t io n  o f  th e  law  
demands th a t  he sa y  n o . "

Th e  A tto rn ey  G en e ra l o f  M a in e , who i s  a p p o in ted  by  th e  

L e g i s l a t u r e ,  s a id :

A t my i n v i t a t i o n  th e  A tto rn ey s  G en e r a l o f  v i r t u a l l y  a l l  o f  
th e  S t a t e s  h ave  s t a te d  t h e ir  p o s i t i o n s  on the  p r o p o sa l h ere  
under d i s c u s s io n .  C o p ie s  c \! t h e i r  r e p l i e s  have been  sub ­
m it t e d  to  your Com m ittee .
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" [ I ] f  th e  A tto rn ey  G e n e r a l i s  a p p o in ted  by  
th e  G ov ern o r , th e r e  i s  a lw ay s Lae  q u e s t io n  
o f  w hether o r  n o t  h e  becomes i n  th e  n a tu re  
o f  a l e g a l  rubber stamp and c o n v e n ie n t  o r a c le  
o f  th e  law  f o r  th e  G o v e r n o r 's  p u r p o s e s ."

O r e g o n 's  A tto rn ey  G e n e r a l s t a t e s  t h a t  " t h e  e le c t e d  

A tto rn ey  G e n e r a l i s  th e  p e o p l e 's  b e s t  g u a ran te e  o f  ,v ig o r o u s  

and im p a r t ia l  in t e r p r e t a t io n  and a d m in is t r a t io n  o f  s t a t e  

l a w . "

Perhaps th e  most f o r t h r ig h t  sta tem en t o f  a l l  han come 

from  th e  A tto rn ey  G e n e r a l o f  N evad a :

"When you  p la c e  th e  c h i e f  l e g a l  o f ­
f i c e  o f  th e  s t a t e  under th e  a p p o in t in g  
power o f  th e  G overnor you rob  him  of  th e  
com p le te  in d ep enden ce  th a t  i s  h i s  when 
e le c t e d  by th e  p e o p le .

" I t  i s  t h i s  v e r y  in d ep end en ce  w h ich  
r e s u l t s  i n  th e  f e a r l e s s  and e f f i c i e n t  ad ­
m in i s t r a t io n  o f  j u s t i c e . "

A lth ou gh  no e l e c t i v a  A tto rn ey  G e n e r a l h as fa v o red  an 

a p p o in t iv e  p r o c e s s ,  i t  i s  i n t e r e s t in g  t c  n o te  th a t  two 

a p p o in c iv e  A tto rn ey s  G e n e r a l a re  in  fa v o r  o f  th e  e l e c t i v e  

sy stem . M a in e 's  A tto rn ey  G e n e r a l ,  a p p o in ted  by th e  L e g i s ­

l a t u r e ,  h a s  8a id :

" I  th in k  I  am o f  th o s e  who w ou ld  
l i k e  to  s e e  th e  A tto rn ey  G e n e r a l i n  
M a in e  e le c t e d  a t  la r g e  by th e  p e o p le  *  *

And th e  A tto rn ey  G e n e r a l o f  A la s k a , who i s  a p p o in te d  by 

the  G o v e rn o r , h as  s a id :

"A g a in , from my own e x p e r ie n c e , i f  I  
w ere g iv e n  th e  c h o ic e  I  w ou ld  b e  i n c l i n e d  
t o  f a v o r  th e  e l e c t i v e  p o s i t i o n  o v e r  th e  
a p p o in t iv e  f o r  th e  s im p le  r e a so n  th a t  I  
b e l i e v e  th a t  a  law y e r  can  f u n c t io n  more
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e f f e c t i v e l y  i f  he h a s  freedom  o f  a c t io n  
i n  h i s  own s p e c i a l i z e d  f i e l d . 11

I t  h as b een  argued  th a t  th e  e l e c t i v e  p r o c e s s  may r e s u l t  

i n  a  Governor o f  one p o l i t i c a l  p a r ty  and an  A tto rn ey  G en e ra l 

o f  a n o th e r , w it h  p o s s ib l e  r e s u l t a n t  d isharm ony and f r i c t i o n  

i n  th e  runn in g  o f  th e  S t a t e  governm ent. O f  course i, as a  m atter 

o f  a b s t r a c t  th e o r y , im p l i c i t  in  th e  c o n cep t  o f  independence i s  

th e  con cep t o f  p o t e n t i a l  d isag reem en t . And i t  i s  a lw ay s  possi-*  

b l e  th a t  in cum bents who are  in f lu e n c e d  s o l e l y  by p o l i t i c a l  

m o t iv a t io n s  a re  c a p a b le  o f  d is r u p t iv e  t a c t i c s .  But ex p er ien ce  

h as shown th a t  men who have th e  kn ow led g e , e x p e r ie n c e , c h a r ­

a c t e r  and m a tu r ity  to  h ave  a t t a in e d  th e  h ig h  o f f i c e  o.. A tto rn ey  

G e n e r a l can  be r e l i e d  on to  have a s u f f i c i e n t  s e /.s e  o f  r e s p o n -■ ' ,jl ■ ■ '
a i b i l i t y  and r e s p o n s iv e n e s s  to  the p u b l ic  need to  make such 

accom m odations *a th e  law  w i l l  p e rm it .

I t  sh ou ld  b e  n o ted  th a t  i n  th o se  j u r i s d i c t i o n s  in  w h ich  

th e  A tto rn ey  G e n e r a l i a  a p p o in te d , b e cau se  i t  i s  b e l ie v e d  th a t  

th e  G overnor and the  A tto rn ey  G en e ra l sh o u ld  be o f  th e  same 

p o l i t i c a l  f a i t h ,  th e  A tto rn ey  G en e r a l i s  m ere ly  a p a r t  o f  th e  

12. ^ c u t iv e  b ran ch  o f  th e  s t a t e .  An e le c t e d  A tto rn ey  G e n e r a l , 

us in  New Y ork , i s  more th an  m ere ly  a p a r t  o f  th e  E x e cu t iv e  

b ran ch .

W h ile  harm on ious r e l a t i o n s  betw een  th e  G overnor and the 

A tto rn ey  G e n e r a l a re  u n q u e s t io n a b ly  d e s i r a b l e ,  i t  seems th a t  

harmony m ere ly  fo r  i t s  own sake  i s  to o  h ig h  a p r ic e  to  pay 

f o r  th e  l o s s  o f  the in d ep end en ce  w h ich  g iv e s  g r e a t e r  a s su r an ce  

o f  e f f e c t i v e  governm ent in  th e  p u b l ic  i n t e r e s t .
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I t  h as been  s a id  th a t  th e  G overnor sh ou ld  a t  a l l  t im e s  ■■ ■ 

have  an A tto rn ey  G e n e r a l w it h  whom c o n f id e n t ia l  m a tters  can  

b e  t r a n s a c t e d ; t h a t  th e  G overnor sh o u ld  n o t be com p e lled  

t o  r e t a in  h i s  own c o u n s e l .  But t h i s  i s  b a sed  on  th e  e r r on ­

eous c o n c e p t  th a t  th e  A t to rn e y  G en e r a l i s  th e  G o v e r n o r 's  

c o u n s e l .  He i s  n o t  th e  G o v e r n o r 's  c o u n se l i n  th e  norm al s e n se  

o f  th e  term ; h e  i s  th e  P e o p le 's  c o u n s e l .  T h i s  i s  r e c o g n iz e d  

even  :Ln S t a t e s ,  l i k e  New J e r s e y ,  where th e r e  i s  C ou n se l to  

th e  G ov e rn o r  d e s p it e  th e  f a c t  th a t  th e  A tto rn ey  G en e r a l i s  

a p p o in te d  b y  th e  G ov e rn o r .

T h e  d iv e r s e  f u n c t io n s  o f  th e  A tto rn ey  G en e r a l and th e  

G o v e r n o r *8 c o u n s e l may be s u c c in c t l y  summarized as f o l l o w s :

(a) A tto rn e y  G en e r a l

1. L i t i g a t i o n  in  a l l  c o u r t s .

(a ) C ou rt o f  C l  Aims -  R ep r e sen t in g  the  
S t a t e  and I t s  a g e n c ie s  and o f f i c i a l s  
i n  a l l  c la im s  b a sed  on c o n t r a c t s ,  
t o r t s  and a p p r o p r ia t io n s .

(b) A l l  o th e r  C ou r ts  -  R ep r e sen t in g  th e  S t a t e ,  
th e  G o v e rn o r , S t a t e  D epartm en ts , A g en c ie s  
and A u t h o r i t ie s ,  th e  J u d i c i a r y ,  end the  
L e g i s l a t u r e .

( c )  D e fen d in g  th e  v a l i d i t y  o f  s t a t u t e s  w h ich  
a re  a t t a c k e d  as u n c o n s t i t u t i o n a l .

(d) H abeas co rpu s m a tters  -  c r im in a l  and 
c i v i l .

(e ) A f f irm a t iv e  a c t io n s  in  a l l  c o u r t s  on  b e ­
h a l f  o f  th e  P e o p le  in  such  m a tters  as 
consumer f r a u d s , a n t i - t r u s t ,  c i v i l  r ig h t s ,  
s e c u r i t y  f r a u d s , r e a l t y  in v e stm en t f r a u d s , 
and t h e a t r i c a l  f in a n c in g  and c h a r i t y  
f r a u d s .
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2. Renders o p in io n s  and a d v is e s  th e  S t a t e ,  
th e  G ov e rn o r , th e  L e g i s l a t u r e ,  and a l l  
S t a t e  d ep artm en ts , a g e n c ie s  and o f f i ­
c i a l s .

3 . Subm its memoranda to  th e  G overnor on 
b i l l s  p a s se d  by th e  L e g i s l a t u r e .

4 . R enders a d v ic e  on  an in fo rm a l b a s i s  to  
p o l i t i c a l  s u b d iv is io n s  o f  th e  S t a t e .

5 . E x e r c is e s  c r im in a l  j u r i s d i c t i o n  under 
th e  E x e c u t iv e  Law  and o th e r  s t a t u t e s .

6. Su p ersed es  D i s t r i c t  A tto rn ey s  when 
d ir e c t e d  by th e  G ov ern o r .

7 . (a )  A dm in is te r s  r e g i s t r a t i o n  o f  b r o k e r s ,
d e a le r s  and sa le sm en  who d e a l i n  
s e c u r i t i e s ,  and e x e r c is e s  enforcem enc 
p ow e r s .

(b) S u p e r v is e s  p u b l i c  o f f e r in g s  o f  r e a l  
e s t a t e  ( s y n d ic a t io n ,  in v e s tm en t t r u s t s  
condom in ium s, and c o o p e r a t iv e s )  and 
t h e a t r i c a l  f in a n c in g ,  and e x e r c is e s  
en forcem ent p ow ers .

(c )  A dm in is te r s  r e g i s t r a t i o n  o f  th e a t r e  
box o f f i c e  t i c k e t - s e l l i n g  p e r s o n n e l, 
and e x e r c is e s  en forcem ent pow ers .

(d) A dm in is te r s  r e g i s t r a t i o n  o f  c h a r i ­
t a b le  fo u n d a t io n s  and t r u s t s ,  and 
e x e r c is e s  en forcem ent p ow ers .

(e ) In  d e a l in g ,  i n  co u r t  o r  o t h e r w is e , 
w it h  e s t a t e s  and t r u s t s  i n  w h ich  
th e  P e o p le  a r e  p o s s ib le  b e n e f i c i ­
a r i e s ,  he appears on b e h a lf  o f  th e  
P e o p le .



(b) C ou n se l to  th e  G overn or

1. A d v is o r  to  th e  G overn or .

2 . P rep a re s  a n n u a l m essage and s p e c i a l  
m essages o f  th e  G overn or .

3 . P r ep a re s  G overn o r* s  l e g i s l a t i v e  program .

4 . A s s i s t s  i n  th e  p r e p a r a t io n  o f  th e  d e p a r t ­
m en ta l l e g i s l a t i v e  program s.

5 . H an d le s  c o m p la in t s  a g a in s t  o f f i c i a l s .

6. E x t r a d i t i o n .

7 . C lem en cy .

A fu r th e r  d i s t i n c t i o n  in  f u n c t io n  betw een  the  A tto rn ey  

G e n e r a l and G o v e r n o r 's  c o u n s e l r e s id e s  i n  th e  a f f ir m a t iv e  

work o f  th e  A tto rn e y  G e n e r a l on b e h a lf  o f  th e  P e o p le  w h ich  

i s  c o n s t i t u t i o n a l l y  and s t a t u t o r i l y  im posed upon h im . T h u s , 

to  name b u t  a few o f  h i s  f u n c t io n s ,  some o f  w h ich  h ave  b een  

m en t io n ed , h e  a c t s  a f f i r m a t iv e ly  in  m a tte r s  o f  consumer 

p r o t e c t io n ,  c i v i l  r i g h t s ,  a n t i - t r u s t  m a tte r s  and c h a r i t y  

f r a u d s . C o n s t i t u t i o n a l l y ,  h e  a c t s  under A r t i c l e  I  $ 6 o f  

the  C o n s t i t u t io n  a g a in s t  p u b l ic  o f f i c e r s  and em ployees 

who r e f u s e  to  w a iv e  im m unity o r  t e s t i f y  in  grand ju r y  i n ­

v e s t i g a t i o n s .  Th e re  a r e  o th e r  s t a t u t o r y  p r o v i s i o n s ,  toe  

numerous to  m en t io n , under w h ich  the A tto rn ey  G e n e r a l i s  

r eq u ir e d  to  tak e  a f f i r m a t iv e  a c t i o n .  The m ost r e c e n t  o f  

th o se  p r o v i s i o n s ,  a s an  exam p le , i s  the new P u b l ic  Em p loy ­

e e s ' F a i r  Employment A c t  (Laws o f  1967, Chap . 392) under

14.



w h ich  the  A tto rn ey  G e n e r a l i s  now p la c e d  i u  the h ig h ly  

im portan t f i e l d  o f  p u b l ic  la b o r  r e l a t i o n s .

O b v io u s ly ,  b e c a u se  o f  th e  o v e r r id in g  prim ary  a l l e g i a n c e  

o f  th e  A t to rn e y  G e n e r a l to  th e  P e o p le , r a th e r  than  to  th e  

G o v e rn o r , th e  b a s i s  o f  the  in d ep end en ce  w h ich  i s  th e  h a l l ­

mark o f  th e  o f f i c e  o f  th e  A tto rn ey  G e n e r a l ,  i t  i s  p e r f e c t ly  

p rop er  th a t  th e  G overnor h ave  h i s  own c o u n s e l .  Th ere  i s  no 

a n t ip a th y  b etw een  th e  two o f f i c e s .  D e s p it e  some u n a v o id a b le  

d u a l i t y  o f  o p e r a t io n , th ey  complement each  o th e r .

T h a t  the e x is t e n c e  o f  b o th  p o s i t i o n s  does n o t  c r e a t e  

a prob lem  o f  u n a v o id a b le  f r i c t i o n  i s  a t t e s t e d  to  by a c t u a l  

e x p e r ie n c e  in  ou r  own S t a t e  when we had a D em ocra tic  G ov ­

e rn or  w it h  C o u n s e l o f  h i s  p o l i t i c a l  p e r s u a s io n  and a ” 

R ep u b lic a n  A tto rn ey  G e n e r a l . Dean D a n ie l  Gutman, form er 

C o u n se l t o  G overnor  H arr im an , w ro te  to  me a s f o l l o w s :

"D u r in g  the fo u r  y e a r s  in  w h ich  I  
s e r v ed  a s  C o u n se l to  the G o v e rn o r , I  
en jo y ed  a c om p a t ib le  and c o -o p e r a t iv e  
r e l a t i o n s h ip  w it h  the A tto rn e y s  G e n e r a l ,
-  f i r s t ,  the p r e s e n t  S e n a to r  J a v i t s  and 
then  y o u r s e l f .

"On o c c a s io n s  we found o u r s e lv e s  
i n  d is a g r e em en t . T h is  o c cu r r ed  v e ry  
r a r e l y ,  and i t  served  to  r e in f o r c e  my 
o p in io n s  on the  more numerous o c c a s io n s  
when we w ere in  com p le te  a c c o r d .

*  *  *

" I n  my n io n  th e  broad  scope  o f  
the A tto rn ey  -e n e r a l 's  a c t i v i t y ,  h i s
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g r e a t  and v a r ie d  r e s p o n s i b i l i t i e s  and 
the  volum e o f  b u s in e s s ,  p a r t i c u l a r l y  i n  
a S t a t e  such  a s  o u r s ,  r e q u ir e s  t h a t  t h i s  
o f f i c i a l  b e e le c t e d  r a th e r  than  a p p o in te d .
I  see  n o th in g  w o r th w h ile  th a t  can  come 
from a change in  th e  p r e s e n t  system  th a t  
h a s  b een  in  e x is t e n c e  h e re  a s  in  m ost 
o th e r  S t a t e s ,  f o r  so  many y e a r s .”

Judge  Sam uel I .  Rosenm an, who was c o u n s e l to  G overn or

R o o s e v e lt ,  ob served  th a t  perhap s ten  p e r  c e n t  o f  h i s  tim e

was d evo ted  to  l e g a l  m a t te r s . He added :

"N e i t h e r  the  C o u n s e l to  th e  G overnor n o r  
C o u n s e l to  th e  P r e s id e n t  can  ren d er  any 
o f f i c i a l  o p in io n .  O f f i c i a l  o p in io n s  can  
come o n ly  from the  A tto rn ey  G e n e r a l ; so  
i t  i s  n o t  q u i t s  a c c u r a te  to  say  th a t  the 
C o u n s e l ta k e s  th e  p la c e  o f  th e  A tto rn ey  
G e n e r a l i n  s e r v in g  th e  C h ie f  E x e c u t iv e . "

A lth ough  Judge  Rosenman le a n ed  toward the a p p o in t iv e  

m ethod , he con ced ed :

"H av in g  s a id  a l l  th e  ab ove , p r e s e n t in g  
th e  p r o 8 and c o n s , I  d o n °t  th in k  I  am com­
p l e t e l y  c o n v in ced  on  e i t h e r  s id e .  I t  i s  a s 
O s c a r  Hammerscein s a id  in  THE KING AND I  a 
'p u z z le m e n t . ' "

G overnor P o l e t t i ,  who was c o u n s e l to  G overn or  Lehm an, 

observt:1 •

" I  do n o t  f a v o r  the  d is c o n t in u a n c e  o f  
th e  A tto rn e y  G e n e r a l a s  an e le c t e d  o f f i c i a l  
and h i s  appo in tm en t by  the G o v e r n o r ."

P o in t in g  o u t  t h a t ,  s in c e  the  G overnor and the  L ie u t e n a n t

G overnor a re  e le c t e d  a s o n e , the o n ly  two rem a in in g  s t a t e ­

w id e  o f f i c i a l s  who a re  e le c t e d  a re  the A tto rn ey  G e n e r a l
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and th e  C o m p tr o l le r . W ith  p e r s p i c a c i t y  b o rn  o f  a l i f e t im e

o f  ex p e r ie n c e  G overn or  P o l e t t i  added :

"T h e  p e o p le  a re  smart enough to  v o te  f o r  
e a ch  o f  th e se  o f f i c i a l s ,  and th e r e  i s  
s e r io u s  danger in  r ed u c in g  th e  scope  o f  
p a r t i c i p a t i o n  by  th e  p e o p le  i n  t h e ir  
governm ent.

*  *  *

" *  *  *  in  a l l  e v e n t s , I  b e l i e v e  the S t a t e  
g r e a t ly  b e n e f i t s  from the in dependen ce  o f  
th e  A tto rn ey  G e n e r a l and C o m p t r o l le r . '1

2 . S e p a r a t io n  o f  Powers -  Checks and B a la n c e s .

As a c o r o l l a r y  to  the  con cep t o f  th e  independen ce  o f  

th e  o f f i c e  i s  th e  fundam enta l con cep t o f  a dem ocracy 

r e s p e c t in g  th e  s e p a r a t io n  o f  p ow ers— the  system  o f  ch eck s 

and b a la n c e s .  "A pp o in tm en t" o f  th e  A tto rn ey  G e n e r a l i s  

in c o m p a t ib le  w it h  the  d o c t r in e  o f  the  s e p a r a t io n  o f  p ow ers . 

Th ere  i s  n o th in g  i n t r i n s i c a l l y  wrong w ith  the  c o n cep t  o f  a 

G overnor o f  one p o l i t i c a l  p a r ty  and an A tto rn ey  G en e ra l 

from a n o th e r . Th ey  can  and do o f te n  a c t  as a " c h e c k "  upon 

one an o th e r  and i f ,  a s  a r e s u l t ,  th e re  i s  o c c a s io n a l  f r i c ­

t i o n ,  t h i s  i s  a h e a l t h y  phenomenon w h ich  a v i a b l e  and dynam ic 

p o l i t i c a l  s o c i e t y  can  s u r v iv e  and , in d e e d , p ro b ab ly  be the 

b e t t e r  fo r  i t .  In  c e r t a in  s i t u a t i o n s ,  g iv e n  a weak o r  i n ­

e f f e c t u a l  L e g i s l a t u r e  and a s tro n g  and f o r c e f u l  G ov ern o r , 

th e  o n ly  e f f e c t i v e  b a la n c in g  and ch e ck in g  power may come
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from an  A tto rn e y  G en e r a l who p u b l i c l y  e sp ou se s  a r e s p o n s ib le  

o p p o s in g  p o in t  o f  v ie w .

The A tto rn ey  G e n e r a l o f  K ansas ex p ressed  the  p o in t

w e l l }

11 [T ]h e  e le c t e d  a t t o r n e y  g e n e r a l i s  
a fu r th e r  e x te n s io n  o f  th e  system  o f  ch eck s 
and b a la n c e s  w h ich  was in c o r p o r a te d  in t o  
th e  form o f  governm ent i n i t i a t e d  by  our 
fo u n d in g  f a th e r s  and w h ich  h as f lo u r is h e d  
i n  the U n it e d  S t a t e s  s in c e  i t s  b e g in n in g .”

To  th e  same e f f e c t  i s  th e  sta tem en t o f  th e  A tto rn ey  G e n e r a l

o f  M in n e s o t a :

” [T ]h e  o f f i c e  o f  A tto rn ey  G e n e r a l h as 
d e v e lo p ed  in  s t a t e  governm ent in  a 
u n iq u e  way. S t a t e  l e g i s l a t u r e s  do n o t 
have the  b road  in v e s t i g a t i v e  power th a t  ' 
th e  F e d e r a l C on gress  h a s . In  m ost s t a t e s  — 
one o f  the m ost im portan t s ta te w id e  in ­
v e s t i g a t i v e  o f f i c i a l s  i s  th e  A tto rn ey  
G e n e r a l .  I f  an A tto rn ey  G e n e r a l was to  
be a p p o in ted  by the  a d m in is t r a t io n  he 
th en  becomes s o l e l y  dependent upon i t  
and tend s to  o v e r lo o k  prob lem s w h ich  
d e v e lo p  w i t h in  th a t  a d m in is t r a t io n .

* ★ ★

* *  [ u ] n t i l  th e re  3 some a l t e r *  
n a t iv e  form o f  ch eck  and b a la n c e  on f,tate  
governm ent, a b r o a d ly  b ased  e le c t e d  A t­
to rn ey  G e n e r a l i s  p r e f e r a b le  to  one ap ­
p o in t e d  by the G o v e r n o r ."

The A tto rn ey  G e n e r a l o f  the S t a t e  o f  W ash in g ton , an

e le c t e d  o f f i c i a l ,  h as s a id :

"T h e  r e a so n  I  w ou ld  l i k e  t o  se e  the 
A u d ito r  and A tto rn ey  G enera l e le c t e d  
by the p e o p le  i s  b e cau se  I  b e l i e / e  in



governm ent th e r e  a re  two n e c e s s a r y  i n ­
g r e d ie n t s - -m o n e y  and law . T h e se  « r e  so  
im p or tan t  t h a t  I  th in k  an  o f f i c i a p e r ­
s o n a l l y  r e s p o n s ib le  to  th e  e l e c t o r a t e  
sh ou ld  h e  ch o sen  by  the p e o p le  t o  p r o ­
v id e  th e  n e c e s s a r y  ch eck  and b a la n c e .

* * *

" T h e  law  i s  the w h o le  to u ch s to n e  
o £  ou r D em ocra t ic  form o f  governm ent. ■
Th e  man o r  woman who say s the  law  i s  o r  
i s  n o t  b e in g  f o l lo w e d  sh ou ld  b e ,  i n  my 
b e l i e f ,  d i r e c t l y  r e s p o n s ib le  t o  th e  
p e o p l e . "

V e rm on t 's  A t to r n e y  G en e r a l has s t a t e d :

"H a v in g  an in d ep end en t A tto rn ey  
G e n e r a l ,  e le c t e d  by the p e o p le  o f  the 
S t a t e  a s  a w h o le , i s  bu t a n o th e r  ch eck  
and b a la n c e  In  s t a t e  governm ent th a t  i n  
th e  a l l  im p or tan t rea lm  o f  l e g a l  and 
c o n s t i t u t i o n a l  in t e r p r e t a t io n s  i s  e s s e n -  — 
t l a l  to  the sound f u n c t io n in g  o f  s t a t e  
governm en t, *  *  * . "

The O h io  A t to r n e y  G e n e r a l b e l i e v e s  t h a t  th e  e l e c t i v e  

s t a t u s  o f  th e  o f f i c e  " c o n s t i t u t e s  on e o f  th e  more e f f e c t i v e  

b a la n c e s  o f  th e  E x e c u t iv e  Departm ent o f  th e  S t a t e . "  He 

a d d s :

"T h e  A tto rn e y  G e n e r a l 's  o f f i c e  sh ou ld  
b e  run a s  a law  o f f i c e ,  w it h  a c o m p le te ly  
o b j e c t i v e  app roach  to  the l e g a l  prob lem s 
o f  an a d m in is t r a t io n ,  and sh ou ld  n o t  be 

•’ r e le g a t e d  t o  a p o s i t i o n  o f  h ou se  c o u n s e l 
f in d in g  ways and means to  su p p or t e x e c u t iv e  
p o l i c y .  By b e in g  e le c t e d  th e  A tto rn ey  
G e n e r a l i s  r e s p o n s ib le  o n ly  to  th e  p e o p le  
o f  th e  s t a t e  and t h i s ,  t o  my way o f  t h in k ­
in g ,  i s  a s i t  sh ou ld  b e . "



M a r y la n d 's  A tto rn ey  G en e ra l summ arised th e  s i t u a t i o n

v ery  s u c c i n c t l y :

"Erom  a  h i s t o r i c a l  p o in t  o f  v iew  
M a r y la n d 's  sy stem  o f  e l e c t i n g  b o th  th e  
G overn or  and th e  A tto rn ey  G e n e r a l a p -

Ee a r s  t o  h ave  e f f e c t i v e l y  se r v ed  the 
e s t  in t e r e s t s  o f  the p e o p le  o f  t h i s  

S t a t e .  T h a t  sy stem  i s  bu t a n o th e r  
example o f  th e  ch eck s and b a la n c e s  so  
c a r e f u l l y  w r i t t e n  in  the C o n s t i t u t i o n  
o f  M a ry lan d . I t  i s  my o p in io n  th a t  t o  
t a k e  away from ou r  c i t i z e n s  the  r ig h t  
t o  e l e c t  th e  C h ie f  L e g a l  O f f i c e r  o f  the 
S t a t e  i s  to  le s s e n  t h e ir  d i r e c t  p a r t i c -  . 
i p a t i o n  in  a f f a i r s  o f  governm en t, and I  
v ig o r o u s ly  op p ose  any such  change in  our 
t r a d i t i o n a l  p r a c t i c e s . ”

E l e c t i o n  r e s u l t s ,  b o th  on the S t a t e  l e v e l  and in  th e

C i t y  o f  New Y ork , r e v e a l  t h a t  our s o p h i s t i c a t e d  e le c t o r a t e

does n o t  a lw a y s  ch oo se  a s t r a ig h t  p a r t y  t i c k e t .  A t the

l e v e l  o f  G overnor and A tto rn ey  G e n e r a l ,  th e  p e o p le  sh ou ld

have th e  r ig h t  to s p l i t  t h e i r  t i c k e t  and ch oo se  th e  b e s t

c a n d id a t e s  even  though  th ey  are  n o t n e c e s s a r i l y  o f  th e  same

p o l i t i c a l  p a r t y .  In d e ed , th e  s p l i t  b a l l o t  i s  p r o o f  p o s i t i v e

th a t  th e  p e o p le ,  th e m se lv e s , a re  n o t con cern ed  w it h  w hether

the A t to r n e y  G e n e r a l i s  o f  the same p o l i t i c a l  p e r s u a s io n  a s

the G o v e rn o r .

■

.

3. T h e  e le c t e d  A tto rn ey  G en e r a l has a  d i r e c t  r e s p o n s i b i l i t y  
t o  "the" P e o p le .

A ls o  a s  a  f a c e t  o f  th e  "ch e ck s  and b a la n c e s ” c o n c ep t  

and a  fu r th e r  c o r o l l a r y  o f  the " in d e p e n d e n t "  s t a t u s  o f  the



o f f i c e  i s  the u n d e r ly in g  p rem ise , w h ic h  h a s  h i s t o r i c a l ,  

t r a d i t i o n a l  and l o g i c a l  v a l i d i t y ,  t h a t  o n ly  th e  P e op le  

sh ou ld  be i n  a p o s i t i o n  to  command th e  A t to rn e y  G e n e r a l 's  

u n d e v ia t in g  a l l e g i a n c e  and l o y a l t y .  Th e  c o r r e l a t i v e  o f  

t h i s  c o n cep t  i s  t h a t  th e  A tto rn ey  G e n e r a l 's  prim e and 

d i r e c t  r e s p o n s i b i l i t y  i s  to  th e  P e o p le .

An e le c t e d  A tto rn ey  G e n e r a l i s  imbued w it h  a d eep er  

sen se  o f  d i r e c t  r e s p o n s ib i l i t y  to  th e  p u b l i c  from whom he  

h as r e c e iv e d  a m andate than  i s  th e  a p p o in te d  o f f i c i a l  whose 

a u t h o r it y  s p r in g s  s in g u la r ly  from one i n d i v i d u a l .  The 

e le c t e d  o f f i c i a l  in n a t e ly  sen se s  t h i s  s t r o n g  p e r s o n a l and 

d i r e c t  r e s p o n s i b i l i t y  to  th e  P e o p le  and i s  th e reb y  in s p ir e d  

to  a g r e a t e r  d eg ree  o f  c r e a t i v i t y ,  a b roadened  i n i t i a t i v e  

and an  in c r e a s e d  d e s ir e  to  In n o v a te  i n  t h e i r  b e h a l f .  Th e  

r e a c t io n  i s  a lm o st  i n t u i t i v e .  As a r e s u l t ,  he i s  f r e e  to  

a c t  w ith o u t  c l e a r in g  a m a tte r  w it h  the  e x e c u t iv e  h ie r a r c h y  

o r  o b t a in in g  th e  G o v e r n o r 's  a p p r o v a l. I  h ave  a lr e a d y  d e ­

t a i l e d  my ex p e r ie n c e  in  t h i s  regard  when I  e s t a b l i s h e d  th e  

Consumer Fraud s and P r o t e c t io n  B u reau , the R e a l E s t a t e

S y n d ic a t io n  Bureau and th e  C i v i l  R ig h ts  Bureau  i n  the
■

Departm ent o f  Law . A l s o ,  i n  t h i s  c o n n e c t io n , I  w is h  to  

p o in t  ou t th a t  th e  Departm ent o f  Law p rep ared  and had i n ­

trodu ced  d u r in g  my t e n u r e , w ith o u t  e x e c u t iv e  c le a r a n c e ,  our
• . . . . .

own l e g i s l a t i v e  program , in  the  p u b l i c  I n t e r e s t ,  t o  p r o t e c t



the consum er , th e  I n v e s t o r  and th e  l e g i t im a t e  b u s in e s s  man, 

a s  w e l l  a s  b i l l s  to  r e in f o r c e  c i v i l  r i g h t s .

Th e  A tto rn e y  G e n e r a l o f  W is c o n s in  ex p ressed  th e  c o n cep t

w e l l :

v v K <  "An A t to r n e y  G e n e r a l &*,so perform s 
numerous f u n c t io n s  in d e p e n d e n t ly  o f  any 
s t a t e  a g en cy . I  r e f e r  p a r t i c u l a r l y  to  
h i s  a c t i v i t y  i n  su ch  f i e l i s  a s  consumer 
p r o t e c t io n  and a n t i - t r u s t  en fo rcem en t.
I  b e l i e v e  t h a t  an  A t to rn e y  G e n e r a l who 
i s  r e s p o n s iv e  to  th e  n eed s o f  th e  p e o p le  
can  b e t t e r  f u l f i l l  t h e s e  d u t ie s  w h ich  
h ave  b een  e n t r u s te d  to  h im  by  the  p e o p le .

”I t  i s  my f irm  o p in io n  t h a t  a S t a t e  
v A t to rn e y  G e n e r a l s h o u ld  be an  e le c t e d  

o f f i c i a l .  He sh ou ld  r e p r e s e n t  and be 
r e s p o n s iv e  to  a l l  o f  th e  p e o p le  o f  th* 
s t a t e .  I  b e l i e v e  t h a t  th e  a c t i v i t y  o f  

. th e  A tto rn ey  G e n e r a l i n  th e  f i e l d  o f  
consum er p r o t e c t io n  a Io n a  i s  an o u t ­
s t a n d in g  exam ple o f  th e  way in  w h ich  
e le c t e d  A tto rn e y s  G e n e r a l resp ond  to  
th e  n eed s o f  t h e i r  c o n s t i t u e n t s .  Ap­
p o in t e d  o f f i c i a l s  who a re  n o t  d i r e c t l y  
r e s p o n s ib le  t o  th e  v o t e r s  a r e  n o t  n e a r ly  
a s  s e n s i t i v e  n o r  a s r e s p o n s iv e  to  t h e ir  
n e e d s .”

V i r t u a l l y  a l l  o f  th e  A tto rn e y s  G e n e r a l s t r e s s  " a c c o u n t -

a b i l i t y ” t o  the  P e o p le , r a t h e r  th an  to  th e  a p p o in t in g  o f -
*

f i c e r ;  th a t  th e  A tto rn e y  G e n e r a l sh o u ld  be c lo th e d  w it h

.i ' nr» of action In nratactlnar the otihlie^  r an  in d ep end en cy  o f  a c t i o n  i n  p r o t e c t in g  th e  p u b l i c  I n t e r e s t ;  

t h a t ,  even  a t  th e  expense  o f  p o t e n t i a l  l a c k  o f  harm ony, he

sh ou ld  en joy ' a  freedom  t h a t  i s  u n f e t t e r e d  by  any d om in a t io n

w h a t s o e v e r ; and th a t  a s  a  la w y e r  h e  sh o u ld  n e t  be an em p loyee ,
• .• r • •• ''•••■ -tv •- ft ,*

b u t  r a t h e r  sh ou ld  be. a l lo w e d  f r e e ly  t o  e x e r c is e  h i s  p r o p e r



■
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fu n c t io n s  b o th  a s  an  o f f i c e r  o f  th e  c o u r t  and a s  an  a t t o r n e y , 

bound o n ly  by  th e  o t h ic s  o f  h i s  p r o f e s s io n  and h i s  o a th  of 

o f f i c e .

4 . P e o p l e d  r i g h t  o f  r e c a l l . *

B ecau se  o f  th e  f a c t  t h a t  an e le c t e d  A tto rn ey  G en e ra l 

b e a r s  the  bu rden  o f  d i r e c t  r e s p o n s i b i l i t y  t o  th e  e le c t o r a t e  

w h ich  g iv e  him  t h e i r  m andate , he i s  s u b j e c t  to  th e  " r e c a l l "  

p r e r o g a t iv e s  o f  th e  e l e c t o r a t e .  I f  th ey  a r e  d i s s a t i s f i e d  

w it h  th e  perform ance o f  t h e ir  e le c t e d  A tto rn e y  G e n e r a l , 

th ey  can  r e p la c e  h im  a t  the en su in g  e l e c t i o n .  An ap p o in ted  

A tto rn ey  G e n e r a l w m ld  d e p r iv e  the e l e c t o r a t e  o f  t h i s  sub ­

s t a n t i a l  and s a lu t a r y  power.

The c o r r e l a t i v e  o f  th e  r ig h t  t o  r e c a l l  an in com peten t 

Incum bent i s  th e  r ig h t  to  r e t a in  a com peten t in cum bent.

T h i s  i s  l o s t  I n  th e  c a s e  o f  an  a p p o in te d  A tto rn ey  G en e ra l 

b e c a u s e , no m a tte r  how e f f i c i e n t ,  com peten t o r  s u c c e s s f u l  

an  a p p o in ted  A tto rn e y  G e n e r a l may b e , upon  a  change o f  ad ­

m in i s t r a t io n  h e  i s  u s u a l l y  turned  ou t  o f  o f f i c e .

• ■

;

' •



CONCEPT OF A "DEPARTMENT OF J U S T IC E "

I  am aware o f  P r o p o s i t io n  N o . 49 ( In tr o d u ced  by  

H r . H u l l )  w h ich  p r o v id e s  f o r  the  appo in tm en t o f  th e  A tto rn ey  

G e n e r a l b y  th e  G overnor  and f o r  a Departm ent o f  J u s t i c e  t o  

b e  h «ad ed  fey th e  A tto rn ey  G e n e r a l and w h ich  fu r th e r  p r o -  

v id e s  t h a t  " t h e  l e g i s l a t u r e  s h a l l  p a s s  a p p r o p r ia te  l e g i s l a ­

t i o n  f o r  th e  im p lem en ta t ion  o f  t h i s  d ep a r tm en t ."  I  am 

a l s o  aware o f  R e s o lu t io n  N o . 24 ( in tr o d u c e d  by Mr.. Sand) 

t o  d i r e c t  th e  Com m ittee on th e  E x e c u t iv e  B ranch  to  p repare  

and p ttu 'o n t a p r o p o s i t io n  e s t a b l i s h  a Departm ent o f  

J u s t i c e ,  " i n t o  w h ich  s h a l l  be c o n s o l id a t e d  a l l  o f  the 

f u n c t i o n s ,  p ow e rs , d u t ie s  and r e s p o n s i b i l i t i e s  o f  s t a t e  

governm ent i n  c o n n e c t io n  w it h  o r  r e l a t in g  to  law  e n f o r c e -

m en t, i n c lu d in g ,  b u t  n o t  l im i t e d  t o ,  th e  p r e v e n t io n  and
•• v - A -

i n v e s t i g a t i o n  o f  c r im e , and th e  d e t e c t i o n ,  i d e n t i f i c a t i o n ,
• -

a p p r e h e n s io n , p r o s e c u t io n , c u s to d y  and r e h a b i l i t a t i o n  o f
-■ •' i*',< i' < • ■ 1 '• -i' ' ■ ‘■ ■

p e r so n s  a c cu se d  o r  c o n v ic t e d  o f  c r im e . "

P r o p o s i t io n  N o . 49 i s  t o o  g e n e r a l and , t h e r e f o r e ,
•' ■

d i f f i c u l t  f o r  p r e s e n t  comment b e ca u se  i t  le a v e s  e v e r y th in g  

t o  l e g i s l a t i v e  im p lem en ta t io n . R e s o lu t io n  N o . 24 seems to

in d i c a t e  t h a t  a l l  p o l i c e  d ep a r tm en ts , l o c a l  a s  w e l l  a s  S t a t e ,
s a f e * . . •

a l l  S h e r i f f s  and D i s t r i c t  A t t o r n e y s , a l l  C o r r e c t io n a l ,  Reform  

and F r i s o n  f a c i l i t i e s ,  a s  w e l l  a s  th e  S t a t e  D i v i s i o n  o f  P a r o le ,  

s h a l l  b e  under the  j u r i s d i c t i o n  c f  th e  p rop osed  Departm ent o f
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J u s t i c e .  I t  d oes  n o t  d e f in e  th e  p r o je c t e d  departm ent w ith  

s u f f i c i e n t ,  p a r t i c u l a r i t y  n o r  r e f l e c t  th e  m agn itude o r  com­

p le x i t y  o f  th e  p r o p o s a l .  N o th in g  i s  s a id  o f  the  e x is t in g  

b road  c i v i l  j u r i s d i c t i o n  o f  th e  Departm ent o f  Law .

H ow ever , I  do h ave  some recom m endations w h ich  a r e  more 

a p p r o p r ia te  f o r  l e g i s l a t i v e  a c t i o n :

(1) I  am in  f a v o r  o f  th e  g r e a t e s t  c o o r d in a t io n  and 

c o o p e r a t io n  i n  the  f i e l d  o f  law  en forcem ent — in  a program 

such  a s  i s  c o n c e iv e d  under th e  r e c e n t ly  c r e a te d  Crim e C o n t r o l 

C o u n c i l  (Law s o f  1957, Chap . 167 ), under w h ich  G overnor 

R o c k e f e l l e r  h a s  p ro v id ed  an  im p r e s s iv e  and e x te n s iv e  p r o - , 

gram. Ex  o f f i c i o , th e  A tto rn ey  G e n e r a l o r  h i s  d e s ig n e e  

s h o u ld  b e  a member o f  th e  Crim e C o n t r o l  C o u n c il*

(2) A no th er  a r e a  o f  in t e r e s t  i s  th e  r e l a t i o n s h ip  o f  

th e  A t to rn e y  G e n e r a l and the D i s t r i c t  A t to r n e y s . I  am n o t  

i n  f a v o r  o f  a p p o in te d  D i s t r i c t  A tto rn ey s  under the  J u r i s d i c ­

t i o n  o f  the A t to rn e y  G e n e r a l . I  b iu lie v a  t h a t  th e  D i s t r i c t

A tto rn e y s  sh ou ld  c o n t in u e  to  b e  e le c t e d  p u b l ic  o f f i c i a l s .
.

H ow ever , I  am o f  th e  o p in io n  t h a t  th e re  i s  room fo r  a
■

c l o s e r  r e l a t i o n s h ip  betw een  the A tto rn ey  G e n e r a l and the 

D i s t r i c t  A t t o r n e y s ; t h i s  w ou ld  r e s u l t  i n  b e t t e r  en forcem ent 

o f  th e  c r im in a l  la w s . The A tto rn ey  G e n e r a l c o u ld  be a u th o r ­

i z e d  t o  p r o v id e  a forum f o r  in t e r -c o u n t y  c o o p e r a t io n  bsttween
• '<$?/■*. ~'~w’ ii r* . V •.vy ,>;» r ^ v'- *y •". -vj , - , •. v .

D i s t r i c t  A t t o r n e y s . P e r io d ic  m ee t in g s  c o u ld  be mandated a t
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v h ic h  a tte n d an ce  by D i s t r i c t  A tto rn e y s  o r  t h e i r  r e p r e s e n ta ­

t i v e s  v o n ld  b e  r e q u ir e d . Th e  A t to rn e y  G e n e r a l c o u ld  p repare
/

and d is s em in a te  in fo rm a t io n  o f  coiimon in t e r e s t  and bring ; 

law  en forcem ent t o  new p eak s o f  e f f i c i e n c y  and e x c e l l e n c e .

(3) ' Some l o c a l  p r o s e c u to r s  tire i l l - e q u ip p e d  t o  h a n d le  

com plex  c r im in a l  a p p e a ls  b e c a u se  o f  a  l im it e d  s t a f f .  Th e  

p r o s e c u to r s  sh ou ld  b e  p e rm itted  t o  c a l l  on  th e  A tto rn e y  

G im era l f o r  a d v ic e ,  c o o p e r a t io n  and a id  in  a p p e l la t e  m a t -
i

t o r s .  T o  t h i s  end , p r o v i s i o n  c o u ld  b e  made fo r  the  h a n d lin g  

o f  c r im in a l  a p p e a ls  b y  th e  A t to rn e y  G e n e r a l i f  r e q u e s te d  to  

do so  b y  th e  D i s t r i c t  A t to r n e y s . '

When s p e c i f i c  and c o n c r e te  p r o v is io n s  d e f in in g  the 

j u r i s d i c t i o n  and powers o f  a "D epartm en t o f  J u s t i c e "  a r e  

p r e s e n te d , I  s h a l l  b e  p le a s e d  to  subm it a n o th e r  P o s i t i o n  

P aper i n  w h ich  I  s h a l l  make comments on th e  p r o p o s a ls .

CONCLUSION

In  th e  in t e r e s t  o f  u n if o rm it y  and c o n s is t e n c y ,  th e  

A .ttom ey  G e n e r a l sh ou ld  b e  c o n s t i t u t i o n a l l y  d e s ig n a te d  a s  

th e  s o le  and e x c lu s iv e  r e p r e s e n t a t iv e  o f  h i s  p u b l i c  c l i e n t s  

i n  a l l  c o u r t s .  In  t h i s  c o n n e c t io n  I  s t r o n g ly  su pp or t P rop ­

o s i t i o n  N o . 365 ( in tr o d u c e d  by H r . R e id y ) , w h ich  p r o v id e s  

t h a t  -  ' .
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"T h e  a t t o r n e y -g e n e r a l  s h a l l  ba  r e q u ir e d  
and I t  s h a l l  ba h i s  d u ty  to  r e p r e s e n t  
and appear  f o r  th e  s t a t a  and a l l  b ran ch es  
o f  th e  s t a t a  governm ent and a l l  s t a t e  
d ep a r tm en ts , a g e n c ie s ,  b u r e a u s , o f f i c e r s  
and a u t h o r i t i e s  i n  a l l  l i t i g a t i o n  i n  w h ich  
th ey  s h a l l  b a  in v o lv e d  i n  a l l  c o u r t s ,  and 
th e y  s h a l l  b a  r e p r e sa n ta d  i n  -h e  c o u r t s  
b y  n o  o th a r  p e r son s  th an  th e  a t t o r n e y -  
g e n e r a l  o r  a  member o f  h i s  s t a f f . ”

Th e  b a s i c  d u t ie s  and powers o f  th e  A tto rn ey  G en e r a l 

sh ou ld  rem ain  i n t a c t  w it h  the  a d d i t i o n  s e t  f o r th  in  P rop ­

o s i t i o n  N o . 365. The A tto rn ey  G e n e r a l 's  a c t i v i t i e s  a s th e  

S t a t e 's  c h i e f  l e g a l  o f f i c e r  a r e  v i t a l  t o  th e  L e g is la t -* r e ,  

t o  th e  v a r io u s  departm ents and a g e n c ie s  o f  S t a t e  Government 

and , above a l l ,  t o  th e  P e o p le  o f  th e  S t a t e  o f  New Y ork .

A l l  c a n  b e  a c c om p lis h e d , h ow ever , o n ly  i f  the A tto rn ey  

G e n e r a l h a s  th e  in d ep end en ce  o f  an e le c t e d  p u b l ic  o f f i c i a l .  

T h a t  th e  e l e c t i v e  s t a t u s  i s  p r o d u c t iv e  o f  th e  b e s t  r e s u l t s  

i s  a t t e s t e d  t o  b y  my im m ediate p r e d e c e s s o r s  in  the  o f f i c e  

o f  A tto rn ey  G e n e r a l .  Our ten u re  c o v e r s  th e  p e r io d  o f  th e

p a s t  t h i r t y - f i v e  y e a r s ,  d u r in g  w h ich  we h ave  ex p er ien ced  the
. ■ 1.. ■ - • 

d e e p e s t  econom ic r e c e s s io n  in  ou r  h i s t o r y  a s  w e l l  a s  th e

have

in t o

the  n u c le a r  and the  sp ace  a g e . A tte n d an t  upon th e se  v a s t
• .

and fundam en ta l ch anges h ave  come a m yriad  o f  n o v e l  prob lem s

w it h  w h ich  the A tto rn e y s  G e n e r a l h ave  had t o  cope and f o r• , . .*
th e  m ost p a r t  th e y  h av e  s u c c e s s f u l l y  and v ig o r o u s ly  responded

•-&? ’'a. -v. 
- • ;

■ . . . . . .
.

r y r j g a r m i . t r r r ? y y m tw i « t t » » »" i >  r r  i



:

t o  th e  c h a l l e n g e s .  D u r in g  th e s e  p a s t  t h i r t y - f i v e  y e a r s ,  

th e  A tto rn e y s  G e n e r a l o f  New Y ork  S t a t e  h av e  b een  Jo h n  J .  

B e n n e t t , N a t h a n ie l  L .  G o ld s t e in ,  J a c o b  K . J a v i t s  and I .

My th r e e  im m ed iate p r e d e c e s s o r s  h ave  a u th o r iz e d  me t o  s t a t e  

t h a t  th e y  f a v o r  th e  r e t e n t io n  o f  th e  o f f i c e  on  an e l e c t i v e  

b a s i s .  And so  do I .

T o  sum i t  up -  an  e le c t e d  A tto rn e y  G e n e r a l h a s  a

m easure o f  in d ep end en ce  and a s e n se  o f  p e r s o n a l  and d i r e c t

r e s p o n s i b i l i t y  to  th e  p u b l i c .  The e le c t e d  o f f i c i a l  h a s  a

n a t u r a l  and Im p e l l in g  d e s ir e  t o  b e  c r e a t iv e  and to  e x e r c is e  

b r o ad e r  i n i t i a t i v e  in  th e  s e r v ic e  o f  the p u b l i c .  He i s  

f r e e  o f  th e  f e a r  o f  d i s m is s a l  b y  any s u p e r io r  o f f i c i a l  i f  

h e  sh ou ld  e x e r c i s e  c o n tr a r y  in d ep en d en t judgm ent. He i s  

i n  th e  b e s t  p o s i t i o n  t o  r en d e r  maximum s e r v ic e  to  th e  P e o p le  

and im p a r t ia l  a d v ic e  t o  the G o v e rn o r , th e  L e g i s l a t u r e  and 

S t a t e  departm ents and a g e n c ie s .  He can  appear In  C ou r t 

w ith o u t  f e a r  o r  fa v o r  -  an a t t o r n e y  in  the f u l l e s t  and 

f i n e s t  s e n se  o f  th e  w ord .

D a te d : A lb a n y , New Y ork , Ju n e  1 , 1967
.

R e s p e c t f u l ly  su b m it te d ,

LOU IS  (j<~LEJxKO WITZ
A t  tv*. G d n s r s l  i /

• tfv ’ • \ •*
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ADDENDUM

Form er A tto rn ey  G e n e r a l N a t h a n ie l  L .  G o ld s t e in ,  a f t e r  

d e c la r in g  th a t  h e  i s  f o r  an e l e c t i v e  A tto rn ey  G e n e r a l , 

s t a t e d :

"D u r in g  my ten u re  a s  A tto rn ey  G e n e r a l ,
. I  d id  ren d er  o p in io n s  i n  o p p o s it io n  t o  th e  

w ish e s  o f  th e  A d m in is t r a t io n  when, i n  due 
c o n s c ie n c e ,  I  f e l t  t h a t  my in t e r p r e t a t io n  
was th e  l e g a l  and p rop er  on e . Had I  b een  
s u b je c t  t o  th e  G o v e r n o r 's  a p p o in t iv e  and 
rem ova l p ow ers , I  m ight h av e  found m y se lf  
i n  a  v e r y  d i f f i c u l t  and awkward p o s i t i o n . "
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Another good reason
O N E  W A Y  for Alaska to 

avoid having legislative law­
yers sue. administration law­
yers is to elect- an' attorney 
general who is beholden to 
neither..

Add that to a iong list of 
reasons to make the attorney 
general one of the very lim­
ited number of elected offi­
cials in the State of Alaska. As 
a matter of fact, there are 
only two —  the governor and 
the lieutenant governor. Com­
missioners who head the vari­
ous administrative depart­
ments are appointed by the 
governor.

This 'extremely restricted * 
opportunity for the people to 
elect the public officials who 
presumably serve, them Is a 
unique provision of the Alaska 
Constitution. It was deliber-. 
ately adopted, for the reason 
that those who were here at 
the time the new state was 
created wanted a -powerful 
chief executive. ;
- They wanted lidership 
and accountability. When it 
came to steering this new ship 
of state, those Alaskans back 
In the middle ’50s warned a 
single captain on the bridge.

IT WAS a good idea. There 
was need for a powerful hand 
at the helm of a state with lit­
tle income, a small population 
and a million needs. The gov­
ernor had marching orders to 
assemble a team and get the 
show on the road —  with the 
concurrence, of course, of the 
legislative branch.

It had a fine beginning. For
M A  AA A* < L a  A V /A A Iltll IA
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and legislative branches 
worked in concert toward a 
common goal during years of

economic struggle.
But not even the visionary 

constitutional delegates, and 
the voters who applauded 
their work in those dimming 
last days of the territory, 
could have perceived the day 
when Alaska would be rolling 
in money and a single field 
could produce a trillion dollars 
worth of oil.

The coming of that wealth 
produced a Mount St. Helens 
eruption in the Juneau bureau­
cracy. Not only did executive 
agencies swell .in size and 
number, the legislature bal­
looned as well. It added of­
fices and staffs and interim 
agencies and even went so far 
as to hire its own legal coun­
sel, separate from the attor­
ney general's office.

OVER T H E  YEARS, the 
attorney general became 
more the lawyer of the gover­
nor than of the state govern­
ment as a whole. That pro­
duced an adversary situation 
with the legislators who often 
wanted a different legal opin­
ion than they could expect 
from the Department of law.
• Their answer was to hire 
lawyers who would provide 
opinions supporting the leg­
islature’s interests. The result 
is that public funds are used to 
finance one set of state law­
yers doing batt,̂  with another 
set.

An independent attorney 
general's office, headed by an 
elected chief not beholden 
either to the governor or the 
legislature, could provide both
• iimLIm x/wf nn/I u n /n f
TY1UI LUJUIOJ^U RUU Utlî ltv.1 V.U

legal guidance. The people, as 
well as state officials, would 
be better served.
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IN FORTY of the 50 states, 
the attorney general is elected 
to his post.

It is a system that obvi­
ously works well, because the 
people are the ones who de1 
cide who should fill this high 
office. And an attorney gen­
eral answerable to the people 

' is one who is responsive and
• responsible.

It’s strange, therefore, to- 
■ see the burning vigor that
• marks the opposition to letting 
the people of Alaska choose

. their attorney general. Yet 
there are those who appar­
ently fear the people.

For example: •
“I can think of no- single

• change that would be more 
damaging, more harmful, 
more dangerous to the char-

; acter of government."

’ THAT’S T H E  astonishing 
view of Superior Court Judge. 
Thomas Stewart of Juneau,

-. who testified the other day be- 
{ fore a legislative hearing on a
• proposed • constitutional 
: amendment that would re­
quire the election of Alaska's

• attorney general, who is now 
an appointee of the governor 
and answerable only to him.

More damaging? More 
j harmful? More dangerous?

How can this be? What is 
I being proposed is part axd
• parcel of the democratic form 
[ of government in which the
people have the right to elect

• their leaders. Are elections 
damaging, harmful and dan­
gerous to the character of our

• government?
We confess to lacking the 

judicial wisdom • that graces 
members of Alaska's Superior 

j Court. But all along we 
' thought the character of our 
government was rooted in the 

, elective process.
There arf many Alaskans

—  and we're among them — ’ 
who believe the present sys­
tem of having the attorney 
general appointed, rather than 
elected, has proved less than 
. satisfactory.

W e  don't buy the argument 
of former Attorney General 
Norm Gorsuch that "legal 
competence and electablity 
are not necessarily equal." _ 
The statement is incomplete. 
The rest of it is that "legal 
competence arid appointabil- 
ity are not necessarily equal, 
either."

, ITS Q U T E  POSSIBLE 
that an incompetent lrwyer 
might be elected attorney gen­
eral. But his shortcomings 
would be readily evident and 

' it’s a sure thing that he would 
.- serve only . jingle term.

It’s also quite possible —  In 
fact, very likely —  that some 
extremely capable men and 
women would seek election to 
the office, were it up to the 
people to decide. An elected 

' atton.eygeneral would be his 
or her own person, with his or 
her reputation on the line. And 
he or she would be no lackey 
to any governor, or any leg­
islature.

There’s no doubt that were 
the office an elected position, 
it would be used by many as a 
stepping stone to higher office
—  me governorship, for exam­
ple, ora seat in the U.S. House 
or -U.S. Senate. But what's 
wrong with that?

Rep. Fred Brown, the Fair­
banks Democrat who heads 
the House ’ Judiciary Com­
mittee sponsoring this consti- 
•tutlonal change, sees this as a 
means of strengthening gov- 

. emment. So do we. And we 
hope he prevails so that this 
matter can be brought to the 
. ballot for a vote of the people.
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The better way
I T S  TOO BAD that former 

Attorney General A vn’Jm 
Gross doesn’t think it's a good 
idea for Alaskans to elect 
their attorney general. But 
just because he feels that way 
detr tcts not one iota from the 
m erit of the proposal.

It would be astonishing 
w ere Mr. Gross, who now 
teaches a couple of courses at 
Stanford University law 
school, to com e out for an 
elected attorney general. His 
public career has been as an 
appointed legal spokesman for 
Gov. Jay Hammond.

Fortunately, there _ are 
other legal experts —  whose 
qualifications and public ser­
vice careers are are least as 
good as those of Mr. Gross —  
who feel precisely the oppo­
site. They offered testimony 
contrary to that of Mr. Gross 
by satellite communication fa­
cilities in a hearing last week 
before the House Judiciary 
Committee.

The attorneys general of 
Pennsylvania and • Colorado 
and the assistant attorney 
general of.California told the 
comm ittee that ah elected at­
torney general is more Inde­
pendent of the governor and 
administration and thus less 
vulnerable to political reper­
cussions from decisions.

FO R TY  of the nation’s 50 
states elect their attorney 
general. Alaska is one of only 
five states where, the office is 
filled by appointment of the 
governor. In the other five the 
selection is made in a variety 
of w ays, including legislative 
appointment.

Mr. Gross, however, thinlts 
the Alaska w ay is best. Were 
it otherwise, he contended, the 
governor would attempt to

shift blame for administration 
failures onto the attorney gen­
eral rather than have a  cJvar 
responsibility himself.

That’s  a pretty feeble de­
fense of the prerent system .

If anything goes wrong in 
the administration of any pro­
gram , regardles'-- of the attor­
ney general, any governor is 
going to be politically adept 
enough to dance out of the line 
of responsibility.

T H E  A TTO R N E Y general 
' of Pennsylvania told m embers 

of the Judiciary Committee 
that Pennsylvanians • voted 
overwhelm ingly in favor.o f a 
constitutional amendment to 
m ake the office elective be­
cause they felt the attorney 
general was ’ ’not responsive 
to public needs”  and that 
there w a s  a "cozy arrange­
m ent”  between the attorney 
general and the governor.

Colorado’s attorney gen­
eral said an elected attorney 
general carries "a t least the 
aura of having an independent 
political base" and can say no 
to the governor ’ ’when the 
governor ought to be said ’no’ 
to ."

An assistant California at­
torney general said an elec­
tive attorney general is more 
efficient than an appointive 
one and "is  not necessarily a 
threat to the functioning of the 
governor."

Those comments make 
sense for Alaska. And the leg­
islature should take steps to 
bring this constitutional 
change to the ballot.
. There seem s little doubt 
that the amendment would be 
approved, if the legislature 
would only g ive the people a 
chance to vole.
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Memo to
- STATE OFFICIALS who 

depend on votes of Alaskans 
for their public offices would 
be wise to arrange for the at­
torney general to be electee!. 
A  statewide poll by Dittman 
shows that public support, is 
overwhelming. :

In response to the simple 
question "Should the attorney 
gen eral be elected?”  ,61 per­
cent responded affirm atively 
and 27 percent preferred ap­
pointm ent •

That was the quick res ction 
from Alaskans scdtterrd far 
and wide. The idea of e! ecting 
that important official was fa­
vored by 73 percent of those in 
rural areas, 63 percent In Cen­
tral Alaska (Fairbanks), 56 
percent in Southcentral, 67' 
percent in Anchorage.
. Only in Southeast Alaska 
w as the response different. 
There it was 41  ̂ rcent for ap-, 
pointment and 42 percent for 
election.  ....................

A SECOND QUESTION 
put to the sam e r  >pondents_ 
built up still more the case in 
favor of the elective process.

It cited some of the powers- 
that go with the office of attor­
ney general. Upon hearing 
them, the respondents were 71 
percent for and only 21 per­
cent against.

That question put it this 
w ay: " I f  you knew that the at­
torney general of Alaska, who 
is appointed, also appoints all

• -•clans
- state prosecutors and district 
• 'attorneys throughout the

state, would you support hav­
ing the attorney general re­
main an appointed position or 
would you support the attor- 

, ney general becoming an 
elected jxfsition?" ■

•’ .Those;-;-, fayoring election 
gained KTpoints; while those 
for appointment lost 6 points.

TWO M ESSAGES are.
handed to the politicians in 
that poll. The first is that a 
substantial m ajority of Alas­
kans want their attorney gen­
eral elected, not appointed. 
The second is that the p ro ­
posal gains strength when 
Alaskans are reminded of the 
power that lies in the office.

A politician can readily s e e . 
'the significance. He is  disap­
pointing his constituents if he 
ignores the proposal and he 
m ay discover his reelection in 

1 jeopardy if the • day comes 
when a candidate campaigns 
against him on that issue.

In rural areas t h e ' final 
‘ Ineup was 85 percent for e lec­
tion. In Central Alaska 75 per­
cent. In Southcentral 71 per­
cent and in Anchorage 74 per­
cent. Even in Southeast 
Alaska many voters changed 
their minds on the second 
question. The final tally there 
was 54 Dercent for election 
and only 34 percent for ap­
pointment.



: N o  m a t t e r  h o w - v o u  c u t  i t  ••

"• T H E  U N IVERSAL prefer­
ence of the m ajority of Alas- 

i kans for electing the state’s 
f attorney general w as pointed 
! up in many different w ays in a 

Dittm an poll that showed 71 
^percent in support and only 21 
percent opposed.

>;■ Dittman reported that the 
Election, proposal has over­
whelm ing • support in almost 
every  bracket pf tho popula-

• tion, be it based on age, sex,
! in c o m e ,' educational attain-

m ent, party registration.

j;';. AMONG ALASKAN S who 
j h ave  registered as Dem ocrats 
j.or Republicans, 72 and 73 per- 
f cent, respectively, favor, elec- 
[ tion. Non-partisdns-w ere 69
• percent in favor. Alaskans 
! aged 18 to 24 are 77 percent in 
j-favor, those 56 and over, 75 
! percent and those in between 
I range from 68 to 72 percent. . .

The poll showed 76 percent 
| of the women and 66 percent 
I of the men favcr election, 
i Homemakers ere 75 percent 
! for it. Private and public sec-
• tor employees as a  whole 
; favor it 71 to 74 p ercen t

Among state em ployees, how- 
1 ever, the idea L  not so popu­

lar. Y e t more than half (56 
perc -nt) are for it.'

Support of the election pro­
posal declines as fam ily in- 

' com es increase but the m ajor­
ity in all categories favor it. In• .—r: ** .. • •  j .........• ...

low income groups 77 p ercen t; 
favor it while in higher incom e: 
households 67 percent do.

Curiously, the idea of elect- ■ 
ing the attorney general is . 
m ore popular among th o se ; 
who don't bother to re g iste r ,; 
and hence ‘ probably don’t , 
vote, than among .those who 
do. Those not registered 
showed 73 percent for election 
while register^* voterr w ere ' 
71 percent favorable.

TH E RESULTS of that! 
Dittman survey will be en­
graved on the minds of those 
who plan political cam paigns.. 

'A nd Dittmon’s  final analysis 
might inspire some 9f  them to • 
get on .the txtndwagon to ; 
amend the constitution so as 
tc  give the peouie the elective 
power they went.

That analysis was, “ Pre­
senting information regarding 
the'attorney general's powers 
and responsibilities causes a . 
strong shift to the elected op­
tion —  especially among the 
‘undecided’ respondents. In 
total, the undecided percent- ■ 
age declines from 12 to 7^  and 
m ore than 5 percent of those 
who favored the current ap­
pointed status changed their 
minds to support the elected 
provision when it was learned 
that the attorney general has ’ 
broad appointive powers of his 
own.’ ’
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W eak arguments
RIGHT O FF TH E BAT,

there was a loud objection to 
the Anchorage Crime Com-, 
mission’s proposal , that 
Alaska’s attorney general'and 
the local prosecuting attor­
neys should be elected. The 
complaints cam e from the ap­
pointed attorney gei -al and 
one of his appointed district 
attorneys. . .
• The flaws they see in the 
proposal are worthy of public 
review.

F or one thing, they said,, 
electing such officials would 
bring the justice system  into 
politics. They would become 
subject to pressure from 
members of the public with 
axes to grind.

For another,- they argue, 
lawyers would run for attor- 

' ney general and district attor­
ney in hopes of using the posi­
tions as stepping stones to 
higher political office.

BUT THOSE aren’t neces­
sarily flaws. On the contrary, 
it’s possible to argue that 
those prospects would offer an 
enormous improvement in the 
way things are done in Alaska.

• Take the second objection 
first. Under the Alaska con­
stitution, only two state gov­
ernment officials are elected 
statewide —  the governor and 

, th e . lieutenant governor. Ev- . 
erybody else in the system , in­
cluding the judges, is ap­
pointed by the governor or by 
department heads appointed 
by him.

The only other elected offi­
cials in Alaska are the city or 
boiough mayors, elected lo­
cally; 60 members of the legis­
lature, elected in local jiis -  
tricts, and the three members 
of the state’s congressional 
delegation, elected statewide. 
Not much of a. stepladder' on

■ which people interested in 
public service can climb to­
ward, higher office.

An elected attorney gen­
eral naturally would be looked 
upon as a potential candidate 
for governor or U.S. senator 
or congressman. What’s 
wrong with that? It might be a 

•powerful incentive for the one 
occupying that spot to do an 
outstanding job. ••

AS TO 'TH E COMPLAINT 
that an elected attorney gen­
eral might be subject to public 
pressure, again the advan­
tages are compelling.

Why shouldn’t the attorney 
general have to dance On a hot 
public griddle if the people be­
come alarmed over deficien­
cies in the administration of 
justice?

The i^stem as it now exists 
makes the attorney general 
the personal lawyer of the 
governor, his political de­
fender and his legal arm in 
waging political warfare 
against the legislature and the 
public.

So long as he remains pro­
tected by the governor’s 
skirts, the attorney general is 
immune from public pressure. 
All kinds of policies can be le­
gitimatized, even though they 
might infuriate wide segments 
of the public and frustrate the 
aspirations of the people.
• Legal opinions issued by 

the attorney general bind 
state agencies. They can be 
tools of the governor to guide, 
maneuver, control and stop all 
kinds of enterprises —  eco­
nomic and otherwise.

An attorney general a n­

swering to the public through 
•the political process would 
have the freedom to respond 
to public concerns • in ways 
that are not possible now.
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HOUSE BILL NO. 456

Early last session Representative Uehling U n d  -Representative Ward 

sponsored HJR 7 which proposed amendments to the' Constitution of the 

State of Alaska relating to the election of the At torney General. The 

legislation passed the House but failed to pass the Senate.

Subsequently, HB 456 has been introduced wh ic h would authorize an 

advisory vote by the registered voters of the State. This would allow 

the legislature to gauge the feelings of the public and act accordingly.

Submitted by Rep. Jerry Ward's Office



Bill Sheffield, Governor

POUCH K - STATE CAPITOL 
JUNEAU. ALASKA 99811 
PHONE: 1907/ 465-3600

January 19, 1984

The H onorable M it c h e l l  Abood 
Chairman, Kodse S ta te  

A f f a ir s  Committee 
A la ska  S ta te  House o f 

R e p re se n ta tive s  
Pouch V
Juneau, AK 99811

Re: E le c te d  AG
House B i l l  456

Dear R e p re s e n ta tiv e  Abood:

I  do n o t oppose the concept o f  h aving  the people 
express t h e ir  o p in io n  to  the L e g is la tu r e  in  an a d v is o ry  v o te  on 
the is s u e  o f  whether or n o t the a tto rn e y  g en era l should  be
e le c te d . However, I  would l ik e  . . j  comment on the m e rits  o f the
u n d e rly in g  q u e s tio n  o f w hether or not we should e le c t  the 
a tto rn e y  g e n e ra l.

I  have l iv e d  and p ra c tic e d  law in  our s ta te  fo r  most o f 
my a d u lt  l i f e .  I  am a b s o lu te ly  convinced th a t  the needs o f  a l l  
A laskans are b e st served by h a vin g  an appointed  a tto rn e y  g en e ra l. 
E le c t io n  o f  one c a b in e t le v e l  o f f i c i a l  makes no more sense than 
the e le c t io n  o f  some or a l l  o th e r com m issioners.

H is t o r ic a l ly ,  the A tto rn e y  G eneral has been an ap­
p o in t iv e ,  ra th e r  than e le c t iv e ,  o f f i c i a l .  In  England, the 
A tto rn e y  G eneral was appointed  by the Crown and o n ly  in c id e n t a l ly  
acquired  e le c t iv e  s ta tu s  through a seat in  P a rlia m e n t. In
C o lo n ia l America, A tto rn e y s  G eneral were u s u a lly  appointed by the
Governor o f  the co lo n y. The A tto rn e y  G eneral o f  the U nited
S ta te s s t i l l  serve a t the p le a su re  o f the P re s id e n t w ith  the 
advice  and consent o f  the Senate. 1/

1 / Our research in d ic a te s  th a t the A tto rn e y  G eneral is  
p o p u la r ly  e le c te d  in  fo r ty - t h r e e  s ta te s . The A tto rn e y  G eneral is  
appointed  by the Governor in  f iv e  s ta te s  (New Hampshire, A laska, 
H a w aii, New Jersey and Wyoming), three t e r r i t o r ie s  and the 
Commonwealth o f  P uerto R ic o. In  M aine, the A tto rn e y  General is  a 
" c o n s t it u t io n a l  o f f ic e r "  s e le c te d  by the L e g is la tu r e  w h ile  
Tennessee's A tto rn e y  G eneral is  s e le c te d  every e ig h t years by the 
Supreme Court o f  th a t s ta te .

$ $ 3
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The governor, as the s t a t e ’ s p r in c ip a l e xe c u tiv e  
o f f ic e r ,  needs to  have a re sp o n siv e  and r e l ia b le  Department o f  
Lav;. I  th in k  good management re q u ire s  an appointed  a tto rn e y  
g e n e ra l, b u t more im p o rta n tly  common sense suggests th a t  the 
a tto r n e y  g e n e ra l s e le c t io n  be made by appointm ent. The d elegates 
to  our C o n s t itu t io n a l C onvention recognized  a q u a rte r c en tu ry ago 
t h a t ,  in  our v a s t s ta te  w ith  i t s  d is p a ra te  in te r e s ts  and 
c it iz e n s ,  the a d m in is tr a t io n  o f  s ta te  government re q u ire s  a 
s tro n g  governor. T h is  s t i l l  h o ld s tru e  to d ay. The la s t  th in g  
our s ta te  needs is  an e le c te d  a tto r n e y  g en e ra l who may have a 
p e rso n a l o r p o l i t i c a l  agenda which v a r ie s  from  the p o s it io n  o f 
th e  g overnor. The f r i c t i o n  between the two e le c te d  a d m in is ­
t r a t iv e  o f f i c i a l s  can lea d  to  a le s s  re sp o n siv e  s ta te  bureaucracy
and an u n c le a r  a c c o u n ta b ility ,  o f  the e xe c u tiv e  branch to  the 
e le c to r a te .

I  could  r e la t e  anecdotes w hich i l l u s t r a t e  t h is  from
o th e r ju r is d ic t io n s  h aving  e le c te d  a tto rn e y s  g e n e ra l. In s te a d , I
w ould r a th e r  p ro v id e  a q u o ta tio n  from  the N a tio n a l M u n ic ip a l 
League:

A l l  a u th o r it ie s  on e x e c u tiv e  o rg a n iz a tio n  agree
w ith  the p o s it io n  embraced by the Model S ta te
C o n s t itu t io n  fo r  more than 40 years th a t  admin­
is t r a t iv e  power and r e s p o n s ib i l i t y  should be con­
c e n tra te d  in  a s in g le  p o p u la r ly  e le c te d  c h ie f
e x e c u tiv e . There is  growing re c o g n it io n  th a t the 
g overnor, as the re p re s e n ta tiv e  o f  a l l  the people, 
should  be equipped w ith  the c o n s t it u t io n a l  s ta tu s  
necessary to  e xe rc is e  c o n s tru c tiv e  le a d e rs h ip  as 
the c h ie f  lawmaker and p o l i t i c a l  head f  h is  
s ta te .  2 /

S tu d ie s  on a d m in is tr a t iv e  re o rg a n iz a tio n  u s u a lly  argue 
th a t  fra g m e n ta tio n  leads to  i r r e s p o n s ib i l i t y ,  but th a t a s in g le  
c h ie f  e x e c u tiv e  can be h e ld  accountable  through the e le c to r a l 
system and, as a consequence, can make the a d m in is tr a tio n  more 
re s p o n s iv e . In  my o p in io n , the Governor o f A laska needs the
f l e x i b i l i t y  and d is c r e t io n  th a t is  im p lie d  in  an appointed  
a tto r n e y  g e n e ra l. A nything le s s  w i l l  in e v it a b ly  d r iv e  a wedge 
between the  Governor and the Department o f  Law to  the d e trim e n t 
o f  the c it iz e n s  o f  our s ta te .

2 / N a tio n a l M u n ic ip a l Leagues, MODEL STATE CONSTITUTION (6 th  
e d .) 65-66 (1 9 6 3 ).
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In  a d d it io n  to  the  p r a c t ic a l problems caused by an
e le c te d  a tto rn e y  g e n e ra l, experience in  o th e r s ta te s  w ith  an 
e le c te d  a tto rn e y  g en era l suggests th a t  the G overnor's  o f f ic e  w i l l  
in c u r  s u b s ta n t ia l costs w ith  re sp e ct to  th e  use o f  separate and
a d d it io n a l  counsel f o r  the G overnor. I  am o f  th e  o p in io n  th a t
t h is  use (and c o st) depends on the r e la t io n s h ip  between the
Governor and the e le c te d  A tto rn e y  G eneral. In  a s it u a t io n  where 
an e le c te d  A tto rn e y  General and Governor are c o o p e ra tiv e , c o r d ia l 
and share a s im ila r  p o l i t i c a l  p h ilo s o p h y , th e  need fo r  a d d it io n a l 
G overnor's  counsel w i l l  be reduced. R e g r e tta b ly , t h is  is  n o t
always the s it u a t io n .  A 1976 stud y by th e  N a tio n a l G overnors' 
Conference exp lo red  the r o le  o f  G overnors' le g a l a d v is o rs . The 
s tu d y , w hich was based p r im a r i ly  on a q u e s tio n n a ire  to  these 
c o un sel, found problems in  t h is  r e la t io n s h ip :

In  many s ta te s , the r e la t io n s h ip  between the 
Governor and the A tto rn e y  G eneral is  n o t a smooth 
one. In  a d d it io n  to  whatever p o l i t i c a l  
d iffe re n c e s  th ere  may be between them, th e re  are 
s e v e ra l o p e r a tio n a l areas o f  p o t e n t ia l  c o n f l ic t .
These in c lu d e  c o n f l ic t s  over the e x te n t to  which 
the le g a l t a le n t  employed by s ta te  agencies should  
re p o rt to  the A tto rn e y  G eneral or to  the agencies; 
concern th a t  the Governor carnot e a s ily  deal w ith  
the A tto rn e y  G eneral because the A tto rn e y  G eneral 
n o rm a lly  p ro vid e s "y e s -n o " answers r a th e r  than 
d isc u s s io n s  o f  the le g a l r is k  o f v a rio u s  o p tio n s ; 
and the p o s s ib le  f r ic t io n s  th a t  may n o rm a lly  occur 
in  an a t t o r n e y -c lie n t  s i t u a t io n .  3 /

W h ile  I  cannot e s tim a te  th e  a c tu a l use and cost o f
a d d it io n a l counsel to  oversee the e le c te d  A tto rn e y  G eneral on 
b e h a lf  o f  the Governor, I  am convinced th e re  w i l l  be some e x tr a  
co st in c u rre d  by the G overnor's  o f f ic e  to  h ir e  and use le g a l 
counsel even in  the L e s t o f  t im e s . I  s a d ly  re g re t th a t  the 
c it iz e n s  o f  our s ta te  w i l l  be re q u ire d  to  pay fo r  t h is  a d d it io n a l 
la y e r  o f  le g a l bureaucracy.

In  a d d it io n , in  s ta te s  where the a tto rn e y  g en e ra l is
e le c te d , the heads o f e xe c u tiv e  departments o fte n  h ir e  t h e ir  own 
a tto r n e y s . In  ju r is d ic t io n s  w ith  e le c te d  a tto rn e y s  g e n e ra l, 
th e re  is  o fte n  a p r o l i f e r a t io n  o f  house counsel on the s t a f f  o f 
m ajor departm ents. H is t o r ic a l ly ,  such counsel have been employed

3 / N a tio n a l G overnors' C onference, C enter fo r  P o lic y  Research 
and A n a ly s is , LEGAL ADVICE FOR THE GOVERNOR, 7 (November, 1976).
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by e x e c u tiv e  branch agencies to  g iv e  departm ent heac "second" 
o p in io n  in  c o n tr o v e r s ia l m atte rs in  s ta te s  h a vin g  en e le c te d  
a tto r n e y  g e n e ra l. Such counsel u s u a lly  do n o t hove the a u th o r ity  
to  l i t i g a t e ,  b u t they do p ro v id e  le g a l advice  to  department 
heads. W ith o u t c e n tr a liz e d  le g a l s e rv ic e  and a d v ic e , each agency 
w i l l  r e ly  on advice from  i t s  own law ye rs. T h e re fo re , agencies 
w i l l  re c e iv e  d i f f e r in g  in te r p r e ta t io n s  as th ey r a is e  le g a l 
is s u e s . T h is  in  tu r n  w i l l  make consensus among d if f e r e n t  
agencies on Issu e s more d i f f i c u l t  to  a c h ie ve . The r e s u lt  is  th a t  
p u b lic  p o lic y  d e c is io n s  in  the e x e c u tiv e  branch w i l l  be delayed 
to  th e  d e trim e n t o f  the p ub lic ' and the le g is la t u r e .  In  a d d it io n ,  
th ese  house counsel fr e q u e n t ly  subm it amicusi b r ie f s  in  l i t i g a t i o n  
a f f e c t in g  t h e ir  d ep artm en t's  programs. I t  is  n o t unusual in  
s ta te s  w ith  an e le c te d  a tto r n e y  g e n e ra l to  see fo u r  or f iv e  
separate  b r ie f s  f i l e d  in  a s in g le  m a tte r, re p re s e n tin g  the 
v a ry in g  v ie w p o in ts  o f  d if f e r e n t  a gen cies, in  a d d it io n  to  the 
a tto r n e y  g e n e r a l's  b r ie f .  I f  n o th in g  e ls e , t h is  needless 
d u p lic a t io n  in s u re s  th a t  the c o urts  and the p u b lic  w i l l  be 
confused about s ta te  p o lic y  on many is s u e s .

In  my e s tim a tio n , the cost fo r  such a d d it io n a l counsel 
in  A laska  could  e a s ily  exceed $1.0 m i l l io n  a n n u a lly , w it h in  a few 
ye a rs . T h is  cost is  s im p ly  n o t w arranted by any r a t io n a l  
c r i t e r ia  and should  be fu r th e r  q ue stio n ed  in  l ig h t  o f  d im in is h in g  
revenues. We have many more b a sic  needs in  A laska which command 
the s ta te  governm ent's immediate a t te n t io n .  S u re ly  we do n o t 
want a need less la y e r  o f  e x tra  law yers embedded in  s ta te  
a g e n c ie s .

In  summary, i t  is  my o p in io n  th a t  e le c t in g  the A tto rn e y  
Genera:- w i l l  s p l i t  a d m in is tr a t iv e  r e s p o n s ib i l i t y  and e x e c u tiv e  
a u t h o r it y ,  d if f u s e  the p o l i t i c a l  a c c o u n ta b ility  o f  the e xe c u tiv e  
branch to  the p u b lic ,  add more a tto rn e y s  to  s ta te  government, 
c o n tr ib u te  to  more in te n s e  b u re a u c ra tic  in f ig h t in g  among 
a g e n c ie s, d e la y the r e s o lu t io n  o f  e x e c u tiv e  branch p o lic y  
d e c is io n s , and create  a h ig h e r ra te  o f  growth in  the s ta te  
o p e ra tin g  budget.

P lease c a l l  upon me a t your e a r l ie s t  convenience i f  I  
can p ro v id e  a d d it io n a l in fo rm a tio n  on t h is  m a tte r.

S in c e r e ly , /q  /n  sn

Norman C. Gorsuch 
A tto rn e y  General
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