


Introduced: A/15/83
Referred: State Affairs,
Judiciary and Finance

BY THE RULES COMMITTEE 
BY R E Q UEST OF THE 
SPECIAL COMMITTEE ON

1 IN THE HOUSE LEGISL A T I V E  R E FORM

2 HO U S E  BIL L  NO. 362

3 IN THE LE G I S L A T U R E  OF THE STATE OF ALASKA

4 TH I R T E E N T H  LEGISL A T U R E  - FIRST SESSION

5 A  P ILL

6 For an Act entitled: "An Act relating to standards of conduct f legisla-

/ tors and legislative employees and establishing a

8 Legislative Ethics Commission; and providing for an

9 effective date."

10 BE IT ENACTED BY THE LEGISL A T U R E  OF THE STATE CF ALASKA:

11 * Section 1. AS 24 is amended by adding a new chapter to read:

CHAPTER 60. STANDARDS OF CONDUCT.

Sec. 24.60.010. LEGISLATIVE FINDINGS A ND PURPOSE. The legisla-
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ture finds thatv it is essential in the conduct of public business thatn\ * » «

legislators hol d  the respect and confi .ence of the people. L e g i s l a­

tors must avoid conduct that even appears to violate the trust the ^  

people have placed in them. To ensure and preserve public confidence, 

legislators should have the benefit of specific standards to guide 

their conduct. Article II, sec. 12, Constitution of the State of 

Alaska grants to each house of the legislature the power to judge the 

qualifications of its members. It is the purpose of this Act to 

establish standards of conduct for state legislators and legislative 

employees and to establish the Legislative Ethics Commission to c o n­

sider alleged violations of this chapter and to render advisory o p i n­

ions to persons affected by this chapter.

Sec. 24.60.020. APPLICABILITY. (a) This chapter applies to a 

member of the legislature, to a person employed by a m e m b e r  of the ^  

legislature, and to a permanent or temporary employee of an agency of 

the legislature. This chapter does not apply to
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(1) a former member of he legislature or to a pecson

fo rm e r ly  employed by a member o f the le g is la t u r e  o r an agency o f the 

le g is la t u r e  un less the p ro v is io n  s p e c if ic a l ly  sta tes tha t i t  so ap­

p l ie s  ;

employee o f an agency o f the le g is la t u r e  whose compensation is  below 

Step A, Range 18 of the sta te  s a la ry  schedule e s ta b lis h e d  in  AS 39.- 

2 7 .011 ( ' , ) .

(b ) The p ro v is io n s  o f t h is  chapter s p e c if ic a l ly  re p e a l the 

p ro v is io n s  o f the common la ’J r e la t in g  to le g is la t iv e  c o n f l ic t  o f 

in te re s t  that may app ly  to a member o f the le g is la t iv e ,  a perscu 

employed by a member o f the le g is la t u r e ,  o r to a permanent o r tempo­

ra ry  employee o f an agency o f the le g is la t u r e . They do nor supersede 

o r re p ea l p rov : r;ions o f the c r im in a l laws o f the s ta te .

Sec. 2 4 .6 0 .0 3 0 . CONFLICTS OF INTEREST. (a ) A person to whom 

th is  chapter a p p lie s  may not use p u b l ic  o f f ic e  fo r  p r iv a te  advancement

(b ) A c o n f l ic t  o f in te re s t  e x is t#  when a person to whom th is  

chapter a p p lie s  has d is c re t io n  to take or w ith h o ld  o f f i c i a l  a c t io n  o r 

exert in f lu e n c e  which cou ld s u b s t a n t ia l ly  b e n e f it  o r harm a f in a n c ia l  

m atte r in  which the person has a d ire c t  or in d ir e c t  p r iv a te  in t e r e s t .

( ij)  C o n f lic ts  o f in te re s t  are p ro h ib it e d  but there is  not a 

conflipt~~ 'a f~ in te re s t  i f ,  as to a s p e c if ic  m atte r , there is  no substan­

t i a l  im p rop r ie ty  or appearance o f im p ro p r ie ty  because

( 2 ) a person e lec ted  to the le g is la t u r e  who at the tim e o f 

e le c t io n  is  not a member o f the le g is la t u r e ;

(3 ) a person employed by a member o f the le g is la t u r e  o r an

or g a in .

( 1 ) the pe rson 's  in te re s t  is  r e la t iv e ly  in s ig n i f ic a n t ;

( 2 ) the pe rson 's  a u th o r ity  is  r e la t iv e ly  f a r  removed from 

any o f f i c i a l  a c t io n  that cou ld reasonab ly  be a ffe c te d  by the p o te n t ia l



1 c o n f l ic t  o f in t e re s t , p rov ided  tha t no attempt has been made to remove

2 the appearance o f im p ro p r ie ty  by d e le g a t in g  r e s p o n s ib i l i t y  fo r  o f f i-

3 c ia l  a c t io n .

4 (d ) A c o n f l ic t  does not e x is t  i f  no b e n e f it  or de tr im ent accrues

5 to a person to whom th is  chapter a p p lie s  beyond that which accrues

6 u n ifo rm ly  to members o f the p ro fe s s io n , occupation o r group to wh ich

7 the person be longs , o r to the pul l i e  a t la r g e . ,1. •

8 Sec. 2 4 .6 0 .0 4 0 . CONTRACTS. 'a) A person to whom t h is  chapter

S a p p lie s  may not be a p a rty  to o r have an in te re s t  in  f. sta te  contract

10 un less the contract is  le t  by com petit ive  b id d in g  under AS 37 .0 5 .2 30

11 or the t o t a l annual amount o f the sta te  contract is  $1000 o r l e s ^ ^  A

12 person has an in te re s t  in  a sta te  contract under th is  sec t io n  i f  the

13 person rece ives d ire c t  or in d ir e c t  f in a n c ia l  b e n e f it s . A person has

14 an in te re s t  in  a sta te  contract under th is  sec t io n  i f  the contract i 3
15 awarded to

16 ( 1 ) a f irm , c o rp o ra t io n , o r a s s o c ia t io n  that has assets in

17 excess o f $5 ,000 ,000 and in  which the person has an ownership in t e re s t
/

18 g re a te r thar. 10 percent o r that—has ass.e.ts of-^-S-OOO-rOOG-ar— le s s— and

19 in_.whi.ch the person has- an-ownership i nt eras t-g raa t a r than- 25 p e rc e n t ;

20 'or-----

21 ( 2 ) a p a rtn e rsh ip  in  which the person is  a p a rtn e r .

22 (b ) In  th is  s e c t io n , " d ire c t o r in d ir e c t  f in a n c ia l b e n e f its "

23 means income, p r o f it s  o r o ther f in a n c ia l b e n e f its  under a s ta te  con-

24 tiac fc , w ithout regard to whether the person is  a p a rty  to the con-

25 t r a c t , and w ithout regard  to whether the income, p r o f it s  or o the r

26 f in a n c ia l b e n e fits  in u re  to the person as a p a rtn e r , s h a re h o ld e r ,

27 in v e s to r , agent, employee, c o n su lta n t , or jo in t  ven tu re r o f the con-

28 t r a c to r .

29 Sec. 24 .6 0 .0 50 . STATE LOANS. (a ) I t  is  not a c o n f l ic t  o f



1 in t e re s t  fo r  a person to whom th is  chapter a p p lie s  to p a r t ic ip a te  in  a

2 scate program or to rece ive  a lo an  from the sta te  i f  the program or

3 loan  is  g e n e ra lly  a v a i la b le  to members o f the p u b l ic , is  sub jec t to

4 f ix e d  e l i g i b i l i t y  s tandards , and m in im a l d is c re t io n  is  exe rc ised  in

5 de te rm in in g  q u a l i f ic a t io n .

6 (b ) In  de te rm in in g  whether a c o n f l ic t  o f in te re s t  e x is ts  w ith

7 respect to a s ta te  program or to a state  lo an  o ther than those de-

8 sc r ib e d  in  (a ) o f t h is  s e c t io n , because a le g is la t o r  may be in  a

9 p o s it io n  to in f lu e n c e  the lo an  agency, the e th ic s  commission must

10 c o n s id e r , but is  not l im it e d  to , the adequacy o f e x is t in g  adm in is tra-

11 t iv e  procedures fo r  g ra n t in g  and re v iew in g  loans to le g is la t o r s .

12 (c ) Upon a p p lic a t io n  fo r  a sta te  lo an  by a person to whom th is

13 chapter a p p l ie s , o the r than loans described  in  (a ) o f t h is  s e c t io n ,

14 the le n d in g  agency must send a copy o f the a p p l ic a t io n  to the A laska

15 P u b lic  O ff ic e s  Commission, which w i l l  in co rpo ra te  the m a te r ia l in to

16 the a p p l ic a n t 's  f in a n c ia l d is c lo s u re  statem ent, i f  the a p p lic a n t  is

17 re q u ire d  to f i l e  a d is c lo s u re  statem ent. A l l  records r e la t in g  to a

18 sta te  lo an  to a person to whom th is  chapter a p p lie s  may be d is c lo se d

19 to the commission. /)/0v

20 (d ) Each February 1 s t , each loan  agency rn j't  p u b lis h  a l i s t i n g

21 o f a l l  o u ts tand in g  loans to persons to whom th is  chapter a p p l ie s ,

22 except fo r  loans desc ribed  in  (a ) o f t h is  s e c t io n . The l i n t

23 in c lu d e  the name o f the person , the date o f issuance and current

24 s ta tus  o f the lo a n .

25 (e ) State agencies that have a u th o r ity  to gran t loans s h a l l

26 adopt re g u la t io n s  that e s ta b lis h  separate procedures fo r  g ra n t in g  and

27 re v iew in g  loans to a person to whom th is  chapter a p p l ie s . However,

28 the re g u la t io n s  need not govern loans described  in  (a ) o f t h is  sec-

29 t io n .
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( f )  The d iv is io n  o f le g is la t iv e  a u d it  s h a l l  a n n u a lly  rev iew  

sta te  loans granted to o r h e ld  by persons to whom th is  chapter applies--.

o r re v iew in g  the lo a n s . The d iv is io n  s h a l l  re po rt i t s  f in d in g s  to the 

e th ic s  commission by A p r i l  1.

(g )  For purposes o f t h is  sec t io n  ’’sta te  program" means a program 

in  which ta n g ib le  assets o f the s ta te  o r a r ig h t  to u s i ta n g ib le  

assets o f the sta te  are tra n s fe rre d  from the sta te  to a p r iv a te  p e r­

son.

Sec. 2 4 .6 0 .0 6 0 . CONFIDENTIAL INFORMATION. I t  is  a c o n f l ic t  of 

in te re s t  i f  a person to whom th is  chapter a p p lie s  d is c lo se s  o r uses 

fo r  pe rsona l g a in  or fo r  the pe rsona l g a in  o f ano the r, in fo rm a t io n  

that by law is  not a v a ila b le  to the p u b l ic  and that the person ac­

q u ire d  in  the course o f o f f i c i a l  d u t ie s .

Sec, 2 4 .6 0 .0 7 0 . INTERESTS BETWEEN PUBLIC OFFICIALS. (a ) A 

person to whom t h is  chapter a p p lie s  s h a l l  d is c lo s e  to the commission 

the fo rm ation  o r maintenance o f a c lose  economic a s s o c ia t io n  in v o lv in g  

a s u b s ta n t ia l f in a n c ia l m atter w ith

e it h e r  d ir e c t ly  or in d ir e c t ly ,  over the pe rson 's  employment, in c lu d in p  

p re p a r in g  o r re v iew in g  performance e v a lu a t io n s , or g ra n t in g  o r approv­

in g  pay ra is e s  or prom otions ;

o f f i c i a l  is  re q u ire d  to f i l e  a f in a n c ia l  d is c lo su re  statement under 

AS 3 9 .5 0 .

(b ) I t  is  a p ro h ib ite d  c o n f l ic t  o f in te re s t  fo r  a person to whom 

th is  chapter a p p lie s  to form c r m a in ta in  a c lose economic a s so c ia t io n

in v o lv in g  f in a n c ia l m atter w ith  a lo b b y is t  who is  not a

to determ ine whether app rop r ia te  procedures were observed in  g ra n t in g

( 1 ) a supe rv iso r who has r e s p o n s ib i l it y  o r a u th o r it y ,

(2 ) le g is la t o r s ;

(3 ) a p u b lic  o f f i c i a l  in  another branch , i f  the p u b lic
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member o f the immediate fa m ily  o f the person .

Sec. 2 4 .6 0 .0 8 0 . GIFTS. (a ) A person to whom th is  chapter 

a p p lie s  may not s o l ic i t  a g i f t  in  any amount, o r accept o r re c e iv e , 

d i r e c t ly  o r in d ir e c t ly ,  a g i f t  in  excess o f $100 , whether in  the form 

o f  money, s e rv ic e s , a lo a n , t r a v e l ,  en te rta inm en t, h o s p it a l i t y ,  o r 

o the r fo rm , under circumstances in  which i t  may reasonab ly  be in fe r r e d  

tha t the g i f t  is  in tended to in f lu e n c e  the person in  the performance 

o f  the d u t ie s  o f the person o r is  in tended as a reward fo r  an o f f i c i a l  

a c t io n  by the person .

(b ) I t  is  not a c o n f l ic t  o f in te re s t  under t h is  sec t io n  i f  a 

person to whom th is  chapter a p p lie s  accepts

( 1 ) h o s p it a l i t y  at another pe rson 's  re s idence , in c lu d in g  

m ea ls , lo d g in g  o r ground o r water t ra n s p o rta t io n ;

( 2 ) d iscounts tha t are g e n e ra lly  a v a ila b le  to the p u b l ic  o r 

a la rg e  c la ss  o f persons to which the person be lon gs ;

(3 ) an in v i t a t io n  to attend a meal o r s o c ia l event th a t

does not exceed $100 in  v a lu e  rece ived  by the person fo r  each meal o r 

event and tha t does not in  the aggregate exceed $250 in  va lu e  d u r in g  

the ca lenda r year from one person ; or

(4 ) g i f t s  from the pe rson 's  immediate fa m ily .

(c ) The commission may e s ta b lis h  p o l ic ie s  that l im i t  the extent 

to which persons to whom t h is  chapter a p p lie s  may accept the b e n e f its  

set out in  ( b ) ( 2 ) o f t h is  s e c t io n , or that re q u ire  p u b lic  o f f ic i a l s  to  

tu rn  over the b e n e f its  to the agency.

Sec. 2 4 .6 0 .0 9 0 . NEPOTISM. (a ) An in d iv id u a l who is  re la te d  to 

a member o f the le g is la t u r e  may not be employed in  the house in  which

the le g is la t o r  is  a member, by an agency o f the le g is la t u r e  estab­

lis h e d  under AS 2 4 .2 0 , o r in  the o ther house d u r in g  the in te r im  be­

tween se ss ion s . An in d iv id u a l who is  re la te d  to an employee o f the
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1 le g is la t u r e  may not be employed in  a p o s it io n  over which the employee

2 has supe rv iso ry  a u th o r it y . In  th is  sub sec tion , "an in d iv id u a l who is

3 re la te d  to" means a c h i ld ,  husband, w if e , m other, fa t h e r , s is t e r ,

4 b ro th e r , o r a permanent member o f the le g is la t o r 's  househo ld .

5 (b ) An in d iv id u a l is  not employed i f  no compensation is  rece ived

6 from the sta te  fo r  the serv ices p ro v id ed .

7 Sec. 2 4 .6 0 .1 0 0 . REPRESENTATION BY LEGISLATORS. (a ) Except: as

8 p rov ided  in  t h is  s e c t io n , a member o f the le g is la t u r e  o r a person

9 employed by an agency o f the le g is la t u r e  e s ta b lis h e d  under AS 24 .20

10 may not represent another person fo r  compensation be fo re  an agency,

11 boa rd , o r commission o f the s ta te .

12 (b ) A member o f the le g is la t u r e  may rep resent a c l ie n t  in

13 (1 ) an a c t io n  before  a court o f the s ta te ; o r

14 (2 ) a m atter which was pending at the time a person to whom

15 th is  chapter a p p lie s  assumes o f f ic e  o r is  employed.

16 (c ) A le g is la t o r  cannot avo id  a c o n f l ic t  o f in te re s t  under th is

17 sec tion  by w a iv in g  compensation fo r  re p re sen t in g  another person under

18 circumstances where compensation would o r d in a r i ly  be expected .

19 Sec. 2 4 .6 0 .1 1 0 . ACTION ON A CONFLICT OF INTEREST. A le g is la t o r

20 who has a c o n f l ic t  o f in te re s t  s h a l l im m ed iate ly

21 ( 1 ) re s ig n  the p o s it io n ;

22 ( 2 ) d iv e s t the in te re s t  that has re s u lte d  in  the c o n f l ic t

23 o r p o te n t ia l c o n f l ic t ;  or

24 (3 ) d is c lo se  the c o n f l ic t  o f in te re s t  in  the jo u rn a l o f the

25 app rop r ia te  body o r i f  the le g is la t u r e  .is not in  sess ion  to the com-

26 m iss io n  which s h a l l  m a in ta in  a p u b lic  record o f the d is c lo s u re  and

27 forward the d is c lo s u re  to the respec tive  house fo r  in c lu s io n  in  the

28 jo u rn a l fo r  the f i r s t  day o f the sess ion .

29 Sec. 2 4 .6 0 .1 2 0 . STATE PROPERTY AND FUNDS. A person to whom th is



h 0 ^
1 chapter a p p lie s  may not use sta te  p rope rty  o r funds fo r  p r iv a te  g a in

2 o r campaign purposes.

3 Sec. 2 4 .6 0 .1 3 0 . LEGISLATIVE ETHICS COMMISSION. (a )  There is

4 e s ta b lis h e d  w it h in  the le g is la t iv e  branch o f the sta te  government the

5 L e g is la t iv e  E th ic s  Commission.

6 (b ) Tne commission cons ists  o f seven members appo in ted  as fo l-

7 lows:

2 ( 1 ) the p re s id e n t o f the senate s h a l l  appo in t one member to

9 the commission from the senate w ith  the concurrence by r o l l  c a l l  vote

10 o f 'th re e - fo u r th s  o f  the f u l l  membership o f the senate ;

11 — ---- (2 ) the speaker o f the house o f re p re sen ta t iv e s  s h a l l

12 appo in t one member to the commission from the house o f re p re sen ta t iv e s

13 w ith  the concurrence by r o l l  c a l l  vote o f th fe e - fo u r th ^  o f the f u l l
C __

IV membership o f the house;

15 (3 ) the p re s id en t o f the senate s h a l l appo in t to the cora-

16 m iss io n  two persons who are c it iz e n s  o f the U n ited  States and re s i-

17 dents o f the sta te  w ith  the concurrence by r o l l  c a l l  vote o f (^two -1
18 .^ f f i i r d s  o f the f u l l  membership o f the senate ;

19 (4 ) the speaker o f the house o f re p re sen ta t iv e s  s h a l l

20 appo in t to the commission two persons who are c it iz e n s  o f the Un ited

21 States and re s id en ts  o f the state  w ith  the concurrence by r o l l  c a l l

22 vote o f tw o-th irds o f the f u l l  membership o f the house;

23 (5 ) one member o f the commission s h a l l  be a form er le g is la -

24 to r  o f the sta te  who is  appo inted by the o ther members o f the commis-

25 s io n . ^

26 (c ) No more than fo u r members o f the commission may be members

27 o f the same p o l i t i c a l  p a rty  or re s id en ts  o f the same borough o r o f the

28 unorgan ized borough .

29 (d ) The members o f the commission s h a l l  e le c t a c h a ir  and v ic e ­
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c h a ir  and may e le c t  o the r o f f ic e r s . Those members o f the commission 

who are members o f the le g is la t u r e  may not serve as c h a ir  or v ic e ­

c h a ir .

(e ) The term o f o f f ic e  o f a p u b lic  member o f the commission is  

fo u r years from February 1 o f the year o f appointment and u n t i l  a 

successor is  appo in ted and q u a l i f ie s .  A le g is la t o r  appo in ted to the 

commission may not serve beyond the e x p ir a t io n  o f the le g is la t iv e  term 

o f o f f ic e .  A commission member may not serve more than one f u l l  term .

( f )  A member o f the commission may not

(g ) The p ro v is io n s  o f ( f )  o f th is  sec t ion  do not app ly  to the

members o f the commission appo in ted under ( b ) ( 1 ) and (2 ) o f th is  

s e c t io n .

(h ) A vacancy on the commission s h a l l  be f i l l e d  under (b ) o f

th is  sec t io n  fo r  the ba lance o f the term .

( i )  The commission may contract fo r  p ro fe s s io n a l se rv ices and

may employ s t a f f  as i t  considers necessary . A member o f the commis­

s io n  may not serve on the s t a f f  o f the commission.

( j )  A member o f the commission rece ives no com peria tion  fo r

se rv ice  on the commission. Members o f the commission a .e  e n t it le d  to 

t r a v e l expenses and per diem au tho rized  by law fo r  members o f boards 

and commissions under AS 3 9 .2 0 .1 8 0 , but a member o f the commission who 

is  a le g is la t o r  -s not e n t it le d  to t r a v e l expenses and per diem from 

the commission i f  the le g is la t o r  is  re c e iv in g  t r a v e l expenses and per 

diem as a le g is la t o r .

Sec. 2 4 .6 0 .1 4 0 . DUTIES OF THE COMMISSION. The commission s h a l l

( 1 ) h o ld  o r seek e le c t iv e  o f f ic e ;

( 2 ) be an o f f ic e r  o f a p o l i t ic a l  p a rty , p o l i t i c a l  commit­

te e , o r g roup ; or

(3 ) lo bby .
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1 ( 1 ) adopt re g u la t io n s  to f a c i l i t a t e  the re c e ip t  o f

2 in q u ir ie s  and prompt r e n d it io n  of i t s  o p in io n s ;

3 (2 ) recommend le g is la t io n  to the le g is la t u r e  the commission

4 considers d e s ira b le  o r necessary to promote and m a in ta in  h ig h  stan-

3 dards o f e th ic a l conduct in  government;

6 (3) subpoena w itnesses , a dm in is te r o a ths , and take te s t i-

7 mony r e la t in g  to matters be fore  the commission, and may re q u ire  the

8 p roduc tion  fo r  exam ination  o f any books o r papers r e la t in g  to any

9 m atter under in v e s t ig a t io n  before the commission;

10 (4 ) p u b lis h  sem i-annual summaries o f d e c is io n s , adv iso ry

11 o p in ions  and in fo rm a l adv iso ry  o p in io n s , w ith  s u f f ic ie n t  d e le t io n s  in

12 the summaries to prevent d is c lo s in g  the id e n t it y  o f the persons in-

13 vo lved  in  the dec is io n s  or o p in ions  which have remained c o n f id e n t ia l .

14 Sec. 2 4 .6 0 .1 5 0 . ADVISORY OPINIONS. The commission s h a l l  issue

15 an adv iso ry  o p in io n  on the request o f a person to whom the chapter

16 a p p lie s  as to whether the fac ts  and circumstances o f a p a r t ic u la r  case

17 c o n s t itu te  a v io la t io n  o f e th ic a l standards . I f  an adv iso ry  o p in io n

18 is  not issued w it h in  30 days a f te r  the request is  f i l e d  w ith  the

19 commission, the fac ts  and circumstances o f the p a r t ic u la r  case do not

20 co n s t itu te  a v io la t io n  o f the e th ic a l s tandards . The o p in io n  issued

21 o r considered issued is  b ind in" , on the commission and in  any s ibse-

22 quent proceedings concern ing the fac ts  and circumstances o f th  par-

23 t ic u la r  case un less m a te r ia l fac ts  were om itted o r m isstated  in  the

24 request fo r  the adv iso ry  o p in io n . Except as p rov ided  in  th is  chanter

25 an adv iso ry  o p in io n  is  c o n f id e n t ia l but may be made p u b l ic  i f  a

26 w r it te n  reouest by the person who requested the o p in io n  is  f i l e d  w ith

27 the commission.

28 Sec. 2 4 .6 0 .1 6 0 . COMPLAINTS. (a ) The commission may i n i t i a t e ,

29 rece ive  and cons ide r com pla in ts a l le g in g  a v io la t io n  o f t h is  chap te r.



1 (b ) Before the commission may exe rc ise  power au tho rize d  in  (c )

2 o f t h is  s e c t io n , the commission s h a l l  by re s o lu t io n , supported by a

3 vote o f th ree  members o f the commission, d e f in e  the nature  and scope

4 of the in q u ir y .

5 (c ) The commission may in v e s t ig a te  a v io la t io n  o f t h is  chapter

6 in  a proceed ing begun w it h in  fo u r years a f t e r  the a lle g e d  v io la t io n

7 occurs and w it h in  one year a f te r  te rm in a t io n  o f state  s e rv ic e . Noth-

8 in g  in  t h is  subsection  bars proceedings a ga in s t a person who by fraud

9 prevents d iscove ry  o f a v io la t io n  o f th is  chapte r. A proceed ing is

10 commenced by the f i l i n g  o f a com pla int w ith  the commission. No com-

11 p la in t ,  o the r than a compla int in i t ia t e d  by f iv e  or more members o f

12 the commission may be rece ived  w it h in  a p e r io d  o f 60 days p reced ing a

. . .  , n *. • 7 zShtS13 sta te  p rim ary  o r gene ra l e le c t io n .

14 (d ) A com p la in t s h a l l be in  w r it in g  and s igned  under oath by the

15 person making the com p la in t . A com pla int may a ls o  be in i t ia t e d  by

16 th ree  or more members o f the commission. The commission s h a l l  n o t if y

17 in  w r it in g  each person a ga in s t whom a com pla int is  rece ived  and a f fo rd

18 the person an oppo rtun ity  to e x p la in  the conduct a lle g e d  to be a

19 v io la t io n  o f t h is  chap te r. I f  the commission determ ines tha t a com-

20 p la in t  does not conta in  a lle g a t io n s  o f fac ts s u f f ic ie n t ,  i f  the a l-

21 leged  fac ts  are treated  as t ru e , to co ns t itu te  a v io la t io n  o f th is

22 chapter the commission s h a l l summarily d ism iss the com p la in t .

23 (e ) The commission s h a l l in v e s t ig a te  the charges f i l e d  under

24 th is  sec t io n  and issue  an adv iso ry  o p in io n  to the person a lle g e d  ‘•o

25 have v io la t e d  a p ro v is io n  o f th is  chapte r. The commission s h a l l

26 in v e s t ig a te  a l l  com pla ints on a c o n f id e n t ia l b a s is . I f  the adv iso ry

2 ? o p in io n  in d ie  3. ties 3 probob 10 v io  lotr io n , *rhe person n on in s  tr who*!1 trbo

28 com p la in t was made may request a fo rm a l o p in io n  or comply w ith  the

29 adv iso ry  o p in io n . I f  the person f a i l s  to comply w ith  the fJ v is o ry



1 o p in io n  or i f  a m a jo r it y  o f the members o f the commission determ ine

2 that there is  p robab le  cause fo r  b e l ie f  that a v io la t io n  o f t h is

3 chapter has occurred , the commission s h a l l  f i l e  a com p la in t a ga in s t

4 the person charged w ith  a v io la t io n  o f t h is  chapter and the com pla int

5 and statement o f the a lle g e d  v io la t io n  s h a l l  be p e rs o n a lly  served on

6 the person charged . The a lle g e d  v io la t o r  has 20 days a f t e r  se rv ic e  o f

7 the com pla int and statement to respond in  w r it in g  to the commission.

8 ( f )  The commission may set a time and p lace  fo r  a h e a r in g  w ith

9 no t ic e  to the com p la inan t, i f  any , and to the person charged w ith  a

10 v io la t io n  o f t h is  chap te r . A re p re sen ta t iv e  o f the commission and the

11 person charged w ith  a v io la t io n  o f th is  chapter s h a l l  have an oppor-

12 tu n ity  to be hea rd , to subpoena w itnesses and re q u ire  the p roduc t io n

13 o f books o r papers r e la t in g  to the p roceed ings , to be represented by

14 counse l, and to have the r ig h t  o f c ross-exam ination . Each w itness

15 s h a l l  t e s t if y  under oa th . The hea rin gs  are c losed to the p u b lic

16 un less the person charged w ith  a v io la t io n  o f t h is  chapter requests an

17 open h e a r in g . The commission is  not bound by the ru le s  o f evidence

18 but the c om ris s io n 1s f in d in g s  must be based upon competent and sub-

19 s t a n t ia l ev idence . The testimony taken at the h e a r in g  s h a l l  be ->e-

20 corded and evidence s h a l l  be m a in ta in ed . The testim ony and evidence

21 is  a v a ila b le  on ly  to the i t a f f  o f the commission and to the person

22 charged w ith  a v io la t io n  o f t h is  chapte r. I f  the person charged w ith

23 the v io la t io n  o f a p ro v is io n  o f th is  chapter requests a copy o f the

24 t r a n s c r ip t  o f tes tim ony , the copy s h a l l  be fu rn ish e d  by the commission

25 w ithou t charge .

26 (g ) A d e c is io n  o f the commission s h a l l  be in  w r it in g  and s igned

27 by fo u r or more members o f the commission. Each d e c is io n  o f the

28 commission must be accompanied by a w r it te n  o rde r o f the commission

29 de te rm in in g  tha t a v io la t io n  o f th is  chapter e x is ts  o r does not e x is t .



The o rde r is  con fined  to th is  d e te rm in a t io n . Th is o rde r is  a p u b l ic  

reco rd .

(h ) I f  the commission issues a d e c is io n  tha t a member o f th e  

le g is la t u r e  has v io la t e d  a p ro v is io n  o f t h is  chapter o r tha t a le g is ­

la t o r  has d e c lin e d  o r f a i le d  to cooperate w ith  the commission, i t  

s h a l l  re fe r  the d e c is io n  to the p re s id in g  o f f ic e r s  o f the le g is la t u r e .  

The d e c is io n  s h a l l  c on ta in  a statement o f the fac ts  determ ined to  

c o n s t itu te  the v io la t io n  o r the f a i lu r e  to cooperate and may con ta in  

recommendations concern ing any p e n a lt ie s  the le g is la t u r e  may la w fu l ly  

impose in c lu d in g  im p o s it io n  o f c i v i l  p e n a lt ie s  in  an amount not to 

exceed $25 ,000 , d ivestment of the in t e r e s t , re p ay in g  p r o f i t s ,  censure , 

removal from committee assignm ents , te rm in a t io n  o f le g is la t iv e  p r i v i ­

le g e s , or e x p u ls io n . The commission s h a l l  make the d e c is io n  p u b lic  30 

days a f t e r  the r e f e r r a l .  Days d u r in g  which the le g is la t u r e  is  not in  

sess ion  ma., not be counted in  de te rm in in g  the 30-day p e r io d . The 

le g is la t u r e  s h a l l  act on the d e c is io n  as i t  cons iders a p p ro p r ia te .

( i )  I f  fo u r members o f the commission agree to a d e c is io n  that a 

former member o f the le g is la t u r e  or an employee o r a former employee 

o f a le g is la t o r  o r o f an agency o f the le g is la t u r e  has v io la t e d  a 

p ro v is io n  o f t h is  chap te r , the commission s h a l l issue  a p u b lic  s ta te ­

ment o f i t s  d e c is io n  30 days a f t e r  the date o f the d e c is io n . The 

le g is la t u r e  s h a l l  act on the d e c is io n  as i t  considers a p p ro p r ia te . In  

the case of an employee the ac t io n  may in c lu d e  suspens ion , dem otion , 

o r d is m is s a l.

( j )  A commission member o r in d iv id u a l who d iv u lg e s  in fo rm a t io n  

concern ing a charge be fore  the f i l i n g  o f a com pla int by the commis­

s io n , excepc as pe rm itted  by t h is  c 'nap .e r, is  ot

Sec. 2 4 .6 0 .1 7 0 . DEFINITION. In  th is  chap te r , "commission" means

c o n f id e n t ia l in fo rm a t io n  under AS 1 1 .5 6 .8 6 0 .



1 the L e g is la t iv e  E th ic s  Commission.

2 * Sec. 2 . Section 2 4 .6 0 .1 30  and Sec. 24.60-140 enacted in  sec . 1 o f

3 t h is  Act take e f fe c t  im m ed ia te ly  m  accordance w ith  AS 0 1 .1 0 .0 7 0 (c ) .
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O f f e r e d  i n  t h e  S E N A T E

T O :  C S S S  2 5 7  ( S t a t e  A f f a i r s )

3 y  t h e  S t a t e  A f f a i r s  C o m m i t t e e

P a g e  12, l i n e  10 t h r o u g h  p a g e  15, l i n e  11:

D e l e t e  a l l  m a t e r i a l  a n d  i n s e r t

" S e c .  2 4 . 6 0 . 1 3 0 .  P R O C E E D I N G S  3 E F 0 R E  T H E  C O M M I S S I O N .  (a) T h e  

c o m m i s s i o n  n a y  i n i t i a t e ,  r e c e i v e  a n d  c o n s i d e r  c o m p l a i n t s  a l l e g i n g  a 

v i o l a t i o n  o f  t h i s  c h a p t e r .

(b) T h e  c c n n i 3 s i o n  n a y  i n v e s t i g a t e  a  v i o l a t i o n  o f  this c h a p t e r  

i n  a p r o c e e d i n g  b e g u n  w i t h i n  f o u r  y e a r s  a f t e r  t h e  a l l e g e d  v i o l a t i o n  

o c c u r s  a n d  w i t h i n  o n e  y e a r  a f t e r  t e r m i n a t i o n  o f  s t a t e  s e r v i c e .  N o t h ­

i n g  in t h i s  s u b s e c t i o n  b a r s  p r o c e e d i n g s  a g a i n s t  a p e r s o n  w h o  b y  f r a u d  

p r e v e n t s  d i s c o v e r y  o f  a v i o l a t i o n  o f  t h i s  c h a p t e r .

(c) B e f o r e  t h e  c o m m i s s i o n  m a y  e x e r c i s e  p o w e r  a u t h o r i s e d  i n  t h i s  

s e c t i o n ,  t h e  c o m m i s s i o n  s h a l l  b y  r e a o l u t i o n ,  s u p p o r t e d  b y  a  n a j o r i t y  

v o t e  o f  t h e  f u l l  m e m b e r s h i p  o f  t h e  c o m m i s s i o n ,  d e f i n e  t h e  n a t u r e  a n d  

s c o p e  o f  t h e  i n q u i r y .  T h e  c o m m i s s i o n  s h a l l  i n v e s t i g a t e  a l l  c o m p l a i n t s  

o n  a c o n f i d e n t i a l  b a s i s .

(d) A  p r o c e e d i n g  is c o m m e n c e d  b y  t h e  f i l i n g  o f  a  c o m p L a i n t  w i t h  

t h e  c o m m i s s i o n .  A  c o m p l a i n t  m a y  b e  i n i t i a t e d  b y  a p r i v a t e  p e r s o n  o r  

b y  t h r e e  o r  m o r e  m e m b e r s  of t h e  corotnission. A  c o m p l a i n t  s h a l l  b e  i n  

w r i t i n g  a n d  s i g n e d  u n d e r  o a t h  by t h e  p e r s o n  m a k i n g  t h e  c o m p l a i n t .  N o  

c o m p l a i n t ,  o t h e r  t h a n  n c o m p l a i n t  i n i t i a t e d  by f i v e  o r  m o r e  n e u o e r 3 of 

t h e  c o m m i s s i o n  n a y  b e  r e c e i v e d  w i t h i n  ;j p e r i o d  o f  bl) d a y s  p r e c e d i n g  a 

s t a t e  p r i m a r y  o r  g e n e r a l  e l e c t i o n .



(e) T h e  c o m m i s s i o n  s h e l l  n o t i f y  in w r i t i n g  e a c h  p e r s o n  a g a i n s t  

w h o a  a  c o m p l a i n t  is r e c e i v e d  a n d  a f f o r d  t h e  p e r s o n  a n  o p p o r t u n i t y  to 

e x p l a i n  t h e  c o n d u c t  a l l e g e d  to b e  a  v i o l a t i o n  o f  t h i s  c h a p t e r .  I f  the 

c o m i s s i o n  d e t e r m i n e s  t h a t  a  c o m p l a i n t  d o e s  n o t  c o n t a i n  a l l e g a t i o n s  of 

f a c t s  s u f f i c i e n t ,  i f  t h e  a l l e g e d  f a c t o  a r e  t r e a t e d  a s  t r u e ,  to c o n s t i­

t u t e  a  v i o l a t i o n  o f  t h i s  c h a p t e r  t h e  c o m m i s s i o n  m a y  s u m m a r i l y  d i s m i s s  

t h e  c o m p l a i n t .

(f) T h e  c o m m i s s i o n  s h a l l  i n v e s t i g a t e  t h e  c h a r g e s  f i l e d  u n d e r  

t h i s  s e c t i o n  a n d  i s s u e  an a d v i s o r y  o p i n i o n  to t h e  p e r s o n  a l l e g e d  to 

h a v e  v i o l a t e d  a  p r o v i s i o n  o f  t h i s  c h a p t e r .

(g) If t h e  c o m m i s s i o n  d e t e r m i n e s  t h a t  a p r o b a b l e  v i o l a t i o n  

e x i s t s  c h a t  c a y  b e  c o r r e c t e d  b y  a c t i o n  o f  t h e  p e r s o n  a n d  t h a t  d o e s  n o t  

w a r r a n t  s a n c t i o n s  o c h e r  t h a n  c o r r e c t i o n ,  t h e  a d v i s o r y  o p i n i o n  s h a l l  

r e c o m m e n d  c o r r e c t i v e  a c t i o n .  T h e  p e r s o n  a g a i n s t  w h o m  the c o m p l a i n t  

w a s  m a d e  m a y  c o m p l y  w i t h  t h e  o p i n i o n  o r  m a y  r e q u e s t  a h e a r i n g  b e f o r e  

t h e  c o m m i s s i o n .  A f t e r  t h e  h e a r i n g  t h e  c o m m i s s i o n  n a y  a m e n d  o r  a f f i r m  

t h e  a d v i s o r y  o p i n i o n .

(h) I f  t h e  p e r s o n  f a i l s  to c o m p l y  w i t h  t h e  a d v i s o r y  o p i n i o n  n r  

i f  a m a j o r i t y  o f  t h e  m e m b e r s  o f  t h e  c o m m i s s i o n  d e t e r m i n e  t h a t  t h e r e  is 

p r o b a b l e  c a u s e  f o r  b e l i e f  t h a t  a v i o l a t i o n  o f  t h i s  c h a p t e r  t h a t  m a y  

n o t  b e  c o r r e c t e d  u n d e r  (g) o f  t h i s  s e c t i o n  h a s  o c c u r r e d ,  t h e  c o m m i a -  

a i o n  s h a l l  f o r m a l l y  c h a r g e  the p e r s o n .  T h e  c h a r g e  a n d  s t a t e m e n t  o f  

t h e  a l l e g e d  v i o l a t i o n  s h a l l  b e  p e r s o n a l l y  s e r v e d  o n  t h e  p e r s o n  

c h a r g e d .  T h e  a l l e g e d  v i o l a t o r  h a s  20 d a y s  a f t e r  s e r v i c e  o f  t h e  c h a r g e  

a n d  s t a t e m e n t  to r e s p o n d  in w r i t i n g  to the c o m m i s s i o n .

(i) T h e  c o m m i s s i o n  m a y  s e t  a t i n e  a n d  p l a c e  f o r  a h e a r i n g  b e f o r e



t h e  c o m m i s s i o n  w i t h  n o t i c e  to t h e  compl a i n a n t : ,  i f  a n y ,  a n d  to t h e  

p e r s o n  c h a r g e d  w i t h  .1 v i o l a t i o n  o f  t h i s  c h a p t e r .  A  r e p r e s e n t a t i v e  o f  

c h e  c o m m i s s i o n  a n d  t h e  p e r s o n  c h a r g e d  w i t h  a v i o l a t i o n  o f  t h i s  c h a p t e r  

s h a l l  h a v e  a n  o p p o r t u n i t y  to b e  h e a r d ,  to s u b p o e n a  w i t n e s s e s  a n d  

r e q u i r e  t h e  p r o d u c t i o n  o f  b o o k s  o r  p a p e r s  r e L a t i n g  to t h e  p r o c e e d i n g s ,  

to b e  r e p r e s e n t e d  b y  c o u n s e l ,  r n d  to h a v e  t h e  r i g h t  o f  c r o s s - e x a m i n a­

tion. E a c h  w i t n e s s  s h a l l  t e s t i f y  u n d e r  o a t h .  H e a r i n g s  a r e  c l o s e d  to 

t h e  p u b l i c  u n l e s s  t h e  p e r s o n  c h a r g e d  w i t h  a v i o l a t i o n  of c h i n  c h a p t e r  

r e q u e s t s  a n  o p e n  h e a r i n g .  T h e  c o m m i s s i o n  is n o t  b o u n d  b y  t h e  r u l e s  of 

e v i d e n c e  b u t  t h e  c o m m i s s i o n ’s f i n d i n g s  m u s t  b e  b a s e d  u p o n  c o m p e t e n t  

a n d  s u b s t a n t i a l  e v i d e n c e .  T e s t i m o n y  t a k e n  a t  t h e  n e a r i n g  s h a l l  b e  r e­

c o r d e d  a n d  e v i d e n c e  s h a l l  b e  m a i n t a i n e d .  T h e  t e s t i m o n y  a n d  e v i d e n c e  

is a v a i l a b l e  o n l y  to the c o m m i s s i o n  a n d  i t s  s t a f f  a n d  to t h e  p e r s o n  

c h a r g e d  w i t h  a  v i o l a t i o n  o f  t h i s  c h a p t e r .  If the p e r s o n  c h a r g e d  w i t h  

t h e  v i o l a t i o n  o f  a p r o v i s i o n  o f  t h i s  c h a p t e r  r e q u e s t s  a c o p y  o f  t h e  

t r a n s c r i p t  o f  t e s t i m o n y ,  t h e  c o p y  s h a l l  b e  f u r n i s h e d  b y  the c o m m i s s i o n  

w i t h o u t  c h a r g e .

(j) A  d e c i s i o n  o f  t h e  c o m m i s s i o n  s h a l l  b e  i n  w r i t i n g  a n d  s i g n e d  

b y  f o u r  o r  m o r e  m e m b e r s  o f  t h e  c o m m i s s i o n .  E a c h  d e c i s i o n  o f  the 

c o m m i s s i o n  m u s t  b e  a c c o m p a n i e d  b y  a w r i t t e n  o r d e r  o f  t h e  c o m m i s s i o n  

d e t e r m i n i n g  t h a t  a v i o l a t i o n  o f  t h i s  c h a p t e r  e x i s t s  o r  d o c 3 n o t  c x i 3t. 

T h e  o r d e r  is c o n f i n e d  to t h i s  d e t e r m i n a t i o n .  T h i 3 o r d e r  is a p u b l i c  

r e c o r d .

(10 I.C t h e  c o m m i s s i o n  i s s u e s  a d e c i s i o n  f i n d i n g  t h a t  a n e m o e r  of 

t h e  l e g i s l a t u r e  h a s  v i o i a t e c  a p r o v i s i o n  01 t h i s  c h a p t e r  o r  t h a t  a 

l e g i s l a t o r  h a s  d e c l i n e d  cr f a i l e d  to c o o p e r a t e  w i t h  the oooniasiori, it



s h a l l  r e f e r  t h e  d e c i s i o n  to t h e  p r e s i d i n g  o f f i c e r s  o f  t h e  l e g i s l a t u r e .  

T h e  d e c i s i o n  s h a l l  c o n t a i n  a  s t a t e m e n t  o f  t h e  f a c t s  d e t e r m i n e d  to 

c o n s t i t u t e  t h e  v i o l a t i o n  o r  t h e  f a i l u r e  to c o o p e r a t e  a n d  n a v  c o n t a i n  

r e c o m m e n d a t i o n s  c o n c e r n i n g  a n y  p e n a l t i e s  t h e  l e g i s l a t u r e  n a v  l a w f u l l y  

i n p o s e  i n c l u d i n g  i n p o s i t i o n  o f  c i v i l  p e n a l t i e s  i n  a n  a m o u n t  n o t  to 

e x c e e d  9 2 5 , 0 0 0 ,  r e q u i r e d  d i v c s t u r e  o f  t h e  i n t e r e s t ,  r e p a y i n g  p r o f i t s ,  

c e n s u r e ,  .removal f r o m  c o m m i t t e e  a s s i g n m e n t s ,  t e r m i n a t i o n  o r  l e g i s l a­

t i v e  p r i v i l e g e s ,  o r  e x p u l s i o n .  T h e  c o m m i s s i o n  s h a l l  m a k e  t h e  d e c i s i o n  

p u b l i c  3 0  d a y s  a f t e r  the r e f e r r a l .  D a y s  d u r i n g  w h i c h  t h e  l e g i s l a t u r e  

is n o t  i n  s e s s i o n  m a y  n o t  b e  c o u n t e d  i n  d e t e r m i n i n g  t h e  3 0 - d a y  p e r i o d .  

T h e  l e g i s l a t u r e  s h a l l  a c t  o n  t h e  d e c i s i o n  a s  it c o n s i d e r s  a p p r o p r i a t e .

(1) If t o u r  m e m b e r s  o f  t h e  c o m m i s s i o n  a g r e e  to a d e c i s i o n  t h a t  a 

f o r m e r  m e m b e r  o f  t h e  l e g i s l a t u r e  o r  a n  e m p l o y e e  o r  a f o r m e r  e m p l o y e e  

o f  a l e g i s l a t o r  o r  o f  a n  a g e n c y  o f  t h e  l e g i s l a t u r e  h a s  v i o l a t e d  a 

p r o v i s i o n  o i  t h i 3  c h a p t e r ,  t h e  c o m m i s s i o n  s h a l l  i s s u e  a p u b l i c  s t a t e­

m e n t  o f  i t s  d e c i s i o n  30 d a y s  a f t e r  t h e  d a t e  o f  t h e  d e c i s i o n .  T h e  

l e g i s l a t u r e  s h a l l  a c t  o n  t h e  d e c i s i o n  a s  it c o n s i d e r s  a p p r o p r i a t e .  In 

t h e  c a s e  o f  a n  e m p l o y e e  t h e  a c t i o n  m a y  i n c l u d e  s u s p e n s i o n ,  d e m o t i o n ,  

o r  d i s m i s s a l .  T h e  e m p l o y e e  is e n t i t l e d  to a h e a r i n g  b e f o r e  f i n a l  

a c t i o n  is t a k e n .

(m) A  c o m m i s s i o n  m e m b e r  o r  m e m b e r  o f  t h e  co m r n i s s i o n  s t a f f  w h o  

d i v u l g e s  i n f o r m a t i o n  c o n c e r n i n g  a p r o c e e d i n g ,  e x c e p t  a a  p e r m i t t e d  b y  

t h i s  c h a p t e r ,  is g u i l t y  o f  a c l a s s  A  m i s d e m e a n o r .

I
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SB 257 :  A n a l y s i s  by S e c t i o n

Sec. 24 .60.010 LEGISLATIVE FINDINGS AND PURPOSE

Cojprne n t a r v : The language in this section is generally good.
H o w e v e r ,  as the n e w  c h a p t e r  w i l l  a p p l y  to e m p l o y e e s  of the 
l e g i s l a t u r e  as w e l l  as l e g i s l a t o r s ,  I w o u l d  a m e n d  it as 
f o l l o w s :

a7

C

h) F u r t h e r  A m e n d m e n t : To the end of this s e c t i o n  add the
f o l lowing' s e n t e n c e :  This c h a p t e r  sh a l l  be l i b e r a l l y
construed to promote high standards of ethical conduct 
in the l e g i s l a t u r e .”

T h e  a d d i t i o n  of t h i s  s e n t e n c e  w o u l d  p r o v i d e  t h e  
c o m m i s s i o n  and courts latitude in interpreting whether 
or not a situation violates the intent of the law, even 
if it d o e s  not s p e c i f i c a l l y  v i o l a t e  the l e t t e r  of the 
l a w .

Traditionally, ethics laws are defined broadly to allow 
reasonable application of general principles to specific 
s i t u a t i o n s .  T h i s  c l a u s e  is d e s i g n e d  for' that p u r p o s e  
and has p r o v e n  to be a v a l u a b l e  aid to the a p p l i c a t i o n  
and enfo r c e m e n t  of ethics legislation. It is especially 
u s e f u l  to the c o u r t s  w h e n  a c o m m i s s i o n  d e c i s i o n  is 
appealed based on the la'hguage of the law.

Sec, 24.60.020 A P PLICABILITY

a) S u b . S e c . (b) is amended Jlq read : {Lines 11-12}

The p r o v i s i o n s  of this c h a p t e r  { s p e c i f i c a l l y  r e p e a l )  
supercede the provisions of the c o m m o n  law relating to 
legislative conflict of . . .

{Lines 15-16}: '{They do not...} Nothing I n  this chapter

.sJiall £X£JDiq£ .any Rs.L5.sm Hearn iapjacabi.£ nuayisjLenn o X
a n u  n f h o r  1 a u c  f t f  "t" H  n d  Q t . a h p  .
jr-« t jt .r.if.r i , jfc.v ; ,  juju -r.« un.t.

CniniDSliinry: It is not p o s s i b l e  to r e p e a l  c o m m o n  law. In 
a d d i t i o n ,  t h i s  s u b s e c t i o n ,  (b), is p r o b a b l y  u n n e c e s s a r y  as 
specific law always supercedes general law.

LjLras .3 5-.1.5. i r e  a m e n d e d  tn r e a d : L e g i s l a t o r s  and
l e g i s l a t i v e  e m p l o y e e s  m u s t  avoid c o n d u c t  that even 
a p p e a r s  to v i o l a t e  the tru s t  the p e o p l e  h a v e  p l a c e d  in 
t h e m .  To e n s u r e  and! p r e s e r v e  p u b l i c  c o n f i d e n c e ,  
l e g i s l a t o r s  .and l e g i s l a t i v e  e m p l o y e e s  s h o u l d  h a v e  the 
benef i't of specific s t a ndards to _guide _their conduct^



Ill Sec, 2 4 .60.,:,030 CONFLICTS 0£ INTEREST

2 ) Sn^. S e c ,, i_a_I .ame n d e d to r e a d : A p e r s o n  to w h o m  
t h i s  c h a p t e r  a p p l i e s  m a y  not use p u b l i c  o f f i c e  for 
p r i v a t e  a d v a n c e m e n t  or gain, for tfte a d v a n c e m e n t  or 
. g a i n  o f  ijie. n e n s o n i s  i m m e d i a t e  Xsinily.,. s .n  
PJ~ga.ni2 s_tJLQ.n with w hich the person i n  associated^

b) i u S ^ C j .  i_kl i s  . a m e n d e d  tn j;.£ad: A c o n f l i c t  of
i n t e r e s t  i n  i e n m n n  i n  e x i s t  { e x ists} w h e n  a p e r s o n  to
w h o m  this c h a p t e r  a p p l i e s  has d i s c r e t i o n  to take or
w i t h h o l d  official action or'Q}o&'£t‘ influence which could 
substantially benefit or harm’ a.financial matter wh i c h  

t h e  person,, j J ^ - n ^ r X n n i s / --XainiJtefjsse^iji
n n n  in, i n n n c  i n n i d  
I h-te BSC'S t.

c) ) S.e..c_,. I c l  i n  n n n n n l n i  a n d  r e p l a ced wjL&Ji: (c) a
p e r s o n  to w h o m  this c h a p t e r  a p p l i e s  shall not a c q u i r e  
financial interests in any business or other undertaking ft 
w h i c h  the p e r s o n  has r e a s o n  to b e l i e v e  m a y  be d i r e c t l y  
involved in official action to be taken by the person.

d) Sub.. Sec. (d ) i n  r e p e a l e d and r e p l a c e d w i t h : (c) f r o m
the bill as written.

c) Need to add (e ) : (d) as bill is written.

C n m i D n n i i r i :  T h e  p r o p o s e d  a m e n d m e n t s  a r e  f a i r l y  s e l f
explanatory. The suggested added provision (c) is c o m m o n  to 
ethics legislation and is intended to prohibit self-dealing 
c o n d u c t  s u c h  as w a s  p o s s i b l y  d e m o n s t r a t e d  in the I s a b e l l e  
Pa s s  s i t u a t i o n  of last session. This c l a u s e  is i n t e n d e d  to 
d r a w  a d i s t i n c t i o n  b e t w e e n  e x i s t i n g  c o n f l i c t s  which, in a 
state with as small a population as Alaska, often can not be 
avoided and the intentional e s tablishment of a conflict by a
public official for the purpose of priv-ate gain.

• ’»

The key p h r a s e s  in this c l a u s e  are " d i r e c t l y  i n v o l v e d "  and 
" o f f i c i a l  a c t i o n " .  T h e s e  s h o u l d  and c a n  be c a r e f u l l y  
d e f i n e d .  A l e g i s l a t o r  w o u l d  not as a r e s u l t  of this c l a u s e  
be prohibited from acquiring a business or financial interest 
w h i c h  at s o m e  p o i n t  in the f u t u r e  m a y  be a f f e c t e d  by the 
l e g i s l a t o r s  vote. A vote w o u l d  not c o n s t i t u t e  " d i r e c t  
involvement" or "official action" as intended by the clause.

H o w e v e r ,  a l e g i s l a t o r  could not, if this c l a u s e  is a d o p t e d ,  
acquire a financial interest and then as a function of his or 
her official position direct the state to transact with that
b u s i n p s s  i n t e r e s t .



IV Sec. 24.60.040 CONTRACTS

C o m m e n t a r y : The wording of the prohibitions established in
this section is good and most areas are sufficiently covered 
to prevent self-dealing by public officials. The requirement 
of o p e n - c o m p e t i t i v e  b i d d i n g  on s u b s t a n t i a t i v e  c o n t r a c t s  
s h o u l d  s u b s t a n t i a l l y  e n h a n c e  t h e  p u b l i c  p e r c e p t i o n  of 
legislative integrity.

F u r t h e r ,  b e c a u s e  of t h e s e  s p e c i f i c  g u i d e l i n e s ,  p u b l i c  
o f f i c i a l s  w i l l  e n j o y  the s a m e  p r i v i l e g e s  as the g e n e r a l  
p u b l i c  in r e g a r d  to S t a t e  c o n t r a c t s .  T h i s  is an i m p o r t a n t  
c o n s i d e r a t i o n  g i v e n  t h e  p a r t  t i m e  n a t u r e  of A l a s k a ' s  
" c i t i z e n "  l e g i s l a t u r e  a n d  g i v e n  t h e  l e v e l  of S t a t e  
i n v o l v e m e n t  in the economy.

0th.gJ- c_o.mjn.en.tg S e c . 2 4 . 6 0 . 0 4 0 :

a) Does the definition of "contract" include leases? Some 
s t a t e s  spe c i fTc~a~l"l'y— ref-er-e nc-e— te-a-s'e-s— â s w e T l  a~s^ 
contracts (eg - Wisconsin).

b) D o e s  a p e r s o n  h a v e  an i n t e r e s t  " i n d i r e c t l y "  if an 
i m m e d i a t e  f a m i l y  m e m b e r  or a s s o c i a t e d  o r g a n i z a t i o n  
qualifies under Subsection (A)? If not, perhaps wording 
should De added similar to suggested a m e ndments to Sec. 
24.60.030 (CONFLICTS OF INTEREST).

c) The d e f i n i t i o n  of "an i n t e r e s t  in a sta t e  c o n t r a c t "  as 
defined in (a) is perhaps to generous. Maybe a straight 
10% figure should be adopted.

S o m e  s t a t e s ,  l i k e  H a w a i i  f o r  e x a m p l e ,  q u a l i f y  
restrictions on state contracts based on a "controlling 
i n t e r e s t "  w h i c h  is d e f i n e d  as: "an i n t e r e s t  in a
b u s i n e s s  or other u n d e r t a k i n g  w h i c h  ?.a s u f f i c i n e t  in 
fact to control, whether the interest be greater or less 
than fifty percent."

\v
d) S o l e S o u rce C o n t r a c t s : the bill as w r i t t e n  does not

include a provision allowing the State to circumvent the 
o p en-bidding requirement when it is in the best interest 
of the S t a t e  to do so. Sole s o u r c e  c o n t r a c t i n g ,  is an 
i m p o r t a n t  c o n s i d e r a t i o n  in A l a s k a ,  w h e r e  c o n d i t i o n s  
often dictate special requirements or time limitations.

Recommended W o r d i n g : (From Hawaii Statute 8 4 — 1 5 ( a ) )

"A State agency shall not enter into any contract with a 
legislator or an employee or with a business in wh i c h  a 
l e g i s l a t o r  or an e m p l o y e e  has a c o n t r o l l i n g  i n t e r e s t ,  
i n v o l v i n g  s e r v i c e s  or p r o p e r t y  of a va l u e  in e x c e s s  of 
$ 1 , 0 0 0  u n l e s s  the c o n t r a c t  has b e e n  awa.rded t h r o u g h  an 
open, o u b l i c  process. A a g o n e s  max*, h o w e v e r ,
enter jtnjLQ .su.ch ,co.n.tr_iict wjjLlmiLk £.e.g.P.r_t Jlg a  c.oim e t  1 1ive

-  3 -



P H Q.c e s_s w h e n . i n the j u d g e m e n t of the a gency, 
jitejterix s r  s £ i v i c ^  shsniii hsJL*. Ijq ths. p u b l ic 

he. a c q u i red tilLou.gh. c o m p e t i t i v e b i d d i n g ; 
e r o v i h e h  f h a f  w r i h h e n  i u e h l j C i c ^ h i o n  £ e r  h h e  i m i i -  
ceineehihiJLe awajid. of such c o n t r a c t sh a l l  be m a h e  a 
E e h h e r  of p u b l i c  r e c o r d  and shall be f i l e d  w ith the 
s t a l e  e t h i c s c o m m i s s i o n  ah l e a st ten d s v s  b efore s_uch 
.cont-Tac.t is entered into." (emphasis added).

c) M e d .  Section on Contract V o i d a b i l i t y ;

T h e  b i l l  as w r i t t e n  h a s  no p r o v i s i o n  for v o i d i n g  
contracts joined in violation of this chapter. Contract 
v o i d a b i l i t y  is an i m p o r t a n t  p r o v i s i o n  and I w o u l d  
recommend the following wording (from: Hawaii 84-16):

"In addition to any other penality provided by law, any 
contract entered into by the State in violation of this 
c h a p t e r  is v o i d a b l e  on b e h a l f  of the state; p r o v i d e d  
that in any action to avoid a contract pursuant to this 
s e c t i o n  the i n t e r e s t s  of thi r d  p a r t i e s  w h o  may be 
d a m a g e d  t h e r e b y  s h a l l  be t a k e n  into accou n t ,  and the 
action to void the transaction is initiated within sixty 
d a y s  a f t e r  the d e t e r m i n a t i o n  of a v i o l a t i o n  under this 
chapter. The Attorney General shall have the authority 
to enforce this provision.

2ii,6-Q.,Q5Q. 5.IAI.E L O A N S

There are several questions regarding this section which will
be addressed in relation to the subsection they fall under.

A) Sub. S e c . (C ) : R e q u i r e s  l e n d i n g  a g e n c i e s  to send a
copy of any a p p l i c a t i o n  for l o a n  not c o v e r e d  by (a) of 
the s e c t i o n  to the A l a s k a  P u b l i c  O f f i c e s  C o m m i s s i o n ,  
t h e  A P O C  is to i n c o r p o r a t e  t h e  m a t e r i a l  i n t o  t h e  
a p p l i c a n t ' s  f i n a n c i a l  d i s c l o s u r e  s t a t e m e n t .  T h e  
material may be disclosed to the e-thics commission. •

C o m m e n t a r y : This subsection raises several considerations:

1) W h a t  type of l o a n  w o u l d  not be s u b j e c t  to p r o c e d u r e s  
o u t l i n e d  in (a) of this s e c t i o n ?  If th e r e  are such 
loans, is it desirable that state officials have access 
to them?

2) The bill as w r i t t e n  s t a t e s  no t i m e  f r a m e / l i m i t  w i t h i n  
which the lending agency must submit the application to 
A P O C .  w h i l e  t h i s  c o u l d  p r o b a b l y  be h a n d l e d  by 
r e g u l a t i o n ,  it w o u l d  be b e t t e r  to. sta t e  it c l e a r l y  in
the -statute.

-  4 -



3) L e g i s l a t i v e  e m p l o y e e s  a r e  n o t  r e q u i r e d  to f i l e  
disclosure statements. Yet this chapter will apply to 
t h e m  as w e l l  as to l e g i s l a t o r s .  W h a t  p r o c e d u r e  is to be 
f o l l o w e d  w h e n  they a p p l y  for a l o a n  c o v e r e d  by this 
section?

*0 A P O C  a. s. r e c e p t o r  of l oan appl ica t i o n : A m a j o r  p r o b l e m
r e l a t e s  to the a s s i g n m e n t  of A P O C  as r e c e p t o r  of the 
l o a n  a p p l i c a t i o n .  F i n a n c i a l  d i s c l o s u r e  s t a t e m e n t s  
r e q u i r e d  by AS 39.50. 120 are not n e a r l y  as r e v e a l i n g  as 
m o s t  l o a n  a p p l i c a t i o n s .  I n d i v i d u a l s  c o v e r e d  by this 
c h a p t e r  w o u l d  u n d o u b t e d l y  p r o t e s t  t h a t  their p r i v a c y  
w o u l d  be j e o p a r d i z e d  if the A P O C  had a c c e s s  to m o r e  
i n t i m a t e  p e r s o n a l  f i n a n c i a l  d a t e  than is c u r r e n t l y  
required under present disclosure laws.^

F u r t h e r ,  r e c o r d s  m a i n t a i n e d  by .the A P O C  are open to 
p u b l i c  i n s p e c t i o n .  G i v e n  t h e  r e q u i r e m e n t  o f  
confidentiality of investigation under all sections of 
this chapter, it would be contradictory to allow public 
inspection of official's loan applications, as would be 
the case if they were filed with the APOC.

Pr o p o s ed j5ol.VLt.ion:

G i v e n  t h a t  m o s t  loans, if not all, w o u l d  fall into sub 
category (a) of this section and realizing that any that did 
not should be carefully scrutinized if they involve a public 
o f f i c i a l ,  I w o u l d  r e c o m m e n d  t h a t  :he A P O C  not be a s s i g n e d  
r e c e p t o r  of l o a n  a p p l i c a t i o n s  as d e f i n e d  in (C). The A P O C  
has no jurisdiction in any other section of this chapter and 
w o u l d  p e r f o r m  no f u n c t i o n  o t h e r  than s t o r a g e  of the l o a n  
applications. Given the privacy issue which would be raised 
i f  t h e  A P O C  is i n c l u d e d ,  I w o u l d  o f f e r  the f o l l o w i n g  
a m e n d m e n t  to subsection (C).

Require t h a t :

a) each l o a n  w h i c h  f a l l s  i'nto categ-ory (C) be r e v i e w e d  by
the division of legislative audit before it is approved;

b) in r e v i e w i n g  the loan appl'ication, the d i v i s i o n  of
l e g i s l a t i v e  a u d i t  c o u l d  r e q u e s t  f r o m  the A P O C  any 
financial disclosure data contained in the applicant's 
f i l e ;

c) If after r e v iewing the loan application, the division of
l e g i s l a t i v e  a u d i t  fo u n d  c a u s e  to s u s p e c t  that the l o a n  
would violate the intent of the chapter, it would refer 
the a p p l i c a t i o n  and all r e l e v a n t  d o c u m e n t a t i o n  to the 
ethics commission for review;

-  5 -



d) The e t h i c s  c o m m i s s i o n  w o u l d  be r e q u i r e d  to r e n d e r  an 
opinion regarding the appropriateness of the loan wit h i n  
a specified time. If no opinion was rendered within the 
specified time, it would be deemed that the application 
did not violate the intent of the chapter.

If a d o p t e d ,  this a m e n d m e n t  w o u l d  f u r t h e r  a s s u r e  the p u b l i c  
that legislators and legislative employees would be carefully 
scrutinized when applying for state funds were discretion is 
e x e r c i s e d  in d e t e r m i n i n g  q u a l i f i c a t i o n s .  G i v e n  the s m a l l  
si z e  of A l a s k a ' s  l e g i s l a t u r e  and g i v e n  that few l o a n s  w o u l d  
f a l l  i n t o  s u c h  a " d i s c r e t i o n a r y "  -category, t h e  a b o v e  
suggested procedure would not prove unjustifiably burdensome.

B) S h Ik . S e c u  _(d): s t a t e s  t h a t  l o a n  a g e n c i e s  s h a l l
a n n u a l l y  p u b l i s h  a l i s t i n g  of all o u t s t a n d i n g  l o a n s  
except for loans described in (a).

Q u e s t i o n ; W h e r e  do they p u b l i s h  the l i s t ?  S h o u l d n ' t  
they be r e q u i r e d  to send a copy of the l i s t  to e i t h e r  
t h e  d i v i s i o n  of l e g i s l a t i v e  a u d i t  or the e t h i c s  
commission, or both?

C) Subj. £.3.0^. Lei: G i v e n  t h e  f a c t  t h a t  t h e  e t h i c s
c o m m i s s i o n  w i l l  be the u l t i m a t e  j u d g e  of c o n f l i c t s  
i n v o l v i n g  s t a t e  l o a n s  to p e r s o n s  c o v e r e d  by t h i s  
c h a p t e r ,  w o u l d n ' t  it be a d v i s a b l e  to r e q u i r e  s t a t e  
agencies to submit a proposed regulation for c o m m i s s i o n  
r e v i e w  or a p p r o v a l  b e f o r e  it is i m p l e m e n t e d .  S u c h  a 
p r o c e d u r e  w o u l d  e n s u r e  the e s t a b l i s h m e n t  of a d e q u a t e  
a d m i n i s t r a t i v e  p r o c e d u r e s  and w o u l d  l i m i t  c o m m i s s i o n  
r u l i n g s  to w h e t h e r  or n o t  t h e s e  p r o c e d u r e s  w e r e  
f o l l o w e d .

D) S alL*. C F ) : W h a t  a c t i o n  is to be t a k e n  by t h e
c o m m i s s i o n  if the loans are in violation of the chapter?
Are they v o i d a b l e ?  Can the state sue for r e c o v e r y  of 
funds and d a m a g e s ?  W h a t  about innocent third parties?

VI Sec. 24 .60 .060 CONFIDENTIAL INF.Q.FU&UQJi

A m e n d  t o : It is a c o n f l i c t  of i n t e r e s t  if a p e r s o n  to w h o m
this chapter applies discloses or uses for personal gain or 
for the p e r s o n a l  g a i n  of a n o t h e r  p e r son or. o r g a n i z a t i o n , 
i n f o r m a t i o n  t h a t  by l a w  £ £  p r a c t i c e  is not a v a i l a b l e  to the 
public and that the person acquired in the course of official 
d u t i e s .

C o m m e n t a r y :  T h e s e  a m e n d m e n t s  are fair l y  self-explanatory.
By a d d i n g  t h e  w o r d s  "or p r ' ^ t i c e " ,  t h e  l a w  w o u l d  be 
s u b s t a n t i a l l y  t i g h t e n e d .  S u c h  w o r d i n g  w a s  s t r o n g l y  
r e c o m m e n d e d  by the e x e c u t i v e  d i r e c t o r  of H a w a i i ' s  E t h i c s  
C o m m i s s i o n .

-  6 -



VII S_g.c_,. 2M ,6SLS)1Q. I A T E F E S T S  B E T W E E N  P U B L I C  O F F I C I A L S

This section as written is less restrictive than many state's 
s t a t u t e s  r e g a r d i n g  f i n a n c i a l  d e a l i n g s  b e t w e e n  p u b l i c  
officials. But given the special conditions in Alaska, it is 
probably sufficient. I would, however, offer the following 
amendments:

1) £ m e M  (a ) tn: A p e r s o n  to w h o m  this c h a p t e r  a p p l i e s
shall disclose i n  writing to the commission . . .

2) Amend. (s)2 do: {legislators} another person t£ w h o m  
thig chapter a ppli e s .

3) A m end Cb) t o : . . . i n v o l v i n g  a s u b s t a n t i a l  f i n a n c i a l
m a t t e r  w i t h  a l o b b y i s t ,  d e f i n e d  bv AS 2JL.45.1 81 w h o  
is not a member of the immediate family of the person.

VIII Sj=l£u  24.60,080 GIFTS

A) A m e nd (a ) t o : A p e r s o n  tv. w h o m  t h i s  c h a p t e r  a p p l i e s  m a y
not s o l i c i t  a g i f t  in any a m o u n t ,  or a c c e p t  or r e c e i v e ,
directly or indirectly, a gift having an aggregate value
in excess of gjig. hundred .d.pJ.I? r& .($10.01 I n  any c a l e n d a r 
y e a r  f r o m a n y  p e r s o n  or o r g a n i  z a t i o n , w h e t h e r  in the 
form of money, services, a loan, travel, entertainment, 
hospitality, p r o m i s e , or other form, under circumstances 
in which it may reasonably be inferred that the gift is 
i n t e n d e d  to i n f l u e n c e  the p e r s o n  in the p e r f o r m a n c e  of 
the d u t i e s  of the p e r s o n  or is i n t e n d e d  as a r e w a r d  for 
an official action ,or i n a c t i o n , by the person.

C o m m e n t a r y : T h i s  a m e n d m e n t  w o u l d  p r e v e n t  a p e r s o n  or
o r ganization from giving an official several gifts, each of 
an individual value less than $100, but with a combined value 
in excess of $100.

31 A m e n d  Sub. S ec.,.(b), to read: h o s p i t a l i t y  f r o m  a n o t h e r
p e r s o n  at { a n o t h e r }  idat. p e r s o n ' f  r e s i d e n c e ,  i n c l u d i n g  
meals, lodging or ground or water transportation;

**
C o m m e n t a r y : This a m e n d m e n t  would tighten the w o r d i n g  of this
c l a u s e  and w o u l d  p r e v e n t  a p e r s o n  or o r g a n i z a t i o n  f r o m  
s k i r t i n g  the i n t e n t  of the g i f t  p r o v i s i o n  by o f f e r i n g  an 
o f f i c i a l  " h o s p i t a l i t y "  at a c o m m e r c i a l  l o d g e  or g u i d e  
service, etc.

For e x a m p l e ,  if this s u b s e c t i o n  is a d o p t e d  as w r i t t e n ,  a 
person or organization could pay for a public officials trip 
or s t a y  ( " h o s p i t a l i t y " )  at a c o m m e r c i a l  lodge, if the o w n e r  
of the l o d g e  ( " a n o t h e r  person") r e s i d e d  there, even t h o u g h  
t h e  p e r s o n  or o r g a n i z a t i o n  f u n d i n g  t h e  t r i p  h a d  no 
association w i t h  the residence. This a m e n d m e n t  would prevent 
that.



C) A i n e M  iX>)3 l a  r e a d : an i n v i t a t i o n  to att e n d  a m e a l  or
social event that does not exceed $100 in value received 
by the p e r s o n  for e a c h  m e a l  or ev e n t  and t h a t  does not 
in t h e  a g g r e g a t e  e x c e e d  $ 2 5 0  in v a l u e  d u r i n g  t h e  
calendar year form one person n r  o r g a n i z a t i o n ; or

D ) Sub,. Sec^ r e e d e d ;  (cl) No p e r s o n n r  o r g a n i z a tion m a v
o f f e r o x  give to a. public official to whom this chapter

• . aop.ll-O.S-1. olx.e c t.l y. o x  I n d  1 r o o t  1 y_,. jtnv n i f f  w h ich the
p u b lic o f f i c ial i a  o x o h i bited f s j m  ac.cept.ing pursuant to 
subg e c tfox lal a £  this s e c t i o n -

C o m m e n t a r y ; The addition of this clause, which is container 
in m a n y  state's g i f t  p r o v i s i o n s ,  w o u l d  m a k e  the giv e r  or 
o f f e r e r  of an i l l e g a l  g i f t  e q u a l l y  l i a b l e  w i t h  the o f f i c i a l  
who accepts it.

VIX Sec. 24.60.0Q0 NEPOTISM

.Question; W h a t  is the definition of "a permanent memb e r  of 
the legislators household"? Is this legally definable?

Most states are grapling w i t h  the problem of how to include 
" l i v e - i n  l o v e r s "  in t h e i r  l a w s .  B u t  w i l l  t h i s  c l a u s e  
a c c o m p l i s h  that a d e q u a t e l y ?  W o u l d  r e n t e r s  be c o n s i d e r e d  
"permanent members"?

x S e c-,- £4_..6-CtJ.Q_0. R E P R E S E N T A T I O N  B X  L E G I S L A T O R S

A m end s u b s e c t i o n  (a ) to r e a d ; E x c e p t  as p r o v i d e d  in th s 
section, a m e m b e r  of the legislature or a person employed by 
an a g e n c y  of the l e g i s l a t u r e  e s t a b l i s h e d  under AS 24.20 m a y  
not represent another person a x  organization for compensation 
before an agency, board, or commission of the State.

CamTLe.nl  a n y  m i  a u M .  g e e .,. Lfal:

1) H o w  does sub. sec. (b) i n t e r f a c e ^ w i t h  AS 39.50.090(C)? 
Are they mutually compatible?

2) A r e  A l a s k a n  c o u r t s  c o n s i d e r e d  S t a t e  a g e n c i e s ?  If not, 
t h e n  (b) is u n n e c e s s a r y ,  as the usual rule in e t h i c s  
l egislation is that courts are not generally con ,5 i.ered 
to be agencies oi the State. Consequently, this section 
would inplicitly not have representation before a court 
by a person covered by this -chapter.

3) S u f a a c f i a n  n n a l n f l  LeLl X M a  a a a f l a n  f a a a  n a l  a n n i y  I n  
n a n n a a a n f  a f l a n  fy. a  p e r s o n  n a x n x n l  f y  I l i a  n f a n _ f n x  I f  

U m l  .panson l a  a  c l i n g  .in M a  a n  iian a f f l a l a l  nap_aclt..y



X I  S.ec_t. 2 ^  .60 .110 A C T I O N  M  A  C O N F L I C T  0 £  I N T E R E S T

C o m m e n t a r y : This section seems unusually brief and fails to
a d d r e s s  e m p l o y e ^ s  of the l e g i s l a t u r e  w h o  are f a c e d  w i t h  a 
conflict of interest. As this section is e x t remely important 
to the c h a p t e r ,  I w o u l d  r e c o m m e n d  that it be r e - w r i t t e n  as 
f o l l o w s :

a) A p e r s o n  c o v e r e d  by this c h a p t e r ,  w h o  in the d i s c h a r g e  
of official duties, is involved or about to be involved 
in a n y  m a t t e r  t h a t  c o u l d  r e s u l t  in a c o n f l i c t  of
interests on his or her part shall:

1) D i v e s t  t h e  i n t e r e s t  t h a t  h a s  r e s u l t e d  in t h e  
conflict or potential conflict; or

2) Prepare a writ t e n  statement describing such matter 
and the nature of the possi.ble conflict of interest 
and

a) in the case of a legislator, deliver copies of 
t h e  s t a t e m e n t  to t h e  c o m m i s s i o n  and t h e  
p r e s i d i n g  o f f i c e r  of the a p p r o p r i a t e  body of 
t h e  l e g i s l a t u r e ,  w h o  s h a l l  c a u s e  s u c h  
statement to be printed in the journal of the
appropriate body or if the legislature is not
in session, shall request that the c o m m i s s i o n  
m a i n t a i n  a p u b l i c  r e c o r d  of such s t a t e m e n t  
w h i c h  sh a l l  s u b s e q u e n t l y  be i n c l u d e d  in the 
j o u r n a l  for the f i r s t  day of the f o l l o w i n g  
session. Upon request of the. legislator, the 
p r e s i d i n g  o f f i c e r  of the a p p r o p r i a t e  body, 
s h a l l '  e x c u s e  t h e  l e g i s l a t o r  f r o m  v o t e s ,  
d e l i b e r a t i o n s  and oth e r  a c t i o n s  in r e g a r d  to 
such matter; or

b) in the case of an employee of the legislature 
covered by this chapter, deliver a copy of the 
s t a tement to -the c o m m i s s i o n  and to his or her 
i m m e d i a t e  s u p e r i o r ,  if any, w h o  sh a l l  a s s i g n  
the matter to another, or if the e m p loyee has 
no i m m e d i a t e  s u p e r i o r ,  he or she shall take 
s u c h  st e p s  as the c o m m i s s i o n  sh a l l  p r e s c r i b e  
or a d v i s e  to r e m o v e  h i m s e l f  or h e r s e l f  f r o m  
i n f l u e n c e  over a c t i o n s  and d e c i s i o n s  on the 
m a t t e r .

XII Sec. 24 .60.120 STATE PROPERTY M f i  EMP.5

A m  and to r ead : A p e r s o n  to w h o m  this c h a p t e r  a p p l i e s  m a y  not
use state property or funds for private gain £ £  for the gain 
of o t h e r s or for campaign purposes.

-  9 -
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XIII S.ec.,. 24 t$,Q , 130 L EGISLATIVE ETHICS COMMISSION

C £ jd jn^nt a.jzj: T h i s  s e c t i o n  l o o k s  p r e t t y  go o d .  A f e w
q u e s t i o n s :

A) Sub. Sec. (e) stat e s :  "A c o m m i s s i o n  m e m b e r  m a y  not 
s e r v e  m o r e  than one full term." D o e s  this m e a n  four 
years, or a terra "unit"? In other words, could someone 
who was appointed to fill a vacancy, serve the remainder 
of the terra of the p e r s o n  who's v a c a n c y  they w e r e  
f i l l i n g ,  p l u s  a n o t h e r  full term, or c o u l d  they j u s t  
serve for the remainder of the term?

B) T h e r e  is no p r o v i s i o n  for s t a g g e r i n g  the t e r m s  of the 
initial appointees to the commission. Such a practice 
is c o m m o n  w h e n  forming a c o m m i s s i o n  and is intended to 
p r o v i d e  c o n t i n u i t y  on the c o m m i s s i o n  and a l s o  p r e v e n t  
any one m e m b e r  from dominating the c o m m i s s i o n  for a long 
periods c T time.

R e c o m m e n d e d  W o r d i n g : e) the t e r m  of o f f i c e  of a p u b l i c
m e m b e r  of the c o m m i s s i o n  is five {four} years from February 1 
of the year of appointment and until a successor is appointed 
and qualifies, ex.ce.p.t that. m e m b e r s  'first appointed shall 
b £  a p p o i n ted H e m  Jlsxid^ o f f ice. sl!  & il§u  t.usu bbre.e.,. four, 
and five vears, respectively, and ur til their successors have 
b een ajLPQjjLt.e.d iinb have q u a l i f i e d .

I s u g g e s t e d  i n c r e a s i n g  the terra of s e r v i c e  to five y e a r s  so 
that no c o m m i s s i o n  m e m b e r ' s  t e r m  of o f f i c e  w o u l d  c o i n c i d e  
w i t h  a l e g i s l a t o r  w h o  a p p o i n t e d  h i m  or her, as co u l d  be the 
case with Senate approval and a four year term.

XIV 2JL.LP-JUlfl DUTIES Q Z  HLE COMMISSION

No c o m m e n t s  oth e r  than that I w o u l d  r e c o m m e n d  that the 
c o m m i s s i o n  be r e q u i r e d  to p u b l i s h  annu a l  r a t h e r  than s e m i­
a n n u a l  s u m m a r i e s  of its d e c i s i o n s  a^nd op i n i o n s .  A n n u a l  
public a t i o n s  would be consistent with^'most states and would 
reduce the bureaucratic requirements of the commission.

*

XV S e a .  24 .60.150 A M I S m  QflNIflNS

Ame.Jlb b £  read.: { L i n e s  1 9 - 2 0 }  T h e  o p i n i o n  i s s u e d  or
c o n s i d e r e d  i s s u e d ,  u n t i l  a m e n d e d  or r e v o k e d , is b i n d i n g  on 
the commission and in any . . .

C o m m e n t a r y : T h i s  a m e n d m e n t  w o u l d  a l l o w  the c o m m i s s i o n  to
c h a n g e  or r e v i s e  a d e c i s i o n  if f a c t s  are b r o u g h t  to light, 
w h i c h  in good faith w e r e  not k n o w n  at the i s s u a n c e  or n o n­
issuance of the opinion.

' ’
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■Q-U_£s_t 1  .Q.n.s.:

XVII

XVIII

1) How long will evidence be maintained?

2) S h o u l d  not the e v i d e n c e  g a t h e r e d  be a v a i l a b l e  to the
Attorney General as well as staff and the c o m m i s s i o n  in
the event a referal is recommended?

3) Is a referal to the Attorney General possible, desirable 
for legislators who violate this chapter? employees of 
the legislature?

S i t 2il,6.Q..17Q DEFINITIONS

C o m m e n t a r y: The d e f i n i t i o n s  s e c t i o n s  is an e s s e n t i a l
c o m p o n e n t  of a n y  e t h i c s  s t a t u t e ,  b o t h  f o r  c i t i z e n  
c o m p r e h e n s i o n  and c o u r t  i n t e r p r e t a t i o n .  T h i s  b i l l ' s  
definition section is grossly inadequate.

.The HQ-l-I_Q.win£  .t.gx .ms n.ee.d &£. d e f i n e d :

" o f f i c i a l  a c t ion", " r e l a t i v e l y  i n s i g n i f i c a n t " ,  " r e l a t i v e l y  
far r e m o v e d " ,  " c l o s e  e c o n o m i c  a s s o c i a t i o n " ,  " s u b s t a n t i a l  
f i n a n c i a l  m a t t e r s " ,  " c a m p a i g n  p u r p o s e s " ,  " c o m p e t e n t  and 
s u b s t a n t i a l  e v i d e n c e " ,  "state agency", and " o r g a n i z a t i o n "  
(if suggested amendments are adopted).

O T H E R  S E C T I O N S  H Q 1  I N C L U D E D  W H I C H  M i l  £ £  £ M S U 2 E J I E P .

1) J o i n t  and S e v e r a l  L i a b i l i t y ; eg - "If t w o  or m o r e
persons are responsible for any violation, they shall be
jointly and severally liable." (Calif, statute).

2) Referal to the A G : eg - "The c o m m i s s i o n  shall refer to 
the Attorney General violations of the law which in its 
opinion merit prosecution. The Attorney General shall 
have responsibility for\\ all prosecutions under the law 
a n d  m a y  r e q u e s t  f r o m  the c o m m i s s i o n  a l l  e v i d e n c e  
collected in its investigation."

3) S e v e r a b i l i t v  of C h a p t e r : eg - "If a part of this Act is
i n v a l i d ,  all v a l i d  p a r t s  that are s e v e r a b l e  f r o m  the 
invalid part remain in effect. If a part of this Act is 
i n v a l i d  in one or m o r e  if its a p p l i c a t i o n s ,  the p a r t
r e m a i n s  in e f f e c t  in all v a l i d  a p p l i c a t i o n s  that are
severable from the valid applications."

4) Honorariums and Fees. Section

M. Matthew Higgins



Proposed Amendments to:

Sec. 24 .60 .030 CONFLICTS OF INTEREST by  Mark H igg ins

a) Sub . Sec, (b ) [Lin^ ended to read :

A conflict of interest exist£ when a person to whom th is  chapter 
app lies has d iscretion to take or w ithho ld  o ffic ia l action or exert 
influence which would [substantia lly ] benefit o r harm a [financ ia l] 
matter which the person has a substantia l d irec t or ind irect [p r i­
vate] financ ia l in te rest. A person has a substantia l financ ia l 
interest in a matter i f

1) The person is associated w ith a bus iness , d irec tly  or ind ir-  
ec t iy , as an o ffic e r , d ire c to r , ow ne r, p a rtn e r , employee or 
owner o f more than ten percent (10%) of the fa ir  market value 
of such bus iness ; or

2 ) receives an aggregate annual income o f more than five 
thousand do llars ($5 ,000 .00) from such bus iness .

b ) S ^j . Sec, (c ) is repealed and replaced w ith (d )  from the b ill as 
.w r itte n .

/

c) Add new S ub . Sec, ( d ) :

In th is section "business" means any co rpo ration , p a rtn e rsh ip , sole 
“p ro p r ie to rsh ip , f irm , en te rp rise , franch ise , association , o rgan i­
zation , ho ld in g  company, self-employed in d iv id u a l, jo in t stock 
company, rece ivo rsh ip , trust or other legal entity or unde rtak ing  
organ izes for economic g a in , whether or not fo r p ro f it .

d ) Add new Sub . Sec, ( d ) :

In th is section "official action" means a dec is ion , recommendation, 
a p p ro va l, d is app ro va l, or other action , in c lu d in g  inaction , which 
invo lves use



■ F / y t f . * .* J SVp-' y p n ? .»£ • ?.TpjSvr TO? r 1

Suggested Amendments to HB 362

by Rep. M.M. Miller

1 Pg. 1, L-18, after "legislators" add "and legislative employees".

2. Pg. 1, L-25, add the following sentence, "This chapter shall be liberally 
construed to promote high standards of ethical conduct in the legislature."'

3. Pg. 1, L-29, after legislature, add, "Except for AS 24.60.090j"

4. Pg. 2, L-ll, delete "specifically repeal" and add "supercede",

5. Pg.3, L-7, add a new subsection(e) as follows:

(e) If a member of the legislature determines that an actual 
conflict of interest exists, or receives an advisory opinion finding that a 
conflict of interest exists, the member of the legislature shall declare the interest 
on the floor or in committee, ask to be permitted not to vote, and file a

/'written statement of the conflict of interest with the ethics commission within 
* 48 hours of the determination that a conflict of interest exists. If a person

employed by a member of the legislature determines thatan actual conflict of 
interest exists, the person shall file a written statement with the ethics commission 
within 48 hours of the determination that a conflict of interest exists and may 
not participate further in the matter. __

6. Pg. 3, delete lines 16-20 and *dd the following:

 (1_) a firm, corporation, or association that thejper^on-has" an
i nterest inwfii CH"1S IrrTdLl suPfiH ent— te-controj, whether^ the i nterest i s 
greater or less than fifty percerit^or-an"OWnership "ihfFr^St^reatec,tbi.O. 10 percent 
in a firm, corporation,-or-'association that has assets in excess of $5,0007U00 or 
that hasjts-set-s-of''$5,000,000 or less and in which the person has an ownership 
interesTgreater than 25 percent; or

7. Pg. 3, after "less." arjd "except as set forth in subsection (c).

Pg. 3, L-28, add the following subsections:

(c) A state agency may enter into a contract without resort to the
competitive' bidding process under AS 37.05.230 when, in the judgment of the
agency, the property or services should not, in the public interest, be acquired 
through competitive bidding. Written justification for the noncompetitive award 
of such contract shall be made a matter of public record and shall be filed wi 
the ethics commission at least ten days before such contract is entered into.

(d) In addition to any other penalty provided by law, any contract 
entered into by the state in violation of this chapter is voidable on behalf 
of the state; provided that in any*action to avoid a contract pursuant to this 
section, the interests of third parties who may be damaged thereby shall be t a k e n ^ J M /  
into account, and the action to void the transaction is initiated within sixty 
days after the determination of a violation under this chapter. The Attorney 
General shall have the authority to enforce this provision.



8. Pg. 5, L-15, after "disclose" add "in writing".

9. Pg. 5, L-23, delete "legislators" and insert "another person to whom this
chaper applies;".

10. Pg. 5, L-29, after "lobbyist" add "as defined by AS 24.45.171,".

11. Pg. 6, L-4, after "gift" delete "in excess of $100," and insert "having
an aggregate value in excess of $100 in any calendar year from any person 
or organization,".

12. Pg. 6 L-9, after"action" insert "or inaction".

13. Pg. 6 L-12, delete line and reinsert the following:

(1) hospitality from another person at that person's residence, including

14. Pg. 7, L-19, delete the entire section and reinsert as follows:

A person covered by this chapter who in the discharge of official 
duties is involved or about to be involved in any matter that could result in a 
conflict of interest on his or her part shall:

(1) Divest the interest that has resulted in the conflict or 
potential conflict; or

(2) Prepare a written statement describing such matter and the nature 
of the possible conflict of interest and

(A) in the case of a legislator, deliver copies of the statement to the 
presiding officer of the respective body of the legislator, who nail 
cause such statement to be printed in the journal or if the legislature 
is not in session such statement shall De printed in the first journal 
of the next session; or

(B) in the case of an employee of the legislature covered oy this chapter, 
deliver a copy of the statement to the commission and to his or her 
immediate superior, if any, who shall assign the matter to another,
or if the employee has no immdiate superior, he or she shall take su<.'< 
steps as the commission shall prescribe or advise to remove the employee 
from influence over actions or decisions on the matter.

15. Pg. 10, I.-24, after "opinion" insert "until amended or revoked by the commission.
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S U B J E C T :

TO :

F R O M :

S t a n d a r d s  o f  c o n d u c t  a n d  e s t a b l i s h m e n t  o f  a n  

e t h i c s  c o m m i s s i o n  (HB 362)

R e p r e s e n t a t i v e  M i t c h e l l  E. A b o o d ,  Jr. 
C h a i r m a n ,  H o u s e  S t a t e  A f f a i r s  C o m m i t t e e

B i l l y  G. B e r r i e r  
D i r e c t o r
D i v i s i o n  o f  L e g a l  S e r v i c e s

Y o u  h a v e  r e q u e s t e d  a s e c t i o n a l  a n a l y s i s  o f  H B  362.

S e c .  2 4 . 6 0 . 0 1 0 . T h i s  i s  a g e n e r a l  i n t r o d u c t i o n  w h i c h  e s t a b -  
l i s h e s  t h e  c o n t e x t  i n  w h i c h  t h e  o p e r a t i v e  p r o v i s i o n s  o f  t h e  
b i l l  w i l l  b e  c o n s i d e r e d .  T h e  f i r s t  f o u r  s e n t e n c e s  w h i c h  e n d  

o n  l i n e  21 a r e  d e t e r m i n a t i o n s  b y  t h e  l e g i s l a t u r e  o f  f a c t s  

w h i c h  s u p p o r t  t h e  n e e d  f o r  t h e  b i l l  a n d  t h e  r e m a i n d e r  s t a t e s  
t h e  p u r p o s e  t h e  b i l l  is i n t e n d e d  t o  a c c o m p l i s h .

S e c .  2 4 . 6 0 . 0 2 0 . (a) e s t a b l i s h e s  t h e  s c o p e  o f  t h e  b i l l .  It
a p p l i e s  t o  l e g i s l a t o r s  a n d  r e l a t i v e l y  h i g h  r a n k i n g  l e g i s­
l a t i v e  e m p l o y e e s  o v e r  S t e p  A, R a n g e  18. I t  d o e s  n o t  a p p l y  
t o  f o r m e r  l e g i s l a t o r s  o r  e m p l o y e e s  e x c e p t  w h e r e  a s p e c i f i c  
p r o v i s i o n  e x p l i c i t l y  s t a t e s  t h a t  i t  a p p l i e s .  (For i n s t a n c e ,

i n  Se c .  2 4 . 6 0 . 1 6 0 ( c )  t h e  c o m m i s s i o n  m a y  i n v e s t i g a t e
c o m p l a i n t s  i f  t h e  c o m p l a i n t  is f i l e d  w i t h i n  o n e  y e a r  a f t e r  

l e a v i n g  s t a t e  s e r v i c e . )  I t  d o e s  n o t  a p p l y  t o  p e r s o n s  
e l e c t e d  t o  t h e  l e g i s l a t u r e  u n t i l  t h e y  b e c o m e  m e m b e r s .

(b) p r o v i d e s  t h i s  c h a p t e r  s u p e r s e d e s  t h e  c o m m o n  l a w  o f  c o n ­
f l i c t  o f  i n t e r e s t  a s  t o  p e r s o n s  c o v e r e d  b y  t h e  b i l l .  It 
e x p r e s s l y  d o e s  n o t  c h a n g e  a n y  c r i m i n a l  l a w s  o f  t h e  s t a t e .

S e c .  2 4 . 6 0 . 0 3 0 . T h i s  s e c t i o n  p r o h i b i t s  c o n f l i c t  o f  i n t e r e s t  
a n d  e s t a b l i s h e s  b r o a d  c a t e g o r i e s .  U s e  o f  p u b l i c  o f f i c e  f o r  
p r i v a t e  a d v a n c e m e n t  o r  g a i n  is p r o h i b i t e d .  A  c o n f l i c t  o f  
i n t e r e s t  e x i s t s  u n d e r  (b) w h e r e  t h e  p e r s o n  h a s  d i s c r e t i o n  t o  
a c t  i n  a m a t t e r  m  w m u n  c u e  u c i s o n  h a s  a p r i v a t e  i n t e r e s t . 

U n d e r  (c) n o  c o n f l i c t  e x i s t s  w h e r e  t h e  i n t e r e s t  is s m a l l  o r  
t h e  a u t h o r i t y  i s  r e m o t e .  U n d e r  (d) t h e r e  i s  n o  c o n f l i c t  i f
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t h e  p e r s o n ' s  i n t e r e s t  i s  n o t  s p e c i f i c  t o  t h e  p e r s o n  b u t  is a 
g e n e r a l  i n t e r e s t  s h a r e d  w i t h  o t h e r s .

S e c .  2 4 . 6 0 . 0 4 0 . T h i s  s e c t i o n  p r o h i b i t s  b e i n g  a p a r t y  t o  o r  
h a v i n g  a n  i n t e r e s t  i n  a c o n t r a c t  n o t  l e t  b y  c o m p e t i t i v e  b i d ­
d i n g  i f  i t  i s  o v e r  $ 1 , 0 0 0 .  I t  t h e n  e s t a b l i s h e s  t h a t  a 
p e r s o n  h a s  a n  i n t e r e s t  i f  t h e  p e r s o n  h a s  a d i r e c t  o r  
i n d i r e c t  f i n a n c i a l  i n t e r e s t  w h i c h  i s  b r o a d l y  d e f i n e d  i n  ( b ) . 

I t  s p e c i f i e s  t h a t  t b  r e  i s  a n  i n t e r e s t  i f  t h e  p e r s o n  h a s  a n  
o w n e r s h i p  i n t e r e s t  i n  a p a r t n e r s h i p  o r  a n  o w n e r s h i p  i n t e r e s t  

i n  o t h e r  f o r m s  o f  b u s i n e s s  o r g a n i z a t i o n s  b a s e d  o n  t h e  a s s e t  
v a l u e  o f  t h e  o r g a n i z a t i o n  a n d  t h e  p e r c e n t a g e  o f  o w n e r s h i p .

Se c .  2 4 . 6 0 . 0 5 0 . T h i s  s e c t i o n  e s t a b l i s h e s  t w o  c l a s s e s  o f  
s t a t e  p r o g r a m s  a n d  l o a n s  f o r  p u r p o s e s  o f  t h i s  c h a p t e r .  If a 
p r o g r a m  o r  l o a n  h a s  f i x e d  e l i g i b i l i t y  s t a n d a r d s ,  m i n i m a l  
d i s c r e t i o -  i n  d e t e r m i n i n g  q u a l i f i c a t i o n s  a n d  i s  g e n e r a l l y  
a v a i l a b l e  t o  t h e  p u b l i c ,  n o  d i f f e r e n t  s t a n d a r d s  a r e  i m p o s e d  
o n  p e r s d n s  t o  w h o m  t h e  b i l l  a p p l i e s .  F ir o t h e r  l o a n s  a n d  

p r o g r a m s  s p e c i a l  p r o c e d u r e s  a p p l y .  T h e s e  ar e :

(b) I n  d e t e r m i n i n g  w h e t h e r  a c o n f l i c t  o f  i n t e r e s t  
e x i s t s  w i t h  r e s p e c t  t o  a s t a t e  p r o g r a m  o r  t o  a s t a t e  
l o a n ,  b e c a u s e  a l e g i s l a t o r  m a y  b e  i n  a p o s i t i o n  t o  
i n f l u e n c e  t h e  l o a n  a g e n c y ,  t h e  e t h i c s  c o m m i s s i o n  m u s t  
c o n s i d e r ,  b u t  i s  n o t  l i m i t e d  to, t h e  a d e q u a c y  o f  
e x i s t i n g  a d m i n i s t r a t i v e  p r o c e d u r e s  f o r  g r a n t i n g  a n d  
r e v i e w i n g  l o a n s  t o  l e g i s l a t o r s .

(c) U p o n  a p p l i c a t i o n  f o r  a s t a t e  l o a n  b y  a p e r s o n  to 
w h o m  t h i s  c h a p t e r  a p p l i e s ,  t h e  l e n d i n g  a g e n c y  m u s t  s e n d  
a c o p y  o f  t h e  a p p l i c a t i o n  t o  t h e  A l a s k a  P u b l i c  O f f i c e s  

C o m m i s s i o n ,  w h i c h  w i l l  i n c o r p o r a t e  t h e  m a t e r i a l  i n t o  

t h e  a p p l i c a n t ' s  f i n a n c i a l  d i s c l o s u r e  s t a t e m e n t ,  i f  t h e  
a p p l i c a n t  i s  r e q u i r e d  t o  i le a d i s c l o s u r e  s t a t e m e n t .  
A l l  r e c o r d s  r e l a t i n g  t o  a s t a t e  l o a n  t o  a p e r s o n  t o  
w h o m  t h  * c h a p t e r  a p p l i e s  m a y  b e  d i s c l o s e d  t o  t h e  c o m ­

m i s s i o n

(d) E a c h  F e b r u a r y  1st, e a c h  l o a n  a g e n c y  m u s t  p u b l i s h  a 
l i s t i n g  o f  a l l  o u t s t a n d i n g  l o a n s  t o  p e r s o n s  t o  w h o m  

t h i s  c h a p t e r  a p p l i e s .  T h e  l i s t  m u s t  i n c l u d e  t h e  n a m e  
o f  t h e  p e r s o n ,  t h e  d a t e  o f  i s s u a n c e  a n d  c u r r e n t  s t a t u s  
o f  t h e  l o a n .

(e) S t a t e  a g e n c i e s  t h a t  h a v e  a u t h o r i t y  t o  g r a n t  l o a n s  
s h a l l  a d o p t  r e g u l a t i o n s  t h a t  e s t a b l i s h  s e p a r a t e
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p r o c e d u r e s  f o r  g r a n t i n g  a n d  r e v i e w i n g  l o a n s  t o  a p e * s o n  
t o  w h o m  t h i s  c h a p t e r  a p p l i e s .

I n  a d d i t i o n  t o  t h e s e  r e q u i r e m e n t s  t h e  s e c t i o n  p r o v i d e s  i n

(f) T h e  d i v i s i o n  o f  l e g i s l a t i v e  a u d i t  s h a l l  a n n u a l l y  
r e v i e w  s t a t e  l o a n s  g r a n t e d  t o  o r  h e l d  b y  p e r s o n s  t o  
w h o m  t h i s  c h a p t e r  a p p l i e s  t o  d e t e r m i n e  w h e t h e r  a p p r o ­
p r i a t e  p r o c e d u r e s  w e r e  o b s e r v e d  i n  g r a n t i n g  o r  
r e v i e w i n g  t h e  l o a n s .  T h e  d i v i s i o n  s h a l l  r e p o r t  i t s  
f i n d i n g s  t o  t h e  e t h i c s  c o m m i s s i o n  b y  A p r i l  1.

a n d  in

(g) F o r  p u r p o s e s  o f  t h i s  s e c t i o n  " s t a t e  p r o g r a m "  m e a n s  
a p r o g r a m  i n  w h i c h  t a n g i b l e  a s s e t s  o f  t h e  s t a t e  o r  a 

r i g h 1* t o  u s e  t a n g i b l e  a s s e t s  o f  t h e  s t a t e  a r e  t r a n s ­

f e r r e d  f r o m  t h e  s t a t e  t o  a p r i v a t e  p e r s o n .

S e c .  2 4 . 6 0 . 0 6 0 . T h i s  s e c t i o n  p r o v i d e s  t h a t  u s e  o f  c o n f i -  
d e n t i a l  i n f o r m a t i o n  g a i n e d  i n  t h e  c o u r s e  o f  o f f i c i a l  d u t i e s  
f o r  p r i v a t e  g a i n  i s  a c o n f l i c t  o f  i n t e r e s t .

Se c .  2 4 . 6 0 . 0 7 0 . T h i s  s e c t i o n  r e q u i r e s  d i s c l o s u r e  t o  t h e  
e t h i c s  c o m m i s s i o n  o f  a c l o s e  e c o n o m i c  a s s o c i a t i o n  i n v o l v i n g  
a s u b s t a n t i a l  f i n a n c i a l  m a t t e r  w i t h  a s u p e r v i s o r ,  a 

l e g i s l a t o r  o r  a p u b l i c  o f f i c i a l  in a n o t h e r  b r a n c h  w h o  is 
r e q u i r e d  t o  f i l e  a f i n a n c i a l  d i s c l o s u r e  s t a t e m e n t .  It 

p r o h i b i t s  s u c h  a n  a s s o c i a t i o n  w i t h  a l o b b y i s t  w h ^  i s  n o t  a 
m e m b e r  o f  t h e  i m m e d i a t e  f a m i l y .

S e c  24 . 6 0 . 0 8 0 . T h i s  s e c t i o n  p r o h i b i t s  g i f t s  u n d e r  c i r c u m ­
s t a n c e s  w h e r e  i t  m a y  b e  r e a s o n a b l y  i n f e r r e d  t h a t  t h e  p u r p o s e  
o f  t h e  g i f t  is t o  i n f l u e n c e  p e r f o r m a n c e  o f  d u t i e s  o r  as a 
r e w a r d  f o r  o f f i c i a l  a c t i o n .  S o l i c i t i n g  a g i f t  i n  a n y  a m o u n t  
i n  t h e  c i r c u m s t a n c e s  is p r o h i b i t e d *  A  g i f t  o f  $ 1 0 0  o r  l e s s  
m a y  b e  a c c e p t e d .

In (b) c e r t a i n  t y p e s  o f  g i f t s  a r e  e x c e p t e d .  T h e s e  a r e  
h o s p i t a l i t y  a t  a p e r s o n ' s  h o m e ,  g e n e r a l l y  a v a i l a b l e  
d i s c o u n t s ,  m e a l s  o r  s o c i a l  e v e n t s  n o t  e x c e e d i n g  $ 1 0 0  o r $ 2 5 0  
a y e a r  f r o m  o n e  p e r s o n  a n d  g i f t s  f r o m  t h e  i m m e d i a t e  f a m i l y .

U n d e r  (c) t h e  c o m m i s s i o n  m a y  l i m i t  t h e  d i s c o u n t s  o r  r e q u i r e  
t h e  b e n e f i t s  t o  b e  t u r n e d  o v e r  t o  t h e  s t a t e .
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S e c .  2 4 . 6 0 . 0 9 0 . T h i s  s e c t i o n  r e s t r i c t s  e m p l o y m e n t  o f  r e l a ­
t i v e s .  A  r e l a t i v e  m a y  n o t  b e  e m p l o y e d  b y  t h e  h o u s e  i n  w h i c h  
a  x e g i s l a t o r  i s  a m e m b e r  d u r i n g  t h e  s e s s i o n  o r  b y  e i t h e r  
h o u s e  d u r i n g  t h e  i n t e r i m .  A  r e l a t i v e  m a y  n o t  b e  e m p l o y e d  i n  
a  p o s i t i o n  o v e r  w h i c h  a n  e m p l o y e e  t o  w h i c h  h e  i s  r e l a t e d  h a s  
s u p e r v i s o r y  a u t h o r i t y .  A  r e l a t i v e  i s  d e f i n e d  a s  a c h i l d ,  
s p o u s e ,  p a r e n t ,  b r o t h e r  o r  s i s t e r ,  o r  p e r m a n e n t  m e m b e r  o f  a 
p e r s o n ' s  h o u s e h o l d .

S e c .  2 4 . 6 0 . 1 0 0 . T h i s  s e c t i o n  i s  a g e n e r a l  p r o h i b i t i o n  o f  
r e p r e s e n t a t i o n  o f  a n o t h e r  p e r s o n  f o r  c o m p e n s a t i o n  b e f o r e  a n  

a g e n c y ,  b o a r d  o r  c o m m i s s i o n  o f  t h e  s t a t e .  A  l e g i s l a t o r  m a y  
r e p r e s e n t  a  c l i e n t  i n  c o u r t  o r  i n  a m a t t e r  p e n d i n g  a t  t h e  
t i m e  o f  e l e c t i o n  o r  e m p l o y m e n t .  W a i v i n g  c o m p e n s a t i o n  i n  
c i r c u m s t a n c e s  w h e r e  c o m p e n s a t i o n  is n o r m a l l y  e x p e c t e d  d o e s  
n o t  a v o i d  a  c o n f l i c t  o f  i n t e r e s t .

Se c .  2 4 . 6 0 . 1 1 0 . T h i s  s e c t i o n  p r o v i d e s  t h a t  a l e g i s l a t o r  w h o  
h a s  a  c o n f l i c t  o f  i n t e r e s t  s h a l l  r e s i g n ,  d i v e s t  t h e  i n t e r e s t  
o r  d i s c l o s e  t h e  i n t e r e s t  i n  t h e  j o u r n a l  o r  t o  t h e  c o m m i s s i o n  
o f  t h e  l e g i s l a t u r e  is n o t  i n  s e s s i o n .

Se c .  24.-60. 1 2 0 . T h i s  s e c t i o n  p r o h i b i t s  u s e  o f  s t a t e  

p r o p e r t y  o r  f u n d s  f o r  p r i v a t e  g a i n  o r  c a m p a i g n  p u r p o s e s .

S e c .  2 4 . 6 0 . 1 3 0 . (a) e s t a b l i s h e s  a s e v e n  m e m b e r  e t h i c s  c o m -
m i s s i o n .

(b) p r o v i d e s  t h a t  t h e  c o m m i s s i o n  c o n s i s t s  o f  t w o  s e n a t o r s  
a n d  t w o  o t h e r  p e r s o n s  a p p o i n t e d  b y  t h e  p r e s i d e n t  o f  t h e  
s e n a t e ;  t w o  r e p r e s e n t a t i v e s  a n d  t w o  o t h e r  p e r s o n s  a p p o i n t e d  

b y  t h e  s p e a k e r  o f  t h e  h o u s e ;  a n d  a f o r m e r  l e g i s l a t o r  
a p p o i n t e d  b y  t h e  o t h e r  m e m b e r s  o f  t h e  c o m m i s s i o n .  T h e  

a p p o i n t m e n t s  o f  t h e  s p e a k e r  ar d p r e s i d e n t  o f  l e g i s l a t i v e  
m e m b e r s  m u s t  b e  a p p r o v e d  b y  t h r e e - f o u r t h s  o f  t h e  f u l l  

m e m b e r s h i p  o f  t h e  h o u s e  a n d  t h e  o t h e r s  m u s t  b e  a p p r o v e d  b y  
t w o - t h i r d s .

(c) p r o v i d e s  t h a t  n o t  m o r e  t h a n  f o u r  m e m b e r s  o f  t h e  c o m m i s ­
s i o n  m a y  b e  o f  t h e  s a m e  p o l i t i c a l  p a r t y  o r  r e s i d e n t s  o f  t h e  
s a m e  b o r o u g h  o r  t h e  u n o r g a n i z e d  b o r o u g h .

(d) r e q u i r e s  e l e c t i o n  o f  a c h a i r  a n d  v i c e - c h a i r  o f  t h e  c o m ­
m i s s i o n  a n d  a l l o w s  s e l e c t i o n  o f  o t h e r  o f f i c e r s .
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(e) e s t a b l i s h e s  f o u r  y e a r  t e r m s  f o r  t h e  p u b l i c  m e m b e r s  a n d  
p r o v i d e s  t h a t  l e g i s l a t i v e  m e m b e r s  m a y  n o t  s e r v e  b e y o n d  t h e  
e n d  o f  t h e i r  t e r m .

(f) p r o h i b i t s  a m e m b e r  o f  t h e  c o m m i s s i o n  f r o m  h o l d i n g  
e l e c t i v e  o f f i c e ,  f r o m  b e i n g  a n  o f f i c e r  o f  a p o l i t i c a l  p a r t y ,  
c o m m i t t e e  o r  g r o u p  a n d  f r o m  l o b b y i n g .

(g) e x c e p t s  l e g i s l a t i v e  m e m b e r s  f r o m  t h e s e  p r o h i b i t i o n s .

(h) p r o v i d e s  v a c a n c i e s  a r e  f i l l e d  i n  t h e  s a m e  m a n n e r  as 
o r i g i n a l  a p p o i n t m e n t s .

(j) p r o v i d e s  c o m m i s s i o n  m e m b e r s  r e c e i v e  n o  c o m p e n s a t i o n  f o r  
s e r v i c e  o n  t h e  c o m m i s s i o n  b u t  m a y  r e c e i v e  S A L A R Y ? ? ? ?  o r  p e r  
d i e m .

Se c .  3 4 . 6 0 . 1 4 0 . T h i s  s e c t i o n  p r o v i d e s  t h a t  t h e  c o m m i s s i o n  
s h a l l  ‘

(1) a d o p t  r e g u l a t i o n s  t o  f a c i l i t a t e  t h e  r e c e i p t  o f  
i n q u i r i e s  a n d  p r o m p t  r e n d i t i o n  o f  i t s  o p i n i o n s ;

(2) r e c o m m e n d  l e g i s l a t i o n  t o  t h e  l e g i s l a t u r e  c o n s i d e r s  
n e c e s s a r y ;

(3) s u b p o e n a  w i t n e s s e s ,  a d m i n i s t e r  o a t h s ,  a n d  t a k e  
t e s t i m o n y  a n d  a l l o w s  r e q u i r i n g  p r o d u c t i o n  o f  d o c u m e n t s ;  
a n d

(4) p u b l i s h  s e m i - a n n u a l  r e p o r t s  w i t h  d e l e t i o n s  t o  p r e ­
v e n t  d i s c l o s u r e  o f  c o n f i d e n t i a l  m a t e r i a l .

S e c .  2 4 . 6 0 . 1 5 0 . T h i s  s e c t i o n  p r o v i d e s  f o r  i s s u a n c e  o f  a d v i -  
s o r y  o p i n i o n s o n  t h e  r e q u e s t  o f  a p e r s o n  t o  w h o m  t h i s  
c h a p t e r  a p p l i e s ,  m a k e s  t h e s e  o p i n i o n s  b i n d i n g  o n  t h e  

c o m m i s s i o n  u n l e s s  m a t e r i a l  f a c t s  a r e  m i s s t a t e d  o r  o m i t t e d  
a n d  p r o v i d e s  t h e s e  o p i n i o n s  a r e  c o n f i d e n t i a l  u n l e s s  t h e  
p e r s o n  w h o  r e q u e s t e d  t h e  o p i n i o n  m a k e s  a w r i t t e n  r e q u e s t  
t h a t  t h e y  b e  p u b l i c .

S e c .  2 4 . 6 0 . 1 6 0 . T h i s  s e c t i o n  p r o v i d e s  f o r  c o m p l a i n t s  a n d  
p r o c e d u r e s  f o r  t h e i r  c o n s i d e r a t i o n .  A  p r o c e e d i n g  is c o m ­
m e n c e d  b y  f ’l i n g  o f  a c o m p l a i n t  w h i c h  m a y  b e  d o n e  b y  a 
m e m b e r  o f  t h e  p u b l i c  o r  t h r e e  m e m b e r s  o f  t h e  c o m m i s s i o n .
nr»V-\ /-> n r > m v \  "1 r» ■» 4- t n n p f  K a  i r\ t.t v  t 4- 1 n r r  r\a4*Vi
J L A A \ r n 0  JuUXll te 111 VA W W MS* If 4. *  »*••%« w» « w% w mm v  v« wa* •
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B e f o r e  t h e  c o m m i s s i o n  m a y  i n v e s t i g a t e  t h e  c o m p l a i n t ,  i t  m u s t  
d e f i n e  t h e  s c o p e  o f  t h e  i n q u i r y  b y  r e s o l u t i o n .  T h e  
c o m m i s s i o n  m u s t  n o t i f y  a p e r s o n  a g a i n s t  w h o m  a c o m p l a i n t  is 
r e c e i v e d  a n d  a f f o r d  a n  o p p o r t u n i t y  t o  e x p l a i n  t h e  c o n d u c t .

I f  t h e  c o m m i s s i o n  d e t e r m i n e s  t h a t  t h e  f a c t s  a l l e g e d  i n  t h e  
c o m p l a i n  e v e n  i f  t r u e  w o u l d  n o t  c o n s t i t u t e  a v i o l a t i o n ,  i t  
m u s t  s u m m a r i l y  d i s m i s s  t h e  complaint.i

T h e  c o m m i s s i o n  is l i m i t e d  t o  i n v e s t i g a t i n g  v i o l a t i o n s  t h a t  
o c c u r r e d  w i t h i n  f o u r  y e a r s  o f  t h e  c o m p l a i n t  a n d  t h e  
p r o c e e d i n g  m u s t  c o m m e n c e  w i t h i n  o n e  y e a r  a f t e r  t e r m i n a t i o n  
o f  st it..5! s e r v i c e .

T h e  c o m m i s s i o n  s h a l l  i n v e s t i g a t e  t h e  c o m p l a i n t  o n  a c o n f i ­
d e n t i a l  b a s i s  a n d  i s s u e  a n  a d v i s o r y  o p i n i o n  t o  t h e  a l l e g e d  

v i o l a t o r

I f  t h e  a d v i s o r y  o p i n i o n  i n d i c a t e s  a p r o b a b l e  v i o l a t i o n ,  t h e  
p e r s o n  m a y  c o m p l y  w i t h  t h e  a d v i s o r y  o p i n i o n  o r  r e q u e s t  a 

f o r m a l  o p i n i o n .

I f  there- i s  n o n - c o m p l i a n c e  w i t h  t h e  a d v i s o r y  o p i n i o n  o r  i f  
t h e  c o m m i s s i o n  d e t e r m i n e s  a v i o l a t i o n  h a s  o c c u r r e d  t h e  c o m ­
m i s s i o n  s h a l l  f i l e  a c o m p l a i n t  a n d  t h e  p e r s o n  h a s  20 d a y s  

a f t e r  s e r v i c e  t o  r e s p o n d  i n  w r i t i n g .

T h e  c o m m i s s i o n  m a y  s e t  a  t i m e  a n d  p l a c e  f o r  t h e  h e a r i n g  w i t h  
n o t i c e  t o  t h e  c o m p l a i n a n t ,  i f  a n y ,  a n d  t o  t h e  p e r s o n  
c h a r g e d .  T h e  c o m m i s s i o n  a n d  t h e  p e r s o n  c h a r g e d  e a c h  h a v e  
t h e  r i g h t  t o  b e  h e a r d ,  t o  c o m p u l s o r y  p r o c e s s ,  t o  b e  
r e p r e s e n t e d  b y  c o u n s e l  a n d  t o  c r o s s - e x a m i n e  w i t n e s s e s .  
W i t n e s s e s  s h a l l  t e s t i f y  o n  o a t h .  T h e  r u l e s  o f  e v i d e n c e  d o  
n o t  a p p l y  b u t  t h e  f i n d i n g s  m u s t  b e  b a s e d  o n  c o m p e t e n t  a n d  
s u b s t a n t i a l  e v i d e n c e .  T h e  t e s t i m o n y  s h a l l  b e  r e c o r d e d  a n d  
t h e  e v i d e r c e  r e t a i n e d .

T h e  h e a r i n g s  a r e  c l o s e d  t o  t h e  p u b l i c  u n l e s s  t h e  p e r s o n  

c h a r g e d  r e q u e s t s  t h e y  b e  o p e n .  T h e  t e s t i m o n y  a n d  e v i d e n c e  
a r e  a v a i l a b l e  o n l y  t o  t h e  c o m m i s s i o n  s t a f f  a n d  t o  t h e  p e r s o n  

c h a r g e d .  I f  t h e  p e r s o n  c h a r g e d  r e q u e s t s  a t r a n s c r i p t ,  it 
s h a l l  b e  f u r n i s h e d  h i m  w i t h o u t  c h a r g e .

T h e  d e c i s i o n  s h a l l  b e  i n  w r i t i n g  a n d  s i g n e d  b y  f o u r  o r  m o r e  
m e m b e r s  o f  t h e  c o m m i s s i o n .  E a c h  d e c i s i o n  i s  a c c o m p a n i e d  b y  
a n  o r d e r  w h i c h  is p u b l i c .  T h e  o r d e r  is 15.TT>ited t o  a dpit<=>r— 
m i n a t i o n  t h a t  a v i o l a t i o n  d o e s  r d o e s  n o t  e x i s t .

R e p r e s e n t a t i v e  M i t c h e l l  E. A b o o d ,  Jr.
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I f  t h e  c o m m i s s i o n  d e c i d e s  t h a t  a m e m b e r  o f  t h e  l e g i s l a t u r e  
h a s  v i o l a t e d  a p r o v i s i o n  o f  t h i s  b i l l  o r  h a s  n o t  c o o p e r a t e d ,  

i t  s h a l l  r e f e r  t h e  d e c i s i o n  t o  t h e  a p p r o p r i a t e  p r e s i d i n g  
o f f i c e r .  T h e  d e c i s i o n  s h a l l  c o n t a i n  a  s t a t e m e n t  o f  f a c t s  
a n d  m a y  r e c o m m e n d  a n y  p e n a l t i e s  t h e  l e g i s l a t u r e  m a y  l a w f u l l y  
i m p o s e .  T h e  c o m m i s s i o n  s h a l l  m a k e  t h e  d e c i s i o n  p u b l i c  
30 d a y s  a f t e r  r e f e r r a l  b u t  d a y s  t h e  l e g i s l a t u r e  i s  n o t  i n  

s e s s i o n  a r e  n o t  c o u n t e d .

T h e  l e g i s l a t u r e  s h a l l  a c t  o n  t h e  d e c i s i o n  a s  i t  c o n s i d e r s  
a p p r o p r i a t e .

I f  t h e  c o m m i s s i o n  d e t e r m i n e s  a n  e m p l o y e e  o r  f o r m e r  m e m b e r  
has; v i o l a t e d  a  p r o v i s i o n  o f  t h e  b i l l ,  i t  s h a l l  m a k e  t h e  
d e c i s i o n  p u b l i c  30 d a y s  a f t e r  t h e  d a t e  o f  t h e  d e c i s i o n .  T h e  
l e g i s l a t u r e  s h a l l  a c t  o n  t h e  d e c i s i o n  a s  i t  c o n s i d e r s  a p p r o ­

p r i a t e .  "'ction m a y  i n c l u d e  s u s p e n s i o n ,  d e m o t i o n  o r  

dismissal.,

A  p e r s o n  w h o  d i v u l g e s  i n f o r m a t i o n  c o n c e r n i n g  a c h a r g e  e x c e p t  
a s  p e r m i t t e d  b y  t h e  b i l l  i s  g u i l t y  o f  m i s u s e  o f  c o n f i d e n t i a l  
i n f o r m a t i o n  ( w h i c h  i s  a c l a s s  A  m i s d e m e a n o r  u n d e r  

A S  1 1 . 5 6 * 8 6 0 ) .

B G B i l j b
l b / 0 2 8



JAY E HAXVOXO, SCYZRMCi

i.
rr-

OFFICE OF THE ATTORNEY GENERAL

D E P A R T M E N T  O F  L A W
P O U C H  X -  S T A T S  CAP IT CL  
JUN E  A  U. A L A S K A  595 II 
PH O N E :  IS07I <65-3550

D e c e m b e r  3, 198;

H o n . j a y  S. n a m n o n d  

G o v e r n o r  
S t c t a  o f  A l a s k a  
P o u c h  A

J u n e a u ,  A K  S S 3 1 1

Re: C o n f l i c t  o f  i n t e r e s t s .

O u r  f i l e s :  3 6 6 - 2 5 5 - 8 3 ,  3 6 6 - 2 8 6 - 8 3 ,

A 6 6 - 3 9 3 - 8 1 ,  J 6 6 - 4 5 7 - 6 1

D e a r  G o v e r n o r  H a m m o n d :

1. I N T R O D U C T I O N

S e v e n  s i t u a t i o n s  h a v e  b e e n  b r o u g h t  to o u r  a t t e n t i o n  

w h i c h  r e q u i r e  a n a l y s i s  o f  t h e  l a v  o f  c o n f l i c t  o f  i n t e r e s t s .  U e  

a d d r e s s  t h i s  o p i n i o n  t o  y o u  b e c a u s e  o f  t h e  s t a t e w i d e  i m p o r t a n c e  

o f  t h e s e  q u e s t i o n s  a n d  b e c a u s e  o f  t h e  p r o f o u n d  i m p l i c a t i o n s  c f  

o u r  r e m a r k s  f o r  a l l  o f f i c e r s  a n d  e m p l o y e e s  o f  s t a t e  g o v e r n m e n t .

A t  t h e  o u t s e t  w e  m u s t  e m p h a s i z e  o u r  k e y  t h e m e .  T h e  

f a c t  c h a t  t h e r e  m a y  b e  n o  c o n f l i c t  o f  i n t e r e s t s  s t a t u t e  t h a t  

m a k e s  a - p a r t i c u l a r  c o u r s e  o f  c o n d u c t  c r i m i n a l  o r  o t h e r w i s e  i m­

p r o p e r  d o e s  n o t  m e a n  t h a t  i t  is l e g a l .  A  t r a n s a c t i o n  m a y  n e t  

v i o l a t e  A l a s k a ' s  c r i m i n a l  c o n f l i c t  o f  i n t e r e s t s  L a w , a s  3 9 . 5 0 . -  

0 9 0 ;  it m a y  r.ot e v e n  v i o l a t e  a n y  o n e  o f  a d o z e n  c i v i l  S t a t u t e s  

w h i c h  p r o h i b i t  c o n f l i c t s  o f  i n t e r e s t s  in s p e c i f i c  a g e n c i e s ;  y e t  

i t  m a y  s t i l l  b e  i l l e g a l .  By t h i s  o p i n i o n ,  w e  h o p e  t o  m a k e  s t a t e  

o f f i c e r s  a n d  e m p l o y e e s  a w a r e  c f  an e t h i c a l  c o d e  w h i c h  is n o t  ir.

- ■» - x • —



t h e  A l a s k a  S t a t u t e s  b u r  w h i c h  _is ,in f o r c e  i n  .Alaska: r h e  c o m m o n

l a w . U n l e s s  a n d  u n t i l  t h e  l e g i s l a t u r e  p u t s  a d i f f e r e n t  b o d y  o f  

e n a c t e d  l a w  i n  i t s  p l a c e ,  t h e  c o m m o n  l a w  o f  c o n f l i c t  o f  i n t e r ­

e s t s ,  .is d e c l a r e d  b y  t h e  c o u r t s ,  p r e s c r i b e s  t h e  s t a n d a r d s  c f  c o n ­

d u c t  w h i c h  m u s t  b e  f o l l o w e d  b y  a l l  s t a t e  o f f i c e r s  a n d  e m p l o y e e s .

T h e  c o m m o n  l a w  p r o v i d e s ,  g e n e r a l l y ,  t h a t  p u b l i c  o f f i ­

c e r s  a n d  e m p l o y e e s  a r a  t r u s t e e s  o f  t h e  p e o p l e ,  a n d  as s u c h  t h ^ y  

a r e  f o r b i d d e n  to h a v e  o u t s i d e  i n t e r e s t s  w h i c h  c o n f l i c t  w i t h  t h a t  

t r u s t ;  t h e y  n o t  o n l y  m a y  n o t ,  as p u b l i c  o f f i c e r s ,  m a k e  d e c i s i o n s  

t o  b e n e f i t  t h e i r  o w n  p r i v a t e  b u s i n e s s e s  (or i n f l u e n c e  o t h e r  p u b ­

l i c  o f f i c e r s  to d o  so) , b u t  t h e y  m u s t  a v o i d  e v e n  t h e  a p p e a r a n c e  

c h a t  t h e y  h a v e  e n g a g e d  i n  s e l f - d e a l i n g  o r  a t t e m p t s  to i n f l u e n c e  

o f f i c i a l  d e c i s i o n - m a k i n g  f o r  t h e i r  p r i v a t e  a d v a n t a g e .  . Inhere 

t h e r e  is t h e  f a c t  o r  a p p e a r a n c e  o f  i m p r o p r i e t y ,. t h e  c o u r t s  w i l l  

d e c l a r e  t h e  c o n t r a c t ,  t r a n s a c t i o n ,  o r  d e c i s i o n  v o i d  u n l e s s  a 

s t a t u t e  p e r m i t s  t h e  a c t i o n  i n  q u e s t i o n ,  a n d  t h i s  r e s u l t  c a n n o t  b e  

a v o i d e d  b y  t h e  e x p e d i e n t  o f  l e t t i n g  a  " d i s i n t e r e s t e d "  c o l l e a g u e  

o r  s u b o r d i n a t e  m a k e  t h e  d e c i s i o n .

T h e  q u e s t i o n s  w h i c h  p r o m p t e d  t h i s  o p i n i o n  a r e  r e l a t e d  

be l o w . '  O u r  a n a l y s i s  f o l l o w s  t h e r e a f t e r .

F i r s t ,  m a y  a l e g i s l a t o r ,  r,r h i s  o r  h e r  c o m p a n y ,  c o n ­

t r a c t  w i t h  t h e  s t a t e  to p r o v i d e  the s t a t e  w i t h  g o o d s  o r  s e r v i c e s ?

*TM _______ ________ -------------------------------
4 t i c  a u a w c i  u u  .

S e c o n d ,  m a y  a l e g i s l a t o r ,  s t a t e  o f f i c e r ,  o r  s t a t e  e m -
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o l o y e e  r e c e i v e  a l o a n  f r o m  t h e  s t a t e ?  T h e  a n s v e r  w i t h  r e s p e c t  to 

e d u c a t i o n a l '  a n d  r e s i d e n t i a l  l o a n s  is a q u a l i f i e d  y e s .  B e c a u s e  

e d u c a t i o n a l  a n d  r e s i d e n t i a l  l o a n  p r o g r a m s  h a v e  r e l a t i v e l y  r i g i d  

r e q u i r e m e n t s  a n d  l o a n  c e i l i n g s ,  t h e r e  is m u c h  l e s s  o p p o r t u n i t y  

f o r  i m p r o p e r  i n f l u e n c e ;  t h u s ,  s t a t e  l e g i s l a t o r s ,  o f f i c e r s ,  a n d  

e m p l o y e e s  m a y  r e c e i v e  s u c h  l o a n s .  H o w e v e r ,  it w o u l d  b e  i n c u m b e n t  

u p o n  t h e  a p p l i c a n t / l e n d e e  to i n s u r e  t h a t  n o  o n e  t a k e s  a n y  s“ep' 

w h i c h  m i g h t  b e  v i e w e d  as a n  a t t e m p t  to i n f l u e n c e  t h e  a d m i n i s t r a ­

t o r s  o f  t h e  p r o g r a m  i n  t h e i r  e v a l u a t i o n  o f  t h e  a p p l i c a n t / l e n d e e • s 

a p p l i c a t i o n  a n d  t h e i r  a d m i n i s t r a t i o n  o f  t h e  l o a n .  C o m m e r c i a l  

l o a n s  a r e  m u c h  m o r e  q u e s t i o n a b l e  t r a n s a c t i o n s  w h i c h  w e  w i l l  d i s ­

c u s s  b e l o w .

T h i r d ,  m a y  a  l e g i s l a t o r  v o t e  o n  a b i l l  w h i c h  w i l l  i n u r e  

to the- f i n a n c i a l  b e n e f i t  o f  t h e  l e g i s l a t o r ?  T h e  ansv;er is y e s ,  

u n l e s s  t h e  l e g i s l a t o r ' s  i n t e r e s t  is p e c u l i a r l y  p e r s o n a l ,  s u c h  as 

w h e n  t h e  b i l l  b e n e f i t s  o n l y  a t i n y  c l a s s  o f  w h i c h  t h e  l e g i s l a t o r  

.is a m e m b e r ,  o r  w h e n  t h e  b i l l  c o n c e r n s  a p r o j e c t  o n  w h i c h  t h e  

l e g i s l a t o r ,  o r  t h e  l e g i s l a t o r ' s  c o m p a n y ,  is a c o n t r a c t o r .

F o u r t h ,  m a y  a d i r e c t o r ,  of. a  s t a t e ,  c o r p o r a t i o n ,  b o a r d ,  

o r  c o m m i s s i o n  w h i c h  is g o v e r n e d  b y  n o  s p e c i f i c  c o n f l i c t  o f  i n t e r ­

e s t s  s t a t u t e  h o l d  t h a t  p o s i t i o n  if h e  o r  s h e  is n l c o  a n  o f f i c e r ,  

m a n a g e r ,  o r  l a r g e  s t o c k h o l d e r  o f  a p- v a t e  c o m p a n y  w h i c h  h a s  e n -  

t e r p r i  i n t o  n n n r r a c r s  no  n r n u i  Hp r h a  c r a r o  u i  rH ~ c c d s  o r  s e r v i t a a ?  

If t h e  d i r e c t o r ' s  c o m p a n y  h a s  a c o n t r a c t  w i t h  an a g e n c y  o f  s t a t e

■ Hon. Jay  S. Hammond, G o v e rn o r  - December 3,  1932
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g o v e r n m e n t  d i f f e r e n t  f r o m  t h e  a g e n c y  i n  w h i c h  t h e  d i r e c t o r  

s e r v e s ,  a n d  i f  t h e  l i k e l i h o o d  t h a t  t h e  t w o ' a g e n c i e s  w i l l  i n t e r a c t  

o n  o t h e r  than, r o u t i n e , . m i n i s t e r i a l  m a t t e r s  is s m a l l ,  t h e r e  w o u l d  

b e  n o  c o n f l i c t .  If, h o w e v e r ,  t h e  d i r e c t o r ' s  c o m p a n y  h a s  c o n ­

t r a c t s  w i t h  t h e  a g e n c y  i n  w h i c h  t h e  d i r e c t o r  s e r v e s ,  t h e  d i r e c t o r  

m u s t  d i v e s t  h i m s e l f  o f  h i s  p r i v a t e  h o l d i n g s  o r  r e s i g n  h i s  d i r e c ­

t o r s h i p ;  o t h e r w i s e ,  a n y  c o n t r a c t s  h i s  c o m p a n y  e x e c u t e s  w i t h  t h a t  

a g e n c y  w o u l d  b e  v o i d .  ..

F i f t h ,  m a y  a n  o f f i c e r  o f  t h e  D i v i s i o n  o f  M i n e r a l s  a n d  

E n e r g y  M a n a g e m e n t  o f  t h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  (DMEM) 

o w n  a m i n e r a l  c l a i m ,  a n  i n t e r e s t  i n  a m i n e ,  o r  a n  i n t e r e s t  i n  t h e  

p r o d u c t s  o f  a m i n e  o n  l a n d  u n d e r  s t a t e  j u r i s d i c t i o n ?  O w n e r s h i p  

o f  . s u c h  i n t e r e s t s  is n o t  p r o h i b i t e d  u n d e r  A S  2 7 . 0 5 . 0 1 0  u n l e s s  

D M E M  is e n g a g e d  i n  a n  " i n v e s t i g a t i o n "  d e s c r i b e d  in A S  2 7 . 0 5 . 0 1 0  

-- 27.05..070. H o w e v e r ,  t h e  c o m m o n  lav; d o e s  p r o h i b i t  t h e  o w n e r ­

s h i p  o f  s u c h  i n t e r e s t s :  A c o n f l i c t  o f  i n t e r e s t s  w o u l d  e x i s t  b e ­

c a u s e  t h e  o f f i c e r  (or t h e  o f f i c e r ' s  s u b o r d i n a t e s )  w o u l d  b ^  r e ­

q u i r e d  to r e v i e w  a n d  a p p r o v e  t h e  c ' f i c e r ' s  f i l i n g s  w i t h  D M E M  c o n ­

c e r n i n g  t h e  o f f i c e r ' s  m i n i n g  i n t e r e s t s .  In a d d i t i o n ,  t h e  o f f i c e r  

w o u l d  h a v e  a s u b s t a n t i a l  v o i c e  in t h e  d e p a r t m e n t ' s  l a n d  u s e  c l a s ­

s i f i c a t i o n s ,  w h i c h  c o u l d  i n u r e  v e r y  m u c h  to t h e  o f f i c e r - ' s  b e n e f i t  

w e r e  h e  a n  a c t u a l  o r  p o t e n t i a l  i n v e s t o r  i n  m i n e r a l  c l a i m s  o n  l a n d  

s u b j e c t  to s t a t e  r e g u l a t i o n .

S i x t h ,  m a y  a n  i n s p e c t o r  i n  a s t a t e  r e g u l a t o r y  a g e n c y



s e l l  t h e  r i g h t  to u s e  a p r o c e s s  t h e  i n s p e c t o r  d e v e l o p e d  a n d  p a ­

t e n t e d  t o  c o m p a n i e s  w h o s e  p l a n t s  h e  i n s p e c t s ?  T h e  a n s w e r  i s  no. 

N e i t h e r  m a y  t h a t  i n s p e c t o r  o b t a i n  a s t a t e  g r a n t  t o  t e s t  t h e  p r o ­

c e s s  i n  p l a n t s  w h i c h  h e  i n s p e c t s .

S e v e n t h ,  m a y  a' p e r s o n  w i t h  a n  i n t e r e s t  i n  a  b u s i n e s s
\ .  .  . •

t h a t  h a s  a  c o n t r a c t  w i t h  t h e  s t a t e  b e  a m e m b e r  o f  t h e  b o a r d  o f  

t h e  A l a s k a  R e s o u r c e s  C o r p o r a t i o n .  ( A R C ) ?  T h e  a n s w e r  is a q u a l i ­

f i e d  y e s .  ‘ A  m e m b e r  is f o r b i d d e n  to a c c u i r e  a n y  c o n f l i c t i n g  i n ­

t e r e s t  a f t e r  j o i n i n g  t h e  b o a r d .  A S  3 7 . 1 2 . 0 6 5 ( b ) .  C o n c e r n i n g  

i n t e r e s t s  w h i c h  a m e m b e r  h o l d s  a n d  h e l d  b e f o r e  j o i n i n g  t h e  b o a r d ,  

t h e r e  a r e  t w o  a n s w e r s :  F i r s t ,  i f  t h e  c o n t r a c t  i s  w i t h  a n  a g e n c y

o t h e r  t h a n  A R C ,  a n d  i f  t h a t  o t h e r  a g e n c y  h a s  o n l y  r o u t i n e ,  m i n i s ­

t e r i a l  c o n t a c t s  w i t h  A R C ,  t h e r e  is n o  c o n f l i c t .  S e c o n d ,  if. t h e  

c o n t r a c t  i s  w i t h ' A R C ,  t h e  b o a r d  m e m b e r  must, a b s t a i n  f r o m  v o t i n g  

a n d  t a k e  n o  f o r m a l  o r  i n f o r m a l  p a r t  i n  d i s c u s s i o n s .o f  A R C ' s  p o l i ­

c i e s  o r  a c t i o n s  t o w a r d  t h e  b u s i n e s s  i n  w h i c h  t h e  m e m b e r  h a s  a n  

i n t e r e s t .  I d .

'■ II. T H E  R O L E  Or T H E  A T T O R N E Y  G E N E R A L

T h e  a t t o r n e y  g e n e r a l  is t h e  c h i e f  l e g a l  o f f i c e r  o f  t h e  

s t a t e  a n d  " t h e  l e g a l  a d v i s o r  o f  t h e  g o v e r n o r  a n d  o t her- s t a t e  o f ­

f i c e r s . "  A S  4 4 . 2 3 . 0 2 0  (a). A s  s u c h ,  h e  is d u t y  b o u n d  to a s s i s t  

t h e  g o v e r n o r  m  " t h e  f a i t h f u l  e x e c u t i o n  o f  the' l a w s . "  A l a s k a
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c o n f l i c t  o f  i n t e r e s t ,  s e e  A S  0 1 . 1 0 . 0 1 0 ;  t h e  c o n s t i t u t i o n a l  r e ­

q u i r e m e n t s  t h a t  " [ n o ]  a p p r o p r i a t i o n  o f  p u b l i c  m o n e y  [b e  j m a c e  ... 

e x c e p t  f o r  a p u b l i c  p u r p o s e , "  a n d  t h a t  ”[ n ] o  o b l i g a t i o n  f o r  -the 

p a y m e n t  o f  m o n e y  s h a l l  b e  i n c u r r e d  e x c e p t  as a u t h o r i z e d  b y  l e w . "  

A l a s k a  C o n s t . ,  a r t .  IX, §§ 6, 13; a n d  A S  3 9 . 5 0  c o n c e r n i n g  c o n ­

f l i c t s  o f  i n t e r e s t s .

T h e  a t t o r n e y  g e n e r a l  p e r f o r m s  t h i s  f u n c t i o n  b y  p r o s e ­

c u t i n g  l e g a l  a c t i o n s ,  A S  4 4 . 2 3 . 0 2 0 ( b ) ( 1 ) ,  a n d  f u r n i s h i n g  w r i t t e n  

l e g a l  o p i n i o n s .  A S  4 4 . 2 3 . 0 2 0 ( b ) ( 4 ) .  T h e  a t t o r n e y  g e n e r a l  is 

a l s o  e m p o w e r e d  to b r i n g  a n  a c t i o n  to r e c o v e r  s t a t e  f u n d s  w h i c h  

w e r e  i l l e g a l l y  p a i d  o r  p a i d  to a p e r s o n  n o t  a u t h o r i z e d  to r e c e i v e  

t h e m .  A S  3 7 . 1 0 . 0 9 0 .  S h o r t  o f  c u r t  a c t i o n ,  the a t t o r n e y  g e n e r a l  

m a y  a d v i s e  a g a i n s t  a n  a g e n c y  c o u r s e  o f  a c t i o n  w h i c h  h e  b e l i e v e s  

is a g a i n s t  t h e  p u b l i c  i n t e r e s t .  S e e  M o b i l  O i l  C o r o ,  v. K e l l e y , 

3 5 3  F. S u p p .  5 8 2 ,  5 8 6  ( S . D .  A l a .  1 9 7 3 ) ,  a f f 1 a 4 93 F . 2 d  7 8 4  (5 t h  

C i r .  1 9 7 4  ). I n d e e d ,  t h e  a t t o r n e y  g e n e r a l  is d u t y  b o u n d ,  i n  t h e  

s e r v i c e  o f  t h e  p u b l i c  i n t e r e s t ,  to g i v e  s u c h  a d v i c e ,  e v e n  i n  t h e  

f a c e  o f  o b j e c t i o n s  f r o m  c l i e n t  a g e n c i e s ,  o f f i c e r s ,  o r  l e g i s l a ­

t o r s .  D ' A n i c o  v. B o a r d  o f  M e d i c a l  E x a m i n e r s , 5 2 0  P . 2 d  10, 20

( C a l .  1 9 7 4 ) ( I n  B a n k ) ;  C o m m o n w e a l t h  e x  rel. H a n c o c k  v. P a x t o n . 5 1 6

S . W . 2 d  8 6 5  (Xy. 1 9 7 4 ) .  T h e  f i r s t  a l l e g i a n c e  o f  t h e  a t t o r n e y  g e n ­

e r a l  is to t h e  p u b l i c  i n t e r e s t .  I d .

In t h i s  o p i n i o n ,  w e  a d v i s e  o n  v a r i o u s  c o u r s e s  o f  c o -  

tier.. T h i s  a d v i c e  is b a s e d  u p  or. o u r  b e s t  r e a d i n g  c f  the c a s e  l a w

‘ Hon. J a v  S. Hammond, G o v e rn o r  December 3 ,  1982
3 6 6 - 2 5 5 - 8 3 ,  3 6 6 - 2 8 6 - 8 3 ,  • Page
A 6 6 - 3 9 3 - 8 1 ,  J 6 6 -4 5 7 -8 1



a n d  c u r  c o n v i c t i o n  t h a t ,  w e r e  t h e  s p e c i f i c  s i t u a t i o n s  p r e s e n t e d  

t o  a c o u r t  i n  a l a w s u i t ,  p a r t i c u l a r  o u t c o m e s  w o u l d  f o l l o w .  T h i s  

is n o t  a c e r t a i n  p r o s p e c t :  a s  w i l l  b e  m a d e  c l e a r e r  b e l o w ,  w e

a r e ,  w i t h  f e w  e x c e p t i o n s ,  d e a l i n g  n o t  w i t h  s p e c i f i c  s t a t u t e s  b u t  

w i t h  t h e  c o m m o n  la w ,  a g e n e r a l  a n d  c h a n g i n g  b o d y  o f  p r i n c i p l e s  

d e v e l o p e d  a n d  a p p l i e d  b y  c o u r t s  e v e r  t h e  c e n t u r i e s .  O u r  c o n c l u ­

s i o n s  a r e  b a s e d  u p o n  w h e t  w e  b e l i e v e  a c o u r t  w o u l d  do g i v e n  t h o s e  

g e n e r a l  p r i n c i p l e s ,  p r e v a i l i n g  p u b l i c  p o l i c y ,  t h e  p u b l i c  i n t e r ­

e s t ,  a n d  t h e  c o n t i n u i n g  s i l e n c e  o f  t h e  l e g i s l a t u r e  i n  t h i s  a r e a
j

g e n e r a l l y .  T h u s ,  t h i s  m e m o r a n d u m  is a p r e s c r i p t i o n  f o r  a g e n c y  

a c t i o n  i n  t h e  f a c e  o f  c o n f l i c t s  o f  i n t e r e s t s  n o t  a d d r e s s e d  b y  

s t a t u t e ,  a n d  a g u i d e  f o r  l e g i s l a t i v e  a c t i o n  s h o u l d  t h e  a g e n c y  o r  

c o u r t  r e s o l u t i o n  b e  u n s a t i s f a c t o r y  t o  t h e  l e g i s l a t u r e .

... S t a t e  agei'.cies,' o f f i c e r s ,  a n a  e m p l o y e e s  s h o u l d  h e e d  a d ­

v i c e  in t h i s  m e m o r a n d u m  u n t i l  o r d e r e d  to d o  o t h e r w i s e  b y  a c o u r t .  

S e e  G r a v  v. M a i n , 3 0 9  F. S u p p . 207, 2 2 0  (M.D. A l a .  1 9 6 8 ) ;  S t a t e  

D i s t r i c t  C o u r t  o f  H a v e s  C o u n t y , 4 4 0  ? . 2 d  7 0 0 ,  707 ( O kla.

1 9 6 8 ) .

III. S T A T U T E S  A P D  C O M M O N  L A W  P R I N C I P L E S

T h e r e  a r e  m o r e  c h a n  a d o z e n  p r o v i s i o n s  d e a l i n g  w i t h  

c o n f l i c t  o f  i/iterests s c a t t e r e d  t h r o u g h  t h e  A l a s k a  S t a t u s e s . 

On.1 / IS 3 9 . 5 0  . a p p l i e s  to s t a t e  o f f i c e r s  g e n e r a l l y .  O n e  o f  r h a z

k Hon. Jay  S. Hammond, G o v e rn o r  December 3,  1982
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u p o n  e p r i v a t e  o r  b u s i n e s s  i n t e r e s  t in t h e  p e r f o r m a n c e  o f  a  p u b ­

l i c  d u t y , "  A S  3 9 . 5 0 . 0 1 0 ( a ) ( 1 ) ,  a n d  i t  d e c l a r e s  t h a t  " p u b l i c  o f ­

f i c e  is a p u b l i c . t r u s t  w h i c h  s h o u l d  b e  f r e e  f r o m  t h e  d a n g e r  o f  

c o n f l i c t  o f  i n t e r e s t . "  A S  3 9 . 5 0 . 0 1 0  ( b ) ( 1 ) .  Its m a i n  f e a t u r e  is 

i t s  d i s c l o s u r e  r e q u i r e m e n t s .  E . g . , A S  3 9 . 5 0 . 0 2 0 .  T h e  c h a p t e r ' s  

o n l y  p r o h i b i t i o n s  a r e  c o n t a i n e d  i n  A S  3 9 . 5 0 . 0 9 0 ,  s u b s e c t i o n  (a) 

o f  w h i c h  p r o v i d e s :

N o  p u b l i c  o f f i c i a l  m a y  u s e  h i s  o f f i c i a l  p o s i t i o n  
o r  o f f i c e  f o r  t h e  p r i m a r y  p u r p o s e  o f  o b t a i n i n g  
f i n a n c i a l  g a i n  f o r  h i m s e l f ,  o r  h i s  s p o u s e ,  c h i l d ^  

m o t h e r ,  o r  f a t h e r ,  o r  b u s i n e s s  w i t h  w h i c h  h e  is 
a s s o c i a t e d  o r  o w n s  s t o c k .

V i o l a t i o n  o f  t h i s  s u b s e c t i o n  is a c r i m e .  A S  3 9 . 5 0 . 0 9 0 ( d ) .

O t h e r  A l a s k a  c o n f l i c t  s t a t u t e s  i n c o r p o r a t e  A S  3 9 . 5 0  b y  

r e f e r e n c e ,  1/ o r  i m p o s e  o t h e r  l i m i t a t i o n s .  2/ T h e  o t h e r  l i n i t a -  

c i o n s  r a n g e  f r o m  a s i m p l e  p r o h i b i t i o n  o n  t h e  er.ploymei. o f  c l o s e  

r e l a t i v e s ,  A S  1 4 . 1 4 . 1 4 0 ,  t o  a d u t y  to d i v e s t  or.eseif o f  t h e  c o n ­

f l i c t i n g  i n t e r e s t  o r  s u f f e r  f o r f e i t u r e  of o n e ' s  o f f i c e .  A S  4 2 . -  

0 7 . 0 6 1 .  . . .

T h e  s t a t u t e s  m e n t i o n e d  a b o v e  s p e a k  o n l y  to a r e l a t i v e  

h a n d f u l  o f  g o v e r n m e n t  a g e n c i e s ,  b o a r d s ,  c o r p o r a t i o n s ,  a n d  c o m m i s ­

s i o n s .  3_/ s o n e  c a s e s ,  t h e  s t a t u t e s  p r e s c r i b e  r u l e s  o f  c o n d u c t

Hon. J£v  S. Hammond, G o v e rn o r  December 3,  29S2
3 6 6 - 2 5 5 - 3 3 ,  3 6 6 - 2 8 6 - 8 3 ,  • Paae ?8
A o6 - 3 9 3 - 8 1 ,  J 6 6 - 4 5 7 - S I
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r o r  o f f i c e r s o f  s t a t e  a g e n c i e s , b u t  o f f e r  n o  g u i d a n c e  f o r  e m p l o y ­

e e s  . _4/ T h e r e  r e m a i n  h u n d r e d s  c f  c o n f l i c t  s i t u a t i o n s  to w h i c h  n o  

A l a s k a  c o n f l i c t . l e g i s l a t i o n  5 /  p e r t a i n s  e x c e p t  as A S  3 9 . 5 0 .  6/ **~ 

It is w e l l - s e t t l e d  i n  t h e  f e d e r a l  c o u r t s ,  p a r t i c u l a r l y  

w i t h  r e g a r d  t o  c r i m i n a l  s a n c t i o n s  f o r  b r i b e r y  a n d  f r a u d ,  t h a t  t h e  

e x i s t e n c e  o f  c r i m i n a l  s t a t u t e s  ( s u c h  as A S  3 9 . 5 0 . 0 9 0 )  d o e s  n o t  

e x t i n g u i s h  t h e  c o m m o n  l a w  r i g h t r  a n d  r e m e d i e s  w h i c h  w o u l d  o r d i ­

n a r i l y  e x i s t .  U n i t e d  S t a t e s  v. K e a r n s , 5 9 5  F . 2 a  729, 732-7.33 

(D.C. C i r  1 9 7 8 ) ;  C o n t i n e n t a l  M a n a g e m e n t ,  In c .  v. U n i t e d  S t a t e s, 

5 2 7  F . 2 d  6 1 3 ,  6 2 0  (Ct. Cl. 1 9 7 5 ) ,  a n a  c a s e s  c i t e d  t h e r e i n .  W e  

b e l i e v e  t h a t  t h e  s a m e  r u l e  w o u l d  a p p l y  in A l a s k a :  A S  3 9 . 5 0  w i l l

n o t  b e  h e l d  t o  r e p e a l ,  a m e n d ,  o r  p r e e m p t  t h e  c o m m o n  l a w  o f  c o n ­

f l i c t  o f  i n t e r e s t s '  w h i c h  w i l l  a p p l y  " u n l e s s  a n d  u n t i l  t h e  A l a s k a

f
l e g i s l a t u r e  a c t s  t o  m o d i f y  i t . "  S u r i n a  v. E u c k a l e w ,  6 2 9  P . 2d

4/ C o m n a r e  A S  2 1 . 0 6 . 0 4 0 ,  A S  2 7 . 0 5 . 0 2 0 ,  ana' A S  4 4 . 0 7 . 3 3 0  w i t h  A S  
4 4 . 8 8 . 1 8 0 ,  A S  4 6 . 1 2 . 0 9 0 ,  a n d  A S  4 8 . 5 5 . 5 0 0 .  ------

5/ P e r s o n n e l  R u l e s  13 1 2 . 0  a n d  13 1 6 . 0  a p p l y  to m o s t  e x e c u t i v e  
F r e n c h  p e r s o n n e l  a n d  p r o h i b i t  • c o n f l i c t s  or i n t e r e s t s  in temr.s 

w h i c h  e s s e n t i a l l y  i n c o r p o r a t e  t h e  s t a n d a r d s  o f  t h e  c o m m o n  law.

6/ A S  3 9 . 5 0  g o v e r n s  t h e  c o n d u c t  c f  v e r y  f e w  p e r s o n s .  A S  3 9 . 5 0 . -  

2 0 0 ( a ) ( 1 )  l i m i t s  t h e  c h a p t e r ' s  s c o p e  b y  e x c l u d i n g  o f f i c e r s  o r  
e m p l o y e e s  b e l o w  t h e  d i r e c t o r  l e v e l  f r o m  t h e  c o v e r a g e  o f  t h e  p r o ­

v i s i o n .  T h e r e  r e m a i n  o u t s i d e  t h e  c o v e r a g e  o f  t h e  A c t  d e r u t y ' d i ­

r e c t o r s  i n  t h e  e x e c u t i v e  b r a n c h ,  a s s i s t a n t  a t t o r n e y s  g e n e r a l ,  
a p p o i n t i v e  o f f i c e r s  o f  t h e  l e g i s l a t i v e  b r a n c h  ( i n c l u d i n g  l e g i s l a ­
t i v e  a s s i s t a n t s ) ,  n o n - j u d i c i a l  o f f i c e r s  o f  t h e  coiirr s y s t e m ,  a n d  

a l l  s u b o r d i n a t e  e m p l o y e e s  o f  t h e s e  a g e n c i e s .  T h u s ,  f u l l y  90 p e r ­

c e n t  o r  s t a t e  o f z i c e r s  a n d  e m p l o y e e s  a r e  b e y o n d  t h e  r e a c h  o f  t h e  
c r i m i n a l  s a n c t i o n s  i n  A S  . " 9 . 5 0 . 0 9 0 ( a ) .



.969, 9 7 3  ( A l a s k a  1 9 8 1 ) .  T h u s ,  a p e r s o n  c a y  a c r  i l l e g a l l y  w i t h o u t  

v i o l a t i n g  t h e  c r i m i n a l  law, a n d  s e r i o u s  - n o n - p e n a l  c o n s e q u e n c e s  

m a y  f o l l o w .

N e i t h e r  ip it p o s s i b l e  t o  f o r m u l a t e  a r u l e  of a d m i n i s ­

t r a t i v e  d e c i s i o n  f o r  'a g i v e n  s i t u a t i o n  b y  a n a l o g y ,  b a s e d  u p o n  

l e g i s l a t i v e  p r o n o u n c e m e n t s  w i t h  r e s p e c t  to o t h e r  a g e n c i e s ,  f o r  n o  

c o n s i s t e n t  p o l i c y  is a p p a r e n t  f r o m  a n  e x a m i n a t i o n  o f  t h e  v a r i o u s  

s t a t u t e s .  O n e  s t a t u t e  l a y s  d o w n  n o  o t h e r  r u l e  t h a n  t h a t  s c h o o l  

b o a r d s  m a y  n o t  h i r e  c l o s e  r e l a t i v e s  o f  t h e  b o a r d  m e m b e r s ,  A S  1 4 . -  

1 4 . 1 4 0 ,  a n d  e v e n  t h a t  r u l o  m a y  b e  w a i v e d  b y  t h e  c o m m i s s i o n e r  of 

e d u c a t i o n .  _Id. T h u s ,  o n  l o c a l  s c h o o l  b o a r d s ,  w e r e  it n o t  f o r  

t h e  c o m m o n  l a w  r u l e  a n d  A S  39.50.0.90 (a), a b o a r d  m e m b e r  c o u l d  l e t  

a .  c o n t r a c t  to h i m s e l f .  ]_/ I n  a n o t h e r  a g e n c y ,  t h e  l a w  p r o v i d e s  

t h a t  a b o a r d  m e m b e r  m a y  -not v o t e  o n  a c o n t r a c t  w i t h  h i s  o w n  f i r m  

o r  o n e  i n  w h i c h  h e  h o l d s  a " d i r e c t "  o w n e r s h i p  i n t e r e s t ,  b u t  h e .  

n e e d  n o t  d i v e s t  h i m s e l f  o f  t h e  i n t e r e s t .  A S  4 4 . 8 8 . 1 8 0 .  I n  s t i l l  

o t h e r  a g e n c i e s ,  s u c h  i n t e r e s t s  a r e  p r o h i b i t e d  a n d  the o f f i c e r  

m u s t  d i s p o s e  o f  t h e  i n t e r e s t  o r  f o r f e i t  t h e  o f f i c e .  A S  4 2 . 0 7 . -  • 

061'. S e e  A S  2 1 . 0 6 . 0 4 0 ;  A S  2 4 . 2 0 . 2 9 1 ;  A S  2 7 . 0 5 . 0 2 0 ;  A S  3 8 . 0 6 . 0 3 5 .  

F r o m  t h i s  r a n g e  o f  s o l u t i o n s ,  n o  o v e r r i d i n g  g e n e r a l  p o l i c y  p r e ­

s c r i p t i o n  is a p p a r e n t  f o r  t h e  g u i d a n c e  o f  p u b l i c  o f f i c e r s  a n d  

e m p l o y e e s .

, Her.. J a v  S. K a r s o n d , G ove rno r  December 3 ,  1 S£2
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M o s t  . c o n f l i c t  o f  i n t e r e s t s  s i t u a t i o n s  in A l a s k a  a r e  

c o v e r e d  not...by s t a t u t e ,  b u t  b y  the. c o m m o n  law. J u d g e  W i c k e r s h a m

d e s c r i b e d  t h e  c o m m o n  l a w  i n  In R e  S u r k e l l , 2 A l a s k a  1 0 8  (D. A l a s ­

k a  1 5 0 3 ) :  _

T h e  c o m m o n  l a w  i n c l u d e s  t h o s e  p r i n c i p l e s ,  
u s a g e s ,  a n d  r u l e s  o f  a c t i o n  a p p l i c a b l e  to t h e  g o v ­

e r n m e n t  a n d  s e c u r i t y  o f  p e r s o n  a n d  p r o p e r t y  w h i c h  
d o  n o t  r e s t  f o r  t h e i r  a u t h o r i t y  o n  a n y  e x p r e s s  a n d  
p o s i t i v e  d e c l a r a t i o n  o f  .he w i l l  o f  t h e  L e g i s l a -  

t u r e  (1 K e n t ' s  Com. 5 3 3 ;  a s y s t e m  o f  e l e m e n t a r y  
p r i n c i p l e s  a n d  c f  g e n e r > , : j u d i c i a l  t r u t h s  w h i c h

a r e  c o n t i n u a l l y  e x p a n d i n g  w i t h  t h e  p r o g r e s s  o f  
s o c i e t y ,  a n d  a d a p t i n g  t h i m s e l v e s  to t h e  g r a d u a l  

c h a n g e s  o f  t r a d e  a n d  c o m m e r c e  a n d  t h e  m e c h a n i c  
a r t s  a n d  t h e  e x i g e n c i e s  a n d  u s a g e s  o f  t h e  c o u n t r y  

' P i e r c e  v, P r o p s .  S w a n  P o i n t  C e m e t e r y ,  10 R . I .
2 2 7 ,  14 A m .  Re p .  6 6 7 ) .

I d . a t  11 7 .  S e e  H o w a r d  v. P f e i f e r , 4 4 3  P . 2 d  39, 44 ( A l a s k a

1 9 6 3 ) .  -In A l a s k a ,  t h e  c o m m o n  l a w ’ c o n t r o l s  j u d i c i a l  d e c i s i o n -  

m a k i n g  " u n l e s s  a n d  u n t i l  t h e  A l a s k a  l e g i s l a t u r e  a c t s  t o  m o d i f y

i t . "  S u r i n a  v. 3 u c k a l e w . S e e  A S  0 1 . 1 0 . 0 1 0 .

T h e  c o m m o n  l a w  o f  c o n f l i c t  c f  i n t e r e s t s  is c l e a r e s t  i n  

t h e  c a s e  o f  a c o n t r a c t  m a d e  b y  a p u b l i c  o f f i c e r  w h o  w i l l ,  as a 

p r i v a t e  p e r s o n ,  b e n e f i t  f r o m  t h e  c o n t r a c t .  T h e  m o s t  c o m p r e h e n ­

s i v e  d i s c u s s i o n  o f  t h e  t y p i c a l  s i t u a t i o n ,  t h e  c o n t r o l l i n g  r u l e ,  

a n d  t h e  u n d e r l y i n g  p u b l i c  p o l i c y  is f o u n d  i n  B e e b e  v. S u p e r v i s o r s  

o f  S u l l i v a n  C o u n t v , 19 N . Y . S .  3 2 9  (A??. D i v .  1 8 9 2 ) ,  a f f 1c 37 N . E .  

5 6 6  (N .Y . 1 8 9 4 )  :
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c o l l e c c i c n  m a t t e r s ] ,  t h e  d e f e n d a n t  A n d e r s o n  w a s  a 
m e m b e r  o f  t h e  b o a r d  o f  s u p e r v i s o r s .  T h e y  w e r e  t h e  

a g e n t s  o f  t h e  c o u n t y  o f  S u l l i v a n ,  a n d  as s u c h  h a d  
h o  r i g h t  to e n t e r  i n t o  c o n t r a c t s  f o r  t h e i r  o w n  

b e n e f i t  w i t h  t h e i r  p r i n c i p a l ,  t h e  c o u n t y  o f  
S u l l i v a n . . T h e y  a r e  t r u s t e e s ,  a n d  h a v e  n o  r i g h t  t o  
e n t e r  i n t o  c o n t r a c t s  w i t h  e a c h  o t h e r  at t h e  

e x p e n s e  o f  t h o s e  f o r  w h o m  t h e y  a r e  a c t i n g ,  a n d  

w h o s e  i n t e r e s t s  t h e y  a r e  b o u n d  to g u a r d  a n d  

p r o t e c t  T h e  i l l e g a l i t y  o f  s u c h  c o n t r a c t s  d o e s  

n o t  d e p e n d  u p o n  s t a t u t o r y  e n a c t m e n t s .  T h e y  a r e  

i l l e g a l  a t  c o m m o n  law. It is c o n t r a r y  to g o o d  
c o r a l s  a n d  p u b l i c  p o l i c y  to p e r m i t  m u n i c i p a l  o f f i -  
c e r s  o f  a n y  k i n d  t o  e n t e r  i n t o  c o n t r a c t u a l  r e l a -  

t i o n s  w i t h  t h e  m u n i c i p a l i t y  o f  w h i c h  t h e y  a r e  o f -  3 

f i c e r s ;  a n d  t h i s  p r i n c i p l e  a p p l i e s  w i t h  p a r t i c u l a r  
f o r c e  to m e m b e r s  o f  a  b o a r d  l i k e  t h e  b o a r d  o f  s u ­

p e r v i s o r s ,  w h i c h  n o t  o r l y  m a k e s  t h e  c o n t r a c t ,  b u t  
s u b s e q u e n t l y  a u d i t s  t h a  b i l l .

B u t  ir. is s a i d  t h a t  i n  t h e  c a s e  b e f o r e  us t h e  

s u p e r v i s o r  w h o  w a s  e m p l o y e d  d i d  n o r  v o t e  o n  t h e  
q u e s t i o n  o f  h i s  o w n  e m p l o y m e n t ,  o r  u p o n  t h e  a u d i t  

o f  h i s  b i l l .  T h a t  d o e s  n o t  c u r e  t h e  e v i l .  T h e  
i n f l u e n c e  u p o n  f e l l o w  m e m b e r s  is t h e  s a m e .  H i s  • 
c o n s t i t u e n t s '  a r e  e n t i t l e d  to h i s  j u d g m e n t  in m a k -  

. i n g  c o n t r a c t s , *  to h i s  s c r u t i n y  i n  p a s s i n g  u p o n  

a c c o u n t s ,  a n d  to h i s  u n b i a s e d  a n d  d i s i n t e r e s t e d  
e f f o r t s  i n  b o t h ;  a n d  h e  c a n n o t  m a k e  t h e  v i o l a t i o n  

o r  n e g l e c t  o f  t h e  d u t i e s  h e  e w e s  to h i s  c o n s t i t u ­

e n t s  t h e  m e a n s  o f  v a l i d a t i n g  a n  o t h e r w i s e  i l l e g a l  
a c t .  H e  c a n n o t  p u t  o n  a n d  o f f  t h e  g a r b  o f  a p u b ­

l i c  o f f i c i a l ,  a n d  d i s c h a r g e  o r  r e f u s e  to d i s c h a r g e  

t h e  d u t i e s  o f  h i s  t r u s t ,  a t  w i l l ,  a n d  as b e s t  s u b ­

s e r v e  h i s  p r i v a t e  i n t e r e s t s .  H e  is a p a r t  o f  t h e  
b o a r d  o f  s u p e r v i s o r s * .  I t s . a c t  is h i s  a c t ;  a n d  h e  

c a n n o t ,  a s  a  s u p e r v i s o i , m a k e  a c o n t r a c t  w i t h  h i m ­
s e l f  as a p r i v a t e  citizen.'.

Id. a t  6 3 0  ( c i t a t i o n s  e m i t t e d ) .

IV. T K Z  P R O C E S S  Or C 0 M M C H  L A W  A D J U D I C A T I O N

m  tr.e  absence  c i  i e g i s _ a t i e r . , i t  i s  th e  ta s k  o f  the
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b e r s  o f  t h e  b a r ,  l i t i g a n t s ,  a n d  a m i c i  c u r i a e ,  to a p p l y  c o m m o n  l a w  

p r i n c i p l e s  ' a n d  p o l i c i e s  a r t i c u l a t e d  b y  t h e  B e e b e  c o u r t  a n d  h u n ­

d r e d s  o f  o t h e r  c o u r t s  a n d  c o m m e n t a t o r s  b e f o r e  a n d  s i nce.. T h e  

t a s k  is a d i f f i c u l t  o n e  b e c a u s e ,  w i t h  t h e  e x c e p t i o n  o f  il e s e l f -  

d e a l i n g  p u b l i c  o f f i c e r  s i t u a t i o n  j u s t  d e s c r i b e d ,  t h e  l a w  is n o t  

s e t t l e d ;  t h e  c o u r t s  m u s t  r e a s o n  f r o m  t h e  s i t u a t i o n s  a l r e a d y  a d ­

d r e s s e d  b y  t h e  c o u r t s  to s o l u t i o n s  f o r  n e w  q u e s t i o n s  p r e s e n t e d .

F o r  t h i s  u n d e r t a k i n g  t h e  c o m m o n  l a w  is w e l l - s u i t e d ,  as 

C h i e f  J u s t i c e  L e m u e l  S h a w  n o t e d  in h i s  c l a s s i c  d e s c r i p t i o n  o f  the 

p r o c e s s :

It is o o f  t h e  g r e a t  m e r i t s  a n d  a d v a n t a g e s  o f  
t h e  c o m m o n  law, t h a t ,  i n s t e a d  o f  a s e r i e s  o f  d e ­

t a i l e d  p r a c t i c a l  r u l e s ,  e s t a b l i s h e d  b y  p o s i t i v e  

p r o v i s i o n s ,  a n d  a d o p t e d  to t h e  p r e c i s e  c i r c u m ­

s t a n c e s  o f  p a r t i c u l a r  c a s e s ,  w h i c h  w o u l d  b e c o m e  . 
o b s o l e t e  a n d  f a i l ,  w h e n  t h e  p r a c t i c e  a n d  c o u r s e  o f  
b u s i n e s s ,  to w h i c h  t h e y  a p p l y ,  s h o u l d  c e a s e  o r  

c h a n g e ,  t h e  c o m m o n ‘l a v  c o n s i s t s  o f  a f e w  b r o a d  a n d  
c o m p r e h e n s i v e  p r i n c i p l e s  f o u n d e d  o n  r e a s o n ,  n a t u r -  

■ al j u s t i c e ,  a n d  e n l i g h t e n e d  p u b l i c  p o l i c y  m o d i f i e d  
a n d  a d a p t e d  to t h e  c i r c u m s t a n c e s  o f  a l l  t h e  p a r ­
t i c u l a r  c a s e s  w h i c h  f a l l  w i t h i n  it.

A n o t h e r  c o n s e q u e n c e  o f  t h i s  e x p a n s i v e  c h a r a c ­

t e r  o f  t h e  c o m m o n  l a w  i s , t h a t  w h e n  n e w  p r a c t i c e s  
s p r i n g  up, n e w  c o m b i n a t i o n s  c f  f a c t s  a r i s e ,  a n d  

c a s e s  a r e  p r e s e n t e d  f o r  w h i c h  there, is n o  p r e c e ­

d e n t  i n  j u d i c i a l  d e c i s i o n ,  t h e y  m u s t  b e  g o v e r n e d  

b y  t h e  g e n e r a l  p r i n c i p l e ,  a p p l i c a b l e  to c a s e s . m o s t  
n e a r l y  a n a l o g o u s ,  b u t  m o d i f i e d  a n d  a d a p t e d  to n e w  

c i r c u m s t a n c e s  b y  c o n s i d e r a t i o n s  c f  ritr.es s a n d  

p r o p r i e t y ,  o f  r e a s o n  a n d  j u s t i c e ,  w h i c h  g r o w  o u t  
o f  t h o s e  c i r c u m s t a n c e s .



2 6 3  ( 1 8 5 4 ) ,  r e p r i n t e d  i n  H a r t  a n d  S a c k s ,  T h e  L e g a l  P r o c e s s :

B a s i c  P r o b l e m s  I n  T h e  M a k i n g  .'id A p p l i c a t i o n  O f  L a w  ( 1 9 5 8 )  3 8 6 -  

3 9 5 .  8/ .

I t  is o u r  t a s k  to b e g i n  w i t h  t h e  l e g i s l a t i v e  s o l u t i o n s  

t o  d e t e r m i n e  i f  a n y  s t a t u t e  a n s w e r s  a n y  o f  t h e  c o n f l i c t  q u e s t i o n s  

p o s e d .  F a i l i n g  t h a t ,  w e  m u s t  t u r n  t o  t h e  c o m m o n  l a w  and, b e g i n ­

n i n g  w i t h  t h e  f i r s t  p r i n c i p l e s ,  r e a s o n  t o  t h e  c o n c l u s i o n  t h e  

c o u r t s  w o u l d  l i k e l y  r e a c h  g i v e n  t h e  f a c t s ,  j u d i c i a l  p r e c e d e n t  jLn 

a n a l o g o u s  c a s e s ,  a n d  p r e v a i l i n g  p u b l i c  p o l i c y .  .

v - L E G I S L A T O R  C O N F L I C T S

T w o  q u e s t i o n s  a r e  p r e s e n t e d  c o n c e r n i n g  p o t e n t i a l  l e g i s ­

l a t o r  c o n f l i c t s :  F i r s t ,  m a y  a l e g i s l a t o r ,  o r  h i s  o r  h e r  f i r m  o r

b u s i n e s s ,  c o n t r a c t  w i t h  t h e  s t a t e  to p r o v i d e -  t h e  s t a t e  w i t h  g o o d s  

o r  s e r v i c e s ?  S e c o n d ,  m a y  a l e g i s l a t o r  r e c e i v e  a s t a t e  l o a n ?

T h e  f i r s t  q u e s t i o n  d o e s  n o t  c o n c e r n  c l a s s i c  s e l f - d e a l ­

ing ,  t h e  l e t t i n g  o f  c o n t r a c t s  b y  a n  o f f i c i a l  to h i m s e l f  o r  h i s  

r e l a t i v e s ,  a s s o c i a t e s  o r  c o m p a n y .  I t  is a d i f f e r e n t  p r o b l e m  d e ­

s c r i b e d  i n  t h e  f o l l o w i n g  t e r m s :

T h e r e  is a g r e a t  p o s s i b i l i t y  t h a t  a n  o f f i c i a l  w h o  

h a s  n o  i m m e d i a t e  a d m i n i s t r a t i v e  c o n n e c t i o n  w i t h

Hon. J a y  S. Hammond, G o v e rn o r  December 3, I S 32
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8/ T h u s ,  e v e n  if t h e r e  is n o  s t a t u t e  a n d  n o t  o n e  c a s e  a d d r e s s i n g  

t h e  s i t u a t i o n  b e f o r e  a c o u r t ,  t h a t  c o u r t  m a y ,  b y 't h e  p r o c e s s  o f  
c o m m o n  l a w  a d j u d i c a t i o n ,  f o r m u l a t e  a w h o l l y  n e w  a n s w e r  to s e t t _ e  

t h e  c i s t u t e  w h i c h  g a v e  r i s e  to t h e  l a w s u i t .  S e e  H o w a r d  v.
Pfeifer, -43 ?.2d at 4 L
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t h e  c o n c r a c c  m a y  b e  s u f f i c i e n t l y  m o t i v a t e d  b y  h i s  

p e r s o n a l  i n t e r e s t  to e x e r t  w h a t e v e r  i n f l u e n c e  h i s  

p o s i t i o n  . a l l o w s  to p r e s s u r e  t h e  p u b l i c  o f f i c i a l  

w h o  i n  f a c t  h a s  a  d i r e c t  r e s p o n s i b i l i t y  c o n c e r n i n g  

t h e  c o n t r a c t  to f a v o r  t h a t  p e r s o n a l  i n t e r e s t .  I n  

t h i s  w a y ,  a n  o f f i c i a l  w i t h o u t  a p e r s o n a l  i n t e r e s t  
i n  t h e  c o n t r a c t  a c q u i r e s  a c o n f l i c t i n g  i n t e r e s t  i n  

t h e  s e n s e  t h a t  h e  m u s t  c h o o s e  b e t w e e n  a p p e a s i n g  
t h e  p r e s s u r i n g  o f f i c i a l  a n d  p r o p e r l y  d i s c h a r g i n g  
h i s  d u t i e s  i n  t h e  m a t t e r .

E x p e r i e n c e  i n d i c a t e s  t h e  h a r m  c h a t  m a y  f l o w  

f r o m  [ t h i s  s i t u a t i o n ) .  C o n t r a c t s  m a y  b e  a w a r d e d  
c h a t  a r e  o v e r - p r i c e d  o r  u n n e c e s s a r y ,  o r  t h e  p e r ­

f o r m a n c e  r e n d e r e d  u n d e r  t h e  c o n c r a c c  m a y  b e  i n f e r ­
ior, a l l  b e c a u s e  o f  o f f i c i a l  f a v o r i t i s m ,  c o m p r o ­

m i s e  o r  i n t e n t i o n a l  o v e r s i g h t .  E v e n  i f  t h e  a b u s e  
is n o t h i n g  m o r e  t h a n  p a r t i a l i t y  in a w a r d i n g  a c o n ­

t r a c t ,  i t  m a y  i m p o r t  a n  a s p e c t  o f  u n f a i i  .ass i n t o

p u b l i c  a d m i n i s t r a t i o n ,  e n g e n d e r i n g  p o p u l a r  d i s r e ­
s p e c t  f o r  g o v e r n m e n t .

N o t e ,  C o n f l i c t - o f - I n t e r e s t s  o f  G o v e r n m e n t  P e r s o n n e l :  A n  A p p r a i s ­

al  o f  t h e  P h i l a d e l p h i a  S i t u a t i o n , 1 0 7  U. ?a. L. R e v .  985, 9 8 7 - 9 8 8  

( 1 9 5 9 ) .  S e e  E i s e n b e r g ,  C o n f l i c t  c f  I n t e r e s t  S i t u a t i o n s  A n d  R e m e ­

d i e s  , 13 R u t g e r s  L. R e v .  6 6 6 ,  6 8 6  ( 1 9 5 9 ) .

T h e r e  a r e  n o  c a s e s  w h i c h  s q u a r e l y  h o l d ,  as a m a t t e r  of

c o m m o n  l a w ,  t h a t  a l e g i s l a t o r ,  h a v i n g  n o  f o r m a l ,  i n s t i t u t i o n a l  

c o n n e c t i o n  w i t h  t h e  l e t t i n g  o r  o v e r s i g h t  o f  a c o n t r a c t ,  c a n  o r  

c a n n o t  c o n t r a c t  w i t h  .the s t a t e .  T h e  a r c h e t y p i c a l  s i t u a t i o n  

a r i s e s  i n  t h e  m u n i c i p a l  c o n t e x t  w h e r e  p r i n c i p l e s  o f  s e p a r a t i o n  o f  

po w e r s ,  d o  n o t  a p p l y  a n d  a s s e m b l y m e n  o r  c o u n c i l m a n  a c t  a d m i n i s t r a ­

t i v e l y  as w e l l  as l e g i s l a t i v e l y .  T h u s ,  an a s s e m b l y m a n  m i g h t ,  in 

a p r i v a t e  c o n t r a c t o r  c a p a c i t y ,  o f f e r  g c c c s  c r  s e r v i c e s  to the 

c i t y ,  w h i c h  g o o d s  c r  s e r v i c e s  a r e  a c c e p t e d ,  i n s p e c t e d ,  s u p e r -
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v i s e d ,  e n d  c o m p e n s a t e d  b y  t h e  a s s e m b l y  o n  w h i c h  t h e  c o n t r a c t o r  

s i t s .  It is t h e  v i r t u a l l y  u n i v e r s a l  r u l e  at' c o m m o n  l a w  t h a t  s u c h  

a t r a n s a c t i o n  is i l l e g a l ,  e v e n  i f  t h e  a s s e m b l y m a n - c o n t r a c t c r  a b ­

s t a i n s  a n d  t a k e s  n o  p a r t  i n  t h e  r e v i e w  a n d  c o m p e n s a t i o n  o f  t h e  

p e r f o r m a n c e .  E . g ., B e e b e  v. S u p e r v i s o r s  o f  S u l l i v a n  C o u n t y , 

q u o t e d  s u p r a . W h i l e  s o m e  c o m m e n t a t o r s  h a v e  d e c l a r e d  t h a t  t h e  

c o m m o n  lax-; r u l e  h a s  b e e n  e x t e n d e d  to b a r  s u c h  t r a n s a c t i o n s  i f  a n y  

p u b l i c  o f f i c e r  c r  e m p l o y e e ,  r e g a r d l e s s  o f  t h e i r  o f f i c i a l  c o n n e c t  

t i c n  w i t h  t h e  t r a n s a c t i o n ,  is t h e  p r i v a t e  c o n t r a c t o r ,  9/ a close, 

a n a l y s i s  o f  t h e  c a s e s  d e c i d e d  to d a t e  a n d  c u e  r e g a r d  f o r  t h e  d i f ­

f e r e n c e  b e t w e e n  h o l d i n g  a n d  d i c t a  b e l i e  t h e  c l a i m .  1 0 /

M a n y  s t a t e s  h a v e  s t a t u t e s  o r  c o n s t i t u t i o n a l  p r o v i s i o n s  

w h i c h  p r o h i b i t  l e g i s l a t o r s  o r  o t h e r  p u b l i c  o f f i c e r s  f r o m  c o n -  

. t r a c t i n g  w i t h  t h e  s t a t e .  A  n u m b e r  o f  c a s e s  h a v e  d e c l a r e d  t h a t  

s u c h  p r o v i s i o n s  a r e  d e c l a r a t o r y  o f  the c o m m o n  law, i . e . ,  e v e n  if 

t h e r e  w e r e  n o  s t a t u t e ,  t h e  s a m e  r u l e  w o u l d  a p p l y  b y  f o r c e  o f  t h e  

c o m m o n  law. O n e  c a s e  is S c h u l t n e  v. C i t y  o f  N e w  York., 1 3 6  Is.Y.S.

£ /  E . g ., N o t e ,  C o n f l i c t  o f  I n t e r e s t s :  S t a t e  G o v e r n m e n t  E m p l o y ­
ees , 4 7 "Va. L. Rev"! 1 0 3 4  , 11)59 (IP*o 1) .

1 0 / K a p l a n  a n d  L i l l i c h ,  M u n i c i p a l  C o n f l i c t s  o f  I n t e r e s t : -  I n c o n ­
s i s t e n c i e s  a n d  P a t c h w o r k  T r o h i b i c i o n s  , 3b Co l .  IT! R e v . 15/ , 1 5 6 ” 

1/4 ( 1 9 5 8 )  . W e  w e r e  g u i l t y  o f  u n c r i t i c a l l y  a c c e p t i n g  t h e  c o n c l u ­

s i o n  o f  t h e  V i r g i n i a  L a w  R e v i e w  n o t e  w r i t e r  in c u r  f o r m a l  o p i n i o n  

o f  A u g u s t  8, 1 9 7 9 ;  f o r t u n a t e l y ,  it m a c e  n o  d i f f e r e n c e  i n  t h e  r e ­

s u l t  in t h a t  o p i n i o n  s i n c e  t h e  i n d i v i d u a l  in q u e s t i o n  w a s  an 

o f f i c e r  'with a u t h o r i t y  to v o t e  o n  the a w a r d  o f  c o n t r a c t s  a n d  r e ­
v i e w  m e  c o n t r a c t o r  1s p e r f o r m a n c e .
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7 1 5  ( A pp. Di v .  1 9 1 2 ) ,  a f f ' d  106 N . E .  1 0 4 2  (N.Y. 1 9 1 4 ) .  S c h u l t z e  

w a s  a d u l y  a p p o i n t e d  c o r o n e r ' s  p h y s i c i a n  w h o s e  d u t y  it w a s  to 

p e r f o r m  a u t o p s i e s  a n d  g i v e  e v i d e n c e  a t  c o r o n e r s '  i n q u e s t s .  H e  

w a s  c a l l e d  u p o n  t o  a s s i s t  t h e  d i s t r i c t  a t t o r n e y  i n  a h o m i c i d e  

c a s e  i n v o l v i n g  a d e c e d e n t  w h o m  S c h u l t z e  h a c  n o t  e x a m i n e d ;  he 

a c t e d  as a n  e x p e r t  c o n s u l t a n t .  H e  s u b m i t t e d  a b i l l  w h i c h  w a s  

d i s a p p r o v e d  u n d e r  a c h a r t e r  p r o v i s i o n  w h i c h  f o r b a d e  o f f i c e r s . to 

b e c o m e  i n t e r e s t e d ,  d i r e c t l y  o r  i n d i r e c t l y ,  i n  p e r f o r m a n c e  o f  ..any 

c o n t r a c t  o r  w o r k  to b e  p a i d  f o r  f r o m  t h e  c i t y  t r e a s u r y ;  a v i o l a ­

t i o n  w a s  a m i s d e m e a n o r ,  t h e  v i o l a t o r  f o r f e i t e d  h i s  o f f i c e ,  a n d  

t h e  c o n t r a c t  w a s  voidable-. T h e  c o u r t  h e l d  t h a t  t h e  c i t y  w a s  n o t  

r e q u i r e d  to p a y  t h e  b i l l ,  a n d  o b s e r v e d  t h a t  " [ t j h e s e  p r o h i b i t i o n s  

a r e  m e r e l y  d e c l a r a t o r y  o f  t h e  c o m m o n  l a w . "  Id. at 718. A c c o r d , 

M a r i o h n  R e a l t y  Co. v. C i t y  o f  L o n g  3 e a c h , 2 0 4  N . Y . S .  53, 55 (Sup. 

Ct. 1 9 2 4 ) ,  a f f ' d  2 0 6  N . Y . S .  9 3 3  (App. Div. 1 9 2 4 ) .

T h e  c a s e  o f  Isorbeck & N i c h o l s j n  Co. v. S t a t e , 1 4 2  N.M. 

8 4 7  (S. D .  1 9 1 3 ) ,  i n v o l v e d  a l e g i s l a t o r  w h o  c o n t r a c t e d  w i t h  t h e  

s t a t e  to d r i l l  a w e l l .  T h e  c o n t r a c t  w a s  v o i d e d  o n  t h e  b a s i s  c f  a 

c o n s t i t u t i o n a l  p r o v i s i o n  w h i c h  p r o h i b i t e d  l e g i s l a t o r s  to b e  d i ­

r e c t l y  o r  i n d i r e c t l y  i n t e r e s t e d  i n  a n y  s t a t e  c o n t r a c t .  H o w e v e r ,  

t h e r e  f o l l o w e d  e x t r e m e l y  b r o a d  d i c t a :

A  m e m b e r  o f  t h e  s t a t e  L e g i s l a t u r e ,  b y  v i r t u e  

o f  h i s  o f f i c e ,  s t a n d s  i n  a f i d u c i a r y  a n d  t r u s t  

r e l a t i o n  t o w a r d s  t h e  s t a t e ;  in o t h e r  w o r d s ,  h e  is 
t h e  c o n f i d e n t i a l  a g e n t  o f  t h e  s t a t e  f o r  t h e  p u r ­

p o s e  c f  a p p r o p r i a t i n g  t h e  s t a t e ' s  m o n e y  in p a y m e n t  

c f  t h e  l a w f u l  c o n t r a c t u a l  o b l i g a t i o n s  o f  t h e
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s t a t e ,  a n d  it s e e m s  Co b e  a l m o s t  u n i v e r s a l l y  h e l d  

t h a t  i t  i s  a g a i n s t  s o u n d  p u b l i c  p o l i c y  to p e r m i t  

s u c h  a n  a g e n t ,  o r  a n y  a g e n t  o c c u p y i n g  a l i k e  p o s i ­

t i o n ,  to h i m s e l f  b e  d i r e c t l y  o r  i n d i r e c t l y  i n t e r ­
e s t e d  i n  a n y  c o n t r a c t  w i t h  t h e  s t a t e  o r  o t h e r  m u ­

n i c i p a l i t y ,  d u r i n g  t h e  p e r i o d  o f  t i m e  o f  t h e  e x ­

i s t e n c e  o f  s u c h  t r u s t  a n d  c o n f i d e n t i a l  r e l a t i o n ­

s h i p .  T h e  p r i v a t e  i n t e r e s t  o f  s u c h  a n  a g e n t
s h o u l d  n o t  b e c o m e  a n t a g o n i s t i c  t o  h i s  p u b l i c  d u t y .

Id. a t  849.

O n  t h e  o t h e r  h a n d ,  a t  l e a s t  t w o  c o u r t s  h a v e  d e s c r i b e d

s t a t u t o r y  p r o h i b i t i o n s  o f  s u c h  c o n t r a c t s  as n e w  l e g i s l a t i v e  r u l e s

f o r e i g n  to t h e  c o m m o n  law. In  re G o i n i o n  o f  J u s t i c e s , S 2  A. SO,

93 (Me. 1 9 1 1 ) ;  L i n d b e r g  v. 3 e n s c n , 70 N .M . 2 d  42, 45 (N.D. 1 9 5 5 ) .

H o w e v e r ,  t h e  L i n d b e r g  c o u r t  w e n t  o n  to s t a t e  i n  f o r c e f u l  t e r m s

t h e  v e r y  p u b l i c  p o l i c y  c o n s i d e r a t i o n s  w h i c h  m i l i t a t e  in f a v o r  o f

a c o m m o n  l a w  r u l e  i n  t h e  a b s e n c e  o f  l e g i s l a t i v e  a c t i o n :

T h e  p u r p o s e  o f  t h e  e n a c t m e n t  w a s  to e x t e n d  t h e
a n c i e n t  c o m m o n - l a w  r u l e  t h a t  n o  s t a t e  o f f i c e r  m a y  

b e  i n t e r e s t e d  i n  a n y  c o n t r a c t  w h i c h  h e  h a s  a v o i c e  
i n  l e t t i n g  ( w h i c h  r u l e  is e x p r e s s e d  in m a n y  s t a t ­

u t e s  o f  t h i s  s t a t e )  b y  p r o v i d i n g  a m o r e  c o m p r e h e n ­
s i v e  l e g i s l a t i v e  r u l e ,  f o u n d e d  i n  p u b l i c  p o l i c y ,  ' 

w h i c h  w o u l d  t a k e  a w a y  f r c m  l e g i s l a t o r s  a s  a c l a s s  

a n y  p e r s o n a l  i n c e n t i v e  to i n c r e a s e  t h e i r  o p p o r t u n ­

i t i e s  to m a k e  p r o f i t a b l e  c o n t r a c t s  b y  t h e i r  v o t e s  
i n  t h e  l e g i s l a t u r e  o r  to u s e  t h e i r  i n f l u e n c e  as 

l e g i s l a t o r s  in s e c u r i n g  c o n t r a c t s  o r  t h e  a p p r o v a l  
o f  t h e  w o r k  d o n e  u n d e r  t h e m .  T h e  m e m b e r s  o f  t h e
L e g i s l a t i v e  A s s e m b l y  e x e r c i s e  a h i g h  d e g r e e  o f

c o n t r o l  o v e r  t h e  f i s c a l  a f f a i r s  o f  the S t a t e  a n d  

i t s  s u b d i v i s i o n s .  T h e y  r e g u l a t e  a s s e s s m e n t s  aiid 
t a x  l e v y  l i m i t s .  T h e y  a u t h o r i z e  b o n d  i s s u e s  ar.c, 

z c r  t h e  S t a t e ,  t h e y  m a k e  a n  a p p r o p r i a t i o n s . 3 v  
e n a c t i n g  t h i s  i n i t i a t e d  m e a s u r e  t h e  p e o p l e  h a v e  

a t t e m p t e d  t o  r e m o v e  f r o m  t h e  l e g i s l a t o r s  t e m p t a -  
wi.cn wO v c r » c l i u V  l  n  • r*£ c m £ n c l  s 0 c i  c r.0 l l ithisifi- 

u i v s  r u n e  c i o n s  . n v  s " a u s s  ncLvs ccns-L.c-ui.onal 

o r  l e g i s l a t i v e  p r e v i s i o n s  w h i c h  a r e  s i m i l a r  in



^ h ih ihm hhrpvikvm

n a t u r e  a n d  w h i c h  h a v e .r e m a i n e d  i n  f o r c e  u n c h a l ­

l e n g e d  f o r  m a n y  y e a r s .

Id. a t  4 5 - 4 6 .

I n  t w o  r e c e n t  c a s e s ,  d o u r t s  h a v e  h e l d  t h a t  l e g i s l a t o r  

a t t o r n e y s  m a y  n o t  r e p r e s e n t  p e r s o n s  i n  l i t i g a t i o n  a g a i n s t  t h e i r  

c i t y  o r  s t a t e .  In G e o r g i a  D e p a r t m e n t  o f  H u m a n  R e s o u r c e s  v. S i s -  

t r u n k , 2 9 1  S . E . 2 d  5 2 4  (Ga. 1 9 S 2 ) ,  t h e  S i s t r u n k s  w e r e  r e p r e s e n t e d  

b y  K i l l ,  a s t a t e  l e g i s l a t o r .  T h e  d e p a r t m e n t  i n v o k e d  f i d u c i a r y  

p r i n c i p l e s  a n d  a G e o r g i a  c o n s t i t u t i o n a l  p r o v i s i o n  w h i c h  d e c l a r e d  

t h a t  " [ p ] u b l i c  o f f i c e r s  a r e  t h e  t r u s t e e s  a n d  s e r v a n t s '  o f  t h e  p e o ­

p l e ,  a n d  a t  a l l  t i m e s  a r e  a m e n a b l e  to t h e m . "  T h e  c o u r t  e x p r e s s l y  

n o t e d  t h a t  t h i s  w a s  n o t  a n a l o g o u s  t o  t h e  c l a s s i c  s e l f - d e a l i n g  

s i t u a t i o n ,  s i n c e  H i l l  w a s  n o t  r e p r e s e n t i n g  b o t h  t h e  S i s t r u n k s  a n d  

t h e  s t a t e .  I_d. a t  526.

T h e  S i s  t r u n k  c o u r t  f r a m e d  t h e  i s s u e d  i n  t h e  f o l l o w i n g

Hen. Jav  S. Hammond, G o ve rn o r  December 2 ,  1932
3 6 6 - 2 5 5 - 5 3 ,  3 6 6 -2 S 6 -S 3 ,  '  Page §19
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t e r m s

A l l  p u b l i c  o f f i c e r s ,  w i t h i n  w h a t e v e r  b r a n c h  

a n d  at w h a t e v e r  l e v e l  of o u r  g o v e r n m e n t ,  a n d  w h a t ­
e v e r  b e  t h e i r  p r i v a t e  v o c a t i o n s ,  a r e  t r u s t e e s  o f  

t h e  p e o p l e ,  a n d  do a c c o r d i n g l y  l a b o r  u n d e r  e v e r y  
d i s a b i l i t y  a n d  p r o h i b i t i o n  i m p o s e d  b y  l a w  u p o n  
t r u s t e e s  r e l a t i v e  to t h e  m a k i n g  o f  p e r s o n a l  f i n a n ­
c i a l  g a i n  f r o m  t h e  d i s c h a r g e  o f  t h e i r  t r u s t s .

M a y  o n e  t r u s t e e  of t h e  p e o p l e , ,  a s  a t t o r n e y  

a n d  f o r  h i s  o w n  f i n a n c i a l  g a i n ,  n e g o t i a t e  o n  b e ­
h a l f  o f  a n o t h e r  f o r  a f a v o r a b l e  o f f i c i a l  d i s p e n s a ­
t i o n  at t h e  h a n d s  c f  a n o t h e r  t r u s t e e  o f  t h e  c e c -
n  1 o  > 
r  -
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t r u s t e e  o f  t h e  p e o p l e  1 -- i n  w h o s e  o f f i c e  a r e  

v e s t e d  t h e  p o w e r s ,  o f  e n h a n c e m e n t , d i m i n u t i o n ,  a n d  

d e s t r u c t i o n  o f  t h e  o f f i c e  o f  a n o t h e r  t r u s t e e  o f  
t h e  p e o p l e  -- a s  a t t o r n e y  a n d  f o r  h i s  o w n  f i n a n ­

c i a l  g a i n  a c t  i n  a m a n n e r  t o  h i n d e r  c r  f r u s t r a t e  
t h e  d i s c h a r g e  b y  s u c h  o t h e r  t r u s t e e  c f  t h e  d u t i e s  

o f  t h e i r  c o m m o n  t r u s t ?

: " N o .

i d . a t  5 z 8 .

I t  b e a r s  n o t i n g  t h a t  t h e  c o u r t  i n  S i s t r u n k  b a s e d  its 

d e c i s i o n  o n  a G e o r g i a  c o n s t i t u t i o n a l  p r o v i s i o n  a n d  n o t  o n  t h e  

c o m m o n  l a w .  H o w e v e r ,  t h a t  p r o v i s i o n  is so g e n e r a l  i n  i t s  t e r m s  

a n d  w a s  a n a l y z e d  w i t h  s u c h  c l o s e  a t t e n t i o n  to c o m m o n  l a w  t r u s t  

p r i n c i p l e s  t h a t  t h e  S i s  t r u n k  h o l d i n g  h a s  s i g n i f i c a n c e  i n d e p e n d e n t  

o f  t h e  c o n s t i t u t i o n a l  l a n g u a g e .  A  s i m i l a r  p r o v i s i o n  a p p e a r s  i n  

A l a s k a  la w .  1 1 /

In a C a l i f o r n i a  c a s e ,  Pec-nle v. M u n i c i p a l  C o u r t  o f  S a n  

D i e o o  J u d i c i a l  D i s t - i c t , 1 3 8  Ca i .  R p t r .  2 3 5 ,  2 3 8  (Cal. A p p .

1 9 7 7 ) ,  t h e  c o u r t  b a r r e d  a  c i t y  c c u n c i i a a n - a t t c m e y  f r o m  r e p r e ­

s e n t i n g  a  d e f e n d a n t  b e i n g  p r o s e c u t e d  b y  t h e  c i t y .  T h e  d e c i s i o n  

a p p e a r s  t o  r e s t  p r i m a r i l y  o n  t h e  e t h i c a l  s t a n d a r d s  of, a n d  t r u s t  

r e p o s e d  i n ,  m e m b e r s  o f  t h e  b a r ,  r a t h e r  t h a n  o n  a n y  s t a t u t o r y  o r  

c o n s t i t u t i o n a l  p r o v i s i o n .  12/

1 1 / C o m p a r e  t h e  G e o r g i a  c o n s t i t u t i o n a l  p r o v i s i o n  q u o t e d  in the 
t e x t  w i t h  A S  3 9 . 5 0 . 0 1 0 ( b ) ( 1 ) ,  w h i c h  p r o v i d e s  " p u b l i c  o f f i c e  is a 

p u b l i c  t r u s t  w h i c h  s h o u l d  b e  f r e e  f r o m  t h e  d a n g e r  c f  c o n f l i c t  o f  
i n t e r e s t ."

— ~ . ..w w e v c r , ufte *— o — .. c _ ̂ , — n  ^ ~  ^ c « c._ c _ n e  c c u n c i c m a n—  ’s



A  l e g i s l a t o r  c o n t r a c t  a l s o  r a i s e s  n o v e l  a n d  t r o u b l i n g  

q u e s t i o n s  o f  s e p a r a t i o n  o f  p o w e r s .  T h e  f e d e r a l  c o u r t s  h a v e ,  in 

p e r h a p s  a d o z e n  c a s e s ,  c o n d e m n e d  t h e  p r a c t i c e  o f  i n t e r f e r e n c e  b y  

i n d i v i d u a l  l e g i s l a t o r s  or. c o m m i t t e e s  i n  e x e c u t i v e  b r a n c h  d e c i ­

s i o n - m a k i n g .  T h e  l e a d i n g  c a s e  is P i l l s b u r v  Co. v. F e d e r a l  T r a d e  

C o m m i s s i o n , 3 5 4  F . 2 d  9 5 2  ( 5 t h  Cir. 1 9 6 6 ) .  In P i l l s b u r v , a d e c i ­

s i o n  o f  t h e  F J C  in i t s  q u a s i - j u d i c i a l  c a p a c i t y  w a s  i n v a l i d a t e d  

b e c a u s e  c f  i n t e n s e  C o n g r e s s i o n a l  c o m m i t t e e  p r e s s u r e  w h i l e  -the 

d e c i s i o n  w a s  p e n d i n g .

M u c h  l e s s  p r e s s u r e  w a s  r e q u i r e d  to i n v a l i d a t e  t h e  d e c i ­

s i o n  a t  i s s u e  i n  K o n i a s . Inc. v. A n d r u s , 5 8 0  ? . 2 d  6 0 1  (D.C. Ci r .

1 9 7 8 ) ,  c e r t ,  d e n i e d  4 3 9  U . S .  1 0 5 2  ( 1 9 7 & ) .  T h e  c o u r t  r u l e d  t h a t  a 

l e t t e r  s e n t  b y  C o n g r e s s m a n  D i n g e i l  to t h e  S e c r e t a r y  o f  t h e  I n t e r ­

ior  , i n  e f f e c t  u r g i n g  h i m  to d e n y  s e v e r a l  a p p l i c a t i o n s  f o r  " n a -  

e v i l l a g e "  . s t a t u s , c o m p r o m i s e d  t h e  S e c r e t a r y ' s  i m p a r t i a l i t y  in 

. q u a s i - j u d i c i a l  p r o c e e d i n g ;  t h e  c o u r t  o r d e r e d  r e c o n s i d e r a t i o n  cf 

t h e  a p p l i c a t i o n s  b y  t h e  n e w  S e c r e t a r y .  I n  o t h e r  c a s e s ,  h o w e v e r ,  

e x p l i c i t  a n d  e x t r e m e  t h r e a t s  w e r e  s a i d  to b e  r e q u i r e d  b e f o r e  i n ­

v a l i d a t i o n  w o u l d  o c c u r .  E . g ., D.C.' F e d e r a t i o n  v. V o i c e , 4 5 9  F . 2 q  

1 2 3 1  (D.C. C i r .  1 9 7 2 ) ( t h r e a t  o f  l o s s  o f  a p p r o p r i a t i o n  f o r  u n r e ­

l a t e d  p r o j e c t ) ;  T e x a s  M e d i c a l  A s s o c i a t i o n  v. M a t h e w s ,  4 0 8 ’F.

Hon. Jay  S. Hammond, G o v e rn o r  , December 2, 1982
3 6 6 -2 5 5 -S 3 ,  3 6 6 - 2 8 6 - 8 3 ,  Page £21
£ 6 6 - 3 9 3 - 8 1 ,  J 6 6 -4 5 7 -S 1

1 2 / c e n t .  . . .

r e p t  c S e n c a t i c n  to c o n d u c t  b y  "[ a ]  l o c a l  it-snc y o f f i c e r  o r  ent l e v  - 

e e "  w h i c h  is s t a t u t o r i l y  p r o s c r i b e d  as ' i n c o m p a t i b l e . " I c . 'at 
238.



Hon. .  J a y  S .  H am n c n d ,  G o v e r n o r
3 6 6 - 2 5 5 - 8 3 ,  3 6 6 - 2 S 6 - S 3 ,
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Supp. 303 (W.D. Tex. 1 9 7 6 ) ( t h r e a t ; o f  loss of job).

Here, as in the f e d e r a l  l e g i s l a t o r  i n f l u e n c e  ca ses, the 

l e g i s l a t o r s  w o u l d  be p l a c i n g  t he m se l ve s  in a n o n - l e g i s l a t i v e ,  

i.e., a d m i n i s t r a t i v e  or q u a s i - j u d i c i a l ,  arena. B u t  the k i n d  cf

l e g i s l a t o r  p r e s s u r e  w h i c h  c a u s e d  the court in P i l l s b u r v  to i n v a l­

idate. the FTC d e c i s i o n  is n ot  i n v o l v e d  here. Still, the fe de r al  

l e g i s l a t o r  i n t e r f e r e n c e  cases lead us to c o n c l u d e  that a court 

w o u l d  n o t  require' a s h e w i n g  of d i r e ct  threats w h e r e  a l e g i s l a t o r  

a c t e d  on b e h a l f  of h i m s e l f  r a t h e r  than on b e h a l f  c f . a  c o n s t i t u­

ent .

The r e m a r k s  cf the A l a s k a  Supreme Court in two o p i n i o n s  

b e a r  on this inquiry. Bo t h cases, Besic h v. J e f f e r s o n , 441 P. 2d 

27 (Al as ka  196S), and W a r w i c k  v. St ate ex rel. C h a n c e , 548 P . 2d 

384 (A la sk a  1976), i n v o l v e d  l eg i s l a t o r s  'who h e l d  or w i s h e d  to 

h o l d  an o f f i c e  of state g o v e r n m e n t  o u t s id e  the l e g i s l a t i v e

br an c h.

In B e s i c h , the court o b s e r v e d  gent'“ally:

A l a s k a ' s  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  
m e m b e r s  of o ur  three sep arate b r a n c h e s  of st a te  
g o v e r n m e n t  h o l d i n g  any o t h e r  p o s i t i o n s  of p r o f i t  . 
u n d e r  the State of A l a s k a  r ef lects the i ntent to 
g u a r d  a g a i n s t  c o n f l i c t s  of interest, s e l f - a g g r a n­
dize m e n t  , c o n c e n t r a t i o n  of power, and d i l u t i o n  of
s e p a r a t i o n  of p o w e r s  in r e g a r d  to the e x e r c i s e  b y
these g o v e r n m e n t a l  o f f i c i a l s  .of the e x e c u t i v e ,  
j ud i ci al , and l e g i s l a t i v e  functio ns  of our st at e 
g o ve r nm e nt .  The r a t i o n a l e  u n d e r l y i n g  s u c h  p r o h i­
bit i o n s  can be a t t r i b u t e d  to the desi re  to e n c o u r­
age and  p r e s e r v e  i n d e p e n d e n c e  and i n t e g r i t y  of 
a c t i o n  and d e c i s i o n  on the tart of i n d i v i d u a l  m e m -



■   .
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"In W a r w i c k ,  che co u rt  c o n s i d e r e d  A l a s k a  C o n s t i t u t i o n  

a r t i c l e  17., s e c t i o n  5, w h i c h  forbids a p e r s o n  to a c c e p t  a go- era 

m e n t  po st w h i c h  w a s  crea.ted, or tlis s a l a r y  for w h i c h  w a s  in 

creased, w h i l e  that p e r s o n  s e r v e d  in the legi sl at ure. The cour 

observed:

T h e r e  is l i t t l e 1 d i s a g r e e m e n t  as to the p u r p o s e  of 
the type of c o n s t i t u t i o n a l  p r o v i s i o n  u n d e r  cons id- -~
e r a t i o n  here. A l t h o u g h  the en ac t la n gu a ge  v a r i e s  
fr om  st at e to state, all such p r o v i s i o n s  are a i m e d  
at a c o m m o n  goal: to r e m ov e  i m p r o p e r  m o t i v e s  f r o m
c o n s i d e r a t i o n s  of l e gisla to rs  in v o t i n g  for i n­
cr e a s e d  s a l a r i e s  or  the c r e a t i o n  of n e w  offices. 
In o n e  o f t e n - c i t e c  quotation, J u s t i c e  Story, c o m­
me n t i n g  u p o n  a like p r e v i s i o n  in the C o n s t i t u t i o n  
of the U n i t e d  States, said:

The r e a s o n s  for e x cludin g p e r so ns  f r o m  of - 
fl .es w h o  ha ve  been c o n c e r n e d  in c r e a t i n g  
J.em, or i n c r e a s i n g  their e m o l u m e n t s ,  are to 
take away, as fsi 
bias in the v o t e  c:
to s e c u r e  to the c o n s t i t u e n t s  some s o l e m n  
p l e d g e  of his d i s i n t e r e s t e d n e s s .

j  V» 4 4 W A. A. •  W — « i >• O y C l  C  L  U

as possible, any i m p r o p e r 
,f the r e p r e s e n t a t i v e ,  and

This type of c o n s t i t u t i o n a l  provision, is d e s i g n e d  
n ot  o n l y  to stop o vert t r a f f i c k i n g  in o f f i c e s , " b u t  
also to p r e v e n t  less obvious i n f l u e n c e s  on a l e g­
isl a t o r  1 s 1 a c t i o n s :

[T]his c o n s t i t u t i o n a l  p r o v i s i o n  w a s  e n a c t e d  
t h r o u g h  fe a r  that < l e g i s l a t o r  m i g h t  be, e i­
ther c o n s c i o u s l y  or u n c o n s c i o u s l y ,  i n f l u e n c e d  
py s e l f i s h  m o tives w h e n  v o t i n g  for or  againi"t 
a b i l l . '

A n o t h e r  p u r p o s e  has beer, said to be the e l i m i n a­
tion or e v e n  the s u s p i c i o n  tnat l e g i s l a t o r s  w e r e  
a c t i n g  w i t n  i m p r o p e r  motives. As in the case or 
the j u d i c i a r y ,  it is impo rt an t tha t the l e g i s l a­
ture n o t  o n l y  a v o i d  impro priety, b u t  al so  the a p­
p e a r a n c e  of im pr op r ie t y.
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5 4 3  ?.2 d az 3 8 7 - 3 8 8  ( e mp ha sis a d d e d  by the court, f o o t n o t e s

o m i t t e d ) .

B o t h  the A l a s k a  C o n s t i t u t i o n  and AS 39.50 w e r e  a d o p t e d  

b y  p o p u l a r  vote. F r o m  th es e  e l e c t o r a l  e x p r e s s i o n s  it is c l e a r  

t h a t  A l a s k a n s  v i e w  as m o r a l l y  o p p r o b r i o u s  p u b l i c  o f f i c i a l s  w h o  

u s e  p ub l ic  o f f i c e  for p r i v a t e  gain. Indeed, even the a p p e a r a n c e  

o f  impropriety is a c i r c u m s t a n c e  to be avoided. W a r w i c k  at 388., 

q u o t e d  s u p r a ; F a l c o n  v . A .? . 0. C ., 570 ? . 2 d  469, 477 (A la sk a

1977). See AS 39 . 50 . 010 ( b ) ( 1 ) ( "public o f f i c e  is a p u b l i c  tr us t 

w h i c h  s h o u l d  ba free f ro m  the ca nt er  of c o n f l i c t  o f  int er e s t" ) .

T h e  size of the l e g i s l a t u r e  and the e x e c u t i v e  b r a n c h  is 

a l s o  an i m p o r t a n t  c o n s i d e r a t i o n .  There are only 60 l e g i s la t or s , 

a l l  of w h o m  are likely w e l l - k n o w n  to the r e l a t i v e l y  f e w  d e p a r t­

m e n t a l  c o m m i s s i o n e r s ,  d e p u t y  commissioner's and di r ec t o r s .  H o s t  

of  these- p e r s o n s  w o r k  t o g e t h e r  in close p r o x i m i t y  in J u n e a u  for 

fi e mo nt hs  of the year.

C u r  l e g i s l a t o r s . h a v e  a ke e n i n t er e st  in the  b u d g e t  p r o­

cess. T h e s e  l e g i s l a t o r s  w h o  sit on the f i n a n c e  c o m m i t t e e s  are 

u s u a l l y  f a m i l i a r  w i t h  the thousands- of p a g e s  of b u d g e t  d o c u m e n t s  

in the m i n u t e s t  d e t a i l  and m a k e  a l l o c a t i o n s  in mulrni-billion d o l­

lar b u d g e t s  in i n c r e m e n t s  of th ou sands of dollars. A n y  l e g i s l a­

tor, and e s p e c i a l l y  a m e m b e r  of  the f i n a n c e  c o m m i t t e e s  or the 

f r e e  c o n f e r e n c e  c o m m i t t e e  on  the budget, can h a v e  ' an e n o r m o u s  

i m p a c t  on t h e  b u d g e t  of a state  agency. R ec en t  l e g i s l a t i v e  se_-



sicns have seen  b o t h  the c r e a t i o n  and d e s t r u c t i o n  of a g e n c i e s  at 

the b e h es t  of s i n gl e  or a f e w  legislators w h o  took the i n i t i a t i v e  

to bless o r  gut the ag en ci es . In rece nt years, the l e g i s l a t u r e  

has also ta k en  to d e s i g n a t i n g  its own n o n - g o v e r n m e n t a l  agent s to 

c a r r y  out s t a t e  progr am s.  E . g ., p. 25, § 51, ch. 120, SLA 1980.

A l a s k a  is. a v e r y  small state, w:.th a s m al l  po ol  of t a l­

en t e d  p e o p l e  f r o m  w h i c h  to d r a w  its leaders. M a n y  of the m o s t  

t a l e n t e d  h a v e  e x t e n s i v e  c o m m e r c i a l  e n t e r p r i s e s  w h i c h  m a y  do b u s i­

nes s  w i t h  the state. U n r e a s o n a b l e  b a r r i e r s  s h o u l d  no t be p l a c e d  

b e f o r e  t hese m o s t  p r o m i s i n g  as p ir an t s to p u b l i c  service. Yet, 

w i t h  the l e g i s l a t u r e  t e n d i n g  towar d a h a l f - t i m e  p r o f e s s i o n ,  and 

w i t h  the g r e a t  p o t e n t i a l  f o r  conflicts of i n t e r e s t s  w i t h  m u l t i­

b i l l i o n  d o l l a r  b u d g e t s  a nd p e r v a s i v e  g o v e r n m e n t  i n v o l v e m e n t  in 

p r i v a t e  .commerce, the co urts mi gh t wel l 'be c o n v i n c e d  that the 

o n l y  s o l u t i o n  in the p ub l ic  in te rest is a c o m m o n  law pr o hi bi tion. 

T h i s  w o u l d  be  all the m o r e  c o m p e l l i n g  in the a b s e n c e  of e v i d e n c e  

chat a s p i r a n t s  to p u b l i c  s e r v i c e  are b e i n g  d i s s u a d e d  by a -common 

l a w  rule p r o h i b i t i n g  l e g i s l a t o r  contracts, a n d  in the a b s e n c e  of 

l e g i s l a t i v e  a c t i o n  i n  this area. Indeed, s u c h  a c o m m o n  l aw  p r o­

h i b i t i o n  m i g h t  be a telling e xp e ri me n t for the i n f o r m a t i o n  of the 

c ou r ts  and tne leg islature .

As w e  h a v e  a l r e a d y  noted, there is no c a s e  a u t h o r i t y  

d i r e c t l y  cn p o in t p r o  or con, but the f o u n d a t i o n  is there, in

H o n .  J a y  S .  Hammond ,  G o v e r n o r  .  D e c e m b e r  3 ,  1 . 232
3 6 6 - 2 5 5 - 8 3 ,  3 6 6 - 2 8 6 - 8 3 ,  P a g e  0 2 5
A 6 6 - 3 9 3 - S 1 ,  J 6 6 - 4 5 7 - 8 1
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u p o n  w h i c h  a c o m m o n  l a w  rule a g a i n s t  l e g i s l a t o r  c o nt racts c o u l d 

b e  c o n s t r u c t e d .  A n y  v o t e r  c o u l d  b r i n g  an a c t i o n  to v o i d  such
V\

c o n t r a c t s  1 3 / a n d  w e  w o u l d  l i k e l y  s u p p o r t  th a t r e s u l t  in the a b­

sence of a c o m p e l l i n g  c o n t r a r y  j u s t i f i c a t i o n .  1 4 /

I t  is t h e r e f o r e  o ur  c o n c l u s i o n  tha t a c o n t r a c t  b e t w e e n  

a state  a g e n c y ,  1 5 / o n  the o n e  hand, a n d  a le g is la tor, a b u s i­

ne s s  o w n e d  .or o p e r a t e d  by a l eg is l a t o r ,  or  a b u s i n e s s  in w'niph 

the l e g i s l a t o r  is- an of ficer, m a n a ge r , or la rg e stoc kh ol der, .on 

the o t h e r  ha n d,  w o u l d  b e  i l l e g a l  u n d e r  the c o m m o n  law. 1 6 /

•'« . U mimA  A  A  A

T h e  s e c o n d  l e g i s l a t o r  c o n f l i c t  s i t u a t i o n  co n ce r ns  l e g­

isl ator s  (an d so m e  st ate o f f i c e r s  ar.c e m p l o y e e s )  wh< a p p l y  to re-

13/ See A S  3 9 . 5 0 . 1 0 0

1 4 / W e r e  a l e g i s l a t o r  c o n t r a c t o r  the o n l y  p o s s i b l e  sourc e for 
p a r t i c u l a r  go ods or se r v ic e s,  we m i g h t  s u p p o r t  an exc ep t i on .  
S im i l a r l y ,  an e x c e p t i o n  m i g h t  b e  j u s t i f i a b l e  if a l e gi s l a t o r  p r o ­
po s e d  to p r o v i d e  n o n - u n i c u e ,  " o f f - t h e - s h e l f "  go ods ( e . g . , -office 
su pplies, m o t o r  oil) w h e r e  p r i c e  w o u l d  be  v i r t u a l l y  the on l y  v a r ­
iable. E x c e p t i o n s  are not s u p p o r t a b l e  w h e r e  the t r a n s a c t i o n  r e ­
qui r e s  t he  e x e r c i s e  of j u d g m e n t  by an a d m i n i s t r a t o r  or an e x ­
t e n d e d  p e r i o d  of  p e r f o r m a n c e  by the l eg is l a t o r .  ’ See State, v. 
Y oa ku m , q u o t e d  i n f r a .

1 5 / A  c o u r t  m i g h t  w e l l  go f u r t h e r  nn d  say that le g is l a t o r s  m a y  
not, as p r i v a t e  c o n t r a c t o r s , do b u s i n e s s  w i t h  any en ti t ie s  (state 
a ge n ci es ,  m u n i c i p a l i t i e s ,  n o n p r o f i t  c o r p o r a t i o n s )  w h o s e  p r o j e c t s  
are f i n a n c e d  w i t h  s t at e  funds.

16/ At  thi s time, we o f fe r c r i n i o n  cr. s i t u a t i o n s tere the
■legislator is an  e.rp icyee cr tr.e c o n t r a c t  
c lo s e r e l a t i v e  of a l e g i s l a t o r  is an of fi c er , 
s t o c k h o l d e r  cr e m p l o y e e  cf the c o n t r a c t i n g  firm.

or
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- c e i v e  loans f r o m  the state. The only case w h i c h  o ffers even

u n d e r l i e  an e x c e p t i o n  to t h e  commo n law rule is S t a t e  v. Y o a k u m .

s c h o o l  b o a r d  of  w h i c h  the p r e s i d e n t  of the l e nd er  b a n k  was a m e m­

be r  did not v i o l a t e  a s t a t u t o r y  p r o h i b i t i o n  of a d i r e c t  or i n d i­

re c t  i n t e r e s t  in a p u b l i c  contract, the c ou rt i m p l i e d l y  u n d e r c u t  

a n y  c o m m o n  law p ro h i b i t i o n :

A  l o a n  of money, however,  is u n l i k e  a c o n t r a c t  for 
goods or s e r v ic es  i n v o l v e d  in all our r e p o r t e d  
d ec is io ns. B e c a u s e  they i n vo lv e  q u e s t i o n s  of v a l ­
ue, c o n t r a c t s  r e l a t i n g  to goods and s e r v ic e s p r o­
vide  o p p o r t u n i t y  for i m p o s i t i o n  u p o n  the public. 
In the l o a n  of m o n e y  the law fixes the  m a x i m u m  
r a t e  o f  i n t e r e s t  a n d  no q u e s t i o n  of v a l u e  is i n­
volved. O n l y  a r a t e  of i n t e r e s t  b e l o w  the m a x i m u m  
f i x e d  by l aw  can b e  the s u b je c t o f  n e g o t i a t i o n .  
In the lo an  here i n v o l v e d  it is n o t  i n s i s t e d  that 
su ch a ' s h o r t ' t e r m  loan c ou l d ha ve  b e e n  m a d e  e l s e­
wh e r e  at a lower r a t e  of i n t e r es t  and, as w e  h a v e 
seen, the loan a c t u a l l y  r e s u l t e d  in a loss to the 
Bank. To. a p p l y  the statu te s to suc h a situ at i on , 
it seems to us, w o u l d  be go i ng  b e y o n d  t h e i r  m e a n­
ing a n d  p u r p o s e  a n d  resu l t in g r e a t  i n c o n v e n i e n c e  
in small c o m m u n i t i e s  w h e r e  b a n k  o f f i c e r s  a n d  
s t o c k h o l d e r s  f r e q u e n t l y  o cc u py  p o s i t i o n s  of p u b l i c  
trust and au t ho r i t y .

b r i e f  a n a l y s i s  of the p u b l i c  p o l i c y  c o n s i d e r a t i o n s  w h i c h  w o u l d

306 S . U . 2 d  39 (Tenn. App. 1957). In e x p l a i n i n g  w h y  a l o a n  to a

Id. at 40.

W h i l e  the a n a l y s i s  is terse, Y o a k u m  p r o v i d e s  a basis

r e s i d e n c e s ,  w h e r e  loan cei s are r e l a t i v e l y  lew*, ei ig ibi



s t a n d a r d s  are fixed, and the r a n g e  of a d m i n i s t r a t o r  d i s c r e t i o n

s u b j e c t  to i n f l u e n c e  a n d  abuse, is small: 1 7 / C o m m e r c i a l  loan

p r o g r a m s , w h e r e  c eil in g s ar e m u c h  h i g h e r  a n d  w h e r e  e v a l u a t i o n  of 

c r e d i t - w o r t h i n e s s  is m o r e  su bj e c t i v e ,  m a y  y e t  p r e s e n t  co nf l ic t s 

o f  i n t e r e s t s  w h e r e  the loans .are m a d e  to l e g i s la to r s.

H ow e v e r ,  .there- is p o t e n t i a l  f o r  i n f l u e n c e  or a b u s e  in 

a ny  loa n p r o g r a m ,  e s p e c i a l l y  w h e n  f o r e c l o s u r e  or o ther e n f o r c e­

m e n t  a c t i o n s  m u s t - b e  con sidered.  Thus, w h e t h e r  the lean is e d u­

cationa l,  r e s i d e n t i a l ,  or c om m er c ia l,  a c o n f l i c t  of i nt er ests ma y 

arise, a n d  s t at e  l e g i s l a t o r s  (and soma s t a t e  o f f i c e r s  and e m p l o y­

ees) a n d  t h e i r  ag en ts, m u s t  act w i t h  the g r e a t e s t  c i r c u m s p e c t i o n
t

a n d  p r o p r i e t y  in d e a l i n g  w i t h  the a g e n c y  c o n c e r n i n g  the lo an  or 

a n y  o t h e r  m a t t e r . T h e  age n cy ,  in o r d e r  to m a i n t a i n  p u bl i c c o n f i­

de n c e  in the f a i r n e s s  of  its p ro gram, s h o u l d  b r o o k  nor. even a 

h i n t  of . i n te r fe re n ce  and s h o u l d  r e p o r t  q u e s t i o n a b l e  c o m m u n i c a­

tion s to the a t t o r n e y  general.

. H o n .  J a y  S .  Hammon d ,  G o v e r n o r  D e c e m b e r  3 ,  1 S 8 2
3 6 6 - 2 5 5 - 8 3 ,  3 6 6 - 2 S 6 - C 3 ,  P a g e  {? 2 8
A 6 6 - 3 9 3 - S 1 ,  J 6 6 - 4 5 7 - 8 1

We  v i e w  the t hi rd  q u es t io n,  c o n c e r n i n g  the p r o p r i e t y  of 

a l e g i s l a t o r  v o t i n g  on a b i l l  w h i c h  w i l l  f i n a n c i a l l y  a d v a n t a g e  

the l e g i sl a to r , in a d i f f e r e n t  light. It is le ar  in the case
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a c t i o n  c a n  be c h a l l e n g e d  o n l y  w h e n  the l e g i s l a t o r ' s  c o n d u c t  is 

" t a i n t e d  w i t h  fraud, or p a l p a b l y  not in the s e r vi c e cf the p ubli c 

i nt e re st ,  or  o t h e r w i s e  a c le ar  p e r v e r s i o n  of p o w e r . "  R o l l i n s  v. 

C a r t e r , 69 A. 777 (N.H. 1908); P va t t v. M a v o r  of Dune l i e n , 89 

A. 2d  1, 3 (N.J. 1952); M A S O N ' S  M A N U A L  OF L E G I S L A T I V E  PROCEDU RE , 

§ 522. H o w e ve r , w h e n  a l e g i s l a t o r  acts ou ts id e  the l e gi s l a t i v e  

sphere, w i t h  r e s p e c t  to a p a r t i c u l a r  t r a n s a c t i o n  o r  a d j u d i c a t _ o n  

i n  w h i c h  the l e g i s l a t o r  is i n te re st ed, a c h a l l e n g e  m a y  be  s u s­

ta i n e d  if there is fo und a " p r i v a t e  i n t e r es t  at v a r i a n c e  w i t h  the 

i m p a r t i a l  p e r f o r m a n c e  of ... p ub li c  duty." P y a t t ; R o l l i n s . 

S ee  B u r t o n  v. U n i t e d  S t a t e s , 202 U.S. 344, 36 6-367 (1906); Pills- 

b u r y  Co. v. F e d e r a l  T r a d e  C o m m i s s i o n , 354 F . 2 c  952, 964 (5th Cir. 

1966); Note, C o n f l i c t s  of I n t e re s t of State L e g i s l a t o r s , 76 Harv. 

L. Rev. 1209, 1214, n. JS  ( 1 9 6 3 ) ( " ( I J m p r o p e r  a c t i v i t i e s  in other 

c a p a c i t i e s  s h o u l d  not be p r o t e c t e d  m e r e l y  b e ca u se  the i mp ro p ri e ty 

a r i s e s  f r o m  the fact that the a ctor is also a leg is l at o r. " ).

T h e r e f o r e ,  w h e r e  a l e g i s l a t o r  v o t e s  on  a bill- w h i c h  

w i l l  f i n a n c i a l l y  b e n e f i t  the l e g i s l a t o r  as a m e m b e r  of the public 

g e n e r a l l y ,  e.g., p e r s o n a l  i n c o m e  tax repeal, or w h e r e  a l e g i s l a­

tor v o t e s  on a b i l l  w h i c h  w i l l  f i n a n c i a l l y  b e n e f i t  the l e gi sl a to r  

as a m e m b e r  of a n u m e r o u s  t h o u g h  lim it e d class of A l a s k a n s ,  e.g., 

b a n k  d e r e g u l a t i o n  or c o r p o r a t e  income tax r e pe al  w h i c h  w i l l  b e n e­

fit  s h a r e h o l d e r s ,  the l e g i s l a t o r ' s  v o t e  m a y  r.ot b e  challenged. 

See the m e m o r a n d u m  o p i n i o n  r r c m  K e n n e t h  E. V a s s a r  to W i l s o n  L.
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Ccr.dcn d a t e d  A p r i l  1, 1982.

Where, h o w e ve r , the class of b e n e f i c i a r i e s  of the l e g­

is l a t i o n  is tiny, e s p e c i a l l y  w h e r e  the bi l l r e l at e s to a p r o j e c t  

f o r  w h i c h  the l e g i s l a t o r  is a p r i v a t e  c o n t r a c t o r  or a f f i l i a t e d  

w i t h  a p r i v a t e  c o n t r a c t o r ,  the l e g i s l a t o r  m u s t  d i s c l o s e  the c o n­

flict. of i n t e r e s t s  and the  l e g i s l a t i v e  bo dy  s h o u l d  b a r  the l e g i s­

la t o r  f r o m  v o t i n g .  See M A S O N ' S  M A N U A L  0? LEGISLATIVE- P RO CEDURE,  

§ 522 (1975).

VI. O F F I C E R  C O N F L I C T S

F o u r  p o t e n t i a l  co nf l ic t s c f  i n t e r es t s by e x e c u t i v e

b r a n c h  o f f i c e r s  h a v e  b e e n  p r e s e n t e d  for o u r  review. W e  w i l l  

t r e a t  t h e m  in turn.

It is f i r s t  a s k e d  w h e t h e r  a d i r e c t o r  cf a state c o r p o­

ration,  b o a r d ,  or  c o m m i s s i o n  w h i c h  is g o v e r n e d  b y  no sp ec i fi c

c o n f l i c t  of  i n t e r e s t s  s t a t u t e  has a c o n f l i c t  if he  or she is an 

o f f i c e r  e m p l o y e e ,  or l ar ge s t o c k h o l d e r  cf a c o m p a n y  or f i r m  

w h i c h  has c o n t r a c t s  w i t h  the state to p r o v i d e  go ods or services. 

If there is a c o n f l i c t ,  w h a t  re me d ia l  steps n e e d  be' taken?

T he  q u e s t i o n  is a n s w e r e d  b y  the Beebe case, C u C t e a

s u o r s , a n d  the a c c o m p a n y i n g  discus si on : a c o n f l i c t  c l e ar l y does

e x i s t  if the p e r s o n  w i t h  the p o t e n t i a l  c o n f l i c t  is a s s o c i a t e d

t • n ~r\ n n r  h r*\ ro r- i a n  r r\ K /-*‘.V »  Ir J- v— — W — W «-* W U i i U  V— u L « c .u u  . i. • C i U i l C  ^ L-av.e a g e n c y  oroc u r-
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them. 1_8/ If, ho we ver, che p e r s o n  w i t h  the p o t e n t i a l  c o n f l i c t  

w o r k s  f o r  a state  a g e n c y  w i t h  n o  co nt r ac t s w i t h  the p r i v a t e  c o n­

tr a c t o r  w i t h  w h i c h  the p e r s o n  is a s so c ia t ed ,  th ere w o u l d  b e  no 

c o n f l i ct . 1 9 /

T h e  B e e b e  cas e m a k e s  it c l e a r  that p u b l i c  'service de~- 

m a n d s - t o t a l  f i d e l i t y  to the p u b l i c  i n t e r e s t  at all t i m e s . -.A p u b­

lic serv ant, f a c e d  w i t h  a c o n f l i c t  of  in t er e s t s  by  r e a s o n  o f  p r i­

va t e  f i n a n c i a l  a s s o c i a t i o n s  m a y  not pass o f f i c i a l  d e c i s i o n - m a k i n g  

r e s p o n s i b i l i t y  on to a c o l l e a g u e  or s u b o r d i n a t e  w h o  m a y  s h a r e  the 

sam e p r e j u d i c e  or be s u b j e c t  to influence. "He c a n n o t  put o n  and 

o f f  the garb of  a p u b l i c  o f fi ci al, and d i s c h a r g e  or  r e f u s e  to 

d i s c h a r g e  the duties of- his trust, at will, a n d  as be s t  s u b s e r v e  

his p r i v a t e  i n t e r e s t s . "  I_c. a t  630. F a c e d  w i t h  a c on f li ct , the 

p e r s o n  m u s t  e i t h e r  r e s i g h  his o r  h er  po s it io n , or f o r e g o  the p r i­

v a t e  o p p o r t u n i t y  to do b u s i n e s s  w i t h  the state.

IS/ If the p e r s o n  is o n l y  a n  emplo yee, th e re  m a y  n o t  be a c o n­
flict. T h o s e  s i t u a t i o n s  m u s t  be a d d r e s s e d  cr. a c a / e - b y - c a s e  
basis.

19/ W e  m u s t  q u a l i f y  this l a s t  m e n t i o n e d  c o n c l u s i o n  by notins: 
tna c a' c o n f l i c t  m i g h t  arise  e v e n  if the p e r s o n  w a s  not  an o f f i­
cial in che c o n t r a c t i n g  state a g en cy  if che per 
has  e x t e n s i v e  c o n t a c t s  w i t h  the c o n t r a c t i n g  s 
e x a m p l e , c e r t a i n  o f f i c e r s  of the D e p a r t m e n t  of L= 
of the G o v e r n o r ,  c h o u g h  not w i t h i n  the D e p a r t m e n  
Cion, m a y  h a v e  e x t e n s i v e  co n ta c t s  w it h , and cor.
ence in,, che D e p a r t m e n t  of A d m i n i s t r a t i c n .  A  pe: 
" i n t e r d e p a r t m e n t a l "  du ti es  m i g h t  be in a ccnfiic: 
or she e n t e r e d  into an a g r e e m e n t  as a p r i v a t e  c o n t r a c t o r  w i t h  the 
e t h e r  d e pa r t m e n t .

s e n  n e v e r t h e l e s s  
ate agency. For 
aw =nd che O f f i c e  
t cf A d m i n i s e r a - 
s i d e r a b l e  infiu- 
scn  w i t h  s i m i l a r  
s i t u a t i o n  if he
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It is n e x t  a s k e d  w h e t h e r  an o f f i c e r  of the D i v i s i o n  of

M i n e r a l s  and E n e r g y  M a n a g e m e n t  (DMEM) n a y  h o l d  a m i n i n g  claim, an

i n t e r e s t  in a m i ne ,  or an i n t e r e s t  in the p r o d u c t s  of a m i n e  on

l a n d  u n d e r  state j u r i s d i c t i o n .  AS 2 7 . 0 5 . 0 2 0  p r o v i d e s :

In c o n d u c t i n g  the i n q u i r i e s  and i n v e s t i g a t i o n s  
a u t h o r i z e d  b y  AS  2 7 . 0 5 . 0 1 0  -- 27-. 05.070, no  o f f i­
cer or- e m p l o y e e  of the. d e p a r t m e n t  m a y  h a v e  any  
p e r s o n a l  or p r i v a t e  i n t e r e s t  in a m i n e  or the p r o -  
ducts o f  a- m i n e  u n d e r  i n v e s t i g a t i o n ,  or  ac cept 
e m p l o y m e n t  f r o m  a p r i v a t e  p a r t y  f o r  s er v i c e s  in 
che e x a m i n a t i o n  o f  p r i v a t e  m i n e r a l  p r op er ty. 
N o t h i n g  in this s e c t i o n  p r e v e n t s  e m p l o y m e n t  by the 
d e p a r t m e n t ,  in a c o n s u l t i n g  c a p a c i t y  or in the 
i n v e s t i g a t i o n  of s p e c i a l  su bj ects, o f - a n  e n g i n e e r  
or o t h e r  e x p e r t  w h o s e  p r i n c i p a l  p r o f e s s i o n a l  p r a c­
tice is o u t s i d e  his e m p l o y m e n t  by che depar tm en t.

The s y n t a x  of AS 2 7 . 0 5 . 0 2 0  is n ot  an  aid to u n d e r s t a n d­

ing. A  t h o u g h t f u l  r e a d i n g  of  che p r o v i s i o n  r e v e a l s  that it is 

n e t  any o f f i c e r  or e m p l o y e e  o f  the d e p a r t m e n t  w h o  is p r o h i b i t e d  

f r o m  h o l d i n g  an i n t e r e s t  in a m i n e  u n d e r  i n v e s t i g a t i o n ;  o n l y  o f­

ficers a n d  e m p l o y e e s  " c o n d u c t i n g  the i n q u i r i e s  a n d  i n v e s t i g a t i o n s  

a u t h o r i z e d  b y  AS  2 7 . 0 5 . 0 1 0  -- 2 7 . 0 5 . 0 7 0 "  ar e  so' r e s t r i c t e d .  We 

a re i n f o r m e d  by the d i r e c t o r  o f  D M E M  th a t  that d i v i s i o n  conduct s 

v i r t u a l l y  n o n e  o f  che " i n v e s t i g a t i o n s "  in q u e s t io n;  these m a t t e r s  

a r e  w i t h i n  the j u r i s d i c t i o n  of the D i v i s i o n  of G e o l o g i c a l  and 

G e o p h y s i c a l  Sur veys. How ev er , there is still the c o m m o n  law.

D M E M  is the st ate a g e n c y  w h i c h  r e g u l a t e s  the acc u is i -  

t i c n  of m i n i n g  c l a i m s  anc leases cn lar.es u n d e r  s t a t e  :u r i s d i c -



c el  la ne  ous le n d  u s e  perm its. See 11 A A C  So. D M E M  a l s o  has a 

r e p r e s e n t a t i v e  on the r e g i o n a l  p l a n n i n g  teams w h i c h  m a k e  r e c o m­

m e n d a t i o n s  to the c o m m i s s i o n e r  cn  s t a t e  land use c l a s s i f i c a t i o n s . 

See AS  3 8 . 0 4 . 0 6 5 V  11 A A C  55.

As the r e g u l a t o r y  -agency f o r  m i n i n g  claims, D M E M  r e­

cei v e s  the f i l i n g s  of p e r s o n s  w h o  s t a k e  m i n e r a l  claims. See AS 

3 8 . 0 5 . 1 9 5 .  It m u s t  r e v i e w  the f i l i n g s  to v e r i f y  that t h e r e  has 

b e e n  a d i s c o v e r y ,  see II A A C  55.105, a n d  that the c l a i m  has been 

p r o p e r l y  staked. See 11 A A C  So. 205 -- II A A C  £6.215.. On an a n­

nua l  ba si s,  D M E M  r e c e i v e s  a d d i t i o n a l  f i l i n g s  f r o m  e a c h  c l a i m  o w n­

er a t t e s t i n g  to the p e r f o r m a n c e  of s t a t u t o r i l y - r e q u i r e d  annual 

l a b o r  cn the claim, see AS  3 8. 0 5. 2 10 ; 11 A A C  £6.220, a n d  must

v e r i f y  tha t the c l a i m e d  labor m e e t s  p r e s c r i b e d  r e qu i r e m e n t s .  I d . 

A  m a j o r  c o m p o n e n t  of t h e’D M E M  raining s e c t i o n ' s  e f f o rt  and b ud g et  

is d e v o t e d  to this " a d j u d i c a t i o n "  of m i n e r a l  claims.

I n ' t h i s  light, w e  b e l i e v e  t h a t  an o w n e r s h i p  i n t e r e s t  in 

m i n e r a l  c l a i m s  (or in a c o m p a n y  w h i c h  owns m i n e r a l  claims) on 

lands u n d e r  s t a t e  j u r i s d i c t i o n  crea t es  a c o m m o n  la w  c o n f l i c t  of 

i n t e r e s t s  on the  p a r t  of o f f i c e r s  a n d  employees, or DMEM. Gi ve n  

the size of  the m i n i n g  s e c t i o n  o f  D M E M  (25 perscr.s) and the l i k e­

ly c l o s e  w o r k i n g  a s s o c i a t i o n  of  all the off i ce r s and employees, 

it is p r o b a b l e  that a court, as a m a t t e r  of comm o n law, w o u l d  

f o r b i d  a n y  p e r s o n  in D M E M  to o w n  a m i n e r a l  c l a i m  on lands u n de r 

s ta t e j u r i s d i c t i o n  since the o p p o r t u n i t y  for i n f l u e n c e  is so evi-
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aenc. It is even c l e a r e r  that a court w o u l d  f o r b i d  a s u p e r v i s o r y  

o f f i c e r  to o w n  s u c h  a m i n e r a l  c l a i m  since- it w o u l d  b e  t h a t  p e r­

son's s u b o r d i n a t e  w h o  w o u l d  r e v i e w  the s u f f i c i e n c y  of the clai m 

a nd  the a n n u a l  l a b o r  af f id av i t.  20/ And, as we  n o r s g , s u p r a , at 

p a g e  31, the c o n f l i c t  is n o t  cured by r e m o v i n g  o n e s e l f  f r o m  the 

r e v i e w  of o ne 's  o w n  fili ngs: the p u b l i c  has the r i g h t  to d e ma n d

th at a s ta te o f f i c e r  b r i n g  his or h e r  skills to b e a r  in a ll m a t­

ters w h i c h  the o f f i c e  : '11s u p o n  h i m  or her to con sider.

D M E M  is o ne  of o n l y  three ag e nc i e s  p r i n c i p a l l y  r e s p o n­

sible fcr o v e r s e e i n g  m i n e r a l  e x p l o r a t i o n  and  m i n i n g  a c t i v i t i e s  cn 

lands un'.er state j u r i s d i c t i o n .  D M E M  p e r s o n n e l  c a n n o t  b e  b o t h  

r e g u l a t o r s  a n d  r eg u la t ed .  If they w i s h  to serve in DMEM, they 

m u s t  f o r eg o this r e l a t i v e l y  n a r r o w  r a n g e  of i n v e s t m e n t  o p p o r t u n­

ities. T he  c o m m o n  l a w  r e q u i r e s  offic ers* and e m p l o y e e s  in D M E M  

w h o  h a v e . i n t e r e s t s  in m i n i n g  cla ims to d i s p o s e  of t h o s e  i nt e re st s 

w i t h  all d e l i b e r a t e  speed, or resign. 2 1 /

2 0 / D M E M  o f f i c e r s  a n d  e m p l o y e e s  also hav e a c ce s s to c o n f i d e n t i a l  
g e o l o g i c a l ,  g e o c h e m i c a l ,  g e o p h y s i c a l ,  a nd  a i r b o r n e  surveys. See 
AS  3 8 . 0 5 . 2 4 0 .  W e r e  they permitted, to own mineral' claims, t.hey 
m i g h t  h a v e  a d i s t i n c t  a d v a n t a g e  ove r o t h e r  p r o s p e c t o r s ,  m i n e r s ’̂ 
a n d  i n v e s t o r s .  Th i s is a n o t h e r  asp ec t of che c o n f l i c t  of i n t e r­
ests i n h e r e n t  in the situa ti on .

2 1 / T h e  D e p a r t m e n t  of  L a w  has had the full c o o p e r a t i o n  of DM EM  
o r f i c e r s  a nd  e m p l o y e e s  ir. this inquiry; indeed, it was a D M E M  
o f f i c e r  w i t h  an i n t e r e s t  in m i n e r a l  claims w ho  f i r s t  a s k e d  cur 
a d v i c e  .on this m a t t er . At  that time, we i n f o r m a l l y  a d v i s e d  h i m  
chat  th e re  w a s  no co n fl ic t,  a n d  he o r d e r e d  his a f f a i r s  a c c o r d i n g­
ly. Thus, it was c u r  e r r o n e o u s  advice, and no w r o n g d o i n g  by the 
D M E M  o f f i c er ,  that a l l o w e d  the conf li ct  s i t u a t i o n  to” develop'.
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It -is n e x t  inquired, w h e t h e r  a D e p a r t m e n t  of  E n v i r o n­

m e n t a l  C o n s e r v a t i o n  (DEC) i n s p e c t o r  of s e a f oo d  p r o c e s s i n g  plants 

n a y  se l l the r i g h t’ to u s e  a p r oc es s  he d e v e l o p e d  a n d  p a t e n t e d  to 

c o m p a n i e s  w h o s e  p l a n t s  he  inspects. Th e  an sw e r  is c l e ar l y no.

T h e  evi l of s u c h  an  a r r a n g e m e n t  is patent: . s e a f o o d  

p r o c e s s o r s  m i g h t  fee l c o m p e l l e d  to p u r c h a s e  the r i g h t  to u se  the 

p r o c e s s  or s u f f e r  the w r a t h  of the sel le r w h e n  n e x t  he insp ec ts  

t he i r plants. . j

W e  h a s t e n  to a dd  that there is not the s l i g h t e s t  sug-O

g e s t i o n  that the p a r t i c u l a r  i n s p e c t o r  in v ol v ed  has ever acted 

i m pr o pe r ly ;  it is the- a n n e a r a n c e  of i m pr o p r i e t y  w h i c h  c on de mns 

t h e s e  p r o p o s e d  tr an s ac t io ns .  If the i n s p e c t o r  w i s h e s  to m a r k e t  

his p rocess,  h e  m u s t  r e s i g n  or sell his rights in the p r o c e s s  to 

a n o t h e r - w h o  m a y  m a r k e t  it. 2 2 /

The same i n s p e c t o r  al so w i s h e s  to apply to the D e p a r t­

me n t  c f . C o m m e r c e  a nd  E c o n o m i c  D e v e l o p m e n t  (DCED) for a g r a n t  to 

test his p r oc es s. B e c a u s e  the grant p r o j e c t  w o u l d  likely involve 

one or m o r e  s e a f o o d  p r o c e s s o r s  in- a c o o p e r a t i v e  e f f or t to n e s t  

the pro c es s , a c o n f l i c t  of in t er es ts or. the r.spector's part

2 2 / If the i n s p e c t o r  ch oo s es  the latte r course, he  may not r e­
serv e a n y  r i g h t  to r e c e i v e  r o y a l t ie s  or license fees; w e r e  he to 
do so,, the s p e c t r e  o f  i n f l u e n c e  » o ui d  ag ai n a p pe ar  since, th ou gh  
he is n o t  p e r s o n a l l y  m a r k e t i n g  the process, each s e a f o o d  p r o c e s­
sor that u s e d  the p r o c e s s  w:.»ld be p a y i n g  the ir.spectcr in direct-
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w o u l d  a l m o s t  c e r t a i n l y  arise. In that case, the g ra n t w o u l d  be

illegal. See N e w t o n  v. D e m a s , 253 A . 2d 376 (N.J. App. 1 9 6 9 ) ( m u -

n i c i p e l  e n g i n e e r  h a d  an o u t s i d e  cont ra ct w i t h  a d e v e l o p e r  to d e­

sig n  a w a t e r  system; the c o n tr a ct  w a s  v o i d  b e c a u s e  the e n g i n e e r  

w o u l d  h a v e  h a d  to r e v i e w  his own d e s i g n  in his o f f i c i a l  c a p a c i­

ty). .

* * X *

It is last a s k e d  w h e t h e r  a m e m b e r  of the b e a r d  of the 

A l a s k a  R e so u r c e s  C o r p o r a t i o n  (ARC) ha s a c o n f l i c t  of  .interests if 

he  or she is a s s o c i a t e d  w i t h  a c o mp a ny  that has a c o n t r a c t  w i t h  

che state. AS 3 7 . 1 2 . 0 6 5  pr ovides:

(a) M e m b e r s  of che b o a r d  a re s u b j e c t  to the 
p r o v i s i o n s  of AS  39.50.

(b) No m e m b e r  or e m p l oy ee  o f  the b o a r d  m ay
a cq ui r e an in te rest, di re ct or in direct, in a c o r­
poration, company, as sociati on , o r  p r o j e c t  owned,

• contro ll ed , or i n v e s t e d  in by  the c o r p o r a t i o n .  If 
a m e m b e r  or e m p l o y e e  owns or co nt r ol s  s u c h  an i n­
terest, he  sh all i m m e d i a t e l y  d i s c l o s e  the i n t e re s t 
in w r i t i n g  to the b o a r d  a n d  r e f r a i n  f r o m  p a r t i c i­
pating in any m a n n e r  in a r . y  a c t i v i t y  r e l a t i n g  to 
that interest.

S u b s e c t i o n  (b) m o d i f i e s  the c o mm o n law as it w o u l d  a p­

ply to ARC. U n d e r  che c o m m o n  law, t h e  m e m b e r  c o u l d  n e i t h e r  a c­

qu i r e  a n e w  i n t e r e s t  n or  k e e p  an old i n t e r e s t  in a c o m p a n y  d o i n g  

b u s i n e s s  w i t h  ARC, a nd  this d i s a b i l i t y  c ou ld  net be c u r e d  by a b­

s t a i n i n g  on vo ce s and t a k i n g  n o  part in d e l i b e r a t i o n s . U n d e r  AS 

2 7 . 1 2 . 0 6 5 ,  a c q u i s i t i o n  is fcrbi *=n. but i n t e r e s t s  o w n e d  u p c n  

a p p o i n t m e n t  may be r et a in ed , sc Irr.g as the m e m b e r  a b s t a i n s  f r o m
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v o t i n g  a n d  has no  contact, f o r m a l  or informal, w i t h  oth er m e m b e r s  

c o n c e r n i n g  A R C 's p o l i c i e s  or actions to wa r d the f i r m  in w h i c h  the 

m e m b e r  has an  interest . This d e p a r t u r e  f r o m  the c ommo n la w  a p­

pli e s  o n l y  to m e m b e r s  and em p lo ye es of  ARC. 2 3 /

VII. C O N C L U S I O N

The c o m m o n  law of co nf l ic t  of i n t e r e s t s  is u n c h a r t e d  

w a t e r  for m o s t  p u b l i c  officials, i n c l u d i n g  g o v e r n m e n t  attor neys. 

•They e rr  w h e n  t h e y  b e l i e v e  that a p u b l i c  o f f i c i a l ' s  C o n f l i c t  can- 

be c u r e d  if the o f f i c i a l  takes no p a r t  in the d e c i s i o n  in w h i c h  

h e  or she is in t er es ted. Th e y err w h e n  they b e l i e v e  that a court 

w i l l  n ot i n v a l i d a t e  a c on t r a c t  if, t h o ug h  a p ar ty  to the c o n t r a c t  

has a conflict , it is still a fair price.

The c o u rt s take the V i e w  tha t o ff i c i a l s  hav e a d u t y  to 

the p u b l i c  to p a r t i c i p a t e  in all the d e c i s i o n s  th e y  we r e e l e c t e d  

or a p p o i n t e d  to make. The courts o r d i n a r i l y  w i l l  n o t  a l l o w  an

2 3 / It w a s  also i n q u i r e d  w h e t h e r  an A R C  b o a r d  m e m b e r  may als o be 
a m e m b e r  of the A l a s k a  H i s t o r i c a l  .Commission. A S ' 44 . 27 . 061,, ec 
sea. In v i e w  of ':he cl ear p r o h i b i t i o n  o n  h o l d i n g  "a ny  other 
s t a t e ' o r  f e d e r a l  office, position, or e m p l o y m e n t  . .. . AS  37.- 
1 2. 0 45 (b ) , we b e l i e v e  the b o a r d  m e m b e r  m u s t  r e s i g n  fr om either  
A R C  or the A l a s k a  H i s t o r i c a l  Co m mi ss ion. T h i s  p r o h i b i t i o n  gees 
f u r t h e r  than the c o m m o n  law; indeed, as applied' in this s i t u a­
tion, it a p p e a r s  to a d v a n c e  no l a u d ab l e go a i . o u t  it is w i t h i n  
the l e g i s l a t u r e ' s  power, and it cces p r e v e n t  the a p t e a r a n c e  of 
c o n f l i c t  o f  i n t e r e s t s  in m a n y  ocher s i tuati on s.  If' a m o r e  re- 
— in c d prov is ion is - o u & — g, one w m c n  is tetter atle to
d i s c r i m i n a t e  b e t w e e n  real anc i m a g i n e c  peter.tii_ t o r  atuse, the 
l e g i s l a t u r e  a l o n e  has the p o w e r  to do it.



o f f i c i a l  co d e c l i n e  Co m a k e  a d e c i s i o n  in o r d e r  chac he or she 

e i g n e  be fr ee  co h a v e  che b e n e f i c  of chac d e c i s i o n . '

The  cou rcs w i l l  r.oc a l l o w  an o f f i c i a l  co m a k e  a c o n­

cracc w i c h  his a g e n c y  and,- w h e n  ch al l en g ed ,  a s s e r c  as a de f en s e 

ch ac che c o n c r a c c  w a s  s o r e  • a d v a n t a g e o u s  co che scare c h a n  any 

o c h e r  o f f e r  received.

The c o m m o n  law of c o n f l i c c  of i n c e r e s c s  aims n o c  onl y 

Co p r e v e n c  o f f i c i a l s  f r o m  a c t u a l l y  cak in g u n f a i r  a d v a n c a g e  -of 

t h e i r  offic e.  It also aims co e l i m i n a t e  che p o t e n t i a l  for abuse 

a n d  che a p p e a r a n c e  co Che p u b l i c  chac  o ff i ci a ls  a r e  s u b j e c t  to 

c e m p c a t i o n .  F o r  chese r e a s o n s ,  che courcs have d ea l c s t e rn l y 

w i c h  o f f i c i a l s  in c o n f l i c c  si c ua c i o n s ,  ana they w i l l  c o n t i n u e  to 

do so. U n l e s s  che l e g i s l a t u r e  fo r mu l a t e s  a n o t h e r  m e a n s  to s u s­

ta i n  che p u b l i c ' s  c o n f i d e n c e  ch ac  p u b l i c  o f f i c i a l s  are n o c  b e n e­

f i t i n g  -in p r i v a t e  f r o m  th ei r  p o s i t i o n s  in publi c,  we, a n d  ail 

p u b l i c  o f f i c i a l s ,  m u s e  a b i d e  b y  che c o mm on  law.
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^ v i l s c n  L. C o n d o n  
A t t o r n e y  G e n e r a l
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MEMORANDUM State of Alaska
t o : Heads of All Departments, da te : Dec em b er  23, 1982

Boards, Commissions, and 
A ut ho r it i es  f | le  no:

TELEPHONE NO: 465-3600

s u b je c t : i m pl ementat io n of 
Co nflict of 
Interests O p in io n

By n o w  I h o pe  y o u  h a ve  h a d  the oppo r tu n it y  to r e vi e w 
the o p i n io n  i s su ed  by  this off ice on D e c e m b e r . 3, 1932 c o n c e m i r e  
c on flicts of interest. All  supervisors shou ld be  aware of, and 
s en s it iv e to, the concerns add re s se d  in that opinion.

I re c og n iz e  the o p i ni o n sets out princ ip le s w h i c h  are, 
in large part, n e w  to v i r t u a l l y  all state officers and employees. 
As a p r a c ti c al  result, therefore, persons w i t h  the kinds of c o n­
flicts a d d r e s s e d  in the opin i on  m a y  find it difficult to i m m e d i­
ately el i m in at e  them. Also, as r ec og n i z e d  in the opinion, the 
c om mo n  law rules r e l at i ng  to conflicts of interest m a y  be m o d i­
fied or eve n r e j e c t e d  by  the leg is lature th rough the enact me nt  of 
ge neral laws de a li ng  w i t h  the subject. Obviously, the l e g i s l a­
ture has not yet had an o p p o r t u n i t y  to cons id er the rules set out 
in the o p i n i o n  and d et er mine whether, or to wh a t  extent, it m ay 
w i s h  to al te r th em  in Alaska.

Con sequently, g iv en  the p o te n ti al l y h a r s h  consequences 
(e.g. t er m in a t i o n  of employment, ca n ce ll ation of contracts, and 
f o r c ed  di v es t i t u r e  of va rio us busines s and p ro p e r t y  interests), I 
b e l i ev e  it appro pr i at e  to e xe rc is e the di sc re ti o n w h i c h  I ha v e by 
deferring, except in mor e serious circ umstanc es  (e.g. w h e r e  an 
o ff i ci al ' s public duties m a y  di rectly ad va nt ag e his or her p r i­
vat e  b u s i n e s s  int er es ts or w h e r e  the conflict vio l a te s express 
civil or crimina l statutes), any "enf orcement" a ction until after- 
the close of the up c om i ng  le gislative session. By doing so, the 
l eg is l at u re  w i l l  hav e the o pp o rt u n i t y  to address the common  law 
rules set out in the o p i n i o n  and  mak e w h a t e v e r  changes to t h e m  it 
cons iders appropriate.

I suggest that y o u  ask your officers and em pl oyees to 
ex amine their private  b isjL.iess interests and dealings " t o . d e t e r­
mine if there are interests w h i c h  m ig ht  be v ie w ed  as causin g 
d iv i d ed  loyalty. If there ax... such interests, then you should 
c o ns id er how, in the^ coming months, either their duties or their 
bus iness interests might, be ch an ge d to el iminate the conflict.

f ro m : N o r m a n  C. G o r s u c h  
A t t o r n e y  Genera l

0 2 - 0 0 1 A ( R « v .  1 0 / 7 9 )



Heads of All Departments, Boards, De c em b e r  28, 1982
Com missions, and A ut h or i t i e s  Pa ge  2

Additional ly , I b e l i e v e  it w o u l d  be h e l p fu l  to the legi s la tu r e in 
ad dre s si n g conflicts p r ob le ms  if it had" as comp le te  a listing of 
the kinds of p o te n t i a l  conflicts w h i c h  m a y  exist as possible. In. 
this regard, I w o u l d  a pp r ec i at e  it if y o u  w o u l d  advise me  of any 
situat ions w h i c h  y o u  id en t if y  as p o t e n t i a l l y  coming w i t h i n  the 
pr oscrip ti o ns  of the conflic ts  opinion.

cc: R ep r es e n t a t i v e  Joe Hayes
Sp eaker of the Ho us e

Senato r J al m ar  K e r t t u l a  
Senate Pr es ident
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C O N F L I C T S  O F  I N T E R E S T  O F  S T A T E  

A N D  L O C A L  L E G I S L A T O R S

As government at all levels continues to grow and play a more im­
portant role in the economy of the country and private life of the in­
dividual citizen, concern for honesty on the part of elected government 
officials becomes increasingly important This concern for the integrity 
of elected public officials is manifested by various codes and standards 
of conduct which have been adopted by state legislatures.1 Neverthe­
less, the proper standard of conduct for elected public officials is not 
easily defined or enforced.

In public life there is a growing need for qualified m e n  and women, 
especially those w h o  are peculiarly qualified for public service because 
of their commercial or professional experience. But because the pay 
scale for most elected public officials on the state and local level is 
inadequate to attract m a n y  full-time employees,7 these persons may 
be unwilling to divest themselves of their private business and profes­
sional interests in order to enter public life. A  strict rule prohibiting 
persons from holding public office while retaining these private inter­
ests would be unacceptable since it would deter those qualified people 
from entering public service.’ Such dual allegiances on the part of 
public officials, therefore, are nearly inevitable on the state and local 
levels of government, and raise the problem of h o w  to cope with actual 
and potential conflicts of interest.

A n y  attempt to control conflicts of interest must balance the need 
for unquestionable integrity in government with the need for competent 
personnel. Thus, it is imperative that a system be devised so that 
•competent people can become active in governmental affairs without 
jeopardizing society's interest in prohibiting the inevitable evils of 
representing two masters; that is, the legislator's personal interests and 
his constituents' interests, Unquestionably, it is in the public interest

J Se t M o n t .  C o n s t ,  a r t  V , § 44; Aura. R e t ,  S t a t .  A n n .  § 38-446 (1966); K a n . 

S t a t .  A n n . § 46-132 (1964); M i n x .  S i a t .  §§ 3.87-.90 (1967); N.Y. Pus. O r n c w  
L a w  §§ 73, 74 (McKinney Supp. 1969).

* See \ 7 . Gribben, Structure# and Procedures, C o u n c i l  o r S t a t s  G o v e r n m e n t * . 

T h e  B o o k  o r S t a t e s  1968-69 , a t 44-45 ( 1 9 6 8 ) ; Kaplan, Book Review, 68 H a r v .  L  
R e v . 1 097 , 1101  ( 1 9 5 5 ) . Since elected public office a t this level is thus p a r t - t im e , 

■usually only U  ose occupational classes which are flexible enough to allow p a rt-  

tim e participation in legislative activity are usually represented. As a result 
most state legislatures are composed of larmers, lawyers, m erchants o r insurance 
and rea l estate brokers. A ll of these may frequently have a direct p e r s o n a l 

in terest in state legislation. See C . A u e r b a c h , L .  G a r r is o n ,  W. H u r s t  & j .  M W * '  
T h e  L e g a l  P ro c e s s  583 ( 1 9 6 1 ) .

* See Kaufman and Widiss, The Ca lifo rn ia Conflict o f In terest Laws, 36 S. C a i- 

L. R e v .  186, 203 (1963); Note, Con flic t-o f-ln terests o f Government Personnel: A "  

Appraisa l o f the Philadelphia Situation, 107 U . P e n n .  L .  R e v .  985, 986 (1 9 5 9 1 ; 

Legislation Notes, 16 JJe P a u l  L. nrv. 453, 456 (1 9 6 7 ) .
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to promote integrity and public confidence in government1 without, dis­
couraging potential public servants from en tering public life.*
This Note will discuss the general nature: of conflicting interests, the 

various methods that have been employed to prevent conflicts of inter­
ests from arising, and the procedures by which legislation tainted with, 
conflicts of interest m a y  be avoided.

L  T h e  N a t u r e  o f  a  D i s q u u t f y x n c  C o n f l i c t  o f  I n t e r e s t

Generally, a conflict of interest arises whe n  a legislator has a per­
sonal or private interest in legislative action under consideration that 
is not shared in c o m m o n  with the general community.* These distinct 
interests are deemed to endanger the proper functioning of government. 
In public life the spectrum of conflicts of interest m a y  include either 
a direct division of loyalties or only .potential conflicts which m a y  un­
dermine public confidence in government In attempting to define 
what actions, actual or potential, constitute: conflicting interests courts 
have articulated a general standard; namely, any actions that are ir­
reconcilable with the public welfare.’ These actions are usually ones 
that permit the public official opportunity; for private gain at public 
expense.* This private benefit, however, usually must consist of a 
present, personal, and pecuniary interest before a conflict of interest 
arises.'

Since this general test is rather broad, it is often difficult to deter­
mine precisely what is and what is not a conflicting interest. Typically, 
no conflict would arise if the legislator voted upon legislation estab­
lishing tax fates, utility rates, or licensing fees. Although this type 
of legislation would affect the individual legislator personally, it would 
affect him in the same manner as the entire community and hence 
would not be an illegal conflict of interest,10 
Even some interests which are distinct have been found not to be 

prohibited conflicts of interest A  prime example involves legislation
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4 See Note, Conflicts of Interests of State Legislators, 76 Hart. L . Her. 1209 (1963) 
[hereinafter cited a s  76 H a r v .  L. R e v . ) .

“’nvolved and needed, therefore, is a careful regulatory scheme that 
effectively restrains official conflicts of interest without generating 
pernicious side effects on recruitment of both regular staff, and talents or 
capabilities on an occasional or temDorary basis, for performance of 
governmental functions and responsibilities."' [1961-62] Nev. Op. A tx’t . 
Gch. 112.

•See Eisenberg, Conflicts of Interest Situations and Remedies, 13 R u t c e m  L . 
Rev. 666, 668 (1959); 76 H a r v .  L. R e v .  1209.
‘See Piggott v. Borough of Hopewell, 22 NJ. Super. 106,111-12, 91 A ^d  667, 670 

(1952); Erie City v. Grant, 24 Pa. Super. 109,112-13 (1904).
’ See Note, Conflict of Interests: State Government Employees, 47 Va. L . Rtv. 

1034, 1045 (1961).
"See, e.g., People v .  Elliott, 115  Cal. App. 2d 41 0 , 417 , 252 P-2d GG1, C65 ( 1 9 5 3 ) ;  

Watson v. New Smyrna Beach, 85 So. 2d 5 4 8 , 549-50  (Fla. 1 9 5 8 ) ; Note, Conflict of 
Interests: State Government Employees, 47 V a .  L .  R e v .  1034 , 1045  ( 1 9 6 1 ) ,

“See Note, Conflict of Interests: State Government Employees, 47 Ya. L . Rtv., 
1034, 1045 (1961).

,n See Piggott v. Borough of Hopewell, 22 NJ. Super. 106, 111-12, 91 A2d 667, 
frO (1952); Erie City v. Grant, 24 Pa. Super. 109, U2-13 (1904).
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that will affect the legislator’s or councilman’s private employer. If 
the legislator’s or councilman’s personal interest in this particular legis­
lation is only to the extent of his natural concern for the welfare of 
his employer’s business enterprise, he is not prohibited from voting 
upon the legislation. O n  the other hand, if the legislator's or council­
m a n’s salary is based on a percentage of his employer's profits, a con­
flict of interest m a y  arise if he participates in the enactment of such 
legislation.

A  conflict of interest m a y  also arise in cases where an elected board 
or city council votes on the letting of contracts, grant7: ig of variances to 
zoning ordinances, or granting of licenses to competitors. A n  example 
is the case of Younkers Bus, Inc. v. MaZtbie.11 There the N e w  York 
court held that an alderman w h o  was the president of a bus company 
had a disqualifying interest in an ordinance granting a certificate of 
convenience and necessity to a third pa; "y, rival bus company.

Conflicts of interest m a y  also arise indirectly w h e n  a city councilman 
ha; vested interests in social or community organizations. It appears 
that an interest in the general welfare of the community is not a dis­
qualifying interest, but an interest in the improvement of a civic 
organization of which the councilman is a m e m b e r  m a y  be disqualify­
ing. For example, in the case of Batchelor v. Avon~by-the-Sea,lz the 
N e w  Jersey court held that the signing of a petition addressed to the 
<pity council seeking improvements of certain streets did not disqualify 
petitioner from acting as commissioner of assessment, since this was 
an interest which applied to the entire community affected b y  the 
assessment. In Wiesmenthal v. Atlantic City,1* however, the court 
held that a councilman w h o  was a m e m b e r  of the volunteer fire de­
partment could not vote on the purchase by the city of property from 
the fire department These cases indicate that the general, imprecise 
test articulated by the courts makes it extremely difficult to determine' 
what is a conflictin terest This in itself brr..d.r, uncertainty and 
m a y  discourage qui ed persons from becoming active in public serv­
ice. It is thus desirable for communities to attempt to further clarify 
what activities present prohibited conflicts of interest and to develop 
devices designed to control such activities.

EC. D e v ic e s  D e s i g n e d  T o  P r e v e n t  C o n f l i c t s  o f  I n t e r e s t s

M a n y  devices have been employed to prevent conflicts of interest 
from arising and resolve them once they do arise. Although prac­
tical solutions have as yet to be developed, several statutory and non- 
statutory approaches have been attempted. Such devices have been 
either in the form of checks on the individual legislator or s a n c t io n s  
upon legislation tainted with conflicting interests.

A. Checks Upon tfi<* Individual Legislator

1. Nonstatutory Devices

At least four non-statutory approaches can be used to prevent in­
dividual legislators from participating in potentially harmful conflicts

11 23 N.Y.S.2d 87 (1940), otf'd 260 App. Div. 893, 23 N.YA^d 91 (1940).
” 7 “ N J ! - .  5 0 3 .14 A .  561 ( 3 9 0 9 ) .

>» 73 N J i .  245,’ 63 A. 759 (1906)'.
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of interest situations. Generally, all four are incomplete if not totally 
ineffective.

a. Legislative Rules of Ethics

In m a n y  states, legislative bodies have adopted codes of conduce “hat 
serve as internal checks to deter improper conduct on the part oi tneir 
members .14 These checks generally take the form of promulgated 
standards by which the legislator should abide.14 If a conflict of in­
terest is discovered before legislation is enacted the code m a y  dis­
qualify the legislator from participation in pending legislation.4* If 
the improper conduct is discovered after the legislation is enacted, 
censure or expulsion for conduct unbecoming a m e m b e r  of the legis­
lative body m a y  be employed. 11 There are, however, several defects 
in these legislative codes. Since the standards in these codes are usu­
ally phrased in rather general terms, an individual legislator is often 
uncertain as to what specific action constitutes improper conduct In 
such a system, even though bi-partisan political motives of individual, 
legislators should serve to expose any conflict of interest issue, there 
is also an inherent and ever-present temptation to exploit such checks 
for political gain by fellow legislators. Moreover, independent and 
objective judgment is easily ignored w h e n  the standards are enforced 
by fellow members.1* Most important, unless there is a persistent ex­
ternal stimulus for reform from the press or the electorate, enforcement 
of internal checks or codes m a y  be only sporadic.1* Thus, legislative 
codes of conduct and self-policing activity, though partially remedial 
to the extent that they m a y  prevent blatant abuses, are ineffective in 
coping with most conflicts of interest problems.

b. Sanctions From, the Mayor’s or Governor’s O f  ice

Conflict of interest problems m a y  also be controlled by sanctions 
from the executive department. Nearly t very governor, and m a n y  
mayors, have sources of political power that will euable them to attack 
a legislator’s conflict of interest One such power is that of the gover­
nor or mayor to withdraw political support from any legislator of his 
party w h o  fails to meet acceptable standards.40 Another power is the 
governor’s ability to suggest that the executive department withhold 
lucrative government contracts from certain legislators or their firms 
until they comply with acceptable standards.41 Moreover, investiga­

44 See M o n t .  C o n s t , a r t .  V , § 44; A r i z .  R e v . S t a t .  A n n .  § 38-446 (1966); K a n .  

S t a t .  A n n .  § 46-132 (1964); M i n n .  S i a t .  fy 3S7-.90 (1967); N.Y. Pub. O m e n s  
L a w  §§ 73, 74 (McKinney Supp. 1969),

*•* See, e.g., M a s s .  G e n .  L a w s  A n n . ch. 258A, § 23 (Supp. 1969); M i n n .  S t a x .  A n n . 

§§ 3.87-.90 (1967); T e x .  R e v .  C iv .  S t a t . A n n . a r t  6252-9 (1963).
44 Set N.Y. Pub. OrnczRs L a w  § ',1  (McKinney Supp. 1969); T e x  R e t .  Crr. 

S t a t .  a r t  G2S2-9 (1962); 76 H a r v .  L R t .  1211-1Z
14 See N.Y. Pub. O f f ic e r s  L a w  § 74 (McKinney Supp. 1969); T e x  R e v .  Crr. S t a t .  

a r t  6252-9 (1962); 76 H ar v .  L .  R e v . 1211-12.
44 See 76 H a r v . L. R e v .  1230-3L 
44Id. a t  123L 
40 Id. a t  1218.
44 Id. at 1219.



tions of a legislator’s appearances before state agencies or involvement 
with the allocating of government contracts m a y  be instituted by an. 
executive committee,11 or more specifically, the comptroller general.'*3 
The fear of the possible public exposure connected with such an in­
vestigation alone m a y  deter any further questionable activity.

Political considerations, however, m a y  limit the use of these execu­
tive attacks on unethical practices.34 Furthermore, these checks of the 
executive branch lack uniform standards because they m a y  be in­
voked only at the discretion of the individual executive office//. It is 
quite possible, therefore, that use of these devices m a y  readily vary 
from individual to individual and situation to situation. A s  such, they 
«»~e ineffective checks because they m a y  not be imposed in an equal 
manner in all cases.

Despite some of its shortcomings, the executive branch can, never­
theless, play an ancillary role in defining harmful conflicts of interest 
by rendering advisory opinions from the attorney general’s office. 
U p o n  request from a legislator, the propriety of future action nr3y be 
decided by the attorney general’s office.38 Such an approach has the 
advantage of taking the promulgation of standards from the legislative 
body. However, enforcement under this approach, m a y  be sporadic 
because this device is not implemented until the '-respective legislator 
requests an opinion. Moreover, every legislator m a y  not be aware 
that there m a y  be problems of questionable ethics involved in some 
of his actions, and even if he is aware of such problems, he m a y  de­
cline to request an advisory opinion on the problems. Hence, this ap­
proach m a y  not be an effective device for preventing harmful con­
flicts of interest

Finally, on the state level, the chief executive m a y  en ay the veto 
power58 if members of a legislative body fail to comply with minimal 
standards of ethical conduct This sanction m a y  be extremely instru­
mental in directing public attention to the problem of improper lob­
bying33 or vested private interests of particular legislators. However, 
in effect, the veto power is an "over-kiLV* approach because it not only 
deters the undesired conduct, but also nullifies the entire legislative 
bill

c. Exposure in Election Campaigns

The fact th-c legislators must periodically submit their records to 
the voting public so as to be re-elected m a y  serve as another check 
on legislative misconduct Theoretically, the voting public will receive 
complete information concerning past violations of a legislator’s public
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”  See L a .  R e v .  S t a x , § 42:1119 (1835); N .Y. Exec. L a w  § 63 (McKinney Supp. 
19C9).

33 See N.Y. E x e c .  L a w  § 63 (McKinney Supp. 1969).
34 See 76  H a r v .  L .  R e v .  1239.

33 See 26 O r e . Att** G e n . B i e n n ia l  R e p .  a n d  O p .  114 (1952-1954).
’•  I o w a  C o n s t ,  art HI, 5 16. In  1956 President Eisenhower vetoed a b il l because

of improper lobbying. See Pusuc P a p e r s  or t h e  P r e s id e n t s  or t h e  U n it e d  S t a t e s . 

Dwight D. Eisenhower 1956, at 256.
53 See P u b l ic  P a r e r s  cr t h e  P r e s id e n t s  or t h e  U n it e d  S t a t e s , Dwight D . Eisen­

hower 1956, at 256.
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trus3 through the self-m vtivated revelations of each candidate’s op­
ponents. B y  means o: the ballot the ethical standards of the electorate 
will then be imposed upon its legislative representatives.38 A s  a prac­
tical matter, however, the electorate m a y  be an ineffective check. Local 
legislative races are seldom hard fought and in ?”ch races party affili ­
ation m a y  be highly determinative of the outco tie.3* Moreover, subtle 
ethical problems inherent in the conflict of imprest area m a y  be all 
but impossible to communicate to the voting public in a campaign 
where issues must be simple and easily understood.30 Indeed, an op­
posing candidate m a y  be reluctant to raise a subtle conflict of interest 
charge because be m a y  be misunderstood or politically embarrassed 
by false charges of his o w n  misconduct.31

Although it might be urged, that the. need for popularity before an 
election will deter improper conduct by an .incumbent, political reali­
ties m a y  dictate a different result. The financial realities of a campaign 
m a y  force an incumbent to become dependent upon funds jaised 
through private contributions.33 This m a y  create distinct personal 
obligations which conflict with his public duties as a legislator. It is 
also possible that a self-interested legislator could realize the benefit 
of his actions before the nesct elected legislative body would be able 
to enact corrective measures.33 Moreover, such corrective measures 
might be ineffective against citizens w h o  relied upon the prior action or 
extremely detrimental for those w h o  had.3* Even if the power of the 
electorate could operate efficiently, it is an unpredictable sanction 
lacking uniform standards by which legislator/s can determine what 
constitutes acceptable conduct

d. T7ie Federal Government

The growth of the federal government’s involvement in nearly 
every3 aspect of state and local government enables it to serve as an­
other source of control on conflicts of interest problems. The multi­
plying use of federal funds for state and local government projects in 
education, road construction, urban renewal, and other public works 
provides the federal government with a Lver by which a code of 
ethical conduct can be imposed upon officials of governmental bodies 
receiving and dispensing such aid34 For example, federal grants-in- 
aid to state and loca governments m a y  be conditioned on requirements 
prescribing standards of conduct as a prerequisite to receiving '..his

33 T h e  A s s 'n  or t h e  B a r  or t h e  C irr  or Nrw  Y o r k ,  C o h t l i c t  or I n t e r e s t  a n d  

F e d e r a l  S e r v ic e  15 (1960) [hereinaftrr cited i> A s s ’n  or t h e  N .Y . B a r ] ;  76 H a r v .  

L . R e v . 1213.
33 See W . A n d e r s o n , A m e r ic a n  C i t y  G o v e r n m e n t  207 (1925).
38 7 6  H a r v .  L .  R e v . 1213 .

31 See id.
33 See Eisenberg, jrupro note 5, st 667.
33 See 57 M i c h .  L. Rev. 423, 425 (1959). Cf. A . M cQ u x l l t n , M u n ic ip a l  C o r p o r a ­

t io n s  § 25.181, at 12 (3d ed. 1957).
3* Sea 57 M i c h .  L . R e v .  423, 425 (1S59).
33 See 76 H a r v .  L. R e v .  1220. See generally 23 U.S .CA. §§ 105, 140, 141 (Supp. 

1969).
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n aid-1* Dispersal of federal funds also raises the possibility of employ­
ing Congressional investigations to expose legislative misconduct where 
federal money is being used.37 Adverse publicity engendered b y  these 
investigations m a y  serve as an additional deterrent to misconduct in the 
handling of federal funds.3* This publicity, however, m a y  produce 
undesired results because the effect of such publicity m a y  be to destroy 
the political carters of a few while accomplishing little in solving the 
problem in the future.33 Furthermore, attention given to blatant crim­
inal aspects of misconduct exposed by Congressional investigations 
m a y  gloss over the more subtle problems of conflict of interests.

The self-imposed rules of legislative bo die;, the public eye of the 
electorate, the chief executive’s position of ir.duence, and the power of 
the purse and investigation that the federal government possesses can 
all be employed to prevent conflicts of interest from tainting state and 
local legislation. Their utility in coping with the problem is, h o w­
ever, limited because in m a n y  instances they are only a partial and 
sporadic solution to the problem. Moreover, the employment of several 
of these devices can result in a situation in which the remedy is more 
deleterious than the problem being resolved. For these reasons some 
commentators believe that stringent statutory devices are needed to 
cope with the conflicts of interest problems.*0

2. S t a t u t o r y  D e v i c e s

S o m e  states have attempted to control conflicts of interest b y  stat­
ute.*3 Statutory controls usually resemble a code of ethics either with 
or without criminal sanctions.*3 Those without criminal sanctions 
attempt to define certain conflicts of interest and prohibit such in speci­
fic situations where the distinction between proper and improper ac­
tivity is not clear.

Wh e r e  the conflict can be specifically and objectively defined and 
delermined, statutes with criminal sanctions are most appropriate. 
Where it is usually difficult to objectively define what conflicts of

34 See 23 U.S.C. § 112(c) (1964).
”  Cj. Hearings Before the Special Subcomm. on Federal-Aid Highway Programs 

of the House Comm, on Public Works, 87th Cong., 2d Sess. pts. 1 & 2 (1962); 
Hearings Befo-e the Subcomm. to Study Senate Concurrent Resolution 21 of the 
Senate Comm, on Labor and Public Welfare, 82d Cons, 1st Sess. (1951). See 
generally Ass’s  or t b i  N.Y. B ajc 123-30.

3* 76 H a x v .  L . R e t . 1221.
» Id.
40 See Note, State Conflict of Interest Laws: A  Panacea f o r  Better Government?, 

16 DePaul L. Ret. 453, 464 (1967); Note, Conflict of Interests: State Government 
Employees, 47 Va. L. Rev. 1034, 1076 (1961); Comment, Criminal Law— Official 
Misconduct— The heed for Legislative Reform, 57 K y . L J . 598, 504-05 (1969).

*>See, e.g., Ana. R e v . St a t . A n n . § 38-446 (1966); lu -  R e v .  S t a t .  c h .  102, § 3 
(Supp. 1969); I n d . A n n .  S t a t .  § 10-3713 (1956); K a n .  S t a t .  A w n .  § 46-132 (1964);' 
K y .  R e v .  S t a t .  §§ 61.092-.096 (1969); M i n n . S t a t .  §§ 3.87-90 (1967); N .M .  S t a t . 

A n n . §§ 2-1-4 to  1-7 (1954); N.Y. Pins. Orncxns L a w  §§ 73, 74 v - ^ c K in n e y  Supp. 
19SS); N.D. C e n t .  C o l l  •} 31-03-21 (1960).

*’ S e e , e .g . , K t . R e v . S t a t .  §§ 61.092-.096 (1969); M a s s . G e n .  L a w s  Ann. c h . 268A 
S  5 23 (Supp. (1969); M i n n . S t a t .  § 398 (1967).

    -

II:



[Vol 55 1969] N O T E S 457

:f employ- 
iuct where 
d by these 
duct in the 
y produce 
to destroy 
;olving the 
itant crim­
es tigations 
ests.
eye of the 
e power of 
ssesses can 
I state and 
n  is, how- 
3artia] and 
t of several
dy is more 
isons some 
needed to

;st by stat- 
ither with 
sanctions

a m  speci- 
.proper ac-

iefined and 
ippropriate. 
conflicts of

say Programs 
Si 2 (1962); 

ion 21 of the 
(1951). See

jovemTW.nl?, 
! GovcmmerU 
Law— Official 
35 (1969).
•. ch. 102, § 3 
16-132 (1964); 
) ; N.M. S t a t .  

Kinney Supp.

Ahh. ch. 268A

interest are or should he illegal, criminal sanctions m a y  have an un­
desirable effect because the fear of being accused of criminal miscon­
duct m a y  discourage competent m e n  and w o m e n  from seeking public 
office.

The most c o m m o n  statutory provisions are those which prohibit 
some or all public contracts with public officers.*’ S o m e  states forbid 
the awarding of state government contracts to members of the legisla­
ture unless the contract is procured through public notice and c o m­
petitive bidding.** Others categorically forbid such contracts.** Most 
states, however, have a de miniiiis exception allowing a limited frac­
tional interest in the contract.**

W h e n  such contracts are permitted, the statutes usually require that 
the public officer’s conflicting interest be disclosed. In N e w  York the 
requirement is that the disclosure b e «. ccessible to the public.*7 Texas** 
and Washington** require that a report of the officer’s interest be filed 
with the Secretary of State and be accessible only to those officials 
awarding the contract Other statutes provide that disclosure be m a d e  
to the body of which the officer is a m e m b e r .40 The Texas and W a s h­
ington plans seem to be most desirable because their disclosure pro­
visions safeguard the public from undesirable conduc" without indis­
criminately invading the legislator’s privacy.

Another statutory approach to the conflicts of interest problem is 
the establishment of a committee, independent of the legislative body, 
which could promulgate and administer a code of ethics.11 U p o n  re­
quest, this committee could conduct administrative hearings and m a k e  
official determinations on the propriety of a specific legislator’s ac­
tivities. In order to protect the legislator, a private preliminary hear­
ing could be conducted to determine whether there is merit to charges 
against the legislator. If the charges have sufficient merit, the c o m­
mittee could then conduct a formal; iblic hearing. The find’nfs of the 
committee in this hearing could be publicized and referred to the ap­
propriate agency for further action. Upon its o w n  initiative or upon 
request of any interested party the committee could also render ad­
visory opinions which would be made public. These opinions would 
form a collection of the ethical principles applicable to specific cases.

41 See, e.g., III. R e v .  S t a t .  ch. 102, § 3 (Supp. 1969); N e v .  R e v .  S e a t ,  ’18980 
(1967); NJD. C e n t .  C o d e  § 54-03-21 (I960).

44 Sec, e.g., H r . R e v .  S t a t .  § 6L09'(6) (1969); N .Y . Ptjb. O m e n s  L a w  § 73(4) 
(McKinney Supp. 1969); O h io  R ev .  Ctot A n n .  § 2919.09 (Page 1954).

■** See, e.g., A a xz . R e v .  S t a x .  A n n .  P 38-446 (1966); I I I .  R e v .  S t a t .  ch. 102, § 3 
(Supp. 1969); K r . R e v .  S t a t .  § 61.096 (1969).
44 See, e.g., Kr. R e v .  S t a t . § 61.096(6) (1969) (llmiteJ to contracts exceeding 

$25); N .Y . P u b .  Omeats L a w  § 73(4) (McKinney Supp. 1969) (United tr con­
tracts exceeding $25); Onto R e v .  C o d e  A n n .  § 2919.09 (Page 1954) (limited t o  

contracts exceeding $50).
47 See N .Y. P u b . Omcrns L a w s  § 74 ( 4 ) .
44 See T e x .  R e v .  C iv .  S t a t . A n n . a rt  6?52-9, § 3(b) (1962).
40 See W a s h .  R e v . C o d e  A n n .  5 42.22.050 (1961).
40 See C a i .  G ov 't .  C o d e  § 1091 (West 1966); I o w a  C o d e  A n n .  § 40336 (Supp. 

1969); N e v .  R e v .  S t a t .  § 315.400(1) (1967).
83 See L a .  R e v .  S t a t . §§ 42:1144, 42:1145 (1965).
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This plan has several advantages over the traditional statutory and 
non-statutory approaches. Since rulings would develop as a result 
of specific cases, this system could deal with the more subtle conflicts 
of interest problems that cannot be dealt with by drafters of legis­
lative criminal codes. Because the committee would be independent of 
the legislature, this plan would also be unfettered by the inherent de­
fects of political considerations or legislative inertia which thwart most 
constructive action in this area.” Furthermore, if the committee c o m­
manded sufficient prestige, publication of its rulings without further 
action might serve as an adequate deterrence to undesirable conduct.*1

These various statutory devices that have been employed m a y  ef­
fectively deter certain conflicts of interest from arising. These devices 
do not, however, completely resolve m a n y  conflict of interest prob­
lems. In m a n y  situations the subtle and subjective characteristics of 
these problems can seldom be sufficiently defined so as to be effectively 
prohibited by statute without creating considerable confusion as tc 
what is prohibited and what is not More importantly, these various 
statutory devices do not solve the problem of what to do with legisla­
tion which m a y  have been affected by a conflict of interest

B. Sanctions upon Legislation Tainted toith Conflicts of Interest

1. Judicial Invalidation

Despite present attempts to curb conflicts of interests, certain t n- 
fiicts of interest will almost inevitably arise in the legislative process. 
W h e n  this happens, most courts not only disqualify the interested leg­
islator from participating, but hold that legislative action tainted by 
participation of a m e m b e r  having a conflicting interest is invalid.14 
However, the courts’ intervention in the conflicts of interest area has 
been so sporadic and unpredictable that it is difficult to determine 
exactly what action will be invalidated by the courts.11 For this reason 
alone courts are ineffective in controlling conflicts of interest

O n  the state level most courts are reluctant to review actions in­
volving conflicting interests of state legislative officials.11 There m a y  
be two explanations for judicial restraint in this area: It is difficult if 
not altogether impossible for the court to consider rights of innocent 
third parties not before the court;17 and it is nearly impossible for a 
court to ascertain and describe legislative misconduct.11 This attitude 
of judicial restraint is reinforced by provisions in m a n y  state consti­
tutions which contain ambiguous clauses limiting judicial intervention 
in legislative matters. The most c o m m o n  provision is a clause which

458 IO W A  L A W  R E V IE W  [Vol. 55

11 See text accompanying note 18 rupra.
11 See 76 H a f v . L. R e v .  1232.
14 See, e.g., Wilson v. City ol Iowa City, 165 N .W3d 813, 825 (Iowa 1969); 

Baker v. Marley, 8 N.Y.2d 365, 367, 170 N£2d 900, 901 (1960); Piggott v. Borough 
of Hopewell, 22 NJ . Super. 106, 117, 91 A M  667, 670 (1952).

11 Compare Piggott v. Borough of Hopewell, 22 NJBuper. 106, 91 A M  667 (1952) 
with Gardner v. City of Blufhon, 173 Ind. 454, 460, 89 NJE. 853, 855 (1909).

14 See 76 H a f v . L. Rrv. 1214.
47 See Fletcher v. Peck, 10 UB. 87, 130 (1810).
11 M
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establishes a separation of powers between the executive and- judicial 
branches without defining the extent to which the legislative and ju­
dicial branches should interact.3* Hence, judicial restaint and the 
court's role as interpreter of the constitution are apparently partially 
responsible for judicial inaction in this area.

At the state level of government, however, the need for intensive 
checks is perhaps less urgent than on the municipal level because the 
problem is less likely to arise. In state government the need to acquire 
a majority m  the legislative process produces concessions and c o m­
promises among colliding interests to such an extent that it is highly 
improbable that any single interest will acquire everything it desires," 
especially in a body as large as most bi-cameral state legislatures. Fur­
ther, since a disqualifying interest is usually defined as one that is 
unique to the official, most state legislation will enlarge the benefited 
group to the extent that such a distinct personal interest %. ill seldom 
arise.*1 This is the case, for example, w h e n  a farmer-Iegislator votes 
for an increase in the level of parity.

Thus, at the state level of government, statutes embodying criminal 
sanctions for gross misconduct that can readily be determined by apply­
ing objective standards, and the promulgation and interpretation of a 
code of conduct by an independent body are needed to clarify c,*1? prob­
lems and questions in the conflict of interest area. In the less easily 
defined area where objective standards cannot be readily applied, strict 
rules and judicial intervention should be prohibited. Here the tribunal 
of the electorate, not the courts, is the most qualified' body to judge 
whether their representatives have violated these standards. For it 
is consistent with the agency position which a legislator holds that his 
constituents, the electorate, rather than an independent and unrelated 
court, determine whether he has gone beyond the discretionary duties 
his constituents have entrusted in him.

O n  the local level courts avoid these problems by characterizing the 
activity as being judicial or quasi-judicial rather than legislative,*1 
The rationale underlying this distinction is probably based upon the 
reasoning that if the prohibited activity can be characterized as legis­
lative, the courts lack power to review the problem because it m a y  en­
compass elements of discretion on the part of the individual c o u n c i l m a n  

that are exclusively his as a legislative member. A  recent example 
of such judicial intervention on the local level occurred in the case of 
Wilson v. City of Iowa C i t y There the Iowa Supreme Court in­
validated a resolution of the city council defining the boundaries of a 
proposed urban renewal district because certain members ri the city 
council either owned property within the proposed district or were 
officials of an institution that owned property within that district T he

*• See, v j . ,  C a it t . C o n s t .  art. HE, § 1; I I I  C o n s t ,  a r t  JH; O kla. C o n s t ,  a r t  IV, 
§t

•° 75 H a b v .  L. Rrv. 423, 424 (1961).
«» Id.
41 See, e.g, C ity of M iami Beach v. Schauer, 104 So2d 129, 131 (Fla. 1953); 

G ardne r v. City of Bluffton, 173 Ind. 454, 460, 89 NX. 853, 855 (1909); P iggo tt v. 
Borough of Hopewell, 22 N J . Super. 106,110, 91 A Jd  667, 669 (1952).

*>165 N .W2d 813 (Iowa 1969).
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Iowa cou'.t indicated that not only an actual but also a potential con­
flict of Interest on the part of any councilman would result in invalida­
tion of the sperific legislation even though the disqualified cou n cilman's 
vote would not alter the result

The ramifications of such a strict ruling are devasting. In invalidat­
ing the city -ouncil's resolution because of certain council m en 's con­
flicting interests the Iowa court very effectively prevented the city of 
Iowa City from initiating an urban renewal program. Such a decision 
m a y  also deprive a municipality of the services of highly qualified and 
duly elected or appointed officials.*4 Therefore, because of the conse­
quences of such a rule, it is imperative that the voters choose to repre­
sent them a m a n  or w o m a n  w h o  possesses neither an actual nor potential 
conflict of interest. Otherwise, if a conflict does arise, important munic­
ipal improvements such as improvements of utility service, street main­
tenance, or slum clearance m a y  be abrogated or at least impeded until 
a subsequent election. Even then a disinterested minority m a y  de­
liberately re-elect a disqualified m e m b e r  so as to effectively thwart the 
legitimate will of the majority. Moreover, a candidate for public office 
m a y  intentionally declare no conflicts of interest with proposed munici­
pal improvements only to acquire a conflicting interest before the pro­
posal is enacted as an ordinance or to reveal a conflict after the or­
dinance is enacted.

2. .Alternatives to Complete Judicial Invalidation

So m e  courts, cognizant of the ramifications of complete invalidation, 
have upheld the legislative action and simply disqualified the legislator 
where the result would have b.*en the same despite his disqualifica­
tion." TTrs approach is advantageous because it deters improper con­
duct on the part of individu.-J councilmen by nullifying their votes 
without preventing city government from enacting measures clearly 
within ics defined powers.

In approval of this approach, the Iowa General Assembly recently 
enacted a law which sharply limits the occasions for invalidating a 
council resolution or ordinance.** Under the n e w  Iowa law a city 
council’s ordinance or resolution is valid unless the vote of the council­
m a n  with the conflicting interest was decisive in the passage or re-

460 IO W A  L A W  R E V IE W  [Vol.

*♦ Set V an Italie v. Borough of F ranklin  Lakes, 28 N J .  258, 269, 146 A Jld 111, 
116 (1958).

Ix>cal governments would be seriously handicapped if every  possible 
interest, no m atte r how remote and speculative, would Serve a s  a d is ­
qualification of an offidaL If th is were so, It would d iscou rage capab le 
men and women from holding public office. Of course, cou rts should  
scrutin ize the circumstances with great care and should condemn an y th in g  
which indicates the likelihood of corruption or favoritism . B u t in  do ing 
so they must also be m indful th a t to abrogate a m unicipal action  a t th e  
suggestion tha t some remote and nebulous Interest is presen t, w ou ld  b e  to 
unjustifiably deprive a municipality in many im portan t instances of the 
services of its duly elected or appointed officials. Id .

** See Singewald v. Minneapolis Gas Co., 274 Minn. 556, 558, 142 N.W.2d 739, 
740 (1960).

•• Set A c ts  o r  6 3 an I o w a  G e n . A s s e m b l y ,  H o u s e  File 733 (1 9 6 9  I o w a  L e g is l a t iv e

Se*.y!C5 4 2 ) ;
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jection of the measure .47 This law recognizes that, except in the area 
where his personal interest alone is the subject of proposed legisla­
tion, it is extremely difficult, if not impossible, to determine w h e n  a 
legislator's discretionary action is beyond the scope cf his agency as a 
representative of his constituents. A s  such, this law reflects the view 
that a representative’s constituents are more qualified than the courts 
to determine whether a legislator has violated the public trust in­
vested in him.

Even with the Iowa statute in force important city ordinances might 
-jjj; be unnecessarily invalidated. Situations m a y  arise where disquahfi-

cation of a legislator’s vote will change the outcome because the council 
would then be without a quorum. In such situations provisions should 

•vjrif ' be made whereby the instruments of direct participation of the voters 
could be employed as an alternative to invalidation of the proceedings.** 
These direct par ticipatory devices enable voters to vote a representa­
tive out of office at times ofher than the regular scheduled elections 
and directly enact certain legislative proposals without operating 
through the orthodox channels of the city council. Therefore, instru­
ments of direct participation such as the recall, initiative or referendum 
should be used as an alternative to invalidating ordinances.

. . . j / Recall is the power of a given percentage of the voters to require the
I holding of a special election upon the question of whether a city coun-

r'.0 . | cilman should be removed from office before the end of his term.** If
a councilman w h o  has a conflicting interest casts the decisive vote, re­
fuses to disqualify himself, and thereby subjects the cour.dl’s entire ac­
tion to invalidation, the councilman could be recalled. The recall is 
premised upon the assumption that an incumbent is unfit to continue to 
hold his official position.70 The petitioners for recall promulgate a 
statement of their objections to the officer’s continuance in his post and 
then proceed to elicit the requisite number of signers for the petition 
demanding an election for recalL11 If enough signatures are valid, the 
petition goes to the city council which is then required to call a special 
election within a period of time specified by law.71 To effectuate the 
recall a majority of those voting must affirmatively request recall of

« Id.
•• Recall is the legal power of a given percentage of the voters to call an election 

upon the question of removing some public offi dal, usually un elected official, 
from office before the end of his term. The initiative is essentially a device 
whereby a given percentage of the electorate is given the legal power to draft 
and submit measures for adoption as ordinances requiring a public referendum 
thereon in case the council fails to or is not empov/ered to enact them.

The referendum is basically a device whereby voters specifically voice their 
opinions on a particular item of legislation in an election by voting approval of 
or disagreement with a specific item of proposed legislation. In  certain forms 
it is merely a consensus measuring device; in  others it  is a device whereby the 
lawmaking power is placed in the hands of the electorate.

• •S e e  VI. A n d e r s o n , A m e r ic a n  C o t  G o v e r n m e n t  268 (1325); W .  M o n r o ,  T h e  

G o v e r n m e n t  or A m e r ic a n  C i t i e s  350-51 (1912); J. P a t e , L o c a l  G o v e r n m e n t  a n d  

A d m in i s t r a t io n  148-49 (1954).
10 See  authorities cited note 69 supra.
71 See  authorities cited note 69 supra.
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the elected official.” in addition, threat of a recall m a y  be used to 
indicate citizen disapproval of a councilman's cond: ict and, thus, per­
suade him to refrain from participating in municipal action in which 
he m a y  have a conflicting interest. This can be employed to force a 
councilman w h o  intends to invalidate municipal action by deliberately 
voting to either disqualify himself or be subject to removal from office.

Although it is an alternative to complete invalidation of proceedings 
tainted with conflicting interests, there are m a n y  reasons w h y  use of the 
recall is an inappropriate substitute to judicial invalidation. T h e  recall 
is often expensive, time consuming, confusing, and ineffective.14 In 
situations where it is important that an ordinance be enacted as rapidly 
as feasible, postponement of action on the proposed legislation because 
of the time consumed in implementing the recall m a y  effectively block 
this legislation in the critical period in which it m a y  be vitally needed. 
Furthermore, the fear of having to account for every public act at the 
expense of early removal from office m a y  inhibit legitimate conduct 
or deter qualified persons from entering public life.

Another alternative to avoid invalidation of proposed ordinances is . 
the use of the initiative. This is a device whereby a given percentage of 
the electorate is given the legal power to draft and submit measures 
for adoption as ordinances. A  public referendum is required on them 
if the council fails to or is not empowered to enact them.” With the 
initiative as the enacting device, the ordinance enacted and the elected 
councilman are totally unrelated. Hence, this device allows voters to 
elect whomever they desire and still enact desired ordinances un­
tainted with conflicts of interest

A  third alternative to judicial invalidation of proposed legislation 
is the use of the referendum. Although found in several different 
forms, in its most fundamental form a referendum is a method by 
which important legislation is submitted to a direct vote of all the 
people.” It m a y  be employed to obtain the opinion of the voting public 
on important ordinances that determine general policies of a munici­
pality. Hence, the decision whether to initiate urban reedvelopment 
in a proposed district would be a good example of what would be the 
proper subject of a referendum.’ 1

462 IO W A  L A W  R E V IE W  [Vol. 55

The required number of .signers is usually high, generally at least 25 percent of 
the number of electors who cast ballots In the previous general election. When 
the required number of signers is attained, a city derk or other appointed official 
verifies the validity of the signatures. W. A n d e r s o n ,  A m e r ic a n  C u t G o v e r n m e n t  

268 (1925).
, J W .  A n d e r s c n , A m e r ic a n  C i t y  G o v e r n m e n t  268 (1925).
"See id. at 270.
T« See W . A n d e r s o n , A m e r ic a n  C m  G o v e r n m e n t  265 (1925); W . M etn ro ,  T h e  

G o v e r n m e n t  or A m e r ic a n  C it ie s  321 (1912); J. P a t e ,  L o c a l  G o v e r n m e n t  a n d  

A d m in is t r a t io n  148 (1154).
”  S ee  W .  A n d e r s o n , .Vm x r ic a n  C i t y  G o v e r n m e n t  265 ( 1 9 2 5 ) .

i* See generally W . A .fDERSoN , A m e r ic a n  C i t y  G o v e r n m e n t  266-68 (1952); M u n r o , 

T h e  G o v e r n m e n t  o r  A m e r ic a n  Cmts 321-50 (1912).
"i At the present time use of the referendum to approve urban renewal projects 

would be limited, since some states provide that it can only be approved by a 
resolution by the city council Iowa Code A n n  § 403.5 (Supp. 1969). •



be used to 
thus, per- 

m in which 
1 to force a 
deliberately 
from office, 
proceedings 
ty use of the 
The recall 

ictive.’ 4 In 
d as rapidly 
ion because 
tively block.- 
ally needed, 
c act at the < 
ate conduct;

:dinances is; 
•rcentage off' 
it measures^ 
•ed on them"
» With the- 
the elected, 
vs voters to% 
inances un-';

1 legislation,; 
al different: 
method by." 

i of all the. 
oting public 
if a munici- 
idvelopment 
•ould be the

[Vol. 55

25 pe-rent of Vjj 
•ction. When. 
jointed official 
i  G o v e r n m e n t .

/gjnj

.v*vrj
.  M u n r o , T h e  .

'l iw T

VXRNMENT AND

wsl1
1952); M u n r o ,

l e w a l  p r o je c t s

p p r o v e d  b y  a
;969). •'i

1959] N O T E S 4 6 3

Generally, there are three types of referenda. In the first type, cer­
tain categories of legislative matters such as charters, charter a m e n d­
ments, and bond issues are required to be submitted to the vote of the 
electorate.’* A  referendum of this nature is intended to give the voters 
a check upon municipal government in matters concerning important 
public interests. The second form of referendum is similar to a con­
sensus measuring device. It is used when a municipal charter confers 
exclusive ordinance-making power upon the city council, and the 
council, in order to determine the opinion of the people on a specific 
question, submits the question to a vote of the people.” This type of 
referendum confers no lawmaking power upon the electorate,*0 and, 
therefore, is ineffective in avoiding invalidation of conflict of interest 
legislation. The third and most c o m m o n  form of referendum is a device 
by which a given percentage of the voters are given the legal power 
to prevent the enforcement of a newly enacted ordinance and to re­
quire a public referendum on the question of whether it shall become 
law.*1 If an ordinance is suspended by the petition, the city council 
m a y  call a special election to decide the question. However, the ex­
pense of a special election will usually forestall any action until the 
next general election. ..:

Under the third type of referendum a councilman could be re-ele7ted 
without jeopardizing the enactment of an ordinance that is in the 
public interest Such a plan would not force the electorate to choose 
between a proposed ordinance and an incumbent w h o  m a y  be especially 
qualified in all respects except for a specific disqualifying interest If 
an ordinance which was voted upon by a councilman with an apparent 
conflict of interest is later approved by the referendum that ordinance 
would be valid despite the disqualifying interest of a specific council­
man. The referendum would indicate that the apparent self-interest 
of the disqualified councilman was actually in accord with the public 
will. Therefore, the reason for invalidating such an ordinance would 
no longer exist B y  referendum the electorate became the legislating 
body.**

Since it is highly impractical, because of expense and confusion, for 
al] municipal action to be subject to referral, it is necessary to limit 
local referenda to items concerning only important policy considera­
tions. However, a provision specifically requiring referral w h e n  a 
measure is subject to potential invalidation because of conflicting in­
terests seems essential even though there m a y  be some extra expense 
and possible delay. Such a system would allow the machinery of a 
democratic government to operate while deterring violations of the 
public trust by corrupt and indiscreet public officials.

Theoretically, at the state level, the initiative, referendum, and re­
call are viable checks upon legislation that is the product of official mis­
conduct. In reality, however, because of the size of nearly every state 
and the remoteness of legislators from their constituents, these de­

”  See W .  A n d e r s o n ,  A m e r ic a n  C r r r  G o v e r n m e n t  256 ( 1 9 2 5 ) . 

fr Id. at 266-67 .

“"Id. at 267.
• ‘/d.
«  75 I I a r v . L .  R e v . 4 2 3 , 424  ( 1 9 6 1 ) .



vices are extremely impractical as checks upon legislative misconduct 
and as alternatives to judicial invalidation.

H L  C o nc lu s io n

In the conflict oi interest area there is a basic need to define by what 
standards a conflict of interest is to be determined. Once certain con­
flicts of interest are ascertained, attention must then be directed to­
ward implementing devices that will, if possible, effectively prevent 
individual legislators from acquiring such conflicts. This m a y  entail 
bringing direct sanctions against the individual concerned or simply 
calling it to his attention. W h e n  a conflict of interest arises in specific 
legislation, the crucial issue of the legislation’s legitimacy arises. The 
traditional approach of invalidating this legislation is extremely h a r m­
ful because it m a y  effectively impede the legislative process. Hence, 
the Iowa rule which permits invalidation only where the conflict of 
interest m a y  have been decisive in enacting the legislation is a viable 
solution to the problem. However, where the Iowa rule sanctions in­
validation, conflicts of interest legislation could then be saved and 
circumvented by one of several devices of direct voter participation. 
Under direct participation, the voters could then, either in a subse­
quent election or by referendum, decide whether the legislation he 
voted upon is in accord with their interests. This approach recognizes 
the need for clarifying and controlling conflicts of interest problems 
while enabling the people a legislator represents, not the courts, to 
determine w h e n  he has violated the public trust invested in him.

46* IO W A  L A W  R E V IE W  [VoL 55



CONFLICTS OF INTEREST 
OF STATE LEGISLATORS *

I .  T h e  Problem

State legislators continue to be governed in their choice of nonlegisla- 

live  occupations prim arily  by their own consciences and b y  the occasional 

voice of the electorate, despite the fact that almost every state legisla­

ture has considered the general area of pub lic servants’ conflicts of in ­

terest and has attempted at least partia l statutory controls.1 Certain 

acts constituting a v io lation o f the legislator’s ethical responsibilities —  

bribery, blackmail ,  and dishonest election practices, for example —  a re  

racily delineated and proscribed; however, serious problems of defini­

tion arise in  the more subtle area of conflicts of interest2 The conflict 

may involve actual division of loyalties as in  cases in  which the official 

acts in  his pubUc capacity on matters which affect h im  in his private 

capacity.2 Often the conflict is only potential or the problem centers 

around the appearance of misconduct which itself undermines pub lic  

confidence in  government* There is also the possibility of unfair a d ­

vantage accruing to the legislator who deals w ith state agencies. I t  

should be the a im  of any attempt to deal w ith public servants’ con­

flicts of interest to promote both the actual practice and the public a p ­

pearance of im partia lity  and objectivity in  government operations w ith ­

out d isqualify ing present and potential capable public servants through 

excessively stringent restrictions.4
To be effective, the guidelines expressing this balance must be closely 

tailored to the circumstances of tnose whose behavior is to be governed. 

The position of the ’egislator in  most states is unique in  that his jo b  Is  

customarily part-time o n ly 4 and he receives regular compensation from

* Acknowledgement is made of the kind cooperation of the attorneys general 
and the legislative reference services who provided source materials and personal 
Information otherwise unavailable. Over 65 communications were received from 
j 8 states Recent statutory history and-other references not otherwise documented 
are taken from these sources.

1 See Note, Conflict 0/ interests: Stde Government Employees, 47 Va. L. Rrsr. 
1034, 104s n.16 (1961) . -Fee generally Eiscnberg, Conflicts oj Interes‘ Sit ua tiara 
and Remedies, : j  R o tc t j L. Rrv. 666 (1955).

’ See N.J. L e g is l a t . v e  O i u m 'n  ok Conflicts o r  In t e r e s t ,  R e t o r  t o  tjsx. 
S e n a te  a n d  G e n e r a l  A « c la o - t  15  ( 1937 ) [h e re in a fte r  d ie d  as N.J. R z r o a t ] .

’ Similar problems arise when the legislator in another oipadty acts for a party 
whose interests are adverse to those of the state and when, in discharging obliga­
tions o[ a private nature, the legislator is required to apply knowledge gained ex­
clusively for use in his official capadty.

4 See S p e c ia l C o u sc * n  o k  t h e  F e d i r a l  C o k t u c t  o r  I n t e r e s t  L a w s , A s i’n  o r  

t o e  B a r  o r  t h e  Crrr o r  N e w  Y o r e ,  C o n f l i c t  o r  I n t e r e s t  a n d  F e d e r a l  S e r v ic e  

17 ( i9 6 0) [hereinafter cited as BAR ASSOCIATION RETORT],
‘“In the long run, the objective is a policy which ndtber sacrifices govern­

mental integrity for opportunism, nor drowns practical staffing needs in a sterile 
moralism,” [1961-196*] Nev. Ors. Att'e G e n . x i j .

4 Regular sessions are convened only biennially in all but twenty states and are 
subject to spedfic time limitations in all but sixteen. In Wyoming, for esample, the 
biennial session Is limited to forty catena, r days. C o u n c i l  or S t a t e  G o v e r n ­

m e n t s , T h e  B o o k  o r  t h e  S ta te s  196 1- 1963 , at 41-43  ( 196 1 ) .
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sources other than the state.1 Few occupations are sufficiently flexible. 

to permit time off for legislative partic ipation: statistics indicate that 

most of the legislators are lawyers, farmers, merchants, or insurancr 

or real estate brokers.* O f these, a ll except lawyers frequently have ;t 

direct personal interest in  state legislation, while lawyers m ay haw  

sim ilar interests in  a representative capacity.9 The prevalence of these 

outside occupations w ith  a natural procliv ity toward government in ­

volvement m ilitates toward stringent regulation of legislators’ outside 

activities; yet it  would seem undesirable for the imposition of such re­

strictions to result in  a further narrowing of the occupational classes 

from which legislators w ill be drawn. Furthermore, in  a ll states there is 

hardly an item of concern to any state employee or officer which does 

not fa ll under the aegis of the legislature. Inc luded are many subjects 

perennially under its scm tiny which affect every legislator no matter 

what his occupation, such as tax rates, auto license fees, and utility 

rates; 10 other concerns such as “blue sky” laws, teachers’ qualifications, 

or barbers’ licenses are lik e ly  to affect certain lawmakers in their chosen 

fields.

The fact that, the legislator holds office by virtue of public election may 
variously affect his susceptibility to conflicts of interest. On the one 

hand, the importance of popularity may deter conduct which is poten­

tia lly  unpalatable to the pub lic ; 11 conversely, the need for campaign 

funds raised through private contribution may create personal obligations 

generative of conflicts. In  acting as repiesentative of a particular geo­

graphical group, the legislator may be faced frequently w ith situations 

in which his personal judgment would lead h im  to action contrary to tlir 

interests of his electors. W h ile  suJ i a conflict is inherent in the structure 

of representative democracy,12 a resolution in favor of his electors may 
raise ethical issues when the particular consti,-ients concerned are major 

campaign contributors, employers, clients, 01 associates.1*

In  tnany states there has persisted in this area a reluctance to legislate, 

which is variously explained by  constitutional lim itations,1* the notion

’Set Kaplan, Book Review, 68 H a r v .  L. R e v . 1097 ,  not ( 1955 ) .  The same l»
true of the British Parliament, some of whose members are supported by outside
organisations, particularly trade unions. N.J, L a w  R e v is io n  a n d  Legislative. 
S er v ic e s  C o m m ’n , M e m o r a n d u m :  In R e :  C o n f l ic t s  or I n t e r e s t  A m o n g  G o v e r n ­

m e n t  OmciRS a n d  E m t lo t x i s  in  G r e a t  B r i t a in  3 -3  ( 1957 ) .  For current level'.

of legislative salaries, see C o u n c i l  or S ta te  G o v e r n m e n t s , op. at. mpra  note t>. 
at 44-4S. .....

•See A u i r r a c h ,  G a r r is o n ,  H u r s t  & M e r m in ,  T h e  L e g a l  P rocess  383 \ i9 61 > •
C o m m , o n  A m e r ic a n  L e g is la t u r e * ,  A m e r ic a n  P o l i t i c a l  S c ie n c e  A s s 'n , American 
S ta te  L e g is l a t u r e s  70-73  ( 1954) .  . .

•See State v .  Foord, 143 Conn. 333 , 113  A.:d 391 ( 1933 )  (briber)’ conviction 
of legislator who had accepted "legal vsrvices" fee upon award of monopoly I"
client). Compare StilweU, Texas: Owned by Oil and ln lerlockm t Directorates, m 
O u r  iovERUCN S t a t e  330 -31 (Allen ed. 1949 ) (hereinafter cited as A llen 1.

10See Reilly v. Oirard, 33 N.J. 339, 34 -30, 166 A .s i 360, 370 ( i960).
11 3u t see note 31 m/ra.
11 B a r  A s s o c ia t io n  R e p o r t , op. a t. supra note 4 , at 14- 15 .taiintL .  --- 1---/ «L. /*»   « 1   t-i.. 1. 11.  • . ...«. Lt. LohxI rnnvif*TYJICII * lUCIUUCI VI iUC UGIICIII nMCIIIUIJ 1UU IV VU1C MM •*“■***" • .1

tlons for (ear of losing a client, then the cause 0/ democracy suffers.” Spcf’j
Message on Conflict of Interest by Governor DISalle to the 104th General Asfemn
f Ohio, Jan. 30, 1961, at 6.

u See p p . 1 : 14 -13  fi n o te  163 tn/ ra .
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iliat "morality cannot be legislated," 15 and denials that the problem is 

of impt rtance.18 In  reconsidering these arguments this Note, after re­

viewing the effectiveness of the existing nonstatutory tools, w ill proceed 

to discus, the form , scope, and content of possible enactments in  the 

light of experience w ith existing legislation. I t  must be emphasized at the 

outset that the prelim inary inclusion of any class of behavior w ith in the 

area to be contrv'lled does not mean that such behavior is improper. The 

classification imp orts on ly an awareness that conduct w ith in the area is

 or may appeaj to be —  peculiarly susceptible to corrupting pressures

and that ethical guidelines m ay be necessary to instruct the legislator in  

protecting h i ms i f  from such forces and from an unsavory public ap­

pearance.

|(J63 ] L E G IS L A T IV E  C O N F L IC T S  O F  IN T E R E S T  1 2 i i

I I .  N onstatutory Solutions to t h e  Problem

A . T h e  L e g i s la t o r :
To tli? extent that an ind iv idua l legislator is able to perceive the 

threat of a conflict of interest and his personal sense of responsibility 

compels h im  to take remedial or precautionary measures, no external 

stimulus is necessary. In  practice, however, the effectiveness of internal 

checks may depend on the likelihood of an external challenge; more­
over, there w ill undoubtedly be areas in  which ind iv idua l perception is 

incomplete.17 The existence of a formal or informal system of checks 

within the legislature itself would provide both the threat of external 

challenge and the advantage of pooled perception. I f  the challenge were 

personal, in form al, and before the fact, the legislator could accede to the 

challenger’s standards by  a private decision to elim inate the cause of the 

conflict or, alternatively, subm it his problem to his fellow legislators. 

I f the conflict were public ly imm inent or already existed, however, the 

challenge would take overt institutionalized form : compulsory dis­

qua lifies .'m , b y  r u lin g 18 or resolution,1® from participation in a pend-

“ See, e .g , M a s s . L e g is la t iv e  R e s e a rc h  C o u n c i l ,  R e p o r t  R e la t iv e  to C c n -  

v m c t  o r  I n t e r e s t  i i  ( 19 6 1 ) [hereinafter cited as M a s s . R e p o r t ] .

14 Correspondents in two states have characterized the problem as "little” or 
nonexistent. Letter From SJ3. Director of Legislative Research to the Harvard 
Law Review, Feb. j ,  1963; Letter From an Assistant Attorney General tf Va. to 
•he Harvard Law Review, March 15, 196a.

11 M o n t .  C o n s t , nrt. V, }  44 provides that "a member who has a professional 
or private interest in any measure or bill . . . shall disclose the fact to the house 
of which he is a member, and shall not vote thereon."

“In the two sessions that I  have observed, no legislator to my knowledge has ever 
passed a vole because of a conflict of interest; yet it is quite obvious that real con­
flicts exist in some instances. The problem, of course, lies in definition and the 
broad language in the constitutional provision has never been narrowed by statute 
nr court Interpretation.” Letter From Executive Director of Mont. Legislative 
Coundl to the Harvard Law Review, Feb. 6,1962.

'•See Rule 21(7) , Official Rules of Procedure Adopted by the House of Repre­
sentatives, State of Hawaii, First Stale Legislature, General Session, 1961, pro­
viding for disclosure of Interests by the legislator and a ruling on the disqualifying 
effect of such Interests by the speaker of the bouse. But see Conn. Stale Journal, 
Aov. i 960, p. 10: “Any outward testing . . .  in this connection usually ends up 
with the presiding officer . . . and the ruling of the chair usually leaves U to the 
conscience of the individual legislator.”

'* Compare the now unusual approach of Ran. Senate Rule 19: “Any Senator, 
who is directly interested in a question, may be excused frora voting . . . .  [after
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in g  legislative matter; 20 censure by bis bouse for past improprieties 

based on existing rules or on an a d  h o c  majority determ ination; 21 or, 

f in a lly , expulsion for conduct unbecoming a member.

That a challenge to interested voting made before the fact, even on 

the floor, norm ally can be handled am icably and w ithout any inv id ious 

implications m ay be illustrated by  the follow ing excerpt from the Ww- 
c o n s in  S e n a te  J o u r n a l f o r  1937 :

Senator Callan rose to the point of order that Senator Leverich . . . 
was not entitled to vote on the b ill as it contains appropriations to [the 
Agricultui-al Authority, of which he is an incorporator] . . . .

The president .'.'eld that as a matter of propriety and to remove the 
possibility that ths b ill might on this ground be invalidated i f  enacted 
into law [the sena.or] . . , should refrain from voting . . . . ~

Even this m ild  sancbon may be resisted i f  pressed, however:

Senator Duel rose to the point of order that . . . Senator Leverich 
might be the beneficiary of lucrative offices or appointments [in the 
Authority] . . . and under the rule of Jefferson’s Manual . . . should 
retire when the bill is under consideration.

The president held the point of order not well taken and . . . [since 
the] Authority was a . . . non-profit corporation [and] no profits could 
accrue to any of the incorporators thereof [he] . . . therefore reversed 
his riding on the [earlier] point of order . , . .2S

The most serious lim itations on the efficacy of after-the-fact checks 

in  the legislature stem from considerations of political rea lity  —  espe­

c ia lly  where egregious defalcations are suspected. Two recent examples, 

almost simultaneous but unconnected, demonstrated this fact. In  both 

cases, ind iv idua l legislators made public charges of improper activities 

b y  fellow legislators.21 The merits of the two allegations are less relevant 

than the animus w ith which the two legislatures received them . In  New  

Y o rk  the Assembly Committee on Ethics and Guidance devoted a 

significant portion of its report on conflict charges against the Speaker of 

the Assembly to b it ing innuendo and outright accusations of bad faith 

and misrepresentation on the part of the accuser.23 Said a leading 

editoria l, “w ith in  the terms of its title of Committee on Ethics and  G u id­
ance it is incomprehensible to us that this bipartisan body  could find no 

single word of unfavorable comment to utter on . . . [the accused’sl 

judgm ent, taste or candor as to his relationships . . . . ” 23 Neverthc-

s taring his reasons, by] a. two-thirds majority of those voting . . . ." Letter From - 
Fiscal Analyst of Kaa. Legislative Research Council to Director, N .M . Legislative 
Council, Dec. s8, 1961.

30 Set, e.g., Mass. R e t o r t ,  op. tit. supra note 15, at 16: “Any member . • • 
has the right to demand disqualification of another member for violation of . • • 
rules [forbidding members to act on matters concerning their private interests!. 
And this procedure has been exercised, though rarely."

31 Set, e.g., p. 1313 it articles cited note j 8 infra.
33 P. 137, quoted in Letter From Chief of tVis. Legislative Reference Library <n 

the Harvard Law Review, Feb. a, 1962.
33 7<f. at 138.
• 4  » • • •  «•» • - ■ « A t? .L  «* tnfi-  • o e e  r t . x .  l r r a e s ,  r e o .  3 3 ,  1903, p .  1 ,  c o r .  5 ;  n o s i o n  n c r a i u ,  i t » .  •»  

p. I , col. 1.
33 E.g., Coxrw. ok Ethics and Guidance, N.Y. State Assembly, Report an 

28( 1962) [hereinafter cited as Ethics Comm. Report). , , .
3®N.Y. Times, Feb. 33, 1963, p. 34, col. 1. The paper did admit that 

accuser "in his real had overstated the case." Ibid.
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less the Assembly accepted that report by a vote of 143 to 1, since the 

entire affair had been converted into a political test of confidence in  the 

Speaker.27 In  Massachusetts the rebuke was even more direct: the com­

mittee was called not to investigate the charges made but specifically to 

challenge the accuser to substantiate them or face a recommendation of 

censure. The report recommending censure was described as “one of the 

most vitrio lic condemnations ever handed a legislator by  a body of his 

fellows." 28
Such evidence suggests that reliance on internal ad hoc sanctions after 

the fact is unrewarding. The  effective role lor the legislators themselves 

is that of establishing in  advance and without reference to any particular 

case a general set o f ground rules and an external mechanism to imple­

ment them. Before a legislature could be persuaded to delegate such 

powers, however, there probably would have to be a showing that exist­

ing institutions are inadequate for the task of gu id ing and policing mem­

bers’ conflicts of interests.

B. The Elector*te

A stock answer to the demands for controls on legislators’ ethics is 

that lawmakers must period ically subject, their records to voter 

scrutiny.29 The pub lic , it  is said, w ill receive complete information 

through the self-interested revelations of each candidate’s opponents, 

and by means o f the ballot the ethical standards of the voter w ill be im ­

posed on his legislative representative.30 However accurate this descrip­

tion may be as app lied  to national and statewide elections, it is un like ly  

to be meaningful in  local legislative races, where the campaigns seldom 

are hard-fought and the results may depend more upon party affiliation 

than upon substantive issues.31 Moreover, the conflict-of-interest area 

encompasses subtle ethical problems —  situations in  which the be­

havioral norms are not self-evident; campaign issues are, by contrast, 

normally gross and easily understood. Indeed, the candidate who raises 

a narrow charge based on conflicts of interest w ithout clear statutory 

support runs the r isk  of being misunderstood or perhaps being po litica lly 

embarrassed through revelations of some facet of his own connections, 

possibly innocent, which would provide material for a return attack 

vitiating the u t ility  of the orig ina l charges. And success in a campaign

11 N .Y. Times, Feb. u, p. r, col. j ,  The absence of support from even 
the accuser’s own party may have been due to the “dub” atmosphere of most 
legislatures which causes any attack on an individual legislator to be viewed as an 
attack on the entire body. In Congress this attitude is reflected in a “rule of con­
gressional courtesy” that no member may make a personal criticism of another on 
the floor of either House. See Time, March S, 1963, p. >6.

38 Boston Herald, Feb. ar, 1563, p. s, coL 3. See also id., p. aR, col. 8.
3* See, e.r„ Ethics Corcm. Report, op. di. supra note 35, at 34: “The legislator 

goes back to his constituency every two years where his work is reviewed by his 
constituency and subjected to criticism and attack by the opposition.”

30 “Self-discipline and the voters must be the ultimate reliance for discouraging 
or correcting . . . abuses.” Tenney v. Brandhove, 341 U.S. 367, 378 (195*); cf. 
Election and Election Privileges Comm., Report to the 58th General Assembly of 
Iowa 39 (1938) : [T]he chief hope . . .  is based on . . .  the power of the voter 
to defeat any party or candidate who does not live up to the highest standards.”

31 Even in the face of active opposition and his own Inability to campaign, a 
Massachusetts legislator was elected easily while serving a jail sentence for defraud­
ing the state. See Boston neraid, Ecu. i ,  19Si, p. 4: ,  esl 4.
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despite the establishment o f conflicts charges may be interpreted as 

pub lic  approval of the suspect connections.*2 The prim ary objection, 

however, to re lying upon the voters to police conflicts of interest is 

that such control —  even i f  it  operates efficiently —  provides an incon­

sistent and sporadic sanction w ithout any  rational set of prim ary stand­

ards by which legislators can measure a projected action before the fact.

C. The Courts

The state jud ic iary , as the traditional arbiter of legislative action: 
and as the constitutional articulator of the pub lic  conscience, woulc . 

seem to be the most appropriate branch of the government to providi 

an independent check on legislators’ ethics. Yet the courts have in fac. 

taken litt le  responsibility. Judicial hesitancy to enter the field appears 

unwarranted in ligh t of analysis of state constitutions and jud ic ia l pre­

cedents which reveals that neither necessarily prohibits the jud ic iary 

from exercising some degree of supervision.

1 . Constitutional Aspects. —  The typical state constitution contains 

three provisions relevant to jud ic ia l supervision of legislative ethics. 

The first establishes a separation of powers but does not define the extent 

to which the legislative and jud ic ia l departments should interact.*3 Some 

explicit guidance is provided in  the second typical provis ion : "Each 

House shall . . .  be the judge of the elections, returns and qualifica­

tions of its own members.” 34 Cases under the identical portion of the 

federal constitution, which may be of assistance by analogy, establish 

that such language does not strip the jud ic iary  of power to act in this 

area,** and some state courts have taken a stronger view.*® The most 

form idable obstacle to jud ic ia l in itiative is the third type of provision, 

asserting the power of each house to "determine the rules of its own pro­

ceedings, punish members for disorderly conduct, and, w ith the conseni 

of two-thirds, expel a member . . . .” 37 The narrow language of such 

articles would not seem to preclude courts from considering aspects of 

legislators’ ethics manifested by activities off the floor of the legisla­

ture.*® The Supreme Court, construing the equivalent clause in the

33 See B a x  A s s o c ia t io n  R e p o r t , op. at. supra note 4, at i j :  “f !] f  the constitu­
ency continues to elect 1 man in spite of improprieties, some leeway must be left 
for the principle that the people get the kind of government they deserve.”

31 E.f., O k l a . C o n s t , art. I V ,  5 i ;  see Kilbourn v. Thompson, 103 UB. 168,
91 ( 18 8 1 ) .

34 E.g., N .Y . C o n s t ,  a r t . I l l ,  i  9.
34 See Burton v. United Slates, 301 UB. 344, 366-67 (1906) (construing stalutr 

to proscribe receipt of compensation for services rendered by a congressman before 
a department).

“  See Stale ex ref. Jones v. Lockhart, 76 Aril. 390, 265 P,:d 447 (1953) f31” 
plying quo warranto to a state legislator); State ex rel. Benton v. Elder, 31 •s,‘ i' 
169, 47 N .W . 710 (1891) (ordering house speaker to open returns despite con|r“'V 
resoluUon of both houses)'; People es rei. Myers v. Haas, 145 111. App. 183 (19°-” 
(ordering cierk to notify governor of legislator's improper dual office holding)I 
People .’X ref. Sherwood v. State Bd, of Canvassers, 139 N.Y. 360, 39 N.E. 
( 1891) (refusing to order certification of dual-office-holding senator).

"  E.gn Tex. C o n s t  a r t . 3 , }  1 1 .

31 The notion of legislative privilege may provide separate protection for 
directly connected with legislative functions. See Tenney v. Brandhove, 34*
367, 373 -75 (>951) . But improper activities in other capacities should not ■« 
projected merely beca tse the impropriety arises from the fact that the actor is 
a legislator. See Burton v. United States, 101 U.S. 344, 366-67 (1906) ;  Reilly 
Onard, 33 N.J. 539, 5̂ 5, 166 A .id 360, 368 ( ic6u).
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federal constitution, has indicated that the legislature’s freedom to con­

trol even intramural affairs may be lim ited .39 I f  the right to be governed 

by representatives whose judgments are untrammelled by the temipta- 

tio" ' f personal gain may be considered fundamental,40 even the consti- 
tuti .stablishment of exclusive jurisdiction in the legislature over 

matters of legislative procedure should not absolutely bar the jud ic iary 

from tak ing a hand .41
A number of state constitutions contain provisions which may tend to 

facilitate rather than impede jud ic ia l control. The Pennsylvania, con­

stitution, noted for its “inherent distrust of the legislature,” 42 is one of 
several which require legislators w ith  personal interests in  proposed b ills  

to disclose that fact and refrain from voting.43 N o cases in  Pennsyl­

vania, however, appear to have asserted duties under this clause. Since 

Pennsylvania courts have construed related constitutional provisions as 

matters of internal procedure <?hich the legislature could waive at w il l,44 
the disclosure and disqualification rule m ight be s im ilarly  devitalized. 

Explic it constitutional lim ita iions upon legislators* contracts w ith  the 

state have proved more successful.45 In  Nebraska, for example, both the 

courts and the attorney general have enforced this and related proh ib i­

tions strictly w ithout supportive legislation.48
2 . Judicial Abstention. —  The frequent statement that a court w ill 

not inquire into the motives of a legislative body or assume them to be 

wrongful is traceable to the landmark case of Fletcher v. Peck.4T H ow ­

ever, examination of Chief justice M arsha ll’s opinion reveals that it  does 

not support such a broad statement of the rule. The pla intiff alleged 

breach of title covenants by his vendor, claim ing that the original grant 

of the land in question was defeclive because of the flagrant corruption 

of the legislature which had made it as part of a sal-- of thirty-five m il­

lion acres of state land to speculators for ha lf a m illion  dollars. In  

hold ing that an attack on the grant could not be grounded on the sup­

posedly improper interests of the legislators, M arshall specifically noted 

that grave questions of ethical impropriety should not be forced upon 

the Court in the at'.unuated and collateral form of a suit between two 

private litigants tar removed from the o r ipna l enactment.48 Where the 

remoteness element is absent, M arshall indicated in dictum two ad-

** United States v. Ballin, 144 0 5 . 1. S ( i8pa>. Nor couJd the Nebraska
legislature vole a member compensation for bis services to a legislative investigating 
committee in the face of a constitutional provision that members receive no pay 
other than salary. Wilkins v. State, 116 Neb. 748, 319 N.W. 9 (1938) .

40 See Tool Co. v. Norris, 69 US. (a Wall.) 45, 54-55 (1865).
41 Cj. United States v. Smith, itC US, 6 (1953) (court may interpret Senate

rule).
41 Note, too U. Pa. L. Rrv. 1317 (1951) .
44 Pa. Const, art. 3, f 33, See also, e.g., Oku. Const, art. V, i 34; Tex. Const. art. 5, 5 31.
44 See Note, supra note 43, at 1119.
41 £ .g, N n , Const, art. I l l ,  {  9; O ku . Const, art. V, ! 33.
44 See, e.g., Briggs v. Neville, 103 Neb. t, 3, J70 N .W . 188, 89 (1918) ;  [1951-

1953) Nts. Arriy Cen. Ret. 378; [1949-1950] id. at 130. See also Norbedt & 
Nicholson Co. v. State, 33 S.D. 189. 143 N .W . 847 (1913) (state contract with 
corporation void because legislator voting for the authorizing act waj president 
and stockholder of the company).

4T 10 US. (6 Cranch) 87 (1810) .
44 Id. at 131.
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ditiomd qualifications on jud ic ia l intervention: consideration o f the 

rights t'f innocent third parties ro t before the courts, and the practical 

difficulties of defining legislative misconduct.49
The casts in  which courts hr.ve asserted a w ide rule of presumptive 

jud ic ia l nonintervention typically involve situations w ith in one or more 

of M arsha ll’s three reservations. The exceptional situation occurs in  the 

context of small sublegislative bodies like  municipal councils and zoning 

boards, where (he attacks are direct and immediate and the practical 

difficulties of dearly  identify ing a conflict of interest are removed by  the 

directness of effe' 4 o f the body’s action on a small group. Courts that 

have recognized the need for ju d id a l intervention in  such cases have 

achieved the result not by creating rational and workable exceptions to 

the rule, but by describing the action of the sublegislitive body as 

"quasi- jud idal” and therefore outside the protection assumedly afforded 

"legislative" actions.50 In  two recent New  Jersey cases,51 for example, 

the “quaJ ;" d id d ” nature of the local counril was found in  the fact 

that it  took testimony 3nd weighed "conflicting public considerations" 

as to zoning ordinary: The dassification appears a ib itra ry ; the deci­

sions could equally Lave been made by a "purely legislative” body.”  

Perhaps the ju d id a ry  should adm it that the classifir lio n  is artificial 

and condusory, and look instead to the d a r ity  of the conflict and the 

effect of a ju d id a l remedy,B5 Such pragmatic criteria —  s im ilar to those 

set up by M arshall for the state bodies —  tend to be met more frequently 

in the local body cases, where the scope of the actions is narrow , the 

number of votes small, and the identification of improper interests less 

difficult.54 .

3 . Political Questions. —  Another potential impediment to jud ic ia l 

remedy in the area of legislative conflicts of interest is the "political 

question” doctrine.55 M r . Justice Brennan, w riting for *he m ajority in 

Baker v. Carr,1* has provided a useful list of conditions or invoking tlw 

doctrine, any one of which is suffidcnt. Relevant to the current prob­
lem are:

y lack of judicially discoverable and manageable standards for resolving 
. . .  [an issue]; or the impossibility of deriding without an initial policy 
determination of a kind clearly for non judicial discretion; or the im­
possibility of a court’s undertaking independent resolution Hthout ex­
pressing lack of the respect due . oordinate branches of government ■ . . .r“
*f Id. at >30.
40 Set, e.j„ Low v. Town of Madison, 135 Conn. 1, 60 A.sd 774 <1948).
”  McNamara v. Borough of Saddle River, 64 N.J. Super. 436, 366 A.3d 30' 

(App. Div. 39A0) ; Aldoro v. Borough of Roseland, 43 N.J. Super. 495, U7 A-5'1 
190 (App. Div. 1956).

1,5 Compare City of Miami Beach v. Schauer, 104 So. 3d 139 (Fla, Dist. Ct. APP' 
1958) , classifying amendatory zoning ordinance as a "legislative act" and up­
holding ordinance resulting in half a million dollars benefit to board member. ( 

“ See 57 Mich. L. Rev. 433 ( 1959) ;  cf. Zell v. Borough of Roseland, 4J N-J- 
Super. 75, 13$ A.ad 890 (App. Div, 1936) (dictum) (literal reading of statute 
precludes classification of function). . ,

"Compare wiiklns v. Mate, 116 Neb. 748, 319 N .W . 9 (1938) ;  Norbeck n 
Nicholson Co. v. State, 33 S.D. >89, 143 N.W. 847 (1913) .

“ See generally Finkelstein, Judicial Self-Limitation, 37 Harv, L. R lv . 3;' s 
(1934) ;  Weston, Political Questions, 38 Harv. L. Rev. 396 (19: 5) ;  Finkelstein. 
Further Notes on Judicial Self-Limitation, 39 Harv. L . Rev. 331 (1935).

*•369 U.S. 386 (1963).
11 Id. at 317.
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Adm ittedly the courts have had little experience discovering and 

apply ing standards in  the specific context of legislators’ conflicts of 

interest,ss but criteria of improper crnduct m ay be drawn from such 

analogous areas as conflicts of interest of fiduciaries,50 corporate officers, 

judges, local legislators,80 and nonlegislative pub lic servants.81 Courts 

have transplanted remedies from the nongovernmental to the govern­

mental sphere , for other pub lic  servants but not for the legislator.82 
Justice Brennan’s “discretion’’ condition is merely a variant of M arsha ll’s 

concern for c'arity of the ethical issue. As for the third condition, the 

meaning of the “respect due” the legislature is not clear. I t  m ight as­

sume the nature of an intragovemmental "comity," aimed at assuring 

the smooth functioning of each brunch in  the areas in  which it  is most 

competent, w ithout unnecessary intervention from other branches.85 
This principle should not apply where a court realizes that the legislature 
is un like ly  to fu lfill its obligations in the area of its prim ary competence.

Perhaps another type of respect may be contemplated: deference to 

a superior power. A  court should be wary of taking any action which 

threatens its independent capacity to deal w ith its normal ju d id a l busi­

ness. State judges generally do not have the protected tenure provided 

their federal counterparts,84 and legislators may be in  a position to 

nu llify  ju d id a l reforms in  a variety of ways.85 The harm  done by  any 
such legislative reaction m ight outweigh the benefit accruing from the 

cxerdse of control over a single case of con flic t. Thus state judges would 

have to consider matters of practical politics and the state of public 

opinion to be certain theii decisions would not cause adverse repercus­

sions. Even i f  such factors were proper for ju d id a l consideration, they 

seldom could be assessed w ith certainty. 'Courts would be like ly  to run 

the risk of legislative retaliation only in  the most important cases. 

State courts have on occasion confidently approached related matters of 

legislative behavior, ind icating that the scales can balance toward

"  But set, e.g, cua died note 54 supra. '
"See generally Haggerty, Conflictmt Interests of Estate Fiduciaries m New 

York and the “No Further Inquiry* Rule, 18 Fordhaje L. Rev. i (1949).
"See, e.g., Griggs v. Borough of Princeton, 33 N.J. 307, 163 A.ad 86a ( i 960).
"  See, e.g., Clarke v. Town of Russia, a8j  N .Y. 172, a8 NJS.ad 833 (1940) (town 

board member could not have contract with town).
"  For a suggested reform, see Lcnhoff, The Constructive Trust as a Remedy for 

Corruption m Public Office, 54 Coltoe. L. Rev. 114 (1954) .
45 It is true, however, that the disposition of a case on the voluntary basis of 

ucomity" implies an affirmation of power to dedde the merits and, as such, may 
stimulate the legislature to act. Cf. Gomilllon v. Llgbtfoot, 364 U 5 . 339, 346 n.7
(1960).

44 See, e.g, Ala. Const, art. 6, !( 135 (Judges elected every six years).
41 Recent developments in two states emphasize this possibility. In Oregon 

the attorney general ruled that common law prindples prohibited contracts be­
tween legislators and the state. [ 1951- 1934] s6  O re . A t t ’t  G e n . B i e n n i a l  R e p . 

and Ops. 114. In response the legislature enacted provisions prohibiting only self- 
dealing and "own-body” contracts, casting one section in the form “an officer . . . 
may contract with the state . . .  if . . .  ."  O re . R e v . S t a t . S i 279360, 279362
( 1961) . In Washington, the 1959 code of etLlcs for public officers, violations of 
which were a misdemeanor, did not indude legislators as such, but the term “other 
public official" could be so construed. Wash. Rev. Code f 41.a1.030 (1939) . See 
Mass. Report, op. dt. supra note 15, at 27, listing Washington among itates whose 
codes cover legislators. See also State ex ret. Jones v. Lockhart, 76 Arir. 390, 394- 
95. 265 P.ad 447, 450 (1953) . In 1961 the statute was amended to delete the am­
biguous term. Wash. Rev. Code Ann. {  43.s3.ojo (1961) . A similar term remains, 
however, ir. ether parts of the code, is.** Wash. Rev. Code f 41.3a.040 (1939) .
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action.”  Moreover, when legislators attempt to use the courts affirma­

tively to enforce improperly secured rights, ju d id a l inaction may p ro­

duce a desirable result.07 In  general, however, ju d id a l control supplies 

on ly a random check on legislators’ improprieties in  a lim ited dass of 

cases.

D. The Executive Department

In  dealing w ith legislators’ conflicts of interests, the executive depart­

ment of each state has several tools of amelioration available to it, but 

only in  a few states have any of them been utilized. Almost every, 

governor has some degree of po litical power prov id ing h im  a unique op­

portunity for direct action; he may w ithdraw  political support from any 

legislator of his party found defident in  meeting the standards of the 

office and campaign for more honorable candidates and incumbents. 

Except in  extreme cases, however, such direct action would seem less 

productive than measures which set advance standards and secure ad- 

h .;ence by incumbent legislators. At two points ind iv idua l legislators 

may personally come into contact w ith the executive department and 

thus provide a basis for assertion of executive in itiative : appearances by  

members of the legislature before adm inistrative agendes or offices 

representatively or ind iv idua lly , and awards of state contracts to firms 

w ith which they are connected. Investigations w ith regard to these 
matters, informational or accusatory, may be instituted by a governor’s 

committee,os the comptroller general,08 or others. W hen investigation 

reveals patent abuses, such as easing o l licensing or b idd ing require­

ments, sanctions may be invoked against the executive personnel who 

fadlitate such abuses and proceedings initiated to revoke the license or 

invalidate the contract. Often, however, no obvious wrongdoing w ill 

appear. A  statistical study m ight show, for example, that on certain 

road projects the difference between the original offer made by  the state 

and the ultimate award in land condemnations was invariab ly g.cater 

for the clients of legislators than for those of private lawyers.70 For

"See, e.g, cases dted note 36 supra; Hall v. BUn, *37 Ala. 64, 14S So. 601 
(>933) (statute granting legislators expense allowance contravenes constitutional 
fixine of remuneration).

• ’ See, e.gn Wilkins v. State, 116 Neb. 748, 3:9 N .W . 9 (1938) (legislator suing 
tor additional compensation); People ex rel. Sherwood v. State Bd. of Canvassers,
139 N.Y. 360, 39 NJE. 345 (1891) (legislator seeking to compel board to grant 
certificate of election); Nnrbeck & Nicholson Co. v. State, 33 S.D. 189,143 N .W . 847 
(1913) (legislator's corporation suing on state contract); c/. Tenney v. Brandhove. 
341 U.S. 367, 378 (195x) , differentiating cases of privilege "in which the defendants 
are members of a legislature" from those in which "the legislature seeks the affirma­
tive aid of the courts to assert a privilege."

The Board of Tax Appeals applied an imaginative means of controlling legisla­
tive ethics when it disallowed deductions claimed by a gravel company for com­
missions paid to a state senator on sales of sand and gravel to the state, although 
the sales were by competitive hid and no state law prohibited such a relationship. 
Alexandria Gravel Co. v. Commissioner, 3J B.T.A. 333 (1937). The Fifth Cir­
cuit reversed, stating tbat the "revenue laws of the United States are not over- 
squeamish." o.t F.ad 61 c. 6x6 f 1938) .

"  See, e.gn M inn. Govmnor’s’Coxoi. on Ernies in  Coytrnmint, Ethics in
GnVTRNSttNT (1959).

"The New York Stale Comptroller, for example, conducted "Conferences on 
Competitive Bidding and Conflicts of Interest" throughout the state in January 
and February 1963.

70 Compare the in rmalion developed as to appraisers in Righl-ol-U'ay Ac
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such cases, it  majr be sufficient to put the investigation on a continuing 

basis and periodically publicize relevant findings. Perhaps an executive 

order to appropriate department members could provide guidelines in  

the form of lim itations on ex parte contacts, procedural rules governing 

legislators’ appearances before certain decision-making groups and 

officials,71 and, where there is executive discretion, orders requiring the 

maximum permLcsible formalities in  letting state contracts when legisla­

tors are in  any way involved.71 F in a lly , both the governor and the 

attorney genera', m ay provide objectively considered suggestions for 

statutory enactments.78
Political considerations may dictate circumspection in  executive at­

tacks on allegedly unethical legislative practices; u  the advisability of 

any specific type or range of action ultimately depends on the par­

ticularities of the local situation. There is, however, one context in  

which the executive department can exercise a certain amount of in ­

ventiveness w ithout risk ing political conflict A  legislator who is 

honestly concerned w ith the propriety of some proposed action may 

frequently seek guidance from the attorney general's office.76 I n  the 
past such office; have generally written opinions construing the relevant 

constitutional and statutory provisions narrowly, assuming the bounds 

which the typ ica lly conservative state courts would set on the legislator 

to be controlling.78 I t  seems desirable, however, that attorneys general

quisition Practices tn Massachusetts, Hearings Be/ore the Special Subcommittee on 
Federal-Aid Bit 1 way Programs 0/ the House Committee on Public Works, 87th 
Cone., id Sess., pits. 1 & j  ( 1963)1.

71 Compare i:j CJJt. 5 aoi.a(e)(j) ( 196a) (SEC rules controlling the ethical 
standards of those appearing before it) with [1947-1949] C o h n .  Att’y Gen. 
B i e n n ia l  Rcr. "o (ruling that legislators could, in absence of statute, practice be­
fore agendes wiose personnel was chosen by legislature). See also Letter From 
Nev. Attorney General's Office to the Harvard Law Review, Feb. a i, 196a:

Tbe problem of legislators' openly attacking public agendes and officials or 
withholding legislative and financial support thereof, when tbe functions of 
public agendes and officials adversdy impinge upon their persanal or political 
interests, is a.so a quite common and general matter. Manifestly, there is in­
volved a deli ate balandng of interests . . . : discharge by agendes of official 
public respoc sibilities impartially and In consdentious fashion venter support 
of required I'gislation and finances through legislative appropriations effectivdy 
to carry on present official functions or to establish and implement desired 
. . . new , , . functions, in the public interest.
77 See Cods of Ethics Proposal, quoted In Letter From La. Reorganixational 

Study Commisdon to the Harvard Law Review, Feb. is , 195a: ‘‘[I]f a legislator 
tried to gain an improper advantage in a transaction with, say the highway depart­
ment, this act would come under scrutiny of the Commission since all highway de­
partment empl ayees are covered.. In other words, it takes two to collude and at least 
one is covered by this proposal”

73 See, e.g. Special Message by Governor DiSaJIe to the IC4U1 Genera] Assembly 
of Ohio, Jan. 30, 1961, at s-6 ; Tex. L e g is l a t iv e  C o u n c il ,  A C o d e  or Enncs roa 
St a t e  Omcn-s a n d  E im ovxts j , 33 ( 1936) (attorney general’s proposal),

74 "After some rather heated discussion amnng the members of the committee, a
majority . . . felt that it w.Mild not be politic for this office to recommend to the
legislature thi.t they adopt v code of ethics covering members of the state legisla­
ture.” Letter From Wash. Attorney General's Office to the Harvard Law Review, 
April is, 1961, quoting report of attorney general’s legislative committee.

13 See Davis, The Federal Conflict o/ Interest Laws, 51. Coluu . L. Rev. 893, 
896 4r nn.15, 16 ( 1954) . But see Tex. Rev. Civ. Stat. art. 4399 ( 1948), enumerating 
these who may apply for opinions of the attorney general but omitting legislators 
other than committee chairmen.

74 See., [1936-1938] ifl Ore. AttV  Gen. B iennial Ret. and Ops. 163, ruling 
that the constitutional provision harring legislators from acting as attorneys in



?
1220 H A R V A R D  L A W  R E V IE W

take a w ider view o f their function. Once the legislator has shown the 

in itiative and conscientiousness to seek an opinion, the op inion w riter 

could consider "whether, aside from strict legal m in im a , the .  . . ac­

tiv ity . . .  is such that it  would , even though it  is not a b read , of the 

law , lessen the confidence o f the general pub lic  in  . . . or otherwise 

tend to reflect unfavorably on a ll government services.” 77 Such opinions 

could serve to set new standards, the effectiveness of which is governed 

more b y  consensual validation of their logic over time than b y  the de­

terrent effect of threatened sanctions.78 In  fact, since they would be the 

result o f an accretion of careful thought on discrete factual situations, 

such standards m ight well be found more realistic and acceptable than 
an ethical code drawn in  the abstract at a fixed point in  time .78

F ina lly , the executive possesses the extraordinary tool o f the veto to 

impel the legislature towards the adoption or observation o f ethical 

standards. Th is sanction m ight be useful at least in  calling attention to 

the problem where the governor feels that a particular piece of legislation 

reflects the in itiative and support of lawmakers w ith  too great a private 
interest in  its outcome.80

E .  O th e r  In s t i t u t io n j:
i. T h e  F e d e ra l G o v e rn m e n t . —  The increasing use of federal funds for 

state-run projects in  education, road bu ild ing , hospitals, urban rede­

velopment, and other pub lic  works provides not on ly a broad field for 

potential contacts between legislators and state agendes, but also sup­

plies a linkage through which the federal government m ight impose its 

standards of ethical conduct upon those who are dispensing and re- 

cdv ing its funds. I t  would be preferable for these standards to be 

imposed before the fact, carefully outlin ing the permissible and imper­

missible procedures in  such areas as condemna.tion, construction b idd ing , 

supply contracts, and staffing. But such programs generally operate 

through the normal state channels once the long-range plans and 
technical criteria of the federal program have been m e t81 Thus in

  ■ .. —

prosecution of any claim against tbe state did not prevent a legislator from repre­
senting a "defendant" in a condemnation proceeding. Note tbe enrb'er attitude of 
tbe same office on tbe occasion dted in  note 65 supra.

77 Honolulu Corporation Counsel, Opinion No. 61-117, Aug. 10, 1961. Compare 
the Massachusetts attorney general's opinion construing tbe legal disclosure rule 
narrowly but adding:

[Wlhile not legally required, it is desirable tbat a public servant supply such 
information as is necessary to indicate whether or not a conflict of interest 
exists . . . .

Letter From Mass. Attorney Gtieral to Mass. Secretary of State, Nov, so, 1961. 
For an opportunity missed, see opinion died note 71 supra.

14 Tbe attorney general docs have certain sanctions available: threat of prosecu­
tion (see attorney general’s ruling on illegality of testimonial dinner for appointed 
official, resulting in its cancellation two days before scheduled, Boston Herald, Jan. 
so, 1963, p. 1, col. 7) ;  prevention of routine processing of daims against tbe stale 
(see Aril. Attorney General, Opinion No. 53-10, Feb. a, J953) j rejection of proposed 
contracts or leases ss illegal (sec (iy5*->y5si »6 OkZ. Attj * Gut. B iennial 
and Ops. 114).

74 See pp. U 30-3J injra, attempting to combine the advantages of definite stand­
ards with continuing, flexible enforcement.

40 CJ. President Elsenhower's veto of a bill because of Improper lobbying. PuaLic 
Papers or t h e  President 1956, at 356 (Natu-aJ Gas Bill).

41 See, e.g., 33 U5.C. §§ 106, 1x3, 114(a) (5958).
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practice it  is only after the fact that the federal authorities take cogni- 

zance of the problems. These authorities may discover deficiencies in  

construction or supplies, shortages of funds, overpayments, bribery, 

collusion, or crim inal fraud which involve state officials or state legisla­

tors, but it  is only in  passing that the question arises of the propriety of 

legislators’ contracts w ith or appearances before the state. Perhaps the 

conflict-of-interest problems m ight be most effectively exptsed to pub lic  

discussion through the congressional investigation.83 The range of sub­

ject matter open to analysis, tbe opportunity to investigal e past occur­

rences in  detail w ith a power of subpoena, and the duty to consider 

proposals for future ameliorative measures allow  a committee both to 

capture the pub lic  eye w ith exposure of the blatant abusts and to pro­

voke consideration of the subtleties of setting standards for the legislator 

who would be w illin g  to comply w ith sufficiently definitive rules. The 

value of committee investigation as a solution to the problem is lim ited , 

however; the blatant crim inal aspects may be so shocking that more 

subtle ethical points are obscured. On the other hand, pub lic ity concern­

ing the innocent involvement of a  few may be so exaggerated as to ruin 

them po litica lly  while  do ing little to solve the problem which they faced 

orig ina lly  in  deciding upon the propriety of their activities.

2. Professional and Other Private Associations. —  The lawyer-legis- 

lator, although subject on ly to sporadic guidance from governmental 

sources, comes under the constant scrutiny of his bar association. Canon 

26 of the American Bar Association Canons of Professional Ethics pro­

vides that a lawyer appearing

before legislative or. other bodies, regarding proposed legislation and in 
advocacy of claims before departments' of government [must do so] 
upon the same principles of ethics which justify his appearance before 
the Courts . . . [and must not] employ secret personal solicitations, or 
. . .  use means other than those addressed to the reason and understand­
ing, to influence action.83

0

One commentator has observed that “the Canon is either so strict as to 

be impossible, or so vague as to be useless." 84 Canon 32 proscribes “dis­

loyalty to the law  whose ministers wc are” and “corruption of any per­

son . . . exercising a public office or private trust, or deception or be­

trayal of the pub lic .” 88 On the basis of these two canons, the Com­

mittee on Professional Ethics of the ABA has ruled that

a law firm could not accept employment to appear before a legislative 
committee while a member of the firm is serving in Ihe Legislature, 
. . . .  [and that] a full disclosure before the committee would not alter
, l C/, e.f., Ritht-oj-Way Acquisition Practices in Mossachutetls, Utarints Be­

fore the Special Subcommittee on Federal-Ald Highway Pro[tams 0/ the House 
Committee on Public Works, 07th Cong, id  Sess., pts. 1 It 1 ( 1961) ;  Hearints 
Before a Subcommittee to Study Senate Concurrent Resolution si of the Senate 
Committee on Labor and Public Welfare, Sid Cong, 1st Sess, (1951).

“  ABA, Canons or Professional Enncs as (1957)- S«* M. at 11 (Canon 
6) ;  Sbarpless, The Lawycr-Lcgislator and the Canons of Ethic:, Hawaii B.J., Jan.
*959. P. X*.

*4 Horsky, The Washington Lawye* $6 (195O.
“  ABA, op, di. supra note 83, at 17.
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this ruling nor would it be changed by the fact that the member of the 
Legislature would not share in the fee received thereby.*8

The advantage of such ru lings, particu larly those of local units,87 is that 

to a large extent they can be promulgated without reference to any 

specific parties and can be tailored b y  the local group to its special cir­

cumstances, while carrying the ultimate force of professional sanctions.*" 

Add it iona lly , the bar associations and other private groups may be 

able to undertake studies of the situation from the pub lic’s viewpoint, 

pub lic iz ing significant findings and marshalling pub lic  opinion in  favor 

of reforms. For instance, the Association of the Bar of the C ity of New 

Yo rk , recognizing the need for information and reform in  federal con­

flict-of-interest control, undertook to study the problem and published 

its analysis and proposals.89 The Committee on American Legislatures 

of the American Political Science Association -conducted a four-year 

study of state legislatures,90 find ing serious structural and procedural 

defects in  the existing bodies. The latter study’s chapter on the nature of 

the legislative membership91 could be a starting point for a more 

thorough analysis of the conflict-of-interest problem from the political 

scientists' point of view.

F ina lly , there are myriad possibilities for direct local action. A net­

work television program documenting bookmaking operations in Massa­

chusetts shocked the citizenry into violent dispute over a subtle con­

flict problem —  lawyer-legislators’ representation of crim inal defend­

ants —  when one legislator appearing on the show charged "that some 

legislators are ‘actively involved’ w ith bookies.’’ 92 Less spectacular 

would be nonpartisan preelection reports on the outside interests of all 

candidates by such service groups as the League of Women Voters and 

the Citizens Union , as well as efforts by journalists to promote public 

attitudes which m ight induce candidates and incumbents to sever con­

flict-prone connections —  at least where great sacrifice is not involved.

“ Opinion 396, Aug. I ,  1959, 45 AJB.A.J. 1373 (>959). See also ABA, op. oil. 
supra note 83, at 30 (Canon 36 relating to retired public officials). But set N.Y. 
Pun. O m cxu L a w  {  73(6) , allowing legislator's firm to appear before agencies 
if he does not share in tbe fee.

*7 See, e.g, the Hawaii Bar Association ruling that legislators and their associates 
could riot appear before legislative committees, nor, in the case of senators: before 
agency personnel whose appointments are subject to senate confirmation, quoted 
in Sharpless, supra note 83, at 16.

“  Here exists an Additional mode of judicial control thtough each court’s 
supervisory powers over the legal profession. See In re Becker, :6 III. id  *88, 15s 
N.E.sd 75J (1939) . Compare Honolulu Corporation Counsel, Opinion No. 61-8J. 
June r3, 1961, ruling ou the basis of Becker tbat a councilman could not appear as 
a lawyer before tbe zoning board..

** Bar Association Retort, op. at. supra note a. Tbe recent federal legislation 
rehes heavily on the report's suggestions. See Perkins, The New Federal Conflict- 
oj-lnttrest Law, 76 Harv. L. Rev. ixx&—17 (1963) .

,0 Op. at. supra note 8. 
s‘ Id. at 61-88.
** See 3oston Herald, Feb. at, : 96a, p. 1, col. 1. Ultimately the code of ethics 

commission dedded not to recommend specific legislation on the particular prob­
lem. Mass. SpccW Comm'n on Code of Ethics, Report to the General Court rr-tz. 
March 31, 196a (hereinafter died as Mass, Corr.m'nJ. In Tennessee it was 
recommended ihai legislators oc enjoined from appearing Deiore tbe paroie boaid 
for any inmate whom they had not represented in the committing court. [1959- 
i 960] L e g is la t iv e  C o u n c i l  C o u u . ,  8 i s t  G e n e r a l  A s s e m b ly  or T e n s . ,  Final 
R e p o r t  48 . The legislature did not pass the proposed provision. Letter From the 
Committee to the Harvard Law Review, Feb. 1, 196s.
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LEGISLATIVE CONFLICTS OF INTEREST

I I I .  Statutory Controls

A. Types oj Statutes and Means of Instigation
Although the nonlegislative approaches suggested thus far present con­

siderable potential lor some control of legislative ethics, it seems dear 

that they cannot provide the necessary guidance and deterrence. The 

remaining solution —  statutor; control —  appears more prom ising. 

In  terms of their attempts to control their members’ conflicts of 

interest b y  statute, state legislatures may be dassified as follows: ( i )  

those which have no legislation on the subject; 99 ( 2) those w ith recent 

and comprehensive conflicts enactments wh'ch exempt legislators; M 

(3) those w ith  old unenforced or rarely enforced miscellaneous pro­

visions; 95 (4) those w ith  fa irly  recent comprehensive legislation with 

inadequately designed or enforced provisions as to  legislators; 99 and 

(5) those which have seriously considered the problem of legislators’ 

conflicts but have failed to enact suggested legislation.97 The overall 

record of the states does not encourage optim ism ; the lim ited progress 

in a few. however, indicates a recognition of and willingness to consider 

the problem despite its political sensitivity and a concerted and 

thoughtful attack based on particular local needs.
Tbe impetus for legislative action may come from varied sources. In  

New Y o rk , it  was the executive that took the lead. Governor Dewey 

delineated the nature of the general conflicts problem to .C* ■> state legisla­

ture in  1954 and included recommendations specifically concerning the 

lawmakers themselves.99 By the end of 1954 a comprehensive landmark 

statute99 had been enacted, w ith tbe reservation that it was just a begin­

n ing from which refinements would be made.100 There have, however, 

been no amendments or additions since 1954. The impetus to action in 

Massachusetts came from aroused public opinion after startling revela­

tions of “widespread improprieties and defalcations" in  one state body .101 
The Legislative Research Council presented a comprehensive report on 

strong b ills  filed by the governor and thd senate president late in the 

1961 legislative session, but as it was impractical to attempt to drr.it

*s E.g., Iowa and Virginia.
94 See, e.g., the situation in Washington art.iribed in note 6 j supra.
* 'Sorae cover a wide range of public servants. £.c. I I I .  Rev. Stat ch. toa, 

S 3 ( 19S1) I I?;o. Ann. Stat. {  10-3713 ( 1956) ;  Ohio Rev. Code Ann. i 3919.09 
(Page 1954) . Others cover legislators specifically. E.g., A ril. Rev. Stat. Ann. { 
38-446 ( 1954) ;  Kan. Gem. Stat. Ann. {  46-133 (Supp. 1961) ;  N.M, Stat. Ann. 
it  0-1-4 lo 1-7 ( 1933) ;  N.D. Cent. Code { 54-03-31 ( i960) .

“ Criminal provisions but no code of ethics: K r. Rev. Stat. { }  6r.093-.096 
( 1963). Code of ctbics but enforced by legislative committee: M inn. Stat. i  3A7- 
90 ( 196O ; N.Y. Pua. OmcERS Law i f  73, 74; N.Y. Sen. Res. No. 131, March
Jo, 1054.

99 See, e.g., Fla. Flouse Bill No. 737 ( 1961) (criminal provisions); Hawaii
H .8. No. 1005, 1st Legislature (1961) (eoAt of ethics); NJH. House Bill No. 316 
(1957). N .H . House Bill No. 316 (New Draft) ( 1957), N.H. House Bill No. 15 
(*959) (progressively weaker versions); Ohio Sub. H.B. No. 379, 104th Gen. 
Assembly, Reg. Sess. (1961-1963) (code of ethics and criminal provisions); New 
Jersey bills discussed in/ra p. 1334.

"See N .Y . Stecial Legislative Comm. Retort on Integrity and Ethical 
Standards in Government 11-14 ( 1934) [hereinafter cited as N .Y. Retort].

"  N.Y. Pua. OmcERS Law f {  73, 74; N.Y. Pen. Law { 1878.
,O0See N.Y. Retort, op. dl. supra note 98, at 31-33.
101 See Mass. Retort, op. dl. supra note i j ,  at 7, 14.
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and pass adequate penal legislation at the time, the political necessity 

for some legislation in  the area was satisfied by  a perfunctory adapta­

tion of the nonpenal New  Yo rk  code of ethics.103 Nevertheless, the legisla­

ture reaffirmed its intentions to produce more than merely token legisla­

tion by prov id ing for an unpaid special commission to study the prob­

lem further and recommend amendments to the next session.103 In  

March 1963 the commission proposed a draft of stringent penal legisla­

tion based largely on pending federal legislation,104 explicitly covering 

legislators, but w ith subtle lim itations so as not to cut too deeply into 

their legitimate outside sources of income.106 After m inor changes in 

committee the b il l was passed 10 take effect on M ay  1, 1963.10''

In  Ne.w Jersey, despite continuous pressure from the state bar associa­

tion ,107 progress has been slow . The legislature created a commission in 

19,'>6 “to make 7  study of the subject of conflicts in  the performance of 

public duties t  / persons hold ing pub lic office, position or employment, 

w ilh  their personal, business or professional interests. " 108 The com­

mission spent a m ajor part of its four pub lic  hearings considering a b ill 

aimed directly at legislators,100 and developed a remarkably useful 

published record detailing the s iews of capable witnesses as to the prag­

matic difficulties of designing legislation in  the field.110 In  subsequent 

sessions of the legislature three b ills —  the commission b i l l,111 a s lightly 

less stringent b i l l,113 and one significantly less so 113 —  have been re­

peatedly introduced, but none has been enacted.114 A sim ilar situation 

has prevailed in  Rhocl.*. Is land since I 955.11B

B. Criminal Provisions

Most attempts at comprehensive conflict-of-interest legislation have 

borrowed heavily from the New York statute of 1954,118 although the 

provisions of that act were designed as a mere starting point and they 

have not produced satisfactoiy results.117 The New  York formulation

103 Mass. Acts and Rea^vts i? 6: ,  ch. 610. There was a criminal penalty for 
noncompUance with th: disclosure provision. 8 1(4) ( j) .

103 f a.
10418 VS.C. 88 aoi-18 (Supp. IV, 1963} .
103 See pp. 1335-30 infra.
104 Mass. G ln . Laws Ann. ch. r6£A (Supp. 196a).
107 See 80 N.JX.J. aa7, 561 (1957) ;  8:  id. 354, 56a (1958) ;  8a id. 343. 573 

(>959) ;  83 id. 365 (>960) ;  84 id. a6o (1961) .
See N.J. Rem it, op. at. supra note a, at 37.

,0, 'Si;e Bo N.JX.J. 337 (19J7) .
, l r  See Hearings Before the Commission To Study the Subject of Conflicts in 

the Performance of Public Duties by Persons Holding Public Office, Position or 
Employment, With Their Personal, Business or Professional Interests, N.J. Legis­
lature (1957) (4 vols. and app.),

111 St* N.J. Report, 071. dt. supra note a, al 34-33; N.J. Senate No. 35, N J . 
Assembly No. 73 (1961).

" 1 N J. Assembly No. 34 (196a); N.J. Assembly No. 1 (1961) .
” ’N J. Senate No. 140 ( 196a); N.J. Senate No. 78 ( 1961).
1,1 T ie assembly adopted a code of ethics on the last day of the >958 session 

applying only to tbat one day. Letter From Head of Bureau of Law and Legislative 
Reference, N.J. Department of Education to the Harvard Law Review, Feb. a, 196a, 
quoting Assembly Minutes i','S8, at 1090.

‘‘‘See, e.g., H. 1157 (t9S9)l H . 1435 O960) .
" •N .Y . Pub. Omccas Law 58 73, 74; N.Y. Pot. Law 5 1878.
1,7 Se: the incident described pp. 13: 3-13 supra, and the characleriia'ion of the 

legislature's ethics committee as "dormant" since its establishment. N.Y. Times, Feb.
7, I96: ,  p. 38, COl. 4.
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did suggest a va lid  design, however. To the extent that a standard pro­

scribing specific, objectively defined conduct is desired, crim inal sanc­

tions are appropriate. M ore subjective standards must be contained in 

a  "code of ethics” w ith in it ia l guidance supplied by a nonjudicial defini­

tional body.118

1 . Contracts.—  Constitutional or statutory provisions prohib iting 

some or a ll state contracts w ith state officers, inc luding legislators, rank 

among the oldest and most common efforts in  the ccnflict-of-interest 

fie ld .11* The designs of these provisions vary in  several respects, how­

ever. Some states prohib it only contracts w ith the legislative depart­

ment itself, no matter how procured.120 Others prohib it contracts with 

any state agency '■less procured through public notice and competitive 

b idd ing ,121 a procedure thought to leave m in imum  discretion amcng the 

contracting officers who m ight otherwise be subject to pressure from the 

legislator-contractor. But most states have a it minimis exception,122 

and even after a competitively awarded contract, there is normally a 

considerable area o f discretion entrusted to the state contract-enforcing 

personnel regarding routine maintenance of time schedules, qua lity  

standards, and contract quantities, as well as initiatives in  preventing 

payment, w ithhold ing penalities, or instituting suit in  case of breach.128

The new Massachusetts statute presents a useful illustration of the 

key pro\nsions at work in  the field. The act allows the legislator a bare 

m in im um : 124 he may hold a contract, other than w ith  the legislature, 

" if his direct and indirect interests and those of his immediate fam ily 

in the corporation . . . w ith which the contract is made do not in  the 

aggregate amount to ten per cent of the total proprietary interests there­

in , and the contract is made through competitive b idd ing and he files 

w ith the state secretary a statement making fu ll disclosure of his in ­

terest . . . .” 125 Possession of any financial interest oth it than under 

these conditions subjects the legislator to a three thous ind do llar fine 

or two years imprisonment or both.128 Additional remedi 3  available are 

cancellation of the contract i f  actual influence is shown, recovery by  the 

state of contract profits or five hundred dollars, whichever is greater, and

' “ Unfortunately New York picked an in trim un i entity to provide this 
guidance for legislators. Sen. Res. No. 131, March so, 1954.

I I I .  Rrv. Stat. ch. tor, f 3 (1961) ;  Nev. Rev. Stat. {  218.580 (Supp.
1961) ;  NJ). Cent. Code 9 54-03-ai ( i960).

1,0E.g., A*n. Rev. Stat. Ann. }  38-446 (1956) . The statute also prohibits in 
terms contracts made by the legislator in his offiaai capacity. Some states also pro-

• scribe contracts on which tbe legislator may merely be ■' tiled upon to vote or act. 
E.g , K r. Rev. Stat. {  61096(2) ( 1962) . The underlying policy assumption of these 
acts is that the legislator’s influence is most easily felt in his own body and as to 
contracts over which he has some official control.

E.g., Ky. Rev. Stat. }  6: 096(6) (1962) ;  N.Y. Pun. Omccas Lav.' {  73(3) ;  
Ohio Rev. Code Ann. } 2919.09 (Page 1954) .

” ’£.g, N .Y. Pua. OmCEM Law { 73(3)($25 contract; 10%  ownership); NJD. 
Cent. Code § 54-03-ai ( i960) (5%  ownership; $10,000 a’-tual limit on contracts 
with state); Ohto Rev. Code Ann. J 291909 (Page 1954V (JSC contract); 5 
2910.11 (5%  or $500 ownership, unless officer or director or conspiracy to 1 raud).

“ ’See Note, 47 Va. L. Rev. 1034, 1055 (1961) , p-inting out the discretion 
available under a "lowest responsible bidder" system.

1.4 Compare Nev. Rrv, Stat. { 281 ja o  (Supp. i 960) , prohibiting all contracts 
with the state for all officers, defined to include legislators in ( 28:010 (Supp. 
i 960).

“ ’Mass. Gen. Laws Ann. ch. 168A, * 7(c) (Supp. 1962) . (Emphasis added.)
1.4 {  7. A stock interest of less than one per cent is exempted.
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additional d v i l damages up i.o twice the profit i f  there has been no final 

conviction or acquittal in  the crim inal action.127 The stringency o f the 

penalties is relieved somewhat by  the requirement of knowledge or 

reason to know  of the finanda l interests and by  provision for exculpating 

disdosure and divestiture.128 The attorney general is charged w ith  in ­

stitution of suit for d v i l damages and penalties,12* and is aided by the 

act’s provision for a general prohib ition of any  finanda l interr-st and 

p la ang  of the burden on the defendant to prove himself w ith in  one of 

the spedfied exceptions.180
The Massachusetts rule may be a surprisingly harsh reaction lo past 

abuses, but in  states where passage is po lit ica lly  feasible, where the 

ine lig ib ility  of a number of business firms wou ld  not hinder the state's 

procurement processes, and where the elim ination of a, number of prospec­

tive legislative candidates would not cause a serious shortage, the- 

disqualification of legislators as state contractors seems a desirable 

prophylactic measure and in  some states may be a necessary step to tbe 

elim ination of present or apparent conflicts.131 The Massachusetts statute 

is weaker than it m ight be in one aspect: the end of the legislator’s term 

ends the contract prohib ition , although other parts of that act extend 

th d r prohibitions beyond the cessation of duties.182 Moreover, violative 

contracts are voidable, at the state’s option, on ly  if  actual influence is 

shown. The prophylactic effect m ight have been increased by dedaring 

voidable any contract made by  a party who knew of the legislator's 

prohib ited interest at the time of the contract, regardless of the legisla­

tor’s knowledge or later disdosure and disposal.133 In  addition , the 

Massachusetts sanctio.is are more lim ited than those in  several states, 

where conviction under the conflict-of-interest prohibitions carries w ith 

it disqualification from office.184 I t  is conceivable tnat removal from 

office m ight be made an independent sanction invoked without regat i  

U crim inal proceedings, but there has been little  disposition so to utilize 

the tool of ju d id a l removal.133
The Massachusetts statute also seems deficient ip that it leaves un-

137 !  9. The additional damage verdict bars criminal prosecution.
“ * 5 7.
‘” 5 9.
“ ° See Mass. Comm’n, of. cit. supra note 92, at 23.
“ ' Some regard should of course be shown for established Interests. Compare 

N.Y . Unconsol. Laws !  8052(4) (McKinney 1961), excepting interests held at a 
given date if disposed of within one year of effective date of the act, with i  
8°53(7)i excepting any radng license if the licensee was qualified to hold it on a 
certain date.

“ ’Mass. Gen. Laws Ann. ch. 268A, }  5 (Supp. 1962) . Legislators may also 
hold contracts with counties, ( 14(b), and municipalities, see 5 26.

“ ’Compare Cal. Gov't Code i 2091(d). Provisions rendering violative con­
tracts void ab mtlio would seem to give the contracting party an undeserved option 
lo escape. See, e.g., Ky. Rev. Stat. § 61.096(2) (1962) .

“ ’Compare A*u. Rev. Stat. Ann. }  38-447 ( 1956) (fine or imprisonment and 
permanent disqualification fron. office); Cal. Gov't Code { 1097 (same); Ind. Ann. 
Stat. {  10-3713 ( 1956) (fine, imprisonment, and temporary disenfranchisement and 
ineligibility for office).

: : :  Some statutes might be read to permit such an independent remedy: Iu ~  
Rev. Stat. ch. 102, i 4 (1962) (contracts: “may be" imprisoned or fined and also 
"any office . . . held by any person so convicted shall become vacant, and shall be 
so declared as part of the judgment of the court."); Nn-. Rev. Stat. § 281.220(4) 
(Supp. i 960) (contracts: "any person violating . . . this section, directly or in­
directly, shall forfeit his office" and be subject to fine and imprisonment); N.Y. 
Unconsol. Laws g 8052(2) (McKinney 1961) (interests in parimutuel racing: "a

m
^ 963]  .LEGISLATIVE C

J j clear the meanings of “ fin an aa  

Sv Is  there a finstncial interest in  

fa ’- agrees to a va luat ion  of h is Ian- 

2y  for emergency state loans or < 

r j; scholarship? Perhaps a listing 

lo t io n s ,187 or a  procedure for ex 
? inanow  ju d ic ia l interpretation 

^p roh ib it ion . E vep  where t ie  

ijSvclear, there is a  serious questic 

7 g t  >,-impute such interest to t’ 

3v>tempts to prov ide  a lim ited e 

% ,- fo r a “remote interest,’’ 188 ur 

■liable that a process which wt 

^-customer to receive a state cc 

^deterrent effect; although th< 

'"•jgthe letting o f the contract, the 
djg>feel obligated to the legislator 

prohibitions to this level m ig' 

j^pfethe legislator or w ith the 

r^p 'satis fac tory  solution lies in  a 

j  jffie re  alternative sources of i 
r'lthe •legislator'.1: indirect intt 

'significant in  relation to h is I  
Representation oj Int 

Âgencies. —  T he  same dange 

ftract w ith the state —  ioflue: 

■ competitive advantage due ti

'.knowing ax.d wilful violation . . 
’authority hiving the power . . . 
In:. Because of the supposedly ext 
'(courts have been reluctant to is: 
(sanction, under Incompatible-aln 
■Viuch relief. See, e.g., People ex r 

h  a dependent sanction of re 
;\*eem to be no constitutional or 1 
V criminal sanctions should destr 
^Council, of. tit. supra. note 73, r 
LV,*- • “ •  For a discussion of thest 
l^Rrrour, of. til. supra note 4, at
1 Interest: Inconsistencies and Pal

'81 (2058) ;  Note, supra note is;
” 7 Compare Cal. Gov’t  Cod

.4 (Supp. 2962) . The New York 
the state. N .Y . Pub. Omcrnu L.

“ * Should the entity's inle 
officers and directors, employee: 
broker, subcontractor, supplier,j 
the owners? Compare N .Y. Un 
pp. 2229-30 in/ra.

“ •  Cal. Gov’t  Code S 2091
7 (Supp. 1962), implies that th 

•  cent?—ctinjj corpcrst 
legislator iJ4% .

140 Compare Nev. Rev. Sta: 
no state . . . officer . . . shall 
commission, personal profit, c 
tent with loyal service to tl 
transaction in which the si'tc



1963] L E G IS L A T IV E  C O N F L IC T S  O F  IN T E R E S T

dear th* m ianings of “ finanda l interests” and "directly or indirectly .” lso 

Is there a finanda l interest in  a contract w ith the state when a legislator 

agrees to a valuation of his land in  a condemnation proceeding, or applies 

for emergency state loans or crop a id , or when his son receives a state 

scholarship? Perhaps a listing or general description oi desirable excep­

tions,1ST or a procedure for exempting them, is necessary to assure that 

narrow ju d id a l interpretation of the general terms w ill not dilute the 

prohibition.. Even where the finanda l interest of a  business entity is 

dear, there is a serious question as to the degree of assodation necessary 

to impute such interest to the ind iv idua l legislator.1** California at­

tempts to provide a lim ited exception, afUx disdosure and ratification, 

for a "remote interest,” 139 unless actual influence is shown. I t  is argu­

able that a process which would a llow  a legislator’s tenant, client, or 

customer 1:0 receive a state contract w ithout restrictions lacks sufEdent 

deterrent effect; although the legislator may have had no power over 

the letting 0? the contract, the redpient may well th ink he d id , and may 

feel obligated to the legislator on its account140 Yet extending the harsh 
prohibitions to this level m ight interfere w ith tht professional capadty 

of the legislator or w ith the state’s ease of procurement Perhaps a 

satisfactoiy solution lies in  a mechanism which would except those cases 

where alternative sources of supply are not read ily available and where 

the legislator’s indirect interest is not easily severed or is dea rly  

significant in  relation to his live lihood though remote as to the contract

2 . Representation o\ Interests Adverse to State or Before State 

Agencies. — The same dangers inherent in perm itting legislators to con­

tract w ith the state —  influence-peddling by the legislator or at least a  

competitive advantage due to imagined influences and partia lity  on the

knowing nnd wilful violation . . . shall be cause for removal . . .  by appropriate 
authority having the power . . .  or at tbe suit of the attorney-general”).

Pecau'e of the supposedly exclusive control of each house over members, some 
courts have been reluctant to assert similar powers, which may constitute the sole 
sanction, under incompatible-office statutes, but other courts have rot withheld
such relief. See, e.g., People ex rel. Myers v. Haas, 14s III. App. 183 ( 1903).

If a dependent sanction of removal is within judicial competence, there would 
seem to te no constitutional 01 logical reason why the mere omission of additional 
criminal unctions should destroy that competence. But set Tex. Legislative 
Council, op. cit. supra. note 73, at 48.

For a discussion of these terms in related contexts see Baa Association 
Report, op. at. supra note 4, at 300-03; Kaplan & Lillich, Municipal Conflicts 0/ 
Interest: Inconsistencies and Polchioork Prohibitions, 58 Coluv . L. Rev. 157, 174- 
8r (1038) ;  Note, supra note 133, at 1043-44, 1048-36.

Compare Cal. Gov’t Coot i  1091.3(c ); Mass. Gen. Laws Ann. ch. 368A, 5
4 (Supp. 1963) . Tbe New York statute is iimited to tbe sale of goods or services to
the state. N.Y. Pus. O m ens Law 5 73(3) .

131 Should the entity’s interest be imputed to its salaried and nonsakried 
officers and directors, employees, landlord, tenant, attorney, accountant, Insurance 
broker, subcontractor, supplier, partners, members or relations of any of these or of 
the owners? Compare N .Y. Unoonsol. Laws 5 8053(3) (McKinney 1961) , noted 
pp. 1339-30 infra.

,3* Cai. Gov’t  Code {  1091. Note that Mass. Gen. Laws Ann. ch. : 68A, J
7 (Supp. 1963) , implies that there Is no violation if the legislator's brother owns 
rco^o of a contracting corporation, but there is If tbe brother owns 9%  and the 
legislator i jg % .

140Compare Nev. Rrv. Stat. f 381.330(1) (Supp. i 960) : 
no state . . . officer . . . shall in any manner, directly or indirectly receive any 
commission, personal profit, or compensation of any kind or nature, inconsis­
tent with loyal service to the people, resulting from any contract or other 
transaction In which the state . . .  is in any way interested or affected.
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part of the agency personnel —  also appear when legislators represent 

parties before state agendes. Since historically a legitimate function of 

the legislator has been assistance to his constituents in  their dealings 

w ith  the state government,1*1 use of influence may be impossible to pre­

vent in  these in formal administrative contacts. Thus the lines generally 

have been drawn on the basis of the type of agency involved, the type of 

slate interest, and whether the legislator receives compensation. In  

N ew  Yo rk , for example, the legislator may not receive for services be­

fore a state agency compensation which is contingent on any action by 

that agency.1*2 However, the statute permits fees based on the reason­

able value of the service rendered. New  Yo rk  supplements its ru le  by 

requiring a number of regulatory agendes to maintain a pub lic  record 

of a ll compensated appearances before them.1*2 In  Massachusetts the 

proscription is against receipt of or request for compensation “in  relation 

to a particular matter [a defined term] in  which the commonwealth o r a 

state agency has a direct and substantial finanda l interest other than 

collection of taxes, crim inal fines or penalties, and fees or charges for 

permits or licenses, and corporation fees."14* Nor may the legislator act 

even w ithout compensation as agent or attorney in connection w ith  any  

such matter, nor for anyone prosecuting any da im  against the common­

wealth.1** Thus the legislator appears barred from receiving any fees 

for assistance in  procurement of a contract, for advice on any negotiation 

or d a im , for appearing as a character or expert witness,1*4 or from  a p ­

pearing at all as offidal representative of a party unless the state's in ­

terest is slight, except that the legislator-lawyer’s tax and c rim ina l 

practice remain intact, as well as his routine processing of license app lic a­

tions.1*7 Such exceptions, espedally when valuable interests are in ­

volved and abuses like ly  —  for example, in procurement of rad n g  and 

liquor licenses1** —  would seem to dilute seriously the purpose of the 

general rule, both because of the adverse positions of the legislator and 

the state government and because of the opportunity for or appearance 

of influence or p rrtia lity in the course of prosecution or settlement.

Massachusetts complements the penalties against legislators w ith  sanc­

tions directed at would-be dients to deter them from h ir ing  legislators 

w ith  a view to using thd r supposed influence. The statute penalizes one

141 Set Bax Association Retort, of. dl. iupra note 4. *t 16. A legislator 
opposed to tbe new Massachusetts act reportedly objected that legislators “with a 
beart" would no longer be able to convince department beads and the "administra­
tion and finance people" to give constituents 30-day jobs in state agendes, or 
to intercede with the motor vehicle registry for a father of five who faces license 
s.’.'pension but netds his car for work. Boston Herald, Jan. 30, 1963, p. 29, cols. 
3-6.

N.Y. Pub. Orrrauis Law { 73(a).
,4S N.Y. Executive Law { :66. Texas, which does not prohibit appearances of 

any kind, requires full public disdosure of compensated appearances before or con­
tacts with all agendes, unless solely to obtain information with no attempt to in­
fluence action. Tex. Pen. Code art. 183—a (Supp. 196a)'.

144 Mass. Gen. Laws Ann. cb. 368A, } 4 (Supp. 196a).
1411 4(c). Compart 18 U.S.C. i aos (Supp. IV, 1963) .
144 Un!«* testifying under oath. Mass. Gen. Laws Ann. ch. a68A, f 4 (Supp. 

196a). Kv. Rev. Stat. {  61.096(3) (196a) specifically covers expert witness ap­
pearances.

141 See Mass. Comro'n, iupra note 93, at 16-17. OLber exceptions are set out 
in J 4.

144 See N.J. Retort, of. dl. supra note 137, at 18.
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who know ing ly directly or indirectly gives, promises, or offers compensa­

tion in cases in  which the legislator cannot legally receive it ,149 but it 

does not punish a client whose legislative agent or attorney is acting 
gratuitously.

Few dear generalizations can be made about the legislator’s agency- 

appearance problem . Probably in  some of the smaller states in which 

state agency practice is a significant part of the legislator-lawyer’s 

practice, a major readjustment would be necessary in the legislative per­

sonnel or in  their professional practices to secure the desired prophylaxis. 

In  a few of these states such an upheaval m ight in  fact be desirable, not 

only as a prophylactic but as a curative measure.

In  delineating the “particular matters" concerning which the legislator 

may not act as agent or receive compensation, the Massachusetts act 

spedfically exdudes any legislative enactment.110 Thus a legislator may 

act as consultant or adviser to a person or firm  seeking legislative action, 

or even to a lobbyist, so long as he could not be proved to have been in ­

fluenced in  his own action as legislator by the fee received.181 In  ad­

dition, if  the state has no “substantial finanda l interest" in a matter be­

fore a legislative committee or if  the committee is concerned w ith 

“general legislation,” a legislator m ay appear as attorney for a witness 

called before that committee. These two types of activity are dis­

approved by most “codes of ethics” applicable to legislators,152 but they 

are sufhdently well defined for application of crim inal penalties, and 

there appear to be no strong reasons for exdud ing them from general 

prophylactic measures.

In  controlling noncontractual legislator-state contacts, it  must be 

noted that the legislator may be involved as a p r indpa l in  any activity 

subject to state regulation. Appearances as p r indpa l before an agency 

or-against the state would present at least as much appearance, tempta­

tion, and risk of undue influence and unfa ir advantage as do representa­

tive appearances. Yet a total prohib ition on legislators’ appearances 

would seem unwarranted. Although legislators m ight be prohibited from 

seeking licenses or franchises for new businesses, espedally when these 

are scarce and therefore valuable, they probably should be permitted to 

appear as prindpals to maintain th d r status quo. A ll land condem­

nations involv ing legislators could be preceded by fu ll court proceedings 

with the burden on the legislator to show value over the assessment. 

As for. legislators’ personal in ju ry  or other da im s, either a fu ll litigation 

requirement or a provision suspending the running of the statute of 

lim itations until the end of the legislator’s term m ight provide a  just 
solution

Two ither devices for coping witL problems of legislators’ interests 

should l e considered. Where egregious misbehavior is like ly , whole 

areas o( activity m ight be preduded to legislators. In  New Yo rk , for 

example, legislators may not hold licenses from tbe radng commission 

or hav* any interest in , be an employee or officer of, or sell any goods or 

services <) parimutuel radng  licensees, firms licensed to do business at
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racetracks, or lessors of tracks.183 California prohibits legislators from 

accepting “any commission for the placement of insurance on behalf of 

the State.” 184 Another mode of attack has been to require general dis­

closure. New  Y o rk  and Texas require, as formerly did Massachusetts, 

f iling  w ith the secretary of state of a statement of interest in  regulated 

activities. The New  Y o rk  and Massachusetts formulations cover only 

finanda l interests exceeding ten thousand dollars in  value, and ex­

p lic it ly  make these disdosures public .185 The scope of the Texas reports 

is w ide r; it  includes officers, agents, members, and controlling owners 

of any corporation, firm , partnership, or other business entity, but public 

access or release is not specifically required.138 The Massachusetts 

Special Commission on Code of E th ics157 rejected general disdosure 

as "unnecessary” and recommended that it be required on ly where “it 

is meaningful and essential.” However, the information developed from 

general mandatory disdosure would be a useful tool in  the enforcement 

of many of the conflict-of-interest rules and would, espedally under the 

former Massachusetts version which induded “any business entity which 

does business w ith the commonwealth,” provide contracting agendes 

with a list of possibly ine lig ib le firms.

C. Enforcement of a "Code of Ethics”

There exist other serious violations of corflict-of-int*rest standards 

which m ight lend themselves to crim inal sanctions, but which no state 

has sern fit to outlaw .18® In  this area foreknowledge, intent, and ap­

pearance; may be determinative, and may in turn depend on the exist­

ence of some warning or on the pub lic’s rising ethical expectations. 

Thus the reaction of several states has been to provide a nonjudic ial, 

nonpenal mechanism for communicating such warnings and reflecting 

such varying expectations, usually in the form of a "code of ethics.” 100 

The codes of ethics set forth general rules proscribing "substantial con­

flicts” and enumerate standards in  more specific areas of concern such as 

independence of judgment, use of confidential information, favoritism, 

unwarranted privileges and exemptions, actions creating pub lic sus- 

p idon  of violations of trust, gifts, interested voting, and receipt of 

compensation for official servic s .

The tasK of interpreting, apply ing and expanding this groundwork 

for legislative ethics is difficult and politically sensitive; independence

1,1 N.Y. Unconsol. Laws { 8053(3) (McKinney 196: ) .
1,4 Cal. Gov't Code 5 looo.t.
U*N.Y. Pot. Ottjcws Law { 74(J); M ut. Acts »nd Resolves 1961, ch. 610, 

t x(4) ( j ) • Tbe Utter was greatly weakened even before its repeal In : 96s when 
the attorney general found the following statement sufficient:

In compliance with (this section] . . .  I herewith file my name with you,
being subject to Jurisdiction by state regulatory agencies.

Letter From Moss. Attorney General to Moss. Secretary of State, Nov. 30, 1961.
‘“ Ttx. Rev. Civ. Stat. art. 6353-9, !  3(b) (Supp. 1958) .

Moss. Comm'n, op. at. supra note 93, at u .' “ For ex*mp!f, voting when there U t direct, ub;Ur.tial fir.er.de! interest is 
tbe outcome. Sanctions here may present constitutional questions of privilege.

'** Except perhaps Nev. Rev. Stat. f 381.330( 1) (Supp. >960), quoted note wo 
jiipra, which might be construed to cover a wide range of ethical improprieties.

**° E.g., Mass. Gen. Laws Ann. ch. s68A, ( 33 (Supp. 1963) :  M inn. Stat. ii 
3-83-.9J ( 1961) ;  N.Y. Pun. Otyicerj Law $ 74; Tex. Rev, Civ. Stat. art. 6353- 
9 (Supp. 1958).
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and objectivity are the prime requisites of the agency responsible for 
this task. Therefore th* choice by many states of legislative committees 
to perform these functions 101 could hardly have been expected to pro­
duce satisfactory resuits.182 Regularized intramural enforcement of 
statutory restrictions would suffer from the same inadequacies as do in­
tramural sanctions on an ad hoc basis. Just as the criminal provisions 
It .ieck the legislature place the initiative in the hands of the executive 
and thr. remedy in those of the judiciary, the implementing mechanism 
of the code of ethics should be located outside the legislature. No exist­
ing institution seems satisfactory, however, for executing the subtle 
mandates of such a code. Perhaps a special government agency, such as 
a Legislative Ethics Commission, should be established by the legislature 
and then severed from further control.183 Appointment of members 
should be ou a nonpartisan, nonrepresentative basis, but it would seem 
desirable that the attorney general be a member ex officio and that the 
governor have an appointee. Other appointing parties might include the 
legislative majority and minority leaders, the state bar association, the 
judicial conference, deans of law schools, presidents of universities, the 
labor council, and the chamber of commerce. Insofar as possible the 
appointees should be persons with sufficient independence and prestige 
in the community to make decisions without regard to the identity or 
power of those affected.181 In addition the attorney general might in: 
stitute the practice of giving formal opinions at the request of a legisla­
tor applying the code standards to actual or hypothetical facts. While 
the contents of such opinions should be made public, the identity of 
the addressee could be kept confidential on request. The Commission 
then could undertake promulgation of a general regulation or of a 
specific opinion based on its investigation of the topic to supplement or 
modify the opinion of the attorney general. It might also institute a

1,1 E . M u m , Sr.vr. f  3.89 (19 6 1); N .Y . Sen. Res. i j x ,  M arch 30,1954.
Com pare the results in Massachusetts and N ew  Y o rk , both states with 

legislature-enforced codes, pp. >313-13 supra.
It follows from the discussion of the absence of restraints on judicial powers, 

pp. >314-15 supra, that there is no insuperable constitutional objection to the legisla­
ture's investing power in nonlegisiative agencies to control the relationship between 
each member's of&dal and private activities. T he legislative committee which co n ­
sidered the problem in N ew  Y o rk  assumed that "disciplinary action or even review  
or referring would necessarily involve the question of 'qualification.'"  N .Y . 
R ep ort, o f .  a t .  supra note 98, at 16. The Texas attorney general was of the oppo­
site opinion, suggesting an independent agency to receive complaints, hold hearings, 
and refer conclusions to the legislature for final action to be taken within thirty 
days, after which the complaint and evaluation wouid be made pubb'c. T e x .  
L e g is la tiv e  C o u n c il, op. cit. supra note 73, at 53. Tbe Legislative Council's report, 
while noting the N ew  Y o rk  position ; t  length, concluded only that "th e  possibility 
that the valid ity  o f  such an agency might be questioned on constitutional grounds 
does exist.”  Id. at 54. It is notew orthy that a comprehensive statute with an in­
dependent agency has been introduced in Minnesota, which has bad a legislative 
ethics committee since 1961. A  Bill for an A ct Relating to Public Service Ethics, 
in Letter From  Minn. Assistant A ttorney General to the H arvard L a w  Review, 
M arch 9, 1963, M oreover, in Nt v Jersey a b ill with an independent agency has 
passed the assembly at least twice. Assembly No. 3 (i960 ), Assembly N o . r 
<1961).

144 Com pare Massachusetts special commission (M ass. Acts and Resolves iq6r, 
ch. 610, ( 3 ); proposed Louisiana commission (La. Legislative Council, Jolt.; 
Resolution to Amend Article X I X , at H -15 , in Letter From La. Reorganizations! 
Study Commission to the H arvard L aw  R eview , Feb. >3, 19 6 1); proposed M inne­
sota commission ( supra note 163).
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general study of a range of problems and publish general regulations 
when needed. The final duty of the Commission would be to assess 
asserted violations of the cods and to invoke sanctions against violators. 
If the Commission had sufficient prestige, if its pronouncements were 
adequately publicized, and if its decisions did Dot adopt unrealistic stand­
ards, then the mere publication of a finding that a particular legislator 
had committed, or continued 10 commit, a violation might be enough of 
a sanction to deter offender:, .An additional sanction would lie in the 
Commission’s implied power to make recommendations of suitable action 
in the legislature —  disqualification, censure, or removal. In some cases 
it might be necessary or desirable to give the Commission the power to 
issue orders enforceable by injunction in the courts. In cases of par­
ticularly pernicious conflicts —  not susceptible of remedy b y  publicity 
or injunction —  a more potent sanction might be necessary. B y  analogy 
to the device employed by certain other governmental agencies les the 
Commission might be empowered to promulga-e specific regulations 
which would become assimilated into the criminal provisions of the act. 
The criminal sanctions could be designed to take effect after a  specified 
time absent disapproving action by a two-third* vote of the legislature.180 
Thus, for example, if the Commission found that the sale by  legislators 
of insurance to contractors on state highway projects was unt other­
wise proscribed but that such sales invariably tended to invite serious 
abuses and to produce an unsavory public appearance then it might 
prohibit such sales generally by placing them in the special category. 
After the failure of the legislature to veto the criminality recommenda­
tion, any violator would be subject to the statutory penalties for any 
such sale.

The suggested commission is merely one possible method o f formally 
placing the initiative and responsibility for policing legislative ethics 
outside the legislature. It would take advantage of a temporary peak 
in the legislature’s reforming spirit by permanently entrusting this 
spirit to a body less likely to let it die. Tt would allow the li .pslators 
themselves to set out the basic topics of concern, and the nonlegislators 
to apply them flexibly and usefully, providing a dearer guide to be­
havior and a deterrent to misbehavior. It may be that no legislature 
would institute such a system without provocation, but such provocation 
in state politics is not unknown.187

See t>ecurities A ct of 1933, 48 S U t. 85 (1933)1 as amended, 15 U .S .C . i  77*
(«9S8); 48 Stat. 87 (1933). as amended, 15 UJS.C. 5 77 y y y  (1958).

188 Com pare 28 U .S.C. J 3072 (1958)' (method o f  adopting rules o f  procedure*
in federal courts).

187 For es-ample, passage of the Massachusetts conflict-of-interest la w , covering 
both state and local legislators, was attributed to "a  clamor in the tow n s fo r a  
cleanup of corruption and conflict of interest.”  Boston Herald, Feb. r ,  >963, p . 7 i 
coL 7.
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MEMORANDUM
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TO: Alaska L e g i s lature— Special Joint Committee on Legislative Reform

FROM: Ken Wonstolen, Esq., consultant to NCL'L

Candace Romig, Staff Associate, NCSL

DATE: March 15', 1983

RE: Legislative Ethics

This mem o r a n d u m  is organized as follows:

I. Background
— NCSL assistance 

— purpose of memo .

II. Introduction and Overview 

— public trust doctrine 
— appearance of impropriety 

— practical code of ethics

• public pressure/Attorney General's Opinion 

• • policy rationale

— Alaska situation

VII. Control Mechanisms 
— elective proce s 

— public exposure 

— partisanship 

— executive br?.nch 
— judiciary

— legislative commission

• Intramural

• independent

IV. Selected Issues 

— personal gain 

— conflict of interest

• nature of duty
• disclosure and abstinence

• disclosure and excuse 

— voting/vested interest 

— state loans



— state contracts 
— a g e n c y  appearances

V. Legislative Guidance 
— courses of action

• legislative ethics bill

• comprehensive legislation

• interim study 

— policy questions

I. Background

N CS L  has been commissioned to assist the Committee in its d e l i b e r a­

tions. Three general areas have b e e n  identified for study: Legislative

rules and procedures; the legislative budget process; and legislative 
ethics. Ethics have been identified as the area of most immediate and 

pressing concern, and this memo is part of NCSL's response. The purpose 

of this memo is to stimulate the thinking of interested legislators and 

staff and provide a vehicle for discussion by and guidance from the c o m­

mittee. NCSL is also preparing a detailed analysis that reviews current 

legislative initiatives on ethics vis-a-vis other state and model codes. 
In addition, NCSL staff will visit Alaska during the wee k  of March 21 to 

communicate directly wi t h  the Committee, as well as other I n t e r e s t e d  

legislators and staff. The Committee's discussion of this m e m o randum on 

M a r c h  21 and a subsequent working session with Alaska legislative staff 

on March 22 are designed to result in a specific ethics proposal.

II. Introduction and O v erview

Both the American political tradition and Alaska's statutes hold 
that "public office is a public trust" (see footnote //I) in which in­

dependent judgement must be exercised to further the public welfare.

The United States Supreme Court has recognized as fundamental the right 

to he governed by representatives whose judgements are untrammelled by 

considerations of personal gain. (See footnote It2)

This trust responsibility is imposed on legislators not just to 
safeguard the public welfare, but also to m a i n t a i n  public confidence in 

the system of government. Instances of corruption, influence peddling 

and personal gain-seeking undermine public faith in institutions. This 
means that even the appearance of impropriety and the "danger of con­

flict or interest" (see footnote it3) must be avoided. Le g i s l a t o r s  a re 
held to a high standard, commensurate with their positions of influence 

and responsibility.

Recognizing these basic tenets, the next step is to devise and im­

plement a practical code of ethics to govern day-to-day legislative a f­

fairs. This is a difficult and complex task. The goal should be to 

develop a set of guiding princip3.es, supplemented by specific rules for 

recurring, clearly-defined situations. This must be coupled with a p r o­

cess whereby these principles and rules may I extended to novel situa­

tions. Finally, provision must be made for enforcement.

The Alaska legislature .as engaged this challenge. Cases of actual 

or perceived misconduct have led to public pressure for reform. The



Attorney General has issued an opinion indicating the applicability of 

common law standards absent statutocy controls. Since the co.ainon law is 

lot well settled on the majority of ethical issues, confusion and u n c e r­

tainty persist. The common law does have a role to play in guiding the 

practical application of statutory ethics, however. Almost all statutes 

acquire a judicial gloss over time, whereby the common law is created or 

supplemented. The advisory opinions of an enforcement body would be a 

valuable "common law" adjunct to an ethical statute.

Nevertheless, legislative enactment of an ethical code is a worthy 

goal. It would provide more definitive guidance than the common law. 

Public desires for reform would be accommodated. Most importantly, a 

process would be established for applying, extending and enforcing e t h i­

cal provisions.

Alaska's special situation must be kept in mind in developing such 
legislation. That is, the state has a relatively small population and 

pool of potential legislators. The legislature itsel-f is a compact 

body. Further, members are part-time legislators, retaining their v a r­

ied outside business interests. Finally, state government is heavily 

involved in A l a s h :,.'s economy. These factors call for sensitivity to the 

possibility of discouraging the pursuit of political office by capable, 

commercially active citizens.

III. Control M e c h a n i s m s

The fundamental control over legislative conduct is, of course, the 

elective process. Ironically, the elective process may also generate 

those personal obligations which tend to create potential conflicts. In 

addition, state legislative elections are more likely to turn on local 

issues or party affiliation than on subtle questions of ethics. Th e r e­
fore, the elective process is.an unreliable and unpredictable control 

mechanism.

Associated with the elective process is the effect of thus light of 

publicity. Its power is dependent on open processes, active ciedia and 

Interested citizens. Alaska has disclosure requirements for certain 

public off?;ials, i n c l u d i n g  legislators (see footnote #4). It has also 

made provision for public notice and participation in Lts legislative 

processes. Any ethical control method adopted by the legislature must 
balance individual rights to privacy against the public right to know.

It has also be e n  suggested that partisan considerations m ay operate 

as a control over legislative ethics. While it is'true that disclosure 

of ethical violations might occur due to partisan motiver there are 

objections to relying on partisanship as an ethical control. First, 

there may be a temptation to use knowledge of a violation for partisan 

advantage, rather than disclosing the problem. Second, considerations 

of comity dictate against reliance on a mech a n i s m  which would tend to 

exacerbate partisan divisions. Finally, public a ccountability is 

minimal.

The executive branch may also exert some control over legislative 
ethics. The Attorney General is currently occupying the field. He a s­

serts the right to advise on ethical issues and bring legal actions for 

ethical violations. The Governor might, by executive order, e s tablish

-  3  -



■ichic.il parameters for agency actions, including dealings with l e g isla­
tors. Conversely, the legislature m ay exert its authority over e x e c u­

tive branch ethics by enacting a statute.

Courts are probably the ultimate arbiters of legislative ethics.

For constitutional reasons (see footnote -"5) plus a disinclination to 

deal with "political questions", courts play this role with reluctance. 

However, legal precedent indicates that legislative authority over in­

tramural affairs m a y  be limited by the public trust'doctrine. (See 

footnote 06.) Nevertheless, statutory guidance is important to the 

judicial process as well.

Courts are less likely to assert jurisdiction over legislative 
ethics in the presence of some formal control mechanism established by 

statute. There is a natural desire to preserve legislative auto n o m y  in 

this regard. The legislature has the constitutional a u thority to judge 

its members, and peer review is an accepted means of establishing e t h i­

cal standards in many professions. An internal policing body may be 

taken more seriously by legislative members and has eertain advantages 

in the advisory or consultative process involved in ambiguous or unclear 

ethical situations. However, exercising this prerogative is unlikely to 

assuage judicial or public concerns over legislative ethics. Practical 
difficulties are raised as to majority, minority and factional represen­

tation, as well as the small pool of legislators available. P a r t i s a n­

ship would be a troubling element. Finally, the record of such in- 

tramurrl bodies Is mixed. (See footnote 07.)

An independent legislative ethics commission is a concept worthy of 

consideration. It would have enhanced credibility vis-a-vis the other 

branches of government, the media and the public. It would mini m i z e  -,he 

practical and partisan concerns raised by intramural bodies. And, it 
would isolate the ethical arena from the vagaries of legislative a t t e n­

tion. Members of such an independent commission might include former 

legislators, retired judges, university deans and corporate directors. 

The Attorney General might be an ex-officio member. Appointments might 

be made by the majority and minority leadership of each house, as well 

as the Governor, State Bar Association and Chamber of Commerce.

IV, Selected Issues

Whatever the control m e chanism adopted, substantive statutory 

guidance will be essential. Several major issues will be considered 

here. Additional points will be covered in NCSL's detailed comparative 

analysis.

Ethical concerns may, perhaps, be summed up by two basic prose ip- 
tions. First, public office should not be used for personal gain. This 

i n c’udes such violations as accepting bribes or kickbacks, exerting im­

proper influence, using or disclosing confidential information; and 

using state property for personal purposes. Second, office holders 

should not conduct onr«ide business which conflicts with Che conscien- 

cious performance of duties or the independent exercise of judgment. 

Conflict of interest implies an interest which is present and personal, 

and not shared by the general community. It includes the n otion of 

vested interest, as well as the notion of division of loyalty.



Disclosure and abstinence are the proper courses of action regard­

ing conflicts of interest. A  higher duty is imposed, however. L e g i s l a­

tors are elected to exercise their judgment on matters of public concern 

and should strive to conduct their outside business so as to minimize 

conflict situations (see footnote #8). Indeed, a legislator may not 

receive a personal benefit by declaring a conflict, abstaining and let­

ting a "disinterested colleague" make the decision. (See footnote 0 9 .)

This raises a concern relating to the current Alaska practice of 

allowing a single vote to prevent a legislator from abstaining on a 

decision after declaring a conflict. The possibilities for collusion 

and abuse are apparent. It is unlikely that the common law would excuse 

an ethical violation on this basis. Similarly, full disclosure and a 
sworn statement that independent judgment will be exercised may be in­

sufficient to excuse a conflict. Quorum considerations are the only 

justification for such practices. They should be used with restraint 

and should be specifically covered in a statute.

The Attorney General's opinion raises three specific issues. One 
relates to the notion of vested interest. That is, a legislator may 

vote on a tofl.1 by which he benefits, as long as the benefit is not 

peculiarly personal. If the legislator is one of a small class of 

beneficiaries or if the bill affects a venture with which he Is c o m m e r­

cially connected, he must abstain.

A second issue relates to state loans to legislators.. Here the 

relevant factors involve the size, availability and discretionary aspect 

of the loan in question. Loans with standard criteria as to qual i f i c a­

tion, amount, security and repayment, and general availability, are a c­

ceptable. Large commercial loans involving discretion in determining 

creditworthiness, terms and administration, and which are of limited 
availability, are more problematic.

A third issue relates to legislators contracting with the state.
The Attorney General finds the common law to prohibit such contracts,

with limited exceptions (see footnote 0 10). Some states allow 

legislatur/state contracts which are "de minimus" (small in va l u e  or 

legislator has fractional interest). Others allow competitive c o n t r a c t­

ing. The latter exception is problematic, raising concerns over improp­

er influence, use of confidential information and d i s c retion in the 

awarding and a dministration of such contracts. The course of action 

most consistent with the duty of legislators to avoid even the a p­

pearance of conflict would be a prohibition.

A final issue, not raised by the Attorney General's opinion, re­

lates to legislator appearances before state agencies. While it is a 

traditional legislative function to intercede with stats bureaucracies 

on behalf of constituents, this must be distinguished from appearing as 

a principal or in a representative capacity. Some staces al l o w  a p­
pearance as a principal to maintain the status quo regarding a business 

interest, but not to obtain a new franchise. Some c l l o w  representation 

of a client, .-wen for compensation, if such c o m pensation is disclosed 

and is P'M: contingent on the agency action. Public perceptions should 

be considered in this regard.



V . Legislative G u i d a n c e

Three courses of action are suggested for legislative 

consideration:

o Enact a legislative ethicc bill during the 1983 session. 

NCSL assistance, including this memo and a detailed 
c omparative analysis, as well as on-site consultation 

is being provided under NCSL's contract wi t h  the Committee. 

Senator Fischer has prepared a working draft which could for m  

the basis of a bill.

• Enact a companion bill for other state officers and 

employees, or a comprehensive statute covering all public 

officials. RB 20 (by Rep. Miller, et al) could serve as the 

basis for a comprehensive approach.

• Defer a c t i o n  on one or both of the above areas (legisla­

tors/other public officials) until the next session and 
conduct a d d itional study during the interim. Such an 

interim study could be organized and staffed by NCSL as a 

follow-on to its existing contract, consistent with its 
commission to assist the enhancement of Alaska's l e g isla­

tive process.

If immediate a c t i o n  is chosen as a course of action, legislative 

guidance would be useful on a number of specific policy areas:

• What kin d  of control mech a n i s m  or policing body is 

preferred?

— intramural/independent 

— publicity of proceedings, remedies 

— advisory/enforrcement function

• How b r o adly or narrowly should conflict of interest 

be construed?

— nature of duty 
— role of disclosure

— excuses: collegial; sworn statement; q u o r u m  issues

— -ested interests: peculiar benefit; degree of

connection

• How should state loans be dealt with in legislation?

— specific consideration of existing programs.

- - general principles/advisory opinions

• H ow should legislator contracts with the state be 

handled?

— prohibition/allowance

— exceptions: dn minimus; only source; common goods

— competitive processes: role of disclosure

• To what extent should legislator appearances before 

state agences be regulated?

— for constituents



— as principal 

— as client

« What additional or related ethical issues should be 

addressed?
— lobbyist controls 

— open meetings 
• — campaign finance

These areas all call for the exercise of legislative p olicy judg­
ment, in the light of the ethical principles and concerns raised in this 

memo. Specific guidance will be essential to staff in drafting 

legislation.

-  7  -



FOOTNOTES

I'. AS 39. 50.010 (b)(1)

2. Tool Co. v. N o r r i s , 69 U.S. 45, 54-55 (1865)

3. AS 39.50.010 (b)(1)

4. AS 39.50.030

5. Alaska Constitution Article II, Section 12

6. U.S. v. Ballin, 144 U.S. 1, 5 (1892); ct. U.S. v. Smith 286 U.S. 6 

(1932)

7. See 76 Harv. L aw Rev. 1209 (1963)

8. See AG Opinion pp. 37-38

9. See A G  Opinion p.2

10. See footnote 14, p. 26 of AG Opinion
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O U T L I N E  OF M A I N  F E A TURES  AND P O L I C Y  C O N S I D E R A T I O N S  F O R  
P R O P O S E D  C O N F L I C T  O F  I N T E R E S T / E T H I C S  L E G I S L A T I O N

J s
1. P r o h i b i t e d  Con duct
2. D i s c l o s u r e
\  E t h i c s  A g e n c y

1. P R O H I B I T E D  C O N D U C T

In general, a c o n f l i c t  of inter e s t  e x i s t s  if a p u b l i c  o f f i c i a l  
m u s t  take offi c i a l  a c t i o n  w h i c h  w o u l d  b e n e f i c i a l l y  or d e t r i m e n t a l l y  
af f e c t  a business, prop erty, contract, ventu re, o r  t r a n s a c t i o n  in w h i c h  
the p u b l i c  o f f i c i a l  has a financial  interest, or for w h i c h  h e  acts as 
legal counsel, advisor, consultant, agent, or represent ative. F i n a n c i a l  
interests w h i c h  c reate a c o n flict of interests are prohibited, u n l e s s  the 
fi n a n c i a l  i n t erest is so small or so r e m o v e d  f r o m  the impact of o f f i c i a l  
a c t i o n  that a r e a s o n a b l e  p e r s o n ' s  offic i a l  a c t i o n  c o u l d  n o t  be i n f l u e n c e d  
b y  the f i n a n c i a l  interest.

W H A T  IS S P E C I F I C A L L Y  P RO HIBITED? (Amend AS 39.50.090)

1. C o n t rac ts w i t h  state (or local) gov't i n v o l v i n g  an a g ency t h a t  co uld
be i n f l u e n c e d  b y  person, i n c l u d i n g  sole so urce c o n t racts and y  
in c l u d i n g  contr a c t s  v / i n  twelve m o n t h s  of termi n a t i o n

2. R e p r e s e n t a t i o n  for c o m p e n s a t i o n  b e f o r e  go v't agencies
E x c e p t i o n  for r e p r e s & n t a t i o n  in courts (or q u a s i - j u d i c i a l  
agencies) w h e r e  the o p p o s i n g  p a r t y  is n o t  a g ov't a gency

3. A s s i s t i n g  a p e r s o n  or b u s iness for compensation, w i t h i n  twelve
m o n t h s  of termination, on any m a t t e r  u p o n  w h i c h  the p u b l i c  
o f f i c i a l  t o o k  action.

4. R e c e i v i n g  state loans
E x c e p t  land lottery, student loans, h o u s i n g  loans

5. Use of gov't pr operty, equipment, or s ervices for n o n - g o v ' t  purpos es
unless r e i m b u r s e m e n t  s y s t e m  e s t a b l i s h e d  (i.e. x e r o x  copies)

6. R e c e i p t  (or s o l icitati on) of gifts from p e r s o n s  who deal wit*- the
state, i n c l u d i n g  di scounts or o t h e r  b e n e f i t s  w h i c h  c o u l d  be 
u s e d  to a d v a n t a g e  b y  the state.

7. S u b s t a n t i a l  f i n a n c i a l  dealings b e t w e e n  e m p l o y e e s  and supervisors,
b e t w e e n  r e p r e s e n t a t i v e s  f r o m  d i f f e r e n t  b r a n c h e s  of gov't,

8. Use of c o n f i d e n t i a l  i n f o r m a t i o n  for n o n - g o v ' t  purposes

9. N e p o t i s m

10. F i n a n c i a l  i n t erest in a b u s ine ss i n d u s t r y  r e g u l a t e d  or i n f l u e n c e d
by the p u b l i c  o f f i c i a l

11. A c t i o n  that m a y  a ffect any investment, p r o p e r t y  or other
f i n a n c i a l  m a t t e r  • .
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D I S C L O S U R E

a. D I S C L O S U R E  OF C O N F L I C T

D i s c l o s u r e  m u s t  be m a d e  to: supervisor, legislature, court, or m u n i c i p a l
assembly, as a p propriate , and e ither (1) immediately  e l i m i n a t e  the 
c o n f l i c t  (i.e. d ivest interest), or (2) r e f r a i n  f r o m  taking any a c t i o n  
that creates an a p p e a r a n c e  of conflict, including d e l e g a t i n g  
r e s p o n s i b i l i t y  for the decision, and i m m e d i a t e l y  seek a d v i s o r y  o p i n i o n  
f r o m  ethics agency. •

b. F I N A N C I A L  D I S C L O S U R E

W H O  D O E S  IT A P P L Y  TO? (Amend AS 3 9 . 5 0.020 and 200)

In a d d i t i o n  to the p e r s o n s  c o v ered b y  AS 39.50, 
c o n s i d e r a t i o n  should b e  g i v e n  to r e q u i r i n g  t h e •f o l l o w i n g  
p e r s o n s  to file d i s c l o s u r e  sta tements w i t h  the a p p r o p r i a t e  
e thics agency: v "E thics

A g e n c y

A P O C

A P O C  or . 
L e g i s l a t i v e  
E thics 
C o m m i t t e e

A P O C  or 
S u p r e m e  Court/ 
J u d i c i a l  
C o u n c i l  or 
J u d i c i a l  Qual. Comm.

E x e c u t i v e  Branch: .
A l l  employees above S a l a r y  Range 
plus other e m p loyee classi f i c a t i o n s  by r e g u l a t i o n  
plus all n o m i n e e s  for a p p o i n t e d  positions to boards, 

commissions, d e p a r t m e n t  and d i v ision head s

L e g i s l a t i v e  Branch:
Emplo y e e s  of an a gency of the L e g i s l a t u r e  above 

R ange
plus i ndivi dual and c o m m i t t e e  L e g i s l a t i v e  staff above

R a n g e  ______
plus other employees by r e g u l a t i o n  or ru le

J u d i c i a l  Branch:
A d m i n i s t r a t i v e  p e r s o n n e l  above Range 
plus other em ployees by r e g u l a t i o n  or rule

A P O C  or .
M u n i c i p a l
A s s e m b l y

M u n i c i p a l  Bodies: L o w e r  r a n k i n g  employees

H O W
AS 39.50.03 0)

C O M P L E X  M U S T  F I N A N C I A L  D I S C L O S U R E BE? (Amend

In a d d i t i o n  to the i n f o r m a t i o n  r e q u i r e d  by AS 39.50.030, 
c o n s i d e r a t i o n  s h o u l d  b e  given to r e q u i r i n g  d i s c l o s u r e  of the f o l l o w i n g  
i n f o r m a t i o n  w h i c h  is r e q u i r e d  to be d i s c l o s e d  in some states: '

F e d e r a l  Income T a x  Returns •
A n y  g i f t  r e c e i v e d  or given g r e a t e r  than $100 
A l l  trusts of w h i c h  p e r s o n  is a trustee 
T r a n s a c t i o n s  w i t h  emplo yees or supervi sors



'' 3. ETHICS A G E N C Y

A l l  p u b l i c  e m p l oyee s are a n s w e r a b l e  to an ethics agency, even
if they w e r e  n o t  r e q u i r e d  to file f i n a ncial disclosure- statements.

W H A T  IS T H E  F U N C T I O N  OF THE ETHICS A G EN CY?

A d v i s o r y  opinions  - to p u b l i c  officials, employ ees and
to m e m b e r s  of the p ublic• 4 • •' .

H a n d l e  compl a i n t s  - f r o m  p u b l i c  officials, e m p l oyees and 'J. ' :
f r o m  m e m b e r s  of the p ublic

P r e l i m i n a r y  Inquiry: p r e l i m i n a r y  f a c t u a l  d e t e r m i n a t i o n  b y  staff  o f :‘
the a g e n c y  as • to w h e t h e r  there is any r e a s o n a b l e  
p o s s i b i l i t y  to b e l i e v e  the facts m a y  b e  true 

-and- a p r e l i m i n a r y  legal d e t e r m i n a t i o n  as to w h e t h e r  t h e -  
a l l e g e d  facts, if true, w o u l d  c o n s t i t u t e  a violation. ■ 

-if e i t h e r  can b e  a n s w e r e d  in the neg ative, the m a t t e r
w i l l  r e m a i n  c o n f i d e n t i a l  ;

-if b o t h  can be a n s w e r e d  yes: • ••' V->.

Investigation: as e x t e n s i v e  as n e c e s s a r y  to a l l o w  the c o m m i t t e e  t o -
d e t e r m i n e  w h e t h e r  f u r t h e r  a g e n c y  a c t i o n  is needed.

*
Hearing: to d e t e r m i n e  facts, m a k e  legal c o n c l u s i o n s  and, if

n e c e s s a r y ,  impose sa nctions u n d e r  an a p p r o p r i a t e  
s t a n d a r d  of proof, and t h r o u g h  d e f i n e d  procedures.

W H A T  A R E  T H E  P OWERS O F  THE ETHICS A G E N C Y ?  ,

I n v e s t i g a t i v e  powers:

Sa n c t i o n s  available:

- s ubpoena
- c ontempt sanctions
- note: l e g i s l a t i v e  i m m u n i t y  problems m a y

m a y  exists unless the ethics a g e n c y  is 
w i t h i n  the l e g i s l a t u r e

- note: t e s t i m o n i a l  i m m u n i t y  pr oblems exist

- contracts v o i d a b l e
- p r iv ate or p u b l i c  r e p r i m a n d
- l egislati ve c e nsure (take away privileges)
- l e g i s l a t i v e  e x p u l s i o n
- termin a t i o n  of e m p l o y m e n t
- levy fines
- for fei t u r e  of gifts to the state
- order r e stit ution, e n f o r c e a b l e  in court
- s u spend sanct i o n s  on c e r t a i n ^ c o n d i t i o n s
- r e c o m m e n d  p r o s e c u t i o n
- r e c o m m e n d  s a n c t i o n  t r , e m p l o y e r / l e g i s l a t u r e /

court



TO: Joint Special Committee on Legislative Reform

FROM: Connie Halford, Concerned Citizen

SUBJECT: Make-up of proposed committee'

DATE: March 28, 1983

T he legislature has the opportunity to show some leadership and 

hel p  to alleviate the conflict of interest problem that exists, not just 

for legislators themselves, but for the administration and whomever else 
m a y  be affected by such conflict questions. Having everyone police 

their own w i l l  look like a w hitewash to the public and shows that the 

legislature wil l  only respond as far as it is forced to in dealing with 
this question. A  committee made up of legislators and two commissioners 

wi l l  not have the public trust. Commissioners must be confirmed by the 

legislature, present their budgets, and are subject to conflict of 

interest charges themselves, as we have seen lately when the Commissioner 

of Commerce, the Commissioner of Natural Resources, as well as the 

Attorney General and the Governor themselves have come under scrutiny.
Who will rule on the Governor, AG, & Commissioner of Natural Resources, 

w ho are involved in the same inciden""' The AG ruled on the Commissioner 

of Comm e r c e — can the AG rule credibly on possible conflicts of other 

members of his b o s s 1 cabinet?

I see the best solution as ono "Conflict of Interest Board" that 

would deal with everyone. It would need to draw from a wide spectrum of 

viewpoints in order to have m a x imum credibility. It is essential that 

the officials themselves, as well as the public, be able to have confidence 

in the rulings of the Board. The Board would decide whether conflicts 
did exist and whether conflicts would exist, the latter in response to a 

request from someone prior to undertaking certain action. If a determination 

of nonconflict was gained from the Board, the individual, must be able to 

have confidence that he will not later be prosecuted or persecuted for 

following that determination. That can only be the case if the Board 

has the credibility that would be gained from careful structuring. If a 

credible Board is established, the legislation should provide that an 

individual following the determination of the Board can't get in trouble 

for it as long ap no evidence ”as misrepresented by h i m  before the 
Board.

Possible make-up of the Board might be a member from the Attorney 

General's office, a member from APOC, a few legislators, some members of the 

public (chosen some way other than appointment by legislative leadership or 

the G o v e r n o r ) .
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REPRESENTATIVE DON CLOCKSIN________
Alaska House of Representatives

1527 H  S T R E E T

ASSISTAN T  MINORITY LEADER a n c h o r a g e . A l a s k a  99501
(907) 278- 4 1 8 8

W H I L E  IN J U N E A U :  
P O U C H  V  

J U N  EAU. A L A S K A  99811 
(907) 4 6 5 - 3 7 0 4

TO: Members, Special Coipm^ttee on L e gislative  Reform

FROM: Rep. Don Clocksii

DATE: April 4, 1983

Thank you for the o p p o r t u n i t y  to testify before y o u  on 
Thursday, M a r c h  31, 1983, rega rding the "Speech and Debate 
Clause" of the A l a s k a  Constitution. I have now r e c eive d the 
legal o p i n i o n  I r e q u e s t e d  on the immunity of a legislator from 
p u n i s h m e n t  for his or her activities d uring a legislative 
session.

That opinion, w h i c h  is attached, appears to indicate it 
is d i f f i c u l t  to hold l e gislators re sponsible for actions 
taken d u r i n g  a session, even if they are unethical. This 
is c o n s i s t e n t  w i t h  the r ece nt ruling in State v. D a n k w o r t h , 
also attached.

•

I e n c o ura ge you to c a r e f u l l y  review this problem. If it is 
not addressed, w e  run the risk of passing legislation w hich 
exceeds our a u t h o r i t y  and w h i c h  m a y  be viewed by the public 
as a facade.

Several specific points should be addressed  regarding onr 
"speech and d e bate clause". That p r o v isio n provides as follows:

L egisl a t o r s  m a y  not be held to answer before 
any tribunal for any statement made in the 
e x e r c i s e  of their legislati ve d u ties w h i l e  the 
legisl a t u r e  is in s e s s i o n . ...

First, does the la nguage "may not be held to answer" 
prohi b i t  even an i n v e s t i g a t i o n  with subpoena powers? The < 
D ankworth o p i n i o n  a d d r e s s e s  this on page 9.

Second, does the language "before any o ther tribunal" 
a l l o w  a l egisl ative c o m m i t t e e  to investigate a legislator? 
fo'hat if some members of that comm ittee wer e not legislators?
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Third, does the language "for any statement made in -the 
exerci se of their l e gislative duties" protect actions taken in 
commi t t e e s  or in the b u d g e t  process? See the disc us s i o n  in 
the D a n k w o r t h  o p inio n at pp. 6-8.

Fo u r t h  and m o s t  important, can the Legisl a t u r e  w a i v e  the 
c o n s t itut ional immunity? It w o u l d  seem that a w a i v e r  m a y  not 
be possible. See the D a n k w o r t h  opinion, a t  pp. 9-13. E v e n  if 
it is, substantial p o l i c y  reasons exist for p r o t e c t i n g  legislators 
from polit i c a l l y  m o t i v a t e d  h a r a s s m e n t  w h i c h  interf eres w i t h  their 
ability to r e p r esen t their constituents. The issue is wh ere 
the line is drawn b e t w e e n  the p u b l i c 's right to e xpec t honest 
legislat ors and the voters' right to have t h e i r .legislato r 
free to act in their interests.. The h i s tory of this c o n s t ituti onal 
immunity, and the federal counterpart, is replete w i t h  examples 
of politi c a l l y  m o t i v a t e d  in terference w i t h  h o nest legislators 
aud illegal actions by d i s h o n e s t  legislators.

Good luck w i t h  your work!

e n c l o s u r e s :
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TO: Special Jo in t Committee on Legislative Reform

R O M :  The National Co nf erence of State Legislatures

RE: P re li mi n ar y Report on Work on Conflict of Interest Legislation

DATE: April 1, 1983

As required under the contractual agreement between the Alaska 

Le gislature and the National Conference of State Legislatures, this re­

port is submitted to the Joint Special Committee on Legislative Reform 

and will recap the work and findings to date in the NCSL's work on the 

issue of confl ict  t. f interest.

SUMMARY OF A CT I VI T IE S  TO DATE

Fo llo wi ng  an initial on-site visit by NCSL staff to Juneau to 

deter mi ne the priorities and parameters of the overall project, the NCSL 

staff has d e vo te d most  of  its efforts to the immediate concern over the 
de vetjpment of c on fl ic t o f.interest legislation during the 1983 legisla­

tive session. To assist the Joint' Special Committee on Legislative R e­

form in its d el .b e ra t io n s on this issue, the NCSL staff has completed

the following tasks;

o a de tailed search and analysis of statutory provisions 
dealing with conflict of interest and related legislative 

ethics issues in the other 49 states; 

o a re view and analysis of legislative rules provisions d ea l­

ing with voting procedures and conflict of interest in the

other 49 state legislatures; 

o in-depth t e le pho ne  interviews with legislative staff nd 

ethics autho rit ie s in four states where similar legislative 
c har ac te r is ti c s or ethics problems have been addressed; 

o analyses of current Alaska ethics statutes and four l eg is­

lative proposals curren tl y pending before the A la sk a 

Legislature;
o on-site interviews with legislators, legislative s.off and 

o t h e r s ;
o p re s en ta tio ns  before the Joint Special Committee on-Legis- 

lat've Refo rm  on tundamental ethics questions, and 

o p a r ti ci p at i on  in a decision-making w or ks hop  designed to 

facilitate the committee's consideration of ethics 

legislation.

Attached are the ba ck ground documents, bill analyses and research 

me mo r an d a prepared by the NCSL staff for the committee.
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DI SC US SI ON OF THE PROJECT TO DATE

Ethics issues are complex, requiring great balance between personal 

liberties, public service obligations and institutional legislative 

needs. The job of drafting appropriate legislation on this issue c ur­

rently is c omplicated in Alaska by pressures of time in the current 

le gislative session.

The NCSL staff has attempted to provide the Joint Special Committee 

on Legislative Re form w it h information which will further the un d er­

standing and discussion of legislative ethics issues. In addition, the 

NCSL staff has tr ie d to help facilitate the process by identifying the 

m a j o r  policy decisions which must be addressed in legislation. (The 

a tta ch ed  workshop sum ma ry  from March 22,1983, reflects the outline of 

d ecisions facing the committee.) In terms of these major policy d e c i­

sions, the NCSL staff offer s the following comments and findings on the 

process of de ve l op in g  a legislative ethics bill thus far.

Scope of Coverage

The legislature has before *t proposals which would deal with only 

legislators and ones which would cover all public officials. There is 

no consensus on th,s issue.

C o m m e n t : Given th c on st rai nt s- of  the legislative session, a bill

c ove ri ng  only legislators and legislative staff persons is pr ob ab ly  more 

realistic and feasible at this time. Conflict of interest statutes 

co ve ri n g- on l y legislators and legislative staff persons are in force in- 

33 states, and the separation of powers doctrine makes it ap propriate 

for the legislature to deal with ethics issues for itself, independent 

of other government officials.

Control M ec h an is m/ Po lic in g Body

1. There seems to be a consensus that a legislative c ommittee with 

public citizen memb er s should be established to oversee and enforce p r o­

visions of a le gislative conflict of interest or ethics bill.

C o m m e n t : The separation of powers d oc tr in e and constitutional bases

give credence to the concept of an internal legislative ethics c o m m i t­

tee. At the same time, the involvement of independent citizen members 

mi ti g at es  some of the difficult dynam ic s which legislative m em ber s face 

when jud gi ng  arid pe na lizing their peers. A selection process controlled 

by the presiding legislative officers is appropriate with safeguards for 

m i n o r i t y  representation. To insure a balance of independence, citizen 

m e mb er s probably should be appointed by some independent process, e.g.,

selection by the state judic ia ry or nominees by the state j u d i c i a r y’or

the governor and selection by lottery.

2. The staffing of an ethics committee must be adequate to the powers

a ssi gn ed  to do it.

C o m m e n t : If the powers of an ethics co mmittee are primarily advisory

and the principal enforc em en t strategy is for full and early disclosure, 
a limited legal and administrative staff m ay be adequate to serve the



committee. If, however, an ethics committee is vested with i nv es t ig a­

tory responsibilities, then a more substantial staff is required.

3. There seems to be a consensus that the proceedings of an ethics c o m­

mitte e should be confidential until such time as findings and rulings 

are concluded and published.

C o m m e n t : C on fi de nt ia li ty  in the preliminary stages of an investigation 

and in an advisory process is appropriate.

Conflict o f  Interest

1. There seems to be 

conflicts of interest 

report a potential conflict 

conflict.

a consensus that early disclosure of potential 

is essential, anu that a legislator is obliged to 

as soon as he or she is aware of such a

C o m m e n t : This approach is fundamental and appropriate.

2. A l eg islator must r e p r e s s '  constituents and vote on matters before 

the legislative body.

C o m m e n t : Host state le gislative rules p ro hibit members from voting on

m atters in which they have a direct personal or pecuniary interest, and 

the most common practice is to allow the m em b er  to state the reasons for 

not voting and then, without debate, to have the rest of the me mb er sh ip  

vote by-simple m aj ority to excuse the member. It is valid to balance . 

q uor um  considerations w ith the process of m in i mi zi ng potential conflicts 

of interests, however, Alaska's rules which require unanimous consent of 

the body to excuse a m emb er from voting are among the most stringent.

Ony three other legislative bodies require unanimous consent to excuse a 

member. In a small legislative body, abstaining from a vote and le gi s­

lative action may contribute to the conflict of interest. Consequently, 

the most equitable method to resolve these situations is by ea rly  and 

full disclosure of the potential conflict. Particularly in light of the 

unanimous consent provision, the NCSL staff suggests that disclosure 

include a sworn statement that independent j ud gm en t will be exercised.

Loans

1. Legislators should be eligible for non- di sc re ti on ar y state loans.

C o m m e n t : This is appro pr iat e and reflects a consensus among the

legislators.

2. There is no consensus on the question of whether state legislators 

should be eligible for discre ti ona ry  loans.

C o m m e n t : Alaska represents a unique situation for which t he re  is no

■paraTTffl in other states. The dominant role of the state in the c om me r­

cial loan market is not evident in other j urisdictions. At a minimum, a 

conflict of interest statute dealing with state leans should require 
full and early public disclosure of loans and loan applications by 

public officials.

-  3  -



C ontracts

1. T he re  seems to be consensus that legislators should be eligible for 

contr ac ts with the state under competitive bidding procedures.

C o m m e n t : In 31 states, public official face some restrictions on en t er­

ing into public leases or contracts. Fourteen states allow public o ff i­

cials to enter into contracts through a competitive bidding process. 

Again, as a m i n i m u m  standard, the NCSL suggests that early and full d is­

closure be required of legislator bids on contracts and contract awards 

to lawmakers.

Appearah,, es

1. Th er e seems to be consensus that some restrictions would be ap­

pro pr ia te  on legislators representing constituents or themselves for 

c om pe ns at io n before state agencies.

Comment: Nineteen states require disclosure of compensation received by

public o ffi cia ls  who represent clients or constituents before state 

agenc ie s, and 28 states restrict appearances by public officials. Dis­

closure is imperative in these instances, and public perceptions of u n­

due influence may require more stringent safeguards.

C ON CLU SI ON

To date, no specific piece of legislation before the legislature 

reflects a consensus view on conflict of interest. Opinions remain d i­

vided on ma j or  policy questions. Fundamental decisions must be ad­

dressed by the Joint Special Committee on Legislative Reform and by the 

le gi sl at ur e as a whole on this question. Given the time constraints of 

the legisl ati ve  session, resolution at this time may not be possible, 

however, inaction on the part of the legislature must be balanced with 

public p erc ept io ns  of the immediacy of this question.

-  4 -
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Scope of 
Statutes

01 SC )0Sill c 
Requ I runouts

ALA S KA  LAW ( C h a p t e r  5 0 )

The statute covers:
• A l l  le g is la to rs
• Ju d ic ia l  o f f i c i a l s
• A l l  candidate: for state and 

municipal e le c t iv e  o f f i c e s
• The governor, l ieutenant  

governor, and selected state  
agency o f f i c e r s .

Requires d isc losure  of:
• A l l  Income over {100 by 

o f f i c i a l  or family
• OusIncss Interests and owner­

ship
• Real property
• Trusts
• Loans or loan guarantees, and
• Contracts or o f fe rs  to con­

tract with the state.
Assets or 1<: I H t i c s  under $500 

need not l lsc losod  
Disclosure statement f i l e d  annual­

ly ;  sworn statements required of  
some o f f i c i a l s .

Illlnd trusts are acceptable bul 
must be reported.

H O U S E  D I L L  21)

The le g is la t io n  would cover:
• A l l  le o is la to r s  and le g is la t iv e  

employers
• A l l  municipal o f f i c e r s  and em­

ployers
• The governor and lieutenant  

governor.

Requires d isc losure  o f:
• A l l  Items required under 

AS 39.50.020
• S p e c i f ic  c o n f l i c t s  require pre­

paration o f  a separate s ta te ­
ment by certa in  state execu­
tive  o f f i c i a l s  and municipal 
o f f i c e r s

• Other public  o f f i c i a l s  r e ­
quired to s ta le  a c o n f l i c t  at 
the time of o f f i c i a l  act ion .

SENATOR flSCIO'S MCMOIIAHIIIIM

Leg is la t ion  would apply to:
• A l l  le g is la to r s
» le g is l a t i v e  s t a f f  working with com­

mittees and le g is la to rs
• Leg is la t iv e  members-elect
• former l e g is la t iv e  members.

Leg is la t ion  would require d isc losure  of
the following:
• Direct Interest in  an enterprise  

affected  hy a vote on proposed ley 1s 
la t lon

• Financia l benef it  derived from a 
c lose  economic assoc ia t ion  with an 
ind iv idua l with d ire c t  in te rest  in  
an enterprise  a ffected  by a vote on 
proposed le g is la t io n

• Financia l benef it  derived from a 
close economic assoc ia t ion  with a 
person lobbying, or who litres a 
lobby is t ,  to propose le g is la t io n  
or to influence le g is la to r s '  votes

• G i l t s ,  loans, o r  payments in the 
aggregate amount o f  $100 or more 
from anyone witli  an interest in  an 
enterprise  a ffected  by a vote on 
proposed le g is la t io n

t fees and honorariums received in 
excess o f  $100

• f in anc ia l  transactions involving  
l e g is la to rs  and s ta f f  in excess o f  
$1000

• A l l  contracts with the sta le

O T I I U I  S I A N ' S

t  Idaho, Veimont, and West 
V irg in ia  have ixi d i s ­
closure  laws or restr ic ted  
a c t i v i t i e s

• Public  o f f i c i a l s ,  in­
cluding le g is la to rs  (14 
states)

• S p e c i f ic  le g is la t io n  for 
le g is la to rs  (33 stales)

States require d isc losure  for:
• Source of income (34)
• Income of business i f  p a r t­

nership or shareholder (23)
• investments (2'J)
• Real estate interests (33)
• O f f ice s  and/or d i r e c t ­

orships (31)
• Cred itor indebtedness (24)
t Leases or contracts with

puhlic  agencies (14) ‘
• G i f t s  (19)
a Compensated representa­

tion liufore s la te  agen­
c ie s  (19)

• Fees Or honorariums (23)
• Reimbursement of travel  

expenses hy p rivate  
sources (10)

• Professional or occupa­
tional l icenses held (II)

• Deposits In f in anc ia l  in­
st i tu t io n s  ( ID)

• Retainers (4)
« Cash surrender value of  

Insurance (5)
• Rat lire of outside employ­

ment (22)



p r o v is io n

Disclosure  
Hl*(|u i ruuiL' nt s 
(continued)

C o n f l ic ts  or 
Interest: 

General

AIASKA 1 AM (Chapter 50) HOUSE HILL 20

Tl.c statutes p roh ib it  public
o f f i c i a l s  from:
• Using his o f f i c e  fo r  f inanc ia l  

gain to him self, business or 
family

• S o l i c i t in g  money for  l e g i s ­
la t iv e  advice or other a s s i s t ­
ance re la t in g  to his public  
employment

« Representing a c l ie n t  before 
a state agency for a fee 
(Municipal o f f i c e r s  s im i la r ly  
are barred from representing  
a c l ie n t  before the ir  munici­
pal body.).

The b i l l  would p roh ib it  pub l ic
o f f i c i a l s  from:
• S o l i c i t in g  g i f t s  to influence  

or reward an o f f i c i a l  action
• Using public  o f f i c e  to seek 

employment, contracts or 
compensation benef it ing  the 
o f f i c i a l  or h is  Inu'choiu

• Using public  time, equipment 
or f a c i l i t i e s  for pr ivate  or  
p o l i t i c a l  purposes

t S o l i c i t in g  f inanc ia l  trans­
actions In businesses an 
o f f l c a l  supervises

( Using conf identia l  Information 
for personal gain

• Par t ic ip a t in g  in actions a f ­
fect ing  a business or property 
in which a public  o f f l c a l  lias
a personal f inanc ia l  Interest

• Representing a person before
a state agency far compensation 
( le g is la to rs  and s ta f f )

SENATOR FISCHER'S MEMORANDUM

Reconniended procedures for d isc losu re :
i  Leg is la to r  declares c o n f l i c t  o f  in ­

te rest  on the f lo o r  o f  the l e g is ­
la t iv e  hody and requests to he d ls -  
q ua lI f ied  from voting

• A written  statement submitted to 
the coniiiitie* describ ing c o n f l i c t  
bars le g is la c o r  or s t a f f  from 
further action on the le g is la t io n  
in question, unless the statement 
asserts to llie sa t is fa c t io n  o f  the 
coniii ltlec the ob ject ive  a b i l i t y  of  
the party tu p a r t ic ip a te  in the 
l e g is la t iv e  act ion .

Le g is la t io n  would proscribe the following
as c o n f l i c t s  of in terest :
• Undue Influence exerted as a resu lt  

of public  o f f i c e
» P ar t ic ip a t io n  in outside business 

or professional a c t i v i t y  Inconsist­
ent or in c o n f l i c t  with o f f i c i a l  
duties

• Misuse o f  state property or funds
• Owning cap ita l  slock In a corpora­

tion In excess o f  $1000
• Acting as an o f f i c e r ,  d i r e c to r ,  or 

agent of a corporation
• 'Representation for pay o f  a c l ie n t  

before any s la te  or lo ca l  agency
« Nepotism,excepting unpaid re la t iv e s
» Confidentia l Inhumation not a v a i l ­

able to general pub lic  and obtained 
in the course o f  o f f i c i a l  duties  
used for personal b en e f i t .

0 llll.lt b IA11 s

• Professional services  
rendered (11)

• Id en t i f ica t io n  of trusts  
by trustee (11)

t Id en t i f ica t io n  of trusts  
by b en ef ic ia ry  (10)

• Financia l in te rests  of 
o f f i c i a l ' s  spouse aixl 
dependents (33)

Reports and statements are gen­
e r a l l y  required to lie f i le d  
w ith in  a spec if ied  lime period.

Stales have r e s t r ic t io n s  on the
following:
• Use of pub l ic  pos it ion  to 

obta in  pursoisil bene­
f i t s  (40)

• Giving benef its  to in ­
fluence publ ic  o f f i c i a l s  
and/or pub l ic  employees (.1

• Use of con f iden t ia l  iufor  
mation (37)

• Post-govuruneiital employ­
ment (22)

• Receipt o f  g l f l s  (31)
■ I’ulil Ic o f f i c i a l s  repre­

senting c l ie n t s  be lm e  
' puli I in bodies (2(1)

• Receipt o f  feus end Ixninr 
arlums (23)

• Nepotism (15)
• Public  o f f i c i a l ' s  outside  

employment or business at 
Iv i ly  (2D)
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Confl lets  o f  
Interest:  

General 
(contInued)

, •/

• Ass is t ing  persons for compen­
sation to pass or  defeat le g ­
is la t io n  or secure a contract ,  
claim or transaction before  
t h e le g l s l a t u r e ,  a sta te  or 
municipal agency.

Former o f f i c i a l s  would be pro­
hib ited  from:
• UsJnr, conf identia l  Information 

for personal gain
t Representing persons In trans­

actions lg which the o f f i c i a l  
was Involved. (12mos. time 
period)

C o n f l ic t s  of  
Interest:

Co1’' le t s  and 
L: as

Hie si itutes do not p roh ib it  public  
o f f i c i a l s  from receiving state  
loans or contracts.

The b i l l  would mU p roh ib it  public  
o f f i c i a l s  from receiv ing  state  
loans or contracts. The b i l l  
woulc p roh ib it  pub l ic  o f f i c i a l s  
from ass is t ing  f c r  compensation 
other persons who arc seeking to 
obtain contracts,  c la ims, e tc .

A c t iv i t i e s  Hot 
Restr icted

/

Do unrestricted a c t i v i t i e s  are 
s p e c i f i c a l l y  Iden t if ied .

llo unrestricted a c t i v i t i e s  are 
s p e c i f i c a l l y  Ident if ied .

1

s e n a t o r  risr.iint's h e u o i i a n d u h oiiiih s i a i i s

Leg is la t ion  would proscribe the fo l low ­
ing a c t i v i t i e s  with regard to contracts  
and loans:
t Contracts made viltli state and local  

qovernmnet without pub l ic  competi­
t ive  M d  process; non-bid contracts  
may be awarded at the d is c re t io n  of  
the comnlttee provided no undue 
Influence Is » erted to obtain the 
contract and i t  does not c o n f l i c t  
with the conscientious performance 
of o f f i c i a l  duties  

■ Discretionary state benefits not 
ava i lab le  to the general public  
such as loans and land d isposals  
In which the decision-making process 
docs not safeguard against the 
appearance of Improper influence.

Proposed le g is la t io n  s p e c i f i c a l l y  allows: 
• Outside employment and business 

opportun it ies , provided an advisory  
opinion of the committee Is sought 
In cuscs of potent ia l  cool I le t

S pec i f ic  re s t r ic t io n s  perta in­
ing to contracts ami loans:
• Public  o f f i ' t a l s  entering  

lute public  . . i s e s  ur 
contracts (31)

• Competitive bidding (14)

• Kansas, Maine, ami Missouri 
are three sta les which 
alluw a state o lI leer to 
contract wlIII the sta le  
In a process of competitive  
bidding or lor which the 
pr ice  or ra le  Is I ixwl by 
law
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A c t iv i t i e s  Not 
Restr icted  

(continued)

Control Author­
i ty

)

The statute  Is adn ln lstered by the 
Alaska Public  O ff ice s  Commission, 
an Independent commission w ith­
in the Department o f  Administra­
tion .

The conmlsslon duties and powers 
Include a prov is ion  to:
• Haintatn records, reports and 

disc losure  statements and 
estab l ish  reporting procedures

Thu coiunisslon Is not authorized  
to I n it ia te  o r  conduct Investt-  

. gatlons re la t iv e  to v io la t io n s .
A l l  d isc losure  statements and r e ­

ports a rt  pub l ic  records.

The b i l l  would assign new duties to 
the already ex is t ing  Alaska Public  
O ff ices  Conmlsslon, an Independ­
ent conmlsslon w ith in  the D erjr t-  
mcnt o f  A du ln ls tra t lon .

The conmlsslon duties and powers 
would Include to:
• Issue advisory opinions and 

publish edited versions of 
opinions to maintain conf ident­
i a l i t y

• Accept, I n it ia te  and Invest i­
gate complaints

• Subpoena witnesses, tax.' t e s t i ­
mony and hold hearings cn com­
p la in ts

• Maintain nucessiry records, r e ­
ports , forms and estab l ish  re ­
porting procedures

• Make dctennlnations o f  appro­
p ria te  action

• Assess c i v i l  penalt ies for  
v io la t ion s

• liefer Impeachable offenses to 
other state o f f i c i a l s  for sub­
sequent action

• fie for determinations warranting  
removal to the appropriate  
appointing author ity .

Advisory opinions may ho edited for 
c o n f id e n t ia l ! .y .  Complaints and 
a determination hy the commission 
are public  record.

'• Former le g is la to rs  and s t a f f  nuy 
lobby or  work for state agencies  
i limed la te ly  upon leaving the l e g is ­
lature  subject to the const itu t iona l  
han on le g is la to rs  tak:ng a pos it io n  
with a sa lary Increase created 
while the le g is la to r  was a member.

Proposed le g is la t io n  provides:
• Creation of a standing e th ics  com­

mittee in each house
» Mu t ies

--Investigate complaints of e th ics  
v io la t io n s  

-- issue  findings
- t issue  advisory opinions and s ta te ­

ments o f  p o l icy  
.--make reports to the leg is la tu re  

and the public
• Powers

- - I n i t ia te  complaint a l leg ing  eth ics  
v io la t ion  

--hold hearings
— subpoena witnesses and documents 
--take testimony under oath 
--appoint special investigator when 

needed
— Issue a prlvatu reprimand 
— make reconniendatlons to the le g is ­

la t iv e  body for remedies.

Advisory opinions may hu made public  at 
any time hy agreement of the coimiiLtcu 
and the person reguestlng the opinion.

»

• In Maine, le g is la to r s  may 
serve on public  hoards, 
conmissious or other au­
th o r ity  created by the 
leg is la tu re  provided no 
consideration is  paid.

« 0 staves have standing leg­
is la t i v e  e th ics  .......i l tees

• No state lias a jo in t  leg­
i s la t i v e  e th ics  committee

• 2U status have external 
cuiiiiiissIons, agencies or 
boards with re sp o n s ib i l i t y  
for c o n f l l e t  of in terest ,
It Is uncurtain what j u r ­
isd ic t io n  over the l e g is ­
lature a l l  ot the agencies 
have

• A l l  external agencies but 
three were created hy 
statute.
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Penal11 os

Other
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Penalties fo r  v io la t io n  o f  report­
ing requirements In c lu de
* Fines, imprisonment or both 

fo r  fa lse  or  misleading re ­
ports

* Fines for la te  f i l i n g s
* Removal from o f f i c e  for f a i l ­

ure to f i l e
« Oarrlng a candidate from 

assuming Q f f ice  fo r  fa i lu r e  to 
f i l e .

Penalties for v io la t io n  o f  c o n f l i c t  
of l r ‘ ;rcst requirements Include: 
o A misdemeanor punishable hy 

f ine  and/or Imprisonment.

Tho statutes allows a "qu a l i f ied  
Alaska voter" to bring a c i v i l  
action  to enforce the p rov is ion .

H O U S E  R I L L  211

Penalties would Include:
• linpeaclmcnt
• Removal from o f f i c e
• Fines not to exceed twice the 

economic benefit  derived hy the 
o f f i c i a l  or a f ine  o f  not more 
than $2000 where no benef it  Is 
received

• Contracts entered Into In v io ­
la t io n  of these provisions are 
voidable hy the state or a 
municipal Ity.

The h i l l  would allow le g is la to rs  and 
other public  o f f i c i a l s  to p a r t i c i ­
pate In an action or dacls lon even 
In tho case of a c o n f l le t  If:
• P art ic ipat io n  Is necessary to 

const itute  a quorum 
« I ho o f f i c i a l  has f i l e d  a d i s ­

closure statement

S E N A T O R  F I S C H E R ' S  MEMORANDUM

Leg is la t io n  provides tho following pen­
a l t i e s :
• V io la t ions  are subject to private  

w ritten  reprimand' from the comultteu
• Upon the recumnundatlon from the 

committee the le g is la t iv e  body may 
act to censure or expel the member 
or may rcconiuend that the attorney 
general prosecute under criminal  
statutes

• Attorney general may bring 3 c i v i l  
act ion  tu recover compensation for 
damages

• Members o f  the committee or the ir  
s t a f f  found g u i l t y  o f  d isc los ing  
Lite Identity of anyono requesting 
an advlsury opinion may have a c i v i l  
action brought against them for 
damages

• S ta f f  found g u i l t y  o f  v io la t ing  
these provisions arc terminated from 
employment

• Any agreement contracted I l le g a l l y  
Is voidable

• It Is a v io la t io n  o f  law to take any 
punit ive  or re ta l ia to ry  action a- 
g a lns l  a person who has in i t ia te d
or assisted in the Investigation of  
an e th ics  v io la t io n  subject to the 
spec if ied  penalt ies o f  th is l e g is ­
la t io n .

Other features of the proposed le g is l a ­
tion are:
• fransferrahle  promotional benefits  

resu lt ing  from o f f i c i a l  business 
.become the property o f  the s t j t o

• .When clrcum;!»!icc$ prevent the *11 - 
vesture o f  property or contracts to 
meet the requirements of' law, d i s ­
closure must hu made and an advisory  
opinion requested of the coinnltleu

( I I I I E I t  S I A M  S

Information is  not a va i lab le
for a l l  s ta le s ,  however:
• Maine provides .hat anyone 

convicted o f  f l l i u g  a 
fa lse  charge of c o n f l i c t  
of in terest with the com­
mission w i l l  he gn iI ty  of  
a Class E crime.

• Maryland provides l l u l  the 
leg is la tu re  may, hy reso­
lu t ion ,  require  compli­
ance, issue a reprimand, 
or censure the g u i l t y  mem­
ber

• Wisconsin provides that the 
eth ics  hoard can make a 
rccixumuiidation In the 
d i s t r i c t  attorney in wlxtse 
ju r i s d ic t io n  the v io la t io n  
occurred to commence crim­
inal proscenium.

* Cal I lorn ia  deflues f in an­
c ia l  Interest as having an 
Investment nr Interest of 
over $1000, having any 
source o f  income over $250 
within 12 months or being 
employed as management In 
a business en t i ty .
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• The o f f i c i a l  announces the 
nature o f  the c o n f l i c t  when 
act ion  Is taken.

The attorney general Is counsel to 
the commission, hut the ch ie f  
Jus t ice  o f  the supreme court may 
appoint t. specia l counsel If r e ­
quested r .  the conmlsslon.

SEHAlOll f ISCIIEII’ S MEMORANDUM

Meetings o f  the committee are cover­
ed by the open meetings law, hut any 
meeting which may tend to prejudice  
the reputation and character o f  any 
person may be c losed . Privacy of  
anyone mentioned In a cumuli tee 
opinion w i l l  he protected.
S pe c i f ic  d e f in i t io n s  prescribed:  
household, business associate ,  
compensation, personal f inanc ia l  
Interest.

(IIIILn S1AIIS

Kansas provides that leg­
is la to r s  cannot he l i t ­
igants in legal proceed- 

s involv ing const i-  
t . tona l ity  of low en­
abled while  he or she 
was a le g is la to r .
In Maryland leg is la to rs  
may part ic ipa te  in leg­
is la t i v e  action provided 
the ir  vote Is needed to 
obtain a quorum and they 
have submitted a signed 
statement Idem ily ing  
c o n f l i c t ;  the comuisslon 
Is reguI red to comp 11e o 
l i s t  uf business e n t i t ie s  
doing business with the 
s la te s .
Missouri and Oklahoma 
r e s t r i c t  the sa le ,  rent 
or lease o f  properly to 
the s t a le .
Montana leg ls la Inrs  are  
prohib ited from p a r t i c i ­
pating on le g is la t io n  a f ­
fect ing  a business com­
p e t i t iv e  with the ir  own. 
Nevada le g is la to r s  are  
prohib ited from suppress­
ing doe "■ents ami d i s ­
c los ing  con f ident ia l  In­
formation for money.
A l l  New York le g is la to rs  
ir.usl rece ive ,  read, and 
understand the e th ics  code
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« South Carolina le g is la to r s  
must put assets in a bt iimI 
t ru st  to avoid c o n f l i c t s  
o f  in te rest  and *njy not 
appear before a board uu 
ra le-  on price-1 ixiiwj 
nlatiers; statonenl de­
d u c in g  a c o n f l i c t  of 
in te rest  delivered to 
presid ing o f f i c e r  w ith in  
24 hours of act ion  or 
dec is ion  is  in compliance 
with the law.

• The Wisconsin e th ics  
board must report the 
id en t ity  o f  person seed­
ing infuimatinn I rum a 
statement of economic 
in terests  to the person 
who f i l e d  the information; 
no orders become e f fe c t iv e  
u n t i l  20 days o i l e r  i t  is  
issued.



I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A

F I R S T  J U D I C I A L  D I S T R I C T  A T  J U N E A U

S T A T E  O F  A L A S K A

P l a i n t i f f

vs.

M I L T O N  E D W A R D  D A N K W O R T H

D e f e n d a n t N o .  1 J U - S 8 2 - 1 7 0 5  C R

(C) )•

M E M O R A N D U M  O F  D E C I S I O N  
A N D  O R D E R  R E  M O T I O N  T O  

D I S M I S S  I N D I C T M E N T

D e f e n d a n t  h a s  m o v e d  to d i s m i s s  b o t h  c o u n t s  o f  a t w o  c o u n t

1/
m i s d e m e a n o r  i n d i c t m e n t  o n  t h e  g r o u n d s  t h a t  n e i t h e r  c o u n t  i s

s u p p o r t e d  b y  s u f f i c i e n t  e v i d e n c e  a s  r e q u i r e d  b y  C r i m .  R. 6 (q). 

D e f e n d a n t ' s  m o t i o n  r e g a r d i n g  C o u n t  I I  i s  c o m b i n e d  w i t h  a n  a t t a c k  

o n  t h e  a d m i s s i b i l i t y  o f  m o s t  if n o t  a l l  o f  t h e  e v i d e n c e  p r e s e n t e d  

t o  t h e  g r a n d  j u r y  i n  s u p p o r t  o f  C o u n t  II. F o r  t h e  r e a s o n s  s e t

a n d  t h e  m o t i o n  t o  d i s m i s s  a s  t o  C o u n t  I I  w i l l  b e  g r a n t e d .

1. T h e  S t a t e  n o t e s  in p a s s i n g  t h a t  " t h e  d e f e n d a n t  is 
p r o b a b l y  n o t  e n t i t l e d  t o  a j u d i c i a l  r e v i e w  o f  t h e  e v i d e n c e  
p r e s e n t e d  t o  a g r a n d  j u r y  w h i c h  r e t u r n e d  a n  i n d i c t m e n t  f o r  
m i s d e m e a n o r  o f f e n s e s , "  S t a t e ' s  M e m o r a n d u m  in O p p o s i t i o n  to M o t i o n  
t o  D i s m i s s  I n d i c t m e n t  [ h e r e i n a f t e r  " O p p o s i t i o n  M e m o " )  37. N o n e ­
t h e l e s s ,  i t  d e c l i n e s  t o  r e l y  o n  t h a t  p o i n t .  1(3.

2'. E s p e c i a l l y  a s  t o  C o u n t  I, t h e  r e a s o n s  f o r  t h e  c o u r t ' s  
d e c i s i o n  a r e  n o t  s e t  o u t  in g r e a t  d e t a i l .  T h e r e  h a s  b e e n  i n s u f ­
f i c i e n t  t i m e  to d o  so. O r a l  a r g u m e n t  w a s  h e l d  o n  F e b r u a r y  4,
1 9 8 3  a n d ,  a t  t h e  r e q u e s t  of c o u n s e l  ( w h o  n e e d  t o  k n o w  w h e t h e r  to 

p r e p a r e  f o r  a n  e s t i m a t e d  t h r e e - w e e k  t r i a l  w i t h  m.'re t h a n  50 
w i t n e s s e s ) ,  a d e c i s i o n  w a s  p r o m i s e d  b y  F e b r u a r y  11. I n  f a c t ,  
t h i s  d e c i s i o n  w i l l  i s s u e  on F e b r u a r y  14. E v e r y  c o u r t  d a y  b e ­
t w e e n  a r g u m e n t  a n d  d e c i s i o n  h a s  b e e n  e n t i r e l y  c o n s u m e d  b y  o t h e r  

m a t t e r s .  H e n c e ,  r e v i e w  c f  t h e  m e m o r a n d a ,  a u t h o r i t i e s  c i t e d  b y  

c o u n s e l ,  t r a n s c r i p t  a n d  e x h i b i t s  h a s  b e e n  r e l e g a t e d  t o  o t h e r  

t i m e s ,  a n d  t n e  t i m e  r e m a i n i n g  fo r  t h e  w r i t t e n  d e e i & i u n  n e c e s s a r i l y  

h a s  b e e n  q u i t e  b r i e f .

2/
t h e  m o t i o n  to d i s m i s s  a s  t o  C o u n t  I w i l l  b e  d e n i e do u t  b e l o w
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C O U N T  I 

S u f f i c i e n c y  o f  t h e  E v i d e n c e

C r i m .  P.. 6 (q) p r o v i d e s  in r e l e v a n t  p a r t :

T h e  gr ant  ;u r y  s h a l l  f i n d  a n  i n d i c t m e n t  

w h e n  a l l  t n e  e v i d e n c e  t a k e n  t o g e t h e r ,  
if u n e x p l a i n e d  o r  u n c o n t r a d i c t e d ,  w o u l d  

w a r r a n t  a c o n v i c t i o n  o f  t h e  d e f e n d a n t .

U p o n  a c h a l l e n g e  t o  a n  i n d i c t m e n t ,  t h e  S t a t e  m u s t  s h o w  t h a t  i t

h a s  p r e s e n t e d  a d m i s s i b l e  e v i d e n c e  s u p p o r t i n g  e a c h  o f  t h e  e l e m e n t s

o f  t h e  o f f e n s e ,  A d a m s  v. S t a t e , 5 9 8  ? . 2 d  5 0 3 ,  5 0 8  ( A l a s k a  1 9 7 9 ) ,

w h i c h  i s  " a d e q u a t e  t o  p e r s u a d e  r e a s o n a b l e  m i n d e d  p e r s o n s  t h a t  if

<■ ^ e x p l a i n e d  o r  u n c o n t r a d i c t e d  it w o u l d  w a r r a n t  a c o n v i c t i o n  o f

t h e  p e r s o n  c h a r g e d . "  S t a t e  v. P a r k s , 43 7  P . 2d 6 4 2 ,  644  ( A l a s k a

1 9 6 8 ) .  B e c a u s e  t h e r e  i s  a p r e s u m p t i o n  t h a t  a g r a n d  j u r y  " a c t e d

o n  s u f f i c i e n t  e v i d e n c e , "  S t a t e  v. S h e l t o n , J 68 P .2d 917 , 8 19

( A l a s k a  1 9 6 2 ) ,  a n d  b e c a m  j a m o t i o n  t o  d i s m i s s  t e s t s  s u f f i c i e n c y

o f  e v i d e n c e  r e v i e w e d  or a c o l d  r e c o r d ,  a l l  r e a s o n a b l e  i n f e r e n c e s

f r o m  t h e  e v i d e n c e  r  ■ at  b e  d r a w n  iii f a v c r  o f  t h e  n o n - m o v i n g  
3 /

p a r t y .

C o u n t  I o f  t :e i n d i c t m e n t  c h a r g e s  t h a t  t h e  d e f e n d a n t  u s e d  

h i s  o f f i c i a l  p o s i t i o n  a s  a S t a t e  s e n a t o r  f o r  t h e  p r i m a r y  p u r p o s e  

o f  o b t a i n i n g  f i n a n c i a l  g a i n  f o r  h i m s e l f ,  i n  s e v e r a l  w a y s :

(1) )•'* r e c e i v i n g  i n f o r m a t i o n  f r o m  A l y e s k a  P i p e l i n e  S e r v i c e s

C o m p a n y  t h a t  I s a b e l  P a s s  P i p e l i n e  C a m p  w a s  a v a i l a b l e  f o r  p u r c h a s e  

b y  t h e  S t a t e ;

(2) b y  c o m m u n i c a t i n g  to A l y e s k a  t h a t  t h e  S t a t e  w a s  m o s t  

p r o b a b l y  n o t  i n t e r e s t e d  i n  p u r c h a s i n g  t h e  c a m p ;

(3) by p r o m o t i n g  a n  i n t e r e s t  i,i t h e  p u r c h a s e  of t h e  c a m p  b y  

t h e  S t a t e  f r o m  h i m  f o r  a p p r o x i m a t e l y  5 3 , 0 0 0 , 0 0 0 ,  k n o w i n g  a t  t h e  

t i m e  t h a t  t h e  c a m p  w a s  s t i l l  a v a i l a b l e  f o r  p u r c h a s e  b y  t h e  S t a t e  

d i r e c t l y  f r o m  A l y e s k a ;

2 . jfer.car.t c o n c e d e d  t h i s  s t a n d a r d  o f  r e v i e w  a t  c r a l  
a r c u m e r s t .
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2
(4 ) b y  p a r t i c i p a t i n g  i n  t h e  s u b s e q u e n t  p u r c h a s e  o f  t h e  

c a m p  f o r  5 9 0 0 , 0 0 0 ,  k n o w i n g  a t  t h e  t i m e  t h a t  t h e  c o m p  w a s  s t i l l  

a v a i l a b l e  f o r  p u r c h a s e  b y  t h e  S t a t e  d i r e c t l y  f r o m  A l y e s k a ;  a n d

(5) b y  f u r t h e r  p r o m o t i n g  t h e  s a l e  o f  t h e  c a m p  to t h e  S t a t e  

f o r  a p p r o x i m a t e l y  5 3 , 0 0 0 , 0 0 0 .

D e f e n d a n t  c o n c e d e s  t h a t  h e  w a s  a p u b l i c  o f f i c i a l  a t  t h e  

t i m e  i n  q u e s t i o n  a n d  t h a t  h i s  a c t i v i t i e s  c o n c e r n i n g  hi s  p u r c h a s e  

of  a n d  a t t e m p t e d  s a l e  of I s a b e l  C a m p  w e r e  u n d e r t a k e r ,  p r i m a r i l y  

.to o b t a i n  f i n a n c i a l  g a i n  f o r  h i m s e l f .  H e  v i g o r o u s l y  d i s p u t e s ,  

h o w e v e r ,  t h a t  h e  u s e d  h i s  o f f i c e  in a n y  w a y  in u n d e r t a k i n g  t h e s e  

a c t i v i t i e s .  H e  a n a l y z e s ,  i n  c l o s e  d e t a i l ,  e a c h  o f  th e  a l l e g a t i o n s  

of  u s e  of o f f i c e .  T h e  S t a t e  r e s p o n d s  w i t h  a s i m i l a r  a n a l y s i s .

T h i s  c o u r t  halt r e v i e w e d  t h e  e v i d e n c e .  D r a w i n g  a l l  r e a s o n -  

a b l e  i n f e r e n c e s  in a l i g h t  m o s t  f a v o r a b l e  t o  t h e  S t a t e ,  t h e  

e v i d e n c e  w o u l d  b e  a d e q u a t e  to p e i s u a d e  a r e a s o n a b l e  m i n d e d  p e r s o n  

t h a t ,  if u n e x p l a i n e d  o r  u n c o n t r a d i c t e d ,  i t  w o u l d  w a r r a n t  a c o n ­

v i c t i o n  o f  t h e  d e f e n d a n t .  T h a t  o f  c o u s e  is n c c  t o  s a y  t h a t  t h e r e  

a r e  n o t  o t h e r ,  r e a s o n a b l e  i n f e r e n c e s  w h i u h  m i g h t  b e  d r a w n  w h i c h  

w o u l d  b e  f a v o r a b l e  t o  t h e  d e f e n d a n t .  I n d e e d ,  c o u n s e l  f o r  t h e  

d e f n d a n t  h a v e  d r a w n  s u c h  i n f e r e n c e s  a n d  p r e s e n t e d  t h e m  i n  t h e i r  

m e m o r a n d a .  B u t  i t  is n o t  f o r  t h i s  c o u r t  t o  d e c i d e  w h i c h  v i e w  o f  

t h e  e v i d e n c e  i s  c o r r e c t .  I t  c a n  o n l y  d e t e r m i n e  if, at t h i s  s t a c e ,

i/
t h e  e v i d e n c e  i s  s u f f i c i e n t  to g o  f o r w a r d .  I n  t h e  v i e w  o f  

t h i s  c o u r t ,  i t  is.

4. S p e c i f i c  e x a m p l e s  of r e l e v a n t  a n d  p r o b a t i v e  e v i d e n c e  
w h i c h  s u p p o r t  t h i s  c o n c l u s i o n  ire n o t  p r o v i d e d ,  f o r  t h e  r e a s o n  
t h a t  t h e  t r i e r  o f  f a c t  s h o u l d  iot b e  p o t e n t i a l l y  e x p o s e d  t o  t h e  
c o u r t ' s  s p e c i f i c  d r a w i n g  o f  i. ' e r e n c e s  —  t h i s  c a s e  h a s  r e c e i v e d  

i n t e n s i v e  p r e t r i a l  p u b l i c i t y  —  n o r  d o e s  t h e  e x p o s u r e  o f  t h e  
c c u r t ' s  w e i g h i n g  p r o c e s s  to c o u n s e l  s e r v e  a n y  n p u c i e m l y  u s e f u l  

p u r p o s e .  G e n e r a l l y ,  th e  e v i d e n c e  a n d  i n f e r e n c e  u r g e d  b y  t h e  
S t a t e  ( O p p o s i t i o n  .'Some 3 - 2 1 ,  S i - 5 4 ;  a p p e a r  s u f f i c i e n t  t o  d e f e a t  

t h e  m o t i o n  t o  d i s m i s s .



R e q u i r e m e n t  o f  C o n s c i o u s n e s s  o f  W r o n e a o i n g  

*.n h i s  R e p l y  t o  S t a t e ' s  O p p o s i t i o n  t o  M o t i o n  t o  D i s m i s s  

[ h e r e i n a f t e r  R e p l y  M e m o ] , d e f e n d a n t  r a i s e s  t h e  i s s u e  w h e t h e r  a 

p e r s o n ,  t o  b e  c o n v i c t e d ,  m u s t  b e  s h o w n  t o  h a v e  c o m m i t t e d  a c t s  

p r o s c r i b e d  b y  l a w  w i t h  s o m e  c o n s c i o u s n e s s  o f  w r o n g d o i n g .  ( R e p l y  

M e m o  4) H e  a r g u e s  f o r c e f u l l y  t h a t  u n l e s s  s u c h  a  s c i e n t e r  r e ­

q u i r e m e n t  i s  a n  e l e m e n t  o f  t h e  c r i m e  o f  c o n f l i c t  o f  i n t e r e s t ,  t h e  

s t a t u t e  w o u l d  b e  u n c o n s t i t u t i o n a l l y  v o i d  f o r  v a g u e n e s s .

T h e  a r g u m e n t  a p p e a r s  w e l l - f o u n d e d ,  a n d  t h e  S t a t e  a t  o r a l  

a r g u m e n t ,  i n  a r g u i n g  t h a t  t h e  r e c o r d  c o n t a i n e d  m u c h  e v i d e n c e  f r o m  

w h i c h  t h e  d e f e n d a n t ' s  c o n s c i o u s n e s s  o f  g u i l t  c o u l d  b e  i n f e r r e d ,  

a p p e a r s  t o  h a v e  a c c e p t e d  t h e  d e f e n d a n t ' s  t h e s i s  t h a t  a c o n ­

s c i o u s n e s s  o f  g u i l t  m u s t  b e  s h o w n .  ( A d d i t i o n a l l y ,  t h e  S t a t e  

a r g u e s  t h a t  t h i s  s c i e n t e r  r e q u i r e m e n t  i s  s a t i s f i e d  b y  a s h o w i n g  

t h a t  a c o n f l i c t  o f  i n t e r e s t  d e f e n d a n t  u s e d  h i s  o f f i c e  f o r  t h e  

p r i m a r y  p u r p o s e  o f  r e a l i z i n g  p e r s o n a l  g a i n . )  A t  a n y  e v e n t ,  

t a k i n g  a l l  r e a s o n a b l e  i n f e r e n c e s  a r i s i n g  f r o m  t h e  e v i d e n c e  i n  a 

l i g h t  m o s t  f a v o r a b l e  t o  t h e  S t a te, t h e r e  is s u f f i c i e n t  e v i d e n c e  

to c o n c l u d e  t h a t t h e  d e f e n d a n t  a c t e d  w i t h  a c o n s c i o u s n e s s  o f

w r o n g d o i n g . A g a i n ,  t h i s  c o n c l u s i o n  m e r e l y  t e s t s  t h e  s u f f i c i e n c y  

of t h e  e v i d e n c e ,  n o t  i t s  f i n a l  e f f e c t  o n  t h e  t r i e r  o f  f a c t .

C O U N T  XI

D e f e n d a n t  h a s  m o v e d  f o r  d i s m i s s a l  o f  C o u n t  II o f  t h e*

i n d i c t m e n t  o n  a l t e r n a t e  g r o u n d s  H e  a r g u e s  f i r s t  t h a t  t h e  

e v i d e n c e  p r e s e n t e d  t o  t h e  g r a n d  j u r y  w a s  i n s u f f i c i e n t  a s  a 

m a t t e r  o f  l a w  t o  s v p p o r t  t h e  i n d i c t m e n t .  A l t e r n a t i v e l y ,  h e  

c o n t e n d s  t h a t  " t h e  v e r y  a l l e g a t i o n s  o f  C o u n t  (II) o f  th e  i n d i c t ­

m e n t ,  t o g e t h e r  w i t h  a l l  of t h e  e v i d e n c e  p u t  f o r t h  t o  p r o v e  

th'.se a l l e g a t i o n s ! , )  a r e  b a r r e d  b y  t h e  s p e e c h  [or] d e b a t e  c l a u s e " .  

| ( D e f 1s M » m o  58. e m p h a s i s  i n  c r i a i n a i )  T e r  t h e  r e a s o n s  

■ d i s c u s s e d  b e l o w ,  t h i s  c o u r t  c o n c l u d e s  t h a t  w h a t  b o t h  p a r t i e s  

! r e f e r  bo a s  t h e  " s p e e c h  cr d e b a t e  c l a u s e "  o f  t h e  A l a s k a

-n -



C o n s t i t u t i o n  p r o h i b i t s  p r o s e c u t i o n  o f  C o u n t  II. F o r  t h i s  r e a s o n  

C o u n t  I I  m u s t  b e  d i s m i s s e d .

L e g i s l a t o r  I m m u n i t y  U n d e r  A r t .  II, § 6 
A r t .  II, § 6 o f  t h e  A l a s k a  C o n s t i t u t i o n  r e a d s  i n  r e l e v a n t  

p a r t  a s  f o l l o w s :

L e g i s l a t o r s  m a y  n o t  b e  h e l d  t o  answer- 

b e f o r e  a n y  o t h e r  t r i b u n a l  f o r  a n y  s t a t e m e n t  
m a d e  i n  t h e  e x e r c i s e  o f  t h e i r  l e g i s l a t i v e  

d u t i e s  w h i l e  t h e  l e g i s l a t u r e  i s  i n  s e s s i o n .

5 /
T h e  p a r t i e s  a g r e e  t h a t  t h i s  is a c a s e  o f  f i r s t  i m p r e s s i o n  i n  

A l a s k a .  ( D e f e n d a n t ' s  M e m o  40, O p p o s i t i o n  M e m o  63) T h e y  t h e r e ­

f o r e  f r a m e  t h e i r  a r g u m e n t s  a r o u n d  f e d e r a l  d e c i s i o n s  o u t l i n i n g  

t h e  c o n t o u r s  o f  t h e  f e d e r a l  c o n s t i t u t i o n ' s  " s p e e c h  o r  d e b a t e  

c l a u s e "  —  t h e  d e f e n d a n t  a r g u i n g  t h a t  t h e  i m m u n i t y  r e s u l t i n g  

f r o m  t h e  A l a s k a  C o n s t i t u t i o n  s h o u l d  b e  i d e n t i c a l  t o  t h e  i m m u n i t y  

p r o v i d e d  b y  t h e  f e d e r a l  c o n s t i t u t i o n ,  w h i l e  t h e  s t a t e  a r g u e s  

t h a t  t h e  A l a s k a  C o n s t i t u t i o n  p r o v i d e s  a m u c h  n a r r o w e r  g r a n t  o f  

i m m u n i t y .

T h e  f e d e r a l  c o n s t i t u t i o n a l  p r o v i s i o n  is s i m i l a r  b u t  b y  n o

m e a n s  i d e n t i c a l  t o  t h e  A l a s k a  p r o v i s i o n  s e t  o u t  a b o v e .  I t  r e a d s

[ F ] o r  a n y  s p e e c h  o r  d e b a t e  in e i t h e r  h o u s e ,
( m e m b e r s  o f  C o n g r e s s )  s h a l l  n o t  b e  q u e s t i o n e d  

in a n y  o t h e r  p l a c e .

U. S. C o n s t . ,  A r t .  I, 5 7, T h e  m o s t  s t r i k i n g  d i f f e r e n c e  b e t w e e n

t h e  t w o  p r o v i s i o n s  is t h e  a c t i v i t y  w h i c h  i j  p r o t e c t e d :  A l a s k a

p r o t e c t s  " a n y  s t a t e m e n t  m a d e  in t h e  e x e r c i s e  o f  . . .

5. T h e  t e r m  " f i r s t  i m p r e s s i o n "  is u s e d  i n  t h e  s e n s e  t h a t

t h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  h a d  t h e  a p p l i c a t i o n  of A r t .  II,'
§ 6 b e f o r e  it in t h e  c o n t e x t  o f  a c r i m i n a l  c a s e .  T h e  o n l y  
p r i o r  j u d i c i a l  e x p r e s s i o n  o n  A r t  II, S 6 l o c a t e d  b y  t h e  p a r t i e s  
w a s  t h e  s e t  o f  i n s t r u c t i o n s  t o  t h e  g r a n d  j u r y  in S t a t e  v.

H o h m a n , M o .  I J U - 6 1 - 4 6 4  C?., giver, b y  J u d g e  T h o m a s  3. S t e w a r t .  T h  

: p a r t i e s  v i g o r o u s l y  d i s p u t e  the p r o p e r  i n t e r p r e t a t i o n  of t h o s e
I i n s t r u c t i o n s  a n d  t h e i r  a p p l i c a t i o n  t o  tr.is c a s e .  . N o  a p p e l l a t e

. d e c i s i o n ,  m u c h  l e s s  a t r i a l  c o u r t  d e c i s i o n ,  c o n c e r n i n g "  A r t .  II, 

j 5  6  h a s  beer, b r o u g h t  to t h i s  c o u r t ' s  a t t e n t i o n .
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l e o i s l a t i v e  d u t i e s , "  w h i l e  t h e  f e d e r a l  p r o v i s i o n ,  t e x t u a l l y  a t  

£/
l e a s t ,  c o v e r s  o n l y  " s p e e c h  o r  d e b a t e  i n  e i t h e r  h o u s e . "

A l t h o u g h  t h e  p a r t i e s  h a v e  n o t  a r g u e d  it, t h i s  d i f f e r e n c e  

a p p e a r s  t o  b e  i m p o r t a n t .  T h e  d e v e l o p m e n t  o f  f e d e r a l  l a w  u n d e r  

t h e  f e d e r a l  s p e e c h  o r  d e b a t e  c l a u s e  h a s  l a r g e l y  b e e n  t h e  p r o c e s s  

o f  d e f i n i n g  t h e  c o n c e p t  o f  " l e g i s l a t i v e  a c t s "  s o  a s  t o  a c c o m m o d a t e  

t h e  S u p r e m e  C o u r t ' s  c o n c e r n  t h a t  t h e  l i t e r a l  s t a t e m e n t  o f  t h e  

i m m u n i t y  f o u n d  i n  t h e  t e x t  w a s  t o o  n a r r o w  t o  s e r v e  t h e  g r e a t  

h i s t o r i c a l  p u r p o s e s  o f  t h e  f r a m e r s .  W h i l e  t h a t  d e v e l o p m e n t  m a y  

w e l l  s u p p o r t  t h e  r e s u l t  r e a c h e d  h e r e i n  ( s e e  t h e  d e f e n d a n t ' s  

a r g u m e n t s  a t  D e f e n d a n t ' s  M e m o  3 1 - 4 0 ,  R e p l y  M e m o  1 8 - 1 9  a n d  t h e  

a n a l y s i s  b e l o w  a t  1 5 - 1 9 ) ,  i t  i s  n o t  s t r i c t l y  n e c e s s a r y  t o  t h e  

i n t e r p r e t a t i o n  o f  t h e  A l a s k a  c o n s t i t u t i o n a l  p r o v i s i o n  w h i c h  

p r o t e c t s  " a n y  s t a t e m e n t  m a d e  i n  t h e  e x e r c i s e  o f  . . . l e g i s l a t i v e  

d u t i e s . "  I t  s e e m s  b e y o n d  q u e s t i o n  t h a t  t h e  p r o p e r  f u n c t i o n  o f  

t h i s  c o u r t  i s  t o  e x a m i n e  t h e  a c t s  c h a r g e d  in t h e  i n d i c t m e n t  a n d  

t h e  e v i d e n c e  o f  t h o s e  a c t s ,  a n d  d e t e r m i n e  if t h e  d e f e n d a n t  is, 

b y  v i r t u e  o f  t h i s  p r o s e c u t i o n ,  b e i n g  h e l d  t o  a n s w e r  f o r  a n y  

s t a t e m e n t  m a d e  i n  t h e  e x e r c i s e  o f  h i s  l e g i s l a t i v e  d u t i e s .  If 

t h e  a n s w e r  is i n  t h e  a f f i r m a t i v e ,  C o u n t  I I  c a n n o t  s t a n d .

T h e  i n d i c t m e n t  c h a r g e s ,  i n  C o u n t  II, t h a t  t h e  d e f e n d a n t  

u s e d  h i s  p o s i t i o n  f o r  t h e  p r i m a r y  p u r p o s e  o f  o b t a i n i n g  f i n a n c i a l  

g a i n  f o r  h i m s e l f  " b y  t a k i n g  a c t i o n  to a s s u r e  t h a t  a n  a p p r o p r i a -  

t i o n  s o u r c e  w a s  e n a c t e d  d u r i n g  t h e  1 9 8 2  s e s s i o n  o f  t h e  A l a s k a  

S t a t e  L e g i s l a t u r e "  f r o m  w h i c h  a p i p e l i n e  c a m p  o w n e d  b y  d e f e n d a n t  

c o u l d  b e  p u r c h a s e d  b y  t h e  S t a t e  of A l a s k a .  T h a t  is, t h e  a c t i o n  

w h i c h  i s  t h e  s u b j e c t  o f  t h e  i n d i c t m e n t  i;s t h a t  o f  t a k i n g  s t e p s

6 . I t  i s  t r u e  t h a t  t h e  f e d e r a l  c a s e s  h a v e  e x p a n d e d  t h e  

i m m u n i t y  t o  c o v e r  a c t s  n e c e s s a r y  t o  t h e  l e g i s l a t i v e  f u n c t i o n .  

3 u t , a s  t h e  U . S .  S u p r e m e  C o u r t  h a s  n o t e d ,  a n c  a s  t h e  S t a t e  

[ e n p . n a s i z e s , " T h e  h e a r t  o r  zr.e w i s e s e  is speech: o r  o e b a c e  m  
• e i t h e r  H o u s e . "  H u t c h i n s o n  v. P r o x m i r e , 4 4 3  U . S .  I l l ,  1 2 6 ,  61 

; L. So. 2 d  411, 4 2 6  ( 1 9 7 9 ) ,  z u c t i n c  G r a v e l  v. U n i t e d  S t a t e s ,  40; 

U.S.  . 606 , 62 5, 32 L. S c .  2d *5 = 2, 6 0 2  ( 1 9 7 2  ; .



1 t o  c r e a t e  a l e g i s l a t i v e  a p p r o p r i a t i o n  ( for  a p a r t i c u l a r ,  a n d

2  : a l l e g e d l y  u n l a w f u l ,  p u r p o s e )  .

3 ij T h e  e v i d e n c e  o f  t h o s e  a c t s  l a r g e l y  c o n s i s t e d  o f  t e l e p h o n e

4 jj c a l l s .  O n e  w a s  m a d e  b y  t h e  d e f e n d a n t  t o  J e r r y  R e i n w a n d ,  e x e c u t i v ^

5 !' a s s i s t a n t  t o  t h e  g o v e r n o r ,  c o n c e r n i n g  l a n g u a g e  i n  t h e  g o v e r n o r ' s
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b u d g e t .  T h e  o t h e r s  w e r e  w i t h  W i l l i a m  H u d s o n ,  C o m m i s s i o n e r  o f  

t h e  D e p a r t m e n t  o f  A d m i n i s t r a t i o n ,  c o n c e r n i n g  l a n g u a g e  i n  t h e  

b u d g e t  a l l o w i n g  f o r  t h e  r u r c h a s e  o f  a p i p e l i n e  c a m p  a n d  c o n ­

c e r n i n g  a l t e r n a t e  s o u r c e s  o f  f u n d i n g  f o r  o t h e r  D e p a r t m e n t  o f  

A d m i n i s t r a t i o n  e x p e n s e s  ( w h i c h  s o u r c e s  m i g h t  f r e e  o t h e r  

D e p a r t m e n t  o f  A d m i n i s t r a t i o n  a p p r o p r i a t i o n s  t o  p u r c h a s e  a p i p e ­

l i n e  c a m p ) .

I n  c o m p a r i n g  t h e  i n d i c t m e n t  a n d  t h e  e v i d e n c e  u n d e r  i t  w i t h  

t h e  p r o v i s i o n s  o f  A r t .  II, § 6 , t h e  f i r s t  i n q u i r y  is w h e t h e r  

t h e  a c t  o f  a s s u r i n g  (or c r e a t i n g )  a f u n d i n g  s o u r c e  i s  a l e g i s ­

l a t i v e  d u t y .  T h e  a n s w e r  is y e s .  A r t .  IX, § 13 o f  t h e  A l a s k a  

C o n s t i t u t i o n  p r o v i d e s  i n  r e l e v a n t  p a r t :

N o  m o n e y  s h a l l  b e  w i t h d r a w n  f r o m  t h e  

t r e a s u r y  e x c e p t  in a c c o r d a n c e  w i t h  a p ­
p r o p r i a t i o n s  m a d e  b y  l aw.

It h a s  b e e n  s a i d  t h a t  t h e  p o w e r  t o  c o n t r o l  t h e  e x p e n d i t u r e  o f  

s t a t e  m o n i e s  i s  t h e  s u p r e m e  l e g i s l a t i v e  p o w e r .  A  c l a s s i c  s t a t e ­

m e n t  i s  f o u n d  i n  C o l b e r t  v. S t a t e ,  39 So.  65, 6 6  (Mi s s .  1 9 0 5 ) :

U n d e r  a l l  c o n s t i t u t i o n a l  g o v e r n m e n t s  r e c o g ­

n i s i n g  t h r e e  d i s t i n c t  a n d  i n d e p e n d e n t  
m a g i s t r a c i e s ,  t h  c o n t r o l  o f  t h e  p u r s e  
s t r i n g s  o f  g o v e r n m e n t  ir. a l e g i s l a t i v e  

f u n c t i o n .  I n d e e d ,  it is t h e  s u p r e m e  
2 7  l e g i s l a t i v e  p r e r o g a t i v e ,  i n d i s p e n s a b l e  to

t h e  i n d e p e n d e n c e  a n d  i n t e g r i t y  o f  th e  

2 S‘ L e g i s l a t u r e ,  a n d  r.ot t o  b e  s u r r e n d e r e d  o r
b r i d g e d ,  s a v e  b y  t h e  C o n s t i t u t i o n  i t s e l f ,  

w i t h o u t  d i s t u r b i n g  t h e  b a l a n c e  o f  t h i s  
s y s t e m  a n d  e n d a n g e r i n g  t h e  l i b e r t i e s  o f  t h e

3 0  p e o p l e .  T h e  r i g h t  of t h e  L e g i s l a t u r e  to 
. . .  d e t e r m i n e  . . . t h e  o b g e c t s  u p o n

3 1  j; w h i c h  ( p u b l i c  r e v e n u e )  s h a l l  b e  e x p e n d e d

. . .  is f i r m l y  a n d  i n e x p u c n a b l y  e s t a b -

3 2  l i s h e d  in o u r  p o l i t i c a l  s y s t e m .



^ ji N o  o n e  c o u l d  s e r i o u s l y  c o n t e n d  t h a t  a c t i v i t y  r e l a t e d  t o  t h e  

2  j! c r e a t i o n  o f  t h e  b u d g e t  i s  n o t  l e g i s l a t i v e  a c t i v i t y .

3 || N o t  o n l y  w a s  t h e  f o r m u l a t i o n  o f  t h e  b u d g e t  c l e a r l y  l e g i s -

I :4 >! l a t i v e  b u s i n e s s ,  b u t  t h e  d e f e n d a n t ' s  r o l e  i n  t h e  p r o c e s s  w a s

ii5 !•; c e n t r a l :  H e  w a s  c o - c h a i r  o f  t h e  F i n a n c e  C o m m i t t e e  r n  t h e  S e n a t e .

6 j- W h i l e  h i s  r o l e  a s  F i n a n c e  c o - c h a i r  i s  n o t  c r i t i c a l  t o  t h i s
:

7 j; a n a l y s i s ,  i t  s e r v e s  t o  r e i n f o r c e  t h e  c o n c l u s i o n  t h a t  h i s  p a r -
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j t i c i p a t i o n  i n  p u t t i n g  t o g e t h e r  t h e  b u d g e t  w a s  a p a r t  o f  h i s  

! l e g i s l a t i v e  d u t i e s .

T h e  n e x t  i n q u i r y  i s  w h e t h e r  a n y  s t a t e m e n t s  o f  t h e  d e f e n d a n t  

w h i c h  w e r e  m a d e  i n  t h e  p e r f o r m a n c e  o f  t h e s e  d u t i e s  a r e  a t  

i s s u e .  T h e r e  i s  n o  q u e s t i o n  o f  t h i s .  A t  o r a l  a r g u m e n t  c o u n s e l  

f o r  t h e  S t a t e  w a s  a s k e d  w h a t  e v i d e n c e  w o u l d  r e m a i n  u n d e r  C o u n t  

II i f  t h e  d e f e n d a n t ' s  i n t e r p r e t a t i o n  o f  t h e  A l a s k a  " s p e e c h  o r  

d e b a t e  c l a u s e "  w e r e  a p p l i e d .  I n  a s u p p l e m e n t a l  p l e a d i n g  f i l e d  

a f t e r  t h e  a r g u m e n t ,  t h e  S t a t e  h a s  c o n c e d e d  t h a t  " i f  . . . 

e v i d e n c e  o f  t h e  d e f e n d a n t ' s  p h o n e  c o n v e r s a t i o n s  w i t h  J e r r y  

R e i n w a n d  a n d  W i l l i a m  H u d s o n  is s u p p r e s s e d ,  t h e r e  w i l l  n o t  b e  

s u f f i c i e n t  e v i d e n c e  t o  u p h o l d  C o u n t  II o f  t h e  i n d i c t m e n t . "

( S t a t e  S u p p l e m e n t a l  3, e m p h a s i s  i n  o r i g i n a l )

T h e  n e x t  i n q u i r y  i s  w h e t h e r  t h i s  p r o s e c u t i o n  i s  t a n t a m o u n t  

to  h o l d i n g  l e g i s l a t o r s  " t o  a n s w e r  b e f o r e  a n y  o t h e r  t r i b u n a l " .

T h e  a n s w e r  is c l e a r l y  y e s .  A  g r a n d  j u r y  a n d  a c o u r t  a r e  " o t h e r  

t r i b u n a l ( s ) "  a s  t h e  A l a s k a  C o n s t i t u t i o n  u s e s  t h a t  t e r m .  E v e r y  

U . S .  S u p r e m e  C o u r t  c a s e  c o n s t r u i n g  s i m i l a r  l a n g u a g e  i n  t h e  f e d e r a l  

s p e e c h  o r  d e b a t e  c l a u s e ,  ( " ( m e m b e r s  o f  C o n g r e s s )  s h a l l  n o t  b e  

q u e s t i o n e d  in a n y  o t h e r  p l a c e " )  h a s  d e a l t  e i t h e r  w i t h  a g r a n d  

ji j u r y  p r o c e e d i n g ,  e . g . , G r a v e l  v. U n i t e d  S t a t e s , s u p r a , 40 8  U . S .  

a t  6 1 5 ,  33 L. Ed.  2d a t  597, [ g r a n d  j u r y  s u b p o e n a  a t  i s s u e ,  h e l d :

3 ̂  i
^ , S e n a t o r  p r o t e c t e d  f r o m  c r i m i n a l  o r  c i v i l  l i a b i l i t y  o r  f r o m

- i
q u e s t i o n i n g  " e l s e w h e r e  t h a n  ir. t h e  S e n a t e " ) ,  c r  a t r i a l ,  e . c . ,

3 2
'.'niter S t a t e s  v. J o h n s o n ,  2S3 U . S .  169 , 173, 15 L. E c . 2c 6 oi,



6 8 4  (1966 ) [ c o n v i c t i o n  a t  i s s u e ,  h e l d :  c e r t a i n  e v i d e n c e  u t i l i z e d

a t  t r i a l  b a r r e d  b y  s p e e c h  o r  d e b a t e  c l a u s e ] . L i k e w i s e ,  i t  is 

c l e a r  t h a t  t h e  d e f e n d a n t  l e g i s l a t o r  is " h e l d  t o  a n s w e r "  b y  t h e

i n s t i g a t i o n  o f  c h a r g e s  (and p e r h a p s  b y  t h e  m e r e  i n v e s t i g a t i o n  b y

t h e  g r a n d  j u r y ) ,  a n d  t h a t  t h e r e  n e e d  n o t  l i t e r a l l y  b e  t h e  p u t t i n g  

o f  q u e s t i o n s  t o  h i m  o r  h e r .

T h e  f i n a l  i n q u i r y  i s  w h e t h e r  t h e  c o n s t i t u t i o n a l  i n j u n c t i o n  

a g a i n s t  h o l d i n g  l e g i s l a t o r s  t o  a n s w e r  i n  a n y  o t h e r  t r i b u n a l  m a y  

h a v e  b e e n  (or m a y  b e )  w a i v e d  i n  t h i s  c a s e .  • T h e  S t a t e  o f f e r s  t w o  

t h e o r i e s  o f  w a i v e r .  N e i t h e r  is p e r s u a s i v e .

T h e  S t a t e  f i r s t  a r g u e s  t h a t  A S  3 9 . 5 0 . 0 9 0 ( a )  w a i v e s  l e g i s -  

l a t i v e  i m m u n i t y .  T h e  a r g u m e n t  is b a s e d  o n  a s i m i l a r  a r q u m e n t  

m a d e  b y  t h e  g o v e r n m e n t  i n  U n i t e d  S t a t e s  v. H e l s t o s k i , 4 4 2  U . S .  

4 7 7 ,  61 L. Ed. 2d 1 2  ( 1 9 7 9 ) .  T h e  d e f e n d a n t  t h e r e  w a s  a c o n g r e s s ­

m a n  a c c u s e d  o f  b r i b e r y ,  a v i o l a t i o n  o f  18 U . S . C .  § 201.  T h e

C o u r t  s e t  o u t ,  a n d  d i s p a t c h e d ,  t h e  g o v e r n m e n t ' s  a r g u m e n t  a s

f o l l o w s :

T h e  G o v e r n m e n t  a l s o  a r g u e s  t h a t  t h e r e  
h a s  b e e n  a s o r t  o f  i n s t i t u t i o n a l  w a i v e r  b y  
C o n g r e s s  i n  e n a c t i n g  5 2 01 . A c c o r d i n q  t o  
t h e  G o v e r n m e n t ,  5 2 0 1  r e p r e s e n t s  a c o l l e c t i v e  
d e c i s i o n  t o  e n l i s t  t h e  a i d  o f  t h e  E x e c u t i v e  
B r a n c h  a n d  t h e  c o u r t s  in t h e  e x e r c i s e  of 
C o n g r e s s '  p o w e r s  u n d e r  A r t .  I, 5 5 t o  d i s c i p l i n e  
i t s  M e m b e r s .  T h i s  C o u r t  h a s  t w i c e  d e c l i n e d  
t o  d e c i d e  w h e t h e r  a C o n g r e s s m a n  c o u l d ,  c o n ­
s i s t e n t  w i t h  t h e  C l a u s e ,  b e  p r o s e c u t e d  f o r  a 
l e g i s l a t i v e  a c t  as s u c h ,  p r o v i d e d  t h e  p r o s e c u t i o n  
w e r e  " f o u n d e d  u p o n  a n a r r o w l y  d r a w n  s t a t u t e  
p a s s e d  b y  C o n g r e s s  i n  t h e  e x e r c i s e  o f  i t s  

l e g i s l a t i v e  p o w e r  t o  r e g u l a t e  t h e  c o r d u c t  o f  
i t s  m e m b e r s . "  J o h n s o n ,  s u o r a ,  a t  1 8 5 ,  15 L  
E d  2d 6 8 1 ,  86 3 C t  749. U n i t e d  S t a t e s  v.
B r e w s t s r , 408 US ,  a t  529  n 18, 33 L  E d  2d 507,
92 S C t  2 5 2 1 .  W e  s e e  n o  o c c a s i o n  t o  r e s o l v e  

t h a t  i m p o r t a n t  q u e s t i o n .  W e  h e l d  o n l y  t h a t  
§ 2 0 1  d o e s  n o t  a m o u n t  t o  a c o n g r e s s i o n a l  

w a i v e r  o f  t h e  p r o t e c t i o n  of t h e  C l a u s e  f o r  
i n d i v i d u a l  M e m b e r s .

. a t  4 92,  61 L. Ed. 2c a t  25. S i g n i f i c a n t l y ,  t h e  C o u r t  n o t e d  

t h a t  t h e r e  w a s  a c u e s  tier, w h e t h e r  the  C e n t r e s ?  h a d  t h e  t o w e r  a t
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2 7  

28-
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m e m b e r s  o f  t h e  p r o t e c t i o n  o f  t h e  s p e e c h  o r  d e b a t e  c l a u s e .  I t  

! q u o t e d  f r o m  C o f f i n  v. C o f f i n , 4 M a s s .  1, 27 ( 1 8 0 8 ) ,  t o  t h e  e f f e c t  

t h a t  " t h e  p r i v i l e g e  . . .  is n o t  s o  m u c h  t h e  p r i v i l e g e  o f  t h e  

| h o u s e  . . .  a s  o f  e a c h  i n d i v i d u a l  m e m b e r  c o m p o s i n g  it, w h o  i s  

e n t i t l e d  t o  t h i s  p r i v i l e g e  e v e n  a c a i n s t  t h e  d e c l a r e d  w i l l  o f  t h e  

h o u s e . " I d . T h e  C o u r t  c o n c l u d e d  t h a t  e v e n  " [ a ] s s u m i n g  [ f o r  t h e  

p u r p o s e  o f  a r g u m e n t )  t h a t  t h e  C o n g r e s s  c o u l d  c o n s t i t u t i o n a l l y  

w a i v e  t h e  p r o t e c t i o n  o f  t h e  C l a u s e  f o r  i n d i v i d u a l  M e m b e r s ,  s u c h  

w a i v e r  c o u l d  b e  s h o w n  o n l y  b y  a n  e x p l i c i t  a n d  u n e q u i v o c a l  

e x p r e s s i o n . "  Idl. a t  4 9 3 ,  61 L. E d .  2 d  a t  26 ( e m p h a s i s  a d d e d ) .

T h e  s t a t u t e  i n  t h e  i n s t a n t  c a s e  is n o  s t r o n g e r  f o r  t h e  p r o s e c u t i o n  

h e r e  t h a n  w e r e  t h e  f e d e r a l  s t a t u e s  i n v o l v e d  i n  H e l s t o s k i ,

3 r e w s t e r  a n d  J o h n s o n .  A S  3 9 . 5 0 . 0 9 0 ( a )  c o n t a i n s  n o  e x p l i c i t  a n d  

u n e q u i v o c a l  w a i v e r  o f  A r t .  II, 5 6 o f  t h e  A l a s k a  C o n s t i t u t i o n  

( a g a i n  a s s u m i n g  f o r  t h e  s a k e  of a r g u m e n t  t h a t  t h e  L e g i s l a t u r e  

h a d  t h e  p o w e r  t o  d o  t h a t ) . I n d e e d ,  i t  c o n t a i n s  n o  w a i v e r  

l a n g u a g e  w h a t s o e v e r .  I t  is c l e a r l y  i n s u f f i c i e n t  t o  a c c o m p l i s h  

t h e  " i n s t i t u t i o n a l  w a i v e r "  w h i c h  t h e  S t a t e  u r g e s  t h i s  c o u r t  to

V
f i n d .

T h e  S t a t e  n e x t  a r g u e s  t h a t  t h e  d e f e n d a n t  w a i v e d  h i s  p r o ­

t e c t i o n  u n d e r  t h e  A l a s k a  s o e e c h  o r  d e b a t e  c l a u s e  b v  v o l u n t a r i l y

y
t e s t i f y i n g  b e f o r e  t h e  g r a n d  j u r y .  T h e  d e f e n d a n t  r e s p o n d s

7. T h e  S t a t e ' s  p r i m a r y  a r g u m e n t  i n  r e g a r d  t o  i t s  t h e o r y  
t h a t  A S  3 9 . 5 0 . 0 9 0 ( a )  w a i v e s  s p e e c h  o r  d e b a t e  c l a u s e  p r o t e c t i o n  

is b a s e d  o n  i t s  p e r c e p t i o n  o f  w h a t  is g o o d  p o l i c y .  ( O p p o s i t i o n  
M e m o  7 3 - 7 8 )  T h u s ,  t h e  S t a t e  a r g u e s  e x t e n s i v e l y  t h a t  t h e r e  a r e  
s o u n d  r e a s o n s  n o t  to a p p l y  l e g i s l a t i v e  i m m u n i t y  t o  c r i m i n a l  

c a s e s ,  t h a t  a t  t h e  l e a s t  t h e  l e v e l  c f  i m m u n i t y  p r o t e c t i o n  s h o u l d  
b e  l e s s  in c r i m i n a l  t h a n  in c i v i l  c a s e s ,  t h a t  t h e  n e e d  for 

h o n e s t  g o v e r n m e n t  r e q u i r e s  t h a t  s p e * c h  o r  d e b a t e  i m m u n i t y  b e  
l! l i m i t e d ,  e t c .  W h i l e  t h e s e  a r g u m e n t s  m a y  h a v e  m e r i t ,  t h i s  c o u r t  

|, is n o t  f r e e  t o  c o n s t r u e  t h e  A l a s k a  C o n s t i t u t i o n  a c c o r d i n g  t o  w h a t  
iit b e l i e v e s  t o  b e  g o o d  p o l i c y .  I t  m u s t  r e a d  a n d  a p p l y  t h e  

| w o r d s  o f  t h a t  d o c u m e n t  i n  a n  a t t e m p t  t o  c a r r y  o u t  t h e " i n t e n t  
o f  i t s  a u t h o r s .

S. T h e  S t a t e  c o n t e n d s  t h a t  t h i s  w a i v e r  m a k e s  a d m i s s i b l e  

t h e  d e f e n d a n t ' s  c r a n d  j u r y  t e s t i m o n y  ar.c a n y  e t h e r  t e s t i m o n y  

c o n c e r n i n g  it, t h o u g h  t h e  S t a t e  c o n c e d e s  t h a t  t h e  w a i v e r  w o u l d  
n e t  e x t e n d  t o  t r i a l .
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t h a t ,  u n d e r  t h e  a p p l i c a b l e  l a w ,  n o  w a i v e r  o c c u r r e d  h e r e .

T h e  f a c t s  in t h i s  r e g a r d  w e r e  a s  follows': T h e  d e f e n d a n t

v o l u n t a r i l y  a D D e a r e d  b e f o r e  t h e  o r a n d  j u r y ,  w a s  g i v e n  a " t a r g e t

V
w a r n i n g " ,  a n d  w a s  r e p r e s e n t e d  b y  c o u n s e l .  H e  w a s  n o t

T h e  w a r n i n g  r e a d  a s  f o l l o w s :

G R A N D  J U R Y  T A R G E T  W A R N I N G  

T o :  M. E. D a n k w o r t h

1. Y o u  a r e  a n d  h a v e  b e e n  t h e  s u b j e c t  
o f  a n  i n v e s t i g a t i o n  c o n d u c t e d  b y  t h e  S t a t e  
o f  A l a s k a  a n d  b y  a g r a n d  j u r y  s i t t i n g  i n  
J u n e a u ,  A l a s k a ,  i n v e s t i g a t i n g  a l l e g a t i o n s  

of  c r i m i n a l  m i s c o n d u c t  i n  c o n n e c t i o n  w i t h  

t h e  a c q u i s i t i o n  o f  t h e  I s a b e l  P a s s  P i p e l i n e  
C a m p  b y  a b u s i n e s s  e n t i t y  i n  w h i c h  y o u  a r e  
a p r i n c i p a l  a n d  e f f o r t s  t o  s e l i  t h e  c a m p
to t h e  S t a t e  o f  A l a s k a .  T h e r e  is a t  t h i s  

t i m e  p r o b a b l e  c a u s e  t o  b e l i e v e  t h a t  y o u r  
r o l e  i n  t h e  a c q u i s i t i o n  o f  t h e  c a m p  a n d  
i n  e f f o r t s  to s e l l  i t  t o  t h e  S t a t e  o f  
A l a s k a  c o n s t i t u t e d  a c r i m i n a l  o f f e n s e  
a n d  t h e r e  e x i s t s  t h e  p o s s i b i l i t y  a t  t h e  
c o n c l u s i o n  o f  t h e  G r a n d  J u r y  p r o c e e d i n g s  
t h a t  s u f f i c i e n t  e v i d e n c e  m a y  h a v e  b e e n  
p r e s e n t e d  u p o n  w h i c h  c r i m i n a l  c h a r g e s  

c o u l d  b e  r e t u r n e d .

2. In a d d i t i o n ,  in a c c o r d a n c e  w i t h  
p r i o r  c o m m u n i c a t i o n s  m a d e  t o  y o u r  a t t o r n e y ,  
y o u  s h o u l d  b e  a w a r e  t h a t  t h e  G r a n d  J u r y  

m a y  c o n s i d e r  c h a r g e s  o t h e r  t h a n  t h a t  i n ­

c l u d e d  w i t h i n  t h e  c o n f l i c t  o f  i n t e r e s t  
p r o v i s i o n  c o n t a i n e d  i n  A S  3 9 . 5 0 . 0 9 0 ( a ) .
E v i d e n c e  b e f o r e  t h e  G r a n d  J u r y  m a y  s u p p o r t  

o t h e r  c r i m i n a l  c h a r g e s ,  i n c l u d i n g  f e l o n y  
o f f e n s e s .

3. Y o u  h a v e  a g r e e d  to a p p e a r  a n d  

t e s t i f y  b e f o r e  t h e  G r a n d  J u r y  w i t h o u t  a 

s u b p o e n a  u p o n  t h e  c o n d i t i o n s  t h a t  y o u  a r e  

a f f o r d e d  a n  o p p o r t u n i t y  a t  t h e  c o n c l u s i o n  
of y o u r  t e s t i m o n y  t o  g i v e  a b r i e f  s t a t e m e n t  
to t h e  G r a n d  J u r y  a n d  t h a t  y o u r  a t t o r n e y

be  a f f o r d e d  a n  o p p o r t u n i t y  a f t e r  t h e  
p r e s e n t a t i o n  o f  e v i d e n c e  to r e v i e w  t h a t  

e v i d e n c e  w i t h  p r o s e c u t i n g  a t t o r n e y s  a n d  to 
set f o r t h  r e a s o n s  w h y  a n  i n d i c t m e n t  s h o u l d  
n e t  b e  r e t u r n e d  p r i o r  t o  t h e  f i n a l  p r e s e n t a t i o n  
of " h i s  m a t t e r  to t h e  G r a n d  J u r y .

•J. Y o u  h a v e  t h e  r i g h t  t o  r e f u s e  to 

a n s w e r  a n y  q u e s t i o n  p u t  to y o u  b e f o r e  t h e  

g r a n d  j u r y  t h a t  m i g h t  i r . c i m i n a t e  y o u .

( c o n t i n u e d !
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!a d v i s e d  o f  h i s  p r i v i l e g e  u n d e r  t h e  s p e e c h  o r  d e b a t e  c l a u s e ,  a n d

j he  d i d  n o t  m a k e  a n y  s t a t e m e n t  w a i v i n g  t h e  p r o t e c t i o n  o f  t h a t
I
( p r o v i s i o n .  U n d e r  t h e s e  f a c t s  n o  w a i v e r  h a s  b e e n  s h o w n .

A s  n o t e d  b y  t h e  d e f e n d a n t ,  t h e  s i t u a t i o n  i n  U n i t e d  S t a t e s  

v. H e l s t o s k i , s u p r a , w a s  m u c h  s t r o n g e r  f o r  t h e  g o v e r n m e n t ,  y e t

t h e  c o u r t  t h e r e  r e j e c t e d  t h e  g o v e r n m e n t ’s c l a i m  o f  w a i v e r .  I n  

H e l s t o s k i  t h e  d e f e n d a n t  c o n g r e s s m a n  h a d  a p p e a r e d  v o l u n t a r i l y  t e n

t i m e s  b e f o r e  t h e  g r a n d  j u r y ,  e a c h  t i m e  b e i n g  w a r n e d  o f  h i s  

f i f t h  a m e n d m e n t  p r i v i l e g e  a g a i n s t  s e l f - i n c r i m i n a t i o n .  A t  h i s  

n i n t h  a p p e a r a n c e ,  t h e  c o n g r e s s m a n  f o r  t h e  f i r s t  t i m e  m e n t i o n e d  

h i s  s p e e c h  o r  d e b a t e  c l a u s e  p r i v i l e g e  a n d  d e c l i n e d  t o  a n s w e r  a

9. ( c o n t i n u e d )

5. Y o u  h a v e  t h e  r i g h t  t o  b e  r e p r e s e n t e d  
b y  a n  a t t o r n e y  b e f o r e  t h e  g r a n d  j u r y ,  a n d  
w h i l e  a n  a t t o r n e y  m a y  n o t  e n t e r  t h e  g r a n d  

j u r y  r o o m  w i t h  y ou, h e  may. b e  p r e s e n t  i m­
m e d i a t e l y  o u t s i d e  t h e  g r a n d  j u r y  r o o m  a n d  

y o u  h a v e  t h e  r i g h t  to i n t e r r u p t  t h e  p r o ­
c e e d i n g s  a t  a n y  p o i n t  in t i m e  to c o n f e r
w i t h  y o u r  a t t o r n e y  a n d  o b t a i n  h i s  a d v i c e .

6 . I f  y o u  c a n n o t  a f f o r d  a n  a t t o r n e y  
t o  r e p r e s e n t  y o u ,  y o u  m a y  a p p l y  t o  t h e  

S u p e r i o r  C o u r t  o f  t h e  S t a t e  o f  A l a s k a  t o  

r e q u e s t  t he  c o u r t  to a p p o i n t  a n  a t t o r n e y  
t o  r e p r e s e n t  y o u .  If t h e  c o u r t  f i n d s  y o u  
c a n n o t  a f f o r d  a n  a t t o r n e y  i t  w i l l  a p p o i n t  

a n  a t t o r n e y  fo r  y o u .

J h a v e  r e a d  t h e  a b o v e  G r a n d  J u r y  

T a r g e t  W a r n i n g  a n d  u n d e r s t a n d  t h e  r i g h t s  

s e t  o u t  t h e r e i n .  •

D A T E D  a t  J u n e a u ,  A l a s k a ,  t h i s  2 6 t h  d a y  
of  O c t o b e r ,  1 9 8 2 .

7 s /  :•!. E . D a n k w o r t h

/ z /  A v r u m  C r e t e
W i t n e s s  

A t t o r n e y  for : 
O c t .  26, 1 9 : 2

~ “ ankvorth

!'



q u e s t i o n  o n  t h e  b a s i s  o f  it. T h e  t r i a l  c o u r t  f o u n d ,  h o w e v e r ,

t h a t  h e  w a s  a w a r e  o f  t h e  p r i v i l e g e  f r o m  b e f o r e  h i s  f i r s t

a p p e a r a n c e :  H e  h a d  r e c e n t l y  c o n c l u d e d  l i t i g a t i o n  i n  w h i c h  h e  h a d

r e l i e d  o n  t h e  s p e e c h  o r  d e b a t e  c l a u s e ,  a n d  t h e  a t t o r n e y  w h o

r e p r e s e n t e d  h i m  i n  t h a t  c a s e  w a s  t h e  s a m e •a t t o r n e y  w h o  r e p r e s e n t e d

h i m  b e f o r e  t h e  g r a n d  j u r y .  N o n e t h e l e s s ,  t h e  S u p r e m e  C o u r t  h e l d

t h a t  " w a i v e r  c a n  b e  f o u n d  o n l v  a f t e r  e x d i c i t  a n d  u r . e c u i v o c a l
10/

r e n u n c i a t i o n  o f  t h e  p r o t e c t i o n . "  4 4 2  U . S .  a t  4 91, 61 L. E d .

1 " d  a t  24 .  F i n d i n g  n o  s u c h  r e n u n c i a t i o n ,  i t  r e j e c t e d  t h e  w a i v e r  

-,ieory. I n  t h e  i n s t a n t  c a s e ,  t h e  d e f e n d a n t  d i d  n o t  e v e n  t a l k  

a b o u t  h i s  s p e e c h  o r  d e b a t e  p r i v i l e g e ,  a n d  t h e r e  i s  n o  s h o w i n g  

t h a t  h e  \<as e v e n  a w a r e  o f  it. C e r t a i n l y  t h e r e  w a s  n o  " e x p l i c i t  

a n d  u n e q u i v o c a l  r e n u n c i a t i o n "  o f  it. U n d e r  t h e s e  c i r c u m s t a n c e s ,  

t h e r e  c a n  b e  n o  f i n d i n g  t h a t  t h e  d e f e n d a n t  w a i v e d  h i s  p r o t e c t i o n  

u n d e r  t h e  A l a s k a  C o n s t i t .  t i o n .

T h e  c o n c l u s i o n  o f  t h i s  a n a l y s i s  o f  t h e  s c o p e  a n d  e f f e c t  o f  

A r t .  II, § 6 o f  t h e  A l a n k a  C o n s t i t u t i o n  i s  t h a t  i t  b a r s  p r o s e ­

c u t i o n  o f  C o u n t  II o f  t h e  i n d i c t m e n t ,  b o t h  b e c a u s e  t h e  i n d i c t m e n t  

i t s e l f  a t t e m p t s  t o  h o l d  t h e  d e f e n d a n t  t o  a n s w e r  b e f o r e  a c o u r t  

f o r  s t a t e m e n t s  m a d e  in t h e  e x e r c i s e  o f  h i s  l e g i s l a t i v e  d u t i e s  

a n d  b e c a u s e  t h e  e v i d e n c e  p r e s e n t e d  t o  t h e  g r a n d  j u r y  i n  s u p p o r t  

o f  t h e  i n d i c t m e n t  i s  b a r r e d  b y  A r t .  I I,  5 6 . B e c a u s e  t h e  

c o n s t i t u t i o n a l  l a n g u a g e  s e e m s  c l e a r  o n  i t s  f a c e ,  i t  is n o t  

s t r i c t l y  n e c e s s a r y  t o  a d d r e s s  t h e  f o l l o w i n g  i s s u e s .  H o w e v e r ,  

b o t h  b e c a u s e  t h e  p a r t i e s  d i s p u t e d  t h e m  a t  l e n g t h  a n d  b e c a u s e  t h e y  

s e r v e  t o  l e n d  a d d i t i o n a l  s u p p o r t  to t h i s  c o u r t ' s  c o n c l u s i o n ,

10.  S i g n i f i c a n t l y ,  t h e  C o u r t  f o u n d  t h a t  t h e  s t a n d a r d  for  
w a i v e r  o f  s p e e c h  o r  d e b a t e  c . a u s e  p r o t e c t i o n  is e v e n  h i g h e r  t h a n  

j th e o r d i n a r y  s t a n d a r d  f o r  d e t e r m i n i n g  w a i v e r  o f  a c o n s t i t u t i o n a l  

I r i c h t  s e t  o u t  i n  J o h n s o n  v. Z e r b s t ,  20 4  U . S .  4 5 5 ,  4 64 , S2 L. E d .  
2 d ' l 4 S l ,  1 4 6 4  ( 1 9 3 8 ) :  " i n t e n t  l o n s l  r e l i n r y i e h m e n t  o r  a b a n d o n m e n t

i!of a k n o w n  r i g h t  o r  p r i v i l e g e . "  4 4 2  U . S .  a t  4 91,  51 L. Ed .  2d a t  

24. T h i s  is o f  s i g n i f i c a n c e  b e c a u s e  t h i s  c o u r t  d o e s  n o t  b e l i e v e  

■ ever, t h e  J o h n s o n  v .  Z e r b s t  s t a n d a r d  c c u i c  b e  s a t i s f i e d  o n  t h e  

' f a c t s  o f  t h i s  c a s e .
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t h e y  a r e  c o n s i d e r e d  h e r e ,  a t  l e a s t  b r i e f l y .  T h e y  i n c l u d e :  (1)

t h e  s i g n i f i c a n c e  o f  d r a f t i n g  c h a n g e s  m a d e  a t  t h e  C o n s t i t u t i o n a l  

C o n v e n t i o n  c o n c e r n i n g  A r t .  XI,  § 6 a n d  c o m m e n t s  b y  t h e  c o n v e n t i o n  

d e l e g a t e s  c o n c e r n i n g  t h a t  s e c t i o n ;  (2 ) t h e  i n s t r u c t i o n s  g i v e n  to 

t h e  g r a n d  j u r y  i n  S t a t e  v. H o h r n a n , 1 J U - 8 1 - 4 6 4  CR ;  a n d  (3) f e d e r a l  

c a s e  l a w  d e v e l o p e d  u n d e r  t h e  s p e e c h  o r  d e b a t e  c l a u s e  o f  t h e  

f e d e r a l  c o n s t i t u t i o n .

T h e  A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n . T h e  S t a t e  p l a c e s  greaf; 

s i g n i f i c a n c e  o n  t h e  f a c t  t h a t  A r t .  II, s 6 o r i g i n a l l y  p r o v i d e d  

t h a t  n o  l e g i s l a t o r  s h o u l d  b e  h e l d  t o  a n s w e r  " f o r  a n y  s t a t e m e n t  

m a d e  o r a c t i o n  t a k e n " i n  t h e  e x e r c i s e  o f  h i s  l e g i s l a t i v e  

f u n c t i o n s .  T h e  u n d e r l i n e d  l a n g u a g e  w a s  l a t e r  d e l e t e d ,  a n d  t h e  

S t a t e  u r g e s  t h a t  t h i s  d e l e t i o n  s u g g e s t s  a n a r r o w i n g  o f  t h e  p r o ­

t e c t i o n .  W h e t h e r  s u c h  a n  i n f e r e n c e  i s  p r o p e r l y  d r a w n ,  i t  i s  n o t  

i m p o r t a n t  i n  t h e  c o n t e x t  o f  t h i s  c a s e .  T h e  d e f e n d a n t  d o e s  n o t  

s e e k  i m m u n i t y  f o r  " a c t i o n s "  h e  h a s  t a k e n ,  b u t  f o r  s t a t e m e n t s  

w h i c h  h e  h a s  m a d e .

T h e  S t a t e  a l s o  a r g u e s  t h a t  t h e  A l a s k a  p r o v i s i o n  " is  n a r r o w e r  

b e c a u s e  i t s  p r o t e c t i o n  a p p l i e s  o n l y  ' w h i l e  t h e  l e g i s l a t u r e  is in 

s e s s i o n . ' "  ( O p p o s i t i o n  M e m o  62) A g a i n ,  e v e n  i f  t h e  i n f e r e n c e  

i s  w a r r a n t e d ,  i t  is n o t  r e l e v a n t  h e r e :  A l l  o f  t h e  s t a t e m e n t s  o f

t h e  d e f e n d a n t  w h i c h  c o n c e r n  C o u n t  II o c c u r r e d  w h i l e  t h e  l e g i s ­

l a t u r e  w a s  in s e s s i o n .

T h e  S t a t e  r e l i e s  o n  a s t a t e m e n t  m a d e  b y  D e l e g a t e  . M c C u t c h e o n ,

w h o  w a s  t h e  c h a i r  of t h e  Comi'-..ttee o n  t h e  L e g i s l a t i v e  3 r  n c h .

D e l e g a t e  M c C u t c h e o n  s a i d :

T h e r e  is a l s o  a n  i m m u n i t y  c l a u s e  w h i c h  p r o v i d e s  
a l e g i s l a t o r  w i l l  n o t  b e  h e l d  l i a b l e  f o r  a n y ­
t h i n g  h e  s a y s  c u r i n g  a s e s s i o n .

A l a s k a  C o n s t i t u t i o n a l  C o n v e n t i o n  P r o c e e c i r . e s  1 0 9 9 .  T h e  S t a t s

ji r e a d s  . h i s  c o m m e n t  ( a n d  o n e  m a d e  c o n c e r n i n e  t h e  c r i v i l e c e  f r o m

a r r e s t ,  -h i c h  is n o t  r e l e v a n t  tc t h i s  c a s e !  a s  s u c c e s t i n c  t h a t  t 
32

"the- p r o t e c t i o n  in A l a s k a  w a s  i n t e n d e d  tc a p p l y  o n l y  to t h e  t y p e  !



1 ’ of  c o n d u c t  t h a t  t h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  r e f e r s  t o  a s
r

2 - ' p u r e  s p e e c h  o r  d e b a t e . ' "  ( O p p o s i t i o n  M e m o  61) T h i s  c o u r t  c a n

3 J: d r a w  n o  s u c h  c o n c l u s i o n  f r o m  t h e  d i s c u s s i o n  r e f e r r e d  to. " ( A ] n y -
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8 j p r o t e c t i o n  f o r  l e c i s l a t o r s  is a s  n a r r o w  a s  t h e  S t a t e  w o u l d  f i n d  

'■
i it.

I n s t r u c t i o n s  G i v e n  i n  S t a t e  v. H o h m a n . T h e  S t a t e  c o n t e n d s  

t h a t  t h e  i n s t r u c t i o n s  g i v e n  b y  J u d g e  T h o m a s  3. S t e w a r t  i n  

S t a t e  v. H o h m a n , s u p r a , s u p p o r t  i t s  v i e w  o f  t h e  p r o p e r  s c o p e  

a n d  e f f e c t  t o  b e  g i v e n  t o  A r t .  II,  § 6 o f  t h e  A l a s k a  C o n s t i t u t i o n  

T h i s  c o u r t  c a n n o t  a g r e e ,  a n d  a d o p t s  t h e  a n a l y s i s  o f  t h e  d e f e n d a n t  

c o n c e r n i n g  t h e  H o h m a n  i n s t r u c t i o n s ,  w h i c h  i s  f o u n d  a t  R e p l y  2 2 - 2 3  

F e d e r a l  C a s e s  I n t e r p r e t i n g  t h e  F e d e r a l  C o n s t i t u t i o n . A t  

t h e  o u t s e t ,  i t  s h o u l d  b e  r e m e m b e r e d  t h a t  t h e r e  a r e  r e l a t i v e l y  

f e w  U n i t e d  S t a t e s  S u p r e m e  C o u r t  c a s e s  i n t e r p r e t i n g  t h e  s p e e c h  o r  

d e b a t e  c l a u s e  o f  t h e  f e d e r a l  c o n s t i t u t i o n .  ( " T h e  S p e e c h  o r  

D e b a t e  C l a u s e  h a s  b e e n  d i r e c t l y  p a s s e d  o n  b y  t h e  C o u r t  r e l a t i v e l y  

f e w  t i m e s  in 1 9 0  y e a r s . "  H u t c h i n s o n  v. P r o x m i r e , s u p r a  n . 6 , 4 4 3  

U . S .  a t  124, 6 1  L. Ed .  2 d  at 4 2 4 . )  T h e r e  a r e ,  o f  c o u r s e ,  a n  

a l m o s t  l i m i t l e s s  n u m b e r  o f  f a c t u a l  s i t u a t i o n s  i n  w h i c h  t h e  s p o e c h  

o r  d e b a t e  c l a u s e  c o u l d  b e  i m p l i c a t e d .  T h e r e f o r e ,  t h e r e  i s  a 

s u b s t a n t i a l  a m o u n t  o f  e x t r a p o l a t i o n  r e q u i r e d  i n  a t t e m p t i n g  t o  

f i n d  g u i d a n c e  f r o m  t h e  f e d e r a l  c a s e s .  W i t h  t h i s  c a v e a t  i n  m i n d ,  

c e r t a i n  g e n e r a l  p r i n c i p l e s  c a n  b e  d r a w n  f r o m  t h e  c a s e s .

2 8  I'
T h e  f i r s t  is t h a t ,  c c n t r a r v  to t h e  S t a t e ' s  a s s e r t i o n  t h a t

29
*' t h e  c l a u s e  p r o p e r l y  h a s  m e r e  tc d o  w i t h  p r o t e c t i n g  l e g i s l a t o r s

30 i!
a g a i n s t  civ: l i a b i l i t i e s ,  t h e  g r e a t  h i s t o r i c a l  p u r p o s e  o f  t h e

31
s p e e c h  o r  d e b a t e  c l a u s e  w a s  tc p r o t e c t  l e c i s l a t o r s  a g a i n s t  t h e

32
e x e c u t i v e  a n d  the  ‘u d i c i a r ”:
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1 T h e r e  i s  l i t t l e  d o u b t  t h a t  t h e  i n s t i g a t i o n  
o f  c r i m i n a l  c h a r g e s  a g a i n s t  c r i t i c a l  o r  

d i s f a v o r e d  l e g i s l a t o r s  b y  t h e  e x e c u t i v e  in 
a j u d i c i a l  f o r u m  w a s  t h e  c h i e f  f e a r  p r o m p t i n g  
t h e  l o n g  s t r u g g l e  f o r  p a r l i a m e n t a r y  p r i v i l e g e  
i n  E n g l a n d  a n d ,  in t h e  c o n t e x t  o f  t h e  A m e r i c a n  
s y s t e m  o f  s e p a r a t i o n  o f  p o w e r s ,  is t h e  p r e ­

d o m i n a t e  t h r u s t  of t h e  S p e e c h  o r  D e b a t e  C l a u s e .

U n i t e d  S t a t e s  v. J o h n s o n , 383 U . S .  1 6 9 ,  182,  1 5  L. E d .  2 d  6 81 ,

6 8 9  ( 1 9 6 6 )  . I t  i s  t r u e  t h a t  t h e  C o u r t  r e t r e a t e d  s l i g h t l y  f r o m  

t h i s  p o s i t i o n  i n  U n i t e d  S t a t e s  B r e w s t e r , 4 0 8  U . S .  501, 508 ,

3 3  L. E d .  2a 5 0 7 ,  5 1 5 - 1 6  ( 1 9 7 2 ) ,  w h e n  i t  n o t e d  t h a t  " t h e  E n g l i s h  

s y s t e m  d i f f e r s  f r o m  o u r s  i n  t h a t  t h e  P a r l i a m e n t  i s  t h e  s u p r e m e  

a u t h o r i t y  n o t  a c o o r d i n a t e  b r a n c h " ,  a n d  s u g g e s t i n g  t h a t  " o u r  

h i s t o r y  d o e s  n o t  r e f l e c t  a c a t a l o g  o f  a b u s e s  a t  t h e  h a n d  o f  t h e  

E x e c u t i v e  t h a t  g a v e  r i s e  t o  t h e  p r i v i l e g e  in E n g l a n d . "  N o n e ­

t h e l e s s ,  i t  c a n n o t  b e  d e n i e d  t h a t  t h e  p r i m a r y  p u r p o s e  o f  t h e  

c l a u s e  w a s  " t o  p r e v e n t  i n t i m i d a t i o n  b y  t h e  e x e c u t i v e  a n d  a c c o u n t ­

a b i l i t y  b e f o r e  a p o s s i b l y  h j s t i l e  j u d i c i a r y " .  J o h n s o n , s u p r a ,

3 8 3  U . S .  a t  1 8 1 .

F r o m  t h e  e a r l i e s t  d e c i s i o n s ,  t h e  s c o p e  o f  t h e  p r i v i l e g e  h a s

b e e n  f o u n d  t o  b e  b r o a d e r  t h a n  s p e e c h  o r  d e b a t e  o n  t h e  f l o o r  o f

t h e  C o n g r e s s .  K.il b o u r n  v. T h o m p s o n , 13 O t t o .  1 6 8 ,  26 L. Ed .  3 77

( 1 8 8 1 ) ,  q u o t e d  a p p r o v i n g l y  f r o m  C o f f i n  v. C o f f i n , 4 M a s s .  1 (1808 )

w h i c h  i t  r e f e r r e d  to a s  " t h e  m o s t  a u t h o r i t a t i v e  c a s e  in t h i s

c o u n t r y  o n  t h e  c o n s t r u c t i o n  o f  t h e  p r o v i s i o n " .  26 L. E d .  a t  391 .

I n  C o f f i n , C h i e f  J u s t i c e  P a r s o n s  s t a t e d :

I T ) h e  a r t i c l e  o u c h t  n o t  t o  b e  c o n s t r u e d  
s t r i c t l y ,  b u t  l i b e r a l l y ,  t h a t  t h e  f u l l  
d e s i g n  o f  it m a y  b e  a n s w e r e d .  I w i l l  n o t  

c o n f i n e  it to d e l i v e r i n g  a n  o p i n i o n ,  u t t e r i n g  
a s p e e c h ,  o r  h a r a n g u i n g  in d e b a t e ,  b u t  w i l l

e x t e n d  i t  to t h e  g i v i n g  o f  a v o t e ,  t o  t h e
m a k i n g  o f  a w r i t t e n  r e p o r t ,  a n d  to e v e r v  o t h e r 
a c t  r e s u l t i n g  f r o m  t h e  n a t u r e  a n d  t h e  
e x e c u t i o n  of t h e  o f f i c e . A n d  I w o u l d  d e f i n e  

t h e  a r t i c l e  a s  s e c u r i n g  to e v e r y  m e m b e r
e x e m p t i o n  f r o m  p r o s e c u t i o n  f o r  e v e r v t h i n c
S c i u  o r  ccr*;a id o r  dcr.c b y  hir. zs s. r<s *** .•

m  t h e  e x e r c i s e  of t he f u n c t i o n s  of t h a t  

o f f i c e , w i t h o u t  i n q u i r i n g  w h e t n e r  t h e  

e x e r c i s e  w a s  r e g u l a r ,  a c c o r d i n g  to t h e  

r u l e s  o f  t h e  H o u s e ,  cr i r r e c u i  ar a n d  acai.nsr
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22

t h o s e  r u l e s .

4 .Mass. 1, 2 7  ( e m p h a s i s  a d d e d ) .  A f t e r  q u o t i n g  e x t e n s i v e l y  f r o m

i C o f f i n ,  t h e  S u p r e m e  C o u r t  i n  K i l b o u r n  c o n c l u d e d  t h a t  " [ i ] t  w o u l d
t
I
; b e  a n a r r o w  v i e w  o f  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  t o  l i m i t  i t  to

.

I w o r d s  s p o k e n  i n  d e b a t e .  T h e  r e a s o n  o f  t h e  r u l e  i s  a s  f o r c e a b l e

• in i t s  a p p l i c a t i o n  t o  [ v a r i o u s  a c t i o n s ] . I n  s h o r t ,  t o  t h i n g s
|
g e n e r a l l y  d o n e  i n  a s e s s i o n  o f  t h e  H o u s e  b y  o n e  o f  i t s  m e m b e r s

in  r e l a t i o n  t o  t h e  b u s i n e s s  b e f o r e  i t ." 26 L. E d .  a t  3 9 1 - 9 2 .

L a t e r  c a s e s  h a v e  r e f i n e d  t h e  s t a n d a r d ,  b u t  h a v e  n o t  r e t r e a t e d

f r o m  i t .  T h u s ,  i n  T e n n e y  v. B r a n d h o v e , 3 4 1  U . S .  3 6 7 ,  95 L. E d.

1019_ (1 950 ) t h e  C o u r t  s a i d ,  a g a i n s t  t h e  a r g u m e n t  t h a t  t h e  s t a t e

l e g i s l a t i v e  c o m m i t t e e  i n v o l v e d  w a s  a c t i n g  i m p r o p e r l y ,  t h a t  " [ t ) h e

c l a i m  o f  a n  u n w o r t h y  p u r p o s e  d o e s  n o t  d e s t r o y  t h e  p r i v i l e g e . "

34 1  U . S .  a t  3 7 7 ,  95 L. Ed. a t  1 0 2 7 .  T h e  C o u r t  i n  T e n n e y

e m p h a s i s e d  t h a t  a c o u r t  m a y  n o t  " i n q u i r e  i n t o  t h e  m o t i v e s  o f

l e g i s l a t o r s " ,  a h o l d i n g  w h i c h  h a s  r e m a i n e d  u n q u e s t i o n e d  i n  t h i s

c o u n t r y  f r o m  e a r l i e s t  t i m e s .

I n  U n i t e d  S t a t e s  v. J o h n s o n , s u p r a , t h e  C o u r t  a f f i r m e d  t h e

r e v e r s a l  o f  a c o n s p i r a c y  c o n v i c t i o n  o f  a m e m b e r  o f  C o n g r e s s ,

b e c a u s e  t h e  p r o s e c u t i o n  h a d  i n q u i r e d  i n t o  t h e  d e f e n d a n t ' s  m o t i v e

in  m a k i n g  a p a r t i c u l a r  s p e e c h :

T h e  e s s e n c e  o f  s u c h  a c h a r g e  in t h i s  c o n t e x t  

is t h a t  t h e  C o n g r e s s m a n ' s  c o n d u c t  w a s  i m­
p r o p e r l y  m o t i v a t e d ,  a n d  a s  w i l l  a p p e a r  t h a t

i s  p r e c i s e l y  w h a t  t h e  S p e e c h  o r  D e b a t e  C l a u s e
g e n e r a l l y  f o r e c l o s e s  f r o m  e x e c u t i v e  a n d  
j u d i c i a l  i n q u i r y .

Id. a t  18 0,  II- L. Ed.  2d a t  6 8 8 .

I n  U n i t e d  S t a t e s  v. B r e w s t e r , s u o r a , s h e  C o u r t  d e n i e d  a

s p e e c h  o r  d e b a t e  c l a u s e  c h a l l e n g e  to a b r i b e r y  i n d i c t m e n t .  I t s

i r e a soni ng. - w h i l e  p e r h a p s  n o t  t o t a l l y  c o n s o n a n t  w i , h  i t s  e a r l i e r  

d e c i s i o n s ,  l e n d s  n o  s u p p o r t  _o t h e  S t a t e ' s  p o s i t i o n  h e r e .  T h e  

C o u r t  d i s t i n g u i s h e d  Johnscr. cr. t h e  g r o u n d  t; * i t  h e l d  t h a t  th e  

p r i v i l e g e  " p r o t e c t e d  M e m b e r s  f r o m  i n q u i r y  i n t o  l e g i s l a t i v e  a c t s
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o r  t h e  m o t i v a t i o n  f o r  a c t u a l  p e r f o r m a n c e  o f  l e g i s l a t i v e  a c t s " ,

4 0 8  U . S .  a t  5 0 9 ,  33 L. Ed .  2d a t  5 1 6 ,  w h e r e a s  t h e  t a k i n g  (or

a g r e e i n g  t o  t a k e )  m o n e y  f o r  a p r o m i s e  t o  a c t  i n  a c e r t a i n  w a y  i s

n o t  a  l e g i s l a t i v e  a c t .  M o r e o v e r ,  s i n c e  t h e  i l l e g a l  c o n d u c t  i s

s h o w n  b y  p r o o f  o f  t a k i n g  o r  a g r e e i n g  t o  t a k e  m o n e y  f o r  a  p r o m i s e

t o  a c t  i n  a c e r t a i n  w a y ,  t h e r e  is n o  n e e d  f o r  t h e  g o v e r n m e n t  t o

s h o w  t h a t  th e  d e f e n d a n t  a c t u a l l y  f u l f i l l e d  t h e  a l l e g e d  i l l e g a l

b a r g a i n .  T h u s ,  t h e r e  i s  n o  n e e d  t o  i n q u i r e  i n t o  a n y  l e g i s l a t i v e

a c t  o r  t h e  m o t i v a t i o n  f o r  a n y  l e g i s l a t i v e  a c t .  W h i l e  t h e

e x c e p t i o n  c a r v e d  o u t  b y  B r e w s t e r  w a s  v i g o r o u s l y  d i s p u t e d  b y  t h e

t h r e e  d i s s e n t e r s  i n  t h a t  c a s e ,  i t  d o e s  n o t  a f f e c t  t h e  a n a l y s i s

h e r e .  T h e  c a s e  d o e s ,  h o w e v e r ,  p r o v i d e  a n o t h e r  d e f i n i t i o n  f o r

" l e g i s l a t i v e  a c t " ,  w h i c h  is o f  a s s i s t a n c e  i n  t h e  i n s t a n t  c a s e :

A  l e g i s l a t i v e  a c t  h a s  c o n s i s t e n t l y  b e e n
d e f i n e d  a s  a n  a c t  g e n e r a l l y  d o n e  in C o n g r e s s  

in r e l a t i o n  t o  t h e  b u s i n e s s  b e f o r e  it. I n  

s u m  t h e  S p e e c h  o r  D e b a t e  C l a u s e  p r o h i b i t s  
i n q u i r y  o n l y  i n t o  t h o s e  t h i n g s  g e n e r a l l y  

s a i d  o r  d o n e  i n  t h e  h o u s e  o r  t h e  s e n a t e  in 
t h e  p e r f o r m a n c e  o f  o f f i c i a l  d u t i e s  a n d  i n t o  
th e  m o t i v a t i o n  f o r  t h o s e  a c t s .

4 0 8  U.S. a t  5 1 2 ,  33 L. E d.  2d a t  5 1 7 - 1 8 .

G r a v e l  v. U n i t e d  S t a t e s , 40 8  U . S .  6 0 6 ,  33 L. Ed .  2d 583

(1972) w a s  d e c i d e d  t h e  s a m e  d a y  a s  B r e w s t e r . I t  c o n c e r n s

p r i m a r i l y  w h e t h e r  a l e g i s l a t i v e  a i d e  is p r o t e c t e d  b y  t h e  s p e e c h

o r  d e b a t e  c l a u s e .  H o w e v e r ,  it c o n t a i n s  t h e  f o l l o w i n g  l a n g u a g e

d e s c r i b i n g  l e g i s l a t i v e  a c t s :

L e g i s l a t i v e  a c t s  a r e  n o t  a l l - e n c o m p a s s i r i g .
T h e  h e a r t  of t h e  C l a u s e  is s p e e c h  o r  d e b a t e  
i n  e i t h e r  H o u s e .  I n s o f a r  a s  t h e  C l a u s e  is 
c o n s t r u e d  t o  r e a c h  o t h e r  m a t t e r s ,  t h e y  

m u s t  b e  a n  i n t e g r a l  p a r t  o f  t h e  d e l i b e r a t i v e  
a n d  c o m m u n i c a t i v e  p r o c e s s e s  b y  w h i c h  M e m b e r s  
p a r t i c i p a t e  m  c o m m i t t e e  a n a  H o u s e  o r o c e e c m a s  
w i t h  r e s p e c t  t o  t h e  c o n s i d e r a t i o n  a n d  p a s s a g e  
o r  re i e c t i o r .  of p r o p o s e d  l e g i s l a t i o n  o r  w i t h  

r e s p e c t  t c  e t h e r " m a t t e r s  w h i c h  t h e  C o n s t i t u t i o n  

p l a c e s  w i t h i n  t h o  j u r i s d i c t i o n  c f  e i t h e r  H o u s e .

21 • 4 0 8  U . S .  a t  6 2 5 ,  33 L . Ed.  at 6 02.
I’

22 As n o t e d  a b o v e ,  t h i s  c o u r t  v i e w s  t h e  A l a s k a  " s c e e c h  or d e b a t
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| t h e l e s s ,  r e v i e w  o f  t h e  a p p r o a c h  w h i c h  t h e  U n i t e d  S t a t e s  S u p r e m e

| C o u r t  h a s  t a k e n  t o  i n t e r p r e t i n g  t h e  f e d e r a l  s p e e c h  o r  d e b a t e

!
j c l a u s e  i s  i n s t r u c t i v e .  U n d e r  t h a t  g e n e r a l  a p p r o a c h ,  a n d  u n d e r  

| t h e  s p e c i f i c  d e f i n i t i o n s  o f  " l e g i s l a t i v e  a c t s "  w h i c h  t h e  C o u r t  

h a s  e s t a b l i s h e d ,  i t  a p p e a r s  t h a t  t h e  a c t i o n s  o f  t h e  d e f e n d a n t  in 

t h e  i n s t a n t  c a s e  w o u l d  b e  p r o t e c t e d .

C O N C L U S I O N

F o r  t h e  r e a s o n s  d i s c u s s e d  a b o v e ,  d e f e n d a n t ' s  m o t i o n  to 

d i s m i s s  C o u n t  I is d e n i e d ,  a n d  d e f e n d a n t ' s  m o t i o n  t o  d i s m i s s  

C o u n t  I I  i s  g r a n t e d .

D O N E  a t  J u n e a u ,  A l a s k a ,  t h i s  1 4 t h  d a y  o f  F e b r u a r y ,  1 9 8 3 .

W a l t e r  L. C a r p e n e t i  
S u p e r i o r  C o u r t  J u d g e

C E R T I F I C A T E

T h i s  is t o  c e r t i f y  t h a t  o n  t h e  a b o v e  d a t e  I p r o v i d e d  a c o p y  

o f  t h e  a b o v e  M e m o r a n d u m  o f  D e c i s i o n  a n d  O r d e r  to:

D a n i e l  W. H i c k e y ,  E s q .

P a t r i c k  J. G u l l u f s e n ,  E s q .
Dear. J. G u a n e l i ,  E s q .
A v r u m  M. G r o s s ,  E s q .
S u s a n  A. B u r k e ,  E s q .

C l i f f o r d  J. G r o h ,  E s q .

/ O k  i\ .\  /  - / 'J
1 S e c r e t a r y  t o  t h e  J u d o e

!
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S U B J E C T : W a i v e r  of r i g h t s  u n d e r  t h e  S p e e c h  a n d  D e b a t e  
C l a u s e ,  A r t i c l e  II, s e c t i o n  6, A l a s k a  
C o n s t i t u t i o n  (Work O r d e r  No. 13-0981)

TO:

FROM:

R e p r e s e n t a t i v e  D o n  C l o c k s i n

R i c h a r d  A. B r a d l e y  
L e g i s l a t i v e  C o u n s e l ^ x ^

Y o u  h a v e  r e q u e s t e d  a n  a n a l y s i s  of J u d g e  C a r p e n e t i 's 
F e b r u a r y  14, 1983, d e c i s i o n  in S t a t e  v. D a n k w o r t h . Y o u r  
r e q u e s t  s u g g e s t s  t h a t  J u d g e  C a r p e n e t i  r u l e d  t h a t  a l e g i s­
la t o r  is i m m u n e  f r o m  p r o s e c u t i o n  u n d e r  t h e  c o n f l i c t  o f  
i n t e r e s t  s t a tute. Y o u  s u g g e s t  t h a t  J u d g e  C a r p e n e t i  i m p l i e d  
t h a t  a n a r r o w l y  d e f i n e d■w a i v e r  m i g h t  b e  p e r m i s s i b l e .

Y o u  a s k  t h a t  I d r a f t  s u c h  a w a i v e r  a n d  p r e d i c t  its 
c o n s t i t u t i o n a l i t y .  A  b i l l  is e n c l o s e d  t h a t  is r e s p o n s i v e  to 
t h i s  r e q u e s t .

T h e  a r e a  of the o p i n i o n  t h a t  c o n c e r n s  y o u  is a p p a r e n t l y  
d e r i v e d  f r o m  t h a t  p o r t i o n  o f  the o p i n i o n ,  at p a g e  9, t h a t  
a d d r e s s e s  the q u e s t i o n  w h e t h e r  A S  3 9 . 5 0 . 0 9 0 ( a )  w a i v e s  l e g i s­
lat i v e  i m m u n i t y  u n d e r  the s t a t e  e q u i v a l e n t  o f  the S p e e c h  a n d
D e b a t e  C l a u s e  of t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n :  A r t i c l e
II, s e c t i o n  6 of t h e  A l a s k a  C o n s t i t u t i o n :

L e g i s l a t o r s  m a y  n o t  b e  h e l d  to a n s w e r  b e f o r e  a n y  o t h e r
t r i b u n a l  for a n y  s t a t e m e n t  m a d e  in the e x e r c i s e  of 
ti.eir l e g i s l a t i v e  d u t i e s  w h i l e  t h e  l e g i s l a t u r e  is in 
s e s s i o n .  * * *

T h a t  a r g u m e n t  w a s  m a d e  by t h e  sta te t h e  D a n k w o r t h  c a s e  
a n d  is b a s e d  on a s i m i l a r  c o n s i d e r a i  ion a r g u e d  in U n i t e d  
S t a t e s  v. H e l s t o s k i , 442 U.S. 477 (1979).

xn tnc n e i S t o & x i  u a s c , the a r g u m e n t  w a s  m a d e  t h a t  a " n a r r o w l y  
d r a w n  s t a t u t e  p a s s e d  by C o n g r e s s  in the e x e r c i s e  of its l e g i s­
lat i v e  p o w e r  to .regulate the c o n d u c t  o f  its m e m b e r s "  c o u l d
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c o n s t i t u t e  a w a i v e r  b y  C o n g r e s s  of t h e  i m m u n i t y  o f  a m e m b e r  
o f  t h e  C o n g r e s s  f r o m  b e i n g  h e l d  to a n s w e r  in a n y  o t h e r  t r i­
bun a l .

T h e  H e l s t o s k i  c a s e  a c c o r d i n g l y  m e r i t s  a n a l y s i s .
Mr. H e l s t o s k i  w a s  a m e m b e r  of C o n g r e s s .  He w a s  i n v e s t i g a t e d  
b y  a g r a n d  j u r y  on h i s  i n t r o d u c t i o n  o f  n u m e r o u s  p r i v a t e  i m­
m i g r a t i o n  b i l l s ,  a l l e g e d l y  for c o m p e n s a t i o n .  D u r i n g  t h e  
i n v e s t i g a t i o n ,  he v o l u n t a r i l y  c o o p e r a t e d  w i t h  t h e  g r a n d  ju ry, 
a p p e a r i n g  b e f o r e  it o n  t e n  o c c a s i o n s .  I n i t i a l l y ,  h e  m a d e  n o  
c l a i m  o f  p r i v i l e g e  u n d e r  t h e  F i f t h  A m e n d m e n t  b u t  e v e n t u a l l y  
c l a i m e d  t h e  p r i v i l e g e s  of i t  a n d  of t h e  S p e e c h  a n d  D e b a t e  
C l a u s e .

C o n g r e s s m a n  H e l s t o s k i  w a s  i n d i c t e d  o n  t h e  c h a r g e  of a c c e p t i n g  
m o n e y  fo r t h e  p e r f o r m a n c e  o f  o f f i c i a l  acts; he s o u g h t  d i s­
m i s s a l  of t h e  i n d i c t m e n t  o n  rhe g r o u n d  t h a t  it v i o l a t e d  the 
S p e e c h  a n d  D e b a t e  C l a use.

T h e  D i s t r i c t  C o u r t  d e n i e d  t h e  m o t i o n  to d i s m i s s  b u t  h e l d  
t h a t  the G o v e r n m e n t  w a s  p r e c l u d e d  f r o m  i n t r o d u c i n g  " e v i d e n c e  
of a p a s t  l e g i s l a t i v e  act" in a n y  form.

In t a k i n g  its a p p e a l  to t h e  C o u r t  of A p p e a l s ,  t h e  G o v e r n m e n t  
a r g u e d  t h a t  t h e  S p e e c h  and D e b a t e  C l a u s e  d o e s  n o t  p r o h i b i t  
t h e  i n t r o d u c t i o n  of a l l  e v i d e n c e  r e l a t i n g  to l e g i s l a t i v e  
acts. It c o n c e d e d  that, ’a b s e n t  a w a i v e r ,  i t  c o u l d  n o t  
i n t r o d u c e  e v i d e n c e  o f  the b i l l s  or A c t s  t h e m s e l v e s .  A n d  it 
u s e d  s e v e r a l  t h e o r i e s  to r a t i o n a l i z e  its r e q u e s t e d  u s e  of 
e v i d e n c e  of d i s c u s s i o n s  a n d  c o r r e s p o n d e n c e  w h i c h  r e l a t e  or 
d e s c r i b e  l e g i s l a t i v e  acts if t h e  d i s c u s s i o n s  o r  c o r r e s p o n­
d e n c e  d i d  n o t  t h e m s e l v e s  o c c u r  d u r i n g  t h e  l e g i s l a t i v e  p r o ­
ce s s  (none of w h i c h  t h e  c o u r t  a c c e p t e d ) .

B u t  it is a l s o  a r g u e d  t h a t  "by e n a c t i n g  18 U . S . C .  201 (1966), 
C o n g r e s s  h a s  s h a r e d  its a u t h o r i t y  w i t h  t he E x e c u t i v e  a n d  t h e  
J u d i c i a r y  b y  e x p r e s s  d e l e g a t i o n  a u t h o r i z i n g  t h e  i n d i c t m e n t  
a n d  t r i a l  of M e m b e r s  w h o  v i o l a t e  t h a t  s e c t i o n  —  i n  s h o r t  an 
i n s t i t u t i o n a l  d e c i s i o n  to w a i v e  t h e  p r i v i l e g e  of t h e  C l a u s e . "  
47 U . S . L . W .  4713.

T h e  U. S. C o u r t  of A p p e a l s  a f f i r m e d  t h e  e v i d e n t i a r y  h o l d i n g ,  
s t a t i n g  t h a t  l e g i s l a t i v e  a c t s  c o u l d  n o t  b e  i n t r o d u c e d  to 
s h o w  m o t i v e ,  since o t h e r w i s e  the p r o t e c t i o n  o f  t h e  S p e e c h  
a n d  D e b a t e  C l a u s e  w o u l d  b e  n e g a t e d  a n d  t h a t  Mr. H e l s t o s k i  
h a s  n o t  w a i v e d  the p r o t e c t i o n  o f  the C l a u s e  d u r i n g  t h e  g r a n d
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j u r v  p r o c e e d i n g s .  U n i t e d  S t a t e s  v. H e l s t o s k i , 576 F . 2 d  511 
(3d* Cir. 1978).

T h e  U n i t e d  S t a t e s  S u p r e m e  C o u r t  a f f i r m e d .  U n i t e d  S t a t e s  v. 
H e l s t o s k i ,  442 U.S. 478, 47 U . S . L . W .  4710 (1979).

T h e  C o u r t  s t a t e d  t h a t  its h o l d i n g s  in U n i t e d  S t a t e s  v.
J o h n s o n , 383 U.S. 169 (1966) a n d  U n i t e d  S t a t e s  v. B r e w s t e r ,
408 U.S. 501 (1972) " l e a v e  no d o u b t  t h a t  e v i d e n c e  of a l e g i s­
l a t i v e  a c t  of a M e m b e r  m a y  n o t  b e  i n t r o d u c e d  b y  t h e  G o v e r n­
m e n t  in a p r o s e c u t i o n  u n d e r  see. 201." 47 U . S . L . W .  4713.
It e x p l a i n e d  its d e c i s i o n  in the B r e w s t e r  case:

J o h n s o n  t h u s  s t a n d s  as a u n a n i m o u s  h o l d i n g  t h a t  a M e m b e r
of C o n g r e s s  m a y  u-a p r o s e c u t e d  u n d e r  a c r i m i n a l  s t a t u t e  
p r o v i d e d  t h a t  the G o v e r n m e n t ' s  c a s e  d o e s  n o t  r e l y  on 
l e g i s l a t i v e  a c t s  or t he m o t i v a t i o n  for l e g i s l a t i v e  
a cts. A  l e g i s l a t i v e  a c t  has c o n s i s t e n t l y  b e e n  d e f i n e d  
as an act g e n e r a l l y  d o n e  in C o n g r e s s  in r e l a t i o n  to t h e  
b u s i n e s s  b e f o r e  it. In sum, the S p e e c h  a n d . D e b a t e  C l a u s e  
p r o h i b i t s  i n q u i r y  o n l y  i n t o  t h o s e  t h i n g s  g e n e r a l l y  s a i d  
o r  d o n e  in t h e  H o u s e  or t h e  S e n a t e  in t h e  p e r f o r m a n c e  
o f  o f f i c i a l  duties- a n d  i n t o  the m o t i v a t i o n  f o r  t h o s e  
a cts. 408 U . S . ,  at 512.

T h e  G o v e r n m e n t  a r g u e d  t h a t  the i n t e r p r e t a t i o n  of t h e  C o u r t  
o f  A p p e a l s  w o u l d  m a k e  the p r o s e c u t i o n  of m e m b e r s  o f  C o n g r e s s  
m o r e  d i f f i c u l t ;  t h e  C o u r t  a g r eed. " I n deed,  t he S p e e c h  a n d  
D e b a t e  C l a u s e  w a s  d e s i g n e d  to p r e c l u d e  p r o s e c u t i o n  o f  M e m b e r s  
f o r  l e g i s l a t i v e  a c t s . "  47 U . S . L . W .  4713. But, t h e  C o u r t  
said, " P r o m i s e s  b y  a M e m b e r  to p e r f o r m  an a c t  in t h e  f u t u r e  
a r e  n o t  l e g i s l a t i v e  acts. B r e w s t e r  m a k e s  c l e a r  t h a t  the 
c o m p a c t  m a y  be s h o w n  w i t h o u t  i m p i n g i n g  on t h e  l e g i s l a t i v e  
f u n c t i o n . "  47 U . S . L . W .  at 4713.

W i t h  t h i s  as b a c k g r o u n d ,  it is p o s s i b l e  to r e a c h  y o u r  
q u e s t i o n :  Can a n a r r o w l y  d r a f t e d  s t a t u t e  c o n s t i t u t e  "a s o r t
o f  i n s t i t u t i o n a l  w a i v e r "  b y  t h e  l e g i s l a t i v e  b r a n c h  o f  the 
i m m u n i t y  of an i n d i v i d u a l  m e m b e r  of t h e  l e g i s l a t u r e ?

In my v i e w ,  the p o r t i o n  of H e l s t o s k i  n e t  q u o t e d  b y  J u d g e  
C a r p e n e t i  f orces a n e g a t i v e  r e s p o n s e  to y o u r  q u e s t i o n ;
J u d g e  C a r p e n e t i  r e a c h e s  t h e s e  i s s u e s  at p a g e  10 o f  h i s  
o p i n i o n  w i t h  i n t i m a t i o n s  of a s i m i l a r  c o n c l u s i o n .

S o m e  m e a s u r a b l e  q u o t e s  f r o m  the H e l s t o s k i  o p i n i o n  are 
n e c e s s a r y  to m a k e  t h e s e  p o ints.
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In b o t h  t h e  J o h n s o n  a n d  t h e  3 r e w s t e r  o p i n i o n s ,  t h e  C o u r t  
d e c l i n e d  an i n v i t a t i o n  to d e c i d e  w h e t h e r  "a C o n g r e s s m a n  
c o u l d ,  c o n s i s t e n t  w i t h  t h e  [Speech a n d  Debate] C l a u s e ,  b e  
p r o s e c u t e d  f o r  a l e g i s l a t i v e  a c t  as such, p r o v i d e d  the p r o s e­
c u t i o n  w e r e  ' f o u n d e d  u p o n  a n a r r o w l y  d r a w n  s t a t u t e  p a s s e d  by 
C o n g r e s s  in t h e  e x e r c i s e  o f  i t s  l e g i s l a t i v e  p o w e r  to r e g u­
la t e  t h e  c o n d u c t  of its m e m b e r s ' .  * * * v?e see n o  o c c a s i o n  
t o  r e s o l v e  t h a t  i m p o r t a n t  q u e s t i o n .  W e  h o l d  o n l y  t h a t  sec.
201 d o e s  n o t  a m o u n t  t o  a c o n g r e s s i o n a l  w a i v e r  of che p r o­
t e c t i o n  o f  t h e  C l a u s e  for i n d i v i d u a l  m e m b e r s . "

B u t  t h e  C o u r t  t h e n  w e n t  on, p r e s u m a b l y  in dicta, to s u g g e s t  
its v i e w s  on t h a t  q u e s t i o n .

"We r e c o g n i z e  t h a t  a n  a r g u m e n t  can b e  m a d e  f r o m  p r e c e­
d e n t  a n d  h i s t o r y  t h a t  C o n g r e s s ,  as a body, s h o u l d  n o t  
b e  free t o  s t r i p  i n d i v i d u a l  M e m b e r s  of the p r o t e c t i o n  
g u a r a n t e e d  b y  t h e  C l a u s e  f r o m  b e i n g  ' q u e s t i o n e d '  b y  the 
e x e c u t i v e  in the c o urts. T h e  c o n t r o v e r s y  o v e r  the A l i e n  
a n d  S e d i t i o n  A c t s  r e m i n d s  us h o w  one p o l i t i c a l  p a r t y  in 
c o n t r o l  o f  b o t h  the L e g i s l a t i v e  a n d  E x e c u t i v e  B r a n c h e s  
s o u g h t  t o  u s e  t h e  c o u r t s  to d e s t r o y  p o l i t i c a l  o p p o n e n t s .

" T h e  S u p r e m e  J u d i c i a l  C o u r t  of M a s s a c h u s e t t s  n o t e d  in 
C o f f i n , 'the p r i v i l e g e  s e c u r e d  . . .  is n o t  so m u c h  the 
p r i v i l e g e  of the H o u s e  as an o r g a n i z e d  body, as of each 
i n d i v i d u a l  m e m b e r  c o m p o s i n g  it, w h o  is e n t i t l e d  to this 
p r i v i l e g e ,  even a g a i n s t  the d e c l a r e d  w i l l o f  t h e  h o u s e . '
4 M a s s . ,  at 27 (e mphasis a d d e d  [in o r i g i n a l ] ) .  In a 
s i m i l a r  v e i n  in B r e w s t e r  w e  stated:

"' T h e  i m m u n i t i e s  of the S p e e c h  o r  D e b a t e  C l a u s e  
w e r e  n o t  w r i t t e n  i n t o  the C o n s t i t u t i o n  s i m p l y  for 
the p r i v a t e  or p e r s o n a l  b e n e f i t  of M e m b e r s  of 
C o n g r e s s ,  b u t  t o  p r o t e c t  the i n t e g r i t y  of the l e g i s­
lat i v e  p r o c e s s  b y  i n s u r i n g  the i n d e p e n d e n c e  of 
i n d i v i d u a l  l e g i s l a t o r s . 1 408 U.S., at 507 
(emphasis a d d e d  [in o r i g i n a l ] ).

"See a l s o  id., at 524. W e  p e r c e i v e  n o  r e a s o n  to u n d e r­
take, in t h i s  case, c o n s i d e r a t i o n  of the C l a u s e  in 
t e r m s  o f  s e p a r a t i n g  the M e m b e r s '  r i g h t s  f r o m  t h e  r i g h t s  
of the body.

" A s s u m i n g ,  argijenqo, t h a t  the C o n c r e s r  con 1 d c o n s t i t u­
ti o n a l l y  warve'“c.be p.rc taut ion of the C l a u s e  for i n d i­
vi d u a l  m e m b e r s ,  such w a i v e r  c o u l d  be s h o w n  c n i y  b y  an
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e x p l i c i t  a n d  u n e q u i v o c a l  e x p r e s s i o n .  T h e r e  is n o  e v i­
de n c e  of s u c h  a w a i v e r  in the l a n g u a g e  o r  t h e  l e g i s­
l a t i v e  h i s t o r y  of sec. 201 or a n y  of its p r e d e c e s s o r s .  
[ B r a c k e t e d  m a t e r i a l s  a d d e d ] . "

A s  I s u g g e s t e d ,  t h e s e  q u o t e s  w o u l d  u n d o u b t e d l y  b e  c h a r a c­
t e r i z e d  as d i c t a  e i t h e r  b y  the C o u r t  or a c o m m e n t a t o r .  B u t  
e v e n  a g r e e i n g  t h a t  it is d i c t a  a n d  t h e r e f o r e  n o u  c o n t r o l l i n g  
i n  f u t u r e  c a s e s  b e f o r e  the C o u r t ,  it seems th  ̂ t h e  C o u r t  
h a s  s i g n a l l e d  a d e q u a t e  r e a s o n s  f o u n d e d  in c o n s t i t u t i o n a l  
p o l i c y  for c o n c l u d i n g  t h a t  s u c h  a w a i v e r  by a l e g i s l a t u r e  
w o u l d  p r o b a b l y  v i o l a t e  t h e  p r i v i l e g e s  of an .individual 
m e m b e r  of that, l e g i s l a t u r e  to b e  free f r o m  t h e  p r e s s u r e s  of 
a l e g i s l a t i v e  m a j o r i t y  or of e x e c u t i v e  p r e s s u r e s  e x e r t e d  
t h r o u g h  the c o u r t s .

I take the C o u r t ’s e m p h a s i s  on " e x p l i c i t  and u n e q u i v o c a l  
l a n g u a g e "  to m e a n  s i m p l y  t h a t  in any such s t a t u t e ,  the 
s t a t u t e  i t s e l f  m u s t  state t h a t  the l e g i s l a t u r e  d o e s  n o t  
i n t e n d  t h a t  t h e  S p e e c h  a n d  D e b a t e  C l a u s e  be a d e f e n s e  to a 
c h a r g e  u n d e r  the s t a t u t e  and, p e r h a p s ,  t h a t  the l e g i s l a t u r e  
i n t e n d s  the s t a t u t e  to s t a n d  as a w a i v e r  by t h e  l e g i s l a t u r e  
o f  t h o s e  rights.

But, as s u g g e s t e d ,  even  in such p r e m i s e s ,  I b e l i e v e  t h a t  t h e  
p r i v i l e g e s  of the i n d i v i d u a l  m e m b e r s  of the l e g i s l a t u r e  w o u l  
b e  p r o t e c t e d .

Y o u  w i l l  find a b i l l  a t t a c h e d  to this m e m o r a n d u m .

3 e c a u s e  the l a n g u a g e  of A S  3 9 . 5 0 . 0 9 0  is so a w k w a r d  a n d  a l s o  
b e c a u s e  it w i l l  n e e d  r e v i s i o n  the n e x t  time A S  39 is p r i n t e d  
b e c a u s e  of the p o l i c i e s  s t a t e d  in C h a p t e r  58, S L A  1982, X 
c o n s i d e r e d  it a p p r o p r i a t e  to p u t  t h e s e  c h a n g e s  b e f o r e  t he 
l e g i s l a t u r e  for its r a t i f i c a t i o n ,  p a r t i c u l a r l y  b e c a u s e  the 
p r o v i s i o n s  of t h i s  s e c t i o n  a f f e c t  m e m b e r s  o f  the l e g i s l a t u r e  
so i n t i m a t e l y .  E x c e p t  for the c h a n g e  to uhe p e n a l t y  p r o­
v i s i o n s  in m o v i n g  to the m o r e  s t a n d a r d  p e n a l t y  s t y l e  (the 
i m p r i s o n m e n t  p o s s i b l e  is u n c h a n g e d ;  the fine m o v e s  f r o m  a 
m a x i m u m  $2,000 to a m a x i m u m  $5,000), the p r o v i s i o n s  of 
sec. 90 are s u b s t a n t i v e l y  u n c h a n g e d .  A n d  t h e s e  p r o v i s i o n s  
m a y  b e  d e l e t e d  if y o u  b e l i e v e  t h a t  t h e y  c o n f u s e  t h e  oasi'c 
t h r u s t  of y o u r  bill.

T h e  m a t e r i a l  r e s p o n s i v e  to y o u r  recruesf a p p e a r s  in n e w  
sec. 3 9 . 5 0 . 0 9 1 .



If I m a y  be of f u r t h e r  - -.sistance, p l e a s e  a d v i s e .

R A B :1jb

E n c l o s u r e
1-2/045
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□ JUNEAU BRANCH OFFICE 
POUCH CO
JUNEAU. ALASKA 99811-0222 
(907) 4.65-4864

T h e  H o n o r a b l e  Vic F is ch er , C h a i r m a n  

A l a s k a  S t a t e  Senate 

S t a t e  A f f a i r s  Co mm i tt e e 

P o u c h  V

J u n e a u ,  A K  99811 

D e a r  S e n a t o r  Fischer:

A s  I indicated W e d n e s d a y  e v e n i n g  at th e t el econference, I expect that 

t h e  C o m m i s s i o n ' s  co mm e nt s  on SB 257 will be .l ar ge ly  c on fined to those specific 

s e ct i on s w h i c w i n vo lv e the APOC; I u n d e r s ta nd  you d is cu ss ed  S ection 24.60.050 

on  d i s c l o s u r e  of loan a pp li c at io n s in commi tt ee  on T h u r s d a y  and indications 

w e r e  that  y o u  a n t i c i pa te d  t h e  APO C w o u l d  develop an ap pr op ri a te  form for 

d e l e ti n g c on fidential i n f o r m at i on  and m o n e ta r y amounts from the loan applica­

tio n s  p r i o r  to i nc lu di ng  t h e m  in the AS 39.50 files. That perspective 

on i nt en t sta rt ed  a small chain reaction as you'll see. below.

Wh i le  I a p p r e c i a t e  the e x p r e s s i o n  of co nf id en ce  in our ability to develop

a "good" form, I w o u l d  hcoe for a good u nd e rs ta nd in g of L e gi sla ti ve  intent

a b o u t  the items to be d e le te d  if the C o mmi ssi on  is to do the deleting. In 

a dd i ti o n,  I t ri ed  to do a little research on F riday and was tol d that there 

a re  o v e r  100 loan p r o g r a m s  invol vin g st at e funds (that for $250  one can buy 

a p r i v a t e  p u b l i c a t i o n  w h i c h  s u m m ar i ze s  those programs 1) and-that pinpointing

w h e t h e r  a g iv e n p r o g r a m  is " o th er  t h a n  those described in (a) of this section....

m a y  be m o o t  because lending laws include the concept of "prudent lending" in 

w h i c h  e l i g i b il i ty  s t a n da r ds  and cr iteria are always necessary. It appears that 

the l e n d i n g  agencies will d e c i d e  whic(i applications must be sent to the C o m m i s­

sion, but the C o m m i s s i o n  m a y  find i t s e l f  receiving records (subject to provisions 

of  c o n f i d e n t i a l i t y )  for w h i c h  it has no need- and whic h m a y  require special 

h a n d l i n g  -- u nl ik e all t h e  ex is t in g d i sc lo su re  material.

Loans or loan g u ar ant ee s are a l r e a d y  required to be included on C on fli ct  

cf I n t e re s t S ta te me nt s by  A S  3 9 .5 0. 030 (6 ),  but in cases w h e r e  banks are ad m in­

ist e r i n g  a p r o g r a m  of loans based on state funding, often only the name of 

the bank appears. If y o u r  d e si r e is to m ake that requirement include specific 

r e f e r e n c e  to the state f u n d i n g  in t he case of other than su bs ection (a) loans 

t h a t  s h o u l d  be easy enouch. -Beyond that, if the s um mar y of Thursday's 

C o m m i t t e e  m e e t i n g  I had w as  adequ at e,  it sounded like yo u wou ld not wish  to 

i n c l u d e  the p u r po se  of t he  loan, t h e  amount, and the interest rate as well.

(Bill W h i t e  of the A n c h o r a g e  Ti me s did an article last fall on Legislative 

l oa n - h o l d e r s  w h i c h  y o u  m a y  r e c a l 1, listing that kind of inform ati on  based on 

a s t u d y  by  the H ou s e R e s ea rc h  A ge nc y. )



• A p p l i c a t i o n  to a st at e loan p r o g r a m  appears to be the o nly additional

i n f o r m a t i o n  t ha t  SB 257 w o u l d  include in a AS 39.50 file. S i n c e  the present

r e q u i r e m e n t  in AS 39 .50 . 03 0( 6 ) spec if ie s only any loan or loan guarantee 

m a d e  to the repo rt in g offic ia l,  "...his spouse or d ependent child of his or 

n o n d e p e n d e n t  ch il d .o f  his w ho is living with him...," loans to businesses 

o th e r than  s ole p r o p r i e t o r s h i p s  are not required to be listed and it appears

t h a t  Sec. 2 4. 6 0 . 0 5 0  does not c h a n g e  t ha t  situation.

T h o s e  items s ee m  to me to c ov e r t h e  "disclosure" aspect of section 

2 4. 6 0. 0 50 ; my  a pologies if t he se  are thin gs  y o u ' v e  already t ak e n into account 

or that  w er e  disc us se d b y  the J o i n t  C om mittee.

Fi nally, as I i n di ca te d on t h e  teleconference,, I am p u r s u i n g  some analysis 

o f  t he SB 257 language even t h o u g h  the A POC 's mention in it is peripheral 

b e c a u s e  of m y  feeling t h a t  it w ill be helpful in reviewing an y subsequent 

p r o po s al s  in the et hics ar e na  w h i c h  mi g ht  involve the APOC. (As y o u  recall . 

f r o m  p r e v i o u s  years s om e  ethics bill? have created e nt ir el y s ep ar a te  c om mi s­

sions w h i l e  others' p r o p o s e d  the  APOC as the a d mi n is t er in g  agency.) As you 

e x p r e s s e d  i nt erest in th e out co me of t h a t  effort, e nc lo se d is the material 

w h i c h  has been pr ep a re d b y  M a r k  H i gg i ns  as b a ck gro un d for the Commission.

W h i l e  the do cu m en t  d o e s n ' t  r e pr es en t r e co mm en da ti on s to the committee, 

y o u  are, of course, mo r e than w e l c o m e  to use it if you feel it mig ht  be 

he lp f ul .  I expe ct  to p re se n t it to the C o mm i ss ion 'm em be rs  at th e ir  regular 

m e e t i n g  next T h u r s d a y  and will conve y w h a t e v e r  remarks they w is h to make 

ab ou t t he filing of lc n app lic at io ns  to you o r  other co mm it te es if you have 

m o v e d  the bill by then.'

Sincerely,
. * ■ »

ALASKA P UBLIC O FF I CE S CO MM IS SI ON

TH ED A S. PITTMAN 

E xec u ti ve  D i r ec t or

cc: AP OC  M e mb e rs  \

R e be cc a Burch, Dept, of A d m i n i s t r a t i o n
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M E M O R A N D U M

TO : All Senators
FROM: Vic Fischer, Chairman J  J .
REt SB 257, Legislative Standards, of Conduct 

FOR YOUR INFORMATION

Attached is the State Affairs committee substitute for SB 257 
and a sectional analysis- of the bill.

We are distributing this bill to you now to inform all members of 
the progress of this important legislation and to permit your 
review of the bill pending further committee consideration in the 
Senate- next week.

The State Affairs CS provides for a legislative ethics commission 
as recommended by the Joint Legislative Reform Committee. Also 
attached is alternative language providing for separate ethics 
committees within each house of the legislature with only 
legislative members.

SECTIONAL ANALYSIS OF SB 257

Sec 010 FINDINGS

Refers to Constitutional basis for legislative enforcement of 
legislative ethics. States that legislators and s t j f f  should avoid 
conduct that even appears- to violate the public trust.

Sec. 020 APPLICABILITY

T ie  bill applies to legislators (once sworn in ),  legislative staff 
Range 18A and over, and former legislators in limited cases* Employ­
ees under Range 18 should be covered in the general ethics bill 
expected from the Attorney General next week. This bill specifically 
supersedes the common law in this area.

" - 1 . 4 
Sec. 030 CONFLICTS OF INTEREST

A conflict is defined as when a person takes or withholds 
official action or exerts influence which could substantially benefit or 
harm a financial matter in which the person has a direct or indirect 
private interest. Situations are defined where no conflict exists 
because of the parson's distance from either benefits or influence.



Sec. 040 C O N T R A C T S

Persons covered by this bill may not be a party to a contract 
or lease with the state not let by competitive bid unless the contract 
is for $1,000 or less. Legislators may not have an interest in a 
non-competitive contract with the state (interest defined by percent­
age o f ownership and size of company) and staff may not be a party 
to a non-competitive contract. The ethics commission may allow 
exceptions to this provision i f  it is satisfied that no misuse of ;n flu - 
ence has occurred. The existence of all contracts between people 
covered by this bill and state and local governments is published in 
the Journal.

Sec. 050 STATE LOANS

Legislators and staff are not prohibited *fom receiving state 
loans i f  the program is widely available and minimal discretion is 
exercised. Examples o f these kinds of loans are student and AHFC 
home loans.

For other types of loans extensive provisions arc made for 
special review of loans to people covered by this b ill. The existence 
and status of all state loans held by people covered by this bill will 
be published in the Journal yearly.

Sec. 060 CONFIDENTIAL INFORMATION

Confidential information acquired in the course of official duties 
may not be knowingly disclosed or w illfully used for personal gain of 
the gain of another.

Sec. 070 INTERESTS BETWEEN PUBLIC OFFICIALS

People covered by the bill must disclose to the commission any 
economic associations valued at over $1 ,000 between legislators, 
supervisors and employees, and public officials in another branch 
who are required to file APOC statements. Economic associations 
may not be formed with lobbyists.

: ■ ■ ' :

Sec. 080 GIFTS -
\  * \ - .  ' • * * ” ■ '• . •

Persons covered may not solicit or receive gifts with a cumula­
tive annual value of over $100 from one source under circumstances
in which it may be reasonably inferred that the gift, is intended to
influence the person in the performance of official duties. Specif- 
icaiiy excluded is hospitality within the state, including m e a ls , 

lodging or transportation and invitations to meals or social events.



Sec. 090 N E P O T I S M

People related to members o f the legislature may not be em­
ployed in the house in which the legislator is a member or by a 
legislative agency. Relatives may be employed in the other house 
during the session only.. Employees may not supervise relatives. 
Employees who are not on state payroll are exempt from these limita­
tions.

Sec. 100 REPRESENTATION BY LEGISLATORS

Legislators and. employees may not represent another person for 
compensation before any court or agency of the state. Law- 
yer-legislators may represent clients before state courts in criminal 
actions, and. in civil cases where the state is not a party.
The ethics commission may waive these restrictions i f  it determines 
that the representation will not involve improper influences..

Sec. TIP ACTION ON A CONFLICT OF INTEREST

I f  a legislator knows or has been notified that a conflict exists 
shall immediately resign the position, divest the interest, or disclose 
the- conflict for inclusion in the Journal.

Sec. T2ff RETALIATION

Retaliation for filing an ethics complaint or providing truthful 
testimony to the commission is, in itself, a violation of legislative 
ethics..

Sec. 130 EMPLOYMENT OF FORMER MEMBERS AND EMPLOYEES

To the extent not prohibited by the Constitution, former mem­
bers may accept employment with state agencies upon leaving office. 
Former members may lobby upon leaving office. Neither former 

• members nor former employees may uso confidential information 
obtained in the course of official duties except for the. benefit of the

S t a t e ~. ,. ■ •

Sec. 140 STATE PROPERTY AND FUNDS

State property and funds, may not be used for private gain, s 

c c „. i c n  i c q t c i  A T i \ / t r  c r u i r c  r n i u M i c c i n M
wiuu • I UV U U W  « klMI I 1 T »• Ml III W  WlfMTH WWI

T he seven-member Commission is established within the legis­
lative branch. The presiding officers of of the house and senate



each appoint one of their members with the concurrence of
three-fourths of the full membership of the respective house. Each
presiding officer also appoints two public members who are confirmed 
by the same method. The other members of the Commission then 
appoint the seventh member who must be a former legislator. Not 
more than four members of the Commission may be members of the 
same political party or reside in the same borough or the unor­
ganized borough. Publ'c members serve staggered three-year terms. 
The Commission may hire or contract for staff. Commission members 
receive no compensation beyond expenses and per diem.

Sec. 160 DUTIES OF THE COMMISSION

The Commission may recommend additional legislation and, with
the concurrence of the president or the speaker subpoena witnesses 
and documents. The Commission shall adopt formal procedures and 
publish annual reports.

Sec, 170 ADVISORY OPINIONS

Summarized below.

Sec. 180 COMPLAINTS

Summarized below.

EFFECTIVE DATES

The Commission comes into effect upon passage. The rules of 
ethics and other enforcement and notice sections take effect in the 
normal 90 days.

SB 257: THE PROCESS OF ADJUDICATION

NOTE: SB 257 uses some labels for the 
different documents in this process 
that are confusing. Legal Services Is 
in the process of clarifying the adju­
dication section of this bill and it is
Ml -I . Al X___ __________  I . I I —___ ______2 11 I  j
i m e i y  m en . n e w  l o u e i s  w i n  u c  u a c u  iu i

the different steps.



ADVISORY OPINION
— requested by persrn covered by bill
— must be issued in iO-days unless Commission extends time 
— must be in writing and sworn
— if  complete disclosure made is binding on Commission 

for further action under this section 
— is confidential i f  publication not requested by person 

requesting. Summary of opinion published yearly 
— if  the terms of the advisory opinion complied with

— NO FURTHER A C T IO N =  
— if  advisory opinion not followed complaint may be filed

COMPLAINT
— may come from anyone, must be in writing signed under oath 
—allegations must have occurred within four years or within 

one year of termination of state service unless discovery 
prevented by fraud 

— no complaints may be received within 60 days of an election 
unless initiated by five or more members of the Commission 

—commission determines if  all allegations, when taken as true, 
constitute a violation of complaint. If not = D i S M I S S =

— person against whom made is notified and afforded an 
opportunity to explain 

—commission defines nature and scope of investigation 
—commission makes confidential investigation, may subpoena 

witnesses, take oaths, and require production of books 
and papers. Subpoena powers derived through legisla­
ture.

— if no violation is found
==N O  FURTHER ACTION, OPINION MAY BE MADE 

PUBLIC—

"COMMISSION" ADVISORY OPINION (P13 L4J
— if  a violation is found, the person may be offered a

recommended course of action; person may comply witi the 
recommendation of the preliminary opinion or may request a 
FORMAL OPINION.

— if  a majority of the members determine there is probable 
cause for bt' ief that there has been a violation of the 
chapter the commission shall file a complaint against the 
person charged

CHARGES (a complaint)
— must be personally served on person
— person has 20 days to respond in writing to the commission 
— commission sets time and place for hearing



— person charged has right to be heard, subpoena witnesses 
and documents, be represented by counsel and have the 
right to cross examine witnesses testifying under oath.

— hearings closed to public unless requested by person accused 
— no formal rules of evidence, evidence must be competent and 

substantial, Commission evidence rules will be set out in 
Commission Procedures 

— testimony only available to commission and staff and person
charged; is recorded and preserved. Transcripts available 
to person charged

DECISION
— shall be in writing and signed by four or more members 
—accompanied by a written (summary) order which is made 

public at once
—decision is referred to the presiding officer of person's body 
--contains statement of the facts making up the violation and 

recommendations concerning penalties 
— penalties for legislators may include 

-fin e  up to $25,000 
-required divestiture 
-repaying profits 
-censure
-removal from committee assignments 
-termination of legislative privileges 
-expulsion from the legislature 

--Penalties for staff may include 
-suspension 
-demotion 
-dismissal

—made public 30 days after referral. Days in which the 
legislature is not in session are not counted

ALTERNATIVE LANGUAGE SETTING UP SEPARATE ETHICS COMMITTEES

ARTICLE . ETHICS COMMITTEES.
Sec. 24.60.100. ETHICS COMMITTEES ESTABLISHED,

(a) An ethics committee of the senate and an ethics 
committee of t^e house of representative® are established 
as permanen .mmittees of the legislature.

(b Each ethics committee sr a!! p r o v id e  the 
particular house of the legislature and its members with 
guidance on legislative standards of conduct through the 
establishment of substantive and procedural guidelines,

— 6—



the issuance of advisory opinions, and the investigation 
of complaints of violations of legislative standards of
conduct by members of the legislature and by persons
employed by a member of the legislature.

(c) Nothing in this chapter authorizes the 
referral by the presiding officer of legislation to an
ethics committee at a regular or special session of the 
legislature.

Sec. 24.60.210. MEMBERSHIP. The ethics committee 
of the senate is composed of three members of the senate 
appointed by the president of the senate and the ethics 
committee of the house of representatives is composed of 
five members of the house of representatives appointed by 
the speaker of the house. The membership of each committee
shall include at least one member from each of the two 
major political parties represented in that house. The 
appointing authority in each house shall announce the 
appointment of members of each committee within 15 days 
after the convening of the first regular session of each 
legislature.

Sec. 24.60.220. TERM OF MEMBERSHIP. A member 
serves for the duration of the legislature in which the 
member is appointed and a member reelected to office or 
serving a term of office extending into the next succeeding 

legislature may continue to serve until a successor is 
appointed.

Sec. 24.60.230. VACANCIES. If a vacancy occurs 
in the membership of an ethics committee the presiding 
officer shall fill the vacancy within 30 days. If the
office of the president of the senate or speaker of the 
house of representatives becomes vacant and a vacancy 
occurs among the appointed member of a committee, the 
remaining committee members shall appoint a new member. A 
member of the legislature appointed to fill a vacancy shall 
be a member of the same political party as the member 
vacating the seat, i f  possible.

Sec. 24.60.240. STAFF. (a) Each ethics 
committee may hire and determine the compensation of staff 
of the committee. Staff members serve at the direction 
and at the pleasure of the ethics committee.

(b) Staff shall maintain the integrity of the 
functions and services of each ethics committee by 
refraining from joining or supporting any partisan 
political organization, faction or activity that would tend 

to undermine the essential nonpartisan nature of their 
functions and services. The provisions of this section dc



not restrict staff from expressing private opinion, 
registering or voting.

Sec. 24.60.250. MEETING OF THE ETHICS COMMITTEE. 
Each ethics committee shall meet as necessary during a 
legislative session and during the interim and it may meet 
at the request of its chair or of three members of the 
committee.

Sec. 24.6C.260. QUORUM. A quorum of the ethics 
committee consists of three members and the vote of three 
members is required to adopt a motion, determination, or 
advisory opinion of the ethics committee.

ARTICLE _. DEFINITIONS.
Sec. 24.60.900. DEFINITIONS. In this chapter, 

(2) "ethics committee" means the 
ethics committee of the house of the legislature to 
which the member of the legislature or the member 
employing a person belongs.



C O M P O N E N T S  OF A MODEL ETHICS LAW

T h e  f o l l o w i n g  is an o v e r v i e w  of the e s s e n t i a l  c o m p o n e n t s  of an
e n f o r c e a b l e  ethics law.

1) L E G I S L A T I VE E I NP.INGS. A M  S T A T E M E N T  OF PURPOSE;

T h i s  s e c t i o n  e m p h a s i z e s  the n e c e s s i t y  for the a v o i d a n c e  of 
c o n f l i c t s  b e t w e e n  the private financial .interests of public 
o f f i c i a l s  a n d  e m p l o y e e s  and t h e i r  r e s p o n s i b i l i t i e s  to the 
public and to the govern m e n t  that employs them.

2) AP P L I CAB ILITY SECTION:

T h i s  s e c t i o n  n a m e s  the o f f i c i a l  p o s i t i o n s  to w h i c h  the l a w  
applies.

3) PEE.I.NIT LON 0 £  T E E M S  j.

A c a r e f u l  d e f i n i t i o n  of t e r m s  u s e d  in th e l a w  is c r u c i a l  to a 
good and l e g a l l y  e n f o r c e a b l e  ethics statute. Sections con­
tai n i n g  u n d e f i n e d  a m b i g u i t i e s  are often subjec t to u n f a v o r­
able j u d i cial interpretation.

4) ESTABLISHMENT Q £  A  STATE ETHICS -C.QiHH-S_SlQ.Nj.

a) M e m b e r s 1 'Staff: O u t lines w h e t h e r  the c o m m i s s i o n  is to 
be c o m p o s e a  of citizens, l e g i s l a t o r s  or a c o m b i n a t i o n  of 
c i t i z e n s  and public officials.

b) P o w e r s  and D u t i e s : This s e cti on a u t h o r i z e s  the C o m m i s­
si o n  to c a r r y  o u t  its r o u t i n e  h o u s e k e e p i n g  f u n c t i o n s .  
It a l s o  g r a n t s  the C o m m i s s i o n  a u t h o r i t y  to m a k e  r u l e s  
c o n s i s t e n t  w i t h  the law, and it provid es the C o m m i s s i o n  
w i t h  the n e c e s s a r y  p o w e r s  to c o n d u c t  i n v e s t i g a t i o n s ,  
hold h e a r i n g s  and determine cases.

c) C o m p l a i n t s ; H e a rings; O u t l i n e s  p r o c e d u r e s  for the C o m­
mi s s i o n  to f o l l o w  whe n i n v e s t i g a t i n g  c o m p l a i n t s  and when 
h o l d i n g  h e a r i n g s .  T h i s  p r o v i s i o n  is d e s i g n e d  not o n l y  
to e n s u r e  p r o m p t  a c t i o n  by the C o m m i s s i o n ,  b u t  a l s o  to 
m a k e  sure that cases w i l l  be dealt w i t h  i m p a r t i a l l y  and 
not buried or delayed for poli tical reasons.

d) A d v i s o r y  O p i n i o n s : The p o w e r  of the C o m m i s s i o n  to issue 
a d v i s o r y  o p i n i o n s  is intended to provide protection to 
p e r s o n s  w h o  s e e k  a d v a n c e  d e t e r m i n a t i o n  as to w h e t h e r  
partic ula 1 a c t i v i t i e s  w ill v i o l a t e  the law. If a person 
s u b m i t s  a t r u e  and c o m p l e t e  s t a t e m e n t  of f a c t s  to the 
C o m m i s s i o n ,  and if the person f o l l o w s  the C o m m i s s i o n ' s  
op i n i o n  in good faith, then the person wi ll be protected 
a g a i n s t  civil and c r i m i n a l  penalties.



5) C O N F L I C T S  OE

a) Gifts: T his section c o m m o n l y  prohibi ts public officials
f r o m  s o l i c i t i n g  or a c c e p t i n g  a n y t h i n g  of v a l u e  w h i c h  
m i g h t  r e a s o n a b l y  be a s s u m e d  to i m p a i r  the o f f i c i a l s '  
i m p a r t i a l  j u d g e m e n t .  S o m e t i m e s  d o l l a r  l i m i t s  are 
stated, under w h i c h  a gift is a c c e p t a b l e  (usually $100). 
This p r o v i s i o n  does not i n c lude i  ,'ts f r o m  family.

b) C o n f i d e n t i a l I n f o r m a t i o n : T h i s  s e c t i o n  p r o h i b i t s  the
use of c o n f i d e n t i a l  i n f o r m a t i o n  gained in the course of 
o f f i c i a l  a ction or position. Such i n f o r m a t i o n  cannot be 
u s e d  f o r  t h e  f i n a n c i a l  g a i n  of the p u b l i c  o f f i c i a l  or 
anyone or o r g a n i z a t i o n  f i n a n c i a l l y  associa ted w i t h  the 
official.

c) Repr.e s e n-t a t i o n Before State Agencies; This section puts 
r e s t r i c t i o n s  on a p p e a r a n c e s  b e f o r e  S t a t e  a g e n c i e s  by 
public o f f i c i a l s  on behalf of any individu al or private 
o r g a n i z a t i o n  if the a p p e a r a n c e  is for a fee or o t h e r  
c o m p ensat ion. Restrict ions are usually l i m i t e d  to agen­
cies over w h i c h  the official has influence.

a) Post E m plo yment: This section a d d r esses the so-called
" r e v o l v i n g  d o o r "  p r o b l e m  w h e r e  S t a t e  o f f i c i a l s  and 
e m p l o y e e s  l e a v e  p u b l i c  o f f i c e  to w o r k  in the p r i v a t e  
sector and then use c o n fidentia l i n f o r m a t i o n  and close 
c o n t a c t s  g a i n e d  d u r i n g  p u b l i c  e m p l o y m e n t  f o r  the 
a d v a n t a g e  of t h e i r  p r i v a t e  e m p l o y e r s '  c u s t o m e r s  or 
clients. U s uall y the p r o h i b i t i o n  lasts b e t w e e n  1 and 2 
y e a r s  a n d  is l i m i t e d  to m a t t e r s  w i t h  w h i c h  th e f o r m e r  
S t a t e  o f f i c i a l  or e m p l o y e e  had a n y  d i r e c t  i n f l u e n c e  or 
contact.

e) T h e  i n t e n t  b e h i n d  r e s t r i c t i n g  p u b l i c
o f f i c i a l s '  p a r t i c i p a t i o n  in S t a t e  c o n t r a c t s  is to 
p r e v e n t  s e l f - d e a l i n g  on the p a r t  of the o f f i c i a l  w h i l e  
s t i l l  a l l o w i n g  the S t a t e  to t a k e  a d v a n t a g e  of b u s i n e s s  
o p p o r t u n i t i e s  w i t h  public officials, if they are in the 
b e s t  i n t e r e s t  of the State. The n o r m a l  r e q u i r e m e n t  is 
t h a t  any c o n t r a c t  i n v o l v i n g  a p u b l i c  o f f i c i a l  and 
i n v o l v i n g  m o r e  t h a n  $ 1 , 0 0 0  m u s t  b e  l e t  t h r o u g h  a 
c o m p e t i t i v e  bidding process.

f) 5jLai£ L o a n s : T h e  i n t e n t  is the s a m e  as in c o n t r a c t
r e s t r i c t i o n s  - to prevent s e l f - d e a l i n g  by public of fi­
cials. G u i d e l i n e s  vary f r o m  s t a t e  to s tate, but the 
u s u a l  p r a c t i c e  is to r e q u i r e  t h a t  a n y  l o a n  i n v o l v i n g  
d i s c r e t i o n  as to r e q u i r e m e n t s  be carefully scrutinized.

g) N e d o t i s m : T h i s  s e c t i o n  p r o h i b i t s  the e m p l o y m e n t  of
close r e l a t i v e s  w ith in the same agency or d e p a r t m e n t  if 
t h e i r  o f f i c i a l  r e s p o n s i b i l i t i e s  o v e r l a p .  In the 
l e g i s l a t i v e  branch relatives are pr ohib i t e d  f r o m  worki ng 
in the same body during session.



h) L i n  a n  C lit 1  D e a l i n g s  B e t w e e n  P u b l i c  O fficials;. T his
section either prohibits or c l osely m o n i t o r s  financial 
a s s o c i a t i o n s  b e t w e e n  p u b l i c  o f f i c i a l s  t h e m s e l v e s  and 
between  l o b b y i s t s  and p ublic  officials.

i) H o n o r a r i u m s  and F e e s : R e q u i r e s  t h a t  a n y  c o m p e n s a t i o n
paid to p ublic officials for official e n g a g e m e n t s  which 
resulted f r o m  the officials' p o s i t i o n  w i t h  the State, be 
turned over to the State.

£ £ M L H E . S . i

a) C r i m i n a l  P r o s e c u t i o n : M a t t e r s  m a y  be r e f e r r e d  to the
A t t o r n e y  G e n e r a l  for c r i m i n a l  p r o s e c u t i o n  if it is
d e t e r m i n e d  that there was a k n o w i n g  and w i l l f u l  viola­
ti o n  of a c o n f l i c t  of i n t e r e s t  law. C o m m o n l y  su ch 
v i o l a t i o n s  a r e  c l a s s i f i e d  as m i s d o m e a n o r s  s u b j e c t  to 
varying fines and i m p r i s o n m e n t s ,  usually not exceeding 
one year per offense.

b) .CJLvjUL AsJLiflJLl Injunctions:. Cj.y.11 Penal.ti.gLS.;. This sec­
tion a u t h o r i z e s  the C o m m i s s i o n  to bring civil action for
t wo purposes. First, to serve injunc t i o n s  against vio­
l a t i o n  of t he Act, or to c o m p e l  c o m p l i a n c e  w i t h  its 
p r o v i s i o n s  and, s e c o n d  t o  sue for the c o l l e c t i o n  of 
civil p e n a l i t i e s  under the Act.

Civil ac tion and civil p e n a l i t i e s  i m p o s e d  at the C o m m i s­
sion level is preferred a p p r o a c h  to ethics legislation 
enforce ment. This is becau se it is usually much easier 
to a r r i v e  at a C o m m i s s i o n  d e c i s i o n  a n d  i m p o s i t i o n  of 
c i v i l  p e n a l i t y  than it is to g e t  an A t t o r n e y  G e n e r a l  
action l e a d i n g  to a c o n v i c t i o n  on c r i m i n a l  charges.
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MEMORANDUM

TO: R E P R E S E N T A T I V E  M I T C H  A B O O D  
CHAIRMAN, H O U S E  S T A T E  A F F A I R S

FROM: R E P R E S E N T A T I V E  R A N D Y  P H I L L I P S  1

DATE: A P R I L  22, 1983

R E : HO U S E  BILL 362

Your o f f i c e  has r e q u e s t e d  b a c k u p  document a tion r e g a r d i n g  
House B i l l  362. W h i l e  m o s t  o f  the "do cum e n t a t i o n "  is 
c o n t a i n e d  in d i s c u s s i o n s  h e l d  b e f o r e  the J o i n t  Speci al 
C o m m i t t e e  o n  L e g i s l a t i v e  Reform, I am s e n d i n g  to you 
the f o l l o w i n g  for your c o m m i t t e e ' s  c o n s ider ation:

1. D e c e m b e r  3, 1982 l ett er from the A t t o r n e y  G e n e r a l  
to G o v e r n o r  J a y  Hammond. L e t t e r  d e a l s  w i t h  
c o n f l i c t  of interest.

2. M e m o r a n d u m  d a t e d  D e c e m b e r  28, 1982, f r o m  the 
A t t o r n e y  G e n e r a l  to G o v e r n o r  Bill Sheffield. 
M e m o r a n d u m  is entitle d, " I m p l e m e n t a t i o n  of 
C o n f l i c t  of I n t e r e s t s  O p i n i o n . "

3. H a r v a r d  Law R e v i e w  a r t i c l e  e n t i t l e d  " Conflicts 
o f  I n t e r e s t  of State L e g i s l a t o r s . "

4. I o w a  L a w  R e v i e w  a r t i c l e  e n t i t l e d  " C o n f l i c t s  of 
I n t e r e s t  o f  State and L o c a l  L e g i s l a t o r s . "  (NOTE: 
Items 3 and 4 w e r e  f o r w a r d e d  to the Special 
C o m m i t t e e  b y  Rep. J o e  F l o o d  u n d e r  lat ed dated 
Feb. 28, 1983.)
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5. M e m o r a n d u m  f r o m  N C S L  d a t e d  M a r c h  15, 1983.

6. Undated, u n s i g n e d  m e m o r a n d u m  e n t i t l e d  " O u t l i n e  of 
M a i n  F e a t u r e s  and P o l i c y  C o n s i d e r a t i o n s  for P r o p o s e d  
C o n f l i c t  of I n t e r e s t / E t h i c s  L e g i s l a t i o n . "  T h i s
w a s  p r e s e n t e d  to the S p e c i a l  C o m m i t t e e  b y  the 
D e p a r t m e n t  of L a w  and w a s  s u b m i t t e d  in M a r c h  of 
1983. It is m y  r e c o l i e c t i o n  t h a t  A s s i s t a n t  A t t o r n e y  
G e n e r a l s  D e a n  G u a n e l i  (Criminal D i v i s i o n ,  465-3460) 
and D i a n n e  C o l v i n  (Cr\ il D i v i s i o n ,  465-3600) p r e­
sen t e d  this to the S p e c i a l  Committee.

7. M a r c h  28 M e m o r a n d u m  f r o m  C o n n i e  H a l f o r d  c o n c e r n i n g  
m a k e u p  of the committ ee.

8. A p r i l  1, 1983, N C S L  " P r e l i m i n a r y  R e p o i c  on W o r k  on 
C o n f l i c t  of I n t e r e s t  L e g i s l a t i o n . "

9. A p r i l  4, 1983 M e m o r a n d u m  f r o m  Rep. Do n C l o c k s i n

I r e a l i z e  this is q u i t e  a g r o u p  of m a t e r i a l  for the 
c o m m i t t e e  to r e v i e w  in a r e l a t i v e l y  short time. I do 
p l a n  on b e i n g  at y o u r  c o m m i t t e e  m e e t i n g s  w h e n  this bi ll 
is c o n s i d e r e d  and I w i l l  be h a p p y  to a n s w e r  any 
q u e s t i o n s  you m i g h t  have. In ad dition, R e p r e s e n t a t i v e  
M i k e  M i l l e r  was a m e m b e r  of the S p e c i a l  C o m m i t t e e  and 
is also a m e m b e r  of the State A f f a i r s  Committee.

T h a n k  y o u  for y o u r  c o n s i d e r a t i o n  and assistance.

RP:jss
E n c l o s u r e s :  As A b o v e
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F I SCAL NOTE

I . R E Q U E S T
B i l l / R e s o l u t i o n  No. HB No. 362___________________________________________
T i t l e  An act: relating to standards of conduct of legislators and l e g i s l a tive

RgHHgSfcg&Xfax employees and establishing a L e g i s l a t i v e  K &CB Ethics C o m m i s sion 
R e q u e s t e d  by: House State Affairs Date: April 1^, 1^83

II. F I S C A L  D E T A I L
A g e n c y  A f f e c t e d Legislative /ffairs A gency____________________________________

P r o g r a m  Cate g o r y  A f f e c t e d  General Government _____________________
BRU, Program, Or Subproaram(s) A f f e c t e d L e g i s l a t i v e  A f f airs A gency 

(Note: If m o r e  than one b u d g e t  c o m p o n e n t  is affected, separ a t e  l i ne-item 
amounts a n d  f u n ding for eac h  c o m p o n e n t  i n  the anax y s i s  section.)

E X P E N D I T U R E S  (Thousands of Dollars)
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100 P E R S O N A L  SERVICES
200 T R A V E L
300 C O N T R A C T U A L
400 COMMOD I T I E S
500 E Q U I P M E N T
600 L A N D  &  STRUCTURES
700 GRANTS,CTAIMS,ETC.

-0-
44.1
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-0-
- 0 -

-0-
- n -

T O T A L  94.1
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Fiscal Note for House Bill No. 362:
A T T A C H M E N T

III ANALYSIS: .

There are no guidelines in the bill for amount or level of staff 
or for amounts of travel and per diem. It is necessary, 
therefore, to establish a set of assumptions on which to build a 
fiscal note.
Using input fran various legislators who worked on the bill, I 
have made the following assumptions:

Assnnption 1: There will be no permanent staff at this time.
Personal services and professional sendees will be contracted 
as needed; therefore, no office space or equipment will be 
needed. The cotmission will determine hew the central files are 
to be kept.

Personal Services Connxacts 20.0
Professional Services Contracts 20.0
Other Contractual Services 10.0

50.0
A:-;sumption 2: To establish a good average for travel costs, I
have hypothetically assumed that the Cotmission is to be made up 
of members living in None, Bethel, Fairbanks, Anchorage, Kodiak, 
Jun<_~u, Ketchikan, and will travel coach fare: 3 roundtrips to 
Juneau; 4 roundtrips to Anchorage; and 5 roundtrips to Fairbanks 
for meetings. There will be no more than an average of three
days per month of travel and per diem for meetings. There be no
more than an average of one meeting per month.

Per D i o n -----------$18,720
Travel -------------  $25,385

TOTAL Trvl/PD $44,105

Assumption 3: Additional costs, if any, for reports or copies
made by other agencies for the Cotmission will be absorbed in 
that agency's operation budget.

Assumption 4: The Legislative Affairs Agency print shop can
print the semi-annual summaries of decisions and advisory 
opinions.




