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CS FOR HOUSE JOINT RESOLUTION NO, 49( )
IN  TH E  LE G IS LA T U R E  OF  TH E  STA TE  O F  A LA SK A  

E IG H TEEN TH  LE G IS LA T U R E  - SECO N D  SESS IO N

Sponsor(s): R E PRE SE N T A T IV E  GREEN

A RESOLUTION
Requesting the United States Department of the Interior to adopt regulations that 
give a narrow interpretation to certain definitions under the Oil Pollution Act of 
1990 relating to evidence of financial responsibility that must be shown by 
offshore facilities.

BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
WHEREAS the O il Pollution A ct o f  1990 requires offshore facilities operating on 

m ost surface water and adjacent wetlands to maintain evidence o f  financial responsibility in 
the amount o f  $ 1 50 ,0 0 0 ,0 0 0 ; and

WHEREAS the federal definition o f  "wetlands" includes virtually all nonmountainous 
areas in A laska; and

WHEREAS the Act defines "offshore facility" to include a structure, equipment, or 
device, other than a vessel or deep water port, used for the purpose o f  exploring for, drilling 
for, producing, storing, handling, transferring, processing, or transporting oil in, under, or on 
any United States navigable or territorial water; and

WHEREAS the Act defines "facility" to specifically include motor vehicles, rolling 
stock, and pipelines; and
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W H E R E A S  the Alaska State Legislature is concerned that, without further 
clarification , these definitions might be interpreted in regulations so that "offshore facilities" 
include marinas, port facilities, utility companies, gasoline filling stations, trucking companies, 
railroads, refineries, airports, farms, fishing boats and tenders, manufacturing plants, storage 
tanks, and pipelines, no matter how tangentially related to offshore o il exploration or 
production ; and

W H E R E A S  this kind o f  interpretation would be much broader than intended by the 
Congress when it established financial responsibility requirements for offshore facilities; and

W H E R E A S  implementation o f  a $ 1 50 ,0 00 ,0 00  financial responsibility requirement on 
offshore facilities under a broad interpretation o f  the regulations would have a significantly 
adverse effect on A laska villages and municipalities and would probably devastate the 
econom y o f  A laska; and

W H E R E A S  the Department o f  the Interior did not hold hearings in A laska on the 
proposed regulations;

B E  IT  R E S O L V E D  that the A laska State Legislature respectfully urges the 
Department o f the Interior to interpret the definitions o f  "navigable waters," "offshore facility," 
and "responsible party" in the financial responsibility regulations o f  the O il Pollution A ct as 
narrowly as possible; and be it

F U R T H E R  R E S O L V E D  that the Department o f  the Interior should propose to the 
Congress appropriate amendments to the O il Pollution A ct if narrowing regulations are not 
sufficient to protect the environment without inflicting extreme econom ic hardships; and be 
it

F U R T H E R  R E S O L V E D  that the Department o f  the Interior should hold hearings in 
A laska befor .iop ting any regulations under the O il Pollution A ct o f  1990.

C O P IE S  o f  this resolution shall be sent to the Honorable J. Bennett Johnston, U .S . 
Senator and Chair o f  the U .S . Senate Natural Resources Committee; the Honorable Bruce 
Babbitt, Secretary o f  the Interior; T om  Fry, D irector, M inerals Management Service, U .S . 
Department o f  the Interior, and to the Honorable Ted Stevens and the Honorable Frank 
M urkow ski, U .S . Senators, and the Honorable D on Young , U .S . Representative, members o f  
the A laska delegation in Congress.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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R e p r e s e n t a t i v e  J o e  C a r e e r

Sponsor Statement

House Joint Resolution 49
In A ugus t  1993 the Minerals M anagem en t  Service  (M MS) o f  the U.S.
D e p a r tm en t  o f  the Inter ior  publ ished an "Advanced Not ice  o f  Propo sed  
R u le m a k in g "  in the  Federa l  Regis ter ,  in it ia t ing  the p rocess  o f  im p le m e n t in g  
the f inancial  responsibi l i ty section o f  the Oil Pollut ion Act  o f  1990 (OPA 90).  
Current ly ,  the M MS requires  a $35 mill ion  l iabili ty bond for  Ou ter  Cont inenta l
She l f  (O CS) facil it ies.  OP A '90 increased the f inancial  threshold  to $150 mill ion ,
and ex p an d ed  its app l ica t ion to navigable  waters.

In the p rocess  o f  promulga t ing  regula tions to implemen t  OPA '90 the M M S  has  
in te rp re ted  the  te rm s  "nav igab le  wate rs" ,  "o ff shore  fac i l i ty" ,  and " re s p o n s ib l e  
par ty" in a very broad manner .  Tom  Fry,  Director o f  the M MS has  stated that  
"These  de f in i t ions  see m to crea te  a f inancial  responsibi l i ty  r e q u i r e m e n t  for  
any activi ty that  can spill oil and is located in, on,  or  under mos t  o f  the surface 
waters  o f  the U.S. and adjacent  wetlands."

T he  f inancia l  re sp onsib i l i ty  re qu ir em en ts  apply  both  to co m m e r c i a l  and
pr iva te  opera t ions ,  and m ake  no a l lowance lo r  quant i ty .  Read l i teral ly,  if
som eone  were  to s tore or  t ransport  5 gal lons  o f  pct ro lcum-bascd fuel in,  on,  or
u n d e r  nav ig ab le  wa ters  - including wet lands  - tha t  person would  fall un de r  
the O P A  '90 requirements .  These  regulat ions will apply to mar inas ,  port  
fac i l i t ie s ,  u t i l i ty  c o m p a n ie s ,  ga sol ine  f i l l ing s ta t ions ,  t ruck ing  c o m p an ie s ,  
lo g g in g  o p e r a t io n s ,  ra i l roads ,  re f iner ies ,  a i rpor ts ,  fa rm s,  f i sh ing boa t s  and 
t en de r s ,  p ipel ines ,  an d  many o ther  Alaskans .

H JR  49  requests  the MMS to re in terpre t  and na rrow  their  def in i t ions .  Fur ther ,  
due  to the problems  caused by this, and other sections  o f  OPA '90, this 
l eso lu t ion asks  the MMS to propose amendm ents  to Congress  to address  these 
p rob lem s .  A laskans  from Ketchikan to Anchorage to Ko tzebue  have wri t ten  to 
s u p p o r t  these  r e d e f in i t io n s .

T he  M M S  has  scheduled a hear ing on these regula t ions  for February  16 in 
An chorage.  I am hopeful  that HJR 49 can pass both houses  o f  the legislature
in a t imely  manner ,  so that  it can be included as par t  o f  the official  public 
record  at  those  hear ings .
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H O U S E  J O IN T  R E S O L U T IO N  N O . 49 

IN T H E  L E G IS L A T U R E  OF TH E  ST A TE  OF A LA SK A  

E IG H TEEN TH  LE G IS LA T U R E  - SEC O N D  SESS ION  

BY  RE PRE SE N T A T IV E  G REEN

Introduced: 1/18/94 
Referred: Resources

A RESOLUTION
1 Requesting the United States Department of the Interior to clarify regulations
2 being proposed under the Oil Pollution Act of 1990 relating to evidence of
3 financial responsibility that must be shown by offshore facilities.

4 BE IT RESOLVED BY THE LEGISLATURE OF THE STATE OF ALASKA:
5 W H E R E A S  33 U .S .C . 2 7 1 6 (c ) (sec. 1016, Oil Pollution Act o f  1990) requires offshore
6 facilities operating on most surface water and adjacent wetlands to maintain evidence o f
7 financial responsibility in the amount o f $ 1 50 ,0 00 ,0 00 ; and
8 W H E R E A S  the federal definition o f  "wetlands" includes virtually all nonmountainous
9 areas in A laska; and

10 W H E R E A S  the Minerals Management Service, United States Department o f  the
11 Interior, has proposed regulations that would define "offshore facility" to include a structure,
12 equipment, or device, other than a vessel or deep water port, used for the purpose o f exploring
13 for, drilling for, producing, storing, handling, transferring, processing, or transporting o il; and
14 W H E R E A S  this definition o f "offshore facility" specifically includes motor vehicles,
15 rolling stock, and pipelines located in, on, or under any United States navigable or territorial
16 waters; and

HJR049a HJR 49



1 W H E R E A S  the Alaska State Legislature is concerned that, without further
2 clarification, the proposed language o f this definition might be interpreted to include marinas,
3 port facilities, utility companies, gasoline filling stations, trucking companies, railroads,
4  refineries, airports, farms, fishing boats and tenders, manufacturing plants, storage tanks, and
5 pipelines; and
6 W H E R E A S  this kind o f interpretation would be much broader than intended by the
7 Congress when it established financial responsibility requirements for offshore facilities; and
8 W H E R E A S  implementation o f  a $1 50 ,0 00 ,0 00  financial responsibility requirement on
9 offshore facilities under a broad interpretation o f the regulations would have a significantly

10 adverse effect on Alaska villages and municipalities and would probably devastate the
11 economy o f  A laska; and
12 W H E R E A S  the Department o f  the Interior did not hold hearings in Alaska on the
13 proposed regulations;
14 B E  IT  R E S O L V E D  that the Alaska State Legislature respectfully urges the
15 Department o f  the Interior to clarify the proposed definition o f "offshore facility" in the
16 financial responsibility regulations so that it will only apply to facilities that are more clearly
17 offshore, as intended by the Congress under the O il Pollution Act o f 1990; and be it
18 F U R T H E R  R E S O L V E D  that the Department o f  the Interior should hold hearings in
19 Alaska before finalizing any regulations under the Oil Pollution Act o f  1990.
20 C O P IE S  o f this resolution shall be sent to the Honorable J. Bennett Johnston, U .S .
21 Senator and Chair o f the U .S . Senate Natural Resources Committee; the Honorable Bruce
22 Babbitt, Secretary o f the Interior; Tom  Fry, Director, Minerals Management Service, U .S .
23 Department o f the Interior; and to the Honorable Ted Stevens and the Honorable Frank
24  Murkowski, U .S . Senators, and the Honorable Don Young, U .S . Representative, members o f
25 the Alaska delegation in Congress.

HJR 49 -2- HJR049a
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Testimony on HJR 49  
by the D ivision o f Governmental Coordination 

Before the 
House Resources Committee 

Alaska State Legislature

January 26 , 1994

Remarks Prepared by Glenn Gray, P ro ject Analyst

The Governor asked the D ivision o f  Governmental Coordination to prepare a consolidated State 
response to tire financial responsibility rulemaking proposed by the U .S . Department o f  the 
Interior, M inerals Management Service (M M S ). The proposed rulemaking relates to Section 
1016 o f  the O il Pollution A ct o f  1990 (O PA  90 ). The draft State response currently being 
reviewed by the Department o f Law  is submitted with this testimony.

Congress enacted O PA  90  in the aftermath o f  the Exxon Valdez o il spill. The purpose o f  Section 
1016 o f  O PA  9 0  is to ensure there are adequate funds to respond to a potential oil spill. The  
financial responsibility requirements are different for vessels and offshore facilities. W h ile  there 
is a sliding scale for the amount o f p roo f o f  financial responsibility required for vessels, offshore 
facilities must prove financial responsibility in the amount o f  $1 50  m illion, regardless o f  the size 
o f  the facility.

W e believe Congress intended the offshore facilities provision o f  Section 1016 to apply to 
facilities traditionally considered offshore facilities, that is, oil exploration and development 
facilities in State marine waters and in the federal Outer Continental Shelf.

M M S  attorneys have strictly interpreted the language o f  O PA  90 . They believe the $ 1 5 0  million 
p roo f o f  financial responsibility may apply to facilities operated by individuals, businesses or 
State and local governments. The M M S  thinks the financial responsibility requirements apply 
to all facilities which handle oil or oil products in onshore wetlands as well as areas traditionally 
considered offshore facilities.

The M M S  bases their interpretation o f  the application o f  the financial responsibility requirements 
on the definitions in O PA  90 for "offshore facilities" and "navigable waters". In short, 
"offshore facilities" are considered those facilities located in on or under navigable waters o f  the 
U .S . T he Clean Water A ct definition o f "navigable waters" includes onshore wetlands. Over 
one-half o f  A laska is considered wetlands.

Only the largest companies operating in Alaska could meet the $1 5 0  million p roo f o f  financial 
responsibility requirement. Coverage is simply not available to small companies and individuals. 
Implement;)lion o f  the rulemaking proposed by M M S would be devastating to A laska. 
Individuals, businesses and State and local governments would be forced into noncompliance or 
to cease many o f  their operations. Rural poverty would increase and common necessities such 
as electricity, home heating oil and fuel would no longer be available.



W e believe M M S  could interpret the extent o f application o f  the $1 50  million p roo f o f  Financial 
responsibility m ore narrowly. First, since there is no direct reference to the Clean W ater A ct 
in the O PA  90  definition o f  "navigable waters", this term could be interpreted to include those 
waters commonly understood as offshore. Second, O PA  90  limits the application o f  Section 
1016 to "responsible parties." A  responsible party is defined as a lessee or permittee o r "the 
holder o f  a right o f  use and easement granted under applicable State law or the Outer Continental 
She lf Lands A ct . . . "  (O C S L A ).

The vague language o f  the definition o f  "responsible party" leads to different interpretations. 
W hile  it could be argued that "applicable State lav/s" are those laws which are sim ilar to the 
O C S L A , it can also be argued that this phrase includes all State laws. Even i f  all State laws are 
applicable, only those facilities which involve a government lease, perm it, o r a right o f  use and 
easement would need p roo f o f  financial responsibility o f  $1 50  million.

Shou ld M M S  be unwilling to narrow its interpretation o f  O PA  90  to include only those facilities 
traditionally considered as offshore facilities, it may be necessary to obtain clarification from  
Congress.

Regarding H JR  4 9 , ihe D G C  respectfully suggests that line four o f  page two be revised to om it 
the reference to fishing boats and tenders ( if  they are considered vessels). W hile  the Coast 
Guard requires p roo f o f  financial responsibility for vessels, the required p roo f corresponds to 
the size o f  the vessel.

This concludes the testimony from the Division o f Governmental Coordination .



Consolida ted  State C om m en ts to the M inera ls M anagem ent Serv ice  
Regard ing  O PA  90 P ro o f  o f  F inancial Responsibility R equ irem en ts

1 /22 /94  D ra ft

U .S . Department o f  the Interior 
Minerals Management Service 
Mail Stop 4 7 0 0  
381 Elden Street 
Herndon, V A  2 2 0 7 0 -4 8 1 7

Attention: Ch ief, Engineering and Standards Branch

The State o f  Alaska appreciates the opportunity to comment on the Advance Notice o f  
Proposed Rulemaking fo r  OPA 90  O il S p ill F inancial Responsibility Requirements fo r  
Offshore Facilities (Advance Notice.) published in the Federal Register on August 2 5 , 1993 . 
The efforts o f  M inerals Management Service (M M S ) personnel who traveled to A laska to 
discuss this issue last fall are also appreciated. W e look forward to the February 1994  
meeting which M M S  will hold in Anchorage on this topic.

This response includes the concerns o f  State agencies as well as local coastal management 
districts in A laska. Individual agencies and the coastal districts may also subm it their 
comments on the Advance Notice directly to M M S .

The State o f  Alaska believes the proposed rulemaking far surpasses Congressional intent as 
expressed by O PA  90 . By taking the broadest interpretation o f  legislative intent, the M M S  
intends to require any facility which uses oil o r oil products in a wetland to prov ide p roo f o f  
financial responsibility o f  $ 1 50  m illion. Enforcement o f  the proposed rulemaking would 
have a profound negative effect on the economy o f  Alaska and other states. A lm ost ha lf o f  
Alaska is considered wetlands by virtue o f  previous administrative rulemaking by the Army 
Corps o f  Engineers and ether federal agencies. As a consequence o f  the broad expansion 
federal regulation o f  these wetlands, the financial requirements o f  the proposed rulemaking 
would force private businesses and local and State government agencies to cease certain 
essential operations. Adoption o f  the proposed regulations result in a chain-reaction o f  fiscal 
impacts which would upset the entire Alaska economy as well as the national econom y.

In addition to econom ic impacts, the proposed rulemaking would inflict significant social 
impacts upon the people o f  A laska. It would diminish the standard o f  living currently 
enjoyed by residents o f  rural areas, Native villages and urban areas. T he availability o f  oil 
and refined products would decrease, thereby limiting transportation, electrical generation, 
and heating opportunities.

W h ile  this response focuses on A laska’ s concerns, the proposed rulemaking would have 
serious and far-reaching national ram ifications as well. Considering the relative abundance



o f  real and regulatory-created wetlands in A laska, the proposed rulemaking would 
disproportionately affect A laska’s rural and urban communities both social and econom ically . 
The effects o f  implementation o f  the proposed rulemaking would be devastating in every 
community, creating havoc in such basic benefits as residential heating, electric power, and 
all forms o f  transportation beyond dog sleds.

The remainder o f  this letter provides specific comments on the proposed regulations. These 
comments address recommendations for further action by M M S  and discuss A laska’ s view on 
Congressional intent in the passage o f  O PA  90 . The comments also address an alternative 
risk-based approach, discuss the likely inability to obtain coverage, summarize potential 
econom ic effec,s , suggest the use o f  A laska’s financial responsibility requirements, and 
address uncertainty about the scope o f the proposed regulations.

R E C O M M E N D E D  A C T IO N  O N  P R O P O S E D  R U L E M A K IN G

The proposed rulemaking would require p roo f o f  financial responsibility which would be 
impossible to obtain in most instances. Unless an entity is large enough to self insure, it 
would have to use another means to prove financial responsibility. M ost small businesses 
would be treated equally with the largest corporations and could not afford to provide $1 50  
million p roo f o f  financial responsibility. Organizations and companies which provide 
insurance, reinsurance, and other forms o f  coverage simply do not have the capacity to cover 
the number o f  entities which would be required to have coverage under the proposed 
rulemaking.

The State o f  A laska seriously doubts that it was the intent o f  Congress to place such a burden 
on both government agencies and small businesses. Because o f  the wide-ranging negative 
ramifications o f  the proposed rulemaking, the State o f  A laska respectfully requests that M M S  
narrowly construe its authorities in implementing O PA  9 0  until the issues outlined in this 
letter are resolved.

W e urge M M S  to reevaluate its interpretation o f  O PA  9 0  definitions as those definitions 
pertain to both M M S ’s authority and the scope o f  operations and facilities to be covered by 
its rulemaking. The State recommends M M S  reconsider its overly broad interpretation o f  the 
terms "navigable waters" and "offshore facilities". In addition, since the O PA  90  financial 
responsibility section (Section 1016 ) applies only to responsible parties, the definition o f  
"responsible party" should be carefully considered. This definition clearly limits the scope o f  
facilities affected by Section 1016 . The State believes Congress intended to require only 
deepwater ports and facilities located offshore to provide p roo f o f  financial responsibility on 
the scale contemplated by M M S ’s rulemaking. Absent clear and convincing evidence that 
Congress intended such a result, M M S  should construe its authority narrowly so as to 
minimize econom ic dislocation and hardship to the public. I f  M M S  determines that 
legislative amendments are necessary to clarify its responsibilities, the State recommends the 
following changes be considered when seeking any legislative solution.

2
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• L im it C overage to O ffsh o re  Facilities: The $1 50  million proof ot financial 

responsibility requirement should be limited to those offshore oil exploration 
and production facilities traditionally regulated by M M S .

• Use State F inancial Responsibility R equ irem en ts : The language in Section 
1019 o f  OPA  90  should be changed to allow substitution o f  State financial 
responsibility requirements for federal requirements in State waters. The State 
o f  A laska’ s financial responsibility requirements are some o f  the most 
comprehensive in the world.

• Exem pt Sm all O pera tion s : The proposed financial responsibility 
requirements do not discriminate among operations which pose different levels 
o f  spill risks. A  provision should be made for de minimis exceptions. A  
logical threshold should be established to exempt responsible parties who pose 
minimal risk. In other words, the liability should be commensurate with the 
risk.

• D evelop a R isk -B ased  A p p ro a ch : The words "up to" should be inserted 
before "$150 million" in all appropriate sections o f  the legislation. This 
change would allow M M S  to assign liability levels for offshore facilities using 
a risk-based approach which considers the type and amount o f  crude oil or 
refined product which is produced, stored o r transported by the facility.

In the event OPA  90  is to be amended, the State o f  Alaska would appreciate the opportunity 
to comment further on specific language and section changes.

C O N G R E S S IO N A L  IN T E N T

B read th  o f  Coverage

It is inconceivable that Congress intended to expand M M S ’s jurisdiction to the extent 
proposed by the Advance Notice. Regarding O PA  90  p roo f o f  financial responsibility 
provisions, a common-sense interpretation o f  Congressional intent would better serve the 
country than the very broad interpretation advanced by M M S .

L ike  rim ilar legislation in A laska, O PA  90  was enacted in the aftermath o f  the Exxon Valdez 
oil spill. The State believes Congress intended the new financial responsibility requirements 
to apply to facilities traditionally considered offshore facilities and deepwater ports. Because 
the O PA  90  definition o f  "offshore facilities" specifically mentions territorial waters, it 
appears Congress did not intend to include onshore areas. I f  Congress had intended to 
include onshore areas in the definition o f  offshore facilities, it would not have created a 
separate definition for "onshore facilities". Instead, Congress would have chosen a term 
other than "offshore facilities" if  it meant to include "onshore facilities" in the definition.

3



Notwithstanding the issue o f  Congressional intent in defining "onshore facilities" or 
"navigable waters", the definition o f  "responsible party" narrows the type o f  facilities 
covered by the financial responsibility requirements. The definition o f  "responsible party" 
differentiates between vessels, onshore facilities and offshore facilities. The part o f  the 
definition which addresses offshore facilities limits responsible parties to the

lessee and perm ittee o f  the area in which the facility is located or the ho lder  
o f a r ig h t o f use and easement granted under applicable State law or the 
Outer Continental Shelf Lands A ct (43 U .S .C . 1301 -1356 ) . . . (emphasis 
added)

This definition appears to exclude motor vehicles, aircraft, and facilities which do not require 
leases or perm its. In addition, the State believes Congress intended "applicable State law" to 
include only laws which address offshore oil and gas lease sales, exploration and production. 
A  thorough discussion o f  the limits imposed by the term "responsible party" is not included 
in the Advance Notice.

I f  Congress had intended to require small businesses, State agencies and local governments to 
provide p ro o f o f  financial responsibility, it seems logical that it would have required a sliding 
scale o f  financial responsibility commensurate with the risk associated with a potential oil 
spill. D id Congress knowingly intend to require a small fuel distributor or local governments 
in rural A laska to provide p roo f o f  financial responsibility for $1 50  million when the 
financial risk o f  a potential spill would be far less?

W e simply cannot believe Congress intended to place such a heavy burden on coastal 
communities and State agencies. Coastal communities often have multiple fuel storage sites, 
each o f  which would potentially trigger the $ 1 5 0  million p roo f o f  financial responsibility 
requirement proposed in M M S ’s rulemaking. It is difficult to believe that Congress intended 
such absurd results. A t $1 50  million per site, communities, the small businesses within 
them, and regional school districts would be subject to obligations which they simply could 
not meet. M oreover, because o f  their limited risk, these types o f  facilities should never be 
categorized the same as offshore production platforms.

Environmental Protection
Assuming one o f  the basic purposes o f  OPA  90  is to protect the environment from oil spills, 
the limitations o f  financial responsibility requirements to meet this end should be recognized. 
W hile  a Certificate o f  Financial Responsibility (C O FR ) may show that an operation has the 
capital to respond to an oil spill, it does not prevent an oil spill from occurring. The State o f  
Alaska has placed priority on oil spill prevention. F or example, the Alaska Department o f  
Community and Regional A ffairs and the A laska Department o f  Environmental Conservation 
are working to assure that rural tank farms will not leak oil. Rather than focussing on 
financial responsibility requirements, the environment might be better protected i f  more 
federal funds were available to assure that oil spills will not occur.



R IS K -B A S E D  A P P R O A C H

The $150  million O PA  90  requirement for proof o f financial responsibility does not 
differentiate between serious and negligible risks. Considering only oil and gas exploration  
and development activities, specific kinds o f  oil-related activities pose significantly different 
risks. F o r example, vessels transporting oil contribute to almost half the oil discharged into 
marine waters. Excluding atmospheric, natural, municipal and runoff sources o f  o il, 
transportation-related spills account for 97  percent o f  oil entering marine waters. On the 
other hand, facilities associated with offshore production cause less than three percent o f  the 
oil input into marine waters'.

A reasonable financial responsibility assessment should base its requirements on risks related 
to a possible oil spill. It should reflect the location o f  the facility, the amount o f  oil or 
refined product, and the type o f  product associated with the facility.

IN A B IL IT Y  T O  O B T A IN  C O V E R A G E

Tw o questions should be answered before implementing the proposed financial responsibility 
requirements. First, will those affected be able to obtain coverage? Second, for those who 
could conceivably obtain coverage, would it be affordable? The State o f  A laska believes that 
the answer to these questions is no for anyone other than a Fortune 50 0  company.

Obtaining $150  million in financial responsibility will be costly to even those companies in 
the upper Fortune 50 0  category. Because o f  their financial strength, such companies would 
be able to purchase what is known as excess layers o f coverage once they have provided 
approximately $1 00  million in self insurance. It is likely that these companies would have to 
obtain the additional $ 50  million o f coverage from several different sources. Companies 
would pass these costs to the public.

Companies outside o f  the Fortune 500  category would not likely be able to meet the 
proposed p roo f o f  financial responsibility requirements. The availability o f coverage is 
directly linked to the health and solvency o f  insurers and their capacity to provide coverage. 
Capacity, in this sense, means the legal and financial ability to provide coverage. M arket 
availability o f  coverage is also dependent on the willingness o f  the insurance industry to 
accept certain risks. M ost insurers are disinclined to write this form o f  pollution liability 
coverage.

A laska, like all states, limits the amount o f  risk an insurer can undertake (A S  2 1 .1 2 .0 1 0 ) . 
This risk limitation is based on the amount o f a company’s capital and surplus. An insurer 
who is licensed to sell insurance for risks in Alaska can only issue a policy with less risk

'M ichael J. Kennish, P h .D ., Ecology o f  Estuaries: Anthropogenic Effects, B oca Raton: 
C R C  Press, 1992 , pp. 6 6 -6 7 .

5



exposure than ten percent o f  its capital .md surplus. As used here, capital and surplus refers 
to the amount o f  money available for the payment o f  claims and other obligations. In other 
words, before a company can cover one policy for $150  m illion, it must have at least $ 1 .5  
billion  in capital and surplus. There are few property and casualty insurers licensed in the 
United States which have the necessary surplus to legally write the required coverage 
proposed by the M M S .

When one considers the State-imposed risk limitation along with the willingness o f  insurers 
to provide pollution coverage, the options to obtain coverage decrease significantly. The  
State o f  Alaska knows o f  only three insurance conglomerates that are willing to write this 
form  o f  pollution liability coverage. Tw o o f  these groups do not have the required surplus to 
issue even one single policy for the full liability limits o f  $ 1 50  million as required by the 
proposed rulemaking.

In some circumstances where it is difficult to obtain insurance, states allow  unlicensed 
companies to provide insurance. It is possible companies could obtain pieces o f  coverage 
through these unlicensed companies which would combine to provide the required $ 1 50  
million proof. These sources are not subject to State regulatory oversight, and as such, are 
not subject to the same financial oversight as licensed companies.

The reinsurance market is another alternative to provide the proposed financial responsibility 
coverage. Financial difficulties currently experienced by London-based reinsurance 
enterprises, however, make them unable to absorb additional risks o f  this magnitude.

Som e oil-related companies which operate vessels obtain liability coverage from Protection 
and Indemnity C lubs (P & I C lubs) for their marine-related risks. These organizations provide 
coverage through a complex system. Usually, members must cover some o f  the costs o f  an 
oil spill, the group as a whole covers some o f  the costs, and reinsurance covers the 
remaining costs. It is unlikely, however, that P& I Clubs would have the ability or desire to 
cover onshore facilities affected by the proposed rulemaking.

Again , for even those companies which could obtain the proposed level o f  financial 
responsibility, there will be additional problems. Costs o f  providing this p roo f would likely 
be passed on to the consumer possibly placing commodities and services out o f  reach to most 
Alaskans and small businesses.

It should be noted that other means exist to assure adequate funding for oil spill clean up.
F o r instance, the O il L iability Trust Fund (26  U .S .C . 9509 ) is available for oil spill expenses 
authorized by Section 1012 o f  O PA  90 . As well, many states have sim ilar funds. A laska’s 
fund is known as the O il and Hazardous Substance Release Response Fund (A S  4 6 .0 8 .0 1 0 ) .
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P O T E N T IA L  E C O N O M IC  E F F E C T

The potential econom ic consequences o f  the proposed rulemaking are overwhelm ing. Taken 
to an extreme, which appears to be the case in the Advance Notice, the proposed regulations 
would have wide-ranging effects. Activities in A laska’s wetlands, which comprise virtually 
half o f  the State, would require coverage o f  $ 1 50  million o f Financial responsibility. The 
result would be a decline in general commerce, a decrease in essential government services, 
increased hardships in rural areas including Native villages, and a swift blow  to A laska’s 
vital oil and gas industry. Each o f  these topics is discussed in more detail below .

G enera l E ffect on C om m erce

The proposed rulemaking would likely have a crippling effect on A laska’s economy sending 
it into a tailspin which could result in a severe depression. Because o f  its unique abundance 
and geographic distribution o f  its populated communities, most o f  A laska’s comm erce occurs 
in wetlands. W h ile  some o f  these areas may not appear to be wetlands at first glance, they 
have been defined by regulation to be so. Consequently, the proposed regulations potentially 
affect distribution o f  home heating oil, bulk storage o f fuel, gas stations, outfitter-guide 
operations, eco-tourism  operators, floatplane companies, and the trucking industry.

I f  only applied to fuel distributors, the proposed regulations would have a m ind-boggling 
effect. M ost rural A laska communities use diesel fuel to generate electric power. Even 
assuming it would be possible to obtain a $150  million p roo f o f  financial responsibility for 
distributions serving those communities, fuel prices would rise to an unreasonable level. 
Businesses which could afford to provide the required p roo f o f  financial responsibility would 
have to pass the costs to the consumer. Such a requirement would likely force rural fuel 
distributors and owners o f  storage facilities to cease operations.

The effect on the fishing industry would also be devastating. Vessels could no longer be 
legally fueled at refueling docks because the small companies operating these facilities would 
not be able to meet the financial responsibility requirements. As a result, the A laska fishing 
industry would be forced to violate these regulations in order to remain in business.

Tourism , another important industry in A laska, would decline because tourism-related 
companies which handle fuel would no longer be in business. It should be noted that most 
wilderness adventure businesses transport fuel for use in vehicles, boats, lanterns and camp 
stoves. Bush pilots also transport tourists and hunters along with fuel provisions to remote 
locations. T ou r operators which store fuel for busses could also be forced out o f  business.

A lso , the mining and timber industries would be adversely affected. Resource development 
companies must use fuel to carry out activities in wetland areas. Few o f  these companies 
could obtain p ro o f o f  financial responsibility for $ 1 50  million.



Effect on Government Operations

Many local and State government agencies would be affected by the proposed m lemaking. 
The State Department o f  Transportation stores fuel in locations across the State for highway 
maintenance operations. Rural village governments store diesel fuel to generate power and 
provide heat. In addition, field personnel must carry fuel with them during extended trips to 
field locations. V irtually every one o f  these operations would be covered by the proposed 
rulemaking.

Effect on Rural Villages
The proposed rulemaking cou ld  close rural schools, compel rural communities to abandon 
electric power generation facilities, and force rural residents into further poverty. There are 
no practical alternatives to diesel-powered electrical generation to most A laska villages due to 
the limited extent o f  electrical interties. Besides the econom ic effect, social implications 
would be significant. Reduced availability o f  fuel would substantially curtail subsistence 
activities.

Consider just the effect the rulemaking would have on the operators o f  the 325 tank farms 
located in rural A laska. T he total capacity o f all o f  these tank farms is approximately 1.5 
times the amount o f  oil spilled by Exxon Valdez, yet rural A laska would be burdened with 
the task o f  providing nearly $ 4 8  billion o f  financial responsibility.

As an example o f  the effects the proposed rulemaking would have on rural A laska, consider 
the Native village o f  Chevak , located in the Yukun-Kuskokw im  delta. The population base 
o f  approximately 600  peop le is not enough to support the costs o f  obtaining p roo f o f  financial 
responsibility for facilities which handle or store oil or oil products. Consequently, the 
village’ s eight tank farms would have to close. Individual tank farms are operated by the 
village school, the loca l government, the electric utility, a Native corporation , and a private 
entity. The proposed rulemaking would lim it or shut down operations at the school. The 
electric utility would no longer be able to generate power from  diesel fuel. The airport 
would have to close, thereby limiting residents’ contact with the rest o f  A laska. Fuel would 
not be available to power vehicles. Residents would have to scavenge a limited supply o f  
driftwood to fuel w ood stoves. Subsistence activities would be curtailed because the villagers 
would no longer be able to obtain fuel to power outboard motors or snow machines.

T he description o f  the effects o f  the proposed rulemaking on the residents o f  Chevak appears 
to be absurd, however, this scenario is a plausible outcom e o f  implementing the rulemaking 
as M M S  currently proposes. Effectively , the residents o f  this and other rural Alaska 
communities would be forced to accept a much reduced standard o f  living because o f  a 
senseless government standard. Implementing the proposed rulemaking would increase rural 
poverty, encourage depopulation o f  villages, and decrease health conditions and life 
expectancy o f  A laska’ s rural population.
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Requiring p roo f o f  financial responsibility o f  .$150 million for responsible parties in the oil 
industry aL o  will have negative effects, not only on Alaska but on the nation as well. W hile 
large oil companies may be able to meet this requirement, the smaller companies can not. 
The proposed regulations would force smaller companies to abandon operations in Alaska 
and throughout the lower 48 states This result is entirely inconsistent with the 
Administration’s stated goals o f reducing imports, stimulating domestic production , reducing 
our balance o f  trade and generally stimulating the domestic economy.

F o r example, none o f  the companies providing drilling services on the North Slope are likely 
to be able to obtain S 150 million o f  p roof o f  financial responsibility. S im ilarly , geophysical 
survey companies which must store and transport fuel would be adversely affected. These 
companies transport fuel for use in completing remote seismic surveys. Likew ise, the 
proposed rulemaking could lead to the shutdown o f  other oil field support contractors who 
work on the North Slope and in A laska’s C ook  Inlet region. W ithout the support provided 
by these small companies, lessees would have to provide these services, the cost o f  which 
would affect decisions regarding abandonment and production o f  marginal oil fields.

The proposed rulemaking would provide yet another disincentive for offshore oil and gas 
exploration in an area already characterized by high costs and low returns. Alaska is 
experiencing a decline in offshore exploration activities. Generally, implementation o f  this 
rulemaking would simply hasten the exodus o f  domestic explorationists. A  reduction in 
domestic oil exploration and production would result in a tremendous loss o f  employment, 
add a greater burden on government to provide social services to unemployed workers, lead 
to greater dependence on foreign o il, and comprom ise national security.

Implementation o f  the proposed rulemaking would result in a further loss o f  federal and State 
oil and gas revenues. A  decrease in production would result in a corresponding decrease in 
royalty revenues. Considering remaining oil production, wellhead prices could rise due to 
increased costs to producers to provide the necessary p roo f o f  financial responsibility which 
would also reduce State and federal revenues.

USE OF ALASKA FINANCIAL RESPONSIBILITY REQUIREMENTS

Section 1019 o f  O PA  90  provides for state enforcement o f  financial responsibility 
requirements in State navigable waters. W e  encourage the substitution o f  current State o f  
A laska financial responsibility requirements for those operations located in o r under State 
navigable waters.

The financial responsibility requirements in Alaska are some o f  the most comprehensive in 
the world . They take into account varying levels o f  risk associated with each category o f  
operator and differentiate between crude and noncrude oil. In addition, operators storing less 
than 5 ,0 0 0  barrels o f crude o il, or less than 10 ,000  barrels o f  noncrude o il are exempt from

Effect on the Oil Industry
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financial responsibility requirements. Only tankships would be required by State law to 
provide $1 5 0  million or greater p roo f o f  financial responsibility. Alaska law requires crude 
oil pipelines and offshore exploration and production facilities to provide proof o f  financial 
responsibility o f  $ 50  m illion.

It may also be appropriate to consider implementation o f  approved methods o f providing 
p roo f o f financial responsibility in Alaska waters as outlined in statute (AS 4 6 .0 4 .0 4 0 ) and in 
the Alaska Administrative C ode (18 A A C  75 .2 0 5  et. seq .). When developing its approved 
means o f  providing p roo f o f  financial responsibility, the State o f  A laska worked with the oil 
and insurance industries and other interested parties to assure these provisions were 
reasonable, practical and effective.

UNCERTAINTY RELATING TO THE PROPOSED RULEMAKING

Uncertainty regarding who is covered by the proposed regulations is exemplified in M M S  
documents concerning the proposed rulemaking. For example, the undated news release 
from the A laska OCS Region which accompanied the August 2 5 , 1993 M M S  news release 
states that the financial responsibility requirements could affect facilities which handle oil or 
oil products including federa l, state, municipal and private facilities. During our meeting 
with M M S  personnel from Washington D .C . ,  we were informed that federal facilities would 
not be affected by the proposed rulemaking. When addressing who will be affected, both the 
Advanced Notice and comments made by M M S  personnel suggest certain groups "may" be 
affected. It is difficult to provide meaningful comments on proposed regulations when it is 
uncertain who these regulations are intended to affect.

It appears that M M S  is also uncertain regarding Congressional intent. When addressing 
intent, M M S  personnel referenced the O PA  90  Conference Report, but it is unclear what 
other sources have been investigated to determine Congressional intent. It also appears that 
limitations imposed by the definition o f  "responsible party" have not been carefully 
considered. Because this proposed rulemaking could potentially cripple commerce within 
Alaska and other states, we urge M M S  to adopt a more practical approach and reevaluate its 
preliminary determination on the jurisdictional requirements o f  OPA  90 .

CONCLUSION

In summary, M M S ’s interpretation o f  O PA  i  financial responsibility requirements would 
profoundly affect A laska and other states. T he  proposed rulemaking would be an 
unwarranted impediment to comm erce and government operations. Additionally, 
implementation o f  the proposed rulemaking would not provide reasonable protection o f  the 
environment. Failure to provide exemptions, exclusions o r modifications to the application 
o f  the proposed regulations would force many government agencies and private businesses 
into non-compliance.
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Since a large part o f  A laska is considered navigable waters ( i .e . , wetlands), under the 
proposed regulations small businesses and local governments would be required to provide 
$150  million p roo f o f  financial responsibility. M ost facility operators, however, would not 
be able to obtain this level o f  financial responsibility. Noncom pliance would subject them to 
astronomical fines and possible civil and criminal charges. Since most o f  these entities could 
not afford to pay the fines, the proposed financial responsibility requirements would force 
facility owners and government agencies to cease many vital services.

The State o f  Alaska respectfully requests M M S  to restrict its rulemaking for the p ro o f o f  
financial responsibility portion o f  O PA  90  to those operations and activities traditionally 
within M M S ’s jurisdiction . W e appreciate the opportunity afforced by M M S  to comment 
and we look forward to the upcom ing workshop in Anchorage.

Sincerely ,

Paul C . Rusanowski, P h .D .
D irector
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R u r a l  A l a s k a  P o w e r  A s s o c i a t i o n

January 21, 1994

Representative Joe Green 
Alaska State Legislature 
Capitol Building 
Juneau, Alaska 99801-1182

Dear Representative Green,

The Rural Alaska Power Association Board of Directors and 
Membership are certainly in full support of HJR 49. The 
regulations as proposed in OPA-90 would destroy all our 
rural power plants ability to serve their customers as 
they would not be able to obtain the proposed $150,000,000 
in insurance coverage.

Enclosed is a copy of the letter we drafted further defining 
our opposition to the regulations.

Thank you for having the vision and courage to stand up for 
all Alaskans to say NO to this type of mindless, costly, 
non-productive regulatory mis-informed, mis-directed output 
from Washington. Bravo for you!

Sincerely,

Linda Dianne Rabb 
Executive Director

CC: RAPA Board of Directors



R u r a l  A l a s k a  P o w e r  A s s o c i a t i o n

January 20, 1994

Chief, Engineering & Standards Branch
Department of the Interior
Minerals Management Service
Mail Stop 4700
381 Elden Street
Herndon, Virginia 22070-4817

Dear Sir,

On behalf of our Board of Directors and Member electric 
utilities in rural Alaska these comments are submitted.
The development of new regulations that would require 
corporations and individuals to post $150 million in 
liability insurance before they can legally move or 
store oil or oil products across navigable waters is 
the most absurd piece of misguided, misdirected, unformed 
attempt to solve one problem by creating an even bigger 
proble:'', that I have been witness to in recent years.

The financial responsibility requirements of OPA '90 will 
adversely affect the businesses and livelihoods of numerous 
Alaskans as over 70 percent of Alaska's inhabitable land 
can be classified as wetlands. Almost all cities, towns 
and villages are built along "navigable waters". This 
type of legislative and regulatory hamstringing of our 
small business will be the death knell of any hope of 
economic recovery our great country may have.

If the intent was to insure the /-people affected by large 
catastrophic spills of oil tankers cargo, then the amendments 
to statute offer the only solution to this regulatory morass. 
Do not draft unenforceable, unmaneageable, and unreasonable 
regulations which will make an entire nation of lawbreakers 
who are unable to comply with the financial responsibility 
section of OPA '90.

Sincerely,

Linda Dianne Rabb 
Executive Director

CC: RAPA Board
Resource Development Council 
President Bill Clinton 
Alaska Delegation in Congress
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January 1 9 , 1994

Joseph P. Green, Chairman Committee on Oil & Gas 
Alaska State House of Representatives 
Capitol Building 
Juneau, AK 99801-1182

Dear Representative Green:

Please be advised that Koniag, Inc. fully supports your 
House Joint Resolution No. 49 regarding the proposed M.M.S. 
regulations pertaining to the Oil Pollution Act of 1990.

It should be clear to everyone that the proposed requirement 
of anyone in the oil transport/handling business to "commit and 
maintain $150 million to clean up a spill" is ludicrous at best.

That such a regulation would have a devastating effect on 
Alaska (and other states) is probably a gross understatement.

We wish you the best in getting H.J.R. 49 passed 
expeditiously.

Sincerely,
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OPA ‘90: Alaskans must respond
By Paul Fuhs ^
For the Journal o f Commerce

I f  y o u r  bu s in e ss , schoo l o r hom e, b o a t dock , 
fa rm , etc. m oves o r s to re s  o i l, you  a re  re q u ire d  to 
have a bond  o f  $ 1 5 0  m illio n !

T h is  s tra n g e  q u irk  o f  fe d e ra l law  is  g e tt in g  a lo t  
o f a tte n t io n  as th e  pub lic  com m en t p e r io d  on  the 
O il P o llu t io n  Act o f  1 9 9 0  (O P A  ‘9 0 ) h a s  ju s t  been 
extended . T h e  D e p a r tm e n t o f  the In t e r io r ’s M in e r ­
a ls  M an ag em en t S e rv ic e  h a s  re c en t ly  is su ed  an  
“Advanced Notice o f  P rop o sed  R u lem ak in g ”  th rou gh  
which i t  w ill w rite  th e  law 's im p lem en ta t io n  re g u ­
la tio n s .

O PA  ‘ 9 0  w as C ong re ss ’s e f fo r t  to m ee t th e  g o a l o f  
e n su rin g  th a t  th e re  w ou ld  be the  fin an ces  to  c lean  
up m a jo r  o i l s p i l ls , a n y t im e  and  a n yw h e re  in  U .S . 
w ate rs . T h e  M a rch , 1 9 8 9 , t ra n sp o r ta t io n  d is a s te r  
o f  the  E xx on  V a ld e z  w as c le a r  in  the  p u b lic  m in d . 
T he  fe e lin g s  o f  ou tra g e  a n d  im potence fa n n e d  the 
flam es  o f  n a t io n a l conscience. The b a t t le  c ry  o f  “ do 
som eth ing !”  re v e rb e ra te d  th rou gh  the h a l ls  o fC o n - 
gress.

W h a t w as a w e ll- in te n tio n e d  le g a l fra m e w o rk  
became th e  e q u iv a le n t o f  a  “ d rive -b y  sh o o tin g .”

T he in ten ded  ta rg e t o f  la rg e  ta n k e r s p i l ls  m ay  
have been h it . T he  tra g ed y  is  th a t  sm a ll b u s in e s s  in  
A m erica  becam e the  v ic tim . T he  91 -p ag e  fe d e ra l 
law , a re a c tion  to th e  $ 2  b i llio n  o il c le an up  in  P rin c e  
W illia m  S ou nd , im posed  a $ 1 5 0  m illio n  bond  on a l l  
“ o ffsh o re  fa c ilit ie s ."

The id ea  o f  “ f a i r  p e n a lt ie s "  is  igno red  in  S ec tion  
1016 (c ). I t  s ta te s :

“ ...each re sp on s ib le  p a r ty  w ith re sp e c t to an 
o ffsh o re  fa c i lity  s h a ll e s ta b lis h  and m a in ta in  ev i­
dence o f  re sp o n s ib i lity  o f  $ 1 5 0 ,0 0 0 ,0 0 0 .. ."

T he  le g is la t io n  h as no  f le x ib i li ty  and  th e  p u n ish ­
m en t is t o ta l ly  ou t o f  p ro p o rt io n  w ith th e  c rim e . I f  
fu l ly  im p lem en ted  and  en fo rced , th is  law  w i l l r e ­
qu ire  th e  sam e b ond ing  a t  th e  V a ld e z  o i l te rm in a l 
ta n k  fa rm  and  the U n a la k le e t  school h e a t in g  o il 
s to rage ta n k .

T he  d is to rt io n  o f  the  le g is la t iv e  in te n t o f  th is  law  
lies in th e  in te rp re ta t io n  o f  th re e  key  te rm s :

“O ffsh o re  fa c i lit ie s " : T h is  goes beyond o ffs h o re  
d r i l l in g  a n d  p roduc tion  rig s . T h e re  is no “ m in im u m  
size ”  o r  p o te n tia l r is k . In la n d  p ip e lin e s , t a n k e r  
tru cks , ne ig hbo rh ood  gas s ta t io n s  an d  m a r in a s , 
and  even re s id e n t ia l s to rag e  ta n k s  w ill a l l  b e  r e ­
qu ired  to h a v e  sep a ra te  b onds , even on th e  sam e 
site and  op e ra ted  by th e  sam e  ow ners .

“N a v ig ab le  w a te rs ”  is d e fin ed  in  the  b i l l  a s  “ w a­
te rs  o f  th e  U n ite d  S ta te s ,"  which in c lu d e s  w et­
land s . T h e  re g u la to ry  n e th a s  now  gone f r o m  s in gu ­
la r  o ffs h o re  p la t fo rm s  to a n y th in g  on la n d  w h ich  is 
“ wet," o r  a d ja c en t to  w e tla n d s . In  A la s k a , th a t  
m eans 7 0  p e rcen t o f  o u r  re a l es ta te  w ill b e  a ffe c ted  
(th e  o th e r 3 0  p e rcen t is  s ta t is t ic a lly  v e r t ic a l o r

g la c ia l! ) .
“ R e sp on s ib le  p a r ty ”  is  no lo n g e r  u sed  in  th e  

c on te x t o f  O u te r  C o n t in e n ta l S h e l f  le a s in g . O PA  
‘ 9 0  d e fin e s  th is  te rm  as an yon e  w ho is in v o lv ed  in  
th e  t ra n s p o r t  o f  a n y  q u a n t ity  o f  o i l p rod u c ts  o v e r 
la n d  w h ich  is “ w et."

T o  p ro te c t A la s k a ’s sm a ll b u s in e sse s  from  these  
in a p p ro p r ia te  re g u la t io n s , th is  section  o f  the  law  
m u s t be changed . W e  do n o t h a v e  th e  f le e t  o f  sm a ll, 
in d ep en d en t o il p rod u ce rs , on o r  o ffs h o re , th a t  
o th e r s ta te s  h a v e . H ow eve r , A la s k a  does h ave  
“ fa c i lit ie s "  in  e v e ry  c om m un ity , r u r a l  h o sp ita l, 
v i lla g e  schoo l, rem o te  a i r s t r ip , to u r is t  lodge , co ld 
s to rag e  fa c i li ty , d ock , m in in g  cam p , a n d  sc ien tific  
re s e a rc h  s ta tion .

“ C e rt if ic a te s  o f  f in a n c ia l re s p o n s ib i li ty ,”  as the  
b ond s a re  kn ow n , a re  c o s t-p ro h ib it iv e , i f  th ey  a re  
a v a i la b le  a t  a l l , a t  a n y  p ric e . S m a ll b u s in e sse s  th a t  
in c lu d e  th e ir  own p ow e r g en e ra tio n  capac ity  a re  
ab ou t to becom e th e  v ic tim s o f  good in te n t io n s  gone 
a s t ra y . W h ile  a im in g  a t  th e  p re v e n tio n  o f  a n o th e r 
E x x on  V a ld e z , th e  C ong re ss  h a s  u sed  th e  w rong  
a r t i l le r y  a n d  w ill c e r ta in ly  " ta k e  o u t”  sm a ll b u s i­
n ess ac ro ss  the  n a t io n , n o t ju s t  A la s k a .

N o  one w ill a rg u e  w ith  th e  g oa l. H ow eve r, the 
D e p a rtm e n t o f th e  In t e r io r  a n d  th e  C on g re ss  muBt 
be th e  re sp on s ib le  fo r  th e  im pac ts  o f  th e i r  s t ra y  
b u lle ts . T h e  p e n a lty  m u s t be p ro p o r t io n a l to  the 
r is k . T h is  law  re q u ire s  th a t  th e  end u s e r  o f  the 
p e tro le u m  p rod u c ts  a b so rb  th e  costs o r  do  w ith ou t. 
In  A la s k a , “ do ing  w ith o u t”  can be th e  d iffe ren co  
betw een li fe  and  d ea th . I t  w ill h a v e  a  pe rvas ive  
econom ic cost, w ith  a good chance o f  e n v iro n m en ­
ta l costs a s  w e ll.

A la s k a n s  m u s t sp e a k  w ith  one vo ice  on th is  
sub jec t. T h e  M in e ra ls  M an ag em en t S e rv ic e  w ill 
h o ld  a  pub lic  h e a r in g  in  A nch o rag e  in  F e b ru a iy . 
Y ou  can p a rt ic ip a te  in  p e rson , o r  w rite , b y  con tac t­
ing :

O ffs h o re  O p e ra t io n s  a n d  S a fe ty  M an ag em en t
M in e ra ls  M an ag em en t S e rv ice
M a i l S to p  4 7 0 0
3 8 1  E ld e n  S t re e t
H e rn d o n , V A  2 2 0 7 0 -1 5 7 5
O r , fa x  7 0 3 -7 8 7 -1 6 7 5 .
S en d  th is  section  o f  O PA  ‘ 9 0  b ack  to  C ong re ss  to 

change an d  re focu s on th e  a p p ro p r ia te  g oa l. T he  
b ond ing  re q u irem en ts  m u s tb e  ta i lo re d  to  th e  sa fe ty  
r e c r rd  an d  th e  w o rs t-c a se  scen a rio  o f  a  s ite -spec ific  
s p i ll . “ O ffs h o re ”  s h ou ld  n o t  g e t in  th e  d e fin it io n a l 
t ra p  o f  “ w e t la n d s .”

T h e  g o v e rn o r , th e  D e p a r tm e n t o f  C om m erce  and  
E c o n om ic  D e v e lo p m e n t  a n d ' o th e r  e x e c u t iv e  
b ran ch e s  a re  w o rk in g  to b r in g  s a n ity  to th is  d iscus­
sion .

Paul Fuhs is Commissioner o f the State Depart­
ment o f Commerce and Economic Development.



P.O. BOX 196650
ANCHORAGE. ALASKA 99S19-6650 
TELEPHONE: (907) 343-4431 
FAX: (907) 272-1991
Tom Fink, Mayor

OFFICE OF THE MAYOR

December 20, 1993

Chief, Engineering & Standards Branch 
Interior Dept., Minerals Management Service 
Mail Stop 4700, 301 Elden Street 
Herndon, Virginia 22070-4827

RE: OIL POLLUTION ACT Or 1990, LIABILITY REQUIREMENTS

Dear Sir:

This letter responds to your Advanced Notice of Proposed 
Rulemaking that would require citizens to post a $150 million 
liability bond before transporting oi.l products across navigable 
waters.

According to the notice, there is no minimum amount of oil 
products stored or transported that would be excluded from the 
liability bond requirement. In addition, aside from peoples' 
inability to pay for such liability insurance or good reasons for 
their doing so, we know of no companies willing to provide 
coverage of such magnitude.

I do not believe Congress intended the liability insurance 
requirement to cover activities on lakes, rivers, streams and 
wetlands, but rather intended it for major offshore oil 
operations. As written, it would place an unacceptable burden on 
municipal operations and residents alike, particularly because it 
would include activities in navigable waters deemed "wetlands."
It would create an administrative nightmare for the most routine 
of municipal activities, with no apparent benefits.

We must'strongly object when employees, employers and local 
governments are forced to adhere to regulations that have such 
far-reaching effects on their freedom and which fail to reflect 
even the slightest measure of common sense.

Tom Fink

M u n i c i p a l i t y
o f

A n c h o r a g e
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T h e r u l e s  p r o p o s e d  t o
be revised tc reflect the intent of Congress. In a state where the 
majority of the land Is classified a! "wetiahas, ■• virtually dhiT 
movement of fuel products by residents for subsistence, personal or 
oommoroial' u&e would— a vlo/latinn..nf. .law- Tt will— be. 
impossible for most, if not all individuals and businesses to 
comply with the financial responsibility bonding requirement. It 
will be just as impossible for government entities (senooiB, 
cities, utilities) to comply.

in our local area fuel products are over $2.00 per gallon (in 
surrounding villages the price can exceed $5.00 per gallon). It is 
utilized for all aspects of life: heating homes/subsistence cairips,
generating power, operating boats/snowraachines, etc. Adding this 
f-inanoiaj— rocpoTicdhi 1 a ty . r.aqu i.r̂ mpnf—tn shippers, —has t.n cnmp. 
here by water) , truckers (it has to be delivered) , and finally 
users (who have to take it to their various use locations) will 
certainly inflate— tire—pr-rcrr—to—such . a— point that— a— law—ob-fcdtng 
citizen cannot afford the basic necessities!
To validate your comments, pfease fill in completely:

Signature

Name

Date; December 23, 1993

Address City of Nome, Box 281

City Nome State Alaska Zip 99762

P h on e  ( 9 0 7 )  4 4 3 ~ 5 2 A 2 Fax (907) 443-5349 

Optional
DEADLINE FOR MAILING THESE COMMENTS: 
FRIDAY, DECEMBER 24, 1993

Send To:
Chief, Engineering & Standards Branch
r\onad«noi>t Intcmnr



cr̂ CSLM
NOU

crp • /£T\ j"P

m m LI

i C : ^  WfJ H

vN

November 3, 1993

/(

DEPARTMENT OF LAW
OFFICE OF THE ATTORNEY GENERAL /

I
/

*u -ry
WALTER J. h'iCKEL. GOVERNOR'
PLEASE REPLY TO:

□  1001 WEST 47H AVENUE. SUITE 200 /JXMORAC&AbiSKA 93S01-1S04 
PHOVt (807)3686100
FAX: (907)2784697

□  KEY BANK BUnDtNO10O 6USHMAN ST* SUITS 400
FAIRBANKS. ALASKA 89701-467$ PHONE (007)4614011 
FAX: (007)4614846

05 P.O. BOX 7/OSOO-STATECAPfTOL JUNEAU. ALASKA 80011-0000 
PHONE: (807)4664600 
FAX: (907) *684385

Tom F r y ,  D i r e c t o r  
Department of the Interior 
Mineral Management Service 
M a i l  S t o p  4 7 0 0  
381 Elden Street 
Herdon, Virginia 22070-4817

Re: Rulemaking under the Oil Pollution Act of 1990 

Dear Mr. Pry,

I have reviewed the "Special Information for Alaska," 
a tta ched  to th e  Auguat 25, 1993 news reloas® announcing proposed 
rulemaking requiring all operators of facilities handling oil and' 
oil products to provide evidence of financial responsibility.

I am pleased to learn that the Department of Interior 
believes that the term "navigable waters* traditionally has included 
wetlands, among other water bodies. As the news release states, 
large areas of Alaska have been classified aa wetlands. Therefore, 
because title to all navigable waters passed to Alaska at statehood, 
Lhe state holds title to muoh moro oubmerged land than Ala«Jc»ns 
previously realized,

I
Now that the Department has made this position clear, X 

expect that the United States will dinclaim interest in all Alaska's 
wetlands when the state formally assorts title to them.

Very truly,

€ »  W* »  % Q  C r
Charles E. Cole 
Attorney General

CKC/JG

cc: Bruce Babbitt
John D. Leshy

TOTAL P.013 *93 14:3? 2792834 PAGE.001



a

217 Second Street, Suite 200 ■ Juneau , A laska 99801 ■ Tel (907)586-1325, Fax (907)463-5480

January 25, 1994

TO: Representative Bill Williams, Chair
and Members, House Resource Committee

FROM: Kent E. Swisher, Executive Director

RE: HJR 49 - Federal Regulations Under OPA 90

The Alaska Municipal League supports passage of HJR 49. The League specifically 
opposes unfunded federal mandates as evidenced by the passage of AML Resolution 
No. 94-2 at the November 1993 annual meeting (copy attached).

The mandate to require municipalities, businesses, and individuals to obtain $150 million 
in liability insurance before they can legally move or store oil products across navigable 
waters would be devastating. The proposed regulations by the U.S. Minerals 
Management Service will adversely affect municipalities and cities in Alaska as many of 
them are surrounded by navigable waters, which includes wetlands.

The Alaska Municipal League supports HJR 49, which urges the clarification of the 
proposed definition of "offshore facility" in the financial responsibility section so that it will 
only apply to facilities that are more clearly offshore, as intended by the Congress under 
the Oil Pollution Act of 1990.

cc: Rep. Joe Green
Chair, House Committee on Oil and Gas

M em ber o f th e  N a tiona l League  o f C ities a n d  th e  N a tiona l Associa tion o f C ounties



JON 25 '94 04:32PM KEMPPEL HUFFMAN GINDER

LAW OFFICES OF
KEM PPEL, H U F F M A N  AND G IN D E R

A PROFESSIONAL CORPORATION
ROGER R. KEMPPEL RICHARD R. HUFFMAN PETER C. GINDER DONALD C, ELLIS
-------------------  January 25,1994
ANDREW J. FIERRO GEORGE S. HARRINGTON JR.60BBY DEAN BMITH

Representative Joe Green 
Room 114 
State CapitolJuneau, Alaska 99801-1182 VI A. FACSIMILE;. 465-43.16
Attention; M f-Logan

Re: Committee Substitute for House Joint Resolution No. 49
Dear Mr. Logan:

I am writing as general counsel for the Alaska Rural Electric Cooperative 
Association, Inc. ("ARECA”). ARECA is a non-profit corporation whose members consist of the 
numerous electric cooperatives located throughout the state of Alaska. Those cooperatives located 
in rural Alaska for the most part rely upon diesel generation for power production. In turn, bulk 
fuel storage facilities are located in the villages to provide a ready supply of fuel for the diesel 
generators. These facilities in numerous instances may be located upon wetlands, and, in any 
event, most are supplied by a fuel-filled pipeline terminating on lake, river, or bay. Diesel fuel is 
delivered to these facilities by a barge.

The Mineral Management Services’ (“MMS”) proposed rules with respect to oil 
spill financial responsibility in the amount of $150 million would devastate many of these utilities. 
ARECA's members can only hope that MMS uses common sense in promulgating these proposed 
regulations. It is ARECA’s position that when OPA 90 was enacted, Congress was thinking of oil 
platforms when drafting the financial responsibility requirements in the law.

For these reasons, ARECA strongly supports passage of the Committee Substitute 
for House Joint Resolution No. 49. If you need any additional information concerning this matter, 
please feel free to give me a call.

Sincerely yours,
KEMPPEL, HUFFMAN AND GINDER, PnC.

Roger R. Kemppel
General Counsel for Alaska Rural Electric 
Cooperative, Inc.

RRK:lbf
cc: Dave Hutchens, Executive Director

Alaska Rural Electric Cooperative, Inc.

P. 2/2

233 E. FIREWEED LANE, SUITE 200 
ANCHORAGE, ALASKA 993O3'2O0A 

TELEPHONE (0O7I 27V‘ I604 
TELECOPIER (9071 27B-2493



R E C E I V E D  MOV 2 2 1993

A l a s k a  S t a t e  L e g i s l a t u r e

R e p r e s e n t a t i v e  G a i l  P h i l l i p s

\o

N o v e m b e r  1 5 , 1 9 9 3

T h e  H o n o r a b le  B r u c e  B a b b it t
D e p a r tm e n t  o f  I n t e r io r  1
1 8 4 9  C  S tre e t N W  
W a sh in g to n , D C  2 0 2 4 0

D e a r  M r . S e c re ta ry  B a b b i t t ;

In . la te  A u g u s t , ;  th e  M in e ra ls  M a n a g e m e n f S e r v i c e  p u b l is h e d  an "A d v an ce d  
N o t i c e  o f  P r o p o s e d ..R u le m a k in g "  ; in_ th e . F e d e ra l R e g is te r  a im ed  a t 
im p lem en t in g  th e . O i l  P o l lu t io n  A c t o f  1 9 9 0  (O P A ) .  :T h a t  A c t  w o u ld  requ ire  
in d iv id u a ls , - c o r p o r a t i o n s  and s c h o o l -d i s t r i c t s  a l ik e  to r  p o s t  $ 1 5 0 . 'm il l io n  
w o r t fv 'o f  l ia b i l i ty  in su ran ce  b e fo re  they  can  le g a l ’y " m o v e  “ o r  s to re i" o il~ o r  .'oil 
p r o d u c t s 'a c r o s s - o r .  o v e r  n a v ig a b le 'w a te r s  in A la s k a  and  e ls ew h e re . I am  
w r it in g  in . u r g e n t .. p r o t e s t  to th is , r u lem ak in g .

A s  y o u  are aw a re , a v e ry  h igh  p e rc e n ta g e , o f  A .la sk a 's .- la n d s  are w etlands  
an d  m an y  o f  o u r - r i v e r s ,  -s t r e a m s 'A 'a n d 'la k e s  are n a v ig a b le  w aters w h ich
w o u ld  be c o v e r e d  u n d e r  th ese  reg u la tion s .- A  r e q u ir em en t fo r  $ 1 5 0  m ill ion
in l ia o i l i t y  b o n d in g  w o u ld  a f fe c t ; a m a jo r  p o r t io n  o f ;  o u r  in d u s tr ie s , s c h o o ls , 
in d iv id u a ls  and  tr an sp o r te rs  ’ o f  any ‘ fu e l ;_sou_rce_ to_ r u r a l A la s k a  s o  
a d v e r s e ly  t h a t ' i t  w o u ld  fo rc e  themT'du't' o f  ’ b u s in e s s ‘"en tire ly" .'' In ; p a r t ic u la r , * 
the l a c k ,  o f  any  m in im u m  q u a n t i t y ' o f ' o i l ' c o v e r e d 'u n d e r  these ru le s  w o u l d ) - ^ - ^ .  
f o r c e  in d iv id u a ls  s to r in g  on ly  a f e w ’g a l lo n s  fo r  g e n e ra to r s  ’ o r  o th e r  4
e q u ip m e n t to v io la te  the law  o r  to . g e t - t h e  $ 1 5 0  m il l io n  in l ia b i l ity  b on d in g .

W h i l e  T o m  F ry , D i r e c t o r  o f  the M in e ra ls  M an a g e m en t S e rv ic e , is a sk in g  fo r  
in p u t  in to  th e ir  r u le m a k in g  p ro c e s s  r e g a rd in g  the O P A  re q u irem en ts , the 
a g e n cy  c la im s  th a t ". . . the $ 1 5 0  m il l io n  lia b ility  r e q u irem en t is a sta tu tory  
d e m an d  and that it is o u ts id e  the s c o p e  o f  the re g u la t io n s  to p ro v id e  re lie f 
f r om  the h ig h e r  l ia b i l i t y  lev e l,"  a c c o rd in g  the " R e s o u r c e  R e v iew " , O c to b e r  
1 9 9 3  e d it io n .

Session: State Capital, iuneau. Alaska (907) 465-2689 • In te rim : P.O. Box 3304, H om er. Alaska 99603 1907) 235-2921
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Introduced by: Mayor Selby
Requested by: Division of

Governmental Coordination 
Drafted by: Community

Development Department 
Introduced: 12/02/93
Adopted: 12/02/93

KODIAK ISLAND BOROUGH 
RESOLUTION NO. 93-40

A RESOLUTION OPPOSING THE AMOUNT OF FINANCIAL RESPONSIBILITY 
REQUIRED IN PROPOSED RULEMAKING BY THE MINERALS MANAGEMENT SERVICE

WHEREAS, the Department of Interior's Minerals Management Service (MMS) has 
published a notice of proposed rulemaking advising all operators of 
facilities handling oil and oil products located in, on, or under navigable 
waters of the United States that they will need to provide evidence of 
financial responsibility; and

WHEREAS, the Oil Pollution Act of 1990 (OPA 90) mandates the development of 
new regulations to implement provisions of the law that increase 
financial responsibility requirements to $1o0 million; and

WHEREAS, for the first time, all operators In, on, or under navigable waters of the 
United States and its territories, will face new regulations establishing 
the identical $150 million requirement; and

WHEREAS, OPA 90 potentially broadens the categories of activities that fit the 
definition of offshore facilities; and local oil and gasoline storage and 
distribution centers and boat harbors, for example, could be affected; 
and

WHEREAS, the proposed rulemaking represents an unfunded federal mandate to the 
State and local governments In Alaska; and

WHEREAS, the proposed rulemaking contains no threshold levels, and facilities of any 
and all sizes are subject to the $150 million financial responsibility 
requirement; and

WHEREAS, the proposed rulemaking would pose a serious threat to local fuel 
distributors; and

WHEREAS, the proposed rulemaking will hit local governments and small operators 
especially hard, potentially causing serious financial hardship; and

Kodiak Island Borouob, Alaska Resolution No. 93-40
Paga 1 of 2
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Resource Development Counc
f o r  A l a s k a ,  I n c . 121 West Firewead Lane, Suite 250, Anchorage, Alaska 99503-2035

Phone 907/275-0700 Fax 276-3887
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October 28, 1993

Chief, Engineering & Standards Bianch
Department of Interior
Minerals Management Service
Mail Stop 4700
381 Elden Street
Herndon, Virginia 22070-4817

Dear Chief:

In September, the Minerals Management Service held a 
small briefing in Anchorage about the development of 
regulations mandated by th e^ g il  Pollution Act . o f 1990/ The 
regulations would require corporations and individuals 
alike to post a $150 million liability bond before they could 
legally store or transport oil or oil products across 
navigable waters.

Since the proposed regulations would have a very serious 
impact on Alaska, the Resource Development Council 
requests the Minerals M anagem ent Service to schedule 
public hearings in Alaska at Barrow, Nome, Fairbanks, 
Anchorage and Ketchikan. The Advance Notice of Proposed 
Rulemaking has received very little attention in Alaska, 
where up to 70 percent o f the state's non-mountainous 
lands would fall under the new regulatory requirements. 
The requirements would have a disproportionate heavy 
impact on Alaska, affecting a wide range of businesses and 
citizens in all socio-economic classes.

The liability requirement sets up a situation that is going 
to be impossible for most businesses and individuals in 
Alaska to comply with, including rural school districts and 
utilities, as well as health care facilities, private homes and 
businesses. Unfortunately, most companies and 
individuals that will be affected by the ANPR are not 
aware of the process underway and its implications.
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In order to make sure that those m ost affected have an opportunity 
to provide critical input and help with the development of new rules 
that are fair and equitable, hearings should be held in Alaska on this 
issue .

S incere ly ,

RESOURCE DEVELOPMENT COUNCIL 
for Alaska, Inc.

Carl Portman
Com m unications Director
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R e p r e s e n t a t i v e  G a i l  P h i l l i p s

N ovem ber 15, 1993

The Honorable Bruce Babbitt 
D epartm ent of In terior 
1849 C Street NW 
Washington, DC 20240

Dear Mr. Secretary Babbitt:

In.. late August,-; the Minerals M anagem ent-Service  published an "Advanced 
Notice of Proposed..Rulemaking"; in the Federal Register aimed at 
implementing the Oil Pollution Act of 1990 (OPA). ' T hat Act would require 
individuals,.'.corporations and schooUdistricts alike: t o r post S 150/ million 
w o r th 'o f  liability insurance before they can legally "mov'e''or s tore i 'o ilror .'oil 
products across--or.-over navigable'-waters in Alaska and elsewhere. I arn 
writing in . u rg e n t . pro test to this, rulemaking.

As you are aware, a very high percentage, of A laska’s-land s  are wetlands 
and many of o u r  rivers,-s tream sT 'and lakes are navigable waters which 
would be covered under these regulations.- A requirem ent for $150 million 
in liability bonding would affect; a. major portion of . our industries, schools, 
individuals and transporters of any ‘ fuel _source_ to^ rural Alaska so • • • ♦ 
adversely th a t ' i t  would force thenT^out' of business"entirelyV i I n , particular, a 
the lack, of any minim um  quantity’ of 'o i l '  covered' under these rules would)*-'6^u. 
force individuals storing only a few g'allons for g e n e ra to rs 'o r  other i 
equipment to violate the law or to. get-the $150 million in liability bonding.

While Tom Fry, D irector of the Minerals Management Service, is asking for 
input into their rulem aking process regarding the CA / .  requirements, the 
agency claims that ". . . the $150 million liability requirement is a statutory 
demand and that it is outside the scope of the regulations to provide relief 
from the higher liability level," according the "Resource R ev iew " , October 
1993 edition.

Session: State Capital, iuneau, Alaska (907) 465-2639 • In te rim : P.O. Box 3304, Hom er. Alaska 99603 1907) 235-2921



Therefore, I can't emphasize strongly enough the need for making our. - 
opposition to these newly proposed rules known. I encourage your strong 
consideration of the- d ire  impacts these rules will have on Alaskans if  they- 
go into effect. Anything you can do to alleviate this potential problem will 
be greatly appreciated by all Alaskans.

S incere ly ,

Representative Gail Phillips 
HOUSE MAJORITY LEADER

GP:jmj

cc: Chief, Engineering & Standards
Department of the Interior

Sen. Frank Murkowski 
Sen. Ted Stevens 
Rep. Don Young

Resource Developm ent Council
Arctic Power
Alaska State Chamber
Alaska Support Industry Alliance
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Introduced by: Mayor Selby
Requested by: Division of

Governmental Coordination 
Drafted by: Community

Development Department 
Introduced: 12/02/93
Adopted: 12/02/93

KODIAK ISLAND BOROUGH 
RESOLUTION NO. 93-40

A RESOLUTION OPPOSING THE AMOUNT OF FINANCIAL RESPONSIBILITY 
REQUIRED IN PROPOSED RULEMAKING BY THE MINERALS MANAGEMENT SERVICE

WHEREAS, the Department of Interior's Minerals Management Service (MMS) has 
published a notice of proposed rulemaking advising all operators of 
facilities handling oil and oil products located in, on, or under navigable 
waters of the United States that they will need to provide evidence of 
financial responsibility; and

WHEREAS, the Oil Pollution Act o f '1990 (OPA 90) mandates the development of 
new regulations to implement provisions of the law that increase 
financial responsibility requirements to $150 million; and

WHEREAS, for the first time, all operators In, on, or under navigable waters of the 
United State? and its territories, will face new regulations establishing 
the identical $150 million requirement; and

WHEREAS, OPA 90 potentially broadens the categories of activities that fit the 
definition of offshore facilities; and local oil and gasoline storage and 
distribution centers and boat harbors, for example, could be affected; 
and

WHEREAS, the proposed rulemaking represents an unfunded federal mandate to the 
State and local governments in Alaska; and

WHEREAS, the p/oposed rulemaking contains no threshold levels, and facilities of any 
and all sizes are subject to the $150 million financial responsibility 
requirement; and

WHEREAS, the proposed rulemaking would pose a serious threat to local fuel 
distributors; and

WHEREAS, the proposed rulemaking will hit local governments and small operators 
especially hard, potentially causing serious financial hardship; and

Kodiak Island Borough, Alaska Resolution No. 93-40
Page 1 of 2
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WHEREAS, It appears that the private insurance market does not have the capacity 
to provide for the financial responsibility requirement, oven if it was 
financially feasible for thosa subject to the requirement to obtain It; and

WHEREAS, the proposed rulemaking Is vague and difficult to Interpret, especially in 
terms of its application;

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KODIAK ISLAND 
BOROUGH THAT:
Section 1: The Kodiak Island Borough Assembly Is opposed to the amount of

financial responsibility required In the proposed rulemaking publicly 
noticed by the federal Minerals Management Service.

Section 2: The Assembly urges the MMS to prepare workable regulations that are
fair and equitable, and truly relate to the potential impact an operator 
might cause should an oil spill occur.

ADOPTED BY THE ASSEMBLY OF THE KODIAK ISLAND BOROUGH 
THIS 2ND OF DECEMBER, 1993

KODIAK ISLAND BOROUGH

ATTEST:

'elby, Bo'ough Mayoi^J

JactyZ. McFarland, PresWirjg

Donna F. Smith, CMC, BoroiBorough Clerk

Kodiak Island Borough, Alaska Rssolutlon No. 93-40
Pago 2 of 2
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ENVIRONMENTAL CONSERVATION 

COMMISSIONER'S OFFICE

October 26, 1993

Department of Interior 
Minerals Management Service 
381 Elden Street 
Herdon, VA 22070-4817

Attention: Chief, Eng ineering  and S tandards Branch

Dear Sir or Madam:

Re: ANPRM  30 CFR Part 253 , Oil Spill F inancia l R esponsib ility  fo r O ffsh o re
Facilities

The Alaska Department of Environmental Conservation (DEC) has reviewed the 
Minerals Management Service’s (MMS) proposed rule to implement oil spill financial 
responsibility requirements of the Oil Pollution Act of 1990 (OPA 90).

As presently drafted, DEC believes the proposed rule far exceeds the intent of OPA 90 
and the traditional jurisdiction and mission of MMS. We recommend you redirect the 
scope of your rulemaking effort. Specifically, MMS should:

1) C h o o se  a m o re  app rop ria te  in terp re tation  o f the term  "navigab le 
w aters". For the purpose of implementing OPA 90, MMS should limit its role to 
the Outer Continental Shelf and state submerged lands outside of traditional 
lines of demarcation. The move to include state wetlands in this rulemaking is 
particularly objectionable.

2) R e ly  on  S tate o f A laska financia l responsib ility  requ irem ents in S tate 
w ate rs . State of Alaska financial responsibility requirements are some of the 
most comprehensive in the world. They take into account varying levels of risk 
associated with each category of oil operator in the State, and differentiate 
between crude and noncrude oil - AS 46 .04 .040  (copy enclosed). Operators 
storing less than 5 ,000  barrels of crude oil, or less than 10,000 barrels of 
noncrude oil, are exempt from financial responsibility requirements -
AS 46 .04 .050 (copy enclosed). Financial responsibility amounts of $150 million 
or greater are not applied to any operation in Alaska other than crude oil 
tankships.



Minerals Management Service October 26, 1993

Crude oil pipelines and offshore exploration and production facilities, those 
operations appropriately regulated by MMS under OPA 90, are required to 
show proof of financial responsibility in the amount of $50 million in State 
waters. DEC does not object to MMS regulating these operations, offshore, at 
the $150 million level, since those are the specific operations we believe 
Congress intended to apply that amount to.
3) Exempt sm a ll o p e ra to rs  not within MMS's regu la to ry  expertise  and 
trad itiona l ju risd ic tion . The proposed rules radically expand MMS’s scope of 
jurisdiction and the type of facilities regulated, and fail to recognize any 
difference in risk between small and large operators. Since a $150 million 
financial responsibility requirement is set in statute, MMS should decide which 
operations pose a threat of that magnitude and exempt all smaller operators. 
Clearly, Congress did not intend to impose such a burden on the small 
operators who would be affected by your proposed rule.

I am disappointed that MMS has not exercised its discretion to interpret and carry out
Congressional intent in a more realistic manner. I suggest that MMS reconsider the
scope of this rulemaking before going any further.

cc: John Sandor, Commissioner
John Katz, Governor’s Office, Washington, D.C.
Dr. Paul Rusanowski, Governor’s Office, Division of Governmental Coordination 
Regional Administrators (4)

Sincerely,

Michael A. Conwa’ 
Director

M M \jSg  (G :\SPA R \A N PRM .M M S)

Enclosures (2): AS 46.04.040
AS 46.04.050



Alaskans, rural and urban, from 
Kodiak to Teller, and from all walks of 
life, are sending in a wave of critical 
comments to tiie U.S. Minerals Man­
agement Service (MMS) over the de­
velopment of new regulationsthat would 
require corporations and individuals 
alike to post $150 million in liability 
insurance before they can legally move 
or store oil or oil products across navi­
gable waters.

In response to a feature article in 
the October Resource Review and a 
recent RDC “Action Alert," Alaskans 
are writing MMS in large numbers to tell 
federal regulators how the financial re­
sponsibility requirements of the Oil Pol­
lution Act of 1990 (OPA '90) will affect 
their businesses and livelihoods.

So far the message MMS is hear­
ing is that the financial responsibility 
requirements of OPA '90 will adversely 
affect many segments of the economy 
and “result in unenforceable regula­

tions,” according to Tom Fry, Director of 
MMS.

In late August, MMS published an 
“Advanced Notice of Proposed 
Rulemaking" in the Federal Register 
aimed at implementing the financial re­
sponsibility section of OPA ‘90. The 
financial responsibility requirements of 
the law apply to both commercial and 
private operations and can be read to 
literally include any person or persons 
transporting or storing any oil or oil 
products on or over navigable waters. 
The law makes no exceptions for quan­
tity. In theory, if one moves as little as 
five gallons of oil or diesel on a sled

behind a snowmachine across navi­
gable waters, that person is respon­
sible to the OPA ‘90 requirements.

State, federal and municipal facili­
ties, as well as schools, airports, boat 
harbors, electric cooperatives, bulk fuel 
tank owners, wilderness lodges and 
many businesses and individuals would 
fall under the requirements.

In the past, a $35 million liability 
bond was required for Outer Continen­
tal Shelf (OCS) facilities, but OPA '90 
increased financial responsibility to 
$150 million and expanded its applica­
tion to navigable waters. According to 

(Continued to page 4)
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responsibility requirement, even if it was financially

tain it>” ' “ i Mayor Jerome .Seiby Kodiak IsktncJ Borough

OPA liability 
regulations 

“unenforceable”
A l a s k a n s  f r o m  K o d i a k  t o  K o t z e b u e  

s e n d  c l e a r  m e s s a g e  t o  W a s h i n g t o n
The financial liability requirem ents o f OPA 
‘90  will also apply to private and  public 
marinas.



Amendments to statute 
offer only solution to 
regulatory dilemma

(Continued from p a g e  1)

Fry, the term “navigable waters” includes 
most ot the surface waters in the United 
States and adjacent wetlands. More­
over, “offshore facilities" is considered, 
under the law, any facility located in, on 
or under any of the navigable waters of 
the United States. '

'These definitions seem to create a 
financial responsibility requirement for 
any activity that can spill oil and is lo­
cated in, on, or under most of the sur­
face waters of the United States and 
adjacent wetlands," Fry said. “This goes 
beyond the offshore oil platforms with 
which the MMS is familiar."

Fry confirmed that OPA '90 applies 
to state and municipal governments that 
operate facilities. “This could be signifi­
cant to states such as Alaska, where 
many small communities maintain and 
operate oil fueled electric generating fa­
cilities.”

Fry said public responses center 
mostly on the broad scope of the defini­
tion “offshore facility" and the probability 
that $150 million in liability bonding would 
not be available or could not oe afforded 
the majority of those potentially affected 
by the law.

"At $150 million, we believe that 
very few companies can self-insure; 
therefore, insurance, as evidence of oil 
spill financial responsibility, will prob­
ably gain increasing importance when 
the oil spill financial responsibility re­
quirements of OPA ‘90 are imple­
mented," Fry said.

The MMS would like to be able to 
develop approaches io implement OPA 
‘90 in a reasonable and balanced way 
that preserves the purpose of financial 
responsibility without creating economic 
hardships, Fry said. "We are trying to 
determine what, if any, flexibility is avail­
able within the confines of the statute."

So far, however, the federal agency 
claimsthe language of the statute leaves 
it with very little discretion. Fry warned 
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unless the agency fc js the law as
literally stated, "our r [ions may fail
on one or more key issues if challenged 
in the courts."

The financial responsibility section 
of the law is based on broad definitions 
such as “offshore facility," “navigable 
waters" and "responsible parties." RDC 
is urging MMS to seek amendments to 
the statute to address these definitions 
and bring regulations in line with the 
original intent of Congress.

Representative Gail Phillips, Major­
ity Leader of the Alaska House of Rep­
resentatives, warned Secretary of the 
Interior Bruce Babbit that MMS's newly 
proposed rules will have dire conse­
quences on Alaskans if they go into 
effect.

“A requirement for $150 million in 
liability bonding would affect a major 
portion of our industries, schools, indi­
viduals and transporters of any fuel 
source to rural Alaska so adversely that 
it would force them out of business 
entirely," Phillips warned. “In particular, 
the lack of any minimum quantity of oil 
covered under-these rules would force 
individuals storing only a few gallons for 
generators or other equipment to vio­
late the law or get the $150 million in 
liability insurance."

The Kodiak Island Borough passed 
a resolution opposing the financial re­
sponsibility section of OPA ‘90, noting 
that the proposed rulemaking “repre­
sents an unfunded federal mandate to 
the State and local governments in 
Alaska." The resolution warned that the 
rulemaking will hit local governments 
and small operators especially hard, 
potentially causing serious financial hard­
ship. “It appears that the private insur­
ance mat ket does not have the capacity 
to provide for the financial responsibility 
requirement, even if it was financially 
feasible for those subject to the require­
ment to obtain it," the resolution stated.

MMS is considering holding a pub­
lic hearing in Anchorage in February .

1993
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November 30, 1993

Mr. Tom Fry, Director 
Minerals Management Service 
Department of the Interior 
Washington D.C.

Subject: OPA 90, Section 1016; Financial Responsibility Requirements 

Dear Mr. Fry:

This letter applies to your remarks on the above subject matter, presented to 
the Merchant Marine and Fisheries Committee on October 26, 1993.

The potential financial responsibilities are so enormous to m any Alaskans 
that our public input must be received and weighed carefully. In that regard, 
your October 20th schedule is commendable, but somewhat perplexing in that 
three of the four meetings are in the lower 48, in November, 1993 yet you 
plan the fourth meeting in Anchorage, Alaska "during 1994". In that same 
announcement you stated that the comment period ends December 24, 1993. 
This would imply to me that the meeting here in Anchorage is superfluous 
and won't be considered.

In your above referenced presentation you mentioned that facility can be 
given the broadest possible interpretation to even include rolling stock and 
pipelines. You further defined offshore facility as "...any facility of any kind 
located in, on, or under any of the navigable waters of the United States and 
...located in, on, or under any other waters...". Since the Coast G uard 
considers even intermittent tributaries as navigable even though they may be 
dry or frozen throughout most of the year and if that's not inclusive enough, 
you then include any other waters just to make sure of complete coverage. 
This is indeed a broad interpretation.
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But perhaps the most objectionable item is your inclusion of "adjacent 
wetlands". Because the Corps of Engineers definition of w etlands includes 
perm afrost, nearly all non -m oun ta inous land  in A laska  is therefore  
considered wetlands.

Sir, I im plore you to reconsider these extremely b road  and  unnecessary 
definitions of areas and facilities requiring the proof of a prohibitive $150 
million financial responsibility. This w ou ld  severely im pact a fragile 
commerce base in Alaska and, quite likely, shu t dow n m ost of our native 
villages. Surely you don't intend to do this.

Finally, I respectfully submit that your meeting on Septem ber 28, 1993 in 
Juneau, Alaska and the after-the-fact meeting to be held sometime "during 
1994" in Anchorage, appear to have been scheduled so as to avoid meeting 
with the Alaska representatives you should be talking to . O ur legislative 
sessions ru n  from early January to m id-M ay in Juneau  and  as citizen 
legislators we return to our respective districts for the rem ainder of the year. 
Obviously your scheduling, described above, skillfully avoided meeting with 
the proper personnel.

I suggest you keep open the comment period to include the Anchorage 
meeting and  scheduling it on a date  that will allow the A nchorage 
representatives to attend. After all, over half of the state's representatives 
come from the Anchorage area.

cc: Senator Drue Pearce, Alaska State Senate
Representative Ramona Barnes, Speaker of the Alaska House of 

Representatives
Representative Gail Phillips, Majority Leader Alaska State House of 

Representatives 
Alaska Congressional Delegation

Sincerely,

/■ / 1-
JosephT. Green, Chairman 
House Oil and Gas Committee/




