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Senate B ill 339 and House B ill 515 relate to the management of
state land and resources and to certain remote parcel and homestead
entry land purchase contracts and patents. The b ill amends or
repeals provisions in AS 38 to simoplify and clari.fy them, and to
provide greater efficiency in the management of state land and

resources.

Sections 1 through 7 of the b ill would amend AS 38.04.020 to delete
the land disposal bank for potential state land sales, recast the
land bank as a land disposal program, revise planning and
classification requirements, and make appropriation requests for

land disposals discretionary by the commissioner of the Department
of Natural Resources (DNR). Currently, existing AS 38.04.020
requires the land bank to have at least 500,000 acres classified
and available for disp-.sal into private ownership. That statute
also requires an annual report on the status of the land bank and
mandates that the commissioner annually submit an appropriation
request to the legislature to administer surveys and disposals of
land. The land bank system is outdated because regional land wuse
plans have now classified over 2,000,000 acres of state land for

disposal. Section 35 of the b ill repeals existing AS 38.04.020(c),



(f), (i), and (k), the requirements of which have hecome
unnecessary due to the amount of land now classified for disposal.

Section 8 0 f the b ill makes a conforming amendment to

AS 38.04.021(b)(L1).

Sections 9 and 10 of the Db ill amend existing AS 38.04.030 and

AS 38.04.035 to simplify the methods that DNR can use to design

state land disposals. Section 9 amends existing AS 38.04.030 by
authorizing DNR to develop additional disposal programs by
regulation. A program established by regulation would have to

provide for competitive disposal at no less than fair market value,

but would not necessarily have to conform to existing programs in

AS 38.

Section 10 amends AS 38.04.035 by making a fair market value return
to the state mandatory, rather than discretionary, when state land
is conveyed to private parties, unless a conveyance for less than
fair market value is specifically a,'J" oe">ri~ by statute or

regulation.

Section 11 of the b ill amends existing AS 38.05.035(b) (9) to allow
DNR to reconvey substitute land for state land that is subject to
a pending Native allotment application. This amendment is designed
to give DNR the ability to relocate Native allotment claims from
state parks and recreation areas to less sensitive areas. Existing

AS 38.05.035(b)(9) only allows the reconveyance of land wrongfully



conveyed by the federal government to the state, such as land
subject to Native use and occupancy predating state selection. The
amendment is intended to allow DNR to take advantage of a 1992
amendment to the Alaska Native Claims Settlement Act (ANCSA),
43 U.S.C. 1617(c), which authorizes the relocation of pending
Native allotment claims to substitute state land with the

commissioner of DNR'Ss concurrence.

Sections 13 and 14 of the b ill delete from existing AS 38.05.055
and AS 38.05.057(a) the requirement that a purchaser appear in
person at a Jlottery or auction for state land. In Chambers v.
State, No. 3AN-88-4634 CI (19G69) , that requirement was held to
violate the equal protection clause of the Constitution of Alaska
hecause it discriminates between Jlocal and non-local residents.
Section 12 of the bill amends existing AS 38.05.050 to remove the
requirement that the lottery or auction be held in a community near
the land to he disposed. Such a decision would, instead, he
discretionary. Section 35 of the b ill repeals existing
AS 38.05.057(¢q) and AS 38.05.057 (j), which are premised on the
existing requirements in AS 38.05.050, AS 38.05.055, and
AS 38.05.057(a) that are being deleted. Section 32 of the b ill
amends AS 38.09.010¢(g) to remove language related to personal

appearance at a lottery and local site for a lottery.

In addition, sec. 14 0 f the b ill deletes a provision of

AS 38.05.057(a) that requires the commissioner of DNR to consult



with the municipal assessor before determining the purchase price
for state land located in that municipality. Because the appraisal

required by existing AS 38.05.840 gives the commissioner an

accurate valuation, the consultation requirement is unnecessary.
Section 15 of the b ill repeals and reenacts AS 38.05.069(e)(2).
Existing AS 38.04.069(e) (2) defines "approximate vicinity," a term
that is not used elsewhere in existing AS 38.05.069, the
agricultural preference right statute. The b ill would replace

"approximate vicinity" with a definition of "adjacent," a term that

is used elsewhere in that statute.

Changes made by secs. 16 through 18 and sec. 35 of the b ill
eliminate special procedures for leasing setnet and aquatic farming
sites contained in existing AS 38.05.082, 38.05.083, and 38.05.856.
Sections 29 and 35 revise the public notice requirements 0 f
existing AS 38.05.945 accordingly, by repealing AS 38.05.945¢(a)(5)
and (6) and amending AS 38.05.945(d). Section 16 amends existing
AS 38.05.082(b), which requires DNR to award set net leases between
two or more competing applicants on the basis of a complex analysis
of the "most qualified applicant."” This procedure is highly
dependent on DNR's ability to make factual determinations as to
each applicant's tenure in the fishery, present ability to utilize
the location to its maximum potential, and "other factors relevant
to the equitable assignment of the disputed area." The amendment

vould replace this procedure with the options of either a public



auction under AS 38.05.075 (a) or, i f only one application is
received and the value of the lease is $5,000 a year or less, a
negotiated lease under AS 38.05.070(h). Ir secs. 3 and 5, c¢ch. 27,
SLA 1991, the legislature amended AS 38.05.082(hb), effective
January 1, 1997, regarding language that refers to DNR land wuse
plans. Section 34 of the attached b ill clarifies that the changes
in the b ill regarding new procedures for determining the
gualifications of setnet lease applicants, contained in sec. 16 of
the bill, do not affect the <changes made to AS 38.05.082 (b) by

secs. 3 and 5, c¢h. 27, SLA 1991.

In sec. 18 of the bill, AS 38.05.083 is repealed and reenacted to
set out aquatic farm and hatchery site leasing procedures. In the
repeal and reenactment, many of the existing permit provisions in

AS 38.05.856 are moved to AS 38.05.083 as leasing provisions.

AS 38.05.856 is repealed by sec. 35 of the bill. Section 35 of the
bill also repeals existing AS 38.05.855, which —requires DNR to
identify and propose sites for aquatic farms and hatcheries, and

AS 38.05.946(b), which requires DNR to hold public hearings on
those proposed sites. The purpose of these changes is to bring the

leasing of setnet and aquatic farming sites into conformity with

the procedures governing other state land uses. Section 36 of the
b ill makes clear that the changes made to existing AS 38.05.083 and
38.05.856 by secs. 18 and 34 of the bill do not impair the legal

rights of a person who holds a permit under those statutes.



Section 19 of the b ill repeals and reenacts AS 38.05.090 to make a
lessee of state land responsible for returning a former leasehold
to a marketable condition. The amendment would also provide for
the automatic vesting of title in the state of any personal
property, buildings, or fixtures that are not removed by the lessee
within a specified time. Under the existing statute, a lessee who
leaves buildings or personal property on state land when a lease
expires is not subject to any penalty and is not responsible for
the costs of restoring the property to a condition suitable for
subsequent leasing. The changes made by sec. 19 would address this

statutory deficiency.

Sections 20 and 21 of the b ill give the commissioner of DNR new
authority regarding the sale of state timber. A new statute,

AS 38.05.117, would permit the commissioner of DNR, after making a

hest interests determination, to sell timber that will quickly lose
substantial economic value or perpetuate insect 0r disease
epidemics unless salvaged. Cases of damage due to insects,
disease, or fire, of when the Jland is to be cleared of timber and
converted to some nonforest use, often fall outside of the normal

five-year sale schedule mandated by AS 38.05.113 and the
l[im itations on sales set out in AS 38.05.115. This new section

providing for salvage sales would exempt those sales from the

[imitations of AS 38.05.113 and, in certain circumstances, f~om the
[im itations of AS 38.05.115. The amendment made by sec. 21 of the
b ill would permit the commissioner of DNR to negotiate timber sales



in certain areas if the commissioner finds that the specified

circumstances "woill exist"” within tw o years, and adds, as a
circumstance: "that timber will lose substantial economic value due
to insects, disease, fire, or land use conversion.'

Section 22 of the b ill amends existing AS 38.05.180(c) to remove
restrictions on DNR's ability to delay an oil and gas lease sale

for more than 90 days after the sale's scheduled date in the five -
year o0 il and gas leasing schedule submitted annually to the
legislature. Under the existing statute, an oil and gas lease sale
may be delayed only for a maximum of 90 days after the last day of
the calendar quarter for which the sale was scheduled. After that
time, the sale must be delayed until the sale has again appeared in

the annual five-year leasing schedules submitted to the legislature

for two calendar years. Although the purpose of the 90-day
restriction was to prevent arbitrary delays in lease sales, that
has not been shown to be a problem. The Department of Natural

Resources has concerns that administrative appeals and court
challenges to lease sales might cause the 90-day Ilim it to be
exceeded. Also, DNR might wish to extend the comment period for a
lease sale beyond 90 days to facilitate unique needs of residents
in the area. For instance, the comment period might otherwise
occur during peak subsistence hunting or fishing seasons. The
amendment would delete the 90-day restriction to accommodate
unavoidable delays, while still allowing for timely scheduling of

lease sales. Timely scheduling of future sales is important in



encouraging development.

Section 23 of the bill amends existing AS 38.05.185(a) to eliminate
overly broad provisions allowing land to be closed to mining. The
existing statute allows DNR to determine which state land should be
closed to mining or mineral entry. The commissioner of DNR must

first find that mining would be incompatible with significant

surface wuses of the land. Although not defined in AS 38.05, the
term "mining" generally refers to the activities and operations
involved in extracting, processing, and marketing minerals.
"Mining" opresupposes the existence of valid mining rights under
mining claims or leases. Existing AS 38.05.185(a) is overly broad

hecause it allows land to be closed to mining without provision for
valid existing mining rights. The existing statute could be viewed
as effecting a "taking" of valid mining rights, since it authorizes
a mineral closure without requiring an eminent domain action or
providing for compensation/ it may therefore run afoul 0 f
AS 37.05.170 and art. IX, sec. 13, of the Alaska Constitution.
The amendment would provide that land may be closed to location
under AS 38.05.185 - 38.05.275, which would prevent the acquisition

of new mining rights, thus avoiding these potential pitfalls.

Section 24 amends existing AS 38.05.190¢(a) to clarify the
gualifications for mining <claim ownership by aliens and foreign
corporations. Under the existing statute, an alien at least 18

years old from a country that grants "like privileges" to United



States citizens may acquire or hold exploration and mining rights.
A corporation in which more, than 50 percent of the stock is owned

or controlled by aliens whose country does not grant reciprocal

rights to United States citizens may not acquire or hold
exploration and mining rights. However, determinations of which
countries grant "like privileges" to United States citizens have

never been made or enforced in any consistent manner due to the
number and complexity of mining laws worldwide. The federal mining
laws, wupon which Alaska laws were initially based, allow an alien

to form a domestic corporation that would be qualified to obtain

mining rights, without inquiry into "like privileges." The Alaska
lavis governing the acquisition and holding of oil and gas rights
also do not inquire into "like privileges." Amending

AS 38.05.190(a) to delete these requirements would be consistent
with modern business practices, similar federal laws, and state

laws affecting other types of mineral rights.

The hill makes several changes regarding mining operations.
Section 35 of the b ill repeals AS 38.05.207 in its entirety. That
statute requires a production license for every mining operation.

This provision wai added in 1982 in an effort to resolve issues
arising under sec. 6(i) of the Alaska Statehood Act. In Trustees
for Alaska v. State. 736 P.2d 324 Alaska 1987), AS 38.05.207 was
held not to satisfy the Statehood Act provision and the existing
rent and royalty measures in AS 38.05.211 and AS 38.05.212

subsequently were enacted. The production license requirement in



AS 38.05.207 is thus outmoded and serves no public purpose at this

tim e .

Section 25 of the bill would repeal and reenact AS 38.05.211(d) to
simplify the adjustments to be made in the annual rental amounts
due on mining claims and leases. The existing statute requires the

rental amounts to be adjusted every 10 years based on changes in

the consumer price index for Anchorage. This statutory adjustment
would most likely result in odd rental amounts that would make
calculating, accounting, and collection more difficult,
Additionally, adjusting rental amounts only at 10-year intervals
could result in large changes at one time. The repeal and

reenactment would allow rent adjustments to be made whenever the
change in the consumer price index for all urban consumers in the
Anchorage area equals or exceeds $5, and would restrict the change
to multiples of $5. Both DNR and the mining claim or lease owners
would appear to be better served if changes can bhe made more often,
and in smaller increments than at cumulative 10-year intervals.
The amendment also more clearly identifies the consumer price index

on which changes are to be based.

Section 26 of the b ill amends AS 38.05.255 to provide a more
workable surface use authorization for mine millsites. The
e xisting statute requires a millsite permit for millsites and
tailings disposal. M illsites and tailings disposal sites involve
large, long-term structures such as mills, dams, and tailing
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impoundments, often constructed or installed at considerable

expense. However, the term "permit" traditionally refers to an
authorization to use land for a lim ite d purpose, with the
authorization revocable at the will of the grantor of the permit.

A permit does not accommodate the realistic needs of a mining
project, which requires long-term surface occupancy and some
certainty of continuance if the authorization is maintained in good
standing. A prudent operator would obviously be reluctant to

invest the large amounts of capital and time necessary for a major

mining project if the millsite authorization could be revoked
without cause at any time. The amendment substitutes "lease" for
"permit" in AS 38.05.255 and provides other conforming <changes
relating to that change of term. A lease provides for use of the

land for a definite period of time if the leasehold is maintained

in good standing. A lease generally requires good cause and notice
for cancellation. The amendment also exempts millsite leases from
the requirements of AS 38.05.070 - 38.05.105, which govern leases
not for the extraction of natural resources. Those statutes
require competitive bidding as the disposal method. A millsite

lease, however, should not be competitively bid since there will

almost always be only one party, the mine operator, applying for a

particular tract for a millsite lease, and the characteristics of
gach mine probably woill not generate more than one or two
acceptable millsite tracts for disposal. Instead, the b ill

requires the commissioner of DNR to adopt regulations establishing

appropriate procedures and annual rent amounts for millsite leases.



Section 27 of the bill amends existing AS 38.05.265 to eliminate
the failure to file a lease application within a prescribed period
of time as grounds for abandonment of a mining claim. In areas
open to mining only wunder lease, a person who locates a mining

claim first must record the certificate of location with DNR wunder

AS 38.05.205(a). DNR then issues a public notice of the proposed
mining lease and mails a lease application to the locator. The
locator of the mining claim is required to return the lease
application within 90 days after receipt of it. Under existing
AS 38.05.265, if a lease applicant fails to file the application

within 90 days after receipt, the mining claims included within the
proposed lease area are abandoned. The 90-day deadline for return
of the lease application appears to be for the purpose of issuing

a lease timely after the required public notice, so that the notice

is not "stale" when the lease is finally issued. However, if the
application is not timely filed, the notice period could be
repeated without the severe penalty of loss of the mining
applicant's leasehold property rights. Under this bill, an
applicant would still be prohibited from mining the claims, except
for testing or sampling purposes, until a lease is issued and other

filing requirements are met.

Section 28 of the b ill amends AS 38.05.850(a) to clarify that the
use of revokable permits is allowabhle to authorize certain uses of

[imited value.
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Sections 30, 31, and 33 of the b ill amend existing AS 38.08.030,
38.08.040, and AS 38.09.030, respectively, to increase fees for the
use of homesites and homesteads before patent, to defray DNR's
administrative costs. Existing AS 38.08.030(b) sets a maximum $10
application fee for the use of a homesite. Existing
AS 38.09.030 (a) lim its the application fee for homesteads to $5 pert
acre. These minimal fees presently paid by permittees for the use
of state land do not even cover DNR's administrative costs. This
proposal would amend AS 38.08.030(b) by increasing the fee for new
homesite applications to the maximum o f $25 set out in
AS 38.05.057(d), and would amend AS 38.08.040¢(a) to establish a
$100 annual fee to receive and hold a homesite permit before
patent. AS 38.09.030¢(a) would he amended to increase the
application fee for homesteads to $20 per acre if the land is not
classified as agricultural, The fee increases would apply only to
new applications filed after the effective date of this bill.
Section 36 of the b ill makes clear that the new requirement in
AS 38.08.040 for payment of an annual rental fee for a homesite
entry permit does not apply to a person who was issued a permit
under that statute's existing guarantee that the $10 "application

fee is the sole rent chargeable on the permit for its duration."

In addition, secs. 300 and31 make amendments to clarify that
homesite entry permits are issued under lottery procedures in
AS 38.05.057(e), (f) , and (h) . Under DNR regulations, lottery

procedures apply to issuance of the permits, but AS 33.05.057 and

13



AS 38.08 are not clear regarding the applicable procedures.

Section 35 of the bill would repeal existing AS 38.09.050(d) and
(e), which prohibit the sale of homesteads for five years after the
issuance of patent and the subdivision of homesteads for either
five or 10 years after patent, depending on whether the Jland was
purchased under AS 38.09.090. Section 38 of the b ill would
prohibit DNR from including the conditions of former
AS 38.05.078(d) (prohibiting sale or subdivision of the parcel for
10 years after purchase) in a remote parcel purchase contract
issued after the effective date of this bill. This section also
would require DNR to amend a remote parcel or homestead purchase
contract or patent issued before the effective date of the b ill if
the holder of the contract or patent pays (1) the administrative
costs of the amendment, and (2) the difference between the Jland's
fair market value before and after the conditions on the Jland are
removed. The latter requirement s proposed because the fair
market value of remote parcel land and homestead entry land sold by
the state wunder existing law has been reduced by 50 percent to
account for the conditions in AS 38.05.078 and AS 38.09.050.
Removal of the <conditions wunder secs. 34 and 37 of the bill s
designed to increase revenue from state land sales and to allow

private landowners greater use of the land.

Section 37 of the bill, and its immediate effective date (sec. 39

of the bill), allow for timely adoption of regulations needed to



implement the <changes made by the bill. Section 40 of the bill

provides for an effective date of July 1, 1994 for the remainder of

the bill.

In addition to the changes described above, numerous "housekeeping"

amendments are contained in many sections of the bill.
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DRAFT AMENDMENTS FOR HB 515



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
907) 465-3867 or 465-2450

') §907) 465-2029 130 Seward Street, Suite 309
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 24, 1994
SUBJECT: Sale or Disposal of State Land to Homeowner's Associations
(Work Order No. 8-GH2023VU)
T0: Representative Jeannette James
Attn: Walt
FROM: Jerry Luckhaupt®)*A-

Legislative Counsel

The attached amendment gives DNR the authority to sell land at less than appraised
value to nonprofit, tax-exempt homeowners' associations. | believe that DNR
currently may have the authority to lease land to these homeowners’ associations
under AS 38.05.810(b) - (d), if the homeowners' association is operated exclusively
for "charitable, religious, scientific, or educational purposes, or for the promotion of
social welfare." AS 38.05.810(c).

Please be aware that the language added at the end of AS 38.05.810(a) applies to all
disposals covered by that subsection, not just disposals to nonprofit tax-exempt
homeowners' associations.

Finally, the title change is not entirely a result of this amendment. The bill already
deals with lands disposals, and therefore it would be best if that were already noted
in the title. However, since the amendment does address land disposals, we have
included a title change.

GPL:mi
94-070.mali

Attachment



8-GH2023NA. 1
Luckhaupt
3/24/94

AMENDMENT

OFFERED IN THE HOUSE
TO: HB 515

Page 1, line 1, following "management"l
Insert "and disposal”

Page 14, following line 12:
Insert a new hill section to read:
"* Sec. 28. AS 38.05.810(a) is amended to read:

(a) Except as otherwise provided in AS 38.05.183(h), the (1) lease, sale, or
other disposal of state land or resources may be made to a state or federal agency or
political subdivision, j2} [THE] lease, sale, or disposal of coal deposits suitable for
mining may be made to a utility owned and operated by a government agency or
nonprofit cooperative association organized to participate under the Federal Rural
Electrification Act for the purpose of generating electric power and energy or the
production of process steam, or both, f3) [OR THE] sale or other disposal of state
land may be made to a tax-exempt, nonprofit corporation, association, club, or society
organized and operated exclusively for the management of a cemetery or a solid waste
facility, or (4) sale or other disposal of state land may be made to a nonprofit,
tax-exempt homeowners’ association, for less than the appraised value as determined
by the director and approved by the commissionerto be fairand proper and in the
best interests of the public, with due considerationgiventothenature  of thepublic
services or function rendered by the agency, subdivision, tax-exempt, nonprofit
corporation, association, club, or society, or utility making application, and of the
terms of the grant under which the land was acquired by the state. The
commissioner shall ensure that disposals of land or resources under this
subsection are for a public purpose and in the public interest bv the
establishment of appropriate restrictions or conditions through the adoption of



8-GH2023NA.1

regulations to govern the disposals or applications for disposals or otherwise bv
covenant or agreement."

Renumber the following bill sections accordingly.

Page 16, line 25
Delete "sec. 40"
Insert "sec. 41"

Page 17, line 11
Delete "Section 37"
Insen "Section 38"

Page 17, line 12;
Delete "1-36 and 38"
Insert "1-37 and 39"






Al as k a Statutes

Title 5&. Public Land.

04. Policy for Use and Classification of State Land Surface
(S 38.04.020)

05. Alaska Land Act (88 38.05.035, 38.05.067, 38.05.073, 38.05.075,
38.05.082, 38.05.085, 38.05.105, 38.05.112, 38.05.113,
38.05.135, 38.05.180, 38.05.183, 38.05.185, 38.05.255,
38.05.300, 38.05.800, 38.05.810, 38.05.860, 38.05.940,
38.05.945, 38.05.965)

06. Alaska Royalty Oil and Gas Development Advisory Board
(88 38.06.050 38.06.070)

07. Clearing and Draining of Agricultural Land (8§ 38.07.030)

08. Homesites (88 38.08.040, 38.08.060, 38.08.100)

09. Homestead Act (8 38.09.020)

35. Right-of-Way Leasing Act (S 38.35.140)

95. Miscellaneous Provisions (8 38.95.250)

Chapter 04. Policy for Use and Classification of
State Land Surface.

Article o ,
2. Land Availability for Private Use (3 38.04.020)

Article 2. Land Availability for Private Use.
Section |
20. Land disposal hank

Sec. 38.04.020. Land disposal bank, (a) The commissioner shall
establish a land disposal bank containing state land classified for
disposal into private ownership.

(b) The land disposal bank does not include

(1) land nominated for selection or selected by a municipality to
satisfy a general grant land entitlement under AS 29.65 or former AS
29.18.201 — 29.18.213;

(2) land retained in state ownership for multiple-use management;

(3) land where less than a fee simple title has been conveyed;

(4) land retained in state ownership under an enactment of the
legislature or by the governor or a state agency under authority of
law.

(c) Land to be retained in state ownership may be classified by the
commissioner into multiple-use management categories under AS

15



§ 38.04.020 Alaska Statutes Supplement § 38.04.020

38.05.300. Land outside a municipality to be retained in state owner-
ship consists of land classified for retention in state ownership by the

commissioner by July 1, 1985. Land conveyed to the state by the

federal government that is to be retained in state ownership consists

of land classified by the commissioner within two years of receipt of
tentative approval or patent, whichever occurs first. State land not

classified for retention in state ownership or selected by a municipal-
ity under this section shall be classified and included in the land

disposal bank. The commissioner shall ensure that the bank includes

at least 500,000 acres,

(d) On January 15 of the first session of each legislature, the com-
missioner shall report to the legislature on the status of land in the
land disposal bank under the following categories:

(1) land suitable for homestead disposal;

(2) land suitable for subdivision disposal;

(3) land suitable for agricultural, commercial, or industrial dis-
posal; and

(4) land suitable for other purposes.

(e) The commissioner shall annually submit to the governor an ap-
propriation request for funding estimated to be necessary for the next
two years to allow

(1) survey and disposal of land proposed to be made available for
homestead staking, with the general location of the land;

(2) survey and disposal of land to be offered asagricultural,com-
mercial, industrial, or other uses under AS 38.05.055 or 38.05.057,
with the general location of the land;

(3) the survey and disposal ofland proposed to be offered as subdivi-
sions, with the general location of the land;

(4) preliminary feasibility studies, engineering design work, right-
of-way acquisition, and construction of access roads and capital im-
provements required by municipal subdivision ordinance or regula-
tion of the platting authority;

(5) identification of iand that will be proposed for disposal under
this subsection in future fiscal years.

(f The request of the commissioner under (e) of this section shall
include an analysis and an assessment of the market demand for the
land proposed for disposal.

(g) After July 1 of each year, the commissioner shall direct the
expenditure of money appropriated for the disposal ofland in response
to requests made under (e) and (f) of this section for the following:

(1) Land designated as suitable for homestead disposal shall be
classified and suiveyed under this chapter and AS 38.05 and made
available for staking and lease under AS 38.09.

(2) Land designated as suitable for subdivision and homesite dis-
posal shall be surveyed, subdivided, classified, and disposed of under
this chapter, AS 38.05, and AS 38.08.
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(3) Land designated agricultural, commercial, industrial, or suit-
able for other disposal shall be sold under AS 38.05.055 or 38.05.057.

(h) Individual parcels disposed of in subdivisions may not exceed
five acres unless the commissioner determines that a larger size is
necessary to comply with municipal ordinances, to permit the design
of a viable subdivision because of topographical features, soil condi-
tions, on-site sewage disposal requirements, or water drainage or sup-
ply considerations that are unique to the subdivision, to minimize
adverse effect on wildlife, fishery, public recreation, timber, or other
significant resources in the area, or to minimize adverse effect on
other residential uses in the area.

(i) Nothing in this section prevents the disposal of other land by the
commissioner in accordance with AS 38.05.055, 38.05.057, 38.05.070,
the issuance of remote cabin permits under AS 38.05.079, AS 38.08, or
other law.

()) A person or an agency of the state may nominate land retained
in state ownership for inclusion in the land disposal bank or may
nominate land in the land disposal bank for retention in state owner-
ship. The commissioner shall hold public hearings semiannually to
take nominations under this subsection. A transfer ofland from reten-
tion in state ownership to the land disposal bank or from the land
disposal bank to retention in state ownership shall be accomplished
through a classification order under AS 38.05.300 and with notice
under AS 38.05.945. The commissioner shall make a written determi-
nation within six months after receipt ofa nomination if the commis-
sioner determines that the land nominated will not be classified or
reclassified as requested.

(k) The commissioner may withdraw from the land disposal bank
state land that has been offered for disposal but not conveyed within
five years after the inclusion in the land disposal bank. State land
withdrawn from the land disposal bank under this section must be
reclassified under AS 38.04.065. (S 5 ch 181 SLA 1978; am § 11 ch 85
SLA 1979; am 5 4 ch 113 SLA 1981; am 8§ 2 ch 90 SLA 1983; am SS 2
— 4 ch 103 SLA 1983; am 5—8ch 152 SLA 1984; am 8§38 51, 52 ch
74 SLA 1985; am 8§ 4 ch 134 SLA 1990)

Effect of amendments. — The 1990 of each legislature” for "each year" in the
amendment substituted "the first session  introductory paragraph of subsection (d).

Sec. 38.04.050. Access to private use areas.
NOTES TO DECISIONS

Cited in Fairbanks N. Star Borough V.
State, 826 P.2d 760 (Alaska 1992).
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paid for the land shall be its fair market value on the date that the
person first entered the land, as determined by the director; a parcel of
land disposed of under this paragraph shall be of a size consistent with
the person’s prior use, but may not exceed five acres;

(6) dispose of an interest in land limited to use for agricultural
purposes by lottery;

(7) convey to an adjoining landowner for its fair market value a
remnant of land that the director considers unmanageable or a parcel
of land created by a highway right-of-way alignment or realignment,
or a parcel created by the vacation of a state-owned right-of-way if

(A) the director determines that it is in the best interests of the
state;

(B) the parcel does not exceed the minimum lot size under an appli-
cable zoning code; and

(C) the director and the platting authority having land use plan-
ning jurisdiction agree that conveyance of the parcel to the adjoining
landowner will result in boundaries that are convenient for the use of
the land by the landowner and compatible with municipal land use
plans;

(8) for good cause extend for up to 90 days the time for rental or
installment payments by a lessee or purchaser of state land under this
chapter if reasonable penalties and interest set by the director are
paid;

(9) quitclaim land or an interest in land to the federal government
on a determination that the land or the interest in land was wrong-
fully or erroneously conveyed by the federal government to the state;

(10) negotiate the sale or lease of state land at fair market value to
a person who acquired by contract, purchase, or lease rights to im-
provements on the land from another state agency or who leased the
land from another state agency.

(c) A parcel of land may be conveyed under (b) of this section with-
out classification or reclassification under AS 38.05.300.

(d) A parcel ofland described in (b)(7) of this section must be sold at
its fair market value as determined by the director on the basis of an
appraisal completed as provided in AS 38.05.840. Nothing in this sub-
section prevents the sale ofland under AS 38.05.055 or 38.05.057 to a
person not qualifying as an adjoining landowner if the adjoining land-
owner declines to purchase the land.

(e) Upon a written finding that the interests ofthe state will be best
served, the director may, with the consent of the commissioner, ap-
prove contracts for the sale, lease, or other disposal of available land,
resourcet, property or interests in them, and, in addition to the condi-
tions and limitations imposed by law, may impose additional condi-
tions or limitations in the contracts as the director determines, with
the consent of the commissioner, will best serve the interests of the
state. A contract for the sale, lease, or other disposal of available land
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or an interest in land is not legally binding on the state until the
commissioner approves the contract but if the appraised value is not
greater than $50,000 in the case of the sale of land or an interest in
land, or $5,000 in the case of the annual rental of land or interest in
land, the director may execute the contract without the approval of
the commissioner. Before a public hearing, if held, or in any case no
less than 21 days before the sale, lease, or other disposal of available
land, property, resources, or interests in them, the director shall make
available to the public a written finding that sets out the facts and
applicable law upon which the determination that the sale, lease, or
other disposal will best serve the interests of the state was based. A
written finding is not required before the approval of

11) a contract for a negotiated sale authorized underAS 38.15.115;

(2) a lease of land for a shore fishery site under AS38.05.082;

(3) a permit or other authorization revocable by the commissioner;

(4) a mineral claim located under AS 38.05.195;

(5) a mineral lease issued under AS 38.05.205; or

(6) a production license issued under AS 38.05.207; or

(7) an exempt oil and gas sale under AS 38.05.180(d) for which a
written best interest finding has been issued for the area of the sale
within the 36 months before the date of the sale unless the commis-
sioner determines that new information has become available that
justifies a revision of the best interest finding.

()  The director shall grant a preference right to the purchase
lease without competitive bid of up to five acres of state land to an
individual who has erected a building on the land and used the land
for bona fide business purposes for five or more years under a federal
permit or without the need for a permit and, after selection by the
state, under a state use permit or lease, if the business produced no
less than 25 percent of the total income of the applicant for the five
years preceding the application to purchase or lease the land. The
director shall sell or lease the land at a price determined by the direc-
tor to represent the current fair market value of the unimproved land
but in no event less than the cost of administration including survey if
required. If the director determines in a written, finding that the pur-
chase or lease of the land would interfere with public use by residents
of the area, the director may condition the purchase or lease to miti-
gate the adverse effects on the public use or may reject the application
for the preference right. A lease granted under this subsection may
not be for a period in excess of 50 years. In this subsection, "business
purposes” means a purpose permitted under the classification of the
land at the time the land was entered. (8 5art Il ch 169 SLA 1959; am
8 1 ch 57 SLA 1960; am 8§ 2 — 4 ch 61 SLA 1960; am § 1ch 55 SLA
1962; am § 1 ch 56 SLA 1964; am 8 1 ch 98 SLA 1964; am § 1ch 5
SLA 1965; am 8§ 1ch 58 SLA 1965; am 8 1ch 194 SLA 1968; am § 1
ch 164 SLA 1972; am 88 2, 3ch 257 SLA 1976; am 88 1, 2 ch 176 SLA

26
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Article 2. Sale of Land.

Section
67. Veterans preference

Sec. 38.05.057. Disposal of land by lottery.
NOTES TO DECISIONS

Physical presence re-.uirement vio- residents at each land lottery held, and
lates equal protection clause, — The therefore is in violation of the equal pro-
provision of subsection (a) requiring the  tection clause of the Alaska Constitution.
physical presence ofan applicant unfairly ~ Chambers v. State, Superior Court, 3rd
discriminates between local and non-local  Jud. Dist, CA No. 884634 (1989).

sec. 38.05.067. veterans preference, (a) Except as provided in
(e) ofthis section, before offering to the general public any unoccupied
residential land, the director shall offer the land at a restricted sale at
which only veterans may buy.

(b) The director may not sell the land under this section at less than
the fair appraised market value. The director shall adopt regulations
necessary to ensure that land sold under this section is for bona fide
residential use and not for speculation.

(©) When not in conflict with this section, other provisions of AS
38.05.045 — 38.05.067 apply to sales under this section.

(d) This section does not apply to the sale of state land under AS
38.04.020(g)(2) and AS 38.09.

(e) In this section, "veteran” means a person with 90 days or more
ofactive service in the armed forces of the United States who has been
honorably discharged or a person with 90 days or more of service in
the Alaska Territorial Guard. (8 4 art IV ch 169 SLA 1959; added by
ch 102 SLA 1962; am § 1ch 28 SLA 1963; am 8 1ch 1SLA 1968; am
88 28, 29 ch 85 SLA 1979; am 8 35 ch 94 SLA 1980; am 88 19, 20 ch
113 SLA 1981; am § 6 ch 103 SLA 1983; am 8 16 ch 93 SLA 1991)

Effect, of amendments. —The 1991  service in the Alaska Territorial Guard"
amendment, effective September 30, 1991,  at the end of subsection ().
added "or a person with 90 days or more of

Article 3. Leasing of Lands Other Than for the Extraction
of Natural Resources.

Section Section
73. Recreational facilities development 85, Term of lease
leasing 105. Periodic rent adjustments

75. Leasing procedures
82. Leases for shore fisheries develop-
ment

25
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tery. If the commissioner does not receive an application for a parcel of
state land or if a purchaser fails to sign a lease agreement or contract
of sale, the parcel shall be offered to the first eligible person to apply
for the parcel. If the parcel was designated as a homesite and offered
to the public under former AS 38.05.047(f), the parcel shall be dis-
posed of under the terms required by AS 38.08.

(g) After receiving the deposit required under (a) of this section, the
director shall immediately issue a receipt containing a description of
the land or property to be conveyed, the price of the land, and the
terms of disposal. The receipt shall be acknowledged in writing by the
purchaser.

(h) An aggrieved lottery participant may appeal to the commis-
sioner within five days after the lottery is conducted for a review of
the lottery procedures.

(i) The director may include in contracts for sale of land under this
section terms which

(1) require purchasers to use or occupy, or both, the land purchased
for a reasonable period of time after a sale;

(2) prohibit the resale of land purchased by the initial purchaser
until the requirements imposed jnder (1) of this subsection, ifany, are
satisfied.

() The commissioner may require a participant in a lottery under
this section for the sale ofland that is part of an agricultural develop-
ment project under AS 44.3S.475 to submit a single application for
that land. Immediately following the drawing of an applicants name
in the lottery, the applicant shall be given an opportunity to select for
purchase one parcel of the land that is offered in the lottery. The
names of alternate applicants shall be drawn after all parcels have
been selected. If the applicant who originally selected a parcel un-
equivocally rejects the offer to purchase the parcel or fails to sign the
contract of sale within the period of time specified by the commis-
sioner, the parcel shall be offered for sale to alternate applicants in
the order in which their names were drawn, (s 4 ch 176 SLA 1978; am
88§ 15— 22 ch 85 SLA 1979; am § 16 ch 113 SLA 1981; am § 2 ch 129
SLA 1982; am § 5ch 103 SLA 1983; am 88 96, 97 ch 6 SLA 1984; am
8 53 ch 21 SLA 1985)

Revisor’s notes. — In the first sen-
tence of (b) of the section, the words "an
applicant™ were substituted in 1984 for "a
potential purchaser” in order to attain
uniformity in terminology.

Cross references. — For terms re-
quired in a contract of sale for land sold
under this section, see AS 3(&05.06!?2%5

Effect of amendments. — The
amendment deleted ", or if the purchaser
elects to use land discounts granted under
AS 38.05.058, five percent of the purchase

price after deduction of the discount” at
the end of subsection (a).

Editor’s notes. — AS 44.33475, re-
ferred to in subsection (j), was repealed by
84, ch. 75, SLA 1979.

Section 17, ch. 75, SLA 1987 provides
that "[a] land management and disposal
decision, |nclud|n%8a disposal under AS
38.05.057, AS 38.08, or AS 38.09, or a
commercial agricultural project under AS
38.05.0203b)(6, made before June 16,
1987, under a classification order under
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AS 38.05.300 is valid, notwithstanding
the adoption of the classification order be-
fore the adoption of the regional land use
plan, if other requirements of law were
met."

Opinions of attorne / general —The
state cannot use an application process for

its disposal of land near the boundaries of
a c_|3/ that gives preference to that city's
residents with respect to lottery disposals
under this section and probably also can-
not do so with respect to homesite dis-
posals under AS 38.08. July 15,1985, Op.
Attty Gen.

NOTES TO DECISIONS

Quoted in Gilman v. Martin, 662 P.2d 663 P.2d 542 (Alaska 1983); State v.
120 (Alaska 1983); LeResche v. Lustig, WWeidner, 684 P.2d 103 (Alaska 1984).

19%e3c] 38.05.058. Land discount program. [Repealed, § 19 ch 67 SLA

Sec. 38.05.059. Limitation on purchases of agricultural land.
A person may purchase from the state a total of not more than one
parcel of land that is part of an agricultural development project un-
der AS 44.33.475 during any eight-year period. (8 3 ch 129 SLA 1982)

Editor’s notes. — AS 44.33475, re-
ferred to in this section, was repealed bv
84, ch. 75, SLA 1979

Sec. 38.05.060. Rejection of bids. Before the signing ofthe formal
conveyance by the director, the commissioner may reject all bids when
the best interests of the state justify this action. Land offered at public
sale but not sold may be made available at private sale for not less
than its appraised value. (8 2 art IV ch 169 SLA 1959; am § 9 ch 61
SLA 1960; am § 2 ch 137 SLA 1962)

NOTES TO DECISIONS

Cited in State v. University of Alaska,
624 P.2d 807 (Alaska 1981).

Sec. 38.05.063. Sales for pipeline purposes. [Repealed, § 31 ch 3
FSSLA 1973] PP al Rep

Sec. 38.05.065. Terms of contract of sale, (a) The contract of
sale for land sold at public auction under AS 38.05.055 shall require
the remainder of the purchase price to be paid in monthly, quarterly
or annual installments over a period of 20 years, with interest at the
prevailing rale for real estate mortgage loans made by the federal
land bank for the farm credit district for Alaska at the time the con-
tract is signed. Installment payments plus interest shall be set on the
level-payment basis.

() The contract of sale for land sold under AS 38.05.057 or under

former AS 38.05.078 shall require the remainder of the purchase price
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Sec. 38.05.069. Preference to persons for agricultural pur-
poses. (a) On a determination that the highest and best use of unoc-
cupied land is for agricultural purposes and that it is in the best
interests of the state to sell or lease the land, the commissioner shall
grant to an Alaskan resident owning and using or leasing and using
land for agricultural purposes a first option at the auction to purchase
or lease the unoccupied land situated adjacent to land presently held
by the Alaskan resident for the amount of the high bid received at
public auction. If more than one Alaskan resident qualifies for a first
option under this section, eligibility for the first option shall be deter-
mined by lot and the option must be exercised on the conclusion of the
public auction. A parcel of agricultural land sold under this section
may not be less than 20 acres and a parcel of agricultural land that is
acquired by exercise of the option granted in this subsection may not
exceed 320 acres. Agricultural land that is acquired under this section
must be used for agricultural purposes as required by law.

(b) [Repealed, §§J8 ch 152 SLA 1984.]

@) Under this section

(1) the director may transfer state land classified for agriculture
only for agricultural purposes;

(2) the sale or lease shall be at public auction.

(d) When not in conflict with this section, the provisions of AS
38.05.045 — 38.05.105 apply to disposals under this section.

(e) In this section,

(1) "agricultural purposes” includes farming, ranching, grazing,
and storage or control of agricultural crops or livestock;

(2) "approximate vicinity” includes an area in which the land does
not have a common boundary to presently held land or in which the
land is physically separated from presently held land by any type of
barrier.

(0 Nothing in (c) of this section affects the disposal of minerals
under AS 38.05.135 — 38.05.183. (§ 1ch 97 SLA 1965; am §8 1, 2 ch
71 SLA 1976; am 88 4 — 6 ch 257 SLA 1976; am § 30 ch 85 SLA 1979;
am §8 25, 26, 88 ch 152 SLA 1984)

Cross refcrt 'ees. —For provision re-  ofagricultural land in a manner inconsis-
stricting the sale, lease or other disposal  tent with this section, see AS 38.05.321.

NOTES TO DECISIONS

Quoted in State v. Weidner. 684 P.2d
103 (Alaska 1984).
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preference between conflicting applicants for the same lease site on
the basis of qualifications, the director shall select between the appli-
cants by lot. An aggrieved applicant may appeal to the commissioner
within five days for a review of the director's determination.

(c) A lease for set net fishing may be issued for any period not
exceeding 10 years. If the commissioner determines that the land is
not being utilized for the purpose for which the lease is issued, the
lease may be declared void. The director shall establish a reasonable
rental for the lease, equal to the administrative costs involved in
processing the leasehold applications.

(d) Subleasing and renewals of leases are governed by AS 38.05.095
and 38.05.102.

(e) The lease of submerged land conveys no interest in the water
above the land or in the fish in the water. (§ 2 ch 93 SLA 1963; am
§99 ch 6 SLA 1984)

Opinions of attorney general. —This This section can be amended to limit
section, which authorizes shore fisher,” the issuance of state lidelands leases for
leases, does not create an exclusive right  fisheries development to residents of
of fishery an.’ therefore is not unconstitu-  Alaska. 1983 Op. Att'y Gen. No. 03
tional under 8 15, art. VIII, of the state
constitution. 1983 Op. Att'y Gen. No. 03.

Sec. 38.05.083. Aquatic farming and hatchery site leases,
(a) The commissioner may offer to the public for lease a site that has
been developed for aquatic farming or related hatchery operations
under a permit issued under AS 38.05.856. Before offering the site to
the public, the commissioner shall offer the site to the permittee.

(b) A site shall be leased under this section for not less than the
appraised fair market value of the lease. The value of the lease shall
be reappraised every five years.

(c) A lease under this section may be assigned, but if the assignee
changes the use of the site the lease reverts tc the state.

(d) Before entering into s lease under this section, the commis-
sioner shall require the lessee to post a performance bond or provide
other security to cover the costs to the department of restoring the
Ilegelgge)d site in the event the lessee abandons the site, (8 13 ch 145 SLA

Cross references. — For applicability 8 18, ch. 145, S’ A 1988 in the Temporary
lo persons operating an aquatic farm or  and Special Acts.
related hatchery on June 9, 1988, see

Sec. 38.05.085. Term of lease, (a) The lease shall provide that

(1)  forthe initial 25-year period of the lease, the lessee shall pay the

state a fixed base annual rent to be agreed upon by the parties in
compliance with the provisions of this chapter;
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would bring in the open market with the same conditions of lease as
offered by the state. (§ 3 artV ch 169 SLA 1959; § 11 ch 61 SLA 1960;
§ 4ch 74 SLA 1961; am 8 9 ch 138 SLA 1977; am 88 8, 9 ch 182 SLA

1978)

Ravisor’s notes. — Subsection (g) of
this section was reorganized in 1984 to
place the defined terms in alphabetical or-
der.

Opinions of attorney general. — The
lease conversion provisions enacted by
1977 legislation (88 12, 13, ch. .138, SLA
1977, as amended by § 21, ch. 182, SLA
1978) applied only to those leases entered
into under the substantive statutory pro-

visions which were amended by the 1977

legislation. Hence, substantive amend-

ments to AS 38.05 could not be applied to
a lease which was not authorized by the
leasing provisions of AS 38.05, but rather
by the leasing provisions of AS 38.35, and
the state was not estopped from challeng-
ing the validity of the terms of a wrong-
fully converted lease. December 10, 1985,
Op. Atty Gen

NOTES TO DECISIONS

Quoted in Alveska Ski Corp. v. Holds-
worth, 426 P.2d 1006 (Alaska 1967).

Sec. 38.05.087. Forest Service permittees’ leasing preference,
(a) Before offering to the public any land for lease which is subject to
a valid existing United States Forest Service permit in effect in a
state-selected area on the day before the area was tentatively ap-
proved for patent to the state, the director shall offer the land for
leasing to the permittee at not less than its fair appraised market
value before offering it to the general public.

(b) When not in conflict with this section, the provisions of AS
38.05.070 — 38.05.105 apply tc leases under this section. (§ 1 ch 26
SLA 1963; am § 3 ch 26 SLA 1979)

Sec. 38.05.090. Removal or reversion of improvements upon
termincf;on of leases, (a) Improvementiowned by a lessee on state
land sha', within 60 days after the termination of the lease, be re-
moved by the lessee if removal will not cause injury or damage to the
land. The director may extend the time for removing improvements in
cases where hardship is proven. The retiring lessee or permittee may,
with the consent of the director, sell improvements to the succeeding
lessee or permittee.

(b) If improvements or chattels, or both, having an appraised value
exceeding $10,000 as determined by the director are not removed
within the time allowed, the improvements or chattels or both shall,
upon notice to the lessee, be sold at public sale under the direction of
the director. The proceeds of sale inure to the lessee who placed the
improvements or chattels on the land after paying to the state all
rents due and expenses incurred in making the sale. If there are no
other bidders at the sale, the director may bid in the name ofthe state.
The bid money shall be taken from the fund to which the land belongs
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flease as > and the fund shall receive all money or other value subsequently
LA 1960, derived from the sale or leasing of the improvements or chattels, The
182 SLA state acquires all the rights that any other purchaser could acquire by

reason of the purchase. _ _
(c) If improvements or chattels, or both, having an appraised value

y the 19(717 of $10,000 or less, as determined by the director, are not removed
Y onliod 10 within the time allowed, they revert to the state and ahsolute title
ized by the vests in the state. The preference right lessees ofgrazing or forest land
, but rather may follow the provisions for removal of improvements upon termina-
38,35, and tion of the lease as authorized in the cancelled federal lease or permit.
fawrongg_ (d) Improvements of the lessee which have become fixtures of the
er 10, 1985, land shall be purchased by the subsequent purchaser or lessee of the

land if the improvements were authorized in the former lease or by
permit from the director. Ugon the termination of a lease, and at
additional times which may be necessary, the value of the authorized
fixtures remaining on the land shall be set by agreement between the
former lessee and the director or, if agreement cannot be reached, by
an independent appraisal made at cost to the former lessee.

ference. (e) A notice or offer by the state to sell or lease formerly leased land
ubjoct to shall state
"ect in a (1) the value of the authorized fixtures remaining on the land;
vely ap- (2) that the purchaser or lessee will be required, as a condition of
land for the sale or lease, to purchase the fixtures from the former lessee for an
market amount equal to the value specified. (8 4 art V ch 169 SLA 1959; § 12
s ch 61 SLA 1960; 8§ 5 ch 74 SLA 1961; am § L ch 140 SLA 1966)
s of A
1 ch 26 NOTES TO DECISIONS
Cited in Swindel v. Kelly, <19 P.2d 291
ts upon (Alaska 1972).
on state
€. be Ii]e- Collateral references 63A Am
e to the : . :
ents in A s, Public Lands § 25
tee may,
cceeding e Sec. 38.05.095. Subleases, (a) Except as provided in (b) of this
section, a lessee may sublease or assign the leased land or a portion of
ed value it if, after application to the director, the director issues a permit. The
removed director may issue a permit upon a finding that it is in the best inter-
th shall, ests of the state to do so.
ection of (b) A nonprofit organization that is exempted from pa?]/ing rent on
aced the state land under AS 38.05.810 may not sublease or assign the laud or
tate all a portion of it on which it has a lease. (§ 5 art V ch 169 SLA 1959; am
are no § 10 ch 182 SLA 1978, am § 29 ch 113 SLA 1981)
e state,
belongs
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mining lease may not be exercised until the lease has been filed for
record in the recording district where the land is located. (§ 4 art IX
ch 169 SLA 1959; am § 1ch 123 SLA 1961; am § 2 ch 108 SLA 1981,

am § 39 ch 152 SLA 1984; am 88 1, 10 ch 101 SLA 1989)

Revisor’s notes. — Minor word
changes related to the recording of docu-
ments were made in this section in 1988
under § 42, ch. 161, SLA 1988.

Effect of amendments. — The 1989
amendment, effective August 31.1989, re-
pealed subsection (b) and, in subsection
(c). rewrote the present first and second
sentences and made a grammatical
change.

Editor’s notes. — Section 11, ch. 101,
SLA 1989 provides that the 1989 amend-

NOTES TO

ments to (c) of this section "apply to min-
ing claims, leasehold locations, and min-
ing leases located before, on , or after Au-
gust 31, 1989.”

Opinions of attorney general. — Oth-
erwise valid locations of prospecting sites
or mining claims may be made on land
subject to an unexercised right of repur-
chase, and any subsequent repurchaser
would receive title encumbered by the
rights which attach to such locations. Jan-
uary 12, 1984, Op. Att'y Gen.

DECISIONS

Rents ana roynlties. — Because they P.2d 324 (Alaska 1987), cert, denied,

do not require -ents or royalties, the state 1J.S. , 108 S. Ct. 2013, 99 L. Ed. 2d
hardrock mineral leasing laws do not 699 (1988).
meet the leasing requirement of the State- Cited in Moore v. State, 553 P.2d 8

hood Act, 6(i). Trustees for Alaska v.  (Alaska 1976).
State, Dep't of Natural Resources, 736

Collateral references. — 54 Am. Jur. "Mine" as used in written instrument,
2d, Mines and Minerals, SS 97 to 101,120 92 ALR2d 868.
to 147.

58 C.J.S., Mines and Minerals, § 164 el
seq.

Sec. 38.05.207. Production license, (a) An application for a pro-
duction license shall be filed with the commissioner when a locator of
a mining claim under AS 38.05.195 or a lessee of a mining location
under AS 35.05.20-5 is prepared to produce minerals for sale in com-
mercial quantities. The application shall state under oath the location
of the land and ownership of the mineral deposits involved in the
mining operation and the date production began or is expected to
begin. Upon receipt of an application, the commissioner shall publish
in a paper of general circulation in the area of the location notice of
the application and notice that a production license will be issued. The
notice may be combined with notices of other applications either in
the same general area or statewide. Pending completion of this public
notice requirement and issuance of the production license, 'he locator
or lessee has the right to produce minerals from the property.

(b) If the commissioner determines under AS 38.05.185(b) that a
locator or lessee has complied as nearly as possible under the circum-
stances of the case with the provisions of AS 38.05.185 — 38.05.275
and that no conflicting rights are asserted by any other person, the
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commissioner shall issue a transferable production license for mineral
extraction. If conflicting nﬂhts are asserted the commissioner may

resolve the conflict. (8 2 ¢

Cross references. — For purpose and
legislative finding, see § 1, ch. 87, SLA
1982, in the Temporary and Special Acts
and Resolves.

Opinions of attorney general. — The
production license requirement of this sec-

87 SLA 19821

tion apply to riverbeds that the stnte
claims to own under § G(m) of the State-
hood Act as well as to lands tentatively
approved to the state under § 6(a) and (b)
of the Statehood Act. June 10, .'982, Op.
Att'y Gen.

Sec. 38.05.210. Annuallabor, (a) Laborshall be performed or im-
provements made annually on or for the benefit or development of
each mining claim, leasehold location, and mining lease on state land
except that where adjacent claims, leasehold locations, or mining
leases are held in common, the expenditure may be made on any one
claim, leasehold location, or mining lease. The commissioner shall
establish the date of the commencement of the year during which the
labor or improvements are to be performed. Labor shall be performed
at the annual rate of $100 per claim or leasehold location, and $100
for each partial or whole 40 acres of each mining lease. [f more work is
performed than is required by this section to be performed in any one
year, the excess value may be applied against labor required to be
done during the subsequent year or years, for as many as four years.
Instead of performing annual labor, the holder of a claim, leasehold
location, or mining lease may make a cash payment to the state equal
to the value of the labor required by this subsection.

(b) During the year in which annual labor is required or within 90
days after the close of that year, the owner of the mining claim, lease-
hold location, or n ining lease, or some other person having knowledge
of the facts shall record with the recorder of the district in w'hich the
claim, leasehold location, or mining lease is located a signed state-
ment setting out the information, as may be required by the commis-
sioner, concerning the annual labor ofthe preceding year, any labor in
excess of that required for the preceding year, and any payment of
cash instead of annual labor. The statement, properly recorded, is
prima facie evidence ofthe performance of the labor. The failure ofone
of several co-owners to contribute the proportion of the expenditures
required for annual labor from the co-owner shall be treated in accor-
dance with AS 38.05.215 — 38.05.235.

(c) The statement ofannual labor required in (b) of this section may
be amended within two years of the date by which the annual labor
statement was required to be recorded. An amended statement shall
be recorded for record in the same manner as the original statement.
Additional labor claimed in an amended statement may not be applied
against labor requir'd to be done during a subsequent year.
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Number of Years  Rental fAmount Per Rental Amount \évu”etr:rggféf

_ 2 Acre for Mining for Each Minin al
35°05-C s P Rated Leases Claim o Leasehol expendit
Location forfeited 1

11 — or more 82,50 100 ACLA i

(b) A claim, leasehold location, or mining lease located on or before
August 31,1989 is considered to have been first located on August 31, Scope ol
1989 for purposes of determining the amount of rental under this for purpose
section. the delinqu

(c) The rental for each year shall be credited against the production each operat
rpyalty under AS 38.05.212 as it accrues for that year. Sec. 3f
( (dTjhe rental established under this section shall be revised each vits ('a)
ICyears by the commissioner based on the consumer price index for '

; : ; P! after the
Anchorage and published in regulations by the commissioner. (§ 4 ch 38.05 215

Cross references. — For due date of SLA 1989 in the Temporary and Special located a
first payment under this section and other  Acts. (1) an
transitional provisions, see § 11, ch. 101, place and

was madi

Sec. 38.05.212. Production royalty, (a) In exchange for and to affidavit
ﬁreserve the right to extract and possess the minerals produced, the giving th

older of a mining claim, leasehold location, or mining lease, includ- during w
ing @ mining lease under AS 38.05.250, shall pay a royalty on all (2) an
minerals produced from land subject to the claim, leasehold location, that neit
or mining lease during each calendar year. delinquer

Ib) The production royalty is three percent of net income as deter- quent's p
mined under AS 43.65. ments.

(c)  The commissioner shall adopt regulations to implement this sec- (b) The
tion and to provide for combined reporting and paying of production prima fat
royalties for mining operations that include more than one mining 1949)
claim, leasehold location, or mining lease. (8 4 ch 101 SLA 1989) .

Revisor”

— ; ; changes rel

e aronaoue e of | SLA 1988 in the Temporary and Spcial
transitional provisions, see § 11, ch. 101,

Sec. 38.05.215. Notice to co-owners to contribute to cost of Cited in
annual labororimprovements and forfeiture for failure to con- 156 (Alaski
tribute. If one of several co-owners fails to contribute the proportion
of the expenditures required for annual labor from the co-owner, the Sec. 3f
co-owners who have performed the labor or made the improvements person w)
may, at the expiration of the annual labor year, give the delinquent, under a ¢
co-owner personal notice in writing, or notice by publication in the other Her
newspaper published nearest the claim for at least once a week for 90 go upon t

days. If at the expiration of 90 days after the service of the notice in annual la
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revocation of a permit or easement of land, the director shall give
preference to that use of the land which will be of greatest economic
benefit to the state and the development of its resources. However,
first preference shall be granted to the upland owner for the use of a
tract of tideland, or tideland and contiguous submerged land, which is
seaward of the upland property of the upland owner and which is
needed by the upland owner for any of the purposes for which the use
may be granted. '

(b) The fee charged for a right-of-way approved under (a) of this
section shall be waived by the commissioner ifthe right-of-way is for a
transmission or distribution line established by a nonprofit coo,oera-
tive association organized under AS 10.25 for the purpose ofsupplying
electric energy and power, or telephone service, to its members, and
the waiver is considered by the commissioner to be in the best inter-
ests of the state. (§ 7 art 11l ch 169 SLA 1959: am { 7 ch 61 SLA 1960;
am 8§ 4 ch 72 SLA 1972; am § 28 ch 3 FSSLA 1973; am § 13 ch 257
SLA 1976; am 8 1. 2 ch 25 SLA 1979)

Itevisor’s notes. — Formerly AS terminated given a permittee’s death and
38.05.330. Renumbered in 1984. his earlier unauthorized attempt to trans-

Opinions of attorney general. — A fer it. December 15, 1983, Op. Attv Gen.
special land use permit may be revoked or

NOTES TO DECISIONS

Quoted in Swindel v. Kelly. 499 P.2d Cited m Chevron US.A. Inc. wv.
291 (Alaska 1972). LeReschc, 663 P.2d 923 (Alaska 1983).

Collateral references. — 63A Am.
Jur. 2d, Public Lands, 88 31 to 35.

Sec. 38.05.855. Identification of sites for aquatic farms and
hatcheries, (a) The commissioner shall identify districts in the state
within which sites may be selected for the establishment and opera-
tion ofaquatic farms and related hatcheries required to have a permit
under AS 16.40.100.

(b) The commissioner shall schedule at least one 60-day period each
year during which a person may submit an application that identifies
a site in a district for which the person wishes to be issued a permit
under AS 38.05.856.

(c) Based on applications received under (b) of this section, and
after consultation with the commissioner of fish and game and the
commissioner of environmental conservation, the commissioner shall
make a preliminary written finding under AS 38.05.035(e) that pro-
poses sites in each district for which permits may be issued under AS
38.05.856.
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(d)  After notice is given under AS 38.05.945 and a hearing is held
under AS 38.05.946(b), the commissioner shall issue a final written
finding under AS 38.05.035(e) that identifies sites in each district for
which permits shall be issued under AS 38.05.856 and that specifies
conditions and limitations for the development of each site. (§ 14 ch
145 SLA 1988)

Sec. 38.05.856. Tideland and land use permits for aquatic
farming, (a) The commissioner may issue a tideland or land use per-
mit for the establishment and operation of an aquatic farm and re-
lated hatchery operations. A permit under this section is valid for
three years after the date of issuance. The permit may not be trans-
ferred.

(b) Before renewing a permit under this section, the commissioner
shall allow interested persons to submit written or oral testimony
concerning the renewal to the commissioner within 30 days after the
date of the notice. The commissioner may hold a hearing to take testi-
mony.

(c) Before issuing or renewing a permit under this section, the com-
missioner shall consider all relevant testimony submitted under this
section or AS 38.05.946(b). The commissioner may deny the applica-
tion for issuance or renewal for good cause, but shall provide the
applicant with written findings that explain the reason for the denial.

(d) Before issuing or renewing a permit under this section, the com-
missioner shall require the permittee to post a performance bond or
provide other security to cover the costs to the department ofrestoring
the permitted site in the event the permittee abandons the site.

(e) The commissioner shall adopt regulations establishing criteria
for the appro/al or denial of permits under this section and for limit-
ing the number of sites for which permits may be issued in an area in
order to Frotect the environment and natural resources of the area.
The regulations must provide for the consideration ofupland manage-
ment policies and whether the proposed use of a site is compatible
with the traditional and existing uses of the area in which the site is
located. (8 14 ch 145 SLA 1988)

Cross references. — For applicability
to persons operating an aquatic farm or
related hatchery on June 9, 1988, see
§ 18, ch. 145, SLA 1988 in the Temporary
and Special Acts.

Opinions of attorney general. — The
Department of Natural Resources should
adopt regulations under this section and
AS 41.21 if appropriate, separately or in
combination, before beginning the appli-

cation process for siting and aquatic farm-

ing permits, and should treat those per-
mits as disposal of land with the atten-

dant statutory requirements. When com-
patible with the statutory purposes of a
park, an aquatic farming permit for a
park must be revocable at will, and no
leases should be authorized there. Sep-
tember 13, 1988, Op. Atty Gen.

The Department of Natural Resources
has the discretion to reasonably interpret
§ 18, ch. 145, SLA 1988, and decide which
categories of individuals had been "law-
fully operating” an aquatic farm on the
effective date of the legislation, which in-
dividuals are permitted to continue oper-
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Sec. 38.05.945. Notice, (a) This section establishes the require-

ments for notice given by the department for the following actions:

(1) classification or reclassification of state land under AS
38.05.300 and the closing ofland to mineral leasing or entry under AS
38.05.185;

(2) zoning of land under applicable law;

(3) a decision under AS 38.05.035(e) regarding the sale, lease, or
disposal of an interest in state land or resources

(4) a competitive disposal of an interest in state land or resources
after final decision under AS 38.05.035(e);

(5) a public hearing under AS 38.05.856(h)

(6) a preliminary finding under AS 38.05.035(e) and 38.05.855(c)
concerning sites for aquatic farms and related hatcheries.

(b) Notice ofone or more actions described in (a) of this section shall
be given at least 30 days before the action by publication in newspa-
pers of statewide circulation and in newspapers of general circulation
In the vicinity of the proposed action and one or more of the following
methods:

(1) publication through public service announcements on the elec-
tronic media serving the area affected by the action;

(2) posting in a conspicuous location in the vicinity of the action;

(3) notification of parties known or likely to be affected by the ac-
tion; or

(4) another method calculated to reach affected persons. A notice
shall contain sufficient information in commonly understood terms to
inform the public ofthe nature ofthe action and the opportunity of the
public to comment on the action.

(c) Notice at least 30 days before action under (a) of this section
shall also be given to the following:

(1) to a municipality if the land is within the boundaries of the
municipality, to a coordinating bhody established by community coun-
cils in a municipality if the coordinating body or a community council
within the area served by a coordinating body requests notice in writ-
ing: if there is no coordinating body within the municipality, notice
shall be provided to each community council established by the char-
ter or ordinance of the municipality if the land is located within the
boundaries of the municipality and if the community council requests
notice in writing;

(2) to a regional corporation if the boundaries of the corporation as
established by sec. 7(a) of the Alaska Native Claims Settlement Act
encompass the land and the land is outside a municipality

(3) to a village corporation organized under sec. 8(a) of the Alaska
Native Claims Settlement Act if the land is within 25 miles of the
village for which the corporation was established and the land is lo-
cated outside a municipality;
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(4) to the postmaster of a permanent settlement of more than 25
persons located within 25 miles of the land if the land is located out-
side a municipality, with a request that the notice be posted in a
conspicuous location;

(5) to a nonprofit community organization or a governing body that
has rec uested notification in writing and provided a map of its bound-
aries, if the land is within the boundaries.

(d) Notice at least 30 days before action under (a)(5) or (6) of this
section shall be given to appropriate

(1) regional fish and game councils established under AS 16.05.260;

and
(2) coastal resource service areas organized under AS 46.40.110 —

46.40.210,

(e) Notice is not re(iuired under this section for a permit or other
authorization revocable by the department.

(f) The provisions of this section do not apply to a lease issued under
AS 38.05.205.

(g) The provisions of this section do not apply to a production li-
cense issued under AS 38.05.207.

(h) Failure to give notice under this section to a community council,
a coordinating body established by community council, or an organiza-
tion listed in (c)(5) of this section does not constitute a legal basis for
invalidation or delay of the action. (8 10 art 11 ch 169 SLA 1959; am
§8ch6l SLA 1960;am § 2 ch 74 SLA 1961; ami) 3 ch 117 SLA 1976;
am § 14 ch 257 SLA 1976; am 8§ 39, 40 ch 85 SLA 1979; am § 4 ch
108 SLA 1981;am § 36 ch 113 SLA 1981;am § 3 ch 87 SLA 1982; am
88 44 — 46 ch 152 SLA 1984: am 88 6, 7 ch 100 SLA 1988: am §§ 15,
16 ch 145 SLA 1988; am § 5 ch 124 SLA 1990)

Effect of amendments. — The 1990 thermal leasing under AS 38.05.181" from
amendment deleted "Except for oil and the beginning of subsection (c).
gas leasing under AS 38.05.180 and geo-

NOTES TO DECISIONS

Quoted in Trustees for Alaska v. State,
Dep't of Natural Resources, 795 P.2d 805
(Alaska 1990).

Sec. 38.05.965. Definitions. In this chapter, unless the context
otherwise requires,

(1) "acquired land" means land belonging to the state including
tide, submerged and shoreland which has been obtained by escheat,
purchase, or any means other than by general land grant;

(2) "agricultural land” means land chiefly valuable for agricultural
purposes;

E3; "commissioner” means the commissioner of natural resources;

4) "department” means the Department of Natural Resources;
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curs as a consequence of unitization since
such extension is a measure to enhance
the feasibility of unitizea operation, not a

NOTES TO

Chapter enacted pursuant to Alaska
Const., art. VIII, § 10. — Pursuant to
Alaska Const., art. VIII, § 10, the legisla-
ture enacted the Alaska Land Act, the
provisions of which are now found in AS
30.05.005 through  38.05.370 (now
38.05.990). Moore v. State, 553 P.2d 8
(Alaska 1976).

The supreme court is unwilling to
hold that notice is purely a matter of
agency regulation under this chapter,
especially in light of the constitutional
concern with notice expressed in Alaska

disposal action. November 25, 1977, Op.
Att'y Gen.

DECISIONS

Const., art. VIII, S 10. Moore v. State, 553
P.2d 8 (Alaska 1976).

Insufficient notice. — Where the last
publication in a newspaper was less than
a week prior to the sale, there was not
sufficient notice pursuant to this section.
Moore v. State, 553 P.2d 8 (Alaska 1976).

When newspaper is one of general
circulation. — A newspaper which con-
tains news of general interest to the com-
munity and renches a diverse readership
is one of general circulation. Moore V.
State, 553 P.2d 8 (Alaska 1976).

Sec. 38.05.946, Hearings, (a) A municipality or a corporation en-

titled to receive notice under AS 38.05.945(c) may hold a hearing
within 30 days after receipt of the notice. If a hearing is held, the
commissioner shall attend the hearing. The commissioner has discre-
tion to hold a public hearin?.

(b) The commissioner shall hold a public hearing in each district
identified under AS 38.05.855 within 30 days after giving notice of a
preliminary finding under AS 38.05.035(e) and 38.05.855(c) concern-
Ing sites for aquatic farms and related hatcheries. (8 36 ch 113 SLA
1981; am § 17 ch 145 SLA 1988)

Revisor's notes. — Enacted as AS Effect of amendments. — The 1988
38.05.345(d) and renumbered as AS amendment, effective June 9, 1988, added
38.05.346 in 1981. Renumbered again in  subsection (b).

1984.

Sec. 38.05.950. Interference with bidding prohibited; penal-
ties. A person who bargains, contracts, or agrees, or attempts to bar-
gain, contract, or agree with another that the other may not bid freely
upon or purchase any parcel of land of the state offered at public sale;
or by intimidation, combination, or unfair management, hinders, pre-
vents, or attempts to hinder or prevent, a person from hidding upon or
purchasing a tractofland offered for sale is punishable by a fine ofnot
more than $1,000 or by imprisonment for not more than one year, or
by both. (§ 3 (e) art X1l ch 169 SLA 1959; added by § 22 ch 61 SLA

1960)

Revisor's notes. — Formerly AS
38.05.355. Renumbered in 1984.
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b) Nothing in this chapter prohibits a homestead entry permit
holder from residing in a temporary dwelling on the homestead before
erection of the permanent dwelling.

(c) The commissioner may reserve or exclude from a patent ease-

ments or rights-of-way for roads, trails, trap lines, public access ways,
utility corridurs, and transportation facilities.

Qd)  patent to homestead entry land not purchased under AS
38739.090 shall provide that, the land may not be subdivided before

37 Ctf 060 flv™ ears a”er the issuance of patent,

(XenA patentto homestead entry land purchased under AS 38.09.090
shall contain the following conditions:

(1) the land may not be sold, leased, or otherwise conveyed until at
least five years after the date that the patent is issued except under
the provisions of AS 38.09.030(c); and

(2) the land may not be subdivided before ten years after the issu-
ance of patent. (§ 1 ch 103 SLA 1983; am § 53 ch 152 SLA 1984; am
§ 15 ch 75 SLA. 1987; am § 6 ch 123 SLA 1988)

Effect of amendments. — The 1987
amendment in subsection (a) in para-
graph (2) substituted "five” for "two" and
deleted "or under AS 38.09.0a0(b)” at the
end of the paragraph, inserted "not de-
scribed by aliquot parts or as a lot of
record” in paragraph (4) and substituted

NOTES TO

"cropland” for "land having class Il or 111"
in paragraph (5).

The 1988 amendment, effective June 9,
1988, rewrote paragraph (a)(2), which
read "completes an approved survey ofthe
land within five years after the issuance
of the permit.”

DECISIONS

Applied in Alaska Survival v. State,
Dep’t of Natural Resources, 723 P.2d 1281
(Alaska 1986).

Sec. 38.09.060. Marking boundaries. If it is impractical to brush
the boundaries of a homestead entry, an applicant shall flag the
boundaries. (8 1 ch 103 SLA 1983)

Sec. 38.09.070. Priority of applications. The commissioner shall
issue a homestead entry permit to the first applicant for land to com-
ply with AS 38.09.020(b§. (8 1 ch 103 SLA 1983)

Sec. 38.09.080. Land within municipalities, (a) If a municipal-
ity has filed a selection of state iand under AS 29.65 or former AS
29.18.201 — 29,18.213 with the commissioner, the state land selected
may not be designated for homestead entry; if the commissioner deter-
mines that land selected by a municipality is not available for patent
to the municipality under AS 29.65 or fox-mer AS 29.18.201 —
29.18.213, the state land is available for designation by the commis-
sioner for homestead entry under AS 38.09.010.
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38.05.082(b)

Eff. § 3 takes
effect 1/1/97;
remainder of
Act takes ef-
fect 6/12/91

1991 SLA C.i. 27

Chapter 27

(he applicant to udliu the location to its maximum potential, and other factors relevant to the
equitable assignment of the disputed area. If the director cannot determine a preference between
conflicting applicants for the same lease site on the basis of qualifications, the director shall
select beiween the applicants by lot. An aggrieved applicant may appeal to the commissioner
within JO |FI'VHJ days for a review of the director's determination.

« sec. 3. AS 38.05.082(b) is amended to read:

(by The director may classify land as subject to leases for fisheries development, and (IN
AN AREA OR REGION OF THE STATE FOR WHICH A LAND USE PLAN HAS NOT
BEEN ADOPTED UNDER AS 38.04.065. THE DIRECTOR MAY CLASSIFY L.ND FOR
LEASE UNDER THIS SECTION AFTER NOTICE UNDER AS 38.05.945. THE DIRECTOR
SIALLI publicly invite applications for lease of the selected areas. Each application shall be
accompanied by an affidavit to the effect that the applicant presently intends to personally utilize
the leased area for fishing purposes the following season. If two or moie applications arc
received for the same shore ¢ I. the director shal award the lease to the most qualified
applicant. In determining the qualifications of applicants, the director shall consider the length
of lime during which the applicant has been engaged in set netting, the proximity of the past
fishing sites of the applicant to the land to be leased, the present ability of the applicant lo utilize
the location to its maximum potential, and oilier factors relevant to the equitable assignment of
the disputed area. If the director cannot determine a preference beiween conflicting applicants
for the same lease site on the basis of qualifications, the director shall select between the
applicants by lot. An aggrieved applicant may rppeal to the commissioner within 30 days for
areview of the director's determinaDon.

*Sec. 4. COMPLETION OF LAND USE PLANS  The commissioner of natural resources is directed
to adopt a land use plan under AS 38.04.065 b; ianuary |, 1997, for an area or region of the slate
containing ticeland having shore fisheries development acuvities for which a land use plan has not
already been adopted.

+ Sec. S. Section 3 of this Act laics effect January |, 1997.

+ Sec. 6. Except for sec. 3 of this Act, this Act takes effect immediately under AS 01.10.070(c).
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(3) certify that he has not previously leased a remote parcel from the
state within eight years immediately preceding the date of staking a
remote parcel. (§ 1ch 157 SLA 1968;am § Lch 18 SLA 1973; am § 31
ch 85 SLA 1979; AS 38.05.078(g), (h); am §§ 22 — 25.28,45 ch 113 SLA

1981)

Revisor’s notes. — Subsection (i) of
this section, as enacted, was designated as
subsection (g) and was redesignated by the
revisor of statutes under AS 01.05.031.

In the first sentence of subsection tc), the
words "under (i)” were substituted for
"under (g)" by the revisor of statutes pur-
suant to AS 01.05.031.

Effect of amendments. — The 1979
amendment rewrote this section.

The 1981 amendment so changed this
section as to make a detailed comparison
impracticable. Among other changes, the
amendment rewrote subsection (a),
repealed subsection (b)(2) which read "the
maximum amount ofland in a remote par-
cel that may be used for residential
purposes,” and added subsection (d)(4) and
subsections (g), (h) and (i>.

Editor’s notes. — As to designation of
land for disposal under the open-to-entry
program and assessment of supply and
demand under such program, sec 88 1and
2, ch. 181, SLA 1978, in the 1978 Tempo-
rary and Special Acts and Resolves.

Subsections (g) and (h) of this section
were originaPy enacted as AS 38.05.078
(9) and (h) and were transferred by the
revisor of statutes pursuant to AS
01.05.031.

Section 46, ch. 113, SLA 1981 provides:
"A person who selected a remote parcel or
acquired a right to select a remote parcel
before July 1, 1981, is entitled to convert
his remote parcel lease agreement to a new
lease agreement that contains terms and
conditions consistent with AS 38.05.077(a)
and (d), 38.05.078(a) and (c) and the repeal
of AS 38.05.078(b) enacted in secs. 22, 24,
26, 27, and 45 of this Act. The director of
the division of lands, Department of Nat-
ural Resources, shall prepare and distrib-
ute new lease forms to persons described in
this section. The director shall apply rent
paid in excess of the rental established in
AS 38.05.077(d)(3) enacted in sec. 24 of
this Act to rental payments coming due
after July 1, 1981, or to the purchase of a
remote parcel after July 1, 1981."

Section 49, ch. 113, SLA 1981, provides:
"The commissioner of natural resources
may disallow a municipal selection of
mental health lands allowed under sec.
1(b), ch. 181, SLA 1978 if the commis-
sion'.. determines that the municipality is
njt complying with land disposal require-
ments in chapter 181, SLA 1978.”

Sec. 38.05.078. Purchase ofland inaremaote parcel, (a) A lessee
ofa remote parcel may purchase the land if, before expiration of the
lease or a renewal of the lease, he surveys the land.

(b) Repealed by § 45 ch 113 SLA 1981

(c) Upon payment to the commissioner of an amount equal to five
percent of the fair market value, a lessee of a remote parcel may pur-
chase land in a remote parcel area under the terms specified in AS
38.05.065. The purchase price shall be the fair market value of the
remote parcel as determined by the commissioner at the time of lease.

(d) In addition to the terms specified in AS 38.05.065(b), a contract
ofsale for land in a remote parcel shall contain the following condi-

tions: .
(13 the land may not be sold, leased, or otherwise conveyed before 10
%ears_ after the date that the contract ofsale is signed by the purchaser,
ut title to the land may uevolve by testate or intestate succession; and
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(2)  theland may not be subdivided before 10 years after the date that
the contract of sale is signed.

(e) Ifapurchaserofland described in (a) and (b) of this section fails
to comply with the conditions in the contract of sale required by (d) of
this section, the contract of sale is void and the purchaser forfeits all
rights in and title to the land. The commissioner shall request the
attorney general to bring an action to eject the purchaser from the land
and to declare the right of reentry of the state.

(f) In this section, "habitable dwelling” means a single-family dwell-
ing, together with fixtures and facilities, including sanitary facilities
required or customary in the vicinity of the land, and does not include
a'mobile home unless it is placed on a permanent foundation. (§ 32 ch
85 SLA 1979; am 88§ 26, 27, 45 ch 113 SLA 1981)

tent with AS 38.05.077(a) and Id),
38.03.078(a) and (c) and the repeal of AS

838.05.079

A laska Statutes Supplement

Effect of amendments. — The 1981
amendment rewrote subsections (a) and

(c). The amendment also repealed subsec-
tion (b' which provided for purchase of
land in remote parcels by lessees and for
the adoption ofregulations by the commis-
sioner.

Editor's notes. — Section 46, ch. 113,
SLA 1981 provides: "A person who selected
a remote parcel or acquired a right to
select a remote parcel before July 1, 1981,
is entitled to convert his remote parcel
lease agreement to a new lease agreement
that contains terms and conditions consis-

Sec. 38.05.079. Remote cabin

38.05.078(b) enacted in secs. 22, 24, 26, 27,
and 45 of this Act. The director of the divi-
sion of land, Department of Natural
Resources, shall prepare and distribute
new lease forms to persons described in
this section. The director shall apply rent
paid in access of the rental established in
AS 38.05.077(d)(3) enacted in sec. 24 of
this Act to rental payments coming due
after July 1, 1981, or to the purchase of a
remote parcel after July 1, 1981."

permit, (a) After Septemlor 1,

1980, the commissioner may issue a permit for the use of remote state
land in a municipality for a cabin site if the land is classified for that
purpose under AS 38.05.047(a)(5)(B). After September 1, 1981, the
commissioner may issue a permit for the use of remote state land
outside a municipality for a cabin site if the land is classified for that
purpose under the procedures required by AS 38.05.300 and 38.05.305.

(b) The fee for a remote cabin permit is $100 a year. The commis-
sioner shall establish regulations which specify the application proce-
dures for and the terms and conditions of a remote cabin permit. A
permit must be for a term of not less than 25 years, and may be
assigned by the original permittee during the term of the permit.

(c) A remote cabin permit may be terminated by the commissioner
before the expiration ofthe term ofthe permit ifa permittee fails to use
the land under permit in the manner required by the terms of the
permit. After termination of a remote cauin permit, improvements or
personal property on the land subject to the permit shall be managed
In the same manner as required by AS 38.05.090.

(d) If land subject to a remote cabin permit is offered for sale or
Iong-term lease, the commissioner shall first offer to sell or lease the
land to the permittee or his assigns. The land shall be sold for its fair
market value. (8 32 ch 85 SLA 1979)
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* Tgese rovisionﬁ wpwd %IV? DNR ¢ tra?rdin(?r}/ I%titudﬁ in determining and even
Pre ICt_I,ngfGSI ealth, employment levels and timoer valugs while removing from |
he decision-making process, the’'wisdom of local residents and the concerns of the public

which owns and uses these resources.

* SaIvaogSE sales would create a loophole allowing large scale, negotiated timber sales
of Up t0'25 Years to occur in areas such as the Kenai Peninsula - all exempt from the
planning pracess required in other timber sales,

OUnHer current Title 38 requlations, DNR can complete the timber sale process in
less than 2 years. Salvaqe sales should be unnecessary if DNR efficiently and
competently plannned sales under existing law.

W. Dunne
3/19/94
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'$V, P.0. Box 22151  Juneau, Alaska “*9B()2 Fax: 907-463-3312

HB 515/ SB 339: Changes tp Title 38,
Management of’3 fate hang anc? gesources

HB 515 and SB 339 amend or repeal a broad spectrum of Title 38, the body of statute
which determines how Alaska’s natural resources are managed. These bills are very
complex, proposing chan%es in the state’s management of lands, waters, forests, mineral
deposits, gas and oil. While many of the revisions proposed are simple “housekeeping”
measures attempting to increase efficiency and eliminate re_dundancy, other revisions may
substantially reduce Publlc involvement and cause adverse impacts to our natural
resources as well as to recreational and subsistence activities on state lands and waters.
me ﬁ\dmmlstratlon has stated that this bill will potentially impact every resident of

aska.

AEL has little or no objection to the majority of proposed changes to Title 38. We agree
with the administration that certar provisions in' Tide 38 are outmoded and that some
w)datmg IS re |r[e inordertocr.. Ia/wnhF'urtdemsmnﬂand constitutional issues,
o(yvev [ W% eel that other r0VI|I ns wilf cause great harm to our environment
and need to be addressed separately.

Section 20 of HB 515/SB 339 would allow DNR to offer “salvage sales” of timber that it
has determined will iose economic value due to insects, disease or fire within two years.

Section 21 would give DNR the power to negotiate timber sales in areas where certain
conditions exist or will exist within two years. These conditions include high levels of
unemployment or timber which will lose its economic value due to insects, disease or

fire.
AEL opposes Sections 20 and 21 of HB 515/SB 339:

* 54 va?ne timber sal?s as proposed wauld b? exemPt from existing size limits, public
Involvement, and retorestation Provisions o state law. Consideration would only he
given to the economic value of timber while other economic values such as subsistence,
recreation, fish and wildlife and other forest products would be ignored.

*Man lflolo Ists and forest ﬁcol%;lsts belle\éﬁ.}heht %J.rest Insect epidemics are often
self-requlatin ana can actually Improve wildlite habitat. Records indicate that bark
beetle outbreaks in Alaska have occurred regularly over the past 70 years, without undue
effects to overall forest herlth. However, forest héalth problems are often associated with
poor Iogdglng practices, road building and seismic line activities. As DNR acknowledges,
cutting down the forest does not solve forest health problems.

OVER

ALASKA fENHK fO) Mil fNVIKONMCNI « ALASKA CHAINIS', SIFKKA CLUII + ALASKA fKIfNDS Or Hit (Alfit
ANCMOVAC.C AUDUHON .OntlY « AKCIIC AUDI lOM SOCILLY « U | AN AIK (O ALIIION « DxNAII till/LNV <OUNCIL
DCNAII tiKOUI". SIIKKA t'.UH + IUNtAU AUDUIION SOCItlY * I'NIAU CKOUI*, SILKKA L'LUIi
KAC11fMAK HAY IONSCKVAIHIN SOCII 1Y « KINAI I'NINSUIA AUDUItON MKItIS « KNIK CANOtKS AM) KAYAKIKS
KNIK GROUP, SILKKA CIUli » hQUIV AUUUIIL N bOF ILIY « YNN CANAL COKSCKVAION « NUKIiliKN ALASKA I.NVIKONMINIAI C(NICK .
PKINCL WILLIAM SOUND CCNSLKVAIION AILIANCI * .IIKA CONSLKVAIION SOCItlY « SOUIIIfASI ALASKA CONSCKVAIK *N COUNCII + ONOASS .ONSCKVATJON fitX'ILT"Y
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Alaska Forest Association, Inc.
111 STEDMAN SUITE 200

f KETCHIKAN, ALASKA 91)801-0609
Phona 907-225-0114
| | FAX 007-225-6920

POSITION OF ALASKA FOREST ASSOCIATION
IN SUPPORT OF THOSE SECTIONS RELATING
TO FOREST MANAGEMENT IN HB 515 t, sB 339

MARCH 15, 1994

afa Is in Bupport of Sections 20 and 21 relating to HB 515.
We believe these provisions will be beneficial in the long
term sustainable management of our forests.

Periodically, forest health situations dramatically impact
our forests. This is currently being ejchibited on the Xenai
Peninsula and the spruae bark beetle infestation. This
situation will eventually destroy the health of the forest if
it goes unchecked.

Section 20 of HB 515 and SB 339 would provide the Division of
Forestry with the tools to quickly respond to forest health
problems. This provision would allow, in times of emergency,
for the Department of Forestry to move expediently to check
insect or disease outbreaks. The current situation where only
sales Dbelow 500 mmbf can be negotiated and where a timber
sale must appear two years In a row as part of the five year
sale program before auction makes responsive forest health
management very difficult.

Timber Is a valuable commodity. The ourrent situation in the
Pacific Northwest and the vast timber resources of Alaska
will only make this more true.

Many of the communities of UJoutheaat Alaska lie in the heart
of Alaska®"s sustainable but. undeveloped timber resources.
Unfortunately, almost every one of these communities have
high levels of unemployment. Section 21 of this Bill would
help rectify this situation.

This section would especially help in responding to forest
health issues such as the beetle outbreak on the Kenai

Peninsula. Being able to quickly respond to ouch challenges
is essential in protecting wildlife, fisheries and economic
values.

AFA fully supports those Sections of HB 515 and SB 339
relating to forest management.

SERVING AIJVSKA'S FOREST INDUSTRY
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Hep. Bill Williams* chair
House Resources Committee
P.0.BoxV

Juncati,AK 9981!

Dear Rep. Williams:

The purpose ofthis letter is to express concern over the pro risiona of House Hill 515 relating to aquatic farming
and hatchery site leases.

While the Alaskan Shellfish Growers Association (ASGA) bisn't yet taken a position on this bill, the ineasuie is
neatly identical to legislation the organization Iras opposed i »the past. | [tave scheduled an ASGA board of
directors conference call to discuss the measure on April 4, 994, and | fully anticipate a similar outcome.

Our rationale for opposin? the proposed changes could be e {pressed by the axiom "ifit ain't broke, dont fix it
ASGA has worked very closely the agencies involved with t re aquatic farm iEermntlng pioccsr, and over the
course of the past five years we've been able to make a diffi ult process work.

Discussions with the Alaska Department of Natural Resoun es have tailed to reveal any real gain for the industry
from the proposed cimnges. In fact, we believe the eliminat on of the ﬁresent permitting program will
significantly slow down the issuance of new permits and wil severely hamper the continued development of our
embryonic industry.

DNR argues that the legislation will reduce program costs t y eliminating unnecessary mandatory public notice
and hearlngs, but the reality is that decreased public involve nent is far more likely to result in tar more costly

appeals and outright opposition to anr new aquatic form. Vre also have consistently pointed out to DNR that
administrative remedies are available for eliminating public llearings in every village where a farm is proposed.

Perhaps, DNR believes the proposal will lower administrati e costs by decreasing the number of applications
submitted. While this logic may be sound, we thought Gov ;mor Hickel and the Alaska Legislature was
comm'ted to economic development in rural Alaska.

Sincerely
Rel&ger Paltrier, president

c.c.  Gov. Walter J. Hicke)
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Dr. Robert Hrubcs, a PFF advisor, walks out a healthy green pine salvaged an the Sequoia

National Forest. PFF Photo

The author, Roy Keene, is aforestry
consultant and tireless monitor of
publicforest practices. He directs the
Eugene-based Public Fotestry Foun-
dation. an advocacy group which seeks
to renew publicforest management.

Yes, Iherc really is a foresl health
problem in the inland pine * id mixed
conifer forest of the western Pacific
states. There is also indication that we
will soon be facing similar forest health
problerrs in parts of the drier westside
forests. Degradation of once healthy
forests has been caused essentially by
poor stewardship. The most evident
aspedts of human mismanagement are:

sthe market driven high-grading of
the largest overstory trees such as pine
and larch;

«the suppression of natural fire, a
vital “resct-butten’ for nost inland
torest ecosysters,

«the destruction of long-term sail
productivity by heawy-handed site
pi 'paration and soil compaction from

overly frequent tractor logging;

sthe reduction of forest stand
density to below-minimum besd area
standards; ad

«the loss of riparian forest cover on
the watershed level.

The redl debate is not whether there
is afores| health problem The debete
is over how to respond to it and what
activities are proposed to relieve it. The
focus (and funded part) of our menage-
ment agencies’ current efforts to
restore forest health is now concen+
trated on one activity: salvage logging.
Historically, loo much logging hes
helped cause the forest health problem
Can nore logging cure the sick foresl?

The Meaning of Salvage

The word salvage is derived from an
old French word, solver, meaning to
rescue, save or to hedl asin the word
"salve." The Organic Act of 1897,
pessed six years after the establishment
of our National Forest system echoed
this concept when it permritted monal-

H
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ity-risk logging, "For the purpose of
presenving the living and growing
timber and promoting the younger
growth." Gifford Pinchot's early
forestry manual added shape to the
Organic Act by calling for "conserva-
tive lumbering to maintain and increase
the productivity and the capital value
of forest land: hanvest the yield nore
completely although less rapidly;
encourage and preserve the young
growth; and lend to keep out firec,
drawing from the forest the best retum
white protecting it." Had we folloned
the spirit of litis advice over the course
of the years, we might not haveeri
inland forest health problem today.

Borrowing from the definition of
salvege, the words and intent o f’he
Organic Act. and the terets of one r f
forest conservation's lathers, | would
suggest thet today’s salvage activities
mest, as a minimum, sone of these
well-proven historical standards:

mHorest hedlth salvage logging
should rescue, save, or hed the site, nat
impact it further,

mSavage activities should locus on
presenving living and growing limber
and promote younger growth, particu-
larty in shade-intolerant spedies.

*Salvage activities should maintain
a increase productivity as well as the
capital value of the stand.

*Salvage harvesting should be
efficient, yet nat loo rushed.

«Salvage activities should help
reduce fuel levels and fire hezards.

*Salvage activities should not druw
further from the forest without first
protecting it.

Salvage Gets Corrupted

Although salvage activitk sin our
public forests were fostered by
doctrines of prudent foresi manage-
ment. salvage forestry hes been
bestardized and subsidized to senve
spedid interests. Sir.ce the 1960s,
management agendes and the timber
industry heve focused salvage activities
on logging to produce budget and
profit windfalls. To facilitate continu-
ing windfalls, salvaege lugging hes been
protected from normnal public forestry
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reviews and controls. It hes often
become an excuse to "draw from the
forest” without normal levels of social,
economic, or biological protection.

The National Fotes!

Act of 1976 (NFMA) paid homege to
this sacred right to salvage. NFMA
says, "Harvest size limits shall nat
apply to the size of acres harvested ass a
result of natural catastrophic conditions
such &s fire, insect and disease attack,
or windstorm." NFMA also says, "Tree
stands generally must reach their
culmination of mean annua increment
prior to harvest. This reguirement shall
not preclude salvage or sanitation
harvesting of stands which are substar+
tially dameged by fire, wind throw, or
imminent danger from insect and
disease attack.”

What do our forest manager’
interpret as"catastrophic conditions.”
"substantial damage,” or "imminent
danger?' They may consert to the
sdence (het fire, insedts, dsease, and
wind are al vital components of a
healthy forest ecosystem bt they still
react as though natural disturbances are
the enemy of hedlthy forests. The
bureaucratic overreacnon to natural
disturbance is enforced by budgets, tree
farm mentalities, and the politically
influential timber industry.

Modem timber companies, particu-
larly the multi-state corporations, have
long used mulii-regio.ial strategies to
keep public logs rolling into their
yards. There wes little interest in
eastside fores| hedlth during the spruce
budworm epiderics of the early 1l)7)s.
when higher value westside old grov th
wes plentiful. But when the aut in
westside Region 6 wes temporarily
stymied by the spatted owd injunctions,
industry took a sudden interest in
inland forest health and the Sierran
forest fire hazard. They quickly
convinced Congress and the Bush
Administration to expedite savege
logging as acure-all. This led to funhcr
enhanceent of salvage logging es a
sacred cow with Executive Orders,
administrative intimidation, and further
NEPA loopholes to expedite logging.

Continued on page d

o1



HEALTH OR HOAX, trompage 1

The forest salvage Issue Is complex. There are
opportunities to utilize prudent salvage to restore
forest health, but they willnot necessarily pro-
duce market-desirable timber.Behind the smoke
screen of timberproduction-hiased salvage
logging, there are some sincere restorative
activities.

Current salvage logging hes produced areplacenent supply of undervalued
logs, often fromthe far comers of inland westemn regions. TTiis undervaluing
allows mills in Oregon's Willamette Valley to profitably truck or “tail” timber in
from far anay savege sdes in Veshington. California. 1daho, and Utah, as well
as the relatively near castside of Oregon. | call this the "waterbed allowable cut”
(16 i 1 s e e i o Of S K3 oty oete 0
time the cut intheformo ogging, or
Congressional consdence with ecdlogical phreses like ‘r‘?re prevention” or "forest
health."

Data-Fiee Analysis?

In sorre rural forests donineted by local mills, there is little pretense in salvege
timber sdes of addressing red foresl hedlth or fuel loading problens. This lack of
concem for our forests in favor of the* cut is supported by scart research, thin
environmental assessarts, and ageneral lack of publicly available information
on foresl stands marked for savege Ioggs'tgf

When Public Forestry Foundation's staff foresters reviewed agreat nunoer of
salvage EAs and BSs, indluding the acdaimed Blue Mountain Forest Hedlth
Repart, they found little informetion on actual tree mortality broken down by
previous activity history, site quality, tree spedes, age dasses, or semdaeters.
This lack of deta allons forest stands to ke conveniently lumped together and the
remmant merket-desirable tress like pine, larch, and Douglastr (usually the least
affected by a"catastrophe’’) to be removed with or instead of sialler, white-wood
Sterrs.

It is these stands of sreller, younger true fir and soruce that generally have the
highest abservable mortality (usually due to budworm and pathogens) ad
conversely, the lonest market vaue. These shede-tderant, understory stands were
regularly thinned or remmoved by frequent historic Fres as well as by Insect
defoliation and pethogens. Today, in meny aress, defoliators like spruce budworm
arc functioning as anatural badap systemto reduce cronded, shede-tderant
understorics in the aosance of fire,

Cautions

The forest savage issLe is conplex. There arc opportunities to utilize prudert
saivage to restare forest hedlth, but they will nat necessarily produce merkct-
desirablc limber. Behind the smoke sareen of tinber production-biased salvege
logging, there are saTe sincere restorative activities. Consequently, ditizens
attenpting 10 block salvage logging need to ke careful nat to throw the baby out
with the bath water. Judgment calls mede from desktaps, highways, or airplanes
will not be as productive as site-level tisits in providing intelligent, site-specific
monitoring and reporting. These visits will help separate the bed from the goad,

alloning usto models ard build stanoerds from them Idertifying good
nodels ad will help expose and coredt misguided salvage activities
andwill alsoallow us to renew and redefine the original nission and concept of
forest

Inthe next couple of years, we will see many inland districts produce amuch
larger portion of their timber r&?as from aﬁ\%gc Sde% This could be beneﬁcialdif
We can capture nortality without degrading the site and can count salvage tonar
green tree allonable sde quantities. Qurent regulatory exenrptions for salvege
sdles will be stretched far and wide. Lawstits may creste opportunities for
change, but will nat foster change in thersalves. The power to change savage
logging from a scamto produce substitute timber supplies a the expense of
forests and tapayers into asincere effort to restore dysfunctional forest ecosys-
tens is vested in anintelligently concemed public.

Looking back into history and considering today’s growing hurmen populations
and shrinking forests, it is obvious that where there are forests and peaple, there
will be forestry. Stopping forestry, induding Fire suppression on public lands, is
nat socially or palitically realistic. Concemed ditizens and benevalent public
forest manegers muet continue to work together to aregte the definitions, dia-
logues. and models thet will redirect public forestry toward restoring our netional
forest heritage rather then exploiting it.



March 24,1994

Representative Bll Willliars, Grair
Members of the House Resources Cormittee

Alaska State Gprtol
Juneau, AK 99801-1182

Dear Representative Willians and Committee Members:

Iwould lietovoice my goposition to HB 515 and SB 339- Management of State
land and Resources.

Iwas informed this il has been proposed far housekeeping purposss, but later
learmed the [l hes furtter nplicadas. lam adamantly opposed 1o red.cing
public input on tirber sales as el tinber on state lads sa raetural resource
owned by the atimsofAlada. We atizasshould be a integral part of dll timoer

sakes, Icluding those termed sahvere.

Although the tinber 1ndstry may deem inssct infested tress as sahege, other
values of the farest must be aonsidered n determining the economic worth of the
trass. Managers given the regasibility of tinber sales must be advised tre farests
sene nultaple usss, ot just one sty

I request the resource committee not pess this [l aut of comittee. Thankyou far
axsideringmy vieyoint.

Sincerely,

Midelle Bugni

3718 H Camino
Juneau, AK 99801
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March 28, 1994 SB 339, HB 515 Re Salvage Sales of Timber

Legislative Resources Committees, Division of Forestry, Forest”
ftesourc"3#dpkin» Group, distribution
Fromi/Lac~L~J&rnianf, Kachernak Resource Institute

Mot only s the proposal to enact As 38,05117 lacking historical
perspective In suggesting chat salvage sales can In any way retard
the advance of the spruce bark beetle, or other forest pathogens,
but, more importantly, does rict provide for the sustained yield of
the multiple forest resources on which the mixed rural economies
depend. Mo negative effects, whatsoever, have been recorded in
the known scientific literature of beetle epidemics, on wildlife and
fish populations. In contrast there are many studies detailing
harm to fish and wildlife from logging activities, including salvage.

I believe it to be important to design timber sales to advance QU
knowledge of the beetle and of how to avoid encouraging
infestations. The tools for doing this were included in the
amendments to the Forest Resources and Practices Act which were
enacted In 1990, and belatedly interpreted by the much delayed
regulation package of nidsummer tn 1998. The new clearing
standards have often not been enforced. Mo Zone of Infestation has
yet been declared. The regulations improperl dude Region |
(The Southern hall of the Kenai Peninsula am  -uth of that.) from
the full effect of the beetle fighting revisions ot t*90.

Sec. B.b.117. Salvage Sales: [Ifthere i a fast moving project
dependent on clearing more acreage than is presently exempt from
the planning process, the \eilriation procedure at 41.17.087 should be
used. However, 1ldo not remember any project of that magnitude,
that did not take substantially more time to plan and finance than
the minimal period required for public notice and comment The
present requirement is for a sale cf state timber to appear two
consecutive years on the five year schedule. Not two full years,
but onLy a year and a day plus 30 to 60 days of notice: fewer than
430 days altogether.

Those familiar with the geological (After The lce Age, E.C.Pielau,
Cormell University Press) and historical record (Such as USFS:
Spruce Beetle “avjty in Alaska 1920-1989: R10-90-18) of infestation
know that nei ter the periodicity or duration of large-scale
outbreaks are susceptible to some method of rapid response.
Indeed, all the sky B falling rhetoric about the feanome bark
beetles does not change the fact that there have been no successes
In attempts to stop epidemics: therefore no one qualifies a3 a
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doctor able to prescribe for forest health. Maybe thatswhy our
forest health appropriations were given to a bright salesman from
the Department of Commerce to spend. And why the Forest Health
Inttiative has been renamed the Timber Sale Inttiative by the
Division of Forestry.

There are botanist/biologist combinations Iwould like to see do a
diagnosis. These scientists often refer to beetles, like fire as Wwide-
scale disturbances™ necessary for habitat health. Fire, after dl, B
rare in much of Alaska, and has not been successfully suppressed
for long enough, In any part of the State, to be the concern it is in
the very different situations in the lower 48.

What Idon"t like s the pretense that experiments’are
empirically based "‘treatments™ or the pious and oily assertions of a
few subsidy-seeking promoters that what puts money in their
pocket s forest health. The honest logger s sincerely interested iIn
solving problems, including sustainable employment. The solutions
of the last 30 years have not retarded the beetle, previicted Its
Increases and declines, or had other beneficial effects. In fact, the
last great over-reponse cost the state upwards of $2 million dollars
more than was received, severely mangled habitat, failed to
employ locals and left the state on the losing end of a damage surt

Review the sale of 223,000 acres of timber rights to Mitsui
Corporation, In 1973, near®" Tyonek on the West side of Cook Inlet for
$L per 1,000 board fest. By 1982 the sale had fallen apart and
receipts were rbout 10S of expenses. Reforestation costs were
estimated by the state forester to be $200 an acre. Having already
bathed iIn losses the state has so far r.ot chosen to find another
million bucks to go reforest the part of the mess inwhich natural
regeneration did not occur. IsJust lucky the chip market
collapsed when onlly about one quarter nf the area had been
blitzed. Otherwise our dollar losses could have been $12 million. Of
course we learned from this experience and only guaranteed $2
million dollars of the loan to build the chip facility on the Homer
Spit which loads the ships of, guess who? Mitsui, of course.

IFwe have to have the SB 339 timber sales amendments lets get it
right and call them what they have turned out to be: SAVAGE
sales not salvage. We got badly savaged and didn™t sedvage a thing
the last time around. kwould be of C'eat use to have legislative
research look Into the abysmal history of our state timber sales.
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Reforestation requirements have been contested by large land-
owners these past couple years. Landowner to Forestry: “ ..of
which 19,78 acres are considered to be of commercial quality As
has been mentioned to you on numerous occasions, reforestation s
a significant consideration in a sale of this nature, specifically
because of the expense that could be iInvolved In meeting the
requirements ... These expenses, when compared to the value of
the resource, have a major impact on the economic viability of
this sale.”" Thereafter the landownev raises issues to support
variation from reforestation including: “In addition to the above,
consideration of svariation request should include the following:
4. Tracts i and 2 and a large portion of Tract 5 are currently
heavily impacted by the spruce bark beetle. 1L AAC B5.350))
contemplates an exception to the proposed reforestation
requirements when stands proposed to be harvested are
significantly composed of Insect and dlseaseKllled, fire-killed, wind-
thrown or fatally damaged trees.'”

Reforestation isa primary method to avoid harm to the values
intended to be protected by the act. Unless there k a bona fide
conversion the forest must be maintained to protect the wildlife
and fish held m trust, by the State, tor 1ts people. This Is a very
old provision of the common law since memorialized w: the federal
and state constitutions and iInterpreted by our statutes. The rights
of private property owners are recognized: sustained yield logging s
alloned; the rights of society are enunciated: no significant
impairment, of forest habitat s permitted except by sanctioned
conversions (Even then fish and. wildlife must be protected.).

Iwould not like the side-effect of a state panic sale program to be
a weakening of the state"s position that reforestation s more
important on private lands than salvaging one value at the
expense of others. There are many other values than trees, but
every tree can be logged without harming the forest if its done
sensibly: gradually, neatly and with reforestation.

The present requirements for logging the state lands are the
product of a hard-won consensus of ail users and government.
Government should not repudiate this agreement.

Sacrifice of so many considerations In the name of "salvage* seems
imprudent when previ s poorly conceived sales inspired by the
spruce bark beetle have spread infestations, damaged habitat and
cost us a lot of money



Bruce Baker
P.O. Box 211384
Auke Bay, Alaska 99821
(907) 789-93%4
March 23, 1994
Senator Jim Duncan
Representative Fran Ulmer
Representative Bill Hudson
Members of Senate Resources Committee
Members of House Resources Committee
c/o State Capitol
Juneau, Alaska 99801

Dear Senator Duncan, Representatives Hudson and Ulmer, and Senate
and House Resources Committee Members:

With the Legislative session picking up momentum in the second
half, there are several natural resource management bills and
resolutions that, as a forest resource consultant, 1 would like to
comment on. Although i1t"s difficult to address all of these on one
page, 1"l try to be brief.

HB 515/SB 339

These bills would make numerous changes to Title 38, one of which
iIs to allow so-called "salvage" timber sales to be awarded outside
the normal required public review process when DNR"s Forestry
Division determines that insects or disease will cause the timber
to Mlose economic value. That change would invite reduced
consideration of fish, wildlife, and other forest values.

An exemption from the normal public review process iIs not as
urgently needed as some might think. It is true that in Alaska“"s
boreal forest, the wood of white spruce can deteriorate in quality
within 2 or 3 years after it has been killed by the spruce beetle,
a forest insect iIndigenous to our state. It would, however, be
perfectly adequate for DNR to expedite its timber sale planning
process In a way that does not disenfranchise other state agencies
and the public from exercising their responsibilities or rights in
reviewing a proposed project. Both timber interests and those
using the state"s fi13h and wildlife resources would benefit from a
more surgical approach than that contained in these bills.

I urge you to oppose the salvage sale and negotiated sale
provisions of HB 515 and SB 339 and to maintain the public process
by opposing language that limits public involvement in managing our
forest resources.



SB 310

This bill instructs DNR to annually solicit forest management
agreements (FMAs) with private timber companies and to sign long-
term contracts for up to 20 years, with an option to renew for
another 20 years. It also appears to amend existing law to give
timber a priority over other forest products such as fish and
wildlife, subsistence harvest, and both sport and commercial
recreation.

There are certainly situations in which economies can be achieved
through privatisation, but turning the management of public forest
lands over to timber management companies is not one of them. The
concept of FMAs flies iIn the face of several decades of progress
toward more balanced forest management iIn which public land
managers have become more aware of their obligation to manage
forest lands for a diversity of forest values.

It makes no more sense to turn the management of public forest
lands over to the timber iIndustry than i1t does to turn them over to
the commercial fishing industry, subsistence users, the commercial
outdoor recreation iIndustry, or mining interests.

We"ve seen on the Tongass National Forest the cost to society of
long-term timber sales. Although the 50-year Tongass timber sale
contracts to the region®s two pulp mills made sense to folks at the
time and they have unquestionably created jobs, they are now a
source of lost public revenue because of unbelievably low stumpage
rates. They also constrain public managers iIn their application of
today®"s research findings regarding the habitat needs of fish and
wildlife populations that people depend upon.

We need a viable and sustainable timber industry on public lands iIn
Alaska but not at the expense of fishing, tourism, and commercial
recreation - Industries that have steadily gained iIn their market
shares of the state"s economy.

I recommend that you maintain pnRr's land management responsibility
and that you oppose SB 310, thereby avoiding the pitfalls of
unwarranted privatization and contracts that are Qlonger than
necessary to secure a viable timber industry.

HIR 55 and H.R 56

These resolutions foster benefits to the Tongass timber indust
but at the expense of fishing, subsistence, tourism, and commercia
outdoor recreation. They call for maximizing vrather than
81Q_timizin Tongass timber harvest levels and a permanent exemption
a new federal Tisheries habitat protection initiative, PACFISH.

These measures tilt the playing field and jeopardize the existing
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land management planning process in which all forest resource
values are to beconsidered on an equal footing and all forest
users have a say in what theultimate balance In resource uses
should be.

There i1s also a need for PACFISH to be the subject of public debate
within Alaska. Alaskans need the opportunity to hear all sides of
the i1ssue iIn order to determine whether or not the concept or some
aspect of 1t can be adapted to advantage on the Tongass or Chugach
Nat_ﬁn%l Forests. The opportunity for such debate as so far been
stifled.

Al though HJR 55 and HJR 56 havealready passed the house, |
encourage -Senator Duncan and the Senate Resource Committee to
oppose these resolutions .

SB 308/HB 474

These oills appear to significantly dilute the process for
determining the state"s ''best Interest” in resource and land
disposals and leases. They allow DNR to limit public and agency
review of projects to only "direct and significant” effects of
discrete project phases. As a veteran of the Exxon-Valdez debacle,
I canot, for example, iImagine a petroleum leasing decision being
based only on the direct and significant effects of activities
occurring on the North Slope, with no consideration of the risk
probabilities and potential consequences of oil transport iIn the
Gult of Alaska. There are many other examples of the need to
consider ramifications of a project beyond one of i1ts discrete
phases.

I urge your opposition to SB 308 and HB 474.

SB 217

As | understand it, SB 217 would allow the University of Alaska to
assume ownership of one million acres of state land. The need to
balance the management of state lands 1i1s challenging enough for
DNR, for the other state resource agencies that comment on DNR"s
proposed actions, for the general public, and for the Legislature.
And that is with a bodﬁ of laws, regulations, and administrative
procedures iIn place to help achieve balanced management. We don®t
also need the University running a resource management program,
especially one that lacks the checks and balances that are on the
books for DNR"s program.

I urge you to let state government manage our state®s natural
resource heritage and let the University do what It was intended to
do and what it does best - teach people and conduct research. |1
suggest that you oppose SB 217.
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Thank you for this opportunity to <comment on pending state
legislation and resolutions, and good luck with the rest of the
session!

Sincerely,





