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WALTEF J. NICKEL. GOVEFNOP

IJEPT. OF NATURAL RESOURCES
DIVISION OF OIL AND GAS

po.aox to^jA
ANCHQflAGC. ALASKA 99SIC-7X13* 
PHONE. (9C7) 7S2.2SM

(907)762-2547

March 3, 1994

Clement Lewsey, Acting .Ch ief 
Coastal Programs Division 
United States Department of Commerce 
National O ceanic and Atmospheric Administration 
National Ocean Sendee
Office of Ocean and Coastal Resource Management 
Washington, D .C . 20235

Dear M r. Lewsey;

I  am writing to you in my capacity as D irector of the State of A laska’s Division of O il and 
Gas, an agency both interested in and affected by the proposed statutory amendments 
contained in  A laska Senate B i l l  308. I have reviewed a copy o f your March 2, 1994 letter 
responding to a Ma-ch 1, 1994 letter from Ms. R ik i O i l  Y ou r letter raises several 
questions.

As a prelim inary matter, I agree with your statement that it is premature for O C R M  to 
decide whether it would approve the changes resulting lrom  SB 308. The bill is proposed 
Legislation and is still undergoing the committee review process. It  may be modified several 
times as its intent is clarified and public concerns are addressed. I  also understand that any 
changes to an approved state coastai management program uyjls' be formally submitted for 
review by your agency. Since this bill is not yet approved or enacted, such a submittal, 
obviously, has not yet been made.

Is it a standard procedure for your federal agency to comment on proposed state legislation? 
Committing to a written statement on legislation which is currently before A laska’s 
Legislature under the signature and letterhead of agency authority appears unusual, at best, 
and gives the impression that the federal agency is actively taking a position on the proposed 
state legislation. I f  that is indeed your intent, please describe your agency’s authority for 
and policy on commenting on proposed state legislation.

Further, the comments in  your letter ieac. me <.u believe that y c ;;r  ngenq’ does not 
understand the b ill’s composition. In the third paragraph of page 1 of your letter, you state 
that SB 308 would narrow the scope of review for state agency decisions including the 
disposition o f state land, property, and resources. That described effect is not part of the 
proposed amendment to the A laska Coastal Management Program ("A CM P"). Only Section 
3 of the bill, proposed statute A S  46.40.094, would affect the A C M P . Th e  first two sections
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of die bill address amendments to the A laska Land A ct (A laska Statutes T itle  38, chapter 
5), a  set of statutes dating from statehood which is independent of and not part of the 
A C M P  statutory scheme.

Even  i f  a federal agency properly may comment on proposed state legislation, a federal 
agency cannot possibly have any basis to comment on proposed amendments to state 
statutes which are not in any way under the control o f a federal program- Although some 
decisions eventually issued under the .Alaska Land A ct may require a prior independent 
consistency determination under the A C M .? (A laska Statutes T itle  46, Chapter 40), the vast 
majority do not.

I would ask that vou reconsider the accuracy of and appropriateness of your comments 
presented on page 1, paragraph 3 of your letter. I t  after such reconsideration, you still feel 
that your comments are accurate ana appropriate, please clarify and specify how they apply 
to the particular sections of SB  308 and what conflicts result.

Your second comment (page 2, paragraph 1) also appears to address the portions of the bill 
proposing amendments to the A laska Land Act. The last sentence of paragraph 1, page 2 
refers to the location of an activity. Nothing in Section 3 of the bill, the only section 
affecting decisions under the A C M P , refers to location of an activity; the only such reference 
is in Section 2 of SB  308. Again, such comments appear to arise from a  faulty 
understanding of the bill and, as a result, are inaccurate and inappropriate.

If  indeed your second comment does address Section 3 or SB 308, the comment remains 
unclear as to how the A C M P , if  amended pursuant to Section 3 of SB  308, might contradict 
federal statutes or regulations and cause problems. You refer to C Z M A  section 307(c)(1) 
(codified at 16 U .S .C . § 1456(c)(1)) which requires consistency of federal agency activities 
"to the maximum extent practicable with the enforceable policies of approved State 
management programs," (emphasis added) and you then provide H .R . Conference Report 
No. 964 describing the intent of Congress in enacting the 1990 amendment to that section.

You do not, however, provide an> cites to federal starutes or regulations which, in  the event 
that Section 3 of SB  308 is enacteo in  its current form, could crea‘“ a conflict between the 
A C M P  and existing federal requirements for state coastal management programs (16 U .S .C . 
§ 1455(d)). What specific statutes or regulations exist (since intent language must be used 
to construe existing language) that would cause a conflict between the A C M P  and the 
federal requirements for state programs i f  Section 3 of S B  308 is enacted? W hat would be 
the result of any alleged conflict? 1 request clarification and specifics of how O C R M  
anticipates that Section 3 of S B  308 would violate state program requirements.
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Your third comment (page 2, paragraph 2) does appear to address Section 3 (phasing of 
consistency determinations). However, it seems to agree that the use o f phasing is 
consistent w ith  the C Z M A . Indeed, Section 3 of SB  308 appears to conform with the intent 
of 15 C .F .R . § 930.37(c) by providing for review "at major decision points for a long-term 
project and ensur[ingj that the project, taken as a whole, is consistent. . , with the state 
coastal management program." I f  there is a conflict, please specify how you believe Section 
3 of SB 308 conflicts with the federal C Z M A  requirements for state programs.

I  am impressed by the quick response you provided to Ms. Ott and request that I  be 
accorded the same consideration. As Ms. Ott pointed out, proposed legislation may move 
quickly and i f  concerns or potential problems exist, they chould be addixcsed now. I  look 
forward to a written response in  the next day or two. Our facsimile number is (907)562- 
3852. I f  a prompt written response is not possible, perhaps you w ill be available to provide 
comments by telephone to a  state legislative committee considering this bill. In  that case, 
please call me at (907)762-2547 so I can arrange for a telephonic conference.

Sincerely,

19 .
j  James E .  Eason 
C/ Director
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MR 2. 199/1-
Riki Ott, Ph.D.
United. Fishermen or Alaska 
21L Fourth. Street, Suite 211 
Juneaa, Alaska 99803.

D e a r -  D c . -  O t t :

ThanJc y o u  f o e  y o u r  l e t t e r  o f  Inarch L, 1994-, regarding: A l a s k a  
S e n a t e  B i l l  30G (SB 308). S B  308 w o u l d  a f f e c t  t h e  w a y  t h e  A l a s k a  
C o a s t a l  M a n a g e m e n t  P r o g r a m  (ACMP) r e v i e w s  d e c i s i o n s  b y  s t a t e  
a g e n c i e s  r e g a r d i n g  t h e  d i s p o s i t i o n  o f  s t a t e  land, p r o p e r t y  a n d  
r e s o u r c e s .  Y o u r  l e t t e r  r a i s e s  s e v e r a l  i s s u e s  r e g a r d i n g  SB 303 
a n d  a s k s  f o r  c l a r i f i c a t i o n  on s h e  f e d e r a l  r o l e  in t h i s  p a r t i c u l a r  
l e g i s l a t i o n .  3 e c a u s e  w e  h a v e  n o t  h a d  t i n e  ro c o n d u c t  a n  i n - d e p t h  
r e v i e w  o r  l e g a l  a n a l y s i s  of S 5  308, t h e  c o m m e n t s  t h a t  f o l l o w  m u s t  
b e  v i e w e d  a s  a p r e l i m i n a r y  p r o g r a m m a t i c  response.

The O f f i c e  o f  O c e a n  a n d  C o a s t a l  R e s o u r c e  M a n a g e m e n t  (OCRM) is 
the f e d e r a l  o f f i c e  r e s p o n s i b l e  f o r  o v e r s e e i n g  the impIt m e n t a t i o n  
o f  s t a t e  c o a s t a l  m a n a g e m e n t  p r o g r a m s  d e v e l o p e d  p u r s u a n t  to t h e  
C o a s t a l  S o n s  M a n a g e m e n t  A c t  o f  1972, as a m e n d e d  ( C Z M A ) . In 
a d d i t i o n  t o  i n i t i a l l y  a p p r o v i n g  s t a t e  p r o g r a m s ,  O C R M  is c h a r g e d  
w i t h  r e v i e w i n g  a n d  a p p r o v i n g  o r  d e n y i n g  c h a n g e s  to t h e  s t a t e’s 
c o a s t a l  m a n a g e m e n t  p r o g r a m .  T h u s ,  if S B  303 w e r e  e n a c t e d ,  t h e  
r e s u l t a n t  c h a n g e s  to t h e  A C M P  w o u l d  h a v e  to b e  s u b m i t t e d  to C C R M  
f o r  a p p r o v a l  as a p r o g r a m  c h a n g e  p u r s u a n t  to  13 C - F . R .  92?
S u b p a r t  I.

A s  m e n t i o n e d  above, w e  h a v e  c o m p l e t e d  a p r e l i m i n a r y  r e v i e w  of 
S B  308, a n d  i t  w o u l d  b e  p r e m a t u r e  to  d e c i d e  w h e t h e r  O C R M  w o u l d  
a p p r o v e  t h e  c h a n g e s  r e s u l t i n g  f r o m  SB 303. W e  can, h o w e v e r ,  
p o i n t  o u t  s e v e r a l  a s p e c t s  of S 3  308 f o r  w h i c h  O C R M  h a s  
s i g n i f i c a n t  c o n c e r n s .  First, a s  p r e s e n t e d ,  S B  308 w o u l d  n a r r o w  
t h e  s c o p e  o f  r e v ie w  f o r  s r a t e  a g e n c y  d e c i s i o n s  i n c l u d i n g  
d i s p o s i t i o n  of s r a t e  land, p r o p e r t y  a n d  r e s o u r c e s .  I n  e s s e n c e ,  
t h i s  w o u L d  c r e a t e  a d o u b l e  s t a n d a r d  f o r  r e v i e w  u n d e r  t h e  ACMP: 
o n e  s t a n d a r d  ioi f e d e r a l  a g e n c y  act i o n s ,  a n d  a n a r r o w e r ,  l e s s  
s t r i c t  s t a n d a r d  tor s t a t e  a g e n c y  actions, I n  o r d e r  to a p p l y  
s t a t e  c o a s t a l  m a n a g e m e n t  e n f o r c e a b l e  p o l i c i e s  to f e d e r a l  a g e n c i e s  
t h r o u g h  t h e  C Z M A ' s  f e d e r a l  c o n s i s t e n c y  p r o v i s i o n s ,  t h e  s t a n d a r d  
o f  r e v i e w  a p p l i c a b l e  ro the f e d e r a l  a g e n c y  m u s t  b e  t h e  s a m e  
s t a n d a r d  t h a t  a p p l i e s  to all p u b l i c  a n d  p r i v a t e  e n t i t i e s  u n d e r  
t h e  s t a t e ' s  j u r i s d i c t i o n .
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Second, in narrowing the scope of reviev, SB 308 would bo 
contrary to the direction set by Congress in the 1990 
reauthorization of the CZMA. regarding state review of direct 
federal activities under section 307(c)(1) of the CZMA. 
Specifically, the changes require that each federal agency 
activity affecting any land or water use or natural resource of 
the coastal zone be conducted in a manner which is consistent to 
the maximum, extent practicable with the enforceable policies of 
an approved, state coastal management program. Further, Congress 
intended, that in determining the effects, of the activruy, the 
federal agency must consider bath, direct and indirect effects, 
includingr reasonably foreseeable cumulative effects o f  the 
proposed activity.1 It is also important to emphasize that the 
trigger for review of an activity is whether it affects the land 
or water uses or natural resources of the coastal zone, not the 
location of the activitv.

Finally, you have raised the question of whether the federal 
program allows for phasing the review of certain activities. 
Federal regulations at 15 C.F.R. 930.37(c) allow, under certain 
circumstances, for uhe phased review of federal activities. This 
section is not intended to curtail the scope of the review at any 
particular phase. In fact, this section provides an opportunity 
for state reviev/ at major decision points for a long-term project 
and ensures that the project, taken as a whole, is consistent to 
the maximum extent practicable with the state coastal management 
program.

I hope that this letter answers your questions. Enclosed are 
some background materials regarding che reauthorisation of the 
CZMA and federal consistency. If you would like to discuss the 
matter further, oiease contact John King of my staff at 
301/713-3121.

Sincerely,

enclosures

cc: Paul Rusanowski, DGC
Beth. Kerttuia, DOL

ci.R. Conference Report N’o. 964, 101st Congress, 2d
Session at 370, 971 (1390)
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S e v a r a l  d a y s  ago, v e  p r o v i d e d  you. w i t h  a c o p y  ( v i a  fax; o f  S a n a c  
B i l l  3 3 3 0 3  a n d  bs.ckground information-. 5*roa o u r  p e r s p e c t i v e ,  
o B J Q d  id a  radical. s h a f t  in. p u o i c c  p o l i c y  r e g a r n a n g  t h e  p u b l i c

inpuc. process under Alaska' 3 
Coastal Zone Management Act.

/?!) Tills bill gives resource 
the. scope- of issues addressed

c o a s t a l  m a n a g e m e n t  plan. a £  the. 
V s  h a v e  s e v e r a l  k e y  c o n c e r n s .

agency iiraccors ode power to Limit 
during Che initial a d d n i s  erarive

r e v l a w . V o d d  s: m i l s r  o o v e r s  b e  g r a n c e d  so f e d e r a l  r e s o u r c e  
o n  f e d e r a l  l a n d  d i s p o s a l s  u n d e r  she c o n s i s t e n c y

i n c o  e f f a c e :  o n e  o n
a g e n c y  d i r e c t o r s
d e t e r m i n a t i o n s ? O r  w o u l d  cvo s c a n d a r d s  a 
federal. l a n d s  a n d  one o n  s c a r e  lands?

This bill ins citucionaliaes. sulci-pnasing o a  state lands by
allowing, reviev of -relevant:'-1 public concerns during Che 
appropriate project: phase. W ~ are concerned, rhar sulti-chasins 
increases the rikeiihoou oe erroneous lane disposals because che 
■process lacks a thorough cos c/bene fir analysis and base interest; 
finding during che initial review phase. . This seers, councer co 
the. entire con cep c of che CZMA. Does che federal govemsenc 
allow mulci-pbasing of projects on federal Lands as aaiacain.ee b 
cace officials?

a) LLcri.clnr che r a n g e  o f  e f f e c t s  d u r i n g  C h e  r e v i e v  p r o c e s s  to 
''foreseeable-. s i g n i f i c a n t  a n d  d i r e c t "  s e e m s  to e l i m i n a t e  d o s t  
ffec.cs. D i d n ' t  C o n g r e s s  c l a r i f y  'direct'"- co i n c l u d e  s e c o n d a r y ,  
ucu.Ls.cive a n d  i n d i r e c t ?  if so, h o w  can. t h e  f e d e r a l  a o v e r n a e n t

e f f e c t
c u c u l a c i v e  a n d  i n d i r e c t ?  i f  s o ,
a p p r o v e  l a n g u a g e  c h a t  t h e y  c h e s s  e l v e s  do  n o t  use?

/M-) l i m i t i n g  c h e  r a n g e  of effects: on f i s h  a n d  w i l d l i f e  to 
" w i t h i n  c h e  s c o p e  o f  t h e  l e a s e  s a L e  a r e a "  s e e m s  e x t r e m e l y  
a r b i t r a r y  a n d  u n r e a l i s t i c .  T h i s  w o u l d  e x c l u d e  e f f e c t s  on. 
m i g r a t o r y  w i l d l i f e ,  including, fish, m a r i n e  m a m m a l s  a n d  bi r d s ,  -and 
a l s o  e f i e c t a  o n  w i l d l i f e  i m m e d i a t e l y  a d j o i n i n g  the l e a s e  s a l e  
a r e a .
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In s u m m a r y ,  c o u l d  y o u  c l a r i f y  the r o l e  o f  the f e d e r a l  g o v e r n m e n t  
in th i s  l e g i s l a t i o n ?  W o u l d  the f e d e r a l  g o v e r n m e n t  h a v e  to  ;
a p p r o v e  c h u  ciiauues p r o p o s e d  in. S 3 3 0 3  s h o u l d  chis bill, b e c o m e  '
law? Wliai. is c h e  l i k e l i h o o d  o f  faderai. a p p r o v a l  g i v e n  t h e  l e g a l  j

h i s tory o£ the CZKA?
I

T h i s  b i l L  is o n  an e x t r e m e l y  fast track. Y o u r  haste- in a n s w e r i n g 1 
these- ques. c i o n s — e v e n  a p r e l i m i n a r y  r e v i e w — w o u l d  b e  g r e a t l y  

a p p r e c i a t e d .

S i n c e r e l y .  :I

i L u #  ;
H i k i  O U ,  Ph.D.
Chairman o f  che Habitat Committee



MR 2 2 1994
U n io n T e x a s  P e t r o l e u m

1330 Post Oak Boulevard 
P. O. Box 2120 
Houston. Texas 77253-2120 
(713) 968-2758

March 18 , 1994 A. Clark Johnson
Chairman and Chid Executive Otticer

The H onorab le  G a il P h i l l i p s  
A laska  S t a te  L e g is la t u r e  
House o f  R e p re s e n ta t iv e s  
S ta te  C a p ito l
Juneau , A la ska  9 9 8 0 1 -1 1 8 2  

Dear Ms. P h i l l i p s :
Thank you very much f o r  y ou r l e t t e r  o f  February 2 2 , 1 9 9 4 , con ce rn in g  
Union Texas P etro leum  A la sk a ’ s e x p lo r a t io n  agreement w ith  Cook In le t  
Reg ion , In c . (C IR I ) .  I am en c lo s in g  f o r  y ou r in fo rm a t ion  c o p ie s  o f  
p re s s  r e le a s e s  abou t ou r t r a n s a c t io n  w ith  C IR I and a c o n t r ib u t io n  
from  Union Texas t o  p rov id e  e d u ca t io n a l su p p o rt f o r  A laska  N a t iv e s  
o f  Cook In le t  Region and t h e i r  f a m i l i e s .  A lso  a t ta ch e d  i s  a copy o f  
ou r company’ s most re c en t annual r e p o r t ,  which h ig h l ig h t s  ou r  
a c t i v i t i e s  on th e  Kenai P en in su la .

Union Texas has been in v o lv ed  in a number o f  e x p lo r a t io n  v en tu re s  in 
A laska  s in c e  th e  m id -1 9 7 0 s . We b e l ie v e  th a t  A la sk a  h o ld s  e x c e l le n t  
p o te n t ia l  f o r  s i g n i f i c a n t  hydrocarbon  re s e rv e s  and are  e x c i t e d  to  
have th e  o p p o r tu n ity  to  work w ith  C IR I . We were d is c o u r a g e d , 
however, by th e  e n jo in in g  o f  th e  A la ska  S t a te  Lease S a le  7 8 . T h is  
in ju n c t io n  has a d v e rs e ly  a f f e c t e d  ou r view reg a rd in g  e x p lo r a t io n  and 
developm ent p lan s in  A la sk a . We have exp ressed  ou r con cern  to  
Sen a to r  Mike M i l l e r  and have encouraged h is  su p p o rt f o r  SB308/H B474 , 
to  be a p p lie d  r e t r o a c t i v e l y .  E n closed  f o r  y ou r in fo rm a t io n  i s  a 
copy o f  ou r l e t t e r  t o  S en a to r  M i l l e r .  We a ls o  seek you r su p p o r t o f  
t h i s  im portan t l e g i s l a t i o n .

We a p p r e c ia te  y ou r in t e r e s t  in Union Texas and lo o k  fo rw ard  to  
p a r t i c ip a t in g  in  s u c c e s s fu l  e x p lo r a t io n  v en tu re s  in A la sk a .

S in c e r e ly ,

E n c lo su re s



News Release

U n io n T e x a s  P e t r o l e u m

C o n ta c t : C aro l L . Cox 
(7 1 3 )  9 6 8 -2 7 1 4

UNION TEXAS PETROLEUM SIGNS AGREEMENT TO EXPLORE 
FOR OIL AND GAS ON ALASKA’ S KENAI PENINSULA

H ouston , F eb ruary  2 , 1994 - -  Union Texas P e tro leum  H o ld in g s ,

In c . to d ay  announced th a t  i t s  s u b s id ia r y , Union Texas P e tro leum  

A laska  C o rp o r a t io n , has s igned  an agreem fn t w ith  Cook I n l e t  R eg ion ,

In c . (C I R I ) ,  an A la ska  N a tiv e  Reg iona l C o rp o r a t io n , to  e x p lo r e  f o r  

o i l  and gas on A la s k a ’ s Kenai p e n in su la .
The agreement c a l l s  f o r  a phased t h r e e -y e a r  e x p lo r a t io n  

program  on more than  3 4 0 ,0 0 0  a c re s  s i t u a t e d  in sou th  c e n t r a l  A la sk a  

on th e  Kenai p en in su la  about 50 m ile s  sou thw est o f  Anchorage on th e  

e a s te rn  sh o re  o f  th e  Cook I n l e t .  Union Texas P etro leum  A la sk a , as 

o p e r a t o r , w i l l  i n i t i a l l y  have a 100% working in t e r e s t  and con du c t 

th e  e x p lo r a t io n  program . Union Texas has th e  o p t io n  to  a c q u ir e  o i l  

and gas le a s e s  on p ro s p e c ts  and CIRI w i l l  have th e  o p t io n  to

p a r t i c i p a t e  in e x p lo r a to r y  d r i l l i n g  and developm ent p rogram s.

"We are  very e x c i te d  to  have t h i s  o p p o r tu n ity  t o  work w ith  

CIRI in th e  se a rch  f o r  o i l  and gas on th e  Kenai p e n in s u la ,"  s a id  

Union Texas V ice  P r e s id e n t -E x p lo r a t io n  Joe l S . Empie. "During 1 9 9 4 , 

we w i l l  under tak e  an e x ten s iv e  study  t o  p ro c e s s  and in t e r p r e t

ap p rox im a te ly  1 ,1 0 0  m ile s  o f  e x is t in g  se ism ic  d a t a . A f t e r  a rev iew  

o f  t h i s  s e ism ic  and o th e r  te c h n ic a l  d a ta , we may con du c t a new

se ism ic  program  l a t e r  in 1994 o r  1 9 95 . Given encouragem en t, we

-  more -

would expect to drill as early as 1995-96."

1330 Post Oak a  '.-ci 
PO. Box 21ZO 
Houston. Texas 77252-2120 
(7131623-65 J4



In a d d it io n  to  i t s  in t e r e s t s  in th e  Kenai p en in su la  a c re a g e , 

Union Texas P etro leum  A laska has a c t iv e ly  p a r t i c ip a t e d  in e x p lo r in g  

f o r  hyd roca rb on s in  th e  C o lv i l l e  R iv e r  D e lta  a r e a , which i s  lo c a te d  

s ix  m ile s  west o f  th e  Kuparuk R iv e r  f i e l d  on th e  North S lo p e , and in  

th e  B e a u fo r t  Sea o f f s h o r e  n o rth e rn  A la sk a . During 19 94 , Union Texas 

p lan s t o  p a r t i c ip a t e  in two e x p lo r a t io n  w e lls  in  th e  C o l v i l l e  a r e a , 

where th e  company’ s working in t e r e s t  av erages ap p rox im a te ly  14%.

One o f  th e  l a r g e s t  independent p rod u ce rs  lo c a te d  in  th e  U .S . ,  

H ous ton -b ased  Union Texas Petro leum  H o ld in g s , In c . (NYSE: UTH) 

e x p lo r e s  f o r  and p roduces o i l  and gas ov e rse a s  p r im a r i ly  in th e  U .K . 

North  S e a , In d on es ia  and o th e r  s t r a t e g i c  a r e a s . The company a ls o  

has p e tr o c h em ic a ls  in t e r e s t s  in  th e  U .S .

# # #



News Release

U n io n  T e x a s  P e t r o l e u m  1330 Posf 0ak B,M
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Houston. Texas 77252-2120
(713) 623-65

C on ta c t : C aro l L . Cox 
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CIR I FOUNDATION RECEIVES CONTRIBUTION FROM 
UNION TEXAS PETROLEUM ALASKA

H ouston , F eb ruary  9 , 1994 —  Cook In le t  Region I n c . ,  (C IR I ) ,  

an A laska  N a tiv e  R eg iona l C o rp o r a t io n , today  announced t h a t  H ouston - 

based Union Texas P etro leum  A la sk a , a s u b s id ia r y  o f  Union Texas 

Petro leum  H o ld in g s , I n c . ,  has made a c o n t r ib u t io n  o f  $ 1 0 0 ,0 0 0  to  th e  

CIRI F oundation .
"On b e h a lf  o f  th e  em ployees o f  Union T ex as , we a re  very  

p le a se d  t o  make t h i s  c o n t r ib u t io n  t o  th e  C IR I F oundation  to  a s s i s t  
in i t s  o u ts ta n d in g  e f f o r t s  to  meet th e  e d u c a t io n a l needs o f  A la ska  

N a tiv e s  o f  Cook I n l e t  Region and t h e i r  f a m i l i e s ,"  sa id  Union Texas 

S en io r  V ice  P r e s id e n t -E x p lo r a t io n  and P rod u c tion  W illiam  M. K r ip s .

Union Texas P etro leum  A la ska  has o i l  and gas in t e r e s t s  in 

sou th ern  and n o rth e rn  A la sk a .
One o f  th e  l a r g e s t  independen t p rod u ce rs  lo c a t e d  in th e  U .S . ,  

H ouston -based  Union Texas P etro leum  H o ld in g s , In c . (NYSE: UTH) 

e x p lo re s  f o r  and p roduces o i l  and gas ov e rse a s  p r im a r i ly  in  th e  U .K . 

North  S ea , In don es ia  and o th e r  s t r a t e g i c  a r e a s . The company a ls o  

has p e tr o c h em ic a ls  in t e r e s t s  in  th e  U .S .

# # #
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VIA  FAX  A N D  F E D E R A L  E X P R E SS

R E : STA Y  O F  S T A T E  O F  A LA SK A  L E A S E  S A L E  78
P R O P O S E D  L E G IS L A T IO N  S 8 3 0 8  /  H B 4 7 4
L A W S U IT S  R E G A R D IN G  STA TE  O F  A LA SK A  L E A S E  S A L E S  50, 55 , &  78

D ea r  S en ator M ille r :

U n ion  Texas P e tro le um  A la sk a  is an indirect wholly owned subsidiary o f U n ion  Texas 
Petro leum  H o ld in g s , Inc., on e  o f  the largest independent p roducers located in the U n ited  
States. U n io n  T ex a s  exp lores fo r and produces oil and gas overseas primarily in the 
U .K . N orth  Sea , In don es ia  and o the r strateg ic areas.

U n ion  Texas P e tro le um  A la sk a  pursues exp lora tion  activities in A laska . A t year-end  
1993, it he ld  app rox im a te ly  8 8 ,0 0 0  net acres in A laska , prim arily in the Colv ille D elta , 
C o o k  In let and o f fsh o re  B e a u fo r t Sea. D uring the past several years, Un ion  Texas 
Petro leum  A la sk a  has in creased its exp loration  activity in A laska . T h is  activity included  
partic ipation  in th re e  add ition a l wells in the K uukp ik  State E xp lo ra tion  Un it, four wells 
in the ad ja cen t C o lv ille  R iv e r D e lta  area , one well in the Jones Island State Exp lora tion  
Un it, th ree wells in the K uv lum  Federal U n it in the B eau fo rt Sea , and the D iam ond  # 1  
W ell in the C h u k ch i S ea .

T h e  stay o f  the S ta te  o f  A la sk a  Lease Sa le 78 has significantly a ffected  the view o f  
U n ion  T exas P e tro le um  AJaska regarding ou r ability to im plem ent a sound exp loration  
and d eve lopm en t p lan  in A la sk a . Curren t statutes and regulations governing leasing 
activities as in te rp re ted  by the A laska courts in lawsuits concern ing State Lease Sales 50, 
55, and 78 , d iscou rag e  b idd ing as well as exp lora tion  and p rodu ction  activities on  state 
lands. In ad d ition , we be lieve these in terpretations are  inconsistent with the legislative 
intent o f  these s ta tu tes and regulations. T h e  delay in arriving at a settlem ent and the 
im pact o f  the se ttlem en t o f  the M enta l H ea lth  Lands further discourages activities on  
state lands. B e ca u se  o f  the long lead tim e and high exp loration  costs involved in arctic  
pro jects , in dependen t o p e ra to rs  such as U n ion  T exas P etro leum  can ill affo rd  to continue 
to expend sign ifican t sum s o f  m oney on  exp lora tion  activities into areas where the return 
on the investm ent is b e com in g  m ore uncerta in  due to the o f  lack o f  leasing opportun ities 
on  state lands.

U n ic n T e x a s  P e t r o le u m

February 22 , 1994

T h e  H on o rab le  M ik e  M ille r  
Chairm an
Senate R esou rce s  C om m ittee  
C ap ito l Bu ild ing , R o o m  423  
Juneau , A K  9 9 8 1 1



Le tte r  to S en a to r M ik e  M ille r  
February  22 , 1994  
Page Tw o

A la sk a  is in d irect com petition  with alternative in ternational opportun ities for funding. 
W e  be lieve that A la sk a  com pares favorably with o ther in ternational pro jects on a 
techn ica l basis b u t we are  con cern ed  that increasing regu lation  and the inability to plan  
and budget p rog ram s w ith reason ab le  assurance that leases will be availab le places 
A la sk a  a t a  distinct d isadvan tage . U n ion  Texas Petro leum  would p refer to keep the 
do lla rs  and jo b s  a t h om e as m uch  as possib le . T h e  passage o f  S B 3 0 8 /H B 4 7 4 , to be  
ap p lied  retroactively , w ou ld  b e  a  significant step in accom plish ing ou r com m on  
ob jectives .

S incere ly ,

U N IO N  T E X A S  P E T R O L E U M  A L A S K A  C O R P O R A T IO N
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STATE OF ALASKA
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M E M O R A N D U M  M arch  1, 1994

S U B J E C T : Questions concerning H ouse  Bill 474  (W o rk  O rd e r N o . 8-
LS1692VJ)

T O : Representative Joe Sitton
A T T N : Paula Terre l

F R O M : Jack Chenoweth
Legislative

W ith reference to H B  474 , you have asked several questions.

Y ou r  principal question concerns the implications o f  the provisions o f  sections 1 and  
2 o f  H B  474  (granting authority to the d irector o f  the division o f  land to m odify the 
procedures fo r and the dimensions o f adm inistrative decisions relating to dispositions 
o f  state resources under the A laska Land A ct, A S  38 .0 5 ).

A  key appe lla te  court decision is Trustees for A laska v. G o rsu ch . 835 P .2d  1239  
(A laska 1992 ). T he  decision grew ou t o f  a challenge to issuance o f  coa l mining 
perm its under the state ’s Surface C oa l M ining C on tro l A ct, A S  27 .21 . T h e  court 
disposition o f  one issue in favor o f the plaintiffs and against the defendan t state 
agency indicates arguments that are likely yet to com e in response to the changes 
being m ade by sections 1 and 2 o f H B  474 . In the G orsucl. decision , the court 
endorsed p la in tiffs arguments, noting that

. . . statutory language does support T ru stees ’ . . . argument that [the 
departm en t] may not ignore cumulative effects o f  mining and related  
support facilities bv unreasonably restricting its jurisdiction and 
disregarding the effects o f  activities outside that jurisd iction .

835 P .2d at 1246 (em phasis added ). ^  T he adm inistration is supporting the

A nd , ih c  co u rt w en t on to  reach th is d e te rm in a tio n :

These purposes cannot be accomplished by ignoring cumulative impacts.
(continued...)



legislation so that it may have au thority~to use the words o f  the court decision --to  
"restrict . . . jurisdiction" in orde r to "[disregard] the effects o f activities outside that 
jurisdiction ."

T h e  question , as I see it developing in any effort that the d irector may initiate under 
the au thority  being granted by these two bill sections, is whether, for p roposed  
disposals requiring the preparation  and publication o f  written findings when requ ired  
by A S  3 8 .0 5 .0 3 5 , the d irector has acted "reasonably" in establishing the scope o f  the 
division ’s adm inistrative review for the p roposed  disposal. M y guess is that, with 
adop tion  o f  H B  474  in som e version approxim ating the measure as it was in troduced , 
at least fo r a little while the director's efforts should continue to prov ide a lively field 
to litigants interested in the way the state proposes to dispose o f  its resources. T h e  
litigants will, however, have a new target.

In the abstract, one cannot say whether the d irector may achieve a significantly better 
m easure o f  success under the p roposed  statute change. Recall that, in G orsu ch , the 
Suprem e C ou rt defined the following as the applicable standard o f  jud ic ia l review for 
"best interest determ inations" and similar "complex" agency adm inistrative decisions:

W e  defer to an agency decision which involves com plex sub ject 
m atter o r  fundamental policy considerations unless the decision is 
arbitrary, capricious, o r  without a reasonable basis. T rustees for 
A laska v. State. D epartm en t o f Natural R esources , 795 P .2d  805 , 809  
(A lask a  1990 ). "The reasonable basis standard is app rop ria te  for 
determ in ing w hether the agency decision has been undertaken ‘in the 
m anner requ ired by law .’ O ne indication whether an agency has 
p ro ceed ed  in the m anner required by law is com pliance with its own 
regulations." Jatzer v. State , 537  P .2d 1100, 1107-08 (A laska 1975 ).

T rustees fo r A laska v. G orsuch , 835 P .2d 1239, at 1243.

Representative Joe Sitton
March 1, 1994
Page 2

^/(...continued)
Based on the policies inherent in these purposes, we conclude that DNR  
may not ignore cumulative effects of mining and related support facilities by 
unreasonably restricting its jurisdiction or by permitting facilities separately. 
These purposes require that at the time DNR reviews any [Surface Coal 
Mining Control Act| permit application it consider the probable cumulative 
impact of all anticipated activities which will be part of a "surface coal 
mining operation," whether or not the activities arc part of the permit under 
review. If DNR determines that the cumulative effect is problematic, the 
problems must be resolved before the initial permit is approved.

835 P.2d at 1246.



P roposed  A S  3 8 .0 5 .0 3 5 (e ) (1 ) (B )  directs that an adm inistrative review for a p rop osed  
disposal that requires a best interest finding may be !im ited--and, by extension, under 
A S  3 8 .0 5 .0 3 5 (e ) (1 ) (C ) , may be limited to one phase o f  a p roposed  disposal fo r a 
m ultiphased developm en t p ro je c t--to  these two elements: first, the

. . . app licab le law and the facts . . . that the d irector finds are m aterial 
to the determ ination^ ] and that are known [to him ] o r  knowledge o f  
which is m ade available [to him] during the adm inistrative review,

and second , the

. . . issues that, based on [that law and those facts] and on the nature  
o f  the uses sought to be authorized , the d irector finds are relevant to 
the determ ination  o f  whether the p roposed  disposal will best serve the 
interests o f  the state.

A s to the first o f  the two elements, arguably the d irector ’s efforts becom e easier and, 
hence, the opportun ity  to successfully challenge that element o f  his conclusion  under 
the "deferential review" standard o f  G orsuch  may be tougher. I say that because  
there is in current law the requirement that the d irector set out, in the written 
finding, "the facts and app licab le law upon which [his] determ ination . . . was based."
I sense that the D epartm en t o f  Natural R esou rces ought to find it no tougher than 
under the curren t law to identify applicab le law and shou ld  be able to readily 
dem onstrate that, in the course o f  the adm inistrative process that attaches to its 
exam ination o f  a p roposed  disposal o f state resources, it has considered all m ateria l-- 
by which I take it to mean acts, events, transactions, o r  circum stances that are 
necessary o r  sign ifican t to its determ ination o f  the ou tcom e o f  that d isp osa l-fa c ts . ^

Representative Joe Sitton
March 1, 1994
Page 3

-  Indeed, the process of identification and discussion of the facts alone may be 
enough for the department to show that it has satisfied the legal requirement of amended 
AS 38.05.035(e)(l)(B )(i) for. as 'he Supreme Court said in Trustees for Alaska v. State. 
Department of Natural Resources. 795 i".2d 805 (.Alaska 1990) [Trustees I]:

. . .  [Ojur role in this case is to ensure that DNR "has given reasoned 
discretion to all the material facts and issues." If an agency does not 
consider an important factor, its decision is regarded as arbitrary, and those 
important factors which it did consider[ j must be discussed in the decisional 
document. . . .  Because the [department’s] Finding omits any discussion of 
transportation facilities should ANWR’s present status be unchanged, it 
clearly does not meet this standard of review.

795 P.2d at 811. The implication of the court’s treatment of "material" as a modifier of "facts 
and issues" may be no more than that the agency must show that it took into account, in a 
rational and objective way, an "important factor"-that is, a significant element bearing on the

(continued...)
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The second elem ent involves deciding w hether an "issue" -  is "‘relevant’ -  to the 
determ ination  o f  whether the proposed disposal will best serve the interests o f  the 
state." Th is provision has no expressly com parab le  antecedent in current statute law. 
How ever, early state case law defined the test o f  "relevancy" as "evidence [that has] 
some tendency in reason to establish a proposition  material to the case," Hutch ings 
v. S ta te , 518  P .2d 767, 769  (A laska 1979), quoted  in Poulin v. Zartm an . 542 P .2d  251 
(A laska 1975 ), at 260, and the applicab le language o f  the pertinent provision o f  the 
state ’s Adm inistrative P rocedure A ct, A S 4 4 .6 2 .4 6 0 (d ) , is not inconsistent with that 
requirem ent.

-^...continued)
administrative question or dccision--as evidenced by the agency’s treatment and disposition 
of it in its written best interest findings decision. The court is apparently not prepared to say 
that, in its treatment and disposition of the element, the agency reached a '’proper” outcome, 
but confines itself to ascertaining whether or not that element was not altogether ignored.

In the context of AS 38.05.035(e), "issue" has no antecedent. I take it to relate 
to an "issue" that, under AS 38.05.035(g)--both in current law and as amended in this 
measurc-looks to point of debate or dispute that "|was| raised during the period allowed for 
receipt of public comment," presumably by an interested citizen.

y  Evidence is "relevant" under the Evidence Rules of the Alaska Court System when
it

. . .  has any tendency to make the existence of any fact that is of conse­
quence to the determination of the action more probable or less probable 
than it would be without the evidence.

Alaska Rules of Evidence, Rule 401. However, the Evidence Rules arc not necessarily 
applicable to administrative adjudications made under the Alaska Administrative Procedure 
Act. The Ac: provides, at AS 44.62.460(d), its own rule as to admissibility of evidence in an 
agency adjudicatory hearing:

(d) The hearing need not be conducted according to technical rules 
relating to evidence and witnesses. Relevant evidence shall be admitted if 
it is the sort of evidence on which responsible persons arc accustomed to 
rely in the conduct of serious affairs, regardless of the existence of a 
common law or statutory rule that makes improper the admission of the 
evidence over objection in a civil action. Hearsay evidence may be used to 
supplement or explain direct evidence but is not sufficient by itself to 
support a finding unless it would be admissible over objection in a civil 
action. The rules of privilege arc effective to the same extent that they are 
recognized in a civil action. Irrelevant and unduly repetitious evidence shall 
be excluded.



As with the treatm ent o f  evidence, then, I lake it that the m atter o f  deciding whether, 
for purposes o f  conducting an administrative review in con junction  with preparation  
o f  a best interest finding, an "issue" meets the test o f  "relevant" if the "issue" relates 
in som e manner that L  p rob a tiv e -th a t it has a relationship in reason --to  the 
proposed  resource disposal, and that the relationship in reason between the issue and 
the point to be determ ined has not been dim inished by the issue’s uncertainty, the 
rem oteness o f  the issue from  the proposed resource disposal, o r  the speculative o r  
con jectural quality o f  the issue’s effect on the p roposed  d isposal.

In adm inistrative ad jud ications, state law favors the admissibility o f  relevant evidence. 
A S  4 4 .6 2 .4 6 0 (d ) . Q uestions o f admissibility o f  evidence in adm inistrative m atters are 
typically reserved to the party responsible for the adm inistrative ad jud ication , 
A S  4 4 .6 2 .3 3 0 (a ). I assume that, in any challenge on this point, the departm ent would  
argue that its fram ing o f the scope o f  the adm inistrative review and its decision as to 
the relevance o f  the issues to the proposed disposal are matters uniquely involving 
the agency’s expertise. T o  the extent the departm en t prevails in that argument, any 
jud ic ia l review o f  the decision to adm it o r  exclude relevant issues w ould be 
exam inable under a "reasonable basis" standard , the same standard that had been  
applied in the several appe lla te decisions recently litigated by T rustees for A laska , the 
A laska court determ inations earlier cited. In instances in which the reviewing court 
found that the departm en t had neglected to consider relevant evidence, a rem and o f  
the m atter for further proceedings would be in order.

*

T o  answer o the r points you raise, not necessarily in the orde r presented :

(1 )  I am  not the person to ask abou t the additional burden the p roposed  changes 
place on the respective decision makers. I cou ldn ’t hazard a guess. H ow ever, given 
that both sets o f  ch an ges --A S  38 .05  and AS 46 .40--involve establishing lim itations on 
a process that the court has com e to view as som ew hat open -ended , the ability o f  the 
app rop ria te  agency to circum scribe the adm inistrative review w ould appear to me to 
be a significant enlargem ent o f  adm inistrative requirements.

( 2 )  D oe s  language in this m easure that revises an adm inistrative review process 
applicab le to a written best interest finding in con junction  with a p roposed  disposition  
o f  state resources so that the param eters o f the adm inistrative review may vary from  
one p roposed  disposal to an o ther invite an equal protection  challenge? P robably . 
W cu id  that equai p rotection  challenge be successfu l? D epend ing upon the m anner 
o f  its handling by the i .ion ot land, it very well cou ld .

I take your question to be one that is concerned with distinctions that, under the 
p roposed  am endm ents to A S 3 8 .0 5 .0 3 5 (e ) and (g ), may be drawn in the adm in istra­
tion o f  the agency ’s handling o f  its "written best interest" ob ligation  wherein d ifferen t

Representative Joe Sitton
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distinctions may impose limitations on parties having an interesi in the p roposed  
disposition o f  the state's resources. -

This question can best be answered by reference to a handful o f  basic principles that 
guide adm inistrative law and the constitutional requirements o f  equal p rotection . In 
an early A laska decision , the Suprem e Court observed that

. . . (T jh e  guarantee o f equality or treatment prohib its legislation which 
denies to one g roup o f persons the en joyment o f  certain rights which 
are afforded  to another group when, considering the purpose o f  the 
legislation, there is no reasonable basis for not treating both groups the 
same.

Leege v. M artin . 379 P .2d 447 (A laska 1963), at 452 . See also. A pp lica tion  o f 
Brew er. 430  P .2d 150 (A a s k a  1967), Alex v. S ta te . 484  P.2d 67 7  (A a s k a  1971 ). This 
principle, app licab le , to be sure, to measures considered by a legislature, also guides 
adm inistrative actions. Agency determ inations necessarily must include like treatm ent 
unless there is som e reasonable basis for allowing a different ou tcom e . Even where, 
as p roposed  here, discretionary authority is broadly granted , state agencies are not 
free to apply the law differentially or make unjust distinctions between persons or 
groups in the app lication  o f  the law they adm inister. -  T hus , if the d irec to r can 
assert no reason to justify the shaping o f  the d irection and dim ensions o f  the 
adm inistrative review underlying the written best interest finding e ffort than to restrict

Representative Joe Sitton
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-  In doing so, I distinguish the situation of classifications in application from (1) 
those in which the statute itself establishes its own classifications, and the statutory 
classifications compel cvaluation-the amendment to AS 38.05.U35 does not do this--and (2) 
those in which the statute makes no classification, or makes a "neutral" classification that can 
be applied cvcnnandcdly but that the statute is so designed as to impose different burdens 
on different classes of peopic-a proposition that your memo docs not assert.

-  In Aicx. the court supplies this expanded explanation of the requirement of the 
basic equal protection principle:

The requirements of equal protection amount to a prohibition of 
laws which, in their application, make unjust distinctions between persons.
If a rational basis for a classification is reasonably apparent, there is no 
denial of equal protection. . .  . We cannot say that a legislative judgment 
was unreasonable if it bears a rational connection to a legitimate public 
purpose. So long as a legislative classification is not based upon an arbitrary 
or unjustifiable distinction and does not invidiously discriminate between 
two groups, there is no denial of equal protection.

Alex. 484 P.2d at 684.



opportun ity  for meaningful public comment, then the e ffo rt may be invalidated under 
an app lication  o f  this basic equal protection requ irem ent. ^

(3 )  Is there a national o r state m odel? I don 't have one to which to refer you. 
How ever, as to coastal m anagement matters, regulations app licab le to the federal 
coastal m anagement program  authorize phased decisionm aking , and this was 
specifically m entioned to me in conjunction with an early discussion o f a first draft 
o f  the Senate com pan ion  to the House bill. See , in this regard, 15 C F R  §§ 9 3 0 .3 7 (c ) 
and 9 3 0 .3 8 (b ).

*

I trust this is sufficient for your purposes.

J B C p l
94 -169 .p lm

« Representative Joe Sitton
March 1, 1994
Page 7

% Considerations of due process, then, or at least a due regard for fair treatment of 
the interested public on a question of significance, would almost certainly require that the 
director outline the principles that would serve to guide or influence exercise of discretion 
bearing upon definition of the scope of administrative review in conjunction with preparation 
of written best interest findings. Since the manner of the exercise of discretion may well 
constitute, under AS 44.62.640(a)(3), a "standard of general applicability” that "makes specific 
a law” administered by the agency and that is "used by the agency in dealing with the public," 
adoption of regulations would seem to be called for.
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The H onorab le Bill Williams 
Chairman, H ouse Resources Committee 
A laska Stale leg islature  
State Capitol, R oom  128 
Juneau, Alaska 99801-1182

D ear Representative W illiams:

H B  474 (G & G ) was passed ou t o f the House Speck'd Committee- on O il and Gas on 
February 28, 1994. On behalf o f the administration, I request that the H ouse Resources 
Committee schedule a hearing on the legislation at the earliest possible date. In addition 
to the extensive record which will be conveyed to the committee, I  want to take this 
opportunity to  address a major concern expressed in prior hearings iu both the H ouse and 
the Senate. T ha t concern has to do with the granting o f limited discretion to the executive 
agencies to determine the scope o f the analysis which will be conducted before a resource 
disposal.

In order for the stale to conduct an oil and gas leasing program , discretion to make 
legislatively required findings must be vested in some decision maker. Someone must reach 
a final decision as lo whether a proposed disposal is.in the best interest o f the state and is 
also consistent, ';vitb the terms o f the A laska Coastal Management program . I believe that 
the Legislature intends that the executive agencies have the responsibility for those 
decisions, not the courts. T he legislation introduced last month clarifies that intent.

I IB  474 (O & G ) does not giant any authority not already vested with the administrative 
agencies, /'mb, in fact, any complaints about the agencies being granted unfettered 
discretion under the provisions o f this legislation are groundless because, ultimately, all 
agency actions are subject to review by die courts. If an agency decision is challenged, 
courts will reviev/ the exercise o f the administrative agency’s discretion to ensure that the 
decision is not arbitrary or capacious, and that it is supported by the administrative record.

Sincerely,

James E  Eason
D i r e  &  n r
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WALTER J. UICKEL, GOVERNOR
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DIVISION OF OIL AND GAS (907 )762 -2547
March 1, 1994

T lie H onorab le Bill W illiams 
Chairman, H ouse Resources Committee 
Alaska State Legislature 
State Capitol, R oom  128 
Juneau, A laska 99801 -1182

Dear Representative W illiams:

H B  474 was passed out o f the House Special Committee on O il and Gas last evening, and 
hopefully will receive a hearing in the House Resources Committee soon. A  recurrent 
theme in public testimony on H B  474 is that the department is exposing the state to large 
fiscal risks should it be necessary to repurchase oil and gas leases if they are subsequently 
determined to be too environmentally sensitive for development In her testimony earlier 
this week before both the Senate Finance Committee and the H ouse O il and Gas 
Committee, M s. R ick i O tt even went so far as to suggest that conflicts will undoubtedly 
occur, resulting in the need for lease buybacks. H er comments, as well as those o f others 
testifying on H B  474, suggest that there will he extraordinary financial exposure for tire stale 
should H B  474 be passed.

Those concerns seem  to arise from a belief that "history will repeat itself," and that the state 
will be  faced will; the need to repurchase tracts, as resulted after the legislature decided, 
as a matter o f policy, not to allow leasing in Kachemak Bay. F o r two reasons, 1 do not 
believe that passage o f H B  474 will produce such dire consequences.

First, as a result o f  the Kachem ak Bay decision, as well as general concerns about oil and 
gas leasing, the statutes governing oil and gas leasing underwent comprehensive revision in 
1978. A  m ajor provision o f those revisions was the adoption o f a five-year schedule with its 
predictable timelines. The requirement that sales which the department proposes to conduct 
must be on the five-yeai schedule for a minimum o f two calendar yeais was adopted at that 
time. The implicit purpose o f  this requirement was that dm legislature have sufficient notice 
o f potendally controversial sales so that it could act to set broad jxdicy in those instances 
where it was the will o f die legislature not to lease. H B  474 in no way diminishes the 
legislature’s ability to review areas under consideration for leasing and to remove those 
which it chooses.

Secondly, the fiscal exposure about which IVte. O tt and others speculate already exists. 
However, the presumption that massive lease buy lucks conflicts will occur as a result o f that
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Chairman, House Resources Committee 
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exposure conflicts with the record. Rather than speculating o i l  the effects o f having a 
situation where leasing m ight occur w'th the need to later disallow development, one should 
look to that record.

.Since 1979, the Department o f Natural Resources has included as a term in its leases a 
provision which makes d e a r  that the lessee purchases the lease with the risk that it may 
ultimately not be allowed to develop the lease. T ha t provision, Paragraph 20, entitled 
Default and Termination; Cancellation, provides in pertinent part:

...(b ) The stale may cancel this lease at any time if the state determines, after 
the lessee has been given notice and a reasonable opportunity to be heard, that:

(1 ) continued operations pursuant to this lease probably will cause 
serious harm or damage to biological resources, to property, to mineral resources, nr 
to the environment (including the human environment);

(2 ) the threat o f harm or damage will not disappear o r  decrease to 
ail acceptable extent witliin a reasonable period o f lime; and

(3 ) the advantages o f cancellation outweigh the advantages of 
continuing this lease in eifecL Any cancellation uuder this subparagraph will not 
occur unless and until operations under this lease have been under suspension or 
temporary prohibition by die state, with due extension of (lie terms o f  this lease, 
continuously for a  period o f five years or for a lesser period upon request o f the 
lessee.

(c )  Any cancellation under subparagraph (b ) will entitle the lessee to 
receive compensation as the lessee demonstrates to the state is equal to the lesser 
of:

(1 ) the value o f the cancelled rights as o f the date o f  cancellation, 
with due consideration being given to both revenues from this lease and anticipated 
costs, including costs o f compliance with all applicable regulations and stipulations, 
liability for clean-up costs or damages, o r boLh, in the case o f an oil spill, and all 
other costs reasonably anticipated under this lease; or

(2 ) the excess, if any, over the lessee’s revenues from this lease (plus 
interest on the excess from the date o f receipt to  date o f reimbursement) o f all 
consideration paid for this lease and all direct expenditures made by the lessee after 
the effective date o f  this lease and in connection with exploration or devclopinc it, 
or both, under this lease, phis interest on that consideration and those expenditures 
from the date o f  payment to the date o f reimbursement.
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Since that provision was incorporated in the state’s leases, 40 competitive o il and gas lease 
sales have been held, with more than 1758 leases having been issued. In total, leases 
comprising m ore than four million acres currently are conditioned by thin provision.

T o  date, there have been no conflicts which required the slate to exercise this option. T o  
the contrary, there have been instances in which m ajor accommodations were required o f 
lessees to assure that their proposed development plans were made compatible with 
competing surface resources. I  have cited for the record during prior testimony on H B  474 
the state’s experience in permitting the Niakuk and Iisbum e developments m  the North 
Slope. In both cases the lessees’ proposed developments were considerably reconfigured 
and conditioned to assure minimal environmental impact and compatible development. 
Thus, perception that the State is somehow forced into incompatible development after 
issuing oil and gas leases has never materialized.

Similarly, I have addressed on the record that the ’’conflicts" which were alleged by the 
plaintiffs to be inevitable should Sale 78 proceed without deletion o f  the fishing corridor 
acreage. Those supposed "conflicts" simply do not comport with the record. As noted in 
my February 28 ,1 9 9 4  letter to the committee, the corridor area has been the site o f leasing 
in the past, as well as the drilling o f  four exploratory wells. There are active leases in the 
area today. 'Hiese fads, again, are being disregarded.

The record compiled from  more than 40  lease sales since 1978 reflects that adequate 
mitigation measures and teims have been adopted at tire lease sale stage to assure that the 
department can condition subsequent projects with demonstrated success to assure that they 
me hi the slate’s best interest and consistent with the ACM P . However, the courts’ 
decisions demonstrate that they are unwilling to allow the department to proceed beyoud 
leasing to the second stage, that o f  reviewing specific project proposals, identifying conflicts 
that must be resolved, and working with the responsible state agencies, the public and 
lessees to  provide creative solutions to address those conflicts,

It is for that reason that passage o f H B  474 is crucial. W ithout the legislature’s clear 
guidance, the courts will continue; to set oil and gas leasing policy.

Sincerely,

a * ~ .  9 . p—
/ James E. Eason 
[^D irector



Rep. Bill Hudson 
State Capitol
Juneau, Alaska 99801-1182

Gustavus, Alaska

March 2, 1 9 9 4

Dear Representative Hudson:

As one of the chairmen of the Resources Committee, I ask you to oppose 
HB~4'7'4rwHich' would“altef the administrative procedures and decisions 
for leasing or other disposal of state lands and resources.

Th is-is-a-rea lly-terrib le-b illrforit'^o i'ild 'b 'dth—ahnclgenth'^puBnc'pfocess-  
and put blinders on the responsible parties. Would damage to the fisheries 
and coastlines of the Alaska Peninsula have been considered a "reasonably 
forseeable, nonspeculative, direct effect" of building the TransAlaska 
Pipeline or the Valdez terminal? Under HB 474 one would expect such a 
possibility to be ruled outside the scope of the administrative process.

What can be the purpose of allowing projects to  be considered in phases, 
and restricting public comment, administrative review and findings to  the 
single phase under consideration? It can only be to frustrate the public 
process and exhaust, those who would otherwise wish to  be involved in it. 
Wise planning can only be hindered by such a policy, and the public left 
frustrated and angry. One can imagine the most hazardous projects being 
divided into the most phases!

A fter the oil pipeline and terminal were built, several parties including 
the State o f Alaska busied themselves with taking apart and reducing the 
safeguards surrounding that system. After the Exxon Valdez spill 
legislators lined up to enact new safeguards. Five years later the 
legislature and governor are busy taking the safeguards apart again.

This kind o f legislation engenders distrust of legislators and of the 
administrative bureaucracy.

Yours truly,

9 z : i t  o b m  t > 6 - z 0 - a « w
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March 10, 1994
Sent by telefax

Representative Bill Williams,
Chairman House Resources Committee 
State Capitol, Room #128 
Juneau, AK. 99801-1182

Dear Representative Williams,

On February 28, 1994, I was fortunate enough to have an opportunity to 
testify orally on HB 474 before the House Special Committee on Oil & 
Gas, That testimony was transcribed and submitted to your committee on 
March 4. I have since taken the opportunity to clarify my remarks and add 
some additional comments.

I would appreciate it if copies of my revised testimony could be 
distributed to each of the Committee members. Thank you for your 
consideration.

Sincerely,

Theo Matthews 
Administrative Assistant
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eo Matthews February 28,1994 Testimony On HB474 

To The House Oil & Gas Committee

UNITED COOK INLET DRIFT ASSOCIATION
P.O. Box 389 * Kenai, Alaska 99611 - 0389 

(907) 283-3600 - FAX (907) 283-3306

Thank you Mr. Chairman. My name is Theo Matthews. I am speaking tonight 
as the Administrative Asssistant of United Cook Inlet Drift Association 
(UCIDA). I am also a member of UFA and serve on the UFA Habitat and 
Executive Committees.

Both UCIDA and UFA oppose HB474. I was encouraged by the 
comments from AOGA tonight where it was stated that they sirnply did not 
feel that DNR should have to engage in endless speculation. I don’t think 
anyone has argued against the fact that there should be some certainty in 
the scope of things that n©6d to be considered - this is only fair to the 
courts and to DNR. One should not have to speculate out to the ends of the 
earth. However, that is not the driving force behind this legislation 
which, as written, would allow "directors” the discretion to deem most if 
not all public comments and concerns ''speculative" in best interest and 
consistency findings at the initial disposal phase of any project.

The driving force behind this legislation is found on page 2, lines 24-27. 
The issue here is phasing and best interest findings, and what that does to 
the relevancy of public comment and to the public and state coffers. The 
attempt to limit what is relevant to a DNR decision to grant a property 
right to a leasee at the leasing stage is not acceptable. This legislation 
will not even permit DNR to consider the most nonspeculative of issues 
that can be seen down the road. The same thing is found in the section 
dealing with consistency findings, section 46 on page 5. Again, at its 
discretion, DNR may limit consistency review to a particular stage. The 
problem with this bill is DNR’s ability to limit the scope of bBst interest 
findings and consistency reviews - this is bad public policy.

There was nothing speculative about the issues we raised in Cook Inlet 
with respect to Lease Sale 78. We made it very clear that a stationary 
production platform in certain waters in Cook Inlet would be totally 
incompatible with existing uses when considering physical and safety 
conflicts. We made this claim with respect to two areas of Cook Inlet

1 of 2
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included in Lease Sale 78:
1) Tracts 20 and 21 which are located in front of the oil tanker 

docks in North Kenai. It is pretty obvious you don't want a 
stationary platform there.

2) We also made this claim with respect to the near shore waters 
south of Kasilof.

There is nothing speculative about the conflict that would be created by 
locating platforms In either of these areas.

UCIDA requested that DNR include a mitigation measure in the Leas© that 
was fair to the lessee and the public. The suggested mitigation measure 
would have advised the lessee interested in purchasing leases in these 
particular marine, waters that permanent production platforms would not 
be allowed. UCIDA also suggested that other kinds of access would have 
been acceptable. These included directional drilling, tapping a well and 
piping it to shore. We did not oppose the lease sale itself. There were 
many other tracts in northern waters, along the west side of Cook Inlet 
and onshore where no additional mitagation measures were proposed.

D N R ’s response w as that we were asking them to engage In 

speculation by considering the conflicts that would arise if a 

permanent production platform were to be put In these areas. W e  
found this comment less than genuine after 35 years of offshore 

platforms being the only production method used in the marine 

waters of Cook Inlet!

The public, in every possib le forum, let DNR know that there were 
conflicts. Different elements of the public had different concerns. For 
example:

- there were many land owners who stated they had not been 
notified and did not want drilling on their property. DNR stated that, by 
law, a bond would have to be posted if an agreement could not be reached 
with a land owner but that drilling could, nevertheless, occur. DNR also 
stated that the bond would not cover a neighbor’s damages.

- Cook Jnlet Regional Citizen’s Advisory Council opposed the entire 
sale, all tracts in marine waters and onshore because no environmental 
monitoring program has been established in Cook Inlet.

- The Kenai Peninsula Borough Assembly opposed all tracts, land and 
marine, south of Kasilof.

- Commorcial fishermen opposed only the marine portions of tracts 
that were located in front of the tanker docks and south of Kasilof. As you

2 of 2
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can see, there were many different elements of the public that had varied 
concerns. But commercial fishermen did not oppose this sale.

I would like to conclude, Mr. Chairman, by noting that the court in the 
Lease Sale 78 case was not arbitrary and did not engage In far 
flung speculation. The court noted DNR’s own F ind ing  where the 
fisheries were identified and it was stated that exploration and 
development of the sale area could adversely affect human uses of the 
area and its resources if access to hunting, fishing, or trapping were 
restricted by Industry’s operations occurring at the same time and place 
as harvest activities. Those were DNR’s own findings. Judge Cranston 
concluded that DNR’s failure to address and resolve specific conflicts as 
to proposed use imperilled the consistency findings. That is exactly what 
we told DNR throughout the public hearings. We expressed our conviction 
that conflicts would definitely arise if platforms were placed in certain 
tracts. We need to resolve these issues at the lease stage &M , In the 
state’s best Interest.

Thank you Mr. Chairman.

Sincerely,

Theo Matthews 
Administrative Assistant



James K. Eason, Director
Alaska Department of Natural Resources
Division of Oil and Gat
P.O. Box 107034
Anchorage, Alaska 99510
Dear Mr. Baton:
This is in regard to our efforts to reiolvo differences with you over Senate Bill 308 and House Bill 474, the 
legislation sponsored by the Administration that would chingo the requirements by which the Stato must 
make best interest determinations undca-Titio 38 of Alaska Statutes and coastal zone consistency 
determinations under Title 46. Representatives of our organizations have devoted several hours to meeting 
with you and drafting suggested alternatives to tho existing bills in order to protect the interests of coastal 
communities and residents. Regrettably, we appear to have reached an impasse. It Is our hope that by clearly 
articulating our concerns in this letter, you will reconsider your position on critical points of disagreement 
and be amenable to evaluating Some of the changes wo havo suggested.
DELETION OF REFERENCE TO SEC. 46.40,094 CONSISTENCY DETERMINATIONS
We have aikod that you agree to delotion of sections of tho existing bills that chango the manaor in which 
coastal zone consistency determinations are conducted. We havo indicated that tho current language would 
grant rn inordinate amount of discretionary authority to the state government at the coat of local 
governments and adversely affect the ability of local governments and developers to undertake long-range 
planning for the completion of projects and mitigation of impacts.
The curreL. statutory language regarding coastal zone consistency determinations is the result of many hours 
of cooperative effort between state administration* and local governments and many years of experience in 
implementing the Alaska CoMtal Management Program. The changes proposed in the pending legislation are 
significant and far-reaching. We again ask you to consider agreeing to set aside any amendments to Title 46 
during this legislative session and work with us in the interim to craft amendments that serve our mutual 
needs.
LIMITING CHANGES IN TITLE 38 TO OIL AND GAS LEASE SALES
As we indicated in our meetings with you, we are uncomfortable with the changes proposed in the current 
legislation that would allow tho phasing of best interest determinations at the Stale's discretion under Title 
38, We fool that such changes would have far-reaching consequences beyond Alaska's coastal areas, increase 
the state’s financial liability in many instances and alter the manner in which divisions within the 
Departments of Fish and Game and Environmental Conservation as well as tho Department of Natural 
Resources review initiatives which involve tho disposal of interests in state resources.
However, we indicated we would be willing to consider some changes in the best interest determination 
provisions of Title 38 if they were limited to state oil and gas leasing and could be demonstrated to improve 
tho current leasing program. You pointed out that you feel determining what will happen as a result of a 
state oil and gas lease sale involves a greater degree of uncertainty than determinations for state timber sales 
or mineral leases, As a result, you asserted, predicting the final outcome of potential development at the 
leese sale stage is more difficult. We are theroforo disappointed that you are not willing to support limiting 
Tide 38 changes to oil and gas lease sales. Given that the pending legislation was doalgnod to address - 
problems you identified in the state's oil and gas leasing program, we ask that you reconsider your position 
on this Issue.



EXPANSION OP THE WORKING GROUP
We alto ask that you reconsider your opposition to expanding the current informal working group to includo 
representatives of the Department of Law and the Department of Governmental Coordination. As was 
pointed out during the last meeting of the working group, tho institutional experience representatives of these 
agencies could bring to ihc table would bo invaluable in reviewing the complex issues affected by the pending 
legislation. In addition, as we have indicated, local agencies and pnblic interest groups outside of Alaska's 
coastal districts that would be affected by changes in Title 38 should be brought to the table.
At this time we must reaffirm our opposition to the current ioglslation. Ploase understand we simply cannot 
support these bills In their present form. The manner in which the State makes decisions regarding the 
disposal of state resources in coastal areas can have profound effects on the lives and livelihoods of tho 
cUiiena who live in these regions. We Believe it is essential that tho people most affected by the State's 
decisions maintain meaningful opportunities to participate in those decisions.
We look forward to hearing from you.

Sincerely,

Gorty McCunei President 
United Fishermen of Alaska

Theo Matthews, Admlnstrative Assistant 
United Cook Inlet Drift Fishermen's Association

Loren Flagg, Executive Director 
Kenai Peninsula Fishermen's Association

Dome Hawxhurst, Executive Director 
Cordova District Fishermen United

Paul Seaton, Chairman 
. Alaska Marino Conservation Council

cc All Coastal Districts
Harry Noah, Commissioner, Ak Department of Natural Resources
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DEPT. OF NATURAL RESOURCES P.O. BOX 107034
ANCHORAGE. ALASKA 99510-7034 
PHONE : (907) 762-2553
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T h e  H on o ra b le  B ill W illiam s
Chair n, H o u s e  R  ̂ sources C om m ittee
A la f ;a te Leg is la tu re
State C ap ito l, R o o m  128
Juneau , A la sk a  9 9 80 1 -1 1 8 2

D ea r  R epresen ta tive W illiam s:

H B  474  was passed ou t o f  the H ou se  Specia l C om m ittee  on  O il and G a s  last evening, and 
hopefu lly  w ill rece ive a  hearing in the H ou se  R esou rces C om m ittee  soon . A  recurren t 
them e in pub lic  testim ony on  H B  474  is that the departm en t is exposing the state to large 
fiscal risks sh ou ld  it be necessary to repu rchase oil and gas leases if they are subsequently  
determ ined to  b e  too  environmentally sensitive fo r deve lopm en t. In he r testim ony earlier 
this week b e fo re  b o th  the Senate F inance C om m ittee  and the H ou se  O il and G as  
C om m ittee , M s. R ick i O tt even went so  far as to suggest that conflicts will undoubtedly  
occu r , resulting in the need fo r lease buybacks. H e r  com m ents, as well as those o f  others 
testifying on H B  474 , suggest that there w ill be ex traord inary financial exposure fo r  the state 
shou ld  H B  4 7 4  be passed.

T h o se  concerns seem  to  arise from  a be lie f that "history will repea t itself," and that the state 
will be faced  w ith the need to repu rchase tracts, as resu lted after the leg islature decided , 
as a m atter o f  policy , not to  allow  leasing in K a chem ak  Bay . F o r  two reasons, I d o  not 
believe that passage o f  H B  474  will p rod u ce  such d ire consequences.

F irst, as a resu lt o f  the K a ch em ak  Bay  decision , as well as general concerns abou t o il and 
gas leasing, the statutes governing oil and gas leasing underwent com prehensive revision in 
1978 . A  m a jo r  prov is ion  o f  those revisions was the adop tion  o f  a  five-year schedu le with its 
pred ictab le tim elines. T h e  requ irem en t that sales which the departm en t p roposes to conduct 
must be on the five-year schedu le fo r a  m in im um  o f  two ca lendar years was adop ted  at that 
tim e. T h e  im plicit pu rp ose  o f  this requ irem en t was that the leg islature have sufficient notice 
o f  potentially con troversia l sales so that it cou ld  act to set b road  po licv  in those instances 
where it was the will o f  the leg islature not to  lease. H B  4 7 4  in no way dim inishes the 
leg islature’s ability to review  areas under consideration  fo r  leasing and to  rem ove those 
w hich it chooses .

Secondly , the fiscal exposure ab ou t w hich M s. O tt and others specu la te  already exists. 
H ow ever, the p resum ption  that m assive lease buybacks conflicts w ill o c cu r as a result o f  that
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exposure conflicts with the record . R a th e r  than specu lating on the effects o f  having a 
situation  where leasing m ight occu r w ith the need to later disallow  deve lopm en t, on e shou ld  
lo o k  to that record .

S ince 1979, the D epartm en t o f  N a tu ra l R esou rces has included as a term  in its leases a  
prov ision  which m akes clea r that the lessee purchases the lease w ith the risk that it may 
ultim ately not be allow ed to  deve lop  the lease. T h a t prov ision , P arag raph  20 , entitled  
Defau lt and Termination; Cancellation, provides in pertinent part:

. . . (b ) T h e  state may cancel this lease at any tim e if the state determ ines, after 
the lessee has been  given notice and a  reasonable opportun ity  to  be heard , that:

( 1 )  con tinued operations pursuant to  this lease p robab ly  will cause  
serious harm  o r  dam age to b io log ica l resources, to property , to  m ineral resources, or 
to the environment (including the human env ironm ent);

(2 )  the th reat o f  harm  o r  dam age will not d isappear o r decrease to 
an accep tab le  extent w ithin a  reasonab le period  o f  tim e; and

(3 )  the advantages o f  cancellation  outweigh the advantages o f  
continuing this lease in effect. Any cancellation  under this subparagraph will not 
occu r unless and until operation s under this lease have been  under suspension or 
tem porary p roh ib ition  by the state, with due extension o f  the term s o f  this lease, 
continuously for a period  o f five years o r  fo r a lesser period  upon  request o f  the 
lessee.

(c )  Any cancellation  under subparagraph (b )  will entitle the lessee to 
receive com pensation  as the lessee dem onstrates to  the state is equa l to  the lesser 
of:

( 1 )  the value o f  the cancelled rights as o f  the date o f  cancellation , 
with due consideration  being given to bo th  revenues from  this lease and anticipated  
costs, including costs o f  com p lian ce with all app licab le regulations and stipulations, 
liability fo r clean -up costs o r  dam ages, o r  both , in the case o f  an oil spill, and all 
o ther costs reasonably an ticipated under this lease; o r

(2 )  the excess, if any, over the lessee’s revenues from  this lease (p lus 
interest on  the excess from  the date o f  receip t to  date o f  re im bursem en t) o f  all 
consideration  pa id  for this lease and all d irect expenditures m ade by the lessee after 
the effective da te  o f  this lease and in connection  with exp loration  o r  developm ent, 
o r  both , under this lease, plus interest on that consideration  and those expenditures 
from  the date o f  paym ent to the date o f  reim bursem ent.
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Since that p rov is ion  was in corpo ra ted  in the state ’s leases, 4 0  com petitive o il and gas lease 
sales have been  he ld , with m ore than 1758 leases having been  issued. In total, leases 
com prising m ore  than  four m illion  acres currently are cond itioned by this provision .

T o  date , there have been  no conflicts which requ ired  the state to  exercise this op tion . T o  
the contrary , there have been  instances in which m a jo r accom m odation s w ere requ ired o f  
lessees to  assure that their p rop osed  developm ent plans w ere m ade com patib le  with 
com peting su rface resources . I have cited fo r the reco rd  during p r io r  testim ony on  H B  474  
the state ’s experience in perm itting the N iakuk  and L isburne developm ents on the N orth  
S lope . In bo th  cases the lessees’ p rop osed  developm ents w ere considerab ly reconfigured  
and cond ition ed  to  assure m inim al environmental im pact and com patib le  developm ent. 
Thus , percep tion  that the state is som ehow  fo rced  into in com patib le  developm ent after 
issuing oil and gas leases has never m ateria lized .

Sim ilarly, I have addressed on  the record  that the "conflicts" which were alleged by the 
plaintiffs to  be inev itab le shou ld  Sa le 7 8  p roceed  w ithout de le tion  o f  the fishing co rr idor  
acreage . T h o se  supposed ' convicts" simply d o  not com port w ith the record . A s noted in 
my February  28 , 1994 letter to  the com m ittee , the co rr id o r a rea  has been  the site o f  leasing 
in the past, as well as the drilling o f  fou r exploratory wells. T h e re  are active leases in the 
area today. T h e se  facts, again , are being disregarded.

T h e  reco rd  com p iled  from  m ore  than 4 0  lease sales since 1978 reflects that adequate  
m itigation m easures and term s have been  adop ted  at the lease sale stage to assure that the 
departm en t can cond ition  subsequent pro jects with dem onstrated success to  assure that they 
are in the state ’s best interest and consistent w ith the A C M P . H ow ever, the courts ’ 
decisions dem onstra te that they are unwilling to allow  the departm en t to p roceed  beyond 
leasing to the second  stage, that o f  reviewing specific p ro jec t p roposa ls , identifying conflicts 
that must be resolved , and working with the responsible state agencies, the pub lic and 
lessees to p rov ide creative solu tions to  address those conflicts.

It is fo r that reason that passage o f  H B  47 4  is crucial. W ith ou t the leg islature’s clear 
guidance , the courts will con tinue to  set oil and gas leasing policy .

Sincerely ,

-?

Jam es E . E ason  
D ire c to r
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D e a r  Represen ta tive W illiam s:

H B  474  (O & G )  was passed ou t o f  the H ou se  Specia l C om m ittee  on  O il and G a s  on  
February 28 , 1994 . O n  b eh a lf o f  the adm in istration , I request that the H ou s e  R esou rces  
C om m ittee schedu le a  hearing on  the legislation at the earliest possib le da te . In addition  
to  the extensive reco rd  which will be conveyed to  the com m ittee , I want to  take this 
opportun ity to  address a  m a jo r concern  expressed in p r io r hearings in bo th  the H ou se  and 
the Senate. T h a t concern  has to do  with the granting o f  lim ited d iscretion  to  the executive 
agencies to determ ine the scope o f  the analysis which will be conducted  b e fo re  a  resource  
disposal.

In o rde r fo r  the state to conduct an oil and gas leasing p rog ram , d iscretion  to m ake 
legislatively requ ired  findings must be vested in som e decision  m aker. S om eon e  must reach  
a final decision  as to  w hether a proposed disposal is in the best interest o f  the state and is 
also consistent with the terms o f  the A laska C oasta l M anagem en t p rog ram . I believe that 
the Leg isla ture intends that the executive agencies have the responsibility fo r those 
decisions, not the courts . T h e  legislation in troduced last m onth clarifies that intent.

H B  474 (O & G )  does not grant any authority not already vested w ith the adm inistrative 
agencies. A nd , in fact, any complaints ab ou t the agencies being gran ted un fettered  
discretion under the provisions o f  this legislation are groundless because , u ltim ately , all 
agency' actions are sub ject to review by the courts. I f  an agency decision  is challenged , 
courts will review the exercise o f  the adm inistrative agency’s d is c e t io n  to  ensure that the 
decision is not arbitrary o r  capacious, and that it is supported  by the adm in istrative record .

Sincerely,
P  . f  L

James E . E ason  
D irec to r

P.O. BOX 107034
ANCHORAGE. ALASKA 99510-7034 
PHONE. (907 ) 762-2553

(9 0 7 )7 6 2 -2 5 4 7
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Representative Gary L. Davis

March 07, 1994

Commiss.ioner Harry Noah 
Department of Natural Resources 
Mail Stop 1000 
Junueau, AK 99801

Dear Commissioner Noah:

As you know, House Bill No. 474, "...modifying administrative 
procedures & decisions by state agencies that relate to uses & 
dispositions of state land, property & resources...." has passed 
out of the House Special Committee on Oil « Gas after two hearings. 
As a member of that committee with many concerned constituents I 
feel there are a few changes that should be considered to alleviate 
many of the concerns expressed.

There are a few changes which could be made that I feel would 
reduce an implied "trust me, I am from the government and I am here 
to help" sentiment. These changes are: (copy 8-LS 1692\K)

1- Page 2 Line 9- change first word in line, "may" to "shall." 
This maintains continuity with the paragraph. I n  actuality there 
will be a review and finding so the more directive word should be 
acceptable.

2- Page 2 line 27- change the word "solely." I am not sure what 
would fit, but even if it was deleted I think a lot of concerns 
would be reduced. Any recommendations by your office would be 
appreciated.

3- Page 4 line 15- the last word "or" should be changed to "and." 
I discussed this with Jim Eason at the last meeting and he wasn't 
in favor of the change, but it is my feeling that the stronger word 
should be used when describing an activity that will be done.

Representing House D is tric t S ■ Soldotna to Seward



These are my immediate concerns. I want to assure you I do support 
the intent of this legislation. As a long time Kenai Peninsula 
resident I have an understanding of the compatibility of oil/fish 
in Cook Inlet, but I also understand the concerns expressed when 
legislation such as HB 474 is introduced under its particular 
circumstance. There is a problem which needs to be addressed, but 
all involved parties should and can be a part of the solution!

Thank you for considering my proposals. I am looking forward to 
your response.

resentative

GD: jb

cc: Senator Loren Leman
Representative Bill Williams 
Theo Matthews
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HB 474 & SB 300
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Juneau, Alaska 99801 

907/586-2820 
Fax: 907/403-2545

UFA opposes this legislation. W e  are not anti-developm ent. However, this legislation 
attempts to ignore consideration of problem s at the initial stage of projects.

The A laska  Coasta l Management Program isn't broken: DNR is.

In April 1993, the Alaska Suprem e Court ruled that D N R  failed to adequately consider 
salient issues in making its best-interest finding to allow Lease Sale 50 (C am den Bay) to 
proceed. Sale 50 was rem anded because D N R  did not do its homework.

In Decem ber 1993, the A laska Suprem e Court ruled that D N R  again failed to adequately 
consider identical issues in making its best-interest finding to allow Lease Sale 55 

(Dem arcation Point, A N W R ) to proceed. Sale 55 w as rem anded because DNR did not 
do its homework. In fact, the Suprem e Court was so astonished by DN R 's sloppiness in 
preparing its Findings, that the court specifically pointed out in its ruling that DNR 
appears to have c o p ie d -w ith o ut alteration—the previously rejected Sale 50 Finding in 

C am den Bay and tried to apply this sam e flawed Finding to Sale 55.

In January 1994, the State Superior Court ruled preliminarily that D N R failed to 
adequately consider salient issues in making its best-interest finding to allow Lease Sale 
78 (Cook Inlet) to proceed. Although D N R  has appealed, it is obvious, this time even at 
the state court level, that D N R  has, once again, not done its homework.

Leg islative "fixes" won't substitute for professionalism  at DNR.

D N R  has already asked the Legislature to change the law when the Alaska Supreme 
Court found that D N R  m ade the initial consistency determ ination in Sale 50, rather than 
the Office of M anagem ent and Budget as required by law. The Legislature am ended the 
law (AS 44.19.145(11)) to permit D N R to m ake consisiency determ inations-retroactive to 
Sale 50. O nce again, D N R  is requesting legislative "fixes" fnr departmental 
incompetency. The law is not the problem.

This leg is lation increases federal authority on federal lands 
and decreases local authority on state lands.

This legislation tries to give D N R  resource agency directors authority to limit the scope 
and num ber of issues that are raised during administrative review. However, because 
federal and state findings need to be consistent under the Coastal Zone Managem ent

MEMBER OnGAMIZATIONS
Alaska Crab Coalition • Alaska longline Fisherman's Association • Alaska 7rollers Associalion • Aten K Seiners Association 

Bering Soa Fishormen's Associalion • Bristol Bay Diiflnellers Association ■ Concerned Area "M” Fishermen 
Cook Inlet Aquaculture Association • Cordova District Fishermen United • Kenai Peninsula Fishermen's Association 

North Pacific Fisheries Association • Northern Southeast Regional Aquaculture Association • Peninsula Marketing Association 
Petersburg Vessel Owners Association • Prince William Sound Aquaculture Corporation ■ Soaltrod Producers Cooperative 

Southeast Alaska Seiners Association • Southern Southeast Regional Aquaculture Associalion 
United Cook Inlet Drill Association • Western Alaska Cooper alive Marketing Ar.sooatnn



Act, when this legislation delegates broad authority to state directors, it also delegates 
this sam e broad authority to federal directors. For exam ple, if this legislation were 
enacted, the state would have .'ar less opportunity to com m ent on federal findings on 
federal lands, such as outer continental shelf oil lease sales or Tongass timber harvests.

Similarly, by em pow ering D N R resource agency directors to narrow the focus of 
administrative reviews, this legislation also takes power aw ay from local governm ents 
and the concerned public. This is undemocratic. The idea of concentrating control in the 
hands of state bureaucrats is as repulsive to local governm ents and people as the idea of 
concentrating control in the hands of federal bureaucrats is to state governments. Yet 
this legislation does both.

This leg is la tion  affects future timber, mining and oil projects.
i

This legislation gives all resource agency directors-tim ber, mining, o i l -  power to limit the 
range of issues presented during administrative reviews. This concentrates power in the 
hands of state bureaucrats who have dem onstrated their inability to m ake "reasoned 
determ inations" in areas other than oil and gas lease sales. For exam ple, the area 
forester determ ined that the visual impact from the 215,000 acre harvest in the Susitna 
Valley would be a "pleasing" mosaic of colors for viewers.

This leg is la tic  w ill increase the risk of environm entally unsound projects.

This legislation allows D N R  to conduct m ulti-phase administrative reviews and permitting 
without requiring all the relevant information at the initial phase of the proposed project. 
This is counter to the best interests of the state, because D N R  will find it difficult to slow or 
stop m om entum  once projects are initiated and developers have property interest. The 
lease sale buy-back situation in Bristol Bay is a perfect exam ple. To be fair to the state, 
developers and the public, it is im perative that all social and environm ental risks are 
brought to the table at the initial stage of the project.

The Alaska Suprem e Court noted that "a finding... that developm ent is economically 
feasible is not the sam e as a finding that the sale is in the State's best interests. DNR 
must consider the "social, cultural and environm ental impacts on the state from oil 
production." However, the Suprem e Court warned that "the more segm ented an 
assessm ent of environm ental hazards, the greater the risk that prior permits will compel 
D N R  to approve iater, environmentally unsound permits." Surely this is not in the state's 
best interests.

Th is bill leg is la tes DNR's incom petence and irresponsib ility.

Th e Alaska Suprem e Court found that "DNR is required [by law] to take a 'hard look' at 
the salient problem s involved with a lease sale, and [it] must engage in reasoned 
decision making." Further, the Suprem e Court ruled that D N R  must "consider the 
probable cum ulative impact of all anticipated activities which will be a part of [the project]. 
Instead D N R  is appealing to the legislature to rem ove these requirements.

The problem lies with D N R 's ability to meet the requirem ents of the Coastal M anagem ent 
Program, not with the program itself. The public, industry and the state deserve to 
discuss and resolve issues up front to ensure projects proceed responsibly and with 
m inim al impact on other resource users and the environm ent.
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Alaska Sportfishing A ssociation
‘ 3 6 0 5  A rc tic  B lvd . S u ite  3 0 0  • A nchorage , AlasScs 3 9 50 3

Rep. David" Finkslste in 
Ala3ka House of Representatives 
State Capitol 

. ••• “ Juneau, .AK

' ; ;• Re;- H&4^/SB30& : • \

Dear Representative Finkelstein,

Thank you for asking for the position of the Alaska 
Sportfishing Association on HB474 and its companion bill,

:v. SB308.

The Association is opposed for the following reasons:

The bills amend AS 38.05.035 (e). The present law requires 
the Director of the Division of Lands to make findings as to 
the state's "best interest" whenever the state considers land 
disposal, timber sales or oil and gas leases. These findings 
must meet criteria that protect fish and wildlife habitat, 
such as sport fishing.

Section 1 of the bills would amend the statute to make the
best interest determinations subject not to specific
criteria— - but to simply whatever facts and issues the 
Director of the Division of Lands believes are "material". 
This defeats public planning, and the requirements that 
agencies responu to public concerns. It changes agencies 
into some "divine hand" that knows best, rather than 
requiring that they respond to the public.

Section 1 of the bills would also defeat considerations of 
•cumulative impacts in multi-phased disposal of lands, leases 
or timber sales. For twenty years, resource agencies 
(beginning with the President’s Council cn Environmental 
Quality in the early 1970’s) have consistently recognized the 
importance of addressing the cumulative impacts in resource 
matters.. This shoddy draftsmanship of the'bills should not 
be allowed to persist.

Finally, this issue of cumulative impacts also arises in 
section 3 of the bills by limiting coastal zone consistency 
determinations to incremental phases of a project rather than 
the? overall project. That’s bad news for fish.



MfiR 02 '94 09:03.BPX PBU BUSINESS P. 3/4

This legislation arises because of in three recent court 
cases , the Department of Natural Resources has lost in 
challenges to its best interest determinations, while the 
latest involved oil lease sale No 78 on the east side of Cook 
inlet, -which is right in the heart of the relatively new and 
expanding Deep Creek recreational fishery and in the heart of 
the long established set net and drift gill net fisheries,
DNR could have easily made a sustainable decision if, as the 
public requested, it had simply required directional drilling 
from ashore in order to protect the fisheries and the 
.aesthetic value- of the area,.

While the Alaska Sportfishing Association has long objected 
to management of the ftdrart stock commercial fisheries that 
intercept many fish other than Xerai Sockeye, and while ASA 
did not join in the litigation to stop that sale, we believe 
that maintaining the existing lav,- regarding best interest 
determinations transcends such matters. That issue 
transcends any particular sale, transcends oil and gas 
matters because other dispositions such as timber sales and 
land sales are involved, and transcends the allocation and 
intercept issues. The best interests statutes are at the 
heart of all state land management, not just oil and gas 
leases.

The Legislature would be unwise to amend the statutes to 
legalize what idie courts have determined to be illegal, in 
our opinion, djir has been correctly told three times that it 
performs poorly on these matters. , Three strikes and you're 
out ought to be the law on DNR. To have DNR now come to ask 
that the statutes it violated bo amended to excuse its 
conduct amounts; to nothing more that any law violator coming 
to the Legislature to ask that the law violated be expunged.
If this were a criminal statute, with a petty £hief making 
.such a reguest,..we would all recognize the absurdity of the 
request. Because this is a civil stature with DNR as the 
violator and the oil industry as a protagonist, we too easily 
think the issues are different. They are not. What DNR 
needs is a lesson in respecting the law, the public and the 
enactments of the Legislature.
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Please convey our sentiments to others in 
Senate, and please keep nn informed if the 
progresses, It should not.

V . .. ’
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F A C S I M I L E  T R A N S M I T T A L  

TO: Rep. Joe Sitton________

Pat Carter 
President

Bob Penney 
Chairman

p . 01

Attention: .foe Date: 4/18/94

RE: SB 308

From: BEN ELLIS

We are sending a total of page(s) including this trans­
mittal. Please contact us at (907) 262-8588 if you encounter 
any problems receiving this transmission. Our fax number is 
(907) 262-8582.

Spa

JOE - HERE IS A COPY OF THE SHORT LETTER I HAVE 

FAXED TO RAMONA AND GAIL. WHEN THIS BILL GOES TO COM­

MITTEE WE WILL SEND A MORE DETAILED OPPOSTION LETTER 

AND OFFER PUBLIC TESTIMONY IF DESIRED. THNAKS FOR YOUR 

INTEREST IN PROTECTING THE HABITAT.

The Sp o rtfish ing  Voice o f  (he K e n a i R iv e r

/CNJ
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H on o ra b le  Joe S itton  
H o u s e  o f  R ep resen ta tives  
A la sk a  S ta te  L eg is la tu re  
State  C ap ito l
Jun eau , A la s k a  9 9 8 0 1 -1 1 8 2

Pat Carter 
President

Bob Penney 
Chairman

P. 02

D ea r  R ep re sen ta t iv e ^ it t tJ n :

B en  E llis
E x e cu tiv e  D ire c to r
K en a i R iv e r  Sportfish-ing, Inc.

T h e  board  o f  d irectors o f  K en a i R iv e r Sportfish in g , Lnc. is con cerned  
abou t S B 3 0 8 . W e  w ou ld  request the b ill be sent to the o il and gas, 
re sou rce s  and the fin an ce  com m ittees fo r  c lo s e  ev a lua tion . •

The Sportfishing Voice of the Kenai River

TOTAL P.02



WALTER J. HICKEL, GOVERNOR

DEPT. OF NATURAL RESOURCES P.O. BOX 10TO34
ANCHORAGE. ALASKA 99510-7034 
PHO N E : (907) 762-2553

DIVISION OF OIL AND GAS (9 0 7 )7 6 2 -2 5 4 7
F eb ruary  23 , 1994

T h e  H on o ra b le  B ill W illiam s  
A la sk a  State Leg isla tu re  
R o o m  128 
Sta te  C ap ito l
Juneau , A la ska  9 9 8 0 1 -1 1 8 2  

D e a r  Represen ta tive W illiam s:

T h e re  is leg islation  in the Senate , S B  30 8 , and in the H ou se , H B  47 4 , w h ich responds to a 
num ber o f  Supe rio r C ou rt and A la sk a  Suprem e C ou r t decisions affecting the state ’s ability 
to con tinue its com petitive o il and gas leasing p rog ram . Passage o f  this leg islation  this 
session is vital to  assuring the viability o f  that p rog ram  and the con tinuation  o f  the many 
benefits which it p rov ides to  all A laskans.

I have enclosed  a num ber o f  docum en ts related to this leg islation in an tic ipation  that you 
may have questions concern ing either the need for this leg islation o r  w hat the leg islation is 
in tended to  accom p lish . A m ong  the enclosures is the A la ska  Suprem e C ou r t ’s February  22 , 
1994 den ial o f  the state ’s petition  fo r its review o f  the Supe rio r C o u r t ’s in junction  o f  Sale  
78 . T h is  Final action  by the A laska  Sup rem e C ou r t underscores the need for addressing and 
passing this leg islation this session.

M eanw hile , I w ou ld  ap p ic c ia te  the opportun ity , at your conven ience, to  discuss the 
leg islation  w ith you . If  you have any questions concern ing the enclosures , p lease  feel free 
to  call.

D ire c to r

En closu res :
L e tte r from  Shelby Stastny 
4 speaking docum ents.
C opy  o f  am ended legislation . 
O rd e r  from  the Suprem e C ou rt.

S jncerely ,

cc: Ky le Pa rke r
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I T  10 ORDERED; THE P E T IT IO N  FOR REVIEW F IL E D  ON JANUARY 2 0 , 1 0 9 4 , IS
D E N IE D , ENTERED AT THE D IR E C  "ION  OF THE SUPREME COURT ON FEBRUARY £ 2 ,  
‘ 'JS 4 . < C H IE F ’ JU S T IC E  MOORE NOT P A R T IC IP A T IN G ^  JU S T IC E  BRYMER, PRO
i f;H) .
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CS FOR SENATE BILL NO. 308(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA  

EIGHTEENTH LEGISLATURE - SECOND SESSION  
BY THE SENATE RESOURCES COMMITTEE

O f f e r e d :
Referred:

Sponsor(s): SENATE RESOURCES COMMITTEE

A BILL 
FOR AN ACT ENTITLED 

’’ An Act modifying administrative procedures and decisions by state agencies that 
relate to uses and dispositions of state land, property, and resources, and to the 
interests within them, and that relate to uses and activities involving land, 
property, and resources, and to the interests within them, that are subject ;o the 
coastal management program when the use or activity is to be authorized or 
developed in phases; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
* Section 1. AS 38.05.035(c) is amended to read:

(e) Upon a written finding that the interests o f the state will be best served, 
the director may, with die consent o f the commissioner, approve contracts for the sale, 
lease, or other disposal of available land, resources, property* or interests in them, and, 
in addition to the conditions and limitations imposed by law, may impose additional 
conditions or limitations in the contracts as the director determines, with the consent

-1- CSSB 308(RES)
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o f the commissioner, will best serve the interests o f the state. A written finding o f 
the director is subject to the following:

(1) with the consent of the commissioner and subject to the 
director’s discretion, for a specific proposed disposal o f available land, resources, 
or property, or of an interest in them, the director, in the written finding.

(A ) shall establish the scope of the administrative review on 
which the director’s determination is based, and the scope o f the written 
finding supporting that determination; the scope of the review and finding 
mav address only reasonably foreseeable, sigr: ficant. direct effects o f the 
uses proposed to be authorized bv the disposal;

(Bf mav limit the scope o f an administrative review and 
finding for a proposed disposal

(i) to the applicable statutes and regulations and the 
facts pertaining to the land, resources, o r property, or interest in
them, that the director finds are material to the determination and 
that are known to t i t ; director or knowledge of which is made 
available to the director during the administrative review; and

fii) to issues that, based on the statutes and 
regulations and facts as described in (i) o f  this subparagraph and 
on the nature of the uses sought to he authorized, the director finds 
are material to the determination o f whether the proposed disposal 
will best serve the interests of the state: and

(C ) mav. if the project for which the proposed disposal is 
sought is a multiphased development, limit the scope o f an administrative
review and finding for the proposed disposal to the applicable statutes and 
regulations, facts, and issues identified in (B )(i) and (ii) of this paragraph
that pertain solely to a discrete phase of the project when the only uses to 
be authorized by the proposed disposal are part of that discrete phase, the
department’s approval is required before the next phase o f the project 
mav proceed, and the department conditions its approval to ensure that 
any additional uses o r activities proposed for that or any later uhase o f the

CSSB 308(RES) -2-
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project will serve the best interests o f the state:
12) a [A] written finding for an oil and gas lease sale under

AS 38.05.180 is subject to (g) o f this section^
(3) a [, A | contract for the sale, lease, or other disposal o f available

iand or an interest in land is not legally binding on the state until the commissioner
approves the contract but if the appraised value is not greater than $50,000 in the case
o f the sale o f land or an interest in land, or $5,000 in the case of the annual rental o f i

Iland or interest in land, the director may execute the contract without the approval of •' 
the commissioner^

(4) before (. BEFORE] a public hearing, if held, or in any case no less . 
than 21 days before the sale, lease, or other disposal of available land, property, 
resources, or interests in them, the director shall make available to the public a written 
finding rhat, in accordance with (1) o f this subsection, sets out the material facts and 
applicable law upon which the determination that the sale, lease, or other disposal will 
best serve the interests of the state was based; however, a [. A] written finding is not 
required before the approval o f

(A ) [ (I ) ]  a contract for a negotiated sale authorized under
AS 38.05.115;

(B ) [(2)] a lease of land for a shore Fishery site under
AS 38.05.082;

(C ) ((3 )] a permit or other authorization revocable by the
commissioner

(D) [(4)] a mineral claim located under AS 38.05.195;
(E ) [(5)] a mineral lease issued under AS 38.05.205;
(F) [f6)J a production license issued under AS 38.05.207;
(G ) [(7)] an exempt oil and gas sale under AS 38.05.180(d) of 

acreage offered in a sale th it was held within the previous five years if the sale 
was subject to a written best interest finding, unless the commissioner 
determines that new information has become available that justifies a revision 
o f  the best interest finding; or

(H ) f(8)] a lease saie under AS 38 .05 .180(w) o f acreage offered

-3-
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in a sale that was held within the previous five years if the sale was subject to 
a best interest finding, unless the commissioner determines diat new 
infoimadon has become available that justifies a revision o f the best interest 
finding.

* Sec. 2. AS 38.05.035(g) is amended to read:
(g) When the director prepares a written finding required under (e) o f this 

section for an oil and gas lease sale scheduled under AS 38.05.180, the director shall 
consider and discuss in the finding

(1) facts that are known to die director at the time o f preparation o f die 
finding and that are

(A ) material to [THE FOLLOW ING  MATTERS OR TO ] issues 
that were raised during the period allowed for receipt o f public commcnti 
whether or not material to a matter set out in (B ) o f this paragraph , and 
within the scope of the administrative review established bv the director 
under (e)(1) of this section; or

(B ) material to the following matters:
i l l  [; (A )] property descriptions and locations:
(ii) [(B )] the petroleum potential o f the sale area, in 

general terms; i
(iii) [(C )] fish and wildlife species and their habitats ; 

within [INJ the lease sale area;
(iv) [(D )] the current and projected uses in the area, 

including uses and value of fish and wildlife;
(v) [(E )] the governmental powers to regulate oil and 

gas exploration, development, production, and transportation;
(vi) [(F)] the reasonably foreseeable cumulative effects 

of oil and gas exploration, development, production, and transportation 
on the sale area, including effects on subsistence uses, fish and wildlife 
habitat and populations and their uses, and historic and cultural 
resources;

(vii) [(G )] lease stipulations and mitigation measures,

CSSB 308(RES)
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including any measures to prevent and mitigate releases o f oil and 
hazardous substances, to be included in the leases, and a discussion o f 
the protccuons offered by these measures;

(vt'iO [(H )] the method or methods most likely to be 
used to transport oil or gas from the lease sale area, and the advantages, 
disadvantages, and relative risks o f each;

(ix) [(I)] die reasonably foreseeable fiscal effects of the 
lease sale and the subsequent activity on the state and affccied 
municipalities and communities, including the explicit and implicit 
subsidies associated with the lease sale, if any;

(x) [(J)] the reasonably foreseeable effects o f oil and gas 
exploration, development, production, and transportation on 
municipalities and communities within or adjacent to the lease sale area; 
and

txi) [(K )] die bidding method or mcdiods adopted by the 
commissioner under AS 38.05.180;
(2) a summary of agency and public' comments received and the 

department’s responses to those comments; and
(3) the basis for the director’s determination that, on balance, leasing 

the area would be in the state’s best interest.
* Sec. 3. AS 46.40 is amended by adding a new section to read;

Sec. 46.40.094. CONSISTENCY DETERM INATIONS FOR USES AND  
ACTIVITIES, (a) When a use or activity is authorized or developed in discrete 
phases, and each phase will require decisions relating to a permit, lease, or 
authorization for that particular phase, the agency responsible for the consistency 
determination for the particular phase

(1) may, in its discretion, limit the consistency review to that particular 
phase if, but only if,

(A ) the agency or another state agency must cany out a 
subsequent consistency review and make a consistency determination before a 
later phase may proceed; and

-5-
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(B ) die agency responsible conditions its consistency 
determination for that phase on a requirement that a use or activity authorized 
in a subsequent phase be consistent with the Alaska coastal management 
program; and

(2) shall, when the consistency review is limited under (1 ) o f this 
subsection, conduct the consistency review for the particular phase and make the 
consistency determination based on

(A) applicable statutes and regulations;
(B ) the facts pertaining to a use or activity proposed for that

phase that are
(i) known to the state agency responsible or made a pan 

o f the record during the consistency review; and
(i») material to the consistency determination; and

(C ) the reasonably foreseeable, significant, direct effects o f the 
use or activity proposed for that phase.
(b) In this section,

(1 ) "agency responsible for the consistency determination" means
(A ) the office of management and budget, for a consistency 

determination required to be made under AS 4 4 .l9 .1 4 5 (a ) ( l l ) ; and
(B ) the commissioner o f the resource agency that coordinates 

a consistency review for a proposed use or activity, or for a proposed phase o f 
a use or activity, when required by this chapter for which a permit, lease, or 
authorization is required to be approved or issued only by that resource agency;

(2 ) "resource agency" has the meaning given in AS 44.19.152.
* Sec. 4. Tills Act takes effect immediately under AS 01.10.070(c).

CSSB 308(RES) ■6-
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W A LTER  J .  H IC K E L  
g o v e r n o r

P.O .B ox n o a a i  
Juneau , Alaska S9a il-aQ O | 

(907) J <55-3500

S t a t e  o f  A l a s k a
o f f i c e : o f  t h e  o q v e r n o r

J U N E A U

F eb ru a ry  15, 1 9 9 4

The H ono rab le  J o e  G reen  
Chairm an
H ou se  OH an d  G as C om m ittee  
C ap ito l Bu ild ing , R o om  1 1 4  
Ju n eau , A K  9 9 8 1 1

D e a r R ep re sen ta tiv e  G reen :

/ I s  a re su lt  o f  s e v e ra l un favo rab le  c o u rt dec is ions , the Adm in istra tion  s im p ly  
can n o t g u a ran tee  the  con tinued  e ffic a c y  o f  the s ta te 's  o il an d  g a s  leasing  p rog ram .
Each o f  the d ec is ion s  h a s  h ad  the e f fe c t  o f  expanding the sc op e  o f  b e s t in te rest 
find ings and  c o a s ta l z o n e  con s is ten cy  determ inations w e ll b e y on d  the le tte r o f  the  . . . . . . .
law , and , w e b e lie v e , b e yon d  the in ten t o f  the Legislature . The cou rt h as m ade  • -  :
d e a r  tha t, in the ab sen ce  o f  spec ific  leg is la tive  intent to the con tra ry , it  w ill s e t  o i l 
an d  g a s  le as ing  p o lic y  b y  im posing its  ow n  standa rd s on  the scop e  and  con ten t o f  
b e s t  in te re s t fin d ing s  an d  c oa s ta l z on e  con s is ten cy  de te rm ina tions re la ted  to le a se  
sa le s .

F o llow ing  the m o s t  re c en t adve rse  dec is ion , the Supe rio r C ou rt's  in junction o f  - --
Lease  S a le  7 8 ,  G o v e rn o r H icke l a s k e d  tha t / coord inate the A dm in istra tion 's  re v iew  . . . . . .
o f  s ta tu to ry  am endm en ts  n ecessa ry  to add re ss  this p rob lem . Partic ipan ts in tha t 
re v iew  inc luded  the C om m iss ioners o f  C om m erce and  Econom ic D eve lopm en t, 
Env ironm en ta l C on se rva tio n , Fish an d  Gam e, and  N a tu ra l R esou rce s , a s  w e ll a s  the 
D ire c to r o f  the D iv is ion  o f  G ove rnm en ta l C oord ination , o th e r rep resen ta tives o f  the 
G ove rn o r's  O ffic e  a n d  m e.

W e have c a re fu lly  re v iew ed  the language  o f  H .B . 4 7 4  an d  a re  conv inced  that it 
rep re sen ts  a re a lis t ic  com m on -sense  app roach  tow ard  re so lv in g  the g row ing  th rea t 
to the s ta te 's  le a s in g  p r o g r a m W e  be lieve  tha t its c a re fu l defin ition  o f  the scop e  
o f  b e s t in te re s t find ing  an d  CZM dete rm ina tions , coup led  with an  exp licit 
accep tan ce  o f  p h a s e d  dete rm inations when the agency h a s  the au tho rity  to fu rth e r 
cond ition  su b seq u en t p ro je c t ap p ro v a ls , w ill d iscou rage litigation  b ased  upon  
specu la tion  an d  b e t te r  se rve  the p ub lic  in te rest.



The H ono rab le  J o e  G reen  
F eb ru a ry  15 , 1 9 9 4  
Page  2

Y ou r com m ittee 's  b ill w ill a lso  fu rth e r s e v e ra l o th e r jo a ls  to which the 
A dm in istra tion  is com m itted , it w ill en su re  a b e s t in te rest finding an d  CZM  
c on s is ten cy  p ro cedu re  th a t is  fac tua l, fa ir a n d  timely. It w ill a ls o  red uce  litigation  
risk s  sub stan tia lly , and , th e re fo re , reduce litigation  costs . W e be lieve  that H .B .
4-74 w ill a ccom p lish  these  w orthw h ile  g o a ls  white p rovid ing  fo r  m ean ing fu l and  
und im in ished  pub lic  re v iew  and  partic ipa tion  in the leasing p rog ram .

On b e h a lf o f  the A dm in istra tion , / app rec ia te  the w illingness o f  y ou  an d  you r 
com m ittee to p rom p t ly  a d d re ss  this d ifficu lt issue . / p ledge o u r fu l l an d  undiv ided  
su p p o rt in w ork ing  to a ssu re  p assag e  o f  H .B . 4 7 4 .

S in ce re ly ,

J . S h e lb y  S ta stny
D ire c to r o f  M anagem ent an d  Budget



T H E Y  S a y  O il &  G a s  L e a s i n g  Is B r o k e n

Has the Commissioner considered both offshore oil and gas development and a fishery as 
water dependent and (sic) activities ?
. . .  no discussion of a significant public need fo r the lease sale
Appellants' motion to stay (lease sale 78) is granted

Superior Court order staying Lease Sale 78
, . .  DNR should undertake seismic studies prior to the sale to identify particular areas 
having special hazards
DNR has not demonstrated that it has taken all feasible and prudent steps to maximize 
conformance with the ACMP

Brief to the Supreme Court by:
Trustees for Alaska 
Alaska Environmental Center 
The Sierra Club
Nat'l Parks and Conservation Assoc.
The Wilderness Society

. . .  Noah fails to adequately evaluate the cumulative effect of current and planned oil and 
gas exploration and development activities on the Inlet or explain how the sale can proceed 
without such an analysis

Brief to the Superior Court on Sale 78 by:
Trustees for Alaska 
Ninilchik Traditional Council 
Alaska Environmental Center 
Greenpeace
KenailPeninsula Fishermen’s Assoc.
United Cook Inlet Drift Assoc.

DNR failed to take a hard look at the impact of (offshore) Sale 55 on the (onshore) 
Porcupine Caribou Herd, and on the subsistence users of this herd.

Alaska Supreme Court

Y O U  C a n  F i x  It
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it’s a  f a c t
Since The Inception Of Competitive Leasing in 1959:

• Over 75 Lease Sales Have Been Held
• Over 80 Best Interest Findings Have Been Compiled
• Over 25 Million Acres Have Been Offered For Lease 

And Over 11 Million Acres Have Been Leased

• Over 3,800 Wells Have Been Drilled
• The State Has Collected Over $45 Billion In Bonuses, 

Rents, Royalties and Taxes
• Competitive Oil And Gas Lease Sales Have Been The 

Cornerstones On Which Alaska's Economy Has Been 
Built—And Have Provided Benefits To ALL Alaskans
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A f t e r  3 5  y e a r s  o f  O i l &  G a s  L e a s i n g

• The courts—and not the Legislature or the Executive 
Branch—are setting the state’s leasing policy

« The Supreme Court says the Best Interest Findings 
under Title 38 are insufficient

- The Superior Court cannot determine whether lease 
sales are consistent with ACMP unless all potential 
future development can be described

• The Superior Court is unable to determine that there is a 
significant public need for the lease sale

• The Ombudsman finds that although we have met or 
exceeded all legal requirements, the process—as defined 
in current statute—is not “fair”

WHAT IS THE PROBLEM?
W i t h  8 5 %  of State R e v e n u e  A t  Stake

HOW DO WE FIX IT?
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F i r s t , U n d e r s t a n d  T h e  P r o b l e m

• Under Title 38, the commissioner must take a “hard 
look” at “the salient factors” in best interest findings that 
an oil and gas lease sale should be held.

• However, through a series of Supreme Court decisions 
beginning in 1987 and continuing through this year, the 
court has systematically rejected the commissioner's 
authority both to determine what are the salient factors 
and “how much” analysis is “enough” before proceeding 
with a lease sale.

• Both the Alaska Supreme Court, and now the Superior 
Court, have ruled that best interest findings under Title 
38 and ACMP consistency determinations for lease sales 
under title 46 cannot rely upon deferred consistency 
reviews of post-sale projects until specific exploration or 
development projects are proposed.

• Since no one can predict the consequences of a lease 
sale* litigants are encouraged to speculate on the 
sufficiency of the commissioner’s considerations on 
future events, and the courts have become the arbiter of 
what is “proper weight” and “adequate analysis.” 
Arguments over “how many angels might someday 
come to sit on the head of the pin” are disrupting the 
leasing program, frustrating legislative intent and 
threatening the state’s future economic health.
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T o  F i x  It

The Statutes Must Be Changed

• Modify Title 38, the oil and gas leasing statutes, and 
Title 46, the ACMP statutes, to clarify legislative intent

® Eliminate the opportunity for courts to substitute their 
judgment by providing clear guidance as to the scope of 
best interest findings and ACMP findings and 
consistency determinations for lease sales

• Regulatory “fixes” do not carry the force of law and will 
NOT solve the problem

If  L e g i s l a t i o n  Is  N o t  P a s s e d

• Continued disruption and delay of lease sales

• Lost reliability of lease sale process
• Loss of industry participation _
• Lost state revenue
• Increased litigation costs
• Increased unemployment as service industry contracts
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W h a t  T h is  L e g is l a t io n  D o e s

• “Tightens” the scope of the best interest finding and 
ACMP determination for leasing

• Creates a best interest finding ana ACMP procedure

-  that is factual, fair and timely
-  that is more likely to withstand judicial and 

public scrutiny
• Provides for meaningful public review' process and 

directs the commissioner to determine best interest and 
find consistency when

-  valid, material and relevant facts are known 
and considered

-  required permits meet established standards

B o t t o m  L in e

This Legislation More Clearly 
Defines Legislative Intent W ith 

Respect To Oil and Gas Lease Sales
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Title 38 And The ACMP Statutes 
Need To Be Amended

If This Legislation is Not Adopted

a We must accept jeopardizing ALL future lease sales
• We must accept the inevitable loss of revenue
• We must accept the increased costs of litigation
• We must accept the court’s opinion that oil and gas 

leasing is not in the public interest
• We must accept the court’s opinion that oil and gas 

exploration cannot coexist with fishing
• We must accept that spending tens of millions of dollars 

for more “studies” is a necessary use of revenue
• We must accept that leasing cannot occur if there is an 

alleged risk to the environment, no matter how remote 
or unlikely that risk may be

Without This Legislation

We must accept the continuing erosion of the Legislature’s 
authority and judgment to special interest groups and the 
courts

The Record Sends The Following Messages . . .
Consistency with the ACMP (Sale 78)
Trusted fo r Alaska:
“Direct conflicts exist between oil and gas exploration and development activities and 
fishing and large vessel traffic. Consequently, oil and gas exploration and development 
activities must give way to those activities which are of higher priority; fishing and large 
vessel traffic...the decision to proceed with Sale 78 is not consistent with 6 AAC 80.040 
and thus not consistent with the ACMP."

. .Noah fails adequately to evaluate the cumulative effect o f current and planned oil and 
gas exploration and development activities on die Inlet or explain how die sale can proceed 
without such analysis."
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Alaska Superior Court:
"...the Court cannot divine the basis for the consistency determination. First, there is no 
discussion o f the priority required in 6 AAC 80.040. Has the Commissioner considered 
both offshore oil and gas development and a fishery as water dependent and (sic) activities? 
Or, is oil and gas a water related activity?...There is no discussion of a significant public 
need for the lease sale ...6 AAC 80 .130(d) requires a finding o f no feasible prudent 
alternative to meet the public need for the proposed use and a finding that all feasible and 
prudent steps to maximize conformance with standards will be taken."
DNR:
Analysis of ACMP consistency was included in the Preliminary Best Interest Finding 
which the court failed to look at when making its decision to stay the sale. The court 
appears to accept without question that potential offshore oil and gas development is not a 
water-dependent activity. DNR took a hard look at the requirements and issues of 6 AAC  
80.130. The court created of its own accord the argument that DNR did not comply with 6 
AAC 80.130, then relied on its own unsupported argument, without examination of the 
relevant parts o f the record or response from DNR, to impose the stay.
Trustees fo r Alaska:
" The Court has further stated that environmentally protective purposes “require that at the 
time DNR reviews any...permit applicat in it consider the probable ‘cumulative impact' of 
all anticipated activities which will be pail of [the project in question] whether or riot the 
activities are parr o f the project under review. If DNR determines that the cumulative impact 
is problematic, the problems must be resolved before the initial permit is approved." 
(emphasis added)

Best Interest Finding (Sale 78)
Trustees fo r  Alaska:
"Because Noah has failed to adequately address these issues in the ‘best interest’ finding 
and explain how they fit into the ‘best interest’ equation, the finding is legally deficient".

Geophysical Hazards (Sale SO)
Trustees fo r Alaska:
DNR violated the ACMP "by utterly failing (emphasis added) to identify known 
geophysical hazard areas within the Sale 50 area as required by 6 AAC 80.050(a). DNR  
does no< consider geophysical hazards until it reviews a company ’s plans o f operations. In 
contrast, M MS has demonstrated that an identification of geophysical hazards is practical at 
the lease sale stage."
Alaska Supreme Court:
‘T he  geophysical hazards in a given area could be such as to make any use or activity 
inconsistent with the ACMP...vve conclude that this case must be remanded to DNR with 
instructions to identify and report on known and substantially possible areas of geophysical 
hazards within Sale 50.,.a draft environmental impact statement for a federal sale just north 
o f Sale 50 deals with faults and earthquakes in the Camden Bay area In much greater detail 
than the State’s decisional document."
DNR:
‘T he  Court has understated DNR's efforts to identify geophysical huzards,.,On the basis o f 
its consideration of the existing information,.DNR identified and discussed the known
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potential geophysical hazards in the Sale 50 area....Unless the court is to require DNR to 
go beyond the express languuge o f the regulation, there is nothing more to be done.”
D N R ’s petition for rehearing was denied.

Archeological Resources (Sale 50)
Trustees fo r Alaska:
DNR failed to identify or describe any of the historic, prehistoric and archeological 
resources in the Sale 50 area; and DNR deferred analysis of such data to the exploration 
and production stages of development.
Alaska Supreme Court:
“DNR ’s decision to defer identification of archeological sites does not comply with 6 AAC  
80.150. The regulation clearly requires the identification of archeological sites, but it does 
not state when they are to be identified. In our view the regulation is most reasonably 
interpreted to require...the identification of known archeological sites at the initial sale 
stage...DNR must comprehensively survey the known data, set out the results, and state its 
conclusions.”
DNR:
"Because unrestricted availability to information concerning the nature and location of any 
archeological resource increases the threat to site destruction, access to such information is 
closed to the general public by the Alaska Office o f History and Archeology. Authority for 
this policy is contained in AS 9.25.120 and 16 U.S.C . § 47 (0 ) .,..D N R  is required to 
withhold specific information regarding those sites until the plan of operations stage... ”
DNR ’s petifion for rehearing was denied.

Transportation (Sale 55)
Trustees fo r Alaska:
“DNR  failed to discuss how development woulo occur, the riskiness o f any methods 
chosen, and whether, in light of the risk, the lease sale was in the best interests o f the 
state..."
Alaska Supreme Court:
"DNR did not take a hard look at the transportation issue in making its best-interest 
determination for Sale 55...the Finding concludes that offshore development would be 
"feasible” without use of ANWR, but does not discuss how the oil would be transported or 
v/hat risks these methods would pose."
DNR:
“DNR , in its final finding, ...requires that lessees submit a detailed plan o f operations for 
approval before conducting any exploratory or development operations, and imposes 26 
restrictions or terms as a condition of the approval o f plans o f operaiions...Seven o f these 
terms...specifically address environmental concerns arising from the transportation of oil 
and gas. DNR recognizes that the transport o f oil and gas by pipeline is environmentally 
preferable to transport by tanker. DNR carefully considered the impact that the unchanged 
legal status o f ANW R might have, and the risks presented by various oil and gas 
transportation methods that might be necessary to-develop Sale 55 tracts."
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The Porcupine Caribou Herd (Sale 55)
Trustees f o r  A la sk a :
"The Final Best Interest Finding... does not address the impacts of the sale on t 
Porcupine Caribou Herd nor does it indicate how these impacts are factored into the ‘best 
interest’ equation. This failure on behalf of DNR  also reveals the inadequacy of D N R ’s 
analysis o f the effect of the sale on the subsistence activities of the people o f Alaska."
Alaska Supreme Court:
“Although DNR assens that development ‘should noc’ affect ANW R or the caribou that 
utilize ANW R, DNR has made no finding to this effect, Rather, it has simply made the 
unsupported assumption that offshore development cannot affect caribou."
DNR:
"[AS 38.05.035(g)] requires that DNR thoroughly consider the effects of an oil and gas 
lease sale on fish and wildlife species and the subsistence uses o f those s_ ^cies in the sale 
area (emphasis added). However, it does not require DNR to extend its consideration to 
potential effects on species located outside the sale area. As the Porcupine Caribou Herd is 
clearly not found in the sale area, DNR did not violate the statute."
D N R ’s petition for rehearing was denied

Goodnews Bay Offshore Prospecting Permit (OPP) Disposal
Alaska Supreme Court:
'The State’s argument that it could have done little more to fully assess the impacts of 
mining in the region than it did at the OPP stage is significantly undercut by evidence of 
comparable federal studies. The record indicates that the federal government has conducted 
environmental impact studies for offshore mining based on various mining scenarios.
D N R  can emulate these studies.” (emphasis added)

F a ilu re  T o  Adopt  T his L eg isla t io n  W il l  
M a in ta in  T he  Status Q u o — A nd G u a ra n tee  A n 

U n certa in  E co nom ic  F uture  F or  A la sk a
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The Alaska Supreme Court Would Have DNR 
Do NEPA-Like Best Interest Findings 

For Its Lease Sales

‘T he record indicates that the federal government has conducted environmental impact 
studies....DNR can emulate these studies.”

Alaska Supreme Court— Goodnews Bay Decision

What Would Be The Cost?
D N R ’ s Best Interest Findings, prepared by a staff of five, average 
$105,000 each

• The Minerals Management Service (M M S) EIS's average 5500,000 each
• M M S employs 53 people in their leasing section, which is responsible for producing 

the EIS
• M M S has spent 572.6 million for environmental studies within the Cook Inlet region

D N R  Would Have To Greatly Increase Its Operating Budget And 
Staff Level In Order To Fund The Necessary Environmental Studies

And Prepare The Document

W ou ld  T he Num ber O f Sales Decrease? YES!
• In 14 years o f leasing since 1979, DNR has held 42 lease sales, averaging three sales 

per year
• M M S has held only 15 Alaska OCS lease sales in the 17 years since 1976, when the 

Federal program began in Alaska
• With increased best interest finding requirements, DNR would be able to conduct only 

one lease sale every 18 months

W ou ld  E I S ’s Prevent Lawsuits? NO !
• Based on alleged NEPA violations and on the EIS findings, lawsuits were filed against 

half o f the M MS lease sales
• These lawsuits resulted in two sales being enjoined, and two sales being postponed by 

MMS

S T 'd U3NOISSIUWOO 3H1 9 0  3 3 Id d O  UNO t rSLS  9 0 S  LOS V S :£T  t766T -t?T -S 0



Given the required funding for staff and environmental studies, DNR could emulate the 
federal EIS process.

However, doing so would mean a tremendous increase in operating costs; a significant 
reduction in the number of lease sales held; a decrease in state revenue; a delay in future 
revenue resulting from new discoveries; and no guarantee that litigation would be reduced.

CONCLUSION:

D E S P IT E  T H E  S T U D IE S , D E S P IT E  T H E  T R E M E N D O U S  E X P E N S E

N O  o i l  O r  g a s  h a s  b e e n  p r o d u c e d  f r o m  A l a s k a ’ s
F e d e r a l  W a t e r s
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S a l e  7 3  -  T h e  P r o b l e m  -  A  C a s e  S t u d y

T r u s t e e s C r e a t e a  c o n f l ic t :

"There is ample— and uncontroverted— evidence that these uses and activities simply cannot 
coexist with certain oil and gus exploration and development activities. To take a simple example, 
assume that an oil company purchases a marine tract south of Kasilof and, during exploration, 
discovers a commercially viable deposit of oii. The company then places a production platform on 
its truce, in the heart of the fishing grounds. Given the area's extreme tides and strong currents no 
fishing could occur within, at best, a half-mile circle around the platform. The danger is simply 
too great that a net, or a boat, will get wrapped up with the platform "

Trustees, et at, “ Response to Stale's Petition to the Alaska Supreme Court tor Review o f Sale 78 Injunction"

R E A L IT Y :
There is 112 evidence of incompatibility— ample, uncontroverted or otherwise— just allegations and 
speculation. That speculation, however, itj inconsistent with die actual “evidence" of coexistence 
of fishing, subsistence, and oil and gas exploration and development activities in Cook Inlet. The 
"fishing corridor" itself cunendy has valid leases within its boundaries and it has in the past been 
the site of several exploratory wells. Nevertheless, the Superior Court accepted Trustees' 
"evidence" of incompatibility as a basis for its Injunction of Sale 78.

In the case of Sale 78, there are no known, absolute conflicts at the lease sale stage. As in all lease 
sales, there is the potential for conflicts, depending upon what is proposed to occur, when it may 
occur, where it may occur, and for how long it may occur. By retaining flexibility to entertain 
alternative proposals which may be conditioned to achieve "consistency," the state remains able to 
at least try to accommodate competing uses of its resources. In those instances where 
accommodation is impossible, it retains the authority to disallow the proposed activity.

Under the Sale 78 lease provisions, for example, the following alternative scenarios could be 
accommodated.

• The "corridor" tracts may or may not receive bids— if there were no bids, there is no 
conflict.

• I f bids and leases within the corridor are issued, there still is no assurance of a conflict. 
There may or mav not ever be an application to drill an exploratory well on the tracts.
I f there isn’t, there is no conflict.

• I f there is an application, it may or may not be for a location which creates a conflict. 
For example, it may be accessible from adjacent acreage— either onshore or offshore,

• It may present a potential conflict that can be avoided through alternative site selection 
^r scheduling so that the activity can be conducted when there are no commercial, 
subsistence or sport fishing activities.

• I f an exploratory well can be accommodated, it may or may not result in a commercial 
discovery. I f there is no commercial discovery, there is no conflict from development 
that will no: occur.
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In selecting Sale 78 lease terms, DNR adopted Term 13 to allow for a subsequent site-specific 
evaluation of alternatives in light of potential conflicts, while retaining full authority to disallow 
activities which cannot be made consistent with the ACMP or which are found not to be in the 
state’s best interest.

“ Term 13: To prevent conflicts with subsistence and commercial fishing operations, the Director 
may restrict, lease-related use. In enforcing this term the division, during review of plans of 
operation, w ill work with other agencies and the public to assure that potential conflicts are 
identified and avoided to the fullest extent possible. Available options include alternative site 
selection, requiring directional drilling, and seasonal drilling restrictions.”

A d o p t  T h i s  L e g i s l a t i o n  T o  F i x  T h e  S y s t e m
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SENATE B ILL NO. 308  
LN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY THE SENATE RESOURCES COMMITTEE

Introduced:
Referred:

3

4

5

A B IL L4

FO R  AN ACT EN T ITLED  

"A n Act modifying administrative procedures and decisions by state agencies that 

relate to uses and dispositions o f state land, property, and resources, and to the 

interests within them, and that relate to land, property, and resources, and to 

the interests within them, that are subject to the coastal management p rogram ; 

and providing fo r an effective date."

BE  IT  ENACTED BY  THE LE G ISLA TU R E  OF THE STATE O F  A LASKA :

7
8 
9

10
11
12
13

* Section I .  AS 38.03.035(e) is amended co read:
(e) Upon a written Finding that the interests o f the stare w ill be best served, 

the director may, with the consent o f the cornjnissioner, approve contracts for the saic, 
lease, o r other disposal o f available land, resources, property* or interests in them, and, 
in addition to the conditions and limitations imposed by law, may impose additional 
conditions or limitations in the contracts as the director determines, with the consent 
o f  the commissioner, will best serve the interests o f  the state. A written finding o f

•I- -
N * u  T b x c  U n d e r l i n e d  (D E L E T E D  T E X T  BRACXETED )
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the director is subject to the follow ing:
H I with the consent o f the commissioner and subject to the 

director's discretion, fnr a specific proposed disposal o f available land, resources, 
o r oronertv . o r o f an interest in them, the director

fA l shall establish the scope o f the administrative review on j
I

which the d irector’s determination is based, and the scooe o f the written 1 
finding supporting that determ ination: the scone o f the review and finding 
mav address onlv reasonably foreseeable, nonsoeculative. direct effects o f 
the uses proposed to be authorized bv the disposal: (

(B1 mav limit the scone o f an administrative review and i
finding fo r a proposed disposal

til to the applicable law and the facts qertaining to
the land, resources, o r property, or interest in them, that the i
director finds are material to the determination and that a re known 
to the director o r knowledge o f which is made available to the 
director during the adm inistrative review: and

(iil to issues that, based on the law and facts as 
described in til o f this subparagraph and on the nature o f the uses 
sought to be authorized, the director finds are relevant to the 
determination o f whether the proposed disposal will best serve the 
interests o f the state: and

fC l mav. i f  the project fo r which the proposed disposal is 
sought is a multiphased development, limit the scope o f  an adm inistrative 
review and finding fo r the proposed disposal to the applicable law, facts, 
and issues identified in (B lf i l and fiil o f this paragraph that pertain solely 
to a discrete phase o f the project when the onlv uses to be authorized bv 
the proposed disposal are part o f that discrete phase, the department's 
approval is required before the next phase o f the disposal may proceed, 
and the department conditions its approval to ensure that anv additional 
uses o r  activities proposed fo r that o r anv late r phasa o f  the disposal will 
serve the best interests o f the state:

- 2 .  "  j
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(2) a [A ] written finding for an oil and gas lease sale under 
AS 38.05.180 is subject to (g) o f this secriom

(3) a [. A] contract for the sale, lease, or other disposal o f available 
land or an interest in land is not legally binding on the state until the commissioner 
approves ihe contract but i f  the appraised value is not greater than 550,000 in the case 
o f the sale o f land or an interest in land, or 55,000 in the case o f the annual rental o f 
land or interest in land, the director may execute the contract without the approval o f 
the commissioner*

Ml before [. BEFORE] a pubiic hearing, i f  held, or in any case no less j 

than 21 days before the sale, lease, or other disposal o f available land, property, 
resources, or interests in them, the director shall make available to the public a written 
finding that, in accordance with f l )  o f this sunsection. sets out the material facts and 
applicabie law upon which the determination that the sale, lease, or other disposal w ill ' 
best serve the interests o f the state was based: however, a (. A] written finding is not 
required before the approval o f

(A ) [(1 )] a contract for a negotiated sale authorized under
AS 38.05.115;

(B ) [(2 )] a lease o f  land fo r a shore fishery site under
AS 38.05.082;

(C ) [(3 )] a permit or other authorization revocable by the
commissioner;

(D ) [(4 )] a mineral claim located under AS 38.05.195;
(E ) [(5 )] a mineral lease issued under AS 38.05.205;
(F ) [(6 )] a production license issued under AS 38.05.207;
(G ) [(7 )] an exempt oil and gas sale under AS 38.05.180(d) o f 

acreage offered in a sale that was held within the previous five years i f  the sale 
was subject to a written best interest finding, unless die commissioner 
determines that new information has become available that justifies a revision 
o f  the best interest finding; or

(H ) [(8 )] a lease sale under AS 38 .05 .180(w ) o f  acreage offered 
in a sale that was held within the previous five years i f  che sale was subject to

-3- -  ;
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a best interest finding, unless the commissioner determines that new 
information has become available that justifies a revision o f che best interest 
finding.

Sec. 2. AS 38.05.035(g) is amended to read:
(g) When the director prepares a written finding required under (e) o f this 

section for an oil and gas lease sale scheduled under AS 38.05.180, che director shall 
consider and discuss in the finding

(L) facts that are known to the director at the time o f preparation o f the | 
finding and that are material to the follow ing matters or to tire issues that a re within ' 
the scope o f the administrative review that was established bv the director under ( 
(e )(1 ) o f this section and that were raised during the period allowed for receipt o f  
public comment;

(A ) property descriptions and locations;
(B ) the petroleum potential o f the sale area, in general terms;
(C ) fish and wildlife species and their habitats within [IN ] the 

lease sale area;
(D ) the current and nonspeculative projected uses in the area, 

including uses and value o f fish and wildlife;
(E ) the governmental powers to regulate oil and gas exploration, 

development, production, and transportation;
(F ) the reasonably foreseeable cumulative effects o f oil and gas 

exploration, development, production, and transportation on the sale area, 
including effects on subsistence uses, fish and wildlife habitat and populations 
and their uses, and historic and cultural resources;

(G ) lease stipulations and mitigation measures, including any 
measures to prevent and mitigate releases o f oil and hazardous substances, to 
be included in the leases, and a discussion o f the protections offered by these 
measures;

(H ) the method or methods most likely to be used to transport 
o il o r gas from  the lease sale area, and the advantages, disadvantages, and 
relative risks o f each;

•4*
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( I ) the reasonably foreseeable, nonspeeulative fiscal effects o f 
the lease sale and die subsequent acriviry on the state and affected 
municipalities and communities, inciuding the explicit and implicit subsidies 
associated 'vith the lease sale, i f  any;

(J) the reasonably foreseeable, nonspeculative effects o f o il and 
gas exploration, development, produchon, and transportation on municipalities 
and communities within or adjacent co the lease sale area; and

(K ) the bidding method or methods adopted by the 
commissioner under AS 38.05.180;

(2) a summary o f agency and public comments received and the 
department's responses to those comments; and

(3 ) the basis for the director’ s determination that, on balance, leasing 
the area would be in the state's best interest.

•  Sec. 3. AS 46.40 is amended by adding a new section to read:
Sec. 46.40.094. CONSISTENCY DETERM INATIONS. (a) When a 

consistency determination is required fo r a project, the party responsible fo r the 
consistency determination shall conduct the consistency review o f the project and make 
a consistency determination based only on

(1 ) applicable law;
(2 ) rhe facts pertaining to the project that arc

(A) known to the party responsible or made a pan o f the record 
during the project’ s consistency review; and

(B ) material to the project's consistency determination; and
(3 ) the reasonably foreseeable, nonspeculative, direct effects o f  the

project.
(b) I f  a consistency determination is required fo r a project that is a discrete 

phase o f a multiphased development project, in addition to the requirements o f  (a) o f
this section, the parry responsible for the consistency determination may, in its
discretion,

(1 ) limit the consistency determination fo r the proposed project to that 
discrete phase i f each iater phase o f the project requires the parry responsible to review

•5* ~
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and make a consistency determination before that later phase o f  the project may 
proceed; and

(2) condition the consistency determination for that phase o f the project 
on a requirement that an additional use or activity proposed fo r that or any later phase 
o f  the project be consistent with the Alaska coastal management program.

(c) In this section,
(1) "party responsible, fo r the consistency determination" o r "party 

responsible" means
(A ) the office o f management and budget, fo r a consistency 

determination required to be made under AS 4 4 .1 9 .1 4 5 (a )( ll) ; and
(B ) the commissioner o f the resource agency that coordinates 

a consistency review for a proposed, project when required by this chapter fo r 
which a permit, lease, or authorization is required to be approved or issued 
only by that resource agency;

(2' "resource agency" has tire meaning given in AS 44.19.152.
• Sec, 4. This Act tah.;s effect immediately under AS 01.10.070(c).

•6- —
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W A L T E R  J .  H I C K E L .  G O V E R N O R

D E P T .  O F  N A T U R A L  R E S O U R C E S

DIVISION OF OIL AND GA S

P.O BOX 1O703J
ANCHORAGE. ALASKA 99510-703A 
PHONE: (907) 762-2553

(9 0 7 )7 6 2 -2 5 4 7

D e a r  R ep re sen ta tiv e  W illiam s :

A s you  w ill re c a ll, H B  474  was in troduced e a r lie r  this session fo llow in g  a  se ries o f  adverse 
cou rt dec isions concern ing o i l and gas lease  sa les arid o ffsh o re  p rospec ting  pe rm its . A  
sum m ary o f  the law suits which led to  the d ra fting  o f  H B  4 7 4 /S B  3 0 8  is enc losed . The  
decisions in those  lawsuits con firm ed  the need to am end  the T it le  3 8  B est In te re s t F ind ing  
p rov is ions and  the T it le  4 6  A la ska  C oasta l M anagem en t P ro g ram  requ irem en ts . In  
response, these b i lls  w ere d ra fted  to c la rify  the leg is la tu re ’s in tent rega rd ing  the p rocedu re s  
to  be fo llow ed  in p repa ring  fo r  resou rces d isposa ls , as w e ll as pe rm itting  p ro je c ts  in  A la s k a ’s 
C oasta l Z o n e . I t  is c ritica l that the leg is la tu re  act this session to  ensu re  the sta te ’s 
con tinued ab ility  to  conduct its o i l and gas leasing and o th e r d isposa l p rog ram s.

E a r lie r  today, the Senate passed its am ended c oun te rp a rt o f  H B  474 , C S SB  3 0 8  (F in ) .  It 
is my understand ing  that C S SB  308  (F in )  is being re fe r re d  to  the H ou se  R esou rce s  
C om m ittee  w here  hearings a re  expected to be he ld  next w eek. W ith  lim ited  tim e rem a in ing  
in the session , I  w anted to  be sure that you  a re  aw are o f  the recen t am endm en ts to this 
leg is la tion , and hew  these am endm en ts have b roadened  pub lic  acceptance and su p p o rt fo r  
this b i ll.

T o  that end , I  have enc losed  seve ra l docum ents which address the specific  am endm en ts 
m ade to SB  3 0 8  betw een the tim e the b ill m oved in to  the Senate F inance  C om m itte e  and 
its passage by the Senate . T hese  docum ents inc lude A p r i l 9 and 12, 1994 m em o ran d a  from  
me to S en a to r Pea rce  describ ing am endm ents which had been m ade as o f  those respective 
dates. In  add ition , I  have enc losed  the th ree -page am endm en t which subsequen tly  was 
o ffe re d  by S e n a to r Pea rce  and adop ted  by the Senate  ju s t  p r io r  to  th e  b i l l ’ s passage. A n  
accom panying docum ent p rov ides a sho rt descrip tion  o f  the basis fo r  each p ro v is ion  o f  
S en a to r P e a rc e ’s am endm en t on  a page and lin e  n um be r basis.



R e  H B  474  
A p r i l 2 1 , 1994 
Page 2

I have a lso  enc losed  le tte rs  o f  support f rom  M r. J o n  Isaacs and M s. N ancy W ainw righ t, both 
o f  w hom  a re  independen t consu ltan ts to  certa in  o f  the C o a s ta l D istric ts , as w e ll as from  Ms. 
L in d a  F re e d  o f  the K o d ia k  Is lan d  B o rough . A lso  enc losed  is a  copy o f  R e s o lu t io n  # 9 4 -0 4 6  
from  the M a tanuska -Su s itn a  B o rough , reve rs ing  its e a r lie r  R e s o lu t io n  # 9 4 -0 3 2  and 
supporting  passage o f  C S SB  308  (F in ) , as am ended on  the f lo o r  by S en a to r Pea rce . I t  is 
im po rtan t to  n o te  that bo th  M r. Isaacs and M s. W ainw righ t subm itted  th e ir le tte rs  o f 
support o n  b e h a lf o f  them se lves, and no t as rep resen ta tives o f  the d istrict.

I hope tha t y o u r rev iew  o f  these m ate ria ls  con firm s that in the in te rven ing  weeks since you 
last saw this leg is la t ion , it has undergone m any substantive am endm ents in response to 
concerns ra ised  by the pub lic , the C oasta l D istric ts and a ffec ted  m un ic ipa lities , am ong 
others . A s w ith any leg is la tion  o f  this scope, how ever, it is v irtu a lly  im possib le  to 
accom m odate  eve ry  am endm en t suggested. N eve rthe less , I  fe e l that a ll the pa rties have 
m ade a g ood  fa ith  e f fo r t  to  assure that rea son ab le  com prom ises a re  rep resen ted  in the b ill 
which now  com es to  the H ou se . I  b e lieve  C SSB  308  responds to pub lic  concerns, w h ile  at 
the sam e tim e m ain ta in ing  the p ro tec tion s which a re  necessary to  assure con tinuation  o f  
these v ita l sta te  p rog ram s . I  u rge you  and y ou r co lleagues to  support passage o f  this very 
im po rtan t leg is la tion .

I  io o k  fo rw a rd  to  the oppo rtun ity  to answer any questions which you o r  y ou r s ta ff m ay have 
o r  to  discuss the leg is la tion  and its backg round in  g rea te r d e ta il i f  you  desire .

S incere ly ,

D ire c to r

Enc lo su res
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B AC KG R O U N D

U nde r cu rren t iaw, the  Departm en t o f Na tura l R esou rces ("DNR ") m ay not 
d ispose o f s ta te  land, resources , o r p roperty , o r in te res ts  in th em , un less the 
C om m iss ione r firs t de te rm ines tha t such ac tion  w ill se rve the  bes t in te res ts  of the  
state and  issues  a  w ritten find ing to that e ffec t. Except in the  con te x t o f oil and gas 
lease sa le  bes t in te res t find ings, however, th e  leg is la ture has not d ire c ted  spec ific  
requ irem en ts fo r a  best in te rest find ings ana lys is . Rather, the  gene ra lly  app licab le  
best in te res t fin d in g  prov is ion s im p ly s ta tes, in pe rtinen t part:

Upon a  w ritten  find ing tha t the in te res ts  o f the sta te w ill be best sew ed , the  
d ire c to r m ay, w ith  the consent of the  com m iss ione r, app rove  con trac ts  fo r the 
sa le , lease , o r o the r d isposa l of ava ilab le  land, resou rces , p rope rty  or in te res ts  
in them , and , in add ition to the cond itions  and lim ita tions im posed  by law, may 
im pose  add itiona l cond itions or lim ita tions in the con trac ts  as th e  d irec to r 
d e te rm in e s , w ith the consen t of the com m iss ione r, w ill se rve  the best in te res ts  
o f the s ta te . . . . [7 ]he d irec to r sha ll m ake ava ilab le  to the  pub lic  a w ritten 
find ing th a t sets out the fac ts and app licab le  law  upon w h ich  the  de te rm ina tion  
tha t the  sa le , lease, o r o the r d isposa l w ill best serve the  in te res ts  of the s ta te  
v/as based .

AS 38 .05 .035 (e ). The leg is la tu re  has chosen  not to define the  scope  o f DNR ’s best 
in te res ts  a na lys is  o r even to suggest spec ific  th ings tha t shou ld  be inc luded in the 
w ritten find ing . T he  cu rren t sta tu te  merely requ ires tha t DNR "se t out the facts and 
app licab le  law " w h ich  fo rm  the basis fo r its bes t in te rests de te rm ina tio n . The 
leg is la tu re , the re fo re , appa ren tly  intended to  leave the de ta ils  conce rn ing  the p rope r
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scope o f the w ritte n  find ing and the review  upon wh ich it is based to the  expertise  and 
d isc re tion  o f DNR .

The A la ska  Suprem e Court, however, has not been con ten t to  let DNR 
de fine  the  scope  of its best in te res ts  find ing o r coasta l cons is tency  de te rm ina tion  in 
light o f the  uses to be au tho rized by the p roposed d isposa l o f land o r resources. 
Instead, beg inn ing  in 1990 w ith its lirs t dec is ion  on Oil and Gas Lease  Sale 50 
(C am den Bay), the  S jp re m e  C ourt has repea ted ly  reversed supe rio r cou rt dec is ions 
upho ld ing  D N R 's  bes t in te rest find ings and coas ta l cons is tency de te rm ina tions , 
pa rticu la rly  w hen DNR de libe ra te ly  lim ited the scope of the find ing cha llenged  in 
acco rdance  w ith  lim its on the  uses d irectly au tho rized  by the d isposa l. In short, the  
Court d isapp ro ves  o f DNR de fe rring  cons ide ra iion  o f rem ote , specu la tive  im pacts tha t 
poss ib ly  cou ld  resu lt if the uses au thorized pu rsuan t to a best in te res t find ing and 
coas ta l cons is te n cy  de te rm ina tion  lead to fu tu re  deve lopm en t -- none o f which cou ld  
happen w ithou t fu r th e r rev iew  and au thoriza tion .

The fo llow ing  ch rono log ies  of the adm in is tra tive  appea ls  to  DNR , the appea ls  
to the supe rio r co u rts  and the Suprem e Court, and the subsequen t rem ands, 
g raph ica lly  illu s tra te  both the scope  and com p lex ity  of th is  litiga tion .

O IL AN D  G AS LEASE  SALE 50  (CAMDEN BAY)

In the  T rus tees  fo r A laska  v. S tate ("Cam den Bay I") dec is ion , issued on 
March 16, 1990, the  Suprem e C ourt ruled on the  six issues ra ised by T rustees in the ir 
po in ts  on appea l:

1) T he  C ourt re jec ted T rus tees ’ c la im  tha t they had been den ied  a fa ir 
o ppo rtun ity  to com m ent on the issues concern ing  o ffshore  deve lopm en t, hold ing 
th a t the  p re lim ina ry best in te rest find ing gave su ffic ien t no tice th a t o ffshore 
fa c ilitie s  w ere  con tem p la ted .

2) T he  C ourt re jec ted T rus tees ’ a rgum en t tha t D N R ’s b 's t in te rest fin d ing , in 
gene ra l, d id  not su ffic ien tly  exp la in the  bas is fo r its dec is ion  m a t the sale w as  in 
the  bes t in te res t o f the s ta te .

3) T he  Court re jec ted T rus tees ’ c la im  tha t DNR did not adequa te ly  add ress 
the  cum u la tive  e ffects o f its  leasing dec is ion .

4) T he  C ourt agreed w ith  T rus tees ’ c la im  tha t DNR d id not adequate ly 
co n s id e r the m ethods and  risks of oil transporta tion  from  C am den  Bay if ANW R  
rem a ins unava ilab le  fo r onshore suppo rt facilities.

5) T he  C ourt re jec ted  T rustees ' a rgum en t tha t leas ing C am den  Bay w<as 
un reasonab le  because o il p roduction and transpo rta tion  w ou ld  not be 
econom ica lly  feas ib le  w ith ou t onshore support fac ilities in AN W R , holding tha t 
"th is  cou rt need not inqu ire  into the feas ib ility  of fu tu re  deve lopm en t."
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6) The  C ou rt ag reed  w ith T ru s tees ' assertion  th a t AS  4 4 .1 9 .145 (a )(11) 
requ ired  the  o ffice  o f M anagem en t and Budget ("O M B "), ra the r than  DNR, to 
rende r the  conc lu s ive  cons is tency de te rm ina tion  unde r the  A laska  Coasta l 
M anagem en t P rog ram  ("ACM P").

T he  C ou rt rem anded  the  Sale 50 fina l best in te res t find ing  s ta ting tha t DNR om itted 
"any  d is cu ss io n " o f the  fa c ilitie s  necessary to  transpo rt o il from  the  Sale 50 a rea if 
A N W R 's  s ta tus rem a ins  unchanged .

The s ta te  pe titioned  the  Court fo r rehearing o f its Sa le 50 dec is ion  asserting 
th a t the  Court o ve rloo ked  the  fa c t tha t DNR d id  d iscussed  transpo rta tion  issues, 
in c lud ing  spec ific  po ten tia l a lte rna tives and th e ir risks and  bene fits , in the  fina l find ing 
io  the  ex ten t fea s ib le  a t the  lease sale s tage . DNR a rgued  tha t, g iven the  uncerta in  
na tu re  o f the  q uan tity , qua lity , and  location o f oil depos its , and o f the  nature o f the 
te chno lo g y  used to  p roduce  any depos its  d iscove red , de ta iled  hypo the tica l s tud ies of 
a lte rna tive  d e ve lopm en t scena rio s  at the lease sa le s tage are "un fa ir and unw ise ," 
"specu la tive ," and  "a  g ross  m isa lloca tion  o f resources." See T riba l V illage  o f Aku tan v. 
H ode l, 869 F .2d 1185 , 1192 (9 th  Cir. 1 989k  Park Coun ty Resource  Counc il V. Un ited 
S ta te s , 817 F .2d  609 , 624 (10 th  C ir.1987); C oun ty of S u ffo lk  v. S ecre tan / of In te rio r, 
562  F .2d  1368, 1378 (2d C ir.1977 ) ce rt-den ied, 434 U .S . 1064 (1978 ); V illaoe of Fa lse 
Pass v. W a tt, 565  F .Supp . 1123, 1134 (D .A Iaska 1984), a ff’d. 733 F.2d 605 (9th C ir. 
1984).

The C ou rt ne ve r ac ted  on the s ta te ’s petition fo r rehearing . DNR , the re fo re , 
issued  a supp lem en ta l best in te res t find ing  in S ep tem be r 1990 to  com p ly  w ith the 
C ou rt rem and . T he  C ou rt’s ru ling  in Sale 50 , however, a lso led to  the enac tm en t of 
new  leg is la tion  in tended  to  c la r ify  the T itle  38  best in te res t find ing  requ irem en t fo r oil 
r. 1 ■ ja s  lease sa les . See AS 38 .05 .035  (g).

Two w ee ks  a fte r the  Cam den Bay I dec is ion w as issued , then -G ove rno r 
C ow pe r reques ted  th a t the  A la ska  Leg is la tu re  enact leg is la tion  add ress ing  "he C ourt's  
d ec is ion . Two b ills  w e re  in troduced  at the  G ove rno r’s request. SB 539 prov ided fo r 
ra tifica tion  of the  C am den  Bay lease sa le . SB 540 am ended  AS  44 .19 .145 (a ) to  make 
c le a r th a t DNR and the o the r resource agenc ies  have th e  au tho rity  to  rende r 
con c lu s ive  con s is te n cy  de te rm ina tions  if a  p ro jec t invo lves on ly  the  pe rm its  o f tha t 
a g e n cy .1 The  G o ve rn o r a lso requested th a t am endm en ts  be in troduced  to HB 128 to

1 A l t h o u g h  t h e  S e n a t e  o v e r w h e l m i n g l y  p a s s e d  SB 539 to  r a t i f y  
t h e  C a m d e n  B a y  l e a s e  s ale, the H o u s e  R e s o u r c e s  C o m m i t t e e  d i d  not 
m o v e  t h e  b i l l  t o  t h e  f l o o r  for a v o t e  b e f o r e  t h e  l e g i s l a t u r e  
a d j o u r n e d .  T h e  l e g i s l a t u r e  did, h o w e v e r ,  e n a c t  S B  540, w h i c h  
c l a r i f i e d  t h a t  D N R  w a s  t h e  p r o p e r  a g e n c y  t o  r e n d e r  t h e  c o n c l u s i v e  
c o n s i s t e n c y  d e t e r m i n a t i o n  for o i l  a n d  gas l e a s e  s a l e s .  The
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id en tify  th e  sub je c ts  tha t DNR must d iscuss in its  best in te res t find ing  fo r oil and gas 
lease sa les . The  G ove rn o r exp la ined the pu rpose  of th e  p roposed leg is la tion  as 
fo llow s :

T he  p roposed  am endm en ts  to SCS C S H B  128 (RES) respond to  the  cou rt's  
ho ld ing  th a t the  best in te rest find ing fo r O il and G as Lease Sa le 50 (C am den 
Bay), requ ired  by AS  38 .05 .035(e), fa iled  to co ns id e r the  env ironm en ta l sa fe ty  
o f tra n spo rta tio n  fa c ilitie s  should the A rc tic  Na tiona l W ild life  Re fuge (ANW R) 
rem a in  unava ila b le  fo r shore -based suppo rt fa c ility  s iting unde r fede ra l law.
T he  dec is ion  ove rlooks  the  fact tha t the bes t-in te res t find ing  d id  address 
tra n spo rta tio n  to  the  exten t feas ib le  at the  tim e o f the  lease sa le , inco rpo ra ting  
sugge s tio n s  from , am ong o thers, the D epa rtm en t o f Env ironm en ta l 
C onse rva tio n  (DEC ) and the D epartm en t o f F ish and G am e (ADF&G ).

1990 Sena te  Jou r. 3132 (em phas is  added). T he  G ove rno r fu rth e r exp la ined  tha t the  
p roposed  leg is la tion  was in tended to c la rify th a t in p repa ring  its best in te res t find ing , 
"D N R  need  no t specu la te  conce rn ing  the loca tion and s ize  o f d iscove rie s , the 
e conom ic  fe a s ib ility  o f u ltim a te  deve lopm ent, fu tu re  env ironm en ta l o r o th e r laws th a t 
m ay app ly  at the  tim e  of any future deve lopm en t, o r o th e r such fa c to rs  tha t canno t be 
reasonab ly  fo re seen  at th e  tim e of leasing."

T he  leg is la tu re  enac ted  SCS CSHB 128 (FIN ) w h ich  in its fina l fo rm  added  a _ 
new  subsec tio n  (g) to  AS 38 .05 .035 . The new  subsec tion  p rov ides a  com p le te  lis t of 
w ha t m us t be cons id e red  and d iscussed in a w ritten  bes t in te res t find ing  fo r an o il and 
gas  lease  sa le . T he  d ire c to r ’s du ty to  cons ide r and d iscu ss  fac ts  is lim ited  to "fac ts  
tha t a re  know n to  the  d ire c to r a t the tim e of p repa ra tion  o f the find ing  and tha t are 
•m ateria l to  the  [m a tte rs  lis ted  in the sta tu te ] o r to  issues th a t w ere  ra ised  during th e  
period a llow ed  fo r rece ip t o f pub lic  com m ent." G ove rno r C ow pe r s igned  th is bill into 
law  on June  14, 1990.

In M ay 1991, T rus tees  in itia ted th e ir second  appea l o f Sa le  50 on issues 
rega rd ing  the  A la s ka  C oas ta l M anagem ent P rogram  ("AC M P "). A fte r b rie fing  and  oral 
a rgum en t, the  S up rem e  C ourt, in its second op in ion  in the  Sale 50 litiga tion  ("Cam den 
Bay II"). rem anded  D N R ’s coas ta l cons is tency de te rm ina tion  fo r add itiona l find ings .
T h is  second  rem and  w as based, in part, on an e rroneous p red ica te : th a t D N R ’s 
de te rm ina tio n  o f g eophys ica lly  hazardous a reas was lim ited  to "a  sum m ary  s ta tem en t 
tha t the  en tire  S a le  50 a rea  is a  'known geophys ica l haza rd .'" In its O p in ion , however, 
the C ou rt u nde rs ta te d  D N R 's  e ffo rts to iden tify  geophys ica l hazards, and  the extens ive

l e g i s l a t u r e  r e m o v e d  t h e  i n c o n s i s t e n c y  b e t w e e n  t h e  r e g u l a t i o n s  and 
t h e  s t a t u t e  b y  a m e n d i n g  t h e  s t a t u t e  r e t r o a c t i v e l y .  T h e  G o v e r n o r  
s i g n e d  t h i s  b i l l  i n t o  l a w  on M a y  11, 1990.
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Sale 50 adm in is tra tive  reco rd  estab lished th a t DNR advanced  more than a  "sum m ary 
s ta tem en t" tha t the  entire  sa le a rea is a know n geophys ica l hazard.

In its Sa le  50 find ing , unde r the head ing  "Po ten tia l G eo log ica l and 
G eophys ica l H aza rds in C am den B a y , " DNR  noted:

G eophys ica l su rveys conducted in the  Cam den Bay reg ion (G ran tz et al, 1982) 
have de linea ted  seve ra l po ten tia l haza rds  to oil and gas exp lo ra tion  and 
p roduc tion  wh ich  m ay be o f g rea te r s ign ificance  to  the Sale 50 a rea  than o ther 
sa le  a reas on the  North S lope. R ecen t up lift on the Beau fo rt Sea she lf north of 
C am den Bay and the  occurrence o f num erous fau lts  and  sha llow  earthquakes 
ind ica te  th a t th is  a rea  may be an ac tive  te c to n ic  zone. The magnitude o f 
ea rthquakes  reco rded  in the Sale 50 v ic in ity  range  from  less than 1.0 to 5.3 on 
the  R ich te r S ca le . In add ition , docum en ted  s lum p  fea tu res  ind ica te  that 
sed im en ts  are suscep tib le  to  lique fac tion  and te c h n ic a lly  tr igge red  s lid ing or 
s lum p ing  in the deepe r wa te rs . The ins tab ility  o f poorly conso lida ted  sed im en ts 
on the Beau fo rt S ea  she lf may p resen t a  po ten tia l hazard to p ipe lines,

. p la tfo rm s, and a rtific ia l is lands.2

In its a sse ssm en t o f geo log ica l and geophys ica l haza rds in the  Sale 50 find ing , DNR 
spec ifica lly  c ite s  to  a de ta iled  su rvey of geophys ica l hazards in the Cam den Bay area: 
"M ap c ross  sec tio ns  and cha rt show ing late Q ua te rna ry  fau lts , fo lds , and  earthquake 
e p icen te rs  on the  A laskan  Beau fo rt She lf: U SG S  M isce llaneous Investiga tions Series, ~ 
M ap 1-1182-C , sca le  1 :500 ,000 ," G rantz, A. and  o the rs , 1982.3 In fact, a t the tim e  of

2 In i t s  O p i n i o n ,  t h e  C o u r t  q u o t e s  f r o m  t h e  f e d e r a l  
e n v i r o n m e n t a l  i m p a c t  s t a t e m e n t  ("EIS") p r e p a r e d  f o r  O C S  S a l e  97 
(in t h e  B e a u f o r t  S e a  a d j a c e n t  t o  t h e  S a l e  50 t r a c t s )  a n d  s t a t e s  
t h a t :  " T h e  f e d e r a l  s t a t e m e n t  d e a l s  w i t h  f a u l t s  a n d  e a r t h q u a k e s  in 
t h e  C a m d e n  B a y  a r e a  in m u c h  g r e a t e r  d e t a i l  t h a n  t h e  S t a t e ' s
d e c i s i o n a l  d o c u m e n t . "  H o w e v e r ,  a c o m p a r i s o n  o f  t h e  s t a t e m e n t  in
t h e  S a l e  50 f i n d i n g ,  q u o t e d  in t h e  t e x t  above, w i t h  t h a t  q u o t e d  
f a v o r a b l y  b y  t h e  Co u r t ,  s h o w s  t h a t  t h e  S a l e  50 s t a t e m e n t  is at 
l e a s t  as d e r a i l e d ,  if n o t  more, t h a n  t h e  f e d e r a l  s t a t e m e n t .  The 
f e d e r a l  s t a t e m e n t  on f a u l t s  a n d  e a r t h q u a k e s  in t h e  O C S  S a l e  97 
E I S  s t a t e s  in  full: " E a r t h q u a k e s  i n d i c a t e  a c t i v e  m o v e m e n t  a l o n g
t h e  f a u l t s  in t h e  C a m d e n  B a y  a r e a  a n d  t e n d  to o c c u r  a l o n g  t h e
a x e s  o f  a n t i c l i n e s  a n d  s y n c l i n e s .  T h e y  a r e  p a r t  of t h e  c e n t r a l  
A l a s k a  S e i s m i c  s y s t e m .  M o s t  of t h e  e a r t h q u a k e s  r e c o r d e d  s i n c e  
1 9 6 8  r a n g e  in m a g n i t u d e  f r o m  3.0 t o  4 . 0."

3 T h e  U.S. F i s h  a n d  W i l d l i f e  S e r v i c e  r e f e r r e d  t h i s  s u r v e y  to 
D N R  i n  its c o m m e n t s  on p r o p o s e d  S a l e  50. D N R  s p e c i f i c a l l y  r e l i e d  
on  t h e  G r a n t z  s u r v e y  ("Grantz et a l ., 1982") i n  its a n a l y s i s  of 
geopr.ys.ical h a z a r d s .  D N R  a l s o  c o m p i l e d  a n d  c o n s i d e r e d  a d d i t i o n a l
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its fina l find ing  fo r Sale 50, DNR inco rpo ra ted  by re fe rence the o n lv  pub iic ly  ava ilab le  
m aps and c ro ss -sec tio ns  o f known geophys ica l hazards.

In C am den  Bay II , the  Court rem anded  the  find ing  to D N R  "to identify and 
report on know n and subs tan tia lly  poss ib le  a reas o f geophys ica l haza rds  w ith in  Sale 
50 ." W hen p repa ring  the bes t in te rest find ing  and coas ta l cons is te n cy  de te rm ina tion , 
however, DNR "conduc t[ed ] a su rvey o f ava ilab le  sou rces" and " re p o r te d ] the resu lts ." 
Spec ifica lly , DN R  iden tified  known geophys ica l hazards based on the  on ly  su rvey of 
the  C am den Bay a rea  then  ava ilab le , the  G ran tz  su rvey . In add itio n  to  add ress ing  
and iden tify ing  know n haza rds , DNR im posed  s tipu la tions and te rm s  o f sa le  to m itigate 
the  cu rren tly  unknow n  but po ten tia lly  d iscove rab le  geophys ica l h aza rds  th a t 
subsequen tly  m ay be de te rm ined  to ex is t a t spec ific  exp lo ra to ry  o r deve lopm en t sites.
It took  th is  s tep  to  ensure  th e  sa le ’s com p liance  w ith 6 AAC 80 .050 . U n less the  Court 
w ished  DNR to  go beyond  the  express language  of the  regu la tion  -- and in its Op in ion , 
the  Court spec ifica lly  "e xc ludes  a  requ irem en t to  conduc t fie ld s tud ie s " fo r geophys ica l 
hazards -- th e re  was no th ing  more to be done  at the  lease sale s tage .

In the  C am den  Bay II dec is ion , the  C ourt a lso  m is in te rp re ted  th e  geophys ica l 
hazards s tanda rd  (6 AAC  80 .050 ) of the AC M P . U nde r the geophys ica l hazards 
s tanda rd  (6 AAC  80 .050) o f the  ACM P, sta te  agenc ies must " id e n tify  known 
geophys ica l haza rd  a reas and areas o f high deve lopm en t po ten tia l in w h ich  the re  is a 
subs tan tia l poss ib ility  tha t geophys ica l haza rds may occur." In its  O p in ion , the Court 
in te rp re ts  th is  to  m ean th a t DNR  must " id en tify  known o r subs tan tia lly  poss ib le  hazard 
a reas." T h is  is not w ha t the  regu la tion requ ires . There is a su b tle , bu t c ruc ia l 
d iffe rence  in th e  language o f the  regu la tion wh ich  the  Court o ve rlooked .

The  regu la tion  c le a r ly  requ ires iden tifica tion  o f only tw o  typ e s  o f a reas : (1) 
‘hose w ith know n geophys ica l h cards, and (2) those having h igh  deve lopm en t 
po ten tia l in w h ich  the re  is a  subs tan tia l poss ib ility  tha t geophys ica l haza rds  may occur. 
A s d iscussed  above , DNR iden tified  those a reas  o f known geophys ica l haza rds in the 
sa le a rea. H ow eve r, the  second  type o f a rea , a reas o f high de ve lo pm en t po ten tia l, 
obv ious ly  canno t be iden tified  a t the leas ing s tage  because the  e xp lo ra tio n  necessary 
to  de fine the  loca tion  o f a n y  oil depos its  has not taken  p lace. T h e re fo re , DNR 
requ ires su rveys  and s ite  spec ific  m itiga tion fo r  geophys ica l ha za rd s  w hen -- bu t not 
be fo re  -- spec ific  a c tiv itie s  are p roposed at spec ific  s ites.

The C ourt re jec ted  D N R ’s reasonab le  app roach  to iden tify in g  and  m itiga ting 
geophys ica l haza rds , and it d id  not de fe r to  agency expertise as  cou rts  gene ra lly  do in 
dec is ions  invo lv ing  com p lica ted  techn ica l m atte rs . In the  same dec is ion , however, the 
C ourt de fe rred  to  D N R ’s expertise  and acknow ledged  tha t DNR u tilized  the  pre ferred

i n f o r m a t i o n  r e g a r d i n g  g e o p h y s i c a l  h a z a r d s  g e n e r a l l y ,  a n d  
s e i s m i c i t y  in p a r t i c u l a r ,  in t h e  S a l e  50 area.
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app roach  when add ress ing  transpo rta tion  conce rns : "Until exp lo ra tion  is p roposed 
and, in all like lihood , until and unless a com m e rc ia lly  exp lo itab le  d iscove ry  is m ade , 
the re  w ill be no occas ion  fo r s iting , des ign ing  o r cons truc ting  transpo rta tion  and u tility 
rou tes ." The sam e  log ic the Court used in upho ld ing  DN R 's app roach  to add ress ing  
transpo rta tion  issues  unde r the ACM P, app lie s  to D N R ’s hand ling o f geophys ica l 
haza rds because deve lopm en t potentia l is unknow n until a fte r exp lo ra tio n  has taken  
p lace .

F ina lly , in its  C am den  Bay II dec is ion , the  C ou rt o ve rlooked  extens ive 
ev idence  tha t D N R 's  cons is tency  de te rm ina tion  com p lied  w ith the  h is to ric , p re -h is to ric  
and a rcheo log ica l s tanda rd  (6 AAC  80.150) o f the ACM P . U nde r 6 A A C  80.150: 
"D is tr ic ts  and app rop ria te  s ta te  agenc ies sha ll iden tify  a reas o f the  co a s t wh ich are 
im po rtan t to  the  s tudy , unders tand ing , o r illu s tra tion  o f na tiona l, s ta te , o r local h is to ry  
o r p reh is to ry ." In its O p in ion , the Court in te rp re ts  the  regu la tion to  requ ire , "the 
iden tifica tion  o f know n a rcheo log ica l s ites a t the  in itia l sa le  s tage ." Iden tifica tion  o f 
known cu ltu ra l resou rce  s ites requires, acco rd ing  to the  Court, " lite ra tu re  surveys and 
pe rsona l con tac t w ith  ind iv idua ls  who may have know ledge  conce rn ing  such s ite s .’"5

The C o u rt’s conc lus ion  tha t "DNR  d id  not a ttem p t to iden tify  a rcheo log ica l 
s ites w ith in  the sa le a rea ," was who lly  m is taken . In its cons is tency  de te rm ina tion ,
DNR surveyed th e  known da ta , set out the  resu lts , and s ta ted its conc lus ions . 
Spec ifica lly , DN R  found  tha t:

It is not like ly  tha t any cu ltu ra l resou rces  s ites w ou ld  be iden tifie d  w ith in the  
p roposed  sa le  a rea  s ince  it is o ffsho re . However, no cu ltu ra l resource su rveys 
have been  conduc ted  in the area, and  the  d iscove ry  of s ites , espec ia lly  in 
nea rsho re  a reas, shou ld  not be ru led  out.

This conc lus ion  w as based d irec tly  cn com m en ts  subm itted  by Jud ith  E. B ittner, Ch ie f, 
S ta te  o f A laska  O ffice  o f History' and A rcheo logy :

The  o ffsho re  aspec ts  o f the  proposea sa le  o ffe r little im pac t to  cu ltu ra l 
resou rces o f the north slope. There  a re  cu rren tly  no know n -cu ltu ra l resou rce  
s ites w ith  the  subm erged  lands iden tified  in Sale 50, and the  po ten tia l fo r 
encoun te ring  such s ites wou ld t e low  due to ice scou ring . Be tha t as it may, 
app rop ria te  s tipu la tions  should be app lied  to the leases fo r the  p ro tection of any 
as ye t un know n  cu ltu ra l resources in the  sale area.

In i t s  O p i n i o n ,  t h e  C o u r t  s p e c i f i c a l l y  r e j e c t r  r h e  n e e d  to 
c o n d u c t  f i e l d  s u r v e y s  a n d  e x p l o r a t i o n  in an  e f f o r t  co I d e n t i f y  
u n k n o w n  s i t e s .
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Furthe rm ore , con tra ry  to  the C ou rt's  conc lus ions , DNR d id  no t leave to its 
lessees the  d isc re tion  to de te rm ine  how and  when iden tifica tion  o f cu ltu ra l s ites  wou ld 
occu r. Rather, in com p liance  w ith  Ms. B ittn e r’s suggestions , DNR no ted the  potentia l 
fo r d iscove ry  o f s ites in the nea rsho re  a reas, and es tab lished lease te rm s and 
s tip u la tio n s  in recogn ition  th a t fu tu re  oil and gas re la ted activ ity m ay resu lt in the  
iden tifica tion  o f cu rren tly  unknow n resource s ites .

S pec ifica lly , s tipu la tion  1 to the Sa le  50 leases requ ires the  lessee to  report 
the  d iscove ry  o f any s ite , s tru c tu re , o r ob jec t o f h is to rica l or a rcheo log ica l s ign ificance 
and  to  make eve ry  reasonab le  e ffo rt to p rese rve  and pro tect the  s ite until D N R  issues 
d ire c tio ns  rega rd ing  its p ro tec tion . A dd itiona lly , a t the perm itting  s tage , lease te rm  3 
requ ire s  cons is tency  w ith the  AC M P , and te rm  22  requ ires tha t the  lessee com p le te  
an a rcheo log ica l su rvey be fo re  exp lo ra tion  and  deve lopm en t a c tiv itie s  are 
unde rta ken .5 Each o f these  po in ts  was b rough t to  the Court's  a tten tion  in the  s ta te ’s 
reques t fo r recons ide ra tion  o f its dec is ion . A lthough  the  Court to o k  tha t oppo rtun ity  to 
co rrec t the  fac tua l e rro rs in its o rig ina l dec is ion , it dec lined  to reve rse  its dec is ion .

O IL  AN D  G AS LEASE  SALE  55  (D EM AR C AT IO N  PO INT)

In its Sa le  55 O p in ion , issued in D ecem be r 1993, the Sup rem e C ou rt 
d e te rm ined  tha t DNR fa iled  to cons ide r w ha t th e  Court v iewed to  be a  "sa lien t" fac to r - 
- the  poss ib le  e ffec ts  o f the lease sale on the  Po rcup ine  Caribou Herd and the  
subs is tence  use o f tha t herd by the  res iden ts o f the C ity of Kaktov ik . In so do ing , 
how eve r, the  C ourt fa iled  to d e fe r to agency expe rtise  and s im p ly subs titu ted  its 
ju d gm en t fo r tha t o f DNR in de te rm in ing  w ha t is a "sa lien t" fa c to r fo r pu rposes  o f a 
bes t in te res ts  find ing  in suppo rt o f a dec is ion  to lease. To com pound  its  e rro r, the 
C ou rt d is rega rded  the  fac t tha t the  Sale 55  adm in is tra tive  record suppo rts  D N R ’s 
dec is ion  tha t o ffsho re  ac tiv itie s  in the Sale 55 a rea  w ou ld  not fo re seeab ly  have an 
adve rse  im pact on the ca ribou  herd located onsho re .

5 B e c a u s e  u n r e s t r i c t e d  a v a i l a b i l i t y  t o  i n f o r m a t i o n  
c o n c e r n i n g  t h e  n a t u r e  a n d  l o c a t i o n  o f  a n y  a r c h e o l o g i c a l  r e s o u r c e  
i n c r e a s e s  t h e  t h r e a t  o f  s i t e  d e s t r u c t i o n ,  a c c e s s  t o  s u c h  
i n f o r m a t i o n  is c l o s e d  t o  t h e  g e n e r a l  p u b l i c  by  t h e  A l a s k a  O f f i c e  
o f  H i s t o r y  a n d  A r c h e o l o g y .  A u t h o r i t y  f o r  t h i s  p o l i c y  is 
c o n t a i n e d  in A S  9 . 2 5 . 1 2 0  a n d  16 U . S . C .  47 0 h h .  T h e r e f o r e ,  e v e n  if 
t h e r e  w e r e  i n f o r m a t i o n  on k n o w n  s i t e s  o f f s h o r e  i n  t h e  s a l e  area, 
D N R  is r e q u i r e d  to w i t h h o l d  s p e c i f i c  i n f o r m a t i o n  r e g a r d i n g  t h o s e  
s i t e s  u n t i l  t h e  p l a n  o f  o p e r a t i o n s  s t a g e  w h e n  t h e  d i r e c t o r  of t h e  
D i v i s i o n  o f  C i l  a n d  G a s  a n d  D i v i s i o n  of P a r k s  a n d  O u t d o o r  
R e c r e a t i o n  c a n  w o r k  w i t h  t h e  l e s s e e  t o  d e v e l o p  s i t e  s p e c i f i c  
m i t i g a t i o n  m e a s u r e s .
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Subsec tion  (g) o f AS  38 .05 .035 cu rren tly  p rov ides a com p le te  list o f w ha t 
DNR m ust co n s id e r and d iscuss in a best in te res ts  find ing fo r an o il and gas lease 
sale. T he  s ta tu te  requ ires tha t DNR cons ide r the  e ffec ts of an o il and  gas lease sale 
on fish and w ild life  spec ies  and the subs is tence  uses o f those sp e c ie s  jn  the  sa le 
area. How ever, it does  no t require DNR to ex tend its cons ide ra tion  to  po ten tia l e ffects 
on spec ies loca ted  ou ts ide  the sale area. A s the Porcup ine C a ribou  Herd c lea rly  is 
not found  in the sa le  area , a  marine env ironm en t, DNR d id not v io la te  the s ta tu te . 
Ruling o the rw ise , however, the Suprem e C ou rt crea ted an unde fined  zone a round  the 
sa le a rea  wh ich  DN R  m ust som ehow , w ithou t gu idance or res tric tion , de linea te  and 
eva lua te . E x tens ion o f th is  log ic m akes it v ir tu a lly  im possib le  fo r D N R  to assure  tha t it 
has cons ide red  all the spec ies  in all the a reas tha t may be a lleged  to  be m ateria l.

G O O D N EW S  BAY  O FFSH O R E  PRO SPEC TING  PER M IT  D IS P O S A L

In the  G oodnew s Bay o ffshore p rospecting  pe rm it case , dec ided  in January 
of 1994, the S up rem e  C ou rt aga in rede fined the scope o f D N R ’s bes t in te rest 
ana lys is . The C ou rt re jec ted  DNR 's dec is ion to  de fe r cons ide ra tion  o f the poss ib le  
e ffec ts  th a t m igh t resu lt from  fu tu re  m ining if w orkab le  m inera l d epos its  were found, 
eve - though  the  k ind  and num ber o f m ining opera tions tha t m igh t resu lt and w he the r 
min ,g w ou ld  indeed  take  p lace were m atte rs o f specu la tion , a n d , m ore im portan t, 
D N R ’s subsequen t app rova l of m in ing leases (and of m in ing p lans  o f opera tion ) would 
have been requ ired  be fo re m in ing actua lly cou ld  have taken p lace . Though the  
supe rio r cou rt had uphe ld  D N R ’s best in te rest find ing , the  Sup rem e C ourt d is rega rded  
these unce rta in tie s  and the  re ta ined au tho rity  o f DNR, conc lud ing  th a t DNR shou ld  
have fu lly  ana lyzed  the  po ten tia l im pacts o f m in ing in the  region a t th e  prospecting 
pe rm it s tage.

The S up rem e C ou rt rem anded the G oodnew s Bay find ing  to DNR w ith  
ins truc tions to p repa re  a best in te rest find ing wh ich takes a "ha rd  look" at the e ffects 
o f m in ing , inc lud ing  the cum u la tive  reg ional e ffects , th a t m ight e ven tua lly  resu lt from  
the lim ited  exp lo ra tion  to be au thorized by the  o ffshore p rospec ting  perm its . In 
response to  D N R ’s a rgum en t tha t its best in te res t ana lys is had been  as com p le te  as 
poss ib le  a t the  p rospec ting  pe rm it stage w here  no deve lopm en t w a s  au tho rized  or 
even con tem p la ted , the  C ourt suggested tha t DNR shou ld  have em u la ted  the federa l 
pr. ctice o f conduc ting  env ironm en ta l im pact s tud ies in which a range  o f poss ib le  
scena rios are cons ide red .

G IL  AND  G AS LEASE  SALES  5 7  AND  75A

D N R ’s leg is la tive ly  m andated adm in is tra tive  p roceed ings prov ide  a 
cons truc tive  fo rum  w here  issues regarding lease sa les are fle shed  ou t and addressed .
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Th is  p ro cess  is invo lved , cos tly  and tim e -consum ing . The cu rren t sys tem , however, 
is s u b je c t to  abuse  wh ich  unnecessarily  d e la ys  adm in is tra tive  dec is ions  and obstruc ts  
the  a dm in is tra tiv e  dec is ion  making process. The Sales 57 and  75A  appea ls are 
e xam p le s  o f th is  abuse . Abuse wh ich cost th e  state s ign ifican t am oun ts  o f money fo r 
s ta ff t im e  and resou rces  at DNR and the D epa rtm en t o f Law. M ore  im portan t than 
these  d ire c t cos ts  incu rred as a resu lt of such  abuse, are the  ind irec t cos ts  o f ch illing 
pa rtic ip a tio n  in th e  s ta te ’s leasing program  by s igna ling that A la ska  is more vu lne rab le  
to  litiga tion  o ve r leas ing  than o the r areas.

O il and  G as Lease  Sale 57 (North S lope Foo th ills )

D N R ’s adm in is tra tive  rev iew  fo r Sa le  57 began on June  4, 1986, when it 
issued  th e  firs t g ene ra l ca ll fo r com m ents on the  p roposed lease sa le . A second call 
fo r com m en ts  w as  issued  on August 21, 1986 , requesting cons ide ra tion  o f two 
p roposed  leas ing  schedu les invo lv ing five p roposed  lease sa les, inc lud ing  Sale 57.
Tw o m o re  ca lls  fo r  com m en ts  were issued fo r Sale 57 on A ugus t 14, 1987 (genera l 
ca ll fo r com m en ts ), and on March 13, 1989 (request fo r spec ific  com m en ts  on fish and 
w ild life  p opu la tio n s , human uses o f those resources, and the po ten tia l e ffects o f the 
sa le on th o se  re sou rces  and uses).

On June  27, 1990, DNR was fo rced  to  de fe r the date fo r severa l lease sa les, 
inc lud ing  Sa le  57 , because  o f budget reduc tions in fisca l yea r 1990. As a resu lt o f the _ 
re -schedu ling  o f S a le  57, DNR sta rted the  pub lic  com m ent p rocess o ve r again , issu ing 
a g ene ra l ca ll fo r com m en ts  on Sep tem ber 17, 1990. On May 26, 1992, DNR issued 
a no th e r ca ll fo r com m en ts  (requesting soc ioeconom ic and env ironm en ta l in fo rm ation  
and com m en ts ). La te r, the  pub lic was encou raged to com m en t ye t aga in fo llow ing  the 
issuance  o f the p re lim ina ry  find ing on March 23, 1993. O ral te s tim ony  on the 
p roposed  lease sa le  a lso was taken at a p ub lic  hearing held A p ril 19, 1993, in the 
com m un ity  of A na k tu vu k  Pass.

D N R 's  adhe rence  to the adm in is tra tive  process requ ired  by law  prov ided 
am p le  o ppo rtu n ity  fo r pub lic  partic ipa tion and com m ent during the  Sa le 57 
adm in is tra tive  p roceed ings . Only once, how eve r, did T rus tees fo r A laska  and A laska  
C en te r fo r  the  E nv ironm en t ("T rustees"), appe llan ts  in the  case filed  w ith  the supe rio r 
cou rt, a va il th em se lve s  o f those opportun ities . And th n, T rus tees  on ly  subm itted  one 
sho rt pa rag raph  o f gene ra l com m ents on the  sale.

T ru s te e s ’ one paragraph o f gene ra l com m ents was subm itted  in response to 
D N R ’s A ugus t 21 , 1986 ca ll for com m ents on tw o p roposed leas ing  schedu les 
invo lv ing  five  p roposed  lease sa les, one o f w h ich  was Sale 57. The  one paragraph 
add re ss in g  Sale 57  in T rus tees ' S ep tem ber 2, 1986 subm iss ion , con ta ins  a genera l 
c ritic ism  o f DNR fo r fa iling  to mention the p rox im ity  o f the p roposed  sa le to the  Gates 
rT the A rc tic  N a tiona l Park and Preserve in the  initia l pub lic no tice . T rus tees a lso
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s ta ted  tha t the re  a re  ques tions  abou t the transpo rta tion  o f oil and poss ib le  
soc ioeconom ic  e ffe c ts  in the v illage  of A nak tu vuk  Pass assoc ia ted  w ith  the  sa le .6 
As ide  from  these  b road  conc luso ry  s ta tem en ts , T rus tees d id not e xp la in  th e ir 
conce rns . N o r d id  T rus tees  subm it fu rthe r com m en ts , sc ien tific  da ta , spec ific  
c r itic ism s o r te s tim ony .

In fact, du ring  the leng thy adm in is tra tive  rev iew  p rocess th a t fo llow ed 
T ru s te e s ’ S ep tem be r 2, 1986 genera lized  and  brie f c ritic ism  o f th e  in itia l pub lic  notice , 
T ru s tees  neve r su bm itte d  add itiona l com m en ts  on Sale 57 . T ru s tee s  neve r responded 
to the  fo u r a dd itio na l ca lls  fo r com m ent. T ru s te e s  fa iled  to pa rtic ipa te  in the  pub lic  
hearing held in A na k tu vu k  Pass. And T ru s tee s  d id not subm it com m en ts  on D N R ’s 
p re lim ina ry  bes t in te re s t find ing  -- the docum en t tha t "desc ribes  the  p roposed  sa le  
a rea  and  p resen ts  the  depa rtm en t’s rev iew  o f the  areas resou rces ," and wh ich fo rm ed  
the bas is  fo r D N R ’s fina l best in te rest find ing .

S ubm iss ion  o f one paragraph of gene ra lized  com m en ts  a t the  very s ta rt o f a 
seven y e a r adm in is tra tive  rev iew  does not cons titu te  su ffic ien t pa rtic ipa tion  in an 
adm in is tra tive  p ro ceed in g  fo r the purpose o f stand ing to  appea l. In the  p resen t case , 
beyond  a gene ra l c ritic ism  o f DN R 's a lleged fa ilu re  to m en tion  in th e  pub lic  no tice  the  
p rox im ity  o f the  p roposed  sa le  to the Gates o f the  A rc tic  Na tiona l P a rk  and P rese rve ,
"»rus tees d id not ra ise  any  spec ific  conce rns regard ing Sa le 57. T h roughou t the  seven 
yea r adm in is tra tive  rev iew , w hen  DNR was ac tive ly  so lic iting  p ub lic  com m en ts  (and 
w hen critic ism  w ou ld  have been cons truc tive ), T rustees fa iled  to  su ffic ie n tly  pa rtic ipa te . - 
O n ly a fte r tim e a n d  resources w ere  spen t in conducting  a c ritica l re v iew  of Sale 57, 
d id T rus tees  d e c id e  to  vo ice  th e ir concerns th rough  the appea ls  p ro cess  in the cou rts .

O il and  Gas Lease  Sale 75A (Co lv ille  R iver Exem pt)

The A la s k a  Sup rem e Court has he ld  tha t unde r the  s ta te ’s A dm in is tra tive  
P rocedu re  Act, an  appe llan t m ust meet th ree  requ irem en ts  in o rd e r to  have s tand ing  
to cha llenge  an adm in is tra tive  agency dec is ion . First, th e  appe lla n t m ust have a  d ire c t 
in te res t in the p ro ceed ings . Second , the appe lla n t must be fa c tu a lly  agg rieved 
(su ffe red  an a c tu a l in ju ry) by the  agency dec is ion . And, th ird , the  appe llan t m ust have 
pa rtic ipa ted  a t th e  agency  leve l. In the ir appea l of Oil and  Gas Lease  Sale 75A,
T rus tees  fo r A la s ka  and A laska  Cen te r fo r th e  E nv ironm en t ("T rus tees") fa iled a t least 
tw o o f the  th ree  requ irem en ts  estab lished by th e  Court. T rus tees  w e re  not fa c tua lly

6 Noti' e a b l y  a b s e n t  f r o m  t h a t  o n e  s u b m i s s i o n  a r e  any 
c o n c e r n s  r e g a r d i n g  r i p a r i a n  a r e a s  o r  a r c h e o l o g i c a l  r e s o u r c e s ,  or  
~ny s p e c i f i c  commenr.s r e g a r d i n g  i m p a c t s  o f  t h e  s a l e  on t h e  G a t e s  
o f  t h e  A r c t i c  N a t i o n a l  P a r k  a n d  P r e s e r v e ,  w h i c h  a r e  t h e  i s s u e s  
T r u s t e e s  s u b s e q u e n t l y  b r o u g h t  on a p p e a l  t o  t h e  s u p e r i o r  c o u r t .
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agg rie ved  by th e  D N R ’s dec is ion  to  lease tra c ts  o f land in Sale 75A . In add ition , 
T rus tees  d id  not pa rtic ipa te  in DN R 's adm in is tra tive  p roceed ings  fo r Sale 75A.

F irs t, T ru s te e s  lacked  s tand ing to cha llenge  DN R 's dec is ion  to p roceed w ith 
Sale 75A  because  T rus tees  su ffe red  no ac tua l in ju ry as a resu lt o f D N R 's  decis ion to 
lease tra c ts  o f land  in the sa le  area. In th e ir po in ts  on appea l file d  w ith  the  supe rio r 
court, T ru s tee s  m a in ta ined  th e y  were o rgan iza tions "conce rned  abou t susta in ing the  
m any va lu e s  o f th e  reg ion, inc lud ing  the cu ltu ra l, fish, w ild life , s ce n ic  and o the r 
va lues ." T h is  a b s tra c t conce rn , however, is not a spec ia l dam age  d iffe ren t in kind 
from  tha t o f the p ub lic  gene ra lly , and it is not the  concre te  pe rsona l in ju ry requ ired by 
the C ou rt to  e s ta b lish  tha t T rus tees  were fa c tua lly  aggrieved by D N R ’s dec is ion  to 
o ffe r the  S a le  75A  lands fo r lease.

W ith  re spec t to the  m em bers o f the  appe llan t o rgan iza tions , T ru s tee s ’ on ly 
c la im  w as th a t th e ir  m em bers  use and en joy th e  sale a rea  fo r a va rie ty  o f pu rposes 
such as re c rea tion , cu ltu ra l ac tiv ities , hunting , fish ing , w ild life  obse rva tio n  and sc ien tific  
s tud ies . H ow eve r, th e  su rface  estate o f the Sa le 75A a rea is p riva te  p rope rty  who lly  
ow ned bv the  K uukp ik  C o rpo ra tio n . The m em bers of the  appe lla n t o rgan iza tions thus  
have no righ t to  use  the  p riva te ly  held su rface  esta te fo r the ir a c tiv itie s . Consequen tly , 
T rus tees  cou ld  no t honestly  asse rt tha t any ind iv idua l m em ber th e ir  o rgan iza tions 
sus ta ined  an a c tua l in ju ry  w hen DNR de te rm ined  tha t leasing the  Sa le  75A  area was 
in the bes t in te re s ts  o f the s ta te .

In o rd e r to  es tab lish  s tand ing to appea l Sale 75A , T ru s tee s  a lso needed to 
dem ons tra te  th a t th e y  pa rtic ipa ted  in the adm in is tra tive  p ro ceed ings  be low . DN R ’s 
adhe rence  to  th e  adm in is tra tive  p rocess requ ired  by law p rov ided  am ple opportun ity  
fo r pub lic  p a rtic ip a tio n  and com m en t on p roposed  Sale 75A. S e e , e.g.. Janua ry  15, 
1993 C a ll fo r C om m en ts ; and March 23, 1993 Notice o f In ten t to  Issue a F ina l F inding 
(inv iting the  p ub lic  to  subm it w ritten  com m en t on any aspect o f th e  sa le , and giv ing 
notice o f an A p ril 14, 1993 pub lic  hearing schedu led  in a cco rdance  w ith  AS 
38 ,0 5 .1 80 (d )(2 )). T rus tees  neve r ava iled them se lves  of those oppo rtun itie s .
T he re fo re , T ru s te e s  lacked s tand ing  to cha llenge  DNR ’s dec is ion  and th e ir appea l of 
Sale 75A  w as fr ivo lous .

O IL  AN D  G AS  LE A S E  SALE  78 (LO W ..P  C O O K  INLET)

T he  appea l o f O il and  Gas Lease Sa le 78 was in itia ted  on N ovem ber 19, 
1993, w hen  the  appe llan ts  filed  th e ir notice o f appeal, s ta tem en t o f po in ts on appeal
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and des ig na tio n  o f record w ith  the  supe rio r cou rt in Kena i.7 S even  w eeks  a fte r filing 
th e ir appea l, on th e  eve o f the  sa le , the appe llan ts  filed  th e ir "em e rgency " motion fo r 
s tay. La te  on Janua ry  24, 1994, less than 18 hours be fo re  the sa le  w as schedu led  to 
occur, th e  su p e rio r cou rt issued its dec is ion s tay ing Sa le  78.

In its o rd e r s tay ing  the  sa le , the cou rt held th a t DNR d id  not com p ly  w ith  6
AAC  80 .040  w hen  making its coas ta l cons is tency  de te rm ina tion . The co u rt’s 
supe rfic ia l a na lys is  on th is  po in t s ta tes in fu ll:

F irs t, th e re  is no d iscuss ion  o f the p rio rity  requ ired in 6 A A C  80 .040 . Has the 
C om m is s io n e r cons ide red  both o ffsho re  oil and gas deve lopm en t and a fishe ry 
as w a te r dependan t and [s ic ] ac tiv ities?  Or, is oil and gas [sic] a  w a te r re la ted 
a c tiv ity?  T he  C ourt canno t de te rm ine  w he the r the sa le is cons is ten t w ith  e ithe r 
s ta nda rd  absen t a find ing .

W ith th is  lim ited  ana lys is , the  cou rt fa iled to  recogn ize  the  "p la in  m ean ing" o f the 
regu la tion , and  it igno red  both D N R ’s d iscuss ion  of th is  regu la tion  and the res tric tions 
DNR p la ced  th ro ugh  the te rm s o f its leases a nd  m itiga ting m easures on po ten tia l 
fu tu re  o ffsho re  o il and gas deve lopm en t.

6 AAC  80 .040 (a ) s ta tes tha t ” [i]n p lann ing fo r and app rov ing  deve lo pm en t in 
coas ta l a reas , d is tr ic ts  and  sta te agenc ies sha ll give in the fo llow ing  o rde r, p rio rity  
to  . . . . "  A s w as  d iscussed  in de ta il in D N R ’s O ppos ition  to the  S tay -- and 
appa ren tly  conceded  to by the  cou rt -- an oil and gas lease sa le  is not itse lf
"d e ve lo pm en t." D eve lopm en t, if and when it e ve r occurs , requ ires pe rm its , p lans of
ope ra tio n , and  o th e r au tho riza tions . T he re fo re , the re levan t pa rt of th is  regu la tion  
w ou ld  be "p la nn ing  f o r . . . deve lopm en t." T he  oil and gas lease sa le itse lf has no 
d irec t im pac t on o the r w a te r-dependen t ac tiv itie s , and in p lann ing  fo r po ten tia l fu tu re

7 T h e  a p p e l l a n t s '  s t a t e m e n t  o f  p o i n t s  on a p p e a l  f o r  S a l e  7S 
w h o l l y  f a i l s  t o  i d e n t i f y  a n y  s p e c i f i c  i s s u e s  w i t h  r e g a r d  t o  DNR.'s 
b e s t  i n t e r e s t  f i n d i n g  a n d  c o a s t a l  c o n s i s t e n c y  d e t e r m i n a t i o n .  The 
a p p e l l a n t s  o n l y  a l l e g e  t h a t  D N R ' s  S a l e  78 b e s t  i n t e r e s t  f i n d i n g  
is a r b i t r a r y  a n d  c a p r i c i o u s  b e c a u s e :  (1) it f a i l s  t o  " p r o p e r l y
w e i g h  t h e  p r o s  a n d  c o n s  o f  t h e  l e a s e  s a l e , " a n d  (2) it f a i l s  to  
" e v a l u a t e  s t a n d a r d s  in A S  3 8 . 0 5 . 0 3 5  (e), (g) , t h e  A C M P ,  a n d
a p p l i c a b l e  l o c a l  c o a s t a l  m a n a g e m e n t  p l a n s . "  T h e  a p p e l l a n t s  d i d  
n o t  i d e n t i f y  a n y  of t h e  " c o n s "  D N R  f a i l e d  t o  a d d r e s s ,  n o r  d o  t h e y  
s p e c i f y  w h i c h  of t h e  s t a n d a r d s  i n  t h e  c i t e d  s t a t u t e s  a n d  
r e g u l a t o r y  p r o g r a m s  D N R  f a i l e d  t o  e v a l u a t e .  E v e n  a f t e r  t h e  s t a t e  
a s k e d  t h e  c o u r t  t o  r e q u i r e  a m o r e  s p e c i f i c  d e s c r i p t i o n  o f  t h e  
p o i n t s  on a p p e a l ,  t h e  c o u r t  r e f u s e d ,  t h e r e b y  i n d i c a t i n g  its 
w i l l i n g n e s s  t o  a c c e p t  a n y t h i n g .
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activ ities , DNR canno t g ive  prio rity to  e ithe r o f these  two w a te r-d ependen t uses 
(fish ing and the  o ffsho re  o il and gas industry) because  ne ithe r by  its na tu re  has a 
prio rity o ve r the  o the r.

The  appe lla n ts  a rgued , and the cou rt appea red  to a ccep t w ithou t question , 
tha t po ten tia l o ffsho re  oil and gas deve lopm en t is not a w a te r-d ependen t a c t iv ity .8 
However, the a ppe lla n ts ’ a rgum ent tha t o ffsho re  deve lopm en t canno t be wa te r- 
dependen t s im p ly  igno res  the plain meaning o f the  te rm  "o ffsho re ,"9 a cha rac te ris tic  of 
areas o f th is  sa le  desc ribed  over and ove r in the  fina l find ing  and the  p re lim ina ry  
find ing .

M o reove r, the  appe llan ts  acknow ledged  the  w a te r-dependency  of po ten tia l 
o ffshore oil and  gas a c tiv ity  when they sta ted in the ir M em orandum  th a t "DNR  shou ld  
have requ ired  in th e  lease  te rm s d irec tiona l d rillin g  to access a ll tra c ts  sou th o f Kasilo f 
and tra c ts  20 and  21 w he reve r poss ib le ." If d irec tiona l d rilling  is not poss ib le  and yet 
the o il o r gas p ro spec t is o ffshore , the appe lla n ts ’ s ta tem ent concedes  to  the  obv ious : 
tha t the  e xp lo ra tion  o r deve lopm en t o f tha t p rospec t canno t be ca rrie d  ou t w ithou t 
being in o r on th e  w a te r and there fo re must be "w a te r-dependen t."

The  appe lla n ts  and the court igno red  the num erous M itiga tion  M easures 
im posed to  avo id  po ten tia l con flic ts  between tw o  such ac tiv itie s  tha t m ust each be 
carried  ou t in o r on the w a te r.10 S ince no spec ific  pro jects can  o r have been 
p roposed a t the  lease sa le  stage, DNR canno t de te rm ine if, w he re  o r w hen any 
restric tion m igh t be invoked , but it has p lanned fo r such. W he re  p o ss ib le , in o rde r to 
avo id con flic t, DN R  has reserved the right to  requ ire  tha t fish ing  be acco rded  
accom m oda tion  by  a llow ing  only d irec tiona l d rilling  in o ffshore  o il and gas 
deve lopm en t. W he re  such  m easures are not poss ib le , no p rio rity  ex is ts  be tween

8 " [ W ] a t e r - d e p e n d e n t " m e a n s  a u s e  or a c t i v i t y  w h i c h  c a n  b e  
c a r r i e d  o u t  on.ly on, in or a d j a c e n t  t o  w a t e r  a r e a s  b e c a u s e  t h e  
use r e q u i r e -  a c c e s s  t o  the w a t e r  b o d y . "  A n  o f f s h o r e  o i l  or  g a s  
d e p o s i t  c a n n o t  b e  f o u n d  a n y w h e r e  e x c e p t  in w a t e r .

9 A l t h o u g h  D N R  d i d  n o t  m a k e  a n  e x p l i c i t  a n d  r e d u n d a n t  
s t a t e m o a t  o f  t h e  o b v i o u s ,  t h e  w a t e r - d e p e n d e n t  s t a t u s  o f  p o t e n t i a l  
o f f s h o r e  o i l  a n d  g a s  d e v e l o p m e n t  is r e f l e c t e d  in D N R ' s  s t a t e m e n t  
in t h e  P r e l i m i n a r y  F i n d i n g  t h a t  " f t ] h e  f o l l o w i n g  p r o p o s e d  
M i t i g a t i o n  M e a s u r e s  a r e  d e s i g n e d  t o  p r e v e n t  s i g n i f i c a n t  
i n t e r f e r e n c e  w i t h  o t h e r  w a t e r - d e p e n d e n t  a n d  w a t e r - r e l a t e d  
a c t i v i t i e s  . . . . "

10 F o r  e x a m p l e ,  M i t i g a t i o n  M e a s u r e s  9(b) ( a d d r e s s i n g  
o f f s h o r e  p i p e l i n e s ) ; 13 ( r e s t r i c t i o n s  t o  a v o i d  c o n f l i c t  w i t h  
f i s h i n y ) ; 16(d) ( o f f s h o r e  d i s p o s a l ) ;  20 ( o f f s h o r e  s e i s m i c  
a c t i v i t i e s )  .



S e n a t o r  D r e w  P e a r c e / S e n a t o r  S t e v e  F r a n k

S B 3 0 8  -  L i t i g a t i o n  S u m m a r y

M a r c h  2 8 ,  1 2 9 4

P a g e  1 5

these  tw o  ac tiv itie s , ne ithe r o f wh ich can be ca rried  ou t onsho re , but o the r m easures 
10 m itiga te  any  po ten tia l con flic ts  between the  tw o uses have been im posed.
T he re fo re , D N R ’s cons is tency  de te rm ina tion  com p lied  w ith 6 AAC  80 .040 , and 
de fe rence  shou ld  have been g iven to its dec is ion .

T he  supe rio r cou rt's  o rde r a lso s ta ted  sum m arily  tha t DN R 's cons is tency  
de te rm ina tio n  does  not d iscuss  the requ irem en ts  of 6 AAC  80 .130 (d ) and the re fo re  
canno t be co n s is te n t w ith the  ACM P standa rds . The court fa iled , however, to 
acknow ledge  th a t 6 AAC  80 .130 (d ), upon w h ich  it re lies exc lus ive ly  in th is  a rgum en t, 
is in voked  on lv  w hen "uses and activ ities in th e  coasta l a rea w h ich  w ill not con fo rm  to 
the s ta nda rd s  con ta ined  in (b) and (c) o f [6 A A C  80.130]" ex is t. The court neve r 
d iscussed  o r ana lyzed  the  requ irem en ts of 6 A A C  80.130 (b) o r (c). 6 AAC 80 .130(b ) 
s ta tes as fo llow s :

T he  hab ita ts  con ta ined  in (a) o f th is  sec tion  must be m anaged so as to m a in ta in  
o r e nhance  the  b io log ica l, physica l, and chem ica l cha rac te ris tics  o f the hab ita t 
w h ich  con tribu te  to its capac ity  to suppo rt living resources.

6 AAC  80 .130 (c ) p rov ides a s tandard fo r the  m anagem en t o f each o f the d iffe ren t 
hab ita ts  lis ted  in 6 AAC 80 .130 (a ) exc lud ing " im portan t up land hab ita t." The cou rt did 
not d is cu ss  o r c ite  ev idence  tha t the hab ita ts are not being m anaged so as to m ain ta in 
such cha ra c te ris tics  o r s tanda rds .

D N R  to o k  a hard look at the requ irem en t and issues o f 6 AAC  80 .130 .11 
F irs t DNR  im posed  num erous s tipu la tions and m itiga tion m easures tha t are spec ifica lly  
des igned  to  a ch ie ve  m axim  com pliance w ith the  6 AAC 80 .130 (c) s tandards o f 
m a in ta in ing  and  enhanc ing  the  coasta l h ab ita ts .12 DNR 's ana lys is  po in ts out tha t:

11 D N R ' s  d i s c u s s i o n  of and. a c t i o n s  t a k e n  in r e s p o n s e  t o  6 
A A C  8 0 . 1 3 0  r e f l e c t  t h at, t o  t h e  e x t e n t  p o s s i b l e  at t h e  l e a s e  sale 
stage, D N R  h a s  d e a l t  w i t h  t h e  " k n o w n s , " a n d  f u r t h e r ,  e v e n  t r i e d  
t o  p r o v i d e  f o r  f u t u r e  p o s s i b i l i t i e s  b y  r e q u i r i n g  m i t i g a t i o n  
m e a s u r e s .  T h i s  c o m p o r t e d  f u l l y  w i t h  the S u p r e m e  C o u r t ' s  r e c e n t  
c a s e  l a w  u n d e r  t h e  A C M P  d e v e l o p e d  i n  the C a m d e n  B a v  II d e c i s i o n  
(DNR m u s t  i d e n t i f y  k n o w n  h a z a r d s  a n d  k n o w n  a r c h e o l o g i c a l  s i t e s ) . 
Still, t h e  s u p e r i o r  c o u r t  d i d  n o t  a c c e p t  o r  d e f e r  to t h e  a g e n c y ' s  
a n a l y s i s  a n d  d e c i s i o n .

12 T h e r e  is n o  r e q u i r e m e n t  t h a t  D N R  i n c l u d e  a l l  of its 
a n a l y s i s  i n  i t s  c o n c l u s i v e  c o n s i s t e n c y  d e t e r m i n a t i o n .  The 
S u p r e m e  C o u r t  h a d  h e l d  t h a t  D N R  m u s t  o n l y  " e s t a b l i s h  a r e c o r d  
w h i c h  r e f l e c t s  t h e  b a s i s  for [its] d e c i s i o n . "
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Issuance o f oil and  gas leases in itse lf au tho rizes no uses  o r ac tiv itie s  in the  
sa le a rea . The m easu res d iscussed  in th is  section of the  cons is tency  ana lys is  
a re des igned  to m in im ize  the im pact o f pos t-lease sale o il and gas ac tiv ity  on 
the  env ironm en t and  to  conform  to 6 AAC  80.130(b) 6 A A C  80 .130 (c), and the 
M SBC M P  and  KPBC M P  polic ies.

Second , DNR  acknow ledged tha t desp ite  these  p recau tions , " [p ja rticu le  riy if 
o il and gas depos its  a re d iscove red  in the p roposed sa le area , the re  m ay be uses  or 
ac tiv itie s  in the  sa le  a rea  wh ich  w ill not 'm a in ta in  or enhance th e  b io log ica l, phys ica l, 
and chem ica l ch a ra c te r is tic s ’ of the coas ta l hab ita t in wh ich  th e y  are loca ted ." DNR 
then  parsed th ro ugh , ana lyzed , and responded to each of the th ree  parts o f 6 AAC  
80 .130 (d ).

T he re fo re , s ince  the  court held th a t the re  was no irrepa rab le  harm  show n nor 
any  c lea r show ing  o f p robab le  success on the  m eriis  o f the a ppe lla n ts ’ a rgum en ts  
aga ins t the best in te re s t find ing , and the re  is no basis fo r any show ing  o f p robab le  
success  on the  m erits  w ith  regard to 6 AAC  80.140 and .130, th e  stay o f Sa le  78 
shou ld  not have been im posed  and w as issued  in error. N eve rthe less , D N R 's  appea l 
o f th is  obv ious ly  flaw ed  dec is ion  was sum m a rily  d ism issed by th e  A la ska  Sup rem e 
C ou rt in a one sen tence  o rder.

C O N C LU S IO N

O n ly the  leg is la tu re  can take  som e o f the unp red ic tab ility  ou t o f jud ic ia l 
rev iew  of DN R 's bes t in te re s t find ings and coas ta l cons is tency de te rm ina tio ns . To do 
so, T itle  38 and T itle  46 m ust be am ended to  exp lic itly  g rant D N R  the  d isc re tion  to 
de fine  the  scope  o f its ana lyses and to requ ire  tha t issues be b rough t to  D N R 's  
a tten tion  during pub lic  rev iew  of a p roposed  d isposa i if they  a re  la te r to  be the  sub ject 
o f an appea l to  th e  cou rts .

S ena to r D rew  P ea rce /S ena to r Steve F rank 
S B308  - L itiga tion  S um m ary

March 28, 1994 
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O F F E R E D 'IN  TH E  SEN A TE  B Y  SE N A TO R  PEA RC E
TO : C SSB  3 0 8 (F IN ) .

Page 2 , line 22 :
D e le te  "necessary"
Insert "required by the state"

Page 3, line 2, after "completion":
In sen  "but is not intended to artific ia lly divide o r segment a proposed development

pro ject to avo id thorough review  o f  the project o r to avoid consideration o f  potential future
environmenta l, socio log ica l, o r economic effects"

Page 4, line 16, after "department":

In sen  "describes its reasons fo r  a decision to phase a n d "

Page 6, line 29 , a fte r "fin d in g ":
In sen  i f  re q u ire d ,"

Page 7 , line 11, after "a":
In sen  "p re lim in a ry  o r "

Page 8, line 18, after 
In sen  "a n d "

Page 8, lines 1 9 - 2 9 :
D e le te " in a p re lim in a ry  w ritten  find ing , facts that a re  know n to the d ire c to r at

the tim e o f  p rep a ra t io n  o f  the find ing  and that a re
(A ) m ate ria l to issues tha t the departm en t identifies.

A M E N D M E N T
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w hethe r o r  no t m ate ria l to a m atte r set ou t in (U) o f  this p a rag rap h , and 
w ith in  the scope o f  the adm in istrative  rev iew  estab lished bv the d ire c to r 
u nde r fe V l)  o f  this section - o r

IB ) m a te ria l to a m atte r described in fD (B )  o f this
subsection [A  SU M M A R Y  O F A G EN C Y  A N D  P U B L IC  CO M M EN TS 
R E C E IV E D  A N D  TH E  D E P A R T M E N T S  RESPO N SES  TO  TH O SE  
C O M M E N T S ]; and

In sen  "[A  SU M M A R Y  O F A G EN C Y  A ND  PU B L IC  C O M M EN TS R E C E IV E D  .AND 
TH E  D E P A R T M E N T ’ S RE SPO N SES  TO  TH O SE  C O M M EN TS ; A N D

Page 9, line 7:
D e le te  a ll m ateria l.

Renum ber the fo llow in g  paragraphs accordingly.

Page 9, line 9, be fo re "the econom ic":
Insert "except as otherwise provided in AS 38 .05 .073  fo r  land suitable fo r  recreational 

fac ilities deve lopm ent leasing,"

Page 9 , line 12:
A fte r " file "
Insertr"an adm inistrative appeal or'
A fte r "reconsideration"'
In sen  ", as appropriate,"

Page 9 , line  15, a fte r "find ing ,":
In sen  " fi le  an adm inistrative appeal or"
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Page 9, line 20 , after "comment;":

In sen  "or"

Page 9, line 22 :
D e le te "o r"
In sen  "and".

Page 9, lines 23 - 26 :
De lete

" (C ) adopting as the person ’ s own tesdmony concerns that 
were expressed by another, either by submitting a written statement to that 
e ffect during the period fo r  receipt o f  public comment or by so declaring 
during a pub lic  hearing; and"

Page 9 , line 28 :
De lete "A "
Insen "An adm inistrative appeal o r a"

Page 9, line 30 , a fter "deny the":
In sen  "adm inistrative appeal o r reconsideration"

Page 10, line 3 , a fte r " I f ' :
In sen  "an adm inistrative appeal or"

Page 10, line 4 :
D e le te "a fte r reconsideration"

Page 10, line 8, a fter "request,":
In sen  "an adm inistrative appeal or"

Page 10, line 9, a fte r "on":
In sen  "adm inistrative appeal o r"

•} -3-



Page 10, line 13, a fter "person ’ s":
In sen  "administrative appeal or"

Page 13, lines 18 - 19:
D e le te  "proposed fo r  that phase"
In sen  " fo r  which the consistency determ ination is sought

Page 13, line  24 :
D e le te  "proposed fo r that phase"
In sen  " fo r which the consistency determ ination is sought

Page 13, line 26 :
D e le te  "prepare and issue a written statement describing" 
In sen  "describe in the consistency determ ination"
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A D D IT IO N S /C O R R E C T IO N S  T O  SENATE A M EN D M EN T  O F  C SSB  308
A P R IL  20 , 1994

o  Page 3 , L ine  2

Pu rpose : Fixes glitch - language was adopted in  the w rong place.

o  Page 8 , L in e  18

Pu rpose : Chenow ith rew rite fo r  c larity .

O Page 8, L ine  19 • 29

Pu rpose ; Chenow ith rew rite fo r  c larity .

o  Page 9 , Lane 7

Pu rpose : Chenow ith rew rite fo r  c la rity .

o  Page 9 , L in e  9

Pu rpose : Chenow ith rew rite fo r  c larity .

o Page 9 , L in e  12

Pujpo.se: T o  c larify that there m ay be appeals o r  requests fo r  reconsideration , 
depending upon w hether o r  not the best interest find ing is issued with the advanced 

review  and concurrence o f the comm issioner.

o  Page 9, L in e  15

Pu rpose : Technical amendment, sam e as page 9, lin e  12.
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o Page % L in e  16

Pu rpose ; Technica l amendment, same as page 9, line  12.

o  Page % L ine  20

Pu rpose : T o  c la rify  that a party may dem onstrate m ean ing fu l partic ipation in  the 

adm inistrative process by e ither submitting w ritten comm ent qt presenting o ra l 
testimony.

o  Page 9, L ine  22

Pu rpose : Technica l amendment, to  c larify that m ean ing fu l partic ipation fo r  the 
purposes o f  jud ic ia l appea l requires subm ittal o f  written o r  o ra l comments and that 

the pa rty  is a party w ho is affected by the fina l w riten finding.

o  Page 9 , L in e  28

Pu rpose : Techn ica l amendment, same as page 9, lin e  12.

o  Page 9 , L in e  30

Pu rpose : Technical amendment, same as page 9, line  12.

o  Page 10, lin e  3

Pu rpose : Techn ica l amendment, same as page 9, line 12.

o  Page 10, L ine  4

Pu rpose : Technical amendment to  con fo rm  language to changes made at page 9, 
line 12.

2
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o  Page 10, L ine  8

Pu rpose : Techn ica l am endm en t same as page 9, line  12.

o Page 10, L in e  .9

Pu rpose : Techn ica l amendment, same as page 9, line  12.

o  Page 10, L ine  13

Purpose: Technical amendment, same as page 9, line 12.

o  Page 13, L ine  26

Pu rpose : F ixes glitch - e lim inates redundancy: de letes ’’sha ll."
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MEMORANDUM

FROM h E ason , D ire c to r 
is ion  o f O il and Gas, DNR

DATE

You h a ve  a sked  th a t I re spond  to  th e  conce rns  ra ised  in th e  "C oas ta l 
D is tr ic ts ' B r ie fin g  P a p e r on C SSB  308 " da ted  A p ril 7, 1994, w h ich  
w as a d d re sse d  to  m em be rs  o f the  S ena te  F in an ce  C om m ittee . M y 
c om m en ts  b e low  a d d re s s  th e  issues  ra ised  in  th a t d ocum en t, and  
s u m m a riz e  b r ie fly  th e  re s p o n s iv e  am endm en ts  re fle c te d  in th e  
cu rre n t C S S B  308 . in  a dd it io n . I h a ve  ou tlin e d  ce rta in  o th e r 
a m e n d m e n ts  w h ic h  a re  c u rre n t ly  b e in g  d ra fte d  w h ich  w ill re spond  to  
s p e c if ic  re c o m m e n d a tio n s  re ce ive d  d u rin g  y e s te rd a y 's  h ea rin g  and 
s u b s e q u e n t ly .

B ased  upon  m y re v iew , I b e lie v e  th e re  m ay be  som e  con fu s ion  a ris in g  
from  th e  fa c t th a t th e  D is tr ic ts ' c om m en ts  a re  d ire c te d  to  th e  p r io r  
v e rs io n  o f C S S B  308 , ve rs io n  K . T h e  w o rk  d ra ft o f C SSB  308 w h ich  
the  F in an ce  C o m m itte e  adop te d  y e s te rd a y  is ve rs io n  U.. V e rs io n  U 
re p re se n ts  D N R 's  re spon se  to  the  w o rk in g  g roups ' com m en ts  and 
re c o m m e n d a tio n s  w h ich  w e re  ra ised  d u rin g  th e  fiv e  m ee tings  
b e tw een  th e  p a rtie s  s in ce  S .B . 308  a rr ived  in th e  Sena te  F inance  
C o m m it te e .

V e rs io n  U o f C S S B  308  con ta in s  m any  su b s ta n tiv e  am endm en ts  
w h ich  w e re  m ade  to  a d d re ss  co n ce rn s  o f th e  D is tr ic ts , as w e ll as 
o the rs  in c lu d in g  th e  fe d e ra l O ffic e  of C oas ta l R esou rce  M anagem en t 
(O C R M ). T he  change s  w n ich  w e re  in co rpo ra te d  to  add ress  sp e c if ic  
c o n ce rn s  id e n t if ie d  in th e  C o a s ta l D is tr ic ts ' B r ie f in g  P a p e r a re  
s u m m a riz e d  b e low .

F irs t, in re spon se  to  th e  g roups ' co n ce rn s  abou t scope  of rev iew , 
la n guage  w as in co rp o ra te d  in  th e  F in d in g s  of S ec tio n  1 to  m ake  c le a r 
tha t th e  s cope  of re v iew  fo r fin d in g s  w ill in c lu d e  a re sponse  to  a ll
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con ce rn s  ra is e d  d u r in g  the  p ub lic  re v iew  p e rio d  b e fo re  a d isposa l. 
F o r o il and g a s  le a se  sa les , fo r e xam p le , a ll fa c to rs  lis te d  u nde r 
c u n e n t A .S . 3 8 ,0 5 .0 3 5  (g) m ust b e  add ressed  p lu s  any o th e r issues  
ra ised  by th e  p u b lic .

In re spon se  to  c o n ce rn s  abou t po ten tia l a buse  o f th e  r igh t to  phase  
c o n s id e ra tio n  of p ro je c ts , language  was added  in F in d in g s  10 and 11 
to c la r ify  in te n t, a nd  S ec tio n  8 w as am ended  to  m ake  c le a r th a t 
phas in g  o f s ta te  d is p o sa ls  and p ro je c ts  w ou ld  o c cu r o n lv  u nde r the  
sam e c irc u m s ta n c e s  as  fe d e ra l re g u la tio n s  now  p ro v id e .

U nder bo th  fe d e ra l and  s ta te  law , as am ended  by  V e rs io n  K of CSSB 
308, p ha s in g  w ou ld  be  app rop ria te  w hen no t enough  is known abou t 
th e  p o te n tia l fu tu re  a sp e c ts  of a development project to  issu e  ju s t 
on© c o n c lu s iv e  c o n s is te n c y  d e te rm in a tio n . If th e  s p e c if ic s  of a 
p ro p o se d  p ro je c t can  be  su ff ic ie n tly  de fined  in the  b eg in n in g , 
phas ing  c a n n o t be a llow ed .

To  fu r th e r  s tre n g th e n  th is  co ncep t. F ind ing  11 p ro v id e s  e xp lic it 
g u id an ce  to  a  d ire c to r  th a t " ...co n s id e ra tio n  o f a d isp o sa l as a phase  
o f a d e v e lo p m e n t p ro je c t is no t in te nded  to  a vo id  c o n s id e ra tio n  of 
p o te n tia l fu tu re  e n v iro n m e n ta l o r s o c io lo g ic a l e ffe c ts , b u t ra th e r is 
in te n d e d  to  a llo w  fo r  c o n s id e ra tio n  o f th o se  is s u e s  w hen  su ff ic ie n t 
da ta  a re  a va ila b le  u pon  w h ich  to  m ake rea soned  d e c is io n s ."

T he  B r ie f in g  P a p e r e xp re s se d  conce rn  th a t " ...c e r ta in  po rtio n s  o f S .B . 
308  m ay be  d is a llo w e d  by the  fe d e ra l g o ve rnm en t..."  and re fe renced  
e a rlie r c o rre s p o n d e n ce  from  O CRM  and an A p ril 24 , 1994 A la ska  
A tto rney  G en e ra l’s  O p in io n . H ow eve r, bo th  th e  O C R M  le tte r and the  
A tto rn e y  G e n e ra l's  O p in io n  w ere  w r itte n  in  re spon se  to  ve rs io n  K o f 
S .B . 308.

The  tw o  p ro v is io n s  o f v e rs io n  K w h ich  bo th  o f th o se  docum en ts  
q u e s tio n e d  as p o te n t ia l ly  be ing  d is a llow e d  w e re  th e  e ffe c t of 
lim itin g  th e  re v ie w  o f e ffe c ts  u n d e r bo th  b e s t in te re s t f in d in g s  and 
c o n s is te n c y  d e te rm in a tio n s  to  "d ire c t e ffe c ts " , and no t d e fin in g  th e  
c ircum s ta n ce s  u n d e r w h ic h  phased  re v iew  o f p ro je c ts  w ou id  be 
a llo w e d .

We have a d d re s se d  bo th  conce rns in  the  cu rre n t ve rs io n  o f C SSB  308 
by d e le tin g  th e  re fe re n ce s  to  "d ire c t” In S ec tio n s  ?. and  8 and , as 
m en tio n sd  above , by a dop tin g  th e  s tanda rd  app lie d  u n d e r th e
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app licab le  fe d e ra l re g u la t io n s  fo r  d e te rm in in g  w h e n  p h a s in g  is  
app rop ria te  in S ec tio n  8 o f ve rs io n  U of the  CSSB  308 .

The  C oa s ta l D is tr ic t re p re s e n ta t iv e s  a lso  a sked  th a t th e  le g is la tu re  
take  no ac tion  on S .B . 308 , and th a t in s te ad  it s u p p o rt d e fe rra l of any 
a c tion  un til a b ro a d -b a se d  w o rk in g  g roup  add re sse s  p h a s in g  in 
g re a te r dep th .

In th e  bes t o f a ll p o s s ib le  w o rld s , w e  m igh t have  th e  lu xu ry  o f a 
m ore  le ng th y  p ro ce ss . It w as  n e ve r o u r in te n t th a t th e  le g is la tu re  
have to  dea l w ith  th e s e  is sue s  a t a ll, m uch less u n d e r th e  p re ssu re s  
of hav ing  to  b ring  c o n tro v e rs ia l le g is la tio n  fo rw a rd  d u r in g  a se ss io n  
w hen m any  im po rta n t is s u e s  m us t be add ressed . H ow e ve r, we find  
o u rse lves  hav in g  to  re sp ond  to d e c is io n s  by the  C ou rt, th e  t im in g  o f 
w h ich  was beyond  o u r co n tro l.

T he  e ffe c t o f th o se  d e c is io n s  has  been  to  p lace  a ll le a s in g  d e c is io n s  
at r isk  to  su c ce ss fu l c h a lle n g e s  a b se n t a m endm en t o f bo th  T it le  38 
a rid  T it le  4 6  as p ro p o sed  in  C S S B  308 . As a resu lt, w e  a ll find  
o u rse lve s  ha v in g  to  d e a l w ith  th e s e  issues  u n d e r le s s  th a n  p e r fe c t 
c ircum s ta n ce s . N e v e r th e le s s , w e  have  lis te n e d  c a re fu lly  to  th e  
conce rns  o f e ve ryone  w h o  has pa rtic ip a te d  in th e  w o rk in g  g roup  
m ee tings  on th is  le g is la t io n , and w e  have tr ied  to  a c co m m o d a te  
those  conce rn s  w he re  w e  can .

In add itio n  to the  am endm en ts  desc ribed  above , ve rs io n  U o f ihe  CS
fo r C SSB  308 a lso  re f le c ts  the  fo llow in g  a m e n d m e n ts :

* T he  re q u irem en t to  issue  a p re lim in a ry  b e s t in te re s t f in d in g  fo r
o il a rid  gas lease  sa le s  has  been  cod ifie d  in s ta tu te . F u rthe r, the  
am endm en ts  p ro v id e  th a t th e  p re lim in a ry  f in d in g  w ill be is su e d  no 
la te r th a n  s ix  m on th s  b e fo re  a  s chedu le d  sa le , and  th a t th e  p ub lic  
w ill have no  le ss  th a n  60 days  in w h ich  to  com m en t.

♦ The  p u b lic  n o tic e  p ro v is io n s  fo r p re lim in a ry  a n d  fin a l best
in te re s t fin d in g s  ha ve  been  enhanced . New  m in im um  s ta n d a rd s  have  
been e s ta b lis h ed  to  a s s u re  th a t no tice  fo r o il a nd  gas d isposa l 
d e c is io n s  w ill c o n s is t o f le g a l n o tic e s , d isp la y  a d  n o tic e s , n o tic e  by 
e le c tro n ic  m ed ia  and  a t le a s t one  o th e r m e thod .

• T he  p roposed  am e n d m e n t to  A .S . 38 .05 .035  (g) to  lim it 
d is cu ss io n  o f fis h  and  w ild l ife  s p e c ie s  and  th e ir  h a b ita ts  to  th o se  
w ith in  the  sa le  a rea  has  been  de le te d .

£0/90 'd ^9029S£06 'ON XW S'dO QNy 1!0 JO A1G NOW f6-Pl



♦ A ppea l p ro cedu res  have been  dra fted  wh ich  c la r ify  a n d  m ake 
m o re  p re d ic ta b le  lo r  a ll p a rt ie s  th e  s ta nda rd s  and t im e lin e s  fo r 
a p p e a ls  o f fin a l b es t in te re s t fin d in g s .

C om m en ts  re ce ive d  du ring  and a fte r  the  hea ring  on A p ril 8 th  are 
be ing  a d d re s se d  by  th e  fo llow in g  am endm en ts :

♦ S ec tio n  4 (B ) is be ing  am ended  to  requ ire  tha t the  f in a l bes t 
in te re s t fin d in g s  fo r  oil and  gas le a se  sa les  w ill be is s u e d  90  days 
be fo re  a s c h e d u le d  sa le  in s tead  o f 21 days as is c u rre n tly  re qu ire d . 
T h is  a m endm en t re sponds  to  co n ce rn s  ra ised  by T ru s te e s  fo r  A la s ka  
th a t a p p e a l r ig h ts  m igh t o th e rw is e  be tru n ca te d .

♦ In re sponse  to com m en ts  re ce ived  from  the  Kena i P e n in su la  
B o rough , an am endm en t is be ing  d ra fte d  to  assu re  th a t th e  d ire c to r 
a d d re s s e s  in w r it in g  bo th  issu e s  e ith e r ra ised  du ring  p u b lic  re v iew  
o r o th e rw is e  re qu ire d  by s ta tu te  to  be cons ide red  re g a rd le s s  of 
w h e th e r o r n o t th e y  are d e te rm in ed  by the  d ire c to r to  be m a te r ia l to  
th e  p h a se  o f the  p roposed  d isp o sa l o r p ro je c t unde r c o n s id e ra tio n . 
T h e  d ire c to r  w ill h ave  to  ra t io n a liz e  in w r itin g  the  b a s is  fo r  h is 
d e te rm in a t io n s  o f m a te r ia l ity .

F in a lly , a s  you  w e ll know , it is  d if f ic u lt, if no t im p o ss ib le  to  adop t 
e ve ry  p ro p o sed  am endm en t to  any p ie ce  o f leg is la tio n . T o  do  so  in 
th e  ca se  o f C S S B  308 w ou ld  in e v ita b ly  lead to  le g is la t io n  th a t w ou ld  
no t be re sp o n s iv e  to  the p ro b lem s  w h ich  th e  C ou rts  h a ve  id e n tif ie d . 
N e ve rth e le s s , I b e lie ve  th e  cu rre n t ve rs io n  o f C SSB  308 re p re se n ts  a 
g ood  fa ith  e ffo r t to  be re spon s ive  to  the  con ce rn s  o f th e  C o a s ta l 
D is tr ic ts  and  o th e rs  w ith o u t d im in is h in g  th e  in te n t o f th e  
le g is la t io n .

If I can  a n sw e r an y  a d d it io n a l q u e s tio n s , p le a se  fee l tre e  to  ca ll

’ 59S28£iOP 'ON XMr svo a m  ~!0 ;io a i c
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DIVISION OF OIL AND GAS '

W A L T E R  J .  H I C K E L  G O V E R N O R

P.O. BOX 1CTO34
AH3H0RAGE. ALASKA 9S5IO-7!?3‘; 
PHONE: (907) ?fi£-2S&3

(907)762-2547

A pril 12, 1994

The H on o ra b le  D n ie  Pearce via fa x  465 -3872  and  m a il
A la ska  State Leg is la tu re  
State C ap ito l, R o o m  50S 
Juneau, A la ska  99801 -1182

Subject: Am endm ents to  CSSB  303

D e a r Sena to r Pea rce :

By m em orandum  dated A p ril 9 ,1 9 9 4  I  discussed the amendments re flec ted  in  vers ion  U  o f 
CSSB 308 . In  add ition , 1 described two amendments which were, at that time, being dra fted 
in response to com m ents which had been received during and a fte r the Senate Finance 
Com m ittee hea ring  on  A p ril 8.

In  add ition to the two amendments which w ere being d ra fted  at the  time, eight add itional - 
amendments have now  been  d ra fted  fo r  consideration by the F inance Com m ittee . I  have 
Summarized be low  the pu rpose fo r  each o f  those amendments.

o A m endm en t # 3  c la rifies that persons may m ean ing fu lly  partic ipate in an
adm inistrative review  by presenting o ra l testimony o r by a ffirm a tive ly  adopting the 
testim ony o f  others by suom itting a w ritten statement to that e ffec t during the period  
a llow ed fo r  receipt o f pub lic comment o r  during the pub lic  hearing .

o A m endm en t # 4  was d ra fted  in response to any pub lic  com m ents indicating concern
that com m ents on p roposed  disposals o r  projects would be sum m arily  dism issed if 
de te rm ined by the D ire c to r to be non-m ateria l. The am endm ent c la rifies tha t the 
D ire c to r w ill discuss, in w riting, the reasons fo r any de te rm ina tion  Of noil-materia lity , 
as w e ll as discussing, in w riting, those issues which he finds m ate ria l to  a p roposed 
disposal o r  p ro ject.

o  A m endm en t # 5  c la rifies that the determ inations o f  the state ’s best in terest a re  those
rendered  under T it le  38 ; specifica lly . A S  38.05.

°  A m endm ent # 6  c la rifies that it is the Leg is la tu re ’s intent that the pub lic have an
opportun ity  to tim ely and m ean ing fu lly  partic ipate in the D ire c to r ’ s de te rm ination  
o f  the scope o f re r iew  approp ria te to a specific finding.

2 'n tK C  C ." ‘ f  C v \ - n  t a=( / 0 . £ .3 .
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The H on o rab le  D rue  Pearce 
A p ril 12, 1994 
Page 2

o  Am endm ent # 7  sim ply adds econom ic effects 10 env ironm en ta l o r socio log ica l effects
in find ing # 1 1  o f  C SSB  308.

o Amendment # 8 :  T h e  language o f  this amendment is designed to re in fo rce  legislative
intent that a D ire c to r shou ld  no t "divide o r segment" p roposed  p ro jects in  o rd e r to 
avoid a  thorough review  o f  the pro ject.

o Amendm ent # 9  c la rifies that both  O il and Gas P re lim in a ry  and F ina l Best In terest
Findings w ill include a summary o f  agency and pub lic comments received as o f  the 
time o f  each finding, as w e ll as the department's responses to those comments. In 
add ition , this amendm ent cod ifies the requirement that a ll w ritten findings issued 
under A S  38 .05 .035 w ill include a  summary o f agency and pub lic cumments, as well 
as the departm ent’s response to those comments.

o  Am endm ent #  10 establishes a requ irem ent 'chat when a consistency review  is lim ited
to consideration o f  a specific phase, the D ire c to r o r  the responsib le agency w ill 
p repa re  and issue a statement describing its bases fo r  m aking a consistency 
determ ination in phases.

I f  you have any add itional questions, p lease fee l free to call. 

Sincerely,

Q tkvvc /o  ~
James E . Eason 
D irec to r

2S9E29S2.06 ‘OH KW S¥D QKV TO  JO A la frSiM ND'rl frg-6l
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K o d i a k  I s l a n d  B o r o u g h

710 //.ILL EAY RO A D  
KOD IAK , ALASKA 9 5 6 ’ 3 -6 340  

PMOICE (9 0 7 ) CT3SL.35S

A p r i l 1 5 , 1 9 9 4

V IA  F A X  4 6 5 - 3 8 7 2

S e n a t o r  D ru e  P e a rc e  
A la s k a  S ta te  L e g is la tu re  
S ta te  C ap itoL  (M S  3 1 0 0 )  
J u n e a u ,  A la s k a  9 9 8 0 1 - 1 1 8 2

R E : S B  3 0 8  v e r s io n  X  a n d  p ro p o s e d  a m e n d m e n ts  (A p r i l 1 4 .  1 9 9 4 )

D e a r  S e n a t o r  P e a rc e :

D u e  to  t im e  c o n s t r a in t s  t l i i s  le t t e r  o f  n e c e s s ity  w i l l  b e  b r ie f . A f t e r  c a r e fu l 
c o n s id e ra t io n  o f  th e  r e c e n t  a m e n d m e n ts  p ro p o s e d  f o r  v e r s io n  X  o f  S B  3 0 8 ,  
th e  K o d ia k  I s la n d  B o r o u g h  fe e ls  w e c a n  w o rk  w ith  y o u  t o  g a in  p a s s a g e  o f  th is  
le g is la t io n .

W e  w a n t  to  t h a n k  y o u  a n d  y o u r  s ta f f ,  e s p e c ia l ly  D a v id  R o g e rs , a n d  th e  
a d m in is t r a t io n ,  e s p e c ia l ly  J im  E a s o n  fo r  y o u r  e f fo r t s  to  r e s o lv e  is s u e s  
s u r r o u n d in g  th is  b i l l .  S u c h  e f fo r t , o n  a l l  s id e s , h a s  im p r o v e d  t i l l s  b i l l  
d r a m a t ic a l ly .

A s y o u  a re  a w a re , th e  K o d ia k  I s la n d  B o ro u g h  p r e v io u s ly  o b je c te d  to  th e  
in c lu s io n  o f  p h a s in g , a s  a  c o n c ep t, in  th is  b i l l .  IL is  e v id e n t  to  u s  t h a t  th e  
S e n a te  in t e n d s  to  in c lu d e  p h a s in g  in  th is  b i l l  a n d  t o  t h a t  e n d  w e h a v e  w o rk e d  
to  m a k e  th e  la n g u a g e  o f  th e  b i l l  a c c e p ta b le . W e  b e lie v e  th e  m o s t  r e c e n t  
a m e n d m e n ts ,  f o r  th e  m o s t  p a r t ,  a c c o m p lis h  th is .

T h e re  a r e  f iv e  s e c t io n s  o f  th e  b i l l t h a t  c o n t in u e  to  c o n t a in  la n g u a g e  t h a t  is 
u n c le a r  to  u s . W e  b e lie v e  th a t  w e  h a v e  c o n c e p tu a l a g r e e m e n t  o n  th e  i r  e n t o f  
th is  la n g u a g e , h o w e v e r , w e  w o u ld  l i k e  to  c o n t in u e  d is c u s s io n s  a b o u t  th e  
im p lic a t io n s  o f  th is  la n g u a g e . T h e  la n g u a g e  in  q u e s t io n  is : th e  m e a n in g  o f  
"m a y  a d d re s s  o n ly "  o n  l in e  2 2 ,  p ag e  3 ; th e  im p l ic a t io n s  o f  " a g g r ie v e d "  a n d
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V
S e n a to r D ru e  Fearoe 
Page 2  of 2 
A p r il 15, 1934-

’■alTectcil" o n  lin e s  1 3  a n d  2 7  o f  p a g e  9 , r e s p e c t iv e ly : th e  m e a n in g  o f  
" e c o n o m ic  fe a s ib i l i t y "  o n  lin e  9  p ag e  9 :  th e  m e a n in g  "m a te r ia l"  o n  l i n e  2 3  
p ag e  1 3 ; a n d  th e  m e a n in g  o f  " f o r  w h ic h  th e  c o n s is te n c y  d e t e rm in a t io n  is 
s o u g h t " ,  to  b e  a d d e d  o n  p a g e  1 3 . W e  h o p e  to  c o n t in u e  p ro d u c t iv e , in fo rm a t iv e  
d ia lo g  ab ou t, t h is  la n g u a g e ; a t  th e  s a m e  t im e  w e a p p la u d  a n d  su p p o r t , y o u r  
e f fo r t s  to  r e s o lv e  th e  o th e r  is s u e s  w e h a v e  id e n t if ie d  in  p r e v io u s  v e r s io n s  o f  
ih e  b i l l .

A g a in , p le a s e  a c c e p t  o u r  t h a n k s  f o r  w o rk in g  w ith  u s  to  im p r o v e  th e  la n g u a g e  
o f  O tis  b i l l .

S in c e re ly ,

L in d a  L . F r e e d . D i r e c t o r  
C o m m u n i t y  D e v e lo p m e n t  D ir e c to r

c .e . J e r o m e  S e lb y , B o r o u g h  M a y o r  
K o d ia k  I s la n d  B o ro u g h  A s s e m b ly
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April 15, 1934-

Honorable Senator Drue Fearce 
’ Chair, Senate Finance Committee

Dear Senator Pearce:

As a member o f an informal coastal district working group, I have been participating in 
the review of Senate Eill 303 with representatives of the Department of Natural 
Resources, and Mr. David Rogers, who has been representing your committee. Over 
the Iasi two months, I have participated in several Senate Finance Committee 
Meetings and workgroup discussions to develop a bill that addresses the concerns of 
the Department of Natural Resources w ithout creating significant problems for the 
coastal d istricts and other municipalities.

On the afternoon o f April 15, a small group of individuals worked on the significant 
outstanding issues identified by the informal coastal district working group. I should 
mention tha t th is  group does not represent or speak for all coastal districts, many o f 
whom have o t h e r  valid concerns regarding th is legislation. In  th is  meeting, we came 
to consensus on most of the major issues, with a few exceptions. The issues where 
consensus was reached was to :

• include finding language that phasing of coastal consistency'determ inations is 
not in tended to artificially segment a project

• tha t the reasons for phasing a best interest finding are Included in the 
pre lim inary finding, and are subject to  public comment and appeal under 
appropriate avenues

• tha t when a consistency review is phased, the consistency review will be 
based on the use or. activity fo r the consistency determ ination is sought ra ther 
than restricted to the phase - this allows consideration of "known facts" and 
reasonably foreseeable significant effects related to the use of activity

- tha t when a consistency review is phased, the consistency determ ination will 
include a basis fo r phasing the review, and tha t th is basis is subject to standard 
coastal management elevation or appeal rights.

Issues where there is still some differences regarding language or resolution inc lude :

• use of "may address only" vs. shall address reasonably foreseeable sign ificant 
effects re lated to  the use in Section 2 (A)of AS 38.05.035(e). DNR's verba l 
intent is tha t, at a minimum, reasonably foreseeable significant effects re lated to 
the use w ill be addressed. The appropriate language needs to be used.

RPR 15 ' 5 4  I B : 4 5  =3 7  £ 7 5 -5 1 1 7  B



F.-R 15  ' S c  10= 53  5 3 7  2 7 5 -5 1 1 7 P . 3 / 3

• on page 5, item (6), DNR has indicated that 21 cays may not be adequate 
time fo r public involvement in th is step; they are researching best interest 
requirements and have indicated that they will come up with an appropriate 
number

♦ standing to  request appeal or reconsideration of a best interest finding; I 
understand tha t DNR is looking into what language may be more appropriate

* in Section 8, page 13, line 22, the concept of material to the consistency 
determ ination has not been previously used or defined; I would prefer the term  
re levant be used in its place o r material defined

• finally, ! understand that some municipalities are still concerned about the lack 
o f gu idance regarding other best in terest findings besides oil and cas, m ining, 
tim ber, and commercial recreation; while language in the bill requires 
addressing reasonably foreseeable significant effects related to the use, and the 
basis o f phasing can be appealed, I suggest tha t DNR continue to consider 
o ther solutions.

! greatly appreciate the efforts of members o f the Senate and particularly Senator 
Pearce in supporting th is working group process and resulting in better legislation. I 
also appreciate the efforts of Jim Eason and other members of th9 adm inistration, 
David rogers, coastal d istricts, fishing groups, and environmental groups in trying to  
reach consensus. While not a perfect bill tha t makes everyone happy, the language 
changes as provided by Mr. Rogers has addressed major concerns. Acain, the 
legislature should be aware that I can only speak for myself and not represent or 
speak fo r all coasta l d istricts, many of whom have other concerns, thank you all for 
your efforts.

Sincerely,

( X i^ x
Jan Isaacs
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April 1 5 ,1 934

Honorable Senator Drue Pearce 
Slate o f A laska Senate

Dear Senato r Pearce:

I have been part o f the informal working group which has been working to try an 
achieve consensus on S3 303. I have hed an opportunity to  reviev/ Version X, and to 
discuss, in concept, the amendments which are to be proposed on April 1 5 ,1994,
There has been substantia l improvement in the bill and I appreciate the effo rts o f DNR 
and the Senate F inance Committee to attempt to address concerns ra ised by the 
coastal d istric ts and others. I believe the efforts of those who have ‘worked on th is b ill 
will result in 2  be tte r pub lic process. There are a few remaining issues which need to  
be resolved, and I support the continued efforts o f the Legislature to resolve tho 
remaining issues th is session.

There have beer, numerous revision made to this legislation, and I w ish to 
h ighlight a few  wh ich  I can support without reservation:

1 1, up port the examination of "reasonably foreseeable sign ificant effects" end 
commend DNR fo r its selection o f this as a standard for what w ill be exam ined upon the 
decision to phase.

I endorse the public notice provisions and the provision that a fina l best in te rest 
finding w ill be Issued not less than 50 days before the sals lease o r o ther d i s p o s a l .

I also endorse the establishment of the requirement fo r a pre lim inary best 
interest find ing fo r oil and gas lease sales in statute, a practice which DNR has, 
heretofore, undertaken voluntarily.

I commend DNR and the Senate Finance Committee fo r the ir agreement tha t the 
effects on fish and w ild life species and their habitats in the area w ill remain in the 
existing statute.

F inally, I commend DNR and the administration for adopting tho federa l 
language on phasing, into the Title 45 portions o f the statute.

There are rem ain ing issues which, l believe, can be resolved through the leg is la tive 
p rocess.' Those Issues are addressed below:

Phasing of all land disposals under T itle 33

Throughou t this process the some coastal districts have identified a fundamenta l 
problem w ith th is leg is lation that arises under T itle 38, which proposes to a llow  
phasing fo r a ll land disposals, t believe that the provisions of section 38.05.035(g)
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affords U te necessary guic’onoo to DNR to phase oil and gas lease- sales. However, 
that same guidance is not provided for phasing o f other types o f d isposals (timber, 
m ining etc.) J be lieve that there need to be specific factors developed or referenced 
which the D irec to r w ill examine in the decision to phase other disposals.

P h a s i n g  u n d e r  T i t l e  ^ 6  ( A C f . r h

There is one remaining question under T itle 43. The language states that tho 
consistency rev iew  shall be based cn facts pertaining to the use or activ ity fo r which 
the consis tency determ ination is sought that are "material" to the consistency 
determ ination. There is no defin ition of what constitutes issues which sre  "m ateria l" 
and tha t language does not appear elsewhere in the ACMP. S ince this section 
addresses phasing for ell projects, we believe that th‘ ■ vague language w ill result in 
additional litiga tion on the specific meaning o f that word. W e recommend de le tion o f 
that section. I understand that the language proposed to be added "for which tho 
consistency determ ination is sought." is Intended to m irror the federa l scope o f review  
fo r phased pro jects. If that in tent is confirmed, then I believe th is language w ill be 
adequate to meet concerns I have previously expressed about phasing under the 
ACMP.

Standing to Reousst Reconsidergtion.'Aooeal

The issue o f standing is one which significantly affects pub lic partic ipation under 
this leg is lation. DNR has stated that the intent o f this leg is la tion is to provide fo r fh s t 
any person who has submitted written or oral comments during the comment period be 
a llowed to request reconsideration or, as appropriate, adm inistrative appeal. There is 
remaining con fus ion  as to whether the commenting person may raise any issue that 
has been iden tified  during tine public comment period, or whether the person w ill be 
lim ited to those issues which he or she personally raised. I believe tha t any issue 
which was ra ised during the adm inistrative review should be exam ined on 
reconsideration if raised by a parson who has commer fed during the adm in istra tive 
review.

I fu rthe r be lieve that the words "is affected by the decision" (page 9, line 27) 
should be de le ted from the bill, because it does not comport w ith the existing Al ska 
law on standing. I support the "private attorney general" theory of standing which has 
been endorsed by  tho A laska Supreme Court. Finally, there may be some confusion 
by the simple add ition of the word "appeal" on p. S, line 12. I suggest the words 
"adm in istra tive appeal" bo added so that it is not confused w ith an appeal to Superio r 
Court.

C larification o f "Econom ic Feasib ility"

Section A o f the b ill sta tes that the director may not be required to speculate 
about the "econom ic feasib ility" of ultimate development. That phrase is troubling 
because it is no t defined, and it has implications fo r disposals v.hich affect coastal

Page
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clarify ing language should be added to state that the best interest find ing  shall consider

may not bs requ ired to speculate about future effects subject to future perm itting wh ich 
relate to econom ic feasibility, if there is no known information which can be reasonably 
determ ined.

Changing the words "mav address o n V  to "shell address"

The language in Section 2 states that the scope of reviev./ and find ing o f the 
D irector "m ay address only" reasonably foreseeable sign ificant effects. The use o f the 
word “may" means that tho director is not obligated to address those effects. Tne 
addition o f the  word "may ...only" implies that there Is no ab ility  to  look fu rther, rr, in ths 
D irector's d iscre tion, there are effects which shouid be analyzed. W o suggest the 
changing o f the language to read: "The Director snail address reasonably 
fo reseeab le ....". Th is w ill make this requirement mandatory, but w ill a lso a llow  the
flex ib ility  to  th o  D irector to  c o n s id e r  o ther e ffe c ts .

Conclusion

I am encouraged by the progress which has been made on th is bill, W h ile  every 
interest may not have been fu lly satisfied, I believe that the overa ll resu lt o f th is bill 
w ill bs bu tte r pub lic po licy decision-making, which w ill successfully w ithstand loca l 
cha llenges, I look forward to working with DNR, fishing groups, environmenta l groups, 
and all o the r interests to resolve the few remaining Issues and to deve lop a process 
which w ill implement this legislation successfully.
t •  .  •

P*S«j 3



► Jan iuaucs and Associates

April 17, 1924

Honorab le  S ena to r Drue Fearce 
Cha ir, Senate  F inance Com m ittee

Dear S ena to r Pearce:

L inda Freed and  I wou ld like to express ou r sincere thanks for your e ffo rts in making 
poss ib le  the p rocess  for deve lop ing  a sound ve rs ion  o f Senate Bill 303. W ith ou t your 
suppo rt and d irec tion  for consensus based leg is la tion , it w ou ld  not have been possib le 
to com e as fa r as we have. G iven tha t the bill is a prio rity o f the Senate , and there 
are m any o th e r p ieces o f im portan t leg is la tion  tha t requ ire  you r a tten tion , we 
app rec ia te  y o u r patience w ith  us wh ile  w e  a ttem pted to come up w ith  language  tha t 
add resses  the  concerns o f the Departm en t o f Na tura l Resources w ithou t crea ting  
s ign ifican t p ro b lem s  for the coasta l d is tric ts  and o the r m un ic ipa lities .

David R oge r's  partic ipa tion w as  inva luab le  in reach ing  a com prom ise ove r anguage ;- ' 
he w a s  able to facilita te from a neutral pos ition  and encourage coope ra tion . W e also 
app rec ia te  the  suggestions and com prom ises made by Mr. Eason and the 
adm in is tra tio n  during the course o f d iscuss ion ; ou r unde rs tand ing  o f h is conce rns 
in itia ted  ou r w o rk ing  group approach to find ing  app rop ria te  so lu tions .

O ver the w eekend , Linda and I have con tac ted  seve ra l o f the coasta l d is tric ts  who 
have been in vo lved  w ith S 3  305 and urged tha t they support the am endm en ts  
in troduced  la s t Friday. We expect tha t som e o f them  w ill con tac t th e ir S ena to rs  to 
reques t su ppo rt o f the am endm ents du ring  recons ide ra tion . Because not eve ryone  
has seen the am ended language, it rem a ins p rob lem a tic  for us to speak cn beha lf o f 
all coas ta l d is tr ic ts ; however, we fee! m ost o f the m a jo r issues have been add ressed  
and have exp ressed  our position to o thers .

in c los ing , a ga in  thank you fo r you r inva luab le  ass is tance , and we hope th a t you w ill 
con tinue  to su ppo rt the am endm ents.

S ince re ly , _

Jon Isaacs 
L inda Freed
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M ATANUSKA-SUSITNA BOROUGH 
RESO LUT ION  SER IAL NO. 9 4 - 0 %

A RE SO LU T IO N  OF THE MATANUSKA-SUSITNA BOROUGH ASSEM BLY REV IS ING  
TH E BOROUGHS POSIT ION  REGARD ING  PROPOSED SENATE B IL L  308 O F  THE 
A L A S K A ^ X A IB jL S g lS L A ff lB B ,   — _________ ___ __________________________

W HEREAS, proposed Senate B i l l 308 would modify administrative procedures and 
decisions by State agencies that relate to uses and dispositions o f  State land, property, and 
resources, and to the interests •within them, and further modify administrative procedures that 
relate to uses and activities involving land, property, end resources, end to the interests within 
them that are subject to the Coastal Management Program when the use o r activity is to be 
authorized o r developed in phases; and

W HEREAS the Matanuska-Susitna Borough previously adopted M SB Resolution seria l 
No. 94 -032  opposing House B i l l 308 and its identical counterpart House B i l l 474; and

W HEREAS, since the adoption o f  MSB Resolution Serial N o. 94-032 the Borough has 
participated -with the State o f  Alaska and other interested parties in review and revision o f  Senate 
B i l l 3 0 8 ; and

W HEREAS, the Borough recognizes the cooperative review and legislative committee 
process is working and lias produced an improved revised Cti Senate E f l l 308 (F IN ) and 
significant proposed amendments to the B ill which i f  approved, would relieve many concerns 
o f  the Borough; end

W HEREAS, the B ill i f  approved by the Senate w ill proceed to the House o f the Alaska 
State Legislature fo r further review, and possible revision; and

N O W  THEREFORE B E  IT  RESOLVED  the Matanuska-Susitna Borough supports 
par sage by the Senate o f  CS Senate B ill 308 (F IN ) i f  it i i  amended as proposed by Senator 
Pearce in  accordance with the senate amendment document dated 4-18-94

B E  IT  FURTHER RESOLVED  the Borough supports the Senate passage o f  a letter o f 
intern fo r  CS Senate- B ill 308 (F IN ) as submitted by Senator Suzanne Little and which reads as
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fo llow s: (" It is the intent o f the legislature that the sections o f  this legislation pertaining to AS 
46 .40  w ill bo consistent with the federal coastal zone management program regulations and intent 
governing phased consistency determinations."); and

BE IT  FURTHER RESOLVED that the Borough asks the State legislature to ensure the 
rights o f the local government to protect the interests o f its residents are preserved within the 
implementation o f  this act through preliminary and final best interest findings conducted under 
AS 38 and consistency determinations conducted under AS 46.

ADOPTED by the Matanuska-Susitna Borough Assembly this J JL  day o f  f . 1994.

ERNEST W . BRANNON , Borough Mayor

ATTEST;

L INDA  A , DA H L , Borough C lerk

CC/fltfWW NirnJber.StXmU./244Z' cans*.__
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