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The RESOURCES Committee considered: HB 443
HOUSE BILL NO. 443 FISH & WILDLIFE CONFIDENTIAL RECORDS

"An Act relating to the confidentiality of certain records relating to fish and wildlife; and providing for an
effective date."
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DRAFT AJIENDMENT FOR HB 443

1, line 7, after "(2)":
delete: [WHEN THE KNOWLEDGE MAY BE DETRIMENTAL TO THE FISH

OR WILDLIFE POPULATION]

insert: "when in ohe opinion of the commissioner, the
knowledge may be detrimental to fish. wildlife, human
safety, or research or management programs being conducted
by the derartmentor authorized by the department,”

2, line 2, following "population.":

insert: "The department may also release records and
information that are kept confidential under this
subsection, except for telemetry radio frequencies and other
electronic locating information, to a requestor conducting
scientific research or other specific activities 1if the
requestor agrees to use the records and information only as
provided under terms of a contract or agreement with the

department.”
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AMENDMENT
OFFERED IN THE HOUSE RESOURCES COMMITTEE BY ADF&G
TO: HB 443
Page 1, line 14
Delete "or"
Page 2, line 2:

Insert “,or if the requestor has been authorized by the department to
perform specific activities, and the requestor agrees to use the information
only for purposes as provided under contract or agreement.”



GOVERNOR HICKEL'S
RADIO-TELEMETRY BILL

(SB 277 & HB 443)

. Governor Hickel has introduced legislation which will allow the Department
of Fish and Game _(ADF&GE)1 t keep radio-frequency information confidential. It Is
In the state’s best interest and essential for good wildlife management to keep this
information confidential.

.. The reJease of radio-frequencies and other information that reveals, the
specific location of wildlife has the potential to; compromise ADF&G studies or
approved research Progects of quthorised permittees through removal of anjmals
fram the wild d|s(§)_ acément of animals by disturbance, or-alteration of their
behavior; lead to disturbance of wildlife-Sensitive locations (e.q., dens, breeding
areas, rendezvous sites); facilifate harassment of ADF&G reséarch and
manage_ment rograms b _mdw@uals or orgamzaﬂon that mag ogrﬁ)_ose them; and
|lead 10 increased vulnerability of collared animals and associatéd animals to

hunting or harassment by people.

. AS 16.05.815 was amended in_1990 to allow ADF&G to keep frequencies of
radio-collared animals confidential. Exact wording of the statute now reads, "the
department shall keep confidential...when the knowledge may be detrimental to
the_fish or wildlife Populanon, the records_of the department concerning telemetry
radio-frequencies of monitored species...” The use of the words “when the
lBPgB’Yel%jge may be detrimental to the fish or wildlife populations” have caused a

. The department was sued in the summer of 1993 for refusing to release
radio-frequency information on wolves to a private individual wishing to track the
animals. "We Were required by the court to release the information because we
could not prove that release of the information would be detrimental to the
Bopulatlon. It will be nearly impossible to ever prove population level damages
pecause only small numbers of animals are collared and damage or death toa few
Individuals would rarely damage the population.

This bill will allow these records to_be keg)t confidential b&/ removing the
words, "When the knowleage may be detrimental to the fish and wildlife ™
population.” Present wording in"AS 16.05.815 allows release of this information to
state or federal agencies. This legislation adds the provision for the release of
Information if the requestor. is under contract with the state to conduct research
on a fish or wildlife population. This provision would allow ADF&G to cooperate
on proIJec,ts with University researchers and private consultants through
cooperative agreements when such cooperation is mutually beneficial.
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Harry Hodgdon, Executive Director
The Wildlife Society

5410 Grosvenor Lane

Bethesda, MD 20814

Dear Harry:

| believe the Freedom of Information Act requests that Gordon Haber
provided to the Superintendent of Denali Park and Preserve warrant our
close attention because of the possible precedent they set if approved.
Enclosed are the FOIA requests. One specifies that the radio frequencies of
certain instrumented wolves should be provided, and the other requests a
limited amount of data in the form of relocations of collared wolves. Haber
was not a part of the project that spent the money and effort to collar the
wolves, but he is working with the same packs when they appear outside of
DNPP. There is apparently no firm guidance for the administrators
concerning the legitimacy of these requests and whether to honor them or
not.

A similar request to Alaska Dep of Fish & Game, under the state of Alaska
FGIA, was honored and Hab”r waa given the signals. | am informed by
Dave Kelleyhouse of ADFG that they are highly concerned and are
considering options, since a private trapper, an ecotourism group, and a
private consulting firm also were going to request the frequencies until they
were persuaded not to.

There are obviously serious consequences to making the radio signals
available. First the safety of the study animals and their associates cannot
be guaranteed. This means that use of telemetry may be precluded on
certain species. Additionally, study animals may be subject to interference
and alter their behavior, which makes the information obtained from them
guestionable.

Excellence in Wildlife Stewardship Through Science and Education



There are equally serious consequences to requiring research people to
provide raw data of any sort to the public, regardless of what they
investigate. This compromises the integrity of the research by not allowing
the researcher to analyze and interpret the information prior to its
dissemination. Raw data is fraught with biases of many kinds and one
problem for the researcher is to detect the biases and interpret the
information in their light. Many times a project is designed to account for
such problems which the raw data do not reflect. There are analytical tools
provided by biometricians and wildlife researchers which are useful in
interpreting radiotelemetry data. These tools, and the careful
documentation of the environment in which the relocations are obtained in
the field, require diligent efforts to make a database useful. The researcher
who has designed the project and has an understanding of the environment
in which the research is conducted deserves to carry out a project to its
logical conclusion and present the data in a form which he or she can be
comfortable with and can defend before a group of peers. If FOIA can be
used to obtain raw scientific data, no matter how limited, from a researcher
by another person engaged in research, then there is the possibility that the
same data will have to be made public.

| have been involved in situations where our radiofrequencies were
requested. | was able to discuss this with individuals and we provided maps
showing the home ranges of instrumented animals, a satisfactory
arrangement in that case. Many wildlife researchers routinely provide
informal reports showing locations of animals, mortality, and other pertinent
information, as a matter of public interest. However, most such reports are
given with the proviso that information may be modified pending further
analysis, and not infrequently there is a reinterpretation of the information
when a more adequate analysis and more data becomes available. But such
interim reports generally provide information the researcher is comfortable
with in giving out and of his or her own volition. When one is dealing with
wolves or ether species of economic value, location data needs to be
provided with extreme caution lest animals become hunted or specifically
sought out.

However, | know of many instances where a researcher has located a signal
from a study animal not a part of his own project. Typically, phone calls are
made and the locations are turned over to the people involved. In other
instances, researchers have cooperated in locating radiocollared animals of
different species, or of the same species in different areas, to increase the
information base or alternatively to reduce costs. In one instance |
cooperated with other researchers at the same time with the same
instrumented animals with little problem. There are a lot of ways people
may cooperate to enhance the data base where radiocollared animals are
concerned, when the atmosphere for cooperation is present.



In the DNPP situation, an attempt is being made to force researchers to
provide unanalyzed information, a quite different situation. Also, the
instrumented wolves are the legitimate study animals of an NPS-financed
research project with which Haber is not associated. Essentially he is trying
to obtain information from someone else's study animals without consent.
However, | was able to visit with Steve Welles of the Alaska Wildlife
Coalition and Paul Joslin of Wolf Haven, who are supporting Haber’s
research. They have agreed to encourage Haber to withdraw his federal
FOIA requests if the researchers who have the data and the marked wolves
agree to provide him with knowledge of where the wolves in question ar. .
While Haber's research has been questioned, and he has apparently made
statements which make it difficult for others to want to cooperate with him,
both Joslin and Welles strongly support his efforts and consider them to be
of value. Haber investigated wolf ecology in the 1970s in DNPP, and is
familiar with the area and lives nearby. All considered, | would conclude
that there is reason for all concerned to try to work out some means of
cooperating. There is the potential for enhancing the total amount of
information obtained in the process. | do believe that any cooperation
should be worked out and agreed to in writing in this instance, given the
degree to which relationships have deteriorated.

| have been personally involved in research in DNPP and have some lifetime
experiences to remember from it. When | was there ten years ago, it was
obvious that research into bears and wolves was needed. Since then, an
excellent research program on the entire large mammal complex has been
developed, with researchers from several agencies involved. This park
provides a unique opportunity to understand more about the large mammals
in a relatively undisturbed setting. It is not surprising that controversy will
creep into the situation given the species involved. | am hoping that we
may recognize the 'big picture’, and that we not get mired in conflicts
which threaten the research.

This situation has broad implications beyond the boundaries of DNPP that
TWS needs to address. TWS members are working on these projects and
need our support. Telemetry is a very important means by which we collect
information. Issues concerning what may be done with scientific data prior
to the time researchers are ready to present it are of concern to the entire
scientific community. Accordingly, | am requesting that we obtain a clear
opinion from the Department of Justice or a federal court concerning
whether raw scientific information collected by federal employees or with
federal support falls within the purview of FOIA. We also need to find out
whether signals from radio-frequency marked individuals fall under the
provisions of FOIA, and whether regulations of the Federal Communications
Commission have application. If we can be provided information on these



items by the fall Council meeting we can take action then, but we really
need it as soon as possible. While the DNPP situation may well work itself
out, it illustrates a situation which threatens the integrity of research of all
kinds, including wildlife research.

Sincere

James

cc: R, Eerry, DNPP
<j. Haber
P. Joslin, Wolf Haven
D. Kelleyhouse, Alaska Dep. Fish & Game
D. Mech
J. Morehead, Alaska Region NPS
H. Salwasser, TWS
S. Welles, Alaska Wildlife Alliance
TWS Council members
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February 4, 1994

The Honorable Ramona L. Barnes
Speaker of the House

Alaska State Legislature

State Capitol

Juneau, AK 99801-1182

Dear Speaker Barnes:

Under the authority of art. Ill, sec. 18 of the Alaska Constitution. | am transmitting a
bill to amend AS 16.05.815(d) to better protect the confidentiality oi certain
Department of Fish and Game records regarding the location of fish and wildlife. The
existing language was enacted at the request of the Department of Fish and Game in
1990. However, as demonstrated by a recent court case, the existing language is
subject to an interpretation not anticipated by the department.

An Anchorage superior court recentiy found that the current statute places the burden
on the department to prove to the court that the particular request for those records
poses a detriment to the fish or wildlife population. \While a single specific request for
records might not be overly burdensome, the cumulative effect of several such
requests might cause a severe importon t' ‘'imited staff of the department. EXxisting
AS 16.05.815(d) leavesthed o0 o r -  jrd requests entirely unrelated to
legitimate scientific research or ne> % «goals.

This bill will not disrupt critical scientific research and management efforts.
Government agencies, both state and federal, sometimes need the information to
complement or verify similar research studies or to further management and
conservation responsibilities.  This bill will leave the department with discretion to
share the information with other government agencies that might have legitimate need
for those records, as well as with researchers under contract with the state.

| urge your support of this important hill.

Sincerely,

Walter J. Hickel
Governor
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STATE OF ALASKA MEMORANDUM
DEPARTMENT OF FISH AND GAME

DIVISION OF WILDLIFE CONSERVATION

TO: Dave Kelleyhouse DATE: February 22, 1994
Director
FILE NO:

TELEPHONE NO:  465-4190

SUBJECT:  Gordon Haber’s Scientific
from: Wayne Regelin Permit
Deputy Director

We issued Gordon Haber a scientific permit to radio-track wolves and conduct ungulate
surveys in GMUs 13, 20A and 20E on February 4, 1994. The permit conditions were
similar to those in his 1993 permit, with three additional stipulations. We added a
requirement that a minimum altitude of 500 feet above ground level (AGL) be maintained
when flying over wolves or ungulates. We further stipulated that continued observation
of animals exceeding 5 minutes be at a minimum of 1000 feet AGL. We added these
stipulations because a photograph taken by Haber, published in the Fairbanks Newsminer
on December 22,1993, clearly showed he was approaching wolves at very low altitudes.
Also, radio-collared packs in Unit 20E are showing unusually evasive behavior to fixed-
wing aircraft flying over 1000 feet AGL The unusual wolf behavior is indication of severe
harassment from aircraft and has occurred in seven widely distributed packs (see Boertje
memo to Regelin of January 24,1994). Haber’s annual report indicates he located these
wolf packs on 18 days between June 20 and November 17, 1993. Some observation
periods were likely of long duration based on comments made in the report.

On February 16, 1994, at 10:30am Gordon Haber called me. He was very upset about
the new stipulations in his permit prohibiting observation of wolves and ungulates below
500 feet AGL He said he routinely flew between 200 and 300 feet AGL and such low
altitudes were required for his observations on wolf behavior. Haber said he frequently
observed wolves continuously for 1to 2 hours at 200 to 300 feet AGL. He said he had
flown as flow as 50 feet above wolves and could observe "facial expressions" and
reproductive status. He demanded that we allow him to fly lower than 500 feet. Itold him
to put his request in writing and | would consider it as soon as possible.

Haber faxed me a letter within an hour (see letter to Regelin from Haber dated
February 16). In his letter Haber said he took the photograph published in the Fairbanks
Newsminer on December 22,1993, at 2-300 feet from the wolves and that such low level
flights are essential to his research effort and that he has to fly at low elevations to carry
out prolonged observation.



Dave Kelleyhouse -2- February 22, 1994

Haber requested that we add language to \>spermit saying if there is a sustained flight
response for more than 5 minutes that he be required to maintain a 500 foot elevation
AGL

It is obvious from my discussion with Haber and his letter that he has been flying at very
low levels and harassing wolves if they have a sustained flight response.

Haber’'s 1993 permit did not specify minimum elevation for his surveys, but his report did
say, "Nothing in this permit waives any FAA regulation or relieves the permittee from
compliance with other applicable state or federal regulations. FAA regulation prohibits
flying below 500 feet AGL. Also Haber may have violated the Federal Airborne Hunting
Act and state regulations prohibiting harassment of animals from aircratft.

Gordon Haber called me again on February 18,1994, at about 11:00am. He asked that
| ignore his request to fly lower than 500 feet AGL when surveying wolves and other
ungulates. He said he had learned that FAA rules prohibiting lower level flights. He went
on to claim that he had NEVEl flown below 500 feet AGL, that he had been mistaken
about his altitude because he sits in the backseat during surveys and cannot see the
altimeter. This is surprising because most of his survey flights have occurred in a M-5-
235 Maule aircraft. The passenger sits besides the pilot in this plan and there is no
backseat.

Gordon Haber filed an affidavit in the lawsuit filed by Sierra Club Legal Defense Fund
regarding same day airborne hunting of wolves. In the affidavit, signed February 15,
1994, Haber discusses flying as low as 50 feet above wolves during his research. Inthe
same affidavit, Haber states he has flown over 1200 hours of aerial surveys as a
passenger and 50-75 hours as a student pilot (see attached affidavit). Anyone with this
much experience would know if he were 50 vs. 500 feet AGL.

I did not respond to Mr. Haber during this phone call except to say | would consider his
request.

cc: Jeff Killup, Dept, of Law
McKie Campbell
Chris Smith
Phil Koehl
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State of Alaska

Department of Fish and Game

date:
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SUBJECT: Possible Wolf
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Reglonal Supervisor
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< Haber 9073-577778 P

P.O. Box 64

Denali Park. Alaska 99755
February 16. 1994

Wayne Regeiin. Deputy Director

Division of Wildlife Conservation

A 8Sk De %rSt%ent of Fish and Game

P, ox
Juneau, Alaska 99802-5526
Dear Wayne:

Today 1 received aorc Scientific Research Permit o425, Gigned by you on February 4. n:s
R rérrt cont rns several new previsions that are. nrea onabIe unnecessary; and which would seriously
nder my ability to carry out this research Ina hig quar Way.

1_The most problematrc of the new provisions is the one requiring me to majntain a minimum
aItrtude of 500 feet above ground level AGLI)d rrnd my wolf-ungulate surveKs and %bservatrons or
1,000 feet AGL for observations Iastrn more thanTive minutco.” My research over the past 26 yealis ¢
winch to dlate rncludesa roxr ately 1,200 haurs rowI Vel aerdal WOlt- un?ul te surv sand obger
\t/]atrons 1S uln quo rntelrI ; ft1 677% ualrt{detéu that rt as prt% Uﬁedhpatrtc&ra(rjyont enaturta
avior Ofwolves e aber nor erom narn is high standard In my present re-
search Hab g1003 1004 Itis ess ntraI that | ea owed tocany out th esame%)d %close pro-
ﬂ1d aerral observatrons {0 the exent (as In tne ast%thatthrsdoes ot result in anxmaor Bro lems
for cotuay animals. Ican awureyou that |am as co cerne as an one about potential problems;

f; ?ooc% shout(iﬂrrnderstand that b noivrwce ag arerfaye do oth ersaj%en es wth WR'C | co trnue {0

Tiooper U, Fis
Service paw enforcement], National Park S
" "Reqularly, as ani integral pait of my itseaich, | ohserve the response ofwolves (and other
species) t? airplanes, and have done so since 1966. This res pONSe varjes consr erap y nman
cases, wolves do not show any obvious response to a closely approaching airplane, for exjmple as can
be seen from tne attached ecem%er 22, 1993 rarrbanksD ily News-Miner front pa R %e Rhoto
nrnewoves which I took while conducting aerial surveys in Ga eManagementU it 20A recently,
whrIefI less han230 tfro thewolves Ican grodduce mvcha drtrlonallr)h t%gr%phrc eVl
ence o Ing trssame awor romtne permt areas and Denall National Par tsuret t|
understand the concern aboutt e level ofdrsturbance towolves" that you saesgou and your ADFG
colleagues are feeling about wolves in GMU 20A and elsewhere, given that ADFG personnel recentl
ed all of the wolveS inthe foreﬁornﬁ hoto, ann%wtha least 75 others in GMU 204, and that ADFG
IS current| undertakrng more wo inthis permit area).
rigid restriction.on tt]ewa Ic?nductrn ueHar observatronsw uld erna ropnate |
would ike to re ace thiswith a formalization of essentiall Oy e operating p roce ure that ead use
without cer]blems grthe followin passag this. shoul %Inser}ed between the frrst and fourth sen-
tences of the secona paragrapn, page 1, f Permit No 94-25, replacing your present sentences 2-3

[Ifthere is a sustained fllgnt response to permrttees aircraft by wolves or ungulates (le., for
ﬁe]than roximately 5 minutes ang overa%roun rstaﬂce of g Broxr érte ny ards)r rmittee
then maintain a minimum altrtude of 500 fee AGLovert ese wolves an ates, 1further obser-
vations are needed Permittee may resume observations from atoweratrtudeoverthese wolves and

unqulates ifthe flight response ceases. Ifmore than 15 minutes of opservation time is needed and

there is a continuing flight response, permittee will then maintain & minimum altitude of 1.000 feet |

| emphasize that, since rnz observatrons usu Ig featjn %natural or near- naEuraI behawor there
IS usuaIIyno oint In ersrstrn nthewo ves tiee, obtaining Important basic information
such as on numbers dr en Ities. General lam able odo thrswthrn ahout 15 minutes, and then |
leave, ifthe wolves are still sowrntga light résponse. It important to remember that virtuallyany non-
germrttee/pr ot can Iegallg ﬂg 500 ﬁtA L over wolves, uggulates and other wildlife in these study
reas and'elsewhere, and, ds you know, many commonly

on wialite protection matters and

.01



2. Inyour second sentence (par 1), You indicate that | am authorrzed to conduct ungulate sur-
‘to deter |ne therrdrstnbutlonvvr hin the rackrnr%; area." Note from my first two dhr?JneC” ort
(h among other reports, that my urigulate surveys emohiasize much more than just
terr“dstn tron" Tnereforeéaskt t the last eight Words of this sentence he detetea (1., the sen-
tence s ou end with the word "popu atrons

3. Re ardrn% ihe last sentence onﬁ 1; "The permittee may not approach from the ground

within 1/4 mile 6f any home site or den (sic) that was, located with the Use of radio-telemetry.” Again

this is an unnecessarily and unreasonaoly rigid restriction. Observing wolves from the ?round ar their

homesites has been a major feature nf m research In Alaska for the past 28 yeare (more than -3,600

hours of such o servatrons tod] ate - Hab er 1960,1977. 1094.1n repg and it is from this research and
my related recommendations that the current Natronal Park Servi ep tective mcaourco againstwolf

hom srtedrsturbanfes In Denali National Parg originated d22 lyears ago I(NPS files). - As with the resP -

se of wolves fo airplanes, their responses and re onse nees t ground obsCrvora can varyw

5{1 Accordingly, 1ask thatth? permit prevision read as follows; “The germrttee may.not approacrj from

the ground anr{ occupied wolf homesite that was located vvrth tho use of telemetry'in a manner that

causes the wolves to abandon this site. The permittee will |mmed|atel leave the area ifthe occu mg

wolves display an obvious adverse response to hlo progonce.”  1emphasize that | am currenthf

mg Inthis manner without pr [p %b ems.in enaI'(NatronaI Park, whereﬁ)otentlal disturbance to walves is a
tter of utmost concern to the Notional Park Service and many others

4. With regard totheJanua- 31 1995 rep ort1 2), Wil be nappy. lu rovrdedetarlsas totne
|locatio sand identifi sof g/nonte]emet%assrftedwo ack observations in M %A}]gas amal-
reaéorn crteot er areas), ifthe AD fcontro ro ram In 20A Mes ended t time or if

can rovide ?ss rances thatm Inforrpation will i (n drrecwtgfor rndrrectl Tcontrrbute to this
concerve control effort (e,g., Haber, 1993).” lomitted all such"20A wall Information from my January
31, 1? 4 report.. Recall that |ntne le a‘ (a%ron Itook a arnstthest\atel tJune, ItW% emphasized that
[would not provide nformation that culd be use toh nt or trap the wolves | am studying

these rob'ems can be resolved urckI a91 may be de arting for my next block of aeri-
alsurveys}] %%ervatro 5as earfy as sometime ne han parting formy

Attachment (copy of newspaper photo)
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Insurance
ule draws
laWsuIt

Doctors sue to block
hospital requirement

8y TIM P RtGER
Staff Writer

A group of doctors filed a lawsuit Tuesday
aigpi-Ttt FairbaHska We.TSorial KaapKal hoping tr
(Way or atopa requirement that thedoe.orsc u ¢ >
a nfcircwn of?1 mlHioo iu medical malpractice
insurance.

Wlthout b temporary restra. nImJ order, the $!

atl atari Jan.
/jT%c {is o Practlcln il Ue
Bors;k (tao oerr mifHer. minimum, sai

However, even M the 12doctors are barred from
workingatthe hospital, their patients wsfl corrtamf
to receive care. The doctorshaw made nrraagi-.
meats to ocaunue care as longas necessary, Giar
nl said.

The hospital wants alldoctor™ to carry the mini
mum amount of iasurarec to protect the hospital
and patients from malpractice Judgments, said
SciSy DcWitt, a hospital spokeswoman.

In akBtiun, the requirement woaid alsosave the
hospital money. The hospital has paid about

k}lnnc OI!YIT ac of nine ?Ives [Fstsnr}a]forgs InGame  claims. some of ew?lveslngXi hoto Q% ﬁ en K fﬁ‘%’ S100,000 per year eincc 1967 iaio a self-insurance

on HAor
kilfed in
[t d 5 Tam IS0 program ran by Lutheran. Health Sys-.ema, the
Do eSS egq R)N ?(F X'”ﬁie endent WhPC” 8 ngst con rol ol program, More hen es coul edinthecontrol oo D5y hired ton n the tocpital.
Haber , WNC 1S CO C erial Surveys in the area Bm doctors at the hospital dan™t see rtmatway

eisnnl*fwi Itek/t n wmw H»»
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P.O. Box 64
Denali Park, Alaska 99755
Tebruarv 21, 1094

Wayne Regelin. Peputy Diregtor
D|v¥5|on of%ll?iln% d%ntgervat?on
Alaska Degartment of Fish and Game

PO 50X 25526
Juneau, Alaska 99802-5526

Dear Wayne.

Per our phone conyersation on Febryary 18, 1am withdraw/my the request that | made in.m
|etter of Fegruar¥p16 to con(yuct otf)se_rvanons%el%w 500 teet AgL anots | ?orm me that FAA | s)(/)_-
lations would not allow you to authorize such a request, Therefore, with regard to the discussion of air-
Craft attitudes (p.1) n m¥] February 16 letter, [ask only that you substitute the last sentence of the inse'i i
Erowded ge If mo_re%an 15 minutes of observation time is needed and there |sacont|num% ﬂlfght_re-
ponse. permittee will then maintain a minimum attitude of 1,000 feet.”) in place of sentence #9 0 Rala-
raph 2 of the permit, for the reasons given inmy letter. My other (p. 2) requests for changes in tne
%ermn re?ﬁm tkhe same

ank you.



IN SUPERIOR COURT FOR THE STATE OF ALASKA
FIRST JUDICIAL DISTRICT

ALCARGE ar ot Waben P ERNATrohAL

Plaintiffs,

S P T U S DR

Defendants.

No.

AFFIDAVIT 07 DR. GORDON C. HABER



AFFIDAVIT 07 DR. GORDON C. HABBR

STATE OF ALASKA )
THIRD JUDICIAL DISTRICT |

Gordon C. Haber, being duly sworn upon oath, deposes and
states as follows:

1. | ama professional wildlife scientist and a resident of
Alaska. My permanent residence is located in Game Management Unit
20A, Interior Alaska. | also have a residence in Anchorage.

2. | am presently beginning my 29th year of research as a
professional wildlife scientist on the ecology and behavior of
wolves and the dynamics of wolf-prey systems in Alaska. | have
also conducted field research as a professional wildlife scientist
on the ecology and behavior of wolves and the dynamics of wolf-prey
systems in northern British Columbiel and, informally, in Isle
Royale National Park, Michigan.

3. | have a Ph.D. in Zoology which | received from the
University of British Columbia in 1977. | also have a Masters in
Biology from Northern Michigan University that | received in 1969.
Both my Ph.D. and Masters dissartati ns were written from field
research that | did in Alaska on the ecology and behavior of wolves
and the dynamics of wolf-prey systems. | received a B.S. in
Biological Sciences from Michigan Technological University in 1966,



where | also majored in Geophysical Engineering for three and a
half years.

4. 1 am currently conducting field research on the ecorogy
and behavior of wolves and the dynamics of wolf-prey systems in
areas of Alaska where same day airborne hunting is authorized under
the state trapping regulations, including Game Management Units 12,
13A, 138, 13C, 13D, 13E, 20A, 20B, 20C, 20D, and 20E. | am
collecting extensive information on the ecology and behavior of 21
wolf packs via aerial radio tracking and on other wolf packs using
non-telemetry aerial and ground methods.

5. Since 1966, | have conducted approximately 1200 hours of
aerial wolf-prey surveys and observations (with a pilot) in Alaska
as a professional wildlife scientist. | have also flown
approximately 50-75 hours by myself - as a student pilot - in and
near the areas where X am conducting wolf-prey research.

6. Regularly, as an integral part of my research, 1 observe
the response of wolves to airplanes, and have done so since 1966.
Their response to airplanes varies considerably. Some wolves begin
running in response to an approaching airplane flying at low to
moderate altitudes while it is still several miles away. Some
wolves begin running in response to an approaching airplane when it
Is at lesser distances. Some allow an airplane to approach within
fifty feet overhead without any obvious response.  However, in

2



almost all cases when an airplane lands within a few hundred yards
of wolves, the wolves are likely to run away. Some wolves run away
when an airplane lands at a greater distance, if the airplane is
within view and/or earshot of the wolves.

7. February, March and April are the best times of the year
for same day airborne taking of wolves. | make this statement
based on my extensive experience in directly tracking and observing
wolves with airplanes as part of my field research and on ny
extensive knowledge of weather conditions, snow conditions,
tracking conditions and flying conditions as these variables relate
to finding and observing wolves.  same day airborne taking of
wolves is best during this period primarily because the air is
typically calm, which makes flying ideal, and the onow and light
conditions are typically good for aerial tracking of wolves and for
associated ski landings. The pleasant, long, sunny days at this
time of the year both encourage and allow pilots and h'xnters to
venture into remote areas for same day airborne taking.

8. On February 12, 1994, while conducting aerial wolf
surveys in the Fortymila region of eastcentral Alaska (in Game
Management Unit 20E), | observed fresh evidence of what appeared to
be a land and shoot or attempted land and shoot taking of wolves.
A ski-equipped Super Cub had landed at two locations approximately
three miles apart on the North Fork of the Fortymila River,
directly atop the tracks of approximately 8-10 wolves that had been
traveling along the same river. The wolf tracks and the Super cub

3



tracks appeared to be of the same age; both were likely made on
February 10, one day after an excellent tracking snow had fallen
over this region. In my opinion, these tracks indicated that the
1-2 occupants of the Super Cub may have successfully taken wolves
In this area by pursuing them along the river and landing at least
twice to shoot at them. In neither case was there any tracks to
indicate that the occupant(s) moved at least 100 yards from the
airplane. One of the landings (about three miles upstream from the
other) was on a difficult bend in the river. In my opinion, there
would have been no reason to land at this difficult location —
directly atop the wolf tracks — except for the purpose of
attempting to taka wolves. | was flying in a ski-equipped Super
Cub at the time of this observation on February 12 but due to
turbulence was unable to land at these sites myself.

Eoffloh 2 Hatre? >
Subscribed and sworn to before this day of
1994, ~ V)
ota% Public, States of7Alaata
commission’ expir 35"
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Law O
+ RICE, VOULAI
AND QLEASOI
ARSFULloTuieoAKAATIOK
ai> H3TRUT
AHCHOHAIE. AX 03501
(007) 278.5231

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

GORDON C. HABER, Ph.D.,
ALASKA WILDLIFE ALLIANCE,
ALASKA CENTER FOR THE
ENVIRONMENT,

Plaintiffs,
V3.

CARL L. ROSIER, COMMISSIONER
ALASKA DEPARTMENT. OF. FISH &
GAME, and THE ALASKA DEPART-
MENT OF FISH & GAME,

.
YO NN P NN A
.

Defendants.
Case No. 3AN-93-04671 CI

ORDER GRANTING PRELIMINARY INJUNCTION

|
~ !

This matter having come on for hearing before the
Honorable Peter Michalski and the Court being duly advised in the
premises, the Court makes the following Findings of Fact and
Conclusions.of Law, and. orders.as follows:

1. Plaintiffs have shown they will suffer irreparable
harm by delay in granting the injunction in that the lack of access
to radio telemetry frequencies for the radio-collared wolves will,
in large part, preclude meaningful scientific studies during a
critical period of the biological year. Further, plaintiffs have
shown 1irreparable harm in that they seek the results of said
studies in order to prepare public comments for presentation to the
Board of Game at a meeting scheduled for June 26-July 1, 1993.

2. Defendants have failed to demonstrate that they will

suffer harmfrom the release” of the radio frequencies in. that

Order Granting Preliminary injunction
Page 1
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plaintiffs will be subject to a strict confidentiality order which
will preclude any further dissemination of the frequencies.
Further, defendants®™ concern that other parties or individuals may
seek access to radio frequencies for scientific studies in
sufficient numbers to pose a potential detriment to the wildlife
involved is_a future, and-speculative issue and may be resolved by
the Department through the drafting of appropriate regulations.

3. Plaintiffs have demonstrated a probability of
success on the merit3 in that theregulation relied upon by the
state is inconsistent with theenabling legislation and overbroad
in that it limits release.of the radio frequencies to state or
federal agencies. Further, there has been no showing that the
scientific studies proposed by plaintiffs may pose a detriment to
the wildlife.

4. The <court finds that the Commissioner of the
Department of Fish & Game has authority, pursuant to the statute,
to impose reasonable restrictions on the release of said
frequencies,- -including-, -but- not |limited to, the authority to
require confidentiality orders enforceable pursuant to the contempt
powers of the court; the authority to limit the release of said
frequencies to private individuals, government agencies, or other
parties engaged in valid scientific studies and observations; and
the authority to impose reasonable restriction by permit or other
processes which will preclude studies, which, by their number,

intensity or other criteria, may prove detrimental to the wildlife.

Order Granting Preliminary injunction
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% (

NOW, THEREFORE, this. Court orders as follows:

1. The Alaska Department of Fish s Game shall
immediately release to Dr. Haber the radio frequencies for those
radio-collared wolves which are, or may be located, in Game
Management Unit 20A, the Upper Tanana Forty-Mile Region., and Game
Management Unit 13.

2. The Alaska Department of Fish & Game shall
immediately®"release to Dr . Haber the identifying characteristics of
each of said radio-collared wolves, including information on sex,
age, color of each wolf, its pack affiliation, territory location
and other characteristics which shall help correlate the radio-
oollar frequencies to the identified wolves.

3. The radio frequencies shall be released solely to
Dr. Haber and shall not be released to the plaintiff organizations.
Dr. Haber is hereby ordered to not release 3aid frequencies to any

other individual or organizations other than the manufacturer of

the receiver. It is understood by the Court and the parties that
Dr. Haber will be wusing a private pilot who has adequate
credentials in the wuse of aerial telemetry tracking. The

Department may, should it so choose, require a confidentiality
agreement from Dr.. Haber®s pilot. The confidentiality provisions
of this order shall, if violated, be enforced by the contempt power
of the court.

4. Dr. Haber shall apply for, and the Department shall
issue in a prompt and reasonable manner, a scientific-educational
permit providing, infer alia, requirements of reasonable notice to

Order Granting Preliminary Injunction
Pago 3
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the Department of the overall study plan and of specific flig?t
plan3 as well as such other cooperative arrangements as may be
necessary to coordinate the respective partiesr use of said
frequencies.

5, The subject frequencies are to be used only in
conjunction with Dr. Haber®"s scientific studies and observations.
No commercial or recreational use of said frequencies is authorized
by this order.

DATED: , 1993, at Anchorage, Alaska.

%BUurs- m

PETER A. MICHALSKI
JUDGE OF THE SUPERIOR COURT

S ~~i-"y r.-c-Fs
AR
P e C 0g r da :.eﬁ-f).»v-"'.o.

Secretary/Deputy Clerk (5 )

Order Granting Preliminary Injunction
Page 4
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