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Representative Lyman F. Hoffman
Alaska State House
State Capitol • Juneau. Alaska 99601-1182 -  (907) 465-4453
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TO:

FROM:

RE:

DATE:

Representative Bill Williams, Chairman 
House Resources Committee /?

Representative Lyman Hoffi 
Prime S; -sor

HB 404 - An Act relating to the authority of the 
commissioner of natural resources to reconvej, 
or relinquish an interest in, land to the United 
States if that land or interest being reconveyed 
or relinquished is identified in an amended application 
for a land allotment under federal law and the original 
claim for an allotment described land that is now 
•within, or managed as a unit of, the state park system.

March 7, 1994
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Mr. Chairman, thank you for taking up HB 404.

Recently there has been considerable focus by the state Department 
of Natural Resources regarding the changes to Title 38 of the Alaska 
Statutes. One component of this exercise is a technical change 
allowing the State of Alaska to reconvey land to the Bureau of Land 
Management. This change should expedite relocation of allotments in 
state parks.

It has come to my attention, through the Bristol Bay Native 
Corporation and the Bristol Bay Native Association, tha t efforts to 
rectify this transfer situation have ground to a standstill. More than 
100 applications have recently celebrated their 20tn anniversary on 
BLM's shelves and it would seem , without HB 404, there is no end to 
the wait in sight. The time is long past for correcting this situation.

Thank you for your consideration.

P.O. Box 886 • Bethel, Alaska 99559 • (907) 543-3541



4 3  U S C S  § 1614 Public Lands

au thorized to modify any such con tract, w ith the consent o f the purchaser, by substituting, to 
the extent practicable, timber on other national forest latids approxim ately equal in volume, 
species, grade, and accessibility for tim ber stand ing  on any land affected by such conveyances, 
and, on request o f the appropriate Village C orporation  the Secretary o f A gricu lture is directed 
to make such substitu tion to the extent it is perm itted  by the tim ber sale con tract without the 
consent o f the purchase!.
(b) N o land conveyed to a Native C orporation pu rsuan t to this Act or by operation o f the 
A laska National Interest Lands Conservation A ct which is within a contingency area 
designated in a lim ber sale con tract let by the United S tates shall thereafter be subject to such 
con trac t or to entry c r  timbering by the con trac to r. Until a Native Corporation has received 
conveyances to all o f the land to which it is en titled to receive under the app rop riate section 
o r subsection o f this Act, for which the land was w ithdraw n or selected, no land in such a 
contingency area that has been w ithdrawn and selected, o r selected, by such Corporation under 
this Act shall be entered by the tim ber con tra c to r and no tim ber shall be cut thereon, except 
by agreem ent w ith such Corporation. For purposes o f this subsection, the term  “contingency 
a re a "  means any area specified in a tim ber sale con trac t as an area from  which the timber 
con tra c to r may harvest timber if the volume o f tim ber specified in the con tract cannot be 
obtained from one or more areas definitely designated for tim bering in the contract.
(As amended Dec. 2, 1980, P. L. 96-487, T itle IX . § 908. 94 Slat. 2447.)

HISTORY; ANCILLARY LAWS AND DIRECTIVES
.Amendments:
1980. Act Dec. 2, IPSO designated the existing provisions as subscc. (a), and added subsec.
(b).

§ 1616. Jo in t FcderaJ-Sinte Land Use P lann ing Commission for .Alaska 

INTEPTRETIVE NOTES AND DECISIONS

1. Public easements (-43 L'SCS $ ul6fb)]
Recreational users o f land subject to conveyances 

to Native village under AJarka Native Claims Set­
tlement Acl (43 USCS §§ loOl et seq.) bave 
standing to challenge Department of In terio r action 
in certifying area as Native village entitled to con­
veyance o f public lands under Act, since recre­
ational use is within zone o f interest protected by 
provision o f § 1616(b) requiring retention o f public 
access casements in lands removed from public 
domain under Act. S tratroan v Watt (1981, 2A9 
Alaska) 656 F2d 1321.

Existence o f highway right-of-way in favor of 
sta te  neither precludes conveyance by Bureau o f 
Land Management under Alaska Native Claims 
Settlement Act (43 USCS §§ 160! et seq.) o f 
subject land in fee nor reservation of overlapping 
public easement, as reservation and conveyance 3re 
subject to previously existing right-of-way interest, 
but decision of BLM to convey and conveyance 
document must identify right-of-way and declare 
that conveyance and reserved public easement are 
subjeci to state's right-of-way, if valid. Slate o f 
Alaska, Dept. o fT ran sp . A Public Facilities (1981) 
S8 ID 629.

Standing to appeal decision o f Bureau of Land 
M anagement as to public easement decision made 
pursuan t to  43 USCS § 1616(b)(1) requires that 
appeilan^claim  property interest within meaning o f 
43 C FR  4.902. and said property interest is satisfac­
tory when consisting o f valid existing right to which 
conveyance o f  lands under A laska Native Claims 
Settlement A ct is subject pursuant lo 43 USCS 
§ 1613(g), and additionally, appellant must further 
assert that appealed decision affects that property 
in terest by failing to provide access to public lands. 
Rav DcVilbiss (Wolverine G razers As so.) (1982) 89 
ID  9.

Since purpose o f 43 USCS § 1616(b)(1) public 
easement is to provide access across Native lands to 
lands not selected, such easement necessarily affects 
lands other than those to be conveyed; therefore, 
m em ber o f public who claims private interest in 
land o ther than land to be conveyed, in asserting 
standing to appeal § 1616(b)(1) easement decision, 
can rely on this private holding as his or her 
“property  in terest" affected within meaning of 43 
CFR  4.902. Ervin K. Terry (1982) S9 ID 242.

§ 1617. Indian allo tm ent au tho rity  in A laska; revocation; charging allo tm ents on pending 
application against sta tu to ry  acreage grant 
(a)-(b) [Unchanged]
(c)(1)(A) N otw ithstand ing any o ther provision o f law, an a llo tm ent applicant, who had a valid 

application pending before the D epartm en t o f the In te rio r on D ecember 18, 1971, and 
whose application remains pending as o f  Ihe da te  o f  enactm ent o f this subsection [enacted 
Oct. 14, 1992], may am end the land descrip tion  in the application o f Ihe app lican t (with 
the advice and approval o f the responsible officer o f the Bureau o f  Indian Affairs) to 
describe land o th er than the land tha t the app lican t orig inally intended to claim  if—

(i) the application pending before the  D epartm ent, c ither describes land selected by, 
tentatively approved to, o r patented to the  S tate o f A laska or o therw ise conflicts with 
an interest in land granted to the S ta te  o f A laska by the Uniied S tates p rio r to the 
filing o f the allo tm ent application;
(ii) the am ended land descrip tion describes Ian.' selected by, tentatively approved to,
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or patented to the Slate o f A laska o f approx im ately equal acreage in substitution for 
the land described in the orig inal application; and
(iii) the Commissioner o f (he D epartm en t of N atural Resources for the State o f 
Alaska, acting under the au tho rity  o f State law, has agreed to reconvcy or relinquish 
to the United States the land, or interest in land, described in the am ended 
application.

(B) If an application pending before the D epartm ent o f the In te rior as described in 
subparagraph (A) describes land selected by. but not tentatively approved to or patented 
to. the Slate of Alaska, the concurrence o f the Secretary o f the In terio r shall be required 
in o rder for an application to proceed under this section.

(2)(A) The Secretary shall accept reconveyance or relinquishment from  the State of .Alaska 
o f the land described in an am ended application pursuant to paragraph (1)(A). except 
where the land described in the am ended application is State-owned land within the 
boundaries o f a conservation system  unit as defined in the A laska National Interest Lands 
Conservation Act. Upon acceptance, the Secretary shall issue a Native A llotment 
certificate to the applicant for the  land reconveyed o r relinquished by the State o f A laska 
to the United States.
(B) T he Secretary shall ad just the com puta tion  o f the acreage charged against the land 
en titlem ent o f the State o f A laska to ensure that this subsection will not cause the S tate 
to receive either more or less than its full land en titlem ent under section 6 of the Act 
entit'cd “An Act to provide for the adm ission o f the State o f A laska into the Union", 
approved July 7, 1958 (commonly referred to as t f e  "A laska S tatehood Act") [4S USCS 
note prec § 21], and section 906 o f the A laska N ational In terest Lands Conservation A ct 
(43 U.S.C. 1635). If the S ta te re tains any p a n  o f the fee estate, the State shall remain 
cha-gcd with the acreage.

(As am ended Oct. 14, 1992, P. L. 102-415, § 3, 106 Stat. 2112.)

HISTORY; ANCILLARY LAW S .AND D IRECTIATS 
References in text:
"T he  Alaska National Interest Lands Conservation A ct", referred to in subsec. (c), is Act 
Dee. 2, 19S0. P. L. 96-487, 94 Stat. 2371. For full classification o f such Act, consult USCS 
Tables volumes.
Amendments:
1992. Act Oct. 14, 1992, added subsec. (c).

*

i n t e r p r e t i v e  n o t e s  AND DEC IS IONS

A l a s k a  N a t iv e  C l a im s  S e t t l e m e n t

Native AJaskans whose families have used and 
occupied lands Icxmted inside 3 national wildlife 
refuges do not have right to apply for allo tm ents o f 
such lands, where each applicant’s personal use and 
occupancy commenced after land ceased to be va­
cant, unappropriated, and unreserved. Akoot tbook 
v United States, Dept, o f Interior (1984, CA9 
Alaska) 747 F2d 1316.

.Alaska Natives applying for allotment within 
national forest under 1906 Alaskan Native A llo t­
ment Act must establish personal use and occu­
pancy of land p rio r to establishment o f forest. 
Shields v United States (1981, DC .Alaska) 504 F 
Supp 1216.

Alaskan native's allotment is land held in trust

for an Indian under 30 USCS § 185, and therefore 
excluded from United States land subject to grant 
o f right o f way under Trans-Alaska Pipeline Act (43 
USCS § 1652); native allotment application tiled in 
1971 has priority over pipeline application filed in 
1969 because vested native preference relates back 
to initiation of occupancy; apparent United States 
approval o f right-of-way agreement was by unau­
thorized official, and government is not estopped to 
deny approval; pipeline company and state will be 
awarded title to improvements, but holders o f na­
tive allotment claim may be entitled to damages. 
A laska v 13.90 Acres o f Land (1985, DC Alaska) 
625 F Supp 1315.

§ 1618. Reservations; revocation; excepted reserve; acquisition o f title  to su rface and subsur­
face estates in reserve; election of V illage C orporations

HISTORY; .ANCILLARY LAWS .AND D IRECTIVES
O ther provisions:
Supplemental appropriation for N ative Groups. Act Dec. 2, 1980, P. L. 96-487, Title XIV,
Part B, 94 Stat. 2498, provided: “The Secretary shall pay by grant to each o f the Native 
G roup Corporations established pursuan t to section 14(h)(2) of the Alaska Native Claims 
Settlement Act [43 USCS § 1613(h)(2)] and finally certified as a Native G roup, an amount 
not more than 5100,000 or less than 550,000 adjusted according to population of each Group.
Funds authorized under this section may be used only for planning, development, and other 
purposes for which the Native G roup  Corporations are organized under tne Settlement Act 
[43 USCS §§ 1601 el seq.].".
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§ 38.05.035 A l a s k a  S t a t u t e s § 38.05.035

available, granted, or subject to being transferred to the state for any 
purpose;

(13) [Repealed, § 15 ch 181 SLA 1978; § 20 ch 182 SLA 1978.]
(14) [Repealed. § 88 ch 152 SLA 1984.]
(b) The director may
(1) d :ate the administrative duties, functions or powers imposed

upon irector to a -esponsible employee in the division;
(2) a rant preference rights for the lease or purchase of state land 

without competitive bid in order to correct errors or omissions of a 
state or federal administrative agency when inequitable detriment 
would otherwise result to a diligent claimant or applicant due to situ­
ations over which the claimant or applicant had no control; the exer­
cise of this discretionary power operates only to divest the state of its 
title to or interests in land and may be exercised only

(A) with the express approval of the commissioner; and
(B) if the applicaticii for the preference right is filed with the direc­

tor within three years from
— (i) the occurrence of the error or omission;

(ii) the date of acquisition by the state of the land; or
(iii) the date of a court decision or settlem ent nullifying a disposal 

of state land;
(3) grant a preference right to a claimant who shows bona fide 

improvement of state land or of federal land subsequently acquired by 
the state and who has in good faith sought to obtain title to the land 
but who, through error or omission *of others occurring within the 
three years before (A) the application for the preference right, (B) the 
date of acquisition by the state of the land, or (C) the date of a court 
decisiou or settlement nullifying a disposal of state land, has been 
denied title to it; upon a showing satisfactory to the commissioner, the 
claimant may lease or purchase the land a t the price set on the date of 
original entry on the land or, if a price was not set ac that time at a 
price determined by the director to fairly represent the value of unim­
proved land at the time the claim was established, but in no event less 
than the cost of administration including survey; the error or omission 
of a predecessor in interest or an agent, administrator, or executor 
which has clearly prejudiced the claimant may be the basis for grant­
ing a preference right;

(4) sell land by lottery for less than the appraised value when, in 
the judgment of the director, past scarcity of land suitable for private 
ownership in any particular area has resulted in unrealistic land 
values;

(5) when the director determines it is in the best interest of the 
state and will avoid injustice to a person or the heirs or devisees of a 
person, dispose of land, by direct negotiation to that person who pres­
ently uses and who used and made improvements to tha t land before 
January 3, 1959 or to the heirs or devisees of the person; the amount
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MEMORANDUM S ta t e  of A la s k a
DIVISION OF PARKS AND OUTDOOR RECREATION 
DEPARTMENT OF NATURAL RESOURCES

TO: Ron Swanson DATE; 9 December 1993
Director 
Division of Land

TELEPHO NE: 762-2600
762-2535 FAX

FROM: Peter J. Panarese SU B JE C T: Naiive Allotments in 
Chief, JE j^^^perations Alaska State Parks

Below listed are the approximate numbers of Native Allotment 
Applications in units of the urate park system. The numbers 
reported are for pending applications still to be adjudicated- Records 
on file in the Division of Land may be more accurate in units such as 
the Alaska Chilkat Bald Eagle Preserve and Denali State Park.

Alaska Chilkat Bald Eagle Preserve 3 5
Wood-Tikchik State Park 104
Kachemak Bay State Park 2
Captain Cook State Rec. Area 2
Denali State Park 1 2
Shuyak Island State Park 4

Total 159

Numerous allotment applications in state park units have been 
adjudicated and patent awarded. Developing detailed information 
one the number of pending or patented Native allotment claims will 
take more time. Please give me a call if I can be of further 
assistance.

Post-ir brand fax transmittal memo 7671 #orpagea» j
70 tysfcy-
° . P/rMKI Co.

Phono A 2.7 3 , 36^2-

2 2 7 g Kax*

f r f f r o ^ .  £  O-f frl/ ofrten- f's In  Sify-fe fih rfc s



F I S C A L  N O T E
1 9 9 4  L E G IS L A T IV E  S E S S IO N
Revision Date:  Original__________________________

Title: “An Act relating to Ihe authority of the_________

comm issioner of natural resources to reconvey, or relinquish an ...'

Sponsor: Representative Hoffman_____________________

Requestor:

S T A T E  O F  .A L A S K A B E L L  N O . I IB 4 0 4

Dept Affected: Natural Resources

BRU: ____________________

C om ponent: Parks M anagement

Parks and Recreation Management

Representative Hoffman

Expenditures/Revenues

C o m p o n e n t S eria l No. 

(Thousands of Dollars)

452

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES •

GRANTS, CLAIMS
*

MISCELLANEOUS

TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN R E V E N U E S ( ) 0.0 0.0 0.0 0.0 0.0 o.o|

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Pragram Receipts

1006 GF/MHTIA 

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estim ate o f any  c u rre n t ye a r (FY94) c o s t: 5 

POSITIONS

None

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page if necessary)
Existing staff assigned to the Division of Parks and Outdoor Recreation are performing the duties and public contact necessary to begin, 
administer, and complete the allotment application amendment process a s part of their duties in managing Wood-Tikchik State Park. 
Allowing applicants to amend their applications for land outside of a  state park will reduce public impact and speed finalization of these 
applications, som e of which have been pending for over 30 years.

Parks
Prepared by:
Division: ________
Approved by C om m issioner

Agency:

Neil Johannsen, D irector

Harry A. Noahi. 
Natural R e s o u rtw r '^

Phone 
Date :

Date:

762-2603
25-Feb-94

25-Feb-94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE 
(HB-KM.XLS Rov 2/2S'S4) For fu rthe r distribution Information call the Governor’s Legislative O ffice Pago 1 or i
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