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Date of Committee Action: 1/sijqt-i

The RESOURCES Committee considered:

HOUSE BELL NO. 384

FURTHER REFERRALS:

HB 384
FINANCIAL REQMTS: NONCRUDE OIL OPERATIONS

"An Act eliminating the temporary character of alternative procedures available to persons who must show
evidence of financial responsibility before conducting noncrude oil operations; and providing for an effective

date."
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MEMORANDUM
To: Rep. Bill Williams, Chair

House Resources Committee

From: Rep. Richard Foster("f>
RE Scheduling HB 384
Date: January 25, 1994

| would appreciate HB 384 being heard by the House Resources
Committee some time in the near future. This piece of legislation is
supported by the Department of Environmental Conservation and is
needed by the end of this legislative year.

Please contact my office if you have questions or need additional
information.

Thank you for your consideration.
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HB 384
FINANCIAL RESPONSIBILITY
OF NON CRUDE OPERATORS

Background Paper

History: On March 24, 1989 the EXXON Valdez ran aground on Bligh Reef in Prince
William Sound, causing the largest crude oil spill in the United States history. As a
result, the Alaska Legislature and the United States Congress significantly
strengthened oil spill prevention and cleanup standards. One bill, HB 567, passed in
1990, made three major changgs in state oil spill protection. It 1) established new
response planning standards; £) imposed new financial responsibility requirements
for contingency plan holders; and 3) allowed the Department of Environmental
Conservation to give credits for incorporating prevention measures into contingency
plans. These major changes were to have gone into effect on and after June 1,1991.

Although HB 567 was passed as a result of the EXXON Valdez oil spill and was aimed
at the crude oil industry, non crude carriers and facilities were also subject to the
changes. Regulations implementing these changes have been drafted by the
Department of Environmental Conservation, and are still being viewed by the
Department of Law.

Problem: Smailerfuel distributors, barge lines that transport refined petroleum
products, and rural electric utilities that must maintain fuel stores have found it all but
impossible to meet the new financial responsibility requirements imposed by HB 567.
Although these non crude operators dl€ able to purchase the required amounts of
pollution insurance, underwriters in both the domestic and overseas markets
steadfastly refuse to include the “direct action” clause in these policies that Alaska law

requires.

Alaska’s direct action requirements have been in effect since 1981. The provision
allows an action to be brought in state court directly against the insurer, rather than
going first to the responsible party. Ambiguities about whether insurers are limited to
the face amount of the policy, plus the greatly increased amounts of coverage required
since the Exxon Valdez spill, have combined to produce the current unavailability of

direct action coverage.

Atakarwk, Cheuak, Elim, Emmonck, Gambeil, Golovin, Hoo&e_r Bay, Kotlik, Koyuk, Marshall, Mekaryuk, Mountain Villa(t;e Newtek, Nightmute, Nome,
PlloﬁSt%t(la(t)n'Wﬁltkals Point, Russian Mission, St- Mary's, St Michal, Savoonga, Scomman Bay, Shaktoolik, Sheldon Point, Stebbins; Toksook Bay, Tununah,

Unalck Ite Mountain



When it became clear by early 1991 that insurers would not provide direct action

cc <erage, Senator Lyman Hoffman introduced legislation to delay the effective date of
HB 567’s financial responsibility requirements for non crude operations. The hope
was that over the year’s time, either the insurance markets would overcome their
objections to provide direct action, or that perhaps a risk pool could be developed to
provide such coverage. The Legislature unanimously approved Senator Hoffman’s
bill.

To date, there has been no change in the insurance markets position on direct action
coverage, and development of an insurance pool so far has proved unfeasible. With
the June 1, 1994 date of the financial responsibility requirements approaching, and
the unavailability of direct action coverage just as complete as it was in 1991, non
crude operators once again face the prospect of either operating out of compliance
with Alaska law or ceasing operations. The large crude oil operators do not face this
problem, because they have sufficient assets and working capital to either self-insure
or comply with the law through other means, such as surety bonds or letters of credit.

Solution: This act repeals Section 0 which is the Sunset clause repealing Section 2
TEMPORARY LAW APPLICABLE TO NON CRUDE OIL OPERATIONS.



1992 SLA CH. 101

Chaplrr 101

| (16/ AS 21.6V600.21 69620 and 21.69 610
(171 AS 71.78
(18) AS 21.8V 010
(19) AS 21.89.060
(20) AS 21.90
eSec. 4. AS 21.42.38S Is repealed,
* See. S. Sections 3 and 4 of litis Acl lake clfcel July 1, 1998

4 Lake * See. 6. (iiccpl as provided in see. 3 ufil.ls Acl. iltis Acl likes cllecl duly 1. 1993.
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h ining to evidence of ffnindtl icipontibiliiy provided by pawns who conduct oil operations; and

o
=

roviding for in effective due.

2 *Stelion 1. AS 46 (VI.OIOle) is amended io rcid.
(c) financial responsstsilily may be dciuonsiraied by (1) selfdnsuiance, (2) insurance. (3)
surtiy. (4) guarantee, (5) lesser ol crcdil approved by die depiiiinenl. or (6) olhce proof of
¢ i financial responsibility appioved by die depanmeni. including pioof of financial icsponslbiliiy
pinviderl by a gioup of insuicds wlio have agreed lo cover pollurion risks of members ol ihe
b gioup under icims ihe depanmcnl may ptesenbe. An action brought under AS 46 03.738.
4603 739. 4603.760(a) oi (e), 46 (13.822. or AS 46 fM 0.70(g) nuy be broughl in a stale couii
dircelly against (be insurer. Ihe gioup. m iinulhei person providing evidence of financial
5 responsibility, botvetcr. Ibe llahllily under Ibis section of a Iblcd.parlv Insiicce Is limlled In
lg< Ihe Hoe of risk assumed und Ihe ainounl of coverage specified In Ilir proof of. financial

re.eonnsllillilv furnished In und ainn uveil by llic dcpatimciil The applicant, and an insuier.

CSSfi 40510AG)
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1992 SLA CH. 102 1992 SLA ClI. 102

fehliplrr 102 | Chapter 102

miic*). iriCHAfI"L priout luimdiiui® .in .ijgm*.t,ri h'tict @l isr<In @ (iiltrr group nr |erson I v Sec. 3. RAIIICAIION Of PREVIOUS RXI'MITIONS GIVEN RY DEPARTMENT Of
[ifervie|inf proof of 1litnit mlii'xjtatitMItiliiv if«[tiMvn] li\ the »tc[*.«rin»enK A h)|| ap|»oiiu .in agent for RNVIRONMP.NTAL fONSP.RVATION 10 NONCRUILH: Oil. OIPKATIONS  floiwRhliandm*

stiver*  privets In e siite I»u pur[*mi,N ! tin* subsection, ,m insincr, other ihtn a group * 3 AS 4<iIM.(MO. the Department of Litsirimmcnial Conservation may. with respect to noncrude ml
*d mstivik »lii<w Mitentent Ins Ken npprovrri liy il<c dc|uiiniriil. mini either kc vuthorircd by 4 operations, approve proof of financial responsibility by a person. Other than the applicant who does not
ihe Department nf (*<<minmc anil I'lunnirik Development in *clf iiisui.tnrc in die vine nrl< i 5 agree in 'c sulijcct to a direct action in the stale or to »|q*oini an agent for service of process if die
nnaniliririred intmer loud |y the IV|Miiiikiil ! (\xnmcne and luimninic Development asn"t V 6 applicant, before June 1. 1*192.
Jicappime<lIm ii*c in dtr Mate 111 li> Mol> Tiuti>"fArdrparly lim ircr” means a llilrtf par 'y (I'1" provides pi'A'fof financial responsibility In the fonn and amounts Otherwise required
insurer, M jfIh ctpfanjor, pfisroi fu/.nishini*.a.leMrr nf.r{ed|l4_nr_pllicr gronn «ir_peryin § under AS 46 1D (V).
prmiQine proof nf financial ropniisilijliiy on liclialf pf an applicant under fids sefiloni 9 (21 attests in a statement in the department that the applicant has diligently attempted to
"thirdnart® insurer0 docs nnt Intitule iheapplicant. A 0 obtain aform of proofof financial responsibility that would provide for a direct action and appointment
See. 2 I-MPORARY LAW AITLICANLEIO NONCMUDI: OIL OPERATIONS. 1 of an agent for service of process and that this form of proof is unavailable lo the app'icani: arid
12 N'MujiliM Jiiiliiip AS 4001010, die Department ul lii\irnnineiii.il (Tim iciv.iiinn 114/, wiili roped 10 ) (1) agrees to continue diligent cifoils to obtain aform of proof of financial responsibility
11 nnncrudc nil operations. approve pitvif of financial responsibility by a person. oilier llian die applicant, ) that would provide for a direct action and appointment of an agent for service of process.

N who does nol agree 10 be subject 10 a direct acnun in ihe smie nr 10 appoint an agcitl fur service of
15 privets if ihe applicant

4 *.Sec.4. Section 3 of this Acl is retroactive to June I. 1991,

5  +Sec.5. If this Act takes effect after June 1. 1992. sec. 2 of this Act is retroactive lo June 1. 1992.
16 (1) provides proofof financial responsibility in ihe form and amounts otherwise required 6« Sec.. Section 2 of this Acl is repealer! June I. 1094,
Y under AS .IMM.fMO. 7 «Sec. 7. This Act takes effect immediately under AS CL.1007(Xc). Eff. 6/21/91
H (2) provide; a sworn siatemeni that ' § 2 | Sre in
19 (A) is acceptable to the depaiuucni; active to o/
20 cn> aliens that the applicant has diligently attempted lo obtain a form of proof1' § 3 | S re |_| i
21 of financial responsibility that would provide for a direct action and Appointment of an Agent for « OCti ve |_0 6
22 service of process: 1* %
21 |C) describes the steps the applicant h;s taken to obtain a form of proof o’
24 financial responsibility that would provide for a direct action and appointment of an agent Iw 4
25 seivice of process: 1 ]A/
26 (1)) stales ihai a fmlit nrproof of financial responsibility thatwould provide for
21 a direct action and appointment of an agent for service of process is unavailable to the applicant:
2H 1M coniinucs ililipent efforts m obtain a fortn of proof of financial responsibility thu "**

29 would provide (or a dirrct anion .mil .ip|Ntinimciil of an agent lor service of process and provides al* «
30 sworn sidicnvnt every su inombs that is acceptable to the department, containing the information'! ¢
Sl required in (2) of diis section o ¥ r_



W o ~ = U1l A O N

RO PO s s s s B e s s b
P O © o N oo O &2 w hdPEo

AN Acr

Relating lo oil dischatgc ptcventitm .uni contingency plans ami Jinnncial icsponsillilily
requirements for oil operations; ami providing for nn effective date.

* Si'fllitn 1. PINDINOS. 'Die legislature finds that

(1) whereas 'rede oil companies have indicated Ihcir intention nml ahility lo Fc in
compliance with the June I, 1991, applicability dale of clt. 191, SI.A 1990, including the new nil spill
tesponsc pluming standards and new financial icsponsillilily requirements, litc entities involved in the
iranspiiilitlioti mid storage of tiortcrnde oil are finding il difficult. If not impossible, to meet those
ictpiiicmciits by June 1, 1991, due to unforeseen developments;

(2) these developments include lltc fact that the ljondon Insurance markets, historically
lItc source of pollution liability insurance underwriting, arc steadfastly refusing lo offer policies dun mo t
(lie new financial responsibility requirements imposed hy ch. 191, SLA 1990; most notably, Ilvy have
tefuscd lo issue certificates of financial responsibility or make themselves available for direct legal action
in Alaska cotitis;

(3) while larger companies involved in litc tianspodnlinn nnd stotnge of crude oil haw
die financial ability lo nicer lltc new financial responsibility requirement;; through self insurante, study
bonding, or Idlers of credit, most noncnule transporters and facility operators do riot Itave lire financi: |
resources to make use of these avenues in srdsfy the requirements;

(+!) additionally, a slurly mandated by ch. 191,SLA 1990, designed lo identify appropriate

CSSI IMIH'In



Chapter 9

spill response limes, specify personnel levels and cipiipmenl requirements, and identify specific localisms
for oil discharge response equipment depots for nuncrudc oil tankers ami barges will not be completed
mull ai least one incnlli after June I, 1991; this study's findings could have a significant effect on
emergency spill response planning by Ixnli transporters itnd the Ming;

IS) taken together, the uncertainties pnscd by these developments create a strong
possibility that litany nonrtode transporters and facility operators will find Il necessary lo either operate
lllegally nr cease operations in the slate after June I, 1991, which would in turn pnsc serious problems
In: the residents' of cnmtnttniiies dependent on delivery and storage of mutt rude oil products for fuel and
clet'llicnl generation;

(6) @ one-year delay to June I, 1992, in the applicability dale for Compliance with the
ripiirements of ch. 191, SLA 1990, for noitcnule transporters and facility operators will allow thorough
cousiderutiun of the study described in (4) of this section ant! Implementation of its findings into
emergency response planning; will permit tioncnide Iranspoitcrs anil operators In explore other options
to liter] the statute's financial responsibility requirements, including the possibility or developing an
insurance pool lo replace the coverage no longer Itcing offered by litc traditional insurance markets; anil
will provide adequate litnr for the Department of Rnvironmciilnl Conservation to develop lie
implementing regulations for contingency planning,

* See. 2. Section 32. ch. 191, SLA 1991), is amended in tend;
See. J2. TRANSITIONAL PROVISIONS, (a) AS 46.0LILVItk) « (m), enacted by see.
10 ol Ibis Act, do mil apply lo oil dischatge. prevention and conttngcm y plans for crude oil
oncrnlintis until June I, 1991. On mid after June I. 1991, a contingency plan for fl entile nil
operation must comply with AS 46.04.Q3f)(k) - (in), enacted by sec. II) of this Acl, regardless
of whether Ihe contingency plan is due for renewal under AS 46.04.010(d). as untended by see,
9 of this Act
(h) The amendments lo AS 4fi.0-L.IMQ, made by secs. 11 - IR of this Act, do not apply
to persons required to show proof nf financial responsibility for crude oil uocr.Hiuns until
June 1, 1991, Oil and after June I, 1991, proof of financial responsibility for a crude oil
onerallon must comply with AS 46 04,(11(L, as amended by sees. Il « 18 of Ibis Act, regardless
1 of whether acceptante of proof of financial responsibility has expired tuitlel AS -Ifi (M 1) 10(f), as
amended hy see 16 nf this Act.
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+ See. 3. Section 32, ch. 191, SLA is untended by ndaing new subsections 10 read:

(c) AS 46.IM.030(k) * (in), cnocted by see. 10 of this Act, du pot apply lo oil discharge
prevention and contingency plans for noncrudc oil operations until Jun>e . 1992. On and nficr June |
1992, n contingency plan for a noncrudc oil operation must comply with AS 4%.04.63Q(k) - (m), enacted
by see. 10 or litls Acl, regardless of whether the comingcncy pluu Is due for renewal under
AS 46.01.030(d). as amended by see. 9 of this Acl.

(tl) litc amendments (o AS 46.04.0-10 made by secs. 11 « 13 of this Acl do not opply to persons
requited lo show ptoof of financial responsibility for noncrudc oil operations unlit June 1, 1992, On and
nflei June 1, 19>2, ptoof of financial responsibility for a noncrude oil operation must comply with
AS46.04.010, as amended by sees. 11-18 of this Act, regardless of whether acceptance of proof of
financialresponsibility lias expired tinder AS 46.04.040(f), as amended by see. 16 of this Act.

* See. 4. INTERIM OPERATION, (n) A person with a crude oil discharge prevention anil
contingency plan that is approved tinder AS 46.01.030 who submits plan amendments lo Ihe department
to show compliance with Ihe requirements of ch. 191, SLA 1990, ntny continue lo operate II I
depaitment determines and notifies the person in writing that Ihe contingency plan, as amended,
substantially complies with the requirements of ch. 191, SLA 1990. Hie department's notification of
Kubstnnlinl compliance for the interim contingency plan will allow (he operator to continue operation
regardless of whether the department has completed any notice process otherwise required by the Alasku
Coastal Management Program for the interim operation.

(h) The nttlimiiiy to opcrnie under this section Is valid only until the earliest of the following
dales:

(1)the dale the department lakes action on the amended plan under AS 46.0-1(I11 by
approving it, disapproving it. or approving it with terms or conditions attached; notwithstanding
AS 46.(M.0J(I(p), the dcpattment's action on the amended plan need not occur within 65 days id
submission of the amendments.

(2) the date the dcpaitment revokes the plan under AS 4604.030;

(1) the dale lire plan's previous appioval lapses or expires for failure in be renewed; or

(4) |:cbrtutiy 1, 1992,

(c) lit this section, "department” means Ihe Department of Environmental Conservation,

* See. 5. This Act takes effect immediately under AS 01.10.070(c).



FISCAL NOTE

STATE OF ALASKA BILL NO. House Bill No. 384
1994 LEGISLATIVE SESSION
Revision Date: o . . . Dopt. Affected: Environmental Conservation
Titdo: Financial Requirements: Noncrudc Qil Operations BRU: Spill Provontion and Respanse

_ CompononC  Industry Preparedness and Response
Sponsor: Representative Foster
Requestor. House Oil & Gas COMPONENT SERIAL NO.

ExBenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES
PERSONAL SERVICES
TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND ASTRUCTURES
GRANTS. CLAIMS
MISCELLANEQUS

TOTAL OPERATING

| CAPITAL EXPENDITURES

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts

1003 GF Match

1004 GF .

1005 GF/Pro1qram Receipts

1006 GF/MHTIA

Other: 1052 Qil/Haz '47CT Fund

TOTAL

Estimate of any currentyear (FY95) cost: S notapplicable

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate pago i necessary)

No fecal Impact anoopatM.

Prepared by: Robert Poo. Director . Phone: 465-5010
Division: Information and Administrative Services Date; Tp.
Approved by. John Sandor. Commissioner

Agency: Environmental Conservation 7

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information, call tho Governor's Legislative Office
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