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MEMORANDUM
To: Rep. Bill W illiam s, Chair 

H ouse R e so u rce s Committee

From: Rep. R ichard Fo ste r(^ f>

R E Scheduling H B 384

Date: Jan u a ry  25, 1994

I would appreciate H B  384 being heard by the H ouse R eso u rces 
Com m ittee som e time in the near future. T h is  p iece of legislation is 
supported by the Departm ent of Environm ental Conservation  and is 
needed by the end of this legislative year.

P le a se  contact my office if you have questions or need additional 
in fo rm a tio n .

Th an k you for your consideration.

Alnkanuk, Chevak, Eliin, Emmonak, Gambtll, Golovin, Hooper Day, Kollik, Koyuk, Mar hall, Mtknrjuk, Mountain Village, Newt oh, Nightmute, Nome, 
Pilot Station, Pitka's Point, Russian Mission, St. Mary's, St Michael, Savoonga, Scammrn Bay, Shaktoolik, Sheldon Point, Slebbins, Toksook Bay, Tununak, Unalakleet, White Mountain



Alaska House o f Representative o

Richard Foster
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907-143-5036
Fax 907-443-2162

During Session 
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907465-3789
Fax 907465-3242

HB 384
FINANCIAL RESPONSIBILITY 
OF NON CRUDE OPERATORS

B ackground  P a p e r

History: On March 24, 1989 the Exxon Valdez ran aground on Bligh Reef in Prince 
William Sound, causing the largest crude oil spill in the United States history. As a 
result, the Alaska Legislature and the United States Congress significantly 
strengthened oil spill prevention and cleanup standards. One bill, HB 567, passed in 
1990, made three major changes in state oil spill protection. It 1) established new 
response planning standards; 2) imposed new financial responsibility requirements 
for contingency plan holders; and 3) allowed the Department of Environmental 
Conservation to give credits for incorporating prevention measures into contingency 
plans. These major changes were to have gone into effect on and after June 1,1991.

Although HB 567 was passed as a result of the Exxon Valdez oil spill and was aimed 
at the crude oil industry, non crude carriers and facilities were also subject to the 
changes. Regulations implementing these changes have been drafted by the 
Department of Environmental Conservation, and are still being viewed by the 
Department of Law.

Problem: Sm ailerfuel distributors, barge lines that transport refined petroleum 
products, and rural electric utilities that must maintain fuel stores have found it all but 
impossible to meet the new financial responsibility requirements imposed by HB 567. 
Although these non crude operators are able to purchase the required amounts of 
pollution insurance, underwriters in both the domestic and overseas markets 
steadfastly refuse to include the “direct action” clause in these policies that Alaska law 
requires.

Alaska’s direct action requirements have been in effect since 1981. The provision 
allows an action to be brought in state court directly against the insurer, rather than 
going first to the responsible party. Ambiguities about whether insurers are limited to 
the face amount of the policy, plus the greatly increased amounts of coverage required 
since the Exxon Valdez spill, have combined to produce the current unavailability of 
direct action coverage.

Atakarwk, Cheuak, Elim, Emmonck, Gambeil, Golovin, Hooper Bay, Kotlik, Koyuk, Marshall, Mekaryuk, Mountain Village, Newtek, Night mute, Nome, 
Pilot Station, Pitka's Point, Russian Mission, St- Mary's, St Michael, Savoonga, Scomman Bay, Shaktoolik, Sheldon Point, Stebbins, Toksook Bay, Tununah, 
Unalckleet, White Mountain



When it became clear by early 1991 that insurers would not provide direct action 
cc <erage, Senator Lyman Hoffman introduced legislation to delay the effective date of 
HB 567’s financial responsibility requirements for non crude operations. The hope 
was that over the year’s time, either the insurance markets would overcome their 
objections to provide direct action, or that perhaps a risk pool could be developed to 
provide such coverage. The Legislature unanimously approved Senator Hoffman’s 
bill.

To date, there has been no change in the insurance markets position on direct action 
coverage, and development of an insurance pool so far has proved unfeasible. With 
the June 1, 1994 date of the financial responsibility requirements approaching, and 
the unavailability of direct action coverage just as complete as it w as in 1991, non 
crude operators once again face the prospect of either operating out of compliance 
with Alaska law or ceasing operations. The large crude oil operators do not face this 
problem, because they have sufficient assets and working capital to either self-insure 
or comply with the law through other means, such as surety bonds or letters of credit.

Solution: This act repeals Section 6 which is the Sunset clause repealing Section 2 
TEM PO R A R Y LAW A P P LIC A B LE  TO NON C R U D E  O IL O P ER A TIO N S.
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AN A c r

1 Relating lo  o il dischatgc ptcvcntitm .uni contingency plans ami Jinnncial icsponsillilily
2 requirements fo r oil operations: ami providing for nn effective date.
3
<1 ______________________

5
ft * S i'fllitn  I . P IND INO S . 'Die legislature finds that
7 ( ! )  whereas 'rede o il companies have indicated Ihcir intention nml ahility lo  l*c in
8 compliance with the June I , 1991, applicability dale o f  clt. 191, S I.A  1990, including the new nil spill
9 tcsponsc plum ing standards and new financial icsponsillilily requirements, lltc entities involved in the

10 iranspiiilitlioti mid storage o f  tiortcrnde o il are finding il difficult. I f  not impossible, to meet those
11 ictpiiicmciits by June I , 1991, due to unforeseen developments;
12 (2 ) these developments include lltc fact that the Ijondon Insurance markets, historically
13 lltc source o f  pollution liability insurance underwriting, arc steadfastly refusing lo  o ffe r policies dun m o t
Id (lie new financial responsibility requirements imposed hy ch. 191, SLA  1990; most notably, I Iv y  have
15 tefuscd lo  issue certificates o f financial responsibility or make themselves available for direct legal action
16 in Alaska cotitis;
17 (3 ) while larger companies involved in lltc tianspodnlinn nnd stotnge o f crude o il haw
18 die financial ability lo  nicer lltc new financial responsibility requirement;; through se lf insurant e, study
19 bonding, o r Id le rs  o f  credit, most noncnule transporters and facility operators do riot Itavc lire financi: I
20 resources to make use o f  these avenues in srdsfy the requirements;
21 (•!) additionally, a slurly mandated by ch. 1 91 ,SLA 1990, designed lo  identify appropriate

CSS II JMI.H'In



C h a p t e r  9

1 spill response limes, specify personnel levels and cipiipmenl requirements, and identify specific localisms
2 for o il discharge response equipment depots for nuncrudc o il tankers ami barges will not be completed
3 mull ai least one incnlli after June I , 1991; this study's findings could have a significant effect on
•I emergency spill response planning by Ixnli transporters itnd the Mine:
5 IS) taken together, the uncertainties pnscd by these developments create a strong
ft possibility that litany nonrtode transporters and facility operators will find ll necessary lo  either operate
7 Illega lly  nr cease operations in the slate after June I , 1991, which would in turn pnsc serious problems
R In: the residents' o f  cnmtnttniiies dependent on delivery and storage o f mutt rude o il products fo r fuel and
9 clet'llicnl generation;

III (6 ) a one-year delay to June I , 1992, in the applicability dale fo r Compliance with the
11 rcipiircmcnts o f  ch. 191, SLA  1990, fo r noitcnule transporters and facility operators w ill a llow  thorough
17 cousidcrutiun o f the study described in (4 ) o f this section ant! Implementation o f its findings into
I ' emergency response planning; w ill permit tioncnide Iranspoitcrs anil operators In exp lore other options
14 to liter I the statute's financial responsibility requirements, including the possibility o r  developing an
15 insurance pool lo  replace the coverage no longer Itcing offered by lltc traditional insurance markets; anil
I fi w ill provide adequate lltn r fo r the Department o f  Rnvironmciilnl Conservation to develop lie
17 implementing regulations for contingency planning,
IR * See. 2. Section 32. ch. 191. SLA 1991), is amended in tend;
19 See. J2. TRA N S IT IO N A L PROV IS IONS, (a ) AS 46.O I.ll.V ltk) • (m ), enacted by see.
20 10 o l Ibis Act, do mil apply lo  o il dischatge. prevention and conttngcm y plans fo r crude o il
21 onc rn llntis until June I , 1991. On mid after June I .  1991, a contingency plan fo r  fl entile  nil
22 o peration must comply with AS 46.04.Q3f)(k) - (in ), enacted by sec. II) o f this A cl, regardless
23 o f  whether Ihe contingency plan is due for renewal under AS 46 .04 .010 (d ). as untended by see,
2-1 9 o f this Act
25 (h ) The amendments lo  AS 4fi.0-1.IMQ, made by secs. 11 - IR o f this Act, do not apply
2ft to persons required to show p roof n f financial responsibility fo r  crude o il uocr.H iuns until
27 June I , 1991. Oil and after June I, 1991, p roo f o f  financial responsibility fo r  a crude o i!
28 o ne ra llo n  must comply with AS 46  04,(11(1, as amended by sees. I I  • 18 o f  Ibis Act, regardless
?*> 1 o f  whether accept ante o f p roo f o f financial responsibility has expired tuitlel AS -Ifi (M l) 10(f), as
1(1 amended by see 16 nf this Act.

I SSII 2 r . t r Itl l>r ■ 2 -
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1 • See. 3. Section 32, ch. 191, SLA is untended by ndaing new subsections 10 read:
2  (c ) AS 46.IM .030(k) • (in ), cnocted by see. 10 o f  this Act, du pot apply lo  o il discharge
3 prevention and contingency plans for noncrudc oil operations until June I. 1992. On and nficr June I

-> I4 1992, n contingency plan fo r a noncrudc o il operation must comply with AS 46.04.G3Q(k) - (m ), enacted
5 by see. 10 o r lltls Acl, regardless o f  whether the comlngcncy pluu Is due fo r renewal under
6 AS 46 .01 .030 (d ). as amended by see. 9  o f  this Acl.
V (tl) lltc  amendments (o AS 46.04.0-10 made by secs. 11 • 13 o f  this Acl do not opply to persons
R requited lo show p too f o f financial responsibility fo r noncrudc o il operations unlit June I , 1992. On and
9 nflei June I , I9'>2, ptoof o f  financial responsibility for a noncrude o il operation must comply with

II) AS 46 .04 .010 , as amended by sees. 1 1 - 1 8  o f this Act, regardless o f  whether acceptance o f p roo f o f
11 financial responsibility lias expired tinder AS 46 .04 .040 (f), as amended by see. 16 o f  this Act.
12 * See. 4. INTER IM  OPERATION , (n) A person with a crude oil discharge prevention anil
13 contingency plan that is approved tinder AS 46 .01 .030 who submits plan amendments lo  Ihe department
14 to show compliance with Ihe requirements o f ch. 191, SLA 1990, ntny continue lo  operate II tl'"
15 depaitmcnt determines and notifies the person in writing that Ihe contingency plan, as amended,
16 substantially complies with the requirements o f ch. 191, SLA 1990. H ie  department's notification o f
17 Kubstnnlinl compliance for the interim contingency plan w ill a llow  (he operator to continue operation
18 regardless o f  whether the department has completed any notice process otherwise required by the Alasku
19 Coastal Management Program for the interim operation.
21) (h ) The nttllmiiiy to opcrnie under this section Is valid on ly  until the earliest o f  the following
21 dales:
22 (1 ) the dale the department lakes action on the amended plan under AS 46.0-1 ( I 1 I by
2.1 approving it, disapproving it. or approving it with terms or conditions attached; notwithstanding
24 AS 46.(M .0J(l(p ), the dcpattmcnt's action on the amended plan need not occur within 65 days id
25 submission o f  the amendments.
26 (2 ) the date the dcpaitment revokes the plan under AS 4604 .0 30 ;
27 (.1) the dale lire plan's previous appioval lapses or expires for failure in be renewed; or
28 (4 ) | :cbrtutiy I , 1992.
29 (c ) lit this section, "department" means Ihe Department o f  Environmental Conservation.
30 * See. 5 . This Act takes effect immediately under AS 01.10 .070(c ).
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