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CS FOR HOUSE BILL NO. 201(RES)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION 
B Y  T H E  H O U SE  R E SO U R C ES  C O M M IT T E E

O ffered :
R e fe rre d :

Sponsor(s): H O U SE  R E SO U R C ES  C O M M ITTE E

A BILL 

FOR AN ACT ENTITLED 

"An Act amending provisions of ch. 66, SLA 1991, that relate to reconstitution 

of the corpus of the mental health trust, the management of trust assets, and 

to the manner of enforcement of the obligation to compensate the trust; relating 

to survey requirements applicable to the land to be conveyed by the state to the 

Alaska Mental Health Trust Authority; relating to the jurisdiction of courts in 

the resolution of disputes arising under the reconstitution of the corpus of the

mental health trust; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22.10.020 is amended by adding a new subsection to read:
(j) The superior court is the court of original jurisdiction to hear and determine 

any dispute arising under AS 37.14.036(c) - (e).
* Sec. 2. AS 37.14.009(a), added by sec. 10, ch. 66, SLA 1991, is amended to read:

(a) Except for land and minerals managed under AS 38.05.802 - 38.05.309.
-1- CSHB 201(RES)
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the [THE] Alaska Mental Health Trust Authority

(1) shall
(A) manage the assets of the trust in a fiduciary manner to 

fulfill the purposes of the trust; or
(B) contract for management of the assets of the trust under 

(4) or 15) of this subsection:
(2) may, consistent with (1) of this subsection and AS 47.30.036(1), 

sell, lease, exchange, or otherwise dispose of the land or minerals in the trust;
(3) may, consistent with (1) of this subsection, use land that is an asset 

of the trust directly for the integrated comprehensive mental health program;
(4) shall

(A) under AS 47.30.031. adopt regulations relating to 
management and disposal of the land and minerals of the trust: and

IB) [MAY] contract with the Department of Natural Resources 
to manage and dispose of the land and minerals [ASSETS] of the trust, 
unless the authority determines that the best interests of trust beneficiaries 
would be served bv other arrangements: if. under this subparagraph, the 
Department of Natural Resources manages and disposes of the land and 
minerals of the trust, it shall do so

(i) in accordance with the regulations adopted bv me
Alaska Mental Health Trust Authority under (A) of this paragraph: 

(?i) in a fiduciary manner to fulfill the purposes of the
trust; and
(5) shall contract with the Alaska Permanent Fund Corporation for 

management of the trust’s cash assets, unless the authority finds that the best interests 
of trust beneficiaries would be served by contracting with another entity.

* Sec. 3. AS 37.14.009(b), added by sec. 10, ch. 66, SLA 1991, is amended to read:
(b) In exercising its power under (a)(1) - (3) [(a)(2) OR (3)] of this section, 

the authority, or the Department of Natur al Resources to the extent it is managing 
or disposing of the land or minerals of the trust under (a)(4) of this section, is not 
required to comply with AS 38.04 or AS 38.05. except that the authorit. and the

CSHB 201 (RES) -2-
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d e p a rtm e n t shall

(1) com p ly  w ith  AS 38.05.285: how ever, the a u th o r ity  and the

d e p a rtm e n t are  excused fro m  com p ly in g  w ith  the re q u irem en ts  o f AS 38.05.285 

i f  d isposal o r  use o f state land  in  co n fo rm ity  w ith  th a t section w ou ld  c o n flic t w ith  

a pow er, d u tv . o r  re sp o n s ib ility  o f Lhe trustee set ou t in AS 37.14.007 o r 37.14.009:

( 2 )  give public notice in the manner provided under AS 38.05.945(b)

and (c)

(A ) o f  a p re lim in a ry  decision to dispose o f tru s t la n d  and 

cons ide r anv w ritte n  com m ents subm itted  w ith in  30 davs o f the g iv in g  o f 

the p u b lic  notice  before m a k in g  a fin a l decision: and

(B ) o f a fin a l decision to dispose o f tru s t land  [, B U T  IS N O T 

O T H E R W IS E  B O U N D  B Y  TH E  PROVISION.: OF AS 38.04 OR AS 38.05].

*  Sec. 4. AS 37.14.009, added by sec. 10, ch. 66, S LA  1991, is amended by adding a new 

subsection to read:

(c) In  exercising its pow er under (a)(1) - (4) and (b) o f  this section w ith  

respect to land or m inerals where there is a protected interest under AS 38.05.802, the 

au thority  or, to the extent that i t  is managing o r disposing o f the land o r m inerals o f  

the trust under (a)(4) o f  this section, the Department o f Natural Resources shall com ply 

w ith  a ll statutes, regulations, and the common law applicable to conflic ts between 

d iffe re n t owners o f  the land and m ineral interests in the same land.

*  Sec. 5. AS 37.14.036(c), added by sec. 11, ch. 66, SLA  1991, is repealed and reenacted 

to read:

(c) As compensation (1) fo r the land and minerals, o r interests in them, that 

constituted the trust established by the enabling A ct and that are not reconstituted as 

part o f  the mental health trust corpus established under AS 38.05.800, and (2) fo r  any 

reduction in value to the trust resulting from  the management o r disposal o f  land or 

m inerals under AS 38.05.802, the state shall make an annual payment o f  three percent 

o f  the unrestricted general fund revenue o f the state during each fiscal year. The 

com m issioner o f  revenue shall annually allocate that amount from  the general fund to 

the mental health trust income account established in  (a) o f  this section. In  this 

subsection, "unrestricted general fund revenue o f  the state" means a ll the categories o f

-3- C S H B  201(RES)
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accounting fo r money accruing to the state general fund that, under the statewide 

accounting system as established on the effective date o f  ch. 66, S LA  1991, were 

id e n tifie d  as revenue that was not restricted by law  to a specific use.

*  Sec. 6. AS 37.14.036, added by sec. 11, ch. 66, SLA  1991, is amended by adding new 

subsections to read:

(d) T o  secure the allocation o f amounts required under (c) o f  this section, 

except fo r  land and minerals identified in AS 38.05.800(a)(1), land and minerals 

granted to the state under the enabling A ct, and that are, on the e ffective  date o f ch. 

66, S LA  1991, designated by law as a state park, state forest, state game refuge, state 

w ild l ife  refuge, state game sanctuary, state recreational area, state recreational river, 

state wilderness park, state marine park, state special management area, state public 

use area, c rit ica l habitat area, bald eagle preserve, bison range, o r moose range, are 

p ledged as security to the mental health trust. T itle  to this land and m inerals remains 

in  the state and

(1) notw ithstanding tire grant o f the land and m inerals to the state under 

the enabling A c t o r the pledge o f the land and minerals as security, the state may 

continue to conduct a ll activ ities on the land and minerals that are authorized by law; 

and

(2) so long as a default does not exist under (c) o f this section, income 

fro m  that land and minerals shall be deposited in  the general fund  and considered 

unrestricted general funds o f  the state.

(e) Upon default, the foreclosure o f the land and m inerals pledged as security 

under (d) o f  f' section, including the parcels to be foreclosed and the manner o f  

foreclosure, shall be determined by the superior court.

*  Sec. 7. AS 38.04.045(b) is amended to read:

(b) Before the issuance o f a long-term  lease under AS 38.05.070 o r o f  a patent 

fo r  state land, an o ff ic ia l cadastral survey shall be accomplished, unless a comparable, 

approved survey exists that has been conducted by the federal Bureau o f Land 

Management. Before land may be offered under AS 38.05.055, 38.05.057, AS 38.08, 

o r AS 38.09, an o ff ic ia l rectangular survey g rid  shall be established. The rectangular 

survey section com er positions shall be monumented and shown on a cadastral survey

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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p lat approved by the state. For those areas where the state m ay wish to convey 

surface estate outside o f an o ff ic ia l rectangular survey grid, the com m issioner may 

w a ive  monumentarion o f ind iv idua l section com er positions and substitute an o ff ic ia l 

con tro l survey w ith  control points being monumented and shown on contro l survey 

plats approved by the state. The com m issioner may not issue more than one 

conveyance fo r each section w ith in  a township outside o f an o ff ic ia l rectangular survey 

g rid . No portion o f land to be conveyed may be located more than tw o m iles from  an 

o ff ic ia l survey control monument except that the com m issioner may waive this 

requirem ent on a determination that a single purpose use does not ju s t ify  the 

requirem ent i f  the existing status o f the land is know n w ith  reasonable certainty. The 

lo ts and tracts in state subdivisions shall be monumented and the cadastral survey and 

plats fo r  the subdivision shall be approved by the state. Where land is located w ith in  

a m u n ic ip a lity  w ith  planning, p la tting, and zoning powers, plats fo r state subdivisions 

shall com p ly  w ith  local ordinances and regulations in the same manner and to the same 

extent as plats fo r subdivisions by other landowners. State subdivisions shall be file d  

and recorded in  the d is tric t recorder’s o ffice . The requirem ent; o f  this section do not 

app ly to land  tha t is to  be conveyed to  the A laska  M en ta l H ea lth  T ru s t  A u th o r ity  

estab lished  bv AS 47.30.011 o r  to land made available through a cabin perm it system, 

fo r  m ateria l sales, fo r short-term leases, fo r  parcels adjoin ing a surveyed righ t-o f-w ay, 

o r fo r land that has been open to random staking under the remote parcel program o r 

homestead program in the past; however, fo r short-term leases,. the lessee must com ply 

w ith  loca l subdivision ordinances unless waived by the m un ic ipa lity  under procedures 

specified  by ordinance. In this subsection, "a single purpose use" includes a 

com m unication site, an aid to navigation, and a park site.

*  Sec. 8. AS 38.05.800 is repealed and reenacted to read:

Sec. 38.05.800. R E C O N S T IT U T IO N  OF M E N T A L  H E A L T H  TR U S T 

CO RPUS, (a) The corpus o f  the m ental health trust includes land and minerals 

granted to the state under the A laska M enta l Health Enabling A c t o f  1956, P.L. 84- 

830, 70 Stat. 709, that, on the e ffective date o f  ch. 66, S LA  1991, have not been 

conveyed by the state o r reserved by law  from  the public domain. In  this subsection,

(1) "conveyed" means that the land o r minerals

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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(A ) are subject to a contract fo r the sale o f the land entered in to  

by the state o r a m un ic ipa lity  o f  the state;

(B ) are subject to a patent or deed executed in  favor o f  a 

person, a m un ic ipa lity , or the U n ivers ity  o f  Alaska;

(C) are subject to a selection by a m un ic ipa lity  under AS 29.65 

o r under form er AS 29.18.190 - 29.18.200 that has been approved by the 

d irec to r before the effective date o f  ch. 66, SLA 1991;

(D ) were purchased by the state w ith  federal, state, or jo in t  

federal and state funds in  which the related program imposes restrictions on the 

management or use o f  the land o r minerals purchased;

(E) have been selected by a Native corporation under 43 U.S.C.

1611;

(F) are subject to a cla im  o f  allotment under 43 U.S.C. 1634 o r 

is land or minerals fo r which a certificate o f a llotm ent has been issued to a 

N ative under applicable federal law;

(G) have been iden tified  fo r conveyance as pan  o f  an exchange 

agreement between the state and a Native corporation o r between the state and 

the U n ive rs ity  o f  A laska, but the land o r minerals were not, on the effective 

date o f  ch. 66, S LA  1991, subject to a patent or deed;

(H ) are subject to an interagency land management agreement, 

interagency land management transfer, management agreement, o r management 

rig h t and the land o r m inerals are necessary to carry out the purpose o f  the 

interagency land management agreement, interagency land management 

transfer, management agreement, or management right;

(2) "reserved by law from  the public domain" means that the land o r 

m inera ls were, on the effective date o f  ch. 66, S LA  1991, designated by law  as a state 

park, state forest, state game refuge, state w ild life  refuge, state game sanctuary, state 

recreational area, state recreational river, state wilderness park, state marine park, state 

special management area, state pub lic  use area, critica l habitat area, bald eagle 

preserve, bison range, or moose range.

(b) For purposes o f reconstituting the corpus o f the mental health trust, the

C S H B  201(RES) -6-
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land and minerals described in (a)(1) o f  this section are includable in the trust corpus 

o n ly  i f  both the land and the m inerals meet the requirements o f  (a)(1) o f  this section.

*  Sec. 9. AS 38.05 is amended by adding new sections to read:

Sec. 38.05.802. M A N A G E M E N T  OF E X IS T IN G  L A N D  A N D  M IN E R A L  

IN TE R E S T S  IN  R E C O N S T IT U T E D  M E N T A L  H E A L T H  T R U S T  CORPUS, (a) 

Land  and minerals included in the corpus o f the mental health trust under 

AS 38.05.800 are subject to the terms, conditions, and provisions, and a ll rights related 

thereto, o f  a lease, land rig h t convertib le  to title, timber contract, material, sale contract, 

land  use perm it, righ t-o f-w ay, prospecting perm it, exploration perm it, water righ t, o r 

o the r land o r m inera l interest issued by o r acquired from the U n ited  States o r the state 

before the effective date o f  ch. 66, S LA  1991.

(b) Land and m inerals included in  the corpus o f the mental health trust under 

A S  38.05.800 are subject to a m in ing  c la im  or m in ing leasehold location i f  the c la im  

o r loca tion

(1) was acquired on o r before the effective date o f  ch. 66, S LA  1991;

(2) was in  com pliance w ith  applicable laws and regulations that were 

in  e ffec t on the e ffective  date o f  ch. 66, S LA  1991; and

(3) continues in  com pliance w ith  applicable laws and regulations at a ll 

tim es a fte r the e ffective date o f  ch. 66, S L A  1991.

(c) The department shall manage an interest in  land o r m inerals that is 

ide n tifie d  in (a) o r (b) o f  this section as general grant land, subject on ly to the laws, 

in c lu d in g  regulations and standards, applicable to general grant land o f the state and 

w ith o u t regard to any law  that may be applicable to management o f  other land o r 

m inera ls o f  the trust. However, the proceeds o f the management o f the land o r 

m inera ls managed under this section shall be deposited in to  the m ental health trust 

incom e account under AS 37.14.036(a)(1).

(d) The department shall manage an interest in  land o r m inerals that is 

id e n tifie d  in  (a) o r (b) o f this section fo r on ly  as long as the lease, land righ t 

conve rtib le  to t i tb ,  tim ber contract, m ateria l sale contract, land use perm it, r igh t-o f- 

w ay, prospecting perm it, exploration perm it, water righ t, m in ing  cla im , m in ing  

leasehold, o r other land or m ineral interest that qualifies the land o r minerals fo r

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T
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management under this section continues in effect. When a lease, land righ t 

convertib le  to title , tim ber contract, m aterial sale contract, land use perm it, r igh t-o f- 

w ay, prospecting perm it, exploration perm it, water rig h t, m in ing  c la im , m in ing  

leasehold, o r other land o r m ineral interest identified  in  (a) o r (b) o f  this section 

expires, the land o r minerals o f  the trust that were subject to that interest shall be 

managed under AS 37.14.009

(e) In the case o f  land subject to a land righ t convertib le  to tit le  issued o r 

obtained before the effective date o f  ch. 66, S LA  1991, the authority shall jo in  in  

executing the patent o r deed that is issued to consummate the issuance o f  title upon 

the com 'ersion o f  the right. When a patent or deed issues under this paragraph,

(A ) the land covered by the patent o r deed and the minerals are 

no longer pan o f  the corpus o f  the mental health trust; and

(B ) the land and minerals are released fro m  the mental health 

trust established by the enabling A c t and from  any c la im  o f  the authority o r o f  

the beneficiaries o f  the trust.

( f)  F cr purposes o f  (b) o f  this section, unless closed by co un  order or by an 

order o f  the department, land and m inerals obtained by the state under the enabling 

A c t are considered to have been open to m ineral entry.

Sec. 38.05.804. R IG H T  OF IN T E R E S T  H O LD E R  T O  W A IV E  PRO VISIO NS. 

A  person who holds an interest described in  AS 38.05.802(a) o r (b) may enter into an 

agreement w ith  the authority and w ith  the department to waive the provisions o f  

AS 38.05.802(c) and have the interest managed as provided by AS 37.14.009.

Sec. 38.05.809. D E F IN IT IO N S  A P P L IC A B LE  T O  M E N T A L  H E A L T H  

T R U S T  L A N D . In AS 38.05.800 - 38.05.809,

(1) "au thority" means the Alaska M enta l Health T rust A uthority ;

(2) "enabling A c t" means the A laska M enta l Health Enabling Act o f  

1956, P.L. 84-830, 70 StaL 709;

(3) "land righ t convertib le to title " means a lease, entry program  righ t, 

o r homestead righ t that includes a righ t to obtain a patent o r deed;

(4) "land use perm it" means a perm it issued by the state authorizing the

use o f  land;

W O R K  D R A F T  W O R K  D R A F T
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(5) "lease" means an o il and gas lease, coal lease, m i.ting  lease, land 

lease, and any other surface o r m ineral lease;

(6) "r ig h t-o f-w a y" means

(A ) a righ t-o f-w ay  perm it or easement; o r

(B ) a road, u tility , o r other improvement constructed under an

approved land use application, perm it, or letter o f  entry issued by the 

department and fo r which a righ t-o f-w ay  perm it or easement has not, on the 

effective date o f  ch. 66, S LA  1991, been issued;

(7) "trust" has the meaning given in AS 47.30.061.

*  Sec. 10. AS 47.30.046(a), added by sec. 26, ch. 66, S LA  1991, is amended to read:

(a) The board shall annually, not later than September 15, subm it to the 

governor and the Leg is la tive  Budget and A u d it Committee a budget fo r  the next fiscal 

year and a proposed plan o f  im plem entation based on the integrated comprehensive 

m ental health program plan prepared under AS 47.30.660(a)(1). The budget must 

inc lude  the au thority ’s determ ination o f  the amount

(1) recommended fo r expenditure from  the mental health trust income 

account during  the next fisca l year to

(A ) meet the adm inistrative expenses o f  the authority , in c lu d in g  

the fu n d in g  fo r  the D e p artm en t o f  N a tu ra l Resources to  manage and 

dispose o f t ru s t land  and m in e ra ls  unde r AS 37.14.009 and  AS 38.05.809;

(B) o ffse t the e ffect o f  in fla tion  on the value o f  the trust corpus;

and

(C )  meet the necessary operating and capita l expenses o f the 

integrated comprehensive mental health program;

(2) recommended fo r expenditure from  the general fund, i f  any, during 

the next fiscal year to meet the necessary operating and capita l expenses o f the 

integrated comprehensive m ental health program; and

(3) in the mental health trust income account, i f  any, that is not 

reasonably necessary to meet the projected operating and capita l expenses o f  the 

integrated comprehensive mental health program that may be transferred in to the 

general fund.

-9- C S H B  201(RES)
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*  Sec, 11. AS 47.30.056(a), added by sec. 26, ch. 66, S LA  1991, is amended to read:

(a) I f  appropriated by law, the money in the mental health trust income 

account established in AS 37.14.036 shall be used to

(1) provide an integrated comprehensive mental health program as 

requ ired  by this section;

(2) meet the authority ’ s annual administrative expenses, in c lu d in g  the  

costs in c u rre d  bv  the D epartm en t o f  N a tu ra l Resources in  m anag ing  and 

d ispos ing  o f  tru s t land  and m ine ra ls  under AS 37.14.009 and AS 38.05.802 - 

38.05.809; and

(3) offset the effect o f  in fla tion  on the corpus o f  the trus t

*  Sec. 12. Section 49, ch. 66, S LA  1991, is amended to read:

Sec. 49. AS 37.14.011, 37.14.021, [AS 38.05.800,J AS 47.30.546, secs. 1, 2, 

4, and 5, ch. 132, S LA  1986; and secs. 7 - 10, ch. 48, S LA  1987 are repealed.

*  Sec. 13. Sections 54, 55, 56, and 57, ch. 66, SLA  1991, are repealed.

*  Sec. 14. S P E C IA L  M A S TE R . The superior coun may re fer the proceedings under 

AS  22.10.020(j)» added by sec. 1 o f  this A ct, to a special master.

*  Sec. 15. S T A T U S  O F L A N D  G R A N T E D  TO  THE STATE U N D E R  TH E  A L A S K A  

M E N T A L  H E A L T H  E N A B L IN G  A C T  OF 1956 A N D  N O T IN C L U D E D  W IT H IN  T H E  

CO RPUS O F T H E  R E C O N S TITU TE D  M E N T A L  H E A LT H  TRUST. On the effective date 

o f  ch. 66, S L A  1991, the land and minerals granted to the state under the A laska Mental 

H ea lth  E nab ling  A c t o f  1956, P.L. 84-830, 70 Stat. 709, that are not includable w ith in  the 

corpus o f  the reconstituted mental health trust under AS 38.05.800(a), repealed and reenacted 

by sec. 8 o f  this A ct, are released from  the m ental health trust established by that A ct and 

fro m  any c la im  o f  the A laska M ental Health T rust Authority established by sec. 26, ch. 66, 

S L A  1991, o r the beneficiaries o f  the trust established by the Alaska M en ta l Health Enabling 

A c t  o f  1956.

*  Sec. 16. C O N V E Y A N C E  OF L A N D  T O  TRUST. On and after the e ffective date o f ch. 

66, S L A  1991, a fte r g iv in g  public notice in the manner provided under AS 38.05.945(b) and

(c), the com m issioner o f  natural resources shall convey by patent w ithou t survey to the Alaska 

M en ta l H ea lth  T rus t A u th o rity  established by sec. 26, ch. 66, S LA  1991, tit le  to the land and 

m inera ls  that are includable  w ith in  the corpus o f  the reconstituted mental health trust under

W O R K  D R A F T  W O R K  D R AFT W O R K  D R A F T
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AS 38.05.800(a), repealed and reenacted by sec. 8 o f  this Act.

*  Sec. 17. C O N D IT IO N A L  R E T R O A C T IV E  A P P L IC A T IO N . I f  ch. 66, S LA  1991, takes 

e ffec t before this A c t takes effect, this A c t is retroactive to the actual e ffective  date o f  ch. 66, 

S L A  1991.

*  Sec. 18. This A c t does not take effect unless ch. 66, S LA  1991, takes effect.

*  Sec. 19. I f  this A c t takes effect, it  takes e ffec t on the effective date o f  ch. 66, S LA  1991.

W O R K  D R A F T  W O R K  D R A F T  W O R K  D R A F T

-11-
New Texc Underlined [DELETED TEXT 3RACXETF.D1

C S H B  201(RES)



Alaska fetatc ^Legislature
REPRESENTATIVE 

JE A N N E TTE  JA M E S
P.O. Box 56622 

North Polo, Alaska 99705 
(907) 488-0862

House District 34

Whi le in J une a u

Slate Capitol 
Juneau. Alaska 
99801-1182 
(907) 465-3745

31)0 use <iDf Tllepresentatibcs

POSITION STATEMENT

MENTAL HEALTH TRUST LANDS SETTLEMENT

March 29, 1993

Legislation cannot solve issues covered in a pending lawsuit such as the Mental Health 
Trust case; legislation can only make law out of a settlement previously agreed upon by 
100% of the involved parties or ordered by the court. I do believe that passing 
legislation such as HB201 (amendment to Chapter 66) may prompt such a settlement.

I am concerned because HB 201 is open-ended. I think it must include a termination date 
so as to allow future legislators the freedom to act in accordance with circumstances 
unforeseen at this time; for example, at some stated future time (ten years?) the 
security of the legislatively designated lands could be released and the percentage paid to 
the Mental Health Trust could be altered or eliminated. This of course assumes the 
continuing obligation of the legislature to appropriate funds as required by law for 
menial health needs.

According to my calculations, using the value of Mental Health Lands as stated in SB493 
in 1990, and applying this value in 1991 dollars to lands not transferable back to the 
Trust at this date, the balance that would be due to the Mental Health Trust is less than 
the amount paid to date by the state for mental health capital and operating expenses. 
Thus the State is PAID LIP. I recognize, however, that land alone will not pay for mental 
health needs and the mental health trust authority will need operating expenses to 
manage and/or dispose of trust properties. Three percent of unrestricted general fund 
revenues seems a reasonable allocation and approximates the amount currently being 
expended and does not preclude the legislature's appropriating additional funds if 
warranted.

n .

Representative Juanne'fle J a m e s



1994 L E G IS L A T IV E  SESSIO N
Revision Data:  29-Apr-94 REVISED

STATE OF ALASKA
FISCAL NOTE

BILL NO. CSHB20KFIN)

Title: "An Act amending provisions of ch.66 sla 1 :91,
that relate to reconstitution of the corpus ot the mental health trust..." 

Sponsor House Resources

Dept Affected: Natural Resources__________
BRU: Resource Development_______
Component: Mental Health Trust (NEW)

Requestor House Resources Component Serial No. NEW

Exoend'itures/Revonues (Thousands of Dollars)
OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FY00
PERSONAL SERVICES 239.9 239.9 239.9 239.9 239.9 239.9
TRAVEL 10.0 10.0 10.0 10.0 10.0 10.0
CONTRACTUAL 475.0 25.0 25.0 25.0 25.0 25.0
SUPPLIES 4.0 4.0 4.0 4.0 4.0 4.0
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 728.9 278.9 278.9 278.9 278.9 278.9

CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0

CHANGE IN REVENUES (1004) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Feaeral Receipts

1003 GF Match
1004 GF 450.0
1005 GF/Program Receipts

1006 GF/MHTIA 278.9 278.9 278.9 278.9 278.9
1061 CIP RoceiDts 278.9

TOTAL 728.9 278.9 278.9 278.9 278.9 278.9

Estimate o f any cu rren t yea r (FY94) cost: $ None

POSITIONS

FULL-TIME 3 3 3 3 3 3
PART-TIME 1 1 1 1 1 1
TEMPORARY 0 0 0 0 0 0

ANALYSIS:
SEE ATTACHED.

The Department of Natural Resourcos work activities wilt locus on the conveyance of original trust land
and replacement land, the final recordation of the current encumlyartces of conVayaWe original trust land and replacement state land, and 
the recordation of the aforementioned conveyable lands to the'stata's status graphics record.

Approved by Commissioner:
<£$ Harry A_______

Agency: Natural Resources/

P R E P A R E R  T Q / P R O V i q E  A L L  D I S T R I B U T I O N  C O P I E S  T O  G O V E R N O R ' S  L E G I S L A T I V E  O F F I C E
( h b 20 i a j < l s  R a v  4/29T94) F o r  f u r t h e r  d i s t r i b u t i o n  in f o r m a t io n  c a l l  t h e  G o v e r n o r ' s  L e g i s l a t i v e  O f f i c e  P a g e  1 ot 2



FISCAL NOTE

Revision Oate: ____________________

Title:

STATE OF ALASKA
1994 LEGISLATIVE SESSION

B E L L  N O .  CSHB201 

Dept. Affected: DHSS

"An Art- ampnHing provisions of ch. 6 6 £RU:
ST.A 1991. that relate to reconstitution of ..." Component;

Sponsor: House Resources Committee_____________
Requestor: __________________________________________

-Admin.—Sp.r.uix-f s
-AM HR

Expenditures/Revenues

COMPONENT SERIAL NO.

(Thousands of Dollars)

JL9SL

OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES 

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

38.5 39.5 40.5 41.5 42.5 43.6

TOTAL OPERATING - 38 ,-5---- — 3SL-5---- — 44L.5--- ---4.1— 5--- 42_5 43.6

CAPITAL EXPENDITURES

CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA 38.5 39.5 40.5 41.5 42 „5 43.6

Other

TOTAL 38.5 39.3 4(3.3 41.5 4TT5' 43.6

Estimate of any current year (FY94) coat $ -0-

POSITIONS

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary)

Average travel costs per board member 3500/yr. Fiscal note is calculated on Ch. 66 
as passed which would add up to 11 new board members. Inflation after FY 95 is calci 
at 2.5%. If amendments, as proposed by the AMHB.pass FY 95 additional cost would be 
reduced to 10.5, (FY'96=10.8, FY97=11.1, FY98=11.4, FY99=11.7, FY00=12.0).

lated

Prepared by: 

Division:

Deborah Smith, Ex. Director
Alaska Mental Health Board

Phone: 465-3071 

Date: 4/22/94

Approved by Commissioner. 

Agency:

Oate:

(Riv 10/83) 94fano.i!s/DBR

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

For further distribution information, call the Governor's Legislative Office

Page of



STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. CSHB 201 (RES)

Revision Date: 12/17/93____________________________________________  Dept. A ffected: Fish and Game__________
Title: Mental H ealth  Trust Am endm ents________________  BRU: Habitat and Restoration

_____________________________________________________ Component: Habitat and Resto ration
Sponsor: H ouse R esources__________________________________ _________________________
Requestor: H ou se R esources___________________________________ C O M PO N E N T  SER IA L  NO . 0486

Expenditures/Revenues______________________  (Thousands o f  Dollars)
OPERATING EX PEN D ITU R ES FY 95 FA' 96 FY  97 FY  98 FY  99 FA' 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQ UIPM ENT
LA N D  & STRU C TUR ES
GRAN I S, CLAIM S
M ISCELLANEOUS
T O T A L  O P E R A T IN G 0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 0 0

CHANGE IN REVENUES ( ) 0 0 0 0 0 0

FU ND  SO U R C E __________________________________________________________________________ (Thousands o f  Dollars)
1002 Federal R eceip ts
1003 GF Match
1004 GF
1005 GF/Propram R eceip ts
1006 GF/MHTIA
Other
TO TA L 0 0 0 0 0 0

Estimate, o f  an y  cu rren t y e a r  (FY 94) cost: $ N one 

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEM PORARY 0 0 0 0 0 0

y W 'j /
Restoration /  , ^

Prepared By: Frank R ue ) r(  V U k _____ -—  Phone: 465-4105
D ivision : Habitat and R e s to r a t io n /  , f j  I Date: 12/17/93
Approved by C om m issioner:
Agency: A laska Departm ent cfc-Fish anti Gam/T'A________ Date: 12/17/93

P R E P A R E R  T O  P R O V I D E  A L L  D I S T R I B U T I O N  C O P I E S  O F  G O V E R N O R ’S L E G I S L A T I V E  O F F I C E

For further distribution information, call the Governor’s Legislative Office

Page 1 of 1



S T A T E  O F  A L A S K A

.1993 L E G I S L A T I V E  S E S S I O N

F I S C A L  N O T E

B I L L  N O .  W o r k  Draft. C S H B  201

D a te d  3/27/93

Revision Da'a: March 2 8 ,1 9 9 3

Title: •■..amending...Ch. 66, SLA 1991. that relate to

Department Affected: Department of Law 

BRU: Leoal Sen/ices ____________

the mental health trust...'

Sponsor: House Resources Committee

Requestor: House Resources Committee

EXPENDITURES/REVENUES:

Component: Mental Health Lands

COMPONENT SERIA L NO. 1421

OPERATING FY 94 , FY 95 FY 96 FY 97 FY  S“ FY 99

PERSONAL SERV ICES

TRAVEL

CONTRACTUAL

SU PPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- •0- -0- -0- -0- -0-

CAPITAL J

REVENUE 

FUND SOURCE:

FUNDING: * •

1002 Federal Receipts

1003  GF Match

1004 GF

1005  GF/Program Receipts

1006 GF/MHTIA -0 - -0- -0- -0- -0- -0-

OTHER

TOTAL •0- -0- -0- -0- -0- -0-

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

TEMPORARY

Estimate of current year (FY93) impact: _

ANALYSIS: (Attach a separate page if necessary'.) 

P lea se  se e  the attached analysis.

L r -

itf d i td u ie u  d iid iy s

■ Q & M
Prepared by: Richard I. Peques 

Division: Administrative,

Phone: 4 65 -3 6 72  

Date: March 2 8 .1 9 9 3

Approved by Commissioner: Charles E. Cole 

Agency: Department of Law_______________

ney General

Date: March 28. 1 993

R e v  11/92

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P I E S  T O  G O V E R N O R ' S  L E G IS L A T IV E  O F F I C E

F o r  fu r t h e r  d is t r ib u t io n  in f o rm a t io n  c a l l  t h e  G o v e r n o r ' s  L e g is la t iv e  O f f ic e
P a g e  1 o f



F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  W o r k  D r a f t  C S H B  2 0 1

1993 L E G I S L A T I V E  S E S S I O N  D a t e d  3/27/93

ANAL/SIS CONTINUATION;

A l t h o u g h  t h e  M a rch  21 Work D r a f t  o f  t h e  R e s o u r c e s  C o m m i t t e e  
s u b s t i t u t e  f o r  HB 201 may h e l p  r e s o l v e  some o f  t h e  p o t e n t i a l  c o n s t i t u t i o n a l  
i s s u e s  r a i s e d  i n  o u r  f i s c a l  n o t e  a n a l y s i s  o f  Ma rch  11 , 1993 , i t  i s  s t i l l
l i k e l y  t h a t  t h e r e  w i l l  b e  s u b s t a n t i a l  c h a l l e n g e s  t o  t h e  b i l l  f r o m  b o t h  
w i t h o u t  a n d  w i t h i n  t h e  m e n t a l  h e a l t h  c o m m u n i t y .  F o r  t h i s  r e a s o n ,  we c a n n o t  
p r e d i c t  e i t h e r  a  s a v i n g s  o r  a n  i n c r e a s e  i n  c o s t s  i n  t h e  D e p a r tm e n t  o f  L aw ' s  
c u r r e n t  l e v e l  o f  e f f o r t  i n v o l v i n g  t h e  m e n t a l  t r u s t  a n d  m e n t a l  h e a l t h  t r u s t  
l a n d s .

P a g e  2 o f



F IS C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O . H B  201

1993 L E G IS L A T IV E  S E S S IO N

Revision Dale: March 1 1 .1 9 9 3 _________________

Tille: ‘...amending...Ch. 66. SLA 1991, that relate lo

Ihe mental health trust...“________________________

Sponsor: House Resources Committee___________

Requestor: House Resources Committee__________________________ COMPONENT SERIAL NO. 1421

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERV ICES

TRAVEL

CONTRACTUAL

SU PPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 

FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

! 1005  GF/Program Receipts

. 1006  GF/MHTIA -0- -0- -0- -0- -0- -0-

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

TEMPORARY

Estimate of current year (FY93) impact:____________________________________________________________

ANALYSIS: (Attach a separate page if necessary .)

P lease  se e  the attached analysis.

 Rl-1 J L .

Prepared by: Richard I. Peoues. Director [ ) ________________________________ Phone: 4 65 -3672

Division: Administrative Serv ices Division . a  .  1 Date: March 11, 1993

% L l  " i t .  / p x r  ' ‘  ~

Approved by Commissioner: Charles E. Cole, Attorney .General_______________________________________

Agency: Department of Law______________________________________________  Date: March 1 1 ,1 9 9 3

Department Affected: Department of Law

BRU: Legal Services__________________

Component: Mental Health Lands_______

R e v  11/92

P R E P A R E R  T O  P R O V ID E  A L L  D IS T R IB U T IO N  C O P I E S  T O  G O V E R N O R ' S  L E G IS L A T IV E  O F F I C E

F o r  f u r t h e r  d is t r ib u t io n  in f o r m a t io n  c a l l  t h e  G o v e r n o r ' s  L e g is la t iv e  O f f ic e
P a g e  1 o f _ £



F I S C A L  N O T E

S T A T E  O F  A L A S K A  B I L L  N O .  H B  201

1993 L E G I S L A T I V E  S E S S I O N

ANALYSIS CONTINUATION:

E n a c t i n g  HB 201 a s  a  p r o p o s e d  s e t t l e m e n t  o f  t h e  m e n t a l  h e a l t h  t r u s t  
l a n d s  l i t i g a t i o n  w i l l  r e q u i r e  t h e  D e p a r tm e n t  o f  Law t o  u n d e r t a k e  some 
s u b s t a n t i a l  e f f o r t ,  i n c l u d i n g :

1. E f f o r t s  t o  o b t a i n  c o u r t  a p p r o v a l  o f  t h e  s e t t l e m e n t .  The  m e n t a l  
h e a l t h  t r u s t  l a n d s  l i t i g a t i o n  i s  a c l a s s  a c t i o n  l a w s u i t .  S e t t l e m e n t  o f  t h a t  
l a w s u i t  m u s t  c om p ly  w i t h  R u l e  23 o f  t h e  A l a s k a  R u l e s  o f  C i v i l  P r o c e d u r e .  The
p a r t i e s  may f i r s t  n e e d  t o  d r a f t  a  s e t t l e m e n t  a g r e e m e n t  t o  p r e s e n t  t o  t h e
c o u r t  (a s e t t l e m e n t  a g r e e m e n t  may a d d r e s s  t e r m s  n o t  s p e c i f i c a l l y  p r o v i d e d  f o r  
i n  t h e  b i l l ) .  The s e t t l e m e n t  a g r e e m e n t  m u s t  t h e n  be  p r e s e n t e d  t o  t h e  c o u r t  
f o r  p r e l i m i n a r y  a p p r o v a l — t h e  c o u r t  m u s t  d e t e r m i n e  t h a t  t h e  s e t t l e m e n t  i s  
f a i r ,  r e a s o n a b l e ,  a nd  a d e q u a t e .  F o l l o w i n g  p r e l i m i n a r y  a p p r o v a l ,  n o t i c e  o f  
t h e  s e t t l e m e n t  m u s t  b e  g i v e n  t o  t h e  c l a s s  ( i n  g e n e r a l ,  b e n e f i c i a r i e s  o f  t h e  
m e n t a l  h e a l t h  l a n d  t r u s t )  s o  t h a t  t h e y  may commen t  t o  t h e  c o u r t  a b o u t  t h e  
s e t t l e m e n t .  O n ly  a f t e r  n o t i c e  may t h e  c o u r t  a p p r o v e  t h e  s e t t l e m e n t  and
d i s m i s s  t h e  l i t i g a t i o n .

The t i m e  a n d  e f f o r t  n e c e s s a r y  t o  o b t a i n  f i n a l  a p p r o v a l  o f  a
s e t t l e m e n t  a r i s i n g  f r o m  HB 2C1 i s  u n c e r t a i n  b e c a u s e  i t  i s  n o t  p o s s i b l e  t o  
p r e d i c t  w h a t  c h a l l e n g e s  may com e .  H oweve r ,  p o s s i b l e  c h a l l e n g e s  i n c l u d e :

(a) t h a t  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  d e d i c a t e d  f u n d s  
[ A r t i c l e  IX, S e c .  7, A l a s k a  C o n s t i t u t i o n ]  i s  v i o l a t e d  by  t h e  p r o v i s i o n  i n  
S e c .  4 o f  HB 201 [ t o  b e  c o d i f i e d  a s  AS 3 7 .14 .0 3 6 ( c ) ]  t h a t  a l l o c a t e s  3% o f  t h e  
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  d u r i n g  e a c h  f i s c a l  y e a r  t o  t h e  m e n t a l  
h e a l t h  i n c o m e  a c c o u n t ,  c o u p l e d  w i t h  t h e  r e s t r i c t i o n  t h a t  f u t u r e  l e g i s l a t u r e s  
and  g o v e r n o r s  may a p p r o p r i a t e  t h e s e  am o u n t s  f o r  o t h e r  h i g h  p r i o r i t y  p u b l i c  
n e e d s  o n l y  i f  t h e  f u n d s  a r e  n o t  " r e a s o n a b l y  n e c e s s a r y  t o  m e e t  t h e  p r o j e c t e d  
o p e r a t i n g  a n d  c a p i t a l  e x p e n s e s  o f  t h e  i n t e g r a t e d  c o m p r e h e n s i v e  m e n t a l  h e a l t h  
p r o g r am "  [ S e c .  10, Ch. 66, SLA 1991, t o  b e  c o d i f i e d  i n  AS 3 7 .1 4 ] .

(b) t h a t  t h e  d e d i c a t i o n  o f  3% o f  t h e  u n r e s t r i c t e d  g e n e r a l  f u n d  
r e v e n u e  t o  t h e  m e n t a l  h e a l t h  i n c om e  a c c o u n t  [ S e c .  4, HB 201],  c o u p l e d  w i t h
t h e  r e c o n s t i t u t i o n  o f  a l m o s t  o n e - h a l f  o f  t h e  o r i g i n a l  o n e  m i l l i o n  a c r e  l a n d
g r a n t  [ S e c .  6, HB 201],  c o u p l e d  w i t h  t h e  r e s t r i c t i o n s  on  a p p r o p r i a t i n g  
am oun t s  f r o m  t h a t  a c c o u n t  u n d e r  S e c .  10, Ch. 66, SI A 1991 [ s e e  P a r a g r a p h  (a) 
a b o v e ]  may b e  c h a l l e n g e d  a s  b e i n g  c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t  by  p e r s o n s  
who b e l i e v e  t h a t  t h e  l e g i s l a t u r e  a n d  g o v e r n o r  s h o u l d  n o t  o e  r e s t r i c t e d  f r om  
a p p r o p r i a t i n g  p u b l i c  f u n d s  f o r  o t h e r  p u b l i c  n e e d s  i f  t h o s e  n e e d s  a r e  o f  
h i g h e r  p r i o r i t y  ( e . g .  e d u c a t i o n ,  p u b l i c  s a f e t y ,  e t c . ) .  D i f f e r e n t  p u b l i c  
i n t e r e s t  g r o u p s  w i l l  a t t a c h  d i f f e r e n t  p r i o r i t i e s  t o  t h e  p u b l i c  n e e d  f o r
d i f f e r e n t  p r o g r a m s .

(c) t h a t  t h e  a l l o c a t i o n  o f  3% o f  t h e  o f  t h e  s t a t e ' s  u n r e s t r i c t e d  
g e n e r a l  f u n d  r e v e n u e  t o  t h e  m e n t a l  h e a l t h  i n c om e  a c c o u n t  i n  p e r p e t u i t y  (S ec .  
4, HB 201],  c o u p l e d  w i t h  t h e  r e c o n s t i t u t i o n  o f  a l m o s t  o n e - h a l f  o f  t h e
o r i g i n a l  o n e  m i l l i o n  a c r e  l a n d  g r a n t  [ S e c .  6, HB 201],  c o u p l e d  w i t h  
r e s t r i c t i o n s  on  a p p r o p r i a t i n g  " t r u s t  f u n d s "  [ S e c .  10, Ch. 66, SLA 1991] i s  
c o n t r a r y  t o  t h e  p u b l i c  i n t e r e s t  b e c a u s e  i t  p r o v i d e s  t o o  much c o m p e n s a t i o n  t o  
r e s o l v e  t h i s  l i t i g a t i o n .  T h i s  c l a i m  was r a i s e d  by  i n t e r v e n o r s  A l a s k a  C e n t e r  
f o r  t h e  E n v i r o n m e n t ,  e t  a l .  w i t h  r e s p e c t  t o  a l l e g a t i o n s  t h a t  t h e  s t a t e  w i l l
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ANALYSIS CONTINUATION:

o v e r c o m p e n s a t e  t h e  m e n t a l  h e a l t h  t r u s t  by r e c o n s t i t u t i n g  t o o  much l a n d  u n d e r  
Ch. 66. T h i s  " p u b l i c  i n t e r e s t "  c h a l l e n g e  c o u l d  m o re  e a s i l y  b e  made a s  t o  t h e  
s t a t e  o v e r c o m p e n s a t i n g  t h e  m e n t a l  h e a l t h  t r u s t  w i t h  f u n d s  u n d e r  HB 201.

(d) t h a t  t h e  t r a n s f e r  o f  a n y  e x i s t i n g  l e a s e s  t o  t h e  m e n t a l  h e a l t h  
t r u s t  [ S e c .  6, HB 201, t o  b e  c o d i f i e d  a s  AS 38 .05 .800(2) ]  c o u l d  o e  c h a l l e r g e d  
by  t h e  l e s s e e s .  M a r a t h o n  O i l  Company a n d  U n io n  O i l  Company o f  C a l i f o r n i a  
h a v e  b e e n  p e r m i t t e d  t o  i n t e r v e n e  i n  t h e  m e n t a l  h e a l t h  t r u s t  l a n d  l i t i g a t i o n  
t o  c h a l l e n g e  t h e  a s s i g n a b i l i t y  o f  s t a t e  o i l  a n d  g a s  l e a s e s  on  s t a t e  g e n e r a l  
g r a n t  l a n d  t o  c h e  t r u s t  a u t h o r i t y .

(e) c h a t  t h e  c o m b i n a t i o n  i n  o n e  b i l l  o f  t h e  r e c o n s t i t u t i o n  o f  
m e n t a l  h e a l t h  t r u s t  l a n d s  [ S e c .  6, HB 201] w i t h  o t h e r  s u b s t a n t i v e  p r o v i s i o n s  
[ t h e  r e m a i n d e r  o f  HB 201] v i o l a t e s  t h e  c o n s t i t u t i o n a l  p r o v i s i o n  t h a t  b i l l s  
f o r  a p p r o p r i a t i o n  s h a l l  b e  c o n f i n e d  t o  a p p r o p r i a t i o n s  [ A r t i c l e  I I ,  S e c .  13, 
A l a s k a  C o n s t i t u t i o n ] .  The A l a s k a  C e n t e r  f o r  t h e  E n v i r o n m e n t ,  e t  a l .  h a v e  
c h a l l e n g e d  t h e  c o n s t i t u t i o n a l i t y  o f  Ch. 66 on t h e  g r o u n d s  t h a t  t h i s  
c o n s t i t u t i o n a l  p r o v i s i o n  e x t e n d s  t o  b i l l s  t h a t  a f f e c t  t h e  s t a t u s  o f  p u b l i c  
l a n d s — s u c h  a s  r e c o n s t i t u t i o n  o f  l a n d  i n t o  t h e  m e n t a l  h e a l t h  t r u s t .

(f) o t h e r  c h a l l e n g e s  may b e  made by  p a r t i e s  o p p o s e d  t o  HB 201 a s  
a r e s o l u t i o n  o f  t h e  m e n t a l  h e a l t h  t r u s t  l a n d s  l i t i g a t i o n .

2. E n a c tm e n t  o f  HB 201 may r e s u l t  i n  l i t i g a t i o n  w i t h  t h e  m e n t a l  
h e a l t h  t r u s t  p l a i n t i f f s  a n d  t h i r d - p a r t i e s  who h o l d  i n t e r e s t s  i n  f o r m e r  t r u s t  
l a n d s  o v e r  w h e t h e r  p a r t i c u l a r  p a r c e l s  a r e  s u i t a b l e  f o r  b e i n g  r e c o n s t i t u t e d  
i n t o  t h e  t r u s t .  The  p r o v i s i o n s  i n  S e c .  6, HB 201 a r e  a m b i g u o u s  b e c a u s e  t h e  
b i l l  d o e s  n o t  e x p l i c i t l y  v a l i d a t e  e x i s i - i n g  i n t e r e s t s  i n  f o r m e r  t r u s t  l a n d s  
n o r  d o e s  i t  i d e n t i f y  t h e  s p e c i f i c  p a r c e l s  t h a t  w i l l  b e  r e c o n s t i t u t e d - — e . g .  
t r u s t  l a n d  t h a t  " h a s  n o t  b e e n  c o n v e y e d  o r  e n c u m b e r e d  by  t h e  s t a t e "  i s  s u b j e c t  
t o  c o n f l i c t i n g  i n t e r p r e t a t i o n s .

The s e t t l e m e n t  a g r e e m e n t  n e g o t i a t e d  u n d e r  Ch. 66, SLA 1991 t h a t  
p r o v i d e s  s p e c i f i c a l l y  a s  t o  p a r c e l s  w h i c h  w i l l  b e  r e c o n s t i t u t e d  w i l l  n o t  
s e r v e  HB 201. U n d e r  Ch. 66, SLA 1991 t h e  p a r t i e s  n e g o t i a t e d  p a r c e l s  t o  be 
r e c o n s t i t u t e d  w i t h  t h e  u n d e r s t a n d i n g  t h a t  f o r  a n y  f o r m e r  t r u s t  p a r c e l  n o t  
r e c o n s t i t u t e d ,  t h e  s t a t e  w o u l d  p r o v i d e  s u b s t i t u t e  l a n d  o f  c o m p a r a b l e  
c h a r a c t e r  a nd  e q u a l  f a i r  m a r k e t  v a l u e — t h e  v a l u e  o b t a i n e d  by  t h e  t r u s t  was 
t h e  s ame  r e g a r d l e s s  o f  w h e t h e r  t h e  f o r m e r  t r u s t  p a r c e l  was r e c o n s t i t u t e d .  
Unde r  HB 201, t h e  t r u s t  i s  g i v e n  a n  a l l  o r  n o t h i n g  c h o i c e — r e c o n s t i t u t e  t h e  
f o r m e r  t r u s t  p a r c e l  o r  r e c e i v e  n o t h i n g .  P l a i n t i f f s  a r e  l i k e l y  t o  c l a i m  t h a t  
a ny  p a r c e l  a r g u a b l y  d e s c r i b e d  i n  S e c .  6, HB 201 f o r  r e c o n s t i t u t i n g  m u s t  be 
r e c o n s t i t u t e d  r e g a r d l e s s  o f  t h e  im p a c t  on  t h e  s t a t e  o r  t h i r d - p a r t y  i n t e r e s t s

The D e p a r tm e n t  o f  Law c u r r e n t l y  r e c e i v e s  $589,500 i n  g e n e r a l  f u n d s ,  
a nd  $1,000,000 i n  m e n t a l  h e a l t h  t r u s t  f u n d s  t o  im p l e m e n t  t h e  Ch. 66, SLA 1991 
s e t t l e m e n t ,  i n c l u d i n g  r e c o n s t i t u t i n g  t h e  m e n t a l  h e a l t h  l a n d s  t r u s t  w i t h i n  t h e  
t e r m s  o f  t h e  s e t t l e m e n t .  The g e n e r a l  f u n d s  a r e  u s e d  t o  p ay  f o r  two 
a t t o r n e y s ,  o n e  p a r a p r o f e s s i o n a l , a n d  o n e  c l e r i c a l  e m p l o y e e ,  who c a r r y - o u t  t h e  
s t a t e ' s  r e s p o n s i b i l i t i e s  u n d e r  Ch. 66. T h e  m e n t a l  h e a l t h  t r u s t  f u n d s  a r e
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ANALYSIS CONTINUATION;

p r o v i d e d  t o  t h e  p l a i n t i f f s  who h a v e  a c c e p t e d  t h e  s e t t l e m e n t  s o  t h a t  t h e y  c a n  
c a r r y - o u t  t h e i r  r e s p o n s i b i l i t i e s  u n d e r  Ch. 66.

B e c a u s e  o f  t h e  u n c e r t a i n t i e s  d e s c r i b e d  a b o v e ,  a n d  b e c a u s e  o f  t h e  
p o t e n t i a l  f o r  c o n t i n u e d  l e g a l  c h a l l e n g e s ,  we do  n o t  b e l i e v e  t h a t  t h e  c u r r e n t  
e f f o r t s  o f  e i t h e r  t h e  s t a t e  o r  t h e  p l a i n t i f f s ,  w i l l  b e  r e d u c e d  i f  HB 201 i s  
a d o p t e d .  T h i s  w o u l d  c a u s e  e x i s t i n g  r e s o u r c e s  t o  b e  r e d i r e c t e d  t o  im p l e m e n t  
a nd  d e f e n d  t h e  new l aw .  We c a n n o t  s a y  i f  t h e  b i l l  w o u l d  c a u s e  a d d i t i o n a l  
c o s t s  d u e  t o  t h e  u n c e r t a i n t y  o f  p o t e n t i a l  l i t i g a t i o n .



FISCAL NOTE

1993 LEGISLATIVE SESSION
Revision Date: Original___________________

STATE OF ALASKA

Title: Mental Health Trust: Alternative Settlement Proposal
Dept. Affected: Natural Resources_______________

BILL NO. EBJ20X

BRU: Resource Development

Sponsor: House Resource Committee
Component: Land Development

Requestor: House Resource Committee 

Expenditures/Revenues:

COMPONENT SERIAL NO. 431 

(Thousands of Dollars)
r

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES 
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS

1022.2 817.2 186.1 197.3 209.2 221.8
7.5 6.0

890.0 1625.0 2000.0 2000.0 2000.0 2000.0
22.0 14.5

TOTAL OPERATING 1941.7 2462.7 2186.1 2197.3 2209.2 2221.3

CAPITAL

REVENUE FUND SOURCE:
FUNDING: (Thousands of Dollars)

1002 FEDERAL RECEIPTS
1003 GF MATCH 

1C04GF
1005 GF/PROG RECEIPTS

1006 GF/MHTIA 
OTHER

.

TOTAL

POSITIONS:

FULL-TIME 16 11 2 2 2 2
PART-TIME 1 3
TEMPORARY 2 2
Estimate of current year (FY 93) impact $ 194T.7

ANALYSIS: (Attach a separate page if necessary.)
The program impacts of this Legislation are somewhat difficult to determine because of ambiguity in the wording of the 
legislation. It is unclear if the legislation contemplates the conveyance of unencumbered Original Trust Land to the Trust 
Authority or its 'redesignation' as Original Trust Land on DNR status plats. We have based our analysts on the premise that the 
aforementioned land is to be conveyed to the Trust Authority. This interpretation seems appropriate since Sec. 2 AS 37.14.009 
(a)(2) allows the Trust Authority to sell, lease, exchange, or otherwise dispose of land in the trust.

^ 7  X

Prepared By: Ron Swanson 
Division: Land_______

Phone: 762-2692

Approved by Commissioner: Glenn A. Oids 
Agency: Natural Resources_________

Date: 3/10/93

4 J -
Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For (tothor ditlribulion information call the Governor** Lagiiladvo OQIca
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D IV IS IO N  O F  L A N D

7100 Personnel Services

M ental Health Project Team 
(1) Project Manager
(1) Lands M anager
(2) n r o  n
(2) N R O  I
( l ) c r m
( 1 ) d p c e
(2) C ollege Interns

Land &  Resource Management 
(1) Cadastral Surveyor I I I

Regional O ffices

Northern Regional O ffice  
( l ) N R O H

Southcentral Regional O ffice  
( l ) N R O n

Southeast Regional O ffice  
(1) N R O  I I  (6 mo.)

Subtotal

F Y  94

80.7
55.5
122.6
103.2

37.3
39.2

_2L£
466.0

110.2

60.4

60.4

j m .
727.2

F Y  95

85.5 
58.8

129.9
130.4

39.5 
41.3

-22JL
514.5

116.8

32.0

32.0

J & Q .
727.3

7200 Travel

M enta l Health Project Team 
Land &  Resources 
Regional O ffices 

N R O  
SCRO 
SERO

Subtotal

3.0

1.5
1.5 
L I
7.5

3.0

1.0
1.0
JLQ
6.0

7300 Contractual Services

M ental Health Project Team
Hazardous Substance Inven to ry

Land &  Resources
Cadastral Survey

Subtotal

125.0

mo
875.0

125.0

i m o
1,625.0

1 Assumes conveyance o f unencumbered OTL to MHTA.
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7400 Supplies

Mental Health Project Team 
Land &  Resouccs 
Regional O ffices 

NRO  
SCRO 
SERO

Subtotal 

T O T A L

6.0
1.5

1.5
1.5

i i o

1.621.7

6.0
1.5

1.0
1.0
-1.0
10.5

2.368.8

Personnel-Full time 
Pair time 

Tem porary

21 21 
11 9

1 3
2 2

I

«nn
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HE 201

L A N D  RECORD TNTTORMATTON S F C nO N

Personnel Services F Y  94 F Y  95
(1) Analyst/P rogram m er IV  77.0  *0
(1) A na lys t Program mer E l 68.0 0
(1) N atural Resource O ffice r I I  65.0 0
(1) Natural Resource O ffic e r I  50.0 53.0
( l) (D a ta  Processing C le rk I  35*0 37 0

Subtotal 295 .0  9 0 0

Contractural Services 
D O A  Data Processing Chargeback 15,0 p

Subtotal 15.0 0

Supplies
Plotter, M icrograph ic  &  O ffice  Supplies 10,0 4  0

Subtotal 10.0 4 0

T O T A L  320.0  94.0

©UU4/UU6

U.
•II;.
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Personnel Services 
D iv is ion  o f Land 
LR IS

Travel
D iv is io n  o f  Land 
LR IS

Contracm ral Services 
D iv is io n  o f Land 
LR IS

Supplies
D iv is io n  o f  Land 
LR IS

T O T A L  PROJECT COST 

F t  94 F Y  95

727.2

Subtotal 1,022.2

Subtotal

Subtotal

Subtotal

T O T A L

7.5

7.5

875.0
JL£LG
890.0

12.0
JLQJ1
22.0

1,941.7

727.3

817.3

6.0
S
6.0

1.625.0
 Q
1.625.0

10.5
S O .
14.5

2,462.8

Posidons 
Fu ll time 
Part rime 
Temp.

F Y  94 
Land L R IS  Total

11
1

1 2

16
1
2

F Y  95 
Land LR IS  Total

9 2 11
3 3
2 , 2
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O U T -Y E A R  COSTS

Personnel Services
F Y  96 F Y  97 F Y  98 F Y  99

Land Manager 
Cadastral Survey 

Subtotal

62.3 
123,a 
186.1

66.1
1 2 L 2
197.3

70.1
139.1
209.2

74.3
I4 L S
221.8

Contractural
Survey 2,000.0 2,000.0 2,000.0 2,000.0

T O T A L 2,186.1 2,197.3 2,209.2 2,221.8
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3/11/93

O FFERED IN  T H E  HOUSE 

TO : H B  201

Page 2, lines 9 - 1 3 :

Delete a ll material.

Renumber the fo llo w in g  b ill sections accordingly.

Page 2, line 31, after "and,":

Insen

"(1) notw ithstanding the pledge o f  the land as security, the state may 

continue to conduct a ll activ ities on the land that are authorized by law ; and

(2)"

A M E N D M E N T

-1-



Page 2, fo llo w in g  line 8:

Insen a new b ill section to read:

" *  Sec. 3. AS 37.14.009(b), added by sec. 10, ch. 66, S LA  1991, is amended to read:

(b) In exercising its pow er under (a)(1) - (3) [(a)(2) OR (3)J o f  this section, 

the authority, o r the D epa rtm en t o f N a tu ra l Resources to  the exten t i t  is m anag ing  

the land  assets o f  the tru s t u nd e r (a)(4) o f  th is  section, is n o t re q u ire d  to  com p ly  

w ith  AS 38.04 o r  AS 38,05, except th a t the  a u th o r ity  and  the d e p a rtm e n t shall

(1) com p ly  w ith  AS 38.05.285t how ever, the a u th o r ity  and  the 

d ep a rtm e n t are excused fro m  com p ly ing  w itn  tiie  requ irem en ts  o f  AS 38.05.285 

i f  d isposal o r  use o f state land  in  c o n fo rm ity  to th a t section w ou ld  c o n flic t w ith  

a pow er, d u ty , o r re sp o n s ib ility  o f the trustee set ou t in  AS 37.14.007:

(2) give pub lic  notice ir. the manner provided under AS 38.05.945(b)

(A ) o f  a p re lim in a ry  decision to  dispose o f  tru s t la n d  and 

cons ide r anv w r itte n  com m ents s u b m it ted w ith in  30 davs o f  the g iv in g  o f 

the p u b lic  notice before  m ak ing  a f in a l decis ion: and

(B ) o f a fin a l decision to  dispose o f  tru s t land  [, B U T  IS 

N O T  O TH ER W ISE  B O U N D  B Y  T H E  PR O VIS IO N S OF AS 38.04 OR 

AS 38.05]."

and (c)

Renumber the following bill sections accordingly.

TO: HB 201

Page 1, line 10, after "(a)":

Delete "The"

Insen "E xcep t fo r land managed under AS 38.05.802. the [THEJ"



Page 2, line 21, after "section.":

Insert "In  this subsection, "unrestricted general fund revenue o f  the state" means a ll 

the categories o f  accounting fo r money accruing to the state general fund that, under the 

statewide accounting system as established on the e ffective date o f this b ill section, were

iden tified  as revenue that was not restricted by law  to a specific use."

Page 3, line 12, a fter "public dom ain;":

Insert " fo r purposes o f  this paragraph, "conveyed or encumbered" means that the land

(A ) is subject to a contract fo r the sale o f  the land entered in to  

by the state or a m un ic ipa lity  o f  the state;

(B ) is subject to a patent or deed executed in favor o f  a person, 

a m un ic ipa lity , or the U n ive rs ity  o f Alaska;

(C) has been selected by a corporation under 43 U.S.C. 1611:

(D ) is subject to a c la im  o f a llo tm ent under 43 U.S.C. 1634 or 

is land fo r which a certificate o f a llo tm ent has been issued to a N ative  under

applicable federal law;

(E) has been iden tified  fo r conveyance as part o f  a land 

exchange agreement between the state and a N ative corporation or between the 

state and the U n ive rs ity  o f  Alaska, but the land was not, on the e ffective  date 

o f  this A ct, subject to a patent o r deed;"

Page 3, line 14:

Delete "an o il o r gas lease, coal lease, o r othe*- lease;"

Inset "a lease;"

Page 3, line 16, a fter "c la im ": -

Insert "o r m in ing  leasehold location"

Page 3, line 19, a fter "th is chapter,":

Insert

"(F ) an exploration perm it or prospecting perm it;

(G ) a water righ t;"

8-LS0728NE.5
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Page 3, fo llo w in g  line 24:

Insen a new b ill section to read:

" *  Sec. 8. AS 38.05 is amended by adding new sections to read:

Sec. 38.05.802. M A N A G E M E N T  O F L A N D  SU BJEC T T O  E X IS T IN G  

IN TERESTS W IT H IN  R E C O N S T IT U T E D  M E N T A L  H E A L T H  T R U S T  CORPUS,

(a) Land included in the corpus o f  the m ental health trust under AS 38.05.800 is 

subject to the terms, conditions, and provisions o f  any lease, tim ber contract, m ateria l 

sale contract, land use perm it, righ t-o f-w ay, prospecting perm it, exploration perm it, 

or water righ t issued by the United States o r by the state before the effective  date o f  

this b ill section.

(b) Land included in  the corpus o f  the mental health trust under AS 38.05.800 

's  subject to any m in ing c la im  o r m in ing  leasehold location i f  the c la im  o r location

(1) was acquired on or before the effective date o f this b ill section;

(2) was in com pliance w ith  applicable laws and regulations that were 

in  e ffect on the effective date o f  this b ill section; and

(3) continues in  compliance w ith  applicable laws and regulations at a ll 

times since the effective date o f  this b ill section.

(c) The department shall manage any land o f  the trust that is subject to an 

interest in  land that is identified  in  (a) o r (b) o f  this section as general grant land, 

subject on ly  to the laws applicable to general grant land o f  the state and w ithou t 

regard to any law that may be applicable to management o f  other land o f  the trust. 

However, the proceeds o f  the management o f  the land managed under this section 

shall be deposited in to  the mental health trust income account under 

AS 37.14.036(a)(1).

(d) The department shall manage land o f  the trust that is subject to an interest 

in  land that is identified in  (a) o r (b) o f  this section fo r o n ly  as long as the lease, 

tim ber contract, material sale contract, land use perm it, righ t-o f-w ay, prospecting 

perm it, exploration perm it, water righ t, m in ing  cla im , o r m in ing  leasehold that 

qua lifies the land fo r management under this section continues in effect. W hen the 

last o f  any lease, tim ber contract, material sale contract, land use perm it, r igh t-o f-w ay , 

prospecting permit, exploration perm it, water righ t, m in ing cla im , o r m in ing  leasehold 

expires, the land o f the trust that was subject to that interest must be managed under

8-LS0728NE.5
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AS 37.14.009.

(e) A  person who holds an interest described in  (a) o r (b) o f  this section may

enter in to  an agreement w ith  die authority and w ith  the department to waive the

provis ions o f  (c) o f  this section and have the land that is subject to the interest

managed as provided by AS 37.14.009.

Sec. 38.05.809. D E F IN IT IO N S  A P P L IC A B L E  T O  M E N T A L  H E A L T H  

T R U S T  L A N D . In AS 38.05.800 - 38.05.809,

(1) "au tho rity " means the A laska M ental Health Trust A u tho rity ;

(2) "land"

(A ) includes both the surface estate and the m ineral estate;

(B ) does not include the land or m inerals underly ing navigable

water,

(3) "lease" means an o il and gas lease, coal lease, m in ing  lease, land 

lease, and any other surface o r m ineral lease;

(4) "r ig h t-o f-w a y" means

(A ) a righ t-o f-w ay perm it or easement; o r

(B ) a road, u tility , or other im provem ent constructea under an 

approved land use application, perm it, o r letter o f  entry issued by the 

department and fo r w h ich  a righ t-o f-w ay perm it o r easement has not, on the 

effective  date o f  th is b ill section, been issued;

(5) "trust" has the meaning g iven in AS 47.30.061."

Renumber the fo llo w in g  b ill sections accordingly.

Page 3, fo llo w in g  line 30:

Insert new b il l sections to read:

" *  Sec. 12. STATU S OF L A N D  G R A N T E D  TO  T H E  S TA TE  U N D E R  TH E  A L A S K A  

M E N T A L  H E A L T H  E N A B L IN G  A C T  OF 1956 A N D  N O T IN C L U D E D  W IT H IN  T H E  

CORPUS O F T H E  R E C O N S T IT U T E D  M E N T A L  H E A L T H  TR U ST. On the e ffective  date 

o f  this section, the land, inc lud ing  both the surface and the m ineral estate, granted to the state 

under the A laska M enta l Health Enabling A ct o f 1956, P.L. 84-830, 70 Stat. 709, that is not 

includable w ith in  the corpus o f  the reconstituted m ental health trust under AS 38.05.800(a),

8-LS0728NE.5
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repealed and reenacted by sec. 7 o f  this A ct, is released from  the mental health trust 

established by that A c t and from  any cla im  o f the A laska M ental Health Trust A u th o rity  

established by sec. 26, ch. 66, S L A  1991, o r the beneficiaries o f the trust established by the 

A laska M enta l H ealth  Enabling A c t o f  1956.

*  Sec. 13. C O N V E Y A N C E  O F L A N D  TO  TR U S T. On and after the e ffective date o f  

this section, a fter g iv ing  pub lic  notice in the manner provided under AS 38.05.945(b) and (c), 

the com m issioner o f  natural resources shall p rom ptly  convey to the A laska M enta l Health 

T rust A u th o rity  established by sec. 26, ch. 66, S LA  1991, title  to the land, inc lud ing  both the 

surface and the m ineral estate, that is includable w ith in  the corpus o f the reconstituted mental 

health trust under AS  38.05.800(a), repealed and reenacted by sec. 7 o f  this A c t."

8-LS0728NE.5

Renumber the fo llo w in g  b ill sections accordingly.



8-LS0728\E.6 * 
Chenoweth 

3/17/93

A M E N D M E N T

O FFERED IN  T H E  H O U SE 

TO : H B  201

Page 1, line  11, after "trust":

I n s e r t except the la n d  th a t is managed bv  the D e p a rtm en t o f N a tu ra l Resources 

u n d e r (4) o f  th is  subsec tion ."

Page 2, line  5, a fter "a rra n ge m e n ts ":

Insen the D e p a rtm e n t o f N a tu ra l Resources sha ll m anage the land  assets o f  the

tru s t in  a f id u c ia ry  m a n n e r to fu l f i l l  the purposes o f  the tru s t"



8-LS0728NK.1 ^ 
Dierdorff 

3/29/93

O FFER ED  IN  T H E  H O U SE

T O : C SH B 201 (RES) (8-LS0728VK)

Page 3, line  4:

Delete "s ta te  la n d "

Insert " t ru s t  land  o r  m in e ra ls "

Page 3, line  8, a fte r " la n d ":

Insert "o r  m in e ra ls "

Page 3, line  11, a fter " la n d ":

Insert "o r  m in e ra ls "

Page 3, line  18, after "Resources":

Insert ","

Page 7, line  1:

Delete "(a )(1 )"

Insen "(a )"

Page 7, line  2:

Delete "(a )(1 )"

Insert "(a )"

Page 9, line  20:

Delete " AS 38.05.809"

Insert "A S  38.05.802 - 38.05.809"

A M E N D M E N T



D I V I S I O N  O F  L E G A L  S E R V I C E S

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA

(907) -165-31167 or -165-2450 
FAX (907) 465-2029 
M ail Stop 3101

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M M a rch  18, 1993

S U B JE C T: A m endm en ts  E.5 and E .6 to  House B ill 201 (W o rk  O rd e r N o. 
8-LS0728\E .5 and E .6)

T O : R epresenta tive  B ill W illiam s, C ha ir 
House Resources C om m ittee  
A T T N : M a ry  M cD o w e ll

F R O M : Jack C henow eth  ( jV - ’1- 
Leg is la tive  Counsel

A m e nd m e n t E .5:

Per suggestion, I had tw o discussions yesterday w ith  R ic k  Johansen, a tto rn e y  fo r  
U s ib e lli M ines, and have re d ra fte d  yesterday’s am endm ent E .4  to  respond  to  po in ts  
covered in  tha t discussion.

U n d e r the changes proposed in  H ouse B ill 201 as it  is be fo re  you, the re  w o u ld  be 
tw o  a lte rna tives ava ilab le  fo r  m anaging land. T he  D e p a rtm e n t o f  N a tu ra l Resources 
w ou ld , under A S  37.14.009(a)(4), manage the tru s t’s land assets. A lte rn a tiv e ly , und e r 
th a t same paragraph, the A laska  M e n ta l H e a lth  T ru s t A u th o r ity  w o u ld  have the  
o p tio n  o f  m ak ing  "o th e r arrangem ents" fo r m anagem ent o f  tru s t lands.

T h e  m echanism  tha t am endm ent E.5 w ou ld  p u t in to  place is a th ird  land  m anage­
m en t a lte rna tive , spec ifica lly  app licab le  to  land tha t is added back to  the  re c o n s titu t­
ed tru s t corpus and tha t is subject to  one o f  the in terests in  land  spelled  o u t by law. 
T h a t m anagem ent a rrangem ent is spelled o u t in  the p roposed A S  38.05.802. T h a t 
land, subject to  th ird  p a rty  in terests, w ou ld , so long  as the in terests are o pe ra tive , be 
m anaged by the  d ep a rtm e n t as genera l g rant land, no t subject to  the tru s t p rov is ions.

I th in k  the am endm en t d ra fted , E.5, is responsive to  a ll the po in ts  o f  yes te rday ’s 
discussion. I  to ld  R ic k  Johansen tha t you w ou ld  fax a copy to  h im  fo r  .ev iew .

A m e nd m e n t E.6:

T h e  b ill, H ouse  B ill 201, substitu tes a m anda tory  d u ty - th e  D e p a rtm e n t o f  N a tu ra l 
Resources "sha ll . . . manage the land assets o f  the tru s t"—fo r  the  d isc re tion a ry



R epresen ta tive  B il l W illiam s  
M a rch  18, 1993 
Page 2

a u th o r ity  set o u t in  ch. 66, S L A  1991-"m ay c o n t r a c t . . .  to manage the land assets 
o f  the trus t." In  the m idd le  o f  m y conversation  w ith  M r . Johansen, I  rea lized  tha t, 
by m ak ing  tha t substitu tion , we neglected to  m ake tw o very s ign ifican t re la ted  
changes.

Those changes are p icked up by am endm ent E.6.

A s H ouse B ill 201 is d ra fted , there  is a co n flic t between p roposed  A S  37.14.- 
0 0 9 (a ) ( l) - " [ t ]h e  trus t a u th o r ity  shall manage the assets o f  the tru s t . . . " -a n d  
A S  37.14.009(a)(4)--"the  D e p a rtm e n t s h a l l . . . manage the land assets o f  the trus t." 
T he  firs t p a rt o f  am endm en t E .6 recognizes the d iv is ion  o f  respons ib ilities  between 
the two.

A s H ouse B ill 201 is d ra fted , the re  is no m anagem ent standard stated fo r  the 
d e p a rtm e n t’s m anagem ent o f  the trus t land, and arguably the d e p a rtm e n t m ay 
conclude tha t it  m ay manage as it  pleases. T he  in ten t, as I understand, is tha t the 
d e p a rtm e n t shall manage to  the same standard  as the trust au th o rity , th a t is, "in  a 
fid u c ia ry  m anne r to  fu l f i l l  the purposes o f  the  trus t." Consistent w ith  the  in te n t o f  the 
change in  A S  37.14.009 as I  understand it, the second p a rt o f  am endm en t E .6  
e xp lic itly  sets o u t tha t standard.

A m e n d m e n t E .6 is no t dependent on ado p tion  o f  am endm ent E.5. I t  cleans up the  
b ill as c u rre n tly  d ra fte d  and shou ld  be considered by the  com m ittee  even i f  E .5 is n o t 
adopted .

JB C :p l
93-210.p lm

E nclosure



"Prepeered b<•/ l̂ rclc Joka.hn^'n 

c-f Pe\-kms-Cot'e.

EXPLANATION OF AM ENDM ENT E.5 
TO HOUSE BILL 201

Prepared for House Resources Committee Hear lug 
March 19, 1993

The Basic Structure of Chapter 66, SLA 1591

E s t a b l i s h e s  t h e  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  C e n t  a i n s  
significant ’'program" provisions. Generally reconstitutes the 
land trust with non-1 egiaiati vai y designated OMHTLs which have 
not been conveyad by the state (including 0MKTL3 that are 
subject to third-party interests, such as leases). Usas "sub­
stitute land" to compensate the trust for the conveyed and 
legislatively designated OMHTLs not returned to the trust.

The "substitute lands" are the fuel for the fire. The 
public interest intervenors (PII3) have challenged Chapter 65 
in court, primarily because of issues involving the substitute 
lands. The oil company intervenors (Unocal and Marathon) have 
challenged Chapter 66 in court because they have leases on 
proposed substitute lands (PSLs). Tha attorneys for the 3tate 
and the mental health benaficiaries have disagreements over 
tha appropriateness of the plaintiff's PSLs and the nature and 
quantity of substitute land required to compensate the trust. 
Developmental interests are adversely affected by the land 
"frse2e" imposed on PSLs (in addition to the land "free2e" 
continuing to affect OMHTLs and "hypothecated lands").

Chapter 66 contains a "stepdown" funding provision 
requiring that a percentage of the unrestricted revenue of the 
state be allocated to the mental health trust income account 
in each fiscal year beginning with FYE 1992 and ending in FY2 
2003.

The Baaia structure of S3 67 and HB 201

Retains the Mental Health Trust Authority. Retains the 
significant "program" provisions. Retains reconstitution of 
the land trust with ncn-legislatively designated OMHTLs which 
have not been conveyed by the state (including OMHTLs that are 
subject to third-party interests, such as leases).

But, under SB 67 and H3 201, the "fuel for the fire" 
(substitute lands) is removed from the settlement. In its 
place, the trust receives monetary compensation for the OMHTL 
that is not being returned to the trust. Under KB 201, that
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compensation ia 3% of the ’’unrestricted general fund revenue 
cf the state" during each fiscal year (under SB 67, the number 
is 6%) . Because the money is intended to compensate the trust 
for tha land that cannot be returned, thsra is no cut-off date 
for the payment. The "stepdcwn" funding provision in Chapter 
66 is eliminated.

i

To secure the annual payment to the trust, legislatively 
designated OMHTLs are pledged as collateral for the 3tate:s 
obligation to allocate the required amount to the mental 
health trust income account each yaar.

The reconstituted land trust will consist basically of 
the same OMHTLs that would have bear, returned tc the trust 
under Chapter 66. Two differences are; (1) OMHTLs subject to 
mining claims will be returned to the trust (under Chapter 55, 
the plaintiffs had the option to accept or rej set these 
lands) ; and (2) OMKTL contained in tha Haines State Forest 
Resource Management Area and the Tanana Valley State Forest 
will not be returned to the trust.

Summary of Changes Hade by Amandiaant S.3 to H3 201

l. two Categories of Trust Land for Management
Purposes.

The proposed amendments essentially break the OMHTLs 
being returned to the trust into two categories of land for 
managams p t  p u rp o se s .

1*1 "saofclon 9"_ Land. The first category, which could 
be called "Section 9" land (because management of these lands 
is governed by Section 9 of AS 37.14) consists of OMHTLs that 
are n g t currently covered by any third-party interests (such 
as a lease, contract, mining claim) or appropriated uses (such 
as rights-of-way) and are truly owned by the state as "vacant" 
undeveloped lands. These>Section 5 lands would be managed 
under AS 37.14.009 according to whatever land management 
standards are ultimately adopted to manage trust land under a 
fiduciary standard that fulfills the purposes of the trust.
HB 201 requires the Trust Authority to contract with DNR to 
manage these Section 9 lands unless the Trust Authority 
determines that this is not in the best interest of the trust 
beneficiaries. If DNR manages the Section 9 lands under 
contract with the Trust Authority, DNR must do so under 
AS 37.14.009 (which requires that the assets be managed in a 
fiduciary manner to fulfill the purposes of the trust).

1.2 HBaatlon_ 8-92" Land. Under the proposed amendments, 
the second category of land, which can be referred to as "Sec­
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tion e02,, land (because management of these lanc3 is governed 
by new Section 302 of AS 38.05), consists of CMKTLs that are 
currently subject to a third-party interest (such as a lease, 
contract, or mining claim) or an appropriated use (such as a 
right-of-way). These Section 802 lands are returned to the 
trust, but the proposed amendments require that they be 
managed by DNR under AS 38•05 >802. Section 802 makes it clear 
that the trust takes these lands subject to the third-party or 
appropriated interest. In addition, Section 802 requires DNR 
to manage these lands as general grant land under DNR’s normal 
land management procedures. The Trust Authority dees not have 
management authority ever Section SO2 lands and they are not 
managed by DNR pursuant to any contract with, the Trust 
Authority. Because these lands are subject to existing inter­
ests, the Trust Authority is simply "divasted” cf any land 
management function and it is "business as usual1' for DN'R and 
all third-party interest holders. The only exception is that 
all income and proceeds from the management cf these 
Section 302 lands are required to be deposited by DNR in the 
mental health trust income account. In addition, the third- 
party interest holder, tha Trust Authority, and DNR can enter 
into a three-party agreement to waive Section 802 status and 
to have the land managed under Section 9 of AS 37.14. This 
allows a third-party interest holder to "opt in" to the Trust 
Authority land management system once the Trust Authority has 
established a stable land management program and a successful 
track record. Finally, when a particular parcel of 
Section 802 land is no longer subject to any protected third- 
party intsrest or appropriated use, management of the land 
"reverts" to tha Trust Authority so that the land becomes 
Section 9 land.

2. Public Intarssfc Safeguards.

As under Chapter 65, Section 9 trust land can be managed 
by the Trust Authority (or by DNR as the Trust Authority's 
contractor) without compliance with AS 38.04 or AS 38.05.
But the proposed amendments contain a requirement designed to 
require "multiple purpose use" of Section 9 trust land 
whenever possible, consistent with the Trust Authority's 
fiduciary obligations. In addition, the proposed amendment 
requires public notice of any disposals of Section 9 trust 
land, a 30-day comment period, and a final public notice of 
any Section 9 trust land disposals. Section 802 trust land is 
managed like general grant land and therefore remains subject 
to AS 38.04 and AS 38,05.

3* Definition of nnraatrlotad general Tund Revenue.

The proposed amendments also contain a definition of 
"unrestricted general fund revenue of the state." The dafi-
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nition ties the meaning of this phrase to the manner in which 
money is categorized under the statewide accounting system 
as of tha effective data at tha Bill. The purpose of this 
provision is to remove the possibility that future restric­
tions imposed by the legislature on general fund revenues will 
have a negative impact on the dollar amount used for calculat­
ing the percentage allocated to the trust. No limitation is 
placed on the legislature's ability to impose future restric­
tions, but for purposes of calculating the amount to be paid 
to the trust, any such future restrictions would be 
disregarded.

i  . H ip g f r l l a a a o u s  ~ t o 1,7In  ? sp.s ,

Tha proposed amendments contain several new definitions 
which are designed to clarify ambiguities in Chapter 66 (such 
as tha meaning of "conveyed or encumbered" GMHTL than is not 
being returned to tha trust). The proposed amendments also 
clarify that those lands not being returned to the trust are 
permanently released from any claim cf the trust. A3 under 
Chapter 66, the proposed amendments also require an actual 
conveyance of title to reconstituted trust land from DNR to 
the Trust Authority.

F u rth e r D iscuss ion o f S p a c if io  Amendments 

Rags i ,  L ine lo t

This amendment to AS 37.14.009(a) contains the cross- 
reference to AS 38.05.802 which overrides AS 37.14.009 
and divests the Trust Authority of land management power 
over reconstituted trust lands that are subject to third- 
party interests or appropriated uses.

Page 2, following Lins at

This amendment to AS 37.14.009(b) contains tha public 
interest safeguards that are applicable to the manage­
ment of Section 9 trust lands in lieu of AS 38.04 and 
AS 38.05. The amendment requires land management deci­
sions affecting Section 9 trust lands to comply with the 
state constitution and the principles of multiple purposs 
use consistent with the public interest. However, the 
amendment also recognizes that the trust principles 
established in AS 37,14.007 (as they exist in Chapter 66) 
must take priority if they conflict with multiple purpose 
use. The remaining language in the proposed amendments 
provides a 30-day public comment period to precede final 
Section 3 trust land disposal decisions, in order to 
insure that trust beneficiaries, trust land developers, 
people who use trust lands for other purposes, and other
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members of tha public have an opportunity to have their 
views considered by the Trust Authority. This proposed 
amendment also requires public notice of final decisions 
to dispose of Section 9 trust lands.

Page 2, Lin© 2 1 r

This amendment to AS 37.14.036(c) is the definition of 
"'unrestricted general fund revenue of the stata."

Page 3, Line 12:

This amendment to AS 33.03.500 contains tha definition cf 
"conveyed or encumbered" land that is not being returned 
to the trust.

Paga 3, Line 14:

Thi3 amendment to AS 33.05.800 simplifies the language 
because Section 30S now contains a definition of "lease" 
(which includes an oil or gas lease, coal lease, or other 
lease).

Paga 3 , Line 16i

This amendment to AS 38.05.800 makes Section 800 consis­
tent with Section 802 by specifying those third-party 
interests that trigger the return of that particular land 
to the trust.

Page 3/ Lin© 19:

This amendment to AS 38.05.800 makes Section 800 consis­
tent with Section 802 by specifying those third-party 
interests that trigger the return of that particular land 

• to the trust.

Page 3 , following Line 24:

This amendment is the new Section 802 which is the heart 
of the proposed amendments. Subsections (a) and (b; 
clarify that any land being returned to the trust remains 
subject ia the terms, conditions, and provisions of all 
third-party rights (such as leases, contracts, mining 
claims, and permits) and appropriated uses (such as 
rights-of-way). Unlike third-party interests such as 
leases, there is no legal document to reflect the terms 
of mining claims or leasehold locations and DNR normally 
makes no "validity" determination. The holders of min­
ing claims and leasehold locations would therefore be
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subject to the status quo —  they would face whatever 
challenges they might face from tha trust that they could 
face from DNR. The trust simply takes subject to the 
claimant’s rights, if any. Subparagraph (c) is the 
mandatory provision requiring DNR to manage all trust 
land that Is subject to any third-party interest or 
appropriatsd use. To eliminate tha threat of litigation 
by third parties against tha trust and the stata ever 
private contract right3, this section requires DNR to 
manage these Section 802 land3 as general grant land for 
as long as the third-party interests remain in affect. 
Subsection (d) is the "reverter" provision Which converts 
Section SG2 land to Section S land when tha third-party 
interests have expired, Subsection (a; is the provision 
allowing a third party to "opt in" to Section S ones the 
Tru3t Authority has established its land management pro­
gram and a track record.

The definition of "land" contained in new Section 809 is 
intended to clarify that if either the surface estate cr 
mineral estate is "conveyed cr encumbered” then neither 
estate is returned to the reconstituted trust. In 
addition, if any third-party interest or appropriated use 
has been carved out of either the surface or mineral 
estate, then DNR must manage the entire estate like 
general grant land for as long as the third-party 
interest or appropriated use remains in effect, This is 
necessary to avoid "split estate" problems that,arise 
when different persons control the surface and mineral 
estates.

The definitions of "lease" and "right-of-way" are in­
tended to simplify the language of both Section 300 and 
Section 802 which contain these terms. "Authority" and 
"trust" are also defined to simplify the language in • 
Section 802 which contains these terms.

Page 3, following Line 30:

New Section 12 is the provision that explicitly releases 
and removes from the trust all OMHTL not being returned 
to the trust.

New proposed Section 13 is the prevision which explicitly 
requires DNR to convey title to the reconstituted trust 
land to the Trust Authority. The provision also 
clarifies that both the surface estate and the mineral 
estate are to be conveyed to the trust. The same public 
notice process (a 30-day public comment period) which was 
contemplated for conveyances of land under Chapter 66
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from DNR to the Trust Authority is retained in 
Section 13.
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ANALYSIS OF PROPOSED AGREEMENT 
by

P h i l i p  V o l l a n d

The review draft of the proposed settlement agreement 
further establishes that Chapter 66 is unworkable. This 
proposed agreement:

* fails to address the current m a j o r  l e g a l  
c h a l l e n g e s  t o  C h a p t e r  6 6 .  T h e s e  include t h e  
l e g a l i t y  o f  t h e  L e g i s l a t u r e ' s  h y p o t h e c a t i o n  
( a p p r o p r i a t i o n )  o f  t h e  s e c u r i t y  l a n d ,  t h e  
a p p l i c a b i l i t y  o f  S e c t i o n  6i of the Statehood 
Act a n d  other e s s e n t i a l  t e r m s  o f  t h e  a g r e e m e n t .

* p l a c e s  severe restrictions on d e v e l o p m e n t  o f  
s o m e  o f  A l a s k a ' s  most p r o m i s i n g  5  m i l l i o n  a c r e s  
o f  l a n d  d u r i n g  t h e  y e a r s  o f  l i t i g a t i o n  
r e s u l t i n g  f r o m  C h a p t e r  6 6 .

* m i s l e a d s  i n n o c e n t  third p a r t i e s  i n t o  
b e l i e v i n g  t h a t  t h e  c l o u d  o n  t h e i r  t i t l e s  w i l l  
s o o n  b e  r e m o v e d .

* o b l i g a t e s  t h e  l e g i s l a t u r e  t o  p a y  m i l l i o n s  o f  
d o l l a r s  t o  DNR and t h e  a t t o r n e y s  e a c h  y e a r  to 
i m p l e m e n t  a s e t t l e m e n t  t h a t  m a y  n e v e r  b e  
a p p r o v e d .

Key provisions which demonstrate these problems are:

ONGOING AND INCREASING LITIGATION:

C h a p t e r  6 6  m u s t  b e  r e v i e w e d  a n d  u p h e l d  b y  t h e  S u p e r i o r  
C o u r t ,  t h e  A l a s k a  Supreme Court, and the U.S. S u p r e m e  C o u r t .  
O n l y  t h e n  can C h a p t e r  6 6  b e  p r e s e n t e d  t o  t h e  c o u r t  f o r  
a p p r o v a l  a n d  i m p l e m e n t a t i o n .

* The State and the Plaintiffs realize that the U.S. Supreme 
Court may ultimately decide that the proposed land exchange 
violates Section 6i of the Statehood Act. If that happens 
the parties have agreed that they will have 60 days to find 
a solution or they will terminate the agreement and resume 
the original litigation, (pp. 29*30) Despite nearly a year 
of work, this same lack of an adequate response is applied 
to the problems associated with the hypothecation (p. 32).

* Other essential terms of the agreement such as the law 
applicable to reconstitution (pp. 27-28), the management of 
Trust Lands (p. 39), the management of hypothecated lands 
(p. 46), and the release of hypothecated lands (p. 29) are 
subject to legal challenges. If any of these challenges are 
successful, the settlement may be voided.



L A N D  U S E  R E S T R I C T I O N S ;

During the upcoming years of l i t i g a t i o n ,  t h e  f o l l o w i n g  l a n d  
u s e  r e s t r i c t i o n s  m u s t  a p p l y :

Original Trust Lands (one million acres) The injunction and 
the Lis Pendens will remain (pp. 56-57). This land will 
also be totally closed to mineral entry (p. 45).

Hypothecated Lands (four million acres) These lands will 
not be released until substitute land is conveyed to the 
Trust (pp. 28-29), a process that must await approval of the 
agreement, identification of the land, selection of the 
land, resolution of disputes over the value of the land, and 
the actual survey and conveyance of the land. Meanwhile, no 
mineral entry or other actions which devalue the land are 
allowed (p. 46).

P r o p o s e d  S u b s t i t u t e  Land  ( a d d i t i o n a l  a c r e s  c h o s e n  f rom  any  
s t a t e  l a n d )  T h e s e  l a n d s  a r e  a l s o  c l o s e d  t o  e n t r y  o r  
d i s p o s a l  (p .  47).

Third Party Lands (thousands of individuals) The proposed 
agreement suggests that the hardships which will be suffered 
by innocent third parties because of the years of ongoing 
litigation will be cured by a temporary release of the Lis 
Pendens and modification of the injunction (p. 34). In 
fact, the Plaintiffs have retained the right to reassert 
claims to such lands if and when the proposed settlement 
fails (p. 35). The third parties gain no benefit or 
security from such a transparent and illusory arrangement.

IMPLEMENTATION COSTS;

As of the signing of the proposed agreement, the Legislature 
is obligated to appropriate sufficient funds for the 
plaintiffs to carry out the reconstitution process (p. 42). 
The plaintiffs are entitled to court orders necessary to 
carry out this requirement (p. 43). This obligation extends 
to DNR as well (p. 42). This obligation begins immediately 
and continues until the end of the litigation over Chapter 
66 whether or not the proposed settlement is ever approved 
(p. 44). The proposed amount for FY 93 is over $6 million.

CONCLUSION

The defects in Chapter 66 have not been cured. Some have 
been made worse and new ones created. However, the Governor 
made a bold and good faith attempt last year to settle this 
issue. That effort has led directly to a viable alternative 
settlement proposal that would cure the problems with 
Chapter 66 and could be implemented within months.
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

VERN T. WEISS, father and next 
friend of CARL WEISS, a minor 
child, and EARL HILLIKER, on 
behalf of themselves and all 
others similarly situated; the 
ALASKA MENTAL HEALTH ASSOCIATION, 
MARY C. NANUWAK and JOHN MARTIN, 
on behalf of themselves and all 
others similarly situated;
ANITA BOSEL, FRANCES DOULIN,
SHARON GOODWIN, AND GABRIEL 
MAYOC; and H.L., M.K. and ALASKA 
ADDICTION REHABILITATION SERVICES,

Plaintiffs,

vs.

STATE OF ALASKA,

Defendant.

Case No. 4FA-82-2208 CIVIL

SETTLEMENT AGREEMENT

COME NOW the undersigned parties, by and through their 

respective counsel, to stipulate and agree as follows:

RECITALS

WHEREAS, the Plaintiffs and the State have been engaged in 

litigation since 1982 over numerous disputes relating to the 

requirements of the Alaska Mental Health Enabling Act of 1956, 

P.L. 84-830, 70 Stat. 709 (1956); and

WHEREAS, in an effort to resolve these disputes without 

further litigation, the undersigned parties have negotiated a 

proposed settlement, the basic terms of which were enacted in 

Chapter 66, Session Laws of Alaska 1991; and

WHEREAS, Section 58 of Chapter 66 provides:
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This Act takes effect upon entry of a final order 
dismissing Weiss v. State of Alaska, 4FA-82-2208 Civil, 
and the expiration of any time for appeal. The superi­
or court shall advise the lieutenant governor and the 
revisor of statutes when the final settlement and order 
of Weiss v. State of Alaska has been approved;

and \

WHEREAS, the undersigned parties seek judicial approval of 

the terms and conditions of the settlement and if the settlement 

is approved, seek dismissal of this action;

NOW THEREFORE, IT IS AGREED:

ARTICLE I.
DEFINITIONS.

The following words and phrases shall have the following meanings

(a) "Beneficiaries" means the beneficiaries of the trust 

created by Section 202 of the Enabling Act and comprise the 

members of the class represented by the Plaintiffs in this liti­

gation.

(b) "Chapter 66“ means Chapter 66, Session Laws of Alaska 

1991, attached as Exhibit A.

(c) "Collateral of Last Resort" means State land described in 

Attachment 1 to "Lands Hypothecated to the Mental Health Trust,

May 1991," referred to in Section 56(a) of Chapter 66, and more 

particularly described in pages _________ of Exhibit B hereto.

(d) "Commissioner" means the Commissioner of the Department 

of Natural Resources, State of Alaska.

(e) "Enabling Act" means the Alaska Mental Health Enabling 

Act of 1956, P.L. 84-830, 70 Stat. 709 (1956).

(f) "Encumbered Original Trust Land" means land granted under
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the Enabling Act and that is subject to a lease, permit, oil and 

gas lease, mining claim or mining lease, coal lease, easement or 

right-of-way, timber sale, material sale contract, land sale con­

tract, interagency land management assignment, or some other encum­

brance of a similar nature not contained in the grant from the 

federal government.

(g\ "Hazardous Substance" has the same meaning as that term 

is defined in AS 46.03.826(5), as now enacted or hereafter amend­

ed, including any successor statutes to AS 46.03.826(5).

(h) "Hypothecated Lands" means the lands listed in "Lands 

Hypothecated to the Mental Health Trust, May 1991" referred to in 

Section 56(a) of Chapter 66, and more particularly described in 

the attached Exhibit B, that have not been released pursuant co 

Section 56(c) of Chapter 66 and Article III, Section 21, of this 

Settlement Agreement.

(i) "Legislatively Designated Areas" has the same meaning 

as that set out in Section 55(b) of Chapter 66.

(j) "Non-Reconstituted Trust Land" means Original Trust 

Land, or an interest therein, that will not be conveyed to the 

Trust under Section 54(1) —  (6) of Chapter 66 and for which an 

exchange has been or will be completed under Section 54(7) of 

Chapter 66.

(k) "Original Trust Land" means land granted under the 

Enabling Act.

(1) "Plaintiffs" means VERN T. WEISS, father and next 

friend of CARL WEISS, minor child, and EARL HILLIKER, on behalf 

of themselves and all others similarly situated; the ALASKA
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MENTAL HEALTH ASSOCIATION, MARY C. NANUWAK and JOHN MARTIN, on 

behalf of themselves and all others similarly situated, ANITA 

BOSEL, FRANCES DOULIN, SHARON GOODWIN, and GABRIEL MAYOC; H.L., 

M.K. and ALASKA ADDICTION REHABILITATION SERVICES; and such other 

parties as may be formally substituted for or added to the fore­

going.

(m) "Proposed Substitute Land" means land that is proposed 

by either the State or the Plaintiffs for conveyance to the Trust 

under Sections 54(7) and 55 of Chapter 66 and this Settlement 

Agreement.

(n) "Reconstituted Trust Land" or "Trust Land" means land 

that has been conveyed to the Trust Authority under Sections 54 

—  56 of Chapter 66 and Article III, Section 15, of this Settle­

ment Agreement, including Original Trust Land, Substitute Land, 

or some other real property, and includes improvements or inter­

ests therein owned by the Trust.

(o) "Substitute Land" means land other than Original Trust 

Land that will be conveyed to the Trust Authority under Sections 

54(7) and 55 of Chapter 66 and this Settlement Agreement in 

exchange for Non-Reconstituted Trust Land, and includes improve­

ments or interests therein owned by the State.

(p) "Trust" means the trust created by Section 202 of the 

Enabling Act, as reconstituted under Chapter 66 and this Settle­

ment Agreement.

(q) "Trust Authority" means the Alaska Mental Health Trust 

Authority established under Section 26 of Chapter 66 or any 

successor entity or oerson that may subsequently be assigned one
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or more of the responsibilities of the Trust Authority imposed by 

Chapter 66 and this Settlement Agreement.

(r) "Trust Corpus" means the principal of the Trust, in­

cluding both real and personal property and cash assets properly 

allocated to the Trust Corpus from Trust Receipts.

(s) "Trust Funds" means all cash assets of the Trust, 

including cash that is part of the Trust Corpus and cash that is 

Trust Income. .

(t) "Trust Income" means Trust Receipts that are not prop­

erly allocated to the Trust Corpus.

(u) "Trust Property" means Trust Land, Trust Funds, includ­

ing Trust Receipts, Trust Income, and Trust Corpus, and all other 

assets owned by the Trust.

(v) "Trust Receipts" means cash or other liquid assets re­

ceived from the sale, management, or investment of the Trust's 

assets.

ARTICLE II.
INCORPORATION OF CHAPTER 66.

The provisions of Chapter 66 are incorporated herein. The 

parties agree that the provisions of Chapter 66 meet the trust 

responsibilities and obligations imposed on the State under the 

Enabling Act. This Settlement Agreement is intended to clarify 

the manner in which the State and the Plaintiffs are to discharge 

their responsibilities and obligations set out in Chapter 66 and 

to provide certain remedies for any breach thereof.

ARTICLE III.
TRUST RECONSTITUTION.

The Trust will be reconstituted in accordance with the provi-
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sions of Sections 54 —  57 of Chapter 66 and this Settlement Agree­

ment. In doing so, the undersigned parties agree as follows:

1. Information Sharing. (a) Each party will provide the 

other access to all non-confidential files, a copier, and paper 

as required.

(b) The parties will jointly develop a shared computer- 

based information system. Information shall be developed by each 

party in a format allowing exchange and retrieval of the informa­

tion by each party through the shared computer-based information 

system.

(c) Except for confidential analyses and confidential 

information developed in the course of or in anticipation of 

other litigation, the State and the Plaintiffs shall provide the 

other party computer-based data in its possession or control 

concerning parcels of Original Trust Lands, Hypothecated Lands, 

and other State land, including but not limited to revenue pro­

jections and valuations.

(d) Neither party will charge tha other for new information 

developed by that party or for existing computer-based data 

retrieved or formatted in the course of implementing Chapter 66.

(e) The following information shall be developed by the

State, unless the parties agree the Plaintiffs shall develop the

information, and provided to the other party:

Original Trust Lands: Information regarding (1) feder­
al selections, approvals, and patents; (2) the status 
of title; and (3) encumbrances or conveyances plus, for 
Non-Reconstituted Trust Land and Encumbered Original 
Trust Land subject to Section 54(4) of Chapter 66 or 
election by the Plaintiffs under Section 54(6) of 
Chapter 66 and Article III, Section 8 of this Settle-
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ment Agreement, (4) value, if already existing; (5) 
revenue history; (6) revenue projections, if already 
existing; (7) physical characteristics; (8) natural 
resource features; (9) current use to the extent exist­
ing files contain such information; (10) past use to 
the extent existing files contain such information; and
(11) allowable uses;

Hypothecated Lands: Information regarding (1) federal
selections, approvals, and patents; (2) the status of 
title; and (3) encumbrances or conveyances;

Potential Substitute Land: Information regarding (1)
federal selections, approvals, and patents; (2) encum­
brances or conveyances; (3) value, if already existing;
(4) revenue history; (5) revenue projections, if al­
ready existing; (6) physical characteristics; (7) 
natural resource features; (8) current use to the 
extent existing files contain such information; (9) 
past use to the extent existing files contain such 
information; and (10) allowable use.

(f) Computer-based data, other than as described above, 

that either party has will be provided to the other party, upon 

request, in a timely manner subject to payment by the other party 

of the reasonable job costs associated with the request.

(g) Any dispute under this Section, including (i) whether 

the utility of the information justifies the expense to develop 

it, and (ii) whether sufficient information has been developed 

and provided to the other party, shall be resolved by the court 

under Section 57 of Chapter 66.

2. Confidential Information. Except for confidential 

information developed in the course of or in anticipation of 

other litigation, the information described in Article III, 

Section 1, to be provided by the parties includes confidential 

information (but not analyses), but its confidential nature shall 

be so stated by the State or Plaintiffs and may only be disclosed 

to counsel for the State or Plaintiffs, their employees, or
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consultants, or any combination thereof, or to the court in the 

event that a dispute is referred to the court pursuant to Section 

57 of Chapter 66. To the extent a third party may have a legally 

protectable interest in keeping the information confj.dential, the 

third party shall be informed sufficiently in advance of the 

possibility of disclosure for the third party to seek to have the 

disclosure enjoined. The State or Plaintiffs shall advise each 

other if any confidential information is not to be disclosed 

under this section and the nature of such data. Counsel for 

Plaintiffs and their employees and consultants to whom confiden­

tial information is disclosed may not further disclose the confi­

dential information (except to the court in the event that a 

dispute is referred to the court pursuant to Section 57 of Chap­

ter 66 and this Settlement Agreement).

3. Termination of At-Will Interests. Except for rights 

granted to the State, the State, after consultation with the 

Plaintiffs and upon their request, shall terminate those third 

party authorizations or interests in Original Trust Land to be 

conveyed to the Trust Authority that are, by the terms of the 

document granting the authorization or interest, terminable at 

will. If Plaintiffs do not request termination, compensation to 

the Trust will not be required.

4. Reducing Amount of Original Trust Land Used bv State 

Agencies. Original Trust Land or interests therein used by any 

State agency (Agency) under a lease, permit, interagency land 

management agreement, interagency land management transfer, 

management agreement, management right, or other use granted to
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the State and not located within a Legislatively Designated Area 

(except the Tanana Valley State Forest and the Haines State 

Forest Resource Management Area), is subject to a determination 

under this Section. Pursuant to this Section, the Commissioner 

shall determine the smallest practicable tract of land reasonably 

necessary to support the Agency's use and shall convey the re­

mainder of the parcel to the Trust Authority,

(a) The parcel retained by the Agency may include improved 

lands and a buffer zone surrounding improved lands as is reasona­

bly necessary for purposes such as safety measures, maintenance, 

security, erosion control, noise protection and drainage. Par­

esis containing gravel or other building materials used in direct 

connection with the State's purpose in using the parcel and not 

used simply as a source of revenue or services may also be re­

tained by the agency. The extent of the areas retained as a 

source of materials will be the area disturbed but not depleted 

as of July 1, 1991.

(b) Unless the Plaintiffs elect to have the land conveyed 

to the Trust Authority subject to the rights of the Agency under 

Section 54(6) of Chapter 66 and Article III, Sections 8 and 15, 

of this Settlement Agreement, the State shall retain full title 

to the smallest practicable tract as determined hereunder for the 

Agency, provided, however, if the parcel is used primarily for 

access, a telecommunications site, electronic, light or visibili­

ty clear zones, rights-of-way, or similar uses, an easement may 

be reserved in lieu of full title if the Commissioner determines 

that an easement affords sufficient protection, is customary for
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the particular use, and would further the objectives of Chapter 

66.

(c) If the Commissioner does not have sufficient informa­

tion to make a determination under this Section, the Commissioner 

shall issue written notice to any State agency that the Commis­

sioner has reason to believe may be subject to this Section. The 

written notice shall provide that the information requested be 

furnished to the Commissioner and the Plaintiffs by the Agency 

within 45 days from the receipt of the notice. At a minimum, the 

information provided by the Agency shall include:

(i) the function and scope of the Agency's use of the 

parcel;

(ii) a legal description of the lands in actual use;

(iii) a list of structures or other alterations to the

character of the land and their function, their loca­

tion on the tract, and date of construction;

(iv) a description of the use and function of any unaltered 

land;

(v) a list of any rights, interests, or permitted uses 

that the Agency has granted to others or that have 

been granted to the Agency by others, along with dates 

of issuance and expiration and copies of any relevant 

documents. The Department of Natural Resources shall 

assist the Agency in determining any rights, inter­

ests, or permitted uses that the Department of Natural 

Resources has granted to others for the parcel being 

used by the Agency; and
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(vi) if available, site plans, drawings, and annotated

aerial photographs delineating the boundaries of the 

Agency's facilities and locations of areas used.

(d) The Commissioner shall request comments from the Plain­

tiffs relating to the determination of the smallest practicable 

tract. The Plaintiffs shall have 30 days to comment commencing 

from their date of receipt of the Agency's submission.

(e) The .Agency has the burden of proof under this Section. 

The smallest practicable tract determination by the Commissioner 

shall be based on the information in the case file. The results 

of the determination shall be incorporated into an appropriate 

decisional document. The decision of the Commissioner shall be 

final and not reviewable by the court under Sections 55(h) and 57 

of Chapter 66.

5. Conveyances of Unencumbered Land or Land Subject Only to 

Qualified Encumbrances. When the State and the Plaintiffs agree, 

or the court resolves a dispute pursuant to Section 57 of Chapter 

66, that Original Trust Land is properly categorized as being 

included in Sections 54(1) —  (5) of Chapter 66, such land shall 

be conveyed to the Trust Authority pursuant to Article III, Sec­

tion 15, below.

6. Non-Reconstituted Trust Land Parcels. When the State 

and the Plaintiffs agree, or the court resolves a dispute pursu­

ant to Section 57 of Chapter 66, that Original Trust Land is 

properly characterized as:

(i) land in Legislatively Designated Areas, except for the 

Tanana Valley State Forest and the Haines State Forest
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(ii) land in which title has been conveyed out of State 

ownership;

(iii) land selected by a municipality under AS 29.65 or under 

former AS 29.18.190 —  29.18.200 and which selection 

has been approved by the director of the division of 

lands, Department of Natural Resources on or before the 

effective date of Chapter 66 (which approvals were 

enjoined by a preliminary injunction entered on July 9, 

1990, and no further approvals may be made without a 

modification of the preliminary injunction) and has not 

been mutually agreed by the parties to be returned to 

the State by a municipality for return to the Trust;

(iv) land subject to contracts of sale (including leases

which have been or may be converted to contracts of

sale);

(v) land properly entered under homesite, homestead, open 

to entry, or remote parcel entry programs prior to July 

9, 1990;

(vi) land subject to the Chena River Condemnation; or

(vii) land subject to conveyance under land exchange and

litigation settlement agreements entered into prior to 

July 9, 1950,

such land is Non-Reconstituted Trust Land and the parties shall 

proceed under Section 55 of Chapter 66 to identify Substitute 

Land to convey to the Trust under Sections 54(7) and 55 of Chap­

ter 66 and Article III of this Settlement Agreement.

R e s o u r c e  M a n a g e m e n t  Area;

REVIEW DRAFT (March 25, 1992 1:00 p.n.) REVIEU DRAFT p.12



7. Compensation for Encumbrances. (a) The Trust shall not 

be compensated for encumbrances (i) set forth in Section 54(2) of 

Chapter 66, or (ii) contained in the grant from the federal 

government, including, but not limited to, encumbrances granted 

to the State which do not appear on the conveyance document 

because of the United States Department of the Interior, Bureau 

of Land Management's (BLM's) interpretation and administration of 

the merger of -title doctrine.

(b) Except as may otherwise be mutually agreed upon, com­

pensation to the Trust for Encumbered Original Trust Lands con­

veyed to the Trust Authority, subject to encumbrances under Sec­

tion 54(4) of Chapter 66, or which the Plaintiffs elect to re­

ceive under Section 54(6) of Chapter 66 (other than the encum­

brances set forth in Section 54(2) of Chapter 66), shall be 

determined as follows:

(i) Rights-of-v/ay, except where granted for fair market 

lease rate, in which event the Trust shall receive the 

lease payments and no other compensation shall be due, 

by conveyance to the Trust of an equal acreage of 

comparable land in the same vicinity. In the event 

comparable land can not be located, land of equal value 

to the acreage subject to the right-of-way shall be 

conveyed to the Trust.

(ii) Leases, by calculating the leasehold value (the present 

value of the difference between market rent and con­

tract rent), if any, using a 10% discount rate and 

conveying Substitute Land to the Trust under Sections
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54(7) a n d  55 o f  C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  

S e t t l e m e n t  A g r e e m e n t ,  e q u a l  t o  s u c h  l e a s e h o l d  v a l u e ,

( i i i )  L and  u s e  p e r m i t s  n o t  t e r m i n a b l e  a t  w i l l ,  b y  c o n v e y i n g  
S u b s t i t u t e  L an d  t o  t h e  T r u s t  A u t h o r i t y  u n d e r  S e c t i o n s  

54(7) a n d  55 o f  C h a p t e r  66, a n d  A r t i c l e  I I I  o f  t h i s  

S e t t l e m e n t  A g r e e m e n t ,  e q u a l  t o  t h e  l e a s e h o l d  v a l u e  o f  

t h e  P e r m i t  ( t h e  p r e s e n t  v a l u e  o f  t h e  d i f f e r e n c e  b e tw e e n  

m a r k e t  r e n t  a n d  t h e  c o n t r a c t  r e n t ) ,  i f  a n y .  L e a s e h o l d  

v a l u e  w i l l  b e  d e t e r m i n e d  b y  u s i n g  a  d i s c o u n t  r a t e  o f  

10%, a n d  a n n u a l  r e n t a l  r a t e  o f  8% o f  t h e  f a i r  m a r k e t  

v a l u e  o f  t h e  l a n d  e s t a t e ,  f o r  t h e  l e n g t h  o f  t h e  p e r m i t .

( iv )  S u b d i v i s i o n  r o a d s  ( d e f i n e d  a s  i n t e r n a l  r o a d s  w i t h i n  a  

t r a c t  o f  O r i g i n a l  T r u s t  L a n d s  c r e a t e d  d u r i n g  t h e  s u b d i ­
v i s i o n  p r o c e s s  t o  p r o v i d e  a c c e s s  t o  l o t s  w i t h i n  t h e  

t r a c t  o f  O r i g i n a l  T r u s t  L an d ) ,  i f  l e s s  t h a n  a l l  o f  t h e  
l o t s  i n  t h e  s u b d i v i s i o n  a r e  c o n v e y e d  t o  t h e  T r u s t  b y  

c o n v e y i n g  S u b s t i t u t e  L a n d  a s  p r o v i d e d  i n  S u b s e c t i o n

( i ) .  I f  a l l  o f  t h e  l o t s  i n  s u c h  a  s u b d i v i s i o n  a r e  

c o n v e y e d  t o  t h e  T r u s t ,  no  c o m p e n s a t i o n  s h a l l  b e  d u e .

(v) M a t e r i a l  s a l e s  b y  p a y m e n t  t o  t h e  T r u s t  o f  a l l  p a y m e n t s  
d u e  u n d e r  t h e  m a t e r i a l  s a l e  b e g i n n i n g  J u l y  1, 1991.

(v i)  O t h e r  e n c u m b r a n c e s ,  b y  c o n v e y i n g  S u b s t i t u t e  L and  t o  t h e  

T r u s t  A u t h o r i t y  a s  p r o v i d e d  i n  S e c t i o n s  54(7) a n d  55 o f  

C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  S e t t l e m e n t  A g r e em e n t  

a s  p r o v i d e d  i n  s u b s e c t i o n  ( i ) ,  p r o v i d e d ,  h o w e v e r ,  t h a t  

n o t h i n g  h e r e i n  p r e v e n t s  t h e  p a r t i e s  f r o m  a g r e e i n g  t o  

o t h e r  p r o c e d u r e s  f o r  d e t e r m i n i n g  how t o  c o m p e n s a t e  t h e
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T r u s t  f o r  s u c h  o t h e r  e n c u m b r a n c e s , s i m i l a r  t o  t h o s e  
p r o c e d u r e s  p r o v i d e d  i n  ( i)  - (v) o f  t h i s  S u b s e c t i o n .

8. E n c um b e r e d  L and  E l e c t i o n . When t h e  S t a t e  a n d  t h e  P l a i n ­

t i f f s  a g r e e ,  o r  t h e  c o u r t  r e s o l v e s  a  d i s p u t e  p u r s u a n t  t o  S e c t i o n  

57 o f  C h a p t e r  65, t h a t  O r i g i n a l  T r u s t  L and  i s  p r o p e r l y  c a t e g o ­
r i z e d  a s  l a n d  s u b j e c t  t o  a c c e p t a n c e  b y  P l a i n t i f f s  u n d e r  S e c t i o n  

54(6) o f  C h a p t e r  66, a n d  a f t e r  t h e  am oun t  o f  c o m p e n s a t i o n  h a s  

b e e n  d e t e r m i n e d  p u r s u a n t  t o  A r t i c l e  I I I ,  S e c t i o n  7 o f  t h i s  S e t ­
t l e m e n t  A g r e em e n t ,  t h e  P l a i n t i f f s  s h a l l  e l e c t  e i t h e r  c o n v e y a n c e  

t o  t h e  T r u s t  u n d e r  S e c t i o n  54(6) o f  C h a p t e r  66 a n y  s u c h  Encum­

b e r e d  O r i g i n a l  T r u s t  L an d  a n d  h a v e  t h e  T r u s t  r e c e i v e  t h e  com pen ­

s a t i o n  s e t  f o r t h  i n  A r t i c l e  I I I ,  S e c t i o n  7, o r  t o  h a v e  t h e  Encum­

b e r e d  O r i g i n a l  T r u s t  L an d  n o t  c o n v e y e d  t o  t h e  T r u s t  a n d  h a v e  i t  
r e c e i v e  S u b s t i t u t e  L and  i n  e x c h a n g e  p u r s u a n t  t o  S e c t i o n  55 o f  

C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  S e t t l e m e n t  A g r e em e n t .

9. E n c um b e r e d  L and  R em a in s  S u b j e c t  t o  E n c u m b r a n c e s . Encum­

b e r e d  O r i g i n a l  T r u s t  L an d  t h a t  i s  c o n v e y e d  t o  t h e  T r u s t  u n d e r  

C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e em e n t  s h a l l  b e  c o n v e y e d  s u b ­

j e c t  t o  t h e  t e r m s  o f  a n y  v a l i d  e x i s t i n g  e n c u m b r a n c e  a n d  t h e  T r u s t  

A u t h o r i t y  s h a l l  a b i d e  b y  a n d  b e  e n t i t l e d  t o  e n f o r c e  t h e  t e r m s  o f  

s u c h  e n c u m b r a n c e ,  e x c e p t  w h e r e  t h e  T r u s t  i s  c o m p e n s a t e d  w i t h  l a n d  

u n d e r  A r t i c l e  I I I ,  S u b s e c t i o n  7 (b) ( i )  o f  t h i s  S e t t l e m e n t  A g r e e ­

m e n t ,  i r  w h i c h  c a s e  t h e  S t a t e  may e l e c t  t o  r e t a i n  t h e  r i g h t  t o  

e n f o r c e  t h e  t e r m s  o f  s u c h  e n c u m b r a n c e s .  F o r  t h e  p u r p o s e  o f  t h i s  

S e c t i o n ,  p o s s i b l e  i n c o n s i s t e n c y  w i t h  t h e  E n a b l i n g  A c t  i s  n o t  
g r o u n d s  t o  c h a l l e n g e  t h e  v a l i d i t y  o f  a n  e n c u m b r a n c e .

10. N o m i n a t i o n  o f  P o t e n t i a l  S u b s t i t u t e  L an d .  When P l a i n -
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t i f f s  d e t e r m i n e  t h a t  t h e y  a r e  i n t e r e s t e d  i n  r e v i e w i n g  c e r t a i n  
S t a t e  owned l a n d  f o r  p o s s i b l e  e x c h a n g e  t h e y  s h a l l  p r e l i m i n a r i l y  
n o m i n a t e  s u c h  l a n d  a s  p o t e n t i a l  S u b s t i t u t e  L and  a n d  t h e  i n f o r m a ­

t i o n  s e t  f o r t h  i n  A r t i c l e  I I I ,  S e c t i o n  1, p e r t a i n i n g  t o  p o t e n t i a l  
S u b s t i t u t e  L and  s h a l l  b e  d e v e l o p e d  a n d  p r o v i d e d  t o  b o t h  p a r t i e s .

11. N o m i n a t i o n  o f  S u b s t i t u t e  L a n d . (a) E x c e p t  f o r  l a n d s  

i n  L e g i s l a t i v e l y  D e s i g n a t e d  A r e a s ,  t h e  P l a i n t i f f s  may n o m i n a t e  

a n y  l a n d  owned  b y  t h e  S t a t e  a n d  m e e t i n g  t h e  c r i t e r i a  o f  S e c t i o n  

55 o f  C h a p t e r  66 a s  P r o p o s e d  S u b s t i t u t e  L an d  f o r  c o n v e y a n c e  t o  

t h e  T r u s t .  F o r  t h e  p u r p o s e  o f  t h i s  s e c t i o n ,  l a n d  w h i c h  h a s  b e e n  

o r  may b e  s e l e c t e d  u n d e r  t h e  A l a s k a  S t a t e h o o d  A c t ,  a s  am ended ,  

may b e  p r o p o s e d  a s  S u b s t i t u t e  L and .

(b) I f  t h e  C o m m i s s i o n e r  o b j e c t s  t h a t  t h e  l a n d  s o  n o m i n a t e d  

d o e s  n o t  m e e t  t h e  c r i t e r i a  o f  S e c t i o n  55 o f  C h a p t e r  66 o r  t h a t  

t h e  t o t a l  am ou n t  o f  l a n d  n o m i n a t e d  a s  P r o p o s e d  S u b s t i t u t e  L an d  

g r e a t l y  e x c e e d s  t h e  am oun t  o f  l a n d  f o r e s e e a b l y  r e q u i r e d  t o  r e c o n ­

s t i t u t e  t h e  T r u s t ,  t h e n  t h e  C o m m i s s i o n e r  s h a l l  n o t i f y  t h e  P l a i n ­

t i f f s  o f  h i s  o r  h e r  o b j e c t i o n .  The  P l a i n t i f f s  a n d  t h e  S t a t e  

s h a l l  t h e n  h a v e  60 d a y s  t o  r e s o l v e  t h e  i s s u e .  I f  t h e  i s s u e  i s  
n o t  r e s o l v e d  w i t h i n  s u c h  60 d a y  p e r i o d ,  t h e  C o m m i s s i o n e r  may 

r e f e r  t h e  m a t t e r  t o  t h e  c o u r t  f o r  r e s o l u t i o n  u n d e r  S e c t i o n  57 o f  

C h a p t e r  66. I f  t h e  C o m m i s s i o n e r ' s  o b j e c t i o n  i s  t o  t h e  am o u n t  o f  

P r o p o s e d  S u b s t i t u t e  L and  a n d  t h e  c o u r t  a g r e e s ,  t h e  P l a i n t i f f s '  

h a v e  t h e  r i g h t  t o  s e l e c t  w h i c h  P r o p o s e d  S u b s t i t u t e  L and  s h a l l  b e  

r e m o v e d .
12. D e v e l o p i n g  E x c h a n g e s .

(a) J o i n t  E f f o r t . The S t a t e  a n d  t h e  P l a i n t i f f s  s h a l l  w o r k
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t o g e t h e r  t o  d e v e l o p  e x c h a n g e  p r o p o s a l s  t h a t  m e e t  t h e  r e q u i r e m e n t s  
o f  S e c t i o n  55 o f  C h a p t e r  66, i n c l u d i n g  m u t u a l l y  d e v e l o p i n g  s y s ­

t em s  t o  e f f i c i e n t l y  h a n d l e  th*' l a r g e  n um be r  o f  t r a n s a c t i o n s  

i n v o l v e d .  I n  t h e  e v e n t  t h a t  t h e  S t a t e  a n d  P l a i n t i f f s  r e a c h  a n  
im p a s s e  o n  a n  e x c h a n g e  o r  e x c h a n g e s ,  t h e  d i f f e r e n c e s  s h a l l  b e  

p r e s e n t e d  t o  t h e  c o u r t  f o r  r e s o l u t i o n  u n d e r  S e c t i o n s  55(h) a n d  57 

o f  C h a p t e r  66.
(b) P a r c e l s . O r i g i n a l  T r u s t  L a n d s  p a r c e l s  a r e  t h e  p a r c e l s  

i d e n t i f i e d  u n d e r  C h a p t e r  48, SLA 1987, e x c e p t  ( i)  w h e r e  d i f f e r e n t  

p a r c e l i n g  i s  n e c e s s a r y  o r  d e s i r a b l e  t o  a c c o m p l i s h  t h e  r e c o n s t i t u ­

t i o n ,  o r  ( i i )  f o r  p u r p o s e s  o f  v a l u a t i o n .  F o r  p u r p o s e s  o f  v a l u a ­

t i o n ,  l a r g e  p a r c e l s  s h a l l  b e  r e p a r c e l e d  i n t o  t h e  s i z e  t h e y  a r e  

m o s t  l i k e l y  t o  have, b ^ e n  o r  w o u l d  b e  s o l d  i n  t h e  m a r k e t p l a c e .  
T h e s e  p a r c e l s  s h a l l  b e  no  l e s s  t h a n  40 a c r e s  n o r  l a r g e r  t h a n  160 

a c r e s  i n  s i z e  i n  a r e a s  t h a t  a r e  g e n e r a l l y  s a t i s f a c t o r y  f o r  d e v e l ­

o pm en t ,  e x c e p t  w h e r e  p a r c e l s  s m a l l e r  i n  s i z e  t h a n  40 a c r e s  a r e  

l e g a l l y  c o n v e y a b l e .  I n  t h e  i n t e r p r e t a t i o n  o f  t h i s  p r i n c i p l e ,  

" a r e a s  g e n e r a l l y  s a t i s f a c t o r y  f o r  d e v e l o p m e n t "  m e an s  a r e a s  h a v i n g  

g e n e r a l l y  l e s s  t h a n  a  15% s l o p e  a n d  no h i g h e r  i n  e l e v a t i o n  t h a n  

t h e  l o c a l l y  d e f i n e d  c o n t o u r  o f  t r e e  l i n e ,  w i t h  a r e a s  a b o v e  t h i s  

e l e v a t i o n  b e i n g  p a r c e l e d  a s  a  s e p a r a t e  t r a c t  o r  t r a c t s .  A r e a s  

c l a s s i f i e d  a s  a  40 a c r e  s i z e  s h a l l  b e  t h o s e  t r a c t s  w i t h  g r e a t e r  

a c c e s s i b i l i t y  t o  r o a d s ,  w a t e r  o r  a i r s t r i p s ;  l e s s  a d v e r s e  s l o p e s ;  

a n d  more  f a v o r a b l e  d e v e l o p m e n t  c h a r a c t e r i s t i c s  ( s o i l s ,  s l o p e ,  
d r a i n a g e ) ,  w h i l e  160 a c r e  p a r c e l s  s h a l l  b e  t h o s e  i n  a  r e m o t e  

l o c a t i o n  w i t h  l e s s  d e s i r a b l e  d e v e l o p m e n t  c h a r a c t e r i s t i c s .  S e t ­

t l e m e n t  d e v e l o p m e n t  t r e n d s  a n d  l o c a l  l a n d  r e g u l a t i o n s  ( z o n i n g )
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s h a l l  a l s o  b e  c o n s i d e r e d  i n  t h e  c l a s s i f i c a t i o n  o f  p a r c e l s  i n t o  40 

a n d  160 a c r e  s i z e s .  T h i s  c l a s s i f i c a t i o n  p r o c e s s  s h a l l  b e  c o n ­

d u c t e d  j o i n t l y  b y  t h e  S t a t e  a n d  P l a i n t i f f s  a n d  t h e  p a r c e l i n g  

r e s u l t s  s h a l l  b e  m u t u a l l y  a g r e e d  t o  b y  t h e  p a r t i e s .  T h e s e  p r o c e ­

d u r e s  s h a l l  a l s o  a p p l y  t o  P r o p o s e d  S u b s t i t u t e  L and .

(c) A g g r e g a t i o n  A l l o w e d . S u b j e c t  t o  t h e  r e q u i r e m e n t s  o f  

s u b s e c t i o n s  55(d) a n d  (e) o f  C h a p t e r  66, e i t h e r  i n d i v i d u a l  p a r ­

c e l s  o r  g r o u p s  o f  p a r c e l s  may b e  e x c h a n g e d .

(d ) E q u a l  F a i r  M a r k e t  V a l u e  A lw ay s  R e q u i r e d  Even  When 

C o m p a r a b l e  Land  No t  I d e n t i f i e d . The  p a r t i e s  a g r e e  t h a t  t h e  T r u s t  

w i l l  b e  r e c o n s t i t u t e d  o n l y  w i t h  S u b s t i t u t e  Land  o f  e q u a l  f a i r  

m a r k e t  v a l u e  c om p a r e d  t o  N o n - R e c o n s t i t u t e d  T r u s t  L and  o r  t o  

e n c u m b r a n c e s  on  O r i g i n a l  T r u s t  L a n d s .  When c o n s i d e r i n g  s p e c i f i c  
e x c h a n g e s ,  S u b s t i t u t e  L an d  m u s t  b e  e x c h a n g e d  f o r  N o n - R e c o n s t i t u t ­

e d  T r u s t  L an d s  a n d  e n c u m b r a n c e s  on  O r i g i n a l  T r u s t  L an d s  o n  t h e  

b a s i s  o f  e q u a l  f a i r  m a r k e t  v a l u e ,  n o t w i t h s t a n d i n g  t h a t  c o m p a r a b l e  

P r o p o s e d  S u b s t i t u t e  L and  u n d e r  S e c t i o n  55(d) o f  C h a p t e r  66 h a s  
n o t  b e e n  i d e n t i f i e d .

(e) R e v e n u e  G e n e r a t i n g  C a p a c i t y  o f  S u b s t i t u t e  L a n d . When 

c o n s i d e r i n g  s p e c i f i c  e x c h a n g e s ,  i f  t h e r e  i s  no P r o p o s e d  S u b s t i ­

t u t e  L and  c o m p a r a b l e  t o  t h e  N o n - R e c o n s t i t u t e d  T r u s t  L and s  f o r  

w h i c h  t h e  P r o p o s e d  S u b s t i t u t e  L and  i s  t o  b e  c o m p e n s a t i o n  u n d e r  

S e c t i o n  55 o f  C h a p t e r  66, o t h e r  l a n d  owned by  t h e  S t a t e  may b e  

p r o p o s e d  a s  S u b s t i t u t e  L a n d ,  b u t  o n l y  s o  l o n g  a s  i t s  r e v e n u e  

g e n e r a t i n g  h i s t o r y  a n d / o r  p o t e n t i a l  i s  c o m p a r a b l e  t o  t h e  r e v e n u e  

g e n e r a t i n g  h i s t o r y  a n d / o r  p o t e n t i a l  o f  t h e  N o n - R e c o n s t i t u t e d  
T r u s t  L and .
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(f)  V a l u a t i o n  o f  P a r c e l s  —  G e n e r a l  R u l e s . I n  d e t e r m i n i n g  

e q u a l  f a i r  m a r k e t  v a l u e  u n d e r  - Jh ap te r  66, v a l u a t i o n s  o f  Non- 

R e c o n s t i t u t e d  T r u s t  L and  s h a l l  b e  b a s e d  u p o n  t h e  f a i r  m a r k e t  
v a l u e  o f  t h e  p a r c e l  o r  p a r c e l s  w i t h o u t  r e g a r d  t o  e n c u m b r a n c e s ,  

b u t  w i t h  r e g a r d  t o  p h y s i c a l  a c c e s s .  V a l u a t i o n s  o f  L e g i s l a t i v e l y  

D e s i g n a t e d  Non-Recc '  ' • t i t u t e d  T r u s t  L and  may c o n s i d e r  t h e  s p e c i a l  

a n d / o r  u n i q u e  v a l u  w n i c h  c a u s e d  i t s  r e c o g n i t i o n  f o r  t h e  l e g i s l a ­

t i v e l y  d e s i g n a t e d  u s e ,  b u t  may n o t  b e  r e d u c e d  b e c a u s e  o f  t h e  

r e s t r i c t i o n s  on  u s e  r e s u l t i n g  f r o m  t h e  l e g i s l a t i v e  d e s i g n a t i o n .  
V a l u a t i o n s  o f  P r o p o s e d  S u b s t i t u t e  L an d s  s h a l l  r e f l e c t  a n y  c h a n g e  

i n  v a l u e  r e s u l t i n g  f r o m  t h e  e x i s t e n c e  o f  a n  e n c u m b r a n c e .  V a l u a ­

t i o n s  o f  b o t h  N o n - R e c o n s t i t u t e d  T r u s t  L an d s  a n d  p r o p o s e d  S u b s t i ­

t u t e  L an d  s h a l l  i n c l u d e  t h e  c o n t r i b u t o r y  v a l u e  o f  s i t e  im p r o v e ­

m e n t s ,  s u c h  a s  s i t e  p r e p a r a t i o n  ( i . e . ,  e x c a v a t i o n ,  c l e a r i n g ,  

g r a d i n g ,  e t c . ) ,  f i l l ,  b u i l d i n g  p a d s ,  r o a d b e d s ,  r u nw ay  b a s e ,  

w e l l s ,  a n d  s e p t i c  s y s t e m s .  F o r  N o n - R e c o n s t i t u t e d  T r u s t  L an d ,  t h e  

v a l u e  o f  o t h e r  im p r o v e m e n t s  s u c h  a s  p a v i n g ,  p i p e l i n e s ,  e l e c t r i c a l  

t r a n s m i s s i o n  o r  d i s t r i b u t i o n  l i n e s ,  a n d  b u i l d i n g s  s h a l l  n o t  b e  

i n c l u d e d .  F o r  S u b s t i t u t e  L and ,  t h e  v a l u e  o f  o t h e r  im p r o v e m e n t s  

s u c h  a s  p a v i n g ,  p i p e l i n e s ,  e l e c t r i c a l  t r a n s m i s s i o n  o r  d i s t r i b u ­

t i o n  l i n e s ,  a n d  b u i l d i n g s  s h a l l  b e  i n c l u d e d  w h e r e  t h e  T r u s t  

A u t h o r i t y  i s  t o  t a k e  t i t l e  t o  t h e  im p r o v e m e n t s .  P a r c e l s  s h a l l  b e  

a s s e m b l e d  a n d  c o n s i d e r e d  t o g e t h e r  w h e r e  a p p r o p r i a t e .

(g) E x c h a n g e s  o f  t h e  M i n e r a l  E s t a t e  o f  N o n - R e c o n s t i t u t e d  
T r u s t  L a n d .

( i )  De M in imus  M i n e r a l  E s t a t e  V a l u e s . When d e v e l o p i n g

e x c h a n g e  p r o p o s a l s  f o r  N o n - R e c o n s t i t u t e d  T r u s t  L a n d ,  i f
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t h e  p a r t i e s  a g r e e  t h a t  t h e r e  i s  no  i n d i c a t i o n  t h a t  t h e  

m i n e r a l  e s t a t e  i s  o f  p a r t i c u l a r  v a l u e ,  e x c h a n g e s  s h a l l  
b e  d e v e l o p e d  w i t h o u t  f o r m a l l y  d e t e r m i n i n g  t h e  v a l u e  o f  

t h e  m i n e r a l  e s t a t e s  o f  t h e  N o n - R e c o n s t i t u t e d  T r u s t  L an d  
a n d  t h e  p r o p o s e d  S u b s t i t u t e  L and .  I n  d e t e r m i n i n g  
w h e t h e r  t h e r e  i s  no  i n d i c a t i o n  t h a t  t h e  m i n e r a l  e s t a t e  

i s  o f  p a r t i c u l a r  v a l u e ,  t h e  p a r t i e s  s h a l l  c o n s i d e r  

w h e t h e r  t h e  l a n d  was s e l e c t e d  f o r  m i n e r a l  v a l u e s ,  

w h e t h e r  t h e r e  h a v e  b e e n  a n y  m i n e r a l  c l o s i n g  o r d e r s  

a p p l y i n g  t o  s u c h  l a n d  a n d  t h e  r e a s o n s  f o r  s u c h  c l o ­
s u r e s ,  w h e t h e r  t h e  g e o l o g i c  t e r r a n e  i s  f a v o r a b l e  f o r  

m i n e r a l  v a l u e ,  a n d  o t h e r  a v a i l a b l e  i n f o r m a t i o n .

( i i )  M i n e r a l  E x c h a n g e s . E x c h a n g e s  o f  t h e  m i n e r a l  e s t a t e  o f  

N o n - R e c o n s t i t u t e d  T r u s t  L and  w h e r e  t h e  l a n d  i s  n o t  
c o n s i d e r e d  t o  h a v e  a  d e  m in im u s  m i n e r a l  v a l u e  u n d e r  

S u b s e c t i o n  (g) ( i)  s h a l l  b e  a c c o m p l i s h e d  a s  p r o v i d e d  i n  

S e c t i o n s  55 (c) —  (e) o f  C h a p t e r  66 e m p l o y i n g  t h e  

f o l l o w i n g  c r i t e r i a  a n d  a s  s p e c i f i e d  i n  E x h i b i t  C:

A. g e o l o g i c  c h a r a c t e r i s t i c s ;

B. m i n e r a l  c h a r a c t e r i s t i c s ;

C. m i n e r a l  e c o n o m i c  v a l u a t i o n  e s t i m a t e s  u s i n g  

p r a c t i c a l  m e t h o d s  c o n s i d e r i n g  a v a i l a b l e  d a t a ;  
a nd

D. d i f f e r e n c e s  i n  t h e  s t a t e s  o f  k n o w l e d g e  o f  t h e  

m i n e r a l  endowmen t  o f  t h e  r e s p e c t i v e  l a n d s .

( i i i )  O r i g i n a l  T r u s t  L an d  s u b j e c t  t o  s t a t e  a d m i n i s t e r e d

m i n i n g  l e a s e s  o r  m i n i n g  c l a i m s  w h i c h  t h e  P l a i n t i f f s
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e l e c t  f o r  c o n v e y a n c e  t o  t h e  T r u s t  s h a l l  b e  c o n s i d e r e d  

t o  h a v e  r e t u r n e d  o n e - f o u r t h  o f  t h e  c o m p a r a b l e  v a l u e  o f  
t h e  m i n e r a l  e s t a t e  o f  s u c h  p a r c e l  t o  t h e  T r u s t .

( i v )  The e c o n o m i c  i m p a c t  o f  t h e  e x i s t e n c e  o f  m i n e r a l  encum ­

b r a n c e s  on  S u b s t i t u t e  L a n d s  s h a l l  b e  c o n s i d e r e d  p r i o r  

t o  c o m p a r i s o n  w i t h  N o n - R e c o n s t i t u t e d  T r u s t  L an d s  a n d  

e x c h a n g e s  s h a l l  t h e n  b e  c o n d u c t e d  a s  p r o v i d e d  i n  Sub ­

s e c t i o n  (g) ( i i )  w i t h o u t  f u r t h e r  a d j u s t m e n t  u n d e r  

S u b s e c t i o n  (g) ( i i i ) .
(v) The e x c h a n g e  p r o c e s s  w i l l  b e  b a s e d  upon  c o m p a r a b i l i t y  

a s  n e a r  a s  p r a c t i c a b l e .  D i f f e r e n c e s  i n  c o m p a r a b l e  

c h a r a c t e r  s h a l l  b e  r e s o l v e d  t h r o u g h  s e l e c t i n g  S u b s t i ­

t u t e  L and  w i t h  d i f f e r e n t  g e o l o g i c  a n d  m i n e r a l  c h a r a c ­

t e r i s t i c s  a s  a g r e e d  t o  b y  t h e  p a r t i e s .  D i f f e r e n c e s  i n  

s t a t e s  o f  k n o w l e d g e  s h a l l  b e  r e s o l v e d  t h r o u g h  n e g o t i a ­
t i o n  b e tw e e n  t h e  p a r t i e s .

( v i)  I f  a g r e e m e n t  b e tw e e n  b o t h  p a r t i e s  r e g a r d i n g  t h e  e v a l u a ­

t i o n  p r o c e s s  o r  p r o c e d u r e s  c a n n o t  b e  a t t a i n e d ,  i t  s h a l l  

b e  s u b j e c t  t o  r e v i e w  by  a  T e c h n i c a l  R ev i ew  C om m i t t e e  

(TRC). Tha TRC w i l l  c o n s i s t  o f  f i v e  m embe r s ,  two  

s e l e c t e d  by  t h e  S t a t e ,  tw o  b y  t h e  P l a i n t i f f s ,  a n d  o n e  

b y  t h e  f o u r  s o  s e l e c t e d ,  c o n s i s t i n g  o f  r e c o g n i z e d  

e x p e r t s  f r om  i n d u s t r y ,  g o v e r n m e n t ,  a n d  a c a d e m i a .

R a t h e r  t h a n  s e l e c t i n g  a  TRC, b o t h  p a r t i e s  may e l e c t  t o  

u s e  t h e  A l a s k a  M i n e r a l s  C om m is s i o n  f o r  t h i s  p u r p o s e .  

A f t e r  r e v i e w  b y  t h e  TRC o r  A l a s k a  M i n e r a l s  C om m is s i o n ,  

a n y  r e m a i n i n g  d i s p u t e  s h a l l  b e  r e s o l v e d  b y  t h e  c o ” r t
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u n d e r  S e c t i o n  57 o f  C h a p t e r  66.
(h) D a t e  o f  V a l u a t i o n . The d a t e  o f  a l l  v a l u a t i o n s  s h a l l  b e  

t h e  d a t e  o f  t h i s  S e t t l e m e n t  A g r e e m e n t .
( i)  S e v e r e d  E s t a t e  P e r m i s s i b l e . I f  t h e  l a n d  e s t a t e  o f  

O r i g i n a l  T r u s t  L a n d  i s  i n  a  c a t e g o r y  t h a t  p r e v e n t s  i t s  c o n v e y a n c e  

t o  t h e  T r u s t ,  b u t  t h e  m i n e r a l  e s t a t e  i s  i n  a  c a t e g o r y  t h a t  a l l o w s  

f o r  i t s  c o n v e y a n c e  t o  t h e  T r u s t ,  t h e  p a r t i e s  may a g r e e  t o  h a v e

t h e  m i n e r a l  e s t a t e  c o n v e y e d  t o  t h e  T r u s t  a n d  t h e  T r u s t  c o m p e n s a t ­

e d  f o r  t h e  l a n d  e s t a t e  n o t  r e t u r n e d  a s  p r o v i d e d  i n  S e c t i o n  55 o f  

C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  S e t t l e m e n t  A g r e e m e n t .  U n l e s s  

o t h e r w i s e  m u t u a l l y  a g r e e d  t o  b y  t h e  p a r t i e s ,  a l l  o t h e r  c o n v e y ­

a n c e s  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e em e n t  s h a l l  i n ­

c l u d e  b o t h  t h e  l a n d  a n d  m i n e r a l  e s t a t e s .
13. H a z a r d o u s  S u b s t a n c e s . (a) I n  t h e  e v e n t  t h e  p r e s e n c e  

o f  a  H a z a r d o u s  S u b s t a n c e  on  a  p a r c e l  o f  O r i g i n a l  T r u s t  L an d  o r  
P r o p o s e d  S u b s t i t u t e  L and  i s  known p r i o r  t o  t h e  c o n v e y a n c e  o f  s u c h  

l a n d  t o  t h e  T r u s t  A u t h o r i t y ,  t h e n  t h e  S t a t e ,

( i )  i n  i t s  s o l e  d i s c r e t i o n ,  s h a l l  e l e c t  t o  e i t h e r  (A) c l e a n  

up  t h e  p a r c e l  t o  a  s t a n d a r d  m u t u a l l y  a g r e e a b l e  t o  t h e  

S t a t e  a n d  P l a i n t i f f s ,  (B) n o t  c o n v e y  t h e  p a r c e l  a n d  

c o m p e n s a t e  t h e  T r u s t  w i t h  S u b s t i t u t e  L a n d  e q u a l  i n  f a i ~  

m a r k e t  v a l u e  t o  t h e  p a r c e l  w i t h o u t  t h e  H a z a r d o u s  S u b ­

s t a n c e ,  a s  p r o v i d e d  i n  S e c t i o n  55 o f  C h a p t e r  66 a n d

A r t i c l e  I I I  o f  t h i s  S e t t l e m e n t  A g r e e m e n t ;  o r

( i i )  i f  m u t u a l l y  a c c e p t a b l e  t o  t h a  S t a t e  a n d  P l a i n t i f f s ,  

n e e d  n o t  c l e a n  up  t t e  p a r c e l  a n d  c o n v e y  t h e  p a r c e l  

s u b j e c t  t o  a n  i n d e m n i f i c a t i o n  f r o m  t h e  S t a t e  i n  f a v o r
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o f  t h e  T r u s t  f o r  a n y  c l a i m  o r  l o s s  r e s u l t i n g  f r o m  t h e  

p r e s e n c e  o f  H a z a r d o u s  S u b s t a n c e s .
(b) I f  a  H a z a r d o u s  S u b s t a n c e  came t o  b e  l o c a t e d  on  R e c o n ­

s t i t u t e d  T r u s t  L and  p r i o r  t o  i t s  c o n v e y a n c e  t o  t h e  T r u s t  A u t h o r i ­

t y  a n d  i s  d i s c o v e r e d  a f t e r  i t  h a s  b e e n  c o n v e y e d  t o  t h e  T r u s t  Au­

t h o r i t y ,  t h e  S t a t e  s h a l l
( i)  b e  r e s p o n s i b l e  t o  t h e  T r u s t  A u t h o r i t y  f o r  r e s p o n s e

a c t i o n s  t h a t  a r e  c o n s i s t e n t  w i t h  t h e  N a t i o n a l  C o n t i n ­

g e n c y  P l a n ,  40 CFR P a r t  300, a n d  i n  a c c o r d a n c e  w i t h  a l l  
a p p l i c a b l e  p r o v i s i o n s  o f  t h e  C o m p r e h e n s i v e  E n v i r o n m e n ­

t a l  R e s p o n s e ,  C o m p e n s a t i o n ,  a n d  L i a b i l i t y  A c t  o f  1980, 

42 U . S . -. 9601 e t  s e q . , AS 46 .03 .822, a n d  a l l  o t h e r  
s i m i l a r  e n v i r o n m e n t a l  s t a t u t e s  o r  r e g u l a t i o n s  a s  may 

now b e  o r  s u b s e q u e n t l y  b e come  a p p l i c a b l e ;  a n d

( i i )  i n d e m n i f y  t h e  T r u s t  A u t h o r i t y  f o r  o t h e r  c l a i m s ,  l o s s e s ,  

j u d g m e n t s ,  d am ag e s ,  a n d  c o s t s  ( i n c l u d i n g  a t t o r n e y  a n d  

c o n s u l t a n t  f e e s )  r e s u l t i n g  f r o m  t h e  p r e s e n c e  o f  a  

H a z a r d o u s  S u b s t a n c e  w h i c h  came t o  b e  l o c a t e d  on  R e c o n ­

s t i t u t e d  T r u s t  L and  p r i o r  t o  i t s  c o n v e y a n c e  t o  t h e  

T r u s t  A u t h o r i t y ,

PROVIDED, HOWEVER, t h a t  a n  e n v i r o n m e n t a l  s i t e  a s s e s s m e n t ,  

a p p r o p r i a t e  i n  s c o p e  t o  t h e  l o c a t i o n  a n d  p r e s e n t  a n d  p a s t  u s e  o f  

t h e  l a n d ,  a n d  a c c e p t a b l e  t o  t h e  P l a i n t i f f s  o r  T r u s t  A u t h o r i t y  (a s  

a p p r o p r i a t e )  a n d  t h e  S t a t e ,  s h a l l  b e  c o n d u c t e d  a s  f o l l o w s :

A. a t  t h e  s o l e  d i s c r e t i o n  a n d  e x p e n s e  o f  t h e  S t a t e ,  

p r i o r  t o  t h e  c o n v e y a n c e  o f  l a n d  t o  t h e  T r u s t  Au­
t h o r i t y ;  o r
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B. a f t e r  t h e  c o n v e y a n c e  o f  l a n d  t o  t h e  T r u s t  A u t h o r i t y  
a n d  p r i o r  t h e  (A) d i s p o s a l  o f  s u c h  l a n d ,  (B) d i s ­
p o s a l  o f  a n  i n t e r e s t  i n  s u c h  l a n d ,  o r  (C) a u t h o r i ­

z a t i o n  o f  a n y  u s e  o f  s u c h  l a n d  w i t h  s i g n i f i c a n t  

p o t e n t i a l  f o r  t h e  r e l e a s e  o f  H a z a r d o u s  S u b s t a n c e s ,  

w h i c h e v e r  comes  f i r s t ,  o n e - h a l f  o f  t h e  c o s t  f o r  

s u c h  i n v e s t i g a t i o n  b e i n g  b o r n e  b y  t h e  S t a t e .

A l l  r e p o r t s  a n d  o t h e r  i n f o r m a t i o n  e i t h e r  p a r t y  r e c e i v e s  a s  a  

r e s u l t  o f  a n y  s u c h  e n v i r o n m e n t a l  i n v e s t i g a t i o n s  s h a l l  b e  p r o v i d e d  
t o  t h e  o t h e r  p a r t y .  The D e p a r tm e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  

a n d  t h e  C o m m i s s i o n e r  s h a l l  b e  n o t i f i e d  i m m e d i a t e l y  o f  t h e  known 

o r  s u s p e c t e d  p r e s e n c e  o f  H a z a r d o u s  S u b s t a n c e s .  E x c e p t  a s  s p e c i f ­

i c a l l y  p r o v i d e d  i n  t h i s  S e c t i o n ,  n o t h i n g  i n  t h i s  S e c t i o n  s h a l l  

p r o h i b i t  o r  o t h e r w i s e  l i m i t  t h e  T r u s t  A u t h o r i t y ' s  o r  t h e  S t a t e ' s  

r i g h t  t o  a s s e r t  a n y  c l a i m s  o r  d e f e n s e s  a v a i l a b l e  t o  i t  u n d e r  t h e  

l a w .

14. N o t i c e  o f  P r o p o s e d  E x c h a n g e . When t h e  S t a t e  a n d  P l a i n ­

t i f f s  h a v e  a g r e e d  upon  a n  e x c h a n g e ,  o r  p r i o r  t o  s u b m i t t i n g  a  

p r o p o s e d  e x c h a n g e  t o  t h e  c o u r t  u n d e r  S e c t i o n  55(h) o f  C h a p t e r  66, 

t h e  S t a t e  s h a l l  p r o v i d e  n o t i c e  o f  t h e  p r o p o s e d  e x c h a n g e  i n  a c ­

c o r d a n c e  w i t h  AS 38 .05 .945(b) a n d  (c) a n d  f u r n i s h  a  c o p y  t h e r e o f  

t o  P l a i n t i f f s .  The n o t i c e  s h a l l  i d e n t i f y  t h e  P r o p o s e d  S u b s t i t u t e  

L a n d  a n d  t h e  N o n - R e c o n s t i t u t e d  T r u s t  L and ,  a n d  s t a t e  t h a t  a n  e x ­

c h a n g e  i s  p r o p o s e d  u n d e r  S e c t i o n  54(7) o f  C h a p t e r  66. E i t h e r  
p a r t y  may m o d i f y  i t s  p o s i t i o n  on a  p r o p o s e d  e x c h a n g e  a s  a  r e s u l t  
o f  t h e  r e s p o n s e  t o  t h e  p u b l i c  n o t i c e .

15. C o n v e y a n c e s  o f  L and  t o  R e c o n s t i t u t e  t h e  T r u s t .
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(a) L a n d  t o  b e  c o n v e y e d  t o  t h e  T r u s t  A u t h o r i t y  u n d e r  S e c ­

t i o n s  54 a n d  55 o f  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  s h a l l  

b e  g r a n t e d  t o  t h e  " A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y ,  

t r u s t e e , "  b y  p a t e n t ,  i n  t h e  f o rm  a t t a c h e d  h e r e t o  a s  E x h i b i t  D, 

w i t h  t h e  s t a t u s  o f  t i t l e  a g r e e d  t o  b y  t h e  p a r t i e s  o r  r e s o l v e d ' b y  

t h e  c o u r t  u n d e r  S e c t i o n  57 o f  C h a p t e r  66. The p a r t i e s  s h a l l  

j o i n t l y  d e v e l o p  p r o c e d u r e s  f o r  t i m e l y  a c c e p t a n c e  o r  r e j e c t i o n  o f  

p r o p o s e d  c o n v e y a n c e  d o c u m e n t s  a n d  c o u r t  r e v i e w .  I f  a n y  s u c h  

R e c o n s t i t u t e d  T r u s t  L and  r e q u i r e s  s u r v e y  p r i o r  t o  i s s u a n c e  o f  a  

p a t e n t ,  t h e  S t a t e  s h a l l  f i r s t  c o n v e y  s u c h  l a n d  b y  i s s u i n g  a 

" M e n t a l  H e a l t h  T r u s t  I n t e r i m  C o n v e y a n c e , "  i n  t h e  f o rm  a t t a c h e d  

h e r e t o  a s  E x h i b i t  E, a n d  t h e n  h a v e  t h e  l a n d  s u r v e y e d  a n d  i s s u e  
t h e  p a r e n t  u pon  c o m p l e t i o n  o f  t h e  s u r v e y .  As a  g e n e r a l  r u l e ,  t h e  

c o n v e y a n c e  d o c um en t  s h a l l  c o n v e y  l a n d  b y  t o w n s h i p  a n d  e a c h  c o n ­

v e y a n c e  d o c u m e n t  s h a l l  c o n t a i n  o n l y  o n e  c a t e g o r y  o f  l a n d  ( O r i g i ­

n a l  T r u s t  L an d  o r  S u b s t i t u t e  L an d ) ,  o n e  t y p e  o f  e s t a t e  t o  b e  

c o n v e y e d  ( l a n d  a n d  m i n e r a l ,  l a n d  o n l y  o r  m i n e r a l  o n l y ) ,  a n d  
s e g r e g a t e  t h e  s u r v e y e d  a n d  u n s u r v e y e d  p o r t i o n s .

(b) The  S t a t e ,  a t  i t s  e x p e n s e ,  may d e f e n d  t h e  s t a t u s  o f  
t i t l e  a s  s e t  f o r t h  i n  S u b s e c t i o n  (a) o f  t h i s  S e c t i o n .  F o r  R e c o n ­

s t i t u t e d  O r i g i n a l  T r u s t  L an d ,  i f  t h e  s t a t u s  o f  t i t l e ,  a s  o f  t h e  

d a t e  o f  t h e  c o n v e y a n c e  d o c u m e n t ,  w i t h  r e s p e c t  t o  i n t e r e s t s  c r e a t ­

e d  b y  t h e  S t a t e  s u b s e q u e n t  t o  t h e  S t a t e  r e c e i v i n g  m an a g em en t  

a u t h o r i t y  o v e r  s u c h  l a n d  w h e t h e r  b y  c o n v e y a n c e  o f  s u c h  l a n d  f r om  

t h e  f e d e r a l  g o v e r n m e n t ,  b y  a p p r o v a l  f o r  c o n v e y a n c e  o r  p a t e n t ,  o r  

o t h e r w i s e ,  i s  d i f f e r e n t  t h a n  a s  s e t  f o r t h  i n  S u b s e c t i o n  (a) o f  

t h i s  S e c t i o n ,  t h e  S t a t e  s h a l l  c o m p e n s a t e  t h e  T r u s t  f o r  t h e  d i f ­
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f e r e n c e  a s  p r o v i d e d  i n  A r t i c l e  I I I ,  S e c t i o n  7 o f  t h i s  S e t t l e m e n t  

A g r e e m e n t .  F o r  S u b s t i t u t e  L a n d ,  i f  t h e  s t a t u s  o f  t i t l e  a s  o f  
t h e  d a t e  o f  t h e  c o n v e y a n c e  d o c u m e n t  i s  d i f f e r e n t  t h a n  a s  s e t  

f o r t h  i n  S u b s e c t i o n  (a) o f  t h i s  S e c t i o n ,  t h e  S t a t e  s h a l l  c om pen ­

s a t e  t h e  T r u s t  f o r  t h e  d i f f e r e n c e - a s  p r o v i d e d  i n  A r t i c l e  I I I ,  

S e c t i o n  7 o f  t h i s  S e t t l e m e n t  A g r e e m e n t .  The  r e m e d i e s  p r o v i d e d  i n  

t h i s  S u b s e c t i o n  a r e  e x c l u s i v e .
16. S u r v e y s  o f  R e c o n s t i t u t e d  T r u s t  L a n d . P a r c e l s  o f  R e c o n ­

s t i t u t e d  T r u s t  L and  r e q u i r i n g  s u r v e y  s h a l l  b e  s u r v e y e d  b y  t h e  

S t a t e  a t  i t s  e x p e n s e  i n  t h e  o r d e r  s p e c i f i e d  by  t h e  T r u s t  A u t h o r i ­

t y  a n d  c o m p l e t e d  a s  s o o n  a s  p r a c t i c a b l e .  P l a i n t i f f s  a n d  t h e  

S t a t e  a g r e e  t o  j o i n t l y  d e v e l o p  a n d  p r o p o s e  t o  t h e  L e g i s l a t u r e  a 

s u r v e y  b u d g e t  f o r  e a c h  f i s c a l  y e a r ,  p r o v i d e d ,  h o w e v e r ,  n o t h i n g  

h e r e i n  s h a l l  b e  d e em ed  t o  mean  t h a t  h e  S ta te- i s  n o t  r e q u i r e d  t o  

c o m p l e t e  t h e  s u r v e y s  a s  s o o n  a s  p r a c t i c a b l e .  I n  o r d e r  t o  c o n v e y  

l a n d  t o  t h e  T r u s t ,  t h e  p a r t i e s  a g r e e  t h a t  s u r v e y s  a p p r o p r i a t e  t o  

t h e  t y p e  o f  l a n d  c o n v e y e d  s h a l l  b e  a c c o m p l i s h e d ,  c o n s i d e r i n g  

f u t u r e  T r u s t  m an ag em en t  a n d  t h e  p o t e n t i a l  u s e s  t h e  l a n d ,  a n d  

s a t i s f y  l o c a l  p l a t t i n g  r e q u i r e m e n t s .
17. R e l e a s e s  o f  N o n - R e c o n s t i t u t e d  T r u s t  L a n d s . F o r  Non- 

R e c o n s t i t u t e d  T r u s t  L a n d s  t h a t  h a v e  b e e n  e x c h a n g e d  f o r  S u b s t i t u t e  

L a n d ,  t h e  P l a i n t i f f s  a n d  t h e  T r u s t  A u t h o r i t y  w i l l ,  i f  r e q u e s t e d ,  

a s s i s t  i n  t h e  p r e p a r a t i o n  o f  a n d  w i l l  e x e c u t e  r e l e a s e s  o f  i n t e r ­
e s t  f r o m  " t h e  A l a s k a  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  a n d  B e n e f i c i ­
a r i e s  o f  t h e  t r u s t  c r e a t e d  b y  S e c t i o n  202(e) o f  t h e  A l a s k a  M e n t a l  

H e a l t h  E n a b l i n g  A c t  o f  1956, PL. 84-830, 70 S t a t .  709 (1956), 
r e p r e s e n t e d  by  t h e  n amed  p l a i n t i f f s  i n  W e i s s  e t .  a l .  v .  S t a t e .
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4FA 82-22J8 C i v . , "  t o  t h e  " S t a t e  o f  A l a s k a , "  i n  t h e  f o rm  a t t a c h e d  

h e r e t o  a s  E x h i b i t  F, a t  t h e  t i m e  t h e  p a t e n t  o r  i n t e r i m  c o n v e y a n c e  

o f  t h e  S u b s t i t u t e  L an d  i s  i s s u e d .
18. C o n v e y a n c e s  R e c o r d e d  a t  S t a t e  E x p e n s e . T h e  p a t e n t s ,  

i n t e r i m  c o n v e y a n c e s ,  a n d  r e l e a s e s  o f  i n t e r e s t  s h a l l  b e  r e c o r d e d  

a t  t h e  S t a t e ' s  e x p e n s e  i n  t h e  r e c o r d i n g  d i s t r i c t  i n  w h i c h  t h e  

l a n d  i s  l o c a t e d ,  w i t h  t h e  o r i g i n a l  i n t e r i m  c o n v e y a n c e s  a n d  p a t ­

e n t s  r e t u r n e d . t o  t h e  T r u s t  A u t h o r i t y  e n d  r e l e a s e s  o f  i n t e r e s t  

r e t u r n e d  t o  t h e  S t a t e .
19. E x c h a n g e s  N o t  R e-op en ed  As a  R e s u l t  o f  A c r e a g e  A d j u s t ­

m e n t s  by  BLM. The p a r t i e s  a c k n o w l e d g e  t h a t  (1) many o f  t h e  
O r i g i n a l  T r u s t  L a n d s  a r e  l a n d s  t h a t  h a v e  b e e n  s e l e c t e d  a n d  a p ­

p r o v e d  f o r  c o n v e y a n c e  b u t  h a v e  n o t  b e e n  p a t e n t e d  b e c a u s e  t h e y  a r e  

u n s u r v e y e d ,  (2) i t  may b e  some t i m e  b e f o r e  t h e  BLM s u r v e y s  a n d  

i s s u e s  p a t e n t s  f o r  t h o s e  l a n d s ,  a n d  (3) t h e  a c r e a g e s  o f  some 

p a r c e l s  a s  p a t e n t e d  may v a r y  f r om  t h e  a c r e a g e s  o f  t h o s e  p a r c e l s  

shown i n  t h e  s e l e c t i o n s  a p p r o v e d  f o r  c o n v e y a n c e .  T h e  p a r t i e s  

a g r e e  t h a t  no  C h a p t e r  66 e x c h a n g e  s h a l l  b e  a d j u s t e d  i f  a  l a t e r  

BLM p a t e n t  o f  a  p a r c e l  o f  N o n - R e c o n s t i t u t e d  T r u s t  L a n d  show s  an  

a c r e a g e  f i g u r e  d i f f e r e n t  f r o m  t h a t  shown o n  t h e  l a n d  r e c o r d s  

e m p l o y e d  d u r i n g  t h e  p r o c e s s  o f  r e c o n s t i t u t i n g  t h e  T r u s t .

20. Law A p p l i c a b l e  t o  R e c o n s t i t u t i o n . (a) I n  r e c o n s t i t u t ­

i n g  t h e  T r u s t ,  i t  i s  t h e  p a r t i e s '  i n t e n t  t h a t :

( i )  o n l y  t h e  p r o v i s i o n s  o f  S e c t i o n s  54 —  57 o f  C h a p t e r  66

a n d  t h e  p r o v i s i o n s  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  a p p l y ;

( i i )  e x c e p t  f o r  (A) AS 38 .05 .945(b)  a n d  ( c ) ,  a n d  (B) a s

o t h e r w i s e  s p e c i f i c a l l y  p r o v i d e d  h e r e i n ,  t h e  p r o v i s i o n s
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o f  S t a t e  l aw  t h a t  o t h e r w i s e  a p p l y  t o  t h e  c o n v e y a n c e  o f  

s t a t e  l a n d s  do  n o t  a p p l y  t o  t h e  c o n v e y a n c e  o f  l a n d s  t o  

t h e  T r u s t  u n d e r  t h i s  S e t t l e m e n t  A g r e e m e n t ,  p r o v i d e d ,  

h o w e v e r ,  t h a t  a c c e s s  t o  o r  a l o n g  n a v i g a b l e  o r  p u b l i c  
w a t e r s  may b e  r e s e r v e d  f r o m  c o n v e y a n c e s  o f  S u b s t i t u t e  

L and  t o  t h e  T r u s t  (w i t h  t h e  v a l u e  o f  t h e  S u b s t i t u t e  

L and  t a k i n g  i n t o  a c c o u n t  s u c h  r e s e r v a t i o n s ) ;  a n d

( i i i )  l a n d s  a r e  n o t  r e q u i r e d  t o  o e  i n  a  d i s p o s a l  c l a s s i f i c a ­

t i o n  i n  o r d e r  t o  b e  c o n v e y e d  t o  t h e  T r u s t .

(b) I n  t h e  e v e n t  t h a t  c l a i m s  a r e  made c h a l l e n g i n g  t h e  v a l i d ­

i t y  o f  ( i )  —  ( i i i )  o f  S u b s e c t i o n  (a) ,  t h e  S t a t e  a n d  t h e  P l a i n ­

t i f f s  w i l l  d e f e n d  t h e  p a r t i e s '  r i g h t  t o  p r o c e e d  i n  a c c o r d a n c e  

w i t h  ( i)  —  ( i i i )  o f  S u b s e c t i o n  ( a ) .
(c) I f  a  f i n a l  o r d e r  i s  e n t e r e d  p r o h i b i t i n g  t h e  p a r t i e s  

f r o m  c o n t i n u i n g  t o  h o n o r  t h e  t e r m s  o f  ( i ) ,  ( i i ) ,  o r  ( i i i )  o f  

S u b s e c t i o n  (a) ,  t h e  p a r t i e s  s h a l l  h a v e  60 d a y s  t o  a r r i v e  a t  a  

m u t u a l l y  a g r e e a b l e  way t o  r e c o n s t i t u t e  t h e  T r u s t  i n  c o m p l i a n c e  

w i t h  s u c h  f i n a l  o r d e r .  I n  t h e  e v e n t  t h e  p a r t i e s  a r e  u n a b l e  t o  

a r r i v e  a t  s u c h  a n  a g r e e m e n t ,  (]) i f  t h e  f i n a l  o r d e r  r e q u i r e s  a  

c o n t r a r y  a p p l i c a t i o n  o f  AS 38.04 o r  AS 38.05, e i t h e r  p a r t y  h a s  

t h e  r i g h t  t o  t e r m i n a t e  t h i s  S e t t l e m e n t  A g r e e m e n t ;  o r  (2) i f  t h e  

f i n a l  o r d e r  r e q u i r e s  t h e  a p p l i c a t i o n  o f  a n y  o t h e r  S t a t e  l aw ,  t h e  

p a r t i e s  may a p p l y  t o  t h e  c o u r t  f o r  a p p r o p r i a t e  r e l i e f .

21. R e l e a s e  f r o m  H y p o t h e c a t i o n . As t h e  T r u s t  i s  r e c o n s t i ­

t u t e d  b y  S u b s t i t u t e  L an d  b e i n g  c o n v e y e d  t o  t h e  T r u s t  b y  t h e  

i n t e r i m  c o n v e y a n c e s  o r  p a t e n t s  s p e c i f i e d  i n  A r t i c l e  I I I ,  S e c t i o n  

15 a b o v e ,  t h e  S t a t e  may r e q u e s t  t n a t  P l a i n t i f f s  e x e c u t e  a  r e l e a s e
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f r o m  h y p o t h e c a t i o n  o f  s p e c i f i e d  p a r c e l s  o f  H y p o t h e c a t e d  L a n d s  

f r o m  t h e  H y p o t h e c a t e d  L a n d s  L i s t  i n  t h e  f o rm  a t t a c h e d  h e r e t o  a s  

E x h i b i t  G, p r o v i d e d ,  h o w e v e r ,  t h a t  t h e  l a n d s  r e m a i n i n g  on  t h e  

H y p o t h e c a t e d  L a n d s  L i s t  s h a l l  a t  a l l  t i m e s  b e  s u f f i c i e n t  t o  
p r o v i d e  s e c u r i t y  f o r  t h e  r e m a i n i n g  e x c h a n g e s  t o  b e  a c c o m p l i s h e d  

u n d e r  S e c t i o n  55 o f  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t .  I n  

t h e  e v e n t  o f  a  d i s p u t e  b e tw e e n  t h e  p a r t i e s  w i t h  r e s p e c t  t o  t h e  

r e l e a s e  o f  l a n d s  f r o m  t h e  H y p o t h e c a t e d  L a n d s  L i s t ,  t h e  d i s p u t e  

s h a l l  b e  r e s o l v e d  b y  t h e  c o u r t  a s  p r o v i d e d  i n  S e c t i o n s  55 —  57 

o f  C h a p t e r  66.
22. N o t i c e  When R e c o n s t i t u t i o n  C o m p l e t e . Upon c o m p l e t i n g  

r e c o n s t i t u t i o n  o f  t h e  T r u s t  p u r s u a n t  t o  S e c t i o n s  54 —  57 o f  

C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e em e n t ,  t h e  P l a i n t i f f s  a n d  t h e  

S t a t e  s h a l l  j o i n t l y  s e n d  w r i t t e n  n o t i c e  t h e r e o f  t o  t h e  G o v e r n o r ,  
t h e  P r e s i d e n t  c f  t h e  S e n a t e ,  t h e  S p e a k e r  o f  t h e  H ou se ,  t h e  R e v i ­

s o r  o f  S t a t u t e s ,  t h e  C o m m i s s i o n e r  o f  t h e  D e p a r tm e n t  o f  H e a l t h  a n d  

S o c i a l  S e r v i c e s ,  t h e  A t t o r n e y  G e n e r a l ,  t h e  C o m m i s s i o n e r ,  t h e  

D i r e c t o r  o f  t h e  D i v i s i o n  o f  M e n t a l  H e a l t h  a n d  D e v e l o p m e n t a l  

D i s a b i l i t i e s ,  t h e  T r u s t  A u t h o r i t y ,  t h e  A l a s k a  M e n t a l  H e a l t h  

B o a r d ,  t h e  G o v e r n o r ' s  C o u n c i l  f o r  t h e  H a n d i c a p p e d  a n d  G i f t e d ,  t h e  

A d v i s o r y  B o a r d  on  A l c o h o l i s m  an d  D rug  A bu s e ,  t h e  O l d e r  A l a s k a n s  

C om m i s s i o n ,  a n d  t h e  A l a s k a  N a t i v e  H e a l t h  B o a r d .  Any d i s a g r e e m e n t  

a s  t o  w h e t h e r  r e c o n s t i t u t i o n  o f  t h e  T r u s t  h a s  b e e n  c o m p l e t e d
t

s h a l l  b e  d e t e r m i n e d  b y  t h e  c o u r t  u n d e r  S e c t i o n  57 o f  C h a p t e r  66.

23. Remedy i n  E v e n t  C o n v e y a n c e  o f  M i n e r a l  E s t a t e  V i o l a t e s  

S e c t i o n  6 i i ) . The S t a t e  a n d  t h e  P l a i n t i f f s  i n t e n d  t h a t  u n l e s s  

s p e c i f i c a l l y  e x c l u d e d ,  t h e  M i n e r a l  E s t a t e  a s  w e l l  a s  L and  E s t a t e
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b e  c o n v e y e d  t o  t h e  T r u s t  a s  p a r t  o f  t h e  T r u s t  r e c o n s t i t u t i o n  

p r o c e s s  ( i n c l u d i n g  H y p o t h e c a t e d  L a n d s  a c q u i r e d  b y  f o r e c l o s u r e ) .
I n  t h e  e v e n t  t h a t  i t  i s  f i n a l l y  h e l d  t h a t  i n c l u d i n g  t h e  m i n e r a l  
e s t a t e  i n  c o n v e y a n c e s  o f  O r i g i n a l  T r u s t  L and  o r  S u b s t i t u t e  L a n d  

t o  t h e  T r u s t  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  i s  a  

v i o l a t i o n  o f  S e c t i o n  6( i)  o f  t h e  A l a s k a  S t a t e h o o d  A c t ,  P . L .  85- 

508, 72 S t a t .  339, o r  i s  o t h e r w i s e  c a t e g o r i c a l l y  p r o h i b i t e d ,  t h e  

p a r t i e s  s h a l l . h a v e  60 d a y s  t o  a r r i v e  a t  a  m u t u a l l y  a g r e e a b l e  way 
t o  r e s o l v *  +-he i s s u e .  I f  no  s u c h  a g r e e m e n t  i s  r e a c h e d ,  t h i s  

S e t t l e m e n t  A g r e em e n t  s h a l l  b e  t e r m i n a t e d .
24. Remedy i n  E v e n t  S t a t e  Does  N o t  A l l o c a t e  R e q u i r e d  P e r ­

c e n t a g e  o f  U n r e s t r i c t e d  G e n e r a l  F u n d . AS 3 7 .14 .036 (c ) ,  a s  e n a c t ­

e d  i n  S e c t i o n  11 o f  C h a p t e r  66, p r o v i d e s  t h a t  i n  e a c h  o f  t h e  

f o l l o w i n g  S t a t e  f i s c a l  y e a r s :

[ T ] h e  c o m m i s s i o n e r  c f  r e v e n u e  s h a l l  a l l o c a t e  f r o m  t h e  
g e n e r a l  f u n d  o f  t h e  s t a t e  t o  t h e  m e n t a l  h e a l t h  t r u s t  
i n c om e  a c c o u n t  i n  t h e  g e n e r a l  f u n d  a n  am ou n t  e q u a l  t o  t h e  
p e r c e n t  o f  u n r e s t r i c t e d  r e v e n u e  o f  t h e  s t a t e  s p e c i f i e d  
f o r  t h a t  f i s c a l  y e a r :

FISCAL YEAR ENDING PERCENT OF UNRESTRICTED

The p r o v i s i o n s  o f  AS 37 .14 .036(c)  a r e  o f  m a t e r i a l  i m p o r t a n c e  t o  t h e  
P l a . i . n t i f f s  i n  t h e  r e s o l u t i o n  o f  t h i s  s u i t .  The p a r t i e s  a g r e e

STATE REVENUE

J u n e  30, 1992 
J u n e  30, 1993 
J u n e  30, 1994 
J u n e  30, 1995 
J u n e  30, 1996 
J u n e  30, 1997 
J u n e  30, 1998 
J u n e  30, 1999 
J u n e  30, 2000 
J u n e  30, 2001 
J u n e  30, 2002 
J u n e  30, 2003

s i x  p e r c e n t  
s i x  p e r c e n t  
f i v e  p e r c e n t  
f i v e  p e r c e n t  
f o u r  p e r c e n t  
f o u r  p e r c e n t
t h r e e  p e r c e n t  
t h r e e  p e r c e n t
tw o  p e r c e n t  
tw o  p e r c e n t  
o n e  p e r c e n t  
o n e  p e r c e n t
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t h a t  i f ,  i n  a n y  f i s c a l  y e a r ,  t h e  c o m m i s s i o n e r  o f  r e v e n u e ,  f o r  a n y  

r e a s o n ,  f a i l s  t o  a l l o c a t e  t h e  f u l l  am oun t  p r o v i d e d  u n d e r  AS 
3 7 .14 .036 ( c ) ,  t h e  P l a i n t i f f s  a r e  e n t i t l e d  t o  o b t a i n  a n  i n j u n c ­

t i o n ,  t o  w h i c h  t h e  S t a t e  s h a l l  n o t  o b j e c t ,  r e q u i r i n g  t h e  comm is ­

s i o n e r  o f  r e v e n u e  t o  a l l o c a t e  t h e  f u l l  am oun t  p r o v i d e d  u n d e r  AS 

37 .14 .036(c)  t o  t h e  M e n t a l  H e a l t h  T r u s t  I n com e  A c c o u n t .  I f  t h e  
L e g i s l a t u r e  r e d u c e s  t h e  p e r c e n t a g e  o f  u n r e s t r i c t e d  r e v e n u e  f o r  

a n y  f i s c a l  y e a r  u n d e r  t h e  p r o v i s i o n s  o f  AS 37 .14 .036(c) ,  t h e  
P l a i n t i f f s  may o b t a i n  a  j u d g m e n t  a g a i n s t  t h e  S t a t e  ( a s  t o  w h i c h  

t h e  S t a t e  s h a l l  n o t  o b j e c t )  t h a t  t h e  r e d u c t i o n  i s  v o i d  a n d  o b t a i n  

a n  i n j u n c t i o n  a g a i n s t  t h e  S t a t e  ( a s  t o  w h i c h  t h e  S t a t e  s h a l l  n o t  

o b j e c t )  f r o m  s p e n d i n g  t h e  d i f f e r e n c e  b e tw e e n  t h e  am oun t  a r r i v e d  

a t  u s i n g  t h e  p e r c e n t a g e s  s e t  f o r t h  a b o v e  a n d  t h e  r e d u c e d  am o u n t .
25. Remedy i n  t h e  E v e n t  o f  B r e a c h  o f  Good F a i t h  a n d  F a i r  

D e a l i n g . I n  t h e  e v e n t  o f  a  b r e a c h  o f  t h e  i m p l i e d  c o v e n a n t  o f  
g o o d  f a i t h  a n d  f a i r  d e a l i n g  b y  e i t h e r  p a r t y  r e s u l t i n g  i n  a n  

i n a b i l i t y  t o  c o m p l e t e  t h e  r e c o n s t i t u t i o n  o f  t h e  T r u s t  b y  D ec em be r  

1, 1994 ( o r  s u c h  e x t e n d e d  t i m e  a s  may b e  a g r e e d  t o  b y  t h e  p a r ­

t i e s ) ,  a n d  i n  a d d i t i o n  t o  o t h e r  e q u i t a b l e  r e l i e f ,  a  c o u r t  may 

e q u i t a b l y  t o l l  t h e  d a t e  f o r  r e c o n s t i t u t i o n  o f  t h e  T r u s t  b y  t h e  

a m o u n t  o f  t i m e  s u c h  p a r t y  i s  i n  b r e a c h  o f  t h e  c o v e n a n t .

26. G e n e r a l  R em e d i e s  f o r  B r e a c h  o f  R e c o n s t i t u t i o n  P r o v i ­

s i o n s  . I n  t h e  e v e n t  o f  a  b r e a c h  o f  t h e  t e r m s  o f  C h a p t e r  66 a n d  

t h i s  S e t t l e m e n t  A g r e e m e n t  p e r t a i n i n g  t o  t h e  r e c o n s t i t u t i o n  o f  t h e  

T r u s t ,  e i t h e r  p a r t y  may s e e k  a p p r o p r i a t e  e q u i t a b l e  r e l i e f  t o  

c o m p e l  t h e  o t h e r  p a r t y  t o  c om p ly  w i t h  t h e  t e r m s  o f  C h a p t e r  66 a n d  
t h i s  S e t t l e m e n t  A g r e e m e n t .  I f  a  p a r t y  s e e k s  e q u i t a b l e  r e l i e f
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u n d e r  t h i s  S e c t i o n ,  t h e  o t h e r  p a r t y  w i l l  n o t  a s s e r t  a s  a  d e f e n s e  
t o  t h e  a c t i o n  t h a t  t h e r e  e x i s t s  a n  a d e q u a t e  l e g a l  r em e d y .

27. Remedy f o r  F a i l u r e  o f  H y p o t h e c a t i o n . I n  t h e  e v e n t  t h a t  

t h e  h y p o t h e c a t i o n  o f  t h e  H y p o t h e c a t e d  L a n d s  i s  d e c l a r e d  I n e f f e c ­

t i v e  b y  a  f i n a l  j u d i c i a l  o r d e r ,  t h e  p a r t i e s  s h a l l  h a v e  6C d a y s  t o  

a r r i v e  a t  a  m u t u a l l y  a g r e e a b l e  way t o  a d d r e s s  s u c h  i n v a l i d i t y .

I n  t h e  e v e n t  t h e  p a r t i e s  a r e  u n a b l e  t o  a r r i v e  a t  s u c h  a n  a g r e e ­

m e n t ,  e i t h e r  p a r t y  h a s  t h e  r i g h t  t o  t e r m i n a t e  t h i s  S e t t l e m e n t  

A g r e e m e n t .
28. R em ed i e s  f o r  F a i l u r e  t o  R e c o n s t i t u t e  t h e  T r u s t . (a) I n  

t h e  e v e n t  t h e  t r u s t  i s  n o t  f u l l y  r e c o n s t i t u t e d  b y  D ec em be r  1,

1994 ( o r  s u c h  e x t e n d e d  d a t e  f o r  r e c o n s t i t u t i n g  t h e  T r u s t  a s  may 

b e  a g r e e d  t o  b y  t h e  p a r t i e s ) ,  u n l e s s  s u c h  f a i l u r e  t o  r e c o n s t i t u t e  
t h e  T r u s t  i s  d u e  t o  t h e  l a c k  o f  g o o d  f a i t h  o n  t h e  p a r t  o f  t h e  
P l a i n t i f f s ,  t h e  P l a i n t i f f s  s h a l l ,  i n  a d d i t i o n  t o  a n y  o t h e r  r e m e ­

d i e s  t h e y  may h a v e ,  b e  e n t i t l e d  t o  f o r e c l o s e  o n  t h e  H y p o t h e c a t e d  

L a n d s  a s  p r o v i d e d  i n  S e c t i o n  56(d) o f  C h a p t e r  66 a n d  A r t i c l e  I I I ,  

S e c t i o n  29 o f  t h i s  S e t t l e m e n t  A g r e em e n t .

(b) I f  P l a i n t i f f s  a r e  u n a b l e  t o  v a l i d l y  a n d  e f f e c t i v e l y  

r e q u i r e  r e c o n s t i t u t i o n  o f  t h e  T r u s t  a s  c o n t e m p l a t e d  u n d e r  C h a p t e r  

66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t ,  t h e  P l a i n t i f f s  may a p p l y  t o  t h e  

c o u r t  f o r  a n y  o t h e r  a p p r o p r i a t e  r e l i e f .

29. F o r e c l o s u r e  a s  R em edy . P l a i n t i f f s  a r e  n o t  r e q u i r e d  t o  

f o r e c l o s e  on  t h e  H y p o t h e c a t e d  L a n d s  p r i o r  t o  s e e k i n g  a n y  o t h e r  

r e l i e f  a v a i l a b l e  t o  P l a i n t i f f s .  I n  t h e  e v e n t  o f  f o r e c l o s u r e ,  (1) 

t h e  p a r c e l s  t o  b e  f o r e c l o s e d  a n d  m a n n e r  o f  f o r e c l o s u r e ,  a n d  (2) 
e n t i t l e m e n t  t o  t h e  f u t u r e  r e n t s ,  p r o c e e d s ,  p r o d u c t s ,  a n d  p r o f i t s
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d e r i v e d  f r o m  t h e  H y p o t h e c a t e d  L a n d s ,  s h a l l  b e  d e t e r m i n e d  b y  t h e  
c o u r t  u n d e r  S e c t i o n s  56 a n d  57 o f  C h a p t e r  66.

30. T e r m i n a t i o n  o f  S e t t l e m e n t . (a) E x c e p t  a s  s p e c i f i c a l l y  

p r o v i d e d  i n  t h i s  S e t t l e m e n t  A g r e e m e n t ,  a n y  d i s p u t e  w h e t h e r  t e r m i ­

n a t i o n  o f  t h e  s e t t l e m e n t  em b o d i e d  i n  C h a p t e r  66 a n d  t h i s  S e t t l e ­

m en t  A g r e em e n t  i s  a p p r o p r i a t e  s h a l l  b e  r e s o l v e d  by  t h e  c o u r t  

u n d e r  S e c t i o n  57 o f  C h a p t e r  66. I n  c o n s i d e r i n g  w h e t h e r  t e r m i n a ­

t i o n  o f  t h e  s e t t l e m e n t  i s  a p p r o p r i a t e ,  t h e  f o l l o w i n g  f a c t o r s  

s h a l l  a p p l y :
( i )  t h e  e x t e n t  co w h i c h  t h e  T r u s t  h a s  b e e n  r e c o n s t i t u t e d ;

( i i )  t h e  l i k e l i h o o d  t h a t  t h e  T r u s t  w i l l  b e  r e c o n s t i t u t e d  a s  

c o n t e m p l a t e d  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  

A g r e em e n t  i f  t h e  s e t t l e m e n t  i s  * t e r m i n a t e d ;

( i i i )  t h e  am oun t  o f  w o rk  c o m p l e t e d  a n d  ^.unds e x p e n d e d  t o w a r d  
r e c o n s t i t u t i o n  o f  t h e  T r u s t  a s  p r o v i d e d  i n  C h a p t e r  66 

a n d  t h i s  S e t t l e m e n t  A g r e e m e n t ;

( i v )  t h e  g ood  f a i t h  o f  t h e  p a r t i e s ;

(v) t h e  p r e j u d i c e  t o  t h e  p a r t i e s  i f  t h e  s e t t l e m e n t  i s  o r  

i s  n o t  t e r m i n a t e d ;  a n d
(v i)  o t h e r  a p p r o p r i a t e  c o n s i d e r a t i o n s .

(b) I n  t h e  e v e n t  t h i s  s e t t l e m e n t  i s  t e r m i n a t e d  a s  p r o v i d e d  

i n  t h i s  S e c t i o n  o r  o t h e r w i s e ,  t h e  s e t t l e m e n t  em b o d i e d  i n  C h a p t e r  

66 a n d  t h i s  S e t t l e m e n t  A g r e em e n t  s h a l l  b e  v o i d  a n d ,  e x c e p t  a s  

p r o v i d e d  i n  A r t i c l e  I I I ,  S e c t i o n  31, t h e  p a r t i e s  r e t u r n e d  t o  

t h e .L r  r e s p e c t i v e  p o s i t i o n s  a s  i f  t h i s  s e t t l e m e n t  h a d  n e v e r  b e com e  
e f f e c t i v e ,  i n c l u d i n g  t h e  r i g h t  t o  r e - a s s e r t  c l a i m s  t o  O r i g i n a l  

T r u s t  L a n d s .
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31. C a n c e l l a t i o n  o f  R e - N o t i c e  o f  L i s  P e n d e n s  a n d  M o d i f i c a t i o n  t o

Remove P r e l i m i n a r y  I n j u n c t i o n  W i t h  R e s p e c t  t o  C e r t a i n  T h i r d  P a r t y

T r a n s a c t i o n s . ' a )  P l a i n t i f f s  r e c o r d e d  r e - n o t i c e s  o f  l i s  p e n d e n s

a f f e c t i n g  a l l  O r i g i n a l  T r u s t  L a n d s  i n  o r  a b o u t  S e p t e m b e r  1990,

a n d  b y  o r d e r  o f  t h e  S u p e r i o r  C o u r t  d a t e d  J u l y  9, 1990, t h e  S t a t e

h a s  b e e n  e n j o i n e d
f r o m  i s s u i n g  a n y  p a t e n t ( s )  o r  o t h e r  d o c u m e n t s  
o r  t a k i n g  a n y  f u r t h e r  s t e p s  w h i c h  c o n v e y  o r  
t r a n s f e r  m e n t a l  h e a l t h ,  t r u s t  l a n d s  o r  a n y  
i n t e r e s t ( s )  t h e r e i n ,  i n c l u d i n g  w i t h o u t  l i m i t a ­
t i o n ,  a n y  p e r m i t s  t o  u s e  o r  o c c u p y  m e n t a l  
h e a l t h  t r u s t  l a n d s ,  o r  e x t r a c t  r e s o u r c e s  f r o m  
a n y  m e n t a l  h e a l t h  t r u s t  l a n d s ,  p e n d i n g  f i n a l  
r e s o l u t i o n  o f  c h i s  l i t i g a t i o n  o r  e a r l i e r  o r d e r  
o f  t h i s  c o u r t .

Upon f i n a l  a p p r o v a l  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  a n d  C h a p t e r  66 

t a k i n g  e f f e c t ,  a l l  s u c h  t h i r d  p a r t y  r i g h t s  a r e  v a l i d a t e d  a n d  t h e  

n e e d  t o  l i t i g a r e  i s s u e s  r e l a t i n g  t o  t i t l e  i s  e l i m i n a t e d .  The  

l e n g t h  o f  t i m e ,  h o t  ' v e r ,  t o  o b t a i n  a p p r o v a l  may c a u s e  s u b s t a n t i a l  

h a r d s h i p  t o  c e r t a i j  t h i r d  p a r t i e s  who h a v e  r e c e i v e d  p a t e n t s  o r  

who h a v e  e n t e r e d  i n t o  c o n t r a c t s  t o  r e c e i v e  t i t l e  t o  O r i g i n a l  

T r u s t  L a n d s  f r o m  t h e  S t a t e  o r  m u n i c i p a l i t i e s .  T h e r e f o r e ,  u p o n  
p r e s e n t a t i o n  o f  t h i s  S e t t l e m e n t  A g r e em e n t  t o  t h e  c o u r t  f o r  a p ­

p r o v a l ,  t n e  S t a t e  a n d  t h e  P l a i n t i f f s  e x e c u t i n g  t h i s  S e t t l e m e n t  

A g r e em e n t  t h r o u g h  c o u n s e l  s h a l l  i m m e d i a t e l y  move f o r  c a n c e l l a t i o n  

o f  t h e  r e - n o t i c e  o f  l i s  p e n d e n s  a n d  m o d i f i c a t i o n  t o  r em ov e  t h e  

p r e l i m i n a r y  i n j u n c t i o n  w i t h  r e s p e c t  t o  O r i g i n a l  T r u s t  L a n d s  i n  

w h i c h  t h e  S t a t e  o r  a n y  m u n i c i p a l i t y  c o n v e y e d  o r  a g r e e d  t o  c o n v e y  

t i t l e  t o  a  t h i r d  p a r t y  i n  t h e  f o rm  a t t a c h e d  h e r e t o  a s  E x h i b i t  H.

F o r  p u r p o s e s  o f  t h i s  S e c t i o n ,  a  c o n v e y a n c e  o r  a g r e e m e n t  t o  c o n v e y  

b y  t h e  S t a t e  t o  a  m u n i c i p a l i t y  i s  n o t  o n e  t o  a  t h i r d  p a r t y .
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(b) I n  o r d e r  t o  p r o t e c t  t h e  T r u s t ' s  i n t e r e s t s  i n  t h e  O r i g i ­

n a l  T r u s t  L a n d s  d e s c r i b e d  i n  S u b s e c t i o n  (a) ,  t h e  p a r t i e s  a g r e e  
t h a t  i f  t h e  s e t t l e m e n t  o f  t h i s  a c t i o n  c o n t e m p l a t e d  b y  C h a p t e r  66 

a n d  t h i s  S e t t l e m e n t  A g r e em e n t  i s  n o t  f i n a l l y  a p p r o v e d  b y  t h e  
c o u r t ,  t h e  P l a i n t i f f s  may r e a s s e r t  c l a i m s  t o  s u c h  l a n d s .  The  

p a r t i e s  f u r t h e r  a g r e e  t h a t  i f  t h e  s e t t l e m e n t  o f  t h i s  a c t i o n  

c o n t e m p l a t e d  b y  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  i s  n o t  

f i n a l l y  a p p r o v e d  b y  t h e  c o u r t ,  o r  i s  t e r m i n a t e d  f o r  a n y  r e a s o n ,  

t h e  S t a t e  s h a l l  c o m p e n s a t e  t h e  t r u s t  f o r  t h e  f a i r  m a r k e t  v a l u e  o f  

a n y  v a l i d  i n t e r e s t ( s )  o f  t h e  T r u s t  t h a t  w e r e  c u t - o f f  a f t e r  t h e  

d a t e  t h e  r e - n o t i c e s  o f  l i s  p e n d e n s  w e r e  c a n c e l e d .  The  c o m p e n s a ­

t i o n  may b e  made i n  l a n d  a s  c o m p a r a b l e  i n  c h a r a c t e r  a s  p r a c t i c a ­

b l e  t o  t h e  l a n d  f o r  w h i c h  t h e  T r u s t ' s  v a l i d  i n t e r e s t s  w e r e  c u t ­

o f f ,  a s  p r o v i d e d  i n  S e c t i o n  55 o f  C h a p t e r  66.

(c) I f  t h e  c o u r t  d e n i e s  t h e  m o t i o n  o r  i f  a n  o r d e r  a p p r o v i n g

t h e  m o t i o n  f o r  c a n c e l l a t i o n  o f  t h e  r e - n o t i c e  o f  l i s  p e n d e n s  a n d  

f o r  m o d i f i c a t i o n  t o  r em ov e  t h e  p r e l i m i n a r y  i n j u n c t i o n  s e t  f o r t h  
i n  s u b s e c t i o n  (a) i s  n o t  e n t e r e d  w i t h i n  4 m o n t h s  o f  t h e  d a t e  t h e  

m o t i o n  i s  s u b m i t t e d  t o  t h e  c o u r t  f o r  d e c i s i o n ,  t h e  p a r t i e s  s h a l l

h a v e  60 d a y s  t o  a r r i v e  a t  a  m u t u a l l y  a g r e e a b l e  way t o  a d d r e s s  t h e

i n t e r e s t s  o f  s u c h  t h i r d  p a r t i e s  a n d  t h e  T r u s t  i n  t h e  p a r c e l s  o f  

O r i g i n a l  T r u s t  L a n d s .  I n  t h e  e v e n t  t h e  p a r t i e s  a r e  u n a b l e  t o  

a r r i v e  a t  s u c h  a n  a g r e e m e n t ,  e i t h e r  p a r t y  may t e r m i n a t e  t h i s  
S e t t l e m e n t  A g r e e m e n t .

(d) T h i s  S e c t i o n  s u r v i v e s  t e r m i n a t i o n  o f  t h i s  S e t t l e m e n t  
A g r e e m e n t .
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A R T I C L E  I V .
O N G O I N G  R E S P O N S I B I L I T I E S  

O F  T H E  S T A T E  A N D  T H E  T R U S T  A U T H O R I T Y

1. G e n e r a l  T r u s t  R e s p o n s i b i l i t i e s  a n d  O b l i g a t i o n s . The  

p a r t i e s  a g r e e  t h a t  t h e  S t a t e ,  i n  c a r r y i n g  o u t  i t s  r e s p o n s i b i l i ­

t i e s  a n d  o b l i g a t i o n s  u n d e r  t h e  E n a b l i n g  A c t ,  a c t s  t h r o u g h  t h e  

G o v e r n o r  a n d  h i s  o r  h e r  A d m i n i s t r a t i o n ,  t h e  L e g i s l a t u r e ,  a n d  t h e  

T r u s t  A u t h o r i t y .
(a) The  T r u s t  A u t h o r i t y  i s  u n d e r  t h e  o b l i g a t i o n  when p e r ­

f o r m i n g  f u n c t i o n s  r e l a t e d  t o  t h e  T r u s t  t o  do  s o  a s  p r o v i d e d  i n  

C h a p t e r  66, i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,
( i)  when  e x e r c i s i n g  a n y  d i s c r e t i o n  u n d e r  C h a p t e r  66 p e r ­

t a i n i n g  t o  t h e  T r u s t ,  t o  do  s o  p r o p e r l y  a s  p r o v i d e d  i n  

C h a p t e r  66;
( i i )  a s s u r i n g  t h a t  T r u s t  P r o p e r t y  a n d  T r u s t  F u n d s  a r e  a d m i n ­

i s t e r e d  p r o p e r l y ;

( i i i )  a s s u r i n g  t h a t  t h e  T r u s t  c o r p u s  i s  p r e s e r v e d  a n d  p r o ­

t e c t e d ;
( iv )  a s s u r i n g  t h a t  a l l  r e v e n u e  d e r i v e d  f r o m  T r u s t  P r o p e r t y  

i s  d e p o s i t e d  i n t o  t h e  M e n t a l  H e a l t h  T r u s t  F un d  o r  t h e  

M e n t a l  H e a l t h  T r u s t  I n com e  A c c o u n t  a s  e i t h e r  c o r p u s  o r  

i n c om e ,  a s  a p p r o p r i a t e ,  p u r s u a n t  t o  AS 13.38.010 e t . 

Beg ..;
(v) a s s u r i n g  t h a t  T r u s t  F u n d s  a r e  s p e n t  s o l e l y  f o r  T r u s t

p u r p o s e s  a s  p r o v i d e d  i n  C h a p t e r  66, u n l e s s  a n  e x c e s s  i s

p r o p e r l y  d e t e r m i n e d  t o  e x i s t  u n d e r  C h a p t e r  66; a n d

(v i)  a s s u r i n g  t h a t  g r a n t e e s  o f  a n d  c o n t r a c t o r s  b e i n g  p a i d

w i t h  T r u s t  F u n d s  s p e n d  T r u s t  F u n d s  i n  a c c o r d a n c e  w i t h
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C h a p t e r  66, a n d  t h e  t e r m s  o f  t h e  g r a n t  o r  c o n t r a c t .

(b) The L e g i s l a t u r e  i s  u n d e r  t h e  o b l i g a t i o n  when  p e r f o r m i n g  

f u n c t i o n s  r e l a t e d  t o  t h e  T r u s t  t o  do  s o  a s  p r o v i d e d  i n  C h a p t e r  

66, i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,
( i ;  when e x e r c i s i n g  a n y  d i s c r e t i o n  u n d e r  C h a p t e r  66 p e r ­

t a i n i n g  t o  t h e  T r u s t ,  t o  do  s o  p r o p e r l y  a s  p r o v i d e d  i n  

C h a p t e r  66; a n d
( i i )  a p p r o p r i a t i n g  T r u s t  F u n d s  s o l e l y  f o r  T r u s t  P u r p o s e s

p r o p e r l y  a s  p r o v i d e d  i n  C h a p t e r  66, u n l e s s  a n  e x c e s s  i s

p r o p e r l y  d e t e r m i n e d  t o  e x i s t  u n d e r  C h a p t e r  66.

(c) The G o v e r n o r  a n d  h i s  o r  h e r  A d m i n i s t r a t i o n  i s  u n d e r  t h e  

o b l i g a t i o n  when p e r f o r m i n g  f u n c t i o n s  r e l a t e d  t o  t h e  T r u s t  t o  do 

s o  a s  p r o v i d e d  i n  C h a p t e r  66, i n c l u d i n g  w i t h o u t  l i m i t a t i o n ,

( i)  when e x e r c i s i n g  a n y  d i s c r e t i o n  u n d e r  C h a p t e r  66 p e r ­

t a i n i n g  t o  t h e  T r u s t ,  t o  do  s o  p r o p e r l y  a s  p r o v i d e d  i n  

C h a p t e r  66;

( i i )  a s s u r i n g  t h a t  T r u s t  F u n d s  a r e  s p e n t  s o l e l y  f o r  T r u s t
p u r p o s e s  a s  p r o v i d e d  f o r  i n  C h a p t e r  66, u n l e s s  a n

e x c e s s  i s  p r o p e r l y  d e t e r m i n e d  t o  e x i s t  u n d e r  C h a p t e r  

66; a n d

( i i i )  a s s u r i n g  t h a t  g r a n t e e s  o f  a n d  c o n t r a c t o r s  b e i n g  p a i d  

w i t h  T r u s t  F u n d s  s p e n d  T r u s t  F u n d s  i n  a c c o r d a n c e  w i t h  

C h a p t e r  66, a n d  t h e  t e r m s  o f  t h e  g r a n t  o r  c o n t r a c t .

2. S h a r i n g  o f  I n f o r m a t i o n , (a) E x c e p t  a s  p r o v i d e d  u n d e r  

S u b s e c t i o n  ( c ) ,  t h e  p a r t i e s  a g r e e  t h a t  t h e  T r u s t  A u t h o r i t y  i s  

e n t i t l e d  t o  r e c e i v e  a t  i t s  r e q u e s t  a l l  i n f o r m a t i o n  i n  t h e  S t a t e ' s  

p o s s e s s i o n  o r  c o n t r o l  r e l e v a n t  t o :
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( i)  t h e  p r e p a r a t i o n ,  r e v i s i o n ,  o r  am endmen t  o f  t h e  i n t e ­

g r a t e d  c o m p r e h e n s i v e  m e n t a l  h e a l t h  p r o g r a m  p l a n ;
( i i )  t h e  p l a n n i n g  o f  e x p e n d i t u r e s  f r o m  t h e  M e n t a l  H e a l t h  

T r u s t  A c c o u n t ;  and

( i i i )  t h e  i m p l e m e n t a t i o n  o f  t h e  i n t e g r a t e d  c o m p r e h e n s i v e

s y s t e m  o f  c a r e  e s t a b l i s h e d  u n d e r  t h e  E n a b l i n g  A c t ,  a s  

d e t e r m i n e d  b y  t h e  p l a n .

(b) I n f o r m a t i o n  u n d e r  (a) o f  t h i s  S e c t i o n  i n c l u d e s  i n f o r m a ­
t i o n  t h a t  i s  c o n f i d e n t i a l  u n d e r  s t a t e  a n d  f e d e r a l  l aw .  To t h e  

e x t e n t  t h a t  i n f o r m a t i o n  p r o v i d e d  u n d e r  t h i s  S e c t i o n  i s  c o n f i d e n ­
t i a l ,  i t s  c o n f i d e n t i a l i t y  s h a l l  b e  s o  s t a t e d  a n d  p r o v i d e d  s u b j e c t  

t o  a p p r o p r i a t e  s a f e g u a r d s  r e g a r d i n g  m a i n t e n a n c e  o f  c o n f i d e n t i a l i ­

t y .

(c) I f  t h e  S t a t e  a s s e r t s  t h a t  d i s c l o s u r e  o f  i n f o r m a t i o n  r e ­

q u e s t e d  b y  t h e  T r u s t  A u t h o r i t y  i s  p r o h i b i t e d  b y  l aw  o r  o t h e r w i s e  

n e e d  n o t  b e  made ,  i t  s n a i l  p r o v i d e  t h e  T r u s t  A u t h o r i t y  w i t h  t h e  

i d e n t i t y  o f  t h e  s o u r c e  a n d  a  d e s c r i p t i o n  o f  t h e  n a t u r e  o f  t h e  

i n f o r m a t i o n  w i t h h e l d ,  a n d  t h e  T r u s t  A u t h o r i t y  may s e e k  a p p r o p r i ­

a t e  j u d i c i a l  r e l i e f  t o  c om p e l  d i s c l o s u r e  o f  t h e  i n f o r m a t i o n .

3. T a x a t i o n  o f  T r u s t  L a n d . The p a r t i e s  a g r e e  t h a t  T r u s t  

L a n d  i s  n o t  s u b j e c t  t o  g e n e r a l  t a x a t i o n  e x c e p t  t h a t  a  p r i v a t e  

l e a s e h o l d ,  c o n t r a c t ,  o r  o t h e r  i n t e r e s t  i n  t h e  p r o p e r t y  i s  t a x a b l e  
t o  t h e  e x t e n t  o f  t h a t  i n t e r e s t .

4. M an ag em en t  o f  O t h e r  S t a t e  L a n d . The  p a r t i e s  a g r e e  t h a t  

R e c o n s t i t u t e d  T r u s t  L a n d s  s h a l l  b e  t r e a t e d  a s  p r i v a t e  l a n d  f o r  

p u r p o s e s  o f  t h e  m an a g em en t  o f  o t h e r  S t a t e  l a n d ,  i n c l u d i n g  w i t h o u t  
l i m i t a t i o n ,  e n t i t l e m e n t s  t o  p r e f e r e n c e  r i g h t s  a n d  b u f f e r  z o n e s .
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5. L a v  A p p l i c a b l e  t o  M anag em en t  o f  T r u s t  L a n d s , (a) E x c e p t  

f o r  t h e  n o t i c e  r e q u i r e d  u n d e r  AS 38 .05.945 (b) a n d  (c) ,  t h e  

p a r t i e s  a g r e e  t h a t  R e c c n s t i t u t e d  T r u s t  L an d  s h a l l  b e  m an ag ed  by  
t h e  T r u s t  A u t h o r i t y  f r e e  f r o m  a l l  S t a t e  l a w s  t h a t  a p p l y  o n l y  t o  

t h e  s a l e ,  e n c u m b r a n c e ,  d e v e l o p m e n t  o r  u s e  o f  S t a t e  l a n d s  n o t  h e l d  

i n  t r u s t .
(b) I f  a  c l a i m  i s  made c h a l l e n g i n g  t h e  v a l i d i t y  o f  s u b s e c ­

t i o n  ( a ) ,  t h e . S t a t e  a g r e e s  t o  d e f e n d  i t s  v a l i d i t y  on  a l l  a p p r o ­

p r i a t e  g r o u n d s ,  i n c l u d i n g  t h e  g r o u n d  t h a t  e n f o r c e m e n t  o f  t h e  

c l a i m  c o n s t i t u t e s  i m p a i r m e n t  o f  P l a i n t i f f s '  a n d  B e n e f i c i a r i e s '  

c o n t r a c t  r i g h t s  u n d e r  t h i s  S e t t l e m e n t  A g r e e m e n t .

6. A c c e s s  t o  T r u s t  L a n d . The p a r t i e s  a g r e e  t h a t  t h e  S t a t e  

w i l l  r e s e r v e  w i t h o u t  c h a r g e  l e g a l  r i g h t s - o f - w a y s  a n d  e a s e m e n t s  

f o r  a c c e s s  a n d  f o r  u t i l i t y  s e r v i c e s  t o  e a c h  p a r c e l  o f  R e c o n s t i ­

t u t e d  T r u s t  L a n d .  C o n s i s t e n t  w i t h  s t a t e  a n d  f e d e r a l  l aw ,  a  r i g h t -  

o f-w ay  o r  e a s e m e n t  s h a l l  b e  l o c a t e d  t o  a s s u r e  a d e q u a t e  a n d  f e a s i ­

b l e  a c c e s s  f o r  t h e  p u r p o s e s  f o r  w h i c h  t h e  r i g h t - o f - w a y  o r  e a s e ­

m e n t  i s  i n t e n d e d .  N o t h i n g  i n  t h i s  S e c t i o n  r e q u i r e s  t h e  S t a t e  t o  

p r o v i d e  a c c e s s  a c r o s s  n o n - S t a t e  l a n d .

7. S t a t e  I n f r a s t r u c t u r e  on T r u s t  L a n d s . The S t a t e  may n o t  

e x c l u d e  i n f r a s t r u c t u r e  o r  f i n a n c i a l  s u p p o r t  t o  t h e  T r u s t  on  t h e  
b a s i s  t h a t  s u c h  i n f r a s t r u c t u r e  o r  f i n a n c i a l  s u p p o r t  w o u ld  b e n e f i t  
T r u s t  L a n d .

8. C o m p l i a n c e  W i t h  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e ­

m e n t  I s  a  D e ' . e n s e , I n  a n y  a c t i o n  b y  t h e  B e n e f i c i a r i e s  i n  w h i c h  

i t  i s  a l l e g e d  t h a t  a n y  S t a t e  a c t i o n  i s  i n c o n s i s t e n t  w i t h  t h e  

r e q u i r e m e n t s  o f  t h e  E n a b l i n g  A c t ,  i t  i s  a  c o m p l e t e  a n d  t o t a l
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d e f e n s e  t h a t  t h e  S t a t e  i s  a c t i n g  c o n s i s t e n t l y  w i t h  C h a p t e r  66 a n d  

t h i s  S e t t l e m e n t  A g r e em e n t .
9. S t a t e  Amendment o f  S e l e c t i o n  P r i o r i t i e s . The  p a r t i e s  

a g r e e  t h a t  t i m e l y  c o n v e y a n c e  o f  t h e  T r u s t ' s  r e m a i n i n g  l a n d  e n t i ­

t l e m e n t  u n d e r  t h e  E n a b l i n g  A c t  i s  c r i t i c a l  t o  t h e  T r u s t .  A c c o r d ­

i n g l y ,  t h e  S t a t e  w i l l  p r o v i d e  t h e  P l a i n t i f f s  w i t h  a  c o m p l e t e  

l i s t i n g  o f  p e n d i n g  m e n t a l  h e a l t h  s e l e c t i o n s  a n d  i t s  a n a x y s i s  o f  

s e l e c t i o n  c o n f l i c t s ,  i f  a n y .  The  P l a i n t i f f s  w i l l  p r i o r i t i z e  t h e  

r e m a i n i n g  m e n t a l  h e a l t h  s e l e c t i o n s  a n d  p r o v i d e  t h i s  l i s t i n g  t o  

t h e  S t a t e  w h i c h  s h a l l  i n c o r p o r a t e  s u c h  p r i o r i t i z a t i o n  i n  t h e  

a n n u a l  c o n v e y a n c e  p r i o r i t y  l i s t  f i l i n g  w i t h  BLM. The  S t a t e  s h a l l  

c o n s u l t  w i t h  t h e  P l a i n t i f f s  when i t  d e t e r m i n e s  t h e  a p p r o p r i a t e  

r a n k i n g  o f  t h e  m e n t a l  h e a l t h  s e l e c t i o n s  among t h e  o t h e r  S t a t e  
c o n v e y a n c e  p r i o r i t i ^ 3 .  I n  t h o s e  c a s e s  w h e r e  m e n t a l  h e a l t h  s e l e c ­

t i o n s  a n d  g e n e r a l  o r  c om m un i t y  g r a n t  s e l e c t i o n s  a r e  c o e x i s t e n t :  
(1) t h e  S t a t e  a n d  P l a i n t i f f s  w i l l  r e s o l v e  t h e  c o n f l i c t s  i n  a  

m a n n e r  w h ' oh e n s u r e s  f u t u r e  T r u s t  o r  S t a t e  o w n e r s h i p ,  a n d  (2) 

when r e q u e s t e d  b y  P l a i n t i f f s ,  t h e  S t a t e  s h a l l  r e s o l v e  c o n f l i c t s  

i n  f a v o r  o f  t h e  T r u s t .
10. Com p e t i n g  N a t i v e  A l l o t m e n t s . (a) The S t a t e  a n d  t h e  

P l a i n t i f f s  s u p p o r t  t h e  p r o m p t  a d j u d i c a t i o n  a n d  a p p r o v a l  o f  v a l i d  

N a t i v e  a l l o t m e n t  a p p l i c a t i o n s .  The  S t a t e  s h a l l  d e t e r m i n e  w h e t h ­

e r  t o  c h a l l e n g e  t h e  v a l i d i t y  o f  a n y  N a t i v e  a l l o t m e n t  a p p l i c a t i o n  

o n  O r i g i n a l  T r u s t  L a n d s ,  H y p o t h e c a t e d  L a n d s ,  a n d  o t h e r  S t a t e  

l a n d s  i d e n t i f i e d  a s  S u b s t i t u t e  L a n d  o r  P r o p o s e d  S u b s t i t u t e  L a n d .  

The  S t a t e  s h a l l  n o t i f y  P l a i n t i f f s  o f  t h e  S t a t e ' s  d e t e r m i n a t i o n s ,  

w h i c h  s h a l l  b e  f i n a l  a n d  n o t  r e v i e w a b l e  b y  t h e  c o u r t  u n d e r  Sec-

R E V IE U  DRAFT (M a rch  2 5 ,  1 9 9 2  1 :0 0  p .m .)  REVIEW  DRAFT



(b) L an d s  t h a t  h a v e  b e e n  a p p r o v e d  f o r  c o n v e y a n c e  o r  p a t e n t  
u n d e r  t h e  E n a b l i n g  A c t  t h a t  a r e  d e t e r m i n e d  t o  b e  s u b j e c t  t o  v a l i d  
N a t i v e  A l l o t m e n t  a p p l i c a t i o n s  s h a l l  b e  t r e a t e d  a s  N o n - R e c o n s t i ­

t u t e d  T r u s t  L an d s  f o r  w h i c h  c o m p e n s a t i o n  s h a l l  b e  made p u r s u a n t  

t o  S e c t i o n  55 o f  C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  S e t t l e m e n t  

A g r e e m e n t  a s  f o l l o w s :

( i )  To t h e  e x t e n t  t h a t  r e m a i n i n g  s e l e c t i o n s  u n d e r  t h e  

E n a b l i n g  A c t  w i l l  r e s u l t  i n  c o n v e y a n c e  o f  l a n d s  t h a t  

a r e  n o t  a s  v a l u a b l e  a s  t h e  N a t i v e  A l l o t m e n t  L and ,  t h e  

S t a t e  w i l l  c o m p e n s a t e  t h e  T r u s t  i n  t h e  same m a n n e r  a s  

f o r  N o n - R e c o n s t i t u t e d  T r u s t  L a n d s  u n d e r  C h a p t e r  66 a n d  
t h i s  S e t t l e m e n t  A g r e em e n t  w i t h  l a n d  a s  c o m p a r a b l e  a s  

p r a c t i c a b l e  t o  t h e  N a t i v e  A l l o t m e n t  l a n d ,  a n d  e q u a l  i n  
f a i r  m a r k e t  v a l u e  t o  t h e  d i f f e r e n c e  i n  f a i r  m a r k e t  

v a l u e  b e tw e e n  t h e  l a n d  m o s t  l i k e l y  t o  b e  c o n v e y e d  a n d  

t h e  N a t i v e  A l l o t m e n t  l a n d .

( i i )  S i n c e  t h e  a c t u a l  c o n v e y a n c e  by  BLM o f  l a n d s  t o  r e p l a c e  

t h e  N a t i v e  A l l o t m e n t  l a n d  may n o t  o c c u r  f o r  some t i m e ,  

t h e  P l a i n t i f f s  a n d  t h e  S t a t e  s h a l l  j o i n t l y  d e t e r m i n e  
t h o s e  l a n d s  t h a t  a r e  m o s t  l i k e l y  t o  b e  c o n v e y e d  u n d e r  

t h e  E n a b l i n g  A c t  i n s t e a d  o f  t h e  N a t i v e  A l l o t m e n t  l a n d ,

( i i i )  T h i s  S e c t i o n  o n l y  a p p l i e s  t o  N a t i v e  A l l o t m e n t  A p p l i c a ­

t i o n s  t h a t  a r e  shown on  t h e  BLM M a s t e r  T i t l e  P l a t s  

p r i o r  t o  c o n v e y a n c e  o f  t h e  r e l e v a n t  l a n d  t o  t h e  T r u s t  

A u t h o r i t y .  A f t e r  s u c h  t i m e ,  t h e  T r u s t  A u t h o r i t y  s h a l l  

b e  r e s p o n s i b l e  f o r  h a n d l i n g  N a t i v e  A l l o t m e n t  A p p l i c a -

tions 55(h) and 57 of Chapter 66.
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The  p a r t i e s  a g r e e  t h a t  o n l y  when T r u s t  I n c om e  e x c e e d s  t h e  am ou n t  

t h a t  i s  r e a s o n a b l y  n e c e s s a r y  t o  m e e t  t h e  p r o j e c t e d  o p e r a t i n g  a n d  

c a p i t a l  e x p e n s e s  o f  t h e  i n t e g r a t e d  c o m p r e h e n s i v e  m e n t a l  h e a l t h  

p r o g r a m  t h a t  a n y  T r u s t  F u n d s  may b e  t r a n s f e r r e d  t o  t h e  g e n e r a l  
f u n d .  I n  t h e  e v e n t  t h a t  T r u s t  I n com e  i s  i n s u f f i c i e n t  t o  f u n d  t h e  

n e c e s s a r y  o p e r a t i n g  a n d  c a p i t a l  e x p e n s e s  o f  t h e  i n t e g r a t e d  com­
p r e h e n s i v e  m e n t a l  h e a l t h  p r o g r a m ,  a p p r o p r i a t i o n s  may b e  made f r o m  

t h e  g e n e r a l  f u n d  f o r  t h a t  p u r p o s e .  N o t h i n g  i n  C h a p t e r  66 o r  t h i s  

S e t t l e m e n t  A g r e em e n t  i s  i n t e n d e d  t o  c h a n g e  a n y  o b l i g a t i o n  t h e  

S t a t e  may h a v e  u n d e r  s t a t e  a n d  f e d e r a l  l a w  t o  p r o v i d e ,  f r om  

g e n e r a l  f u n d  r e v e n u e  s o u r c e s ,  f o r  t h e  h e a l t h  a n d  w e l f a r e  o f  

B e n e f i c i a r i e s .

A R T I C L E  V .
I N T E R I M  O B L I G A T I O N S  T O  

T H E  T R U S T  A N D  T H E  B E N E F I C I A R I E S .

The p a r t i e s  r e c o g n i z e  t h a t  C h a p t e r  66 im p o s e s  c e r t a i n  i n t e r i m  

o b l i g a t i o n s  a n d  r e s p o n s i b i l i t i e s  u p o n  t h e  S t a t e  a n d  P l a i n t i f f s  

d u r i n g  t h e  p e r i o d  o f  i m p l e m e n t i n g  t h e  T r u s t  r e c o n s t i t u t i o n .  I n  

r e c o g n i t i o n  o f  t h o s e  i n t e r i m  o b l i g a t i o n s ,  t h e  p a r t i e s  a g r e e :
1. P l a i n t i f f s  W i l l  Be F u n d e d  b y  t h e  S t a t e . (a) P l a i n t i f f s  a r e  

e n t i t l e d  t o  r e c e i v e  f r o m  t h e  S t a t e  s u f f i c i e n t  f u n d s  t o  a d e q u a t e l y  

p e r f o r m  t h e  r e s p o n s i b i l i t i e s  im p o s e d  upon  t h e  P l a i n t i f f s  i n  t h e  

r e c o n s t i t u t i o n  p r o c e s s  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  

A g r e e m e n t .  As a  g e n e r a l  p r i n c i p l e ,  t h e  S t a t e  a n d  t h e  P l a i n t i f f s  

s h a l l  r e c e i v e  e q u a l  f u n d i n g  f o r  e q u a l  w o rk  e f f o r t  t o  b e  p e r f o r m e d  

u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t .  E q u a l  f u n d i n g

tion conflicts.

11. Funding of Mental Health Program from General Fund.
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f o r  e q u a l  v/ork e f f o r t  t o  b e  p e r f o r m e d  s h a l l  t a k e  i n t o  c o n s i d e r a ­

t i o n  t h e  d i f f e r e n t  t y p e s  o f  w o rk ,  t h e  d i f f e r e n t  am o u n t s  o f  w o rk ,  
t h e  d i f f e r e n t  c o s t s  a s s o c i a t e d  w i t h  d i f f e r e n t  t y p e s  o f  p e r s o n n e l  

e m p l o y e d  t o  p e r f o r m  t h e  w o rk ,  a n d  s i m i l a r  c o n s i d e r a t i o n s .  The 

i n t e n t  o f  t h i s  p r o v i s i o n  i s  t o  e n s u r e  t h a t  n e i t h e r  p a r t y  o b t a i n s  

a  f i n a n c i a l  a d v a n t a g e  o v e r  t h e  o t h e r .  The p a r t i e s  r e c o g n i z e ,  

h o w e v e r ,  t h a t  t h e  s c o p e  o f  t h e  w o rk  p e r f o r m e d  b y  o n e  p a r t y  may 

d i f f e r  s i g n i f i c a n t l y  f r o m  t h a t  p e r f o r m e d  b y  t h e  o t h e r ,  a n d  t h a t  
d i f f e r e n t  am o u n t s  o f  f u n d s  may b e  p r o v i d e d  t o  t h e  p a r t i e s  t o  

r e f l e c t  t h i s  f a c t .
(b) I n  t h e  e v e n t  o f  a  d i s p u t e  a s  t o  t h e  am oun t  o f  f u n d i n g  

r e q u i r e d  f o r  t h e  P l a i n t i f f s  t o  a c c o m p l i s h  t h e i r  r e s p o n s i b i l i t i e s  

u n d e r  C h a p t e r  66, t h e  c o u r t  w i l l  r e s o l v e  t h e  d i s p u t e  u n d e r  S e c ­

t i o n  57 o f  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t .

(c) The p a r t i e s  r e c o g n i z e  t h a t  t h e  t h e r e  may b e  some d e l a y  

i n  o b t a i n i n g  a p p r o v a l  o f  t h e  s e t t l e m e n t  em b o d i e d  i n  C h a p t e r  66 

a n d  t h i s  S e t t l e m e n t  A g r e em e n t ,  b u t  t h a t  w o rk  t o  im p l e m e n t  t h e  

s e t t l e m e n t  m u s t  b e g i n  i m m e d i a t e l y  t o  e n s u r e  t h a t  t h e  T r u s t  i s  

r e c o n s t i t u t e d  i n  a  t i m e l y  m a n n e r .  F u n d i n g  f o r  s u c h  w o rk  w i l l  b e  
p r o v i d e d  i n  a c c o r d a n c e  w i t h  t h i s  s u b s e c t i o n .  B e f o r e  O c t o b e r  1, 

t h e  p a r t i e s  w i l l  m e e t  t o  s e e k  a g r e e m e n t  on  f u n d i n g  f o r  t h e  f o l ­

l o w i n g  f i s c a l  y e a r .  I f  a g r e e m e n t  i s  n o t  r e a c h e d ,  o r  i f  t h e  

l e g i s l a t u r e  a p p r o p r i a t e s  l e s s  t h a n  t h e  a g r e e d  u p o n  am ou n t ,  t h e  

P l a i n t i f f s  may a p p l y  t o  t h e  c o u r t  (1) t o  d e t e r m i n e  w h e t h e r  t h e  

am ou n t  a p p r o p r i a t e d  i s  r e a s o n a b l e  t o  p e r m i t  P l a i n t i f f s  t o  p e r f o r m  

t h e i r  r e s p o n s i b i l i t i e s  u n d e r  t h e  s e t t l e m e n t  e m b o d i e d  i n  C h a p t e r  

66 a n d  t h e  S e t t l e m e n t  A g r e em e n t ,  a n d  (2) i f  i t  i s  n o t ,  t o  d e t e r ­
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m in e  t h e  a p p r o p r i a t e  r e m e d y .  N o t h i n g  i n  t h i s  s u b s e c t i o n  p r e ­
c l u d e s  t h e  S t a t e  f r o m  a r g u i n g  t h a t  t h e  am ou n t  a p p r o p r i a t e d  i s  

r e a s o n a b l e  i n  l i g h t  o f  a l l  t h e  c i r c u m s t a n c e s .  T h i s  S u b s e c t i o n  i s  

e f f e c t i v e  a s  o f  t h e  d a t e  o f  t h i s  S e t t l e m e n t  A g r e e m e n t .
2. I n t e r i m  M anagem en t  o f  O r i g i n a l  T r u s t  L a n d s . U n t i l  s u c h  

t i m e  a s  a  c o n v e y a n c e  t o  t h e  T r u s t  A u t h o r i t y  h a s  b e e n  c o m p l e t e d  

w i t h  r e s p e c t  t o  e a c h  p a r c e l  o f  O r i g i n a l  T r u s t  L an d  w h i c h  may b e  

c o n v e y e d  t o  t h e  T r u s t  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e ­

m e n t  :
( i)  t h e  S t a t e  a n d  t h e  P l a i n t i f f s  may a g r e e  t o  s e l l ,  l e a s e ,

e x c h a n g e ,  o r  o t h e r w i s e  e n t e r  i n t o  t r a n s a c t i o n s  w i t h  

r e s p e c t  t o  p a r c e l s  o f  s u c h  l a n d  o r  a n y  i n t e r e s t  t h e r e ­

i n ,  p r o v i d e d ,  h o w e v e r ,  t h a t  p r i o r  t o  c o m p l e t i n g  a n y  

s u c h  t r a n s a c t i o n ,  a n y  n o t i c e  r e q u i r e d  u n d e r  AS 

38.05.945 s h a l l  b e  g i v e n ;
( i i )  a n y  t r a n s a c t i o n  w i t h  r e s p e c t  t o  s u c h  p a r c e l  r e q u i r e s  

t h e  w r i t t e n  c o n s e n t  o f  t h e  P l a i n t i f f s ,  a n d  a n y  t r a n s a c ­

t i o n  c o n s um m a t e d  w i t h o u t  s u c h  c o n s e n t  i s  v o i d ;
( i i i )  a l l  r e v e n u e  r e c e i v e d  b e g i n n i n g  J u l y  1, 1991 f r o m  e a c h  

s u c h  p a r c e l  s h a l l  b e  s e p a r a t e l y  a c c o u n t e d  f o r ,  a n d  a l l  

s u c h  r e v e n u e  f r o m  e a c h  p a r c e l  u l t i m a t e l y  c o n v e y e d  t o  

t h e  T r u s t  s h a l l  b e  d e p o s i t e d  i n t o  t h e  M e n t a l  H e a l t h  

T r u s t  Fund  o r  M e n t a l  H e a l t h  T r u s t  I n com e  A c c o u n t  a s  

e i t h e r  c o r p u s  o r  i n c om e  p u r s u a n t  t o  AS 13 .38.010 e t  
s e q . ; a n d

( i v )  t h e  S t a t e ,  a f t e r  c o n s u l t a t i o n  w i t h  P l a i n t i f f s ,  a t  i t s

e x p e n s e ,  s h a l l  t a k e  a l l  p r a c t i c a l  s t e p s  t o  p r o t e c t  s u c h
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O r i g i n a l  T r u s t  L a n d s  f r o m  t r e s p a s s ,  d am ag e ,  a n d  w a s t e  

t o  t h e  same e x t e n t  t h a t  i t  t a k e s  s u c h  s t e p s  w i t h  r e ­

s p e c t  t o  S t a t e  g e n e r a l  g r a n t  l a n d  g i v e n  t h e  h i g h e s t  

p r o t e c t i o n  (F o r  e x a m p l e ,  u n l e s s  o t h e r w i s e  a g r e e d  t o  by  

t h e  p a r t i e s ,  a n d  p r i o r  t o  c o n v e y i n g  O r i g i n a l  T r u s t  L and  

t o  t h e  T r u s t ,  t h e  S t a t e  s h a l l  u n d e r t a k e  t r e s p a s s  e n ­

f o r c e m e n t  a c t i o n s .  As a n o t h e r  e x am p l e ,  t h e  S t a t e  a n d  

P l a i n t i f f s  s h a l l  m u t u a l l y  a g r e e  u pon  t h e  a p p r o p r i a t e  

c a t e g o r y  f o r  f o r e s t  f i r e  m an ag em en t  p u r p o s e s  f o r  O r i g i ­

n a l  T r u s t  L a n d ) .
3. M anagem en t  o f  L and  A f t e r  C o n v e y a n c e . A f t e r  a  p a r c e l  o f  

O r i g i n a l  T r u s t  L and  o r  S u b s t i t u t e  L and  h a s  b e e n  c o n v e y e d  t o  t h e  

T r u s t  A u t h o r i t y  a s  p r o v i d e d  i n  A r t i c l e  I I I ,  S e c t i o n  15 h e r e o f ,  

a l l  m an a g em en t  a u t h o r i t y  f o r  t h a t  p a r c e l  i s  t r a n s f e r r e d  t o  t h e  

T r u s t  A u t h o r i t y .  A f t e r  a n  e x c h a n g e  h a s  b e e n  c o m p l e t e d  w i t h  

r e s p e c t  t o  a  p a r c e l  o f  N o n - R e c o n s t i t u t e d  T r u s t  L and  f o r  w h i c h  t h e  

T r u s t  i s  n o t  t o  r e c e i v e  t i t l e ,  a l l  m an ag em en t  a u t h o r i t y  f o r  t h a t  

p a r c e l  o f  N o n - R e c o n s t i t u t e d  T r u s t  L and  i s  t r a n s f e r r e d  t o  t h e  

S t a t e .  N o t h i n g  h e r e i n  s h a l l  b e  d e em ed  t o  p r e v e n t  t h e  T r u s t  

A u t h o r i t y  f r o m  e n t e r i n g  i n t o  o n e  o r  mo re  a g r e e m e n t s  w i t h  t h e  

S t a t e  t o  m an a g e  T r u s t  L a n d s  a f t e r  m an ag em en t  a u t h o r i t y  h a s  b e e n  

t r a n s f e r r e d  t o  t h e  T r u s t  A u t h o r i t y .

4. L a n d  C l o s e d  t o  M i n e r a l  E n t r y . U n t i l  s u c h  t i m e  a s  a  

p a r c e l  o f  O r i g i n a l  T r u s t  L and  h a s  b e e n  c o n v e y e d  t o  t h e  T r u s t  

A u t h o r i t y ,  o r  a n  e x c h a n g e  h a s  t a k e n  p l a c e  w i t h  r e s p e c t  t o  s u c h  

p a r c e l  o f  O r i g i n a l  T r u s t  L an d ,  s u c h  p a r c e l s  o f  O r i g i n a l  T r u s t  

L a n d  s h a l l  r e m a i n  c l o s e d  t o  m i n e r a l  e n t r y  u n d e r  S t a t e  l aw ,  a n d
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a n y  i n t e r e s t s  c l a im e d  o r  g r a n t e d  i n  c o n t r a v e n t i o n  o f  t h i s  S e c t i o n  

a r e  v o i d .
5. M anagem en t  o f  H y p o t h e c a t e d  L a n d . U n t i l  s u c h  t i m e  a s  a 

c o n v e y a n c e  t o  t h e  T r u s t  A u t h o r i t y  h a s  b e e n  c o m p l e t e d  w i t h  r e s p e c t  

t o  e a c h  p a r c e l  o f  H y p o t h e c a t e d  L and  o r  t h e  p a r c e l  h a s  b e e n  r e ­

l e a s e d  f r o m  h y p o t h e c a t i o n :
( i)  a n y  t r a n s a c t i o n  w i t h  r e s p e c t  t o  s u c h  p a r c e l  w i l l  b e  

s u b j e c t  t o  a  f i n d i n g  t h a t  i t  i s  c o n s i s t e n t  w i t h  h y p o ­

t h e c a t i o n  o f  t h e  p a r c e l ,  w h i c h  w i l l  i n c l u d e  t h a t  no  

s u b s t a n t i a l  d e v a l u a t i o n  o f  t h e  p a r c e l  f o r  p u r p o s e s  o f  

T r u s t  o w n e r s h i p  w i l l  r e s u l t ;  t h e  d r a f t  f i n d i n g  w i l l  b e  

g i v e n  t o  t h e  P l a i n t i f f s  a t  t h e  t i m e  n o t i c e  o f  t h e  

p r o p o s e d  a c t i o n  i s  c i r c u l a t e d  f o r  a g e n c y  r e v i e w ;

( i i )  t h e  S t a t e ,  a t  i t s  e x p e n s e ,  w i l l  t a k e  a l l  p r a c t i c a l  
s t e p s  t o  p r o t e c t  H y p o t h e c a t e d  L a n d s  f r o m  dam age  t o  t h e  

s am e  e x t e n t  t h a t  i t  t a k e s  s u c h  s t e p s  w i t h  r e s p e c t  t o

S t a t e  g e n e r a l  g r a n t  l a n d ;  a n d
( i i i )  a n y  d i s p u t e s  w i t h  r e s p e c t  t o  t h e  m an ag em en t  o f  H y p o t h e ­

c a t e d  L a n d s ,  i n c l u d i n g  a p p l i c a t i o n  o f  t h i s  s e c t i o n ,  

s h a l l  b e  r e s o l v e d  b y  t h e  c o u r t  u n d e r  S e c t i o n  57 o f  

C h a p t e r  66.
6. A d h e r e n c e  t o  S e t t l e m e n t  A g r e e m e n t . The C o m m i s s i o n e r  

s h a l l  e n s u r e  a d h e r e n c e  t o  t h e  p r o v i s i o n s  o f  A r t i c l e  V, S e c t i o n s

2, 5, a n d  7 o f  t h i s  S e t t l e m e n t  A g r e em e n t ,  i n c l u d i n g  b u t  n o t

l i m i t e d  t o  n o t i n g  t o  t h e  r e c o r d  t h e  s t a t u s  o f  H y p o t h e c a t e d  L and  

a n d  p r o m u l g a t i n g  a  D e p a r tm e n t  O r d e r  i n  t h e  f o rm  a t t a c h e d  h e r e t o  

a s  E x h i b i t  I .  The H y p o t h e c a t e d  L a n d s  L i s t  s h a l l  a l s o  b e  r e c o r d e d
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b y  t h e  S t a t e  a t  i t s  e x p e n s e .  T h i s  S e c t i o n  i s  e f f e c t i v e  a s  o f  t h e  

d a t e  o f  t h i s  S e t t l e m e n t  A g r e e m e n t .
7. M anag em en t  o f  P r o p o s e d  S u b s t i t u t e  L a n d . P r o p o s e d  S u b ­

s t i t u t e  L an d  s h a l l  b e  s e g r e g a t e d  f r o m  e n t r y  o r  d i s p o s a l ,  i n c l u d ­

i n g  c l o s u r e  t o  m i n e r a l  e n t r y ,  u n l e s s  o t h e r w i s e  m u t u a l l y  a g r e e d  t o  

b y  t h e  p a r t i e s .
A R T I C L E  V I .

E X E R C I S E  O F  R E M E D I E S  F O R  B R E A C H  O R  D E F A U L T .

1. R em ed i e s  f o r  B r e a c h  o f  R e s p o n s i b i l i t i e s  a n d  O b l i g a t i o n s . 

The p a r t i e s  a g r e e  t h a t  e a c h  p r o v i s i o n  o f  C h a p t e r  66 a n d  t h i s  

S e t t l e m e n t  A g r e em e n t  a r e  o f  m a t e r i a l  i m p o r t a n c e  t o  t h i s  s e t t l e ­

m e n t .  I n  t h e  e v e n t  o f :
( i)  a  b r e a c h  b y  t h e  S t a t e  o r  P l a i n t i f f s  o f  a n y  p r o v i s i o n ,

t e r m ,  o r  c o v e n a n t  o f  t h i s  S e t t l e m e n t  A g r e e m e n t ;

( i i )  a  f a i l u r e  o f  a  p a r t y  o r  t h e  T r u s t  A u t h o r i t y  t o  c om p ly
w i t h  a n y  a p p l i c a b l e  p r o v i s i o n  o f  C h a p t e r  66 o r  t h i s  

S e t t l e m e n t  A g r e e m e n t ;  o r
( i i i )  a n  amendmen t  o f  a n y  p r o v i s i o n  o f  C h a p t e r  66 ( o r  o t h e r

law) t h a t  m a t e r i a l l y  d i m i n i s h e s  r e s p o n s i b i l i t i e s  a n d  

o b l i g a t i o n s  o f  t h e  S t a t e  p r o v i d e d  i n  C h a p t e r  66 a n d  

t h i s  S e t t l e m e n t  A g r e e m e n t ,  
t h e  p a r t i e s  s h a l l  b e  e n t i t l e d  t o  p u r s u e ,  i n  a d d i t i o n  t o  a n y  

s p e c i f i c  r e m e d i e s  p r o v i d e d  h e r e i n  f o r  b r e a c h  o f  p a r t i c u l a r  t e r m s ,  

c o v e n a n t s ,  o r  c o n d i t i o n s ,  a n y  r e m e d i e s  t h a t  may b e  a v a i l a b l e  t o  

t h e m  u n d e r  t h i s  S e t t l e m e n t  A g r e e m e n t  o r  o t h e r w i s e  i n  l aw  o r  

e q u i t y ,  i n c l u d i n g  d e c l a r a t o r y  r e l i e f  o r  i n j u n c t i v e  r e l i e f  a n d  

i n c l u d i n g  s p e c i f i c  p e r f o r m a n c e  o f  t h e i r  r i g h t s  a n d  o b l i g a t i o n s
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2. R em e d i e s  A r e  N o t  E x c l u s i v e  a n d  May Be P u r s u e d  i n  Any 

O r d e r . E x c e p t  a s  o t h e r w i s e  s p e c i f i c a l l y  p r o v i d e d ,  n o n e  o f  t h e  
r e m e d i e s  p r o v i d e d  i n  t h i s  S e t t l e m e n t  A g r e em e n t  f o r  b r e a c h  o r  

o t h e r  i n a b i l i t y  t o  c om p ly  i s  e x c l u s i v e ,  a n d  P l a i n t i f f s  o r  t h e  

S t a t e  may p u r s u e  a n y  o n e  o r  m o re  r e m e d i e s  p r o v i d e d  i n  t h i s  S e t ­

t l e m e n t  A g r e e m e n t  i n  a n y  o r d e r ,  a s  may b e  a p p l i c a b l e .

3. No W a i v e r  o f  R em ed i e s  b v  D e l a y  o r  O m i s s i o n . A d e l a y  o r  

o m i s s i o n  b y  t h e  P l a i n t i f f s  o r  t h e  S t a t e  i n  e x e r c i s i n g  a n y  r i g h t  

o r  p ow e r  a r i s i n g  f r om  a n y  b r e a c h  o f  t h i s  A g r e e m e n t  d o e s  n o t  

p r e v e n t  t h e  P l a i n t i f f s  o r  t h e  S t a t e  f r o m  e x e r c i s i n g  t h a t  r i g h t  o r  

p ow e r  i f  t h e  b r e a c h  c o n t i n u e s .  A w a i v e r  o f  b r e a c h ,  w h e t h e r  f u l l  

o r  p a r t i a l ,  b y  t h e  P l a i n t i f f s  o r  t h e  S t a t e ,  may n o t  b e  t a k e n  t o  

e x t e n d  t o  a n y  s u b s e q u e n t  b r e a c h .  The  g i v i n g ,  t a k i n g ,  o r  e n f o r c e ­

m en t  o f  a n y  p a r t i c u l a r  s e c u r i t y  d o e s  n o t  o p e r a t e  t o  p r e j u d i c e ,  

w a i v e ,  o r  a f f e c t  a n y  o t h e r  s e c u r i t y ,  o r  a n y  r i g h t s ,  p o w e r s  o r  

r e m e d i e s  e x e r c i s e d  u n d e r  i t .

4. No W a i v e r  o f  R e m e d i e s . No c o u r s e  o f  d e a l i n g

on  t h e  p a r t  o f  t h e  P l a i n t i f f s  o r  t h e  S t a t e  o r  a n y  d e l a y  o r  f a i l ­

u r e  on t h e  p a r t  o f  P l a i n t i f f s  o r  t h e  S t a t e  t o  e x e r c i s e  a n y  r i g h t  

i s  a w a i v e r  o f  s u c h  r i g h t  o r  o t h e r w i s e  p r e j u d i c e s  P l a i n t i f f s '  o r  
t h e  S t a t e ' s  r i g h t s ,  p o w e r s ,  a n d  r e m e d i e s .

5. C o u r t  May E x e c u t e  I n s t r u m e n t s  N e c e s s a r y  t o  Im p l em e n t  

O r d e r s . I n  t h e  e v e n t  t h a t  t h e  S t a t e  o r  t h e  P l a i n t i f f s  f a i l  t o  

c om p ly  w i t h  a n y  o r d e r  o f  a  c o u r t  h e r e u n d e r ,  t h e  c o u r t  may e x e c u t e  

a n d  d e l i v e r  t o  P l a i n t i f f s  o r  t h e  S t a t e ,  r e s p e c t i v e l y ,  a n y  i n s t r u ­

m e n t  o r  d o c u m e n t  n e c e s s a r y  o r  d e s i r a b l e  t o  im p l e m e n t  s u c h  o r d e r .

hereunder and under Chapter 66.
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6. Mho Can E x e r c i s e  R i g h t s  a n d  R e m e d i e s . W i t h  t h e  e x c e p ­

t i o n  o f  r i g h t s  a n d  r e m e d i e s  e x e r c i s a b l e  b y  t h e  S t a t e ,  r i g h t s  a n d  

r e m e d i e s  p r o v i d e d  f o r  h e r e i n  a r e  e x e r c i s a b l e  by  t h e  P l a i n t i f f s ,  

t h e  T r u s t  A u t h o r i t y ,  o r  t h e  B e n e f i c i a r i e s  o f  t h e  T r u s t ,  o r  a n y  

c o m b i n a t i o n  t h e r e o f ,  a s  f o l l o w s :
(a) R i g h t s  a n d  r e m e d i e s  p e r t a i n i n g  t o  t h e  r e c o n s t i t u t i o n  o f  

t h e  T r u s t  a r e  e x e r c i s a b l e  o n l y  b y  t h e  P l a i n t i f f s  now o r  h e r e a f t e r  

e x e c u t i n g  t h i s  S e t t l e m e n t  A g r e em e n t  t h r o u g h  c o u n s e l ,  u n t i l  n o t i c e  

o f  r e c o n s t i t u t i o n  i s  g i v e n  u n d e r  A r t i c l e  I I I ,  S e c t i o n  22, o f  t h i s  

S e t t l e m e n t  A g r e e m e n t ,  e x c e p t  f o r  m a l f e a s a n c e  o r  m i s f e a s a n c e  on  

t h e  p a r t  o f  t h e  P l a i n t i f f s ,  i n  w h i c h  e v e n t  t h e  T r u s t  A u t h o r i t y ,  

t h e  n o n - s i g n i n g  P l a i n t i f f s ,  o r  o t h e r  B e n e f i c i a r i e s  o f  t h e  T r u s t  

may e x e r c i s e  s u c h  r i g h t s  o r  r e m e d i e s  u pon  o r d e r  o f  t h e  c o u r t  

u n d e r  S e c t i o n  57 o f  C h a p t e r  66.

(b) A f t e r  n o t i c e  o f  r e c o n s t i t u t i o n  o f  t h e  T r u s t  p u r s u a n t  t o  

A r t i c l e  I I I ,  S e c t i o n  22, o f  t h i s  S e t t l e m e n t  A g r e e m e n t ,  a n y  r e ­

m a i n i n g  r e s p o n s i b i l i t i e s  a s s i g n e d  t o  t h e  P l a i n t i f f s  u n d e r  t h i s  

S e t t l e m e n t  A g r e e m e n t  a r e  t r a n s f e r r e d  t o  t h e  T r u s t  A u t h o r i t y  a n d  

t h e  T r u s t  A u t h o r i t y  may e x e r c i s e  r i g h t s  a n d  r e m e d i e s  p e r t a i n i n g  
t o  t h e  r e c o n s t i t u t i o n  o f  t h e  T r u s t .

(c) U n t i l  t h e  T r u s t  A u t h o r i t y  i s  a p p o i n t e d  a n d  n o t i f i e s  t h e  

P l a i n t i f f s  i n  w r i t i n g  t h a t  i t  i s  r e a d y  t o  a s s um e  i t s  r e s p o n s i b i l ­

i t i e s  h e r e u n d e r ,  t h e  P l a i n t i f f s  may e x e r c i s e  a n y  r i g h t s  a n d  

r e m e d i e s  p e r t a i n i n g  t o  t h e  T r u s t  A u t h o r i t y  u n d e r  t h i s  S e t t l e m e n t  

A g r e e m e n t .  A f t e r  t h e  T r u s t  A u t h o r i t y  i s  a p p o i n t e d  a n d  n o t i f i e s  

t h e  P l a i n t i f f s  i n  w r i t i n g  t h a t  i t  i s  r e a d y  t o  a s s u m e  i t s  r e s p o n -
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s i b i l i t i e s  h e r e u n d e r ,  t h e  T r u s t  A u t h o r i t y  may e x e r c i s e  a n y  r i g h t s  

a n d  r e m e d i e s  p e r t a i n i n g  t o  i t s  r e s p o n s i b i l i t i e s .
(d) I n  t h e  e v e n t  t h e  T r u s t  A u t h o r i t y  f a i l s  o r  r e f u s e s  t o  

e x e r c i s e  a n y  r i g h t s  o r  r e m e d i e s  h e r e i n  i n  a p p r o p r i a t e  c i r c u m ­

s t a n c e s ,  t h e  B e n e f i c i a r i e s ,  i n c l u d i n g  t h e  P l a i n t i f f s ,  may e x e r ­

c i s e  a n y  s u c h  r i g h t s  a n d  r e m e d i e s . The B e n e f i c i a r i e s  may o t h e r ­

w i s e  e x e r c i s e  a n y  r e m e d i e s  o r  r i g h t s  p r o v i d e d  h e r e i n  u n d e r  t h e  

c i r c u m s t a n c e s  b e n e f i c i a r i e s  may o r d i n a r i l y  e n f o r c e  t h e  t e r m s  o f  a  

t r u s t ,  s u b j e c t  t o  t h e  r i g h t s  o f  t h e  S t a t e ,  t h e  T r u s t  A u t h o r i t y ,  

t h e  P l a i n t i f f s ,  o r  a n y  c o m b i n a t i o n  t h e r e o f ,  t o  d e f e n d  on  t h e  

g r o u n d s  o f  r e s  j u d i c a t a ,  c o l l a t e r a l  e s t o p p e l ,  o r  a n y  o t h e r  a v a i l ­

a b l e  l e g a l  o r  e q u i t a b l e  d e f e n s e s .

A R T I C L E  V I I .
I N T E R P R E T A T I O N .

B o th  t h e  S t a t e  a n d  t h e  P l a i n t i f f s  p a r t i c i p a t e d  e q u a l l y  t h r o u g h  

c o u n s e l  i n  t h e  d r a f t i n g  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  a n d  a g r e e  t h a t  

t h e  c a n o n  o f  c o n s t r u c t i o n  t h a t  a m b i g u i t i e s  i n  a n  a g r e e m e n t  b e  

c o n s t r u e d  a g a i n s t  t h e  d r a f t e r  d o e s  n o t  a p p l y .

A R T I C L E  V I I I .
A U T H O R I T Y  O F  C O U N S E L  F O R  P L A I N T I F F S  

T O  I M P L E M E N T  R E C O N S T I T U T I O N  O F  T H E  T R U S T .

C o u n s e l  o f  r e c o r d  f o r  t h e  P l a i n t i f f s  s h a l l  d e s i g n a t e  o n e  o f  

t h e i r  n um be r  a s  l e a d  c o u n s e l  a n d  p r o v i d e  t h a t  d e s i g n a t i o n  t o  t h e  

A t t o r n e y  G e n e r a l  a n d  t h e  C o m m i s s i o n e r .  P l a i n t i f f s  w a r r a n t  t o  t h e  

S t a t e  t h a t  t h e  d e s i g n a t i o n  o f  l e a d  c o u n s e l  c o n f e r s  u p o n  l e a d  

c o u n s e l  a l l  a u t h o r i t y  n e c e s s a r y  t o  im p l e m e n t  t h e  p r o v i s i o n s  o f  

t h i s  S e t t l e m e n t  A g r e em e n t  r e l a t i n g  t o  t h e  r e c o n s t i t u t i o n  o f  t h e  
T r u s t  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  on  b e h a l f  o f

REVIEW  D RAFT (H a rc h  2 5 ,  1 9 9 2  1 :0 0  p . o . )  REVIEW  DRAFT p . 5 0



a l l  t h e  B e n e f i c i a r i e s ,  a n d  t o  s i g n  d o c u m e n t s  on  b e h a l f  o f  a n d  
b i n d i n g  u p o n  a l l  B e n e f i c i a r i e s .  P l a i n t i f f s '  c o u n s e l  may c h a n g e  

t h e  d e s i g n a t i o n  o f  l e a d  c o u n s e l  a t  a n y  t i m e ,  b u t  s u c h  a  c h a n g e  i n  

d e s i g n a t i o n  w i l l  n o t  b e come  e f f e c t i v e  u n t i l  s e r v e d  u p o n  t h e  

A t t o r n e y  G e n e r a l  a n d  t h e  C o m m i s s i o n e r .  I f  l e a d  c o u n s e l  c e a s e s  t o  

r e p r e s e n t  a t  l e a s t  o n e  P l a i n t i f f ,  c o u n s e l  f o r  P l a i n t i f f s  s h a l l  

i m m e d i a t e l y  d e s i g n a t e  a  new l e a d  c o u n s e l  a n d  s e r v e  t h a t  d e s i g n a ­

t i o n  on  t h e  A t t o r n e y  G e n e r a l  a n d  t h e  C o m m i s s i o n e r .  L e a d  c o u n s e l  

may d e s i g n a t e  o n e  o r  m o r e  c o - c o u n s e l  t o  e x e r c i s e  s p e c i f i c  a u t h o r ­

i t y  u n d e r  t h i s  S e c t i o n  a n d  s h a l l  n o t i f y  t h e  A t t o r n e y  G e n e r a l  a n d  

t h e  C o m m i s s i o n e r  o f  s u c h  d e s i g n a t i o n .
A R T I C L E  I X .

M O D I F I C A T I O N ;  A M E N D M E N T .

1. S e t t l e m e n t  A g r e em e n t  I n c o r p o r a t e d  i n t o  C o n s e n t  D e c r e e . 

T h e  t e r m s  o f  t h i s  S e t t l e m e n t  A g r e em e n t  w i l l  b e  i n c o r p o r a t e d  i n t o  

a  c o n s e n t  d e c r e e  o f  a  p r o s p e c t i v e  n a t u r e  t h a t  i s  b i n d i n g  u p o n  t h e  

S t a t e ,  t h e  P l a i n t i f f s ,  a n d  t h e  B e n e f i c i a r i e s .

2. M o d i f i c a t i o n  i n  Form o f  R e l i e f  f r o m  J u d g m e n t . (a) The  

p a r t i e s  a c k n o w l e d g e  t h a t  a  c h a n g e  i n  c i r c u m s t a n c e s  may o c c u r  t h a t  

w o u l d  t h w a r t  o r  h i n d e r  t h e  a c c o m p l i s h m e n t  o f  t h e  p u r p o s e s  o f  t h e  

p a r t i e s  i n  e n t e r i n g  i n t o  t h i s  S e t t l e m e n t  A g r e em e n t  b y  s t r i c t  

a d h e r e n c e  t o  o n e  o r  m o re  o f  t h e  s p e c i f i c  p r o v i s i o n s  h e r e o f .  

R e c o g n i z i n g ,  h ow e v e r ,  t h a t  t h e  p a r t i e s  a r e  r e l e a s i n g  c l a i m s  a n d  

d e f e n s e s  i n  e x c h a n g e  f o r  t h e  r e s o l u t i o n  o f  t h i s  d i s p u t e  a s  p r o ­

v i d e d  i n  C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t ,  a n d  t h a t  b y  

r e l e a s i n g  s u c h  c l a i m s  a n d  d e f e n s e s ,  t h e  p a r t i e s  may b e  p r e j u d i c e d  

b y  a n y  r e l i e f  f r o m  t h e  j u d g m e n t  i n c o r p o r a t i n g  C h a p t e r  66 a n d  t h i s  
S e t t l e m e n t  A g r e em e n t ,  t h e  p a r t i e s  a g r e e  t h a t  n o t h i n g  l e s s  t h a n  a
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c l e a r  s h e w in g  o f  new a n d  u n f o r e s e e n  c o n d i t i o n s  t h a t  t h w a r t  o r  

h i n d e r  a c c o m p l i s h m e n t  o f  t h e  s e t t l e m e n t  may g i v e  r i s e  t o  a  r e ­

q u e s t  b y  o n l y  o n e  p a r t y  t o  t h i s  S e t t l e m e n t  A g r e e m e n t  t o  b e  r e ­
l i e v e d  f r o m  j u d g m e n t  t h a t  i n  a n y  way m o d i f i e s :

( i)  t h e  c o m p e n s a t i o n  t o  t h e  T r u s t ;
( i i )  t h e  o b l i g a t i o n s  o f  t h e  S t a t e  w i t h  r e s p e c t  t o  p r o v i d i n g  

s e r v i c e s  t o  t h e  B e n e f i c i a r i e s  f r o m  T r u s t  I n c om e  u n d e r  

C h a p t e r  66, o r
( i i i )  t h e  r i g h t s  o f  t h e  S t a t e ,  t h e  P l a i n t i f f s ,  t h e  T r u s t

A u t h o r i t y ,  a n d  t h e  B e n e f i c i a r i e s  o f  t h e  T r u s t  t o  f u l l y  

e n f o r c e  t h e  t e r m s  h e r e o f .

(b) O t h e r  r e q u e s t s  t o  m o d i f y  j u d g m e n t  h e r e u n d e r  s h a l l  b e  

g o v e r n e d  b y  C i v i l  R u l e  60.
3. A g r e em e n t  t o  Amend S e t t l e m e n t  A g r e em e n t  P r i o r  t o  R e c o n ­

s t i t u t i o n . Amendment t o  t h i s  S e t t l e m e n t  A g r e e m e n t  b y  t h e  p a r t i e s  

i s  e f f e c t i v e  o n l y  a s  h e r e i n a f t e r  p r o v i d e d .  P r i o r  t o  t h e  g i v i n g  

o f  n o t i c e  u n d e r  A r t i c l e  I I I ,  S e c t i o n  22 t h a t  r e c o n s t i t u t i o n  o f  

t h e  T r u s t  h a s  b e e n  c o m p l e t e d ,  a n d  n o t i c e  t h e r e o f  h a v i n g  b e e n  

g i v e n  b y  p u b l i c a t i o n  i n  n e w s p a p e r s  o f  g e n e r a l  c i r c u l a t i o n  
t h r o u g h o u t  t h e  S t a t e ,  t h i s  S e t t l e m e n t  A g r e em e n t  may b e  am end ed  

o n l y  u p o n  a p p r o v a l  b y  t h e  c o u r t  u n d e r  s u c h  c o n d i t i o n s  a s  may b e  

o r d e r e d  b y  t h e  c o u r t ,  w h i c h  may i n c l u d e  n o t i c e  t o  t h e  B e n e f i c i ­

a r i e s  u n d e r  C i v i l  R u l e  23.

4. A g r e em en t  t o  /Amend S e t t l e m e n t  A g r e em e n t  A f t e r  R e c o n s t i ­

t u t i o n . A f t e r  t h e  g i v i n g  o f  n o t i c e  u n d e r  A r t i c l e  I I I ,  S e c t i o n  22 

t h a t  r e c o n s t i t u t i o n  o f  t h e  T r u s t  h a s  b e e n  c o m p l e t e d ,  a n d  e x c e p t  

a s  p r o v i d e d  i n  A r t i c l e  IX, S e c t i o n  2 o f  t h i s  S e t t l e m e n t  A g r e e ­
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m en t ,  t h i s  S e t t l e m e n t  A g r e em e n t  may o n l y  b e  am ended  by  t h e  c o u r t  

w i t h  t h e  a p p r o v a l  o f  t h e  T r u s t  A u t h o r i t y  o r  t h e  B e n e f i c i a r i e s ,  

a n d  n o t i c e  t h e r e o f  h a v i n g  b e e n  g i v e n  by  p u b l i c a t i o n  i n  n e w s p a p e r s  

. o f  g e n e r a l  c i r c u l a t i o n  t h r o u g h o u t  t h e  S t a t e ,  a n d  u pon  a p p r o v a l  by  
t h e  c o u r t  u n d e r  s u c h  c o n d i t i o n s  a s  may b e  o r d e r e d  b y  t h e  c o u r t ,  

w h i c h  may i n c l u d e  n o t i c e  t o  t h e  B e n e f i c i a r i e s  u n d e r  C i v i l  R u l e

23.
A R T I C L E  X .

I N D E M N I F I C A T I O N .

(a) The S t a t e  s h a l l  i n d e m n i f y ,  d e f e n d ,  a n d  h o l d  h a r m l e s s :

( i)  P l a i n t i f f s  a n d  B e n e f i c i a r i e s  f r o m  a n d  a g a i n s t  a n y

l i a b i l i t y  ( e x c l u d i n g  l i a b i l i t y  f o r  d e a t h ,  b o d i l y  i n ­

j u r y ,  p h y s i c a l  p r o p e r t y  d am age ,  o r  p u n i t i v e  d am age s)  

f o r  e n t e r i n g  i n t o  t h i s  S e t t l e m e n t  A g r e e m e n t  o r  f r om  

a c t s  o r  o m i s s i o n s  i n  p e r f o r m i n g  P l a i n t i f f s '  a n d  B e n e f i ­

c i a r i e s '  r e s p o n s i b i l i t i e s  a n d  o b l i g a t i o n s  u n d e r  t h i s  

S e t t l e m e n t  A g r e em e n t ;  a n d

( i i )  P l a i n t i f f s ,  c o u n s e l  f o r  P l a i n t i f f s ,  a n d  B e n e f i c i a r i e s  

f r o m  a n d  a g a i n s t  a n y  l i a b i l i t y  ( e x c l u d i n g  p u n i t i v e  

d am age s)  f o r  d e a t h ,  b o d i l y  i n j u r y ,  o r  p h y s i c a l  p r o p e r t y  

d amage  i n  c o n n e c t i o n  w i t h  O r i g i n a l  T r u s t  L and ,  H y p o t h e ­

c a t e d  L an d  o r  P r o p o s e d  S u b s t i t u t e  L and  a n d  a r i s i n g  f r o m  

t h e  e n t e r i n g  i n t o  o r  i m p l e m e n t i n g  o f  t h i s  S e t t l e m e n t  

A g r e em e n t ,  PROVIDED, HOWEVER, t h a t  f o r  l a n d s  o v e r  w h i c h  

P l a i n t i f f s  h a v e  c o n c u r r e n c e  a u t h o r i t y  u n d e r  A r t i c l e  V, 

S e c t i o n  2 o f  t h i s  S e t t l e m e n t  A g r e e m e n t ,  t h e  S t a t e  a n d  

P l a i n t i f f s '  c o u n s e l  t a k e  a l l  c o m m e r c i a l l y  r e a s o n a b l e

REVIEW  DRAFT (H a rc h  2 5 ,  1 9 9 2  1 :0 0  p . n . 1  R E V IE U  DRAFT p .5 3



s t e p s  t o  o b t a i n  a  s i m i l a r  i n d e m n i t y  a n d  a d e q u a t e  e v i ­

d e n c e  o f  f i n a n c i a l  r e s p o n s i b i l i t y  f r o m  a n y  p r i v a t e  

p a r t y  s e e k i n g  t o  u s e  s u c h  l a n d ,  w h i c h  i n d e m n i t y  a n d  
f i n a n c i a l  r e s p o n s i b i l i t y  s h a l l  b e  p r i m a r y  t o  t h e  

S t a t e ' s  i n d e m n i t y  u n d e r  t h i s  s u b s e c t i o n ;  

a n d  PROVIDED, FURTHER, t h a t  t h e  S t a t e  s h a l l  n o t  i n d e m n i f y ,  d e ­

f e n d ,  n o r  h o l d  h a r m l e s s  P l a i n t i f f s ,  c o u n s e l  f o r  P l a i n t i f f s ,  o r  

B e n e f i c i a r i e s  . u n d e r  S u b s e c t i o n  ( a ) ( i )  o r  ( a ) ( i i )  f r o m  a n y  l i a b i l ­

i t y  a r i s i n g  f r om
A. g r o s s l y  n e g l i g e n t  o r  r e c k l e s s  a c t s  o r  o m i s s i o n s ,  o r  

i n t e n t i o n a l  m i s c o n d u c t  o f  t h e  P l a i n t i f f s ,  c o u n s e l  

f o r  P l a i n t i f f s ,  B e n e f i c i a r i e s ,  o r  t h e i r  e m p l o y e e s  

a n d  a g e n t s ,

B. t h e  i m p r o p e r  d i s c l o s u r e  o f  c o n f i d e n t i a l  i n f o r m a ­

t i o n ;
C. w o r k e r s '  c o m p e n s a t i o n  o r  o t h e r  i n s u r a n c e  o r  w o r k ­

p l a c e  s t a t u t e s  o r  r e g u l a t i o n s ;

D. em p lo ym en t  d i s p u t e s  o r  o t h e r  a l l e g e d  c i v i l  r i g h t s  

v i o l a t i o n s  u n d e r  s t a t e  o r  f e d e r a l  l aw ,  i n c l u d i n g ,  

w i t h o u t  l i m i t a t i o n ,  c l a i m s  f o r  w r o n g f u l  t e r m i n a -  

t .  n ,  c l a i m s  u n d e r  42 U .S .C .  S e c s .  1983, 1985, 

2000(e),  AS 18.80, t h e  A m e r i c a n s  w i t h  D i s a b i l i t i e s  

A c t  o f  1990, Pub .  L. 101-336, 104 S t a t .  327, t h e  

Age D i s c r i m i n a t i o n  a n d  Em p loymen t  A c t ,  29 U .S .C .  

S e c s .  621 e t . s e q . , a n d  t h e  Age D i s c r i m i n a t i o n  A c t ,  
42 U .S .C  S e c s .  6101 e t . s e q . ; o r

E. c l a i m s  o r  d em and s  made b y  t h e  S t a t e  a g a i n s t  t h e
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P l a i n t i f f s ,  c o u n s e l  f o r  P l a i n t i f f s ,  o r  B e n e f i c i ­

a r i e s  u n d e r  t h i s  S e t t l e m e n t  A g r e e m e n t .

(b) The S t a t e ' s  i n d e m n i t y  o b l i g a t i o n  u n d e r  t h i s  A r t i c l e  i s  
i r .  e x c e s s  o f  a n d  w i l l  n o t  c o n t r i b u t e  w i t h  a n y  o t h e r  i n s u r a n c e ,  

i n d e m n i t y ,  o r  c o n t r a c t u a l  t r a n s f e r  o f  r e s p o n s i b i l i t y .  The P l a i n ­

t i f f s ,  c o u n s e l  f o r  t h e  P l a i n t i f f s ,  a n d  B e n e f i c i a r i e s  s h a l l  a n d  

h e r e b y  d o  a s s i g n  a n y  c l a i m s  a n d  d e f e n s e s  t h e y  may h a v e  w i t h  

r e s p e c t  t o  l i a b i l i t y  u n d e r  t h i s  A r t i c l e  a n d  c o v e n a n t  t o  c o o p e r a t e  

f u l l y  i n  t h e  p r o s e c u t i o n  o r  d e f e n s e  o f  a n y  a c t i o n  w i t h  r e s p e c t  t o  
l i a b i l i t y  u n d e r  t h i s  A r t i c l e .  P l a i n t i f f s ,  c o u n s e l  f o r  P l a i n ­

t i f f s ,  a n d  t h e  B e n e f i c i a r i e s  s h a l l  g i v e  t h e  S t a t e  n o t i c e  o f  a n y  
c l a i m s  t h a t  may r e s u l t  i n  l i a b i l i t y  u n d e r  t h i s  A r t i c l e  i n  a  

t i m e l y  m a n n e r  s o  a s  t o  p r o v i d e  t h e  S t a t e  w i t h  an  o p p o r t u n i t y  t o  

d e f e n d  a g a i n s t  s u c h  c l a i m s  o r  a c t i o n s .  F a i l u r e  t o  n o t i f y  t h e  

S t a t e  w i t h i n  30 d a y s  o f  f i r s t  k n o w l e d g e  o f  a  c l a i m  s h a l l  r e l i e v e  

t h e  S t a t e  o f  a n y  o b l i g a t i o n  u n d e r  t h i s  A r t i c l e .

(c) E x c e p t  f o r  i n c i d e n t s  o r  o c c u r r e n c e s  o c c u r r i n g  ( i )  p r i o r  

t o  c o n v e y a n c e  o f  R e c o n s t i t u t e d  T r u s t  Land  t o  t h e  T r u s t  b y  i n t e r i m  

c o n v e y a n c e  o r  p a t e n t  w i t h  r e s p e c t  t o  R e c o n s t i t u t e d  T r u s t  L an d ,  

a n d  ( i i )  t h e  g i v i n g  o f  n o t i c e  o f  r e c o n s t i t u t i o n  u n d e r  A r t i c l e  

I I I ,  S e c t i o n  22 w i t h  r e s p e c t  t o  H y p o t h e c a t e d  Land  a n d  P r o p o s e d  

S u b s t i t u t e  Land ,  t h e  S t a t e ' s  o b l i g a t i o n  u n d e r  t h i s  A r t i c l e  s h a l l  

t e r m i n a t e  u pon  t h e  g i v i n g  o f  n o t i c e  o f  r e c o n s t i t u t i o n  u n d e r  

A r t i c l e  I I I ,  S e c t i o n  22 o f  t h i s  S e t t l e m e n t  A g r e e m e n t .  T h i s  
A r t i c l e  d o e s  n o t  s u r v i v e  t e r m i n a t i o n  o f  t h i s  S e t t l e m e n t  A g r e e ­

m en t  .

A R T I C L E  X I .
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G E N E R A L  P R O V I S I O N S .

1. T im e . T ime i s  o f  t h e  e s s e n c e  i n  e a c h  a n d  e v e r y  p r o v i ­

s i o n  h e r e o f .
2. C a p t i o n s . The  c a p t i o n s  t o  t h e  s e c t i o n s  i n  t h i s  S e t t l e ­

m e n t  A g r e em e n t  a r e  s o l e l y  f o r  c o n v e n i e n c e  o f  r e f e r e n c e  a n d  do  n o t  

i n  a n y  way l i m i t , a m p l i f y ,  o r  m o d i f y  t h e  p r o v i s i o n s  h e r e o f .

3. S e v e r a b i l i t y . E x c e p t  a s  s p e c i f i c a l l y  p r o v i d e d  h e r e i n ,  

t h e  i n v a l i d i t y  o r  u n e n f o r c e a b i l i t y  o f  a n y  p a r t i c u l a r  p r o v i s i o n  o f  

t h i s  S e t t l e m e n t  A g r e em e n t  d o e s  n o t  a f f e c t  t h e  o t h e r  p r o v i s i o n s  

h e r e o f ,  a n d  s u c h  p r o v i s i o n  s h a l l  b e  c o n s t r u e d  t o  m o s t  c l o s e l y  

m a t c h  t h e  i n t e n t  o-r r u c h  p r o v i s i o n  t o  t h e  e x t e n t  t h a t  i t  may b e  

v a l i d  a n d  e n f o r c e a b l e .

4. E n t i r e  A g r e e m e n t . T h i s  i s  t h e  e n t i r e  a g r e e m e n t  o f  t h e  

p a r t i e s  p e r t a i n i n g  t o  t h e  s u b j e c t  m a t t e r  h e r e o f  a n d  s u p e r s e d e s  
a l l  o r  a n y  o t h e r  p r i o r  a g r e e m e n t s  a n d  u n d e r s t a n d i n g s  b e tw e e n  t h e  

p a r t i e s ,  r e p r e s e n t i n g  f u l l  a n d  f i n a l  d i s p o s i t i o n  o f  t h e  p e n d i n g  

c l a i m s  i n  t h i s  c a s e .

5. D i s p u t e  R e s o l u t i o n . I n  t h e  a b s e n c e  o f  a n  a g r e e m e n t  f o r  

a l t e r n a t e  r e s o l u t i o n  o f  a  d i s p u t e  a n d  e x c e p t  f o r  d i s p u t e s  t o  b e  
r e s o l v e d  u n d e r  s e c t i o n  57 o f  C h a p t e r  66 ( p r i m a r i l y  c o n c e r n i n g  

i m p l e m e n t a t i o n  o f  t h e  r e c o n s t i t u t i o n  o f  t h e  T r u s t ) ,  a n y  s u i t  t o  
e n f o r c e  t h e  t e r m s  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  m u s t  b e  b r o u g h t  i n  

t h e  s u p e r i o r  c o u r t  f o r  t h e  S t a t e  o f  A l a s k a .

A R T I C L E  X I I .
S E T T L E M E N T  O F  A C T I O N .

Upon a p p r o v a l  o f  t h i s  S e t t l e m e n t  A g r e e m e n t  b y  t h e  c o u r t  a n d  

t h e  i s s u a n c e  o f  a n  o r d e r  o r  d e c r e e  i n c o r p o r a t i n g  t h e  p r o v i s i o n s  
o f  t h i s  S e t t l e m e n t  A g r e em e n t  a s  a  C o n s e n t  D e c r e e ,
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1. T h i s  a c t i o n  s h a l l  b e  d i s m i s s e d  a n d  t h e  p a r t i e s '  r e s p e c ­
t i v e  r i g h t s  a n d  o b l i g a t i o n s  s h a l l  b e  d e t e r m i n e d  u n d e r  t h i s  S e t ­

t l e m e n t  A g r e e m e n t ,
2. The  P r e l i m i n a r y  I n j u n c t i o n  i s s u e d  i n  t h i s  a c t i o n  o n  J u l y  

9, 1990 s h a l l  b e  d i s s o l v e d ,

3. The  P l a i n t i f f s  w i l l  b e  o r d e r e d  t o  c a n c e l  t h e  R e - N o t i c e s

o f  L i s  P e n d e n s  f i l e d  b y  P l a i n t i f f s  i n  t h e  f o rm  a t t a c h e d  h e r e t o  a s

E x h i b i t  J ,  w i t h  r e c o r d i n g  c h a r g e s  b o r n e  b y  t h e  S t a t e ,  a n d

4. The  a c t i o n s  d e s c r i b e d  i n  1 —  3 o f  t h i s  A r t i c l e  s h a l l  b e

s t a y e d  u n t i l  C h a p t e r  66 b e c om e s  e f f e c t i v e .

DATED t h i s  ______  d a y  o f  A p r i l ,  1992.

PLAINTIFFS: DAVID T. WALKER, ESQ.,  l e a d  
c o u n s e l ,  a n d  A t t o r n e y  f o r  
P l a i n t i f f s  VERN T. WEISS, 
f a t h e r  a n d  n e x t  f r i e n d  o f  CARL 
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REMARKS BY PHILIP R. VOLLAND 
March  19, 1992

I  h a v e  a s k e d  f o r  t h i s  o p p o r t u n i t y  t o  a d d r e s s  y ou  f o r  
tw o  r e a s o n s .

F i r s t ,  I  h a v e  b e e n  e x c e e d i n g l y  t r o u b l e d  o f  l a t e  b y  t h e  
l o o k  o f  c a n d o r  o f  t h o s e  a t t o r n e y s  who h a v e  p u s h e d  a 
p u r p o r t e d  s e t t l e m e n t  t o  t h e  M e n t a l  H e a l t h  Land s  c a s e  i n  a  
m a n n e r  t h a t  I  b e l i e v e  d e c e i v e s  t h e  p u b l i c  a n d  t h e  m e n t a l  
h e a l t h  c om m un i t y  i n t o  b e l i e v i n g  t h a t  t h e r e  i s  a  s e t t l e m e n t  
w h en ,  i n  f a c t ,  t h e r e  l i k e l y  w i l l  n o t  b e  o n e .  Bu t ,  I  am a l s o  
h e r e  o u t  o f  a  s e n s e  o f  r e s p o n s i b i l i t y  t h a t  I  m u s t  do 
s o m e t h i n g  c o n s t r u c t i v e  t o  e n d  t h i s  c r i s i s .  I  w i s h  n o t  t o  
c a s t  b l am e ,  b u t  t o  o f f e r  s o l u t i o n s .  Were I  n o t  t o  do s o ;  
w e r e  I  t o  s i t  i d l y  b y  a n d  w a i t  f o r  my o p p o r t u n i t y  t o  o b j e c t  
t h r o u g h  t h e  c o u r t s ,  I  w o u ld  s im p l y  a l l o w  m y s e l f  a n d  my 
c l i e n t s  t o  b ecome p a r t  o f  t h e  p r o b l e m .

C h a p t e r  66 d o e s  n o t  s e t t l e  t h e  M e n t a l  H e a l t h  Land s  
i s s u e s .  C h a p t e r  66 was  a  h a s t i l y  a n d  s e c r e t l y  n e g o t i a t e d  
d e a l  w h i c h  a t  f i r s t  b l u s h  may h a v e  a p p e a r e d  a s  a n  a t t r a c t i v e  
a n d  n o v e l  s o l u t i o n ,  b u t  w h i c h  now a f t e r  a y e a r  o f  
e x a m i n a t i o n  i s  c l e a r l y  doomed t o  f a i l u r e .

C h a p t e r  66 d o e s  n o t  s e t t l e  t h e  M e n t a l  H e a l t h  Lands  
c a s e .  I t  was s o  h a s t i l y  c o n c e i v e d  i n  t h e  w a n i n g  d a y s  o f  t h e  
L e g i s l a t u r e  l a s t  y e a r  t h a t  i t s  s u b s t a n t i a l  l e g a l  q u e s t i o n s  
h a v e  e n g e n d e r e d  s e p a r a t e  l i t i g a t i o n  w h i c h  w i l l  p r e v e n t  t h e  
p r o p o s e d  s e t t l e m e n t  f r o m  e v e n  b e i n g  p r e s e n t e d  t o  t h e  c o u r t  
f o r  a p p r o v a l  f o r  y e a r s  t o  come —  a n d  t h a t ' s o n l y  t h e  
b e g i n n i n g .  The l a n d  e x c h a n g e  i s s u e s  i n v o l v e d  i n  C h a p t e r  66 
a r e  s o  f a r  r e a c h i n g  t h a t  e v e n  i f  t h e  p u b l i c  i n t e r v e n o r s  
f a i l s  i n  t h e i r  l e g a l  c h a l l e n g e  t o  C h a p t e r  66, t h e  l a n d  
e x c h a n g e  p r o c e s s  w i l l  b e  a  t a r g e t  o f  l i t i g a t i o n  f o r  d e c a d e s .

C h a p t e r  66 d o e s  n o t  f r e e  up  t h e  m i l l i o n  a c r e s  o f  l a n d  
t h a t  h a s  b e e n  h e l d  u n d e r  a  c l o u d  b y  t h e  c o u r t ' s  i n j u n c t i o n  
a n d  t h e  p l a i n t i f f s '  c l a i m s  t o  t i t l e .  R a t h e r  i t  a d d s  an  
a d d i t i o n a l  f o u r  m i l l i o n  a c r e s  o f  l a n d  t o  a  p o o l  o f  s t a t e  
l a n d  w h i c h  c a n n o t  b e  d e v e l o p e d ,  e n c um b e r e d ,  o r  t r a n s f e r r e d  
i n  a n y  way u n t i l  a f t e r  t h e  y e a r s  t h a t  i t  t a k e s  t o  go t h r o u g h  
t h e  p r o c e s s  o f  l a n d  e x c h a n g e .

C h a p t e r  66 d o e s  n o t  c a lm  t h e  u n c e r t a i n  a tm o s p h e r e  f o r  
m i n e r a l  a n d  r e s o u r c e  d e v e l o p m e n t  w h i c h  t h e  M e n t a l  H e a l t h  
L a n d s  c a s e  o r i g i n a l l y  c r e a t e d .  I n  a d d i t i o n  t o  t h e  f o u r  
m i l l i o n  a c r e s  o f  h y p o t h e c a t e d  l a n d  t h a t  a r e  now s u b j e c t  t o  
l e g a l  c l a i m s  a n d  c a n n o t  b e  d e v e l o p e d ,  C h a p t e r  66 a l l o w s  t h e  
T r u s t  t o  c h o o s e  r e p l a c e m e n t  l a n d  f r om  a n y  s t a t e  l a n d .  A l l



t h i s  a c c o m p l i s h e s  i s  p l a c i n g  a d d i t i o n a l  u n c e r t a i n t y  on  s t a t e  
l a n d  w h i c h  m i g h t  b e  s u b j e c t  t o  p r i v a t e  o r  p u b l i c  u s e .

C h a p t e r  66 i s  n e i t h e r  s p e e d y  n o r  i n e x p e n s i v e .  The l aw  
c a l l s  f o r  a m a s s i v e  a n d  c om p l e x  l a n d  e x c h a n g e  p r o c e s s  w h ic h  
i t s e l f  w i l l  t a k e  y e a r s  t o  c o m p l e t e .  B e c a u s e  C h a p t e r  66 i s  
n o t  l a w  u n t i l  t h e  s e t t l e m e n t  i s  a p p r o v e d ,  t h i s  p r o c e s s  o f  
l a n d  e x c h a n g e  c a n ' t  e v e n  b e g i n  u n t i l  y e a r s  a f t e i  t h e  
i n t e r v e n o r s '  l i t i g a t i o n  i s  r e s o l v e d .

C h a p t e r  66 d o e s  n o t h i n g  t o  e a s e  t h e  f u n d i n g  n e e d s  o f  
t h e  m e n t a l  h e a l t h  r e c i p i e n t s  i n  t h e  s t a t e .  The o n l y  
b e n e f i t s  t h e  b i l l  a p p e a r s  t o  o f f e r  a r e  t o  t h e  l a w y e r s  and  
l a n d  m a n a g e r s  who w i l l  make a p r o f i t  f r om  y e a r s  o f  
i n v o l v e m e n t  i n  a  c o m p l e x  a n d  m a s s i v e  l a n d  e x c h a n g e .  I f  t h i s  
c a s e  w as  r e a l l y  " s e t t l e d "  b y  C h a p t e r  66, why h a v e  h u n d r e d s  
o f  t h o u s a n d s  o f  d o l l a r s  b e e n  s p e n t  t h i s  y e a r  on  a t t o r n e y s  
a n d  D e p a r tm e n t  o f  N a t u r a l  R e s o u r c e s 1 r e p r e s e n t a t i v e s  m e e t i n g  
t o  p r e p a r e  a  s e t t l e m e n t  d o c um e n t  t h a t  i s  n o t  y e t  e v e n  
c o m p l e t e ?  I f  t h i s  i s  a t r u e  s e t t l e m e n t  o f  l i t i g a t i o n ,  why 
h a s  t h e  D e p a r tm e n t  o f  Law a d d e d  two new a t t o r n e y  p o s i t i o n s  
t o  " i m p l e m e n t "  t h e  s e t t l e m e n t ?  I f  t h i s  i s  s u c h  a n  e a s y  a n d  
i n e x p e n s i v e  s o l u t i o n  t o  t h e  l a n d  c r i s i s ,  why h a s  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  b u d g e t e d  f o r  27 new 
p o s i t i o n s  n e x t  y e a r  j u s t  t o  map a n d  c a t a l o g  t h e  l a n d s  t h a t  
a r e  s u b j e c t  t o  e x c h a n g e?

The  m o s t  t r o u b l i n g  a s p e c t  o f  t h i s  n e e d l e s s  r u s h  i n t o  
y e t  a n o t h e r  A l a s k a n  l a n d  e x c h a n g e  d e b a c l e  i s  t h a t  t h e r e  i s  a  
s i m p l e ,  e a s y  s o l u t i o n  a l r e a d y  i n  p l a c e  w h i c h  w o u ld  f r e e  up 
l a n d  f o r  d e v e l o p m e n t ,  s a t i s f y  t h e  i n t e r e s t s  o f  t h e  m e n t a l  
h e a l t h  c om m un i t y ,  a n d  n o t  c r e a t e  a b u r e a u c r a c y  o f  l a y e r s  a n d  
l a n d  m a n a g e r s .

A l l  o n e  n e e d s  t o  do i s  t o  l o o k  a t  t h e  l aw s  t h a t  a r e  
a l r e a d y  o n  t h e  b o o k s  t o  s e e  t h a t  t h e r e  i s  a n  e f f e c t i v e ,  
e a s y ,  a n d  q u i c k  s o l u t i o n  t o  t h e  p r e s e n t  c r i s i s .  F i r s t ,  
t h e r e  i s  o r i g i n a l  M e n t a l  H e a l t h  T r u s t  L and  t h a t  c a n  b e  
r e t u r n e d  t o  t h e  T r u s t .  T h i s  l a n d  h a s  o n l y  m i n im a l  o r  m o d e s t  
d e v e l o p m e n t  p o t e n t i a l ,  a n d  e v e r y o n e  s e em s  t o  a g r e e  t h a t  i t  
c a n  r e m a i n  i n  t h e  T r u s t  w i t h o u t  c r e a t i n a  d i f f i c u l t y .  S im p ly  
l e a v e  i t  t h e r e .

S e c o n d l y ,  Cv ? t e r  210 h a s  b e e n  on  t h e  b o o k s  f o r  a 
n u m b e r  o f  y e a r s .  ^ n d e r  C h a p t e r  210, t h e  L e g i s l a t u r e  
a l l o c a t e s  6% o f  u n r e s t r i c t e d  g e n e r a l  r e v e n u e s  e a c h  y e a r  t o  
m e n t a l  h e a l t h  p r o g r a m s .  T h i s  i s  a p p r o x i m a t e l y  t h e  same 
l e v e l  o f  p u b l i c  f u n d s  t h a t  t h e  s t a t e  h a s  s p e n t  on  t h e s e  
p r o g r a m s  f o r  d e c a d e s .  I t  i s  no  g o l d e n  p a r a c h u t e  t o  m e n t a l  
h e a l t h  p r o g r a m s .  As i n c om e  t o  t h e  s t a t e  d e c l i n e s ,  m e n t a l



h e a l t h  p r o g r a m s  w i l l  h a v e  t o  t i g h t e n  t h e i r  b e l t s  l i k e  a n y o n e
e l s e .  J u s t  l e a v e  C h a p t e r  210 on  t h e  b o o k s .

F i n a l l y ,  C h a p t e r  66 d i d  h a v e  o n e  i m p o r t a n t  b e n e f i t ,  a n d  
t h a t  was  t h e  c r e a t i o n  o f  a n  a u t h o r i t y  f o r  d e c i d i n g  
a l l o c a t i o n s  among t h e  v a r i o u s  m e n t a l  h e a l t h  p r o g r a m s .  L e a v e  
t h e s e  p r o v i s i o n s  o f  C h a p t e r  66 i n  p l a c e .  T h i s  t a k e s  t h e  
p r e s s u r e  o f f  t h e  L e g i s l a t u r e  a n d  t h e  G o v e r n o r  t o  d e c i d e  
f u n d i n g  p r i o r i t i e s  among m e n t a l  h e a l t h  p r o g r a m s .  S im p l y  
l e a v e  t h e s e  p r o v i s i o n s  o f  C h a p t e r  66 i n  p l a c e .

I  h a v e  a s k e d  m y s e l f ,  a n d  o t h e r  members  o f  t h e  p u b l i c
h a v e  a s k e d  me, why t h i s  s h o u l d n ' t  f o rm  t h e  b a s i s  o f  a 
s o l u t i o n  t o  t h e  M e n t a l  H e a l t h  L an d s  c r i s i s ?  I t  s e em s  b o t h  
r e a s o n e d  a n d  r e a s o n a b l e .  I t  a l l o w s  r e s o u r c e  d e v e l o p m e n t  t o  
move  f o r w a r d  a n d  a d d r e s s e s  t h e  f u n d a m e n t a l  c o n c e r n s  o f  t h e  
p l a i n t i f f s ,  a n d  t h e  o n e  t h i n g  t h a t  I  c a n  s a y ,  a nd  c a n  s a y  
f o r  a  c e r t a i n t y ,  i s  t h a t  h a d  t h i s  c o n c e p t  b e e n  e n a c t e d  l a s t  
y e a r  i n s t e a d  o f  C h a p t e r  66, t h e  s e t t l e m e n t  w o u ld  l i k e l y  h a v e  
a l r e a d y  b e e n  p r e s e n t e d  t o  t h e  c o u r t  f o r  a p p r o v a l ,  w o u l 1 
a l r e a d y  h a v e  b e e n  a p p r o v e d ,  a n d  t h e  l i s  p e n d e n s ,  
i n j u n c t i o n s ,  a n d  o t h e r  c l o u d s  o f  t i t l e  on  t h e  m i l l i o n  a c r e s  
o f  s t a t e  l a n d  w o u ld  a l r e a d y  h a v e  b e e n  r e s o l v e d .

I  f a u l t  n o t  t h e  p a r t i e s  o r  t h e  a d m i n i s t r a t i o n  f o r  t h e  
i d e a  o f  t r y i n g  t o  r e c o n s t r u c t  t h e  T r u s t .  T r y i n g  t o  p u t  t h e  
T r u s t  b a c k  t o g e t h e r  a g a i n  l o c k e d  l i k e  a  g o o d  i d e a  a t  t h e  
t i m e .  B u t ,  i t  i s  now e v i d e n t  t h a t  a l l  t h e  K i n g ' s  men a n d  
a l l  o f  t h e  K i n g ' s  h o r s e s  s im p l y  c a n ' t  p u t  t h e  T r u s t  b a c k  
t o g e t h e r  a g a i n ,  n o t  w i t h o u t  e n d l e s s  y e a r s  o f  l i t i g a t i o n ,  
e n d l e s s  e x p e n s e ,  a n d  a  c o n t i n u e d  c l o u d  o f  t i t l e  o v e r  
m i l l i o n s  o f  a c r e s  o f  s t a t e  l a n d .  The t r u e  l o s e r s  i n  t h i s  
a r e  t h e  u n n am ed  p l a i n t i f f s  who s t i l l  s e a r c h  f o r  a d e q u a t e  
m e n t a l  h e a l t h  s e r v i c e s  i n  t h e  s . r a t e  a n d  t h e  anonymous 
m em b e r s  o f  t h e  p u b l i c  c a n n o t  u n d e r s t a n d  why a  s i m p l e r ,  
e x p e d i e n t  s o l u t i o n  t o  t h e  m e n t a l  h e a l t h  c r i s i s  c a n ' t  b e  
a c h i e v e d .

I f  n o t h i n g  e l s e ,  l e t  t h i s  b e  my p e r s o n a l  a p p e a l  t o  my 
c o l l e a g u e s  who a r e  l a w y e r s  i n  t h e  c a s e ,  t o  t h e  G o v e r n o r ,  a n d  
t o  t h e  A d m i n i s t r a t i o n ,  a n d  t o  t h e  i n t e r v e n o r s ,  t h a t  y o u  b e  
w i s e  e n o u g h  t o  r e c o g n i z e  t h a t  t h e  s o l u t i o n  y o u  h a v e  c r a f t e d  
s i m p l y  w i l l  n o t  w o rk  a n d  n o t  s o  p r o u d  a s  t o  n o t  em b r a c e  a  
s i m p l e r  s p e e d i e r  m o re  r e a s o n e d  s o l u t i o n .

P h i l i p  R. V o l l a n d  r e p r e s e n t s  H .L . ,  M.K. a n d  A l a s k a
A d d i c t i o n  R e h a b i l i t a t i o n  S e r v i c e s  on  b e h a l f  o f  t h e  

s u b c l a s s  o f  c h r o n i c  a l c o h o l i c s  who a r e  p l a i n t i f f  
b e n e f i c i a r i e s  i n  t h e  W e i s s  c a s e .



The  C h a p t e r  66 p r o p o s a l  f o r  s e t t l e m e n t  f a c e s  a l e n g t h y  a nd  
u n c e r t a i n  f u t u r e  i n  t h e  c o u r t s .  I t  i s  o p p o s e d  by  many 
A l a s k a n s .  The u n a v o i d a b l e  d e l a y  i n  i t s  a p p r o v a l  w i l l  
s e v e r e l y  l i m i t  d e v e l o p m e n t  on 5 m i l l i o n  a c r e s  o f  l a n d  when 
o i l  r e v e n u e s  a r e  d e c l i n i n g .  The g o a l  o f  t h i s  a l t e r n a t i v e  i s  
t o  r e a c h  a  s e t t l e m e n t  t h a t  i s  a c c e p t a b l e  t o  a l l  A l a s k a n s .  
T h i s  w o u l d  a v o i d  f u r t h e r  l i t i g a t i o n  a nd  t h e  r e s u l t i n g  
r e s t r i c t i o n  o n  l a n d  u s e  a n d  p r o v i d e  a b a s i c  l e v e l  o f  f u n d i n g  
f o r  t h e  M e n t a l  H e a l t h  P r o g r am .  M os t  i m p o r t a n t l y ,  i t  w ou ld  
n o t  r e q u i r e  a  c a s h  p a y m e n t  f r om  t h e  S t a t e  t o  s e t t l e  t h i s  
i s s u e .

T h i s  new p r o p o s a l  i s  a  m i x e d  l a n d / i n c o m e  s t r e a m  a p p r o a c h  
w h i c h  i n c o r p o r a t e s  t h e  T r u s t  A u t h o r i t y  d e v e l o p e d  f o r  C h a p t e r  
66.

THE LAND

I n  t h i s  new p r o p o s a l ,  l i k e  C h a p t e r  66, n e a r l y  h a l f  o f  t h e  
o r i g i n a l  T r u s t  l a n d s  w i l l  b e  r e t u r n e d  t o  t h e  T r u s t .  T h i s  i s  
t h e  l e a s t  v a l u a b l e  o f  t h e  o r i g i n a l  l a n d s .  The T r u s t  w o u ld  
t a k e  t h e s e  l a n d s  s u b j e c t  t o  a l l  t h i r d  p a r t y  i n t e r e s t s  s u c h  
a s  l e a s e s  o r  r i g h t s  o f  way .

U n l i k e  C h a p t e r  66, i n c om e  f r om  t h i s  l a n d  w o u ld  b e  p l a c e d  i n  
a  c a s h  c o r p u s  a c c o u n t  a n d  i n v e s t e d  l i k e  t h e  P e rm a n e n t  Fund .  
The  i n c o m e  f r om  t h i s  p r i n c i p a l  w o u l d  b e  d e p o s i t e d  i n  t h e  
T r u s t  i n c om e  a c c o u n t  a n d  b e  a v a i l a b l e  e a c h  y e a r  t o  s u p p o r t  
t h e  M e n t a l  H e a l t h  Program..  T h i s  i s  t h e  m e ch a n i sm  u s e d  i n  
t h e  U n i v e r s i t y  o f  A l a s k a  L and  T r u s t  S e t t l e m e n t .

INCOME STREAM

T h i s  new p r o p o s a l  i n c o r p o r a t e s  e x i s t i n g  l a w  w h e r e  6% o f  
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  w o u ld  c o n t i n u e  t o  b e  
a l l o c a t e d  t o  t h e  T r u s t  i n c om e  a c c o u n t .  T h i s  w o u ld  p r o v i d e  a 
c o n t i n u i n g  a n d  d e p e n d a b l e  s o u r c e  o f  f u n d s  a v a i l a b l e  f o r  t h e  
M e n t a l  H e a l t h  P r o g r am .  I t  i s  t i e d  d i r e c t l y  t o  o v e r a l l  S t a t e  
i n c o m e .

E a c h  y e a r  t h e  money a v a i l a b l e  t o  f u n d  t h e  M e n t a l  H e a l t h  
P r o g r a m  w o u l d  i n c l u d e  t h i s  6% p l u s  a n y  e a r n i n g s  f rom  t h e  
c a s h  c o r p u s  a c c o u n t .  Any o f  t h i s  money n o t  n e e d e d  t o  m e e t  
t h e  n e c e s s a r y  e x p e n s e s  o f  t h e  M e n t a l  H e a l t h  P ro g r am  w i l l  b e  
r e t u r n e d  t o  t h e  S t a t e  g e n e r a l  f u n d .

TRUST MANAGEMENT

As i n  C h a p t e r  66, a  T r u s t  A u t h o r i t y  a p p o i n t e d  by t h e  
G o v e r n o r  w o u ld  manage  t h e  l a n d  a n d  c a s h  c o r p u s  a c c o u n t .  I n  
a d d i t i o n ,  i t  w o u ld  make r e c o m m e n d a t i o n s  t o  t h e  G o v e r n o r  a n d  
t h e  L e g i s l a t u r e  on  how t o  s p e n d  a v a i l a b l e  f u n d s .

MENTAL HEALTH LANDS TRUST
PROPOSED ALTERNATIVE SETTLEMENT



NONRETURNED TRUST LANDS

'When t h e  new p r o p o s a l  i s  a p p r o v e d ,  a l l  l a n d s  owned by  t h i r d  
p a r t i e s ,  i n c l u d i n g  M u n i c i p a l i t i e s ,  w i l l  b e  i m m e d i a t e l y  a n d  
p e r m a n e n t l y  r e l e a s e d  f r om  c l a i m s  b y  t h e  T r u s t .  O r i g i n a l  
T r u s t  l a n d s  w h i c h  a r e  now i n  L e g i s l a t i v e l y  D e s i g n a t e d  A r e a s ,  
s u c h  a s  S t a t e  p a r k s ,  w o u l d  s e r v e  a s  s e c u r i t y  f o r  t h e  S t a t e ' s  
p r o m i s e  t o  a l l o c a t e  t h e  6%. The S t a t e  w o u ld  s t i l l  own t h e s e  
l a n d s  a n d  c o n t i n u e  t o  manage  th em  a c c o r d i n g  t o  t h e i r  
d e s i g n a t i o n .

ADVANTAGES

*The m a i n  a d v a n t a g e  i s  t h a t  t h i s  p r o p o s a l  c o u l d  b u i l d  a 
c o n s e n s u s  l e a d i n g  t o  t h e  f a s t e s t  f i n a l  r e s o l u t i o n  p o s s i b l e .

*E a c h  e l e m e n t  o f  t h i s  new p r o p o s a l  i s  e i t h e r  i n  e x i s t i n g  l aw  
o r  h a s  u n i v e r s a l  a c c e p t a n c e  a s  p a r t  o f  a  T r u s t  s e t t l e m e n t .  
T h i s  d r a m a t i c a l l y  r e d u c e s  t h e  p o s s i b i l i t y  o f  a l o n g  a nd  
d i f f i c u l t  a p p r o v a l  p r o c e s s .

* I t  e l i m i n a t e s  a n y  r e s t r i c t i o n  on  t h e  a d d i t i o n a l  4 m i l l i o n  
a c r e s  o f  S t a t e  l a n d  h e l d  h o s t a g e  b y  C h a p t e r  66.

* T h i s  n ew  p r o p o s a l  w i l l  g e n e r a t e  w e a l t h  f r om  two s o u r c e s .  
F i r s t ,  t h e  l a n d  v . i l l  b e  u s e d  t o  g e n e r a t e  money.  Then t h i s  
m oney  w i l l  b e  i n v e s t e d  l i k e  t h e  P e rm a n e n t  Fund  a n d  w ou ld  
i n c r e a s e  o v e r  t h e  y e a r s .  I t  i s  t h i s  c a p a c i t y  t o  i n c r e a s e  
e a r n i n g s  o v e r  t im e  w h i c h  may make t h e  6% in com e  s t r e a m  
a c c e p t a b l e  t o  t h e  b e n e f i c i a r i e s  d e s p i t e  t h e  c om ing  r e d u c t i o n  
i n  S t a t e  i n c o m e .

*The  c a s h  c o r p u s  w i l l  g r ow  o v e r  t im e  a n d  r e d u c e  t h e  M e n t a l  
H e a l t h  P r o g r a m s  d e p e n d e n c e  on  t h e  G e n e r a l  Fund .  The m a s s i v e  
l a n d  d r i v e n  T r u s t  e n v i s i o n e d  i n  C h a p t e r  66 w o u ld  s p e n d  a l l  
t h a t  i t  e a r n s  e v e r y  y e a r  a n d  c o u l d  n e v e r  f u n d  t h e  M e n t a l  
H e a l t h  P r o g r am .

*The 6% a l l o c a t i o n  i s  c u r r e n t l y  i n  e f f e c t  a n d  i s  w o r k i n g .
I t  g o e s  down a s  S t a t e  i n c om e  g o e s  down. The O f f i c e  o f  
M an a g em en t  a n d  B u d g e t  (OMB) e s t i m a t e s  t h e  c o s t  o f  t h e  
c u r r e n t  M e n t a l  H e a l t h  P r o g r am  a t  $165 m i l l i o n .  A l t h o u g h  t h e  
6% i s  e s t i m a t e d  t o  g e n e r a t e  o n l y  $142 m i l l i o n  i n  FY 93, i t  
w i l l  a t  l e a s t  p r o v i d e  a  b a s e  l e v e l  f o r  f u n d i n g  t h e  M e n t a l  
H e a l t h  P r o g r am .

*25% o f  t h e  e a r n i n g s  f r om  t h e  S t a t e  l a n d  t o  b e  g i v e n  t o  t h e  
T r u s t  u n d e r  C h a p t e r  66 w o u ld  c o n t i n u e  t o  b e  p l a c e d  i n  t h e  
P e r m a n e n t  F und .  T h i s  w o u l d  a v o i d  t h e  r e d u c t i o n  i n  P e rm a n e n t  
F u n d  d i v i d e n d s  w h i c h  w o u l d  r e s u l t  f r o m  C h a p t e r  66.

CONCLUSION

T h i s  new  p r o p o s a l  o f f e r s  t h e  q u i c k e s t ,  l e a s t  e x p e n s i v e  a n d  
m o s t  a c c e p t a b l e  s o l u t i o n  t o  a p r o b l e m  t h a t  we m u s t  a l l  p u t  
b e h i n d  u s .
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MENTAL HEALTH LANDS TRUST

CHAPTER 66: OBSTACLE TO SETTLEMENT

The C h a p t e r  66 p r o p o s a l  f o r  s e t t l i n g  t h e  l o n g  s t a n d i n g  
M e n t a l  H e a l t h  L an d s  T r u s t  d i s p u t e  was n e g o t i a t e d  i n  t e n  d a y s  
a n d  p a s s e d  by  t h e  L e g i s l a t u r e  i n  f o u r .  D e s p i t e  t h e  b e s t  o f  
i n t e n t i o n s  on  t h e  p a r t  o f  t h e  G o v e r n o r  a nd  t h e  a t t o r n e y s  f o r  
t h e  p l a i n t i f f s ,  i t  now a p p e a r s  t h a t  p o r t i o n s  o f  C h a p t e r  66 
w i l l  c r e a t e  mo re  p r o b l e m s  t h a n  t h e y  s o l v e .  I t  m u s t  b e  
r e e v a l u a t e d  a s  a  s e t t l e m e n t  p r o p o s a l .

BASIC FRAMEWORK

Any T r u s t  s e t t l e m e n t  m u s t  a n sw e r  two q u e s t i o n s .  F i r s t ,  how 
i s  t h e  T r u s t  t o  b e  c o m p e n s a t e d  f o r  t h e  v a l u a b l e  l a n d  w h i c h  
t h e  S t a t e  i l l e g a l l y  took., s o l d ,  o r  g a v e  t o  t h i r d  p a r t i e s ?  
S e c o n d ,  how w i l l  t h e  T r u s t  b e  m anaged  i n  t h e  f u t u r e ?

C h a p t e r  66 p r o p o s e s  t o  c o m p e n s a t e  t h e  T r u s t  b y  e x c h a n g i n g  
o t h e r  c o m p a r a b l e  S t a t e  l a n d  o f  s i m i l a r  in come  p r o d u c i n g  
p o t e n t i a l  f o r  t h e  o r i g i n a l  l a n d  w h i c h  c a n n o t  b e  r e t u r n e d  t o  
t h e  T r u s t .  W h i l e  s e e m i n g l y  s t r a i g h t  f o rw a r d ,  i t  i s  t h i s  
p r o v i s i o n  w h i c h  w i l l  h a v e  u n i n t e n d e d ,  u n f o r e s e e n ,  a nd  
p o t e n t i a l l y  d e v a s t a t i n g  e f f e c t s  on  a l l  o f  u s .

C h a p t e r  66 a l s o  c r e a t e s  a  c o m p r e h e n s i v e  T r u s t  managemen t  
s y s t e m .  T h i s  p r o v i s i o n  i s  a  m a j o r  s t e p  f o r w a r d  i n  r e a c h i n g  
a  p e r m a n e n t  s e t t l e m e n t .  I t  p r e s e r v e s  L e g i s l a t i v e  a nd  
E x e c u t i v e  c o n t r o l  o v e r  t h e  T r u s t  w h i l e  p r o v i d i n g  f o r  p r o p e r  
T r u s t  m an a g em en t .  I t  a l s o  h a s  v i r t u a l l y  u n i v e r s a l  
a c c e p t a n c e .

LITIGATION OVER THE LAND EXCHANGE

I n  O c t o b e r  o f  1991 a  c o a l i t i o n  r e p r e s e n t i n g  e n v i r o n m e n t a l ,  
s p o r t f i s h i n g  a n d  t o u r i s m  i n t e r e s t s  s u e d  t o  b l o c k  t h e  C h a p t e r  
66 p r o p o s a l .  T h e i r  c o m p l a i n t  l i s t s  11 c o u n t s  a g a i n s t  
C h a p t e r  66. T h e r e  a r e  two w h i c h  b e s t  i l l u s t r a t e  t h e  
p r o b l e m s  w i t h  t h i s  p r o p o s a l .

THE "HYPOTHECATED" LANDS

C h a p t e r  66 r e q u i r e d  t h a t  t h e  S t a t e  " h y p o t h e c a t e "  o r  p l e d g e  
a s  s e c u r i t y  s p e c i f i c  l a n d s  w h i c h  a r e  c o m p a r a b l e  t o  t h e  
o r i g i n a l  T r u s t  l a n d s  w h i c h  c a n n o t  b e  r e t u r n e d  t o  t h e  T r u s t .  
B e c a u s e  o f  t h e  v a l u a b l e  n a t u r e  o f  t h e  o r i g i n a l  T r u s t  l a n d s ,  
o v e r  4 m i l l i o n  a c r e s  o f  o t h e r  S t a t e  l a n d ,  i n c l u d i n g  Cook 
I n l e t  o i l  a n d  g a s  w e l l s ,  w e r e  i n c l u d e d  on t h e  h y p o t h e c a t e d  
l a n d s  l i s t .  U n f o r t u n a t e l y ,  due  t o  t h e  r u s h  t o  p a s s  t h e  
b i l l ,  t h i s  l i s t  wa s  n o t  a v a i l a b l e ,  t o  t h e  L e g i s l a t u r e  o r  t h e  
p u b l i c  p r i o r  t o  i t s  e n a c tm e n t .  One q u e s t i o n  i s  w h e t h e r  t h e  
L e g i s l a t u r e  c o u l d  l e g a l l y  a p p r o p r i a t e  4 m i l l i o n  a c r e s  o f  
l a n d  w i t h o u t  k n ow in g  w h a t  i t  was .



SECTION 6i OF THE STATEHOOD ACT

The  o r i g i n a l  T r u s t  l a n d s  came c o m p l e t e  w i t h  t h e  r i g h t s  t o  
t h e  s u b s u r f a c e  m i n e r a l s .  F o r  t h e  e x c h a n g e  c o n t e m p l a t e d  
u n d e r  C h a p t e r  66 t o  w o r k ,  t h e  r e p l a c e m e n t  l a n d s  m u s t  a l s o  
come t o  t h e  T r u s t  w i t h  t h e  r i g h t s  t o  t h e  m i n e r a l s .

H ow ev e r ,  S e c t i o n  6 i  o f  t h e  S t a t e h o o d  A c t  p r o h i b i t s  t h e  S t a t e  
f r o m  g r a n t i n g  away t h e  m i n e r a l  r i g h t s  t o  S t a t e  l a n d .  T h i s  
p r o v i s i o n  was t o  e n s u r e  t h a t  A l a s k a ’ s m i n e r a l  w e a l t h
b e n e f i t e d  a l l  A l a s k a n ' s  n o t  j u s t  a few. T h i s  i s  why t h e
S t a t e  m u s t  l e a s e  o r  r e c e i v e  r o y a l t i e s  f o r  m i n e r a l  
d e v e l o p m e n t . V i o l a t i o n  o f  S e c t i o n  6 i  r e s u l t s  i n  t h e
f o r f e i t u r e  o f  t h e  l a n d  b a c k  t o  t h e  U n i t e d  S t a t e s .

O b v i o u s l y ,  no  m a t t e r  how c e r t a i n  t h e  G o v e rn o r  and  t h e  
p l a i n t i f f ' s  a t t o r n e y s  a r e  t h a t  t h e  C h a p t e r  66 e x c h a n g e  w o u l d  
n o t  v i o l a t e  S e c t i o n  6 i ,  no  a c t u a l  e x c h a n g e s  c a n  o c c u r  u n t i l  
t h e  a p p l i c a b i l i t y  o f  S e c t i o n  6 i  i s  t o t a l l y  r e s o l v e d .

TIME FRAME FOR CHAPTER 66 LITIGATION

I t  i s  common k n o w l e d g e  t h a t  l i t i g a t i o n  i s  n e v e r  f a s t .  E v en  
a  " b e s t  c a s e "  s c e n a r i o  r e v e a l s  t h a t  t h e  im p l e m e n t a t i o n  o f  
C h a p t e r  66 i s  y e a r s  aw ay .

F i r s t ,  t h e  S u p e r i o r  C o u r t  i n  F a i r b a n k s  w i l l  b e  p r e s e n t e d  
w i t h  t h e  p r o p o s a l  a n d  w i l l  b e  a s k e d  t o  a d d r e s s  t h e  11 
c o n c e r n s  r a i s e d  b y  t h e  l a w s u i t  a g a i n s t  t h e  p r o p o s a l .  A f t e r  
a  s e r i e s  o f  l e g a l  b r i e f s  h a v e  b e e n  f i l e d  a n d  a ny  o r a l  
a r g u m e n t  s c h e d u l e d  a n d  h e a r d ,  t h e  C o u r t  w i l l  c o n s i d e r  t h e  
m a t t e r  a n d  p r e p a r e  a  w r i t t e n  d e c i s i o n .  I t  i s  r e a s o n a b l e  t o  
t h i n k  t h a t  t h i s  c o u l d  t a k e  9 mon th s  t o  a  y e a r  o r  more .

N e x t ,  t h e  l o s i n g  p a r t y  w i l l  no  d o u b t  a p p e a l  t o  t h e  A l a s k a  
S u p r em e  C o u r t  w h e r e  t h e  b r i e f i n g ,  o r a l  a r g u m e n t  and  d e c i s i o n  
p r e p a r a t i o n  p r o c e s s  w i l l  b e  r e p e a t e d .  T h i s  i s  p o t e n t i a l l y  
a n o t h e r  y e a r  o r  m o r e .

N e x t ,  t h e  l o s i n g  p a r t y  may f i l e  a  p e t i t i o n  f o r  r e v i e w  t o  t h e  
U .S .  S up r em e  C o u r t  s i n c e  S e c t i o n  6 i  i s  a f e d e r a l  i s s u e .
E v e n  i f  t h e  p e t i t i o n  i s  d e n i e d  t h i s  may t a k e  6 mon th s  o r  
m o r e .  I f  t h e  p e t i t i o n  i s  g r a n t e d ,  Supreme C o u r t  r e v i e w  
c o u l d  t a k e  y e a r s .

LAND STATUS DURING CHAPTER 66 LITIGATION

D u r i n g  t h e s e  y e a r s  o f  l i t i g a t i o n ,  t h e  o r i g i n a l  one  m i l l i o n  
a c r e s  o f  T r u s t  l a n d s  w i l l  c o n t i n u e  t o  b e  t i e d  up .  I n  
a d d i t i o n ,  t h e  4 m i l l i o n  a c r e s  o f  h y p o t h e c a t e d  l a n d s  may r i o t  

... b e  m anaged ,  i n  a n y  way t h a t . d i m i n i s h e s  t h e i r . . v a l u e  a s  . .
s e c u r i t y .  A l a s k a  s i m p l y  c a n n o t  a f f o r d  t o  h a v e  5 m i l l i o n "  • 
a c r e s  o f  i t s  m o s t  d e v e l o p a b l e  l a n d  t i e d  up  f o r  y e a r s .
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Hon. Ramona B a r n e s ,  S p e a k e r
A l a s k a  H ou s e  o f  R e p r e s e n t a t i v e s
E i g h t e e n t h  A l a s k a  L e g i s l a t u r e ,  F i r s t  S e s s i o n
S t a t e  C a p i t o l ,  Room 208
J u n e a u ,  A l a s k a  99801-1182

D e a r  S p e a k e r  B a r n e s :

On A p r i l  26, 1993, S u p e r i o r  C o u r t  J u d g e  Mary E.
G r e e n e  r u l e d  t h a t  t h e  l e g i s l a t i o n  s e t t l i n g  t h e  m e n t a l  h e a l t h  
t r u s t  l a n d s  l i t i g a t i o n  ( C h a p t e r  66, SLA 1991) was
c o n s t i t u t i o n a l  i n  a l l  r e s p e c t s  e x c e p t  o n e .  I n  h e r  view,,  t h e
p l e d g i n g  o f  t h e  l a n d  on  t h e  " H y p o t h e c a t e d  L a n d s  L i s t "  t o  t h e
t r u s t  a s  s e c u r i t y  f o r  t h e  s t a t e ' s  p e r f o r m a n c e  o f  i t s
o b l i g a t i o n s  u n d e r  c h .  66 was n o t  v a l i d  b e c a u s e  i t  d i d  n o t  
c o n t a i n  a d e q u a t e  s t a n d a r d s  t o  g u i d e  t h e  c o m m i s s i o n e r  o f  n a t u r a l  
r e s o u r c e s  i n  n e g o t i a t i n g  t h e  l i s t  w i t h  t h e  p l a i n t i f f s .

J u d g e  G r e e n e  w e n t  o u t  o f  h e r  way t o  p o i n t  o u t ,  
h ow e v e r ,  t h a t  t h e  l e g i s l a t u r e  c o u l d  e a s i l y  c u r e  t h e  p r o b l e m :

O b v i o u s l y ,  i t  w o u ld  b e  v e r y  e a s y  f o r  t h e  
l e g i s l a t u r e  t o  r em ed y  t h i s  p r o b l e m .  I f  t h e
l e g i s l a t u r e  am ended  s e c t i o n  56(a) t o  a d o p t  a 
s p e c i f i c ,  known l i s t  o r  d e l e g a t e d  t h e  t a s k  o f  
p r e p a r i n g  a new l i s t  w i t h  a d e q u a t e  s t a n d a r d s , 
t h e  d i f f i c u l t y  w o u ld  b e  e l i m i n a t e d .

Memorandum D e c i s i o n  a n d  O r d e r  Re: I n t e r v e n o r s '
( A p r i l  26, 1993) a t  82, n .  42 ( e m p h a s i s  a d d e d ) .

C o m p l a i n t

03-C32LH
i
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The  a t t a c h e d  p r o p o s e d  am endm en t s  t o  CSHB 201(RES) 
w o u ld  im p l e m e n t  J u d g e  G r e e n e ' s  s u g g e s t i o n  f o r  c u r i n g  c h .  66 by 
d e l e g a t i n g  t o  t h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  t h e  t a s k  o f  
p r e p a r i n g  a  new H y p o t h e c a t e d  L a n d s  L i s t ,  t o  c o n s i s t  o f  (1) 
o r i g i n a l  m e n t a l  h e a l t h  l a n d  t h a t  w i l l  b e  r e t u r n e d  t o  t h e  t r u s t  
u n d e r  s e c .  54, c h .  66, a n d  (2) up  t o  1.5 m i l l i o n  a c r e s  o f  o t h e r
s t a t e  l a n d ,  s e l e c t e d  u n d e r  t h e  c r i t e r i a  s e t  o u t  i n  s e c s .  55(d)
a n d  ( e ) , c h .  66, f o r  i d e n t i f y i n g  l a n d  t o  b e  e x c h a n g e d  t o  t h e  
t r u s t  i n  r e t u r n  f o r  o r i g i n a l  m e n t a l  h e a l t h  l a n d  n o t  r e t u r n e d  t o  
t h e  t r u s t . '  ( T h i s  w i l l  r e d u c e  t h e  am ou n t  o f  s t a t e  l a n d
h y p o t h e c a t e d  t o  t h e  t r u s t  f r o m  t h e  6.7 m i l l i o n  a c r e s  on  t h e  . 
o r i g i n a l  H y p o t h e c a t e d  L and  L i s t  t o  no m o r e  t h a n  1 .5 m i l l i o n  
a c r e s  a n d ,  b e c a u s e  t h e  s am e  s t a n d a r d s  w i l l  b e  u s e d  f o r
h y p o t h e c a t i o n  a s  f o r  e x c h a n g e s ,  make i t  l i k e l y  t h a t  t h e  same 
l a n d  t h a t  i s  h y p o t h e c a t e d  w i l l  u l t i m a t e l y  b e  e x c h a n g e d  t o  t h e  
t r u s t . )

T h e  p r o p o s e d  am en dm en t s  a l s o  make a  t e c h n i c a l  
am endmen t  t o  c h .  66 by e x e m p t i n g  t h e  p r o c e s s  f o r  r e c o n s t i t u t i n g  
t h e  t r u s t  f r o m  t h e  p l a n n i n g  a n d  c l a s s i f i c a t i o n  r e q u i r e m e n t s  o f  
AS 38.04 a n d  AS 38.05, a n d  s u b s t i t u t i n g  p r o c e d u r e s  by  w h i c h  t h e  
p u b l i c  may p a r t i c i p a t e  i n  t h e  r e c o n s t i t u t i o n  o f  t h e  m e n t a l  
h e a l t h  t r u s t .  J u d g e  G r e e n e  f o u n d  t h a t  t h e  p l a n n i n g  a nd  
c l a s s i f i c a t i o n  r e q u i r e m e n t s  o f  AS 38.04 a n d  AS 38.05 w o u ld  
a p p l y  t o  t h e  r e c o n s t i t u t i o n  p r o c e s s  u n d e r  c h .  66 a s  c u r r e n t l y  
w r i t t e n .  T h e  p r o p o s e d  am en dm en t s  t o  CSHB 201(JUD) w i l l  r e s u l t  
i n  s u b s t a n t i a l  s a v i n g s  o f  b o t h  t i m e  a n d  money  i n  c o m p l e t i n g  t h e  
r e c o n s t i t u t i o n  p r o c e s s  a n d  b r i n g i n g  t h i s  i s s u e  t o  f i n a l  
c l o s u r e .

I n  e f f e c t ,  J u d g e  G r e e n e  h a s  d e t e r m i n e d  t h a t  c h .  66, 
SLA 1991 i s  a  c o n s t i t u t i o n a l l y  p e r m i s s i b l e  m ean s  t o  s e t t l e  t h i s  
d i v i s i v e  a n d  c o s t l y  l a w s u i t  t h a t  h a s  a d v e r s e l y  im p a c t e d  many 
p e o p l e  i n  t h e  s t a t e .  P a s s a g e  o f  t h e  am end ed  v e r s i o n  o f  
CSHB 201 JUD) t h a t  we a r e  p r o p o s i n g  w i l l  (l) s i g n i f i c a n t l y  
a d v a n c e  t h e  f i n a l  s e t t l e m e n t  o f  t h e  c a s e ,  a n d  (2) f r e e  m o s t  o f  
t h e  l a n d  on  t h e  o r i g i n a l  H y p o t h e c a t e d  L a n d s  L i s t  f o r  
d e v e l o p m e n t .

I f  t h i s  l e g i s l a t i o n  i s  n o t  e n a c t e d  b e f o r e  t h e  
l e g i s l a t u r e  a d j o u r n s ,  t h e  c h a n c e s  a r e  s t r o n g  t h a t  t h e  
s e t t l e m e n t  a g r e e m e n t  r e a c h e d  w i t h  t h e  W e i s s  p l a i n t i f f s  u n d e r  
c h .  66 w i l l  b e  t e r m i n a t e d  a n d  t h e  h e a dw a y  we h a v e  made o v e r  t h e
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p a s t  tw o  y e a r s  i n  s e t t l i n g  t h e  m e n t a l  h e a l t h  l a n d s  m e s s  w i l l  
become a d e a d  l e t t e r .

We u r g e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  o f  t h e  p r o p o s e d  
a m e n d m e n t s .

V e r y  t r u l y  y o u r s ,

<----------- < o
C h a r l e s  E. C o i e  
A t t o r n e y  G e n e r a l

CEC: c l

c c  w/ e n c . : Rep .  G a i l  P h i l l i p s
Rep .  Ron L a r s o n  
Rep .  E i l e e n  MacLean

P a t  Ryan ,  C h i e f  o f  S t a f f
K r i s  L e t h i n ,  L e g i s l a t i v e  L i a i s o n
O f f i c e  o f  t h e  G o v e r n o r

Hon. G l e n n  A. O l d s ,  C o m m i s s i o n e r  
D e p t ,  o f  N a t u r a l  R e s o u r c e s

D a v id  T. W a l k e r
J am e s  B. G o t t s t e i n
J e f f r e y  L. J e s s e e
P h i l i p  R. V o l l a n d  „
R i c h a r d  M. J o h a n n s e n  
P e t e r  J .  M a a s s e n  
G. Thomas K o e s t e r

B r i a n  D. B j o r k q u i s t ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  
Wendy S. F e u e r ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  .

93138
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May 4, 1993

Hon. Ramona B a r n e s ,  S p e a k e r
A l a s k a  H ou s e  o f  R e p r e s e n t a t i v e s
E i g h t e e n t h  A l a s k a  L e g i s l a t u r e ,  F i r s t  S e s s i o n
S t a t e  C a p i t o l ,  Room 208
J u n e a u ,  A l a s k a  99801-1182

D e a r  S p e a k e r  B a r n e s :

A f t e r  m e e t i n g - w i t h  t h e  s e t t l i n g  p l a i n t i f f s  i n  W e i s s , we 
a g r e e  t h a t  tw o  m i n o r  am en dm en t s  s h o u l d  b e  made i n  t h e  p r o p o s e d  
l a n g u a g e  t h a t  was d i s t r i b u t e d  t o  you  e a r l i e r  t o d a y  t o  r e s o l v e  J u d g e  
G r e e n e ' s  c o n c e r n s  i n  u h e  m e n t a l  h e a l t h  t r u s t  l a n d s  l i t i g a t i o n .  The 
am en dm en t s  a r e  r e f l e c t e d  i n  t h e  p r o p o s e d  l a n g u a g e  a t t a c h e d  t o  t h i s  
l e t t e r .

We a r e  a v a i l a b l e  t o  e x p l a i n  t h e s e  p r o p o s e d  am e n dm en t s .  
We u r g e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  on t h i s  m a t t e r .

V e r y  t r u l y  y o u r s ,

^  ~ I .
C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l

CEC: c l

c c  w/ e n c . :  R ep .  G a i l  P h i l l i p s
R ep .  Ron L a r s o n  
R ep .  E i l e e n  MacLean

P a t  Ryan,  C h i e f  o f  S t a f f
K r i s  L e t h i n ,  L e g i s l a t i v e  L i a i s o n
O f f i c e  o f  t h e  G o v e r n o r

Hon. G l e n n  A. O l d s ,  C o m m i s s i o n e r  
D e p t ,  o f  N a t u r a l  R e s o u r c e s



REVISED

5/4/93

Proposed Amendments to CSHB 201(RES) and CSS3 67(JUD)

P ag e  1, l i n e  2:

F o l l o w i n g  " m e n t a l  h e a l t h  t r u s t " :

D e l e t e  a l l  m a t e r i a l

I n s e r t  a n d  p r o v i d i n g  f o r  an  e f f e c t i v e  d a t e . " "

P ag e  1, l i n e s  3 - 7 :

D e l e t e  a l l  m a t e r i a l

P a g e  1, l i n e  9 - p a g e  11, l i n e  9:

D e l e t e  a l l  m a t e r i a l  

I n s e r t  t h e  f o l l o w i n g :

" i: S e c t i o n  1. S e c t i o n  55(g),  c h .  66, SLA 1991, i s  am en d e d  t o  

r e a d :
(g) E x c e p t  f o r  p u b l i c  n o t i c e  as p r o v i d e d  u n d e r  

AS 38 .05 .945(b)  a n d  ( c ) , t h e  [THE] p r o v i s i o n s  o f  AS 38.04, 

AS 38.05, a n d  AS 38.50 do n o t  a p p l y  t o  e x c h a n g e s  u n d e r  t h i s  

s e c t i o n .

* S e c .  2. S e c t i o n  55(h),- c h .  66, SLA 1991, i s  am ended  t o  r e a d :

(h) I f  a g r e e m e n t  c a n n o t  b e  r e a c h e d  b e tw e e n  t h e  p l a i n t i f f s  i n  

W e i s s  v .  S t a t e  o f  A l a s k a ,  4FA-82-2208 C i v i l ,  a n d  t h e  c o m m i s s i o n e r  

o f  n a t u r a l  r e s o u r c e s  u n d e r  (f) o f  t h i s  s e c t i o n  a s  t o  a p p r o p r i a t e  

l a n d s  t o  b e  c o n v e y e d  t o  t h e  t r u s t  a s  c o m p e n s a t i o n  o r  a s  t o  t h e
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v a l u e  o f  c h e  o r i g i n a l  l a n d s  t a k e n  o r  o f  r e p l a c e m e n t  l a n d s ,  t h e  

A l a s k a  S up r em e  C o u r t  s h a l l  r e s o l v e  t h e  d i s a g r e e m e n t s  u s i n g  t h e  

c r i t e r i a  s e t  o u t  i n  t h i s  s e c t i o n , b u t  may n o t  g i v e  d e f e r e n c e  t o  t h e  

c o m m i s s i o n e r ' s  f i n d i n g  u n d e r  (i) o f  t h i s  s e c t i o n . The A l a s k a  

S up rem e  C o u r t  may o r d e r  t h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  t o  

c o n v e y  a p p r o p r i a t e  s t a t e  l a n d  t o  t h e  t r u s t  w i t h o u t  f u r t h e r  

l e g i s l a t i v e  a u t h o r i z a t i o n .

* S e c .  3. S e c t i o n  55, c h .  66, SLA 1991 i s  am end ed  by a d d i n g  new 

s u b s e c t i o n s '  t o  r e a d :

(i) The  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  s h a l l  g i v e  p u b l i c  

n o t i c e  a s  p r o v i d e d  u n d e r  AS 38 .05 .945(b)  a n d  (c) o f  p r o p o s e d  

e x c h a n g e s  n e g o t i a t e d  u n d e r  (f) o f  t h i s  s e c t i o n ,  o r  e x c h a n g e s  

p r o p o s e d  by  e i t h e r  t h e  p l a i n t i f f s  i n  W e i s s  v .  S t a t e  o f  A l a s k a  (4FA- 

82-2208 C i v i l )  o r  t h e  c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  u n d e r  (h) 

o f  t h i s  s e c t i o n .  I n  t h e  n o t i c e ,  t h e  c o m m i s s i o n e r  s h a l l  p r o v i d e  f o r  

a w r i t t e n  commen t  p e r i o d  o f  a t  l e a s t  30 d a y s .  The c o m m i s s i o n e r  

s h a l l  h o l d  a p u b l i c  h e a r i n g  i n  t h e  a r e a  o f  t h e  l a n d  p r o p o s e d  t o  b e  

c o n v e y e d  t o  t h e  t r u s t  u n d e r  t h e  p r o p o s e d  e x c h a n g e .

(j) F o l l o w i n g  p u b l i c  n o t i c e  o f  a p r o p o s e d  e x c h a n g e  u n d e r  t h i s  

s e c t i o n  a n d  t h e  p u b l i c  h e a r i n g ,  t h e  c o m m i s s i o n e r  s h a l l  make ,  a n d  

g i v e  n o t i c e  o f ,  a w r i t t e n  f i n d i n g  a s  t o  w h e t h e r  t h e  p r o p o s e d  

e x c h a n g e  m e e t s  t h e  c r i t e r i a  o f  (b) - (e) o f  t h i s  s e c t i o n .

(k) I n  o r d e r  t o  o b t a i n  j u d i c i a l  r e v i e w  o f  t h e  c o m m i s s i o n e r ' s  

f i n d i n g  u n d e r  (j) o f  t h i s  s e c t i o n  a n d  o f  t h e  e x c h a n g e ,  a p e r s o n  

m u s t

(1) h a v e  s u b m i t t e d  w r i t t e n  o r  o r a l  comment  i n  r e s p o n s e
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to a notice published under (i) of this section;

(2) demonstrate that the person has an interest that 

will be adversely affected by the exchange if the exchange becomes 

final; and

(3) within 30 days after the commissioner gives notice 

of the commissioner's finding, file a notice of appeal with the 

court with jurisdiction under sec. 57 of this Act.

* Sec. 4. Section 56(a), ch. 66, SLA 1991, is repealed and

reenacted to read:

(a) To secure the reconstitution of the trust as provided in

secs. 54 and 55 of this Act, the following land is hypothecated to

the trust established by the Alaska Mental Health Enabling Act of 

’1956, P.L. 84-830, 70 Stat. 709:

(1) original mental health land that will be returned to 

the trust under sec. 54 of this Act; and

(2) up to 1, 500, 000 acres of other state land as

negotiated by the commissioner of natural resources and the 

plaintiffs in Weiss v. State of Alaska, 4FA-82-2208 Civil, using 

the criteria set out in secs. 55(d) and (e) of this Act, for the 

exchange of land to the trust in return for original mental health 

land not returned to the trust; the total amount of land 

hypothecated to the trust under this paragraph, in conjunction with 

land hypothecated to the trust under (1) of this subsection, shall 

be sufficient to reconstitute the trust.

* Sec. 5. Section 58, ch. 66, SLA 1991, is amended to read:

Sec. 58. (a) S e c t io n s  56(a) and (b) o f  t h i 3  Act t a k e  e f f e c t
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on th e  e f f e c t i v e  d a te  o f  an Act p a s s e d  by th e  E ig h te e n th
L e g i s l a t u r e  a m e n d i n g  p r o v i s i o n s  o f  ch. 66, S L A  1991 t h a t  r e l a t e  t o  

r e c o n s t i t u t i o n  o f  t h e  c o r p u s  o f  t h e  m e n t a l  h e a l t h  trust.

• (b) S e c t i o n s  1 - 55, 56(c) a n d  (d) , a n d  57 o f  t h i 3  [THIS] Act 

t a k e  [TAKES] effect upon entry of a final order dismissing Weiss v. 

State of Alaska, 4FA-82-2208 Civil, and the expiration of any time 

for appeal. The superior court shall advise the lieutenant 

governor and the revisor of statutes when the- final settlement and 

order of Weiss v. State of Alaska has been approved.

* Sec. 6. If ch. 66, SLA 1991, is finally disapproved as a 

settlement of Weiss v. State, 4FA-82-2208 Civil, this Act is 

repealed.

* Sec. 7. This Act takes effect • immediately . under
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FOR RELEASE: April 27, 1993 
No. 93-094

COURT DECIDES AGAINST MENTAL HEALTH INTERVENORS

JUNEAU--A Fairbanks judge has ruled that the M ental Health Trust 
agreem ent entered into by the state and the W eiss  claim ants two years ago 
does not violate the Alaska Constitution, as claimed by the Sierra Club 
Legal Defense Fund.

In ruling against the so-called public in terest intervenors, Superior 
C ourt Judge M ary Greene granted partial sum m ary judgm ent on M onday, 
April 26, to the state and the W eiss  claimants on m ost of the counts 
brought forth by the Sierm Club, which represented a number of 
en v iro n m en ta l o rgan izations.

The one provision of the settlem ent Judge Greene found invalid was 
the pledging, or hypothecation, of certain state lands to the trust as 
security  for the state's perform ance of its obligations under the settlem ent.

In the judge's view, the Legislature did not give the Com missioner of 
N atural R esources sufficient standards for determ ining which state lands 
should be included as part of the pledged land, and which should not.

Cole called the decision "a sm ashing success. We are very pleased 
with the decision. It vindicates our position to stand firm in the face of 
efforts to m odify the settlem ent in ways that would have required the 
state to pay too much to settle this case."

Judge Greene gave the state and the claim ants 70 days to fix the 
deficiency. Cole expected to meet with the claim ant attorneys Tuesday 
afternoon to explore ways to do that.

# # # #
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FOR RELEASE: March 15, 1993 
No. 93-061

MENTAL HEALTH SETTLEMENT GIVEN 60 DAYS

JU N EA U —Governor W alter J. Hickel today gave lawyers on both sides 
of the m ental health trust controversy 60 days to reach an agreement to 
release third parties from the case or the state will exercise its option to 
term inate the settlem ent agreem ent entered into in April 1992.

"We have no desire to roll this issue back to square one," Hickel said,
"but that's w hat's at risk if we can't find an acceptable solution for those
innocent third parties who bought land that was once part of the m ental 
health trust and now can't get title to it."

The G overnor's action was sparked by the m ost recent rejection by
the courts o f a jo in t request by the state and the settling plaintiffs to have
a prelim inary injunction modified to allow  the state to issue patents to 
individuals who have paid off their land. The patents would extricate 
those landow ners from the issue and allow  them to sell, exchange or 
otherw ise develop their land.

Fairbanks Superior Court Judge M ary E. Greene denied the joint 
motion on Janaury 14. The Alaska Suprem e Court denied the state's 
petition to review  her decision on M arch 8.

The M ental Health Lands Trust was created by Congress in 1956 and 
dissolved in 1978 by the state legislature, which prom ised that in its place 
1.5 percent of incom e from resource developm ent on state lands would be 
allocated to mental health programs. In 1982, after no such amount was 
ever appropriated, m ental health advocates sued the state and won. In 
1985, the Suprem e Court ordered that the trust be reconstituted and that 
fair m arket value should be paid for those lands that had been sold, 
subject to a set-off for state mental health expenditures.

# # # #
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M E M O R A N D U M March 11, 1993

SUBJECT: Measure amending provisions of ch. 66, SLA 1991 (relating to 
the reconstitution of the mental health trust); and providing for 
an effective date -- sectional analysis (Work Order No. 8- 
LS0728\E)

TO:

FROM:

Representative Bill Williams, Chair 
House Resources Committee 
Attn: Mary McDowell

y r
Jack Chenowedj<^7 
Legislatiye^duns

The measure, based on CSSB 469 (Resources) of the last legislature, sets out a series 
of proposed amendments to ch. 66, SLA 1991, the legislation reconstituting the 
mental health trust. Necessarily, I will discuss these provisions out of the order in 
which they appear in the bill.

I

Sec. 54 of existing ch. 66, SLA 1991, reconstitutes the corpus of the mental health 
trust by identifying specific land held by the state and that is to be conveyed by it in 
order to reconstitute the trust. Sec. 55, ch. 66, SLA 1991, authorizes substitution of 
other state land (i.e. "replacement land" as substitution for former mental health 
lands that now cannot be returned to the trust because it is unavailable to the state) 
to the reconstituted trust and sets out standards to guide the making of replacement 
land substitutions. Sec. 56, ch. 66, SLA 1991, is an enforcement mechanism in that 
it hypothecates or pledges certain state assets to secure the transfer of compensation 
due the reconstituted trust corpus. These provisions are proposed to be repealed by 
bill section 8.

In their place, bill section 6 proposes to reconstitute the trust corpus in the 
permanent law. Some, but not all, of the land identified in sec. 54, ch. 66, SLA 1991, 
is carried over into this section. Omitted from the list approved in the 1991 Act is 
land identified in paragraph (5) (Tanana Valley State Forest and Haines State Forest 
Resource Management lands), paragraph (6) (other land satisfactory to the plaintiffs



drawn from legislatively-designated areas), and paragraph (7) (compensation land 
identified under former sec. 55). Added, in the enumeration set out in bill section 
6, is land subject to "other lease" (proposed AS 38.05.800(2)(A)), land subject to 
mining claim or sale of materials (proposed AS 38.05.800(2)(D) and (E)), and land 
exclusive of that necessary to carry out purposes of an interagency land management 
agreement (proposed AS 38.05.800(3)).

In the 1991 legislation, existing AS 38.05.800 was to have been repealed. Since, in 
this bill, AS 38.05.800 would be modified and continued, the change set out in bill 
section 7 drops that section from the list of sections repealed in the 1991 legislation.

II

This legislation also proposes to revise the mechanism by which to reconstitute an 
important element of the mental health trust, the mental hea'th trust income account. 
Under current AS 37.14.036(c), the state obligates itself to pay to the mental health 
trust income account a declining percentage (six percent at inception declining to one 
percent in the last years) of unrestricted state revenue, the last payment to be made 
by June 30, 2003. The change proposed by bill section 4, a reenactment of 
AS 37.14.036(c), directs that a fixed annual payment of three percent of unrestricted 
state general fund revenue be allocated for an indefinite period "as compensation for 
land that constituted the [original] trust . . . and that is not reconstituted as part of 
the mental health trust corpus established under AS 38.05.800 . . . ." The payment, 
when made by the state and received by the trust, would be added to the balance of 
the mental health trust income account, the principal source of support for the 
programs and services to the trust beneficiaries.

However, payment of the allocation requires legislative appropriation. As a 
guarantee that the allocation will be made, bill section 5 adds two subsections to 
AS 37.14.036. Under proposed subsection (d), land that came to the state under the 
mental health enabling act and that has been since placed in so-called "legislatively- 
designated" land status-state park, state forest, state game refuge, and the like-would 
be pledged as security. Under proposed subsection (e), the superior court is given 
the authority to determine the manner of the trust’s foreclosure against those lands 
in the event the state fails to make the required allocation under subsection (c)

It was the decision to convert the payment obligation from one with a set termination 
date to one of indefinite duration that prompted the addition or revision of 
permanent law sections and the repeal or deletion of temporary law sections in this 
bill.

Representative Bill Williams
March 11, 1993
Page 2

Ill



Two provisions, bill sections 2 and 3, change provisions of ch. 66, SLA 1991, that 
relate to the management of trust assets.

The language added in bill section 2 revises the responsibility given the Alaska 
Mental Health Trust Authority as to management of the land assets of the trust. It 
would require that the land assets of the trust be managed by the state’s Department 
of Natural Resources under an agreement between the department and the mental 
health trust authority unless the authority "determines that the best interests of trust 
beneficiaries would be served by other arrangements." The change would replace the 
current language providing the mental health trust authority the option to contract 
with the department for land management services.

Ch. 66, SLA 1991, reestablishes a mental health trust fund. That fund consists of the 
cash assets constituting part of the trust principal. The amendment made by bill 
section 3 would direct that the earnings derived from management of the land that 
is within the trust corpus-that is, of the land identified in AS 38.05.800, reenacted in 
bill section 6--are to be constituted part of the trust principal (and not added to or 
made part of the mental health trust income account).

IV

The Alaska Court System had asked that several changes be made in the definition 
of the jurisdiction of a court to hear disputes arising under ch. 66. Accordingly, in 
bill section 1, the superior court is designated the court of original jurisdiction to hear 
and resolve disputes arising out of AS 37.14.036(c) (the subsection is reenacted in bill 
section 4) and out of AS 37.14.036(d) and (e) (these subsections would be added by 
bill section 5). Under bill section 9, a dispute to be heard by the superior court may 
be referred by a judge to a special master appointed for the purpose. Finally, under 
existing sec. 57, ch. 66, SLA 1991, original jurisdiction to hear disputes is vested in the 
Supreme Court. (Sec. 57, ch. 66, SLA 1991, is repealed as part of the series of 
repealers set out in bill section 8.) These changes have the effect of making the 
judicial examination and resolution of disputes involving reconstitution and payment 
of money due the reconstituted trust similar to the manner of examination and 
resolution of other disputes to which the state is a party.

*

Under the effective date clause of the bill, since the effective date of the principal 
measure, ch. 66, SLA 1991, is dependent on the outcome of judicial proceedings 
dismissing the litigation in Weiss v. State, the coming into effect of this bill is tied to 
it. I have added two related bill sections. The first one bill section 10 -- is intended 
to give this measure retroactive effect if ch. 66, SLA 1991 takes effect before this one. 
The second -- bill section 11 -- is a condition placed on this bill and intended to

Representative Bill Williams
March 11, 1993
Page 3



operate if one or the other houses of the legislature fails to adopt the effective date 
clauses in this bill by the required two-thirds vote.

Representative Bill Williams
March 11, 1993
Page 4
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WALTER J. HICKEL, GOVERNOR

D EP A RTM EN T  OF R EV EN U E
OFFICE O F  THE COMMISSIONER

P.O. BOX S
JUNEAU, ALASKA 99811-0400 
PHONE: (907) 465-2300 
TELEFAX: (907) 465-2389

March 15, 1993

The Honorable Bill Williams 
Alaska State Legislature 
State Capitol, Room 128 
Juneau, Alaska 99801-1182

Dear Representative Williams:

The Department of Revenue (DOR) would like to propose certain amendments to HB 
201, "An Act amending provisions of ch.66, SLA 1991, that relate to reconstitution of 
the corpus of the mental health trust, . . . date.". These amendments deal with the 
investment management of the Mental Health Trust Fund (MHTF). Section 2, 
subsection (a)(5) mandates that the Alaska Mental Health Authority (AMHA) establish 
the investment management of the MHTF with the Alaska Permanent Fund 
Corporation. Section 3 establishes the custody of the MHTF with the DOR - Treasury 
Division. For management efficiencies, DOR suggests that the investment 
management and custodial functions of the MHTF be kept together.

Using HB 201, version HB0201a, dated 3/5/93 as the base document, 
page 2, line 6 should be amended to read: "(5) shall contract with the Alaska 
Permanent Fund Corporation or Department of Revenue - Treasury for management. 
. . entity." Page 2, line 11 should be amended to read: "is established as a separate 
fund within the Alaska Permanent Fund Corporation or the state treasury."

These amendments will provide AMHA with the flexibility for establishing a sound 
investment management approach to the MHTF.

Sincerely,

Brian C. Andrews
Deputy Commissioner
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S e n a t o r  S t e v e  F r a n k ,  C o - C h a i r m a n  
S e n a t e  F i n a n c e  C o m m i t t e e  
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Re: P r o p o s e d  M e n t a l  H e a l t h
T r u s t  L a n d s  L e g i s l a t i o n  
S B  6 7 / H B  201

D e a r  S e n a t o r s  F r a n k  a n d  Pearce:

A s  b r i e f  i n t r o d u c t i o n ,  I r e p r e s e n t  V e r n  W e i s s ,  t h e  o r i g i n a l  
n a m e d  p l a i n t i f f  in W e i s s  v. S t a t e . 4 F A - 8 2 - 2 2 0 8  C i v i l .  T h i s  l e t t e r  is 
a l s o  w r i t t e n  o n  b e h a l f  of  J i m  G o t t s t e i n  w h o  r e p r e s e n t s  t h e  A l a s k a  
M e n t a l  H e a l t h  A s s o c i a t i o n ,  e t  al, i n  W e i s s . T h e  l i t i g a t i o n  w a s  b e g u n  
b y  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  t h r o u g h  Mr. W e i s s  a n d  l a t e r  
t h e  A s s o c i a t i o n  b e c a m e  a f o r m a l  n a m e d  p l a i n t i f f  o n  b e h a l f  o f  t r u s t  
b e n e f i c i a r i e s .  Mr. W e i s s  a n d  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  
t h e n  a r e  t h e  p a r t i e s  t h a t  o r i g i n a l l y  c o m m e n c e d  t h e  M e n t a l  H e a l t h  
T r u s t  L a n d s  l i t i g a t i o n  a n d  h a v e  h a d  p r i m a r y  r e s p o n s i b i l i t y  for 
p r o s e c u t i n g  it  f o r  i t s  t e n  y e a r  c o u r s e .  W e  a r e  w r i t i n g  y o u  w i t h  
r e s p e c t  t o  S B  67, w h i c h  h a s  c o m p a n i o n  l e g i s l a t i o n  i n  t h e  H o u s e  k n o w n  
as H B  201.

I n  1 991, C h a p t e r  66 S L A  1 9 9 1  w a s  n e g o t i a t e d  b y  the 
A d m i n i s t r a t i o n  a n d  u s 1 a n d  p a s s e d  as  a p r o p o s e d  s e t t l e m e n t  o f  t h e  
c l a s s  a c t i o n  l a w s u i t .  A n y  s u c h  s e t t l e m e n t  m u s t  n e c e s s a r i l y  b e  a 
" p r o p o s e d "  o n e  b e c a u s e  u n d e r  t h e  r u l e s  a p p l y i n g  in c l a s s  a c t i o n s  any 
s e t t l e m e n t  h a s  t o  b e  a p p r o v e d  b y  t h e  c o u r t  a s  f a i r  a n d  e q u i t a b l e  to 
t h e  c l a s s  ( i n c l u d i n g  t h a t  it is l e g a l ) .  T h e  a p p r o v a l  p r o c e s s  is w e l l  
u n d e r  w a y  f o r  C h a p t e r  66 w i t h  t h e  c o u r t ' s  i n i t i a l  r u l i n g s  e x p e c t e d

1/ A l o n g  w i t h  J e f f  J e s s e e ,  r e p r e s e n t i n g  m e n t a l l y  r e t a r d e d  and 
m e n t a l l y  d e f e c t i v e  b e n e f i c i a r i e s  w h o  i n t e r v e n e d  l a t e r  in the 
l i t i g a t i o n .

S e n a t o r  D r u e  P e a r c e ,  C o - C h a i r m a n  
S e n a t e  F i n a n c e  C o m m i t t e e  
C a p i t o l  B u i l d i n g ,  R o o m  508 
J u n e a u ,  A l a s k a  9 9 8 1 1
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w i t h i n  t h e  n e x t  60 d a y s  o r  s o . 2 T h e  b a s i c  s t r u c t u r e  o f  t h e  C h a p t e r  
66 r e c o n s t i t u t i o n  o f  t h e  T r u s t 3 is t o  r e t u r n  a s  m u c h  o r i g i n a l  T r u s t  
La n d  t o  t h e  T r u s t  as  p o s s i b l e  a n d  r e p l a c e  t h e  b a l a n c e  w i t h  s t a t e  l a n d  
as c o m p a r a b l e  a s  p r a c t i c a b l e  a n d  e q u a l  in v a l u e .  A l l  r e c o n s t i t u t e d  
T r u s t  L a n d  w i l l  t h e n  b e  m a n a g e d  f o r  T r u s t  p u r p o s e s ,  i.e., g e n e r a t i o n  
of r e v e n u e  f o r  t h e  m e n t a l  h e a l t h  p r o g r a m .

A s  e x p e c t e d ,  C h a p t e r  66 h a s  b e e n  v i g o r o u s l y  c h a l l e n g e d  i n  c o u r t  
by e n v i r o n m e n t a l  a n d  o t h e r  o r g a n i z a t i o n s  r e p r e s e n t e d  b y  t h e  S i e r r a  
C l u b  L e g a l  D e f e n s e  F u n d .  R e c e n t l y ,  U n o c a l  a n d  M a r a t h o n  O i l  C o m p a n i e s  
e n t e r e d  t h e  l a w s u i t  t o  c l a i m  t h a t  t h e  S t a t e  h a s  n o  r i g h t  t o  t r a n s f e r  
t h e i r  o i l  a n d  g a s  l e a s e s  t o  t h e  T r u s t .  S o m e  b e n e f i c i a r i e s  a l s o  
o b j e c t  t o  C h a p t e r  66 b e c a u s e  it d o e s  n o t  g u a r a n t e e  a d e q u a t e  f u n d i n g  
for t h e  m e n t a l  h e a l t h  p r o g r a m .  It is f a i r  t o  s a y  t h a t  t h e  d e l a y  in 
s e t t l e m e n t  a p p r o v a l  i s  r e l a t e d  t o  t h e s e  p a r t i e s '  c h a l l e n g e s  in court. 
In a d d i t i o n  t o  t h e  p a r t i e s  f o r m a l l y  c h a l l e n g i n g  t h e  s e t t l e m e n t  in 
court, i n d u s t r y  i n t e r e s t s  a r e  u n h a p p y  w i t h  t h e  d e l a y  in r e s o l v i n g  
t h i s  s i t u a t i o n  (as a r e  w e ) .

S B  6 7 / H B  2 01 h a v e  b e e n  p r o p o s e d  b y  t h e s e  i n t e r e s t s  a s  a w a y  to 
r e s o l v e  a l l  t h e i r  p r o b l e m s  w i t h  C h a p t e r  66 a n d  i m m e d i a t e l y  r e s o l v e  
th e  l i t i g a t i o n .  T o  d o  t h i s  it is p r o p o s e d  t h a t  S B  6 7 / H B  201
s u b s t i t u t e  a p e r c e n t a g e  o f  u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  (6% in 
SB  67 a n d  3% i n  H B  201) f o r  o r i g i n a l  T r u s t  l a n d  n o t  r e t u r n e d  to  t h e  
Trust. U n f o r t u n a t e l y ,  p a s s a g e  of  S B  6 7 / H B  2 0 1  in t h e i r  c u r r e n t  f o r m  
c a n n o t  r e s o l v e  t h e  l i t i g a t i o n  q u i c k l y  and, i n  o u r  v i e w ,  c a n n o t  b e  
a p p r o v e d  a s  a s e t t l e m e n t .

A s  m e n t i o n e d ,  u n d e r  j u d i c i a l  r u l e s  t h e  c o u r t  m u s t  a p p r o v e  a n y  
c l a s s  a c t i o n  a f t e r  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  o b j e c t  is g i v e n  to 
all c l a s s  m e m b e r s .  F i r s t ,  a p r o p o s e d  s e t t l e m e n t  is p r e s e n t e d  t o  t h e  
c o u r t  f o r  " p r e l i m i n a r y  a p p r o v a l . "  P r e l i m i n a r y  a p p r o v a l  is g r a n t e d  if 
the p r o p o s e d  s e t t l e m e n t  is " w i t h i n  t h e  r a n g e  o f  p o s s i b l e  a p p r o v a l  a n d  
has n o  o b v i o u s  d e f e c t s "  ( s uch a s  b e i n g  i l l e g a l ) . I f  p r e l i m i n a r y  
a p p r o v a l  is g r a n t e d ,  n o t i c e  is g i v e n  t o  t h e  c l a s s 4 , t h e  c o u r t  
r e c e i v e s  c o m m e n t s ,  h o l d s  o n e  o r  m o r e  h e a r i n g s  a n d  d e t e r m i n e s  if t h e  
s e t t l e m e n t  s h o u l d  b e  g r a n t e d  f i n a l  a p p r o v a l .  T h e  c o u r t  c a n  s u g g e s t  
c h a n g e s ,  b u t  m a y  n o t  f o r c e  t h e  p a r t i e s  t o  r e a c h  a d i f f e r e n t  
s e t t l e m e n t .  O f  c o u r s e ,  a n y  t r i a l  c o u r t  d e t e r m i n a t i o n s  a r e  s u b j e c t  to  
a p p e a l .

2/ W h i l e  i n  o n e  s e n s e  t h e  r u l i n g s  a r e  " i n i t i a l , "  t h e  i s s u e s  h a v e  
b e e n  s o  e x t e n s i v e l y  b r i e f e d  b y  t h e  p a r t i e s  t h a t  t h e  c o u r t ' s  i m p e n d i n g  
r u l i n g s  s h o u l d  g i v e  a c l e a r  v i e w  o f  h o w  t h e  t r i a l  c o u r t  w i l l  
u l t i m a t e l y  t r e a t  t h e  p r o p o s e d  s e t t l e m e n t .  H o w e v e r ,  e v e r y o n e  e x p e c t s  
t h e  n o n - p r e v a i l i n g  p a r t y ( i e s )  t o  p u r s u e  a l l  a v a i l a b l e  a p p e a l s .
3/ C h a p t e r  66 a l s o  p r o v i d e s  d e t a i l e d  r u l e s  r e g a r d i n g  h o w  t r u s t  
funds w i l l  b e  a p p l i e d  in s u p p o r t  o f  t h e  m e n t a l  h e a l t h  p r o g r a m .
4/ A  90 d a y  c o m m e n t  p e r i o d  m a y  v e r y  w e l l  b e  a m i n i m u m .
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A s  i n d i c a t e d  p r e v i o u s l y ,  w e  b e l i e v e  t h e  p a r t i e s  w i l l  s o o n  
r e c e i v e  t h e  t r i a l  c o u r t ' s  d e t e r m i n a t i o n s  r e g a r d i n g  i n i t i a l  f a i r n e s s  
and l e g a l i t y  o f  t h e  C h a p t e r  66 s e t t l e m e n t .  If S B  67 o r  H B  2 0 1  w e r e  
to pass, t h i s  p r o c e s s  w o u l d  h a v e  t o  s t a r t  o v e r  a n d  i t  h a s  t a k e n  o v e r  
a y e a r  t o  r e a c h  t h i s  s t a g e  w i t h  r e s p e c t  t o  C h a p t e r  66, w i t h o u t  
i n c l u d i n g  t h e  t i m e  r e q u i r e d  f o r  t h e  s e t t l i n g  p a r t i e s  t o  d r a f t  a b a s i c  
s e t t l e m e n t  d o c u m e n t  t o  p r e s e n t  to t h e  c o u r t  f o r  c o n s i d e r a t i o n .

S u b s t a n t i v e l y ,  t h e r e  a r e  t w o  v e r y  s e r i o u s  l e g a l  q u e s t i o n s  
a s s o c i a t e d  w i t h  S B  6 7 / H B  201. T h e  f i r s t  is w h e t h e r  a s e t t l e m e n t  in 
w h i c h  t h e  T r u s t  g i v e s  u p  t i t l e  t o  t h e  b u l k  o f  i t s  a s s e t s  f o r  an 
u n e n f o r c e a b l e  u n d e r - s e c u r e d  p r o m i s e  t o  p a y  m o n e y  c a n  b e  a p p r o v e d  as 
fair. W h i l e  t h e  p r o p o n e n t s  o f  SB 6 7 / H B  201 h a v e  s t r i v e n  m i g h t i l y  to 
c o m e  u p  w i t h  t e c h n i q u e s  to m i n i m i z e  t h e  c h a n c e s  o f  t h e  S t a t e  
b r e a c h i n g  ( c o n s i s t e n t  w i t h  t h e  p r o p o n e n t s '  u n w i l l i n g n e s s  t o  p u t  t h e i r  
i n t e r e s t s  o n  t h e  l i n e ) , t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  a n d  
s p e c i f i c a l l y  A r t i c l e  IX, S e c t i o n  13 of  t h e  A l a s k a  C o n s t i t u t i o n  
p r o h i b i t s  t h e  c o u r t s  f r o m  e n f o r c i n g  a n y  d e b t  o w e d  b y  t h e  Sta t e .  In 
o u r  view, t h i s  a t t r i b u t e  of  S B  6 7 / H B  201 m e a n s  t h a t  s u c h  l e g i s l a t i o n  
w i l l  n o t  b e  a p p r o v e d  a s  a s e t t l e m e n t . 5

T h e  s e c o n d  m a j o r  p r o b l e m  w i t h  t h e  p r o p o s e d  l e g i s l a t i o n  is t h a t  
it r a i s e s  t h e  q u e s t i o n  o f  w h e t h e r  t h e  r e q u i r e m e n t  t h a t  t h e  S t a t e  p a y  
a f i x e d  p e r c e n t a g e  o f  t h e  g e n e r a l  f u n d  i n t o  t h e  m e n t a l  h e a l t h  t r u s t  
i n c o m e  a c c o u n t  a m o u n t s  t o  a d e d i c a t e d  f u n d  p r o h i b i t e d  b y  A r t i c l e  IX, 
S e c t i o n  7 o f  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  o n l y  w a y  t h i s  q u e s t i o n  c a n  
b e  a n s w e r e d  is b y  t h e  c o u rts. T h e  p r o p o n e n t s  o f  S B  6 7 / H B  2 0 1  w a n t  
th e  b e n e f i c i a r i e s  t o  i g n o r e  t h e  p o t e n t i a l  d e d i c a t e d  f u n d  p r o b l e m  a n d  
h o p e  t h a t  n o b o d y  e l s e  w i l l  r a i s e  it. T h i s  w o u l d  b e  i m p r u d e n t  b e c a u s e  
it w o u l d  e x p o s e  t h e  b e n e f i c i a r i e s  t o  t h e  u n a c c e p t a b l e  r i s k  t h a t  t h e y  
w i l l  h a v e  r e l e a s e d  a l l  t h e i r  c l a i m s  t o  T r u s t  p r o p e r t y  o n l y  t o  h a v e  
t h e  s e t t l e m e n t  c h a l l e n g e d  l a t e r  b y  a n y  c i t i z e n  a n d  d e c l a r e d  i llegal. 
T h e r e  is v i r t u a l l y  n o  c h a n c e  t h a t  t h e  d e d i c a t e d  f u n d  i s s u e  w i l l  n o t  
b e  rais e d .

Thus, w h i l e  w e  s h a r e  e v e r y o n e ' s  f r u s t r a t i o n  w i t h  t h e  t i m e  b e i n g  
t a k e n  f o r  r e s o l u t i o n  o f  t h e  C h a p t e r  66 s e t t l e m e n t ,  t h e r e  is 
a b s o l u t e l y  n o  w a y  t h a t  S B  6 7 / H B  201 c a n  r e s o l v e  t h e  l i t i g a t i o n
q u i c k l y .  M o r e  i m p o r t a n t l y  f r o m  o u r  p e r s p e c t i v e ,  S B  6 7 / H B  2 0 1  t a k e s  
us s i g n i f i c a n t l y  b a c k w a r d  and, w i l l  m o s t  p r o b a b l y  r e s u l t  in t h e  
o r i g i n a l  l i t i g a t i o n  b e i n g  r e v i v e d  ( i n c l u d i n g  t h e  c l a i m  t o  l a n d s  
c o n v e y e d  t o  t h i r d  p a r t i e s  a n d  l a n d s  p l a c e d  in  l e g i s l a t i v e

5/ In  fact, t h e  1 9 7 8  l e g i s l a t i o n  r e d e s i g n a t i n g  M e n t a l  H e a l t h  T r u s t  
l a n d  as g e n e r a l  g r a n t  l a n d  w h i c h  w a s  i n v a l i d a t e d  b y  t h e  A l a s k a  
S u p r e m e  C o u r t  in W e i s s  v. S t a t e . 706 P . 2 d  6 8 1  (1985) i n c l u d e d  a 
p r o m i s e  t o  p a y  a p e r c e n t a g e  o f  f u n d s  e a r n e d  f r o m  s t a t e  l a n d s  t o  t h e  
T r u s t  ( a l b e i t  a s m a l l e r  a m o u n t  t h a n  c u r r e n t l y  p r o p o s e d ) .
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d e s i g n a t i o n s ) , 6 b e c a u s e ,  it s u f f e r s  f r o m  s u b s t a n t i a l l y  g r e a t e r  
i n f i r m i t i e s  t h a n  C h a p t e r  66. T o  a i d  in y o u r  u n d e r s t a n d i n g  o f  t h i s  
c o m p l e x  is s u e ,  w e  h a v e  e n c l o s e d  a c h a r t  w h i c h  a n a l y z e s  t h e  i n t e r e s t  
g r o u p s 7 g o a l s  v i s  a v i s  C h a p t e r  66, l i t i g a t i o n  a n d  S B  6 7 / H B  201, as 
w e l l  as a b r i e f  d e s c r i p t i o n  o f  t h e s e  a p p r o a c h e s .  W e  b e l i e v e  t h a t  a n y  
u n b i a s e d  r e v i e w  w i l l  c o n f i r m  t h a t  a t  t h i s  p o i n t  S B  6 7 / H B  2 0 1  a r e
e x t r e m e l y  c o u n t e r - p r o d u c t i v e .

A l l  o f  t h i s  is n o t  t o  s a y  t h a t  t h e  l e g i s l a t u r e  c a n  n o t  be
c o n s t r u c t i v e  i n  t h e  c u r r e n t  s i t u a t i o n .  I n  f a c t  t h e r e  is short,
u n c o m p l i c a t e d  l e g i s l a t i o n  t h a t  c o u l d  be  e n a c t e d  w h i c h  w o u l d  b e  v e r y  
p r o d u c t i v e .

T h e  f i r s t  e l e m e n t  o f  t h e  l e g i s l a t i o n  w o u l d  c o n f i r m ,  a p p r o v e  a n d  
r a t i f y  t h e  A p r i l  6, 19 9 2  s e t t l e m e n t  a g r e e m e n t  f i l e d  in W e i s s . In
e s s e n c e  t h e  l e g i s l a t i o n  w o u l d  e n a c t  t h e  s e t t l e m e n t  a g r e e m e n t .  By 
d o i n g  t h i s  a l l  o f  t h e  l e g a l  c h a l l e n g e s  to  t h e  c u r r e n t  s e t t l e m e n t  are 
e l i m i n a t e d  e x c e p t  t h o s e  b a s e d  u p o n  t h e  c l a i m  t h a t  t h e  l e g i s l a t u r e  
d o e s  n o t  h a v e  t h e  c o n s t i t u t i o n a l  a u t h o r i t y  t o  e n t e r  i n t o  t h e  
s e t t l e m e n t .

A  s e c o n d  e l e m e n t  o f  t h e  l e g i s l a t i o n  w o u l d  r e p l a c e  t h e  
a p p r o x i m a t e l y  s e v e n  m i l l i o n  a c r e s  o f  l a n d  c u r r e n t l y  h y p o t h e c a t e d  to 
t h e  T r u s t  w i t h  t h e  a p p r o x i m a t e l y  5 5 0 , 0 0 0  a c r e s  o f  o n s h o r e  l a n d
n o m i n a t e d  b y  t h e  P l a i n t i f f s  as  P r o p o s e d  S u b s t i t u t e  L a n d  p l u s  the 
a p p r o x i m a t e l y  1.5 m i l l i o n  a c r e s  of  t h e  e x i s t i n g  c o l l a t e r a l  o f  l a s t  
r e s o r t  ( o f f s h o r e  C o o k  I n l e t  o i l  a n d  g a s  f i e l d s ) . T h e  r e m a i n i n g  
c u r r e n t l y  h y p o t h e c a t e d  l a n d s  w o u l d  b e  r e l e a s e d .  W e  h a v e  d i s c u s s e d  
t h i s  w i t h  o u r  c l i e n t s  a n d  t h e y  h a v e  a g r e e d  t o  t h i s  ( a l t h o u g h  it w o u l d  
t a k e  c o u r t  a p p r o v a l ) . T h e  r e a s o n  f o r  t h i s  a m e n d m e n t  t o  C h a p t e r  66 is 
t h a t  a g o o d  d e a l  o f  t h e  o p p o s i t i o n  t o  C h a p t e r  66 is r e l a t e d  t o  t h e  7 
m i l l i o n  a c r e s  o f  l a n d  c u r r e n t l y  h y p o t h e c a t e d  t o  t h e  T r u s t .

T h e  t h i r d  e l e m e n t  o f  t h e  l e g i s l a t i o n  w o u l d  d i r e c t  t h e  S t a t e  to 
e s c r o w  r e c e i p t s  f r o m  n e w  d e v e l o p m e n t  o n  P r o p o s e d  S u b s t i t u t e  L a n d  so 
t h a t  if s u c h  l a n d  is u l t i m a t e l y  c o n v e y e d  t o  t h e  T r u s t ,  t h e  f u nds 
r e c e i v e d  w i l l  b e  d e p o s i t e d  i n t o  t h e  T r u s t  F u n d . 7 A f t e r  l a n d  is

6/ T h e  S t a t e  h a s  r e p e a t e d l y  a t t e m p t e d  t o  h a v e  t h e s e  c l a i m s
d i s m i s s e d  t o  n o  a v a i l .  A  l e g a l  m e m o r a n d u m  i s s u e d  in J a n u a r y  1990
d e s c r i b i n g  t h e s e  c l a i m s  a n d  t h e i r  l e g a l  b a s e s  w a s  w i d e l y  d i s t r i b u t e d
in 1 9 9 0  a n d  is a v a i l a b l e  u p o n  r e q u e s t .  T h e  S t a t e ' s  d i s r e g a r d i n g  of 
t h e  l e g a l  p r i n c i p l e s  d e s c r i b e d  in t h a t  m e m o r a n d u m  r e s u l t e d  i n  t h e  
i m p o s i t i o n  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n  a g a i n s t  t h e  S t a t e  d o i n g  
a n y t h i n g  o n  M e n t a l  H e a l t h  T r u s t  L a n d  w i t h o u t  c o u r t  a p p r o v a l  a n d  t h e  
p l a c i n g  o f  a c l o u d  o n  a l l  t h i r d  p a r t y  i n t e r e s t s  in  M e n t a l  H e a l t h
T r u s t  La n d s .
7/ T h e  D e p a r t m e n t  o f  L a w  h a s  i n d i c a t e d  t h e r e  is n o  a u t h o r i t y  t o  
p l a c e  s u c h  f u n d s  i n  e s c r o w  u n d e r  c u r r e n t  law.
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n o m i n a t e d  a s  P r o p o s e d  S u b s t i t u t e  Land, in o r d e r  t o  p r o t e c t  t h e  
T r u s t ' s  f u t u r e  i n t e r e s t ,  t h e  P l a i n t i f f s  m u s t  a p p r o v e  a n y  
t r a n s a c t i o n s .  I f  f u n d s  r e c e i v e d  f r o m  s u c h  n e w  a c t i v i t y  c a n  n e v e r  b e  
d e p o s i t e d  i n t o  t h e  T r u s t  fund, t h e r e  a r e  m a n y  f e w e r  t r a n s a c t i o n s  t h a t  
it m a k e s  s e n s e  f o r  t h e  P l a i n t i f f s  t o  a p p r o v e .

W e  r e c o g n i z e  t h a t  t h e r e  h a s  b e e n  i n t e n s e  p r e s s u r e  t o  p a s s  S B  
6 7 / H B  2 0 1  as a w a y  t o  i m m e d i a t e l y  r e s o l v e  t h e  M e n t a l  H e a l t h  T r u s t  
L a n d s  l i t i g a t i o n .  U n f o r t u n a t e l y ,  t h a t  r o u t e  l e a d s  t o  c a l a m i t y .  W e  
h o p e  t h a t  i n  t h e  r u s h  t o  a d j o u r n m e n t ,  y o u  w i l l  f i n d  t i m e  t o  a p p r a i s e  
t h e  W e i s s  l i t i g a t i o n  a n d  a v o i d  l i m i t e d  - p e r s p e c t i v e  f i x e s  t o  C h a p t e r  
66 t h a t  w i l l  o n l y  e x a c e r b a t e  t h e  s i t u a t i o n .  W e  a l s o  h o p e  t h a t  y o u  
w i l l  a c c e p t  o u r  s u g g e s t i o n s  t o  e n h a n c e  t h e  a c c e p t a b i l i t y  o f  t h e  
C h a p t e r  66 s e t t l e m e n t  t o  t h e  c o u r t  a s  a w a y  t o  h e l p  a l l  o f  u s  t h r o u g h  
t h i s  m o r a s s  s o o n e r  t h a n  a n y  o t h e r  c o u r s e  o f  a c t i o n  p r e s e n t l y  u n d e r  
c o n s i d e r a t i o n  b y  t h e  l e g i s l a t u r e .

D a v i d  T. W a l k e r

E n c l o s u r e

cc: J a m e s  B. G o t t s t e i n P e t e r  J. M a a s s e n  
G. T h o m a s  K o e s t e r  
W e n d y  S . F e u e r  
B r i a n  D. B j o r k q u i s t  
K e n t  V. D a w s o n  
R i c h a r d  S. T h w a i t e s ,  J r  
V e r n  T. W e i s s

J e f f r e y  L. J e s s e e  
P h i l i p  R. V o l l a n d  
C h a r l e s  E. C o l e  
C h a r l e s  P. B o d d y  
R o b e r t  B. S t i l e s  
W a l t  B a l d w i n



Comparison o f Mental Health Trust lesolulion Approaches
PARTY/INTEREST

GROUP
GOALS CURRENT SETT LEMENT 

(Chapter 66)'
LITIGATED RESULT SU67/I1U2III7

Beneficiaries • Adequate funding for mental 
lieatili program.

• Fair enforceable settlement.
« Appropriate Trust

management, including 
expenditures.

• No guaranty of adequate 
funding.

• Receive land comparable in 
canning capacity lo llic most land 
lliat could be obtained in 
litigation.

• Appropriate Trust administra­
tion; exceeding what could be 
obtained In litigation agreed to 
by all parties.

• No guaranty of adequate 
funding.

• Receive what Trust is entitled to 
under Alaska Mental Wealth 
Enabling Act (whatever land can 
be recovered).14 Trust will liavc 
wliat land cants.

• Wlialevcr Inisl ntnnagcmcnl can 
be forced upon the stale.

• No guaranty of adequate 
funding.

• Small amount oflugb quality 
laud encumbered with 
restrictions, inappropriate 
management, and excessive 
costs; lietter nol to have it at 
all.

• Receipt of a debt lliat the Trusl 
lias no rigid to enforce and is 
inadequately secured.

Administration * Release Trust's claims lo 
third parly interests.

« Minimize financial 
obligations 

« Promote development (place 
land in die trust dial will 
increase development).

• Trust's claims to third parly 
interests are released.

• Stale's financial liability lo Trust 
is mn.mifr.cd.

• Development is promoled for 
reconstituted Trust Land.

• Trusl is likely lo prevail on many 
claims. Trust’s claims released 
only after appeals arc exhausted.

• Financial liability to Trust mini­
mized, unless Weiss overturned..

• Development will eventually be 
promoted, but nol very 
clfeclivcly.

• Trust's claims eventually 
released.

i Financial obligation
maximized (except Hint Stale 
can ignore it).

• Development is minimized.

Legislature * Resolve problem quickly
• Release Trust's claims.

• AH third parly interests 
preserved.

« Resolved as soon us possible.*4

• Maximum Lime lo resolve.
• Trust's claims litigated.

■ Private third parly titles under 
a cloud lot long time while 
approval litigated.

Industry • Dusincss as usual (pay less 
tlian fair value, non-Tmsl 
management).56

• Resolve problem quickly.
• Preserve riglits.

• All rights preserved.
• Discretionary functions 

determined under trust 
management principles.

• Resolved as soon as possible.

• CuiTcnt arrangements upset.
• Immediate interference widi 

business likely.
• Long lime to resolve.

« All rights preserved.
• Long lime to resolve.
» Managed by DNR under 

current rules (except 
unencumbered land).

Environmental
Intervenors

• Prevcnl/reslricl development 
(minimize Trust land; 
maximize restrictions).

• Preserve 370,000 acres of 
land put into parks, 
clc.flegislalive designations)

• Development promoted on 
reconstituted Trust Land.

• Legislative designations 
preserved.7.

« Development maximized on land 
returned to Trust.

* Legislative designations may or 
may nol be ordered back into the 
trust to earn ns much $ as 
possible*

• Development minimized.
• Legislative designations 

preserved, but at risk upon 
default.

Private T iiird 
Party Purchasers

• Clear title ASAP. • Private third party purchaser 
interests are protected.

• Land may lie taken from [bird 
patties and relumed to lbe Trust9

« Third party purchasers 
protected, 

o Longer tlian current 
settlement.

Municipalities • Retain Trust Laud given lo 
llicnl.

• Municipalities' interests in Trust 
laud is preserved

• Municipalities' interests in Trust 
land almost certainly lost.

• Third party purchasers 
protected. Will lake a long 
time.
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'it is possible tliat the cunenl settlement may be disapproved or declared illegal. The couit's initial rulings arc expected within the next 60 days. IT (he settlement is disapproved 
or ruled illegal, it may very well be possible lo fix identified problems. Perhaps the only potential problem tliat could not lie fixed (except by Congressional action) is whether the
transfer of the mineral estate to the Tmsl Authority violates Section 6(i) of the Statehood Act. i-

1,12Our view is that the proposed legislation cannot be approved by Ihc court because of its unenforcoabilily/lad: of security, and illegality as a dedicated fund It appears dial it 
would lake a constitutional amendment to fix both of these problems. The SD67/IIB20I approach ends up being (lie litigated result because it is believed the court will not o
ujiprove Ibis legislation us a settlement. A new settlement is always possible, but the approval process will Irnvc to be started over. Keep in mind tliat |>eop1e have Ixxn trying to 
fashion a settlement for over six years and it is liard lo imagine Hint any fundamentally new proposal will be offered. A constitutional amendment wonld solve a lot of the problems'*} 
wilh SBC7/IIB201 but their proponents arc unwilling to wait the lime such an approach requires. Similarly, (lie State could transfer sufficient assets to the Trust to guaranty
payment, but that would require (he court's confirmation of (lie Slate's right to place subsurface rights in (lie Trust. £

7

■'The setoffallowed by (he Supreme Coun for (lie Stale lo deduct what it has spent on Hie Menial Ileallli Program from Ihe amount il owes is likely lo elirnitmlc any financial 
obligalion for land losl from (lie trusl. This issue will be vigorously re-argued by Hie plaintiffs i f Ihc liligaiion is resumed, and Hie United Stales Supreme Courl will lie Hie ullimate1̂  
authority (although it does nol have to hear the ease). o

•H
H

4Tliis is disputed by Ihc opponents of Hie cuncnt settlement. -i
I-I

5lly definition "fair value" is a price at which the Sundowner receives fair compensation and the land user docs net pay more than will allow il to earn a reasonable profit.

6While industry will say they arc concerned wilh funding for mental health programs, (his is clearly driven by a desire to free up the land. Certainly individual industry' 
representatives may luivc a sincere interest in adequate mental health program funding, hut it is nol what is driving industry's interests here.

^The current settlement returns to llie Trust approximately 120,(100 acres of land in UieTanana and Haines State Forests. These forest lands were already open to logging and 
mining, hut wiUt more restrictions than is anticipated under Trust management.

8Tlie Trust should prevail on this issue. I f nol, however, the land may be losl and the State not owe any money because of Hie setoff.

‘■̂ The Trust has excellent arguments oil (his issue, bul public opinion may cause the courts lo look for another result.

0
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J a m e s  3. G o t t s t e i n  
J i l l  C. W i i t e n b r a d e r

April 22, 1993

Richard M. Johannsen 
Perkins Coie
1029 West Third Avenue, Suite 300 
Anchorage, Alaska 99501

'Re: SB67/HB201 

Dear Rick:

You and Jeff Jessee have asked us to address the language of 
S367/HB201 for some time, most recently in connection with your 
April 15, 1993 proposed amendments. As you know, we have felt 
that SB67/H3201 have at least two serious legal problems which 
would likely lead to their rejection by the court. One of these 
problems is unenforceability. You have attempted to address 
enforceability in your recent proposed amendments. The other 
serious problem, whether the bills create a prohibited dedicated 
fund, is not perceived as a subject the legislature can address.1 
Because of these fundamental problems we are anxious to avoid the 
appearance that we are negotiating the terms of these bills.

In light of the effort your group has put into drafting this 
legislation we agree it is only fair to give you our thoughts.
In doing so, we are not negotiating the terms of S367/HB201, we 
are not endorsing SB67/HB201, even if our suggestions were 
accepted, and we have not changed our fundamental analysis that 
the SB67/HB201 approach is likely to fail as a settlement of the 
Weiss litigation for the reasons noted.2

Our comments will be directed to CSSB67(Jud) and 
CSHB201(Res) as if they were amended by your April 15 1993 
transmittal.

Sec. 2.

We are opposed to requiring DNR to manage the lands. DNR is 
not equipped to manage the lands appropriately. The fiscal note

*We f r a n k l y  f e e l  t h a t  t h a  u n a n f o r c e a b i l i t y  i s s u e  i s  s i m i l a r l y  i n c a p a b l e  o f  
l e g i s l a t i v e  c o r r e c t i o n .
2We d o  u n d e r s t a n d  t h a t  U s i b e l l i  p r e f e r s  g o i n g  b a c k  t o  t h e  o r i g i n a l  l i t i g a t i o n  
o v e r  c o n s u m m a t i n g  t h e  C h a p t e r  66 s e t t l e m e n t .  We t h i n k  p a s s a g e  o f  SB67/HB201 
w i l l  a c c o m p l i s h  t h a t  g o a l  o f  U s i b e l l i .
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prepared by DNR confirms this because no particular personnel are 
assigned to manage Trust land but rather a portion of DNR 
personnel expense is allocated to the Trust. This will lead to 
continued lack of attention to Trust lands, and, as will be 
discussed below, use of the Trust to fund general DNR functions.

We note that at line 15 of page 2, the addition of the words 
"and dispose of" appears to require disposal of the land and 
minerals. Simply using the word "manage" ought to be sufficient.

Sec. 3.

The imposition of AS 38.05.285 on the management of Trust 
land' is inappropriate. Multiple use and other State 
constitutional provisions relating to management of general grant 
land do not apply to the management of Trust land. Providing 
that in case of conflicts, trust management principles apply does 
not solve this problem, because (1) it sets up an inappropriate 
management criteria in the first place, and (2) provides too much 
opportunity for legal challenges to actions on Trust land.

Sec. 4.

Sea, comments below regarding "802" lands.

New Sec, 5.

New Section 5 proposed in your April 15th transmittal amends 
AS 37.14.031, added by Section 11 of Chapter 66 to provide that 
the Trust fund will be a separate fund within the Permanent Fund 
or the Treasury, Which is it? Who decides? If it is the 
Permanent Fund, is that part of the Treasury? If not how can 
funds be removed from the treasury and deposited into the 
Permanent Fund without an appropriation without running afoul of 
Article 9, Section 13 of the Constitution.

Sec. 5 (Old).

This section which contains the compensation scheme, is the 
one with the fundamental problems. First/ it is fundamentally 
unenforceable (we will address the remedy section where it comes 
up). Second, it raises the question of whether a binding 
commitment to pay or allocate a percentage of unrestricted 
general fund revenues is a constitutionally prohibited dedicated 
fund.

With respect to the former, Article 9, Section 13 of the 
Alaska Constitution provides that
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No m on ey  s h a l l  b e  w i t h d r a w n  f r om  t h e  t r e a s u r y  e x c e p t  i n
accordance with appropriations made by law.

Similarly AS 09.50.270 provides in part, "No attachment or 
execution shall issue against the State." Article 9, Section 13 
of the Constitution, makes any promise to pay or stated 
alternatively any debt based compensation to the trust (which is 
the essence of SB67/H3201) inherently unenforceable. We do not 
believe the court would approve a settlement wherein the 
beneficiaries release all of their rights to unreturned Trust 
land in exchange for an unenforceable promise to pay. Indeed# 
the 1978 legislation purporting to redesignate Mental Health • 
Trust Land as general grant land that was invalidated in S t a t e  v ,  

W e i s s ,  706 P.2d 681 (Alaska 1985) contained a promise to pay a 
percentage of funds received from all State lands. It is very 
hard to see how SB67/HB201 are different in this material aspect 
from the legislation invalidated in W e i s s . 3

With respect to the dedicated fund issue, Article 9, Section 
7 of the Alaska constitution prohibits dedicated funds except for 
(1) the permanent fund, (2) when required by the federal 
government for scats participation in federal programs, and (3) 
dedications existing upon the date of ratification of the 
Constitution. The first and third exceptions clearly do not 
apply.4 It is conceivable that the second exception applies 
which would make the dedication permissible. However, prudence 
requires that the issue be decided by the courts because the 
beneficiaries can not bear the risk that the dedication of a 
percentage of general fund revenues to the Trust is 
unconstitutional. You have suggested in conversation that this 
issue not be brought up by us and maybe no one else will. This 
would not be prudent because the issue could be raised after the 
beneficiaries had released their claim to Trust land, leaving 
them with nothing.

Frankly, we could live with the time involved to resolve 
this issue as long as the Chapter 66 option was preserved as a

3The  i s s u e  o f  e n f o r c e a b i l i t y  d o e s  n o t  im pugn  t h e  i n t e n t i o n s  o f  t h e  
l e g i s l a t u r e .  I t  s i m p l y  r e f l e c t s  t h e  u n d e n i a b l e  f a c t  t h a t  f u t u r e  l e g i s l a t u r e s  
may b e  f a c e d  w i t h  s i t u a t i o n s  w h e r e ,  i n  t h e i r  v i ew ,  t h e  p u b l i c  i n t e r e s t  
r e q u i r e s  a  b r e a c h ,  p a r t i c u l a r l y  i f  t h e r e  a r e  n o  p e n a l t i e s  i n v o l v e d .  I n  o r d e r  
t o  a v o i d  a n y  e n f o r c e a b i l i t y  q u e s t i o n s ,  i t  w o u l d  b e  a  s i m p l e  m a t t e r  t o  t r a n s f e r  
s u f f i c i e n t  i n c o m e  p r o d u c i n g  S t a t e  a s s e t s  t o  e q u a l  t h e  a n t i c i p a t e d  p a y m e n t  
r e q u i r e m e n t .  F o r  e x a m p l e ,  t h e  r e c e n t l y  i d e n t i f i e d  S u n f i s h  o i l  f i e l d  i n  Cook  
I n l e t  i s  e x p e c t e d  t o  g e n e r a t e  r o y a l t i e s  i n  t h e  S130 m i l l i o n  p e r  y e a r  r a n g e .  
T h i s  i s  c o m p l e t e l y  n ew  r e v e n u e ,  n o t  p r e v i o u s l y  e x p e c t e d  b y  t h e  S t a t e .  O f 
c o u r s e ,  t h i s  w o u l d  r e q u i r e  r e s o l u t i o n  o f  t h e  6( i)  i s s u e .  A t  l e a s t  t h e  t r i a l  
c o u r t ' s  r u l i n g  o n  t h i 3  I s s u e  i s  i m m i n e n t .
4Th e  c o n s t i t u t i o n  wa3 r a t i f i e d  i n  A p r i l  o f  1956 w h i l e  t h e  A l a s k a  M e n t a l  H e a l t h  
E n a b l i n g  A c t  was n o t  p a s s e d  u n t i l  J u l y  o f  1956.
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backup1, but believe the parties urging adoption of S367/H3201 
are unwilling to take the time involved. Similarly, a 
constitutional amendment could solve both the unenforceability 
and dedicated fund problems but we understand the proponents of 
SB67/H3201 are unwilling to consider such an approach.

The definition of unrestricted general fund revenues, while 
an improvement over no definition, is insufficient. The 
definition should list all current sources of revenues that are 
considered restricted (or not unrestricted) . Otherwise, it will 
be quite easy to get into later disagreement over what was or was 
not restricted on the effective date. To say that "all 
categories of accounting for money accruing to the general fund 
that' were not restricted" is too open-ended. First, X don't know 
what a "category of accounting" is. Second, new categories could 
be created. Also, since there will be some time before the 
effective date, new restrictions could be made to apply between 
now and the effective date.

Sec 6 (Old - as amended).

We recognize the effort that you and your group have put in 
to address the enforceability issue with your new proposed 
amendments to Section 6. We understand that the mandatory 
injunction approach (in the event the allocation is not made) was 
arrived at because you could not identify any other approach that 
would withstand constitutional scrutiny. In our view, the 
critical issue in evaluating the problem is to focus on "who's 
money is it?" In other words, are funds that have been 
"allocated" to the Mental Health Trust Income Account "owned" by 
the Trust. If so, it appears that a mandatory injunction 
transferring ownership of the funds from the State to the Trust 
would be unconstitutional under Article 9, Section 13 of the 
Alaska Constitution. If the Trust does not truly "own" the 
funds, then the hard won right of the beneficiaries to enforce 
the State's fiduciary obligations respecting expenditure of Trust 
funds would be nullified by Article 9, Section 13. This seems 
explicitly recognized in your amendment where it provides the 
mandatory injunction will issue "without regard to any difficulty 
of enforcement." The result seems to be that the payment 
obligation would still end up being unenforceable. Now, to the 
extent that you desired this to be tested in court, it would not
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sI n  t h i s  r e g a r d ,  ir.y c l i e n t ,  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  i s  p r o b a b l y  
much  more w i l l i n g  t o  c o n s i d e r  a n  e n f o r c e a b l e  p e r c e n t a g e  o f  g e n e r a l  f u n d  
r e v e n u e s  t h a n  Mr.  We i3S ,  who I  u n d e r s t a n d  t o  b e  c o n v i n c e d  t h e  S t a t e  w i l l  n e v e r  
l i v e  up t o  a paymen t  o b l i g a t i o n ,  r e g a r d l e s s  o f  t h e  e n f o r c e a b i l i t y  p r o v i s i o n s .  
B e c a u s e  o f  my b e l i e f  t h a t  s u f f i c i e n t  e n f o r c e a b i l i t y  p r o v i s i o n s  a r e  n o t  l i k e l y  
t o  b e  a c h i e v a b l e ,  M r .  W e i s s ' s  p o s i t i o n  and t h e  A s s o c i a t i o n ' s  a r e  p r o b a b l y  n o t ,  
a s  a p r a c t i c a l  m a t t e r ,  a n y  d i f f e r e n t .
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be objectionable to me as long as Chapter 66 is retained as an 
option.

With respect to inadequacy of security issues, clarifying 
that foreclosed LDA land is to be received by the Trust free and 
clear of any legislative restrictions has not been addressed. 
While proponents of SB67/H3201 can hypothesize that it may be 
better to leave that question open as a way to prevent a gung-ho 
development administration from breaching the payment obligation 
ir. order to open the LDAs to development, it simply is 
insufficient as a reason to deny the Trust an appropriate remedy.

In addition, the collateral is clearly insufficient (even 
with' the addition of the subsurface of conveyed land) to secure 
the debt because only a small part of the original Trust land not 
to be returned is serving as collateral for all of the land not 
to be returned. Obvious additions to the collateral would be 
subjecting the "802" interest protections and any municipal land 
that has not been conveyed out of municipal ownership as of the 
date of enactment to foreclosure. Usibelli has indicated that it 
is sure the State won’t breach the compensation obligation. If 
so, then it should not object to making its "802" interest 
protections subject to foreclosure in the event of default. The 
same is true with respect to the LDA management issue upon 
foreclosure. This brings up the concept of protection of the 
security. Under the proposed legislation, the State may do 
anything it wants on the pledged land, including reducing or 
eliminating its value as collateral. This substantially reduces 
its value as security.

Finally, the foreclosure procedures should specify more 
clearly, the rights upon foreclosure. Who conducts the sale? We 
assume non-judicial foreclosure rights are intended, but without 
elimination of the allocation obligation. It would appear that 
summary foreclosure of all parcels was intended. If so, it 
should be stated specifically. Since it would not appear that 
actual sales of the parcels to be foreclosed to third parties is 
contemplated, it seems a more direct approach could be taken.
This is the rental or lease approach that we have previously 
indicated would be preferred to a security interest approach. 
Under this approach, title to the "pledged" land would remain in 
the Trust, with the State "leasing" or "renting" the right to use 
the land. If the allocation were not made the "lease" could be 
terminated and all rights returned to the Trust without going 
through a foreclosure proceeding. The notice periods required to 
exercise such rights need not change from your proposed 
amendments,
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Sec. 7 (Old).

We have been advised by our consultants that the lack of a 
survey will substantially reduce if not completely eliminate the 
ability to manage Trust lands effectively. Without a survey it 
will not be possible to locate accurately which lands are Trust 
lands which are 802 lands and which are general grant la^ds. In 
addition, eliminating the requirement for survey for con eyances 
is completely contrary to property law as it has been 
consistently applied for centuries. Tentative Approval under the 
Statehood Act and Interim Conveyances under ANCSA were idopted 
solely as interim measures, with patents to follow after survey. 
Abandoning the requirement that property has to be sufficiently 
described to locate it on the ground in order to validly convey 
it for the sole purpose of saving survey costs is short-sighted 
and ill-advised.6

Sec. 8 (Old).

Trust land that has been disapproved for conveyance to 
municipalities (Subsection (C) ) should not be exempt from 
conveyance to the Trust.

No Trust Land was purchased so that Subsection (D) is 
inapplicable.7

Just because land has been selected by a Native corporation 
(Subsection (E)) does not mean the corporation would receive the 
land even absent the Trust's selection. There is no reason for 
the Trust to give up land because of Native corporation 
selections where the Native corporations would not receive the 
land in any event.

The same is true of Native allotment applications 
(Subsection F).

Land identified for exchange but not yet conveyed 
(Subsection (G)) should, by definition be identifiable right now. 
DNR should do so and the lands be evaluated, rather than wait for 
later and end up in dispute.

Many ILMAs have been granted where the receiving agency does 
not use the land for direct public services and/or uses the land

“DNR's c a l c u l a t i o n  o f  t h e  c o s t  o f  s u r v e y s  was  b a s e d  u p o n  a  f u l l  t o w n s h i p  a n d  
s e c t i o n s  s u r v e y  w h e r e  m u c h  c h e a p e r  p l a t t e d  m e t e s  a n d  b o u n d s  s u r v e y s  w o u l d  
s u f f i c e .  We e s t i m a t e  t h a t  t h e  c o s t  o f  t h e  l a t t e r  t y p e  o f  s u r v e y  w o u l d  r e d u c e  
t h e  c o s t  t o  a b o u t  20% o f  t h a t  e s t i m a t e d  b y  DNR.
’’i t  i s  p o s s i b l e  t h a t  e x i s t i n g  T r u s t  l a n d  was e n c u m b e r e d  w i t h  r e s t r i c t i o n s  
b e c a u s e  o f  c o n d i t i o n s  i m p o s e d  b y  a c c e p t i n g  g r a n t s  r e l a t i n g  t o  t h e  i m p r o v e m e n t  
o f  t h o s e  p a r c e l s .
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to earn revenue. ILMAs and the like are susceptible to 
identification and, in fact, the various departments have been 
stonewalling on the "smallest practicable tract" determination 
that is being undertaken under the Settlement Agreement. 
Justification for continuation of each ILMA, including the 
necessary area should be required. If the departments have not 
complied with this process the land should be returned to the 
Trust.

Sec. 5 (Old).

The whole "802" process is clearly inappropriate as trust 
management. To the extent that the percentage is meant to 
compensate for this inappropriate management, the "802" 
provisions should be subject to continuing performance by the 
State of its obligations under the settlement. See above 
discussion regarding Section 6 (Old) as amended.

In any event the "802" lands should only include contracts 
as of the date of enactment, not the effective date.

We are not sure of the intent of subsection (f). If the 
idea is to validate all existing mining claims and leases on 
Trust land, it should say that. Continuation of management of 
these interests the same as general grant land should also depend 
upon the State's performance.

Sec 10 (Old).

Using Trust funds to pay for DNR's management is a raid on 
the Trust fund and undoubtedly will be used to fund non-Trust 
functions. This is particularly true because of the way DNR 
proposes to allocate a portion of individuals to the Trust. The 
cost of managing 802 interests should not be borne by the Trust.

Sec 11 (Old).

See comments on Section 10, above.

Sec. 13 (Old).

SB67/HB201 should not repeal Sections 54-57 of Chapter 86, 
except conditionally upon final approval, including exhaustion of 
appeals. In this way, if SB67/HB201 were to fail, Chapter 66 
would be resurrected. In fact, it seems to us that the Chapter 
66 and SB67/KB201 approaches could proceed contemporaneously in 
order to have some solution by the time of the effective date of 
approval.
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Sec. 15 (Old)„

The Trust’s security interest in Trust Land, should be 
recognised,

Sec. 16 (Old).

As discussed above, the land should be surveyed.

Secs. 17-19 (Old).

These effective date provisions are a whizzer-go-round. 
Literal reading of these sections requires approval of the 
current settlement (including rejection of legal challenges) 
before SB67/H3201 become effective. It does not appear that this 
is what is intended although your client's stated intention that 
it prefers the litigated approach to Chapter 66 makes us wonder 
if these effective date provisions are intended to make 
SB67/HB201 effective only if Chapter 66 would otherwise be 
approved. If the intent is that it becomes effective when 
Chapter 66 as amended by SB7/H3201 is approved by the courts as a 
final settlement including exhaustion of all appeals, that is 
what it should say.

Sec. 21 (New).

The grounds for modification of the consent decree should 
track those negotiated in the Settlement Agreement. It is also 
not clear what the intent is in saying that changes to 
unrestricted revenues are anticipated. Is the statement that the 
obligations are to place the Trust in the same position as if the 
State had not breached the Trust, an attempt to buttress the 
legislation against a citizen/taxpayer attack on the settlement 
as a giveaway?

As we indicated at the beginning, our addressing the 
proposed legislation should not be taken or expressed as an 
indication that we are negotiating on these bills. We think our 
comments make clear that SB67/HB201 as presently proposed are not 
viable vehicles for the settlement of the W e i s s  litigation. You 
know we also believe that whether it is us or someone else, legal 
challenges are almost certain to be raised and therefore the 
settlement consideration process under these bills will tend to 
be as long as the process under Chapter 66. With respect to the 
land returned to the Trust under the proposed legislation, and 
its management regime, it is our opinion that the Trust would be 
better off without it. That is why the enforceability/security 
provisions are so critical.
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I know that you have worked very hard on this legislation 
including attempting to address our concerns. Unfortunately, in 
our view, the approach insisted upon by your group can not form 
the basis of a settlement of the Mental Health Trust Lands 
litigation.

truly,

cc: facsimile
' Alaska Mental Health Association 
, S e n .  Drue Pearce 
Rep. Ron Larson 
Thomas S. Waldo 
Charles E. Cole 
Jeffrey L. Jessee 
Philip R. Volland 
Charles P. Boddy 
Robert B. Stiles

Gottstein

David T. Walker 
Vern T. Weiss 
Sen. Steve Frank 
Rep. Eileen Maclean 
Peter J. Maasen 
G. Thomas Koester 
Wendy S. Feuer 
Brian D. Bjorkquist 
Kent V. Dawson
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EXPLANATION OF CS FOR SENATE BILL NO. 67 (JUD)

April 12, 1993

BACKGROUND

C S  f o r  S e n a t e  B i l l  No. 6 7 (JUD) a m e n d s  C h a p t e r  66, S L A  
1991. C h a p t e r  66 w a s  i n t e n d e d  t o  c o n s t i t u t e  a " s e t t l e m e n t "  of 
t h e  m e n t a l  h e a l t h  t r u s t  l a n d s  d i s p u t e  b u t  is n o w  h o p e l e s s l y  
e m b r o i l e d  in l e g a l  c h a l l e n g e s  b e i n g  a s s e r t e d  in t h e  W e i s s  
l i t i g a t i o n .  A  b r o a d  c o a l i t i o n  of i n t e r e s t s  s u p p o r t s  C S S B  67. 
T h e  c o a l i t i o n  i n c l u d e s  t w o  o f  t h e  f o u r  n a m e d  p l a i n t i f f s  
( b e n e f i c i a r y  g r o u p s )  in t h e  W e i s s  l i t i g a t i o n ,  t h e  p u b l i c  
i n t e r e s t  i n t e r v e n o r s  a n d  t h e  oil c o m p a n y  i n t e r v e n o r s  t h a t  a r e  
c h a l l e n g i n g  C h a p t e r  66 in t h e  W e i s s  l i t i g a t i o n ,  a n d  
r e p r e s e n t a t i v e s  of t h e  d e v e l o p m e n t  c o m m u n i t y  (the A l a s k a  C o a l  
A s s o c i a t i o n ,  t h e  A l a s k a  M i n e r s  A s s o c i a t i o n ,  a n d  t h e  R e s o u r c e  
D e v e l o p m e n t  C o u n c i l ) . T h e  c o a l i t i o n  is a t t e m p t i n g  t o  b u i l d  a 
c o n s e n s u s  f o r  t h e  a m e n d m e n t s  t o  C h a p t e r  66 a m o n g  t h e  s t a t e  a n d  
t h e  t w o  n a m e d  p l a i n t i f f s  w h o  s t i l l  s u p p o r t  a n  u n a m e n d e d  
C h a p t e r  66.

THE BASIC STRUCTURE OF CHAPTER 66, SLA 199 3,

C h a p t e r  66 e s t a b l i s h e s  t h e  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  
a n d  c o n t a i n s  s i g n i f i c a n t  " p r o g r a m "  p r o v i s i o n s  t h a t  b e n e f i t  t h e  
r e c i p i e n t s  o f  m e n t a l  h e a l t h  services.. C h a p t e r  66 g e n e r a l l y  
r e c o n s t i t u t e s  t h e  l a n d  t r u s t  w i t h  o r i g i n a l  m e n t a l  h e a l t h  t r u s t  
l a n d s  (OMHTLs) w h i c h  h a v e  n o t  b e e n  c o n v e y e d  b y  t h e  s t a t e  or 
p l a c e d  b y  t h e  l e g i s l a t u r e  in l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  
(LDAs) s u c h  as p a r k s  a n d  r e f u g e s .  T o  c o m p e n s a t e  t h e  t r u s t  for 
t h e  c o n v e y e d  a n d  l e g i s l a t i v e l y  d e s i g n a t e d  O M H T L s  n o t  b e i n g  
r e t u r n e d  t o  t h e  t r u s t ,  C h a p t e r  66 c a l l s  f o r  a n e g o t i a t e d  l a n d  
e x c h a n g e  i n v o l v i n g  " s u b s t i t u t e  l a n d "  t o  be p r o p o s e d  b y  t h e  
p l a i n t i f f s '  a t t o r n e y s .  O v e r  6 5 0 , 0 0 0  a c r e s  of  " s u b s t i t u t e  
l a n d "  h a v e  a l r e a d y  b e e n  p r o p o s e d .  I n  a d d i t i o n ,  u n d e r  
C h a p t e r  66 a p p r o x i m a t e l y  6.7 m i l l i o n  a c r e s  of s t a t e  l a n d  h a v e  
b e c o m e  " h y p o t h e c a t e d  l a n d "  t o  be f o r e c l o s e d  u p o n  if t h e  l a n d  
e x c h a n g e  is n o t  c o m p l e t e d  by  D e c e m b e r  1, 1994.

T h e  " s u b s t i t u t e  l a n d s "  a r e  v/hat h a s  c a u s e d  C h a p t e r  66 to  
b e c o m e  h o p e l e s s l y  e m b r o i l e d  in l i t i g a t i o n .  T h e  p u b l i c  
i n t e r e s t  i n t e r v e n o r s  (PIIs) h a v e  c h a l l e n g e d  C h a p t e r  66 
p r i m a r i l y  b e c a u s e  of i s s u e s  i n v o l v i n g  t h e  s u b s t i t u t e  lands.
T h e  o i l  c o m p a n y  i n t e r v e n o r s  ( U n ocal a n d  M a r a t h o n )  h a v e  
c h a l l e n g e d  C h a p t e r  66 in c o u r t  b e c a u s e  t h e y  h a v e  l e a s e s  on 
p r o p o s e d  s u b s t i t u t e  l a n d s  ( P S L s ) . T h e  a t t o r n e y s  f o r  t h e  s t a t e  
a n d  t h e  m e n t a l  h e a l t h  b e n e f i c i a r i e s  h a v e  d i s a g r e e m e n t s  o v e r  
t h e  a p p r o p r i a t e n e s s  of  t h e  p l a i n t i f f s '  P S L s  a n d  t h e  n a t u r e  a n d
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q u a n t i t y  of s u b s t i t u t e  l a n d  r e q u i r e d  t o  c o m p e n s a t e  t h e  tr u s t .  
D e v e l o p m e n t a l  i n t e r e s t s  a r e  a d v e r s e l y  a f f e c t e d  b y  a l a n d  
" f r e e z e "  t h a t  h a s  b e e n  i m p o s e d  o n  P S L s  (in a d d i t i o n  t o  t h e  
l a n d  " f r e e z e "  c o n t i n u i n g  t o  a f f e c t  O M H T L s  a n d  " h y p o t h e c a t e d  
lands") .

C h a p t e r  66 c o n t a i n s  a " s t e p  d o w n "  f u n d i n g  p r o v i s i o n  
r e q u i r i n g  t h a t  a p e r c e n t a g e  of t h e  " u n r e s t r i c t e d  r e v e n u e  of 
t h e  s t a t e "  b e  a l l o c a t e d  t o  t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  
a c c o u n t  in e a c h  f i s c a l  y e a r  b e g i n n i n g  w i t h  F Y E  1992 a n d  e n d i n g  
in F Y E  2003.

THE BASIC STRUCTURE OF CSSB 67(JUD)

C S S B  67 r e t a i n s  t h e  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  a n d  t h e  
s i g n i f i c a n t  " p r o g r a m "  p r o v i s i o n s  t h a t  b e n e f i t  t h e  r e c i p i e n t s  
of  m e n t a l  h e a l t h  s e r v i c e s .  In a d d i t i o n ,  C S S B  67 r e t a i n s  t h e  
c o n c e p t  of r e c o n s t i t u t i n g  t h e  l a n d  t r u s t  w i t h  O M H T L s  w h i c h  
h a v e  n o t  b e e n  c o n v e y e d  or a r e  n o t  w i t h i n  L D A s .

H o w e v e r ,  C S S B  67 a m e n d s  C h a p t e r  66 to r e m o v e  t h e  
c o m p l i c a t e d  l a n d  e x c h a n g e  p r o v i s i o n  f r o m  t h e  s e t t l e m e n t ,  
t h e r e b y  d o i n g  a w a y  w i t h  a l l  o f  t h e  l e g a l  p r o b l e m s  a n d  d i s p u t e s  
t h a t  i n v o l v e  s u b s t i t u t e  l a n d s  a n d  h y p o t h e c a t e d  lands.
I n s t e a d ,  u n d e r  C S S B  67 t h e  t r u s t  r e c e i v e s  m o n e t a r y  
c o m p e n s a t i o n  f o r  t h e  O M H T L  t h a t  is n o t  b e i n g  r e t u r n e d  to t h e  
tr u s t .  U n d e r  C S S B  67 t h a t  c o m p e n s a t i o n  is a n  a l l o c a t i o n  to 
t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  of 6% of t h e  
" u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  o f  t h e  s t a t e "  d u r i n g  e a c h  
f i s c a l  year. S e e  A S  3 7 . 1 4 . 0 3 6 ( c )  o n  p a g e s  3-4 of  C S S B  67.
T h e  m o n e y  is i n t e n d e d  to  c o m p e n s a t e  t h e  t r u s t  f o r  t h e  O M H T L  
t h a t  c a n n o t  b e  r e t u r n e d  a n d  for t h e  l a n d  a n d  m i n e r a l  i n t e r e s t s  
t h a t  h a v e  b e e n  c a r v e d  o u t  of O M H T L  t h a t  is b e i n g  r e t u r n e d .  
T h e r e  is n o  c u t - o f f  d a t e  for t h i s  a n n u a l  p e r c e n t a g e  a l l o c a t i o n  
a n d  t h e  " s t e p  d o w n "  f u n d i n g  p r o v i s i o n  in C h a p t e r  66 is 
e l i m i n a t e d .

L e g i s l a t i v e l y  d e s i g n a t e d  O M H T L s  a r e  p l e d g e d  a s  c o l l a t e r a l  
fo r  t h e  s t a t e ' s  o b l i g a t i o n  t o  a l l o c a t e  the r e q u i r e d  p e r c e n t a g e  
a m o u n t  t o  t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  e a c h  y e a r .
S e e  A S  3 7 . 1 4 . 0 3 6 ( d )  a n d  (e) o n  p a g e  4 of C S S B  67.

T h e  r e c o n s t i t u t e d  l a n d  t r u s t  w i l l  c o n s i s t  b a s i c a l l y  of 
t h e  s a m e  O M H T L s  t h a t  w o u l d  h a v e  b e e n  r e t u r n e d  t o  t h e  t r u s t  
u n d e r  C h a p t e r  66. T w o  d i f f e r e n c e s  are: (1) O M H T L s  s u b j e c t  t o
m i n i n g  c l a i m s  w i l l  b e  r e t u r n e d  t o  .the t r u s t  ( u n d e r  C h a p t e r  66, 
t h e  p l a i n t i f f s  h a d  t h e  o p t i o n  t o  a c c e p t  or r e j e c t  t h e s e  
l a n d s ) ; a n d  (2) O M H T L  c o n t a i n e d  i n  t h e  H a i n e s  S t a t e  F o r e s t  
R e s o u r c e  M a n a g e m e n t  A r e a  a n d  t h e  T a n a n a  V a l l e y  S t a t e  F o r e s t  
w i l l  n o t  b e  r e t u r n e d  t o  t h e  t r u s t .
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OTHER REFINEMENTS TO CHAPTER 66 MADE BY CSSB 67
1. Protection of Existing Third Party Interests or

Appropriated Uses and Management of Such Interests 
and Uses by the Alaska Department of Natural 
Resources (DNR) Under AS 38.05.802

C S S B  67 a m e n d s  C h a p t e r  66 t o  s p e c i f i c a l l y  p r o v i d e  t h a t  
t h e  t r u s t  a u t h o r i t y ' s  t i t l e  t o  t h e  la n d  b e i n g  r e t u r n e d  t o  t h e  
reco> ’i t u t e d  t r u s t  r e m a i n s  s u b j e c t  to  a l l  e x i s t i n g  t h i r d  
p a r J n t e r e s t s  (such as leases, c o n t r a c t s ,  p e r m i t s ,  a n d  
m i n i n g  c l a i m s )  a n d  a p p r o p r i a t e d  u s e s  (such as r i g h t s - o f - v / a y ) . 
S e e  A S  3 8 . 0 5 . 8 0 2 ( a )  a n d  (b) o n  p a g e  7 of C S S B  67.

U n l i k e  t h i r d  p a r t y  i n t e r e s t s  s u c h  as leases, t h e r e  is n o  
l e g a l  d o c u m e n t  t o  r e f l e c t  t h e  t e r m s  of m i n i n g  c l a i m s  o r  
l e a s e h o l d  l o c a t i o n s  a n d  D N R  n o r m a l l y  m a k e s  n o  " v a l i d i t y "  
d e t e r m i n a t i o n .  T h e  h o l d e r s  o f  m i n i n g  c l a i m s  a n d  l e a s e h o l d  
l o c a t i o n s  w o u l d  t h e r e f o r e  be  s u b j e c t  to  t h e  s t a t u s  q u o  —  t h e y  
w o u l d  f a c e  w h a t e v e r  c h a l l e n g e s  t h e y  m i g h t  f a c e  f r o m  t h e  t r u s t  
t h a t  t h e y  c o u l d  f a c e  f r o m  DNR. T h e  t r u s t  s i m p l y  t a k e s  s u b j e c t  
t o  t h e  c l a i m a n t ' s  r i g h t s ,  if any. U n l i k e  C h a p t e r  66, C S S B  67 
c l a r i f i e s  t h a t  f o r  p u r p o s e s  o f  m i n i n g  c l a i m s  a n d  m i n i n g  
l e a s e h o l d  l o c a t i o n s ,  O M H T L  is c o n s i d e r e d  t o  h a v e  b e e n  o p e n  t o  
m i n e r a l  e n t r y  u n l e s s  c l o s e d  t o  m i n e r a l  e n t r y  b y  a c o u r t  o r  D N R  
order. S e e  A S  3 8 . 0 5 . 8 0 2 ( f )  o n  p a g e  8 of C S S B  67. A l l  O M H T L  
h a s  b e e n  c l o s e d  t o  m i n e r a l  e n t r y  b y  c o u r t  a n d  D N R  o r d e r s  s i n c e  
N o v e m b e r  5, 19 8 5  a n d  t h e  p r o v i s i o n  is n o t  i n t e n d e d  t o  a l t e r  
t h e  e f f e c t  of  t h e s e  c l o s i n g  o r d e r s .

In a d d i t i o n ,  C S S B  67 i m p o s e s  a m a n d a t o r y  r e q u i r e m e n t  t h a t  
D N R  m a n a g e  a l l  e x i s t i n g  t h i r d  p a r t y  i n t e r e s t s  a n d  a p p r o p r i a t e d  
u s e s  u n d e r  D N R ' s  l a n d  m a n a g e m e n t  r u l e s  a n d  s t a n d a r d s  f o r  
g e n e r a l  g r a n t  l a n d  (as o p p o s e d  t o  t h o s e  r u l e s  a n d  s t a n d a r d s  
t h a t  w i l l  b e  a p p l i c a b l e  t o  m e n t a l  h e a l t h  t r u s t  l a n d ) . S e e  
A S  3 8 . 0 5 . 8 0 2 ( c )  on  p a g e  7 of C S S B  67. F o r  e x a m p l e ,  r e n t a l  a n d  
r o y a l t y  d e c i s i o n s  f o r  e x i s t i n g  m i n e r a l  l e a s e s  o n  O M H T L  w o u l d  
b e  m a d e  b y  D N R  p u r s u a n t  t o  D N R ' s  n o r m a l  r e g u l a t i o n s  a n d  
w i t h o u t  r e g a r d  t o  t h e  f a c t  t h a t  t h e  l a n d  is O M H T L .  A l l  i n c o m e  
a n d  p r o c e e d s  f r o m  t h e  m a n a g e m e n t  o f  t h e s e  e x i s t i n g  i n t e r e s t s  
a n d  u s e s  m u s t  b e  d e p o s i t e d  b y  D N R  i n t o  t h e  m e n t a l  h e a l t h  t r u s t  
i n c o m e  a c c o u n t .  S e e  A S  3 8 . 0 5 . 8 0 2 ( c )  on  p a g e  7 of C S S B  67.

T h e  b i l l  f u r t h e r  p r o v i d e s  t h a t  a p e r s o n  w h o  h o l d s  a 
p r o t e c t e d  i n t e r e s t  m a y  e n t e r  i n t o  a n  a g r e e m e n t  w i t h  D N R  a n d  
t h e  t r u s t  a u t h o r i t y  t o  w a i v e  D N R ' s  m a n d a t o r y  l a n d  m a n a g e m e n t  
u n d e r  g e n e r a l  g r a n t  l a n d  s t a n d a r d s .  S e e  A S  3 8 . 0 5 . 8 0 4  o n  
p a g e  8 of C S S B  67. T h i s  a l l o w s  a t h i r d  p a r t y  i n t e r e s t  h o l d e r  
t o  " o p t  in" t o  t h e  t r u s t  a u t h o r i t y  l a n d  m a n a g e m e n t  s y s t e m  o n c e  
t h e  t r u s t  a u t h o r i t y  h a s  e s t a b l i s h e d  a s t a b l e  l a n d  m a n a g e m e n t  
p r o g r a m  a n d  a s u c c e s s f u l  t r a c k  r e c o r d .
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2. Management of Reconstituted Trust Land Under
AS 37.14.009

E x c e p t  f o r  e x i s t i n g  t h i r d  p a r t y  i n t e r e s t s  a n d  
a p p r o p r i a t e d  u s e s  ( w h i c h  m u s t  be m a n a g e d  b y  D N R  u n d e r  
A S  3 8 . 0 5 . 8 0 2 ,  as d i s c u s s e d  a b o v e ) ,  t h e  r e c o n s t i t u t e d  l a n d  
t r u s t  m u s t  b e  m a n a g e d ,  a s  r e q u i r e d  b y  C h a p t e r  66, u n d e r  
A S  3 7 . 1 4 . 0 0 9  in a f i d u c i a r y  m a n n e r  t o  f u l f i l l  t h e  p u r p o s e s  of 
t h e  t r u s t .  H o w e v e r ,  C S S B  67 a m e n d s  C h a p t e r  66 t o  r e q u i r e  t h e  
t r u s t  a u t h o r i t y  t o  a d o p t  r e g u l a t i o n s  r e l a t i n g  t o  la n d  
m a n a g e m e n t  a n d  d i s p o s a l .  S e e  A S  3 7 . 1 4 . 0 0 9 ( a ) ( 4 )  o n  p a g e  2 of  
C S S B  67. I n  a d d i t i o n ,  e x c e p t  f o r  e x i s t i n g  t h i r d  p a r t y  
i n t e r e s t s  a n d  a p p r o p r i a t e d ,  u s e s  ( w h i c h  m u s t  b e  m a n a g e d  b y  D N R  
u n d e r  A S  3 8 . 0 5 . 8 0 2 ) ,  C S S B  67 a m e n d s  C h a p t e r  66 t o  r e q u i r e  t h e  
t r u s t  a u t h o r i t y  t o  c o n t r a c t  w i t h  D N R  t o  m a n a g e  a n d  d i s p o s e  of 
r e c o n s t i t u t e d  t r u s t  l a n d s  in a c c o r d a n c e  w i t h  t h e  t r u s t  
a u t h o r i t y ' s  r e g u l a t i o n s  u n l e s s  t h e  t r u s t  a u t h o r i t y  d e t e r m i n e s  
t h a t  t h e  b e s t  i n t e r e s t s  of t h e  t r u s t  b e n e f i c i a r i e s  w o u l d  be 
s e r v e d  b y  o t h e r  a r r a n g e m e n t s  (for e x a m p l e ,  b y  h a v i n g  t h e  t r u s t  
a u t h o r i t y  m a n a g e  t h e  l a n d  i t s e l f  o r  t h r o u g h  a n o t h e r  
c o n t r a c t o r ) .  S e e  A S  3 7 . 1 4 . 0 0 9 ( a ) ( 4 )  o n  p a g e  2 o f  C S S B  67.

T h e  p o t e n t i a l  f o r  a c o n f l i c t  e x i s t s  o n  a n y  p a r c e l  of 
r e c o n s t i t u t e d  t r u s t  l a n d  b e t w e e n  D N R ' s  m a n a g e m e n t  o f  a 
p r o t e c t e d  t h i r d  p a r t y  i n t e r e s t  o r  a p p r o p r i a t e d  u s e  u n d e r  
A S  3 8 . 0 5 . 8 0 2  a n d  m a n a g e m e n t  of t h e  r e m a i n d e r  of t h e  l a n d  by 
t h e  t r u s t  a u t h o r i t y  (or D N R  a s  its c o n t r a c t o r )  u n d e r  
A S  3 7 . 1 4 . 0 0 9 .  T h e r e f o r e ,  C S S B  67 c o n t a i n s  a p r o v i s i o n  to 
r e q u i r e  t h a t  a n y  s u c h  c o n f l i c t s  a r e  t o  b e  r e s o l v e d  in 
a c c o r d a n c e  w i t h  t h e  m a n y  l a w s  ( i n c l u d i n g  c o u r t  d e c i s i o n s )  t h a t  
a p p l y  t o  c o n f l i c t s  b e t w e e n  c o n c u r r e n t  u s e r s  of land. S e e  
A S  3 7 . 1 4 . 0 0 9 ( c )  o n  p a g e  3 of C S S B  67. T h i s  m a k e s  it c l e a r  
t h a t  t h e  t r u s t  a u t h o r i t y ' s  m a n a g e m e n t  is s u b j e c t  t o  t h e s e  
d e v e l o p e d  l e g a l  p r i n c i p l e s  a n d  t h a t  t h e s e  p r i n c i p l e s  a r e  n o t  
t o  b e  d i s t i n g u i s h e d  o r  d i s r e g a r d e d  j u s t  b e c a u s e  t h e  t r u s t  is 
t h e  l a n d o w n e r  a n d  t h e  t r u s t  a u t h o r i t y  h a s  an  o b l i g a t i o n  to 
m a n a g e  i t s  a s s e t s  in  a f i d u c i a r y  m a n n e r  t o  f u l f i l l  t h e  
p u r p o s e s  o f  t h e  t r u s t .  O f  c o u r s e ,  b e c a u s e  t h e  t r u s t  t a k e s  its 
l a n d  s u b j e c t  t o  e x i s t i n g  t h i r d  p a r t y  i n t e r e s t s ,  a n y  
c o n t r a c t u a l  r i g h t s  a d d r e s s i n g  w h e t h e r  o t h e r  c o n c u r r e n t  l a n d  
u s e s  a r e  a l l o w e d  m u s t  a l s o  b e  h o n o r e d  b y  t h e  t r u s t  a u t h o r i t y  
in i t s  m a n a g e m e n t  of t h e  r e m a i n d e r  o f  a n y  p a r t i c u l a r  p a r c e l  of 
l a n d  u n d e r  A S  3 7 . 1 4 . 0 C 9 .

3. Public Interest Safeguards Applicable to Reconstituted
Trust Land Managed under AS 37.14.009

A s  u n d e r  C h a p t e r  66, u n d e r  A S  3 7 . 1 4 . 0 0 9  r e c o n s t i t u t e d  
t r u s t  l a n d  is t o  be m a n a g e d  b y  t h e  t r u s t  a u t h o r i t y  (or b y  D N R  
as  t h e  t r u s t  a u t h o r i t y ' s  c o n t r a c t o r )  w i t h o u t  c o m p l i a n c e  w i t h  
A S  3 8 . 0 4  o r  A S  38.05. B u t  C S S B  67 a m e n d s  C h a p t e r  66 t o
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i n c l u d e  a r e q u i r e m e n t  d e s i g n e d  t o  r e q u i r e  t h a t  d i s p o s a l  a n d  
u s e  o f  t r u s t  l a n d  u n d e r  A S  3 7 . 1 4 . 0 0 9  c o m p l y  w i t h  t h e  s t a t e  
c o n s t i t u t i o n  a n d  t h e  p r i n c i p l e  of m u l t i p l e  p u r p o s e  u s e  
c o n s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t .  S e e  A S  3 7 . 1 4 . 0 0 9 ( b ) ( 1 )  
o n  p a g e s  2-3 of C S S B  67. H o w e v e r ,  t h e  a m e n d m e n t  a l s o  
r e c o g n i z e s  t h a t  t h e  t r u s t  p r i n c i p l e s  e s t a b l i s h e d  in 
A S  3 7 . 1 4 . 0 0 7  a n d  A S  3 7 . 1 4 . 0 0 9  m u s t  t a k e  p r i o r i t y  if t h e y  
c o n f l i c t  w i t h  m u l t i p l e  p u r p o s e  use. I n  a d d i t i o n ,  C S S B  67 
a m e n d s  C h a p t e r  66 t o  r e q u i r e  p u b l i c  n o t i c e  of a n y  d i s p o s a l s  of 
t r u s t  l a n d  u n d e r  A S  3 7 . 1 4 . 0 0 9 ,  a 3 0 - d a y  c o m m e n t  p e r i o d ,  a n d  a 
f i n a l  p u b l i c  n o t i c e  of a n y  t r u s t  l a n d  d i s p o s a l s  u n d e r  
A S  3 7 . 1 4 . 0 0 9 .  S e e  A S  3 7 . 1 4 . 0 0 9 ( b ) ( 2 )  o n  p a g e  3 of C S S B  67. 
T h i s  e n s u r e s  t h a t  t r u s t  b e n e f i c i a r i e s ,  t r u s t  l a n d  d e v e l o p e r s ,  
p e o p l e  w h o  u s e  t r u s t  l a n d s  f o r  o t h e r  p u r p o s e s ,  a n d  o t h e r  
m e m b e r s  o f  t h e  p u b l i c  h a v e  a n  o p p o r t u n i t y  to  h a v e  t h e i r  v i e w s  
c o n s i d e r e d  by  t h e  t r u s t  a u t h o r i t y .  E x i s t i n g  t h i r d  p a r t y  
i n t e r e s t s  o r  a p p r o p r i a t e d  u s e s  c o n t i n u e  t o  be  m a n a g e d  like 
g e n e r a l  g r a n t  l a n d  u n d e r  A S  3 3 . 0 5 . 8 0 2  a n d  t h e r e f o r e  r e m a i n  
s u b j e c t  t o  A S  3 8 . 0 4  a n d  A S  3 8 . 0 5  u n l e s s  t h e  i n t e r e s t  h o l d e r  
e l e c t s  t o  " o p t  in" t o  t h e  t r u s t  a u t h o r i t y  l a n d  m a n a g e m e n t  
s y s t e m  g o v e r n e d  b y  A S  3 7 . 1 4 . 0 0 9 .

4. Definition of Unrestricted General Fund Revenue

C S S B  67 c o n t a i n s  a d e f i n i t i o n  of " u n r e s t r i c t e d  g e n e r a l  
f u n d  r e v e n u e  of  t h e  s t a t e "  t o  be u s e d  f o r  c a l c u l a t i n g  t h e  
a n n u a l  p e r c e n t a g e  a l l o c a t i o n  t o  b e  m a d e  b y  t h e  s t a t e  t o  t h e  
m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t .  S e e  A S  3 7 . 1 4 . 0 3 6 ( c )  on  
p a g e s  3-4 o f  C S S B  67. T h e  d e f i n i t i o n  t i e s  t h e  m e a n i n g  o f  t h i s  
p h r a s e  t o  t h e  m a n n e r  in w h i c h  m o n e y  is c a t e g o r i z e d  u n d e r  t h e  
s t a t e w i d e  a c c o u n t i n g  s y s t e m  as  o f  t h e  e f f e c t i v e  d a t e  of 
C h a p t e r  6 6 . T h e  p u r p o s e  of t h i s  p r o v i s i o n  is t o  r e m o v e  t h e  
p o s s i b i l i t y  t h a t  f u t u r e  r e s t r i c t i o n s  i m p o s e d  b y  t h e  
l e g i s l a t u r e  on  g e n e r a l  f u n d  r e v e n u e s  w i l l  h a v e  a n e g a t i v e  
i m p a c t  o n  t h e  d o l l a r  a m o u n t  u s e d  f o r  c a l c u l a t i n g  t h e  
p e r c e n t a g e  a l l o c a t e d  t o  t h e  t r u s t .  N o  l i m i t a t i o n  is p l a c e d  on 
t h e  l e g i s l a t u r e ' s  a b i l i t y  t o  i m p o s e  f u t u r e  r e s t r i c t i o n s ,  b u t  
f o r  p u r p o s e s  of c a l c u l a t i n g  t h e  a m o u n t  t o  be  a l l o c a t e d  t o  t h e  
tr u s t ,  a n y  s u c h  f u t u r e  r e s t r i c t i o n s  w o u l d  be  d i s r e g a r d e d .

5. Clarification of Land Reconstitution Ambiguities
Contained.in Chapter 66

C S S B  67 c o n t a i n s  s e v e r a l  p r o v i s i o n s  w h i c h  a r e  d e s i g n e d  t o  
c l a r i f y  a m b i g u i t i e s  in C h a p t e r  66, s u c h  as w h a t  l a n d  is 
a c t u a l l y  b e i n g  r e t u r n e d  t o  t h e  r e c o n s t i t u t e d  tr u s t .  U n d e r  
C h a p t e r  66 t h i s  is a m b i g u o u s  a n d  h a s  b e e n  le f t  o p e n  to 
n e g o t i a t i o n  b e t w e e n  t h e  s t a t e  a n d  t h e  p l a i n t i f f s '  a t t o r n e y s .  
C S S B  67 a m e n d s  C h a p t e r  66 t o  c l e a r l y  p r o v i d e  t h a t  a l l  O M H T L s  
a r e  t o  be  r e t u r n e d  t o  t h e  r e c o n s t i t u t e d  t r u s t  u n l e s s  t h e y  h a v e  
b e e n  " c o n v e y e d "  or " r e s e r v e d  b y  l a w  f r o m  t h e  p u b l i c  d o m a i n . "
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S e e  A S  3 8 . 0 5 . 8 0 0  on p a g e s  5-6 of C S S B  67. T h e  t e r m s  
" c o n v e y e d "  a n d  " r e s e r v e d  b y  law f r o m  t h e  p u b l i c  d o m a i n "  a r e  
t h e n  s p e c i f i c a l l y  d e f i n e d .  S e e  A S  3 8 . 0 5 . 8 0 0 ( a ) ( 1 )  and (2) on 
p a g e s  6-7 o f  C S S B  67. C S S B  67 a l s o  c l a r i f i e s  t h a t  if e i t h e r  
t h e  s u r f a c e  o r  t h e  m i n e r a l  e s t a t e  of O M H T L  h a s  b e e n  " c o n v e y e d "  
o r  " r e s e r v e d  b y  l a w  f r o m  t h e  p u b l i c  d o m a i n , "  t h e n  n e i t h e r  
e s t a t e  is- b e i n g  r e t u r n e d  t o  t h e  r e c o n s t i t u t e d  t r u s t .  S e e  
A S  3 8 . 0 5 . 8 0 0 ( b )  o n  p a g e  7 of C S S B  67. .

C S S B  67 c l a r i f i e s  t h a t  t h o s e  l a n d s  n o t  b e i n g  r e t u r n e d  to 
t h e  t r u s t  a r e  p e r m a n e n t l y  r e l e a s e d  f r o m  a n y  c l a i m  of t h e  
t r u s t .  S e e  S e c t i o n  15 on  p a g e  10 of C S S B  67.

A s  u n d e r  C h a p t e r  66, C S S B  67 r e q u i r e s  an  a c t u a l  
c o n v e y a n c e  o f  r e c o n s t i t u t e d  t r u s t  l a n d  f r o n  D N R  t o  t h e  t r u s t  
a u t h o r i t y .  B u t  C S S B  67 c l a r i f i e s  C h a p t e r  66 b y  p r o v i d i n g  t h a t  
r e c o n s t i t u t e d  t r u s t  l a n d  is t o  b e  c o n v e y e d  to  t h e  t r u s t  
a u t h o r i t y  b y  p a t e n t  w i t h o u t  a s u r v e y ,  r e s o l v i n g  a n o t h e r  m a t t e r  
t h a t  h a s  b e e n  t h e  s u b j e c t  of n e g o t i a t i o n s  u n d e r  C h a p t e r  66.
S e e  S e c t i o n  16 o n - p a g e s  1 0 - 1 1  of C S S B  67. CSSL 67 a m e n d s  t h e  
e x i s t i n g  A l a s k a  s t a t u t e  w h i c h  a r g u a b l y  r e q u i r e s  a s u r v e y  
b e f o r e  r e c o n s t i t u t e d  t r u s t  l a n d s  c o u l d  b e  c o n v e y e d  t o  t h e  
t r u s t  a u t h o r i t y .  S e e  A S  3 8 . 0 4 . 0 4 5 ( b )  on  p a g e s  4-5 of C S S B  67.

6* Funding of DNR Land Management Responsibilities

U n d e r  C h a p t e r  66, a s  a m e n d e d  b y  C S S B  67, D N R  is r e q u i r e d  
t o  m a n a g e  a l l  e x i s t i n g  t h i r d  p a r t y  i n t e r e s t s  a n d  a p p r o p r i a t e d  
u s e s .  In  a d d i t i o n ,  t h e  t r u s t  a u t h o r i t y  is r e q u i r e d  t o  
c o n t r a c t  w i t h  D N R  t o  m a n a g e  r e c o n s t i t u t e d  t r u s t  l a n d  u n l e s s  
t h e  t r u s t  a u t h o r i t y  d e t e r m i n e s  t h a t  t h e  b e s t  i n t e r e s t s  o f  t h e  
t r u s t  b e n e f i c i a r i e s  w o u l d  b e  s e r v e d  b y  o t h e r  a r r a n g e m e n t s  
( d i r e c t  t r u s t  a u t h o r i t y  m a n a g e m e n t  o r  a c o n t r a c t u a l  
a r r a n g e m e n t  w i t h  a p r i v a t e  l a n d  m a n a g e r ) . C S S B  67 a m e n d s  
C h a p t e r  66 t o  a l l o w  t h e  l e g i s l a t u r e  t o  m a k e  a p p r o p r i a t i o n s  
f r o m  t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  t o  f u n d  D N R ' s  land 
m a n a g e m e n t  d u t i e s .  S e e  A S  4 7 . 3 0 . 0 4 6 ( a )  o n  p a g e  9 of C S S B  67 
a n d  A S  4 7 . 3 0 . 0 5 6 ( a )  o n  p a g e  10 of C S S B  67. O f  c o u r s e ,  a n y  
r e v e n u e  g e n e r a t e d  f r o m  D N R ' s  m a n a g e m e n t  of  t h e  r e c o n s t i t u t e d  
t r u s t  m u s t  b e  d e p o s i t e d  b y  D N R  i n t o  t h e  s a m e  m e n t a l  h e a l t h  
t r u s t  i n c o m e  a c c o u n t  f r o m  w h i c h  D N R  c a n  b e  f u n d e d .

7. Resolution of Disputes Over Annual Percentage
Allocation, Collateral, and Foreclosure of
C o l l a t e r a l

U n d e r  C h a p t e r  66 t h e  A l a s k a  S u p r e m e  C o u r t  w a s  g i v e n  
o r i g i n a l  a n d  e x c l u s i v e  j u r i s d i c t i o n  o v e r  a n y  d i s p u t e s  a r i s i n g  
o u t  o f  r e c o n s t i t u t i o n  o f  t h e  tr u s t ,  t h e  l a n d  e x c h a n g e  
n e g o t i a t i o n s ,  a n d  t h e  c o l l a t e r a l  f o r  r e c o n s t i t u t i o n  of t h e  
l a n d  t r u s t .  C S S B  67 a m e n d s  C h a p t e r  66 to  r e t u r n  j u r i s d i c t i o n
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o v e r  a n y  s u c h  d i s p u t e s  t o  t h e  s u p e r i o r  c o u r t  a n d  t o  
s p e c i f i c a l l y  p r o v i d e  t h a t  t h e  s u p e r i o r  c o u r t  a l s o  h a s  
j u r i s d i c t i o n  o v e r  a n y  d i s p u t e  p e r t a i n i n g  t o  t h e  a n n u a l  
p e r c e n t a g e  a l l o c a t i o n  r e q u i r e d  t o  b e  m a d e  t o  t h e  m e n t a l  h e a l t h  
t r u s t  i n c o m e  a c c o u n t ,  t h e  c o l l a t e r a l  f o r  t h a t  a l l o c a t i o n  (the 
O M H T L  L D A s ) , a n d  a n y  f o r e c l o s u r e  of t h a t  c o l l a t e r a l .  S e e  
A S  22.10-. 0 2 0  (j ) "on p a g e  1 of C S S B  67. .In a d d i t i o n ,  C S S B  67 
s p e c i f i c a l l y  g i v e s  t h e  s u p e r i o r  c o u r t  t h e  p o w e r  t o  r e f e r  a n y  
s u c h  d i s p u t e s  to  a s p e c i a l  m a s t e r .  S e e  S e c t i o n  14 o n  p a g e  10 

o f  C S S B  67.

* * * * * *

C S S B  67 is e x a c t l y  t h e  s a m e  as a c o m p a n i o n  b i l l  in t h e  
H o u s e  ( C S H B  201) w i t h  t h e  e x c e p t i o n  o f  t h e  a m o u n t  of t h e  
a n n u a l  p e r c e n t a g e  a l l o c a t i o n  w h i c h  is 3% in t h e  H o u s e  bill.
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D E P A R T M E N T  O F  L A W

OFFICE OF THE ATTORNEY GENERAL j

/ s .
WALTER J. HICKEL, GOVERNOR

P.O. BOX K-STATE CAPITOL 
JUNEAU. ALASKA 99811-0300 
PHONE: (907) 465-3600 
FAX: (907) 463-5295 s-,---- --- -

May 4, 1993

Hon. Rick Halford, President 
Alaska State Senate
Eighteenth Alaska Legislature, First Session 
State Capitol, Room 111 
Juneau, Alaska 99801-1182

Dear President Halford:

After meeting with the settling plaintiffs in Weiss, we 
agree that two minor amendments should be made in the proposed 
language that was distributed to you earlier today to resolve Judge 
Greene's concerns in the mental health trust lands litigation. The 
amendments are reflected in the proposed language attached to this 
letter.

We are available to explain these proposed amendments. 
We urge your favorable consideration on this matter.

Very truly yours,

\

CEC:cl 

cc w/ enc.:

^  ' L̂ . K I

Charles E. Cole 
Attorney General

Sen. Robin Taylor 
Sen. Steve Frank 
Sen. Drue Pearce

Pat Ryan, Chief of Staff
Kris Lethin, Legislative Liaison
Office of the Governor

Hon. Glenn A. Olds, Commissioner 
Dept, of Natural Resources

03-C32LH
o n n : e d  o n  r e c y o e a  oaoe< c  y C .D
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D a v i d  T. W a l k e r  
J a m e s  B. G o t t s t e i n  
J e f f r e y  L. J e s s e e  
P h i l i p  R. V o l l a n d  
R i c h a r d  M. J o h a n n s e n  
P e t e r  J. M a a s s e n  
G. T h o m a s  K o e s t e r

B r i a n  D. B j o r k q u i s t ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  
W e n d y  S. Feuer, A s s i s t a n t  A t t o r n e y  G e n e r a l



REVISED

5/4/93

Proposed Amendments to CSHB 201(RES) and CSSB 67(JUD)

Page 1, line 2:

Following "mental health trust":

Delete all material

Insert and providing for an effective date.""

Page 1, lines 3-7:

Delete all material

Page 1, line 9 - page 11, line 9:

D e l e t e  all m a t e r i a l  

I n s e r t  the f o l l o w i n g :

"* Section 1. Section 55(g), ch. 66, SLA 1991, is amended to 

read:

(g) Except for public notice as provided under 

AS 38.05.945(b) and (c), the [THE] provisions of AS 38.04, 

AS 38.05, and AS 38.50 do not apply to exchanges under this 

section.

* Sec. 2. Section 55(h), ch. 66, SLA 1991, is amended to read:

(h) If agreement cannot be reached between the plaintiffs in 

Weiss v. State of Alaska, 4FA-82-2208 Civil, and the commissioner 

of natural resources under (f) of this section as to appropriate 

lands to be conveyed to the trust as compensation or as to the

1



value of the original lands taken or of replacement lands, the 

Alaska Supreme Court shall resolve the disagreements using the 

criteria set out in this section, but may not give deference to the 

commissioner's finding under (i) of this section. The Alaska 

Supreme Court may order the commissioner of natural resources to 

convey appropriate state land to the trust without further 

legislative authorization.

* Sec. 3. Section 55, ch. 66, SLA 1991 is amended by adding new 

subsections to read:

(i) The commissioner of natural resources shall give public 

notice as provided under AS 38.05.945(b) and (c) of proposed 

exchanges negotiated under (f) cf this section, or exchanges 

proposed by either the plaintiffs in Weiss v. State of Alaska (4FA- 

82-2208 Civil) or the commissioner of natural resources under (h) 

of this section. In the notice, the commissioner shall provice for 

a written comment period of at least 30 days. The commissioner 

shall hold a public hearing in the area of the land proposed to be 

conveyed to the trust under the proposed exchange.

(j) F o l l o w i n g  p u b l i c  n o t i c e  of a p r o p o s e d  e x c h a n g e  u n d e r  t h i s  

s e c t i o n  a n d  t h e  p u b l i c  h e a r i n g ,  t h e  c o m m i s s i o n e r  s h a l l  make, a n d  

ji v e  n o t i c e  of, a w r i t t e n  f i n d i n g  as to w h e t h e r  t h e  p r o p o s e d  

e x c h a n g e  m e e t s  t h e  c r i t e r i a  of (b) - (e) of t h i s  s e c t i o n .

(k) In o r d e r  to o b t a i n  j u d i c i a l  r e v i e w  of t h e  c o m m i s s i o n e r ' s  

f i n d i n g  u n d e r  (j) of t h i s  s e c t i o n  a n d  of t h e  e x c h a n g e ,  a p e r s o n  

m u s t

(1) have submitted written or oral comment in response
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to a notice published under (i) of this section;

(2) demonstrate that the person has an interest that 

will be adversely affected by the exchange if the exchange becomes 

final; and

(3) within 30 days after the commissioner gives notice 

of the commissioner's finding, file a notice cf appeal with the 

court with jurisdiction under sec. 57 of this Act.

* Sec. 4. Section 56(a), ch. 66, SLA 1991, is repealed and 

reenacted to read:

(a) To secure the reconstitution of the trust as provided in 

secs. 54 and 55 of this Act, the following land is hypothecated to 

the trust established by the Alaska Mental Health Enabling Act of 

1956, P.L. 84-830, 70 Stat. 709:

(1) original mental health land tnat will be returned to

the trust under sec. 54 of this Act; and

(2) up to 1,500, 000 acres of other state land as 

negotiated by the commissioner of natural resources and the 

plaintiffs in Weiss v. State of Alaska, 4FA-82-2208 Civil, using 

the criteria set out in secs. 55(d) and (e) of this Act, for the 

exchange of land to the trust in return for original mental health 

land not returned to the trust; the total amount of land 

hypothecated to the trust under this paragraph, in conjunction with 

land hypothecated to the trust under (1) of this subsection, shall 

be sufficient to reconstitute the trust.

* Sec. 5. Section 58, ch. 66, SLA 1991, is amended to read:

Sec. 58. (a) S e c t io n s  56(a) and (b) o f  t h i s  Act t a k e  e f f e c t
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on th e  e f f e c t i v e  d a te  o f  an Act p a s s e d  bv t h e  E ig h te e n th
Legislature amending provisions of ch. 66, SLA 1991 that relate to 

reconstitution of the corpus of the mental health trust.

(b) Sections 1 - 55, 56(c) and (d) , and 57 of this [THIS] Act 

take [TAKES] effect upon entry of a final order dismissing Weiss v. 

State of Alaska, 4FA-82-2208 Civil, and the expiration of any time 

for appeal. The superior court shall advise the lieutenant 

governor and the revisor of statutes when the final settlement and 

order of Weiss v. State of Alaska has been approved.

* Sec. 6. If ch. 66, SLA 1991, is finally disapproved as a 

settlement of Weiss v. State, 4FA-82-2208 Civil, this Act is 

repealed.

* Sec. 7. This Act takes effect immediately under

AS 01.10.070 (c) .
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M a y  4, 1993

Hon. R i c k  H a l f o r d ,  P r e s i d e n t  

A l a s k a  S t a t e  S e n a t e

E i g h t e e n t h  A l a s k a  L e g i s l a t u r e ,  F i r s t  S e s s i o n  

S t a t e  C a p i t o l ,  R o o m  111 

J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

D e a r  P r e s i d e n t  H a l f o r d :

O n  A p r i l  26, 1993, S u p e r i o r  C o u r t  J u d g e  M a r y  E.

G r e e n e  r u l e d  t h a t  t h e  l e g i s l a t i o n  s e t t l i n g  t h e  m e n t a l  h e a l t h  

t r u s t  l a n d s  l i t i g a t i o n  ( C h a p t e r  66, S L A  1991) w a s  

c o n s t i t u t i o n a l  in a l l  r e s p e c t s  e x c e p t  one. I n  h e r  v i e w ,  t h e  

p l e d g i n g  of t h e  l a n d  o n  t h e  " H y p o t h e c a t e d  L a n d s  L i s t "  t o  t h e  

t r u s t  as s e c u r i t y  f o r  t h e  s t a t e ' s  p e r f o r m a n c e  o f  its

o b l i g a t i o n s  u n d e r  ch. 66 w a s  n o t  v a l i d  b e c a u s e  it d i d  n o t

c o n t a i n  a d e q u a t e  s t a n d a r d s  t o  g u i d e  t h e  c o m m i s s i o n e r  o f  n a t u r a l  

r e s o u r c e s  ir» n e g o t i a t i n g  t h e  l i s t  w i t h  t h e  p l a i n t i f f s .

J u d g e  G r e e n e  w e n t  o u t  of h e r  w a y  t o  p o i n t  out,

h o w e v e r ,  t h a t  t h e  l e g i s l a t u r e  c o u l d  e a s i l y  c u r e  t h e  p r o b l e m :

O b v i o u s l y ,  it w o u l d  be v e r y  e a s y  f o r  t h e  

l e g i s l a t u r e  to  r e m e d y  t h i s  p r o b l e m .  If t h e  

l e g i s l a t u r e  a m e n d e d  s e c t i o n  b6(a) t o  a d o p t  a 

s p e c i f i c ,  k n o w n  li s t  or  d e l e g a t e d  t h e  t a s k  of 

p r e p a r i n g  a n e w  li s t  w i t h  a d e q u a t e  s t a n d a r d s , 

t h e  d i f f i c u l t y  w o u l d  b e  e l i m i n a t e d .

M e m o r a n d u m  D e c i s i o n  and O r d e r  Re: I n t e r v e n o r s '

(April 26, 1993) a t  82, n. 42 ( e m p h a s i s  a d d e d ) .

C o m p l a i n t

03-C32LH prmied on recve’ed oaoP'd C Q
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T h e  a t t a c h e d  p r o p o s e d  a m e n d m e n t s  t o  C S S B  6 7 (JUD) 

w o u l d  i m p l e m e n t  J u d g e  G r e e n e ' s  s u g g e s t i o n  f o r  c u r i n g  ch. 66 by 

d e l e g a t i n g  to t h e  c o m m i s s i o n e r  of n a t u r a l  r e s o u r c e s  t h e  t a s k  of 
p r e p a r i n g  a n e w  H y p o t h e c a t e d  L a n d s  List, t o  c o n s i s t  of (1) 

o r i g i n a l  m e n t a l  h e a l t h  l a n d  t h a t  w i l l  be r e t u r n e d  t o  t h e  t r u s t  

u n d e r  sec. 54, ch. 66, a n d  (2) u p  to  1.5 m i l l i o n  a c r e s  o f  o t h e r  

s t a t e  land, s e l e c t e d  u n d e r  t h e  c r i t e r i a  s e t  o u t  in secs. 55(d) 

a n d  ( e ) , ch. 66, for i d e n t i f y i n g  i a n d  t o  b e  e x c h a n g e d  t o  t h e  

t r u s t  in r e t u r n  for o r i g i n a l  m e n t a l  h e a l t h  l a n d  n o t  r e t u r n e d  t o  

t h e  tr u s t .  (This w i l l  r e d u c e  t h e  a m o u n t  of s t a t e  la n d  

h y p o t h e c a t e d  t o  t h e  t r u s t  f r o m  t h e  6.7 m i l l i o n  a c r e s  on t h e  

o r i g i n a l  H y p o t h e c a t e d  L a n d  L i s t  to n o  m o r e  t h a n  1.5 m i l l i o n  

a c r e s  and, b e c a u s e  t h e  s a m e  s t a n d a r d s  w i l l  b e  u s e d  f o r  

h y p o t h e c a t i o n  as for e x c h a n g e s ,  m a k e  it l i k e l y  t h a t  t h e  s a m e  

l a n d  t h a t  is h y p o t h e c a t e d  w i l l  u l t i m a t e l y  be  e x c h a n g e d  t o  t h e  

t r u s t . )

T h e  p r o p o s e d  a m e n d m e n t s  a l s o  m a x e  a t e c h n i c a l  

a m e n d m e n t  t o  ch. 66 by e x e m p t :n g  t h e  p r o c e s s  for r e c o n s t i t u t i n g  

the t r u s t  f r o m  t h e  p l a n n i n g  a n d  c l a s s i f i c a t i o n  r e q u i r e m e n t s  of 
A S  3 8 .04 a n d  A S  38,05, a n d  s u b s t i t u t i n g  p r o c e d u r e s  b y  w h i c h  t h e  

p u b l i c  m a y  p a r t i c i p a t e  in t h e  r e c o n s t i t u t i o n  o f  t h e  m e n t a l  

h e a l t h  tr u s t .  J u d g e  G r e e n e  f o u n d  t h a t  t h e  p l a n n i n g  a n d  

c l a s s i f i c a t i o n  r e q u i r e m e n t s  of A S  3 8.04 a n d  A S  3 8 . 0 5  w o u l d  

a p p l y  to t h e  r e c o n s t i t u t i o n  p r o c e s s  u n d e r  ch. 66 a s  c u r r e n t l y  

w r i t t e n .  T h e  p r o p o s e d  a m e n d m e n t s  t o  C S S B  6 7 (FIN) w i l l  r e s u l t  

in s u b s t a n t i a l  s a v i n g s  of b o t h  t i m e  a n d  m o n e y  in c o m p l e t i n g  t h e  

r e c o n s t i t u t i o n  p r o c e s s  a n d  b r i n g i n g  t h i s  i s s u e  t o  f i n a l  

c l o s u r e .

In e f f e c t ,  J u d g e  G r e e n e  h a s  d e t e r m i n e d  t h a t  ch. 66, 

S L A  19 9 1  is a co n s t i t u t i o n a l ! * '  p e r m i s s i b l e  m e a n s  t o  s e t t l e  t h i s  

d i v i s i v e  a n d  c o s t l y  l a w s u i t  at h a s  a d v e r s e l y  i m p a c t e d  m a n y  

p e o p l e  in t h e  state. P a s s a g e  of t h e  a m e n d e d  v e r s i o n  o f  C S S B  

6 7 (FIN) t h a t  w e  a, e p r o p o s i n g  w i l l  (1) s i g n i f i c a n t l y  a d v a n c e  

t h e  final s e t t l e m e n t  of t h e  case, a n d  (2) f r e e  m o s t  o f  t h e  la n d  

on  t h e  o r i g i n a l  H y p o t h e c a t e d  L a n d s  L i s t  f o r  d e v e l o p m e n t .

If t h i s  l e g i s l a t i o n  is n o t  e n a c t e d  b e f o r e  t h e  

l e g i s l a t u r e  a d j o u r n s ,  t h e  c h a n c e s  a r e  s t r o n g  t h a t  t h e  

s e t t l e m e n t  a g r e e m e n t  r e a c h e d  w i t h  t h e  W e i s s  p l a i n t i f f s  u n d e r  

ch. 66 w i l l  be t e r m i n a t e d  a n d  t h e  h e a d w a y  w e  h a v e  m a d e  o v e r  t h e  

p a s t  t w o  y e a r s  in s e t t l i n g  t h e  m e n t a l  h e a l t h  l a n d s  m e s s  w i l l  

b e c o m e  a d e a d  letter.
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W e  u r g e  y o u r  f a v o r a b l e  c o n s i d e r a t i o n  of t h e  p r o p o s e d  
a m e n d m e n t s .

V e r y  t r u l y  yours,

C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l

C E C : c l

cc w/ e n c . : Sen. R o b i n  T a y l o r
Sen. S t e v e  F r a n k  
Sen. D r u e  P e a r c e

P a t  Ryan, C h i e f  of S t a f f
K r i s  L e t h i n ,  L e g i s l a t i v e  L i a i s o n
O f f i c e  of t h e  G o v e r n o r

Hon. G l e n n  A. Olds, C o m m i s s i o n e r  
Dept, of N a t u r a l  R e s o u r c e s

D a v i d  T. W a l k e r  
J a m e s  B. G o t t s t e i n  
J e f f r e y  L. J e s s e e  
P h i l i p  R. V o l l a n d  
R i c h a r d  M. J o h a n n s e n  
P e t e r  J. M a a s s e n  
G. T h o m a s  K o e s t e r

B r i a n  D. B j o r k q u i s t ,  A s s i s t a n t  A t t o r n e y  G e n e r a l  
W e n d y  S. Feuer, A s s i s t a n t  A t t o r n e y  G e n e r a l



Proposed Amendments to CSHB 201(RES) and CSSB 67(JUD)

Page 1, line 2:

F o l l o w i n g  " m e n t a l  h e a l t h  trust":

D e l e t e  all m a t e r i a l

Insert and providing for an effective date.""

Page 1, lines 3-7:

Delete all material

Page 1, line 9 - page 11, line 9:

Delete all material 

Insert the following:

"* S e c t i o n  1. Section 55(g), ch. 66, SLA 19 is amended to 

read:

(g) Except for AS 38.05.945(b) and (c), the [THE1 provisions 

of AS 38.04, AS 38.05, and AS 38.50 do not apply to exchanges under 

this section.

* Sec. 2. Section 55, ch. 66, SLA 1991 is amended by adding new 

subsections to read:

(i) The commissioner of natural resources shall give public 

notice as provided under AS 38.05.945(b) and (c) of proposed 

exchanges negotiated under (f) of this section, or exchanges 

proposed by either the plaintiffs in Weiss v. State of Alaska (4FA- 

82-2208 Civil) or the commissioner of natural resources under (h) 

of this section. In the notice, the commissioner shall provide for



a written comment period of at least 30 days. The commissioner 

shall hold a public hearing in the area of the land proposed to be 

conveyed to the trust under the proposed exchange.

(j) Following public notice of a proposed exchange under this 

section and the public hearing, the commissioner shall make, and 

give notice of, a written finding as to whether the proposed 

exchange meets the criteria of (b) - (e) of this section.

(k) In order to obtain judicial review of the commissioner's 

finding under (j) of this section and of the exchange, a person 

must

(1) have submitted written or oral comment in response 

to a notice published under (i) of this section;

(2) demonstrate that the person has an interest that 

will be adversely affected by the exchange if the exchange becomes 

final; and

(3) within 30 days after the commissioner gives notice 

of the commissioner's finding, file a notice of appeal with the 

court with jurisdiction under sec. 57 of this Act.

* Sec. 3. Section 56(a), ch. 66, SLA 1991, is repealed and 

reenacted to read:

(a) To secure the reconstitution of the trust as provided m

secs. 54 and 55 of this Act, the following land is hypothecated to

the trust established by the Alaska Mental Health Enabling Act of 

1956, P.w. 84-830, 70 Stat. 709:

(1) original mental health land that will be returned to

the trust under sec. 54 of this Act; and

2



(2) up to 1,500, 000 acres of other state land as 

negotiated by the conmissioner of natural resources and the 

plaintiffs in Weiss v. State of Alaska, 4FA-82-22C8 Civil, using 

the criteria set out in secs. 55(d) and (e) of this Act, for the 

exchange of land to the trust in return for original mental health 

land not returned to the trust; the total amount of land 

hypothecated to the trust under this paragraph, in conjunction with 

land returned to the trust under (1) of this subsection, shall be

sufficient to reconstitute the trust.

* Sec. 4. Section 58, ch. 66, SLA 1991, is amended to read:

Sec. 58. (a) Sections 56(a) and (b) of this Act taka effect

on the effective date of an Act passed bv the Eighteenth 

Legislature amending provisions of ch. 66, SLA 1991 that relate to 

reconstitution of the corpus of the mental health trust.

(b) Sections 1 - 55, 56(c) and (d) , and 57 of this [THIS] Act 

take [TAKES] effect upon entry of a final order dismissing Weiss v. 

State of Alaska, 4FA-82-2208 Civil, and the expiration of any time 

for appeal. The superior court shall advise the lieutenant 

governor and the revisor of statutes when the final settlement and 

order of Weiss v. State of Alaska has been approved.

* Sac. 5. If ch. 66, SLA 1991, is finally disapproved as a

settlement of Weiss State, 4FA-82-2208 Civil, this Act is

repealed.

* Sec. 6. This Act takes effect immediately under 

AS 01.10.070 (c) .
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WALTER J. HICKEL, GOVERNOR

OFFICE OF THE A TTORNEY GENERAL 
M a r c h  12, 1993

D E P A R TM E N T O F L A W

Hon. B i l l  W i l l i a m s ,  C h a i r m a n  
H o u s e  R e s o u r c e s  C o m m i t t e e  
E i g h t e e n t h  A l a s k a  S t a t e  L e g i s l a t u r e  
S t a t e  C a p i t o l ,  R o o m  128 
Juneau, A l a s k a  9 9 8 0 1 - 1 1 3 2

Re: H o u s e  R e s o u r c e s  C o m m i t t e e
H e a r i n g  on H B  201

D e a r  C h a i r m a n  W i l l i a m s :

W h i l e  I w a s  u n a b l e  to  a t t e n d  a l l  o f  t h e  H o u s e  R e s o u r c e s  
C o m m i t t e e  m e e t i n g  on H B  2 01 t h i s  m o r n i n g ,  I h a v e  b e e n  t o l d  t h e  
s u b s t a n c e  c f  t h e  t e s t i m o n y  of s o m e  of t h e  o t h e r  w i t n e s s e s .  B e c a u s e  
I h a v e  a m a r k e d  d i s a g r e e m e n t  w i t h  s o m e  o f  t h e i r  r e p r e s e n t a t i o n s ,  
i n c l u d i n g  t h e  c h a r a c t e r i z a t i o n  of  m y  p o s i t i o n  o n  s e v e r a l  m a t t e r s ,  
I a m  c o m p e l l e d  to  r e s p o n d .

F i r s t ,  t h e r e  is n o  q u e s t i o n  b u t  t h a t  t h e  1978 l e g i s l a t i o n  
r e m o v i n g  m e n t a l  h e a l t h  l a n d s  f r o m  t r u s t  s t a t u s ,  c o u p l e d  w i t h  t h e  
l e g i s l a t u r e ' s  f a i l u r e  t o  a p p r o p r i a t e  a n y  f u n d s  t o  c o m p e n s a t e  t h e  
t r u s t  f o r  t h e s e  lands, c o n s t i t u t e d  a b r e a c h  of t r u s t .  T h e  A l a s k a  
S u p r e m e  C o u r t  d e c i d e d  t h a t  t o  b e  t h e  case, a n d  I a g r e e  w i t h  t h e  
d e c i s i o n .  T h e  p l a i n t i f f s '  o t h e r  c l a i m s  o f  b r e a c h ,  as o u t l i n e d  b y  
R e p r e s e n t a t i v e  H u d s o n ,  h a v e  n o t  b e e n  r e s o l v e d  b y  t h e  h i g h  c o u r t  
and, in l i g h t  o f  t h e  s t a t e ' s  s u b s t a n t i a l  f i n a n c i a l  c o m m i t m e n t  t o  
m e n t a l  h e a i t h  p r o g r a m s  o v e r  t h e  ye a r s ,  I a m  c o n v i n c e d  t h a t  t h o s e  
c l a i m s  f o r  p a s t  d a m a g e s  h a v e  l i t t l e  m e r i t .

W h a t  h a s  e l u d e d  e v e r y o n e  to  d a t e  is a f i n a l  r e s o l u t i o n  to  
t h e  e n t i r e  c o n t r o v e r s y .  A s  I s t a t e d  t h i s  m o r n i n g ,  m y  v i e w  is t h a t  
r e s o l u t i o n  m u s t  b e a r  a r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  r e m e d y  
s p e c i f i e d  b y  t h e  A l a s k a  S u p r e m e  C o u r t :  (1) r e t u r n  t o  t r u s t  s t a t u s
of t h e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  s t i l l  in s t a t e  o w n e r s h i p ;  a n d
(2) c o m p e n s a t i o n  t o  t h e  t r u s t  f o r  t h e  f a i r  m a r k e t  v a l u e  o f  f o r m e r  
m e n t a l  h e a l t h  l a n d s  t h a t  lave b e e n  s o l d  s u b j e c t  t o  a s e t - o f f  f o r  
s t a t e  m e n t a l  h e a l t h  e x p e n d i t u r e s .

O n e  of p l a i n t i f f s '  a t t o r n e y s  r e m a r k e d  t h a t  t h e y  s h o u l d  
n o t  be c o n s i d e r e d  " g r e e d y "  b e c a u s e  t h e  s i x  p e r c e n t  of t h e  s t a t e ' s  
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  t h a t  t h e y  a r e  d e m a n d i n g  —  a n  
a m o u n t  a l m o s t  e v e r y o n e  a g r e e s  b e a r s  n o  r e l a t i o n  t o  t h e  e a r n i n g  
c a p a c i t y  o f  t h e  o r i g i n a l  l a n d  g r a n t  —  w a s  t a k e n  f r o m  c h a p t e r  210, 
S L A  1990. W h i l e  c h a p t e r  2 1 0  d i d  a l l o c a t e  s i x  p e r c e n t  of 
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  t o  t h e  m e n t a l  h e a l t h  t r u s t  
i n c o m e  a c c o u n t ,  it d i d  n o t  d o  a n u m b e r  of t h e  t h i n g s  w h i c h  t h e
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PHONE: (907) 465-3600
FAX: (907) 463-5295
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p l a i n t i f f s  n o w  a r e  d e m a n d i n g :  (1) t h e  c r e a t i o n  of a new,
i n d e p e n d e n t  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y ;  (2) t h e  r e t u r n  of 
5 0 0 , 0 0 0  a c r e s  of o r i g i n a l  m e n t a l  h e a l t h  l a n d s  t o  t r u s t  s t a t u s  
(this, o f  c o u r s e ,  in a d d i t i o n  t o  t h e  s i x  p e r c e n t  o f  t h e  
u n r e s t r i c t e d  g e n e r a l  f u n d ) ; (3) e s t a b l i s h m e n t  of a s e p a r a t e  p r o c e s s  
f o r  m e n t a l  h e a l t h  a p p r o p r i a t i o n s  u n d e r  w h i c h  t h e  l e g i s l a t u r e ' s  
d i s c r e t i o n  w o u l d  be  s u b s t a n t i a l l y  d i m i n i s h e d  a n d  t h e  p l a i n t i f f s  
w o u l d  be g i v e n  s i g n i f i c a n t  " i n f l u e n c e "  (and w h i c h  w o u l d  no d o u b t  
r e s u l t  in n e w  l i t i g a t i o n  o v e r  m e n t a l  h e a l t h  a p p r o p r i a t i o n s  if t h e  
p l a i n t i f f s '  r e c o m m e n d a t i o n s  a r e  n o t  f o l l o w e d  in t o t o ) ; and (4) t h e  
s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m  w o u l d  be m o d i f i e d  s u b s t a n t i a l l y  in 
t h e  m a n n e r  d e s i r e d  b y  t h e  p l a i n t i f f s .  T h o s e  a r e  a l l  nev; d e m a n d s  by 
t h e  p l a i n t i f f s  wh i c h ,  if a g r e e d  to  b y  t h e  State, w o u l d  be u n f a i r  to 
a l l  o t h e r  A l a s k a n s .

T h e  State, it w a s  s u g g e s t e d  t h i s  m o r n i n g ,  h a s  a h i s t o r y  
of " b a c k i n g  o u t  of" d e a l s  o n c e  it d e c i d e s  t h a t  t h e y  w e r e  n o t  in t h e  
S t a t e ' s  b e s t  i n t e r e s t s .  T w o  e x a m p l e s  w e r e  cited: C h a p t e r  48, S L A
1987, a n d  t h e  r e c e n t  n o m i n a t i o n  b y  t h e  p l a i n t i f f s  o f  p r o d u c i n g  o i l  
a n d  g a s  l e a s e s  as p r o p o s e d  s u b s t i t u t e  l a n d s  u n d e r  t h e  c h a p t e r  66 
S e t t l e m e n t  A g r e e m e n t .  C h a p t e r  48, h o w e v e r ,  m a n d a t e d  an a p p r o a c h  
b a s e d  o n  " f a i r  m a r k e t  v a l u e . "  A g r e e m e n t  c o u l d  n o t  be r e a c h e d  on 
t h e  a p p r o p r i a t e  p r o c e d u r e s  f o r  d e t e r m i n i n g  f a i r  m a r k e t  value, a n d  
t h e  C o m m i s s i o n e r  of N a t u r a l  R e s o u r c e s  p r o p e r l y  d e c l a r e d  i m p a s s e .  
If t h a t  a c t i o n  h a d  v i o l a t e d  c h a p t e r  48, p l a i n t i f f s  c o u l d  e a s i l y  
h a v e  o b t a i n e d  a c o u r t  o r d e r  t o  c o m p e l  t h e  C o m m i s s i o n e r  t o  go  
f o r w a r d  w i t h  t h e  a l l e g e d  a g r e e m e n t .  T h e  f a c t  t h a t  t h e y  d i d  n o t  t r y  
t o  o b t a i n  s u c h  an o r d e r  d e m o n s t r a t e s  that, in d e c l a r i n g  imp a s s e ,  
t h e  S t a t e  d i d  n o t  " b a c k  o u t  of" a n y  a g r e e m e n t  e m b o d i e d  in c h a p t e r  
48.

W i t h  r e s p e c t  t o  t h e  r e c e n t  C o o k  I n l e t  n o m i n a t i o n s  u n d e r  
C h a p t e r  66, Mr. J e s s e e  p r e s e n t e d  a l i s t  of o r i g i n a l  m e n t a l  h e a l t h  
l a n d s  t h a t  p l a i n t i f f s '  c o n s u l t a n t s  h a d  i d e n t i f i e d  as h a v i n g  
" s i g n i f i c a n t  o i l  a n d  g a s  p o t e n t i a l . "  C h a p t e r  66 a n d  t h e  S e t t l e m e n t  
A g r e e m e n t ,  h o w e v e r ,  e x p r e s s l y  p r o v i d e d  t h a t  t h e  t r u s t  w o u l d  be 
r e c o n s t i t u t e d  w i t h  " l a n d  of  c o m p a r a b l e  c h a r a c t e r "  t o  t h e  o r i g i n a l  
m e n t a l  h e a l t h  l a n d s  n o t  r e t u r n e d  t o  t r u s t  s t a t u s .  L a n d  w i t h  m e r e l y  
o i l  a n d  g a s  p o t e n t i a l ,  of  c o u r s e ,  is n o t  c o m p a r a b l e  to p r o d u c i n g
o i l  a n d  g a s  p r o p e r t i e s  in C o o k  Inlet.

A s  r e p o r t e d  tr me, s e v e r a l  l e s s e r  p o i n t s  w e r e  m a d e  in
o t h e r s '  t e s t i m o n y  w i t h  w h i c h  I d i s a g r e e ,  b u t  I w i l l  a w a i t  a n o t h e r
o p p o r t u n i t y  t o  a d d r e s s  t h e m .  A t  t h i s  j u n c t u r e ,  s u f f i c e  it t o  s a y  
t h a t  I f i n d  i t  u n f o r t u n a t e  t h a t  t h e  l e g i s l a t i v e  p r o c e s s  h a s  n o w  
b e e n  c l o u d e d  w i t h  i n a c c u r a c i e s ,  d i s t o r t i o n s ,  a n d  
m i s r e p r e s e n t a t i o n s ,  a n d  t h a t  s o m e  a p p a r e n t l y  n o w  b e l i e v e  it 
a d v a n t a g e o u s  t o  a t t a c k  m e  p e r s o n a l l y  a n d  t o  p o i n t  t h e  f i n g e r  o f  
b l a m e  at m e  f o r  t h e  p r e s e n t  s t a t e  of a f f a i r s .  T h i s  p r o b l e m  is t o o  
c o m p l e x  a n d  t h e  s t a k e s  a r e  t o o  gr e a t ,  h o w e v e r ,  t o  g e t  l o s t  
t r a v e l l i n g  d o w n  s u c h  u n p r o d u c t i v e  paths.
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L e t  m e  s i m p l y  s a y  t h a t  I a m  l u l l y  f a m i l i a r  w i t h  t h e
i s s u e s  s u r r o u n d i n g  t h i s  c o n t r o v e r s y  a n d  I h a v e  l i s t e n e d  i n t e n t l y  to 
a b r o a d  r a n g e  of v i e w s  e x p r e s s e d  b y  A l a s k a n s ,  i n c l u d i n g  t h o s e  of 
p l a i n t i f f s '  c o u n s e l .  M y  g o a l  r e m a i n s  w h a t  it h a s  a l w a y s  been, a n d  
t h a t  is to  g e t  us all b a c k  on  t r a c k  a n d  t o g e t h e r  t o  m o v e  t o w a r d  a 
r e s o l u t i o n  t h a t  is j u s t  a n d  f a i r  t o  a l l  A l a s k a n s ,  b o t h  t h o s e  t h a t  
a r e  p l a i n t i f f s  in t h e  W e i s s  l i t i g a t i o n  a n d  t h o s e  t h a t  a r e  not. I 
a n d  t h e  D e p a r t m e n t  of L a w  l o o k  f o r w a r d  to w o r k i n g  w i t h  t h e  
l e g i s l a t u r e  a n d  all o f  t h e  p a r t i e s  t o  a c h i e v e  t h a t  end.

V e r y  t r u l y  y o u r s ,

C h a r l e s  E. C o l e  
A t t o r n e y  G e n e r a l

cc: H o u s e  R e s o u r c e s  C o m m i t t e e
D a v i d  T. W a l k e r  
J a m e s  B. G o t t s t e i n  
J e f f r e y  L. J e s s e e  
P h i l i p  R. V o l l a n d  
R i c h a r d  M. J o h a n n s e n  
P e t e r  J. M a a s s e n

G. T h o m a s  K o e s t e r  
B r i a n  D. B j o r k q u i s t  
W e n d y  S. F e u e r

Sen. R o b i n  T a y l o r  
E r i c  P. J o r g e n s e n  
T h o m a s  S. W a l d o
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Re: Comments on P r o p o s e d  A m e n d m e n t s  to HB 201

Dear C n a i r m a n  Williams:

P u r s u a n t  to your request, the state (Departments of Law
and N a t u r a l  Resources) offer the f o l l o w i n g  co m m e n t s  r e g a r d i n g
a m e n d m e n t s  to HB 201 that have been p r o p o s e d  by the c o a l i t i o n  th a t  
con s i s t s  of d i s s e n t i n g  p l a i n t i f f s  in Weiss, c e r tain coal companies, 
and the e n v i r o n m e n t a l  intervenors (Alaska Ce n t e r  for the
E n v i r o n m e n t  et al.). Our comments are s t r i c t l y  limited to the 
p r o p o s e d  a m e n d m e n t s  as requested. The state c o n t i n u e s  to have 
gr ave r e s e r v a t i o n s  c o n c e r n i n g  the a p p r o a c h  to set t l e m e n t  c o n t a i n e d  
in HB 201.

As a p r e l i m i n a r y  matter, we w e r e  u n c e r t a i n  about what the 
c o a l i t i o n  i n tended to implement with c e r t a i n  p r o p o s e d  amendments.
We d i s c u s s e d  s e v eral of these issues with t h e  c o a l i t i o n ' s  d r a f t i n g  
counsel, R i c h a r d  Johannsen, and base several co m m e n t s  on our
u n d e r s t a n d i n g  d e r i v e d  from those conversations. If we h a v e  
m i s i n t e r p r e t e d  the c o a l i t i o n ' s  intent, we m a y  need to m o d i f y  
c e r t a i n  comments.

1. W h o  has m a n a g e m e n t  authority?

We b e l ieve the pr o p o s e d  a m e n d m e n t s  are ambig u o u s  as to 
w h e t h e r  the T r u s t  A u t h o r i t y  or the D e p a r t m e n t  of Natural R e s o u r c e s  
("DNR") w o u l d  (1) m a k e  each land d i s p o s a l  decision, and (2) 
es t a b l i s h  the s p e c i f i c  "fiduciary" s t a n d a r d s  and p r o c e d u r e s  by 
w h i c h  t r u s t  land w o u l d  be m a n a g e d  u n d e r  AS 3 7 . 1 4 . 0 0 9 1 (the 
c o a l i t i o n  r e f e r s  to this as "Section 9" land —  it is t r u s t  land 
that is n o w  g e n e r a l l y  "vacant and undeveloped") . We u n d e r s t a n d  
that the c o a l i t i o n ' s  intent is that (1) the T r ust A u t h o r i t y  w o u l d  
make ea c h  land dis p o s a l  decision, but c o uld d e l e g a t e  that duty to 
DNR, and (2) th a t  the T r u s t  A u t h o r i t y  w o u l d  e s t a b l i s h  by reg u l a t i o n  
the s p e c i f i c  " fiduciary" standards and p r o c e d u r e s  by w h ich trust 
land w o u l d  be managed. The following c o m m e n t s  are based upon t h e s e  
u n d e r s t a n d i n g s .

WALTER J. HICKEL. GOVERNOR

1 In contrast, we believe that m a n a g e m e n t  g u i d e l i n e s  are m o r e  
c l e a r l y  e s t a b l i s h e d  for lands to be m a n a g e d  under AS 38.05.802.

03-C5UH



Hon. Bill Williams, Chairman March 23, 1993
Re: Comments on Proposed Amendments to HB 201 Page 2

a. If the T rust A u t h o r i t y  w i l l  e i t h e r  m a k e  or d e l e g a t e  
to DNR the d u t y  to make land d i s p o s a l  decisions, the f o l l o w i n g  
m o d i f i c a t i o n s  should be made:

i) The p r o p o s e d  a m e n d m e n t  in E.6 to pa g e  1, line 11 
s h o u l d  be deleted. The T r u s t  A u t h o r i t y  w i l l  "man a g e  the a s s e t s  of 
t he t r u s t  in a fiduciary manner" w h e t h e r  it d o e s  so d i r e c t l y  
t h r o u g h  its own land office or i n d i r e c t l y  t h r o u g h  a c o n t r a c t  wi t h  
D N R  u n d e r  AS 37.14.009(a)(4).

ii) Furthermore, d e l e t i n g  t h a t  p r o p o s e d  a m e n d m e n t  
in E.6 w o u l d  e l i m i n a t e  ambig u i t y  as to w h e t h e r  t r u s t  lands DNR 
w o u l d  m a n a g e  u n der AS 37.14.009(a)(4) m a y  be sold, leased, 
e x c h a n g e d  or o t h e r w i s e  disposed. T h e  a m b i g u i t y  a r i s e s  b e c a u s e  the 
o n l y  e x p ress a u t h o r i z a t i o n  for leases or d i s p o s a l s  of t r u s t  lands 
is found in w h a t  w o u l d  become AS 37.14.009(a) (2) .2 If t h a t  s e c t i o n  
w e r e  to be a m e n d e d  as suggested in E.6, it w o u l d  a u t h o r i z e  the 
T r u s t  A u t h o r i t y  to dispose only the t r u s t  land it m a n a g e s  and there 
a r g u a b l y  w o u l d  be no a u t h ority for d i s p o s a l s  w h e n  the T r u s t  
A u t h o r i t y  c o n t r a c t s  for DNR to m a n a g e  t r u s t  lands.

b. If the T r u s t  A u t h o r i t y  will e s t a b l i s h  the s t a n d a r d s  
and p r o c e d u r e s  by which trust lands will be m a n a g e d  in a f i d u c i a r y  
manner, r e g a r d l e s s  of w h e t h e r  the T r u s t  A u t h o r i t y  or DNR a c t u a l l y  
m a n a g e s  t h o s e  lands, the following m o d i f i c a t i o n s  c o u l d  be made:

i) In each place w h e r e  HB 201 p r o v i d e s  t h a t  DNR 
w o u l d  m a n a g e  t h e  land assets of the trust, c l a r i f y  th a t  such 
m .nagement w o u l d  be pur s u a n t  to s t a n d a r d s  and p r o c e d u r e s  a d o p t e d  by 
t he T r u s t  A u t h o r i t y  (or jointly a d o p t e d  by  the T r u s t  A u t h o r i t y  and 
DNR) . The T r u s t  A u t h o r i t y  would a d opt the s t a n d a r d s  and p r o c e d u r e s  
as regulations. See AS 47.30.031(b) (2), to be  e n a c t e d  by § 26, ch. 
66, SLA 1991. These r e g u l a t i o n s  w o u l d  then, presumably, be 
i n c o r porated as part of the c o ntract w i t h  DNR to m a n a g e  land assets 
of the t r u s t  u n der wh a t  w o uld b e c o m e  AS 3 7 . 1 4 . 0 0 9 ( a ) ( 4 ) .  Our
r e v i e w  r e v e a l e d  only one place for such c l a r i f i c a t i o n  t h a t  the
T r u s t  A u t h o r i t y  (alone or jointly w i t h  DNR) w o u l d  e s t a b l i s h  
fiduc i a r y  s t a n d a r d s  and pro c e d u r e s  by r e g u l a t i o n  —  M o d i f y  p r o p o s e d  
a m e n d m e n t  E.6, the insert r e g a rding p a g e  2, line 5 of HB 201, to 
r e a d  (suggested m o d i f i c a t i o n  u n d e r l i n e d ) :

"the Dep a r t m e n t  of N a t ural R e s o u r c e s  shall m a n a g e
t h e  land assets of the t r u s t  in a f i d u c i a r y  m a n n e r

2 T h i s  is b e c a u s e  any d isposal u n d e r  ( a ) (2) m u s t  be " c o n s i s t e n t  
w i t h  (1) of [subsection (a)]" and s u b s e c t i o n  (a)(1) w o u l d  e x c l u d e  
lands D N R  w o u l d  ma n a g e  under ( a ) (4) if p r o p o s e d  a m e n d m e n t  E.6 were 
adopted.
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p u r s u a n t  to standards and pro c e d u r e s  a d o p t e d  by the 
a u t h o r i t y  u nder AS 47.30.031(b) to fulfill the 
p u r p o s e s  of the trust"

c. The following m o d i f i c a t i o n s  are s u g g e s t e d  to s e c tion
3 of E.5.

i) M o d i f y  p r o p o s e d  a m e n d m e n t  E.5, the insert at pa g e  1 
w h i c h  w o u l d  add a new Section 3 to HB 201, r e g a r d i n g  w h a t  w o u l d  
b ecome AS 37.14.009(b)(1): after "set out in AS 37.14.007" insert
"or AS 3 7 .14.009." The reason for this rev i s i o n  is t h a t  s u b s e c t i o n
( b ) (1) imposes AS 38.05.285 mul t i p l e  use standards on m a n a g e m e n t  of 
t r u s t  land assets, except if a con f l i c t  w i t h  t rust m a n a g e m e n t  
arises. The T r u s t  A u t h o r i t y ' s  "power, duty, or r e s p o n s i b i l i t y "  
w i t h  r e s p e c t  to m a n a g i n g  t r ust land is set forth in AS 37.14.009 in 
a dd i t i o n  to AS 37.14.007. At a minimum, both of t h ose s ections 
s hould be listed if the "trust manag e m e n t "  e x c e p t i o n  to m u l t i p l e  
u se m a n a g e m e n t  under AS 38.05.285 is limited to s t a t u t o r y  powers, 
duties, and r e s p o n s i b i l i t i e s  of the trustee.

ii) The requi r e m e n t  th a t  trust land be m a n a g e d  in 
a c c o r d a n c e  w i t h  m u l t i p l e  use r e q u i r e m e n t s  unless a c o n f l i c t  wi t h  a 
power, duty, or resp o n s i b i l i t y  of the t r u stee ari s e s  c r e ates a 
s i t u a t i o n  ripe for litigation. T h e  state a n t i c i p a t e s  c o n s t a n t  
c h a l l e n g e s  to  w h e t h e r  the proper m a n a g e m e n t  is u nder section 285 or 
s o m e t h i n g  else. The p o s s i b l y  that section 285 may not need to be 
c o m p l i e d  w i t h  creates u n c e r t a i n t y  as to h o w  the land will be 
managed. T h i s  absence of p r e d i c t a b i l i t y  will lessen p r i v a t e  sector 
interest in d e v e l o p i n g  trust land. We suggest th a t  the p r o p o s e d  
s u b s e c t i o n  (b)(1) to AS 37.14.009 be deleted in its entirety.

iii) We suggest a minor w o r d i n g  ch a n g e  to s u b s e c t i o n
(b)(2)(A) of p roposed AS 37.14.009:

(A) of a p r e l i m i n a r y  de c i s i o n  to d i s p o s e  of t r ust 
land and consider any w r i t t e n  com m e n t s  s u b m i t t e d  
wit h i n  30 days of such [THE GI V I N G  OF  THE] p u b l i c  
notice before m a k i n g  a final decision; and

2. M a n a g e m e n t  of trust lands within legislative d e s i g n a t e d  a r e a s .

T h e  pr o p o s e d  amendment E.l to p a g e  2, line 31 is i n tended 
by the c o a l i t i o n  to eliminate the state's c o n c e r n  that t r u s t  
inter e s t s  in original trust lands wi t h i n  legis l a t i v e  d e s i g n a t e d  
a reas w i l l  impair the state's a b i lity to d e v e l o p  t h o s e  lands. In 
w h a t  m a y  be an "excess of caution," w e  suggest that the p r o p o s e d  
a m e n d m e n t  be m o d i f i e d  as follows to c l a r i f y  that the " activities on 
this land th a t  are a u t horized by law" is ma d e  w i t h o u t  reg a r d  to 
r e s t r i c t i o n s  that m i g h t  arise out of the Al a s k a  Mental H e a l t h
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E n a b l i n g  Act:

"(1) n o t w i t h s t a n d i n g  the p l e d g e  of sec u r i t y  or that 
t h e  land was g r a n t e d  to the state u n d e r  the Alaska 
M e n t a l  H e a l t h  E n a b l i n g  Act of 1956. P.L. 84-830. 70 
Stat. 7 0 9 . the state may c o n t i n u e  to c o n d u c t  all 
a c t i v i t i e s  on t h i s  land t h a t  are a u t h o r i z e d  by law; 
and"

3. C a t e g o r i e s  of Land R e c o n s t i t u t e d  into the Mental Health Trust 
Corpus.

a. P r o p o s e d  E.5 at pa g e  2 w o u l d  amend p r o p o s e d  AS 
3 8 . 0 5 . 8 0 0  of H B  201 to d e f i n e  the p h r a s e  " c o n v e y e d  or enc u m b e r e d  by 
the s t a te." If an in t e r e s t  is listed in t h a t  a m e n d m e n t  that means 
land c o n v e y e d  by t h a t  i n terest will not be r e t u r n e d  to the trust. 
It is t h e  c o a l i t i o n ' s  intent that land n e c e s s a r y  to carry out the 
p u r p o s e s  of an i n t e r a g e n c y  land m a n a g e m e n t  a g r e e m e n t  or similar 
a u t h o r i z a t i o n 3 wi l l  not be r e t u r n e d  to the t r ust as it is
encumbered. B e c a u s e  this is the case, t h e  d e f i n i t i o n  of conveyed
or e n c u m b e r e d  should be r e v i s e d  and a new s u b s e c t i o n  (F) added:

(F) is s u b j e c t  to an i n t e r a g e n c y  land .management 
agreement, i n t e r a g e n c y  land m a n a g e m e n t  transfer,
m a n a g e m e n t  a g r e e m e n t  or m a n a g e m e n t  r i ght but does 
n o t  i n c l u d e  land u n n e c e s s a r y  to c arry out the 
p u r p o s e  of the i n t e r a g e n c y  land m a n a g e m e n t  
agreement, i n t e r a g e n c y  land m a n a g e m e n t  transfer,
m a n a g e m e n t  a g r e e m e n t  or m a n a g e m e n t  right.

If th i s  c h a n g e  is m a d e  t h e n  s u b s e c t i o n  3 of AS 3 8 . 0 5 . 8 0 0 (HB 201, 
p a g e  3 of l i nes 20-21) s h o u l d  be deleted.

b. In g e n e r a l  p r o p o s e d  AS 38.05.800 and E.5's a m e n dment to 
the d e f i n i t i o n  of lands "conv e y e d  or encumb e r e d "  omits a category 
of lands t h a t  sho u l d  not be r e c o n s t i t u t e d  - - "land leases issued 
w i t h  c o n v e r s i o n  ri g h t s  to sale." B e c a u s e  t h ese leases give the 
l essee t h e  r i g h t  t o  p u r c h a s e  the land, t h e  lands should be 
c o n s i d e r e d  " c o n v e y e d  or enc u m b e r e d . "  W e  offer the following 
c o n f o r m i n g  amendments:

(i) A d d  a n e w  s u b s e c t i o n  (F) to the def i n i t i o n  of 
" c o n v e y e d  or e n c u m b e r e d "  c o n t a i n e d  at pa g e  2 of E.5:

3 D N R  al s o  uses d o c u m e n t s  cal l e d  i n t e r a g e n c y  land man a g e m e n t  
transfer, m a n a g e m e n t  a g r e e m e n t  or m a n a g e m e n t  r ight to tra n s f e r  the 
c o n t r o l  of s t a t e  land to anot h e r  agency.
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"(F) is subject to a land lease issued with 
c o n v e r s i o n  rig h t s  to sale."

(ii) R e v i s e  p r o p o s e d  AS 38.05.800 s u b p a r a g r a p h  2(A) 
to read: "(A) leases, but not i n c l u d i n g  land leases w i t h  ri g h t s  of 
c on v e r s i o n  to s a l e ."

(iii) R e v i s e  AS 38.05.809(3) to read: "lease" m e ans 
an oil and gas lease, coal lease, m i n i n g  lease, land lease w i t h o u t  
c o n v e r s i o n  rights to s a l e , and any o t her s u r f a c e  or m i n e r a l  lease."

c. Finally we s u g gest the f o l l o w i n g  m i n o r  ch a n g e  to the 
de f i n i t i o n  of conveyed or e n c u m b e r e d  c o n t a i n e d  in E.5 to s u b s e c t i o n
(c) : "has been sel e c t e d  by a na t i v e  c o r p o r a t i o n  u n d e r  43 USC
1611."

4. M a n a g e m e n t  under AS 38.05.802.

a. The p r o p o s e d  a m e n d m e n t  F.5 w o u l d  add a new Sec. 
38.05.802 w h i c h  w o u l d  go v e r n  the a d m i n i s t r a t i o n  of lands ret u r n e d
to the t rust that ha v e  c e r t a i n  t h i r d  p a rty interests or
a p p r o priated uses. W e  no t e  the f o l l o w i n g  a m b i g u i t i e s  in this 
section. U n d e r  its a u t h o r i t y  to m a n a g e  the " section 802" lands, 
may DNR create new interests in t hese lands (i.e. issue a lease, 
approve the a s s ignment of a lease, change the r o y a l t y  rate, c o n v e r t  
a m i n i n g  c l a i m  to a m i n i n g  lease) w h i c h  new i n terest a r g u a b l y  w ould 
be a di s p o s a l  of trust land? N o t h i n g  in HB 201 e x p r e s s l y  g i ves DNR 
the a u t h o r i t y  to d i s p o s e  of interests in s e c t i o n  802 t r u s t  land. 
W h i l e  some m a y  co n s i d e r  the a s s i g n m e n t  of a lease, for example, a 
m e r e  m a n a g e m e n t  function, b e n e f i c i a r i e s  of the t r ust m a y  c o n s i d e r  
it a d i sposal of an interest in t r u s t  land. P e r h a p s  a d e f i n i t i o n
of m a n a g e  should be a dded to s e c tion 802:

(f) for pur p o s e s  of this sect i o n  "manage" 
includes the r i g h t  to d i s p o s e  of interests in 
land in the trust.

b. The m a n a g e m e n t  of lands u n d e r  AS 38.05.802 as if it were 
general g rant land could be d e e m e d  to be in breach of t r ust (i.e., 
the failure to manage the land u n d e r  t r ust p r i n c i p l e s  b r e a c h e s  the 
state's t r u s t  obligations. We u n d e r s t a n d  the intent of the 
p r o p o s e d  amendments is th a t  no breach of t r u s t  r e s u l t s  b e c a u s e  the 
p e r c e n t a g e  of u n r e s t r i c t e d  g e n eral fund r e v e n u e s  p a i d  the t r u s t  
w o u l d  c o m p e n s a t e  for the d i m i n i s h m e n t  in value, if any, from 
m a n a g e m e n t  u nder AS 38.05.802 rather than u n d e r  t rust principles. 
Section 4 of SB 67 should be a m e nded as follows to c l a rify this 
point.

(c) As c o m p e n s a t i o n  for the land or interests
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t h e r e i n  that c o n s t i t u t e d  the trust e s t a b l i s h e d  by 
the ena b l i n g  Act and that is not r e c o n s t i t u t e d  as 
pa r t  of the mental h e a l t h  trust corpus e s t a b l i s h e d  
u n d e r  AS 38.05.800, including any interests in land 
not c o nveyed due to m a n a g e m e n t  imposed u n der AS 
33.05.802. the state shall make an annual p a y m e n t  
of three perc e n t  of the u n r e s t r i c t e d  g e n e r a l  fund 
r e v e n u e  of the state d u r i n g  each fiscal year. The 
c o m m i s s i o n e r  of r e v enue shall a n n u a l l y  a llocate 
t h a t  amount from the general fund to the me n t a l  
h e l a t h  trust income a c c ount e s t a b l i s h e d  in (a) of 
this section.

5. Costs of m a n a g e m e n t  under AS 3 8 . 0 5 . 8 0 2 .

A n o t h e r  a m b i g u i t y  in the p r o p o s e d  section AS 38.05.802 
con c e r n s  the costs of man a g i n g  the trust land under s e c tion 802. 
The p r o p o s e d  a m e n d m e n t  E.5 to page 3, line 24 w o u l d  add S e c tion 8 
t h a t  w o u l d  ha v e  DNR continue to ma n a g e  trust lands on w h i c h  any 
t h i r d  p a r t y  interest exists, and that "the pr o c e e d s  of the 
m a n a g e m e n t  of the land m a n aged u n d e r  this s e c tion shall be 
d e p o s i t e d  into the me n t a l  health t r u s t  income a c c o u n t  under AS 
3 7 . 1 4 . 0 3 6 ( a ) ( 1 ) . "  See the last s e n t e n c e  of w h a t  w o u l d  become AS 
3 8 . 0 5 . 8 0 2 ( c ) . We interpret the intent of that p r o v i s i o n  to require 
th a t  DNR's c o sts a s s o c i a t e d  wi t h  m a n a g i n g  lands w o u l d  be Lorne by
D N R  —  a re s u l t  that is c o ntrary to fundamental t r ust law
p r i n c i p l e s  t h a t  the trust, not the trustee, bears the costs
a s s o c i a t e d  w i t h  m a n a g i n g  trust assets. To insure th a t  the
r e c o n s t i t u t e d  t rust w o u l d  be m a n aged p ursuant to f u ndamental trust 
principles, the last sentence of what w o uld become AS 38.05.802(c) 
s h o u l d  be m o d i f i e d  to read "However, the p r oceeds of the m a n a g e m e n t  
of the land m a n a g e d  under this section shall be d e p o s i t e d  into the 
me n t a l  h e a l t h  trust income a c c ount u n d e r  AS 37.14.036(a) (1) and the 
d e p a r t m e n t  shall be funded from the Mental Health Income A c c o u n t  
for the m a n a g e m e n t  of trust l a n d ."

6. T r a n s f e r  of Land To Trust.

S e c t i o n  13 of the pro p o s e d  amend m e n t  E.5 c o ncerns how 
land wi l l  a c t u a l l y  be transf e r r e d  to the trust. Th i s  sect i o n  is 
a m b i g u o u s  as to the ma n n e r  of transfer. If the tr a n s f e r  is to 
o ccur by p a t e n t  then a survey c o m p l y i n g  with AS 38.04.045 w o u l d  be 
r e q u i r e d  p r i o r  to issuance of the patent. That s e c t i o n  w o u l d  
r e q u i r e  th a t  land located within a m u n i c i p a l i t y  co m p l y  wi t h  all 
local planning, platting, and zoning r e q u i r e m e n t s . DNR has 
p r e v i o u s l y  e s t i m a t e d  that it will cost $30 to $35 m i l l i o n  and take 
a b o u t  20 y e a r s  to survey the land th a t  would be r e c o n s t i t u t e d  to 
the trust. It is neither in the state's nor trust's interest to 
c o n v e y  land to the t rust by patent or deed. T here is no p o int in
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u n d e r t a k i n g  the d e t a i l e d  s u r v e y i n g  and p l a t t i n g  e x e r c i s e s  r e q u i r e d  
by law to t r a n s f e r  the land to the t r u s t  w h e n  D N R  w i l l  be m a n a g i n g  
t he land in a n y  event. Further, b e c a u s e  m u c h  of the land that will 
be r e t u r n e d  t o  the crust is undeveloped, t h ere is no p o i n t  in 
h a v i n g  it s u r v e y e d  and platted p r i o r  to s o m e o n e  a c t u a l l y  s e e k i n g  to 
d e v e l o p  t h e  land. This way w h e n  a p e r s o n  seeks to d e v e l o p  the 
land, t h a t  p e r s o n  wi l l  have m o r e  f l e x i b i l i t y  in d e v e l o p i n g  and 
p l a t t i n g  a n d  that p e r s o n  can he l p  d e f r a y  the. cost of survey. If 
c o n v e n y a n c e  is required, it w o u l d  be e x p e c t e d  that local p l a t t i n g  
a u t h o r i t i e s  will impose r e s t r i c t i o n s  on d e v e l o p m e n t  th a t  w o u l d  not 
a r i s e  if t h e  land is simply redesignated. T h e  c o n v e y a n c e  to the 
t r u s t  s h o u l d  occur by m eans of "r e d e s i g n a t i n g "  the land. Not only 
wi l l  t r a n s f e r  by r e d e s i g n a t i o n  avoid the c u m b e r s o m e  and c o s t l y  
s u r v e y  p r o c e s s  it will also a v oid the need for r e s e a r c h i n g  and 
p r e p a r i n g  t h o u s a n d s  of title d o c u m e n t s  for ea c h  pa r c e l  of land to 
be returned. R e d e s i g n a t i o n  c o uld be a c c o m p l i s h e d  quickly and
r e s u l t  in prompt, active m a n a g e m e n t  of the land. We sugg e s t  
r e v i s i n g  s e c t i o n  13 as follows:

On or after the e f f e c t i v e  da t e  of this 
section, after g i v i n g  p u b l i c  notice in the 
m a n n e r  p r o v i d e d  u n d e r  AS 38.05.945(b) and (c) , 
t h e  c o m m i s s i o n e r  of natu r a l  r e s o u r c e s  -shall 
p r o m p t l y  r e d e s i g n a t e  as m e n t a l  health t rust 
land [CONVEY TO THE A L A S K A  M E N T A L  H E A L T H  T R U S T  
A U T H O R I T Y  E S T A B L I S H E D  BY SEC. 26, CH 66, SLA 
1991, T I T L E  TO] land, i n c l u d i n g  both the 
s u r f a c e  and m i n eral estate, t h a t  is i n c l udable 
w i t h i n  the corpus of the r e c o n s t i t u t e d  me n t a l  
h e a l t h  trust u n der AS 38.05.800(a), r e p e a l e d  
a n d  r e e n a c t e d  by sec. 7 of this Act.

7. T h e  p r o p o s e d  ame n d m e n t s  ma y  not r e m o v e  the p o t e n t i a l  legal 
c h a l l e n g e s  to HB 201 as the c o a l i t i o n  s u g g e s t s .

T h e  c o a l i t i o n  s u ggests t h a t  HB 201, as amended, r e m o v e s  
c o n c e r n s  set forth in s e ctions V, VI, VIII, X.3, and X.4 of the 
A t t o r n e y  G e n e r a l ' s  F e b r u a r y  3, 1993 letter to S e n a t o r  Mi k e  Miller. 
See D o c u m e n t  from coalition titled " E x p l a n a t i o n  of Pr o p o s e d  
R e v i s i o n s  to SB 67/HB 201. We are not c o n v i n c e d  th a t  the
a m e n d m e n t s  s a t i s f y  and remove the c h a l l e n g e s  to C h a p t e r  66 ra i s e d  
by i n t e r v e n o r s  A l a s k a  Center for the Environment, et. a l . , w i t h  
r e s p e c t  to p r o v i d i n g  "other saf e g u a r d s  of the p u b l i c  interest" for 
land m a n a g e m e n t  as i ntervenors c l a i m  is m a n d a t e d  u n d e r  Art. VIII, 
§ 10 of the Al a s k a  Constitution. See S e c t i o n  X.3 of letter to 
S e n a t o r  Miller. (February 3, 1993). I n t e r v e n o r s  A l a s k a  Cen t e r  for 
the Environment, et al. sh o u l d  e x p l a i n  on the r e c o r d  h o w  the 
p r o p o s e d  a m e n d m e n t s  fully s a t i s f y  t h eir c o n s t i t u t i o n a l  c h a l l e n g e s  
r e g a r d i n g  m a n a g e m e n t  of trust lands.
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8. D e f i n i t i o n  of " l a n d ."

T he d e f i n i t i o n  of "land" set out in wh a t  w o u l d  be c o m e  AS 
38.05.809(2) (A) does not c l a r i f y  th a t  the t rust m a y  not r e c e i v e  the 
surface es t a t e  or m i n e r a l  es t a t e  if the other has been encumbered. 
We suggest that d e f i n i t i o n  be a m e nded to read: "(A) includes both 
the surface estate and the m i n e r a l  e s t a t e , neither of w h i c h  have 
been s e v e r e d .

We  hope that t hese c o m m e n t s  are helpful to the c o m m ittee 
in its furt h e r  d i l i b e r a t i o n s  on HB 201. Please c o n t a c t  us if we 
can answer any question.

V e r y  T r u l y  Yours

C H A R L E S  E. COLE 
A T T O R N E Y  G E N E R A L

By

BDB/sh
‘l:BDB13/HU20IAM E.LVR

cc: A t t o r n e y  G e n eral Cole
D a vid Wal k e r  
J ames G o t t s t e i n  
Jeff J e s s e e  
P h i l i p  V o l l a n d  
Bruce Phelps

R on S w a nson 
T o m  K o e s t e r  
T o m  W a l d o  
R i c h a r d  Johan n s e n  
Peter M a a s s e n
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Dear David:

This letter is in response to your request that the state 
articulate its position with respect to how proposed substitute 
land (PSL) becomes a PSL before chapter 66 becomes effective. This 
letter also describes why the state believes Cook Inlet oil and gas 
tracts currently are not PSLs, and why parcels are not 
automatically closed to mineral entry when a PSL nomination is 
made.

Proposed Substitute Lands. At this time, the mere 
nomination of a parcel as a PSL by plaintiffs does not create a PSL 
until the state accepts that nomination. Art. Ill, § 11 of the 
settlement agreement provides for the result plaintiffs apparently 
believe is occurring now (i.e. that the mere nomination transforms 
the parcel into a PSL). That section1 of the settlement agreement, 
however, does not become effective until both chapter 66 and the 
settlement agreement are approved by the court, as section 11 
merely implements the land exchange provision of chapter 66. Only 
those provisions that explicitly state that they become immediately 
effective upon the signing of the settlement agreement are now 
effective, except as the parties mutually agree in anticipation of 
chapter 66 becoming effective.2

1 Article III, Section 11 also provides for removal of 
inappropriate PSL nominations by the Alaska Supreme Court or 
special master.

2 See, e.g., Settlement Agreement, Art. Ill, § 31 (cancellation 
of renotice of lis pendens and modification to remove preliminary 
injunction with respect to certain third party transactions); Art. 
V, § 1(c) (plaintiffs' will be funded by the state); and Article V, 
§ (adherence to Settlement Agreement).

■— a SS5ES2253E



David Walker F eb rua ry  25, 1993
Re: P roposed S u b s t i t u t e  Lands Page 2

The state is committed to making the chapter 66 
reconstitution work to resolve Weiss v. State. As a demonstration 
of its good faith,3 the state has now accepted a very substantial 
portion of plaintiffs' PSL nominations. Accepting PSL nominations 
in order to assure that these parcels are available to reconstitute 
into the trust is often in the state's best interest. Before 
chapter 66 becomes effective, however, it would be inappropriate4 
for the state to agree to impose the substantial burdens of a 
parcel becoming a PSL in those limited situations where it is 
contrary to the best interests of the state, such as where private 
rights to the parcel are at stake, where the parcel is not 
comparable to original trust land and there is substantial question 
whether the parcel should ever be reconstituted into the trust, or 
where the benefit to the state in retaining the parcel overwhelms 
the possible benefits to tha trust in obtaining the parcel. This 
is particularly true given the fact that chapter 66 and the 
settlement agreement are not yet effective and there consequently 
is no dispute resolution mechanism by which the state may challenge 
what it believes to be inappropriate nominations.

That plaintiffs do not have unlimited discretion to have 
any parcel of state land treated as PSL until chapter 66 becomes 
effective does not jeopardize beneficiaries' interests in obtaining 
a fully reconstituted trust. We understand that Meg Hayes and 
Bruce Phelps currently are working to reach a mutually agreeable 
approach to certain suggested PSL parcels consisting of tidelanas 
leases, hydropower facilities (where it appears the parcel has 
little or no income generating potential), state facilities, state 
campgrounds/recreation sites, and other potential problem areas. 
A review of the Cook Inlet oil and gas tracts which the state has 
not accepted as PSLs also demonstrates that the reconstitution is 
not jeopardized by plaintiffs not having unlimited discretion under 
the settlement agreement to nominate PSLs before chapter 66 becomes 
effective.

Cook Inlet Oil and Gas Tracts. The state did not accept 
the PSL nominations of oil and gas tracts because they are not 
comparable to any original trust parcels. The state understands

3 The state's good faith efforts are extended not only to mental 
health trust beneficiaries, but also to the people of Alaska who 
now rely on the reconstitution under chapter 66 to resolve the 
mental health trust litigation.

4 As you know, the oil company intervenors allege that 
reconstitution efforts (e.g. accepting PSL nominations) before 
chapter 66 becomes effective is not only inappropriate, but also 
"unlawful, ineffectual, and void."
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that plaintiffs made these nominations because they believe non­
comparable, high income producing substitute land may eventually be 
necessary to reconstitute the trust. The time to even consider 
imposing the substantial PSL burdens on non-comparable land, 
however, only arises after the reconstitution analysis identifies 
the original trust parcels (and income generating potential) fee 
which there is insufficient comparable land to reconstitute the 
trust.

Furthermore, there is no justification to rush the 
nomination of non-comparable potential substitute land where there 
is absolutely n*., danger that reconstitution of the trust could be 
jeopardized by the state disposing of the oil and gas interests in 
the Cook Inlet basin because §6(i) of the Alaska Statehood Act 
prohibits any such disposal of the mineral estate. Not only are 
the oil and gas tracts plaintiffs sought to nominate also 
collateral of last resort, but plaintiffs have always agreed that 
state management of oil and gas leases has been appropriate even 
when viewed under trust principles. That these parcels are not 
accepted as PSLs does not adversely affect the beneficiaries7 
interests in the reconstitution of the trust.

The state further believes that the facts being developed 
in the reconstitution process will demonstrate that Cook Inlet oil 
and gas tracts will be not necessary to reconstitute the trust, and 
may be inappropriate substitute land under the chapter 66 criteria. 
First, non-comparable land may not be necessary to reconstitute the 
trust. Second, if exchanges of non-comparable land with comparable 
income generating potential is necessary to reconstitute the trust, 
oil and gas tracts may not be the most appropriate parcels. Such 
exchanges must still consider the additional factors listed in 
section 55(e) of chapter 66, (e.g. ensuring an appropriate
diversity in the character of land in the trust corpus; the 
benefits to the trust resulting from the exchange; and the 
efficiency of land management resulting from the exchange). The 
selection of a non-renewable, depleting resource (i.e. oil and gas 
tracts) may not be in the trust7s interest when compared to an 
alternative selection of a renewable, non-depleting resource (e.g. 
timber lands with very high income producing potential). While 
some non-comparable land may eventually be necessary to 
reconstitute the trust, there are several reasons why the Cook 
Inlet tracts should be among the last of those non-comparable lands 
considered for reconstitution into the trust. At this early date, 
it simply is not in either the state7s or trust7s interests to do 
so.

Segregation/Mineral Closures. Parcels are not 
aut- atically segregated from entry or disposal, including closure 
to mineral entry, merely upon nomination or even upon acceptance of
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nomination as PSLs. As you know, the state must follow statutes 
and regulations to segregate land and close it to mineral entry. 
These statutory and regulatory procedures include public notice and 
other steps which necessarily take time to implement. No mineral 
closure can become effective until all appropriate procedures are 
satisfied. There are no provisions that automatically segregate 
land and close it to mineral entry.

Please contact me, if you desire to discuss this matter

cc: James Gottstein
Jeff Jessee 
Philip Volland 
sMeg ;HayeS- 
Attorney General Cole 
Ron Swanson 
Bruce Phelps 
G. Thomas Koester 
Wendy S. Feuer

any further.

Very Truly Yours,

CHARLES E. COLE 
ATTORNEY GENERAL

BDB/sh
BDB4/DW-PSL.LTR



TO: All Counsel for r.Lin nsrtiea in Wclca v. ~tate

J u d g e  G r e e n e

Waiaa v. State 
4FA-82-2208 Civil

April 26, 1993

The decision on tha Public Interest Intarvenor's action 
is final today, I have ashed my secretary to fax each of you tha 
"Conclusions and Order'* portion. Since tha decision is more than 
100 pages long, we will not fax the entire decision. Copies have 
bean mailed to you today. Copi©3 are available in my chambers if 
you want someone to pick one up for you and send it more 
expeditiously.

My secretary, Barb Wooda, will be calling all counsel 
except counsel for the Public intervenors in two days to ascertain 
whether you want mo to continue with the decisions on the oil 
companies’ intervention action and the preliminary approval.

I understand that failure of hypothecation is a potential 
"deal-breuker*' under the Proposed settlement Agreement, art, XII, 
sec. 27. x have held that the preparation of the Hypothecated Land 
List was the result of an unconstitutional delegation. Therefore, 
T propose to stay action on the decision re: preliminary approval 
for 70 days to allow time for the parties to decide what to do. 
Objections are welcome. If anyone objects, I will proceed with tha 
decision. At that point, anyone wanting % st.j.y *bould move for & 
stay.

I propose continuing with the oil companies* intervention 
action. If anyone objects, they should file an expedited motion 
for stay.

MEG:bsw

FR OM:

RIS:

DATE:

cc: File
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Part I. The court, has concluded that Article VT7T, Section 10 of 

the Alaska Constitution requires the legislature to - ^i~

safeguards of the public interest" in addition to public notice. 

The court has concluded that th* legislature provided 

constitutionally adequate safeguards for the disposal of lands by 

the Alaska Mental Health Trust Authority. Accordingly; the State 

and Settling Plaintiffs are granted partial summary judgment vith 

respect to Count I of the Public interest Intervenors1 complaint, 

consistent with this danision.

Part II. The court ha3 concluded that section 202(e) of the Mental 

Health Enabling Act preempts a p p l i c a t i o n  of tha Permanent Fund 

Amendment, Article IX, Section 15, to mineral revenues received 

from us* of original or substitute landw in the mental health lands

trust to the extant the ravenuoe ara used for the mental health

program of Alaska. Article IX, Section 15 will apply to excess 

revenues designated f.or other uaas. Accordingly, the State and

Settling Plaintiffs are granted partial summary judgment with

respect to Count 1 1  cf the Public Interest Intervenors' complaint, 
consistent with this decision.

Part III. The court has concluded that Chapter 6€, as supplemented 

by th« Proposed Settlement Agreement, does not violate section 6(1) 

of the Alaska Statehood Act. Accordingly, the State and Settling

W e i s s  v. State 
4 F A - 6 2 - 2 2 0 8  C i v i l  
M D t O 112



Plaintiffs are granted partial summary judgment with respect to 

count III of the Public Interest I n t e r v e n e r s ’ complaint, consistent 

with this decision.

Part IV. The court hae concluded that chapter 65 does not violate 

Article II, Section 13 or the Alaska Constitution. The court has 

concluded that "appropriations" in that section refers only to 

money, not land. Accordingly, tho State and Settling Plaintiffs 

are granted partial summary judgment with raepect to count v of the 

Pgiollc Interest Interveners’ complaint, consistent with this 

decision.

Part V. Thca court has concluded that the hypothecation provision 

did not result in a violation of the "thrae-rladings’1 requirement 

of Article II, Section 14 of the Alaska Constitution. The court 

ha3 concluded that the legislature intended to delegate the task 

of preparing the Hypothecated Lands List to the Department of 

Hatural Resources. The court has concluded that th« delegation is 

unconstitutional because chapter 66 does net contain 

constitutionally required standards and/or procedural safeguard* 

applicable to the delegation. The court has concluded that tha 

hypothecation of state lands to tha ‘mental health trust was not 

subject to Article VIII, Section 10 of the Alaska Constitution. 

The court has concluded that the public trust doctrine is not 

applicable to the public lands. Accordingly the State and Settling

Weis3 v. State 
4FA-82-2208 Civil 
MDfcO 113



Plaintiffs arc granted partial suaaary judgment on Counts VT, VTII, 

a n d  IX of th* Public interest Intervener s.' complaint, consistent 

w i t h  t h i s  d e c i s i o n .  T h e  Public interest I n t  erven ore a r e  "?*-«•*<* 

p a r t i a l  summary J u d g m e n t  on Count v n  (alternative portion) of 

their complaint, consistent with this decision.

Parr V I . The court has c o n c l u d e d  that t ha c o n v e y a n c e  of substitute 

land selected uncer section 55 Chapter 66 to the Alaska Hental 

health Trust Authority ia subject to the planning and 

classification provisions of AS Id.04 and AS 28.OS. Accordingly, 

the public Interest Intervenors are granted partial summary 

judgment on Count X of thair complaint, consistent with thi* 

decision.

Part VII. The court has concluded that even if the planning and 

classification provisions of AS 23.04 and AS 3R.05 vers not applied 

to the reconstitution of substitute lands, the reconstitution would 

not violate Article Till, Section 10 of the Alaska Constitution, 

Accordingly, tha State and Settling Plaintiffs are granted partial 

summary judgment or, Count IV of the Public interest Intervenors* 

complaint, consistent with this decision.

Part. VIII. Tha court hau concluded that the original mental

health land-, ir, the hainea and Tanana Valley State Forests will not 

be auLgect to the provisions of AS 41 applicable only to th«

Weiss v. Stata 
4FA-82-2208 Civil 
MDfcO 114



general grant lands of the state. Accordingly, the Stats and 

Settling Plaintiffs ara granted partial summary judgment or: count 

XI of the public Interest .tnfeervcaora1 complaint, c o n s i s t e n t  w i t h  

this decision.

IT IS SO ORDERED. II! any party doeiree v  final judgment 

with respect to tha allegations of the Public interest Intervenors• 

complaint, they must f i l e  a motion in compliance with Alaska Civil 

Rule 54(b).

DATED at Fairbanks, Alaska this ^  day of April, 1993.

')
M A R Y  E

Wciau v . S t a t a
4 FA-Q2»2208 C iv i l
MD&O 115
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A p r i l  22, 1993

D a v i d  T. W a l k e r  
417 H a r r i s  S t r e e t  
J u n e a u ,  A l a s k a  9 9 8 0 1

Re: P r o p o s e d  M e n t a l  H e a l t h  T r u s t  L a n d s  L e g i s l a t i o n  S B  6 7 / H B  201

D e a r  Mr. W a l k e r :

R e s p o n d i n g  b r i e f l y  to y o u r  l e t t e r  of y e s t e r d a y ,  s u g g e s t i n g  t h a t  
"short, u n c o m p l i c a t e d  l e g i s l a t i o n  c o u l d  be  e n a c t e d  w h i c h  w o u l d  be 
v e r y  p r o d u c t i v e "  in r e s o l v i n g  t h e  C h a p t e r  66, M e n t a l  H e a l t h  L a n d  
T r u s t  i s s u e .  Y o u r  s u g g e s t i o n s  a n d  m y  c o m m e n t s  follow:

A m e n d  SB  6 7 / H B  2 0 1  to e n a c t  t h e  A p r i l  6, 1992 s e t t l e m e n t  a g r e e m e n t .
It r a r e l y  o c c u r s  to t h e  L e g i s l a t u r e  t o  e n a c t  r e g u l a t i o n s  o r  
a g r e e m e n t s  e s p e c i a l l y  w h e n  t h e  A t t o r n e y  G e n e r a l  h a s  g i v e n  n o t i c e  
o f  i n t e n t i o n  t o  w i t h d r a w  t h e  S t a t e  f r o m  an  a g r e e m e n t .  But, if it 
w e r e  d one, it w o u l d  o n l y  f o l l o w  f u l l  d i s c u s s i o n ,  r e v i e w  a n d  
r e c o m m e n d e d  a p p r o v a l  b y  e i t h e r  J u d i c i a r y  C o m m i t t e e  of  t h e  
L e g i s l a t u r e .  N o  s u c h  r e c o m m e n d a t i o n  e x i s t s  a n d  to m y  k n o w l e d g e ,  
y o u r  s u g g e s t i o n  w a s  n e v e r  r a i s e d  d u r i n g  t h e  t w o  m o n t h s  S B  67 w a s  
in S e n a t e  J u d i c i a r y  C o m m i t t e e .

R e p l a c e  t h e  h y p o t h e c a t e d  l a n d  w i t h  5 5 0 , 0 0 0  a c r e s  o f  s u b s t i t u t e  
T r u s t  l a n d s  s e l e c t e d  b y  t h e  p l a i n t i f f s  a n d  d e s i g n a t e  as c o l l a t e r a l ,  
l a n d s  i n  C o o k  I n l e t  oil a n d  g a s  f i e l d s . . I f  t h e  F i n a n c e  C o m m i t t e e  
w e r e  t o  c o n s i d e r  t h e  a p p r o p r i a t i o n  o f  s p e c i f i c  l a n d s  o f  t h e  S t a t e  
to a n y  g i v e n  p u b l i c  p u r p o s e  it w o u l d  o n l y  d o  so a t  the 
r e c o m m e n d a t i o n  o f  t h e  R e s o u r c e  C o m m i t t e e .  Again, no such, 
c o m m i t t e e  r e c o m m e n d a t i o n  e x i s t s .

D i r e c t  t h e  e s c r o w  of r e c e i p t s  f r o m  t h e  a b o v e  s u b s t i t u t e  l a n d s  so 
t h e y  m i g h t  u l t i m a t e l y  b e  c o n v e y e d  to t h e  T r u s t .  F o r  b e t t e r  o r  for 
w o r s e  C h a p t e r  66 S L A  1991 h a s  a f l o a t i n g  e f f e c t i v e  d a t e  - w h e n  t h e  
W e i s s  c a s e  is d i s m i s s e d ,  t h e  l a w  t a k e s  e f f e c t .  U n t i l  s u c h  t i m e  the 
S t a t e  c o n t i n u e s  t o  s e t  a s i d e  e a c h  y e a r  s i x  p e r c e n t  of  t h e  G e n e r a l  
F u n d  in t h e  M e n t a l  H e a l t h  T r u s t  I n c o m e  A c c o u n t .  And, a p p r o p r i a t i o n s  
w i l l  c o n t i n u e  to  b e  m a d e  f r o m  t h a t  a c c o u n t  to  a d e q u a t e l y  f u n d  
m e n t a l  h e a l t h  p r o g r a m s .
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R e p r e s e n t a t i v e  R o n a l d  L. L a r s o n  
C o - C h a i r m a n
H o u s e  F i n a n c e  C.ommittee 
C a p i t o l  B u i l d i n g ,  R o o m  502 
J u n e a u ,  A l a s k a  9 9 8 1 1

Re: P r o p o s e d  M e n t a l  H e a l t h
T r u s t  L a n d s  L e g i s l a t i o n  
S B  6 7 / H B  201

D e a r  R e p r e s e n t a t i v e s  L a r s o n  a n d  M a c L e a n :

A s  b r i e f  i n t r o d u c t i o n ,  I r e p r e s e n t  V e r n  We i s s ,  t h e  o r i g i n a l  
n a m e d  p l a i n t i f f  in  W e i s s  v. S t a t e . 4 F A - 8 2 - 2 2 0 8  Civil. T h i s  l e t t e r  is 
a l s o  w r i t t e n  o n  b e h a l f  o f  J i m  G o t t s t e i n  w h o  r e p r e s e n t s  t h e  A l a s k a  
M e n t a l  H e a l t h  A s s o c i a t i o n ,  e t  al, in W e i s s . T h e  l i t i g a t i o n  w a s  b e g u n  
by  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  t h r o u g h  Mr. W e i s s  a n d  l a t e r  
t h e  A s s o c i a t i o n  b e c a m e  a f o r m a l  n a m e d  p l a i n t i f f  on b e h a l f  o f  t r u s t  
b e n e f i c i a r i e s .  Mr. W e i s s  a n d  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  
t h e n  a r e  t h e  p a r t i e s  t h a t  o r i g i n a l l y  c o m m e n c e d  t h e  M e n t a l  H e a l t h  
T r u s t  L a n d s  l i t i g a t i o n  a n d  h a v e  h a d  p r i m a r y  r e s p o n s i b i l i t y  for 
p r o s e c u t i n g  it f o r  its t e n  y e a r  c o u r s e .  W e  a r e  w r i t i n g  y o u  w i t h  
r e o p e c t  t o  S B  67, w h i c h  h a s  c o m p a n i o n  l e g i s l a t i o n  in t h e  H o u s e  k n o w n  
as H B  201.

I n  1991, C h a p t e r  66 S L A  1 9 9 1  w a s  n e g o t i a t e d  b y  t h e  
A d m i n i s t r a t i o n  a n d  u s 1 a n d  p a s s e d  as a p r o p o s e d  s e t t l e m e n t  of  the 
c l a s s  a c t i o n  l a w s u i t .  A n y  s u c h  s e t t l e m e n t  m u s t  n e c e s s a r i l y  b e  a 
" p r o p o s e d "  o n e  b e c a u s e  u n d e r  t h e  r u l e s  a p p l y i n g  in c l a s s  a c t i o n s  a n y  
s e t t l e m e n t  h a s  t o  b e  a p p r o v e d  b y  t h e  c o u r t  as f a i r  a n d  e q u i t a b l e  to 
t h e  c l a s s  ( i n c l u d i n g  t h a t  it is legal) . Th<- a p p r o v a l  p r o c e s s  is w e l l  
u n d e r  w a y  f o r  C h a p t e r  66 w i t h  t h e  c o u r t ' s  i n i t i a l  r u l i n g s  e x p e c t e d

1/ A l o n g  w i t h  J e f f  J e s s e e ,  r e p r e s e n t i n g  m e n t a l l y  r e t a r d e d  a n d  
m e n t a l l y  d e f e c t i v e  b e n e f i c i a r i e s  w h o  i n t e r v e n e d  l a t e r  in t h e  
l i t i g a t i o n .

R e p r e s e n t a t i v e  E i l e e n  M a c L e a n  
C o - C h a i r m a n
H o u s e  F i n a n c e  C o m m i t t e e  
C a p i t o l  B u i l d i n g ,  R o o m  507 
J u n e a u ,  A l a s k a  9 9 8 1 1

DAVID T. WALKER
G E R A L D  K . D A V IS . J R .

H A N D  D E L I V E R E D
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w i t h i n  t h e  n e x t  60 d a y s  o r  s o . 2 T h e  b a s i c  s t r u c t u r e  of  t h e  C h a p t e r  
66 r e c o n s t i t u t i o n  of t h e  T r u s t 3 is to  r e t u r n  a s  m u c h  o r i g i n a l  T r u s t  
L a n d  t o  t h e  T r u s t  as p o s s i b l e  a n d  r e p l a c e  t h e  b a l a n c e  w i t h  s t a t e  l a n d  
as c o m p a r a b l e  a s  p r a c t i c a b l e  a n d  e q u a l  in v a l u e .  A l l  r e c o n s t i t u t e d  
T r u s t  L a n d  w i l l  t h e n  b e  m a n a g e d  f o r  T r u s t  p u r p o s e s ,  i.e., g e n e r a t i o n  
o f  r e v e n u e  for t h e  m e n t a l  h e a l t h  p r o g r a m .

As e x p e c t e d ,  C h a p t e r  66 h a s  b e e n  v i g o r o u s l y  c h a l l e n g e d  in c o u r t  
by  e n v i r o n m e n t a l  a n d  o t h e r  o r g a n i z a t i o n s  r e p r e s e n t e d  b y  t h e  S i e r r a  
C l u b  L e g a l  D e f e n s e  Fund. R e c e n t l y ,  U n o c a l  a n d  M a r a t h o n  O i l  C o m p a n i e s  
e n t e r e d  t h e  l a w s u i t  t o  c l a i m  t h a t  t h e  S t a t e  h a s  n o  r i g h t  t o  t r a n s f e r  
t h e i r  oil a n d  g a s  l e a s e s  t o  t h e  T r u s t .  S o m e  b e n e f i c i a r i e s  a l s o  
o b j e c t  to- C h a p t e r  66 b e c a u s e  it d o e s  n o t  g u a r a n t e e  a d e q u a t e  f u n d i n g  
f o r  t h e  m e n t a l  h e a l t h  p r o g r a m .  I t  is f a i r  t o  s a y  t h a t  t h e  d e l a y  in 
s e t t l e m e n t  a p p r o v a l  is r e l a t e d  to t h e s e  p a r t i e s '  c h a l l e n g e s  i n  c o u r t .  
In a d d i t i o n  t o  t h e  p a r t i e s  f o r m a l l y  c h a l l e n g i n g  t h e  s e t t l e m e n t  in 
court, i n d u s t r y  i n t e r e s t s  a r e  u n h a p p y  w i t h  t h e  d e l a y  in r e s o l v i n g  
t h i s  s i t u a t i o n  (as a r e  w e ) .

S B  6 7 / H B  2 0 1  h a v e  b e e n  p r o p o s e d  b y  t h e s e  i n t e r e s t s  as a w a y  to 
r e s o l v e  all t h e i r  p r o b l e m s  w i t h  C h a p t e r  66 a n d  i m m e d i a t e l y  r e s o l v e  
t h e  l i t i g a t i o n .  T o  d o  t h i s  it is p r o p o s e d  t h a t  S B  6 7 / H B  201
s u b s t i t u t e  a p e r c e n t a g e  of u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  (6% in 
S B  67 a n d  3% in H B  201) for o r i g i n a l  T r u s t  l a n d  n o t  r e t u r n e d  t o  t h e  
Trust. U n f o r t u n a t e l y ,  p a s s a g e  of S B  6 7 / H B  201 in t h e i r  c u r r e n t  f o r m  
c a n n o t  r e s o l v e  t h e  l i t i g a t i o n  q u i c k l y  and, i n  o u r  v i e w ,  c a n n o t  be 
a p p r o v e d  as a s e t t l e m e n t .

A s  m e n t i o n e d ,  u n d e r  j u d i c i a l  r u l e s  t h e  c o u r t  m u s t  a p p r o v e  a n y  
c l a s s  a c t i o n  a f t e r  n o t i c e  a n d  a n  o p p o r t u n i t y  t o  o b j e c t  is g i v e n  t o  
a l l  c l a s s  m e m b e r s .  First, a p r o p o s e d  s e t t l e m e n t  is p r e s e n t e d  t o  t h e  
c o u r t  f o r  " p r e l i m i n a r y  a p p r o v a l . "  P r e l i m i n a r y  a p p r o v a l  is g r a n t e d  if 
t h e  p r o p o s e d  s e t t l e m e n t  is " w i t h i n  t h e  r a n g e  o f  p o s s i b l e  a p p r o v a l  a n d  
h a s  no o b v i o u s  d e f e c t s "  (such as b e i n g  i l l e g a l ) . If  p r e l i m i n a r y  
a p p r o v a l  is g r a n t e d ,  n o t i c e  is g i v e n  t o  t h e  class-, t h e  c o u r t  
r e c e i v e s  c o m m e n t s ,  h o l d s  o n e  o r  m o r e  h e a r i n g s  a n d  d e t e r m i n e s  if t h e  
s e t t l e m e n t  s h o u l d  be  g r a n t e d  f i n a l  a p p r o v a l .  T h e  c o u r t  c a n  s u g g e s t  
c ha n g e s ,  b u t  m a y  n o t  f o r c e  the. p a r t i e s  t o  r e a c h  a d i f f e r e n t  
s e t t l e m e n t .  O f  c o u rse, a n y  t r i a l  c o u r t  d e t e r m i n a t i o n s  a r e  s u b j e c t  to  
appeal.

2/ W h i l e  in o n e  s e n s e  t h e  ^.ulings a r e  " i n i t i a l , "  t h e  i s s u e s  h a v e  
b e e n  so e x t e n s i v e l y  b r i e f e d  b y  t h e  p a r t i e s  t h a t  t h e  c o u r t ' s  i m p e n d i n g  
r u l i n g s  s h o u l d  g i v e  a c l e a r  v i e w  o f  h o w  t h e  t r i a l  c o u r t  w i l l  
u l t i m a t e l y  t r e a t  t h e  p r o p o s e d  s e t t l e m e n t .  H o w e v e r ,  e v e r y o n e  e x p e c t s  
t h e  n o n - p r e v a i l i n g  p a r t y ( i e s )  t o  p u r s u e  a l l  a v a i l a b l e  a p p e a l s .
3/ C h a p t e r  66 a l s o  p r o v i d e s  d e t a i l e d  r u l e s  r e g a r d i n g  h o w  t r u s t  
f u n d s  w i l l  b e  a p p l i e d  in s u p p o r t  o f  t h e  m e n t a l  h e a l t h  p r o g r a m .
4/ A  90 d a y  c o m m e n t  p e r i o d  m a y  v e r y  w e l l  b e  a m i n i m u m .
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A s  i n d i c a t e d  p r e v i o u s l y ,  w e  b e l i e v e  t h e  p a r t i e s  w i l l  s o o n  
r e c e i v e  t h e  t r i a l  . o u rt's d e t e r m i n a t i o n s  r e g a r d i n g  i n i t i a l  f a i r n e s s  
and l e g a l i t y  of  t h e  C h a p t e r  66 s e t t l e m e n t .  I f  S B  67 o r  H B  2 0 1  w e r e  
to pass, t h i s  p r o c e s s  w o u l d  h a v e  t o  s t a r t  o v e r  a n d  it h a s  t a k e n  o v e r  
a y e a r  t o  r e a c h  t h i s  s t a g e  w i t h  r e s p e c t  to  C h a p t e r  66, w i t h o u t  
i n c l u d i n g  t h e  t i m e  r e q u i r e d  for t h e  s e t t l i n g  p a r t i e s  to d r a f t  a b a s i c  
s e t t l e m e n t  d o c u m e n t  t o  p r e s e n t  t o  t h e  c o u r t  f o r  c o n s i d e r a t i o n .

S u b s t a n t i v e l y ,  t h e r e  a r e  t w o  v e r y  s e r i o u s  l e g a l  q u e s t i o n s  
a s s o c i a t e d  w i t h  S B  6 7 / H B  201. T h e  f i r s t  is w h e t h e r  a s e t t l e m e n t  in 
w h i c h  t h e  Trust, g i v e s  u p  t i t l e  t o  t h e  b u l k  o f  its a s s e t s  f o r  an 
u n e n f o r c e a b l e  u n d e r - s e c u r e d  p r o m i s e  t o  p a y  m o n e y  c a n  b e  a p p r o v e d  as 
fair. W h i l e  t h e  p r o p o n e n t s  o f  SB  6 7 / H B  2 0 1  h a v e  s t r i v e n  m i g h t i l y  to 
c o m e  u p  w i t h  t e c h n i q u e s  t o  m i n i m i z e  t h e  c h a n c e s  o f  t h e  S t a t e  
b r e a c h i n g  ( c o n s i s t e n t  w i t h  t h e  p r o p o n e n t s '  u n w i l l i n g n e s s  to  p u t  t h e i r  
i n t e r e s t s  o n  t h e  l i n e ) , t h e  s e p a r a t i o n  o f  p o w e r s  d o c t r i n e  a n d  
s p e c i f i c a l l y  A r t i c l e  IX, S e c t i o n  13 o f  t h e  A l a s k a  C o n s t i t u t i o n  
p r o h i b i t s  t h e  c o u r t s  f r o m  e n f o r c i n g  a n y  d e b t  o w e d  b y  t h e  S t a t e .  In 
ou r  view, t h i s  a t t r i b u t e  o f  S B  6 7 / H B  2 0 1  m e a n s  t h a t  s u c h  l e g i s l a t i o n  
w i l l  n o t  b e  a p p r o v e d  a s  a s e t t l e m e n t . 5

T h e  s e c o n d  m a j o r  p r o b l e m  w i t h  t h e  p r o p o s e d  l e g i s l a t i o n  is t h a t  
it r a i s e s  t h e  q u e s t i o n  of  w h e t h e r  t h e  r e q u i r e m e n t  t h a t  t h e  S t a t e  p a y  
a f i x e d  p e r c e n t a g e  o f  t h e  g e n e r a l  f u n d  i n t o  t h e  m e n t a l  h e a l t h  t r u s t  
i n c o m e  a c c o u n t  a m o u n t s  t o  a d e d i c a t e d  f u n d  p r o h i b i t e d  b y  A r t i c l e  IX, 
S e c t i o n  7 o f  t h e  A l a s k a  C o n s t i t u t i o n .  T h e  o n l y  w a y  t h i s  q u e s t i o n  can 
be a n s w e r e d  is b y  t h e  c o u r t s .  T h e  p r o p o n e n t s  o f  S B  6 7 / H B  2 0 1  w a n t  
the b e n e f i c i a r i e s  t o  i g n o r e  t h e  p o t e n t i a l  d e d i c a t e d  f u n d  p r o b l e m  and 
h o p e  t h a t  n o b o d y  e l s e  w i l l  r a i s e  it. T h i s  w o u l d  b e  i m p r u d e n t  b e c a u s e  
it w o u l d  e x p o s e  t h e  b e n e f i c i a r i e s  t o  t h e  u n a c c e p t a b l e  r i s k  t h a t  t h e y  
w i l l  h a v e  r e l e a s e d  all t h e i r  c l a i m s  t o  T r u s t  p r o p e r t y  o n l y  t o  h a v e  
the s e t t l e m e n t  c h a l l e n g e d  l a t e r  b y  a n y  c i t i z e n  a n d  d e c l a r e d  ill e g a l .  
T h e r e  is v i r t u a l l y  n o  c h a n c e  t h a t  t h e  d e d i c a t e d  f u n d  i s s u e  w i l l  not 
be r a i s e d .

Thus, w h i l e  w e  s h a r e  e v e r y o n e ' s  f r u s t r a t i o n  w i t h  t h e  t i m e  b e i n g  
t a k e n  f o r  r e s o l u t i o n  of  t h e  C h a p t e r  66 s e t t l e m e n t ,  t h e r e  is 
a b s o l u t e l y  n o  w a y  t h a t  S B  6 7 / H B  2 0 1  c a n  r e s o l v e  t h e  l i t i g a t i o n
q u i c k l y .  M o r e  i m p o r t a n t l y  f r o m  o u r  p e r s p e c t i v e ,  S B  6 7 / H B  2 0 1  t a k e s  
us s i g n i f i c a n t l y  b a c k w a r d  and, w i l l  m o s t  p r o b a b l y  r e s u l t  in t h e  
o r i g i n a l  l i t i g a t i o n  b e i n g  r e v i v e d  ( i n c l u d i n g  t h e  c l a i m  t o  l a n d s  
c o n v e y e d  t o  t h i r d  p a r t i e s  a n d  l a n d s  p l a c e d  in l e g i s l a t i v e

5/ In fact, t h e  1978 l e g i s l a t i o n  r e d e s i g n a t i n g  M e n t a l  H e a l t h  T r u s t  
land as g e n e r a l  g r a n t  l a n d  w h i c h  w a s  i n v a l i d a t e d  b y  t h e  A l a s k a  
S u p r e m e  C o u r t  in W e i s s  v. S t a t e . 7 0 6  P. 2 d  681 (1985) i n c l u d e d  a 
p r o m i s e  t o  p a y  a p e r c e n t a g e  o f  f u n d s  e a r n e d  f r o m  s t a t e  l a n d s  t o  t h e  
T r u s t  ( a l b e i t  a s m a l l e r  a m o u n t  t h a n  c u r r e n t l y  p r o p o s e d ) .
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d e s i g n a t i o n s ) , 6 b e c a u s e ,  it s u f f e r s  f r o m  s u b s t a n t i a l l y  g r e a t e r  
i n f i r m i t i e s  t h a n  C h a p t e r  66. To  a i d  i n  y o u r  u n d e r s t a n d i n g  o f  t h i s  
c o m p l e x  issue, w e  h a v e  e n c l o s e d  a c h a r t  w h i c h  a n a l y z e s  t h e  i n t e r e s t  
g r o u p s '  g o a l s  v i s  a v i s  C h a p t e r  66, l i t i g a t i o n  a n d  S B  6 7 / H B  201, as 
w e l l  as a b r i e f  d e s c r i p t i o n  of t h e s e  a p p r o a c h e s .  W e  b e l i e v e  t h a t  a n y  
u n b i a s e d  r e v i e w  w i l l  c o n f i r m  t h a t  a t  t h i s  p o i n t  S B  6 7 / H B  2 01 are
e x t r e m e l y  c o u n t e r - p r o d u c t i v e .

A l l  o f  t h i s  is n o t  to s a y  t h a t  t h e  l e g i s l a t u r e  c a n  n o t  b e
c o n s t r u c t i v e  in t h e  c u r r e n t  s i t u a t i o n .  I n  f a c t  t h e r e  is short,
u n c o m p l i c a t e d  l e g i s l a t i o n  t h a t  c o u l d  b e  e n a c t e d  w h i c h  w o u l d  b e  v e r y  
p r o d u c t i v e .

T h e  f i r s t  e l e m e n t  o f  t h e  l e g i s l a t i o n  w o u l d  c o n f i r m ,  a p p r o v e  and 
r a t i f y  t h e  A p r i l  6, 1992 s e t t l e m e n t  a g r e e m e n t  f i l e d  in W e i s s . In
e s s e n c e  t h e  l e g i s l a t i o n  w o u l d  e n a c t  t h e  s e t t l e m e n t  a g r e e m e n t .  By 
d o i n g  t h i s  a l l  o f  t h e  l e g a l  c h a l l e n g e s  t o  t h e  c u r r e n t  s e t t l e m e n t  are 
e l i m i n a t e d  e x c e p t  t h o s e  b a s e d  u p o n  t h e  c l a i m  t h a t  t h e  l e g i s l a t u r e  
d o e s  n o t  h a v e  t h e  c o n s t i t u t i o n a l  a u t h o r i t y  t o  e n t e r  i n t o  the 
s e t t l e m e n t .

A  s e c o n d  e l e m e n t  o f  t h e  l e g i s l a t i o n  w o u l d  r e p l a c e  t h e  
a p p r o x i m a t e l y  s e v e n  m i l l i o n  a c r e s  o f  l a n d  c u r r e n t l y  h y p o t h e c a t e d  to 
the T r u s t  w i t h  t h e  a p p r o x i m a t e l y  5 5 0 , 0 0 0  a c r e s  o f  o n s h o r e  l a n d
n o m i n a t e d  b y  t h e  P l a i n t i f f s  as P r o p o s e d  S u b s t i t u t e  L a n d  p l u s  t h e  
a p p r o x i m a t e l y  1.5 m i l l i o n  a c r e s  o f  t h e  e x i s t i n g  c o l l a t e r a l  o f  l a s t  
r e s o r t  ( o f f s h o r e  C o o k  I n l e t  o i l  a n d  g a s  f i e l d s ) . T h e  r e m a i n i n g  
c u r r e n t l y  h y p o t h e c a t e d  l a n d s  w o u l d  b e  r e l e a s e d .  W e  h a v e  d i s c u s s e d  
th i s  w i t h  o u r  c l i e n t s  a n d  t h e y  h a v e  a g r e e d  t o  t h i s  ( a l t h o u g h  i t  w o u l d  
ta k e  c o u r t  a p p r o v a l ) . T h e  r e a s o n  f o r  t h i s  a m e n d m e n t  to C h a p t e r  66 is 
t h a t  a g o o d  d e a l  o f  t h e  o p p o s i t i o n  t o  C h a p t e r  66 is r e l a t e d  t o  t h e  7 
m i l l i o n  a c r e s  o f  l a n d  c u r r e n t l y  h y p o t h e c a t e d  t o  t h e  T r u s t .

T h e  t h i r d  e l e m e n t  of t h e  l e g i s l a t i o n  w o u l d  d i r e c t  t h e  S t a t e  to 
e s c r o w  r e c e i p t s  f r o m  n e w  d e v e l o p m e n t  o n  P r o p o s e d  S u b s t i t u t e  L a n d  so 
that if s u c h  l a n d  is u l t i m a t e l y  c o n v e y e d  to t h e  Tr u s t ,  t h e  f unds 
r e c e i v e d  w i l l  b e  d e p o s i t e d  i n t o  t h e  T r u s t  F u n d . 7 A f t e r  l a n d  is

6/ T h e  S t a t e  h a s  r e p e a t e d l y  a t t e m p t e d  t o  h a v e  t h e s e  c l a i m s  
d i s m i s s e d  t o  n o  ava i l .  A  l e g a l  m e m o r a n d u m  i s s u e d  in J a n u a r y  1990 
d e s c r i b i n g  t h e s e  c l a i m s  a n d  t h e i r  l e g a l  b a s e s  v*as w i d e l y  d i s t r i b u t e d  
in 1990 a n d  is a v a i l a b l e  u p o n  r e q u e s t .  T h e  S t a t e ' s  d i s r e g a r d i n g  of 
the l e g a l  p r i n c i p l e s  d e s c r i b e d  in t h a t  m e m o r a n d u m  r e s u l t e d  in t h e  
i m p o s i t i o n  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n  a g a i n s t  t h e  S t a t e  d o i n g  
a n y t h i n g  o n  M e n t a l  H e a l t h  T r u s t  L a n d  w i t h o u t  c o u r t  a p p r o v a l  a n d  t h e  
p l a c i n g  o f  a c l o u d  o n  a l l  t h i r d  p a r t y  i n t e r e s t s  in M e n t a l  H e a l t h  
T r u s t  Lands.
7/ T h e  D e p a r t m e n t  o f  L a w  h a s  i n d i c a t e d  t h e r e  is n o  a u t h o r i t y  to 
p l a c e  s u c h  f u n d s  in e s c r o w  u n d e r  c u r r e n t  law.
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n o m i n a t e d  as  P r o p o s e d  S u b s t i t u t e  Land, in o r d e r  to  p r o t e c t  t h e  
T r u s t ' s  f u t u r e  i n t e r e s t ,  t h e  P l a i n t i f f s  m u s t  a p p r o v e  a n y
t r a n s a c t i o n s .  I f  f u n d s  r e c e i v e d  f r o m  s u c h  n e w  a c t i v i t y  c a n  n e v e r  b e
d e p o s i t e d  i n t o  t h e  T r u s t  fund, t h e r e  a r e  m a n y  f e w e r  t r a n s a c t i o n s  t h a t
it m a k e s  s e n s e  f o r  t h e  P l a i n t i f f s  t o  a p p r o v e .

W e  r e c o g n i z e  t h a t  t h e r e  h a s  b e e n  i n t e n s e  p r e s s u r e  t o  p a s s  SB  
6 7 / H B  201 as a w a y  t o  i m m e d i a t e l y  r e s o l v e  t h e  M e n t a l  H e a l t h  T r u s t  
L a n d s  l i t i g a t i o n .  U n f o r t u n a t e l y ,  t h a t  r o u t e  l e a d s  t o  c a l a m i t y .  W e  
h o p e  t h a t  in t h e  r u s h  to  a d j o u r n m e n t ,  y o u  w i l l  f i n d  t i m e  t o  a p p r a i s e  
t h e  W e i s s  l i t i g a t i o n  a n d  a v o i d  l i m i t e d  - p e r s p e c t i v e  f i x e s  t o  C h a p t e r  
66 t h a t  w i l l  o n l y  e x a c e r b a t e  t h e  s i t u a t i o n .  W e  a l s o  h o p e  t h a t  y o u  
w i l l  a c c e p t  o u r  s u g g e s t i o n s  to e n h a n c e  t h e  a c c e p t a b i l i t y  o f  t h e  
C h a p t e r  66 s e t t l e m e n t  to  t h e  c o u r t  as a w a y  t o  h e l p  a l l  o f  u s  t h r o u g h  
t h i s  m o r a s s  s o o n e r  t h a n  a n y  o t h e r  c o u r s e  o f  a c t i o n  p r e s e n t l y  u n d e r  
c o n s i d e r a t i o n  b y  t h e  l e g i s l a t u r e .

D a v i d  T. W a l k e r

E n c l o s u r e

cc: J a m e s  B. G o t t s t e i n P e t e r  J. M a a s s e n  
G. T h o m a s  K o e s t e r  
W e n d y  S . F e u e r  
B r i a n  D. B j o r k g u i s t  
K e n t  V. D a w s o n  
R i c h a r d  S. T h w a i t e s ,  J r  
V e r n  T. W e i s s

J e f f r e y  L. J e s s e e  
P h i l i p  R. V o l l a n d  
C h a r l e s  E. C o l e  
C h a r l e s  P. B o d d y  
R o b e r t  B. S t i l e s  
W a l t  B a l d w i n
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HAND DELIVERED

The Honorable Charles E. Cole 
Attorney General 
State of Alaska 
P. O. Box 11300 
Juneau, Alaska 99811

F.e: Plaintiffs' Nomination of
£rg.B.pfifid.^abe.Utwtfi. Eand

Dear Attorney General Cole:

This is in response to your letter dated February 25, 1993
pertaining to implementation of the proposed settlement of Weiss et 
al v. S t a t e . 4FA“82**2208 Civ., with respect tc Proposed Substitute 
Land nominations, the Cook Inlet Oil and Gas Proposed Substitute Land 
nominations, and mineral closing orders on Proposed Substitute Land.

Your letter asserts that until the proposed settlement has been 
finally approved b y  the court, nominations of Proposed Substitute 
Land1 are subject to acceptance or rejection by  the State. This 
assertion is incorrect. Article V, Sections 6 and 7, provide:

1/ Article: III, Section 11 provides:

11, Nomination of Substitute Lar.d. {a} Except for lands in 
Legislative Designated Areas, the Plaintiffs may nominate any land 
owned by the State and meeting the criteria of Section 55 of Chapter 
66 as Proposed Substitute Land for conveyance to the Trust. For the 
purpose of this section, land which has been or may b e  selected under 
the Alaska Statehood Act, as amended, may be proposed a s  Substitute 
Land.

(b) If the Commissioner objects that the land so nominated does 
not meet the criteria of Section 55 of Chapter 66 or that the total 
amount of land nominated as Proposed Substitute Land greatly exceeds 
the amount of land foroseeably required to reconstitute the Trust, 
then the Commissioner shall notify the Plaintiffs of his o r  her 
objection. The Plaintiffs and the state shall then have 60 days to 
resolve the issue. If the issue is not resolved within such 60 day 
period, the Commissioner may refer the matter to the court for 
resolution under Section 57 of Chapter 66. If the Commissioner's 
objection is to the amount of Proposed Substitute La n d  and the court

TELECOPIER; 
(007) aoa-iaeO
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6. Adherence to Settlement Agreement. The commissioner 
shall ensure adherence to the provisions of Article V, 
Sections 2, 5, and 7 of this Settlement Agreement, * * *
This Section is effeative as of the date of this Settlement 
Agreement.

7. Management of Proposed Substitute L a n d . Proposed. 
Substitute Land shall be segregated from entry o r  disposal, 
including closure to mineral entry, unless otherwise 
mutually agreed to by the parties.

The Settlement Agreement clearly contemplated and provided that 
the Plaintiffs could nominate Proposed Substitute Land prior to court, 
approval and tliat once nominated, such lands were to be segregated 
from entry o r  disposal and closed to mineral entry unless the parties 
agreed otherwise,

Your letter suggests that the remedy provided t o  the State for 
improper nomination under Artiole III, Seotion 11(b) is not available 
until final court approval and therefore the State has the right to 
unilaterally rewrite the terms of the 'Settlement Agreement to allow 
the State to reject nominations of Proposed Substitute L a n d . # We have 
never taken the position that the 11(b) procedure is unavailable to 
the State prior to final approval, in fact we have notified your 
offices that we believe the State does have the right to exercise the 
11(h) procedure and remedy.

Under the procedures of Article III, Section 11 (b) of the
settlement agreement (set forth in footnote 1), if the State believes 
a nomination does not meet the criteria of Section S5 of Chapter 66 
or that the total amount of land nominated as Proposed Substitute 
Land greatly exceeds the amount of land foreseeably required to 
reconstitute the trust, the parties have 60 days to resolve the 
issue, following whioh thu State may, if it ohooses to do so, seek a 
court determination of whether the nomination stands. We  are 
therefore treating your February 25, is93 letter as commencing the 
60-day period. If at the end of the 60 days, the State continues to 
maintain that the nominations are improper, it must follow the 
agreement and return to court, not take unilateral action in 
violation of the settlement agreement.

Your letter's assertion that "the state did not aaoept the PSL 
nominations of oil and gas tracts because they are not comparable to 
any original trust parcels" reflects the Department of Law's refusal 
to acknowledge the Trust's loss of significant oil and gas properties 
for which there must be compensation under the settlement. We have 
advised the State that under the settlement there is significant 
acreage of Non-Reconstituted Trust Land with oil and gas potential 
for which the Trust must be compensated. Frankly, I thought we hod

agrees, the Plaintiffs have the right to select which Proposed 
Substitute Land shall be removed.
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resolved this issue of the propriety of ube nominations last fall 
when we met. In any event, by letter dated October 15, 1992, from 
our project manager, Meg Hayes, to the state's project manager, Bruce 
Phelps, w e  provided the State with a list of Non-Reconstituted Trust 
land parcels that we believed had oil and gas value (copy attached}. 
We also kn o w  that millions of dollars have been received over the 
years from leasee on Original Trust Lands.

The Settlement Agreement is quite alear that the Plaintiffs can 
nominate any land for inclusion in the Trust and that a process is 
than followed to determine if it should ultimately b e  conveyed to the 
Trust, o n  March 4, 1993, we received a March 2, 1993 letter from Ron 
Swanson "rejecting" additional nominations. The same analysis 
applies t o  the parcels purported to be "rejected" in that letter. 
One of the procedures, as outlined above, is the right of the State 
to challenge the nomination in court after a 60-day notice period. 
We are confident that our nominations can sustain such a challenge 
because of their comparability to Non-Reconstituted Trust land. We 
insist that the State follow the agreed-upon procedures and segregate 
all nominations from entry or disposal and close them to mineral 
entry.2 While we are willing to continue to work with the State with 
respect to voluntarily denominating Proposed Substitute Land in 
appropriate circumstances w e  cannot accept the State's attempt to 
unilaterally reject nominations in violation of the Settlement 
A g r e ement.

I urge y o u  to reco.isider your position in this matter, and, in 
the case of a continuing dispute over the correct interpretation of 
the language of our agreement to seek the court's guidance as 
contemplated by  the parties and provided under the settlement 
agreement.

y o u r s ,

'.£ 'J jc a J iu w

DTW:ndp
T. Walker

ccs James B. Gottstein Ron Swanson
Jeffrey L. Jessee Bruce Phelps
Philip R. Volland G. Thomas Koester
Margaret J . Hayes Wendy S . Feuer
Brian D. Bjorkquist

2/ tte have been working with DNR on a way to encourage mineral 
development on Proposed Substitute Lands but have been told that 
current statutes and regulations do not allow sufficient flexibility 
to accomplish this.



C h a r l e s  E. Cole, Esq.
P.O. B o x  K, S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 3 0 0  
(907) 4 6 5 - 3 6 0 0

A t t o r n e y  G e n e r a l  of t h e  
S t a t e  of A l a s k a ,  D e f e n d a n t

J a m e s  B. G o t t s t e i n ,  Esq. 
406 G Stre e t ,  S u i t e  206 
A n c h o r a g e ,  A l a s k a  9 9 501 
(907 2 7 4 - 7 6 8 6

A t t o r n e y  for P l a i n t i f f s ,  
t h e  A l a s k a  M e n t a l  H e a l t h  
A s s o c i a t i o n ,  et a l .

D a v i d  T. W a l k e r ,  Esq.
417 H a r r i s  S t r e e t  
J u n e a u ,  A l a s k a  9 9 8 0 1  
(907) 586 3537

L e a d  C o u n s e l  for P l a i n t i f f s

J e f f r e y  L. J e s s e e ,  Esq. 
615 E. 8 2 n d  A v e n u e  
A n c h o r a g e ,  A l a s k a  9 9 5 1 8  
(907) 3 4 4 -  1002

A t t o r n e y  for P l a i n t i f f s  
A n i t a  Bo s e l ,  et  al.

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  
F O U R T H  J U D I C I A L  D I S T R I C T  A T  F A I R B A N K S

V E R N  T. WE I S S ,  f a t h e r  a n d  n e x t  
f r i e n d  of C A R L  W E I S S ,  a m i n o r  
c h i l d ,  a n d  E A R L  H I L L I K E R ,  o n  
b e h a l f  of t h e m s e l v e s  a n d  all 
o t h e r s  s i m i l a r l y  s i t u a t e d ;  the 
A L A S K A  M E N T A L  H E A L T H  A S S O C I A T I O N ,
M A R Y  C. N A N U W A K  a n d  J O H N  M A R T I N ,  
o n  b e h a l f  of t h e m s e l v e s  a n d  all 
o t h e r s  s i m i l a r l y  s i t u a t e d ;
A N I T A  BOSEL, F R A N C E S  D O U L I N ,
S H A R O N  G O O D W I N ,  A N D  G A B R I E L  
H A V O C ;  a n d  H.L., M.K. a n d  A L A S K A  
A D D I C T I O N  R E H A B I L I T A T I O N  S E R V I C E S ,

P l a i n t i f f s ,

v s .

S T A T E  O F  A L A S K A , C a s e  No. 4 F A - 8 2 - 2 2 0 8  C I V I L

D e f e n d a n t .

S E T T L E M E N T  A G R E E M E N T



(iii) a n y  d i s p u t e s  w i t h  r e s p e c t  to t h e  m a n a g e m e n t  of H y p o t h e­

ca t e d  Lands, i n c l u d i n g  a p p l i c a t i o n  of t h i s  s e ction, 

sh all be r e s o l v e d  b y  t h e  c o u r t  u n d e r  S e c t i o n  57 of 

C h a p t e r  66.

6. A d h e r e n c e  to S e t t l e m e n t  A g r e e m e n t . T h e  C o m m i s s i o n e r  

shall e n s u r e  a d h e r e n c e  to t h e  p r o v i s i o n s  o f  A r t i c l e  V, S e c t i o n s  

2, 5, a n d  7 of this S e t t l e m e n t  A g r e e m e n t ,  i n c l u d i n g  but not 

l i m i t e d  t o  n o t i n g  to the r e c o r d  the s t a t u s  of H y p o t h e c a t e d  L a n d  

a n d  p r o m u l g a t i n g  a D e p a r t m e n t  O r o e r  i n  t h e  f o r m  a t t a c h e d  h e r e t o  

as E x h i b i t  I. T h e  H y p o t h e c a t e d  L a n d s  L i s t  s h a l l  a l s o  be r e c o r d e d  

b y  t h e  S t a t e  at its e x p e n s e .  T h i s  S e c t i o n  is e f f e c t i v e  as o f  the 

d a t e  of t h i s  S e t t l e m e n t  A g r e e m e n t .

7. M a n a g e m e n t  of P r o p o s e d  S u b s t i t u t e  L a n d . P r o p o s e d  S u b­

s t i t u t e  L a n d  s h all be s e g r e g a t e d  f r o m  e n t r y  o r  d i s p o s a l ,  i n c l u d­

i n g  c l o s u r e  to m i n e r a l  entry, u n l e s s  o t h e r w i s e  m u t u a l l y  a g r e e d  to 

b y  t h e  p a r t i e s .

A R T I C L E  VI.
E X E R C I S E  OF R E M E D I E S  F O R  B R E A C H  O R  D E FAULT.

R e m e d i e s  for B r e a c h  of R e s p o n s i b i l i t i e s  a n d  O b l i g a t i o n s .

T h e  p a r t i e s  a g r e e  t h a t  ea c h  p r o v i s i o n  of C h a p t e r  66 a n d  this 

S e t t l e m e n t  A g r e e m e n t  are of m a t e r i a l  i m p o r t a n c e  to this s e t t l e­

m e n t .  In t h e  e v e n t  of:

(i) a b r e a c h  by the S t a t e  o r  P l a i n t i f f s  of a n y  p r o v i s i o n ,

term, or  c o v e n a n t  of t h i s  S e t t l e m e n t  A g r e e m e n t ;

(ii) a f a i l u r e  of a p a r t y  o r  t h e  T r u s t  A u t h o r i t y  to c o m p l y

w i t h  a n y  a p p l i c a b l e  p r o v i s i o n  of C h a p t e r  66 or this 

S e t t l e m e n t  A g r e e m e n t ;  o r
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DEPARTMENT OF FISH AND GAME 
POSITION PAPER

B i l l  N o : H B 2  01

S p o n s o r : H o u s e  R e s o u r c e s  C o m m i t t e e

D i v i s i o n : H a b i t a t  a n d  R e s t o r a t i o n

D e p a r t m e n t  P o s i t i o n : S u p p o r t  H B 2 0 1  w i t h  a m e n d m e n t s .

H B 2 0 1  is a n  i m p r o v e m e n t  o v e r  e x i s t i n g  M e n t a l  H e a l t h  T r u s t  l e g i s l a t i o n  
b e c a u s e  A D N R  m a n a g e m e n t  of t r u s t  lands, if g o v e r n e d  b y  s t a t e  l a n d  
m a n a g e m e n t  s t a t u t e s  a n d  n e g o t i a t i o n s  w o u l d  p r o v i d e  g r e a t e r  
c o n s i d e r a t i o n  o f  p u b l i c  r e s o u r c e s  a n d  i n t e r e s t s  in the u s e  a n d  d i s p o s a l  
of  t r u s t  lands, a n d  w o u l d  o f f e r  the t r u s t  l a n d  m a n a g e m e n t  s e r v i c e s  at 
l o w e r  c o s t  t h a n  t h e y  c o u l d  o b t a i n  as a n  i n d e p e n d e n t  o r g a n i z a t i o n .  
H B 2 0 1  l i m i t s  s t a t e  l a n d  i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  h e l d  as 
c o l l a t e r a l  to o l d  M e n t a l  H e a l t h  T r u s t  la n d s ,  r a t h e r  t h a n  all l a n d s  as 
r e q u i r e d  i n  e x i s t i n g  s t a t u t e s .  H B 2 0 1  w o u l d  n o t  p r e v e n t  m o n e y  f r o m  
w i l d l i f e  s t a m p s ,  fees, etc., f o r  u s e  of s p e c i a l  a r e a s  m a n a g e d  b y  A D F & G  
f r o m  b B i n g  a l l o c a t e d  to the d e p a r t m e n t  f o r  s p e c i a l  a r e a s  m a n a g e m e n t .  
H B 2 0 1  d o e s  n o t  a l l o w  the M e n t a l  H e a l t h  T r u s t  to s e l e c t  l a n d s  in 
l e g i s l a t i v e l y  d e s i g n a t e d  areas.

K B 2 0 1  is a n  i m p r o v e m e n t  o v e r  SB6'7 a n d  e x i s t i n g  M e n t a l  H e a l t h  T r u s t  
l e g i s l a t i o n  in  t h a t  it o n l y  r e q u i r e s  3% o f  the g e n e r a l  s t a t e  r e v e n u e  be 
d e p o s i t e d  i n  t h e  M e n t a l  H e a l t h  Trust. T h i s  is a m u c h  m o r e  r e a s o n a b l e  
a m o u n t  t h a n  S B 6 7  o r  A S  3 8 . 0 5 . 8 0 0  w h i c h  r e q u i r e  a 6% d e p o s i t .

T h e  m e a n i n g  of t h e  n e w  A S  3 8 . 0 5 . 8 0 0  s u b s e c t i o n  (2) is n o t  as c l e a r  as 
it c o u l d  be. A p p a r e n t l y  t h i s  s u b s e c t i o n  m e a n s  t h a t  the e x i s t e n c e  o f  a n  
o i l  a n d  g a s  le a s e ,  m i n i n g  claim, etc., w o u l d  n o t  p r e v e n t  l a n d  f r o m  
b e i n g  t r a n s f e r r e d  to the M e n t a l  H e a l t h  T r u s t .  T h i s  s u b s e c t i o n  s h o u l d  
be r e w r i t t e n  t o  s i m p l y  s a y  that s t a t e  l a n d s  w i t h  e x i s t i n g  m i n i n g  
c l a i m s ,  l e a s e s ,  o i l  a n d  g a s  leases, a n d  u n c o n v e y e d  m u n i c i p a l  s e l e c t i o n s  
m a y  b e  t r a n s f e r r e d  to t h e  M e n t a l  H e a l t h  T r u s t .

R e w r i t e  A S  3 8 . 0 5 . 8 0 0  (2) to s a y  l a n d  t h a t  is s u b j e c t  to a n y  o r  all of 
the f o l l o w i n g  m a y  b e  t r a n s f e r r e d  to t h e  trust. A d d  a s e c t i o n  5 w h i c h  
says: l a n f p u r c h a s e d  w i t h  W a l l o o - B r e a u x  o r  P i t t m a n  R o b i n s o n  f u n d s  for
p u b l i c  p u r p o s e s  in l e g i s l a t i v e l y  d e s i g n a t e d  s p e c i a l  a r e a s  w h i c h  fall 
w i t h i n  o r i g i n a l  M e n t a l  H e a l t h  T r u s t  l a n d s  m a y  not be t r a n s f e r r e d  to  the
t r u s t .

C o m m i s s i o n e r 's S i g n a t u r e  i

/

DATE .it
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PREVIOUSLY PROPOSED AH2NDH2NTS AND G3H3 2 01 (R33)

R r a p a r a d  for H c u s ^  R e a c u r c a s  c o m m i t t a e  K a a r i a g

M a r c h  29, 1993

Management of. .Bectlon 802 Land

A s  p r e v i o u s l y  p r o p o s e d ,  if a p a r c e l  cf l a n d  q u a l i f i e d  as 
" S e c t i o n  3 0 2 11 l a n d  b e c a u s e  cf t h e  e x i s t e n c e  of a t h i r d - p a r t y  
i n t e r s e t  o r  a p p r o p r i a t e d  use, t h e n  t h e  a m e n d m e n t s  w o u l d  h a v e  
r e q u i r e d  t h e  D e p a r t m e n t  of N a t u r a l  R e s o u r c e s  t o  m a n a g e  all of 
t h a t  la n d  u n d e r  S e c t i o n  302 ( g e n e r a l  g r a n t  l a n d  m a n a g e m e n t  
standards,' . P e r  e x a m p l e ,  in t h e  c a s e  of a O M H T L  c o v e r e d  b y  a 
s u r f a c e  lease, D N R  w o u l d  h a v e  b e a n  r e q u i r e d  to  n o t  o n l y  
a d m i n i s t e r  t h e  s u r f a c e  l e a s e  u n d e r  S e c t i o n  802, b u t  D N R  w o u l d  
a l s o  b e  r e q u i r e d  t o  a d m i n i s t e r  t h e  m i n e r a l  e s t a t e  u n d e r  
S e c t i o n  802.

C S H B  201 c h a n g e s  t h i s  b y  p r o v i d i n g  t h a t  o n l y  t h e  
q u a l i f y i n g  i n t e r e s t  or  i n t e r e s t s  (e.g., t h e  s u r f a c e  lease) 
w i l l  b e  a d m i n i s t e r e d  b y  D N R  u n d e r  S e c t i o n  802. E a c h  of  t h e  
r e m a i n i n g  u n a p p r o p r i a t e d  "sticks*1 in t h e  " b u n d l e "  o f  p r o p e r t y  
r i g h t 3  w i l l  b e  m a n a g e d  u n d e r  S e c t i o n  3 (AS 3 7 . 1 4 . 0 0 9 ) .

T h i s  c r e a t e s  t h e  p o t e n t i a l  f o r  a c o n f l i c t  b e t w e e n  D N R ' s  
m a n a g e m e n t  o f  a q u a l i f y i n g  (e.g., p r e e x i s t i n g )  i n t e r e s t  u n d e r  
S e c t i o n  802 s t a n d a r d s ,  a n d  m a n a g e m e n t  of t h e  o t h e r  " s t i c k s "  b y  
t h e  t r u s t  a u t h o r i t y  (or D N R  as i t s  c o n t r a c t o r )  u n d e r  S e c t i o n  9 
s t a n d a r d s .  A  n e w  s e c t i o n  h a s  b e e n  a d d e d  t o  C S H B  2 0 1  ( S e c t i o n  
4 o n  p a g e  3) t o  r e q u i r e  t h a t  a n y  s u c h  c o n f l i c t s  a r e  to b e  
r e s o l v e d  in a c c o r d a n c e  w i t h  t h e  m a n y  l a w s  ( i n c l u d i n g  c o u r t  
d e c i s i o n s )  t h a t  a p p l y  t o  c o n f l i a t s  b e t w e e n  s u r f a c e  a n d  m i n e r a l  
u a e r s .  T h e  r e a s o n  t h i s  n e w  s e c t i o n  h a s  b e e n  i n c l u d e d  is to 
m a k e  i t  c l e a r  t h a t  t h e  t r u s t  a u t h o r i t y ' s  m a n a g e m e n t  is s u b j e c t  
t o  t h e s e  d e v e l o p e d  l e g a l  p r i n c i p l e s  a n d  t h a t  t h e s e  p r i n c i p l e s  
a r e  n o t  t o  b e  d i s t i n g u i s h e d  o r  d i s r e g a r d e d  j u s t  b e c a u s e  t h e  
t r u s t  is t h e  l a n d o w n e r  a n d  t h e  t r u s t  a u t h o r i t y  h a s  a 
o b l i g a t i o n  t o  m a n a g e  its a s s e t s  i n  a f i d u c i a r y  m a n n e r  t o  
f u l f i l l  t h e  p u r p o s e s  of t h e  tr u s t .  O f  c o u r s e ,  b e c a u s e  t h e  
t r u s t  t a k e s  its l a n d  a n d  m i n e r a l  a s s e t s  s u b j e c t  t o  e x i s t i n g  
t h i r d - p a r t y  i n t e r e s t s ,  a n y  c o n t r a c t u a l  r i g h t s  a d d r a a s i n g  
w h e t h e r  o t h e r  c o n c u r r e n t  land u s e s  a r e  a l l o w e d  m u s t  a l s o  be
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h o n o r e d  b y  t h a  t r u s t  a u t h o r i t y  in its m a n a g e m e n t  cf t h e  o t h e r  
" s t i c k s "  u n d e r  S e c t i o n  9.

T r a n s f e r  cf T i t l e  t o  T r u s t  A u t h o r i t y

A s  p r e v i o u s l y  p r o p o s e d ,  t h e  a m e n d m e n t s  r e q u i r e d  D N R  to 
" c o n v e y  t i t l e "  to t h e  r e c o n s t i t u t e d  t r u s t  l a n d  t o  t h e  t r u s t  
a u t h o r i t y .  C S H B  2 0 1  n o w  c l a r i f i e s  t h a t  D N R  s h a l l  c o n v e y  t i t l e  
" b y  p a t e n t  w i t h o u t  s u r v e y "  t o  t h e  t r u s t  a u t h o r i t y  ( S e c t i o n  1 6  
o n  p a g e  10). A n e w  s e c t i o n  h a s  b e e n  a d d e d  t o  C S H B  201 
( S a c t i o n  7 o n  p a g e  4) t o  c l a r i f y  t h a t  t h e s e  c o n v e y a n c e s  a r e  
e x e m p t  f r o m  t h e  e x i s t i n g  r e q u i r e m e n t s  of t h e  A l a s k a  s t a t u t e  
w h i c h  a r g u a b l y  r e q u i r e s  t h a t  t h e s e  l a n d s  be s u r v e y e d  p r i o r  to  
c o n v e y a n c e .  T h i s  is a r e a s o n a b l e  c o m p r o m i s e  b e c a u s e  it a l l o w s  
t h e  t r u s t  a u t h o r i t y  t o  a c t u a l l y  t a k e  t i t l e  b y  p a t e n t  w h i l e  at  
t h e  3 a m e  t i m e  d e l a y i n g  t h e  e x p e n s e  of s u r v e y s  u n t i l  t h e r e  is a 
r e a l  r e a s o n  t o  s u r v e y  a p a r t i c u l a r  p a r c e l  of r e c o n s t i t u t e d  
t r u s t  land.

I d e n t i f i c a t i o n  of Property,.to be. R e t u r n e d  to 
R e c o n s t i t u t e d  T r u s t

I n  C S H B  201, A S  3 S . 0 5 . 8 0 0  ( c o n t a i n e d  in S e c t i o n  3 o n  p a g e  
5) h a s  b e e n  r e w r i t t e n  to  c l a r i f y  e x a c t l y  w h a t  O M H T L  is b e i n g  
r e t u r n e d  t o  t h e  r e c o n s t i t u t e d  tr u s t .  W h a t  w a s  p r e v i o u s l y  
d e f i n e d  as " c o n v e y e d  o r  e n c u m b e r e d "  l a n d  is n o w  d e f i n e d  as 
" c o n v e y e d "  land. T h a  w o r d  " e n c u m b e r e d "  has b e e n  d e l e t e d  f r o m  
t h e  definition, b e c a u s e  c o n v e y e d  l a n d  is g e n e r a l l y  b e i n g  
r e m o v e d  f r o m  t h e  t r u s t  w h i l e  e n c u m b e r e d  l a n d  is g e n e r a l l y  
b e i n g  r e t u r n e d  t o  t h e  t r u s t  ( s u b j e c t  t o  e x i s t i n g  t h i r d - p a r t y  
i n t e r e s t s  a n d  a p p r o p r i a t e d  u s e e ) .

A t  t h e  r e q u e s t  o f  DNR, a d d i t i o n a l  c a t e g o r i e s  o f  l a nds 
h a v e  b e e n  a d d e d  t o  t h e  l i 3 t  o f  " c o n v e y e d "  O M H T  l a n d s  t h a t  a r e  
n e t  b e i n g  r e t u r n e d  t o  t h e  r e c o n s t i t u t e d  trust.

I n  C S H B  201' " r e s e r v e d  b y  lav/ f r o m  t h e  p u b l i c  d o m a i n "  h a s  
n o w  a l s o  b e e n  d e f i n e d  (page 6 > . T h e  t e r m  c o v e r s  t h e  O M H T L  in 
l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  (LDAs) t h a t  a r e  n o t  b e i n g  
r e t u r n e d  t o  t h e  r e c o n s t i t u t e d  trust.

F i n a l l y ,  a p r o v i s i o n  h a a  b e e n  a d d e d  to C S H B  201 (AS 
3 8 . 0 5 . 8 0 0 ( b )  at t h e  b o t t o m  of p a g e  6) to c l a r i f y  t h a t  if 
e i t h e r  t h e  s u r f a c e  o r  t h e  m i n e r a l  e s t a t e  of O M H T L  h a s  b a e n  
" c o n v e y e d , "  t h e n  n e i t h e r  s s t a t 3  is b e i n g  r e t u r n e d  t o  t h e  
r e c o n s t i t u t e d  t r u s t .

[14138-0001/CONTftACT.01]
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P r o t e c t e d  Thirti-PartY I n t e r e s t s  in Q M K T L

W i t h  t h a  a s s i s t a n c e  of DNR, S e c t i o n  302 o f  A S  3 3 . 0 5  (AS 
3 3 . 0 5 . 3 0 2  s t a r t i n g  a t  t h e  t o p  o f  p a g e  7 of  C S K S  201) h a a  b e e n  
r e v i s e d  t o  b r o a d e n  t h e  l i s t  of p r o t e c t e d  t h i r d - p a r t y  i n t e r e s t s  
so t h a t  a l l  t h i r d - p a r t y  r i g h t s  a r e  p r o t e c t e d . N e w  d e f i n i t i o n s  
h a v e  b e e n  a d d e d  to  c o v e r  " l a n d  u s e  p e r m i t s "  a n d  " l a n d  r i g h t s  
c o n v e r t i b l e  t o  t i t l e , "  T h e  l a t e r  t e r m  c o v e r s  l a n d  i n t e r e s t s  
(such as l s a s s s  a n d  h o m e s t e a d  r i g h t s )  t h a t  m a y  b e  c o n v e r t e d  to 
t i t l e .  A  n e w  s u b s e c t i o n  (e) a d d e d  t o  AS  3 8 . 0 5 . 8 0 2  (on p a g e  3 
of C S H B  201) p r o v i d e s  t h a t  t h e s e  " l a n d  r i g h t s  c o n v e r t i b l e  to  
t i t l e "  a r e  t r e a t e d  as p r o t e c t e d  t h i r d - p a r t y  i n t e r e s t s  unti? 
t i t l e  is i s s u e d ,  at w h i c h  t i m e  t h e  t r u s t  is d i v e s t e d  of its 
i n t e r e s t  i n  t h e  p r o p e r t y .  T h i s  a l l o w s  t h e  t r u s t  t o  r e c e i v e  
t h e  l e a s e  p a y m e n t s  c r  e t h e r  r e v e n u e s  g e n e r a t e d  f r o m  t h e s e  O M H T  
l a n d s  u n l e s s  a n d  u n t i l  t h e y  are c o n v e r t e d  t o  f e e  i n t e r e s t s .

A d d i t i o n a l  l a n g u a g e  h a s  a l s o  b e a n  a d d e d  t o  C S K 3  201 
( s u b s e c t i o n  (f) t o  A S  3 8 . 0 5 . 3 0 2  o n  p a g e  8) t o  c l a r i f y  t h a t  for 
p u r p o s e s  of m i n i n g  c l a i m s  a n d  m i n i n g  l e a s e h o l d  l o c a t i o n s ,
O M H T L  is c o n s i d e r e d  t o  h a v e  b e e n  o p e n  to m i n e r a l  e n t r y  u n l e s s  
c l o s e d  t o  m i n e r a l  e n t r y  b y  a c o u r t  c r  D N R  or d e r .  A l l  O M H T L  
h a s  b e e n  c l c s a d  to m i n e r a l  e n t r y  b y  c o u r t  a n d  DNP. o r d e r s  s i n c e  
N o v e m b e r  5, 1935 a n d  t h e  p r o v i s i o n  is n o t  i n t e n d e d  t o  a l t e r  
t h e  a f f e c t  o f  t h e s e  c l o s i n g  o r d e r s .

blinding— o f  D N R  L a n a  M a n a g e m e n t  R e s p o n s i b i l i t i e s

U n d e r  t h e  b i l l  D N R  is r e q u i r e d  to  m a n a g e  a l l  S e c t i o n  302 
i n t e r e s t s ,  I n  a d d i t i o n ,  t h e  t r u s t  a u t h o r i t y  i3 r e q u i r e d  t o  
c o n t r a c t  w i t h  D N R  t o  m a n a g e  t h e  r s 3 t  of t h a  r e c o n s t i t u t e d  
t r u s t  as w e l l /  u n l e s s  t h e  t r u s t  a u t h o r i t y  d e t e r m i n e s  t h a t  the 
b e s t  i n t e r e s t s  of t h e  t r u s t  b e n e f i c i a r i e s  w o u l d  b e  s e r v e d  b y  
o t h e r  a r r a n g e m e n t s  (for e x a m p l e ,  d i r e c t  t r u s t  a u t h o r i t y  
m a n a g e m e n t /  o r  a c o n t r a c t u a l  a r r a n g e m e n t  w i t h  a p r i v a t e  l a n d  
m a n a g e m e n t  c o n t r a c t o r ) . C S H 3  2 0 1  h a s  b e e n  r e v i s e d  t o  i n c l u d e  
t w o  n e w  s e c t i o n s  ( S e c t i o n s  10 a n d  11 o n  p a g e s  9 a n d  10) w h i c h  
a l l o w  t h e  l e g i s l a t u r e  t o  m a k e  a p p r o p r i a t i o n s  f r o m  t h e  m e n t a l  
h e a l t h  t r u s t  i n c o m e  a c c o u n t  t o  f u n d  D N R ’s m a n a g e m e n t  d u t i e s ,  
of  c o u r s e ,  t h e  b i l l  a l r e a d y  p r o v i d e s  t h a t  a n y  r e v e n u e  
g e n e r a t e d  f r o m  D N R ’s m a n a g e m e n t  of O M K T L  m u s t  b e  d e p o s i t e d  b y  
D N R  i n t o  t h e  s a m e  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  f r o m  
w h i c h  D N R  c a n  b e  f u n ded.

(141 ae-oco i /contract .o i )
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C L E R K’S OFFICE

AMENDED AND APPROVED
Date:...C2..7.3Z.3. .... .—•—

Submitted by: Assemblymember Bamett 
Prepared by: Assembly Policy and Budget

Office
For reading:

ANCHORAGE, ALASKA
AR NO. 93- 71 (As Amended)

A RESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING AN 
EXPEDIENT AND FINAL RESOLUTION TO THE MENTAL HEALTH LAND TRUST 
LITIGATION

WHEREAS, an expedient and final resolution of the Mental Health Land Trust litigation 
and establishment of funding guidelines for mental health programs, is important for the residents 
of the Municipality of Anchorage and the State of .Alaska; and

WHEREAS, orderly acquisition, management, and conveyance of lands for municipal 
purposes is vital to the continued and orderly development of the Municipality; and

WHEREAS, continuation of existing multiple-use land-use patterns on lands within or 
adjacent to the Municipality is important for industry, recreation, and tourism; and

WHEREAS, in 1991, the Legislature adopted Chapter 66, SLA which proposed a 
resolution of the Mental Health Land Trust dispute that would return as much of the original 
Trust Land as possible and exchange other State land for original Trust land that could not be 
returned, that would provide a series of cash payments to be made over a twelve year period, 
and which pledged 6.7 million acres of State land to be held as security to insure completion of 
the land reconstitution and the cash payments; and

WHEREAS, subsequent efforts to implement Chapter 66, SLA 1991 have encountered 
significant and protracted litigation involving multiple affected parties, frustrating a final 
resolution to the Trust settlement for an indeterminate number of years; and

WHEREAS, until all litigation is resolved, the uncertainties regarding land ownership and 
management restrictions ’will continue to hamper land-use activities on (1) the 6.7 million acres 
of State land being held as security, (2) the one millioa acres of original Mental Health Trust 
land, some of which has been transferred, or tentatively approved for transfer, to the 
Municipality, (3) the hundreds of thousands of acres of land being nominated as exchange land, 
including certain lands located within the Municipality, and (4) any other State land, including 
State land located within and adjacent to the Municipality which may be proposed for 
development; and

WHEREAS, the Assembly has concluded that continued attempts to implement Chapter 
66 would result in significant disruption to public and private development within the 
Municipality and adjacent areas; an*
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WHEREAS, continuing uncertainty regarding the disposition of those Municipal 
entitlements that were once original Mental Health Trust lands has frustrated Municipal planning 
and development activities; and

WHEREAS, the land reconstitution as proposed in Chapter 66 would have die pocential 
to create financial hardships and uncertainty for already marginal resource development because 
the Trust would be required by law to maximize money it gets from business in order to meet 
its responsibility to the Trust beneficiaries; and

WHEREAS, ongoing efforts to plan for and develop a four season ski resort in the upper 
Girdwood Valley ’will be frustrated or halted by land claims made by certain mental health 
litigants to that land pursuant to Chapter 66; and

WHEREAS, the State Superior Court concluded on January 14, 1993, that, "at this point 
in time... the likelihood of final approval [of Chapter 66] is speculative, at best"; and

WHEREAS, the basic provisions necessary for an appropriate and reasonable settlement 
responsive to the mental health community’s concerns regarding dependable long-term funding, 
establishment of an integrated comprehensive Mental Health Program, and Trust reconstitution, 
as well as responsive to the Assembly’s concerns regarding the Municipal lands, have already 
been agreed to in previously adopted legislation.

NOW, THEREFORE, the Anchorage Assembly resolves:

Section 1: That the Anchorage Municipal Assembly supports alternative settlement 
options to the Mental Health Trust litigation, such as those introduced by the Senate and House 
Resources Committees in SB 67 and HB 201, which:

1. return to the Trust approximately half the original Trust lands which still have 
clear title, including lands with certain encumbrances which would be compatible 
with the Trust management, and which have not been placed in legislatively 
designated areas or transferred to municipalities;

2. in place of those lands which cannot be returned to the Trust, provide an annual 
allocation of a percentage of the unrestricted general fund to the Mental Health 
Trust Income Account, for subsequent appropriation by the Legislature, as is 
currently required by law (SLA 210, 1990), thereby providing for continuing and 
dependable financial support for the State’s mental health programs and 
eliminating the need for the litigious land exchanges;

3. retain provisions for trust management and mental health program priorities that 
have previously been agreed to and adopted (Chapter 66, SLA 1991); and

I
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4. identify those original Trust lands which are located in legislatively designated 
areas to be held by the State as security, but managed consistent with their 
legislative designations, to insure that the annual allocations to the Mental Health 
Trust Income Account are made in accordance with the agreement.

Section 2: Tliat this resolution presents a reasonable, responsible, and more timely 
solution which positively addresses the Assembly’s concerns identified above.

Section 3: That a copy of this resolution be submitted to each member of the Eighteenth 
Alaska State Legislature and to the Governor.

Section a ; That this resolution becomes effective upon passage and approval.

PASSED AND APPROVED by the Anchorage Assembly this 
of______________ , 1993.

day

Chair
ATTEST:

Municipal Clerk

LR/l»w:DOCE//VRl5
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MENTAL HEALTH TRUST LANDS SETTLEMENT

Representative Jeannette James 

March 19, 1993

Today Alaska finds itself locked up, with most resouice development 
on hold and many residents unclear about title to their land. As 
legislators we are being bombarded with pressure from our voters to 
solve the Mental Health Lands issue and many of us feel obligated to 
do this. However, it appears that we have allowed ourselves to be 
forced into a no-win situation. We are not even party to the lawsuit, 
yet we are expected to have the same powers as the court to find a 
solution. This we simply cannot do. Here are my ideas:

(First, A THOUGHT - should we perhaps enter the lawsuit as 
in te rveners?)

I am not willing to support any agreement or legislation which 
alters the Legislature's ability to appropriate funds for mental 
health expenses or to use excess funds held by the mental health 
authority for other purposes or which alters the original intent of 
the original mental health enabling act. I cannot support the 
provision on Page 8 of Chapter 66 which requires the legislature to 
submit "findings" if their appropriations vary from the Mental Health 
Authority's request.

I concur with paragraph #3 in Mr. Cole's March 12 letter:
"....Resolution must bear a reasonable relationship to the remedy 
specified by the Alaska Supreme Court: (1) return to trust status of 
the original mental health lands still in state ownership; and (2) 
compensation to the trust for the fair market value of former 
mental health lands that have been sold subject, to a set-off for 
state mental health expenditures."



I believe that NO legislation of any kind will solve the problem. The 
problem must be solved by an agreement of 100% of the involved 
parties and approved by the court. Legislation can only make law out 
of a previously-agreed-upon settlement.

The following figures are only estimates, but please consider them:

ESTIMATED STATE EXPENDITURES ON 
MENTAL HEALTH

isjnee. 1979. in 1991 (

Attorney Costs 1987 - 1993 
P la in t i f fs  $2,592,900 
State 999,700

Operating Expenses 1979 - 1991
Est. operating exp. 1992 - 1993 

Capital Expenses 1979 - 1993
38,251,500 x 2.44 ("1991 factor")
(NOTE: This does NOT include 1993 
building replacement costs OR land.)

TOTAL

$ 3,592,600
$1,128,499,000 

200,000,000

$ 93,333,660

$1,425,425,260

Total surveyed Mental Health Trust Lands 997,900 acres
Unencumbered lands - 352,386 acres

Encumbered lands 645,514 acres

1425425260
______________  = $2208/acre paid by state

645514

If these figures are valid, the state has already paid over $2000 an 
acre to the Trust. We need to consider the original intent of the 
enabling act. Is this intent being met? If not, what can we as 
legislators do to help the parties refocus on the original intent?
How can we exert political pressure on the involved parties to 
respond positively? I for one do not appreciate the burden on my 
back of something I cannot solve.



CALCULATIONS
(Estimates based on actual figures)

Representative Jeannette James 
March 29, 1993

CURRENT STATUS OF THE ORIGINAL MENTAL HEALTH TRUST LANDS:

Conveyed to third parties 
Conveyed to municipalities 
Land Settlements

conveyed to Native corporations 
conveyed to University of Alaska 

Condemned
Leased to third parties 
Material sales 
Mining claims
Legislatively designated areas 

State forests 
Parks, wildlife refuges, etc. 

Inter-agency land mgmt agreements 
Unencumbered

46.000
43.000

36.000
3.000
5.000 

89,225
1,900

60.000

113,289
243,600

4,500
352,386.

acres
acres

acres
acres
acres
acres
acres
acres

acres
acres
acres
.asies

TOTAL surveyed lands 997,900 acres

Unencumbered 352,386 Third party 46,000
Condemned 5,000 M un ic ipa litie s 43,000
Leased 89,225 Native corp 36,000
Material sales 1,900 U of A 3,000
Mining claims 60,000 Legislatively des. 113,289
Land mgmt agreements 4,500 243,600

Keep as Keep as
Trust Lands 513,011 State Lands 484,889



MERIAU iEALIB 
(since 1979. in 1991 dollars^

ESTIMATED STATE EXPENDITURES ON

Attorney Costs 1987 - 1993 
P la in t i f fs  $2 ,592,900
State 999,700 $ 3 ,592 ,600

Operating Expenses 1979 - 1991 $1,128,499,000
Est. operating exp. 1992 - 1993 200,000,000

Capital Expenses 1979 - 1993
(1979-1990 total x 1.2625 "1991 factor" 44,149,186
plus 1991, 92, 93 w/o factor)

TOTAL $1,376,240,786

SB48 &493 $2,243 updated to 1991
for total value of Mental Health Lands............................$2,402,253,000

Total land value $2402253000
_____________  = $2408 / acre

SURPLUS state has paid Trust $ 208,628,074



State fails in Mental Health Trust controversy
The mUDon-cere duss board on 

which Mesial Health Trust con­
troversy Is played outkas3,lQ2ipe- 
cial *^powus" oo the state's side.

As wo all know, pawns are coldly 
sacrificed to create positional 
advantage for the more powerful 
and important pieces bchid them.

The pawns on the white side are 
the unfortunate beaelldaeies of the trust. The blacte pawns are the peo­
ple who bought treat land from the 
state and now have title to their 
land frozen because of the state's 
Illegal action hi seizing the trust’s 
assets 15yuan ago.

The state of Alaska, the “black 
king*’ in this game, Is weeping a 
bueket of crocodile tears on behalf 
of ita pawns. In January, state 
attorneys tried bo get Fairbanks Sui 
perier Court Judge Mary Greene to 
Hfta three-yearald injunction bar­
ring saleef thee* lands, which total; almost 50,010 acres.

Tka state railed. Hefope the third- 
party landholders blamm Judge 
Greeae cr tha Meatal Health Trust 
beneficiaries; they should look at 
why the state failed.

Tto Legislatures andformer Gov.
' Jay Hammond dissolved tha Mcrt- 
tsl Health Trust In 1878 and took the - land They later leased, gave, sold 
or exchanged about oae-third of It to outside parties.

In H85 the Alaska Supreme Court 
rded this action HlegaL The court 
dearly tnade the point that trustees ms*agingatrnst,whidiiswhatthfl 
Legislature is, cannot ju st 
appropriate the assets of the trust 
far their own use..

The management of fbo Mental ■ Heallh Trust waa an obligation wil- 
Engty tab::. on by the stale of Alafi- ‘ka la tiio Alaska Statehood AcL If 
any other trustee outside gwern- 
nient had doxe such a thing, be- would go to jaJL

. The people who acquired Mental 
Health Trust land from the state 
unwittingly fenced stolenproperfy. 
H they loss their land back to tlio 
trust, thay have a great case far a 
lawsuit against the state for relling 
them such land in the f Hal place.
1 After the 19K5 decision the stale 
and the trust beneficiaries tried to 
settle the cose without having to 
take back all this land and expose 
the state to thousaads of expensive 
lawsuits. The state,.however, 
blocked earlier settlements pod 
now seeks; to.turn Ite ire of. the 
third-party landholder*. On ,tbp 
court or Ota pbiintiffs In the law­
suits, rather than awn rip ft its own 
sins.

The motion tohavo Judge Greens 
Hft the i» junction on the third-party 
landholder “pawns” was an empty 
gesture, as Judge Grecnay order * 
clearly shows.

She notes that she cos? modify or 
cancel a standing injunction only- 
far certain reasons. Sboeaado It if 
X can be shown to be no longer 
necessary. If it creates an undue

hardship, II the plaintiffs have been 
delaying a reasonable resolution, 
-or If tha state has-p substantial 
likelihood of winning its case.
. JudgoGreeueclearly disposed of 
each of these matter* in a  nine, 
page decision.

She pointed out that plaintiffs 
agreed to the first settlement only 
twa years after the 1B8S ruling, but- 
It was the stale "hat torpedoed that 
settlement process in 1300, not tha 
beneficiaries. Second and thirdaet- 
tlement bills passed .tbs Legisla­
ture in 19» and 1901, but'these 
"solutions” are mired deeply In 
new problems.

Judge Greene also raised tho 
qncsttoaofwhetherahe could dear 
land title to these parcels by simply 
lifting the injunction.
.That cmdd jtst shift legal ques­

tion* to another court. Judge 
Greene pointed out that If this hap­
pened, lifting the Injunction would 
be “nothing mare than acrnelboax 
visited on the third parties.”

“They get no relief; they would 
receive a worthless piece of paper 
and unmarketable title,-’* she noted.' Tf they transferred their in­

terest in the land, they would I 
celling a lewault and both they ai 
the purchasers would ultimate 
have tfl litigate.”

SUte attorneys suggested ti trust could be compensated by o 
change c f other date land of cor 
parable value for tbe land granh 
the third party'buyers. JTodr Greene notes correctly that ti 
state's inability to work within pa 
agreements on determining vah 
of land killed the first settlemcnl 

She also notes that the state "likelihood toprcvalllagfcj weak at 
timewhen two of the tour plaintiff 
groups-refuse to accept its curre 
settlement,- and when its strung 
apposed by envLroamartal’ettup 
buntjngejubs, .fishing organlz 
fleas and outdoor recreation > 
teresls,-*#*. well as coal develops 
and major’ oll compgries.

Stater attorneys appealed Jud( 
Greeao’a decision to the Atari 
Supreme Court. Two weeks ago U 
Alaska'Supreme £ourt rejeet* 
that appeal, without conmenL < 

Frao4anooj«umaliitff«d Pratt fe 
base case ring Alaska business-ar 
politics forth« past 18 yvin.

f  p> I 12 Krf tJGUJS. M  »fJOZ-
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T o s s i n g  i n  t h e  t o w e l
T HE APPARENT failure of the mental health trust settlement 

agreement probably is being greeted with some cheers across 
the state. Most people who have followed the issue are frustrated by 
all the legal tangles and delays that have come with efforts to re­
build the original land trust set up by the federal government al­
most 40 years ago. The rebuilding is necessary because of a 1985 
court order which said the state had no business dissolving the trust 
in 1978, an action which followed years of neglect and non-manage­
ment of the mental health lands.

Putting the trust back together, however, has becjme as compli­
cated as unscrambling eggs. Two years ago, it appeared Attorney 
General Charlie Cole and then Resource Commissioner Harold 
Heinze had come up with a solution. They reached agreement in 
1991 with attorneys for the mental health groups and won approval 
by the Legislature to replace land originally held in trust with state 
lands of equal value and comparable in character.

It was an involved plan, one that permitted mental health 
lawyers and trustees to identify state public lands on a tentative ba­
sis pending final approval by the court of the whole agreement. And 
identify lands they did: oil leases in Cook Inlet, coal fields, ski re­
sorts, gold mines and anything else of potential value. Each piece of 
land selected, however, meant planned development activities there 
were put in limbo, making developers more and more disenchanted 
with the plan. That wasn’t the only problem.

AS PART OF the 1991 settlement agreement, the state was to 
be free to issue patents on previously purchased small tracts of men­
tal health lands. Alaskans who own these so-called “mom and pop” 
lands are now prohibited from selling, exchanging or otherwise de­
veloping the land until the legal cloud is lifted.

The agreement was supposed to make that possible. It didn’t.
A Superior Court judge rejected releasing any of the original trust 

lands until the whole agreement is finalized. Last week, the 
Supreme Court backed the decision.That prompted Gov. Walter 
Hickel to give notice that the state would back out of the agreement 
— unless lawyers can figure out another way to free up the so-called 
mom and pop lands. That’s not likely to happen. More likely, the is­
sue will now go back to the Legislature for resolution.

Bills are moving in both houses which abandon the idea of replac­
ing trust with state lands to generate revenue. Instead, the new leg­
islative proposals would commit annual funding from the state trea­
sury to cover mental health needs. A Senate bill would earmark 6 
percent of general revenue each year for the mental health trust, 
while a House bill would commit 3 percent.

This alternative is bad policy and would set a bad precedent. But 
given that the best alternative just fell apart, it may be the only po­
litically possible resolution.



By BRIAN S. AKRE
THE A S S O C IA T ED  PRESS

A judge has ruled that Cook In­
let oil and gas leases may be trans­
ferred to a new menlal-healtli 
lands trust without violating the 
lease terms, but the issue is far 
from resolved, attorneys said 
Tuesday.

Oil companies oppose the possi­
ble transfer because the trust 
might look to increase 'Is revenues 
for mental-health programs by col­
lecting higher royalties on oil and 
gas production.

The ruling by state Superior 
Court Judge Mary Greene ol’ Fa ir­
banks is an in itia l defeat for the oil 
companies that hold the state 
leases. They plan to appeal to the 
Alaska Supreme Court.

"This is just the first round in 
the fight." said Peter Maassen. an 
attorney for the companies. "Noth­
ing's over yet."

Greene also ruled Friday that a 
slate administrative order dealing 
with management of lands being 
considered for the trust is invalid 
because it was not adopted in com­
pliance with the state Administra­
tive Procedures Act

The ruling is the latest chapter 
in the long legal saga over the 
trust. It follows another ruling late 
last month in which Greene struck 
down a key part of the proposed 
trust settlement as unconstitution­
al.

tile settlement two years ago. It 
was seen as a relatively quick way 
to end the costly, decade-old law­
suit challenging the Legislature's 
illegal dissolution of the trust m 
1978.

Congress created the 1 million- 
acre trust in I ‘JAG. designating pro­
ceeds from development and man­
agement of the lands to fund pro­
grams for mentally ill Alaskans,

Advocates for the mentally iii 
sued the state over the dissolution, 
and the Alaska Supreme Court in 
1985 ordered the stale to recreate 
the trust. The Settlement proposes 
to do mat with original trust land 
and substitute land for those trust 
parcels that were sold or otherwise 
obligated.

As security, the stale agreed to 
designate 0.7 million acres that the 
trust could foreclose upon if  the ex­
change is not completed by De­
cember 1994 But Greene ruled last 
month that the Legislature im­
proper!.! delegated the task of pre­
paring the list of security lands to 
a stale agetic\ without the proper 
standards and procedural safe­
guards.

Gov. Waller J. Hickel tried to 
persuade lawmakers to pass a bill 
to correct that problem in the linal 
days of the recent legislative ses­
sion. but failed.

Attorney General Charlie Cole 
said he has not yet talked to Hickel 
about the possibility of a special 
session to address the issues 
Greene has raised.

On Friday. Greene ruled on 
challenges to the settlement 
brought by Marathon and I'nocal 
oil companies.

The companies say they want to 
keep the state as their landlord be­
cause it must consider the broader 
public interest in managing the 
leases. The trust, on the other 
hand, would be interested solely in 
getting the most money from the 
leases, Maassen said.

Greene ruled that the assign­
ment of the leases to the trust 
would not harm the companies, as 
they had claimed.

But she did not rule on the 
broader issue of whether the lucra­
tive leases are comparable lo for­
mer trust lands

The state has maintained that

they are not comparable because 
none of the original trust lands 
were in Cook Inlet or capable of 
producing oil and gas. Cole told 
lawmakers earlier this month that 
he would not support transferring 
the leases to the trust.

But Cole indicated Tuesday that 
he might hack down from that 
stand.

The judge ruled in favor of the 
companies on another issue. She 
said the stale may not release con­
fidential production and revenue 
records on the leases to the men­
tal-health plaintiffs until the settle­
ment lakes effect.

Meanwhile, Cole said Greene’s 
rejection of the administrative or­
der dealing with management of 
lands considered for the new trust 
can be fixed without legislation.

"That can be easily cured by 
simply redoing the process” so it 
complies with the Administrative 
Procedures Act. he said. That will 
require putting the regulations 
through public review, with hear­
ings.

Philip Volland, an attorney for 
mental-health advocates who have 
not endorsed the settlement, said 
Cole was minimizing the effect of 
doing that. Developers, environ­
mental groups and other interests 
can be expected to fight the re­
strictions and conditions the order 
places on the use of the security 
and substitute lands, some of 
which have strong recreation and 
development potential, he said.

The oil indus try oppo ses the poss ib le 
tra n s fe r of oil and gas leases to a new 
m en ta l-h ea lth lands tru s t because the trus t 
m igh t try to co lle c t h ighe r roya ltie s .
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CHAPTER 66 BACKFIRES
(continued from page one)

their lawsuit against Chapter 66. It seems they 
don't appreciate having their multi-million dollar 
investment tied up in this debacle. They, too, have 
a few more reasons why they think the Settlement 
is illegal. Last week, the Court let them into the 
lawsuit too.

It's not surprising then that those concerned with 
economic development, coal and other mining 
interests have also weighed in against Chapter 66. 
They don't want to deal with a land management 
bureaucracy whose only interest is making money 
for the beneficiaries, instead of economic activity 
and jobs. The continuing stream of litigation is 
viewed as an Arctic blast of cold wind that 
discourages investment and development of any 
state Land.

Chapter 66 was supposed to give clear title to the 
innocent Alaskans who thought they purchased 
and owned "state" lands. Assuming that Chapter 
66 would be approved by the Court and because it 
looked like all this was going to take a lot longer 
than anticipated, the State filed a motion to get 
these "Moms and Pops" released from the lawsuit. 
Last week, the Judge denied the State's request, 
stating that the "relief" requested could be 
considered "nothing more than a cruel hoax" 
because "the likelihood of final approval [of 
Chapter 66J is speculative, at best."

Deciding who is right will take time, in fact, years. 
The challenges to Chapter 66 will first be decided 
in the Superior Court and appealed to the Alaska 
Supreme Court. Some issues will even go to the 
U.S. Supreme Court. All this has to happen before 
Chapter 66 receives final approval.

So, instead of a one million care "spill" we have 
over eight million acres tied up in this and counting. 
Instead of a settlement agreement, we are faced 
with additional lawsuits and years of costly 
litigation before we get a decision on Chapter 66. 
Oh, by the way, it doesn't look like the land will

make enough money to even start to pay for the 
Mental Health Program. So much for the 
beneficiaries.

It was my hope that Chapter 66 would lead to a 
better life for people who are beneficiaries of this 
Trust. I thought it would free the thousands of 
innocent third party hostages caught in the middle. 
Since Chapter 66 has proven to present far more 
difficulties than anticipated, my clients withdrew 
their support of Chapter 66.

Now, what are our options? We could stay on 
course with Chapter 66 until the bitter end. We 
could return to the original lawsuit and litigate the
8,000 illegal transactions the State made with 
Trust lands. Or we can look for another solution. 
A strange coalition of developers, 
environmentalists, miners and dissenting plaintiffs 
think they may have one. Since we can withdraw 
our support of Chapter 66, but not from this case, 
we are sure going to look hard at this alternative. 
We hope everyone else will too.

KEYNOTES is a publication of the Alaska State 
Association on Developmental Disabilties (ADD). The 
views expressed within these pages are those of the 
editors and should not be construed to represent the 
opinions o r policies of the Association. KeyNotes 
welcomes any commeuts on articles, suggestions for 
future articles and recommendations for making thi<- 
newsletter as responsive as possible to the needs auu 
desires of individuals experiencing developmental 
disabilities.
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1956 - THE FEDERAL GRANT

During territorial days, the federal government imposed a 
barbaric mental health system on Alaskans. People who 
experienced mental disabilities such as Alzheimer's disease, 
mental retardation and mental illnesses were tried and 
convicted o f the crime o f being an "insane person at large". 
After conviction, they were sent to Momingside Hospital in 
Oregon where the federal government paid the bill.

O c r  time, Alaskans became more and more outraged over 
this treatment. In sedition, impending Statehood meant that 
Alaska would need to assume responsibility for 
administering and funding its own mental health program. 
Finally, in 1956, Congress passed the Alaska Mental 
Health Enabling Act. granting authority to the Territory o f 
Alaska to administer its own mental health program. To 
provide funds to operate the program. Alaska was granted 
the right to select one million acres of land to be 
administered as a public Trust.

Recognizing that the purpose o f the Trust was to earn 
income, the Territory, and then the State o f Alaska selected 
land that was believed to be the most valuable property in 
the State. These included urban and suburban lands in 
Anchorage, Fairbanks, Juneau, Sitka, Ketchikan, 
Petersburg, Wrangell, Haines, Homer, Kodiak and 
Skagwav. Also selected were lands on the Kenai peninsula, 
in the Matanuska and Susitna Valleys and in Kachemak 
Bay. High value resource lands were also selected, such as 
60% o f what is now known as the Haines State Forest, 
forest lands at Cape Yakataga. a significant percentage o f 
the known coal resources, oil and gas prospects, and prime 
mineral districts o f the State. These lands were selected 
because they were best suited to the production o f income 
in perpetuity.

Although the land was selected for the Trust, and was 
supposed to earn money in support o f the mental health

program, the State Division o f Lands received no direction 
on managing the T rust lands as a Trustee. As a result, no 
T rust administration was established, and no trust fund 
was created. In this vacuum some o f  the land was 
improperly disposed o f and no proper accounting o f T rust 
funds was made.

1978 - THE GREAT LAND THEFT

Due to the valuable nature o f  the land, there was 
tremendous pressure by municipalities and individuals to 
make Mental Health T rust Lands available for other 
purposes. In response to this pressure, in 1978 the Alaska 
Legislature attempted to abolish the T rust by 
"redesignating" Mental Health T rust Lands as general grant 
lands. In exchange, the legislature was supposed to 
compensate the T rust w ith 1.5% o f  revenues from all State 
lands. However, not a single payment to the Trust account 
was ever made.

1982 - THE ORIGINAL LA WSUIT

An attempt was made to get the legislature to correct this 
blatant violation o f  federal law and the State's obligation as 
a Trustee. After being told "we don't care if  it is illegal - 
sue us", the Alaska Mental Health Association sponsored 
the beginning o f  the litigation in 1982. Vem Weiss, or, 
behalf o f his son Carl, and Earl Hilliker, on behalf o f 
themselves and the class o f people entitled to benefits under 
the T rust (beneficiaries o f  the Trust) were named as 
plaintiffs in the lawsuit. Since that time, the A laska Mental 
Health Association, representatives o f  the mentally retarded 
and mentally defective (developmentally disabled), and 
representatives o f chronic alcoholics w ith psychosis have 
formally intervened to participate with the original plaintiffs 
in the lawsuit. Elderly people with dementias, such as 
Alzheimer's disease, are also beneficiaries o f  the T rust



1085 - THE ALASKA SUPREME COURT 
DECISION

In 1985. in what is known as the Weiss Decision, the 
Alaska Supreme Court rejected the State's arguments that 
there really was no Trust. The Court ordered that the "trust 
must be reconstituted to match as nearly as possible the 
holdings which comprised the trust when the 1978 law 
became effective"

At the time o f the Weiss Decision, the following legally 
questionable actions had been taken by the State with 
respect to Mental Health Trust Lands:
370.000 acres Designated as state parks, refuges, etc.
83.000 acres To Municipalities
36.000 acres To Native corporations
50.000 acres To individuals ("Moms & Pops")
3.000 acres To the University o f Alaska, and

150.000 acres Encumbered land
692.000 acres Total

Obviously, determining which o f  these lands could be 
returned to the Trust would involve years o f litigation 
Returning these lands would create incredible hardship for 
thousands o f innocent third parties and disrupt decades of 
land use planning efforts. This began what has become 
years o f unsuccessful efforts to reach a settlement as a way 
to avoid this court ordered mandate to return the original 
land to the Trust.

1987 - SETTLEMENT ATTEMPT HI 
CHAPTER 48

Chapter 48 would have determined the fair market value o f 
the original one million acres under procedures approved by 
the Interim Mental Health Trust Commission set up by the 
State. The State would then "rent" the Trust lands in 
perpetuity for 8% o f  their value. As security, the Trust 
would have been made whole with legislatively designated 
lands o f equal value to those Trust lands illegally disposed 
o f by the State. The Alaska Mental Health Board was 
created to determine the needs o f the mental health program 
and make recommendations regarding necessary funding for 
the mental health programs to the Governor and 
Legislature.

1990 - THE OBSTRUCTION TO
IMPLEMENT A TION OF CHAPTER 48

The Interim Mental Health Trust Commission worked from 
the passage o f Chapter 48 until January o f 1990 to 
determine and approve the appropriate valuation procedures 
to implement Chapter 48. On November 7, 1989, the 
Commission adopted by a two to one vote (the State's

representative dissenting) its final approved procedures for 
determining the value o f the original Mental Health Trust 
Lands Utilizing these approved procedures the value o f the 
Mental Health Trust Lands, as o f September 7. 1987. is 
S2.243 billion However, on January 23, 1990. the State 
Department o f Natural Resources announced a creative 
interpretation o f Chapter 48 that the Commission could not 
approve any valuation procedures that the Commissioner o f 
Natural Resources did not accept. On February 1. 1990, 
the Department o f Natural Resources issued its Minority 
Recommendations, indicating it believed the value o f the 
Trust Lands was only S565 million. The Commissioner o f 
Natural Resources then declared an "impasse".

1990 - SETTLEMENT ATTEMPT U2
SENATE BILL 493 ____________

During the 1990 legislative session, a bill was introduced 
which would have adopted the $2,243 billion value for the 
Trust lands and implemented Chapter 48. However, in the 
closing hours o f the session, a Finance Committee 
substitute was passed which changed the compensation 
from 8% o f the value o f the Trust lands to a permanent 6% 
o f unrest ncted general fund revenue.

The Beneficiaries commissioned an economic analysis o f 
changing the form o f compensation from the value o f the 
land to a percentage o f declining state revenues. Not 
surprisingly, the Beneficiaries believed that this change 
seriously under compensated the Trust.

This, together with the lack o f security' for the promise to 
pay and the lack o f an adequate Trustee, led the 
beneficiaries to reject this unilateral attempt to settle the 
litigation.

1990 - THE LAND FREEZE AND
ITS CONSEQUENCES_______________

Faced with yet another example o f the State breaking it's 
promises and breaching its responsibilities as a Trustee, the 
Beneficiaries went back to court for an injunction that 
would prohibit the State from transferring or issuing any 
permits or leases on Mental Health Trust lands. The Court 
granted the injunction which held that the Beneficiaries 
were entitled to challenge the status o f previous dispositions 
o f Mental Health Trust lands.

The Beneficiaries' attorneys believe tliat a third party does 
not receive good title to Mental Health T rust Lands ui Jess 
tliat party paid value for the land and had no reason to 
know of the breach of trust. They believe tliat all persons 
will be found to have "constructive knowledge" o f the 
breach o f  trust because it was a matter o f  public record.



The difficulties tliat third parties are now experiencing are 
the difficulties the State, the Beneficiaries and others have 
tried to avoid by continuing to look for a settlement to this 
issue.

THE INNOCENT THIRD PARTIES
CAUGHT IN THE CROSSFIRE_____________________

There are over 6,000 questionable actions tliat have 
occurred on Mental Health Trust Lands that are open for 
reversal. Prospective activities on Mental Health Trust 
Lands have been suspended, or are in limbo. For example, 
the Wishbone Hill Coal Mining Project has been put on 
hold pending determination o f  certain legal questions. 
Usibelli Coal M ine operates substantially on Mental Health 
Trust Lands and its future operations are planned to be 
substantially on Mental Health Trust Lands. The Diamond 
Chuitna Coal Project in the Beluga Coal Field is also on 
hold. People who have received patents to Mental Health 
Trust Lands, like the Moms and Pops, may lose their land1. 
Lessees o f T rust lands may have their leases declared 
invalid. Municipalities which received T rust lands face the 
possibility o f  losing the land despite the fact that they've 
already spent time and money in planning for its use.

1991 - SETTLEMENT ATTEMPT #5
CHAPTER 66__________ _________ _

During the 1991 session, legislation was once again 
introduced in an effort to reach a settlement. Lengthy 
negotiations with the Legislature resulted in the agreement 
to create a Mental Health T rust Authority to serve as a 
Trustee. However, the Administration refused to consider a 
cash based settlement. W ith less than two weeks ieft in the 
session, the Administration and three o f the four plaintiff 
groups began negotiating what would become Chapter 66. 
Chapter 66, if  approved, would:
1) Create the Mental Health Trust Authority as Trustee,
2) Return as much o f the original T rust land as possible to 
the Trust,
3) Exchange other comparable state land for original Trust 
land that cannot be returned,
4) Begin the exchange process before Chapter 66 is 
approved by the courts pursuant to a Settlement Agreement 
negotiated by the parties after the session,
5) Hypothecate (pledge as security) 6.7 million acres of 
State land to be foreclosed upon in the event the land 
exchange is not completed before December o f  1994.
6) Become effective only after the settlement is finally 
approved by the courts, the Weiss case is dismissed, and 
the time for any appeals has expired.

1991 - LAWSUITS OVER CHAPTER 66

In October o f 1991, a group representing tourism, sport 
fishing, environmental and other public interests sued to 
intervene in the lawsuit. They believe that Chapter 66 
violates State law, the State Constitution, and the Statehood 
Act. They object to transferring to the Trust hundreds o f 
thousands o f acres o f  multiple use public lands that were 
never in the original Trust. They also object to nullify ing 
numerous state land use planning processes in which 
thousands o f Alaskans participated in good faith. The 
intervention was expected and initially welcomed by the 
settling parties as they believed that favorable decisions on 
these issues would "bulle tproof’ the settlement against 
challenges after approval. Unfortunately, the settling 
parties failed to understand how long these issues would 
take to resolve and the consequences in the meantime.

After over a year and a half, these challenges are still 
pending in the Superior Court. A decision is not expected 
until the spring or summer o f 1993. The losing party will 
then, no doubt, appeal to the Alaska Supreme Court After 
that appeal, the losing party can then ask the U.S. Supreme 
Court to review the Statehood Act issue relating to the 
ability o f the State to transfer the mineral estate to the Trust 
as a part o f the exchange. Only after all o f  this litigation is 
concluded can the courts finally approve or disapprove 
Chapter 66. While nobody can predict how long this will 
all take, it is safe to assume that it will be measured in 
years not months.

To make matters worse, during the exchange process, the 
plaintiffs discovered that the State did not have lands 
comparable to those which would be lost. Therefore, they 
were forced to look to income producing lands which the 
State had not anticipated would become involved in the 
exchange process. The Cook Inlet oii and gas fields, 
Glacicr/Winner Creek in Girdwood, Leask Lakes in 
Ketchican, hydroelectric sites throughout Southeast Alaska, 
airport lands and the proposed site for the new Capital 
building in Juneau are ju st a few o f the lands which may 
have to be placed into the Trust.

Most recently, in response to these actions, the Cook Inlet 
oil and gas producers, Marathon and Unocal entered the 
litigation to protect their mterests. They do not believe that 
the State has the right to transfer their leases to the Trust 
and that the Settlement Agreement is illegal. Despite the 
objections o f  the State, the court has allowed the oil 
companies to intervene and the litigation over their claims is 
just beginning. Other affected parties such as Municipal 
governments and coal producers have also considered 
intervention.

In the meantime, the injunction and lis pendens2 on the 
original one million acres o f  T rust land remains In 
addition, title to the 6.7 million acres of hypothecated

I O n  the other hand, the Beneficiaries have tned to elim inate unnecessary hardship, and when no harm to 
the rust is apparent, the Bcneficunes have uro/ormly agreed to modify- the in junction lo  allow things to 
proceed. 2 A  Lis pendens is a notice filed in  the record o f  ode that a cla im  has been made against the land



lands is clouded by the prospect that foreclosure may 
occur anytime after 1994. Further, under the terms o f the 
Settlement Agreement the plaintiffs have already selected
550,000 acres of other State land for possible exchange. 
This land must be segregated and closed to mineral entry or 
disposal Finally, since these additional selections can 
continue to he made from any State land, virtually the 
entire inventory of State land outside of Legislatively 
Designated Areas is subject to being brought into the 
litigation at any time.

EFFECTS ON DEVELOPMENT

This cloud on millions o f acres o f State land will remain for 
years to come while lawsuits over Chap­
ter 66 continue. This has created an international 
perception that Alaskan land and natural resources are o ff 
limits to development. This perception is widely held in 
both the natural resource investment community and 
international markets for Alaskan resources and is fostered 
by Alaska's competitors.

This perception o f a land "freeze" is nol limited to specific 
projects, resources, or problems like Wishbone Hill, 
expansion o f the Girdwood ski resort or the consequences 
o f higher utility rates in Southeast Alaska. The length of 
and uncertain results from the lawsuits, together with the 
potential for more land to be selected and therefore tied up 
at any time, combine to create a global stigma about 
development in Alaska at a time when we can least afford 
it.

Both the State and the Settling Plaintiffs justifiably claim 
that they are willing to work with affected parties on 
specific problems. However, the belief in this freeze will 
continue because o f the possibility, even probability, that 
any valuable mineral deposit, transportation or pipeline 
corridor, or strategic surface estate will be tied up in this 
dispute.

FAILED A TTEMPT TO RELEASE THE 
"MOMS & POPS" ______ __________
When the State realized how long the litigation over 
Chapter 66 would take 'and the hardship that would be 
suffered by innocent third parties, it realized the need to ask 
the Superior Court for "relief' for the over 3,000 so-called 
Moms and Pops. The State's plan, agreed to by the Settling 
Plaintiffs, would have modified the injunction and removed 
the cloud in the record o f title. The Settling Plaintiffs could 
agree to this only with the condition that if Chapter 66 was 
not approved, the Trust would be able to reassert its 
claims to the land. The court rejected this " le l ie f  last 
month stating that it could be considered nothing more than 
a "cruel hoax visited on the third parties" because at this 
point in time "the likelihood o f final approval [of Chapter 
66] is speculative, at best".

THE "UNHOL Y ALLIANCE "

By early 1992. a number o f diverse interest groups 
normally at odds found that they were united in their 
opposition to pursuing the land exchange portion o f the 
proposed settlement. The Resource Development Council, 
Alaska Center for the Environment, Alaska Miners 
Association. Susitna Valley Association. Sierra Club Legal 
Defense Fund. Alaska Coal Association, Non-settling 
plaintiffs and now Marathon and Unocal realized that an 
amendment to Chapter 66 is needed. These groups all 
agree that the settlement must be within the State's ability to 
pay and offer fair compensation to the Trust.

1993 - AMENDMENTS TO CHAPTER 66
SENATE BILL 67__________________

Last session, the members o f this unusual coalition united 
behind an amendment to Chapter 66 which could finally 
settle the Mental Health Lands Trust litigation. 
Reintroduced this session by the Senate Resources 
Committee, Senate Bill 67 would:
1) Retain the portion o f Chapter 66 that creates the Mental 
Health Trust Authority as the Trustee while maintaining the 
Legislature's ability to appropriate T rust funds,
2) Retain the portion o f Chapter 66 which returns as much 
o f the original T rust land as possible to the Trust,
3) Eliminate the land exchange which has led to the 
litigation over Chapter 66,
4) Instead of the land exchange, continue the current 
allocation of 6% o f the State's unrestricted General Fund 
Revenue to the Trust income account in place since 1990.
5) Hypothecate (pledge as security) only those original 
Trust lands that are now in Legislatively Designated Areas 
(370,000 acres) to insure that the 6% allocation is made. 
This would free up the 6.7 million acres currently pledged 
as security.

WHERE DO JVE GO FROM HERE?

There is unprecedented and widespread support for 
amending Chapter 66. Development and environmental 
interests, local governments, the majority o f  the 
Beneficiaries, the thousands o f third party hostages, 
Chambers o f Commerce, and many legislators realize the 
necessity o f  amending Chapter 66 now.

Unfortunately, the current administration has refused to 
consider any amendments to Chapter 66. Unless Alaskans 
become informed and communicate directly with the 
Governor and their legislators, we face years o f litigation 
while development is discouraged on millions o f  anres o f 
land. Alaska cannot afford such a divisive, expensive, and 
lengthy attempt at a settlement.
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T H E  O F F S E T

Attorney General Cole has stated that in Chapter 66 "the state gave up a $1.3 billion offset 
which the Alaska Suprem e Court held that the state is entitled to". (Letter to Senator M ike M iller 
dated February 3, 1993).

However, the Supreme Court actually said that "T o the extent that form er mental health lands 
have been sold since the date o f  the conveyance the trust must be reim bursed for the fair market 
value at the time o f  sale. In calculating the total amount owed, the trial court should grant a set­
off for mental health expenditures m ade by the state during the sam e period. In the event that the 
expenditures exceeded the value o f  lands sold , the state need not furnish cash as part o f the 
reconstitution." (State v. W eiss. 706 P. 2nd 681 at 684.) (em phasis added).

SO, WHAT IS THE OFFSET?

The value o f  the offset w ould depend on the outcom e o f lengthy litigation over how  much the 
State has actually spent on m ental health and w hether any o f  the land w as legally "sold".

The Interim  M ental H ealth Trust 
Com mission estim ated the offset at only 
$200 million.

The State has inflated the offset to $1.3 
billion by including expenditures o f  the Dept, 
o f Law, D .N .R ., D ept, o f  Adm inistration, 
etc. in addition to program  costs. (A t the 
same tim e the S tate claim s the entire 
1,000,000 acres o f  land is w orth  only $565 
million.)

" S O L D " ?

Returnable Land • Must be returned to

315,000 acres the trust.

Encumbered Can be returned subject to
150,000 acres encumbrances.

Legislatively Designated Set aside by legislature
Areas (LDAs) for parks, wildcrniL's,
370,000 acres forests, etc.

Municipalities Paid nothing. Had actual
83,000 acres notice of breach of tmst.

Settlement Traceable land to be
40,000 acres returned to trust.

Moms &  Pops Paid value. Notice of trust
50,000 acres status in record of title.
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! Estimated Mental Health Expenditures from Unrestricted G ene ra l Fund Revenue

Agency/Budget Request Unit

Department ol Administration
Deportment of Law
Department ot Education
Dept, ot Health and Social Services
Deportment ot Public Solely
Deportment of Corrections

Total Estimated Expenditure 
Cumulative Estimated Expenditure 
FY 79 - FY 05 
FY 86 • FY 91

Total Estimated Expenditure In 1991 Dollars 
Cumulative Estimated Expenditure 
In 1991 Dollors

Mental Health Expenditures 
As Percentage of Gcnernt 
Fund Unrestricted Revenues

(in Thousands ot Dollors) 
Fiscal Year

1979 1900 1981 1982 1983 1984 1985 1986 1987 1988 1909 1990

530 586 754 1,119 1,154 1.104 1.217 1.683 1,680 1,632 1,847 1,953
13 30 44 48 43 40 3B 73 42 54 52 59

3.147 3.550 4.155 4.803 5.493 6.017 6.715 1.844 '.684 1.676 1.751 t.859
29.081 33.246 46.619 53.391 55,193 59.019 54.022 62.501 59.520 63.452 72.779 80,009
1.095 2.418 3.595 3.972 3.511 3.278 3,152 826 483 619 587 6/3
2,042 2.222 2.479 3.320 3.981 5.955 7.043 966 962 1.039 1,178 1.195

36,708 42.062 57.646 66,655 69.374 75.494 82,987 67.892 64.380 68.521 78.195 65.749
36.708 78.770 136.416 203.071 272.445 347.939 430 926 498.819 553.198 631.720 709.914 795.663
33.708 70.770 136.416 203.071 272.445 347.939 430.926

67.892 132.272 200.793 278.988 364.737

66.340 67.632 85.083 94.714 94.972 99.419 105.317 85.197 77.377 78.869 05.681 89.607
66.340 133.972 219.055 313.769 408,740 508 160 613.476 698.673 77S.C50 854.919 tc'0.799 1 030 407

3.24% 1 68% 1.55% 1.62% 1.91% 2 23% 2.55% 2 21% 3.5B% 2 97% 3.58% 3.42%

i E s t im a t e d  M en ta l  H eal th  E x p e n d i t u r e s
[Thousands ot 1991 Dollars in 1991 Dollars

140.000
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eo.ooo
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Fiscal YoarPrepared by the Legislative Research Agency (91.242) |

Source: Mental Heatlh Lands Trust Review. Summary Schedule and Analysis - Potenlial State Mental Health Expenditures
Stale ol Alaska, Office ol Managemnl and Budget • Oivision ot Budget Review, Operating Budget Fundjgqjummarv. All Funds. By Agency. BRU 4 Comooneni. January 28. 199! 
Nole: Program Receipts have been removed from totals given.

1991

1.588
67

2.226
92.990

0
1.222

98.092 
893.755

462.829

98.092 
1 128.499

3 47%



S ta te  fa ils  in  M e n ta l H e a lth  T r u s t  c o n tro v e rsy
The million-acre chess board on 

which Mental Health Trust con­
troversy is played out has 3,162 spe­
cial “pawns" on the state's side.

As we all know, pawns are coldly 
sacr ificed  to crea te  positional 
advantage for the more powerful 
and important pieces behind them.

The pawns on the white side are 
the unfortunate beneficiaries of the

Fred
Pratt

the unfortunate beneficiaries of the r— ' ~J —.
trust. The black pawns are the peo- ( The Legislature and former Gov. I take back all this land and expose• • « mm -m mm i i ■ > i t • • ■ Hi A el of o Ia ftiiMicMirtc nf ovnonci \/n

The people who acquired Mental 
Health Trust land from the state 
unwittingly fenced stolen property. 
If they lose their land back to the 
trust, they have a great case for a 
lawsuit against the state for selling 
them such land i^Lhe first plac

V After the 1985 decision the state 
•and the trust beneficiaries tried 
settle the case without having to

hardship, ifthe plaintiffs have been tercst in the land, they svould bexi

ing

aJe J agre
i  t O  l  f  t>/0

pie who bought trust land from the 
state and now have title to their 
land frozen because of the state's 
illegal action in seizing the trust’s 
assets 15 years ago.

The state of Alaska, the "black 
king" in this game, is weeping a 
bucket of crocodile tears on behalf 
of its pawns. In January, state 
attorneys tried to get Fairbanks Su­
perior Court Judge Mary Greene to 
lift a three-year-old injunction bar­
ring sale of these lands, which total 
almost 50,000 acres.

The state failed. Before the third- 
party landholders blame Judge 
Greene or the Mental Health Trust 
beneficiaries, they should look at 
why the state failed.

Jay Hammond dissolved the Men­
tal Health Trust in 1978 and look the 
land. They later leased, gave, sold 
or exchanged about one-third of it 
to outside parties.

In 1985 the Alaska Supreme Court 
ruled this action illegal. The court 
clearly made the point that trustees 
managing a trust, which is what the 
L e g is la tu r e  is, c a n n o t ju s t  
appropriate the assets of the trust 
for their own use.

The management of the Mental, 
Health Trust was an obligation wil 
lingly taken on by the state of Alas­
ka in th' Alaska Statehood Act. If 
any other trustee outside govern 
ment had done such a thing 
would go to jail.L a

ern- / mi < 
, he ( it c

nee

the state to thousands of expensive 
law su its . The state, however, 
blocked earlier settlements and 
now seeks to turn the ire of the 
third-party landholders on the 
court or the plaintiffs in the law­
suits, rather than own up to its own

ie  motion to have Judge Greene" 
lift the injunction on the third-party 
landholder "pawns" was an empty 

,gesture, as Judge Greene’s order 
rdearly shows.

She notes that she can modify or 
cancel a standing injunction only 
for certain reasons. She can do it if 

can be shown to be no longer 
necessary, if it creates an undue

delaying a reasonable resolution, 
or if the state has a substantial 
likelihood of winning its case.

Judge Greene clearly disposed of 
each of these matters in a nine- 

e decision. 3  
She pointed out that plaintiffs 

agreed to the first settlement only 
two years after the 1985 ruling, but 
it was the state that torpedoed that 
settlement process in 1990, noUhe. 
beneficiaries. Second and third set­
tlement bills passed the Legisla­
ture in 1990 and 1991, but these 
solutions" are mired deeply in 

new problems. «»•*«
udge Greene also raised the 

question of whether she could clear

selling a lawsuit and both they and 
the purchasers would ultimately; 
have to litigate." •:.

State attorneys suggested the 
trust could be compensated by ex­
change of other state land of com­
parable value for the land granted 

’’ the third party buyers Judge 
Greene notes correctly that the 
state’s inability to work within past: 
agreements on determining value] 
of land killed the first settlement. ) 

She also notes that the state’s* 
likelihood in prevailing is weak at a* 
time when two of the four plainlilfs’- 
groups refuse to accept its current) 
settlement, and when its stronglyt 
opposed by environmental groups,*

land title to these parcels by simply | . hunting clubs, fishing irgamza- 
lifting the injunction. tions and outdoor recr-ation in-

That could just shift legal ques- ; tcrests, as weftas.toal ocvelopcrsl 
tions to another court. Judge and major oil4ompanie>. —

;Greene pointed out that if this hap- it State attorneys appealed Judge I 
pened, lifting the injunction would « Greene’s decision to the Alaska- 
be “nothing more than a cruel hoax Supreme Court. Two weeks ago the 
visited on the third parties." i Alaska Supreme Court rejected; 

“They get no relief; they would I that appeal, without comment. ^
receive a worthless piece of paper 
and unm arketab le t it le ,” she 
noted. "If they transferred their in-.

Free-lance journalist Fr jd Pratt has 
been covering Alaska business and t 
politics for the past 18 years.. _..



Anchorage Daily News Saturday, March 20, 1993

V o i c e  o f  The Times
The Anchorage Times

Publisher: DILL J. ALLEN 
"Believing in A laskans, putting A laska f irs t Editors: DENNIS FRADLEY. PAUL JENKINS. WILLIAM J. TOBIN The Anchorage , imes Communlaiy in this smjinont of iha ,\nchorage Daily News doos nol represent 

Iho views of Uio Daily News. Il Is wrilton ana published under an njjroomont with fominr owners of The Times, in liio inleiusts of preserving a di varsity of viewpoints hi the community.

T o s s i n g  i n  t h e  t o w e l
T H E  A P P A R E N T  failure of the mental health trust settlement 

agreement probably is being greeted with some cheers across 
the state. Most people who have followed the issue are frustrated by 
all the legal tangles and delays that have come with efforts to re­
build the original land trust set up by the federal government al­
most 40 years ago. The rebuilding is necessary because of a 1985 
court order which said the state had no business dissolving the trust 
in .1978, an action which followed years of neglect, and non-manage­
ment of the mental health lands. ' !

Putting the trust back together, however, has become as compli­
cated as unscrambling eggs. T w o  years ago, it appeared Attorney 
General Charlie Cole and then Resource Commissioner Harold 
Heinze had come up with a solution. They reached agreement in 
1991 with attorneys for the mental health groups and won approval 
by the Legislature to replace land originally held in trust with state 
lands of equal value and comparable in character.

It was an involved plan, one that permitted mental health 
lawyers and trustees to identify state public lands on a tentative ba­
sis pending final approval by the court of the whole agreement. And 
identify lands they did: oil leases in Cook Inlet, coal fields, ski re­
sorts, gold mines and anything else of potential value. Each piece of 
land selected, however, meant planned development activities there 
were put in limbo, malting developers more and more disenchanted 
with the plan. That wasn’t the only problem.

A S  P A R T  O F  the 1991 settlement agreement, the state was to 
be free to issue patents on previously purchased small tracts of m e n­
tal health lands. Alaskans who own these so-called “m o m  and pop” 
lands are now prohibited from selling, exchanging or otherwise de­
veloping the land until the legal cloud is lifted. • ’ - •'

The agreement was supposed to make that possible. It didn’t.
A  Superior Court judge rejected releasing any of the original trust 

lands until the whole agreement is finalized. Last week, the 
Supreme Court backed the decision.That prompted Gov. Walter 
Hickel to give notice that the state would back out of the agreement • 
—  unless lawyers can figure out another way to free up the so-called 
m o m  and pop lands. That’s not likely to happen. More likely, the is­
sue will now go back to the Legislature for resolution. •

Bills are moving in both houses which abandon the idea of replac­
ing trust with state lands to generate revenue. Instead, the new leg­
islative proposals would commit annual funding from the state trea- : 
suiy to cover mental health needs. A  Senate bill would earmark 6 
percent of general revenue each year for the mental health trust, 
while a House bill would commit 3 percent. • 1

This alternative is bad policy and would set a bad precedent. But . 
given that the best alternative just fell apart, it m a y  be the only po­
litically possible resolution.
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MENTAL HEALTH SETTLEMENT GIVEN 60 DAYS
JU N EA U --G overnor W alter J. Hickel today gave law yers on both sides 

of the m ental health trust controversy 60 days to reach an agreement to 
release third parties from the case or the state will exercise its option to 
term inate the settlem ent agreem ent entered into in A pril 1992.

"We have no desire to roll this issue back to square one," Hickel said,
"but that's w hat's at risk if we can’t find an acceptable solution for those
innocent third parties who bought land that was once part of the mental 
health trust and now can't get title to it."

The G overnor's action was sparked by the most recent rejection by
the courts of a jo in t request by the state and the settling plaintiffs to have
a .prelim inary injunction modified to allow  the state to issue patents to 
individuals who ha /e paid off their land. The patents would extricate 
those landow ners from the issue and allow them to sell, exchange or 
otherw ise develop their land.

Fairbanks Superior Court Judge Mary E. Greene denied the joint 
motion on Janaury 14. The Alaska Suprem e Court denied the state's 
petition to review  her decision on March 8.

The M ental Health Lands Trust was created by Congress in 1956 and 
dissolved in 1978 by the state legislature, which prom ised that in its place
1.5 percent of income from resource developm ent on state lands would be 
allocated to m ental health programs. In 1982, after no such amount was 
ever appropriated, m ental health advocates sued the state  and won. In 
1985, the Suprem e Court ordered that the trust be reconstitu ted  and that 
fair m arket value should be paid for those lands that had been sold, 
subject to a set-off for state mental health expenditures.

# # # #
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FO R  IM M E D IA T E  R E L E A S E
FO R  M O R E  IN F O R M A T IO N  C O N T A C T : W alt B aldw in, 276-4849

S T A T E  R E F U S E S  T O  L IV E  U P T O  L A T E S T  P R O P O S E D  
S E T T L E M E N T  O F  M E N T A L  H E A L T H  L A N D S T R U S T

With little fanfare, a press release issued by Governor Walter J. Ilickel on 
March 15, 1993 signaled the State's intention to withdraw from the latest 
attempt to settle the Mental Health Lands Trust litigation.

While giving the impression that this action is based on the State's failure to 
gain the release of the third party land owners known as "Moms & Pops", in 
fact, the State had already refused to comply with the terms of the Settlement 
Agreement (see attachments 1 and 2).

"Of course I knew it was in trouble when the State wrote a letter on February 
25, 1993, refusing to allow the Settling Plaintiffs’Attorneys to pick the land 
needed, as agreed to in the Settlement Agreement, to replace land that the 
State stole from the original Trust", said Walt Baldwin.

In light of these developments a number of groups representing Trust 
beneficialies agreed upon a resolution calling attention to the real reason the 
State has threatened to withdraw from the settlement (see attached 
Resolution).
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Cite u  706 P.2d 681 (Alajka 1989)

STATE of Alaska, 
Appellant/Cross-Appellee,

v.
Vern T. WEISS, et al., 
Appellee/CroaB-Appellant.

Nos. S-653, S-678.

Supreme Court of Alaska.

O ct 4, 1985.

Class action was brought against State 
for breach of public trust in enacting legis­
lation redesignating federal mental health 
grant lands as general grant lands. The 
Superior Court Fourth Judicial District 
Fairbanks, Warren W. Taylor, J., ruled the 
legislation could not be invalidated, but 
that the State breached its duties as trus­
tee by removing federal grant lands from 
the tru s t The state appealed, and plain­
tiffs cross-appealed. The Supreme Court, 
Compton, J., held th a t (1) the State 
breached its duties as trustee in redesignat­
ing the land, and (2) the redesignation leg­
islation was invalid.

Affirmed in part, reversed in part and 
remanded.

1. Public Lands <8=62
In passing the Alaska Mental Health 

Enabling Act, the United States Congress 
intended to create a trust; to be based on a 
corpus of one million acres of federal land, 
to help effectuate the creation and opera­
tion of mental health care facilities in the 
state, and the State, as trustee, had no 
power to alter the status of the property 
grant, thereby effectively terminating the 
tru s t Alaska Mental Health Enabling Act,
§ 101 et seq., 70 S ta t 709; Laws 1978, c. 
181, § 3(a).

2. Public Lands '2=62
In passing act [Laws 1978, c. 181,

§ 3(a)] redesignating trust lands given 
state by United States Congress under 
Alaska Mental Health Enabling Act as gen­
eral grant land, the State went beyond the 
power which had been granted it with re­

spect to the land by Congress and the 
redesignation act was therefore invalid. 
Alaska Mental Health Enabling Act, § 101 
et seq., 70 S ta t 709.

G. Thomas Koester, Asst. Atty. Gen., 
Norman C. Gorsuch, Atty. Gen., Juneau, 
for appellant/cross-appellee.

Stephen C. Cowper, Fairbanks, for appel­
lee/cross-appellant

Russ Winner, McGrath & Associates, An­
chorage, for amicus curiae Cook Inlet Re­
gion, Inc.

Before RABINOWITZ, CJ., and 
BURKE, MATTHEWS and COMPTON, JJ.

OPINION 

COMPTON, Justice.
The State of Alaska ("state”) appeals 

from a judgment of the superior court hold­
ing that the state breached its duty as 
trustee of federal mental health grant 
lands when the legislature redesignated the 
property as “general grant land.” For the 
reasons set forth below, we affirm the 
holding to this extent, but reverse the supe­
rior court’s conclusion that the redesig­
nation legislation was valid.

r

I. FACTUAL AND PROCEDURAL 
BACKGROUND 

In 1958 the United States Congress 
passed the Alaska Mental Health Enabling 
Act (AMHEA) which, insofar as it concerns 
this case, granted the Territory of Alaska 
one million acres of federal land to be held 
in public trust to help effectuate the cre­
ation and operation of mental health care 
facilities in Alaska. Pub.L. No. 84-830, 70 
S ta t 709 (1956). Section 202(e) of the Act 
specifically provides:

All lands granted to the Territory of 
Alaska under this section, together with 
the income therefrom and the proceeds 
from any dispositions thereof, shall be 
administered by the Territory of Alas' 
ha as a public trust and such proceeds
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and income shall first be applied to meet 
the necessary expenses of the mental 
health program of Alaska. Such lands, 
income and proceeds shall be managed 
and utilized in such manner as the Legis­
lature of Alaska may provide. Such 
lands, together with any property ac­
quired in exchange therefor or acquired 
out of the income or proceeds therefrom, 
may be sold, leasecL mortgaged, ex­
changed, or "otherwise disposed ~of in 
suclTmanner as the Legislature of Alas- 
ka may provide in order to obtain funds 
or other property to be invested, expend­
ed or used by the Territory of Alaska? 
TEe’authority of the Legislature of Alas­
ka under this subsection shall be exer­
cised in a manner compatible with the 
conditions and requirements imposed by 
other provisions of this Act (emphasis 
added)
The state managed these lands without 

maintaining a separate account until 1978. 
The Alaska State Legislature made its 
practice law in 1978 when it passed the 
following statutory provision: 

REDESIGNATION AND DISPOSAL OF 
MENTAL HEALTH LAND 

(a) Land granted to the state under 
the Mental Health Enabling Act of 1956, 
70 S ta t 709, and patented to or approved 
for patent to the state on July 1, 1978 
and land designated as mental health 
land which was received by the state in 
exchange for land granted under that 
federal land grant is redesignated as 
general grant land and shall be managed 
and disposed of by the Department of 
Natural Resources under applicable pro­
visions of law.

Ch. 181, § 3(a), SLA (1978).
Alaska has provided continuous mental 

health care since statehood. The record 
indicates that between 1959 and 1982 the 
state spent over $222,000,000 on mental 
health care. Generally speaking, there has 
been a constant increase from 1959 to the 
present in mental health expenditures: 
slightly less than $1,200,000 was expended 
in 1959, and slightly more than $29,000,000 
was expended in 1982. The record does not

indicate how much of the trust land at 
issue has been disposed of, nor the total 
value of such disposed land. In the state's 
answer to the complaint, it alleges that 
"state expenditures for mental health pur­
poses exceeded revenues from mental 
health grant lands in all years for which 
revenues from those lands were tabulated 
separately.” The record does indicate that 
as of 1973, total revenues from these men­
tal health trust lands amounted to $19,555,- 
582. The state's total expenditures to that 
point amounted to $66,726,176.

Weiss et aL filed a class action in 1982 
_ alleging that the state breached the public 

trust by 1) failing to account for revenues 
realized, 2) using revenues for purposes 
other than mental health care and 3) pass­
ing legislation redesignating the property 
“general grant land.” Plaintiffs sought 
declaratory relief invalidating the redesig­
nation legislation; injunctive relief compel­
ling the state to administer the trust ac­
cording to the law; general relief establish­
ing a trust account "for the receipt of 
funds generated from all lands selected by 
the State of Alaska under the aforesaid 
mental health land g ran t.. . . ”

The superior court ruled that invalidation 
of the redesignation legislation was not an 
available remedy, based bn State v. Uni- 
versity of Alaska, 624 P;2d 807, 815 (Alas­
ka 1981). However, the court did hold that 
the state breached its duties as trustee by 
removing the federal grant lands from the 
tru s t As a remedy, the court ordered that 

[t]he public trust established by P.L 84- 
830, 70 S ta t 709, shall recover from the 
defendant State of Alaska an amount 
equal to the fair market value of all 
lands conveyed from the trust as of the 
date of conveyance, plus prejudgment in­
terest from the date of erch conveyance. 
For the purposes of this judgment, all 
lands remaining in the trust as of July 
19, 1978, shall be considered as having 
been removed from trust status by the 
State of Alaska on that da te .. . .

The court also ordered a set-off for all 
monies spent by the state on mental health 
care.
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The state appeals from the judgment, 
except the holding that the redesignation 
legislation was valid. Weiss et al. cross-ap­
pealed the trial court's failure to rule the 
legislation invalid.

II. DID THE STATE BREACH THE 
PUBLIC TRUST CREATED BY CON­
GRESS WHEN IT REDESIGNATED 
PROPERTY IN THE TRUST AS 
"GENERAL GRANT LAND?”

A. Nature of the T rust
The state argues, essentially, that the 

redesignation is of no legal consequence 
because the state has always provided pub­
lic mental health programs in the past and, 
implicitly, will provide them in the future. 
The state maintains that providing such 
programs fulfills its obligations according 
to AMHEA, freeing the grant lands for 
other public purposes. Textual support for 
this position comes from the portion of 
Section 202(e) which states that “proceeds 
and income shall first be applied to meet 
the necessary expenses of the mental 
health program of Alaska.” It is suggest­
ed that this language means Congress in­
tended that the land grant serve as a reve­
nue base guarantee. Great emphasis is 
placed on the legislative history of AM­
HEA which establishes that Congress did

!. The debates in the House and Senate are too 
lengthy to reproduce in their entirety here, but 
certain remarks are representative of the discus­
sions. Senator Jackson commented that "[t]he 
income from sales or leases will be used to 
support the mental health program in Alaska. 
The income will be held in trust for that pur­
pose. Any money received over and above the 
need for the mental health program may be 
used for other public purposes." He further 
noted that the language change was not of a 
fundamental nature, and thus said that, "[t]he 
purpose of granting 1 million acres is the same 
as in all other similar grants, such as the public 
school land-grant program." 102 Cong.Rec. 
9761 (June 7, 1956).
W e  note that the language in the federal grant 

was changed from designating the proceeds of 
the land grant to be used as a public trust for 
Alaska’i mental health program, to saying that 
the proceeds "shall first be applied to meet the 
necessary expenses of the mental health pro­
gram" only because of worry among members 
of Congress that the land may actually have a

not wish to limit the use of grant lands 
exclusively to mental health programs.1

(1J Despite these observations, we 
think it irrefutable that Congress intended 
to create a trust, to be based on a corpus of 
one million acres of federal land. It is a 
commonplace of the law that without trust 
property there can be no trust. Restate­
ment (Second) of Trusts § 74 (1959).1 
When the state, through the legislature, 
altered the status of the property grant the 
trust was thereby effectively terminated. 
The state, as trustee, had no power to do 
this and consequently breached its duty to 
preserve the corpus.5 The fact that the 
state has provided mental health care in 
the past and will most likely do so in the 
future is no justification for termination of 
the tru s t Whether a beneficiary can rely 
on the bona f  Ides of a trustee to continue 
voluntarily to uphold the terms of a de­
funct trust is quite beside the point We 
decline the opportunity to encourage the 
state, or any trustee for that matter, to 
determine unilaterally when to terminate a 
trust without specific authority to do so.

B. Remedy.
[2] Having concluded that the state 

breached the trust, we find it necessary on 
the facta of this case to invalidate the re­
designation statute, Ch. 181, § 3(a), SLA 
(1978). State v. University of Alaska, 624

value far in excess of the necessary health core 
expenses. The record in this case shows that 
income from the land grant was actually less 
than, state expenditures for mental health pro­
grams.

2. Section 74 provides; "A trust cannot be cre­
ated unless there is trust property."

3. Our reliance upon basic trust law principles 
finds ample support in the precedents of this 
court and the United States Supreme Court 
See Lassen v. Arizona, 385 U.S. 458, 87 S.CL 584, 
17 L.Ed.2d 515 (1967); State v. University of 
Alaska, 624 P.2d 807 (Alaska 1981). Both Las­
sen and University of Alaska involved federal 
grants to be used by states for school purposes. 
Those cases stand for the proposition "that the 
same private trust law principles are to apply to 
federal land granted to the states for school 
purposes.” University of Alaska, 624 P-2d at 
813. There is no reason to treat federal lands 
granted for mental health purposes differently.
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P.2d 807, 815 (Alaska 1981) does not com­
pel a different result. In that case, the 
federal government had granted 100,000 
acres to the state "for the exclusive use 
and benefit" of the University. Id. a t 811. 
Years after the grant, the state included 
5,040 acres of the trust land in a state 
park. This action was not in itself a breach 
of the trust so long as the University was 
paid fair market value for the land. We 
inferred that the legislature intended to 
pay the University for this disposition, stat­
ing:

It is also logical to assume that the legis­
lature intended to compensate the Uni­
versity for the loss of its land. This view 
gives the statute creating [the park] a 
reading that is in accord with the well 
recognized canon of statutory construc­
tion that, when possible, legislation 
should be construed in a way that up­
holds its validity.

524 P.2d at 816.
Unlike the situation in University of 

Alaska, the present case does not involve a 
disposition of a portion of trust lands for a 
specific use. Instead, the entire corpus of 
the trust is intermingled with the general 
grant lands of the state. No particular use 
of the trust lands is specified and it may be 
years before much of the land is used. 
While it was reasonable to infer a legisla­
tive intent to pay for 5,040 acres for which 
there was a present park land use in Uni­
versity of Alaska, it is not reasonable to 
infer that the legislature meant to pay for 
a quantity of trust land approaching one 
million acres for which in large part there 
is no present use. Thus, the payment rem­
edy imposed in University of Alaska is not 
appropriate here. Because the state in 
passing the redesignation act went beyond 
the power which had been granted it with 
respect to the trust lands by Congress, the 
redesignation act must be declared invalid.

It follows from our conclusion that the 
redesignation legislation is invalid that the 
trust must be reconstituted to match as 
nearly us possible the holdings which com­

4. Amicus raises questions regarding the title 
held by conveyancees and bona fide purchasers 
of mental health lands. In view of our disposi-

prised the trust when the 1978 law became 
effective. The case is remanded so that 
requisite findings can be made. We take 
this opportunity to provide some guidance 
to the trial court to simplify its task.

Those general grant lands which were 
once mental health lands will return to 
their former trust status. In the event 
exchanges have been made, those proper­
ties which can be traced to an exchange 
involving mental health lands will also be 
included in the trust. To the extent that 
former mental health lands h?ve been sold 
since the date of the conveyance the trust 
must be reimbursed for the fair market 
value at the time of sale. In calculating 
the total amount owed, the trial court 
should grant a set-off for mental health 
expenditures made by the state during the 
same period. In the event that expendi­
tures exceeded the value of lands sold, the 
state need not furnish cash as part of the 
reconstitution. The goal is to restore the 
trust to its position just prior to the convey­
ance effected by the redesignation legisla­
tion.4

AFFIRMED in part, REVERSED in part 
and REMANDED for further proceedings 
consistent with this opinion.

i
MOORE, J., Lot participating.

In the Matter o f the Application of: John 
L. McKAY, Jr., An Applicant for admis­
sion to the Practice of Law in Alaska 
and Membership in the Alaska Bar As­
sociation.

No. S-667.

Supreme Court of Alaska.

Sept 27, 1986.

Applicant for Bar filed an appeal with 
Board of Governors of the Alaska Bar Ac­

tion of this case, we deem it unnecessary to 
address those issues at the present time.



m Q £ O m >  REVISIONS TO SB 67/HB 201

Page 1, line 9:

Delete "(a)".

Page 1, line 10:

change entire line to read:

"(a) Bggapt as provided In AS 3B.os.aoo. the 

Alaska Mental Health Trust Authority"

Page 2, after line 0:

Insert:

"(b) In exercising its power under fa)( l ). (2) 

or (3) of this section, the authority or its 

contractor under (a)..(4) of this Motion la not bound 

bv the provisions of as 38.04 or As 38.os. except 

that it shall

JJJ gpmftly_vith A9 38.05,285 Bubiect to. its

o b l i g a t i o n s  v m d a r  a s  3 7 . 1 7 . 0 0 7 ;

(2) give public notice in the manner provided 

under AS 38.05.945(b) and (c) [BUT IS NOT OTHERWISE 

BOUND BY THE PROVISIONS OF AS 38.04 OR AS 38.05] 

a preliffllnarY__deoi3lop to dispose of trust land and 

consider any written oommenta aubmlttad vlthln 30 

davs cf such notice prior to making a final 

decision; and

ID give public notice in the manner provided

uader_AB-38.05.945(b) and (o) of any final, decision 

to diapogf of truat land."

Page 2 ,  lina 21:

After "section" insert:

"In this section, "unrestricted general fund revenue 

of the state" means all the categories of accounting 

for money accruing to the state general fund that,

[14166-0003/AA930<I30.016] -1- 3/16/93



under the statewide accounting system as established 

on the effective date of this Act, were identified 

as revenue that was not restricted by law to a 

specifia use."

Page 3, lines 8-24:

Make this subsection (b) of AS 38.05.800

Pago 3, line 8:

Insert a new subsection (a) to read:

"(a) For purposes of this section:

(1) "conveyed or encumbered" means

(A) covered by-a land sale contract issued by 

the state or a municipality; (B) covered by a 

patent executed in favor of any person, entity, 

native corporation, municipality, or the 

University of Alaska; (C) selected by a native 

corporation under 43 U.S.C. § 1611; (D) covered 

by a claim of a native for an allotment under 

43 U.S.C. S 1634 or by a certificate of 

allotment issued under applicable federal law; 

and (E) identified for conveyance pursuant to a 

land exchange agreement between the state and a 

native corporation, but not yet covered by a 

patent;

( 2 ) "department" means the Department of 

Natural Resources;

(3) "land" includes both the surface 

estate and the mineral estate;

(4) "lease" means any oil and gas lease, 

coal lease, mining lease, land laasa, and any 

other mineral or surface lease; and

(5) "right-of-way" means any right-of-way 

permit or easement, or any road, utilities, or

[141 66-0006/AA930430.016] 2 - 3/16/93



other improvements constructed pursuant to an 

approved land use application or permit or 

letter of entry issued by the department and 

for which no right-of-way permit has yet been 

issued."

Page 3, line 14:

Change entira line to read: 11 (A) a lease;"

Page 3, line 24:

Insert new subsections to read:

"(c) any land included in the corpus of the 

mental health trust shall be subject to the terras, 

conditions, and provisions'of any lease, timber 

contract, material sale contract, land use permit, 

right-of-way, prospecting permit, exploration 

permit, or water right issued by tha United States 

or the state on or before the effective date of this 

Act;

(d) any land included in the corpus of the 

mental health trust shall be subject to any mining 

claim or mining leasehold location that was acquired 

and continued in compliance with applicable laws and 

regulations on or before the effective date of this 

Act and that is continued in compliance with 

applicable laws and regulations thereafter;

(e) the department shall manage all land that

is subject to any interest identified in (c) and (d)

of this seotion for as long as such interest remains 

in effect;

(f) all land that is subject to any interest

identified in (c) and (d) of this section shall be

governed only by and managed by the department only 

pursuant to the laws and regulations applicable to

IU166-CC06/AA930430.016J 3 3/16/93



general grant land and not pursuant to any laws or 

regulations applicable to the other land of the 

trust except that the proceeds from the management 

of such land shall be included in the mental health 

trust income account in accordance with 

AS 37.14.036/

(g) with respect to any particular laaBe, 

timber contract, material sale contract, land use 

permit, right-of-way, prospecting permit, 

exploration permit, water right, mining claim, or 

mining leasehold location, the owner of such 

interest, the department, and the mental health 

trust authority established under AS 47.30.011 may 

agree to waive the provisions of (e) and (f) of this 

section in which case the land involved will then be 

governed only by the laws and regulations applicable 

to the other land of the trust and will be managed 

like the other land of the trust;

(h) all land granted to the state under the 

Alaska Mental Health Enabling Act of 1956, F.L. 

84-830, 70 Stat. 709, that is not included in the 

corpus of the mental health truBt under (b) of this 

section is released and removed from the trust and 

shall no longer be subject to any o f  the provisions 

of tha Alaska,Mental Health Enabling Act of 1956, 

P.L. 84-830, 70- stat. 709, or any claim of the 

trust;

(i) after giving public notice in the manner 

provided under AS 38.05.945(b) and (c), all land 

included in tha corpus of the mental health trust 

under (b) of this Baction shall be conveyed by 

patent by the commissioner of the department to the 

mental health trust authority established under

AS 47.30.011 and the trust authority takes its title

[H166-4006/AA930430.016] -4- 3/16/93



s u b j e c t  t o  a n y  i n t e r e s t  d e s c r i b e d  in (c) a n d  (d) of 

t h i s  s e c t i o n  a n d  s u b j e c t  t o  a l l  of t h e  p r o v i s i o n s  of 

t h i s  s e c t i o n . "

[14166-OOQ6/AA930430.016] -5- 3/16/93



EXPLANATION OF PROPOSED REVISIONS TO S3 67/HB 201

1. The amendment to AS 37.14.009(a) is a cross- 
reference to the overriding provisions of AS 38.05.800 which 
divest the trust authority of land management authority over 
trust lands that are currently subject to third party 
interests (discussed more fully in paragraph 6 below).

2. To the extant that the trust authority is not 
divested of land management authority over trust lands by 
virtue of AS 38.05.800, the amendments to AS 37.14.009(b) add 
two safeguards of the public interest applicable to management 
of trust lands in lieu of AS 38.04 and AS 38.05. These 
amendments are intended to establish a public process for 
trust land management decisions and to insulate the bill from 
legal challenges under Article VIII, Section 10 of the Alaska 
Constitution.

2.1 Subsection (b)(1) requires land management 
decisions to comply with the state constitution and the 
principles of multiple purpose use consistent with the public 
interest. However, this subsection also recognizes that the 
trust principles established in AS 37.14.007, added by 
chapter 66, SLA 1991, must take priority if they conflict with 
multiple purpose use.

2.2 . Subsection (b)(2) provides a 30-day public 
commant period to precede final land disposal decisions. This 
period is intended to ensure that trust beneficiaries, trust 
land developers, people who UBe trust lands for other 
purposes, and other members of the public have an opportunity 
to have their views considered by the trust authority.

2.3 Subsection (b)(3) requires public notice of 
final decisions to dispose of trust lands.

3. The proposed revision to AS 37.14.036(c) adds a 
definition of "unrestricted general fund revenue of the state" 
to the bill.

4. A new subsection (a) containing key definitions is 
added to AS 38.05.800.

4.1 In order to clarify that the land in the trust 
corpus will include both surface and mineral estates, "land" 
is so defined.

[H166-0006/AA930430.018] -1- 3/16/M



4.2 In order to make the entire section read more 
easily, and to specifically cover as many types of leasehold 
estates as possible, "lease" is now a defined term.

4.3 The Department of Law has expressed concern 
over the ambiguity inherent in stating that "conveyed or 
encumbered" land is not being returned to the trust. To 
satisfy this concern, "conveyed or encumbered" is now defined. 
Conveyances to native corporations, municipalities, and the 
University of Alaska are now specifically included as 
"conveyed or encumbered" land. In addition, ANCSA selections 
are now defined as being "conveyed or encumbered." Finally, 
the Department of Law had concluded that under SB 67/HB 201 
land wich native allotment clsims would go back to the trust 
and that the trust would ba compelled to challenge these 
claims. To avoid this problem, lands covered by native 
allotment claims are now also defined as "conveyed or 
encumbered."

4 . 4 A definition of "right-of-v:ay" is included to 
reflect the fact that roads and other improvements are 
constructed pursuant to land use permits and letters of entry. 
In some cases these valid rights have never been reflected in 
a right-of-way permit because the issuance of such permits has 
been barred by the superior court's preliminary injunction 
since July 9, 1990.

5. The existing language in AS 38.05.800 would become 
new subsection (b) of tha section.

6. New subsections (c) through (i) would be added to 
AS 38.05.800.

6.1 New subsection (c) clarifies that any land 
remaining in the corpus of the trust remains subject to the 
termB, conditions, and provisions of all third party rights. 
This new subsection validates such third party interests, thus 
satisfying another concern of the Department of Law.
(Chapter 66 currently contains ns such provision, although the 
settling plaintiffs did agree in tha Chapter 66 settlement 
agreement that the trust would.take all of its land subject to 
third party interests.) Subsection (c) is not intended to 
validate or question the validity of RS 2477 rights-of-way 
which may or may not exist.

6.2 New subBaction (d) clarifies that trust land 
will also remain subject to any mining claims or leasehold 
locations that were acquired and continued in compliance with 
current applicable law. Unlike the third party interests 
covered by subsection (c), there is no legal document to 
reflect the terms of mining claims or leasehold locations

[U166-0006/AA93M30.018] 2 - 3/18/93



(unless they are subsequently converted to a mining lease, 
which is covered by subsection (c)) and D N R  normally makes no 
"validity" determination. The holders of mining claims and 
leasehold locations would therefore be subject to the status 
quo under S B  6 7 / H 3  201  —  they would facB the same challenges 
from the trust that they could face from the state -- tha 
trust simply takes subject to the claimant's rights, if any.
If the claimant can satisfy the legal requirements of a valid 
claim, the claim will be valid. Original mental health trust 
land has been closed to mineral entry since November 5, 1985 
pursuant to court and DNR orders so the only mining claimB or 
leasehold locations of concern will be those that were validly 
located prior to that date,

6.3 Neither subsection (c) nor (d) use the common 
legal term "valid existing rights," because the Weisa 
plaintiffs have asserted that there are u s . valid third party 
rights in mental health trust land. Therefore, the revisions 
provide that the trust takes subject to any of the mentioned 
interests, whether or not they are valid from the point of 
view of the Weiss plaintiffs. As previously mentioned, the 
one exception is that tha truBt would stand in the state's 
shoe* in being able to challenge any mining claim or leasehold 
location that has not been acquired and continued in 
accordance with existing applicable law.

6.4 New subsection (e) is a mandatory provision 
requiring DNR to manage all land that is subject to any third 
party interest enumerated -in subsections (c) and (d) for as 
long as the enumerated interest remains in effect. This 
provision eliminates the possibility of litigation by third 
parties against the trust and the state on the ground that 
third parties have a contractual right to have DNR as their 
land manager.

6.5 New subsection (f) further provides that DNR 
will manage all land covered by third party interests pursuant 
to tha laws and regulations applicable to general grant land, 
except that all proceeds from such lands shall be placed in 
the mental health trust income account. Again, this provision 
is necessary to prevent litigation by third partiaB against 
the trust and the state for breach of their contract rights,

6.6 By defining "land" in subsection (a) as both 
the surface and mineral estates, the proposed revisions 
clarify that if any interest has been carved out of either 
estate, then DNR must manage the entire estate like general 
grant land for as long as the third party interest remains in 
affect. This provision is necessary to avoid "split estate" 
problems that are likely to cause litigation. For example, in 
the case of an oil and gas lease, if DNR manages the

114164-0006/AA530430.0UJ - 3 - 3/18/93



subsurface estate but the trust authority manages the surface 
estate, the trust authority might attempt to take action to 
impair the contract right3 of the oil and gas lessee (suah as 
by charging a surface use fee for the lessee's drilling rigs 
and equipment.) .

6.7 New subsection (g) allows a third party 
contract holder, the trust authority, and DNR to waive DNR'e 
management of the land in question. This gives any affected 
third party the option to seek a three-way agreement with DNR 
and the trust to have the land subject to tha third party's 
interest managed by the trust authority pursuant to whatever 
land management regulations and standards the trust authority 
eventually adopts for normal (unencumbered) trust lands,

6,3 New subsection (h) specifically states that all 
original mental health trust land not included in the corpus 
cf the trust pursuant to AS 38.05.800 is released and removed 
from the trust and is no longer subject to any of the 
provisions of the original 1956 act. (Again, this is a 
provision which is implied, but is not explicitly stated, in 
Chapter 66.)

6.9 New subsection (i) specifically provides that 
DNR will actually convey the land that is being returned to 
the trust to the trust authority and that the trust authority 
takes its title subject to all protected third party interests 
and the restrictions of AS 38.05.800. The same public notice 
process (a 30-day public comment period) contemplated for 
conveyances of land under chapter 66 from DNR to the trust 
authority will apply to reconstitution of the trust under 
SB 67/HB 201.

7. These revisions remove the concerns set forth in 
Sections V, VI, VIII, X.3, and X.4 of Charlie Cole's 
February 3, 1993 letter to Senator Mike Miller. The proposed 
revisions to SB 67/HB 201 are, like Chapter 66 itself, a 
"settlement" of the dispute different from that mandated by 
the Alaska Supreme Court in 1985, Although there is nothing 
in that 1985 decision indicating that the state has a 
"fiduciary duty" to manage trust lands solely to maximize 
revenue to the trust, even if this were true, this would be in 
direct conflict with third party contract rights. The 
proposed revisions protect these third party rights as long as 
the particular land interest remains ir. affect. When the 
third party land interest expires, terminates, or is 
surrendered, the subject land reverts to the trust for 
management pursuant to whatever standards have been adopted by 
the trust authority,

[14l66.OQO6/AA93O43Q.01t] -4 3/16/93
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VIA FACSIMILE X O _ W , 4.6.5-Z&&4 May 5, 1993

Senator Drue Fearce
Senator Steve Frank
Co-Chairs, Senate Finance Committee
State Capitol Building
Juneau, Alaska 99811

Re: Mental Health Lands Legislation
Our File No. 2686-1

Dear Senators Pearce and Frank:

I represent Marathon Oil Company and Union Oil 
Company of California in Weiss v. State, 4FA-82-220S Civil. 
Marathon and Unocal intervened in that lawsuit last fall In 
order to challenge various aspects of the land exchange process 
currently under way by the State and the settling plaintiffs 
pursuant to the terms of Chapter 66, SLA 1991, and their 
settlement agreement. As you are well aware, Judge Greene has 
recently ruled that certain aspects of Chapter 66 are 
unlawful. The State and the settling plaintiffs have proposed 
last-minute amendments to SB 67 and HB 201 which they contend 
will fix the legal problems. Unfortunately, they will not.

One aspect of the proposed amendments is a reduction 
of the hypothecated list from 6.7 million acres to l.S million 
acres, to be selected by the Department of Natural Resources 
"using the criteria set out in secs. 55(d) and (e) of this Act" 
(Chapter 66). See Sec. 4(a)(2). Although the proposed 
amendments do not say so, the settling plaintiffs have made it 
plain that they intend the hypothecated list to be comprised of 
Cook Inlet oil and gas leases. In a letter to Representatives 
Larson and MacLean dated April 21, 1993, in which the idea of 
the current amendments was first raised, settling plaintiffs’
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Senator Drue Pearce 
Senator Steve Frank 
May 5/ 1993 
Page 2

counsel David walker explained (at p. 4) that the proposed 
amendments "would replace the approximately seven million acres 
of land currently hypothecated to the Trust with the 
approximately 550,000 acres of onshore land nominated by the 
Plaintiffs as Proposed Substitute Land plus the approximately
1.5 million acres of the existing collateral of last resort 
(offshore Cook Inlet oil and gas fields)."

Besides the legal challenges that Marathon and Unocal 
have already mounted against hypothecation of the Cook Inlet 
oil and gas leases, you should be aware that the proposed 
amendments will create further conflict between the State and 
the settling plaintiffs and give Marathon and Unocal a wholly 
new ground for judicial challenge. Ever since the settling 
plaintiffs nominated the Cook Inlet leases as Proposed 
Substitute Land in July 1992, the State has maintained that the 
leases are not in fact comparable under sections 55(d) and (e) 
of Chapter 66. Director Ron Swanson of the Division of Lands 
wrote to the settling plaintiffs on August 20, 1992: "The
state does not believe that the oil and gas lease tracts are 
appropriate for nomination as Proposed Substitute Land at this 
point in the reconstitution process because the oil and gas 
lease tracts are not comparable to non-reconstituted trust 
land." On February 25, 1993, the Department of Law reconfirmed 
the State's position that the leases were "non-comparable land" 
in a letter from Assistant Attorney General Brian Bjorkquist to 
Mr. Walker: "While some non-comparable land may eventually be
necessary to reconstitute the trust, there are several reasons 
why the Cook Inlet tracts should be among the last of those 
non-comparable lands considered for reconstitution into the 
trust."

In short, while the settling plaintiffs are 
apparently assuming that the Cook Inlet leases will be on the 
reduced Hypothecated List, the State cannot allow those leases 
to be hypothecated under the "comparability" criteria of 
Chapter 66 without making a direct and drastic turn-about in 
its previously consistent position. Thus, these amendments 
merely give the State and the settling plaintiffs one more 
thing to fight about. Not only that, but if the State does 
reverse itself and hypothecate the leases, it will give 
Marathon and Unocal additional grounds for judicial challenge 
—  that, as the State itself has maintained, the hypothecated 
list does not comply with the comparability provisions of 
Chapter 66.
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Senator Drue Pearce 
Senator Steve Frank 
May 5, 1993 
Page 3

On behalf of Marathon and Unocal, I urge you to 
reject these last-minute amendments.

Very truly yours, 

BURR, PEASE & KURTZ

€ter J. Maassen

PJM/3



A l a s k a  E n v i r o n m e n t a l  L o b b y ,  Inc,

P.O. Box 22 IS I Juneau, Alaska ‘>‘>111)2

DO NOT PASS ADMINISTRATION AMENDMENTS TO SB 67/HB 201

-Judge Greene on April 26 handed down a decision on the public interest intervenors' 
claims. The public interest intervenors prevailed on two out of eleven claims. They will 
appeal on several of the other claims.

-The judge held that: 1) the hypothecated lands list was illegally compiled, and 2) as a 
matter of statutoiy interpretation of Chapter 66, Alaska's land planning and classification 
laws (38.04/38.05) da apply to the reconstitution of the Trust.

-The administration is asking the legislature to adopt two amendments to "fix" problems 
idendfied by the court in Chapter 66: Re-hypothecating 1.5 million acres using acceptable 
standards, and exempting land exchanges in Ch. 66 from 38.04/38.05 and instead 
establishing procedural guidelines in lieu of 38.04/38.05.

-These amendments are two separate items. They do not need to pass in tandem.

-These "fixes" won't solve the problem. They will instead intensify the substantial 
opposition to Ch. 66, and they will do nothing to prevent continued litigation. Massive 
land exchanges are the problem with Ch. 66. In the 1990’s, there are too nr y 
differing interests in public lands to make these massive land exchanges feasible.

-The public and the legislature still won't know which public lands will 
pledged as security (i.e. hypothecated) for the performance of the state's obligations 
under Ch. 66. The legislature and the public should be able to participate fully in this 
decision.

be

-'Hie massive land trust would not adequately meet the needs of the mental health 
programs. The legislature would still need to appropriate funds for mental health 
programs.

-Let's avoid a quick fix approach. The oil company's claims will be considered by 
the judge in the next few months. The public intervenors will appeal their claims. Other 
legal challenges are sure to follow. The legislature should not rush through quick fix 
amendments after each conn ruling.

-Let's learn from experience and not rush through last minute amendments 
without adequate public and legislative consideration.

-The solution instead is found in SB 67/ HB201 in their current version: the return 
of 500,000 acres of original unencumbered trust land, and a percentage of 
general fund revenues for the land that can't be returned.

5/5/93
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THE PUBLIC PROCESS IN THE PROPOSED AMENDMENTS IS A FARCE

The proposed amendments provide for no public process until after the plaintiffs and 
DNR have negotiated their deal. This belated, abbreviated public participation 
comes too late to influence the land selections.

Thousands of Alaskans have devoted years of effort to the land use planning and 
classification process. The existing plans are the result of consensus that has 
emerged from diverse interests participating in this open, public process.

Alaska Statute 38.04.065 requires "meaningful participation" hy the public in 
decisions affecting state lanas. The proposed amendments would repeal this 
fundamental public policy.

The proposed amendments would arbitrarily restrict judicial review to those who 
submitted comments during the period provided after the deals are made, even if a 
person is adversely affected and is otherwise entitled to judicial review under settled 
law.

Who supports the existing planning process?

Resource developers

Small businesses in the tourism industry 

Sport fishing organizations 

Home-grown Alaska environmental groups 

Alaskans who care about the public lands 

Who opposes the proposed amendments to Chapter 66?

ALL OF THE ABOVE.

Why?

Alaskans of all stripes have benefitted from a consensus-building public 
process and built their expectations around the decisions made in these 
plans.

Don’t throw years of effort out the window.

PLEASE VOTE AGAINST THE ADMINISTRATION AMENDMENTS TO CHAPTER 66.



ADVOCACY SERVICES Oh ALASKA
230 Sooth Franklin 2SO Cushman, Suite 3H
Juneau, AK 99801 Fairbanks. AK 99701
(907) 536-1627 TOO (907) 456-1070 TDD
Fax (907)586-1066 Fa* (907) 456 108''

615 East 82nd. Suite 101 
Anchorage. AK 99518 
(907) 344-1002 TDD 
Toll Free 800-478-1234 
Fax (907) 349-1002

ATTORNEY GENERAL SAYS CHAPTER 66 AMENDMENTS
MAY NOT BE NECESSARY

In a brief filed Wednesday, May 5, in .superior court, the Attorney 
General said that legislation to amend Chapter 66 may not be necessary:

'Even if trie legislature does not pass the settling parties’ 
proposed legislation, however, there are other options 
that the parties can explore."

See pages 2-3 of the State’s opposition brief (attached).

For more information, contact Jeff Jessee, 344-1002.
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IN t h e  s u p e r i o r  c o u r t  p o r

FOURTH JUDICIAL DI8TRI

v e r h  t . WEISS, father and next 
friend of CARL WBIS8, a minor 
child, and EARL HILLIKER, on 
behalf of themselves And oil 
others similarly situated; the 
ALASKA MENTAL HEALTH ASSOCIATION, 
■VARY C, NANOTAK, and JOHN MARTIN,
<m behalf of themselves and all 
others similarly situated;
ANTTA BOSEL, FRANCES DOULIN,
SHARON GOODWIN, AND GABRIEL MAYOC; 
and S.L., H.K., and ALASKA 
a d d i c t i o n  r e h a b i l i t a t i o n  s e r v i c e s ,

Plaintiffs,

v.

STATE OF ALASKA,

Dofendanf .

34910Q2 P. 02

c

TH

cr

E STATE OF ALASKA 

AT FAIRBANKS

OPPOSITION TO M
m t  p p o c s s o :

qno* TO 
NGB

Defendant State of Alasfca 

Oil Company and Union Oil Company of 

intervenor-lesseas") Hoticn to Stay 

company intervanor-lessees' allegati
a

settlement agreement on Ray IX, 10 

would prejudice the other parties to 

the public, to stay proceedings on 

"crucial to tho i««u«c before the 

intervention of Marathon and Union 

1993).

Case No. 4FA-82-2208 Civil

(Bs t a t e " )  o p p o s e s  Marathon 

C a l i f o r n i a *s  ( " o i l  c om p an y

proceedings, contrary to oil 

one, the termination of the

(3 i s  rvofo a c e r t a i n t y .  I t  

this litigation, as well as 

Issues thi3 court has found 

c o u r t . "  R f p. Ordp.r Va i  

Oil Corcpaniec (January 22,

STATE'S OPPOSITION TO MOTION TO STAT PftOCXlPINOS PACK 1
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Oil company intervanor-lcsi ees give the impr&aaion that 

the settlement agreement will automatically terminate on Hay ll, 

1993, the 60th day following the state's letter Invoking Article 

III, section 31(c) of the Settlement Agreement. This is not 

true. Section 3i(e) gives the partieje at least sixty days to try 

to roach another agreement for resile 

nothing in that section prohibits

agreeing to extend tho time within Which to reach another 

agreement,

Prior to the ac—t’s April 

and Order R e :  Intervenor®' Complaint

state and settling plaintiffs had l«-*n exploring a variety of 

ways to provida relief to tho nf: ■acted third-parties. The 

Wamorancluja Deniflien, however, 8U jgcoted a straight forward 

legislative resolution of the settl s-ment's legial problems that 

would make it more likely that the coirt would ultimately approve 

the settlement and, aa a result, prcvide relief to those third-

patties. Since April 26 4 as..oil 

not^d, tho parties have devoted

lcgiolativo solution. So p  oil '.ompany Jnterv«nor-lftsseas

Memorandum in Support of Hotion to

("oil company intervener-lessees' i:effioranduniw) ; See also 3.

Arke, "Hickel puts priority on » 

Anchorage Dally Ne w s , at £-2 (May 4 

Even if tho legislature

p a r t i e s r proposed legislation, however, there are other options

STATE'8 OPPOSITION TO NOTION TO STAY PAOCJI

to third-parties, however, 

the parties froa jointly

26, 1993 Moaorandua Decision 

("Memorandum Decision”) the

company intervenor-lessees' 

their energies toward a

Stay Proceedings &t 3 n,i

wntal health lands bill,*1 

1993) (copy attached) ,

3oes not pass the settling

OINOS PACS 2
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that tha parties can explore. Kith oil indications pointing 

toward chapter 66 being a legal an<l constitutional vehicle t o  
settle this litigation and, therabf, providing the relief t o

C

affected thixd-partioa, it is let 

terminate the settlement agreement 

providing relief to third-parties. 

$6 as settlement nay provide the 

affooted third-parties.

The court has stayed the 

approval for seventy days to give th

fciac to try to reach agreement concernJng the hypothecated land

list and the application of As

reconstitution. A  prompt decision py the court with respect to

tho oil company intervenor-leBB*es' 

parties in their negotiations. XI 

judgment in favor of the state ar 

parties would t>" even »ore inclined

the settlement. If tho court granted summary judgment in favor

of th# oil companies, either in wh 

would th«n have the opportunity to

the sama time they are negotiating jver the two other problems

I t  would prejudice the State, se 

publio, for tha parties to ap«nd SUl

money to attempt to resolve two problems with the settlement, if

several month# later tha aettlemer

court were to find that oil and gao l.saoes »ay net b« transferred

a m r s ' e  (wosrtioa to kotios to staj rnocBJDiRcs

a likely tho state would 

because of concerns about 

Indeed, approval of chapter 

jjsoat expeditious relief to

proceedings on preliminary 

a state and settling parties

38.04 and 38.05 to the

eonplaiot would assist the 

tha court granted summary 

d  Battling plaintiffs, the 

to roach agreement to "save"

ile or In purt, the parties

respond to that cooiaion at

tling plaintiffs, and the 

otantial aaounte of tiro and

t wore to fail because the

PM! 3
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20

at

n

a

24

is

SJ

(

to tho trust authority.

Moreover, it should to poinjtsd out that tho possibility

of the termination of the Battlement 

has not been a compelling reason 1

court'» decisions. The possibility of termination was obvious on

C

agreement ig nothing new *nd 

n the past for any of tha

led the 3tata and settling 

or third-parties. The court 

grantinq the oil companies 

.ted discovery and briefing, 

y addresoad. geo Order Bej

January 14, 1993 when the court dei 

plaintiffs' joint motion for relief f 

iefiuad that decision a weak before 

intervention, conditioned upon expod 

so that their issues could be prompt 

Intorvention of Marathon and Onion bil Companies at 2 (January 

22, 1993). This court, in denying the re-filed joint motion on 

April 19, 1993, again recognised tj|>e obviouB possibility that 

oithar party night terminate tha setltlaz jnt agreeraeirt, * yet such 

possibility did not result in this court pieceskoallng its recent 

Memorandum Decision addresaing 

challenges to ohaptar 66.

Staying th* proceedings 

lessees' casplaiirfc will only serve 

opponents to chapter 66 who havo brot 

seriatim «o as to perpetually extaid th« preliminary approval 

process. The issues related to tjhe oil company intervenor- 

lot̂ ees' complaint havs boon fully iriafed and will be ripe for 

decision as aoon as oral argument is concluded. It will further

1 Sfi. Order at 2 (April 19, is 
termination *13 merely the exercise 
knew the State had and could uson).

invironaentel intervener®'

an oil company intcrvenor- 

to further tha strategy of 

ght challenges to chapter 66

STATE'S OPPOSITION TO MOTICH 20 STAT ?ROC£!^lNCS

93) (The state's notice of 
of a right which the court
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tha interests of judicial economy to conduct the oral argument 

and render the decision now while the issues are still fresh in 

both the court' o and the parties' attorneys' minde.

That the court should render a prompt decision on oil 

company intervenor-leasee®' olaima holds true oven if the

settlement embodied in chapter 66 a ml the settlement agreement la 

■terminated." This is becauae the Issues raieod by oil company 

intcrvanor-lecEees' complaint ir. intervention will not

necessarily become mooted by termination of tha settlement 

agreement * These issues ere: "(2) lease aesignability, (2)

applicability of the Administrative Tvocaquxe Act ("APA*1] to DWR 

order 135 and the broad land-ua© provisions of the Settlement 

Agreement, end (3) the legality of 

regarding sharing of confidential 

intervenor-lessees' memorandum at 2.

With respect to the first 

litigation will be faced with tha I 

leases jaay b© transferred from DNR 

there ie no settlement and the etatt and plaintiffs are back In

l i t i g a t i o n .  Thera are at loa*t t h r <  * acriva o i l  and ga* l e a s * *  

on original trust land.* Pursuant to the Alaska Supreae Court's

t h a  A g r e e m e n t ' s  p r o v i s i o n  

m a t e r i a l s .  * O i l  c om p an y

* In the affidavit of Carol Wilkin 
the state's Reply to Opposition of Me 
Judgment Motions of State and Bet* 
1993) t the steto idantifi*d leaafts 
as active oil and gas loasoa contai 
trust land still awnod by the t  
opposition the sfceto rc-reviewd fil 
that lease had been terminated in Dc

issue, the parties to thia 

3sue of whether oil and gas 

to '’trust status” even if

son attached n n  exhibit I to 
rathon and Unocal to Summary 
tjling Plaintiffs (April 17, 

numbers 21129 and 3S9150 
ning original mental health 
4tats. In preparing this
o 359150 *r>d d*t«ravinBd that 
camber 1990.

(continued...)

SrAT*'S OPPOSITION TO NOTION t© BTfiX PNOCSlOItMS PACfi 5
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direction in uelss v. state, all original trust lands that hav*

n o t  b e a n  s o l d  m u s t  b e  r e t u r n e d
r e c o n s t i t u t i o n  o f  t h e  t r u s t ,  t h a  c o u r t  v i l i  a l m o s t  c e r t a i n l y  n e e d  
t o  r e s o l v e  t h e  i s s u e  o f  v h a t h e r  o i l  a n d  g a s  l e a & o s  o n  o r i g i n a l  

t r u s t  l a n d  » a y  b e  r e t u r n e d  t o  t r u s t  A fca tu a ,  e i t h e r  b y  c o n v e y a n c e  
t o  t h o  T r u s t  A u t h o r i t y  u n d e r  < h a p t e r  66 o r  o t h e r w i s e .

A l t h o u g h  t h e r e  w o u ld  b e  no  " t r u s t  a u t h o r i t y "  i n  a  

l i t i g a t e d  r e a o n a t i f c u t i o n ,  i t  i s  u n d i s p u t e d  t h a t  t h e  r e c o n s t i t u t e d  

t r u s t  l a n d s  w i l l  b e  a d m i n i s t e r e d  a s  t r u s t  l a n d s  r a t h e r  t h a n  a e  

g e n e r a l  g r a n t  l a n d s : ,  T h i a  n e a n s  t h a h  t h e  o b j e c t i o n s  o i l  c om p any  

i n t e r v e n o r - l e s s e n s '  r a i n e  w i t h  r e s p e c t  t o  t h e  p r o p o s e d  T r u s t  
A u t h o r i t y  m a n a g in g  o i l  a n d  g a s  l e a b o s  w o u ld  a p p l y  w i t h  e q u a l  
f o r c e  t o  t h e  n t a t e  m a n a g in g  o i l  < |nd g a s  l e a s e s  r e t u r n e d  t o  

r e c o n s t i t u t e d  t r u s t  s t a t u * ,  f ree—e . d «, o i l  c om p an y  i n t e r v e n o r

C

o t r u s t  s t a t u s .  Xn a n y

!.9

2 (,,.continued)

T h e  s e t t l i n g  p l a i n t i f f s  h a v e  ii 
ADL n u m b e r s  31129 ( l e s s e e :  . s h e l l  
Electric), 3i9<88 (leaveo: Chugaeh 
H i o a l l e f ) ,  359159 ( l a s s e s ;  Donco) 
o r i g i n a l  t r u s t  l a n d  s t i l l  ow n ed  by 
a n d  IX of t h e  a f f i d a v i t  Of D a v id  L .  
t o  M emorandum  i n  S u p p o r t  o f  n o t i o n  
Sum m ary  J u d g m e n t  D i s m i s s i n g  Cotnpla  
C o m p a n i e s  (M arch 22, 199?). T h e  s t ;  
a n d  359159; h o w e v e r ,  t h a t  t e r m i n a t i p  
J a m e s  W. W h i t e ' s  M o t io n  t o  Amend p t «  
Lhie c a s e  on d u l y  30, 1992/ 8 ta t < i
W h i t e ' s  M o t i o n  t o  Anend P Jlixinary 
1992; O r d e r s  Danying J a n e s  W. W h i t e '/  
Injunction, Denying J .  W h i t e ' s  r e g u  
I n t e r v e n t i o n  o f  J .  W h i t e  a l l  d a t e d

I t  a p p a o r o  t h e n ,  t h a t  t b « r s  a r  
a n d  g a s  l e a s e s  c o n t a i n i n g  o r i g i n a l  
s t a t e  - - ADL n um be r s  21129, 60553
BfATZ'S OPPOSITION TO MOTIOH TC 8TAX PS0C31

entitled oil and gas leases 
, 60553 (loanee: Chugaab
E l e c t r i c ) ,  3S9157 ("leasa*!
aotive leases containing 

the state (compare tables I
h o n a s  a t t a c h e d  As f t i f h i h l t  R 
o f  S s t t l i n g  P l a i n t i f f s  f o r  

m t  i n  I n t e r v e n t i o n  o f  O i l  
to terminated loaces 359157 
n  i s  b e i n g  a p p e a l e d ,  c . f  
i m i n a r y  i n j u n c t i o n  f i l e d  i n  
' *  O p p o s i t i o n  t o  J a m e s  W. 
i n j u n c t i o n  d a t e d  A u g u s t  17, 
M o t i o n  t o  Amend P r e l i m i n a r y  
; t  f o r  Hearing, a n d  D e n y in g  

S e p t e m b e r  l , 1992,
» a t  least th r& j i  a c t i v e  o i l  

t r u s t  l a n d  e t i l l  ow ned  by  t h e  
,ind 319688.
Dines PACE 6



TO

l e s s e e s '  H e a o r a n d u *  i n  S u p p o r t  o f  M b t i o n  f o r  Summary J u d g m e n t ,  
16-33 (M arch  33, 1993); JUiply o f  Marathon a n d  U n o c a l  t o  S t a t o  a n d  
S e t t l i n g  P l a i n t i f f s '  O p p o s i t i o n s  t o  ;l o t i o n  f o r  Summary J u d g m e n t ,  

16-12, 27 ( A p r i l  19, 1993),
W h i l e  n o n e  o f  t h e  t h r e e  r e m a i n i n g  o r i g i n a l  t r u s t  l a n d  

l e a s e s  a r e  H a r a t h o n  o r  l e a s e s ,  t h a  a r g u m e n t s  r a i s e d  b y  o i l
c om p an y  i n t a r v e n o r - l e s s e e s  a g a i n s t  1 he  t r a n s f e r  o f  t h e i r  l e a s e s

p.eaC

a l s o  a p p l y  t o  o i l  a n d  g a s  l e a s e s  

c o m p a n i e s .  I n d e e d ,  o i l  com pany  i n t e

h e l d  b y  o t h e r  p e r s o n s  a n d  

t v e n o r ' - l e s a e e s ,  i n  a l l  t h e i r

b r i e f i n g ,  h a v e  n o t  o n c a  d r a v n  a  d i s t i n c t i o n  b e tw e e n  a n  o i l  a n d
t  l a n d  a n d  a n  o i l  a n d  g a s  

3 T ha  s t a t e  u s e d  t h e  *ame 

r i g i n a l  m e n t a l  h e a l t h  t r u s t

i l
as
Siil
a I 
8

1 g i  
S 3 3 *
' i

i
5

20

11

22

23

24

25

26

g a s  l e a s e e  i s s u e d  on  o r i g i n a l  t r u e  

l e a s e s  i s s u e d  o n  g e n e r a l  g r a n t  l a n d  
s t a n d a r d  l e a s e  f o rm s  f o r  l e a s i n g  o 
l a n d s  a n d  g e n e r a l  g r a n t  l e r t d a .  s ^ i  S t a t e ' s  N o n o p p o c i t i o n  t o  

S e t t l i n g  P l a i n t i f f s '  S u sm a ry  J u d g m e n t  M o t i o n  a n d  O p p o s i t i o n  t o  

M a r a t h o n  a n d  U n o c a l ' s  Summary J u d g * 4 n t  M o t i o n  a t  13 a n d  E x h i b i t  
2 t h e r e t o  ( A p r i l  a ,  1993); O t a t o '

M o t i o n  f o r  Summary J u d g m e n t  w i t h  l i e s  p o e t  t o  I s s u e s  R a i s e d  i n
« I

M a r a t h o n  a n d  U n o c a l ' s  C o m p l a i n t ,  E x h i b i t  14 a t  34-38 (M a rch  22, 

1993)( " s t a t e ' s  m emorandum ”) ; a n d  M oborandum  i n  S u p p o r t  o f  M o t i o n  

of S e t t l i n g  P l a i n t i f f *  f o r  sum mary  J u d g m e n t  D i s m i s s i n g  C o m p l a i n t

i n  I n t e r v e n t i o n  o f  O i l  C o m p a n ie s ,
E x h i b i t  B a t  3-7 (March 22, 1993) ( " s e t t l i n g  p l a i n t i f f s '

3 T a b l e  I I  o f  D a v id  T hom as ' affidv 
I d e n t i f i e s  t e n  o i l  a n d  guts l e a s e s  cc 
l a n d  a n d  g e n e r a l  g r a n t  l a n d  w h e r e  e  
o r  i s ,  t h e  l e s s e e .

A f f i d a v i t  o f  D a v i d  T hom a s ,

y i t  r e f e r e n c e d  i n  f o o t n o t e  2 
n t a i n i n g  b o t h  o r i g i n a l  t r u s t  
L th o r  U n io n  o r  M a r a t h o n  w a s ,

6TATE' S OPPOSITION TO SOTIOH TO «TW PSOCS iDltPCS PNC* 7
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no concern to tha state or the publ 

leases oen be transferred to trust 

transferred. Having had the i«su* o 

lease* raised, and having fully 

willing to drop this issue and risk 1 

and gas lassoes challenging ths rstw 

status.

W ith  respect to the s e  

applicability of the apa to the 

settlement agreement and department 

confidential information b*two-»n 

plaintiffs, these issuas are alsos 

future proposed settlement of this 

plaintiffs have b*«n adamant that 

must be accompanied by a settlement 

settling plaintiffs h a v e  articulated 

settlement agreement cannot be and 

e regulation, gee .e.g. state's m 

plaintiffs' memorandum at 63-74. 

p l a i n t i f f *  h a v e  also explained why 

Department Order /135 ia not a r 

promulgate like one. State's me

V.

t r i c t  r e c o n s t i t u t i o n '  o f  t h e  
e c t  c o n c e r n  t o  M a r a t h o n  a n d  

s t r i c t  r e c o n s t i t u t i o n  i s  o f  
l o .  E i t h e r  t h a  o i l  a n d  g a s  

s t a t u s  o r  t h e y  c a n n o t  b «  
: t h e  t r a n s f e r a b i l i t y  o f  t h e  
© fed  i t ,  t h a  s t a t e *  i s  n o t  

a t e r  l i t i g a t i o n  h y  o t h e r  o i l  

r n  o f  t h e i r  l e a s e s  t o  t r u s t

4 O i l  c om pany  i n t e r v e n o r - l e s s e e s '
STATS'B o p p o s i t io n  TO HOTIOB TO STAT PROCEED

c

e b n d  a n d  t h i r d  i s s u e s ,  t h e  

o t i a t i n g  a n d  d r a f t i n g  o f  a  
o r d e r ,  a n d  t h e  s h a r i n g  o f  

t h e  s t a t e  a n d  s e t t l i n g  

t  c e r t a i n  t o  a r i s e  i n  a n y  

l i t i g a t i o n .  T h e  s e t t l i n g
!L»y s e t t l e m e n t  o f  t h i s  nco 

i j g r o e m e n t ,  B o t h  t h o  © t a t©  a n d  

t h e i r  s t r o n g  b e l i e f s  t h a t  a  

: ih o u ld  n o t  b o  p r o m u l g a t e d  a o  

« m o ra n d u a  a t  45-49; s e t t l i n g  

T h e  © t a t©  a n d  s e t t l i n g  

a  d e p a r t m e n t  o r d e r  s u c h  a s  
e g u l a t i o n  a n d  n e e d  n o t  b e  

i o r a n d u n  a t  49-54; s e t t l i n g

memorandum  a t  5. 
rros PACK 8
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m a y  still rocolva disputes that a 
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(regulation that was the subject oi  
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Similarly, tho state and 

procedure in the settlement 

iantial information botwaan 

believe is legal and 

Use the same procedure again 

lat includes a land exchange
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(l) whether the disputed 
a f  repetition, (a) wlw 
doctrine, if applied, 
circumvent review of the 
w h e th e r  th e  i*su«®  p* 
important to the public

STATS'S OPPOSITION TO MOTION TO « W  ?MC1

(

tfci

cour

Lee terminate the current 

enter into any future 

confidentiality issues will 

important to thu ©attling 

cross motions for summary 

ifidentiality issues become 

es decide to terminate the 

s«, these issues are not 

ia very much alive) , a court 

*« "moot* under the* piihlia 

s doctrine. A1A3K3 - fisl). 

798, aoo n.l (Alaska 1992) 
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decided case under public 
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issues, and (3) 

ifo«on tod  u-» so  
interest as to

DINOJ PAar 9



INI
 W
. F
GU
KT
HA
VB
VK
.S
tr
rE
M)
 

A
*
C
M
0
(
V
r
a
t
M
A
*
t
W
S
9
8
M
 

nC
D0
 
£0
7)
*4
*4
-0

£*2*J
« n  i i.

C
1

2 

J 

t

5

0

7

I

9

10

\l

12 i 

17

14

15 

10 

17 

11

19

20 

21 

n

Ti

24

25 

20

justify overriding the aoctness doctrine
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1991). The public interest exception to tha m o o t n e s s  d o c t r i n a

C

817 P.2d 917, 9 2 0  (Alaska

8 (D. Alas k a  1984) a p p e a l

c o s p a n y  i n t a r v e n o r - l e s s e e s

applies to tha trial courts as veil 

Maafca_jasu.. soa f. supp. 833, 83 

dismissed,and _vacated 782 T, 2d 800.

The issues raised by oil 

fall squarely within Che p u b l i c  interjeat exception. Afi expl a i n e d  

abova, tho APA and confidentiality prov i s i o n  are likely to arise 

again if there is a future settleae 

jnootnoss doctrine, and staying the jiroceedings, w o u l d  m e a n  that 

the p a rties would face substantial u n c e r t a i n t y  if they a t t e m p t e d  

to negotiate any future settlement 

a d v a n c e  that thoy must approach tho 

agreement as though the state vara

then the parties vouid try to figure out a way to d o  so. If, 

however, tho parties ore not *dvi«*< that this is tho law until 

after they agree to another sottli 

wou l d  bs forced to start all over age

w a s t e  of tia« and effort • -all ot p u b l i c  cxponoo, Tn a d d i t i o n

to this being a costly path to foll< 

tho public interaofc in a prompt ree<

The more guidance the court con provide to t h e  parties, t h e  m o r e  

likely it io that the parties may someday reach a m u t u a l l y  

agreeable and lawful settlement,

in suo, the issues rA-fl«d by oil ocapany intervenor*.

STATE' 8 OPPOSITION TO KOTICS TO STAY PR0CSIIDINC6

If the p a r t i e s  k n e w  in 

negotiation of a settlement 

p r o m u l g a t i n g  c regulation.

jnent agreement, then, they 

in r e s u l t i n g  in a t r e m e n d o u s

ow, it would Also frustrate 

ol u t i o n  of th i s  litigation.
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state urgea the court to deny oil 

motion to stay the proceedings. ^

R e s p e c t f u l l y  s u b m i t t e d  t h i s  ^
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t ion of this litigation. The 

company intervener-lessees'
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Chugiak'Eagle River

C h a m b e r  o f  C o m m e r c e  

(907) 6944702
12110 Business Blvd. 

Eagle River, Alaska 99577

A p r i l  10, 1 9 9 3

O n  b e h a l f  o f  t h e  C h u g i a k - E a g l e  R i v e r  C h a m b e r  o f  C o m m e r c e  B o a r d  o f  
D i r e c t o r s ,  I a m  w r i t i n g  t o  e n c o u r a g e  y o u  t o  c o n s i d e r  p e n d i n g  l e g i s l a t i o n  
w h i c h  w i l l  p r o v i d e  a s o l u t i o n  t o  t h e  M e n t a l  H e a l t h  L a n d  T r u s t  L i t i g a t i o n .  
T h e  C h a m b e r  f u l l y  a c k n o w l e d g e s  t h e  c o m p l e x i t y  o f  t h i s  i s s u e  a n d  is v e r y  
c o n c e r n e d  w i t h  t h e  p r o t r a c t e d  l i t i g a t i o n  w h i c h  is p r e v e n t i n g  a f i n a l  

r e s o l u t i o n .

F r o m  d i s c u s s i o n s  w i t h  a f f e c t e d  p a r t i e s ,  w e  u n d e r s t a n d  t h e  S B  67 a n d  H B  201 

a p p e a r  t o  p r o v i d e  a s o l u t i o n  w h i c h  is s a t i s f a c t o r y  t o  m a n y  o f  t h e  
p l a y e r s .  W e  b e l i e v e  t h e  l e g i s l a t u r e ' s  t i m e  w o u l d  b e  v/ell s p e n t  t r y i n g  to 
s o l v e  t h i s  i s s u e  t h r o u g h  t h i s  l e g i s l a t i o n  o r  a p p r o p r i a t e  a l t e r n a t i v e s  t o  
t h e  M e n t a l  H e a l t h  L a n d  T r u s t  l i t i g a t i o n .  I t  g o e s  w i t h o u t  s a y i n g  t h a t  m a n y  

e c o n o m i c  d e v e l o p m e n t  o p p o r t u n i t i e s  a r e  b e i n g  d r a s t i c a l l y  a f f e c t e d  b e c a u s e  
n o  a d e q u a t e  s o l u t i o n  e x i t s .  W i t h  t h e  d e c l i n e  in s t a t e  o i l  p r o d u c t i o n ,  
e c o n o m i c  d i v e r s i f i c a t i o n  b e c o m e s  i n c r e a s i n g l y  v i t a l  if A l a s k a  is t o  
c o n t i n u e  t o  t h r i v e .

t h e  C h a m b e r

S i n c e r e l y ,

B r u c e  M a r i o n  
P r e s i d e n t

P.O. Box 770353 
Eagle River, Alaska 99577

R e p r e s e n a t a t i v e  B i l l  W i l l i a m s  
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 8 0 1 - 1 1 8 2

T h a n k  y o u  f o r  y o u r  c o n s i d e r a t i o n  a n d  p l e a s e  f e e l  f r e e  t o  c a l l  
o f f i c e  w i t h  q u e s t i o n s .



AKAMI
4050 Lake OlisS'.nle 103 

Anchoracie, Alaska 535Q8 
(907) 561 3127 

FAX (907) 561-2717

April 7, 1993

Representative Bill Williams 
Room 128
Juneau, Alaska 99801-1182
|

Dear Representative Williams;

Enclosed you will find AKAMI Resolution 93-1 pertaining to the settlement of the Mental 
Health Trust litigation.

We are most encouraged with the Senate Judiciary committee substitute to SB 67 
currently under consideration. By and through this resolution, we wish to advance our 
support for the settlement concepts tc amend Chapter 66, as embodied in CS 67 (Sen. 
Jud.)

Sincerely,

John Malone 
President

ALASKA ALLIANCE FOR THE MENTALLY ILL

"Providing education, advocacy, and support f o r  the 
families o f  the mentally i l l"



.  Alaska A lliance for Ihe Menia lly 111
Resolution 93*1

A resolution pertain ing lo the Mental Health Trust settlement.
V a ssa l April 6, 1993

W HEREAS , Alaskans who experience a mental illness were once tried and convicted of a crime of being "an insane person at Large" and were sent out 
of the state at great expense to the federal government; and

W HEREAS , upon contemplating impending Statehood for Alaska, Congress passed the Alaska Mental Health Enabling Act granting authority and 
responsibility to the Territory of Alaska to administer its own mental health program, and granting the state the right to select one m illion acres of federal 
land to be administered as a public Trust; and

W HEREAS , the State of Alaska selected valuable properties, best suited to the production of income, including urban, suburban and rcsourc rich lauds 
containing coal, o il, gas and precious minerals, in order to earn money in  support of the mental health program; and

W HEREAS , the State gave no direction in the management of the Trust, established no Trust administration, established no fund for proceeds of the 
Trust, and gave no direction to the State D ivision of Lands, which resulted in the Legislature's attempt to abolish the Trust by "redesignating Mental Health 
Trust Lands as general grant lands" in 1978; and

W HEREAS , not a single payment to the Trust account was ever made as a rrsult of the 1978 action, and people entitled to benefits from the Trust Died 
suit - including the Mental Health Association, individuals, developmental^ disabled, chronic alcoholics with psychosis, and Alzheimer's and related 
disorders suffering from psychosis; and

W HEREAS , in 1985 the Alaska Supreme Court rejected the State's 1978 redesignation legislation and ordered the "trust be reconstituted to match as 
nearly as possible the holdings which comprised the trust when the 1978 law became effective" including the 692,000 acres of land which had already been 
taken by the State and given to municipalities, native corporations, individuals, and state use designations; and

W HEREAS , innocent third parties have been caught up in this litigation as prospective activities, sales, and development on Trust Lands have been 
suspended or are in limbo, including Wishbone H ill Coal M ine, Usibelli Coal operations, Diamond Chuitna Coal M ine, and many individual "Moms and 
Pop6"; and

V. H EREAS , numerous settlement attempts, particularly Chapter 66, have generated additional lawsuits from tourism, sport fishing, environmental groups, 
and o il companies; and

W HEREAS , the in junction by the court and the cloud on the title to the original one m illion acres of Trust Land remains, and the title to 6.7 m illion 
acres of hypothecated state lands is yet troubled by the prospect of foreclosure. These difficulties prompted amendments to Chapter 66 contained in the 
Senate Judiciary Committee Substitute B ill CS 67 currently under consideration; and

WHEREAS; new legislators are coming to grips w ilh the complexities of this issue for the first time and may benefit by a fresh rc-iteration of the Trust 
obligations of the State and the position of the Alliance;

NOW  T H E R E F O R E  BE IT  R ESO LV ED  that the Alaska A lliance for the Mentally 111 supports legislation wlticlt effectively meets the basic needs of the 
Trust beneficiaries, specifically:

1. Creation of a Mental Health Trust Authority as trustee;

2. Retention of the portion of Chapter 66 which returns, by patent, unencumbered original trust land, including these only encumbered by leases,
to the Trust to be administered by the Trust Authority;

3. E lim ination of the land exchange substitution process for lands not being returned to the Trust which has led to so much additional litigation 
in this matter;

4. Continuation of the current allocation of 6% of ;he State’s unrestricted genua l fund revenue to the Trust income account or an allocation 
process by which the real program need is determined annually by the Trust Authority and the Alaska Mental Health Board, as the annual 
allocation; and

5. Encumber as security those original Trust Lands remaining in legislatively designated areas to insure that the agreed upon allocation process
to fund the mental health program is made, and so that a tangible corpus be further identified and secured per the Supreme Court’s direction
in iVdss v. Seme, thus freeing up the 6.7 m illion acres of state land currently pledged.

By unanimous vote of the Board of Directors.
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KeyNotes is die official newsletter of the Key Campaign. It is published twice per month 
from December to June of each calendar year. KeyNotes is a publication of die Alaska Stale 
Associadon on Developmental Disabilities (ADD) and is intended to provide information 
about Key VI Campaign and related topics to the membership, consumers, families, 
advocates, and other interested friends and supporters. Everyone is encouraged to contribute 
to KeyNotes —  the views of all our members arc essential for developing a strong, 
comprehensive philosophy of service delivery.

February 15,1993

C W M T E 8 L  6 6  $ A C 9 C F I % £ S  

A  M e n ta l h e a lth  L a n d s  T ru s t U p d a te  
(Jeff Jessee, Advocacy Services of Alaska)

Nearly two years ago my clients, beneficiaries of 
the Mental Health Lands Trust, decided to accept 
Chapter 66 as a proposed settlement to this lawsuit. 
We thought that this would finally end this divisive 
and costly litigation. Unfortunately, it has backfired 
worse than an aerial wolf hunt. To bring you up to 
date, let's briefly review the history of this complex 
lawsuit.

Before statehood, barbaric mental health laws 
were used to brutalize Alaskans. Marshals arrested 
people experiencing senility, mental illness, 
psychosis, mental retardation and even cerebral 
palsy. Hundreds were convicted of the "crime" of 
being an insane person at large. These people were 
then shipped to Oregon and imprisoned in a mental 
hospital.

Afteryearsof hearings about this practice, Congress 
gave Alaska, as Trustee, the right to select one 
million acres of Federal land to estahlish a Trust. 
The Trustee was supposed to manage the land to 
produce income to fund a mental health program

i n A l o s k a J o r  A l a s k a n s .

Instead of establishing and managing the Trust, 
the State took the lands, turned some into parks, 
gave some away and tried to sell some to 
unsuspecting Alaskans. Money from these 
transacdons were never deposited to the Trust. 
Over ten years ago, the State got caught stealing 
the lands and mismanaging the Trust. The 
beneficiaries sued, and the Supreme Court ordered 
the land returned to the Trust.

In 1991, Chapter 66 was proposed as a settlement 
to this lawsuit. Chapter 66 provided for 1) returning 
what was left of the million acres to the Trust, 2) 
appointing a Trust Authority to make sure the 
State followed through with their promises, and 3) 
allowing the beneficiaries to select comparable 
State land of equal income producing potendal in 
exchange for the land that could not be returned to 
the Trust.

Unfortunately, there wasn't any land comparable 
to original lands like Homer Spit, Mountain View, 
and Kenai River frontage. This forced the plaintiffs' 
lawyers to select Cook Inlet oil and gas fields, 
Southeast hydroelectric sites, Glacier/Winner 
Creek, Leask Lakes, the Fort Knox gold mine, and 
even the site for the new Capital Building in 
Juneau.

An indication of the trouble to come was the 
lawsuit filed by a coalition that represented tourism, 
sport fishing, and environmental interests. These 
groups are concerned that potentially millions of 
acres of State land would be placed into die Trust 
without public input. They are also concerned that 
land will be utilized and managed only to benefit 
the Trust rather than in the public interest. They 
claim that Chapter 66 violates the Statehood Act, 
the Alaska Constitution, and State law.

It didn't take long after oil and gas leases were 
selected for the oil companies in Cook Inlet to file

continued on page five



“...PUT PEOPLE FIRST”

" W e  c a n n o t ,  w i t h  H u c k  F i n n  a n d  M a r k  T w a i n ,

l i g h t  o u t  f o r  t h e  t e r r i t o r y  a n y  m o r e ,  W e  n e e d

t o f i n d  o u r  h o m e .  W e  n e e d  t o  f i n d  a  p l a c e  w h e r e  w e  

t a k e  o n  t h e  r e s p o n s i b i l i t i e s  o f  a d u l t s  t o  t h e  h u m a n  

c o m m u n i t y ." Barry Lopez - The Rediscovery of 
North America.

Governor Hickel’s State of the State address on 
January 12 made it crystal clear where his priorities 
lay: streamlining a government that strengthens 
Alaska’s “family of one”. Throughout his address, 
“Alaskan family” was mentioned no less than 
seven times and “quality of life” no less than five. 
The Governor stated that caring for all members of 
the “family” is the responsibility of all Alaskans, 
not just government. We heartily agree. The Key 
Campaign has a vision where ail Alaskans are 
fully included in their neighborhood schools, in 
the workplace and in their communities. We have 
a vision where diversity is embraced. We have a 
vision of neighbors helping neighbors and building 
community together.
The Governor spotlighted Project Choice as a 
means for providing ways for persons with severe 
disabilities to live at home with their families 
instead of in “expensive institutions”. We applaud 
the governor. We agree with him totally. But we 
would take it a step further. People should have the 
fundamental choice n<2l to live in institutions, 
regardless of the expense. They should have the 
choice to live at home in their community with the 
people who love and care about them. And they 
should have the support of their neighbors, their 
community and their state for their chosen lifestyle. 
The fact that it costs less ought to be secondary to 
the goal of providing ail Alaskans with lives of 
quality.
In the Governor’s State of the Budget address, he 
referred to bringing the cost of government into 
line with projected revenues. He said we must 
bring spending under control by reducing funding 
forunneeded or over-utilized State programs. “The 
yardstick for determining funding is obvious,” 
stated Governor Hickel. “The priority should be 
people in need.” With the applicant file growing 
daily, we know who are the “people in need.”

A priority of government should always be 
providing the support people need to achieve the 
quality of life espoused by Governor Hickel. Many 
of these families and individuals do no' need 
expensive supports; just enough to help them live 
a life that all other families take for granted. And 
for those who have needs beyond which the family 
can provide, Alaska should be ready to stand 
behind them; to include them in the ‘Alaskan 
Family’. We salute Governor Hickel for his vision 
for Alaskans. We stand behind him totally. What 
we expect from him and the legislature is not great, 
but can make such a difference to many Alaskans: 
do what is right and do what you would expect 
others to do for you, and that is, in the Governor’s 
words, “■„put.pg.Qp]S-first.”

KEY VI 
CAMPAIGN

MARCH 1 6 -1 7 , 1 9 9 3

JUNEAU, ALASKA

Join Us —  BEE an ADVOCATE

Contact Barb Nath at 561-5335 
for hotel and travel arrangements.

Page Two



ALASKA STATE LEGISLATURE 
EIGHTEENTH LEGISLATURE - FIRST SESSION 

STANDING COMMITTEES

misE

Community & Regional Affairs 465-3882
01 berg Chairman
Sanders Vice-Chairman
Williams; toohey; Bunde; Davies; Willis

Finance
Larson 
macLcan 
Hanley
Thcrriault; Martin; Parnell; Foster; 
Grusscndorf;Navarrc; Brown; Hoffman

465-3757
Co-Chairman
Co-Chairman

Vice-Chairman

S E J H A I E

Community & Regional Affairs
Phillips
Taylor
Halford; Adams; Zharoff

Finance
Frank
Pearce
Jacko
Kelly; Rieger, Sharp; Kcrtulla

465-4989
Chairman

Viĉ -Chairman

465-4985/3753
Co-Chairman
Co-Chairman

Vice-Chairman

Health, Education & Social Services 465-3759 
Toohey Co-Chairman
Bunde Co-Chairman
Davis, G Vice-Chairman
Vezey; Kott; Olberg; Davis, B; Nicholia; Brice

Judiciary 4654990
Porter Chairman
James Vice-Chairman
Kott; Phillips; Gereen; Davidson; Nordlund

Labor &  Commerce 465-4954
Hudson Chairman
Green Vice-Ch'.irman
Mulder, Porter, Williams; Sitton; Mackie

Health, Education & Social Services 465-3762 
Rieger Co-Chairman
Sharp Vice-Chairman
Vezey; Kott; Olberg; Davis, B; Nicholia; Brice

Judiciary
Taylor
JameHalfords 
Jacko; Donley; Little

Labor & Commerce
Kelly
Rieger
Pearce; Lincoln; Salo

465-3717
Chairman

Vice-Chairman

465-3844
Chairman

Vice-Chairman

Resources 465-3715
Williams Chairman
Hudson Vice-Chairman
Bunde; Green; James; Mulder, Finkelstein; Camcy; 
Davies

Resources
Miller
Leman

465-4907
Chairman

Vice-Chairman
Frank; Pearce; Adams; Donley; Zharoff

Rules 465-3764
Moses Chairman
Sanders Vice-Chairman
Phillips; Bames; Hanley; Ulmer, Carney

State AfTairs 465-4963
Vezey Chairman
Kott Vice-Chairman
Sanders; Olberg; Davis, G; Davis, B; Ulmer

Transportation 465-4858
Foster Chairman
Davis, G. Vice-Chairman
Vezey; Mulder, Hudson; Menard; Mackie

Rules
Jacko
Rieger
Halford; Little; Zharoff

State Affairs
Leman
Miller
Taylor, Ellis; Duncan

Transportation
Sharp
Phillips
Kelly; Kerttula; Lincoln

465-3770
Cha>rman

Vice-Chairman

465-4522
Chairman

Vice-Chairman

465-4921
Chairman

Vice-Chairman
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• Congratulations to Duane French on his 
appointment to the vacant seat on the 
Anchorage Assembly. Duane has been a strong 
advocate for a community that embraces 
diversity and supports persons with disabilities. 
His appointment is a breath of fresh air in a 
community recently experiencing more 
division than cooperation. Good luck, Duane. 
ADD is with you all the way.

• SB 67 was Filed on January 25. The bill relates 
to an alternative to the settlement of the Mental 
Health Lands Trust included in Chapter 66. 
Essentially, the amendments return Chapter 
66 to an early settlement that would establish 
a 6% annual appropriation from the unrestricted 
general fund to the Mental Health Trust, return 
all encumbered lands and create the Mental 
Health Lands Trust Authority

On February 5, the Senate Resources 
Committee approved the amendments and sent 
the bill to the Senate Judiciary Committee. 
The earliest. Judiciary is willing to schedule a 
hearing is February 22,1993. Testifying before 
the Resources Committee on February 3rd, 
Attorney General Cole informed the Resource 
Committee that he would recommend that 
Governor Hickel veto the bill if it is passed, but 
couldn't guarantee what the Governor would 
do.

• SB 70 was filed 1-27-93 by Senator Duncan 
which would establish a loan guarantee and 
interest rate subsidy program for assistive 
technology. If passed the state would guarantee 
up to 9 0 %  of the principal of a loan or 
subsidize the interest of a state guaranteed 
loan. The assistive technology would be used 
to enable either a person with a disability 
obtaining or maintaining employment or to 
live more independently.
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• Governor Hickel has requested the same 
amount of money for DD Base Grants as was 
appropriated last year. As you know, this falls 
far short of the Key Campaign’s goal of an 8% 
maintenance of effort increase. If the legislature 
approves this request, we , in effect, will be 
taking another loss. The governor also 
requested $5.5 million for Medicaid waiver 
services. These funds include the State match 
for new services available under all the 
approved waivers. $2.2 million is targeted for 
adults with physical disabilities and ICF/MR 
waivers. $1.0 million is for medically fragile 
children. The balance of the request is for 
older Alaskans. Included in DMH/DD 
Administration budget is a request for five 
new state positions to implement Project 
Choice
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