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CS FOR HOUSE BILL NO. 201(RES)
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE -FIRST SESSION

BY THE HOUSE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(s):  HOUSE RESOURCES COMMITTEE

A BILL
FOR AN ACT ENTITLED
"An Act amending provisions of ch. 66, SLA 1991, that relate to reconstitution
of the corpus of the mental health trust, the management of trust assets, and
to the manner of enforcement of the obligation to compensate the trust; relating
to survey requirements applicable to the land to be conveyed by the state to the
Alaska Mental Health Trust Authority; relating to the jurisdiction of courts in
the resolution of disputes arising under the reconstitution ofthe corpus of the
mental health trust; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section L AS 22.10.020 is amended by adding a new subsection to read:
() The superior court is the court of original jurisdiction to hear and determine
any dispute arising under AS 37.14.036(C) - (©).
* Sec. 2. AS 37.14.009(a), added by sec. 10, ch. 66, SLA 1991,is amended toread:
(@ Except for land and minerals managed under AS 38.05.802 -38.05.309,

1. CSHB 201(RES)
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% the [THE] Alaska Mental Health Trust Authority

2 (1) shall

3 (A) manage the assets of the trust in a fiduciary manner to

4 fulfill the purposes of the trust; or

5 (B) contract for management of the assets of the trust under

6 @ or 15 of this subsection:

7 (@ may, consistent with (1) of this subsection and AS 47.30.036(1),

8 sell, lease, exchange, or otherwise dispose of the land or minerals in the trust;

9 (9 may, consistent with (1) of this subsection, use land that is an asset
10 of the trust directly for the integrated comprehensive mental health program:;

il @) shall
12 A under AS 47.30.03L adopt regulations relating t
13 management and disposal of the land and minerals of the trust: and
14 IB) [MAY] contract with the Department of Natural Resources
15 to manage and dispose of the land and minerals [ASSETS] of the trust,
16 unless the authority determines that the best interests of trust beneficiaries
17 would be served bv other arrangements: if. under this subparagraph, the
18 Department of Natural Resources manages and disposes of the land and
19 minerals of the trust, it shall do so
20 (i) inaccordance with the regulations adopted bv me
21 Alaska Mental Health Trust Authority under (A) of this paragraph:
22 (M in a fiduciary manner to fulfill the purposes of the
23 trust; and
24 (5 shall contract with the Alaska Permanent Fund Corporation for
25 management of the trust’s cash assets, unless the authority finds that the best interests
26 of trust beneficiaries would be served by contracting with another entity.
21 *Sec. 3 AS 37.14.009(b), added by sec. 10, ch. 66, SLA 1991, is amended to read:
28 () In exercising its power under @)(2) - ) [@)(2) OR (3)] of this section,
29 the authority, or the Department of Natural Resources to the extent it is managing
0 or disposing of the land or minerals of the trust under (2)(4) of this section, is not
3l required to comply with AS 38.04 or AS 38.05. except that the authorit. and the
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department shall
(1) comply with AS 38.05.285: however, the authority and the
department are excused from complying with the requirements of AS 38.05.285
if disposal or use of state land in conformity with that section would conflict with
a power, dutv. or responsibility of lhe trustee set out in AS 37.14.007 or 37.14.009:
(2) give public notice in the manner provided under AS 38.05.945(b)
and (c)

(A) of a preliminary decision to dispose of trust land and
consider anv written comments submitted within 30 davs of the giving of
the public notice before making a final decision: and

(B) ofa final decision to dispose of trust land [, BUT IS NOT
OTHERWISE BOUND BY THE PROVISION.: OF AS 38.04 OR AS 38.05].

* Sec. 4. AS 37.14.009, added by sec. 10, ch. 66, SLA 1991, is amended by adding a new
subsection to read:

(c) In exercising its power under (a)(1) - (4) and (b) of this section with
respect to land or minerals where there is a protected interest under AS 38.05.802, the
authority or, to the extent that it is managing or disposing of the land or minerals of
the trust under (a)(4) of this section, the Department of Natural Resources shall comply
with all statutes, regulations, and the common law applicable to conflicts between
different owners of the land and mineral interests in the same land.

* Sec. 5. AS 37.14.036(c), added by sec. 11, ch. 66, SLA 1991, is repealed and reenacted
to read:

(©) As compensation (1) for the land and minerals, or interests in them, that
constituted the trust established by the enabling Act and that are not reconstituted as
part of the mental health trust corpus established under AS 38.05.800, and (2) for any
reduction in value to the trust resulting from the management or disposal of land or
minerals under AS 38.05.802, the state shall make an annual payment of three percent
of the unrestricted general fund revenue of the state during each fiscal year. The
commissioner of revenue shall annually allocate that amount from the general fund to
the mental health trust income account established in (a) of this section. In this

subsection, "unrestricted general fund revenue of the state” means all the categories of
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accounting for money accruing to the state general fund that, under the statewide
accounting system as established on the effective date of ch. 66, SLA 1991, were

identified as revenue that was not restricted by law to a specific use.

* Sec. 6. AS 37.14.036, added by sec. 11, ch. 66, SLA 1991, is amended by adding new

subsections to read:

(d) To secure the allocation of amounts required under (c) of this section,
except for land and minerals identified in AS 38.05.800(a)(1), land and minerals
granted to the state under the enabling Act, and that are, on the effective date of ch.
66, SLA 1991, designated by law as a state park, state forest, state game refuge, state
wildlife refuge, state game sanctuary, state recreational area, state recreational river,
state wilderness park, state marine park, state special management area, state public
use area, critical habitat area, bald eagle preserve, bison range, or moose range, are
pledged as security to the mental health trust. Title to this land and minerals remains
in the state and

(1) notwithstanding tire grant of the land and minerals to the state under
the enabling Act or the pledge of the land and minerals as security, the state may
continue to conduct all activities on the land and minerals that are authorized by law;
and

(2) so long as a default does not exist under (c) of this section, income
from that land and minerals shall be deposited in the general fund and considered
unrestricted general funds of the state.

(e) Upon default, the foreclosure of the land and minerals pledged as security
under (d) of f' section, including the parcels to be foreclosed and the manner of

foreclosure, shall be determined by the superior court.

* Sec. 7. AS 38.04.045(b) is amended to read:

(b) Before the issuance of a long-term lease under AS 38.05.070 or of a patent

for state land, an official cadastral survey shall be accomplished, unless a comparable,
approved survey exists that has been conducted by the federal Bureau of Land
Management. Before land may be offered under AS 38.05.055, 38.05.057, AS 38.08,
or AS 38.09, an official rectangular survey grid shall be established. The rectangular

survey section comer positions shall be monumented and shown on a cadastral survey
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plat approved by the state. For those areas where the state may wish to convey

surface estate outside of an official rectangular survey grid, the commissioner may

3 waive monumentarion of individual section comer positions and substitute an official
4 control survey with control points being monumented and shown on control survey
5 plats approved by the state. The commissioner may not issue more than one
6 conveyance for each section within a township outside of an official rectangular survey
7 grid. No portion of land to be conveyed may be located more than two miles from an
8 official survey control monument except that the commissioner may waive this
9 requirement on a determination that a single purpose use does not justify the
10 requirement if the existing status of the land is known with reasonable certainty. The
1 lots and tracts in state subdivisions shall be monumented and the cadastral survey and
12 plats for the subdivision shall be approved by the state. Where land is located within
13 a municipality with planning, platting, and zoning powers, plats for state subdivisions
14 shall comply with local ordinances and regulations in the same manner and to the same
15 extent as plats for subdivisions by other landowners. State subdivisions shall be filed
16 and recorded in the district recorder’s office. The requirement; of this section do not
17 apply to land that is to be conveyed to the Alaska Mental Health Trust Authority
18 established bv AS 47.30.011 or to land made available through a cabin permit system,
19 for material sales, for short-term leases, for parcels adjoining a surveyed right-of-way,
20 or for land that has been open to random staking under the remote parcel program or
21 homestead program in the past; however, for short-term leases,. the lessee must comply
22 with local subdivision ordinances unless waived by the municipality under procedures
23 specified by ordinance. In this subsection, "a single purpose use" includes a
24 communication site, an aid to navigation, and a park site.
25 * Sec. 8. AS 38.05.800 is repealed and reenacted to read:
26 Sec. 38.05.800. RECONSTITUTION OF MENTAL HEALTH TRUST
27 CORPUS, (a) The corpus of the mental health trust includes land and minerals
28 granted to the state under the Alaska Mental Health Enabling Act of 1956, P.L. 84-
29 830, 70 Stat. 709, that, on the effective date of ch. 66, SLA 1991, have not been
30 conveyed by the state or reserved by law from the public domain. In this subsection,
31 (1) "conveyed" means that the land or minerals
5 CSHB 20KRES)
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(A) are subject to a contract for the sale of the land entered into
by the state or a municipality of the state;

(B) are subject to a patent or deed executed in favor of a
person, a municipality, or the University of Alaska,;

(C) are subject to a selection by a municipality under AS 29.65
or under former AS 29.18.190 - 29.18.200 that has been approved by the
director before the effective date of ch. 66, SLA 1991,

(D) were purchased by the state with federal, state, or joint
federal and state funds in which the related program imposes restrictions on the
management or use of the land or minerals purchased;

(E) have been selected by a Native corporation under 43 U.S.C.
161;

(F) are subject to a claim of allotment under 43 U.S.C. 1634 or
is land or minerals for which a certificate of allotment has been issued to a
Native under applicable federal law;

(G) have been identified for conveyance as pan of an exchange
agreement between the state and a Native corporation or between the state and
the University of Alaska, but the land or minerals were not, on the effective
date of ch. 66, SLA 1991, subject to a patent or deed;

(H) are subject to an interagency land management agreement,
interagency land management transfer, management agreement, or management
right and the land or minerals are necessary to carry out the purpose of the
interagency land management agreement, interagency land management
transfer, management agreement, or management right;

(2) "reserved by law from the public domain" means that the land ol
minerals were, on the effective date of ch. 66, SLA 1991, designated by law as a state
park, state forest, state game refuge, state wildlife refuge, state game sanctuary, state
recreational area, state recreational river, state wilderness park, state marine park, state
special management area, state public use area, critical habitat area, bald eagle
preserve, bison range, or moose range.

(b) For purposes of reconstituting the corpus of the mental health trust, the

CSHB 201(RES) 6
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land and minerals described in (a)(1) of this section are includable in the trust corpus

only if both the land and the minerals meet the requirements of (a)(1) of this section.

* Sec. 9. AS 38.05 is amended by adding new sections to read:

Sec. 38.05.802. MANAGEMENT OF EXISTING LAND AND MINERAL
INTERESTS IN RECONSTITUTED MENTAL HEALTH TRUST CORPUS, (a)
Land and minerals included in the corpus of the mental health trust under
AS 38.05.800 are subject to the terms, conditions, and provisions, and all rights related
thereto, of a lease, land right convertible to title, timber contract, material, sale contract,
land use permit, right-of-way, prospecting permit, exploration permit, water right, or
other land or mineral interest issued by or acquired from the United States or the state
before the effective date of ch. 66, SLA 1991.

(b) Land and minerals included in the corpus of the mental health trust under
AS 38.05.800 are subject to a mining claim or mining leasehold location if the claim
or location

(1) was acquired on or before the effective date of ch. 66, SLA 1991,

(2) was in compliance with applicable laws and regulations that were
in effect on the effective date of ch. 66, SLA 1991; and

(3) continues in compliance with applicable laws and regulations at all
times after the effective date of ch. 66, SLA 1991.

(c) The department shall manage an interest in land or minerals that is
identified in (a) or (b) of this section as general grant land, subject only to the laws,
including regulations and standards, applicable to general grant land of the state and
without regard to any law that may be applicable to management of other land or
minerals of the trust. However, the proceeds of the management of the land or
minerals managed under this section shall be deposited into the mental health trust
income account under AS 37.14.036(a)(1).

(d) The department shall manage an interest in land or minerals that is
identified in (a) or (b) of this section for only as long as the lease, land right
convertible to titb, timber contract, material sale contract, land use permit, right-of-
way, prospecting permit, exploration permit, water right, mining claim, mining

leasehold, or other land or mineral interest that qualifies the land or minerals for

7- CSHB 201(RES)
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management under this section continues in effect. When a lease, land right
convertible to title, timber contract, material sale contract, land use permit, right-of-
way, prospecting permit, exploration permit, water right, mining claim, mining
leasehold, or other land or mineral interest identified in (a) or (b) of this section
expires, the land or minerals of the trust that were subject to that interest shall be
managed under AS 37.14.009

(e) In the case of land subject to a land right convertible to title issued or
obtained before the effective date of ch. 66, SLA 1991, the authority shall join in
executing the patent or deed that is issued to consummate the issuance of title upon
the com'ersion of the right. When a patent or deed issues under this paragraph,

(A) the land covered by the patent or deed and the minerals are
no longer pan of the corpus of the mental health trust; and

(B) the land and minerals are released from the mental health
trust established by the enabling Act and from any claim of the authority or of
the beneficiaries of the trust.

(f) Fcr purposes of (b) of this section, unless closed by coun order or by an
order of the department, land and minerals obtained by the state under the enabling
Act are considered to have been open to mineral entry.

Sec. 38.05.804. RIGHT OF INTERESTHOLDER TO WAIVE PROVISIONS.
A person who holds an interest described in AS 38.05.802(a) or (b) may enter into an
agreement with the authority and with the department to waive the provisions of
AS 38.05.802(c) and have the interest managed as provided by AS 37.14.009.

Sec. 38.05.8009. DEFINITIONS APPLICABLE TO MENTAL HEALTH
TRUST LAND. In AS 38.05.800 - 38.05.809,

(1) "authority" means the Alaska Mental Health Trust Authority;
(2) "enabling Act" means the Alaska Mental Health Enabling Act of

1956, P.L. 84-830, 70 StalL 709;

(3) "land right convertible to title" means a lease, entry program right,

or homestead right that includes a right to obtain a patent or deed,;

(4) "land use permit" means apermitissued by the state authorizing the

use of land;

CSHB 201(RES) 8
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(5) "lease" means an oil and gas lease, coal lease, mi.ting lease, land
lease, and any other surface or mineral lease;

(6) "right-of-way" means

(A) a right-of-way permit or easement; or

(B) a road, utility, or other improvement constructed under an
approved land use application, permit, or letter of entry issued by the
department and for which a right-of-way permit or easement has not, on the
effective date of ch. 66, SLA 1991, been issued;

(7) "trust" has the meaning given in AS 47.30.061.

* Sec. 10. AS 47.30.046(a), added by sec. 26, ch. 66, SLA 1991, is amended to read:
(a) The board shall annually, not later than September 15, submit to the
governor and the Legislative Budget and Audit Committee a budget for the next fiscal
year and a proposed plan of implementation based on the integrated comprehensive
mental health program plan prepared under AS 47.30.660(a)(1). The budget must
include the authority’s determination of the amount

(1) recommended for expenditure from the mental health trust income
account during the next fiscal year to

(A) meet the administrative expenses of the authority, including
the funding for the Department of Natural Resources to manage and
dispose of trust land and minerals under AS 37.14.009 and AS 38.05.809;

(B) offset the effect of inflation on the value of the trust corpus;
and

(C) meet the necessary operating and capital expenses of the
integrated comprehensive mental health program;

(2) recommended for expenditure from the general fund, if any, during
the next fiscal year to meet the necessary operating and capital expenses of the
integrated comprehensive mental health program; and

(3) in the mental health trust income account, if any, that is not
reasonably necessary to meet the projected operating and capital expenses of the

integrated comprehensive mental health program that may be transferred into the

general fund.

9 CSHB 201(RES)
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* Sec, 11. AS 47.30.056(a), added by sec. 26, ch. 66, SLA 1991, is amended to read:
(a) If appropriated by law, the money in the mental health trust
account established in AS 37.14.036 shall be used to

(1) provide an integrated comprehensive mental health program as
required by this section;

(2) meet the authority’s annual administrative expenses, including the
costs incurred bv the Department of Natural Resources in managing and
disposing of trust land and minerals under AS 37.14.009 and AS 38.05.802 -
38.05.809; and

(3) offset the effect of inflation on the corpus of the trust

* Sec. 12. Section 49, ch. 66, SLA 1991, is amended to read:

Sec. 49. AS 37.14.011, 37.14.021, [AS 38.05.800,J AS 47.30.546, secs. 1, 2,
4, and 5, ch. 132, SLA 1986; and secs. 7 - 10, ch. 48, SLA 1987 are repealed.

* Sec. 13. Sections 54, 55, 56, and 57, ch. 66, SLA 1991, are repealed.

* Sec. 14. SPECIAL MASTER. The superior coun may refer the proceedings under
AS 22.10.020(j)» added by sec. 1 of this Act, to a special master.

* Sec. 15. STATUS OF LAND GRANTED TO THE STATE UNDER THE ALASKA
MENTAL HEALTH ENABLING ACT OF 1956 AND NOT INCLUDED WITHIN THE
CORPUS OF THE RECONSTITUTED MENTAL HEALTH TRUST. On the effective date
of ch. 66, SLA 1991, the land and minerals granted to the state under the Alaska Mental
Health Enabling Act of 1956, P.L. 84-830, 70 Stat. 709, that are not includable within the
corpus of the reconstituted mental health trust under AS 38.05.800(a), repealed and reenacted
by sec. 8 of this Act, are released from the mental health trust established by that Act and
from any claim of the Alaska Mental Health Trust Authority established by sec. 26, ch. 66,
SLA 1991, or the beneficiaries of the trust established by the Alaska Mental Health Enabling
Act of 1956.

* Sec. 16. CONVEYANCE OF LAND TO TRUST. On and after the effective date of ch.
66, SLA 1991, after giving public notice in the manner provided under AS 38.05.945(b) and
(c), the commissioner of natural resources shall convey by patent without survey to the Alaska
Mental Health Trust Authority established by sec. 26, ch. 66, SLA 1991, title to the land and

minerals that are includable within the corpus of the reconstituted mental health trust under

CSHB 201 (RES) -10-
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AS 38.05.800(a), repealed and reenacted by sec. 8 of this Act.

* Sec. 17. CONDITIONAL RETROACTIVE APPLICATION. Ifch. 66, SLA 1991, takes
effect before this Act takes effect, this Act is retroactive to the actual effective date of ch. 66,
SLA 1991.

* Sec. 18. This Act does not take effect unless ch. 66, SLA 1991, takes effect.

* Sec. 19. If this Act takes effect, it takes effect on the effective date of ch. 66, SLA 1991.

11- CSHB 201(RES)
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POSITION STATEMENT
MENTAL HEALTH TRUST LANDS SETTLEMENT
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Legislatian camnot sohe 1ssues covered na pending lanaurt such as the Mental Health
Trust case; legislation can only make law out of a settlament previasly agreed upon by
100% of the involvad partaes or ordered by the curt.  1do keliee thet pessing
legsslation such as HB201 (amendment to Chapter 66) may prompt such a sstteatt.

lam concermed because HB 201 ssopenended.  Tthirk must incluce a termiretion date
s0 as to allov future lagislators the freedom 10 act N accordance with circunstances
unforeseen at this tine; far exaple, at some stated future tire (a0 years?) tte
sty of the lagsskatnely designated lands could be releasaed and te percentage paid ©
the Mentall Heallth Trust could be altered or eliminated.  This of course assumes the
contanuing doligataan of the legislature © goprgpriate funds as required by law far
menial health needs.

Acoording 1o my calaulatias, using tre value of Mental Health Lands as stated in SB493
N 1990, and goplying thisvalue N 1991 dollars © lads ot transferable back t© tre
Trust at thes date, the balance ttetwould be due to tre Mertal Healkth Trust B less then
the amount paid to date by the state far mental health cGpital and goerating exqpenses.
Thus the State s PAID UP.  1recognize, honever, tret land alare willl rot pay far mental
health needs and tre mental health trust auttority wall need gperating expenses ©
manage and/or dispose of trist prgerties.  Three percant of urestrictsd gereral fud
revenues seems a reasonablle allacataian and approximates the amount axvatdy being
expended and does ot precluce the legislature’s goorgoriating acdrtiael fuds F
warranted.

Representative Juanne"fle James



FISCALNOTE
STATE OF ALASKA BILL NO. CSHB20KFIN)

1994 LEGISLATIVE SESSION

Revision Data: 29-Apr-94 REVISED Dept Affected: Natural Resources

Title: "An Act amending provisions of ch.66 sla 1:91, BRU Resource Development

that relate to reconstitution of the corpus ot the mental health trust..." Component: Mental Health Trust  (NEW)
Sponsor House Resources

Requestor House Resources Component Serial No. NEW
Exoend'itures/Revonues (Thousands of Dollars)

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99
PERSONAL SERVICES 239.9 239.9 239.9 239.9 239.9
TRAVEL 10.0 10.0 10.0 10.0 10.0
CONTRACTUAL 475.0 25.0 25.0 25.0 25.0
SUPPLIES 4.0 4.0 4.0 4.0 4.0
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQOUS

TOTAL OPERATING 728.9 278.9 278.9 278.9 278.9
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES (1004) 0.0 0.0 0.0 0.0 0.0
FUND SOURCE (Thousands of Dollars)

1002 Feaeral Receipts
1003 GF Match

1004 GF 450.0

1005 GF/Program Receipts

1006 GF/MHTIA 278.9 278.9 278.9 278.9

1061 CIP RoceiDts 278.9

TOTAL 728.9 278.9 278.9 278.9 278.9

Estimate of any currentyear (FY94) cost: $ None

POSITIONS

FULL-TIME 3 3 3 3 3

PART-TIME

TEMPORARY 0 0 0 0 0
SEE ATTACHED.

The Department of Natural Resourcos work activities wilt locus on the conveyance of original trust land
and replacement land, the final recordation of the current encumlyartces of conVayaWe original trust land and replacement state land, and
the recordation of the aforementioned conveyable lands to the'stata's status graphics record.

Approved by Commissioner:
4% Harry A

Agency: Natural Resources/

PREPARER TQ/PROVigE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

FYOO0
239.9
10.0
25.0
4.0

278.9

0.0

0.0

278.9

278.9

(hb2oiaj< Is Rav 4/29T94) Forfurther distribution information call the Governor's Legislative 0 ffice Page 1 ot 2



FISCAL NOTE

%&TEE(%SFISAI\_LA'\ATSI% SESSION R
Revision Cate: Dept. Affected:  DHSS
Titke: "An Art- ampnHing provisions of ch. 66£RU: -Admin.—Sp.r.uix-fs
ST.A 1991. that relate to reconstitution of ..." Cowponent; ~AMHR
Sponsor: House Resources Committee
ReqLestor: COMPONENT SERIAL NO. JLOSL
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 95 FY 96 Fy 97 FY 98 FY 99 FY00
PERSONAL SERVICES
TRAVEL 38.5 39.5 40.5 41.5 42.5 43.6
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING - 38 B — 3LB—em — ML5— -———41 5-— 425 43.6

CAPITAL EXPENDITURES
CHANGE IN REVENUES

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA 38.5 39.5 40.5 41.5 42,5 43.6

Other
TOTAL 38.5 39.3 4(3.3 41.5 ATTS5" 43.6

Estimate of any current year (FY34) coat $ -0-

POSITIONS
FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page ifnecessary)

Average travel costs per board member 3500/yr. Fiscal note is calculated on Ch. 66

as passed which would add up to 11 new board members. Inflation after FY 95 is calci lated
at 2.5%. If amendments, as proposed by the AMHB.pass FY 95 additional cost would be
reduced to 10.5, (FY"96=10.8, FY97=11.1, FY98=11.4, FY99=11.7, FY00=12.0).

Prepared by: Deborah Smith, Ex. Director Phore:  465-3071
Divisia: Alaska Mental Health Board Date: 4/22/94
Approved by Commissiaer. Cate:

Agency:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR"S LEGISLATIVE OFFICE
For further distribution information, call the Govermor*s Legislative Office

Riv 10/33) HAao.ils/IR Page of



FISCAL NOTE

STATE QF ALASKA BILL NO. CSHB 201 (RES)
199 LEGISLATIVE SESSION
Revision Date:  12/17/93 Dept. Affected: Fish and Game
Title: Mental Health Trust Amendments BRU: Habitat and Restoration
Component: Habitat and Restoration
Sponsor: House Resources
Requestor: House Resources COMPONENT SERTAL NO. 0486
Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES FY 95 FA' 96 FY 97 FY 98 FY 99 FA' 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRAN IS, CLAIMS

MISCELLANEOQUS

TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 0 0

CHANGE IN REVENUES () 0 0 0 0 0 0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Propram Receipts

1006 GF/MHTIA

Other

TOTAL 0 0 0 0 0 0

Estimate, of any current year (FY 94) cost: $  None

POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Prepared By:  Frank Rue \/ \M\/ r'j ¥y uk__ — Phone: 465-4105

Division: Habitat and Restomtoon? , » fj Date:  12/17/93

Approved by Commissioner:

Agency: Alaska Department cfc-Fish anti Gam/T'A Date:  12/17/93

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES OF GOVERNOR? LEGISLATIVE OFFICE
For further distribution information, call the Governor’s Legislative Office
Page 1 of 1



FISCAL NOTE

STATE OF ALASKA

1993 LEGISLATIVE SESSION

Revision Da'a: March 28,1993

Title: em.amending...Ch. 66, SLA 1991. that relate to
the mental health trust...'

Sponsor: House Resources Committee

Requestor: House Resources Committee

EXPENDITURES/REVENUES:

OPERATING FY 94 , FY 95
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING -0- =0

CAPITAL

REVENUE
FUND SOURCE:

FUNDING: * e
1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA -0- -0-
OTHER

TOTAL =0 -0-
FULL-TIME -0- -0-
PART-TIME

TEMPORARY

Estimate of current year (FY93) impact: _

ANALYSIS: (Attach a separate page if necessary'.)

Please see the dttached dnaiysis.

mQ &M L 1 -
Prepared by: Richard I. Peques
Division: Administrative,

Approved by Commissioner:  Charles E. Cole ney General
Agency: Department of Law

BILL NO. Work Draft. CSHB 201
Dated 3/27/93

Department Affected: Department of Law
BRU: Leoal Sen/ices

Component: Mental Health Lands

COMPONENT SERIAL NO. 1421

FY 96 FY 97 Fy S* FY 99
0- -0- -0 0
-0- -0- -0- -0-
-0- 0 -0- 0
-0 -0 -0- -0-

Phone: 465-3672
Date: March 28.1993

Date: March 28. 1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11/92

Page 1 of



FISCAL NOTE

STATE OF ALASKA BILL NO. Work Draft CSHB 201
1993 LEGISLATIVE SESSION Dated 3/27/93

ANAL/SIS CONTINUATION;

Although the March 21 Work Draft of the Resources Committee
substitute for 201 may help resolve some of the potential constitutional
Issues raised in our fiscal note analysis of March 11, 1993, it is still
likely that there will be substantia challenges to .the bill from both
without and within the mental health community. r this reason, we cannot
pred|ct either a savings or an_increase in coSts |n th Department of Law's
?urEj ent level of effort involving the mental trust and mental health trust
an

Page 2 of



FISCAL NOTE
STATE OF ALASKA BILL NO. HB 201
1993 LEGISLATIVE SESSION

Revision Dale: March 11.1993 Department Affected: Department of Law
Tille: ‘..amending...Ch. 66. SLA 1991, that relate lo BRU: Legal Services
lhe mental health trust...” Component: Mental Health Lands

Sponsor: House Resources Committee
Requestor: House Resources Committee COMPONENT SERIAL NO. 1421

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

. 1006 GF/MHTIA -0- -0- -0- -0- -0- -0-
OTHER
TOTAL -0- -0- -0- -0- -0- -0-

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact:

ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis.

RI-1 JL .

Prepared by: Richard I. Peoues. Director [) Phone: 465-3672

Division: Administrative Services Division . a o1 Date: March 11, 1993
% L "t /I p xr ' ‘ -

Approved by Commissioner:  Charles E. Cole, Attorney.General

Agency: Department of Law Date: March 11,1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
Rev 11/92 Page 1 of_



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 201
1993 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

. .Enacting HB 201 as a proposed settlement of the mental health trust
lands Irt_rq ation “will require the Department of Law to undertake some
substantial effort, including:

1. .. Efforts to obtain court approval of the settlement. The m
health trust lands litigation is a class actron lawsuit.  Sett Iement of that
lawsuit must co_mpIP/ with Rule 23 of the Alaska Rules of Civ |IProcedure. The
parties may  first needto draft a settlement a?reement topresent to the
court (a settlement agreement may address terms no specrfrcall(?/ provided for
in the "bill). The settlement agreement must then be presented fo the court
for prelrmrnar){ approval—the court must determine that the settlement is
fair, reasonable, and adequate. Following preliminary approval, notice of
the settlement must be ttrrven to the class “(in general,” beneficiaries of the
mental health land trust) so that they may comment to the court about the
settlement.On_IY_ after natice may the Court approve the settlement and
dismiss the litigation.

The time and effort necessary obtain _final approval . of a

settlement arrsrntrr from HB 2C1 is uncertarn because it is not possible to
predict what chalfenges may come. However, possible challenges include:

>£ that_ the constitutional prohibition against dedicated, funds
gArtrcIe I Sec 7, Alaska Constrtutronl is violated by the provision in
ec HE 201 [to 'be codified as AS 37.14.036(c)] that allocates 3% of the

0
unrestrrcted genéral fund revenue during each fiscal year to the mental
health income account, coupled with the réstriction that future Iegrslatures

and governors may appropriate these amounts for other high priority public
needs only if thé funds are not "reasonably necessary to ‘meet the projected
operating” and ca%rtal expenses of the integrated comprehensrve mental health

program"” [Sec. 6, SLA 1991, to bé codified in AS 37.14].

(b?] that the dedication of 3% of the unrestrrcted general fund
revenue to the mental healthincome account [Sec. 4, 2011, “coupledwith

the reconstitution of almostone-half of the original one million acre land
grant [Sec. 6, HB 201], coupled with the restrictions on appropriatin
amounts from that account under Sec. 10, Ch. 66, SI'A 1991 [see Paragraph (a
above] may be challenged as being contrary to the public interest by persons
who believe that the legislature” and governor sho gd not hoe restricted frorr]t

approprratrng public funds for other” public nee
hrrzh priority (egi education, public safety, ).
In erest rous will attachdifferent priorities to” the public need for
different programs

¢) that the allocation of 3% of the of the state's unrestricted
%eneral fund” revenue to the mental health income account in perpetuity (Sec.
,. HB 201], cou_ﬁ)l_ed with the reconstitution of almost one-half “of the
original one million acre land grapt [Sec. 6, HB 201%, coupled with
restrictions on appropriating "trust funds” [Sec.” 10, Ch. 66, SLA 1991] is
contrary to the public inte rest hecause It provides too much compensation to
resolve” this litigation. This claim was raised by intervenors Alaska Center
for the Environment, et al. with respect to allegations that the state will



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 201
1993 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

overcompensate the mental health trust by reconstituting too much land under
Ch. 66.  This "public interest" challenge could more eaSily be made as to the
state overcompensating the mental health trust with funds under HB 201.

r
0

r

d) that the transfer of an existn e
Sec(t)), X 8

eases to the ment | health

trust [Sec. HB 201, to be codified as AS 38.0 0?2) could oe ¢ aIIerg d
by the lessees. ~ Marathon Oil Company and Unio ompany of Californi
have been permitted to intervene in the mental eaI trust Iand litigatio
to challenge the assignability of state oil and gas leases on state gener I
grant land” to che truSt autharity.

() chat the combination in one bill of the reconstitution of
mental health trust lands [Sec. 6, HB 201] with other substaptive provisions
tthe remainder of HB 201] violates the constitutional provision that bills
or appropriation shall be confined to appropriations [Article Il, Sec. 13,
Alaska Constitution]. . The Alaska Center for the Environment, et al. have
challenged the constitutionality of Ch. 66 on the grounds that this
constitutional provision extends to bills that affect the status of public
lands— such as reconstitution of land into the mental health trust.

= —_—

0
c

f) other ¢

(f) fe

allenges maY be made by parties opposed to HB 201 as
a resolution” of the mental health trust lands” litigation,
2. o Enactment of HB 201 may result in litigation with the me
health trust ﬁlarntrffs and third-parties who hold interests in former trust
lands over whether particular parcels arg suitable for being reconstituted
into the trust. The provisions in Sec, 6, HB 201 are ambiguous because the
bill does not explicitly validate exisi-ing interests in former trust lands
nor does it identify the specific parcels that will be reconstituted-—e.g.
trust land that "has not been conveyed or encumbered by the state" is subjeCt
to conflicting interpretations.

0
The settlement agreement negotiated under Ch. 66, SLA 1991 that
provrdes sBecrfrcaIIy as 1o parcel which will be reconstituted will not
serve nder Ch. 66, SLA 1991 the parties negotiated parcels to be
reconstrtuted with the understanding that for any former trust parcel not
reconstituted, the state would provide substitute land of comparable
character and equal fair market value—the aIue obtained by the trust was
the same re%ar ess of whether the former tr st parcel was” reconstituted.
Under HB 20I, the trust is given an all or not h| ng choice—reconstitute the
former trust parcel or receive nothing. Plaintiffs are Irker to, claim that
any parcel arguably descriped in Sec. 6, HB 201 for recopstituting must be
reconstituted “regardless of the impact on the state or third-party interests

The Department of Law currently receives $589,500 in general funds
and $1,000,000 in mental health trust funds to implement the Ch. 66, SLA 1991
settlement, including reconstrtutrng the mental health lands trust wrthrn the
terms of ‘the settlement. The general funds are used to pay for two
attorneys, one para Professronal, and one clerical employee, who carr¥ out the
state's” responsibilities under Ch. 66. The mental heaIth trust Tunds are



FISCAL NOTE

STATE OF ALASKA BILL NO. HB 201
1093 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

provided to the plaintiffs who have acce(?ted the settlement so that they can
carry-out their responsibilities under

Because of the uncertainties described above, and hecause of the

po ntial for continued legal challenP we do not believe that the current

rts of elther the state or the plaintiffs, will be reduced if HB 201 Is

3 ted This would cause eX|st|ng resources to be redirected to implement

and defend the new law. = We cannot say if the bill would cause additional
costs due to the uncertainty of potential litigation.



FISCAL NOTE
STATE OF ALASKA BILL NO. EBJ20X

1993 LEGISLATIVE SESSION

Revision Date: Original Dept. Affected: Natural Resources

Title: Mental Health Trust: Alternative Settlement Proposal BRU: Resource Development
Component: Land Development

Sponsor: House Resource Committee

Requestor: House Resource Committee COMPONENT SERIAL NO. 431

Expenditures/Revenues: (Thousands of Dollars)

r OPERATING FY 94 Fy 95 FY 96 Fy 97 Fy 98 FY 99
PERSONAL SERVICES 1022.2 817.2 1861 197.3 209.2 2218
TRAVEL 75 6.0
CONTRACTUAL 890.0 1625.0 20000 20000 20000 20000
SUPPLIES 220 145
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING 1941.7 2462.7 2186.1 2197.3 2209.2 2221.3

CAPITAL

REVENUE FUND SOURCE:
FUNDING: (Thousands of Dollars)

1002 FEDERAL RECEPTS
1003 GF MATCH
1CO4GF
1005 GF/PROG RECEPTS
1006 GF/MHTIA
OTHER
TOTAL
POSITIONS:
FULL-TIVE 16 il 2 2 2 2
PART-TIVE 1
TEMPORARY 2 2
Estimate of current year (FY 93) impact $ 194T.7

w

ANALYSIS: (Attach a separate page if necessary.)
The program impacts of this Legislation are somewhat difficult to determine because of ambiguity in the wording of the

legislation. It is unclear if the legislation contemplates the conveyance of unencumbered Original Trust Land to the Trust
Authority or its ‘'redesignation’ as Original Trust Land on DNR status plats. We have based our analysts on the premise that the
aforementioned land is to be conveyed to the Trust Authority. This interpretation seems appropriate since Sec. 2 AS 37.14.009
(a)(2) allows the Trust Authority to sell, lease, exchange, or otherwise dispose of land in the trust.

rn7o X
Prepared By: Ron Swanson Phone: 762-2692
Division: Land Date: 3/10/93
Approved by Commissioner: Glenn A. Oids 4]-

Agency: Natural Resources Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR S LEGISLATIVE OFFICE

For (tottor ditdritulion information cll the Govermor** Lagiiilladvo (Qlca
Page 1 of 1
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1B 201
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DIVISION OF LAND

7100 Personnel Services FY 94

Mental Health Project Team

(1) Project Manager 80.7
(1) Lands Manager 55.5
(2) nro N 122.6
(2) NRO | 103.2
(DHDcrm 37.3
(l1)dpce 39.2
(2) College Interns 2LE

466.0

Land & Resource Management
(1) Cadastral Surveyor |11 110.2

Regional Offices

Northern Regional Office
(DNROH 60.4

Southcentral Regional Office
(DNRON 60.4

Southeast Regional Office
(1) NRO Il (6 mo.)

jm .
Subtotal 727.2
7200 Travel
Mental Health Project Team 3.0
Land & Resources
Regional Offices
NRO 1.5
SCRO 1.5
SERO L1
Subtotal 7.5
7300 Contractual Services
Mental Health Project Team
Hazardous Substance Inventory 125.0

Land & Resources

Cadastral Survey mo

Subtotal 875.0

1Assumes conveyance of unencumbered OTL to MHTA.

FY 95

85.5
58.8
129.9
130.4
39.5
41.3

-22JL
514.5

116.8

32.0

32.0

J&Q.
727.3

3.0

10
10

JLQ
6.0

125.0

im 0
1,625.0

ULttil JLisLAL
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7400 Supplies

Mental Health Project Team
Land & Resouccs
Regional Offices

NRO
SCRO
SERO
Subtotal
TOTAL
21 21
Personnel-Full time 1 9
Pair time 1 3
Temporary 2 2

«KNn

ANCH HUVM
6.0 6.0
15 15
15 1.0
15 1.0
. 1.0
[10 10.5
1.621.7 2.368.8

*% I'LIVJI JUNEAU

®0057/005
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LAND RECORD TNTTORMATTON SFCnON

Personnel Services
(1) Analyst/Programmer IV
(1) Analyst Programmer E |
(1) Natural Resource Officer Il

(1) Natural Resource Officer |
(D(Data Processing Clerk |

Subtotal

Contractural Services
DO A Data Processing Chargeback

Subtotal
Supplies
Plotter, Micrographic & Office Supplies
Subtotal
TOTAL

ANCH DL1VJI

HE 201

FY 94
77.0
68.0
65.0
50.0
35*0

295.0

15,0
15.0

10,0
10.0

320.0

FY 95
*0
0
0

53.0
37 0

900

40
40

94.0

DLWM JUNEAU

©uu4/UuU6



1IJH1IUbMT.J

JU\LU ULH)

TOTAL PROJECT COST

Personnel Services
Division of Land

LRIS
Subtotal
Travel
Division of Land
LRIS
Subtotal
Contracmral Services
Division of Land
LRIS
Subtotal
Supplies
Division of Land
LRIS
Subtotal
TOTAL
FY 94
Land LRIS Total
Posidons
Full time 1 16
Part rime 1 1
Temp. 12 2

Ft 94

727.2

1,022.2

7.5

7.5

875.0

JLELG
890.0

120

JLQi1
22.0

1,941.7

FY 95

727.3

817.3

1.625.0

1.625.0

10.5

SO.
14.5

2,462.8

FY 95
Land LRIS Total

9 2 n
3 3
2 ., 2

uuut

JLALVI

y U<O- Ut
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Personnel Services

Land Manager
Cadastral Survey
Subtotal

Contractural
Survey

TOTAL

FY 96

62.3

123,a
186.1

2,000.0

2,186.1

ANCH DUWM

OUT-YEAR COSTS

FY 97

66.1

12L2
197.3

2,000.0

2,197.3

FY 98

70.1

139.1
209.2

2,000.0

2,209.2

L>LtU JUsSLALI & UUti/Oljtf

FY 99

74.3

14LS
221.8

2,000.0

2,221.8
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 201

Page 2, lines 9-13:

Delete all material.
Renumber the following bill sections accordingly.

Page 2, line 31, after "and,":

Insen

"(1) notwithstanding the pledge of the land as security, the state may

continue to conduct all activities on the land that are authorized by law; and

o



TO: HB 201

Page 1, line 10, after "(a)"
Delete "The"

Insen "Except for land managed under AS 38.05.802. the [THEJ"

Page 2, following line 8:
Insen a new bill section to read:
"* Sec. 3. AS 37.14.009(b), added by sec. 10, ch. 66, SLA 1991, is amended to read:
(b) In exercising its power under (a)(1) - (3) [(a)(2) OR (3)J of this section,
the authority, or the Department of Natural Resources to the extent it is managing
the land assets of the trust under (a)(4) of this section, is not required to comply
with AS 38.04 or AS 38,05, except that the authority and the department shall
(1) comply with AS 38.05.285t however, the authority and the
department are excused from complying witn tiie requirements of AS 38.05.285
if disposal or use of state land in conformity to that section would conflict with
a power, duty, or responsibility of the trustee set out in AS 37.14.007:
(2) give public notice ir. the manner provided under AS 38.05.945(b)
and (c)

(A) of a preliminary decision to dispose of trust land and
consider anv written comments submitted within 30 davs of the giving of
the public notice before making a final decision: and

(B) of a final decision to dispose of trust land [, BUT IS
NOT OTHERWISE BOUND BY THE PROVISIONS OF AS 38.04 OR

AS 38.05]."

Renumber the following bill sections accordingly.



8-LS0728NE.5

Page 2, line 21, after "section.":

Insert "In this subsection, "unrestricted general fund revenue of the state” means all
the categories of accounting for money accruing to the state general fund that, under the
statewide accounting system as established on the effective date of this billsection, were

identifiedas revenue that was not restricted by law to a specific use."

Page 3, line 12, after "public domain;":
Insert "for purposes of this paragraph, "conveyed or encumbered" means that the land
(A) is subject to a contract for the sale of the land entered into
by the state or a municipality of the state;
(B) is subject to a patent or deed executed in favor of a person,
a municipality, or the University of Alaska;
(C) has been selected by a corporation under 43 U.S.C. 1611:
(D) is subject to aclaim of allotment under 43 U.S.C. 1634 or
is land for which a certificate of allotment has been issued to aNative under
applicable federal law;
(E) has been identified for conveyance as part of a land
exchange agreement between the state and a Native corporation or between the
state and the University of Alaska, but the land was not, on the effective date

of this Act, subject to a patent or deed;"

Page 3, line 14:
Delete "an oil or gas lease, coal lease, or othe*- lease;"

Inset "a lease;"

Page 3, line 16, after "claim": -

Insert "or mining leasehold location”

Page 3, line 19, after "this chapter,":
Insert
"(F) an exploration permit or prospecting permit;

(G) a water right;”



8-LS0728NE.5

Page 3, following line 24:
Insen a new bill section to read:
"* Sec. 8. AS 38.05 is amended by adding new sections to read:

Sec. 38.05.802. MANAGEMENT OF LAND SUBJECT TO EXISTING
INTERESTS WITHIN RECONSTITUTED MENTAL HEALTH TRUST CORPUS,
(@) Land included in the corpus of the mental health trust under AS 38.05.800 is
subject to the terms, conditions, and provisions of any lease, timber contract, material
sale contract, land use permit, right-of-way, prospecting permit, exploration permit,
or water right issued by the United States or by the state before the effective date of
this bill section.

(b) Land included in the corpus of the mental health trust under AS 38.05.800
's subject to any mining claim or mining leasehold location if the claim or location

(1) was acquired on or before the effective date of this bill section;

(2) was in compliance with applicable laws and regulations that were
in effect on the effective date of this bill section; and

(3) continues in compliance with applicable laws and regulations at all
times since the effective date of this bill section.

(c) The department shall manage any land of the trust that is subject to an
interest in land that is identified in (a) or (b) of this section as general grant land,
subject only to the laws applicable to general grant land of the state and without
regard to any law that may be applicable to management of other land of the trust.
However, the proceeds of the management of the land managed under this section
shall be deposited into the mental health trust income account under
AS 37.14.036(a)(1).

(d) The department shall manage land of the trust that is subject to an interest
in land that is identified in (a) or (b) of this section for only as long as the lease,
timber contract, material sale contract, land use permit, right-of-way, prospecting
permit, exploration permit, water right, mining claim, or mining leasehold that
gualifies the land for management under this section continues in effect. When the
last of any lease, timber contract, material sale contract, land use permit, right-of-way,
prospecting permit, exploration permit, waterright, mining claim, or mining leasehold

expires, the land of the trust that was subject to that interest must be managed under

3
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AS 37.14.0009.

(e) A person who holds an interest described in (a) or (b) of this section may
enter into anagreement with die authority and with the department to waive the
provisions of(c) of this section and have the land that is subject to the interest
managed as provided by AS 37.14.009.

Sec. 38.05.809. DEFINITIONS APPLICABLE TO MENTAL HEALTH
TRUST LAND. In AS 38.05.800 - 38.05.809,

(1) "authority" means the Alaska Mental Health Trust Authority;
(2) "land"
(A) includes both the surface estate and the mineral estate;
(B) does not include the land or minerals underlying navigable
water,
(3) "lease" means an oil and gas lease, coal lease, mining lease, land
lease, and any other surface or mineral lease;
(4) "right-of-way" means
(A) aright-of-way permit or easement; or
(B) aroad, utility, or other improvement constructea under an
approved land use application, permit, or letter of entry issued by the
department and for which a right-of-way permit or easement has not, on the
effective date of this bill section, been issued;

(5) "trust" has the meaning given in AS 47.30.061."

Renumber the following bill sections accordingly.

Page 3, following line 30:
Insert new bill sections to read:

"* Sec. 12. STATUS OF LAND GRANTED TO THE STATE UNDER THE ALASKA
MENTAL HEALTH ENABLING ACT OF 1956 AND NOT INCLUDED WITHIN THE
CORPUS OF THE RECONSTITUTED MENTAL HEALTH TRUST. On the effective date
of this section, the land, including both the surface and the mineral estate, granted to the state
under the Alaska Mental Health Enabling Act of 1956, P.L. 84-830, 70 Stat. 709, that is not

includable within the corpus of the reconstituted mental health trust under AS 38.05.800(a),

_4-
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repealed and reenacted by sec. 7 of this Act, is released from the mental health trust
established by that Act and from any claim of the Alaska Mental Health Trust Authority
established by sec. 26, ch. 66, SLA 1991, or the beneficiaries of the trust established by the

Alaska Mental Health Enabling Act of 1956.

* Sec. 13. CONVEYANCE OF LAND TO TRUST. On and after the effective date of
this section, after giving public notice in the manner provided under AS 38.05.945(b) and (c),
the commissioner of natural resources shall promptly convey to the Alaska Mental Health
Trust Authority established by sec. 26, ch. 66, SLA 1991, title to the land, including both the
surface and the mineral estate, that is includable within the corpus of the reconstituted mental

health trust under AS 38.05.800(a), repealed and reenacted by sec. 7 of this Act."

Renumber the following bill sections accordingly.
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AMENDMENT

OFFERED IN THE HOUSE

TO: HB 201

Page 1, line 11, after "trust":

Insertexcept the land that is managed bv the Department of Natural Resources

under (4) of this subsection."

Page 2, line 5, after "arrangements":

Insen the Department of Natural Resources shall manage the land assets of the

trust in a fiduciary manner to fulfill the purposes of the trust”



AMENDMENT

OFFERED IN THE HOUSE

TO: CSHB 201 (RES) (8-LS0728VK)

Page 3, line 4:
Delete "state land"

Insert "trust land or minerals"

Page 3, line 8, after "land":

Insert "or minerals"

Page 3, line 11, after "land":

Insert "or minerals"

Page 3, line 18, after "Resources":

Insert ","

Page 7, line 1:
Delete "(a)(1)"

Insen "(a)"

Page 7, line 2:
Delete "(a)(1)"

Insert "(a)"

Page 9, line 20:
Delete "AS 38.05.809"

Insert "AS 38.05.802 - 38.05.809"

8-L0728\K 17
Dierdorff
Y20/



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) -165-31167 or -165-2450

FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 18, 1993
SUBJECT: Amendments E.5 and E.6 to House Bill 201 (Work Order No.

8-LS0728\E.5 and E.6)

TO: Representative Bill Williams, Chair
House Resources Committee
ATTN: Mary McDowell

FROM: Jack Chenoweth (jv-'t
Legislative Counsel

Amendment E.5:

Per suggestion, | had two discussions yesterday with Rick Johansen, attorney for
Usibelli Mines, and have redrafted yesterday’'s amendment E.4 to respond to points
covered in that discussion.

Under the changes proposed in House Bill 201 as it is before you, there would be
two alternatives available for managing land. The Department of Natural Resources
would, under AS 37.14.009(a)(4), manage the trust'sland assets. Alternatively, under
that same paragraph, the Alaska Mental Health Trust Authority would have the
option of making "other arrangements" for management of trust lands.

The mechanism that amendment E.5 would put into place is a third land manage-
ment alternative, specifically applicable to land that is added back to the reconstitut-
ed trust corpus and that is subject to one of the interests in land spelled out by law.
That management arrangement is spelled out in the proposed AS 38.05.802. That
land, subject to third party interests, would, so long as the interests are operative, be
managed by the department as general grant land, not subject to the trust provisions.

| think the amendment drafted, E.5, is responsive to all the points of yesterday’s
discussion. | told Rick Johansen that you would fax a copy to him for .eview.

Amendment E.6:

The bill, House Bill 201, substitutes a mandatory duty-the Department of Natural
Resources "shall . . . manage the land assets of the trust"—for the discretionary



Representative Bill Williams
March 18, 1993

Page 2
authority set out in ch. 66, SLA 1991-"may contract... to manage the land assets
of the trust." In the middle of my conversation with Mr. Johansen, | realized that,

by making that substitution, we neglected to make two very significant related

changes.
Those changes are picked up by amendment E.6.

As House Bill 201 is drafted, there is a conflict between proposed AS 37.14.-
009 (a)(h)-"[t]lhe trust authority shall manage the assets of the trust ..."-and
AS 37.14.009(a)(4)--"the Department shall. .. manage the land assets of the trust.”
The first part of amendment E.6 recognizes the division of responsibilities between

the two.

As House Bill 201 is drafted, there is no management standard stated for the
department’s management of the trust land, and arguably the department may
conclude that it may manage as it pleases. The intent, as | understand, is that the
department shall manage to the same standard as the trust authority, that is, "in a
fiduciary manner to fulfill the purposes ofthe trust." Consistent with the intent of the
change in AS 37.14.009 as | understand it, the second part of amendment E.6
explicitly sets out that standard.

Amendment E.6 is not dependent on adoption of amendment E.5. It cleans up the
bill as currently drafted and should be considered by the committee even if E.5 is not

adopted.

JBC:pl
93-210.plm

Enclosure
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EXPLANATION OF AMENDMENT E.5
TO HOUSE BILL 201

Prepared for House Resources Committee Hearlug
March 19, 1993

The Basic Structure of Chapter 66, SLA 1591
Establishes the Mental Health Trust Authority  Centains

significant ~program™ provisions. Generally reconstitutes the
land trust with non-legiailativaiy designated OMHTLs which have
not been conveyad by the state (including OMKTL3 that are
subject to third-party interests, such as leases). Usas 'sub-
stitute land” to compensate the trust for the conveyed and
legislatively designated OMHTLsS not returned to the trust.

The "substitute lands"™ are the fuel for the fire. The
public interest intervenors (PI13) have challenged Chapter 65
in court, primarily because of issues involving the substitute
lands. The o1l company intervenors (Unocal and Marathon) have
challenged Chapter 66 In court because they have leases on
proposed substitute lands (PSLs). Tha attorneys for the 3tate
and the mental health benaficiaries have disagreements over
tha appropriateness of the plaintiff*s PSLs and the nature and
quantity of substitute land required to compensate the trust.
Developmental interests are adversely affected by the land
"frseze" imposed on PSLs (in addition to the land 'free2e"
continuing to affect OMHTLs and "hypothecated lands™).

Chapter 66 contains a ''stepdown'™ funding provision
requiring that a percentage of the unrestricted revenue of the
state be allocated to the mental health trust income account
in each fiscal year beginning with FYE 1992 and ending in FY2

2003.
The Baaia structure of S3 67 and HB 201

Retains the Mental Health Trust Authority. Retains the
significant "program”™ provisions. Retains reconstitution of
the land trust with ncn-legislatively designated OMHTLs which
have not been conveyed by the state (including OMHTLs that are
subject to third-party interests, such as leases).

But, under SB 67 and H3 201, the '"fuel for the fire"
(substitute lands) 1is removed from the settlement. In 1ts
place, the trust receives monetary compensation for the OMHTL
that i1s not being returned to the trust. Under KB 201, that

[H 166-0006/AA930770.009] 1/18/93



compensation i1a 3% of the ™unrestricted general fund revenue
cf the state” during each fiscal year (under SB 67, the number
IS 6%) . Because the money 1is intended to compensate the trust
for tha land that cannot be returned, thsra is no cut-off date
for the payment. The "stepdcwn"™ funding provision in Chapter
66 1s eliminated.

To secure the annual payment to the trust, legislatively
designated OMHTLs are pledged as collateral for the 3tate:s
obligation to allocate the required amount to the mental
health trust income account each yaar.

The reconstituted land trust will consist basically of
the same OMHTLs that would have bear, returned tc the trust
under Chapter 66. Two differences are; (D OMHTLs subject to
mining claims will be returned to the trust (under Chapter 55,
the plaintiffs had the option to accept or rejset these
lands) ; and (2) OMKTL contained in tha Haines State Forest
Resource Management Area and the Tanana Valley State Forest
will not be returned to the trust.

Summary of Changes Hade by Amandiaant S.3 to H3 201

I two Categories of Trust Land for Management
Purposes.

The proposed amendments essentially break the OMHTLs
being returned to the trust iInto two categories of land for

managamspt purposes.

1*1 ‘"saofclon 9" Land. The first category, which could
be called "Section 9" land (because management of these lands
is governed by Section 9 of AS 37.14) consists of OMHTLs that
are ngt currently covered by any third-party interests (such
as a lease, contract, mining claim) or appropriated uses (such
as rights-of-way) and are truly owned by the state as "vacant”
undeveloped lands. These>Section 5 lands would be managed
under AS 37.14.009 according to whatever land management
standards are ultimately adopted to manage trust land under a
fiduciary standard that fulfills the purposes of the trust.

HB 201 requires the Trust Authority to contract with DNR to
manage these Section 9 lands unless the Trust Authority
determines that this i1s not in the best interest of the trust
beneficiaries. If DNR manages the Section 9 lands under
contract with the Trust Authority, DNR must do so under

AS 37.14.009 (which requires that the assets be managed In a
fiduciary manner to fulfill the purposes of the trust).

1.2 HBaatlon_8-92" Land. Under the proposed amendments,
the second category of land, which can be referred to as "'Sec-
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tion e02, land (because management of these lanc3 is governed
by new Section 302 of AS 38.05), consists of CMKTLs that are
currently subject to a third-party interest (such as a lease,
contract, or mining claim) or an appropriated use (such as a
right-of-way). These Section 802 lands are returned to the
trust, but the proposed amendments require that they be
managed by DNR under AS 38«05 >802. Section 802 makes 1t clear
that the trust takes these lands subject to the third-party or
appropriated interest. In addition, Section 802 requires DNR
to manage these lands as general grant land under DNR’s normal
land management procedures. The Trust Authority dees not have
management authority ever Section S02 lands and they are not
managed by DNR pursuant to any contract with, the Trust
Authority. Because these lands are subject to existing inter-
ests, the Trust Authority is simply "divasted” cf any land
management function and it is "business as usualT for DN'R and
all third-party interest holders. The only exception is that
all i1ncome and proceeds from the management cf these

Section 302 lands are required to be deposited by DNR iIn the
mental health trust income account. In addition, the third-
party interest holder, tha Trust Authority, and DNR can enter
into a three-party agreement to waive Section 802 status and
to have the land managed under Section 9 of AS 37.14. This
allows a third-party interest holder to "opt in" to the Trust
Authority land management system once the Trust Authority has
established a stable land management program and a successful
track record. Finally, when a particular parcel of

Section 802 land i1s no longer subject to any protected third-
party intsrest or appropriated use, management of the Hland
"reverts'” to tha Trust Authority so that the land becomes
Section 9 land.

2. Public Intarssfc Safeguards.

As under Chapter 65, Section 9 trust land can be managed
by the Trust Authority (or by DNR as the Trust Authority"s
contractor) without compliance with AS 38.04 or AS 38.05.

But the proposed amendments contain a requirement designed to
require "multiple purpose use'"™ of Section 9 trust land
whenever possible, consistent with the Trust Authority®s
fiduciary obligations. In addition, the proposed amendment
requires public notice of any disposals of Section 9 trust
land, a 30-day comment period, and a final public notice of
any Section 9 trust land disposals. Section 802 trust land is
managed like general grant land and therefore remains subject
to AS 38.04 and AS 38,05.

3* Definition of nnraatrlotad general Tund Revenue.

The proposed amendments also contain a definition of
"unrestricted general fund revenue of the state.” The dafi-
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nition ties the meaning of this phrase to the manner iIn which
money 1s categorized under the statewide accounting system

as of tha effective data at tha Bill. The purpose of this
provision is to remove the possibility that future restric-
tions 1mposed by the legislature on general fund revenues will
have a negative impact on the dollar amount used for calculat-
ing the percentage allocated to the trust. No limitation 1is
placed on the legislature®s ability to impose future restric-
tions, but for purposes of calculating the amount to be paid
to the trust, any such future restrictions would be

disregarded.

i . Hipgfrllaaaous ~toZin %p.s,

Tha proposed amendments contain several new definitions
which are designed to clarify ambiguities in Chapter 66 (such
as tha meaning of "conveyed or encumbered”™ GMHTL than is not
being returned to tha trust). The proposed amendments also
clarify that those lands not being returned to the trust are
permanently released from any claim cf the trust. A3 under
Chapter 66, the proposed amendments also require an actual
conveyance of title to reconstituted trust land from DNR to
the Trust Authority.

Further Discussion of Spacifio Amendments

Rags i, Line lot

This amendment to AS 37.14.009(a) contains the cross-
reference to AS 38.05.802 which overrides AS 37.14.009
and divests the Trust Authority of land management power
over reconstituted trust lands that are subject to third-
party interests or appropriated uses.

Page 2, following Lins at

This amendment to AS 37.14.009(b) contains tha public
interest safeguards that are applicable to the manage-
ment of Section 9 trust lands in lieu of AS 38.04 and

AS 38.05. The amendment requires land management deci-
sions affecting Section 9 trust lands to comply with the
state constitution and the principles of multiple purposs
use consistent with the public interest. However, the
amendment also recognizes that the trust principles
established In AS 37,14.007 (as they exist in Chapter 66)
must take priority if they conflict with multiple purpose
use. The remaining language iIn the proposed amendments
provides a 30-day public comment period to precede final
Section 3 trust land disposal decisions, 1In order to
insure that trust beneficiaries, trust land developers,
people who use trust lands for other purposes, and other
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members of tha public have an opportunity to have their
views considered by the Trust Authority. This proposed
amendment also requires public notice of final decisions
to dispose of Section 9 trust lands.

2, LIN® 21r

This amendment to AS 37.14.036(c) 1is the definition of
""unrestricted general fund revenue of the stata."

3, Line 12:

This amendment to AS 33.03.500 contains tha definition cf
"conveyed or encumbered" land that is not being returned
to the trust.

3, Line 14:

Thi3 amendment to AS 33.05.800 simplifies the language
because Section 30S now contains a definition of "lease"
(which includes an oil or gas lease, coal lease, or other
lease).

3, Line 161

This amendment to AS 38.05.800 makes Section 800 consis-
tent with Section 802 by specifying those third-party
interests that trigger the return of that particular land

to the trust.

3/ LIn® 19:

This amendment to AS 38.05.800 makes Section 800 consis-
tent with Section 802 by specifying those third-party
interests that trigger the return of that particular land
to the trust.

3, Tollowing Line 24:

This amendment is the new Section 802 which is the heart
of the proposed amendments. Subsections (@) and (b;
clarify that any land being returned to the trust remains
subject 1a the terms, conditions, and provisions of all
third-party rights (such as leases, contracts, mining
claims, and permits) and appropriated uses (such as
rights-of-way). Unlike third-party interests such as
leases, there i1s no legal document to reflect the terms
of mining claims or leasehold locations and DNR normally
makes no "validity" determination. The holders of min-
ing claims and leasehold locations would therefore be
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Page

subject to the status quo — they would face whatever
challenges they might face from tha trust that they could
face from DNR. The trust simply takes subject to the
claimant’s rights, i1f any. Subparagraph (c¢) is the
mandatory provision requiring DNR to manage all trust
land that Is subject to any third-party iInterest or
appropriatsd use. To eliminate tha threat of litigation
by third parties against tha trust and the stata ever
private contract right3, this section requires DNR to
manage these Section 802 land3 as general grant land for
as long as the third-party interests remain in affect.
Subsection (d) is the '"reverter"™ provision Which converts
Section SG2 land to Section S land when tha third-party
interests have expired, Subsection (a; is the provision
allowing a third party to "opt In" to Section S ones the
Tru3t Authority has established its land management pro-
gram and a track record.

The definition of "land" contained in new Section 809 1is
intended to clarify that If either the surface estate cr
mineral estate is 'conveyed cr encumbered” then neither
estate iIs returned to the reconstituted trust. |In
addition, 1if any third-party interest or appropriated use
has been carved out of either the surface or mineral
estate, then DNR must manage the entire estate like
general grant land for as long as the third-party
interest or appropriated use remains in effect, This Iis
necessary to avoid "'split estate" problems that,arise
when different persons control the surface and mineral
estates.

The definitions of "lease” and 'right-of-way"™ are iIn-
tended to simplify the language of both Section 300 and
Section 802 which contain these terms. "Authority" and
"trust” are also defined to simplify the language in
Section 802 which contains these terms.

3, fTollowing Line 30:

New Section 12 is the provision that explicitly releases
and removes from the trust all OMHTL not being returned
to the trust.

New proposed Section 13 is the prevision which explicitly
requires DNR to convey title to the reconstituted trust
land to the Trust Authority. The provision also
clarifies that both the surface estate and the mineral
estate are to be conveyed to the trust. The same public
notice process (a 30-day public comment period) which was
contemplated for conveyances of land under Chapter 66
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from DNR to the Trust Authority is retained in
Section 13.

[M166-0006/AA930770.009] -7-
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS
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others similarly situated; the
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completion.
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ANALYSIS OF PR%)POSED AGREEMENT
Philip {//olland
The review draft of the proposed settlement agreement
further establishes that Chapter 66 is unworkable. This

proposed agreement:

* fails to address the current major legal

challenges to Chapter 66. These Include the
legality of the Legislature's hypothecation
(appropriation) of the security land, the

applicability of Section 61 of the Statehood
Act and other essential terms of the agreement.

* places Severe restrictions on development of
some of Alaska's mMOSt promising 5 million acres
of land during the years of litigation
resulting from Chapter 66.

* misleads innocent third parties into
believing that the <cloud on their titles will
soon be removed.

* obligates the legislature to pay millions of
dollars to DNR and the attorneys each year 1O
implement a settlement that may never be
approved.

Key provisions which demonstrate these problems are:

ONGOING AND INCREASING LITIGATION:

Chapter 66 must be reviewed and upheld by the Superior
Court, the Alaska Supreme Court, and the U.S. Supreme Court.
Only then Can Chapter 66 be presented to the court for
approval and implementation.

* The State and the Plaintiffs realize that the U.S. Supreme
Court may ultimately decide that the proposed land exchange
violates Section 61 of the Statehood Act. If that happens
the parties have agreed that they will have 60 days to find
a solution or they will terminate the agreement and resume
the original litigation, (pp- 29*30) Despite nearly a year
of work, this same lack of an adequate response is applied
to the problems associated with the hypothecation (. 32).

* Other essential terms of the agreement such as the law
applicable to reconstitution (pp. 27-28), the management of
Trust Lands (p- 39), the management of hypothecated lands
(p- 46), and the release of hypothecated lands (p- 29) are
subject to legal challenges. |If any of these challenges are
successful, the settlement may be voided.



LAND USE RESTRICTIONS;

During the upcoming years of litigation, the following land
use restrictions must apply:

Original Trust Lands (one million acres) The injunction and
the Lis Pendens will remain (pp- 56-57). This land will
also be totally closed to mineral entry (p. 45).

Hypothecated Lands (four million acres) These lands will
not be released until substitute land is conveyed to the
Trust (pp. 28-29), a process that must await approval of the
agreement, 1identification of the land, selection of the
land, resolution of disputes over the value of the land, and
the actual survey and conveyance of the land. Meanwhile, no
mineral entry or other actions which devalue the land are
allowed (p. 46).

ProPosed Substitute Land (additional acres chosen from any
state land) These lands are also closed to entry or
disposal (p. 47).

Third Party Lands (thousands of individuals) The proposed
agreement suggests that the hardships which will be suffered
by innocent third parties because of the years of ongoing
litigation will be cured by a temporary release of the Lis
Pendens and modification of the injunction (. 34). In
fact, the Plaintiffs have retained the right to reassert
claims to such lands 1f and when the proposed settlement
fails (p. 35). The third parties gain no benefit or
security from such a transparent and illusory arrangement.

IMPLEMENTATION COSTS;

As of the signing of the proposed agreement, the Legislature
iIs obligated to appropriate sufficient funds for the
plaintiffs to carry out the reconstitution process (. 42).
The plaintiffs are entitled to court orders necessary to
carry out this requirement (p. 43). This obligation extends
to DNR as well (p.- 42). This obligation begins immediately
and continues until the end of the litigation over Chapter
66 whether or not the proposed settlement iIs ever approved
(p- 44). The proposed amount for FY 93 is over $6 million.

CONCLUSION

The defects in Chapter 66 have not been cured. Some have
been made worse and new ones created. However, the Governor
made a bold and good faith attempt last year to settle this
iIssue. That effort has led directly to a viable alternative
settlement proposal that would cure the problems with
Chapter 66 and could be implemented within months.
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ARTICLE 1.

DEFINITIONS 2
ARTICLE 11I.
INCORPORATION OF CHAPTERG66 5

ARTICLE 111.
TRUST RECONSTITUTION
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T.rmination of At-Will Interests ... ... . ... . .- -oo....
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ARTICLE 1IV.
ONGOING RESPONSIBILITIES
OF THE STATE AND THE TRUST AUTHORITY

General Trust Responsibilities and Obligations.

36
36

1

2. Sharing of Information. ... ... ... . i acaaann
3. Taxation of Trust Assets.............. A e
4. Management of Other State Land......... ... ... ... .....
5. Law Applicable to Management of Trust Lands...........
6. Access to Trust Land. ... ... ..o e e
7. State Infrastructure on Trust Lands......._._..._..........

8. Compliance With Chapter 66 and this Settlement
Agreement Is a Defense @ ... .. i aaaaaa

9. State Amendment of Selection Priorities .............
10. Competing Native Allotments. ... ... .. .. e aeaaaan.

31. Funding of Mental Health Program from
General Fund ... eeaaaan

ARTICLE V.
INTERIM OBLIGATIONS TO
THE TRUST AND THE BENEFICIARIES.

1. Plaintiffs Will Be Funded by the State................
Interim Management of Original Trust Lands .........

. Management of Land After Conveyance............-.-.--.
Land Closed to Mineral Entry. ... ... ... o aaaaaan.
Management of Hypothecated Land................

Adherence to Settlement Agreement. e e e e e

N o 0k eDd

Management of Proposed Substitute Land  ............

ARTICLE VI.
EXERCISE OF REMEDIES FOR BREACH OR DEFAULT

1. Remedies for Breach of Responsibilties and
Ob B IgaAtIoONS . ... e i e eceacaacaacaaaaaaaan
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2. Remedies Are Not Exclusive and May Be

Pursued In Any Order ... .. i e e e ceacaaaaan

3. No Waiver of RemediesbyDelay orOmission..............

4. No Wailver of RemediesS . ... e e e e e e e e e e e e -

5. Court May Execute Instruments Necessary to
Implement Orders . ... .. i ie e

6. Who Can Exercise RightsandRemedies. . . . . .

ARTICLE VII.
INTERPRETATION

ARTICLE VIIL.
AUTHORITY OF COUNSEL FOR PLAINTIFFS
TO IMPLEMENT RECONSTITUTION OFTHE TRUST

ARTICLE IX.
MODIFICATION; AMENDMENT

1. Settlement Agreement Incorporated into
Consent DeCree ... ..o iccaaacaann-

2. Modification in Form of Relief fromJudgment

3. Agreement to Amend Settlement Agreement

Prior to ReCONSEIEULION . - o o o m i i e e e e e e e e e e e e e e
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

VERN T. WEISS, father and next
friend of CARL WEISS, a minor
child, and EARL HILLIKER, on
behalf of themselves and all
others similarly situated; the
ALASKA MENTAL HEALTH ASSOCIATION,
MARY C. NANUWAK and JOHN MARTIN,
on behalf of themselves and all
others similarly situated;

ANITA BOSEL, FRANCES DOULIN,
SHARON GOODWIN, AND GABRIEL
MAYOC; and H.L., M.K. and ALASKA
ADDICTION REHABILITATION SERVICES,

Plaintiffs,
VS.
STATE OF ALASKA, Case No.
Defendant.

SETTLEMENT AGREEMENT

4FA-82-2208 CIVIL

COME NOW the undersigned parties, by and through their

respective counsel, to stipulate and agree as follows:

RECITALS

WHEREAS, the Plaintiffs and the State have been engaged 1in

litigation since 1982 over numerous disputes relating to the

requirements of the Alaska Mental Health Enabling Act of 1956,

P.L. 84-830, 70 Stat. 709 (1956); and

WHEREAS, 1n an effort to resolve these disputes without

further litigation, the undersigned parties have negotiated a

proposed settlement, the basic terms of which were enacted in

Chapter 66, Session Laws of Alaska 1991; and

WHEREAS, Section 58 of Chapter 66 provides:
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This Act takes effect upon entry of a final order
dismissing Weiss v. State of Alaska, 4FA-82-2208 Civil,
and the expiration of any time for appeal. The superi-
or court shall advise the lieutenant governor and the
revisor of statutes when the final settlement and order
of Weiss v. State of Alaska has been approved;

and \

WHEREAS, the undersigned parties seek judicial approval of
the terms and conditions of the settlement and if the settlement
IS approved, seek dismissal of this action;

NOW THEREFORE, 1T 1S AGREED:

ARTICLE 1.
DEFINITIONS.

The following words and phrases shall have the following meanings

(@ 'Beneficiaries” means the beneficiaries of the trust
created by Section 202 of the Enabling Act and comprise the
members of the class represented by the Plaintiffs iIn this liti-
gation.

(b) 'Chapter 66“ means Chapter 66, Session Laws of Alaska
1991, attached as Exhibit A.

(¢ '"Collateral of Last Resort” means State land described in
Attachment 1 to "Lands Hypothecated to the Mental Health Trust,
May 1991," referred to in Section 56(a) of Chapter 66, and more
particularly described iIn pages of Exhibit B hereto.

(d) "Commissioner'™ means the Commissioner of the Department
of Natural Resources, State of Alaska.

(e "Enabling Act" means the Alaska Mental Health Enabling
Act of 1956, P.L. 84-830, 70 Stat. 709 (1956).

(P "Encumbered Original Trust Land” means land granted under
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the Enabling Act and that is subject to a lease, permit, oil and
gas lease, mining claim or mining lease, coal lease, easement or
right-of-way, timber sale, material sale contract, land sale con-
tract, interagency land management assignment, or some other encum-
brance of a similar nature not contained in the grant from the
federal government.

(O\ '"Hazardous Substance™ has the same meaning as that term
iIs defined In AS 46.03.826(5), as now enacted or hereafter amend-
ed, including any successor statutes to AS 46.03.826(5).

(h) "Hypothecated Lands'™ means the lands listed iIn "Lands
Hypothecated to the Mental Health Trust, May 1991" referred to In
Section 56(a) of Chapter 66, and more particularly described in
the attached Exhibit B, that have not been released pursuant co
Section 56(c) of Chapter 66 and Article 111, Section 21, of this
Settlement Agreement.

(1) ‘Legislatively Designated Areas" has the same meaning
as that set out in Section 55(b) of Chapter 66.

() "Non-Reconstituted Trust Land™ means Original Trust
Land, or an interest therein, that will not be conveyed to the
Trust under Section 54(1) - (6) of Chapter 66 and for which an
exchange has been or will be completed under Section 54(7) of
Chapter 66.

(& "Original Trust Land" means land granted under the
Enabling Act.

(€H) "Plaintiffs"” means VERN T. WEISS, father and next
friend of CARL WEISS, minor child, and EARL HILLIKER, on behalf

of themselves and all others similarly situated; the ALASKA
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MENTAL HEALTH ASSOCIATION, MARY C. NANUWAK and JOHN MARTIN, on
behalft of themselves and all others similarly situated, ANITA
BOSEL, FRANCES DOULIN, SHARON GOODWIN, and GABRIEL MAYOC; H.L.,
M.K. and ALASKA ADDICTION REHABILITATION SERVICES; and such other
parties as may be formally substituted for or added to the fore-
going.

(m "Proposed Substitute Land" means land that is proposed
by either the State or the Plaintiffs for conveyance to the Trust
under Sections 54(7) and 55 of Chapter 66 and this Settlement
Agreement.

(n) "Reconstituted Trust Land”™ or "Trust Land" means land
that has been conveyed to the Trust Authority under Sections 54
— 56 of Chapter 66 and Article 11l, Section 15, of this Settle-
ment Agreement, including Original Trust Land, Substitute Land,
or some other real property, and includes improvements or inter-
ests therein owned by the Trust.

) "Substitute Land™ means land other than Original Trust
Land that will be conveyed to the Trust Authority under Sections
54(7) and 55 of Chapter 66 and this Settlement Agreement in
exchange for Non-Reconstituted Trust Land, and includes iImprove-
ments or interests therein owned by the State.

() 'Trust' means the trust created by Section 202 of the
Enabling Act, as reconstituted under Chapter 66 and this Settle-
ment Agreement.

(@ "Trust Authority"™ means the Alaska Mental Health Trust
Authority established under Section 26 of Chapter 66 or any

successor entity or oerson that may subsequently be assigned one
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or more of the responsibilities of the Trust Authority imposed by
Chapter 66 and this Settlement Agreement.

(r) "Trust Corpus"™ means the principal of the Trust, iIn-
cluding both real and personal property and cash assets properly
allocated to the Trust Corpus from Trust Receipts.

(s) "Trust Funds'" means all cash assets of the Trust,
including cash that is part of the Trust Corpus and cash that is
Trust Income.

(©® "Trust Income" means Trust Receipts that are not prop-
erly allocated to the Trust Corpus.

() "Trust Property" means Trust Land, Trust Funds, includ-
ing Trust Receipts, Trust Income, and Trust Corpus, and all other
assets owned by the Trust.

() "Trust Receilpts"” means cash or other liquid assets re-
ceived from the sale, management, or investment of the Trust"s
assets.

ARTICLE 11.
INCORPORATION OF CHAPTER 66.

The provisions of Chapter 66 are i1ncorporated herein. The
parties agree that the provisions of Chapter 66 meet the trust
responsibilities and obligations imposed on the State under the
Enabling Act. This Settlement Agreement is intended to clarify
the manner in which the State and the Plaintiffs are to discharge
their responsibilities and obligations set out in Chapter 66 and
to provide certain remedies for any breach thereof.

ARTICLE 11IL.
TRUST RECONSTITUTION.

The Trust will be reconstituted In accordance with the provi-
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sions of Sections 54 — 57 of Chapter 66 and this Settlement Agree-
ment. In doing so, the undersigned parties agree as follows:

1. Information Sharing. (@ Each party will provide the
other access to all non-confidential files, a copier, and paper
as required.

(b) The parties will jointly develop a shared computer-
based 1nformation system. Information shall be developed by each
party in a format allowing exchange and retrieval of the iInforma-
tion by each party through the shared computer-based information
system.

(¢ Except for confidential analyses and confidential
information developed in the course of or iIn anticipation of
other Ilitigation, the State and the Plaintiffs shall provide the
other party computer-based data iIn 1ts possession or control
concerning parcels of Original Trust Lands, Hypothecated Lands,
and other State land, i1ncluding but not limited to revenue pro-
jections and valuations.

(d Neither party will charge tha other for new information
developed by that party or for existing computer-based data
retrieved or formatted in the course of implementing Chapter 66.

(e The fTollowing information shall be developed by the
State, unless the parties agree the Plaintiffs shall develop the
information, and provided to the other party:

Original Trust Lands: [Information regarding (1) feder-
al selections, approvals, and patents; (2) the status
of title; and (3) encumbrances or conveyances plus, for
Non-Reconstituted Trust Land and Encumbered Original
Trust Land subject to Section 54(4) of Chapter 66 or

election by the Plaintiffs under Section 54(6) of
Chapter 66 and Article 111, Section 8 of this Settle-
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ment Agreement, (4) value, 1if already existing; ()
revenue history; (6) revenue projections, if already
existing; (7) physical characteristics; (8) natural
resource features; (9) current use to the extent exist-
ing Ffiles contain such information; (10) past use to
the extent existing files contain such information; and
(12) allowable uses;

Hypothecated Lands: Information regarding (1) federal
selections, approvals, and patents; (2) the status of
title; and (3 encumbrances or conveyances;

Potential Substitute Land: Information regarding (1)
federal selections, approvals, and patents; (2) encum-
brances or conveyances; (3) value, if already existing;
(4@ revenue history; () revenue projections, i1f al-
ready existing; (6) physical characteristics; (7)
natural resource features; (8) current use to the
extent existing files contain such i1nformation; (),
past use to the extent existing files contain such
information; and (10) allowable use.

() Computer-based data, other than as described above,
that either party has will be provided to the other party, upon
request, In a timely manner subject to payment by the other party
of the reasonable jJob costs associated with the request.

(@ Any dispute under this Section, including (1) whether
the utility of the information justifies the expense to develop
it, and (i1) whether sufficient information has been developed
and provided to the other party, shall be resolved by the court
under Section 57 of Chapter 66.

2. Confidential Information. Except for confidential
information developed iIn the course of or In anticipation of
other litigation, the information described in Article 111,
Section 1, to be provided by the parties includes confidential
information (but not analyses), but its confidential nature shall
be so stated by the State or Plaintiffs and may only be disclosed

to counsel for the State or Plaintiffs, their employees, or
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consultants, or any combination thereof, or to the court In the
event that a dispute is referred to the court pursuant to Section
57 of Chapter 66. To the extent a third party may have a legally
protectable interest in keeping the information confj.dential, the
third party shall be informed sufficiently iIn advance of the
possibility of disclosure for the third party to seek to have the
disclosure enjoined. The State or Plaintiffs shall advise each
other if any confidential information is not to be disclosed
under this section and the nature of such data. Counsel for
Plaintiffs and their employees and consultants to whom confiden-
tial information is disclosed may not further disclose the confi-
dential information (except to the court in the event that a
dispute 1is referred to the court pursuant to Section 57 of Chap-
ter 66 and this Settlement Agreement).

3. Termination of At-Will Interests. Except for rights
granted to the State, the State, after consultation with the
Plaintiffs and upon their request, shall terminate those third
party authorizations or interests in Original Trust Land to be
conveyed to the Trust Authority that are, by the terms of the
document granting the authorization or interest, terminable at
will. IT Plaintiffs do not request termination, compensation to
the Trust will not be required.

4. Reducing Amount of Original Trust Land Used bv State
Agencies. Original Trust Land or interests therein used by any
State agency (Agency) under a lease, permit, iInteragency land
management agreement, interagency land management transfer,

management agreement, management right, or other use granted to
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the State and not located within a Legislatively Designated Area
(except the Tanana Valley State Forest and the Haines State
Forest Resource Management Area), is subject to a determination
under this Section. Pursuant to this Section, the Commissioner
shall determine the smallest practicable tract of land reasonably
necessary to support the Agency®s use and shall convey the re-
mainder of the parcel to the Trust Authority,

(@ The parcel retained by the Agency may include improved
lands and a buffer zone surrounding improved lands as iIs reasona-
bly necessary for purposes such as safety measures, maintenance,
security, erosion control, noise protection and drainage. Par-
esis containing gravel or other building materials used iIn direct
connection with the State"s purpose in using the parcel and not
used simply as a source of revenue or services may also be re-
tained by the agency. The extent of the areas retained as a
source of materials will be the area disturbed but not depleted
as of July 1, 1991.

() Unless the Plaintiffs elect to have the land conveyed
to the Trust Authority subject to the rights of the Agency under
Section 54(6) of Chapter 66 and Article 111, Sections 8 and 15,
of this Settlement Agreement, the State shall retain full title
to the smallest practicable tract as determined hereunder for the
Agency, provided, however, If the parcel 1is used primarily for
access, a telecommunications site, electronic, light or visibili-
ty clear zones, rights-of-way, or similar uses, an easement may
be reserved in lieu of full title 1f the Commissioner determines

that an easement affords sufficient protection, is customary for
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the particular use, and would further the objectives of Chapter
66.

© IT the Commissioner does not have sufficient informa-
tion to make a determination under this Section, the Commissioner
shall issue written notice to any State agency that the Commis-
sioner has reason to believe may be subject to this Section. The
written notice shall provide that the information requested be
furnished to the Commissioner and the Plaintiffs by the Agency
within 45 days from the receipt of the notice. At a minimum, the
information provided by the Agency shall include:

(1) the function and scope of the Agency"s use of the
parcel ;

(i1) a legal description of the lands i1n actual use;

(ii1) a list of structures or other alterations to the
character of the land and their function, their loca-
tion on the tract, and date of construction;

(iv) a description of the use and function of any unaltered
land;

(v) a list of any rights, interests, or permitted uses
that the Agency has granted to others or that have
been granted to the Agency by others, along with dates
of issuance and expiration and copies of any relevant
documents. The Department of Natural Resources shall
assist the Agency in determining any rights, inter-
ests, or permitted uses that the Department of Natural
Resources has granted to others for the parcel being

used by the Agency; and
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(vi) 1f available, site plans, drawings, and annotated
aerial photographs delineating the boundaries of the
Agency®s fTacilities and locations of areas used.

(d The Commissioner shall request comments from the Plain-
tiffs relating to the determination of the smallest practicable
tract. The Plaintiffs shall have 30 days to comment commencing
from their date of receipt of the Agency®s submission.

(e) The ._Agency has the burden of proof under this Section.
The smallest practicable tract determination by the Commissioner
shall be based on the information iIn the case file. The results
of the determination shall be iIncorporated into an appropriate
decisional document. The decision of the Commissioner shall be
final and not reviewable by the court under Sections 55(h) and 57
of Chapter 66.

5. Conveyances of Unencumbered Land or Land Subject Only to
Qualified Encumbrances. When the State and the Plaintiffs agree,
or the court resolves a dispute pursuant to Section 57 of Chapter
66, that Original Trust Land is properly categorized as being
included in Sections 54(1) — () of Chapter 66, such land shall
be conveyed to the Trust Authority pursuant to Article 111, Sec-
tion 15, below.

6. Non-Reconstituted Trust Land Parcels. When the State
and the Plaintiffs agree, or the court resolves a dispute pursu-
ant to Section 57 of Chapter 66, that Original Trust Land is
properly characterized as:

(1) land In Legislatively Designated Areas, except for the

Tanana Valley State Forest and the Hailnes State Forest
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Resource Management Area;
(i1) land 1n which title has been conveyed out of State
ownership;

(ii1) land selected by a municipality under AS 29.65 or under
former AS 29.18.190 — 29.18.200 and which selection
has been approved by the director of the division of
lands, Department of Natural Resources on or before the
effective date of Chapter 66 (which approvals were
enjoined by a preliminary injunction entered on July 9,
1990, and no further approvals may be made without a
modification of the preliminary injunction) and has not
been mutually agreed by the parties to be returned to
the State by a municipality for return to the Trust;

(iv) land subject tocontracts of sale (including leases
which have been or may be converted to contracts of
sale);

(v) land properly entered under homesite, homestead, open
to entry, or remote parcel entry programs prior to July
9, 1990;

(vi) land subject to the Chena River Condemnation; or

(vii) land subject to conveyance under land exchange and
litigation settlement agreements entered into prior to
July 9, 1950,

such land is Non-Reconstituted Trust Land and the parties shall
proceed under Section 55 of Chapter 66 to identify Substitute
Land to convey to the Trust under Sections 54(7) and 55 of Chap-

ter 66 and Article 111 of this Settlement Agreement.
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7. Compensation for Encumbrances. (@) The Trust shall not
be compensated for encumbrances (1) set forth iIn Section 54(2) of
Chapter 66, or (ii) contained in the grant from the federal
government, including, but not limited to, encumbrances granted
to the State which do not appear on the conveyance document
because of the United States Department of the Interior, Bureau
of Land Management®s (BLM"s) interpretation and administration of
the merger of -title doctrine.

((9)) Except as may otherwise be mutually agreed upon, com-
pensation to the Trust for Encumbered Original Trust Lands con-
veyed to the Trust Authority, subject to encumbrances under Sec-
tion 54(4) of Chapter 66, or which the Plaintiffs elect to re-
ceive under Section 54(6) of Chapter 66 (other than the encum-
brances set forth iIn Section 54(2) of Chapter 66), shall be
determined as follows:

(1) Rights-of-v/ay, except where granted for fair market
lease rate, iIn which event the Trust shall receive the
lease payments and no other compensation shall be due,
by conveyance to the Trust of an equal acreage of
comparable land in the same vicinity. In the event
comparable land can not be located, land of equal value
to the acreage subject to the right-of-way shall be
conveyed to the Trust.

(i1) Leases, by calculating the leasehold value (the present

value of the difference between market rent and con-
tract rent), If any, using a 10% discount rate and

conveying Substitute Land to the Trust under Sections
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(iii)

(iv)

(v)

(vi)

54(7) and 55 of Chapter 66 and Article 11l of this
Settlement Agreement, equal to such leasehold value,
Land use permits not terminable at will, by conveying
Substitute Land to the Trust Authority under Sections
54(7) and 55 of Chapter 66, and Article Ill of this
Settlement Agreement, equal to the leasehold value of
the Permit (the present value of the difference between
market rent and the contract rent), if any. Leasehold
value will be determined by using a discount rate of
10%, and annual rental rate of 8% of the fair market
value of the land estate, for the length of the permit.
Subdivision roads (defined as internal roads within a
tract of Original Trust Lands created during the subdi-
vision process to provide access to lots within the
tract of Original Trust Land), if less than all of the
lots in the subdivision are conveyed to the Trust by
conveying Substitute Land as provided in Subsection
(i). If all of the lots in such a subdivision are
conveyed to the Trust, no compensation shall be due.
Material sales by payment to the Trust of all payments
due under the material sale beginning July 1, 1991,
Other encumbrances, by conveying Substitute Land to the
Trust Authority as provided in Sections 54(7) and 55 of
Chapter 66 and Article 11l of this Settlement Agreement
as provided in subsection (i), provided, however, that
nothing herein prevents the parties from agreeing to
other procedures for determining how to compensate the
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Trust for such other encumbrances, similar to those
procedures provided in (i) - (v) of this Subsection.

8. Encumbered Land Election. When the State and the Plain-
tiffs agree, or the court resolves a dispute pursuant to Section
57 of Chapter 65, that Original Trust Land is properly catego-
rized as land subject to acceptance by Plaintiffs under Section
54(6) of Chapter 66, and after the amount of compensation has
been determined pursuant to Article IIl, Section 7 of this Set-
tlement Agreement, the Plaintiffs shall elect either conveyance
to the Trust under Section 54(6) of Chapter 66 any such Encum-
bered Original Trust Land and have the Trust receive the compen-
sation set forth in Article Ill, Section 7, or to have the Encum-
bered Original Trust Land not conveyed to the Trust and have it
receive Substitute Land in exchange pursuant to Section 55 of
Chapter 66 and Article |1l of this Settlement Agreement.

9. Encumbered Land Remains Subject to Encumbrances. Encum-
bered Original Trust Land that is conveyed to the Trust under
Chapter 66 and this Settlement Agreement shall be conveyed sub-
ject to the terms of any valid existing encumbrance and the Trust
Authority shall abide by and be entitled to enforce the terms of
such encumbrance, except where the Trust is compensated with land
under Article I, Subsection 7 (b) (i) of this Settlement Agree-
ment, ir which case the State may elect to retain the right to
enforce the terms of such encumbrances. For the purpose of this
Section, possible inconsistency with the Enabling Act is not
grounds to challenge the validity of an encumbrance.

10. Nomination of Potential Substitute Land. When Plain-
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tiffs determine that they are interested in reviewing certain
State owned land for possible exchange they shall preliminarily
nominate such land as potential Substitute Land and the informa-
tion set forth in Article IIl, Section 1, pertaining to potential
Substitute Land shall be developed and provided to both parties,

11. Nomination of Substitute Land. (a) Except for lands
in Legislatively Designated Areas, the Plaintiffs may nominate
any land owned by the State and meeting the criteria of Section
55 of Chapter 66 as Proposed Substitute Land for conveyance to
the Trust. For the purpose of this section, land which has heen
or may be selected under the Alaska Statehood Act, as amended,
may be proposed as Substitute Land.

(b) If the Commissioner objects that the land so nominated
does not meet the criteria of Section 55 of Chapter 66 or that
the total amount of land nominated as Proposed Substitute Land
greatly exceeds the amount of land foreseeably required to recon-
stitute the Trust, then the Commissioner shall notify the Plain-
tiffs of his or her objection. The Plaintiffs and the State
shall then have 60 days to resolve the issue. If the issue is
not resolved within such 60 day period, the Commissioner may
refer the matter to the court for resolution under Section 57 of
Chapter 66. If the Commissioner's objection is to the amount of
Proposed Substitute Land and the court agrees, the Plaintiffs'
have the right to select which Proposed Substitute Land shall be
removed.

12. Developing Exchanges.

() Joint Effort. The State and the Plaintiffs shall work
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together to develop exchange proposals that meet the requirements
of Section 55 of Chapter 66, including mutually developing sys-
tems to efficiently handle th*' large number of transactions
involved. In the event that the State and Plaintiffs reach an
impasse on an exchange or exchanges, the differences shall be
presented to the court for resolution under Sections 55(h) and 57
of Chapter 66.

(b) Parcels. Original Trust Lands parcels are the parcels
identified under Chapter 48, SLA 1987, except (i) where different
parceling is necessary or desirable to accomplish the reconstitu-
tion, or (i) for purposes of valuation. For purposes of valua-
tion, large parcels shall be reparceled into the size they are
most likely to have, b*en or would be sold in the marketplace.
These parcels shall be no less than 40 acres nor larger than 160
acres in size in areas that are generally satisfactory for devel-
opment, except where parcels smaller in size than 40 acres are
legally conveyable. In the interpretation of this principle,
"areas generally satisfactory for development" means areas having
generally less than a 15% slope and no higher in elevation than
the locally defined contour of tree line, with areas above this
elevation being parceled as a separate tract or tracts. Areas
classified as a 40 acre size shall be those tracts with greater
accessibility to roads, water or airstrips; less adverse slopes;
and more favorable development characteristics (soils, slope,
drainage), while 160 acre parcels shall be those in a remote
location with less desirable development characteristics. Set-
tlement development trends and local land regulations (zoning)
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shall also be considered in the classification of parcels into 40
and 160 acre sizes. This classification process shall be con-
ducted jointly by the State and Plaintiffs and the parceling
results shall be mutually agreed to by the parties. These proce-
dures shall also apply to Proposed Substitute Land.

(c) Aggregation Allowed. Subject to the requirements of
subsections 55(d) and (e) of Chapter 66, either individual par-
cels or groups of parcels may he exchanged.

(d) Equal Fair Market Value Always Required Even When
Comparable Land Not Identified. The parties agree that the Trust
will be reconstituted only with Substitute Land of equal fair
market value compared to Non-Reconstituted Trust Land or to
encumbrances on Original Trust Lands. When considering specific
exchanges, Substitute Land must be exchanged for Non-Reconstitut-
ed Trust Lands and encumbrances on Original Trust Lands on the
basis of equal fair market value, notwithstanding that comparable
Proposed Substitute Land under Section 55(d) of Chapter 66 has
not been identified.

(e) Revenue Generating Capacity of Substitute Land. When
considering specific exchanges, if there is no Proposed Substi-
tute Land comparable to the Non-Reconstituted Trust Lands for
which the Proposed Substitute Land is to be compensation under
Section 55 of Chapter 66, other land owned by the State may be
proposed as Substitute Land, but only so long as its revenue
generating history and/or potential is comparable to the revenue
generating history and/or potential of the Non-Reconstituted
Trust Land.

REVIEW DRAFT (March 25, 1992 1:00 p.a.) REVIEU DRAFT p.18



(f) Valuation of Parcels — General Rules. In determining
equal fair market value under -Jhapter 66, valuations of Non-
Reconstituted Trust Land shall be based upon the fair market
value of the parcel or parcels without regard to encumbrances,
but with regard to physical access. Valuations of Legislatively
Designated Non-Recc' 'etituted Trust Land may consider the special
and/or unique valu wnich caused its recognition for the legisla-
tively designated use, but may not be reduced because of the
restrictions on use resulting from the legislative designation.
Valuations of Proposed Substitute Lands shall reflect any change
in value resulting from the existence of an encumbrance. Valua-
tions of both Non-Reconstituted Trust Lands and proposed Substi-
tute Land shall include the contributory value of site improve-
ments, such as site preparation (i.e., excavation, clearing,
grading, etc.), fill, building pads, roadbeds, runway base,
wells, and septic systems. For Non-Reconstituted Trust Land, the
value of other improvements such as paving, pipelines, electrical
transmission or distribution lines, and buildings shall not be
included. For Substitute Land, the value of other improvements
such as paving, pipelines, electrical transmission or distribu-
tion lines, and buildings shall be included where the Trust
Authority is to take title to the improvements. Parcels shall be
assembled and considered together where appropriate.

(o) Exchanges of the Mineral Estate of Non-Reconstituted
Trust Land.

(i) De Minimus Mineral Estate Values. When developing

exchange proposals for Non-Reconstituted Trust Land, if
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the parties agree that there is no indication that the
mineral estate is of particular value, exchanges shall
be developed without formally determining the value of
the mineral estates of the Non-Reconstituted Trust Land
and the proposed Substitute Land. In determining
whether there is no indication that the mineral estate
is of particular value, the parties shall consider
whether the land was selected for mineral values,
whether there have been any mineral closing orders
applying to such land and the reasons for such clo-
sures, whether the geologic terrane is favorable for
mineral value, and other available information.

(ii) Mineral Exchanges. Exchanges of the mineral estate of
Non-Reconstituted Trust Land where the land is not
considered to have a de minimus mineral value under
Subsection (g) (i) shall be accomplished as provided in
Sections 55 (¢) — (e) of Chapter 66 employing the
following criteria and as specified in Exhibit C:

A. geologic characteristics;

B. mineral characteristics;

C. mineral economic valuation estimates using
practical methods considering available data;
and

D. differences in the states of knowledge of the
mineral endowment of the respective lands.

(iii) Original Trust Land subject to state administered
mining leases or mining claims which the Plaintiffs
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(iv)

(v)

(vi)

elect for conveyance to the Trust shall be considered
to have returned one-fourth of the comparable value of
the mineral estate of such parcel to the Trust.

The economic impact of the existence of mineral encum-
brances on Substitute Lands shall be considered prior
to comparison with Non-Reconstituted Trust Lands and
exchanges shall then be conducted as provided in Sub-
section (g) (i) without further adjustment under
Subsection (g) (iii).

The exchange process will he based upon comparability
as near as practicable. Differences in comparable
character shall be resolved through selecting Substi-
tute Land with different geologic and mineral charac-
teristics as agreed to by the parties. Differences in
states of knowledge shall be resolved through negotia-
tion between the parties.

If agreement between both parties regarding the evalua-
tion process or procedures cannot be attained, it shall
be subject to review by a Technical Review Committee
(TRC). Tha TRC will consist of five members, two
selected by the State, two by the Plaintiffs, and one
by the four so selected, consisting of recognized
experts from industry, government, and academia.
Rather than selecting a TRC, both parties may elect to
use the Alaska Minerals Commission for this purpose.
After review by the TRC or Alaska Minerals Commission,
any remaining dispute shall be resolved by the co”rt
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under Section 57 of Chapter 66.
(h) Date of Valuation. The date of all valuations shall be
the date of this Settlement Agreement.
(i) Severed Estate Permissible. [If the land estate of
Original Trust Land is in a category that prevents its conveyance
to the Trust, but the mineral estate is in a category that allows
for itsconveyance to the Trust, the parties may agree to have
the mineral estate conveyed to the Trust and the Trust compensat-
ed for the land estate not returned as provided in Section 55 of
Chapter 66 and Article [ll of this Settlement Agreement. Unless
otherwise mutually agreed to by the parties, all other convey-
ances under Chapter 66 and this Settlement Agreement shall in-
clude both the land and mineral estates.
13. Hazardous Substances. (a) In the event the presence
of a Hazardous Substance on a parcel of Original Trust Land or
Proposed Substitute Land is known prior to the conveyance of such
land to the Trust Authority, then the State,
(i) in its sole discretion, shall elect to either (A) clean
up the parcel to a standard mutually agreeable to the
State and Plaintiffs, (B) not convey the parcel and
compensate the Trust with Substitute Land equal in fai-~
market value to the parcel without the Hazardous Sub-
stance, as provided in Section 55 of Chapter 66 and
Article Il of this Settlement Agreement; or

(it) if mutually acceptable to tha State and Plaintiffs,
need not clean up tte parcel and convey the parcel
subject to an indemnification from the State in favor
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(b)

of the Trust for any claim or loss resulting from the
presence of Hazardous Substances.
If a Hazardous Substance came to be located on Recon-

stituted Trust Land prior to its conveyance to the Trust Authori-

ty and is discovered after it has been conveyed to the Trust Au-

thority, the State shall
(i) be responsible to the Trust Authority for response

(11)

PROVIDED,

actions that are consistent with the National Contin-
gency Plan, 40 CFR Part 300, and in accordance with all
applicable provisions of the Comprehensive Environmen-
tal Response, Compensation, and Liability Act of 1980,
42 U.S.-. 9601 et seq., AS 46.03.822, and all other
similar environmental statutes or regulations as may
now be or subsequently become applicable; and
indemnify the Trust Authority for other claims, losses,
judgments, damages, and costs (including attorney and
consultant fees) resulting from the presence of a
Hazardous Substance which came to be located on Recon-
stituted Trust Land prior to its conveyance to the
Trust Authority,

HOWEVER, that an environmental site assessment,

appropriate in scope to the location and present and past use of

the land,

and acceptable to the Plaintiffs or Trust Authority (as

appropriate) and the State, shall be conducted as follows:

A. at the sole discretion and expense of the State,
prior to the conveyance of land to the Trust Au-
thority; or
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B. after the conveyance of land to the Trust Authority
and prior the (A) disposal of such land, (B) dis-
posal of an interest in such land, or (C) authori-
zation of any use of such land with significant
potential for the release of Hazardous Substances,
whichever comes first, one-half of the cost for
such investigation being borne by the State.

All reports and other information either party receives as a
result of any such environmental investigations shall be provided
to the other party. The Department of Environmental Conservation
and the Commissioner shall be notified immediately of the known
or suspected presence of Hazardous Substances. Except as specif-
ically provided in this Section, nothing in this Section shall
prohibit or otherwise limit the Trust Authority's or the State's
right to assert any claims or defenses available to it under the
law.

14. Notice of Proposed Exchange. When the State and Plain-
tiffs have agreed upon an exchange, or prior to submitting a
proposed exchange to the court under Section 55(h) of Chapter 66,
the State shall provide notice of the proposed exchange in ac-
cordance with AS 38.05.945(h) and (c) and furnish a copy thereof
to Plaintiffs. The notice shall identify the Proposed Substitute
Land and the Non-Reconstituted Trust Land, and state that an ex-
change is proposed under Section 54(7) of Chapter 66. Either
party may modify its position on a proposed exchange as a result
of the response to the public notice.

15.  Conveyances of Land to Reconstitute the Trust.
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(a) Land to be conveyed to the Trust Authority under Sec-
tions 54 and 55 of Chapter 66 and this Settlement Agreement shall
be granted to the "Alaska Mental Health Trust Authority,
trustee," by patent, in the form attached hereto as Exhibit D,
with the status of title agreed to by the parties or resolved'by
the court under Section 57 of Chapter 66. The parties shall
jointly develop procedures for timely acceptance or rejection of
proposed conveyance documents and court review. If any such
Reconstituted Trust Land requires survey prior to issuance of a
patent, the State shall first convey such land by issuing a
"Mental Health Trust Interim Conveyance," in the form attached
hereto as Exhibit E, and then have the land surveyed and issue
the parent upon completion of the survey. As a general rule, the
conveyance document shall convey land by township and each con-
veyance document shall contain only one category of land (Origi-
nal Trust Land or Substitute Land), one type of estate to be
conveyed (land and mineral, land only or mineral only), and
segregate the surveyed and unsurveyed portions,

(b) The State, at its expense, may defend the status of
title as set forth in Subsection (a) of this Section. For Recon-
stituted Original Trust Land, if the status of title, as of the
date of the conveyance document, with respect to interests creat-
ed by the State subsequent to the State receiving management
authority over such land whether by conveyance of such land from
the federal government, by approval for conveyance or patent, or
otherwise, is different than as set forth in Subsection (a) of
this Section, the State shall compensate the Trust for the dif-
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ference as provided in Article IIl, Section 7 of this Settlement
Agreement.  For Substitute Land, if the status of title as of
the date of the conveyance document is different than as set
forth in Subsection (a) of this Section, the State shall compen-
sate the Trust for the difference-as provided in Article III,
Section 7 of this Settlement Agreement. The remedies provided in
this Subsection are exclusive.

16.  Surveys of Reconstituted Trust Land. Parcels of Recon-
stituted Trust Land requiring survey shall be surveyed by the
State at its expense in the order specified by the Trust Authori-
ty and completed as soon as practicable. Plaintiffs and the
State agree to jointly develop and propose to the Legislature a
survey budget for each fiscal year, provided, however, nothing
herein shall be deemed to mean that he State- is not required to
complete the surveys as soon as practicable. In order to convey
land to the Trust, the parties agree that surveys appropriate to
the type of land conveyed shall be accomplished, considering
future Trust management and the potential uses the land, and
satisfy local platting requirements.

17. Releases of Non-Reconstituted Trust Lands. For Non-
Reconstituted Trust Lands that have been exchanged for Substitute
Land, the Plaintiffs and the Trust Authority will, if requested,
assist in the preparation of and will execute releases of inter-
est from "the Alaska Mental Health Trust Authority and Benefici-
aries of the trust created by Section 202(e) of the Alaska Mental
Health Enabling Act of 1956, PL. 84-830, 70 Stat. 709 (1956),
represented by the named plaintiffs in Weiss et. al. v. State.
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4FA 82-22)8 Civ.," to the "State of Alaska," in the form attached
hereto as Exhibit F, at the time the patent or interim conveyance
of the Substitute Land is issued.

18. Conveyances Recorded at State Expense. The patents,
interim conveyances, and releases of interest shall be recorded
at the State's expense in the recording district in which the
land is located, with the original interim conveyances and pat-
ents returned.to the Trust Authority end releases of interest
returned to the State.

19. Exchanges Not Re-opened As a Result of Acreage Adjust-
ments by BLM. The parties acknowledge that (1) many of the
Original Trust Lands are lands that have been selected and ap-
proved for conveyance but have not been patented because they are
unsurveyed, (2) it may be some time before the BLM surveys and
issues patents for those lands, and (3) the acreages of some
parcels as patented may vary from the acreages of those parcels
shown in the selections approved for conveyance. The parties
agree that no Chapter 66 exchange shall be adjusted if a later
BLM patent of a parcel of Non-Reconstituted Trust Land shows an
acreage figure different from that shown on the land records
employed during the process of reconstituting the Trust.

20. Law Applicable to Reconstitution. (a) In reconstitut-
ing the Trust, it is the parties' intent that:

(i) only the provisions of Sections 54 — 57 of Chapter 66

and the provisions of this Settlement Agreement apply;

(i) except for (A) AS 38.05.945(b) and (c), and (B) as

otherwise specifically provided herein, the provisions
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of State law that otherwise apply to the conveyance of
state lands do not apply to the conveyance of lands to
the Trust under this Settlement Agreement, provided,
however, that access to or along navigable or public
waters may be reserved from conveyances of Substitute
Land to the Trust (with the value of the Substitute
Land taking into account such reservations); and

(iii) lands are not required to oe in a disposal classifica-
tion in order to be conveyed to the Trust.

(b) In the event that claims are made challenging the valid-
ity of (i) — (iii) of Subsection (a), the State and the Plain-
tiffs will defend the parties' right to proceed in accordance
with (i) — (iii) of Subsection (a).

(c) If a final order is entered prohibiting the parties
from continuing to honor the terms of (i), (i), or (iii) of
Subsection (a), the parties shall have 60 days to arrive at a
mutually agreeable way to reconstitute the Trust in compliance
with such final order. In the event the parties are unable to
arrive at such an agreement, (]) if the final order requires a
contrary application of AS 38.04 or AS 38.05, either party has
the right to terminate this Settlement Agreement; or (2) if the
final order requires the application of any other State law, the
parties may apply to the court for appropriate relief.

21. Release from Hypothecation. As the Trust is reconsti-
tuted by Substitute Land being conveyed to the Trust by the
interim conveyances or patents specified in Article Ill, Section

15 above, the State may request tnat Plaintiffs execute a release
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from hypothecation of specified parcels of Hypothecated Lands
from the Hypothecated Lands List in the form attached hereto as
Exhibit G, provided, however, that the lands remaining on the
Hypothecated Lands List shall at all times he sufficient to
provide security for the remaining exchanges to be accomplished
under Section 55 of Chapter 66 and this Settlement Agreement. In
the event of a dispute between the parties with respect to the
release of lands from the Hypothecated Lands List, the dispute
shall be resolved by the court as provided in Sections 55 — 57
of Chapter 66.

22. Notice When Reconstitution Complete. Upon completing
reconstitution of the Trust pursuant to Sections 54 — 57 of
Chapter 66 and this Settlement Agreement, the Plaintiffs and the
State shall jointly send written notice thereof to the Governor,
the President cf the Senate, the Speaker of the House, the Revi-
sor of Statutes, the Commissioner of the Department of Health and
Social Services, the Attorney General, the Commissioner, the
Director of the Division of Mental Health and Developmental
Disabilities, the Trust Authority, the Alaska Mental Health
Board, the Governor's Council for the Handicapped and Gifted, the
Advisory Board on Alcoholism and Drug Abuse, the Older Alaskans
Commission, and the Alaska Native Health Board. Any disagreement
as to whether reconstitution of the Trust has been completed
shall be detertmined by the court under Section 57 of Chapter 66.

23.  Remedy in Event Conveyance of Mineral Estate Violates
Section 611). The State and the Plaintiffs intend that unless
specifically excluded, the Mineral Estate as well as Land Estate

REVIEW DRAFT <M«rch 25, 1992 1:00 p.m.) REVIEU DRAFT p.29



be conveyed to the Trust as part of the Trust reconstitution
process (including Hypothecated Lands acquired by foreclosure).
In the event that it is finally held that including the mineral
estate in conveyances of Original Trust Land or Substitute Land
to the Trust under Chapter 66 and this Settlement Agreement is a
violation of Section 6(i) of the Alaska Statehood Act, P.L. 85-
508, 72 Stat. 339, or is otherwise categorically prohibited, the
parties shall.have 60 days to arrive at a mutually agreeable way
to resolv* +-he issue. If no such agreement is reached, this
Settlement Agreement shall be terminated.

24, Remedy in Event State Does Not Allocate Required Per-
centage of Unrestricted General Fund. AS 37.14.036(c), as enact-
ed in Section 11 of Chapter 66, provides that in each of the
following State fiscal years:

[T]he commissioner cf revenue shall allocate from the
general fund of the state to the mental health truyst
income account in the general fund an amount equal to the

percent of unrestricted revenue of the state specified
for that fiscal year:

FISCAL YEAR ENDING PERCENT OF UNRESTRICTED
STATE REVENUE
June 30, 1992 Six percent
June 30, 1993 SIX percent
June 30, 1994 five percent
June 30, 1995 flve percent
June 30, 1996 four percent
June 30, 1997 four percent
June 30, 1998 three percent
e b i hies Jorcen
, WO percen
June 30, 2001 two Bercent
June 30, 2002 one percent
June 30, 2003 one percent

The provisions of AS 37.14.036(c) are of material importance to the
Pla.i.ntiffs in the resolution of this suit. The parties agree
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that if, in any fiscal year, the commissioner of revenue, for any
reason, fails to allocate the full amount provided under AS
37.14.036(c), the Plaintiffs are entitled to obtain an injunc-
tion, to which the State shall not object, requiring the commis-
sioner of revenue to allocate the full amount provided under AS
37.14.036(c) to the Mental Health Trust Income Account. If the
Legislature reduces the percentage of unrestricted revenue for
any fiscal year under the provisions of AS 37.14.036(c), the
Plaintiffs may obtain a judgment against the State (as to which
the State shall not object) that the reduction is void and obtain
an injunction against the State (as to which the State shall not
object) from spending the difference between the amount arrived
at using the percentages set forth above and the reduced amount.

25. Remedy in the Event of Breach of Good Faith and Fair
Dealing. In the event of a breach of the implied covenant of
good faith and fair dealing by either party resulting in an
inability to complete the reconstitution of the Trust by December
1, 1994 (or such extended time as may be agreed to by the par-
ties), and in addition to other equitable relief, a court may
equitably toll the date for reconstitution of the Trust by the
amount of time such party is in breach of the covenant.

20. General Remedies for Breach of Reconstitution Provi-
sions. In the event of a breach of the terms of Chapter 66 and
this Settlement Agreement pertaining to the reconstitution of the
Trust, either party may seek appropriate equitable relief to
compel the other party to comply with the terms of Chapter 66 and
this Settlement Agreement. If a party seeks equitable relief
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under this Section, the other party will not assert as a defense
to the action that there exists an adequate legal remedy.

27. Remedy for Failure of Hypothecation. In the event that
the hypothecation of the Hypothecated Lands is declared Ineffec-
tive by a final judicial order, the parties shall have 6C days to
arrive at a mutually agreeable way to address such invalidity.

In the event the parties are unable to arrive at such an agree-
ment, either party has the right to terminate this Settlement
Agreement.

28. Remedies for Failure to Reconstitute the Trust. (a) In
the event the trust is not fully reconstituted by December 1,
1994 (or such extended date for reconstituting the Trust as may
be agreed to by the parties), unless such failure to reconstitute
the Trust is due to the lack of good faith on the part of the
Plaintiffs, the Plaintiffs shall, in addition to any other reme-
dies they may have, be entitled to foreclose on the Hypothecated
Lands as provided in Section 56(d) of Chapter 66 and Article III,
Section 29 of this Settlement Agreement,

(b) If Plaintiffs are unable to validly and effectively
require reconstitution of the Trust as contemplated under Chapter
66 and this Settlement Agreement, the Plaintiffs may apply to the
court for any other appropriate relief.

29. Foreclosure as Remedy. Plaintiffs are not required to
foreclose on the Hypothecated Lands prior to seeking any other
relief available to Plaintiffs. In the event of foreclosure, (1)
the parcels to be foreclosed and manner of foreclosure, and (2)
entitlement to the future rents, proceeds, products, and profits
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derived from the Hypothecated Lands, shall be determined by the
court under Sections 56 and 57 of Chapter 66.

30. Termination of Settlement. (a) Except as specifically
provided in this Settlement Agreement, any dispute whether termi-
nation of the settlement embodied in Chapter 66 and this Settle-
ment Agreement is appropriate shall be resolved by the court
under Section 57 of Chapter 66. In considering whether termina-
tion of the settlement is appropriate, the following factors
shall apply:

(i) the extent co which the Trust has heen reconstituted;

(i) the likelihood that the Trust will be reconstituted as
contemplated under Chapter 66 and this Settlement
Agreement if the settlement is * terminated,;

(iii) the amount of work completed and “.unds expended toward
reconstitution of the Trust as provided in Chapter 66
and this Settlement Agreement;

(iv) the good faith of the parties;

(v) the prejudice to the parties if the settlement is or

is not terminated; and

(vi) other appropriate considerations.

(b) In the event this settlement is terminated as provided
in this Section or otherwise, the settlement embodied in Chapter
66 and this Settlement Agreement shall be void and, except as
provided in Article Ill, Section 31, the parties returned to
the.Lr respective positions as if this settlement had never become
effective, including the right to re-assert claims to Original
Trust Lands.
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31. Cancellation of Re-Notice of Lis Pendens and Modification to
Remove Preliminary Injunction With Respect to Certain Third Party
Transactions. ‘'a) Plaintiffs recorded re-notices of lis pendens
affecting all Original Trust Lands in or about September 1990,
and by order of the Superior Court dated July 9, 1990, the State
has been enjoined

from issuing any ?atentgs) or other documents
or taking any further steps which convey or
transfer mental health, trust lands or any |
interest(s) therein, including without limita-
tion, any permits to use or otcupy mental
health trust lands, or extract reSources. from
any mental health trust lands, pending final
resolution of chis litigation or earlier order
of this court.

Upon final approval of this Settlement Agreement and Chapter 66
taking effect, all such third party rights are validated and the
need to litigare issues relating to title is eliminated. The
length of time, hot 'ver, to obtain approval may cause substantial
hardship to certaij third parties who have received patents or
who have entered into contracts to receive title to Original
Trust Lands from the State or municipalities. Therefore, upon
presentation of this Settlement Agreement to the court for ap-
proval, tne State and the Plaintiffs executing this Settlement
Agreement through counsel shall immediately move for cancellation
of the re-notice of lis pendens and modification to remove the
preliminary injunction with respect to Original Trust Lands in
which the State or any municipality conveyed or agreed to convey
title to a third party in the form attached hereto as Exhibit H.
For purposes of this Section, a conveyance or agreement to convey
by the State to a municipality is not one to a third party.
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(b) In order to protect the Trust's interests in the Origi-
nal Trust Lands described in Subsection (a), the parties agree
that if the settlement of this action contemplated by Chapter 66
and this Settlement Agreement is not finally approved by the
court, the Plaintiffs may reassert claims to such lands. The
parties further agree that if the settlement of this action
contemplated by Chapter 66 and this Settlement Agreement is not
finally approved by the court, or is terminated for any reason,
the State shall compensate the trust for the fair market value of
any valid interest(s) of the Trust that were cut-off after the
date the re-notices of lis pendens were canceled. The compensa-
tion may be made in land as comparable in character as practica-
ble to the land for which the Trust's valid interests were cut-
off, as provided in Section 55 of Chapter 66.

(c) If the court denies the motion or ifan order approving
the motion for cancellation of the re-notice of lis pendens and
for modification to remove the preliminary injunction set forth
in subsection (a) is not entered within 4 months of the date the
motion is submitted to the court for decision, the parties shall
have 60 days to arrive at a mutually agreeable way to address the
interests of such third parties and the Trust in the parcels of
Original Trust Lands. In the event the parties are unable to
arrive at such an agreement, either party may terminate this
Settlement Agreement.

() This Section survives termination of this Settlement
Agreement.
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1.

ARTICLE V.
ONGOING RESPONSIBILITIES
OF THE STATE AND THE TRUST AUTHORITY

General Trust Responsibilities and Obligations. The

parties agree that the State, in carrying out its responsibili-
ties and obligations under the Enabling Act, acts through the
Governor and his or her Administration, the Legislature, and the
Trust Authority.

(a)

The Trust Authority is under the obligation when per-

forming functions related to the Trust to do so as provided in
Chapter 66, including without limitation,
(i) when exercising any discretion under Chapter 66 per-

(1)

(iii)

(iv)

(v)

(vi)

taining to the Trust, to do so properly as provided in
Chapter 66;

assuring that Trust Property and Trust Funds are admin-
istered properly;

assuring that the Trust corpus is preserved and pro-
tected;

assuring that all revenue derived from Trust Property
is deposited into the Mental Health Trust Fund or the
Mental Health Trust Income Account as either corpus or
income, as appropriate, pursuant to AS 13.38.010 et.
Beg..;

assuring that Trust Funds are spent solely for Trust
purposes as provided in Chapter 66, unless an excess is
properly determined to exist under Chapter 66; and
assuring that grantees of and contractors being paid
with Trust Funds spend Trust Funds in accordance with
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Chapter 66, and the terms of the grant or contract.

(b) The Legislature is under the obligation when performing
functions related to the Trust to do so as provided in Chapter
66, including without limitation,

(i; when exercising any discretion under Chapter 66 per-

taining to the Trust, to do so properly as provided in
Chapter 66; and

(i1) appropriating Trust Funds solely for Trust Purposes
properly as provided in Chapter 66, unless an excess is
properly determined to exist under Chapter 66.

(c) The Governor and his or her Administration is under the
obligation when performing functions related to the Trust to do
so as provided in Chapter 66, including without limitation,

(i) when exercising any discretion under Chapter 66 per-

taining to the Trust, to do so properly as provided in
Chapter 66;

(i) assuring that Trust Funds are spentsolely for Trust
purposes as provided for in Chapter 66, unless an
excess is properly determined to exist under Chapter
66; and

(iii) assuring that grantees of and contractors being paid
with Trust Funds spend Trust Funds in accordance with
Chapter 66, and the terms of the grant or contract.

2. Sharing of Information, (a) Except as provided under
Subsection (c), the parties agree that the Trust Authority is
entitled to receive at its request all information in the State's
possession or control relevant to:
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(i) the preparation, revision, or amendment of the inte-

grated comprehensive mental health program plan;
(ii) the planning of expenditures from the Mental Health
Trust Account; and

(iii) the implementation of the integrated comprehensive
system of care established under the Enabling Act, as
determined by the plan.

(b) Information under (a) of this Section includes informa-
tion that is confidential under state and federal law. To the
extent that information provided under this Section is confiden-
tial, its confidentiality shall be so stated and provided subject
to appropriate safeguards regarding maintenance of confidentiali-
ty.

(c) If the State asserts that disclosure of information re-
quested by the Trust Authority is prohibited by law or otherwise
need not be made, it snail provide the Trust Authority with the
identity of the source and a description of the nature of the
information withheld, and the Trust Authority may seek appropri-
ate judicial relief to compel disclosure of the information.

3. Taxation of Trust Land. The parties agree that Trust
Land is not subject to general taxation except that a private
leasehold, contract, or other interest in the property is taxable
to the extent of that interest.

4. Management of Other State Land. The parties agree that
Reconstituted Trust Lands shall be treated as private land for
purposes of the management of other State land, including without
limitation, entitlements to preference rights and buffer zones.
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5. Lav Applicable to Management of Trust Lands, (a) Except
for the notice required under AS 38.05.945 (b) and (c), the
parties agree that Reccnstituted Trust Land shall be managed by
the Trust Authority free from all State laws that apply only to
the sale, encumbrance, development or use of State lands not held
in trust.

(b) If a claim is made challenging the validity of subsec-
tion (a), the.State agrees to defend its validity on all appro-
priate grounds, including the ground that enforcement of the
claim constitutes impairment of Plaintiffs' and Beneficiaries'
contract rights under this Settlement Agreement.

6. Access to Trust Land. The parties agree that the State
will reserve without charge legal rights-of-ways and easements
for access and for utility services to each parcel of Reconsti-
tuted Trust Land. Consistent with state and federal law, a right-
of-way or easement shall be located to assure adequate and feasi-
ble access for the purposes for which the right-of-way or ease-
ment is intended. Nothing in this Section requires the State to
provide access across non-State land.

7. State Infrastructure on Trust Lands. The State may not
exclude infrastructure or financial support to the Trust on the
basis that such infrastructure or financial support would benefit
Trust Land.

8. Compliance With Chapter 66 and this Settlement Agree-
ment Is a De'.ense, In any action by the Beneficiaries in which
it is alleged that any State action is inconsistent with the
requirements of the Enabling Act, it is a complete and total
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defense that the State is acting consistently with Chapter 66 and
this Settlement Agreement.

9. State Amendment of Selection Priorities. The parties
agree that timely conveyance of the Trust's remaining land enti-
tlement under the Enabling Act is critical to the Trust. Accord-
ingly, the State will provide the Plaintiffs with a complete
listing of pending mental health selections and its anaxysis of
selection conflicts, if any. The Plaintiffs will prioritize the
remaining mental health selections and provide this listing to
the State which shall incorporate such prioritization in the
annual conveyance priority list filing with BLM. The State shall
consult with the Plaintiffs when it determines the appropriate
ranking of the mental health selections among the other State
conveyance prioriti®3. In those cases where mental health selec-
tions and general or community grant selections are coexistent:
(1) the State and Plaintiffs will resolve the conflicts in a
manner wh'oh ensures future Trust or State ownership, and (2)
when requested by Plaintiffs, the State shall resolve conflicts
in favor of the Trust.

10. Competing Native Allotments. (a) The State and the
Plaintiffs support the prompt adjudication and approval of valid
Native allotment applications.  The State shall determine wheth-
er to challenge the validity of any Native allotment application
on Original Trust Lands, Hypothecated Lands, and other State
lands identified as Substitute Land or Proposed Substitute Land.
The State shall notify Plaintiffs of the State's determinations,
which shall be final and not reviewable by the court under Sec-
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tions 55(h) and 57 of Chapter 66.

(b) Lands that have been approved for conveyance or patent
under the Enabling Act that are determined to be subject to valid
Native Allotment applications shall be treated as Non-Reconsti-
tuted Trust Lands for which compensation shall be made pursuant
to Section 55 of Chapter 66 and Article 11l of this Settlement
Agreement as follows:

(i) To the extent that remaining selections under the
Enabling Act will result in conveyance of lands that
are not as valuable as the Native Allotment Land, the
State will compensate the Trust in the same manner as
for Non-Reconstituted Trust Lands under Chapter 66 and
this Settlement Agreement with land as comparable as
practicable to the Native Allotment land, and equal in
fair market value to the difference in fair market
value between the land most likely to be conveyed and
the Native Allotment land.

(i) Since the actual conveyance by BLM of lands to replace
the Native Allotment land may not occur for some time,
the Plaintiffs and the State shall jointly determine
those lands that are most likely to be conveyed under
the Enabling Act instead of the Native Allotment land,

(iii) This Section only applies to Native Allotment Applica-
tions that are shown on the BLM Master Title Plats
prior to conveyance of the relevant land to the Trust
Authority. After such time, the Trust Authority shall
be responsible for handling Native Allotment Applica-
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tion conflicts.

11. Funding of Mental Health Program from General Fund.
The parties agree that only when Trust Income exceeds the amount
that is reasonably necessary to meet the projected operating and
capital expenses of the integrated comprehensive mental health
program that any Trust Funds may be transferred to the general
fund. In the event that Trust Income is insufficient to fund the
necessary operating and capital expenses of the integrated com-
prehensive mental health program, appropriations may he made from
the general fund for that purpose. Nothing in Chapter 66 or this
Settlement Agreement is intended to change any obligation the
State may have under state and federal law to provide, from
general fund revenue sources, for the health and welfare of
Beneficiaries.

ARTICLE V.
INTERIM OBLIGATIONS TO
THE TRUST AND THE BENEFICIARIES,

The parties recognize that Chapter 66 imposes certain interim
obligations and responsibilities upon the State and Plaintiffs
during the period of implementing the Trust reconstitution. In
recognition of those interim obligations, the parties agree:

1. Plaintiffs Will Be Funded by the State. (a) Plaintiffs are
entitled to receive from the State sufficient funds to adequately
perform the responsibilities imposed upon the Plaintiffs in the
reconstitution process under Chapter 66 and this Settlement
Agreement. As a general principle, the State and the Plaintiffs
shall receive equal funding for equal work effort to be performed
under Chapter 66 and this Settlement Agreement. Equal funding
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for equal v/ork effort to be performed shall take into considera-
tion the different types of work, the different amounts of work,
the different costs associated with different types of personnel
employed to perform the work, and similar considerations. The
intent of this provision is to ensure that neither party obtains
a financial advantage over the other. The parties recognize,
however, that the scope of the work performed by one party may
differ significantly from that performed by the other, and that
different amounts of funds may be provided to the parties to
reflect this fact.

(b) In the event of a dispute as to the amount of funding
required for the Plaintiffs to accomplish their responsibilities
under Chapter 66, the court will resolve the dispute under Sec-
tion 57 of Chapter 66 and this Settlement Agreement.

(c) The parties recognize that the there may be some delay
in obtaining approval of the settlement embodied in Chapter 66
and this Settlement Agreement, but that work to implement the
settlement must begin immediately to ensure that the Trust is
reconstituted in a timely manner. Funding for such work will be
provided in accordance with this subsection. Before October 1,
the parties will meet to seek agreement on funding for the fol-
lowing fiscal year. If agreement is not reached, or if the
legislature appropriates less than the agreed upon amount, the
Plaintiffs may apply to the court (1) to determine whether the
amount appropriated is reasonable to permit Plaintiffs to perform
their responsibilities under the settlement embodied in Chapter
66 and the Settlement Agreement, and (2) if it is not, to deter-

REVIEW DRAFT (Horch 25, 1992 1:00 p.u.) REVIEU ORAFT



mine the appropriate remedy. Nothing in this subsection pre-
cludes the State from arguing that the amount appropriated is
reasonable in light of all the circumstances. This Subsection is
effective as of the date of this Settlement Agreement.

2. Interim Management of Original Trust Lands. Until such
time as a conveyance to the Trust Authority has been completed
with respect to each parcel of Original Trust Land which may be
conveyed to the Trust under Chapter 66 and this Settlement Agree-
ment :

(i) the State and the Plaintiffs may agree to sell, lease,
exchange, or otherwise enter into transactions with
respect to parcels of such land or any interest there-
in, provided, however, that prior to completing any
such transaction, any notice required under AS
38.05.945 shall be given;

(i) any transaction with respect to such parcel requires
the written consent of the Plaintiffs, and any transac-
tion consummated without such consent is void;

(iii) all revenue received beginning July 1, 1991 from each
such parcel shall be separately accounted for, and all
such revenue from each parcel ultimately conveyed to
the Trust shall be deposited into the Mental Health
Trust Fund or Mental Health Trust Income Account as
either corpus or income pursuant to AS 13.38.010 et
seq.; and

(iv) the State, after consultation with Plaintiffs, at its
expense, shall take all practical steps to protect such
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Original Trust Lands from trespass, damage, and waste
to the same extent that it takes such steps with re-
spect to State general grant land given the highest
protection (For example, unless otherwise agreed to by
the parties, and prior to conveying Original Trust Land
to the Trust, the State shall undertake trespass en-
forcement actions. As another example, the State and
Plaintiffs shall mutually agree upon the appropriate
category for forest fire management purposes for Origi-
nal Trust Land).

3. Management of Land After Conveyance. After a parcel of
Original Trust Land or Substitute Land has heen conveyed to the
Trust Authority as provided in Article IllI, Section 15 hereof,
all management authority for that parcel is transferred to the
Trust Authority. After an exchange has been completed with
respect to a parcel of Non-Reconstituted Trust Land for which the
Trust is not to receive title, all management authority for that
parcel of Non-Reconstituted Trust Land is transferred to the
State. Nothing herein shall be deemed to prevent the Trust
Authority from entering into one or more agreements with the
State to manage Trust Lands after management authority has been
transferred to the Trust Authority.

4. Land Closed to Mineral Entry. Until such time as a
parcel of Original Trust Land has been conveyed to the Trust
Authority, or an exchange has taken place with respect to such
parcel of Original Trust Land, such parcels of Original Trust
Land shall remain closed to mineral entry under State law, and
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any interests claimed or granted in contravention of this Section
are void.

5. Management of Hypothecated Land. Until such time as a
conveyance to the Trust Authority has heen completed with respect
to each parcel of Hypothecated Land or the parcel has been re-
leased from hypothecation:

(i) any transaction with respect to such parcel will be
subject to a finding that it is consistent with hypo-
thecation of the parcel, which will include that no
substantial devaluation of the parcel for purposes of
Trust ownership will result; the draft finding will be
given to the Plaintiffs at the time notice of the
proposed action is circulated for agency review;

(i) the State, at its expense, will take all practical
steps to protect Hypothecated Lands from damage to the
same extent that ittakes such steps withrespect to
State general grantland; and

(ii1) any disputes with respect to the management of Hypothe-
cated Lands, including application of this section,
shall be resolved by the court under Section 57 of
Chapter 66.

6. Adherence to Settlement Agreement. The Commissioner
shall ensure adherence to theprovisions of Article V, Sections
2, 5,and 7 of this Settlement Agreement, including but not
limited to noting to the record the status of Hypothecated Land
and promulgating a Department Order in the form attached hereto
as Exhibit 1. The Hypothecated Lands List shall also be recorded
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by the State at its expense. This Section is effective as of the
date of this Settlement Agreement.

1. Management of Proposed Substitute Land. Proposed Sub-
stitute Land shall be segregated from entry or disposal, includ-
ing closure to mineral entry, unless otherwise mutually agreed to

by the parties.
ARTICLE V1.

EXERCISE OF REMEDIES FOR BREACH OR DEFAULT.
1. Remedies for Breach of Responsibilities and Obligations.
The parties agree that each provision of Chapter 66 and this
Settlement Agreement are of material importance to this settle-
ment. Inthe event of:
(i) a breach by the State or Plaintiffs of any provision,
term, or covenant of this Settlement Agreement;
(it) a failure of a party or the Trust Authority to comply
with any applicable provision of Chapter 66 or this
Settlement Agreement; or
(ii1) an amendment of any provision of Chapter 66 (or other
law) that materially diminishes responsibilities and
obligations of the State provided in Chapter 66 and
this Settlement Agreement,
the parties shall be entitled to pursue, in addition to any
specific remedies provided herein for breach of particular terms,
covenants, or conditions, any remedies that may be available to
them under this Settlement Agreement or otherwise in law or
equity, including declaratory relief or injunctive relief and
including specific performance of their rights and obligations
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hereunder and under Chapter 66.

2. Remedies Are Not Exclusive and May Be Pursued in Any
Order. Except as otherwise specifically provided, none of the
remedies provided in this Settlement Agreement for breach or
other inability to comply is exclusive, and Plaintiffs or the
State may pursue any one or more remedies provided in this Set-
tlement Agreement in any order, as may be applicable.

3. No Waiver of Remedies bv Delay or Omission. A delay or
omission by the Plaintiffs or the State in exercising any right
or power arising from any breach of this Agreement does not
prevent the Plaintiffs or the State from exercising that right or
power if the breach continues. A waiver of breach, whether full
or partial, by the Plaintiffs or the State, may not be taken to
extend to any subsequent breach. The giving, taking, or enforce-
ment of any particular security does not operate to prejudice,
waive, or affect any other security, or any rights, powers or
remedies exercised under it.

4. No Waiver of Remedies. No course of dealing
on the part of the Plaintiffs or the State or any delay or fail-
ure on the part of Plaintiffs or the State to exercise any right
is a waiver of such right or otherwise prejudices Plaintiffs' or
the State's rights, powers, and remedies.

5. Court May Execute Instruments Necessary to Implement
Orders. In the event that the State or the Plaintiffs fail to
comply with any order of a court hereunder, the court may execute
and deliver to Plaintiffs or the State, respectively, any instru-
ment or document necessary or desirable to implement such order.
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6. Mho Can Exercise Rights and Remedies. With the excep-
tion of rights and remedies exercisable by the State, rights and
remedies provided for herein are exercisable by the Plaintiffs,
the Trust Authority, or the Beneficiaries of the Trust, or any
combination thereof, as follows:

(a) Rights and remedies pertaining to the reconstitution of
the Trust are exercisable only by the Plaintiffs now or hereafter
executing this Settlement Agreement through counsel, until notice
of reconstitution is given under Article IlIl, Section 22, of this
Settlement Agreement, except for malfeasance or misfeasance on
the part of the Plaintiffs, in which event the Trust Authority,
the non-signing Plaintiffs, or other Beneficiaries of the Trust
may exercise such rights or remedies upon order of the court
under Section 57 of Chapter 66.

(b) After notice of reconstitution of the Trust pursuant to
Article 111, Section 22, of this Settlement Agreement, any re-
maining responsibilities assigned to the Plaintiffs under this
Settlement Agreement are transferred to the Trust Authority and
the Trust Authority may exercise rights and remedies pertaining
to the reconstitution of the Trust.

(c) Until the Trust Authority is appointed and notifies the
Plaintiffs in writing that it is ready to assume its responsibil-
ities hereunder, the Plaintiffs may exercise any rights and
remedies pertaining to the Trust Authority under this Settlement
Agreement. After the Trust Authority is appointed and notifies
the Plaintiffs in writing that it is ready to assume its respon-
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sibilities hereunder, the Trust Authority may exercise any rights
and remedies pertaining to its responsibilities.

(d) In the event the Trust Authority fails or refuses to
exercise any rights or remedies herein in appropriate circum-
stances, the Beneficiaries, including the Plaintiffs, may exer-
cise any such rights and remedies. The Beneficiaries may other-
wise exercise any remedies or rights provided herein under the
circumstances beneficiaries may ordinarily enforce the terms of a
trust, subject to the rights of the State, the Trust Authority,
the Plaintiffs, or any combination thereof, to defend on the
grounds of res judicata, collateral estoppel, or any other avail-
able legal or equitable defenses.

ARTICLE V II.
INTERPRETATION.

Both the State and the Plaintiffs participated equally through
counsel in the drafting of this Settlement Agreement and agree that
the canon of construction that ambiguities in an agreement be
construed against the drafter does not apply.

ARTICLE V I11.
AUTHORITY OF COUNSEL FOR PLAINTIFFS
TO IMPLEMENT RECONSTITUTION OF THE TRUST.

Counsel of record for the Plaintiffs shall designate one of
their number as lead counsel and provide that designation to the
Attorney General and the Commissioner. Plaintiffs warrant to the
State that the designation of lead counsel confers upon lead
counsel all authority necessary to implement the provisions of
this Settlement Agreement relating to the reconstitution of the
Trust under Chapter 66 and this Settlement Agreement on behalf of
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all the Beneficiaries, and to sign documents on hehalf of and
binding upon all Beneficiaries. Plaintiffs' counsel may change
the designation of lead counsel at any time, but such a change in
designation will not become effective until served upon the
Attorney General and the Commissioner. If lead counsel ceases to
represent at least one Plaintiff, counsel for Plaintiffs shall
immediately designate a new lead counsel and serve that designa-
tion on the Attorney General and the Commissioner. Lead counsel
may designate one or more co-counsel to exercise specific author-
ity under this Section and shall notify the Attorney General and
the Commissioner of such designation.

ARTICLE IX.
MODIFICATION; AMENDMENT.

1. Settlement Agreement Incorporated into Consent Decree.
The terms of this Settlement Agreement will be incorporated into
a consent decree of a prospective nature that is binding upon the
State, the Plaintiffs, and the Beneficiaries.

2. Modification in Form of Relief from Judgment. (a) The
parties acknowledge that a change in circumstances may occur that
would thwart or hinder the accomplishment of the purposes of the
parties in entering into this Settlement Agreement by strict
adherence to one or more of the specific provisions hereof.
Recognizing, however, that the parties are releasing claims and
defenses in exchange for the resolution of this dispute as pro-
vided in Chapter 66 and this Settlement Agreement, and that by
releasing such claims and defenses, the parties may he prejudiced
by any relief from the judgment incorporating Chapter 66 and this
Settlement Agreement, the parties agree that nothing less than a
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clear shewing of new and unforeseen conditions that thwart or
hinder accomplishment of the settlement may give rise to a re-
quest by only one party to this Settlement Agreement to be re-
lieved from judgment that in any way modifies:
(i) the compensation to the Trust;
(i1) the obligations of the State with respect to providing
services to the Beneficiaries from Trust Income under
Chapter 66, or

(ii1) the rights of the State, the Plaintiffs, the Trust
Authority, and the Beneficiaries of the Trust to fully
enforce the terms hereof.

(b) Other requests to modify judgment hereunder shall be
governed by Civil Rule 60.

3. Agreement to Amend Settlement Agreement Prior to Recon-
stitution. Amendment to this Settlement Agreement by the parties
is effective only as hereinafter provided. Prior to the giving
of notice under Article 111, Section 22 that reconstitution of
the Trust has been completed, and notice thereof having been
given by publication in newspapers of general circulation
throughout the State, this Settlement Agreement may be amended
only upon approval by the court under such conditions as may be
ordered by the court, which may include notice to the Benefici-
aries under Civil Rule 23.

4. Agreement to /Amend Settlement Agreement After Reconsti-
tution. After the giving of notice under Article Ill, Section 22
that reconstitution of the Trust has been completed, and except
as provided in Article IX, Section 2 of this Settlement Agree-
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ment, this Settlement Agreement may only be amended by the court

with the approval of the Trust Authority or the Beneficiaries,

and notice thereof having been given by publication in newspapers

.0f general circulation throughout the State, and upon approval by
the court under such conditions as may be ordered by the court,

which may include notice to the Beneficiaries under Civil Rule

23.

(a)

ARTICLE X.
INDEMNIFICATION.

The State shall indemnify, defend, and hold harmless:

(i) Plaintiffs and Beneficiaries from and against any

(1)

liability (excluding liability for death, bodily in-
jury, physical property damage, or punitive damages)
for entering into this Settlement Agreement or from
acts or omissions in performing Plaintiffs" and Benefi-
ciaries' responsibilities and obligations under this
Settlement Agreement; and

Plaintiffs, counsel for Plaintiffs, and Beneficiaries
from and against any liability (excluding punitive
damages) for death, bodily injury, or physical property
damage in connection with Original Trust Land, Hypothe-
cated Land or Proposed Substitute Land and arising from
the entering into or implementing of this Settlement
Agreement, PROVIDED, HOWEVER, that for lands over which
Plaintiffs have concurrence authority under Article V,
Section 2 of this Settlement Agreement, the State and
Plaintiffs" counsel take all commercially reasonable

REVIEW DRAFT (Harch 25, 1992 1:00 p.n.1 REVIEU DRAFT p.53



steps to obtain a similar indemnity and adequate evi-

dence of financial responsibility from any private

party seeking to use such land, which indemnity and
financial responsibility shall be primary to the

State's indemnity under this subsection;

and PROVIDED, FURTHER, that the State shall not indemnify, de-
fend, nor hold harmless Plaintiffs, counsel for Plaintiffs, or
Beneficiaries .under Subsection (a)(i) or (a)(ii) from any liabil-
ity arising from

A. grossly negligent or reckless acts or omissions, or
intentional misconduct of the Plaintiffs, counsel
for Plaintiffs, Beneficiaries, or their employees
and agents,

B. the improper disclosure of confidential informa-
tion;

C. workers' compensation or other insurance or work-
place statutes or regulations;

D. employment disputes or other alleged civil rights
violations under state or federal law, including,
without limitation, claims for wrongful termina-
t. n, claims under 42 U.S.C. Secs. 1983, 1985,
2000(e), AS 18.80, the Americans with Disabilities
Act of 1990, Pub. L. 101-336, 104 Stat. 327, the
Age Discrimination and Employment Act, 29 U.S.C,
Secs. 621 et. seq., and the Age Discrimination Act,
42 U.5.C Secs. 6101 et. seq.; or

E. claims or demands made by the State against the
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Plaintiffs, counsel for Plaintiffs, or Benefici-
aries under this Settlement Agreement.

(b) The State's indemnity obligation under this Article is
ir. excess of and will not contribute with any other insurance,
indemnity, or contractual transfer of responsibility. The Plain-
tiffs, counsel for the Plaintiffs, and Beneficiaries shall and
hereby do assign any claims and defenses they may have with
respect to liability under this Article and covenant to cooperate
fully in the prosecution or defense of any action with respect to
liability under this Article. Plaintiffs, counsel for Plain-
tiffs, and the Beneficiaries shall give the State notice of any
claims that may result in liability under this Article in a
timely manner so as to provide the State with an opportunity to
defend against such claims or actions. Failure to notify the
State within 30 days of first knowledge of a claim shall relieve
the State of any obligation under this Article.

(c) Except for incidents or occurrences occurring (i) prior
to conveyance of Reconstituted Trust Land to the Trust by interim
conveyance or patent with respect to Reconstituted Trust Land,
and (ii) the giving of notice of reconstitution under Article
[I1, Section 22 with respect to Hypothecated Land and Proposed
Substitute Land, the State's obligation under this Article shall
terminate upon the giving of notice of reconstitution under
Article 111, Section 22 of this Settlement Agreement. This
Article does not survive termination of this Settlement Agree-
ment .

ARTICLE XI.
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GENERAL PROVISIONS,

1. Time. Time is of the essence in each and every provi-
sion hereof.

2. Captions. The captions to the sections in this Settle-
ment Agreement are solely for convenience of reference and do not
in any way limit, amplify, or modify the provisions hereof,

3. Severability. Except as specifically provided herein,
the invalidity or unenforceability of any particular provision of
this Settlement Agreement does not affect the other provisions
hereof, and such provision shall be construed to most closely
match the intent o4 ruch provision to the extent that it may be
valid and enforceable.

4. Entire Agreement. This is the entire agreement of the
parties pertaining to the subject matter hereof and supersedes
all or any other prior agreements and understandings between the
parties, representing full and final disposition of the pending
claims in this case.

5. Dispute Resolution. In the absence of an agreement for
alternate resolution of a dispute and except for disputes to be
resolved under section 57 of Chapter 66 (primarily concerning
implementation of the reconstitution of the Trust), any suit to
enforce the terms of this Settlement Agreement must be brought in
the superior court for the State of Alaska.

ARTICLE X II.
SETTLEMENT OF ACTION.

Upon approval of this Settlement Agreement by the court and
the issuance of an order or decree incorporating the provisions
of this Settlement Agreement as a Consent Decree,
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1. This action shall be dismissed and the parties' respec-
tive rights and obligations shall be determined under this Set-
tlement Agreement,

2. The Preliminary Injunction issued in this action on July
9, 1990 shall be dissolved,

3. The Plaintiffswill be ordered to cancel the Re-Notices
of Lis Pendens filed by Plaintiffs in the form attached hereto as
Exhibit J, with recording charges borne by the State, and

4. The actionsdescribed in 1 — 3 of this Article shall be
stayed until Chapter66 becomes effective.

DATED this day of April, 1992
PLAINTIFFS: DAVID T. WALKER, ESQ., lead

counsel, and A {ornw or
Plaint Hrfs VERN T. WEISS
father and next friend of CARL
WEISS, a minor child, and EARL
HILLIKER, on bhehalf of
themselves and all others
similarly situated
By:

David 1. Walker

JAMES B. GOTTSTEIN, ESQ.,
Atto_rne_¥ for Intervenin
Plaintitfs ALASKA MENTA
HEALTH ASSOCIATION, MARY C.
NANUWAK and JOHN MARTIN on
hehalf of themselves and a
others similarly situate

James B. Gottstein

JEFFREY L, JESSEE, ESQ.,
Attorney for Intervening
Plaintitfs ANITA BOSEL,



FRANCES DOU

LIN, SHARON GOOD-
WIN, and GABRIEL MAYOC

By:
Jeffrey L JEssee

STATE: CHARLES E. COLE
ATTORNEY GENERAL

By:

stlrvwds.doc

REVIEU DRAFT (Harch 25, 1992 1:00 p.m.) REVIEU DRAFT p .58






REMARKS BY PHILIP R. VOLLAND
March 19, 1992

| have asked for this opportunity to address you for
two reasons.

First, | have peen exceedingly troubled of late by the
look of candor of those attorneys who have pushed a .
purported settlement to the Mental Health Lands case in a
manner that | believe deceives the public and the mental
health community into pelieving that there is a settlement
when, in fact, there likely will not be one. But, | am also
here out of a sense of responsibility that | must do
something constructive to end this crisis. | wish not to

cast blame, but to offer solutions. Were | not to do so;
were | to sit idly b}{ and wait for my opportunity to object
th[ou%h the courts, 1 would mmplz allow myself and my
clients to become part of the problem.

_ Chapter 66 does not settle the Mental Health Lands
issues. . Chapter 66 was a hastily and secretly negotiated,
deal which at first blush may have a?peared as an attractive
and novel solution, but which now after a year of
examination is clearly doomed to failure.

Chapter 66 does not settle the Mental Health Lands
case. It was so hastily conceived in the wanm? days of the
Legislature last year that its substantial I_e(ia questions
have engendered separate litigation which will prevent the
proposed settlement from even being presented to the court
for approval_for years to come — and that's only the
beginning. The land exchange issues involved in” Chapter 66
aré so_far reaching that even if the public intervenors
fails in their legal challenge to Chapter 66, the land
exchange process will be a target of litigation for decades.

Chapter 66 does not free up the million acres of land
that has been held under a cloud by the court's injunction
and the plaintiffs' claims to title. Rather it adds an
additional four million acres of land to a pool of state
land which cannot be developed, encumbered, or transferred
in any way until after the years that it takes to go through
the proceSs of land exchange.

Chapter 66 does not calm the uncertain atmosphere for
eral and resqurce development which the Mental Health
ds case originally created. In addition to the four
lion acres of hypothecated land that are now supject to
al claims and cannot be developed, Chapter 66 allows the
st to choose replacement land from any state land. All
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is placing additional uncertainty on state
be su lic

I
bject™to private or public use.

e IS neither speed){ nor inexpensive. The law
r.a massive and complex Tand exchange process which

| take years to complete. Becausg Chapter 66 is
the  settlement is approved, this process of
can't even begin until years aftei the
itigation is fesolved,

6 does nothing to ease the funding needs of
|th recipientS in the state. The only

| pears to offer are to the lawyers and
i1l make a profit from years o _
mplex and massive land exchange. If this
led" by Chapter 66, why have hundreds
S been spent this year on attorneys,
ral Resourcesl representatives méeting
t document that iS nof yet even

a true settlement of litigation,  why
Law added two new attorney positions
lement? If this is such” an easy and
the land crisis, why has the
Department of Natur esources budgeted for 27 new
positions next year just to map and catalog the lands that
are subject to exchange?

t

|l
land managers who
involvement in a
case was really
of thousands of
and Department of
to prePare a settlem
complete? If this
has the Departmen
to "implement" the
inexpensive solutio

w g

The most troubling aspect of this needless rush intg
yet another Alaskan land exchange debacle is that there is a
simple, easy solution already in place which would free up
land for development, satisfy the interests of the mental
health community, and not create a bureaucracy of layers and
land managers.

All one needs to do is to look at the laws that are
already on the books to see that there is an effective,
easy, and quick solution to the present crisis. First,
there is orlggmal Mental Health Trust Land that can be
returned to the Trust. This land has only minimal or modest
development potential, and everyone seems to agree that it
?an rer_nta|rt\h|n the Trust without creatina difficulty. Simply
eave | ere.

Secondly, Cv ?ter 210 has been on the books for a
number of years. “nder Chapter 210, the Legislature
allocates ®% of unrestricted genera1 revenues each year to
mental health programs. This is aPprommater the same
level of public fUnds that the state has spent on these
ﬁroglrams for decades. . It is no golden parachute to mental
ealth programs. As income to the state declines, mental



health programs will have to tighten

ntheir beltslike anyone
else. Just leave Chapter 210 on theboo

ks.

Finally, Chapter 66 did have one important benefit, and
at was the creation of an authority for deciding
locations among the various mental” health pro?rams Leave
ese provisions of Chapter 66 in place. This takes the
essure off the Legislature and the Governor to decide
ndlngi priorities among mental health programs. Simply
av

h
I
h
[
u
e hese provisions of Chapter 66in place.

t
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I have asked myself and other members ofthepublic
have asked wMy th |s sh ou ldn't form_the basis of a
solution to the ental Health Lands crisis? It seems both
reasoned and reasonable. It allows resource development to
move forward and addresses the fundamental concerns of the
plaintiffs, and the one thing that | can say, and can say
for a certatnty, is that had this concept been enacted [ast
year instead of Chapter 66, the settlement would I|keIY have
already been Bresented to the court for approval, woull
already, have Dbeen aﬁproved and the lis pendens,
injunctions, and other clouds of title on the million acres
of state land would already have been resolved.

_ | fault not the parties or the administration for the
idea of trying to reconstruct the Trust. Trying to put t
Trust back to?ether again locked I|ke a good idea at the
ime. But, it is now evident that all the K|n1qs men and
[

{
all of the King's horses simply cant put the ust back
e

ogether again,” not without endless years of litigation,
ndless expense, and a continued cloud of title over
millions of acres of state land. The true losers in this

are the unnamed plaintiffs who still search for adequate
mental health services in the s.rate and the anonymous
members of the public cannot understand why a simp
exrnedteétt solution to the mental health crisis can be
achieve

If nothing else, let this be my personal appeal to my
colleagues who are lawyers in the case, to the Governor, and
to the Administration, "and to the intervenors, that you be
wise enouqh to recoEnlze that the solution you have Crafted
simply will not work and not so proud as to not embrace a
simpler speedier more reasoned solution.

Philip R. Vollang reI[Jresents H.L., MK. and Alaska
Addiction Rehabilitation Services on behalf of the
subclass of chronic alcoholics who are plaintiff

beneficiaries in the Weiss case.



MENTAL HEALTH LANDS TRUST
PROPOSED ALTERNATIVE SETTLEMENT

The Chapter 66 proposal for settlement faces a lengthy and
uncertarn future in the courts. It is opposed by many
Alaskans. . The unavoidable delay in its approval will
severely limit development on_5 million acres of land when,
oil revenues are decI|n|n%._ The goal of this alternative is
to reach a settlement that is acceptable to all Alaskans.
This would avoid further litigation and the resulting _
restriction on land use and provide a basic level of funding
for the Mental Health Program. Most importantly, it would
not require a cash payment from the State to settle this
issue.

This new proposal is a mixed land/income stream approach
Vélglch Incorporates the Trust Authority developed for Chapter

THE LAND

In this new pro?osal, like Chapter 66, nearly _half of _the |
original Trust lands will be returned to the Trust. This is
the least valuable of the orlqmal_lands. The Trust would

take these lands subject to all third party interests such

as leases or rights of way.

Unlike Chapter 66, income from this land would be placed in
a cash corpus account and invested like the Permanent Fund.
The income from this principal would be deposited in the
Trust income account and be available each year to support
the Mental Health Program.. This is the mechanism used in
the University of Alaska Land Trust Settlement.

INCOME STREAM

This new proposal incorporates existing law where 6% of
unrestricted ?eneral fund revenue would continue to be .
allocated to the Trust income account. This would provide a
continuing and dependable source of funds available for the
Mental Héalth Program. It is tied directly to overall State
income.

Each year the money available to fund the Mental Health
Program would include this &% plus any earnings from the
cash corpus account. An¥ of this money not needed to meet
the necessary exgenses of the Mental Health Program will be
returned to the State general fund.

TRUST MANAGEMENT

As in Chapter 66, a Trust Authority appointed by the
Governor would manage the land and” cash corpus account. In
addition, it would make recommendations to the Governor and
the Legislature on how to spend available funds.



NONRETURNED TRUST LANDS

‘When the new proposal is approved, all lands owned b){ third
parties, including Municipalities, will be immediately and
ermanently released from claims by the Trust. . Original
rust lands which are now in Legislatively Designatéd Areas
such .as State parks, would serve as security fol the State'
Prom|se to allocate the 6% The State would still own thes
ands and continue to manage them according to their

designation.

e

ADVANTAGES

*The main advantage is that this proposal could build a
consensus leading to the fastest final resolution possible.

*Each element of this new proposal is either in existing law
or has universal acceptance as part of a Trust settlement.
This dramatically reduces the possibility of a long and
difficult approval process.

*It eliminates any restriction on the additional 4 million
acres of State land held hostage by Chapter 66.

*This new proposal will generate wealth from two sources.
First, the land v.ill be Used to generate money. Then this
money will be invested like the Permanent Fund and would

increase over the years., It is this ca(pa_mty to increase
earnings over time which may make the 6% income stream
acceptable to the beneficiaries despite the coming reduction
In State income.

*The cash corpus will grow over time and reduce the Mental
Health Programs dependénce on the General Fund. The massive
land driven Trust envisioned in Chapter 66 would spend all
that it _earns every year and could never fund the Mental
Health Program,

*The 6% allocation is currently in effect_and is working.

|t goes down as State income goes down., The Office of
Management ang Bud?et OMB) eStimates the cost of the
currént Mental Health ro?ram at $165 million. Although the
6% is estimated to generate only $142 million in FY 93] it
will at least provide a base level for funding the Mental
Health Program,

*25% of the earnings from the State land to be given to the
Trust under Chapter 66 would continue to he placed in the
Permanent Fund. ~ This would avoid the reduction in Permanent
Fund dividends which would result from Chapter 66

CONCLUSION

This new proBosal offers the quickest, least expensive and
Enohs_t 3ccepta le solution to a problem that we must all put
ehind us.
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MENTAL HEALTH LANDS TRUST
CHAPTER ©66: OBSTACLE TO SETTLEMENT

The Chapter 66 proposal for settling the long standing
Mental Health Lands Trust dispute was negotiated in tén days
and passed by the Legislature in four. espite the best o
intentions on the part of the Governor and the attorneys for
the plaintiffs, it now appears that portions of Chapter 66
will create more problems than they solve. It must be
reevaluated as a settlement proposal.

BASIC FRAMEWORK

Any Trust settlement must answer two questions. First, how
Is the Trust to be comEensated for the valuable land which
the State |IlegaII¥ took., sold, or gave to third parties?
Second, how will the Trust be managed in the future?

Chapter 66 proposes to compensate the Trust by exchanging
other comparable State land of similar income producing
Potennal for the original land which cannot be returned to
he Trust. While seemingly stralght forward, it is this
provision which will have unintended, unforeseen, and
potentially devastating effects on all of us.

Chapter 66 also creates a comprehensive Trust mapagement.
system. This Provmon is a major step forward in reaching
a permanent settlement. It _preserves Legislative and
Executive control over the Trust while providing for proper
Trust management. It also has virtually universal
acceptance.

LITIGATION OVER THE LAND EXCHANGE

In October of 1991 a coalition representing environmental,
sportfishing and tourism interests sued to block the Chapter
66 proposal. _Their complaint lists 11 counts against
Chapter 66. There are two which best illustrate the
problems with this proposal.

THE "HYPOTHECATED" LANDS

Chapter 66 required that the State "hypothecate" or pledge
as_security specific lands which are comparable to the
original Trust lands which cannot be returned to the Trust.
Because of the valuable nature of the original Trust lands,
over 4 million acres of other State land, “including Cook

Inlet oil and gas wells, were included on the hypothecated
lands list. Unfortunately, due to the rush to pass the
|, this list was not available, to the Legislature or the

|

bil h

Eubl_ic ?rior to Its enactment. One question is whether the
egislature could legally aPproprlate 4 million acres of

land without knowing what it was.



SECTION 61 OF THE STATEHOOD ACT

The original Trust lands came complete with the rights to
the subsurface minerals. For the exchangie contemplated
under Chapter 66 to work, the replacement lands must also
come to the Trust with the rights to the minerals.

However, Section 61 of the Statehood Act groh|b|ts the State
from granting away the mineral rights to State land, This
8r0VIS_I0n was to ensurethat Alaska’s mineral wealth
enefited all Alaskan's not just afew. This is why the
State must lease or receive royalties for mineral
deveIQPment. Violation of Section6i results in the
forfeiture of the land back to theUnited States.

Obviously, no matter how certain the Governor and the
plaintiff's attorneys are that the Chapter 66 exchange would
not violate Section” 6i, no actual exchanlges can occur until
the applicability of Section 6i is totally resolved.

TIME FRAME FOR CHAPTER 66 LITIGATION

It is common knowledge that litigation is never fast. Even
a "best case" scenario reveals that the implementation of
Chapter 66 is years away.
F
W

irst, the Superior Court in Fairbanks will be presented
ith the proposal and will be asked to address the 11
concerns raised by the lawsuit against the proposal. After
a series of legal briefs have beén filed and any oral
argument scheduled and heard, the Court will consider the
matter and Prepare a written decision. It is reasonable to
think that this could take 9 months to a year or more.

Next, the losing party will no doubt appeal to the Alaska.
Supreme Court where the briefing, oral argument and decision
preparation process will be repeated. This is potentially
another year or more.

Next, the losing party mag file a petition for review to the
U.S. Supreme Court since Section 6i is a federal issue.

Even if the petition is denied this may take 6 months or
more. If the petition is granted, Supreme Court review
could take years.

LAND STATUS DURING CHAPTER 66 LITIGATION

During these years of litigation, the on?_mal one million
acres of Trust lands will continue to be tied up. In _
addition, the 4 million acres of hypothecated lands may riot
.. be managed, in any way that.diminishes their..value as .
security. ~ Alaska simply cannot afford to have 5million”
acres of its most developable land tied up for years.
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May 4, 1993

Hon. Ramona Barnes, Speaker

Alaska House of Representatives _
Eighteenth Alaska Legislature, First Session
State Capitol, Room

Juneau, Alaska 99801-1182

Dear Speaker Barnes:

On April 26, 1993, Superior Court Judge Mary E.
Greene ruled that the legislation settling the mental health
trust lands litigation  (Chapter 66, SLA 1991)  was
constitutional in all resEects except one. In her view,, the
Fled([ung of the land on the "Hypothecated Lands List" to the
rust as security for the “state's performance of its
obligations under "ch. 66 was not valid because it did not
contain adequate standards to ?_tude the commissioner of natural
resources in negotiating the list with the plaintiffs.

Judge Greene went out of her way to point out,
however, that the legislature could easily cure the problem:

Obviously, it would be very easy for the
legislature to remedy this problem. If the
legislature amended Section 56(a) to adopt a
specific, known list or delegated the task of
Prepa[mg a new list with adequate standards,
he diffrculty would be eliminated.

Memorandum Decision and Order Re:  Intervenors’

. _ Complaint
(April 26, 1993) at 82, n. 42 (emphasis added).
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- The attached proposed amendments to CSHB 201éRES)
would implement Judge Greene's suggestion for curing ch. 66 by
delegating to the commissioner of natural resources the task of
preparing a new Hypothecated Lands List, to consist of (1)
original mental health land that will be returned to the trust
under sec. 54, ch. 66, and (2) up to 1.5 million acres ofother
state land, selectedunderthe criteria set out in secs.55(d)
and (e), ch. 66, for identifying land to be exchanged to the
trust in return for original mental health land not returned to
the trust." (Thiswill reduce the amount of state land
hypothecated to the trust from the 6.7 million acres on the .
original Hypothecated Land List to no more than 1.5 million
acres and,  because thesame standards willbe wused for
hypothecation as for exchanges, make it likely that the same
tIandtth)at Is hypothecated will ultimately be exchanged to the
rust.

The proposed amendments also make a technical
amendment to ch. 66 by exempting the process for reconstituting
the trust from the planning and classification requirements of
AS 38.04 and AS 38.05, and substituting procedures by which the
Rubllc may Partlmpate in the reconstitution of the mental
ealth trust. Judge Greene found that the planning and
classification requirements of AS 38.04 and AS 38.05 would
apply to the reconstitution process under ch. 66 as currently
written. The proposed amendments to CSHB 201(JUD) will result
in substantial savings of both time and money in completm?_the
r?consntunon process and bringing this issue to final
closure.

~In effect, Judge Greene has determined that ch. 66,
SLA 1991 is a constitutionally permissible means to settle this
divisive and costly lawsuit "that has adversely impacted many
people in the state. Passage of the amended version of
CSHB 201 JUD) that we are proposing will (1) significantly
advance the final settlement of the case, and (2) free most of
the land on the original Hypothecated Lands List for
development.

_ If this legislation is not enacted before the
Ieglslature adjourns,  the chances are strong that the
settlement agreement reached with the Weiss plaintiffs under
ch. 66 will be terminated and the headway we have made over the
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Bast two years in settling the mental health lands mess will
ecome a dead letter.

We urge your favorable consideration of the proposed
amendments.

Very truly yours,

S AR— < 0
Charles E. Coie
Attorney General
CEC:cl
cc w/ enc.: Rep. Gail Phillips

Rep. Ron Larson

Rep. Eileen MacLean

Pat Ryan, Chief of Staff

Kris Lethin, Legislative Liaison

Office of the Governor

Hon. Glenn A. Olds, Commissioner

Dept, of Natural Resources

David T. Walker .

James B. Gaottstein

Jeffrey L. Jessee

Philip” R, Volland N

Richard M. Johannsen

Peter J. Maassen

G. Thomas Koester

Brian D. Bjorkquist, Assistant Attorney General

Wendy S. Feuer, Assistant Attorney General

93138
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May 4, 1993

Hon. Ramona Barnes, Speaker

Alaska House of Representatives _
E|ghteenth Iaska Legislature, First Session
Stat aﬁ{nto Room 20

Juneau laska  99801-1182

Dear Speaker Barnes:

After meeting-with the settling plaintiffs in Weiss, we
agree that two minor amendments should “he made in the proposed
language that was distributed to you earller today to solve Ju e
Greene's concerns in uhe mental health trust lands I|t|gat
amendments are reflected in the proposed language attached to thls

letter.

We are available to explain these proPosed amendments.
We urge your favorable consideration on this matt

Very truly yours,
Ao~

Charles E. Cole
Attorney General
CEC:cl

cc w/ enc.:

Ryan, Chief of Staff
s Lethin, Legislative Liaison
ice of the Governor

n. Glenn A. Olds, Commissioner
ot, of Natural Resources



5/4/93
REVISED

Proposed Amendments to CSHB 201(RES) and CSS3 67 (JUD)

Page 1, line 2
Following "mental health trust":
Delete all material
Insert and providing for an effective date.""
Page 1, lines 3-7:
Delete all material

Page 1, line 9 - page 11, line O
Delete all material
Insert the following:
"I. Section 1. Section 55(g), ch. 66, SLA 1991, is amended to
read:
()] Except for public notice as provided under
AS 38.05.945(b) and (c), the [THE] provisions of AS 38.04,
AS 38.05, and AS 38.50 do not apply to exchanges under this
section.
* Sec. 2. Section 55(h),- ch. 66, SLA 1991, is amended to read:
(h) If agreement cannot be reached hetween the plaintiffs in
Weiss v. State of Alaska, 4FA-82-2208 Civil, and the commissioner
of natural resources under (f) of this section as to appropriate
lands to be conveyed to the trust as compensation or as to the



value of che original lands taken or of replacement lands, the
Alaska Supreme Court shall resolve the disagreements using the
criteria set out in this section, but may not give deference to the
commissioner's finding under (i) of this section. The Alaska
Supreme Court may order the commissioner of natural resources to
convey appropriate state land to the trust without further
legislative authorization.

* Sec. 3. Section 55, ch. 66, SLA 1991 is amended by adding new
subsections' to read:

(i) The commissioner of natural resources shall give public
notice as provided under AS 38.05.945(b) and (c) of proposed
exchanges negotiated under (f) of this section, or exchanges
proposed by either the plaintiffs in Weiss v. State of Alaska (4FA-
82-2208 Civil) or the commissioner of natural resources under (h)
of this section. In the notice, the commissioner shall provide for
a written comment period of at least 30 days. The commissioner
shall hold a public hearing in the area of the land proposed to be
conveyed to the trust under the proposed exchange.

(j) Following public notice of a proposed exchange under this
section and the public hearing, the commissioner shall make, and
give notice of, a written finding as to whether the proposed
exchange meets the criteria of (b) - (e) of this section.

(k) In order to obtain judicial review of the commissioner's
finding under (j) of this section and of the exchange, a person
must

(1) have submitted written or oral comment in response

2



to a notice published under (@) of this section;

(@ demonstrate that the person has an iInterest that
will be adversely affected by the exchange i1If the exchange becomes
final; and

@A within 30 days after the commissioner gives notice
of the commissioner®s Tinding, Tile a notice of appeal with the
court with jurisdiction under sec. 57 of this Act.

* Sec. 4. Section56(a), ch. 66, SLA 1991, i1s repealed and
reenacted to read:

@ To secure the reconstitution of the trust as provided 1In
secs. Sand 55 of this Act, the following land is hypothecated to
the trust established by the Alaska Mental Health Enabling Act of
’1956, P.L. 84-830, 70 Stat. 709:

@ original mental health land that will be returned to
the trust under sec. 54 of this Act; and

() up to 1,500, 000 acres of other state land as
negotiated by the commissioner of natural resources and the
plaintiffs In Weiss v. State of Alaska, 4FA-82-2208 Civil, using
the criteria set out In secs. 55(d) and () of this Act, for the
exchange of land to the trust iIn return for original mental health
land not returned to the trust; the total amount of Iland
hypothecated to the trust under this paragraph, in conjunction with
land hypothecated to the trust under (1) of this subsection, shall
be sufficient to reconstitute the trust.

* Sec. 5. Section 58, ch. 65, SLA 1991, 1is amended to read:
Sec. 58. (a) Sections 56(a) and (b) of thi3 Act take effect

3



on the effective date of an Act passed by the Eighteenth
Legislature amending provisions of ch. 66, SLA 1991 that relate to
reconstitution of the corpus of the mental health trust.

« (b) Sections 1 - 55, 56(c) and (d), and 57 of thi3 [THIS] Act
take [TAKES] effect upon entry of a final order dismissing Weiss V.
State of Alaska, 4FA-82-2208 Civil, and the expiration of any time
for appeal. The superior court shall advise the lieutenant
governor and the revisor of statutes when the- final settlement and
order of Weiss v. State of Alaska has been approved.

* Sec. 6. If ch. 6, SLA 1991, 1is fTinally disapproved as a
settlement of Weiss v. State, 4FA-82-2208 Civil, this Act is
repealed.

*  Sec. 7. This Act takes effect « immediately . under



in; ie W 'S fl. 1E IL IB A 0 If

STATE OF ALASKA JOHN MANLY
Press Secretary

OFFICE OF THE GOVERNOR

Post Office Box 110001 JOHN HENDRICKSON
Juneau, Alaska 99811 -0001 Deputy Press Secretary

Anchorage Office: 561-4228
WALTER J. HICKEL BRIAN HART
Governor n Assistant Press Secretary
JOSEF P. HOLBERT 907-465-3500
Director of Communications FAX: 907-586-8369

FOR RELEASE: April 27, 1993
No. 93-094

COURT DECIDES AGAINST MENTAL HEALTH INTERVENORS

JUNEAU--A Fairbanks judge has ruled that the Mental Health Trust
agreement entered into by the state and the Weiss claimants two years ago
does not violate the Alaska Constitution, as claimed by the Sierra Club
Legal Defense Fund.

In ruling against the so-called public interest intervenors, Superior
Court Judge Mary Greene granted partial summary judgment on Monday,
April 26, to the state and the Weiss claimants on most of the counts
brought forth by the Sierm Club, which represented a number of
environmental organizations.

The one provision of the settlement Judge Greene found invalid was
the pledging, or hypothecation, of certain state lands to the trust as
security for the state's performance of its obligations under the settlement.

In the judge's view, the Legislature did not give the Commissioner of
Natural Resources sufficient standards for determining which state lands
should be included as part of the pledged land, and which should not.

Cole called the decision "a smashing success. We are very pleased
with the decision. It vindicates our position to stand firm in the face of
efforts to modify the settlement in ways that would have required the
state to pay too much to settle this case.”

Judge Greene gave the state and the claimants 70 days to fix the
deficiency. Cole expected to meet with the claimant attorneys Tuesday

afternoon to explore ways to do that.

HitH#



JOHN MANLY

STATE OF ALASKA
Press Secretary

OFFICE OF THE GOVERNOR

Post Office Box 110001 JOHN HENDRICKSON

Juneau, Alaska 99811 -0001 Deputy Press Secretary

Anchorage Office: 561-4228
WALTER J. HICKEL BRIAN HART
Governor Assistant Press Secretary
JOSEF P. HOLBERT 907-465-3500
Director of Communications FAX: 907-586-8369

FOR RELEASE: March 15, 1993
No. 93-061

MENTAL HEALTH SETTLEMENT GIVEN 60 DAYS

JUNEAU—Governor Walter J. Hickel today gave lawyers on both sides
of the mental health trust controversy 60 days to reach an agreement to
release third parties from the case or the state will exercise its option to
terminate the settlement agreement entered into in April 1992.

"We have no desire toroll this issue back to square one,” Hickel said,
"but  that's what's at risk if we can't find an acceptable solution for those
innocent third parties who bought land that was once part of the mental
health trust and now can't get title to it."

The Governor's action was sparked by the most recent rejectionby
the courts of a joint request by the state and the settling plaintiffs tohave
a preliminary injunction modified to allow the state to issue patents to
individuals who have paid off their land. The patents would extricate
those landowners from the issue and allow them to sell, exchange or
otherwise develop their land.

Fairbanks Superior Court Judge Mary E. Greene denied the joint
motion on Janaury 14. The Alaska Supreme Court denied the state's
petition to review her decision on March 8.

The Mental Health Lands Trust was created by Congress in 1956 and
dissolved in 1978 by the state legislature, which promised that in its place
1.5 percent of income from resource development on state lands would be
allocated to mental health programs. In 1982, after no such amount was
ever appropriated, mental health advocates sued the state and won. In
1985, the Supreme Court ordered that the trust be reconstituted and that
fair market value should be paid for those lands that had been sold,
subject to a set-off for state mental health expenditures.

H#tH#



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
é90>72 65-3867 o1 465-2450 _
AX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 11, 1993
SUBJECT: Measure amending provisions of ch. 66, SLA 1991 (relating to

the reconstitution of the mental health trust); and providing for
an effective date -- sectional analysis (Work Order No. 8-
LS0728\E)

TO: Representative Bill Williams, Chair
House Resources Committee
Attn:  Mary McDowell
VI

FROM: Jack Chenowedj<”7
Legislatiye®duns

The measure, based on CSSB 469 (Resources) of the last legislature, sets out a series
of proposed amendments to ch. 66, SLA 1991, the legislation reconstituting the
mental health trust. Necessarily, | will discuss these provisions out of the order in
which they appear in the bill.

Sec. 54 of existing ch. 66, SLA 1991, reconstitutes the corpus of the mental health
trust by identifying specific land held by the state and that is to be conveyed by it in
order to reconstitute the trust. Sec. 55, ch. 66, SLA 1991, authorizes substitution of
other state land (i.e. "replacement land" as substitution for former mental health
lands that now cannot be returned to the trust because it is unavailable to the state)
to the reconstituted trust and sets out standards to guide the making of replacement
land substitutions. Sec. 56, ch. 66, SLA 1991, is an enforcement mechanism in that
it hypothecates or pledges certain state assets to secure the transfer of compensation
due the reconstituted trust corpus. These provisions are proposed to be repealed by
bill section 8.

In their place, bill section 6 proposes to reconstitute the trust corpus in the
permanent law. Some, but not all, of the land identified in sec. 54, ch. 66, SLA 1991,
is carried over into this section. Omitted from the list approved in the 1991 Act is
land identified in paragraph (5) (Tanana Valley State Forest and Haines State Forest
Resource Management lands), paragraph (6) (other land satisfactory to the plaintiffs



Representative Bill Williams
March 11, 1993
Page 2

drawn from legislatively-designated areas), and paragraph (7) (compensation land
identified under former sec. 55). Added, in the enumeration set out in bill section
6, is land subject to "other lease" (proposed AS 38.05.800(2)(A)), land subject to
mining claim or sale of materials (proposed AS 38.05.800(2)(D) and (E)), and land
exclusive of that necessary to carry out purposes of an interagency land management
agreement (proposed AS 38.05.800(3)).

In the 1991 legislation, existing AS 38.05.800 was to have been repealed. Since, in
this bill, AS 38.05.800 would be modified and continued, the change set out in bill
section 7 drops that section from the list of sections repealed in the 1991 legislation.

This legislation also proposes to revise the mechanism by which to reconstitute an
important element of the mental health trust, the mental hea'th trust income account.
Under current AS 37.14.036(c), the state obligates itself to pay to the mental health
trust income account a declining percentage (six percent at inception declining to one
percent in the last years) of unrestricted state revenue, the last payment to be made
by June 30, 2003. The change proposed by bill section 4, a reenactment of
AS 37.14.036(c), directs that a fixed annual payment of three percent of unrestricted
state general fund revenue be allocated for an indefinite period "as compensation for
land that constituted the [original] trust . .. and that is not reconstituted as part of
the mental health trust corpus established under AS 38.05.800 . . .." The payment,
when made by the state and received by the trust, would be added to the balance of
the mental health trust income account, the principal source of support for the
programs and services to the trust beneficiaries.

However, payment of the allocation requires legislative appropriation. As a
guarantee that the allocation will be made, bill section 5 adds two subsections to
AS 37.14.036. Under proposed subsection (d), land that came to the state under the
mental health enabling act and that has been since placed in so-called "legislatively-
designated” land status-state park, state forest, state game refuge, and the like-would
be pledged as security. Under proposed subsection (e), the superior court is given
the authority to determine the manner of the trust’s foreclosure against those lands
in the event the state fails to make the required allocation under subsection (c)

It was the decision to convert the payment obligation from one with a set termination
date to one of indefinite duration that prompted the addition or revision of
permanent law sections and the repeal or deletion of temporary law sections in this
bill.
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Two provisions, bill sections 2 and 3, change provisions of ch. 66, SLA 1991, that
relate to the management of trust assets.

The language added in bill section 2 revises the responsibility given the Alaska
Mental Health Trust Authority as to management of the land assets of the trust. It
would require that the land assets of the trust be managed by the state’s Department
of Natural Resources under an agreement between the department and the mental
health trust authority unless the authority "determines that the best interests of trust
beneficiaries would be served by other arrangements.” The change would replace the
current language providing the mental health trust authority the option to contract
with the department for land management services.

Ch. 66, SLA 1991, reestablishes a mental health trust fund. That fund consists of the
cash assets constituting part of the trust principal. The amendment made by bill
section 3 would direct that the earnings derived from management of the land that
is within the trust corpus-that is, of the land identified in AS 38.05.800, reenacted in
bill section 6--are to be constituted part of the trust principal (and not added to or
made part of the mental health trust income account).

v

The Alaska Court System had asked that several changes be made in the definition
of the jurisdiction of a court to hear disputes arising under ch. 66. Accordingly, in
bill section 1, the superior court is designated the court of original jurisdiction to hear
and resolve disputes arising out of AS 37.14.036(c) (the subsection is reenacted in bill
section 4) and out of AS 37.14.036(d) and (e) (these subsections would be added by
bill section 5). Under bill section 9, a dispute to be heard by the superior court may
be referred by a judge to a special master appointed for the purpose. Finally, under
existing sec. 57, ch. 66, SLA 1991, original jurisdiction to hear disputes is vested in the
Supreme Court. (Sec. 57, ch. 66, SLA 1991, is repealed as part of the series of
repealers set out in bill section 8.) These changes have the effect of making the
judicial examination and resolution of disputes involving reconstitution and payment
of money due the reconstituted trust similar to the manner of examination and
resolution of other disputes to which the state is a party.

*

Under the effective date clause of the bill, since the effective date of the principal
measure, ch. 66, SLA 1991, is dependent on the outcome of judicial proceedings
dismissing the litigation in Weiss v. State, the coming into effect of this bill is tied to
it. | have added two related bill sections. The first one bill section 10 -- is intended
to give this measure retroactive effect if ch. 66, SLA 1991 takes effect before this one.
The second -- bill section 11 -- is a condition placed on this bill and intended to
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operate if one or the other houses of the legislature fails to adopt the effective date

clauses in this bill by the required two-thirds vote.

JBC:gc:Imb
93-067.1mb



WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF REVENUE JPL'J(I)\I'EE\S,XASLASKA 99811-0400

PHONE: (907) 465-2300
OFFICE OF THE COMMISSIONER TELEFAX: (907) 465-2389

March 15, 1993

The Honorable Bill Williams
Alaska State Legislature
State Capitol, Room 128
Juneau, Alaska 99801-1182

Dear Representative Williams:

The Department of Revenue (DOR) would like to propose certain amendments to HB
201, "An Act amending provisions of ch.66, SLA 1991, that relate to reconstitution of
the corpus of the mental health trust, .. . date.". These amendments deal with the
investment management of the Mental Health Trust Fund (MHTF). Section 2,
subsection (a)(5) mandates that the Alaska Mental Health Authority (AMHA) establish
the investment management of the MHTF with the Alaska Permanent Fund
Corporation. Section 3 establishes the custody of the MHTF with the DOR - Treasury
Division. For management efficiencies, DOR suggests that the investment
management and custodial functions of the MHTF be kept together.

Using HB 201, version HB0201a, dated 3/5/93 as the base document,

page 2, line 6 should be amended to read: "(5) shall contract with the Alaska
Permanent Fund Corporation or Department of Revenue - Treasury for management.
. entity." Page 2, line 11 should be amended to read: "is established as a separate
fund within the Alaska Permanent Fund Corporation or the state treasury."

These amendments will provide AMHA with the flexibility for establishing a sound
investment management approach to the MHTF.

Sincerely,

Brian C. Andrews
Deputy Commissioner
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HAND DELIVERED

Senator Steve Frank, Co-Chairman Senator Drue Pearce, Co-Chairman
Senate Finance Committee Senate Finance Committee

Capitol Building, Room 518 Capitol Building, Room 508
Juneau, Alaska 99811 Juneau, Alaska 99811

Re: Proposed Mental Health
Trust Lands Legislation
SB 67/HB 201

Dear Senators Frank and Pearce:

As brief introduction, I represent Vern Weiss, the original
named plaintiff in Weiss v. State. 4FA-82-2208 Civil. This letter 1is
also written on behalf of Jim Gottstein who represents the Alaska
Mental Health Association, et al, 1in Weiss. The litigation was begun
by the Alaska Mental Health Association through Mr. Weiss and later
the Association became a formal named plaintiff on behalf of trust
beneficiaries. Mr. Weiss and the Alaska Mental Health Association
then are the parties that originally commenced the Mental Health
Trust Lands litigation and have had primary responsibility for
prosecuting it for its ten year course. We are writing you with
respect to SB 67, which has companion legislation in the House known

as HB 201.

In 1991, Chapter 66 SLA 1991 was negotiated by the
Administration and usl and passed as a proposed settlement of the
class action lawsuit. Any such settlement must necessarily be a

"proposed" one because under the rules applying in class actions any
settlement has to be approved by the court as fair and equitable to
the class (including that it is legal). The approval process is well
under way for Chapter 66 with the court®s 1initial rulings expected

1/ Along with Jeff Jessee, representing mentally retarded and
mentally defective beneficiaries who intervened later in the

litigation.
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within the next 60 days or so0.2 The basic structure of the Chapter
66 reconstitution of the Trust3 is to return as much original Trust
Land to the Trust as possible and replace the balance with state land
as comparable as practicable and equal in value. All reconstituted
Trust Land will then be managed for Trust purposes, i.e., generation
of revenue for the mental health program.

As expected, Chapter 66 has been vigorously challenged 1in court
by environmental and other organizations represented by the Sierra
Club Legal Defense Fund. Recently, Unocal and Marathon Oil Companies
entered the lawsuit to claim that the State has no right to transfer
their oil and gas leases to the Trust. Some beneficiaries also
object to Chapter 66 because it does not guarantee adequate funding
for the mental health program. It is fair to say that the delay in
settlement approval 1is related to these parties®™ challenges 1in court.
In addition to the parties formally challenging the settlement in
court, industry interests are unhappy with the delay 1in resolving
this situation (as are we).

SB 67/HB 201 have been proposed by these interests as a way to
resolve all their problems with Chapter 66 and immediately resolve
the litigation. To do this it 1is proposed that SB 67/HB 201
substitute a percentage of unrestricted general fund revenues (6% 1in
SB 67 and 3% in HB 201) for original Trust land not returned to the
Trust. Unfortunately, passage of SB 67/HB 201 in their current form
cannot resolve the litigation quickly and, 1in our view, cannot be
approved as a settlement.

As mentioned, under judicial rules the court must approve any
class action after notice and an opportunity to object 1is given to

all class members. First, a proposed settlement is presented to the
court for "preliminary approval."” Preliminary approval 1is granted if
the proposed settlement is "within the range of possible approval and
has no obvious defects™ (such as being illegal). IfT preliminary
approval is granted, notice is given to the <class4, the court
receives comments, holds one or more hearings and determines 1if the
settlement should be granted final approval. The court can suggest
changes, but may not force the parties to reach a different
settlement. Of course, any trial court determinations are subject to
appeal.

2/ While 1in one sense the rulings are "initial,”™ the issues have
been so extensively briefed by the parties that the court®"s impending
rulings should give a <clear view of how the trial court will

ultimately treat the proposed settlement. However, everyone expects
the non-prevailing party(ies) to pursue all available appeals.
3/ Chapter 66 also provides detailed rules regarding how trust

funds will be applied in support of the mental health program.
4/ A 90 day comment period may very well be a minimum.
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As indicated previously, we believe the parties will soon
receive the trial court®"s determinations regarding initial fairness
and legality of the Chapter 66 settlement. If SB 67 or HB 201 were

to pass, this process would have to start over and it has taken over
a year to reach this stage with respect to Chapter 66, without
including the time required for the settling parties to draft a basic
settlement document to present to the court for consideration.

Substantively, there are two very serious legal questions
associated with SB 67/HB 201. The first is whether a settlement 1in
which the Trust gives up title to the bulk of its assets for an
unenforceable under-secured promise to pay money can be approved as
fair. While the proponents of SB 67/HB 201 have striven mightily to
come up with techniques to minimize the chances of the State
breaching (consistent with the proponents®™ unwillingness to put their
interests on the line), the separation of powers doctrine and
specifically Article X, Section 13 of the Alaska Constitution
prohibits the courts from enforcing any debt owed by the State. In
our view, this attribute of SB 67/HB 201 means that such legislation
will not be approved as a settlement.5

The second major problem with the proposed legislation 1is that
it raises the question of whether the requirement that the State pay
a fixed percentage of the general fund into the mental health trust
income account amounts to a dedicated fund prohibited by Article IX,

Section 7 of the Alaska Constitution. The only way this question can
be answered 1is by the courts. The proponents of SB 67/HB 201 want
the beneficiaries to ignore the potential dedicated fund problem and
hope that nobody else will raise it. This would be imprudent because

it would expose the beneficiaries to the unacceptable risk that they
will have released all their claims to Trust property only to have
the settlement challenged later by any citizen and declared illegal.
There 1is virtually no chance that the dedicated fund issue will not

be raised.

Thus, while we share everyone®s frustration with the time being
taken for resolution of the Chapter 66 settlement, there is
absolutely no way that SB 67/HB 201 can resolve the litigation
quickly. More importantly from our perspective, SB 67/HB 201 takes
us significantly backward and, will most probably result in the
original litigation being revived (including the <claim to lands
conveyed to third parties and lands placed in legislative

5/ In fact, the 1978 legislation redesignating Mental Health Trust
land as general grant Jland which was 1invalidated by the Alaska
Supreme Court in Weiss v. State. 706 P.2d 681 (1985) included a
promise to pay a percentage of funds earned from state lands to the
Trust (albeit a smaller amount than currently proposed).
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designations),6 because, it suffers from substantially greater
infirmities than Chapter 66. To aid in your understanding of this

complex 1issue, we have enclosed a chart which analyzes the interest
groups? goals vis a vis Chapter 66, litigation and SB 67/HB 201, as
well as a brief description of these approaches. We believe that any
unbiased review will confirm that at this point SB 67/HB 201 are
extremely counter-productive.

Al of this 1is not to say that the legislature can not be
constructive 1in the currentsituation. In fact there 1is short,
uncomplicated legislation that could be enacted which would be very
productive.

The first element of the legislation would confirm, approve and
ratify the April 6, 1992 settlement agreement Tfiled 1in Weiss. In
essence the legislation would enact the settlement agreement. By
doing this all of the legal challenges to the current settlement are
eliminated except those based upon the claim that the legislature
does not have the constitutional authority to enter into the

settlement.

A second element of the legislation would replace the
approximately seven million acres of land currently hypothecated to
the Trust with the approximately 550,000 acres of onshore land
nominated by the Plaintiffs as Proposed Substitute Land plus the
approximately 1.5 million acres of the existing collateral of last
resort (offshore Cook Inlet oil and gas fields). The remaining
currently hypothecated Jlands would be released. We have discussed
this with our clients and they have agreed to this (although it would
take court approval). The reason for this amendment to Chapter 66 1is
that a good deal of the opposition to Chapter 66 1is related to the 7
million acres of land currently hypothecated to the Trust.

The third element of the legislation would direct the State to
escrow receipts from new development on Proposed Substitute Land so
that if such Jland 1is ultimately conveyed to the Trust, the funds
received will be deposited into the Trust Fund.7 After land is

6/ The State has repeatedly attempted to have these claims

dismissed to no avail. A legal memorandum 1issued 1in January 1990
describing these <claims and their Jlegal bases was widely distributed
in 1990 and 1is available upon request. The State"s disregarding of

the 1legal principles described in that memorandum resulted 1in the
imposition of the preliminary 1injunction against the State doing
anything on Mental Health Trust Land without court approval and the
placing of a cloud on all third party interests 1in Mental Health
Trust Lands.

7/ The Department of Law has indicated there 1is no authority to
place such funds in escrow under current law.
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nominated as Proposed Substitute Land, in order to protect the
Trust"s future interest, the Plaintiffs must approve any
transactions. If funds received from such new activity can never be

deposited into the Trust fund, there are many fewer transactions that
it makes sense for the Plaintiffs to approve.

We recognize that there has been 1intense pressure to pass SB
67/HB 201 as a way to immediately resolve the Mental Health Trust
Lands litigation. Unfortunately, that route leads to calamity. We
hope that 1in the rush to adjournment, you will find time to appraise
the Weiss litigation and avoid limited - perspective fixes to Chapter
66 that will only exacerbate the situation. We also hope that you
will accept our suggestions to enhance the acceptability of the
Chapter 66 settlement to the court as a way to help all of us through
this morass sooner than any other course of action presently under
consideration by the legislature.

David T. Walker

Enclosure

cc: James B. Gottstein Peter J. Maassen
Jeffrey L. Jessee G. Thomas Koester
Philip R. Volland Wendy S . Feuer
Charles E. Cole Brian D. Bjorkquist
Charles P. Boddy Kent V. Dawson
Robert B. Stiles Richard S. Thwaites, Jr

Walt Baldwin Vern T. Weiss



PARTY/INTEREST

GROUP

Beneficiaries

Administration

Legislature

Industry

Environmental
Intervenors

Private Tiiird
Party Purchasers

Municipalities

«

«

«

Comparison of Mental Health Trust lesolulion Approaches

GOALS

Adequate funding for mental
lieatili program.

Fair enforceable settlement.
Appropriate Trust
management, including
expenditures.

Release Trust's claims lo
third parly interests.
Minimize financial
obligations

Promote development (place
land in die trust dial will
increase development).

Resolve problem quickly
Release Trust's claims.

Dusincss as usual (pay less
tlian fair value, non-Tmsl
management).56

Resolve problem quickly.
Preserve riglits.
Prevcnl/reslricl development
(minimize Trust land;
maximize_restrictions).
Preserve UM acres of
land put into parks,
clc.flegislalive designations)
Clear title ASAP.

Retain Trust Laud given lo
llicnl.

«

CURRENT SETTLEMENT
(Chapter 66)'

No guaranty of adequate
funding.
Receive land comparable in

canning capacity lo llic most land

lliat could be obtained in
litigation.

Appropriate Trust administra-
tion; exceeding what could be
obtained In litigation agreed to
by all parties.

Trust's claims to third parly
interests are released.

Stale's financial liability lo Trust
is mn.mifr.cd.

Development is promoled for
reconstituted Trust Land.

AH third parly interests
preserved.

Resolved as soon us possible.*4
All rights preserved.
Discretionary functions
determined under trust
management principles.
Resolved as soon as possible.
Development promoted on
reconstituted Trust Land.
Legislative designations
preserved.?.

Private third party purchaser
interests are protected.

Municipalities' interests in Trust
laud is preserved

«

LITIGATED RESULT

No guaranty of adequate
funding.

Receive what Trust is entitled to
under Alaska Mental Wealth
Enabling Act (whatever land can
be recovered). X Trust will liavc
wliat land cants.

Wilialevcr Inisl ntnnagcmcenl can
be forced upon the stale.

Trusl is likely lo prevail on many
claims. Trust'sclaims released
only after appeals arc exhausted.
Financial liability to Trust mini-
mized, unless Weiss overturned..
Development will eventually be
promoted, but nol very
clfeclivcly.

Maximum Lime lo resolve.
Trust's claims litigated.

CuiTcnt arrangements upset.
Immediate interference widi
business likely.

Long lime to resolve.

Development maximized on land
returned to Trust.

Legislative designations may or
may nol be ordered back into the
trust to earn ns much $ as
possible*

Land may lie taken from [bird
patties and relumed to Ibe Trust9

Municipalities' interests in Trust
land almost certainly lost.

«

»

«

sue7/11u217

No guaranty of adequate
funding.

Small amount oflugb quality
laud encumbered with
restrictions, inappropriate
management, and excessive
costs; lietter nol to have it at
all.

Receipt of a debt lliat the Trusl
lias no rigid to enforce and is
inadequately secured.

Trust's claims eventually
released.

Financial obligation
maximized (except Hint Stale
can ignore it).

Development is minimized.

Private third parly titles under
a cloud lot long time while
approval litigated.

All rights preserved.

Long lime to resolve.
Managed by DNR under
current rules (except
unencumbered land).
Development minimized.
Legislative designations
preserved, but at risk upon
default.

Third party purchasers
protected,

Longer tlian current
settlement.

Third party purchasers
protected. Will lake a long
time.
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'it is possible tliat the cunenl settlement may be disapproved or declared illegal. The couit's initial rulings arc expected within the next 60 days. IT (he settlement is disapproved

or ruled illegal, it may very well be possible lo fix identified problems. Perhaps the only potential problem tliat could not lie fixed (except by Congressional action) is whether the
transfer of the mineral estate to the Tmsl Authority violates Section 6(i) of the Statehood Act. i-

20ur view is that the proposed legislation cannot be approved by Ihc court because of its unenforcoabilily/lad: of security, and illegality as adedicated fund It appears dial it ll
would lake a constitutional amendment to fix both of these problems. The SD67/11B201 approach ends up being (lie litigated result because it is believed the court will not o
ujiprove lbis legislation us a settlement. A new settlement is always possible, but the approval processwill Irnvc to be started over. Keep in mind tliat [>egple have Ixxn trying to
fashion a settlement for over six years and it is liard lo imagine Hint any fundamentally new proposal will be offered. A constitutional amendment wonld solve a lot of the problems™}
wilh SBC7/11B201 but their proponents arc unwilling to wait the limesuch an approach requires.Similarly, (lieState could transfer sufficient assets to the Trust to guaranty

payment, but that would require (he court's confirmation of (lie Slate'sright to place subsurfacerights in (lieTrust. %
m'The setoffallowed by (he Supreme Coun for (lie Stale lo deduct what it has spent on Hie Menial lleallli Program from lhe amount il owes is likely lo elirnitmlc any financial

obligalion for land losl from (lie trusl. This issue will be vigorously re-argued by Hie plaintiffs if Ihc liligaiion is resumed, and Hie United Stales Supreme Courl will lie Hie ullimateI
authority (although it does nol have to hear the ease). o]

i)

4Tliis is disputed by lhc opponents of Hie cuncnt settlement. -
H
5lly definition "fair value" is a price at which the Sundowner receives fair compensation and the land user docs net pay more than will allow il to earn a reasonable profit.

6While industry will say they arc concerned wilh funding for mental health programs, (his is clearly driven by a desire to free up the land. Certainly individual industry’
representatives may luivc a sincere interest in adequate mental health program funding, hut it is nol what is driving industry's interests here.

The current settlement returns to llie Trust approximately 120,(100 acres of land in UieTanana and Haines State Forests. These forest lands were already open to logging and
mining, hut wiUt more restrictions than is anticipated under Trust management.

8Tlie Trust should prevail on this issue. If nol, however, the land may be losl and the State not owe any money because of Hie setoff.

w'The Trust has excellent arguments oil (his issue, bul public opinion may cause the courts lo look for another resuilt.

o
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Richard M. Johannsen

Perkins Coie

1029 West Third Avenue, Suite 300
Anchorage, Alaska 99501

"Re: SB67/HB201
Dear Rick:

You and Jeff Jessee have asked us to address the language of
S367/HB201 for some time, most recently In connection with your
April 15, 1993 proposed amendments. As you know, we have felt
that SB67/H3201 have at least two serious legal problems which
would likely lead to their rejection by the court. One of these
problems is unenforceability. You have attempted to address
enforceability iIn your recent proposed amendments. The other
serious problem, whether the bills create a prohibited dedicated
fund, 1s not perceived as a subject the legislature can address.1
Because of these fundamental problems we are anxious to avoid the
appearance that we are negotiating the terms of these bills.

In light of the effort your group has put Into drafting this
legislation we agree i1t 1s only fair to give you our thoughts.
In doing so, we are not negotiating the terms of S367/HB201, we
are not endorsing SB67/HB201, even if our suggestions were
accepted, and we have not changed our fundamental analysis that
the SB67/HB201 approach is likely to fail as a settlement of the
Weiss litigation for the reasons noted.2

Our comments will be directed to CSSB67(Jud) and
CSHB201(Res) as i1f they were amended by your April 15 1993
transmittal.

Sec. 2.

We are opposed to requiring DNR to manage the lands. DNR 1is
not equipped to manage the lands appropriately. The fiscal note

*We frankly feel that tha unanforceability issue is similarly incapable of

§ﬁ|ﬂanve correction. _ _ o o _
e do understand that Usibelli prefers going back to the original IH|9auon
over consunnnann? the Chapter 66 settlement.” We think passage of SB67/HB201

will accomplish that goal of Usibelli
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prepared by DNR confirms this because no particular personnel are
assigned to manage Trust land but rather a portion of DNR
personnel expense is allocated to the Trust. This will lead to
continued lack of attention to Trust lands, and, as will be
discussed below, use of the Trust to fund general DNR functions.

We note that at line 15 of page 2, the addition of the words
"and dispose of' appears to require disposal of the land and
minerals. Simply using the word "manage' ought to be sufficient.

Sec. 3.

The 1mposition of AS 38.05.285 on the management of Trust
land” 1s 1nappropriate. Multiple use and other State
constitutional provisions relating to management of general grant
land do not apply to the management of Trust land. Providing
that In case of conflicts, trust management principles apply does
not solve this problem, because () 1t sets up an inappropriate
management criteria In the first place, and (@) provides too much
opportunity for legal challenges to actions on Trust land.

Sec. 4.
Sea, comments below regarding ''802"" lands.
New Sec, 5.

New Section 5 proposed in your April 15th transmittal amends
AS 37.14.031, added by Section 11 of Chapter 66 to provide that
the Trust fund will be a separate fund within the Permanent Fund
or the Treasury, Which is it? Who decides? If It is the
Permanent Fund, 1is that part of the Treasury? IT not how can
funds be removed from the treasury and deposited into the
Permanent Fund without an appropriation without running afoul of
Article 9, Section 13 of the Constitution.

Sec. 5 (OId).

This section which contains the compensation scheme, is the
one with the fundamental problems. First/ i1t i1s fundamentally
unenforceable (we will address the remedy section where i1t comes
up) . Second, it raises the question of whether a binding
commitment to pay or allocate a percentage of unrestricted
general fund revenues iIs a constitutionally prohibited dedicated
fund.

With respect to the former, Article 9, Section 13 of the
Alaska Constitution provides that
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No money shall be withdrawn from the treasury except in
accordance with appropriations made by law.

Similarly AS 09.50.270 provides in part, 'No attachment or
execution shall issue against the State.” Article 9, Section 13
of the Constitution, makes any promise to pay or stated
alternatively any debt based compensation to the trust (which iIs
the essence of SB67/H3201) inherently unenforceable. We do not
believe the court would approve a settlement wherein the
beneficiaries release all of their rights to unreturned Trust
land in exchange for an unenforceable promise to pay. Indeed#
the 1978 legislation purporting to redesignate Mental Health <
Trust Land as general grant land that was invalidated iIn state v,
weiss, 706 P.2d 681 (Alaska 1985) contained a promise to pay a
percentage of funds received from all State lands. It is very
hard to see how SB67/HB201 are different iIn this material aspect
from the legislation invalidated In weiss.3

With respect to the dedicated fund issue, Article 9, Section
7 of the Alaska constitution prohibits dedicated funds except for
(@ the permanent fund, (@ when required by the federal
government for scats participation iIn federal programs, and @)
dedications existing upon the date of ratification of the
Constitution. The Tfirst and third exceptions clearly do not
apply.4 It is conceivable that the second exception applies
which would make the dedication permissible. However, prudence
requires that the issue be decided by the courts because the
beneficiaries can not bear the risk that the dedication of a
percentage of general fund revenues to the Trust 1is
unconstitutional. You have suggested in conversation that this
iIssue not be brought up by us and maybe no one else will. This
would not be prudent because the issue could be raised after the
beneficiaries had released their claim to Trust land, leaving
them with nothing.

Frankly, we could live with the time involved to resolve
this issue as long as the Chapter 66 option was preserved as a

Jrhe issue of enforceability does not impugn the intentions of the
legislature. It simply reflects the undeniable fact that future legislatures
may be faced with situations where, in their view, the public interest
requires a breach, particularly if there are no Benalt]es involved. In order
to avoid any enforceability %uestlons, it would be a simple matter to transfer
sufficient income producing State assets to equal the anticipated |oayr_nent
re(iuwe_ment. For example, the recently identified Sunfish oil field in Cook
Inlet is expected to generate royalties in the S130 million per year range.
This is completely new revenue, not previously expected by the State. Of
course, this would require resolution of the 6(i) issue. "At least the trial
court's rulln%;_ on thi3 Issue is imminent. _

4The constitution wa3 ratified in April of 1956 while the Alaska Mental Health
Enabling Act was not passed until July of 1956.



PFR 22 'S3 10:5SPM JAMES B GOTTSTEIM P.5-'13

Richard M. Johar.nser.
Comments on SB67/HB201
April 22, 93 Page 4

backupl, but believe the parties urging adoption of S367/H3201
are unwilling to take the time involved. Similarly, a
constitutional amendment could solve both the unenforceability
and dedicated fund problems but we understand the proponents of
SB67/H3201 are unwilling to consider such an approach.

The definition of unrestricted general fund revenues, while
an 1mprovement over no definition, 1is insufficient. The
definition should list all current sources of revenues that are
considered restricted (or not unrestricted) . Otherwise, i1t will
be quite easy to get into later disagreement over what was or was
not restricted on the effective date. To say that "all
categories of accounting for money accruing to the general fund
that” were not restricted” 1is too open-ended. First, X don®"t know
what a '‘category of accounting" is. Second, new categories could
be created. Also, since there will be some time before the
effective date, new restrictions could be made to apply between
now and the effective date.

Sec 6 (Old - as amended).

We recognize the effort that you and your group have put iIn
to address the enforceability issue with your new proposed
amendments to Section 6. We understand that the mandatory
injunction approach (in the event the allocation is not made) was
arrived at because you could not identify any other approach that
would withstand constitutional scrutiny. In our view, the
critical issue in evaluating the problem is to focus on "who"s

money 1is 1t?" In other words, are funds that have been
"allocated” to the Mental Health Trust Income Account "‘owned' by
the Trust. |If so, 1t appears that a mandatory injunction

transferring ownership of the funds from the State to the Trust
woulld be unconstitutional under Article 9, Section 13 of the
Alaska Constitution. |If the Trust does not truly "own™ the
funds, then the hard won right of the beneficiaries to enforce
the State®"s fTiduciary obligations respecting expenditure of Trust
funds would be nullified by Article 9, Section 13. This seems
explicitly recognized iIn your amendment where it provides the
mandatory injunction will 1issue "without regard to any difficulty
of enforcement.” The result seems to be that the payment
obligation would still end up being unenforceable. Now, to the
extent that you desired this to be tested iIn court, it would not

sin this regard, WY client, the Alaska Mental Health Association is probably
much more willing to consider an enforceable Bercentage of general fund
revenues than Mr. Wei3S, who | understand to be conviiiced thie State will never
live up to a payment obhgat|on,,regardMSs of the enforceability provisions.
Because of my belief that sufficient enforceability provisions are not likely
to be achievable, Mr. Weiss's position and the Association's are probably ndt,

as a practical matter, any different,
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be objectionable to me as long as Chapter 66 iIs retained as an
option.

With respect to inadequacy of security issues, clarifying
that foreclosed LDA land 1s to be received by the Trust free and
clear of any legislative restrictions has not been addressed.
While proponents of SB67/H3201 can hypothesize that it may be
better to leave that question open as a way to prevent a gung-ho
development administration from breaching the payment obligation
Ir. order to open the LDAs to development, i1t simply 1is
insufficient as a reason to deny the Trust an appropriate remedy.

In addition, the collateral is clearly iInsufficient (even
with® the addition of the subsurface of conveyed land) to secure
the debt because only a small part of the original Trust land not
to be returned is serving as collateral for all of the land not
to be returned. Obvious additions to the collateral would be
subjecting the '802'" interest protections and any municipal land
that has not been conveyed out of municipal ownership as of the
date of enactment to foreclosure. Usibellir has indicated that it
IS sure the State won’t breach the compensation obligation. If
so, then i1t should not object to making its "802" interest
protections subject to foreclosure iIn the event of default. The
same is true with respect to the LDA management issue upon
foreclosure. This brings up the concept of protection of the
security. Under the proposed legislation, the State may do
anything 1t wants on the pledged land, including reducing or
eliminating i1ts value as collateral. This substantially reduces
Its value as security.

Finally, the foreclosure procedures should specify more
clearly, the rights upon foreclosure. Who conducts the sale? We
assume non-judicial foreclosure rights are intended, but without
elimination of the allocation obligation. It would appear that
summary foreclosure of all parcels was iIntended. If so, it
should be stated specifically. Since i1t would not appear that
actual sales of the parcels to be foreclosed to third parties is
contemplated, i1t seems a more direct approach could be taken.
This 1s the rental or lease approach that we have previously
indicated would be preferred to a security interest approach.
Under this approach, title to the "pledged” land would remain in
the Trust, with the State "leasing” or 'renting" the right to use
the land. If the allocation were not made the '"lease'" could be
terminated and all rights returned to the Trust without going
through a foreclosure proceeding. The notice periods required to
exercise such rights need not change from your proposed

amendments,
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Sec. 7 (OId).

We have been advised by our consultants that the lack of a
survey will substantially reduce i1f not completely eliminate the
ability to manage Trust lands effectively. Without a survey it
will not be possible to locate accurately which lands are Trust
lands which are 802 lands and which are general grant la™ds. In
addition, eliminating the requirement for survey for con eyances
iIs completely contrary to property law as it has been
consistently applied for centuries. Tentative Approval under the
Statehood Act and Interim Conveyances under ANCSA were idopted
solely as interim measures, with patents to follow after survey.
Abandoning the requirement that property has to be sufficiently
described to locate i1t on the ground in order to validly convey
it for the sole purpose of saving survey costs iIs short-sighted
and ill-advised.6

Sec. 8 (Old).

Trust land that has been disapproved for conveyance to
municipalities (Subsection (©) ) should not be exempt from
conveyance to the Trust.

No Trust Land was purchased so that Subsection (@) 1is
inapplicable.7

Just because land has been selected by a Native corporation
(Subsection (E)) does not mean the corporation would receive the
land even absent the Trust"s selection. There iIs no reason for
the Trust to give up land because of Native corporation
selections where the Native corporations would not receive the

land In any event.

The same i1s true of Native allotment applications
(Subsection F).

Land identified for exchange but not yet conveyed
(Subsection (G)) should, by definition be identifiable right now.
DNR should do so and the lands be evaluated, rather than wait for

later and end up In dispute.

Many ILMAs have been granted where the receiving agency does
not use the land for direct public services and/or uses the land

“DNR's calculation of the cost of surveys was based upon a full township and
sections survey where much cheaper platted metes and bounds surveys would
suffice. We estimate that the cost of the latter type of survey would reduce

the cost to about 20% of that estimated by DNR. _ o
"It is possible that existing Trust land was encumbered with restrictions

because of conditions imposed by accepting grants relating to the improvement
of those parcels.
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to earn revenue. [ILMAs and the like are susceptible to
identification and, iIn fact, the various departments have been
stonewalling on the "'smallest practicable tract" determination
that 1s being undertaken under the Settlement Agreement.
Justification for continuation of each ILMA, iIncluding the
necessary area should be required. If the departments have not
complied with this process the land should be returned to the
Trust.

Sec. 5 (Old).

The whole '802" process is clearly i1nappropriate as trust
management. To the extent that the percentage iIs meant to
compensate for this inappropriate management, the "'802"
provisions should be subject to continuing performance by the
State of i1ts obligations under the settlement. See above
discussion regarding Section 6 (Old) as amended.

In any event the '"802" lands should only include contracts
as of the date of enactment, not the effective date.

We are not sure of the intent of subsection (f). If the
1dea 1s to validate all existing mining claims and leases on
Trust land, i1t should say that. Continuation of management of
these iInterests the same as general grant land should also depend
upon the State"s performance.

Sec 10 (Old).

Using Trust funds to pay for DNR"s management i1s a raid on
the Trust fund and undoubtedly will be used to fund non-Trust
functions. This 1is particularly true because of the way DNR
proposes to allocate a portion of individuals to the Trust. The
cost of managing 802 interests should not be borne by the Trust.

Sec 11 (Old).
See comments on Section 10, above.

Sec. 13 (OId).

SB67/HB201 should not repeal Sections 54-57 of Chapter &6,
except conditionally upon final approval, including exhaustion of
appeals. In this way, 1If SB67/HB201 were to fail, Chapter 66
would be resurrected. In fact, 1t seems to us that the Chapter
66 and SB67/KB201 approaches could proceed contemporaneously in
order to have some solution by the time of the effective date of

approval .
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Sec. 15 (Old),,

The Trust’s security interest in Trust Land, should be
recognised,

Sec. 16 (Old).
As discussed above, the land should be surveyed.
Secs. 17-19 (Old).

These effective date provisions are a whizzer-go-round.
Literal reading of these sections requires approval of the
current settlement (including rejection of legal challenges)
before SB67/H3201 become effective. It does not appear that this
Is what is i1ntended although your client"s stated intention that
It prefers the litigated approach to Chapter 66 makes us wonder
IT these effective date provisions are intended to make
SB67/HB201 effective only if Chapter 66 would otherwise be
approved. If the iIntent i1s that i1t becomes effective when
Chapter 66 as amended by SB7/H3201 1is approved by the courts as a
final settlement including exhaustion of all appeals, that is
what 1t should say.

Sec. 21 (New).

The grounds for modification of the consent decree should
track those negotiated in the Settlement Agreement. It is also
not clear what the intent is iIn saying that changes to
unrestricted revenues are anticipated. Is the statement that the
obligations are to place the Trust In the same position as If the
State had not breached the Trust, an attempt to buttress the
legislation against a citizen/taxpayer attack on the settlement
as a giveaway?

As we indicated at the beginning, our addressing the
proposed legislation should not be taken or expressed as an
indication that we are negotiating on these bills. We think our
comments make clear that SB67/HB201 as presently proposed are not
viable vehicles for the settlement of the weiss litigation. You
know we also believe that whether i1t is us or someone else, legal
challenges are almost certain to be raised and therefore the
settlement consideration process under these bills will tend to
be as long as the process under Chapter 6. With respect to the
land returned to the Trust under the proposed legislation, and
1ts management regime, it is our opinion that the Trust would be
better off without it. That is why the enforceability/security
provisions are so critical.
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I know that you have worked very hard on this legislation
including attempting to address our concerns. Unfortunately, 1in
our view, the approach insisted upon by your group can not form
the basis of a settlement of the Mental Health Trust Lands

Iitigation.
truly,
Gottsteln
cc: fTacsimile David T. Walker
"Alaska Mental Health Association Vern T. Weiss
.Sen. Drue Pearce Sen. Steve Frank
Rep. Ron Larson Rep. Eileen Maclean
Thomas S. Waldo Peter J. Maasen
Charles E. Cole G. Thomas Koester
Jeffrey L. Jessee Wendy S. Feuer
Philip R. Volland Brian D. Bjorkquist
Charles P. Boddy Kent V. Dawson

Robert B. Stiles
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EXPLANATION OF CS FOR SENATE BILL NO. 67 (JUD)

April 12, 1993

BACKGROUND

CS for Senate Bill No. 67 (JUD) amends Chapter 66, SLA
1991. Chapter 66 was intended to constitute a "settlement" of
the mental health trust lands dispute but is now hopelessly
embroiled in legal challenges being asserted in the Weiss
litigation. A broad coalition of interests supports CSSB 67.
The coalition includes two of the four named plaintiffs
(beneficiary groups) in the Weiss litigation, the public
interest intervenors and the oil company intervenors that are
challenging Chapter 66 in the Weiss litigation, and
representatives of the development community (the Alaska Coal
Association, the Alaska Miners Association, and the Resource
Development Council). The coalition is attempting to build a
consensus Tfor the amendments to Chapter 66 among the state and
the two named plaintiffs who still support an unamended
Chapter 66.

THE BASIC STRUCTURE OF CHAPTER 66, SLA 1993

Chapter 66 establishes the Mental Health Trust Authority
and contains significant "program"™ provisions that benefit the
recipients of mental health services.. Chapter 66 generally
reconstitutes the land trust with original mental health trust
lands (OMHTLs) which have not been conveyed by the state or
placed by the legislature in legislatively designated areas
(LDAs) such as parks and refuges. To compensate the trust for
the conveyed and legislatively designated OMHTLsS not being
returned to the trust, Chapter 66 calls for a negotiated land
exchange involving "substitute land” to be proposed by the
plaintiffs®™ attorneys. Over 650,000 acres of "substitute
land" have already been proposed. In addition, under
Chapter 66 approximately 6.7 million acres of state land have
become "hypothecated land™ to be foreclosed upon if the land
exchange 1is not completed by December 1, 1994.

The "substitute lands" are v/hat has caused Chapter 66 to
become hopelessly embroiled in litigation. The public
interest intervenors (Plls) have challenged Chapter 66
primarily because of issues involving the substitute lands.
The oil company intervenors (Unocal and Marathon) have
challenged Chapter 66 1in court because they have leases on
proposed substitute lands (PSLs). The attorneys for the state
and the mental health beneficiaries have disagreements over
the appropriateness of the plaintiffs® PSLs and the nature and

(00000000 AAGBIL00A -1- 4128



quantity of substitute land required to compensate the trust.
Developmental interests are adversely affected by a land
"freeze"™ that has been imposed on PSLs (in addition to the
land "freeze" continuing to affect OMHTLs and "hypothecated
lands™) .

Chapter 66 contains a "step down"™ funding provision
requiring that a percentage of the "unrestricted revenue of
the state” be allocated to the mental health trust income
account in each fiscal year beginning with FYE 1992 and ending
in FYE 2003.

THE BASIC STRUCTURE OF CSSB 67 (JUD)

CSSB 67 retains the Mental Health Trust Authority and the
significant "program" provisions that benefit the recipients
of mental health services. In addition, CSSB 67 retains the
concept of reconstituting the land trust with OMHTLsS which
have not been conveyed or are not within LDAs.

However, CSSB 67 amends Chapter 66 to remove the
complicated land exchange provision from the settlement,
thereby doing away with all of the legal problems and disputes
that involve substitute lands and hypothecated Ilands.

Instead, under CSSB 67 the trust receives monetary
compensation for the OMHTL that is not being returned to the
trust. Under CSSB 67 that compensation is an allocation to
the mental health trust income account of 6% of the
"unrestricted general fund revenue of the state"” during each
fiscal year. See AS 37.14.036(c) on pages 3-4 of CSSB 67.

The money is intended to compensate the trust for the OMHTL
that cannot be returned and for the land and mineral interests
that have been carved out of OMHTL that is being returned.
There is no cut-off date for this annual percentage allocation
and the "step down"™ funding provision in Chapter 66 1is
eliminated.

Legislatively designated OMHTLs are pledged as collateral
for the state"s obligation to allocate the required percentage
amount to the mental health trust income account each year.
See AS 37.14.036(d) and (e) on page 4 of CSSB 67.

The reconstituted land trust will consist basically of
the same OMHTLs that would have been returned to the trust
under Chapter 66. Two differences are: (1) OMHTLs subject to
mining claims will be returned to .the trust (under Chapter 66,
the plaintiffs had the option to accept or reject these
lands); and (2) OMHTL contained in the Haines State Forest
Resource Management Area and the Tanana Valley State Forest
will not be returned to the trust.
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OTHER REFINEMENTS TO CHAPTER 66 MADE BY CSSB 67

1. Protection of Existing Third Party Interests or
Appropriated Uses and Management of Such Interests
and Uses by the Alaska Department of Natural
Resources (DNR) Under AS 38.05.802

CSSB 67 amends Chapter 66 to specifically provide that
the trust authority®"s title to the land being returned to the
reco> Ftuted trust remains subject to all existing third
parJ nterests (such as leases, contracts, permits, and
mining claims) and appropriated uses (such as rights-of-v/ay).
See AS 38.05.802(a) and (b) on page 7 of CSSB 67.

Unlike third party interests such as leases, there is no
legal document to reflect the terms of mining claims or
leasehold locations and DNR normally makes no "validity"
determination. The holders of mining claims and leasehold
locations would therefore be subject to the status quo - they
would face whatever challenges they might face from the trust
that they could face from DNR. The trust simply takes subject
to the claimant®s rights, 1if any. Unlike Chapter 66, CSSB 67
clarifies that for purposes of mining claims and mining
leasehold locations, OMHTL is considered to have been open to
mineral entry unless closed to mineral entry by a court or DNR
order. See AS 38.05.802(f) on page 8 of CSSB 67. AIl OMHTL
has been closed to mineral entry by court and DNR orders since
November 5, 1985 and the provision is not intended to alter
the effect of these closing orders.

In addition, CSSB 67 imposes a mandatory requirement that
DNR manage all existing third party interests and appropriated
uses under DNR"s land management rules and standards for
general grant land (as opposed to those rules and standards
that will be applicable to mental health trust land). See
AS 38.05.802(c) on page 7 of CSSB 67. For example, rental and
royalty decisions for existing mineral leases on OMHTL would
be made by DNR pursuant to DNR"s normal regulations and
without regard to the fact that the land is OMHTL. AIll income
and proceeds from the management of these existing interests
and uses must be deposited by DNR into the mental health trust
income account. See AS 38.05.802(c) on page 7 of CSSB 67.

The bill further provides that a person who holds a
protected interest may enter into an agreement with DNR and
the trust authority to waive DNR"s mandatory land management
under general grant land standards. See AS 38.05.804 on
page 8 of CSSB 67. This allows a third party interest holder
to "opt in" to the trust authority land management system once
the trust authority has established a stable land management
program and a successful track record.
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2. Management of Reconstituted Trust Land Under
AS 37.14.009

Except for existing third party interests and
appropriated uses (which must be managed by DNR under
AS 38.05.802, as discussed above), the reconstituted land
trust must be managed, as required by Chapter 66, under
AS 37.14.009 in a fiduciary manner to fulfill the purposes of
the trust. However, CSSB 67 amends Chapter 66 to require the
trust authority to adopt regulations relating to land
management and disposal. See AS 37.14.009(a)(4) on page 2 of
CSSB 67. In addition, except for existing third party
interests and appropriated, uses (which must be managed by DNR
under AS 38.05.802), CSSB 67 amends Chapter 66 to require the
trust authority to contract with DNR to manage and dispose of
reconstituted trust lands 1in accordance with the trust
authority"s regulations unless the trust authority determines
that the best interests of the trust beneficiaries would be
served by other arrangements (for example, by having the trust
authority manage the land itself or through another
contractor). See AS 37.14.009(a)(4) on page 2 of CSSB 67.

The potential for a conflict exists on any parcel of
reconstituted trust land between DNR"s management of a
protected third party interest or appropriated use under
AS 38.05.802 and management of the remainder of the land by
the trust authority (or DNR as its contractor) under
AS 37.14.0009. Therefore, CSSB 67 contains a provision to
require that any such conflicts are to be resolved in
accordance with the many laws (including court decisions) that
apply to conflicts between concurrent users of land. See
AS 37.14.009(c) on page 3 of CSSB 67. This makes it clear
that the trust authority®"s management 1is subject to these
developed legal principles and that these principles are not
to be distinguished or disregarded just because the trust is
the landowner and the trust authority has an obligation to
manage its assets in a fiduciary manner to fulfill the
purposes of the trust. Of course, because the trust takes its
land subject to existing third party interests, any
contractual rights addressing whether other concurrent land
uses are allowed must also be honored by the trust authority
in its management of the remainder of any particular parcel of
land under AS 37.14.0C9.

3. Public Interest Safeguards Applicable to Reconstituted
Trust Land Managed under AS 37.14.009

As under Chapter 66, under AS 37.14.009 reconstituted
trust land is to be managed by the trust authority (or by DNR
as the trust authority®"s contractor) without compliance with
AS 38.04 or AS 38.05. But CSSB 67 amends Chapter 66 to

[C000D00AARI0ALL -4 - AR



include a requirement designed to require that disposal and
use of trust land under AS 37.14.009 comply with the state
constitution and the principle of multiple purpose use
consistent with the public interest. See AS 37.14.009(b) (1)
on pages 2-3 of CSSB 67. However, the amendment also
recognizes that the trust principles established in

AS 37.14.007 and AS 37.14.009 must take priority if they
conflict with multiple purpose use. In addition, CSSB 67
amends Chapter 66 to require public notice of any disposals of
trust land under AS 37.14.009, a 30-day comment period, and a
final public notice of any trust land disposals under

AS 37.14.0009. See AS 37.14.009(b)(2) on page 3 of CSSB 67.
This ensures that trust beneficiaries, trust land developers,
people who use trust lands for other purposes, and other
members of the public have an opportunity to have their views
considered by the trust authority. Existing third party
interests or appropriated uses continue to be managed like
general grant land under AS 33.05.802 and therefore remain
subject to AS 38.04 and AS 38.05 unless the interest holder
elects to "opt in" to the trust authority land management
system governed by AS 37.14.0009.

4. Definition of Unrestricted General Fund Revenue

CSSB 67 contains a definition of "unrestricted general
fund revenue of the state"™ to be used for calculating the
annual percentage allocation to be made by the state to the
mental health trust income account. See AS 37.14.036(c) on
pages 3-4 of CSSB 67. The definition ties the meaning of this
phrase to the manner in which money 1is categorized under the
statewide accounting system as of the effective date of
Chapter 66. The purpose of this provision is to remove the
possibility that future restrictions imposed by the
legislature on general fund revenues will have a negative
impact on the dollar amount used for calculating the
percentage allocated to the trust. No limitation is placed on
the legislature®s ability to impose future restrictions, but
for purposes of calculating the amount to be allocated to the
trust, any such future restrictions would be disregarded.

5. Clarification of Land Reconstitution Ambiguities
Contained.in Chapter 66

CSSB 67 contains several provisions which are designed to
clarify ambiguities in Chapter 66, such as what land 1is
actually being returned to the reconstituted trust. Under
Chapter 66 this 1is ambiguous and has been left open to
negotiation between the state and the plaintiffs®™ attorneys.
CSSB 67 amends Chapter 66 to clearly provide that all OMHTLs
are to be returned to the reconstituted trust unless they have
been "conveyed"™ or "reserved by law from the public domain."

[000000000/AARINNN1Z] -5- 41283



See AS 38.05.800 on pages 5-6 of CSSB 67. The terms
"conveyed" and "reserved by law from the public domain"™ are
then specifically defined. See AS 38.05.800(a)(1) and (2) on
pages 6-7 of CSSB 67. CSSB 67 also clarifies that if either
the surface or the mineral estate of OMHTL has been "conveyed"
or "reserved by law from the public domain,”™ then neither
estate 1is- being returned to the reconstituted trust. See

AS 38.05.800(b) on page 7 of CSSB 67.

CSSB 67 clarifies that those lands not being returned to
the trust are permanently released from any claim of the
trust. See Section 15 on page 10 of CSSB 67.

As under Chapter 66, CSSB 67 requires an actual
conveyance of reconstituted trust land fron DNR to the trust
authority. But CSSB 67 clarifies Chapter 66 by providing that
reconstituted trust land is to be conveyed to the trust
authority by patent without a survey, resolving another matter
that has been the subject of negotiations under Chapter 66.
See Section 16 on-pages 10-11 of CSSB 67. CSSL 67 amends the
existing Alaska statute which arguably requires a survey
before reconstituted trust lands could be conveyed to the
trust authority. See AS 38.04.045(b) on pages 4-5 of CSSB 67.

6* Funding of DNR Land Management Responsibilities

Under Chapter 66, as amended by CSSB 67, DNR is required
to manage all existing third party interests and appropriated
uses. In addition, the trust authority 1is required to
contract with DNR to manage reconstituted trust land unless
the trust authority determines that the best interests of the
trust beneficiaries would be served by other arrangements
(direct trust authority management or a contractual
arrangement with a private land manager). CSSB 67 amends
Chapter 66 to allow the legislature to make appropriations
from the mental health trust income account to fund DNR®"s land
management duties. See AS 47.30.046(a) on page 9 of CSSB 67
and AS 47.30.056(a) on page 10 of CSSB 67. Of course, any
revenue generated from DNR"s management of the reconstituted
trust must be deposited by DNR into the same mental health
trust income account from which DNR can be funded.

7. Resolution of Disputes Over Annual Percentage
Allocation, Collateral, and Foreclosure of
Collateral

Under Chapter 66 the Alaska Supreme Court was given
original and exclusive jurisdiction over any disputes arising
out of reconstitution of the trust, the land exchange
negotiations, and the collateral for reconstitution of the
land trust. CSSB 67 amends Chapter 66 to return jurisdiction
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over any such disputes to the superior court and to
specifically provide that the superior court also has
jurisdiction over any dispute pertaining to the annual
percentage allocation required to be made to the mental health
trust income account, the collateral for that allocation (the
OMHTL LDAs), and any foreclosure of that collateral. See

AS 22.10-. 020 (j) "on page 1 of CSSB 67. .In addition, CSSB 67
specifically gives the superior court the power to refer any
such disputes to a special master. See Section 14 on page 10

of CSSB 67.

* * * * * *

CSSB 67 1is exactly the same as a companion bill in the
House (CSHB 201) with the exception of the amount of the
annual percentage allocation which 1is 3% in the House bill.
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/s.

WALTER J. HICKEL, GOVERNOR

DEPARTMENT OF LAW P.0. BOX K-STATE CAPITOL
JUNEAU. ALASKA 99811-0300
] PHONE: (907) 465-3600
OFFICE OF THEATTORNEY GENERAL | FAX: (907) 463-5295 S e
May 4, 1993

Hon. Rick Halford, President

Alaska State Senate

Eighteenth Alaska Legislature, First Session
State Capitol, Room 111

Juneau, Alaska 99801-1182

Dear President Halford:

After meeting with the settling plaintiffs iIn Weiss, we
agree that two minor amendments should be made iIn the proposed
language that was distributed to you earlier today to resolve Judge
Greene®s concerns in the mental health trust lands litigation. The
amendments are reflected iIn the proposed language attached to this

letter.

We are available to explain these proposed amendments.

We urge your favorable consideration on this matter.

Very truly yours,
A - Akl
\

Charles E. Cole
Attorney General

CEC:l

cc w/ enc.: Sen. Robin Taylor
Sen. Steve Frank
Sen. Drue Pearce

Pat Ryan, Chief of Staff
Kris Lethin, Legislative Liaison
Office of the Governor

Hon. Glenn A. Olds, Commissioner
Dept, of Natural Resources

onn:ed on recyoea 0aoe<c y C.D
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Alaska State Senate Page 2

David T. Walker
James B. Gottstein
Jeffrey L. Jessee
Philip R. Volland
Richard M. Johannsen
Peter J. Maassen

G. Thomas Koester

Brian D. Bjorkquist, Assistant Attorney General
Wendy S. Feuer, Assistant Attorney General



5/4/93
REVISED

Proposed Amendments to CSHB 201(RES) and CSSB 67 (JUD)

Page 1, line 2:
Following "mental health trust':
Delete all material

Insert and providing for an effective date.

Page 1, lines 3-7:

Delete all material

Page 1, line 9 - page 11, line ©9:
Delete all material
Insert the following:
" Section 1. Section 55(g), ch. 66, SLA 1991, is amended to
read:
© Except for public notice as provided under
AS 38.05.945(b) and (c), the [THE] provisions of AS 38.04,
AS 38.05, and AS 38.50 do not apply to exchanges under this
section.
* Sec. 2. Section 55(h), ch. 66, SLA 1991, 1i1s amended to read:
¢t IT agreement cannot be reached between the plaintiffs in
Weiss v. State of Alaska, 4FA-82-2208 Civil, and the commissioner
of natural resources under (f) of this section as to appropriate

lands to be conveyed to the trust as compensation or as to the



value of the original lands taken or of replacement Ilands, the
Alaska Supreme Court shall resolve the disagreements using the
criteria set out in this section, but may not give deference to the
commissioner"s Tfinding under (@) of this section. The Alaska
Supreme Court may order the commissioner of natural resources to
convey appropriate state land to the trust without further
legislative authorization.

* Sec. 3. Section 55, ch. 66, SLA 1991 i1s amended by adding new
subsections to read:

O) The commissioner of natural resources shall give public
notice as provided under AS 38.05.945(b) and (© of proposed
exchanges negotiated under () cf this section, or exchanges
proposed by either the plaintiffs In Weiss v. State of Alaska (4FA-
82-2208 Civil) or the commissioner of natural resources under @)
of this section. In the notice, the commissioner shall provice for
a written comment period of at least 30 days. The commissioner
shall hold a public hearing In the area of the land proposed to be
conveyed to the trust under the proposed exchange.

(i) Following public notice of a proposed exchange under this
section and the public hearing, the commissioner shall make, and
jive notice of, a written finding as to whether the proposed
exchange meets the criteria of (b) - (¢) of this section.

() In order to obtain judicial review of the commissioner”"s
finding under () of this section and of the exchange, a person
must

(@D have submitted written or oral comment iIn response



to a notice published under () of this section;

(@ demonstrate that the person has an iInterest that
will be adversely affected by the exchange 1f the exchange becomes
final; and

@A within 30 days after the commissioner gives nhotice
of the commissioner®s finding, Tfile a notice cf appeal with the
court with jurisdiction under sec. 57 of this Act.

* Sec. 4. Section 56(a), ch. 65, SLA 1991, 1is repealed and
reenacted to read:

@ To secure the reconstitution of the trust as provided iIn
secs. 54 and 55 of this Act, the following land is hypothecated to
the trust established by the Alaska Mental Health Enabling Act of
1956, P.L. 84-830, 70 Stat. 709:

(@ original mental healthland tnat will be returned to
the trust under sec. 54 of this Act; and

() up to 1,500, 000 acres of other state land as
negotiated by the commissioner of natural resources and the
plaintiffs In Weiss v. State of Alaska, 4FA-82-2208 Civil, using
the criteria set out iIn secs. 55(d) and (e of this Act, for the
exchange of land to the trust iIn return for original mental health
land not returned to the trust; the total amount of Iland
hypothecated to the trust under this paragraph, in conjunction with
land hypothecated to the trust under () of this subsection, shall
be sufficient to reconstitute the trust.

* Sec. 5. Section 58, ch. 66, SLA1991, 1is amended to read:
sec. 58. (a) Sections 56(a) and (b) of this Acttake effect

3



on the effective date of an Act passed bv the Eighteenth
Legislature amending provisions of ch. 66, SLA 1991 that relate to
reconstitution of the corpus of the mental health trust.

® Sections 1 - 55, 56(c) and (@) , and 57 of this [THIS] Act
take [TAKES] effect upon entry of a final order dismissing Weilss V.
State of Alaska, 4FA-82-2208 Civil, and the expiration of any time
for appeal. The superior court shall advise the lieutenant
governor and the revisor of statutes when the final settlement and
order of Weiss v. State of Alaska has been approved.

* Sec. 6. If ch. 66, SLA 1991, 1is fTinally disapproved as a
settlement of Weiss v. State, 4FA-82-2208 Civil, this Act 1is
repealed.

* Sec. 7. This Act takes effect 1mmediately under
AS 01.10.070 © .-
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May 4, 1993

Hon. Rick Halford, President

Alaska State Senate

Eighteenth Alaska Legislature, First Session
State Capitol, Room 111

Juneau, Alaska 99801-1182

Dear President Halford:

On April 26, 1993, Superior Court Judge Mary E.
Greene ruled that the legislation settling the mental health

trust lands litigation (Chapter 66, SLA 1991) was
constitutional in all respects except one. In her view, the
pledging of the land on the "Hypothecated Lands List"™ to the
trustas security for the state"s performance of its

obligations under ch. 66 was not valid because it did not
contain adequate standards to guide the commissioner of natural
resources 1im negotiating the list with the plaintiffs.

Judge Greene went out of her way to point out,
however, that the legislature could easily cure the problem:

Obviously, it would be very easy for the
legislature to remedy this problem. If the
legislature amended section b6(a) to adopt a
specific, known list or delegated the task of
preparing a new list with adequate standards,
the difficulty would be eliminated.

Memorandum Decision and Order Re: Intervenors® Complaint
(April 26, 1993) at 82, n. 42 (emphasis added).

03-C32LH pmedanreoeedcedPd CQ
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The attached proposed amendments to CSSB 67 (JUD)
would implement Judge Greene®"s suggestion for curing ch. 66 by
delegating to the commissioner of natural resources the task of
preparing a new Hypothecated Lands List, to consist of (1)
original mental health land that will be returned to the trust
under sec. 54, ch. 66, and (2) up to 1.5 million acres of other
state land, selected under the criteria set out in secs. 55(d)
and (e), ch. 66, for identifying iand to be exchanged to the
trust in return for original mental health land not returned to
the trust. (This will reduce the amount of state land
hypothecated to the trust from the 6.7 million acres on the
original Hypothecated Land List to no more than 1.5 million
acres and, because the same standards will be wused for
hypothecation as for exchanges, make it likely that the same
land that is hypothecated will ultimately be exchanged to the
trust.)

The proposed amendments also maxe a technical
amendment to ch. 66 by exempt:ng the process for reconstituting
the trust from the planning and classification requirements of
AS 38.04 and AS 38,05, and substituting procedures by which the
public may participate 1in the reconstitution of the mental
health trust. Judge Greene found that the planning and
classification requirements of AS 38.04 and AS 38.05 would
apply to the reconstitution process under ch. 66 as currently
written. The proposed amendments to CSSB 67 (FIN) will result
in substantial savings of both time and money in completing the
reconstitution process and bringing this 1issue to final
closure.

In effect, Judge Greene has determined that ch. 66,
SLA 1991 is a constitutional!*" permissible means to settle this
divisive and costly lawsuit at has adversely impacted many
people in the state. Passage of the amended version of CSSB
67 (FIN) that we a, e proposing will (1) significantly advance
the final settlement of the case, and (2) free most of the land
on the original Hypothecated Lands List for development.

If this legislation 1is not enacted before the
legislature adjourns, the chances are strong that the
settlement agreement reached with the Weiss plaintiffs under
ch. 66 will be terminated and the headway we have made over the
past two years 1in settling the mental health lands mess will
become a dead letter.
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CEC:cl

cc w/ enc.:

We urge your favorable consideration of the proposed
amendments.

Very truly yours,

Charles E. Cole
Attorney General

Sen. Robin Taylor
Sen. Steve Frank
Sen. Drue Pearce

Pat Ryan, Chief of Staff
Kris Lethin, Legislative Liaison
Office of the Governor

Hon. Glenn A. Olds, Commissioner
Dept, of Natural Resources

David T. Walker
James B. Gottstein
Jeffrey L. Jessee
Philip R. Volland
Richard M. Johannsen
Peter J. Maassen

G. Thomas Koester

Brian D. Bjorkquist, Assistant Attorney General
Wendy S. Feuer, Assistant Attorney General



Proposed Amendments to CSHB 201 (RES) and CSSB 67 (JUD)

Page 1, line 2:
Following "mental health trust":
Delete all material

Insert and providing for an effective date.

Page 1, lines 3-7:

Delete all material

Page 1, line 9 - page 11, line 9:

Delete all material

Insert the following:

" Section 1. Section 55(g), ch. 66, SLA 19 is amended to
read:

@ Except for AS 38.05.945(b) and (c), the [THELl provisions
of AS 38.04, AS 38.05, and AS 38.50 do not apply to exchanges under
this section.

* Sec. 2. Section 55, ch. 66, SLA 1991 is amended by adding new
subsections to read:

(O] The commissioner of natural resources shall give public
notice as provided under AS 38.05.945(b) and (© of proposed
exchanges negotiated under () of this section, or exchanges
proposed by either the plaintiffs iIn Weiss v. State of Alaska (4FA-
82-2208 Civil) or the commissioner of natural resources under ()

of this section. In the notice, the commissioner shall provide for



a written comment period of at least 30 days. The commissioner
shall hold a public hearing iIn the area of the land proposed to be
conveyed to the trust under the proposed exchange.

() Following public notice of a proposed exchange under this
section and the public hearing, the commissioner shall make, and
give notice of, a written finding as to whether the proposed
exchange meets the criteria of (@ - (© of this section.

& In order to obtain judicial review of the commissioner®s
finding under () of this section and of the exchange, a person
must

(D have submitted written or oral comment in response
to a notice published under (@) of this section;

(@ demonstrate that the person has an iInterest that
will be adversely affected by the exchange If the exchange becomes
final; and

@A within 30 days after the commissioner gives notice
of the commissioner®s finding, Tile a notice of appeal with the
court with jurisdiction under sec. 57 of this Act.

* Sec. 3. Section 56(a), ch. 65, SLA 1991, 1s repealed and
reenacted to read:

@ To secure the reconstitution of the trust as provided m
secs. H5and 55 of this Act, the following land is hypothecated to
the trust established by the Alaska Mental Health Enabling Act of
1956, P.w. 84-830, 70 Stat. 709:

(@ original mental health land that will be returned to

the trust under sec. S of this Act; and



() up to 1,500, 000 acres of other state

negotiated by the conmissioner of natural resources and the
plaintiffs iIn Weiss v. State of Alaska, 4FA-82-22C8 Civil, using
the criteria set out In secs. 55(d) and (e of this Act, for the
exchange of land to the trust iIn return for original mental health
land not returned to the trust; the total amount of land
hypothecated to the trust under this paragraph, in conjunction with
land returned to the trust under (@) ofthis subsection, shall be
sufficient to reconstitute the trust.
* Sec. 4. Section 58, ch. 66, SLA 1991, 1is amended to read:
Sec. 58. (@ Sections 56(a) and (©) of this Act taka effect
on the effective date of an Act passed bv the Eighteenth
Legislature amending provisions of ch. 66, SLA 1991 that relate to

reconstitution of the corpus of the mental health trust.

land

(9] Sections 1 - 55, 56(c) and (d) , and 57 of this [THIS] Act

take [TAKES] effect upon entry of a final order dismissing Weiss V.
State of Alaska, 4FA-82-2208 Civil, and the expiration of any time
for appeal. The superior court shall advise the Ilieutenant
governor and the revisor of statutes when the final settlement and
order of Weiss v. State of Alaska has been approved.

* Sac. 5. ITf ch. 66, SLA 1991, 1is finally disapproved as a

settlement of Weiss State, 4FA-82-2208 Civil, this Act 1is
repealed.
*  Sec. 6. This Act takes effect 1mmediately under

AS 01.10.070 © -

~
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March 12, 1993

Hon. Bill Williams, Chairman

House Resources Committee
Eighteenth Alaska State Legislature
State Capitol, Room 128

Juneau, Alaska 99801-1132

Re: House Resources Committee
Hearing on HB 201

Dear Chairman Williams:

While I was unable to attend all of the House Resources
Committee meeting on HB 201 this morning, | have been told the
substance cf the testimony of some of the other witnesses. Because
I have a marked disagreement with some of their representations,
including the characterization of my position on several matters,
I am compelled to respond.

First, there is no question but that the 1978 legislation
removing mental health lands from trust status, coupled with the
legislature®s failure to appropriate any funds to compensate the

trust for these lands, constituted a breach of trust. The Alaska
Supreme Court decided that to be the case, and 1 agree with the
decision. The plaintiffs® other claims of breach, as outlined by

Representative Hudson, have not been resolved by the high court
and, in light of the state®"s substantial financial commitment to
mental heaith programs over the years, | am convinced that those
claims for past damages have little merit.

What has eluded everyone to date is a final resolution to

the entire controversy. As 1 stated this morning, my view is that
resolution must bear a vreasonable vrelationship to the remedy
specified by the Alaska Supreme Court: (1) return to trust status

of the original mental health lands still in state ownership; and
(2) compensation to the trust for the fair market value of former
mental health lands that lave been sold subject to a set-off for
state mental health expenditures.

One of plaintiffs®™ attorneys remarked that they should
not be considered "greedy" because the six percent of the state's
unrestricted general fund revenues that they are demanding - an
amount almost everyone agrees bears no relation to the earning
capacity of the original land grant - was taken from chapter 210,
SLA  1990. While <chapter 210 did allocate six percent of
unrestricted general fund revenues to the mental health trust
income account, it did not do a number of the things which the
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plaintiffs now are demanding: (1) the creation of a new,
independent Mental Health Trust Authority; (2) the return of
500,000 acres of original mental health Jlands to trust status
(this, of course, in addition to the six percent of the
unrestricted general fund); (3) establishment of a separate process
for mental health appropriations under which the Jlegislature®s
discretion would be substantially diminished and the plaintiffs
would be given significant "influence"™ (and which would no doubt
result in new litigation over mental health appropriations if the
plaintiffs® recommendations are not followed in toto); and (4) the
state"s mental health program would be modified substantially in
the manner desired by the plaintiffs. Those are all nev; demands by
the plaintiffs which, if agreed to by the State, would be unfair to
all other Alaskans.

The State, it was suggested this morning, has a history
of "backing out of" deals once it decides that they were not in the
State®"s best interests. Two examples were cited: Chapter 48, SLA
1987, and the recent nomination by the plaintiffs of producing oil
and gas leases as proposed substitute lands under the chapter 66
Settlement Agreement. Chapter 48, however, mandated an approach
based on "fair market value." Agreement could not be reached on
the appropriate procedures for determining fair market value, and
the Commissioner of Natural Resources properly declared impasse.
If that action had violated chapter 48, plaintiffs could easily
have obtained a court order to compel the Commissioner to go
forward with the alleged agreement. The fact that they did not try
to obtain such an order demonstrates that, in declaring impasse,
the State did not "back out of" any agreement embodied in chapter
48.

With respect to the recent Cook Inlet nominations under
Chapter 66, Mr. Jessee presented a list of original mental health
lands that plaintiffs” consultants had 1identified as having
"significant oil and gas potential."” Chapter 66 and the Settlement
Agreement, however, expressly provided that the trust would be
reconstituted with "land of comparable character™ to the original
mental health lands not returned to trust status. Land with merely
oil and gas potential, of course, 1isnot comparable to producing
oil and gas propertiesin Cook Inlet.

As reported tr me, several lesser points were made 1in
others®™ testimony with which 1 disagree, but I will awaitanother
opportunity to address them. At this juncture, suffice it to say
that | find it unfortunate that the legislative process has now
been clouded with inaccuracies, distortions, and
misrepresentations, and that some apparently now believe it
advantageous to attack me personally and to point the finger of
blame at me for the present state of affairs. This problem is too
complex and the stakes are too great, however, to get lost
travelling down such unproductive paths.
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Let me simply say that 1 am Jlully familiar with the
issues surrounding this controversy and | have listened intently to
a broad range of views expressed by Alaskans, including those of
plaintiffs®™ counsel. My goal remains what it has always been, and
that is to get us all back on track and together to move toward a
resolution that is just and fair to all Alaskans, both those that
are plaintiffs in the Weiss litigation and those that are not. |
and the Department of Law Jlook forward to working with the
legislature and all of the parties to achieve that end.

Very truly yours,

Charles E. Cole
Attorney General

cc: House Resources Committee Sen. Robin Taylor
David T. Walker Eric P. Jorgensen
James B. Gottstein Thomas S. Waldo
Jeffrey L. Jessee G. Thomas Koester
Philip R. Volland Brian D. Bjorkquist
Richard M. Johannsen Wendy S. Feuer

Peter J. Maassen
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Hon. Bill Williams, Chairman

House Resources Committee
Eighteenth Alas tate Legislature
state C&plitol, Rbdom 1%

Juneau, Alaska 99801-1182

Re: Comments on Proposed Amendments to HB 201

Dear Cnairman Williams:

Pursuant to your request, thestate (Departments of Law
andNatural Resources) offer the Tfollowing comments regarding
amendments to HB 201 that have been proposed by the coalition that
consists of dissenting plaintiffs in Weiss, certain coal companies,

and the environmental intervenors (Alaska Center for the
Environment et al.). Our comments are strictly limited to the
proposed amendments as requested. The state continues to have

grave reservations concerning the approach to settlement contained
in HB 201.

As a preliminary matter, we were uncertain about what the
coalition intended to implement with certain proposed amendments.
We discussed several of these issues with the coalition"s drafting
counsel, Richard Johannsen, and base several comments on our
understanding derived from those <conversations. IT we have
misinterpreted the coalition®s intent, we may need to modify
certain comments.

1. Who has management authority?

We believe the proposed amendments are ambiguous as to
whether the Trust Authority or the Department of Natural Resources
("DNR"™) would (1) make each land disposal decision, and (2
establish the specific "fiduciary" standards and procedures by
which trust Jland would be managed wunder AS 37.14.0091 (the
coalition refers to this as "Section 9" land - it is trust land
that 1is now generally "vacant and undeveloped”) . We understand
that the coalition®s intent is that (1) the Trust Authority would
make each land disposal decision, but could delegate that duty to
DNR, and (2) that the Trust Authority would establish by regulation
the specific "fiduciary" standards and procedures by which trust
land would be managed. The following comments are based upon these
understandings.

1 In contrast, we believe that management guidelines are more
clearly established for lands to be managed under AS 38.05.802.
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a. If the Trust Authority will either make or delegate
to DNR the duty to make land disposal decisions, the following
modifications should be made:

i) The proposed amendment in E.6 to page 1, line 11
should be deleted. The Trust Authority will "manage the assets of
the trust 1in a fiduciary manner"” whether it does so directly
through its own land office or indirectly through a contract with
DNR under AS 37.14.009(a)(4).

iil) Furthermore, deleting that proposed ament

in E.6 would eliminate ambiguity as to whether trust lands DNR
would manage under AS 37.14.009(a)(4) may be sold, leased,
exchanged or otherwise disposed. The ambiguity arises because the
only express authorization for leases or disposals of trust lands
is found in what would become AS 37.14.009(a) (2) .2 If that section
were to be amended as suggested in E.6, it would authorize the
Trust Authority to dispose only the trust land it manages and there
arguably would be no authority for disposals when the Trust
Authority contracts for DNR to manage trust lands.

b. If the Trust Authority will establish the standards
and procedures by which trust lands will be managed in a fiduciary
manner, regardless of whether the Trust Authority or DNR actually
manages those lands, the following modifications could be made:

i) In each place where HB 201 provides that
would manage the land assets of the trust, clarify that such
m .nagement would be pursuant to standards and procedures adopted by
the Trust Authority (or jointly adopted by the Trust Authority and
DNR) . The Trust Authority would adopt the standards and procedures
as regulations. See AS 47.30.031(b) (2), to be enacted by 826, ch.

66, SLA 1991. These regulations would then, presumably, be
incorporated as part of the contract with DNR to manage land assets
of the trust under what would become AS 37.14.009(a)(4). Our

review revealed only one place for such clarification that the
Trust Authority (alone or jointly with DNR) would establish
fiduciary standards and procedures by regulation - Modify proposed
amendment E.6, the insert regarding page 2, line 5 of HB 201, to
read (suggested modification underlined):

"the Department of Natural Resources shall manage
the land assets of the trust in a fiduciary manner

2 This is because any disposal under (a)(2) must be "consistent
with (1) of [subsection (a)]" and subsection (a)(1l) would exclude
lands DNR would manage under (a)(4) if proposed amendment E.6 were
adopted.
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pursuant to standards and procedures adopted by the
authority wunder AS 47.30.031(b) to Ffulfill the
purposes of the trust"”

c. The following modifications are suggested to section
3 of E.5.

i) Modify proposed amendment E.5, the insert at page 1
which would add a new Section 3 to HB 201, regarding what would
become AS 37.14.009(b)(1): after "set out in AS 37.14.007" insert
"or AS 37.14.009." The reason for this revision is that subsection
(b)(@) imposes AS 38.05.285 multiple use standards on management of
trust 1land assets, except 1if a conflict with trust management

arises. The Trust Authority®"s "power, duty, or responsibility"”
with respect to managing trust land is set forth in AS 37.14.009 in
addition to AS 37.14.007. At a minimum, both of those sections

should be listed if the "trust management"™ exception to multiple
use management under AS 38.05.285 is limited to statutory powers,
duties, and responsibilities of the trustee.

ii) The requirement that trust land be managed in
accordance with multiple use requirements unless a conflict with a
power, duty, or vresponsibility of the trustee arises creates a
situation ripe for |litigation. The state anticipates constant
challenges to whether the proper management is under section 285 or
something else. The possibly that section 285 may not need to be
complied with creates uncertainty as to how the Jland will be
managed. This absence of predictability will lessen private sector
interest in developing trust land. We suggest that the proposed
subsection (b)(1) to AS 37.14.009 be deleted in its entirety.

iii) We suggest a minor wording change to subsection
(b)(2)(A) of proposed AS 37.14.009:

(A) of a preliminary decision to dispose of trust
land and consider any written comments submitted
within 30 days of such [THE GIVING OF THE] public
notice before making a final decision; and

2. Management of trust lands within legislative designated areas.

The proposed amendment E.l to page 2, line 31 is intended
by the coalition to eliminate the state®"s concern that trust
interests in original trust lands within legislative designated
areas will impair the state®"s ability to develop those lands. In
what may be an "excess of caution,”" we suggest that the proposed
amendment be modified as follows to clarify that the "activities on
this land that are authorized by law" 1is made without regard to
restrictions that might arise out of the Alaska Mental Health
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Enabling Act:

"(1) notwithstanding the pledge of security or that
the land was granted to the state under the Alaska
Mental Health Enabling Act of 1956. P.L. 84-830. 70
Stat. 709. the state may continue to conduct all
activities on this land that are authorized by law;
and"

3. Categories of Land Reconstituted into the Mental Health Trust
Corpus.

a. Proposed E.5 at page 2 would amend proposed AS

38.05.800 of HB 201 to define the phrase "conveyed or encumbered by
the state.” If an interest is listed in that amendment that means
land conveyed by that interest will not be returned to the trust.
It is the coalition"s intent that land necessary to carry out the
purposes of an interagency land management agreement or similar
authorization3 willnot be returned to the trust as it is
encumbered. Because this is the case, the definition of conveyed
or encumbered should be revised and a new subsection (F) added:

@) is subject to an interagency land .management
agreement, interagency land management transfer,
management agreement or management right but does
not include land wunnecessary to carry out the
purpose of the interagency land management
agreement, interagency land management transfer,
management agreement or management right.

IfT this change 1is made then subsection 3 of AS 38.05.800(HB 201,
page 3 of lines 20-21) should be deleted.

b. In general proposed AS 38.05.800 and E.5"s amendment to
the definition of lands "conveyed or encumbered"” omits a category
of lands that should not be reconstituted - - "land leases issued
with conversion rights to sale." Because these leases give the
lessee the right to purchase the land, the Jlands should be
considered "conveyed or encumbered." We offer the following
conforming amendments:

(i) Add a new subsection (F) to the definitior
"conveyed or encumbered" contained at page 2 of E.5:

3 DNR also uses documents called interagency land management
transfer, management agreement or management right to transfer the
control of state land to another agency.
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"(F) 1is subject to a land lease 1issued with
conversion rights to sale."”

(ii) Revise proposed AS 38.05.800 subparagraph 2(A)
to read: "(A) leases, but not including land leases with rights of
conversion to sale.”

(iii) Revise AS 38.05.809(3) to read: "lease"™ means
an oil and gas lease, coal lease, mining lease, land lease without
conversion rights to sale, and any other surface or mineral lease."

c.Finally we suggest the Tfollowing minor change to the
definition of conveyed or encumbered contained in E.5 to subsection

©) : "has been selected by a native corporation under 43 USC
1611."
4. Management under AS 38.05.802.

a. The proposed amendment F.5 would add a
38.05.802 which would govern the administration of lands returned
to the trust that have certain third party interests or
appropriated uses. We note the following ambiguities 1in this
section. Under 1its authority to manage the "section 802" Ilands,

may DNR create new interests in these lands (i.e. 1issue a lease,
approve the assignment of a lease, change the royalty rate, convert
a mining claim to a mining lease) which new interest arguably would
be a disposal of trust land? Nothing in HB 201 expressly gives DNR
the authority to dispose of interests 1in section 802 trust land.
While some may consider the assignment of a lease, for example, a
mere management function, beneficiaries of the trust may consider
it a disposal of an interest in trust land. Perhaps a definition
of manage should be added to section 802:

() for purposes of this section "manage"
includes the right to dispose of interests in
land in the trust.

b. The management of lands under AS 38.05.802 as if it
general grant land could be deemed to be in breach of trust (i.e.,
the failure to manage the land under trust principles breaches the
state"s trust obligations. We wunderstand the intent of the
proposed amendments is that no breach of trust results because the
percentage of unrestricted general fund revenues paid the trust
would compensate Tfor the diminishment in value, if any, fronm
management under AS 38.05.802 rather than under trust principles.
Section 4 of SB 67 should be amended as follows to clarify this
point.

(c) As compensation for the land or interests

new Sec.

were
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therein that constituted the trust established by
the enabling Act and that is not reconstituted as
part of the mental health trust corpus established
under AS 38.05.800, including any interests in land
not conveyed due to management 1imposed under AS
33.05.802. the state shall make an annual payment
of three percent of the unrestricted general fund
revenue of the state during each fiscal year. The
commissioner of revenue shall annually allocate
that amount from the general fund to the mental
helath trust 1income account established in (a) of
this section.

5. Costs of management under AS 38.05.802.

Another ambiguity in the proposed section AS 38.05.802
concerns the costs of managing the trust land under section 802.
The proposed amendment E.5 to page 3, line 24 would add Section 8
that would have DNR continue to manage trust lands on which any
third party interest exists, and that "the proceeds of the
management of the land managed wunder this section shall be
deposited into the mental health trust income account under AS
37.14.036(a)(1)." See the last sentence of what would become AS
38.05.802(c)- We interpret the intent of that provision to require
that DNR"s <costs associated with managing lands would be Lorne by

DNR - a vresult that 1is contrary to fundamental trust law
principles thatthe trust, not the trustee, bears the costs
associated withmanaging trust assets. To insure that the

reconstituted trust would be managed pursuant to fundamental trust
principles, the last sentence of what would become AS 38.05.802(c)
should be modified to read "However, the proceeds of the management
of the land managed under this section shall be deposited into the
mental health trust income account under AS 37.14.036(a) (1) and the
department shall be funded from the Mental Health Income Account
for the management of trust land."

6. Transfer of Land To Trust.

Section 13 of the proposed amendment E.5 concerns how
land will actually be transferred to the trust. This section 1is
ambiguous as to the manner of transfer. IfT the transfer 1is to
occur by patent then a survey complying with AS 38.04.045 would be
required prior to 1issuance of the patent. That section would
require that land located within a municipality comply with all
local planning, platting, and zoning requirements. DNR has
previously estimated that it will cost $30 to $35 million and take
about 20 years to survey the land that would be reconstituted to
the trust. It is neither in the state"s nor trust®"s interest to
convey land to the trust by patent or deed. There 1is no point in
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undertaking the detailed surveying and platting exercises required
by law to transfer the land to the trust when DNR will be managing
the land in any event. Further, because much of the land that will
be returned to the crust is undeveloped, there 1is no point in
having it surveyed and platted prior to someone actually seeking to
develop the land. This way when a person seeks to develop the
land, that person will have more flexibility in developing and
platting and that person can help defray the. cost of survey. If

convenyance 1is required, it would be expected that local platting
authorities will impose restrictions on development that would not
arise if the land is simply redesignated. The conveyance to the

trust should occur by means of "redesignating"” the land. Not only
will transfer by redesignation avoid the cumbersome and costly
survey process it will also avoid the need for researching and
preparing thousands of title documents for each parcel of land to
be returned. Redesignation could be accomplished quickly and
result 1in prompt, active management of the land. We suggest
revising section 13 as follows:

On or after the effective date of this
section, after giving public notice 1in the
manner provided under AS 38.05.945(b) and (c) ,
the commissioner of natural resources -shall
promptly redesignate as mental health trust
land [CONVEY TO THE ALASKA MENTAL HEALTH TRUST
AUTHORITY ESTABLISHED BY SEC. 26, CH 66, SLA
1991, TITLE TO] |land, including both the
surface and mineral estate, that is includable
within the corpus of the reconstituted mental
health trust under AS 38.05.800(a), repealed
and reenacted by sec. 7 of this Act.

7. The proposed amendments may not remove the potential
challenges to HB 201 as the coalition suggests.

The coalition suggests that HB 201, as amended, removes
concerns set forth in sections V, VI, VIII, X.3, and X.4 of the
Attorney General®"s February 3, 1993 letter to Senator Mike Miller.
See Document from <coalition titled "Explanation of Proposed
Revisions to SB 67/HB 201. We are not convinced that the
amendments satisfy and remove the challenges to Chapter 66 raised
by intervenors Alaska Center for the Environment, et. al., with
respect to providing "other safeguards of the public interest" for
land management as intervenors claim is mandated under Art. VIII,
8 10 of the Alaska Constitution. See Section X.3 of letter to
Senator Miller. (February 3, 1993). Intervenors Alaska Center for
the Environment, et al. should explain on the record how the
proposed amendments fully satisfy their constitutional challenges
regarding management of trust lands.

legal



Hon. Bill Williams, Chairman March 23, 193
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8. Definition of "land."

The definition of "land" set out in what would become AS
38.05.809(2) (A) does not clarify that the trust may not receive the
surface estate or mineral estate if the other has been encumbered.
We suggest that definition be amended to read: "(A) 1includes both
the surface estate and the mineral estate, neither of which have
been severed.

We hope that these comments are helpful to the committee
in its further diliberations on HB 201. Please contact us if we
can answer any question.

Very Truly Yours

CHARLES E. COLE
ATTORNEY GENERAL

By
BDB/sh
1:BDB13/HU20IAME LVR
cc: Attorney General Cole Ron Swanson
David Walker Tom Koester
James Gottstein Tom Waldo
Jeff Jessee Richard Johannsen
Philip Volland Peter Maassen

Bruce Phelps
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David T. Walker, Esq.
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Law Office of David T. Walker Law OMicsa of
Juneatr,  AK 9901 MR 1138

Re: Proposed Substitute Lands- " 1'T3TEIN
Dear David:

This letter i1s iIn response to your request that the state
articulate its position with respect to how proposed substitute
land (PSL) becomes a PSL before chapter 66 becomes effective. This
letter also describes why the state believes Cook Inlet oil and gas
tracts currently are not PSLs, and why parcels are not
augomatically closed to mineral entry when a PSL nomination 1is
made.

Proposed Substitute Lands. At this time, the mere
nomination of a parcel as a PSL by plaintiffs does not create a PSL
until the state accepts that nomination. Art. IIl, 8 11 of the
settlement agreement provides for the result plaintiffs apparently
believe is occurring now (i.e. that the mere nomination transforms
the parcel into a PSL). That sectionlof the settlement agreement,
however, does not become effective until both chapter 66 and the
settlement agreement are approved by the court, as section 11
merely implements the land exchange provision of chapter 66. Only
those provisions that explicitly state that they become immediately
effective upon the signing of the settlement agreement are now
effective, except as the parties mutually agree in anticipation of
chapter 66 becoming effective.2

1 Article 111, Section 11 also provides for removal of
inappropriate PSL nominations by the Alaska Supreme Court or
special master.

2 See, e.g., Settlement Agreement, Art. 11l, 8§ 31 (cancellation
of renotice of lis pendens and modification to remove preliminary
injunction with respect to certain third party transactions); Art.
V, 8 1(c) (plaintiffs® will be funded by the state); and Article V,
8 (adherence to Settlement Agreement).
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The state 1s committed to making the chapter 66
reconstitution work to resolve Weiss v. State. As a demonstration
of its good faith,3 the state has now accepted a very substantial
portion of plaintiffs®™ PSL nominations. Accepting PSL nominations
In order to assure that these parcels are available to reconstitute
into the trust i1s often In the state"s best iInterest. Before
chapter 66 becomes effective, however, i1t would be 1nappropriate4
for the state to agree to impose the substantial burdens of a
parcel becoming a PSL in those limited situations where 1t 1is
contrary to the best interests of the state, such as where private
rights to the parcel are at stake, where the parcel 1iIs not
comparable to original trust land and there is substantial question
whether the parcel should ever be reconstituted into the trust, or
where the benefit to the state In retaining the parcel overwhelms
the possible benefits to tha trust in obtaining the parcel. This
iIs particularly true given the fact that chapter 66 and the
settlement agreement are not yet effective and there consequently
1S no dispute resolution mechanism by which the state may challenge
what 1t believes to be i1nhappropriate nominations.

That plaintiffs do not have unlimited discretion to have
any parcel of state land treated as PSL until chapter 66 becomes
effective does not jeopardize beneficiaries”™ iInterests iIn obtaining
a Tully reconstituted trust. We understand that Meg Hayes and
Bruce Phelps currently are working to reach a mutually agreeable
approach to certain suggested PSL parcels consisting of tidelanas
leases, hydropower fTacilities (where it appears the parcel has
little or no Income generating potential), state facilities, state
campgrounds/recreation sites, and other potential problem areas.
A review of the Cook Inlet oil and gas tracts which the state has
not accepted as PSLs also demonstrates that the reconstitution is
not jeopardized by plaintiffs not having unlimited discretion under
the settlement agreement to nominate PSLs before chapter 66 becomes
effective.

Cook Inlet Oil and Gas Tracts. The state did not accept
the PSL nominations of oil and gas tracts because they are not
comparable to any original trust parcels. The state understands

3 The state"s good faith efforts are extended not only to mental
health trust beneficiaries, but also to the people of Alaska who
now rely on the reconstitution under chapter 66 to resolve the
mental health trust litigation.

4 As you know, the oil company intervenors allege that
reconstitution efforts (e.g. accepting PSL nominations) before
chapter 66 becomes effective i1s not only inappropriate, but also
"unlawful, i1neffectual, and void."
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that plaintiffs made these nominations because they believe non-
comparable, high iIncome producing substitute land may eventually be
necessary to reconstitute the trust. The time to even consider
imposing the substantial PSL burdens on non-comparable land,
however, only arises after the reconstitution analysis i1dentifies
the original trust parcels (and income generating potential) fTee
which there 1is insufficient comparable land to reconstitute the
trust.

Furthermore, there 1is no justification to rush the
nomination of non-comparable potential substitute land where there
IS absolutelg n., danger that reconstitution of the trust could be
Jeopardized by the state disposing of the oil and gas interests iIn
the Cook Inlet basin because 86(1) of the Alaska Statehood Act
prohibits any such disposal of the mineral estate. Not only are
the oil and gas tracts plaintiffs sought to nominate also
collateral of last resort, but plaintiffs have always agreed that
state management of oil and gas leases has been appropriate even
when viewed under trust principles. That these parcels are not
accepted as PSLs does not adversely affect the beneficiaries7
interests In the reconstitution of the trust.

The state further believes that the facts being developed
In the reconstitution process will demonstrate that Cook Inlet oil
and gas tracts will be not necessary to reconstitute the trust, and
may be inappropriate substitute land under the chapter 66 criteria.
First, non-comparable land may not be necessary to reconstitute the
trust. Second, 1T exchanges of non-comparable land with comparable
income generating potential iIs necessary to reconstitute the trust,
oil and gas tracts may not be the most appropriate parcels. Such
exchanges must still consider the additional fTactors listed in
section 55(e) of chapter 66, (e.g.- ensuring an appropriate
diversity iIn the character of land In the trust corpus; the
benefits to the trust resulting from the exchange; and the
efficiency of land management resulting from the exchange). The
selection of a non-renewable, depleting resource (i.e. oil and gas
tracts) may not be In the trust7/s iInterest when compared to an
alternative selection of a renewable, non-depleting resource (e.g.
timber lands with very high iIncome producing potential). While
some non-comparable land may eventually be necessary to
reconstitute the trust, there are several reasons why the Cook
Inlet tracts should be among the last of those non-comparable lands
considered for reconstitution into the trust. At this early date,
it simply i1s not iIn either the state7s or trust7s iInterests to do
SO.

_ Segregation/Mineral Closures. Parcels are not
aut-_ atically segregated from entry or disposal, including closure
to mineral entry, merely upon nomination or even upon acceptance of
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nomination as PSLs. As you know, the state must follow statutes
and regulations to segregate land and close 1t to mineral entry.
These statutory and regulatory procedures include public notice and
other steps which necessarily take time to implement. No mineral
closure can become effective until all appropriate procedures are
satisfied. There are no provisions that automatically segregate
land and close it to mineral entry.

Please contact me, iIf you desire to discuss this matter
any further.

Very Truly Yours,

CHARLES E. COLE
ATTORNEY GENERAL

BDB/sh

BDB4/DW-PSL.LTR

cc: James Gottsteln
Jeff Jessee
Philip Volland
sMeg ;HayeS-
Attorney General Cole
Ron Swanson
Bruce Phelps
G. Thomas Koester
Wendy S. Feuer



TO: All Counsel for r.Lin nsrtiea In Wclca v. ~tate

FROM: Judge Greene

RIS: Waraa v. State
4FA-82-2208 Civil

DATE: April 26, 1993

The decision on tha Public Interest Intarvenor®s action
iIs final today, | have ashed my secretary to fax each of you tha
"Conclusions and Order™ portion. Since tha decision iIs more than
100 pages long, we will not fax the entire decision. Copies have
bean mailed to you today. Copi€3 are available in my chambers if
you want someone to pick one up for you and send It more
expeditiously.

My secretary, Barb Wooda, will be calling all counsel
except counsel for the Public intervenors in two days to ascertain
whether you want mo to continue with the decisions on the oil
companies” iIntervention action and the preliminary approval.

I understand that failure of hypothecation is a potential
""deal-breuker*" under the Proposed settlement Agreement, art, XII,
sec. 27. X have held that the preparation of the Hypothecated Land
List was the result of an unconstitutional delegation. Therefore,
T propose to stay action on the decision re: preliminary approval
for 70 days to allow time for the parties to decide what to do.
Objections are welcome. ITf anyone objects, 1 will proceed with tha
decision. At that point, anyone wanting % stj.y *bould move for &

stay.

i I propose continuing with the oil companies* intervention
action. IT anyone objects, they should file an expedited motion
for stay.

MEG: bsw

cc:  File
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Part I. The court, has concluded that Article VT/T, Section 10 of
the Alaska Constitution requires the legislature to - i~

safeguards of the public iInterest” iIn addition to public notice.
The court has concluded that th* legislature provided
constitutionally adequate safeguards for the disposal of lands by
the Alaska Mental Health Trust Authority. Accordingly; the State
and Settling Plaintiffs are granted partial summary judgment vith
respect to Count I of the Public iInterest Intervenorsl complaint,

consistent with this danision.

Part 11. The court ha3 concluded that section 202(e) of the Mental
Health Enabling Act preempts application of tha Permanent Fund
Amendment, Article IX, Section 15, to mineral revenues received
from us* of original or substitute landw In the mental health lands
trust to the extant the ravenuoe ara used for themental health
program of Alaska. Article IX, Section 15 will apply to excess
revenues designated f.or other uaas. Accordingly, the State and
Settling Plaintiffs are granted partial summary judgment with
respect to Count 11 cf the Public Interest Intervenors®” complaint,

consistent with this decision.

Part Il1l1. The court has concluded that Chapter 6€, as supplemented
by th« Proposed Settlement Agreement, does not violate section 6(1)
of the Alaska Statehood Act. Accordingly, the State and Settling
Weiss v. State

4FA-62-2208 Civil
MDtO ]J2



Plaintiffs are granted partial summary judgment with respect to
count 111 of the Public Interest Interveners Zcomplaint, consistent

with this decision.

Part 1V. The court hae concluded that chapter 65 does not violate
Article 11, Section 13 or the Alaska Constitution. The court has
concluded that ™"appropriations'” iIn that section refers only to
money, not land. Accordingly, tho State and Settling Plaintiffs
are granted partial summary judgment with raepect to count v of the
Pgiollc Interest Interveners” complaint, consistent with this

decision.

Part V. Tha court has concluded that the hypothecation provision
did not result in a violation of the "thrae-rladings’l requirement
of Article 11, Section 14 of the Alaska Constitution. The court
ha3 concluded that the legislature intended to delegate the task
of preparing the Hypothecated Lands List to the Department of
Hatural Resources. The court has concluded that th« delegation is
unconstitutional because chapter 66  does net contain
constitutionally required standards and/or procedural safeguard*
applicable to the delegation. The court has concluded that tha
hypothecation of state lands to tha fiental health trust was not
subject to Article VIIl, Section 10 of the Alaska Constitution.
The court has concluded that the public trust doctrine 1is not
applicable to the public lands. Accordingly the State and Settling
Weis3 v. State

AFA—-82-2208 Civil
NDFcO 113



Plaintiffs arc granted partial suaaary judgment on Counts VT, VTII,
and IX of th* Public iInterest Interveners.” complaint, consistent
with this decision. The Public iInterest Intervenore are "?*-«e*<*
partial summary Judgment on Count vn (alternative portion) of

their complaint, consistent with this decision.

Parr vi. The court has concluded that tha conveyance of Substitute
land selected uncer section 55 Chapter 66 to the Alaska Hental
health Trust Authority ia subject to the planning and
classification provisions of AS 1d.04 and AS 28.0S. Accordingly,
the public Interest Intervenors are (granted partial summary
judgment on Count X of thair complaint, consistent with thi*

decision.

Part VI1. The court has concluded that even 1f the planning and
classiftication provisions of AS 23.04 and AS 3R.05 vers not applied
to the reconstitution of substitute lands, the reconstitution would
not violate Article Till, Section 10 of the Alaska Constitution,
Accordingly, tha State and Settling Plaintiffs are granted partial

summary judgment a, Count IV of the Public interest Intervenors*

complaint, consistent with this decision.

Part. VIII. Tha court hau concluded that the original mental
health lad-, i, the hainea and Tanana Valley State Forests will not
be aulLgect to the provisions of AS 41 applicable only to th«
Weiss v. Stata

4FA-82-2208 Civil
MDFcO 114



general grant lands of the state. Accordingly, the Stats and
Settling Plaintiffs ara granted partial summary judgment ar: count
Xl of the public Interest .tnfeervcaoral complaint, consistent with
this decision.

IT IS SO ORDERED. II! any party doeiree v final judgment
with respect to tha allegations of the Public interest Intervenorse
complaint, they must file a motion In compliance with Alaska Civil
Rule 54(b).

DATED at Fairbanks, Alaska this ~ day of April, 1993.

MARY E

%bzgzzééa&aivn

115



Alaska St legislature

Sassion Add/oss:

STATE CAPITOL 8UILDING [E'-"y ~ o L J Iniorim Ada/oss:
DOOM 502 2. PO. BOX 53
JUNEAU. ALASKA 59001-1102 | %C .mCZZZ i . PALMER. ALASKA 936-15
(907) 465-3670 UoXjyte L / (907) 746-1046 - Pjimor
FAX (807) 465-2293 , it N t907) 746-3560 » FAX
-13V (907) 376-8626 - Wasilla

I&epresentatibe itfomalti U. ILarSon
Sioln'rl ~7
April 22, 1993

David T. Walker
417 Harris Street
Juneau, Alaska 99801

Re: Proposed Mental Health Trust Lands Legislation SB 67/HB 201

Dear Mr. Walker:

Responding briefly to your letter of yesterday, suggesting that
"short, uncomplicated legislation could be enacted which would be
very productive”™ in resolving the Chapter 66, Mental Health Land
Trust 1issue. Your suggestions and my comments follow:

Amend SB 67/HB 201 to enact the April 6, 1992 settlement agreement.
It rarely occurs to the Legislature to enact regulations or
agreements especially when the Attorney General has given notice

of intention to withdraw the State from an agreement. But, 1if it
were done, it would only follow Ffull discussion, review and
recommended approval by either Judiciary Committee of the
Legislature. No such recommendation exists and to my knowledge,

your suggestion was never raised during the two months SB 67 was
in Senate Judiciary Committee.

Replace the hypothecated land with 550,000 acres of substitute
Trust lands selected by the plaintiffs and designate as collateral,
lands in Cook Inlet oil and gas fields..If the Finance Committee
were to consider the appropriation of specific lands of the State
to any given public purpose it would only do so at the
recommendation of the Resource Committee. Again, no such,
committee recommendation exists.

Direct the escrow of receipts from the above substitute lands so
they might ultimately be conveyed to the Trust. For better or for
worse Chapter 66 SLA 1991 has a floating effective date - when the
Weiss case 1is dismissed, the law takes effect. Until such time the
State continues to set aside each year six percent of the General
Fund in the Mental Health Trust Income Account. And, appropriations
will continue to be made from that account to adequately fund

mental health programs.
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David T. Walker
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April 21, 1993

HAND DELIVERED

Representative Ronald L. Larson Representative Eileen MaclLean
Co-Chairman Co-Chairman

House Finance C.ommittee House Finance Committee
Capitol Building, Room 502 Capitol Building, Room 507
Juneau, Alaska 99811 Juneau, Alaska 99811

Re: Proposed Mental Health
Trust Lands Legislation
SB 67/HB 201

Dear Representatives Larson and MaclLean:

As brief introduction, I represent Vern Weiss, the original
named plaintiff in Weiss v. State. 4FA-82-2208 Civil. This letter 1is
also written on behalf of Jim Gottstein who represents the Alaska
Mental Health Association, et al, 1in Weiss. The litigation was begun

by the Alaska Mental Health Association through Mr. Weiss and later
the Association became a formal named plaintiff on behalf of trust

beneficiaries. Mr. Weiss and the Alaska Mental Health Association
then are the parties that originally commenced the Mental Health
Trust Lands litigation and have had primary responsibility for
prosecuting it for its ten year course. We are writing you with

reopect to SB 67, which has companion legislation in the House Kknown
as HB 201.

In 1991, Chapter 66 SLA 1991 was negotiated by the
Administration and usl and passed as a proposed settlement of the
class action lawsuit. Any such settlement must necessarily be a

"proposed"™ one because under the rules applying in class actions any
settlement has to be approved by the court as fair and equitable to
the class (including that it is legal) . Th<- approval process is well
under way for Chapter 66 with the court®s initial rulings expected

1/ Along with Jeff Jessee, representing mentally retarded and
mentally defective beneficiaries who intervened later in the
litigation.
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within the next 60 days or so0.2 The basic structure of the Chapter
66 reconstitution of the Trust3 is to return as much original Trust
Land to the Trust as possible and replace the balance with state land
as comparable as practicable and equal 1in value. AIl reconstituted
Trust Land will then be managed for Trust purposes, 1i.e., generation
of revenue for the mental health program.

As expected, Chapter 66 has been vigorously challenged in court
by environmental and other organizations represented by the Sierra

Club Legal Defense Fund. Recently, Unocal and Marathon Oil Companies
entered the lawsuit to claim that the State has no right to transfer
their oil and gas leases to the Trust. Some beneficiaries also
object to- Chapter 66 because it does not guarantee adequate funding
for the mental health program. It is fair to say that the delay 1in
settlement approval 1is related to these parties®™ challenges 1in court.

In addition to the parties formally challenging the settlement 1in
court, industry interests are unhappy with the delay 1in resolving
this situation (as are we).

SB 67/HB 201 have been proposed by these interests as a way to
resolve all their problems with Chapter 66 and immediately resolve
the litigation. To do this it 1is proposed that SB 67/HB 201
substitute a percentage of unrestricted general fund revenues (6% in
SB 67 and 3% in HB 201) for original Trust land not returned to the
Trust. Unfortunately, passage of SB 67/HB 201 in their current form
cannot resolve the litigation quickly and, 1in our view, cannot be
approved as a settlement.

As mentioned, under judicial rules the court must approve any
class action after notice and an opportunity to object 1is given to

all class members. First, a proposed settlement 1is presented to the
court for "preliminary approval."” Preliminary approval 1is granted if
the proposed settlement is "within the range of possible approval and
has no obvious defects"” (such as being 1illegal). IfT preliminary
approval is granted, notice is given to the <class-, the court
receives comments, holds one or more hearings and determines if the
settlement should be granted final approval. The court can suggest
changes, but may not force the. parties to reach a different
settlement. Of course, any trial court determinations are subject to
appeal.

2/ While in one sense the ~.ulings are ™"initial," the issues have
been so extensively briefed by the parties that the court®"s impending

rulings should give a clear view of how the trial court will
ultimately treat the proposed settlement. However, everyone expects
the non-prevailing party(ies) to pursue all available appeals.

3/ Chapter 66 also provides detailed vrules regarding how trust

funds will be applied in support of the mental health program.
4/ A 90 day comment period may very well be a minimum.
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As indicated previously, we believe the parties will soon
receive the trial .ourt"s determinations vregarding initial fairness
and legality of the Chapter 66 settlement. IT SB 67 or HB 201 were

to pass, this process would have to start over and it has taken over
a year to reach this stage with respect to Chapter 66, without
including the time required for the settling parties to draft a basic
settlement document to present to the court for consideration.

Substantively, there are two very serious legal questions
associated with SB 67/HB 201. The Ffirst is whether a settlement 1in
which the Trust, gives up title to the bulk of 1its assets for an
unenforceable under-secured promise to pay money can be approved as
fair. While the proponents of SB 67/HB 201 have striven mightily to
come up with techniques to minimize the chances of the State
breaching (consistent with the proponents”™ unwillingness to put their
interests on the line), the separation of powers doctrine and
specifically Article X, Section 13 of the Alaska Constitution
prohibits the courts from enforcing any debt owed by the State. In
our view, this attribute of SB 67/HB 201 means that such legislation
will not be approved as a settlement.5

The second major problem with the proposed legislation 1is that
it raises the question of whether the requirement that the State pay
a fixed percentage of the general fund into the mental health trust
income account amounts to a dedicated fund prohibited by Article IX,

Section 7 of the Alaska Constitution. The only way this question can
be answered 1is by the courts. The proponents of SB 67/HB 201 want
the beneficiaries to ignore the potential dedicated fund problem and
hope that nobody else will raise it. This would be imprudent because

it would expose the beneficiaries to the unacceptable risk that they
will have released all their claims to Trust property only to have
the settlement challenged later by any citizen and declared 1illegal.
There is virtually no chance that the dedicated fund issue will not
be raised.

Thus, while we share everyone"s frustration with the time being
taken for resolution of the Chapter 66 settlement, there is
absolutely no way that SB 67/HB 201 can resolve the litigation
quickly. More 1importantly from our perspective, SB 67/HB 201 takes
us significantly backward and, will most probably vresult in the
original litigation being revived (including the claim to lands
conveyed to third parties and lands placed in legislative

5/ In fact, the 1978 legislation redesignating Mental Health Trust
land as general grant Jland which was invalidated by the Alaska
Supreme Court in Weiss v. State. 706 P.2d 681 (1985) included a
promise to pay a percentage of funds earned from state lands to the
Trust (albeit a smaller amount than currently proposed).



gﬁg%rlellszeln’ta{éggs Larson and MacLean

designations),6 because, it suffers from substantially greater
infirmities than Chapter 66. To aid in your understanding of this
complex issue, we have enclosed a chart which analyzes the interest
groups®™ goals vis a vis Chapter 66, litigation and SB 67/HB 201, as
well as a brief description of these approaches. We believe that any
unbiased review will confirm that at this point SB 67/HB 201 are
extremely counter-productive.

Al of this 1is not to say that the legislature <can not be
constructive in the current situation. In fact there is short,
uncomplicated legislation that could be enacted which would be very
productive.

The first element of the legislation would confirm, approve and
ratify the April 6, 1992 settlement agreement filed 1in Weiss. In
essence the legislation would enact the settlement agreement. By
doing this all of the legal challenges to the current settlement are
eliminated except those based wupon the <claim that the Jlegislature
does not have the constitutional authority to enter into the
settlement.

A second element of the legislation would replace the
approximately seven million acres of land currently hypothecated to
the Trust with the approximately 550,000 acres of onshore land
nominated by the Plaintiffs as Proposed Substitute Land plus the
approximately 1.5 million acres of the existing collateral of last
resort (offshore Cook |Inlet oil and gas fields). The remaining
currently hypothecated 1lands would be released. We have discussed
this with our clients and they have agreed to this (although it would
take court approval). The reason for this amendment to Chapter 66 is
that a good deal of the opposition to Chapter 66 1is related to the 7
million acres of land currently hypothecated to the Trust.

The third element of the legislation would direct the State to
escrow receipts from new development on Proposed Substitute Land so
that 1if such Jland 1is ultimately conveyed to the Trust, the funds
received will be deposited 1into the Trust Fund.7 After land is

6/ The State has repeatedly attempted to have these claims

dismissed to no avail. A legal memorandum 1issued 1in January 1990
describing these claims and their legal bases v*as widely distributed
in 1990 and is available upon request. The State"s disregarding of

the 1legal principles described in that memorandum resulted 1in the
imposition of the preliminary injunction against the State doing
anything on Mental Health Trust Land without court approval and the
placing of a cloud on all third party interests in Mental Health
Trust Lands.

7/ The Department of Law has 1indicated there 1is no authority to
place such funds 1in escrow under current law.
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nominated as Proposed Substitute Land, in order to protect the
Trust®s future interest, the Plaintiffs must approve any
transactions. If funds received from such new activitycan never be

deposited into the Trust fund, there are many fewer transactions that
it makes sense for the Plaintiffs to approve.

We recognize that there has been 1intense pressure to pass SB
67/HB 201 as a way to immediately resolve the Mental Health Trust

Lands litigation. Unfortunately, that route leads to calamity. We
hope that 1in the rush to adjournment, you will find time to appraise
the Weiss litigation and avoid limited - perspective fixes to Chapter
66 that will only exacerbate the situation. We also hope that you

will accept our suggestions to enhance the acceptability of the
Chapter 66 settlement to the court as a way to help all of us through
this morass sooner than any other course of action presently under

consideration by the legislature.

David T. Walker

Enclosure

cc: James B. Gottstein Peter J. Maassen
Jeffrey L. Jessee G. Thomas Koester
Philip R. Volland Wendy S. Feuer
Charles E. Cole Brian D. Bjorkguist
Charles P. Boddy Kent V. Dawson
Robert B. Stiles Richard S. Thwaites, Jr

Walt Baldwin Vern T. Weiss
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David T.Walker
417 HARRIS STREET
JUNEAU.ALASKA 00501

(007) 1568-0507

GERALD K. DAVIS. JR. (007) aoa-iaed

March 10, 1993
HAND DELIVERED

The Honorable Charles E. Cole
Attorney General

State of Alaska

P. 0. Box 11300

Juneau, Alaska 99811

F.e: Plaintiffs®™ Nomination of
£rg.B.pfifid.”abe.Utwtfi. Eand

Dear Attorney General Cole:

This 1is in response to your letter dated February 25, 1993
pertaining to implementation of the proposed settlement of Weiss et
al v. State. 4FA“82**2208 Civ., with respect tc Proposed Substitute
Land nominations, the Cook Inlet Oil and Gas Proposed Substitute Land
nominations, and mineral closing orders on Proposed Substitute Land.

Your letter asserts that until the proposed settlement has been
finally approved by the court, nominations of Proposed Substitute
Landl are subject to acceptance or rejection by the State. This
assertion 1is incorrect. Article V, Sections 6 and 7, provide:

1/ Article: 111, Section 11 provides:

11, Nomination of Substitute Lar.d. {a} Except for lands in
Legislative Designated Areas, the Plaintiffs may nominate any land
owned by the State and meeting the criteria of Section 55 of Chapter
66 as Proposed Substitute Land for conveyance to the Trust. For the
purpose of this section, land which has been or may be selected under
the Alaska Statehood Act, as amended, may be proposed as Substitute

Land.

(b) If the Commissioner objects that the land so nominated does
not meet the criteria of Section 55 of Chapter 66 or that the total
amount of land nominated as Proposed Substitute Land greatly exceeds
the amount of land foroseeably required to reconstitute the Trust,
then the Commissioner shall notify the Plaintiffs of his or her
objection. The Plaintiffs and the state shall then have 60 days to

resolve the issue. If the issue is not resolved within such 60 day
period, the Commissioner may refer the matter to the court for
resolution under Section 57 of Chapter 66. IfT the Commissioner"s

objection is to the amount of Proposed Substitute Land and the court
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The Honorable Charles E. Cole
March 10, 1993
Page 2

6. Adherence to Settlement Agreement. The commissioner
shall ensure adherence to the provisions of Article V,
Sections 2, 5, and 7 of this Settlement Agreement, * * *
This Section is effeative as of the date of this Settlement

Agreement.

7. Management of Proposed Substitute Land. Proposed.
Substitute Land shall be segregated from entry or disposal,
including closure to mineral entry, unless otherwise

mutually agreed to by the parties.

The Settlement Agreement clearly contemplated and provided that
the Plaintiffs could nominate Proposed Substitute Land prior to court,
approval and tliat once nominated, such lands were to be segregated
from entry or disposal and closed to mineral entry unless the parties

agreed otherwise,

Your letter suggests that the remedy provided to the State for
improper nomination under Artiole 111, Seotion 11(b) 1is not available
until final court approval and therefore the State has the right to
unilaterally rewrite the terms of the "Settlement Agreement to allow
the State to reject nominations of Proposed Substitute Land.# We have
never taken the position that the 11(b) procedure is unavailable to
the State prior to final approval, in fact we have notified your
offices that we believe the State does have the right to exercise the

11(h) procedure and remedy.

Under the procedures of Article 111, Section 11 (b)) of the
settlement agreement (set forth in footnote 1), if the State believes
a nomination does not meet the criteria of Section S5 of Chapter 66
or that the total amount of land nominated as Proposed Substitute
Land greatly exceeds the amount of 1land foreseeably required to
reconstitute the trust, the parties have 60 days to resolve the
issue, following whioh thu State may, if it ohooses to do so, seek a

court determination of whether the nomination stands. We are
therefore treating your February 25, is93 letter as commencing the
60-day period. If at the end of the 60 days, the State continues to

maintain that the nominations are 1improper, it must Tfollow the
agreement and return to court, not take wunilateral action in

violation of the settlement agreement.

Your letter"s assertion that "the state did not aaoept the PSL
nominations of oil and gas tracts because they are not comparable to
any original trust parcels” reflects the Department of Law"s refusal
to acknowledge the Trust"s loss of significant oil and gas properties
for which there must be compensation under the settlement. We have
advised the State that under the settlement there is significant
acreage of Non-Reconstituted Trust Land with oil and gas potential
for which the Trust must be compensated. Frankly, 1 thought we hod

agrees, the Plaintiffs have the right to select which Proposed
Substitute Land shall be removed.
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resolved this 1issue of the propriety of ube nominations last fall
when we met. In any event, by letter dated October 15, 1992, fronm
our project manager, Meg Hayes, to the state"s project manager, Bruce
Phelps, we provided the State with a list of Non-Reconstituted Trust
land parcels that we believed had oil and gas value (copy attached}.
We also know that millions of dollars have been received over the
years from leasee on Original Trust Lands.

The Settlement Agreement is quite alear that the Plaintiffs can
nominate any land for inclusion in the Trust and that a process 1is
than followed to determine if it should ultimately be conveyed to the
Trust, on March 4, 1993, we received a March 2, 1993 letter from Ron
Swanson “"rejecting” additional nominations. The same analysis
applies to the parcels purported to be "rejected" 1in that letter.
One of the procedures, as outlined above, 1is the right of the State
to challenge the nomination in court after a 60-day notice period.
We are confident that our nominations can sustain such a challenge
because of their comparability to Non-Reconstituted Trust land. We
insist that the State follow the agreed-upon procedures and segregate
all nominations from entry or disposal and close them to mineral
entry.2 While we are willing to continue to work with the State with
respect to voluntarily denominating Proposed Substitute Land in
appropriate circumstances we cannot accept the State"s attempt to
unilaterally reject nominations in violation of the Settlement

Agreement.

I urge you to reco.isider your position in this matter, and, 1in
the case of a continuing dispute over the correct interpretation of
the language of our agreement to seek the court®s guidance as
contemplated by the parties and provided under the settlement

agreement.
yours,

£l caJiuw

T. Walker
DTW:ndp
ccs James B. Gottstein Ron Swanson
Jeffrey L. Jessee Bruce Phelps
Philip R. Volland G. Thomas Koester
Margaret J. Hayes Wendy S. Feuer

Brian D. Bjorkquist

2/ tte have been working with DNR on a way to encourage mineral
development on Proposed Substitute Lands but have been told that
current statutes and regulations do not allow sufficient flexibility
to accomplish this.



Charles E. Cole, Esgqg. David T. Walker, Esq.

P.0. Box K, State Capitol 417 Harris Street

Juneau, Alaska 99811-0300 Juneau, Alaska 99801

(907) 465-3600 (907) 586 3537

Attorney General of the Lead Counsel for Plaintiffs

State of Alaska, Defendant

James B. Gottstein, Esgq. Jeffrey L. Jessee, Esq.
406 G Street, Suite 206 615 E. 82nd Avenue
Anchorage, Alaska 99501 Anchorage, Alaska 99518
(907 274-7686 (907) 344- 1002

Attorney for Plaintiffs, Attorney for Plaintiffs
the Alaska Mental Health Anita Bosel, et al.

Association, et al.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

VERN T. WEISS, father and next
friend of CARL WEISS, a minor
child, and EARL HILLIKER, on
behalf of themselves and all
others similarly situated; the
ALASKA MENTAL HEALTH ASSOCIATION,
MARY C. NANUWAK and JOHN MARTIN,
on behalf of themselves and all
others similarly situated;

ANITA BOSEL, FRANCES DOULIN,
SHARON GOODWIN, AND GABRIEL
HAVOC; and H.L., M.K. and ALASKA
ADDICTION REHABILITATION SERVICES,

Plaintiffs,
VS.
STATE OF ALASKA, Case No. 4FA-82-2208 CIVIL

Defendant.

SETTLEMENT AGREEMENT



(iii) any disputes with respect to the management of Hypothe —
cated Lands, including application of this section,
shall be resolved by the court under Section 57 of
Chapter 66.

6. Adherence to Settlement Agreement. The Commissioner
shall ensure adherence to the provisions of Article V, Sections
2, 5, and 7 of this Settlement Agreement, 1including but not
limited to noting to the record the status of Hypothecated Land
and promulgating a Department Oroer in the form attached hereto
as Exhibit 1. The Hypothecated Lands List shall also be recorded
by the State at 1its expense. This Section is effective as of the
date of this Settlement Agreement.

7. Management of Proposed Substitute Land. Proposed Sub-—
stitute Land shall be segregated from entry or disposal, 1includ—
ing closure to mineral entry, unless otherwise mutually agreed to
by the parties.

ARTICLE VI.
EXERCISE OF REMEDIES FOR BREACH OR DEFAULT.
Remedies for Breach of Responsibilities and Obligations.

The parties agree that each provision of Chapter 66 and this
Settlement Agreement are of material 1importance to this settle—
ment. In the event of:

(i) a breach by the State or Plaintiffs of any provision,

term, or covenant of this Settlement Agreement;

(ii) a failure of a party or the Trust Authority to comply
with any applicable provision of Chapter 66 or this

Settlement Agreement; or

HENIAL HATH TR LACS SETTIBVENT AGHERVENT e A2



DEPARTMENT OF FISH AND GAME
POSITION PAPER

Birr No : HB2 01
Sponsor: House Resources Committee

Division: Habitat and Restoration

Department Position: Support HB201 with amendments.

HB201 1is an improvement over existing Mental Health Trust legislation
because ADNR management of trust Ilands, 1if governed by state land
management statutes and negotiations would provide greater
consideration of public resources and interests in the use and disposal
of trust lands, and would offer the trust land management services at
lower cost than they could obtain as an independent organization.
HB201 limits state Uland in legislatively designated areas held as
collateral to old Mental Health Trust lands, rather than all lands as
required in existing statutes. HB201 would not prevent money from
wildlife stamps, fees, etc., Tfor use of special areas managed by ADF&G
from bBing allocated to the department for special areas management.
HB201 does not allow the Mental Health Trust to select lands 1in
legislatively designated areas.

KB201 1is an improvement over SB6"7 and existing Mental Health Trust
legislation in that it only requires 3% of the general state revenue be
deposited in the Mental Health Trust. This 1is a much more reasonable
amount than SB67 or AS 38.05.800 which require a 6% deposit.

The meaning of the new AS 38.05.800 subsection (2) is not as clear as
it could be. Apparently this subsection means that the existence of an
oil and gas lease, mining claim, etc., would not prevent 1land from
being transferred to the Mental Health Trust. This subsection should
be rewritten to simply say that state lands with existing mining
claims, leases, oil and gas leases, and unconveyed municipal selections
may be transferred to the Mental Health Trust.

Rewrite AS 38.05.800 (2) to say land that 1is subject to any or all of
the following may be transferred to the trust. Add a section 5 which
says: lanf purchased with Walloo-Breaux or Pittman Robinson funds for
public purposes 1in legislatively designated special areas which fall
within original Mental Health Trust lands may not be transferred to the
trust.

Commissioner"s Signature i DATE .it
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PREVIOUSLY PROPOSED AH2NDH2NTS AND G3H3 201 (R33)

Rraparad for Hcus”™ Reacurcas committae Kaariag

March 29, 1993

Management of. .Bectlon 802 Land

As previously proposed, if a parcel cf land qualified as
"Section 3021 land because cf the existence of a third-party
interset or appropriated use, then the amendments would have
required the Department of Natural Resources to manage all of
that land under Section 302 (general grant land management
standards,” . Per example, 1in the case of a OMHTL covered by a
surface lease, DNR would have bean required to not only
administer the surface lease under Section 802, but DNR would
also be required to administer the mineral estate under
Section 802.

CSHB 201 changes this by providing that only the
qualifying interest or interests (e.g., the surface lease)
will be administered by DNR under Section 802. Each of the
remaining unappropriated "sticks*1l in the "bundle"™ of property
right3 will be managed under Section 3 (AS 37.14.009).

This creates the potential for a conflict between DNR"s
management of a qualifying (e.g., preexisting) 1interest under
Section 802 standards, and management of the other "sticks" by
the trust authority (or DNR as its contractor) under Section 9
standards. A new section has been added to CSHB 201 (Section
4 on page 3) to require that any such conflicts are to be
resolved in accordance with the many laws (including court
decisions) that apply to confliats between surface and mineral
uaers. The reason this new section has been included is to
make it clear that the trust authority®"s management is subject
to these developed legal principles and that these principles
are not to be distinguished or disregarded just because the
trust is the landowner and the trust authority has a
obligation to manage 1its assets in a fiduciary manner to
fulfill the purposes of the trust. Of course, because the
trust takes its land and mineral assets subject to existing
third-party interests, any contractual rights addraasing
whether other concurrent land uses are allowed must also be

PAE1
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honored by tha trust authority in its management cf the other
"sticks" wunder Section 9.

Transfer cf Title to Trust Authority

As previously proposed, the amendments required DNR to
"convey title" to the reconstituted trust land to the trust
authority. CSHB 201 now clarifies that DNR shall convey title
"by patent without survey" to the trust authority (Section 16
on page 10). A new section has been added to CSHB 201
(Saction 7 on page 4) to clarify that these conveyances are
exempt from the existing requirements of the Alaska statute
which arguably requires that these lands be surveyed prior to
conveyance. This is a reasonable compromise because it allows
the trust authority to actually take title by patent while at
the 3ame time delaying the expense of surveys until there is a
real reason to survey a particular parcel of reconstituted
trust land.

Identification of Property,.to be. Returned to
Reconstituted Trust

In CSHB 201, AS 3S.05.800 (contained in Section 3 on page
5) has been rewritten to clarify exactly what OMHTL 1is being

returned to the reconstituted trust. What was previously
defined as "conveyed or encumbered” 1land is now defined as
"conveyed" land. Tha word "encumbered"™ has been deleted from

the definition, because conveyed land is generally being
removed from the trust while encumbered land is generally
being returned to the trust (subject to existing third-party
interests and appropriated usee).

At the request of DNR, additional categories of lands
have been added to the li3t of "conveyed"™ OMHT lands that are
net being returned to the reconstituted trust.

In CSHB 201" "reserved by lav/ from the public domain"™ has
now also been defined (page 6>. The term covers the OMHTL 1in
legislatively designated areas (LDAs) that are not being
returned to the reconstituted trust.

Finally, a provision haa been added to CSHB 201 (AS
38.05.800(b) at the bottom of page 6) to clarify that if
either the surface or the mineral estate of OMHTL has baen
"conveyed," then neither sstat3 is being returned to the
reconstituted trust.

PAE?2
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Protected Thirti-PartY Interests in QMKTL

With tha assistance of DNR, Section 302 of AS 33.05 (AS
33.05.302 starting at the top of page 7 of CSKS 201) haa been
revised to broaden the list of protected third-party interests
so that all third-party rights are protected. New definitions
have been added to cover "land use permits"” and "land rights
convertible to title,"” The later term covers land interests
(such as Isasss and homestead rights) that may be converted to
title. A new subsection (e) added to AS 38.05.802 (on page 3
of CSHB 201) provides that these "land rights convertible to
title" are treated as protected third-party interests unti?
title is issued, at which time the trust is divested of its
interest in the property. This allows the trust to receive
the lease payments cr ether revenues generated from these OMHT
lands unless and until they are converted to fee interests.

Additional language has also bean added to CSK3 201
(subsection (f) to AS 38.05.302 on page 8) to clarify that for
purposes of mining claims and mining leasehold locations,
OMHTL 1is considered to have been open to mineral entry unless
closed to mineral entry by a court cr DNR order. Al OMHTL
has been clcsad to mineral entry by court and DNP. orders since
November 5, 1935 and the provision 1is not intended to alter
the affect of these closing orders.

blinding—-of DNR Lana Management Responsibilities

Under the bill DNR is required to manage all Section 302
interests, In addition, the trust authority 13 required to
contract with DNR to manage the rs3t of tha reconstituted
trust as well/ unless the trust authority determines that the
best interests of the trust beneficiaries would be served by
other arrangements (for example, direct trust authority
management/ or a contractual arrangement with a private land
management contractor). CSH3 201 has been revised to include
two new sections (Sections 10 and 11 on pages 9 and 10) which
allow the legislature to make appropriations from the mental
health trust income account to fund DNR % management duties,
of course, the bill already provides that any revenue
generated from DNR % management of OMKTL must be deposited by
DNR 1into the same mental health trust income account from
which DNR can be funded.

| PAGE3
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AMENDE D APPROVED
Date:...C2..7. . cee, T —

Submitted by: Assemblymember Bamett

Prepared by: Assembly Policy and Budget
Office

For reading:

ANCHORAGE, ALASKA
AR NO. 93- 71 (As Amended)

ARESOLUTION OF THE ANCHORAGE MUNICIPAL ASSEMBLY SUPPORTING AN
EXPEDIENT AND FINAL RESOLUTION TO THE MENTAL HEALTH LAND TRUST
LITIGATION

WHEREAS, an expedient and final resolution of the Mental Health Land Trust litigation
and establishment of funding guidelines for mental health programs, is important for the residents
of the Municipality of Anchorage and the State of .Alaska; and

WHEREAS, orderly acquisition, management, and conveyance of lands for municipal
purposes is vital to the continued and orderly development of the Municipality; and

WHEREAS, continuation of existing multiple-use land-use patterns on lands within or
adjacent to the Municipality is important for industry, recreation, and tourism; and

WHEREAS, in 1991, the Legislature adopted Chapter 66, SLA which proposed a
resolution of the Mental Health Land Trust dispute that would return as much of the original
Trust Land as possible and exchange other State land for original Trust land that could not be
returned, that would provide a series of cash payments to be made over a twelve year period,
and which pledged 6.7 million acres of State land to be held as security to insure completion of
the land reconstitution and the cash payments; and

WHEREAS, subsequent efforts to implement Chapter 66, SLA 1991 have encountered
significant and protracted litigation involving multiple affected parties, frustrating a final
resolution to the Trust settlement for an indeterminate number of years; and

WHEREAS, until all litigation is resolved, the uncertainties regarding land ownership and
management restrictions Will continue to hamper land-use activities on (1) the 6.7 million acres
of State land being held as security, (2) the one millioa acres of original Mental Health Trust
land, some of which has been transferred, or tentatively approved for transfer, to the
Municipality, (3) the hundreds of thousands of acres of land being nominated as exchange land,
including certain lands located within the Municipality, and (4) any other State land, including
State land located within and adjacent to the Municipality which may be proposed for
development; and

WHEREAS, the Assembly has concluded that continued attempts to implement Chapter
66 would result in significant disruption to public and private development within the
Municipality and adjacent areas; an*
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4

5 WHEREAS, continuing uncertainty regarding the disposition of those Municipal
6 entitlements that were once original Mental Health Trust lands has frustrated Municipal planning
7 and development activities; and

8

9 WHEREAS, the land reconstitution as proposed in Chapter 66 would have die pocential
10 to create financial hardships and uncertainty for already marginal resource development because
11 the Trust would be required by law to maximize money it gets from business in order to meet
12 its responsibility to the Trust beneficiaries; and

13

14 WHEREAS, ongoing efforts to plan for and develop a four season ski resort in the upper
15 Girdwood Valley will be frustrated or halted by land claims made by certain mental health
16 litigants to that land pursuant to Chapter 66; and

17

18 WHEREAS, the State Superior Court concluded on January 14, 1993, that, "at this point
19 in time... the likelihood of final approval [of Chapter 66] is speculative, at best"; and
20
21 WHEREAS, the basic provisions necessary for an appropriate and reasonable settlement
22  responsive to the mental health community’s concerns regarding dependable long-term funding,
23 establishment of an integrated comprehensive Mental Health Program, and Trust reconstitution,
24 as well as responsive to the Assembly’s concerns regarding the Municipal lands, have already
25 been agreed to in previously adopted legislation.
26
27 NOW, THEREFORE, the Anchorage Assembly resolves:
28

29 Section 1: That the Anchorage Municipal Assembly supports alternative settlement
30 options to the Mental Health Trust litigation, such as those introduced by the Senate and House
31 Resources Committees in SB 67 and HB 201, which:

32

3 1 return to the Trust approximately half the original Trust lands which still have
34 clear title, including lands with certain encumbrances which would be compatible
35 with the Trust management, and which have not been placed in legislatively
36 designated areas or transferred to municipalities;

37

38 2. in place of those lands which cannot be returned to the Trust, provide an annual
39 allocation of a percentage of the unrestricted general fund to the Mental Health
40 Trust Income Account, for subsequent appropriation by the Legislature, as is
41 currently required by law (SLA 210, 1990), thereby providing for continuing and
42 dependable financial support for the State’s mental health programs and
43 eliminating the need for the litigious land exchanges;

44

45 3. retain provisions for trust management and mental health program priorities that

have previously been agreed to and adopted (Chapter 66, SLA 1991); and

IN
o
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4. identify those original Trust lands which are located in legislatively designated
areas to be held by the State as security, but managed consistent with their
legislative designations, to insure that the annual allocations to the Mental Health
Trust Income Account are made in accordance with the agreement.

Section 2: Tliat this resolution presents a reasonable, responsible, and more timely
solution which positively addresses the Assembly’s concerns identified above.

Section 3: That a copy of this resolution be submitted to each member of the Eighteenth
Alaska State Legislature and to the Governor.

Section a; That this resolution becomes effective upon passage and approval.

PASSED AND APPROVED by the Anchorage Assembly this day
of , 1993.

Chair
ATTEST:

Municipal Clerk

LW EZARS
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POSITION STATEMENT
MENTAL HEALTH TRUST LANDS SETTLEMENT

Representative Jeannette James

March 19, 1993

Today Alaska finds itself locked up, with most resouice development
on hold and many residents unclear about title to their land. As
legislators we are being bombarded with pressure from our voters to
solve the Mental Health Lands issue and many of us feel obligated to
do this. However, it appears that we have allowed ourselves to be
forced into a no-win situation. We are not even party to the lawsuit,
yet we are expected to have the same powers as the court to find a
solution. This we simply cannot do. Here are my ideas:

(First, A THOUGHT - should we perhaps enter the lawsuit as
interveners?)

| am not willing to support any agreement or legislation which
alters the Legislature's ability to appropriate funds for mental
health expenses or to use excess funds held by the mental health
authority for other purposes or which alters the original intent of
the original mental health enabling act. | cannot support the
provision on Page 8 of Chapter 66 which requires the legislature to
submit "findings" if their appropriations vary from the Mental Health
Authority's request.

| concur with paragraph #3 in Mr. Cole's March 12 letter:
"....Resolution must bear a reasonable relationship to the remedy
specified by the Alaska Supreme Court: (1) return to trust status of
the original mental health lands still in state ownership; and (2)
compensation to the trust for the fair market value of former
mental health lands that have been sold subject, to a set-off for
state mental health expenditures.”



| believe that NO legislation of any kind will solve the problem. The
problem must be solved by an agreement of 100% of the involved
parties and approved by the court. Legislation can only make law out
of a previously-agreed-upon settlement.

The following figures are only estimates, but please consider them:

ESTIMATED STATE EXPENDITURES ON
MENTAL HEALTH

isjnee. 1979. in 1991 (

Attorney Costs 1987 - 1993
Plaintiffs $2,592,900

State 999,700 $ 3,592,600
Operating Expenses 1979 - 1991 $1,128,499,000

Est. operating exp. 1992 - 1993 200,000,000
Capital Expenses 1979 - 1993

38,251,500 x 2.44 ("1991 factor") $ 93,333,660

(NOTE: This does NOT include 1993
building replacement costs OR land.)

TOTAL $1,425,425,260

Total surveyed Mental Health Trust Lands 997,900 acres

Unencumbered lands - 352,386 acres

Encumbered lands 645,514 acres
1425425260

= $2208/acre paid by state

645514

If these figures are valid, the state has already paid over $2000 an
acre to the Trust. We need to consider the original intent of the
enabling act. Is this intent being met? If not, what can we as
legislators do to help the parties refocus on the original intent?
How can we exert political pressure on the involved parties to
respond positively? | for one do not appreciate the burden on my
back of something | cannot solve.



CALCULATIONS
(Estimates based on actual figures)

Representative Jeannette James
March 29, 1993

Conveyed to third parties
Conveyed to municipalities
Land Settlements

46.000 acres
43.000 acres

conveyed to Native corporations 36.000 acres
conveyed to University of Alaska 3.000 acres

Condemned
Leased to third parties
Material sales
Mining claims
Legislatively designated areas
State forests
Parks, wildlife refuges, etc.

5.000 acres
89,225 acres
1,900 acres
60.000 acres

113,289 acres
243,600 acres

Inter-agency land mgmt agreements 4,500 acres

Unencumbered

TOTAL surveyed lands

Unencumbered 352,386
Condemned 5,000
Leased 89,225
Material sales 1,900
Mining claims 60,000

Land mgmt agreements 4,500

Keep as
Trust Lands 513,011

352,386. asies

997,900 acres

Third party
Municipalities
Native corp

U of A
Legislatively des.

Keep as
State Lands

CURRENT STATUS OF THE ORIGINAL MENTAL HEALTH TRUST LANDS:

46,000
43,000
36,000

3,000

113,289

243,600

484,889



ESTIMATED STATE EXPENDITURES ON

MERIAUIEALIB
(since 1979. in 1991 dollars”®

Attorney Costs 1987 - 1993
Plaintiffs $2,592,900

State 999,700 $ 3,592,600
Operating Expenses 1979 - 1991 $1,128,499,000

Est. operating exp. 1992 - 1993 200,000,000
Capital Expenses 1979 - 1993

(1979-1990 total x 1.2625 "1991 factor” 44,149,186

plus 1991, 92, 93 w/o factor)

TOTAL $1,376,240,786

SB48 &493 $2,243 updated to 1991
for total value of Mental Health LandS.........ccccovvuvennnn..n. $2,402,253,000

Total land value $2402253000
= $2408 / acre

SURPLUS state has paid Trust $ 208,628,074
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Tossing in the tow el

T HE APPARENT failure ofthe mental health trust settlement

agreement probably is being greeted with some cheers across
the state. Most people who have followed the issue are frustrated by
all the legal tangles and delays that have come with effortsto re-
build the original land trust set up by the federal government al-
most 40 years ago. The rebuilding is necessary because ofa 1985
court order which said the state had no business dissolving the trust
in 1978, an action which followed years of neglect and non-manage-
ment ofthe mental health lands.

Putting the trust back together, however, has becjme as compli-
cated as unscrambling eggs. Twoyears ago, it appeared Attorney
General Charlie Cole and then Resource Commissioner Harold
Heinze had come up with a solution. They reached agreement in
1991 with attorneys for the mental health groups and won approval
by the Legislature to replace land originally held in trust with state
lands ofequal value and comparable in character.

It was an involved plan, one that permitted mental health
lawyers and trustees to identify state public lands on a tentative ba-
sis pending final approval by the court ofthe whole agreement. And
identify lands they did: oil leases in Cook Inlet, coal fields, ski re-
sorts, gold mines and anything else of potential value. Each piece of
land selected, however, meant planned development activities there
were put in limbo, making developers more and more disenchanted
with the plan. That wasnt the only problem.

ASPART OF the 1991 settlement agreement, the state was to
be free to issue patents on previously purchased small tracts ofmen-
tal health lands. Alaskans who own these so-called “mom and pop”
lands are now prohibited from selling, exchanging or otherwise de-
veloping the land until the legal cloud is lifted.

The agreement was supposed to make that possible. It didn'.

A Superior Courtjudge rejected releasing any of the original trust
lands until the whole agreement is finalized. Last week, the
Supreme Court backed the decision.That prompted Gov. Walter
Hickel to give notice that the state would back out ofthe agreement
—unless lawyers can figure out another way to free up the so-called
mom and pop lands. That’ not likely to happen. More likely, the is-
sue will now go back to the Legislature for resolution.

Bills are moving in both houses which abandon the idea ofreplac-
ing trust with state lands to generate revenue. Instead, the new leg-
islative proposals would commit annual funding from the state trea-
sury to cover mental health needs. A Senate bill would earmark 6
percent ofgeneral revenue each year for the mental health trust,
while a House bill would commit 3 percent.

This alternative is bad policy and would set a bad precedent. But
given that the best alternative just fell apart, it may be the only po-
litically possible resolution.
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A judge has ruled that Cook In-
let oil and gas leases may be trans-
ferred to a new menlal-healtli
lands trust without violating the
lease terms, but the issue is far
from resolved, attorneys said
Tuesday.

Oil companies oppose the possi-
ble transfer because the trust
might look to increase 'ls revenues
for mental-health programs by col-
lecting higher royalties on oil and
gas production.

The ruling by state Superior
Court Judge Mary Greene ol’ Fair-
banks is an initial defeat for the oil
companies that hold the state
leases. They plan to appeal to the
Alaska Supreme Court.

"This is just the first round in
the fight." said Peter Maassen. an
attorney for the companies. "Noth-
ing's over yet."

Greene also ruled Friday that a
slate administrative order dealing
with management of lands being
considered for the trust is invalid
because it was not adopted in com-
pliance with the state Administra-
tive Procedures Act

The ruling is the latest chapter
in the long legal saga over the
trust. It follows another ruling late
last month in which Greene struck
down a key part of the proposed
trust settlement as unconstitution-
al.

The oil industry opposes the possible

transfer of oil and gas leases to a new

mental-health

lands trust because the trust

might try to collect higher royalties.

tile settlement two years ago. It
was seen as a relatively quick way
to end the costly, decade-old law-
suit challenging the Legislature's
illegal dissolution of the trust m
1978.

Congress created the 1 million-
acre trust in 1JAG designating pro-
ceeds from development and man-
agement of the lands to fund pro-
grams for mentally ill Alaskans,

Advocates for the mentally iii
sued the state over the dissolution,
and the Alaska Supreme Court in
1985 ordered the stale to recreate
the trust. The Settlement proposes
to do mat with original trust land
and substitute land for those trust
parcels that were sold or otherwise
obligated.

As security, the stale agreed to
designate 0.7 million acres that the
trust could foreclose upon if the ex-
change is not completed by De-
cember 1994 But Greene ruled last
month that the Legislature im-
proper!.! delegated the task of pre-
paring the list of security lands to
a stale agetic\ without the proper
standards and procedural safe-
guards.

Gov. Waller J. Hickel tried to
persuade lawmakers to pass a bill
to correct that problem in the linal
days of the recent legislative ses-
sion. but failed.

Attorney General Charlie Cole
said he has not yet talked to Hickel
about the possibility of a special

session to address the issues
Greene has raised.

On Friday. Greene ruled on
challenges to the settlement

brought by Marathon and I'nocal
oil companies.

The companies say they want to
keep the state as their landlord be-
cause it must consider the broader
public interest in managing the
leases. The trust, on the other
hand, would be interested solely in
getting the most money from the
leases, Maassen said.

Greene ruled that the assign-
ment of the leases to the trust
would not harm the companies, as
they had claimed.

But she did not rule on the
broader issue of whether the lucra-
tive leases are comparable lo for-
mer trust lands

The state has maintained that

c~|™-93

they are not comparable because
none of the original trust lands
were in Cook Inlet or capable of
producing ail and ges. Cole told
lawmakers earlier this month that
he would not support transferring
the leases o the trst.

But Cole indicated Tuesday that
he might hack down from that
stand

The judge ruled in favor of the
companies on another isse. She
said the stale may not release con—
fidential production and revenue
records on the leases to the men—
tal-health plaintiffs uttil the settle—
ment lakes effect.

Meanwhile, Cole said Greene 3
rejection of the administrative or—
der dealing with management of
lands considered for the new trust
can be fixed without legislation.

"That can be easily cured by
simply redoing the process””so it
complies with the Administrative
Procedures Act. he said. That will
require putting the regulations
through public review, with hear—
ings.
Philip Volland, an attorney for
mental-health advocates who have
not endorsed the settlement, said
Cole was minimizing the effect of
doing that. Developers, environ—
mental groups and other interests
can be expected to fight the re—
strictions and conditions the order
places on the use of the security
and substitute lands, some of
which have strong recreation and
development potential, he said.



CHAPTER 66 BACKFIRES
(continued from page one)

their lawsuit against Chapter 66. It seems they
don't appreciate having their multi-million dollar
investment tied up in this debacle. They, too, have
a few more reasons why they think the Settlement
is illegal. Last week, the Court let them into the
lawsuit too.

It's not surprising then that those concerned with
economic development, coal and other mining
interests have also weighed in against Chapter 66.
They don't want to deal with a land management
bureaucracy whose only interest is making money
for the beneficiaries, instead of economic activity
and jobs. The continuing stream of litigation is
viewed as an Arctic blast of cold wind that
discourages investment and development of any
state Land.

Chapter 66 was supposed to give clear title to the
innocent Alaskans who thought they purchased
and owned "state" lands. Assuming that Chapter
66 would be approved by the Court and because it
looked like all this was going to take a lot longer
than anticipated, the State filed a motion to get
these "Moms and Pops" released from the lawsuit.
Last week, the Judge denied the State's request,
stating that the "relief" requested could be
considered "nothing more than a cruel hoax"
because "the likelihood of final approval [of
Chapter 66J is speculative, at best."

Deciding who is right will take time, in fact, years.
The challenges to Chapter 66 will first be decided
in the Superior Court and appealed to the Alaska
Supreme Court. Some issues will even go to the
U.S. Supreme Court. All this has to happen before
Chapter 66 receives final approval.

So, instead of a one million care "spill" we have
overeight million acres tied up in thisand counting.
Instead of a settlement agreement, we are faced
with additional lawsuits and years of costly
litigation before we get a decision on Chapter 66.
Oh, by the way, it doesn't look like the land will

make enough money to even start to pay for the
Mental Health Program. So much for the
beneficiaries.

It was my hope that Chapter 66 would lead to a
better life for people who are beneficiaries of this
Trust. | thought it would free the thousands of
innocent third party hostages caught in the middle.
Since Chapter 66 has proven to present far more
difficulties than anticipated, my clients withdrew
their support of Chapter 66.

Now, what are our options? We could stay on
course with Chapter 66 until the bitter end. We
could return to the original lawsuit and litigate the
8,000 illegal transactions the State made with
Trust lands. Or we can look for another solution.
A strange coalition of developers,
environmentalists, miners and dissenting plaintiffs
think they may have one. Since we can withdraw
our support of Chapter 66, but not from this case,
we are sure going to look hard at this alternative.
We hope everyone else will too.

KEYNOTES is a publication of the Alaska State
Association on Developmental Disabilties (ADD). The
views expressed within these pages are those of the
editors and should not be construed to represent the
opinions or policies of the Association. KeyNotes
welcomes any commeuts on articles, suggestions for
future articles and recommendations for making thk-
newsletter as responsive as possible to the needs auu
desires of individuals experiencing developmental
disabilities.
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1956 - THE FEDERAL GRANT

During territorial days, the federal government imposed a
barbaric mental health system on Alaskans. People who
experienced mental disabilities such as Alzheimer's disease,
mental retardation and mental illnesses were tried and
convicted of the crime of being an "insane person at large".
After conviction, they were sent to Momingside Hospital in
Oregon where the federal government paid the hill.

O cr time, Alaskans became more and more outraged over
this treatment. In sedition, impending Statehood meant that
Alaska would need to assume responsibility for
administering and funding its own mental health program.
Finally, in 1956, Congress passed the Alaska Mental
Health Enabling Act. granting authority to the Territory of
Alaska to administer its own mental health program. To
provide funds to operate the ;ir_ogram. Alaska was granted
the right to select one_million acres of land to be
administered as a public Trust.

Recognizing that the purpose of the Trust was to earn
income, the Territory, and then the State of Alaska selected
land that was believed to be the most valuable property in

the State. These included urban and suburban lands in
Anchorage,  Fairbanks, Juneau, Sitka,  Ketchikan,
Petersburg, Wrangell, Haines, Homer, Kodiak and

Skagwav. Also selected were lands on the Kenai peninsula,
in the Matanuska and Susitna Valleys and in Kachemak
Bay. High value resource lands were also selected, such as
60% of what is now known as the Haines State Forest,
forest lands at Cape Yakataga. a significant percentage of
the known coal resources, oil and gas prospects, and prime
mineral districts of the State. These lands were selected
because they were best suited to the production of income
in perpetuity.

Although the land was selected for the Trust, and was
supposed to earn money in support of the mental health

program, the State Division of Lands received no direction
on managing the Trust lands as a Trustee. As a result, no
Trust administration was established, and no trust fund
was created. In this vacuum some of the land was
improperly disposed of and no proper accounting of Trust
funds was made.

1978 — THE GREATLAND THEFT

Due to the valuable nature of the land, there was
tremendous pressure by municipalities and individuals to
make Mental Health Trust Lands available for other
purposes. In response to this pressure, in 1978 the Alaska
Legislature attempted to abolish  the Trust by
"redesignating” Mental Health Trust Lands as general grant
lands.  In exchange, the legislature was supposed to
compensate the Trust with 1.5% of revenues from all State
lands. However, not a single payment to the Trust account
was ever made.

1982 - THE ORIGINAL LA WSUIT

An attempt was made to get the legislature to correct this
blatant violation of federal law and the State's obligation as
a Trustee. After being told "we don't care if it is illegal -
sue us", the Alaska Mental Health Association sponsored
the beginning of the litigation in 1982. Vem Weiss, or,
behalf of his son Carl, and Earl Hilliker, on behalf of
themselves and the class of people entitled to henefits under
the Trust (beneficiaries of the Trust) were named as
plaintiffs in the lawsuit. Since that time, the Alaska Mental
Health Association, representatives of the mentally retarded
and mentally defective (developmentally disabled), and
representatives of chronic alcoholics with psychosis have
formally intervened to participate with the original plaintiffs
in the lawsuit.  Elderly people with dementias, such as
Alzheimer's disease, are also beneficiaries of the Trust



1085 = THE ALASKA SUPREME COURT
DECISION

In 1985. in what is known as the Weiss Decision, the
Alaska Supreme Court rejected the State's ar%uments that
there really was no Trust. The Court ordered that the "trust
must be reconstituted to match as nearly as possible the
holdings which comprised the trust when the 1978 law
became effective"

At the time of the Weiss Decision, the following legally
questionable actions had been taken by the State with
respect to Mental Health Trust Lands:

370.000 acres  Designated as state parks, refuges, etc.
83.000 acres  To Municipalities
36.000 acres  To Native corporations
50.000 acres  To individuals ("Moms &Pops")
3.000 acres  To the University of Alaska, and
150.000 acres  Encumbered land
692.000 acres Total

Obviously, determining which of these lands could be
returned to the Trust would involve years of litigation
Returning these lands would create incredible hardship for
thousands of innocent third parties and disrupt decades of
land use planning efforts. This began what has become
years of unsuccessful efforts to reach a settlement as a way
to avoid this court ordered mandate to return the original
land to the Trust.

1987 = SETTLEMENTATTEMPT HI
CHAPTER 48

Chapter 48 would have determined the fair market value of
the original one million acres under procedures approved by
the Interim Mental Health Trust Commission set up by the
State. The State would then "rent" the Trust lands in
perpetuity for 8% of their value. As security, the Trust
would have been made whole with legislatively designated
lands of equal value to those Trust lands illegally disposed
of by the State. The Alaska Mental Health Board was
created to determine the needs of the mental health program
and make recommendations regarding necessary funding for
the mental health programs to the Governor and
Legislature.

1990 - THE OBSTRUCTION TO
IMPLEMENTATION OF CHAPTER 48

The Interim Mental Health Trust Commission worked from
the passage of Chapter 48 until January of 1990 to
determine and approve the appropriate valuation procedures
to implement Chapter 48.  On November 7, 1989, the
Commission adopted by a two to one vote (the State's

representative dissenting) its final approved procedures for
determining the value of the original Mental Health Trust
Lands Utilizing these approved procedures the value of the
Mental Health Trust Lands, as of September 7. 1987. is
§2.243 hillion  However, on January 23, 1990. the State
Department of Natural Resources announced a creative
interpretation of Chapter 48 that the Commission could not
approve any valuation procedures that the Commissioner of
Natural Resources did not accept. On February 1 1990,
the Department of Natural Resources issued its Minority
Recommendations, indicating it believed the value of the
Trust Lands was only S565 million. The Commissioner of
Natural Resources then declared an "impasse”.

1990 - SETTLEMENT ATTEMPT W2
SENATEBILL 493

During the 1990 legislative session, a bill was introduced
which would have adopted the $2,243 billion value for the
Trust lands and implemented Chapter 48. However, in the
closing hours of the session, a Finance Committee
substitute was passed which changed the compensation
from 8% of the value of the Trust lands to a permanent 6%
of unrestncted general fund revenue.

The Beneficiaries commissioned an economic analysis of
changing the form of compensation from the value of the
land to a percentage of declining state revenues. Not
surprisingly, the Beneficiaries believed that this change
seriously under compensated the Trust.

This, together with the lack of security’ for the promise to
pay and the lack of an adequate Trustee, led the
beneficiaries to reject this unilateral attempt to settle the
litigation.

1990 - THELAND FREEZE AND
ITS CONSEQUENCES

Faced with yet another example of the State breaking it's
promises and breaching its responsibilities as a Trustee, the
Beneficiaries went hack to court for an injunction that
would prohibit the State from transferring or issuing any
permits or leases on Mental Health Trust lands. The Court
granted the injunction which held that the Beneficiaries
were entitled to challenge the status of previous dispositions
of Mental Health Trust lands.

The Beneficiaries' attorneys believe tliat a third party does
not receive good title to Mental Health Trust Lands uiJess
tliat part¥ paid value for the land and had no reason to
know of the breach of trust. They believe tliat all persons
will be found to have "constructive knowledge" of the
breach of trust because it was a matter of public record.



The difficulties tliat third parties are now experiencing are
the difficulties the State, the Beneficiaries and others have
tried to avoid by continuing to look for a settlement to this
ISSUe.

THE INNOCENT THIRD PARTIES
CAUGHTIN THE CROSSFIRE

There are over 6,000 questionable actions tliat have
occurred on Mental Health Trust Lands that are open for
reversal. ~ Prospective activities on Mental Health Trust
Lands have been suspended, or are in limbo. For example,
the Wishbone Hill Coal Mining Project has been put on
hold pending determination of certain legal questions.
Usibelli Coal Mine operates substantially on Mental Health
Trust Lands and its future operations are planned to be
substantially on Mental Health Trust Lands. The Diamond
Chuitna Coal Project in the Beluga Coal Field is also on
hold. People who have received patents to Mental Health
Trust Lands, like the Moms and Pops, may lose their land1
Lessees of Trust lands may have their leases declared
invalid. Municipalities which received Trust lands face the
possibility of losing the land despite the fact that they've
already spent time and money in planning for its use.

1991 - SETTLEMENTATTEMPT #5
CHAPTER 66

During the 1991 session, legislation was once again
introduced in an effort to reach a settlement. Lengthy
negotiations with the Legislature resulted in the agreement
to create a Mental Health Trust Authority to serve as a
Trustee. However, the Administration refused to consider a
cash based settlement. With less than two weeks ieft in the
session, the Administration and three of the four plaintiff
%roups began negotiating what would become Chapter 66.
hapter 66, if approved, would:

1) Create the Mental Health Trust Authority as Trustee,

2) Return as much ofthe original Trust land as possible to
the Trust,

3) Exchange other comparable state land for original Trust
land that cannot be returned,

4) Be%in the exchange process before Chapter 66 is
approved by the courts pursuant to a Settlement Agreement
negotiated by the parties after the session,

5) Hypothecate (pledge as security) 6.7 million acres of
State land to be foreclosed upon in the event the land
exchange is not completed before December of 1994,

6) Become effective only after the settlement is finally
approved by the courts, the Weiss case is dismissed, and
the time for any appeals has expired.

| On the other hand, the Beneficiaries have tned to eliminate unnecessary hardship, and when no harm to
the rust is apparent, the Beneficunes have uro/ormly agreed to modify- the injunction lo allow things to
proceed.

1991 - LAWSUITS OVER CHAPTER 66

In October of 1991, a group representing tourism, sport
fishing, environmental and other public iInterests sued to
intervene in the lawsuit. They believe that Chapter 66
violates State law, the State Constitution, and the Statehood
Act. They abject to transferring to the Trust hundreds of
thousands of acres of multiple use Fubllc_ lands that were
never in the original Trust. They also object to nullify ing
numerous state land use plannlng processes i which
thousands of Alaskans participated in good faith. The
intervention was expected and initially welcomed by the
settling parties as they believed that favorable decisions on
these issues would “bulletproof’ the settlement against
challenges after approval. ~ Unfortunately, the settling
parties failed to understand how long these issues woul
take to resolve and the consequences in the meantime.

After over a year and a half, these challenges are still
pending in the Superior Court. A decision is not expected
until the spring or summer of 1993, The losing party will
then, no doubt, appeal to the Alaska Supreme Court ~After
that appeal, the losing party can then ask the U.S. Supreme
Court to review the Statehood Act issue relating to the
ability of the State to transfer the mineral estate to the Trust
asa Part of the exchange. Only after all of this litigation is
concluded can the courts finally a(s)_prove or disapprove
Chapter 66. While nobody can predict how long this will
all take, it is safe to assume that it will be measured in
years not months.

To make matters worse, during_the e cgange rocesi, tae
plaintiffs ijlscovered that the fgte ?I not have lanas
comparable to those which would be lost. Therefore, they
were forced to look to income producing lands which the
State had not anticipated would become involved in the
exchange process. The Cook Inlet oii and gas fields,
Glacicr/Winner Creek in Girdwood, Leask Lakes in
Ketchican, hydroelectric sites throughout Southeast Alaska,
airport lands and the proposed site for the new Capital
building in Juneau are just a few of the lands which may
have to be placed into the Trust.

Most recently, in response to these actions, the Cook Inlet
oil and gas producers, Marathon and Unocal entered the
litigation to protect their mterests. They do not believe that
the State has the right to transfer their leases to the Trust
and that the Settlement Agreement is illegal. Despite the
objections of the State, the court has allowed the oil
companies to intervene and the litigation over their claims is
just beginning. Other affected parties such as Municipal
governments and coal producers have also considered
Intervention.

In.the meantime,. the igunction and lis pendens2 on the

origina o.nie million es.?.f Trust lan remaiHs |a
addition, title to the ©./ million acres ot hypothecate

2 A Lis pendens is a notice filed in the record of ode that a claim has been made against the land



lands s clouded by the prosEect that foreclosure may
occur anytime after 1994, furt ﬁ nder ti\e terms Ffthe
%%%I nt Agree en theé) ainfifrs have already selected
000 acres of other State fand for possible
This land must be segregated and I(?.sed 0 mirleral entry or
dispasal  Finally, singe these a@ Itional se ectlonf can
continue to he a@e rom any State Ofand thue:llP/te
ntire mvgno 0 S'[&E)E land ouiside of e[qlsalv g
esqnate reas IS subject t0 being brought” into t
Itigation at any time.

EFFECTS ONDEVELOPMENT

This cloud on millions of acres of State land will remain for
years to come _while lawsuits over  Chap-
fer 66 continue.  This has created an international
i)_erpeptlon that Alaskan land and natural resources are off
imits to development. This perception is widely held in
both the natural resource Investment community and
international markets for Alaskan resources and is fostered
by Alaska's competitors.

This perception of a land “freeze" is nol limited to specific
projects, resources, or problems like Wishbone Hill,
expansion of the Girdwood ski resort or the consequences
of higher utility rates in Southeast Alaska. The length of
and uncertain results from the lawsuits, together with the
potential for more land to be selected and therefore tied up
at any time, combine to create a global stilgma ahout
development in Alaska at a time when we can [east afford
It

Both the State and the Settling Plaintiffs justifiably claim
that they are willing to work with affected Partles on
specific problems. However, the belief in this freeze will
continue because of the possibility, even probability, that
any valuable mineral deposit, transportation or pipeline
8er|dtor, or strategic surface estate will be tied up in this
ispute.

FAILED ATTEMPT TORELEASE THE
"MOMS & POPS"

When the State realized how long the litigation over
Chapter 66 would take 'and the hardship that would be
suffered by innocent third parties, it realized the need to ask
the Superior Court for "relief' for the over 3,000 so-called
Moms and Pops. The State's plan, agreed to by the Settllng
Plaintiffs, would have modified the injunction and remove

the cloud in the record of title. The Settling Plaintiffs could
agree to this onl wn.F the condiHoB thatt)| ChaPter 66 was
nft. r%gproveﬁl, e Trust would be able to reassert Its
claims™to the land.  The court rejected this "lelief last
month stating that it could be considered nothing more than
a "cruel hoax visited on the third parties” because at this
point in time "the likelihood of final approval [of Chapter
66] is speculative, at best".

exchange.

THE "UNHOL YALLIANCE™

By early 1992 a number of diverse interest groups
normally at odds found that they were united in their
opposition to pursumgr the land exchange portion of the
proposed settlement. The Resource Development Council,
Alaska Center for the Environment, Alaska Miners
Association. Susitna Valley Association. Sierra Club Legal
Defense Fund. Alaska Coal Association, Non-settling
plaintiffs and now Marathon and Unocal realized that an
amendment to Chapter 66 is needed. These groups all
agree that the settlement must be within the State's ability to
pay and offer fair compensation to the Trust.

1993 -= AMENDMENTS TO CHAPTER 66
SENATEBILL 67

Last session, the members of this unusual coalition united
behind an amendment to Chapter 66 which could finally
settle the Mental Health Lands Trust litigation.
Reintroduced this session by the Senate Resources
Committee, Senate Bill 67 would:

I-1P Retain the portion of Chapter 66 that creates the Mental
ealth Trust Authority as the Trustee while maintaining the
Legislature's ability to appropriate Trust funds,

2) Retain the portion of Chapter 66 which returns as much
of the original Trust land as possible to the Trust,

3) Eliminate the land exchange which has led to the
litigation over Chapter 66,

4? Instead of the land exchange, continue the current
allocation of 6% of the State's unrestricted General Fund
Revenue to the Trust income account in place since 1990.

?) Hypothecate (pledge as security) only those original
rust lands that are now in Legislatively Designated Areas
1(37_0,000 acres) to insure that the 6% allocation is made.

his would free up the 6.7 million acres currently pledged

as security.

WHERE DO JVE GOFROM HERE?

There is unprecedented and widespread support for
amending Chapter 66. Development and environmental
interests, local ~governments, the majority of the
Beneficiaries, the thousands of third party hostages,
Chambers of Commerce, and many legislators realize the
necessity of amending Chapter 66 now.

Unfortunately, the current administration has refused to
consider anr amendments to Chapter 66. Unless Alaskans
become informed and communicate directly with the
Governor and their legislators, we face )(ears of litigation
while development is discouraged on millions of anres of
land. Alaska cannot afford such a divisive, expensive, and
lengthy attempt at a settlement.



MENTAL HEALTH LANDS TRUST
THE OFFSET

Attorney General Cole has stated that in Chapter 66 "the state gave up a $1.3 billion offset
which the Alaska Supreme Court held that the state is entitled to". (Letter to Senator Mike Miller
dated February 3, 1993).

However, the Supreme Court actually said that "To the extent that former mental health lands
have been sold since the date of the conveyance the trust must be reimbursed for the fair market
value at the time of sale. In calculating the total amount owed, the trial court should grant a set-
off for mental health expenditures made by the state during the same period. In the event that the
expenditures exceeded the value of lands sold , the state need not furnish cash as part of the
reconstitution.” (State v. Weiss. 706 P. 2nd 681 at 684.) (emphasis added).

SO, WHAT IS THE OFFSET?

The value of the offset would depend on the outcome of lengthy litigation over how much the
State has actually spent on mental health and whether any of the land was legally "sold".

S 0 L D ?
Returnable Land . Must be retumed
315,000 acres the st
The Interim Mental Health Trust Encumbered Can be returmed subject ©
Commission estimated the offset at only 150,000 acres encumbrances.
$200 million. o ) ) )
Legislatively Designated Setaside by legislature
Areas (LDAs) for parks, wildcmil"s,
The State has inflated the offset to $1.3 370,000 acres Torests, etc.
billion by including expenditures of the Dept, . . .

. . Municipalities Paid nothing. Had actual
of L.aw, D_.I_\I.R., Dept, of Administration, 83,000 acres notice ofbreach of trst.
etc. IN addition to program costs. (At the
same time the State claims the entire Settlement Traceable land to be
1,000,000 acres of land is worth only $565 40,000 acres retumed 1 st
million.) Moms & Pops Paid value. Notice of trust

50,000 acres status in record of title.
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Tossing in the tow el

T HE APPARENT failureofthe mental health trust settlement

agreement probably isbeing greeted with some cheers across
the state. Most people who have followed the issue are frustrated by
all the legal tangles and delays that have come with effortsto re—
build the original land trustsetup by the federal government al—
most 40 years ago. The rebuilding isnecessary because ofa 1985
courtorderwhich said the state had no business dissolving the trust
in .1978, an actionwhich followed years ofneglect and non-manage —
ment ofthe mental health lands. -

Putting the trust back together, however, has become as compli—
cated as unscrambling eggs. Two years ago, itappeared Attorney
General Charlie Cole and then Resource Commissioner Harold
Heinze had come up with a solution. They reached agreement in
1991 with attorneys for the mental health groups and won approval
by the Legislature to replace land originally held in trustwith state
lands ofequal value and comparable in character.

Itwas an involved plan, one that permitted mental health
lawyers and trustees to identify state public lands on a tentative ba—
sis pending final approval by the court ofthe whole agreement. And
identify lands they did: oil leases in Cook Inlet, coal fields, ski re—
sorts, gold mines and anything else ofpotential value. Each piece of
land selected, however, meant planned development activities there
were put in limbo, malting developers more and more disenchanted
with the plan. That wasn Tthe only problem.

AS PART OF the 1991 settlement agreement, the state was to
be free to issue patents on previously purchased small tractsofmen —
tal health lands. Alaskans who own these so-called “fom and pop~”~”
lands are now prohibited from selling, exchanging or otherwise de —
veloping the land until the legal cloud is lifted. ~ <

The agreementwas supposed tomake that possible. Itdidn T

A Superior Court judge rejected releasing any ofthe original trust
lands until the whole agreement isfinalized. Last week, the
Supreme Court backed the decision.That prompted Gov. Walter
Hickel togive notice that the state would back out ofthe agreement -
— unless lawyers can figure out another way tofreeup the so-called
mom and pop lands. That §not likely tohappen. More likely, the is—
sue will now go back to the Legislature for resolution.

Billsare moving inboth houses which abandon the idea of replac—
ing trustwith state lands togenerate revenue. Instead, the new leg—
islative proposals would commit annual funding from the state trea- :
suiy to cover mental health needs. A Senate billwould earmark 6
percent ofgeneral revenue each year for the mental health trust,
while a House billwould commit 3 percent. o1

This alternative isbad policy and would seta bad precedent. But
given that the best alternative just fell apart, itmay be the only po—
litically possible resolution.
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No. 93-061

MENTAL HEALTH SETTLEMENT GIVEN 60 DAYS

JUNEAU--Governor Walter J. Hickel today gave lawyers on both sides
of the mental health trust controversy 60 days to reach an agreement to
release third parties from the case or the state will exercise its option to
terminate the settlement agreement entered into in April 1992.

"We have no desire to roll this issue back to square one,” Hickel said,
"but that's what's at risk if we can’t findan acceptable solution for those
innocent third parties who bought land that was once part of the mental
health trust and now can't get title to it."

The Governor's action was sparked by the most recent rejection by
the courts of a joint request by the state and the settling plaintiffs to have
a .preliminary injunction modified to allow the state to issue patents to
individuals who ha/e paid off their land. The patents would extricate
those landowners from the issue and allow them to sell, exchange or
otherwise develop their land.

Fairbanks Superior Court Judge Mary E. Greene denied the joint
motion on Janaury 14. The Alaska Supreme Court denied the state's
petition to review her decision on March 8.

The Mental Health Lands Trust was created by Congress in 1956 and
dissolved in 1978 by the state legislature, which promised that in its place
15 percent of income from resource development on state lands would be
allocated to mental health programs. In 1982, after no such amount was
ever appropriated, mental health advocates sued the state and won. In
1985, the Supreme Court ordered that the trust be reconstituted and that
fair market value should be paid for those lands that had been sold,
subject to a set-off for state mental health expenditures.

H#HH#



PRESS ADVISORY
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FOR IMMEDIATE RELEASE
FOR MORE INFORMATION CONTACT: Walt Baldwin, 276-4849

STATE REFUSES TO LIVE UPTO LATEST PROPOSED
SETTLEMENT OF MENTAL HEALTH LANDS TRUST

With little fanfare, a press release issued by Governor Walter J. [lickel on
March 15, 1993 signaled the State's intention to withdraw from the latest
attempt to settle the Mental Health Lands Trust litigation.

While giving the impression that this action is based on the State's failure to
?am the release of the third party land owners known as "Moms & Pops", in
act, the State had already refused to comply with the terms of the Settlement
Agreement (see attachments 1and 2).

"Of course | knew it was in trouble when the State wrote a letter on February
25, 1993, refusing to allow the Settling Plaintiffs’Attorneys to pick the land
needed, as agreed to in the Settlement Agreement, to replace land that the
State stole from the original Trust", said Walt Baldwin.

In light of these developments a number of groups representing Trust
beneficialies agreed upon a resolution calling attention to the real reason the
State has threatened to withdraw from the settlement (see attached

Resolution).
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STATE of Alaska,
Appellant/Cross-Appellee,

V.

Vern T. WEISS, et al,
Appellee/CroaB-Appellant.

Nos. S-653, S-678.
Supreme Court of Alaska.
Oct 4, 1985.

Class action was brought against State
for breach of public trust in enacting legis-
lation redesignating federal mental health
grant lands as general grant lands. The
Superior Court Fourth Judicial District
Fairbanks, Warren W. Taylor, J., ruled the
legislation could not be invalidated, but
that the State breached its duties as trus-
tee by removing federal grant lands from
the trust The state appealed, and plain-
tiffs cross-appealed. The Supreme Court,
Compton, J., held that (1) the State
breached its duties as trustee in redesignat-
ing the land, and (2) the redesignation leg-
islation was invalid.

Affirmed in part, reversed in part and
remanded.

1. Public Lands <862

In passing the Alaska Mental Health
Enabling Act, the United States Congress
intended to create a trust; to be based on a
corpus of one million acres of federal land,
to help effectuate the creation and opera-
tion of mental health care facilities in the
state, and the State, as trustee, had no
power to alter the status of the property
grant, thereby effectively terminating the
trust Alaska Mental Health Enabling Act,
8 101 et seq., 70 Stat 709; Laws 1978, c.
181, 8§ 3(a).

2. Public Lands '2=62

In passing act [Laws 1978, c. 181,
8 3(a)] redesignating trust lands given
state by United States Congress under
Alaska Mental Health Enabling Act as gen-
eral grant land, the State went beyond the
power which had been granted it with re-

spect to the land by Congress and the
redesignation act was therefore invalid.
Alaska Mental Health Enabling Act, § 101
et seq., 70 Stat 709.

G. Thomas Koester, Asst. Atty. Gen.,
Norman C. Gorsuch, Atty. Gen., Juneau,
for appellant/cross-appellee.

Stephen C. Cowper, Fairbanks, for appel-
lee/cross-appellant

Russ Winner, McGrath &Associates, An-
chorage, for amicus curiae Cook Inlet Re-
gion, Inc.

Before RABINOWITZ, Cl., and
BURKE, MATTHEWS and COMPTON, JJ.

OPINION

COMPTON, Justice.

The State of Alaska ("state”) appeals
from a judgment of the superior court hold-
ing that the state breached its duty as
trustee of federal mental health grant
lands when the legislature redesignated the
property as “general grant land.” For the
reasons set forth below, we affirm the
holding to this extent, but reverse the supe-
rior court’s conclusion that the redesig-
nation legislation was valid.

r

l. FACTUAL AND PROCEDURAL
BACKGROUND

In 1958 the United States Congress
passed the Alaska Mental Health Enabling
Act (AMHEA) which, insofar as it concerns
this case, granted the Territory of Alaska
one million acres of federal land to be held
in public trust to help effectuate the cre-
ation and operation of mental health care
facilities in Alaska. Pub.L. No. 84-830, 70
Stat 709 (1956). Section 202(e) of the Act
specifically provides:

All lands granted to the Territory of

Alaska under this section, together with

the income therefrom and the p

from. an positions_thereof, Sﬁﬂl Ee

i erﬁi by 1 Tertory of Al

a dS a PupliC [USt and such proceeds
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and income shall first be applied to meet
the necessary expenses of the mental
health program of Alaska. Such lands,
income and proceeds shall be managed
and utilized in such manner as the Legis-
lature of Alaska may provide. Such
lands, together with any property ac-
quired in exchange therefor or acquired
out of the income or proceeds therefrom,
may be sold, leasecL mortgaged, ex
changed, or "otherwise disposed ~of in
suclTmanner as the Legislature of Alas-
ka may provide in order to obtain funds
or other property to be invested, expend-
ed or used by the Territory of Alaska?
TEe’authority of the Legislature of Alas-
ka under this subsection shall be exer-
cised in a manner compatible with the
conditions and requirements imposed by
other provisions of this Act (emphasis
added)

The state managed these lands without
maintaining a separate account until 1978.
The Alaska State Legislature made its
practice law in 1978 when it passed the
following statutory provision:

REDESIGNATION AND DISPOSAL OF

MENTAL HEALTH LAND

(@ Land granted to the state under

the Mental Health Enabling Act of 1956,

70 Stat 709, and patented to or approved

for patent to the state on July 1, 1978

and land designated as mental health

land which was received by the state in
exchange for land granted under that
federal land grant is redesignated as
general grant land and shall be managed
and disposed of by the Department of

Natural Resources under applicable pro-

visions of law.

Ch. 181, § 3(a), SLA (1978).

Alaska has provided continuous mental
health care since statehood. The record
indicates that between 1959 and 1982 the
state spent over $222,000,000 on mental
health care. Generally speaking, there has
been a constant increase from 1959 to the
present in mental health expenditures:
slightly less than $1,200,000 was expended
in 1959, and slightly more than $29,000,000
was expended in 1982. The record does not
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indicate how much of the trust land at
issue has been disposed of, nor the total
value of such disposed land. In the state's
answer to the complaint, it alleges that
"state expenditures for mental health pur-
poses exceeded revenues from mental
health grant lands in all years for which
revenues from those lands were tabulated
separately.” The record does indicate that
as of 1973, total revenues from these men-
tal health trust lands amounted to $19,555,-
582. The state's total expenditures to that
point amounted to $66,726,176.

Weiss et aL filed a class action in 1982
alleging that the state breached the public
trust by 1) failing to account for revenues
realized, 2) using revenues for purposes
other than mental health care and 3) pass-
ing legislation redesignating the property
“general grant land.” Plaintiffs sought
declaratory relief invalidating the redesig-
nation legislation; injunctive relief compel-
ling the state to administer the trust ac-
cording to the law; general relief establish-
ing a trust account "for the receipt of
funds generated from all lands selected by
the State of Alaska under the aforesaid
mental health land grant....”

The superior court ruled that invalidation
of the redesignation legislation was not an
available remedy, based bn State V. Unl-
versity ofrf&Tas d, 624 P;2d 807, 815 (Alas-
ka 1981). However, the court did hold that
the state breached its duties as trustee by
removing the federal grant lands from the
trust As a remedy, the court ordered that

[t]he public trust established by P.L 84-

830, 70 Stat 709, shall recover from the

defendant State of Alaska an amount

equal to the fair market value of all
lands conveyed from the trust as of the
date of conveyance, plus prejudgment in-
terest from the date of erch conveyance.

For the purposes of this judgment, all

lands remaining in the trust as of July

19, 1978, shall be considered as having

been removed from trust status by the

State of Alaska on that date....

The court also ordered a set-off for all
monies spent by the state on mental health

care.
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The state appeals from the judgment,
except the holding that the re1esignation
legislation was valid. Weiss &t al. cross-ap-
pealed the trial court's failure to rule the
legislation invalid.

Il. DID THE STATE BREACH THE
PUBLIC TRUST CREATED BY CON-
GRESS WHEN IT REDESIGNATED
PROPERTY IN THE TRUST AS
"GENERAL GRANT LAND?”

A. Nature of the Trust

The state argues, essentially, that the
redesignation is of no legal consequence
because the state has always provided pub-
lic mental health programs in the past and,
implicitly, will provide them in the future.
The state maintains that providing such
programs fulfills its obligations according
to AMHEA, freeing the grant lands for
other public purposes. Textual support for
this position comes from the portion of
Section 202(e) which states that “proceeds
and income shall first be applied to meet
the necessary expenses of the mental
health program of Alaska.” It is suggest-
ed that this language means Congress in-
tended that the land grant serve as a reve-
nue base guarantee. Great emphasis is
placed on the legislative history of AM-
HEA which establishes that Congress did

I. The debates in the House and Senate are too
lengthy to reproduce in their entirety here, but
certain remarks are representative of the discus—
sions. Senator Jackson commented that "[t]he
income from sales or leases will be used to
support the mental health program in Alaska.
The income will be held in trust for that pur—
pose. Any money received over and above the
need for the mental health program may be
used for other public purposes.” He further
noted that the language change was not of a
fundamental nature, and thus said that, "[t]he
purpose of granting 1 million acres is the same
as in all other similar grants, such as the public
school land-grant program.”™ 102 Cong-Rec.
9761 (June 7, 1956).

We note that the language in the federal grant
was changed from designating the proceeds of
the land grant to be used as a public trust for
Alaska T mental health program, to saying that
the proceeds "shall first be applied to meet the
necessary expenses of the mental health pro—
gram™ only because of worry among members
of Congress that the land may actually have a

not, wish ,to limit the use of grant lands
eXC|US|Ve|y to mental health programs.1

(13 Despite these observations, we
think it irrefutable that Congress intended
to create a trust, to be based on a corpus of
one million acres of federal land. It is a
commonplace of the law that without trust
property there can be no trust. Restate-
ment (Second) of Trusts 8 74 (1959).1
When the state, through the legislature,
altered the status of the property grant the
trust was thereby effectively terminated.
The state, as trustee, had no power to do
this and consequently breached its duty to
preserve the corpus.5 The fact that the
state has provided mental health care in
the past and will most likely do so in the
future is no justification for termination of
the trust \/¥h ther a beneficiary can rely
on the Bona |aeS of a trustee to continue
voluntarily to uphold the terms of a de-
funct trust is quite beside the point We
decline the opportunity to encourage the
state, or any trustee for that matter, to
determine unilaterally when to terminate a
trust without specific authority to do so.

B. Remedy.

[2] Having concluded that the state
breached the trust, we find it necessary on
the facta of this case to invalidate the re-

designatign  statute,. Ch., 181, & 3(3), SLA
(1978). Otale V. lfnlversnyo aSka, 624

value far in excess of the necessary health core

expenses. The record in this case shows that

income from the land grant was actually less

then, state expenditures for mental health pro—
grams.

2. Section 74 provides; "A trust cannot be cre—
ated unless there is trust property."

3. Our reliance upon basic trust law principles
finds ample support in the precedents of this
court and the United States Supreme Court

See Lassen v. Arizona, 385 U.S. 458, 87.5.Cl, 584

1{ Ed.2d 515 (1967); State v. Umversn{ of

Alaska, 624 p.2d.807 (Alaska 1981). Both Las-

Sen and UﬂIVGFSIty of Alaska involved federal

grants to be used by states for school purposes.

Those cases stand for the proposition "that the

same private trust law principles are to apply to

federal land granted to th for school
purposes.>> University of A‘iasﬁa, 624 P-2d at

813. There is no reason to treat federal lands

granted for mental health purposes differently.
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P.2d 807, 815 (Alaska 1981) does not com-
pel a different result. In that case, the
federal government had granted 100,000
acres to the state "for the exclasive use
and benefit" of the University. . at 811
Years after the grant, the state included
5,040 acres of the trust land in a state
park. This action was not in itself a breach
of the trust so long as the University was
paid fair market value for the land. We
inferred that the legislature intended to
pay the University for this disposition, stat-
ing:
It is also logical to assume that the legis-
lature intended to compensate the Uni-
versity for the loss of its land. This view
gives the statute creating [the park] a
reading that is in accord with the well
recognized canon of statutory construc-
tion that, when possible, legislation
should be construed in a way that up-
holds its validity.

524 P.2d at 816. o
ke the  situation i University of

U
Alas d, the present case does not involve a
disposition of a portion of trust lands for a
specific use. Instead, the entire corpus of
the trust is intermingled with the general
grant lands of the state. No particular use
of the trust lands is specified and it may be
years before much of the land is used.
While it was reasonable to infer a legisla-
tive intent to pay for 5,040 acres for which
there was resent park land use in UMl
VerS|ty of N)as d, it is not reasonable to
infer that the legislature meant to pay for
a quantity of trust land approaching one
million acres for which in large part there
IS no present use, .Thus, the p ent rem-
edy imposed in n|V9r5|ty OanféS d is not
appropriate here. Because the state in
passing the redesignation act went beyond
the power which had been granted it with
respect to the trust lands by Congress, the
redesignation act must be declared invalid.

It follows from our conclusion that the
redesignation legislation is invalid that the
trust must be reconstituted to match as
nearly us possible the holdings which com-

4. Amicus raises questions regarding the title
held by conveyancees and bona fide purchasers
of mental health lands. In view of our disposi-
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prised the trust when the 1978 law became
effective. The case is remanded so that
requisite findings can be made. We take
this opportunity to provide some guidance
to the trial court to simplify its task.

Those general grant lands which were
once mental health lands will return to
their former trust status. In the event
exchanges have been made, those proper-
ties which can be traced to an exchange
involving mental health lands will also be
included in the trust. To the extent that
former mental health lands h?ve been sold
since the date of the conveyance the trust
must be reimbursed for the fair market
value at the time of sale. In calculating
the total amount owed, the trial court
should grant a set-off for mental health
expenditures made by the state during the
same period. In the event that expendi-
tures exceeded the value of lands sold, the
state need not furnish cash as part of the
reconstitution. The goal is to restore the
trust to its position just prior to the convey-
ance effected by the redesignation legisla-
tion.4

AFFIRMED in part, REVERSED in part

and REMANDED for further proceedings

consistent with this opinion.
|

MOORE, J., Lot participating.

In the Matter of the Application of: John
L. McKAY, Jr., An Applicant for admis-
sion to the Practice of Law in Alaska
and Membership in the Alaska Bar As-
sociation.

No. S-667.
Supreme Court of Alaska.

Sept 27, 1986.

Applicant for Bar filed an appeal with
Board of Governors of the Alaska Bar Ac-

tion of this case, we deem it unnecessary to
address those issues at the present time.



moeom> REVISIONS TO SB 67/HB 201

Page 1, line ©9:
Delete "'(a)".

Page 1, line 10:
change entire line to read:
(@) Bggapt as provided In AS 3B.os.aoo. the
Alaska Mental Health Trust Authority"

Page 2, after line O:
Insert:

") In exercising i1ts power under fa)(1). @
or (3 of this section, the authority or its
contractor under @-..@ of this Motion la not bound
bv the provisions of as 38.04 or As 38.0s. except
that 1t shall

JJJ gpmftly vith A9 38.05,285 Bubiect to. 1ts
obligations vmdar as 37.17.007;

() give public notice in the manner provided
under AS 38.05.945(b) and (©) [BUT IS NOT OTHERWISE
BOUND BY THE PROVISIONS OF AS 38.04 OR AS 38.05]

a preliffllmarY__deoi3lop to dispose of trust land and
consider any written oommenta aubmlttad vithin 30
davs cf such notice prior to making a final
decision; and

ID give public notice in the manner provided
uader AB-38.05.945(b) and (©) of any final, decision
to diapogf of truat land.™

Page 2, lina 21:
After ''section'™ 1nsert:
"In this section, "unrestricted general fund revenue

of the state™ means all the categories of accounting
for money accruing to the state general fund that,

(1165 O0RANGRDAA0CIE -1- 368



under the statewide accounting system as established
on the effective date of this Act, were identified
as revenue that was not restricted by law to a
specifia use."

Page 3, lines 8-24:
Make this subsection () of AS 38.05.800

Pago 3, line 8:

Insert a new subsection (@ to read:

[14165-0006/A2030430014

"(& For purposes of this section:

(@ 'conveyed or encumbered' means
(A covered by-a land sale contract issued by
the state or a municipality; @ covered by a
patent executed iIn favor of any person, entity,
native corporation, municipality, or the
University of Alaska; () selected by a native
corporation under 43 U.S.C. § 1611; () covered
by a claim of a native for an allotment under
43 U.S.C. S 1634 or by a certificate of
allotment 1issued under applicable federal law;
and (E) i1dentified for conveyance pursuant to a
land exchange agreement between the state and a
native corporation, but not yet covered by a
patent;

(2) ''department’” means the Department of
Natural Resources;

@A "land" includes both the surface
estate and the mineral estate;

@ lease™ means any oil and gas lease,
coal lease, mining lease, land laasa, and any
other mineral or surface lease; and

®) ‘'right-of-way' means any right-of-way
permit or easement, or any road, utilities, or

2- 3163



other improvements constructed pursuant to an
approved land use application or permit or
letter of entry issued by the department and
for which no right-of-way permit has yet been
iIssued."

Page 3, line 14:
Change entira line to read: 1(A) a lease;"

Page 3, line 24:
Insert new subsections to read:

"(© any land included in the corpus of the
mental health trust shall be subject to the terrss,
conditions, and provisions®of any lease, timber
contract, material sale contract, land use permit,
right-of-way, prospecting permit, exploration
permit, or water right issued by tha United States
or the state on or before the effective date of this
Act;

(@ any land included in the corpus of the
mental health trust shall be subject to any mining
claim or mining leasehold location that was acquired
and continued iIn compliance with applicable laws and
regulations on or before the effective date of this
Act and that i1s continued in compliance with
applicable laws and regulations thereafter;

(e the department shall manage allland that
IS subject toany interest identifiedin (¢©) and (@)
of this seotion for as long as such iInterest remains
In effect;

@ all land that i1s subject toany iInterest
identified In (© and () of this section shall be
governed only by and managed by the department only
pursuant to the laws and regulations applicable to

1U166-0006/ AA30430.016 3 3163



general grant land and not pursuant to any laws or
regulations applicable to the other land of the
trust except that the proceeds from the management
of such land shall be included in the mental health
trust iIncome account In accordance with

AS 37.14.036/

@ with respect to any particular laaBe,
timber contract, material sale contract, land use
permit, right-of-way, prospecting permit,
exploration permit, water right, mining claim, or
mining leasehold location, the owner of such
interest, the department, and the mental health
trust authority established under AS 47.30.011 may
agree to waive the provisions of (e and () of this
section iIn which case the land involved will then be
governed only by the laws and regulations applicable
to the other land of the trust and will be managed
like the other land of the trust;

() all land granted to the state under the
Alaska Mental Health Enabling Act of 1956, F.L.
84-830, 70 Stat. 709, that is not included in the
corpus of the mental health truBt under () of this
section is released and removed from the trust and
shall no longer be subject to any of the provisions
of tha Alaska,Mental Health Enabling Act of 1956,
P.L. 84-830, 7O stat. 709, or any claim of the
trust;

(1) after giving public notice iIn the manner
provided under AS 38.05.945(b) and (c), all land
included in tha corpus of the mental health trust

under () of this Baction shall be conveyed by
patent by the commissioner of the department to the

mental health trust authority established under
AS 47.30.011 and the trust authority takes its title

[H65-406/A0001 _4- V6B



subject to any interest described in (c) and (d) of

this section and subject to all

this section.”

[MI65C0FAC00I -5-

of the provisions of

3168



EXPLANATION OF PROPOSED REVISIONS TO S3 67/HB 201

1. The amendment to AS 37.14.009(a) 1s a cross-
reference to the overriding provisions of AS 38.05.800 which
divest the trust authority of land management authority over
trust lands that are currently subject to third party
interests (discussed more fully In paragraph 6 below).

2. To the extant that the trust authority is not
divested of land management authority over trust lands by
virtue of AS 38.05.800, the amendments to AS 37.14.009(b) add
two safeguards of the public interest applicable to management
of trust lands iIn lieu of AS 38.04 and AS 38.05. These
amendments are intended to establish a public process for
trust land management decisions and to insulate the bill from
legal challenges under Article VIIl1, Section 10 of the Alaska

Constitution.

2.1 Subsection (b)(1) requires land management
decisions to comply with the state constitution and the
principles of multiple purpose use consistent with the public
interest. However, this subsection also recognizes that the
trust principles established in AS 37.14.007, added by
chapter 66, SLA 1991, must take priority if they conflict with
multiple purpose use.

2.2 .Subsection (b)(2) provides a 30-day public
commant period to precede final land disposal decisions. This
period iIs iIntended to ensure that trust beneficiaries, trust
land developers, people who UBe trust lands for other
purposes, and other members of the public have an opportunity
to have their views considered by the trust authority.

2.3 Subsection ()3 requires public notice of
final decisions to dispose of trust lands.

3. The proposed revision to AS 37.14.036(c) adds a
definition of "unrestricted general fund revenue of the state"
to the bill.

4. A new subsection (@ containing key definitions is
added to AS 38.05.800.

4.1 In order to clarify that the land in the trust
corpus will include both surface and mineral estates, 'land"
Is so defined.

[H166-0006/A2030430018] -1- 316M



i 4.2 In order to make the entire section read more
easily, and to specifically cover as many types of leasehold
estates as possible, "lease" iIs now a defined term.

4.3 The Department of Law has expressed concern
over the ambiguity inherent iIn stating that '‘conveyed or
encumbered’” land is not being returned to the trust. To
satisfy this concern, '"conveyed or encumbered' is now defined.
Conveyances to native corporations, municipalities, and the
University of Alaska are now specifically included as
"'conveyed or encumbered” land. [In addition, ANCSA selections
are now defined as being '"‘conveyed or encumbered.” Finally,
the Department of Law had concluded that under SB 67/HB 201
land wich native allotment clsims would go back to the trust
and that the trust would ba compelled to challenge these
claims. To avoid this problem, lands covered by native
allotment claims are now also defined as "‘conveyed or

encumbered.""

4.4 A definition of 'right-of-v:ay" i1s included to
reflect the fact that roads and other improvements are
constructed pursuant to land use permits and letters of entry.
In some cases these valid rights have never been reflected iIn
a right-of-way permit because the issuance of such permits has
been barred by the superior court®s preliminary injunction
since July 9, 1990.

5. The existing language in AS 38.05.800 would become
new subsection () of tha section.

6. New subsections (©) through (@) would be added to
AS 38.05.800.

6.1 New subsection (¢) clarifies that any land
remaining iIn the corpus of the trust remains subject to the
termB, conditions, and provisions of all third party rights.
This new subsection validates such third party interests, thus
satisfying another concern of the Department of Law.

(Chapter 66 currently contains ns such provision, although the
settling plaintiffs did agree iIn tha Chapter 66 settlement
agreement that the trust would.take all of 1ts land subject to
third party interests.) Subsection (©) is not intended to
validate or question the validity of RS 2477 rights-of-way
which may or may not exist.

6.2 New subBaction (d) clarifies that trust land
will also remain subject to any mining claims or leasehold
locations that were acquired and continued iIn compliance with
current applicable law. Unlike the third party interests
covered by subsection (c), there i1s no legal document to
reflect the terms of mining claims or leasehold locations



(unless they are subsequently converted to a mining lease,
which i1s covered by subsection (c)) and bNrR normally makes no
"validity" determination. The holders of mining claims and
leasehold locations would therefore be subject to the status
quo under sB 67/H3 201 — they would facB the same challenges
from the trust that they could face from the state —- tha
trust simply takes subject to the claimant®"s rights, It any.
IT the claimant can satisfy the legal requirements of a valid
claim, the claim will be valid. Original mental health trust
land has been closed to mineral entry since November 5, 1985
pursuant to court and DNR orders so the only mining claimB or
leasehold locations of concern will be those that were validly
located prior to that date,

6.3 Neither subsection (©) nor (d use the common
legal term "valid existing rights,' because the Weisa
plaintiffs have asserted that there are us. valid third party
rights in mental health trust land. Therefore, the revisions
provide that the trust takes subject to any of the mentioned
interests, whether or not they are valid from the point of
view of the Weiss plaintiffs. As previously mentioned, the
one exception is that tha truBt would stand iIn the state"s
shoe* In being able to challenge any mining claim or leasehold
location that has not been acquired and continued iIn
accordance with existing applicable law.

6.4 New subsection (&) Is a mandatory provision
requiring DNR to manage all land that i1s subject to any third
party iInterest enumerated -in subsections (¢©) and (d) for as
long as the enumerated interest remains iIn effect. This
provision eliminates the possibility of litigation by third
parties against the trust and the state on the ground that
third parties have a contractual right to have DNR as their
land manager.

6.5 New subsection () further provides that DNR
will manage all land covered by third party interests pursuant
to tha laws and regulations applicable to general grant land,
except that all proceeds from such lands shall be placed iIn
the mental health trust income account. Again, this provision
IS necessary to prevent litigation by third partiaB against
the trust and the state for breach of their contract rights,

6.6 By defining "land" In subsection (@ as both
the surface and mineral estates, the proposed revisions
clarify that 1f any iInterest has been carved out of either
estate, then DNR must manage the entire estate like general
grant land for as long as the third party iInterest remains In
affect. This provision iIs necessary to avoid "split estate"
problems that are likely to cause litigation. For example, in
the case of an oil and gas lease, 1If DNR manages the

11416400065/ AME04A00LL) -3- 3188



subsurface estate but the trust authority manages the surface
estate, the trust authority might attempt to take action to
impair the contract right3 of the oil and gas lessee (suah as
by charging a surface use fee for the lessee"s drilling rigs

and equipment.) .

6.7 New subsection (@) allows a third party
contract holder, the trust authority, and DNR to waive DNR"e
management of the land in question. This gives any affected
third party the option to seek a three-way agreement with DNR
and the trust to have the land subject to tha third party”s
interest managed by the trust authority pursuant to whatever
land management regulations and standards the trust authority
eventually adopts for normal (unencumbered) trust lands,

6,3 New subsection (h) specifically states that all
original mental health trust land not included in the corpus
cf the trust pursuant to AS 38.05.800 1is released and removed
from the trust and i1s no longer subject to any of the
provisions of the original 1956 act. (Again, this 1Is a
provision which is implied, but is not explicitly stated, iIn

Chapter 66.)

6.9 New subsection (1) specifically provides that
DNR will actually convey the land that is being returned to
the trust to the trust authority and that the trust authority
takes i1ts title subject to all protected third party interests
and the restrictions of AS 38.05.800. The same public notice
process (a 30-day public comment period) contemplated for
conveyances of land under chapter 66 from DNR to the trust
authority will apply to reconstitution of the trust under

SB 67/HB 201.

7. These revisions remove the concerns set forth iIn
Sections V, VI, VIIl, X.3, and X.4 of Charlie Cole"s
February 3, 1993 letter to Senator Mike Miller. The proposed
revisions to SB 67/HB 201 are, like Chapter 66 itself, a
"settlement'” of the dispute different from that mandated by
the Alaska Supreme Court in 1985, Although there is nothing
in that 1985 decision i1ndicating that the state has a
"fiduciary duty' to manage trust lands solely to maximize
revenue to the trust, even If this were true, this would be iIn
direct conflict with third party contract rights. The
proposed revisions protect these third party rights as long as
the particular land interest remains . affect. When the
third party land interest expires, terminates, or 1Is
surrendered, the subject land reverts to the trust for
management pursuant to whatever standards have been adopted by

the trust authority,

[1465 0006/ AM0BQOL] -4 168
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ANN C. LiBURD OAVID W. PEAS? . )
U. S.erKéJOPUT’\IZS.é]LR TOHN € SIEMERS THOMAS P OWENS BJ TELEPHONE: (007) 276-6100
NELSON (3. P«5E FACSIMILE H: (907) 253-2530

THEODORE M. PEA3E.JR. THOMAS E. MEACHAM
CHARLES P. CLYNN DETER ORUEN'STE'N
ARDEN E. PACE MICHAEL W, SEWRIQRhT TAX'10 NO. 050037399

VIA FACSIMILE xo _w , 4.6.5-7884 May 5, 1993

Senator Drue Fearce

Senator Steve Frank

Co-Chairs, Senate Finance Committee
State Capitol Building

Juneau, Alaska 99811

Re: Mental Health Lands Legislation
Our File No. 2686-1

Dear Senators Pearce and Frank:

I represent Marathon Oil Company and Union Oil
Company of California iIn Weiss v. State, 4FA-82-220S Civil.
Marathon and Unocal intervened iIn that lawsuit last fall In
order to challenge various aspects of the land exchange process
currently under way by the State and the settling plaintiffs
pursuant to the terms of Chapter 66, SLA 1991, and their
settlement agreement. As you are well aware, Judge Greene has
recently ruled that certain aspects of Chapter 66 are
unlawful . The State and the settling plaintiffs have proposed
last-minute amendments to SB 67 and HB 201 which the¥ contend
will fix the legal problems. Unfortunately, they will not.

One aspect of the proposed amendments iIs a reduction
of the hypothecated list from 6.7 million acres to 1.S million
acres, to be selected by the Department of Natural Resources
"using the criteria set out iIn secs. 55(d) and (e) of this Act"”
(Chapter 66). See Sec. 4(a)(2). Although the proposed
amendments do not say so, the settling plaintiffs have made it
plain that they intend the hypothecated list to be comprised of
Cook Inlet oil and gas leases. In a letter to Representatives
Larson and MacLean dated April 21, 1993, in which the idea of
the current amendments was fTirst raised, settling plaintiffs’
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Senator Drue Pearce
Senator Steve Frank
May & 1993

Page 2

counsel David walker explained (at p. 4) that the proposed
amendments "‘would replace the approximately seven million acres
of land currently hypothecated to the Trust with the
approximately 550,000 acres of onshore land nominated by the
Plaintiffs as Proposed Substitute Land plus the approximately
1.5 million acres of the existing collateral of last resort
(offshore Cook Inlet oil and gas fields)."

Besides the legal challenges that Marathon and Unocal
have already mounted against hypothecation of the Cook Inlet
oil and gas leases, you should be aware that the proposed
amendments will create further conflict between the State and
the settling plaintiffs and give Marathon and Unocal a wholly
new ground for judicial challenge. Ever since the settling
plaintiffs nominated the Cook Inlet leases as Proposed
Substitute Land in July 1992, the State has maintained that the
leases are not In fact comparable under sections 55(d) and (e)
of Chapter 66. Director Ron Swanson of the Division of Lands
wrote to the settling plaintiffs on August 20, 1992: ''The
state does not believe that the oil and gas lease tracts are
appropriate for nomination as Proposed Substitute Land at this
point iIn the reconstitution process because the oil and gas
lease tracts are not comparable to non-reconstituted trust
land.” On February 25, 1993, the Department of Law reconfirmed
the State"s position that the leases were '‘non-comparable land''
in a letter from Assistant Attorney General Brian Bjorkquist to
Mr. Walker: "While some non-comparable land may eventually be
necessary to reconstitute the trust, there are several reasons
why the Cook Inlet tracts should be among the last of those
non-comparable lands considered for reconstitution into the
trust."”

In short, while the settling plaintiffs are
apparently assuming that the Cook Inlet leases will be on the
reduced Hypothecated List, the State cannot allow those leases
to be hypothecated under the '‘comparability' criteria of
Chapter 66 without making a direct and drastic turn-about in
1ts previously consistent position. Thus, these amendments
merely give the State and the settling plaintiffs one more
thing to fight about. Not only that, but 1f the State does
reverse itself and hypothecate the leases, i1t will give
Marathon and Unocal additional grounds for judicial challenge
— that, as the State itself has maintained, the hypothecated
list does not comply with the comparability provisions of
Chapter 66.
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On behalft of Marathon and Unocal, 1 urge you to

reject these last-minute

PIM/3

amendments.
Very truly yours,
BURR, PEASE & KURTZ

€ter J. Maassen

pP.04



Alaska Environmental Lobby, Inc,

P.O. Box 22 1S | Juneau, Alaska ‘>>1112

DO NOT PASS ADMINISTRATION AMENDMENTS TO SB 67/HB 201

-Judge Greene on April 26 handed down a decision on the public interest intervenors'
claims. The public interest intervenors prevailed on two out of eleven claims. They will
appeal on several of the other claims.

-Thejudge held that: 1) the hypothecated lands list was illegally compiled, and 2) as a
matter of statutoiy interpretation of Chapter 66, Alaska's land planning and classification

laws (38.04/38.05) da apply to the reconstitution of the Trust.

-The administration is asking the legislature to adopt two amendments to "fix" problems
idendfied by the court in Chapter 66: Re-hypothecating 1.5 million acres using acceptable
standards, and exempting land exchanges in Ch. 66 from 38.04/38.05 and instead
establishing procedural guidelines in lieu of 38.04/38.05.

-These amendments are two separate items. They do not need to pass in tandem.

-These "fixes" won't solve the problem. They will instead intensify the substantial
opposition to Ch. 66, and they will do nothing to prevent continued litigation. Massive
land exchanges are the problem with Ch. 66. In the 1990%, there are too nr vy
differing interests in public lands to make these massive land exchanges feasible.

-The public and the legislature still won't know which public lands will be
pledged as security (i.e. hypothecated) for the performance of the state's obligations
under Ch. 66. The legislature and the public should be able to participate fully in this
decision.

-'Hie massive land trust would not adequately meet the needs of the mental health
programs. The legislature would still need to appropriate funds for mental health
programs.

-Let's avoid a quick fix approach. The oil company's claims will be considered by
the judge in the next few months. The public intervenors will appeal their claims. Other
legal challenges are sure to follow. The legislature should not rush through quick fix
amendments after each conn ruling.

-Let's learn from experience and not rush through last minute amendments
without adequate public and legislative consideration.

-The solution instead is found in SB 67/ HB201 in their current version: the return
of 500,000 acres of original unencumbered trust land, and a percentage of
general fund revenues for the land that can't be returned.

5/5/93
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THE PUBLIC PROCESS IN THE PROPOSED AMENDMENTS IS A FARCE

The proposed amendments provide for no public process until after the plaintiffs and
DNR have negotiated their deal. This belated, abbreviated public participation
comes too late to influence the land selections.

Thousands of Alaskans have devoted years of effort to the land use planning and
classification process. The existing plans are the result of consensus that has
emerged from diverse interests participating in this open, public process.

Alaska Statute 38.04.065 requires "meaningful participation™ hy the public in
decisions affecting state lanas. The proposed amendments would repeal this

fundamental public policy.
The proposed amendments would arbitrarily restrict judicial review to those who
submitted comments during the period provided after the deals are made, even if a
Pa%\rllson is adversely affected and is otherwise entitled to judicial review under settled
Who supports the existing planning process?

Resource developers

Small businesses in the tourism industry

Sport fishing organizations

Home-grown Alaska environmental groups

Alaskans who care about the public lands
Who opposes the proposed amendments to Chapter 66?

ALL OF THE ABOVE.
Why?

Alaskans of all stripes have benefitted from a consensus-building public
process and built their expectations around the decisions made in these

plans.

Don’t throw years of effort out the window.

PLEASE VOTE AGAINST THE ADMINISTRATION AMENDMENTS TO CHAPTER 66.



ADVOCACY SERVICES Oh ALASKA

615 East 82nd. Suite 101 230 Sooth Franklin 230Cushman, Suite 3H
Anchorage. AK 99518 Juneau, AK 99801 Fairbanks. AK 99701
(907) 344-1002 TDD (907) 536-1627 TOO (907) 456-1070 TDD
Toll Free 800-478-1234 Fax (907)586-1066 Fa* (907) 456 108"

Fax (907) 349-1002

ATTORNEY GENERAL SAYS CHAPTER 66 AMENDMENTS
MAY NOT BE NECESSARY

In a brief filed Wednesday, May 5, in.superior court, the Attorney
General said that legislation to amend Chapter 66 may not be necessary:

"Even If téie IePiFIature does not [gass the set Iinrq gar.ties’
Phrotp sed legrsiation, however, there are other” options
at the parties can explore.

See pages 2-3 of the State’s opposition brief (attached).

For more information, contact Jeff Jessee, 344-1002.
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IN the superior court por THE STATE OF ALASKA
FOURTH JUDICIAL DI8TRIcr AT FAIRBANKS

verh t. WEISS, father and next
friend of CARL WBIS8, a minor
child, and EARL HILLIKER, on
behalf of themselves And oil
others similarly situated; the
ALASKA MENTAL HEALTH ASSOCIATION,

m\/ARY C, NANOTAK, and JOHN MARTIN,
<m behalf of themselves and all

others similarly situated;
ANTTA BOSEL, FRANCES DOULIN,
SHARON GOODWIN, AND GABRIEL MAYOC;
and S.L., H.K., and ALASKA
addiction rehabilitation services,
Plaintiffs,
V. Case No. 4FA-82-2208 Civil
STATE OF ALASKA,

Dofendanf.

OPPOSITION TO Mgno* TO

m t ppocsso:NGB

Defendant State of Alasfca (Bstate") opposes Marathon
0il Company and Union 0il company of California*s ("oil company
intervenor-lesseas") Hoticn to Stay proceedings, contrary to oil
company interv%por—lessees' allegati one, the termination of the
settlement agreement on Ray IX, 10 3 is rofo a certainty. It
would prejudice the other parties to this litigation, as well as
the public, to stay proceedings on Issues thi3 court has found
"crucial to tho i««u«c before the court.” Rfp.  Ordp.r Vai

intervention of Marathon and Union Oil Corcpaniec (January 22,

1993).

STATES OPPOSITION TO MOTION TO STAT PROCYIPINGS PAK 1
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Oil company intervanor-Icsi ees give the impré&aaion that
the settlement agreement will automatically terminate on Hay I,
1993, the 60th day following the state®"s letter Invoking Article
111, section 31(c) of the Settlement Agreement. This 1is not
true. Section 3i(e) gives the partieje at least sixty days to try
to roach another agreement for resile to third-parties, however,
nothing 1in that section prohibits the parties froa jointly
agreeing to extend tho time within Which €O reach another
agreement,

Prior to the ac—t s Aprill 26, 1993 Moaorandua Decision
and Order Re: Intervenor®® Complaint (“"Memorandum Decision’?) the
state and settling plaintiffs had l«-*n exploring a variety of
ways to provida relief to tho nf: macted third-parties. The
Wamorancluja Deniflien, however, 8U jgcoted a straightforward
legislative resolution of the settl s-ment"s legial problems that
would make it more likely that the coirt would ultimately approve
the settlement and, aa a result, prcvide relief to those third-
patties. Since April 264 as..oil company intervenor-lessees”
not"d, tho parties have devoted their energies toward a
Icgiolativo solution. Sop oil “"_ompany Jnterv«nor-Iftsseas
Memorandum in Support of Hotion to Stay Proceedings &t 3 n,i
("oil company intervener-lessees” i:effioranduniv); See also 3.
Arke, "Hickel puts priority on »wntal health lands bDbill,*1

Anchorage Dally News, at £-2 (May 4 1993) (copy attached) ,

Even if tho legislature 3o0es not pass the settling

partiesr proposed legislation, however, there are other options

STATES GFRCHTIAN TONJIION TO SIAY RG] ONGS PACS 2
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that tha parties can explore. Kith oil indications pointing
toward chapter 66 being a legal an<l constitutional vehicle 10
settle this litigation and, therabf, providing the relief t0
affected thixd-partioa, it is leta likely tho state would
terminate the settlement agreement because of concerns about
providing relief to third-parties. Indeed, approval of chapter
$6 as settlement nay provide the jjsoat expeditious relief to
affooted third-parties.

The court has stayed the proceedings on preliminary
approval for seventy days to give tha state and settling parties
fciac to try to reach agreement concernJng the hypothecated land
list and the application of As 38.04 and 38.05 to the
reconstitution. A prompt decision py the court with respect to
tho oil company intervenor-leBB*es" eonplaiot would assist the
parties in their negotiations. XI tha court granted summary
judgment in favor of the state ard Battling plaintiffs, the
parties would ©" even »ore inclined to roach agreement to "save"
the settlement. If tho court granted summary judgment in favor
of th# oil companies, either in while or In purt, the parties
would th«n have the opportunity to respond to that cooiaion at
the sama time they are negotiating jver the two other problems
[t would prejudice the State, se tling plaintiffs, and the
publio, for tha parties to ap«nd SUl otantial aaocunte 0f tiro and
money to attempt to resolve two problems with the settlement, if
several month# later tha aettlemert wore to fail because the
court were to find that oil and gao l.saces »ay net b« transferred

1
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to tho trust authority.

Moreover, it should to poinjtsd out that tho possibility
of the termination of the Battlement agreement ig nothing new *nd
has not been a compelling reason In the past for any of tha
court™ decisions. The possibility of termination was obvious on
January 14, 1993 when the court cei led the 3tata and settling
plaintiffs® joint motion for relief for third-parties. The court
iefiued that decision a weak before granting the oil companies
intervention, conditioned upon expod .ted discovery and briefing,
so that their issues could be prompt y addresoad. geo Order Bej
Intorvention of Marathon and Onion bil Companies at 2 (January
22, 1993). This court, iIn denying the re-filed joint motion on
April 19, 1993, again recognised gjpe obviouB possibility that
oithar party night teminate tha sstitdaz jnt agreereeirt,*yet such
possibility did not result in this court pieceskoallng 1ts recent
Memorandum Decision addresaing invironaentel intervener®”
challlenges to ohaptar .

Staying th* proceedings an oil company intcrvenor-
lessees™ casplaiirfc will only serve to further tha strategy of
opponents to chapter 66 who havo brotght challenges to chapter 66
seriatim «0 as to perpetually extaid tihx preliminary approval
process. The issues related to tge oil company iIntervenor-
lot"ees™ complaint havs boon fully iriafed and will be ripe for
decision as aoon as oral argurent is concluded. It will further

1 S Order at 2 il 19, isB) (he state’s notice of
termination *13 merely(Age exercise Of a right which the court
knew the State had and could uson).

STATE'S OPPOSITION TO MOTICH 20 STAT ?ROCEIMINCS
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tha iInterests of judicial economny to conduct the oral argument
and render the decision now while the issues are still fresh iIn
both the court®™o and the parties™ attomeys®™ minde.

That the court should render a prompt decision on oil
conpany intervenor-leasee®” olaima holds true oven If the
settlement embodied In chapter 66 anl the settlement agreement la
mterminated.” This iIs becauae the Issues raieod by oil company
intcrvanor-leckees®™ complaint w.  intervention will not
necessarily become mooted by termination of tha settlement
agreement™ These 1issues ere: ''(2) lease aesignability, (@
applicability of the Administrative Tvocaguxe Act ('APA*I] to DAR
order 135 and the broad land-ua®© provisions of the Settlement
Agreement, end @) the legality of tha Agreement's provision
regarding sharing of confidential materials. *  Oil company
intervenor-lessees™ memorandum at 2

With respect to the first issue, the parties to thia
litigation will be faced with tha 13sue of whether oil and gas
leases jeay bO transferred fron DNR to "trust status” even if
there i1e no settlement and the etatt and plaintiffs areback In
litigation. Thera are at loa*t thr< * acriva o il and ga* leas**
on original trust lad.* Pursuant to the Alaska Supreae Court®s

* |n the affidavit of Carol Wilkinson attached nn exhibit | to
Jthe state |\/lsotReply gofo p03|t|on Gllafel\éb;graﬁm“ Plaz;?n%?%l E:EpSurrma
1u the séeo{]g |darrt|f|*d Ieeaﬂs rgurbe 21129 and 3S9150
as act|¥3m0|gtaq? %Om contathe =4n|ng orlglnalprrgepgﬁln he%lig
trust ]

ition the sfoeto rc—re\t%ewd fil 0 359130 *rd d*t«ravi that

t lease had been terminated in Dccamber 1990. }
(continued...)
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direction in uelss v. state, all original trust lands that hav*
not bean sold must be returned o trust status. Xn any
reconstitution of the trust, tha court vili almost certainly need
to resolve the issue of vhather oil and gas lea&os on original
trust land »ay be returned to trust Afcatua, either by conveyance
to tho Trust Authority wunder <hapter 66 or otherwise.

Although there would be no "trust authority” in a
litigated reaonatifcution, it is undisputed that the reconstituted
trust lands will be administered as trust lands rather than ae
general grant lands:, Thia neans thah the objections oil company
intervenor-lessens' raine with respect to the proposed Trust
Authority managing oil and gas leabos would apply with equal
force to the ntate managing oil <|nd gas leases returned to

reconstituted trust statu*, free—e.d« 0il company intervenor

2 (,,-cottinued)

] Thebsettli3n12 Ia(llntlffs haVﬁ luluent%%%% o(

numbers essee: .she

ectric), 31983 (leaveo: Chugaeh Electric) lS)S% g} ('Ieasa*'

oalle I1“ t 35t9 I59nOI atsslels Dnondcog lﬁeaosa\i/:e ‘leases co?atgmn

rust land still owne e (campare

of the affidavit OF David L.y honas attached As ftifhihlt
ndum in Support of notion of Ssttling Plaintiffs fo

ummary. Jug ent Dlsmlssmg Cotnplamt in Intervention of O]

ompanies ( arc 199?)." The st; to terminated loaces 35915

nd 359159, owever, tha ng]nanpn is being appealed, f

t termi C.
ames W. White otion to A d pt |m|nar injunction filed in
tpas (HVI D 199 a(é| p?osnjlon to James W.
e

t|on to Anend P J xnary injupction dated August 17,
ers Danylng Janes W. White”/ Moglon to Amend Pr I|m|naré

White's re 't Heari and Denyin
lon of Jng\Nhlte all dat% September I, n%g y

appaoro then, .that th«rs ar» at least thr&ji active oil
and leases containing original trust land etill “owned by the
staté - - ADL numbers 21129, 60553 ,ind 319688.

BFATZ"S OPPOSITION TO MOTICH TC 8TAX P3C31 Dines PACE 6

Tm>
LS

Ina

— o O
S —
[

(=]
-—
<2

o
=
D
3
o
S

R
0r
I
I

[SrYL1) Ow
CD

=253
—MD o

=
e
Owm

g le)
D—Z

=
—am
@

= §|_‘
=383

r

({en]
D e <
| 9P —~+ D



i
as §3%I

i

aé5

anemmnjes

C -

lessees' Heaorandu* in Support of Mbtion for Summary Judgment,
16-33 (March 33, 1993); Miplyof Marathon and Unocal to Stato and
Settling Plaintiffs' Oppositions to ;lotion for Summary Judgment,
16-12, 27 (April 19, 1993),

While none of the three remaining original trust land
leases are Harathon or leases, tha arguments raised by oil
company intarvenor-lessees against lhe transfer of their leases
also apply to oil and gas leases held by other persons and
companies. Indeed, oil company intetvenor'-lesaees, in all their
briefing, have not onca dravn a distinction between an oil and
gas leasee issued on original truet land and an oil and gas
leases issued on general grant land 3 Tha state used the *ame
standard lease forms for leasing original mental health trust
lands and general grant lertda. s*i State's Nonoppocition to
Settling Plaintiffs' Susmary Judgment Motion and Opposition to
Marathon and Unocal's Summary Judg*4nt Motion at 13 and Exhibit
2 thereto (April a, 1993); Otato'

Motion for Summary Judgment with liespoet to Issues Raised in
Marathon and Unocal's Complaint, Exhibit 14 at 34-38 (March 22,

1993)("state's memorandum”); and Moborandum in Support of Motion
of Settling Plaintiff* for summary Judgment Dismissing Complaint
in Intervention of Oil Companies, Affidavit of David Thomas,
Exhibit B at 3-7 (March 22, 1993) ("settling plaintiffs’

Ta Ple Il of DaV|d Thomas' affidvy it referenced in footnote 2
Ident ies ten otl and quts leases cchtaining boh original trust
land and general grant land where e Lthor Union or Mdrathon was,
or is, thé lessee.

6TATE's OPPOSITION TO SOTIOH TO «TW PSOCS iDItPCS ANC* 7



MAY-05-1993 10:43 FROM ACO/NAT RESANCH LS P.03

i
M
I'i

Lot
82

C
v

memorandum'), onet because "[@] "»trict reconstitution' of the
truet pursuant to Wolo> I* not OF di ect concern to Marathon and
Unocal™4 that does not »*nn that a strict reconstitution is of
no concem to tha state or the publlo. Either tha oil and gas
leases oen be transferred to trust status or they cannot be
transferred. Having had the ii«su* o: the transferability of the
lease* raised, and having fully hrlOfed it, tha state* is not
willing to drop this issue and risk Jater litigation hy other oil
and gas lassoes challenging ths rstwn of their leases to trust
status.

With respect to the seebnd and third issues, the
applicability of the apa to the otiating and drafting of a
settlement agreement and department order, and the sharing of
confidential information b*two->n the state and settling
plaintiffs, these issuas are alsost certain to arise in any
future proposed settlement of this litigation.  The settling
plaintiffs have b*«n adamant that !by settlement of this nco
must be accompanied by a settlement ijgroement, Both tho ©Otat© and
settling plaintiffs have articulated their strong beliefs that a
settlement agreement cannot be and :ihould not bo promulgated ao
e regulation, gee .eg. state"s m«morandua at 45-49; settling
plaintiffs® memorandum at 63-74. The ©Otatd0 and settling
plaintiff* have also explained why a department order such as
Department Order /135 ia not a regulation and need not be
promulgate like oe. State"s meiorandun at 49-54; settling

4 0Qil company intervenor-lessees' memorandum at 5.
STATS'B opposition TO HOTIOB TO STAT PROCEED rros PAXK 8
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plaintiffs® memorandum at 53-68. Similarly, tho state and
settling plaintiffs negotiator a procedure in the settlement
agreement for the sharing of confi fattial information botwaan
the® that the parties strogly believe is legal and
constitutional. They would likely Use the same procedure again
in any future settlement agreement tlat includes a land exchange
as part of the compensation provide
Thus, even if the partlee temminate the current
settlement agreement, should the enter iInto any future
settlement agreement, the APA and confidentiality issues will
likoiy rise again. Therefore, it IB Inportant to thu Cattling
parties for the court rule on the cross motions for summary
Judgrent. Bvan if the APA and co ifidentiality issues become
technically scot in tha exaifc the patides decide to terminate the
proposed settlament agreerant (of courss, these issues are not
tw moot as the settlement agreement 1a very much alive), a court
may still rocolva disputes that a’ 'moot* under the* piihlia
interest exception to the mootreits doctrine. A1A3K3 —fd).
spotters Assocm y. stata. 8l« P,2d 798, aoco n.1 (Alaska 1992)
(regulation that was the subject o appv™ vac withdramn *ft«r
” briefs submitted to ocourt, court decided case under public
interest exception to the mootna;s doctrine). The public
i interest exogpfcion involvoa oonoider ation of tfurco main factor™:

whether. the di ssues are capable
(I) repetition N, 8 wiwthor tha aootnoss

8 BRATFTRE BB P

B B W

K

» doctrlne applled nay m repoat&dglg
cin review SJ?
D whether the I*su«® p*rfo«onto U-»

important to the public Interest as 1O

STATS"S OPPOSITION TO MOTION TO « W 2mc1 DINQJ PAar 9
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justify overriding the aoctness doctrine
Jopning Wi-H vk » 817 P.2d 917, 920 (Alaska
1991). The public interest exception to tha mootness doctrina
applies to tha trial courts as veil
Moafca jJasu.. soa f. syp. 833, B8 (0. Alaska 1984) appeal
dismissed,and vacated 782 T, 2d 800.

The issues raised by oil cospany intarvenor-lessees
fall squarely within Che public interjeat exception. Afi explained
abova, tho APA and confidentiality provision are likely to arise
again if there is a future settleae
jnootnoss doctrine, and staying the jiroceedings, would mean that
the parties Would face substantial uncertainty if they attempted
to negotiate any future settlement IfT the parties knew 1in
advance that thoy must approach tho nhegotiation of a settlement
agreement as though the state vara promulgating c regulation.
then the parties vouid try to figure out a way to do so. If,
however, tho parties ore not *dvi«*< that this is tho law until
after they agree to another sottli jnent agreement, then, they
would bs forced to start all over agein resulting in a tremendous
waste of tia« and effort < -all ot public cxponoo, Tn addition
to this being a costly path to foll<on, It would Also frustrate
tho public interaofc in a prompt reecolution OF this litigation.
The more guidance the court con provide to the parties, the more
likely it 1io that the parties may someday reach a mutually
agreeable and lawful settlement,

in SUO, the issues rA-fl«d by oil ocapany intervenor*.

STATE 8 OPPOSITION TO KOTICS TO STAY PROCSIIDING flan 10



leasees ara far w&n moot, A prompt deaiaion on their complaint
can only help to expedite the roocolution of this litigation. The
state urgea the court to deny oil company intervener-lessees”
motion to stay the proceedings. *

Respectfully submitted this
CHAFL*3 B. COLE

A~ day of X*y, 1991

istant Attorney General

STMT'S OPPOSITION TO MOTION TO B ttit PftOS 11
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Chugiak'Eagle River

C ham ber ofCom m erce

(907) 6944702

P.O. Box 70363 12110 Busiress Bhd.
Eegle River, Alaska 99677 Eegle Riner, Alada 99677

April 10, 1993

Represenatative Bill Williams
State Capitol
Juneau, AK 99801-1182

On behalf of the Chugiak-Eagle River Chamber of Commerce Board of
Directors, 1 am writing to encourage you to consider pending legislation
which will provide a solution to the Mental Health Land Trust Litigation.
The Chamber fully acknowledges the complexity of this issue and 1is very
concerned with the protracted litigation which 1is preventing a final
resolution.

From discussions with affected parties, we understand the SB 67 and HB 201
appear to provide a solution which is satisfactory to many of the

players. We believe the legislature®s time would be v/ell spent trying to
solve this issue through this legislation or appropriate alternatives to
the Mental Health Land Trust litigation. It goes without saying that many
economic development opportunities are being drastically affected because
no adequate solution exits. With the decline in state oil production,
economic diversification becomes increasingly vital if Alaska 1is to
continue to thrive.

Thank you for your consideration and please feel free to call the Chamber
office with questions.

Sincerely,

Bruce Marion
President



4050 Lake OlisS".nle 103
Anchoracie, Alaska 53508
5613127

AKAIV'I L L

April 7, 1998

Representative Bill Willians
Room 128

Juneau, Alaska 99801-1182
I

Dear Represatative Willias;

Enclosed you will fild AKAM 1 Resolution $B-1 partaining o the settlenent of the Mental
Health Trust liticetio

We are most encouraged with the Senate Judiciary comittee sustitute t SB 67
ausraidy under arsiceration. By and through this resoluian, we wish to advance our
support for tre settlerent conoegpts t© amend Chapter 6, as embodied m CS 67 (Gan.
dud.)

Sincerely,

John Malone
President

ALASKA ALLIANCE FOR THE MENTALLY ILL

"Providing education, advocacy, and supportfor the
families of the mentally ill"



Alaska Alliance for Ihe Menially 1L
, ~ Resolution 931
A resolution pertaining lo the Mental Health Trust settlement.
Vassal April 6, 1993

WHEREAS, Alaskans who experience a mental illness were once tried and convicted of a crime of being "an insane person at Large" and were sent out
of the state at great expense to the federal government; and

WHEREAS, upon contemplating impending Statehood for Alaska, Congress passed the Alaska Mental Health Enabling Act granting authority and
responsibility to the Territory of Alaska to administer its own mental health program, and granting the state the right to select one million ‘acres of federal
land to be administered as a public Trust; and

WHEREAS, the State of Alaska selected valuable properties, best suited to the production of income, including urban, suburban and rcsourc ~rich lauds
containing coal, oil, gas and precious minerals, in order to earn money in support of the mental health program: and

WHEREAS, the State gave no direction in the management of the Trust, established no Trust administration, established no fund for proceeds of the
Trust, and gave no direction to the State Division of Lands, which resulted in the Legislature's attempt to abolish the Trust by "redesignating Mental Health
Trust Lands as general grant lands" in 1978; and

WHEREAS, not a single parment to the Trust account was ever made as a rrsult of the 1978 action, and people entitled to benefits from the Trust Died
suit - including the Mental Health Association, individuals, developmental® disabled, chronic alcoholics with psychosis, and Alzheimer's and related
disorders suffering from psychosis; and

WHEREAS, in 1985 the Alaska Supreme Court rejected the State's 1978 redesignation legislation and ordered the “trust be reconstituted to match as
nearly as Posmble the holdings which comprised the trust when the 1978 law hecame effective™ including the 692,000 acres of land which had already been
taken by the State and given to municipalities, native corporations, individuals, and state use designations; and

WHEREAS, innocent third parties have been caU?ht UF in this litigation as prospective activities, sales, and development on Trust Lands have been
suspended or are in limbo, including Wishbone Hill Coal Mine, Usibelli Coal operations, Diamond Chuitna Coal Mine, and many individual "Moms and

Pop6'; and
V.HEREAS, numerous settlement attempts, particularly Chapter 66, have generated additional lawsuits from tourism, sport fishing, environmental groups,
and oil companies; and

WHEREAS, the injunction by the court and the cloud on the title to the original one million acres of Trust Land remains, and the title to 6.7 million
acres of ha/pothecated state lands is yet troubled gythe prospect of foreclosure. These difficulties prompted amendments to Chapter 66 contained in the
Senate Judiciary Committee Substitute Bill CS 67 currently under consideration; and

WHEREAS; new legislators are coming to fgrips wilh the complexities of this issue for the first time and may benefit by a fresh rc-iteration of the Trust
obligations of the State and the position of the Alliance;

NOW THEREFORE BE IT RESOLVED that the Alaska Alliance for the Mentally Lsupports legislation witiclt effectively meets the basic needs of the
Trust beneficiaries, specifically:

1 Creation of a Mental Health Trust Authority as trustee;

2 Retention of the portion of Chapter 66 which returns, by patent, unencumbered original trustiand, including these onlyencumbered hy leases,
to the Trust to be administered by the Trust Authority;

3 Elim}i]r]ation of the land exchange substitution process for lands not being returned to the Trust which has led to so much additional litigation
in this matter;

4 Continuation of the current allocation of 6% of ;he State’s unrestricted Tgenual fund revenue to the Trust income account or an allocation
plrloces$ by wr&mh the real program need is determined annually by the Trust Authority and the Alaska Mental Health Board, as the annual
allocation; an

5 Encumber as securitz those original Trust Lands remaining in legislatively designated areas to insure that the agreed upon allocation process

to fund the mental health program is made, and so that a tan%ible corpus be further identified and securedper the SupremeCourt’s direction
in iVdss v. Seme, thus freeing up the 6.7 million acres ofstate land currently pledged.

By unanimous vote of the Board of Directors.
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A M entalhealth Lands Trust Update
(= s, Advocacy Services of Alaska)

Nearly two years ago my diets, baehcariesof
treMertal Health Lands Trust, decided thaooept
(hepter 66 asaproposed sstterant ot s kst
We thaught tretthisaould firellyend thisdivisinve
and astiy liticatio. Unforturately, itheshed<irad
worse thenanaasal wolfhunt. To bringyou upto
chie, Bsrieflyrevienvttehistoryoftiisconplex
kst

Before statdood, bartaric metal heabth lans
were used tohrutalizAladans. Varshalsarestsd
people eqeriexcing snility, nemal illes,
palsy. Hundreds were covictedoftte " ‘aine ' of
beingan Inksarepersnatlage. Thesepaoplevere
thenshippsd toOregonand inprisoned nanmantal
I(Hiu-

cgave Alada, as Trstee, tte gt to skt ae
million aaes of Feckral lad toestehlisha st

The Trustee was suypposed tomanage tre lad
produce 1ncome tofud amattal health program

inAloskaJor Alaskans.

Insteed of esteblishing and managing tre Trust,
te State tok tte las, tumed some N arks,
gave some away ad tred to sl some ©
ususeecting Alaskas.  Money from ttese
transacdos were never dposited o tre Trust
Over ten years ap, tre State got caught stealiry
tre laks and mismanaging tte Trist. The
berehaaniessad, and tteSupreme Court ordered
te lad retumsd o tte Trust

In 1901, Chepter 66 was proposed ssasettlenatt
tothslaraurt. Chgpter66proviced far D retumirg
what was Htof tremillimaaes o treTrust, 2)
gaoointang a Trust Authority o make aure tte
State fol loned through with tresrpranises, and 3)
allovng tte bereficiaries to sslect conparable
State lard ofequal income producing potercil n
exchange fTartte land tretcoulld notbe retumed o
teTrst

Uhforturetely, tterevean™tany land conparable
toagiral lads likeHomer Soit, Mouritain View,
adKerai Riverfrontege. This forosd trepantifis
lawers 1o sslect Cook Inket aill and ges i,
Sauthesst hydrcelectric aites, GlacierAvimer
COrek, Leask Lakes, treFortknox goldmire, and
een tte dte far te new Cortal Building n
Juneau.

An 1rdicatian of tte trable 1 come was tte
larsurthiledby acaliton tretrgoresated tounisn,
groups are conceimed tret potentaally millias of
axesof State lad would be placsd ntodie Trust
withoutpubllic iUt They arealsoconcermed ttet
lard walll be utilizd and managed onlly tolaefit
tre Trust ratter then intte publlic inaest. They
claim traet Chepter 66 violates the Statehood Act,
tre Alaska Gorstatutian, and State law.

ikadt de log after al ad ges keesss were
sledted fa-treal canpanies NCook Inkettofike

corttanued on page e



“_..AUTPEOPLE FIRST”

"We cannot, with Huck Finn and Mark Twain,
lightoutfor the territory anymore, Weneed
tofindourhome. Weneedtofindaplacewherewe
take on the responsibilities ofadults to the human
community."" BarryLopez -The Rediscovery of
North Arerica.

Govermor Hidkel s State of the State address on
January 12made starystal clearvwhere hispraities
b streamlining a government et stragtias
Alaskas* “fanilyofone’_Throughout hisedtress,
“Alaskan family” was mentioned no kess tten
saventamesand “galityof I1ié’no lkessttenfae
The Governor stated tretcaring fardlimenbers of
te“fanly’ ste regosibility of dl Aledas,
rotpustgoverment. We hreartilyagree. The Key
Campaign hes a vision where ail Alaskas ae
fully inclucd n treir neighborhood sdols, n
trevworkplaceand ntteircomunities. We hae
avisimwhere divarsity serbraced. We havea
visinofreighoorshelpingreighoorsand builldig
comunity togetter.

The Govermor sootligited Project Ghoice as a
means faprovidingways farpersaswith saere
dashiliaes © Ine a home with treir fanilies
Instesdof n“‘expansive rstatutios” We goplad
tregoermor. We agreewith him toialy. Butwe
would take tastepfutter. Peoplesouldhave tte
fudemental doice 2l © e in FEttos,
regardless of tte epanse. They shauld have tte
doice o lneathome ntteircomunity withtte
paople who loe and care aoout them. And ttey
suld have tre sugoort of teir reigbors, teir
comunity and tretrstatiefortretrchosen lrless e
The factthet itoosts lessought tole secodary
tte gal of providing aill Alaskans with Iines of
qality.

Intte Covernor s State of the Budget adbress, he
refarred 1o bringing the aost of goverment. o
Ire wrth projectsd reaes. He saxd we must
lring spending under-aontroll by reducing fuding
forumesced oroer-utallizdSiateprograns. “The
yardstidk far determining fuding s doviass,”
Stated Governor Hidel . “The prianty shauld e
pagplle nnesd.”” Wirth tregplicant filegroving
chily, we know who are tte“pegple mned.”

Page Two

A priaiaty of govermment should always be
providing the sygoort people need oadhiee tte
quelityofieespousedby Governor Hidel . Many
of these families and irdividals do 0" need
eqasive aJorts; justenough tohelp them Ine
a lietratdl other fanilies ke forgantsd. And
forthosewho have needs beyond which tre familly
can provice, Alaska should be reedy 1o stad
behind them; © incluce thenm n tte Alagdkan
Family’.We saluteGovermor Hidel forhisvisiin
forAladans. We stard behind him toialy. What
we eqoectfronhimand tre legiskature Brotget,
butcanmake suchadrfferae tomany Aleskas:
do what i ngtand do what you would exquect
others todo foryou, and ttet i, ntreGovermor’s
voros, “mptmQ@Sfirst”

KEY VI
CAMPAIGN

MARCH .. = ....

JUNEAU, ALASKA

JoinUs— BEE anADVOCATE

Cotact Barb Nath a£561-5335
for otel and tradl arrageents.



ALASKA STATE LEGISLATURE
EIGHTEENTH LEGISLATURE -FIRST SESSION
STANDING COMMITTEES

misE

Comunity & Regiaal Affairs 46-333
Ollerg Chairmen
Sarhers Vice-Chaimen
Williars; todey; Budke; Daes; Willlis

Firence 46-357
Larsn Co-Chaimen
macl.can Co-Craiman
Henley Vice-Chalimen

Traradt; Vartin; Fardl; Festas
GussatorfNavanc; Broan; Hoffman

Halkth, BElucation & Soial Ssviess  466-37/0

Toohey Co-Chairmen
Bude Co-Chairmen
Cas, G Vice-Chairmen
\ezy/; Katt; Olbery; Caas, B; Nidollis; Brice
Jddiciary 4664990
Roter Chaimen
Jares Vice-Chalmen
katt; Fhalliss; Garean; Daviden; Nordiud

Labor & Commerce 46494
Hudson Chaimen
Green Vie-th".1imen
Milcer, Rxtar, Willliars; Sitto; Meckie
Resources 466-3715
Williars Chairmen
Hudson Vice-Chalimen

Bunce; Grem; Jares; Mulder, Arlelsten; Cancy;
Davies

Rulles A6-374
Moses Chairmen
Sathrs Vice-Crairmen
Fhllys; Bares; Hanley; Ulner, Camey

State Affairs 466-4933
Vezey Chairmen
Kott Vice-Craimen
Sathrs; Olbarg; Dans, G; Daas, B; Ulmer
Trangoortatian 466438
Foster Chairmen
Daas, G. Vice-Craimen

\ezey; Mulder, Hudson; Merard; Meckie

SEJHAIE

Comunity & Regiaal Affairs 4664989
Flllys Chairmen
Taylor Vic-Chalmen
Halifad; Adars; Zeroff

Firence 466-498/37/33
Aak Co-Chaimen
Reare Co-Chalmen
Jdo Vice-Crairmen

kelly; Rieger, Sarp; Katulla

Haalth, Education & Scial Ssrviess . 4686-3/&2
Rieger Co-Chairmen
Samp Vice-Crairmen
\ezey; Katt;; Ollarg; Daas, B; Nadolia; Brice

Jduoiciary 46-3717
Taylor Chairmen
JaretaHords Vice-Chaiman
Jdo; Dmley; Littke

Labor & Commerce 466-384
Kelly Chaamen
Rieger Vice-Chaimen
Rearae; Linoln; Sallo

Resourass 464907
Miller Chairmen
Leman Vice-Chairman

Fak; Rarae; Adars; Dnley; Zaroft

Rules 466-3770
Jdo Cheimen
Rieger Vice-Chairmen
Halfad; Littks; Z2aof T

State Affairs 464522
Leman Chaimen
Miller Vice-Chaimen
Taviar, Hiis; Duncan

Trangoortatian 46421
Samp Chaimen
Fillys Vice-Chaimen
kelly; Katiuls; Linooln

Page Three



MEMBERSHIP

—————————————

e (Cogatulatios 1 Duane French on his

appointment o the vacait st on te
AnchorageAssenbly. Duane hesbeenastray
aovocate for a comunity tet enbraces
dnasityands poortspersorswithdisshilitiss.
His gopointment sa lbreath of fieshair na
comunity recaitly experiencing more
dvisinttenaogeeratian. Good udk, Duare.
ADD swithyou dl trevay.

SB 67 was Alledon January 5. The kil relates
oanaltaratinetotressttderatoftteMental
Health Lands Trust inclucsd n Cngpter &6.
Essantaally, the arendments retum Chgpter
66 toan early ssttderent tretwould esteblish
a6% amual ggrgoriaaanfran tteurestrnidsd
gereral fud totreMental Health Trust, retum
all encunbered las ad aeste tte Vental
Health Lands Trust Authority

On February 5, tte Senate Resources
Comittee goproved ttreamendmentsand sat
tre [l © te Sate ddiciary Comirttee.

The eadiest. Ldiciary swillirg tosdhedulea
hearing Eebruary 22,1998, Testafyarglefore
the Resources Camirttee on February 3d,
AttormeyGareral Colle informed treResource
Comittee tet he would recomend tet
GovermorHidel \veto trealll ifatispessd, ut
avuldh“t gaarantee what tte Governor would

.

SB 70 wes fild 1-27- by Serator Duncan
which would esteblish a leen garantee ad
et rake sUbsidy progran far assistive
tedholayy. Hpessd ttestaiewouldgarantee
U ooy of tre prircal of a leen ar
sbsidiz te narest of a stiatle garanted
lan. The assistive tedology would be ussd
0 adble eftter a person with a dissality
dotaining or mairtaining enployment or ©
Inemore inogpacentdy.

Page Four

= CGovermor Hidel hes reguested tre same

anount ofmoney farDD Base Grats aswas
gopropriated kstyear. As you know, thistlls
fardurtoftteKey Campaign sgoal ofan 8%
goproves tisregest, we |, ineffiect, willl ke
taiag avother kss. The govermor also
requested $6.5 milllion for Medicaid waiver
saviass. These fuds incluce tre Statenattch
for new sarvicss aailable uder dl te
aoproved vaivers. R2.2million stagetad far
altswith pghysical disshilitiesand 1CF/MR
vaiers. $L.0million sformdically fragike
dilden. The balae of tte regest s Tar
older Alaskans. Included in DMH/DD
Acninistration budget s a regest for fe
new state positaias © Inplement Project
Choice

Wemustdelight in ccieh
iithcrjmokeothers' (ihiditioiis
x)Urown, rejoice together,
yA S o w1 my
m piinitogctlick Labor djid
suffertogether,alweciys liayingf
keferc o w tiffffes our
community as mcmhens ofvie

o Do j-7,

i same body, i - I

John- Wihtin'bpil030 \
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SUBJECT OF MEETING:

HOUSE RESOURCES COMMITTEE HB
H B <32
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03/19/93 LEGISLATIVE TELECONFERENCE NETWORK SYSTEM LTN1150

08:51:17 PARTICIPANT LIST (ALL PARTICIPANTS) BY :ANC

TCN:30400 SCHEDULED FOR:03/19/93 08:45 TO 10:00 FOR:-ANC
PUBLIC HEARING HOUSE RESOURCES

LOCAT ION :ANCHORAGE

HB 201 R.B. STILES™. .. .

HB 201 COALITION IN SP}

HB 201 ATTY GENERAL

HB 201 DAWSON OBSERVE

HB 201 BILL BOBRICK OBSERVE

HB 201 CLIFF EAMES AK CNTR ENVIRON OBSERVE



03/19/93 LEGISLATIVE TELECONFERENCE NETWORK SYSTEM LTN1150

09:04:55 PARTICIPANT LIST (ALL PARTICIPANTS) BY :FBX
TCN:=30400  SCHEDULED FOR:03/19/93 08:45 TO 10:00 FOR :FBX
PUBLIC HEARING HOUSE RESOURCES
LOCATION FAIRBANKS
HB 201 ROGER BURGGRAF SELF
HB 201 MR. CHARIIE BQDDY USIBELLI COAL

HB 201 MR. SELF





