


PRINCIPLES OF ALTERNATIVE SETTLEMENT

1. The following land will be returned to trust status: Land originally 

granted to the State under the Alaska Mental Health Enabling Act which (a) has not 

been conveyed or encumbered by the State or reserved by law from public domain,

(b) is subject only to oil and gas leases, coal leases or other leases, timber contracts, 

mining claims, or material sales, (c) is not necessary to carry out the purposes of an 

interagency land management agreement, (d) is subject only to a land use or 

right-of-way permit issued by the Department, and (e) has not been approved or 

disapproved as a Municipal selection.

This description of land to be returned to >he Trust is different than that 

provided in Sec. 54 of Ch. 66 SLA 1990. It deletes the Haines State Forest and 

Tanana Valley forest from the list of land returned to the Trust and does not provide 

for the "replacement" of land.

2. Principles of ownership, management and disposition of the land 

described in paragraph 1 will remain as embodied in Ch. 66 SLA 1991. This means 

that the land will be conveyed in fee, including subsu'face rights, to the Alaska 

Mental Health Trust Authority. In the context of this settlement, the ACE intervenors 

agree that, except for the public notice requirements of AS 38.05.945(b) and (c), 

management and disposition of this land will be as private land and not be subject to 

the provisions of AS 38.04 and AS 38.05.



3. The State will make an annual payment equal to six percent (6%) of tte 

unrestricted general revenue of the State during each fiscal year as compensation for 

land which is not returned to trust status. This money will be allocated to the Mental 

Health Trust Income Account established by Sec. 11 of Ch. 66 SLA 1991.

4. From the funds allocated to the Mental Health Trust Income Account, 

including proceeds earned from the management of the land, amounts will be 

appropriated each year to meet the necessary expenses of a comprehensive mental 

health program. The responsibilities of the Trust Authority, the Governor, and 

Legislature in carrying out these obligations, the mechanisms for determining annual 

expenses, and participation by various advisory boards, and the principles governing 

use of Trust funds will remain as defined in Ch. 66 SLA 1991.

5. To secure the State’s obligation to make annual payments from the 

unrestricted general revenue of the State each year, land that was granted to the State 

under the Alaska Mental Health Enabling Act and that is designated by law as a State 

Park, State Forest, State Game Refuge, State Wildlife Refuge, State Game Sanctuary, 

State Recreational Area, State Recre .tional River, State Wilderness Park, State 

Maritime Park, State Special Management Area, State Public Use Area, Critical 

Habitat Area, Bald Eagle Preserve, Bison Range, or Moose Range will be pledged as 

security to the Mental Health Trust.
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6. Management of and title to the land described in paragraph 5 will remain 

with the State and income from the land shall be deposited in the General Fund and 

considered unrestricted general ircome of the State. In the event that the State forfeits 

on its obligation to deposit 6% of unrestricted general income in the Mental Health 

Trust Income Account, the Trust may elect to foreclose upon the land pledged as 

security. Any action for foreclosure shall be filed in the Supreme Court which shall 

retain jurisdiction of all issues related to foreclosure, including the transfer of title, the 

parcels to be foreclosed, and the laws applicable to management of the foreclosed 

land.

7. The undersigned support S.B. 469 as introduced, incorporating these 

changes and repealing certain pr visions of Ch. 66 SLA 1991.

//////

//////

//////
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8. Upon the effective date of legislation incorporating this settlement, the 

ACE intervenors would dismiss their complaint in intervention and support immediate 

lifting of the injunction and lis pendens, and the objecting plaintiffs would withdraw 

their opposition to Ch. 66 SLA 1991.

We agree with these principles: 

Erie Jorgenseiy
Sierra Club Legal Defense Fund, Inc., 
for ACE Intervenors

.Jpnn Sisk for
'-'Southeast Alaska Conservation Council
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S O U R C E :  D a v i d  T. W a l k e r
C o u n s e l  f o r  V e r n  T. W e i s s  

M e n t a l  H e a l t h  T r u s t  L a n d s  L i t

C h a r l e s  E. C o l e ,  Es q .
P.O. B o x  K, S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 8 1 1 - 0 3 0 0  
(907) 4 6 5 - 3 6 0 0

D a v i d  T. W a l k e r ,  Esq. 
4 1 7  H a r r i s  S t r e e t  
J u n e a u ,  A l a s k a  9 9 8 0 1  
(907) 5 8 6 - 3 5 3 7

A t t o r n e y  G e n e r a l L e a d  C o u n s e l  P l a i n t i f f s

J a m e s  B. G o t t s t e i n ,  Es q .  
4 0 6  G  S t r e e t ,  S u i t e  2 0 6  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1

J e f f r e y  L. J e s s e e ,  Esq. 
6 1 5  E. 8 2 n d  A v e n u e  
A n c h o r a g e ,  A l a s k a  9 9 5 1 8

A t t o r n e y  f o r  P l a i n t i f f s  
A l a s k a  M e n t a l  H e a l t h  

A s s o c i a t i o n ,  e t  al.

A t t o r n e y  f o r  P l a i n t i f f s  
A n i t a  B o s e l ,  e t  al.

I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  
F O U R T H  J U D I C I A L  D I S T R I C T  AT- F A I R B A N K S

V E R N  T. W E I S S ,  f a t h e r  a n d  n e x t  
f r i e n d  o f  C A R L  W E I S S ,  a m i n o r  
c h i l d ,  a n d  E A R L  H I L L I K E R ,  o n  
b e h a l f  o f  t h e m s e l v e s  a n d  a l l  
o t h e r s  s i m i l a r l y  s i t u a t e d ;  t h e  

A L A S K A  M E N T A L  H E A L T H  A S S O C I A T I O N ,  
M A R Y  C. N A N U W A K ,  a n d  J O H N  M A R T I N ,  
o n  b e h a l f  o f  t h e m s e l v e s  a n d  a l l  

o t h e r s  s i m i l a r l y  s i t u a t e d ;
A N I T A  B O S E L ,  F R A N C E S  D O U L I N ,
S H A R O N  G O O D W I N ,  A N D  G A B R I E L  M A Y O C ;  
a n d  H . L . ,  M . K . , a n d  A L A S K A  
A D D I C T I O N  R E H A B I L I T A T I O N  S E R V I C E S ,

D e f e n d a n t .

F I R S T  A M E N D M E N T  T O  S E T T L E M E N T  A G R E E M E N T  

U n d e r  t h e  t e r m s  o f  t h e  s e t t l e m e n t  e m b o d i e d  i n  C h a p t e r  66,

S L A  1 9 9 1  a n d  t h e  s e t t l e m e n t  a g r e e m e n t ,  t h e  S t a t e  o f  A l a s k a  w i l l  

c o n v e y  c e r t a i n  r e a l  p r o p e r t y  t o  t h e  A l a s k a  M e n t a l  H e a l t h  T r u s t  

A u t h o r i t y .  T h e  f o r m  f o r  t h o s e  c o n v e y a n c e s  a r e  p r o v i d e d  i n  E x h i b i t s

P l a i n t i f f s

v C a s e  N o .  4 F A - 8 2 - 2 2 0 8  C i v i l

S T A T E  O F  A L A S K A



D a n d  E o f  t h e  S e t t l e m e n t  A g r e e m e n t .  T h e  p a r t i e s  t o  t h e  s e t t l e m e n t  

a g r e e m e n t  d e s i r e  t o  r e v i s e  t h e  s e t t l e m e n t  a g r e e m e n t  c o n c e r n i n g  t h e  

a p p l i c a b i l i t y  o f  S e c t i o n  6(i) o f  t h e  A l a s k a  S t a t e h o o d  A c t ,  P . L .  8 5 -  

508, 72 S t a t .  3 3 9  ( " S e c t i o n  6 ( i ) " )  t o  O r i g i n a l  T r u s t  L a n d s .  I t  is 

t h e  p a r t i e s '  i n t e n t  a n d  i n t e r p r e t a t i o n  o f  t h e  A l a s k a  S t a t e h o o d  A c t  

a n d  t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t  t h a t  t h e  p r o v i s i o n s  o f  

S e c t i o n  6( i )  a r e  n o t  a p p l i c a b l e  t o  O r i g i n a l  T r u s t  L a n d .  T h e  

p a r t i e s  r e c o g n i z e  t h a t  o t h e r s  m a y  a r g u e  t o  t h e  c o n t r a r y .  

C o n s e q u e n t l y ,  t h e  p a r t i e s  d e s i r e  t o  m o d i f y  t h e  f o r m  c o n v e y a n c e  

d o c u m e n t s  f o r  O r i g i n a l  T r u s t  L a n d  c o n t a i n e d  i n  E x h i b i t s  D a n d  E  t o  

m a k e  i t  c l e a r  t h a t  t h e  M e n t a l  H e a l t h  T r u s t  A u t h o r i t y  w i l l  n o t  b e  

r e q u i r e d  t o  c o m p l y  w i t h  t h e  p r o v i s i o n s  o f  S e c t i o n  6(i) u n l e s s  a 

c o u r t  d e t e r m i n e s ,  a s  a m a t t e r  o f  law, t h a t  S e c t i o n  6 (i ) a p p l i e s  t o  

O r i g i n a l  T r u s t  L a n d .

T h e  p a r t i e s  h e r e b y  a m e n d  t h e  O r i g i n a l  T r u s t  L a n d  p a t e n t s  

a n d  i n t e r i m  c o n v e y a n c e s  c o n t a i n e d  i n  E x h i b i t s  D  a n d  E o f  t h e  

s e t t l e m e n t  a g r e e m e n t  a s  f o l l o w s :

[ i n s e r t  t h e  u n d e r l i n e d  l a n g u a g e ]

S u b j e c t  t o  . T h e  r e s t r i c t i o n s  i m p o s e d  b y

S e c t i o n  6(i) o f  t h e  A l a s k a  S t a t e h o o d  A c t ,  P u b .  L. 

8 5 - 5 0 8  (72 S t a t .  339) t o  t h e  e x t e n t  t h o s e

p r o v i s i o n s  a r e  d e t e r m i n e d  t o  a p p l y  a s  a m a t t e r  of 

l a w ; a n d

T h e  p a r t i e s  a g r e e  t o  j o i n t l y  s e e k  f r o m  t h e  c o u r t  a d e t e r m i n a t i o n  o f  

w h e t h e r  S e c t i o n  6(i) o f  t h e  A l a s k a  S t a t e h o o d  A c t ,  P u b .  L. 8 5 - 5 0 8  

(72 S t a t .  33 9 )  a p p l i e s  t o  O r i g i n a l  T r u s t  L a n d .
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1 2 ( g ) ( i i i )  t o  m a k e  i t  c l e a r  t h a t ,  b e c a u s e  t h e  t r u s t  is c o m p e n s a t e d  

i n  t h e  r e c o n s t i t u t i o n  p r o c e s s  f o r  d i m i n i s h m e n t  o f  v a l u e  a s s o c i a t e d

w i t h  m i n i n g  c l a i m s  a n d  m i n i n g  l e a s e s ,  t h e  M e n t a l  H e a l t h  T r u s t  

A u t h o r i t y  w i l l  b e  b o u n d  b y  t h e  t e r m s  a p p l i c a b l e  t o  s t a t e  m i n i n g  

c l a i m s  a n d  m i n i n g  l e a s e s .  T h e  p a r t i e s  h e r e b y  a m e n d  A r t i c l e  II I ,

m i n i n g  l e a s e s  o r  m i n i n g  c l a i m s  w h i c h  t h e  P l a i n t i f f s

T r u s t  A u t h o r i t y  s h a l l  b e  b o u n d  b y  a n d  b e  e n t i t l e d

t o  e n f o r c e  t h e  t e r m s  a p p l i c a b l e  t o  s u c h  m i n i n g

t h e  r e c o n s t i t u t i o n  o f  t h e  p a r c e l  s u b j e c t  t o  t h e

m i n i n g  c l a i m  o r  l e a s e ,  t h e  m i n i n g  c l a i m a n t  o r

m i n i n g  l e s s e e  m a y  n e g o t i a t e  d i f f e r e n t  t e r m s  w i t h

s u c h  n e g o t i a t e d  s t a t e  a d m i n i s t e r e d  m i n i n g  l e a s e s  o r

m i n i n g  c l a i m s  s h a l l  b e  c o n s i d e r e d  t o  h a v e  r e t u r n e d

FIRST AMENDMENT TO SETTLEMENT AGREEMENT PAGE 3



e s t a t e  t o  t h e  t r u s t .

D A T E D  t h i s  '7 3 * ' / d a y  o f  J u n e ,  1 9 9 2 .

P L A I N T I F F S :  D A V I D  T. W A L K E R ,  E S Q . ,  l e a d  c o u n s e l ,
a n d  A t t o r n e y  f o r  P l a i n t i f f s  V e r n  T. 
W e i s s ,  f a t h e r  a n d  n e x t  f r i e n d  o f  
C a r l  W e i s s ,  a m i n o r  c h i l d ,  a n d  E a r l  
H i l l i k e r ,  o n  b e h a l f  o f  t h e m s e l v e s  
a n d  a l l  o t h e r s  s i m i l a r l y  s i t u a t e d

By: L t J o U ^
4 3 a v i d  T. W a l k e r

J A M E S  B. G O T T S T E I N ,  E S Q . ,  A t t o r n e y  

f o r  I n t e r v e n i n g  P l a i n t i f f s  A l a s k a  
M e n t a l  H e a l t h  A s s o c i a t i o n ,  M a r y  C. 
N a n u w a k ,  a n d  J o h n  M a r t i n  o n  b e h a l f  
o f  t h e m s e l v e s  a n d  a l l  o t h e r s

J E F F R E Y  L. J E S S E E ,  E S Q . ,  A t t o r n e y  
f o r  I n t e r v e n i n g  P l a i n t i f f s  A n i t a  
B o s e l ,  F r a n c e s  D o u l i n ,  S h a r o n
G o o d w i n ,  a n d  G a b r i e l  M a y o c

S T A T E :  C H A R L E S  E. C O L E
A T T O R N E Y  G E N E R A L

By: ^  w ^ c Q -  *-»-*“ L
C h a r l e s  E. C o l e  ^
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C h a r l e s  E. C o l e ,  E s q .

P . O .  B o x  K, S t a t e  C a p i t o l  
J u n e a u ,  A l a s k a  9 9 8 1 1 - 0 3 0 0  
(90 7 )  4 6 5 - 3 6 0 0

A t t o r n e y  G e n e r a l  o f  t h e  
S t a t e  o f  A l a s k a ,  D e f e n d a n t

J a m e s  B. G o t t s t e i n ,  Es q .  
4 0 6  G  S t r e e t ,  S u i t e  2 0 6  
A n c h o r a g e ,  A l a s k a  9 9 5 0 1  
( 9 0 7  2 7 4 - 7 6 8 6

A t t o r n e y  f o r  P l a i n t i f f s ,  
t h e  A l a s k a  M e n t a l  H e a l t h  
A s s o c i a t i o n ,  e t  al.

D a v i d  T. W a l k e r ,  Esq.
417 H a r r i s  S t r e e t  
J u n e a u ,  A l a s k a  9 9 8 0 1  
(907) 586 3537

L e a d  C o u n s e l  f o r  P l a i n t i f f s

J e f f r e y  L. J e s s e e ,  Es q .  
615 E. 8 2 n d  A v e n u e  
A n c h o r a g e ,  A l a s k a  9 9 5 1 8  
(907) 3 4 4 -  1 0 0 2

A t t o r n e y  f o r  P l a i n t i f f s  
A n i t a  B o s e l ,  e t  al.

IN T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  
F O U R T H  J U D I C I A L  D I S T R I C T  A T  F A I R B A N K S

V E R N  T. W E I S S ,  f a t h e r  a n d  n e x t  
f r i e n d  o f  CARI, W E I S S ,  a m i n o r  
c h i l d ,  a n d  E A R L  H I L L I K E R ,  o n  
b e h a l f  o f  t h e m s e l v e s  a n d  a l l  
o t h e r s  s i m i l a r l y  s i t u a t e d ;  t h e  
A L A S K A  M E N T A L  H E A L T H  A S S O C I A T I O N ,  
M A R Y  C. N A N U W A K  a n d  J O H N  M A R T I N ,  
o n  b e h a l f  o f  t h e m s e l v e s  a n d  a l l  
o t h e r s  s i m i l a r l y  s i t u a t e d ;
A N I T A  B O S E L ,  F R A N C E S  D O U L I N ,
S H A R O N  G O O D W I N ,  A N D  G A B R I E L  
M A Y O C ;  a n d  H . L . ,  M . K .  a n d  A L A S K A  

A D D I C T I O N  R E H A B I L I T A T I O N  S E R V I C E S ,

P l a i n t i f f s ,

v s .

S T A T E  O F  A L A S K A ,

D e f e n d a n t ,

C a s e  N o .  4 F A - 8 2 - 2 2 0 8  C I V I L
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I N  T H E  S U P E R I O R  C O U R T  F O R  T H E  S T A T E  O F  A L A S K A  
F O U R T H  J U D I C I A L  D I S T R I C T  A T  F A I R B A N K S

V E R N  T. W E I S S ,  f a t h e r  a n d  n e x t  
f r i e n d  o f  C A R L  W E I S S ,  a m i n o r  
c h i l d ,  a n d  E A R L  H I L L I K E R ,  on 
b e h a l f  o f  t h e m s e l v e s  a n d  a l l  
o t h e r s  s i m i l a r l y  s i t u a t e d ;  t h e  
A L A S K A  M E N T A L  H E A L T H  A S S O C I A T I O N ,  
M A R Y  C. N A N U W A K  a n d  J O H N  M A R T I N ,  
o n  b e h a l f  o f  t h e m s e l v e s  a n d  a l l  
o t h e r s  s i m i l a r l y  s i t u a t e d ;
A N I T A  B O S E L ,  F R A N C E S  D O U L I N ,  
S H A R O N  G O O D W I N ,  A N D  G A B R I E L  
M A Y O C ;  a n d  H . L . ,  M . K .  a n d  A L A S K A  

A D D I C T I O N  R E H A B I L I T A T I O N  S E R V I C E S ,

P l a i n t i f f s ,

v s .

S T A T E  O F  A L A S K A ,

D e f e n d a n t .

C a s e  No. 4 F A - 8 2 - 2 2 0 8  C I V I L

SETTLEMENT AGREEMENT

C O M E  N O W  t h e  u n d e r s i g n e d  p a r t i e s ,  b y  a n d  t h r o u g h  t h e i r  

r e s p e c t i v e  c o u n s e l ,  t o  s t i p u l a t e  a n d  a g r e e  as f o l l o w s :

RECITALS .

W H E R E A S ,  t h e  P l a i n t i f f s  a n d  t h e  S t a t e  h a v e  b e e n  e n g a g e d  in 

l i t i g a t i o n  s i n c e  1 9 8 2  o v e r  n u m e r o u s  d i s p u t e s  r e l a t i n g  t o  t h e  

r e q u i r e m e n t s  o f  t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t  o f  1956, 

P . L .  8 4 - 8 3 0 ,  70 S t a t .  7 0 9  ( 1 9 5 6 ) ;  a n d

W H E R E A S ,  i n  an e f f o r t  t o  r e s o l v e  t h e s e  d i s p u t e s  w i t h o u t  

f u r t h e r  l i t i g a t i o n ,  t h e  u n d e r s i g n e d  p a r t i e s  h a v e  n e g o t i a t e d  a 

p r o p o s e d  s e t t l e m e n t ,  t h e  b a s i c  t e r m s  o f  w h i c h  w e r e  e n a c t e d  in 

C h a p t e r  66, S e s s i o n  L a w s  o f  A l a s k a  1991; a n d
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T h i s  A c t  t a k e s  e f f e c t  u p o n  e n t r y  o f  a f i n a l  o r d e r  
d i s m i s s i n g  W e i s s  v. S t a t e  o f  A l a s k a ,  4 F A - 8 2 - 2 2 0 8  C i v i l ,  
a n d  t h e  e x p i r a t i o n  o f  a n y  t i m e  f o r  a p p e a l .  T h e  s u p e r i ­
o r  c o u r t  s h a l l  a d v i s e  t h e  l i e u t e n a n t  g o v e r n o r  a n d  t h e  
r e v i s o r  o f  s t a t u t e s  w h e n  t h e  f i n a l  s e t t l e m e n t  a n d  o r d e r  
o f  W e i s s  v. S t a t e  o f  A l a s k a  h a s  b e e n  a p p r o v e d ;

a n d

W H E R E A S ,  t h e  u n d e r s i g n e d  p a r t i e s  s e e k  j u d i c i a l  a p p r o v a l  o f  

t h e  t e r m s  a n d  c o n d i t i o n s  o f  t h e  s e t t l e m e n t  a n d  if t h e  s e t t l e m e n t  

is a p p r o v e d ,  s e e k  d i s m i s s a l  o f  t h i s  a c t i o n ;

N O W  T H E R E F O R E , IT IS A G R E E D :

ARTICLE I.
DEFINITIONS.

T h e  f o l l o w i n g  w o r d s  a n d  p h r a s e s  s h a l l  h a v e  t h e  f o l l o w i n g  m e a n i n g s

(a) " B e n e f i c i a r i e s "  m e a n s  t h e  b e n e f i c i a r i e s  o f  t h e  t r u s t  

c r e a t e d  b y  S e c t i o n  2 0 2  o f  t h e  E n a b l i n g  A c t  a n d  c o m p r i s e  t h e  

m e m b e r s  o f  t h e  c l a s s  r e p r e s e n t e d  b y  t h e  P l a i n t i f f s  in t h i s  l i t i­

g a t i o n  .

I
(b) " C h a p t e r  66" m e a n s  C h a p t e r  66, S e s s i o n  L a w s  o f  A l a s k a  

1991, a t t a c h e d  a s  E x h i b i t  A.

(c) " C o l l a t e r a l  o f  L a s t  R e s o r t "  m e a n s  S t a t e  l a n d  d e s c r i b e d  i n  

A t t a c h m e n t  1 t o  " L a n d s  H y p o t h e c a t e d  t o  t h e  M e n t a l  H e a l t h  T r u s t ,

M a y  1 9 9 1 , "  r e f e r r e d  t o  in S e c t i o n  5 6 ( a )  o f  C h a p t e r  66, a n d  m o r e  

p a r t i c u l a r l y  d e s c r i b e d  in p a g e s  _____________ o f  E x h i b i t  B h e r e t o .

(d) " C o m m i s s i o n e r "  m e a n s  t h e  C o m m i s s i o n e r  o f  t h e  D e p a r t m e n t  

o f  N a t u r a l  R e s o u r c e s ,  S t a t e  of A l a s k a .

(e) " E n a b l i n g  A c t "  m e a n s  t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  

A c t  o f  1 9 5 6 ,  P . L .  8 4 - 8 3 0 ,  70 S t a t .  709 ( 1 9 5 6 ) .

W H E R E A S ,  S e c t i o n  58 of C h a p t e r  66 pr ov i d e s :
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(f) " E n c u m b e r e d  O r i g i n a l  T r u s t  L a n d "  m e a n s  l a n d  g r a n t e d  u n d e r  

t h e  E n a o l i n g  A c t  a n d  t h a t  is s u b j e c t  to a l e a s e ,  p e r m i t ,  o i l  a n d  

g a s  l e a s e ,  m i n i n g  c l a i m  o r  m i n i n g  lease, c o a l  l e a s e ,  e a s e m e n t  o r  

r i g h t - o f - w a y ,  t i m b e r  s a l e ,  m a t e r i a l  s a l e  c o n t r a c t ,  l a n d  s a l e  c o n ­

tr a c t ,  i n t e r a g e n c y  l a n d  m a n a g e m e n t  a s s i g n m e n t ,  o r  s o m e  o t h e r  e n c u m­

b r a n c e  o f  a s i m i l a r  n a t u r e  n o t  c o n t a i n e d  i n  t h e  g r a n t  f r o m  t h e  

f e d e r a l  g o v e r n m e n t  o r  to w h i c h  t h a t  g r a n t  w a s  s u b j e c t .

(g) " H a z a r d o u s  S u b s t a n c e "  has t h e  s a m e  m e a n i n g  a s  t h a t  t e r m  

is d e f i n e d  i n  A S  4 6 . 0 3 . 8 2 6 ( 5 ) ,  as n o w  e n a c t e d  o r  h e r e a f t e r  a m e n d ­

ed, i n c l u d i n g  a n y  s u c c e s s o r  s t a t u t e s  to A S  4 6 . 0 3 . 8 2 6 ( 5 ) .

(h) " H y p o t h e c a t e d  L a n d s "  m e a n s  t h e  l a n d s  l i s t e d  i n  " L a n d s  

H y p o t h e c a t e d  t o  t h e  M e n t a l  H e a l t h  Trust, M a y  1 9 9 1 "  r e f e r r e d  t o  in 

S e c t i o n  5 6 ( a )  o f  C h a p t e r  66, a n d  m o r e  p a r t i c u l a r l y  d e s c r i b e d  in 

t h e  a t t a c h e d  E x h i b i t  B, t h a t  h a v e  n o t  b e e n  r e l e a s e d  p u r s u a n t  to 

S e c t i o n  5 6 ( c )  o f  C h a p t e r  66 a n d  A r t i c l e  III, S e c t i o n  21, o f  t h i s  

S e t t l e m e n t  A g r e e m e n t .

(i) " L e g i s l a t i v e l y  D e s i g n a t e d  A r e a s "  h a s  t h e  s a m e  m e a n i n g  

a s  t h a t  s e t  o u t  i n  S e c t i o n  55(b) of C h a p t e r  66.

(j) " N o n - R e c o n s t i t u t e d  T r u s t  L a n d "  m e a n s  O r i g i n a l  T r u s t  

L a n d ,  o r  a n  i n t e r e s t  t h e r e i n ,  t h a t  w i l l  n o t  b e  c o n v e y e d  t o  t h e  

T r u s t  u n d e r  S e c t i o n  5 4 ( 1 )  —  (6) of C h a p t e r  66 a n d  f o r  w h i c h  a n  

e x c h a n g e  h a s  b e e n  o r  w i l l  b e  c o m p l e t e d  u n d e r  S e c t i o n  5 4 ( 7 )  of 

C h a p t e r  66.

(k) " O r i g i n a l  T r u s t  L a n d "  m e a n s  l a n d  g r a n t e d  u n d e r  t h e  

E n a b l i n g  A c t .

(1) " P l a i n t i f f s "  m e a n s  V E R N  T. W E I S S ,  f a t h e r  a n d  n e x t  

f r i e n d  o f  C A R L  W E I S S ,  m i n o r  child, a n d  E A R L  H I L L I K E R ,  o n  b e h a l f
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o f  t h e m s e l v e s  a n d  a l l  o t h e r s  s i m i l a r l y  s i t u a t e d ;  t h e  A L A S K A  

M E N T A L  H E A L T H  A S S O C I A T I O N ,  M A R Y  C. N A N U W A K  a n d  J O H N  M A R T I N ,  o n  

b e h a l f  o f  t h e m s e l v e s  a n d  a l l  o t h e r s  s i m i l a r l y  s i t u a t e d ,  A N I T A  

B O S E L ,  F R A N C E S  D O U L I N ,  S H A R O N  G O O D W I N ,  a n d  G A B R I E L  M A Y O C ; H . L . ,

M . K .  a n d  A L A S K A  A D D I C T I O N  R E H A B I L I T A T I O N  S E R V I C E S ;  a n d  s u c h  o t h e r  

p a r t i e s  as m a y  b e  f o r m a l l y  s u b s t i t u t e d  f o r  o r  a d d e d  t o  t h e  f o r e­

g o i n g .

(m) " P r o p o s e d  S u b s t i t u t e  L a n d "  m e a n s  l a n d  t h a t  is p r o p o s e d  

b y  e i t h e r  t h e  S t a t e  o r  t h e  P l a i n t i f f s  f o r  c o n v e y a n c e  t o  t h e  T r u s t  

u n d e r  S e c t i o n s  5 4 ( 7 )  a n d  55 of C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  

A g r e e m e n t .

(n) " R e c o n s t i t u t e d  T r u s t  L a n d "  o r  " T r u s t  L a n d "  m e a n s  l a n d  

t h a t  h a s  b e e n  c o n v e y e d  t o  t h e  T r u s t  A u t h o r i t y  u n d e r  S e c t i o n s  54 

—  56 o f  C h a p t e r  66 a n d  A r t i c l e  III, S e c t i o n  15, o f  t h i s  S e t t l e­

m e n t  A g r e e m e n t ,  i n c l u d i n g  O r i g i n a l  T r u s t  L a n d ,  S u b s t i t u t e  L a n d ,  

o r  s o m e  o t h e r  r e a l  p r o p e r t y ,  a n d  i n c l u d e s  i m p r o v e m e n t s  o r  i n t e r­

e s t s  t h e r e i n  o w n e d  b y  t h e  T r u s t .

(o) " S u b s t i t u t e  L a n d "  m e a n s  l a n d  o t h e r  t h a n  O r i g i n a l  T r u s t

L a n d  t h a t  w i l l  b e  c o n v e y e d  to t h e  T r u s t  A u t h o r i t y  u n d e r  S e c t i o n s

5 4 ( 7 )  a n d  55 o f  C h a p t e r  66 .nd t h i s  S e t t l e m e n t  A g r e e m e n t  in 

e x c h a n g e  f o r  N o n - R e c o n s t i t u t e d  T r u s t  L a n d ,  a n d  i n c l u u e s  i m p r o v e­

m e n t s  o r  i n t e r e s t s  t h e r e i n  o w n e d  b y  t h e  S t a t e .

(p) " T r u s t "  m e a n s  t h e  t r u s t  c r e a t e d  b y  S e c t i o n  2 0 2  o f  t h e  

E n a b l i n g  A c t ,  a s  r e c o n s t i t u t e d  u n d e r  C h a p t e r  66 a n d  t h i s  S e t t l e ­

m e n t  A g r e e m e n t .

(q) " T r u s t  A u t h o r i t y "  m e a n s  t h e  A l a s k a  M e n t a l  H e a l t h  T r u s t

A u t h o r i t y  e s t a b l i s h e d  u n d e r  S e c t i o n  26 of C h a p t e r  66 o r  a n y
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s u c c e s s o r  e n t i t y  o r  p e r s o n  t h a t  m a y  s u b s e q u e n t l y  b e  a s s i g n e d  o n e  

o r  m o r e  o f  t h e  r e s p o n s i b i l i t i e s  o f  t h e  T r u s t  A u t h o r i t y  i m p o s e d  b y  

C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t .

(r) " T r u s t  C o r p u s "  m e a n s  t h e  p r i n c i p a l  o f  t h e  T r u s t ,  i n­

c l u d i n g  b o t h  r e a l  a n d  p e r s o n a l  p r o p e r t y  a n d  c a s h  a s s e t s  p r o p e r l y  

a l l o c a t e d  t o  t h e  T r u s t  C o r p u s  f r o m  T r u s t  R e c e i p t s .

(s) " T r u s t  F u n d s "  m e a n s  a l l  c a s h  a s s e t s  o f  t h e  T r u s t ,  

i n c l u d i n g  c a s h  t h a t  is p a r t  of t h e  T r u s t  C o r p u s  a n d  c a s h  t h a t  is 

T r u s t  I n c o m e .

(t) " T r u s t  I n c o m e "  m e a n s  T r u s t  R e c e i p t s  t h a t  a r e  n o t  p r o p ­

e r l y  a l l o c a t e d  t o  t h e  T r u s t  C o r p u s .

(u) " T r u s t  P r o p e r t y "  m e a n s  T r u s t  L a n d ,  T r u s t  F u n d s ,  i n c l u d­

i n g  T r u s t  R e c e i p t s ,  T r u s t  I n c o m e ,  a n d  T r u s t  C o r p u s ,  a n d  a l l  o t h e r  

a s s e t s  o w n e d  b y  t h e  T r u s t .

(v) " T r u s t  R e c e i p t s "  m e a n s  c a s h  o r  o t h e r  l i q u i d  a s s e t s  r e­

c e i v e d  f r o m  t h e  s a l e ,  m a n a g e m e n t ,  o r  i n v e s t m e n t  o f  t h e  T r u s t ' s  

a s s e t s .

ARTICLE II.
INCORPORATION OF CHAPTER 66.

T h e  p r o v i s i o n s  o f  C h a p t e r  66 a r e  i n c o r p o r a t e d  h e r e i n .  T h e  

p a r t i e s  a g r e e  t h a t  t h e  p r o v i s i o n s  o f  C h a p t e r  66 m e e t  t h e  t r u s t  

r e s p o n s i b i l i t i e s  a n d  o b l i g a t i o n s  i m p o s e d  o n  t h e  S t a t e  u n d e r  t h e  

E n a b l i n g  A c t .  T h i s  S e t t l e m e n t  A g r e e m e n t  is i n t e n d e d  t o  c l a r i f y  

t h e  m a n n e r  i n  w h i c h  t h e  S t a t e  a n d  t h e  P l a i n t i f f s  a r e  t o  d i s c h a r g e  

t h e i r  r e s p o n s i b i l i t i e s  a n d  o b l i g a t i o n s  s e t  o u t  i n  C h a p t e r  66 a n d  

to p r o v i d e  c e r t a i n  r e m e d i e s  f o r  a n y  b r e a c h  t h e r e o f .
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T h e  T r u s t  w i l l  b e  r e c o n s t i t u t e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i ­

s i o n s  o f  S e c t i o n s  54 —  57 of C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e ­

m e n t .  I n  d o i n g  so, t h e  u n d e r s i g n e d  p a r t i e s  a g r e e  as f o l l o w s :

1. I n f o r m a t i o n  S h a r i n g .  (a) E a c h  p a r t y  w i l l  p r o v i d e  t h e  

o t h e r  a c c e s s  t o  a l l  n o n - c o n f i d e n t i a l  f i l e s ,  a c o p i e r ,  a n d  p a p e r  

as r e q u i r e d .

(b) T h e  p a r t i e s  w i l l  j o i n t l y  d e v e l o p  a s h a r e d  c o m p u t e r -  

b a s e d  i n f o r m a t i o n  s y s t e m .  I n f o r m a t i o n  s h a l l  b e  d e v e l o p e d  b y  e a c h  

p a r t y  i n  a f o r m a t  a l l o w i n g  e x c h a n g e  a n d  r e t r i e v a l  o f  t h e  i n f o r m a­

t i o n  b y  e a c h  p a r t y  t h r o u g h  t h e  s h a r e d  c o m p u t e r - b a s e d  i n f o r m a t i o n  

s y s t e m .

(c) E x c e p t  f o r  c o n f i d e n t i a l  a n a l y s e s  a n d  c o n f i d e n t i a l  

i n f o r m a t i o n  d e v e l o p e d  in t h e  c o u r s e  o f  o r  i n  a n t i c i p a t i o n  o f  

o t h e r  l i t i g a t i o n ,  t h e  S t a t e  a n d  t h e  P l a i n t i f f s  s h a l l  p r o v i d e  t h e  

o t h e r  p a r t y  c o m p u t e r - b a s e d  d a t a  in i t s  p o s s e s s i o n  o r  c o n t r o l  

c o n c e r n i n g  p a r c e l s  o f  O r i g i n a l  T r u s t  L a n d s ,  H y p o t h e c a t e d  L a n d s ,  

a n d  o t h e r  S t a t e  l a n d ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o  r e v e n u e  p r o ­

j e c t i o n s  a n d  v a l u a t i o n s .

(d) N e i t h e r  p a r t y  w i l l  c h a r g e  t h e  o t h e r  f o r  n e w  i n f o r m a t i o n  

d e v e l o p e d  b y  t h a t  p a r t y  o r  f o r  e x i s t i n g  c o m p u t e r - b a s e d  d a t a  

r e t r i e v e d  o r  f o r m a t t e d  in t h e  c o u r s e  o f  i m p l e m e n t i n g  C h a p t e r  *5.

(e) T h e  f o l l o w i n g  i n f o r m a t i o n  s h a l l  b e  d e v e l o p e d  b y  t h e

S t a t e ,  u n l e s s  t h e  p a r t i e s  a g r e e  t h e  P l a i n t i f f s  s h a l l  d e v e l o p  t h e

i n f o r m a t i o n ,  a n d  p r o v i d e d  t o  t h e  o t h e r  p a r t y :

O r i g i n a l  T r u s t  L a n d s :  I n f o r m a t i o n  r e g a r d i n g  (1) f e d e r­
al s e l e c t i o n s ,  a p p r o v a l s ,  a n d  p a t e n t s ;  (2) t h e  s t a t u s  
o f  t i t l e ;  a n d  (3) e n c u m b r a n c e s  o r  c o n v e y a n c e s  p l u s ,  f o r
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W o n - R e c o n s t i t u t e d  T r u s t  L a n d  a n d  E n c u m b e r e d  O r i g i n a l  
T r u s t  L a n d  s u b j e c t  to S e c t i o n  5 4 ( 4 )  o f  C h a p t e r  66 o r  
e l e c t i o n  b y  t h e  P l a i n t i f f s  u n d e r  S e c t i o n  5 4 ( 6 )  o f  
C h a p t e r  66 a n d  A r t i c l e  III, S e c t i o n  8 o f  t h i s  S e t t l e ­
m e n t  A g r e e m e n t ,  (4) v a l u e ,  if a l r e a d y  e x i s t i n g ;  (5) 
r e v e n u e  h i s t o r y ;  (6) r e v e n u e  p r o j e c t i o n s ,  if a l r e a d y  
e x i s t i n g ;  (7) p h y s i c a l  c h a r a c t e r i s t i c s ;  (8) n a t u r a l  
r e s o u r c e  f e a t u r e s ;  (9) c u r r e n t  u s e  t o  t h e  e x t e n t  e x i s t ­
i n g  f i l e s  c o n t a i n  s u c h  i n f o r m a t i o n ;  (10) p a s t  u s e  t o  
t h e  e x t e n t  e x i s t i n g  f i l e s  c o n t a i n  s u c h  i n f o r m a t i o n ;  a n d
(11) a l l o w a b l e  u s e s ;

H y p o t h e c a t e d  L a n d s :  I n f o r m a t i o n  r e g a r d i n g  (1) f e d e r a l
s e l e c t i o n s ,  a p p r o v a l s ,  a n d  p a t e n t s ;  (2) t h e  s t a t u s  o f  
t i t l e ;  a n d  (3) e n c u m b r a n c e s  o r  c o n v e y a n c e s ;

P o t e n t i a l  S u b s t i t u t e  L a n d :  I n f o r m a t i o n  r e g a r d i n g  (1)
f e d e r a l  s e l e c t i o n s ,  a p p r o v a l s ,  a n d  p a t e n t s ;  (2) e n c u m ­
b r a n c e s  o r  c o n v e y a n c e s ;  (3) v a l u e ,  if a l r e a d y  e x i s t i n g ;
(4) r e v e n u e  h i s t o r y ;  (5) r e v e n u e  p r o j e c t i o n s ,  if a l ­
r e a d y  e x i s t i n g ;  (6) p h y s i c a l  c h a r a c t e r i s t i c s ;  (7) 
n a t u r a l  r e s o u r c e  f e a t u r e s ;  (8) c u r r e n t  u s e  t o  t h e  
e x t e n t  e x i s t i n g  f i l e s  c o n t a i n  s u c h  i n f o r m a t i o n ;  (9) 
p a s t  u s e  t o  t h e  e x t e n t  e x i s t i n g  f i l e s  c o n t a i n  s u c h  
i n f o r m a t i o n ;  a n d  (10) a l l o w a b l e  use.

(f) C o m p u t e r - b a s e d  d a t a ,  o t h e r  t h a n  as d e s c r i b e d  a b o v e ,  

t h a t  e i t h e r  p a r t y  h a s  w i l l  b e  p r o v i d e d  t o  t h e  o t h e r  p a r t y ,  u p o n  

r e q u e s t ,  in a t i m e l y  m a n n e r  s u b j e c t  to p a y m e n t  b y  t h e  o t h e r  p a r t y  

o f  t h e  r e a s o n a b l e  j o b  c o s t s  a s s o c i a t e d  w i t h  t h e  r e q u e s t .

(g) A n y  d i s p u t e  u n d e r  t h i s  S e c t i o n ,  i n c l u d i n g  (i) w h e t h e r  

t h e  u t i l i t y  o f  t h e  i n f o r m a t i o n  j u s t i f i e s  t h e  e x p e n s e  t o  d e v e l o p  

it, a n d  (ii) w h e t h e r  s u f f i c i e n t  i n f o r m a t i o n  h a s  b e e n  d e v e l o p e d  

a n d  p r o v i d e d  t o  t h e  o t h e r  p a r t y ,  s h a l l  b e  r e s o l v e d  b y  t h e  c o u r t  

u n d e r  S e c t i o n  57 o f  C h a p t e r  66.

2. C o n f i d e n t i a l  I n f o r m a t i o n .  E x c e p t  f o r  c o n f i d e n t i a l  

i n f o r m a t i o n  d e v e l o p e d  i n  t h e  c o u r s e  o f  o r  in a n t i c i p a t i o n  o f  

o t h e r  l i t i g a t i o n ,  t h e  i n f o r m a t i o n  d e s c r i b e d  i n  A r t i c l e  III, 

S e c t i o n  1, t o  b e  p r o v i d e d  b y  t h e  p a r t i e s  i n c l u d e s  c o n f i d e n t i a l  

i n f o r m a t i o n  ( b u t  n o t  a n a l y s e s ) ,  b u t  its c o n f i d e n t i a l  n a t u r e  s h a l l
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b e  so s t a t e d  b y  t h e  S t a t e  o r  P l a i n t i f f s  a n d  m a y  o n l y  b e  d i s c l o s e d  

t o  c o u n s e l  f o r  t h e  S..ate o r  P l a i n t i f f s ,  t h e i r  e m p l o y e e s ,  o r  

c o n s u l t a n t s ,  o r  a n y  c o m b i n a t i o n  t h e r e o f ,  o r  t o  t h e  c o u r t  i n  t h e  

e v e n t  t h a t  a d i s p u t e  is r e f e r r e d  to t h e  c o u r t  p u r s u a n t  t o  S e c t i o n  

57 o f  C h a p t e r  66. T o  t h e  e x t e n t  a t h i r d  p a r t y  m a y  h a v e  a l e g a l l y  

p r o t e c t a b l e  i n t e r e s t  in k e e p i n g  t h e  i n f o r m a t i o n  c o n f i d e n t i a l ,  t h e  

t h i r d  p a r t y  s h a l l  b e  i n f o r m e d  s u f f i c i e n t l y  in a d v a n c e  o f  t h e  

p o s s i b i l i t y  o f  d i s c l o s u r e  f o r  t h e  t h i r d  p a r t y  t o  s e e k  t o  h a v e  t h e  

d i s c l o s u r e  e n j o i n e d .  T h e  S t a t e  o r  P l a i n t i f f s  s h a l l  a d v i s e  e a c h  

o t h e r  if a n y  c o n f i d e n t i a l  i n f o r m a t i o n  is n o t  t o  b e  d i s c l o s e d  

u n d e r  t h i s  s e c t i o n  a n d  t h e  n a t u r e  of s u c h  d a t a .  C o u n s e l  f o r  

P l a i n t i f f s  a n d  t h e i r  e m p l o y e e s  a n d  c o n s u l t a n t s  t o  w h o m  c o n f i d e n­

t i a l  i n f o r m a t i o n  is d i s c l o s e d  m a y  n o t  f u r t h e r  d i s c l o s e  t h e  c o n f i­

d e n t i a l  i n f o r m a t i o n  ( e x c e p t  to t h e  c o u r t  in t h e  e v e n t  t h a t  a 

d i s p u t e  is r e f e r r e d  t o  t h e  c o u r t  p u r s u a n t  t o  S e c t i o n  57 o f  C h a p ­

t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t ) .

3. T e r m i n a t i o n  o f  A t - W i l l  I n t e r e s t s . E x c e p t  f o r  r i g h t s  

g r a n t e d  t o  t h e  S t a t e ,  t h e  S t a t e ,  a f t e r  c o n s u l t a t i o n  w i t h  t h e  

P l a i n t i f f s  a n d  u p o n  t h e i r  r e q u e s t ,  s h a l l  t e r m i n a t e  t h o s e  t h i r d  

p a r t y  a u t h o r i z a t i o n s  o r  i n t e r e s t s  in O r i g i n a l  T r u s t  L a n d  t o  ba 

c o n v e y e d  t o  t h e  T r u s t  A u t h o r i t y  t h a t  are, b y  t h e  t e r m s  o f  t h e  

d o c u m e n t  g r a n t i n g  t h e  a u t h o r i z a t i o n  o r  i n t e r e s t ,  t e r m i n a b l e  

w i l l .  If t - l a i n t i f f s  d o  n o t  r e q u e s t  t e r m i n a t i o n ,  c o m p e n s a t i o n  to 

t h e  T r u s t  w i l l  n o t  b e  r e q u i r e d .

4. R e d u c i n g  A m o u n t  o f  O r i g i n a l  T r u s t  L a n d  U s e d  b y  S t a t e  

A g e n c i e s . O r i g i n a l  T r u s t  L a n d  o r  i n t e r e s t s  t h e r e i n  u s e d  b y  a n y  

S t a t e  a g e n c y  ( A g e n c y )  u n d e r  a leas e ,  p e r m i t ,  i n t e r a g e n c y  l a n d
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m a n a g e m e n t  a g r e e m e n t ,  i n t e r a g e n c y  l a n d  m a n a g e m e n t  t r a n s f e r ,  

m a n a g e m e n t  a g r e e m e n t ,  m a n a g e m e n t  r i g h t ,  o r  o t h e r  u s e  g r a n t e d  to 

t h e  S t a t e  a n d  n o t  l o c a t e d  w i t h i n  a L e g i s l a t i v e l y  D e s i g n a t e d  A r e a  

( e x c e p t  t h e  T a n a n a  V a l l e y  S t a t e  F o r e s t  a n d  t h e  H a i n e s  S t a t e  

F o r e s t  R e s o u r c e  M a n a g e m e n t  A r e a ) ,  is s u b j e c t  t o  a d e t e r m i n a t i o n  

u n d e r  t h i s  S e c t i o n .  P u r s u a n t  t o  t h i s  S e c t i o n ,  t h e  C o n u n i s s i o n e -  

s h a l l  d e t e r m i n e  t h e  s m a l l e s t  p r a c t i c a b l e  t r a c t  o f  l a n d  r e a s o n a b l y  

n e c e s s a r y  t o  s u p p o r t  t h e  A g e n c y ' s  u s e  a n d  s h a l l  c o n v e y  t h e  r e ­

m a i n d e r  o f  t h e  p a r c e l  to t h e  T r u s t  A u t h o r i t y .

(a) T h e  p a r c e l  r e t a i n e d  b y  t h e  A g e n c y  m a y  i n c l u d e  i m p r o v e d  

l a n d s  a n d  a b u f f e r  z o n e  s u r r o u n d i n g  i m p r o v e d  l a n d s  as is r e a s o n a ­

b l y  n e c e s s a r y  f o r  p u r p o s e s  s u c h  as s a f e t y  m e a s u r e s ,  m a i n t e n a n c e ,  

s e c u r i t y ,  e r o s i o n  c o n t r o l ,  n o i s e  p r o t e c t i o n  a n d  d r a i n a g e .  P a r ­

c e l s  c o n t a i n i n g  g r a v e l  o r  o t h e r  b u i l d i n g  m a t e r i a l s  u s e d  i n  d i r e c t  

c o n n e c t i o n  w i t h  t h e  S t a t e ' s  p u r p o s e  i n  u s i n g  t h e  p a r c e l  a n d  n o t  

u s e d  s i m p l y  a s  a s o u r c e  o f  r e v e n u e  o r  s e r v i c e s  m a y  a l s o  b e  r e ­

t a i n e d  b y  t h e  a g e n c y .  T h e  e x t e n t  o f  t h e  a r e a s  r e t a i n e d  as a 

s o u r c e  o f  m a t e r i a l s  w i l l  b e  t h e  a r e a  d i s t u r b e d  b u t  n o t  d e p l e t e d  

a s  o f  J u l y  1, 1991.

(b) U n l e s s  t h e  P l a i n t i f f s  e l e c t  to h a v e  t h e  l a n d  c o n v e y e d  

t o  t h e  T r u s t  A u t h o r i t y  s u b j e c t  t o  t h e  r i g h t s  o f  t h e  A g e n c y  u n d e r  

S e c t i o n  5 4 ( 6 )  o f  C h a p t e r  66 a n d  A r t i c l e  III, S e c t i o n s  8 a n d  15, 

o f  t h i s  S e t t l e m e n t  A g r e e m e n t ,  t h e  S t a t e  s h a l l  r e t a i n  f u l l  t i t l e  

t o  t h e  s m a l l e s t  p r a c t i c a b l e  t r a c t  as d e t e r m i n e d  h e r e u n d e r  f o r  t h e  

A g e n c y ,  p r o v i d e d ,  h o w e v e r ,  if t h e  p a r c e l  is u s e d  p r i m a r i l y  f o r  

a c c e s s ,  a t e l e c o m m u n i c a t i o n s  s i t e ,  e l e c t r o n i c ,  l i g h t  o r  v i s i b i l i ­

t y  c l e a r  z o n e s ,  r i g h t s - o f - w a y ,  o r  s i m i l a r  u s e s ,  a n  e a s e m e n t  m a y
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b e  r e s e r v e d  i n  l i e u  o f  f u l l  t i t l e  if t h e  C o m m i s s i o n e r  d e t e r m i n e s  

t h a t  a n  e a s e m e n t  a f f o r d s  s u f f i c i e n t  p r o t e c t i o n ,  is c u s t o m a r y  f o r  

t h e  p a r t i c u l a r  u s e ,  a n d  w o u l d  f u r t h e r  t h e  o b j e c t i v e s  o f  C h a p t e r  

66.
(c) If t h e  C o m m i s s i o n e r  d o e s  n o t  h a v e  s u f f i c i e n t  i n f o r m a ­

t i o n  t o  m a k e  a d e t e r m i n a t i o n  u n d e r  t h i s  S e c t i o n ,  t h e  C o m m i s s i o n e r  

s h a l l  i s s u e  w r i t t e n  n o t i c e  to a n y  S t a t e  a g e n c y  t h a t  t h e  C o m m i s ­

s i o n e r  h a s  r e a s o n  t o  b e l i e v e  m a y  b e  subject: t o  t h i s  S e c t i o n .  T h e  

w r i t t e n  n o t i c e  s h a l l  p r o v i d e  t h a t  the i n f o r m a t i o n  r e q u e s t e d  b e  

f u r n i s h e d  t o  t h e  C o m m i s s i o n e r  a n d  t h e  P l a i n t i f f s  b y  t h e  A g e n c y  

w i t h i n  45 d a y s  f r o m  t h e  r e c e i p t  o f  t h e  n o t i c e .  A t  a m i n i m u m ,  t h e  

i n f o r m a t i o n  p r o v i d e d  b y  t h e  A g e n c y  s h a l l  i n c l u d e :

(i) t h e  f u n c t i o n  a n d  s c o p e  of t h e  A g e n c y ' s  u s e  o f  t h e  

p a r c e l ;

(ii) a l e g a l  d e s c r i p t i o n  o f  t h e  l a n d s  i n  a c t u a l  u s e ;

(iii) a l i s t  o f  s t r u c t u r e s  o r  o t h e r  a l t e r a t i o n s  t o  t h e

c h a r a c t e r  o f  t h e  l a n d  a n d  t h e i r  f u n c t i o n ,  t h e i r  l o c a -
4

t i o n  o n  t h e  t r a c t ,  a n d  d a t e  o f  c o n s t r u c t i o n ;

(iv) a d e s c r i p t i o n  o f  t h e  u s e  a n d  f u n c t i o n  o f  a n y  u n a l t e r e d  

l a n d ;

(v) a l i s t  o f  a n y  r i g h t s ,  i n t e r e s t s ,  o r  p e r m i t t e d  u s e s  

t h a t  t h e  A g e n c y  has g r a n t e d  t o  o t h e r s  o r  t h a t  h a v e  

b e e n  g r a n t e d  t o  t h e  A g e n c y  b y  o t h e r s ,  a l o n g  w i t h  d a t e s  

o f  i s s u a n c e  a n d  e x p i r a t i o n  a n d  c o p i e s  o f  a n y  r e l e v a n t  

d o c u m e n t s .  T h e  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  s h a l l  

a s s i s t  t h e  A g e n c y  i n  d e t e r m i n i n g  a n y  r i g h t s ,  i n t e r ­

e s t s ,  o r  p e r m i t t e d  u s e s  t h a t  t h e  D e p a r t m e n t  o f  N a t u r a l
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R e s o u r c e s  h a s  g r a n t e d  to o t h e r s  f o r  t h e  p a r c e l  b e i n g  

u s e d  b y  t h e  A g e n c y ;  a n d

(vi) if a v a i l a b l e ,  s i t e  p l a n s ,  d r a w i n g s ,  a n d  a n n o t a t e d

a e r i a l  p h o t o g r a p h s  d e l i n e a t i n g  t h e  b o u n d a r i e s  o f  t h e  

A g e n c y ' s  f a c i l i t i e s  a n d  l o c a t i o n s  o f  a r e a s  u s e d .

(d) T h e  C o m m i s s i o n e r  s h a l l  r e q u e s t  c o m m e n t s  f r o m  t h e  P l a i n­

t i f f s  r e l a t i n g  t o  t h e  d e t e r m i n a t i o n  o f  t h e  s m a l l e s t  p r a c t i c a b l e  

t r a c t .  T h e  P l a i n t i f f s  s h a l l  h a v e  30 d a y s  t o  c o m m e n t  c o m m e n c i n g  

f r o m  t h e i r  d a t e  o f  r e c e i p t  of t h e  A g e n c y ' s  s u b m i s s i o n .

(e) T h e  A g e n c y  h a s  t h e  b u r d e n  of p r o o f  u n d e r  t h i s  S e c t i o n .  

T h e  s m a l l e s t  p r a c t i c a b l e  t r a c t  d e t e r m i n a t i o n  b y  t h e  C o m m i s s i o n e r  

s h a l l  b e  b a s e d  o n  t h e  i n f o r m a t i o n  in t h e  c a s e  f i l e .  T h e  r e s u l t s  

o f  t h e  d e t e r m i n a t i o n  s h a l l  b e  i n c o r p o r a t e d  i n t o  a n  a p p r o p r i a t e  

d e c i s i o n a l  d o c u m e n t .  T h e  d e c i s i o n  of t h e  C o m m i s s i o n e r  s h a l l  b e  

f i n a l  a n d  n o t  r e v i e w a b l e  b y  t h e  c o u r t  u n d e r  S e c t i o n s  5 5 ( h )  a n d  57 

o f  C h a p t e r  6b.

5. C o n v e y a n c e s  o f  U n e n c u m b e r e d  L a n d  o r  L a n d  S u b j e c t  O n l y  to 

Q u a l i f i e d  E n c u m b r a n c e s . W h e n  t h e  S t a t e  a n d  t h e  P l a i n t i f f s  a g r e e ,  

o r  t h e  c o u r t  r e s o l v e s  a d i s p u t e  p u r s u a n t  t o  S e c t i o n  57 o f  C h a p t e r  

66, t h a t  O r i g i n a l  T r u s t  L a n d  is p r o p e r l y  c a t e g o r i z e d  as b e i n g  

i n c l u d e d  i n  S e c t i o n s  5 4 ( 1 )  —  (5) o f  C h a p t e r  66, s u c h  l a n d  s h a l l  

b e  c o n v e y e d  t o  t h e  T r u s t  A u t h o r i t y  p u r s u a n t  t o  A r t i c l e  III, S e c­

t i o n  15, b e l o w .

o . N o n - R e c o n s t i t u t e d  Ti L a n d  P a r c e l s . W h e n  t h e  S t a t e  

a n d  t h e  P l a i n t i f f s  a g r e e ,  o r  t h e  c o u r t  r e s o l v e s  a d i s p u t e  p u r s u ­

a n t  to S e c t i o n  57 o f  C h a p t e r  66, t h a t  O r i g i n a l  T r u s t  L a n d  is 

p r o p e r l y  c h a r a c t e r i z e d  as:
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(i) l a n d  in L e g i s l a t i v e l y  D e s i g n a t e d  A r e a s ,  e x c e p t  f o r  t h e  

T a n a n a  V a l l e y  S t a t e  F o r e s t  a n d  t h e  H a i n e s  S t a t e  F o r e s t  

R e s o u r c e  M a n a g e m e n t  A r e a ;

(ii) l a n d  in w h i c h  t i t l e  h a s  b e e n  c o n v e y e d  o u t  o f  S t a t e  

o w n e r s h i p ;

(iii) l a n d  s e l e c t e d  b y  a m u n i c i p a l i t y  u n d e r  A S  2 9 . 6 5  o r  u n d e r  

f o r m e r  A S  2 9 . 1 8 . 1 9 0  —  2 9 . 1 8 . 2 0 0  a n d  w h i c h  s e l e c t i o n  

h a s  b e e n  a p p r o v e d  b y  t h e  d i r e c t o r  o f  t h e  d i v i s i o n  o f  

l a n d s ,  D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  o n  o r  b e f o r e  t h e  

e f f e c t i v e  d a t e  o f  C h a p t e r  66 ( w h i c h  a p p r o v a l s  w e r e  

e n j o i n e d  b y  a p r e l i m i n a r y  i n j u n c t i o n  e n t e r e d  o n  J u l y  9, 

1 99 0 ,  a n d  n o  f u r t h e r  a p p r o v a l s  m a y  b e  m a d e  w i t h o u t  a 

m o d i f i c a t i o n  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n )  a n d  h a s  n o t  

b e e n  m u t u a l l y  a g r e e d  b y  t h e  p a r t i e s  t o  b e  r e t u r n e d  t o  

t h e  S t a t e  b y  a m u n i c i p a l i t y  f o r  r e t u r n  t o  t h e  T r u s t ;

(iv) l a n d  s u b j e c t  t o  c o n t r a c t s  c f  s a l e  ( i n c l u d i n g  l e a s e s

w h i c h  h a v e  b e e n  o r  m a y  b e  c o n v e r t e d  t o  c o n t r a c t s  o f

s a l e );

(v) l a n d  p r o p e r l y  e n t e r e d  u n d e r  h o m e s i t e ,  L m e s t e a d ,  o p e n  

t o  e n t r y ,  o r  r e m o t e  p a r c e l  e n t r y  p r o g r a m s  p r i o r  t o  J u l y  

9, 1 9 90;

(vi) l a n d  s u b j e c t  t o  t h e  C h e n a  R i v e r  C o n d e m n a t i o n ;  o r

(vii) l a n d  s u b j e c t  t o  c o n v e y a n c e  u n d e r  l a n d  e x c h a n g e  a n d

l i t i g a t i o n  s e t t l e m e n t  a g r e e m e n t s  e n t e r e d  i n t o  p r i o r  t o  

J u l y  9, 199 0 ,

s u c h  l a n d  is N o n - R e c o n s t i t u t e d  T r u s t  L a n d  a n d  t h e  p a r t i e s  s h a l l  

p r o c e e d  u n d e r  S e c t i o n  55 o f  C h a p t e r  66 t o  i d e n t i f y  S u b s t i t u t e
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L a n d  t o  c o n v e y  t o  t h e  T r u s t  u n d e r  S e c t i o n s  5 4 ( 7 )  a n d  55 o f  C h a p ­

t e r  66 a n d  A r t i c l e  III o f  t h i s  S e t t l e m e n t  A g r e e m e n t .

7. C o m p e n s a t i o n  f o r  E n c u m b r a n c e s . (a) T h e  T r u s t  s h a l l  n o t  

b e  c o m p e n s a t e d  f o r  e n c u m b r a n c e s  (i) s e t  f o r t h  in S e c t i o n  5 4 ( 2 )  of 

C h a p t e r  66, o r  (ii) t o  w h i c h  t h e  f e d e r a l  w a s  s u b j e c t ,  i n c l u d i n g ,  

b u t  n o t  l i m i t e d  to, e n c u m b r a n c e s  g r a n t e d  t o  t h e  S t a t e  w h i c h  d o  

n o t  a p p e a r  o n  t h e  c o n v e y a n c e  d o c u m e n t  b e c a u s e  o f  t h e  U n i t e d  

S t a t e s  D e p a r t m e n t  o f  t h e  I n t e r i o r ,  B u r e a u  o f  L a n d  M a n a g e m e n t ' s  

( B L M ' s )  i n t e r p r e t a t i o n  a n d  a d m i n i s t r a t i o n  o f  t h e  m e r g e r  o f  t i t l e  

d o c t r i n e .

(b) E x c e p t  as m a y  o t h e r w i s e  b e  m u t u a l l y  a g r e e d  u p o n ,  c o m ­

p e n s a t i o n  t o  t h e  T r u s t  f o r  E n c u m b e r e d  O r i g i n a l  T r u s t  L a n d s  c o n ­

v e y e d  t o  t h e  T r u s t  A u t h o r i t y ,  s u b j e c t  t o  e n c u m b r a n c e s  u n d e r  S e c ­

t i o n  5 4 ( 4 )  o f  C h a p t e r  66, o r  w h i c h  t h e  P l a i n t i f f s  e l e c t  t o  r e­

c e i v e  u n d e r  S e c t i o n  5 4 ( 6 )  of C h a p t e r  66 ( o t h e r  t h a n  t h e  e n c u m ­

b r a n c e s  s e t  f o r t h  i n  S e c t i o n  5 4 ( 2 )  of C h a p t e r  66), s h a l l  b e

d e t e r m i n e d  a s  f o l l o w s :

• 1 
(l) R i g h t s - o f - w a y ,  e x c e p t  w h e r e  g r a n t e d  f o r  a f a i r  m a r k e t

l e a s e  r a t e ,  in w h i c h  e v e n t  t h e  T r u s t  s h a l l  r e c e i v e  t h e

l e a s e  p a y m e n t s  a n d  no o t h e r  c o m p e n s a t i o n  s h a l l  b e  due,

b y  c o n v e y a n c e  t o  t h e  T r u s t  o f  a n  e q u a l  a c r e a g e  o f

c o m p a r a b l e  l a n d  in t h e  s a m e  v i c i n i t y .  In t h e  e v e n t

c o m p a r a b l e  l a n d  c a n  n o t  b e  l o c a t e d ,  l a n d  o f  e q u a l  v a l u e

t o  t h e  a c r e a g e  s u b j e c t  t o  t h e  r i g h t - o f - w a y  s h a l l  b e

c o n v e y e d  t o  t h e  T r u s t .

(ii) L e a s e s ,  b y  c a l c u l a t i n g  t h e  l e a s e h o l d  v a l u e  ( t h e  p r e s e n t  

v a l u e  o f  t h e  d i f f e r e n c e  b e t w e e n  m a r k e t  r e n t  a n d  c o n -
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t r a c t  r a n t ) ,  if any, u s i n g  a 10% d i s c o u n t  r a t e  a n d  

c o n v e y i n g  S u b s t i t u t e  L a n d  to t h e  T r u s t  u n d e r  S e c t i o n s  

5 4 ( 7 )  a n d  55 of C h a p t e r  66 a n d  A r t i c l e  I I I  o f  t h i s  

S e t t l e m e n t  A g r e e m e n t ,  e q u a l  to s u c h  l e a s e h o l d  v a l u e .

(ii i )  L a n d  u s e  p e r m i t s  n o t  t e r m i n a b l e  a t  w i l l ,  b y  c o n v e y i n g  

S u b s t i t u t e  L a n d  to t h e  T r u s t  A u t h o r i t y  u n d e r  S e c t i o n s  

5 4 ( 7 )  a n d  55 o f  C h a p t e r  66, a n d  A r t i c l e  I I I  o f  t h i s  

S e t t l e m e n t  A g r e e m e n t ,  e q u a l  to t h e  l e a s e h o l d  v a l u e  o f  

t h e  P e r m i t  (the p r e s e n t  v a l u e  o f  t h e  d i f f e r e n c e  b e t w e e n  

m a r k e t  r e n t  a n d  t h e  c o n t r a c t  r e n t ) ,  if a n y .  L e a s e h o l d  

v a l u e  w i l l  b e  d e t e r m i n e d  b y  u s i n g  a d i s c o u n t  r a t e  o f  

10%, a n d  a n n u a l  r e n t a l  r a t e  o f  8% o f  t h e  f a i r  m a r k e t  

v a l u e  o f  t h e  l a n d  e s t a t e ,  f o r  t h e  l e n g t h  o f  t h e  p e r m i t .

(iv) S u b d i v i s i o n  r o a d s  ( d e f i n e d  as i n t e r n a l  r o a d s  w i t h i n  a 

t r a c t  o f  O r i g i n a l  Tr; st L a n d s  c r e a t e d  d u r i n g  t h e  s u b d i­

v i s i o n  p r o c e s s  to p r o v i d e  a c c e s s  t o  l o t s  w i t h i n  t h e  

t r a c t  o f  O r i g i n a l  T r u s t  L a n d ) ,  if l e s s  t h a n  a l l  o f  t h e  

l o t s  i n  t h e  s u b d i v i s i o n  a r e  c o n v e y e d  t o  t h e  T r u s t  b y  

c o n v e y i n g  S u b s t i t u t e  L a n d  as p r o v i d e d  i n  S u b s e c t i o n

(i). If a l l  o f  t h e  l o t s  in s u c h  a s u b d i v i s i o n  a r e  

c o n v e y e d  t o  t h e  T r u s t ,  n o  c o m p e n s a t i o n  s h a l l  b e  due.

(v) M a t e r i a l  s a l e s  b y  p a y m e n t  t o  t h e  T r u s t  o f  a l l  p a y m e n t s

d u e  u n d e r  t h e  m a t e r i a l  s a l e  b e g i n n i n g  J u l y  1, 1991.

(vi) O t h e r  e n c u m b r a n c e s ,  b y  c o n v e y i n g  S u b s t i t u t e  L a n d  t o  t h e

T r u s t  A u t h o r i t y  as p r o v i d e d  i n  S e c t i o n s  5 4 ( 7 )  a n d  55 of 

C h a p t e r  66 a n d  A r t i c l e  III o f  t h i s  S e t t l e m e n t  A g r e e m e n t  

as p r o v i d e d  in s u b s e c t i o n  (i), p r o v i d e d ,  h o w e v e r ,  t h a t
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n o t h i n g  h e r e i n  p r e v e n t s  the p a r t i e s  f r o m  a g r e e i n g  t o  

o t h e r  p r o c e d u r e s  f o r  d e t e r m i n i n g  h o w  t o  c o m p e n s a t e  t h e  

T r u s t  f o r  s u c h  o t h e r  e n c u m b r a n c e s ,  s i m i l a r  t o  t h o s e  

p r o c e d u r e s  p r o v i d e d  i n  (i) - (v) o f  t h i s  S u b s e c t i o n .

8. E n c u m b e r e d  L a n d  E l e c t j o n . W h e n  t h e  S t a t e  a n d  t h e  P l a i n ­

t i f f s  a g r e e ,  o r  t h e  c o u r t  r e s o l v e s  a d i s p u t e  p u r s u a n t  t o  S e c t i o n  

57 of C h a p t e r  66, t h a t  O r i g i n a l  T r u s t  L a n d  is p r o p e r l y  c a t e g o ­

r i z e d  as l a n d  s u b j e c t  t o  a c c e p t a n c e  b y  P l a i n t i f f s  u n d e r  S e c t i o n  

5 4 ( 6 )  o f  C h a p t e r  66, a n d  a f t e r  t h e  a m o u n t  o f  c o m p e n s a t i o n  h a s  

b e e n  d e t e r m i n e d  p u r s u a n t  t o  A r t i c l e  III, S e c t i o n  7 o f  t h i s  S e t ­

t l e m e n t  A g r e e m e n t ,  t h e  P l a i n t i f f s  s h a l l  e l e c t  e i t h e r  c o n v e y a n c e  

t o  t h e  T r u s t  u n d e r  S e c t i o n  54( 6 )  o f  C h a p t e r  66 a n y  s u c h  E n c u m ­

b e r e d  O r i g i n a l  T r u s t  L a n d  a n d  h a v e  t h e  T r u s t  r e c e i v e  t h e  c o m p e n ­

s a t i o n  s e t  f o r t h  i n  A r t i c l e  III, S e c t i o n  7, o r  t o  h a v e  t h e  E n c u m ­

b e r e d  O r i g i n a l  T r u s t  L a n d  n o t  c o n v e y e d  to t h e  T r u s t  a n d  h a v e  it 

r e c e i v e  S u b s t i t u t e  L a n d  i n  e x c h a n g e  p u r s u a n t  to S e c t i o n  55 o f  

C h a p t e r  66 a n d  A r t i c l e  III o f  t h i s  S e t t l e m e n t  A g r e e m e n t .

9. E n c u m b e r e d  L a n d  R e m a i n s  S u b j e c t  to E n c u m b r a n c e s . E n c u m ­

b e r e d  O r i g i n a l  T r u s t  L a n d  t h a t  is c o n v e y e d  t o  t h e  T r u s t  u n d e r  

C h a p t e r  66 a n d  t h i s  S e t t l e m e n t  A g r e e m e n t  s h a l l  b e  c o n v e y e d  s u b ­

j e c t  to t h e  t e r m s  o f  a n y  v a l i d  e x i s t i n g  e n c u m b r a n c e  a n d  t h e  T r u s t  

A u t h o r i t y  s h a l l  a b i d e  b y  a n d  b e  e n t i t l e d  t o  e n f o r c e  t h e  t e r m s  o f  

s u c h  e n c u m b r a n c e ,  e x c e p t  w h e r e  t h e  T r u s t  is c o m p e n s a t e d  w i t h  l a n d  

u n d e r  A r t i c l e  III, S u b s e c t i o n  7 (b) (i) o f  t h i s  S e t t l e m e n t  A g r e e ­

m e n t ,  in w h i c h  c a s e  t h e  S t a t e  m a y  e l e c t  to r e t a i n  t h e  r i g h t  t o  

e n f o r c e  t h e  t e r m s  o f  s u c h  e n c u m b r a n c e s .  F o r  t h e  p u r p o s e  o f  t h i s
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Section, possible inconsistency with the Enabling Act is not 

grounds to challenge the validity of an encumbrance.

10. Nomination of Potential Substitute Land. When Fxain- 

tiffs determine that they are interested in reviewing certain 

State owned land for possible exchange they shall preliminarily 

nominate such land as potential Substitute Land and the informa­

tion set forth in Article III. Section 1, pertaining to potential 

Substitute Land shall be developed and provided to both parties.

11. Nomination of Substitute Land. (a) Except for lands 

in Legislatively Designated Areas, the Plaintiffs may nominate 

any land owned by the State and meeting the criteria of Section 

55 of Chapter 66 as Proposed Substitute Land for conveyance to 

the Trust. For the purpose of this section, land which has been 

or may be selected under the Alaska Statehood Act, as amended, 

may be proposed as Substitute Land.

(b) If the Commissioner objects that the land so nominated 

does not meet the criteria of Section 55 of Chapter 66 or that 

the tonal amount of land nominated as Proposed Substitute Land 

gree e> -ds the amount of land foreseeably required to recon­

stitute u. Trust, then the Commissioner shall notify the Plain­

tiffs of his or her objaction. The Plaintiffs and the State 

shall then have 60 days to resolve the issue. If the issue is 

not resolved within such 60 day period, the Commissioner may 

refer the matter to the court for resolution under Section 57 of 

Chapter 66. If the Commissioner's objection is to the amount of 

Proposed Substitute Land and the court agrees, the Plaintiffs'

MENTAL HEALTH  TRUST  LANDS SETTLEM ENT  AGREEHENT PAGE 16



12. Developing Exchanges .

(a) Joint Effort. The State and the Plaintiffs shall work 

together to develop exchange proposals that meet the requirements 

of Section 55 of Chapter 66, including mutually developing sys­

tems to efficiently handle the large number of transactions 

involved. In. the event that the State and Plaintiffs reach an 

impasse on an exchange or exchanges, the differences shall be 

presented to the court for resolution under Sections 55(h) and 57 

of Chapter 66.

(b) Parcels. Original Trust Lands parcels are the parcels 

identified under Chapter 48, SLA 1987, except (i) where different 

parceling is necessary or desirable to accomplish the reconstitu­

tion, or (ii) for purposes of valuation. For purposes of valua­

tion, large parcels shall be reparceled into the size they are 

most likely to have been or would be sold in the marketplace.
I

These parcels shall be no less than 40 acres nor larger than 160 

acres in size in areas that are generally satisfactory for devel­

opment, except where parcels smaller in size than 40 acres are 

legally conveyable. In the interpretation of this principle, 

"areas generally satisfactory for development" means areas having 

generally less than a 15% slope and no higher in elevation than 

the locally defined contour of tree line, with areas above this 

elevation being parceled as a separate tract or tracts. Areas 

classified as a 40 acre size shall be those tracts with greater 

accessibility to roads, water or airstrips; less adverse slopes;
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and more favorable development characteristics (soils, slope, 

drainage), while 160 acre parcels shall be those in a remote 

location with less desirable development characteristics. Set­

tlement development trends and local land regulations (zoning) 

shall also be considered in the classification of parcels into 40 

and 160 acre sizes. This classification process shall be con­

ducted jointly by the State and Plaintiffs and the parceling 

results shall be mutually agreed to by the parties. These proce­

dures shall also apply to Proposed Substitute Land.

(c) Aggregation Allowed. Subject to the requirements of 

subsections 55(d) and (e) of Chapter 66, either individual par­

cels or groups of parcels may be exchanged.

(d) Equal Fair Market Value Always Reouired Even When 

Comparable Land Not Identified. The parties agree that the Trust 

will be reconstituted only with Substitute Land .of equal fair 

market value compared to Non-Reconstituted Trust Land or to 

encumbrances on Original Trust Lands. When considering specific 

exchanges, Substitute Land must be exchanged for Non-Reconstitut­

ed Trust Lands and encumbrances on Original Trust Lands on the 

basis of equal fair market value, notwithstanding that comparable 

Proposed Substitute Land under Section 55(d) of Chapter 66 h .s 

not been identified.

(e) Revenue Generating Capacity of Substitute Land. When 

considering specific exchanges, if there is no Proposed Substi­

tute Land comparable to the Non-Reconstituted Trust Lands for 

which the Proposed Substitute Land is to be compensation under 

Section 55 of Chapter 66, other land owned by the State may be
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proposed as Substitute Land, but only so long as its revenue 

generating history and/or potential is comparable to the revenue 

generating history and/or potential of the Non-Reconstituted 

Trust Land.

(f) Valuation of Parcels —  General Rules. In determining 

equal fair market value under Chapter 66, valuations of Non- 

Reconstituted Trust Land shall be based upon the fair market 

value of the parcel or parcels without regard to encumbrances, 

but with regard to physical access. Valuations of Legislatively 

Designated Non-Reconstituted Trust Land may consider the special 

and/or unique value which caused its recognition for the legisla­

tively designated use, but may not be reduced because of the 

restrictions on use resulting from the legislative designation. 

Valuations of Proposed Substitute Lands shall reflect any change 

in value resulting from the existence of an encumbrance. Valua­

tions of both Non-Reconstituted Trust Lands and proposed Substi­

tute Land shall include the contributory value of site improve-
i

ments, such as site preparation (i.e., excavation, clearing, 

grading, etc.), fill, building pads, roadbeds, runway base, 

wells, and septic systems. For Non-Reconstituted Trust Land, the 

value of other improvements such as paving, pipelines, electrical 

transmission or distribution lines, and buildings shall not be 

included. For Substitute Land, the value of other improvements 

such as paving, pipelines, electrical transmission or distribu­

tion lines, and buildings shall be included where the Trust 

Authority is to take title to the improvements. Parcels shall be 

assembled and considered together where appropriate.
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(g) Exchanges of the Mineral Estate of Non-Reconstituted

Trust Land.

(i) De Minimus Mineral Estate Values. When developing

exchange proposals for Non-Reconstituted Trust Land, if 

the parties agree that there is no indication that the 

mineral estate is of particular value, exchanges shall 

be developed without formally determining the value of 

the mineral estates of the Non-Reconstituted Trust Land 

and the proposed Substitute Land. In determining 

whether there is no indication that the mineral estate 

is of particular value, the parties shall consider 

whether the land was selected for mineral values, 

whether there have been any mineral closing orders 

applying to such land and the reasons for such clo­

sures, whether the geologic terrane is favorable for 

mineral value, and other available information.

(ii) Mineral Exchanges. Exchanges of the mineral estate of 

Non-Reconstituted Trust Land where the land is' not 

considered to have a de minimus mineral value under 

Subsection (g) (i) shall be accomplished as provided in 

Sections 55 (c) —  (e) of Chapter 66 employing the 

following criteria and as specified in Exhibit C:

A. geologic characteristics;

B. mineral characteristics;

C. mineral economic valuation estimates using 

practical methods considering available data; 

and
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D. differences in the states of knowledge of the 

mineral endowment of the respective lands,

(iii) Original Trust Land subject to state administered

mining leases or mining claims which the Plaintiffs 

elect for conveyance to the Trust shall be considered 

to have returned one-fourth of the comparable value of 

the mineral estate of such parcel to the Trust.

(iv) The economic impact of the existence of mineral encum­

brances on Substitute Lands shall be considered prior 

to comparison with Non-Reconstituted Trust Lands and 

exchanges shall then be conducted as provided in Sub­

section (g) (ii) without further adjustment under 

Subsection (g) (iii).

(v) The exchange process will be based upon comparability 

as near as practicable. Differences in comparable 

character shall be resolved through selecting Substi­

tute Land with different geologic and mineral charac­

teristics as agreed to by the parties. Differences in 

states of knowledge shall be resolved through negotia­

tion between the parties.

(vi) If agreement between both parties regarding the evalua­

tion process or procedures cannot be attained, it shall 

be subject to review by a Technical Review Committee 

(TRC). The TRC will consist of five members, two 

selected by the State, two by the Plaintiffs, and one 

by the four so selected, consisting of recognized 

experts from industry, government, and academia.
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Rather than selecting a TRC, both parties may elect to 

use the Alaska Minerals Commission for this purpose. 

After review by the TRC or Alaska Minerals Commission, 

any remaining dispute shall be resolved by the court

under Section 57 of Chapter 66.

(h) Date of Valuation. The date of all valuations shall be 

the date of this Settlement Agreement.

(i) Severed Estate Permissible. If the land estate of 

Original Trust Land is in a category that prevents its conveyance 

to the Trust, but the mineral estate is in a category that allows 

for its conveyance to the Trust, the parties may agree to have 

the mineral estate conveyed to the Trust and the Trust compensat­

ed for the land estate not returned as provided in Section 55 of 

Chapter 66 and Article III of this Settlement Agreement. Unless 

otherwise mutually agreed to by the parties, all other convey­

ances under Chapter 66 and this Settlement Agreement shall in­

clude both the land and mineral estates.

13. Hazardous Substances. (a) In the event the presence 

of a Hazardous Substance on a parcel of Original Trust Land or 

Proposed Substitute Land is known prior to the conveyance of such 

land to the Trust Authority, then the State,

(i) in its sole discretion, shall elect to either (A) clean 

up the parcel to a standard mutually agreeable to the 

State and Plaintiffs, or (B) not convey the parcel and 

compensate the Trust with Substitute Land equal in fair 

market value to the parcel without the Hazardous Sub-
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stance, as provided in Section 55 of Chapter 66 and 

Article III of this Settlement Agreement; or

(ii) if mutually acceptable to the State and Plaintiffs, 

need not clean up the parcel and convey the parcel 

subject to an indemnification from the State in favor 

of the Trust for any claim or loss resulting from the 

presence of Hazardous Substances.

(b) If a Hazardous Substance came to be located on Recon­

stituted Trust Land prior to its conveyance to the Trust Authori­

ty and is discovered after it has been conveyed to the Trust Au­

thority, the State shall

(i) be responsible to the Trust Authority for response

actions that are consistent with the National Contin­

gency Plan, 40 CFR Part 300, and in accordance with all 

applicable provisions of the Comprehensive Environmen­

tal Response, Compensation, and Liability Act of 1980, 

42 U.S.C. 9601 et seq., AS 46.03.822, and all other 

similar environmental statutes or regulations'as may 

now be or subsequently become applicable; and

(ii) indemnify the Trust Authority for other claims, losses, 

judgments, damages, and costs (including attorney and 

consultant fees) resulting from the presence of a 

Hazardous Substance which came to be located on Recon­

stituted Trust Land prior to its conveyance to the 

Trust Authority,

PROVIDED, HOWEVER, that an environmental site assessment, 

appropriate in scope to the location and present and past use of
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the land, and acceptable to the Plaintiffs or Trust Authority (as 

appropriate) and the State, shall be conducted as follows:

A. at the sole discretion and expense of the State, 

prior to the conveyance of land to the Trust Au­

thority; or

B. after the conveyance of land to the Trust Authority 

and prior the (A) disposal of such land, (B) dis­

posal of an interest in such land, or (C) authori­

zation of any use of such land with significant 

potential for the release of Hazardous Substances, 

whichever comes first, one-half of the cost for 

such investigation being borne by the State.

All reports and other information either party receives as a 

result of any such environmental investigations shall be provided 

to the other party. The Department of Environmental Conservation 

and the Commissioner shall be notified immediately of the known

or suspected presence of Hazardous Substances. Except as specif-1
ically provided in this Section, nothing in this Section shall 

prohibit or otherwise limit the Trust Authority's or the State's 

right to assert any claims or defenses available to it under the 

law.

14. Notice of Proposed Exchange. When the State and Plain­

tiffs have agreed upon an exchange, or prior to submitting a 

proposed exchange to the court under Section 55(h) of Chapter 66, 

the State shall provide notice of the proposed exchange in ac­

cordance with AS 38.05.945(b) and (c) and furnish a copy thereof 

to Plaintiffs. The notice shall identify the Proposed Substitute

MENTAL HEALTH TRUST LANOS S ETTLEM ENT  AGREEMENT PAGE 24



Land and the Non-Reconstituted Trust Land, and state that an ex­

change is proposed under Section 54(7) of Chapter 66. Either 

party may modify its position on a proposed exchange as a result 

of the response to the public notice.

15. Conveyances of Land to Reconstitute the Trust.

(a) Land to be conveyed to the Trust Authority under Sec­

tions 54 and 55 of Chapter 66 and this Settlement Agreement shall 

be granted to the "Alaska Mental Health Trust Authority, 

trustee," by patent, in the form attached hereto as Exhibit D, 

with the status of title agreed to by the parties or resolved by 

the court under Section 57 of Chapter 66. The parties shall 

jointly develop procedures for timely acceptance or rejection of 

proposed conveyance documents and court review. If any such 

Reconstituted Trust Land requires survey prior to issuance of a 

patent, the State shall first convey such land hy issuing a 

"Mental Health Trust Interim Conveyance," in the form attached 

hereto as Exhibit E, and then have the land surveyed and issue
i

the patent upon completion of the survey. As a general rule, the 

conveyance document shall convey land by township and each con­

veyance document shall contain only one category of land (Origi­

nal Trust Land or Substitute Land), one type of estate to be 

conveyed (land and mineral, land only or mineral only), and 

segregate the surveyed and unsurveyed portions.

(b) The State, at its expense, may defend the status of 

title as set forth in Subsection (a) of this Section. For Recon­

stituted Original Trust Land, if the status of title, as of the 

date of the conveyance document, with respect to interests creat­
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ed by the State subsequent to the State receiving management 

authority over such land whether by conveyance of such land from 

the federal government, by approval for conveyance or patent, or 

otherwise, is different than as set forth in Subsection (a) of 

this Section, the State shall compensate the Trust for the dif­

ference as provided in Article III, Section 7 of this Settlement 

Agreement. For Substitute Land, if the status of title as of 

the date of the conveyance document is different than as set 

forth in Subsection (a) of this Section, the State shall compen­

sate the Trust for the difference as provided in Article III, 

Section 7 of this Settlement Agreement. The remedies provided in 

this Subsection are exclusive.

16. Surveys of Reconstituted Trust Land. Parcels of Recon­

stituted Trust Land requiring survey shall be surveyed by the 

State at its expense in the order specified by the Trust Authori­

ty and completed as soon as practicable. Plaintiffs and the 

State agree to jointly develop and propose to the Legislature a 

survey budget for each fiscal year, provided, however, nothing 

herein shall be deemed to mean that the State is not required to 

complete the surveys as soon as practicable. In order to convey 

land to the Trust, the parties agree that surveys appropriate to 

the type of land conveyed shall be accomplished, considering 

future Trust management and the potential uses the land, and 

satisfy local platting requirements.

17. Releases of Non-Reconstituted Trust Lands. For Non- 

Reconstituted Trust Lands that have been exchanged for Substitute 

Land, the Plaintiffs and the Trust Authority will, if requested,
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assist in the preparation of and will execute releases of inter­

est from "the Alaska Mental Health Trust Authority and Benefici­

aries of the trust created by Section 202(e) of the Alaska Mental 

Health Enabling Act of 1956, PL. 84-830, 70 Stat. 709 .( 1956), 

represented by the named plaintiffs in Weiss et. al. v. State.

4FA 82-2208 Civ.," to the "State of Alaska," in the form attached 

hereto as Exhibit F, at the time the patent or interim conveyance 

of the Substitute Land is issued.

18. Conveyances Recorded at State Expense. The patents, 

interim conveyances, and releases of interest shall be recorded 

at the State's expense in the recording district in which the 

land is located, with the original interim conveyances and pat­

ents returned to the Trust Authority and releases of interest 

returned to the State.

19. Exchanges Not Re-opened As a Result of Acreage Adjust­

ments by BLM. The parties acknowledge tnat (1) many of the 

Original Trust Lands are lands that have been selected and ap-
I

proved for conveyance but have not been patented because they are 

unsurveyed, (2) it may be some time before the BLM surveys and 

issues patents for those lands, and (3) the acreages of some 

parcels as patented may vary from the acreages of those parcels 

shown in the selections approved for conveyance. The parties 

agree that no Chapter 66 exchange shall be adjusted if a later 

BLM patent of a parcel of Non-Reconstituted Trusu. Land shows an 

acreage figure different from that shown on the land records 

employed during the process of reconstituting the Trust.
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20. Law Applicable to Reconstitution. (a) In reconstitut­

ing the Trust, it is the parties' intent that:

(i) only the provisions of Sections 54 —  57 of Chapter 66

and the provisions of this Settlement Agreement apply;

(ii) except for (A) AS 38.05.945(b) and (c), and (B) as

otherwise specifically provided herein, the provisions 

of State law that otherwise apply to the conveyance of

state lands do not apply to the conveyance of lands to

the Trust under this Settlement Agreement, provided, 

however, that access to or along navigable or public 

waters may be reserved from conveyances of Substitute 

Land to the Trust (with the value of the Substitute 

Land taking into account such reservations); and

(iii) lands are not required to be in a disposal classifica­

tion in order to be conveyed to the Trust.

(b) In the event that claims are made challenging the valid­

ity of (i) —  (iii) of Subsection (a), the State and the Plain-
1

tiffs will defend the parties' right to proceed in accordance 

with (i) —  (iii) of Subsection (a).

(c) If a final order is entered prohibiting the parties 

from continuing to honor the terms of (i), (ii), or (iii) of 

Subsection (a), the parties shall have 60 days to arrive at a 

mutually agreeable way to reconstitute the Trust in compliance 

with such final order. In the event the parties are unable to 

arrive at such an agreement, (1) if the final order requires a 

contrary application of AS 38.04 or AS 38.05, either party has 

the right to terminate this Settlement Agreement; or (2) if the
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final order requires the application of any other State law, the 

parties may apply to the court for appropriate relief.

21. Release from Hypothecation. As the Trust is reconsti­

tuted by Substitute Land being conveyed to the Trust by the 

interim conveyances or patents specified in Article III, Section 

15 above, the State may request that Plaintiffs execute a release 

from hypothecation of specified parcels of Hypothecated Lands 

from the Hypothecated Lands List in the form attached hereto as 

Exhibit G, provided, however, that the lands remaining on the 

Hypothecated Lands List shall at all times be sufficient to 

provide security for the remaining exchanges to be accomplished 

under Section 55 of Chapter 66 and this Settlement Agreement. In 

the event of a dispute between the parties with respect to the 

release of lands from the Hypothecated Lands List, the dispute 

shall be resolved by tne court as provided in Sections 55 —  57 

of Chapter 66.

22. Notice When Reconstitution Complete. Upon completing 

reconstitution of the Trust pursuant to Sections 54 —  57 of 

Chapter 66 and this Settlement Agreement, the Plaintiffs and the 

State shall jointly send written notice thereof to the Governor, 

the President of the Senate, the Speaker of the House, the Revi­

sor of Statutes, the Commissioner of the Department of Health and 

Social Services, the Attorney General, the Commissioner, the 

Director of the Division of Mental Health and Developmental 

Disabilities, the Trust Authority, the Alaska Mental Health 

Board, the Governor's Council for the Handicapped and Gifted, the 

Advisory Board on Alcoholism and Drug Abuse, the Older Alaskans
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Commission, and the Alaska Native Health Board. Any disagreement 

as to whether reconstitution of the Trust has been completed 

shall be determined by the court under Section 57 of Chapter 66.

23. Remedy in Event Conveyance of Mineral Estate Violates 

Section 6_Lil- The State and the Plaintiffs intend that unless 

specifically excluded, the Mineral Estate as well as Land Estate 

be conveyed to the Trust as part of the Trust reconstitution 

process (including Hypothecated Lands acquired by foreclosure).

In the event that it is finally held that including the mineral 

estate in conveyances of Original Trust Land or Substitute Land 

to the Trust under Chapter 66 and this Settlement Agreement is a 

violation of Section 6(i) of the Alaska Statehood Act, P.L. 85- 

508, 72 Stat. 339, or is otherwise categorically prohibited, the 

parties shall have 60 days to arrive at a mutually agreeable way 

to resolve the issue. If no such agreement is reached, this 

Settlement Agreement shall be terminated.

24. Remedy in Event State Does Not Allocate Required Per-
4

centaqe of Unrestricted General Fund. AS 37.14.036(c), as enact­

ed in Section 11 of Chapter 66, provides that in each of the 

following State fiscal years:

[T]he commissioner of revenue shall allocate from the 
general fund of the state to the mental health trust 
income account in the general fund an amount equal to the 
percent of unrestricted revenue of the state specified 
for that fiscal year:

FISCAL YEAR ENDING PERCENT OF UNRESTRICTED
STATE REVENUE

June 30, 1992 
June 30, 1993 
June 30, 1994 
June 30, 1995 
June 30, 1996

six percent 
six percent 
five percent 
five percent 
four percent
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June 30, 1997 
June 30, 1998 
June 30, 1999 
June 30, 2000 
June 3C, 2001 
June 30, 2002 
June 30, 2003

two percent 
two percent 
one percent 
one percent

four percent 
three percent 
three percent

The provisions of AS 37.14.036(c) are of material importance to the 

Plaintiffs in the resolution of this suit. The parties agree 

that if, in any fiscal year, the commissioner of revenue, for any 

reason, fails to allocate the full amount provided under AS 

37.14.036(c), the Plaintiffs are entitled to obtain an injunc­

tion, to which the State shall not object, requiring the commis­

sioner of revenue tc allocate the full amount provided under AS 

37.14.036(c) to the Mental Health Trust Income Account. If the 

Legislature reduces the percentage of unrestricted revenue for 

any fiscal year under the provisions of AS 37.14.036(c), the 

Plaintiffs may obtain a judgment against the State (as to which 

the State shall not object) that the reduction is void and obtain 

an injunction against the State (as to which the State shall not 

object) from spending the difference between the amount arrived 

at using the percentages set forth above and the reduced amount.

25. Remedy in the Event of Breach of Good Faith and Fair 

Dealing. In the event of a breach of the implied covenant of 

good faith and fair dealing by either party resulting in an 

inability to complete the reconstitution of the Trust by December 

1, 1994 (or such extended time as may be agreed to by the par­

ties), and in addition to other equitable relief, a court may 

equitably toll the date for reconstitution of the Trust by the 

amount of time such party is in breach of the covenant.
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26. General Remedies for Breach of Reconstitution Provi-

sions. In the event of a breach of the terms of Chapter 66 and 

this Settlement Agreement pertaining to the reconstitution of the 

Trust, either party may seek appropriate equitable relief to 

compel the other party to comply with the terms of Chapter 66 and 

this Settlement Agreement. If a party seeks equitable relief 

under this Section, the other party will not assert as a defense 

to the action that there exists an adequate legal remedy.

27. Remedy for Failure of Hypothecation. In the event that 

the hypothecation of the Hypothecated Lands is declared ineffec­

tive by a final judicial order, the parties shall have 60 days to 

arrive at a mutually agreeable way to address such invalidity.

In the event the parties are unable to arrive at such an agree­

ment, either party has the right to terminate this Settlement 

Agreement.

28. Remedies for Failure to Reconstitute the Trust. (a) In

the event the trust is not fully reconstituted by December 1,

1994 (or such extended date for reconstituting the Trust as may 

be agreed to by the parties), unless such failure to reconstitute

the Trust is due to the lack of good faith on the part of the

Plaintiffs, the Plaintiffs shall, in addition to any other reme­

dies they may have, be entitled to foreclose on the Hypothecated 

Lands as provided in Section 56(d) of Chapter 66 and Article III, 

Section 29 of this Settlement Agreement.

(b) If Plaintiffs are unable to validly and effectively 

require reconstitution of the Trust as contemplated under Chapter
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66 and this Settlement Agreement, the Plaintiffs may apply to the 

court for any other appropriate relief.

29. Foreclosure as Remedy. Plaintiffs are not required to 

foreclose on the Hypothecated Lands prior to seeking any other 

relief available to Plaintiffs. In the event of foreclosure, (1) 

the parcels to be foreclosed and manner of foreclosure, and (2) 

entitlement to the future rents, proceeds, products, and profits 

derived from the Hypothecated Lands, shall be determined by the 

court under Sections 56 and 57 of Chapter 66.

30. Termination of Settlement. (a) Except as specifically 

provided in this Settlement Agreement, any dispute whether termi­

nation of the settlement embodied in Chapter 66 and this Settle­

ment Agreement is appropriate shall be resolved by the court 

under Section 57 of Chapter 66. In considering whether termina­

tion of the settlement is appropriate, the following factors 

shall apply:

(i) the extent to which the Trust has been reconstituted;

(ii) the likelihood that the Trust will be reconstituted as 

contemplated under Chapter 66 and this Settlement 

Agreement if the settlement is not terminated;

(iii) the amount of work completed and funds expended toward 

reconstitution of the Trust as provided in Chapter 66 

and this Settlement Agreement;

(iv) the good faith of the parties;

(v) the prejudice to the parties if the settlement is or 

is not terminated; and

(vi) other appropriate considerations.
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(b) In the event this settlement is terminated as provided 

in this Section or otherwise, the settlement embodied in Chapter 

66 and this Settlement Agreement shall be void and, except as 

provided in Article III, Section 31, the parties returned to 

their respective positions as if this settlement had never become 

effective, including the right to re-assert claims to Original 

Trust Lands.

31. Cancellation of Re-Notice of Lis Pendens and Modification to

Remove Preliminary Injunction With Respect to Certain Third Party

Transactions. (a) Plaintiffs recorded re-notices of lis pendens

affecting all Original Trust Lands in or about September 1990,

and by order of the Superior Court dated July 9, 1990, the State

has been enjoined

from issuing any patent(s) or other documents 
or taking any further steps which convey or 
transfer mental health trust lands or any 
interest(s) therein, including without limita­
tion, any permits to use or occupy mental 
health trust lands, or extract resources from 
any mental health trust lands, pending final 
resolution of this litigation or earlier order 
of this court.

Upon final approval of this Settlement Agreement and Chapter 66 

taking effect, all such third party rights are validated and the 

need to litigate issues relating to title is eliminated. The 

length of time, however, to obtain approval may cause substantial 

hardship to certain third parties who have received patents or 

who have entered into contracts to receive title to Original 

Trust Lands from the State or municipalities. Therefore, upon 

presentation of this Settlement Agreement to the court for ap­

proval, the State and the Plaintiffs executing this Settlement
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Agreement through counsel shall immediately move for cancellation 

of the re-notice of lis pendens and modification to remove the 

preliminary injunction with-respect to Original Trust Lands in 

which the State or any municipality conveyed or agreed to convey 

title to a third party in the form attached hereto as Exhibit H. 

For purposes of this Section, a conveyance or agreement to convey 

by the State to a municipality is not one to a third party.

(b) In order to protect the Trust's interests in the Origi­

nal Trust Lands described in Subsection (a), the parties agree 

that if the settlement of this action contemplated by Chapter 66 

and this Settlement Agreement is not finally approved by the 

court, the Plaintiffs may reassert claims to such lands. The 

parties further agree that if the settlement of this action 

contemplated by Chapter 66 and this Settlement Agreement is not 

finally approved by the court, or is terminated for any reason, 

the State shall compensate the trust for the fair market value of 

any valid interest(s) of the Trust that were cut-off after the 

date the re-notices of lis pendens were canceled. The compensa­

tion may be made in land as comparable in character as practica­

ble to the land for which the Trust's valid interests were cut­

off, as provided in Section 55 of Chapter 66.

(c) If the court denies the motion or if an order approving 

the motion for cancellation of the re-notice of lis pendens and 

for modification to remove the preliminary injunction set forth 

in subsection (a) is not entered within 4 months of the date the 

motion is submitted to the court for decision, the parties shall 

have 60 days to arrive at a mutually agreeable way to address the
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interests of such third parties and the Trust in the parcels of 

Original Trust Lands. In the event the parties are unable to 

arrive at such an agreement, either party may terminate this 

Settlement Agreement.

(d) This Section survives termination of this Settlement 

Agreement.

ARTICLE IV.
ONGOING RESPONSIBILITIES 

OF THE STATE AND THE TRUST AUTHORITY

1. General Trust Responsibilities and Obligations. The 

parties agree that the State, in carrying out its responsibili­

ties and obligations under the Enabling Act, acts through the 

Governor and his or her Administration, the Legislature, and the 

Trust Authority.

(a) The Trust Authority is under the obligation when per­

forming functions related to the Trust to do so as provided in 

Chapter 66, including without limitation,
I

(i) when exercising any discretion under Chapter 66 per­

taining to the Trust, to do so properly as provided in 

Chapter 66;

(ii) assuring that Trust Property and Trust Funds are admin­

istered properly;

(iii) assuring that the Trust corpus is preserved and pro­

tected;

(iv) assuring that all revenue derived from Trust Property 

is deposited into the Mental Health Trust Fund or the 

Mental Health Trust Income Account as either corpus or
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income, as appropriate, pursuant to AS 13.38.010 et. 

s.eg.;

(v) assuring that Trust Funds are spent solely for Trust

purposes as provided in Chapter 66, unless an excess is

properly determined to exist under Chapter 66; and

(vi) assuring that grantees of and contractors being paid

with Trust Funds spend Trust Funds in accordance with 

Chapter 66, and the terms of the grant or contract.

(b) The Legislature is under the obligation when performing

functions related to the Trust to do so as pro/ided in Chapter

66, including without limitation,

(i) when exercising any discretion under Chapter 66 per­

taining to the Trust, to do so properly as provided in 

Chapter 66; and

(ii) appropriating Trust Funds solely for Trust Purposes

properly as provided in Chapter 66, unless an excess is

properly determined to exist under Chapter 66.
I

(c) The Governor and his or her Administration is under the 

obligation when performing functions related to the Trust to do 

so as provided in Chapter 66, including without limitation,

(i) when exercising any discretion under Chapter 66 per­

taining to the Trust, to do so properly as provided in 

Chapter 66;

(ii) assuring that Trust Funds are spent solely for Trust

purposes as provided for in Chapter 66, unless an

excess is properly determined to exist under Chapter 

66; and
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(iii) assuring that grantees of and contractors being paid 

with Trust Funds spend Trust Funds in accordance with 

Chapter 6 6 ,  and the terms of the grant or contract.

2. Sharing of Information. (a) Except as provided under 

Subsection (c), the parties agree that the Trust Authority is 

entitled to receive at its request all information in the State's 

possession or control relevant to:

(i) the preparation, revision, or amendment of the inte­

grated comprehensive mental health program plan;

(ii) the planning of expenditures from the Mental Health 

Trust Account; and

(iii) the implementation of the integrated comprehensive

system of care established under the Enabling Act, as 

determined by the plan.

(b) Information under (a) of this Section-includes informa­

tion that is confidential under state and federal law. To the

extent that information provided under this Section is confiden-
\

tial, its confidentiality shall be so stated and provided subject 

to appropriate safeguards regarding maintenance of confidentiali­

ty.

(c) If the State asserts that disclosure of information re­

quested by the Trust Authority is prohibited by law or otherwise 

need not be made, it shall provide the Trust Authority with the 

identity of the source and a description of the nature of the 

information withheld, and the Trust Authority may seek appropri­

ate judicial relief to compel disclosure of the information.
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(iii) assuring that grantees of and contractors being paid 

with Trust Funds spend Trust Funds in accordance with 

Chapter 66, and the terms of the grant or contract.

2. Sharing of Information, (a) Except as provided under 

Subsection (c), the parties agree that the Trust Authority is 

entitled to receive at its request all information in the State's 

possession or control relevant to:

(i) the preparation, revision, or amendment of the inte­

grated comprehensive mental health program plan;

(ii) the planning of expenditures from the Mental Health 

Trust Account; and

(iii) the implementation of the integrated comprehensive

system of care established under the Enabling Act, as 

determined by the plan.

(b) Information under (a) of this Section-includes informa­

tion that is confidential under state and federal lav/. To the 

extent that information provided under this Section is confiden-
I

tial, its confidentiality shall be so stated and provided subject 

to appropriate safeguards regarding maintenance of confidentiali­

ty.

(c) If the State asserts that disclosure of information re­

quested by the Trust Authority is prohibited by law or otherwise 

need not be made, it shall provide the Trust Authority with the 

identity of the source and a description of the nature of the 

information withheld, and the Trust Authority may seek appropri­

ate judicial relief to compel disclosure of the information.
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3. Taxation of Trust Land. The parties agree that Trust 

Land is not subject to general taxation except that a private 

leasehold, contract, or other interest in the property is taxable 

to the extent of that interest.

4. Management of Other State Land. The parties agree that 

Reconstituted Trust Lands shall be treated as private land for 

purposes of the management of other State land, including without 

limitation, entitlements to preference rights and buffer zones.

5. Law Applicable to Management of Trust Lands, (a) Except 

for the notice required under AS 38.05.945 (b) and (c), the 

parties agree that Reconstituted Trust Land shall be managed by 

the Trust Authority free from all State laws that apply only to 

the sale, encumbrance, development or use of State lands not held 

in trust.

(b) If a claim is made challenging the validity of subsec­

tion (a), the State agrees to defend its validity on all appro­

priate grounds, including the ground that enforcement of the
t

claim constitutes impairment of Plaintiffs' and Beneficiaries' 

contract rights under this Settlement Agreement.

6. Access to Trust Land. The parties agree that the State 

will reserve without charge legal rights-of-ways and easements 

for access and for utility services to each parcel of Reconsti­

tuted Trust Land. Consistent with state and federal law, a right- 

of-way or easement shall be located to assure adequate and feasi­

ble access for the purposes for which the right-of-way or ease­

ment is intended. Nothing in this Section requires the State to 

provide access across non-State land.
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7. State Infrastructure on Trust Lands. The State may not 

exclude infrastructure or financial support to the Trust on the 

basis that such infrastructure or financial support would benefit 

Trust Land.

8• Compliance With Chapter 66 and this Settlement Agree­

ment Is a Defense. In any action by the Beneficiaries in which 

it is alleged that any State action is inconsistent with the 

requirements of the Enabling Act, it is a complete and total 

defense that the State is acting consistently with Chapter 66 and 

this Settlement Agreement.

9. State Amendment of Selection Priorities. The parties 

agree that timely conveyance of the Trust's remaining land enti­

tlement under the Enabling Act is critical to the Trust. Accord­

ingly, the State will provide the Plaintiffs with a complete 

listing of pending mental health selections and its analysis of 

selection conflicts, if any. The Plaintiffs will prioritize the 

remaining mental health selections and provide this listing to
t

the State which shall incorporate such prioritization in the 

annual conveyance priority list filing with BLM. The State shall 

consult with the Plaintiffs when it determines the appropriate 

ranking of the mental health selections among the other State 

conveyance priorities. In those cases where mental health selec­

tions and general or community grant selections are coexistent:

(1) the State and Plaintiffs will resolve the conflicts in a 

manner which ensures future Trust or State ownership, and (2)I
when requested by Plaintiffs, the State shall resolve conflicts 

in favor of the Trust.
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10. Competing Native Allotments. (a) The State and the 

Plaintiffs support the prompt adjudication and approval of valid 

Native allotment applications. The State shall determine wheth­

er to challenge the validity of any Native allotment application 

on Original Trust Lands, Hypothecated Lands, and other State 

lands identified as Substitute Land or Proposed Substitute Land. 

The State shall notify Plaintiffs of the State's determinations, 

which shall be final and not reviewable by the court under Sec­

tions 55(h) and 57 of Chapter 66.

(b) Lands that have been approved for conveyance or patent 

under the Enabling Act that are determined to be subject to valid 

Native Allotment applications shall ba treated as Non-Reconsti­

tuted Trust Lands for which compensation shall be made pursuant 

to Section 55 of Chapter 66 aid Article III of this Settlement 

Agreement as follows:

(i) To the extent that remaining selections under the

Enabling Act will result in conveyance of lands that
I

are not as valuable as the Native Allotment Land, the 

State will compensate the Trust in the same manner as 

for Non-Reconstituted Trust Lands under Chapter 66 and 

this Settlement Agreement with land as comparable as 

practicable to the Native Allotment land, and equal in 

fair market value to the difference in fair market 

value between the land most likely to be conveyed and 

the Native Allotment land.

(ii) Since the actual conveyance by BLM of lands to replace 

the Native Allotment land may not occur for some time,
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the Plaintiffs and the State shall jointly determine 

those lands that are most likely to be conveyed under 

the Enabling Act instead of the Native Allotment land,

(iii) This Section only applies to Native Allotment Applica­

tions that are shown on the BLM Master Title Plats 

prior to conveyance of the relevant land to the Trust 

Authority. After sucn time, the Trust Authority shall 

be responsible for handling Native Allotment Applica­

tion conflicts.

11. Funding of Mental Health Program from General Fund.

The parties agree that only when Trust Income exceeds the amount 

that is reasonably necessary to meet the projected operating and 

capital expenses of the integrated comprehensive mental health 

program that any Trust Funds may be transferred to the general 

fund. In the event that Trust Income is insufficient to fund the 

necessary operating and capital expenses of the integrate com­

prehensive mental health program, appropriations may be made from

»
the general fund for that purpose. Nothing in Chapter 66 or this 

Settlement Agreement is intended to change any obligation the 

State may have under state and federal law to provide, from 

general fund revenue sources, for the health and welfare of 

Beneficiaries.

ARTICLE V.
INTERIM OBLIGATIONS TO 

THE TRUST AND THE BENEFICIARIES.

The parties recognize that Chapter 66 imposes certain interim

obligatio. 3 and responsibilities upon the State and Plaintiffs
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during the period of implementing the Trust reconstitution. In 

recognition of those interim obligations, the parties agree:

1. Plaintiffs Will Be. Funded by the State. (a) Plaintiffs are 

entitled to receive from the State sufficient funds to adequately 

perform the responsibilities imposed upon the Plaintiffs in the 

reconstitution process under Chapter 66 and this Settlement 

Agreement. As a general principle, the State and the Plaintiffs 

shall receive equal funding for equal work effort to be performed 

under Chapter 66 and this Settlement Agreement. Equal funding 

for equal work effort to be performed shall take into considera­

tion the different types of work, the different amounts of work, 

the different costs associated with different types of personnel 

employed to perform the work, and similar considerations. The 

intent of this provision is to ensure that neither party obtains 

a financial advantage over thp other. The parties recognize, 

however, that the scope of the work performed by one party may 

differ significantly from that performed by the other, and that 

different amounts of funds may be provided to the parties to 

reflect this fact.

(b) In the event of a dispute as to the amount of funding 

required for the Plaintiffs to accomplish their responsibilities 

under Chapter 66, the court will resolve the dispute under Sec­

tion 57 of Chapter 66 and this Settlement Agreement.

(c) The parties recognize that the there may be some delay 

in obtaining approval of the settlement embodied in Chapter 66 

and this Settlement Agreement, but that work to implement the 

settlement must begin immediately to ensure that the Trust is
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reconstituted in a timely manner. Funding for such work will be 

provided in accordance with this subsection. Before October 1, 

the parties will meet to seek agreement on funding for the fol­

lowing fiscal year. If agreement is not reached, or if the 

legislature appropriates less than the agreed upon amount, the 

Plaintiffs may apply to the court (1) to determine whether the 

amount appropriated is reasonable to permit Plaintiffs to perform 

their responsibilities under the settlement embodied in Chapter 

66 and the Settlement Agreement, and (2) if it is not, to deter­

mine the appropriate remedy. Nothing in this subsection pre­

cludes the State from arguing that the amount appropriated is 

reasonable in light of all the circumstances. This Subsection is 

effective as of the date of this Settlement Agreement.

2. Interim Management of Original Trust Lands. Until such 

time as a conveyance to the Trust Authority has been completed 

with respect to each parcel of Original Trust Land which may be 

conveyed to th Trust under Chapter 66 and this Settlement Agree­

ment :

(i) the State and the Plaintiffs may agree to sell, lease,

exchange, or otherwise enter into transactions with 

respect to parcels of such land or any interest there­

in, provided, however, that prior to completing any 

such transaction, any notice required under AS 

38.05.945 shall be given;

(ii) any transaction with respect to such parcel requires 

the written consent of the Plaintiffs, and any transac­

tion consummated without such consent is void;
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(iii) all revenue received beginning July 1, 1991 from each 

such parcel shall be separately accounted for, and all 

such revenue from.each parcel ultimately conveyed to 

the Trust shall be deposited into the Mental Health 

Trust Fund or Mental Health Trust Income Account as 

either corpus or income pursuant to AS 13.38.01C et 

sea.; and

(iv) the State, after consultation with Plaintiffs, at its

expense, shall take all practical steps to protect such 

Original Trust Lands from trespass, damage, and waste 

to the same extent that it takes such steps with re­

spect to State general grant land given the highest 

protection (For example, unless otherwise agreed to by 

the parties, and prior to conveying Original Trust Land 

to the Trust, the State shall undertake trespass en­

forcement actions. As another example, the State and 

Plaintiffs shall mutually agree upon the appropriate 

category for forest fire management purposes for Origi­

nal Trust Land).

3. Management of Land After Conveyance. After a parcel of 

Original Trust Land or Substitute Land has been conveyed to the 

Trust Authority as provided in Article III, Section 15 hereof,

a.1 1 management authority for that parcel is transferred to the 

Trust Authority. After an exchange has been completed with 

respect to a parcel of Non-Reconstituted Trust Land for which the 

Trust is not to receive title, all management authority for that 

parcel of Non-Reconstituted Trust land s transferred to the
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State. Nothing herein shall be deemed to prevent the Trust 

Authority from entering into one or more agreements with the 

State to manage Trust Lands-, after management authority has been 

transferred to the Trust Authority.

4. Land Closed to Mineral Entry. Until such time as a 

parcel of Original Trust Land has been conveyed to the Trust 

Authority, or an exchange has taken place with respect to such 

parcel of Original Trust Land, such parcels of Original Trust 

Land shall remain closed to mineral entry under State law, and 

any interests claimed or granted in contravention of this Section 

are void.

5. Management of Hypothecated Land. Until such time as a 

conveyance to the Trust Authority has been completed with respect 

to each parcel of Hypothecated Land or the parcel has been re­

leased from hypothecation:

(i) any transaction with respect to such parcel will be 

subject to a finding that it is consistent with hypo­

thecation of the parcel, which will include that no 

substantial devaluation of the parcel for purposes of 

Trust ownership will result; the preliminary finding 

will be given to the Plaintiffs at the time notice of 

the proposed action is circulated for agency review;

(ii) the State, at its expense, will take all practical 

steps to protect Hypothecated Lands from damage to the 

same extent that it takes such steps with respect to 

State general grant land; and
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(iii) any disputes with respect to the management of Hypothe­

cated Lands, including application of this section, 

shall be resolved by the court under Section 57 of 

Chapter 66.

6. Adherence to Settlement Agreement. The Commissioner 

shall ensure adherence to the provisions of Article V, Sections 

2, 5, and 7 of this Settlement Agreement, including but not 

limited to noting to che record the status of Hypothecated Lt nd 

and promulgating a Department Order in the form attached hereto 

as Exhibit I. The Hypothecated Lands List shall also be recorded 

by the State at its expense. This Section is effective as of the 

date of this Settlement Agreement.

7. Management of Proposed Substitute Land. Proposed Sub­

stitute Land shall be segregated from entry or disposal, includ­

ing closure to mineral entry, unless otherwise mutually agreed to 

by the parties.

ARTICLE VI. .
EXERCISE OF REMEDIES FOR BREACH OR DEFAULT.

1. Remedies for Breach of Responsibilities and Obligations.

The parties agree that each provision of Chapter 66 and this 

Settlement Agreement are of material importance to this settle­

ment. In the event of:

(i) a breach by the State or Plaintiffs of any provision,

term, or covenant of this Settlement Agreement;

(ii) a failure of a party or the Trust Authority to comply

with any applicable provision of Chapter 66 or this 

Settlement Agreement; or
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(iii) an amendment of any provision of Chapter 66 (or other 

law) that materially diminishes responsibilities and 

obligations of the State provided in Chapter 66 and 

this Settlement Agreement, 

the parties shall be entitled to pursue, in addition to any 

specific remedies provided herein for breach of particular terms, 

covenants, or conditions, any remedies that may be available to 

them under this Settlement Agreement, or otherwise in law or 

equity, including declaratory relief or injunctive relief and 

including specific performance of their rights and obligations 

hereunder and under Chapter 66.

2. Remedies Are Not Exclusive and May Be Pursued in Anv 

Order. Except as otherwise specifically provided, none of the 

remedies provided in this Settlement Agreement for breach or 

other inabil; ”.y to comply is exclusive, and Plaintiffs or the 

State may pursue any one or more remedies provided in this Set­

tlement Agreement in any order, as may be applicable. 1

3. No Waiver of Remedies by Delay or Omission. A delay or 

omission by the Plaintiffs or the State in exercising any right 

or power arising from any breach of this Agreement does not 

prevent the Plaintiffs or the State from exercising that right or 

power if the breach continues. A waiver of breach, whether full 

or partial, by the Plaintiffs or the State, may not be taken to 

extend to any subsequent breach. The giving, taking, or enforce­

ment of any particular security does not operate to prejudice, 

waive, or affect any other security, or any rights, powers or 

remedies exercised under it.
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4. No Waiver of Remedies. No course of dealing

on the part of the Plaintiffs or the State or any delay or fail­

ure on the part of Plaintiffs or the State to exercise any right

is a waiver of such right or otherwise prejudices Plaintiffs' or

the State's rights, powers, and remedies.

5. Court May Execute Instruments Necessary to Implement 

Orders. In the event that the State or the Plaintiffs fail to 

comply with any order of a court hereunder, the court may execute 

and deliver to Plaintiffs or the State, respectively, any instru­

ment or document necessary or desirable to implement such order.

6. Who Can Exercise Rights and Remedies. With the excep­

tion of rights and remedies exercisable by the State, rights and 

remedies provided for herein are exercisable by the Plaintiffs, 

the Trust Authority, or the Beneficiaries of the Trust, or any 

combination thereof, as follows:

(a) Rights and remedies pertaining to the reconstitution of 

the Trust are exercisable only by the Plaintiffs now or hereafter 

executing this Settlement Agreement through counsel, until notice 

of reconstitution is given under Article III, Section 22, of this 

Settlement Agreement, except for malfeasance or misfeasance on 

the part of the Plaintiffs, in which event the Trust Authority, 

the non-signing Plaintiffs, or other Beneficiaries of the Trust 

may exercise such rights or remedies upon order of the court 

under Section 57 of Chapter 66.

(b) After notice of reconstitution of the Trust pursuant to 

Article III, Section 22, of this Settlement Agreement, any re­

maining responsibilities assigned to the Plaintiffs under this
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Settlement Agreement are transferred to the Trust Authority and 

the Trust Authority may exercise rights and remedies pertaining 

to the reconscitution of the Trust.

(c) Until the Trust Authority is appointed and notifies the 

Plaintiffs in writing that it is ready to assume its responsioil- 

ities hereunder, the Plaintiffs may exercise any rights and 

remedies pertaining to the Trust Authority under this Settlement 

Agreement. After the Trust Authority is appointed and notifies 

the Plaintiffs in writing that it is ready to assume its respon­

sibilities hereunder, the Trust Authority may exercise any rights 

and remedies pertaining to its responsibilities^

(d) In the event the Trust Authority fails or refuses to 

exercise any rights or remedies herein in appropriate circum­

stances, the Beneficiaries, including the Plaintiffs, may exer­

cise any such rights and remedies. The Beneficiaries may other­

wise exercise any remedies or rights provided herein under the 

circumstances beneficiaries may ordinarily enforce the terms of a 

trust, subject to the rights of the State, the Trust Authority, 

the Plaintiffs, or any combination thereof, to defend on the 

grounds of res judicata, collateral estoppel, or any other avail­

able legal or equitable defenses.

ARTICLE VII.
INTERPRETATION.

Both the State and the Plaintiffs participated equally througn 

counsel in the drafting of this Settlement Agreement and agree that 

the canon of construction that ambiguities in an agreement be 

construed against the drafter does not apply.
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ARTICLE VIII.
AUTHORITY OF COUNSEL FOR PLAINTIFFS 

TO IMPLEMENT RECONSTITUTION OF THE TRUST.

Counsel of record for the Plaintiffs shall designate one of 

their number as lead counsel and provide that designation to the 

Attorney General and the Cominissioner. Plaintiffs warrant to the 

State that the designation of lead counsel confers upon lead 

counsel all authority necessary to implement the provisions of 

this Settlement Agreement relating to the reconstitution of the 

Trust under Chapter 66 and this Settlement Agreement on behalf of 

all the Beneficiaries, and to sign documents on behalf of and 

bindirg upon all Beneficiaries. Plaintiffs' counsel may change 

the designation of lead counsel at any time, but such a change in 

designation will not become effective until served upon the 

Attorney General and the Commissioner. If lead counsel ceases to 

represent at least one Plaintiff, counsel for Plaintiffs shall 

immediately designate a new lead counsel and serve that designa­

tion on the Attorney General and the Commissioner. Lead counsel 

may designate one or more co-counsel to exercise specific author­

ity under this Section and shall notify the Attorney General and 

the Commissioner of such designation.

ARTICLE IX.
MODIFICATION; AMENDMENT.

1. Settlement Agreement Incorporated into Consent Decree. 

The terms of this Settlement Agreement will be incorporated into 

a consent decree of a prospective nature that is binding upon the 

Sta:e, the Plaintiffs, and the Beneficiaries.
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2. Modification in Form of Relief from Judgment. (a) The 

parties acknowledge that a change in circumstances may occur that 

would thwart or hinder the ..accomplishment of the purposes of the 

parties in entering into this Settlement Agreement by strict 

adherence to one or more of the specific provisions hereof. 

Recognizing, however, that the parties are releasing claims and 

defenses in exchange for the resolution of this dist e as pro- 

vided in Chapter 66 and this Settlement Agreement, and that by 

releasing such claims and defenses, the parties may be prejudiced 

by any relief from the judgment incorporating Chapter 66 and this 

Settlement Agreement, the parties agree that nothing less than a 

clear showing of new and unforeseen conditions that thwart or 

hinder accomplishment of the settlement may give rise to a re­

quest by only one party to this Settlement Agreement to be re­

lieved from judgment that in any way modifies:

(i) the compensation to the Trust;

(ii) the obligations of the State with respect to providing 

services to the Beneficiaries from Trust Income under 

Chapter 66, or

(iii) the rights of the State, the Plaintiffs, the Trust

Authority, and the Beneficiaries of the Trust to fully 

enforce the terms hereof.

(b) Other requests to modify judgment hereunder shall be 

governed by Civil Rule 60.

3. Agreement to Amend Settlement Agreement Prior to Recon­

stitution . Amendment to this Settlement Agreement by the parties 

is effective only as hereinafter provided. Prior to the giving
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of notice under Article III, Section 22 that reconstitution of 

the Trust has been completed, and notice thereof having been 

given by publication in newspapers of general circulation 

throughout the State, this Settlement Agreement may be amended 

only upon approval by the court under such conditions as may be 

ordered by the court, which may include notice to the Benefici­

aries under Civil Rule 23.

4. Agreement to Amend Settlement Agreement After Reconsti­

tution . After the giving of notice under Article III, Section 22 

that reconstitution of the Trust has been completed, and except 

as provided in Article IX, Section 2 of this Settlement Agree­

ment, this Settlement Agreement may only be amended by the ccurt 

with the approval of the Trust Authority or the Beneficiaries, 

and notice thereof having been given by publication in newspapers 

of general circulation throughout the State, and upon approval by 

the court under such conditions as may be ordered by the court, 

which may include notice to the Beneficiaries under Civil Rule 

23 .

ARTICLE X.
INDEMNIFICATION.

(a) The State shall indemnify, defend, and hold harmless:

(i) Plaintiffs and Beneficiaries from and against any

liability (excluding liability for death, bodily in­

jury, physical property damage, or punitive damages) 

for entering into this Settlement Agreement or from 

acts or omissions in performing Plaintiffs' and Benefi-
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ciaries' responsibilities and obligations under this 

Settlement Agreement; and

(ii) Plaintiffs, counsel for Plaintiffs, and Beneficiaries 

from and against any liability (excluding punitive 

damages) for death, bodily injury, or physical property 

damage in connection with Original Trust Land, Hypothe­

cated Land or Proposed Substitute Land and arising from 

the entering into or implementing of this Settlement 

Agreement, PROVIDED, HOWEVER, that for lands over which 

Plaintiffs have concurrence authority under Article V, 

Section 2 of this Settlement Agreement, the State and 

Plaintiffs' counsel take all commercially reasonable 

steps to obtain a simjlar indemnity and adequate evi­

dence of financial responsibility from any private 

party seeking to use such land, which indemnity and 

financial responsibility shall be primary to the 

State's indemnity under this subsection;
I

and PROVIDED, FURTHER, that the State shall not indemnify, de­

fend, nor hold harmless Plaintiffs, counsel for Plaintiffs, or 

Beneficiaries under Subsection (a)(i) or (a)(ii) from any liabil­

ity arising from

A. grossly negligent or reckless acts or omissions, or 

intentional misconduct of the Plaintiffs, counsel 

for Plaintiffs, Beneficiaries, or their employees 

and 2gents,
3. the improper disclosure of confidential informa­

tion;
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C. workers' compensation or other insurance or work­

place statutes or regulations;

D. employment disputes or other alleged civil rights 

violations under state or federal law, including, 

without limitation, claims for wrongful termina­

tion, claims under 42 U.S.C. Secs. 1983, 1985, 

2000(e), AS 18.80, the Americans with Disabilities 

Act of 1990, Pub. L. 101-336, 104 Stat. 327, the 

Age Discrimination and Employment Act, 29 U.S.C. 

Secs. 621 et. seq. , and the Age Discrimination Act, 

42 U.S.C Secs. 6101 et. seq.; or

E. claims or demands made by the State against the 

Plaintiffs, counsel for Plaintiffs, or Benefici­

aries under this Settlement Agreement.

(b) The State's indemnity obligation under this Article is 

in excess of and will not contribute with any other insurance, 

indemnity, or contractual transfer of responsibility. The Plain-
I

tiffs, counsel for the Plaintiffs, and Beneficiaries shall and 

hereby do assign any claims and defenses they may have with 

respect to liability under this Article and covenant to cooperate 

fully in the prosecution or defense of any action with respect to 

liability under this Article. Plaintiffs, counsel for Plain­

tiffs, and the Beneficiaries shall give the State notice of any 

claims that may result in liability under this Article in a 

timely manner so as to provide the State with an opportunity to 

defend against such claims or actions. Failure to notify the
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State within 30 days of first knowledge of a claim shall relieve 

the State of any obligation under this Article.

(c) Except for incidents or occurrences occurring (i) prior 

to conveyance of Reconstituted Trust Land to the Trust by interim 

conveyance or patent with respect to Reconstituted Trust Land, 

and (ii) the giving of notice of reconstitution under Article 

III, Section 22 with respect to Hypothecated Land and Proposed 

Substitute Land, the State's obligation under this Article shall 

terminate upon the giving of notice of reconstitution under 

Article III, Section 22 of this Settlement Agreement. This 

Article does not survive termination of this Settlement Agree­

ment .

ARTICLE XI.
GENERAL PROVISIONS.

1. Time. Time is of the essence in each and every provi­

sion hereof.

2. Captions. The captions to the sections in this Settle-
i

ment Agreement are solely for convenience of reference and do not 

in any way limit, amplify, or modify the provisions hereof.

3. Severability. Except as specifically provided herein, 

the invalidity or unenforceability of any particular provision of 

this Settlement Agreement does not affect the other provisions 

hereof, and such provision shall be construed to most closely 

match the intent of such provision to the extent that it may be 

valid and enforceable.

4. Entire Agreement. This is the entire agreement of the 

parties pertaining to the subject matter hereof and supersedes
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all or any other prior agreements and understandings between the 

parties,, representing full and final disposition of the pending 

claims in this case.

5. Dispute Resolution. In the absence of an agreement for 

alternate resolution of a dispute and except for disputes to be 

resolved under section 57 of Chapter 66 (primarily concerning 

implementation of the reconstitution of the Trust), any suit to 

enforce the terms of this Settlement Agreement must be brought in 

the superior court for the State of Alaska.

ARTICLE XII.
SETTLEMENT OF ACTION.

Upon approval of this Settlement Agreement by the court and 

the issuance of an order or decree incorporating the provisions 

of this Settlement Agreement as a Consent Decree,

1. This action shall be dismissed and the parties' respec­

tive rights and obligations shall be determined under this Set­

tlement Agreement,

2. The Preliminary Injunction issued in this actipn on July 

9, 1990 shall be dissolved,

3. The Plaintiffs will be ordered to cancel the Re-Notices

of Lis Pendens filed by Plaintiffs in the form attached hereto as

Exhibit J, with recording charges borne by the State, and

4. The actions described in 1 —  3 of this Article shall be

stayed until Chapter 66 becomes effective.
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DATED this ( /J/t day of April, 1992.

PLAINTIFFS: DAVID T. WALKER, ESQ., lead counsel, 
and Attorney for Plaintiffs VERN T. 
WEISS, father and next friend of 
CARL WEISS, a minor child, and EARL 
HILLIKER, on behalf of themselves 
and alL/others, similarly situated

By:
David

71 IjJgjLke^
Walker

JAMES B. GOTTSTEIN, ESQ., Attorney 
for Intervening Plaintiffs ALASKA 
MENTAL HEALTH ASSOCIATION, MARY C. 
NANUWAK and JOHN MARTIN on behalf of 
themselves and all others similarly 
situated-^ ^

B V : ____ _______________________________
Jamns B. Gottstein

STATE:

JEFFREY L. JESSEE, ESQ., Attorney 
for Intervening Plaintiffs ANITA 
BOSEL, FRANCES DOULIN, SHARON 
GOODWIN', and GABRIEIr^lAYOC

By:
Jeff fcfeyy L.

CHARLES E. COLE 
ATTORNEY GENERAL

Jess'ee

By: c__ c .

APPROVED BY STATE OF ALASKA

WALTER J.|HICKE 
GOVE

BY £ / .

HAROLD C. HEIN2E 
COMMISSIONER OF NAT

By:
C. Heinze
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EXHIBIT D: 

EXHIBIT E: 
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EXHIBIT I:

Chapter 66, SLA 1991

List of Lands Hypothecated to the Mental Health 
Trust, May 1991 (as refined)

Mineral Exchange Criteria
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Release of Interest

Release from Hypothecation

Motion and Order to Modify July 1, 1990 Preliminary 
Injunction and to Cancel Re-Notice of Lis Pendens 
with respect to Lands Conveyed to Third Parties

Department Order

EXHIBIT J: Notice of Cancellation of Lis Pendens



SOURCE: Dav.id T. Walker
Counsel for Vern T. Weiss 
Mental Health Trust Lands Li_.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT

VERN T. WEISS, father and next 
friend of CARL WEISS, a minor 
child, and EARL HILLIKER, on 
behalf of themselves and all 
others similarly situated; the 
ALASKA MENTAL HEALTH ASSOCIATION, 
MARY C. NANUWAK and JOHN MARTIN, 
on behalf of themselves and all 
others similarly situated,
ANITA BOSEL, FRANCES DOULIN, 
SHARON GOODWIN, and GABRIEL 
MAYOC and H.L., M.K. and ALASKA 
ADDITION REHABILITATION SERVICES,

Plaintiffs,

v s .

STATE OF ALASKA,

Defendant.
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Case No. 4FA-82-2208 Civil

MEMORANDUM DECISION AND ORDER 

This case comes before the court on two motions for 

preliminary injunction. On March 5, 1990, the State of Alaska, 

defendant, requested a preliminary injunction restraining the 

plaintiffs, intervenors, and all members of the classes they 

represent ("plaintiffs") from (1) challenging the current record 

title to any lands selected by and patented to the state under 

the Alaska Mental Health Enabling Act, P.L. 84-830; (2) filing

lis pendens with the state recorder with respect to any such 

lands; and (3) taking any other action which would cast a legal 

cloud on the current record title to any such lands, whether that



legal title be in the state, political subdivisions of the state, 

or third parties. On June 25, 1990, plaintiffs moved for a

preliminary injunction and temporary restraining order prohibit­

ing the State of Alaska from issuing any patents or any other 

documents or taking any further steps which convey or transfer 

mental health trust lands or any interest or interests therein, 

including without limitation, any permits to use or occupy mental 

health trust lands, or extract resources from any mental health 

trust lands, pending final resolution of this litigation. On 

June 29, 1990, the court granted the temporary restraining order 

associated with the second motion which is valid until July 9, 

1990. The court indicated that this decision would issue on July 

9, 1990.

To understand the current conflict, it is necessary to 

understand the history behind this litigation and the activities 

which have brought us to this point.

In 1956, the Congress of the United States enacted the 

Alaska Mental Health Enabling Act (AMHEA) in which Congress 

granted the Territory of Alaska one million acres of federal land 

to be held as a public trust whose proceeds and income were to be 

first applied to meet the necessary expenses of the comprehensive 

mental health program of Alaska. The state managed the lands 

without maintaining separate accounting until 1978. See State 

v. Weiss, 706 P.2d 681, 682 (Alaska 1985). In 1978, the Alaska 

State Legislature in Chapter 181, redesignated the mental health
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lands which had been patented or approved for patent to the state 

as general grant land to be managed as all other state lands.

In 1982, the original Weiss plaintiffs filed this class 

action asserting that the state breached this public trust by 

failing to account for revenues realized, using re/enues for 

purposes other than mental health care, and redesignating the 

mental health lands as general grant land. When first before it, 

the superior court ruled that the state breached its duties as 

trustee by removing the federal grant lands from the trust. As a 

remedy, the court ordered that the trust was to recover from the 

state an amount equal to the fair market value of lands conveyed 

from the trust as of the date of conveyance plus prejudgment 

interest from the date of each conveyance. Additionally, the 

court ordered a set-off for all monies spent’ by the state on 

mental health care. Both sides appealed ^rom that decision. In 

State v. Weiss, 706 P.2d 681 (Alaska 19C5), the Alaska Supreme 

Court held that the state breached the public trust created by 

Congress when it redesignated property in the trust as general 

grant land. The court thus invalidated the redesignation stat­

ute, Chapter 181, Section 3(a) SLA 1978. The Alaska Supreme 

Court, however, disagreed with the remedy proposed by the super­

ior court. Instead, the court held "that the trust must be 

reconstituted to match as nearly as possible the holdings which 

compromised the trust when the 1978 law became effective." 706
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P. 2d at 684. The Alaska Supreme Court provided the following

guidance to the trial court:

Those general grant lands which were 
once mental health lands will return to their 
former trust status. In the event exchanges 
have been made, those properties which can be 
traced to an exchange involving mental health 
lands will also be included in the trust. To 
the extent former mental health lands have 
been sold since the date of the conveyance 
the trust must be reimbursed for the fair 
market value at the time of the sale. In 
calculating the total amount owed, the trial 
court should grant a set-off for mental 
health expenditures made by the state during 
the same period. In the event that expendi­
tures exceeded the value of lands sold, the 
state need not furnish cash as part of the 
reconstitution. The goal is to restore the 
trust to its position just prior to the 
conveyance effected by the redesignation 
legislation.

706 P.2d at 684. The court specifically declined to rule on 

questions raised by the amicus regarding the title held by 

conveyancees and bona fide purchasers of mental health lands. 

See Weiss, 706 P.2d at 684 n.4.

Following the Alaska Supreme Court's remand to this 

court, the parties engaged in complex negotiations in an attempt 

to settle the lawsuit. These negotiations led to the enactment 

of Chapter 48, SLA 1987. Chapter 48 provided a mechanism for 

reconstituting the trust and settling this litigation. In 

essence, four elements were involved. The first element involved 

the determination of fair market value of the original one 

million acre mental health land grant as of September 7, 1987,

the effective date of Chapter 48. The second element involved an
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exchange of those original mental health lands not in legisla­

tively designated areas such as parks and wildlife refuge areas 

for lands of equal value within such areas so that the reconsti­

tuted mental health trust corpus would consist entirely of lands 

within, areas such as parks and refuges. The original mental 

health lands not in such areas were to be released from trust 

status. The third element involved the state's rental of the 

reconstituted mental health trust corpus for eight percent of its 

fair market value to compensate the trust for administering the 

lands for legislative purposes. The fourth part was a transi­

tional provision effective until the corpus of the trust was 

reconstituted. During this transitional period, the state is to 

compensate the trust by annually paying an amount equal to five 

percent of the state's unrestricted resources. S' ^n 9 of

Chapter 48 provided for the Interim Mental Health Trust Commis­

sion to assist in the valuation process.

The valuation process designed in Chapter 48 has

broken down. Each side blames the other for problems. Whatever 

the source of the problems, the parties are at impasse. On

November 7, 1989, the Interim Mental Health Trust Commission

approved its final procedures for valuing mental health trust 

lands and on December 20, 1989 it issued its final report. On

April 17, 1990, the Commissioner of the Department of Natural

Resources wrote to the Chair of the Alaska Mental Health Board
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announcing that the Department would not follow the procedures 

adopted by the Commission. The Commissioner declared an impasse.

During the final days of the legislative session in 

1990, a bill was passed which modifies the procedures of Chapter 

48. That bill, House Committee substitute for Committee substi­

tute for Senate Bill 493(Fin) [SB 493], deletes the valuation 

step and ties rents not to the land value but to the state1 s 

gross revenues.

In January 1990, plaintiffs sent letters to various 

interested parties urging these parties to support plaintiffs' 

position in the political process. The letters indicate a 

possible intent to challenge title to about 750,000 acres of 

land.

On March 27, 1990, the Department of Natural Resources 

advised counsel for plaintiffs that it intended to issue 23 

patents to irious parcels of mental health trust lands. After 

that date, the Department announced its intent to issue patents 

and take other actions such as mineral sales, mining permits, and 

lease assignments, with respect to various other parcels of 

mental health trust lands. The Department intended to take these 

actions on June 30, 1990. On June 29, 1990, the court issued a 

temporary restraining order forbidding the Department from doing 

so.

Preliminary injunctions are designed to maintain the 

status quo pending the final resolution of a case where the
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equities of the situations balance in favor of maintaining that 

position. Preliminary injunctions are not designed to be a final 

resolution of the legal issues involved in a case nor are they a 

final resolution of factual matters. As the parties have noted, 

it is not for the court at this time to determine the final law- 

which will be applied to this case nor to determine which side 

should ultimately prevail.

While decisions involving preliminary injunctions are 

frequently difficult ones, the law regarding preliminary injunc­

tions is fairly straight forward. In deciding whetiier to issue a 

preliminary injunction, the court must consider three factors: 

(1) the irreparable harm faced by the party requesting the pre­

liminary injunction; (2) adequate protection for the party 

opposing the preliminary injunction; and (3) whether serious and 

substantial questions going to the merits of the case have been 

raised by the proponent of the preliminary injunction.-*- See, 

e.g. Betz v. Chena Hot Springs Group. 657 P.2d 831, 837 (Alaska 

1982); Alaska Public Utilities Commission v. Greater Anchorage 

Borough, 534 P.2d 549, 554 (Alaska 1975). The court must balance 

the hardships by weighing the harm that will be suffered by the

-*-It is arguable that a fourth element must be considered: 
the public interest. See Betz v. Chena Hot Springs Group, 657 
P.2d 831, 837 (Alaska 1982); Powell v. Anchorage. 536 P.2d 1228, 
1229 n.2 (Alaska 1973). The court concludes that this factor has 
not been adopted by the Alaska Supreme Court in light of its 
failure to mention it in recent cases. See, e . g . . Messerli v. 
Department of Natural Resources. 768 P.2d 1112, 1122 (Alaska
1989).
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proponent if an injunction is not granted against the harm that 

will be imposed upon the party opposing the injunction by the 

granting of the injunction. See A.J. Industries. Inc. v. Alaska 

Public Service Commission. 470 P.2d 537, 540 (Alaska 1970).

The two motions for preliminary injunction pending 

before the court are related in that each involves the creation 

of third-party rights in lands which were originally mental 

health trust lands prior to the 1978 redesignation. The state's 

principal arguments in each are that (1) the subsequent acts of 

the legislature in the enactment of Chapter 48 and the 1990 

amendments in Senate Bill 493 have changed the situation so that 

the state is no longer in breach of its fiduciary duty to the 

trust, and (2) that the plaintiffs' sole remedy for breach of 

the trust is the payment of compensation given' the subsequent 

actions of the legislature. The fallacy of these arguments is 

that they ignore the fact that the state may not unilaterally 

settle this lawsuit. The parties in this action and this court 

are under the mandatory remand of the Alaska Supreme Court in 

State v. Weiss, 706 P.2d at 684, to "reconstitut[e] to match as 

nearly as possible the holdings which compromise the trust when 

the 1978 law became effective." Moreover, the law of this case 

is that for the original breach a compensation remedy is not 

adequate. Id. This lawsuit will not come to its conclusion 

until a final adjudication on the merits reconstituting the trust 

is reached or a bilateral settlement is reached which is approved
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by the court under the provisions of Alaska R. Civ. P. 23(e). 

The court is not yet persuaded by the State's arguments that all 

its actions must be judged under the new legislative standards. 

While it is true that Chapter 48 as amended is the law, it is 

equally true that where an appellate court issues a specific 

mandate, a trial court has no authority to deviate from it. See. 

e.g., Gaudiane v. Lundaren. 754 P.2d 742, 744 (Alaska 1988).

With these principles in mind, the court turns to the specific 

issues raised by each motion for preliminary injunction.

In its March 5, 1990 motion for preliminary injunction, 

the state asked this court to issue an anti-lawsuit injunction 

barring the plaintiffs frcm challenging title to any mental 

health lands, filing lis pendens as to such lands, or taking any 

other action which would case a legal cloud on the current record 

title to such lands. The state argues that the irreparable harm 

which it faces is the potential for political pressure brought by 

such litigation. The state argues that the use of litigation 

actions to influence the political process would be an abuse of 

process. The court concludes that this is not irreparable harm. 

In essence, the state is arguing that it might take precipitous 

actions favorable to plaintiffs without regard to the substantive 

merit of those actions because of the political pressure which 

may result from the multitudinous lawsuits which could be filei 

by plaintiffs. However, given the supreme court's decision in 

Weiss and the court's specific reservation as to the title held
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by conveyancees and bona fide purchasers cf mental health lands 

in footnote 4 of that opinion, the court concludes that plain­

tiffs would be within their rights to litigate the issue of 

third-party rights  ̂ Moreover, the state may protect itself from 

precipitous action through the sound exercise of discretion in 

its decision-making processes.

The court further concludes that plaintiffs cannot be 

adequately protected. The state argues that the plaintiffs are 

adequately protected because their remedy is limited to monetary 

compensation. The court disagrees. It is not at all clear at 

this point in the litigation that plaintiffs are limited to 

monetary compensation. That is an issue which is a complex and 

troubling one. Additionally, the protection to plaintiffs' 

rights from the January 25, 1990, decision of the Interim Mental 

Health Trust Commission disapproving any further transactions 

involving mental health lands will seemingly disappear given the 

legislature's 1990 amendments of Chapter 48. Under Senate Bill 

493, the legislature has repealed the provisions which created 

and empowered the Interim Mental Health Trust Commission. 

Presumably, the orders of the Commission will no longer be valid.

^The state also argues that multiple suits could reek havoc 
with the courts and divest this court of jurisdiction. The court 
relies on plaintiffs' counsel's assurances of an orderly 
development of litigation under this court's supervision.
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The state has presented a serious and substantial claim 

regarding third-party rights and whether any such rights may be 

"undone."

Taking all these factors into consideration and balanc­

ing the hardships as required by the law, the court must conclude 

that the State's motion for preliminary injunction is denied.^

In their June 25, 1990, motion for preliminary injunc­

tion, plaintiffs sought injunctive relief precluding the state 

from issuing patents or other title documents or taking any 

further steps which convey or transfer mental health trust lands 

or any interests therein including permits to use and occupy 

mental health trust lands or extract resources from mental health 

trust lands pending final resolution of the litigation. The 

state argues that such injunctive relief is not called for under 

the facts of this case given that the proposed transfers are of 

"vested rights," that is rights which attached prior to the 

Alaska Supreme Court's decision on October 4, 1985. The state

•̂ The court is not unmindful of nor unsympathetic to the 
problems which may be created for third-party holders of lands 
originally designated as mental health trust lands. It is very 
possible that innocent third-parties will have their rights to 
those lands tied up in court for a period of time. There is no 
question that such actions may be harmful to individuals. 
However, it must be stressed that the problem arises not because 
of actions of plaintiffs or this court but because of the actions 
of the State in violating its trust responsibilities when it 
redesignated mental health trust lands as general grant lands in 
1978. Had the legislature taken its trust obligation seriously, 
these innocent third-parties would not have been adversely 
affected.
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argues that the plaintiffs are adequately protected without such 

injunctive relief given its rental payments to the trust under 

the provisions of Chapter 48 and SB 493. Further, the state 

argues that actions are clearly allowable under Section 202(e) of 

the Alaska Mental Health Enabling Act. Again, the problem with 

the state's reasoning is that it ignores the mandate of the 

Alaska Supreme Court in Weiss. If this court must reconstitute 

the trust as of the date of the redesignation, July 19, 1978, it 

necessarily follows that the court should take requested action 

to preserve the status quo. It is true that Section 202(e) of 

the Alaska Mental Health Enabling Act gave the Alaska Legislature 

the power to sell, lease, mortgaca, exchange, or otherwise 

dispose of the mental health lands. However, as the Supreme 

Court has clearly held in this case, it must do so in light of 

its fiduciary responsibilities to the trust. One of those 

responsibilities is to preserve the corpus of the trust. Weiss, 

706 P.2d at 683. It is similarly clear that it is the duty of 

the state in administering this trust to administer solely in the 

interest of the beneficiaries. See State v. University of 

Alaska. 624 P.2d 807, 813 (Alaska 1981). Given that these

third-party interests were created prior to the Supreme Court's 

decision in Weiss in 1985, it is clear that they were created at 

a time when the state was not fulfilling its trust responsibili­

ties. Thus, there is a serious and substantial question regard­

ing the validity of these third-party rights.
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The court further concludes that the plaintiffs are 

subject to irreparable harm if the preliminary injunction is not 

granted. The actions of the state have the potential of creating 

bona fide purchaser rights where it is possible that they would 

not otherwise be. In such an instance, there is no question 

that such lands could not be taken from third-party hands and 

placed into the reconstituted trust. These lands are clearly 

income-producing properties which could be managed to produce 

long term income for the trust itself. If the lands are lost 

they may be lost forever. Additionally, since the legislature's 

repeal of the statute creating the Interim Mental Health Trust 

Commission, there is no other way to protect the lands other than 

through court action.

The state can be adequately protected.' The preliminary 

injunction would not undo any of the state's commitments; ; -her, 

it would delay execution. The effect of the preliminary injunc­

tion would be to temporarily prevent the state from transferring 

title to the mental health trust lands to third-parties pending 

resolution of the claims in this lawsuit. For these reasons and 

those set forth in the findings of fact issued by tne court, the 

court concludes that the preliminary injunction should issue.

Plaintiffs have argued, and the state does not oppose, 

that the court should issue the preliminary injunction without 

bond. It is clear here that the plaintiffs themselves are 

financially unable to post a bond. It is also true that this is

MEMORANDUM DECISION AND ORDER 
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public interest litigation. In light of these facts, the court 

concludes that the injunction will issue without bond.

inary injunction, it is the court's desire to speedily resolve 

the issue of challenges to third-party holdings. The court urges 

the parties to move expeditiously to file whatever motions must 

be filed so that after complete and thorough briefing, the court 

may resolve the legal issue regarding potential challenges to 

title held in third-party hands. The court is concerned about 

the effect of this injunction on third-party rights and, thus, if 

the parties do unreasonably delay in moving this issue along, the 

court will schedule a status conference and set a briefing sched­

ule.

Because of the impact on third-parties of this prelim-

IT IS SO ORDERED.

DATED this day of July, 1990, at Fairbanks

Alaska.

'MARY E y GiRIjlFlNE ' 
Superior Court LCourt Judge
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MEMORANDUM

FROM: JAMES B. GOTTSTEIN
TO: INTERESTED PARTI]
DATE: January 19, 199.p/
RE: LEGAL ANALYSIS' OF STATUS OF MENTAL HEALTH TRUST LANDS

AND RELATED ISSUES

Summary and Purpose

The Commissioner of the Department of Natural Resources is 
expected to announce on January 24, 1990 t' At she does not intend 
to follow the procedures to determine the fair market value of 
one million acres of Mental Health Trust Lands which the Interim 
Mental Health Trust Commission (Commission) approved pursuant to 
Chapter 48 SLA 1987 (Chapter 48). If this expected action oc­
curs, the Plaintiffs in the Mental Health Trust Lands lawsuit, 
Weiss v. State. 4FA-82-2208 Civ., will be forced to challenge 
title to approximately 750,000 acres of Mental Health Trust Lands 
and take other actions, as necessary steps to protect their 
rights against the continuing breach of the trust by the State of 
Alaska in properly discharging its fiduciary responsibilities in 
managing the trust.

The land categories are:

370.000 acres designated as state parks, refuges, 
etc. ;

40.000 acres to Municipalities;
40.000 acres to Native corporations1;
45.000 acres to individuals;
3,000 acres to the University of Alaska; and 

 280,000 acres in less than total conveyances.
778.000

1. It does not appear this would include a large portion of the 
Beluga Coal Field conveyed to Cook Inlet Region Inc., as a result 
of its exchange under the Alaska Native Claims Settlement Act.



The purposes of this memorandum are to outline the relevant 
facts and legal authority for such actions.

I. FACTUAL BACKGROUND

In 1956, the Congress, in order to correct a longstanding 
problem in providing an adequate mental health program in Alaska, 
granted Alaska, in trust, one million acres of land to generate 
income "first for the necessary expenses of the mental health 
program of Alaska". Unfortunately, after selecting the best 
lands available, Alaska never administered the trust properly. 
This included transferring Mental Health Trust Lands to third 
parties without adequate compensation. Starting in the mid- 
Seventies, the State began to recognize this was illegal, and at 
the same time there was a tremendous clamor for land by munici­
palities and other interested parties (without paying for it, cf 
course). In 19783 the legislature purported to abolish the 
trust by "redesignating" Mental Health Trust Lands as General 
Grant Lands. While a theoretical compensatory monetary fund was 
established, Mental Health Trust Lands were never valued to 
determine the proper compensation, and more importantly, not a 
single penny was ever paid into this account. Immediately after 
the "redesignation", municipalities, Native corporations and 
individuals began to receive large amounts of the best Mental 
Health Trust Lands without paying fair value for them.

A lawsuit was brought in 1982 by the Alaska Mental Health 
Association, through Steve Cowper , naming Vern Weiss and Karl 
Hilliker as representatives of people neecling mental health 
services, the beneficiaries of the Mental Health Lands Trust, to 
declare the legislative action in abolishing the trust invalid. 
The Supreme Court, in 1985, did just that and ordered "the trust 
be reconstituted to match as nearly as possible the holdings 
which comprised the trust when the 1978 law became effective." 
State v. Weiss.. 706 P.2d 681 (Alaska 1985). However, the state

2.This was the period of the "Beirne Initiative" where residents 
were to be allowed to stake "undesignated" state land for private 
ownership.

3.In the same package of legislation providing land to residents 
enacted as a response to the "Beirne Initiative".

4.Chapters 181 and 182 SLA 1978.

5.Governor Cowper has apparently been advised by the Attorney 
General's Office that as former attorney for the plaintiffs it is 
inappropriate or improper for him to take an active role in 
resolving the lawsuit. This has left a policy vacuum.



desired to avoid reversing previous actions it had taken on 
Mental Health Trust Lands, and the plaintiffs in the lawsuit were 
challenging conveyances of trust lands to third parties (for the 
reasons set forth below). An alternative method of reconstitut­
ing the trust was agreed on between the plaintiffs and the state. 
This approach was enacted as Chapter 48 SLA 1987 (Chapter 48).

Among other things, Chapter 48 provided that Mental Health 
Trust Lands be valued and an equal value of lands in legislative 
designations (state parks, refuges, critical habitats, and the 
like) be constituted as a replacement trust, with 8% of the value 
being deposited every year into the Mental Health Trust Income 
i .count. Under Section 4 of Chapter 48, the value is to be 
determined by the Commissioner of the Department of Natural 
Resources under procedures approved by the Interim Mental Health 
Trust Commission (Commission). On November 7, 1989, after more 
than two years of a tremendous amount of work, the Commission 
approved its final procedures for determining the valle of Mental 
Health Trust Lands. At this time, all indications are that the 
Commissioner is intending to refuse to follow these procedures. 
If che Commissioner fails to follow the approved valuation proce­
dures the proposed settlement of the litigation will be nullified 
and the plaintiffs will be forced to challenge the legal status 
of the hundreds of thousands of acres of Mental Health Trust 
Lands described above and take other steps to protect their 
rights.

II. APPLICABLE LAW

A. General Considerations. In the Weiss decision (this 
case), supra., the Alaska Supreme Court confirmed that "basic 
trust law principles" apply to the administration of the Mental 
Health Lands Trust. In doing so, at footnote 3, the court cites 
the United States Supreme Court case of Lassen v. Arizona. 385 
U.S. 458, 87 S. Ct. 584, 17 L.Ed.2d 515 (1967), and its own
previous decision in State v. University of Alaska. 624 P.2d 807 
(Alaska 1981) .

76 American Jurisprudence, 2d, Trusts, Section 315 describes 
generally the trustee's duties as follows6:

A trustee must act in good faith in the administration 
of the trust, and this requirement means that he must 
act honestly and with finest and undivided loyalty to 
the trust, not merely with that standard of honor 
required of men dealing at arm's length in the workaday 
world, but with a punctilio of honor the most sensi­
tive. He must act with such high good faith in the

6.References to footnotes are generally omitted throughout this 
memorandum.



exercise of decisions in the administration of the 
trust, and in the investigation and determination of 
facts as a basis for his judgment and decisions. He 
must avoid all situations and relations tending in the 
least to interfere with the discharge of his duties, or 
in which honesty may be a strain on him. Any excep­
tions in his conduct to the high standard of honor 
governing him renders him fully liable for all ensuing 
damages to the trust estate. Courts of equity have 
been uncompromising in their hostility to any laxness 
on the part of a trustee and inquire in proper cases 
into his administration of the trust to determine his 
honesty and loyalty. The liberality with respect to a 
trustee of provisions in a trust instrument or declara­
tion in no way diminishes the trustee's duty to act in 
utmost good faith.

Section 316, Trusts, 76 American Jurisprudence, 2d., de­
scribes how a trustee must act exclusively in the trust's inter­
ests:

A trustee in his administration of the trust is under 
the duty of acting exclusively and solely in the inter­
est of the trust estate or the beneficiaries within 
the terms of the trust, and is not to act in his own 
interest or in the interest of a third person. He must 
act for and not against the trust estate or the benefi­
ciary. In general, any â .t of the trustee in hostility 
to the interest of the trust estate is a breach of 
‘•rust. He may not without breach of duty take part in 
any transaction concerning the trust, where he has an 
interest in such transaction adverse to that of the 
beneficiary.

A trustee is under a duty to refrain from situations 
wherein his own interests are brought into conflict 
with those of the trust, irrespective of good or bad 
faith on his part. He must not do anything tending to 
interfere with his exercise of a wholly disinterested 
and independent judgment.

In conformance with the above described standard of conduct 
by a trustee, one of the basic principles of trust law is that 
the trustee must keep trust property separate from his individual 
property. Section 179 Restatement of the Law of Trust, 2d.

Similarly, a trustee may not engage in self-dealing with 
trust property.

A trustee is not permitted to place himself in a posi­
tion where it would be for his own benefit to violate 
his duty to the beneficiaries, and it is a well estab­
lished general rule that a trustee should not engage in 
self-dealing * * *.
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* * *

The prohibition against self-dealing or mingling of 
funds by a trustee does not depend upon any question of 
fraud, but is made absolute to avoid the possibility of 
fraud and to avoid the temptation of self-interest.

76 American Jurisprudence, 2d., Section 319. This is not a new 
principle. In the 1823 United States Supreme Court case of 
Wormlev v. Wormlev. 8 Wheaton 421, 5 L.Ed 651 (1823), Justice 
Story wrote:

No rule is better settled than that a trustee cannot 
become a purchaser of the trust estate. He cannot be 
at once vendor and vendee. He cannot represent in 
himself two opposite and conflicting interests. As 
vendor he must always desire to sell as high, and as 
purchaser to buy as low, as possible; and the law has 
wisely prohibited any person from assuming such danger­
ous and incompatible characters.

In the case of the Mental Health Lands Trust, the dishonest 
and unscrupulous actions of the state in the administration of 
the trust8 makes a mockery of the just enunciated standards of 
conduct. The following is a description of the remedies appro

7.While the state, as a whole, has acted abominably with respect 
to the trust, the state is composed of many different parts, and 
with some notable exceptions it is hard to cast particular indi­
viduals as culpable. The 1978 legislature, for example, can say 
it intended to compensate the trust and no bad faith was in­
volved. From 1978 until the lawsuit, DNR can say it was just 
following state law. The 1987 Legislature can say it acted in 
good faith in enacting Chapter 48 and expected the Commissioner 
of DNR to follow the procedures approved by the Commission. On 
the other hand, the administration's budgeting process clearly 
dees not properly allocate trust funds "first to the necessary 
expenses of the mental health program", and the Legislature 
certainly has not corrected this in its appropriations. Similar­
ly, DNR has not been at all concerned with making sure the trust 
is fairly compensated.

8.The barest outline of facts given here does not even scratch 
the surface of the repeated, deliberate and determined efforts of 
the state to avoid its trust responsibilities and convert trust 
property to its own use without compensation to the beneficiaries 
of the trust, who, after all, are among the most defenseless in 
the population.
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priate for this breach of trust, including the rights of the 
beneficiaries to pursue trust property into the hands of third 
parties, and hold third parties accountable to the trust in the 
event of their participation in the breach of trust.

B . Only Purchasers For Value Without Notice Have Valid 
Title to Mental Health Trust Lands.

1. General Requirement 3.

Only bona fide purchasers —  that i i people who have paid 
value for trust property and are without notice, either actual or 
imputed of the trust or the breach of trust have valid title to 
Mental Health Trust Lands. The reason for this rule is that as 
between the clearly innocent beneficiary and a third party who 
has obtained trust property, the beneficiary shGuld not suffer 
the loss, unless the third party can prove he was innocent as 
well. In proving his innocence, the law charges the third party 
with knowledge of certain facts and with the duty to make an 
inquiry into other facts v/here he should have been wary. Bogert 
in The Law of Trusts and Trustees, Revised Second Edition9 ., 
devotes a whole chapter (43) to the "Bona Fide Purchaser Rule".

Section 881 of Bogert states the basic bona fide purchaser
rule:

A most important rule which limits the power of a 
beneficiary or other holder of an equitable interest to 
pursue and claim property is the doctrine to the effect 
that the transfer of the legal estate in property to a 
bona fide purchaser for value cuts off all equities in 
the same property. Thus if a trustee holds under the 
trust the legal title to real estate (the trust not 
being on the record), and the trustee sells the land to 
a purchaser who does not know of the trust, or have 
reason to know of it, and who pays a valuable consider­
ation for the legal title, the latter gets an interest 
free and clear of the trust, and the beneficiary cannot 
get the aid of a court of law or equity in obtaining 
the legal title or possession.

Section 887 of Bogert states:

9.Hereafter referred to as "Bogert".
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It is well settled that in order to have the benefit of 
the tona fide purchaser rule, the taker of the legal 
title must have "paid value," or must have been a taker 
"for a valuable consideration."

2. Notice.

Section 891 of Bogert discusses the various categories of 
notice as follows:

The cases and statutes describe the person who can 
qualify for the protection of the rule as "an innocent 
purchaser", or a "bona fide purchaser", or a "purchaser 
without notice" of the equity in favor of another 
person which, it is claimed, has been cut off. The 
fact of which it is alleged the purchaser had no notice 
may be either (1) the mere existence of the trust or 
other equity or (2) the extent of the powers of the 
trustee under a known trust. In discussing these 
problems the courts and writers use various words and 
phrases, not always consistently, for example, "knowl­
edge", "notice", "actual notice", "implied notice", 
"constructive notice", "absolute notice", and "facts 
putting on inquiry". It is believed that confusion can 
be avoided by using the single word "notice", and 
defining it to include awareness of a fact which the 
party either had actually, or should have possessed, or 
which the law regards him as possessing.

One who is a purchaser of property which is subject to 
an equity may be in any one of several different situa­
tion with regard to notice as to whether the property 
comes to him charged with an equity or free from all 
equities.

(1) He may have no knowledge or information, either 
actual or imputed under a statute or otherwise, which 
would lead a reasonable man either to know that there 
was an equity attached or to inquire further with 
respect to the possibility of such equity being at­
tached. In this case he is an "innocent purchaser," or 
"purchaser without notice."

(2) He may have knowledge, coming to him or his agent 
through the senses of sight or hearing, which shows 
that the property in question is being transferred to 
him subject to an equity. In this case he may be said 
to be a "purchaser with actual notice."



(3) He may have notice of an equity, imputed to him 
through recording or other statutes, in which case he 
is usually called a purchaser "with constructive no­
tice." For purposes of public policy the statutes 
treat him as having notice, whether or not he is actu­
ally conscious of the existence of the equity.

(4) He may have knowledge of facts about the ownership 
of the property, either actually acquired by himself or 
his agent, or imputed to them under statutes, which, 
while not sufficiently strong to lead an ordinarily 
prudent man to a positive belief that the property is 
subject to an equity, is of sufficient force to compel 
an ordinarily careful man to inquire further regarding 
a possible equity. If such is the case, the purchaser 
is charged by the court with notice of the facts re­
garding the equity which a reasonable inquiry would 
have revealed. A purchaser of this type is one "put 
upon inquiry," and if the inquiry ought to have led to 
notice of the equity he is treated by the court as if 
he had had actual notice of it.

(5) A purchaser may become a purchaser with notice 
because of a combination of the factors of actual 
notice, constructive notice, and notice acquired from 
facts putting on inquiry. Thus he may have information 
from each of the three types of sour-ces, no one of 
which, standing alone, would lake him a purchaser with 
notice of an attached equity, but which, in combined 
effect, give him the requisite knov/ledge to make him a 
mala fide purchaser.

(Emphasis added)

Section 892 states:

If the proof shows that the purchaser was conscious of 
the existence of any equity against the property, there 
is no doubt that he cannot get the benefit of the bona 
fide purchaser rule.

Section 893 of Bogert "Constructive Notice under Recording 
Acts", states:

From the time of filing for record, all purchaser of 
the property involved, and in many cases creditors are 
charged with knowledge of the existence and contents of 
the document in question. It is clear that these 
statutes are frequently of importance in giving to a 
purchaser from a trustee or other holder of property 
subject to an equity notice of the existence and terms 
of the trust. This notice ir generally called "con­
structive". It exists no matter what may be the 
purchaser's actual knowledge. Thus one purchasing land



is charged with notice of the terms of the recorded 
deed to his grantor and with the terms of all prior 
recorded deeds in the chain of title. If the grantor 
or a predecessor of the grantor is described in the 
deed by which he acquired title as a trustee, with or 
without details of the trust, the purchaser is deemed 
tc know of the existence of such a trust and of such 
details as to names of beneficiaries, purposes of the 
trust, powers of the trustee, etc., as are given in the 
recorded instrument. Such facts thus treated as being 
known to the purchaser may give him constructive notice 
that he will take the property subject to an equity in 
favor of the beneficiary, or they may merely put him on 
inquiry as to whether he will get title free of the 
t>-ust or not.

* * *

At common law the mere pendency of some actions with 
regard to the title to property made a purchaser during 
the pendency of the action take subject to the claims 
of the parties as later adjudicated. Statutes now 
provide that in an action affecting the title to realty 
a notice of the pendency of the action may be filed in 
the real property record office, and that it shall be 
constructive notice to purchasers of the realty pen­
dente lite. These statutes constitute another source 
of constructive notice to purchasers of realty who 
claim to be bona fide purchasers.

Section 894 cf Bogert states:

If the prospective purchaser of the trus\ property, or 
of other property subject to an equity, learns of facts 
personally or through an agent which, while not conclu­
sively showing the existence of a trust or other equi­
ty, would lead an ordinarily prudent man to a belief 
that there was a possibility that an equity existed, 
the purchaser has a duty to make a reasonable inquiry 
concerning the existence and nature of the possible 
equity, and he will be charged with knowledge of the 
facts concerning the equity which a reasonable investi­
gation would have brought to light.

Section 894 of Bogert, states:

In most cases where there is a written trust instru­
ment, and the purchaser knows of it, or could have 
learned of it with reasonable effort, he will be 
charged with the duty of examining that instrument.

* * *
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The duty to inquire may be merely as to the existence 
of a trust or other equity, or it may include also the 
extent of the powers of the trustee and the question 
whether the trustee has duly exercised the powers 
granted to him.

The 1823 United States Supreme Court case of Wormlev v. 
Wormlev. cited above, demonstrates again this is not a new legal 
principle.

The next point for consideration is, whether the de­
fendants, Veitch, and Castleman and McCormick, were 
bonae fidei purchasers of the Frederick lands, without 
notice of the breach of trust. If they had notice of 
the facts, they are necessarily affected with notice of 
the law operating upo i those facts; and their general 
denial of all knowledge of fraud will not help them, if 
in point of law, the transaction is repudiated by a 
court of equity. If they were bonae fidei purchasers, 
without notice, their title might have required a very 
different consideration.

* * *

It appears to us therefore, that the circumstances of 
the case can lead to no other result than that Castle­
man and McCormick were not purchasers without notice of 
the material facts constituting the breach of trust; 
and that, therefore, the Frederick lands ought in their 
hands to stand charged with the trust in the marriage 
settlement.

Interestingly, in Justice Johnson's separate opinion he objected 
to the characterization of the transactions as being in bad faith 
or unfair, but nevertheless agreed with the result:

I can see nothing but liberality in the conduct of 
Strode towards Wormley, and little else than improvi­
dence, caprice, and ingratitude in the conduct of the 
latter.

* * *

Nevertheless, there are canons of the court of equity 
which have their foundation, not in the actual commis­
sion of fraud, but in that hallowed orizon, "lead us 
not into temptation."

* * *

It is unquestionable, from the evidence, that both 
Veitch, and Castleman and M'Cormick, must be affected 
by both legal and actual notice of the transactions of

10



Strode. They are, therefore, liable to the same decree 
which ought to be made against the latter.

It is, however, some satisfaction to me to be able to 
vindicate their innocence, while I feel myself com­
pelled to subject them to a serious loss. The rule 
which requires this adjudication, may, in many cases, 
be a hard one, but is a fixed rule, and has the sanc­
tion of public policy.

C. Identifiable Trust Property not in the Hands of a Bona
Fide Purchaser Can be Returned to the Trust.

Bogert at Section 866 states:

"The law is now well settled that as between the cestui 
que t r u s t a n d  trustee, and all parties claiming 
under ~che trustee otherwise than by purchase for valu­
able consideration without notice, all property belong­
ing to a trust, however much it may be changed or 
altered in its nature or character, and all the fruit 
of such property, whether in its original or altered 
state, continues to be subject to or affected by the 
trust." [citation omitted]

This doctrine has been expressed by the Supreme Court 
of California in the following words: "It is well
settled that the beneficiary of a trust may follow and 
recover the trust fund if any property in the hands of 
the trustee or of those taking with notice can be 
identified either as the original property of the 
cestui que trust, or as the product of it."

This right of the beneficiary is not that of a lien­
holder or a preferred creditor. It is based on a 
property right in the res or its substitute. "The 
right of the beneficiary to pursue a fund and impose 
upon it the character of a trust is based on the prin­
ciple that it is the property of the beneficiary, not 
upon any right of lien against the wrongdoer's general 
estate; and this, whether the property sought to be 
recovered is in the form in which the beneficiary 
parted with its possession or in a substituted form.

(Emphasis added).

10. Beneficiary or purpose of a trust.
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The court in Rogers v. Rogers 473 N.E. 226 (N.Y. 1984)
stated:

[0]ne who possesses equity in an asset is entitled to 
restitution of the asset by a subsequent title holder 
who paid no value even if the latter had no knowledge 
of the predecessor's equitable interest.

In Paolino v. Channel Home Centers. 668 F.2d 721, 723 (3rd 
Cir. 1982) the court said:

If a purchaser of property from a trustee knew, or 
should have known, that disposition of the property was 
a breach of trust, the purchaser is charged with the 
same trust.

With respect to a donee of trust property, Section 868 of 
Bogert states:

A donee who receives trust property transferred to him 
in breach of trust, although he does not know of the 
breach, is liable to return the trust property or its 
product as long as he holds it.

That these general trust law principles apply to trust lands 
such as Mental Health Trust Lands cannot be seriously questioned. 
See Murphy v. State of Arizona, 181 P.2d 336 (Ariz. 1947). 
Indeed, Murphy held that deeds issued in violation of the 
trustee's authority were "null and void" and subsequent holders 
whether bona fide purchasers or not did not have good title 
because there was nothing to purchase11:

I f  * * * these enactments [conditions upon which trus­
tee may dispose of trust property] are mandatory upon

11. The court in Murphy described the reasons for the trust 
restrictions thusly:

The sad experience of Congress with the handling by these 
twenty-three states of the granted lands, the sale thereof, 
and the investment of monies derived from a disposition of the 
granted lands, brought about a new policy which found expres­
sion in the Enabling Act for New Mexico and Arizona. The 
dissipation of the funds by one device or another, sanctioned 
or permitted by the legislatures of the several states, left a 
scandal in virtually every state, and these granted lands and 
the monies derived from a disposition thereof were so poorly 
administered, so unwisely invested and dissipated, that Con­
gress concluded to make sure, in light of experiences of the 
past, that such would not occur in the new states of New 
Mexico and Arizona.

12



the Board, or are jurisdictional in effect, or condi­
tions to be performed before power vests in it to make 
the conveyance, then their deed is a nullity and gives 
rise to no rights whatever either in the grantee or in 
purchasers for value from him.

See also The United States Supreme Court case of Alamo Land & 
Cattle Co. v. Arizona. 424 US 295, 47 L.Ed 2d 1, 96 S . Ct 910
(1976) and U.S. v. 78.61 Acres. 265 F.Supp 564 (USDC Neb. 
1967), which was cited with approval by the U.S. Supreme Court in 
Alamo.

E. Parties who have "Participated in the Breach of Trust 
are Liable for the Damages Occasioned Thereby.

Bogert, Section 901 states persons participating in a breach 
of trust can be held liable for the damages to the trust:

The wrong of participation in a breach of trust is 
divided into two elements: (1) an act or omission which 
furthers or completes the breach of trust by the trus­
tee; and (2) knowledge at the time that the transaction 
amounted to a breach of trust, or the legal equivalent 
of such knowledge.

* * *

[I]f the third party by any act whatsoever assists the 
trustee in wrongfully transferring the benefits of the 
trust property to the trustee, another person, or the 
alleged participant, or aids in destroying or injuring 
that property, there has been conduct upon which li­
ability can be predicated, * * *.

Section 868 of Bogert states:

[N]o third person shall knowingly aid the trustee in 
committing a breach of his duties.

* * *

If a third party takes part with the trustee in a 
breach of trust, the alternative remedies of money 
claim or tracing of trust property may be applied to 
him and, as to the trustee, in addition to other re­
lief.

* * *

[T]he trust property or its product has been traced to 
the hands of the third party-participant and the bene­
ficiary has been able to reach it there. If the bene­
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ficiary believes that the third party has participated 
in a breach and has proceeds of the trust property in 
his hands, the beneficiary may obtain an accounting 
from the third party and may ask, in the same suit, for 
tracing as to all property identified and a money 
judgment as to the balance.

D The State should be Enjoined12 from Further Transfers 
of Mental Health Trust Lands and Possibly All State 
Lands? Receipts from All State Lands Are Subject to 
Impoundment? Traceable Trust Property in the Hands of 
Third Parties is Subject to the Trust's Claims.

Section 861 of Bogert states:

The court may order the trustee or his successor in 
interest to perform the trust as a whole, or to take 
some particular step in trust administration.

* * *

The court may in its discretion require the defaulting 
trustee to restore to the trust fund or deliver to the 
beneficiary particular property other than money, by 
way of restitution in kind.

* * *

[T]he beneficiary may claim part of a trust fund under 
a constructive trust theory and recover money damages 
for conversion or misappropriation of the other part.

12. Under Civil Rule 65(c) a bond will normally be required to 
obtain an injunction in order to cover any costs which may be 
incurred if the injunction later turns out to have been wrongful­
ly issued. There are numerous cases, however, which hold that 
such a bond is not necessary (or may be posted in a nominal 
amount) if the party seeking it is a public interest litigant, or 
is indigent. The beneficiaries of the Mental Health Lands Trust 
qualify under both criteria. See People of State of Cal. ex rel. 
Van De Kamp v. Tahoe Regional Planning Agency. 766 F.2d 1319 (9th 
Cir. 1985); Natural Resources Defense Counsel v. Morton. 337 
F.Supp. 167 (D.C.D.C. 1971); West Virginia Highlands Conservancy 
v. Island Creek Coal Co.. 441 F.2d 232 (4th Cir. 1971); Environ­
mental Defense Fund, Inc.. v. Corps of Engineers. 331 F.Supp. 925 
(D.C.D.C.. 1971); Orantes-Hernandez v. Smith. 541 F.Supp. 351 
(D.C. Cal. 1982); Bartels v. Biernat. 405 F.Supp. 1012, 1019 
(D.C. Wis. 1975); Bass v. Richardson. 338 F.Supp. 478 (D.C.N.Y. 
1971); Denny v. Health & Social Services Bd. , 285 F.Supp 526, 
527 (D.C. Wis 1968) .
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For a breach of trust the trustee may be directed by 
chancery to make a payment of damages to the benefici­
ary out of the trustee's own funds.

Section 865 of Bogert states:

[I]f the trustee who has defaulted has in his hands the 
trust res or its substitute, the right of the benefici­
ary to hold the trustee to personal liability may in 
some cases be supplemented by a lien upon the res or 
its substitute.

T* * *

And so too, if a third person has in any way rendered 
himself liable to the beneficiary to pay damages in 
money and such third person is not a bona fide 
purchaser but has title to part or all of the trust 
res, or to any property which is the successor or 
product of part or all of the trust property, the 
beneficiary may obcain a decree from the court that the 
beneficiary's claim for money damages be declared a 
lien on such property and be satisfied out of it.

* * *

If the beneficiary chooses to rely on money liability 
plus this equitable lien on the trust property or its 
proceeds, he has obviously made an election inconsist­
ent with tracing the trust property and claiming it as 
his equitable property. Under this lien theory the 
property is that of the defendant trustee or third 
person absolutely. Under the tracing plan the plain­
tiff claims that legal title to the res in question is 
held by the defendant but that it is equitably owned by 
the plaintiff. The value of the traceable property 
will usually determine the beneficiary's choice between 
the lien theory and the tracing method. If a trustee, 
for example, has stolen trust funds in the amount of 
$10,000 and invested tnem in realty in his own name, 
and the realty has become worth more than $10,000 it 
will be advantageous for the beneficiary to elect to 
recover that realty in complete satisfaction of the 
claim for conversion of trust principal. On the other 
hand, if the real property has decreased in market 
value to $8,000, it will be expedient for the benefici­
ary to obtain a money judgment against the trustee for 
$10,000 on account of the misappropriation of the trust 
principal, sell the realty under a lien and realize 
$8,000 therefrom, and still have a claim for $2,000 
under his judgment.

Section 862 of Bogert states:



In Moody v. Pitts. 708 S.W. 930 2d. (Texas App. 1986), the 
court stated:

If a trustee commingles trust funds with the trustee's 
own, the entire commingled fund is subject to the 
trust.

In Blair v. Trafco Products Inc. . 369 N.W.2d 900 (Mich.
App. 1985) the court said:

[W]here mingling of trust funds with other funds oc­
curs, the cestui aue trust has a lien upon the entire 
fund, and the law presumes that the trust fund was not 
paid out so long as an amount equal to the trust fund 
remained.

F. Appointment of A Receiver on Mental Health Trust Lands 
and Replacement of the State as Trustee.

Restatement of Trusts 2d. , Section 107 (a) states a trustee 
can be removed by a proper court. Relevant comments to that 
section state:

a. Removal by Court. A court may remove a trustee if 
his continuing to act as trustee would be detrimental 
to the interests of the beneficiary. The matter is one 
for the exercise of a reasonable discretion by the 
court.

b. Grounds for Removal. The following are, among 
others, grounds for removal of a trustee: * * * the
commission of a serious breach of trust

Section 108 of the Restatement of Trusts 2d., states if a trustee 
has been removed the court can appoint a new trustee.

Section 199(e) of the Restatement of Trusts 2d., states the 
beneficiaries can maintain a suit to remove the trustee. Section 
519 of Bogert states, "When in the course of the administration 
of a trust it becomes apparent that the trustee cannot in fair­
ness to the beneficiaries be allowed to continue in the exercise
of his powers, he may be removed."

Bogert states at section 867:

Sometimes a court can be induced to appoint a receiver
for the trust property in order to protect the trust
and conserve its assets, pending its decision on an 
application for the removal of a trustee or for other 
relief. The rule regarding receivers has been stated 
by a Georgia court: "Besides it is an established rule
of the Court of Chancery, that when a trust fund is in
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danger of being wasted or misapplied, it will interfere 
on the application of those interested in the fund, and 
by the appointment of a receiver, or in some other 
mode, secure the fund from loss."

A New York court has said: "it is said that the ap­
pointing of a receiver rests in discretion. This 
proposition does not teach much. A receiver is proper, 
if the fund is in danger; and this principle reconciles 
the cases found in the books.

III. APPLICATION OF THE LAW TO THE FACTS HERE

A. Notice Through Public Records.

There is a very strong argument that everyone is charged 
with notice of the trust and later the breach thereof because of 
the following.

(a) Deed. The Patents (deeds) to the state indicate 
that the grant is pursuant to the Alaska Mental Health Enabling 
Act.

(b) Provisions of the Alaska Mental Health Enabling 
Act. The Alaska Mental Health Enabling Act is a public law and 
all persons taking Mental Health Trust Lanas should be either 
charged with constructive notice of the trust requirements or put 
on inquiry.

(c) The 1978 Trust Abolishment. The purported redes­
ignation of Mental Health Trust Lands by the legislature in 1978 
and the failure to compensate the trust one penny was a matter of 
public record and persons taking Mental Health Trust Lands should 
be either charged with constructive notice thereof or put on 
inquiry.

The legal result of being charged with notice is that one 
can not be a bona fide purchaser. Thus, under this analysis no 
third party can have good title to Mental Health Trust Lands, no 
matter how far removed down in the chain of title. Even if the 
court does not conclude everyone is charged with notice, under 
the specifics of many cases, third party conveyees do not have 
good title.

13.Of course, there very well may be a cause of action against 
the State for conveying bad title.

17



B. Specific Examples.

1. Legislative Designations (Parks, Refuges, etc).

As indicated previously, some 370,000 acres of Mental Health 
Trust Lands has been designated as state parks, refuges, 
etc. Since title remains in State ownership there can be no real 
argument but that these lands remain trust property. Just as 
clear is that the legislative designations are an improper method 
of management of Mental Health Trust Lands. Instead these lands 
have to be managed to achieve maximum income for the benefici­
aries (as do all Mental Health Trust Lands). Thus, all of these 
lands must be commercially developed to the extent it is possible 
and furthers the purpose of providing income to the Trust. For 
example, when it will be in the best interests of the benefici­
aries of the trust to do so these lands must be opened for miner­
al development.

2. Municipalities

Since the municipalities v/ere in the forefront of pressuring 
the state to redesignate Mental Health Trust Lands, not only must 
the 40,000 acres selected and/or conveyed to Municipalities be 
returned, but municipalities should be liable to the benefici­
aries for participating in the breach of trust.

3. Native corporations.

By far, Cook Inlet Region Inc., has received the lion's 
share of the 40,000 acres that have been conveyed to Native 
corporations.15 There is no question but that Cook Inlet knew of 
the trust status of the lands and the breach of the trust. It 
has been Cook Inlet's legal position that Congress authorized its 
receipt of the bulk of the Beluga Coal Field when it approved the 
Cook Inlet Land Exchange. However, counsel for Cook Inlet has 
not explained how Congress could give away something it no longer
O W i I .

14. That the lands have to be managed to produce maximum income 
does not mean that the trustee may sacrifice long-term income for 
immediate income.

15. The 40,000 acre figure does not include lands lost by the 
state in its lawsuit with Tyonek Native Corporation over con­
flicting selection rights under the Alaska Mental Health Enabling 
Act and the Alaska Native Claims Settlement Act Tyonek Native 
Corp. v. Secretary of the Interior, 836 F.2d 3237 (9th. Cir. 
1988), nor the Beluga Coal Field lands exchanged to Cook Inlet in 
its exchange.

18



I
4. Individuals.

(a) Constructive Notice. As indicated above, title to all 
Mental Health Trust Lands is in dispute, even if formally con­
veyed by the state to individuals. All of these third party 
conveyees will be brought into the lawsuit16 and notified that 
their rights to Mental Health Trust Lands is in dispute. They 
will then have to defend their title to Mental Health Trust Lands 
as a Bona fide purchaser. As outlined above, however, it seems 
that "constructive notice" of the trust and breach of the trust 
will be imputed to individuals on the basis of the public records 
by the court. Even if the court does not charge every individual 
recipient with constructive notice, then each person receiving 
Mental Health Trust Lands or interests therein must prove that he 
paid value for the land and that he did not otherwise have no­
tice, either actual or constructive, of the trust or the breach.

(b) Leases. The same analysis would hold for leases.

5. University of Alaska.

There is no question but that the University of Alaska knew 
about the trust status of the 3,000 acres it received conveyances 
of. Indeed, it is particularly flagrant since it received these 
conveyances in settlement of its lawsuit with the state for the 
same breach of trust in redesignating University Trust Lands as 
General Grant Lands.

6. Less than total Conveyances.

Again, the same sort of analysis applies to the other
280,000 acres in less than total conveyances that have been made
on Mental Health Trust Lands. However, certain categories of 
less than total conveyances merit discussion.

(a) Mining Leases. Since the state did not have real
mining leases prior to the decision of the Alaska Supreme Court 
in the 6(i) case and no rents or royalties were ever paid these

16.Whether individually or as a member of one or more defendant 
classes.

17. Trustees for Alaska v. State Department of Natural Resources. 
736 P.2d 324 (Alaska 1988). In this case, the Alaska Supreme 
Court ruled that the state's practice of granting rights to 
extract minerals, although denominated a "lease" was not truly a 
lease because no rents or royalties were due and that this vio­
lated Section 6(i) of the Statehood Act which requires a lease of 
mineral resources.
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leases are invalid.1 Of course, the operators of these mineral 
properties are accountable for royalties due to the trust for the 
minerals that have been removed and arguably for minimum royalty 
and/or rental payments.

(b) Oil & Gas Leases. It strains credulity to believe that 
oil companies did not actually know of the trust status of the 
lands because a detailed assessment of land status and title is 
normally done by any prudent potential oil and gas lessee.

(c) Public and Charitable Uses. As described above, trust 
property given for a charitable purpose, where payment of value 
and lack of notice is not present normally must be returned to 
the trust.

There are many other types of transactions and circumstances 
that will no doubt be revealed. The foregoing, rather than 
intended to be exhaustive, is to illustrate the general princi­
ples involved and how they should be applied in particular cir­
cumstances.

18. As recently as May of 1989, the United States Supreme Court 
held that a flat rate royalty for mineral lands was an invalid 
method of leasing mineral trust lands and the statute authorizing 
it invalid as applied to Arizona's School Trust Lands. Asarco v.
Kadish, 490 US ___, 104 L.Ed 696, 109 S.Ct. ___ (1989). This
would appear to invalidate the state's current leasing program 
with respect to its application to Mental Health Trust Lands 
(However, no new mineral leases have been issued on Mental Health 
Trust Lands since the Alaska Supreme Court's decision ir. this 
case in October of 1985). Interestingly, at footnote 3, the 
United States Supreme Court specifically acknowledged the diffi­
culty of determining fair market value of minerals, but reaf­
firmed its previous pronouncements that "whatever the difficul­
ties may be in making such appraisals with complete accuracy, it 
does not defeat the existence of a "market value" in mineral 
rights, and it does not suffice as a reason to depart from the 
ordinary requirements that the law imposes on such transactions.

19. The same is true for mineral properties, but to a lesser 
extent where the lessee is a "mom and pop" operation which is 
much more prevalent in mining, particularly placer.
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A deeper loot at Justice Scalia's position, however, calls into question 
its validity for Alaska law. Justice Scalia appealed to the common law 
understanding of the "judicial Power” at the time of the Constitution's 
framing. As Justice Scalia noted, many of the framers adhered to the 
traditional “find-make" distinction in defining the proper role of the 
jud'ciary.3*3 If Justice Scalia's historical approach is utilized, we would 
appeal to the meaning o f the phrase "judicial power” al the lime of the 
framing and ratification of the A'aska Constitution. In the time since the 
framing of the federal Constir . the “find-make" distinction has been 
discredited. Indeed, the Link ; Court thoroughly rejected this view 
when constructing the first modem retroactivity doctrine. Amidst these 
events, the Alaska Constitution was framed and ratified. In other words, 
the nature of the judicial role had changed at tlie time of tire framing and 
ratification of the Alaska Constitution. Thus, a Justice Scatia-like historical 
argument might actually provide a constitutional basis in support of tire 
decisions in Judd and Byayut, at the very least, it might suggest drat the 
Alaska "judicial power” is not bound up in the outmoded “Gnd-make” 
conception of the judicial role.

IV . C o n clu s io n

Only one point comes out of this retroactivity discussion: at present, 
Alaska and federal retroactivity law are not consistent with each other. The 
republican spirit imbued in our federal system allows Alaska to part ways 
with federal precedent on this issue. The United Slates Supreme Court's 
doctrines announced in Griffith and Beam may not be appropriate for 
Alaska in light of the Alaska Supreme Court's subsequent decisions or the 
Alaska Constitution. Indeed, the Alaska Supreme Court has shown a 
strong preference for flexibility and ad hoc balancing cn the question of 
retroactivity. If the court chooses to retain this doctrine of flexibility, 
however, it has a responsibility to address the non-federa) bases of litis 
choice, independently justifying this choice to those the decision will most 
deeply affect: the people of the State of Alaska.

280. So James B. Beam Distilling Co. v. Georgia, 111 S. CL 2439,2451 (1991) (Scalia, 
J., concurring in the jodgmmt).

N O TES

THE MENTAL HEALTH LAND 
TRUST LITIGATION:

STATE V. WEISS AND ITS AFTERMATH*

I. Intr o d u ct io n

Throughout the past dccadc in Alaska, the courts and the legislature 
have served as (he battleground for a dispute between mental health 
patients and the state. This battle involves a considerable portion of the 
stale’s land and resources. The dispute arises from the Alaska Mental 
Health Enabling Act ("AMHEA”) of 1956,' in which Congress granted the 
Territory of Alaska one million acres of land to be held In bust to fund 
Alaska’s mental health program. However, in 1978, the Alaska legislature 
reclassified the lands comprising the mental health bust as general grant 
lends, to be administered together with other state land holdings.1 A group 
of mental health patients brought a class action suit against the stale for 
dissolving the land bust, and in State v. Weiss? the Alaska Supreme Court 
found In favor of these plaintiffs.

Copyright O 1992 by AJsska Law Review
* The author sincerely wishes to thank the following attorneys for providing 

essential information and nelpful comments: Brian D. Hjorkquist and Wendy S. 
Feuer, Assistant Attorneys General, Natural Resources A Environmental Section, 
Anchorage; James D. Gottstein, Law Office of James B. Gottstein, Anchorage; 
Thomas Kocster, Sped it Assistant Attorney General, I .aw Office of G. Tno 
Koeslcr, Juneau; Philip R. Volland, Rice, Voltand and Gleason, P.C., Anchor. 
Thomas S. Waldo, Sierra Club Legal Defense Fund, Juneau; and David T. Wali 
Law Office of David T . Walker, Junetu.

1. Pub. L. No. 84-830,70 SUI. 709 (1956).
2. 1978 Alaska Seas. Laws cb. 181.
3. 706 P2d 681 (Alaska 1985).
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In Weiss, (lie court entered dial (In: mental health land trust be 
reconstituted and remanded the case for oilier necessary findings/ Since 
the supreme court's 1985 opinion, (lie legislature has passed four separate 
acts in attempting to effect a compromise consistent with the Weiss 
holding. The parties to the Weiss case have reduced only die most recent 
of tliesc acts to a proposed settlement agnemem. The superior court has 
not yet ruled on the legal issues raised by (lie agreement or submitted it to 
the plaintiff class for approval.5 Consequently, the court has not yet 
entered a final order dismissing the suit and the stale remains enjoined 
from taking action that affects title to the trust lands.

This note will clarify the present status of Die litigation by analyzing 
the liistory of the controversy and the legal issues contained therein. It also 
aims to identify the parties to the conflict and (heir respective interests. 
Finally, it addresses several issues not yet faced by the Alaska Supreme 
Court, issues that must be settled before the dispute can be successfully 
resolved.

Part II of this note provides a brief history of the mental health land 
trust prior to the Weiss decision. It discusses the objectives of the 
AMHEA, as well as the stale's role in managing (lie trust lands. Part III 
analyzes the Weiss decision itself, specifically addressing: (1) the general 
law reganling breach of fiduciary duty to a public trust, (2) the invalidity 
o f the legislature’s actions, (3) the court’s remedy, and (4) a footnote in (lie 
Weiss opinion in which 'he court refused to address die rights of bona fide 
purchasers and convcyancees o f trust lands. Fart IV addresses the 
legislature's subsequent acts, focusing on chapter 66 of the 1991 Alaska 
Session Laws, which serves as the current framework for a potend'd 
settlement Part V details the key decisions by the superior court in the 
Weiss case following its remand by the supreme court. The section also 
discusses the land valuation issues that tlie courts are likely to face. 
Finally, Part VI attempts to reconcile the competing interests and 
emphasizes the need for a timely settlement

4. Id. at 684.
5. Rule 23(e) of the A iiik a  Rule* of Civil Procedure provider: “A cUa action 

■hell cot be dlanloed or comptcmlaod without the approver of the court, ted notico 
of the piopcesd dtem tnl or comproc&be ahull be (riven to ell member* of the d en  
in fuch manner a  the court direct!.’  A laska R . CIV. P. 23(e).
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I I .  Phe-Weiss H is to r y  o p  t h e  m e n t a l  H e a lt h  L a n d  T r u s t

A. The Alaska Menial Health Enabling Act
According to a senate report6 two factors prompted tlie enactment of 

the AMHiiA legislation. First, an outdated and itdiumone federal statute7 
governed the commitment of the mentally ill in Alaska, even though both 
the people of Alaska and the United Slates Congress believed lliat a mentaJ 
health program was generally a matter of local concern.* Second. 
Congress desired to "divest (he Federal government of its fiscal and 
functional responsibility for hospitalization and care of the menially ill in 
Alaska,"5 thereby eliminating the inefficiencies in the system under which 
the mentally ill were treated.

Under the federal statute, die Territory of Alaska committed mentally 
ill persons found to he “insane pctson|s] at large" in a jury trial.10 Those 
who were adjudicated insane under this procedure, which resembled a 
criminal trial," were turned over to a United Slates Marshal." Since 
there were no facilities at the time for care of the mentally ill in Alaska, die 
marshal transported the patients to Portland, Oregon for hospitalization. 
Responsibility for the process was vested in the United Stales Secretary of 
the Interior In Washington, D.C., and the federal government bore all of the 
costs.15 Since die territorial legislature’s hands were lied by die Organic 
Act of Alaska,14 which precluded the territorial legislature from changing 
the laws regarding commitment of the insane, congressional acdon was 
necessary to alter diis unai xptablc treatment of Alaska’s mentally ill.

The AMHEA accomplished two broad objectives. First, it gave the 
Territory o f Alaska authority in die field of mental hcaldi that was 
comparable to that of oilier stales and territories in the United States. 
Under d e  AMHEA, the Territory of Alaska assumed fui! responsibility for 
enacting procedures for commitment, hospitalization and care of its

6. S. REP. No. 2053,84tb Cong., 2d Sea. (1956), repnnted in 1956 U_SC.C.A.N

7. Act ot lan. 27,1905, Pub. L. No. 58-26, 33 Slat. 616,619.
8. See S. REP. No. 2053, 84di Cong., 2d Sea. (1956), reprinted in 1956 

U5.C.C.AJ4. 3637,3639.
9. Id., 1956 U3.C.C.A.N. al 3638.

10. Act or Jan. 27,1905, Pub. L. No. 58-26, 33 Stat. 616,619.
t l . S .  Ret. No. 2053,84lli Cong., 2d Sea. (1956), repnnted in 1956 U S CC.AJ4

3637.3638.
12. Act of Jan. 27, 1905, Pub. L. No. 58-26, 33 Slat. 616. 620.
13. S. REP. NO. 2053,84tli Cong., 2d Sea. (1956), reprinted in 1956 US.C.C.AU.

3637.3638.
14. Pub. L  No. 62-334, 37 Stat. 512 (1912).
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menially ill.15 Second, the AMHEA authorized grants-in-aid to enable. 
Alaska to meet the financial burden of establishing and administering a 
mental health program. Under the Act, the territory would gradually 
assume complete fiscal responsibility for the program, subject to the three 
grants ln-ald cjnlalned In the AMHEA. The first grant awarded 6.5 
million dollars for the construction of mental health facilities in Alaska.16 
Tlie second grant authorized appropriations for a total of six million dollars 
over a ten-year period to assist the territory in developing its program.17 
The third grant consisted o f one million acres o f the "vacant, 
unappropriated, and unreserved" public lands of Alaska (the "land grant"), 
to be selected by the territory within a ten-year period.11 The AMHEA 

■ provided:
A ll lands granted . . . under thia section, together with the income 
therefrom and the proceedi from any disposition thereof, shall be 
administered by the Territory of Alaska as t  public trust and such proceeds 
and income shall first be applied to meet the necessary expenses of the 
mental health program of Alaska.1’
At the lime of die Act, the territory consisted of 375 million total 

acres.10 Thus, even after granting the territory one million of those acres, 
the federal government owned well over ninety-nine percent of the total 
acreage in tltc territory.21 The land grant seemed to be a logical method 
of helping Alaska fund its mental health program.

The state of Alaska acquired the territorial rights and duties under (he 
land gram through section 6{k) of the Alaska Statclwod Act.”  That Act 
provided that “(glrants previously made to the Territory of Alaska are 
hereby confirmed and transferred to the Stale o f Alaska upon its 
admission.”21 Furthermore, the Alaska Coastitution directs (hat "[a]ll 
provisions of the act ddmih 'og Alaska to Ute Union witich reserve rights or 
powers to the United Stater, as well as those prescribing the terms or 
conditions of the grants of lands or other property, are consented to fully 
by the State and its people."24 Thus, the Alaska Constitution also 
recognizes the state’s dudes under the AMHEA land grant.

15. A lukx Mental Health Enabling Act, Pub. L. No. 84-830,70 Slat. 709 (1956).
16. Id. I  372(a).
17. Id  |  371(a).
18. Id  f 202(a).
19. Id  i  202(e) (entphxats added).
20 .^5 bp . No. 2053,84th Cong, 2d Sat. (1956), reprinted in 1956 'JS.C.C.AN.
21. Id.
22. Alaika Statehood Act, Pub. L. No. 85-SOJ, 72 StaL 339,343 (1958).
23. Id. at I  6(k).
24. A laska Const, art XU, 1 13 (emphaito added).
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D. The 1978 Rcdcsignaiion Act
In 1978, Alaska redesignated the mental heaJdt trust lands as general 

grant lands.25 It is unclear whedrcr dre redesignadon was simply a 
sialulory recognition of the way the state had been treating the trust lands 
or a significant deviation from such treatmenL A report of the Interim 
Mental Health Trosl Commission ("Commission”)" summarized dre 
slate's administration of the land dust created by die AMHEA:

|A|flcr selecting tlie most promising income producing potential lands 
available at die lime, the State never actively managed these lands as a 
trust. There was no effort to protect the corpus from dissipation or to 
generate maximum income in the interest of the primaiy beneficiaries. TO 
the contrary and from tlie beginning, lands were conveyed from die tnin 
at. frcquendy, less than fair market value and for purposes not allowed in 
die 1956 |AMHEA| legislation.1’

If diis description was indeed accurate, and die stair nad already conveyed 
Irust lands al below market value for non-ltur .-relalcd purposes, dicrc 
would have been no need for die state to take die 1978 legisladve 
action.2’

The rcdesignatiot) Act itself gave no reason for the dissolution of the 
trust.29 Whatever die rationale underlying die redesignadon, the Act 
established a Mental Health Fund, which was to receive 1,5 percent of die 
total receipts derived from the management of stale lands during each fiscal 
year.50 The incrne from this fund could be used only to support the 
state’s mental health program. However, the very next Act of the same 
legislature amended die funding provision to make the transfer of the 
income from state lands subject to legislative appropriation.51 This 
cffecdvely put die funding of die state’s mental health program at die 
discretion of the legislature. These provisions, combined with the

25. 1978 A lu k i Sort. laws ch. 181. i  3.
26. The stale legislature established the Commission in 1986 in respouse lo the 

Writs decision, i486 Alaska Sax. Laws ch. 132. I  1. See infra note 89 and 
accompanying text II la noteworthy that the mental health plainUfts in Wtits 
selected two ot the three members of the Commission.

27. Interim Mental Health Trust Commission Final Report, at 1 (December 20,
1989) (on file with Alaska Lam Review) (hereinafter IM IJTC Report].

28. Telephone Interview with O. Thomas Kocster, Special Assistant Attorney 
General of Alaska (February 25, 1992).

29. But n> 1987 Alaska Sees. Laws ch. 48, |  1(a)(6). This Act attributed the 
state's actions to the "highly desirable location and character of much of the land 
selected by die state under the JAMHEA)." Id  Much of the land was "in and 
around major population centers* or “suitable for parks and game refuges." Id The 
state wanted the ability to satisfy municipal entitlements and make placements in 
parts and game refuge* without ccimpsnaa.' ig the trial. Id

30. 1978 Alaaka Seas. Laws ch. 1811 4.
31. 1978 Alaska Seas. Laws ch. 182 I  4.



legislature’s subsequent failure to appropriate tlie requisite 1.5 percent of 
revenues, violated Congress' intent to create the land trust as part of the 
AMHEA.

III. t h e  Weiss D e c is io n

In 1982, Alaskans receiving mental health services brought a class 
action suit against the state, arguing that the 1978 legislation should be 
invalidated because it breadied the trust established by Congress under tlie 
AMHEA. The superior court agreed that the state breached its duties as 
trustee, but held that the legislation could not be Invalidated under current 
Alaska case law.51 Both patties appealed to the Alaska Supreme Court

A. Breach of Trust
The Alaska Supreme Court affirmed the superior court's holding that 

tlie Stale's rcdesignalion of the trust lands was a breach or the trust.5 In 
response, the State argued that its provision of sufficient mental healtl. 
programs fulfilled the state’s obligations under die AMHEA. Tb support 
its argument, tlte State cited section 202(e) of the AMHEA, which provided 
that “proceeds and income shall first be applied to meet the necessary 
expenses o f the mental health program of Alaska.'*54 The Slate reasoned 
that this provision indicated “that Congress did not wish to limit the use of 
grant lands exclusively to mental health programs,"55 but ratlier intended 
the land grant to serve as a guaranteed revenue base.

The court disagreed with this argument, noting that this language only 
demonstrated Congress’ concern that the land might have a value in excess 
of the necessary mental health care expenditures.54 Although the case 
record failed to indicate whether the value of the land did exceed 
expenditures,51 die court concluded tliat it was "irrefutable that Congress 
intended to create a trust, to be based on a corpus of one million acres of
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32. Weiss v. Stale, Case No. 4FA-82-220S C ivil, Memorandum Decision and 
Order, Superior Court for the State of Alaska. Fourth Judicial District, June 14,1983.

33. Slate v. Weiss, 706 PM  681,683 (Alaska 198S).
34. Alaika Mental Health Enabling Act, Pub. L. No. 84-830, I  202(e), 70 Slat. 

709, 712 (19S6) (emphasis added).
35. Weiss, 706 P2d at 683.
36. Id. at 683 n .l.
37. Id. at 683 Q.1. The record Indicated that the state spent over J222.000.000 on 

mental health care between 1959 and 19S2. Id. at 682 The record did not provide 
the corretponding amount of the revenue* from the trust landr during that period. 
Id. However, the record did indicate that as of 1973 the Hate's total cmendilures to 
date amounted to 166,726,176, while the revenues from menial health trust lands 
totalled 519,555,582. Id.

federal land."51 The court further found that the stale had termmaled the 
trust wlieii it removed ihc land wltlch composed the corpus of Use trust.19 
Once the court determined that the stale was acting as a trustee. Die 
conclusion followed that the stale could not unilaterally terminate the trust 
without specific authority to do so.40

To support its conclusion that the AMHEA created a public trust 
governed by general trust law principles, the court cited both Lassen v. 
Arizona" and State v. University of Alaska." Lassen involved a grant 
of lands to be held in trust from the United Stales to Arizona. The trust 
was designed to benefit designated public activities, mainly those with 
educational purposes.'5 The United States Supreme Court noted that the 
enabling act in.question “unequivocally dcmand[ed| . . .  that the bust 
receive the full value of any lands transferred from it,"44 and trial 
Congress intended “the grants (to] provide tlie most substantial support 
possible to die beneficiaries and that only those beneficiaries profit ftum 
the trust."45 In University of Alaska, (lie Alaska Supreme Court 
interpreted Lassen as clarifying tliat "private trust law principles are to 
apply to federal land granted to the slate for school purposes."44 In a 
footnote, tlie court's opinion emphasized (hat “(a]t least two courts have 
specifically concluded that (lie law of private trusts is applicable to land 
held by the state in tnrst for schools.”4

The Weiss court determined that there was no reason to treat federal 
land grants for mental health purposes any differently titan those for 
educational purposes; the public land trust created by the AMHEA must be 
governed by private trust law principles.44 In fact, the Supreme Court of 
Mississippi recently cited the Weiss decision as support for applying to
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38. Id. at 683.
39. Id. The court died the Second Restatement cf Trusts, which state* that “(a] 

tiu it cannot be created unless there ii  tnut properly." RESTATEMENT (Second) op 
T r u s t s  {74 (1959).

40. Weiss, 706 PAd at 683.
41. 385 U.S. 458 (1967).
42. 624 P2d 807 (Alaska 1981).
43. Lassen, 385 U.S. at 460.
44. Jet at 466.
45. Id  at 467.
46. University of A> ' 'I'M-'
47. Id. at 813 0.6 (w ' . i f  So. 2d 862, 864 (Mbs. 1975): State

v. Rosenbcraer, 193 N\ , o. 1972)). For further discussion of
University o f Alaska, set In. ■ ru ...I accompanying text. Secaho Weacils
v. State Dep't of H ighway,.  2 ? ̂  ,051 n34 (Auska 1977) (stating that the
grant by Congress under 48 U-S C  i  3S3, i.hich reserved two sections in each Alaska 
township to support schools, s tag  with Its acceptance by the territory, created a 
trust).

48. Weiss, 706 P2d at 683 aX
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school land trusts the common law rule prohibiting a trustee from "giving 
away, appropriating to liis own use, or otlterwise|] disposing of the corpus 
of a trust in derogation of the rights o r  the beneficiaries."*' Trusts for 
mental health purposes may be ar least ns deserving of rigid protection as 
those for school purposes. Communities may place a greater priority on 
educational expenditures than mental health expenditures, thus increasing 
the Importance o f a mental licalth trust as a base revenue guarantee.

While there is ample authority supporting this position,50 's recent 
Ninth Circuit case indicates that private trust law princi|)les need not 
always apply. In Price v. Hawaii, the court held that section 5(0 of the 
Hawaii Admission Act (“HAA")51 did not place common law trustee 
duties upon the State o f Hawaii.51 Citing, inier alia, the Second 
Restatement of Trusts,54 the court began its analysis with the text of the 
HAA itself.55 Tlie court found that "it would be error to read the word 
'public trust’ to require that the State adopt any particular method and form 
of management for the ceded lands.”54 Thus, the stale was restricted in 
the management of the lands only by its own constitution and laws. The 
court held Uiat Hawaii law gave the state considerably broad authority to 
manage tire property and the income derived from that property; such 
authority was more extensive than the power which the federal statutory 
language granted to Arizona in Lassen.

49. H ill V. Thompson, 564 So. 2d t. 6 (Miss. 191)9).
50. See, eg.. County of Skamania v. State, 685 P2tl576 (Wash. 1984); Lassen, 385 

U.S. 458. For a thorough diicuuiou of whether private trust principles should govern 
school land IrusU, see SaUy K. Fairfax et al., The School Trust Lands: A Fran Look 
at Conventional Wisdom, 22 ENVTL. L. 797 (1992).

51. 921 P2 i 950 (9th Or. 1990).
52. Pub. L. No. 86-3,73 Stat. 4 (1959).
53. Price, 921 F id  al 955.
54. The relevant part of the Seoond Restatement of Trusts provides that ‘Tribe 

nature and extent of the duties and powers of the trustee are determined . . .  by (he 
terms of tho trust" Restatement (Second) op Trusts i  164 (1959).

55. The HAA provides that;
The luda . . .  together with the proceeds fiom the ule or other di(position of u y  
such lands and the income there from, shall be held by said Stele as a public trust far 
the support a# the public schools tad other public educational institutions, for the 
betterment of the cooditioos of native Ifawailau . . .  for the develoomcnl of farm 
sod home ownership oo at widespread a basis ss possible for the making of public 
imnovemesls, sod for the prrMsloa of lands for poblic B SC . Such lands, proceeds, 
and income shall be minag. ‘ disposed of for ooe or more of tho foregoiig 
purposes in such mseoer u  the out dtnbou and Inwi of said Stale may provide, and 
thetr use for any other object shah craitmnc a txoarb of trust for Much toil may be 
brought by the United Stales.

Hawaii Admission Act, Pub. L. No. 86-3, ( 5(f), 73 Slat. 4 (1959) (emphasis added).
56. Price, 921 F.2d at 955.
57. Id. al 95S (distinguishing Lsaen v. Arizona, 385 U.S. 458 (1967)).
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Nonetheless, the Price decision docs not undermine the Alaska 
Supreme Court’s Weiss holding. The language of the AMHEA is 
sufficiently different than that of (lie HAA to require a different outcome 
than that in Price. The AMHEA states dial (he lands shall be 
"administered," not simply "held," as a public trust. Furthermore, the 
proceeds must first be used solely for the purpose of defraying the 
necessary expenses of the mental licalth program. Hawaii has mote 
discretion in applying die income from lands under the HAA. and may 
apply that income to various purposes. Finally, while the AMHEA gives 
no deference to the internal laws of the Territory of Alaska, die HAA 
expressly defers to Hawaii state law.

B. The invalidity of die 1978 Legislation
After finding that die state breached die trust, die Alaska Supreme 

Court reversed die superior court's holding that die legislation could not be 
invalidated.5' Tlie superior court felt constrained from invalidating the 
legislation by the decision in Slate v. University of Alaska;59 but the 
supreme court determined that the lower court had misinterpreted that 
case.60 In University of Alaska, the federal government granted 100,000 
acres to die state "for the exclusive use and benefit" of the university.61 
Years after the grant, the state included 5,040 acres of the trust land in a 
stale park. The supreme court held that this action did not breach die trust 
as long as the state compensated the university for the fair value of the land 
taken. The court inferred diat the state intended to compensate the 
University for the loss of the land, and employed "the well recognized 
canon of statutory construction that, when possible, legislation should he 
construed in a way that upholds its validity."45

T»-e supreme court in Weiss distinguished University of Alaska because 
the Wi/ss litigation did not involve a partial disposition of the trust lands 
for a specific use.44 Instead, it involved the removal of the entire corpus 
from the trust, with no specific use identified for the former trust lands.45 
The court decided that “it is not reasonable to infer that the legislature 
meant to pay for a quantity of trust land approaching one million acres for 
which in large part die re is no present use. Thus, the payment remedy

58. Weiss, 706 P2 i at 683.
59. 624 P2d SIT7 (Ataxka 1981); see supra nolM 42,46 and accompanying text
60. Weiss, 706 P2d at 684.
61. University o f Alaska, 624 P2d at 811.
62. Id. at 816.
63. Id
64. Weiss, 706 P2d at 684.
65. Id. at 684.

\ Mte—  ----  fa
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imposed in University of Alaska is not present Itcrc."66 Tire court 
reasoned that since Ihe 1978 legislation went beyond the state's powers 
regarding the trust lands, It must be held invalid.

C. Remedies
After concluding that the state breached the trust and that the 

redesignalion legislation was invalid, the court turned to Ihe issue of 
remedies, holding that “die trust must be reconstituted to match as nearly 
as possible the holdings which comprised die trust when the 1978 law 
became effective.”6* The court remanded Ihe case, directing the superior 
court to make the requisite findings necessary for this reconstitution. The 
supreme court did, however, offer "guidance" to the superior court First 
all identifiable stale lands that were once part of the menial health trust 
were to be relumed to the trust.65 If exchanges of former Uust land had 
been made, those properties that could be traced to an exchange for mental 
health trust lands would be included in Ihe trust70 For sales of former 
trust lands, “the trust must be reimbursed for the fair market value at the 
time of sale.1'’1 The overall goal of the court's remedy was “to restore the 
trust to its position just prior to the conveyance effected by the 
redesignadon legislation."71

The court provided tliat the trial court should grant the slate a “set-off' 
for mental health expenditures made by tlie state since 1978.71 In other 
words, if these expenditures exceeded the value of the lands sold, the state 
need not compensate the trust for such lands when reconstituting the 
trust74 Although a set-off provision of this type may seem inconsistent 
with private trust law principles that forbid the reduction of the corpus of 
a trust,75 the Second Restatement of Trusts states that “(t]he trustee is 
entitled to indemnity out of the trust estate for expenses properly incurred

66. Id.
67. Id. *
63. Id.
69. Id
70. Id
71. Id
72. Id.
73. Id. This set-off provision of the Weiss cue  tvu later d ied by Use A lia Ira 

Supreme Court in  Southwest Redon School District v. Stale Department of 
Education, 723 P-2d 636,637 (Alaska 1986), in which general state expenditures on 
schools were held to offset any deficiency in the school budget funded by the
ciAATCttC lit

74. Weiis, 706 P2d at 684.
75. Su, e.g.. R e s t a t e m e n t  (Second) op T rusts f 176 (1959) (‘The trustee la

under ■ duty to the bene fid u y  to use reasonable care and skill to preserve the trust
property.-).
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by him in tlw administration of the bust."76 Tlie Tfcnth Circuit has 
interpreted tliis section to provide that “[e]ven though the expenses arose 
while in breach of the bust, if the trustee has reimbursed the trust fund for 
any loss that resulted from the breach, administrative expenses are properly 
recoverable."77 Tlie court thus allowed the State of New Mexico to set­
off administrative expenses, incurred while in breach o f a public land bust 
for a miners’ hospital, against its compensation to the oust.7* l b  the 
extent (hat Alaska's mental health expenditures can be classified as 
"administrative expenses," set-off may be justified under these private bust 
law principles.

D. Rights of Bona Fide Purchasers and Convcyancces
A footnote to Use Weiss opinion is particularly noteworthy in Utat tlie 

court declined to address questions of title held by bona fide purchasers 
and convcyancces of former trust lands.75 The court found it 
"unnecessary” to address those issues at the time.50 Since then, however, 
the issues have created considerable uncertainly over title rights and have 
proved to be a burden on the state's land administration.11 Perhaps the 
court declined to address the issue because il believed that conveyancees 
and bona fide fxtrchasers would be unaffected by the remedy provision of 
the opinion.”

The court's failure to address the rights of bona fide purchasers may 
be an isolated point; it is unclear how much of the former land belongs to 
bona fide purchasers. Some land was not really "purchased" from die

76. Id. 1244.
77. United State* v. New Mexico, 536 F3d 1324.1329 (10th Cir. 1976).
78. Id  at 1329-30.
79. Weiss, 706 P2d at 684 n.4. A bona fide purchaser is defined as "(olne who 

has purchased property for value without any notice of any defects in the title of the 
seller." Black’s La w  D ict ionary 177 (60> ed. 1990).

80. Weiss. 706 P2d at 684 n.4.
81. Telephone Interview with G. Thomas Koeater, Special Assistant Attorney 

General of Alaska (October S, 19921. Thus far, the plaintiffs, when requested to do 
so by the state, have agreed to modify the superior court's injunction which prevents 
the state from transferring title of original trust lands to third parlies. See infra notes 
124-131 and accompanying teit. Thu negotiation process has added an additional 
procedural hurdle for the state.

82. The Weiss court noted that transactions with convcyancces and bona fide 
purchase™ might be covered by tbc following provision: “In the event exchanges have 
been made, tboao properties which can be traced to an exchange involving mental 
health lands will also bo included in the (run." See Weiss, 706 P2d at 684. Thus, if 
the ttato has received property of equal value in Ihe exchange, that property will go 
to Ihe trust, with tho bona fide purchaser abb to r-taln title to the former trust lands. 
The results would be similar where the lands we sold for cash proceeds, except such
Broceedo would be aub|ect to the slate's right , set-off before being transferred to to InuL
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stale. Municipalities that weir simply given the land by ihe stale would be 
donees of tmst property and \.ould thus hold interests inferior to those of 
the beneficiaries of the tmst." Oilier lands, such as those redesignated by 
the legislature as state partes or wildlife refuges, would still be In stale 
hands and could be transferred back to tlie tmst.*4

The most difficult determinations Involve Individuals who actually 
purchased former tmst land from the state. Since they gave the state value 
in payment of the lands, they theoretically should be protected by the 
state’s obligation to transfer proceeds of sales to the trust.*5 However, the 
Second Restatement of Trusts provides that "a transferee of trust property 
takes subject to the tmst if al any time prior to the transfer he has notice 
that the trustee Is committing a breach of tmst in making the transfer, 
although he gives value before he has notice.'*1 The Restatement further 
provides: “A person has notice of a breach of tmst if (a) he knows or 
should know of the breach o f tm s t. . .  ."n  Since tlie creation of the tmst 
is a matter of public record, a purchaser for value may liave difficulty 
showing the requisite lack of notice to obtain bona fide purchaser status. 
Thus, if the settlement process deteriorates and litigation ensues, two 
related issues tliat would be contested arc: (I) whether a constructive notice

83. See RESTATEMENT (SECOND) OP TRUSTS 1289 (1959) ("It the trustee to 
breach o! mat transfers trust property anii no value b oven for the transfer, the 
transferee does not hold the property free o( tho trust, although be had no notice of 
the trust-’ ).

84. The current status of the original mental trust lands a as follows:
Conveyed to third parties 
Conveyed to munidpditica 
Land Settlements

conveyed to Native cospontioos 
coavevcd to University of Alaska 

Coodcirstcd 
Leased to third parties 
Material isles 
Mining claims
Legislatively designated areas 

Stale Itsests
Parks, wildlife lefoges, etc.

I eta-agency land management agieesneols 
Uaenccmband
TOTAL

46.000 seres
43.000
36.000
3.000
5.000 
89025
1,900

60.000
113089
243,600
4,500

352,386
997,900 nans

Slate's Memorandum In Support of Motion for Summary Judgment with respect to 
Issues Raised In Environmental InlerveDors' Complaint, at 17, Welaa v. Stale, (No. 
4FA-K2-2208 Civil) (filed August 27, 1992). Many of the acru*o figures are 
apprordmatloos, earning the total shown to be 997,900 acres Instead of cue million

85. Set supra note 82 and accompanying text.
86. R e s t a t e m e n t  (Second) op T R um  1311 (1959).
87. Id. 1297.
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standard should he used, and, (2) if so, at what point constructive notice is 
deemed lo have arisen.**

IV . THE Le g is l a t u r e 's R esponsb

A. The Prc-1991 Acts
Tlie Weiss decision did not specify the nalurc of the state’s obligation 

•villi respect to managing (lie tmst land. Since the decision in 1985, there 
have been four legislative acts aimed at effecting a compromise between 
Die mental licalth plaintiffs and the state. Tire first act, passed in 1986, 
created an Interim Mental Health Tmst Commission within the Department 
of Natural Resources ("ONR").1’ The Commission was empowered to 
approve any conveyance by the Commissioner of Natural Resources, wlio 
was given responsibility for tire actual management of die tmst lands.*0 
Tlie Commissioner was also required to inventory the tmst lands and audit 
all transactions involving former tmst lands.91 The 1986 Act also created 
a special tmst account within the stale general fund to receive the proceeds 
from management of the mental health lands.

Tire act which followed Uiis interim solution, the first actual attempt at 
a compromise, came in 19B7.”  The statute proposed to reconstitute the 
tmst with lands in stale parks and game refuges that had a substantial 
probability o f remaining under state ownership In perpetuity. The stile 
would then compensate the tmst each year with eight percent of the fair 
market value of the former bust lands. Tills proposed settlement created 
a problem In that the plaintiffs and the DNR widely differed on the 
valuation of the tmst lands.”  According to plaintiffs' counsel, the reason 
for the large discrepancy was the stale's Inability to compensate the trust

83. For example, Ihe 1978 legislation which removed (lie land from tnut itatua 
may not have been considered a breach had the alate made the specified
appropriations to compensate the irusl. It n  questionable that a purchaser or former
trust Lands would be charged with Investigating subsequent appropriations.
Furthermore, UnivtrtUy of ALaka could be construed as providing notice that even
If a breach cxbtcd, monetary damages, rather than the land itself, would be the 
proper remedy. See Stalo v. University of Alasks, 624 P2d 807 (Alaska 1981). On 
the other hand, the Weisx decision in 1985 likely would be construed as providing
sufficient public notice of the breach of Ihe trust lo destroy boos fide purchaser 
status. Set Weiss, 706 P2d at 683.

89. 1966 Alaska Sess. Laws ch. 132.
90. Id. at I  2d.
91. Id. at I  2a.
92. 1987 Alaska Sea. Laws ch. 48, |  25.
93. The plaintiffs' experts valued the trust lands at $2,243,000,000. DNR's 

designee valued them at approximately $564,700,000. See Minority Recommendations 
of Interim Menial Health Trust Commbslro, at 28 (February 1,1990) (on file with 
AUtka Law Review).
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for wliat the lands were actually worth.54 The Commissioner stated Uiat 
site was forced to declare an impasse because the Commission failed to use 
the fair market value in its calculations, making it impossible to satisfy 
simultaneously the legislative requirements to use fair market value and to 
adopt tlie Commission's recommendations53 Regardless of its cause, this 
discrepancy rendered settlement infeasible.

The 1990 compromise effort attempted to alleviate the land valuation 
problem by removing the required correlation between trust income and 
land value.*5 The 1990 Act provided that ‘'[a]ll land wilhin legislative 
designations on September 7, 1987, constitutes the corpus of the mental 
health land trust.'”  The "rent" from these lands would consist of six 
percent of the stale's unrestricted general fund revenue each fiscal year.54 
This provision, however, was unacceptable to the plaintiffs because the 
trust would not receive a sufficiently large stream of Income.100

B. The 1991 Act
Lengthy negotiations between the state and the plaintiffs resulted in 

chapter 66 of Alaska's 1991 Session Laws.101 The 1991 Act100 has two 
primary features: it reconstitutes the trust with lands as similar as possible 
to the original trust lands, and it establishes specific procedures which the 
state must follow in administering tlie trust. The Act also proposes to 
return approximately half of the original trust lands wiiile other state lands

94. Telephone Interview with David Walker, Attorney, Law Office of David 
Walker, and Jamca Gottstein, Attorney, Law Office of Jamca GolUtcln (January 9, 
1992).

95. Letter from Lennie Gorsuch, Commissioner of Department of Natural 
Resource*, to Thelma Langdon, Chair of Alaska Mental Health hoard (April 17,
1990) (on file with A Luka Law Review).

96. 1990 Alaska Sea. Lawa ch. 210.
97. Tbs terms “1990 Act* and “chapter 210* are used interchangeably throughout 

this note to refer to chapter 210 of Ihe 1990 Alaska Sealon Laws.
98. 1990 Alaska Scss. Laws ch. 210, »4.
99. Id  i  2.

100. Since the plalnllffa valued the land al $2,243,000,000, ret ivpra note 93, s ii 
percent of the general fund revenue fell short of the compensation offered under Ihe 
1987 Act (eight percent of the fair market valuo). Tie state estimate* the total 
unrestricted general fund revenues for the year ended June 30, 1992 to be 
$2,199,400,000. Telephone Interview with representative of State of Alaska 
Department of Revenuo, Trctsury Division (November 6, 1992). Tho plalnUffs 
feared In 1990, a* they do today, that general fund revenue* will dodlno as the 
Pnrdhoo Bay oil reaorve* become Urn productive. Telephone Interview with Q. 
Thomas Koc*tcr, Attorney, Law Office of O . Thoms* Koestcr (Sept. 24,1991).

101. 1991 Alaska So*. Law* ch. 66.
102. The terms “1991 Act* sad “chapter 66* are used Interchangeably throughout 

this note to refer to chapter 66 of the 1991 Alaska Session Law*.

J ! . J j ■j :0Lt«a4
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will replace live half of the original trust lands that are now in private hands 
or subject lo use restrictions decreasing their value.

The original lands which the 1991 Act automatically returns to the Bust 
include unencumbered land, land subject to various short-term leases, 
permits, or contracts which the plaintiffs viewed as income-maximizing, 
and land in dm Haines and Tanana Valley Slate Forests.101 The Act 
aulltorizcs die return of other original land to the Bust at the option of the 
plaintiffs. This lar.d nay not include any land that has been conveyed out 
of state ownership, or any land in legislatively designated slate parks, 
forests, or game refuges (with the exception of the Haines and Thnana 
Volley Stale Forests).104 As compcnsalion for land not returned to die 
trust, replacement land exchanges are to be negodatcd between die 
plaintiffs and die Commissioner of Nalural Resources.105 Tlie Act 
requires that such exchanges be "based on equal fair maikel value"106 and 
"involve, as nearly as practicable, land of comparable character."11” 
Finally, chapter 66 lists additional factors to be considered when deciding 
upon die appropriate land to be exchanged, including: diversity of the 
character of the land, development and income-generating potential, public 
benefits, benefits to die trust, public interest and die efficiency of land 
management.10*

Recognizing that the substitution provision of this proposal surely 
would cause continued valuation disputes, the 1991 Act gives the Alaska 
Supreme Court original jurisdiction to rale on all disputes arising from the 
reconstitution of tix: trust105 As security for compensation, the Act 
"hypothecates" certain state lands to the mental health trust.110 
Foreclosure on the hypothecated lands would occur upon default of the 
state's dudes or upon failure lo reconstitute the trust by December 1, 
1994.111 In addition, die statute calls for contributions from unrestricted

103. Id. f 5l(l)-(5).
104. Id |  54(S)-(6).
105. Id  5 5S(Q.
106. Id  I  55(c).
107. Id. I  55(d) Among ihe factors lo be considered in determining comparable 

character arc terrain, use, location, development potential, income potential, 
acoaaibitily and other physical characteristics. Id.

108. Id. 155(e).
109. Id  i  57(a).
110. Id i  56(a). A complete list of such land is listed in “Lands Hypothecated to 

the Mental Health Trust, Myr 1991,"located in the Department of Natural Resources 
office in Anchorage. Id. The term "hypothecate" means “lljo  pledge property as 
security or collateral for a debt. Generally, there is no physical transfer of (he 
pledged property to the lender, nor is Ihe lender given title lo the property: though 
he has the right to sell the pledged property upon default* Black's Law 
D ic t io na ry  742 (6th ed. 1990).

111. 1991 Alaska Sea. Law* ch. 66,1 56(d).

1
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stale revenues to the mental health tmst income account in support of the 
tmst during the transition to a fully developed land management program. 
Such contributions will follow a sliding scale beginning in 1992 al six 
peicent annually, gradually declining to zero percent by the year 2003.112

Chapter 66 also created the Mental Health Tmst Authority ("MHTA"), 
which will act as trustee o f the reconstituted trust. The Act also defines the 
beneficiaries of the trust and explains generally tliat which a comprehensive 
mental health program should entail.'1,5 Lastly, chapter 66 does not take 
effect until the superior court has dismissed the lawsuit and the lime for 
appeal has expired.114 The superior court will not dismiss the suit unless 
it determines that the settlement agreement is in the best interests of tlie 
benef.ciaries o f the trust.115

V. THE ROLE OF THE COURTS 

A. Superior Court Decisions on Remand

1. Intervention. After the Alaska Supreme Court remanded Weiss in 
1985. the superior court decided several crucial cases impacting the 
litigation. A 1988 decision116 Involved the designation o f tmst 
beneficiaries. The original plaintiff class consisted of those fitting the 
traditional definition of “mentally ill.",w Groups consisting of (or 
representing) mentally retarded and mentally defective individuals and

112. Id. 111(c).
113. Id. |  26 (to be codilied u  A la s k a  S t a t .  I  4730.056(b)). The beneficlaria 

arc lo  include:
(1) the mentally ill;
(2) the menially defective and retarded;
“  duuaic  alcoholics tolTennf bom  psychosis;

senile people who as a m u ll of their senility suffer majior menu] Uloeu; and 
other pcnona ncoding mental health tcrvicet, as Ihe le t i l l mire may determine.

Id. The “comprehensive" mental health program should Include “services for (be 
mentally Ilf community menial health services, services for (be developmenlsUy 
disabled, alcoholism sendees, trJ  services for children, youth, adults, and seniors wilh 
menial disorders." Id.

114. Id  I  58.
115. S te tu fra  nolo 5.
116. W ela v. Stale, Case No. 4FA4Q-2208 Civil, Memorandum Decision and 

Order, Superior Court tor the Suite of Alaska, Fourth JudkHal District, April 27,1988 
[hereinafter April 27,1988 W cin Memorandum Dootioo]

117. As tater defined in chapter 66, Ihe “mentally ill* Include! people with
schizophrenia, deiuskmal disorders, mood disorders, anxiety disorders, soma top harm
disorders, organic mental disorders, personality disorders and dissociative disorders.
1991 AlsskrSesa. Laws ch. 66,1 26 (to bo codified i t  Alaska STAT. I  4730.055(d)).
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chronic alcohol abusers suffering from psychoses sought intervention as 
beneficiaries under tlw AMHEA.111

The Stale argued that it was within their discretion to determine which 
groups were to be served by the mental health program and thus benefit 
from the mental health lands trust. According to the Slate, (his 
interpretation was consistent with the AMHEA's initial grant of plenary 
authority to the Territory of Alaska over its own mental health program. 
The original plaintiff class joined in the State's argument In order to 
maintain die small size of die beneficiary class. The intervenors countered 
that the AMHEA's legislative history demonstrated ?n intent to fund a 
program with a broad beneficiary base.

The court allowed the plaintiffs’ intervention as beneficiaries, rendering 
a broad interpretation of (he class of intended beneficiaries. While 
acknowledging "support for the position taken by each of the parties,"119 
the court concluded dial:

Congress intended that (lie menial health lands public trust benefit ihe 
recipients of die services of die comprehensive menial bcallh program, 
which group must include, al a minimum, the menially ill who may require 
hospitalization, and die menially defective and retarded. The court 
concludes dial it is within die discrelion of the Stale to iiiclode other 
groups as recipient of services by the menial health program but it is uoi 
within the discretion of (he Stale lo exclude cither of those two groups.110 
An additional intervention issue arose subsequent to the 1991 

legislation, when the Sierra Club Legal Defense Fund filed a motion for 
intervention on behalf of eight environmental groups. Tlie Defense Fund 
sought to challenge the concept of a settlement based on chapter 66,1,1 
After the setdement agreement was submitted to the court for preliminary 
approval, the environmentalists raised specific objections to the 
agreement.121

118. April 27, 1988 Weiss Memorandum Decision, j upra nutc 116, at 2-3.
119. Id.
120. Id  at 17.
121. Complaint of Intervenors, Weiss v. State (No. 4FA-82-2208 Civil) (lodged 

October 26,1991) [bereint/ur Complaint of Intervenors]. The Complain) was filed 
as of the granting of intervention on December 3, 1991. Wn'le the terms 
“envlronmentnljjlj" and “environmental intervenon" are used In this note lo refer 
generally to the parties being represented by (he Sierra Club Legal Defense Fund, 
ihe intervenors are: Alaska Center for Ihe Environment, Alaska Sportfishing 
Association, Lyon Canal Conservation, Northern Alaska Environmental Center, 
Slerr J Club, Southeast Alaska Conaervation Council, Susitna Vtllcy Association and 
Trout Unlimited.

122. Sc* infra Part VI.C. lor an analysis of (he issues presented by (he 
environmental intervenon and their Impact on the settlement.



2. Lis Pendens. In July 1990, tlie superior court allowed plaintiffs to file 
a rc-notlcc of lis pendens115 or former trust property anil enjoined the 
state from transferring title to third parties pending the outcome of the 
Weiss litigation.114 The court cited three factors to be weighed in ruling 
on a preliminary injunction: (1) whether the party requesting the injunction 
faces irreparable harm, (2) whether adequate protection exists for the party 
opposing the injunction, and (3) whether the proponent of the Injunction 
has raised substantial questions as to the merits of the case.iu

The State argued that the provisions of the 1990 Act1*  remedied die 
state's bree d) of its fiduciary duty to the trust by providing adequate 
compensation to the beneficiaries.117 Tlie State also urged that the 
plaintiffs' sole remedy should be payment of compensation rather than 
reconstitution of the trust. Judge Greene found that "[tlhe fallacy of these 
arguments is that they ignore the fact that the stale may not unilate "ally 
settle this lawsuit." Furthermore, under the supreme court's Weiss 
decision, a compensation remedy for the original breach was not adequate. 
Judge Greene therefore concluded dial “[t]his lawsuit will not come to its 
conclusion undl a final adjudlcadon on the merits reconsdtudng the trust
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123. “Lb pendens" is defined as: “JurisdictlOD, power, or control which courts 
acquire over property in litigation pending action and until final judgment." Dlack's 
Law DICTIONARY 932 (6th cd. 1W0). “Notice of lis pendens’ is further defined as 
“[a] notice filed on public records for the purpose of warning all pcnona that the title 
to certain property la in Utigntioa, and that tncy are in danger o} being bound by an 
advene judgment. The uoUoe la for (be purpose of preserving nghta pending 
litigation* /3. (citing Mitchell V. Federal Land Bank of St. Louis, 174S.W.2d 671,674 
(Ark. 1943)). Black’s further Hates that “while it is simply a notice of pending 
litigation (be effect thereof on the owner of property is constraining.” Id. (citing 
Beefy Klog Inl'L Inc. v. Vcigle, 464 P2d 110£ IBM (5th O r. 1972)):

Alaska h u  codified Ita lis pendens doctrine al Alaska Statutes section 09.4S.790: 
la aa action affecting Ihe tide lo or ihe right of poasessioa or real property, the 
plaintiff. . . may record in Ihe office of the reorder of the recordbj district in 
which Ihe recperty is situated a notice of the pendency of the action, containing the 
names of the pnica, and die objoci of the action or defease, and a description of the 
property affected in lhai district Fran the time al filing the notice fer reccrt, a 
pcnchaser, holder of a contract or option to purchase, or encumbrancer of the 
property affected has constructive notice of the pendency of the action and of ita 
pendency atainsl parties deaiiaaied by their real names.

A laska Stat. 109.45.790 (Supp. 1991).
124. Weiaa v. Slate, Case No. 4FA-82-22G8 Civil, Memorandum Decision and 

Order, at 13, Superior Court for the State of AlaskaJ’ourtb Judicial District, July 12, 
1990 (hereinafter July 12,1990 Weiss Memorandum Decision]. Notices of fit pendens 
were originally filed in August, 1964 but subsequently expunged from the land 
records in November, 1984.

125. Id. at 7.
126. Set j  upra note 96 and accompanying text tor a further dlscusloo of chapter 

210 of the 1990 aesslon laws.
127. July 12,1990 Welts Memorandum Decision, j  upra note 124, at 8.
128. Id

is reached or a bilateral settlement is reached which is approved by the 
court under the provisions of Alaska (Rule of Civil Procedure) 23(c).',IIS

Judge Greene also refused to grant the slate an injunction "barring the 
plaintiffs from diallenging title to any mental licalth lands, filing Us 
pendens as to sue.’) lands, or taking any other action which would cas[t] a 
legal cloud on the currant record title to such lands."170 While the 
decision denied the state's request for injunction, a footnote to the 
memorandum decision and order acknowledged the pos. ible adverse effects 
of such a denial on third parties:

The court it  not unmindful of nor unsympaihelic lo the problem! which 
may be aciUed for Ihird-pany holders of lands originally designaled os 
menial health bust lands. It is very possible dial innocent liurd-parties wiU 
have iheir rights 10 those lands lied up in court for a period of lime. There 
is no question that such actions may be htumful to individuals. However, 
ii must be stressed that die problem arises not because of actions of 
plaintiffs or this court bul because of the actions of the Stale in violating 
its bust responsibilities when it redesignated mental health bust lands as 
general gram lands in 1978. Had the legislature taken its trust obligation 
seriously, these innocent third-parties would not have been adversely 
affected.171

Judge Greene further observed that "(tlhesc lands are clearly income- 
producing properties which could be managed to produce long term Income 
for the trust itself,",u and that "since Ihe legislature's repeal of the statute 
creating the Interim Mental Health Trtist Commission, there Is no other 
way to protect the lands other than through court action."151

fi. Valuation Issues
Any proposal calling for full reconstitution of the trust, whether by 

substituted lands or by cash, will inevitably involve valuation disputes. 
Given the unsuccessful liistory of past valuation attempts,154 it is likely 
that the Alaska Supreme Coutt will be called upon to resolve these 
disputes. When future disputes coine before the court, it would be wise to 
keep in mind the source of Ihe entire dispute: the stale's unilateral 
dlsreganl for the trust which Congress created for the benefit of Alaska's 
menial health program. Since a chapter 66-based settlement accommodates
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129. Id  at 8-9. Aa further justification, the decision suited that “where an 
appellate court ixsuca a specific mandate, a trial court has no authority lo deviate 
horn i f  Id  al 9.

130. Id  at 9.
131. Id  at 11 n3.
132. Id  al 13.
133. Id.
134. See supra notes 93-95 and accompanying text.
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ihe stale by foiling to require the return of lands conveyed from Ihe tmst, 
the plaintiffs should be entitled to very careful scmtiny of substituted lands.

The number of potential valuation disputes might be greatly reduced 
if (lie supreme court were to decide on acceptable valuation methods early 
in the post-settlement reconstitution process. Disagreement over such 
methods was one of the principal causes of the failure to settle under tlie 
19U7 legislation. Tlie DNR urged that a “comparable-sales" method should 
be used to determine the fair market value for all lands. Meanwhile, 
though the Attorney General's office suggested that the "Income- 
capitalization” method was legitimate, it claimed that the data relied upon 
by the plaintiffs' experts was inadequate with respect to actual mineral 
endowments, lite timing of successful operations, and worldwide markets. 
The Commission adopted the view pul forth by the plaintiffs, who argued 
that an incomc-capilalizatlon approach, wheieby the land’s value is 
calculated based on the projected Income stream it will produce, more 
accurately captured die true fair maikct value of the mineral reserves. In 
die settling plaintiffs’ view, since lands containing mineral reserves 
comprise the bulk of the trust's value, the determination of (he proper 
appraisal method will have a crucial impact on the value of Ihe 
reconstituted trust.

The proper valuation method depends upon the type of land under 
consideration. The incomc-capitalization method is more appropriate for 
Income-producing lands such as those containing mineral deposits. The 
trust likely would derive income from leases of Use mineral rights or joint 
venture mining projects, rather than from the outright sale of Uiese lands. 
In contrast, a comparable-sales approach does seem more appropriate for 
those urban and suburban lands likely to be sold for commercial 
development. Thus, the proper appraisal method should be tied to the 
characteristics of a specific parcel of land and the trust's anticipated 
method for deriving income from such land.115

135. The DNR’i  position, u  evidenced by the Minority Recommendations ot Ihe 
Interim Mental Health Trust Commission, raises sctrrai important points. Fust, to 
prevent double-counting In the valuation prooes, each acre of land should be valued 
according to only one anticipated land use. Ih e  plaintiffs Justify such double- 
counting because the surrounding land will Increase in value lo compensate for loss 
of somo surface land in places where mining or driJiingoccure. Telephone Interview 
with Jama Gottstein, Attorney, Law Office of Jamca Gottstein (February 24,1992).

Abo. it may be Inaccurate to calculate the preaent value of income streams from 
mineral rights using Ihe present date is the target. It would be more accurate to 
calculate such preaent values as of the date of anticipated development. However, 
the plaintiffs could counter with Ihe argument that [ijomo ■peculation b Inherent 
in tue ascertainment of value of ail resource property, be it mineral, oil, gas or 
otherwise." United Slates v. Sliver Queen Mining Co.. 285 F2d 506,510 (lOoTcir. 
1960). In United States v. 22.80 Acres of Land in San Benito County, 839 F2d 1362 
(9th Cir. 1988), the Ninth Circuit d ied Silver Queen In refusing to reverse tbs district 
court’s approval of an appraisal methodology where a discount factor was not
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VI. A ssessing  t h e  P ro p o se d  S e t t l e m e n t s

A. The Plaintiffs’ Interests
The settlement alternatives seem to be land-based, cash-based, or some 

combination of the two. The chapter 66 compromise provides primarily 
a land-based settlement. Since a lump-sum cash settlement would be 
impossibly expensive at this time, any cash-based settlement would have 
to include continuing annual appropriations from the legislature to 
reconstitute Ihe trust, in addition to those annual appropriations already 
made to fund (he mental health program. According to (he lead plaintiffs' 
aitoresy who negotiated chapter 66 with the legislature, the Hickel 
Administration will veto any reconstitution of (lie trust based on continued 
general fund support116 Thus, lire practical parameters of a settlement 
seem limited to that which reconstitutes (lie trust with land.

A reconstituted land tnist benefits the plaintiffs because it provides a 
higher degree of permanence than legisiuive appropriations. Thus, while 
it may be unlikely that a reconstituted land trust will generate enough 
revenues to fund fully a comprehensive mental health program in the 
future, it would provide an important permanent base guarantee.

When Congress created tlie original tmst under the AMHEA, it clearly 
envisioned a land trust In order to provide security and longevity 
comparable to that of a land trust, any alternative would require a great 
deal of cash up-front, which seems unlikely to occur. Additionally, the 
legislative history of the AMHEA suggests tliat if income from tlie land 
trust were not enough to sustain a comprehensive mental health program, 
the stale would be obligated to supplement the trust revenues.117 
However, the stale, arguing that tlv. AMHEA was only meant to place the

applied.
136. Telephone Interview with David T. Walker, Attorney, Law Office of David 

T . Walker (Jan. 9, 1992). According to Mr. Walker, the administration does, 
however, recognize thit odditiooal expenditures may be necessary to supplement the 
income from a land-based trust. Id.

137. See, e.g„ Letter from Wesley A. D'Ewarl, Assistant Secretary of Ihe Interior,
to Senator Jama E. Murray, Chairman, Committee on Interior and Insular Affairs
(January 9. 1956), reprinted in 1956 US  C.C.A.N al 3645. Tbe AMHEA “would
havo the effect of transferring (o the Territory responsibility for the sdminblration
of the Territory's mental health program.” Id. at 3M6 T h e  revenues obtained from
this land gram shall /normally oaiirr the Territory in assuming full financial 
responsibility for the care and treatment of the mentally ill." td. (emphasis added). 
This implies the understanding thal part of tbe Territory's responsibility would lie lo 
support the mental health program beyond tbe “material assistance" provided by tbe 
land grant. D'Ewart recognized that 'Ti]t is aho possible, however, (hat the land 
grant may be Insufficient to sustain the Territory’s finandal responsibility under the 
program, and if that is so, the Territory ihculd not be deterred from using funds from 
other so urea to sustain it." Id. at 3647.
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territory on equal footing with other states, would contest an interpretation 
compelling it to make any appropriations.

Chapter 66 eliminates tlie set-off provision contained in the Weiss 
opinion, and this aspect of the 1991 Act is extremely beneficial for the 
plaintiffs. The Weiss opinion provided that the cmount by which mental 
licalth expenditures exceeded income from the bust lands could be set-off 
against the reimbursement required for trust land that had been sold.1” 
Since expenditures could conceivably exceed trust land income, it is 
possible that the trust wouid not be compensated at all for lands that were 
sold. Because chapter 66 eliminates this provision, the new trust will in 
fact contain land equal in value to tie original lands. Although tlie 
plaintiffs are confident that they would prevail in any litigation aimed at 
restoring land title to the trust,1” tliey could not achieve the particular 
benefits of chapter 66 by continued litigation of the dispute.

Those plaintiffs opposing die chapter 66-based settlement do so for 
several reasons.140 Fust, chapter 66 charges the MHTA, rather thui the 
slate, with the trustee's role of managing the lands for profit. This scheme 
diffe rs from dial originally created by die AMHEA, which envisioned die 
state acting as trustee. The state, however, was derelict in its duties as 
original trustee.141 One argument against the new arrangement is that if 
the MHTA bears the trustee expenses, the uldmatc cash flow to die 
beneficiaries could decrease. A counterargument can be made that 
addidonal revenues will be generated because the body managing die trust 
lands: clearly has the beneficiaries' best interests in mind and that this will 
comiiensate for any additional trustee expenses passed on to the 
beneficiaries. Furthermore, even if the stale acts as trustee, if private trust 
law were applied, the state would be entitled to indemnification by die trust 
for expenses incurred as trustee.143 In other words, the ultimate cash 
flow to die beneficiaries Could decrease under the original arrangement as 
well.

138. Slate v. Weta, 706 P.2d 681,684 (Alaska 1985).
139. Telephone Interview wilh Junes 13. Goiuiein, Allomey, Law Office of James 

B. Gottstein, end David T. Wether, Allomey, Lew Otfico of David T. Waller (Jen. 
9,1997).

140. Currently, the only plaintiffs lhat opooao Ihe sctUemcot ere the chronic 
alcohofia suffering from psychoses, represented by Philip Voliand. Mr. Vollend, who 
initially adapted e "wait end Ko" altitude toward the settlement end raised many ot 
the concerns ouUinet) In the text, is now firmly opposed lo Ihe current settlement 
•greemenL Telephone Interview wilh Philip R. Vollaod, Attorney, Rice, Vollend, 
and aijseon (Jen. 9, 1992), subsequent Interview (March 19, 1992).

141. See 1MHTC Report, supra none 27, et 6.
142. RestaTP'4ENT (Second) op tru s ts  ( 244 (19591 (Tho tnutee la entitled 

to indemnity out of the trust citato few expense* properly incurred by him in Ihe 
admlniitnltoo oI tho tnut.*).
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The dissenting plaintiffs also object to the chapter 66 provisions 
because a cash based settlement would be easier to administer than a land- 
based settlement According to this rationale, die addidonal delays inherent 
in reconsdtudng a land trust and the possibility of contiguous lidgadon to 
defend the trust s ddc to lands more than offset trie "security" of a 
reconstitute*' i-nd trust. Although the state does not seem to be willing 
and/or able to provide such a settlement,143 die dissenting plaintiffs' 
argument is compelling in light of die dtreat to the sctdement posed by the 
environmentalist intervenors.144 Substitutions will definitely create 
problems, especially if the dale docs not return to the trust former trust 
lands owned by municipalities or widiin state patks and refuges.143 
Furthermore, most of the valuable land in die state lias been designated for 
specific uses since statehood, so choosing replacement lands with 
sufficiently high value is likely to be an arduous (ask. Even if the trust 
were to be successfully reconstituted with land, subsequent problems arc 
likely to arise in administering the land-based trust.

B. The State’s Interests
The state's primary constraint in negotiating a settlement is a lack of 

cash funds with which to compensate the trust. Beyond this, the state has 
an interest in reducing its involvement in costly and time-consuming 
lidgadon widi respect to the trusL146 Tlie stale hopes to manage the trust 
lands at their highest and best use, consistent wilh die legislature's broad 
audiority over all state land under the Alaska Constitution.147 However, 
sucli powers do not necessarily extend to lands contained in the federally 
created land mist.14* lb  the extent the state has already given tmst lands 
to municipalities or native corporations organized under the Alaska Nahve

143. Set supra note 136 and accompanying text.
144. Sic infra Part VI.C.
145. Chapter 66 does nor provide for tbe reium ot these land! lo tbe tnut. 1991 

A lu la  Sen. Lawi ch. 66.11 54-55.
146. See, eg., 1991 Alaska Sen Lawi ch. 96,185 (appropriatuw 5500,000 from ihe 

mental health truit Income atxoc.nl in the general funu to the Department ot Law 
to pay coata associated wilh the We in  litigation (or the fiscal year ending June 30,
1991). Tbe ante it currently paying the plaintiffs' attorney's fees, and tbe 
continuation of this practice has led al least one observer !t> refer lo chapter 66 as 
a “lawyer’s full employment act* Interview wilh Philip R. Voliand, Attorney, Rice, 
Voliand, and Gleason (March 19, 1992).

147. A la s k a  COHST. art V1IT, I  2 C'rbe legislature shall provide for the 
utilization, development, and conservation of all natural resources belonging lo the 
State, including land and waters, for tbe maximum benefit of ita people.^.

148. University of Alaska held that, despite article V III, section 2 of the Alaska 
Constitution, the state could ooly remove trust land if it compensated the trust fc* 
tho fair market value of the land removed. State v. University of A luka. 624 P.2d 
807. 815-16 (Aluka 1991).
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Claims Settlement Act ("ANCSA"),1*  the state vehemently opposes 
invalidating such conveyances.1” Likewise, tlie state wants to prevent 
the invalidation of legislative designations of former tmst lands as state 
pails or wiiillife refuges.

Tlie current uncertainty over title to former trust lands is the primary 
incentive for tl»e state to reach a scrtlemenL As a result of the July 1990 
injunction11' and public notice of Ihe trust's claim to former tmst lands, 
it has been difficult to sell trust land purchased from tlie state. 
Furthermore, those who have purchased thcise tmst lands cannot obtain 
patents111 from the state, and projects such as the Wishbone Hill coal 
mine have been delayed.115 Tlie injunction, coupled with confusion over 
title, gives (lie state sufficient incentive lo relinquish its set-off right in 
order to reach an agreement with the plaintiffs.

C. Tlie Environmentalist Intervenors’ Interests
The Intervention by eight environmental groups creates potential 

problems for the current proposed settlement agreement. The 
environmentalists' claims can be classified in two general categories. The 
first Involves Ihe agreement’s disregard for Alaska's public land 
management policies; Ihe second concerns die legislative process involved 
in passing chapter 66.'**

1. Public Lind Management Issues. The sealemei it has been attacked 
on constitutional grounds, based on article VIII, section 10 of the Alaska

149. See 43 US.C . 5 1601 el seq. (1988).
150. It is unlitely that tormcr trust lands which havo been conveyed to native 

corporations organized under ANCSA can be relumed lo the truit See Tyonek 
NaUve Corp. v. Secretary of the Interior, 836 F id  1237 (9lh Cir. 19881 (holding that 
to tbe extent mental health tnut lands havo not yet been patented to the Slate by tbe 
Secretary of the Interior as required by the Alaaka Statehood Act, they are 
withdrawn from appropriation jndci tbe public land law) (citing 43 US.C. I  1610(a)

151. Sec supra note 124 and accompanying (cat.
152. A ‘'patent,’ in thia conteat, refers to "ftjho inatnuneot by which a state or 

government granta public landa to an to dividual’  Black 's L aw  DtrnoNZ.AY 1125 
(6th ed. 1990)l

153. The Wishbone H ill coal mine it a prepared surface coal mine located in the 
Matanuaka River valley near Palmer. The itate has been prohibited from bailing a 
surface coal mining permit to Idemitsu Alaska. Inc., (he project's developer, by the 
aupeiior court's preliminary injunction issued July 9, 1990. See suprt note 124 and 
accompanying teat. The superior court denied Idemitsu's subsequent motion to 
modify thu preliminary Injunction. Weiss v. Stale, Care No. 4FA-82-220G O  il, 
Memorandum Decision and Order, Superior Court for the S'tte of Alaska, Fourth 
Judicial District, April 15, 1991.

154. The material in thia section trace* tho 11 counts set out in the Complaint U  
Intervenon, tuprt note 121.
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Constitution.1” The constitution requires public hearings and, arguably, 
a bcst-inicrests determination before lands may be transferred to out-of- 
state o w n e r s h i p This restriction applies to such transfer only if the 
MHTA is not designated a state entity. If th: MHTA is designated a stale 
entity, the transfer would not be considered out-of-state ownership. 
Because the MHTA is managing lands to maximize income for selected 
beneficiaries (as opposed to the state), and stncc it is ajguably not suhject 
to public scrutiny, the MHTA may be classified as something other titan 
a state entity.1” Titus, transfcis of slate land to MHTA may be subject 
to this constitutional provision.15*

Alaska Statutes sections 38.04 and 38.06 contain the stale's principal 
safeguards of Ihe public interest, as required by article VIII, section 10 of 
the Alaska Constitution1” In addition to requiring a public hearing,'*0 
these sections also require land use planning and classification,161 
multiple purpose use of state lend,1” and reservation of public rights of 
access to public water and public land.1” Chapter 66 exempts the 
MHTA from all of these requirements except public notice. The 
environmentalists claim that this exemption violates article IX, section 15 
of the Alaska Constitution165 and Alaska Statutes section 37.I3.010166

155. At s s k a  Const, art. V II! , { 10.
156. let. ("No disposals or leases of state lands, or interests therein, shall be made 

without prior public notice and otber safeguards ot the public interest as may be 
prescribed by law”).

157. Alaska Commercial Fishing & Agriculture Bank v. O/S Alaska ComI, 71S 
P2d 707 (Alaska 1986), addreocd whether the Bank ("CI'AU") is a "stale agency’ 
for the purpose of maritime lien foreclosure proceedings. The Alaska Supreme 
Court stated that it docs not address Ihe siatus of purported state ageocies in the 
abstract,’  but rather "considers] Use entity’s status solely for Ihe narrow purposes 
accessary to that litiga'ioo.’  Id. at 7084)9. In making the determination, tbe court 
will “batanue an enUty'i autonomy against the slate's retained control.’  Id. at 711.

158. Section 10 of chapter 66 requires the MtnTA to give public notice in the 
manoer provide j  under A luka Statutes sections 38 05.945(0) and (c). 1991 Alaska 
Sea. Laws ch. 66,1 10; ALASKA STAT. I I  38.05.945(b), (c) (1989).

159. A la s k a  STAT. i t  38.04.0Q5-.9I0, 38.05.005 .990 (1989).
160. Alaska Stat . 138.05.946 (1989).
161. ALASKA Stat . t  38.04.005-.910 (1989).
162. See, eg., A laska STAT. I I  38.04.065(b), 38.01.910(5), 38.05285 (1989).
163. A la s k a  S t a t .  I I  38.04.055 (1989). Forest plans must take into account 

protection ot Gsh and wildlife habitats, wetlands, water quality and toils. Id. 1 
41.17230. Tbe statutes also require appraisers ot land before disposal. Id. I  3805840, 
u  well u  reservations ot rights to tbe slate in connection with talcs and leases. Id. 
I  38.05.125.

164. 1991 Alaska Seas. Laws ch. 66,1 10 (codified at A laska Stat. I  37.14.009 
(Supp. 1991)).

165. A la s k a  C onst, art. [X, I  15 (“At le u l twenty-five per cent of all mineral
icoo rentals, royalties, (and| royalty sale proceeds . . .  received by the State shall bo 
placed in * permanent fund, the principal ot which shall be used only tor those 
Incamo-pruducing investments specifically designated by taw as eligible tor permanent
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by not requiring any deposit of trust income to (lie general funds until the 
needs of the mental licalth program have been met.

The intervenon; argue that under both (he Alaska Constitution and die 
common law, die stale is viewed as a trustee of the stale's public lands and 
resources for die benefit of all cidzens. This argument is grounded in both 
the state’s general authority under article VIII, section 2‘“ and the 
"common use" clause in article VIII, section 3 o f the Alaska 
Constitution."* Alaska case law has clarified these constitutional 
provisions.

In Herscher v. State Department of Commerce,'10 the Alaska 
Supreme Court referred to the stale as "trustee of the natural resources for 
die benefit of its citizens."1’1 In a similar context, the court had 
previously described migrating schools of fish in inland waters as being 
"held in trust for the benefit of all the people of die state.”175 The 
court’s discussion of the “common use" clause in Owslchek v. State Guide 
Licensing & Control Board175 indicates that the clause itself is firmly 
grounded in common law.174 The Owslchek decision cites175 as leading 
cases in this area the United States Supreme Court's late nineteenth century 
decisions in both Geer v. Connecticut17,1 and Illinois Central Railroad v. 
Illinois.'71 The Owslchek court stated that ”[iln light of this historical

fund investment*.").
166. ALASKA STAT. I  38.05.945(g) (1989) (requiring fifty percent of i l l  m inerii 

leise ren lib  and royalties and fifty percent of net profit (bares from oil and gas 
leases to be deposited In tbe Permanent Fund).

167. 1991 Alaska Sea. Laws ch. 66,1 10.
168. Alaska Const, art. VIM, i  2 ("The legjslaturc shall provide for the 

utilization, development, and conservation of all natural resource* belonging to the 
State, including land and waters, for the maximum benefit of its people.^.

169. Id. I  3 ("Wherever occurring in their natural state, fiah, wildlife and waters 
are reserved lo the people for common use.").

170. 568 P2d 996 (Alaska 1977).
171. Id. al 1003.
172. MetlakaUa Indian Community, AnnelUi Island Reserve v. Egan, 362 P2d 901, 

915 (Alaska 1961), vacated, 369 US. 45, affd, 369 US . 60 (1962).
173. 763 P2d 488 (Alaska 1988).
174. Id. at 494-96.
175. Id.
176. 161 US . 519 (1896), overruled by Hughes v. Oklahoma, 441 US . 322, 325 

(19791. In Geer, the Supreme Court had previously held that a state’s control over 
its wildlife is to be exercised "as a trust for the benefit of the people, and not as a 
prerogative for the advantage of the government, as distinct from the pecplo, or for 
Ihe benefit of private Individuals as dlstingulshr.d from the public good." Geer, 161 
US. at 529. However, the //usher Court noled that “(t]he Gear analysis has. . .  been 
eroded to the point of virtual extinction in cases involving reguUuon of animals' 
Hughes, 441 US . at 331.

177. 146 US . 387 (1892). In the context of n public trust in navigable waters, tbe 
Court held that "(t]be State can no mors abdicate Us trust over property in which the
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review wc conclude thai the common use clause was intended to engraft 
in our constitution certain trust principles guaranteeing access to the fish, 
wildlife and water resources of the stale."

Tltesc objections to tlie settlement fail to recognize several fundamental 
aspects of the dispute. The original trust lands which the state will be 
returning to the MHTA were never truly state lands to be managed for the 
benefit of the stale’s entire population. Instead, they were only to be 
managed by the state as trustee for (he mental health trust beneficiaries. 
They arc in stale hands now only due to the stale’s derogation of Its trustee 
duties under the original grant from Congress. Similarly, tire substituted 
lands are transferred only to compensate Ihe tmst for tlie stale's breach of 
its fiduciary duty.

Since, according to tlie settling plaintiffs, much of the value of the 
former trust lands still within tlie state's itossession lies in mineral rights, 
an attack based on section 6(i) of (lie Alaska Statehood Act could 
jeopardize the settlement. Section 6(i) provides:

The granti of mineral lands to die Slate of Alaska under subeections (a) 
and (b) of this section are made upon the express condition that all sales, 
grants, deeds, or paleni /or any of the mineral lands ao granted sltall be 
subject to and contain a reservation to die Stole of all of the minerals in the 
lands so sold, granted, deeded, or patented . . .  ,m

It also provides that a breach of this provision results In forfeiture of the 
mineral lands to the United Stains, upon the initiation c f appropriate 
proceedings by the Attorney General in the United States District Court for 
the District of Alaska.1*0 This provision presents a two-pronged problem. 
First, if the MHTA is held to be a private party, ihe initial transfer of the 
mineral rights from the DNR could result in forfeiture. Second, if the 
MHTA is construed as a public body, any conveyance or lease from Ihe 
MHTA to a private party in Ihe course of the MHTA’s profit-seeking land 
management cotdd result in forfeiture.

However, the clear text of the Alaska Statehood Act111 could defeat 
an attack against the settlement under section 6(i). Section 6(i) explicitly 
refers only to grants made to the State under sections 6(a) and 6(b) of the 
A ct The grant under the AMHEA was incorporated into the Act under

whole people trr interested . . . (him il cm  abdicate its police powers in the
admlnalnfion of government and the preservation of the peace." /d at 453. The 
Alaska Supreme Court referred lo Illinois Central Railroad as "(he lodestar of
American public trust law." Owsichek, 763 P2d at 495.

178. Owslchek, 763 P2d at 496.
179. Alaska Statehood Act, Pub. L. No. 85-S08, I  6(1), 72 Stat. 339, 342 (1958).
180. Id.
181. Set supra note 177 and accompanying text
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section 600.'° and thus, section 6(i) should not apply to the mental 
health trust lands.

Such attacks could also be defended based upon tl«e principles 
announced In State v. Lewis.'*' This case held tliat only legislative 
approval is necessary once Congress has consented to release the section 
'-<i) restrictions,114 Such congressional consent wilh respect to the 
reconstitution of lire mental health trust can be inferred by the AMHEA’s 
provision that the original land grant expressly included mineral rights.1*1 
Since Congress firmly intended that the AMHEA establish a trust to 
support Alaska's mental health program, Congress likely would approve 
the return of land which would have remained in the trust if not for the 
unauthorized actions of the trustee.

The Supremacy Clause of the United Stales Constitution also supports 
the settling ptuties’ counterarguments. The Constitution indicates that the 
AMHEA should supersede Alaska's statutory and constitutional 
safeguards.1*' Tire Alaska Supreme Court has stated that "we must, 
when possible, construe statutory provisions in such a way as to avoid 
unconstitutionality rather than simply void them on the basis of an 
interpretation which renders them constitutionally infirm."l,, However, 
the Supremacy Clause argument is more effective with respect to the 
original trust lands than to substitution lands, which have never been a part 
of the congrcsslonaJly created trust. In tltis respect, a settlement which 
replaces former trust lands with cash - rather than other lands subject lo 
protection under Alaska law - may be preferable in that it would avoid the 
more difficult constitutional questions.

2. Legislative Process Issues. In addition to the objection based on the 
substantive land management provisions of diapte*- 66, the intervenors also 
object to the process by which the legislature passed the bill. These 
arguments have a basis in the Alaska Constitution.

182. Stc supra nolo 22 and accompanying text.
183. SJ9 P2d 630 (A luka 1977), appeal dismissed, 432 U 5 .901 (1977).
184. Id. I I 641
tas. Pub. L. No. 81-830,1202(c), 70 SUL 709,711 (1956) (“A ll grants mode or 

confirmed under thia aectlon d u ll include mineral depodta . . . . “).
186. US . CONST, on. V I ( T b ii Constitution, and the lawi ot the United SUlea 

which th ill be made In pursuance thereof. . .  r hall be the nipreme law of the land; 
and the judge* In every atate d u ll be bound thereby, anything In the Conatltutlon or 
lawi of any aUto to the contrary notwithstanding.").

187. Hammond v. Hortbeck, 627 P.2d 1052, 1059 (A luka 1961)(cltlng 2A C  
Sanda, SUTHERLAND STATUTORY CONSTRUCTION 145.11 (4th ed. 1973); Boucbor V. 
Engjtrom, 528 POd 456, 462 (Alaska 1974)).

The intervenors assert a violation of article II, section 13 of (lie Alaska 
Constitution.1** T ie relevant portion of section 13 states tliat "|b]ills for 
appropriations shall be confined to appropriations."1** The intervenors 
reason dial chapter 66 makes an appropriation by conveying lands that may 
be used for mental heal tit purposes without any further action by the 
legislature. Huts, it violates section 13 because it accomplishes other 
purposes in addition to the appropriation. The state counters by arguing 
that the term "appropriation" in this context should be construed to refer 
to a setting aside of a certain amount of money, but not of land, for a 
specified puipose.190

Tlte intervenors also argue tliat chapter 66 violates article II, section 14, 
which provides that “|n]o bill may become law unless it has passed three 
readings in each house on tluec separate days."191 Tlie puipose of this 
language is to ensure that the legislature knows what it is passing.1” The 
environmentalists argue that because the legislators did not have access to 
the list of hypothecated lands at the lime they passed the bill, they 
technically did not "read" the bill.1” The Stale counters thal the 
legislature knew what it was enacting and thal the incorporation by 
reference of the hypothecated lands list was perfectly consistent with the 
constitutional requirements.

Tire environmentalists are particularly concerned with the hypothecated 
land list because it includes over four million acres of the state's most 
valuable land. They argue that hypothecating the lands as security was a 
conveyance of land interests will rout reasonable safeguards of the public 
interest as required by article VIII, section 10. The environmentalists 
further allege thal by incorporating tire hypothecated lands list that neitlrer 
the legislature nor the public had seen, the legislature effectively delegated 
its legislative powers to DNR and the plaintiffs.19* They feel that this 
aspect of chapiter 66 provides insufficient procedural safeguards for the 
public and insufficient substantive standards fo r DNR and the 
plaintiffs.195

1992] MENTAL HEALTH LAND TRUST 371

188. Complaint at Intervenon, supra note 152, at 21.
189. Alaska Const, a it  I I , i  13.
190. Tho Hale re lie* on Thomas v, Rosen, 569 P-2d 793 (Alaska 1977), which 

interpreted "appropriation" as the term is used in article II, section 13 of the A luka 
Constitution, providing that tbe governor may, by veto, "strike or reduce items in 
appropriation bills." Alaska Const, art II, 113.

191. Alaska Const, art. II, 114.
192. See North Slope Borough v. Sohlo Pelrdcum Corp., 585 P2d 534 (Alaska 

1978); State v. A.U.V3J. Voluntary, 606 P2d 769 (A luka1980).
193. Complaint of Intervenors, supra note 152, at 2.
194. Id. at 2.
195. Id.



196. Telephone Interview wilh June* Gottstein, Attorney, Law Office of James 
Gottstein, and David Walker, Attorney, Law Office of David Walker (Jan. 9,1992).

177. Philip Voliand points out throe potential problems with this process: (1) the 
inherent incompetency of the class, (2) its statewide distribution requiring broad 
public notice, and (3) tho complexity of the settlement agreement. Mr. voliand 
suggest* that a toedal master be appointed to colled and summarize comment!. 
Interview with Philip R. Voliand, Attorney, Rice, Voliand, and Oleaaon (March 19,

VII. Conclusion : Reconciling the  interests

One unequivocal fact looms over t' d Weiss litigation: then: is a need 
for timely settlement and final adjudication. Titc interests of both the 
plaintiffs and Ihe state would best be served by prompt resolution of the 
dispute. Tbe chapter 66-based settlement relieves the state from making 
burdensome cash payments to compensate the trust for the win:turned land. 
By not forcing tlie return of land conveyed to municipalities and native 
corporations, this settlement also reconciles the public interest wilh Ihe 
plaintiffs' desire to have a reconstituted bust that resembles the original.

A threshold concern will be the validity of the environmentalists' 
objections. Final adjudication on these issues seems distant; all parties are 
likely to exhaust tlieir rights of appeal. Even if these issues are eventually 
resolved in favor of the stale and Ihe settling plaintiffs, notice to the class, 
subsequent receipt of the class's comments, and an eventual fairness 
hearing will further delay final adjudication,1” Once final adjudication 
occurs, the process of reconstituting the trust with land will surely prove 
lengthy and complex, although the settling plaintiffs' counsel is already 
wotking on developing this process. Under the express terms of chapter 
66, the trust must be fully reconstituted by December 1,1994 (which falls 
within the last week o f the Hickel Administration's tenure of office), or 
else the plaintiffs may foreclose upon tlie hypothecated lands.

An alternative approach, advocated by the dissenting plaintiffs as well 
as the environmental intervenors, involves a solution similar to chapter 210
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Ironically, a majority of the Weiss plaintiffs, as well as the state, 
believes that the participation of ihe environment,’’! intervenors will 
ultimately benefit the settlement process.1*1 Tlie superior court’s evenlual 
ruling on a settlement proposal will likely be appealed to the Alaska 
Supreme Court If tlie supreme court were to approve a settlement based 
on chapter 66 - over the objections raised by the intervenors - it would 
provide res judicata and collateral estoppel grounds on which the MHTA 
could defend conveyances of trust lands In the future. Thus, that which 
acts as a current impediment to a settlement process could eventually 
provide long-term efficiencies that benefit the named parties involved.
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of the 1990 Alaska Session Laws.1” Such a plan would retain those 
original mental health trust lands which are still in the trust. In addition, 
it would call for the state to devote six percent o f the general fund budget 
annually to mental health programs. A final component would, as 
proposed in chapter 66, create the MHTA to prioritize the funding of 
programs, thereby removing responsibility from Ihe legislature.199

Tltcre are several obstacles to such a plan. First, the Hickel 
Administration rejected such a plan last year due largely to the annual 
burden dial It would place on die general fund. The administration prefers 
to compensate the trust with land. The Hickel Administration also opposes 
die designation to die MHTA of die legislature's and governor's discretion 
over dte prioritization of expenditures in the absence of a land-based 
trust.2”  In addidon, the majority of the plaintiffs are fearful of losing die 
potcndal for a windfall dial would result from discoveries of oil or mineral 
reserves on trust lands.201

The superior court should expedite dte schedule for dte case on remand 
to whatever extent possible, given die twin necessities of briefing fully the 
complex issues involved and writing opinions as bases for subsequent 
appeals. For a chapter 66-bascd settlement to work, time is of the essence 
to prevent the foreclosure on hypodtccaied lands. While the current 
settlement approach may not be die most ideal prooosal in terms of ease 
or cost of administration, it would both reconsv.. ic the tmst at the fair 
market value of the original lands and provide a corpus that could be 
preserved in virtual perpetuity. The setderacnt can work only if the courts 
rule against the environmental intervenors' legal claims. If this occurs, 
then the current sedlement seems viable. If die intervenors prevail, or If 
the parties determine that die reconstitution process cannot meet the 
necessary timetable, then the alternative solution based on chapter 210 
would be in order, especially given Its relative case of administradon. The 
courts and the parties must not lose sight that only a timely settlement and 
final adjudication will allow menial healtii advocates and the state to focus

198. See supra text accompanying note 96. Tbe similarity lies in tbe provision in 
botii Mr. VoUand's proposal and in chapter 210 tor six percent of the stale's 
unrestricted general fund revenues to bo applied annuaJJy to mental be&lth programs.

199. See supra text accompanying note 96; see also Hot Beroton, Mcntal-health- 
trust Plaintiff Bocks Alternate Plan, ANOIORaOU DAILY News, March 20. 1992.

200. Telephone interview with Wendy S. Fcuer, Assistant Allorney General, 
Natural Resources and Environmental Section, Anchorage (Nov. 6, 1992).

201. Interview with David T. Walker, Attorney, Law Otfice of David T. Walker 
(Mar. 16,1992).



more attention on the real underlying goal of the AMHEA: to provide 
adequate programs for Alaska's mentally ill.
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Jo',n Stuart Kaplan
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Afterword

This section briefly describes tlx: status of the Weirs litigation as this 
issue of the Alaska Law Review goes to press. There ate currently four 
main categories of issues wliich must be resolved before the superior court 
will submit the settlement agreement to the plaintiff class for approval. 
The first group of issues are those raised by the environmental Intervenors, 
as detailed in the (ext of (his Note. These issues are currently being 
briefed, and oral arguments will likely take place in early January, 1993.

A second set of issues arc raised by the dissenting plaintiffs' motion 
in opposition to the proposed settlement. Tlte dissenting plaintiffs allege 
deficiencies in Use proposed settlement agreement and in the manner In 
which it was negotiated. Evidentiary Itearinrrs regarding these claims were 
held on September 24-25; the hearings aid not conclude in the time 
allocated and have been continued indefinitely. They will likely resume In 
January when tlie court hears oral arguments on the environmental issues.

Also, Marathon Oil Company ("Marathon") and Union Oil Company 
of California ("Unocal") filed a motion to intervene on September 4,1992. 
They oppose the provision in live settlement agreement which nominates 
tlx; state’s oil and gas leases in Cook Inlet as substitute lands. As lessees 
under these leases, Marathon and Unocal arc wary of being affected by the 
transfer of the lessor’s interest Such leases give the lessor various 
discretionary rights, and the oil companies arc worried that tlte MHTA, as 
lessor, might attempt to limit production or hold out for higher royalty 
rates. The court likely will not act on tlte oil companies’ motion until the 
environmental issues are resolved, since the opposed lease transfers will be 
blocked if the environmentalists succeed in blocking the entire settlement 
agreement.

Finally, a separate controversy was raised by the joint motion of the 
state and the settling plaintiffs to modify the July I, 1990 preliminary 
injunction and to cancel lis pendens with respect to certain lands. This 
motion seeks to let (he state issue patents to third parties who tiave already 
paid in full under land sale contracts. Because such third party rights are 
a primary consideration for the state, the settling plaintiffs’ willingness to 
join in this motion is a key to the state's support of the settlement 
agreement. If the court does not nile on this motion by tlx: end of 
November, either party can terminate the settlement agreement. Tlx: 
environmental intervenors and the dissenting plaintiffs both oppose this 
joint motion, claiming that granting (he requested relief would only lead to 
eventual further litigation.
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