


PRINCIPLES OF ALTERNATIVE SETTLEMENT

L The following land will be returned to trust status: Land originally
granted to the State under the Alaska Mental Health Enabling Act which () has not
been conveyed or encumbered by the State or reserved by law from public domain,
(b) is subject only to oil and gas leases, coal leases or other leases, timber contracts,
mining claims, or material sales, (C) is not necessary to carry out the purposes of an
interagency land management agreement, (d) is subject only to a land use or
right-of-way permit issued by the Department, and (g) has not been approved or
disapproved as a Municipal selection.

This description of land to be returned to >he Trust is different than that
provided in Sec. 54 of Ch. 66 SLA 1990. It deletes the Haines State Forest and
Tanana Valley forest from the list of land returned to the Trust and does not provide
for the "replacement” of land.

2. Principles of ownership, management and disposition of the lana
described in paragraph 1will remain as embodied in Ch. 66 SLA 1991 This means
that the land will be conveyed in fee, including subsu'face rights, to the Alaska
Mental Health Trust Authority. In the context of this settlement, the ACE intervenors
agree that, except for the public notice requirements of AS 38.05.945(h) and (C),
management and disposition of this land will be as private land and not be subject to
the provisions of AS 38.04 and AS 38.05.



3. The State will make an annual payment equal to six percent (6%) of tte
unrestricted general revenue of the State during each fiscal year as compensation for
land which is not returned to trust status. This money will be allocated to the Mental
Health Trust Income Account established by Sec. 11 of Ch. 66 SLA 1991

4. From the funds allocated to the Mental Health Trust Income Account,
Including proceeds earned from the management of the land, amounts will be
appropriated each year to meet the necessary expenses of a comprehensive mental
health program. The responsibilities of the Trust Authority, the Governor, and
Legislature in carrying out these obligations, the mechanisms for determining annual
expenses, and participation by various advisory boards, and the principles governing
use of Trust funds will remain as defined in Ch. 66 SLA 1991

5. To secure the State’s obligation to make annual payments from the
unrestricted general revenue of the State each year, land that was granted to the State
under the Alaska Mental Health Enabling Act and that is designated by law as a State
Park, State Forest, State Game Refuge, State Wildlife Refuge, State Game Sanctuary,
State Recreational Area, State Recre .tional River, State Wildemess Park, State
Maritime Park, State Special Management Area, State Public Use Area, Critical
Habitat Area, Bald Eagle Preserve, Bison Range, or Moose Range will be pledged as
security to the Mental Health Trust.
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6. Management of and title to the land described in paragraph 5 will remain
with the State and income from the land shall be deposited in the General Fund and
considered unrestricted general ircome of the State. In the event that the State forfeits
on its obligation to deposit 6% of unrestricted general income in the Mental Health
Trust Income Account, the Trust may elect to foreclose upon the land pledged as
security. Any action for foreclosure shall be filed in the Supreme Court which shall
retain jurisdiction of all issues related to foreclosure, including the transfer of title, the
parcels to be foreclosed, and the laws applicable to management of the foreclosed

|and.

7. The undersigned support S.B. 469 as introduced, incorporating these
changes and repealing certain pr visions of Ch. 66 SLA 1991

/11111
/11111
111111
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8. Upon the effective date of legislation incorporating this settlement, the
ACE intervenors would dismiss their complaint in intervention and support immediate
lifting of the injunction and lis pendens, and the objecting plaintiffs would withdraw
their opposition to Ch. 66 SLA 1991

We agree with these principles:

Erie Jorqenseiy
Sierra Club Légal Defense Fund, Inc.,
for ACE Intervenors

Jpnn Sisk for _ .
'-"Southeast Alaska Conservation Council
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SOURCE: David T. Walker

Counsel for Vern T. Weiss
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bodied in Chapter 66,
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D and E of the Settlement Agreement. The parties to the settlement
agreement desire to revise the settlement agreement concerning the
applicability of Section 6(i) of the Alaska Statehood Act, P.L. 85-
508, 72 Stat. 339 ("Section 6(i1)") to Original Trust Lands. It is
the parties® 1intent and interpretation of the Alaska Statehood Act
and the Alaska Mental Health Enabling Act that the provisions of
Section 6(i) are not applicable to Original Trust Land. The
parties recognize that others may argue to the contrary.
Consequently, the parties desire to modify the form conveyance
documents for Original Trust Land contained in Exhibits D and E to
make it clear that the Mental Health Trust Authority will not be
required to comply with the provisions of Section 6(i) unless a
court determines, as a matter of law, that Section 6 (i) applies to
Original Trust Land.

The parties hereby amend the Original Trust Land patents
and interim <conveyances <contained 1in Exhibits D and E of the
settlement agreement as follows:

[insert the underlined language]

Subject to ; The restrictions imposed by

Section 6(i) of the Alaska Statehood Act, Pub. L.

85-508 (72 Stat. 339) to the extent those

provisions are determined to apply as a matter of

law; and
The parties agree to jointly seek from the court a determination of
whether Section 6(i) of the Alaska Statehood Act, Pub. L. 85-508

(72 Stat. 339) applies to Original Trust Land.
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12(g)(iii) to make it clear that, because the trust is compensated
in the reconstitution process for diminishment of value associated
with mining claims and mining Jleases, the Mental Health Trust
Authority will be bound by the terms applicable to state mining

claims and mining leases. The parties hereby amend Article 111,

mining leases or mining claims which the Plaintiffs

Trust Authority shall be bound by and be entitled

to enforce the terms applicable to such mining

the reconstitution of the parcel subject to the

mining claim or lease, the mining <claimant or

mining lessee may negotiate different terms with

such negotiated state administered mining leases or

mining claims shall be considered to have returned
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estate to the trust.

DATED this '73*"'/day of June, 1992.

PLAINTIFFS: DAVID T. WALKER, ESQ., lead counsel,
and Attorney for Plaintiffs Vern T.
Weiss, fTather and next friend of
Carl Weiss, a minor child, and Earl
Hilliker, on behalf of themselves
and all others similarly situated

By: LtJou ~
43avid T. Walker

JAMES B. GOTTSTEIN, ESQ., Attorney
for Intervening Plaintiffs Alaska
Mental Health Association, Mary C.
Nanuwak, and John Martin on behalf
of themselves and all others

JEFFREY L. JESSEE, ESQ., Attorney
for Intervening Plaintiffs Anita
Bosel, Frances Doulin, Sharon
Goodwin, and Gabriel Mayoc

STATE: CHARLES E. COLE
ATTORNEY GENERAL

By: n w Ne Q- A
Charles E. Cole N
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS

VERN T. WEISS, father and next

friend of CARL WEISS, a minor

child, and EARL HILLIKER, on

behalf of themselves and all

others similarly situated; the

ALASKA MENTAL HEALTH ASSOCIATION,

MARY C. NANUWAK and JOHN MARTIN,

on behalf of themselves and all

others similarly situated;

ANITA BOSEL, FRANCES DOULIN,

SHARON GOODWIN, AND GABRIEL

MAYOC; and H.L., M.K. and ALASKA

ADDICTION REHABILITATION SERVICES,
Plaintiffs,

VS.
STATE OF ALASKA, Case No. 4FA-82-2208 CIVIL

Defendant.

SETTLEMENT AGREEMENT

COME NOW the undersigned parties, by and through their
respective counsel, to stipulate and agree as follows:

RECITALS -

WHEREAS, the Plaintiffs and the State have been engaged 1in
litigation since 1982 over numerous disputes relating to the
requirements of the Alaska Mental Health Enabling Act of 1956,
P.L. 84-830, 70 Stat. 709 (1956); and

WHEREAS, in an effort to resolve these disputes without
further litigation, the undersigned parties have negotiated a
proposed settlement, the basic terms of which were enacted in

Chapter 66, Session Laws of Alaska 1991; and
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WHEREAS, Section 58 of Chapter 66 provides:
This Act takes effect upon entry of a final order
dismissing Weiss v. State of Alaska, 4FA-82-2208 Civil,
and the expiration of any time for appeal. The superi—
or court shall advise the lieutenant governor and the

revisor of statutes when the Tfinal settlement and order
of Weiss v. State of Alaska has been approved;

and

WHEREAS, the undersigned parties seek judicial approval of
the terms and conditions of the settlement and if the settlement
is approved, seek dismissal of this action;

NOW THEREFORE, IT IS AGREED:

ARTICLE L.
DEFINITIONS.

The following words and phrases shall have the following meanings

(a) "Beneficiaries” means the beneficiaries of the trust
created by Section 202 of the Enabling Act and comprise the

members of the class represented by the Plaintiffs 1in this liti—

gation .
I
(b) "Chapter 66" means Chapter 66, Session Laws of Alaska

1991, attached as Exhibit A.

(c) "Collateral of Last Resort"™ means State land described in
Attachment 1 to "Lands Hypothecated to the Mental Health Trust,
May 1991," referred to in Section 56(a) of Chapter 66, and more
particularly described in pages of Exhibit B hereto.

(d) "Commissioner™ means the Commissioner of the Department
of Natural Resources, State of Alaska.

(e) "Enabling Act"” means the Alaska Mental Health Enabling

Act of 1956, P.L. 84-830, 70 Stat. 709 (1956).
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@) "Encumbered Original Trust Land"™ means land granted under
the Enaoling Act and that is subject to a lease, permit, oil and
gas lease, mining claim or mining lease, coal lease, easement or
right-of-way, timber sale, material sale contract, Jland sale con—
tract, 1interagency land management assignment, or some other encum—
brance of a similar nature not contained in the grant from the
federal government or to which that grant was subject.

(9) "Hazardous Substance™ has the same meaning as that term
is defined in AS 46.03.826(5), as now enacted or hereafter amend-—
ed, including any successor statutes to AS 46.03.826(5).

(h) "Hypothecated Lands" means the lands listed in "Lands
Hypothecated to the Mental Health Trust, May 1991" referred to 1in
Section 56(a) of Chapter 66, and more particularly described in
the attached Exhibit B, that have not been released pursuant to
Section 56(c) of Chapter 66 and Article 111, Section 21, of this
Settlement Agreement.

() "Legislatively Designated Areas" has the same meaning
as that set out in Section 55(b) of Chapter 66.

a) "Non-Reconstituted Trust Land™ means Original Trust
Land, or an interest therein, that will not be conveyed to the
Trust under Section 54(1) - (6) of Chapter 66 and for which an
exchange has been or will be completed under Section 54(7) of
Chapter 66.

(9] "Original Trust Land™ means land granted under the
Enabling Act.

(&) "Plaintiffs™ means VERN T. WEISS, father and next

friend of CARL WEISS, minor child, and EARL HILLIKER, on behalf
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of themselves and all others similarly situated; the ALASKA
MENTAL HEALTH ASSOCIATION, MARY C. NANUWAK and JOHN MARTIN, on
behalf of themselves and all others similarly situated, ANITA
BOSEL, FRANCES DOULIN, SHARON GOODWIN, and GABRIEL MAYOC; H.L.,
M_K. and ALASKA ADDICTION REHABILITATION SERVICES; and such other

parties as may be formally substituted for or added to the fore—

going.

(m) "Proposed Substitute Land"” means land that 1is proposed
by either the State or the Plaintiffs for conveyance to the Trust
under Sections 54(7) and 55 of Chapter 66 and this Settlement
Agreement.

(n) "Reconstituted Trust Land™ or "Trust Land"™ means land
that has been conveyed to the Trust Authority under Sections 54
- 56 of Chapter 66 and Article 111, Section 15, of this Settle—
ment Agreement, 1including Original Trust Land, Substitute Land,
or some other real property, and includes improvements or inter —
ests therein owned by the Trust.

(o) "Substitute Land" means land other than Original Trust
Land that will be conveyed to the Trust Authority under Sections
54(7) and 55 of Chapter 66 .nd this Settlement Agreement in
exchange for Non-Reconstituted Trust Land, and incluues 1improve —
ments or interests therein owned by the State.

(p) "Trust™ means the trust created by Section 202 of the
Enabling Act, as reconstituted under Chapter 66 and this Settle—
ment Agreement.

(Q) "Trust Authority"” means the Alaska Mental Health Trust

Authority established under Section 26 of Chapter66 or any
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successor entity or person that may subsequently be assigned one
or more of the responsibilities of the Trust Authority imposed by
Chapter 66 and this Settlement Agreement.

(r) "Trust Corpus"™ means the principal of the Trust, in—
cluding both real and personal property and cash assets properly
allocated to the Trust Corpus from Trust Receipts.

(s) "Trust Funds"™ means all cash assets of the Trust,
including cash that 1is part of the Trust Corpus and cash that is
Trust Income.

() "Trust Income"” means Trust Receipts that are not prop—

erly allocated to the Trust Corpus.

(w) "Trust Property™ means Trust Land, Trust Funds, includ-—

ing Trust Receipts, Trust Income, and Trust Corpus, and all other

assets owned by the Trust.
) "Trust Receipts”™ means cash or other liquid assets

ceived from the sale, management, or investment of the Trust's

assets.
ARTICLE 1I1.
INCORPORATION OF CHAPTER 66.
The provisions of Chapter 66 are incorporated herein. The

parties agree that the provisions of Chapter 66 meet the trust
responsibilities and obligations imposed on the State under the
Enabling Act. This Settlement Agreement is intended to clarify
the manner in which the State and the Plaintiffs are to discharge
their responsibilities and obligations set out in Chapter 66 and

to provide certain remedies for any breach thereof.
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The Trust will be reconstituted in accordance with the provi —

sions of Sections 54 - 57 of Chapter 66 and this Settlement Agree—
ment. In doing so, the undersigned parties agree as follows:
1. Information Sharing. (a) Each party will provide the

other access to all non-confidential files, a copier, and paper
as required.

(b) The parties will jointly develop a shared computer-
based information system. Information shall be developed by each
party in a format allowing exchange and retrieval of the informa-—
tion by each party through the shared computer-based information
system.

(c) Except for confidential analyses and confidential
information developed in the course of or in anticipation of
other litigation, the State and the Plaintiffs shall provide the
other party computer-based data in its possession or control
concerning parcels of Original Trust Lands, Hypothecated Lands,
and other State land, including but not limited to revenue pro—
jections and valuations.

(d) Neither party will charge the other for new information
developed by that party or for existing computer-based data
retrieved or formatted in the course of implementing Chapter *5.

(e) The following information shall be developed by the
State, unless the parties agree the Plaintiffs shall develop the
information, and provided to the other party:

Original Trust Lands: Information regarding (1) feder—

al selections, approvals, and patents; (2) the status
of title; and (3) encumbrances or conveyances plus, for
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Won-Reconstituted Trust Land and Encumbered Original
Trust Land subject to Section 54(4) of Chapter 66 or
election by the Plaintiffs under Section 54(6) of
Chapter 66 and Article 111, Section 8 of this Settle—
ment Agreement, (4) value, 1if already existing; (5)
revenue history; (6) revenue projections, 1if already
existing; (7) physical characteristics; (8) natural
resource features; (9) current use to the extent exist-—
ing files contain such information; (10) past use to
the extent existing files contain such information; and
(11) allowable uses;

Hypothecated Lands: Information regarding (1) federal
selections, approvals, and patents; (2) the status of
title; and (3) encumbrances or conveyances;

Potential Substitute Land: Information regarding (1)
federal selections, approvals, and patents; (2) encum-—
brances or conveyances; (3) value, 1if already existing;
(4) revenue history; (5) revenue projections, if al—
ready existing; (6) physical characteristics; (7)
natural resource features; (8) current use to the
extent existing files contain such information; (9
past use to the extent existing files contain such
information; and (10) allowable use.

@) Computer-based data, other than as described above,
that either party has will be provided to the other party, upon
request, in a timely manner subject to payment by the other party
of the reasonable job costs associated with the request.

(9) Any dispute under this Section, including (i) whether
the utility of the information justifies the expense to develop
it, and (ii) whether sufficient information has been developed
and provided to the other party, shall be resolved by the court
under Section 57 of Chapter 66.

2. Confidential Information. Except for confidential
information developed in the course of or in anticipation of
other litigation, the information described in Article 111,

Section 1, to be provided by the parties includes confidential

information (but not analyses), but its confidential nature shall
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be so stated by the State or Plaintiffs and may only be disclosed
to counsel for the S..ate or Plaintiffs, their employees, or
consultants, or any combination thereof, or to the court 1in the
event that a dispute 1is referred to the court pursuant to Section
57 of Chapter 66. To the extent a third party may have a legally
protectable interest in keeping the information confidential, the
third party shall be informed sufficiently in advance of the
possibility of disclosure for the third party to seek to have the
disclosure enjoined. The State or Plaintiffs shall advise each
other if any confidential information is not to be disclosed
under this section and the nature of such data. Counsel for
Plaintiffs and their employees and consultants to whom confiden—
tial information 1is disclosed may not further disclose the confi—
dential information (except to the court in the event that a
dispute 1is referred to the court pursuant to Section 57 of Chap—
ter 66 and this Settlement Agreement).

3. Termination of At-Will Interests. Except for rights
granted to the State, the State, after consultation with the
Plaintiffs and upon their request, shall terminate those third
party authorizations or interests in Original Trust Land to ba
conveyed to the Trust Authority that are, by the terms of the
document granting the authorization or interest, terminable
will. If t-laintiffs do not request termination, compensation to
the Trust will not be required.

4. Reducing Amount of Original Trust Land Used by State
Agencies. Original Trust Land or interests therein used by any

State agency (Agency) under a lease, permit, interagency land
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management agreement, 1interagency land management transfer,
management agreement, management right, or other use granted to
the State and not located within a Legislatively Designated Area
(except the Tanana Valley State Forest and the Haines State
Forest Resource Management Area), 1is subject to a determination
under this Section. Pursuant to this Section, the Conunissione-
shall determine the smallest practicable tract of land reasonably
necessary to support the Agency®"s use and shall convey the re—
mainder of the parcel to the Trust Authority.

(a) The parcel retained by the Agency may include 1improved
lands and a buffer zone surrounding improved lands as is reasona—
bly necessary for purposes such as safety measures, maintenance,
security, erosion control, noise protection and drainage. Par —
cels containing gravel or other building materials used in direct
connection with the State®s purpose 1in using the parcel and not
used simply as a source of revenue or services may also be re—
tained by the agency. The extent of the areas retained as a
source of materials will be the area disturbed but not depleted
as of July 1, 1991.

(b) Unless the Plaintiffs elect to have the land conveyed
to the Trust Authority subject to the rights of the Agency under
Section 54(6) of Chapter 66 and Article 111, Sections 8 and 15,
of this Settlement Agreement, the State shall retain full title
to the smallest practicable tract as determined hereunder for the
Agency, provided, however, 1if the parcel 1is used primarily for
access, a telecommunications site, electronic, light or visibili—

ty clear zones, rights-of-way, or similar uses, an easement may
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be reserved in lieu of full title if the Commissioner determines
that an easement affords sufficient protection, 1is customary for
the particular use, and would further the objectives of Chapter

6.

(c) If the Commissioner does not have sufficient informa—
tion to make a determination under this Section, the Commissioner
shall 1issue written notice to any State agency that the Commis—
sioner has reason to believe may be subject: to this Section. The
written notice shall provide that the information requested be
furnished to the Commissioner and the Plaintiffs by the Agency
within 45 days from the receipt of the notice. At a minimum, the
information provided by the Agency shall include:

(i) the function and scope of the Agency"s use of the
parcel;

(ii) a legal description of the lands in actual use;

(iii) a list of structures or other alterations to the
character of the land and their function, their loca-
4
tion on the tract, and date of construction;

(iv) a description of the use and function of any unaltered

land;

(v) a list of any rights, 1interests, or permitted uses
that the Agency has granted to others or that have
been granted to the Agency by others, along with dates
of issuance and expiration and copies of any relevant
documents. The Department of Natural Resources shall
assist the Agency in determining any rights, 1inter—

ests, or permitted uses that the Department of Natural
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Resources has granted to others for the parcel being
used by the Agency; and

(vi) if available, site plans, drawings, and annotated

aerial photographs delineating the boundaries of the
Agency"s facilities and locations of areas used.

(d) The Commissioner shall request comments from the Plain—
tiffs relating to the determination of the smallest practicable
tract. The Plaintiffs shall have 30 days to comment commencing
from their date of receipt of the Agency®s submission.

(e) The Agency has the burden of proof under this Section.
The smallest practicable tract determination by the Commissioner
shall be based on the information in the case file. The results
of the determination shall be incorporated into an appropriate
decisional document. The decision of the Commissioner shall be
final and not reviewable by the court under Sections 55(h) and 57
of Chapter 6b.

5. Conveyances of Unencumbered Land or Land Subject Only to
Qualified Encumbrances. When the State and the Plaintiffs agree,
or the court resolves a dispute pursuant to Section 57 of Chapter
66, that Original Trust Land is properly categorized as being
included in Sections 54(1) - (5) of Chapter 66, such land shall
be conveyed to the Trust Authority pursuant to Article 111, Sec-—
tion 15, below.

0. Non-Reconstituted Ti Land Parcels. When the State
and the Plaintiffs agree, or the court resolves a dispute pursu-—
ant to Section 57 of Chapter 66, that Original Trust Land is

properly characterized as:
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(i) land in Legislatively Designated Areas, except for the
Tanana Valley State Forest and the Haines State Forest
Resource Management Area;

(ii) land in which title has been conveyed out of State
ownership;

(iii) land selected by a municipality under AS 29.65 or under
former AS 29.18.190 - 29.18.200 and which selection
has been approved by the director of the division of
lands, Department of Natural Resources on or before the
effective date of Chapter 66 (which approvals were
enjoined by a preliminary injunction entered on July 9,
1990, and no further approvals may be made without a
modification of the preliminary injunction) and has not
been mutually agreed by the parties to be returned to
the State by a municipality for return to the Trust;

(iv) landsubject to contracts cf sale (including leases
which have been or may be converted to contracts of
sale);

(v) land properly entered under homesite, L mestead, open
to entry, or remote parcel entry programs prior to July
9, 1990;

(vi) landsubject to the Chena River Condemnation; or

(vii) land subject to conveyance under land exchange and
litigation settlement agreements entered into prior to
July 9, 1990,

such land 1is Non-Reconstituted Trust Land and the parties shall

proceed under Section 55 of Chapter 66 to identify Substitute
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Land to convey to the Trust under Sections 54(7) and 55 of Chap—

ter 66 and Article 111 of this Settlement Agreement.

7. Compensation for Encumbrances. (a) The Trust shall not

be compensated for encumbrances (i) set forth 1in Section 54(2) of
Chapter 66, or (ii) to which the federal was subject, 1including,
but not limited to, encumbrances granted to the State which do
not appear on the conveyance document because of the United
States Department of the Interior, Bureau of Land Management®"s
(BLM®"s) interpretation and administration of the merger of title
doctrine.

(b) Except as may otherwise be mutually agreed upon, com-—
pensation to the Trust for Encumbered Original Trust Lands con—
veyed to the Trust Authority, subject to encumbrances under Sec-—
tion 54(4) of Chapter 66, or which the Plaintiffs elect to re—
ceive under Section 54(6) of Chapter 66 (other than the encum—
brances set forth 1in Section 54(2) of Chapter 66), shall be
determined as follows:

(I) Rights-of-way, except where granted for a fairlmarket
lease rate, 1in which event the Trust shall receive the
lease payments and no other compensation shall be due,
by conveyance to the Trust of an equal acreage of
comparable land in the same vicinity. In the event
comparable land can not be located, land of equal value
to the acreage subject to the right-of-way shall be
conveyed to the Trust.

(ii) Leases, by calculating the leasehold value (the present

value of the difference between market rent and con-
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tract rant), 1if any, using a 10% discount rate and
conveying Substitute Land to the Trust under Sections
54(7) and 55 of Chapter 66 and Article 111 of this
Settlement Agreement, equal to such leasehold value.

(iii1) Land use permits not terminable at will, by conveying
Substitute Land to the Trust Authority under Sections
54(7) and 55 of Chapter 66, and Article 111 of this
Settlement Agreement, equal to the leasehold value of
the Permit (the present value of the difference between
market rent and the contract rent), 1if any. Leasehold
value will be determined by using a discount rate of
10%, and annual rental rate of 8% of the fair market
value of the land estate, for the length of the permit.

(iv) Subdivision roads (defined as internal roads within a
tract of Original Tr; st Lands created during the subdi—
vision process to provide access to lots within the
tract of Original Trust Land), if less than all of the
lots in the subdivision are conveyed to the Trust by
conveying Substitute Land as provided in Subsection
(1). If all of the lots in such a subdivision are
conveyed to the Trust, no compensation shall be due.

(v) Material sales by payment to the Trust of all payments
due under the material sale beginning July 1, 1991.

(vi) Other encumbrances, by conveying Substitute Land to the
Trust Authority as provided in Sections 54(7) and 55 of
Chapter 66 and Article 11l of this Settlement Agreement

as provided in subsection (i), provided, however, that
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nothing herein prevents the parties from agreeing to
other procedures for determining how to compensate the
Trust for such other encumbrances, similar to those
procedures provided in (i) - (v) of this Subsection.

8. Encumbered Land Electjon. When the State and the Plain—
tiffs agree, or the court resolves a dispute pursuant to Section
57 of Chapter 66, that Original Trust Land is properly catego—
rized as land subject to acceptance by Plaintiffs under Section
54(6) of Chapter 66, and after the amount of compensation has
been determined pursuant to Article 111, Section 7 of this Set-—
tlement Agreement, the Plaintiffs shall elect either conveyance
to the Trust under Section 54(6) of Chapter 66 any such Encum-—
bered Original Trust Land and have the Trust receive the compen—
sation set forth in Article 111, Section 7, or to have the Encum-—
bered Original Trust Land not conveyed to the Trust and have it
receive Substitute Land in exchange pursuant to Section 55 of
Chapter 66 and Article 11l of this Settlement Agreement.

9. Encumbered Land Remains Subject to Encumbrances. Encum-—
bered Original Trust Land that 1is conveyed to the Trust under
Chapter 66 and this Settlement Agreement shall be conveyed sub-—
ject to the terms of any valid existing encumbrance and the Trust
Authority shall abide by and be entitled to enforce the terms of
such encumbrance, except where the Trust 1is compensated with Jland
under Article 111, Subsection 7 (b) (i) of this Settlement Agree —
ment, in which case the State may elect to retain the right to

enforce the terms of such encumbrances. For the purpose of this
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Section, possible inconsistency with the Enabling Act iIs not
grounds to challenge the validity of an encumbrance.

10. Nomination of Potential Substitute Land. When Fxain-
tiffs determine that they are iInterested In reviewing certain
State owned land for possible exchange they shall preliminarily
nominate such land as potential Substitute Land and the informa-
tion set forth iIn Article I1Il. Section 1, pertaining to potential
Substitute Land shall be developed and provided to both parties.

11. Nomination of Substitute Land. (@) Except for lands
in Legislatively Designated Areas, the Plaintiffs may nominate
any land owned by the State and meeting the criteria of Section
55 of Chapter 66 as Proposed Substitute Land for conveyance to
the Trust. For the purpose of this section, land which has been
or may be selected under the Alaska Statehood Act, as amended,
may be proposed as Substitute Land.

((0)) IT the Commissioner objects that the land so nominated
does not meet the criteria of Section 55 of Chapter 66 or that
the tonal amount of land nominated as Proposed Substitute Land
gree e> -ds the amount of land foreseeably required to recon-
stitute u. Trust, then the Commissioner shall notify the Plain-
tiffs of his or her objaction. The Plaintiffs and the State
shall then have 60 days to resolve the issue. IT the issue 1iIs
not resolved within such 60 day period, the Commissioner may
refer the matter to the court for resolution under Section 57 of
Chapter 66. IT the Commissioner™s objection is to the amount of

Proposed Substitute Land and the court agrees, the Plaintiffs”
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12. Developing Exchanges .

(@ Joint Effort. The State and the Plaintiffs shall work
together to develop exchange proposals that meet the requirements
of Section 55 of Chapter 66, including mutually developing sys-
tems to efficiently handle the large number of transactions
involved. In. the event that the State and Plaintiffs reach an
impasse on an exchange or exchanges, the differences shall be
presented to the court for resolution under Sections 55(h) and 57
of Chapter 66.

(b) Parcels. Original Trust Lands parcels are the parcels
identified under Chapter 48, SLA 1987, except (1) where different
parceling is necessary or desirable to accomplish the reconstitu-
tion, or (i11) fTor purposes of valuation. For purposes of valua-
tion, large parcels shall be reparceled into the size they are
most likely to have been or would be sold in the marketplace.
These parcels shall be no less than 40 acres nor larger %han 160
acres iIn size 1In areas that are generally satisfactory for devel-
opment, except where parcels smaller iIn size than 40 acres are
legally conveyable. In the iInterpretation of this principle,
"areas generally satisfactory for development” means areas having
generally less than a 15% slope and no higher in elevation than
the locally defined contour of tree line, with areas above this
elevation being parceled as a separate tract or tracts. Areas

classified as a 40 acre size shall be those tracts with greater

accessibility to roads, water or airstrips; less adverse slopes;
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and more fTavorable development characteristics (soils, slope,
drainage), while 160 acre parcels shall be those iIn a remote
location with less desirable development characteristics. Set-
tlement development trends and local land regulations (zoning)
shall also be considered iIn the classification of parcels into 40
and 160 acre sizes. This classification process shall be con-
ducted jointly by the State and Plaintiffs and the parceling
results shall be mutually agreed to by the parties. These proce-
dures shall also apply to Proposed Substitute Land.

(¢ Aggregation Allowed. Subject to the requirements of
subsections 55(d) and (e) of Chapter 66, either individual par-
cels or groups of parcels may be exchanged.

(d Equal Fair Market Value Always Reouired Even When
Comparable Land Not Identified. The parties agree that the Trust
will be reconstituted only with Substitute Land .of equal fair
market value compared to Non-Reconstituted Trust Land or to
encumbrances on Original Trust Lands. When considering specific
exchanges, Substitute Land must be exchanged for Non-Reconstitut-
ed Trust Lands and encumbrances on Original Trust Lands on the
basis of equal fair market value, notwithstanding that comparable
Proposed Substitute Land under Section 55(d) of Chapter 66 h s
not been i1dentified.

(e) Revenue Generating Capacity of Substitute Land. When
considering specific exchanges, if there iIs no Proposed Substi-
tute Land comparable to the Non-Reconstituted Trust Lands for
which the Proposed Substitute Land is to be compensation under

Section 55 of Chapter 66, other land owned by the State may be
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proposed as Substitute Land, but only so long as its revenue
generating history and/or potential 1is comparable to the revenue
generating history and/or potential of the Non-Reconstituted
Trust Land.

@® Valuation of Parcels — General Rules. In determining
equal Tair market value under Chapter 66, valuations of Non-
Reconstituted Trust Land shall be based upon the fair market
value of the parcel or parcels without regard to encumbrances,
but with regard to physical access. Valuations of Legislatively
Designated Non-Reconstituted Trust Land may consider the special
and/or unique value which caused i1ts recognition for the legisla-
tively designated use, but may not be reduced because of the
restrictions on use resulting from the legislative designation.
Valuations of Proposed Substitute Lands shall reflect any change
in value resulting from the existence of an encumbrance. Valua-
tions of both Non-Reconstituted Trust Lands and proposed Substi-
tute Land shall include the contributory value of site ?mprove—
ments, such as site preparation (i.e., excavation, clea#ing,
grading, etc.), Till, building pads, roadbeds, runway base,
wells, and septic systems. For Non-Reconstituted Trust Land, the
value of other iImprovements such as paving, pipelines, electrical
transmission or distribution lines, and buildings shall not be
included. For Substitute Land, the value of other Improvements
such as paving, pipelines, electrical transmission or distribu-
tion lines, and buildings shall be included where the Trust
Authority is to take title to the improvements. Parcels shall be

assembled and considered together where appropriate.
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(@ Exchanges of the Mineral Estate of Non-Reconstituted
Trust Land.

(1) De Minimus Mineral Estate Values. When developing
exchange proposals for Non-Reconstituted Trust Land, 1if
the parties agree that there is no indication that the
mineral estate is of particular value, exchanges shall
be developed without formally determining the value of
the mineral estates of the Non-Reconstituted Trust Land
and the proposed Substitute Land. In determining
whether there i1s no indication that the mineral estate
iIs of particular value, the parties shall consider
whether the land was selected for mineral values,
whether there have been any mineral closing orders
applying to such land and the reasons for such clo-
sures, whether the geologic terrane is favorable for
mineral value, and other available i1nformation.

(i1) Mineral Exchanges. Exchanges of the mineral estate of
Non-Reconstituted Trust Land where the land is" not
considered to have a de minimus mineral value under
Subsection (@) (@) shall be accomplished as provided in
Sections 55 (¢) — (e) of Chapter 66 employing the
following criteria and as specified In Exhibit C:

A. geologic characteristics;

B. mineral characteristics;

C. mineral economic valuation estimates using
practical methods considering available data;

and
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D. differences in the states of knowledge of the
mineral endowment of the respective lands,
(111) Original Trust Land subject to state administered
mining leases or mining claims which the Plaintiffs
elect for conveyance to the Trust shall be considered
to have returned one-fourth of the comparable value of
the mineral estate of such parcel to the Trust.

(iv) The economic impact of the existence of mineral encum-
brances on Substitute Lands shall be considered prior
to comparison with Non-Reconstituted Trust Lands and
exchanges shall then be conducted as provided in Sub-
section (g) (@i) without further adjustment under
Subsection (@) (1in).

(v) The exchange process will be based upon comparability
as near as practicable. Differences iIn comparable
character shall be resolved through selecting Substi-
tute Land with different geologic and mineral charac-
teristics as agreed to by the parties. Differences In
states of knowledge shall be resolved through negotia-
tion between the parties.

(vi) If agreement between both parties regarding the evalua-
tion process or procedures cannot be attained, it shall
be subject to review by a Technical Review Committee
(TRC). The TRC will consist of five members, two
selected by the State, two by the Plaintiffs, and one
by the four so selected, consisting of recognized

experts from iIndustry, government, and academia.
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Rather than selecting a TRC, both parties may elect to
use the Alaska Minerals Commission for this purpose.
After review by the TRC or Alaska Minerals Commission,
any remaining dispute shall be resolved by thecourt
under Section 57 of Chapter 66.

(h) Date of Valuation. The date of all valuations shall be
the date of this Settlement Agreement.

(1) Severed Estate Permissible. If the land estate of
Original Trust Land is In a category that prevents iIts conveyance
to the Trust, but the mineral estate iIs iIn a category that allows
for i1ts conveyance to the Trust, the parties may agree to have
the mineral estate conveyed to the Trust and the Trust compensat-
ed for the land estate not returned as provided In Section 55 of
Chapter 66 and Article 111 of this Settlement Agreement. Unless
otherwise mutually agreed to by the parties, all other convey-
ances under Chapter 66 and this Settlement Agreement shall in-
clude both the land and mineral estates.

13. Hazardous Substances. (@ In the event the presence
of a Hazardous Substance on a parcel of Original Trust Land or
Proposed Substitute Land is known prior to the conveyance of such
land to the Trust Authority, then the State,

(1) 1n its sole discretion, shall elect to either (A) clean
up the parcel to a standard mutually agreeable to the
State and Plaintiffs, or (B) not convey the parcel and
compensate the Trust with Substitute Land equal 1n fair

market value to the parcel without the Hazardous Sub-
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®)

stance, as provided In Section 55 of Chapter 66 and
Article 111 of this Settlement Agreement; or

if mutually acceptable to the State and Plaintiffs,
need not clean up the parcel and convey the parcel
subject to an indemnification from the State iIn favor
of the Trust for any claim or loss resulting from the
presence of Hazardous Substances.

If a Hazardous Substance came to be located on Recon-

stituted Trust Land prior to its conveyance to the Trust Authori-

ty and is discovered after i1t has been conveyed to the Trust Au-

thority,
)

PROVIDED,

the State shall

be responsible to the Trust Authority for response
actions that are consistent with the National Contin-
gency Plan, 40 CFR Part 300, and in accordance with all
applicable provisions of the Comprehensive Environmen-
tal Response, Compensation, and Liability Act of 1980,
42 U.S.C. 9601 et seq., AS 46.03.822, and all other
similar environmental statutes or regulations®as may
now be or subsequently become applicable; and
indemnify the Trust Authority for other claims, losses,
Jjudgments, damages, and costs (including attorney and
consultant fees) resulting from the presence of a
Hazardous Substance which came to be located on Recon-
stituted Trust Land prior to iIts conveyance to the
Trust Authority,

HOWEVER, that an environmental site assessment,

appropriate iIn scope to the location and present and past use of
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the land, and acceptable to the Plaintiffs or Trust Authority (as
appropriate) and the State, shall be conducted as follows:

A. at the sole discretion and expense of the State,
prior to the conveyance of land to the Trust Au-
thority; or

B. after the conveyance of land to the Trust Authority
and prior the (A) disposal of such land, (B) dis-
posal of an interest in such land, or (C) authori-
zation of any use of such land with significant
potential for the release of Hazardous Substances,
whichever comes first, one-half of the cost for
such iInvestigation being borne by the State.

All reports and other iInformation either party receives as a
result of any such environmental investigations shall be provided
to the other party. The Department of Environmental Conservation
and the Commissioner shall be notified immediately of the known
or suspected presence of Hazardous Substances. Except s specift-
ically provided in this Section, nothing in this Section shall
prohibit or otherwise limit the Trust Authority®s or the State"s
right to assert any claims or defenses available to i1t under the
law.

14. Notice of Proposed Exchange. When the State and Plain-
tiffs have agreed upon an exchange, or prior to submitting a
proposed exchange to the court under Section 55(h) of Chapter 66,
the State shall provide notice of the proposed exchange in ac-
cordance with AS 38.05.945(b) and (¢) and furnish a copy thereof

to Plaintiffs. The notice shall identify the Proposed Substitute
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Land and the Non-Reconstituted Trust Land, and state that an ex-
change is proposed under Section 54(7) of Chapter 66. Either
party may modify i1ts position on a proposed exchange as a result
of the response to the public notice.

15. Conveyances of Land to Reconstitute the Trust.

(@ Land to be conveyed to the Trust Authority under Sec-
tions 54 and 55 of Chapter 66 and this Settlement Agreement shall
be granted to the "Alaska Mental Health Trust Authority,
trustee," by patent, in the form attached hereto as Exhibit D,
with the status of title agreed to by the parties or resolved by
the court under Section 57 of Chapter 66. The parties shall
jointly develop procedures for timely acceptance or rejection of
proposed conveyance documents and court review. If any such
Reconstituted Trust Land requires survey prior to issuance of a
patent, the State shall first convey such land hy issuing a
"Mental Health Trust Interim Conveyance,” 1in the form attached
hereto as Exhibit E, and then have the land surveyed aqd issue
the patent upon completion of the survey. As a general rule, the
conveyance document shall convey land by township and each con-
veyance document shall contain only one category of land (Origi-
nal Trust Land or Substitute Land), one type of estate to be
conveyed (land and mineral, land only or mineral only), and
segregate the surveyed and unsurveyed portions.

(b) The State, at its expense, may defend the status of
title as set forth in Subsection (@) of this Section. For Recon-
stituted Original Trust Land, if the status of title, as of the

date of the conveyance document, with respect to interests creat-
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ed by the State subsequent to the State receiving management
authority over such land whether by conveyance of such land from
the federal government, by approval for conveyance or patent, or
otherwise, 1is different than as set forth in Subsection (@) of
this Section, the State shall compensate the Trust for the dif-
ference as provided in Article 111, Section 7 of this Settlement
Agreement. For Substitute Land, i1f the status of title as of
the date of the conveyance document is different than as set
forth iIn Subsection (@) of this Section, the State shall compen-
sate the Trust for the difference as provided in Article II1,
Section 7 of this Settlement Agreement. The remedies provided 1In
this Subsection are exclusive.

16. Surveys of Reconstituted Trust Land. Parcels of Recon-
stituted Trust Land requiring survey shall be surveyed by the
State at i1ts expense in the order specified by the Trust Authori-
ty and completed as soon as practicable. Plaintiffs and the
State agree to jointly develop and propose to the Legislature a
survey budget for each fiscal year, provided, however, nothing
herein shall be deemed to mean that the State is not required to
complete the surveys as soon as practicable. In order to convey
land to the Trust, the parties agree that surveys appropriate to
the type of land conveyed shall be accomplished, considering
future Trust management and the potential uses the land, and
satisty local platting requirements.

17. Releases of Non-Reconstituted Trust Lands. For Non-
Reconstituted Trust Lands that have been exchanged for Substitute

Land, the Plaintiffs and the Trust Authority will, if requested,
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assist iIn the preparation of and will execute releases of iInter-
est from '"the Alaska Mental Health Trust Authority and Benefici-
aries of the trust created by Section 202(e) of the Alaska Mental
Health Enabling Act of 1956, PL. 84-830, 70 Stat. 709 (1956),
represented by the named plaintiffs iIn Weiss et. al. v. State.
4FA 82-2208 Civ.," to the "State of Alaska," i1n the form attached
hereto as Exhibit F, at the time the patent or interim conveyance
of the Substitute Land iIs issued.

18. Conveyances Recorded at State Expense. The patents,
interim conveyances, and releases of iInterest shall be recorded
at the State®s expense in the recording district in which the
land is located, with the original interim conveyances and pat-
ents returned to the Trust Authority and releases of iInterest
returned to the State.

19. Exchanges Not Re-opened As a Result of Acreage Adjust-
ments by BLM. The parties acknowledge tnat (1) many of the
Original Trust Lands are lands that have been selected %nd ap-
proved for conveyance but have not been patented because they are
unsurveyed, (2) i1t may be some time before the BLM surveys and
issues patents for those lands, and (3) the acreages of some
parcels as patented may vary from the acreages of those parcels
shown in the selections approved for conveyance. The parties
agree that no Chapter 66 exchange shall be adjusted if a later
BLM patent of a parcel of Non-Reconstituted Trusu. Land shows an
acreage fTigure different from that shown on the land records

employed during the process of reconstituting the Trust.
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20. Law Applicable to Reconstitution. (@) In reconstitut-
ing the Trust, 1t iIs the parties™ intent that:

(1) only the provisions of Sections 54 — 57 of Chapter 66

and the provisions of this Settlement Agreement apply;
(i1) except for (A) AS 38.05.945(b) and (c), and (B) as
otherwise specifically provided herein, the provisions
of State law that otherwise apply to the conveyance of
state lands do not apply to the conveyance of lands to
the Trust under this Settlement Agreement, provided,
however, that access to or along navigable or public
waters may be reserved from conveyances of Substitute
Land to the Trust (with the value of the Substitute
Land taking into account such reservations); and

(1i1) lands are not required to be In a disposal classifica-
tion in order to be conveyed to the Trust.

() In the event that claims are made challenging the valid-
ity of (i) — (111) of Subsection (@), the State and the:L Plain-
tiffs will defend the parties®™ right to proceed in accordance
with (1) — (i11) of Subsection (@).

(© If a final order 1is entered prohibiting the parties
from continuing to honor the terms of (1), (ii1), or (iii) of
Subsection (@), the parties shall have 60 days to arrive at a
mutually agreeable way to reconstitute the Trust iIn compliance
with such final order. In the event the parties are unable to
arrive at such an agreement, (1) i1f the final order requires a
contrary application of AS 38.04 or AS 38.05, either party has

the right to terminate this Settlement Agreement; or () 1f the
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final order requires the application of any other State law, the
parties may apply to the court for appropriate relief.

21. Release from Hypothecation. As the Trust iIs reconsti-
tuted by Substitute Land being conveyed to the Trust by the
interim conveyances or patents specified iIn Article Il1l, Section
15 above, the State may request that Plaintiffs execute a release
from hypothecation of specified parcels of Hypothecated Lands
from the Hypothecated Lands List in the form attached hereto as
Exhibit G, provided, however, that the lands remaining on the
Hypothecated Lands List shall at all times be sufficient to
provide security for the remaining exchanges to be accomplished
under Section 55 of Chapter 66 and this Settlement Agreement. In
the event of a dispute between the parties with respect to the
release of lands from the Hypothecated Lands List, the dispute
shall be resolved by tne court as provided in Sections 55 — 57
of Chapter 66.

22. Notice When Reconstitution Complete. Upon completing
reconstitution of the Trust pursuant to Sections 54 — 57 of
Chapter 66 and this Settlement Agreement, the Plaintiffs and the
State shall jointly send written notice thereof to the Governor,
the President of the Senate, the Speaker of the House, the Revi-
sor of Statutes, the Commissioner of the Department of Health and
Social Services, the Attorney General, the Commissioner, the
Director of the Division of Mental Health and Developmental
Disabilities, the Trust Authority, the Alaska Mental Health
Board, the Governor®"s Council for the Handicapped and Gifted, the

Advisory Board on Alcoholism and Drug Abuse, the Older Alaskans
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Commission, and the Alaska Native Health Board. Any disagreement
as to whether reconstitution of the Trust has been completed
shall be determined by the court under Section 57 of Chapter 66.

23. Remedy 1in Event Conveyance of Mineral Estate Violates
Section 6 Lil- The State and the Plaintiffs intend that unless
specifically excluded, the Mineral Estate as well as Land Estate
be conveyed to the Trust as part of the Trust reconstitution
process (including Hypothecated Lands acquired by foreclosure).

In the event that i1t is fTinally held that including the mineral
estate In conveyances of Original Trust Land or Substitute Land
to the Trust under Chapter 66 and this Settlement Agreement 1Is a
violation of Section 6(i1) of the Alaska Statehood Act, P.L. 85-
508, 72 Stat. 339, or 1is otherwise categorically prohibited, the
parties shall have 60 days to arrive at a mutually agreeable way
to resolve the issue. IT no such agreement iIs reached, this
Settlement Agreement shall be terminated.

24. Remedy iIn Event State Does Not Allocate Required Per-
centage of Unrestricted General Fund. AS 37.14.036(c), as enact-
ed iIn Section 11 of Chapter 66, provides that in each of the
following State fiscal years:

[T]lhe commissioner of revenue shall allocate from the
general fund of the state to the mental health trust
income account in the general fund an amount equal to the

percent of unrestricted revenue of the state specified
for that fiscal year:

FISCAL YEAR ENDING PERCENT OF UNRESTRICTED
STATE REVENUE

June 30, 1992 SiX percent

June 30, 1993 six percent

June 30, 1994 five percent

June 30, 1995 five percent

June 30, 1996 four percent
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June 30, 1997 four percent
June 30, 1998 three percent
June 30, 1999 three percent
June 30, 2000 two percent
June 3C, 2001 two percent
June 30, 2002 one percent
June 30, 2003 one percent

The provisions of AS 37.14.036(c) are of material importance to the
Plaintiffs iIn the resolution of this suit. The parties agree
that if, In any fiscal year, the commissioner of revenue, for any
reason, Tails to allocate the full amount provided under AS
37.14.036(c), the Plaintiffs are entitled to obtain an injunc-
tion, to which the State shall not object, requiring the commis-
sioner of revenue tc allocate the full amount provided under AS
37.14.036(c) to the Mental Health Trust Income Account. IT the
Legislature reduces the percentage of unrestricted revenue for
any fiscal year under the provisions of AS 37.14.036(c), the
Plaintiffs may obtain a judgment against the State (as to which
the State shall not object) that the reduction is void and obtain
an iInjunction against the State (as to which the State shall not
object) from spending the difference between the amount arrived
at using the percentages set forth above and the reduced amount.
25. Remedy i1n the Event of Breach of Good Faith and Fair
Dealing. In the event of a breach of the implied covenant of
good faith and fair dealing by either party resulting iIn an
inability to complete the reconstitution of the Trust by December
1, 1994 (or such extended time as may be agreed to by the par-
ties), and in addition to other equitable relief, a court may
equitably toll the date for reconstitution of the Trust by the

amount of time such party is iIn breach of the covenant.
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26. General Remedies for Breach of Reconstitution Provi-
sions. In the event of a breach of the terms of Chapter 66 and
this Settlement Agreement pertaining to the reconstitution of the
Trust, either party may seek appropriate equitable relief to
compel the other party to comply with the terms of Chapter 66 and
this Settlement Agreement. IT a party seeks equitable relief
under this Section, the other party will not assert as a defense
to the action that there exists an adequate legal remedy.

27. Remedy for Failure of Hypothecation. In the event that
the hypothecation of the Hypothecated Lands is declared ineffec-
tive by a final judicial order, the parties shall have 60 days to
arrive at a mutually agreeable way to address such invalidity.

In the event the parties are unable to arrive at such an agree-
ment, eilther party has the right to terminate this Settlement
Agreement.

28. Remediesfor Failure to Reconstitute the Trust. (@ In
the event the trust is not fully reconstituted by December 1,
1994 (or such extended date for reconstituting the Trust as may
be agreed to by the parties), unless such failure to reconstitute
the Trust 1is due to the lack of good faith on the part of the
Plaintiffs, the Plaintiffs shall, iIn addition to any other reme-
dies they may have, be entitled to foreclose on the Hypothecated
Lands as provided in Section 56(d) of Chapter 66 and Article 111,
Section 29 of this Settlement Agreement.

(b) If Plaintiffs are unable to validly and effectively

require reconstitution of the Trust as contemplated under Chapter
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66 and this Settlement Agreement, the Plaintiffs may apply to the
court for any other appropriate relief.

29. Foreclosure as Remedy. Plaintiffs are not required to
foreclose on the Hypothecated Lands prior to seeking any other
relief available to Plaintiffs. In the event of foreclosure, @)
the parcels to be foreclosed and manner of foreclosure, and (@)
entitlement to the future rents, proceeds, products, and profits
derived from the Hypothecated Lands, shall be determined by the
court under Sections 56 and 57 of Chapter 66.

30. Termination of Settlement. (@) Except as specifically
provided in this Settlement Agreement, any dispute whether termi-
nation of the settlement embodied iIn Chapter 66 and this Settle-
ment Agreement is appropriate shall be resolved by the court
under Section 57 of Chapter 66. In considering whether termina-
tion of the settlement is appropriate, the following factors
shall apply:

(i) the extent to which the Trust has been reconstituted;

(i1) the likelihood that the Trust will be reconstituted as

contemplated under Chapter 66 and this Settlement
Agreement If the settlement iIs not terminated;

(i11) the amount of work completed and funds expended toward
reconstitution of the Trust as provided iIn Chapter 66
and this Settlement Agreement;

(iv) the good faith of the parties;

(v) the prejudice to the parties iIf the settlement is or
IS not terminated; and

(vi) other appropriate considerations.
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((9)) In the event this settlement iIs terminated as provided
in this Section or otherwise, the settlement embodied in Chapter
66 and this Settlement Agreement shall be void and, except as
provided in Article 111, Section 31, the parties returned to
their respective positions as If this settlement had never become
effective, including the right to re-assert claims to Original

Trust Lands.

31l. Cancellation of Re-Notice of Lis Pendens and Modification to
Remove Preliminary Injunction With Respect to Certain Third Party
Transactions. (@) Plaintiffs recorded re-notices of lis pendens
affecting all Original Trust Lands i1n or about September 1990,
and by order of the Superior Court dated July 9, 1990, the State
has been enjoined

from issuing any patent(s) or other documents

or taking any further steps which convey or

transfer mental health trust lands or any

interest(s) therein, including without limita-

tion, any permits to use or occupy mental

health trust lands, or extract resources fTrom

any mental health trust lands, pending final

resolution of this litigation or earlier order

of this court.
Upon fTinal approval of this Settlement Agreement and Chapter 66
taking effect, all such third party rights are validated and the
need to litigate issues relating to title i1s eliminated. The
length of time, however, to obtain approval may cause substantial
hardship to certain third parties who have received patents or
who have entered into contracts to receive title to Original
Trust Lands from the State or municipalities. Therefore, upon
presentation of this Settlement Agreement to the court for ap-

proval, the State and the Plaintiffs executing this Settlement
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Agreement through counsel shall 1mmediately move for cancellation
of the re-notice of lis pendens and modification to remove the
preliminary injunction with-respect to Original Trust Lands in
which the State or any municipality conveyed or agreed to convey
title to a third party in the form attached hereto as Exhibit H.
For purposes of this Section, a conveyance or agreement to convey
by the State to a municipality is not one to a third party.

() In order to protect the Trust"s interests iIn the Origi-
nal Trust Lands described in Subsection (@), the parties agree
that 1T the settlement of this action contemplated by Chapter 66
and this Settlement Agreement is not finally approved by the
court, the Plaintiffs may reassert claims to such lands. The
parties further agree that If the settlement of this action
contemplated by Chapter 66 and this Settlement Agreement is not
finally approved by the court, or is terminated for any reason,
the State shall compensate the trust for the fair market value of
any valid interest(s) of the Trust that were cut-off after the
date the re-notices of lis pendens were canceled. The compensa-
tion may be made in land as comparable iIn character as practica-
ble to the land for which the Trust"s valid iInterests were cut-
off, as provided iIn Section 55 of Chapter 66.

(© If the court denies the motion or If an order approving
the motion for cancellation of the re-notice of lis pendens and
for modification to remove the preliminary injunction set forth
In subsection (@) 1iIs not entered within 4 months of the date the
motion is submitted to the court for decision, the parties shall

have 60 days to arrive at a mutually agreeable way to address the
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interests of such third parties and the Trust in the parcels of
Original Trust Lands. In the event the parties are unable to
arrive at such an agreement, either party may terminate this
Settlement Agreement.

@ This Section survives termination of this Settlement

Agreement.

ARTICLE 1IV.
ONGOING RESPONSIBILITIES
OF THE STATE AND THE TRUST AUTHORITY

1. General Trust Responsibilities and Obligations. The
parties agree that the State, iIn carrying out i1ts responsibili-
ties and obligations under the Enabling Act, acts through the
Governor and his or her Administration, the Legislature, and the
Trust Authority.

(€)) The Trust Authority is under the obligation when per-
forming functions related to the Trust to do so as provided in
Chapter 66, including without limitation,

(1) when exercising any discretion under Chapter 46 per-

taining to the Trust, to do so properly as provided in
Chapter 66;
(11) assuring that Trust Property and Trust Funds are admin-
istered properly;
(ii1) assuring that the Trust corpus is preserved and pro-
tected;
(iv) assuring that all revenue derived from Trust Property

IS deposited into the Mental Health Trust Fund or the

Mental Health Trust Income Account as either corpus or
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Iincome, as appropriate, pursuant to AS 13.38.010 et.
Seg-;

(v) assuring that Trust Funds are spent solely for Trust
purposes as provided in Chapter 66, unless an excess IS
properly determined to exist under Chapter 66; and

(vi) assuring that grantees of and contractors being paid
with Trust Funds spend Trust Funds in accordance with
Chapter 66, and the terms of the grant or contract.

(b) The Legislature is under the obligation when performing
functions related to the Trust to do so as pro/ided in Chapter
66, 1ncluding without limitation,

(1) when exercising any discretion under Chapter 66 per-

taining to the Trust, to do so properly as provided in
Chapter 66; and

(i1) appropriating Trust Funds solely for Trust Purposes
properly as provided in Chapter 66, unless an excess Is
properly determined to exist under Chapter 66.
(¢ The Governor and his or her Administration is Lnder the
obligation when performing functions related to the Trust to do
so as provided in Chapter 66, including without limitation,
(1) when exercising any discretion under Chapter 66 per-
taining to the Trust, to do so properly as provided Iin
Chapter 66;

(i1) assuring that Trust Funds are spent solely for Trust
purposes as provided for in Chapter 66, unless an
excess 1Is properly determined to exist under Chapter

66; and
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(iii) assuring that grantees of and contractors being paid
with Trust Funds spend Trust Funds in accordance with
Chapter 66, and the terms of the grant or contract.

2. Sharing of Information. (@ Except as provided under
Subsection (c), the parties agree that the Trust Authority is
entitled to receive at its request all information in the State"s
possession or control relevant to:

(1) the preparation, revision, or amendment of the inte-

grated comprehensive mental health program plan;
(i1) the planning of expenditures from the Mental Health
Trust Account; and

(ii1) the implementation of the integrated comprehensive
system of care established under the Enabling Act, as
determined by the plan.

(b) Information under (@) of this Section-includes informa-
tion that is confidential under state and federal law. To the
extent that information provided under this Section is confiden-
tial, i1ts confidentiality shall be so stated and provided subject
to appropriate safeguards regarding maintenance of confidentiali-
ty.

(© If the State asserts that disclosure of iInformation re-
quested by the Trust Authority is prohibited by law or otherwise
need not be made, 1t shall provide the Trust Authority with the
identity of the source and a description of the nature of the
information withheld, and the Trust Authority may seek appropri-

ate judicial relief to compel disclosure of the information.
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(i11) assuring that grantees of and contractors being paid
with Trust Funds spend Trust Funds in accordance with
Chapter 66, and the terms of the grant or contract.

2. Sharing of Information, (@ Except as provided under
Subsection (c), the parties agree that the Trust Authority 1is
entitled to receive at its request all information iIn the State"s
possession or control relevant to:

(1) the preparation, revision, or amendment of the inte-

grated comprehensive mental health program plan;

(i1) the planning of expenditures from the Mental Health

Trust Account; and

(111) the implementation of the iIntegrated comprehensive
system of care established under the Enabling Act, as
determined by the plan.

() Information under (@) of this Section-includes informa-
tion that iIs confidential under state and federal la/. To the
extent that information provided under this Section is confiden-
tial, its confidentiality shall be so stated and providgd subject
to appropriate safeguards regarding maintenance of confidentiali-
ty.

(© ITf the State asserts that disclosure of information re-
quested by the Trust Authority is prohibited by law or otherwise
need not be made, i1t shall provide the Trust Authority with the
identity of the source and a description of the nature of the
information withheld, and the Trust Authority may seek appropri-

ate judicial relief to compel disclosure of the iInformation.
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3. Taxation of Trust Land. The parties agree that Trust
Land is not subject to general taxation except that a private
leasehold, contract, or other iInterest iIn the property is taxable
to the extent of that interest.

4. Management of Other State Land. The parties agree that
Reconstituted Trust Lands shall be treated as private land for
purposes of the management of other State land, i1ncluding without
limitation, entitlements to preference rights and buffer zones.

5. Law Applicable to Management of Trust Lands, (&) Except
for the notice required under AS 38.05.945 (b) and (c), the
parties agree that Reconstituted Trust Land shall be managed by
the Trust Authority free from all State laws that apply only to
the sale, encumbrance, development or use of State lands not held
in trust.

() If a claim is made challenging the validity of subsec-
tion (&), the State agrees to defend its validity on all appro-
priate grounds, including the ground that enforcement of the
claim constitutes impairment of Plaintiffs® and Benefic{aries'
contract rights under this Settlement Agreement.

6. Access to Trust Land. The parties agree that the State
will reserve without charge legal rights-of-ways and easements
for access and for utility services to each parcel of Reconsti-
tuted Trust Land. Consistent with state and federal law, a right-
of-way or easement shall be located to assure adequate and feasi-
ble access for the purposes for which the right-of-way or ease-
ment is intended. Nothing in this Section requires the State to

provide access across non-State land.
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7. State Infrastructure on Trust Lands. The State may not
exclude infrastructure or financial support to the Trust on the
basis that such infrastructure or financial support would benefit
Trust Land.

8= Compliance With Chapter 66 and this Settlement Agree-
ment Is a Defense. In any action by the Beneficiaries in which
it 1s alleged that any State action is inconsistent with the
requirements of the Enabling Act, it is a complete and total
defense that the State is acting consistently with Chapter 66 and
this Settlement Agreement.

9. State Amendment of Selection Priorities. The parties
agree that timely conveyance of the Trust"s remaining land enti-
tlement under the Enabling Act is critical to the Trust. Accord-
ingly, the State will provide the Plaintiffs with a complete
listing of pending mental health selections and its analysis of
selection conflicts, if any. The Plaintiffs will prioritize the
remaining mental health selections and provide this listing to
the State which shall incorporate such prioritization intthe
annual conveyance priority list filing with BLM. The State shall
consult with the Plaintiffs when it determines the appropriate
ranking of the mental health selections among the other State
conveyance priorities. In those cases where mental health selec-
tions and general or community grant selections are coexistent:
(1) the State and Plaintiffs will resolve the conflicts in a
manner whic? ensures future Trust or State ownership, and (@)

when requested by Plaintiffs, the State shall resolve conflicts

in favor of the Trust.
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10. Competing Native Allotments. (@) The State and the
Plaintiffs support the prompt adjudication and approval of valid
Native allotment applications. The State shall determine wheth-
er to challenge the validity of any Native allotment application
on Original Trust Lands, Hypothecated Lands, and other State
lands identified as Substitute Land or Proposed Substitute Land.
The State shall notify Plaintiffs of the State®"s determinations,
which shall be final and not reviewable by the court under Sec-
tions 55(h) and 57 of Chapter 66.

((0)) Lands that have been approved for conveyance or patent
under the Enabling Act that are determined to be subject to valid
Native Allotment applications shall ba treated as Non-Reconsti-
tuted Trust Lands for which compensation shall be made pursuant
to Section 55 of Chapter 66 aid Article 111 of this Settlement
Agreement as follows:

(1) To the extent that remaining selections under the
Enabling Act will result in conveyance of lands that
are not as valuable as the Native Allotment Lakd, the
State will compensate the Trust in the same manner as
for Non-Reconstituted Trust Lands under Chapter 66 and
this Settlement Agreement with land as comparable as
practicable to the Native Allotment land, and equal 1iIn
fair market value to the difference iIn fair market
value between the land most likely to be conveyed and
the Native Allotment land.

(i1) Since the actual conveyance by BLM of lands to replace

the Native Allotment land may not occur for some time,
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the Plaintiffs and the State shall jointly determine
those lands that are most likely to be conveyed under
the Enabling Act instead of the Native Allotment Iland,
(i11) This Section only applies to Native Allotment Applica-
tions that are shown on the BLM Master Title Plats
prior to conveyance of the relevant land to the Trust
Authority. After sucn time, the Trust Authority shall
be responsible for handling Native Allotment Applica-
tion conflicts.
11. Funding of Mental Health Program from General Fund.
The parties agree that only when Trust Income exceeds the amount
that i1s reasonably necessary to meet the projected operating and
capital expenses of the integrated comprehensive mental health
program that any Trust Funds may be transferred to the general
fund. In the event that Trust Income is iInsufficient to fund the
necessary operating and capital expenses of the integrate com-
prehensive mental health program, appropriations may be made from
the general fund for that purpose. Nothing iIn Chapter é% or this
Settlement Agreement 1is intended to change any obligation the
State may have under state and federal law to provide, from
general fund revenue sources, for the health and welfare of
Beneficiaries.
ARTICLE V.
INTERIM OBLIGATIONS TO
THE TRUST AND THE BENEFICIARIES.
The parties recognize that Chapter 66 imposes certain interim

obligatio. 3 and responsibilities upon the State and Plaintiffs
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during the period of implementing the Trust reconstitution. In
recognition of those interim obligations, the parties agree:

1. Plaintiffs Will Be. Funded by the State. (@) Plaintiffs are
entitled to receive from the State sufficient funds to adequately
perform the responsibilities imposed upon the Plaintiffs in the
reconstitution process under Chapter 66 and this Settlement
Agreement. As a general principle, the State and the Plaintiffs
shall receive equal funding for equal work effort to be performed
under Chapter 66 and this Settlement Agreement. Equal funding
for equal work effort to be performed shall take into considera-
tion the different types of work, the different amounts of work,
the different costs associated with different types of personnel
employed to perform the work, and similar considerations. The
intent of this provision iIs to ensure that neither party obtains
a financial advantage over thp other. The parties recognize,
however, that the scope of the work performed by one party may
differ significantly from that performed by the other, and that
different amounts of funds may be provided to the parties to
reflect this fact.

() In the event of a dispute as to the amount of funding
required for the Plaintiffs to accomplish their responsibilities
under Chapter 66, the court will resolve the dispute under Sec-
tion 57 of Chapter 66 and this Settlement Agreement.

(c) The parties recognize that the there may be some delay
in obtaining approval of the settlement embodied iIn Chapter 66
and this Settlement Agreement, but that work to implement the

settlement must begin immediately to ensure that the Trust 1is

MENTAL HEALTH TRUST LANDS SETTLEMENT AGREEMENT PAGE A3



reconstituted in a timely manner. Funding for such work will be
provided in accordance with this subsection. Before October 1,
the parties will meet to seek agreement on funding for the fol-
lowing fiscal year. IT agreement is not reached, or 1f the
legislature appropriates less than the agreed upon amount, the
Plaintiffs may apply to the court (1) to determine whether the
amount appropriated is reasonable to permit Plaintiffs to perform
their responsibilities under the settlement embodied in Chapter
66 and the Settlement Agreement, and (2) i1f i1t iIs not, to deter-
mine the appropriate remedy. Nothing iIn this subsection pre-
cludes the State from arguing that the amount appropriated 1is
reasonable i1n light of all the circumstances. This Subsection 1is
effective as of the date of this Settlement Agreement.

2. Interim Management of Original Trust Lands. Until such
time as a conveyance to the Trust Authority has been completed
with respect to each parcel of Original Trust Land which may be
conveyed to th Trust under Chapter 66 and this Settlement Agree-
ment :

(1) the State and the Plaintiffs may agree to sell, lease,
exchange, or otherwise enter Into transactions with
respect to parcels of such land or any interest there-
in, provided, however, that prior to completing any
such transaction, any notice required under AS
38.05.945 shall be given;

(i1) any transaction with respect to such parcel requires
the written consent of the Plaintiffs, and any transac-

tion consummated without such consent i1s void;
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(i11) all revenue received beginning July 1, 1991 from each
such parcel shall be separately accounted for, and all
such revenue from.each parcel ultimately conveyed to
the Trust shall be deposited into the Mental Health
Trust Fund or Mental Health Trust Income Account as
either corpus or income pursuant to AS 13.38.01C et
sea.; and

(iv) the State, after consultation with Plaintiffs, at its

expense, shall take all practical steps to protect such
Original Trust Lands from trespass, damage, and waste
to the same extent that it takes such steps with re-
spect to State general grant land given the highest
protection (For example, unless otherwise agreed to by
the parties, and prior to conveying Original Trust Land
to the Trust, the State shall undertake trespass en-
forcement actions. As another example, the State and
Plaintiffs shall mutually agree upon the appropriate
category for forest fire management purposes for Origi-
nal Trust Land).

3. Management of Land After Conveyance. After a parcel of
Original Trust Land or Substitute Land has been conveyed to the
Trust Authority as provided in Article 111, Section 15 hereof,
all management authority for that parcel is transferred to the
Trust Authority. After an exchange has been completed with
respect to a parcel of Non-Reconstituted Trust Land for which the
Trust 1s not to receive title, all management authority for that

parcel of Non-Reconstituted Trust land s transferred to the
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State. Nothing herein shall be deemed to prevent the Trust
Authority from entering into one or more agreements with the
State to manage Trust Lands-, after management authority has been
transferred to the Trust Authority.

4. Land Closed to Mineral Entry. Until such time as a
parcel of Original Trust Land has been conveyed to the Trust
Authority, or an exchange has taken place with respect to such
parcel of Original Trust Land, such parcels of Original Trust
Land shall remain closed to mineral entry under State law, and
any iInterests claimed or granted In contravention of this Section
are void.

5. Management of Hypothecated Land. Until such time as a
conveyance to the Trust Authority has been completed with respect
to each parcel of Hypothecated Land or the parcel has been re-
leased from hypothecation:

(1) any transaction with respect to such parcel will be
subject to a finding that i1t Is consistent with hypo-
thecation of the parcel, which will include that no
substantial devaluation of the parcel for purposes of
Trust ownership will result; the preliminary finding
will be given to the Plaintiffs at the time notice of
the proposed action is circulated for agency review;

(i1) the State, at its expense, will take all practical
steps to protect Hypothecated Lands from damage to the
same extent that i1t takes such steps with respect to

State general grant land; and
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(i11) any disputes with respect to the management of Hypothe-
cated Lands, including application of this section,
shall be resolved by the court under Section 57 of
Chapter 66.

6. Adherence to Settlement Agreement. The Commissioner
shall ensure adherence to the provisions of Article V, Sections
2, 5, and 7 of this Settlement Agreement, including but not
limited to noting to che record the status of Hypothecated Lt nd
and promulgating a Department Order iIn the form attached hereto
as Exhibit 1. The Hypothecated Lands List shall also be recorded
by the State at i1ts expense. This Section iIs effective as of the
date of this Settlement Agreement.

7. Management of Proposed Substitute Land. Proposed Sub-
stitute Land shall be segregated from entry or disposal, includ-
ing closure to mineral entry, unless otherwise mutually agreed to
by the parties.

ARTICLE VI. .
EXERCISE OF REMEDIES FOR BREACH OR DEFAULT.

1. Remedies for Breach of Responsibilities and Obligations.

The parties agree that each provision of Chapter 66 and this
Settlement Agreement are of material importance to this settle-
ment. In the event of:

(1) a breach by the State or Plaintiffs of any provision,

term, or covenant of this Settlement Agreement;

(i1) a failure of a party or the Trust Authority to comply
with any applicable provision of Chapter 66 or this

Settlement Agreement; or
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() an amendment of any provision of Chapter 66 (or other
law) that materially diminishes responsibilities and
obligations of the State provided in Chapter 66 and
this Settlement Agreement,

the parties shall be entitled to pursue, iIn addition to any
specific remedies provided herein for breach of particular terms,
covenants, or conditions, any remedies that may be available to
them under this Settlement Agreement, or otherwise in law or
equity, i1ncluding declaratory relief or injunctive relief and
including specific performance of their rights and obligations
hereunder and under Chapter 66.

2. Remedies Are Not Exclusive and May Be Pursued in Anv
Order. Except as otherwise specifically provided, none of the
remedies provided In this Settlement Agreement for breach or
other inabil; .y to comply is exclusive, and Plaintiffs or the
State may pursue any one or more remedies provided in this Set-
tlement Agreement iIn any order, as may be applicable. 1

3. No Wairver of Remedies by Delay or Omission. A delay or
omission by the Plaintiffs or the State iIn exercising any right
or power arising from any breach of this Agreement does not
prevent the Plaintiffs or the State from exercising that right or
power 1f the breach continues. A wailver of breach, whether full
or partial, by the Plaintiffs or the State, may not be taken to
extend to any subsequent breach. The giving, taking, or enforce-
ment of any particular security does not operate to prejudice,
waive, or affect any other security, or any rights, powers or

remedies exercised under it.
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4. No Wairverof Remedies. No course of dealing
on the part of thePlaintiffs or the State or any delay or fail-
ure on the part of Plaintiffs or the State to exercise any right
iIs a waiver of such right or otherwise prejudices Plaintiffs® or
the State"s rights, powers, and remedies.

5. Court May Execute Instruments Necessary to Implement
Orders. In the event that the State or the Plaintiffs fail to
comply with any order of a court hereunder, the court may execute
and deliver to Plaintiffs or the State, respectively, any instru-
ment or document necessary or desirable to implement such order.

6. Who Can Exercise Rights and Remedies. With the excep-
tion of rights and remedies exercisable by the State, rights and
remedies provided for herein are exercisable by the Plaintiffs,
the Trust Authority, or the Beneficiaries of the Trust, or any
combination thereof, as follows:

(@ Rights and remedies pertaining to the reconstitution of
the Trust are exercisable only by the Plaintiffs now or hereafter
executing this Settlement Agreement through counsel, until notice
of reconstitution i1s given under Article IlIl, Section 22, of this
Settlement Agreement, except for malfeasance or misfeasance on
the part of the Plaintiffs, iIn which event the Trust Authority,
the non-signing Plaintiffs, or other Beneficiaries of the Trust
may exercise such rights or remedies upon order of the court
under Section 57 of Chapter 66.

(b) After notice of reconstitution of the Trust pursuant to
Article 11l, Section 22, of this Settlement Agreement, any re-

maining responsibilities assigned to the Plaintiffs under this
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Settlement Agreement are transferred to the Trust Authority and
the Trust Authority may exercise rights and remedies pertaining
to the reconscitution of the Trust.

(© Until the Trust Authority is appointed and notifies the
Plaintiffs iIn writing that i1t Is ready to assume its responsioil-
ities hereunder, the Plaintiffs may exercise any rights and
remedies pertaining to the Trust Authority under this Settlement
Agreement. After the Trust Authority is appointed and notifies
the Plaintiffs iIn writing that It iIs ready to assume its respon-
sibilities hereunder, the Trust Authority may exercise any rights
and remedies pertaining to its responsibilities”®

(d) In the event the Trust Authority fails or refuses to
exercise any rights or remedies herein iIn appropriate circum-
stances, the Beneficiaries, iIncluding the Plaintiffs, may exer-
cise any such rights and remedies. The Beneficiaries may other-
wise exercise any remedies or rights provided herein under the
circumstances beneficiaries may ordinarily enforce the terms of a
trust, subject to the rights of the State, the Trust Authority,
the Plaintiffs, or any combination thereof, to defend on the
grounds of res judicata, collateral estoppel, or any other avail-
able legal or equitable defenses.

ARTICLE VII.
INTERPRETATION.

Both the State and the Plaintiffs participated equally througn
counsel iIn the drafting of this Settlement Agreement and agree that
the canon of construction that ambiguities 1In an agreement be

construed against the drafter does not apply.
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ARTICLE VIIL.
AUTHORITY OF COUNSEL FOR PLAINTIFFS
TO IMPLEMENT RECONSTITUTION OF THE TRUST.

Counsel of record for the Plaintiffs shall designate one of
their number as lead counsel and provide that designation to the
Attorney General and the Cominissioner. Plaintiffs warrant to the
State that the designation of lead counsel confers upon lead
counsel all authority necessary to implement the provisions of
this Settlement Agreement relating to the reconstitution of the
Trust under Chapter 66 and this Settlement Agreement on behalf of
all the Beneficiaries, and to sign documents on behalf of and
bindirg upon all Beneficiaries. Plaintiffs® counsel may change
the designation of lead counsel at any time, but such a change in
designation will not become effective until served upon the
Attorney General and the Commissioner. IT lead counsel ceases to
represent at least one Plaintiff, counsel for Plaintiffs shall
immediately designate a new lead counsel and serve that designa-
tion on the Attorney General and the Commissioner. Lead counsel
may designate one or more co-counsel to exercise specific author-
ity under this Section and shall notify the Attorney General and
the Commissioner of such designation.

ARTICLE 1IX.
MODIFICATION; AMENDMENT .

1. Settlement Agreement Incorporated into Consent Decree.
The terms of this Settlement Agreement will be iIncorporated into
a consent decree of a prospective nature that iIs binding upon the

Sta:e, the Plaintiffs, and the Beneficiaries.
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2. Modification iIn Form of Relief from Judgment. (@) The
parties acknowledge that a change iIn circumstances may occur that
would thwart or hinder the ..accomplishment of the purposes of the
parties in entering into this Settlement Agreement by strict
adherence to one or more of the specific provisions hereof.
Recognizing, however, that the parties are releasing claims and
defenses in exchange for the resolution of this dist e as pro-
vided i1n Chapter 66 and this Settlement Agreement, and that by
releasing such claims and defenses, the parties may be prejudiced
by any relief from the judgment incorporating Chapter 66 and this
Settlement Agreement, the parties agree that nothing less than a
clear showing of new and unforeseen conditions that thwart or
hinder accomplishment of the settlement may give rise to a re-
quest by only one party to this Settlement Agreement to be re-
lieved from judgment that in any way modifies:

(1) the compensation to the Trust;

(i1) the obligations of the State with respect to providing
services to the Beneficiaries from Trust Income under

Chapter 66, or

(1i1) the rights of the State, the Plaintiffs, the Trust
Authority, and the Beneficiaries of the Trust to fully
enforce the terms hereof.

((9)) Other requests to modify judgment hereunder shall be

governed by Civil Rule 60.
3. Agreement to Amend Settlement Agreement Prior to Recon-
stitution. Amendment to this Settlement Agreement by the parties

Is effective only as hereinafter provided. Prior to the giving
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of notice under Article 111, Section 22 that reconstitution of
the Trust has been completed, and notice thereof having been
given by publication in newspapers of general circulation
throughout the State, this Settlement Agreement may be amended
only upon approval by the court under such conditions as may be
ordered by the court, which may include notice to the Benefici-
aries under Civil Rule 23.

4. Agreement to Amend Settlement Agreement After Reconsti-
tution . After the giving of notice under Article I11l, Section 22
that reconstitution of the Trust has been completed, and except
as provided in Article IX, Section 2 of this Settlement Agree-
ment, this Settlement Agreement may only be amended by the ccurt
with the approval of the Trust Authority or the Beneficiaries,
and notice thereof having been given by publication iIn newspapers
of general circulation throughout the State, and upon approval by
the court under such conditions as may be ordered by the court,
which may include notice to the Beneficiaries under Civil Rule
23 .

ARTICLE X.
INDEMNIFICATION.

(@ The State shall i1ndemnify, defend, and hold harmless:
(1) Plaintiffs and Beneficiaries from and against any
liability (excluding liability for death, bodily in-
jury, physical property damage, or punitive damages)
for entering into this Settlement Agreement or from

acts or omissions iIn performing Plaintiffs®™ and Benefi-
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ciaries” responsibilities and obligations under this
Settlement Agreement; and
(i1) Plaintiffs, counsel for Plaintiffs, and Beneficiaries
from and against any liability (excluding punitive
damages) for death, bodily injury, or physical property
damage iIn connection with Original Trust Land, Hypothe-
cated Land or Proposed Substitute Land and arising from
the entering into or implementing of this Settlement
Agreement, PROVIDED, HOWEVER, that for lands over which
Plaintiffs have concurrence authority under Article V,
Section 2 of this Settlement Agreement, the State and
Plaintiffs®™ counsel take all commercially reasonable
steps to obtain a simjlar indemnity and adequate evi-
dence of financial responsibility from any private
party seeking to use such land, which indemnity and
financial responsibility shall be primary to the
State"s iI1ndemnity under this subsection;
and PROVIDED, FURTHER, that the State shall not indemni#y, de-
fend, nor hold harmless Plaintiffs, counsel for Plaintiffs, or
Beneficiaries under Subsection (@)(1) or (a@)(ii1) from any liabil-
ity arising from
A. grossly negligent or reckless acts or omissions, or
intentional misconduct of the Plaintiffs, counsel
for Plaintiffs, Beneficiaries, or their employees
and 2gents,

3. the improper disclosure of confidential informa-

tion;
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C. workers®™ compensation or other insurance or work-
place statutes or regulations;

D. employment disputes or other alleged civil rights
violations under state or federal law, including,
without limitation, claims for wrongful termina-
tion, claims under 42 U.S.C. Secs. 1983, 1985,
2000(e), AS 18.80, the Americans with Disabilities
Act of 1990, Pub. L. 101-336, 104 Stat. 327, the
Age Discrimination and Employment Act, 29 U.S.C.
Secs. 621 et. seq. , and the Age Discrimination Act,
42 U.S.C Secs. 6101 et. seq.; or

E. claims or demands made by the State against the
Plaintiffs, counsel for Plaintiffs, or Benefici-
aries under this Settlement Agreement.

((0)) The State"s i1ndemnity obligation under this Article is
in excess of and will not contribute with any other insurance,
indemnity, or contractual transfer of responsibility. The Plain-
tiffs, counsel for the Plaintiffs, and Beneficiaries sh;II and
hereby do assign any claims and defenses they may have with
respect to liability under this Article and covenant to cooperate
fully in the prosecution or defense of any action with respect to
liability under this Article. Plaintiffs, counsel for Plain-
tiffs, and the Beneficiaries shall give the State notice of any
claims that may result in liability under this Article In a
timely manner so as to provide the State with an opportunity to

defend against such claims or actions. Failure to notify the
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State within 30 days of first knowledge of a claim shall relieve
the State of any obligation under this Article.

© Except for iIncidents or occurrences occurring (1) prior
to conveyance of Reconstituted Trust Land to the Trust by interim
conveyance or patent with respect to Reconstituted Trust Land,
and (11) the giving of notice of reconstitution under Article
111, Section 22 with respect to Hypothecated Land and Proposed
Substitute Land, the State"s obligation under this Article shall
terminate upon the giving of notice of reconstitution under
Article 111, Section 22 of this Settlement Agreement. This

Article does not survive termination of this Settlement Agree-

ment .

ARTICLE XI.
GENERAL PROVISIONS.

1. Time. Time is of the essence iIn each and every provi-
sion hereof.

2. Captions. The captions to the sections iIn this Settle-
ment Agreement are solely for convenience of reference énd do not
in any way limit, amplify, or modify the provisions hereof.

3. Severability. Except as specifically provided herein,
the i1nvalidity or unenforceability of any particular provision of
this Settlement Agreement does not affect the other provisions
hereof, and such provision shall be construed to most closely
match the intent of such provision to the extent that i1t may be
valid and enforceable.

4. Entire Agreement. This is the entire agreement of the

parties pertaining to the subject matter hereof and supersedes
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all or any other prior agreements and understandings between the
parties,, representing full and final disposition of the pending
claims In this case.

5. Dispute Resolution. In the absence of an agreement for
alternate resolution of a dispute and except for disputes to be
resolved under section 57 of Chapter 66 (primarily concerning
implementation of the reconstitution of the Trust), any suit to
enforce the terms of this Settlement Agreement must be brought in
the superior court for the State of Alaska.

ARTICLE XI1I.
SETTLEMENT OF ACTION.

Upon approval of this Settlement Agreement by the court and
the issuance of an order or decree incorporating the provisions
of this Settlement Agreement as a Consent Decree,

1. This action shall be dismissed and the parties®™ respec-
tive rights and obligations shall be determined under this Set-
tlement Agreement,

2. The Preliminary Injunction issued iIn this actipn on July
9, 1990 shall be dissolved,

3. The Plaintiffswill be ordered to cancel the Re-Notices
of Lis Pendens filedby Plaintiffs iIn the form attached hereto as
Exhibit J, with recording charges borne by the State, and

4. The actionsdescribed in 1 — 3 of this Article shall be

stayed until Chapter 66 becomes effective.
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DATED this Jf/ day of April, 1992.

PLAINTIFFS:

STATE:

APPROVED BY STATE OF ALASKA

WALTER J.|HICKE
GOVE

BYE/.

HAROLD C. HEINZ2E
COMMISSIONER OF NAT

By:
C. Heinze

DAVID T. WALKER, ESQ., lead counsel,
and Attorney for Plaintiffs VERN T.
WEISS, father and next friend of
CARL WEISS, a minor child, and EARL
HILLIKER, on behalf of themselves

and allL/others, similrljy si-trzte
By: ] -71. J EJJ 63
David Walker

JAMES B. GOTTSTEIN, ESQ., Attorney
for Intervening Plaintiffs ALASKA
MENTAL HEALTH ASSOCIATION, MARY C.
NANUWAK and JOHN MARTIN on behalf of
themselves and all others similarly
situated-~

BV :

Janmns B. GOEEstein

JEFFREY L. JESSEE, ESQ., Attorney
for Intervening Plaintiffs ANITA
BOSEL, FRANCES DOULIN, SHARON
GOODWIN®, and GABRIEITr™AYOC

JefffdeyL. Jess"ee

CHARLES E. COLE
ATTORNEY GENERAL

By: c C.
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EXHIBIT
EXHIBIT

EXHIBIT
EXHIBIT
EXHIBIT
EXHIBIT
EXHIBIT
EXHIBIT

EXHIBIT
EXHIBIT

I:
J:

LIST OP EXHIBITS

Chapter 66, SLA 1991

List of Lands Hypothecated to the Mental Health
Trust, May 1991 (as refined)

Mineral Exchange Criteria

Form State of Alaska Patent

Form State of Alaska Interim Conveyance

Release of Interest

Release from Hypothecation

Motion and Order to Modify July 1, 1990 Preliminary
Injunction and to Cancel Re-Notice of Lis Pendens
with respect to Lands Conveyed to Third Parties

Department Order

Notice of Cancellation of Lis Pendens



SOURCE: Dav.id T. Walker
Counsel for Vern T. Weiss
Mental Health Trust Lands Li_.

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT

VERN T. WEISS, father and next
friend of CARL WEISS, a minor
child, and EARL HILLIKER, on
behalf of themselves and all
others similarly situated; the
ALASKA MENTAL HEALTH ASSOCIATION,
MARY C. NANUWAK and JOHN MARTIN,
on behalf of themselves and all
others similarly situated,

ANITA BOSEL, FRANCES DOULIN,
SHARON GOODWIN, and GABRIEL Chn
MAYOC and H.L., M.K. and ALASKA

0
oo

ADDITION REHABILITATION SERVICES, %‘-i-
Plaintiffs, S w

=W

b“T! 5 co n-

STATE OF ALASKA,

Defendant.

Case No. 4FA-82-2208 Civil

MEMORANDUM DECISION AND ORDER

This case comes before the court on two motions for
preliminary injunction. On March 5, 1990, the State of Alaska,
defendant, requested a preliminary iInjunction restraining the
plaintiffs, intervenors, and all members of the classes they
represent ('plaintiffs'™) from (1) challenging the current record
title to any lands selected by and patented to the state under
the Alaska Mental Health Enabling Act, P.L. 84-830; () filing
lis pendens with the state recorder with respect to any such
lands; and (3) taking any other action which would cast a legal

cloud on the current record title to any such lands, whether that



legal title be iIn the state, political subdivisions of the state,
or third parties. On June 25, 1990, plaintiffs moved for a
preliminary injunction and temporary restraining order prohibit-
ing the State of Alaska from 1issuing any patents or any other
documents or taking any further steps which convey or transfer
mental health trust lands or any interest or interests therein,
including without limitation, any permits to use or occupy mental
health trust lands, or extract resources from any mental health
trust Hlands, pending Tfinal resolution of this Ilitigation. On
June 29, 1990, the court granted the temporary restraining order
associated with the second motion which is valid until July 9,
1990. The court indicated that this decision would issue on July
9, 1990.

To understand the current conflict, it is necessary to
understand the history behind this litigation and the activities
which have brought us to this point.

In 1956, the Congress of the United States enacted the
Alaska Mental Health Enabling Act (AMHEA) 1n which Congress
granted the Territory of Alaska one million acres of federal Iland
to be held as a public trust whose proceeds and income were to be

first applied to meet the necessary expenses of the comprehensive

mental health program of Alaska. The state managed the lands
without maintaining separate accounting until 1978. See State
v. Weiss, 706 P.2d 681, 682 (Alaska 1985). In 1978, the Alaska

State Legislature in Chapter 181, redesignated the mental health
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lands which had been patented or approved for patent to the state
as general grant land to be managed as all other state lands.

In 1982, the original Weiss plaintiffs filed this class
action asserting that the state breached this public trust by
failing to account for revenues realized, using re/enues for
purposes other than mental health care, and redesignating the
mental health lands as general grant land. When first before it,
the superior court ruled that the state breached i1ts duties as
trustee by removing the federal grant lands from the trust. As a
remedy, the court ordered that the trust was to recover from the
state an amount equal to the fair market value of lands conveyed
from the trust as of the date of conveyance plus prejudgment
interest from the date of each conveyance. Additionally, the
court ordered a set-off for all monies spent’by the state on
mental health care. Both sides appealed ~rom that decision. In
State v. Weiss, 706 P.2d 681 (Alaska 19C5), the Alaska Supreme
Court held that the state breached the public trust created by
Congress when it redesignated property i1n the trust as general
grant land. The court thus invalidated the redesignation stat-
ute, Chapter 181, Section 3(a) SLA 197/8. The Alaska Supreme
Court, however, disagreed with the remedy proposed by the super-
ior court. Instead, the court held '"that the trust must be
reconstituted to match as nearly as possible the holdings which

compromised the trust when the 1978 law became effective.'" 706
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P.2d at 684. The Alaska Supreme Court provided the fTollowing

guidance to the trial court:

Those general grant Jlands which were
once mental health lands will return to their
former trust status. In the event exchanges
have been made, those properties which can be
traced to an exchange i1nvolving mental health
lands will also be included in the trust. To
the extent former mental health lands have
been sold since the date of the conveyance
the trust must be reimbursed for the Tfair
market value at the time of the sale. In
calculating the total amount owed, the trial
court should grant a set-off for mental
health expenditures made by the state during
the same period. In the event that expendi-
tures exceeded the value of lands sold, the
state need not furnish cash as part of the
reconstitution. The goal 1s to restore the
trust to 1ts position just prior to the
conveyance effected by the redesignation
legislation.

706 P.2d at 684. The court specifically declined to rule on
questions raised by the amicus regarding the title held by
conveyancees and bona Tfide purchasers of mental health lands.
See Weiss, 706 P.2d at 684 n.4.

Following the Alaska Supreme Court®s remand to this
court, the parties engaged i1n complex negotiations iIn an attempt
to settle the lawsuit. These negotiations led to the enactment
of Chapter 48, SLA 1987. Chapter 48 provided a mechanism for
reconstituting the trust and settling this litigation. In
essence, TfTour elements were involved. The first element involved
the determination of fair market value of the original one
million acre mental health land grant as of September 7, 1987,

the effective date of Chapter 48. The second element involved an
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exchange of those original mental health lands not i1n legisla-
tively designated areas such as parks and wildlife refuge areas
for lands of equal value within such areas so that the reconsti-
tuted mental health trust corpus would consist entirely of lands
within, areas such as parks and refuges. The original mental
health lands not iIn such areas were to be released from trust
status. The third element iInvolved the state"s rental of the
reconstituted mental health trust corpus for eight percent of iIts
fair market value to compensate the trust for administering the
lands for legislative purposes. The fourth part was a transi-
tional provision effective until the corpus of the trust was
reconstituted. During this transitional period, the state is to
compensate the trust by annually paying an amount equal to Tfive
percent of the state"s unrestricted resources. S° “n 9 of
Chapter 48provided for the Interim Mental Health Trust Commis-
sion to assist i1n the valuation process.

The valuationprocess designed 1iIn Chapter 48 has
broken down. Each side blames the other for problems. Whatever
the sourceof the problems, the parties are at impasse. On
November 7, 1989, the Interim Mental Health Trust Commission
approved 1its final procedures for valuing mental health trust
lands and on December 20, 1989 it issued i1ts fTinal report. On
April 17, 1990, the Commissioner of the Department of Natural

Resources wrote to the Chair of the Alaska Mental Health Board
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announcing that the Department would not follow the procedures
adopted by the Commission. The Commissioner declared an impasse.

During the final days of the legislative session in
1990, a bill was passed which modifies the procedures of Chapter
48. That bill, House Committee substitute for Committee substi-
tute fTor Senate Bill 493(Fin) [SB 493], deletes the valuation
step and ties rents not to the land value but to the statels
gross revenues.

In January 1990, plaintiffs sent letters to various
interested parties urging these parties to support plaintiffs*
position in the political process. The letters indicate a
possible 1iIntent to challenge title to about 750,000 acres of
land.

On March 27, 1990, the Department of Natural Resources
advised counsel for plaintiffs that i1t intended to 1issue 23
patents to irious parcels of mental health trust lands. After
that date, the Department announced its intent to issue patents
and take other actions such as mineral sales, mining permits, and
lease assignments, with respect to various other parcels of
mental health trust lands. The Department intended to take these
actions on June 30, 1990. On June 29, 1990, the court issued a
temporary restraining order forbidding the Department from doing
SO.

Preliminary injunctions are designed to maintain the

status quo pending the Tfinal resolution of a case where the
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equities of the situations balance in favor of maintaining that
position. Preliminary injunctions are not designed to be a final
resolution of the legal 1issues i1nvolved In a case nor are they a
final resolution of factual matters. As the parties have noted,
It 1s not for the court at this time to determine the final law
which will be applied to this case nor to determine which side
should ultimately prevail.

While decisions involving preliminary 1injunctions are
frequently difficult ones, the law regarding preliminary injunc-
tions is fairly straight forward. In deciding whetiler to iIssue a
preliminary injunction, the court must consider three factors:
(1) the 1irreparable harm faced by the party requesting the pre-
liminary injunction; (@ adequate protection for the party
opposing the preliminary injunction; and (3) whether serious and
substantial questions going to the merits of the case have been
raised by the proponent of the preliminary iInjunction.-*- See,
e.g. Betz v. Chena Hot Springs Group. 657 P.2d 831, 837 (Alaska
1982); Alaska Public Utilities Commission v. Greater Anchorage
Borough, 534 P.2d 549, 554 (Alaska 1975). The court must balance
the hardships by weighing the harm that will be suffered by the

2t is arguable that a fourth element must be considered:
the public interest. See Betz v. Chena Hot Springs Group, 657
P.2d 831, 837 (Alaska 1982); Powell v. Anchorage. 536 P.2d 1228,
1229 n.2 (Alaska 1973). The court concludes that this factor has
not been adopted by the Alaska Supreme Court in light of its

failure to mention it In recent cases. See, e.g.. Messerli v.
Department of Natural Resources. 768 P.2d 1112, 1122 (Alaska

1989).

MEMORANDUM DECISION AND ORDER
Weiss, et al. v. State of Alaska
Case No. 4FA-82-2208 Civil

Page 7



proponent i1f an iInjunction is not granted against the harm that
will be 1Imposed upon the party opposing the iInjunction by the
granting of the iInjunction. See A.J. Industries. Inc. v. Alaska
Public Service Commission. 470 P.2d 537, 540 (Alaska 1970).

The two motions for preliminary injunction pending
before the court are related iIn that each iInvolves the creation
of third-party rights in Jlands which were originally mental
health trust lands prior to the 1978 redesignation. The state"s
principal arguments in each are that (1) the subsequent acts of
the legislature i1n the enactment of Chapter 48 and the 1990
amendments 1n Senate Bill 493 have changed the situation so that
the state is no longer in breach of its fiduciary duty to the
trust, and () that the plaintiffs® sole remedy for breach of
the trust is the payment of compensation given®™ the subsequent
actions of the legislature. The fTallacy of these arguments 1is
that they ignore the fact that the state may not unilaterally
settle this lawsuit. The parties iIn this action and this court
are under the mandatory remand of the Alaska Supreme Court 1iIn
State v. Weiss, 706 P.2d at 684, to '"reconstitut[e] to match as
nearly as possible the holdings which compromise the trust when
the 1978 law became effective.” Moreover, the law of this case
iIs that for the original breach a compensation remedy is not
adequate. Id. This lawsuit will not come to 1its conclusion
until a final adjudication on the merits reconstituting the trust

iIs reached or a bilateral settlement is reached which i1s approved
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by the court under the provisions of Alaska R. Civ. P. 23(e).
The court iIs not yet persuaded by the State®s arguments that all
its actions must be judged under the new legislative standards.
While 1t iIs true that Chapter 48 as amended is the law, 1t 1is
equally true that where an appellate court 1issues a specific
mandate, a trial court has no authority to deviate from it. See.
e.g., Gaudiane v. Lundaren. 754 P.2d 742, 744 (Alaska 1988).
With these principles iIn mind, the court turns to the specific
issues raised by each motion for preliminary injunction.

In 1ts March 5, 1990 motion for preliminary injunction,
the state asked this court to issue an anti-lawsuit iInjunction
barring the plaintiffs frcm challenging title to any mental
health lands, filing lis pendens as to such lands, or taking any
other action which would case a legal cloud on the current record
title to such lands. The state argues that the irreparable harm
which it faces i1s the potential for political pressure brought by
such [litigation. The state argues that the use of litigation
actions to influence the political process would be an abuse of
process. The court concludes that this is not irreparable harm.
In essence, the state is arguing that it might take precipitous
actions favorable to plaintiffs without regard to the substantive
merit of those actions because of the political pressure which
may result from the multitudinous lawsuits which could be Tilei
by plaintiffs. However, given the supreme court"s decision 1in

Weiss and the court"s specific reservation as to the title held
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by conveyancees and bona fide purchasers cf mental health lands
in footnote 4 of that opinion, the court concludes that plain-
tiffs would be within their rights to litigate the 1issue of
third-party rights ™ Moreover, the state may protect itself from
precipitous action through the sound exercise of discretion 1in
1ts decision-making processes.

The court further concludes that plaintiffs cannot be
adequately protected. The state argues that the plaintiffs are
adequately protected because their remedy is limited to monetary
compensation. The court disagrees. It is not at all clear at
this point 1i1n the Ilitigation that plaintiffs are limited to
monetary compensation. That 1s an issue which is a complex and
troubling one. Additionally, the protection to plaintiffs”
rights from the January 25, 1990, decision of the Interim Mental
Health Trust Commission disapproving any Tfurther transactions
involving mental health lands will seemingly disappear given the
legislature®™s 1990 amendments of Chapter 48. Under Senate Bill
493, the legislature has repealed the provisions which created
and empowered the Interim Mental Health Trust Commission.

Presumably, the orders of the Commission will no longer be valid.

"The state also argues that multiple suits could reek havoc
with the courts and divest this court of jurisdiction. The court
relies on plaintiffs® counsel®s assurances of an orderly
development of litigation under this court®s supervision.
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The state has presented a serious and substantial claim
regarding third-party rights and whether any such rights may be
"undone."

Taking all these factors into consideration and balanc-
ing the hardships as required by the law, the court must conclude
that the State"s motion for preliminary injunction is denied.”

In their June 25, 1990, motion for preliminary iInjunc-
tion, plaintiffs sought injunctive relief precluding the state
from 1issuing patents or other title documents or taking any
further steps which convey or transfer mental health trust lands
or any interests therein including permits to use and occupy
mental health trust lands or extract resources from mental health
trust lands pending final resolution of the Ilitigation. The
state argues that such injunctive relief i1s not called for under
the facts of this case given that the proposed transfers are of
"vested rights,” that 1is rights which attached prior to the

Alaska Supreme Court"s decision on October 4, 1985. The state

*"The court 1is not unmindful of nor unsympathetic to the
problems which may be created for third-party holders of lands
originally designated as mental health trust lands. It 1s very
possible that innocent third-parties will have their rights to
those lands tied up In court for a period of time. There 1s no
question that such actions may be harmful to individuals.
However, 1t must be stressed that the problem arises not because
of actions of plaintiffs or this court but because of the actions
of the State 1iIn violating 1its trust responsibilities when it
redesignated mental health trust lands as general grant lands in
1978. Had the legislature taken its trust obligation seriously,
these i1nnocent third-parties would not have been adversely

affected.
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argues that the plaintiffs are adequately protected without such
injunctive relief given its rental payments to the trust under
the provisions of Chapter 48 and SB 493. Further, the state
argues that actions are clearly allowable under Section 202(e) of
the Alaska Mental Health Enabling Act. Again, the problem with
the state"s reasoning 1iIs that 1t 1ignores the mandate of the

Alaska Supreme Court in Weiss. If this court must reconstitute

the trust as of the date of the redesignation, July 19, 1978, it

necessarily follows that the court should take requested action
to preserve the status quo. It 1s true that Section 202(e) of
the Alaska Mental Health Enabling Act gave the Alaska Legislature
the power to sell, lease, mortgaca, exchange, or otherwise
dispose of the mental health Ilands. However, as the Supreme
Court has clearly held iIn this case, it must do so in light of
its TfTiduciary responsibilities to the trust. One of those
responsibilities iIs to preserve the corpus of the trust. Weiss,
706 P.2d at 683. It is similarly clear that i1t i1s the duty of
the state iIn administering this trust to administer solely iIn the
interest of the beneficiaries. See State v. University of
Alaska. 624 P.2d 807, 813 (Alaska 1981). Given that these
third-party iInterests were created prior to the Supreme Court-s
decision in Weiss i1n 1985, i1t i1s clear that they were created at
a time when the state was not fulfilling 1ts trust responsibili-

ties. Thus, there i1s a serious and substantial question regard-

ing the validity of these third-party rights.
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The court Tfurther concludes that the plaintiffs are
subject to irreparable harm 1If the preliminary injunction iIs not
granted. The actions of the state have the potential of creating
bona fide purchaser rights where it is possible that they would
not otherwise be. In such an 1instance, there 1iIs no question
that such lands could not be taken from third-party hands and
placed i1nto the reconstituted trust. These lands are clearly
income-producing properties which could be managed to produce
long term income for the trust itself. IT the lands are lost
they may be lost forever. Additionally, since the legislature®s
repeal of the statute creating the Interim Mental Health Trust
Commission, there i1s no other way to protect the lands other than
through court action.

The state can be adequately protected.” The preliminary
injunction would not undo any of the state®"s commitments; ; -her,
it would delay execution. The effect of the preliminary injunc-
tion would be to temporarily prevent the state from transferring
title to the mental health trust lands to third-parties pending
resolution of the claims iIn this lawsuit. For these reasons and
those set forth i1In the findings of fact issued by tne court, the
court concludes that the preliminary injunction should issue.

Plaintiffs have argued, and the state does not oppose,
that the court should issue the preliminary injunction without
bond. It is clear here that the plaintiffs themselves are

financially unable to post a bond. It 1s also true that this is
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public interest litigation. In light of these facts, the court
concludes that the injunction will issue without bond.

Because of the impact on third-parties of this prelim-
inary injunction, it iIs the court"s desire to speedily resolve
the i1ssue of challenges to third-party holdings. The court urges
the parties to move expeditiously to file whatever motions must
be filed so that after complete and thorough briefing, the court
may resolve the legal issue regarding potential challenges to
title held in third-party hands. The court is concerned about
the effect of this injunction on third-party rights and, thus, 1If
the parties do unreasonably delay in moving this issue along, the
court will schedule a status conference and set a briefing sched-
ule.

IT IS SO ORDERED.

DATED this day of July, 1990, at Fairbanks

Alaska.

"MARY Ey GRIJIHNE "
Superior Court Qudge
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SOURCE: David T. Walker

Counsel for V'an T. Weiss

Law Mental Health Trust Lands
JAMES B.C,OTTSTEI\

-Oov. "TRI LI M IILi'n

lames B. Gattstcr» W iiok.AiiL VLV'K \joiim
Lawrence v Albert “0'
MEMORANDUM
FROM: JAMES B. GOTTSTEIN
TO: INTERESTED PARTI]
DATE: January 19, 19.p/
RE: LEGAL ANALYSIS® OF STATUS OF MENTAL HEALTH TRUST LANDS

AND RELATED ISSUES
Summary and Purpose

The Commissioner of the Department of Natural Resources is
expected to announce on January 24, 1990 t° At she does not intend
to follow the procedures to determine the fTair market value of
one million acres of Mental Health Trust Lands which the Interim
Mental Health Trust Commission (Commission) approved pursuant to
Chapter 48 SLA 1987 (Chapter 48). IT this expected action oc-
curs, the Plaintiffs in the Mental Health Trust Lands lawsuit,
Weiss v. State. 4FA-82-2208 Civ., will be forced to challenge
title to approximately 750,000 acres of Mental Health Trust Lands
and take other actions, as necessary steps to protect their
rights against the continuing breach of the trust by the State of
Alaska 1n properly discharging its fiduciary responsibilities 1iIn
managing the trust.

The land categories are:

370.000 acres designated as state parks, refuges,
etc. ;

40.000 acres to Municipalities;
40.000 acres to Native corporationsl;
45.000 acres to individuals;

3,000 acres to the University of Alaska; and
280,000 acres in less than total conveyances.
778.000

1. It does not appear this would include a large portion of the
Beluga Coal Field conveyed to Cook Inlet Region Inc., as a result
of its exchange under the Alaska Native Claims Settlement Act.



The purposes of this memorandum are to outline the relevant
facts and legal authority for such actions.

I. FACTUAL BACKGROUND

In 1956, the Congress, 1In order to correct a longstanding
problem In providing an adequate mental health program in Alaska,
granted Alaska, 1in trust, one million acres of land to generate
income "first for the necessary expenses of the mental health
program of Alaska". Unfortunately, after selecting the best
lands available, Alaska never administered the trust properly.
This included transferring Mental Health Trust Lands to third
parties without adequate compensation. Starting iIn the mid-
Seventies, the State began to recognize this was illegal, and at
the same time there was a tremendous clamor for land by munici-
palities and other interested parties (without paying for 1it, cf

course). In 19783 the legislature purported to abolish the
trust by "redesignating”™ Mental Health Trust Lands as General
Grant Lands. While a theoretical compensatory monetary fund was

established, Mental Health Trust Lands were never valued to
determine the proper compensation, and more importantly, not a
single penny was ever paid iInto this account. Immediately after
the '"redesignation'™, municipalities, Native corporations and
individuals began to receive large amounts of the best Mental
Health Trust Lands without paying fair value for them.

A lawsuit was brought i1n 1982 by the Alaska Mental Health
Association, through Steve Cowper , naming Vern Weiss and Karl
Hilliker as representatives of people neecling mental health
services, the beneficiaries of the Mental Health Lands Trust, to
declare the legislative action in abolishing the trust invalid.
The Supreme Court, 1i1n 1985, did just that and ordered 'the trust
be reconstituted to match as nearly as possible the holdings
which comprised the trust when the 1978 law became effective."
State v. Weiss.. 706 P.2d 681 (Alaska 1985). However, the state

2.This was the period of the "Beirne Initiative" where residents
were to be allowed to stake '"undesignated" state land for private
ownership.

3.In the same package of legislation providing land to residents
enacted as a response to the "Beirne Initiative'.

4 _Chapters 181 and 182 SLA 1978.

5.Governor Cowper has apparently been advised by the Attorney
General"s Office that as former attorney for the plaintiffs 1t 1is
inappropriate or improper for him to take an active role 1iIn
resolving the lawsuit. This has left a policy vacuum.



desired to avoid reversing previous actions it had taken on
Mental Health Trust Lands, and the plaintiffs iIn the lawsuit were
challenging conveyances of trust lands to third parties (for the
reasons set forth below). An alternative method of reconstitut-
ing the trust was agreed on between the plaintiffs and the state.
This approach was enacted as Chapter 48 SLA 1987 (Chapter 48).

Among other things, Chapter 48 provided that Mental Health
Trust Lands be valued and an equal value of lands iIn legislative
designations (state parks, refuges, critical habitats, and the
like) be constituted as a replacement trust, with 8% of the value
being deposited every year iInto the Mental Health Trust Income
i .count. Under Section 4 of Chapter 48, the value 1is to be
determined by the Commissioner of the Department of Natural
Resources under procedures approved by the Interim Mental Health
Trust Commission (Commission). On November 7, 1989, after more
than two years of a tremendous amount of work, the Commission
approved its final procedures for determining the valle of Mental
Health Trust Lands. At this time, all indications are that the
Commissioner is intending to refuse to follow these procedures.
IT che Commissioner fails to follow the approved valuation proce-
dures the proposed settlement of the litigation will be nullified
and the plaintiffs will be forced to challenge the legal status
of the hundreds of thousands of acres of Mental Health Trust
Lands described above and take other steps to protect their
rights.

11. APPLICABLE LAW

A. General Considerations. In the Weiss decision
case), supra., the Alaska Supreme Court confirmed that ™"basic
trust law principles™ apply to the administration of the Mental
Health Lands Trust. In doing so, at footnote 3, the court cites
the United States Supreme Court case of Lassen v. Arizona. 385
U.S. 458, 87 S. Ct. 584, 17 L.Ed.2d 515 (1967), and its own
previous decision in State v. University of Alaska. 624 P.2d 807
(Alaska 1981) .

76 American Jurisprudence, 2d, Trusts, Section 315 describes
generally the trustee®s duties as follows6:

A trustee must act in good faith In the administration
of the trust, and this requirement means that he must
act honestly and with finest and undivided loyalty to
the trust, not merely with that standard of honor
required of men dealing at arm"s length iIn the workaday
world, but with a punctilio of honor the most sensi-
tive. He must act with such high good faith in the

6.References to footnotes are generally omitted throughout this
memorandum.

(this



exercise of decisions in the administration of the
trust, and in the investigation and determination of
facts as a basis for his judgment and decisions. He
must avoid all situations and relations tending iIn the
least to interfere with the discharge of his duties, or
in which honesty may be a strain on him. Any excep-
tions iIn his conduct to the high standard of honor
governing him renders him fully liable for all ensuing
damages to the trust estate. Courts of equity have
been uncompromising in their hostility to any laxness
on the part of a trustee and iInquire In proper cases
into his administration of the trust to determine his
honesty and loyalty. The liberality with respect to a
trustee of provisions iIn a trust instrument or declara-
tion In no way diminishes the trustee®s duty to act in
utmost good Taith.

Section 316, Trusts, 76 American Jurisprudence, 2d., de-
scribes how a trustee must act exclusively in the trust"s inter-
ests:

A trustee 1In his administration of the trust is under
the duty of acting exclusively and solely in the inter-
est of the trust estate or the beneficiaries within
the terms of the trust, and is not to act iIn his own
interest or iIn the iInterest of a third person. He must
act for and not against the trust estate or the benefi-
clary. In general, any a‘.t of the trustee iIn hostility
to the 1iInterest of the trust estate 1s a breach of
°rust. He may not without breach of duty take part 1in
any transaction concerning the trust, where he has an
interest in such transaction adverse to that of the
beneficiary.

A trustee 1iIs under a duty to refrain from situations
wherein his own interests are brought into conflict
with those of the trust, irrespective of good or bad
faith on his part. He must not do anything tending to
interfere with his exercise of a wholly disinterested
and i1ndependent judgment.

In conformance with the above described standard of conduct
by a trustee, one of the basic principles of trust law is that
the trustee must keep trust property separate from his individual
property. Section 179 Restatement of the Law of Trust, 2d.

Similarly, a trustee may not engage iIn self-dealing with
trust property.

A trustee 1is not permitted to place himself iIn a posi-
tion where it would be for his own benefit to violate
his duty to the beneficiaries, and i1t is a well estab-
lished general rule that a trustee should not engage 1in
self-dealing * * *



The prohibition against self-dealing or mingling of
funds by a trustee does not depend upon any question of
fraud, but is made absolute to avoid the possibility of
fraud and to avoid the temptation of self-interest.

76 American Jurisprudence, 2d., Section 319. This 1Is not a new
principle. In the 1823 United States Supreme Court case of
Wormlev v. Wormlev. 8 Wheaton 421, 5 L.Ed 651 (1823), Justice
Story wrote:

No rule 1iIs better settled than that a trustee cannot
become a purchaser of the trust estate. He cannot be
at once vendor and vendee. He cannot represent 1in
himself two opposite and conflicting interests. As
vendor he must always desire to sell as high, and as
purchaser to buy as low, as possible; and the law has
wisely prohibited any person from assuming such danger-
ous and i1ncompatible characters.

In the case of the Mental Health Lands Trust, the dishonest
and unscrupulous actions of the state in the administration of
the trust8 makes a mockery of the just enunciated standards of
conduct. The following is a description of the remedies appro

7.While the state, as a whole, has acted abominably with respect
to the trust, the state is composed of many different parts, and
with some notable exceptions i1t iIs hard to cast particular indi-
viduals as culpable. The 1978 legislature, for example, can say
it intended to compensate the trust and no bad faith was iIn-
volved. From 1978 until the lawsuit, DNR can say it was just
following state law. The 1987 Legislature can say it acted 1iIn
good faith iIn enacting Chapter 48 and expected the Commissioner
of DNR to follow the procedures approved by the Commission. On
the other hand, the administration®s budgeting process clearly
dees not properly allocate trust funds "first to the necessary
expenses of the mental health program'™, and the Legislature
certainly has not corrected this in 1ts appropriations. Similar-
ly, DNR has not been at all concerned with making sure the trust
is fairly compensated.

8.The barest outline of facts given here does not even scratch
the surface of the repeated, deliberate and determined efforts of
the state to avoid i1ts trust responsibilities and convert trust
property to its own use without compensation to the beneficiaries
of the trust, who, after all, are among the most defenseless 1iIn
the population.



priate for this breach of trust, 1including the rights of the
beneficiaries to pursue trust property into the hands of third
parties, and hold third parties accountable to the trust in the
event of their participation iIn the breach of trust.

B. Only Purchasers For Value Without Notice Have Valid
Title to Mental Health Trust Lands.

1. General Requirement3.

Only bona fide purchasers — that 1i people who have paid
value for trust property and are without notice, either actual or
imputed of the trust or the breach of trust have valid title to
Mental Health Trust Lands. The reason for this rule i1s that as
between the clearly i1nnocent beneficiary and a third party who
has obtained trust property, the beneficiary shGuld not suffer
the loss, unless the third party can prove he was I1nnocent as
well. In proving his i1nnocence, the law charges the third party
with knowledge of certain facts and with the duty to make an
inquiry into other facts v/here he should have been wary. Bogert
in The Law of Trusts and Trustees, Revised Second Edition9 .,
devotes a whole chapter (43) to the '"Bona Fide Purchaser Rule™.

Section 881 of Bogert states the basic bona fide purchaser
rule:

A most 1mportant rule which limits the power of a
beneficiary or other holder of an equitable interest to
pursue and claim property is the doctrine to the effect
that the transfer of the legal estate iIn property to a
bona fide purchaser for value cuts off all equities 1iIn
the same property. Thus 1T a trustee holds under the
trust the legal title to real estate (the trust not
being on the record), and the trustee sells the land to
a purchaser who does not know of the trust, or have
reason to know of i1t, and who pays a valuable consider-
ation for the legal title, the latter gets an IiInterest
free and clear of the trust, and the beneficiary cannot
get the aid of a court of law or equity iIn obtaining
the legal title or possession.

Section 887 of Bogert states:

9_.Hereafter referred to as "Bogert".



It is well settled that in order to have the benefit of
the tona fide purchaser rule, the taker of the legal
title must have "paid value,”™ or must have been a taker
"for a valuable consideration.™

2. Notice.

Section 891 of Bogert discusses the various categories of
notice as follows:

The cases and statutes describe the person who can
qualify for the protection of the rule as ™"an innocent
purchaser™, or a "bona fide purchaser™, or a 'purchaser
without notice”™ of the equity in favor of another
person which, it is claimed, has been cut off. The
fact of which 1t is alleged the purchaser had no notice
may be either (1) the mere existence of the trust or
other equity or (2) the extent of the powers of the

trustee under a known trust. In discussing these
problems the courts and writers use various words and
phrases, not always consistently, for example, "knowl-
edge', ''notice', 'actual notice"™, "implied notice",
"constructive notice', "absolute notice'”, and '"facts
putting on iInquiry". It 1s believed that confusion can
be avoided by using the single word '"notice"™, and

defining i1t to include awareness of a fact which the
party either had actually, or should have possessed, or
which the law regards him as possessing.

One who is a purchaser of property which iIs subject to
an equity may be in any one of several different situa-
tion with regard to notice as to whether the property
comes to him charged with an equity or free from all
equities.

(1 He may have no knowledge or iInformation, either
actual or iImputed under a statute or otherwise, which
would lead a reasonable man either to know that there
was an equity attached or to inquire Tfurther with
respect to the possibility of such equity being at-
tached. In this case he 1s an "innocent purchaser,' or
"purchaser without notice."

(@ He may have knowledge, coming to him or his agent
through the senses of sight or hearing, which shows
that the property iIn question 1iIs being transferred to
him subject to an equity. In this case he may be said
to be a 'purchaser with actual notice."



(@ He may have notice of an equity, imputed to him
through recording or other statutes, In which case he
iIs usually called a purchaser "with constructive no-
tice.” For purposes of public policy the statutes
treat him as having notice, whether or not he iIs actu-
ally conscious of the existence of the equity.

(4 He may have knowledge of facts about the ownership
of the property, either actually acquired by himself or
his agent, or iImputed to them under statutes, which,
while not sufficiently strong to lead an ordinarily
prudent man to a positive belief that the property is
subject to an equity, 1is of sufficient force to compel
an ordinarily careful man to inquire further regarding
a possible equity. IT such i1s the case, the purchaser
i1Is charged by the court with notice of the facts re-
garding the equity which a reasonable i1nquiry would
have revealed. A purchaser of this type is one 'put
upon i1nquiry,” and 1f the iInquiry ought to have led to
notice of the equity he is treated by the court as iIf
he had had actual notice of It.

(B) A purchaser may become a purchaser with notice
because of a combination of the factors of actual
notice, constructive notice, and notice acquired from
facts putting on inquiry. Thus he may have information
from each of the three types of sour-ces, no one of
which, standing alone, would lake him a purchaser with
notice of an attached equity, but which, iIn combined
effect, give him the requisite knov/ledge to make him a
mala fide purchaser.

(Emphasis added)
Section 892 states:

IT the proof shows that the purchaser was conscious of
the existence of any equity against the property, there
IS no doubt that he cannot get the benefit of the bona
fide purchaser rule.

Section 893 of Bogert "Constructive Notice under Recording
Acts', states:

From the time of filing for record, all purchaser of
the property involved, and In many cases creditors are
charged with knowledge of the existence and contents of
the document 1In question. It 1s clear that these
statutes are frequently of iImportance in giving to a
purchaser from a trustee or other holder of property
subject to an equity notice of the existence and terms
of the trust. This notice 1ir generally called 'con-
structive'. It exists no matter what may be the
purchaser®s actual knowledge. Thus one purchasing land



iIs charged with notice of the terms of the recorded
deed to his grantor and with the terms of all prior
recorded deeds in the chain of title. IT the grantor
or a predecessor of the grantor is described in the
deed by which he acquired title as a trustee, with or
without details of the trust, the purchaser is deemed
tc know of the existence of such a trust and of such
details as to names of beneficiaries, purposes of the
trust, powers of the trustee, etc., as are given in the
recorded instrument. Such facts thus treated as being
known to the purchaser may give him constructive notice
that he will take the property subject to an equity 1in
favor of the beneficiary, or they may merely put him on
inquiry as to whether he will get title free of the
t-ust or not.

At common law the mere pendency of some actions with
regard to the title to property made a purchaser during
the pendency of the action take subject to the claims
of the parties as later adjudicated. Statutes now
provide that In an action affecting the title to realty
a notice of the pendency of the action may be filed in
the real property record office, and that it shall be
constructive notice to purchasers of the realty pen-
dente lite. These statutes constitute another source
of constructive notice to purchasers of realty who
claim to be bona fide purchasers.

Section 894 cf Bogert states:

IT the prospective purchaser of the trus\ property, or
of other property subject to an equity, learns of facts
personally or through an agent which, while not conclu-
sively showing the existence of a trust or other equi-
ty, would lead an ordinarily prudent man to a belief
that there was a possibility that an equity existed,
the purchaser has a duty to make a reasonable i1nquiry
concerning the existence and nature of the possible
equity, and he will be charged with knowledge of the
facts concerning the equity which a reasonable investi-
gation would have brought to light.

Section 894 of Bogert, states:

In most cases where there i1s a written trust iInstru-
ment, and the purchaser knows of i1t, or could have
learned of it with reasonable effort, he will be
charged with the duty of examining that instrument.

* * *



The duty to inquire may be merely as to the existence
of a trust or other equity, or it may include also the
extent of the powers of the trustee and the question
whether the trustee has duly exercised the powers
granted to him.

The 1823 United States Supreme Court case of Wormlev v.
Wormlev. cited above, demonstrates again this is not a new legal
principle.

The next point for consideration 1is, whether the de-
fendants, Veitch, and Castleman and McCormick, were
bonae fTidel purchasers of the Frederick lands, without
notice of the breach of trust. IT they had notice of
the facts, they are necessarily affected with notice of
the law operating upo i those facts; and their general
denial of all knowledge of fraud will not help them, 1f
in point of law, the transaction iIs repudiated by a
court of equity. If they were bonae fidel purchasers,
without notice, their title might have required a very
different consideration.

It appears to us therefore, that the circumstances of
the case can lead to no other result than that Castle-
man and McCormick were not purchasers without notice of
the material facts constituting the breach of trust;
and that, therefore, the Frederick lands ought in their
hands to stand charged with the trust in the marriage
settlement.

Interestingly, 1iIn Justice Johnson"s separate opinion he objected
to the characterization of the transactions as being in bad faith
or unfair, but nevertheless agreed with the result:

I can see nothing but liberality iIn the conduct of
Strode towards Wormley, and little else than improvi-
dence, caprice, and ingratitude in the conduct of the
latter.

Nevertheless, there are canons of the court of equity
which have their foundation, not in the actual commis-
sion of fraud, but in that hallowed orizon, "lead us
not iInto temptation.”

* * *

It i1s unquestionable, from the evidence, that both
Veitch, and Castleman and M"Cormick, must be affected
by both legal and actual notice of the transactions of

10



Strode. They are, therefore, liable to the same decree
which ought to be made against the latter.

It 1s, however, some satisfaction to me to be able to
vindicate their innocence, while I feel myself com-
pelled to subject them to a serious loss. The rule
which requires this adjudication, may, 1In many cases,
be a hard one, but is a fixed rule, and has the sanc-
tion of public policy.

Identifiable Trust Property not in the Hands of a Bona
Fide Purchaser Can be Returned to the Trust.

Bogert at Section 866 states:

"The law 1s now well settled that as between the cestui
que trustand trustee, and all parties claiming
under -~cde trustee otherwise than by purchase for valu-
able consideration without notice, all property belong-
ing to a trust, however much 1t may be changed or
altered iIn i1ts nature or character, and all the fruit
of such property, whether in its original or altered
state, continues to be subject to or affected by the
trust.” [citation omitted]

This doctrine has been expressed by the Supreme Court
of California in the following words: "It is well
settled that the beneficiary of a trust may follow and
recover the trust fund if any property in the hands of
the trustee or of those taking with notice can be
identified either as the original property of the
cestui que trust, or as the product of i1t."

This right of the beneficiary is not that of a lien-
holder or a preferred creditor. It is based on a
property right in the res or its substitute. "The
right of the beneficiary to pursue a fund and 1mpose
upon 1t the character of a trust iIs based on the prin-
ciple that it is the property of the beneficiary, not
upon any right of lien against the wrongdoer®s general
estate; and this, whether the property sought to be
recovered is In the form in which the beneficiary
parted with its possession or In a substituted form.

(Emphasis added).

10.

Beneficiary or purpose of a trust.

11



The court 1In Rogers v. Rogers 473 N.E. 226 (N.Y. 1984)
stated:

[O]lne who possesses equity In an asset is entitled to
restitution of the asset by a subsequent title holder
who paid no value even iIf the latter had no knowledge
of the predecessor"s equitable iInterest.

In Paolino v. Channel Home Centers. 668 F.2d 721, 723 (3rd
Cir. 1982) the court said:

IT a purchaser of property from a trustee knew, or
should have known, that disposition of the property was
a breach of trust, the purchaser 1is charged with the
same trust.

With respect to a donee of trust property, Section 868 of
Bogert states:

A donee who receives trust property transferred to him
in breach of trust, although he does not know of the
breach, 1s liable to return the trust property or 1its
product as long as he holds 1it.

That these general trust law principles apply to trust lands
such as Mental Health Trust Lands cannot be seriously questioned.
See Murphy v. State of Arizona, 181 P.2d 336 (Ariz. 1947).
Indeed, Murphy held that deeds 1issued in violation of the
trustee®s authority were "null and void" and subsequent holders
whether bona fide purchasers or not did not have good title
because there was nothing to purchasell:

1f * * * these enactments [conditions upon which trus-
tee may dispose of trust property] are mandatory upon

11. The court in Murphy described the reasons for the trust

restrictions thusly:
The sad experience of Congress with the handling by these
twenty-three states of the granted lands, the sale thereof,
and the investment of monies derived from a disposition of the
granted lands, brought about a new policy which found expres-
sion iIn the Enabling Act for New Mexico and Arizona. The
dissipation of the funds by one device or another, sanctioned
or permitted by the legislatures of the several states, left a
scandal in virtually every state, and these granted lands and
the monies derived from a disposition thereof were so poorly
administered, so unwisely invested and dissipated, that Con-
gress concluded to make sure, iIn light of experiences of the
past, that such would not occur In the new states of New
Mexico and Arizona.

12



the Board, or are jurisdictional in effect, or condi-
tions to be performed before power vests iIn it to make
the conveyance, then their deed is a nullity and gives
rise to no rights whatever either iIn the grantee or In
purchasers for value from him.

See also The United States Supreme Court case of Alamo Land &
Cattle Co. v. Arizona. 424 US 295, 47 L.Ed 2d 1, 96 S .Ct 910
(1976) and U.S. v. 78.61 Acres. 265 F.Supp 564 (USDC Neb.
1967), which was cited with approval by the U.S. Supreme Court in
Alamo.

E. Parties who have "Participated in the Breach of Trust
are Liable for the Damages Occasioned Thereby.

Bogert, Section 901 states persons participating in a breach
of trust can be held liable for the damages to the trust:

The wrong of participation iIn a breach of trust 1is
divided into two elements: (1) an act or omission which
furthers or completes the breach of trust by the trus-
tee; and (@ knowledge at the time that the transaction
amounted to a breach of trust, or the legal equivalent
of such knowledge.

[1]f the third party by any act whatsoever assists the
trustee in wrongfully transferring the benefits of the
trust property to the trustee, another person, or the
alleged participant, or aids iIn destroying or 1Injuring
that property, there has been conduct upon which li-
ability can be predicated, * * *.

Section 868 of Bogert states:

[NJo third person shall knowingly aid the trustee 1iIn
committing a breach of his duties.

* * *

IT a third party takes part with the trustee In a
breach of trust, the alternative remedies of money
claim or tracing of trust property may be applied to
him and, as to the trustee, iIn addition to other re-
lief.

[T]he trust property or its product has been traced to
the hands of the third party-participant and the bene-
ficiary has been able to reach it there. IT the bene-

13



ficiary believes that the third party has participated
in a breach and has proceeds of the trust property Iin
his hands, the beneficiary may obtain an accounting
from the third party and may ask, iIn the same suit, for
tracing as to all property 1i1dentified and a money
judgment as to the balance.

D The State should be Enjoinedl2 from Further Transfers
of Mental Health Trust Lands and Possibly All State
Lands? Receipts from All State Lands Are Subject to
Impoundment? Traceable Trust Property in the Hands of
Third Parties 1is Subject to the Trust®"s Claims.

Section 861 of Bogert states:

The court may order the trustee or his successor 1in
interest to perform the trust as a whole, or to take
some particular step in trust administration.

*x * *

The court may iIn i1ts discretion require the defaulting
trustee to restore to the trust fund or deliver to the
beneficiary particular property other than money, by
way of restitution in kind.

* X *

[T]1he beneficiary may claim part of a trust fund under
a constructive trust theory and recover money damages
for conversion or misappropriation of the other part.

12. Under Civil Rule 65(c) a bond will normally be required to
obtain an i1njunction 1iIn order to cover any costs which may be
incurred if the injunction later turns out to have been wrongful-
ly 1issued. There are numerous cases, however, which hold that
such a bond is not necessary (or may be posted iIn a nominal
amount) 1f the party seeking i1t is a public iInterest litigant, or
iIs indigent. The beneficiaries of the Mental Health Lands Trust
qualify under both criteria. See People of State of Cal. ex rel.
Van De Kamp v. Tahoe Regional Planning Agency. 766 F.2d 1319 (9th
Cir. 1985); Natural Resources Defense Counsel v. Morton. 337
F.Supp. 167 (D.C.D.C. 1971); West Virginia Highlands Conservancy
v. Island Creek Coal Co.. 441 F.2d 232 (4th Cir. 1971); Environ-
mental Defense Fund, Inc.. v. Corps of Engineers. 331 F.Supp. 925
(D.C.D.C.. 1971); Orantes-Hernandez v. Smith. 541 F.Supp. 351
(D.C. Cal. 1982); Bartels v. Biernat. 405 F.Supp. 1012, 1019
(D.C. Wis. 1975); Bass v. Richardson. 338 F_.Supp. 478 (D.-C.N.Y.
1971); Denny v. Health & Social Services Bd. , 285 F.Supp 526,
527 (D.C. Wis 1968) .
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Section 862 of Bogert states:

For a breach of trust the trustee may be directed by
chancery to make a payment of damages to the benefici-
ary out of the trustee"s own funds.

Section 865 of Bogert states:

[1]f the trustee who has defaulted has in his hands the
trust res or its substitute, the right of the benefici-
ary to hold the trustee to personal [liability may in
some cases be supplemented by a lien upon the res or
iIts substitute.

?c**

And so too, if a third person has iIn any way rendered
himself liable to the beneficiary to pay damages in
money and such third person 1is not a bona fide
purchaser but has title to part or all of the trust
res, or to any property which is the successor or
product of part or all of the trust property, the
beneficiary may obcain a decree from the court that the
beneficiary®s claim for money damages be declared a
lien on such property and be satisfied out of it.

* * X

IT the beneficiary chooses to rely on money liability
plus this equitable lien on the trust property or its
proceeds, he has obviously made an election inconsist-
ent with tracing the trust property and claiming it as
his equitable property. Under this lien theory the
property 1is that of the defendant trustee or third
person absolutely. Under the tracing plan the plain-
tiff claims that legal title to the res iIn question is
held by the defendant but that i1t i1s equitably owned by
the plaintiff. The value of the traceable property
will usually determine the beneficiary®"s choice between
the lien theory and the tracing method. IT a trustee,
for example, has stolen trust funds iIn the amount of
$10,000 and invested tnem in realty in his own name,
and the realty has become worth more than $10,000 it
will be advantageous for the beneficiary to elect to
recover that realty iIn complete satisfaction of the
claim for conversion of trust principal. On the other
hand, i1f the real property has decreased in market
value to $8,000, it will be expedient for the benefici-
ary to obtain a money judgment against the trustee for
$10,000 on account of the misappropriation of the trust
principal, sell the realty under a lien and realize
$8,000 therefrom, and still have a claim for $2,000
under his judgment.



In Moody v. Pitts. 708 S.W. 930 2d. (Texas App. 1986), the
court stated:

IT a trustee commingles trust funds with the trustee”s
own, the entire commingled fund 1is subject to the
trust.

In Blair v. Trafco Products 1Inc.. 369 N.W.2d 900 (Mich.
App. 1985) the court said:

[Wlhere mingling of trust funds with other funds oc-
curs, the cestui aue trust has a lien upon the entire
fund, and the law presumes that the trust fund was not
paid out so long as an amount equal to the trust fund
remained.

F. Appointment of A Receiver on Mental Health Trust Lands
and Replacement of the State as Trustee.

Restatement of Trusts 2d. , Section 107 (@ states a trustee
can be removed by a proper court. Relevant comments to that
section state:

a. Removal by Court. A court may remove a trustee if
his continuing to act as trustee would be detrimental
to the interests of the beneficiary. The matter is one
for the exercise of a reasonable discretion by the

court.
b. Grounds for Removal. The following are, among
others, grounds for removal of a trustee: * * * the

commission of a serious breach of trust

Section 108 of the Restatement of Trusts 2d., states If a trustee
has been removed the court can appoint a new trustee.

Section 199(e) of the Restatement of Trusts 2d., states the
beneficiaries can maintain a suit to remove the trustee. Section
519 of Bogert states, "When in the course of the administration
of a trust 1t becomes apparent that the trustee cannot In failr-
ness to the beneficiaries be allowed to continue iIn the exercise
of his powers, he may be removed."

Bogert states at section 867:

Sometimes a court can be i1nduced to appoint a receiver
for the trust property in order to protect the trust
and conserve 1its assets, pending 1its decision on an
application for the removal of a trustee or for other
relief. The rule regarding receivers has been stated
by a Georgia court: 'Besides it is an established rule
of the Court of Chancery, that when a trust fund is 1iIn
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danger of being wasted or misapplied, i1t will interfere
on the application of those interested in the fund, and
by the appointment of a receiver, or iIn some other
mode, secure the fund from loss.™

A New York court has said: "it Is said that the ap-
pointing of a receiver rests iIn discretion. This
proposition does not teach much. A receiver 1is proper,
if the fund is iIn danger; and this principle reconciles
the cases found iIn the books.

iI11. APPLICATION OF THE LAW TO THE FACTS HERE
A.  Notice Through Public Records.

There 1is a very strong argument that everyone 1is charged
with notice of the trust and later the breach thereof because of
the following.

(@ Deed. The Patents (deeds) to the state indicate
that the grant 1is pursuant to the Alaska Mental Health Enabling
Act.

() Provisions of the Alaska Mental Health Enabling
Act. The Alaska Mental Health Enabling Act is a public law and
all persons taking Mental Health Trust Lanas should be either
charged with constructive notice of the trust requirements or put
on Inquiry.

(© The 1978 Trust Abolishment. The purported redes-
ignation of Mental Health Trust Lands by the legislature iIn 1978
and the failure to compensate the trust one penny was a matter of
public record and persons taking Mental Health Trust Lands should
be eirther charged with constructive notice thereof or put on
inquiry.

The legal result of being charged with notice 1is that one
can not be a bona fide purchaser. Thus, under this analysis no
third party can have good title to Mental Health Trust Lands, no
matter how far removed down iIn the chain of title. Even if the
court does not conclude everyone 1is charged with notice, under
the specifics of many cases, third party conveyees do not have
good title.

13.0F course, there very well may be a cause of action against
the State for conveying bad title.

17



B. Specific Examples.
1. Legislative Designations (Parks, Refuges, etc).

As i1ndicated previously, some 370,000 acres of Mental Health
Trust Lands has been designated as state parks, refuges,
etc. Since title remains iIn State ownership there can be no real

argument but that these lands remain trust property. Just as
clear i1s that the legislative designations are an improper method
of management of Mental Health Trust Lands. Instead these lands

have to be managed to achieve maximum income Tfor the benefici-
aries (as do all Mental Health Trust Lands). Thus, all of these
lands must be commercially developed to the extent i1t is possible
and furthers the purpose of providing income to the Trust. For
example, when 1t will be in the best iInterests of the benefici-
aries of the trust to do so these lands must be opened for miner-
al development.

2. Municipalities

Since the municipalities vere in the forefront of pressuring
the state to redesignate Mental Health Trust Lands, not only must
the 40,000 acres selected and/or conveyed to Municipalities be
returned, but municipalities should be liable to the benefici-
aries for participating in the breach of trust.

3. Native corporations.

By far, Cook Inlet Region Inc., has received the lion"s
share of the 40,000 acres that have been conveyed to Native
corporations.15 There 1i1s no question but that Cook Inlet knew of
the trust status of the lands and the breach of the trust. It
has been Cook Inlet"s legal position that Congress authorized its
receipt of the bulk of the Beluga Coal Field when i1t approved the
Cook Inlet Land Exchange. However, counsel for Cook Inlet has
not explained how Congress could give away something it no longer

OoOWi l.

14. That the lands have to be managed to produce maximum Income
does not mean that the trustee may sacrifice long-term income for
immediate i1ncome.

15. The 40,000 acre figure does not include lands lost by the
state in i1ts lawsuit with Tyonek Native Corporation over con-
flicting selection rights under the Alaska Mental Health Enabling
Act and the Alaska Native Claims Settlement Act Tyonek Native
Corp. v. Secretary of the Interior, 836 F.2d 3237 (9th. Cir.
1988), nor the Beluga Coal Field lands exchanged to Cook Inlet 1iIn
its exchange.
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4. Individuals.

(@ Constructive Notice. As indicated above, title to all
Mental Health Trust Lands 1is iIn dispute, even i1f formally con-
veyed by the state to i1ndividuals. All of these third party
conveyees will be brought into the lawsuitlé and notified that
their rights to Mental Health Trust Lands is in dispute. They
will then have to defend their title to Mental Health Trust Lands
as a Bona fTide purchaser. As outlined above, however, 1t seems
that 'constructive notice"” of the trust and breach of the trust
will be imputed to individuals on the basis of the public records
by the court. Even 1f the court does not charge every individual
recipient with constructive notice, then each person receiving
Mental Health Trust Lands or iInterests therein must prove that he
paid value for the land and that he did not otherwise have no-
tice, either actual or constructive, of the trust or the breach.

(b) Leases. The same analysis would hold for leases.
5. University of Alaska.

There 1s no question but that the University of Alaska knew
about the trust status of the 3,000 acres it received conveyances
of. Indeed, i1t is particularly flagrant since it received these
conveyances 1In settlement of its lawsuit with the state for the
same breach of trust iIn redesignating University Trust Lands as
General Grant Lands.

6. Less than total Conveyances.

Again, the same sort of analysis applies tothe other
280,000 acres in less than total conveyancesthathave been made
on Mental Health Trust Lands. However, certain categories of
less than total conveyances merit discussion.

(@ Mining Leases. Since the state did not have real
mining leases prior to the decision of the Alaska Supreme Court
in the 6(i) case and no rents or royalties were ever paid these

16 .Whether individually or as a member of one or more defendant
classes.

17. Trustees for Alaska v. State Department of Natural Resources.
736 P.2d 324 (Alaska 1988). In this case, the Alaska Supreme
Court ruled that the state®s practice of granting rights to
extract minerals, although denominated a 'lease" was not truly a
lease because no rents or royalties were due and that this vio-
lated Section 6(1) of the Statehood Act which requires a lease of
mineral resources.
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leases are i1nvalid.1l Of course, the operators of these mineral
properties are accountable for royalties due to the trust for the
minerals that have been removed and arguably for minimum royalty
and/or rental payments.

@) Oil & Gas Leases. It strains credulity to believe that
oil companies did not actually know of the trust status of the
lands because a detailed assessment of land status and title 1is
normally done by any prudent potential oil and gas lessee.

(© Public and Charitable Uses. As described above, trust
property given for a charitable purpose, where payment of value
and lack of notice is not present normally must be returned to
the trust.

There are many other types of transactions and circumstances
that will no doubt be revealed. The foregoing, rather than
intended to be exhaustive, 1s to i1llustrate the general princi-
ples involved and how they should be applied in particular cir-
cumstances.

18. As recently as May of 1989, the United States Supreme Court
held that a flat rate royalty for mineral lands was an 1invalid
method of leasing mineral trust lands and the statute authorizing
it invalid as applied to Arizona®s School Trust Lands. Asarco v.
Kadish, 490 US __ , 104 L.Ed 696, 109 S.Ct. __ (1989). This
would appear to invalidate the state®s current leasing program
with respect to its application to Mental Health Trust Lands
(However, no new mineral leases have been issued on Mental Health
Trust Lands since the Alaska Supreme Court"s decision ir. this
case In October of 1985). Interestingly, at footnote 3, the
United States Supreme Court specifically acknowledged the diffi-
culty of determining fair market value of minerals, but reaf-
firmed its previous pronouncements that "whatever the difficul-
ties may be iIn making such appraisals with complete accuracy, it
does not defeat the existence of a "market value™ iIn mineral
rights, and it does not suffice as a reason to depart from the
ordinary requirements that the law Imposes on such transactions.

19. The same 1is true for mineral properties, but to a |lesser

extent where the lessee is a "mom and pop"™ operation which 1is
much more prevalent in mining, particularly placer.
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_Adeeperloot at Justice Scalia's position, however, calls into question
its validity for Alaska law. Justice Scalia appealed to the common law
understanding of the “judicial Power” at the time of the Constitution’s
framing. As Justice Scalia noted, many of the framers adhered to the
traditional. “find-make" disfinction in defining the proper role of the
]Ud'CIar¥.3‘3 [T Justice Scalia's historical approach is utifized, we would
appeal 1o the meaning of the phrase "judicial power” al the lime of the
framing and ratification of the A'aska Constitution. In the time since the
framing of the federal Constir .the “find-make" distinction has been
discredited. Indeed, the Link : Court tho,roughl¥_rejected this view
when constructing the first modem retroactivity doctrine. Amidst these
events, the Alaska Constitution was framed and ratified. In other words
the nature of the judicial role had changed at tlie time of fire framing and
ratification ofthe Alaska Constitution. Thus, a Justice Scatia-like historical
argument might actuallg provide a constitytional basis In support of tire
decisions in Judd and Byayut, at the very least, it might suggest drat the
Alaska "judicial power” iS ot bound up in the outmoded “Gnd-make”
conception of the judicial role.

IV. Conclusion

Only one J)omt comes out of this retroactivity discussion: at present,
Alaska and federal retroactivity law are not consistent with each other. The
republican spirit imbued in our federal system allows Alaska to part wa%/s
with federal precedent on thﬁ,lssue. The United Slates Supreme Courf's
doctrines announced In Griffith and Beam may not be appropriate for
Alaska in light of the Alaska Supreme Court's subsequent decisions or the
Alaska Constitution. Indeed, the Alaska Supreme Court has shown 3
strong preference for flexibility and ad hoc_balancing cn the question of
retroactwlty. If the court chooses to retain this dactrine of flexibility,
however, it has a responsibility to address the non-federa) bases of lifis
choice, mde?endently Justlf%/mg this choice to those the decision will most
deeply affect: the people of thé State of Alaska.

J.,Zc%‘rllcusr Hné%%gjo%egarwm%‘cft'”mg Co.v. Georgia, 111S. CL 24392451 (1991) (Scalia,

NOTES

THE MENTAL HEALTH LAND
TRUST LITIGATION:
STATE V. WEISS AND ITS AFTERMATH*

|. Introduction

Throughout the past dccadc in Alaska, the courts and the Iegilslature
have served as @e battleground for a dispute between mental health
patients and the state. ThiS battle involves a considerable portion of the
stale’s land and resources. The dispute arises from the Alaska Mental
Health Enabling Act ("AMHEA™)of 1956," in which Congress granted the
Territory of Alaska one million acres of land to_be held” In bust to fund
Alaska’s mental health program. However, in 1978, the Alaska legislature
reclassified the lands comprising the mental health bust as general grant
lends, to be administered together with other state land holdings.1 A ?roup
of mental health patients brought a class action suit against the stale for
dlssolvm? the land bust, and in State v. Weiss? the Alaska Supreme Court
found InTavor of these plaintiffs.
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1 Pub. L. No. 705U, 709 (1956)
2. 198 Alaska Seas. Laws ch. 181

3. T06P2d 681 (Alaska 1985)
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In Weiss, (lie court entered dial (I mental health land trust be
reconstituted and remanded the case foroilier necessary findings/ Since
the supreme court's 1985 opinion, (lie legislature has passed, fodr separate
acts_in attempting to effect a compromise consistent with the "Weiss
holding. The parties to the \Weiss case have reduced only die most recent
of thiesc acts to a proposed settlement agnemem. The superior court has
not yet ruled on the legal issues raised by (lie agreement or submitted it to
the plaintiff class for approval.5 ConSequently, the court has not, yet
?ntered a final order dismissing the swt and tfie stale remains enjoiried
rom taking action that affects fitle to the trust lands.

This note will clarify the present status of Die litigation by ,anall¥zmg
the liistory of the controversy and the legal issues contained therein. [t also
aims to identify the parties'to the conflict and (heir respective interests.
Finally, it addresses several issues not yet faced by the Alaska Supreme
Fegg[\t/e (lissues that must be settled before the dispute can be successfully

Part Il of this note_provides a brief history of the mental health land
trust prior to the Weiss decision. It discusses the objectives of the
AMHEA, as well as the stale's role m_managmg (lie trust lands. Part 11|
analyzes the Weiss decision itself, specifically addressing; (1% the general
law re?an,lm? breach of fiduciary duty to a public trust, (2) the Invalidity
of the Tegislature’s actions, (3)the court’s remedy, and (4) a Tootnote in (lie
Weiss opinion in which 'he court refused to address die rights of bona fide
Fur,chasers and convcyancees of trust lands. Fart IV addresses the
egislature's subsequent acts, focusing on chapter 66 of the 1991 Alaska
Session Laws, which serves as the current framework for a potend'd
settlement Part V details the ke%/ decisions by the superior court in the
Weiss case following its remand by the suP[eme court. The section also
discusses the land Valuation issues that tlie courts are likely to face.
FlnaIIX,, Part VI atempts. to reconcile the competing intérests and
emphasizes the need fora timely settlement

4 d. at 634 o o ,
e B
R e e A (eT.
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Il. Phe-Weiss History op the mental Health Land Trust

A. The Alaska Menial Health Enablmg? Act
Accor_dm? to a senate report6two factors prompted tlie enactment of
the AMHIIA Tegislation. First, an outdated and itdiumone federal statute7
overned the commitment of the mentally ill in Alaska, even though both
eFeopIe of Alaska and the United Slates Congress helieved lliat a mentaJ
health program was generally a_matter of “local concern.* Second.
Con(t;,ress esired to "divest (he_ Federal government of its fiscal and
functional responsibility for hospitalization and care of the menially ill in
Alaska,"5thereby eliminating the inefficiencies in the system under which
the mentally ill were treated. .
. Under the federal statute, die Territory of Alaska committed mentally
ill persons found_to he “insane pctson|s] at large™ in a jury trial. 10 Those
who were adjudicated insane under this procedure, which resembled a
criminal trial," were turned over to a United Slates Marshal." Since
there were no facilities at the time for care of the mentally ill in Alaska, die
marshal transported the patients to Portland, Oregon for hospitalization.
ReSFOHS!bIhty for the process was vested in the United Stales Secrefary of
the Interior Irf Washington, D.C., and the federal government bore all of the
costs. b Since die terfitorial I%glslature’s hands ‘were lied bfy die Organic
Act of Alaska, Bwhich precluded the territorial legislature from changing
the laws regarding commitment of the insane, congressional acdon was
necessary to alter diis unai xptablc treatment of Alaska’s mentally ill.
The AMHEA accomplished, two, broad objectives. First, it gave the
Territory of Alaska authority in die field of mental hcaldi that was
comparable to that of oilier stales and territories In the United_States.
Underde AMHEA, the Territory of Alaska assumed fui! responsibility for
enacting procedures for commitment, hospitalization and care of its

6. S. REP. No. 2053 84th Cong., 2d Sea. (1956), repnnted in 1956U_SC.CAN

7. Act ot lan. 27.1905, Pub. L. No, 58-26 33Slat. 616619,
. See S REP. No. 84di Cong., 2d Sea. (1956), reprinted in 1966
05 8c 80 Rl X g (559 ep
9-1d., 16 U3.CCAN. al 3B
10 Act or Jan. 27,1905, Pub. L. No. 58-25 33Stat. 616,619,
tI.S. Ret. No. 206384l Cong., 2d Sea. (1956, repnnted in 196U S CC.AJ4

12" Act of Jan. 27 Pub. L. No. 53-26 3Slat. 616 60
_REP.NO. 2053,%&“ Cong., 2 Sea.Za%), reprinted in 1956US.C.C.AU.

14 Pub. L No. 6334 37Stat. 512 (1912)
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menially ill. 5 Second, the AMHEA authorized. grants-in-aid {o enable.
Alaska to meet the financial burden of establishirig and admmlstermq a
mental health ?ro ram.  Under the Act, the territory would gradually
assume complete fiscal responmbﬂ%for the 1program, Subject to'the three
grants In-ald cjnlalned In the AMHEA. The first grant awarded 6.5
million dollars for the construction of mental health facilities in Alaska.B
Tlie second grant authorized appropriations for a total of six million dollars
over a ten-year period to assist the terrlto_rY, in developm? Its program. I/
The third “grant consisted of one million acres of the "vacant,
ung pro?nated and unreserved" %bllc lands of Alaska (ﬁe "land grant"),
Eov? dZ%_ected by the territory within a ten-year period. 1 The AMHE

All lands granted . . . under thia section, together with the income

therefrom and the_proceedi from any d|sBo_smon thereof, shall be

administered by the Territory of Alaska a5 t {)u lic trust and such proceeds

and mcom? shiall first be aEJ lied to meet the necessary expenses of the

mental health program of Alaska.

At the lime of die Act, the territory consisted of 375 million total
acres. 0 Thus, even after granting the territory one million of those acres
the federal ?overnment owned well over ningty-nine percent of the total
acreaPe, in tltc territory.2L The land grant seenied to be a logical method
of helping Alaska furid its mental health program.

The state of Alaska acquired the territorial rights and duties under (he
Iand,gram through section 6{k) of the Alaska Statclwod Act.” That Act
Rrow ed that “(glrants previously made to the Terrlto/Q/ of Alaska are
ereby. confirmed and transferred to the Stale of Alaska upon its
admission.”2l Furthermore, the Alaska Coastitution directs (hat "[a]ll
provisions of the act ddmih "og Alaska to Ute Union wm_%h resehve rights or
powers to the United Staﬁr, gs Well as those prescrining the tefms or
conditions ofthe grants of lands or other property, are consented to fully
by the State and Its people."24 Thus, the Alaska Constitution also
récognizes the state’s dudes under the AMHEA land grant.

% Iulkx tal Health Enabling Act, Pub. L. No. 84-830,70Slat. 709 (1956).
| 37
I 202
bp.N

[EEN

s———=x

oo

entphxats added). o
34thCong, 2dSat. (1956),reprintedin 1966'JS.C.C.AN.

a).
7 a).
18 a).
19 £
20. 0.
2

d.
ag%elx %?Sehood Act, Pub. L. No. 8-, 72 Stal. 339343 (1959).

24, Alaska Const, art XU, 1 13 (emphaito added).
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D. The 1978 Redcsignaiion Act

In 1978, Alaska redesignated the mental healdt trust lands as, general
grant lands.® It is uncléar whedrcr dre redesignadon was simply a
Sialulory recognition of the way the state had heen reatm? the trust lands
or a significant deviation froni such treatmenL A report of the Interim
Mental™ Health Trosl Commission ("Commission™)" summarized dre
slate’s administration of the land dust created by die AMHEA:

|Alfler selecting tlie most promising income producing potential lands

available at die’lime, the State never actively managed these lands as a

trust. There was no effort to protect the corpus. from d|55|Fa,t|o,n or o

(t;ﬁnerate maximum income in the interest of the primaly beneficiaries. T0

e contrary and from tlie_ beginning, lands were conveyed from die tnin

at. fre uendx}I less than fair market Value and for purposes not allowed in

di |AMHEA] legislation.2
If diis description was indeed accurate, and die stair nad already conveyed
Irust lands al below market value for non-ltur .-relalcd purposes, dicrc
W?_uldzhave been no need for die state to take die 1978 legisladve
action.

The rcdesignatiot) Act jtself gave no reason for the dissolution of the
trust. D Whatever die rationale” underlying die redesignadon, the Act
established a Mental Health Fund, whicti was to receive 1,5 percent of die
total recelﬁts derived from the management of stale lands during each fiscal
year.D The incrne from this fund could be used only to supﬁort the
State’s mental health program. However, the very nextAct of the same
legislature amended die “funding provision to, make the transfer of the
income from state lands subjéct to legislative appropriation. 5. This
cffecdvely put die funding of dig state’s mental health program at die
discretiori of the legislatre. ~ These provisions, combined with the

o) Aluki Sort. laws ch. 181 i 3 L .
Wi dﬁgﬁ?\fx'f‘%%%%%%%‘% R gy
seFectepda t\zéo,%t 'tae tthrele_I m?mh Ters ?’?Cthe %,om,misglon. N b

e MR TVt o esion e oot  (ecember )

o SFRE%T(% I er}/devyy \% ]&Qghomas Kocster, Special Assistant Attorney

) Bytn> AaSEii YETE ch.A% %(a(gi. ThisTAct ttritb teqth
stthes cblonds t0 e |9 ysﬁfeﬁﬁ@ tlon an actFro [nua 0 ﬁ;e an§
selected by die Staré .un er{ej ﬁ o ucaothe aP Was (MH
a{oun majoF jopu aPon Centers*or sui efo.t?ar S an ﬂme 3 ugfs. Id’ The
state waad g apility 0 ﬁa Wmunluga.enﬁ em.ensg make placements In
parts and game Tefuge™ without compsnaa.” ig the trial. |

0 Alaaka Seas. Laws ch. 18114

3L 1978Alaska Seas. Laws ch. 1821 4
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legislatures subsequent failure to appropriate tlie requisite 1.5 percent of
,?I\\lllelr-]llljie,i violated Congress" intent to create the land trust as part of the

[Il. the Weiss Decision

_In 1982, Alaskans receiving mental health services brought a class
action suit against the state, arwng that the. 1978 legislation”should be
invalidated because it breadied the trust established by Congress under tlie
AMHEA. The superior court agreed that the state breachéd its duties as
trustee, but held that the legislation could not be Invalidated under current
Alaska case law.5. Both patties appealed to the Alaska Supreme Court

A. Breach of Trust . . _

_ The Alaska Supreme Court affirmed the superior court's holding that
tlie Stale's rcdesu?nallon of the trust lands was a breach or the trust.5 In
response, the State argued that its provision of sufficient mental healtl.
programs fulfilled the State’s obligations under die AMHEA. . Th support
its argument, tlte State cited section 202() of the AMHEA, which provided
that “proceeds and income shall first be %plled to meet the necessary
expenses of the mental health program of Alaska."*53 The Slate reasoned
that this provision indicated “that onﬂress did not wish to limjt the use of
ﬂ]rant lands exclusively to mental health programs,"Sbut ratlier intended

¢ land grant to servé as a quaranteed revenue base.

The court disagreed with this argiument, notl_n% that this language only
demonstrated Congress’ concern that the land might have a valug in excess
of the necessary mental health care expenditures. 5 Although the case
record failed to indicate whether the value of the land did exceed
,exPendltures,Sldle court concluded tliat it was "irrefutable that Congress
intended to create a trust, to be based on a corpus of one million acres of

Orase%, uS'eSrslo\{C%tuarl?Tocrﬁ% dteo Aasﬂzagﬁ)gr'wﬂm |crpa?Bi|ggrlljgg u%%si%w
3 A Weerllsts1 T—Ioet‘)a}lwI 62%1%83@&%%%0 8483 | 202(¢), 70 Slat
m%iiﬁggm %aasarﬁgegsl. g ACt b L. o ’ '
35 Wiss, 706 P2d at 633
2 I|g'atn'|'Th Indjcased that the state spent [000)
bl
EH. %We 3 h ( agﬁ%dlc%tﬁﬂ? }eﬂate's.gtf ﬁrc[ﬂjqullersgg
fetaeq BaESs Ty 0 e .
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federal land."8L The court further found that the stale had termmaled the
trust wlieli it removed ihc land witlch composed the_corpus of Use trust. 10
Once the court determined that the stale was acting as a trustee. Die
conclusion followed that the stale could not unilaterally terminate the trust
without specific authority to do s0.4)

To su%port its conclusion that the AMHEA created a %ubllc trust
overned by general trust law principles, the court cited both Lassen v.
rizona" and"State v. University of Alaska,” Lassen involved a grant
of lands to be held in trust from“the United Stales to Arizona. The Trust
was designed to benefit designated gubllc activities, mainly those with
educationial purposes.’> The Unifed States Supreme Court noted that the
enabling act in.question “unequivocally dcmand(ed| . ... that the bust
receivethe full value of any lands transferred from it,"4 and trial
Congress intended “the grants” (to] Prowde tlie most substantial support
Posm le to die beneficiaries.and that only those beneficiaries profit fum
the trust."s In University of Alaska, (lie Alaska Supreme Court
interpreted Lassen as clarlfym? tliat "private trust law principles are to
apply to federal land granted o the slate for school purposes."4 In a
footrote, tlie court's opinion emphasized, (hat **(ajt least two courts have
specifically concluded that (lie law of private trusts is applicable to land
held by the state in tnrst for'schools.”4
The Weiss court determined that there was no reason to treat federal
land grants for mental health Furposes any differently titan those for
educational purposes; the public land trust created by the AMHEA must be
%)_ve_rne_d by private trust law principles.44 In fact, the SuPreme Court of
ississippi”recently cited the Weiss decision as support for applying to
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school land trusts the common law rule Frohlbmng a trustee from "giving
away, appropriating to liis own use, or otlterwise|] disposing of the Corpus
of & trust in derogation of the rlgihts or the beneficiaries,™" Trusts for
mental health purposes may be arleast ns deserving of rigid protection as
those for school purposes. ~ Communities may place a greater priority on
educational expenditures than mental health expenditures, thus increasing
the Importance of a mental licalth trust as a base revenue guarantee.

. While there is ample authority _supportm? this position, D s recent
Ninth Circuit case indicates that private trust law princi)les_need not
always aRpIy., In Price v. Hawall, _the court held that section 5(0 of the
Hawaii Admission Act (“HAA")3Ldid not place .common law trustee
duties upon the State of Hawaii.5L Citing, Inler alia, the Second
Restatement of Trusts,54the court began its analysis with the text of the
HAA itself. % Tlie court found that "it would bé error to read the word
"public trust” to require that the State adopt any particular method and form
of management for the ceded lands.”3} Thus, the stale was restricted in
the management of the lands onIY by its own constitution and laws. The
court held Uiat Hawaii law gave the state considerably broad authority to
manage tire property and the income derived from that propert}/; such
authority was more extensive than the power which the federal statutory
language granted to Arizona in Lassen.

49, Hill v. Thompson, 564S0. 2d t. 6 (Miss,
e LN o
o s e R
5L P1P2i %OBQmOr. 1990).
52 Pub. L. No. 86-373 Stat. 4'(1959).
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Nonetheless, the Price decision docs not undermine the Alaska
Supreme Courts WIS holding.  The language of the AMHEA is
sufficiently different than that o glle HAA to Tequire a different outcome
than that”in Price.  The AMHEA states dial (he lands shall be
"administered," not simply "held," as a public trust. Furthermore, the
proceeds must first be used solely for ‘the purpose of defraying the
necessary expenses of the mental "licalth program. Hawaii has mote
discretion in applying die income from lands Under the HAA. and may
appgy that income’to Various purposes. Finally, while the AMHEA gives
no deference to the internal laws of the Territory of Alaska, die HAA
expressly defers to Hawail state law.

B. The invalidity of die 1978 Legislation

After finding that die state breached die trust, die Alaska Supreme
Court reversed die superior court's holding that die legislation could not be
invalidated.5 Tlie superior court felt constrained YO{H Alnvalldatln? the
legislation by the decision in Slate v. University of Alaska;® but the
supreme court determl?ed that the lower court Rad misinterpreted that
case.d In_ University of Alaska, the federal government granted 100,000
acres to die state "for the exclusive use and benefit" of the university.&
Years after the grant, the state included 5,040 acres, of the trust land in a
stale park. The Supreme court held that this action did not breach die trust
as long as the state comPensated_the university forthe fair value of the land
taken.”  The court inferred djat the state ‘Intended to compensate. the
University for the loss of the land, and employed “the well recognized
canon of statutory construction that, when possible, legislation should he
construed in a way that upholds its validity."s

To-esupreme court in Weissdistinguished University of Alaska because
the Wi/ss Iitigation did not involve a partial disposition of the trust lands
for a specific use,44 Instead, it involved the removal of the entire coapu
from the trust, with no specific use identified for the former trust lands.6
The court decided that "it is not reasonable to infer that the legislature
meant to pay for a quantity of trust land approaching one million acres for
which in'large part diere’is no present use. Thus, the payment remedy
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imposed in University of Alaska is not present ltcrc."® Tire court
reasoned that since 1he 1978 Ieglslatlon went beyond the state's powers
regarding the trust lands, It must be held invalid.

C. Remedies

After _concludmtt;, that the state breached the trust and that the
redesignalion legislation was invalid, the court turned to Ihe issue of
remedies, holding that “die trust must be reconstituted to mach as nearly
as possible the Roldings which comprised die trust when the 1978 law
became effective.”8* The court remanded Ihe case, directing the, superior
court to make the requisite findings necessary for this reconstitution. The
supreme court did, however, offer "guidance™ to the superior court First
all identifiable stale lands that weré once part of the menial health trust
were to be relumed to the trust.&® If exchanges of former Uust land had
been made, those properties that could be traced to an exchange for mental
health trust lands would be included in Ihe trust@ For sales of former
trust lands, “the trust must be reimbursed for the fair market value at the
time of sale.2’1 The overall goal of the court's remedy was “to restore the
trust to its position just prior to the conveyance effected by the
redesignadon legislation."71

The court provided tliat the trial court should grant the slate a “set-off'
for mental health expenditures made by tlie staté since 197871 In other
words, if these expenditures exceeded the value of the lands sold, the state
need not compensate the trust for such lands when reconstituting the
trust# Although a set-off provision of this type may seem inconsistent
with private trust law principles that forbid thé reduction of the corpus of
a trust, Hthe Second Restatement of Trusts states that “(t]he trustee is
entitled to indemnity out of the trust estate for expenses properly incurred
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by him in tlw administration of the bust."® Tlie Tfenth Circuit has
interpreted tliis section to provide that “e]ven though the expenses arose
while in breach of the bust, if the trustee hias reimbursed the trust fund for
any loss that resulted from the breach, administrative expenses are properl
recoverable."77 Tlie court thus alloweg the State of New Mexico to sef-
off administrative expenses, incurred while in breach ot a public land bust
for a miners’ hospital, against its compensation to the oust. 7 Ib the
extent (hat Alaska's mental health expenditures can be classified as
‘l‘admlmst_raltlve expenses,” set-offmay be justified under these private bust
aw principles.

D. Rights of Bona Fide Purchasers and Convcyancces

A footnote to Use Weiss opinion i p,artlcularlg noteworthy in Utat tlie
court declined to address questions of title held by hona fide purchasers
and convcyancces of former trust lands.® “The court found it
“unnecessary” to address those issues at the time. Since then, however,
the issues have created considerable uncertainly over title rights and have
proved to be a burden on the state's land adrinistration. 1 Perhaps the
court declined to address the issue because il believed that conveyancees
taﬁ]d bona fide fxtrchasers would be unaffected by the remedy provision of
e opinion.

The court's failure to address the rights of bona fide purchasers may
be an isolated point; it is unclear how much of the former land belongs to
bona fide purchasers. Some land was not really "purchased" from die

76 1d. .
% IUJIig%ZJ;%t_%V. New Mexico, 536F3d 13241329 (10th Cir. 1976)

79, Weiss, 706 P2d at 684n4. . A hona fide purchaser is defined as "(qlne who
ety il B P A B SR
80 Weiss, 706 P2d at 634 n4.

S Esta%ew%ﬁ%@;ﬁrﬁ%ﬂgﬂ A
‘;iqanwiqﬁjb;w e

ro ] i )

o BTSN I0 De pnh o

ee % VE %d ) €
run 1SS
)

8l TeF

Ji

G
; s
L e
0 E AT
i e e

el s et o
[§Qﬁ§§g1%%a@§§%ab%i%ftwf e el

> N
FESI’I



34 ALASKA LAWREVIEW (Val. 9:2

stale. Municipalities that weir 5|m %glven the land by ihe stale would be
donees of tmst property and \.ould thus hold interests”inferior to those of
the beneficiaries o the tmst." Oiligr lands, such as those redesignated by
the legislature as state partes or wildlife refuges, would still be In stafe
hands and could be transferred back to tlie tmst. ¥4
The most difficult determinations Involve Individuals who actually
urchased former tmst land from the state. Since they gave the state value
ayment of the lands they theoretically should"be protected by the
staesohhgatlon 10 transfer foceeds of sales to the trust.*5 However, the
Second Restatement ofTrus s provides that "a transferee of trust property
takes subgect to the tmst if al any time prior to the transfer he has notice
that the frustee Is committing a breach of tmst_in makln? the transfer,
although he gives value before he has notice."1 The Restatement further
provides: “A person has notice of a breach of tmst if (a) he knows or
should know of the breach of tmst... ."n Since tlie creation of the tmst
is @ matter of public record, a Purchaser for value may liave difficulty
showmg} the re UISIte lack of notice to,obtain bona fide purchaser status.
Thus, IT the settlement process deteriorates and litigation ensues, two
related issues tliat would be contested arc: (1) whethera constructive notice

R
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standard should he used and, (2) if so, at what point constructive notice is
deemed lo have arisen.**

IV. THE Legislature's Responsb

A. The Prc-1991 Acts

Tlie Weiss decision did not specify the nalurc of the state’s obligation
«illi respect to manang (lie tmst land. Since the decision in 1985, there
have been four legislative acts aimed at effectm? a compromise between
Die mental licalth"plaintiffs and the state. Tire Tirst act, passed in 1986,
created an Interim Mental Health Tmst Commission within'the Department
of Natural Resources ("ONR").Z The Commission was empowered to
approve any conveyance bfythe Commissioner of Natural Resources, wlio
Was given respon5|b|hty or tire actual management of die tmst lands.*0
Tlie Commissioner was also required to inventory the tmst lands and audit
all transactions involving former tmst lands. 4 The 1986 Act also created
a special tmst account within the stale general fund to receive the proceeds
from management of the mental healtf lands.

Tire act which followed Uiis mterlm solution, the first actual attempt at
a compromise, came in 1987.” The statute Proposed to reconstitute the
tmst with lands in stale parks and game refuges that had a substantial
probability of remaining under state ownershlp In perpetuity. The stile
would thén compensate™the tmst each year with eight percent of the fair
market value of the former bust lands.” Tills roposed settlement created
a Froblem In that the plaintiffs and the DNR widely differed on the
valuation of the tmst lands.” According to plaintiffs' counsel, the reason
for the large discrepancy was the stale's Inability to compensate the trust
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for wliat the lands were actually worth.54 The Commissioner stated Uiat
site was forced to declare an |mFasse,because the Commission failed to use
the fair market value In its calculations, making it impossible to satisfy
simultaneously the legislative requirements to use fair market value and to
adopt tlie Commission's recommendationss Regardless of its cause, this
discrepancy rendered settlement infeasible.

The 1990 compromise effort attempted to alleviate the land valuation
Froblem by removmg the required correlation between trust income and
and value:*5 The 1990 Act provided that “[a]ll land wilhin legislative
designations on September 7, 1987, constitutes the corpus of the mental
health land trust.”” The "rent" from these lands would consist of six
;%er,cent of the stale's unrestricted general fund revenue each fiscal year.3!

his provision, however, was unaccePtabIe to the plaintiffs because the

trust would not receive a sufficiently large stream of Income.1D

B. The 1991 Act

Lengthy neglotlatlons between the state and the plaintiffs resulted in
chapter 66 0f Alaska's 1991 Session Laws, 11 The 1991 ActIDhas two
Prlmary features: it reconstitutes the trust with lands as similar as Rossmle
0 the orlqmal trust lands, and it establishes specific procedures which the
state must follow in administering tlie trust. The Act also proposes to
return approximately half of the original trust lands wiiile other state lands
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will replace live halfof the orlgmal trust lands that are now in private hands
or subject lo use restrictions decreasing their value.

. Theoriginal lands which the 1991 Act automatically returns to the Bust
include unencumbered land, land ,subgect o various’ short-term_leases,
permits, or contracts, which the plaintiffs viewed as Income-maximizing,
and land In_dm Haines and Tanana Valley Slate Forests.ZL The Att
aulltorizcs die return of other er?lﬂﬁd land t0 the Bust at the option of the
plaintiffs. This lar.d nay not include any land that has been conveyed out
of state ownership, or any land in legislativel de5||g|nated slate_parks,
forests, or game refugff &wth the exception of the Haines and Thnana
Volley Stalé Forests?. s compcnsalion for land not returned to die
trust,” replacement land exchanges are to be negodatcd between die
plaintiffs and die Commissionér of Nalural Resources.1b Tlie Act
requires that such exchanges be "based on equal fair maikel value"band
"involve, as nearly as practicable, land of comparable character."T’
Finally, chapter 66 1ists additional factors to be considered when deciding
uRon die aﬂ)roPrlate land to be exchanged, including: diversity of the
character ot the land, development and income-generating potential, public
benefits, benefits to die trust, public interest and die efficiency of land
management. I¥ o N _

Recognizing that the substitution provision of this proposal surely
would cause continued valuation disputes, the 1991 Act gives the Alaska
Supreme Court original jurisdiction to rale on all disputes arising from the
reconstitution of fix: trustdd As security for compensation, the Act
"hypothecates” certain state lands to ‘the mental health trust.10
Foreclosure on the hypothecated lands would occur upon default of the
state's dudes or upon failure lo reconstitute the trust by December é
1994.11 In addition, die statute calls for contributions from unrestricte
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stale revenues to the mental health tmst income account in sup?ort of the
tmst during the transition to a fully developed land managemen ogram
Such contfibutions will follow a’sliding scale beg mmng] al six
peicent annually, gradually declining to zero percent by the year 2003.12

Chapter 66 also created the Mental Health Tmst Authority ("MHTA"),
which will act as trustee of the reconstituted trust. The Act also defines the
beneficiaries ofthe trustand explains generally tliat which a comprehensive
mental health program should entail.”15 Lastly, chapter 66 does not take
effect until the_ superior court has dismissed the lawsuit and the |ime for
appeal has expired. 4 The superior court will not dismiss the suit unless
it determines that the settlement agreement is in the best interests of tlie
benef ciaries of the trust. 15

V. THE ROLE OF THE COURTS

A. Superior Court Decisions on Remand

1 Intervention. After the Alaska SuFreme Court remanded \Weiss in

1985. the superior court decided severa cruual cases |mpact|ng the
litigation, A_1988 decision1b Involved the dequnatlon of ‘tmst
bengficiaries. The original plaintiff class consisted of those flttln? the
traditional definition of “mentally ill."w ~Groups consistin (or
representing) mentally retarded and mentally defective individuals and

12 1d. 111(c (P
N (obecod|||ed u Alaska Stat. | 4730056(b)). The beneficlaria
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chronic, alcohol abusers suffermg from psychoses sought intervention as
beneficiaries under thw AMHEA™L

The Stale argued that it was within their discretion to determine which
?roups were to De served by the mental health program and thus benefit
rom the mental health fands trust. According to the Slate, (his
Interpretation was consistent with the AMHEA's initial %rant of plenary
authority to the Territory of Alaska over its own mental health prograni.
The original plaintiff class joined in the State's argiument In"order to
maintair die small size of die’bengficiary class. The intervenors countered
that the AMHEA's Ie%lslatlve history demonstrated n intent to fund a
program with a broad beneficiary base.

The court allowed the Plamtlffs intervention as beneficiaries, rendering
a broad mterpretatlon of (he class of intended beneficiaries. While
acknowledg mq é)port forthe position taken by each of the parties,"1
the court concluded dial
Congress m}ended that (||e enial health lands ubl| rus beneflt |he
Wﬁgentso le servmgsg{ le. compre enswe#l j

roquustl rrnmrg the menial g wre
|taj|zat r\ e menia ectlve rt ourt

conc s dal jt Is thm d|e sre lon o ﬁ to |||clo p other

rouP %srg dplento Services ){ nial healt L%ram out 1t |su0|

ithin the discretion of (e Stale To exclude cither of those two groups. 1D

An_additional intervention issue arose subsequent to the 1991
Ieglslatlon when the Sierra Club Legal Defense Fund filed a motion for
intervention on behalf of eight environmental groups. Tlie Defense Fund
sought to challenge the concept of a settlemént based on chapter 66,11
Aftér the setdement agreement was submitted to the court for preliminary

approval, the environmentalists raised specific objections to the
agreement. 21

ﬁ]pnl 27, 198 Weiss Memorandum Decision, j upra nutc 116 at 2-3
10 1d at 17
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2. LisPendens. InJuly 1990, tlie superior court allowed plaintiffs to file
a rc-notlcc of lis pendensIbor former frust pro,pert?/ anil enjoined the
state from transferring title to third parties pending the qutcome of the
Weiss litigation. 14, The, court cited three factors to be weighed in ruling
ona preliminary injunction: %1) whether the party requesting the injunction
faces irreparable harm, (2) whether adequate protection exists for the party
opposing the injunction, and (3) whether the proponent of the Injunction
has raiséd substantial questions as to the merits of the case.iu

The State ar?ued that the provisions of the 1990 ActZ remedied die
state’s bree d) of its fiduciary duty to the trust by Frowdmg adlequate
compensation to the beneficiaries. 17 Tlie State”also urged that the
plaintiffs' sole remedy should be_payment of compensation rather than
reconstitution of the truist. Judge Greéne found that "[tIhe fallacy of these
argumen,ts is that they ignore the fact that the stale may not unilate "ally
seftle. this lawsuit." ° Furthermore, under the supreme court's Weiss
decision, a compensation remedy for the original breach was not adequate.
Judge Greene therefore concluded dial “%]hls lawsuit will not come to its
conclusion undl a final adjudlcadon on the merits reconsdtudng the trust
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is reached or a bilateral settlement is reached which is approved by the
court under the provisions of Alaska (Rule of Civil Procedure) 23(c). IS

_Judge Greene also refused to grant the slate an injunction "barring the
plaintiffs from diallenging title to any mental licalth lands, filing Us
Fendens as to sue.”) lands, or taking any other action which would caslt] a
egal cloud on tfie currant record title to such lands."Z0 While "the
decision denied the state's request for injunction, a footnote to the
memorandum decision and order acknowledged the pos. ible adverse effects
of such a denial on third parties:

The court it not unmindful of nor unsympaihelic lo the problem! which

may  be aciUed for Ihird-pany holders’of lands originally designaled os

menial health bust lands. Itisvery possible dial innocent liurd-parties wil
have ineir rights 1o those lands lied up in court for aperiod of lime. There

IS o question that such actions ma?/ he htumful to individuals, However

il must be stressed that die problem arises not because of actions, of

plaintiffs or this court bul because of the actions of the Stale in violating

its bust responsibilities when it redeapnated mental health bust lands as
general gram lands in 1978 Had the legislature taken its trust obligation

Seriously, these innocent third-parties Would not have been aaversely

affected. 7 .

Judge Greene further observed that "(tlhesc lands are clearly income-
Pro ucing properties which could be manaPed to produce long term Income
or the trust itself,",u and that "since_lhe eglsla ure's repeal of the statute
creating the Interim Mental Health Trtist Commissign, there Is no other
way to"protect the lands other than through court action."B.

fi. Valuation Issues

Any proposal calling for full reconstitution of the trust, whether by
substituted lands or by Cash, will inevitably involve valuation disputes.
Given the unsuccesstul liistory of past valuation attempts, Bt 1s likely
that the Alaska Supreme Coutt will be called upon to resolve these
disputes. When future disputes coine before the court, it would be wise to
keep In mind the source of Ihe entire dispute: the stale’s unilateral
dlsreganl for the trust which Congress created for the benefit of Alaska's
menial health program. Since achapter 66-based settlement accommodates
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ihe stale b% f0|I|n? to require the return of lands conveyed from Ihe tmst,
the plaintiffs should be entitled to very careful scmtiny of substituted lands.

The number of potential valuation disputes might be greatly reduced
if (lie supreme court were to decide on acceptable valuatior methods earl
In the post-settlement reconstitution process. Disagreement over sug
methods was one_of the [\Pnnupal causes of the failure to settle under tlie
19U7 legislation. Tlie DNR urged that a “comparable-sales” method should
be used to determine the fair market value for all lands. Meanwhile,
though the Attorney General's office suggested that the "Income-
capitalization” method was legitimate, it claimed that the data relied upon
by the plaintiffs' experts was’ inadequate with respect to actual mineral
endowments, lite t|m|n? of successful o?eratlons and worldwide markets,
The Compmission ado? ed the view pul forth by the plaintiffs, who argued
that an incomc-capilalizatlon a%oroach wheieby the lands value s
calculated based on the projected Income stream”it will produce, more
accurately captured die true fair maikct value of the mineral reserves. In
die settling plaintiffs’ view, since lands containing mineral reserves
comprise the bulk of the trust's value, the determination of (he proFer
appraisal method will have a crucial impact on the value of Ihe
reconstituted trust.

The proper valuation method depends upon the type of land under
consideration. The incomc-capitalization method is more appropriate for
Income-producing lands such as those containing mineral eposns The
trust likely would derive income from leases of Use mineral n%ts orjoint
venture niining projects, rather than from the outright sale of Uiese langs.
In contrast, a comparable-sales approach does seem more appropriate for
those urban and suburban lands likely to be sold for commercial
development. Thus, the ?roper appralsa method should be tied to the
characteristics of a specific Ipareel of and and the trust's anticipated

method for deriving income from such land.
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VI. Assessing the Proposed Settlements

A. The Plaintiffs’ Interests

The settlement alternatives seem to be land-hased, cash-based, or some
combination of the two. The chapter 66 compromise provides primarily
a land-based settlement. Since a lump-sum cash seftlement would be
impossibly expensive at this time, any cash-based settlement would have
t0 Include continuing annual appropriations from  the Ieglslature to
reconstityte |he trust, In addition to those annual appropriations aready
made to fund (he mental health program. According to qge lead plaintiffs
aitoresy who negotiated chapter 66 with the législature, the Hickel
Admlnlstratlon will veto a% reconstltutlon of (lie trust based on continued
general fund supportI6 Thus, lire practical parameters of a settlement
Seem limited to that which reconstituites (lie trust with fand.

A reconstituted land tnist benefits the plaintiffs because it Rrowdes a
higher degree of permanence than |e(iISIUIVE appropriations. Thus, while
it may bé unlikely that a reconstituted land trust will generate enou%h
revenues to fund “full [Y a comprehensive mental healthprogram in {
future, it would provide an |mportant permanent base guarantee.

When ConFress created tlie original tmst under the AMHEA, it clearly
envisioned a fand trust In order to provide security and longevity
comparable to that of a land trust, any alternative would require g great
deal of cash up-front, which seems unlikely to occur. Additionally, the
legislative history of the AMHEA suggests tliat if income from the land
trist were not enough to sustain a comprehensive mental health program

the stale would be obligated to supplement the trust revenues. T/
However, the stale, arguing that tv. AMHEA was only meant to place the
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territory on equal footing with other states, would contest an interpretation
compelling it to make any appropriations.

_ Chapter 66_eliminates tlie set-off provision contained in the Weiss
oleqn and this aspect of the 1991 Act is extremely beneficial for the
F’ aintiffs. The Weiss opinion provided that the cmount by which mental
icalth expenditures exceeded income from the bust lands tould be set-off
against the reimbursement required for trust land that had been sold.Z’
Since expenditures could conceivably exceed trust land income, 1t is
possible that the trust wouid not be compensated at all for lands that were
sold. Because chapter 66 elimjnates this provision, the new trust will in
fact contain land_equal In value to tie original lands. Although tlie
plaintiffs are confident that they would prevail in any litigation aimed at
restoring land title to the trust,” tliey could not achieve the particular
benefitsof chapter 66 by continued litigation of the dispute.

Those plaintiffs opposing die chapter 66-based settlement do so for
several reasons. ) Fust, chapter 66 charges the MHTA, rather thui the
slate, with the trustee's role of managing the lands forpr_oﬁt. This scheme
diffe rs from dial originally created by die AMHEA, which envisioned die
tate acting as trustee. The state, however, was derelict in its quties as
original trustee. L One argument against the new arrangement is that if
the MHTA bears the trustee expenses, the uldmatc cash flow to die
beneficiaries could decrease. counterar%ument can be made that
addidonal revenues will be generated because the body mana%m? die trust
lanas; clearly has the benefi¢iaries” best interests in mind and that this will
comijensaté for any additional_trustee expenses passed on to the
beneficiaries. Furthermore, even if the stale acts as trustee, if private trust
law were applied, the state would be entitled to indemnification by die trust
for expenses incurred as trustee.¥8 In other words, the ultimate cash
\fl\llgw to die beneficiaries Could decrease under the original arrangement as

13 Slate v. Weta, 706P.2d 681,684 (Alaska 1985).
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The dissenting plaintiffs also object to_the chapter 66 provisions
because a cash based settlement would be easier to administer than a land-
based settlement Accordm?to this rationale, die addidonal delays inherent
in reconsdtudng a land trust and the possibility of contiguous I|d_?adon to
defend the trusts ddc to lands more than “offset trie "security” of a
reconstitute** i-nd trust. - Although the state does not seem to be willing
and/or able to provide such a settlement, 1B die dissenting plaintiffs
argument is comPelImg in light of die dtreat to the sctdement posed by the
environmentalist intervenors. 4  Substitutions will definitely create
Froblems, esdpeually If the dale docs not return to the trust former trust
ands owned by municipalities or widiin state patks and refuges,¥8
Furthermore, mast of the valuable land in die state lias been designated for
specific uses since statehood, so choosing replacement lands with
sufficiently high value is likely to be an arduous gask. Even if the trust
were to bé successfully. reconstituted with land, subsequent problems arc
likely to arise in administering the land-hased trust.

B. The State’s Interests o o .

The state's primary constraint in negotiating a settlement is a lack of
cash funds with which'to compensate the trust. Beyond this, the state has
an interest in reducm? its involvement in costly and tlme—consumln?
lidgadon widi respect fo the trusL 15 Tlie stale hopes to manage the trus
lands at their hl?hest and best use, consistent wilh die legislature's broad
audiority over all state land under the Alaska Constitution, &7 However,
sucli powers do not necessarily extend to lands contained in the federall
created land mist. ¥ b the extent the state has already given tmst lands
to municipalities or native corporations organized under the Alaska Nahve

143 Set supra note 135and accompanying text.
144 Sic intra Part VI.C.
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Claims Settlement Act ("ANCSA"), ¥ the state vehementl¥ 0pposes
invalidating such conveYances T leeW|se tlie state wants 1o prevent
the invalidation of Jegislative designations of former tmst lands as state
pails or winllife refuges
_ Tlie current uncertainty over title to former trust lands is the an 99%
incentive for the state to reach a scrtlemenL  As a result of the July 1
|nJunct|on]I and foub ic notice of Ihe trust's claim to former tmst’ lands,
t"has been difficult to sell trust land purchased from tlie state.
Furthermore those who have purchased theise tmst lands cannot obtain
patentsIL from the state, and projects such as the Wishbone Hill coal
mine have been delayed. 15 Tlie injunction, coupled with confusion over
title, %IVGS (Iie state Sufficient_incentive. lo, relinquish its set-off right in
order1o reach an agreement with the plaintiffs.

C. Tlie Environmentalist Intervenors’ Interests

The Intervention by eight environmental groups creates potential
problems for the current Broposed settlement aqreemen The
environmentalists' claims can be classified intwo general categories. The
first Involves Ihe agireement’s disregard for "Alaska’s public land
management policies; Ihe second concerns die legislative process involved
In passing chapter 66,

1 Public Lind Management Issues. The sealemeiit has been attacked
on constitutional grounds, based on article VIII, section 100f the Alaska

149 See 43US.C. 5160 el seq.
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Constitution.I’ The constitution requires public hearings and, argu _0¥
a best-inicrests determination before lands may be transferred to Out
state ow nership This restriction apnlles to such transfer only if the
MHTA is not designated a state entity. If th: MHTA is designated a stale
entity, the transfer would not be considered out-of-state ownership.
Because the MHTA is mana%lng lands to maximize income for selected
beneficiaries Sas opposed to estatet)) and stncc it is ajguably not suhject
to public scru |ny he MHTA may Dbe classified as somethirig other fitan
a state entity. T’ Titus, transfcis of slate land to MHTA may be subject
to this consfitutional prowsmn B

Alaska Statutes sections 38,04 and 38.06 contain the stale's princ 6)
safe% uards of Ihe public interest, as required by article VIII, sectlon 1
the Alaska ConstitutionZ’. In addition to requiring a public_ hearing, *0
these sections also require land use planning and’ classification, .
multiple purpose use of state lend, T’ and reservation of public rights of
access 10 public water and public land.T” Chapter 66 exempts the
MHTA from all of these requirements except public notice. ~ = The
environmentalists claim that this exemption violates article IX, section 15
of the Alaska Constitution¥band Alaska Statutes section 37.13.010%
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by not requiring anP/ deposit of trust income to (lie general funds until the
needs of the méntal licalth program have been met.

The intervenon; argue that under both (he Alaska Constitution and die
common law, die stale 1s viewed as a trustee of the stale's public lands and
resources for die benefit of all cidzens. This ar\9ument is.grounded in both
the state’s general authority under article VIII, section 2 and the
“common Use" clause in article VIII, section 3 of the Alaska
Constitution."*  Alaska case law has clarified these constitutional
provisions.

In Herscher v. State Department of Commerce,"l0 the Alaska
Supreme Court referred to the stale as "trustee of the natural resources for
die benefit of its citizens."I1  In a similar context, the court had
previously described migrating schools of fish in inland waters as being
held In trust for the benefit"of all the people of die state.”I5 The
court’s discussion of the “common use” clause in Owslchek v. State Guide
Licensing & Control BoardI5 indicates that the_clause itself is firmly
grounded in common law.74 The Owslchek decision citesIbas leading
cases inthis area the United States Supreme Court's late nineteenth century
decisions in both Geer v, ConnecticutZZLand Illinois Central Railroad V.
Ilinois."ZL The Owslchek court stated that "[iln light of this historical
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review we conclude thai the common use clause was intended to engraft
In.our constitution certain trust Pnnmples guaranteeing access to the Tish,
wildlife and water resources of the stale."

Tltesc objections to tlie settlement fail to recognize several fundamental
aspects of the dispute. The original trust landS which the state will be
returning to the MHTA were never truly state lands to be managed for the
benefit 0f the stale’s entire Populatlon. Instead, they were only to_be
managed by the state as trustee for ghe mental health trust beneficiaries.
They arc in'stale hands now onl¥ due to the stale’s derogation of Its trustee
duties under the original %rant rom Con%ess. Similarly, tire substituted
lands are transferred’only To compensate The tmst for tlié stale's breach of
Its fiduciary duty.

Since, according to tlie set,tlln? plaintiffs, much, of the value of the
former trust lands still within tlie state's itossession lies in mineral rights
an attack based on section 6(1) of (lie Alaska Statehood Act could
Jeopardize the settlement. Section 6(i) provides:

The granti of mineral lands to die Slate of Alaska under subeecti?ns @

and (b) of this section are made upon the express condition that all sales,

grants, deeds, or paleni /or any of the mineral lands ao granted sitall be
sub&ect to and contain a reservation to die Stole of all of the minerals in the

ands so sold, granted, deeded, or patented ... m
It also l[Jrowdes that a breach of this provision resulfs In forfeiture of the
mineral lands to the United Stains, upon the initiation _cf_aP ropriate
Proceedmgs bfy the Attorn_er)(],Genera_I in the United States District Court for
he District of Alaska. 20 This provision presents a two-pronged problem.
First, if the MHTA is held to be a private Party ine_initial transfer of the
mineral rights from the DNR_ could result in"forfeiture. Second, if the

A s construed as a public body, any conve¥ance or lease from Ihe
MHTA to a private partY In The course of the MHTA's profit-seeking land
management cotdd result in forfeiture.

However, the clear text of the Alaska Statehood ActtLcould defeat
an attack against the settlement under section 6(?. Section 6§|) explicitly
refers only o grants made to the State under sections 6,(a? an 6(bf0f the
Act The grant under the AMHEA was Incorporated into the Act under

=

=
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section 600." and thus, section 6(i) should not apply to the mental
health trust lands.

Such attacks could alsp be defended based upon tle principles
announced In State v. Lewis.”™" This case held tliat only [egislative
approval is necessary once Congress has consented to releasé the section
'q) restrictions, 14~ Such congressional consent wilh respect to_the
reconstitution of lire. mental heafth trust can be inferred by the AMHEAS

rovision that the prlqmal and %rant exgressllbI included mineral rights. 21

ince Congress firmly intended that the AMHEA establish a tfust to
support Alaska's menfal health program, C_on%ress likely would a?prove
the return of land which would have remained in the trust if not for the
unauthorized actions of the trustee.

The Supremacy Clause of the United Stales Constitution also supports
the settling ptuties’ counterarguments. The Constitution indicates that the
AMHEA “should supersede Alaska's statutory and constitutional
safequards,* Tire Alaska Supreme Court has Stated that "we must
when possible, construe statutory. provisions in such a way as o avoi
unconstitutionality rather than Simply void them on the basis of an
Interpretation which renders them constitutionally infirm."l,, However,
the . uFremacy Clause argument is more effective with respect to the
orl(t;lna trust lands than to Substitution lands, which have never been a part
of the congrcsslonaJl)r created trust. In tltis respect, a settlement which
replaces former trust Tands with cash - rather than other lands subject lo
protection under Alaska law - may be preferable in that it would avoid the
more difficult constitutional questions.

2. Legislative Process Issues. . In addition to the objection based on the

substantive land management provisions of diapte*-66, the intervenors also
object to the process by which the legislature passed the hill. These
arguments have a basis in the Alaska Constitution.

18 Ste supra nolg 22 and accompanying_tex,t.
%2. ISngIFT 6% fso (Aluka 1977), appéal dismissed, 432 U'5.901 (1977).
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The intervenors assert a violation of article 1, section 130f (lie Alaska
Constitution.2* Tie relevant portion of section 13 states_tliat "|b]ills for
appropriations shall be confined to appropriations."®* The intervenors
reason dial chapter 66 makes an appropriation by conveying lands that may
be used for mental healtit purposes without any further action by the
legislature. Hufs, it violates section 13 hecause it accomplishes other
Pur 0ses in addition to the approeratlon. The state counters by arguing
hat the term "appropriation” in this context should be construed to refer
to a setting aside of a certain amount of money, but not of land, for a
specified puipose.1d

“Tlte intervenors also arg_ue tliat chapter 66 violates article I, section 14,
which provides that “|n]o bill may become law unless it has passed three
readings in each house on tluec Separate days."XL Tlie puipose of this
language is to ensure that the legislature knows what it is passing.2’ The
environmentalists argue that because the legislators did not have access to
the list of hypothecated lands at the lime the EJassed the bill, they
technically did not "read" the bill, T’ The Stale counters thal the
Ieglslature knew what it was enacting and thal the incorporation by
reference of the hypothecated lands list was perfectly consistent with the
constitutional requirements.

Tireenvironmentalists are particularly concermned with the hypothecated
land list because 1t includes over four million acres of the State’s most
valuable land. They argue that hypothecating the lands as security was a
conveyance of land interests willrout reasonable safeguards of thé public
Interest as required by article VIII, section 10. The environmentalists
further allege thal by incorporating tire hypothecated lands list that neitlrer
the legislatlire nor the public had seen, the legislature effectively dele?ated
its qulslatlve powers to DNR and the plaintiffs, B They feel that this
aspect of chapiter 66 provides insufficient procedural saféguards for the
public and insufficient substantive standards for DNR and the
plaintiffs. 1b

183 Complaint at Intervenon, supra note 152 at 21
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_ronically, a majority of the Weiss plaintiffs, as well as the state
believes that the participation of ihe environment,”! intervenors will
ultimately benefit the settlement process. *1 Tlie superior court’s evenlual
ruling on a settlement proposal will Ilkely{ be appealed to the Alaska
Supreme Court If tlie supreme court were to aﬁprove a settlement based
on chapter 66 - over the objections raised by the intervenors - it would
provide res judicata and collateral estoppel %rounds on which the MHTA
could defenid conveyances of trust lands Inthe future. Thus, that which
acts as a current impediment to a settlement process could eventually
provide long-term efficiencies that benefit the named parties involved.

VII. Conclusion: Reconciling the interests

QOne unequivocal fact looms over{'d Weiss litigation: then: is a need
for timely settlement and final adjudication. ~Titc interests of both the
plaintiffs and Ihe state would hest be served by prompt resolution of the
dispute. The chapter 66-based settlement reliéves the state from makin
burdensome,cash payments to compensate the trust for the win:turned land.
By not forcm%he return of land"conveyed to municipalities and native
corporations, fhis settlement also reconclles the public interest wilh Ihe
plaintiffs’ desire to have a reconstituted bust that resembles the original.

_ A threshold concern will be the validity of the environmentalists'
objections. Final adjudication on these issues Seems distant; all parties are
|Ike|P/ to exhaust thiglr rights of a Feal. Even if these 1ssues are eventually
resofved in favor of the Stale and Ihe settling plaintiffs, notice to the class,
subsequent recelﬁt of the class's comments, and an eventual faimess
hearing will further delay final adjudication,I’ Once final adjudication
occurs, the process of reconstituting the trust with land will surely prove
Ienazhy and comFIex, although the settling plaintiffs' counsel is ‘already
W0 mgi on developing this process. Under the express terms of chapter
66, the trust must be fuIIY reconstituted by December 1,1994 1(WhI_Ch alls
within the last week of the Hickel Administration's tenure of office), or
else the plaintiffs may foreclose upon tlie hypothecated lands.

An alternative afnproach, advocated by the dissenting plaintiffs as well
as the environmental intervenors, involves a solution similar to chapter 210

eoir;@e%;'gﬁ(?v aleyl'&(}%favﬁ%vr,vﬂl'ﬁoﬁn“e”yef Etio éﬁsm{ ’Y]{ys‘%ﬁe%%%.iif@@%i
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of the 1990 Alaska Session Laws.Z’ Such a plan would retain those
original mental health trust lands which are still in the trust. In addition,
it would call for the state to devote six percent of the general fund budget
annually to mental health programs. A final component would, “as
proposéd In chapter 66, create the MHTA to prioritize the funding of
programs, thereby removing responsibility from Ihe legislature.1®

Tltcre are several obstacles to such a plan. First, the Hickel
Administration rejected such a plan last year due largely to the annual
burden dial Itwould place on die g%neral_fund. The adrinjistration prefers
to compensate the trust with land. "The Hickel Administration also oppoges
die designation to die MHTA of dig legislature's and governor's discretion
over dté priorifization of expenditurés in the absence of a land-based
trust.2” In addidon, the _majorlt?/ of the ?Iamtlf,fs are fearful of losing die
potcndal for a windfall dial would result from discoveries of oil or mineral
reserves on trust lands.Z1

The superior court should expedite dte schedule for dte case on remand
to whatever extent possible, given die twin necessities of briefing fully the
complex issues involved and writing opinions as bases_for subsequent
appeals. Fora chapter 66-bascd settlément to work, time is of the essence
to ?revent the foreclosure on hypodtccaied lands.  While the current
settlement approach may not be die most ideal progosal in terms of ease
or cost of administration, it would both reconsv.. ic the tmst at the fair
market value of the original lands and provide a corpus that could be
preserved in virtual perpétuity. The setderacnt can work only if the courts
rule aﬁamst the environmental intervenors' legal claims. If this occurs
then the_current sedlement seems viable. If die intervenors prevail, or If
the parties determine that die reconstitution process cannot meet the
necessary timetable, then the alternative solution based on chapter 210
would bé in order, especially given Its relative case of administradon. The
courts and the parties must 1ot lose sight that only a timely settlement and
final adjudication will allow menial héaltii advocétes and the state to focus

See sypra text accompanying no The similarity lies in the provision in
AL e EZ B B,
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Afterword

. This section briefly describes tlx: status of the Weirs litigation as this
issue of the Alaska Law Review goes to press. There ate currently four
main categories of 15sues wliich must be resolved before the superior court
will submit the settlement agreeme_nt to the plaintiff class for approval.
The first group of issues are those raised by the environmental Intervenars,
as_detailed in the (ext of (his Note, These issues are currently being
briefed, and oral arguments will likely take place in early January, 1993

~Asecond set of issues arc raised bY the dissenting plaintiffs’ motion
in opposition to the proposed settlement. Tlte dissenting plaintiffs alleqe
deficiencies in Use proposed settlement agreement and n the manner In
which it was negotiated. Evidentiary Itearinrrs regarding these claims were
held on September 24-25; the hearings, aid not corclude in the time
allocated and have been continued indefinitely. They will likely resume In
January when tlie court hears oral arguments'on the environmental issues.

Also, Marathon Oil Company ("Marathon") and Union Oil Com%anzv
of California ﬂ"Unocal'j)_ filed'a motion to intervene on September 4,1992.
They oppose the provision in live settlement agreement which nominates
tix; State’s oil and gas leases in Cook Inlet as substitute_lands. As lessees
under these leases, Marathon and Unocal arc wary of being affected by, the
transfer of the lessor’s interest  Such leases give thé lessor various
discretionary rights, and the oil companies arc worried that tite MHTA, as
lessor, might aftempt to limit production ar hold out for higher royalty
rates. The court likely will not'act on tlte oil companies” motion until the
environmental issues are resolved, since the opposed lease transfers will be
blocked if the environmentalists succeed in blocking the entire settlement
agreement.

Finally aseFa,rate controversy was raised by the joint motion of the
state and the se tling plaintiffs to modify the ul¥ ;1990 preliminary
injunction and to cancel lis pendens with respect to_ certain lands. This
motion seeks to let (he state issue patents to third parties who tiave already
paid in full under land sale contracts. Because such third partY_rlghts are
a pnmark/ consideration for the state, the settling plaintiffs’ willingness to
join in this motion is a key to the_state's support of the seftlement
agreement.  |f the court doés nat nile on this motion by tlx: end_of

ovember, either party can terminate the settlement agreement. TIx:
environmental interveriors and the dissenting plaintiffs both oprose this
joint motion cIa|m_|n%,that granting (he requested relief would only lead to

eventual further litigation.
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