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D r a f t  S t a t e  o f  A la s k a  R e s p o n s e  
to  P r o p o s e d  R u le m a k in g  b y  

th e  M in e r a ls  M a n a g e m e n t  S e r v ic e  
C o n c e r n in g  P r o o f  o f  F in a n c ia l  R e s p o n s ib il i t y

D R A F T
F e b r u a r y  1 1 , 1 9 9 4

U . S .  D e p a r t m e n t  o f  th e  I n te r io r  
M in e r a ls  M a n a g e m e n t  S e r v ic e  
M a i l  S t o p  4 7 0 0  
3 8 1  E ld e n  S tr e e t  
H e r n d o n , V A  2 2 0 7 0 - 4 8 1 7

A t te n t io n :  C h i e f ,  E n g in e e r in g  a n d  S ta n d a r d s  B r a n c h

T h e  S ta te  o f  A la s k a  a p p r e c ia t e s  th e  o p p o r tu n ity  to  c o m m e n t  o n  th e  Advance Notice of 
Proposed Rulemaking for OP A 9 0  Oil Spill Financial Responsibility Requirements for 
Offshore Facilities (Advance Notice) p u b lis h e d  in  th e  Federal Register o n  A u g u s t  2 5 , 1 9 9 3 . 
T h e  e f f o r t s  o f  M in e r a ls  M a n a g e m e n t  S e r v i c e  ( M M S )  p e r s o n n e l  w h o  t r a v e le d  to  A l a s k a  to  
d is c u s s  th is  is s u e  la s t  f a l l  a r e  a ls o  a p p r e c ia t e d .  W e  lo o k  fo r w a r d  to  th e  F e b r u a r y  1 9 9 4  
m e e t in g  w h ic h  M M S  w i l l  h o ld  in  A n c h o r a g e  o n  th is  to p ic .

I h i s  r e s p o n s e  in c lu d e s  th e  c o n c e r n s  o f  S t a t e  a g e n c ie s  a s  w e l l  a s  lo c a l  c o a s t a l  m a n a g e m e n t  
d is t r ic ts  in  A la s k a .  I n d iv id u a l  a g e n c ie s  a n d  th e  c o a s t a l  d is t r ic ts  m a y  a ls o  s u b m it  th e ir  
c o m m e n ts  o n  th e  Advance Notice d ir e c t ly  to  M M S .

T h e  S ta te  o f  A la s k a  b e l ie v e s  th e  p r o p o s e d  r u le m a k in g  fa r  s u r p a s s e s  C o n g r e s s io n a l  in te n t  a s  
e x p r e s s e d  b y  O P A  9 0 . B y  ta k in g  th e  b r o a d e s t  in te r p r e ta t io n  o f  l e g is l a t i v e  in te n t, th e  M M S  
in te n d s  to  r e q u ir e  a n y  f a c i l i t y  w h ic h  u s e s  o i l  o r  o i l  p r o d u c t s  in  a  w e t la n d  to  p r o v i d e  p r o o f  o f  
f in a n c ia l  r e s p o n s ib i l i t y  o f  $ 1 5 0  m i l l io n .  E n fo r c e m e n t  o f  th e  p r o p o s e d  r u le m a k in g  w o u ld  
h a v e  a  p r o fo u n d  n e g a t iv e  e f f e c t  o n  th e  e c o n o m y  o f  A l a s k a  a n d  o th e r  s ta te s . A l m o s t  h a l f  o f  
A la s k a  is  c o n s id e r e d  w e t la n d s  b y  v i r t u e  o f  p r e v io u s  a d m in is tr a t iv e  r u le m a k in g  b y  t h e  A r m y  
C o r p s  o f  E n g in e e r s  a n d  o th e r  fe d e r a l  a g e n c ie s .  A s  a  c o n s e q u e n c e  o f  th e  b r o a d  e x p a n s io n  o f  
f e d e r a l  r e g u la t io n  o f  th e s e  w e t la n d s ,  th e  f in a n c ia l  r e q u ir e m e n ts  o f  th e  p r o p o s e d  r u le m a k in g  
w o u ld  f o r c e  p r iv a t e  b u s in e s s e s  a n d  lo c a l  a n d  S ta te  g o v e r n m e n t  a g e n c ie s  to  c e a s e  c e r ta in  
e s s e n t ia l  o p e r a t io n s . A d o p t io n  o f  th e  p r o p o s e d  r e g u la t io n s  w o u ld  r e s u lt  in  a  c h a in - r e a c t io n  o f  
f i s c a l  im p a c ts  w h ic h  w o u ld  u p s e t  th e  e n t ir e  A la s k a  e c o n o m y  a s  w e l l  a s  th e  n a tio n a l e c o n o m y .

In  a d d it io n  to  e c o n o m ic  im p a c t s ,  th e  p r o p o s e d  r u le m a k in g  w o u ld  i n f l i c t  s ig n i f ic a n t  s o c ia l  
im p a c ts  u p o n  th e  p e o p le  o f  A l a s k a .  I t  w o u ld  d im in is h  th e  s ta n d a r d  o f  l i v i n g  c u r r e n t ly  
e n jo y e d  b y  r e s id e n ts  o f  r u r a l  a r e a s ,  N a t iv e  v i l la g e s  a n d  u r b a n  a r e a s . T h e  a v a i la b i l i t y  o f  o i l  
a n d  r e f in e d  p r o d u c ts  w o u ld  d e c r e a s e ,  th e r e b y  l im it in g  t r a n s p o r ta t io n , e le c t r ic a l  g e n e r a t io n ,  
a n d  h e a t in g  o p p o r tu n it ie s .
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W h i i e  th is  r e s p o n s e  fo c u s e s  o n  A l a s k a ’ ., c o n c e r n s ,  th e  p r o p o s e d  r u le m a k in g  w o u ld  h a v e  
s e r io u s  a n d  f a r - r e a c h in g  n a t io n a l  r a m if ic a t io n s  a s  w e l l .  C o n s id e r in g  th e  r e la t iv e  a b u n d a n c e  
o f  r e a l a n d  r e g u la t o r y - c r e a t e d  w e t la n d s  in  A la s k a ,  th e  p r o p o s e d  r u le m a k in g  w o u ld  
d is p r o p o r t io n a t e ly  a f f e c t  A l a s k a ’ s  ru ra l a n d  u r b a n  c o m m u n it ie s  b o th  s o c ia l  a n d  e c o n o m ic a l ly .  
T h e  e f W '  o f  im p le m e n ta t io n  o f  th e  p r o p o s e d  r u le m a k in g  w o u ld  b e  d e v a s t a t in g  in  e v e r y  
c o m m u n it y ,  u . '^ t i n g  h a v o c  in  s u c h  b a s ic  b e n e f i t s  a s  r e s id e n t ia l  h e a t in g , e l e c t r ic  p o w e r ,  a n d  
a l l  fo r m s  o f  tr a n s p o r ta t io n  in c lu d in g  d e l iv e r y  o f  U . S .  m a il ,  fo o d  a n d  h e a lth  c a r e .

T h e  r e m a in d e r  o f  th is  le tte r  p r o v id e s  s p e c i f ic  c o m m e n ts  o n  th e  p r o p o s e d  r e g u la t io n s .  T h e s e  
c o m m e n ts  a d d r e s s  r e c o m m e n d a t io n s  fo r  fu r th e r  a c t io n  b y  M M S  a n d  d is c u s s  A la s k a ’ s  v i e w  o n  
C o n g r e s s io n a l  in te n t  in  th e  p a s s a g e  o f  O P  A  9 0 . T h e  c o m m e n t s  a ls o  a d d r e s s  a n  a lt e r n a t iv e  
r is k - b a s e d  a p p r o a c h ,  d is c u s s  th e  l ik e ly  in a b i l i t y  to  o b ta in  c o v e r a g e  s u m m a r iz e  p o te n tia l  
e c o n o m ic  e f f e c t s ,  s u g g e s t  th e  u s e  o f  A l a s k a ’ s f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts ,  a n d  
a d d ie s s  u n c e r ta in t y  a b o u t  th e  s c o p e  o f  th e  p r o p o s e d  r e g u la t io n s .

R E C O M M E N D E D  A C T I O N  O N  P R O P O S E D  R U L E M A K I N G

T h e  p r o p o s e d  r u le m a k in g  w o u ld  r e q u ir e  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  w h ic h  w o u ld  b e  
im p o s s ib le  to  o b ta in  in  m o s t in s ta n c e s .  U n le s s  an  e n t ity  is  l a r g e  e n o u g h  to  s e l f  in s u r e , it  
w o u ld  h a v e  to  u s e  a n o th e r  m e a n s  to  p r o v e  f in a n c ia l  r e s p o n s ib i l i t y .  M o s t  s m a ll  b u s in e s s e s  
w o u ld  b e  tr e a te d  e q u a l ly  w ith  th e  la r g e s t  c o r p o r a t io n s  a n d  c o u ld  n o t  a f f o r d  to  p r o v id e  $ 1 5 0  
m illio n  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y .  O r g a n iz a t io n s  a n d  c o m p a n ie s  w h ic h  p r o v id e  
in s u r a n c e , r e in s u r a n c e ,  a n d  o th e r  fo r m s  o f  c o v e r a g e  s im p ly  d o  n o t  h a v e  th e  c a p a c i t y  to  c o v e r  
th e  n u m b e r  o f  e n t i t ie s  w h ic h  w o u ld  b e  r e q u ir e d  to  h a v e  c o v e r a g e  u n d e r  th e  p r o p o s e d  
r u le m a k in g .

T h e  S ta te  o f  A l a s k a  s e r io u s ly  d o u b ts  th a t it  w a s  th e  in te n t o f  C o n g r e s s  to  p la c e  s u c h  a  b u r d e n  
o n  b o th  g o v e r n m e n t  a g e n c ie s  a n d  s m a ll  b u s in e s s e s .  B e c a u s e  o f  th e  w id e - r a n g in g  n e g a t iv e  
r a m if ic a t io n s  o f  th e  p r o p o s e d  r u le m a k in g ,  th e  S t a t e  o f  A la s k a  r e s p e c t f u l ly  r e q u e s ts  th a t M M S  
n a r r o w ly  c o n s t r u e  its  a u th o r it ie s  in  im p le m e n t in g  O P A  9 0  u n til  th e  is s u e s  o u t lin e d  in  th is  
le t t e r  a r e  r e s o lv e d .

W e  u r g e  M M S  to  r e e v a lu a t e  i t s  in te r p r e ta t io n  o f  O P A  9 0  d e f in i t io n s  a s  th o s e  d e f in it io n s  
p e r ta in  to  b o th  M M S ’ s  a u th o r ity  a n d  th e  s c o p e  o f  o p e r a t io n s  a n d  f a c i l i t i e s  to  b e  c o v e r e d  b y  
its  r u le m a k in g .  T h e  S ta te  r e c o m m e n d s  M M S  r e c o n s id e r  its  o v e r l y  b r o a d  in te r p r e ta t io n  o f  th e  
te r m s  " n a v ig a b le  w a t e r s "  a n d  " o f f s h o r e  f a c i l i t i e s " .  In  a d d it io n , s in c e  th e  O P A  9 0  f in a n c ia l  
r e s p o n s ib i l i t y  s e c t io n  ( S e c t io n  1 0 1 6 ) a p p lie s  o n ly  to  r e s p o n s ib le  p a r t ie s ,  th e  d e f in it io n  o f  
" r e s p o n s ib le  p a r t y "  s h o u ld  b e  c a r e f u l ly  c o n s id e r e d . T h is  d e f in it io n  c le a r l y  l im it s  th e  s c o p e  o f  
f a c i l i t i e s  a f fe c t e d  b y  S e c t io n  1 0 1 6 . T h e  S ta te  b e l ie v e s  C o n g r e s s  in te n d e d  to  r e q u ir e  o n ly  
d e e p w a t e r  p o r ts  a n d  fa c i l i t ie s  lo c a t e d  o f f s h o r e  to  p r o v id e  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  o n  
th e  s c a le  c o n t e m p la te d  b y  M M S ’ s r u le m a k in g . It is  u n lik e ly  C o n g r e s s  in t e n d e d  e x p a n s io n  o f  
M M S  a u th o r ity  a n d  r e s p o n s ib i l i t y  to  fr e s h  w a t e r  w e t la n d s .  A b s e n t  c le a r  a n d  c o n v in c in g  
e v id e n c e  th a t C o n g r e s s  in te n d e d  a  b r o a d e r  a p p r o a c h ,  M M S  s h o u ld  c o n s t r u e  i t s  a u th o r ity  
n a r r o w ly  s o  a s  to  m in im iz e  e c o n o m ic  d is lo c a t io n  a n d  h a r d s h ip  to  th e  p u b l ic .  I f  M M S  
d e te r m in e s  th a t l e g is la t iv e  a m e n d m e n ts  a r e  n e c e s s a r y  to  c la r i f y  i t s  r e s p o n s ib i l i t ie s ,  th e  S ta te  
r e c o m m e n d s  th e  f o l l o w i n g  c h a n g e s  b e  c o n s id e r e d  w h e n  s e e k in g  a n y  le g is la t i v e  s o lu t io n .
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• L i m i t  C o v e r a g e  t o  O f f s h o r e  F a c i l i t i e s :  T h e  $ 1 5 0  m i l l io n  p r o o f  o f  f in a n c ia l  
r e s p o n s ib i l i t y  r e q u ir e m e n t  s h o u ld  b e  l im it e d  to  th o s e  o f f s h o r e  o i l  e x p lo r a t io n  
a n d  p r o d u c t io n  f a c i l i t i e s  t r a d it io n a lly  r e g u la te d  b y  M M S .

• U s e  S t a t e  F i n a n c i a l  R e s p o n s i b i l i t y  R e q u i r e m e n t s :  T h e  la n g u a g e  in  S e c t io n  
1 0 1 9  o f  O P A  9 0  s h o u ld  b e  c h a n g e d  to  a l l o w  s u b s t itu t io n  o f  S ta te  f in a n c ia l  
r e s p o n s ib i l i t y  r e q u ir e m e n t s  f o r  fe d e r a l  r e q u ir e m e , ts in  S t a t e  w a te r s .  T h e  S ta te  
o f  A l a s k a 's  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts  a i e  s o m e  o f  th e  m o s t  
c o m p r e h e n s iv e  in  th e  w o r ld .

•  E x e m p t  S m a l l  O p e r a t i o n s :  T h e  p r o p o s e d  f in a n c ia l  r e s p o n s ib i l i t y  
r e q u ir e m e n t s  d o  n o t  d is c r im in a t e  a m o n g  o p e r a t io n s  w h ic h  p o s e  d i f fe r e n t  le v e ls  
o f  s p i l l  r is k s .  A  p r o v is io n  s h o u ld  b e  m a d e  f o r  de minimis e x c e p t io n s .  A  
lo g ic a l  th r e s h o ld  s h o u ld  b e  e s t a b lis h e d  to  e x e m p t  r e s p o n s ib le  p a r t ie s  w h o  p o s e  
m in im a l  r is k .  In  o th e r  w o r d s ,  th e  l ia b i l i t y  s h o u ld  b e  c o m m e n s u r a t e  w ith  th e 
r is k .

•  D e v e l o p  a  R i s k - B a s e d  A p p r o a c h :  T h e  w o r d s  " u p  t o "  s h o u ld  b e  in s e r te d  
b e f o r e  " $ 1 5 0  m i l l io n "  in  a l l  a p p r o p r ia t e  s e c t io n s  o f  th e  le g is la t io n .  C o n g r e s s  
s h o u ld  e s t a b l is h  a  t ie r e d  s y s t e m , l ik e  th a t  in  A l a s k a  l a w ,  th a t p r e s c r ib e s  lo w e r  
f in a n c ia l  r e s p o n s ib i l i t y  a m o u n t s  f o r  s m a lle r  a n d  l o w e r  r i s k  o p e r a t io n s .  I f  S ta te  
l a w  is  n o t  r e l ie d  o n  to  g o v e r n  o p e r a t io n s  in  S ta te  w a t e r s ,  C o n g r e s s  m u s t s till  
r e c o g n i z e  th a t n o t  a l l  o p e r a t io n s  r e p r e s e n t  th e  s a m e  r is k  th a t o f f s h o r e  c r u d e  o i l  
e x p lo r a t io n  a n d  p r o d u c t io n  fa c i l i t ie s  d o .  T h e  f ix e d  a m o u n t  o f  $ 1 5 0  m i l l io n  is 
e s p e c i a l l y  in a p p r o p r ia t e  f o r  s m a ll  f a c i l i t i e s  a n d  v e s s e ls  c a r r y in g  r e f in e d  o i l  
p r o d u c t s .  S p i l l s  f r o m  t h e s e  o p e r a t io n s  e v a p o r a t e  a n d  d is p e r s e  m u c h  fa s t e r  than 
c r u d e  s p i l l s ,  r e s u lt in g  in  s im p le r  r e s p o n s e  o p e r a t io n s , a n d  in  m o s t  c a s e s ,  fa r  
le s s  d a m a g e .  F u r t h e r ,  s o m e  o f f s h o r e  w e l l s  c a n  b e  e x p e c t e d  to  p r o d u c e  m u c h  
s m a lle r  q u a n t it ie s  o f  o i l ,  a n d  p r e s e n t  le s s  r is k ,  th a n  l a r g e r  " f in d s " .  T h e r e f o r e ,  
a  f ix e d  a m o u n t  o f  $ 1 5 0  m i l l io n  m a y  n o t  b e  a p p r o p r ia t e  f o r  a ll  o f f s h o r e  
o p e r a t io n s .

In  th e  e v e n t  O P A  9 0  i s  to  b e  a m e n d e d ,  th e  S ta te  o f  A l a s k a  w o u ld  a p p r e c ia t e  th e  o p p o r tu n ity  
to  c o m m e n t  fu r t h e r  o n  s p e c i f i c  la n g u a g e  a n d  s e c t io n  c h a n g e s .

C O N G R E S S I O N A L  I N T E N T

B r e a d t h  o f  C o v e r a g e

It is  in c o n c e iv a b le  th a t C o n g r e s s  in te n d e d  to  e x p a n d  M M S 's  j u r i s d ic t io n  to  th e  e x te n t
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p r o p o s e d  b y  th e  Advance Notice. R e g a r d in g  O P A  9 0  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  
p r o v is io n s ,  a  c o m m o n - s e n s e  in te r p r e ta t io n  o f  C o n g r e s s io n a l  in te n t  w o u ld  b e t te r  s e r v e  th e  
c o u n t r y  th a n  th e  v e r y  b r o a d  in te r p r e ta t io n  a d v a n c e d  b y  M M S .

L ik e  s im i la r  le g is la t io n  in  A la s k a ,  O P A  9 0  w a s  e n a c te d  in  th e  a fte r m a t h  o f  th e  Exxon Valdez 
o i l  s p i l l .  T h e  S t a t e  b e l ie v e s  C o n g r e s s  in te n d e d  th e  n e w  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts  
to  a p p ly  to  f a c i l i t i e s  tr a d it io n a lly  c o n s id e r e d  o f f s h o r e  fa c i l i t ie s  a n d  d e e p w a t e r  p o r ts . B e c a u s e  
th e  O P A  9 0  d e f in it io n  o f  " o f f s h o r e  f a c i l i t ie s "  s p e c i f i c a l l y  m e n tio n s  te r r ito r ia l  w a t e r s ,  it 
a p p e a r s  C o n g r e s s  d id  n o t in te n d  to  in c lu d e  o n s h o r e  a r e a s .  I f  C o n g r e s s  h a d  in te n d e d  to  
in c lu d e  o n s h o r e  a r e a s  in  th e  d e f in it io n  o f  o f f s h o r e  f a c i l i t i e s ,  it  w o u ld  n o t  h a v e  c r e a te d  a  
s e p a r a te  d e f in it io n  f o r  " o n s h o r e  f a c i l i t i e s " .  I n s te a d , C o n g r e s s  w o u ld  h a v e  c h o s e n  a  te rm  
o th e r  th a n  " o f f s h o r e  f a c i l i t ie s "  i f  it  m e a n t to  in c lu d e  " o n s h o r e  f a c i l i t i e s "  in  th e  d e f in it io n .

N o t w it h s t a n d in g  th e  is s u e  o f  C o n g r e s s io n a l  in te n t in  d e f in in g  " o n s h o r e  f a c i l i t i e s "  o r  
" n a v ig a b le  w a t e r s " ,  th e  d e f in it io n  o f  " r e s p o n s ib le  p a r t y "  n a r r o w s  th e  ty p e  o f  f a c i l i t ie s  
c o v e r e d  b y  th e  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts . T h e  d e f in it io n  o f  " r e s p o n s ib le  p a r t y "  
d i f fe r e n t ia t e s  b e t w e e n  v e s s e ls ,  o n s h o r e  fa c i l i t ie s  a n d  o f f s h o r e  f a c i l i t i e s .  T h e  p a r t  o f  th e  
d e f in it io n  w h ic h  a d d r e s s e s  o f f s h o r e  fa c i l i t ie s  l im it s  r e s p o n s ib le  p a r t ie s  to  th e

le s s e e  a n d  p e r m i t t e e  o f  th e  a r e a  in  w h ic h  th e  f a c i l i t y  is  lo c a t e d  o r  th e  h o l d e r  
o f  a  r i g h t  o f  u s e  a n d  e a s e m e n t  g r a n te d  u n d e r  a p p l ic a b le  S ta te  la w  o r  th e 
O u te r  C o n t in e n t a l  S h e l f  L a n d s  A c t  ( 4 3  U . S . C .  1 3 0 1 - 1 3 5 6 ) . . . ( e m p h a s is  
a d d e d )

T h is  d e f in it io n  a p p e a r s  to  e x c lu d e  m o to r  v e h ic le s ,  a i r c r a f t ,  a n d  f a c i l i t i e s  w h ic h  d o  n o t  r e q u ir e  
le a s e s  o r  p e r m its .  In  a d d it io n , th e  S t a t e  b e l ie v e s  C o n g r e s s  in te n d e d  " a p p l ic a b le  S ta te  la w "  to 
in c lu d e  o n ly  la w s  w h ic h  a d d r e s s  o f f s h o r e  o i l  a n d  g a s  le a s e  s a le s ,  e x p lo r a t io n  a n d  p r o d u c t io n . 
A  th o r o u g h  d is c u s s io n  o f  th e  l im it s  im p o s e d  b y  th e  te r m  " r e s p o n s ib le  p a r t y "  is  n o t  in c lu d e d  
in  th e  Advance Notice.
I f  C o n g r e s s  h a d  in te n d e d  to  r e q u ir e  s m a ll  b u s in e s s e s ,  S t a t e  a g e n c ie s  a n d  lo c a l  g o v e m m e r t s  to  
p r o v id e  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y ,  it  s e e m s  l o g ic a l  th a t it w o u ld  h a v e  r e q u ir e d  a  s l id in g  
s c a le  o f  f in a n c ia l  r e s p o n s ib i l i t y  c o m m e n s u r a t e  w ith  th e  r is k  a s s o c ia t e d  w ith  a  p o t e n t ia l  o i l  
s p i l l .  D id  C o n g r e s s  k n o w in g ly  in te n d  to  r e q u ir e  a  s m a ll  fu e l  d is t r ib u t o r  o r  lo c a l  g o v e r n m e n t s  
in  r u r a l  A la s k a  to  p r o v id e  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  f o r  $ 1 5 0  m il lio n  w h e n  th e  
f in a n c ia l  r is k  o f  a  p o te n t ia l  s p il l  w o u ld  b e  fa r  le s s ?

W e  s im p ly  c a n n o t  b e l ie v e  C o n g r e s s  in te n d e d  to  p la c e  s u c h  a  h e a v y  b u r d e n  o n  c o a s ta l  
c o m m u n it ie s  a n d  S ta te  a g e n c ie s .  C o a s t a l  c o m m u n it ie s  o f t e n  h a v e  m u lt ip le  f u e l  s to r a g e  s ite s ,  
e a c h  o f  w h ic h  w o u ld  p o t e n t ia l ly  t r ig g e r  th e  $ 1 5 0  m i l l io n  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  
r e q u ir e m e n t  p r o p o s e d  in  M M S ’ s  r u le m a k in g .  It  is  d i f f i c u l t  to  b e l i e v e  th a t C o n g r e s s  in te n d e d  
s u c h  a b s u r d  r e s u lts .  A t  $ 1 5 0  m i l l io n  p e r  s ite , c o m m u n it ie s ,  th e  s m a ll  b u s in e s s e s  w ith in
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th e m , a n d  r e g io n a l  s c h o o l  d is tr ic ts  w o u ld  b e  s u b je c t  to  o b l ig a t io n s  w h ic h  th e y  s im p ly  c o u ld  
n o t m e e t . M o r e o v e r ,  b e c a u s e  o f  th e ir  lim ite d  r is k ,  th e s e  ty p e s  o f  f a c i l i t i e s  s h o u ld  n e v e r  b e  
c a t e g o r iz e d  th e  s a m e  a s  o f f s h o r e  p r o d u c t io n  p la t fo r m s .

ENVIRONMENTAL PROTECTION

A s s u m in g  o n e  o f  th e  b a s ic  p u r p o s e s  o f  O P A  9 0  i s  to  p r o te c t  th e  e n v ir o n m e n t  f r o m  o i l  s p il ls ,  
th e  l im it a t io n s  o f  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts  to  m e e t th is  e n d  s h o u ld  b e  r e c o g n iz e d .  
W h i le  a  C e r t i f i c a t e  o f  F in a n c ia l  R e s p o n s ib i l i t y  ( C O F R )  m a y  s h o w  th a t an  o p e r a t io n  h a s  th e  
c a p it a l  to  r e s p o n d  to  a n  o i l  s p i l l ,  it  d o e s  n o t p r e v e n t  an  o i l  s p ill  f r o m  o c c u r r in g .  T h e  S ta te  o f  
A la s k a  h a s  p la c e d  p r io r i t y  o n  o i l  s p i l l  p r e v e n t io n . F o r  e x a m p le ,  th e  A la s k a  D e p a r tm e n t  o f  
C o m m u n it y  a n d  R e g io n a l  A f f a i r s  a n d  the A la s k a  D e p a r tm e n t  o f  E n v ir o n m e n t a l  C o n s e r v a t io n  
a r e  w o r k in g  to  a s s u r e  th a t r u r a l  ta n k  fa r m s  w i l l  n o t  le a k  o i l .  R a th e r  th an  f o c u s s in g  o n  
f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts ,  th e  e n v ir o n m e n t  m ig h t  b e  b e t te r  p r o te c te d  i f  m o r e  
fe d e r a l  fu n d s  w e r e  a v a i la b le  to  a s s u r e  th a t o i l  s p i l ls  w i l l  n o t  o c c u r .

RISK-BASED APPROACH

T h e  $ 1 5 0  m i l l io n  O P A  9 0  r e q u ir e m e n t  f o r  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  d o e s  n o t  
d i f f e r e n t ia t e  b e tw e e n  s e r io u s  a n d  n e g l ig ib le  r is k s .  C o n s id e r in g  o n ly  o i l  a n d  g a s  e x p lo r a t io n  
a n d  d e v e lo p m e n t  a c t iv i t ie s ,  s p e c i f i c  k in d s  o f  o i l- r e la t e d  a c t iv i t ie s  p o s e  s ig n i f ic a n t ly  d i f fe r e n t  
r is k s .  F o r  e x a m p le ,  v e s s e ls  tr a n s p o r t in g  o i l  c o n t r ib u te  to  a lm o s t  h a l f  th e  o i l  d is c h a r g e d  in to  
m a r in e  w a t e r s .  E x c lu d i n g  a tm o s p h e r ic ,  n a tu r a l, m u n ic ip a l  a n d  r u n o f f  s o u r c e s  o f  o i l ,  
t r a n s p o r t a t io n - r e la te d  s p il ls  a c c o u n t  f o r  9 '1  p e r c e n t  o f  oi'. e n te r in g  m a r in e  w a te r s .  O n  th e  
o th e r  h a n d , f a c i l i t i e s  a s s o c ia t e d  w ith  o f f s h o r e  p r o d u c t io n  c a u s e  le s s  th a n  th r e e  p e r c e n t  o f  th e  
o i l  in p u t  in t o  m a r in e  w a t e r s 1.

A  r e a s o n a b le  f in a n c ia l  r e s p o n s ib i l i t y  a s s e s s m e n t  s h o u ld  b a s e  its  r e q u ir e m e n ts  o n  r is k s  r e la te d  
to  a  p o s s ib le  o i l  s p i l l .  I t  s h o u ld  r e f le c t  th e  lo c a t io n  o f  th e  f a c i l i t y ,  th e  a m o u n t  o f  o i l  o r  
r e f in e d  p r o d u c t ,  a n d  th e  t y p e  o f  p r o d u c t  a s s o c ia te d  w ith  th e  f a c i l i t y .
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INABILITY TO OBTAIN COVERAGE

T w o  q u e s t io n s  s h o u ld  b e  a n s w e r e d  b e f o r e  im p le m e n t in g  th e  p r o p o s e d  f in a n c ia l  r e s p o n s ib i l i t y  
r e q u ir e m e n ts .  F i r s t ,  w i l l  th o s e  a f f e c t e d  b o  a b le  to  o b ta in  c o v e r a g e ?  S e c o n d ,  fo r  th o s e  w h o

‘M i c h a e l  J . K e n n is h ,  P h . D . ,  Ecology of Estuaries: Anthropogenic Effects, B o c a  R a to n : 
C R C  P r e s s ,  1 9 9 2 , p p . 6 6 -6 7 .
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c o u ld  c o n c e i v a b l y  o b ta in  c o v e r a g e ,  w o u ld  it  b e  a f f o r d a b le ?  T h e  S t a t e  o f  A l a s k a  b e l ie v e s  th a t 
th e  a n s w e r  to  th e s e  q u e s t io n s  is  n o  f o r  a n y o n e  o t h e r  th a n  a  F o r t u n e  5 0 0  c o m p a n y .

O b t a in in g  $ 1 5 0  m i l l io n  in  f in a n c ia l  r e s p o n s ib i l i t y  w i l l  b e  c o s t l y  to  e v e n  t h o s e  c o m p a n ie s  in  
th e  u p p e r  F o r t u n e  5 0 0  c a t e g o r y .  B e c a u s e  o f  th e ir  f in a n c ia l  s t r e n g t h , s u c h  c o m p a n ie s  w o u ld  
b e  a b le  to  p u r c h a s e  w h a t  is  k n o w n  a s  e x c e s s  la y e r s  o f  c o v e r a g e  o n c e  th e y  h a v e  p r o v id e d  
a p p r o x im a t e ly  $ 1 0 0  m i l l io n  in  s e l f  in s u r a n c e . I t  is  l i k e ly  th a t th e s e  c o m p a n ie s  w o u ld  h a v e  to  
o b ta in  th e  a d d it io n a l  $ 5 0  m i l l io n  o f  c o v e r a g e  f r o m  s e v e r a l  d i f f e r e n t  s o u r c e s .  C o m p a n ie s  
w o u ld  p a s s  th e s e  c o s t s  to  th e  p u b l ic .

C o m p a n ie s  o u t s id e  o f  th e  F o r t u n e  5 0 0  c a t e g o r y  w o u ld  n o t l i k e ly  b e  a b le  to  m e e t th e  
p r o p o s e d  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts .  T h e  a v a i la b i l i t y  o f  c o v e r a g e  is  
d i r e c t ly  l in k e d  to  th e  h e a lth  a n d  s o l v e n c y  o f  in s u r e r s  a n d  th e ir  c a p a c i t y  to  p r o v id e  c o v e r a g e .  
C a p a c i t y ,  in  th is  s e n s e ,  m e a n s  th e  l e g a l  a n d  f in a n c ia l  a b i l i t y  to  p r o v id e  c o v e r a g e .  M a r k e t  
a v a i la b i l i t y  o f  c o v e r a g e  is  a ls o  d e p e n d e n t  o n  th e  w i l l in g n e s s  o f  th e  in s u r a n c e  in d u s t r y  to  
a c c e p t  c e r ta in  r is k s .  M o s t  in s u r e r s  a r e  d is in c l in e d  to  w r it e  th is  fo r m  o f  p o llu t io n  l ia b i l i t y  
c o v e r a g e .

A l a s k a ,  l ik e  a ll  s ta te s , l im its  th e  a m o u n t  o f  r is k  a n  in s u r e r  c a n  u n d e r t a k e  ( A S  2 1 . 1 2 . 0 1 0 ) .
T h is  r is k  l im it a t io n  is  b a s e d  o n  th e  a m o u n t  o f  a  c o m p a n y ’ s c a p ita l  a n d  s u r p lu s .  A n  in s u r e r  
w h o  i s  l ic e n s e d  to  s e l l  in s u r a n c e  f o r  r is k s  in  A l a s k a  c a n  o n ly  is s u e  a  p o l i c y  w ith  le s s  r is k  
e x p o s u r e  th a n  te n  p e r c e n t  o f  its  c a p i t a l  a n d  s u r p lu s .  A s  u s e d  h e r e ,  c a p it a l  a n d  s u r p lu s  r e f e r s  
to  th e  a m o u n t  o f  m o n e y  a v a i la b le  f o r  th e  p a y m e n t  o f  c la im s  a n d  o t h e r  o b l ig a t io n s .  In  o th e r  
w o r d s ,  b e f o r e  a  c o m p a n y  c a n  c o v e r  o n e  p o l i c y  f o r  $ 1 5 0  m i l l io n ,  i t  m u s t  h a v e  a t  le a s t  $ 1 . 5  
billion in  c a p it a l  a n d  s u r p lu s . T h e r e  a r e  f e w  p r o p e r t y  a n d  c a s u a l t y  in s u r e r s  l ic e n s e d  in  th e  
U n it e d  S ta te s  w h ic h  n a v e  th e  n e c e s s a r y  s u r p lu s  to  l e g a l l y  w r it e  th e  r e q u ir e d  c o v e r a g e  
p r o p o s e d  b y  th e  M M S .

W h e n  o n e  c o n s id e r s  th e  S t a t e - im p o s e d  r is k  l im it a t io n  a lo n g  w ith  th e  w i l l in g n e s s  o f  in s u r e r s  
to  p r o v i d e  p o llu t io n  c o v e r a g e ,  th e  o p t io n s  to  o b ta in  c o v e r a g e  d e c r e a s e  s ig n i f i c a n t ly .  T h e  
S t a t e  o f  A la s k a  k n o w s  o f  o n ly  th r e e  in s u r a n c e  c o n g lo m e r a t e s  th a t a r e  w i l l i n g  to  w r it e  th is  
fo r m  o f  p o llu t io n  l ia b i l i t y  c o v e r a g e .  T w o  o f  th e s e  g r o u p s  d o  n o t  h a v e  th e  r e q u ir e d  s u r p lu s  to  
is s u e  e v e n  o n e  s in g le  p o l i c y  f o r  th e  fu l l  l i a b i l i t y  l im it s  o f  $ 1 5 0  m i l l io n  a s  r e q u ir e d  b y  th e  
p r o p o s e d  r u le m a k in g .

In  s o m e  c ir c u m s t a n c e s  w h e r e  it  is  d i f f i c u l t  to  o b ta in  in s u r a n c e , s ta te s  a l l o w  u n lic e n s e d  
c o m p a n ie s  to  p r o v i d e  in s u r a n c e . I t  i s  p o s s ib le  c o m p a n ie s  c o u ld  o b ta in  p ie c e s  o f  c o v e r a g e  
th r o u g h  th e s e  u n lic e n s e d  c o m p a n ie s  w h ic h  w o u ld  c o m b in e  to  p r o v i d e  th e  r e q u ir e d  $ 1 5 0  
m illio n  p r o o f .  T h e s e  s o u r c e s  a r e  n o t  s u b je c t  to  S t a t e  r e g u la t o r y  o v e r s ig h t ,  a n d  a s  s u c h , a r e  
n o t  s u b je c t  to  th e  s a m e  f in a n c ia l  o v e r s i g h t  a s  l ic e n s e d  c o m p a n ie s .
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T h e  r e in s u r a n c e  m a r k e t  is  a n o th e r  a lt e r n a t iv e  to  p r o v id e  th e  p r o p o s e d  f in a n c ia l  r e s p o n s ib i l i t y  
c o v e r a g e .  F in a n c ia l  d i f f i c u l t ie s  c u r r e n t ly  e x p e r ie n c e d  b y  L o n d o n - b a s e d  r e in s u r a n c e  
e n te r p r is e s ,  h o w e v e r ,  m a k e  th e m  u n a b le  to  a b s o r b  a d d it io n a l  r is k s  o f  th is  m a g n it u d e .

S o m e  o i l- r e la t e d  c o m p a n ie s  w h ic h  o p e r a t e  v e s s e ls  o b ta in  l ia b i l i t y  c o v e r a g e  fr o m  P r o t e c t io n  
a n d  in d e m n it y  C lu b s  ( P & I  C lu b s )  f o r  th e ir  m a r in e - r e la te d  r is M . T h e s e  o r g a n iz a t io n s  p r o v id e  
c o v e r a g e  th r o u g h  a  c o m p le x  s y s t e m . U s u a l ly ,  m e m b e r s  m u s t c o v e r  s o m e  o f  th e  c o s t s  o f  an  
o i l  s p i l l ,  th e  g r o u p  a s  a  w h o le  c o v e r s  s o m e  o f  th e  c o s t s ,  a n d  r e in s u r a n c e  c o v e r s  th e  
r e m a in in g  c o s t s .  I t  is  u n lik e ly ,  h o w e v e r ,  th a t P & I  C l u b s  w o u ld  h a v e  th e  a b i l i t y  o r  d e s ir e  to  
c o v e r  o n s h o r e  fa c i l i t ie s  a f f e c t e d  b y  th e  p r o p o s e d  r u le m a k in g .

A g a i n ,  f o r  e v e n  th o s e  c o m p a n ie s  w h ic h  c o u ld  o b ta in  th e  p r o p o s e d  le v e l  o f  f in a n c ia l  
r e s p o n s ib i l i t y ,  th e r e  w i l l  b e  a d d it io n a l  p r o b le m s . C o s t s  o f  p r o v id in g  th is  p r o o f  w o u ld  l i k e ly  
b e  p a s s e d  o n  to  th e  c o n s u m e r  p o s s ib ly  p la c in g  c o m m o d it ie s  a n d  s e r v ic e s  o u t  o f  r e a c h  to  m o s t 
A la s k a n s  a n d  s m a ll  b u s in e s s e s .

It  s h o u ld  b e  n o te d  th a t o th e r  m e a n s  e x is t  to  a s s u r e  a d e q u a t e  fu n d in g  f o r  o i l  s p il l  c le a n  u p .
F o r  in s ta n c e , th e  O i l  L ia b i l i t y  T r u s t  F u n d  ( 2 6  U . S . C .  9 5 0 9 ) is  a v a i la b le  fo r  o i l  s p i l l  e x p e n s e s  
a u th o r iz e d  b y  S e c t io n  1 0 1 2  o f  C P A  9 0 . A s  w e l l ,  m a n y  s ta te s  h a v e  s im i la r  fu n d s . A l a s k a ’ s 
fu n d  is  k n o w n  a s  th e  O i l  a n d  H a z a r d o u s  S u b s ta n c e  R e le a s e  R e s p o n s e  F u n d  ( A S  4 6 . 0 8 . 0 1 0 ) .

POTENTIAL ECONOMIC EFFECT

T h e  p o te n t ia l  e c o n o m ic  c o n s e q u e n c e s  o f  u .e  p r o p o s e d  r u le m a k in g  a r e  o v e r w h e l m in g .  T a k e n  
to  an  e x t r e m e , w h ic h  a p p e a r s  to  b e  th e  c a s e  in  th e  Advance Notice, th e  p r o p o s e d  r e g u la t io n s  
w o u ld  h a v e  w id e - r a n g in g  e f f e c t s .  A c t i v i t i e s  in  A l a s k a 's  w e t la n d s ,  w h ic h  c o m p r is e  v ir t u a l ly  
h a l f  o f  th e  S ta te ,  w o u ld  r e q u ir e  c o v e r a g e  o f  $ 1 5 0  m i l l io n  o f  f in a n c ia l  r e s p o n s ib i l i t y .  T h e  
r e s u lt  w o u ld  b e  a  d e c l in e  in  g e n e r a l  c o m m e r c e ,  a  d e c r e a s e  in  e s s e n t ia l  g o v e r n m e n t  s e r v ic e s ,  
in c r e a s e d  h a r d s h ip s  in  r u r a l  a r e a s  in c lu d in g  N a t iv e  v i l l a g e s ,  a n d  a  s w i f t  b lo w  to  A l a s k a ’ s 
v i t a l  o i l  a n d  g a s  in d u s t r y . E a c h  o f  th e s e  to p ic s  is  d is c u s s e d  in  m o r e  d e ta i l  b e lo w .

General Effect on Commerce

T h e  p r o p o s e d  r u le m a k in g  w o u ld  l i k e ly  h a v e  a  c r ip p l in g  e f f e c t  o n  A l a s k a ’ s  e c o n o m y  s e n d in g  
it  in t o  a  ta ils p in  w h ic h  c o u ld  r e s u lt  in  a  s e v e r e  d e p r e s s io n .  B e c a u s e  o f  its  u n iq u e  a b u n d a n c e  
a n d  g e o g r a p h ic  d is tr ib u t io n  o f  its  p o p u la te d  c o m m u n it ie s ,  m o s t  o f  A l a s k a ’ s  c o m m e r c e  o c c u r s  
in  w e t la n d s . W h i le  p h y s ic a l ly  s o m e  o f  th e s e  a r e a s  m a y  n o t  a p p e a r  to  b e  w e t la n d s  a t  f ir s t  
g la n c e ,  th e y  h a v e  b e e n  d e f in e d  b y  r e g u la t io n  to  b e  s o .  C o n s e q u e n t ly ,  th e  p r o p o s e d  
r e g u la t io n s  p o t e n t ia lly  a f f e c t  d is tr ib u t io n  o f  h o m e  h e a t in g  o i l ,  b u lk  s t o r a g e  o f  f u e l ,  g a s  
s ta t io n s , o u t f it ie r - g u id e  o p e r a t io n s , e c o - t o u r is m  o p e r a t o r s ,  f lo a t p la n e  c o m p a n ie s ,  a n d  th e  
t r u c k in g  in d u s t r y .
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I f  o n ly  a p p lie d  to  fu e l  d is t r ib u to r s ,  th e  p r o p o s e d  r e g u la t io n s  w o u ld  h a v e  a  m in d - b o g g l in g  
e f f e c t .  M o s t  r u r a l  A la s k a  c o m m u n it ie s  u s e  d ie s e l  fu e l  to  g e n e r a te  e le c t r ic  p o w e r .  E v e n  
a s s u m in g  it  w o u ld  b e  p o s s ib le  to  o b ta in  a  $ 1 5 0  m i l l io n  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  fo r  
d is t r ib u t io n s  s e r v in g  th o s e  c o m m u n it ie s ,  fu e l  p r ic e s  w o u ld  r is e  to  a n  u n r e a s o n a b le  l e v e l .  
B u s in e s s e s  w h ic h  c o u ld  a f f o r d  to  p r o v id e  th e  r e q u ir e d  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  w o u ld  
h a v e  to  p a s s  th e  c o s t s  to  th e  c o n s u m e r . S u c h  a  r e q u ir e m e n t  w o u ld  l i k e ly  f o r c e  r u r a l fu e l  
d is t r ib u to r s  a n d  o w n e r s  o f  s t o r a g e  f a c i l i t i e s  to  c e a s e  o p e r a t io n s .

T h e  e f f e c t  o n  th e  f is h in g  in d u s t r y  w o u ld  a ls o  b e  d e v a s t a t in g .  V e s s e ls  c o u ld  n o  lo n g e r  b e  
le g a l ly  fu e le d  a t  r e f u e l in g  d o c k s  b e c a u s e  th e  s m a ll  c o m p a n ie s  o p e r a t in g  th e s e  fa c i l i t ie s  w o u ld  
n o t  b e  a b le  to m e e t  th e  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts .  A s  a  r e s u lt ,  th e  A l a s k a  f is h in g  
in d u s t r y  w o u ld  b e  fo r c e d  to  v i o la t e  th e s e  r e g u la t io n s  in  o r d e r  to  r e m a in  in  b u s in e s s .

T o u r is m ,  a n o t h e r  im porta*"* in d u s t r y  in  A la s k a ,  w o u ld  d e c l in e  b e c a u s e  to u r is m - r e la te d  
c o m p a n ie s  w h ic h  h a n d le  fu e l  w o u ld  n o  lo n g e r  b e  in  b u s in e s s .  It s h o u ld  b e  n o te d  th at m o s t  
w i ld e r n e s s  a d v e n t u r e  b u s in e s s e s  tr a n s p o r t  f u e l  f o r  u s e  in  v e h ic le s ,  b o a t s ,  la n te r n s  a n d  c a m p  
s t o v e s .  B u s h  p i lo t s  a ls o  tr a n s p o r t  to u r is ts  a n d  h u n te r s  a lo n g  w ith  fu e l  p r o v is io n s  to  r e m o t e  
lo c a t io n s .  T o u r  o p e r a to r s  w h ic h  s to r e  fu e l  f o r  b u s s e s  c o u ld  a ls o  b e  fo r c e d  o u t  o f  b u s in e s s .

A l s o ,  th e  m in in g  a n d  l im b e r  in d u s tr ie s  w o u ld  b e  a d v e r s e ly  a f f e c t e d .  R e s o u r c e  d e v e lo p m e n t  
c o m p a n ie s  m u s t u s e  fu e l  to  c a r r y  o u t  a c t iv i t ie s  in  w e t la n d  a r e a s . F e w  o f  th e s e  c o m p a n ie s  
c o u ld  o b ta in  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  f o r  $ 1 5 0  m i l l io n .

Effect on Government Operations

M a n y  local, a n d  S t a t e  g o v e r n m e n t  a g e n c ie s  w o u ld  b e  a f f e c t e d  b y  th e  p r o p o s e d  r u le m a k in g .  
T h e  S ta te  D e p a r t m e n t  o f  T r a n s p o r ta t io n  s to r e s  f u e l  in  lo c a t io n s  a c r o s s  th e  S ta te  f o r  h ig h w a y  
m a in te n a n c e  o p e r a t io n s .  R u r a l  v i l l a g e  g o v e r n m e n t s  s to r e  d ie s e l  fu e l  to  g e n e r a t e  p o w e r  a n d  
p r o v id e  h e a t. In  a d d it io n , f ie ld  p e r s o n n e l  m u s t c a r r y  fuel, w ith  th e m  d u r in g  e x te n d e d  tr ip s  to  
f ie ld  lo c a t io n s . V i r t u a l l y  e v e r y  o n e  o f  th e s e  o p e r a t io n s  w o u ld  b e  c o v e r e d  b y  th e  p r o p o s e d  
r u le m a k in g .

Effect on Rural Villages

T h e  p r o p o s e d  r u le m a k in g  c o u ld  c lo s e  r u r a l s c h o o ls ,  c o m p e l  r u ra l c o m m u n it ie s  to  a b a n d o n  
e le c t r ic  p o w e r  g e n e r a t io n  f a c i l i t i e s ,  a n d  f o r c e  r u r a l  r e s id e n ts  in to  fu r th e r  p o v e r t y .  T h e r e  - r e  
n o  p r a c t ic a l  a lt e r n a t iv e s  to  d ie s e l- p o w e r e d  e le c t r ic a l  g e n e r a t io n  to  m o s t  A l a s k a  v i l l a g e s  d u e  to 
th e  lim ite d  e x te n t  o f  e le c t r ic a l  in t e r t ie s . B e s id e s  th e  e c o n o m ic  e f f e c t ,  s o c ia l  im p lic a t io n s  
w o u ld  b e  s ig n i f ic a n t .  R e d u c e d  a v a i la b i l i t y  o f  fu e l  w o u ld  s u b s ta n t ia l ly  c u r t a i l  s u b s is te n c e  
a c t iv i t ie s .
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C o n s id e r  ju s t  th e  e f f e c t  th e  r u le m a k in g  w o u ld  h a v e  o n  th e  o p e r a to r s  o f  th e  3 2 5  ta n k  fa r m s  
lo c a t e d  in  r u r a l A l a s k a .  T h e  to ta l c a p a c i t y  o f  a ll  o f  th e s e  ta n k  fa r m s  is  a p p r o x im a t e ly  1 . 5  
t im e s  th e  a m o u n t  o f  o i l  s p il le d  b y  Exxon Valdez, y e t  r u r a l  A l a s k a  w o u ld  b e  b u r d e n e d  w ith  
th e  ta s k  o f  p r o v id in g  n e a r ly  $ 4 8  b i l l io n  o f  f in a n c ia l  r e s p o n s ib i l i t y .

A s  a n  e x a m p le  o f  th e  e f f e c t s  th e  p r o p o s e d  r u le m a k in g  w o u ld  h a v e  o n  r u r a l  A l a s k a ,  c o n s id e r  
th e  N a t iv e  v i l l a g e  o f  C h e v a k ,  lo c a t e d  in  th e  Y u k o n - K u s k o k w im  d e lt a .  T h e  p o p u la t io n  b a s e  
o f  a p p r o x im a t e ly  6 0 0  p e o p le  is  n o t e n o u g h  to  s u p p o r t  th e  c o s ts  o f  o b t a in in g  p r o o f  o f  f in a n c ia l  
r e s p o n s ib i l i t y  f o r  f a c i l i t ie s  w h ic h  h a n d le  o r  s to r e  o i l  o r  o i l  p r o d u c ts .  C o n s e q u e n t ly ,  th e  
v i l l a g e ’ s e ig h t  t a n k  fa r m s  w o u ld  h a v e  to  c lo s e .  I n d iv id u a l  ta n k  fa r m s  a r e  o p e r a te d  b y  th e  
v i l l a g e  s c h o o l ,  t h e  lo c a l  g o v e r n m e n t ,  th e  e le c t r ic  u t i l i t y ,  a  N a t iv e  c o r p o r a t io n ,  a n d  a  p r iv a t e  
e n t i t y .  T h e  p r o p o s e d  r u le m a k in g  w o u ld  l im it  o r  s h u t  d o w n  o p e r a t io n s  a t  th e  s c h o o l .  T h e  
e le c t r ic  u t i l i t y  w o u ld  n o  lo n g e r  b e  a b le  to  g e n e r a t e  p o w e r  fr o m  d ie s e l  f u e l .  T h e  a ir p o r t  
w o u ld  h a v e  to  c lo s e ,  th e r e b y  l im it in g  r e s id e n t s ’ c o n t a c t  w ith  th e  r e s t  o f  A la s k a .  F u e l  w o u ld  
n o t  b e  a v a i la b le  to  p o w e r  v e h ic le s .  R e s id e n t s  w o u ld  h a v e  to  s c a v e n g e  a  l im it e d  s u p p ly  o f  
d r i f t w o o d  to  f u e l  w o o d  s t o v e s .  S u b s is t e n c e  a c t iv i t ie s  w o u ld  b e  c u r t a i le d  b e c a u s e  th e  v i l la g e r s  
w o u ld  n o  lo n g e r  b e  a b le  to  o b ta in  fu e l  to  p o w e r  o u t b o a r d  m o to r s  o r  s n o w  m a c h in e s .

T h e  d e s c r ip t io n  o f  th e  e f f e c t s  o f  th e  p r o p o s e d  r u le m a k in g  o n  th e  r e s id e n t s  o f  C h e v a k  a p p e a r s  
to  b e  a b s u r d , h o w e v e r ,  th is  s c e n a r io  is  a  p la u s ib le  o u t c o m e  o f  im p le m e n t in g  th e  r u le m a k in g  
a s  M M S  c u r r e n t ly  p r o p o s e s .  E f f e c t i v e l y ,  th e  r e s id e n ts  o f  th is  a n d  o t h e r  r u r a l  A la s k a , 
c o m m u n it ie s  w o u ld  b e  fo r c e d  to  a c c e p t  a  m u c h  r e d u c e d  s ta n d a r d  o f  l i v i n g  b e c a u s e  o f  a  
s e n s e le s s  g o v e r n m e n t  s ta n d a r d . I m p le m e n t in g  th e  p r o p o s e d  r u le m a k in g  w o u ld  in c r e a s e  ru ra l 
p o v e r t y ,  e n c o u r a g e  d e p o p u la t io n  o f  v i l l a g e s ,  a n d  d e c r e a s e  h e a lth  c o n d it io n s  a n d  l i f e  
e x p e c t a n c y  o f  A l a s k a ’ s r u r a l  p o p u la t io n .

Effect on the Oil Industry

R e q u ir in g  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  o f  $ 1 5 0  m i l l io n  f o r  r e s p o n s ib le  p a r t ie s  in  th e  o i l  
in d u s t r y  a ls o  w i l l  h a v e  n e g a t iv e  e f f e c t s ,  n o t  o n ly  o n  A l a s k a  b u t  o n  th e  n a tio n  a s  w e l l .  W h i le  
la r g e  o i l  c o m p a n ie s  m a y  b e  a b le  to  m e e t  th is  r e q u ir e m e n t ,  th e  s m a lle r  c o m p a n ie s  c a n  n o t.
T h e  p r o p o s e d  r e g u la t io n s  w o u ld  f o r c e  s m a l le r  c o m p a n ie s  to  a b a n d o n  o p e r a t io n s  in  A l a s k a  
a n d  th r o u g h o u t  th e  l o w e r  4 8  s ta te s . T h i s  r e s u lt  is  e n t i r e ly  in c o n s is t e n t  w i t h  th e  
A d m in is t r a t io n ’ s  s ta te d  g o a ls  o f  r e d u c in g  im p o r t s ,  s t im u la t in g  d o m e s t ic  p r o d u c t io n ,  r e d u c in g  
o u r  b a la n c e  o f  t r a d e  a n d  g e n e r a l ly  s t im u la t in g  th e  d o m e s t ic  e c o n o m y .

F o r  e x a m p le ,  n o n e  o f  th e  c o m p a n ie s  p r o v id in g  d r i l l in g  s e r v ic e s  o n  th e  N o r t h  S lo p e  a r e  l ik e ly  
to  b e  a b le  to  o b t a in  $ 1 5 0  m i l l io n  o f  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y .  S i m i l a r l y ,  g e o p h y s ic a l  
s u r v e y  c o m p a n ie s  w h ic h  m u s t  s to r e  a n d  tr a n s p o r t  fu e l  w o u l d  b e  a d v e r s e l y  a f f e c t e d .  T h e s e  
c o m p a n ie s  t r a n s p o r t  fu e l  f o r  u s e  in  c o m p le t in g  r e m o t e  s e is m ic  s u r v e y s .  L ik e w i s e ,  th e  
p ro p o se d , r u le m a k in g  c o u ld  le a d  to  th e  s h u t d o w n  o f  o t h e r  o i l  f ie ld  s u p p o r t  c o n t r a c to r s  w h o  
w o r k  o n  th e  N o r t h  S lo p e  a n d  in  A l a s k a ’ s  C o o k  I n le t  r e g io n .  W it h o u t  th e  s u p p o r t  p r o v id e d
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b y  th e s e  s m a ll  c o m p a n ie s ,  le s s e e s  w o u ld  h a v e  to  p r o v id e  th e s e  s e r v ic e s ,  th e  c o s t  o f  w h ic h  
w o u ld  a f f e c t  d e c is io n s  r e g a r d in g  a b a n d o n m e n t  a n d  p r o d u c t io n  o f  m a r g in a l  o i l  f ie ld s .

T h e  p r o p o s e d  r u le m a k in g  w o u ld  p r o v id e  y e t  a n o th e r  d is in c e n t iv e  fo r  o f f s h o r e  o i l  a n d  g a s  
e x p lo r a tio n , in  a n  a r e a  a lr e a d y  c h a r a c t e r iz e d  b y  h ig h  c o s t s  a n d  lo w  r e tu r n s . A la s k a  is  
e x p e r ie n c in g  a  d e c l in e  in  o f f s h o r e  e x p lo r a t io n  a c t iv i t ie s .  G e n e r a l ly ,  im p le m e n ta t io n  o f  th is  
r u le m a k in g  w o u ld  s im p ly  h a s te n  th e  e x o d u s  o f  d o m e s t ic  e x p lo r a t io n is t s .  A  r e d u c t io n  in  
d o m e s t ic  o i l  e x p lo r a t io n  a n d  p r o d u c t io n  w o u ld  r e s u lt  in  a  tr e m e n d o u s  lo s s  o f  e m p lo y m e n t ,  
a d d  a  g r e a t e r  b u r d e n  o n  g o v e r n m e n t  to  p r o v i d e  s o c ia l  s e r v ic e s  to  u n e m p lo y e d  w o r k e r s ,  le a d  
to  g r e a t e r  d e p e n d e n c e  o n  fo r e ig n  o i l ,  a n d  c o m p r o m is e  n a t io n a l s e c u r ity .

I m p le m e n ta t io n  o f  th e  p r o p o s e d  r u le m a k in g  w o u ld  r e s u lt  in  a  fu r th e r  lo s s  o f  fe d e r a l  a n d  S ta te  
o i l  a n d  g a s  r e v e n u e s .  A  d e c r e a s e  in  p r o d u c t io n  w o u ld  r e s u lt  in  a  c o r r e s p o n d in g  d e c r e a s e  in  
r o y a l t y  r e v e n u e s .  C o n s id e r in g  r e m a in in g  o i l  p r o d u c t io n , w e llh e a d  p r ic e s  c o u ld  r is e  d u e  to  
in c r e a s e d  c o s t s  to  p r o d u c e r s  to  p r o v id e  th e  n e c e s s a r y  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  w h ic h  
w o u ld  a ls o  r e d u c e  S ta te  a n d  fe d e r a l  r e v e n u e s .

USE OF ALASKA FINANCIAL RESPONSIBILITY REQUIREMENTS

S e c t io n  1 0 1 9  o f  G P A  9 0  p r o v id e s  f o r  s ta te  e n fo r c e m e n t  o f  f in a n c ia l  r e s p o n s ib i l i t y  
r e q u ir e m e n ts  in  S t a t e  n a v ig a b le  w a te r s .  W e  e n c o u r a g e  th e  s u b s titu t io n  o f  c u r r e n t  S ta te  o f  
A l a s k a  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts  f o r  th o s e  o p e r a t io n s  lo c a te d  in  o r  u n d e r  S ta te  
n a v ig a b le  w a te r s .

T h e  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts  in  A l a s k a  a r e  s o m e  o f  th e  m o s t  c o m p r e h e n s iv e  in  
th e  w o r ld .  T h e y  ta k e  in to  a c c o u n t  v a r y i n g  le v e l s  o f  r is k  a s s o c ia t e d  w ith  e a c h  c a t e g o r y  o f  
o p e r a t o r  a n d  d i f f e r e n t ia t e  b e t w e e n  c r u d e  a n d  n o n c r u d e  o i l .  In  a d d it io n , o p e r a to r s  s t o r in g  le s s  
th a n  5 , 0 0 0  b a r r e ls  o f  c r u d e  o i l ,  o r  le s s  th a n  1 0 , 0 0 0  b a r r e ls  o f  n o n c r u d e  o i l  a r e  e x e m p t  f r o m  
f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts .  O n ly  ta n k s h ip s  w o u ld  b e  r e q u ir e d  b y  S ta te  la w  to  
p r o v id e  $ 1 5 0  m i l l io n  o r  g r e a t e r  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y .  A l a s k a  la w  r e q u ir e s  c r u d e  
o i l  p ip e l in e s  a n d  o f f s h o r e  e x p lo r a t io n  a n d  p r o d u c t io n  f a c i l i t i e s  to  p r o v id e  p r o o f  o f  f in a n c ia l  
r e s p o n s ib i l i t y  o f  $ 5 0  m i l l io n .

It  m a y  a ls o  b e  a p p r o p r ia te  to  c o n s id e r  im p le m e n ta t io n  o f  a p p r o v e d  m e th o d s  o f  p r o v id in g  
p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y  in  A l a s k a  w a t e r s  a s  o u t lin e d  in  s ta tu te  ( A S  4 6 . 0 4 . 0 4 0 ) a n d  in  
th e  A la s k a  A d m in is t r a t iv e  C o d e  ( 1 8  A A C  7 5 . 2 0 5  e t . s e q .) .  W h e n  d e v e lo p in g  its  a p p r o v e d  
m e a n s  o f  p r o v id in g  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y ,  th e  S t a t e  o f  A la s k a  w o r k e d  w ith  th e  o i l  
a n d  in s u r a n c e  in d u s t r ie s  a n d  o t h e r  in te r e s te d  p a r t ie s  to  a s s u r e  th e s e  p r o v is io n s  w e r e  
r e a s o n a b le ,  p r a c t ic a l  a n d  e f f e c t i v e .

’I



M i n e r a l s  M a n a g e m e n t  S e r v i c e  F e b r u a r y  1 1 , 1 9 9 4

U N C E R T A I N T Y  R E L A T I N G  T O  T H E  P R O P O S E D  R U L E M A K I N G

U n c e r t a in t y  r e g a r d in g  w h o  is  c o v e r e d  b y  th e  p r o p o s e d  r e g u la t io n s  is  e x e m p l i f ie d  in  M M S  
d o c u m e n ts  c o n c e r n in g  th e  p r o p o s e d  r u le m a k in g .  F o r  e x a m p le ,  th e  u n d a te d  n e w s  r e le a s e  
f r o m  th e  A la s k a  O C S  R e g io n  w h ic h  a c c o m p a n ie d  th e  A u g u s t  2 5 , 1 9 9 3  M M S  n e w s  r e le a s e  
s ta te s  th a t th e  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts  c o u ld  a f f e c t  f a c i l i t ie s  w h ic h  h a n d le  o i l  o r  
o i l  p r o d u c ts  in c lu d in g  f e d e r a l ,  s ta te , m u n ic ip a l  a n d  p r iv a t e  f a c i l i t ie s .  D u r in g  o u r  m e e t in g  
w it h  M M S  p e r s o n n e l  f r o m  W a s h in g t o n  D . C . ,  w e  w e r e  in fo r m e d  th a t f e d e r a l  f a c i l i t ie s  w o u ld  
n o t  b e  a f f e c t e d  b y  th e  p r o p o s e d  r u le m a k in g .  W h e n  a d d r e s s in g  w h o  w i l l  b e  a f f e c t e d ,  b o th  th e  
Advanced Notice a n d  c o m m e n t s  m a d e  b y  M M S  p e r s o n n e l  s u g g e s t  c e r t a in  g r o u p s  " m a y "  b e  
a f f e c t e d .  I t  is  d i f f i c u l t  to  p r o v i d e  m e a n in g fu l  c o m m e n ts  o n  p r o p o s e d  r e g u la t io n s  w h e n  it  is  
u n c e r ta in  w h o  th e s e  r e g u la t io n s  a r e  in te n d e d  to  a f f e c t .

It  a p p e a r s  th a t M M S  is  a ls o  u n c e r ta in  r e g a r d in g  C o n g r e s s io n a l  in te n t. W h e n  a d d r e s s in g  
in te n t , M M S  p e r s o n n e l  r e f e r e n c e d  th e  O P A  9 0  C o n f e r e n c e  R e p o r t ,  b u t  it  is  u n c le a r  w h a t  
o t h e r  s o u r c e s  h a v e  b e e n  in v e s t ig a t e d  to  d e te r m in e  C o n g r e s s io n a l  in te n t. I t  a ls o  a p p e a r s  th a t 
l im it a t io n s  im p o s e d  b y  th e  d e f in it io n  o f  " r e s p o n s ib le  p a r ty "  h a v e  n o t b e e n  c a r e f u l ly  
c o n s id e r e d .  B e c a u s e  th is  p r o p o s e d  r u le m a k in g  c o u ld  p o t e n t ia l ly  c r ip p l e  c o m m e r c e  w ith in  
A l a s k a  a n d  o th e r  s ta te s , w e  u r g e  M M S  to  a d o p t  a  m o r e  p r a c t ic a l  a p p r o a c h  a n d  r e e v a lu a t e  its  
p r e l im in a r y  d e te r m in a t io n  o n  th e  ju r i s d ic t io n a l  r e q u ir e m e n ts  o f  O P A  9 0 .

C O N C L U S I O N

In  s u m m a r y , M M S ’ s in te r p r e ta t io n  o f  O P A  9 0  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts  w o u ld  
p r o f o u n d ly  a f f e c t  A la s k a  a n d  o t h e r  s ta te s . T h e  p r o p o s e d  r u le m a k in g  w o u ld  b e  an 
u n w a r r a n te d  im p e d im e n t  to  c o m m e r c e  a n d  g o v e r n m e n t  o p e r a t io n s . A d d i t i o n a l l y ,  
im p le m e n ta t io n  o f  th e  p r o p o s e d  r u le m a k in g  w o u ld  n o t p r o v id e  r e a s o n a b l e  p r o te c t io n  o f  th e  
e n v ir o n m e n t .  F a i lu r e  to  p r o v i d e  e x e m p t io n s ,  e x c lu s io n s  o r  m o d if ic a t io n s  to  th e  a p p l ic a t io n  
o f  th e  p r o p o s e d  r e g u la t io n s  w o u ld  f o r c e  m a n y  g o v e r n m e n t  a g e n c ie s  a n d  p r iv a t e  b u s in e s s e s  
in t o  n o n - c o m p lia n c e .

S i n c e  a  la r g e  p a r t  o f  A la s k a  is  c o n s id e r e d  n a v ig a b le  w a te r s  ( i . e . ,  w e t la n d s ) ,  u n d e r  th e  
p r o p o s e d  r e g u la t io n s  s m a ll  b u s in e s s e s  a n d  lo c a l  g o v e r n m e n t s  w o u ld  b e  r e q u ir e d  to  p r o v id e  
$ 1 5 0  m i l l io n  p r o o f  o f  f in a n c ia l  r e s p o n s ib i l i t y .  M o s t  f a c i l i t y  o p e r a t o r s ,  h o w e v e r ,  w o u ld  n o t  
b e  a b le  to  o b ta in  th is  l e v e l  o f  f in a n c ia l  r e s p o n s ib i l i t y .  N o n c o m p l ia n c e  w o u ld  s u b je c t  th e m  to 
a s t r o n o m ic a l  f in e s  a n d  p o s s ib l e  c i v i l  a n d  c r im in a l  c h a r g e s .  S in c e  m o s t  o f  th e s e  e n t it ie s  c o u ld  
n o t  a f f o r d  to  p a y  th e  f in e s ,  th e  p r o p o s e d  f in a n c ia l  r e s p o n s ib i l i t y  r e q u ir e m e n ts  w o u ld  f o r c e  
f a c i l i t y  o w n e r s  a n d  g o v e r n m e n t  a g e n c ie s  to  c e a s e  m a n y  v i t a l  s e r v ic e s .

T h e  S ta te  o f  A l a s k a  r e s p e c t f u l ly  r e q u e s ts  M M S  to  r e s tr ic t  its  r u le m a k in g  f o r  th e  p r o o f  o f  
f in a n c ia l  r e s p o n s ib i l i t y  p o r t io n  o f  O P A  9 0  to  th o s e  o p e r a t io n s  a n d  'c t i v i t i e s  t r a d it io n a lly
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w it h in  M M S ’ s  ju r i s d ic t io n .  W e  a p p r e c ia t e  th e  o p p o r t u n it y  a f f o r c e d  b y  M M S  to  c o m m e n t  
a n d  w e  lo o k  f o r v 'a r d  to  th e  u p c o m in g  w o r k s h o p  in  A n c h o r a g e .

S in c e r e l y ,

P a u l C .  R u s a n o w s k i ,  P h . D .
D ir e c t o r

c c :
C o m m is s io n e r  E d g a r  B la t c h f o r d ,  D C R A
M i k e  C o n w a y ,  D E C ,  S p i l l  P r e v e n t io n  a n d  R e s p o n s e ,  D ir e c t o r
G le n n  D a i l y ,  T a n a n a  C h i e f s
J im  E a s o n ,  D N R ,  D iv i s i o n  o f  O i l  a n d  G a s ,  D ir e c t o r  
R a g a  E l i m ,  O f f i c e  o f  th e  G o v e r n o r  
B o b  F o o t e
L in d a  F r e e d ,  K o d i a k  B o r o u g h
S u e  F l e n s b u r g ,  B r is t o l  B a y  C R S A
C o m m is s io n e r  P a u l  F u h s ,  D C E D
C h r is  G a t e s ,  D C E D ,  E c o n o m ic  D e v e lo p m e n t ,  D i r e c t o r
R a y  G i l l e s p i e ,  G i l le s p i e  a n d  A s s o c ia t e s
G le n n  G r a y ,  D G C
J im  H a s e lb e r g e r ,  O f f i c e  o f  th e  G o v e r n o r
R e p r e s e n t a t iv e  J o e  G r e e n
J o h n  K a t z ,  O f f i c e  o f  th e  G o v e r n o r
B e th  K e r t t u la ,  L a w
G a b r ie l l e  L a R o c h e ,  D C E D
T e d  L e h r b a c h ,  D C E D ,  D iv i s i o n  o f  I n s u r a n c e
S e n a t o r  L o r e n  L e m a n
M i k e  M a n s k e r ,  D E C
C o m m is s io n e r  H a r r y  N o a h ,  D N R
S e n a t o r  D r u e  P e a r c e
C a r l  P o r t m a n , R D C
C in d y  R o b e r t s ,  D C E D
M a lc o m  R o b e r t s ,  O f f i c e  o f  th e  G o v e r n o r
C a r l  R o s i e r ,  D F G ,  C o m m is s io n e r
J o h n  S a n d o r ,  D E C ,  C o m m is s io n e r
J u le s  T i le s t o n ,  D N R
M e a d  T r e a d w e l l ,  D E C
D a v id  W a ls h ,  D C E D ,  I n s u r a n c e , D ir e c t o r
N a n c y  W a in w r ig h t
J o h n  W a l s h ,  D C R A
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P ro p o s e d  R u le m a lo V i
Billing Code 4310-MR

DEPARTMENT OF THE INTERIOR 

Minerals Management Service 

30 CFR Part 253 

RIN 1D10-AB7C

Oil spill Financial Responsibility for Offshore Facilities 
Including State Submerged Lands and Pipelines

AGENCY: Minerals Management Service, Interior.

ACTION: Advance notico of proposed rulemaking.

SUMMARY: The Minerals Management Service (MMS) is announcing

its intention to publish regulations governing the establishment 

of financial responsibility for offshore oil and gas facilities 

and requests comments from interested parties. This action is 

necessary to ensure that parties responsible for offshore oil and 

gas facilities are able to meet the financial responsibility 

requirements of the Oil Pollution Act of 1990 (OPA 30), These 

regulations will establish a level of financial responsibility at 

$150 million for all offshore facilities in, on, or under the 

navigable waters of the united States.

DATES: Comments should be received or postmarked by rinsert

date 60 days after the date of Publication in the Federal 

Register! to receive full consideration.

ADDRESSES: Comments should be mailed or hand delivered to the

Department of the interior; Minerals Management Service, Mail

•> 7
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Stop 4700; 381 Elden Street; Herndon, Virginia 22070-4817; 

Attention: Chief, Engineering and standards Branch.

FOR FURTHER INFORMATION CONTACT: William S. Cook, Chief,

inspection and Enforcement Branch, telephone (703) 787-iGlo or 

FAX (703) 787-1575.

SUPPLEMENTARY INFORMATION: The Minerals Management Service '

(MMS) is developing new regulations to implement Title I and 

section 4303 of o p a 90 (33 use 2701) for offshore facilities in 

navigable waters af the United States. These regulations will:

♦ Establish the amount of oil spill financial responsibility 

that must be evidenced by responsible parties at $150 million;

« Extend MMS jurisdiction for financial responsibility to the

territorial sea, inland navigable waters, and the navigable 

waters of U.S. territories, in addition to the Outer Continental 

Shelf (DCS).

* Define acceptable methods available to demonstrate evidence

of oil spill financial responsibility;

9 Define procedures to be used to submit evidence of oil spill

financial responsibility;

9 Define responsibilities, liabilities, and defenses of

guarantors;

9 Establish the maximum civil penalties to which responsible

parties T e  subject as $25,000 per day of violation; and 

e Establish civil penalties procedures.



MM5‘ preliminary interpretation of the o p a  90 requirements. 

Commentors should propose solutions to any problems they 

anticipate in complying with the o p a 90 requirements. The MMS is 

also seeking information on the effect of the new o p a 90 

requirements on the oil, financial, and insurance industries; how 

MMS can best utilize the administrative expertise and experience 

of state regulatory agencies; and the concerns of environmental 

groups and other interested parties.

In August 1990, Congress passed OPA 90 which contains various 

provisions aimed at:

« Strengthening oil spill prevention, response capability, and

cleanup efforts.

* Ensuring payment of. damages resulting from oil spills.

Title III of the OCS Lands Act Amendments of 1976 (OCSLAA 78) was 

repealed and the Federal Water Pollution Control Act and the 

Deepwater Port Act. of 1974 were amended by OPA 90. To implement 

the authority under QPA 90, Executive Order (E.O.) 17.777 was 

signed by the President on October 18, 1991, and was published in 

the Federal Register on October 22, 1991 (56 FR 54757). The E.O. 

delegated certain responsibilities to the Secretary of the 

Interior, including responsibilities relative to ensuring 

evidence of financial responsibility for companies operating 

offshore facilities on United States navigable waters. The
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Secretary subsequently redelegated these responsibilities to the 

Director, MMS,

This function was previously performed by the U.S. Coast Guard 

(USCG) on ocs waters under the authority of Title ill of 

OCSLAA 78, and implemented by 33 CFR part 135. On 

October 1, 1992, a memorandum of agreement (MOA) was signed 

transferring the personnel, equipment, and files associated with 

the function to the MMS in furtherance of the delegations in 

E.O, 12777.

Affected Facilities

The definition of "facility" in OPA 90 [section 1001(9)] includes 

all structures, equipment, or devices, other than vessels and 

deep water ports, used for the purposes of exploring for, 

drilling for, producing, storing, handling, transferring, 

processing, or transporting oil. This term specifically includes 

pipelines. For the purposes of administering Section 1036 of OPA 

90, the MMS will apply financial responsibility requirements, in 

the case of offshore facilities other than pipelines, to the 

lessee or permittee of the area in which the facility is located 

or the holders of a right of use and easement granted under 

applicable State law or the OCS Lands Act for the area in which 

the facility is located. In the case of pipelines, the MMS will 

apply financial responsibility requirements to any person owning 

or operating pipelines located in, on, or under the navigable
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waters of the United states* Under E.O. 12777, the 

responsibility for Deepwaf.pr Porte has been assigned to the USCG.

Geographic Jurisdiction

The financial responsibility requirements for offshore facilities 

apply to all U.S. navigable waters. The law (OPA 90) defines 

U.S. navigable waters as the waters of the United States 

including the territorial sea. This includes all of the States 

of the United States, the District of Columbia, the Commonwealth 

of Puerto Rico, Guar, American Samoa, the United States Virgin 

Islands, the Commonwealth of the Northern Marianas, and any other 

territory or possession of the United States. Also, these new 

authorities and responsibilities apply to offshore facilities 

that the MMS currently regulates for oil and gas operations in 

the OCS.

The MMS interpretation of the term ’’navigable ' icrs of the 

United states,M as used in the definition for "offshore facility" 

in section 1001(22) of OPA 90, eisrt.er.ds the OPA 90 provisions 

concerning offshore facilities to facilities in, on, or under the 

inland waters of the United States. For example, under this 

interpretation, a company operating a petroleum pipeline that 

crosses the Ohio River bclcw Pittsburgh, Pennsylvania, would be 

subject to the $150 million financial responsibility prov'sions 

of this rule, would the operator of an oil well in the Great 

Laiccs.



In developing regulations to implement the oil spill financial 

responsibility requirements of OPA 90, the MMS will need to 

determine whether the following concepts in the existing 

regulations at 33 CFft part 135 can he usee? to address the

responsibilities delegated under E.O. 12777:

© Evidence of financial responsibility may be provided by one

or more Guarantors for one or more offshore facilities of a 

particular responsible party,

» Where multiple responsible parties own an offshore facility,

evidence of financial responsibility may be established and 

maintained on behalf of ail of the parties by that party

designated as tie le"d responsible party.

® When evidence of financial responsibility is established in

a consolidated t'ori?, the proportional snare of each Guarantor 

must be shown.

* Each responsible party of an offshore facility is subject to 

civil penalties and/or referral to the Department of Justice if 

T.he required evidence of financial responsibility is not 

established and maintained.

• Evidence of financial responsibility may be established and 

maintained by any one or any combination of acceptable methods.

® Individual insurance underwriters, indemnitors, end bonding

companies are subject to direct action to the extent of their 

contracts, indemnity coverage, or bond.

6

I m p l e m e n t a t i o n  P r o c e d u r e s
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£03j-fiitcd Information

Responses to the following questions are requested to assist KMS 

in formulating the requirements to implement OPA 90- in 

addition, to help fulfill its responsibilities for determining 

the economic effects of regulations, MMS requests information 

that can bn used to deter-iine the potential economic effect of 

this rulemaking on the oil and gas, the pipeline, the insurance, 

the fishing, the tourism, and other industries.

1. The MMS solicits information on the types and locations of 

facilities that may be subject to the offshore financial 

responsibility requirements of OPA 90. The OPA 90 defines an 

offshore facility as any facility of any kind loc-ated in, on, or 

under any of the navigable waters of th.-» United States, and any 

facility of any kind which is subject to the jurisdiction of the 

United States and is located in, on, or under any other waters, 

other than a vessel or a public vessel. In addition, OPA 90 

defines a facility as any structure, group of structures, 

equipment, cr device (other than a vessel) which is used for one 

or more of the following purposes: exploring for, drilling for, 

producing, storing, handling, transferring, processing, or 

transporting oil This term includes any motor vehicle, rolling 

stock, or pipeline used for one or more of these purposes. 

Comments are invited on whether or not, and if not why not, this 

definition includes:

Pipelines crossing over bodies of water on 

bridges, piers, breakwaters, berms, or similar structures.



8
Fuel storage tanks, piping, and hoses installed 

in, on, or above navigable waters, including those facilities in 

private marinas.

Pipelines in, on, or under inland navigable waters 

but not crossing the inland navigable waters.

Pipelines that cross in, on, or under both land 

masses and inland navigable waters.

Pipelines that cross under inland navigable waters 

in tunnels or are surrounded by other impermeable barriers.

Pipelines that cross the waters of the United 

States and the waters of another country.

Drill strings, flow lines, or production casing 

extending under navigable waters but originating from land-based 

drilling and production facilities.

other structures to which the applicability of CPA 

90 may be unclear,

2. section 1016(e) of o p a , and 33 c f r  part 135 enumerate the 

following potential ways of demonstrating financial 

respon sibility:

Insurance;

Guaranty ;

- Indemnity;

- Surety bond;

- Letters of credit;

Qualification as self-insurer; or

Any combination of the above methods.

f f i B - 1 4 - 9 4  HON 1 3 :0 6  OFFSHORE O PERATION S FAX NO. 7 0 3 7 8 7 1 6 1 5  J U S .
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What additional methods of demonstrating evidence of the 

$150 million level of financial responsibility exist to enable 

responsible parties and guarantors to meet the requirement? Do 

all of these methods provide adequate assurance that claims will 

be paid in a timely manner?

3. section 1019 of OPA 90 states, "A State may enforce, or. the

navigable waters of the State, the requirements for evidence of

financial responsibility under section 1016.” The MMS is

seehing comments on:

Existing State programs that: can be demonstrated 

to be equivalent to OPA 90.

Other State programs that address oil spill 

financial responsibility.

How States expect to administer evidence of 

financial responsibility programs consistent with OPA 90.

What relationships can exist between MMS and 

States that do and States that do not have their own evidence of 

financial responsibility programs.

How MMS can verify that a state program satisfies 

che requirements of OPA 90.

■What contact ai.4 coordination mechanisms MKS can 

establish with ...tates.

To what extent m s  may be allowed, to defer 

offshore facility financial responsibility under OPA 90 to a 

State program.
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4. The oil and gao industry has expressed concerns regarding 

the availability of insurance for tlv *e responsible parties that, 

cannot self-insure. Insurers attribute their problem to claimant 

direct action, duplicative liability under State law, and 

determinations of covered damages. The MMS is seeking comments 

regarding:

Whether and how direct access, language limiting 

liability, uncertain scope of damage provisions, and lack of 

preemption provisions in OP2\ 90 affect the availability of 

insurance.

What regulatory approaches are available under OPA 

90 that may improve the availability of an insurance market.

b. Section 101.6(c) of o p a  90 authorizes MMS, as the agent of 

the President, to specify policy or other contractual terms, 

conditions, or defenses which are necessary, or which are 

unacceptable, in establishing evidence of financial 

responsibility. The MMS is seeking comments regarding:

- What defenses should be available to a Guarantor 

to ensure the availability of affordable bonds, insurance, or 

other forms of guarantees.

On what terms and conditions, if any, should bank 

letters of credit, be acceptable as evidence of financial 

responsibility.

on what terms ana conditions, if any, should third 

party guaranties be acceptable as evidence of financial 

responsibility.



I I

On what terras and conditions should a 

lessee/operator be allowed to self-insure for financial 

responsibility obligations under OVA 90.

e. self“insurance, as well as insurance, re-insurance, and 

other indemnity mechanisms have been identified as methods to 

achieve the $1^0 million oil spill financial responsibility 

requirement of OPA 90. The MMS is seeking comments regarding:

What organizational structures could be used for 
these indemnity mechanisms.

What limitations are appropriate for these 

indemnity mechanisms to ensure that adequate financial 

responsibility coverage exists for all participating responsible 

parties.

- Tv what extent can a single indemnity mechanism be 

acceptable as evidence for a number of responsible parties or 

their offshore facilities.

Should the utilization of a single indemnity 

mechanism be limited by a maximum number of offshore facilities 

or a maximum volume of oil handled by the offshore facilities.

If not, why not.

What financial tests or criteria should be used to 

judge applications for self-insurance.

7. For the purposes of administering section 1016 of OPA 90, 

the MMS interpretation of the definition for "oil” in section 

looi(23) of OPA 90, excludes facilities that handle or produce



only dry natural gas. The MMS recognizes that some quantity of 

natural gas liquids may be prnducod with the gas. Facilities 

handling at any one time 1,000 barrels or less of these highly 

volatile, light end petroleum fractions were exempted from the 

USCG financial responsibility regulations (33 CFR part 135) 

because thccc liquids posed significantly less environmental risk 

than oil. The MMS is seeking comments, and the basis for those 

comments regarding:

should offshore facilities that store or process 

only dry natural gas be exempt from the financial responsibility 

requirements of OPA 90.

Should offshore facilities that store or process a 

de minimis quantity of natural gas condensate be exempt from the 

financial responsibility requirements of OPA 90.

- What are appropriate de minimis quantities.

8. The oil and gas industry has claimed that the requirement 

for $150 million in financial responsibility may result in 

premature abandonment of wells and preclude their transfer to 

smaller companies. The MMS is seeking comments regarding:

What information is available to substantiate this

claim.

- How regulations can be structured to avoid 

premature abandonment of producing wells.

Persons choosing to respond to this notice should send comments 

to the address shown in the addresses section. Following the

12
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i l
analysis of commons received, proposed roles governing oil spill 

financial responsibility for offshore facilities vill be 

developed and published in the federal Bccrist.er.

Jl/Af I 4 joey-
Date

Assistant Secretary for
Land and Minerals Management
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M i n e r a l s  M a n a g e m e n t  S e r v i c e  

U .S . D e p a r t m e n t  o f  f f i e  I n f e r i o r

Certification of Financial 
Responsibility
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M M S  U.S. Department of tlie Interior 
Oil Pollution Act of 1990-FinanciaI Responsibility

Discussion on OPA 90
Financial Responsibility

® New responsibility for 
MMS

® Working on
implementation through 
ANPR

® Informing the affected 
public

® Seeking comments and 
recommendations

1
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M M S  U.S. Department of the Interior 
Oil Pollution Act of j.9.9Q«-Emancial Responsibility

Purpose of OPA 90:

® Improve oil spill
prevention and response

® Make sure someone pays 
to clean up spills

® Increase liability for oil 
spills

2
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M M S  U.S. Department nf the Interior Oil Pollution Act, of 1990-Fijnanciait Responsibility

Offshore Facilities Liability:

® Unlimited clean-up costs

•  $75 million in damage 
costs

® Unlimited liability if spill 
resulted from negligence or 
a violation

3
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MMS U.S. Department of the Interior 
Oil Pollution Act of 1990—Finamcial Responsibility

Purpose of Financial

® Make sure money is there 
to pay

® Direct access to guarantors 

® Fiscal deterrent to oil spills

4
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M M S  U.S. Department of the Interior 
Oil Pollution Act of 1990-Kinancial Kesponsibilily

Key Dates for MMS:
A ug. 18, 1990 S ta tu te  E n a c te d

O ct. 18 , 1991 E O  12777—O ffsh o re
F ac ilitie s  to  D O I

Ja n . 3 0 , 1992 D O I R e-de lega tes  to  M M S

O ct. 1 , 1992 C O F R  T ra n s fe rs  f ro m
U S C G  to  M M S

A p r. 16 , 1993 M M S  N otice  to  L essees

A ug. 2 5 , 1993 M M S  P u b lish es  A N P R

Feb. 2 8 , 1994 C lose o f A N P R  co m m e n t
p erio d

5
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M M S  U.S. Department of the Interior 
Oil Pollution Act of I990~i'inanrial Responsibility

D efin itio n s

Facility

"F acility" m e a n s  a n y  s tru c tu re , g ro u p  o f  
s tru c tu re s , eq u ip m e n t, o r  d ev ice  (o th e r  th a n  
a  vessel) w h ic h  is  u se d  f o r  o n e  o r  m o re  o f  
th e  fo llo w in g  p u rp o ses: exp lo r in g  fo r ,  
d r il l in g  fo r ,  p ro d u c in g , sto r in g , h a n d lin g , 
tra n s fe rr in g , p ro c e ss in g , o r  tra n sp o r tin g  oil\ 
T h is  te rm  in c lu d es  a n y  m o to r  vehicle  
ro llin g  s to ck , o r  p ip e lin e  u se d  f o r  o n e  o r  
m o re  o f  th e se  p u rp o se s .

6



F E B -14-94  HON 1 3 :1 0 OFFSHORE OPERATIONS FAX NO. 703787 1 5 7 5 P. 22

M M S  U.S. Department of the Interior 
OH Pollution Act of 1990-Financial Responsibility

D e fin it ion s

Offshore Facility

"O ffshore fa c i l i ty "  m e a n s  a n y  fa c i l i ty  o f  a n y  
k in d  lo ca ted  in , o n , o r  u n d e r  a n y  o f  th e  
n a v ig a b le  w a ters  o f  th e  U n ite d  S ta tes , a n d  
a n y  fa c i l i ty  o f  a n y  k in d  w h ich  is  su b je c t to  
th e  ju r is d ic t io n  o f  th e  U n ited  S ta te s  a n d  is  
lo ca ted  in , o n , o r  u n d e r  a n y  o th e r  w aters, 
o th e r  th a n  a  vesse l o r  p u b lic  vessel.
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M M S  U.S. Department of the Interior 
Oil Pollution Act of 1990—Financial Responsibility

D e fin it ion s

Onshore Facility

"O nshore  F a c il i ty " m e a n s  a n y  fa c i l i t y  
( in c lu d in g , b u t  n o t  l im ite d  to , m o to r  
veh icles a n d  ro llin g  s to c k ) o f  a n y  k in d  
lo ca ted  in , o n , o r  u n d er , a n y  la n d  w ith in  
th e  U n ited  S ta te s  o th e r  th a n  su b m e rg e d  
la n d .

8
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M M S  U.S. Department of the Interior 
Oil Pollution Act of 1990-Fmaiicial Responsibility

Financial Responsibility 
Requirements under OCSLA:

•  Applies only to the OCS

® Evidence requirement is 
$35 million

® Civil penalty is $10,000 per 
incident

9
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M M S  U.S. Department of the Interior 
Oil Pollution Act of 195)0—Financial Responsibility

Major Changes for Financial
Responsibility under OPA 90:

•  Increases financial 
responsibility to $150 
million

•  New types/classes of 
facilities

® Expands jurisdiction to 
territorial sea, inland 
waters, and wetlands

•  Civil penalty is $25,000 per 
day

1 0
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M M S  U.S. Department of the Interior 
Oil Pollution Act of 1990-Finaneial Responsibility

Proof of Financial 
Responsibility under OCSLA 

© Self insurance

© Insurance

•  Surety Bonds

1 1
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M M S  U.S. Department of the Interior 
Oil Pollution Act of 1990~Finaneial Responsibility

Potential Innovative Ways to 
Show Financial Responsibility 
and Possible Problems:

© Liquid Asset Pools—P&I 
Clubs; Tax implications

•  Insurance as an asset; may 
contravene direct access

® Surety Bonds and Letters 
of Credit; lack of capacity 
and restrictive State 
banking rules

1 2
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OFFSHORE OPERATIONS FAX NO. 7037871575 P.28_______

M M S  U.S. Department of the Interior 
Oil Pollution Act of 1990-«Financial Responsibility

Major Issues in the AMPR:

*  Types and locations of 
"offshore facilities"

® Methods available to 
evidence financial 
responsibility

® Protections/defenses for 
responsible parties and 
guarantors

® Economic impact on 
people, companies, local 
economies

•  Interaction with States and 
Territories

1 3
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M M S  U.S. Department of the Interior 
Oil Pollution Act of 1990—Financial Responsibility

MMS Activities

*  Issuing COFRs at $35 
million

® ANPM versus NPR

•  Meetings with potentially 
affected communities

® Public workshops—NO, 
Houston, SF; Cleveland,
Alaska.

•  Compile and make
available the public record

© Congressional Hearings

1 4
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M M S  U.S. Department of the Interior 
Oil Pollution Act of 1990~Financial Responsibility

Issues Identified to MMS

•  Offshore facility definition 

® Geographic jurisdiction

•  Insurers won’t accept 
direct access

•  Limited insurance capacity

•  No consideration of risk 

® Economic impacts


