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HOUSE BILL NO.

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION

B Y  T H E  H O U S E  R E S O U R C E S  C O M M IT T E E

Introduced:
R e f e r r e d :

A BILL 

FOR AN ACT ENTITLED 

"An Act amending provisions of ch. 66, SLA 1991, that relate to reconstitution 

of the corpus of the mental health trust, the management of trust assets, and 

to the manner of enforcement of the obligation to compensate the trust; and 

providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22.10.020 is amended by adding a new subsection to read:

(j) The superior court is the court of original jurisdiction to hear and determine 

any dispute arising under AS 37.14.036(c) - (e).

* Sec. 2. AS 37.14.009(a), added by sec. 10, ch. 66, SLA 1991, is amended to read:

(a) The Alaska Mental Health Trust Authority

(1) shall manage the assets of the trust in a fiduciary manner to fulfill 

the purposes of the trust,

(2) may, consistent with (1) of this subsection and AS 47.30.036(1), 

sell, lease, exchange, or otherwise dispose of land in the trust;
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(3) may, consistent with (1) of this subsection, use land that is an asset 

of the trust directly for the integrated comprehensive mental health program;

(4) shall [MAY] contract with the Department of Natural Resor-ces to 

manage the land assets of the trust, unless the authority determines that the best 

interests of trust beneficiaries would be served by other arrangem ents: and

(5) shall contract with the Alaska Permanent Fund Corporation for 

management of the trust’s cash assets, unless the authority Finds that the best interests 

of trust beneficiaries would be served by contracting with another enuty.

* Sec. 3. AS 37.14.031, added by sec. 11, ch. 66, SLA 1991, is amended to read:

Sec. 37.14.031. TRUST FUND ESTABLISHED. The mental health trust fund 

is established as a separate fund within the state treasury. The fund consists of the 

cash assets of the principal of the trust, including the proceeds earned from the 

management of the land placed in the tru st corpus under AS 38.05.800.

* Sec. 4. AS 37.14.036(c), added by sec. 11, ch. 66, SLA 1991, is repealed and reenacted 

to read:

(c) As compensation for the land that constituted the trust established by the 

enabling Act and that is not reconstituted as part of the mental health trust corpus 

established under AS 38.05.800, the state shall make an annual payment of six percent 

of the unrestricted general fund revenue of the state during each fiscal year. The 

commissioner of revenue shall annually allocate that amount from the general fund to 

the mental health trust income account established in (a) of this section.

* Sec. 5. AS 37.14.036, added by sec. 11, ch. 66, SLA 1991, is amended by adding new 

subsections to read:

(d) To secure the allocation of amounts required under (c) of this section, land 

granted to the state under the enabling act, and that is, on the effective date of this 

subsection, designated by law as a state park, state forest, state game refuge, state 

wildlife refuge, state game sanctuary, state recreational area, state recreational river, 

state wilderness park, state marine park, state special management area, state public 

use area, critical habitat area, bald eagle preserve, bison range, or moose range, is 

pledged as security to the mental health trust Title to this land remains in the state 

and, so long as a default does not exist under (c) of this section, income from that land
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shall be deposited in the general fund and considered unrestricted general funds of the 

state.

(e) Upon default, the foreclosure of die lands pledged as security under (d) of 

this section, including the parcels to be foreclosed and the manner of foreclosure, shall 

be determined by the superior court.

* Sec. 6. AS 38.05.800 is repealed and reenacted to read:

Sec. 38.05.800. RECONSTITUTION OF MENTAL HEALTH TRUST 

CORPUS. The corpus of the mental health trust includes land granted to the state 

under the Alaska Mental Health Enabling Act of 1956, P.L. 84-830, 70 Stat. 709, that, 

on the effective date of this Act,

(1) has not been conveyed or encumbered by the state, or reserved by 

law from the public domain;

(2) is subject to only one or more of the following:

(A) an oil or gas lease, coal lease, or other lease;

(B) a timber contract;

(C) a mining claim;

(D) a sale of materials under AS 38.05.110 - 38.05.120;

(E) a land use permit or right-of-way issued by the department

under this chapter;

(3) is not necessary to carry out the nurposes of an interagency land 

management agreement; or

(4) was selected by a municipality under AS 29.65 or under former 

AS 29.18.190 - 29.18.200 and the selection of which, on the effective date of this Act, 

has been neither approved nor disapproved by the director.

* Sec. 7. Section 49, ch. 66, SLA 1991, is amended to read:

Sec. 49. AS 37.14.011, 37.14.021, [AS 38.05.800,] AS 47.30.546, secs. 1, 2, 

4, and 5, ch. 132, SLA 1986; and secs. 7 - 10, ch. 48, SLA 1987 are repealed.

* Sec. 8. Sections 54, 55, 56, and 57, ch. 66, SLA 1991, are repealed.

* Sec. 9. SPECIAL MASTER. The superior court may refer the proceedings under 

AS 22.10.020(j), added by sec. 1 of this Act, to a special master.

* Sec. 10. This Act takes effect immediately under AS 01.10.070(c).

-3-

WORK DRAFT WORK DRAFT WORK DRAFT

N e w  Text U n d e r l i n e d  [DELE T E D  T E X T  B R A C K E T E D  J



STATE OF ALASKA
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FISCAL NOTE
STATE OF ALASKA BILL NO. SB 67

1993 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

Enacting SB 67 as a proposed settlement of the mental health trust 
lands litigation will require the Department of Law to undertake some 
substantial effort, including:

1. Efforts to obtain court approval of the settlement. The mental 
health trust lands litigation is a class action lawsuit. Settlement of that 
lawsuit must comply with Rule 23 of the Alaska Rules of Civil Procedure. The 
parties may first need to draft a settlement agreement to present to the court 
"(a settlement agreement may address terms not specifically provided for in the 
bill) . The settlement agreement must then be presented to the court for 
preliminary approval— the court must determine that the settlement is fair, 
reasonable, and adequate. Following preliminary approval, notice of the 
settlement must be given to the class (in general, beneficiaries of the mental 
health land trust) so that they may comment to the court about the settlement. 
Only after notice may the court approve the settlement and dismiss the 
litigation

The time and effort necessary to obtain final approval of a settlement 
arising from SB 67 is uncertain because it is not possible to predict what 
challenges may come. However, possible challenges include:

(a) that the constitutional prohibition against dedicated funds 
[Article IX, Sec. 7, Alaska Constitution] is violated by the provision in Sec. 
4 ol SB 67 [to be codified as AS 37.14.036(c)] that allocates 6% of the 
unrestricted general fund revenue during each fiscal year to the mental health 
income account, coupled with the restriction that future legislatures and 
governors may appropriate these amounts for other high priority public needs 
only if the funds are not "reasonably necessary to meet the projected operating 
and capital expenses of the integrated comprehensive mental health program" 
[Sec. 10, Ch. 66, SLA 1991, to be codified in AS 37.14].

(b) that the dedication of 6% of the unrestricted general fund 
revenue to the mental health income account [Sec. 4, SB 67], coupled with the 
reconstitution of almost one-half cf the original one million acre land grant 
[Sec. 6, SB 67], coupled with the restrictions on appropriating amounts from 
that account under Sec. 10, Ch. 66, SLA 1991 [see Paragraph (a) above] may be 
challenged as being contrary to the public interest by persons who believe that 
the legislature and governor should not be restricted from appropriating public 
funds for other public needs if those needs are of higher priority (e.g. 
education, public safety, etc.). Different public interest groups will attach 
different priorities to the public need for different programs.

(c) that the allocation of 6% of the of the state's unrestricted 
general fund revenue to the mental health income account in perpetuity [Sec. 4, 
S3 67], coupled with the reconstitution of almost one-half of the original one 
million acre land grant [Sec. 6, SB 67], coupled with restrictions on 
appropriating "trust funds" [Sec. 10, Ch. 66, SLA 1991] is contrary to the 
public interest because it provides too much compensation to resolve this 
litigation. This claim was raiseo by intervenors Alaska Center for the 
Environment, et al. with respect to allegations that the state will 
overcompensate the ment " health trust by reconstituting too much land under Ch.
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FISCAL NOTE
STATE OF ALASKA BILL NO. SB 67

1993 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

66. This "public interest" challenge could more easily be made as to the state 
overcompensating the mental health trust with funds under SB 67.

(d) that the transfer of an} existing leases to the mental health 
trust [Sec. 6, SB 67, to be codified as AS 33.05.800(2)] c uld be challenged by 
the lessees. Marathon Oil Ccmpany and Union Oil Company o. California have been 
permitted to intervene in the mental health trust land litigation to challenge 
the assignability of state oil and gas leases on state general grant land to the 
trust authority.

(e) that the combination in one bill of the reconstitution of mental 
health trust lands [Sec. 6, SB 67] with other substantive provisions [the 
remainder of SB 67] violates the constitutional provision that bills for 
appropriation shall be confined to appropriations [Article II, Sec. 13, Alaska 
Constitution]. The Alaska Center for the Environment, et al. have challenged 
the constitutionality of Ch. 66 on the grounds that this constitutional 
provision extends to bills that affect the status of public lands— such as 
reconstitution of land into the mental health trust.

(f) other challenges may be made by parties opposed to SB 67 as a 
resolution of the mental health trust lands litigation.

2. Enactment of SB 67 may result in litigation with the mental health 
trust plaintiffs and third-part■> es who hold interests in former trust lands over 
whether particular parcels are suitable for being reconstituted into the trust. 
The provisions in Sec. 6, SB 67 are ambiguous because the bill does not 
explicitly validate existing interests in former trust lands nor does it 
identify the specific parcels that will be reconstituted— e.g. trust land that 
"has not been conveyed or encumbered by the state" is subject to conflicting - 
interpretations.

The settlement agreement negotiated under Ch. 66, SLA 1991 that 
provides specifically as to parcels which will be reconstituted will not serve 
SB 67. Under Ch. 66, SLA 1991 the parties negotiated parcels to be 
reconstituted with the understanding that for any former trust parcel not 
reconstituted, the state would provide substitute land of comparable character 
and equal fair market value— the value obtained by the trust was the same 
regardless of whether the former trust parcel was reconstituted. Under SB 67, 
the trust is given an all or nothing choice— reconstitute the former trust 
parcel or receive nothing. Plaintiffs are likely to claim that any parcel 
arguably described in Sec. 6, SB 67 for reconstituting must be reconstituted 
regardless of the impact on the state or third-party interests.

The Department of Law currently receives $589,500 in general -'iunds, 
and $1,000,000 in mental health trust funds to implement the Ch. 66, SLA 1991 
settlement, including reconstituting the mental health lands trust within the 
terms of the settlement. The general funds are used to pay for two attorneys, 
one paraprofessional, and one clerical employee, who carry-out the state's 
responsibilities under Ch. 66. The mental health trust funds are provided to 
the plaintiffs who have accepted the settlement so that they can carry-out their 
responsibilities under Ch. 66.
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1993 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

Because of the uncertainties described above, and because of the 
potential for continued legal challenges, we do not believe that the current 
efforts of either the state or the plaintiffs, will be reduced if SB 67 is 
adopted. This would cause existing resources to be redirected to implement and 
defend the new law. We cannot say if the bill would cause additional costs due 
to the uncertainty of potential litigation.
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T O :  S e n a t o r  M i k e  M i l l e r ,  C h a i r
S e n a t e  R e s o u r c e s  C o m m i t t e e  
A T T N :  T e r e s a  S a g e r - S t a r ^ i n

'F R O M :  ^

T h e  m e a s u r e ,  b a s e d  o n  C S S B  4 6 9  ( R e s o u r c e s )  o f  t h e  l a s t  l e g i s l a t u r e ,  s e t s  o u t  a  s e r ie s  
o f  p r o p o s e d  a m e n d m e n t s  t o  c h . 6 6 , S L A  1 9 9 1 , t h e  l e g i s l a t i o n  r e c o n s t i t u t i n g  t h e  
m e n t a l  h e a l t h  t r u s t .  N e c e s s a r i l y ,  I w i l l  d i s c u s s  t h e s e  p r o v i s i o n s  o u t  o f  t h e  o r d e r  in  
w h i c h  t h e y  a p p e a r  in  t h e  b il l .

I

S e c .  5 4  o f  e x i s t i n g  c h . 6 6 , S L A  1 9 9 1 , r e c o n s t i t u t e s  t h e  c o r p u s  o f  t h e  m e n t a l  h e a l t h  
t r u s t  b y  i d e n t i f y in g  s p e c i f i c  l a n d  h e ld  b y  t h e  s t a t e  a n d  t h a t  is  to  b e  c o n v e y e d  b y  it  in  
o r d e r  t o  r e c o n s t i t u t e  t h e  t r u s t .  S e c .  5 5 , c h .  6 6 , S L A  1 9 9 1 , a u t h o r i z e s  s u b s t i t u t io n  o f  
o t h e r  s t a t e  l a n d  ( i .e .  " r e p l a c e m e n t  la n d "  a s  s u b s t i t u t i o n  f o r  f o r m e r  m e n t a l  h e a l t h  
la n d s  t h a t  n o w  c a n n o t  b e  r e t u r n e d  t o  t h e  t r u s t  b e c a u s e  it  is u n a v a i l a b l e  t o  th e  s t a t e )  
t o  t h e  r e c o n s t i t u t e d  t r u s t  a n d  s e t s  o u t  s t a n d a r d s  t o  g u id e  t h e  m a k i n g  o f  r e p l a c e m e n t  
l a n d  s u b s t i t u t io n s .  S e c .  5 6 , c h .  6 6 , S L A  1 9 9 1 , is  a n  e n f o r c e m e n t  m e c h a n i s m  in  t h a t  
it  h y p o t h e c a t e s  o r  p l e d g e s  c e r t a i n  s t a t e  a s s e t s  t o  s e c u r e  t h e  t r a n s f e r  o f  c o m p e n s a t i o n  
d u e  t h e  r e c o n s t i t u t e d  t r u s t  c o r p u s .  T h e s e  p r o v i s i o n s  a r e  p r o p o s e d  t o  b e  r e p e a l e d  b y  
b ill s e c t i o n  8 .

In  t h e i r  p l a c e ,  b i l l  s e c t i o n  6  p r o p o s e s  t o  r e c o n s t i t u t e  t h e  t r u s t  c o r p u s  in  t h e  
p e r m a n e n t  la w . S o m e ,  b u t  n o t  a ll ,  o f  t h e  l a n d  i d e n t i f i e d  in  s e c .  5 4 , c h .  6 6 , S L A  1 9 9 1 , 
is c a r r i e d  o v e r  in t o  th is  s e c t i o n .  O m i t t e d  f r o m  t h e  l is t  a p p r o v e d  in  t h e  1 9 9 1  A c t  is 
la n d  i d e n t i f i e d  in  p a r a g r a p h  ( 5 )  ( T a n a n a  V a l l e y  S t a t e  F o r e s t  a n d  H a i n e s  S t a t e  F o r e s t

”  S E C T IO N A L  A N A L Y S IS  —



R e s o u r c e  M a n a g e m e n t  la n d s ) ,  p a r a g r a p h  ( 6 ) ( o t h e r  la n d  s a t i s f a c t o r y  to  th e  p la in t i f f s  
d r a w n  f r o m  l e g is la t i v e l y - d e s i g n a t e d  a r e a s ) ,  a n d  p a r a g r a p h  ( 7 ) ( c o m p e n s a t i o n  la n d  
i d e n t i f i e d  u n d e r  f o r m e r  s e c .  5 5 ). A d d e d ,  in  th e  e n u m e r a t i o n  s e t  o u t  in  b ill  s e c t i o n  
6 , is  la n d  s u b j e c t  to  " o t h e r  le a s e "  ( p r o p o s e d  A S  3 8 .G5 . 8 0 0 ( 2 ) ( A ) ) ,  la n d  s u b je c t  t o  
m i n i n g  c la im  o r  s a le  o f  m a t e r ia l s  ( p r o p o s e d  A S  3 8 .0 5 .8 0 0 ( 2 ) ( D )  a n d  ( E ) ) ,  a n d  la n d  
e x c l u s i v e  o f  t h a t  n e c e s s a r y  t o  c a r r y  o u t  p u r p o s e s  o f  a n  i n t e r a g e n c y  la n d  m a n a g e m e n t  
a g r e e m e n t  ( p r o p o s e d  A S  3 8 . 0 5 .8 0 0 ( 3 ) ) .

In  t h e  1 9 9 1  l e g is la t i o n ,  e x is t in g  A S  3 8 . 0 5 . 8 0 0  w a s  to  h a v e  b e e n  r e p e a l e d .  S in c e ,  in  
th is  b i l l ,  A S  3 8 . 0 5 . 8 0 0  w o u l d  b e  m o d i f i e d  a n d  c o n t i n u e d ,  t h e  c h a n g e  s e t  o u t  in  b i l l  
s e c t i o n  7  d r o p s  t h a t  s e c t i o n  f r o m  th e  l is t  o f  s e c t io n s  r e p e a l e d  in  t h e  1 9 9 1  l e g is la t io n .

II

T h i s  l e g is la t i o n  a ls o  p r o p o s e s  to  r e v is e  t h e  m e c h a n is m  b y  w h ic h  to  r e c o n s t i t u t e  a n  
i m p o r t a n t  e l e m e n t  o f  t h e  m e n t a l  h e a l t h  t r u s t ,  th e  m e n t a l  h e a l t h  t r u s t  in c o m e  a c c o u n t .  
U n d e r  c u r r e n t  A S  3 7 . 1 4 . 0 3 6 ( c ) ,  th e  s t a t e  o b l i g a t e s  i t s e l f  t o  p a y  to  t h e  m e n t a l  h e a l t h  
t r u s t  i n c o m e  a c c o u n t  a  d e c l i n i n g  p e r c e n t a g e  ( s ix  p e r c e n t  a t  i n c e p t i o n  d e c l in in g  to  o n e  
p e r c e n t  in  th e  la s t  y e a r s )  o f  u n r e s t r ic t e d  s t a t e  r e v e n u e ,  t h e  la s t  p a y m e n t  to  b e  m a d e  
b y  J u n e  3 0 , 2 0 0 3 . T h e  c h a n g e  p r o p o s e d  b y  b i l l  s e c t i o n  4 , a  r e e n a c t m e n t  o f  A S  
3 7 . 1 4 .0 3 6 ( c ) ,  d i r e c t s  t h a t  a  f i x e d  a n n u a l  p a y m e n t  o f  s ix  p e r c e n t  o f  u n r e s t r i c t e d  s t a t e  
g e n e r a l  f u n d  r e v e n u e  b e  a l l o c a t e d  f o r  a n  in d e f i n i t e  p e r i o d  " a s  c o m p e n s a t i o n  f o r  la n d  
t h a t  c o n s t i t u t e d  th e  [ o r ig in a l]  t r u s t  . . . a n d  t h a t  is n o t  r e c o n s t i t u t e d  a s  p a n  o f  t h e  
m e n t a l  h e a l t h  t r u s t  c o r p u s  e s t a b l i s h e d  u n d e r  A S  3 8 .0 5 . 8 0 0  . . . ." T h e  p a y m e n t ,  w h e n  
m a d e  b y  t h e  s t a t e  a n d  r e c e i v e d  b y  t h e  t r u s t ,  w o u l d  b e  a d d e d  to  t h e  b a l a n c e  o f  t h e  
m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t ,  t h e  p r i n c i p a l  s o u r c e  o f  s u p p o n  f o r  th e  p r o g r a m s  
a n d  s e r v i c e s  to  t h e  t r u s t  b e n e f i c i a r i e s .

H o w e v e r ,  p a y m e n t  o f  t h e  a l lo c a t i o n  r e q u i r e s  l e g i s la t i v e  a p p r o p r i a t i o n .  A s  a  
g u a r a n t e e  t h a t  t h e  a l l o c a t i o n  w ill  b e  m a d e ,  b i l l  s e c t i o n  5  a d d s  t w o  s u b s e c t io n s  t o  
A S  3 7 . 1 4 .0 3 6 . U n d e r  p r o p o s e d  s u b s e c t i o n  ( d ) ,  l a n d  t h a t  c a m e  to  t h e  s t a t e  u n d e r  t h e  
m e n t a l  h e a l t h  e n a b l i n g  a c t  a n d  th a t  h a s  b e e n  s in c e  p l a c e d  in  s o - c a l l e d  " le g is la t iv e ly -  
d e s i g n a t e d "  la n d  s t a t u s - s t a t e  p a r k ,  s t a t e  f o r e s t ,  s t a t e  g a m e  r e f u g e ,  a n d  th e  l i k e - w o u l d  
b e  p l e d g e d  a s  s e c u r i t y .  U n d e r  p r o p o s e d  s u b s e c t i o n  ( e ) ,  t h e  s u p e r i o r  c o u r t  is g i v e n  
t h e  a u t h o r i t y  t o  d e t e r m i n e  t h e  m a n n e r  o f  t h e  t r u s t ’s f o r e c l o s u r e  a g a i n s t  th o s e  la n d s  
in  t h e  e v e n t  t h e  s t a t e  f a i ls  t o  m a k e  t h e  r e q u i r e d  a l l o c a t i o n  u n d e r  s u b s e c t i o n  ( c ) .

I w a n t  t o  n o t e  t h a t  it  w a s  t h e  d e c is io n  t o  c o n v e r t  t h e  s ix  p e r c e n t  p a y m e n t  o b l i g a t i o n  
f r o m  o n e  w i t h  a  s e t  t e r m i n a t i o n  d a t e  t o  o n e  o f  i n d e f i n i t e  d u r a t i o n  t h a t  p r o m p t e d  t h e  
a d d i t i o n  o r  r e v is io n  o f  p e r m a n e n t  l a w  s e c t io n s  a n d  t h e  r e p e a l  o r  d e l e t io n  o f  
t e m p o r a r y  l a w  s e c t io n s .

Senator Mike Miller

January 28. 1993
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WALTER J. HICKEL. GOVERNOR

DEl‘ \RTi>IENT OF LAW

OFFICE OF THE ATTORNEY GENERAL

P.O. BOX K-STATE CAPITOL 
J'JNEAU, ALASKA 99811-0300 
PHONE: 1907) 465-3600 
FAX: (907) 463-5295

February 3, 1993

The Honorable Mike Y  ar, Chairman
Senate Resources Co*, .artee
Seventeenth Alaska State Legislature
Room 423
State Capitol
Juneau, Alaska 99801-1132

Re: SB 67 (RES)
lands trust)

(mental health

Dear Senator Miller:

A bill relating to Weiss v. S t a t e , 4FA-82-2208 Civil, the 
mental health lands trust litigation, has been introduced by your 
committee. It is SB 67 (RES) (hereafter referred to as "SB 67"). 
SB 67 is substantially identical to SB 469 which was before this 
committee last year. Governor Hickel, Natural Resources 
Commissioner Olds, and I all opposed SB 469 last year and we oppose 
SB 67 now. This letter gives you our reasons for opposing the 
bill.

We oppose SB 67 because, notwithstanding what the 
legislature might: want to do with respect to mental health funding 
on an annual basis, this bill is nothing more than a raid on the 
state treasury. It also presents several other problems which cast 
serious doubt on whether it would resolve the litigation.

In Chapter 66, SLA 1991, the bill passed as a framework 
for settlement of the case, the state gave up a $1.3 billion offset 
which the Alaska Supreme Court held that the state is entitled to. 
Chapter 66 also provides a number of other benefits to the
plaintiff class which they would not be able to obtain in continued 
litigation, including (1) a new mental health permanent fund would 
be established, (2) a new Mental Health Trust Authority to manage 
the reconstituted trust and oversee the administration of the
state's mental health programs would be created, (3) a separate 
process for appropriating trust revenues would be provided, (4) the 
state's current mental health program will be significantly amended 
to make it both more comprehensive and more expensive, and (5) 
perhaps most significantly, court approval would be required for 
any change in the future. SB 67, in addition to giving up the 
offset and all of the other benefits given plaintiffs in Chapter 
66, would return much of the original land grant to trust status
and commit six percent of the unrestricted general fund and all new
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revenues from the returned lands to the trust every year in 
perpetuity. Decause of the restrictions which would be applied to 
that money, however, the actual amount committed to mental health 
programs would be substantially greater.

That is much too much to pay to settle the case. Any 
litigation settlement that I approve must be drafted in light of 
the state's potential liability. Under the Supreme Court's order, 
a fair resolution of this case would be to return to trust status 
the original mental health lands which SB 67 (RES) would return, 
and consider the $1.3 billion offset as having purchased the 
balance of the original grant. By reconstituting the equivalent of 
the full original one million acre men t a l  health trust, Chapter 66 
was more than fair. The threatened continued litigation over 
Chapter 66 by its opponents is not a sufficient reason to return 
much of the original land grant to trust status, commit six percent
of the unrestricted general fund to the trust in perpetuity, and
create a possibility that substantially greater expenditure of 
state general funds will be required for mental health programs.

Some say that passage of this bill would be a panacea and 
make all the litigation over this issue disappear. That simply is 
not true. Other claims will be made, at least some of which we 
have already identified and describe below.

Fundamentally, however, I would recommend a veto of SB 67 
if it passes in its current form because it simply is too much to 
pay for a quick resolution of this case. It would be a breach of 
my fiduciary duty as Alaska's Attorney General, a duty that I owe 
to all Alaskans, to do otherwise.

Brief explanations of the problems with SB 67 are set 
forth below.

I. SB 67 could cost the state far more than six percent of the
unrestricted general fund every year.

SB 67 would commit six percent of the unrestricted 
general fund to the mental health trust every year. Proponents of 
the bill argue that, because the state currently spends about six 
percent of the unrestricted general fund on mental health programs, 
SB 67 would not cost the state any more than it currently is 
spending. That is not true.

The legislature authorized expenditure of $132,386,900 
from the mental health trust for mental health programs in FY 92, 
while six percent of projected FY 92 unrestricted general fund 
revenues is almost identical —  $132 million. But the programs for 
which the more than $132 million in trust spending is authorized 
are those that the legislature has determined are appropriate for 
funding from the trust. Not everyone agrees with the legislature's 
determination in that regard.
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Most specifically, the Alaska Mental Health Board (which 
has current responsibility for making recommendations for funding 
from the trust, a responsibility that under SB 67 wo u l d  be assumed 
by the Alaska Mental Health Trust Authority established under 
Chapter 66) believes only about half of that amount goes to 
programs that should be funded by uhe trust.

Under Chapter 6 6 's stringent restrictions on the 
legislature's and the governor's ability to deviate from the Trust 
Authority's recommendations for appropriation of trust funds, more 
than $60 million in programs currently funded by the trust would 
have to be funded from general fund revenues over and above the six 
percent SB 67 would commit to the trust if the Trust Authority were 
to adopt the current board's narrow approach to programs that 
qualify for trust funding. SB 67 thus could result in far more 
than six percent of the unrestricted general fund being committed 
to mental health programs every year. (We "accepted" the 
restrictions on appropriations in Chapter 66 because they were 
coupled with a declining percentage of general fund contributions 
to the trust. They would have been unacceptable if applied to a 
fixed percentage in perpetuity, which is what SB 67 would do.)

In other words, the true cost of this bill is far more 
than six percent of the state's unrestricted general fund, and that 
does not even count additional monies attributable to development 
of the lands which would be returned to the trust. SB 67 would 
simply cost the state too much.

II. SB 67 would violate the Alaska Mental Health Enabling Act.

Section 3 of SB 67 would require that all "proceeds 
earned" from the reconstituted mental health trust lands —  i.e., 
both principal from the sale of trust land or extraction of 
nonrenewable resources and income from leasing the land or the sale 
of renewable resources —  be deposited in the mental health trust 
fund, a permanent fund from which only the earnings may be spent. 
Subsection 202(e) of the Alaska Mental Health Enabling Act (the 
federal act that created the t r u s t ) , however, provides in part that 
"such proceeds and income shall first be applied to meet the 
necessary expenses of the mental health program of Alaska."

We believe we can defend the deposit of principal from 
the lands in the mental health trust fund under general private 
trust law principles. But income from trust lands is normally 
spent for trust purposes, and Congress clearly intended that income 
from mental health lands be spent first for programs before being 
used in any other way. Depositing the income directly in the fund, 
therefore, is prohibited by the federal Enabling Act.

III. SB 67 may create an unconstitutional dedicated fund.

Article IX, section 7 of the Alaska Constitution 
prohibits the dedication of state revenues to specific purposes 
"unless required by the federal government for state participation
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in federal programs" or if the dedication pre-dated the 
constitution. As noted in the preceding section, section 3 of SB 
67 would dedicate trust land income to the mental health trust 
fund, and such income could not be spent on mental health programs 
as Congress required when it created the trust originally.

Because the dedication of income to the permanent mental 
health trust fund is not required by federal law (and, indeed, is 
prohibited by the Enabling A c t ) , it may violate article IX, section
7. We are analyzing this issue.

IV. SB 67 may violate the single appropriation bill 
requirement.

Chapter 66 imposes several restrictions on appropriations 
of income from the reconstituted mental health land trust, 
including a requirement that the governor introduce a separate 
appropriation bill limited to appropriations from the mental health 
trust income account. SB 67 would apply the separate bill 
requirement to a percentage of the unrestricted general fund. The 
Alaska Constitution imposes specific requirements upon the Governor 
with respect to the preparation and review of the budget and all 
appropriations and upon the legislature with respect to passage of 
the budget and all appropriations. The restrictions placed on the 
budget and appropriation processes in Chapter 66 when applied to a 
percentage of the unrestricted general fund revenue in perpetuity 
raise serious questions regarding the permissibility of delegating 
some of those responsibilities to an agency such as the Trust 
Authority. We are analyzing these issues.

V. Land management would remain a question under SB 67.

The proponents of SB 67 suggest that, because it would 
require the Alaska Mental Health Trust Authority to contract with 
the Department of Natural Resources to manage the land unless the 
Authority determines that if is in the best interest of the trust 
to do otherwise, SB 67 allows continuity of management and gives 
affected industries some comfort with respect to trust ownership of 
the land.

What they fail to recognize, however, is that the courts 
will require that trust lands be managed in a fiduciary manner and 
in the best interest of the trust. Whether DNR or the Trust 
Authority exercises management duties, therefore, the current state 
pricing structure and policies for land use could not be applied to 
trust lands unless they meet fiduciary standards and are in the 
best interests of the beneficiaries and not just the best interests 
of the state standard emDloyed by DNR for non-trust lands. The 
"comfort" to affected industries therefore is illusory.
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VI. SB 67 provides no protection to third party interests and 
would create potential liability for the state.

As under Chapter 66, SB 67 would reconstitute the trust 
with some "encumbered land" —  i.e., land subject to an oil or gas 
lease, coal lease, or other lease, timber contract, min i n g  claim, 
sale of materials, land use permit or right-of-way. Under the 
Settlement Agreement implementing Chapter 66, the plaintiffs agreed 
that the trust would be bound by the terms of such encumbrances 
because the trust will be compensated to the extent those 
encumbrances reduce the value of the lands returned to the trust.

Nothing in SB 67, however, provides that the trust will 
be bound by the terms of the encumbrances, nor does it provide 
compensation for those encumbrances. Instead, the trust would be 
given an "all or nothing choice" to either accept the encumbrance 
and receive no compensation in return for the devaluation or 
contest the validity of .he encumbrance and, if successful, receive 
the parcel with no devaluation. Faced with this choice, the trust 
would vigorously contest the validity of third party interests.

If the trust were to successfully challenge an 
encumbrance or some of its terms, an affected third party might 
then try to hold the state liable for the termination of the 
encumbrance or an increase in rents or royalties. The state would 
then have settled the Weiss case only to expose itself to numerous 
other l a w s u i t s .

VII. SB 67 would preclude development of some land currently 
available for development.

Section 5 of SB 67 would pledge all original mental 
health lands in state parks, state forests, state wildlife refuges, 
etc., as security for the state's performance under the bill. 
Under the Settlement Agreement implementing Chapter 66, and to the 
extent permitted by the statutes governing the areas, those lands 
will be available for development prior to court approval if 
plaintiffs agree and after court approval whether plaintiffs agree 
cr not. If they become security for the state's performance as SB 
67 would provide, however, the state would be obligated not to 
diminish their value. In other words, even if otherwise allowed by 
law, development would be prohibited.

VIII. SB 67 does not protect Native allotments.

Under Chapter 66 and the Settlement Agreement, original 
trust land encumbered by valid Native allotment claims will not be 
returned to the trust; instead, the trust will receive other state 
land to compensate for any value lost to the trust as a result of 
those claims. As a result, the state will decide whether to 
challenge the validity of Native allotment claims and will review 
Native allotments on original trust land under the same standards 
applied to general state land instead of urder a higher trust 
standard of review which would result in more challenges. Under SB



H o n .  M i k a  M i l l e r ,  C h a i r m a n

S e n a t e  R e s o u r c e s  C o m m i t t e e

M a y  5 ,  1 9 9 2

P a g e  6

67, land with allotment claims would go back to the trust, and the 
trust would be almost compelled to challenge each claim because, if 
the claim were found valid, the trust would receive less valuable 
o ver-selection land.

IX. The provisions of the April 6, 1992 Settlement Agreement 
cannot be simply cut and pasted into a new agreement.

Supporters of SB 67 have argued that, as a time saving 
measure, all that will be necessary for a new Settlement Agreement 
is to cut and paste pertinent parts of the Chapter 66 Settlement 
Agreement. This will not be possible because each provision of the 
April 6 Settlement Agreement was negotiated in the context of 
Chapter 66.

For example, the Settlement Agreement defines an 
encumbrance to mean every kind of lease, permit, contract, right- 
of-way, interagency land management agreement, etc. If that very 
expansive definition is used in a new settlement agreement, very 
little original trust land would be returned to the trust because 
SB 67 provides that only certain encumbered land is returned to the 
trust. As another example, Chapter 66 provides for conveyance of 
the reconstituted trust lands to the Trust Authority, and the 
Settlement Agreement includes detailed provisions for such 
conveyances and for proper accounting following such conveyance. 
Under SB 67, trust lands will not b -? conveyed. Instead, they will 
simply be redesignated, and an entirely different approach would 
have to be taken in any implementing settlement agreement.

X. Certain pending challenges to Chapter 6J raised by intervenors 
would be equally applicable as to SB 67.

Certain issues raised by both the environmental and oil
company intervenors to challenge Chapter 66 are equally applicable
as to SB 67. The issues raised by the environmental intervenors
have been fully briefed and the matter is pending for decision 
before the trial court. The issues raised by the oil company 
intervenors will be briefed on an expedited schedule dictated by 
the trial court, with dispositive motions due on or before March 
22, 1993. While we believe these challenges have little or no
merit, the interventions have raised the following issues:

1. A settlement that provides too much compensation may not
be approved because it is contrary to the public
interest.

The environmental intervenors argued in opposing 
preliminary approval of the proposed chapter 66 settlement that the 
broad public interest must be considered, and any settlement that 
provides too much compensation is contrary to the public interest 
and must be rejected by the court. Their specific claim is that 
because the state waived the "offset" and agreed to reconstitute a 
land trust comparable in value to the original one million acre 
grant, the trust receives too much, the settlement is therefore
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contrary to the public interest, and the court may not approve it. 
As is set forth above, an even better claim may be made that SB 67 
would "overcompensate" the mental health trust at the expense of 
other public needs, such as education, public safety, 
transportation, etc.

2. A bill that includes provisions that affect both the 
status of public lands and other substantive provisions 
violates the constitutional requirement that bills for 
appropriation shall be confined to appropriations [Art. 
II, Sec. 13, Alaska Constitution].

The environmental intervenors challenged Chapter 66 
arguing that constitutional provisions related to appropriation 
bills apply to bills that affect the status of public lands. The 
State argued that this constitutional provision applies only to 
appropriations of state revenues. If the environmental intervenors 
argument is correct, then SB 67 is unconstitutional because it 
includes both an "appropriation" of land fsee Sec. 6, SB 67] with 
other substantive provisions. Further, if the environmental 
intervenors argument is correct, whecher any public lands are now 
validly within legislative designated areas is subject to challenge 
because legislation that created those designated areas included 
both "appropriations" of land and other substantive provisions.

3. SB 67 provides no "other safeguards of the public 
interest" in terms of management of lands by the Trust 
Authority or conveyance of lands to the Trust Authority.

The environmental intervenors argue that Chapter 66 
violates Article VIII, Section 10 of the Alaska Constitution 
because it fails to provide "other safeguards of the public 
interest" both as to the management of lands by the Trust Authority 
and as to the conveyance of lands to the Trust Authority. SB 67 
does not address either of those arguments, but instead leaves 
trust land managment and conveyance of land to the Trust Authority 
as they appear in Chapter 66.

4. Whether state leases may be assigned to the Trust
Authority.

The oil company intervenors challenge whether the st 
may assign its lessor's interest in state oil and gas leases to the 
Trust Authority. The court permitted the intervention, in part, 
because "[i]f the [oil company] intervenors are correct and the 
reason [they are correct] is broadly applicable to state leases, it 
will be impossible to reconstitute the trust under the Chapter 66 
procedures." The assignability of all state leases —  and more 
broadly land contracts —  is therefore at issue. Whether the state 
may assign its interest in oil or gas leases, coal leases, or other
leases, timber contracts, mining claims, material sales, land use
permits or rights-of-way under Sec. 6 of SB 67 could also be
challenged.
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For all of the foregoing reasons, I would recommend that
Governor Hickel veto SB 67 should it pass the legislature. It 
certainly is not appropriate to pass such legislation as a 
settlement of the Weiss litigation, especially since Chapter 66 
will resolve the litigation on terms which are fair to both the 
trust and the state.

If I or- my staff can answer any questions, please contact 
us at your convenience.

Very truly yours

V

Charles E. Cole 
Attorney General

cc: Glenn Olds, Commissioner of Natural Resources
Kris Lethin, Senior Legislative Liaison
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A

I a m  r e s p o n d i n g  t o  t h e  t w o  q u e s t i o n s  y o u  h a v e  a s k e d  w i t h  r e s p e c t  t o  S e n a t e  B i l l  6 7 , 
a n  A c t  a m e n d i n g  t h e  1 9 9 1  m e n t a l  h e a l t h  t r u s t  m e a s u r e ,  r e c o n s t i t u t i n g  t h e  m e n t a l  
h e a l t h  c o r p u s ,  a n d  a l t e r in g  t h e  m a n n e r  o f  e n f o r c e m e n t  o f  t h e  s t a t e ’s o b l i g a t i o n  to  
c o m p e n s a t e  t h e  r e c o n s t i t u t e d  t r u s t :

( 1 ) D o e s  s e c t i o n  4  o f  t h e  b i l l ,  e s t a b l i s h i n g  a n  o n g o in g  a n n u a l  p a y m e n t  o f  s ix  
p e r c e n t  o f  t h e  s t a t e ’s u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  t o  t h e  m e n t a l  h e a l t h  t r u s t  
i n c o m e  a c c o u n t ,  v i o l a t e  t h e  p r o h i b i t i o n  o f  a r t i c l e  I X ,  s e c t i o n  7  o f  t h e  s t a t e  
c o n s t i t u t i o n  a g a i n s t  d e d i c a t i o n  o f  s t a t e  f u n d s ?

( 2 )  D o e s  s e c t i o n  6  o f  t h e  b il l ,  id e n t i f y in g  s p e c i f i c  s t a t e  la n d  o b t a i n e d  b y  t h e  
t e r r i t o r y  a n d  t h e  s t a t e  u n d e r  t h e  p r o v is io n s  o f  t h e  f o r m e r  A l a s k a  M e n t a l  H e a l t h  
E n a b l i n g  A c t  o f  1 9 5 6  t h a t  s h a l l  b e  u s e d  t o  r e c o n s t i t u t e  t h e  s t a t e ’s m e n t a l  h e a l t h  t r u s t  
c o r p u s ,  c o n s t i t u t e  a n  a p p r o p r i a t i o n  s u c h  t h a t  its  in c lu s io n  w it h  o t h e r  s u b s t a n t iv e  
p r o v i s i o n s  v i o l a t e  t h e  s e c o n d  s e n t e n c e  o f  a r t i c l e  II, s e c t i o n  1 3  w h e r e i n  a p p r o p r i a t i o n  
b i l l s  a r e  t o  b e  c o n f i n e d  t o  a p p r o p r i a t i o n s ?

F o r  t h e  r e a s o n s  s e t  o u t  b e l o w ,  I a m  in c l in e d  t o  a n s w e r  b o t h  q u e s t i o n s  in  t h e  n e g a t i v e .

S e c t i o n  4  o f  t h e  b i l l  e s t a b l i s h e s  a n  o n g o in g  o b l i g a t i o n  b y  w h ic h  t h e  s t a t e  w o u ld  p a y  
s ix  p e r c e n t  o f  t h e  s t a t e ’s  u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e  in t o  t h e  m e n t a l  h e a l t h

I
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t r u s t  i n c o m e  a c c o u n t .  ^  T h e  p r o v i s i o n  d ir e c t s  t h e  c o m m i s s i o n e r  o f  r e v e n u e  to  
" a l lo c a t e "  t h e  a m o u n t  f r o m  t h e  g e n e r a l  f u n d  in t o  t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  
a c c o u n t .  ^  T h e  a l l o c a t i o n  o f  a n  a m o u n t  o f  m o n e y  f r o m  t h e  g e n e r a l  f u n d  in t o  a n  
a c c o u n t  e s t a b l i s h e d  w it h in  t h a t  f u n d  is , t o  m y  m in d , n o t h in g  m o r e  t h a n  a  b o o k k e e p i n g  
m a t t e r ,  a n  a c c o u n t i n g  t r a n s f e r  t h a t  d o e s  n o t  r e q u i r e  a  l e g is l a t i v e  a p p r o p r i a t i o n .  A  
le g is la t iv e  a p p r o p r i a t i o n  is  r e q u i r e d  o n ly  a s  to  t h e  w i t h d r a w a l  o f  m o n e y  f r o m  t h e  s t a t e  
t r e a s u r y .  A r t i c l e  I X ,  s e c t i o n  1 3 , A l a s k a  c o n s t i t u t io n .

I t  is  c le a r  t h a t  t h e  le g is la t u r e  p r e p a r e d  c h . 6 6 , S L A  1 9 9 1 , c o n t e m p l a t i n g  t h a t  m o n e y  
w o u ld  n o t  b e  w i t h d r a w n  o r  e x p e n d e d  f r o m  t h e  m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  
w i t h o u t  a  l e g is la t i v e  a p p r o p r i a t i o n .  ^

The proposed language o f the bill’s section 4 would replace AS 37.14.036(c), 
added by sec. 11, ch. 66, SLA  1991. Subsection (c) directs

(c) In each o f  the following sta te  fiscal years, the com m issioner j f  
revenue s h -d  a llocate  from  the  general fund o f  the sta te  to  the m ental 
health  tru st incom e account in the general fund an am ount equal to  the 
percent o f the  unrestric ted  revenue o f the sta te  specified for tha t fiscal year:

FISC A L Y E A R  E N D IN G  ..................... PE R C E N T  O F  U N R E S T R IC T E D
STA TE R E V E N U E

Ju n e  30, 1992 ............................................................................................ six percent
June  30 ,1993  ............................................................................................ six percent
Ju n e  30, 1994 .........................................................................................  live percent
Ju n e  30, 1995 .........................................................................................  five percent
June  30, 1996 ............................................................................................ four percent
June 30, 1997 ......................................................................................  four percent
Ju n e  30, 1998 ......................................................................................  th ree  percent
Ju n e  30, 1999 ......................................................................................  th ree percent
Ju n e  30, 2000   two percent
Ju n e  30, 2001   two percent
June 30, 2002   one  percent
Ju n e  30, 2003   one  percent

% This "allocation" language is consistent w ith the approach  taken in cu rren t 
AS 37.14.036(c), added by ch. 66, SLA  1991, the  subsection  being replaced by this bill section. 
T he sam e section identifies the  m ental health  trust incom e account as "a separa te  account 
w ithin the general fund o f  the  state." AS 37.14.036(a).

Sec AS 37.14.003, setting  ou t the obligations o f the governor, and AS 37.14.005, 
identifying the obligations o f  the  legislature, in the  handling of proposed app rop ria tions of 
the  balance o f the  m ental health  trust incom e account. Specifically, under AS 37.14.005(b):

(b) Before taking action  on appropria tions from the m ental health  
tru st incom e account proposed by the governor, the legislature shall consider

(continued...)



C o n s e q u e n t l y ,  s i n c e  t h e  t r a n s f e r  t o  t h e  s p e c i a l  a c c o u n t  is a n  a c c o u n t i n g  m e c h a n is m  
a n d  a p p r o p r i a t i o n  o f  t h e  b a l a n c e  o f  t h e  a c c o u n t  in v o lv e s  a n  a p p r o p r i a t i o n ,  t h e  
c h a n g e  p r o p o s e d  b y  b i l l  s e c t i o n  4  d o e s  n o t  v i o l a t e  t h e  p r o h ib i t io n  o f  a r t i c le  I X , 
s e c t i o n  7  o f  t h e  s t a t e  c o n s t i t u t i o n  a g a i n s t  d e d i c a t i o n  o f  s t a t e  fu n d s .

II

S e c t i o n  6  o f  t h e  m e a s u r e  p r o p o s e s  t o  r e c o n s t i t u t e  th e  m e n t a l  h e a l t h  t r u s t  c o r p u s .  In  
e s s e n c e ,  it  i d e n t i f i e s  la n d  t h a t  c a m e  t o  t h e  s t a t e  u n d e r  p r o v is io n s  o f  t h e  f o r m e r  
M e n t a l  H e a l t h  E n a b l i n g  A c t  o f  1 9 5 6 - f o r m e r  t r u s t  c o r p u s  l a n d - t h a t ,  in  g e n e r a l ,  h a s  
n o t  b e e n  c o n v e y e d  o r  g e n e r a l l y  e n c u m b e r e d  a n d  t h a t  r e m a in s  a v a i l a b l e  n o w  o u t  o f  
t h e  g e n e r a l  g r a n t  la n d  i n v e n t o r y  f o r  r e s t o r a t i o n  t o  th e  r e c o n s t i t u t e d  t r u s t  o r  th a t  is 
s o  e n c u m b e r e d  t h a t  its  r e m o v a l  f r o m  t h e  s t a t e  g e n e r a l  g r a n t  la n d  in v e n t o r y  a n d  
r e s t o r a t i o n  t o  t h e  r e c o n s t i t u t e d  t r u s t  o u g h t  n o t  to  i m p a i r  t h e  i n t e r e s t s  o f  t h ir d  p a r t ie s .

W h e t h e r  in c lu s io n  o f  s e c t io n  6  w ith in  S e n a t e  B il l  6 7  im p r o p e r ly  a n d  u n c o n s t itu t io n a lly  -  
j o i n s  a n  a p p r o p r i a t i o n  w i t h  o t h e r  m a t e r i a l  m a k i n g  a  c h a n g e  in  s u b s t a n t iv e  la w  
d e p e n d s ,  o f  c o u r s e ,  o n  w h e t h e r  o r  n o t  s e c t i o n  6  m a k e s  a n  a p p r o p r i a t i o n .  I f  it  m a k e s  
a n  a p p r o p r i a t i o n ,  it  is  a n  a p p r o p r i a t i o n  o f  la n d .  T h e  c o u r t s  h a v e  h e l d  t h a t  la n d , a s  
a  s t a t e  a s s e t ,  m a y  b e  a  s u b j e c t  o f  a p p r o p r i a t i o n ,  a t  l e a s t  in  c e r t a i n  c i r c u m s t a n c e s .  
T h o m a s  v . B a i l e v ,  5 9 5  P . 2 d  1  ( A l a s k a  1 9 7 9 )  ( in i t ia t iv e  t h a t  w o u ld  h a v e  p r o v i d e d  s t a t e  
la n d  t o  r e s i d e n t s  u n d e r  t h e  A l a s k a  H o m e s t e a d  A c t ,  th e  s o - c a l l e d  " B e i r n e  I n i t ia t iv e ,"  
i n v a l i d a t f  d  a s  a n  " a p p r o p r i a t i o n "  m a d e  in  v i o la t i o n  o f  c o n s t i t u t io n a l  p r o v is io n ,  a r t i c le  
X I ,  s e c t i o n  7 , p r e c l u d i n g  u s e  o f  in i t ia t iv e  t o  m a k e  a p p r o p r i a t i o n s ) ;  M c A l p i n e  v . 
U n i v e r s i t y  o f  A l a s k a .  7 6 2  P . 2 d  8 1  ( A l a s k a  1 9 8 8 ) ( r e q u i r e d  t r a n s f e r  o f  u n iv e r s i t y  a s s e t s  
in  i n i t ia t i v e  t o  r e e s t a b l i s h  a  s e p a r a t e  c o m m u n i t y  c o l le g e  s y s t e m  i d e n t i f i e d  a s  a n  
" a p p r o p r i a t i o n "  t h a t  is  a n  i m p e r m i s s i b le  v i o la t i o n  o f  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n ) .
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^(...co n tin u ed )
the  needs o f the  beneficiaries o f the trust w ithout regard to o th e r poten tia l 
objects o f  sta te  expenditure. T he legislature shall m ake ap p iop ria tions from 
the  m ental health  trust incom e account in a separate  ap p rop ria tion  bill 
lim ited to appropria tions from the m ental health  trust incom e account.

(E m phasis added.)

y  U nconstitu tionally  as an  asserted violation o f the second sen tence o f article II, 
section  13:

F O R M  O F  BILLS. Every bill shall be confined to  o n e  subject 
unless it  is an  app rop ria tion  biH o r one codifying, revising, o r  rearranging 
existing laws. Bills for appropria tions shall he confined to appropriations.
T h e  subject o f  each bill shall be expressed in the title. T he enacting  clause 
shall be: "Be it enacted  by the Legislature o f  the S tate o f  Alaska."



T h e  c o u r t  h a s  t a g g e d  t h e  s e g r e g a t i o n  a n d  a l l o c a t i o n  o f  s t a t e  a s s e t s  a s  a p p r o p r i a t i o n s  
o n ly  in  t h e  c o n t e x t  o f  u p h o l d i n g  t h e  p r o h i b i t i o n  o f  a r t i c l e  X I ,  s e c t i o n  7 , a g a i n s t  u s e  
o f  t h e  in i t ia t iv e  p r o c e s s  t o  a c c o m p l i s h  t h e  t r a n s f e r  o f  s t a t e  a s s e t s .  W h e t h e r  t h e  c o u r t  
is  p r e p a r e d  t o  e x t e n d  t h e  r e a s o n i n g  it  u s e d  t o  f in d  a  v i o l a t i o n  o f  a r t i c l e  X I ,  s e c t io n  
7  t o  c i r c u m s c r i b e  a p p r o p r i a t i o n s  o f  a s s e t s  o t h e r  t h a n  m o n e y  b y  a p p l i c a t i o n  o f  t h e  
s e c o n d  s e n t e n c e  o f  a r t i c l e  II , s e c t i o n  1 3  is d e b a t a b l e .  T o  d a t e  t h e  c o u r t  h a s  n o t  b e e n  
a s k e d  t o  d o  s o ,  a n d  I h e s i t a t e  t o  r e a c h  t h a t  c o n c lu s io n  in  t h e  a b s e n c e  o f  a  d e f i n i t i v e  
j u d i c i a l  o p i n i o n .  ^

Senator Mike Miller

February 4, 1993
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ci
*  T he  two circum stances are, to  my mind, distinguishable. I have considered the 

m atter in the  context o f  w hether a bill m aking an appropria tion  o f money may com bine o r 
incorporate  provisions appropria ting  non-m oneuiry sta te  assets and believe that '.he 
d istinction  in the handling o f  m onetary and non-m onetary sta te  assets, a t least for purposes 
o f com pliance w ith article II, deserves to be m aintained.

U nder the  s ta te  constitu tion , the executive’s trea tm en t o f m easures ap p rop ria ting  
m oney differs from  the au thority  he o r  she has w ith respect to  all o th e r  m easures. 
C onstitutionally , the governor m ust subm it a general appropria tion  bill authorizing  proposed 
expenditures during the ensuing fiscal year. A rticle IX, section 12, .Alaska constitu tion . Tire 
app ro p ria tio n  bill m aking these expenditures serves only (o r should serve only) to  w ithdraw  
m oney from  the sta te  treasury. O th e r appropria tion  bills may also serve to w ithdraw  m oney 
from  the s ta te  treasury. A rticle IX, section 13.

A ll legislative bills, w hatever the subject, must run the gaun tle t o f  the  executive’s 
veto. However, under article II, section 15, the governor enjoys w ider la titude  with the 
d isposition  o f  appropria tion  bills in  that the  governor "may, by veto, strike  o r  reduce item s 
~i ap p rop ria tion  bills." F o r a bill involving the appropria tion  of m oney, the ability to "strike 

o r  reduce" is m eaningful, its use is well understood, and it is arguably lim ited to dealing w ith 
the  do llar am ount set o u t in the appropria tion  ra ther than with any o f  the language in which 
the ap p rop ria tion  appears in context. By contrast, for m easures pu rporting  to dispose o f  o r 
ap p ro p ria te  o th e r kinds o f  sta te  assets, the governor’s ability to "strike o r reduce" the 
app ro p ria tio n  o r  disposition  o f a non-m onetary asset is w ithout precedent. Inde .d, if the  
assets tha t is the subject o f  the  appropria tion  is som ething o th e r than money, a reduction  o r  
partia l veto may am ount to  an  a lteration  o f  substantive law.

A dditionally, no case has as yet focussed on the trea tm en t properly to  be given the  
legislature 's response to  a veto in the  event the app rop ria tion  involves an asset o th e r  than 
m oney in the  sta te  treasury. Left unansw ered at this tim e is the question o f  w hether the 
governor’s veto  o f a legislative m easure making an app rop ria tion  of a non-m onetary asset 
m ust, under article II, section 16, be overridden with a vote o f th ree-quarters o f the 
legislature o r  w hether a tw o-thirds override vote would be sufficient.

T hese considerations raise sufficient question as to w hether the court would extend 
the reasoning applied in its Thom as and M cA ipine decisions to equate  the m anner o f 
handling o f  non-m onetary  sta te  assets with that give m onetary  assets under artic le  II o f  the 
s ta te  constitu tion .



T h e  a c t io n  r e q u i r e d  t o  b e  t a k e n  b y  t h e  b i l l ’s s e c t i o n  6  m a y  n o t ,  in  f a c t ,  c o n s t i t u t e  a n  
" a p p r o p r i a t i o n . "

In  its  M c A l p i n e  d e c is io n ,  t h e  c o u r t  i n d ic a t e d  t h a t  a  k e y  r e a s o n  t h a t  it w a s  in v a l i d a t i n g  
t h e  p r o p e r t y  t r a n s f e r  p r o v is io n s  o f  t h e  c o m m u n i t y  c o l l e g e  s y s t e m  in i t ia t iv e  w a s  to  
p r o t e c t ,  t o  t h e  w i d e s t  p o s s i b l e  d e g r e e ,  t h e  d i s c r e t i o n  t h a t  w a s  c o n s t i t u t i o n a l l y  g iv e n  
t o  t h e  l e g is la t u r e  t o  m a k e  d e c is io n s  w ith  r e s p e c t  to  s t a t e  a s s e t s :

. . . O u t s i d e  t h e  c o n t e x t  o f  g i v e - a w a y  p r o g r a m s ,  t h e  m o r e  t v p j c a l  
a p p r o p r i a t i o n  in v o lv e s  c o m m it t in g  c e r t a i n  a s s e t s  f o r  a  p a r t i c u l a r  p u b l i c  
p u r p o s e .  T h e  r e a s o n  f o r  p r o h i b i t i n g  a p p r o p r i a t i o n s  b y  in i t ia t iv e  is t o  
e n s u r e  t h a t  t h e  l e g is la t u r e ,  a n d  o n ly  t h e  le u is la t u r e .  r e t a in s  c o n t r o l  o v e r  
t h e  a l l o c a t i o n  o f  s t a t e  a s s e t s  a m o n g  c o m p e t in g ,  n e e d s . T h i s  r a t i o n a l e  
a p p l i e s  a s  m u c h  o r  n e a r l y  a s  m u c h  t o  a l l o c a t i o n s  o f  p h y s ic a l  p r o p e r t y  
a s  t o  a l l o c a t i o n s  o f  m o n e y .  T o  w h a t e v e r  e x t e n t  it is d e s i r a b l e  f o r  t h e  
l e g is la t u r e  t o  h a v e  s o l e  r e s p o n s ib i l i t y  f o r  a l l o c a t i n g  t h e  u s e  o f  s t a t e  
m o n e y ,  it  is  a ls o  d e s i r a b l e  f o r  t h e  le g is la t u r e  t o  h a v e  t h e  s a m e  
r e s p o n s i b i l i t y  f o r  a l l o c a t i n g  p r o p e r t y  o t h e r  th a n  m o n e y ...............

M c A l p i n e , 7 6 2  P . 2 d  a t  8 8 , 8 9  ( e m p h a s is  a d d e d ;  f o o t n o t e  r e f e r e n c e  o m i t t e d ) .  B u t ,  in  
t h e  a r e a  in  w h ic h  S e n a t e  B i l l  6 7  o p e r a t e s - r e s t o r a t i o n  o f  t h e  A l a s k a  M e n t a l  H e a l t h  
T r u s t - t h e  l e g is la t u r e  d e c i d e d l y  d o e s  n o t  h a v e  d i s c r e t i o n  o r  l a t i t u d e  to  a c t  to  a l l o c a t e  
a s s e t s  a m o n g  c o m p e t i n g  n e e d s .  T h a t  d o o r  c lo s e d  w h e n  t h e  c o u r t  d e c i d e d ,  in  S t a t e  
v . W e i s s , 7 0 6  F .2 d  6 8 1  ( A l a s k a  1 9 8 5 ) ,  t h a t  t h e  t r u s t  s h o u ld  b e  r e c o n s t i t u t e d .  T h e  
l e g is l a t u r e  is c o n s t r a i n e d  b y  t h e  " g u id a n c e "  p r o v i d e d  b y  t h e  c o u r t  t o  a c c o m p l i s h  t h a t  
e n d :

. . . [ T ] h e  r e d e s i g n a t i o n  [ o f  f o r m e r  m e n t a l  h e a l t h  t r u s t  la n d ]  le g is la t i o n  
is  in v a l id  [ a n d ]  t h e  t r u s t  m u s t  b e  r e c o n s t i t u t e d  t o  m a t c h  a s  n e a r l y  a s  
p o s s i b le  t h e  h o ld in g s  w h ic h  c o m p r i s e d  t h e  t r u s t  w h e n  t h e  1 9 7 8  la w  
b e c a m e  e f f e c t i v e .  . . . W e  t a k e  t h e  o p p o r t u n i t y  t o  p r o v i d e  s o m e  
g u id a n c e  t o  t h e  t r ia l  c o u r t  to  s im p l i f y  its  ta s k .

T h o s e  g e n e r a l  g r a n t  la n d s  w h ic h  w e r e  o n c e  m e n t a l  h e a l t h  la n d s  
w i l l  r e t u r n  t o  t h e i r  f o r m e r  t r u s i  s t a t u s .  In  t h e  e v e n t  e x c h a n g e s  h a v e  
b e e n  m a d e ,  t h o s e  p r o p e r t i e s  w h ic h  c a n  b e  t r a c e d  t o  a n  e x c h a n g e  
in v o lv in g  m e n t a l  h e a l t h  la n d s  w i l l  a ls o  b e  i n c lu d e d  in  t h e  t r u s t .  T o  t h e  
e x t e n t  t h a t  f o r m e r  m e n t a l  h e a l t h  la n d s  h a v e  b e e n  s o ld  s i n c e  t h e  d a t e  
o f  t h e  c o n v e y a n c e  t h e  t r u s t  m u s t  b e  r e i m b u r s e d  f o r  t h e  f a i r  m a r k e t  
v a l u e  a t  t h e  t im e  o f  s a l e .  In  c a l c u l a t i n g  th e  t o t a l  a m o u n t  o w e d ,  t h e  
t r ia l  c o u r t  s h o u ld  g r a n t  a  s e t - o f f  f o r  m e n t a l  h e a l t h  e x p e n d i t u r e s  m a d e  
b y  t h e  s t a t e  d u r in g  t h e  s a m e  p e r i o d .  In  '.h e e v e n t  t h a t  e x p e n d i t u r e s  
e x c e e d e d  t h e  v a l u e  o f  la n d s  s o ld ,  t h e  s t a t e  n e e d  n o t  f u r n is h  c a s h  a s  
p a r t  o f  t h e  r e c o n s t i t u t i o n .  T h e  g o a l  is t o  r e s t o r e  t h e  t r u s t  t o  its

Senator Mike Miller

February 4, 1993

Page 5



I I I H  l li l f

S e n a t o r  M i k e  M i l l e r  
F e b r u a r y  4 , 1 9 9 3  
P a g e  6

p o s i t io n  j u s t  p r i o r  t o  t h e  c o n v e y a n c e  e f f e c t e d  b y  t h e  r e d e s i g n a t i o n  
l e g is la t i o n .

W e i s s ,  7 0 6  P . 2 d  6 8 1 , a t  6 8 4 . A r g u a b l y ,  t h e  s t a t e ’s f o r m e r  h o ld in g s  o f  t h e  a s s e t s  o f  t h e  
t r u s t  f ir s t  e s t a b l i s h e d  b y  t h e  1 9 5 6  M e n t a l  H e a l t h  E n a b l i n g  A c t ,  a n d  t h e  a s s e t s  t h a t  
h a v e  b e e n  d e r i v e d  f r o m  t h e  s a l e ,  e x c h a n g e ,  o r  o t h e r  a c t io n s  in v o lv in g  t h o s e  o r ig in a l  
a s s e t s  a r e  n o t  u n e n c u m b e r e d  o r  u n o b l i g a t e d  s t a t e  a s s e t s  o v e r  w h ic h  t h e  l e g is la t u r e  
h a s  d i s c r e t i o n ,  b u t  a r e  h e ld  s u b j e c t  t o  t h e  c o u r t ’s o p in io n  in  W e i s s . T h e  c o u r t  h a s  
a l r e a d y  o r d e r e d  a l l o c a t i o n  o f  a s s e t s  in t o  a  r e c o n s t i t u t e d  tr u s t , - 1 a n d  t h e  l e g i s l a ­
t u r e ’s  a c t io n s  t a k e n  in  r e s p o n s e  to  t h a t  o r d e r  m a y  n o t  c o n s t i t u t e ,  f o r  p u r p o s e s  o f  
a r t i c l e  II , t h e  a p p r o p r i a t i o n  o f  a  s t a t e  a s s e t  a s  t h e  t e r m  " a p p r o p r i a t i o n "  h a s  b e e n  
e x p la i n e d  in  t h e  M c A l p i n e  d e c i s i o n .

F in a l ly ,  f o r  w h a t e v e r  m e r i t  it  m a y  h a v e ,  I s h o u ld  p o in t  o u t  th a t  t h e  b i l l ’s s e c t io n  6  in  
e f f e c t  r e p l a c e s  a n  u n c o d i f i e d  p r o v is io n ,  s e c .  5 4 , c h . 6 6 , S L A  1 9 9 1 , r e c o n s t i t u t i n g  t h e  
m e n t a l  h e a l t h  t r u s t  c o r p u s .  I f  t h e  a p p r o a c h  t a k e n  in  th is  s e c t i o n  o f  th is  b ill  is 
u n c o n s t i t u t i o n a l  a s  a  v i o l a t i o n  o f  t h e  s e c o n d  s e n t e n c e  o f  a r t i c l e  II , s e c t i o n  1 3 , it 
m e r e l y  c o m p o u n d s  t h e  e r r o r  m a d e  in  le g is la t io n  m a k in g  a  s u b s t a n t ia l ly  s im i l a r  e f f o r t  
t o  r e s o l v e  t h e  W e i s s  c la im s  e n a c t e d  in  1 9 9 1 .

*

I t r u s t  th is  is r e s p o n s i v e  t o  y o u r  q u e s t io n s .

J B Q l m b
9 3 - 0 2 8 .1m b

The court’s disposiiion of the appeal in the Weiss decision is in marked contrast 
to the usual disposi';on of cases raising claims against the state. Under the relevant statute, 
AS 09.50.270:

PAYMENT OF JUDGMENT AGAINST THE STa TE. No attachment or 
execution shall issue against the state. When a final judgment is rendered 
against the state in an action, the clerk of the court shall immediately 
transmit a certified copy of the judgment to the Department o f Administra­
tion which shall either approve payment of the judgment against the state 
i f  a sufficient appropriation exists for payment, or audit the amount and 
transmit a copy to the legislature with the recommendation that an 
appropriation be made for its payment.

The court has observed that ''[this] statute gives [a successful plaintiff] a specific, albeit 
uncertain, remedy: the chance to have his claim presented to the Legislature." Zerbctz v. 
Alaska Energy Center, 708 P.2d 1270, 1278 (Alaska 1985). But Zerbetz’s claim involved 
money damages and was prosecuted under provisions of law that raised a question whether 
money might be drawn from the state treasury to pay the c!a:m in the absence of an 
appropriation, a question involving article IX. No such uncertainty attends the disposition 
o f the claim successfully litigated by Weiss and his colleagues.
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February 5, 1993

The Honorable Bill Williams, Chairman 
House Resources Committee 
Alaska State Legislature 
State Capitol
Juneau, Alaska 99801-1182

Re: The Alaska Mental Health Lands Trust

Dear Representative Williams:

At the hearing of the House Resources Committee on
the morning of v  nesday, February 3, 1993, Representatives 
Bunde and Green ' ;d that each person who testified indicate 
his or her posii .... on SB 67, regarding the reconstitution of 
the Mental Health Trust. My clients, Marathon Oil Company and 
Union Oil Company of California, wholeheartedly support SB 67. 
Their oil and gas leases are not on original Mental Health 
Trust lands, but they are currently embroiled in the Weiss 
litigation as both security for the successful reconstitution 
of the trust and as "Proposed Substitute Lands" for eventual 
inclusion in the reconstituted trust. SB 67, on the other 
hand, does not include a wholesale land substitution process. 
Its passage, therefore, will eliminate m y  c l i e n t s ’ concerns 
about changed lease administration and the uncertainty caus- 
by perpetual litigation over the reconstitution process.

committee's question. As I know you're aware, trying to get 
out of Juneau and back to the office these past few days has 
been a challenge. Thank you for the opportunity to explain my 
clients' position, and if I can be of further help to the 
committee, please don't hesitate to contact me.

I apologize for the delay in answering the

Very truly yours

BURR, PEASE & KURTZ

P e t e r  J .  M a a s s e n
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