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STA TE o f  A laska , redesignation  a c t w as th e re fo re  invalid.
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C lass action w as b ro u g h t a g a in s t S ta te  
fo r breach of public t r u s t  in enacting  legis­
lation redesignating  federa l m ental health  
g ra n t  lands as  genera l g ra n t lands. The 
Superior C ourt, F ourth  Judicial D istrict, 
F airbanks, W arren  W. Taylor, J ., ru led  th e  
legislation could n o t be invalidated, b u t 
th a t  the S ta te  b reached  its  du ties as  tru s ­
tee  by rem oving federa l g ra n t  lands from  
the  tru s t. The s ta te  appealed, and plain­
tiffs  cross-appealed. The S uprem e Court, 
Com pton, J., held tha t: (1) th e  S ta te  
breached its du ties as  tru s te e  in red e s ig n a t­
ing  the land, and  (2) the redesignation  leg­
islation w as invalid.

A ffirm ed in p a rt, reversed  in p a r t  and 
rem anded.

1. P u b lic  L an d s  <3=62
In passing  th e  A laska M ental H ealth  

Enabling Act, th e  U nited S ta te s  C ongress 
intended to  c rea te  a  tru s t, to  be based  on a 
corpus o f one million acres o f fed e ra l land, 
to  help e ffec tu a te  the creation  an d  opera­
tion o f m ental hea lth  care  facilities in the 
s ta te , and the S tate, as  tru s te e , had no 
pow er to a l te r  th e  s ta tu s  o f th e  p roperty  
g ran t, th e reb y  effectively  te rm in atin g  the  
tru s t.  A laska M ental H ealth  E nabling  Act, 
§ 101 e t  seq., 70 S ta t. 709; Law s 1978, c. 
181, § 3(a).

2 P ub lic  LandB «=62
In paoCing n.’i- fL sw s 1978, c. 181, 

§ 3(a)] redesignating  t r u s t  L n u s  given 
s ta te  by U nited S ta te s  C ongress under 
A laska M ental H ealth  E nabling  A ct as gen­
era l g ra n t land, th e  S ta te  w en t beyond the  
pow er which had been g ran te d  it  w ith re-
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T he S ta te  o f A laska (“ s ta te ”) appeals 
from  a ju d g m en t o f th e  superio r c o u r t hold­
ing th a t  th e  s ta te  b reached  its d u ty  as  
tru s te e  o f federa l m ental health  g ra n t  
lands w hen th e  leg is la tu re  red esig n a ted  th e  
p roperty  as “g en era l g r a n t  land.” F o r th e  
reasons s e t  fo rth  below, w e a ffirm  th e  
holding to  th is ex ten t, b u t rev e rse  th e  supe­
rio r co u rt's  conclusion th a t  the redesig ­
nation legislation w as valid.

I. FACTUAL AN D PRO CED U R A L 
BACKGROUND 

In  1956 th e  U nited S ta te s  C ongress 
passed  the A laska M ental H ea lth  E nab ling  
A ct (AM HEA) which, in so far to  it concerns 
th is  case, g ran te d  th e  T e rr ito ry  o f  A laska 
one million acres o f federa l land to  be held 
in public t r u s t  to  help e ffec tu a te  th e  cre­
ation and operation  o f m ental h ea lth  care  
facilities in A laska. Pub.L . No. 84-830, 70 
S ta t. 709 (1956). Section 202(e) o f  th e  A ct 
specifically provides:

All lands granted to  the  T errito ry  o f 
A laska u n d er th is section, to g e th e r  w ith 
the  income th e re fro m  and  the  proceeds 
from  an y  dispositions thereof, shall be 
administered by the Territory o f Alas­
ka as a public trust an d  such proceeds



an d  income shall f irs t  be applied to m eet 
the necessary  expenses of tlie m ental 
health  p ro g ram  o f A laska. Such lands, 
income and  proceeds shall be m anaged 
and  utilized in such m anner as the Legis­
la tu re  o f A laska m ay provide. Such 
lands, to g e th e r  w ith  any  property  ac­
quired  in exchange th e re fo r  o r acquired 
o u t o f the  income o r proceeds therefrom , 
m ay be sold, leased, m ortgaged, ex­
changed, o r o therw ise  disposed of in 
such m an n er as  the L eg isla tu re  o f A las­
ka m ay provide in o rd er to  obtain funds 
or o ther p roperty  to be invested, expend­
ed o r  used  by the  T errito ry  of A laska. 
The au th o rity  o f  th e  L eg is la tu re  o f A las­
ka un d er th is subsection  shall be exer­
cised in a  m anner com patible with the 
conditions and req u irem en ts  imposed by 
o th e r  provisions o f th is  Act. (em phasis 
added)

The s ta te  m anaged  these  lands w ithout 
m ain ta in ing  a  se p a ra te  accoun t until 1978. 
Tlie A laska S ta te  L eg isla tu re  made its 
practice law  in 1978 w hen it passed the 
follow ing s ta tu to ry  provision: 

R ED ESIG N A TIO N  AND DISPO SA L OF 
M ENTAL K EA LTH  LAND 

(a) Land g ran te d  to the  s ta te  under 
the  M ental H ealth  E nabling  A ct o f 1956, 
70 S ta t. 709, and  p a ten ted  to  or approved 
fo r p a te n t to  th e  s ta te  on Ju ly  1, 1978 
and  land designated  a s  m ental health  
land w hich w as received by the  s ta te  in 
exchange fo r land g ra n te d  under th a t 
federa l land g ra n t is redesignated  as 
g en e ra l g ra n t  land and  sha ll be m anaged 
and  disposed o f  by th e  D epartm en t o f 
N a tu ra l R esources un d er applicable pro­
visions o f law.

Ch. 181, § 3(a), SLA (1978).
A laska has provided continuous m ental 

hea lth  care  since s ta tehood . The record 
indicates th a t  betw een  1959 and 1982 the  
s ta te  sp e n t over $222,000,000 on m ental 
health  care. G enerally  speaking , th e re  has 
been a  co n s tan t increase from  1959 to  the 
p reaen t in m ental hea lth  expenditures: 
sligh tly  less than  $ 1 ,200,000 w as expended 
in 1959, and  sligh tly  m ore th an  $29,000,000 
w as expended in 1982. The record  does not

indicate how m uch o f the t r u s t  land at 
issue has been disposed of, nor the total 
value o f  such disposed land. In the  s ta te ’s 
an sw er to the  com plaint, it a lleges that 
" s ta te  expend itu res fo r m ental health  pur­
poses exceeded revenues from  mental 
health  g ra n t  lands in all y ea rs  fo r which 
revenues from  those lands w ere tabulated 
sep ara te ly .” Tlie record  does indicate that 
as o f 1973, to ta l revenues from  these  men­
ta l hea lth  t r u s t  lands am ounted  to  $19,555,- 
582. The s ta te ’s to ta l expend itu res to  that 
point am ounted  to  $66,726,176.

W eiss et al. filed a  class action in 1982 
alleging th a t  the  s ta te  breached  th e  public 
t r u s t  by 1 ) failing  to  account fo r  revenues 
realized, 2) u sing  revenues fo r  purposes 
o th e r  th an  m entai health  care  and  3) pass­
ing legislation  redesignating  the  property 
"g en era l g ra n t land ." P la in tiffs  sought 
dec la ra to ry  re lie f invalidating  th e  redesig- 
nation  legislation; injunctive re lie f  compel­
ling the s ta te  to  adm in ister th e  tru s t  ac 
cording to  th e  law; genera l re lie f  establish­
ing a  t r u s t  accoun t " fo r  th e  receip t of 
funds g en era ted  from  all lands selected by 
the S ta te  o f  A laska un d er th e  aforesaid
m ental hea lth  land g r a n t  ”

The superio r c o a r t ru led  th a t  invalidation 
o f  the  redesignation  legislation  w as not an 
available rem edy, based  on State v. Uni­
versity o f Alaska, 624 P .2d 807, 815 (Alas­
ka 1981). H ow ever, the  co u rt did hold that 
th e  s ta te  b reached  its  du ties as  tru s te e  by 
rem oving th e  fed e ra l g ra n t lands from  the 
tru s t. As a  rem edy, the  co u rt o rdered  that 

[t]he public t r u s t  es tab lished  by  P.L. 84- 
830, 70 S t a t  709, shall recover from  the 
d e fen d an t S ta te  o f  A laska an  am ount 
equal to  th e  fa ir  m a rk e t value o f all 
lands conveyed from  the  t r u s t  as of the 
date  o f conveyance, plus p re judgm ent in­
te re s t from  the d a te  o f each  conveyance. 
F o r the  purposes o f th is judgm ent, all 
lands rem ain ing  in the t r u s t  a s  o f July 
19, 1978, shall be considered a s  having 
been rem oved from  t r u s t  s ta tu s  by the
S ta te  o f A laska on th a t  d a te ___

The co u rt also o rdered  a  3et-o ff fo r all 
m onies sp e n t by  th e  s ta te  on m ental health 
care.
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T he s ta te  appeals from  the judgm ent, 
except the  holding th a t  the redesignation  
leg isla tion  w as valid. W eiss et al. cross-ap­
pealed th e  tria l co u rt's  fa ilu re  to ru le the 
legislation  invalid.

II. D ID  T H E STATE BREACH TH E 
PU B LIC  TRU ST CREATED BY CON­
G RESS W H EN  IT  R ED ESIG N A TED  
PR O PE R T Y  IN  T H E  TRUST AS 
“ G E N E R A L  G RANT LA ND ?"

A. N a tu re  o f the  T ru s t.

The s ta te  a rg u es, essen tially , th a t  the  
redesignatio ij is o f no legal consequence 
because th e  s ta te  has a lw ays provided pub­
lic m en ta l health  p ro g ram s in th e  p as t and, 
implicitly, will provide them  in the fu tu re . 
T he s ta te  m ain ta ins th a t  providing such 
p ro g ram s fu lfills its  obligations according 
to  A M H EA, free in g  th e  g ra n t lands fo r 
o th e r  public purposes. T extual su p p o rt fo r 
th is  position com es from  the portion of 
Section 202(e) which s ta te s  th a t  "proceeds 
and  incom e shall f ir s t  be applied to  m eet 
th e  necessary  expenses o f the m ental 
h ea lth  p rog ram  o f A laska.” I t  ;s su g g e s t­
ed th a t  th is language  m eans C ongress in­
tended  th a t  the land g ra n t se rve  as  a  reve­
nue b ase  g u aran tee . G re a t em phasis is 
placed on the  leg isla tive h isto ry  o f AM­
H EA  w hich estab lishes th a t  C ongress did

1, The debates in the House and Senate are too 
lengthy to reproduce in their entirety here, but 
certain remarks are representative of tlte discus­
sions. Senator Jackson commented that "(t]he 
income from  sales or leases will be used to 
support the mental health program in Alaska. 
The income will be held in trust for that pur­
pose. Any money received over and above the 
need for the mental health program may be 
used fo r other public purposes." He further 
noted that the language change was not of a 
fundamental nature, and thus said that, "[t]he 
purpose of granting 1 million acres is the same 
as in all o ther sim ilar grants, such as the public 
school land-grant program." 102 Cong.Rec. 
9761 (June 7, 1956).

We note that the language in the federal grant 
was changed from designating the proceeds of 
the land grant to be used as a public trust for 
Alaska's mental health program, to saying that 
the proceeds "shall first be applied to meet the 
necessary expenses of the mental health pro­
gram" only because of worry among members 
of Congress that the land may actually have a

not wish to  lim it the use o f  g ra n t lands 
exclusively to m ental health  p ro g ram s .1

[ 1 ] D espite these observations, we 
think it irre fu tab le  th a t C ongress intended 
to c rea te  a tru s t, to  be based on a  corpus of 
one million acres o f federal land. I t  is a 
com m onplace of the law th a t  w ithout ' j u s t  
p roperty  th e re  can  be no tru s t. R e ita te - 
m ent (Second) o f T ru s ts  § 74 (1959).2 
W hen the s ta te , th ro u g h  th e  leg isla ture, 
a lte red  the  s ta tu s  o f the p ro p erty  g ra n t the 
t r u s t  w as the reby  effectively  term inated . 
The s ta te , as  tru s tee , had no pow er to  do 
this and consequently  b reached  its  d u ty  to 
p rese rve the co rpus .3 The fa c t th a t the 
s ta te  hus provided m ental hea lth  care in 
the  p a s t and will m ost likely do so in the  
fu tu re  is no justifica tion  fo r  term ination  of 
the  tru s t. W hether a  beneficiary  can rely 
on the  bona fides o f a tru s te e  to  continue 
vo luntarily  to  uphold the  te rm s of a  de­
funct t r u s t  is q u ite  beside the  point. We 
decline the  opportun ity  to  encourage the  
s ta te , o r any tru s te e  fo r  th a t  m a tte r, to  
determ ine un ila te ra lly  w h ^ t to  te rm in ate  a  
t r u s t  w ithout specific au th o rity  to  do so.

B. Remedy.

[2] H aving concluded th a t  the s ta te  
breached  the  tru s t,  we find i t  necessary  on 
the  fac ts  o f th is case to  invalidate the  re ­
designation s ta tu te , Ch. 181, § 3(a), SLA 
(1978). State v. University o f Alaska, 624

value far in excess of the necessary health care 
expenses. The record in this case shows that 
income from the land grant was actually less 
than su te expenditures for mental health pro­
grams.

2. Section 74 provides: “A trust cannot be cre­
ated unless there is trust property."

3. Our reliance upon basic trust law principles 
finds ample support in the precedents of this 
court and the United States Supreme Court. 
Ste Lassen v. Arizona, 385 U.S. 458, 87 S.Ct. 584, 
17 L.Ed.2d 515 (1967); Stale v. University of 
Alaska, 624 P.2d 807 (Alaska 1981). Both Las­
sen and University of Alaska involved federal 
grants to be used by states for school purposes. 
Those cases stand for the proposition "that the 
same private trust law principles are  to apply to 
federal land granted to the states for school 
purposes." University of Alaska, 624 P.2d at 
813. There is no reason to treat federal lands 
granted for m-ntal health purposes differently.



P.2d 807, 815 (A laska 1981) doe9 no t com­
pel a  d iffe ren t resu lt. In th a t case, the 
federa l governm en t had g ran ted  100,000 
acres to the s ta te  " fo r  the exclusive use 
and b enefit’’ o f  the U niversity. Id. a t  811. 
Y ears a f te r  the  g ran t, the s ta le  included 
5,040 acres o f  the t ru s t  land in a  s ta te  
park . This action w as not in itse lf a  breach 
o f the t ru s t  so long as the U niversity  w as 
paid fa ir  m a rk e t value for the land. We 
in ferred  th a t  the  leg isla tu re  intended to 
pay the  U niversity  fo r th is disposition, s ta t­
ing:

I t  is also logical to  assum e th a t the legis­
la tu re  in tended to  com pensate the Uni­
versity  fo r th e  loss o f its land. This view 
gives the  s ta tu te  crea ting  [the park! a 
read ing  th a t  is in accord w ith the  well 
recognized canon o f s ta tu to ry  construc­
tion tha t, w hen possible, legislation 
should be construed  in a w ay th a t up­
holds its validity.

524 P.2d a t  816.
Unlike the  s ituation  in University of 

Alaska, the p re se n t case does not involve a 
disposition o f a  portion o f t r u s t  lands fo r a 
specific use. Instead , th e  en tire  corpus of 
th e  t r u s t  is in term ingled  w ith the general 
g ra n t lands o f the  s ta te . No p articu la r use 
o f the t r u s t  lands is specified and it m ay be 
y ea rs  before m uch o f the land is used. 
W hile i t  w as reasonab le  to  in fer a legisla­
tive in ten t to pay fo r  5,040 acres fo r which 
th e re  w as a  p re se n t p ark  land us;’ in Uni­
versity o f Alaska, it is no t reasonable to 
in fer th a t  the leg is la tu re  m ean t to pay fo r 
a  q u an tity  o f t r u s t  land approaching one 
million acres fo r  which in la rg e  p a r t the re  
is no p re se n t use . T hus, the paym ent rem ­
edy im posed in University o f Alaska is not 
appropria te  here . Because the s ta te  in 
p assin g  the redesignation  ac t w en t beyond 
th e  pow er w hich had been g ran te d  it w ith 
resp ec t to  the t r u s t  lands by C ongress, the 
redesignation  a c t m u st be declared invalid.

I t  follows from  o u r conclusion th a t  the 
redesignation  legislation is invalid th a t  the 
t r u s t  m u st be reconstitu ted  to  m atch as 
nearly  as  possible the  holdings which com­

prised  the t ru s t  w hen the 19*̂ 3 law becam e 
effective. The case is rem anded so th a t 
requ isite  findings can be made. We take 
th is opportun ity  to provide som e guidance 
to the tria l co u rt to  sim plify its task .

T hose general g ra n t  lands which w ere 
once m ental hea lth  lands will re tu rn  to 
the ir fo rm er t r u s t  s ta tu s . In the event 
exchanges have been made, those proper­
ties which can be traced  to  an  exchange 
involving m ental health  lands will also be 
included in the tru s t. To the ex ten t th a t 
fo rm er m ental hea lth  lands h»ve been sold 
since the date  o f the conveyance the tru s t  
m ust be reim bursed  fo r  the fa ir  m arket 
value a t  the  tim e o f sale. In calculating 
the to ta l am oun t owed, the tria l court, 
should  g ra n t a  se t-o ff fo r m ental health 
expend itu res m ade by th e  s ta te  during  the 
sam e period. In  the  even t th a t  expendi­
tu re s  exceeded th e  value o f lands sold, the 
s ta te  need no t fu rn ish  cash as  p a r t  o f the 
reconstitu tion . T ha goal is to  res to re  the 
t r u s t  to  its position ju s t  prio r to  the  convey­
ance effec ted  by th e  redesignation  legisla­
tion .4

A FFIR M ED  in p a rt, REV ERSED  in part 
and R EM A N D ED  fo r fu r th e r  proceedings 
consisten t w ith th is opinion.

I
MOORE, J., n o t participating .

(O  f  * ! Y N U * < l ! « S n T l M >

\ I /

In the Matter o f the Application of: John 
L. McKAY, Jr., An Applicant for admis­
sion to the Practice o f Law in Alaska 
and Membership in the Alaska Bar As­
sociation.

No. S-667.
Suprem e C ourt cl A laska.

Sept. 27, 1985.

A pplicant fo r  B ar filed an appeal with 
B oard o f G overnors o f the A laska B ar As-

4. Amicus raises questions regarding the title tion of this case, w . deem It unnecessary to
held by conveyancers and bona fide purchasers address those issues at the present time,
of mental health lands. In view of our dlsposl-
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Firms may protest lands case
By BRUCE MELZER
Daily News business reporter

T w o  o il  c o m p a n ie s  w o n  a 
ju d g e 's  • a p p r o v a l  F r i d a y  to  
c o n te s t  a  c o n t r o v e r s ia l  s e t ­
t le m e n t  o f  th e  c o n te n t io u s  
m e n ta l  h e a l th  l a n d  c a se .

S u p e r io r  C o u r t  J u d g e  M eg 
G re e n  r u le d  t h a t  M a r a th o n  
O il Co. a n d  U n io n  O il C o. o f  
C a l i f o r n ia  c a n  p r o t e s t  th e  
s t a t e 's  a b i l i t y  to  g iv e  a w a y  
C o o k  I n le t  o il  a n d  g a s  le a se s  
to  h e lp  s e t t l e  th e  l i - y e a r - o ld

c a s e ,  a c c o r d in g  to  P e t e r  
M a a sse n , th e  c o m p a n ie s ' a t ­
to rn e y .

M e n ta l  h e a l th  la w y e r s  s a y  
th e  s e t t l e m e n t  a l lo w s  a  n e w  
m e n ta l  h e a l th  la n d  t r u s t  to  
ta k e  o v e r  th e  le a s e s . In d e e d , 
J im  G o t ts te in ,  o n e  o f  th e  
m e n ta l  h e a l th  la w y e r s  s u p ­
p o r t in g  th e  s e t t l e m e n t ,  s a id  
h e  c a n ’t f in d  a  m i l l io n  v a lu ­
a b le  a c re s  w i th o u t  th e  o il 
a n d  g a s  p r o p e r t ie s .

B u t  t h e  o i l  c o m p a n ie s

d o n ’t w a n t  a n e w  la n d lo rd  
to  s te p  in , M a a sse n  sa id . T h e  
c h a n c e  th a t  '.eases m ig h t  be 
t r a n s f e r r e d  w a s n ’t p a n  o f  
th e  d e a l  w h e n  th e  le a se s  
w e re  f i r s t  n e g o t ia te d .  M a a s­
se n  sa id .

I f  th e  o il  c o m p a n ie s  w in  
th e i r  a rg u m e n t ,  i t  c o u ld  s e n d  
t h e  p r o p o s e d  s e t t l e m e n t  
d o w n  th e  tu b e s , G o t ts te in  
sa id . H e  a rg u e s  th e  s t a te  h a s

Please see Page C-5, LAND

LANDs Oil companies get OK to contest settlement
Continued from Page C-1

a s  m u c h  r ig h t  to  t r a n s f e r  o i 
a n d  g a s  le a s e s  a s  i t  d o e s  
m in in g  c la im s  o r  a n y  o th e r  
la n d  o r  le a se s .

T h e  c a se  c e n te r s  a r o u n d  
a t t e m p ts  to  r e m a k e  a  m i l ­
l io n -a c re  la n d  t r u s t  s e t  u p  b y  
th e  f e d e r a l  g o v e r n m e n t  30 
y e a r s  a g o  to  p a y  fo r  m e n ta l  
h e a l th  p r o g r a m s  f o r  A la s ­
k a n s .  C o u r ts  h a v e  r u le d  t h a t  
th e  s t a t e  i l l e g a l ly  w ip e d  o u t  
t h a t  f i r s t  t r u s t  a n d  h a v e  
o r d e r e d  a  n e w  o n e  c r e a te d .

T h a t  le d  to  a  c o n t r o v e r s ia l  
1991 s e t t l e m e n t  to  r e - c r e a te  
t h e  t r u s t  b y .  t r a n s f e r r i n g  
s t a t e  la n d  in to  a  n e w  t r u s t .

T h e  s e t t l e m e n t  h a s  b e e n

o p p o s e d  in  c o u r t  b y  e n v i r o n ­
m e n ta l  g r o u p s ,  s o m e  o f  th e  
l a w y e r s  r e p r e s e n t i n g  t h e  
m e n ta l l y  i l l  a n d  n o w  th e  o il 
c o m p a n ie s .

A  g r o u p  r e p r e s e n t in g  p e o ­
p le  w i th  A lz h e im e r 's  d is e a s e  
h a d  d o u b ts  a b o u t  th e  s e t t l e ­
m e n t  a n d  t r i e d  to  in te r v e n e  
in  t h e  c a s e  l a t e  la s t  y e a r  
w i t h  t h e i r  o w n  l a w y e r .  
J u d g e  G re e n  r e je c te d  t h a t  
i n t e r v e n t i o n  e a r l i e r  t h i s  
m o n t h ,  s a y i n g  t h e  s e t t l e ­
m e n t  w a s  to o  f a r  a lo n g , a c ­
c o r d in g  to  T r a e g e r  M ache- 
ta n z ,  l a w y e r  f o r  t h e  g ro u p .

O il  a n d  g a s  le a s e s  a r e n 't  
t h e  o n ly  higlY  p r o f i l e  la n d  
p ic k s  th e  m e n ta l  h e a l th  la w ­
y e r s  h a v e  s o u g h t .  P a s t

ch o ic e s  in c lu d e d  la n d  s la te d  
f o r  s k i  r e s o r t  e x p a n s io n  in 
G ird w o o d  a n d  A la s k a ’s o n ly  
w > rk ing  co a l m in e .

In  a  re c e n t ro u n d  o f  la n d  
n o m i n a t i o n s ,  t h e  m e n t a l  
h e a l t h  l a w y e r s  a l s o  h a v e  
c la im e d  th e  la n d  u n d e r  a n d  
a r o u n d  th r e e  h y d r o e le c t r ic  
d a m s  in  S o u th  A la s k a :  T y e e  
L a k e ,  n e a r  P e t e r s b u r g ;  
S w a n  L a k e ,  o u t s i d e  o f  
K e tc h ik a n ;  a n d  S n e t t i s h a in ,  
o u ts id e  J u n e a u .  T h a t ’s ac­
cording to  B ru c e  P h e lp s ,  o f  
th e  s t a t e  D e p a r tm e n t  o f  N a t ­
u r a l  R e so u rc e s , a n d  C ra ig  
L in d h , a c o n s u l ta n t  to  th e  
m e n ta l  h e a l th  la w y e r s .

O th e r  re c e n t la n d  p ic k s  
in c lu d e  D o ro th y  L a k e ,  a n

a r e a  p ro p o s e d  fo r  e x p a n d in g  
th e  S n e t t i s h a m  p r o je c t  i f  J u ­
n e a u 's  e le c tr ic a l  d e m a n d  in ­
c re a se s , L in d h  s a id .

I f  th e  m e n ta l  h e a l th  t r u s t  
g a in s  t i t l e  to  th e  la n d , w h o ­
e v e r  o w n s  th e  d a m s  g e ts  to  
k e e p  th e m , L in d h  s a id . T h e y  
w o u ld  j u s t  h a v e  to  p a y  so m e  
ty p e  o f  le a s e  fe e  o r  r o y a l ty  
to  th e  t r u s t ,  h e  s a id .

M e n ta l h e a l th  la w y e r s  a l ­
so  h a v e  c la im e d  d o w n to w n  
J u n e a u  la n d  o n  T e le p h o n e  
H i l l  s la te d  f o r  s t a t e  o ff ic e  
e x p a n s io n . M eg H a y e s , p r o j ­
e c t m a n a g e r  f o r  th e ' m e n ta l  
h e a l th  la w y e r s ,  s a id  th e y  
v o u ld  w a n t  th e  sit-.- b n ly  if  
t h e  s t a t e  c h o o s e s  n o t  to  
b u ild  th e re .
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRICT

VERN T. WEISS, father and 
next friend of CARL WEISS, 
a minor child, and EARL 
HILLIKER, on behalf of 
themselves and all others 
.similarly situated; the 
ALASKA MENTAL HEALTH 
ASSOCIATION, MARY C. NANUWAK 
and JOHN MARTIN, on behalf 
of themselves and all others 
similarly situated; ANITA 
BOSEL, FRANCES DOULIN, SHARON 
GOODWIN, and GABRIEL MAYOC; 
and H.L., M.K., and ALASKA 
ADDICTION REHABILITATION 
SERVICES,

Plaintiffs,

^nd

ALASKA CENTER FOR THE 
ENVIRONMENT, ALASKA 
SPORTFISHING ASSOCIATION,
LYNN CANAL CONSERVATION, 
NORTHERN ALASKA ENVIRONMENTAL 
CENTER, SIERRA CLUB, SOUTHEAST 
ALASKA CONSERVATION COUNCIL, 
SUSITNA VALLEY ASSOCIATION and 
TROUT UNLIMITED,

Intervenor- 
Plaintiffs,

vs .

STATE OF ALASKA,

JAlH 7 .
Jrfb />•

' %

■'k, > .
• ■•/<* r

Case No. 4FA-82-2208 Civil

SUMMARY DECISION AND ORDER RE:
JOINT MOTION TO MODIFY 7/9/90 PRELIMINARY 

INJUNCTION AND TO CANCEL LIS PENDENS

The State and the then-settling plciintiffs, Weiss and 

Hilliker; Alaska Mental Health Association, Manuwak and Martin;



and Bosel, Doulin, Goodwin and Mayac ("Movants”), filed a joint

motion to modify the preliminary injunction issued July 9, 1990, 

and to cancel the lis pendens with respect to lands patented to or 

subject to contracts to convey title to certain third parties. The 

joint motion was made in accordance with Article III, 5 31 of the 

proposed settlement agreement. Specifically, the relief sought is 

stated by the movants as follows:

The undersigned parties . . . jointly move and 
recommend to the court, with respect to parcels of 
land wherein a third party has received or has 
entered a contract to receive patent or title to 
land from the State of Alaska ("State") or a 
municipality, subject to protection of the trust's 
interests as set forth below, that the Re-Notices 
of Lis Pendens, and prior Lis Pendens to the extent 
they have any continued validity, recorded in 
various recording districts within the State and 

—  identified in the attached Exhibit A ("Lis
Pendens"), be canceled, and that the preliminary 
injunction dated July 9, 1990 ("Preliminary
Injunction'') , be modified to allow the State and 
municipalities to administer the contacts and when 
a third party has paid in full any amounts owed 
under the contact and is otherwise eligible under 
the contract, issue patent or convey title. For 
purposes of this joint motion, a conveyance or 
agreement to convey by the State to a municipality 
is not one to a third party.

The dissenting plaintiffs, H.L., M.K., and AARS, and the public

interest intervenors, Alaska Center for the Environment:, Alaska

Sportfishing Association, Lynn Canal Conservation, Northern Alaska

Environmental Center, Sierra Club, Southeast Alaska Conservation

Council, Susitna Valley Association, and Trout Unlimited, have

opposed.

The State and settling plaintiffs argue that the

Weiss v. State
4FA-82—2208 Civil
SD&O 2



preliminary injunction should be modified and the lis pendens 

canceled as to these lands because (1) the proposed settlement 

agreement and the relief offered by the motion provide sufficient 

protection of the class's rights, and (2) principles of equity 

favor such action. If the proposed settlement agreement obtains 

final approval, any land that was mental health trust land at the 

time of the legislature's redesignation in 1978 which was conveyed 

to the type of third parties designated in this motion will remain 

in the hands of those third parties. Stated more simply, if the 

proposed settlement agreement is approved, the rights of third 

party owners of this former mental health trust land will not be 

effected. In this motion, the State and the settling plaintiffs 

have agreed to the following, if the proposed settlement agreement 

is not accepted:

1. The plaintiffs may reassert claims to such 
Affected Trust Land and interests therein.

2. If enforceable rights to have any Affected 
Trust Land or interests therein returned to trust 
status are cut off by virtue of or after the date 
the applicable Lis Pendens is canceled herein, the 
State shall compensate the Mental Health Trust for 
the fair market value of any such Affected Trust 
Land or interests therein not returned to trust 
status as follows:

a. The fair market value of such Affected 
Trust Land or interests therein snail be determined 
as of April 6, 1992.

b. The State may compensate the Mental Health 
Trust through a land exchange under AS 38.50 or 
other applicable law, with land of equal fair market 
value and as comparable in character as practicable 
to the Affected Trust Land or interests therein for 
which the Mental Health Trust's enforceable rights

Weiss v. State
4FA-82-2208 Civil
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were cut off. The comparability of each such parcel 
of Affected Trust Land or interest therein and any 
land to be exchanged therefor shall be determined 
by using the criteria set forth in Sec. 55, Ch. 66,
SLA 1991.

3. The court shall resolve any disputes and 
shall approve any resolutions arising from this 
joint motion and any related order.

The State and settling plaintiffs maintain that this agreement

provides sufficient protection to the class to make the preliminary

injunction and lis pendens unnecessary.

The dissenting plaintiffs urge the court to deny the

joint motion. They argue that the legal prerequisite for

modification of a preliminary injunction, changed circumstances,

has not been shown by the movants. They assert that modification

of the injunction must await resolution of the public interest

intervenor's challenge to the legality of the settlement

legislation, Chapter 66, SLA 1991. They assert that the court has

no authority to cancel the lis pendens until final approval of the

settlement. They argue that the relief sought in the motion

provides no real relief to tho affected third parties.

The public interest intervenors argue that the motion is

premature and should await resolution of their claims. They argue

that the equities favor the status quo.

A preliminary injunction may be modified or canceled if

the injunctive relief is no longer necessary, changed circumstances

eviscerate the justification for the preliminary injunction, or

failure to dissolve the injunction would occasion severe hardship.

Weiss v. State
4FA-82-2208 Civil
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See Kocher Coal Co. v. Marshall. 505 F.Supp. 156 (E.D. Pa. 1981). 

The decision whether to modify an injunction is committed to the 

discretion of the court; the court should be guided by general 

equitable principles in the exercise of that discretion. See 

Merrell-National Laboratories. Inc. v. Zenith Laboratories. Inc.. 

579 F.2d 786, 790-91; Kocher Coal Co.. 505 F.Supp. at 158.

Lis pendens may be terminated by the court before 

judgment. See 7 R. Powell & P. Rohan, Powell on Real Property 

5 907.5[1], at 82A-26 (1992 rev.). The court may cancel a lis

pendens if a plaintiff unreasonably fails to pursue an action with 

due diligence or if the operation of the lis pendens will prove to 

be harsh or arbitrary. See White v. Wensauer, 702 P.2d 15, 18

(•Okla. 1985); Dice v. Bender. 117 A.2d 725, 727 (Pa. 1955). The 

court must apply equitable principles in deciding whether to 

terminate a lis pendens.

The State asserts that the lis pendens should be 

terminated because the plaintiffs have not pursued this case with 

due diligence. The court disagrees. The State correctly points 

ouc that this case is now ten years old. However, the court must 

consider the activity that has occurred in those years.

The case was initially prosecuted in a timely manner in 

the superior court. The decision was appealed and the Alaska 

Supreme Court issued its decision near the end of 1985. State v. 

Weiss. 706 P.2d 681 (Alaska 1985). After remand, the parties

engaged in complex negotiations which led to a legislatively-

Weiss v. State
4FA-82-2208 Civil
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adopted mechanism to settle this lawsuit, Chapter 48, SLA 1987. 

The parties continued with the implementation of that settlement 

mechanism until April 17, 1990, when the Commissioner of Natural 

Resources wrote to the Chair of the Alaska Mental Health Board 

declaring an impasse and announcing that the Department would not 

follow the procedures adopted by the Interim Mental Health Trust 

Commission in its final report of December 20, 1989. The parties 

then litigated the issue of the preliminary injunction and lis 

pendens at issue here and the court entered its decision on July 

9, 1990. The plaintiffs continued efforts to reach a negotiated 

settlement and ultimately the legislature passed this settlement 

vehicle in Chapter 66, SLA 1991. After passage, the parties 

negotiated the proposed settlement agreement which was s jned April 

6, 1992. This motion was filed four days later.

The court could only find unreasonable delay on these 

facts if the court concluded that seeking a negotiated resolution 

was unreasonable. Clearly, it was not. The reconstitution of the 

trust, as mandated by the Supreme Court, is a herculean task. It 

will involve litigation in every judicial district in this state. 

It will necessitate adjudicating private third party rights to up 

to 3162 parcels of land, involving almost 50,000 acres of land 

which have been conveyed by the State. It will involve litigation 

regarding over 83,000+ acres of land conveyed to municipalities in 

888 conveyances. The time, money, and effort spent at reaching a 

negotiated settlement is not unreasonable. It is a fraction of

Weiss v. State
4FA-82-2208 Civil
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what it would take to litigate this 'case.

In resolving this motion the court must be guided by 

equitable principles. Can the plaintiffs be adequately protected 

if the court grants the motion? Does the proposal alleviate the 

harm suffered by the third parties? Would the rights of the public 

be adversely impacted by granting the relief?

The court concludes that the equities in this situation 

vary greatly with the likelihood that the court will grant final 

approval of the proposed settlement agreement.

At one end of the spectrum, where the likelihood of final 

approval approaches 100%, the equities clearly favor granting the 

motion, modifying the preliminary injunction and terminating the 

li-s pendens. If the proposed settlement agreement is approved, the 

land held by individuals affected by this motion will remain in 

their hands without challenge. If final approval was certain, 

there would be no reason not to give those individuals relief now.

At the other end of the spectrum, where the likelihood 

of final approval approaches 0%, the equities favor denying the 

motion and maintaining the status quo. If the proposed settlement 

is not approved, the plaintiffs are free to reassert all claims 

against the lands affected by this decision. The rights of the 

plaintiffs to the land would not change, except where new bona fide 

purchasers for value took title as a result of a conveyance made 

as a result of modification of the preliminary injunction and the 

cancellation of the lis pendens.

Weiss v. State
4FA-82-2208 Civil
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The State and the settling" plaintiffs disagree regarding 

whether it is possible to create bona fide purchasers in this 

situation. If the settling plaintiffs are correct and no bona fide 

purchasers can be created, the "relief" in this motion becomes 

nothing more than a cruel hoax visited on the third parties. They 

get no relief; they would receive a worthless piece of paper and 

unmarketable title. They would not get any better title than they 

have now. If they transferred their interest in the land, they 

would be selling a lawsuit and both they and the purchasers would 

ultimately have to litigate. This would only further complicate 

this litigation by adding yet another layer of subsequent title 

holder whose rights would have to be adjudicated.

— If the State is correct that bona fide purchasers can be

created in this situation, it is reasonable to presume thac a 

significant number of bona fide purchasers will be created. In 

that instance, the mental health lands trust will lose substantial 

land which it is presently entitled to receive. In exchange, the 

trust will get the fair market value of the land as of April 6, 

1932, or an exchange of "comparable land." At first glance, it 

might appear that this is adequate relief. However, on closer
*• i

inspection it is not. There are very real, very practical problems 

with valuation of the land. These valuation difficulties led to 

the impasse which destroyed the first settlement attempt. It was 

this problem, in part, that led the court to conclude that money 

damages were not an adequate remedy when the preliminary injunction

Weiss v. State
4FA-82-2208 Civil
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was issued. There are also difficulties in determining what is 

"comparable land." If the public interest intervenors are correct 

that the trust will not receive mineral rights to replacement lands 

in the reconstituted trust, replacement with "comparable land" is 

virtually impossible. Moreover, even assuming that plaintiffs are 

adequately protected, the public interest may be adversely affected 

by the transfer of additional public lands over and above the 

original trust lands. Additionally, the reconstitution of trust 

is made more difficult by the addition of another layer of 

complexity.

The court concludes that at this point in time, before 

preliminary approval is obtained, before resolution of the public 

interest intervenors claims,1 before notice to the class and 

without any response from class members, the likelihood of final 

approval is speculative, at best. The court, then, further 

concludes that the equities favor denying the motion, without 

prejudice. If it becomes much more likely that the settlement will 

achieve final approval, the motion should be refiled and would, at

1 The court had hoped that the issues of preliminary approval 
and the intervenors claims would be resolved before it was 
necessary to act on this motion. However, because of the time 
necessary to brief these complex issues, the briefing on the 
intervenors claims concluded in late December. The earliest time 
when all attorneys were available to complete the evidentiary 
hearing on preliminary approval and for argument on the intervenors 
claims was January 21 and 22. The court's time to decide this 
motion under AS 22.10.190(b) expires January 29, 1993. The
questions presented in the request for preliminary approval and 
the motions on the intervenors claims will not be decided by that 
date.

Weiss v. State
4FA-82-2208 Civil
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that time be gr&ated.

IT IS SO ORDERED.

DATED at Fairbanks, Alaska this , • day of January,

1993.

,"  v  . ■* A
MARY.E. GREENE 
Superior Court Judge

T  r, r .
\i

^ C T

Weiss v. State
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PUBLIC LAW 830 - July 28, 1956

TITLE I - AUTHORITY OF THE TERRITORY OF ALASKA 
IN THE FIELD OF MENTAL HEALTH

Powers of the Territorial Government

Sec. 101. For the purpose of vesting in the Territory 
of Alaska authority comparable in scope to that of the States and 
other Territories of the United States in the field of mental 
ealth, the Territorial legislature is hereby authorizad to enact 
such laws on the subject of mental health as it may deem 
appropriate, and such legislation may supersede any of the Acts 
cited in section 301.

LAND GRANT

Sec. 202. (a) The Territory of Alaska is hereby granted 
and shall be entitled to select, within ten years from the 
effective date of this Act, not to exceed one million acres from 
the public lands of the United States in Alaska which are vacant, 
unappropriated, and unreserved at the time of their selection ...

(c) All grants made or confirmed under this section 
shall include mineral deposits: . . .

(d) Following the selection of lands by the Territory 
pursuant to subsection (b) , but prior to the issuance of final 
patent, the Territory shall be authorized to lease and to make 
conditional sales of such selected lands.

(e) All lands granted to the Territory of Alaska under this 
section, together with the income therefrom and the proceeds from 
any dispositions thereof, shall be administered by the Territory 
of Alaska as a public trust and such proceeds and income shall 
first be applied to meet the necessary expenses of the mental 
health program of Alaska. Such lands, income, and proceeds shall 
be managed and utilized in such manner as the Legislature of Alaska 
may provide. Such lands, together with any property acquired in 
exchange therefor or acquired out of the income or proceeds 
therefrom, may be sold, leased, mortgaged, exchanged, or otherwise 
disposed of in such manner as the Legislature of Alaska may 
provide, in order to obtain funds or other property to be invested, 
expended, or used by the Territory of Alaska. The authority of the 
Legislature of Alaska under this subsection shall be exercised in 
a manner compatible with the conditions and requirements imposed 
by other provisions of this Act.



Senate Report No. 2053, May 25, 1956 (To accompany H.R. 6376)

THE GRANTS-IN-AID PROVISION

Under the Senate amendment, the grants-in-aid are identical, 
in substance, to those approved by the House. That is, three 
different grants for different purposes are provided:

(1) $6 1/2 million is authorized to be appropriated for
construction of mental health facilities in Alaska. At present, 
there are none of any kind. Persons "convicted" by the mandatory 
jury trial are held in jail until arrangements can be made for 
transporting them away from Alaska to the private institution in 
Oregon.

(2) $6 million is authorized to be appropriated over a 10- 
year period to assist the Territory in developing a rounded mental 
health program for its people until it can itself assxune full 
financial responsibility. This amount would be available, subject 
to approval of appropriations bills for-the purpose, as follows:

Fiscal year --  Fiscal year —  Continued
1958 ...... ...... $1,000,000 1963 ...... .... $600,000
1959 ...... 1964 ......
1960 ...... 1965 ...... .... 400,000
1961 ...... 1966 ...... .... 200,000
1962 ...... 1967 ......

(3) One million acres of the "vacant, unappropriated, and 
unreserved" public lands of Alaska, to be selected by the Territory 
within a 10-year period. The income and proceeds from disposition 
of these lands must be administered as a public trust, with the 
expenses of the mental health program having first call on such 
funds. Amounts not needed for the mental health program can be 
used for other public purposes as the legislature may determine.

Public land grants for public purposes in the Territory of the 
United States are, of course, older than the Constitution itself, 
dating from at least the Northwest Ordinance of the Continental 
Congress in 1787. (See 1 Stat. 50, 51.) In all of the public land 
States of the West the Federal Government has made grants of the 
public land3 in order to provide funds for schools or other public 
purposes. In five States, namely, Idaho, Oklahoma, South Dakota, 
Utah, and Wyoming, grants of public lands have been made 
specifically to provide means for the care of the insane.

The purpose of the grant is to afford revenues to the 
Territory for support of its mental-health program. If such 
revenues are in excess of needs for the program, they may be used, 
as a public trust, for other public purposes.



During Congressional markup of the 1956 Alaska mental health 
enabling legislation Alaska Delegate E.L. "Bob" Bartlett said in 
opposition to proposed "earmarking" of land proceeds exclusively 
for mental health purposes:

MR. BARTLETT. When previous legislation on this matter 
was being considered words substantially the same as 
those proposed by the gentleman were offered. My 
understanding is that they were not incorporated in this 
bill for this reason: No one knows what the land is
going to be worth - 500,000 acres.- It might have very 
slight value, it might be of average value; or again, we 
hope it might be enormously rich land containing oil.
You might arrive at a situation where, if it did have 
oil, you would have revenues piled up there far in excess 
of the needs of any mental institution. The thought was 
that in any case the Territory of Alaska will have an 
obligation to appropriate money required for the care of 
the mentally ill, and it was thought it would not be 
desirable to hobble us possibly in that manner.

MR. DAWSON. Then I am to understand that the gift of 
this land is not for the purpose of the mentally ill 
alone, but you are to use it for any purpose you want in 
Alaska? Is that right?

MR. BARTLETT. It might very well be, Mr. Dawson, that 
the land would never provide more than a fraction of the 
funds required for the mentally ill.

Hearing before the Subcommittee of the Interior and Insular Affairs 
Committee of the House of Representatives April - July 1955 on 
bills providing for the care of Alaskan mentally ill.



ALASKA MENTAL HEALTH ENABLING ACT

Senate Report No. 2053, May 25, 1956 (To accompany H.R.6376)

LETTERS TO THE SENATE COMMITTEE

United States Department of the Interior,
Office of the Secretary, 

Washington 25, D.C., January 9, 1956

Hon. James E. Murray,
Chairman, Committee on Interior and Insular Affairs,

United States Senate, Washington 25, D.C.
MY DEAR SENATOR MURRAY: This will refer further to your

request for the views of the Department on S.2518, a bill to 
provide for the hospitalization and care of the mentally ill of 
Alaska, and for other purposes.

• » »

Finely, section 202 (e) was amended by the House committee 
to provide for the earmarking of funds derived from the land grants 
to the sole purpose of: the hospitalization and care of the mentally 
ill. While it is, of course, anticipated that the land revenues 
will be used for this purpose, we are inclined to believe that it 
would be wiser not to restrict them in thi3 manner. It is 
impossible at this time to predict accurately the cost to the 
Territory of the program envisaged by S. 2518. It is equally 
difficult to predict the amount of revenue that will accrue to the 
Territory under the land grant. It is possible that revenue 
resulting from the land grant will substantially exceed the costs 
of the program, in which case the Territory ought to be free to use 
such revenues for other purposes. It is also possible, however, 
that the land grant may be insufficient to sustain the Territory's 
financial responsibility under the program, and if that is so, the 
Territory should not be deterred from using funds from other 
sources to sustain it. We believe that it might be deterred if the 
earmarking requirement remains in the bill.

Wesley A. D'Ewart, 
Assistant Secretary of the Interior



M ENTAL HEALTH LANDS TRUST RECONSTITUTION 
PROJECT OVERVIEW

This briefing paper summarizes the central aspects o f the Mental Health T rust Project. It also 
includes a d iscussion o f the 1991 enacting legislation, a summary o f the Settlem ent Agreement, 
the status o f associated legal efforts, and a short description o f the Departm ent Order. A project 
m anagement tim eline is also included.

1. Chapter 66. SLA 1991

This legislation provides the conceptual basis for the settlement o f the m ental health trust 
litigation through reconstitu tion o f the Mental Health Trust. A lthough passed by the 1991 
Legislature, Chapter 66 must be approved by the courts before it becomes effective. A t its 
heart, C hap ter 66 provides for the following:

a. The establishm ent o f a Mental Health Trust Authority (Trust Authority) to oversee 
the sta te ’s mental health program s and to manage the reconstitu ted land trust.

b. The reconveyance to the Trust A uthority o f as much O riginal T rust land as possible, 
includ ing approxim ately 35,000 acres o f  unencumbered O riginal T rust Land and 
approxim ately 300,00 acres o f conveyable, encumbered Original T rust Land. The 
conveyable encum bered O riginal T rust Land remains subject to the encumbrance (e.g. 
rights-of-way, leases) and the state compensates the Trust with additional land equal 
in value to the value o f the “interest in the land” not returned to the Trust because o f 
the encumbrance.

c. The conveyance o f other state land to the T rust Authority, to com pensate for the 
inab ility o f the State to reconvey encumbered O riginal Trust land o r interests therein. 
There is about 665,000 acres o f non-conveyable encumbered Original Trust Land 
which will not be conveyed to the T rust Authority.

d. The conveyance is, however, subject to certain restrictions; that is, to the extent 
practicable, the other state land should be comparable in characteristics to the 
encum bered O riginal T rust land, equal in fair market value, and generally be in the 
public in terest for conveyance to the T rust Authority.

e. The hypothecation o f land as security to the Trust for successful reconstitution o f the 
Tm st under Chapter 66. If the reconstitution is o therw ise unsuccessful, an 
appropriate amount o f Hypothecated Land may be foreclosed under the direction of 
the A laska Supreme Court o r special m aster to complete the reconstitution.

2. Settlement A irreement

Chapter 66 becomes effective once the mental health lands trust litigation is dism issed by 
the courts and the time for appeal has run. Because the litigation is a class action and 
because Chapter 66 contains only the framework o f the reconstitution process, the state and 
three o f the four mental health p la in tiff groups negotiated and drafted a Settlement 
Agreement. (The remaining p la in tiff group opposes the settlement in large part because 
they believe it provides too much land and not enough money to the reconstitu ted tmst). 
Tlie Settlem ent Agreement is before the Superior Court for review  and approval.

The Settlem ent A greem ent is built around the structure o f Chapter 66 and provides for 
specific procedures and requirements in the T rust reconstitution process to be m et by the 
State and Plaintiffs. It also establishes processes for the interim  m anagement o f state land 
affected by the settlement, provides for the funding o f the Plaintiffs efforts, establishes 
remedies in the event o f failure o f the Trust reconstitution process under Chapter 66, and 

P ro je c t O verv icw /01/23/93 -1 -



establishes principles governing long term  state/trust relations. A selection o f its more 
important aspects as it relates to this Project includes the following:

a. The parties will work together to develop exchanges and will jo in tly share 
information.

b. A process sim ilar to the “sm allest practicable tract” determ inations under the A laska 
Native C laim s Settlem ent A ct w ill be followed for O riginal T rust lands, the intent 
being to convey as much o f these O riginal T rust lands as possible.

c. P rocedures are laid out fo r the valuation o f lands, and a specific process is described 
fo r the exchange o f properties involving the m ineral estate.

d. Hazardous m aterials are covered, with specific procedures to be followed in the event 
such m aterials are found on properties to be conveyed to the T rust Authority.

e. The State will survey the lands to be conveyed to the T rust Authority w ithin a tim e­
frame determ ined by available funding.

f. The State will convey state land by patent after survey is completed and through 
interim  conveyance documents prior to survey and platting.

If further information is required on the Settlem ent Agreement, contact the Department.

3. Mental Health Project

The Mental H ealth Project (Project) is that process o f  technical, legal, and adm inistrative 
work conducted by A DNR and the Plaintiffs tliat w ill successfu lly im plem ent the 
Settlem ent A greem ent and Chapter 66 (the Legislation) by the legislatively imposed 
deadline o f December, 1994. It is im ponan t to recognize that this is a jo in t, interactive 
project involving the D epartm ent and the Plaintiffs. The Project began in earnest in 
October, 1991. Substantial work has already been accomplished, and large amounts o f 
work are now underway.

The Project is structured around the requirements o f  the Legislation, the Settlem ent 
Agreement, the needs o f the upcom ing 1993 legislative session, and the legislative deadline 
o f December, 1994.

For ease in understanding, the P roject can be broken into separate w ork components. 
A lthough these com ponents are described separately, they are functionally interrelated.

a. T itle Research

The T itle Research process identifies all O riginal T rust land, categorizes this land into 
the types established in the Settlem ent Agreement, iden tifies title encumbrances 
related to the establishm ent o f value, perform s title analyses o f  replacem ent land, and 
creates the conveyance documents for conveyable O riginal T m st land and 
replacem ent land. This work is done by the M ental H ealth P roject s ta ff o f Contracts 
and Title, D ivision o f Land.

A more specific listing o f this U nit’s m ajor activities includes:

• The identification o f non-conveyable O riginal T m st land. This is im portant because 
it tells us the lands for which we must provide o ther state land in exchange.
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• The identification o f “elective” Original T rust land. This is land that the P laintiffs 
m ay o r may not wish to be conveyed to the T rust Authority.

• The identification o f conveyable Original T rust land. This is land that must, under 
the Settlem ent A greem ent and Legislation, be conveyed to the T rust Authority.

• The identification o f encumbrances (right-of-ways, easements, etc.) on O riginal 
T rust land and replacement land. This is done to support the appraisal analyses o f 
O riginal T rust land and replacement land since the State m ust com pensate the T rust 
for any d im inishm ent in value created by tlie State.

b. Comparable Characteristics Analyses

The Comparable Characteristics Analyses are performed to identify the attribu tes of 
non-conveyable O riginal T rust land and replacem ent land. U nder the terms o f the 
Legislation and Settlem ent Agreement, replacement land should be com parable in 
character to that land that was previously part o f the Trust. The idea behind Chapter 
66 is to re-establish the Mental Health T rust w ith land that matches the original 
inventory o f Mental Health Tm st properties to the greatest extent possible.

To accomplish this, the non-conveyable O riginal T m st land and replacement land 
have been separated into their principal resource attributes. Since ‘land’ refers to the 
fee estate, the resource attributes include oil and gas, coal, and m inerals o f the mineral 
estate. The surface estate includes land, as well as aggregate and forestry resources. 
Comparable Characteristics Analyses are to be perform ed fo r the follow ing resource 
attributes: surface land, extraction sites, commercial forest tracts, coal, oil and gas, 
and m inerals. These evaluations are for both the non-conveyable O riginal T rust land 
and replacement land. In terms o f responsibility, DNR is to prepare the surface land, 
forest tract, oil and gas, and coal evaluations. Tlie Plaintiffs are responsible for 
preparing the comparable characteristics analyses for m ineralized areas. It should be 
noted tliat the surface land evaluations have or will be prepared by consultants under 
contract to DNR.

The results o f these analyses are to be incorporated within a relational data base 
accessib le to both parties through a third party, independent vendor. The data is 
structured for ease o f manipulation through a specific software language; this 
flexibility should prove critical to developing land exchanges, as required under the 
Settlem ent Agreem ent and Legislation.

c. V alue Analyses

Valuation analyses are required to identify the (fair market) value o f the resources 
associated with each parcel o f conveyable Original Trust land and replacement land. 
The type o f evaluation and whether an evaluation is required varies with the type o f 
resource.

• The estim ates o f value for ‘surface land’ are to be made by independent appraisers 
jo in tly  selected by the parties, with value to be established through the review  o f 
com parable sales parcels by three panels that cover specific areas o f the state.

• Valuations o f  forest resources are also to be made by independent contractors join tly 
selected by the two parties, with the evaluations to follow  typical industry standards 
and methods.
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•Valuations of min ral resources will be required if, based upon the results of the 
comparable characteristics analyses, satisfactory alternative replacement land cannot 
be found. The Settlement Agreement provides for the development of a valuation 
method but does not specify who will conduct such analyses. The procedures and 
responsibility for methodology development have yet to be determined.
The results of these valuations should establish the resource value of each non- 
conveyable Original Trust land and replacement land parcel. This data, on a per 
parcel basis, will be incorporated within the aforementioned, jointly accessible 
computer system.

d. Replacement Land Identification
Each party lias the ability to select replacement land or interests in land, and this 
selection can be for either the mineral or land estate. The intention is to select the 
entire fee estate (land and mineral estates)..
The Plaintiffs have selected about 550,000 acres of the fee estate.1 Of this amount, 
DNR estimates that about 40,000 acres were nominated for their commercial forest 
resources, about 200,000 for their mineral potential, and about 310,000 acres for their 
lane nr mix of resource values. The Department is in the process of reviewing these 
no*.. .ations and it is certain that some of the nominations may be opposed by the 
Department, T”he Department has already opposed the nomination of oil and gas 
tracts by the I laintiffs in the Cook Inlet Basin, and certain other land selections. 
Processes are underway to resolve these contested selections. These nominations of 
replacement land by the Plaintiff should represent the overwhelming bulk of their 
nominations.

e. Land Exchange Analysis
The legislation provides for a ‘land exchange’ process wherein replacement land is 
exchanged for comparable non-conveyable Original Trust land. If the criteria of 
comparability and value are satisfied between the non-conveyable Original Trust land 
and the replacement land, then an ‘exchange’ is recognized and the replacement land 
will be eventually conveyed to the Trust: Authority. The ‘exchange’ must also be in 
the overall public interest.
The exchange analysis is to be based upon the results of the valuation and comparable 
characteristics analysis. Essentially, this process will involve a comparison, largely 
using the aforementioned information system, of sets of non-conveyable Original 
Trust land and replacement land of generally similar resource attributes. For 
example, the commercial forest tracts of non-conveyable Original Trust iand are to be 
compared to similar tracts of replacement land. A similar matching approach will be 
used for surface land, extraction sites, and mineral areas. These comparisons will 
involve large groupings of parcels having generally similar attributes, and the 
subsequent matches will be comprised of parcels within those groups. The software 
system (FoxPro) is designed to readily manipulate the vast amounts of attribute data 
in a convenient, rapid manner.
It can be expected that not all the ‘matched’ non-conveyable Original Trust land 
parcels will be comparable in value to that of the replacement land parcels. The 
differences in value will be identified, and subsequently used as the basis for the 
selection of certain replacement land by the Plaintiffs.

1 There is about 665,000 acres o f  non-conveyab le Original Trust Land tliat the D epartm ent must replace. T h is 
rep lacem ent is in term s o f  value, not n ecessar ily  acreage.
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f. Surveying and Platting
Under the terms of the Settlement Agreement, the State must survey all parcels that 
are to be conveyed to the Trust Authority. The level of survey would be that required 
to meet established State and local government standards. Because of inadequate 
funding by the Legislature, survey and platting activities are not underway. They 
could begin next fiscal year. Because of the amount of land to be conveyed, we 
expect survey and platting activities to extend many years beyond the end of the 
Project.

g. Support Functions
(1) Mapping. To properly manage state land affected by the Legislation, standard 

1:63360 scale U.S. Geologic Survey maps depicting Original Trust land, 
hypothecated land, and replacement land, must be prepared. Maps showing 
Original Trust land and hypothecated land have already been prepared. Maps 
depicting replacement land are under preparation.

(2) I- formation Systems. There are three information sub-systems to support the 
Project: that accommodating title research information, including a project 
management capability; another holding all comparable characteristics and 
appraisal data; and another that comprises all exchange data. The data within 
these systems is to be centralized at an independent data repository. The 
repository, which is a contractor to DNR, will provide all Project data to the 
Plaintiffs and the public. The data repository is in the process of being 
established. All of the requisite information systems have been developed by 
DNR and are available for data upload.

(3) Revenue Reporting. Revenue on Original Trust land and hypothecated land 
must, under the Settlement Agreement, be reported to the Plaintiffs at periodic 
intervals. These systems have been set up and are operational.

h. Public Review Functions
There are two sets of regional public meetings scheduled to review proposed 
replacement land: the first is scheduled in July, 1993, and the second, in March, 1994. 
These meetings are to be used to establish the overall public interest in conveying (or 
retaining) proposed replacement land. These meetings, at a minimum, will occur in 
Fairbanks, the Anchorage area, and Juneau.

i. Project Status
Since the initiation of the Project in October, 1991, much has been accomplished and 
significant progress is being made currently on various aspects of the Project. For 
ease of understanding, these tasks are organized according to the previously described 
project components. Activities that are scheduled to occur between January and June, 
1993, are also identified. A Project time frame is included as an attachment.
(1) Activities Accomplished

Title
• Identified non-conveyable and elective Original Trust land parcels.
• Identified native allotments and smallest practicable tract affected 
parcels, and started appraisal and other reviews on these.
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• Identified title encumbrances on replacement land; this supports the 
valuation process.

• Performed title review of all replacement land.
Comparable Characteristics

• Identified comparable characteristics attributes for surface land, forestry 
tracts, oil and gas, coal, and mineral areason all non-conveyable Original 
Trust Land.

• Initiated contracts to identify tlie characteristics on surface land nominated as 
replacement land.

Valuation Analyses • Surface and Commercial Forest
• Completed surface appraisals of 11(a)(2) affected land, totaling in excess of 
30,000 acres.

• Identified process and methods for surface appraisal analyses.
• Initiated RFP’s and contracts for the valuation of land resources and 
commercial forest tracts. (Contract deadline: April, 1993).

Replacement Land
• Performed title and resource review of 421,000 acres of replacement land..

Support Functions
• Mapping of Original Trust land on Hypothecated Land.
• Developed the title research, comparability-appraisal, and lar d exchange 

sub-systems.
• Established the Original Trust land and Hypothecated Lana revenue 
reporting systems.

(2) Activities Underway or About to be Underway (January-May, 1993)
Title

• Identify encumbrances on conveyable Original Trust Land to support the 
appraisal process. Deadline: May, 1993.

• Identify conveyable Original Trust land, with requisite information on title 
stipulations necessary to the preparation of conveyance documents.

Comparable Characteristics Analysis
• Complete comparable characteristics analyses for replacement land, 
including surface land, forest tracts, and mineralized areas. The surface land 
and forestry evaluations will be done by contractors to DNR. Contract 
deadline: April, 1993.

Valuation Analyses
• Initiate surface land valuations of replacement land, to be performed by three

geographic area panels. Deadline: May, 1993.
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• Review proposed replacement land nominations by Plaintiffs. Deadline: 
January, 1993.

• Nominate proposed replacement land by DNR. Deadline: February, 1993. 
Land Exchange

• Identify (tentative; land exchanges for surface land, commercial forest tracts, 
and coal and mineralized areas.

Support Functions
• Prepare map(s) showing replacement land.
• Upload data into the Title Research and Comparability/Appraisal Sub­
systems.

J. Project Management Time-Frame
A Project Time-Frame is attached that identifies the principal Project tasks bv time 
period. This is our best estimate of the time it will take to do the work associated 
with the tasks of this complex Project. It bears repeating that this is an interdependent 
project between the Plaintiffs and the Department of Natural Resources, and each 
party is reliant upon the efforts of the other.

4. 1 l(a)(2') Replacement Land Process
A side agreement to the Settlement Agreement requires the state to convey additional land 
to the trust to replace Original Tmst Land withdrawn by 11(a)(2) of the Alaska Native 
Claims Settlement Act and selected by Native Corporations. There are three areas, totaling 
some 9,270 acres, that are affected by this side agreement: tracts selected by the Tyonek, 
Knik, and Toghottle Native Corporations. Under the terms of the side agreement, the State 
will compensate the Tmst Authority with other, similar state land that is equal in value to 
the Original Tmst land tracts, discounting for the value of state land that would be 
ordinarily selected by the Trust under their remaining Mental Health Enabling Act 
Entitlement Act (over-selection land). This process requires the identification of the 
11(a)(2) affected land, the over-selection land, and the replacement land; the valuation of 
the fee estate of the 11(a)(2) affected land, the over-selected land, and the surface estate of 
the replacement land; and the eventual conveyance of the replacement land to the Trust 
Authority through AS 38.05.810(a) (Public and Charitable conveyance). This process is to 
be completed within six months, and began in May, 1992. This process has been 
completed and action on this by the Commissioner and Plaintiffs is expected momentarily.

5. Department Order
Department order #135 was developed by the Department of Natural Resources and the 
Plaintiffs, and is designed to provide DNR staff with guidelines for the management of 
state land affected by the Settlement Agreement and tlie Legislation. A copy is attached. 
Essentially, it establishes separate procedures for each category of affected land:

Replacement Land

• Original Tmst land; all departmental actions on such land must be reviewed by the 
Plaintiffs and there must be written concurrence to any proposed action. This is a 
formalization of the court imposed requirements for review.
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• Hypothecated land; all departmental actions on such land must be reviewed by the 
Plaintiffs, although they have only the right to review and comment on proposed 
actions; they do not have concurrence authority.
• Replacement land; all departmental actions on such land must be reviewed by the 
Plaintiffs and there must be written concurrencee to any proposed action.

If further information is needed on the Department Order, please contact DNR.
5. Summary

Much has been accomplished by both the Plaintiffs and the State in developing this Project, 
in defending and promoting the Settlement Agreement before the court, and in establishing 
procedures for the interim management of state land affected by the Settlement Agreement.
The period between January through May, 1993, wil? be a ciitical time for the Project and, 
therefore, for the successful resolution of the Mental Health Trust lands dilemma that has 
affected the State for so many years.

The Project will initiate and complete the evaluation of comparable characteristics and 
value on replacement land (surface land, commercial forest tracts, coal, and mineralized 
areas) and will be able to compare this data with similar data on non-conveyable Original 
Trust Land. This will (tentatively) complete the ‘land exchange’ analysis required by 
Chapter 66. Accordingly, the State will then have a very good idea as to what lands and/or 
interests in land will/should be eventually conveyed to the Trust Authority. Given genera! 
concurrence on these ‘exchanges’ by the Plaintiffs and the Department, the remainder on 
the project can largely focus on the completion of actual land conveyance of Original Trust 
Land and replacement land.
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GENERALIZED TIME FRAME 
MENTAL HEALTH PROJECT

Title Research

Non-Conveyablc OTL Parcels 
Elective OTL Parcels 
Conveyable OTL Parcels 
Smallest Practicable Tract Analysis 
Native Allotment Analysis 
Encumbrance Analysis 

Replacement Land 
Conveyable Trust Land 

Replacement Land: Segregation from Entry

C om parab le  CharnctcrislicsA im lysis

‘Land’ Tracts 
Non-Conveyablc OTL Parcels 
Replacement Land 

Extraction Sites 
Non-Conveyablc OTL 
Replacement Land 

Commercial Forest Tracts 
Non-Conveyablc OTL Parcels 
Replacement Land 

Coal
Non-Conveyablc OTL Parcels 
Replacement Land 

Oil and Gas 
Non-Conveyablc OTL Parcels 

Minei >1 
Non-Conveyablc OTL Parcels 
Replacement Land

Legend: (c): Completed
_______ : Work performed
 : Work scheduled or underway

OTL: Original Trust Land
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07/92 10/92
FY  93 
01/93

V aluation  A nalyses: O T L  &  R ep lacem en t L and

‘Land’/Ex'.raction Sites 
Sub-Parcelization1 
Non-Conveyablc OTL Parcels 
Replacement Land 

Forest Tracis 
Non-Conveyable OTL Parcels 
Replacement Land 

M ineral2 
D i Minimus Analysis3 
Non-Conveyable OTL Parcels4 
Replacement Land4

Replacement Land: Identification A  Nominations 
Plaintiffs^
ADNR

Land Exchange. Analysis
‘Land’ Parcels 
Extraction Sites 
Forest Tracts 
‘M ineralized’ Areas

Survev/Plattine

Original Trust Land 
Replacement Land

Hazardous Waste Assessment 

Environmental Site Assessment

04/93 07/93 10/93
FY 04 
01/94 04/94 07/94

FY 95 
10/94 01/9

1 Sub-parcelization refers to the creation o f  smaller parcels within larger tracts for purposes o f  identifying a general unit area o f  development or o f  sale.
2 “ Minerals’ includes coal, oil and gas, and mineralized areas.
3 A ‘di m inimus’ sub-surface analysis is that assessment intended to establish the absence o f potential mineral value and, by inference, to identify tracts w ith som e value.
4 Mineral evaluations are on! / required if  comparable analyses fail to identify a comparable geologic unit to non-conveyable Original Trust land.
5 The Plaintiffs have largely completed their nomination o f replacement land, although a few more can be expected.
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Mapping 
Hypothecated Lands 
Original Trust Land 

Non-Conveyablc 
Conveyable 

Replacement Land 
Gcogtaphic Information System  

Information System  
Title Research System  

System  Development 
Data Upload 

Comp. Characteristics/Appraisal Subsystem  
System  Development 
Data Upload 

Land Exchange 
System  Development 
Exchange Identification 

Data Repository 
Repository Development 
Data Upload 

Mineral 
System  Development 
Data Upload 

Revenue Reporting 
Original Tmst Land 
Hypothecated 1 'd

Public Review  Funcl Replacement Land

Initial Regional Mecting(s)
Final Regional Meeting(s)
“935” Public Noticing

1 1fa¥21 Replacement Land Process

Affected Tract(s) Identification 
Surface Value Appraisals 
Subsurface Value Analyses 
Preliminary Finding & Decision

Support Functions
07/92

(c)

10/92
FY  93 
01/93 04/93 07/93 10/93

FY 94 
01/94 04/94 07/94

FY 95
10

(c)

(c)

(c)

(c)

(c)

Mo;
Atm

(c)

(C)

rjth'y reports 
tal reports m;

(as required)

required 
y  be provide 1

(c)
(c)
(c)
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MENTRL HERLTH TRUST PROJECT

1. Oueruieiu
This br ief ing summarizes and describes:

• Chapter 66, SLR 1991

® Settlement Agreement

• Menta l Health Project

2. Set t lement Rgreement
Built around structure of Chapter 66, the Sett lement Agreement:

« Establishes basis for inter im management of land;

• Prouides specif ic and requirements for the trust 
reconstitut ion process;

Example: Suruey, ualuation, tit le processes

• Establishes principles gouerning long-term State-Trust 
relationships.

3. Menta l  Health Sett lement Hct; Chapter 66
Act prouides basis for Project, Sett lement Rgreement, Department 
Order.

• Establishes MHTR;

9 Conueys Original Trust Land, compris ing 55,000 acres of 
unencumbered Original Trust Land and 500,000 acres of 
encumbered Original Trust Land;



• Conueys other state land, to compensate for the 665,000 
acres o f non-conueyable Original Trust Land;

• Conueyance requires Comparab le character ist ics’ and 
equal ualue;

• Hypothecates (pledges) land as security for successful 
trust reconstitution.

4. Menta l Health Project
MHP is that process of technical, legal, and adm in istrat iue luork 
conducted by DNR and the Plaintiffs that mil l successfully 
imp lement the Sett lement Rgreement and Chapter 66 by December, 
1994.

TITLE

• Identif ies non-conueyable Original Trust Land;

• Identif ies ‘ e lect iue ’ Original Trust Land;

• Ident if ies encumbrances (rignts-of-may, easements) 
on Original Trust Land and rep lacement land;

• Prepares conueyable documents (interim and patent) 
for Qriginal Trust Land and rep lacement land;

COMPRRRBLE CHRRRCTERISTICS RNRLVSIS

The Comparable Characteristic Rnalysis identif ies the 
‘characterist ics’, nr attr ibutes of non-conueyable Original Trust 
Land and rep lacement land. Examples o f characterist ics 
inc lude parcel location, access, deue lopment potentia l , and 
enu ironmenta l features.

• To accomplish this, ‘land’ has been separated into its 
main resource attributes:
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* Surface resources: surface land, extraction sites, 
commercia l forest tracts;

* Sub-surface resources: oil and gas, coal, and minerals;

® There has been an agreement between parties as to what 
constitutes an attribute;

• Eualuations performed by DNR or Plaintiffs to describe the 
uarious resources by the ir attributes;

* Data is pre-formatted into a jo in t ly  accessible data 
base.

URLUE RNRLVSES

Daluation analyses are required to establish the Fair Market 
Ualue of the uarious resources of non-conueyable Original 
Trust Land and rep lacement Sand.

• Surface land ualuations require the use of independent 
geographic panels (310,000 acres);

• Commercia l forest ualuations require the use of 
independent forestry consultants (50,000 acres);

• Sub-surface (mineral and coal) eualuations require the use 
of a m inera l ualue model (200,000 acres);

• The results of tho resource ualuations are contained w ith in 
a common data base;

REPLRCEMENT LAND

Each party has the abil ity to nominate land or interests in 
land, and can inuolue the land estate, mineral estate, or fee 
estate.

• These nominat ions undergo the foregoing comparabil ity 
and ualuation analyses;



• Plaintiffs nominations: 550,000 acres scattered throughout 
the state (SE, SC, Northern) unith the fo l low ing resource 
selections:

40,000 acres forest
200.000 acres m inera l/coa l potent ia l
310.000 acres e ithe r land or m inera l

• DNR nom inat ions/reu iew . DNR is reu iew ing Plaintiffs 
nom inat ions presently, and should agree or disagree w ith 
Plaintiffs nominations w ith in  the next seueral weeks. DNR 
may nom inate addit ional land, as a result o f this reu iew .

LHND ERCHRNGE

The Chapter 66 leg is lat ion prouides for an ‘exchange’ of non-
conueyab le Original Trust Land and rep lacement Sand sub ject
to the general comparab i l ity of characterist ics and equal
ualue.

• This exchange w il l , essentia l ly, inuo!ue the comparison of 
these resource attr ibutes using a database pi iram ;

© I f  the attr ibutes are similar, a ‘match* occurs and an 
‘exchange* results;

© This comparison process occurs for each of the general 
categories of resources (coal, m inera l, land, forest, etc.) 
and occurs iterat iue ly for these general resource types 
unti l who le groupings of parcels are matched;

• LDhen all the resource matches haue occurred, the ualue of 
the non- conueyable Original Trust Land is compared w ith 
the ualue of rep lacement land;

• The Plaintiffs are a l lowed those rep lacement land 
nom inat ions that are equal to the ualue of the non- 
conueyable land, sub ject to a public interest finding.



. PUBLIC REUIEUJ PROCESS

Legislation requires that ‘public interest’ be established; this
may prouide the basis for retaining the rep lacement land in
state ownership.

• Occurs through two sets of regional meeting:

-July, 1993 
- June, 1994

5. Rct iu i t ies Accompl ished
TITIE

• Identif ied non-conueyable, conueyable, and elect iue 
Original Trust Land;

• Performed t it le reu iew of ail rep lacement land.

COMPARABLE CHARACTERISTICS

• Identif ied comparable characteristics attr ibutes for 
surface land, forestry tracts, oil and gas, coal, and mineral 
areas on all non-conueyable Original Trust Land;

• Identif ied Comparable characteristics attributes for 
commercia l forest tracts and m inera l ized aeas on 
replacement land;

• In iated contracts to identify the attributes of surface 
areas of rep lacement land.

URLURTION RNRLVSES - SURFACE AND COMMERCIAL LAND

• Completed surface appraisals of 11(a)(2) affected land 
(30,000 acres);

• Deueloped process and methods for surface ualuations;
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• In it ia ted RFPs and contracts to ualue land and commercia! 
forest resources.

LAND EXCHANGE

• Deueloped data bases and data structures for the land 
exchange process.

SUPPORT

• Mapp ng deueloped for Original Trust Land, Hypothecated 
Land and rep lacement land;

• Data bases/systems deueloped to support the title, 
comparabil ity , ualuation, and land exchange functions.

6. Rct iu l t ies Undermay (January-May, 1993)
TITLE

• Ident ify encumbrances on conueyable Original Trust Land;

• Oeuelop patents/interim conueyance documents for 
Original Trust Land.

COMPRRRBLE CHARACTERISTICS ANALYSES

• Complete all comparable characteristics analyses.

UALUATION ANALYSES

• Complete all (or most) land ualuations of rep lacement land, 
to be performed by three reuie iu panels (500,000 acres);

• Complete all commercia l forest tract ualuations (40,000 
acres);

• Complete all (or most) ualuations of m inera l ized areas.

6



LRND EHCHRNGE

• Deuelop, using the jo in t  data base, tentat ive land 
exchanges of surface, forest, and mineral/coal resources;

• Ident ify rep lacement land necessary to equal the ualue of 
non-conueyable Original Trust Land.

7. Summary
The fo lfoLU ing m i l l haue been completed:

® Title mork to ident ify encumbrances and the uarious types 
of Original Trust Land;

• Comparabil ity eualuations of non-conueyable Original Trust 
Land (forest, surface, coal, and mineral);

® Land exchange ident if icat ions of the uarious resource 
types (forest, surface, coal, and mineral);

• Replacement land identif icat ion, suffic ient to reconstitute 
the Menta l Health Trust.

8. Conclus ion
By June, 1993, the Project mil l, essentia l ly, identif ied conueyable 
Original Trust Land, completed all substantiue eualuations related to 
land exchanges, and ident if ied the amounts and locations of 
rep lacement land.
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Official Business

Alaska State Legislature
HOUSE RESOURCES COMMITTEE Sta te  Capitol 

Jun eau ,  A laska 99801-1182

TO: L e g i s l a t o r s  w h o  a t t e n d e d  H o u s e  R e s o u r c e s  C o m m i t t e e  m e e t i n g
t h i s  m o r n i n g  o n  t h e  M e n t a l  H e a l t h  L a n d s  T r u s t  S e t t l e m e n t

F R O M :  R e p .  B i l l  W i l l i a m ,  C h a i r m a n

D A T E :  W e d n e s d a y ,  J a n u a r y  27, 1 9 9 3

F o l l o w i n g  t o d a y ' s  R e s o u r c e s  C o m m i t t e e  o v e r v i e w  o n  t h e  M e n t a l  H e a l t h  
L a n d s  T r u s t  S e t t l e m e n t ,  A t t o r n e y  G e n e r a l  C h a r l i e  C o l e  p r o  .ded m y  
o f f i c e  w i t h  t h e  a t t a c h e d  d o c u m e n t  e n t i t l e d ,  " W e i s s  V. S t a t e :  A n  
O v e r v i e w . "  H e  a s k e d  t h a t  it b e  d i s t r i b u t e d  t o  a l l  l e g i s l a t o r s  w h o  

a t t e n d e d  t o d a y ' s  m e e t i n g .



W E I S S  v. STATE: A N  O V E R V I E W

J a n u a r y  27, 1 9 9 3

T h e  m e n t a l  h e a l t h  t r u s t  l i t i g a t i o n ,  W e i s s  v. S t a t e , h a s  
b e e n  p e n d i n g  f o r  m o r e  t h a n  t e n  y e a r s  a n d  h a s  b e e n  t h e  s u b j e c t  o f  
m u c h  d i s c u s s i o n  i n  t h e  l e g i s l a t u r e  a n d  t h r o u g h o u t  t h e  s t a t e .  T o  
u n d e r s t a n d  t h e  i s s u e s ,  t h i s  m e m o r a n d u m  r e v i e w s  t h e  h i s t o r y  o f  t h e  
c a s e  a n d  i t s  c u r r e n t  s t a t u s .

T h e  f e d e r a l  l a w

P r i o r  t o  1 9 5 6 ,  t h e  T e r r i t o r y  o f  A l a s k a  w a s  p r e c l u d e d  f r o m  
l e g i s l a t i n g  w i t h  r e s p e c t  t o  m e n t a l  h e a l t h .  T h e  f e d e r a l  g o v e r n m e n t  
—  a s  d i s t i n c t  f r o m  t h e  t e r r i t o r i a l  g o v e r n m e n t  —  h a d  t h a t  
r e s p o n s i b i l i t y .  T h e  m e n t a l  h e a l t h  p r o g r a m  a d m i n i s t e r e d  b y  t h e  
f e d e r a l  g o v e r n m e n t  w a s  b a r b a r i c .  T h e  U n i t e d  S t a t e s  A t t o r n e y  w o u l d  
f i l e  a c o m p l a i n t  i n  c o u r t  a l l e g i n g  t h a t  t h e r e  w a s  a n  " i n s a n e  p e r s o n  
a t  l a r g e . "  T h e  p e r s o n  w o u l d  b e  j a i l e d ,  a n d  t h e n  t r i e d  b y  a j u r y .  
I f  f o u n d  " n o t  i n s a n e , '  t h e  p e r s o n  w o u l d  b e  r e l e a s e d  b a c k  i n t o  t h e  
c o m m u n i t y .  I f  f o u n d  " i n s a n e , "  t h e  p e r s o n  w o u l d  b e  s h i p p e d  t o  
M o r n i n g s i d e  H o s p i t a l  in P o r t l a n d ,  O r e g o n ,  a n d  i n s t i t u t i o n a l i z e d  i n  
a c u s t o d i a l  (as o p p o s e d  t o  t h e r a p e u t i c )  s e t t i n g .

A l a s k a n s  w e r e  d i s m a y e d  b y  t h i s  a p p r o a c h  t o  m e n t a l  
i l l n e s s ,  a n d  c o n t i n u a l l y  p e t i t i o n e d  C o n g r e s s  t o  b e  g i v e n  t h e  
a u t h o r i t y  t o  d e a l  w i t h  t h e  i s s u e .  T h e y  s u c c e e d e d  w h e n  C o n g r e s s  
e n a c t e d  t h e  A l a s k a  M e n t a l  H e a l t h  E n a b l i n g  A c t  ( " t h e  E n a b l i n g  A c t " ) , 
P . L .  8 4 - 8 3 0 ,  7 0  S t a t .  7 0 9  ( 1 956), w h i c h  g r a n t e d  t h e  T e r r i t o r y  o f  
A l a s k a  t h e  s a m e  a u t h o r i t y  w i t h  r e s p e c t  t o  m e n t a l  h e a l t h  t h a t  t h e  
o t h e r  s t a t e s  a n d  t e r r i t o r i e s  h a d .

S i n c e  t h e  t e r r i t o r y  h a d  n o  t a x i n g  p o w e r ,  t h e  A c t  i n c l u d e d  
t w o  f o r m s  o f  g r a n t s - i n - a i d .  T h e  f i r s t  w a s  a t e m p o r a r y  t r a n s i t i o n a l  
g r a n t  o f  d e c r e a s i n g  a m o u n t s  o f  m o n e y ,  a n d  r e q u i r e d  t h a t  t h e  
t e r r i t o r y  m e e t  c e r t a i n  p r o g r a m  m i n i m u m s .  T h e  s e c o n d  w a s  a o n e  
m i l l i o n  a c r e  l a n d  g r a n t  a n d  r e q u i r i n g  t h a t  " [ a ] 11 l a n d s  g r a n t e d  t o  
t h e  T e r r i t o r y  o f  A l a s k a  u n d e r  t h i s  s e c t i o n ,  t o g e t h e r  w i t h  t h e  
i n c o m e  t h e r e f r o m  a n d  t h e  p r o c e e d s  f r o m  a n y  d i s p o s i t i o n s  t h e r e o f ,  
s h a l l  b e  a d m i n i s t e r e d  b y  t h e  T e r r i t o r y  o f  A l a s k a  a s  a p u b l i c  t r u s t  
a n d  s u c h  p r o c e e d s  a n d  i n c o m e  s h a l l  f i r s t  b e  a p p l i e d  t o  m e e t  t h e  
n e c e s s a r y  e x p e n s e s  o f  t h e  m e n t a l  h e a l t h  p r o g r a m  o f  A l a s k a . "  T h e  
l a n d  g r a n t  t o  t h e  t e r r i t o r y  w a s  c o n f i r m e d  t o  t h e  s t a t e  i n  s e c .  6(k) 

o f  t h e  A l a s k a  S t a t e h o o d  A c t .

S t a t e  a d m i n i s t r a t i o n  o f  t h e  l a n d  g r a n t

I n i t i a l l y ,  t h e  s t a t e  d i d  n o t  e s t a b l i s h  a n d  m a i n t a i n  a 
s e p a r a t e  a c c o u n t  f o r  p r o c e e d s  f r o m  t h e  l a n d s .  A  r e c o r d  o f  t r u s t  
l a n d  i n c o m e  w a s  k e p t  u n t i l  1 9 7 3 ,  h o w e v e r ,  a n d  a b o a r d  w a s  s e t  u p  t o  
o v e r s e e  m a n a g e m e n t  o f  t h e  l a n d s .  A s  a r u l e ,  m e n t a l  h e a l t h  
e x p e n d i t u r e s  g r e a t l y  e x c e e d e d  r e v e n u e s  f r o m  t h e  l a n d s .
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t h e  v a l u e  o f  t h e  l a n d s . 2 T h e  s t a t e  a p p e a l e d  t h e  f i r s t  h o l d i n g  t o  
t h e  A l a s k a  S u p r e m e  C o u r t ,  a n d  t h e  p l a i n t i f f s  c r o s s - a p p e a l e d  t h e  
s e c o n d  h o l d i n g .

I n  t h e  m e a n t i m e ,  t h e  p l a i n t i f f s  f i l e d  l i s  p e n d e n s 3 o n  a l l  
m e n t a l  h e a l t h  l a n d s ,  i n c l u d i n g  t h o s e  w h i c h  t h e  s t a t e  h a d  c o n v e y e d  
t o  t h i r d  p a r t i e s .  T h e  s t a t e  m o v e d  t o  r e m o v e  t h e  l i s  p e n d e n s  o n  t h e  
g r o u n d s  t h a t  (1) t i t l e  t o  m e n t a l  h e a l t h  l a n d s  w a s  n o t  a t  i s s u e  in 
t h e  c a s e ;  a n d  (2) t h e  l i s  p e n d e n s  w e r e  o v e r  b r o a d  i n  t h a t  (i) t h e y  
r e a c h e d  l a n d s  t h e  s t a t e  h a d  c o n v e y e d  a w a y ,  a n d  (ii) t h e y  a f f e c t e d  
t h e  r i g h t s  o f  i n n o c e n t  t h i r d  p a r t i e s .  T h e  p l a i n t i f f s  o p p o s e d ,  a s  
d i d  t h e  A l a s k a  M e n t a l  H e a l t h  A s s o c i a t i o n  a n d  t w o  i n d i v i d u a l s  
( c o l l e c t i v e l y  " t h e  A s s o c i a t i o n " ) , e v e n  t h o u g h  a t  t h a t  t i m e  t h e y  
w e r e  n o t  p a r t i e s  t o  t h e  a c t i o n .  T h e  A s s o c i a t i o n  a l s o  m o v e d  t o  
i n t e r v e n e  o n  t h e  g r o u n d  t h a t  t h e  o r i g i n a l  p l a i n t i f f s  w e r e  n o t  
p r o v i d i n g  t h e  c l a s s  w i t h  a d e q u a t e  r e p r e s e n t a t i o n .  C o o k  I n l e t  
R e g i o n ,  I n c .  ( " C I R I " ) , f i l e d  a n  a m i c u s  b r i e f  i n  s u p p o r t  o f  t h e  
s t a t e ' s  m o t i o n  t o  e x p u n g e  t h e  l i s  p e n d e n s  a n d  i n  o p p o s i t i o n  t o  t h e  
A s s o c i a t i o n ' s  m o t i o n  t o  i n t e r v e n e .  o n  O c t o b e r  31, 1 9 8 4 ,  J u d g e

T a y l o r  g r a n t e d  t h e  s t a t e ' s  m o t i o n  t o  r e m o v e  t h e  l i s  p e n d e n s  o n  t h e  
g r o u n d  t h a t  t h e  p l a i n t i f f s '  r e m e d y  w a s  m o n e y  a n d  n o t  t i t l e  t o  t h e  
l a n d ,  a n d  d e n i e d  t h e  A s s o c i a t i o n ' s  m o t i o n  t o  i n t e r v e n e  o n  t h e  
g r o u n d  t h a t  t h e y  h a d  d e l a y e d  t o o  l o n g  b e f o r e  m o v i n g  t o  i n t e r v e n e .  
T h e  A s s o c i a t i o n  a p p e a l e d  t h e  d e n i a l  o f  t h e  m o t i o n  t o  i n t e r v e n e .

I n  S t a t e  v. W e i s s . 7 0 6  P . 2 d  6 8 1  ( A l a s k a  1 9 8 5 ) ,  t h e  A l a s k a  
S u p r e m e  C o u r t  a f f i r m e d  t h e  t r i a l  c o u r t ' s  f i n d i n g  t h a t  t h e  1 9 7 8  
l e g i s l a t i o n  w a s  a b r e a c h  o f  t r u s t ,  b u t  r e v e r s e d  t h e  m o n e t a r y  
c o m p e n s a t i o n  r e m e d y  a n d  i n v a l i d a t e d  t h e  1 9 7 8  l e g i s l a t i o n .  T h e  
C o u r t  d i s t i n g u i s h e d  t h e  U n i v e r s i t y  o f  A l a s k a  c a s e  o n  t h e  g r o u n d  
t h a t  o n e  c o u l d  i n f e r  a l e g i s l a t i v e  i n t e n t  t o  c o m p e n s a t e  t h e  t r u s t  
i n  t h a t  c a s e ,  w h i c h  i n v o l v e d  i n c l u d i n g  u n i v e r s i t y  t r u s t  l a n d s  in 
C h u g a c h  S t a t e  P a r k ,  b u t  s u c h  a n  i n t e n t  c o u l d  n o t  b e  i n f e r r e d  f r o m  
t h e  1 9 7 8  m e n t a l  h e a l t h  l a n d s  r e d e s i g n a t i o n  l e g i s l a t i o n .  T h e  C o u r t  
r e m a n d e d  t h e  c a s e  t o  t h e  s u p e r i o r  c o u r t  t o  r e c o n s t i t u t e  t h e  m e n t a l  

h e a l t h  t r u s t  w i t h  t h o s e  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  s t i l l  i n  s t a t e

2 F o r  t h i s  h o l d i n g ,  t h e  s u p e r i o r  c o u r t  r e l i e d  o n  S t a t e  v. 
U n i v e r s i t y  o f  A l a s k a . 624 P . 2 d  807 ( A l a s k a  1 9 8 1 )  , i n  w h i c h  t h e  
A l a s k a  S u p r e m e  C o u r t  h e l d  t h a t  t h e  l e g i s l a t u r e  h a s  p l e n a r y  

a u t h o r i t y  o v e r  s t a t e  l a n d s ,  i n c l u d i n g  t r u s t  l a n d s ,  a n d  t h a t  t h e  
p r o p e r  r e m e d y  f o r  a l e g i s l a t i v e  r e m o v a l  o f  t r u s t  l a n d s  f r o m  t r u s t  
s t a t u s  f o r  a s p e c i f i c  p u r p o s e  is m o n e t a r y  c o m p e n s a t i o n  a n d  n o t  
i n v a l i d a t i o n  o f  t h e  l a w  r e m o v i n g  t h e  l a n d s  f r o m  t r u s t  s t a t u s  i f  a 
l e g i s l a t i v e  i n t e n t  t o  c o m p e n s a t e  t h e  t r u s t  c a n  b e  i n f e r r e d .

3 L i s  p e n d e n s  a r e  n o t i c e s  f i l e d  w i t h  t h e  s t a t e  r e c o r d e r ' s  o f f i c e ,
g i v i n g  n o t i c e  t h a t  t h e  l a n d s  a r e  t h e  s u b j e c t  o f  l i t i g a t i o n .  T h e  
f i l i n g  o f  a l i s  p e n d e n s  o n  a p a r t i c u l a r  p a r c e l  o f  l a n d  m a k e s  it 
d i f f i c u l t  t o  sell t h e  l a n d  o r  u s e  it a s  c o l l a t e r a l  t o  o b t a i n  a 

l o a n .
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i n c l u d e  (1) t h o s e  t r a d i t i o n a l l y  t h o u g h t  o f  a s  m e n t a l l y  ill, (2) t h e  
m e n t a l l y  r e t a r d e d  a n d  d e f e c t i v e ,  (3) c h r o n i c  a l c o h o l i c s  w i t h  
p s y c h o s e s ,  a n d  (4) t h e  s e n i l e  e l d e r l y  w h o ,  a s  a r e s u l t  o f  t h e i r  
s e n i l i t y ,  s u f f e r  m a j o r  m e n t a l  i l l n e s s .

C h a p t e r  48, S L A  1 9 8 7  w a s  t h o u g h t  t o  b e  a g i a n t  s t e p  
t o w a r d  s e t t l e m e n t .  I t  p r o v i d e d  f o r  a f o u r - s t e p  s e t t l e m e n t :  (1) t h e  
c o m m i s s i o n e r  o f  n a t u r a l  r e s o u r c e s  w o u l d  v a l u e  t h e  o r i g i n a l  o n e  
m i l l i o n  a c r e  l a n d  g r a n t  a s  o f  t h e  e f f e c t i v e  d a t e  o f  S e p t e m b e r  7, 
1 9 8 7  u n d e r  p r o c e d u r e s  p r o p o s e d  b y  t h e  c o m m i s s i o n e r  a n d  a p p r o v e d  b y  
t h e  c o m m i s s i o n ; 5 (2) t h e  o r i g i n a l  l a n d s  w o u l d  b e  e x c h a n g e d  f o r  
l a n d s  w i t h i n  l e g i s l a t i v e l y  d e s i g n a t e d  a r e a s  ( p a r k s ,  w i l d l i f e  
r e f u g e s ,  e t c . )  o f  e q u a l  v a l u e  w h i c h  w o u l d  t h e n  c o m p r i s e  t h e  
r e c o n s t i t u t e d  m e n t a l  h e a l t h  t r u s t  c o r p u s ;  (3) t h e  s t a t e  w o u l d  r e n t  
t h e  r e c o n s t i t u t e d  c o r p u s  f o r  e i g h t  p e r c e n t  o f  i t s  f a i r  m a r k e t  v a l u e  
a n n u a l l y ,  a d j u s t e d  a t  l e a s t  e v e r y  f i v e  y e a r s ;  a n d  (4) p e n d i n g  
c o n c l u s i o n  o f  t h e  v a l u a t i o n  a n d  e x c h a n g e  p r o c e s s ,  t h e  s t a t e  w o u l d  
p a y  f i v e  p e r c e n t  o f  u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  a s  a 
t r a n s i t i o n a l  m e a s u r e .  T h e  p a y m e n t s  w o u l d  g o  i n t o  a m e n t a l  h e a l t h  
t r u s t  i n c o m e  a c c o u n t  i n  t h e  g e n e r a l  f u n d  (AS 3 7 . 1 4 . 0 1 1 ) ,  a n d  t h e  
l e g i s l a t u r e  w o u l d  b e  r e q u i r e d  t o  f i r s t  m a k e  a p p r o p r i a t i o n s  f r o m  t h e  
f u n d  t o  m e e t  t h e  n e c e s s a r y  e x p e n s e s  o f  t h e  s t a t e ' s  m e n t a l  h e a l t h  
p r o g r a m  b e f o r e  i t  c o u l d  a p p r o p r i a t e  a n y  m o n e y  i n  t h e  a c c o u n t  f o r  
o t h e r  p u r p o s e s .

T h e  p r o c e s s  b r o k e  d o w n  w h e n  t h e  c o m m i s s i o n e r  a n d  t h e  
c o m m i s s i o n  c o u l d  n o t  a g r e e  o n  p r o c e d u r e s  t o  d e t e r m i n e  t h e  v a l u e  o f  
t h e  o n e  m i l l i o n  a c r e  l a n d  g r a n t .  T h e  c o m m i s s i o n e r  p r o p o s e d  
p r o c e d u r e s  t h a t  p r o d u c e d  a v a l u e  o f  $ 5 7 4  m i l l i o n ;  t h e  c o m m i s s i o n  
a p p r o v e d  p r o c e d u r e s  p r o p o s e d  b y  t h e  p l a i n t i f f s  t h a t  p r o d u c e d  a 
v a l u e  o f  $ 2 , 2 4 3  b i l l _ u n .  T h e  c o m m i s s i o n e r  t h e n  d e c l a r e d  i m p a s s e  
a n d  s u g g e s t e d  t h a t  t h e  m a t t e r  w o u l d  h a v e  t o  b e  r e s o l v e d  b y  t h e  
l e g i s l a t u r e .

T h e  p l a i n t i f f s ' 1 a t t o r n e y s  w r o t e  l e t t e r s  t o  a n u m b e r  o f  

t h i r d  p a r t i e s  t o  w h o m  t h e  s t a t e  h a d  c o n v e y e d  m e n t a l  h e a l t h  l a n d s ,  
t h r e a t e n i n g  t o  f i l e  t i t l e  c h a l l e n g e s  a n d  s u g g e s t i n g  t h a t ,  i n  o r d e r  

t o  a v o i d  s u c h  l i t i g a t i o n ,  t h e y  u r g e  t h e i r  l e g i s l a t o r s  t o  a c c e p t  t h e  
p l a i n t i f f s '  v a l u e  o f  t h e  o r i g i n a l  l a n d  g r a n t .  T h e  s t a t e  m o v e d  t o  
e n j o i n  t h e  p l a i n t i f f s  f r o m  f i l i n g  s u c h  a c t i o n s  o n  t h e  g r o u n d s  t h a t
(1) f i l i n g  q u i e t  t i t l e  a c t i o n s  i n  a n  e f f o r t  t o  i n f l u e n c e  t h e  
p o l i t i c a l  p r o c e s s  w a s  a n  a b u s e  o f  t h e  l e g a l  p r o c e s s ,  (2) t h e  s t a t e  
w o u l d  b e  i r r e p a r a b l y  h a r m e d  b y  t h a t  a b u s e  o f  t h e  l e g a l  p r o c e s s ,
(3) t h e  p l a i n t i f f s  c o u l d  b e  a d e q u a t e l y  p r o t e c t e d  u n d e r  t h e  
U n i v e r s i t y  o f  A l a s k a  a n d  W e i s s  c a s e s '  m o n e t a r y  c o m p e n s a t i o n  r e m e d y ,
(4) t h e  s t a t e  w o u l d  p r e v a i l  o n  t h e  m o n e t a r y  c o m p e n s a t i o n  t h e o r y ,  
a n d  (5) t h e  p u b l i c  i n t e r e s t  w o u l d  b e  h a r m e d  if t h e  p r e l i m i n a r y  
i n j u n c t i o n  w a s  n o t  g r a n t e d .  N o  d e c i s i o n  w a s  i m m e d i a t e l y

5 T h e  c o m m i s s i o n  a l s o  w a s  r e d u c e d  t o  t h r e e :  t h e  c o m m i s s i o n e r  a n d
t w o  p l a i n t i f f s '  r e p r e s e n t a t i v e s .



T h e  p l a i n t i f f s  t h e n  m o v e d  f o r  l e a v e  t o  f i l e  n e w  l i s  
p e n d e n s .  J u d g e  G r e e n e  g r a n t e d  t h e  m o t i o n  o n  A u g u s t  12, 1 9 9 0 .

U s i b e l l i  C o a l  M i n e ,  Inc. a n d  I d e m i t s u  A l a s k a ,  In c .  
( o p e r a t o r  o f  t h e  W i s h b o n e  H i l l  c o a l  p r o j e c t )  m o v e d  t o  i n t e r v e n e  i n  
o r d e r  t o  s e e k  m o d i f i c a t i o n s  o f  t h e  p r e l i m i n a r y  i n j u n c t i o n .  
U s i b e l l i  w a n t e d  t o  d o  s o m e  e x p l o r a t o r y  d r i l l i n g  o n  m e n t a l  h e a l t h  
l a n d s  i t  h a s  u n d e r  l e a s e ,  w h i c h  J u d g e  G r e e n e  a l l o w e d ;  I d e m i t u s u  
n e e d e d  a m i n i n g  p l a n  a p p r o v e d , 7 b u t  J u d g e  G r e e n e  d e n i e d  t h e  m o t i o n .

T h e  p l a i n t i f f s  a l s o  f i l e d  a m o t i o n  f o r  a p r e l i m i n a r y  
i n j u n c t i o n  t o  p r e v e n t  t h e  t r a n s f e r  t o  t h e  g e n e r a l  f u n d  o f  t h e  
u n a p p r o p r i a t e d  o a l a n c e  in the. m e n t a l  h e a l t h  t r u s t  i n c o m e  a c c o u n t  
f o r  F Y  1 9 9 0  —  t h a t  is, t h e  p o r t i o n  o f  t h e  f i v e  p e r c e n t  o f
u n r e s t r i c t e d  g e n e r a l  f u n d  r e v e n u e s  a l l o c a t e d  t o  t h a t  a c c o u n t  u n d e r  
t h e  t r a n s i t i o n a l  p r o v i s i o n  o f  c h a p t e r  48 w h i c h  w a s  n o t  a p p r o p r i a t e d  

t o  f u n d  t h e  s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m . 8 T h e  s t a t e  o p p o s e d  o n  
t h e  g r o u n d s  t h a t  (1) t h e  F Y  1 9 9 1  b u d g e t  w a s  p r e d i c a t e d  o n  t h e  
t r a n s f e r  o f  t h o s e  f u n d s ,  a n d  p r e v e n t i n g  t h e  t r a n s f e r  h a d  t h e  
p o t e n t i a l  t o  u n b a l a n c e  t h e  b u d g e t ,  a n d  (2) p r e p a r a t i o n  o f  t h e  F Y  
1 9 9 1  b u d g e t  b e g a n  i n  t h e  f a l l  o f  1 9 8 9  a n d  w a s  c o n c l u d e d  w i t h  
l e g i s l a t i v e  p a s s a g e  o f  t h e  o p e r a t i n g  b u d g e t  a t  t h e  e n d  o f  t h e  1 9 9 0  
s e s s i o n ,  a n d  i t  w a s  u n f a i r  t o  a l l o w  t h e  p l a i n t i f f s  t o  c h a l l e n g e  t h e  
t r a n s f e r  o f  f u n d s  o n  w h i c h  t h e  b u d g e t  w a s  p r e d i c a t e d  a f t e r  i t  
cilready h a d  b e e n  e n a c t e d .  F o l l o w i n g  o r a l  a r g u m e n t  o n  A u g u s t  6, 
L 9 9 0 , J u d g e  G r e e n e  d e n i e d  t h e  p l a i n t i f f s '  p r e l i m i n a r y  i n j u n c t i o n  
m o t i o n  t o  p r e v e n t  t h e  t r a n s f e r  o f  f u n d s  o n  t h e  g r o u n d  t h a t  t h e  
p o t e n t i a l  h a r m  t o  t h e  s t a t e  o f  a n  u n b a l a n c e d  b u d g e c  o u t w e i g h e d  a n y  

p o t e n t i a l  h a r m  t o  t h e  p l a i n t i f f s .  J u d g e  G r e e n e  c a u t i o n e d ,  h o w e v e r ,  
t h a t  t h e  s t a t e  s h o u l d  n o t  r e l y  o n  s u c h  t r a n s f e r s  t o  b a l a n c e  t h e  
b u d g e t  i n  t h e  f u t u r e  u n l e s s  t h e  s t a t e  c o u l d  s h o w  t h a t  t h e  n e c e s s a r y  
e x p e n s e s  o f  t h e  s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m  h a d  b e e n  m e t .

T h e  p l a i n t i f f s  a l s o  m o v e d  f o r  a d e c l a r a t o r y  j u d g m e n t  t h a t  
t h e  E n a b l i n g  A c t  r e q u i r e s  t h a t  t h e  l e g i s l a t u r e  c o n s i d e r  t h e  s t a t e ' s  
m e n t a l  h e a l t h  n e e d s  i n d e p e n d e n t l y  of a n y  o t h e r  s t a t e  n e e d s  a n d ,  t o  
t h e  e x t e n t  t h a t  m e n t a l  h e a l t h  t r u s t  r e v e n u e s  a r e  a v a i l a b l e ,  m u s t  
f u n d  p r o g r a m s  t o  m e e t  t h o s e  n e e d s  r e g a r d l e s s  o f  a n y  o t h e r  n e e d s  
w h i c h  m i g h t  e x i s t .  T h a t  m o t i o n  is s t i l l  p e n d i n g .

L e g i s l a t i o n  t o  d e a l  w i t h  t h e  c a s e  w a s  i n t r o d u c e d  a t  t h e  
b e g i n n i n g  o f  t h e  1 9 9 1  l e g i s l a t i v e  s e s s i o n  (SB 65 a n d  H B  79) . A s  
i n i t i a l l y  i n t r o d u c e d ,  it w o u l d  h a v e  (1) r e t u r n e d  u n e n c u m b e r e d

7 T h e  M a t a n u s k a - S u s i t n a  B o r o u g h  m o v e d  f o r  l e a v e  t o  f i l e  a n  a m i c u s  
b r i e f  i n  s u p p o r t  o f  I d e m i t s u ;  t h e  W i s h b o n e  H i l l  c o a l  p r o j e c t  w o u l d  
c r e a t e  a p p r o x i m a t e l y  2 0 0  n e w  j o b s  in t h e  M a t - S u  B o r o u g h .

8 T h e  f i v e  p e r c e n t  t o t a l e d  $ 1 2 5  m i l l i o n ;  $44. m i l l i o n  w a s  
a p p r o p r i a t e d  f o r  t h e  s t a t e ' s  m e n t a l  h e a l t h  p r o g r a m ,  l e a v i n g  a n  
u n a p p r o p r i a t e d  b a l a n c e  o f  $ 8 1  m i l l i o n .



t h e r e a f t e r .

O n  O c t o b e r  26, 1991, e i g h t  e n v i r o n m e n t a l  a n d  f i s h i n g
o r g a n i z a t i o n s  c h a l l e n g e d  c h a p t e r  66 o n  a  n u m b e r  o f  g r o u n d s :  (l)
t h a t  a r t i c l e  V I I I ,  s e c t i o n  10 o f  t h e  A l a s k a  C o n s t i t u t i o n  r e q u i r e s  
" o t h e r  s a f e g u a r d s  o f  t h e  p u b l i c  i n t e r e s t "  b e y o n d  p u b l i c  n o t i c e  
p r i o r  t o  d i s p o s a l  o f  s t a t e  l a n d s  a n d  c h a p t e r  66 d i d  n o t  i n c l u d e  

s u c h  s a f e g u a r d s  e i t h e r  b e f o r e  c o n v e y a n c e s  t o  t h e  T r u s t  A u t h o r i t y  o r  
d i s p o s a l  b y  t h e  T r u s t  A u t h o r i t y  a n d  t h e r e f o r e  is u n c o n s t i t u t i o n a l ;
(2) t h a t  c h a p t e r  66 d o e s  n o t  p r o v i d e  f o r  d e p o s i t  o f  a n y  m i n e r a l  
r e v e n u e s  f r o m  t h e  r e c o n s t i t u t e d  t r u s t  in t h e  p e r m a n e n t  f u n d  a n d  
t h e r e f o r e  is u n c o n s t i t u t i o n a l ;  (3) t h a t  t h e  c o n v e y a n c e  o f  t h e  
m i n e r a l  e s t a t e  i n  e x c h a n g e  l a n d s  t o  t h e  T r u s t  A u t h o r i t y  w o u l d  
v i o l a t e  s e c t i o n  6 (i ) o f  t h e  A l a s k a  S t a t e h o o d  A c t ;  (4) t h a t  
r e q u i r i n g  t h e  c o n v e y a n c e  of l a n d s  t o  t h e  T r u s t  A u t h o r i t y  i s  a n  
a p p r o p r i a t i o n  o f  l a n d s  a n d  c h a p t e r  66 t h e r e f o r e  i’ e l u d e s  a n  
a p p r o p r i a t i o n  i n  a s u b s t a n t i v e  b i l l  in v i o l a t i o n  o f  a r t i c l e  II, 
s e c t i o n  13; (5) t h e  p l e d g i n g  o f  l a n d s  a s  s e c u r i t y  f o r  p e r f o r m a n c e  
t h r o u g h  t h e  h y p o t h e c a t i o n  p r o v i s i o n s  o f  c h a p t e r  66 w a s  
u n c o n s t i t u t i o n a l  a s  v i o l a t i n g  t h e  t h r e e  r e a d i n g s  r e q u i r e m e n t  o f  
a r t i c l e  II, s e c t i o n  14, b e i n g  t o o  b r o a d  a d e l e g a t i o n  t o  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s ,  v i o l a t i n g  t h e  " o t h e r  s a f e g u a r d s "  
p r o v i s i o n  o f  a r t i c l e  V I I I ,  s e c t i o n  10, a n d  v i o l a t i n g  t h e  " p u b l i c  
t r u s t ; "  (6) t h a t  t h e  p l a n n i n g  a n d  c l a s s i f i c a t i o n  p r o v i s i o n s  o f  A S  
3 8 . 0 4  a n d  3 8 . 0 5  w o u l d  h a v e  t o  b e  f o l l o w e d  i n  r e c o n s t i t u t i n g  t h e  
m e n t a l  h e a l t h  t r u s t ;  a n d  (7) t h a t  t h e  f o r e s t  m a n a g e m e n t  p l a n s  
g o v e r n i n g  t h e  H a i n e s  S t a t e  F o r e s t  a n d  t h e  T a n a n a  V a l l e y  S t a t e  
F o r e s t  w o u l d  c o n t i n u e  t o  g o v e r n  m a n a g e m e n t  o f  t h e  o r i g i n a l  m e n t a l  
h e a l t h  l a n d s  w i t h i n  t h e i r  b o u n d a r i e s  e v e n  t h o u g h  c o n v e y e d  t o  t h e  
t r u s t .

T h e  a d m i n i s t r a t i o n  a n d  t h e  s e t t l i n g  p l a i n t i f f s  n e g o t i a t e d  
a n d  e n t e r e d  i n t o  a c o m p r e h e n s i v e  s e t t l e m e n t  a g r e e m e n t  t o  i m p l e m e n t  
c h a p t e r  66 o n  A p r i l  6, 1992, a n d  t h e  s t a t e  m o v e d  f o r  p r e l i m i n a r y  
c o u r t  a p p r o v a l  o f  t h e  p r o p o s e d  s e t t l e m e n t 9 o n  A p r i l  10, 1 9 9 2 .  O n  
M a y  4, 1992, t h e  s t a t e  a n d  t h e  s e t t l i n g  p l a i n t i f f s  j o i n t l y  m o v e d  t o  
m o d i f y  t h e  J u l y  9, 1 9 9 0  p r e l i m i n a r y  i n j u n c t i o n  a n d  t o  r e m o v e  t h e  
l i s  p e n d e n s  o n  o r i g i n a l  m e n t a l  h e a l t h  l a n d s  t h e  s t a t e  h a d  c o n v e y e d  
t o  p r i v a t e  t h i r d  p a r t i e s  (the " m o m s  a n d  p o p s " ) . T h e  s e t t l i n g  
p l a i n t i f f s  m o v e d  f o r  p r e l i m i n a r y  a p p r o v a l  o f  t h e  p r o p o s e d

9 B e c a u s e  t h i s  is a c l a s s  a c t i o n ,  c o u r t  a p p r o v a l  i s  r e q u i r e d  b e f o r e  
t h e  c a s e  c a n  b e  d i s m i s s e d .  T h e  c o u r t  p r o c e s s  i n v o l v e s  (1) 
p r e l i m i n a r y  a p p r o v a l  o f  t h e  p r o p o s e d  s e t t l e m e n t  a s  w i t h i n  t h e  r a n g e  
o f  p o s s i b l e  j u d i c i a l  a p p r o v a l ,  (2) n o t i c e  t o  m e m b e r s  o f  t h e  c l a s s  
t h a t  a s e t t l e m e n t  h a s  b e e n  p r o p o s e d ,  a n d  (3) a f o r m a l  h e a r i n g  a t  
w h i c h  a l l  c l a s s  m e m b e r s  m a y  e x p r e s s  t h e i r  v i e w s  o f  t h e  p r o p o s e d  
s e t t l e m e n t  t o  t h e  c o u r t .  T h e  c o u r t  m a y  o n l y  a p p r o v e  t h e  s e t t l e m e n t  
if it f i n d s  t h a t  it is f a i r ,  r e a s o n a b l e ,  a n d  a d e q u a t e .  T h e  p r i m a r y  
c r i t e r i o n  f o r  m a k i n g  t h a t  d e t e r m i n a t i o n  is t o  c o m p a r e  t h e  p r o p o s e d  
s e t t l e m e n t  w i t h  t h e  p r o b a b l e  o u t c o m e  o f  c o n t i n u e d  l i t i g a t i o n .

-9-


