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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 252

1994 LEGISLATIVE SESSION

Revision Date: Department Affected: Administration

Title: 'An Act prohibiting the BRU: Office of Public Advocacy
possession of child pornography.' Component: Office of Public Advocacy
Sponsor:  Senator Miller
Requestor Senate Judiciary COMPONENT SERIAL NO. 43
EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FY %5 FY % FY 97 FY 98 FY 9 FY 00

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0] 0] 0] 0] 0] 0]
CAPITAL EXPENDITURES 0 0 0 0 0 0
CHANGE INREVENUES () 0 0 0 0 0 0
FUNDING SOURCE: (Thousands of Do lars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL 0] 0] 0] 0] 0 0]
Estimate of any current year (FY 94) cost: $ 0

POSITIONS:

FULL-TIME 0] 0 0] 0 0] 0
PART-TIME 0 0] 0 0] 0] 0
TEMPORARY 0] 0 0] 0] 0] 0

ANALYSIS: (Attach a separate page if necessary.)

Prepared by: Brant McGee Phone: 274 1634
Division: ~ Office of Public Advocacy Date:

Approved by Commissioner/ Nancy Bear Useral
Agency: Department of Administration Date:

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE

For further distribution information call the Governor's Legislative Office
Rev 01/ Page J of 1
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FISCAL NOTE

STATE OF ALASKA BILL NO. SB 252
1994 LEGISLATIVE SESSION

Revision Date: Dopt. Allectod: ~ Administration
Title: "An Act prohibiting possession of child _8RU Public Defender Agency

pornography....* Component: Public Dolender Agency
Sponsor: Miller
Requestor: (S) Jud COMPONENT SERIAL NO. 1631
Expenditures/Revenues (Thousands ol Dollars)

OPERATING EXPENDITURES FY95 FY96 FY97 FY98 FY99 FYO00
PERSONAL SERVICES 0.0 0.0 0.0 0.0 0.0 0.0
TRAVEL 0.0 0.0 0.0 0.0 0.0 0.0
CONTRACTUAL 0.0 0.0 0.0 0.0 0.0 0.0
SUPPLES 0.0 0.0 0.0 0.0 0.0 0.0
EQUIPMENT 0.0 0.0 0.0 0.0 0.0 0.0
LAND & STRUCTURES 0.0 0.0 0.0 0.0 0.0 0.0
GRANTS, CLAIMS 0.0 0.0 0.0 0.0 0.0 0.0
MISCELLANEOUS 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 0.0 0.0 0.0 0.0 0.0
CHANGE IN REVENUES ( ) 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 GF Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1006 GF/MHTIA 0.0 0.0 0.0 ! 0.0 0.0
Other 0.0 0.0 0.. 0.0 0.0
Total 0.0 0.0 00 J 0.0 0.0
Estimate of current year (FY94) cost: none

POSITIONS:

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0
ANALYSIS: (Attach a separate page if necessary)

Prepared by: John Salemi, Director Phone: 264-4400

Division: Public Defender Agency n Date:

Approved by Commissioner: Nancy Bear Usef# 1 / Date: /// £ N7 <
Agency: Administration \|V ‘

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLAT1V. OFFICE
For further distribution information call the Governor's Legislative Office Pop Id1



FISCAL NOTE
STATE OF ALASKA BILL NO.
1994 LEGISLATIVE SESSION
Revision Date DepL Affected: Corructions
Title Ail act orohihicinp: ‘3RU: Nona
of child riornocraohyv Component: None

Sponsor. Sanator M illar

RequBstor. Senace Judiciary COMPONENT SERIAL NO. N/A

_S!

Expenditures/Revenues (Thousands of Dollars)
OPERATING EXPENDITURES Y % FY % ry 97 FY 8 =) FY 00

PERSONAL SERVICES 1 !

TRAR 1

CONTRACTUAL

SUPPLIES

EQUIPMENT
“LANDS STRUCTURES
| GRANTS. CLAIMS
AMISCELLANEOUS

TOTAL OPERATING 0 0 0 0 Q n

N

CAPITAL EXPENDITURES 0 0 0 1 0 0 0

[CHANGE IN REVENUES { ) 0] 0 0 1 0] 0 0

FUND SOURCE (Thousands of Dollars)
10C2 Federal Receipts . 1

1008 GF Match
1004 GF 1

100E GFIProgram Receipts 1

1006 GF/VHT1A

Other !

TOTAL 0 0 0 1 0 0o J 0

Eatimata of any currant year (FY94) oort $ 0

POSITIONS
FULL-TIME

PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if nacsssary)

According to the Department of Law, ic is unlikely chat prosecutions tor this offense
would occur except in conjunction with other more serious offenses.
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FISCAL NOTE
STATE OF ALASKA BILL NO:  SB 29?
1994 LEGISLATIVE SESSION

Revision Date: Dept. Affected: Pnhlic Rafptv
Title: " An ar.r nrnhihitinn rhp pnsspssinn of BRU: Alaska staTP Trnnnprg
child nnmngranhy * Component: Derarhmpnrs

Sponsor: ..Sftnflmc-Miller.
Requestor: Senate Judiciary COMPONENT SERIAL NO. 799

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation nor included)
OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL
REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1006 GF/MHTIA

Other

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of current year (FY 94) impact: $
POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)

No fiscal impact upon the Alaska State Troopers is anticipated.

Prepared By: Francis C. Allan Phone: (907)
Division: -Alaska .Staie .. TrQoofits / Date: Ql/2Qiaa
Date: Q1/24/94

Approved by Commissioner:
RichardTL. .Burton. Pent nf Puhlic Safety

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE

Agency:

For further distribution information call the Governor's Legislative Office
Rv 12 9 Page 1 of



FISCAL NOTE
STATE OF ALASKA BILL NO. SB 252
1994 LEGISLATIVE SESSION

Revision Date: January 21.1 994 Department Affected: Department of Law
Title: "An Act prohibiting the possession of child BRU: Prosecution
pornooraphy.” Component: _AN

Sponsor: Senator Miller
Requestor: Senator Miller COMPONENT SERIAL NO. 0085 through 0090

EXPENDITURES/REVENUES:

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY 00
PERSONAL
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL
REVENUE

FUNDING:

1002 Federal

1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSIS: (Attach a separate page if necessary.)
Please see the attached analysis.

n .\ / j 2

I\ a:AX _
Prepared by: Richard I. Peoues. Direetm n ~ Phone: 465-3672
Division: Administrative Services Division Date: January 21.1994

Approved by Commissioner: Bruce M. Botelho™ Attorney General
Agency; Department of Law Date: January 21. 1994



FISCAL NOTE
STATE OF ALASKA BILL NO. _SB,252
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

to establish the crime of possession of child pornography punishable as a class B

This bill amends AS 11.61
in most cases, evidence to support a

misdemeanor. The department does not anticipate a fiscal impact because,
prosecution would probably only come to lightin conjunction with the investigation of more serious offenses, such as child

sexual abuse or drug possession.



Any adult who Aexually violate.A a child 'k, by definition,
a child moleAten. VnofeAAional Atudy of thiA activity eA-
tabliAheA collection of child ponn aA a "yvien"™ in the life
of virtually eveny identified child moleAten..

StudieA Aummaniged in the final nepont of the lateAt Attonney
(Jenenal'A CommiAAion on 'Ponnoynaphy indicate thoAe who Aexually
exploit childnen do ao fon a wide nanye of neaAonA, and come
fnom a wide annay of backynoundA, and occupationA, but it
AeemA helpful to ynoup them into two cateyonieA: "Aituational”
and "pnefenential™ moleAtenA. the fonmen ane people who act
out of Aome AeniouA Aexual o pAycholoyical need but chooAe
childnen aA victimA only when they ane neadily and Aafely
acceAAible. "Vnefenential” moleAtenA, on the othen hand,

ane thoAe with a clean Aexual pnefenence fon childnen ("pedo-
phileAl in common uAaye) who can only Aatinfy the demandA of
that pnefenence thnouyh child victimA. "Pnefenential” abuAenA
collect child ponnoynaphy and/on enotica utmoAt aA a matten

of counAe. It 'R unclean how lanye each of theAe neApec.tive
cateyonieA 'k, but it doeA Aeem appanent that "pnefenential”
child moleAtenA oven the lony tenm victimise fan mone childnen
than do "Aituational” abuAenA. fpy (37-35)

Alao Ahown in one of the AtudieA Aummaniged 'k the 6-Atep
"life cycle” of child ponnoynaphy. . lypically, Atep one 'k
the diAplay of exiAtiny child ponnoynaphy to a potential
victim, obntenAibly fon "Aex education”. Step 2, attempt to
convince child explicit Aex 'k acceptable, even deAinable.
Step 3, child ponn uAed to convince childnen ane Aexually
active - it'a oh. Step k, child ponnoynaphy deAenAitigeA-
lowenA child'a inhibitionA. Step 5> Acem of theAe acaaionA
pnoyneAA to Aexual activity. Step 6, photoynaphA on movieA
ane taken of the Aexual activity (Aubnequently UAed aa Step
/ with the next victim, thuA penpetuatiny the cycle).

the pain Auffened by childnen uAed in ponnoynaphy 'k often
devaAtatiny, and alwayA Aiynificant. In the Ahont tenm the
effectA of Auch involvement include depneAAion, auicidal

thouyhtA, feelinyA of Ahame, yuilt, alienation fnom family



and peanAf and maAAive acute anxiety. VictimA in the lonyen
tenm may AucceAAfully "inteynate" the event, panticulanly
with pAychiatnic help, but many will likely Auffen a nepe-
tition of the abuAe cycle (thiA time aA the abuAenJ, chnonic
low Aelf eAteem, depneAAion, anxiety neyandiny Aexuality,
nole confuAion, a fnaymented AenAe of Aelf, and poAAible
entny into delinquency on pnoAtitution. a1, of counAe,
will Auffen the ayony of knowiny the necond of thein Aexual
abuAe -e in cinculation, Ha effectA on thein futune liveA
unknowable and beyond thein contnol. /hat may well be thein
moAt unhealable wound, fpy. /36)

/he commiAAion ulao noteA Aome AtateA have made poAAeAAion
(of kiddie ponnJ illeyal, and conAidenA thiA action an
"extnemely effective™ weapon ayainAt child moleAtenA. (py /3k)

Sevenal AtateA cunnently have AtatuteA which claAAify Aexual
exploitation of childnen aA a felony, includiny poAAeAAion
of child ponnoynaphy. Some of theAe AtateA alAo mandate
neyiAtnation of Aex-cnime felonA; a bnief liAt of citationA
accompanieA thiA Atatement.

ConAideniny the life-Ahatteniny effect on oun youth, I would
ark in the AtnonyeAt of tenmA, that you enact thiA leyiAlation
pnohibitiny the poAAeAAion of child ponnoynaphy in the Atate
of AlaAka. | would ulao aAk that you put Aome UCAL JOCTH in
it! Let'a make AlaAka'a Atatute amony the AtnonyeAt, not the
weakeAt. Have the finAt conviction nequine neyiAtnation on

a Atate law enfoncement neiwonk, and link that neyiAtnation
nequinemetn to life-time pnobation, aA necommended by the
hedenal CommiAAion. fRecommendation *53, ps- 157)

fteApectfully,

Hobent IH Head, Sn.

Chai
AIaAkaaII-riJnan HelationA CommiAAion



States Having Laws Requiring Registration of Sex Offenders

STATE STATUTE NUMBER
Alabama 813A-11-200
Arizona 13-3821
Arkansas 12-12-901
California Penal Code 290
Colorado 18-3-412.5
ldaho 18-8303
Illinois Chapter 730-150/2
Louisiana 15:542

Maine 34A Sec. 11003
Minnesota 243 .1%6

Nevada 207.151

New Hampshire 632-A:12
Oklahoma 57 stat. 8582
Rhode Island 11-37-16

Utah 177-27-21.5
Washington 9A.44.130

West Virginia 61-8F-2



PAGE 1

Citation Rank(R) Database Mode
UT ST s 76-5a-3 R 27 OF 35 UT-ST-ANN Page
U.C.A. 1953 s 76-5a-3

UTAH CODE, 1953
TITLE 76 . CRIMINAL CODE
CHAPTER 5a. SEXUAL EXPLOITATION OF CHILDREN
Copyright (c) 1953, 1960-1963,1966, 1968-1971, 1973, 1974, 1976-1978, 1981,
1982, 1984 by The Allen Smith Company; Copyright (¢) 1986-1994 by The Michie
Company. All rights reserved.
Current through Ch. 17 of the 1993 2nd Sp. Sess. of the 50th Legislature

76-5a-3 Sexual exploitation of a minor.

(1) A person 1is guilty of sexual exploitation of a minor:

(a) When he knowingly produces, distributes, possesses, oOr possesses with
intent to distribute, material or a live performance depicting a nude or
partially nude minor for the purpose of sexual arousal of any person or any
person®s engagement in sexual conduct with the minor.

(b) If he is a minor®"s parent or legal guardian and knowingly consents to
or permits that minor to be sexually exploited under Subsection (1)(a)
above.

(2) Sexual exploitation of a minor is a felony of the second degree.

History: C. 1953, 76-5a-3, enacted by L. 1983, ch. 87, s 1; 1985, ch. 226, s 3.
NOTES, REFERENCES, AND ANNOTATIONS

Amendment Notes. - The 1985 amendment substituted "minor"™ for "child" 1in six
places; and inserted "possesses"” after "distributes” 1in Subsection (I)(a).

NOTES TO DECISIONS
ANALYSIS

Intent.
Sexual abuse of child.

Intent.

Evidence insufficient to support inference of intent by defendants to allow
photographing of partially nude child. See State v. Workman, 806 P.2d 1198
(Utah Ct. App.), aff"d, 852 P.2d 981 (Utah 1993).

Sexual abuse of child.

Subsection (1)(a) and s 76-5-404.1 (sexual abuse of a child) were not
designed to proscribe parallel conduct. State v. Bishop, 753 P.2d 439 (Utah
1988).

u. C. A. 1953 s T76-5a-3
UT ST s 76-5a-3
END OF DOCUMENT
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UT ST s 77-27-21.5 R 1 OF 2 UT-ST-ANN Page
U.C.A. 1953 s 77-27-21.5

UTAH CODE, 1953
TITLE 77 . UTAH CODE OF CRIMINAL PROCEDURE
CHAPTER 27 . PARDONS AND PAROLES
Copyright (¢) 1953, 1960-1963, 1966, 1968-1971, 1973, 1974, 1976-1978, 1981,
1982, 1984 by The Allen Smith Company; Copyright (c) 1986-1994 by The Michie
Company. All rights reserved.
Current through Ch. 17 of the 1993 2nd Sp. Sess. of the 50th Legislature

7T7-27-21.5 Sex offender registration - Information system -- Law enforcement
and courts to report - Registration - Penalty - Temporary releases -
Effect of expungement.

(1) As used 1in this section:

(a) "Department” means the Department of Corrections.

(b) "Register”™ means to comply with the rules of the department made under
this section.

(c) "Sex offender™ means any person convicted by this state of violating
Section 76-7-102 or 76-9-702.5, or of committing or attempting to commit a
felony under Title 76, Chapter 5, Part 4, Sexual Offenses and any person
convicted by any other state of an offense which if committed or attempted
in this state would be punishable as one or more of these offenses. "Sex
offender™ also means all persons committed to a state mental hospital by
reason of their mental incapacity and their commission or alleged commission
of one or more offenses listed in this subsection.

(2) he department, to assist in investigating sex-related crimes and in
apprehending offenders, shall:

(a) develop and operate a system to collect, analyze, and maintain
information on sex offenders and sex offenses;

(b) make information collected and developed underthis section available
to law enforcement agencies in this state and other states; and

(c) establish security systems to ensure thatonly authorized personnelmay
gain access to information gathered under thissection.

(3) AlIl law enforcement agencies shall, 1in the manner prescribed by the
department, inform the department of:

(a) the receipt of a report or complaint of an offense listed in
Subsection (1)(c), within three working days; and

(b) the arrest of a personsuspected of violating any of the offenses
listed in Subsection (1)(c), within fiveworking days.

(4) Upon convicting a personof any of the offenses listed in Subsection
(I)(c), or any lesser included offense, the convicting court shall within ten
working days forward a copy of the judgment and sentence to the department.

(5) All sex offenders in the custody of the department shall beregistered by
agents of the department upon:

(a) being placed on probation;

(b) commitment to a secure correctional facility operated by orunder
contract to the department;

(c) release from confinement to parole status, termination or expiration of

sentence, or escape,;



UT ST s T77-27-21.5 PAGE 2
TEXT

(d) entrance to and release from any community-based residential progranm
operated by or under contract to the department; or
(e) termination of probation or parole.

(6) AIl sex offenders not in the custody of the department who are confined
in a correctional facility not operated by or under contract to the department
shall, upon release from cofinement, be registered with the department by the
sheriff of the county in which the offender is confined.

(7)) AlIl sex offenders confined in a state mental hospital shall be registered
with the department by the hospital before September 1, 1987 . AIl sex offenders
committed to a state mental hospital shall be registered with the department by
the hospital upon admission and upon discharge.

(8) Any sex offender not registered under Subsection (), (), or (7) shall,
before September 1, 1987, register with the office of the department nearest to
his residence.

(9) AlIl sex offenders shall, for the first five years after termination of
sentence, again register within ten days of changing their place of habitation.

(10) An agency that registers a sex offender shall inform him of his duty to
comply with the continuing registration requirements of this section.

(1) (@) A sex offender who knowingly fails to register under this section 1is

guilty of a class A misdemeanor and shall be sentenced to serve a term of

incarceration for not fewer than 90 days and also at least one year of

probation.

(b) Neither the court nor the Board of Pardons may release a personwho
violates this section from serving a term of at least 90 days and of
completing probation of at Jleast one year. This subsection supersedesany

other provision of the law <contrary to this section.

(12) Information collected under this section is classified as private,
controlled, or protected under Title 63, Chapter 2, Government Records Access
and Management Act, and 1is available to the following only jn the performance
of their duties:

(a) law enforcement agencies;

(b) the State Office of Education; and

(c) the department.
(13) (@) If a sex offender is to be temporarily sent outside a secure
facility in which he is confined or any assignment, 1including, without
limitaton, firefighting or disaster control, the official who has custody

of the offender shall, within a reasonable time prior to removal from the

secure facility, notify the local law enforcement agencies where the
assignment is to be filled.

(b) This subsection does not apply to any person temporarily released under
guard from the institution in which he is confined.

(14) Notwithstanding Section 77-18-2 regarding expungement, a person
convicted of any offense listed in Subsection (I)(c) 1is not relieved from the
responsibility to register under this section.

(15) The department may make rules necessary to implement this section.

History: C. 1953, 77-27-21.5, enacted by L. 1987, ch. 156, s 1; 1989, ch.
143, s 3: 1991, ch. 259, s 74: 1992, ch. 280, s 61.
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OK ST T. 57 s 582 R 1 OF 2 OK-ST-ANN Page
57 OKL.ST.ANN. s 582

OKLAHOMA STATUTES ANNOTATED
TITLE 57 . PRISONS AND REFORMATORIES
CHAPTER 8B. SEX OFFENDERS REGISTRATION ACT
COPR. (c) WEST 1994 No Claim to Orig. Govt. Works
Current through Chapter 366, approved 6/11/93

s 582 . Persons and crimes to which act applies

The provisions of the Sex Offenders Registration Act [FN1] shall apply to any
person who, after November 1, 1989, has been convicted, whether upon a verdict
or plea of guilty or upon a plea of nolo contendere, or received a suspended
sentence for a crime or an attempt to commit a crime provided for in Sections
885, 888, 1021, except for a crime provided for in paragraph 1 of subsection A
of Section 1021, 1021.2, 1021.3, 1087, 1088, 1114 or 1123 of Title 21 of the
Oklahoma Statutes or who enters this state after November !, 1989, and who has
been convicted or received a suspended sentence for a crime or attempted crime
which, if committed or attempted in this state, wuld be a crime or an attempt
to commit a crime provided for in any of said laws. The provisions of the Sex

Offenders Registration Act shall apply to any personwho enters thisstate on
or after September 1, 1993, andwho hasreceived adeferredjudgment for a
crime or attempted crimewhich,if committed orattempted 1in thisstate, would

be a crime or an attempt to commit a crime provided for in Section 885, 888,
1021, except for a crime provided for in paragraph 1! of subsection A of Section
1021, 1021.2, 1021.3,_1087, 1088, 1114 or 1123 of Title 21 of the Oklahoma
Statutes. The provisions of the Sex Offenders Registration Act shall not apply
to any such person while the person is incarcerated in a correctional
institution of the Department of Corrections.

1991 Main Volume Credit(s)
Laws 1989, c. 212, s 2, eff. Nov. 1, 1989.
1994 Rocket Part Credit(s)
Amended by Laws 1993, c. 166, s 4, eff. Sept. 1, 1993.
[FN1] Section 581 et seq. of this title.
57 OKL. ST. ANN. s 582

OK ST T. 57 s 582
END OF DOCUMENT



PAGE 1

Citation Rank(R) Database Mode
OK ST T. 21 s 1021 R 1 OF &6 OK-ST-ANN Page
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OKLAHOMA STATUTES ANNOTATED
TITLE 21. CRIMES AND PUNISHMENTS
PART IV. CRIMES AGAINST PUBLIC DECENCY AND MORALITY
CHAPTER 39 . INDECENT EXPOSURE, OBSCENITY AND DISORDERLY HOUSES
COPR. (c) WEST 1994 No Claim to Orig. Govt. Works
Current through Chapter 366, approved 6/11/93

s 1021. Indecent exposure- Indecent exhibitions- Obscene or indecent writings,
pictures, etc.- Solicitation of minors

A. Every person who willfully either:

1. lewdly exposes his person or genitals in any public place, or in any place
where there are present other persons to beoffended or annoyed thereby,

2 . procures, counsels, or assists any person to expose such person,or to make
any other exhibition of such person to public view or to the view ofany number
of persons, for the purpose of sexual stimulation of the viewer,

3. writes, composes, stereotypes, prints, photographs, designs, copies, draws,
engraves, paints, molds, cuts, or otherwise prepares, publishes, sells,
distributes, keeps for sale, or exhibits any obscene or indecent writing,
paper, book, picture, photograph, motion picture, figure, or form of any
description, or

4 . makes, prepares, cuts, sells, gives, loans, distributes, keeps for sale, or
exhibits any disc record, metal, plastic, or wax, wire or tape recording, or
any other kind of sound recording of any obscene or indecent language, poetry,
or songs, or who speaks any words by means of a telephone to any person which
are offensive to decency or are calculated to excite vicious or lewdthoughts
or acts, or who speaks any other communicable words which are offensive to
decency cr are adapted to excite vicious or lewd thoughts or acts,

shall be guilty, upon conviction, of a felony and shall be punished by the
imposition of a fine of not less than One Hundred Dollars ($100.00) nor more
than Ten Thousand Dollars ($10,000.00) or by imprisonment for not less than
thirty (30) days nor more than ten (10) years, or by both such fine and
imprisonment.

B. Every person who:

1. willfully solicits or aids a minor child to perform, or

2 . shows, exhibits, loans, or distributes to a minor child any obscene or
indecent writing, paper, book, picture, photograph, motion picture, figure, or
form of any description for the purpose of inducing said minor to participate
in,

any act specified in paragraphs 1, 2, 3 or 4 of subsection A of this section
shall be guilty, upon conviction, of a felony and shall be punished by
imprisonment in a tate correctional institution for not less than ten (10)
years nor more than thirty (30) years.

1983 Main Volume Credit(s)
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NV ST 200.710 R 175 OF 409 NV-ST-ANN Page
N.R.S. 200.710

NEVADA REVISED STATUTES
TITLE 15. CRIMES AND PUNISHMENTS.
CHAPTER 200 . CRIMES AGAINST THE PERSON.
Use of Minors in Pornographic Performances
Copyright (c) 1986-1993 by The Michie Company. All rights reserved.
Current through Ch. 669, approved 10-1-93

200.710 Using minor in producing pornography unlawful.

A person who knowingly uses, encourages, entices or permits a minor to
simulate or engage 1in or assist others to simulate or engage in sexual conduct
to produce a performance shall be punished as provided in NRS 200 .750.

(1979, p. 437; 1983, p. 815.)
NOTES, REFERENCES, AND ANNOTATIONS
Cross references. - As to pornography involTxng minor, see NRS 217 .050.

RESEARCH REFERENCES

Validity, construction, and application of statutes or ordinances regulating
sexual performance by child. 21 A_L.R.4th 239.

LEGAL PERIODICALS

Review of Selected Nevada Legislation, Criminal Procedure, 1985 Pac. L.J.
Rev. Nev. Legis. 83.

N. R. S. 200.710
NV ST 200.710
END OF DOCUMENT
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N.R.S. 200.730

NEVADA REVISED STATUTES
TITLE 15. CRIMES AND PUNISHMENTS.
CHAPTER 200. CRIMES AGAINST THE PERSON.
Use of Minors 1in Pornographic Performances
Copyright (c) 1986-1993 by The Michie Company. All rights reserved.
Current through Ch. 669, approved 10-1-93

200.730 Possession of visual presentation depicting sexual conduct of person
under 16 years of age unlawful; penalties.

A person who knowingly and willfully has 1in his possession any filnm,
photograph or other visual presentation depicting a person under the age of 16
years engaging in or simulating, or assisting others to engage in or simulate,

sexual conduct:
1. For the first offense, 1is guilty of a gross misdemeanor.
2 . For any subsequent offense, shall be punished by imprisonment in the
state prison for not less than | year nor more than 6 years and may be
further punished by a fine of not more than $5,000.

(1983, p. 814; 1985, p. 1412; 1987, ch. 369, s 1, p. 846.)
NOTES, REFERENCES, AND ANNOTATIONS

Cross references. -— As to punishment for gross misdemeanors, see NRS
193 .140.

OPINIONSOF ATTORNEY GENERAL

Section constitutional. - This section, prohibiting possession of child
pornography, 1is constitutional. AGO 87-11 (6-1-1987).

RESEARCH REFERENCES

Validity, construction, and application of statutes or ordinances regulating
sexual performance by child. 21 A.L.R.4th 239.

LEGAL PERIODICALS

Review of Selected Nevada Legislation, Crimes, 1985 Pac. L.J. Rev. Nev.

Legis. 109.
Review of Selected Nevada Legislation, Crimes, 1987 Pac. L.J. Rev. Nev.

Legis. 59 .

N. R. S. 200.730
NV ST 200.730
END OF DOCUMENT
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IDAHO CODE
TITLE 18. CRIMES AND PUNISHMENTS
CHAPTER 83 . SEX OFFENDER REGISTRATION ACT
Copyright (c) 1948-1993 by The Michie Company. All rights reserved.
Current through Ch. 416 of the 52nd Legislature

18-8303 Application of chapter.

(1) The provisions of this chapter shall apply to any person who:
(a) On or after July 1, 1993, pleads guilty to or is found guilty of the
crime, or an attempt, a solicitation, or a conspiracy to commit a crime
provided for 1in section 18-1506 (sexual abuse of a child under sixteen years
of age), 18-1506A (ritualized abuse of a child), 18-1507 (sexual exploitation
of a child), 18-1507A (possession of sexually exploitative material for other
than a commercial purpose), 18-1508 (lewd conduct with a minor child), 18-
1508A (sexual battery of a minor child sixteen or seventeen years of age),
18-6101 (rape), 18-6108 (male rape), 18-6605 (crime against nature), or 18-
6608, Idaho Code, (forcible sexual penetration by use of a foreign object);
(b) Enters the state on or after July 1, 1993, and who has pled guilty to or
has been found guilty of any crime, an attempt, a solicitation or a
conspiracy to commit a crime 1in another state, territory, commonwealth, or
other jurisdiction of the United States that 1is substantially equivalent to
the offenses listed in subsection (l1)(a) of this section.
(c) Pleads guilty to or has been found guilty of a crime covered in this
chapter prior to July 1, 1993, and the person, as a result of the offense, 1is
incarcerated in a county jail facility or a penal facility or 1is under
.probation or parole supervision, on or after July 1, 1993.
) The provisions of this chapter shall not apply to any suh person while
the person 1is incarcerated in a correctional institution of the department of
correction or a county jail facility.

[1-C., s 18-8303, as added by 1993, ch. 155, s 1, p. 391.]
HISTORICAL NOTES
Compiler®s Notes. The words 1in parentheses so appeared in the law as enacted.
REFERENCES
This section 1is referred to in ss 18-8307, 18-8310.
1. C. s 18-8303

ID ST 18-8303
END OF DOCUMENT
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IDAHO CODE
TITLE 18. CRIMES AND PUNISHMENTS
CHAPTER 15. CHILDREN AND LUNATICS
Copyright (c) 1948-1993 by The Michie Company. All rights reserved.
Current through Ch. 416 of the 52nd Legislature

18-1507 Sexual exploitation of a child.

(1) The legislature hereby finds and declares that the commercial sexual
exploitation of children constitutes a wrongful invasion of the child"s right
of privacy and results in social, developmental, and emotional injury to the
child; that a child below the age of eighteen (18) years 1is incapable of giving
informed consent to the use of his or her body for a commercial purpose; and
that to protect children from commercial sexual exploitation it is necessary to
prohibit the production for trade or commerce of material which involves or is
derived from such exploitation and to exclude all such material from the
channels of trade and commerce.

(2) As used in this section, unless the context otherwise requires:

(a) "Bestiality™ means a sexual connection in any manner between a human
being and any animal.

(b) "Child"™ means a person who is less than eighteen (18) years of age.

(c) "Commercial purpose” means the intention, objective, anticipation, or
expectation of monetary gain or other material consideration, compensation,
remuneration, or profit.

(d) "Erotic fondling™ means touching a person®s clothed or unclothed genitals
or pubic area, developing or undeveloped genitals or pubic area (if the
person is a child), buttocks, breasts (if the person is a female), or
developing or undeveloped breast area (if the person is afemale child), for
the purpose of real or simulated overt sexual gratification or stimulation of
one or more of the persons involved. "Erotic fondling” shall not be construed
to include physical contact, even if affectionate, which is not for the
pupose of real or simulated overt sexual gratification or stimulation of one
or more of the persons involved.

(e) "Erotic nudity” means the display of the human male or female genitals or
pubic area, the undeveloped or developing genitals or pubic area of the human
male or female child, the human female breasts, or the undeveloped or
developing breast area of the human female child, for the purpose of real or
simulated overt sexual gratification or stimulation of one or more of the
persons involved.

(f) "Explicit sexual conduct” means sexual intercourse, erotic fondling,
erotic nudity, masturbation, sadomasochism, sexual excitement, or bestiality.
(g) "Masturbation” means the real or simulated touching, rubbing, or
otherwise stimulating of a person®s own clothed or unclothed genitals or
pubic area, developing or undeveloped genitals or pubic area (if the person
is a child), buttocks, breasts (if the person is a female), or developing or
undeveloped breast area (if the person is a female child), by manual
manipulation or self-induced or with an artificial instrument, for the

purpose of real or simulated overt sexual gratification or arousal of the
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person.

(h) "Sadomasochism™ means:

1. Real or simulated flagellation or torture for the purpose of real or
simulated sexual stimulation or gratification; or

2 . The real or simulated condition of being fettered, bound, or otherwise

physically restrained for sexual stimulation or gratification of a person.

(i) "Sexual excitement” means the real or simulated condition of human male

or female genitals when in a state of real or simulated overt sexual

stimulation or arousal.

(J) "Sexual 1intercourse™ means real or simulated intercourse, whether

genital-genital, oral-genital, anal-genital, or oralanal, between persons of

the same or opposite sex, or between a human and an animal, or with an
artificial genital.

(k) "Sexually exploitative material”™ means any photograph, motion picture,

videotape, print, negative, slide, or other mechanically, electronically, or

chemically reproduced visual material which depicts a child engaged 1in,
participating 1in, observing, or being used for explicit sexual conduct.

(3) A person commits sexual exploitation of a child if, for any commercial
purpose, he knowingly:

(a) Causes, 1induces, or permits a child to engage in, or be used for, any

explicit sexual conduct; or

(b) Prepares, arranges for, publishes, produces, promotes, makes, sells,

finances, offers, exhibits, advertises, deals 1in, possesses, or distributes

any sexually exploitative material.

(4) The possession by any person of three (3) or more identical copies of any
sexually exploitative material shall create a presumption that such possession
is for a commercial purpose.

(5) The sexual exploitation of a child is afelony and shall be punishable by
imprisonment in the state prison for a periodnot to exceed fifteen (15) years
or by a fine not to exceed twenty-five thousand dollars ($25,000) or by both
such fine and imprisonment.

(6) If any provision of this section or the application thereof to any person
or circumstances 1is held 1invalid, such invalidity shall not affect other
provisions or applications of this section which can be given effect without
the invalid provision or application, and to this end the provisions of this
section are declared to be severable.

[t.¢c., s 18-1507, as added by 1983, ch. 256, s 1, p.678; am. 1987, ch. 177, s
1, p-. 352; am. 1992, ch. 145, s 2, p. 438.]

HISTORIC'iL NOTES
Compiler®s Notes. A former s 18-1507 which comprised S.L. 1957, ch. 197, s 2,
p.- 407; am. 1961, ch. 58, si, .86 was repealed by S.L. 1969, ch. 325, s 11.
The words in parentheses so appeared in the law as enacted.

REFERENCES

Cross Ref. Medical examination of victim, cost paid by law enforcement
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REFERENCES
agency, s [19-5303] 19-5302.

This section is referred to in ss 6-1701, 18-1500A, 18-8303, 19-2604, 19-
5307, 33-1208, 39-1113 and 72-1025.

ANNOTATIONS

Sexually Exploitative Material.

Because the statute narrowly and specifically defines sexually exploitative
material, and because of the lesser constitutional protections afforded this
material, officers involved in the search were not required to make a
subjective determination regarding the status of sexually exploitative
materials where it was immediately apparent to the officers upon viewing the
cover of the book that it contained sexually exploitative material; therefore
all three requirements for a valid plain view seizure were met. State v.
Claiborne, 120 Idaho 581, 818 P.2d 285 (1991).

It was immediately apparent to the officers searching defendant®s home that
book contained sexually exploitative material where the words on the front
cover and the words on the back cover alerted officers as to the contents and

a

clearly made it immediately apparent that sexually exploitative material 1in the

form of "Pedophilia ....... Photo I'llustrated” would be found inside, and a
cursory glance at the inner contents only served to confirm that conviction.
State v. Claiborne, 120 Ildaho 581, 818 P.2d 285 (1991).

I. C. s 18-1507
ID ST 18-1507
END OF DOCUMENT
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495 US 103, 109 L Ed 2d 98, 110S Ct 1691, reh den (US) 110 L Ed 2d 280,
110 S Ct 2G05

[No. 88-598G)

Argued December 5, 1989. Decided April 18. 1990.

Decision: Ohio held permitted, under Federal Constitution’s First Amend-
ment, to ban possession and viewing of child pornography; remand held
necessary to insure proof of each element of offense.

SUMMARY

An Ohio statute which was designed to combat child pornography made it u
crime for a person to possess or view any material or performance that shows
a minor who is not the person’s child or ward in a stale of nudity, except
under specilied circumstances. A person in Ohio was accused of violating the
statute after he was found to possess in his home four photographs, each of
which depicted a nude male adolescent posed in a sexually explicit position.
The accused's counsel, moving to dismiss the case before trial, alleged Hint
the statute was overbroad, in that it criminalized conduct that wns protected
under the Federal Constitution. The trial court overruled the motion to
dismiss and subsequently gave the jury instructions to which the nccused's
counsel mode no objection. The accused wns found guilty as charged, and his
conviction wns nfTirmed by nn Obio nppellnte court. The Supreme Court of
Ohio, affirming in turn, held timt (1) the Federal Constitution's First Amend-
ment does not prohibit slates from proscribing the privnle possession of child
pornography; (2) the statute wns not overbroad, because it wns to be construed
as (a) applying to only a depiction of nudity that "constitutes a lewd exhibi-
tion or involves a graphic focus on the genitals,”” and (b) including scienter as
an essential element of the offense; (3) the accused, by failing to make a timely
objection to the jury instructions os given, waived any claim Mint the trial
court erred in failing to instruct the jury that the term "nudity” referred to a
lewd cvhibition of the genitals; and (4) the instructions ns given were not
plainly erroneous (37 Ohio St 3d 249, 1525 NE2d 1363). The Ohio Supreme

Briefs of Counsel, p 809, infra.

OSBORNE vOHIO
(1990) <(95 US 10.1, 109 I. Ed 2d OB 110 S Ct 1191

Court denied a motion for rehearing and granted a slay pending appeal to the
United Stntes Supreme Court.

On appenl, the United Stntes Supreme Court reversed and remanded. In nn
opinion by W hite,J., joined by Reiinquist,Ch.J., and Blackmun,O'Connor,
Scai.a, and Kennedy, JJ., it was held that (1) Ohio’s proscription of the
possession and viewing of child pornography was permitted under the First
Amendment because (a) Ohio did not. rely on a paternalistic interest in
rcgulnting a person's mind, but rather sought to serve a compelling state
interest in protecting the victims of child pornography, and (b) it was
reasonable for the state to conclude that such proscriptions were necessary in
order to decrease the production of child pornography; (2) the statute, ns
construed by the Ohio Supreme Court to include the elements of scienter and
lewd exhibition, wns not unconstitutionally overbroad; (3) the Ohio Supreme
Court properly applied its narrowed construction of the statute to the
accused’s conduct, since the accused had had notice that his conduct was
proscribed; (4) the United States Supreme Court wns precluded from reaching
a due process claim involving the trial court's failure to instruct the jury ns to
scienter, because the failure of the nccused's counsel to comply with a stole
procedural rule requiring a timely objection to the jury instructions consti-
tuted an independent stnle-law ground adequate to support the result below;
(5) the United States Supreme Court was not precluded from reaching n due
process clnim involving the trial court's failure to instruct the jury ns to the
lewdness element of the offense, because counsel had pressed the issue of the
prosecution’s failure of proof on lewdness before the trial court, and, under
the circumstances, nothing would be gained by requiring counsel to object a
second time, specifically to the jury instructions; and accordingly (6) it was
necessary to remand the case for a new trial in ofder to insure that the
conviction stemmed from a finding that the prosecution had proved each of

the elements of the offense.

Blackmun, J., concurring, joined the court’s opinion and expressed the
view that the United States Supreme Court's ability to entertain the nccused's
due process claim which was premised on the trial court's failure to charge
the "lewd exhibition"” and "graphic focus” elements of the offense did not

depend on the accused’s objection to this failure at trial.

Brennan,J., joined by Marshall and Stevens, JJ., dissenting, expressed
the view that (1) the nccused's conviction should be reversed, but Ohio should
not be free on remand to retry him under the statute; (2) the statute, even ns
construed by the Ohio Supreme Court, wns fatally overbroad because (a) the
construction focused on "lewd exhibitions of nudity" rather than "lewd
exhibitions of the genitals" in the context of sexual conduct, and (b) the
"graphic focus" test wns unduly vague; (3) even if the Btatute was not
overbroad, Ohio could not criminalize the accused’s possession of the photo-
graphs at issue, and (4) the nccused's due process challenges arising from the
Ohio Supreme Court's addition of the scienter element, ns well as iiis clnim
stemming from the creation of the "lewd exhibition” and "graphic focus”

teats, were properly before the United States Supreme Court, because
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such due process claims were separate from the overbreodlh challenge nnd
were bnsed upon nn alleged error which did not appear until nfter the Ohio
Supreme Court had reinterpreted the statute.

IIEADNOTES

Clnsnificd to U.S. Supreme Court Digest, l.nwyern' ICrlilion

Constitutional Law 8945 — First 1. A stale may, consistent with the
Amendment — <child pornog- Federal Constitution’s First Amend-
rnphy — ban on possession meat, proscribe the possession nnd

nnd viewing viewing of child pornography, where
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ANNOTATION REFERENCES

Supreme Court’s views ns to overbrendth of legislation in connection
with First Amendment rights. 45 L Ed 2d 725.

Supreme Court's development, since Roth v United Stntes, of standards
and principles determining concept of obscenity in context of right of free
speech and press. 41 L Ed 2d 1257.

Indelinitcncss of language ns nll'ecling validity of criminal legislation or
judicial definition of common Inw crime. 16 L Ed 2d 1231.

Constitutionality of federnl nnd state regulation of obscene literature. 1
LEd 2d 2211,4 L Ed 2d 1821.

Validity, construction, nnd application of sInlutes or ordinances regulat-
ing sexual performance by child. £1 ALIMth 239.

Vnlidity of procedures designed to protect the public ngninst obscenity.
5 AlLR3d 1214.
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the state does not rely on a paternal-
istic interest in regulnting a person’s
mind, but rnther seeks to protect the
victims of child pornogrnphy by de-
stroying a market for the exploitative
use of children; such prohibitions are

valid, even assuming that there is a

First Amendment interest ill posses-

sion nnd viewing of child pornogrn-

phy, given that (1) n state’s interest in
safeguarding the physical and psy-
chological well being of a minor is
compelling, (2) the state’s legislative
judgment, which is found in relevant
literature os well nnd which passes
muster under the First Amendment,
is that the use of children as subjects
of pornographic materials is harm ful
to the physiological, emotional, and

mental health of such children, (3)

the state asserts that, much of the

child pornogrnphy market has been

driven underground, nnd that, ns a

result, it is diflicult, if not impossible,

to solve the child pornography prob-
lem by attacking only production and
distribution, (4) it is reasonable for
the state to conclude that the produc-
tion of child pornography will de-
crease if the state decreases the de-
mand for the product by penalizing
those who possess nnd view the prod-
uct, and (5) the ban on possession and
viewing of child pornography materi-
als will encourage the possessors of
such m aterials to destroy them,
which result is desirable because (n)
the continued existence of such mate-
rials causes the child victims continu-
ing harm, nnd (b) evidence suggests
that pedophiles use child pornogra-
phy to seduce other children into sex-
unl activity. (Brennan, Marshall, and

Stevens, JJ., dissented from this hold-

ing.)

Constitutional Lnw 88 930, 945 —
First Amendment — child por-
nography — overbrendth

2n-2d. A state statute is not over-

Ed 2d 90, 110S Ct 1591

broad, so ns to violate the Federnl
Constitution's First Amendment—re-
gardless of whether the stntute ns
written is substantially overbroad—
where (1) the statute, on its face,
forbids a person to possess photo-
grnphs that show @ minor who is not
the person's child or ward in a state
of nudity, but (a) the term "nudity"
has been construed by the stale’s
highest court ns constituting a lewd
exhibition or involving n grnphic fo-
cus on the genitals, (b) the context of
the court's opinion indicates that the
court believed that the term refers to
a lewd exhibition of the genitals, nnd
(c) the statute, ns construed, would
thus not penalize persons for viewing
or possessing innocuous photographs
of naked children; nnd (2) the stntute,
on its face, lacks a mens ren require-
ment, but the state's highest court
has concluded— based on the slate's
default stntute specifying that reck-
lessness applies when another statu-
tory provision Incks an intent specifi-
cation— that the state must establish
scienter in order to pr"'e n violntion
of the possession statute. (Brennan,
Marshall, and Stevens, JJ., dissented

from this holding.)

Constitutional Lav/ §930; Statutes
§26 — First Amendment —
overbreadth challenge

3n-3d. In the context of the Fed-
ernl Constitut'on’s First Amend-
ment, an individual defendant is per-
mitted to challenge a stntute on over-
breadth grounds, regnrdless of
whether the individual’s conduct is
constitutionally protected; the First

Amendment doctrine of substantial

overbrendth is nn exception to the

general rule that n person to whom

0l
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a stntute mny be constitutionally ap-
plied cnnuot chnllengo the stntute on
the ground thnt it mny be unconstilu-
tionnlly applied to others; however,
once such n stntute is authoritatively
construed ns not applicable to the
individual, there is no longer any rea-
son to entertain the individual's chal-
lenge to the statute on its face, since
there is no longer any dnnger thnt
protected speech will be deterred.

Constitutional Lnw 8030 — First
Amendment — overbrendth

4. Under the overbrendth doctrine
or the Federal Constitution's First
Amendment, fncinl invalidation of n
statute is inappropriate, even where
the stntute at its margins infringes
on protected expression, where the
remainder of the stntute covers n
whole range of easily identifiable nnd

constitutionally prescribable conduct.

Constitutional Law §§ 930, 945 —
First Amendment — child por-
nogrnphy — vagueness

fin, fib. A state stntute that prohib-
its the possession or viewing of cer-
tain materials or performances that
show a minor in a state of nudity is
not unconstitutionally vague, for pur-
poses of the Federal Constitution’s

First Amendment, even though the

statute does not define the term "m i-

nor," where state law defines a minor

ns anyone under 18 years of age.

Constitutional Lnw 8§945 — First
Amendment — lewd exhibi-
tions

6a, 6b. There is no significant dis-
tinction, for purposes of the Federnl
Constitution's First Amendment, be-
tween a statute thnt proscribes "lewd
exhibitions of mHity" and one thnt
proscribes "nude ex'uibitions of the
genitals,” because the crucial ques-

iV

10L E 2l

tion in either case is whether the
depiction is lewd, not whether the
depiction happens to focus on specific
body parts. (Rronnnn, Marshall, nnd

Stevens, JJ., dissented from this hold-

ing.)

Constitutional Lnw 88 930, 945 —
First Amendment — child por-
nogrnphy — overbrendth —
notice of proscribed conduct

7n-7d. In the case of nn nccused
who wns round to be in possession of
four sexually explicit photographs of

a nude adolescent, and who claims

thnt the slate statute under which

the nccused is prosecuted— which
stntute prohibits the possession or
viewing or certain materials or per-

formances that show a minor in n

state of nudity for other thnn proper

purposes— is overbroad so ns to vio-
late the Federnl Constitution’s First

Amendment, n narrow construction

of the statute, formulated by the

state’s highest court on appeal of the
accused’s conviction— under which
construction the prohibition pertains
to only child pornography— mny
properly be applied to the nccused's
conduct, where the accused had no-
tice thnt his conduct wns proscribed,
given that (1) it wns obvious from the
face of the statute thnt the statute's
goal wns to eradicate child pornogra-
phy, 12) the statute, which appeared
in the "Sex Offenses"” chapter or the
slnle code, was preceded by n provi-
sion which proscribed pandering sex-

ually oriented matter involving a mi-

nor, nnd wns followed by n provision

which proscribed deception to obtain

matter harmful to juveniles, and (3)

the photographs found in the nc-

cused's possession clearly constituted
child pornogrnphy.

OSBORNE v OHIO

(1990)495 US 103, 109

Constitutional Law 8§ 930; Stntutes

88§ 18, 108 — enforceability —
overbrendth — narrowing
construction — duo process

8n-8c. A court, when reviewing n
criminal conviction under a stntute
which is potentially overbroad under
the Federnl Constitution’s First
Amendment, need not cither affirm
or strike down the statute on its fnce,
but the court may properly narrow
the stutute, affirm the conviction on
the basis of the nnrrowing construc-
tion, and leave the statute in full
force; in terms of applying n ruling t>
pending cases, there is no difference
of federal constitutional import be-
tween a court's affirming a conviction
after construing a statute to avoid
fncinl invalidation on the ground of
overbreadth, and affirming a convic-
tion after rejecting a claim that the
conduct at issue is not within the
terms of the statute, because, in both
situations, the Federnl Constitution’s
due process clause would require fair
warning to the defendant thnt the
statutory proscription, ns construed,

covers the defendant’s conduct.

Constitutional Lnw §840.3 — due
process — proof

90, 9b. The Federnl Constitution’
due process clause protects the nc-
cused against conviction except upon
proof beyond a reasonable doubt of
every fnct necessary to constitute the
crime with which he is charged.

Appeal 8489 — review of otatc
court decisions — due process
— adequate state grounds

, Ed 2198. 110SC1 1C91

been instructed ns to scienter—
waived his right to assert such a chal-
lenge becnuse he failed to object
when the jury instructions were
given, the United States Supreme
Court is precluded from reaching the
due process challenge, becnuse the
failure of the nccused's counsel lo
comply with the procedural rule con-
stitutes nn independent state-law
ground ndequnte lo support the re-
sult below; this conclusion is sup-
ported by considerations that (1) the
state’s Inw provides thnt proof of sci-
enter is required in instances, like
the present one, where a criminal
statute does not specify the applica-
ble mental stale, nnd (2) the stale
procedural rule serves the stale's im-
portant interest in insuring thnt
counsel do their part in preventing
trial courts from providing juries

with erroneous instructions.

Appeal 8489 — review of state
court decisions — due process

— ndegqunte state grounds

11. On appeal to review a decision

of a state's highest court which, cit-
ing a state procedural rule, held thnt
nn nccused who asserted a due pro-
cess challenge to his conviction for
possession of child pornogrnphy— on
the ground thnt the trial jury hnd
not been instructed thnt it could
convict the nccused for only posses-
sion of mntcrinl depicting a lewd ex-
hibition or a graphic focus on geni-
tnls— waived his right to assert such
a challenge because he failed to ob-
ject when the jury instructions were

10. On appeal to review a decisiongiven, the United Stntes Supreme

ofa state’s highest court which, citing
a state procedural rule, held that an
nccused who asserted a due process
challenge to his conviction for posses-
sion of child pornogrnphy— on the
ground thnt the trial jury had not

Court mny properly reach the due
process claim, nnd the decision be-
low is not supported by nn indepen-
dent nnd ndequnte stnte ground,
where (1) the trinl wan brier, (2)
right before trinl, the accused's coun-
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sol moved to dismiss the case on the
ground that the slInte .statute under
which the accused was being prose-
cuted was unconstitutionally over-
broad, (3) the trinl court overruled
the motion to dismiss, nnd (4) imme-
diately thereafter, the nccused's
counsel proposed various jury in-
structions; given this sequence of
events, the Supreme Court may con-
sider the due process claim because
(1) counsel pressed the issue or the
prosecution’s failure or proofon lewd-
ness before the trial court, nnd (2)
under the circumstances, nothing
would he gained by requiring counsel
to object a second time, specifically ii;

the jury instructions.

Appeal &8 1089 — remand for new
trial

12. On appeal to review a decisi
of a state's highest court which up-
held an accused's conviction under a
state statute for possession of child
pornogrnphy, the United States Su-
preme Court will reverse the convic-
tion and remand the case for a new
trial in order lo insure that the con-
viction stemmed from a finding that
the prosecution hnd proved each of
the elements of the offense in ques-

109 L Ed

tion, where (11 'he case arose out. of
the accused's possession of four sexu-
ally explicit photographs of n nude
adolescent, (2) the stntute, on its face,
prohibited the possession or viewing
of certain materials or performances
that show a minor in a slnte of nudity
for other than proper purposes, (3)
the nccused’s counsel moved, before
trial, to dismiss the <case on the
ground that the statute wns unconsti-
tutionally overbroad, pi) the trial
court overruled the motion to dis-
miss, (3) the state's highest court, af-
firming the conviction on nppenl, (n)
construed the statute ns applying to
only depictions of nudity that involve
u lewd exhibition or a grnphic focus
on the genitnls, nnd (b) held that the
nccused, by failing to object when the

onjury instructions were given, hnd

waived his right lo assert a due pro-
cess clnim based on the trial judge's
failure to insist that the prosecution
prove lewd exhibition ns nn element
of the crime, and (6) the Supreme
Court, on appeal, bolds that it may
properly consider the due process
clnim despite the nccused’s failure lo
object to the jury instructions when

given.

SYI.LADUS BY REPOItTEIt OF DECISIONS

After Ohio police found photo-
graphs in petitioner Osborne’s home,
each of which depicted n nude male
ndolescenl posed in a sexually ex-
plicit position, he was convicted of
violating a state stntute prohibiting
any person from possessing or view -
ing any material or performance
Bhowing a minor who is not his child
or ward in n state of nudity, unless (a)
the material or performance is pre-
sented far a bona fide purpose by or to
n person having a proper interest
therein, or (b) the possessor knows

B

tlmt the minor's pnrents or guardian
has consented in writing to such pho-
tographing or use of the minor. An
intermediate appellate court, nnd the
State Supreme Court affirmed the
conviction. The latter court rejected
Osborne’s contention thnt the First
Amendment prohibits the States
from proscribing the private posses-
sion of child pornogrnphy. The court
nilso found timt the statute is not
unconstitutionally overbroad, since,
in light of its specific exceptions, it

must be rend os only apply-

OSRORNE VvOHIO
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ing to depictions of nudity involving a
lewd exhibition or grnphic focus on
the minor’s genitals, nnd since scien-
ter is nn essentinl element of the
ofiense. In rejecting Osborne's con-
tention thnt the trinl court erred in
not requiring the government to
prove lewd exhibition nnd scienter ns
elements of his crime, the court em -
phasized thnt he had not objected to
the jury instructions given nt his trinl
nnd stated thnt the failures of proof
did not amount to plain error.

Held:

2. Osborne's First Amendment
overbrendth arguments are unper-
missive.

(a) The Ohio stntute is not uncon-
stitutionally overbrond. Although, on
its face, the stntute purports to pro-
hibit constitutionally protected depic-
tions of nudity, it is doubtful thnt any
overbreadth would be "substantial”
under this Court's cuses, in light of
the statutory exemptions nnd
"proper purposes"” provisions. In nny

event, the statute, as construed by

1. Ohio mny constitutionally PT%he Ohio Supreme Court, plainly sur-

scribe the possession and viewing of
child pornography. Even nssuming
that Osborne has a valid First
Amendment interest in such activi-
ties, this case is distinct from Stanley
v Georgia, 394 US 557, 22 L Ed 2d
542,89 S Ct 1243, which struck down
a Georgia Inw outlawing the private
possession of obscene materini on the
ground thnt the State’s justifications
for the Inw— primarily, that obscen-
ity would poison the minds of its
viewers— were inadequate. In con-
trast, Ohio does not rely on a pater-
nalistic interest in regulating Os-
borne's mind, but has enacted its law
oil the basis of its compelling inter-
ests in protecting the physical and
psychological well-being of minors
and in destroying the market for the
exploitative use of children by penal-
izing those who possess nnd view the
offending materials. See New York v
Ferber, 458 US 747, 756 758, 761-762,
73 L Ed 2d 1113, 1U2 S Ct 3348.
Moreover, Ohio's ban encourages pos-
sessors to destioy such m aterials,
which permanently record the vic-
tim’s abuse and thus mny haunt him
for years lo come, see id., nt 769, 73 L
Ed 2d 1113,102 S Ct 3340, nnd which,
available evidence suggests, may be
used by pedophiles to seduce other
children.

vives overbrendth scrutiny. By limit-
ing the statute's operation to nudity
Hint constitutes lewd exhibition or
focuses on genitals, that court
avoided penalizing persons for view-
ing or possessing innocuous photo-
grnphs of naked children nnd thereby
rendered the "nudity" language per-
missible. See Ferber, supra, nt 765, 73
L Ed 2d 1113, 102 S Ct 3348. More-
over, the statute's failure, on its face,
to provide n mens ren requirement is
cured by the court’s conclusion that
the State must establish scienter un-
der the Ohio default statute specify-
ing thnt recklessness applies nhsent a
statutory intent provision.

(b) It wns not impermissible for the
State Supreme Court to rely on its
narrowed construction of the stntute
when evnlunting Osborne’s over-
brendth claim. A stntute ns con-
strued may be applied to conduct
occurring before the construction,
provided such application affords
fail warning to the defendant. See,
e. g., Dombrowski v Pfister, 380 US
479, 491, n 7, 14 L Ed 2d 22, 85 S Ct
1116. It is obvious from the face of
the child pornogrnphy stntute, and
from its placement within the "Sex-
unl Offenses"” chapter of the Ohio
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Code, thnt Osborne hnd notice that
his possession of the photographs nt
issue was proscribed. Bouie v City of
Columbia, 378 US 347, 12 L Ed 2d
894, 84 S Ct 1C97; Rnbe v Washing-
ton, 405 US 313, 31 L Ed 2d 258, 92 S
Ct 993; nnd Marks v United Slates,
430 US 188, 51 1. Ed 2d 260, 97 S Ct
990, distinguished. Shuttlesworth v
Birmingham, 382 US 87, 16 E Ed 2d
176, 86 S Ct 211— which stands for
the proposition thnt where n Sinte
Supreme Court narrows an unconsti-
tutionally overbroad stntule, the
Stale must ensure thnt defendants
nre convicted under the stntute ns it
is subsequently construed and not ns
it was originally written— does not
conflict with the holding in this cnse.
Nor does Massachusetts v Oakes, 491
US 576, 105 E Ed 2d 493, 109 S Ct
2633— in which five Justices agreed
in n separate opinion that n sinte
legislature could not cure u potential
overbreadth problem through a post-
conviction statutory amendment—
suppt.it Osborne’s view that un over-
broad statute is void as written, such
thnta court mny not narrow it, affirm
n conviction on the basis of the nar-
rowing construction, and lenve the
statute in full force. Since courts rou-
tinely ndopt the latter course, accep-
tance of Osborne's proposition would
require n radical reworking of Amer-
ican Inw. Moreover, the Oakes ap-
proach is based on the fear that legis-
lators who know they can cure Hieir
own mistakes by amendment without
significant cost may not be careful lo
avoid drafting overbroad laws in the
first place. A similnr effect will not be
likely if n judicial construction of n
stntute to eliminate overbreadth s
allowed to lie applied in the case be-
fore the Court, since legislatures can-

not be sure thnt the statute, when

il
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examined by a court, will be saved by
a narrowing construction rather than
invalidated for ovei breadth, nnd
since applying even a nnrrowed stnt-
ute to pending cases might be barred
by the Due Process Clause. Further-
more, requiring thnt statutes be fa-
cially invalidated whenever over-
brendth is perceived would very
likely invite reconsideration or redef-
inition of the overbreadth doctrine in
a way thnt would not serve First
Amendment interests.

3. Nevertheless, due process
quires thnt Osborne’s conviction be
reversed nnd the case remanded foi n
new trial, since it is unclear whether
the conviction wns based on n finding
thnt the State hnd proved each of the
elements of the offense. It is true that
this Court is precluded from reaching
the due process challenge with re-
spect. to the scienter element of the
crime because counsel’s failure to
comply with fhe state procedural rule
requiring nn objection to faulty jury
instructions constitutes nn indepen-
dent statc-lnw ground adequate to
support the result below However,
this Court is not so barred with re-
spect to counsel's failure to object to
the failure to instruct on lewdness,
since, shortly before the brief trinl,
counsel moved to dismiss on the
ground that the statute was over-
broad in its failure to allow the view-
ing of innocent nude photographs.
Nothing would be gained by requir-
ing counsel lo object a second time,
specifically to the jury instructions.
The assertion of federal rights, when
plainly nnd reasonably made, mny
not be defeated under the name of
local practice. Cf. Douglas v Aln-
bnmn, 380 US 415, 421-422, 13 L Ed
2d 934, 85 S Ct 1074.

re-
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37 Ohio St 3d 249, 525 NE2d 1363,
reversed and remanded.
White, J,, delivered the opinion of

the Court, in which Relinquish C.J.,
and Blackmun, O'Connor, Scnlin, and

Kennedy, JJ., joined. Blackmun, 1J.,
filed a concurring opinion. Brennan,
j.(filed a dissenting opinion, in which
Marshall nnd Stevens, JJ., joined,
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OPINION OF TIIE COURT

H9G US 100]
Justice W hite delivered the opin-

ion of the Court.

In order to combat child pornogrn-
phy, Ohio enacted Rev Code Ann
§ 2907.323(A)(3) (Supp 1989), which

provides in pertinent part:

"(A) No person shall do any or the

following:

"(3) Possess or view any material
or performance thnt shows a minor
who is not the person's child or
ward in a state of nudity, unless

one of the following applies:

"(a) The material or performance
is sold, disseminated, displayed,
possessed, controlled, brought or
caused to be brought into this state,
or presented for a bona fide artistic,
medical, scientific, educational, re-
ligious, governmental, judicial, or
other proper purpose, by or to a
physician, psychologist, sociologist,
scientist, teacher, person pursuing
bona fide studies or research, li-
brarian, prosecutor,
judge, or other person having a

clergyman,

proper interest in the material or
performance.

"(b) The person knows that the
parents, guardian, or custodian has
consented in writing lo the photo-
graphing

[405 US 107]
or use of the minor

in a state of nudity nnd to the
manner in which the itinLcrinl or
performance is used or trans-

ferred.”

Petitioner, Clyde Osborne, wns con-
victed of violating this statute nnd
sentenced to six months in prison,
after the Columbus, Ohio, police, pur-
suant to a valid search, found four
photographs in Osborne’s home. Each
photograph depicts a nude male ado-
lescent posed in a sexually explicit

position.1

The Ohio Supreme Court affirmed
Osborne’s conviction, after nn inter-
mediate appellnte court did the
same. State v Young, 37 Ohio St 3d
249, 525 NE2d 1363 (1988). Relying
on one of its earlier decisions, the

court first rejected Osborne's conteii-

1. Osborne contends thnt the eubject in nil ofxposed; lying down with nn erect penis nnd

the pictures is the snnic boy; Osborne testified
ot trinl thnt he wns told thnt the youth wns
fourteen nt the time thnt the photogrnpiir- were
token. App 16. The government maintains thnt
three of the pictures nre of one boy nnd nm of
the pictures is of nnother. Three photographs
depict the same boy in different positions: sit-
ting with hin legs over bin bend nnd his nnus

with nn elcctricnl object In his Imnd; nnd lying
down with n plastic object which sppenrs lo be
inserted in Ills nuns. The fourth photograph
depicts n nude standing boy; it is unclear
whether this subject is the snme boy photo-
graphed in the other pictures becnuse the pho-
tograph only depicts the boy's torso.

107
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tion thnt the First Amendment pro-
hibits the States from proscribing the
private possession of child pornogrn-
phy.

Next, the Court found thnt
§2907.323(A)(3) isnotunconstitution-
ally overbroad. In so doing, the Court,
relying on the statutory exceptions,
rend § 2907.323(A)(3) ns only applying
to depictions of nudity involving n
lewd exhibition or grnphic focus on a
minor's genilnls. The Court also
found that scienter is an essential
element of n § 2907.323(A)(3) offense.
Osborne objected thnt the trinl judge
had not insisted thnt the government
prove lewd exhibition nnd scienter us
elements of his crime. The Ohio Su-
preme Court rejected these conten-
tions because Osborne hnd failed to
object to the

[w105 US 108]

jury instructions given
at his trinl and the court did not
believe thnt the failures of proof
nmounted to plain error.1

The Ohio Supreme Court denied a
motion for rehenring, nnd granted a
slay pending appeal to this Court. We
noted probable jurisdiction last June.
492 US 904,106 L Ed 2d 663, 109 SCt
3212.

103 L,Ed d

of obscene material. We recognized
that (he statute impinged upon Stan-
ley’s right to receive information in
the privacy of his home, nnd we found
Georgia's justifications for its law in-
adequate. Id., at 564-568, 22 L Ed 2d
542,89 S Ct 1243.1

Stanley should not be read too
broadly, We have previously noted
that Stanley wns a narrow holding,
see United Stntes v 12 21)0—ft. Reels
of Film, 413 US 123, 127, 37 L Ed 2d
500, 93 S Ct 2665 (1973), and, since
the decision in that case, the value of
permitting child pornography has
been characterized ns "exceedingly
modest, if notde minimis." New York
v Ferber, 458 US 747, 762, 73 L Ed 2d
1113, 102 S Ct 3348 (1982). But as-
suming, for the sake of argument,
thnt Osborne has a First Amendment
interest in viewing and possessing
child pornography, we nonetheless
find this case distinct from Stanley
becnuse the interests wunderlying
child pornography prohibitions far
exceed the interests justifying the
Georgia law at issue in Stanley. Ev-
ery court to address the issue has so
concluded. See, e.g., People v Geever,
122 111 2d 313, 327-328, 522 NE2d
1200, 1206-1207 (1988);

[405 US 108]
Felton v

[1] ~ The threshold question in thisginje 526 So 2d 635,637 (Ain CtCriin

case is whether Ohio may constitu-
tionally proscribe the possession nnd
viewing of child pornogrnphy or
whether, as Osborne nrgues, our deci-
sion in Stanley v Georgia, 394 US
657, 22 L Ed 2d 642, 89 S Ct 1243
(1969), compels the contrary result.
In Stanley, we struck down a Georgia
law outlawing the private possession

2. Osborne nlso iinnucce«Bf*illy raised n num-
ber of oilier chellcngeB liml ore not nt iBsue
before this Court.

3. We linvc since indicated tImt our decision

App), nird sub nom Ex parte Felton,
626 So 2d 638, 641 (Ala 1988); State v
Davis, 53 Wash App 502, 505, 768 F2d
499, 501 (1989); Savery v Stnle, 767
Sw2d 242, 245 (Tex App 1989);
United Stntes v Roflhrdi, 684 F Supp
1263, 1267 (SDNY 1988).

In Stanley, Georgia primarily

in Stanley wns "firmly ginumled in the First
Amendment." Dowers v lInrdwirk, '178 US 10G,
195, 92 L Ed 2d 140, 100 S Ct 2841 (198G).

OSBORNE vOHIO
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sought to proscribe the private pos-
session of ol'tconity becnuse it wns
concerned | obscenity would poi-
son the minds of its viewers. 394 US,
at 565, 22 L Ed 2d 542, 89 S Ct 1243.*
We responded thnt "(wjhntever the
power of the state to control public
dissemination of idens inimical to the
public morality, it cannot constitu-
tionally premise legislation on the
desirability of controlling a person’s
privnle thoughts." Id.,, nt 566, 22 L Ed
2d 542, 89 S Ct 1243. The difference
here is obvious: (TJhe State does not
rely on a pnternnlistic interest in reg-
ulating Osborne's mind. Rather, Ohio
has enacted § 291)7.323(AX3) in order
to protect the victims of child pornog-
rnphy; it hopes lo destroy n market
for the exploitative use of children.

"It is evident beyond the need for
elaboration thnt a State’s interest in
‘safeguarding the physical nnd psy-
chological well-being of a minor’ is
‘compelling." ... The |legislative
judgment, as well as the judgment
found in relevant literature, is that
the use of children ns subjects of por-
nographic materials is harm ful to the
physiological, emotional, and mental
health of the child. That judgment,
we think, easily pnsses muster under
the First Amendment.” Ferber, 458
US, at 756-758, 73 L Ed 2d 1113, 102
S Ct 3348 (citations omitted). It is also
surely reasonable for the State to
conclude that it will decrease the pro-
duction of child pornogrnphy if it pe-
nalizes those who possess nnd view
the product,

4, Georgin nlno nrgued timt its ban on ponses*
sion was n necessnry complement to its ban on
distribution (sec discussion infra, at 110, 109 L
Ed 2d, nt 109-110) nnd thnt the possession Inw
benefited the public because, according lo Die
Sinle, exposure to obscene mntcrinl might lend
to deviant sexual bclmvior or crimes of sexunl
violence. 394 US, nt 600, 22 L Ed 2d 042, H9 S

(406 US 110)

thereby decreasing demand. In
Ferber, where we upheld a New York
statute outlawing the distribution of
child pornogrnphy, we found a simi-
Inr argument persuasive: "The adver-
tising nnd selling of child poringrn-
phy provide nn economic motive for
and nre thus an integral pnrt of the
production of such materials, an ac-
tivity illegal throughout the Nation.
‘It rarely hns been suggested that Ihe
constitutional freedom for speech nnd
press extends its immunity to speech
or writing used ns an integral part of
conduct in violation of a valid crimi-
nal statute.' ” Id., at 761-762, 73 I|. Ed
2d 1113, 102 S Ct 3348, quoting Gi-
boney v Empire Storage & Ice Co. 336
US 490, 498, 93 L Ed 834,69 S Ct 684
(1949).

Osborne contends thnt the Slate
should use other measures, besides
penalizing possession, to dry up the
child pornography market. Osborne
points out that in Stanley we re-
jected Georgia’s argument thnt its
prohibition on obscenity possession
wns a necessary incident to its pro-
scription on obscenity distribution.
394 US, at 567-668, 22 L Ed 2d 642,
89 S Ct 1243. This holding, however,
must be viewed in light of the weak
interests asserted by the State in
that case. Stanley itself emphasized
that we did not "mean to express
any opinion on statutes making crim -
inal possession of other types or
printed, filmed, or recorded materi-
als. ... In such cases, compelling

Ct 1243. We found a lack of empirical evidence
supporting the latter claim and elated that
" jnjmong free men, the detercnta ordinarily
lo be applied lo prevent crime are education
nnd punishment for violations of the Inw.
...2"1d., nt 606 607, 22 L Ed 2d 642, 89 S Ct
1243 (citation omitted).
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reasons may exist for overriding the
right of the individual lo possess
those materials.” Id., at 5(38, n I, 22
L Ed 2d 542,89 S Ct 1243.8

Given the importance of the Stale's
interest in protecting the victims of
child pornogrnphy, we cannot fault
Ohio for attempting to stamp out this
vice at all levels in the distribution
chain. According to the State, since
the time of our decision in Ferber,
much of the child pornography mar-
ket has been driven underground; as
n result, it is now difficult, if not
impossible, to solve the child pornog-
ruphy problem by only attacking pro-
duction nnd distribution. Indeed, 19
States

(405 US 111)
have found it necessary to

proscribe the possession of this mate-
rial.'

Other interests also support the
Ohio Inw. First, ns Ferber recognized,
the materials produced by child por-
nogrnphers permanently record the
victim’s abuse. The pornography's
continued existence causes the child

6. As Hie dissent notes, sec post, nt 141, n IG,
109 I, Ed 2d, nt 129-1.10, the Slonloy Court
cited illicit possession of defense information
@B nn example or the type of oiTense for which
compelling stole interests might justify n linn
on possession. Stanley, however, did not sug-
gest that this crime exhnuslcd the entire cate-
Rory of prczcribablo ofTonsos.

10LEdZXM

victims continuing harm by haunting
the children in years to come. 458
US, at 759, 73 I, Ed 2d 1113, 102 S Ct
3348. The Stale’s ban on possession
nnd viewing encourages the possess-
ors of these materials to destroy
them. Second, encouraging the de-
struction of these materials is nlso
desirable becnuse evidence suggests
thnt pedophiles use child pornogrn-
phy lo seduce oilier children into sex-
ual activity.’

Given the gravity of the Stale's
interests in this context, we find thnt
Ohio mny constitutionally proscribe
the possession and viewing of child
pornography.

[2a, 3a, 4] Osborne next nrgties
that even if the Stale may constitu-
tionally ban the possession of child
pornography, his conviction

(405 UR 112)
is in-
valid becnuse § 2907.323(A)(3) is un-
constitutionally overbroad in thnt it
criminalizes nn intolerable range of
constitutionally protected conduct.”

Pornography, for example, Rtntcs lImt "Child
pornography is often used ns pnrt of n method
of seducing child victims. A child who is reluc-
Innl to engnge in sexual activity witli nn ndult
or (o pose for sexunliy explicit photos enn
sometimes lie convinced by viewing oilier chil-
dren having 'fun’ participating in the activity."”
1 Attorney General's Commission on Pornogra-

0.  Ain Code § 13A-12-192 (1988); Ariz Rev phy, Final Itepo-t 649 (198G) (footnotes omit-

Stnl Ann () 13-3553 (1989); Colo Itev Slot
§18 0-403 (Supp 198!); Flo Sint §827.071
(1989); Gn Code Ann § 1G 12-100 (1989); ldnlio
Code § 18-1607 (1987); Il Itev Stnt, ch 38,
H11-20-1 (1987); Kous Sint Ann §21-3516
(Supp 1989); Minn Stnl. §617.247 (1988); Mo
Rev Slot §573.037 (Supp 1989); Neb llev Slot
§28-809 (19119); Nev (lev Sint § 200.730 (19871;
Ohio Rev Code Ann §§ 2907.322 nnd 2907.323
(Supp 1989); Ohin Slot, Tit 21. § 1021.2 (Supp
1989); S. D. Codified 1-nwn Ann 8§§22-22-23,
22-22-23.1 0.988); Tex Pcnnl Code Ann §43.26
(1989 nnd Supp 19891990); llInli Code Ann
§ 76-Gn-3(JX0) (Supp 1989); Wueli Itev Code
§9.68A.070 (1989); W Vn Code § 61 80-3 (1989).

7. The Attorney General's Commission on

10

ted). See nlso, 1). Cniupogtin nnd 1). Polfen-
berger, Sexunl Trafficking in Children 118
(1988); S. O'Brien, Child Pornogrnphy 89
(19831.

8. [3b] in (lie First Amendment context,
permit defendants to challenge statutes on
overhrendth grounds, regardless of whether
the individual defendant's conduct iB constitu-
tionally protccled. "The First Amendment doc-
trine of subsinnlinl overbrendtli is nn excep-
tion to (lie general rule (lint n person to whom
n stntute mny he connlitutiniinlly applied cun
not challenge llie statute on (lie ground thnt it
mny be uucniislitulionnlly npplicd to ollicrn."
Massachusetts v Oakes, 491 US 576, 581, 105 1,
Ed 2d 493, 109 S Ct 2033 (1989).

we

OSBORNE v OHIO
(1990) 495 US 103, 109 1, Ed 2d 98, 110 S Ct 1C9l

In our previous decisions discussing
the First Amendment overbrendth
doctrine, we have repeatedly empha-
sized that where a statute regulates
expressive conduct, the scope of the
statute does notrender it unconstitu-
tional unless its overbrendth is not
only "real, but substantial ns well,
judged in relation to the statute's
plainly legitimate sweep," Brondrick
v Oklahoma, 413 US 601, 615, 37 L
Ed 2d 830, 93 S CT 2908 (1973). Even
where a statute nt its mnrgins in-
fringes on protected expression, "fa-
cial invalidation is inappropriate if
the'remainder of the stntute . . .cov-
ers a whole range of easily identifi-
able and constitutionally proscrib-
nble . . . conduct. . . " New York v
Ferber, 458 US, nt 770, n 25, 73 L Ed
2d 1113, 102 S Ct 3348.

[2b, 5a, 6a] The Ohio statute, on its
face, purports to prohibit the posses-

sion of "nude” photographs of mi-
nors. We have stated thnt. depictions
of nudity, without more, constitute
protected expression. See Ferber, su-
pra, nt 765, n 18, 73 L Ed 2d 1113,102
S Ct 3348. Relying on this observa-
tion, Osborne argues that the stntute
os written is substantially overbroad.
We nre skeptical of this clnim be-
cnuse, in light of the statute's exemp-
tions and "proper purposes" provi-
sions, the statute may not be
substantially overbroad under our
cases.” However tliat mny be, Os-
borne’s
[495 US 113]

overbrendtli challenge, in
any event, fails because the statute,
ns construed by the Ohio Supreme
Court on Osborne’s direct appeal,
plainly survives overbrendtli scru-
tiny. Under the Ohio Supreme Court
rending, the statute prohibits "the
possession or viewing of material or

9. The Btolute applies only where nn individgiven the brand statutory exceptions nnd (lie

ual possesses or views (lie depiction of n minor
"who is not Iho person's child or word." The
Sinte, moreover, does not impose criminal lia-
bility If either "|t|/lie material or performance
is sold, disseminated, displayed, possessed, con-
trolled, brought or cnuscd to be brought into
Hub stnte, or presented for n bona fide nrtistic,
medical, scientific, educational, religious, gov-
crnmentnl, judicial, or oilier proper purpose,
by or to n physician, psychologist, sociologist,
scientist, teacher, person pursuing lioua fide
studies or research, librarian, cicrgymnn, pros-
ecutor, judge, or other person linving a proper
interest in the mntorinl or performance,” or
"[tilio person knows Hint the parents, guard-
ian, or custodian lias consented in writing to
Hie photographing or uso of the minor in n
stole of nudity nnd to the manner in which the
mnterinl or performnncc is used or trans-
ferred.” It Ib true thnt, despite the ntntutory
exceptions, one might imngino circumstances
in which the statute, by its terms, criminalizes
constitutionally protected conduct. If, for ex-
miiplc, a parent gave a family friend a picture
of the parent's infant taken while-the infant
was unclothed, the stntute would nppiy. Rut,

prevalence of child pornography, it is fnr from
clear (list Hie instnnccs where Hie stnlule ap-
plies lo :onsHLutionnlly protected conduct nre
significant enough lo warrant a finding Hint
tire stntute is overbroad. Cf. Oakes, supra, at
689590, 105 L Ed 2d 493, 109 S Ct 2631
(opinion of Scalio, J., Joined by Blinckmun, J,
concurring in judgment in pnrt nnd dissenting
in pnrt).

Nor do wc find very persuasive Osborne's
contention that the stntute is uiiconstitulion-
ully overbrond because it applies in instances
where viewers or possessors Inck scienter. Al-
though § 2907.3231 AX3I docs not specify a men-
tal stnte, Oiiio law provides Hint recklessness is
Hie appropriate mens ren where n stntute "nei-
ther specifies culpnhility nor plninly indicates
a purpose to impose Btrict liability." Ohio Rev
Stst Ann § 2901.21(B) (1987).

[5b] We also do not find nny merit to Os-
borne's clnim Hint § 2907.323(A)(3) is unconsti-
lulionnlly vogue because it does not define Hie
term "minor." Under Ohio law, n minor is
anyone under eighteen years of nge. Ohio Rev
Code Ann §3109.01 (I9R9).
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performance of n minor who is in n
stale of nudity, where such nudity
constitutes a lewd exhibition or in-
volves a graphic focus on the geni-
tals, nnd where the person depicted is
neither the child nor the word of
the person charged.” 37 Ohio St 3d,
at 252, 525 NE2d, nt 13G8.'0By limit-
ing the statute's operation in
[405 US 114)

this
manner, the Ohio Supreme Court
avoided penalizing persons for view-
ing or possessing innocuous photo-
graphs of nnkcd children. We have
upheld similar Jlanguage against
overbrendth challenges in the past.
In Ferber, we affirmed a conviction
under u New York statute thnt made

10. Tlte Ohio Court reached thin conclusion
because "when the 'proper purposed' excep-
tions set forth in ItC 2907.023(AX3Xn) nnd Ib)
nre considered, the scope of the prohibited
conduct nnrrows significantly. The elenr pur-
[x>se of these executions . .. isto snnctinn the
possession or viewing of material depicting
nude minors where thnt conduct is mornliy
innocent. Thus, the only conduct prohibited by
the statute is conduct which is NOt mornliy
innocent, L.e., the possession or viewing of the
described mntcrinl for prurient purposes. So
construed, the stntute's proscription is not so
brond no looutinw oil depictions of minors in a
Btote of nudity, but rather only those depic-
tions which constitute child pornogrnphy.” 37
Ohio St 3d, nl 251-252, 525 NF.2d, nt 13G7-13G8
(emphasis in original).

11. The statute upheld ngninst tin ovcr-
hrendth challenge in Ferber wns, moreover,
nrgunbly less narrowly tailored llinn the stat-
ute challenged in this case becnuse, unlike
}21)07.323(AX3). the New York Inw did not
provide a broad range of exceptions to the
general prohibition on lewd exhibition of the
genitals. Despite this Inck of exceptions, we
upheld the New York Inw, reasoning that
"[hjow often, if ever, it mny be neccssnry to
employ children to engnge in conduct clearly
within the reach or [the statute] in order to
produce educational, mcdicnl, nr nrtistic works
cannot be known with certainly. Yet we Bcri-
ousty doubt, and it hsn not been suggested, thnt
these nrgunbly impermissible applications of
the stntute amount lo innie thnu n liny frac-
tion of the mnterinls within the stntute's

12

109 +Ed 2d

it ncrime to promote the " 'lewd ex-
hibition of [n child's) genitals.” * 458
US, at 751, 73 I, Ed 2d 1113, 102 S Ct
3348. We noled that. "jt]he term 'lewd
exhibition of the genitals’ is not un-
known in this area nnd, indeed, wns
given in Miller [v California, 413 US
15 [37 L Ed 2d 419, 93 S Ct 2(507)
(1973),) us an example of a permissi-
ble regulation." Id,, at 765, 73 L Ed 2d
1113, 102 SC | 3348."

[405 US 1151

[2d] The Ohio Supreme Court nlso
concluded thnt the Stnte hnd to es-
tablish scienter in order lo prove a
violation of § 2907.323(A)(3) based on
the Ohio default statute specifying
thnt recklessness npplics when an-
other statutory provision lacks nn

rench." 458 US, nt 773, 73 |, I'd 2d 1113, 102 S
Ct 3348.

[2C, 6b] Tlic dissent distinguishes the Ohio
statute, ns construed, frurn the stntute upheld
in Ferber on the ground thnt the Ohio stntute
proscribes " 'lewd exhibitions of miilily' rtlior
than 'lewd exhibitions of Ihc genitals.™ See
post, nt 129, 109 L Ed 2d, nt 122 (emphasis in
originnl). The dissent notes that Ohio defines
nudity (o include depictions of pubic arena,
buttocks, the fcmnle brenst, nnd covered male
genitnls "in a discernibly turgid stnte." Post, nt
130, 109 I, Ed 2d, nt 123. We do not ngrce thnt
this distinction between body nrens and spe-
cific body pnrts is constitutionally significant:
The crucinl question is whether the depiction
is lewd, not whether the depiction happens lo
focus on the genitnls or the buttocks. In nny
event, however, Osborne would not be entitled
to relief. The context of the opinion indicates
Hint the Ohio Supreme Court believed timt
"the term 'nudity’ ns used In HC 2907 323(AX3)
refers to a lewd exhibition of the genitals.”
Stnte v Young, 37 Ohio St 3d 249, 258, 525
NE2d 1361, 1373 (10881.

We do not concede, ns the dissent suggests,
sec [rost, c.t 131, ii 5, 109 I, Ed 2d, nt 123, Hint
the stntuCc ns construed might proscribe n
family friend's possession of nu innocuous pic-
ture of on unclothed infnnt. Wc acknowledge
(see n 9, suprn) Hint Iho statute n9 written
might reach such conduct, tail ns construed the
stntute would surely not apply becnuse Hie
photograph would not involve n "lewd exhibi-
tion or grnphic focus on the genitals" of the
child.

OSBORNE vOHIO

(1990)495 US 103, 109
intent npecificnlion. See n 9, suprn.
The stntute on its face lacks a mens
ren requirement, but that omission
brings into piny nnd is cured by an-
other Inw that plainly satisfies the
requirement laid down in Ferber that
prohibitions on child pornography in-
clude some element of scienter. 458
US, nt 765, 73 L Ed 2d 1113, 102 S Ct
3348.

[3c, 7a] Osborne contends thnt it
was impermissible for the Ohio Su-
preme Court to apply its construction
of §2907.323(A)(3) to him—i.e., to
rely on the narrowed construction of
the stntute when evaluating his over-
brendth claim. Our cases, however,
have long held thnt n statute ns con-
strued "mny be applied to conduct
occurring prior to the construction,
provided such application affords fair
warning to the defendan(t)." Dom-
browski v Pfister, 380 US 479, 491, n
7, 14 L Ed 2d 22,85 S Ct 1116 (1965)
(citations omitted).”™ In Handing v
.United Stntes,

[405 US 110J

418 US 87, 41 L Ed
2d 590, 94 S Ct 2887 (1974), for exam -
ple, we reviewed the petitioners’con-
victions for mailing and conspiring to
mail an obscene advertising brochure
under 18 USC § 1461 [18 USCS
§ 1461). Thntstatute makes itacrime
to moil an "obscene, lewd, lascivious,
indecent, filthy or vile article, m atter,
thing, device, or substance.” In Ham-
ling, for the first time, we construed
the term “obscenity” as wused in

, Ed 2d 98, 110 SCt 1691

§ 1461 "to be limited to the sort of
‘ontently offensive representations or
depictions of Hint specific 'hard core’
sexual conduct given us examples in
Miller v California.”” In light of this
construction, we rejected the petition-
ers’ fncinl challenge to the stntute os
written, nnd we affirmed the petition-
ers’convictions under the section af-
ter finding that the petitioners hnd
fair notice that their conduct was
criminal. 418 US, at 114-116, 41 L Ed
2d 590, 94 S Ct 2887.

[7b] Like the llnmling petitioners,
Osborne had notice thnt his conduct
wns proscribed. It is obvious from the
face of § 2907.323(A)(3) that the goal
of the statute is to eradicate child
pornography. The provision criminal-
izes the viewing and possessing of
m aterial depicting children in a stale
of nudity for other than "proper pur-
poses.” The provision appears in the
"Sex Offenses" chapter of the Ohio
Code. Section 2907.323 is preceded by
§ 2907.322, which proscribes "(p)nn-
dering sexually oriented matter in-
volving n minor,” nnd followed by
§ 2907.33, which proscribes "[djecep-
tion to obtain matter harmful tojuve-
niles." That Oshorne's photographs of
adolescent boys in sexually explicit
situations constitute child pornogrn-
phy hardly needs elaboration. There-
fore, although 8§ 2907.323(AX3) ns
written may have been imprecise nt
its fringes, someone in Osborne's po-
sition would not be surprised to learn

12. [3d] This principle, of course, accordstranscendent value to nil society, and not

with Hie rationale underlying overbrendth
challenges. We normally do not nlloiv a defen-
dant tn challenge n Inw ns it iR npplicd to
others. Il the First Amendment context, how-
ever, we have Bnid that "[bjeennne of the sensi-
tive nature of constitutionally protected ex-
pression, we linve not required thnt all those
subject to ovorhrnnd regulations risk prosecu-
tion lo lest their riglila. For freo expression—of

merply lo those exercising their rights—might
be the loser." Uombrowski, 380 US, nt 486. 14
L Ed 2d 22, 85 S Ct 1116. l)ut once n statute Is
authoritatively construed, there Is no longer
nny danger thnt protected speech will be de-
terred nnd therefore no longer nny reason to
entertain the defendant's challenge to the slat-
ute on its fnce.



Together, We « ..

Stomp Out

Hard-Core Pornography!

B just cause have immeasurable
influence and power,

| think of Candi Lightner, amother
whose child was tragically killed one night
ina carcrash by adrunk driver. Her

ersonal tragedy compelled her to establish

others Against Drunk Drivers (MADD).

One woman's passion and|ustifiable
anger united other women, and together
they launched a powerful camﬁalgn. In only
11 years, they not only strengtnened the
nation's laws governing drinking ana
driving, they totally changed the way we
view runkdrlvm%. _

|f women work together, | know die same
thing can haPpen n ecamﬁa|gn against
hara-core, illegal pomography.

Tw e women speak with a special
authority in the batde against pornography.
We are its primary victims — we, our
children, and our families.

When | speak to women across the
country about pornographf{’s harmful
effects, | see a groundswell of indignation
and outrage rising. Liberal and conservative
women, religious and nonreligious women,
old and young, businesswomen and home-
makers are ready to fight to remove |||e%|
porno%raphy from their neighborhoods. We
don't have to agree on a lot of other issues
to come together in this common cause.

I believe that women united behind a
f

The shocking images of child pornogg_ra—
Phy, incest, bestiality, rape, and mutilation
hat pass today & “ adult” entertainment are
demeaning and harmful to us as women, o
our children, and to men as well As
pornp?raphy’s chiefvictims, we have the
sge_ua motivation— we have the urgent
obligation — to demand that the degrada-
tion and exploitation stop. _

That's what “Enoughis Enought’ is all
about This secular, nonpartisan campaign
encouraqes andequips women in the hattle
against lllegal ?fornography. It is directed
b¥_women, staffed by women, and most
ofits financial sup?ort comes from
women. We are not creating a new
orgatmzanon. We are initiating a move-
ment.

I'm convinced that the ‘vemen cf
America can make the difference on this
Issue. We can get the laws against illegal
loor_nog[aphy enforced. We can get
egislation passed where it is needed. We
can change the way America thinks about
pornography! - 5

We are working to mobilize hundreds
of thousands, eventually millions, of
women to stand with us and say, “Enough
s Enough”

| urge you tojoin us in this important
War,

Dee Jepsen
National Campaign
Director

“I believe
women spf ak
with a special

authority in
the battle
against

pornography.

We are its

primary
victims —
we, our
children, and
our families.”



First Lady Encourages ¢ nouon isenougnt.
Condemns Hard-Core Pornography

F irst Lady Hillary Rodham
Clinton recently encouraged
the "Enough is Enought”
campaign. _

In a letter sent to director Dee
Jepsen, Mrs. Qi'ton wrote, “|
aPpI_aud your group’s efforts to
eliminate child pornography and
illegal pornography and appreciate
?/our wﬂlmgness 0 take a stand
or the children of the nation.

*I'know that you have an
enormous and challenging task
hefore you, but tins is a pressing
issue that must be addressed.”

Formerfirst Lady Barbara Bush
has also written a letter giving her
support to the campaign. @

In an interview conducted by Dotson Rader, published in
Parade Magazine on April Ihh, Mrs. Clinton came down hard

onpornography:

Parade: In homes with cable
TV, very youn? children can
rum on channels showm_(]; R-
rated and even X-rated films
containing extremely_Praphlc
sex and violence — films that
it is illegal for them to pay to
see in a theater. How can'you
defend the culture of acountry
that allows a child access to
hard-core pornography and

extreme violence?

Reprinted with permissionfrom Parade,
copyright ©

Mrs. Clinton: | can't
defend it! | wouldn't defend
it! It's wrong, and | wish it
would go away, because |
think it's so destructive to
children and adults to have
that kind of material shown. |
don’t think there's anything
wrong with parents’ groups or
other groups calling for people
to boycott certain kinds of
entertainment. That's advo-
cacy, education, and choice.

Tell the truth about illegal pornography!

@ver 0 percent of child molesters admit to regularly using pornography,
often imitating actual scenes during molestations,

v There are more hard-core pornography outlets in this country than
McDonald's restaurants.

| The typical serial child molester has from 360 to 380 victims in his lifetime.
Bothadult and child pornography is often used as an aid during the crime.

[ Lin3girlsand 1in 7 boys will be molested before the time they are 18 years

old.

Hard-core pornography. It’s not what you think.
The "Enough is Enough!" campaign is another voice of the National Coalition Against Pornography.

Pago 4

‘Enough is Enough!’' Campaign « P.O. Box 888 « Fairfax, VA 22030 +703-278-8343



cram ps Isn’t Craziness

I am outraged by the recommendation
made by a task force ofthe American Psy-
chiatric Association that severe PMS (pre-
menstrual syndrome) be categorized as a
psychiatric disorder ("Is It SadnessorMad-
ness?" medicine, March 15). Ifa man has
hyperthyroidism aa becomes hyperac-
tive, loses weight and becomes irritable,
should he go to a psychiatrist for help? Or
should he seek help for his hyperactive
thyroid? If severe PMS is recategorized,
half the population is in danger of being
called mentally ill based on changes that
occur in every woman's monthly cycle.

M.vry R.Holliday
Aurora, Colo.

B osnia’s Pain

Naida Zecevicshould be commended for
her my turn essay "Will | Ever Go Home
Again?" (March8).Like Naida, membersof
my husband's immediate family are
stranded in Sarajevo. My heart goes out to
her. I know how she feels—worrying, won-
dering ifher family will survive, if she will
see them again. As an American-born citi-
r=ii, 1’11 appalled that the woriii has al-
lowed this tragedy to occur, mislabeling it
an ethnic conflict. Strong steps should have

been taken to stop the aggressor and end
the fighting in Bosnia, just as strong steps
were taken to stop the aggressorin Kuwait.
Peace talks have failed;abeautiful country
has been destroyed. Innocent victims have
suffered. The world should listen to Naida.
M argaret E. Prljaca

Newark, Dele.

Zecevic suggests that the U.S. military
could end the bloodshed in Bosnia. W hat
makes her think it is America's responsi-
bility to end her country's war? This is
what's wrong with our country; everyone
saysit'sourjob to fixothercountries’prob-
lems and we're naive enough to believe it.
We can't even take care of ourselves.

C. A. Smtth
New York, N.Y.

Don’t Kill This Cow

Weweredisappointed in "Sparing Those
Sacred Cows" (national affairs, March
1), your discussion of the Superconducting
Super Collider (SSC), in which you state
that the "project epitomizes quark-barrel
politics." Moreover, your Conventional
Wisdom W atch loefiscope)puts thp project
on the same footing as "ketchup-measur-
ing bureaucrats." These remarks do a dis-
service notonly to the projectbutto science

ingeneral. The SSCisdirected atscience of
the most fundamental nature; investigat-
ing the structure of the smallest building
blocks of matter and the nature of the
forces that operate between them. Com-
pleting the accelerator and particle detec-
tors will also generate importanttechnical
advances. More than 100 research univer-
sities across the nation are already work-
ing on the project. While there is clearly
room forserious discussion aboutthe SSC's
place in our national priorities, your re-
marks do nothing to illuminate this ques-
tion. Unhappily, they ridicule an area of
fundamental science atatime when we are
trying to educate young people about the
importance ofscience to the nation.
Jerome |. Freedman
Henry W. Kendall
1990 Nobel Laureates in Physics
Cambridge, Mass.

D octors in the Cross Hairs

Afterthe murder ofDr. David Gunn by a
pro-lifer with a history of violence at a
demonstration organized by a Rescue
America boss with past ties to the Ku Klux
Xian, where are the outraged voices oi
the "moderate" pro-life movement ("The
Death of Doctor Gunn," national affairs,
March 22)? The president >fFem inists for

Wil

An 8-year-old girl is led imo a
room and told m undress. As cameras
click and flash, two men abuse her
sexually. The resulting photos are
then printed and distributed through-
out America.

Those pictures— actual crime
scene photos of grossly illegal
activity— then become virtual
instruction manuals for thousands
of other sex offenders. In fact, over
80% of convicted child molesters
admit to regular use of pornogra-
phy, often imitating the graphic,
pictures during their crimes.

The Supreme Court ruled in 1990
thai stales can outlaw the possession
oi child pornography. Why, then, at
a time when sexual harassment of
adults understandably causes national
outrage, is possession of child porno-
graphy still legal in many states— and
rarely prosecuted in mostf

And how can it be that in
America there are far more ouoets for

Newsweek. April 12,

Isn't it time we gotrid of the

hard-corepornography than there
are McDnn'>l;ls r*aurams? Let's
clear about this: We are talking about
the graphic depicuon of women and
children being exploited and degrad-
ed through rape, bondage, group sex,
torture, incest, and bestiality.

American women say
"Enough is Enough!"

The "Enough is Enough!" Campaign
is committed to eliminating child
pornography and removing hard-core/
illegal pornography from the market-
place. Women from all walks of life—
homemakers and businesswomen,
liberals and conservatives, Democrats
and Republicans— are united oo this
issue. Already, many governors' wives
and other women of influence are
stepping forward to support the
"Enough is Enough!” Campaign
aimed at stopping the abuse.

There's no btaer time loryou to
join us than nov/, during National

1993

oyece

instruction manual?

Child Abuse Prevenuon Month. Help
eiinunuit sexuiu violence, 10tt can
make a difference!

Harckcore pomograp

It's not \l\lf%r % i
"Enough Is Enough!*
O lwant to nap stoo meamse oi crviaren ana

women, here's my oi-oeouciflie girt :0 nefo end
me ewdemc o<na/o-ara. illegel oontograony.
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taped “interview” witli Wanda wearing
a new blond hairstyle but the same
bone-chilling self-assurance.

Yet the film is more than just a clev-
er satire of media overkill. Ritchie as-
sembles a vivid, sharply drawn gallery
of small-town characters: Beau Bridges
as Wanda’s unwilling co-conspirator, a
hardhat burdened with a messy past
and a loony wife (Swoosie Kurtz); Eliza-
beth Ruscio as the rival mom, no less
competitive but not as imaginative; and
Matt Frewer as Wanda's drudge of a
lawyer. AJl that and a bouncy country
score by Lucy Simon too. True or not,
it’s positively lerrilie. ]

BOOKS
Medicine

W om an

TITLE: CHARMSFOR THEEASY UFE
AUTHOR: KAYE GIBBONS

PUBLISHER: PUTNAM; UM PACKS; SI!l.lir>
the bottom line: Threegenerations of
Carolina women, one better than the next,
are told by aJourtli, the best yet.

By AMELIAWEISS

OME PEOPLE MIGHT GIVE UP
L their second-born lo write as
well as Kaye Gibbons, so graceful
and spirited are her fictional his-
tories of North Carolina women. In her
fourth novel, Charmsfor the Easy Life,
Gibbons presents Charlie Kate Birch, a
midwife and self-proclaimed doctor who
meets her ferryman husband as she
crosses the l'asquolank River to deliver
babies, nurse the sick and lay out the
dead. Her granddaughter Margaret,
narrator of the book, imagines, “Be-
tween my grandmother, her green eyes
. and the big-cookie moon low over the
Pasquotank, it must have been all my
grandfather could do to deposit her on
the otherside of the river."

That's the first and last romantic
view of Charlie Kate, a blunt and righ-
teous woman who eats garlic on toast lor
breakfast, smells of mothballs and ties
her "resolute shoes" with HD-year-old
laces soaked every Sunday in linseed oil
(“My shoestrings,” she says, "have last-
ed years longer than most peopl” can
stand each other”). An eccentri  vho
knows ns much about Thomas Hardy's
novels as she does about cirrhosis of the
liver, Charlie Kate is in fact a healing ge-
nius who uses herbal cures like evening
primrose and Saint-John’s-Wort, as well
as all the modern medicine she can get.
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An K-year-old girl is led into a room
and told to undress. As camcr.Ls click
and flush, two men abuse her sexually.
The resulting photos are then printed
mid distributed throughout America.

Those pictures— actual crime scene
photos of grossly illegal activity— then
become virtual instruction manuals for
thousands of other sex offenders. In fact,
over 80% of convicted child molesters
admit to regular use of pornography,
often imitating the graphic pictures
during their crimes.

The Supreme Court ruled in 1090 that
states cut ouu,.w llte possession of child
pornography. Why, then, at a lime when
sexuid harassment of adults understmtdably
causes national outrage, is possession of
child pornography still legal in many slates—
and nirely prosecuted in must?

And how can it he that in America
there are far more outlets for hard-core
pornography than there are McDonalds
restaurants? Let's he clear about this: We
are talking about the graphic depiction of
women and children being exploited and
degraded through rape, bondage, group
sex, torture, incest, and bestiality.

Americtn women say "Enough LsEnough!"
The “Enough is Enough!" Campaign is
committed to eliminating child pornography
aid removing hard-core/illegal pornography

from the marketplace. Women from all
walks of life— homemakers and business-
women, liberals and conservatives,
UcmocruLs and Republicans— are united on
dtis issue. Already, many governors' wives
and other women of influence are stepping
forward to support the "Enough is Enough!"
Campaign aimed at slopping die abuse.
There's no better time for.vow to join us
(lum now, during National Child Ahusc
Prevention Month. Help eliminate sexual
violence. You can make a difference!

Hard-oore pomography.
It's not what you think

""Enough is Enought!™*

[*O Iwant lo help stop the abuse ol Amenca’s children
! and women. Here's my lax-deductible gift to help end
| the epidemic ol hard-core, illegal pornography.

US25 O S500 $100 O Other $

O Iwant to team more. Please send me inlormation.

1 NAVE (Pleasepant)
! ADDRESS.

I ATY .STATE  ZIP_

| Pleasemakecheckspayablelo ‘enough 6 Enoughl® ane
mseixlcoupon to "Enoughg Enough™Campaqn.' P.O Box
1 838. Fairfax. VA 22030

1 "Hr,jnpn/ioj (n«tius»Hnaaa«aiA>»al biuxriv NCAP



Workshops Train Women to Combat
Illegal Porn in Their Own Neighborhoods

HP he “Enough is Enou?h_!”_
campalﬁn will hold training
workshog_st rou?hout the
country tnis year to give women
and men all the factual, legal, and
logistical tools they need to wage
successful campaigns a%amst
illegal pornography in their
neighborhoods.
orkshop attendees learn
practical ways to effectively fl?ht
lllegal pornography at the loca
level, and they return home fully
equipped to take the battle to
their own communities.
Designed as basic training
courses, the workshops focus on
just what constitutes illegal

“Enough is Enough!’l

Training Sem inars

May 26th and 27th
Countryside Inn
Newport Beach, CA
Cell M-nique st 71

June 12th

Cincinnati Marriott
Cincinnati, OH

Call Barb at 513-521-6227

June 19th
Grand Hyatt, Washington, DC

‘Enough is Enough!™ Campaign « P.O. Box 888 « Fairfax, VA 22030 + 703-278-8343

35-9056

pornography and on the high
price society pays for its exist-
ence. _

Most Americans are confused
about what kind of materials are
Protected by the Constitution.
llegal pomography is illegal,
The Supreme Court clearly
prohibits obsc_emt?]/, child porno-
graphy, material that is harmful
to minors, and indecent material.
The workshops give attendees a
clear understan mH of the law as
ir relates specifically to pornogra-

Y.
_Attendees also learn how
||Ieg1a| ﬁornography threatens
public health and safety. Studies
conducted around the
country unmistakably
document the deleterious
impact that illegal por-
nography has on society,
particularly on women
and children.

The studies have re-
vealed alarming facts —

[ The majority of child
molesters in this country
are Users or:‘ hard-core

ornography.
p/ _ Tge gvgrwh_elming
majority of convicted
rapists admit that they
regularly used hard-core
pornography.

| Hard-core pornogra-
phy is add'ctive for some
men who ultimately act out
the material,

“The workshop gave
me hard facts on
just how harmful

pornography is and
showed me how |
can fight it m my

community and win.”
— Gina Zimmerman, Warsaw, Indiana

| Hard-core pornography
encourages and facilitates the
fraasmissic - of sexually trans-
mitted diseases.

| Because one of the largest
consume: groups of pornography
is 12 to 17-year-old males, illegal
pornography is d|stort|ng1 the
values and attitudes of a large
portion of our society. _

Workshop leaders systemati-
cally debunk the myths associ-
ated with |||e(ﬁ4al pornography,
particularly the myth that it is a
victimless crime. - _

Each workshop includes time
for at least one victim to share
her story with attendees, putting a
face on the facts and statistics.

Workshops are scheduled
during May and June in Califor-
nia, Ohio, and Washington, DC,
with others to be annotinced for
later in the year. For information
on a seminar near you, call 703-
278-8343. &

Page 3



Hard-Core

Pornography

and Sexual Crimes Against Children
This Insidious, Silent Relationship is Too Often Overlooked

The typical child molester will abuse
from 30 to 60 children before he is
ever caught, according to an Emory
University study. Over his lifetime, a
molester is likely to abuse more than
360 children.

Page 2

E d Savitz, a wealthy
Philadelphia pedophile
who died of AIDS just
weeks aﬁ_o, used to invite young
boys to his upscale apartment to
take sexually explicit pictures of
them, to have sex with them, and to
buy their dirty underwear and even
their excrement. Neighbors in the
building said that boys ranging in
age from 10 to 16 years woul
come inand out of Savitz's aPart-
ment every day atall hours of the
day and night Over a 20-year
Penod, before he was arrested by
he Philadelphia police in March
1992, officials estimate that“ Uncle
Edady” sexual(l;/ molested hundreds
of teenage and pre-pubescent boys,
knowingly infecting many of them
with the HIV virus.
on tall: shoe's in Philadelphia,
several of the younﬁ victims
admitted to being the second
generation of boys in their family to
pose for sexually exﬁhut porno-
Eraphlc_ sessions with Uncle Eddy.
d Savitz was called a. “ insatiable
collector of kiddie pom photos" by
Lﬁnne Abraham, district attorney of
Philadelphia Estimates ofthe size

of his illegal pom collection ranged
from 3,500 t0 5,000 photos.

Pornography Is @ common
element — offen unmentioned,
certainly unheralded — inthe
majority of sexual crimes commit-
ted today. In a study done at
Kingston Penitentiary in Canada,
17 percent of those who were
convicted of molesting hoys and 27
percent of those who were con-
victed of molesting girls admitted
that they regularly used hard-core
pornography.

Yetthe Presence of pornagraphy
8 a consistent factor in sexual
crimes is often overlooked in the
media coverage of these cases.
Most people are completely un-
aware of the S|?nn‘|(_:ant role that
pornography plays in sexual crimes,
particularly in crimes against
children. _

Judge Gene Malpas, senior
attorney with the National Law
Center for Children and Families,
first became aware of the link
between pornography and child
molestation when he served as state
prosecutor in Florida. Almost every
case of child molestation that he

molester uses it [pornography] in three
ways — to stimulate himself, to lower the
inhibitions of the child, and to educate the

child about what to do.”

— Judge Gene Malpas, senior attorney
National Law Centerfor Children and Families

"Enough is Enough!'"Campaign « P.O. Box 888 « Fairfax, VA 22030 + 703-278-8343



Pornography's Victim s

Rarely Have a

T recently had someone tell
me, “Pornography is simply
-*.amatter of choice. If you
don't like it, if it bothers you so
much, well then, don’t buy it

Is hard-core pornography simply
a matter of choice?

Tell that to the woman who was
sexually abused by her older
brother when she was too young
and small to fight him off and get
away, por years, he used her to act
out Scenes he saw in pornographic
m&?azmes._ _

hrt choice- did she h-v??

What about the rwo girls, aged 7
and 12, who were forced to watch
X-rated movies before, during,
and after they were horrib|
sexually abused by a neighbor.
The doctor who later examined
them said theY wilfriever have a
normal sexual relationship.

What choice did they have?
What ahout the young children
who were sexually abused bv their

bahysitter after he spent the

afternoon watching sexually

explicit material with his buddies.
hat choice did they have?

Hard-core pornography isjust

June 1993

Choice

like pollution in this respect: often
the peaple who do the polluting are
not the people who are hurt by it

Believe me, the victims rarely
haveachoice.

Every day, the tragic stories of
sexual abuse of women, youn
boys and girls, and small"children
reach me K letter, by phone, on
radio talk shows, and after speak-
in engagements. _

hen do we stop looking the
other way9 How can we continue
to silently toierate an entire class of
material that resuit-- in the explicit
degradation, abuse, and humilia-
tion of women and children?
_ F%htmg hard-core pornography
iSa wtr and distasteful job, but it
IS time for women In America to
stand up and face the challenge.
The “Enough is Enough!” cam-
Pa|gn i a call to courage. It is a call
0 battle.

America's women have the
courage to answer the call to battle.
They are working tirelessly across
the Country to protect the innocent.

I"'m glad you are part of this

The “Enough is Enoughl" Campaign is another voice of the National Coalition Against Pornography.

Dee Jepsen
National CampaignJDirector

‘Tomography is just

like pollution in this
respect: often the
people who do the
polluting are not the
people who are hurt
bv it.”

Vol. 1, No. 2
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saw involved pomography, he said.

“_Pornography IS dangerous to
children because it is used to
facilitate the crime. A molester uses
it in three ways — to stimulate
himself, to lower the inhibitions of
the child, and to educate the child
about what to do,” Malpas sa d
Perhaps the best known study
linking pornography and sex crimes
against children is one conducted
by the Los Ané;eles Police Depart-
ment. The study looked at adult
arrests for extrafamilial sex crimes
against children over a ten-year
Penod. Ofthe 320 arrests made by

he LAPD Sexuallg Exploited
Child Unit from 1980 to 1989, 199
arrests — over 62 percent —
involved pornography. This meant
that pornography was either used to
facilitate the crime or was produced
during the victimization of the
child. Crimes included child
molestation, oral copulation,
sodomy, unlawful sex, rape,
insertion of a foreign object, and
misciemeanor chila annoying.

' Pornoqrafhy IS Used quite
extensively to lower the inhibitions
of the children involved and to_get
them to do what is wanted,” sai
Detective Gary T. Lyon ofthe
LAPD Sexually Exploited Child
Unit Vv

Lt Jim Wintergerstofthe
Crimes Against Children Unit in
Louisville, Kentucky, corrobo-
rated the link between child
sexual abuse and pornography.
*When we investigate a crise,” he
said, ‘we will almost always find
pornography. It is used to ease the
children into sexual activity."

Police officers, social workers,

*Enough is Enough!” campaign « P.O. Box 888 « Fairfax, VA 22030 + 703-278-8343

lawyers, judges, and others who
investigate reported instances of
child molestation clearly see
pornography as an insidious
teaching tool" in the hands of

a correlation.” _

Many perpetrators admit that
pornoPraphy plays a key role in the
sexual crimes thiey commit.

“The explicit material put the

“When we investigate a case, we will

almost always find pornography.”
— LI Jim IVmiergersi, Louisville Crimes Against Children Unit

those who sexually prey on
children. S
“When | am dealing with a victim
of abuse and | ask them probin
questions, | find that porography
Was present in the home many,
many times,” said Deb Hambnght,
asocial worker in Warsaw, Indiana
“My experience shows that there is

You can help?

Unaware 0

Many reporters, and evensome |
Y ?thellnk hetween Sexua

th_oudght [of the crime] into my
mind. | was around pornography
and used it so much that it be-
came an addiction,” said a 32-
){_ear-old male inmate serving
ime for molesting an 11-year-old
girl. “If I could do it over again, |
would never have looked at
pornography.” &

w enforcement officials, are
crimes and hard-core pornogra-

phy. Here's how you can help change that fact:
1 Watch vo,urnewsga ers for stories about sexual, crimes in your

area, particularly

o

nmes against women and chilaren.
|fa stoty makes no mention of pornography's involvement, call

the main number at the paper and ask for thie reporter by name.
"J Tell the regorter that you saw the story and that goksun,derstand

A that porno

raphy plays a role in most'sex crime

K 1fthe

police report Indicated that pornography was found in the
suspect’s possession. You don't rieed {0 qet Into a lengthy

discussion, and please do not argue with

he reporter — you are

simpiy drawing his or her attention to the issue.
A |f the reporter wants to know more about hard-core

103- 3) for materials.

P | .
ornoaraphy’s link to sexual abuse, tell him or her to call us
el t

£ Send us articles on sexual crimes in your area, regardless of
whether 0{ not they mentlon pornography. We'll make calls to

[eporters rom ouro

ce, t00. &

Page 3



Best-Selling AuthorATherapist

Endorses “Enough is Enough!”

B est-selling author and
counselling therapist
Barbara De Angelis,

Ph.D., recently endorsed the_
“Enough is Enough!” campaign
and has added her name to the ~
group's diverse National Commit-
tee of Support.
N stronqu support the ‘Enough
is Enought™ campaign in its efforts
to speak out against sexual exploi-
tation inall forms,” De Angelis
said. o

De Angelis is author of three
best-selling books — How to
Make Love All the Time, Are You
the Onefor Me?, and Secrets

Dr. Barbara De Angelis

Olympic Gold M

lympic gold medalist
OMade.Ime Manning Mims

has joined the “Enough is
Pootsq?" cam a|%n. Mims is the
well-known athlete who pio-
neered the 800-meter run for the
United States in 1968. She was
(and still is) the only woman to
bring back a gold medal in this
event, along with the American
record. At the timeshe also seta
new Olympic record and the
World record, _

*1 grew up in the ghetto in
Cleveland, and I've worked
closelg with young people for the
past L7 years. | see what hard-core
pornograth Is doing to destroy
young people, families, and
relationships,” Mims said.

Now an International speaker

Madeline Manning Mims isfeatured
(thirdfrom lefr) in the "Enough is
Enough!" billboard.

and an accomplished recording
vocalist, Mims hasjust released a
new album whose title song was
inspired by the campaign to fight
illegal pornograth. The lyrics say
in part, “We can'tlet things go on
this way. We've HOt tostand”....
Enough is enough!" +

Page 4

About Men Every Woman Should
Know. _ _

“As a professional therapist, |
have personally witnessed the
damaging effects pornography has
on soclety as awhole and on
personal relationships more
sgemflcally,” De Angelis said,

* Sexual compulsion and addiction
destroy intimacy because, by
definition, they ntroduce a third
element into your relationship
| strongly doubt that hard-core
pornograﬁhy_creates more inti-
macy. Wnat it does create is more
eroticism, which many couples
mistake for intimacy.” +

edalist Joins Cam paign

Watch for our next issuel

We'll update you on “Enough is
Enough!' training seminars, feature a
story about the educational brr'tng held
in Washington, D.C., for business and
professional women, tell you about the
fashion show benefit held in Chicago
sponsored by Liz Claiborne, Inc., and
the Chicago Hilton Hotel, and talk about
other ‘Enough is Enough!” activities.

’Enough is Enough!" Campaign « P.O. Box 888 « Fairfax, VA 22030 « 703-278-8343



Together, W e

Hard-Core

I believe that women united behind a
1 just cause have immeasurable
influence and power,

| think of Candi Lighmer, amother
whose child was tragically killed one night
ir.ar?rcrash%y?drlnk river. Her -~

ersonal tragedy compelled her to establish

others Against Drunk Drivers (MADD).

One woman's passion andjustifiable
anger united other women, and together
they launched a powerful camﬁalgn. In only
11 years, they not only strengthened the
nation’s laws governing drinking and
driving, they totally changed the way we
view runkdnvmc{;.

|f women work together, | know the same
thing can haPpen In the campaign against
hard-core, illegal pornography.

| Deileve women speak with a special
authority in the battle against pornography.
We are Its primary victims — we, our
children, and our families.

When | speak to women across the
country about pornographP(’S harmful
effects, | see a groundswell of indignation
and outrage rising. liberal and conservative
women, religious and nonreligious women,
old and young, businesswomen and home-
makers are ready to fight to remove |I|e%|
pornography from their neighborhoods. We
don't have fo agree on a lot of other issues
to come together in this common cause.

C an

May 1993

Stomp O ut

Pornography!

The shocking images of child pornoc};_ra—
Phy, incest, bestiality, rape, and mutilation
hat pass today s “ adult” entertainment are
demeaning and harmful to us as women, to
our children, and to men as well As
pornp(T;raph_y’s chiefvictims, we. have the
sge_ma motivation— we have the urgent
obligation — to demand that the degrada-
tion and exploitation stop. _

That's what “Enough is Enought” 1S all
about. This secular, nonpartisan campaign

encouraqes and equips women in the battle

against Illegal Pornography. It is directed
by_wo_men, starfed by women, and most
of its financial sup?ort comes from
women. We are not creating a new
orgatn|zat|on. We are initiating a move-
ment.

'm convinced that tire women of
America can make the difference on this
issue. We can get the raws against illegal
Por_nography enforced. We can get
egislation passed where it is needed. We
can change the way America thinks about
pornography! - -

We are working to mobilize hundreds
of thousands, eventually millions, of
women to stand with us and say, “Enough
s Enough!”

| urge you to join us in this important

Dee Jepsen
National Campaign
Director

“I believe
women speak
with a special

authority in
the battle
eN *ris,

pornography.

We are its

primary
victims —
we, our
children, and
our lainilies.”

Vol. 1, No. 1



First Lady Encourages “Enough is Enought,”

Condemns Hard-Core Pornography

Fi irst Lady Hillary Rodham
Clinton recently encouraged
the “Enough is Enough!”
campaign. _

Ina let,er sent to director Dee
Jepsen, Mrs. Clinton wrote, “|
aPplaud your group’s efforts to
eliminate child pornography and
illegal pornography and appreciate
Your wﬂlmgness to take a stand
or the children of the nation.

*|'know that you have an
enormous and challenging task
before you, hut tiiis is a pressing
issue that must be addressed.”

Formerfirst Lady Barbara Bush
has also written a letter giving her
support to the campaign. @

In an interview conducted by Dotson Rader, published in
Parade Magazine on April 11th, Mrs. Clinton came down hard

onpornography:

Parade: In homes with cable
TV, very youn? children can
turn on channels showm_%] R-
rated and even X-rated films
containing extremely_Praphlc
sex and violence — films that
itis illegal for them to pay to
see in a theater. How can you
defena the culture of a country
that allows a child access to
hard-core pornography and
extreme violence?

Reprinted with permissionfrom Parade,
copyright ©

Mrs. Clinton: | can't
defend it! | wouldn't defend
it! 1t's wrong, and | wish it
would go away, because |
think it's so destructive to
children and adults to have
that kind of material shown. |
don't think there’s anything
wrong with parents’ groups or
other groups calling for people
to boy cott certain kinds of
entertainment. That's advo-
cacy, education, and choice.

Tell the truth about illegal pornography!

[ Over 80 percent of chiia moiesters admit to regularly using pornography,
often imitating actual scenes during molestations.

| There are more hard-core pornography oudets in this country than
McDonald's restaurants.

[ The typical serial child molester has from 360 to 380 victims in his lifetime.
Both adult and child pornography is often used as an aid during the crime.

[ Lin 3girlsand Lin 7 boys will be molested before the time they are 18 years

old.

Hard-core pornography. It’s not what you think.
The “Enough is Enough!" campaign is another voice of the National Coalition Against Pornography.

Page 4
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-NLC-D.C. 7036914669

Child Pornography Laws,State by State
(As of December 1,1992)

On pages 23-27 ofyourTaJke Action Manual, an action item entitled "Strengthen Child Pornog—
raphy Laws in all 50 States, describes what you need to do to strengthen your state™s child
pornography law.

Since the initial publication of the Take Action Manual, the "Enough isEnough!”Tampaign has
received updated information of the status ofanumber of state child pornography laws. The
updated listing of state laws be low should be substituted for the Listing of states on pages 23-25.
State laws in this important area have changed frequently since 1990 and we will continue our
attempts to provide the most accurate information available.

The laws regarding the possession of child pornography alsovary greatlyfrom state to state.

The age in parentheses indicates the age of majority in that state for the purposes of determin—
ingwhat isconsidered child pornography. For instance, inCalifomiaitis illegal to possess
pornography involving children ifthey are thirteen years old oryounger -however, ifthe
children involved in pornographic scenes are fourteen years or older, the material isnot consid—
ered child pornography. "F* indicates possession isa felony, "M" indicates possession isa
misdemeanor.

& les wktek fcawg rs laws dealingwith possession 0fchild pornography:

Connecticut M ontana W yoming
Hawai i Rhode Island
Mississippi Vermont

Slates inwhich the the possession of child pomegraphy with the intent to distribute and/or for
commercial purposes is illegl:

Alaska F (18) Massachusetts  F (18) New Mexico F (16)
Maine F (18) Nebraska F @ New York F (16)-
Maryland F (18) New Hampshire F (16) Virginia F (16)

The mere possession of child pornography is illegal inthe fol lowing states:

Alabama F (17) Kas, .\s F (16) Ohio M (18)
Arizona  F/M (15/18) Kentucky M (16) Oklahoma  F (18)
Arkansas F (16) Louisiana FQ@) Oregon F @
Califomia M (19 MarylImd M (16) Pennsylvania F (17)
Colorado M (18) Michi gan M (18) S.Carolina F (18)
Delaware M (18) Minnesota M (18) S. Dakota M 0.8)
Florida F (18 Missouri M (18) Tennessee F (18
Georgia M (18) Nevada M (16) Texas FQ@)
ldaho F @ New Hampshire M (16) Utah F @)
IMimis ~ F (18 New Jersey F (16) Washington F (16)
Indiana M (15) N. Carolina F (18 W. Virginia  F (18)
lowa M (18) N. Dakota M (18) Wisconsin F (18

*Promote or procure™ was interpreted under case law as "receipt, acquisition or to obtain."

.02



New Iegal e orts on state child pornoqraphy statutes are sorely needed for the weII belng of this
nations children, Child ?ornography aws require five essential components too er adequate

protection for children: 1) prohibition of "mere possession,” 2) a uniform age of majority of 18
ears, 3) felony siatus for ai child porno raPh y offenses, 4) mandatory minimum jail sentences
[

y

with lengthy probationary penods and 5) strict enf orcement and comm|tment otsu?mﬂcant
law enforcement resourcas. Ifyour state does not possess all five of these componenits, more
work is needed and you can make a big difference.

ImportantNote: DUE TO THE AVALANCHE OF NEW LEGISLATION SINCE 1990, YOU
SHOULD CHECKWITHYOUR STATEATTORNEY GENERAL FOR THE
SPECIFICS OF EACH STATELAWAND WHETHER ITHAS BEEN UP —

DATED.
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“Based onthe Information obtained during its Investigation, the Subcom mittee hasreached the following

general conclusions:

Child pornography plays a central role In child molestations by pedophiles, serving to Justify
the'r conduct, assist them In seducing their victins, and provide a means to blackmail the
children they have molested In order lo prevent exposure.

The vast majority of child pornography In the Ur Ited States constitutes a small portion of the
overall pornography market and Is deeply underground. Unlike the adult pornography Industry,
It Is not significantly Influenced by organized crime.

It Is extremely difficult, If not Impossible In some cities, to purchase true child pornography at
adult bookstores. The overwhelming majority of child pornography seized In arrests made In
the U.S. has not been produced or distributed for profit.

The seizure by the U.S. Customs Service of Imported child pornography, especially from
Denmark and the Netherlands, has declined dramatically since late 1984 due to Increased
diplomatic and law enforcement pressure, American news media reports and Increased caution
shown by American child pornography customers.

The membership of known pedophlle-support groups Inthe United States Is probably less than
2,000. While many of the groups’ members have been convicted for .hild sex crimt ‘'he groups
themselves are not Involved actively In large-scale criminal conspiracies, such as ct imerclal
child pornography ring3.

The Child Protection Act of 1984, which made Illegal all distribution of sexually explicit material
Involving children, has been highly successful, leading to a subslantial Increase Infederal
prosecutions and the placing of higher priorities on such Investigations. Since passage of the
law two years ago, the Department of Justice has won 164 convictions on child pornography vio-
lations; In the previous six and one-half years, there were only 64.

While the awareness of many police agencies about child sexual exploitation has Improved
greatly, many still do not have the training, staff or inclination to recognize promptly and
Investigate potential leads to crimes Involving child pornography or child sexual abuse."

Southern California Child Explcitation Task Force

Itls“dangerously Inaccurate" to presume that “because there Isnot widespread commercial distribution
of child pornography Inthe U.S.,” that therefore “significant law-enforcement effort In the area of child
exploitation Is not warranted. The threat Imposed on our children has little do do with (that] aspect of

the child pornography business."

Burgess (1984) (A study In Jefferson County, Kentucky)

“31% ol *he prostitute group admitted to having been Involved In pornography; only 18% of the non
prostitute group reported Involvement Inpornography. 38% of the runaways were Involved In prostitu-
tion. and 15% of the runaways were Involved In pornography.

“Identifying and tracking missing children Is vital to curbing the victimization of children. Over 86% of
Jefferson County children Involved In child prostitution and pornography were, at the time of those
activities, runaways or mtsalng.

National Coalition
Against Pornography

800 Compton Road
Suite 9224
Cincinnati, OH 45231

(613) 521-6227
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John Rabun, Exploited and Missing Children Unit, Louisville, Kentucky

"The Police/Social work team of the Exploited and Missing Child Unit (EMCU) ol Louisville, KY investi-
gated 1.400 cases of children suspected ol being victims ol sexual exploitation. Over 40 major cases
Involved the successful prosecution of adults Involved with over 12 children each. One case Involved
320 children. At the time of the arrest and/or service of search warrants, all 40 of these adult predators
were found with various forms of adult pornography, and In most cases child nudes and/or child

pornography were also found.

The National Obscenity Enforcement Unit
“It has been most successful In Its efforts. Prosecutions lor child pornography are up by 80% In the last
fiscal year £1987) and obscenity prosecutions are up by 800%."

David Duncan (1988) Southern Illinois University
He did a content analysis of twenty-five years of homosexual pornographic magazines sold In aduit
bookstores of two major US cities. Dr. Duncan found the frequency with which clearly underage models
appeared In such legally available magazines has declined to zero, due to the recent legislation
prohibiting child pornography. Suggestions of child pornography remained, however, In the frequent
use In porno magazine titles of such words as ‘boy,” ‘young’and ‘teen’ although the models were no
longer adolfcents. Youthful appearing models achieved star billing in what the Attorney General’s
Commission on Pornography has r.amed 'pseudo-child pornography.'
“The final decline (ofchild pornography) Inthe late seventies may have been Inresponse to the pressures
building against child pornography which Jed eventually to that legislation. To a large extent Itprobably
reflects the Impact of child abuse programs emerging In the seventies, since most ol the child models
appearing Insuch pornography are likely to be Incest victims being exploited by their parents or other
adults."”
BUT THE FACT THAT THERE IS A DEMAND FOR SUCH MATERIAL IS CLEARLY INDICATED BY THE CONTINUED
PRESENCE OF THE NEW PSEUDO-CHILD PORNOGRAPHY.

PSEUDO-CHILD PORNOGRAPHY

Judith Reisman (1987)
"A content analysis ol Playboy, Penthouse, and Hustler magazines, December 1953 to December 1984,
yielded 6,004 child Images. Newsstand available child Imagery In the context of erotica/pornography
Increased nearly 2,600% from 1954-1984. 80% of the children were actively Involved In all scenes; and
each magazine portrayed children as unharmed and/or benefited by adult-chlld sex."

David A. Scott (In Pornography: A Human Trqgpedv. 1987)
*Judith Reisman (1985) found that from the first Issue ol Playboy In 1954, children In cartoons (or
photographs oladults dressed to suggest children) have appeared Insexual contact with adults, and the
frequency and Intensity ol these contacts has Increased through the years. The dominant Impression
was that chlld/adult sex Is glamorous, thereby enhancing the Impression that these activities are
harmless. Magazines can escape the letter of child pornography laws while still Implying that sex with
children Is desirable and readily available. And these magazines, of course, are sold In the open."”
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Don Feder (Boston Herald10/27/S8)

‘The October Issue of Playboy contains a five-page rebuttal to the so-called Reisman report. Odd that a
publication with a circulation of 3.5 million would devote so much space to answering what It assures
us Ispreposterous stuff. 5ome experts believe [pseudo-child pornography] encourages sexual abust,
both by exciting perverted passions and fostering the beliefthatthe child actually Isan eagerparticipant

In the act.”

‘Pornographers protest their Innocence, while facilitating the victimization of our children.”

DOES PORNOGRAPHY PROMOTE ABUSE?

The National Obscenity Enforcement Unit
They now teach theirInvestigators at all oftheirseminars “to look forpornography atthe scene ofsexual
crimes Involving children.”

“It Isbeyond debate that molestation of children Is, In part, caused by consumption of pornography.’

John Rabun, Exploited and Missing Children Unit

‘Over 4years, the EMCU team learned to expect to always find adult pornography since It was used for

e the offender's own arousal;
«

e self-valldatlon of their own sex deviations;
e extortion of child victims or other adults; and

e deliberate and planned lowering of Inhibitions of child victims."

The Badgley Report (1984)
Thereport found that almost 60% ofboth male and female juvenile prostitutes had been asked to be the
subject of sexually explicit films or photographs; 12% of the girls and 20% of the boys had actually been
used In making pornography:Juvenile prostitutes are a high-risk group In regard to being exploited by
pornographers.
Two smaller American studies emphatically confirm this finding (Burgess: 75% of youth hustlers had
participated Inpornography; John Rabun: 37% had participated).
The 1982 URSA Study: concluded that there exists a ‘slight”relationship between Juvenile prostitution
and pornography. There, 27% of the young male prostitutes had been photographed by a ’John”; of the
54 young male hustlers for whom Information was available, 9 had been photographed for commercial
pornographic magazines. In the face of that evidence it seems Impossible lo deny the existence of a
significant link between the exploitation of minors In prostitution and In pornography.
Extant studies of Juvenile prostitutes showed less Incidence of participation Inpornography than Isthe
real case because by Its very nature one Item of pornography can be viewed contemporaneously by
many patrons and forrepeated sittings. The demand for pornographic performers will always be a tiny

fraction of the demand for prostitutes.
Surgeon General's Workshop on Pornography (June 24, 1936)

19 nationally and Internationally recognized clinicians and researchers achieved consensus on the
statementthat “children and adolescents who participate Inthe productlonclpornographyexperlence

adverse enduring effects.”
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Southern California Child Exploitation Task Force (1988)

It Isthe longest existing task force In the U.S. and has prosecuted all the child pornography and Federal
child abuse cases In the Central District of Callforrla during the past 10 years.

« "According to the U.S. Customs Service, a conservative estimate of the number of pedopnlles In
the U.S. Is 15,000. It Is Impossible to determine acc.rately the number, because pedophiles do
everything possible to avoid detection.”

» “We have frequently gon . into homes with search warrants for child pornography and discov-
ered children living In the ;:ome who have been molested by the person who Is the target of our
chlld-pornography Investigation."

e “We have discovered photographs of the pedophile-- molesting children."”

e "We have found convicted child molesters as well as Individuals who were providing children to
molesters.”

e 'One ofthe men we prosecuted had 50,000 photographs of noncommercial child pornography In
a storage locker. He adm itted molesting several hundred children following his release from a
state hospital for a child molestation conviction. He even maintained a ledger listing those
molestations. He taught swimming and tennis to youngsters, some of whom became his vic-

tims."

« "Aconvicted child molester who'was the subject of one of our Investigations was found, after he

had ordered materials, to have homemade child pornography Inhis house—Including a video
tape depicting him molesting a child who was clearly under the Influence of drugs or alcohol.”

« Some articles written In pornographic magazines call attention to a few cases In which Individu-

als (who claimed neither to be sexually active with children nor to possess child pornography)
were the subjects of search warrants after they ordered child pornography from undercover
Government agents. While Government operations occasionally Identify Individuals who are not
suitable for prosecution, those cases are the exception, not the rule.

M. Douglas Reed, Ph.D.
Vice President, National Leadership
National Coalition Against Pornography
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CHILD PORNOGRAPHY

THE PROBLEM

The National Coalition Tor Children's Justice (Ken Wooden)
Between 1981 and 1985, child sexual abuse (Including having pictures taken pornographlcaliy) rose by
175%.

The National Obscenity Enforcement Unit
(Testimony before the Senate Judiciary Committee, June, 1988)
“Review of recent law enforcement statistics and studies, as well as scientific research, reveals the
devastating effect obscenity and child pornography are having on our nation.

Ann Burgees, Professor at the UniversityofPennsylvania
(Federal grant to study child pornography).
Pornography depicting children Is used by child molesters to convince children that deviant sex acts m
(whichallchlldsexabuse Is) are normal—thereby breaking down their resistance. Her later study (1987)
found that victims of child sexual abuse have symptoms of chronic or delayed posttraumatlc stress. It
causes multiple psychological problems which may take years to resolve.

Pierce (1984)

Sexually exploited children Involved In the pornography Industry are usually recruited among run-
av'ays. although some may use neighborhood children or their own children.

THE NATURE AND THE EXTENT OF THE PROBLEM

Reportofthe U. S. Congress Permanent Sr.bco nmiltee on Investigations on
Child Pornography and Pedophilia (1986)
“Nosingle characteristic ofpedophilia Ismorepervasive than the obsession with child pornographj.The
fascination of pedophiles with child pornography and child abuse has been documented Inmanystudles
and has been established by hundreds of sexually explicit materials Involving children.

“Detective William Dworln ofthe Los Angeles Police Department estimates that of the 700 child mok iters
Inwhose arrest he has participated during the last ten years, more than half had child pornograp* yin
their possession. About 80% owned either child or adult pornography.

“Each convicted child molester Interviewed by the Subcommittee either collected or produced ch Id
pornography, or both. Most said they had used the material to lower the Inhibitions of children or o
coach them Into posing for photographs.

“Itlsnot unusual for pedophiles to possess collectloiis containing several thousand photographs, slides,
films, videotapes and magazines depleting nude children and children engaged In a variety of sexual
activities.

““The maintenance and growth of [the pedophile’s] collections [of Items related to children] becomes
one of the most Important things In their life. Child pornography exists primarily for the consumption
of pedophiles—adults whose sexual preference and attraction isto prepubescont children. Itthere were
no pedophiles, there would be little child pornography other than that Involving adolescent children.’
(Special Agent Kenneth Lannlng, FBI)"
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thnt his possession of the four photo-
graphs ut issue in this cnse consti-
tuted a crime.

Because Osborne had notice thnt
his conduct wus criminal, his case
dill'crs from three cases upon which
he relies: Bouie v City of Columbia,
378 US 347, 12 L Ed 2d 894, 84 S Ct
1897 (1964), Robe v W ashington,

(405 US 117

405
US 313, 31 L Ed 2d 258, 92 S Ct 993
(1972), and Marks v United States,
430 US 188, 51 L Ed 2d 260, 97 S Ct
990 (1977). In Bouie, the petitioners
hnd refused to leave a restaurant af-
ter being asked to do so by the restau-
rant's manager. Although the man-
ager hnd not objected when the
petitioners entered the restaurant,
the petitioners were convicted of vio-
lating a South Carolina trespass stat-
ute proscribing " 'entry upon the
lands of another . . . after notice
from the owner or tenant prohibiting
such entry.' " 378 US, at 349, 12 L Ed
2d 894, 84 S Ct 1697. Affirming the
convictions, the South Carolina Su-
preme Court construed the trespnss
law as also making it a crime for nn
individual to remain on another's
land after being asked to leave. We
reversed the convictions on due pro-
cess grounds because the South Caro-
lina Supreme Court's expansion of
the statute was unforseenble and
therefore the petitioners had no rea-
son to suspect that their conduct wns
criminal. Id., at 350-352, 12 L Ed 2d
894, 84 S Ct 1697.

Likewise, in Robe v Washington,
supra, the petitioner hnd been con-
victed of violating a W ashington ob-
scenity statute thnt, by its terms, did
not proscribe the defendant's con-
duct. On petitioner’s npper’, the
W ashington Supreme Court .tever-
theless affirmed the petitioner's con-
viction, after construing the Wash

n4a

109 LEd 2d

ington obscenity statute to rench the
petitioner. We overturned the convic-
tion becnuse the Washington Su-
preme Court's broadening of the stat-
ute wns unexpected; therefore the
petitioner hnd no wm ning that his
actions were proscribed. Id., nl 315,
31 L Ed 2d 258,92 S Ct 993.

And, in Marks v United Stntes, su-
pra, we held that the retroactive ap-
plication of the obscenity standards
announced in Miller v California, 413
US 15,37 L Ed 2d 419, 93 S Ct 2607
(1973), to the potential detriment of
the petitioner violated the Due Pro-
cess Clause becnuse, at the time thnt
the defendant committed the chal-
lenged conduct, our decision in Mem -
oirs v Massachusetts, 383 US 413, 16
L Ed 2d 1, 86 S Ct 975 (1J66), pro-
vided the governing law. The defen-
dant could not Buspect thnt his ac-
tions would Inter become criminal
when we expanded the range of con-
stitutionally proscrihable conduct in
Miller.

(12)5 US iifl|

Osbor ic suggests timt our decision
here is inconsistent with Shutlles-
worth vBirmingham, 382 US 87,15 L
Ed 2d 176, 86 S Ct 21J (1965). We
disagree. In Shuttlesworth, the defen-
dant hnd been convicted of violating
nn Alabama statute thnt, when read
literally, provided that "a person
mny stand on a public sidewalk in
Birmingham only nt the whim of any
police officer of thnt city."” Id., nt 90,
15 L Ed 2d 176, 86 S CL 211. We
staled thnt "[tlhe constitutional vice
of so broad a provision needs no
demonstration.” Ibid. As subse-
quently construed by the Alabama
Supreme Court, however, the stntute
merely made it criminnl for n indi-
vidual who wns blocking frcj passage
along a public street to disobey a
police officer's order lo move. We
noted thnt "(]L is our duty, of

OSBORNE vOHIO
(1980) 495 US 103, 109 1, Ed 2d 98, 110 SCt 1501

course, to accept this state judicial
construction of the ordinance.... As
so construed, we cannot any thnt the
ordinance isunconstitutional, though
it requires no great feat of imagina-
tion to envisage situations in which
such nn ordinance might be unconsti-
tutionally applied.” Id.,, nt 91,15 L Ed
2d 176, 86 S Ct 211. We nevertheless
reverses the defendant’s conviction
because it wns not clear thnt the
Stnte hnd convicted the defendant
under the statute ns construed rather
than ns written. Id., at 91-92, 15 L Ed
2d 176, 86 S Ct 211.B3Shuttlesworth,
then, stands for the proposition thnt
where a Stnte Supreme Court nar-
rows nn unconstitutionally overbroad
stntute, the State must ensure that
defendants nre convicted under the
stntute ns it is subsequently con-
strued and not c.s it wns originally
written; this proposition in no way
conflicts with our holding in this cnse.

Finally, despite Osborne’s conten-
\ion to the contrary, we do not believe
that Massachusetts v Oakes, 491 US
576, 105 L Ed 2d 493, 109 S Ct 2633
(1989), supports his theory of this
cnse. In Oakes, the petitioner chal-
lenged a Massachusetts pornography
statute os

[4B5 US 119)

overbroad; since the
time of the defendant’s alleged crime,
however, the State hnd substantially
narrowed the etatute through a sub-
sequent legiolotive enactment—nn
amendment to the statute. In a sepa-
rate opinion, five Justices agreed that
the state legislature could not cure
the potential overbrendth problem

through the subsequent legislative
action; the stntute was void as writ-
ten. Id., nt 585-586, 105 I, Ed 2d 493,
109 S Ct 2633.

[ObJ Osborne contends thnt Oakes
stands for a similar but distinct prop-
osition thnt, when faced rith a poten-
tially overinclusive statute, a court
mny not construe the statute to avoid
overbreadth problems nnd then apply
the stntute, ns construed, to past con-
duct. The implication of this argu-
ment is thnt if a statute is overbroad
ns written, then the stntute is void
nnd incurnble. As a result, when re-
viewing a conviction under a poten-
tially overbroad stntute, a court must
either affirm or strike down the stat-
ute on its face, but the court mny not,
os the Ohio Supreme Courtdid in this
cnse, narrow the stntute, nffirm on
the basis of the narrowing construc-
tion, and leave the statute in full
force. We disagree.

First, ns indicated by our enrlier
discussion, if we accepted this propo-
sition, it would require a radical re-
working of our Inw. Courts routinely
construe statutes so ns to avoid the
statutes’ potentially overbroad rench,
apply the statute in thnt cnse, and
leave the statute in place. In Roth v
United States, 354 US 476, 1 L Ed 2d
1498, 77 S Ct 1304 (1957), for exam -
ple, the Court construed the open-
ended terms used in 18 USC § 1461
(18 USCS § 1461], which prohibits the
mniling of material that is "obscene,
lewd, lascivious, indecent, filthy or
vile." Justice Harlan characterized
Roth in this way:

13. In ShuUlenwortli, we nlso overturned themnn'fl directions when (lie policeman was di-

defendnnt’8 conviction tor violating another
pnrt of the snine Alnbniun statute becnuse thnt
provision hnd been interpreted nn criminaliz-
ing on individual's failure to follow n police-

recting trnflic, nnd the crime alleged in
Slintlleswortli had nothing lo do with motor
trntlic. .182 US. nt 93-95, 15 1, Ed 2d 175, SOS Ct
211

N
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"The words of 8§ 1461, 'obscene,
lewd, lascivious, indecent, filthy or
vile,” connote something thnt is
porlrn /ed in n mnnnor so offensive
ns lo moke it unacceptable under
current community MOres. W hile
in common usage the words have
different shades of meaning, the
Etatute since its inception has nl-

ways been taken as aimed nt ob-
noxiously debasing portrayals of

sex. Although the
1105 US 120]

stntute con-

demns such material irrespective
of the effect it mny have upon those
into whose hands it falls, the early
cnse of United Stntes v Bennet, 24
Fed Cos 1093 (No. 14571), put u
limiting gloss upon the statutory
language: the statute reaches only
indecent material which, ns now
expressed in Roth v United Stales,
suprn, nt 489 [1 L Ed 2d 1498, 77 S
Ct 1304], 'taken ns a whole appeals

to prurient interest."" Manuel En-

terprises, Inc. v Day, 370 US 478,
482-484,8 L Ed 2d 639,82 S Ct 1432
(1962) (footnotes om itted; emphasis
in originnl).

See nlso, Hamling, 418 US, at 112,

41 L Ed 2d 590, 94 S Ct 2887 (quot-
ing the above). The petitioner's con-

viction was affirmed in Roth, nnd
federal obscenity Inw was left in
force. 354 US. nt 494, 1 L Ed 2d
1498, 77 S Ct 1304.MWe, moreover,

have long respected the Stnte Su-

preme Courts’ ability to narrow
Blate statutes so as to limit the

109LEd M

sIntute’s scope to unprotected con-
duct. See, e.g., Ginsberg v New
York, 390 US 629, 20 L Ed 2d 195,
88 S Ct 1274 (1968).

Second, we do not believe thnt
Cakes compels the proposition thnt
Osborne wurges us to accept. In
Oakes, Justice Scnlin, writing for
himself nnd four others, reasoned
that

"The overbrendth doctrine serves
to protect constitutionally legiti-
mate speech not merely ex post,
that is, after the offending stntute
is enacted, but also ex nnte, thnt is,
when the legislature is contemplat-
ing what sort of stntute to enact. If
the promulgation ofoverbroad laws
affecting speech wns cost free . . ,
that is, if NO conviction of constitu-
tionally proscribnblc conduct
wculd be
[495 UR 121)

lost, go long as the
offending statute wns narrowed be-
fore the final nppenl . . . then leg-
islatures would have significnntly
reduced incentivo to stay within
constitutional bounds in the first
place. When one takes account of
those overbroad statutes that are
never challenged, and of the time
that elnpses before the ones that
are challenged nre amended to
come within constitutional bounds,
a substantial amount of legitimate
speech would be ‘'chilled’ "
491 US. nt 586, 105 L Ed 2d 493,
109 S Ct 2633 (emphasis in origi-
nnl).

14. Buckley v Vnleo, 424 US 1, 76-80.46 L BMpolitical COrlinitlce or candidate.” We slated

2d G59, 96 S CI1 612(1976), is nnotlicr Inndmnrk

ense where n Inw wns construed to nvnid poten-

tial overbrendtli problems and led in pince,

thol "|t)o insure llint the reach of 5434(e) h
not impermissibly broad, we construe ‘expendi-
lure’ for purposes of timt section ... to rcncli

Section 304(c) of the Fcdprnl Flection Cam-
paign Act, 2 USC §434(e) (1976 ed) (2 USCS

§434(e)), Imposed certain

ments on "(c]very person . .

tributions or independen
ceeding $100 "other than

reporting require-
. who makes con-

only funds used for communications Hint ex-
pressly advocate the election or defeat of n
clearly identified candidate.” The section wnB

t expenditures” ex- upheld as construed. 424 US, nt 80, 46 L Ed 2d
by contribution to a 659, 96 S Ct 612 (footnote omitted).

OSBORNE vOHIO
(1990)495 Us 103, 109 1, Fxl 2d 98, 110 SCt 1691

In other words, five of the Onkes Jus-
tices feared that if we allowed n legis-
lature to correct its mistakes without
paying for them (beyond the inconve-
nience of passing a new Inw), we
would decrease the legislature's in-
centive to draft n narrowly tailored
law in the first plnce.

Legislators who know they can
cure their own mistal.es by amend-
ment without significant cost mny
not be ns careful to avoid drnfting
overbroad statutes ns they might oth-
erwise be. Butasimilar effect will not
be likely if njudicial construction ofn
statute to eliminate overbrendth is
allowed to be applied in the cose be-
fore the court. This is so primarily
becnuse the legislatures cannot be
sure thnt the stntute, when examined
by n court, will be saved by n narrow -
ing construction rather than invali-
dated for overbrendth. In the lutter
event, there could be no convictions
under that law even of those whose
own conduct is unprotected by the
First Amendment. Even if construed
to obvinte overbrendth, applying the
statute to pending cases might be
barred by the Due Process Clause.
Thus, careless drafting ennnotbe con-
sidered to be cost free based on the
power of the courts to eliminate over-
breadth by statutory construction.

[7c, 8b] There are nlso other consid-
erations. Osborne contends thnt
when courts construe statutes so ns to
eliminate overbrendth, convictions of
those found guilty of unprotected con-
duct covered by the stntute must be
reversed and nny further

[405 US 122]

convic-
tions for [trior reprehensible conduct
are barred.l Furthermore, because
lie contends that overbroad laws im-
plicating First Amendment interests
nre nullities nnd incapable of vnlid
application from the outset, this
would mean thnt judicial construc-
tion could not save the statute even
ns applied to subsequent conduct un-
protected by the First Amendment.
The overbrendtli doctrine, ns we hove
recognized, is indeed "strong medi-
cine,” Broadrick v Oklahoma, 413
US, at 613, 37 L Ed 2d 830, 93 S Ct
2908, and requiring that statutes be
facially invalidated whenever over-
breadth is perceived would very
likely invite reconsideration or redef-
inition of the doctrine in n way thnt
would not serve First Amendment
interests.l

[9n] Hnving rejected Osborne's
Stanley nnd overbrendth arguments,
we now reach Osborne’s final objec-

15. Under Oslrornn'n submission, even wherennd affirming a conviction after rejecting n

the construction eliminating overbrendtli oc-
curs In a civil cane, the statute could not be
applied lo conduct occurring prior lo the deci-
sion; for nlthougii plainly within rench of the
terms of the Blintute and plainly not otherwise
protected by the First Amendment, until the
statute --as nanowed to comply with the
Amendment, the conduct wns not illegal.

10. [7d, 8c] In terms of applying a ruling to
pending cases, we see no difference of constitu-
tional import between a court affirming n con-
viction after constiuing a statute to avoid fa-
cial invalidation on the ground of oveibreadth,

clnim Hint the conduct at issue in not within
the lerms of the stntute. In both situations, the
Due Process ClnuBe would require fair warning
to the dcfendnnt that the statutory proscrip-
tion, as construed, covers his conduct. But even
with the due process limitation, courts re(ient-
ediy affirm convictions after rejecting nonfriv-
olous claims thnt the conduct nt issue is not
forbidden by Hie terms of Hie statute. As ar-
gued earlier, tbere is no doubt whatsoever Hint

Osborne's conduct is proscribed by llie terms of
the child pornogrnphy etatute involved here.

17
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lion to his conviction: his contention
thnt he wns denied due process be-
cause it i9 unclear thnt his conviction
wns bused on n finding thnt each of
the elements of § 2907.323(A)(3) wns

present.” According
[4D5 US 12.1)
to the Ohio Su-

preme Court, in order lo s“cure n
conviction under § 2907.323(A)(3), the
Sinte must, prove both scienter nnd
thnt the defendant possessed mate-
rial depicting n lewd exhibition or n
grnphic focus on genitnls. The jury in
this cnse wns not instructed Hint it
could convict Osborne only for con-
duct thnt satisfied these require-
ments.

[10] The State concedes the om
sions in the jury instructions, but nr-
gues thnt Osborne waived his right to
assert this due process challenge be-
cause he failed to object wlipu the
instructions were given nt nis trial.
The Ohio Supreme Court so held, cit-
ing Ohio Inw. The question before us
now, therefore, is whether we nre
precluded from reaching Osborne’s
due process challenge because coun-
sel’s failure to comply with the proce-
dural rule constitutes an independent
stple-law ground adequate lo support
the result below. We have no diffi-
culty agreeing with the Stnte that
Osborne's counsel’s failure to urge
thnt the court instruct the jury on
scienter constitutes nn independent
nnd ndequnte sinte-luw ground pre-
venting us from reaching Osborne’s
due process contention on thnt point.
Ohio law states that proof of scienter
is required in instances, like the pres-
ent one, where a criminal statute
does not specify the applicable inen-
tnl 9tate. See n 9, suprn. The stnte
procedural rule, moreover, serves the

1OLEdZXA

State’s important interest in ensur-
ing that counsel do their pnrt in pre-
venting trial courts from providing

juries with erroneous instructions.

[11] W ith respect lo lhe trinl
court's failure to instruct on lewd-
noss, however, wo rench a different
conclusion: Rased upon our review of
the record, we believe flint counsel's
failure to object on this point docs not
prevent us from considering Os-
borne's constitutional claim. Os-
borne’ trinl wns brief: The State
called only the two arresting officers
to the stand; the defense summoned
only Osborne himself. Right before
trial, Osborne's counsel moved to dis-

issmiss the case, contending

(495 US 1211
that

§ 2907.323(A)(3) is unconstitutionally
overbroad. Counsel stated:

"I'm filing a motion to dismiss
based on the fnct that [the] stntute
is void for vagueness, overbroad
The statute’s overbroad be-
cause ... a person couldn't hnve
pictures of his own grandchildren;
probably couldn't even have nude
photographs of himself.

"Judge, if you had some nude
photos of yourself when you were n
child, you would probably be violat-
ing the law. .

"So grandparents, neighbors, or
other people who hnppen to view
the photograph are criminally lia-
ble under the stntute. And on that
basis I'm going lo nsk the Court to
dismiss the case." Tr 3-4.

The prosecutor informed the trinl
judge thnt a number of Ohio stnle

17. [8b] “|T|he Dun Process Clmine protectsnecoBsnry to constitute the crime with which

the nccuned against conviction except upon
proof beyond n reasonable doubt of every fact

he is charged.” In re Winsliip, 397 US 353, 3G4,
25 1, Ed 2d 358. 90 S Ct 1068 11970)

OSBORNE vOHIO
(1990)495 US 103, 109 I.Ed 2d 98. 10SCt 1691

courts hnd recently rejected identical
motions challenging § 2907.323(A)(3).
Tr 15-6. The court then overruled the
motion. Id., nt 7. Immediately there-
after, Osborne's counsel proposed
various jury instructions. lbid.

Given this sequence of events, we
believe thnt we mny rench Osborne’s
due process clnim becuuse we nre con-
vinced thnt Osborne's attorney
pressed the issue of the State’s failure
of proof on lewdness before the trinl
court mid, under the circumstances,
nothing would be gained by requiring
Osborne's Inwyer to object n second
time, specifically lo the jury instruc-
tions. The trinl judge, in no uncertain
terms, rejected counsel’s argument
that the statute ns written wns over-
broad. The Stnte contends that coun-
sel should then hnve insisted thnt the
court instruct the jury on lewdness
because, absent n finding thnt this
element existed, n conviction would
be unconstitutional. Were we to ac-
cept this position, we would " ‘force
resort to nn nrid ritual of meaning-
less form,” . .nnd would further no
perceivable stnte interest.” James v
Kentucky, 466 US 341, 349, 80 L Ed
2d 346, 104 S Ct 1830 (1984), quoting
Staub v City of Bnxley, 365 US 313,
320, 2 L Ed 2d 302, 78 S Ct 277 (1958),
and citing Henry

(405 US 125)

v Mississippi, 379
US 443, 448-449,13 L Ed 2d 408,85 S
Ct 564 (1965). As Justice Holmes
warned us years ago, "[wjhntever
springs the State may set for those
who ore endeavoring to assert rights
that the State confers, the assertion
of federnl rights, when plainly and
reasonably made, is not to be de-

18. Tlio Alabama court hnd Btoted: " 'There
mu«t he n ruling sought and acted on before
the trinl Judge can be put in error. Here there
wob no ruling asked or invoked as to the

fented under the name of locnl prac-
tice." Unvis v Wechsler, 263 US 22,
24, 68 L Ed 143, 44 S Cl 13 (1923).

Our decision here is analogous to
our decision in Dougins v Alabama,
380 US 415, 13 I, Ed 2d 934, 85 S Ct
1074 (1965). In thnt case, the Aln-
bnmn Supreme Court had held thnt a
defendant hnd waived his confronta-
tion clause objection to the rending
into evidence of n confession thnt lie
hnd given. Although not following
the precise procedure required by Al-
abama law,* the defendant had un-
successfully objected to the prosecu-
tion's use of the confession. We
followed "our <consistent holdings
that the adequacy of state procedural
bars to the assertion of federnl ques-
tions is itself a federul question™ and
stated that "[ijn determining the suf-
ficiency of objections we have applied
the general principle thnt an objec-
tion which is ample and timely to
bring the alleged federal error to the
attention of the trinl court nnd en-
able it to take appropriate corrective
action is sufficient to serve legitimate
state interest, and therefore sufficient
to preserve the clnim for review
here." Id., at 422,13 L Ed 2d 934,85 S
Ct 1074. Concluding thnt "(n]o legiti-
mate slate interest would have been
served by requiring repetition of a
patently futile objection,” we held
that the Alabama procedural ruling
did not preclude our consideration of
the defendant's constitutional clnim.
Id., at 421-422, 13 L Ed 2d 934, 85 S
Ct 1074. We reach a similar conclu-
sion in this cnse.

v
[12] To conclude, although we find

questions embracing the alleged confession.™
380 US. nt 421, 13 I. Ed 2d 934, 85 S Ct 1074
(citation omitted).
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Osborne's Firrt Amendment argu-
ments unpcrsunsive, we reverse Ins

conviction nnd remand
[4116 US 120)
for n new

trial in order to ensure timt Os-

borne's conviction stemmed from n
rinding Hint the Stnte had proved

SEPARATE OPINIONS

Justice Lilnclcimin, ooncurring.

I join the Court's opinion. | write
separately only to express my agree-
ment with Justice Brennan, see post,
at 146, n 20. 109 L Ed 2d, nt 132-133,
that this Court's ability to entertain
Osborne’s due process claim premised
on the failure of the trial court to
charge the "lewd exhibition” nnd
"graphic focus” elements does not de-
pend upon his objection to this failure
at trinl.

Justice Brennan, with whom Jus-
tice Mnrshnll and Justice Stevens
join, dissenting.

1agree with the Court that appel-
lant's conviction must be reversed. |
do not agree, however, that Ohio is
free on remand to retry him under
Ohio Rev Code Ann §2907.323(A)(3)
(Supp 1989) ns it currently exists. In

my view, the state law, even as con-

strued authoritatively by the Ohio

Supreme Court, is still fatally over-

broad, nnd our decision in Stanley v
Georgia, 394 US 657, 22 L Ed 2d 542,
89 S Ct 1243 (1969), prevents the
State from criminalizing appellant’s
possession of the photographs at issue
in this case. 1 therefore respectfully
dissent.

1. Oilier provisions of Ohio Inw relnting

chilil pornogrnphy nre not planned in lerins of
"nudity." For example, Ohio Itev Code Ann
52907.321 (Supp 1989) proliibi's 111? knowing
crention, sale, distribution, or possession of
"obscenity involving n minor." Section
2907.322 prohibits the knowing creation, sale,
distribution, or possession of materials depict-
ing a minor engaging in "soxunl activity" (de-
fined as “sexual conduct or sexual contact,” see

120

encli of the elements of
§ 2907.323(A)(3).
So ordered.

|

A
As written, the Ohio stntute
is plainly overbroad. Section

2907.323(A)(3) makes it a crime to
"[pjossess or view any material or
performance thnt shows a minor who
is not the person's child or ward in a
stnte of nudity.” Another section de-
fines "nudity" as

"the showing, representation, or
depiction of human male or female
genitnls, pubic area, or buttocks
with less than a full, opaque cover-
ing, or of a female breast with less
than a mil opaque covering of nny
portion thereof
[495 US 127)

below the top of
the nipple, or of covered male gen-
itals in a discernibly turgid state."
§2907.01(11).

In short, 88 2907.323 nnd 2907.01(H)
use simple nudity, without more, ns a
wny of defining child pornogrnphy.1
But as our prior decisions have made
clear, " 'nudity alone’ does not place
otherwise protected material outside
the mantle of the First Amendment.”
Schad v Mount Ephraim, 452 US 61,
66, 68 L Ed 2d 671, '01 S Ct 2176
(1981) (quoting Jenki is v Georgia,
418 US 153, 161, 41 L Ed 2d 642,94 S

lo §8 2907.01(A), (ID, (C)), masturbation. or hosti-

olity. The documented hnrm from child por-
nography arisen chiefly from the type of ob-
Scene materials that would be punished under
these provisions, rather than from the depic-
tions of mere "nudity"” thnt nre criminalized in
52907.323. See New York v Ferber, 458 US
747,779, n 4,73 1, Ed 2d 1113, 102 S Ct 3348
(1982) (Stevens, J., concurring in judgment).

Ct 2750 (1974)); see nlso FVV/PBS,
Inc. v Dallas, 493 US 215, 224, 102 L
Ed 2d 56,109 S Ct 80 (1990) (plurality
opinion); id,, at 238, n 1, 102 L Ed 2d
56, 109 S Ct 80 (Brcnnnn, J., concur-
ring in judgment); Doran v Salem
Inn, Inc., 422 US 922, 932-933, 45 L
Ed 2d 648,95 S Ct 2561 (1975); South-
eastern Promotions, Ltd. v Conrnd,
420 US 546, 557-558, 43 L Ed 2d 448,
95 S Ct 1239 (1975); California v
LnRue, 409 US 109, 118, 34 L Ed 2d
342, 93 S Ct 390 (1972). In Erznoznik
v City of Jacksonville, 422 US 205,
213, 45 L Ed 2d 125, 95 S Ct 2268
(1975), for example, we invalidated a
stntute that "would [hnve] bar[redj a
film containing a picture of a baby’s
buttocks, the nude body of n war vic-
tim, or scenes from a culture in which
nudity is indigenous. The ordinance
nlso might [havej prohibited] news-
reel scenes of the opening of nn art
exhibit ns well ns shots of bnthers on
a beach.” The Ohio law as written

Ims the some brand coverage nnd is
similnrly imcoriBtiti.itionnl.*

[495 US 128)
B

Wnry of the stntute’s use of the
"nudity" standard, the Ohio Supreme
Court construed § 2907.323(A)(3) to
apply only "where such nudity consti-
tutes n lewd exhibition or involves a
grnphic focus on the genitals." Stnte
v Young, 37 Ohio St 3d 249, 202, 525
NE2d 1363, 1368 (1988). The "lewd
exhibition” nnd "graphic focus" tests
not only fail to cure the overbrendth
of the stntute, but they nlso create n
new problem of vagueness.

1

The Court dismisses appellant’s
overbrendth contention in a single
cursory paragraph. Relying exclu-
sively on our previous decision in
New York v Ferber, 458 US 747, 73 L
Ed 2d 1113, 102 S Ct 3348 (1982),5

2. Tlie Court bints timt § 2907.323's exempuS 49, 84-85, 37 L Ed 2d 446, 93 S Ct 2628

tions nnd "proper purposes” provisions might
save it from being overbrond. Seo ante, at 112,
109 L Ed 2d, nt 111. | diBngree. The enumer-
ated "proper purposes” (e.g., a "bona fide artis-
tic, medical, scientific, educntionnl ... or
other proper purpose") ore simultaneously too
vngue nnd too nnrrow. What is nn acceptable
"nrtiotic" purpose7 Would erotic nrt along the
lines of Robert Mapplethorpe's qualify? What
is a valid "scientific" or "educntionnl" purpose?
WImt about sex manuals? Sec, e.g., Falaona v
Hustler Magazine, Inc. 607 F Supp 1341 <ND
Tex 1985), nITd. 799 F2d 1000 (CA6 1986).
WImt is n permissible "other proper purpose’?
What about photos taken for one purpose nnd
recirculated for other, more prurient purposes?
The "proper purposes" standard appears to
cronlc problems analogous to those IhiB Court
has encountered in describing the "redeeming
Bocinl Importance” of obscenity. Seo Pope v
Illinois, 481 US 497, 600-501, 95 L Ed 2d 439,
107 S Ct 1918 (1987); id., nt 513 519, 95 L Ed 2d
439, 107 S Ct 1918 (Stevens, J., dissenting);
Smith v United Stntes, 431 US 291,319-321,62
L Ed 2d 324, 97 S Ct 1756 (1977) (Stevens, J.,
dissenting); Paris Adult Theatre I v Slaton, 413

(1973) (Brennan, J., dissenting); Miller v Cnii-
fornin, 413 US 16, 24, 37 L Ed 2d 419, 93 S Ct
2607 (1973); Memoirs v Attorney General of
Massachusetts, 383 US 413, 418, 16 |, Ed 2d 1
86 S Ct. 976 (1966) (pluratily opinion); Roth v
United Slnics, 354 US 476, 484-486, | L Ed 2d
1498, 77 SCt 1304 (1957).

At the same lime, however, Ohio’s list of
"proper purposes” is too limited; it excludes
such obviously permissible uses ns (lie com-
mercial distribution of fashion photographs or
the simple exchange of pictures among fondly
nnd friends. Tims, n neighbor or grnndpnrent
who receives n photograph of nn unclothed
toddler might be subject to criminnl sanctions.

3. Although tlie phrase "lewd exhibition
the genitals" was offered ns nn example of a
permissible regulation in Miller v California,
413 US, nl 25, 37 L Ed 2d 419, 93 S Ct 2607, it
wob mentioned in (lie Court's treatment oi a
vagueness question. Even then tlie phrase wns
prefaced witli the words "|p)nlenlly offensive
representations or descriptions,” ibid., nnd in-
cluded In n list with other types or eexunl
conduct thnt served to limit its scope.

of
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[405 U9 120]

the majority reasons thnt the "lewd
exhibition” standard adequately nar-
rows che stntute's ambit becnuse
”"[w]e have upheld similar language
ngainst overbreadth challenges in the
past.” Ante, at lid, 109 L Ed 2d, nt
112. The Court's terse explanation is
unsatisfactory, since Ferber involved
a Inw that differs in crucial respects
from the one here.

The New York Inw nt issue in
Ferber criminalized the wuse of a
child in n » 'fsjexual performance,"”
defined as ” 'any performance or pnrt
thereof which includes sexual con-
duct by a child less than sixteen
years of age." " 458 US, at 751, 73 L
Ed 2d 1113, 102 S Ct 3348 (quoting
NY Penal Lnw 8§ 263.00(1) (McKinney
1980)). " ' "Sexual conduct™ '" wns in
turn defined as " 'actual or simulated
sexual intercourse, deviate sexual in-
tercourse, sexual bestiality, mastur-
bation, sado-masochistic abuse, or
lewd exhibition of the genitals." ” 458
US, at 751, 73 L Ed 2d 1113, 102 S Ct
3348 (quoting § 263.00(3)). Although
we acknowledged that "nudity, with-
out more[,] is protected expression,”
id.,, nt 765, n 18, 73 L Ed 2d 1113, 102

4, Tho Court mninlnins Hint "(tJhe context of
the opinion indicates thnt tlie Ohio Supreme
Court believed thnt 'tlie term "nudity" an need
In R C 2907.323(AX3) reiern to n lewd exhibi-
tion of the genitals.’ State v Young, 37 Ohio St
3d 249, 258, 625 NE2d 1363, 1373 (198B)."
Ante, nt 116, n 11, 109 L Erl 2d. at 112. The
pnBfingo cited (nnd quoted In pnrt) by tlie Court,
however, ia a description of appellant's objec-
tions nt trial and his argument on appenl, notu
precise rormulotlon by the Ohio Supreme
Court of the "lewd exhibition" test. Indeed,
only two sentences after the quotation cited by
the majority, tlie Ohio court referred to "lewd-
ness (njs a necessary element of nudlty under R
C 2907.323(AX3)" 37 Ohio St 3d, at 268, 626
NE2d, at 1373 (emphasis added). Earlier in its
opinion, the Ohio Supreme Court more care-
fully articulated its construction of the statute
and stated that J2907.323(AX3) criminalizes
depictions of nudity "where such nudity consti-
tutes a lewd exhibition or involves n graphic
focus on the genitals.” Id., nt 252, 626 NE2d, nt

12

1O LEd XM

S CIl 3348, we found lhnt the stntute
wns not overbroad becnuse only "a
tiny fraction of mnlerinls within the
stntute's rench" wns constitutionally
protected. Id., nt 773, 73 L Ed 2d
1113, 102 S Ct 3348; Ree nlso id., nt
776, 73 L Ed 2d 1113, 102 S Ct 3348
(Brennan, J., concurring in judg-
ment). We therefore upheld the con-
viction of a bookstore proprietor who
sold films depicting young boys mas-
turbating.

The Ohio law is distinguishable
for several reasons. First, the New
York statute did not criminalize ma-
terials with a "graphic focus" on the
genitals, and, as discussed further
below, Ohio’ "graphic focus" test is
impermissibly capacious. Even set-
ting aside the "grnphic focus” ele-
ment, the Ohio Supreme Court’s
narrowing construction is still over-
broad because it focuses on "lewd ex-
hibitions of nudity" rather than
"lewd exhibitions of the genitals" in
the context of sexual conduct, as in
the New York statute nt issue in
Ferber.4

(405 US 130]
Ohio law defines "nudity” to

1368. It is on this portion of the opinion thnt |
rely.

The Oilio Supreme Court did not say,
"|Where such nudity constitutes n lewd exhi-
bition of or involves a graphic focus on tho
genitals.” Tlie noun "exhibition" docs not luko
as a modifier tho preposition "on." nnd tho
court's repealed reference to the “"prohibited
state of nudity” ns "a lewd exhibition or a
graphic focus on the genitals,” id., nt 251, 626
NE2d. at 1307, leaves no doubt that its choice
of words was deliberate. Tho Ohio court clearly
meant the "lewd exhibition" standard to per-
tain only to nudity and not to displays of the
genitals. Seo also ibid. (referring to "mornliy
innocent states of nudity ns well as lewd exhi-
bitions™).

But wero the Court todny correct that tlie
Ohio Supreme Court intended to create a
" 'lewd exhibition' of the genitals" lest, | would
hardly be rea sured. Indeed, such a confused
nppronch by tlie Ohio Supreme Court, refer-
ring in one part of its opinion to "lewd exliibi-
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include depictions of pubic areas, but-
tocks, the female brenst, nnd covered
mule genitnls "in n discernibly turgid
stnte,” as well as depictions of the
genitnls. On its face, then, the Ohio
law is much broader than New
York’s.

In addition, wherens the Ohio Su-
preme Court's interpretation uses the
"lewd exhibition of nudity” test
standing nlone, the New York law
employed the phrase " 'lewd exhibi-
tion of

(495 US 131]

the genitnls' ” in the context
of a longer list of examples of sexunl
conduct: " 'actual or simulated sexunl
intercourse, deviate sexual inter-
course, sexunl bestiality, masturba-
tion, [andj sado-mnBochistic abuse.'"
458 US, nt 751, 73 L Ed 2d 1113,102 S
Ct 3348. This syntax wns important
to our decision in Ferber. We recog-
nized the potential for impermissible
applications of the New York stutute,
see id., at 773, 73 L Ed 2d 1113,102 S
Ct 3348, but in view of the exampleo
of "sexunl conduct" provided by the
statute, we were willing to assume

statute void for vagueness. We, of course, are
powerless to clnrify or oloborntc on the inter-
pretation of Ohio law provided by the state
court. Seo Frecdmnn v Maryland, 380 US 61,
6061, 13 L Ed 2d 649, 85 S Cl 734 (1966).

thnt the New York courts would not
"widen the possibly invalid rench of
the stntute by giving nil expansive
construction to the proscription on
'lewd exhibition[s] of the genitals.'™
Ibid. (cmphnBis added). In (he Ohio
stntute, of course, there is no nnnlog
lo the elnbornte definition of "sexunl
conduct" to serve as a similar limit.
Hence, while the New York Inw could
be saved nt least in pnrt by the notion
of ejusdem generis, see 2A C. Snnds,
Sutherland on Statutory Construc-
tion §47.17, p 166 (4th ed 1984), the
Ohio Supreme Court's construction of
its law cannot.

Indeed, the brond definition of nu-
dity in the Ohio statutory scheme
means tlmt “child pornogrnphy”
could include any photograph depict-
ing a "lewd exhibition" or even a
small portion of a minor’s buttocks
or any pnrt of the fcmnle breast be-
low the nipple. Pictures of topless
bathers at a Mediterranean beach,
of teenagers in revenling dresses,
nnd even of toddlers romping un-
clothed, nil might be prohibited.4

included nude or pnrtinlly clod minors.” Mas-
sachusetts v Oakes, 491 US 576, 693, 105 L Ed
2d 493, 109 S Ct 2033 (1989) (Brennan, J..
dissenting) (footnote omitled). In addition,
there is nn "abundance of baby and child pho-

6. The majority concedes thnt "(ilf, for exnMyoqranns taken every dny without full frontal

ple, a pnrenl gave a family friend n picture of
tlie parent's infant taken while the infant wns
unclothed, tho statute would apply.” Ante, at
113, n 9, 109 I, Ed 2d, nt 111. To provide
another disturbing illustration: A well-known
commercial advertisement for n suntan lotion
shows a dog pulling down the bottom half of a
young girl's bikini, revealing n stark contrast
between her suntanned back nnd pale but-
tocks. That this advertisement might be illegal
in Ohio is an absurd, yet altogether too con-
ceivable, conclusion under the language of the
statute. "Many of the worlds great artists—
Degas, Renoir, Donatello, to name a few—hnve
worked from models under 18 years of age, nnd
many Bcclnlmed photographs and films have

cuvcring, not to mention the work of artists
nnd filmmakers nnd nudist fnmily nnnlishots."”
Id., nt 698, 106 L Ed 2d 493, 109 S Ct 2633
(Brennan, J., dissenting); see nlso State v
Schmakel, No. L-88-300, IOhio CT App, Oct. 13,
1989), pp 10-11 (“(A) parent photographing his
nnked toddler on a benr rug would be threat-
ened with a prison term . even though
parents ostensibly hnve the same interests in
taking those pictures ns they do in keeping a
journal or gloating about their children's ac-
complishments"). None of these examples in-
volves "sexual conduct," Ferber, 468 US, nt
765, 73 L Ed 2d 1113, 102 S Cl 3348, yet all
might be unlawful under the Ohio statute.
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Furthermore,
[105 US 112]

the Ohio law forbids
not only depictions ol nudity per Se,
but also ‘'epictions of t.'e buttocks,
brenst, or t*«bic area with less than a
"full, opaque covering." Thus, pic-
tures of fashion models weoring semi-
transparent clothing might be ille-
gal,* 03 might a photograph depicting
a fully clad male that nevertheless
captured his genitals "in a discern-
ibly turgid state." The Ohio statute
thus sweeps in many types of materi-
als that are not "child pornography,”
t.s we used that term in Ferber, but
ratlnr that enjoy full First Amend-
ment protection.

It might he objected that many of
these depictions of nudity do not
amount, to "lewd exhibitions.” Hut in
the absence of any authoritative defi-
nition of that phrnse by the Ohio
Supreme Court, we cannot predict
which ones. Many would characterize
a photograph of a seductive fashion
model o' alluringly posed adolescent
on a pless European beach as

0. Cf. Steffens VStnlc, 343 So 2d 90, 91 (Fin
App 1977) (invnlidoting on impermissibly
vogue ordinonce Hint prohibited "femnle wait-
resses, entertainers or other employees of n
public business” from appearing with their
brensta "thinly covered by mesh, transparent
net or lawn skin tight mntcrials which are
flesh colored nrid worn skin tight, so as to
nppenr uncovered,” on the ground that “|i]n
view of the scnnty female apparel which is now
socially acceptable in public particularly on
beaches, the description of the type of clothing
forbidden by this ordinnnce is extremely un-
clear").

7. Other courts have found it noceésnry to

equate "lewd" with "obscene" in order to avoid
overbrcodth and vagueness problems. See, e.g.,
United Staten v 12 200—ft. Heels of Film, -113
US 123, 130, n 7, 37 1, Ed 2d GO0, 93 S Ct 2BGB
(1973); Donnenbcrg v State, 1 Md App C91, 597,
232 A2d 254, 257 (1967) (*lewd" and “indecent"
equivalent to "obscene"; "[o]therwise the
words would be too vague In constitute a per-
missible standard in ncriminal nintute"); Stale
ex rel. Cntmlan v Diversified Theatrical Corp.
G9 Mich App 223, 232-233, 229 NW2d 389, 393

124

19LEd

"lewd," nllhough such pictures intlis-
putahly enjoy constitutions! protec-
tion. Indeed, some might think Hint
any nudity, especially that involving
n minor, is by definition "lewd,” yet
this Court hns clearly established
that nudity is not excluded
[4i)r. US 133)

autom at-
ically from the ucope of the First
Amendment. The Court today is un-
able even to hazard n guess ns to

what a "lewd exhibition” might
mean; it is forced to rely entirely on
an innpposile case—Ferber—Hint

simply did not discuss, let alone de-
cide, the central issue here.

The Ohio Supreme Court provided
few clues ns to the meaning of the
phrnse "lewd exhibition of nudity.”
The court distinguished "child por-
nography" from "obscenity,” see 37
Ohio St 3d, at 257, 525 NE2d, nt
1372, thereby implying that it did not
believe that an exhibition was re-
quired to be "obscene” in order to
qualify ns "lewd."” Hut it supplied no

(197G); Seattle v Marshall, H3 Wash 2d 365,
572, 521 P2d 693, 097 (1974); Slale v Voalmrt,
39 Win 2d 419, 429-431, 169 NwW2d 1,0-7(1958).
llut the Ohio Supreme Court specifically re-
jected this path.

In my judgment, even equaling "lewd" with
"obscene" would not adequately clnrify mat-
ters because "the concept of 'obscenity’ ennnot
be defined with sufficient spec ificity and clarity
to provide fair notice to prisons who cicnle
and distribute sexually oriented mnlcrinla, to
prevent substantial erosion of protected speech
os a byproduct of the nttempt to suppress
unprotected speech, and to avoid very costly
institutional harms." Paris Adult Thenlre | v
Slaton, 413 US, at 103, 37 L Ed 2d 44G. 93 S Ct
2528 (llrennan, J., dissenting); nee hloo Snble
Communications of California, Inc, v FCC, 492
US 115. 133-134, 105 L Ed 2d 93, 109 S Ct 2829
(1989) (Rrcnnnn, J., concurring in part and
dissenting in pnrt); Pope v Illinois, 481 US 497,
507, 95 I, Ed 2d 439, 107 S Ct 1918 (1987)
(Iyrcnnpii, J., dissenting); id. nt 513-518, 05 L
Ed 2d 439, 107 S Ct 1918 (Stevens, J., dissent-
ing.)
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authoritative definition—a disturb-
ing omission in light of the absence of
the phrase "lewd exhibition" from
the statutory definition section of the
Sex OiTetiRes chapter of the Ohio Re-
vised Code. See § 2907.01.* In fnct, the
word
(405 US 134]
"lewd" does NOt appear in

tiona of nudity" nrid in another to "lewd exhi-
bitions of Ihe’genital®," would create a great
deni Ot uncertainty regarding llie scope nf
§2907.323(A)(3) and likely would render Hint

8. Revised Code $2905.26(1)1, which wns
pealed in 1974, defined "lewdness" somewhnt
unhelpfully ns "any indecent or obscene act.”
An it now rends, the Sex OlTcnHea chapter of
the Ohio Revised Code is remnrkobly devoid of
n.iy uso of the term "lewd." The crime of
"importuning,” for oxnmplo, in defined os the
solicitation to engage in "sexual activity" or
"sexual conduct.” Ohio Rev Code Ann
§2907.07 (1975) "Public indecency" comprises
"expos[ing one’s) private parts," "engng(ing) in
mnsturbntion,” "citgng[ing] in sexual conduct,”
or "ongng[ingj in conduct which (o nil ordinary
observer would appear to be sexual conduct nr
mnsturbntion.” $2907.09. "Prostitution™ is de-
scribed ns engaging in "sexual octivily for
hire.” Ohio Rov Code Ann §§ 2907.21-2907.25
(1976 and Supp 1989).

Currently, several sections of the Ohio Re-
vised Code outside the Sex Offenses chapter
contain lhe term "lewd." See Ohio Rev Code
Ann §716.62 (1975) ("Any municipal corpora-
tion mny . . . [pjrovide for the punishment of
all lewd and lascivious behavior in the streets
ond other public places™); Ohio Rev Code Ann
§3767.01(0 (198B) (defining public "nuisance"
as "Hint which is defined nnd declared by
statutes to be such and ... any place in or
upon which lewdncss, assignation, or prostitu-
tion Is conducted, permitted, continued, or ex-
ists, or nny place, in or upon which lewd,
indecent, Inncivious, or obscene films or plate
negatives [nnd so on, ore exhibited)"); Ohio Rev
Code Ann §4716.30(A) (Supp 1989) (providing
that 'jljhe holder of a certificate or license
iB3ued under thin chapter is subject lo disci-
plinary action by the state dental board for
.. . [c|ngnging In lewd or immoral conduct in
connection with the provision of dentnl ser-
vices”); Ohio Rev Code Ann §4931.31 (1977)
("No person shall, while communicating with
any other person over n telephone,. . . use or
address lo such other person any words or
language of a lewd, lascivious, or indecent
character, nnlure, or connotation for the sole
purpose of annoying such other person").

The Ohio Supreme Court did not refer to nny
of these provisions in nrticulnting its "lewd

the statutory definition of any crime
involving obscenity or other sexunlly
oriented mntcrinls in the Ohio Re-
vised Code. See §82907.31-2907.35.
[405 US 135)
Thus, when the Ohio Supreme Court
grafted the "lewd exhibition" test
onto the definition of nudity, it wns
venturing into uncharted territory.'

exhibition" standard, nnd they provide little
guidance in deciphering the "lewd cxhihitian
of nudity" lest. Indeed, although lhe Ohio pub-
lic nuisance stntule, § 3767.01(C), 'mnnlnins Ihe

€bhrnse “lewdnesn, assignation, or prostitu-

tion," it hns been interpreted lo refer only lo
conduct or behavior and not to photographs
ond other printed materials. See Ohio v Pizza,
No. L-88-045,18 (Ohio Ct App, Mnr. 10,1989), p
18. Thus, Ohio his followed those States Hint
linve determined that "the term ‘lewdness'
does NOt npply to persons who sell pornogra-
phy." Chicago v Gernci, 30 Il App 3d 699, 704,
332 NE2d 487, 492 (197G) (emphasis added); see
also Chicago v Festival Theatre Corp. 91 IIl 2d
295, 302, 438 NE2d 169, 161-162 (1982) (noting
that various courts hnve held Hint “ 'lewdness,
assignation, or prostitution' " nhntement stat-
utes arc not opplicnblo to obscene fill is or
bonks).

5. Indeed, in other contexts the Ohio Su-
preme Court has recognized the difficulty of
defining the term "lewd." See, e g., Columbus v
RogerB. 41 Ohio SI 2d 161. 153-166, 324 NE2d
GG3, 665-666 (1976) (holding void for vogueness
city ordinance providing that " '(n)o person
shall appear on nny public street or other
public place In a state of nudity or in n dress
not belonging to his or her sex, or in an inde-
cent or lewd dress™); Columbus v
Schwnrzwolder, 39 Ohio St 2d 61, 62-63, 313
NE2d 798, 800 (1974) (per curiam) (reversing,
on grounds of ovcrbrendlh, convictions under
disorderly conduct ordinance Hint prohibited
" 'dinturb(ing| Hie good order nnd quiet of Hie
city™ nnd " 'otherwise violnt[ing) the public
pence by indecent and disorderly conduct or by
lewd or lascivious behavior'"); see also South
Euclid v Richardson, Non. 64247, 64248, (Ohio
Ct App, Aug. IB, 1988), pp 1-2 (invalidating ns
vague nnd overbroad municipal ordinance stal-
ing that " 'no person, orgntilznlion, club or
ossociotion shnll own, operate, mnintain or
manage a brothel or solicit, invite or entice
nnothcr to patronize a brothel or to engage in
nets of lowdnesa or sexual conduct,' " mid that
defined " 'lewdncss' " ns " 'sexual conduct or
relations of such gross indecency nnd no noto-
rious ns to corrupt community morals’").
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Moreover, there is no longstanding,
commonly understood definition of
"lewd” wupon which the Ohio Su-
preme Court’s construction might be
said to draw that cnn save the "lewd
exhibition" standard from impermis-
sible vagueness.0At _ _

Courny =

common law,
the term "lewd” included "any gross
indecency so notorir j ns to tend to
corrupt community morals,” Collins
v State, 160 Gn App 680, 682, 288
SE2d 43, 45 (1981), nn approach that
wns "subjective” nnd dependent en-
tirely on a speaker's "social, moral,
and cultural bins.” Morgan v Detroit,
389 F Supp 922, 930 (ED Mich 1975)."
Not surprisingly, States with long ex-
perience in applying indecency laws
have learned that the word "lewd" is
"too indefinite and uncertain to be
enforceable." Courteinanche v State,
507 SW2d 545, 546 (Tex Cr App 1974).

109 L Ed 2d

See also Attwood v I'urcell, 402 F
Supp 231, 235 (Ariz 1975); District of
Columbiu v Wallers, 319 A2d 332,
335-336 (DC 1974). The term is often
defined by reference to such pejora-

tive synonyms ns " 'lustful, lascivi-
ous, unchaste, wanton, or loose in
morals and conduct." " People v Wil-

liams, 59 Cal App 3d 225,229,130 Cal
Rptr 460, 462 (1976). Rut "the very
phrases nnd synonyms through
which meaning is purportedly as-
cribed serve to obscure rather than
clarify." State v Kueny, 215 NW2d
215, 217 (lowa 1974). "To instruct the
jury that a 'lewd or dissolute’ act
is one which is morally 'loose,” or
'law less,” or 'foul’ piles additional un-

certainty
(495 US 137)
upon the already vague

words of the statute. In short, vngue
statutory language is not rendered

10. Historically, prohibitions on "lewd" netghief, wolch utulfer, ball game player, a person

grew out of "the archaic vagrancy statutes
which were designedly drafted to grant police
ond prosecutors a vngue nnd alnndnrdleas dis-
cretion." Pryor v Municipal Court for Lon An-
geles, 25 Cnl 3d 238, 248, 598 P2d 836, 841
(1979). We held such vagrancy laws unconstitu-
tionally vngue in Papachristou v City of Jack-
sonville, 405 US 156, 31 L Ed 2d 110, 92 S Ct
839 (1972). Cf Ohio Itev Code §715.55 (1976)
("Any municipal corporation may provide for:
(A) The punishment of persons disturbing the
good order nnd quiet of the municipal corpora-
tion by clamors and noises in the night season,
by intoxication, drunkenness, fighting, com-
mitting assault, assault nnd battery, using ob-
scene or profane language In the streets and
other public places to the annoyance of the
citizens, or otherwise violating the public
peace by indecent nnd disorderly conduct, or
by lewd or InscivioiiB behavior. (D) The punish-
ment or any vagrant, common street beggar,
common prostitute, habitual disturber of the
pence, known pickpocket, gambler, burglinr,

who practices nny trick, game, or device with
intent tu swindle, a person who abuses his
family, and nny suspicious person who cannot
give a rensonnble account of himself') (empha-
sis added).

1. Virtually any net running afoul of “con-

ventional” morality con be nnd hns been sanc-
tioned under "lewdncss" laws. See, e g., Jelly v
Dabney, 581 P2d 622, C26 (Wyo 1S78) (describ-
ing, as punlshnble under "lewdness" prohibi-
tion, crime of "lllicit cohabitation,” i.e., n
"dwelling or living together by a mnn nnd
woman, not legally married to each other, in
the manner of hushnnd nnd wife, nnd indul-
gence in acts of sexunl intercourse™) (quotation
omitted); Egnl v Slate, 469 So 2d 196, 198 (Fla
App 1985) 8' ‘(Ijr forty years ngo either a mnn
or a woman had donned the nppnrcl popular on
our beaches today . . . such person would prob-
ably have been . . . branded ns a lewd, lascivi-
ous, nnd indecent person') (quoting Sinto ex
rcl. Swnnboro v Mayo, 155 Fla 330, 332, 19 So
2d 883, 884 (19441).
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more precise by defining it in terms of
synonyms of equal or greater uncer-
tainty.” Pryor v Municipal Court for
Los Angeles, 25 Cnl 3d 238, 249, 599
P2d 636, 642 (1979).

The Ohio Supreme Court, more-
over, did not specify the perspective
from which "lewdness” is to be deter-
mined. A "rensonnble” person's view
of "lewdness"? A reasonable pedo-
phile’s? An "average" person apply-
ing contemporary local community
standards? Statewide standards? Na-
tionwide standards? Cf. Sable Com-
munications of California, Inc. v FCC,
492 US 115, 133-134, 106 L Ed 2d 93,
109 S Ct 2829 (1989); Pope v Illinois,
481 US 497, 600-501, 95 L Ed 2d 439,
107 S Ct 1918 (1987); Pittltus v United
States, 436 US 293, 302-303, 56 L Ed
2d 293, 98 S Ct 1808 (1978); Smith v
United States, 431 US 291, 300, n 6,
52 L Ed 2d 324, 97 S Ct 1756 (1977);
M iller v California, 413 US 15, 24, 37
L Ed 2d 419, 93 S Ct 2607 (1973);
M ishkin v New York, 383 US 502,
608,16 L Ed 2d 56,86 S Ct 958 (1966).
In sum, the addition of n "lewd exhi-
bition” standard does not narrow ad-
equately the statute’s reach. If any-
thing, it crentes a new problem of
vagueness, affording the public little
notice of the statute's ambit and pro-
viding an avenue for " 'policemen,
prosecutors, and juries to pursue

their personal predilections.”" Ko-
lender v Lnwson, 461 US 352, 368, 75
L Ed 2d 903, 103 S Ct 1865 (1983)
(quoting Smith v Goguen, 415 US
566, 675, 39 L Ed 2d 605, 94 S Ct 1242
(1974)); see nlso Houston v Hill, 482
US 451, 465, and n 15, 96 L Ed 2d 398,
107 S Ct 2602 (1987).” Given the im-
portant First Amendment interests
(405 US 138]

nt issue, the vague, broad sweep of
the "lewd exhibition™ language
means that it cannot cure
§ 2907.323(AX3)s overbrendth.

The Ohio Supreme Court nlso
added n "graphic focus" element to
the nudity definition. This phrnse, a
stranger to obscenity regulation, suf-
fers from the same vagueness diffi-
culty as "lewd exhibition.” Although
the Ohio Supreme Court failed to
elaborate whnt a "graphic focus"
might be, the test appears to involve
nothing more than n subjective esti-
mation of the centrality or promi-
nence of the genitals in a picture or
other representation. Not only s
this factor dependent on the perspec-
tive nnd idiosyncrasies of the ob-
server, it nlso is unconnected to
whether the material nt issue merits
constitutional protection. Simple nu-

12. The danger of discriminatory enforcenatural consequence ofa statute which ns judi-

ment nssuincs particular importance of the
context of the Instant case, which Involves
child pornography with mnle homosexual over-
tones. Sadly, evidence indicates that the over-
whelming majority of arrests for violations of
"lewdness" laws involve male homosexuals.
Sec Pryor, supra, nt 252, n 59!) 1’2d, nt 644, n 8.
Cf. Houston v Hill, 482 US 461, 96 L Ed 2d 398,
107 S Ct 2502 (1987) (prosecution of mnle ho-
mosexual for interfering with a [>olice oflicer in
the performance of Ills duties); Developments
in the ljiw—Sexual Orientation nnd the Law,
102 linrv L Rev 1609. 1537-1538, 1642 (1989).
"Such uneven application of the law in the

cially construed menBurefe) the criminality of
conduct by community or even individual no-
tions of what is distasteful behavior." Pryor,
supra, ut 252, 599 P2d, nt 644. The "lewd
exhibition" standard " 'furnishes a convenient
tool for "harsh nnd discriminatory enforce-
ment by local prosecuting officials, against par-
ticular groups deemed to merit their displea-
sure. Kolendcr v LawBon, 46) US, nt 360,
75 L Ed 2d 903, 103 S Ct 1865 (quoting Papnch-
rislou, 405 US, nt 170, 31 L Ed 2d 110. 92 S Ct
839, in turn quoting Thornhill v Alohninn, 310
US 88, 97-98, 84 L Ed 1093, 60 S ClI 736 (1940)1.
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tlily. no matter how prominent or
"graphic,"” is within the hounds of lhe
First Amendment. Michelangelo's
"David” might be snid to have
"graphic focus” on the genitals, for it
plainly portrays them in a manner
unavoidable to even a cnsunl ob-
server. Similarly, a painting of n par-
tially clad girl could be snid to in-
volve a "graphic focus,” depending on
the picture's lighting nnd emphasis, i1
as could the depictions of nude chil-
dren on the friezes that adorn our
courtroom. Even a photograph of a
child running naked on the bench or
playing in the bathtub might run
afoul of the law, depending on the
focus and camera angle.

In sum, the "lewd exhibition" nnd
"graphic focus" tests are too vngue
lo serve as any workable limit. De-
cause the statute,

[405 US 119
even as construed
authoritatively by the Ohio Supreme
Court, is impermissibly overbroad, |
would hold that appellant cannot be
retried under it.T*

Even if the statute wns not over-
broad, our decision in Stanley v Geor-
gia, 394 US 557, 22 L Ed 2d 542, 89 S
Ct 1243 (1969), forbids the criminal-
ization of appellant's private posses-
sion in his home of the materials ot

13. Since § 2907.323(AX3) makes it to crime
to "view" ns well ns to possess depictiono of
nudity, visitors to nn nrl gallery might find
themselves in violation of the law.

14. The scope of § 2907.323(AX3) is restricted
to depictions of "o minor who is not the per-
son’s child or ward." This does not cure the
uvcrbrcadth problem, because many constitu-
tionally protected photographs outlawed by
the Btntutc, such as commercial advertise-
ments and works of art, circulate outside of the
subject's immediate family. See also ante, nt
124, 109 L Ed 2d, at 118 (" 'Judge, if you had
Rome nude photos of yourself when you were a
child, you would probnbly be violating the law.
.. . So grnndpnrents, neighbors, or other pco-
plo who happen to view the photograph are

128

109L Ed d

issue. "If the First Amendment
means anything, it means thnt the
Stnte hns no business telling n man,
silting rdone in his own house, what
books he may rend or what films he
may watch." Id., at 565, 22 L Ed 2d
542, 89 S Ct 1243. Appellnnt was
convicted for possessing four photo-
graphs of nude minors, seized from a
desk drawer in the bedroom of his
house during a search executed pur-
suant to a warrant. Appellant testi-
fied thnt he had been given the pic-
tures in his home by n friend. There
was no evidence that the photographs
had been produced commercially or
distributed. All were kept in an al-
bum thnt appellant had assembled
for his personal use nnd had pos-
sessed privately for several years.

In these circumstances, the Court’s
focus on Ferber rather than Stan-
ley is misplaced. Ferber held only
that child pornography is "a cutegory
of material the production nnd
distribution of which is not entitled
to First Amendment protection,” 458
US, nt 765, 73 L Ed 2d 1113,
102 S Ct 3348 (emphasis added); our
decision did not extend to private
possession. The authority of n Stnte
to regulate the production and
distribution of such materials is

[495 US 140]
not dispositive of its power to penal-
ize possession.l Indeed, in Stanley

criminally liable under the statute' "I (quoting
Tr 3-4).

16. The distinction drawn in Stanley is
nn anomaly in the low; to the contrary, we
hnve often protected expression valued by lis-
teners, whether or not the SOUrce of the com-
munication wns fully entitled to the safeguards
of the First Amendment. See, eg., Pacific Gas
& Electric Co. v Public Utilities Connn'n of
California, 476 US 8,89 L Ed 2d 1, 100 S Ct
90.1 (19HGI (plurality opinion); Consolidated Ed-
ison Co. of New York v Public Service Comm™
or New York, 447 US 630. 63.1-634, nnd n 1, 65
1, Ed 2d 319, 100 S ClI 2320 (1980); First Na-
tional Dank of Boston v llellolti, 435 US 706,
777, nnd n 13, 65 I. Ed 2d 707, 98 S Ct 1407
(1978); l.nmout v Postmnster Generol, 381 US

not
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we assumed that the films at issue
t ->re obscene nnd thnt their produc-
tion, sale, and distribution thus could
have been prohibited under our deci-
sions. See 394 US, at 559, n 2, 22 L Ed
2d 642, 89 T Ct 1243. Nevertheless,
we reasoned hat although the States
"retain bron J power to regulate ob-
scenity”—nnd child pornography ns
well—"thnt power simply does not
extend to mere possession by the in-
dividual in the privacy of his own
home.” Id., at 568, 22 L Ed 2d 542, 89
S Ct 1243. Ferber did nothing more
than place child pornogrnphy on the
same level or First Amendment pro-
tection ns obscene adult pornography,
meaning thnt its production and dis-
tribution could be proscribed. The
distinction established in Stanley be-
tween what materials may be regu-
lated and hOow they may be regulated
still stunds. See United States v
Miller, 776 F2d 978, 980, n 4 (CA1l1l
1985) (per curiam); People v Keyes,

301, 307-308, 14 L Ed 2d 398, 85 S Ct 1493
(1905) (llrennnn, J., concurring). Just ns the
right or n listener to receive information does
not rent on the right of the producer to dissem-
inate it, so the power to ban the production nnd
distribution of child pornogrnphy does not Im-
ply a concomitant authority to proscribe mere
possession.

10. Although we held in Stanley v Georgia,
394 US 657, 22 L Ed 2d 642, 89 S Ct 1243
(1969), that "the First and Fourteenth Amend-
ments prohibit making mere private posses-
sion of obscene material a crime," id., at 668,
22 L Ed 2d 542, 89 S Ct 124.1, wo acknowledged
thnt "compelling reasons may exist for overrid-
ing the right ofthe Individual to possess" other
types of "printed, filmed, or recorded materi-
als." 1d., nt 668, n 11, 22 L Ed 2d 542, 89 S Ct
1243. The minority's reference to this longunge
ns support for its decision today, see ante, ot
110, 109 L Ed 2d. nt 109-110, ignores the fact
that footnote 11 in Stanley cited only to 18
USC J 793(d) (18 USCS 9 793(d)), which crimi-
nalizes possession of defense information

Ed 2d48%6 WUB) 80t 10891
135 Miec 2d 993,995, 617 NY S2d 696,
698 (1987). As Justice White re-
marked in a different context, "(L|he
personal constitutional rights of
those like Sl.nnley to possess nnd rend
obscenity in their homes nnd their
freedom of mind nnd thought do not
depend on whether the materials are
obscene or whether obscenity is con-
stitutionally protected. Their rights
to hnve ond view thnt material in
private are independently saved by
[405 US 141]
the Constitution." United States v
Reidel, 402 US 351, 356, 28 L Ed 2d
813,91 SCt 1410(1971).

The Court today finds Stnnley in-
apposite on the ground thnt "the
interests underlying child pornogrn-
phy prohibitions far exceed the in-
terests justifying the Georgia law at
issue in Stanley." Ante, at 108, 109
L Ed 2d, at 108. The majority’s anal-
ysis does not withstand scrutiny.”

harmful to US national security. To equnte
child pornography with state secrets is lo rend
the narrow exception enrved in footnote 11 of
Stanley as swallowing the general rule that
the ense established. See Stnte v Meadows, No.
C-850091 (Ohio Ct App, Dec. 18. 1986) (Donn,
J., concurring) ("The reservation [in footnote
11 of Stanley] applies to traitorous or seditious
materials, ond not to child pornogrnphy"),
rev'd, 28 Ohio St 3d 43, 603 NE2d 697 (1986),
cert denied, 480 US 936, 94 L Ed 2d 771, 107 S
Ct 1681 (1987); sea also Meadows, 28 Ohio St
3d, nt 366-367. 603 NE2d, nt 716 (Brown, J..
concurring). Although our decisions even in
the First Amendment area hnve taken special
note of the parnmount importance of national
security interests, see, e.g., Near v Minnesota
ex rel. Olson, 283 US G97,716,76 L Ed 1367,51
SCt625(1931), we nonetheless hove required n
strong showing of imminent danger before per-
mitting First Amendment freedoms to be sac-
rificed. Sec, e.g. New York Times Co. v United
Slates, 40.1 US 713, 726-727,29 L Ed 2d 822,91
S Ct 2140 (1971) (Brennan, J., concurring).
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W hile the sexunl exploitation of chil-
dren is undoubtedly n serious prob-
lem, Ohio may employ other weapons
to combat it. Indeed, the Stale al-
ready has enacted a panoply of luwe
prohibiting the creation, snle, nnd
distribution ofchild pornography and
obscenity involving minors. See n 1,
supra. Ohio hns not demonstrated
why these laws are inadequate nnd
why the State must forbid mere pos-
session ns well.

The Court todny speculates thnt
Ohio "will decrense the production of
child pornogrnphy if it penalizes
those who

[495 US 1421

possess nnd view the prod-
uct, thereby decreasing demand.”
Ante, at 109-110,109 L Ed 2d, at 109.
Criminalizing possession is thought
necessary because "since the time of
our decision in Ferber, much of the
child pornogrnphy market hns been

1L

driven underground; ns a result, it is
now difficult, if not impossible, to
solve the child pornogrnphy problem
by only attacking production and dis
tribution.” Ante, at 110-111, 109 L Ed
2d, nt 110. As support, the Court
notes that 19 States hnve "found it
necessary"” to prohibit simple posses-
sion. Ibid. Even were | to accept the
Court's empirical assumptions, 7 |
would find the Court's
[405 U9 143)

approach
foreclosed by Stanley, which rejected
precisely the same contention Ohio
makes today:

"[W]e are faced with the argument
thnt prohibition of possession of
obscene mnterials is a necessnry
incident, to statutory schemes pro-
hibiting distribution. Thnt argu-
ment is based on alleged difficul-
ties of proving an intent to distrib-

17. Tlint 19 States have prohibited possestial for the purpose of snle nr distribution for

sion or child pornogrnphy hardly proves Hint
such nn approach is integral to efTeclivo en-
forcement of production nnd distribution laws.
A restriction on speech ennnot be justified by
such self-referential reasoning. In fact, the dif-
ficulty of enforcing possession Inwr—for exam-
ple, the requirements of probable cause nnd a
wnrront before n search may be undertaken—
means thnt penalties for possession ore dubi-
ous complements to curbs on production, sale,
ond distribution. See Note, Private Possession
of Child Pornogrnphy: The Tensions Between
Stnnley v Cioorgin nnd New York v Ferber, 29
Win. & Mary 1, Itev 187, 212 (1987) ("SInlulory
prohibition of the private possession of child
nornogrnphy is nn inefficient nnd ineffective

eenns of preventing the serious problem of
child sexunl abuse").

The federal experience illustrates thnt pos-
session laws ore not an essential element of n
successful enforcement strategy. In the Protec-
tion of Children Against Sexunl Exploitation
Act of 1977, Pub. L 95-225, 92 Slat 7, Congress
prohibited the production, distribution, nnd
snle of material depicting sexually explicit con-
duct by minors. See 18 USC 85 2251-225,7 (1982
ed) 118 USCS 83 2251 2253). Congress nlso crim-
inalized the mniling, receipt, or trafficking in
interstate or foreign commerce of such mate-

130

snle. See 1B USC §2252(a) (IHB2 ed) (IB USCS
52252(a)). But Congress did NOt crimiunlin
mere possession In the Child Protection Act of
1984, Tub. L 98-292, 9B Slat 201, Congress
enacted n broad revision of the 1977 law, re-
moving the requirement that trafficking, re-
ceipt, nnd mniling be for the purposes orsnle nr
distribution Tor snle. Sec 18 USC § 2252(a) |18
USCS §2252(a)) Further, the 1984 Act elimi-
nated a requirement thnt material be "ob-
scene" before its production, distribution, sale,
mniling, trafficking, nnd receipt could be found
criminal, see §2252(a); raised the age limit of
protection from 11 lo 18 yenrs of age, sec
$2255(1); nnd nddod slider penalties, sec
52252(b), criminal ond civil forfeiture provi-
sions, see 852253, 2254, nnd a civil remedy for
personal injuries. See § 2255. Even id lhe 19B4
amendments, Congress did not find it neces-
snry to ban simple possession. Nevertheless,
the Attorney General's Commission nn Pornng-
rnphy determined thnt "the 1977 Act elRC-
lively hnltcd the bulk of the couimercinl child
pornography industry, while the 1984 revisions
linve enabled federal oflkinls to move against
the nnncommcrrinl, clandestine mutntion of
thnt industry.” | US Dept of duslicc. Attorney
General's Commission on Pornogrnphy, Finnl
Iteport. 507 (19H5).
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ute or iu producing evidence of ac-
tual distribution. We are not con-
vinced that auch difficulties exist,
buteven if they did we do not think
that they would justify infringe-
ment of the individual’s right to
read or observe what he pleases.
Because that right is so fundamen-
tal to our scheme of individual lib-
erty, its rentriccon may not be jus-

, Ed 2069851115 Gdo 1691

tided by the i ed to ease the
administration o' otherwise valid
criminal laws." 394 US, at 5G7-5G8,
22 L Ed 2d 542,89 S Ct 1243.

At bottom, the Court today is so
disquieted by the possible exploita-
tion of children in the production of
the pornography that it is willing to
tolerate the imposition of criminal
penalties for simple possession."

18. The Court briefly identifies two othe(1979); Cox Broadcasting Corp. v Cohn, 420 )’S

interests thnt it contends justify Ohio's Inw.
Fiut, the majority describes astale interest in
destroying tlie "pcrmnncn[t) record” of the
victim's abuse. Ante, nt 111, 109 L Ed 2d, ot
110. 1do not believe Hint the law b narrowly
tailored to tills end, for there is no requirement
thnt the Stnte show thnt the child was nbused
ill the production of the mnterials or even thnt
tlio child knew thnt n photograph wos taken.
Even If the Stnte could recover nil copies or the
offensive picture, which seems highly unlikely,
| do not see how a candid shot taken without
the minor's knowledge can "hnun|t)" him or
her In the yenrs to come, ibid., when there is no
indication thnt the child is even awnre of Its
existence. And if the law's purpose is prevent-
ing soxunl abuse of children, it is underindu-
sivo to the extent that it docs not prevent
Ixirenls from photographing their children in n
state of nudity, see, e.g., Massachusetts v
Oakes, 491 US 676, 105 L Ed 2d 493, 109 S Ct
2633 (1989), or giving others written permis-
sion to do so. See, e.g., Fnloona v Hustler
Magazine, Inc. 607 F Supp 1341(NUTex 1985).
The only restriction on poren's is the nebulous
"proper purposes" provision, which is really no
restriction nt nil. Sec n 2, su ;re. More funda-
mentally, even if the Stnte co ild presume that
minors are legally incompetent to consent to
sexually explicit photographs, nnd therefore
thnt all bucli photographs could be outlawed, it
does not fallow that the State con prohibit
posietsion of bucli pictures hi addition to their
productlon. In Ferber, the Court wos careful to
limit Us discussion to the "distribution” nnd
"circulation" of photogrnphs taken without a
minor's consent. See 458 US, at 769 nnd n 10,
73 L Ed 2d 1113,102 S Ct 3348; cfi Buttcrworth
v Smith, 494 US 624, G36-C36, 108 L Ed 2d 572,
110S Ct 1376 (1990); The Floridn Star vB. J. F.
491 US 524, 632-633,105 L Ed 2d 443,109 S Ct
2603 (1989); Smith v Dally Moil Publishing Co.
443 US 97. 103, 61 I, Ed 2d 399, 99 S Ct 2667

469, 49), 43 L Ed *4 328, 95 S Ct 1029 (1975).
By annlogy, Stnnley assuredly protects the pri-
vate possession of obscene adult pornogrnphy,
even though on nrgument could be mnde thnt
"production of adult pornography can be ns
harmful to adult actors ns the production of
chi*d 'tomography is to child actors." Note, 29
\Ym. & Mary L ltcv, supra, nt 204, n 144; sec
olbo Attorney General’s Report, Buprn n 17, nt
839-900; Pollard, Regulating Violent Pornogrn-
phy, 43 Vnnd L Rev 125, 133 134 (1990).

Second, the Court maintains thnt possession
of child pornogrnphy may he prohibited "be-
cause evidence suggests that pedophiles use
child pornography to seduce other children
Into sexual activity." Ante, at 111, 109 L Ed 2d,
nt 110 (citing, in a footnote, the Attorney Gen-
eral’s Commission on Pornogrnphy). The Attor-
ney General's Commission, however, deter-
mined that pedophiles are likely to use adult
ns well ns child pornogrnphy to lower the
inhibitions of o child victim. See Attorney Gen-
ernl's Report, supra rt 17, ot 686; sec nlso Brief
for Covennnt House et nl. ns Amid Curiae 0, n
9 (characterizing the Court's argument on this
point as "factual speculation"). Finally, Ohio's
solution—prohibiting private possession—Ig-
nores fundamental principles of our First
Amendment jurisprudence. "Assuming ob-
scene mnterlni could be proved to create a . . .
danger of Illegal bolmvior, It would not follow
that the expression should be suppressed.
Rather, the basic principles of n system of
freedom of expression would require Hint soci-
ety deal directly with the . , . action and leave
the expression alone.” T. Emerson, The System
of Freedom of Expression 494 (1970). See also
Paris Adult Theatre 1 v Slaton, 413 US, nl
108-110, 37 L Ed 2d 446, 93 S Ct 2028 (Bren-
nan, J., dissenting). Thus, while nets of sexunl
abuso themselves may be outlowed, the private
possession of photographs, magazines, nnd
other mnterials may not.



U.S. SUPREME COURT REPORTS

W hile 1share the majority's

(w105 UH 141]

con-

cerns, | do not helicve that it has
struck the proper balance between
the First Amendment nnd the Stale's
interests, especially in light of the
other means available to Ohio to

(405 US 145)

pro-

tect children from exploitntion and
the State’s failure to demonstrate a
causal link between a ban on posses-
sion of child pornography and a de-
crease in its production.’* "The exis-
tence of the State’s power to prevent
the distribution of obscene m atter”—
and of child pornogrnphy—"does not
mean that there con be no constitu-
tional barrier to any form of practical
exercise of that power.” Smith v Cal-
ifornia, 361 US 147, 165, 4 L Ed 2d
205,80 S Ct 215 (1959).

Although | agree with the ,«j;t’s
conclusion that appellant’s convic-
tion must be reversed because of a
violation of due process, 1 do not sub-

109 L Ed 2d

scribe lo the Court's reasoning re-
garding the ndequncy of appellant's
objections nt trial. See ante, at 122-
125, 109 I, Ed 2d. nt 117-119. The
mtvjorily determines thnt appellant's
due process rights were violated be-
cnuse the jury wns not instructed ac-
cording to the interpretation or
§ 2907.323(AX3) adopted by the Ohio
Supreme Court on nppenl. Thnt is to
say, the jury wns not told thut "the
State must prove both scienter and
that the defendant possessed mate-
rial depicting a lewd exhibition or a
graphic focus on genitals.” Ante, nt
123, 109 L Ed 2d, ut 118. The Court
finds that appellant's challenge to the
trial court’s failure to chnrge the
"lewd exhibition” nnd "graphic fo-
rms" elements is properly before us,
becouse appellant objected at trial to
the rverbrendth of § 2907.323(A)(3).
See

[485 US 146]
ante, nt 123-124, 109 L Ed 2d,
at 118. | agree with the Court's con-
clusion thnt we may reach the merits
of appellant's claim on this point.”

10.  Tltc notion that possession of poruogrnstatyte's overbreadtli, the suggestion that lie

pliy may be penalized in order to facilitate a
prohibition on its production, whnlever the
rights of possessors, is not unlike n proposal
that newspaper subscribers be held criminally
liable for receiving the newspaper if they ore
aware of the publisher’s violations of child
labor lows. Cf. L Tribe. American Constitu-
tional Low 915 (2d ed 1988). In both cases,
sanctions againBt possession might incrcnso
the effectiveness of concededly permissible reg-
ulations on the production process. But al-
though the need to protect children from ex-
ploitation may be acute, it cannot override the
right to receive the nowspnpcr or to possess
sexually explicit mnterials in the privacy of
the home, especially when less restrictive al-
ternatives exist to further the stale interests
asserted.

20. The Court's opinion should not be token
to mean that appellant's due process claim
with respect to the "lewd exhibition" ond
"graphic focus" elements would be procedur-
ally barred now had he Tailed to object at tria'
If appellant's due process contention were
nothing more than a complaint concerning the

would bo bnrrod from raising it now if ho fnilod
to object nt trial might bo plausible. Hut that is
not nppellnnl's argument. Itntlier, ho main-
tains thnt his duo process rights were violntcd
because the Ohio Supreme Court nllirmed his
conviction niter adding the elements of "lewd
exhibition" and "graphic focus" on appeal, de-
spite the fact that appellant lind hnd no reason
to design a defense strategy or introduce evi-
dence with these teals In mind. The jury, more-
over, might hnve convicted appellant purely on
the basis of the "nudity” definition, without
deciding whether the mntrrinlo depicted a
“lewd exhibition of nudity” or involved n
"graphic focus" on lhe gcnilnls. Thus, appel-
lant's due process claim is separate from his
overbreadtli challenge, see Shuttlcsworth v
Birmingham, 382 US 87,92, 15 L Ed 2d 170,86
S Ct 211 (19G5), ns even the Court appears to
recognize nt some plnccB in its opinion. See
nnle, at 121, 109 L Ed 2d, nl 117 (“Even if
construed to obviate ovcrhrendlh, applying the
statute to pending cases might be bnrred by
the Due Process Clause"). The due process
violation in this cnBe wns not complete until

OSBORNE vOHIO
(1990) 496 US 103, 109 L, Ed 2d 98, 110 SC't If.91

B‘k the Court does not rest there.
liiHleed, in what isapparently dictum
given ila decision lo reverse appel-
lant's conviction on the basis of the
first due process claim, the Court
maintains thnt a separate due pro-
cess challenge by appellant arising
frotn the Ohio Supreme Court’s addi-
tion ol a scienter element is procedur-
nlly barred because iippellaut failed
to object ot trial to the absence of a
scienter instruction. The Court main-
tains thnt § 2907.323(A)(3) must be
interpreted in light of § 2901.21(B) of
the Ohio Revised Code, which pro-
vides that recklessness is the appro-
priate mens rea where a statute
"'neitht/ specifies culpability nor
plainly indicates a purpose to impose
strict liability.”” Ante, nt 113, n 9,
nnd

[405 US 147]

122-123, 109 L Ed 2d, at 111,
117-118.1cannotngree with this gra-
tuitous aspect of the Court’s reason-
ing.

First, the overbreadtli contention
voiced by nppellnnt must be rend ns
fairly encompassing nn objection
both to the lack of nn intent require-
ment ond to the definition of "nudi-
ty." Appellant objected to, inter alia,
the criminalization of the "mere pos-
session or viewing of a photograph,”
without the need for the State to
bliow additional elements. Tr 4. A
natural inference from this language
is that intent is one of the additional
elements thnt the State should have
been required to prove. There is no
need to demand nny greater precision
from a criminal defends it, nnd in my
judgment the overbreadtli challenge

the Ohio Supreme Court affirmed appellant's
conviction after reinterpreting the statute. Re-
quiring defendants to object af t-ial to an error
thnt does not appear until the appellate stage

was sufficient, ns a matter of federal
law, to preserve the due process claim
nrising from the addition ofa scienter
element. As the majority acknowl-
edges, our decision in Ferber man-
dated that "prohibitions on child por-
nography include some element or
scienter.” Ante, nt 115, 109 L Ed 2d,
at 113 (citing Ferber, 458 US, nt 765,
73 1, Ed 2d 1113, 102 S Ct 3348). In
Ferber we recognized thnt. adding on
intent requirement wns part of the
process of narrowing on otherwise
overbroad Btatutc, and appellant’
contention thnt the statute wns over-
brond should be interpreted in thnt
light. | find the Ohio Supreme Court's
logic internally contradictory: In one
breath it adopted a scienter require-
ment of recklessness to narrow the
Btntute in response to appellant's
overbreadtli challenge, and then, in
the next breath, it insisted thnt ap-
pellant hod failed to object to the lack
of n scienter element.

Second, even if appellant hnd
failed to object ot trial to the failure
of the jury instructions lo include n
scienter clement, | cannot agree
with the reasoning of the Ohio Su-
preme Court, unquestioned by the
majority today, that "the omission of
the element of recklessness [did] not
constitute plain error.” 37 Ohio St
3d, nt 264, 525 NE2d, nt 1370. To the
contrary, a judge’s failure to instruct
the jury on every element of nn of-

fense violates n " 'bedrock, "axio-
matic and elementary"™ [constitu-
tional] principle,”” Francis v Frank-
lin, 471 US

[495 US 148]
307, 313, 85 L Ed 2d 344,

105 S Ct 1965 (1985) (quoting In re

would advance no legitimate stale Interest re-
garding finality or compliance with state pro-
cedures.
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W inship, 397 US 358, 303, 25 L Ed 2d
308, 90 S Ct 1068 (1970)), nnd is cog-
nizable on appeal ns plain error. Cf.
Cnrelln v California, 491 US 263, 7 -
269, 105 L Ed 2d 218, 109 S Ct 2419
(1989) (Scnlio, J., concurring in judg-
ment); Rose v Clark, 478 US 570, 580,
n8, 92 L Ed 2d 400, 100 S Ct 3101
(1986); Connecticut v Johnson, 460
US 73, 85-86, 74 L Ed 2d 823, 103 S Ct
969 (1983) (plurality opinion); Jack-
son v Virginia, 443 US 307, 320, n 14,
61 h Ed 2d 560, 99 S Ct 2781 (1979)
"(W)liere the error is so fundamental
ns nottosubmitlo the jury lhe essen-
tial ingredients of the only odens? on
which the conviction could rest, . . .
it is necessary to take note of it on
our own motion.” Screws v United
Sintcs, 325 US 91, 107, 89 L Ed 1495,
05 S Ct 1031, 162 ALR 1330 (1945)
(plurality opinion)

109L Ed 2d

Thus, | would find properly before
us appellant’s due process challenge
arising from the addition of the scien-
ter element, ns well ns his claim
stemming from the creation of the
"lewd exhibition™ and "graphic fo-
cus" tests.

v

W hen speech is eloquent nnd the
ideas expressed lofty, it is ensy to find
retrictions on them invalid. But were
the First Amendment limited to such
discourse, our freedom would be ster-
ile indeed. Mr. Osborne's pictures
may be distasteful, but the Constitu-
tion guarantees both his rig! to pos-
sess them privately and his right lo
avoid punishment under nn over-
broad Inw, 1respectfully dissent.

|{405 US 140J
JONAS Il. WHITMORE, individually nnd as next friend of RONALD GENE

SIMMONS, Petitioner
v
ARKANSAS et nl.

495 US 149, 109 L Ed 2d 135, 110 S Ct 1717
(No. 88-7146]
Argued January 10, 1990. Decided April 24, 1990.

Decision: Death row inmate held not to have standing, either individually or
ns "next friend,” to challenge validity of death sentence imposed on another
death row inmate, who hnd waived right of appeal.

SUMMARY

An individual who had allegedly murdered 14 members of his family, nnd
later killed or wounded 5 other people, wns tried separately in an Arkansas
Circuit Court on each ofthe 2 sets of crimes, and in each case wns convicted of
capital murder and sentenced to death. After each sentence, (1) the individual
stated under oatli his desire that no action be taken to appeal or in nny way
change his sentence, and (2) the Circuit Court, after conducting a hearing as
to the individual's competence to make such a waiver, concluded that his de-
cision was knowing and intelligent. In denying a priest’s petition to appeal
one of the sentences on the individual’s behalf, the Supreme Court of
Arkansas held that (1) llie priest did not hnve standing to proceed (a) as "next
friend,” because it had not been alleged thnt he was the individual's spiritual
adviser or confidant or, indeed, that the two hnd ever met, (b) as nn aggrieved
taxpayer under the state constitution, or (c) ns a concerned citizen seeking to
preventnn important legal issue from going unresolved nt the appellate level;
(2) under Arkansas law, a mandatory appeal is not required in all denth
penalty cases, but capital defendants may forgo direct appeal only if they
have been judicially determined to have the capacity to understand the choice
between life and death nnd to knowingly and intelligently waive nil rights to
appeal; and (3) the Circuit Court, on the basis of the record, correctly upheld
the individual's waiver (754 SW2d 839). The Arkansas Supreme Court, while
noting that seven possible grounds for reversal had been discussed with the
individual by his counsel, subsequently upheld the individual's waiver

Briefs of Counsel, p 810, infra.
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PORNOGRAPHY'S RELATIONSHIP TO
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HILD SEXUAL EXPLOITATION AND ABUSE

THE PROBLEM

The National Coalition Tor Children’ Justice (Ken Wooden]

A

N

National Coalition
Against Pornography
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Between 19S1 and 1985, child sexual abuse rose by 175%. Child molestallon cases In the home In 1986
were 216,216.

In Chattanooga, 60% Ot 539 children Otelementary, Junior and senior high school age Interviewed had
seen X-rated movies, knew names and scenes.

In Reading, PA 70% of 700 elementary students, 65% of Junior high students, and nearly 100% of high
school students Interviewed had seen X-rated movies, and knew nair.es and scenes.

lhe same pattern was true In Fort McClellan, Alabama; North Adams, M assachusetts; and Cincinnati,
Ohio.

beison (1970)
1In5 boys and 11In 10 girls had first exposure to pornography be age 12.

ational CenterofChildAbuse and Neglect, Childrens Bureau, U.S. DepartmentofHeath
and Human Services: Study of National Incidence and Prevalence of Child Abuse and
Neglect (19&8) (NIS-2)

“Astudy to assess the curjent (19S6) national Incidence ofchild abuse and neglect,and to determine how
the severity, frequency, and character of child maltreatment changed since the last study In 1S80."

The numbers reported reflect cases reported to the Child Protective Services (a state program)
accepted for Investigation, Investigated, and substantiated, based upon consistent operational defini-
tions of maltreatment.

e An estimated 1,678,600 children nationwide experienced abuse or neglect In 1986. These
children had experienced demonstrable harm or were endangered and at risk of harm.

e« There were 675,000 abused children In 1985.
e There has been asignificant Increase (74%) In the Incidence of abuse between 1SS0 and 1985.

e Although more professionals (In major community Institutions such as schools, hospitals, day
care centers, social service agencies and mental health centers, etc.) are recognizing child
maltreatment, they are not necessarily reporting Itto Child Protective Services.

e A substantial majority (54%) of children who are recognized as abused or neglected by commu-
nity professionals are not reported to Child Protective Services. Reporting rates are remarkably
low. National estimates of the number of cases of abused or neglected children not reporled
(852,400) far exceeds estimates of the number of cases which are reported (732,300).

e« Many suspected cases, reporled to Child Protective Services, cannot be substantiated upc
Investigation.

e Child sexual abuse In 1986 Increased progressively, but not significantly by successive age
groups, beginning with children aged three. In other words, children of all ages from 3-17 are
sexually abused In about equal numbers. When compared to 1S80, however, the Increased
Incidence of sexual abuse occured disproportionately among the older children—especially
children aged 15-17.

e Child sexual abuse Is 5 limes more frequent for children from lower income families
(i.e., a 15,000).
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e The Increased child sexual abuse from 1980 to 3986 occured disproportionately In more urban
counties.

« Among the abuse cases there were significant rises Inthe Incidence of physical and sexual
abuse:
« physical abuse Increased by 58% over 1980
¢ child sexual abuse occurred In 1956 at more than triple the rate of 1980

e There were 138.000 ','hlldren abused sexually In 1986, and another 17,900 Jn danger and at risk of
being sexually abused.

« Female children were sexually abused almost four times as often as males.

e Male children were emotionally abused more than twice as often as they were sexually abused.

e Female children were equally likely to be sexually abused or emotionally abused.

e Female children experienced more abuse overall than did male children. This reflected primarily
their greater susceptibility to being sexually abused.

American Association for Protecting Children (American Humane Association)

They noted a 10-fold Increase Inthe number Ot children reported to be sexual abuse victims from 1976
to 1983. They summarized numbers Ot child sexual abuse reported to and Investigated by lhe Child
Protective Services. AHA reported that 1,928,000 children had been reported toChildProtective

Services In 1985.

National Obscenity Enforcement Unit

"Review Ot recent law enforcement statistics and studies, as well as scientific research, reveals the
devastating effect obscenity and child pornography are having on our nation. Between 1981-1S85
reported child sexual abuse rose by 17596. The rape rate has climbed 43% Inthe last decade alone and,
tragically, the highest Incidence of rape victims are teenagers between 16-19.“

Report ofthe U. S. Congress Permanent Subcommittee on Investigations on
Child Pornography and Pedophilia (1986)
"A 1985 re >ort by the New York-based Child Welfare League of America said child sexual abuse reports
rose 59 percent from 1983 to 1984. In Delaware and Idaho reports nearly doubled from 1S83 to 1984; In
Oregon they rose 129 percent; and InW isconsin, they wentup by 132 percent.In Houston, police received
1,600reporls ofchild sexual assaults In 1985, more than double the total in 1983. There Iswide agreement

that even these are conservative figures.”

Check (1985)

Adolescents aged 12-17 (asa group)report mostfrequentexposure to pornography (compared to other
groups). This was found to be true by the 1970 Commission as well.

Gene Abel (1987)
"It Is surprising to note the very high percentage Ottotal child molestations comm itted by those who
target children outside the home.” Many sex crimes are not reported, so arrest records are an

Incomplete picture.

US. Department ofJustice, Network News, Fall Edition (1985)
“One Inthree femalesand one Inten males will be sexually molested before the age of 18. Pour million child

molesters reside In this country.”

National Coalition
Against Pornography

800 Compton Road
Suite 9224
Cincinnati, OH 15231
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TonySamstag, “Throwaway Children,” THE SPECTATOR (June 25, 19S8)

“In some cases, the authorities of several countries have tried to sum up the extent of sexual abuse of
children. These numbers have one thing Incommon. They are very much lower than those which some
private organizations have found out on their own. Defence for Children International believes that
o/flclal estim ates as to the number of child prostitutes Inany given city seem to bear no relationship to
the actual numbers ofchildren Involved but rather to the seriousness with which the politicians view
the problem. The global traffic Inchild pornography and prostitution does appear to be vast, probably
worth billions In any unit of currency.

‘There appears lo be astrong connection between commercial child abuse and Incest. Sexual abuse at
homeseems to be oneofthemostcommon reasons forvery youngchildrentorunt.way— orto be thrown
out. Once on the streets, they will seek affection (or cash) In the ways to which they have become
habituated, or they will simply become easy meatbecause they are so helpless.”

Silbert & Pines (1084)

They Interviewed 200 Juvenile and adult street prostitutes. In 193 cases Of rape: about 25% reported,
withoutbeing asked, the assailants* reference (allusion) to pornographic materials. 12% told the rapists
that they were prostitutes, only to be assaulted after forced vaginal penetration, In ways the rapists
“claimed they had seen prostitutes enjoy Inthe pornographic literature they cited.” In 178 cases ofrape:
22% reported, without being asked, “the use of pornographic materials by the adult prior to the sexual

act."

THE NATURE AND EXTENT OF THE PROBLEM

Abel (1985)
A study of 411 non-Incarcerated sex offenders (sexual deviants or paraphlllacs) showed that sex
offenders attem pted an average of 581 sex offenses each, completed an average of 533 offenses, and
victimized 336 people each over a 12 year period. This Includes pedophiles (child molesters).

Abel, et al (1987)
“The frequency ofself-reported crimes"” (forthe non-Incarcerated sexoffenders they studied) "was vastly
greater than the number Of crimes for which they had been arrested. The ratio ofarrest to commission
of the more violent crimes such as rape and child molestation was approximately 1:30.

Faller, 1988 (Presentedatlhe NationalAssociation ofSocial WorkersAnnual Conference,
11/11/88)

‘The number ofwomen who sexually abuse children may be two to three limes higher than previously
thought. Inaclinical study of308 abuse cases studied overaperiod oftenyears, Fallerfound thatwomen
were the abusers In almost fourteen percent ofthe cases. *Our findings also suggest thatwomen are not
the Initiators (ofthe abuse),butthatthey are persuaded, coerced, or otherwise drawn Into sexualabuse
by men.* About 60 percent ofthe women Inthe study had sexually abused more than one child. Almost
three out of four women In the study engaged In Incestuous family situations, which Involved two

abusers and at least two victims."

Reportofthe U S. Congress PermanentSubcommittee on Investigations on
Child Pornography and Pedophilia (1986)

"Nosingle character Istlc of pedophilia Ismore pervasive than the obsession with child pornography. The
fascination of pedophiles with child pornography and child abuse hasbeen documented Inmany studies

and has been established by hundreds of sexually explicit materials Involving children.

National Coalition
Against Pornography
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Report ofthe U S. Congress Permanent Subcommittee on Investigations on
Child Pornography and Pedophilia, 1986 (continued)
“Detective W llllamDworln ofthe Los Angeles Police Departmentestimates that ofthe 700 child molesters
inwhose arrest he has participated during the last ten years, more than half had child pornography In
their possession. About 80 percent owned either child or adult pornography.

"Each convicted child molester Interviewed by the Subcommittee either collected or produced child
pornography, or both. Most said they had used the material to lower the Inhibitions of children or to
coach them Into posing for photographs.

“Jtlsnotunusual forpedophiles to possess collections containing several thousand photographs, slides,
films, videotapes and magazines depicting nude children and children engaged In a variety of sexual

activities.

*‘The maintenance and growth of (the pedophile’s] collections [of Items related to children] becomes
one of the most Important things In their life." (Special Agent Kenneth Lannlng, FBI)”

“Messages have appeared on computer bulletin boards offering to buy, sell or trade child pornography,
establish correspondence about sexual Interests, tradenames of‘available’children and even propose
sexual liaisons. The bulletin boards actually are an electronic form of the classified ads that appear In
sexually-oriented magazines throughout the country. The bulletin board users, who normally use
aliases,now havevirtually complete anonymity because police are notauthorized undercurrent federal
law to Intercept computer conversations withouta warrantbased on probable cause. ‘We’ve seen that
the (bulletin board) ads tend to be a bit more explicit, because they (the senders) have a sense of
anonymity or security. There’s a likelihood they’llnever be caught’(Sergeant William Brown, Houston
Police Department).

“The largest bulletin board accessed by Sergeant Brown was called ‘Lambda’and was based In San
Francisco. Many of the systems Indicate how many calls have come Into the network, and Brown
reported that he never saw one with fewer than 20,COOcalls."”

Fortunately, the obscenity provisions of the 1988 drug law have closed many of the loopholes In past
legislation that have allowed this type of networking to continue.

“Based on the Information obtained during its Investigation, the Subcom mittee has reached the following
general conclusions:

e Child pornography plays a central role In child molestations by pedophiles, serving to Justify
their conduct, assist them In seducing their victims, and provide a means to blackmail the
children they have molested In order to prevent exposure.

e The vast majority of child pornography In the United States constitutes a small portion of the
overall pornography market and Is deeply underground. Unlike the adult pornography Industry,
It Is not significantly Influenced by organized crime.

« It s extremely difficult, Ifnot Impossible In some cities, to purchase true child pornography at
adult bookstores. The overwhelming majority of child pornography seized In arrests made In
the United Slates has not been produced or distributed for profit.

e The seizure by the U.S. Customs Service of Imported child pornography, especially from
Denmark and the Netherlands, has declined dramatically since late 1984 due to Increased
diplomatic and law enforcement pressure, American news media reports and Increased caution
shown by American child pornography customers.

N ational Coalition
Agalust Pornography
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Report ofthe U. S. Congress PermanentSubcommittee on Investigations on
Child Pornography and Pedophilia, 1956 (continued)

The membership of known pedophlle-support groups In the United States Is probably less than
2,000. While many of the groups' members have been convicted for child sex crimes, the groups
themselves are not Involved actively In large-scale criminal conspiracies, such a.s commercial

child pornography rings.
So-called ‘child sex rings' do exist, however, and 11 Is these un-organlzed groups, and the
Individuals who participate Inthem, which pose the most serious threat to children.

The Child Protection Act of 1984, which made Illegal all distribution of sexually explicit material
Involving children, has been highly successful, leading to a substantial Increase In federal
prosecutions and the placing of higher priorities on such Investigation. Since passage of the
law, the Department of Justice has won 154 convictions on child pornography violations; In the

previous six and one-halfyears, there were only 64.

W hile the awareness of many police agencies about child sexual exploitation has Improved
greatly, many still do not have lhe training, staff or Inclination to recognize prom ptly and
Investigate potential leads lo crimes Involving child pornography or child sexual abuse.

Computers are providing pedophiles with a virtually untraceable means ofexchanging Informa-
tion, Including the names of potential victims. While the Subcomm ittee Is mindful of the Consti-
tutional safeguards against Interfere.._«*with free speech, a need clearly exists for additional
legislation In this area.” “"he obscenity provisions of the 1988 drug law have closed many of the
loopholes In past legislation that have allowed this type of networking to continue.)

Eli Coleman, Psychologist at Golden Valley Health Center; University of Minnesota

Medical School

There Isno question that sexual addiction exists. While not addictive Inthe chemical or physiological
sense, “these behavior patterns are pathological (l.e., caused) and self-defeating. These Individuals
display hypersexuality Inresponse to feelings of anxiety, depression, or loneliness. Many describe a
sexualactas a“fix"tosome very negative feeling. But this relief Isshort-lived ar.d nega live feelingsrecur.
Some (therapists) view this as a psychiatric condition and treat ft with medications. Others treat Itwith
psychoanalytic or behavioral therapy. Others adop.ed the methods of treating alcohol addiction."”

Abel (1986)
He studied 240 child molesters (pedophiles). They averaged 30 (homosexual or same-sex) to £0
(heterosexual) victims before being caught. The typical child molester will sexually abuse 380 children

In a lifetime.

Abel el al (1987)

“Pedophiles (child molesters) Involved with children outside the home v.111 occasionally return to the
same victim, especially men who molest young boys. As expected, Incestuous pedophiles (child
molesters who nolest their relatives) repeatedly molest the same child, from an average of 36.7

molestations per boy victim to 45.2 molestations per girl victim."

“The number ofacts reported Dy child molesters was from 23 to 282 acts per offender.'Thls Isa marked
contrast to an earlier study by Gebhard etal (1965) which “reported that, on the average, pedophiles had
been found guilty of fewer than 3 paraphlllic acts per offender.”
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Diagnostic and Statistical Manual ofMenial Disorders, Ill (Revised 1987)
'‘Because o'the highly repetitive nature ofparaphillc (sexually deviant) behavior, alarge percentage ot
the population has been victimized by people with paraphilias (sexual deviations)."
“The more deviant the sexual pattern Is from the norm, the fewer Instances there need to be of the
behavior to Indicate psychopathology. Being turned on by ladles’ underwear (Fetishism) a few times
may not mean much, but once with a corpse (Necrophilia) is too much."

David Duncan (198S) Southern Illinois University

He did a content analysis of twenty-five years of homosexual pornographic magazines sold In adult
bookstores of two major UScities. Dr. Duncan found 'the frequency with which clearly underage models
appeared In such legally available magazines has declined to zero, due to the recent legislation
prohibiting child pornography. Suggestions of child pornography remained, however, Inthe frequent
use In porno magazine titles of such words as ’boy,’ ‘young’ and ‘teen’although the models vere no
longer adolescents. Youthful appearing models achieved star billing In what the Attorney General's
Commission on Pornography has named ‘pseudo-child pornography.™

"Most of the child models appearing Insuch pornography are likely to be Incest victims being exploited
by their parents or other adults.”

The earlier decline may have been simply market adjustment with the marketers of gay pornography
shifting the emphasis Intheirproduct as they became more aware of what sold best to their consumers.

“The demand for homosexual child pornography probably proved to be much smaller than marketers
expected during the porno boom’ of the 1960’s. But the fact that there Is a demand for such material Is
clearly Indicated by the continued presence of the new pseudo-child pornography."

Carteret al (1984)

The Los Angeles Police Department reported that most child molesters were themselves molested as
children. They tend to seek out victims ofthe age they were, when firstmolested. One study reported that

57% of molesters studied had been victims of child molestation themselves.

Diagnos ic and Statistical Manual ofMental Disorders I11 (Revised)
Pedophiles target pre-pubescent children; the age of the females preferred by child molesters Is 8-10;
boys slightly older.

“The recidivism rate (the likelihood of the crime or offense being repeated) for those sexual deviants
(paraphlllacj) who are attracted to the same sex Is TWICE that of those attracted to children of the

opposite sex."

Pierce (1984)
Sexually exploited children Involved In the pornography Industry are usually recruited among run-
aways, although some may use neighborhood children or their own children.

Burgess (1984) (A study in Je/Terson County, Kentucky)

“The study was an outgrowth of community interest and was an attempt to examine systematically a
group of self-identified juvenile prostitutes compared with a group of other Juveniles who were non

prostitutes.
“Of the prostitute group, up to 90% had been the victims of child physical abuse by parents, and up to
50% had been the victims of child sexual abuse by parents.

National Coalition
Against Pornography

800 Compton Road
Suite 9224
Cincinnati, OH 45231

(513) 521-6227
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Burgess (continued)
“Concerning the Incidences oflntra/amllysex, 23% of the prostitute group related lhal they had sex with
family members, while the non prostitute group answered In a like manner only 3 percent of the time.
Intrafamily sex abuse victims often become extra/amlly sexual exploitation victims.

“37% of the prostitute group adm itted to having been Involved In pornography; only 18% of the non
prostitute group reporled Involvement In pornography. 38% ofthe runaways were Involved Inprostitu-
tion, and 15% of the runaways were involved Inpornography.

“The age of first sexual Intercourse for these children was 12, with the greatest frequency occurring
between 10 and 13 years of age, the lowest age being 3.

“Majoroverlaps between exploited children and criminal activity have been discovered; therefore there
are dramatic Intelligence benefits to law enforcementandprosecutorlal agencies from working withand"'

for exploited children.

“Research suggests that the vast majority of violent sex offenders (rapists, sex murderers) and cnild
molesters have themselves been the victims, as children, of physical or sexual abuse. Certainly the
combined efforts of local task forces can, by focusing on victimized children, help break this pattern.
"ldentifying and tracking missing children Is vital to curbing the victimization of children. Over SS% of
Jefferson County children involved In child prostitution and pornography were, at the time of those
activities, runaways or mlssinj.

“Data developed on the first 200 children of the missing child program of Jefferson County, Kentucky
Indicate that approximately 10% of the missing youth are exploited while missing, with 90% of those
exploited falling Into the 'unusual circumstances* categories developed.

“The ability of child molesters to avoid exposure and prosecution by maintaining mobility across the

county Is well documented."

Report for Catholic Bishops (J985) [The Plain Dealer\ 11/15/8i]
“Effects of child molesting by adults are long-lasting, It said, and Ifthe abuse Is by a priest, “This wlll no
doubthave aprofound effect on the faith life ofthe victims, their families and others in the community.’"
Thevictim’scapacity to develop trusting relationshipswith adult clergy willbe Impaired, the reportsaid.
“Sexual abuse ofa child by a cleric, especially a priest, can have a devastating effect on the child’sshort

and long-term perception of ihe church and its clergy.”

DOES PORNOGRAPHY PROMOTE ABUSE?

June 24, 1986Surgeon General's Workshop on Pornography
19 nationally and Internationally recognized clinicians and researchers achieved consensus on the
statementthat"children and adolescentswho participate Inthe production ofpornography expe;lence

adverse enduring effects."”

Dr. William Marshall (1983)
87% of girl child molesters and 77% ofboy child molesters studied adm itted to regular use of hard core
adult pornography. The obscene material was used by these sex offenders for three reasons: (1) to
stimulate themselves; (2) to destroy the consciences and lower the Inhibitions and resistance to sexual
activity Intheir intended child victimsjand (3) as teaching tools for the child to Imitate or model in their

real life sexual encounter with the adult.

' CoalltloD
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John Rabun, Exploited and Missing Children Unit ofLouisville, KY

“The Police/Social work team olthe Exploited and Missing Child Unit (E.MCU) of Louisville, KY Investi-
gated 1,400 cases of children suspected of being victims of sexual exploltatloa Over 40 major cases
Involved the successful prosecution of adults Involved with over 12 children each. One case Involved
320 children. Atthe time ofthe arrest ofand/or service ofsearch warrants, all 40 ofthese adultpredators
were lound with various forms of adult pornography, and In most cases child nudes and/or child
pornography were also /ound.

“Over four years, the EMCU team learned to expect to always find adult pornography since It was used
for: 1) the offender's own arousal; 2) self-valldatlon of their own sex deviations; 3) extortion of child
victims or other adults; and 4) deliberate and planned lowering of Inhibitions of child victims.’

The National Obscenity' Enforcement Unit
They now teach thelrinvestlgators at all of their seminars “to look forpornography atthe scene ofsexual
crimes Involving children. It Is beyond debate that molestation of children Is, In part, caused by
consumption of pornography.”
"The National Obscenity EnforcementUnithas been mostsuccessful In Its efforts. Prosecutions for child
pornography are up by 80% In the last fiscal year (1987) and obscenity prosecutions are up by 800%.*

Ann Burgess, Professor at the University orPennsylvania
(Federalgrant to study child pornography).
Pornography depicting children Is used by child molesters to convince children that deviant sex acts
(which all child sexabuse Is)arenorm al—thereby breaking down theirresistance. Her later study (1987)
found that victims of child sexual abuse have symptoms of chronic or delayed posttraum atlc stress. It
causes multiple psychological problems.
Ac an example of the cost oftreatment, one Southwest Ohio mental health center reported that the cost
of treatment for children who are molested (especially If the home Is a negative environment) Is very
high,because problems aremore entrenched: Private sessionsaverage S85.00/hourand public sessions
are 65.00/hour. Most children need between 40 and 50 hours of treatment to alleviate debilitating
symptoms. The more dysfunctional the family, the more treatment Is needed. Parent groups are also
recommended for families of molested children, and these add to the social cost.

This sample County Mental Health Center treats approximately 70 cases of child molestation per year.
There are 4-6 new cases per month.

David A. Scott (In PorgogrgphyLA fittman Tragedy, 1987)
‘Judith Feisman (1985) found that from the first Issue of Playboy In 1954, children In cartoons (or
photographs ofadults dressed to suggest children) have appeared Insexual contactwith adults, and the
frequency and Intensity of these contacts has Increased through the years. The dominant Impression
was that chlld/adult sex Is glamorous, thereby enhancing the Impression that these activities are
harmless. Magazines can escape the letter of child pornography laws while still Implying that sex with
children Is desirable and readily available. And these magazines, o/ course, are sold In the open.’

Don Feder, Boston Herald (1988)
"Pornographers protest their Innocence while facilitating the victimization of our children."”

NatloDal Coalition
Against Pornography

800 Compton Road
Suite 9224
Cincinnati, OH 45231
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The Badgley Report (1984)
Thereport /ound thatalmost 60% ofboth male and female Juvenile prostitutes had been asked to be the
subject of sexually explicitfilms or photographs; 12% ofthe girls and 20% of the boys had actually been
used In making pornography: Juvenile prostitutes are a high-risk group Inregard to being exploited by

pornographers.
Two smaller American studies (Burgess: 755 ofyouth hustlers had participated In pornography; John
Rabun: 37% had participated) emphatically confirm this finding.

The 1982 URSA Study. 27% ofthe young mala prostitutes had been photographed by a “John"; of the 54
young male hustlers for whom Information was available, 9 had been photographed for commercial
pornographic magazines. In the face of that evidence It seems Impossible to deny the existence of a
significant link between the exploitation of minors In prostitution and In pornography.

Extant studies ofJuvenile prostitutes showed less Incidence ofparticipation in pornography than Isthe
real case because by Its very nature one item of pornography can be viewed contemporaneously by
many patrons and forrepeated sittings. The demand for pornographic performers will always be atiny
fraction of the demand for prostitutes.

Silbert and Pines (1984)
A detailed contentanalysis of 193 cases ofrape and of 178 cases ofJuvenile sexual abuse revealed aclear
relationship between violent pornography and sexual abuse.

Diagnostic and Statistical Manual ofMental Disorders I11-R
Pedophiles who act on their urges with children commonly develop excuses or rationalizations about
their Illegal sexual activities toward the children:
1) that they have ‘educational value' for the child
2) that the child derives “sexual pleasu-e" from them
3) that the child was “sexually provocative” toward them —led them on
These three rationalizations are “themes that are also common In pedophllic pornography.” p.284.
Inother words, pornography teaches three myths thatpedophiles believe, and acton,when hey molest
children.
Southern California Child Exploitation Task Force (1988)

ItIsthe longest existing task force Inthe U.S. and has prosecuted all the child pornography and Federal
child abuse cases In the Central District of California during the past 10 years.

m “According to the U.S. Customs Service, a conservative estimate of the number of pedophiles In
the U.S. Is 15,000. It Is Impossible to determine accurately the number, because pedophiles do

everything possible to a 'old detection."”

« “We have frequently gone Into homes with search warrants for child pornography and discov-
ered children living Inthe home who have been molested by the person who Is tha target of our

chlld-pornography Investigation."”
e ‘We have discovered photographs of the pedophiles molesting children."”
e “We have found ¢ mvicted child molesters as well as Individuals who were providing children to

molesters.”

National Coalition
Against Pornography

S00 Compton Road
Suite 9224
Cincinnati, OH 45231

(513) 521-6227
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Southern California Child Exploitation Task Force (continued)

« “One ofthe men we prosecuted had 50,000 photographs Ofnoncommercial child pornography in

a storage locker. He admitted molesting several hundred children following his release from a
state hospital for a child molestation conviction. He even maintained a ledger listing those
molestations. He taught swimming and tennis to youngsters, some of whom became his vic-

tims."

“A convicted child molester who was the subject of one of our investigations was found, after he
had ordered materials, to have homemade child pornography Inhis house—Including a video
tape depicting him molesting a child who was clearly under the Influence of drugs or alcohol.”

Some articles written In pornographic magazines call attention to a few cases In which Individu-
als (who claimed neither to be sexually active with children nor to possess child pornography)
were the subjects ofsearch warrants after they ordered child pornography from undercovei
Government agents. While Government operations occasionally Identify Individuals who are not
suitable for prosecution, those cases are the exception, not the rule.

M. Douglas Reed, Ph.D.
Vice President, National Leadership
National Coalition Against Pornography

N ational Coalition
Against Pornography

800 Compton Road
Suite 9224
Cincinnati, OH 45231
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The commission also notes some states have made possession (of
kiddie porn) 1illegal, and considers this action an "extremely
effective” weapon against child molesters. (pg 134)

Considering the life-shattering effect on our youth, I would ask
in the strongest of terms, that you enact this legislation
prohibiting the possession of child pornography in the state of
Alaska. 1 would also ask that you put some REAL TEETH 1in it!

May 1 suggest the first conviction to require registration on an
inter-state law enforcement network, and link that registration
requirement to life-time probation.



Article |

The second sentence has no direct counterpart in the U.S. Constitution, but the principle
is embodied in the federal provision that the president is the commander and chief of the
army and navy (Article 11, Section 2). Virtually all state constitutions contain a similar
statement, which expresses a basic tenet of democratic government.

Section 21. Construction

The enumeration of rights in this constitution shall not impair or
deny others retained by the people.

That Article | may omit mention of other rights does not mean that these rights are
surrendered by the people. This provision is common in state constitutions, and it is a
principle recognized by the ninth article of the Bill of Rights: “The enumeration in the
Constitution of certain rights shall not be construed to deny or disparage others retained
by the people.”

In fact, this provision has been used very seldom by state or federal courts. So far it has
been recognized as protecting only one minor right In Alaska: the supreme court declared
that this section protects the-right of a prisoner to act as his or her own attorney in post-
conviction proceedings. "At the time that the Alaska Constitution was enacted and
became effective, the right of self-representation was so well established that it must be
regarded as a right 'retained by the people’ (McCracken V. State, 518 P.2d 85, 1974).

Section 22. Right of Privacy

The right of privacy is recognized and shall not be infringed. The
legislature shall implement this section,

This section was added to the constitution by amendment in 1972, It was prompted by
the fear of the potential for misuse of computerized information systems, which were then
in their infancy. Delegates to the constitutional convention 16 years earlier had also been
concerned ahout the potential for technological intrusion in the lives of ordinary citizens,
but then the fear was electronic surveillance and wiretapping. They considered, but
ultimately rejected, inclusion of the following language in the section dealing with
unreasonable searches and seizures: "The right of privacy of the individual shall not be
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Declaration of Rights

invaded by use of any electronic or other scientific transmitting, listening or sound
recording device for the purpose of gatherm? incriminating evidence.  Evidence so
obtained shall not be admissible in judicial or legislative hearings."

In the earP 1970s, the Alaska Department of Public Safety was developing the Alaska
Justice Information System, a computerized database of information on the criminal
history of individuals. Fearful that such a system was the J)recursor of a "Big Brother"
government information bureaucracy, legislators responded with this constitutional
amendment, which was handily ratified by the voters.

Alaska is one of a small grouE of states with a constitutional right of privacy: similar
provisions can be found In the constitutions of Arizona, California, Florida, Hawaii,
lllinois, Louisiana, Montana, South Carolina and Washington (some were added by
amendment at approximately the same time as Alaska's). The U.S. Constitution does not
contain an explicit right of privacy. However, in recent Igears the U.S. Supreme Court
has ruled that basic privacy rights are inferred from the First, Third, Fourth, Fifth and
Ninth Amendments.

Like other basic constitutional rights, the right of privacy is not absolute. Reasonable
interferences with privacy are tolerated, as are, for example, reasonable restraints on the
right of free speech. To judge the acceptability cf government interference with citizens'
privacy, the courts use tne same balancing test applied in other cases where it is alleged
that the state has trampled a person’s rights: the more siﬂnificant the right involved, the
more important the state's interest must be in adopting the restrictive law or regulation.

The first major judicial interpretation of the new constitutional ri?ht of privacy in Alaska
arose from a case not involving electronic intrusion, but the use of marijuana in the home,
In this landmark case that overturned a state law making it illegal to possess marijuana
under any circumstances, the Alaska Supreme Court regarded privacy in the home to be
the highest importance and the most deserving of constitutional protection, and found the
state’s case for regulating the personal use of small amounts of marijuana to be less than
compelling (Ravin v. State, 537 P.2d 494, 1975). In subsequent cases, however, the court
upheld the state laws against the possession of small amounts of marijuana in public
(saying the right of personal privacy in public places is of lesser constitutional
significance; Belgarde V. State, 543 P.2d 206, 1975) and aPainst the possession of small
amounts of cocaine in the home (saying the harmful societal effects of cocaine are serious



Article 1

enough to i7ustify the state's regulation of the substance, even in the home; State v.
Erickson, 574 P.2d 1, 1978).

Many privacy cases in Alaska have arisen in the context of searches and seizures. Of
these, the leading case IS State V. Glass (583 P.2d 872, 1978), in which the Alaska
Supreme Court ruled the state could not use as evidence a recording, made without a
warrant, of a conversation between the defendant and an informant who possessed a
wireless transmitter. Although the U.S. Supreme Court had ruled that recordings of this
type were admissible evidence, the Alaska Supreme Court found Alaska's constitutional
guarantee protection broader than the inferred right of privacy from the federal
constitution: "Were that not the case, there would have been no need to amend the

constitution."

According to other decisions of the court, however, not all warrantless recordings of
conversation are illegal. Recordings made by a police officer in the normal course of
duty may be used as evidence at trial (see, for example, City of Juneau v. Quinto, 684
P.2d 127, 1984). Students do not have constitutional protection from searches by school
authorities (D.R.C. v. State, 646 P.2d 252, Court of Appeals, 1982%, nor do fishermen
have 1 reasonable expectation that catches stored in the holds of their vessels will be
protected from warrantless searches (Dyev. State. 650 P.2d 418, Ct. of Appeals, 1982).

T" e legislature has not provided the statutory implementation that is expected from the
second sentence of this section.

Section 23. Resident Preference

This constitution does not prohibit the State from granting
Ereferences, on the basis of Alaska residence, to residents of the
tate over nonresidents to the extent permitted by the
Constitution of the United States.

This section of Article | was passed by the legislature and ratified by the voters in 1988,
It was intended to prevent the equal Protection clause of Article I, Section 1 from
becoming a snag in state courts for local hire (also referred to as "Alaska hire")
legislation -- that is, legislation that would give preference to job applicants who are

46



12.53.030 Alaska Statutes 812.55.035

of the six of suosection . State. 712 P.2d 94 (Alaska Ct
% met. Staleparag rews. 723 P. g Mﬁpg.l%l ( i
Alaska 1966 = was remanded far consicer—

Where deferdnt’s varios check fas-  ation of altermatives o correct tre illegel —
caees violated similar soietal inter— 1Y O Oﬂﬁg@ sentences without In—
he coulld therefore receive concurent. - YEESIY tine tosene, where tre
senterces., Winfree v, State. 683 P 284 );e‘rg'r“l’thad eed in inposing a qo-

sentence on a probation revocation
Alesia 0t Ap. 1989). concunently o the other senterces.
Correction of judgment unlawvfully  NZouvonak v. State. Ct. Apo. Op

. . Op. No.
imposing concurrent setences. — See 1041 (RleNo. A2672). P2 H90N.

Sec. 12.55.030. Discharge ofi

ndigents i
of fine. 1Repealed, it 16 ch 53 SL

| risoned for nonpayment
Ag 1973. d ey

Sec. 12.55.035. Fines, (@ Upon conviction of an offense, a defen—
dant may be sentenced to pay a fire as authorized in this section or as
otherwise authorized by law. In determining the amount and method
of payment of a fire, the court shall take intoaccountthe financial
resources of the defendant and the nature ofthe burden its payment
will impose. No defendant may be imprisoned solely because of inabil—
ity to pay a fire.

Tb» Upon conviction ofan offense, a defendant who isnot an organi —
zation may be sentenced to pay. unless otherwise specified in the
provision of law defining the offense, a fine of no more than

11 m§75.000 for mi ™" r in the first or second degree, attempted mur —
der in the firstdegn. sexual assault in the first degree, sexual abuse
of a minor in the first degree, kidnapping, or misconduct involving a
controlled substance in the first degree:

(@ 550,000 for a class A, B, or C felony:

e (31 S5.000 for a class A misdemeanor:
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Sec. 12.55.125. Sentences of imprisonment for felonies, (@) A
defendant convicted of murder in the first degree shall be sentenced to
a definite term of imprisonment ofat least 20 years but not more than

99 years.

() A defendant convicted of murder in the second degree, at—
tempted murder in the firstdegree, Kidnapping, or misconduct involv—
ing a controlled substance in the first degree shall be sentenced to a
definite term of imprisonment of at lesst five years but not more than

99 years.

© A defendant convicted ofa class A felony may be sentenced to a
definite term of imprisonment of not more than 20 years, and shall be
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sentenced to the following presumptive terms, subject to adjustment
as provided in AS 12.55.155 — 12.55.175:

8§12.55.125

@ imprisc
erwise reduc

() ifthe offense is a first felony conviction and does not involve (9) 1fa del
circumstances described in (2) of this subsection, five years; or CD of thi

(@ if the offense is a first felony conviction, other than for man — 12.55.155 —
slaughter, and the defendant possessed a firearm, used a dangerous (D imprisc
instrument, or caused serious physical injury during the commission (2 imposir

of the offense, or knowingly directed the conduct constituting the of— 12.55.085;

fense at a uniformed or otherwise clearly identified peace officer, fire @ terms t
fighter, correctional officer, emergercy medical technician, para— (hi Nothin.
medic, ambulance attendant, or other emergency responder who was the sentencir
engaged in the performance of official duties at the time of the offense, @ A defen
seven years; sexual abuse
) if the offense is a second felony conviction, 10 years; definite term
%/ (@ if the offense isa third felony conviction, 15 years. sentenced ©
A" () A defendant convicted ofa class B felony may be sentenced to a as provided i
< definite term of imprisonment of not more than 10 years, and shall be (@D ifthe o
sentenced to the following presumptive terms, subject to adjustment circunstance:
as provided in AS 12.55.155 — 12.55.175: @ ifthe ot

() if the offense is a second felony conviction, four years;
(@ if the offense isa third felony conviction, Six years;

sessed a fire,
physical inju:

@) if the offense isa first felony conviction, and the defendant @ ifthe 0
knowingly directed the conduct constituting the offense at a uni— @ ifthe of
formed or otherwise clearly identified peace officer, fire fighter, cor— SLA 1978; an
rectional officer, emergency medical technician, paramedic, ambu— am 8Sch 78
lance attendant, or other emergency responder who was engaged in 1988; am &4
the performance of official duties at the time of the cffense, two years. Cross ref

® A defendant convicted of a class C felony may be sentenced to a of felqies and
definite term of imprisonment of not more than five years, and shall 11.81.2%0: fr ai
be sentenced to the following presumptive terms, subject to adjust— 2.%.0%; for e
ment as provided in AS 12.55.155 — 12.55.175: ool berevior.

. . . ] ami

(@ if the offenseis asecond felony conviction, two years; amendment inge

@@ i1f the offenseis athird felony conviction, three years; in the first dr-

@ if the offense is afirst felony conviction, and the defendant
knowingly directed the conduct constituting the offense at a uni—
formed or otherwise clearly identified peace officer, fire fighter, cor— 1 Gere

- . . - . ral Con
rectional officer, emergency medical technician, paramedic, ambu— Il. Setencing.
lance attendant, or other emergency responder who was engaged in A In Garer;
the performance of official duties at the time of the offense, one year; i B mﬁ%

@ ifthe offense isa first felony conviction, and the defendant vio— ) A%;
lated AS 08.54.520(@)(7) — (10), one year. B. Airst-Offe

® If a defendant is sentenced under (@ or () of this section,

(@ imprisonment for the prescribed minimum term may not be sus— .
pended under AS 12.55.080; Constitutional

(2 imposition of sentence may not be suspended under AS menL —

12.55.085;
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Sec. 12.55.135. Sentences of imprisonment for misdemeanors.
(@ A defendant convicted ofa class A misdemeanor may be sentenced
to a definite term of imprisonment of not more than one year.

(@ A defendant convicted of a class B misdemeanor may be sen—
tenced to a definite term of imprisonment of not more than 90 days
unless otherwise specified in the provision of law defining the offense.

© A defendant convicted of assault in the fourth degree committed
in violation of the provisions of an order issued under AS 25.35.010 or
25.35.020 shall be sentenced t a minimum term of imprisonment of
20 days.

(d) A defendant convicted of assault in the fourth degree upon a
uniformed or otherwise clearly identified peace officer, fire fighter,
correctional officer, emergency medical technician, paramedic, ambu-
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lance attendant, or other emergency responder who was engaged in
the performance of official duties at the time of the assault shall br
sentenced t a minimum term of imprisonment of 30 days.

(® The execution of a sentence under (€ or Id) of this section may
not be suspended and probation or parole may not be granted until the
minimum term of imprisonment has been served. Imposition ofa sen—
tence under (©) or id) of this section may not be suspended, except upon
condition that the defendant be imprisoned for no less than the mini—
mum term of imprisonment provided in (©) or Id) of this section, and
the minimum sentence provided for in <) or Id) of this section may not
be otherwise reduced. 1$ 12 ch 166 SLA 1978; am $ 2 ch 139 SLA
1980; am $ 22 ch 59 SLA 1982; am 4 13 ch 61 SLA 1982; am 4 31 ch
143 SLA 1982; am &34. 5ch 92 SLA 1983)

NOTES TO DECISIONS

Constitutioality of gee mptive pended qerator's licase was affimed
sentencing provisions. — notes un— where the defendant had fie prior driv—
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V. State. 724 P.2d 536 “Alaska Ct. 667askal£&) kelly v. State, 663 P.2d
Apge A]%O 1983); State v.
ntence upheld. — Composite sen— Waalkes. 749 P.2d (AIaskaOt.Agp
tence of 24 months with six months sis— 198™; Smill . Stae. P.2d 913
for refusal tosubmit oa chenical *aCl 193); Stewart
test and for driving vith S S5— e G

Sec. 12.55.140. Sentences for violations, ir.opealed, § 23 ch 51' SLA
1982.]

Q%’

Sec. 12.55.145. Prior convictions, (@ For purposes of consider—
ing prior convictions in imposing sentence under AS 12.55.125(c),
@M. 00, EO®. ®A- or ®

(D a prior conviction may not be considered ifa period of 10 or more
years has elapsed between the date of the defendant § unconditional
discharge on the immediately preceding offense and commission of the
present offense unless the prior conviction was for an unclassified or
class A felony:
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imminent serious physical injury by means of a dangerous instru-
ment:

1131 "deadlv weapon" means any firearm, or anything designed for
and capabie of causing death or serious pnysical injury, including a
knife, an axe. a club, metal knuckles, or an explosive:

114 "deception” means to knowingly

.A) create or confirm another's false impression that tne defends:!’
does not oelieve to be true, including false impressions as to law or
value and iaise impressions as to intention or other state of mind:

iB< fail to correct another's false impression that the defendant pre-
viously has created or confirmed:

'C' prevent another from acquiring information pertinent to tin?
disposition of the property or service involved:

:D "' sell or otherwise transfer or encumber propern nr.d fail to dis-
close a lien, adverse claim, or otner iegai impediment to the enjoy-
ment of the property, whether or not thaL impediment iS a m atter of
official record: or

(Ei promise performance that tne defendant does not intend to per-
form or knows will not be performed:

<15! "defense", other than an affirmative defense, means tha!

iA) some evidence must be admitted wmdi places in issue the de-
fense: and

(Bi the state then has the burden of disproving the existence of the
defense beyond a reasonable doubt:

«161 "defensive weapon" means an eiectric stun nun. or a device to
dispense mace or a simiiar chemical agent. that is no: designed to
cause death or serious physical injury.

17« "drug" has the meaning ascribed to it in As il.7’.9U0*9"

"1*3» "dwelling” means a building that is designed for use ~r is used
as a person's permanent or temporary home or olace of lodging:

119i "explosive" means e chemicai compound, mixture, or device
chat is commonly used or intended for the purpose of producing a
chemicai reaction resuitizu: in a substantially instantaneous reiea.-e of
gas and heat, including dynamite, blasting powder, niirosrlvcerin.
blasting caps, and nicrojelly. put excluding salable fuvwnrk:- as de-
fined in AS 16.72.050. biack powrie-. .-mokeie.ss powcer. small arms
ammunition, and small arms ammunition primers:

1201 "felony” means a crime for which a sentence of imprisonment
for a term of mors than one year is authorized:

«21' "fiduciary"” means a trustee, guardian, executor atiiirnistrator.
receiver, or any other person carrying on functions of trust on behalf
of another person or organization:

(22) "firearm" means a weapon, including a pistol, revolver, rule, or
shotgun, whether loaded or unloaded, operabie or inoperaole. designed
for discharging a shot capable of causing death or serious physical
injury:
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1201 "force" means any bodily impact, restraint, or confinement or
the threat of imminent bodily impact, restraint, or confinement,
"force" includes deadly and nondeadlv force:

'24) "government" means the United States, any state or any mu-
nicipality or ocher political subdivision within the United States or its
territories: any department, agency, or subdivision of any of the fore-
going; an agency carrying out the functions of government: or any
corporation or agency formed under interstate compact or interna-
tional treaty;

125) "highway" means a public road, road right-of-way. street, al-
ley. bridge, walk, trail, tunnel, pach. or similar or reiacea facility, as
weil as ferries and similar or relateci facilities:

'23) "includes" means "includes but :s not limited to":

'27 "incompetent person” means a person who is impaired hv rea-
son. of mental iiiness or mental deficiency to the extent thac the person
lacks sufficient understanding or capacity to make or communicate
responsible decisions concerning that person:

(28) "intoxicated" means intoxicated from che use ofa drug or aico-
hoi:

1291 "law" inciudes statutes and regulations:

:30) "leased" inciudes "rented":

131 >"metal knuckies" means a device that consists of finger rings
or guards made of a hard substance and designed, made, or adapted
for inflicting serious physical injury or death by striking a person:

132) "misdemeanor” means a crime for which a sentence of impris-
onment for a term of more than one year may not be imposed:

'33) "nondeadlv force”™ means force other than deadly force:

(34) "offense” means conduct for which a sentence of imprisonment
or fine is authorized: an offense is either a crime or a violation;

(35> "official detention”™ means custody, arrest, surrender in lieu of
arrest, or actual or constructive restraint under an order of a court in
a criminal or juvenile proceeding, other chan an order of conditional
bail release;

136) "official proceeding™ means a proceeding heard before a legisla-
tive. judicial, administrative, or other governmental body or official
authorized to hear evidence under oath:

1.37) "omission” means a failure to perform an act for which a duty
of performance is imposed by law:

138> "organization" means a legai entity, including a corporation,
company, association, firm, partnership, joint stock company, founda-
tion. institution, government, society, union, club, church, or any
other group of persons organized for any purpose:

(39) "peace officer" means a public servant vested by law with a
duty to maincain pubiic order or co make arrescs. whecher the duty
extends to all offenses or is limited to a specific class of offenses or

offenders:



High court
to review child
porn law

The Associated Press

WASHINGTON—Setting the
stage for an important ruling on
child pornography, the Supreme
Courtsaid Monday itwill judge the
validity ofa key federal law used to
prosecute people who buy and sell
such material.

The justices voted to consider
reinstating the conviction ofa Cali-
fornia man who distributed sexual-
ly explicit videotapes featuring a
15-year-old girl.

A federal appeals court over-
turned Los Angeles porn shop own-
er Rubin Gottesman’s conviction
and one-year prison sentence be-
cause the law didn’t require the
government to prove he knew the
girl was under 18.

In other m atters, the court:

 Declined to use the case of an
Illinois woman to decide how far
states may go to protect fetal life.
On religious grounds the woman
had refused a Caesarian sectionde-
spite doctors” warnings her baby
probabiy would be brain-damaged;
she gave birth to an apparently
health boy.

e Let stand rulings that require
New York to comply with federal
labor law and pay its state police
investigators for overtime work.
Fifteen states had urged the court
to reverse its landmark 1985 deci-
sion.

e Turned downanappealbyJim -
my Hoffa’s daughter, who is trying
to get FB1I files about the 1975 dis-
appearance of the former Teams-
ters union president.

« RuledthatTennessee lawmak-
ers must redraw election districts
for the 99-member state House of j
Representatives because district
lines created in 1992 violate voters’
equal-protection rights. |

In the child-pornography case, j
Clinton administration lawyers/
contend the lower court’s ruling
thwarts efforts to 'crack down or
child pornographers in nine West
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>Ty At a

Inmate’s
sentence
IS halved

Sex offender’s time

too high,

By LIZ RUSKIN
Daily News reporter

judge says

Convicted sexual predator Carlos "Chico"

Rodriquez
exploiting
from 48 years

teen-age

saw his sentence for raping and
boys
to 24 years.

reduced Monday

Superior Court Judge Rene Gonzalez said

he had to reduce

cause

Rodriquez’s sentence be-
it was too high when compared with

those of other serious child molesters.

Rodriquez was convicted
house in

teen-age boys to his

where he sexually abused
trial,

to testimony at his
bartender,

preyed on

in 1983 of luring
Spenard,
them. According
Rodriquez, a

runaway youths,

promising them money, drugs and careers as

pornographic movie stars in
for himself and his friends.

return for sex
One victim said

he was abused while handcuffed to a pole in

basement.
was

Rodriquez's
Rodriquez
against

date from 1978 to

convicted of 25
11 boys, ages 13 to 16. The charges
1980.

counts

Superior Court Judge Ralph Moody origi-

nally
Rodriquez
Appeals overturned

sentenced Rodriquez
appealed. In
two of the convictions,

to 83 years. But
1987, the Court of

and sent the

saying they were redundant,
case back, ordering the judge to compare
Rodriquez’s sentence with those of other

Please see Page £3-2, SENTENCE

Judge

Continued from Page B-1

offenders.
second sentencing in
1988, .M oody reduced the sen-

tence to 48 years. But the Court

of Appeals said he hadn’t done
the comparison it ordered, so it
ordered a third sentencing
hearing, which Moody conduct-
ed in 1992. At that hearing
Moody confirmed his previous

finding that 43 years was ap-
propriate.

The Court of Appeals was
still not satisfied. In a tersely

ordered

worded order last year, the
court ordered yet another sen-
tencing hearing. This time, it
noted that it is illegal for a
lower court judge to ignore the
orders of a higher court.

The fourth and latest hear-
ing was handled by Gonzalez,
who, like Moody, found Rodri-
quez to be the worst kind of
sexual abuser.

"The record in this case
clearly reveals that Rodriquez
had an ongoing lifestyle of en-
ticing minors into the use of
drugs, to provide stolen goods

Xus-

3 i

16 ffetfUctH airfTrfY8To

to be fenced by Mr. Rodriquez
and to entice minors to engage
in sexual activities with him -
self or others,” Gonzalez said.

Nonetheless, he said, the
benchmarks created by sen-
tences in other serious sexual
abuse cases show that Rodri-
quez was sentenced too harsh-
ly-

The 24-year sentence
the parole board could
Rodriquez now, if it were so
inclined. In any event, Rodri-
quez would have to be released
in about four years, assumin'*

means
release
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
é907) 465-3867 or 465-2450 _
AX £907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105
MEMORANDUM January 25, 1994
SUBJECT: Sectional Summary of SB 252 (Work Order No. 8-LSI513\A)
TO: Senator Mike Miller

Attn: Sharon

FROM: Jerry Luckhaupt™__
Legislative Counsel

You have requested a sectional summary of the above described bill. As a
preliminary mattei, please note that a sectional summary of a bill should not be
considered an authoritative interpretation of the bill - the bill itself is the best
statement of its contents.

Section 1 of the bill amends AS 11.61 by providing a new section, AS 11.61.127, that
makes it a class B misdemeanor” to possess any material that visually or aurally
depicts conduct that is described in AS 11.41.455(a), unlawful exploitation of a
minor,”™ knowing that the production of the material involved the use of a child

under 18 years of age who engaged in the conduct.

GPLdmb
94-024.1mb

- (lass B misdemeanors are subject to a term of imprisonment of not more than 90 days,
AS 1255.135(b), and to a fine of not more than S1,000, AS 12.55.035(h).

AS 11.41.455(a) provides:

A person commits the crime of unlawful exploitation of a minor if, in the state and
with the intent of producing a live performance, film, audio recording, photograph,
negative, slide, book, newspaper, magazine, or other printed material that visually
depicts the conduct listed in (1) - (7) of this subsection, the pe*son knowingly
induces oremploys achild under 18years of age to engage in, or photographs, films,
records, or televises a child under 18years of age engaged in, the following actual or
simulated conduct:

(1) sexual penetration;
) the lewd touchingof another person's genitals, anus, or breast;
) the lewd touchingby another person of the child’s genitals, anus, or breast;
) masturbation;
) hestiality;
) the lewd exhibition of the child’s genitals; or
7) sexual masochism or sadism. _ SECTIONAL SUMMARY



Sec. 11.41.455. Unlawful exploitation of a minor, la) A person
commits the crime of unlawful exploitation of a minor if. in the state
and with the intent of producing a live performance, film, photograph,
negative, slide, book, newspaper, magazine, or other printed material
that visually depicts the conduct listed in (1) — (6) of this subsection,
the person knowingly induces or employs a child under IS years ofage
to engage in. or photographs, films, or televises a child under 18 years
of age engaged in. the following actual or simulated conduct:

(1) sexual penetration:

(2' the lewd touching of another person's genitals, anus, or breast:

i3) the lewd touching by another person of the child's genitals,
anus, or breast:

'41 masturbation;

15" bestiality; or

16) the lewd exhibition of the child’s genitals,

ib' A parent, legal guardian, or person having custody cr control of
a child under IS years of age commits the crime of unlawful exploita-
tion of a minor if, in the state, the person permits the child to engage
in conduct described in (a) of this section knowing that the conduct is

§ 11.41.460 Criminal Law 8§ 11.41.470

intended to be used in producing a live performance, film, photograph,
negative, slide, book, newspaper, magazine, or other printed material
that visually depicts the conduct.

() Unlawful exploitation of a minor is a class B felony. (8 3 ch 166
SLA 1978; am 8 1 ch 57 SLA 1983)

Cross references. — For crime of dis-
tribution of child pornography, see AS
11.61.125.

NOTES TO DECISIONS

Conviction and sentence upheld. — Applied in Qualle v. State, 652 P.2d
See Depp v. State, 686 P.2d 712 (Alaska 481 (Alaska Ct. App. 1982).
Ct. App. 1984). Cited in Lawrence v. State, 764 P.2d

318 (Alaska Ct. App. 1988).



sec. 11.61.125. Distribution of child pornography, (@) A person
commits the crime of distribution of child pornography if the person
brings or causes to be brought into the state for distribution, or in the
state distributes, or in the state possesses, prepares, publishes, or
prints with intent to distribute, any material that visually depicts
conduct described in AS 11.41.455(a), knowing that the production of
the material involved the use of a child under 18 years of age who
engaged in the conduct.

(b) This section does not apply to acts that are an integral part of
the exhibition or performance of a mocion picture if the acts are per-
formed within the scope of employment by a motion picture operator
or projectionist employed by the owner or manager of a theater or
other place for the showing of motion pictures, unless the motion
picture operator or projectionist

Q) has a financial interest in the theater or place in which em-
ployed; or

§ 11.61.130 Alaska Statutes s 11.61.140

(2) causes the performance or motion picture to be performed or

exhibited without the consent of the manager or owner ol the theater

or other place of showing. m*- TLf,
ic) Distribution of child pornography is a class C felony. * Q '
(d) In this section, "distribution” includes delivering, selling, rent-

ing, leasing, lending, giving, circulating, exhibiting, presenting, pro-

viding, and exchanging, whether or not for monetary or other consid-

eration. (S 2 ch 57 SLA 1983; am 3* 1. 2 ch 39 SLA 1985)

Crosu references. — For crime oi un- in ihe state distributes, or. and substi-
lawful exploitation of a minor, see AS tuted "in" for "under” following "conduct
11.41.455. described"”, and added subsection id).

Effect of amendments. — The 1985 Collateral references. — Validity and

amendment in subsection iai deleted "sale construction of statutes and ordinances
or" preceding "distribution" and "sell, or reeuiatinc sexual performance by child,
exhibit to others for commercial consider- ot' ALR4th 139.

ation" preceding "any material." inserted
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MEMORANDUM February 1, 1994

SUBIJECT: Possession of Child Pornography - SB 252 (Work Order No. 8-

LS1513\A)
TO: Senator Mike Miller

Attn: Sharon

FROM: Jerry Luckhaupt
Legislative Counsel

You have asked various questions about child pornography.

1 What is the definition of child pornography? Child pornography is defined in
SB 252 to be "any material that visually or aurally depicts conduct described in
AS 11.41.455(a)" and "‘the production of that material involved the use of a child
under 18 years of age who engaged in the conduct.”

2. What is the history of attempts to criminalize the possession of child pornogra-
phy? In Stanley v. Georgia, 394 U.S. 557, 22 L.Ed.2d 542, 89 S.Ct. 1243 (1969) the
United States Supreme Court struck down a Georgia law that outlawed the private
possession of obscene material, finding that the law impinged on Stanley’s right to
receive information in his own home. Whether this decision protected the personal
possession of child pornography was not considered in that case and was the subject
of much discussion. In Ferber v. New York, 458 U.S. 747, 73 L.Ed.2d 1113,102 S.Ct.
3348 (1982) hints were provided that possession of child pornography would not be
permitted under Stanley. In Ferber. the Court upheld a New York law that outlawed
the distribution of child pornography and stated that *‘the value of permitting child
pornography has been characterized as ’exceedingly modest, if not de minimis.™
Finally, in Osborne v. Ohio. 495 U.S. 103, 109 L.Ed.2d 98, 110 S.Ct. 1691 (1990) the
Court finally upheld a New York statute that banned the possession or viewing of
child pornography. The Court found that such a statute protects the victims of child
pornography and encourages the destruction of existing child pornography.

3. What federal laws are there on this subject? 18 U.S.C. § 2251 et. seq. (copy

attached) prohibits the inducement or employment of a minor for the purpose of
producing any visual depiction of sexually explicit conduct (similar to AS 11.41.455),

LEGAL MEMORANDUM



Senator Mike Miller
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the buying or selling of minors, and the distribution, mailing, and receipt of sexually
explicit material that depicts minors engaged in that conduct. | have also attached
copies of some other states’ laws on possession of child pornography.

4. Is there anything in our state constitution that could conflict with SB 2527 The
right to privacy clause, Article I, § 19, of the Alaska Constitution could conceivably
be found to protect personal possession of child pornography, although | do not
believe that such a finding is likely. The personal possession of child pornography
could be analogized to the possession of controlled substances. In this regard,
although the Alaska Supreme Court held that the personal possession of small
amounts of marijuana in the home is protected under our right to privacy provision
(the court found that state’s needs to ban its possession, e.g., its dangerousness, did
not outweigh the privacy interests) the court did not extend this protection to other
drugs, e.g., cocaine, whose dangerousness is proven and not subject to debate to the
extent marijuana’s was. In this regard | believe the Alaska Supreme Court would
find that child pornography is akin to cocaine in that its dangerousness and the harm
that it can cause seems to be fairly well accepted and would hold that its possession
is not protected under the Alaska Constitution.

5. What difficulties are there with SB 252? Successful prosecutions could be difficult
as the bill requires that a person possess the visual or aural matter knowing that the
production of the matter involved the use of a child under the age of 18 and that the
child engaged in the conduct that is depicted. The knowing requirement could be
difficult to prove in certain situations. You may want to discuss this with the
Department of Law to determine their feelings on the provision and the need for,
and what type of mental state, should be employed. | am also concerned with how
this knowing requirement could be applied to aural depictions and am wondering if
it could ever be met if the defendant did not witness the recording being made.

GPL:gc:pl
94-C75.glc

Enclosure
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DEPARTMENT OF LAW

WALTER J. HICKEL. GOVERNOR
PLEASE REPLY TO
A CRIMINAL DIVISION CENTRAL OFFICE

P O BOX 170300 - STATE CAPITOL
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OFFICE OF SPECIAL PROSECUTIONS

CRIMINAL DIVISION AND APPEALS
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ANCHORAGE. ALASKA 99501-2064

PHONE:  (907) 269-6250
FAX 907)272-1249

January 24. 1994

K ceivel

. _ 6 1M
The Honorable Mike Miller

Alaska State Senate
State Capitol
Juneau, Alaska 998001-1182

Re: SB 252 (“An Act prohibiting the possession of child pornography’)
Dear Senator Miller:

You have asked for our opinion as to the constitutionality of SB 252, “An Act prohibiting
the possession of child pornography.” In Osborne v. Ohio, 495 U.S. 103, 110 S. Ct. 1691, 109
L. Ed. 2d 98 (1990), the United States Supreme Court held that a similar provision did not
violate the United States Constitution.

It is possible, but unlikely, that the Alaska Supreme Court would conclude that this type
of provision violates the right of privacy protected by the article I, section 22, of the state
constitution. See Ravin v. State, 537 P.2d 494 (Alaska 1975). Other states that have considered
the matter have concluded that the state has a compelling interest in protecting children from
exploitation and that destroying the market for child pornography is reasonably related to that
purpose. See, e.g., Washington v. Davis, 768 P.2d 499 (Wash. App. 1988). We have a partial
listing of other jurisdictions that have criminalized the possession of child pornography and
would be glad to share that list with you at your request.

I note for your general information that we anticipate prosecutions for this offense arising
from the discovery of child pornography by law enforcement officers who are lawfully searching
a residence in the course of investigating other crimes, such as drug or sexual abuse offenses.
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If you have any other questions or comments, please do not hesitate to contact us.
Very truly yours,

BRUCE M. BOTELHO
ATTORNEY GENERAL

MOKAJf

cc: Deborah Behr
Assistant Attorney General

Raga Elim
Legislative Liaison
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BILL NO: sg 252 DATE: sanuary 25, 1994

TITLE: "An Act prohibiting CONTACT: C.E. Swackhammer
possession of child Deputy Commissioner
pornography"* 465-4322

SB 252 addresses the societal problem of possession of child pornography. Alaska does
not have a statute currently that prohibits the possession of child pornography. Alaska
does have child exploitation laws that include the sales and/or production of child
pornography. Production, sales, or delivery of child pornography are felony offenses.
The statute would allow the charging of individuals found in possession of child
pornography with a B misdemeanor.

Section one of the bill creates the crime of possession of child pornography making it a
B misdemeanor. This is the type of crime that is typically secondary to an ongoing and
existing investigation for a more serious crime of child exploitation. This would allow
items that are normally found usually during the service of a search warrant in a
different case. This would allow investigators to charge individual with possession of

this material.

It is widely believed that persons involved in the viewing of child pornography will
continue to do so unless sanctions, sometimes severe, are imposed. At the very least
this creates a market for the exploitation of children.

This statute should have little or no impact on enforcement activities as this is the type of
violation that is typically encountered during the investigation of numerous other crimes.

The Department of Public Safety supports this legislation.

:hhrd L. Burton
Commissioner
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WALTEHJ. HICKEL, GOVERNOR

J 2200 EAST 42ND AVENUE
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DEPARTMENT OF CORRECTIONS ANCHORAGE. 'ALASKA 99501

PHONE: ADMN SVC: (907) 276-8122
PERS : 7) 278-2028
TRAINING: (90 276-6006

January 24, 1994

Dear Senator Miller,

| appreciate your introduction of Senate Bill 252, prohibiting the possession of child
pornography. Our department staff who work directly with convicted sex offenders are aware
of the strong link between such pornography and the commission of crimes against children.

I would like to request your consideration of an amendment to the bill. Professionals
providing sex offender treatment, under the direction of a psychologist, may use some pictures
or auditory tapes involving children during plethysmograph assessments of sex offenders. A
plethysmograph assessment measures the offender's physiological reaction to various types of
stimuli related to sexual offenses. Although this procedure may seem offensive, it is a better
alternative than relying upon the self-report of the sex offender. Numerous studies, as well as
the experience of our own treatment providers, show that sex offenders cannot be relied upon
to report truthfully their reactions to various types of sexual stimuli.

Our requested amendment would add a subsection to the bill:
(c) The provisions of this section do not apply to persons providing plethysmograph
assessments in the course of a sex offender treatment program which meets minimum
standards under AS 33.30.01 US).

| appreciate your consideration of this request. The department supports SB 252; if we can

provide any assistance or further information concerning pornography and its role in sexual
offense behaviors, please do not hesitate to contact me.

Sincerely

T'J. Frank Prewitt, Jr.
Commissioner

— AMENDMENT REQUEST DEPT. OF CORRECTIONS—



