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T he H onorab le  B rian  Porter 
C hairm an , Ju d ic iary  C om m ittee  
A laska  H ouse o f  R epresen ta tives 
S tate  C apito l 
R oom  122
Juneau , A lask a  9 9 8 0 1 -1 1 8 2  

D ear R cprescn ta ta iv c  Porter:

I w rite  in connection  w ith  S enate  Bill 178.

F o u r years ago  I w as appo in ted  by C h ief Judge H. R ussel H olland  and  S u perio r C ourt 
Judge B rian  S hortcll to serve  as the lia ison  for all o f  the p lain tiffs  invo lved  in  litiga tion  
aris ing  out o f  the E X X O N  V A L D E Z  Oil Spill. T he oil spill had a d ev asta tin g  im pact on the 
lives o f v illagers, fisherm en , landow ners and b usin esses located  from  Prince W illiam  Sound 
to portions o f  the A lask a  P en insu la  (and  even  beyond to B ristro l B ay and  S ou theast in term s 
o f its im pact on fish p rices, in clud ing  thousands o f A ncho rag e  and  K enai Pen insu la  residents) 
B ccaus'’ E xxon  refused  to  pay  the bulk  o f  the d am ag es su ffered  by the  v ic tim s o f  the 
spill —  ch o o sin g  instead  to only  settle  w ith  the sta te  and  federal g ov ern m en ts  —  eventually  
som e four h un dred  law su its w ere  filed  by over 5 ,0 00  in d iv idual A lask a  p lain tiffs , including  
law su its rep resen ting  the in terests o f  severa l thousand add itional A laska  c itizens. O ur m ost 
recent e stim a tes  show  that litiga tion  em b rac ing  som e 29 ,000  A lask a  citizens.

T he p roposed  bill in S ection  1 w ould  bar an action  if the a lleged  "act . . .  is 
au thorized  by . . .  a s ta tu te  o r regu lation  . . .  a license, perm it, o r o rd er issued  by the state or 
federal g overnm en t . . .  o r a court o rder o r decision ."  U nder S ec tion  3, the A ct w ould  apply



to any  law su it w here a final judgm ent has not yet been entered  —  m ean in g  it w ould  
retroactive ly  a ffec t all liab ilities w hich arose prior to  the A ct and  w hich  have not yet been 
finally  ad ju d ica ted  by a court.

W ith ou t go in g  in to  detail —  and p u tting  aside the num erous am b ig u itie s  in the bill as 
curren tly  red rafted  —  S enate  Bill 178 cou ld  potentially  cut o ff substan tia l p ortions o f  the oil 
spill litiga tion . For exam ple , the bill m ight w ell bar a cou rt from  in qu iring  into any  a llegation  
o f  E xxon o r A ly cska  neg ligence  re la ting  to tanker design , spill p reparedness, con tingency  
p lanning, vessel m anning , c rew  q ualifica tions, c le a n -u p  p rocedures and  so  forth  —  to the 
extent such  issues invo lve licenses, perm its, agency o rders or court o rders. R ecent expert 
dam age reports  put the total com pensato ry  dam ages su ffered  by the p la in tiffs  a ris ing  from  the 
spill at app ro x im ate ly  $2 .6  b illion . If the Legisla ture  ex tin gu ishes $2.6  b illion  in vested  
causes o f  ac tio n , it w ou ld  expose the S tate  o f A laska to $2.6 b illion  in "just com pensa tion" 
tak ing  c la im s under A rtic le  I, See. 18 o f  the  A laska C onstitu tion  and the F ourteenth  
A m endm ent to the U. S. C onstitu tion .

G iven  the poten tia l ram ifica tions o f th is bill on  the rights o f thousan ds o f  state 
c itizens —  and  on the sta te  treasury  —  w e respectfu lly  urge that S.B. 178 not be enacted  as 
w ritten , and  that it be sub jected  to far g rea ter debate and  public  hearing  than  has been 
availab le  to  date.

S incerely,

The Honorable Brian Porter

April 21, 1993
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April 26, 1993

The Honorable Brian Porter
House of Representatives, State of Alaska
Capitol Building, Room 122
Juneau, Alaska 99801-1182

Re: House CS for CS for Senate Bill 178(71101

Dear Mr. Porter:

Attached is a proposed revised version of HCS CSSB 178(JUD). This 
proposed version incorporates several changes suggested by Sealaska Corporation after 
discussion with proponents of the legislation. The attached language represents a 
compromise and, while it addresses a number of concerns previously expressed by Sealaska 
Corporation, there may be other interested parties whose valid concerns have not been 
addressed.

Accordingly, Sealaska will withdraw its stated objections to the Bill if the 
attached version is considered and enacted.

Sincerely,

SEALASKA CORPORATION

Robert W.vJ^scher 
Executive Vic6 President 

Resource Management

RWlVbjw

Enclosure

S E A L A S K A  C O R P O R A T I O N  ONE Sealaska Pla,;a. Juneau. Alaska 99801-1276 Phone (907) 586-1512
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[PROPOSED]

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered: 4/22/93 
Referred: Finance

Sponsor(s): SENATE JUDICIARY COMMITTEE

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to civil nuisance actions."

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

3 ^Section 1. AS 09.45.230 is repealed and reenacted to read:

4 Sec. 09.45.230. ACTION BASED ON PRIVATE NUISANCE, (a) A person may

5 bring civil action to enjoin to abate a private nuisance. Damages may be awarded in the

6 action.

7 (b) A person may not maintain an action under this section if the occupation,

8 structure, or act, associated with an air emission or water or solid waste discharge but

HOUSE CS FOR CS FOR SENATE BILL NO. 178(JUD)

SB0178d HCS CSSB 178(JUD)



excluding the placement of nuclear waste, that is the subject of the action is expressly 

authorized by and is not in violation of a term or condition of

(1) a statute or regulation;

(2) a license, permit, or order issued after public hearing by the state or 

federal government, and subject to continuing compliance monitoring and periodic review 

by the issuing agency, and subject to renewal on a periodic basis; or subject to AS 46.40.010 

- 46.40.210;

(3) a court order or judgment.

Notwithstanding other provisions of law, except AS 09.50.170 - 09.50.240 and AS 

19.25.080 - 19.25.180, a person may not bring a civil action to enjoin or abate a private 

nuisance or to recover damages for a private nuisance unless the action is authorized by 

subsection (a) or this subsection (b).

*Sec. 2. AS 09.45 is amended by adding a new section to article 4 to read:

Sec. 09.45.255. DEFINITION. In AS 09.45.230 - 09.45.255, "nuisance" means 

a substantial and unreasonable interference with the use or enjoyment of real property, 

including water.

*Sec. 3. This Act applies to an action if judgment has not been entered in the action before 

the effective date of this Act, and to that extent this Act is retroactive under AS 01.10.090.

SB0178d HCS CSSB 178(JUD)
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1 (b) A person may not maintain an action under this section if the occupation,

2 structure, or act, [INCLUDING] associated with an air emission or water or solid waste

3 discharge but excluding the placement of nuclear waste, that is the subject of the action is

4 expressly authorized by and is not in violation of a term or condition of

5 (1) a statute or regulation;

6 (2) a license, permit, or order issued after public hearing by the state or

7 federal government, and subject to continuing compliance monitoring and periodic review

8 bv the issuing aaencv. and subject to renewal on a periodic basis: or subject to AS 46.40.010

9 ■ 46.4[0.]21Q:

10 (3) a court order or [DECISION] judgment.

11 [(C)] Notwithstanding other provisions of law, except AS 09.50.170 - 09.50.240

12 and AS 19.25.080 - 19.25.180, a person may not bring a civil action to enjoin or abate a

13 private nuisance or to recover damages for a private nuisance unless the action is authorized

14 by subsection (a) or this subsection (b).

15 [(C) THE PROVISIONS OF (b) OF THIS SECTION DO NOT APPLY TO

16 ACTIONS REGARDING A NUISANCE IN AN AREA ZONED AS RESIDENTIAL BY

17 A CITY, BOROUGH, OR MUNICIPALITY REGARDING VIEW, ODCR, OR NOISE.

18 *Sec. 2. AS 09.45 is amended by adding a new section to article 4 to read:

19 Sec. 09.45.255. DEFINITION. In AS 09.45.230 - 09.45.255, "nuisance" means

20 a substantial and unreasonable interference with the use or enjoyment of real property,

21 including water.
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*Sec. 3. This Act applies to an action if judgment has not been entered in the action before 

the effective date of this Act, and to that extent this Act is retroactive under AS 01.10.090.
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Aprilu | 1993

To: H o u s e  J u d i c i a r y  C o m m i t t e e  
E i g h t e e n t h  L e g i s l a t u r e  
S t a t e  of A l a s k a  
J u n e a u ,  A K

From: Dr. R o n n  E. Dick, A s s o c i a t e  P r o f e s s o r
N a t u r a l  R e s o u r c e s  
801 L i n c o l n  St.
Sitka, AI< 9 9 8 3 5

De a r  Sirs:

I a m  w r i t i n g  as a c o n c e r n e d  c i t i z e n  and as a n a t u r a l  r e s o u r c e  
m a n a g e m e n t  p r o f e s s i o n a l  to c o m m e n t  on S e n a t e  B i l l  No. 1 7 8 - H o u s e  
Bill 282, "An A c t  r e l a t i n g  t o  c ivil n u i s a n c e  a c t i o n s . "

I h a v e  v e r y  s e r i o u s  c o n c e r n s .  On  t h e  face of it, t h i s  is an 
ob v i o u s ,  c y n i c a l  a n d  c o r r u p t  e x e r c i s e  of p o w e r  by a n  e l e c t e d  
r e p r e s e n t a t i v e  of t h e  p e o p l e  of A l a s k a  w h o  h a s  d e c i d e d  t o  d o  t h e  
b i d d i n g  of p o w e r f u l ,  w e a l t h y  c o r p o r a t i o n s .  T h i s  l e g i s l a t i o n  is in 
d i r e c t  r e s p o n s e  t o  a l a w s u i t  a g a i n s t  A l a s k a  P u l p  C o r p o r a t i o n  
b e c a u s e  of its p o l l u t i o n  of S i t k a  S o u n d  and t h e  e f f e c t s  of  t h i s  
p o l l u t i o n  on  t h e  w a t e r f r o n t  p r o p e r t y  o w n e r s  in S i t k a  Sound. It is 
i r o n i c a l  t h a t  t h a t  t h e  s p e c i a l  i n t e r e s t s  of t h e  t w o  p u l p  m i l l s  in 
SE A l a s k a ,  e s p e c i a l l y  A l a s k a  P u l p  C o r p o r a t i o n  ( A P C ) , b e n e f i t  f r o m  
th i s  Bill. It is i r o n i c a l  b e c a u s e  it is t h e s e  p u l p  m i l l s  t h a t  
c o m p l a i n  t h e  m o s t  a b o u t  t h e  i n f l u e n c e  of " s p e c i a l  i n t e r e s t s " ,  on 
l e g i s l a t i o n .

R a t h e r  t h a n  g e t  into t h e  legal d e t a i l s  a n d  n u a n c e s  of s u c h  a 
L e g i s l a t i v e  A c t  w i t h  r e s p e c t  to i n d i v i d u a l  p r o p e r t y  r i g h t s  a n d  d u e  
p ro c e s s ,  I w i l l  f o c u s  m y  c o m m e n t s  on t h e  u n d e r l y i n g  p r i n c i p l e s  of 
j u s t i c e  t h a t  t h i s  A c t  v i o l a t e s .  S i n c e  t h i s  A c t  e x e m p t s  a n y  p o l l u t e r  
from l i a b i l i t y  if t h e y  h a v e  t h e  p e r m i s s i o n  of t h e  g o v e r n m e n t  to 
p o l l u t e  (by v i r t u e  o f  s t a t u t e  or r e g u l a t i o n ,  l i c e n s e  or p e r m i t ,  or 
c o u r t  o r d e r  of d e c i s i o n ) , it is a b s o l u t e l y  e s s e n t i a l  t h a t  t h e  
i n t e g r i t y  of t h e  " p e r m i s s i o n "  p r o c e s s  be u n t a i n t e d .  T h e  f a c t  is 
th a t  t h i s  p e r m i t t i n g  p r o c e s s  is o f t e n  l a c k i n g  of i n t e g r i t y  and 
o f t e n  i n v o l v e s  c o l l u s i o n  b e t w e e n  the p e r m i t t i n g  a g e n c i e s  a n d  the 
p o l l u t e r s .

It is a fa c t  t h a t  A P C  a n d  t h e  S t a t e  of A l a s k a  D e p a r t m e n t  of 
E n v i r o n m e n t a l  C o n s e r v a t i o n  (DEC) h a v e  h a d  n u m e r o u s  p r i v a t e  m e e t i n g s  
t o  a g r e e  u p o n  a c c e p t a b l e  p o l l u t i o n  s t a n d a r d s .  G e n e r a l l y ,  A P C  
i n f o r m s  D E C  a b o u t  the c u r r e n t  level of d i s c h a r g e  of s p e c i f i c  
p o l l u t a n t s  a n d  D E C  w r i t e s  t h e  s t a n d a r d s  so t h a t  t h o s e  l e v e l s  of 
d i s c h a r g e  c a n  be m a i n t a i n e d .

It is a f a c t  t h a t  D E C  o f t e n  f a i l s  t o  e n f o r c e  v i o l a t i o n  of the 
s t a n d a r d s  o r  t o  e n f o r c e  t h e i r  own r e g u l a t i o n s .  A n  e x c e l l e n t  
e x a m p l e  of D E C ' s  r e f u s a l  to e n f o r c e  t h e i r  own r e g u l a t i o n s  is D E C ' s  
2 0+ y e a r  r e f u s a l  t o  e n f o r c e  A i r  Q u a l i t y  R e g u l a t i o n  18 A A C  5 0 . 1 1 0 * ^ ^  
A i r  P o l l u t i o n  P r o h i b i t e d  ( E f f e c t i v e  5 / 2 6 / 1 9 7 2 ) .  T h e  S i t k a  ^  
C o n s e r v a t i o n  S o c i e t y  f i l e d  an a d m i n i s t r a t i v e  a p p e a l  r e g a r d i n g  t h e  \ 
D E C ' s  f a i l u r e  w i t h  r e s p e c t  to  t h i s  r e g u l a t i o n  f o u r  y e a r s  a g o  and



t

t h e  a p p e a l  w a s  d e c i d e d  in f a v o r  of t h e  S i t k a  C o n s e r v a t i o n  S o c i e t y  
in M a y  of 1992. In short, t h i s  r e g u l a t i o n  p l a c e d  t h e  b u r d e n  of 
p r o o f  on t h e  p o l l u t e r  t o  p r o v e  t h a t  t h e  p o l l u t i o n  t h e y  c r e a t e  is 
N O T  i n j u r i o u s  t o  h u m a n  h e a l t h  or w e l f a r e ,  a n i m a l  o r  p l a n t  life, or 
P R O P E R T Y ,  o r  w h i c h  w o u l d  u n r e a s o n a b l y  i n t e r f e r e  w i t h  t h e  e n j o y m e n t  
of l i f e  or  p r o p e r t y .  D E C  s t i l l  h a s  N E V E R  e n f o r c e d  t h i s  r e g u l a t i o n  
in t i e  p a s t  a n d  h a s  n o t  e n f o r c e d  t h i s  r e g u l a t i o n  in s p i t e  o f  t h e  
a p p e a l  d e c i s i o n  a l m o s t  o n e  y e a r  ago.

In t h e  A p r i l  20, 1993 ( yesterday) S i t k a  S e n t i n e l ,  it w a s
r e p o r t e d  t h a t  t h e  E P A  is c o n s i d e r i n g  a l a w s u i t  a g a i n s t  t h e  D E C  
b e c a u s e  t h e  A l a s k a  D E C  h a s  b e e n  t o o  l e n i e n t  w i t h  A l a s k a  P u l p  
C o r p o r a t i o n .

Now, t h e  A l a s k a  S t a t e  L e g i s l a t u r e  is c o n s i d e r i n g  a B i l l  t h a t  
w o u l d  d i s e n f r a n c h i s e  t h e  p u b l i c ,  t h e  c i t i z e n s  of A l a s k a ,  f r o m  
s e e k i n g  l e g a l  r e d r e s s  w h e n  t h e  S t a t e  G o v e r n m e n t  a n d  c o r p o r a t i o n s  
c o l l u d e  t o  c i r c u m v e n t  t h e  laws a n d  r e g u l a t i o n s  of t h e  state.

F r a n k l y ,  t h i s  l e g i s l a t i o n  t h r e a t e n s  t h e  c r e d i b i l i t y  of our 
S t a t e  g o v e r n m e n t  a n d  I b e l i e v e  is p o l i t i c a l l y  a n d  s o c i a l l y  
d e s t a b i l i z i n g .  It d e s t r o y s  c h e c k s  and b a l a n c e s  a n d  l e a v e s  t h e  
c i t i z e n s  of A l a s k a  w i t h o u t  a n y  a c c e p t a b l e  m e a n s  of p r o t e c t i n g  
t h e m s e l v e s  f r o m  c o r p o r a t e  e x c e s s e s .  T h i s  A c t  s h o u l d  n o t  h a v e  b e e n  
w r i t t e n  in t h e  f i r s t  place. It m o s t  c e r t a i n l y  s h o u l d  n o t  r e c e i v e  
t h e  a p p r o v a l  o f  t h e  H o u s e  J u d i c i a r y  C o m m i t t e e .

R ox rfr E. Dick, P h . D  
F o r e s t  R e s o u r c e s
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A l a s k a  S t a t e  L e g i s l a t u r e

Please enter into the record my testimony to the j f 0\ma ^ V v n .
committee name

committee on _  _  , dated
bill/subject

H e l l o

My n a m e  is D o n  M u l l e r .  F o r  th e last  17 y e a r s  I h a v e  b e e n  a 
b u s i n e s s p e r s o n  h e r e  in S i t k a .  F o r  t w o  y e a r s  b e f o r e  t h a t  1 wa s a 
c h e m i s t  a t  th e  A P C  p u l p  mill.

I h a v e  to a d m i t  t h a t  t h e  p u l p  mill a t t o r n e y s  an d  e x e c u t i v e s  a r e  
v e r y  c l e v e r .  A n d  v e r y  c u n n i n g .  SB 1 7 8  is a v e r y  c l e v e r  and
c u n n i n g  bil l.  A n d  R o b i n  T a y l o r ,  if he is n o t  t e l l i n g  th e  truth,  
is a l s o  v e r y  c l e v e r  for  g e t t i n g  t h e  bill as far as it h a s  come.

If he is t e l l i n g  t h e  truth,  he is s i m p l y  a l a c k e y  f o r  th e 
mill. 1 s u s p e c t  h e is v e r y  c l e v e r .

B u t  in a d e m o c r a c y ,  w e  e x p e c t  m o r e  of o u r  l e a d e r s .  In a 
d e m o c r a c y ,  w e  e x p e c t  m o r e  of i n d u s t r y  e x e c u t i v e s  w h o  c l a i m  
to be  m e m b e r s  of th e sm a l l  c o m m u n i t y  in w h i c h  t h e y  live. T h e s e  
p e o p l e  a r e  all s u p p o s e d  to be m o r e  t h a n  j u st  c l e v e r  a n d  c u n n i n g .
In a d e m o c r a c y  t h e  r i g h t s  of t h e  i n d i v i d u a l  a r e  s u p p o s e d  to be as

i m p o r t a n t ,  m a y b e  m o r e  i m p o r t a n t ,  t h a n  t h e  r i g h t s  of a s i n g l e
i n d u s t r y ,  e s p e c i a l l y  an i n d u s t r y  t h a t  h a s  a long, lon g h i s t o r y  of
v i o l a t i n g  laws a n d  r e g u l a t i o n s .

T h e  bill b e i n g  c o n s i d e r e d  t o d a y  is o b v i o u s l y  w r i t t e n  b e c a u s e  the 
p u l p  mill in S i t k a  d o e s n ' t  lik e y e t  a n o t h e r  r i g h t  of an 
i n d i v i d u a l ,  y e t  a n o t h e r  r i g h t  of t h e  c o m m u n i t y  in w h i c h  it is 
a l l o w e d  to o p e r a t e .  T h e  p u l p  mill w a n t s  to h a v e  its o w n  rules.
T h e  p u l p  mill b e l i e v e s  t h a t  th e r i g h t s  of the  mill a r e  m o r e  
i m p o r t a n t  t h a n  th e  r i g h t s  of a n y  i n d i v i d u a l  or c o m m u n i t y .

I a s k  t h a t  y o u  v o t e  a g a i n s t  th is  bill in th e  i n t e r e s t s  of 
d e m o c r a c y  a n d  t h e  r i g h t s  of th e c i t i z e n s  of A l a s k a .
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COMMENTS ON HB 282

My name is Jeffery D. Troutt. I am an attorney with Birch, Horton, Bittner & 

Cherot here in Juneau, i appear today representing only m yself to speak in 

opposition to HB 282, a bill that would abolish legitimate claims along with the 

occasional frivolous ones.

Like many o f you, I am a conservative Republican. I co-founded my law 

school's chapter o f the Federalist Society, and worked for the Free Congress 

Foundation in Washington, D.C. for over two years. Here in Alaska, I have 

remained active in support o f conservative causes, and in Republican Party politics.

I provide you with this brief background in order to demonstrate to you that I 

have strong conservative and Republican credentials, and that I have earned battle 

scars in support o f conservative principles. Having done this, I intend to testify that 

HB 282 runs contrary to conservative principles by diminishing private property 

rights we conservatives hold dear.

HB 282 increases the threshold harm to private property rights that a plaintiff 

must prove to prevail in an action. It does so by adopting a statutory definition o f  

"nuisance" as "a substantial and unreasonable interference with the use or enjoyment 

o f real property". Currently the term "nuisance" is not defined. AS 09.45.230  

simply provides that a lawsuit may be brought by person "whose property is 

injuriously affected or whose personal enjoyment is lessened by a private nuisance".

The bill would also bar lawsuits to enjoin or abate a nuisance, or to obtain 

damages, if the activity complained o f  is done under color o f  law.

I support the new definition o f "nuisance" because it will help prevent 

frivolous and vexatious litigation, and is in accord with the common law definition. 

However, I strongly oppose the ban on nuisance lawsuits because it would force



people who did not participate in, or receive benefits from, other peoples' private 

economic activities to bear the economic burden o f  those activities.

Nuisance law exists to protect the economic value o f private property. It is a 

private cause o f  action brought bv private plaintiffs to redress harm done to them by 

another’s use o f  his or her property. Unfortunately, nuisance law can be abused by 

persons interested in impeding economic development. The problem, however, lies 

not in nuisance law itself, but in the increasing politicization o f  the judiciary, and the 

tendency o f courts to substitute their judgment for that o f  the Legislative and 

Executive branches o f government.

Banning lawsuits based on nuisance will not stop frivolous lawsuits or 

lawsuits meant to harass or delay economic development. There are plenty o f  

theories o f liability that plaintiffs who wish to bring such actions can use. To 

discourage frivolous lawsuits you should consider enacting legislation that will 

reduce the incentive to bring them. Examples would include tightening standing 

requirements and eliminating the exemption o f public interest litigants from paying 

attorneys fees under Civil Rule 82.

In preparation for my testimony, I reviewed the Alaska Digest's listing o f  

nuisance cases during the territorial and statehood periods. I found that there are 

only nine published decisions. Only two o f  them were decided since statehood, the 

most recent in 1973. Of the remaining seven, three were brought against 

bawdyhouses (establishments which presumably were not authorized by statute, 

permit, or court order).

While I do not know how many lawsuits based on nuisance have been 

brought at the superior and district court levels in recent years, the paucity o f  

published decisions leads me to believe that nuisance lawsuits are not much o f  a 

nuisance at all. In fact, they appear to be brought infrequently. The proposed bill 

therefore seems to be to be the equivalent o f  using a howitzer to kill a flea.



When brought for legitimate reasons, lawsuits based on nuisance encourage 

the economically efficient use o f property by forcing a person to consider the impact 

o f  his actions on other. They encourage activities that have a net economic benefit, 

and discourages activities that do not. To use a simplified example, a person may 

wish to engage in an activity on his property that has an economic value o f $100 to 

him, but which diminishes the value of his neighbor’s property by $1,000. The 

potential for nuisance liability will discourage him from undertaking the activity on 

his property —  an activity which will produce a net loss in the overall economy.

If, however, the activity is worth $2,000 to the property owner, he will still 

engage in the activity regardless o f liability for nuisance. He will profit from the use 

o f his property even if he must pay his neighbor $1,000 for his loss. The economy 

will receive a net gain, and the neighbors will be compensated for their loss

While we each have a right to use our property to compete and prosper in a 

free market, we have a corresponding responsibility to reimburse others if  our 

actions diminishes the value o f their property. That does not mean that an activity 

should not continue because others are harmed by it. It merely means that a person 

who profits by the activity should reimburse those who suffer from it. The mere 

fact that a person can obtain a government permit for an activity should not mean 

that his use o f property is more important than his neighbors’, or that he is free to 

trample on the rights o f other property owners. Unfortunately, under HB 282, 

permit holders will be elevated to a special status above mere "property owners", 

and their neighbors will be required to subsidize the permitted activity. This is not 

only morally wrong, it is economically unsound.

The legislature, agencies, and courts do not always consider the impact o f  an 

activity on property values, nor should they. But if  HB 282 becomes law, they will. 

The decision-making process will become even more politicized than it is today. 

Government will become more paternalistic, and the people o f  Alaska will become



even more dependent upon government to take care o f  them. In the end, 

government —  not the market —  will pick economic winners and losers, and 

determine the value o f private property. I don't beheve Government is equipped, or 

can be trusted, to make those decisions.

For these reasons, HB 282 is anti-competitive and anti-business. It is 

fundamentally flawed in that it would place the burden o f  economic activity that 

would otherwise be actionable in nuisance on people who neither caused nor 

benefited from the activity. This is at odds with principles o f property rights and 

individual responsibility. HB 282 should not become law.
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H B  282
T E S T IM O N Y  O F  R O B E R T  W . L O E S C I iE R  

E X E C U T IV E  V IC E  P R E S ID E N T , S E A L A S K A  C O R P O R A T IO N
A p ril 21, 1993

M y n a m e  is R o b e r t  L o esch e r. I a m  E x ec u tiv e  V ic e -P re s id e n t R e s o u rc e  
M a n a g e m e n t fo r  S e a la sk a  C o rp o ra tio n . S e a 'a s k a  is o n e  o f  12 R e g io n a l N a tiv e  C o rp o ra tio n s  
a n d  is th e  R e g io n a l N a tiv e  C o rp o ra tio n  fo r S o u th e a s t  A la sk a . S e a la sk a  is th e  la rg e s t p r iv a te  
la n d o w n e r  in S o u th e a s t  A lask a .

I a m  h e re  to d ay  to  testify  a b o u t H B  282. 1 u n d e rs ta n d  th a t  th e  S e n a te  o n  
M o n d ay  p a s se d  C S SB  178. In m y te s tim o n y , I am  a ssu m in g  th a t  th e  rev is io n s  in  C S SB  178 
h av e  b e e n  in c o rp o ra te d  in to  H B  282.

L a s t w ee k  I w ro te  to  you  e x p re ss in g  S e a la s k a ’s c o n c e rn s  a b o u t  S B  178. I am  
p le a se d  a n d  w ish  to  a ck n o w led g e  th a t  a n u m b e r  o f  S e a la s k a ’s c o n c e rn s  h a v e  b e e n  a d d re s s e d  
in th e  S e n a te ’s C o m m itte e  S u b s titu te . F o r  e x am p le , th e  C o m m itte e  S u b s titu te  c la rifies  th a t  
a p e rso n  m u st b e  in co m p lian c e  w ith  a p e rm it o r  license  in o rd e r  to  o b ta in  im m u n ity  fro m  
su its  b a se d  o n  n u isan ce .

D e sp ite  th e se  ch an g es , S e a la sk a  still ha< s ig n ific an t c o n c e rn s  o v e r  w h e th e r  th e  
Bill r e p re s e n ts  g o o d  p u b lic  policy. O u r  p rin c ip le  c o n c e rn  is th a t  it a t te m p ts  to  e lim in a te  
frivo lo us law su its  by b an n in g  all such  law su its u n d e r  c e r ta in  c irc u m s ta n c e s . I f  th e  c u r re n t  
H B  282 b e c o m e s  law. leg itim a te  c laim s b a se d  o n  n u isan ce  will n o t b e  h e a rd , a n d , as a  re su lt, 
p ro p e r ty  o w n e rs  w ho  have  le g itim a te  g riev an ce s  will n o t b e  a b le  to  h av e  th e ir  d ay  in c o u rt . 
T h e re  a re  a sp e c ts  o f  th e  Bill w hich  S e a la sk a  su p p o r ts .  In p a r tic u la r , S e a la sk a  b e liev e s  th a t  
it is g o o d  p u b lic  po licy  to  re d u c e  frivo lous law suits. S e a la sk a  s u p p o r ts  th e  p ro p o s e d  
d e fin itio n  o f  "n u isan ce"  as "su b s tan tia l a n d  u n re a s o n a b le  in te r fe re n c e  w ith  th e  u se  o r  
e n jo y m en t o f  p ro p e r ty  . . .  ." T h is  cod ifies  th e  c o m m o n  law  d e fin itio n  o f  n u isa n c e  a n d  w e 
b e liev e  will e lim in a te  th e  m ajo rity  o f  friv o lous law suits.

U n d e r  th e  leg is la tio n  p assed  by th e  S e n a te , on ly  p ro p e r ty  o w n ers  in a re a s  
z o n e d  as re s id e n tia l can  sue  fo r n u isan ce  a g a in s t a p e rm it o r  licen se  h o ld e r  o n  th e  b asis  o f  
"view, o d o r, o r  noise." S e a la sk a  has tw o c o n ce rn s  a b o u t th is . F irs t, m an y  A la sk an s  live in 
a re a s  w h e re  th e re  is n o  zon ing . T h e  Bill leav es ru ra l A la sk an s , a n d  A la sk a n s  w ho  live in 
m o st n a tiv e  v illages, w ith  less p ro te c tio n  th an  th e ir  u rb a n  c o u n te rp a r ts .  S e a la sk a  o p p o se s  
an y  leg is la tio n  th a t  will give th e se  p e o p le  sec o n d  class p ro p e r ty  rig h ts .

S eco n d , the  Bill only  allow s n u isa n c e  law su its  b a se d  u p o n  "view, o d o r , o r  
noise." T h is  is to o  n a rro w . T h e  Bill w ou ld  b an  law suits b a se d  u p o n  n u isa n c e  su ch  a s  a ir  o r  
w a te r  p o llu tio n , o r  o th e r  types o f  d a m a g e  n o t listed.



S e a la sk a  is a lso  c o n c e rn e d  th a t  th e  re tro a c tiv e  a p p lic a tio n  o f  th is  Bill s e e m s  
ta rg e te d  a t  a  sp ec ific  law su it. W hile  th is d o e s  n o t  a ffe c t S e a la sk a  o n e  w ay o r  th e  o th e r ,  
th e re  a re  c o n s t i tu t io n a l co n ce rn s . I a p p re c ia te  th e  s p o n s o r ’s b e lie f  th a t  th e  B ill is 
c o n s titu tio n a l a n d  d o  n o t w ish to  m ak e  a ju d g m e n t o n e  w ay o r  th e  o th e r . H o w e v e r, I d o  
b e liev e  th e re  a re  le g it im a te  a rg u m e n ts  on  b o th  s id es  a n d  h o p e  th a t  th e  C o m m itte e  w eigh s 
th e  a rg u m e n ts  care fu lly .

S e a la sk a  b e lie v e s  th a t  th e  c u r re n t  C o m m itte e  S u b s titu te  is a n  im p ro v e m e n t 
o v e r th e  o rig in a l B ill. S e a la sk a  s u p p o r ts  th e  B ill’s a t te m p ts  to  w ee d  o u t friv o lo u s law su its . 
H o w e v e r, it d o e s  so  by b a n n in g  valid  law su its  by p ro p e r ty  o w n ers  w ho  h av e  su f fe re d  
e c o n o m ic  loss b e c a u s e  o f  a n o th e r ’s ac tiv itie s . T h a t  S e a la sk a  c a n n o t su p p o r t .

I h a \ e  a p p re c ia te d  the  B ill’s s p o n s o rs ’ w illing ness  to  c o n s id e r  S e a la s k a ’s 
c o n ce rn s , a n d  th is  le ad s  m e  to  th e  co n clu sio n  th a t  it is p o ss ib le  fo r  th e  sp o n so rs  to  a c h ie v e  
th e ir  o b je c tiv e s  w ith o u t h a rm in g  leg itim a te  in d iv id ua l p riv a te  p ro p e r ty  rig h ts .

O n  b a la n c e , a n d  d e sp ite  im p ro v e m e n ts , th is  Bill is flaw ed . H o w e v e r , it is n o t  
u n re d e e m a b le ,  a n d  a c o m p ro m ise  th a t  S e a la sk a  s u p p o r ts  is p o ss ib le .

O n e  su ch  p o ss ib le  c o m p ro m ise  w o u ld  b e  a  C o m m itte e  S u b s t i tu te  th a t  
in c o rp o ra te s  th e  s ta tu to ry  d e fin itio n  o f  "n u isan ce ,"  b u t d o e s  n o t b an  law su its  b a s e d  u p o n  
n u isan ce . T h is  w o u ld  give p e rso n s  o n  b o th  s id es  o f  th e  issues tim e  to  fa sh io n  c o m p ro m ise  
leg is la tio n  th a t  w o u ld  a d d re s s  th e  s p o n so rs ’ a n d  o th e r  p ro p e r ty  o w n e rs ’ c o n ce rn s .

A n o th e r  p o ss ib le  c o m p ro m ise  w ou ld  b e  a C o m m itte e  S u b s titu te  th a t  b a n s  su its  
fo r in ju n c tiv e  re l ie f  w h e re  a p e rm it o r  license  has b e e n  issued , b u t a llow s su its  fo r  m o n e ta ry  
d a m ag es . T h is  c o m p ro m ise  w ou ld  a llow  e co n o m ic  d e v e lo p m e n t w hich  h a s  b e e n  s a n c tio n e d  
by th e  S ta te  to  go  fo rw a rd . P ro p e r ty  o w n ers  w h o  h av e  b e e n  in ju re d  by th a t  e c o n o m ic  
activ ity  w o u ld  b e  a b le  to  su e  fo r th e  lost v a lu e  o f  th e ir  p ro p e r ty , b u t  n o t to  s to p  th e  ac tiv ity .

In c losin g , 1 w ou ld  like to  s ta te  th a t  S e a la sk a  w o u ld  b e  g lad  to  w o rk  w ith  th is  
C o m m itte e  a n d  th e  B ill’s sp o n so rs  to  fash io n  leg is la tio n  w hich  w o u ld  h e lp  e lim in a te  fr iv o lo u s  
law suits w ith o u t d im in ish in g  leg itim a te  p ro p e r ty  rig h ts . I h o p e  m y c o m m e n ts  h av e  b e e n  
usefu l to  y ou . P le a se  le t m e know  if th e ir  is a n y th in g  S e a la sk a  c an  d o  to  a ss is t th is  
C o m m itte e  in w o rk in g  o u t a fa ir c o m p ro m ise .

T h a n k  you  very  m uch .

-2-



H B  282 
E X A M P L E S

I w ou ld  like to  p re s e n t you  w ith  a  c o u p le  e x a m p le s  o f  h ow  th is  Bill w ou ld  
o p e ra te  to  d e p riv e  p ro p e r ty  o w n e rs  o f  leg itim a te  rig h ts .

M any  o w n e rs  o f  re c re a tio n a l cab in s w h o  d e p r  ' u p o n  a  s tr e a m  fo r  w a te r  
supp ly . S u p p o se  a  n e ig h b o rin g  la n d o w n e r  o b ta in e d  a  p e rm ' J r e d g e  th e  s tre a m , a n d  by 
so  d o in g  re n d e re d  th e  w a te r  u n p o ta b le . T h e  cab in  o w n e r  w o u ld  su ffe r  a n  e c o n o m ic  loss 
w hich  w o u ld  n o t b e  a c tio n a b le .

N ow  fo r  an  e x a m p le  c lo se  to  m y h e a r t.  S e a la sk a  o w n s a  la rg e  a m o u n t o f  
t im b e r  in a re a s  w hich , n o t su rp ris in g ly , a re  n o t z o n e d  re s id e n tia l. I t is c o n c e iv a b le  th a t  
s o m e o n e  o n  lan d  a d jo in in g  S e a la s k a ’s tim b e rla n d s  m ay  b e  g ra n te d  a  p e rm it  to  d isch a rg e  
ch em ica ls  in to  th e  a ir  o r  w a te r  w hich  cou ld  kill th e  tim b e r . E v en  if  S e a la sk a  p a r tic ip a te d  
in a p ub lic  h e a r in g  an d  o p p o s e d  g ra n tin g  o f  th e  p e rm it, it w ou ld  b e  d a m a g e d  fin an c ia lly  by 
th a t ac tiv ity . If th is  Bill b e c a m e  law, S e a la sk a  cou ld  su s ta in  m illio n s o f  d o lla rs  o f  lo sses 
b ec au se  o f  th e  p o llu tio n  a n d  w ou ld  be  u n a b le  to  d o  a n y th in g  a b o u t  it.
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IN  T H E  LEG ISLA TU R E OF T H E  ST A T E  O F  A LA SK A  

E IG H T E E N T H  LEG ISL A TU R E - F IR ST  SESSIO N

BY THE SENATE JUDICIARY COMMITTEE

Amended: 4/19/93
Offered: 4/13/93

Sponsor(s): SENATE JUDICIARY COMMITTEE

A B IL L  

F O R  AN A C T  E N T IT L E D

1 "A n  A c t re la tin g  to  civil n u isance  actions."

2 B E  IT  E N A C T E D  BY T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A SK A :

8-LS0930\E

3 * S ec tio n  1. A S  0 9 .45 .23 0  is repealed and reenacted  to read:

4 Sec. 09 .45 .230 . A C TIO N  B A SED  O N  PR IV A T E  N U ISA N C E, (a) A person

5 m ay b ring  a civ il action to enjoin or abate  a p rivate  nuisance. D am ages may be

6 aw arded  in the action.
7 (b ) A person  may not m aintain an action  under th is section if  the occupation,

8 s tru ctu re , o r act, including  an em ission o r d ischarge but excluding  the  placem ent o f

9 n uc lear w aste , that is the subject o f  the action is authorized by and is not in violation

10 o f  a term  o r condition  o f
v , .11 ( i )  a teta tu te  or regulation;

12 (2 ) a license,, perm it, or o rder issued after public hearing  by the state

13 o r federa l governm ent; o r

14 (3 ) a court o rdetjo r-dQ e ty n ^
15 (c ) T h e  p rovisions o f  (b) o f this section  do not apply to actions regarding a

SB0178C CSSB 178(JUD) am(efd fid)
New Text underlined IDELETED TEXT BRACKETEDJ



1 nu isance  in an area zoned  as residential by a c ity , borough , o r  m un ic ip a lity  regard ing

2 view , odor, o r noise.
3 (d) N otw ithstand ing  o ther provisions o f  law , excep t A S 0 9 .5 0 .1 7 0  - 09 .50 .240

4 and A S 19.25.080 - 19.25.180, a person may not bring  a civil ac tio n  to en jo in  or abate

5 a p riva te  nuisance or to recover dam ages io r a private nu isance  u n less  the  action is

6 au thorized  by this section.
7 * Sec. 2. A S 09.45 is am ended  by add ing  a new section to artic le  4 to  read:

8 Sec. 09 .45 .255 . D E FIN IT IO N . In A S 09 .45 .230  - 0 9 .4 5 .25 5 , "nu isance" m eans

9 a substantia l and  unreasonab le  interference w ith the use o r en jo y m en t o f  K ^ p ro p e r ty ,

10 including  w ater.
11 * Sec. 3 . T his A ct app lies to an action if judgm ent has not been  en te red  in the action

12 before  the effec tive  date o f  th is A ct, and to that ex ten t th is A ct is re troactive  under

13 A S  01.10 .090 .

CSSB 178(JUD) am(efd fid) -2- SB0178c
New Text Underlined [DELETED TEXT BRACKETED]
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irony flensra!

:  hava asked Paul»tta to fas th is  on to you« Tho Alaska i^oreflc Aeooc lat lon (APA) !,« working with the Stata Cĥ tr.b<5>̂ to Introduce and enact the attached l e g i s l a t i o n ,  assuming than you Wave no major problem v l th  lt« What.wa are Seeing In  the lower 48 Jcc nuioance claims oomblr.^d with olast* aut lons to  c rea te  la rg *  itawnulti c la iming damages f$ r  discharges authorised by fede ra l  and Wtaee permits . the de f in i t ion  Of ’' n u i s a n c e T n  tha ettachod amendment la  designed t o ! preclude lawsuits against permitted 
qiaeharges. :

x  h a v e  t a l k e d  t j o  s e n a t o r  M i l l e r  a n d  R t p r a » a n U t i v «  
i i i i a m a  a b o u t  i n t r o d u c i n g  t h i s  8 4  a  c o w u t t e e  b i l l ,  b u t  d i d  n o t  
u n i  t o  p r o c e e d  i f  y o u  h a d  t o  j o r  p r o b l e m s » C o u l d  y o u  p l e a s e  g i v e  
e  a  c a n  a t  y o u r  c o n v e n i e n c e ,



SENT BYiROKEVJuniM 3-24-83 i B<*8 ••807§85«SÛ *8520151# !

*fi«fl t l* ft- ls Amend AS 09 . 4S«?3o to read as fo l lowat
AS 09 . 45 . 240. Action to  abate oc unjo in [PBSVATS) nuisance. (a| An notion t o t  an in junct ion  or dtuuegas m y  be brought by tha at< to oe by a person whose property is  in ju r io u e ly  a f f e c ted  o f  wh< ae enjoyment o f hi# o f her property IS lessened to  abate A nui sanec. A judgment In the act ion may enjoin o r abate the nuiaenc® an well  ae award damages. . .(b) zu an action brought under {«) the summons s h a l l  be served 

■*> »w, leva then AO day* nor more then to cays be fo re the dec® o f/  t r  e l ,  mo continuance sh e l l  be granted fo r  a longer pe r iod  then■a'ton days unless the p l a i n t i f f  applying fo r  the continuance gives an' undertaxing to the defendant# with su re t ies  approved by the court conditioned to the payment of costs that may aoorue to  the de:*ndanc i f  judgment Is  rendered against the p l a i n t i f f ,
( O  i n  t h i s  s e c t i o n  . . ,  . .  . .  k i"nuieanoe" means an act# including a dischargo or emission, occupation or structure that causes mate r ia l  annoyance, Inconvenience or discomfort .  An act# including a dizoharqa or emlsaion, occupation or scruoturS that i s  l icensed, permitted o r  otherwiseauthorized by lav  i» not a nuisanesi ana “ s ta te "  includes p o l i t i c a l  subdivision® o f  the s ta te* (d) No action may bs aalntained fo r  nuisance o r  t o r t i o u s  . . . te r te rence with a person's in te res t  in the use and enjoyment o f  r e a l  property except In conformance with the p rov is ion s  o f  fchi* 

"■ ; t l o n .
i .v

so

*Seo. 2, AS 09 . 4S.MA(a) and (o ) apply to a l l  ac t ion* In  which no judgment tm* been irntsred as o f  the effaofclve data o f  tb l o  Act.
1 . This Acs takia a f f a o t  immediately under AS 01 . 10 . 070( c ) .

bmSCRIPTIOMt
This b i l l  would l im i t  nuisance aoeiona to those brought u^dar th is  s ta tu te ,  Thla b i l l  would a lso c l a r i f y  the d e f i n i t i o n  Of "nuisanoa" to remove any doubt that permitted discharges and fttrjUuicna era not nulaancae. ' ? i n a l l y ,  i t  would e s t a b l i s h  a r e l a t i v e l y  narrow time frame in whioh t r i a l  o f  nuisance act ions could take p lace .  Thia meane that i f  a p l a i n t i f f  obta ins an in junc t ion  against the defendant, the p l a i n t i f f  cannot drag out the cojoc co the subs tan t ia l  economic hardship o f  the defendant.

i

*1
Under the p rov is ions of Sic. 2# the b i l l  would apply to riding ao t lona . thus, currant actions claiming that psrmietsd c i l l t i t e  a:# ruiftanvwa would havs co ba dismissed.

t
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B i l l  H i s t o r y

S e n a t e  B i l l  No. 178 w a s  i n t r o d u c e d  M a r c h  31, 1993. A  
n u m b e r  of q u e s t i o n s  a r o s e  c o n c e r n i n g  the bill, p a r t i c u l a r l y  as to 
its b r e a d t h  a n d  p o s s i b l e  i n t e r f e r e n c e  w i t h  the a b i l i t y  of 
g o v e r n m e n t  to a b a t e  p u b l i c  n u i s a n c e s .  T h a t  c r i t i c i s m  w a s  w e l l  
t a k e n  a n d  w o r k  c o m m e n c e d  i m m e d i a t e l y  to r e f i n e  the l a n g u a g e  of the 
b i l l  in p r e p a r a t i o n  for c o m m i t t e e  a d o p t i o n  of a s u b s t i t u t e .  T h e  
n e w  l a n g u a g e  l i m i t e d  the a m e n d m e n t  of A S  0 9 . 4 5 . 2 3 0  to p r i v a t e  
n u i s a n c e s .  O n  A p r i l  12 H o u s e  Bill No. 282 was i n t r o d u c e d  
c o n t a i n i n g  the n e w  l a n g u a g e  a n d  on  A p r i l  14 the S e n a t e  J u d i c i a r y  
C o m m i t t e e  a d o p t e d  the new l a n g u a g e  as a c o m m i t t e e  s u b s t i t u t e  a n d  
r e p o r t e d  out C S  SB 178 (Jud). At that p o i n t  C S S B  178 a n d  H B  282 
w e r e  ide n t i c a l .

CS  SB 178 (Jud) p a s s e d  the S e n a t e  cn A p r i l  17. S e n a t o r  
P h i l l i p s  g a v e  n o t i c e  of r e c o n s i d e r a t i o n  a n d  on A p r i l  19, the S e n a t e  
t o o k  u p  the r e c o n s i d e r a t i o n .  T h e  bill w a s  r e t u r n e d  to s e c o n d  
r e a d i n g  to a d d  s o m e  a m e n d m e n t s  to m e e t  s o m e  c o n c e r n s  e x p r e s s e d  by 
S e n a t o r  P h i l l i p s  a n d  S e n a t o r  Rieger. As a m e n d e d ,  CS SB 178 w a s  
p a s s e d .
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Bill P r o v i s i o n s

A S  0 9 . 4 5 . 2 3 0  c o d i f i e s  c o m m o n  l a w  to a u t h o r i z e  p e r s o n s  to 
s u e  to a b a t e  or e n j o i n  p r i v a t e  n u i s a n c e s  a n d  to r e c o v e r  d a m a g e s  for 
i n t e r f e r e n c e  w i t h  p r i v a t e  p r o p e r t y  r i g h t s . 1/ A l t h o u g h  Sec. 230 
s p e a k s  o f  " i n j u r i o u s l y  a f f e c t e d "  a n d  " l e s s e n e d  p e r s o n a l  e n j o y m e n t , "  
t h e  c o u r t s  in A l a s k a  f o l l o w  the m a j o r i t y  o f  c o u r t s  t h r o u g h o u t  the 
c o u n t r y  in a p p l y i n g  the m o r e  o b j e c t i v e  r e a s o n a b l e n e s s  test.

S e n a t e  B i l l  No. 178 was i n t r o d u c e d  to c o d i f y  the 
r e a s o n a b l e n e s s  test a n d  S e c t i o n  1 of the b i l l  p r o v i d e s  in p a r t  as 
f o l l o w s :

Sec. 0 9 . 4 5 . 2 3 0 .  A c t i o n  b a s e d  o n  p r i v a t e  n u i s a n c e .
(a) A  p e r s o n  m a y  b r i n g  a c i v i l  a c t i o n  to  e n j o i n  or 
a b a t e  a p r i v a t e  n u i s a n c e .  D a m a g e s  m a y  b e  a w a r d e d  
in the a c t i o n .

S e c t i o n  2 of the b i l l  adds a new s e c t i o n  c o n s i s t i n g  of  a d e f i n i t i o n  
o f  " n u i s a n c e "  as follows:

Sec. 0 9 . 4 5 . 2 5 5 .  D e f i n i t i o n .  In A S  0 9 . 4 5 . 2 3 0  - 
0 9 . 4 5 . 2 5 5 ,  "nu i s a n c e "  m e a n s  a s u b s t a n t i a l  a n d  
u n r e a s o n a b l e  i n t e r f e r e n c e  w i t h  the u s e  or e n j o y m e n t  
of real p r o p e r t y ,  i n c l u d i n g  w a t e r .

T o g e t h e r  Sec. 230(a) and Sec. 255 do n o t h i n g  m o r e  th a n  m o d e r n i z e  
t h e  l a n g u a g e  and i n c o r p o r a t e  the test u s e d  by  t h e  c o u r t s  in the 
c o m m o n  l a w  of n u i s a n c e .

S e c t i o n  1 of CS SB 178 b e f o r e  the f l o o r  a m e n d m e n t s  a d d e d  
to s u b s e c t i o n s  to A S  09.45.230. S u b s e c t i o n  (b) b a r s  a c t i o n s  b a s e d  
o n  " o c c u p a t i o n ,  s t r u c t u r e ,  or act" that is a u t h o r i z e d  by law, 
i n c l u d i n g  e m i s s i o n s  a n d  d i s c h a r g e s  that h a v e  b e e n  p e r m i t t e d  or 
l i c e n s e d . 2/ S u b s e c t i o n  (b) p r e v e n t s  c o l l a t e r a l  a t t a c k s  o n

1/ A S  0 9 . 4 5 . 2 3 0 .  A c t i o n  to a b a t e  or e n j o i n  p r i v a t e  n u i s a n c e .  
A n  a c t i o n  m a y  be b r o u g h t  by a p e r s o n  w h o s e  p r o p e r t y  is i n j u r i o u s l y  
a f f e c t e d  or w h o s e  p e r s o n a l  e n j o y m e n t  is l e s s e n e d  by a p r i v a t e  
n u i s a n c e ,  and by the j u dgment in the a c t i o n ,  the n u i s a n c e  m a y  be 
e n j o i n e d  or a b a t e d  as w e l l  as d a m a g e s  r e c o v e r e d .

2/ (b) A  p e r s o n  m a y  not m a i n t a i n  a n  a c t i o n  u n d e r  this s e c t i o n  
if the o c c u p a t i o n ,  s t r u c t u r e  or act, i n c l u d i n g  a n  e m i s s i o n  or 
d i s c h a r g e ,  that is the s u b j e c t  o f  the a c t i o n  is a u t h o r i z e d  by

(1) a s t a t u t e  or regulation;
( c o n t i n u e d . ..)
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p e r m i t s ,  licenses, and o r d e r s  i s s u e d  by r e g u l a t o r y  a g e n c i e s  as w e l l  
as c o l l a t e r a l  a t t a c k s  o n  j u d g m e n t s ,  d e c r e e s  a n d  o r d e r s  e n t e r e d  by 
courts. It w o u l d  a l s o  p r o t e c t  a p e r s o n  a c t i n g  in r e l i a n c e  on  the 
terms a n d  c o n d i t i o n s  of  the a u t h o r i t y  c o n t a i n e d  in (b)(1), (2) a n d  
(3) f r o m  h a v i n g  to d e f e n d  a c t i o n s  that a r e  b r o u g h t  a l l e g i n g  
n u i s a n c e ,  but that are in f a c t  c o l l a t e r a l  a t t a c k s  o n  the a u t h o r i t y  
of g o v e r n m e n t a l  e n t i t i e s  to r e g u l a t e  or e n f o r c e  r e g u l a t i o n s .

S u b s e c t i o n  (b) h a s  e n g e n d e r e d  a c o n s i d e r a b l e  a m o u n t  of 
c o n t r o v e r s y ,  p r o b a b l y  b e c a u s e  it was not c a r e f u l l y  read. H o w e v e r ,  
in o r d e r ^ a l l a y  c o n c e r n s ,  o n e  of the a m e n d m e n t s  a d o p t e d  o n  t h e  f l o o r  
e m p h a s i z e s  that the i n t e n t  o f  s u b s e c t i o n  (b) is to bar a c t i o n s  o n l y  
as to those o c c u p a t i o n s ,  s t r u c t u r e s  and a c t s  that are s p e c i f i c a l l y  
c o v e r e d  by a p e r m i t  or l i c e n s e ,  or o t h e r  a u t h o r i t y .  T h e  a m e n d m e n t  
a d d e d  "and is not in v i o l a t i o n  of  a te r m  or c o n d i t i o n  o f "  a f t e r  "is 
a u t h o r i z e d  b y . "

A d d i t i o n a l  c o n c e r n  w a s  e x p r e s s e d  b e c a u s e  m a n y  p e r m i t s  and. 
l i c e n s e s  are issued as a m a t t e r  of c o u r s e  w i t h o u t  a p u b l i c  hearing' 
p r o c e s s  to i n f o r m  the g e n e r a l  p u b l i c  as to the c o n s e q u e n c e s  of the 
o c c u p a t i o n ,  s t r u c t u r e  or a c t  t h a t  is b e i n g  p e r m i t t e d .  A g a i n ,  in 
o r d e r  to a l lay c o n c e r n s ,  t h e  S e n a t e  a d o p t e d  a q u a l i f i c a t i o n  t h a t  
l i c e n s e s ,  pe r m i t  and o r d e r s  th a t  w o u l d  be u s e d  to bar a s u i t  w o u l d  
o n l y  be those i s s u e d  a f t e r  a p u b l i c  he a r i n g .

A n o t h e r  a m e n d m e n t  w a s  a d d e d  to d e a l  wil»; c o n c e r n s  
e x p r e s s e d  by p e o p l e  o v e r  the p l a c e m e n t  of n u c l e a r  w a s t e  in v a r i o u s  
re m o t e  areas of the sta t e ,  s o  the bar to s u i t s  ov e r  e m i s s i o n s  a n d  
d i s c h a r g e s  w o u l d  not a p p l y  to the p l a c e m e n t  of n u c l e a r  w a s t e .

As p a s s e d  by the Senate, A S  0 9 . 4 5 . 2 3 0 ( b )  r e a d s  as
f o l l o w s :

) A  p e r s o n  m a y  n o t  m a i n t a i n  an  a c t i o n  u n d e r  t h i s  
- a c t i o n  if the o c c u p a t i o n ,  s t r u c t u r e ,  or act, 
i n c l u d i n g  an e m i s s i o n  or d i s c h a r g e  but e x c l u d i n g  
the p l a c e m e n t  o f  n u c l e a r  w a s t e , that is the s u b j e c t  
of the a c t i o n  is a u t h o r i z e d  by a n d  is n o t  in 
v i o l a t i o n  of a t e r m  or c o n d i t i o n  of

(1) a s t a t u t e  or r e g u l a t i o n ;
(2) a l i c e n s e ,  p e r m i t ,  or o r d e r  i s s u e d  a f t e r  

pu b l i c  h e a r i n g  by  the s t a t e  or f e d e r a l  g o v e r n m e n t ;  
or

(3) a c o u r t  o r d e r  or d e c i s i o n .

2 / ( . . .continued)
(2) a license, p e r m i t ,  or o r d e r  iss u e d  a f t e r  p u b l i c  

h e a r i n g  by the s t a t e  or f e d e r a l  g o v e r n m e n t ;  or
(3) a c o urt o r d e r  or d e c i s i o n .
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S o m e  p e o p l e  have r a i s e d  c o n c e r n s  that s u b s e c t i o n  (b) 
c o n s t i t u t e s  a taking. T h i s  c o n c e r n  is w h o l l y  m i s p l a c e d .  A  c a r e f u l  
r e a d i n g  of s u b s e c t i o n  (b) e v e n  b e f o r e  the a m e n d m e n t s  m a k e s  it c l e a r  
that n o t h i n g  in the s u b s e c t i o n  d e l e g a t e s  the g o v e r n m e n t ' s  p o w e r  of 
e m i n e n t  d o m a i n  to a n y  pri te p e r s o n .  If a n y  " t a k i n g "  o c c u r s ,  it 
w o u l d  be e i t h e r  at the time the s t a t u t e  or r e g u l a t i o n  is a d o p t e d  or 
a lic e n s e ,  p e r m i t  or order i s s u e d  p u r s u a n t  to the s t a t u t e  or 
r e g u l a t i o n ,  not the o c c u p a t i o n ,  s t r u c t u r e  or act l i c e n s e d ,  
p e r m i t t e d  or or d e r e d .  All s u b s e c t i o n  (b) does is p r e v e n t  
c o n t i n u i n g  l i t i g a t i o n  c o n s t i t u t i n g  c o l l a t e r a l  a t t a c k s  on  the p o w e r s  
of  the e x e c u t i v e ,  l e g i s l a t i v e  a n d  j u d i c i a l  b r a n c h e s  to o r d e r  
s o c i e t y  r e a s o n a b l y .  It a l s o  p r e v e n t s  b u r d e n i n g  a p e r s o n  w h o  a c t s  
in g o o d  f a ith a n d  in c o m p l i a n c e  w i t h  l a w  w i t h  c o s t s  that a r e  
p r o p e r l y  t h o s e  o f  the g o v e r n m e n t  t h a t  a c t e d  u n d e r  its p o l i c e  p o w e r  
in the p a r t i c u l a r  w a y  c h allenged.

S u b s e c t i o n  (b) l i k e w i s e  d o e s  not g i v e  the h o l d e r  of a
l i c e n s e  or p e r m i t  a right to act in a n  
i n t e r f e r e  w i t h  -.he p r o p e r t y  ri g h t s  o f  
p r o t e c t s  author ized a c t i v i t i e s ,  not 
l i c e n s e s .  M o r e o v e r ,  the me r e  h o l d i n g  
not i m m u n i z e  the hol d e r  from a n y  o t h e r  
a r i s e  f r o m  a c t i v i t i e s  for w h i c h  t h e r e

u n l a w f u l  w a y  or u n r e a s o n a b l y  
o t h e r s .  S u b s e c t i o n  (b) o n l y  
v i o l a t i o n s  of p e r m i t s  a n d  
of a l i c e n s e  or p e r m i t  d o e s  
a c t i o n  for n u i s a n c e  that m a y  
is no r e g u l a t o r y  a u t h o r i t y .

S u b s e c t i o n  (b) p r e v e n t s  the i m p a i r m e n t  of the 
g o v e r n m e n t ' s  a b i l i t y  to r e g u l a t e  a n d  e n f o r c e  its r e g u l a t i o n s .  It 
a l s o  p r e v e n t s  the forcing of c o u r t s  to u s u r p  the r e g u l a t o r y  
a u t h o r i t y  of a d m i n i s t r a t i v e  a g e n c i e s  a n d  the l e g i s l a t u r e  by 
p r e v e n t i n g  p r i v a t e  n u i s a n c e  a c t i o n s  to e n j o i n  g o v e r n m e n t a l l y  
a u t h o r i z e d  a c t i v i t i e s .

S u b s e c t i o n  (c) of CS  SB 178 (Jud) as a m e n d e d  by the 
S e n a t e  w o u l d  a l l o w  suits for n u i s a n c e  i n v o l v i n g  the a c t i v i t i e s  
d e s c r i b e d  in s u b s e c t i o n  (b) w h e n  the a c t i v i t i e s  g i v i n g  r i s e  to the 
c l a i m  of n u i s a n c e  are "in an ar e a  z o n e d  as r e s i d e n t i a l  b y  a city, 
b o r o u g h ,  or m u n i c i p a l i t y  r e g a r d i n g  v i ew, o d o r ,  or n o i s e . "

S u b s e c t i o n  (d) m e r e l y  c o d i f i e s  the c o m m o n  law that 
a c t i o n s  to e n j o i n  or a bate p r i v a t e  n u i s a n c e s  m a y  o n l y  b e  b r o u g h t  
u n d e r  A S  0 9 . 4 5 . 2 3 0  except those r e g a r d i n g  " l e w d  h o u s e s "  (houses o f  
p r o s t i t u t i o n  or b a w d y  houses) a n d  junk yar d s .  T h e s e  t w o  types o f  
a c t i o n s  are p r e s e r v e d  b e c a u s e  by the p r o v i s i o n s  of the s t a t u t e s ,  
a l t h o u g h  d e c l a r i n g  lewd h o u s e s  a n d  j u n k y a r d s  to b e  p u b l i c  
n u i s a n c e s ,  p r e s e r v e  the right of p e r s o n s  to b r i n g  p r i v a t e  a c t i o n s  
to a b a t e  or e n j o i n  them. A b a t e m e n t  o f  a l l  o t h e r  p u b l i c  n u i s a n c e s  
m u s t  be  b r o u g h t  b y  the a p p r o p r i a t e  g o v e r n m e n t a l  entity.
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F i n a l l y ,  S e c t i o n  3 o f  the b i l l  p r o v i d e s  thac the 
p r o v i s i o n s  of CS SB 178 (Jud) a m  w o u l d  a p p l y  to a l l  a c t i o n s  if 
j u d g m e n t  has not be e n  e n t e r e d  o n  the e f f e c t i v e  d a t e  o f  the Act.

S o m e  c o n c e r n  h a s  b e e n  r a i s e d  t h a t  r e t r o a c t i v e  l e g i s l a t i o n  
is u n c o n s t i t u t i o n a l .  T h e  A l a s k a  S u p r e m e  C o u r t  h a s  s p o k e n  to this 
i s s u e  and, u nder P S 0 1 . 1 0 . 0 9 0 , 3 /  h a s  u p h e l d  r e t r o a c t i v e  or
r e t r o s p e c t i v e  s t a t u t e s .

In N o r t o n  v. A l c o h o l i c  B e v e r a g e  C o n t r o l  B d . , 695 P. 2d
1 0 9 0  ( A l a s k a  1985), the A l a s k a  S u p r e m e  C o u r t  r e c o g n i z e d  that a
s t a t u t e  that e x p l i c i t l y  s t a t e s  t h a t  it is r e t r o a c t i v e  c o m p l i e s  w i t h  
A S  0 1 . 1 0 . 0 9 0 ,  a l t h o u g h  it d i d  n o t  a p p l y  a s t a t u t e  r e t r o s p e c t i v e l y  
in that case.

In 1992, the A l a s k a  S u p r e m e  C o u r t  u p h e l d  the 
r e t r o a c t i v i t y  of a tax s t a t u t e .  A r c o  A l a s k a ,  inc. et al. v. S t a t e , 
824 P. 2d 708.

A  nu m b e r  of s t a t e s  h a v e  c o n s i d e r e d  t h e  i s s u e  of
r e t r o a c t i v i t y  or r e t r o s p e c t i v i t y :

1. N e w  York. T h e  B e a u m o n t  C o m p a n y  et al. v. S t a t e  et 
al . ,  477 N Y S  2d 272 (1984), d e a l t  w i t h  a tax s t a t u t e .

2. C a l i f o r n i a .  B o u q u e t  v. B o u q u e t , 546 P. 2d 1371 
(1976), c o n c e r n e d  s t a t u t e s  g o v e r n i n g  the d i s t r i b u t i o n  of a s s e t s  in 
a d i v o r c e  a n d  by p e r m i t t i n g  t h e  r e t r o a c t i v e  a p p l i c a t i o n  of the 
s t a t u t e s ,  a l l o w e d  the i m p a i r m e n t  of t h e  w i f e ' s  p r o p e r t y  i n t e r e s t s .  
A s  the c o u r t  (Tobriner, J.) h e l d  " [ n J o t w i t h s t a n d i n g  t h e  fa c t  that 
it d e n u d e s  the w i f e  of c e r t a i n  v e s t e d  p r o p e r t y  r i g h t s ,  w e  u p h o l d  
the r e t r o a c t i v e  a p p l i c a t i o n  of the a m e n d m e n t . "

3. O r e g o n .  H a l l  v. N o r t h w e s t  O u t w a r d  B o u n d  S c h o o l ,  
I n c . , 572 P. 2d 1007 (1977), a l l o w e d  the d e f e n s e s  o f  c o n t r i b u t o r y  
n e g l i g e n c e  a n d  a s s u m p t i o n  o f  r i s k  to be s u p p l a n t e d  by the 
a p p o r t i o n m e n t  of d a m a g e s  u n d e r  c o m p a r a t i v e  n e g l i g e n c e  
n o t w i t h s t a n d i n g  that the d e a t h  o c c u r r e d  b e f o r e  s u c h  s t a t u t e s  w e n t  
i n t o  e f f e c t .

4. Illinois. S a n e l l i  v. G l e n v i e w  S t a t e  B a n k , 483 N.E. 
2d 226 (1985), d e a l t  w i t h  m o r t g a g e s  a n d  de b t s .  A  s t a t u t e  w a s  g i v e n  
r e t r o a c t i v e  e f f e c t  and h e l d  not to i m p a i r  c o n t r a c t  r i g h t s .

3/ AS 0 1 . 10.090. R e t r o s p e c t i v e  S t a t u t e s .  N o  s t a t u t e  is 
r e t r o s p e c t i v e  u n l e s s  e x p r e s s l y  d e c l a r e d  t h erein.
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A l l  of the cases hold that there  i s  nothing in h e ren t ly  
u n c o n s t i tu t io n a l  about s t a t u t e s  that  have r e t r o a c t i v e  or 
r e t r o s p e c t iv e  e f f e c t .  The s t a t u t e s  w i l l  not be g iven  such e f f e c t  
i f  to do so would be to impair vested r i g h t s .

Conclusion

CS SB 178 (Jud) am does not impair r i g h t s .  I t  simply 
c l a r i f i e s  and modernizes the d e f i n i t i o n  of a nu isance ,  br ing ing  the 
d e f i n i t i o n  in to  conformity with  the genera l  ru le  throughout the 
country .  The b i l l  express ly  a p p l ies  only to cases in  which no 
vested  r ig h t  has been obta ined by reason of en try  of a f i n a l  
judgment. The concerns expressed about the c o n s t i t u t i o n a l i t y  of 
the b i l l  a re  unwarranted.



EPA: State Too Easy 
On APC Mill in Sitka
By EBEN PUNDIJRSON 

Sentinel Stuff W riter 
The Environmental Protection 

Agency lias objected to the terms of 
enforcement actions and air pollution 
control measures laid out in an 
agreement between Alaska Pulp Corp. 
and die Department of Environmental 
Conservation on die grounds they are 
too lenient.

DEC filed the operating permit 
without making the changes which the 

j federal agency had suggested during 
I die public comment period, despite 
[ notification by the EPA ilia! failure to 
^incorporate its suggestions into die 
■••Consent decree could result in t  law. 

suit against die mill.

I
£

EPA’s public comments in regard 
to the APC-DEC consent decree list 
three areas where die federal author*, 
lies feel the stale regulatory agency 
should take a harder line. These arc:

— assessment of non-compliance 
penalties. EPA says DEC should im­
pose higher penalties on die mill — in 
the range of S2 million to S3 million 
— for exceeding emission limits. EPA 
says the fines should be assessed 
based upon die economic benefits 
which they say the mil! has enjoyed 
by postponing the installation or pol­
lution control equipment.

— the schedule for installing a mist 
elimination system to bring the mill's

chemical recovery boilers into com­
pliance. EPA recommends that the 
consent decree be changed to require 
the' mill to install the equipment in 
two years rather than the four years 
allowed by DEC. i

the methods proposed by DEC 
for determining whether APC will ex­
ceed ambient air quality standards, as 
required by the consent decree. EPA 
says the methods which DEC has al* 
lowed Jre m ill'to use for'collecting 
data do not comply 'w ith the EPA 
Guideline on Air Quality Models, 

DEC's Southeast Regional Air Pro­
gram Coordinator Jim Baumgartner 
said EPA’s comments' came as a sur­
prise, to him because he was under the 
impression that the issues the agency 
raised had been resolved.

“ Wo thought we had outlined a 
tack that would be suitable to EPA, so 
we were a little surprised when they 
requested w'c take a much harder 
lin e /’ said Baumgahncr. " • : "
• EPA’s mention of a lawsuit was in­
terpreted by Baumgartner' as a threat. 
The comments, written by Air Com­
pliance and Permitting Section Chief 
Ann Pontius, of EPA’s,Region 10, list 
the agency’s enforcement options, one 
of which is “ the filing o f a judicial 
ease in federal court to assess and col- 
led  non'compliancc penalties.’' , .1 

“ The letter was written in a way 
that threatens’ to throw their weight 
around,”  said Baumgartner.' .

B u t 5" senior EPA environmental 
engineer who has been working on the 
ATC project, Chris James, said .that a 

.lawsuit would be the last and most se­
vere of several tiers of enforcement 
measures, which start with a notice of 

. violation. V  :
■ James said that at this point aL law­
suit is not imminent and tnc agency is 
currently evaluating what action, it 

_  Will take, if any.

■ ‘‘There’s the potential that we may 
decide, in talking with the stale, that, 
given the situation and other issues 
Diat APC is investing in, for example 
on die water quality side, what (DEC) 
decides to do is not exactly what we 
want but is the best they could do un­
der the circumstances,'* said James.

However, James mentioned that 
EPA considers the Sitka mill to be 
one o f the highest priority (pollution) 
sources in the region, and one purpose 
of its comments was to convey to tho 
state EPA’s level of concern.

“ We wanted to make it clear to the 
state that we consider these issues to 
be serious, and we wanted to lay. out 
all the options available to us to ad­
dress the violations that exist,'' said 
James.

For j ts  part, DEC claims that the 
EPA’s suggestion that it levy steeper 
fines against the mill would be a form 
of “ double jeopardy."

In his response to EPA, Baumgart­
ner states that a penalty structure al­
ready exists for exceeding the power 
boiler sulfur dioxide limits and partic­
ulate matter limits laid out m the.’ 
Compliance Order by Consent.

DEC says the mill has paid $7,000 
in penalties since the order went into 
effect. Imposing more penalties at this 
time would, thus be a “ double pay­
ment,”  and would be “ contrary to tnc 
intent, if not the letter, of the existing 
order, and possibly illegal,”  the re­
sponse states. ’ .. ,

As for ihe “ gravity" fines and 
fines to penalize APC for the' alleged
economic benefits of non-compliance, 1 
DEC says it has already proposed $4 J 
million worth c* penalties. ■; ;
1 However, this line will be waived if * 
APC “ meets '.he final milepost for In- 1 
stalling'new controls for each recov­
ery system," states Brim ganner's re­
sponse. “ We fee! th.it ihese proposed 
penalties arc in line with those sug-. 
gcsted by EPA, even if not collected • 
up front,1’ the response states, ,'v 

EPA’s allegation that the mill can 
install the required mist elimination , 
system in two years, rather than four, 
is countered by DEC'S claim that eco­
nomic considerations must be consid­
ered in addition to technical feasibility 
when establishing a compliance 
schedule. ' '!•

APC spokesman Rollo Pool said 
the mill demonstrated to DEC that it, 
could not purchase' and install the 
equipment in two years without caus­
ing acirimcntal economic effects.

“ We have proven to DEC that we 
cannot afford to do it (in two years). If ; 
it were not for the financial situation 
we could do U quicker,”  said Pool. ’ 

Pool said a soft pulp market is to 
blame, as well as upcoming cxjBndi-



turcs lo bring ihe mill into compliance 
KarelsneW federal water quality stan-

James said he was aware of the , 
economic constraints, but pointed to  ̂
other mills which have, installed the \ 
same equipment in two years, such as 
Ketchikan Pulp Co. . - !

He also argued against favoring one J 
mill over the others, "APC’s comreli- 

•j tors have been required to put on con­
trols, and we felt that APC was enjoy­
ing an economic advantage by not ■

. having to expend this capital when : 
their competitors have already done 
so,”  said James. • ’ i 

The mist eliminators arc required to 
bring the mill into compliance with 
federal opacity and particulate stan-,

1 dards. Pontius letter states that, since 
■ these standards arc federal, EPA will

keep an' eye on APC’s compliance sta­
tus, and “ appropriate enforcement ac­
tion will be considered by EPA if it is 
not taken by DEC.". \V  • •'

In response to the letter's assertion 
that APC's proposed methods for air 
monitoring are inadequate, DEC says 
titat APC has met the federal require 
meats, and also that EPA’s model for 

j measuring air quality is inappropriate 
for the mill because it Ovcrprcdicts up 
to 10 limes more emissions from the ; 

'mill than what is actually recorded by 
tfic Heart Lake monitoring site. That 
site was selected because it was pre- ?

, dieted to have the highest ambient 
k; impacts from mil! emissions. >
kt • To address this problem, EPA sug -:,
L gcslcd that an array of monitors be in - ; ' 
f. stalled to develop a site-specific mod-.;
' el. DEC decided this would not be"
* 'necessary, as the Heart Lake data is (
•.‘ “ well below health-based standards,” 
j 'an d  the financial cost to the mil! 

would be great. ‘ '
2  EPA’s James' said his agency does 
r  not regard lightly the terms of DEC’3 
■.consent decree, but expressed hope:

that the state would address the issues'
" EPA has raised. • ■ ! ? ' . 1 -  ; 

“ Ids always our hope that the state 
addresses these issues at the state lev*

. Cl and we don't have 10 get involved 
in  a formal legal action against the 
source, Thai was the congressional In­
tent in establishing the Clean Air Act, 
But at the same time we have an over­
sight role, arid wc do carry that out,”  
said James. • i
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* A l a s 3 a  H a h

The Honorable Brian Porter 
Chairman, Judiciary Committee 
Alaska House o f Representatives 
State Capitol 
Room 122
Juneau, Alaska 99801-1182 

Dear Representataive Porter:

I write in connection with Senate B ill 178.
Four years ago I was appointed by Chief Judge H. Russel Holland and Superior Court 

Judge Brian Shortell to serve as the liaison for all o f the plaintiffs involved iu litigation 
arising out o f the EXXON VALDEZ Oil Spill. The oil spill had a devastating impact on the 
lives o f vj .agers, fishermen, landowners and businesses located from Prince William Sound 
to portions o f the Alaska Peninsula (and even beyond to Bristrol Bay and Southeast in terms 
o f its impact on fish prices, including thousands of Anchorage and Kenai Peninsula residents). 
Because Exxon refused to pay the bulk o f the damages suffered by the victims of the 
spill —  choosing instead to only settle with the state and federal governments —  eventually 
some four hundred lawsuits were filed by over 5,000 individual Alaska plaintiffs, including 
lawsuits representing the interests o f several thousand additional Alaska citizens. Our most 
recent estimates show that litigation embracing some 29,000 Alaska citizens.

The proposed bill in Section 1 would bar an action if the alleged "act . . .  is 
authorized by . . .  a statute or regulation . . .  a license, permit, or order issued by the state or 
federal government . . .  or a court order or decision."; Under Section 3, the Aci would apply
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The Honorable Brian Porter 
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to any lawsuit where a final judgment has not yet been entered —  meaning it would 
retroactively affect all liabilities which arose prior to the Act and which have not yet been 
finally adjudicated by a court.

Without going into detail —  and putting aside the numerous ambiguities in the bill as 
currently redrafted —  Senate B ill 178 could potentially cut o ff substantial portions o f the oil 
spill litigation. For example, the bill might well bar a court from inquiring into any allegation 
o f Exxon or Alyeska negligence relating to tanker design, spill preparedness, contingency 
planning, vessel manning, crew qualifications, clean-up procedures and so forth —  to the 
extent such issues involve licenses, permits, agency orders or court orders. Recent expert 
damage reports put the total compensatory damages suffered by the plaintiffs arising from the 
spill at approximately $2.6 billion. I f  the Legislature extinguishes $2.6 billion in vested 
causes o f action, it would expose the State o f Alaska to $2.6 billion in "just compensation" 
taking claims under Article I, Sec. 18 o f the Alaska Constitution and the Fourteenth 
Amendment to the U. S. Constitution.

Given the potential ramifications o f this bill on the rights of thousands o f state 
citizens —  and on the state treasury —  we respectfully urge that S.B. 178 not be enacted as 
written, and that it be subjected to far greater debate and public hearing than has been 
available to date.

Sincerely,

SONOSKY, CHAMBERS, SACHSE, 
M ILLER & MUNSON

By: Llovd Benton Miller

LBM:alm
E:\DOCS\FOCXON\LTRS\PORTER.LTR



(907) 586-4004 Douglas Kemp Merlz fax (907) 586-4141
Attorney at Law 
319 Seward Street 

Juneau, S.taska 99801

April 21, 1993

Hon. Brian Porter, Chair
House Judiciary Committee
Alaska State House of Representatives

Re: CS SB 178 (JUD), relating to nuisance actions 

Dear Representative Porter:

I wish to comment on SB 178, which is before the House 
Judiciary Committee. I have been practicing law in Alaska for 
almost tv'enty years, and for most of that time I Was an assistant 
attorney general involved in environmental enforcement. From that 
perspective I have become convinced that this bill is bad policy 
and bad law.

The bill would bar legal actions which have been the prime tool for 
protecting property owners' rights since the 16th Century. Actions 
to abate activities which unreasonably interfere with a landowners 
property have existed for centuries in every jurisdiction in the 
country. Private lawsuits to abate harmful activities are not 
suits to enforce public rights or to require an end to activities 
which affect the entire public (so-called "public nuisances11) , but 
are intended to allow property owners who suffer specific damages 
to their own property to abate the problem or gain compensation for 
their losses (so-called "private nuisances"). Every property owner 
has an interest in being able to halt activities which haria his 
property. The property owner must still prove his case in court, 
but this bill would render the property owner helpless in the face 
of unreasonably damaging activities nearby his property.

Prohibiting a property owner from protecting his own land is an 
unconstitutional taking. There is clear caselaw, familiar to every 
law student, that for a legislature to bar property owners from 
filing private nuisance suits against persons harming their 
property constitutes a taking of property by state action for a 
private purpose. See Urie v. Franconia Paper Co., 218 A.2d 360 
(N.H. 1966) . There are two conclusions from this caselaw regarding 
SB 178:

1) Any property owner barred from filing a private nuisance 
suit due to activities damaging to his property would be 
entitled to compensation from the State of Alaska for his
loss; and



2 ) the law would likely be unconstitutional, since the 
constitution forbids the state to spend funds for a private 
purpose.

The exclusion for some residential property owners is 
unconstitutional♦ The bill contains an exclusion from the bar on 
suits as to property in areas zoned residential. This exclusion is 
unconstitutionally discriminatory in two ways. First, t h e  b a r  
wou ld  s t i l l  a p p l y  t o  a l l  c ommerc ia l, i n d u s t r i a l , a g r i c u l t u r a l , 
f o r e s t , p u b l i c , and o t h e r  n o n - r e s i d e n t i a l  l a n d s , i n c l u d i n g  
c h u r c h e s , s c h o o l s , and c h a r i t a b l e  o r g a n i z a t i o n s . The owners of 
these types of property have the same interest in being able to 
prevent damages to their property as do residential owners, yet the 
bill cavalierly dismisses their right to seek the protection of the 
courts.

Second, the bill excludes from the bar only those 
residential property owners in areas zoned residential. That 
leaves unprotected any property owners in areas zoned differently 
(e.g., residential reserve) and all property owners in the 
unorganized borough and in communities without comprehensive 
zoning. Those property owners have the same interests and should 
have the same rights as ''zoned" residential property owners to 
protect the value of their property.

The immunity for activities with permits leaves property rights 
unprotected. The bill prohibits private actions when the 
particular activity is permitted by a public agency and the 
emissions are within permit limitations. But that limitation does 
not protect individual property owners:

*** It assumes that state regulations are designed to prevent 
a l l  harm to any property. But regulations are designed to set 
a general level of emissions or conditions, to protect the 
general interest of the public. They are not a guarantee that 
there will not be harm to particular pieces of private 
property from the permitted activity. Nor are state 
regulations perfectly crafted; it is easily the case that 
through imperfect drafting, a permitted level of activity can 
cause serious and devastating harm to private property. There 
is no justification for cutting off that private landowner's 
claim for damages.

*** It assumes that every private landowner will be aware of 
and be able to participate in the permitting proceedings for 
activities which may later affect his property. This is an 
impossible burden for the ordinary landowner, even if there 
were some way to guarantee notice of the proceedings (many 
permits do not require public notice or notice to adjacent 
landowners). Moreover, it does nothing to relieve the 
situation of the person who purchases land after a permitting 
proceeding but before the damaging activity has commenced;

2



that person is left virtually defenseless from his neighbor's 
harmful activities.

*** It assumes that every private landowner will have notice 
of and will be permitted to intervene in any court action 
which could result in a judicial order regarding offensive 
activities. Again, this is an impossible burden to impose on 
a landowner as a condition for maintaining some right to 
oppose harm to his property. To immunize the offensive 
activity because the property owner has failed to discover or 
participate in such a proceeding is nothing more than a taking 
of the owner's right to protect his own property.

The retroactive effective date is patently unfair and is probably 
also unconstitutional. The bill provides that its limitation 
extends to actions in process on the effective date. That means 
that the right of a landowner to protect his property would be cut 
off, automatically, even though he had no way to anticipate this 
bill, to participate in any prior permitting process, or to 
participate in any prior court proceeding. Again, it amounts to 
depriving the landowner of property without notice or due process 
and without compensation. One a b s o lu t e  c e r t a i n t y  a t t a c h e s  to  t h i s  
b i l l :  I t  w i l l  r e s u l t  i n  p r o t r a c t e d  l i t i g a t i o n  r e g a r d i n g  the
c o n s t i t u t i o n a l i t y  o f  th e  s u b s t a n t i v e  b a r  on a cc e s s  t o  t h e  c o u r t s ,  
on th e  c o n s t i t u t i o n a l i t y  o f  th e  r e t r o a c t i v i t y  p r o v i s i o n s ,  and on 
t h e  r i g h t  t o  compensa t io n  from th e  s t a t e  f o r  d im i n i s h e d  p r o p e r t y  
v a l u e s .

This bill is an improper attempt to have the legislature intervene 
in pending litigation. It is clear to us that this bill was 
intended to put an end to pending litigation against the Alaska 
Pulp Corporation in Sitka and likely litigation against the A-J 
Gold Project in Juneau, by affected property owners. There is no 
other justification for it, since th e  p r o v i s i o n s  o f  th e  b i l l  wou ld  
work a g a i n s t  the  i n t e r e s t s  o f  b u s i n e s s  p r o p e r t y  owners as w e l l  as 
o t h e r  p r o p e r t y  owners . It has been a longstanding rule of the 
Legislature not to pass bills intervening in purely private 
litigation. Yet that is precisely what is intended here. Instead, 
the promoters of this bill should be required to defend against the 
pending claims on the merits.

Thank you for your consideration of these points.

Sincerely,

Douglas K. Mertz ------^

3



/  Mr. C.J. Zane 274-9019

/  880 H S t 02OOA :
Anchorage AK 99501

Date POM Sent Constituency BIIINumbet Rwpon** Subject
04/05/93 N SB 178 SUPPORTS
OUR FAMILY OF COMPANIES, HOLLAND AMERICA LINE, WESTMAHK AND GRAY LINE OF ALASKA 
WHOLEHEARTEDLY SUPPORT THIS BILL. THE COST OF COMPLIANCE WITH THE VAST NUMBER OF LAWS AND 
REGULATIONS IS HIGH ENOUGH. ELIMINATION OF PURELY
'NUSIANCE' LAWSUITS IS LONG OVERDUE. C.J. ZANE, DIRECTOR FOR GOVERNMENT AND COMMUNITY 
RELATIONS
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Representative Brian Porter 
State Capitol 
Juneau, AK
Dear Representative Poner,
Thank you for meeting with us today. You were the first legislator with whom we have 
met in regards to SB 178, the bill limiting nuisance suits. I appreciated your points and 
arguments. They have helped us rethink our own understanding o f the bill.
In light o f that rethinking, I woulo like to clarify some o f my own points and respond to 
some that you raised.
I think that the fundamental, and ultimately constitutional, issue in question here is whether 
the state may, through a permit, enhance one person's property at the expense, or to the 
diminishment o f another's. I f  the state permits a private ''i.e. non-public) activity which 
causes an "unreasonable interference with the use or enjoyment o f real property" owned by 
another, it would constitute a "taking" and would probably be unconstitutional. The state 
may take private property, if it compensates the property owner, when it decides that it 
would be in the public's interest to do so. Condemning a property for the purposes of 
building a road would be such an example. I would be surprised if the state has the 
constitutional authority to take property, for private purposes, by simply issuing a permit.
A few comments on the permitting process:
1. The vast majority o f permits are issued without any public process. For instance, if you 
want to bum leaves in your back yard, you go down to city hall and pick up the required 
permit. There would be no public notice or public heating, and if there were, it would be 
extremely unlikely and an unreasonable burden for any o f your neighbors to appear.
2. The criteria by which an applicant is judged eligible to receive a permit rarely include the 
impacts on specific property holders. Usually permit criteria consider more general issues 
such as, in the leaf burning example, Fire safety and ambient air quali y , i.e. it would not 
consider the quality o f the air in your neighbor's yard, but just your impact on overall air 
quality.
3. A permit authorizes an activity, it rarely dictates how that activity is to be executed or 
performed. For instance, you could bum leaves on a workday morning and not disturb 
anyone, or you could burn leaves on a Sunday afternoon and smoke out your neighbor's 
barbecue. Though your leaf burning is permitted, it in no way confers on you the right to 
ruin your neighbor's dinner.
If, as SB 178 suggests, your neighbor's only recourse were to sue the state for damages, 
then in compensating your neighbor, the state is subsidizing your leaf burning and 
absolving you o f any responsibility o f being a good neighbor.

Alaska Environmental Lobby, Inc.
^  P.O. Box 22151 Juneau, Alaska 99B02

April 16, 1993



I have also talked to several lawyers who have told me that, as currently drafted, die bill 
would protect permir\.es‘ from nuisance suits even diough they were violating die terms of 
their permits.
The practical implications to SB 178 are immense. The state issues thousands and 
thousands of permits each year. I f  it were die state and not the permittee, that were 
responsible for ensuring diat the peimitted activity were performed in such a way so as to 
not create a nuisance, then: '

® There would be no incentive for die permittee, to avoid creating a nuisance.
• The state's potential liabilities would be enormous.
• The state would be forced to write such restrictive permits that any activity 

requiring a permit would become a bureaucratic and business nightmare.
Clearly this is a complicated issue. However, on reflection, it seems to me that one, SB 
178 represents a substantial erosion o f private property rights. Two, that it will cause a 
great increase in the state's intrusion into the private sector if it must now delineate how all 
peimitted activities are to be performed. And diree, that it will relieve any permit holder o f a 
great deal o f his or her civil responsibilities.
I appreciate your consideration in this matter and thanks again for meeting with us.

Russell Heath 
xecutive Director \
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This bill repeals and reenacts AS 09.45.230, which permits civil 
actions to enjoin or abate a nuisance. The existing statute currently 
provides that an action may be brought by a person whose property is
injuriously affected or whose personal enjoyment is lessened by a private
nuisance to enjoin or abate the nuisance. This current authority to bring an 
action would be narrowed by the bill, which provides that a person may not 
bring an action based on a nuisance if the occupation, structure, or act, 
including an emission or discharge, that is the subject of the action is 
authorized under the following circumstances:

(1 ) a statute or regulation;
(2 ) a license, permit, or other document issued by the state or 

federal government, or
(3) a court order or decision.

The state rarely uses this statute to enjoin or abate nuisances, 
because other state regulatory authority is usually available for those 
activiti- > where the state might be involved in abating a nuisance. 
Consequei ly, any impact that may occur will be felt by private parties rnd
there will not be a fiscal impact for the Department of Law.
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M E M O R A N D U M

TO: Representative Brian Porter
Chair, House Judiciary Committee

FROM: Senator Robin Taylor
Chair, Senate Judiciary Committed

DATE: 20  A p ril 1993

RE: SB 178 Civil Nuisance Actions:
Request for hearing

This morning Senate B ill 178 received a referral to the House 
Judiciary Committee. With this memorandum I request that a 
hearing be scheduled for this legislation at your earliest convenience.
In addition, background information for the legislation is attached 
under this cover including a sponsor statement, sectional analysis, 
supporting letters to the editor of the Sitka Sentinel, and the written 
testimony submitted to the Senate Judiciary Committee. Please note 
that the sectional analysis and sponsor statement refer specifically to 
CSSB 178 (JUD).
Thank you for your timely response fo this matter. If I can be of any 
further assistance, please do not hesitate to contact my office.

District A:
Hydcr • Ketchik*m • Kuprcanof • Meyers Chuck • Petersburg • Saxman • Sitka • Wrangell
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SB 178

Senate B ill No. 178 has been introduced to clarify existing law and to 
protect permit holders from being sued for doing conducting those 
activities which are authorized by their permit. Senate B ill No. 103 
and House B ill No. 167 are bringing Alaska's air quality control 
program into compliance with Federal standards. Simultaneously, 
mining and manufacturing businesses are developing and are likely 
to be permitted dischargers of waste water. Sim ilarly expanding 
municipalities are requiring larger power plants, waste water 
treatment plants and incinerators. Unfortunately, the likelihood of 
private nuisance lawsuits seeking damages against these permitted 
a ctiv itie s

Alaska needs to maintain its orderly society. Both the state and local 
governments must be able to permit activities or hold permits for 
their own activities without the prospect of being sued by every 
person who sim ply opposes the permitted activity.

Senate B ill No. 178 amends Alaska's general nuisance statute to 
clarify the standard to be used by courts in determining whether or 
not an act or structure is, in fact, a nuisance. The goal is to prevent 
lawsuits against permit holders when they are acting within the 
limits of their permits. Senate B ill 178 would N O T protect any 
permit holder from a nuisance action if  the permit holder exceeds or 
violates the lim its of the permit.

-Scn.it, M ajority Leader 
Chair, Judiciary’ Committee 
Vice Chair. Com munity &
Regional A ffairs

Member, State A ffairs Committee 
Comm ittee on Committees 
Western States Legislative Forestry Task Force 
Legislative Council Senator R obin  L . Taylor

SPONSOR STATEM EN T



JUDICIARY COMMITTEE SUBSTITUTE FOR SB 178
After the initial introduction of SB 178, there was concern that the 
language o f the bill as drafted could be interpreted as interfering 
with the ability of the state and local governments to protect their 
citizens from statutorily identified public nuisances. The committee 
substitute before you has been drafted to address those concerns. 
CSSB 178 (JUD) narrows the scope o f the bill and clarifies its intent to 
relate to private nuisance actions only.

Sectional Analysis; C.S.§.M7-SLLUJ>)

Section 1 OVERVIEW
AS 09.45.230 would be amended by adding two new sections. It 
preserves the right o f people to sue to abate nuisances and recover 
damages. It specifies those activities that would be protected from 
such actions, but it preserves the right o f people to sue to abate 
certain public nuisances, namely dilapidated fences (AS 03.30.030), 
houses o f prostitution (AS 09.50.170 - AS 09.50.240), outdoor 
advertising (AS 19.25.080 - AS 19.25.180) and junkyards (AS 19.27). 
Suits regarding other public nuisances would remain the 
responsibility o f government, whether state or local. Nothing in this 
section would prevent private persons from suing the responsible 
government to compel that government to abate a public nuisance.
Sec. 09.45.230(a) authorizes private persons to bring actions to 
enjoin or abate a nuisance. It also authorizes the award of damages. 
This represents no change from current law.
Sec. 09.45.230(b) specifies those actions which would be protected 
from nuisance lawsuits, such as those authorized by statute, 
regulation, permit, license or order o f an administrative agency, or 
the order or decision of a court.
Sec. 09.45.230(c) lists the section numbers of the statutes under 
which private parties could still bring actions to abate or enjoin 
public nuisances (described in the overview of Section 1).



Section 2 OVERVIEW

Section 2 changes the definition of nuisance, bringing that definition 
in line with modern legal concepts. The definition of what 
constitutes a nuisance would become more objective and, therefore, 
more consistently applied by courts.
Present law provides that a nuisance is that which injuriously affects
a person's property or lessens a person's personal enjoyment o f his 
property.
Section 2 of the bill would also add a new section to Article 4 of Title 
9 that defines a nuisance as "a substantial and unreasonable
interference with the use or enjoyment o f real property, including
water." The inclusion of "water" as real property is very important.
It will allow persons to protect private water supplies as well as 
protect private recreational developments that include water 
sources.
Section 3 OVERVIEW
Section 3 would make the amended Sec. 09.45 230 applicable to any 
pending actions. While Alaska's courts are more likely than not to 
agree that the amended Sec. 09.45.230 expresses what the modern 
trend in nuisance actions is throughout the country, the provision for 
an immediate effective date (as the bill does in Sec. 4) should notify 
the courts of the Legislature's intention that all sections of the bill 
will be deemed Alaska's law as of that enactment date. The effective 
date will clarify when permitted activities are protected.
Section 4
As noted above, Section 4 provides for an immediate effective date.



Alaska Environmental Lobby, Inc
P.O. Box 221!) 1 Juneau, Alaska 99802

Phone: 907-463-3366 
Fax: 907-463-3312

SB 178/HB 282 CIVIL NUISANCE ACTIONS
SB 178/ HB 282 "An Act Relating to Civil Nuisance Actions" would protect any permitted 
activity from legal liability for harm caused by unreasonable interference with a neighbor's 
property. An individual would not be allowed legal recourse if an activity, including noise, 
emission or discharge, is authorized by permit, license, statute, regulation, etc.
The Alaska Environmental Lobby opposes SB 178/HB 282.
* SB 178/HB 282 takes away an individual's fundamental right to protect his or her 
property.. It is not fair to prevent citizens of Alaska from having access to legal actions 
regarding permitted activities. Fishermen, native corporations, landowners and others 
would not be allowed to make civil nuisance actions against permitted activities if this 
legislation is enacted.
* A private landowner could not file a civil nuisance action against a polluter o f his or her 
property if the government has permitted the activity causing the pollution. Examples could 
include pollution from a sewer system or drilling mud pit, or noise from a zoned activity, 
such as an animal kennel.
* SB 178/ HB 282 would prevent a nuisance suit against a permitted activity even if the 
permit is being violated.
* State permits are often negotiated. Variances are often allowed when a business is not in 
compliance with its permit. According to a 1993 finding of the Citizens Oversight Council 
on oil and hazardous substances, the public is not sufficiently included in the permitting 
process and the permitting process often lacks integrity.
* This legislation appears aimed to prevent the one and only active private nuisance suit in 
Alaska. This suit complains about property damages from pollution o f the Sitka pulp mill, 
which has operated under variances from its peimit for many years. At least one attorney 
connected with the pulp mill is a prominent advocate of SB 178/ HB 282.
* SB 178/ HB 282 has statewide implications. Besides affecting citizens' fundamental 
property rights, the bill may limit, nullify or affect statutes regarding consu uction without 
approval, contaminated food, smoking, abandoned vehicles, obstructions to navigable 
water, public health nuisances, water, air and land nuisances and more (Legislative Legal 
Affairs, 4/3/93).
* The legislature has previously shown great reluctance to interfere with pending litigation. 
SB 178/ HB 282 sets a precedent that may allow litigants to attack cases o f their opponents 
in the legislature.
* SB 178/ HB 282 may be unconstitutional because it denies due process to property 
owners. It may constitute a "taking" of private property rights by the state o f Alaska, and 
therefore may make the state liable to private property owners for costs o f injury to their 
property caused by a permitted activity.
* It appears that no other state in the U.S. has a similar limitation on civil nuisance actions.
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A l a s k a  S t a t e  L e g i s l a t u r e
House of Representatives

State Capitol
O fficial Business Juneau, Alaska 9 9 8 0 1-118 2

House M ajority Leader

To: Representative Brian Porter

From: Representative Gail Phillips

Date: April 16, 1993

Re: House Bill 282 C ss  m )

(907) 163 -3 718

Please find attached comments on House Bill 282 that I have 
received from Stephen F. Sorensen, I would like to have them 
included in the bill file. Thank you.
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The Honorable Gail Pliillips
House of Representatives, State of Alaska
Capitol Building, Room 216

Re: Comments on House Bill 282 (^5 & H ^

Dear Representative Phillips:

Thank you for the opportunity of comment on House Bill 282, an act which 
would limit the ability of private landowners to bring lawsuits based upon 
nuisance. As I explained at the Alaska Miners Association breakfast meeting this 
morning, I represent mining companies as well as private landowners, including 
one private landowner in Sitka who is suing a quarrying operation on the basis of 
nuisance.

This bill, as well as the Senate’s version, SB 178, seeks to redefine "nuisance" 
to mean a "substantial and unreasonable interference with the use or enjoyment 
of real property, including water." The bill will prohibit lawsuits based upon 
nuisance when an activity is conducted pursuant to government (federal, state or 
local) license or permit. This would undermine the rights of private pr operty 
owners and would eliminate their right to peaceably enjoy their property. As 
matter of principle, if one property owner’s activities substantially and 
unreasonably interferes with another property owner’s enjoyment of her or his 
property, the owner causing the interference should be liable. This is view is 
mandated by simple fairness and concept that the legislature ought not be passing 
laws favoring the interest of one property owner over another. This bill requires 
the people of Alaska to pay for costs that ought to be borne by the person causing 
the nuisance, and presumably benefiting from it.

However, the right to use one’s property as one sees fit is not absolute. 
When a person’s use of their property substantially and unreasonably reduces the 
value or enjoyment of another’s property, claim for nuisance is the appropriate
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Comments on HB 282
remedy and the person causing the harm should be held accountable. Lawsuits 
based upon nuisances have been a part of America’s legal system and that of the 
Western World for hundreds of years. The primary purpose of lawsuits based 
upon nuisance is to protect people from diminished economic value, and loss of 
quality of life that results from other landowner’s activities.

The bill would reverse this by placing the burden of a nuisance caused by 
private activity, though conducted under a governmental permit or license, on 
private property owners who neither caused nor benefitted from the activity. 
Persons who suffered economic damage because of such activity, if rendered 
unactionable by the HB 282, may have not other recourse. The law of inverse 
condemnation is inapplicable, as it applies only where the government has taken 
some action, but not where the government’s involvement is only the issuance of 
a permit, and the action causing the economic damage is done by a private entity.

The only aspect of HB 282 that is supportable, is changing the definition of 
nuisance to "substantial and unreasonable" interference with property rights. This 
would raise the threshold of harm required to prevail in a nuisance action and 
discourage frivolous actions. I note, however, that there is no evidence that a 
nuisance cause of action has been abused to any great degree. But, the potential 
for such abuse exists and the new definition adequately addresses this potential 
problem.

I have taken this opportunity to provide you with a markup of HB 282 so 
that only the definition remains. I offer this for your consideration. The 
remainder of the bill is fatally flawed. It would deprive legitimate plaintiffs of an 
ancient, and perhaps their only, remedy for certain kinds of economic harm.

Thank you agaLi for this opportunity of provide you with my views of HB 
282. If I can be of any other assistance on this matter, or if there are any 
questions, please feel free to contact me.

Enc.: Markup of HB 282



A l l i a n c e  f c r  J u n e a u ’s  F u t u r e ,  I n c .

P O S I T I O N  OF THE A L L I A N C E  FOR J U N E A U ' S  FU T U R E  ON SB  1 7 8

T h e  A l l i a n c e  f o r  J u n e a u ' s  F u t u r e  s u p p o r t s  S e n a t e  B i l l  1 7 3  
f o r  t h e  f o l l o w i n g  r e a s o n s :

I f  b u s i n e s s  a n d  i n d u s t r y  i s  t o  i n v e s t  t i m e  a n d  c a p i t a l  i n  
A l a s k a ,  t h e y  n e e d  p r e d i c t a b l e  a n d  s t a b l e  l a v / s .  As  t h e  s i t u a t i o n  
s t a n d s  n o w ,  A l a s k a  h a s  t w o  p o t e n t i a l l y  c o n f l i c t i n g  s y s t e m s  
g o v e r n i n g  l a n d  u s e  a n d  p o l l u t i o n :  t h e  r e g u l a t o r y  s y s t e m
a d m i n i s t e r e d  b y  t h e  e x e c u t i v e  b r a n c h  o f  s t a t e  g o v e r n m e n t  a n d  t h e  
" n u i s a n c e "  s y s t e m  w h i c h  i s  c o n t r o l l e d  b y  t h e  j u d i c i a l  s y s t e m .

W h i l e  i t  i s  f a r  f r o m  p e r f e c t ,  t h e  l e g i s l a t u r e  h a s  m a d e  a 
c l e a r  c h o i c e  t h a t  t h e  r e g u l a t o r y  s y s t e m  s h o u l d  h a v e  p r i m a c y .  T h e  
l e g i s l a t u r e  s h o u l d  d e f e n d  t h e  a u t h o r i t y  o f  t h e  s y s t e m  i t  h a s  
e s t a b l i s h e d .  S B  1 7 8  w o u l d  d o  j u s t  t h a t .

W i t h o u t  t h e  p r o t e c t i o n  o f  S B  1 7 8 ,  A l a s k a  r i s k s  h a v i n g  t h e  
r e g u l a t o r y  s y s t e m  u s u r p e d  o r  s u p e r s e d e d  b y  a  j u d i c i a l l y  c r e a t e d  
" n u i s a n c e "  s y s t e m .  T h e  r e s u l t i n g  u n c e r t a i n t y  i n  t h e  l a v ;  w i l l  
s u i - e l y  d r i v e  b u s i n e s s  a n d  i n d u s t r y  a w a y  f r o m  o u r  s t a t e .

S B  1 7 8  m a k e s  a n o t h e r  m u c h  n e e d e d  c o r r e c t i o n  t o  o u r  n u i s a n c e  
s t a t u t e s .  T h e  t r a d i t i o n a l  s t a n d a r d  f o r  n u i s a n c e  s u i t s  d e v e l o p e d  
t h r o u g h  h u n d r e d s  o f  y e a r s  o f  t h e  c o m m o n  l a v ;  w a s  t h a t  a n  
i n t e r f e r e n c e  h a d  t o  b e  " s u b s t a n t i a l  a n d  u n r e a s o n a b l e . "  O u r  
s t a t u t e ,  AS 0 S ' . 4 5 . 2 3 0 ,  h a s  d e p a r t e d  f r o m  t h e  e s t a b l i s h e d  s t a n d a r d  
a n d  e n d o r s e d  o n e  t h a t  i s  m u c h  m o r e  s u b j e c t i v e  a n d  p e r s o n a l .
A g a i n ,  t h e  u n c e r t a i n t y  o f  t h i s  s t a n d a r d  i s  h a r m f u l  t o  a  s t a b l e  
l e g a l  e n v i r o n n e n t .

S B  1 7 8  w i l l  r e e s t a b l i s h  t h e  t r a d i t i o n a l  c o m m on  l a v ;  n u i s a n c e  
s t a n d a r d  o f  a  r e q u i r e m e n t  o f  " s u b s t a n t i a l  a n d  u n r e a s o n a b l e "  
i n t e r f e r e n c e  w i t h  p r o p e r t y .

U n c e r t a i n t y  i n  t h e  l a v ;  i s  h a r m f u l  t o  t h o s e  wh o  w o u l d  d e v e l o p  
A l a s k a  r e s o u r c e s  a n d  p r o v i d e  a  s t a b l e  e c o n o m i c  f u t u r e  f o r  o u r  
s t a t e .  B u t  b e y o n d  t h a t ,  i t  i s  m o s t  h a r m f u l  t o  t h e  p u b l i c ' s  
r e s p e c t  f o r  g o v e r n m e n t .  S B  1 7 8  t a k e s  o n e  s m a l l  s t e p  t o  t h e  l e g a l  
s t a b i l i t y  we n e e d .

T h e  A l l i a n c e  f o r  J u n e a u ' s  F u t u r e  i s  a n  o r g a n i z a t i o n  o f
n t s  wh o  s u p p o r t  r e a s o n a b l e  
e a u  a r e a  a n d  t h r o u g h o u t  A l a s k a .

E x e c u t i v e  D i r e c t o r

RO. Box 2-1143 • Juneau, Alaska 99802*1143 • 586-2495 • FAX 586-2494
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Senate Bill 178

The Alaska State Chamber of Commerce has endorsed Senate Bill 178 
as necessary to provide a good business climate in Alaska as well 
as to enable private citizens, the State of Alaska, and local 
government to protect their property from unreasonable intrusions.

Alaska's present nuisance law allows a person to sue his neighbor 
if he believes that his "personal enjoyment” of his property is 
lessened by his neighbor's activities. This is a very individual 
and subjective standard by which to judge the neighbor’s actions. 
What may lessen one person's "personal enjoyment" of his or her 
property may not bother anyone else. The neighbor should be found 
liable only if what he is doing would be a nuisance to nearly 
everyone else in the community. In other words, "personal enjoyment1 
should be a standard that reflects the entire community.

What Senate Bill No. 178 does is change the standard by which a 
nuisance would be judged from "injuriously affected" or "lessened 
personal enjoyment" to "substantial and unreasonable interference." 
This makes the determination of what constitutes a nuisance a 
reflection of how an entire community functions.

Senate Bill No. 178 would also significantly reduce nuisance law 
suits brought against businesses and operations complying with 
conditions of their respective permits, i.e., air emissions, 
water discharges, noise, etc.

The Alaska State Chamber of Commerce believes that Senate Bill 178 
strikes that proper balance between private interests, private and 
public interests, and creates the level playing field that makes 
possible economic development in Alaska and the protection of the 
environment.
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April 1, 1993
&PN - & F£C0

Senator Robin Taylor 
Chair
Senate Judiciary Committee 
State Capitol 
Juneau, Alaska 99801

SUBJECT: SB 172 Regarding Awarding of Attorneys Fees and Costs and
Civil Actions to Effectuate or Vindicate a Public Policy 
of the State

Dear Senator T&ylor:

The Municipality of Anchorage is very interested in a bill 
addressing the subject raised in Senate Bill 172, attorneys fees in 
public interest litigation. In recent years the Municipality of 
Anchorage han incurred expenses relating to "public interest 
litigation" in situations where the public interest in avoiding 
unnecessary municipal legal expenses appears to outweigh the public 
interest allegedly served by the litigation.

In some situations the Municipality of Anchorage has taken a 
position asserting a good faith interpretation of the applicable 
statutes and been forced to defend that interpretation in court. 
After a successful defense of that interpretation the public, 
interest litigant doctrine has been applied to preclude the 
Municipality from recovering attorneys fees in cases relating to 
issues of "public interest" unless the suit is declared frivolous 
by the court.

In some other situations the Municipality may defend a good faith 
interpretation of the applicable statutes only to find that that 
interpretation, however reasonable, is different than the 
interpretatioh utilized by the courts. Where the opposing party is 
a "public interest litigant" the Municipality may be required to 
pay full attorneys fees regardless of the economic resources of the 
"public interest" party.

As the costs of litigation increase, this potential liability for 
defending against any public interest litigation creates a strong 
motivation for government attorneys to use very restrictive 
interpretatidns of statutes when giving advice to legislative or

T O d
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executive bodies. Whore the public interest litigant doctrine 
creates a financial liability in the event of any challenge to an 
executive or legislative decision either in the form of attorneys 
expenses or liability for attorneys fees to the opposing party, and 
there is no possibility for compensation in the event of a 
successful defense of the government's position, the frankness and 
variety of options presented in legal advice offered to legislative 
and executive decision makers may be adversely affected.

The Anchorage Municipal Attorney strongly endorses the concept set 
out in senate Bill 172. The bill could go even farther and, using 
the Federal Equal Access to Justice Aot, 28 JSC § 2412, as a 
pattern, could protect governmental entities from responsibility 
for full attorneys fees where the position of the government or 
governmental agency was substantially justified.

Sincerely,

McVeigh 
Municipal Attorney

mi \lt̂\mcvaigh\hoiisa/dp
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April 13, 1993

The Honorable Robin Taylor 
The State Senate, State of Alaska 
Capitol Building, Room 30 
Juneau, Alaska 99801

Re: Senate Bill 178/House Bill 282
Dear Senator Taylor:

Yesterday, the Senate Judiciary Committee heard testimony on Senate Bill 
178, an act which would limit the ability of private landowners to bring lawsuits based 
upon nuisance. Due to a family emergency, I was unable to testify at the hearing. 
A companion Bill, HB 282, has also just been introduced.

Sealaska Corporation strongly supports some elements of the bill, but strongly 
opposes others. While I was not able to appear before the committee to pass along 
Sealaska’s position on this bill personally, I want to take this opportunity to do so. 
A copy of Sealaska’s comments on Senate Bill 178 is enclosed, and applies equally 
to HB 282.

These bills would narrow the definition of "nuisance" to mean "a substantial 
and unreasonable interference with the use of an enjoyment of real property, 
including water." By narrowing the definition of "nuisance", the bill would help 
eliminate lawsuits which are frivolous or brought merely to harass. Sealaska believes 
that lawsuits based on nuisance are only warranted if the interference with property 
rights is "substantial and unreasonable," and therefore supports Section 2 of the bill.

The bill also bars lawsuits based on nuisance when an activity is conducted 
pursuant to a government license or permit. Sealaska believes that this would 
undermine the rights of private property owners, and would limit their right to 
peaceably enjoy their property. As a matter of principle, Sealaska believes that if

SEALASKA CORPORATION ONE Sealaska Plaza, Suite 400, Juneau, Alaska 99801-1276 Phone (907) 586-1612
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peaceably enjoy their property. As a matter of principle, Sealaska believes that if 
one property owner’s activities substantially and unreasonably interfere with another 
property owner’s enjoyment of his or her property, the property owner causing the 
interference should be liable. This belief is based on simple fairness, and the belief 
that the legislature should not favor the interests of one property owner over those 
of another. Sealaska, therefore, strongly opposes the remainder of SB 178 and 
HB 282. I have taken the liberty of enclosing a proposed revision that would change 
the definition as suggested by both bills, but which deletes the negative aspects. I 
offer this for your consideration.

Thank you for taking the time to review Sealaska’s comments. If you have any 
questions, please do not hesitate to call.

Sincerely yours,

Resource Management
RWL/bjw
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SEALASKA CORPORATION

COMMENTS ON SENATE B IL L  178 
An Act Relating to Civil Nuisance Actions

This proposed legislation seeks to limit both public and private rights o f action 
against activities that are conducted pursuant to various state or federai statutes, 
regulations, licenses, permits, or other documents, or by court order.

SB 178 would narrow the definition o f "nuisance" to mean "a substantial and 
unreasonable interference with the use and enjoyment o f real property, including water." 
The definition in current State law (A.S. 09.45.230) is that an action may be brought by a 
person whose property is "injuriously affected or whose personal enjoyment is lessened."

As the largest owner o f private lands in Southeast Alaska, Sealaska agrees 
that the existing definition is too broad and might encourage frivolous claims based on a 
person’s subjective perception that his o r her "enjoyment" o f a property interest has been 
’lessened." The proposed language would add the requirements that the interference be 
both substantial and unreasonable. As a matter o f policy, Sealaska believes that lawsuits 
should not be brought unless the problem is substantial, and the interference is 
unreasonable. This narrower definition should go a long way towards reducing frivolous 
lawsuits. It strikes a good balance between the right to use one’s property as one sees fit, 
and the right to peaceably enjoy one’s property without undue interference from others.

However, the right to use one’s property as one sees fit is not absolute. When 
one person’s use o f property substantially reduces the value o f another’s property, it is 
appropriate that the person who causes the harm should be liable to the other property 
owner.

Lawsuits based upon nuisance have been recognized in our legal system fo r 
hundreds o f years where one person’s activity diminishes the use and enjoyment o f another’s 
property. The purpose o f lawsuits based upon nuisance is to protect people from 
diminished economic value, and loss o f quality o f life that results from that use.

When brought for legitimate reasons, lawsuits based on nuisance encourage 
the economically efficient use o f property by forcing a person to consider the impact o f his 
actions on others. For this reason, the balance o f SB 178 may be overbroad in its efforts to 
limit such litigation. I f  a nuisance is defined as a substantial and unreasonable interference, 
then Sealaska believes that a private party should have recourse to the courts to abate it. 
The current common law principle is based on the simple notion o f fairness -- that a person 
who benefits from the use o f property should be required to pay for any substantial harm 
that use causes to others.



Jus* because the government agency, individual, o r company creating the 
nuisance does so under some type o f government permit does not assure that individual 
property interests will be protected. This Bill does not say that the creator o f the jiuisance 
must be in compliance with the permit or even that there is a net economic benefit to the 
activity. Far more importantly, government permit decisions do not purport to settle o t te r 
people’s rights. It may well be that a person whose property is "substantially and 
unreasonably" interfered with would not have even participated in the agency permit 
proceeding, and even if he did participate, he would not have received the formal rights that 
are necessary before an individual’s property rights can be impaired. The effect would be to 
force one group o f property owners to subsidize another fo r what should be borne as a cost 
o f doing business.

Sealaska endorses the concept o f eliminating frivolous and unnecessary 
litigation as impediments to legitimate activities. Changing the definition as suggested in SB 
178 will accomplish that goal in most cases. It is overkill to go beyond that by eliminating 
the centuries-old private property interest o f abatement o f nuisances through the courts. It 
sacrifices one important individual property right in order to promote another.

Accordingly, Sealaska Corporation supports Sec. 2 o f SB 178 to the extent 
t hat it would clarify the definition o f "nuisance" in A.S. 09.45.255. Sealaska opposes the 
balance o f the Bilfthat would unduiy restrict private property owners from  access to the 
courts to protect their interests.

Page 2 - Comments on SB 178



Alaska Forest Association, Inc.
111 STEDMAN SUITE 200 
KETCHIKAN, ALASKA 99901-6599 
Ptions 807-225-6114 
WX 907-225-5920

Statement of Support 

Senate Bill 178 - Civil Nuisance Suits

The Alaska Forest Association 13 in full support of Senate Bill 
178. Under current law, a business or individual can be sued under 
a "nuisance" action even if they are operating in compliance with 
applicable laws and permits. This bill would allow a nuisance suit 
to be brought only if the subjeot of the action is out of 
compliance with a law, regulation, permit or court order.

T.e. 'source development operations and other business entities are 
required to comply with an entire realm of laws, regulations and 
permits that are subject to public scrutiny. If the business is 
operating within these boundaries then they should not be subject 
-,o litigation under a nuisance suit.

The Alaska Forest Association uxrges passage of SB 178.

SERVING ALASKA'S FOREST INDUSTRY-
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TESTIMONY OF DAVE MATTHEWS 
FOR THE 

ALASKA FOREST ASSOCIATION

My name is Dava Matthews* I am acting manager o£ the
Alaska Forest Association (AM), The AFA submits this testimony 
for the record, The AFA is a private, non-profit organization 
comprised of companies Involved in Alaska's Sorest products 
industry on federal, state and private lands, The Aesooiation has 
119 member companies which are directly involved in the industryn 
The AFA provides more than 4,063 direct, ye&r-round jobs. The 
Association has 200 associate member companies which provide goods 
and services to Alaska timber industries.

. Senate Bill 178 only makes common sense. Ii  an agency 
has determined that an activity it in the publio interest and 
issued a permit allowing it, why should anyone be able to sue the 
permit holder based on doing what is authorised by that permit? a. 
permit should be a shield from nuisance lawsuits. Accordingly, the 
AFA strongly supports passage of Senate Sill 17B.



ALASKA MINERS ASSOCIATION, INC.
501 West Northern Lights Boulevard, Suite 203, Anchorage, Alaska 99503 lax: (907)278-7997 telephone: ^07) 276-0347

April 5, 1993

Honorable Robin Taylor 
Chairman
Senate Judiciary Committee 
Alaska State Legislature 
Juneau, AK 99801-1182

Re: SB-178, Civil Nuisance Actions

On behalf of the Alaska Miners Association I wish to go on record 
in support of SB-178 which deals with civil imisance suits that are 
filed opposing projects which are legal and covered by existing 
laws or permits. This bill is important for several reasons.

If an individual or company is conducting its business within the 
law, there should be nothing in statute that would encourage third 
parties to file nuisance suits against the activity.

This bill will remove one of the incentives for groups or 
individuals to file nuisance lawsuits. By removing the financial 
incentive, this bill should decrease the number of suits that are 
filed to merely harass and stall projects.

If fewer nuisance suits result, individual miners and companies 
will have one less artificial uncertainty when trying to develop a 
project.

Lastly, passage of this bill will provide additional tangible 
evidence to the international mining industry that Alaska truly 
wants mineral development and that the Alaska State Legislature is 
interested in removing the impediments to responsible mineral 
development.

Steven C. Borell, P.E. 
Executive Director
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201 Arctic Slope Avenue #200 
Anchorage, Alaska 99518 
(907) 344-2661

April 7, 1993

TESTIMONY OF STEPHEN T. LEWIS 
IN SUPPORT OF S.B. 178

I, Stephen T. Lewis, testify as follows in support of Senate 

Bill 178:

1. The existing array of environmental regulations already 

imposes substantial and comprehensive requirements on industry. 

Compliance with environmental regulations needs detailed and long- 

range planning and substantial economic investment. Industry needs 

the assurance that if it obtains appropriate environmental permits 

and complies with them, it cannot be sued simply because an 

individual alleges that his or her "personal enjoyment" is impaired 

by the permitted activity. The agencies already address the 

questions of whether property will be injuriously affected or the 

personal enjoyment of Alaskans will be affected when they make 

permitting determinations.

2. Environmental permitting issues are committed to the 

regulatory authorities because the agencies are better able than 

the courts to decide detailed technical questions and to perform 

the balancing of interests that permitting decisions can involve.

3. Individuals that oppose development projects or complain 

that projects will affect their enjoyment of their property already 

are afforded ample opportunities to be heard in the regulatory 

permitting process, and they potentially can appeal agency



determinations Private lawsuits raise issues that are

substantial!, the same as those addressed in the permitting 

process. They waste the courts' time and unfairly allow private 

plaintiffs a "second bite at the apple" to shut down business

4. There is no reason to believe that the courts make fairer 

or more accurate decisions than the permitting agencies. The 

adversary system employed by the courts is particularly ill-suited 

to address the complex technical and policy issues presented in the 

field of environmental regulation. "Nuisance" suits can pose a 

real danger that a court will erroneously shut down a project that 

the agencies have accurately determined to be a lawful and prudent 

use of resources.

5. Allowing "nuisance suits" to challenge permitting 

decisions undermines the regulatory process. The regulated 

community will have less respect for and less willingness to work 

with the agencies if agency determinations cannot provide the 

certainty necessary to prudent business planning. In effect, 

allowing individuals who are disappointed by the permit process to 

ignore agency determinations and file private nuisance lawsuits 

means that an agency determination that stops a project is binding, 

but one that allows a business to operate is provisional. This 

creates an impossible situation for orderly environmental 

regulation and for Alaska.

activities.

Respectfully submitted

Chairman, Petro Star Inc
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Robinson, Beis wenger & Ehrhardt 
Lawyers 

35401 Kenai Spur Highway 
Soldctna, Alaska 99669

Gordon G. Goodman • Associate Telephone: (907)262-9164 
Telecopier: (907)262-7034 
Toll Free: 1(800)770*9164

April 5,1993 

Sfint.yifi,EAX

Senate Judiciary Committee
State Capitol
Juneau, AK 99801-1182

Re: Senate Bill 178

To Whom It May Concern:

Attached to this letter you will find a position paper setting forth the 
critical reasons why Alaska property owners should not have their property 
rights extinguished by passage of Senate Bill 178. Senate Bill 178 is a bill 
intended to protect polluters, including the Alaska Pulp Corporation, from 
legal liability for harm caused by pollution of their neighbor’s property.

Thank you for your attention to this matter.

Sincerely,

PE/rm
Enclosure

PETE EHRHARDT 
Attorney at Law
(Counsel in a nuisance suit against 
Alaska Pulp Corporation).

Arthur S. Robinson • Allan Beiswenger • Peter Ehrhardt



POSITION PAPER ON S.B. 178
"An Act Relating to Civil Nuisance Actions"
April 2,1993

1. Senate Bill 178 should not pass. It has been introduced at the 
eleventh hour in an attempt to protect the Sitka pulp mill against private 
nuisance suits by landowners. The bill would allow this mill to go on 
polluting and prevent victims of this pollution from doing anything about it.

2. The right of an Alaskan to maintain a private nuisance action 
to protect his property is fundamental. If this act goes forward companies 
who engage in permitted activity approved by the state will claim that 
private actions by fishermen, native corporations, landowners, and other 
persons cannot be maintained because the activity was permitted by the 
state. Furthermore, as written, the bill would prevent a suit for nuisance 
against a permitted polluter even if the permit was violated.

3. A private landowner could not maintain an action against a 
polluter of his property if the government, for example the Department of 
Environmental Conservation, had permitted the activity such as a sewer 
system or drilling mud reserve pit.

4. So far as is known, no other state has a similar limitation on 
nuisance actions.

5. The bill is probably unconstitutional because of two problems.
a. It denies due procesB to property owners.
b. It constitutes a "taking" of private property rights by the

State of Alaska and may make the State of Alaska liable to private property 
owners for the cost of an injury to their property caused by a permitted 
activity.

6. S.B. 178 ignores the findings made by the Citizens Oversight 
Council on oil and other hazardous substances. In February 1993, the 
council found that the public is not sufficiently included in the permitting 
process and that the permitting process itself often lacked integrity. S.B. 
178 uses permits to immunize polluters from liability. This should not be 
allowed in light of the findings of the Oversight Committee.
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To: Senator Robin Taylor
From: Harold Thompson
Date: 4/13/93

Re: Senate Bill 178

Sitka Sound Seafoods is in favor or S3 178 and think it makes sense. 

I hope you can support the bill. Thanks for your consideration.

Regards,

Harold Thompson 
President

(007) 747-6663 
TELEFAX (807) 747-6268 

^ T e l e x  090-43-391 SSSZAFOOD SKA®  BE?"1 FRESH AND FROZEN SALMON, COD, BLACK COD, HALIBUT, ROCK FISH, CRAB, HERRING
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Aprii 12, 1993

Robin Taylor, Chairman 
Senate judiciary Committee 

D . r- n , State Capitol, Rm. 30l<eal Estate Brokerage . ^
. . , Juneau, AK 99801-1182

Investments 
Financial Planning

Apliraisals
Accounting
Bookkeeping
Consulting

RE: Senate Bill No. 178 - Limiting Private Property Rights 

Dear Senator Taylor:

Each year government places further restrictions on the rights of private property 
owners. I'm opposed to this legislation (SB 178) since it will make it even more 
difficult for property owners to obtain relief from actions by others having a 
negative impact on privately held property. I believe this legislation to be 
unconstitutional as it severely limits the rights of private property owners to the 
quiet enjoyment of their property.

If the government has erred and the only option left is the courts, then this righ t 
shou ld  n o t be res tric ted  by government. Serious impacts could render private 
property worthless or destroy one's constitutionally guaranteed right of quite 
enjoyment. This bill would give government even more power over my property. 
Shame on you!

TH E  BILL O F  RIGHTS 
ARTICLE V

"...nor be deprived of life, liberty, or property, without due process of law, 
nor shall private property be taken for public use without just 
compensation."

Sincerely,

Peter M. Enticknap

cc: Senator Rick Halford 
Senator George Jacko 
Senator Dave Donley 
Senator Suzanne Little 
Senator Fred Zharoff
Rick Hunter, President, AK Association of Realtors

840 Muncaster Road • P.O. Box 1086 • Haines, Alaska 99827  
Phone/Fax (907 ) 766*2240
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To: Senate Judiciary Committee
Eighteenth Legislature
State of Alaska
Juneau, AK

From: Dr. Ronn E. Dick, Associate Professor
Natural Resources 
801 Lincoln St.
Sitka, AK 99835

Dear Sirs:

X am writing as a concerned citizen and as a natural resource 
management professional to comment on Senate Bill No. 178, "An Act 
relating to civil nuisance actions."

My concerns are both procedural and substantive.
Procedurally, I am distressed by the fast track upon which 

this piece of legislation has been placed. The Bill was introduced 
on Wednesday, March 31 and only two working days later the hearings 
are being held. I have to wonder why this Bill has such priority 
and who has decided to assign it that priority. The time frame 
simply does not give anyone in the public or legislature to prepare 
for detailed consideration of the Bill's merit. In addition, no 
other legislative committee is scheduled to hold hearings on this 
Bill.

Substantively, I have even more serious concerns. On the face 
of it, this is an obvious, cynical and corrupt exercise of power by 
an elected representative of the people of Alaska who has decided 
to do the bidding of powerful, wealthy corporations. This 
legislation is in direct response to a lawsuit against Alaska Pulp 
Corporation because of its pollution of Sitka Sound and the effects 
of this pollution on the waterfront property owners in Sitka Sound. 
It is ironical that that the special interests of the two pulp 
mills^ in SE Alaska, especially Alaska Pulp Corporation (APC), 
benefit from this Bill. It is ironical because it is these pulp 
mills that complain the most about the influence of "special 
interests", on legislation.

Rather than get into the legal details and nuances of such a 
Legislative Act with respect to individual property rights and due. 
process, I will focus my comments on the underlying principles of; 
justice that this Act violates. Since this Act exempts any polluter 
from liability if they have the permission of the government to^ 
pollute (by virtue of statute or regulation, license or permit, or* 
court order of decision), it is absolutely essential that the 
integrity of the "permission" prujess be untainted. The fact is; 
that this permitting process is often lacking of integrity and 
often involve* collusion between the permitting agencies and the 
polluters.

It is a fact that APC and the State of Alaska Department of* 
Environmental Conservation (DEC) have had numerous private meetings 
to agree upon acceptable pollution standards. Generally, APC



informs DEC about the current level of discharge of specific 
pollutants and DEC writes the standards so that those levels of 
discharge can b© maintained.

It is a fact that DEC often fails to enforce violation of the 
standards or to enforce their own regulations. An excellent 
example of DEC's refusal to enforce their own regulations is DEC'S 
20+ year refusal to enforce Air Quality Regulation 18 AAC 50.110 
Air Pollution Prohibited (Effective 5/26/1972) . The Sitka 
Conservation Society filed an administrative appeal regarding the 
DEC'S failure with respect to this regulation four years ago and 
the appeal was decided in favor of the* Sitka Conservation Society 
in May of 1992. In short, this regulation placed the burden of 
proof on the polluter to prove that the pollution they create is 
NOT injurious to human health or welfare, animal or plant life, or 
PROPERTY, or which would unreasonably, interfere with the enjoyment 
of life or property. DEC still has NEVER enforced this regulation 
in the past and has not enforced this regulation in spite of the 
appeal decision almost one year ago.

Now, the Alaska State Legislature is considering a Bill that 
would disenfranchise the public, the citizens of Alaska, from 
seeking legal redress when the State Government and corporations 
collude to circumvent the laws and regulations of the state.

Frankly, this legislation threatens the credibility of our 
State government and I believe is politically and socially 
destabilizing* It destroys checks and balances and leaves the 
citizens of Alaska without any acceptable means of protecting 
themselves from corporate excesses. This Act should not have been 
written in the first place. It most certainly should not receive 
the approval of the Senate Judiciary Committee.

R?5nn E. Dick, Ph.D. 
Forest Resources
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. Page 2, Daily Sitka Sentinel, Sitka, Alaska, Tuesday, March 10,1992

t L E T T E R S  T O  T H E  E D I T O R

j  Alaska Pulp
i'Dcar Editor: I am writing this letter 

concerning the class action suit filed 
•„against Alaska Pulp Corporation o f 
' Sitka, Alaska.

In the Sitka Sentinel, March 2,
I 1992, it states that "some Sitka resi­
dents have filed a class-action suit 
. against Alaska Pulp Corp., claiming 
' the mill recklessly polluted the com­
munity, damaging the quality o f life 
o f waterfront property owners." It 
further states that " it  seeks an undc- 

> termincd amount o f damages on be­
half o f environmental activist Larry 
Edwards and about 150 owners o f wa­
terfront property they c la in  is affected 
by m ill pollution."

I have lived in Sitka for 46 years, 
having moved here when I was 22- 
years-old. I also live on waterfront 
property.

This past year I have enjoyed a 
weekly bridge session with several o f 
my longtime friends, among them two 
close friends, who live on the beach 
close to the mill. We have observed 
pods o f whales for months at a time in 
die area, as well as seals and sea lions. 
Seals have come in large groups and 
can be counted in the hundreds. In 
fact many o f us have remarked that 
we have not seen as much wildlife in 
years as we have seen this year.

I have lived in Sitka before and af­
ter the pulp mill was built. I, and 

. many others, can say the town is bet­
ter now. Concerning the air, it is a 
well-known fact here that the smoke 
coming from wood stoves, particular­
ly in the hospital, school and Swan 
Lake District, can be seen and smelled 
for miles. The pulp m ill should not be 
blamed for all the air pollution. In this 
same newspaper article it is stated that 
“ mill officials have spent nearly $100 
million on pollution control since 
1968 and report operating expenses o f 
the' equipment total $12 million a 
year.”  Nothing as far as I know has 
been spent on cleaning up the wood 
smoke problem.

One "of my late husband’s favorite 
places to Fish, before and after the 
.pulp mill, was Long Island. After his 
death our family set up a James Reed­
er Long Island Memorial Scholarship 
Fund at Sheldon Jackson Colleg ,o 
be used for a student majoring in fish­
eries. ■

I think we should support the pulp 
mill and its endeavors to fun a clean, 
efficient plant. 1 also believe the "1 5 0  
owners o f waterfront property" 
should put their name where the pub­
l ic  can know who they are. To date I 
can find only one.
. . • . E i le e n  G . R e e d e r ,  S i t k a



Page 2, Daily Sitka Sentinel, Sitka, Alaska, Thursday, March 12,1992

L E T T E R S  T O  T H E  E D I T O R
• Supports APC. .

Dear Editor: I am concerned about 
the class-aciion suit filed against 
Alaska Pulp Corp. o f Sitka. ■

What a beautiful country we li” e 
in! Wooded islands and streams em/>- 
tying into Silver Bay. There is a sm r.l 
stream about 500 feet from my home 
and on these waters beautiful wild 
ducks come to gather in-flocks for 
their journey both north .and south; 
sometimes fo r a prolonged stay.

Yes, I have lived on the beach at 
Thimbleberry Bay, a beautiful natural 
harbor, since 1 9 6 5 .1 prefer this loca­
tion above any other that I know of. 
This property was purchased previous 
to the start-up o f the mill and has not 
changed. We have seals, whales and 
porpoises in our waters and what a 
pleasure it is for me to watch them 
frolic and invite the boat people to a 
race!

There is also a fish hatchery just a 
mile or so farther up the bay from the 
Alaska Pulp mill. On the hills above 
the mill there are beautiful- trees, and 
lakes where fishermen enjoy catching 
fish. A very interesting hike fo r these

J  fishermen. #»*?.• :
I am one o f the "O lder People,’.’  90 

years o f age, who has in the past years 
enjoyed both the hiking;to the above 
lakes and fishing on our boat, Tierrah, 
in the area across the bay: from our 
home and a ll along the Eastern Chan­nel. v r . ; ; / - .  •

Now I enjoy a walk every day, 
weather permitting, up my road to the 
mail box. It is a good quarter mile ' 
hike uphill, among beautiful trees, and 
in clear, invigorating air. It is unbe­
lievable the height and beauty o f the 
trees that I have enjoyed since I have 
lived here these 27 years. •' '•

Since the m ill has come to Sitka the 
town has grown from 3,500 to 8,700 
people; new streets and. many beauti-, 
ful homes'have been built. There are’- ' 
new stores that offer everything from 
food to clothing, furniture, fuel oil and . 
most necessities o f life. Also appear­
ing is tourism, an airport for the large 
planes, and a bridge connecting Ml 
Edgecumbc to Sitka.

Many boats‘ are owned here from j 
big seiners, trollcrs, pleasure crafts j 
down to canoes, rowboats, kayaks, i 
and dingies and many o f the owners I , 

, have heard say they enjoy the Sitka : 
j  area as one o f  their favorite places.

This is a beautiful, scenic, clean air, 
wild and natural town to live in and I 
want it to slay as it is, with the Alaska 
Pulp mill here, as they make it possi­
ble fo r all to have a better quality o f 
life.

H arrie t Stein, Sitka



Page 2, Daily Sitka Sentinel, Sitka, Alaska, Monday, March 16,1992

L E T T E R S  T O  T H E  E D I T O R

Supports APC
Dear Editor: Since I have lived and 
enjoyed my beach property on Thim- 
blebeny Bay since 1948 ,1 would like 
to evidence my disbelief that anyone 
could consider their property polluted 1 
by Alaska Pulp Corp. as Larry Ed- I 
wards’ class action suit indicates.
;• My three sons, all their friends, and l 
now their children, as well as numer- ; 
ous visitors from out o f town, over the 
years have enjoyed this property for 
swimming, fishing, boating and just 
enjoying the beauty and clear air. My 
sons and grandchildren are healthy.' i 

In the early years o f Alaska Lumber I 
and Pulp Corp. there was enough pol- 1 
lution to cause less marine plant-life 
on the beach. Since the mill has put in . 
their treatment plants, an area taking I 
up nearly as much land as the mill it - I 
self, a ll marine life  is now prevalant. I

believe the liquor they are now releas­
ing is benefiung the marine life. This 
is evidenced by Silver Bay teeming 
with whales, porpoises, seals, otter, 
etc.

For my hobby business in seaweed 
and shells, I know most o f the beaches : 
around Sitka. At Herring Cove shore- 1 
line, a bay adjacent to the m ill, I get 
some o f my finest and best seaweed.

I  would like to ask Larry Edwards, 
and other people so critical o f o t r Sit­
ka m ill, why they settled and bought 
homes in this area? They purchased 
their property after the m ill was estab­
lished and there has been nothing but 
improvements since then.

I agree with Eileen Reeder's letter ! 
that the 150 owners o f  waterfront 
property “ should put their name 
where the public can know who they 
are.”  I have called many waterfronL 
property owners and fail to find any o f 
the 150 who wish to sue the mill. 
Who are they?

We wish people would not harass 
us in our beautiful area and allow us 
to have the quality o f life  .we now . 
have. ' /'

M ary Richards S~rvela, Sitka



Page 2, Daily Sitka Sentinel, Sitka, Alaska, Monday, March 23, 1992

L E T T E R S T O T H E  E D I T O R ......
^'Supports APC ricncc what polluted air is really like.

. " . I I I  have not experienced ;any air and :
Dear,Editor:.This letter concerns the“ .water.pollution oDany great magm- 
class action suit filed against Alaska tude in Sitka, like some people like to
Pulp Corp. o f Sitka. ~  have you believe.

The Sitka Sentinel March 2 article My family and.l and friends have
states ,” Somc Sitka residents have spent many enjoyable hours here on 

! filed a class-action suit against Alaska the bay, swimming, water skiing. 
Pulp Corp., claiming the mill reck- * boating and picnicking. When friends 
lessly polluted the community, dam- and relatives come up to visit from the 
aging Lhe.quality o f life o f waterfront Lower48  usually their first words are-
property owners”  and that it seeks how clean the air is and what wonder-.
"an undetermined amount o f damages ful water we have. APC has bent ovcr~
on behalf o f environmental activist backwards to keep iL that way. They'-'
Lairy Edwards and about 150 owners are always willing to help our com-’,
o f waterfront property they claim is munity in many activities dial helps..1
affected by m ihpollu tion." the youth and Sitka citizens. It has

never been their intention to pollute.
1 have lived on waterfront property 1 resent the implications that are be-' 

close to the mill for 34 years and have . ing given aoout this being a place 
: enjoyed every minute o f it! Being with “ dirty water and dirty air.”  I be-....
■ right on the water has given my fami-'"- licve-the quality o f life much im-“
j ly; and me many hours o f pleasure ~ proved for the people o f Sitka since_
; watching the whales, seals, otter, birds“^'APC came to town and that we should*
i  and deer and once in awhile a Canadi-' V do a ll what we can to 'support them in

am goose drops by for lunch on our their efforts to maintain and run a
|  lawn.-W e feel fortunate to live so'.‘ 'clean, efficient p la n c - ijf :- -.=••
t  close to so much w ild life .--—  .a.£LWbo are these l50Vwaterfront peo- .
j  • Prior to this time we lived in Wash- ' p leT l also do not know who they are.

inglon.fqi7.16 years near Ml Rainier -; This will always be “ home,”  and
wbere^e^enjoycdi’anr.abundance- ofefcwherejliiniend to spend the rest of my ~ wildlifetandclean air;? However,* driv-v* Hfe&ggsg-.• * *•.«•*■ 
ing'in-the'iTacoma area you can expe-“ .'?""*f?if?- Verle K ram er, Sitka
MiCiOHtSfefe*-.. • • ..

! ■ x.V jtf K f . w r f . y :  f  -■•••    J -  • .



page 2, Dnily Silica Sentinel, S itka, A laska, Tuesday, M arch 2 4 , 1992

L E T T E R S  T O  T H E  E D I T O R

"M o re  APC Support
Dear Editor: It was with sadness and 
mixed emotions when 1 read in the 
Ketchikan Daily News about another 
efton by the preservationists to force 
ihe Alaska Pulp Corp. to close their 
doors.
.. These people will stop at no end to 
not only close the life blood of Silica, 
bub eventually the fisheries and any 
other development.
..Where is the silent majority? it is 

past time to stand up for your future. 
We in Ketchikan, a short time ago, 
were forced to have an advisory elec­
tion (in regard to the U.S. Navy 
acoustic submarine testing facility). 
We. the silent majority, mobilized and 
more than proved the "antis”  wrong.

In looking at these same people, it 
is readily evident that their only inter­
est, is to stop any development, 
whether it be the Tongass National 
Forest, Glacier Bay, sport fishing, etc.

I can remember when, in 1956. Sil­
ica was just a small fishing village, in 
conjunction with some assistance 
from the government at Japonski Is­
land. Look at Sitka today. Sure 
tourism is great and hopefully fishing 
w ill continue to be good, but face it, 
who can survive on a few months' 
employment?

Look what Alaska Pulp Corp. has 
done for the people of Sitka, let alone 
Sitka itself.

'That bale of pulp that Alaska Pulp 
Corp. produces provides many dol­
lars. not only in direct payroll wages 
for the employees, but taxes (to oper­
ate the City of Sitka, schools, etc.) and - 
those of us employed on the fringes. 
such: as, but not limited to ,'long-" 
shoremen, tug boat operators, marine 
pilots, government officials, customs, 
immigrations, U.S. Coast Guard; For­
est Service employees, loggers, teach­
ers. etc. Then take a look at ihe'domi- 
no' effort of'each dollar paid out in 
wages,-and calculates where they go. 
Such as the grocery clerks, gas station 
auendants, clothing and hardware 
store personnel, city and borough cm-, 
pioyees.

1 own several hundred feet of wa­
terfront property in Sitka — will 
someone show me the so-called pollu­
tion?

I was bom and raised in Everett, 
Wash., where there were four pulp 
mills —  the smelly kind —. but these 
mills meant a prosperous community.- 
1 believe tnerr is now one mill, the 
others are closca, along with a lot of 
unemployment.' These closures were 
the result of declining market condi­
tions and fortunately there are other 
jobs available in that area, but not in 
S ilka. IT-and when, the mill locks the.

-dbqrv’wbcretis-tfje funire''6f. the'nfiUV* 
employees'- and jours? Who is going 
to.buy your homes?. Where do you go

'for'employment? •* •-
It is time for the often silent majori­

ty affected by the environmentalist ac­
tions to speak out

r ..v C liff R. Taro, Ketchikan



I’ngc 2, Daily Sitka Sentinel, SilkH, Alaska, Tuesday, March 31, 1992

L E T T E R S  T O  T H E  E D I T O R

Supports APC
Dear Editor: Some months ago. I 
don't recall when (lime flics when ...),
I was driving out Sawmill Creek Road 
along Silver Day on one o f those rare, 
clear, sunny days that arc so beautiful 
it lakes your breath away.

1 was on my way to the Alaska Pulp 
Corp. m ill, a customer where for the 
last 12 years or so I have called at the 
cafeteria every Tuesday at about 1:30 
p.m. As I rounded die last turn to 
where I could see the mill I was struck 
by how much it had changed since 1 
was employed there in the late ’60s. 
The buildings were painted and in 
good repair, the grounds were neat 
and clean and, most o f all, there was 
little, if any, odor. The old pall o f 
smoke and fumes that used to hang 
over the mill were gone except for n 
few plumes o f steam over a couple o f • 
buildings and the main stacks. My : 
thoughts at the time were that the mill 
management should be congratulated 
on the great clean up job they were doing.

So you can imagine my surprise 
when, as I went into the cafeteria, I 
was told about some idiots who had 
chained themselves to the barge dock 
ramp in protest o f  something. My 
comment at that lime, was, "drop the 
ramp and let’s see how far they can 
swim in their chains."

I live on Mome Island just west o f 
the entrance to Silver Bay. 1 have 
commuted daily, rain or shine/snow or 
blow Since 1969. I know whereof I 
speak when 1 say there have been ma­
jo r improvements in air and water 
quality. I see the changes daily. I can’ t 
remember when 1 last noticed any 
odor from the mill. The water, which 
on occasion was stained by red, liquor,, v 
is now c lta r and clean, f l i c  number o f.*  
logs floating around is greatly reduced ” 
to thc'Jo3s"6f the firewood cutters. I!

Fishing is the best I have seen since 1 
moved there and there arc more 
whales, sea lions, mink, otter and oth­
er wildlife than ever.

Now. I suppose you could argue 
that the mill would not have spent the 
money to clean up without communi­
ty pressure. By the same token, ev­
eryone in our community is dragged 
kicking and screaming into civilized 
behavior by that same pressure. So 
imagine yourself walking down the 
street in your Sunday best. Perhaps 
you had just taken a bath and found an 
old pair o f long underwear you had 
thought you had lost. You're pretty 
proud o f yourself, feeling good and 
looking for a little recognition. In­
stead. some “ Mrs. O lsen" type (re-' 
member those ridiculous TV commer-^’’ 
cials?) tells you that you have ring- 
around- thc-collar. 1 think you -.would 1$  
tell Mrs. Olsen (or Larry-,hc-iip)'lo'goi’.M 
pound sand. . . .

I hope everyone undcrstands'v'thc'':.
Eoint 1 am dying to make. Bui fo r the •' 
rain dead my point is: 1) let’ s give 

credit where and when it. is due, 2) 
let's slop the confrontation-slylc poli­
tics that only enriches some lawyer, 
and 3) let's try to find a forum, other 
than the courts, to resolve the issue; if 
there is one.

1 don’ t understand Larry's agenda. 1 
would like to think he means well but 
1 suspect his motives. He owns a lot 
on GaJanken Island where he has built 
a tarpaper shack that is black and ug­
ly. I would hope it is not representa­
tive o f the condition o f soul. I have to 
look at it every day and consider it vi­
sual pollution. Perhaps I could find 
150, anonymoup individuals to entcr.a 
class action,suit Id, require, h j/p .taS ir,.. 
thcr paint it or remove it'.‘~V-.,

' . y  Tom Preuss, Sitka»,Ml ' • 1
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I Sitka Assemb'y to Face 
-f'Decision On APC SuitA -
-C3
P t ; . .  • B y  W I L L  S W A G E L  
. . S e n t in e l  S t a f f  W r i t e r . »  .
. . The City' and Borough - of.vSitka’i L 
"a long with state and federal agencies, 
w ill probably have to decide at some 
point whether- they-want- to participate— 
in the .class" action suit lodged by a \  
Sitka; resident • against Alaska -Pulp 
Corp., City Attorney Theron Cole told 
City and Borough Assembly members, 
at a work scssion Monday.

The suit by Larry Edwards alleges 
that waterfront property owners are 
adversely affected by the APC m ill’ s 
discharges into Silver Bay.

City officials noted that most o f the 
waterfront in the area mentioned by 
the suit is owned by the city, state and 
local governments.

Cole told the Assembly the city 
probably would be given the chance 
to “ opt out”  o f the suit, which seeks 
compensatory and punitive damages 
that - plaintiff attorneys say could 
amount to millions o f dollars. The su it. 
was filed February in Superior Court 
in Juneau.; ...

Edwards is the only plaintiff so far,

Brest Island- near rOalankin• Island, 
said he probably would opt out as an 
individual.vMayor;. Dan'. Keck said.: he 
believed the city .would not want to 
participate in a suit against the mill.

—iCole sticssetNtharit'was'yct-ycry-
ca/ly in the' suit land, the'city . should 
wait ..fo r.. correspondence f r om t he  
court that .-the identification o f  class 
members is under way.
’• Cole was asked to talk to1, federal 
and state officials to gauge their inten­
tions. -‘ v r ................. «■ r r v i '

He was also asked, after a question 
from a reporter, to research conflict o f 
interest questions for Assembly mem­
bers who own waterfront property, as 
do Hallgren and Assembly member 
Frank Richards.

Assembly member Dan Hackett, an 
APC engineer, said he would not vote 
on the matter since he works for the 
mill, but he would participate in-at 
least some o f the discussions.

Environmental activist Nancy Hope 
said Assembly members should not 
opt out o f the suit without considering 
the views o f people who might sup: 
port the legal action. She said, fo r in­
stance, money gained from the suit

but his complaint states that another 
150 owners o f shoreline property also 
may be considered members o f the af- could be used uTmitigate pollution. ... 

' fee tedclass;***” - -  ’ • • <• Ao-i- - :v>r.ir »hi» nnhlic would have
Assembly members said they prob­

ably-would wish to go for the opt out 
- provision, but-Assembiy member Pete 
Hallgren noted that various govern­
ments’ large holdings might put them 

. in a position to control the lawsuit.
Hallgren,- who owns and lives on

Keck said the public would have a 
chance to testify at hearings when the 
issue comes up for a decision and that 
the Assembly would listen to all opin­
ions.

That's 'one o f the miserable jobs 
you get when you’ re elected,”  Keck 
joked. -! • -

)
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L E T T E R S  T O  T H E  E D I T O R
Supports APC

Dear Editor: This is my first letter to 
the editor in the 46 years I have lived 
in Sitka, but I feel compelled to write 
concerning the class-action suit 
against Alaska Pulp Corporation. 1 be­
lieve I am one o f the silent majority 
and think it is time to speak ouL I 
have lived, worked and retired here in 
this beautiful town and am a water­
front property owner.

The comments that I have heard 
about Sitka is that it is “ a beautiful 
place and they want to keep it that 
way.”  This is true. However, it was 
not as beautiful before the APC came 
to town. 1 lived here before and after 
APC. At the time 1 came to town there 
was a m ill right in the heart o f the 
city, the Columbia Lumber Company. 
This mill belched smoke and ashes all 
day long in downtown Sitka on Lin­
coln Street. The sewer ran directly in­
to Crescent Harbor from the homes 
along Lincoln Street and the smell 
was potent. We had mostly dirt roads 
that were filled with mud most o f the 
time. Any car would rust ''ut in a few 
years. At this time O'1' ir x i  came in 
frozen. The fruits aid vegetables ar­
rived about once a month and were 
not in very ,^ood shape on arrival. 
When we hae a heavy rain the water 
would be brown. The only way to M l 
Edgecumbe was by ferry boaL We 
had few paved streets. There were two 
narrow d in  roads to Old Sitka and the 
site o f the present APC. We had few 
harbor regulations. Dogs ran loose in 
packs and made a mess o f the store­
fronts. W e had no undertaker.

Then APC came to town. Things 
changed!

One o f the first things APC did was 
purchase a good portion o f the Lake- 
view property and proceed to build 
homes for the incoming employees. 
They built the mill 10 miles south o f 
town, away from the population. Tne 
building o f the m ill enabled many o f 
the fishermen here out o f work in the 
wintertime to have jobs. New people 
came to town, businesses expanded, 
new schools were built and with the 
additional tax revenues the city was 
able to improve the schools, the police 
department, the fire department, side­
walks and paved roads. Two hospitals 
have been built as well as several 
churches. We have a bridge to Ml 
Edgecumbe and an airport. Our water 
and electricity vastly improved. The 
city was able to secure more funding 
from federal and state to build a 
highway leading to the m ill and one to

Old Sitka. The mill downtown disap­
peared and in its place we now have 
the Centennial Building and park 
along the harbor. An undertaker also 
came to town!

1 believe that the changes that have 
been made since APC came to Sitka 
have all been for the good and that we 
should do all that we can to help them 
stay in business. The bottom line is 
Sitka needs a good economic base in 
order to sustain our present quality o f 
life.

Inez E. Snowden, Sitka

Mill Support
Dear Editor: As a waterfront resident 
and landowner, I wish to state that 1 
agree with the comments made over 
the past couple o f weeks by various 
waterfront owners. I have lived in 
Jamestown Bay fo r over 27 years and 
do not agree with the lawsuit filed by 
Mr. Larry Edwards and 150 con­
cerned waterfront residents against the 
Alaska Pulp Corporation.

It was a lot o f fun this past fall and 
winter to watch the whales as they 
went back and forth into Silver Bay,, 
to watch the salmon jumping in front 
o f our house and to see the eagles in 
the trees.

I  feel that Alaska Pulp has done an 
outstanding job  o f pollution control 
and applaud the work that they con­
tinue to do.

Roger D . Higley, Sitka



y . i . .  Supports APC
Dear Editor: This is in regard to the 
class-action suit.brought on by Mr. 
Larry Edwards against the Alaska 
Pulp Corporation, and it is also my 

I : first letter to the editor. The various 
. letters in your paper voice concern 
. that this drastic action creates the false 

1 impression that the quality o f life in 
'Sitka has been degraded and property 

1 values: lowered. According to Mr.
Edwards’ statement, "150  waterfront 

j property: owners have suffered this.,
! damage.” .".' * _ • • . ' • * .

"■‘I agree witli the letter writers' con­
cerns. that: the .statcments o f Mr. Ed­
wards arc in : error. I have lived on 
Jamestown Bay for 4.7 years and still 
enjoy the scenery and the ducks and 

-.herons feeding along the shore. Also 
’•'the otters regular visits and seals and , 
■ sea lion accompanying the spring hcr-

• ring ritual. As to the water, it looks
1 clean to me as does the beach. As tO' 

smell, I haven’ t detected any’• odor 
other • than . occasional wood- stove- 

■j smokei'in y e a r s . . i w * ' . ; jy-i.y 
. I have a further greater concern and 
that is the economic health o f Sitka. I , 
have just returned from .visiting ..1-7 •. 

. towns in Alaska. During January and. 
February, as state president of the Pi-

• oneers o f Alaska, and with no offense •.
to the gracious residents o f the other 

I towns, I am so proud and happy to re­
turn to Sitka with its beautiful setting 
—  Lhe.. healthy downtown business 
distrid, with its' well-kept buildings, 
landscaping and economy.

Economy: this, to me, brings up my 
real reason o f concern o f the suit 

i against the pulp mill and that it is a 
I thinly disguised e ffo rt'to  close the 
m ill. The rcccni Tongass bill was 
meant to do just that; by starving the 
mil l  fo r logs. Now the apparent strat­
egy is to sue the mil l to death.

I know there arc people in Sitka 
who don't like the mill, for one reason 
or another, and that is their privilege, 

!bul 1 would like to remind all o f our 
most recent citizens that the year be­
fore the mill went on the tax ro ll, the 
millage rate was 16 mills on our prop­
erty taxes. However, with the added 
55' million value o f .the mill on the 
books, the millage dropped to 5 mills.
I f  the mil l  is closed and its value is' 
deleted from the tax rolls, it is reason­

a b le  to assume ountaxes would at 
least triple, possibly-more from the- 
domino effect o f failed businescs and 
defaulted mortgages. .

I ask. is the pulp mill so bad that we 
must risk such an economic disaster?

Joe Ashby, Sitka



; Supports APC
i Dear Editor: Beautiful, beautiful Sil- 
j ka! What a joy it is to reuim from 
I lime to time to see all the great 
; progress Sitka continues to make.

Having read the negative reporting 
recently in the Anchorage Times 1 
can't believe they were reporting the 
Sitka 1 have known fo r almost 50 

. years.
'I l J  first saw Sitka when it was a small 
I fishing village: the military had pulled 

out and the town was not too prosper- j 
ous. We were excited when the Bu­
reau o f Indian Affairs school moved I 
to M l Edgecumbe in February 1947. 
These few new jobs meant more fi­
nancial stability to Sitka. I

I
1 recall the concerted effort o f the ■ 

Chamber o f Commerce and the "c ity 
fathers”  to secure the pulp m ill, as 
well as the airport

I saw this small fishing village be­
come a progressive community.

My husband owned property in Sit­
ka long before I appeared cn the 
scene, and we still own some property 
on Halibut Point Road where we have i 
a fantastic view o f the ocean and the i 
many islands.
• I recall-reading one article in the 

Anchorage Times concerning the con­
tamination and pollution at the Vcr- 
stovia School. Our property is very 
near the school, and the only pollution 
I have detected lias been the smell o f 
wood burning —  the latest was on 
April 5, 1992. On that day I could see 
for miles in every direction o f breath­
taking pristine beauty.

There was air and water pollution 
when the mill first went into produc­
tion. They certainly have made great 
strides in solving those problems.

,  v A A 2" S  I T Y A  -V,

Just to mention some of the benefits 
I have seen due to the m ill’s operation 
are, but not limited to:

1. City office expanded from a cub- 
by-hole in the Lutheran Church build­
ing with only a handful o f employees 
to its expanded size with numerous 
employees.

2. An extended paved road system 
with sidewalks.

3. Hundreds o f new homes. Their 
tax valuation adds to the city’ s finan­
cial base. Sitka now enjoys a very 
good bond rating.

4. There were only a few cars, a 
couple o f taxis, and the transfer trucks 
—  used to deliver groceries and cas­
kets to the cemetery.

5. Dr. Chaneris and Dr. Hodgins 
(dentist) were the medical staff. Ba­
bies were bom in the old Salvation 
Army Home.

6. The Sitka Sentinel was a half­
page weekly. The owner- publisher- 
rcporter and his wife rode their bikes 
to work.

I f  the pulp mill is forced to close 
and Sitka reverts to the small fishing 
village o f the past, how many o f those 
who have moved there since the con­
struction o f the mill and who oppcse 
it will remain and shoulder the higher 
taxes to support Sitka? I f  they think 
there is pollution here, they should 
move to Anchorage.

I wonder how many days, i f  any, 
the pollution level exceeds the U.S. 
standards.

Citizens o f Sitka, wake up! Think 
and act! —  Don’ t let outsiders and the 
Cheechakos control your destiny.

Helen L . Dolenc, Palmer

)



C lass A ction  Suit 
F iled  A gainst A PC

B y  S e n t in e l  S t a f f  a n d  th e  A s s o c ia te d  
' \  Press • [

Some Sitka residents have Filed a 
clas3-action suit' against Alaska Pulp 
Corp., claiming the mill recklessly 
polluted the community, damaging 
the quality o f life o f waterfront prop­
erty owners.

The suit was filed Friday in Juneau 
Superior Court by four law firms —  
two from Alaska, one from Washing­
ton, D.C., and another from Vermont.

It seeks an undetermined amount o f 
damages on behalf o f  environmental 
activist Larry Edwards and about 150 
owners o f waterfront property they 

. claim is affected by m ill pollution.
‘ ' “ As o f this date, other than collect­
ing fines from APC, no remedial ac­
tion lias been undertaken by state or 
federal regulators,” - '' Washington, 
D.C., lawyer Terrance Reed was 
quoted by the Associated Press. 
j. ■ “ The regulatory inaction in the face 
o f pollution o f . this magnitude • and 
persistence is certainly why some 
■members o f the community, f ' z  1 frus-' 
>traied,"Reed said. 7 
' 'rhe suit not only seeks money but. 
also demands the m ill change its wayj

o f handling pollution. It asks that 
Alaska Pulp be ordered to install a 
water recycling system so its more 
than 40 million gallons o f daily indus­
trial waste water does not end up in 
'Sitka’s Silver Bay. The m ill operates 
primary and secondary treatment o f its 
wastewater.'

The plaintiffs did not make any pri­
or announcement o f their suit in Sitka, 
and first word o f it was made over the 
weekend in The Anchorage Times, a 
daily newspaper that is a subsidiary o f 
an oilfield service firm, and which has 
been outspokenly critical o f the Sitka 
pulp mill.

Alaska Pulp spokesman Ro llo  Pool 
said he  and other m ill officials are 
confused by the liming o f the suit —  
when'the company's pollution con­
trols are the best they have ever been 
and the amount o f pollution the least. 
" '" It 's e em s to us that the timing 
doesn’ t seem to jibe as to what's hap­
pening in our environment,”  he told 
the Sentinel today.
- Regulators have fined the company 
more than S1.3 million since 1986, the
Associated P r e s s p a id ." j  ‘ ' ' l i i '  ;
_  M ill officials have spent- nearly 
$100 million on pollution control 
since 1968 and report operating ex­
penses o f the equipment totaling $12 
million a year. • *

Pool said, today the company had 
not received a copy o f  the suit and 
could not yet comment on any partic­
ulars. ' .The Associated Press said Sitka 
lawyer James McGowan, -who also 
represents the plaintiffs, said he has 
been approached for years by people 
who wanted to find some way to stop 
the mill from polluting the communi­
ty- .-•••." I t ’ s impossible to live in this town 
and not notice the dirty water and 
dirty air,”  he was quoted. McGowan 
was out o f town and not available for 
comment to tbe Sentinel today. Ed­
wards was also unavailable far com-' 
ment to tbe Sentinel.

Reed is doing most o f the scentific 
, work for the lawsuit, said Pete 

Ehrhardt, a former Sitka attorney now 
practicing in Soldotna and the second 
Alaska attorney on the case, with i 
McGowan. Ehrhardt said his firm re­
cently won a S50 million settlement in 
the 1987 Cook Inlet oil spill and 
presently represents a “ substantial”  
number o f litigants in the 1989 E xxon : 
spill in Prince William Soand. The 
Vermont attorney, Pete Langrock, has 
particular expertise in suing other 
pulp mills, said Ehrhardt. *»•.•.

Ehrhardt said be did not expea the 
case to come to trial for at least a year.

Greg Kellogg, regional chief o f  wa-' 
ter compliance fo r the U.S. Environ­
mental Protection Agency, and Ron 
Flinn, acting supervisor, o f the South­
east Regional Office o f the Alaska 
Department .o f Environmental Con­
servation, said they had not seen the 
suit. . .. ■ ' _
' "Until I  see this thing I  shouldn’ t 

even say a word,”  • Kellogg .p id . 
“ We’d be anxious to see it ."  r-. • -V.T;-: 

i .. Tbe suit has been planned fo r more 
than a year, Edwards was quoted by 
the Associated Press. Edwards, one o f 
the m ill’ s most outspoken critics, said 
he agreed to. represent..the class 
waterfront property owners —  to'prc- 
vent others from faring the financial 
liability i f the suit fails._

: Alaska law allows the defendant to 
recover legal fees from the plaintiff o f 
a failed class-action suit. •
. “ I  realize that I ’m a t: risk,'V:Ed- 
wards said. “ The other class members' 
would not be. ! fee l the case is excep­
tionally strong, and I feel it’ s some­
thing that should be done." .



March 26, 1992

Mr* Thad Poulson
Editor - Daily Sitka Sentinel
112 Barracks St.
Sitka, Alaska 99835

Dear Mr. Poulson,

As a waterfront resident and landowner, 1 wish to state 
that I agree with the comments made over the paat couple 
of weeks by various waterfront owners, I have lived In 
Jameatown Bay for over 27 yeare and do not agree with 
the lawsuit filed by Mr. Edwards and 150 concerned water­
front residences against the Alaska Pulp Corporation.

It was a lot of fun this past fall and winter to watch 
the whales as they went back and forth into Silver Bay, 
to watch the salmon jumping in front of our house and 
to see the Eagles in the trees.

I feel that Alaska Pulp has done an outstanding job of 
pollution control and applaud the work that they continue 
to do.

S'

Roger D. Higley 
P. 0. Box 1082 
Sitka, Alaska 99835

copy to: Frank Roppel
Alaska Pulp Corporation
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D e a r  S i r s :

T h a n k  y o u  f o r  s p o n s o r i n g  t h e  l i s t i n g  o f  c n u r c h e s  i n  
o u r  l o c a l  n e w s p a p e r  e a c h  F r i d a y .  T h i s  i s  a  v e r y  g e n e r o u s  
t h i n g  f o r  y o u  t o  d o .  We a p p r e i c a t e  y o u r  c o n c e r n  f o r  o u r  
c o m m u n i t y  a n d  i t s  c h u r c h e s .

P l e a s e  k n ow  t h a t  we ,  h e r e  a t  F i r s t  B a p t i s t  C h u r c h ,  
p r a y  f o r  t h e  p u l p  m i l l  a n d  i t s  s u c c e s s  o n  a  r e g u l a r  b a s i s .
We a r e  f u l l y  a w a r e  o f  t h e  i m p a c t  o u r  c o m m u n i t y  w o u l d  s u f f e r  
i f  t h e  m i l l  w e r e  e v e r  c l o s e d .  We a r e  p r a y i n g  t h a t  we  w i l l  
n e v e r  s e e  t h e  l a y - o f f s ,  u n e m p l o y m e n t ,  c l o s i n g  o f  b u s i n e s s e s  
d e p e n d e n t  o n  p u l p  m i l l  e m p l o y e d  c u s t o m e r s ,  a n d  t h e  d e c r e a s e  
o f  t h e  l a r g e r  S i t k a  t a x  b a s e .  We a r e  p r a y i n g  t h a t  p e t t y  
e n v i r o n m e n t a l i s t s  w i l l  s t o p  h a r a s s i n g  y o u  w i t h  n e v e r - e n d i n g ,  
u n n e c e s s a r y  l a w s u i t s  a n d  a p p e a l s .  Y o u  s h o u l d n ' t  h a v e  t o  
s p e n d  s o  m u c h  m o n e y  d e f e n d i n g  y o u r s e l f  a g a i n s t  g r o u n d l e s s  
c h a r g e s .

I f  t h e r e  i s  e v e r  a n y t h i n g  m o r e  we c a n  d o  t o  h e l p  
y o u ,  p l e a s e  l e t  me k n o w .  T h a n k  y o u  a g a i n  f o r  t h e  c h u r c h  
l i s t i n g  i n  t h e  n e w s p a p e r .

April 7 , 1 9 9 2

P a s t o r
F i r s t  B a p t i s t  C h u r c h


