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SPONSOR STATEMENT

Some private schools have received funds from their respective public school districts for pupil 
transportation.

Last year, T he Kenai Peninsular Borough requested a route extension, to serve a non public 
school. The Department o f  Education would not allow this extension. D O E cited two court 
cases; Matthews vs Quinton,( 1961), Sheldon Jackson vs the State o f  Alaska (1972) and two 
Attorney General opinion’s; Ron Lawrenceson (1978 and Avrum Gross (1979), which stated 
that public money cannot be spent for the purposes o f  benefiting private or religious schools or 
those schools which are under sectarian control. The Supreme Court cited Article VII, sec. 1, 
Constitution o f  the State o f  Alaska, in these rulings and the Attorney General op in ion’s 
reaffirmed the courts decision.

Attorney General, Char *e Cole issued a verbal ruling which agreed with the DOE, previous 
Attorney General rulings and court cases.

This action precipitated transportation funding being withdrawn from Monroe Catholic High 
School in Fairbanks.

Monroe Catholic High School then sued the Fairbanks North Star Borough School District. 
Judge Richard Saveli has issued an injunction staying the withdrawal o f  these funds until such 
time as the court issues a ruling.

The Attorney Generals’ office has said that the Alaska Supreme Court verbally stated that if 
this issue were to be brought to their attention again, they may rule differently than the ruling 
in Matthews vs Quinton. So far, all we have is this verbal statement, the court has not acted.

W e have a statewide problem that needs to be addressed. If the Attorney G eneral’s ruling is 
allowed to stand, many students that are attemfing private or religious schools may have to 
leave and return to the public school system. This influx o f  children will only exacerbate the 
funding problems that already exist in a time o f  decreasing state revenue.

Private schools in the State o f  Alaska make a significant contribution to quality education. 
This allows the limited financial resources available for public education to be spread among 
fewer students. W e cannot afford to loose this valuable resource.

The essence o f  this subject is whether we as a legislature are going to allow the courts to 
determine how we allocate limited educational resources or if the people would prefer that 
elected officials determine how education is funded. I have submitted HJR-45 in an attempt to 
solve this problem. This bill seems to me, to be a reasonable solution to a constantly 
occurring problem.



Art. VII, § 1 C o n s t i t u t i o n  o f  A l a s k a Art. VII, § 1

P en in su la  Borough v. S ta te . 743 P.2d  
1352 (A laska 1987).

R e a p p o r t io n m e n t  m a tte r  is  c o n s id ­
e r e d  d e  n o v o  o n  a p p e a l. —  In review ing  
a reapportionm ent plan the suprem e court 
w ill consider the m atter de novo upon the

record developed in the superior court. 
Groh v. E gan, 526 P.2d 863 (A laska 1974).

S ta te d  in  W ade v. N olan , 414 P.2d 689  
(A laska * '66).

C ited  in E gan v. H am m ond, 502 P.2d  
856 (A laska 1972).

A rtic le  V II 

H e a lth , E d u c a tio n  a n d  W elfa re

S e c tio n  1. P u b l ic  E d u c a tio n . The legislature shall by general 
law establish and m aintain a system of public schools open to all 
children of the State, and may provide for other public educational 
institutions. Schools and institutions so established shall be free from 
sectarian control. No money shall be paid from public funds for the 
direct benefit of any religious or other private educational institution.

Opinions of attorney general. — school bu ild ing during nonschool hours is
There is  n eith er  con stitu tion a l nor statu - su b stan tia lly  lower than  th e  rate for secu-
tory prohibition to the exercise  o f discre- lar groups, the difference would be a gift
tion  by th e  com m issioner o f  education, or o f school property resu ltin g  in  a "direct
by the respective school d istrict authori- benefit” and w ould be an im proper use o f
tie s , in  a llow in g  secu lar and relig ious or- m oney raised by taxation . 1966 Op. A tt’y
gan ization s to rent school b u ild ings dur- Gen. No. 3.
in g  nonschool hours. 1966 Op, A tt’y  Gen. Borough funds are clearly  "public 
No. 3. funds” w ith in  the m ean in g  o f th ese  consti-

T h is section  w ould appl, only in  those tutional provisions. 1980 Op. A tt’y  Gen. 
cases w here th e  school d istricts are pro- No. 6.
v id ing  a direct b enefit to a  relig ious or Secondary education fund created by or-
private in stitu tio n  by ren ta l o f  school d inance in  a  borough con stitu ted  an ap-
bu ild ings during nonschool hours. 1966 propriation o f public funds expended for 
Op. A tt’y  Gen. N o. 3. direct b enefit o f  a private education  in sti-

If the rate for relig iou s groups ren tin g  a  tution . 1980 Op. A tt’y  Gen. N o. 6.

NOTES TO DECISIONS

Intent of section. —  T h is section  w as  
in tended  to ensure th a t the leg is la tu re  e s ­
tab lish  a system  o f education  designed to 
serve children  o f a ll racial backgrounds. 
Hootch v. A la sk a  State-O perated  Sch. 
Sys., 536  P .2d 793 (A laska 1S75).

Thus section guarantees all children 
of Alaska a right to public education. 
B reese v. S m ith , 501 P .2d 159 (A laska  
1972).

Education is a matter of statewide 
concern. M acauley v. H ildebrand, 491  
P.2d 120 (A lask a  1971).

Thic section  w as designed  to com m it 
A lask a  to th e  pursu it o f  public, not pri­
vate education , w ith ou t requ iring abso­
lute governm ental indifference to any s tu ­
dent choosing to be educated outside the  
public school system . Sheldon  .Jackson

C ollege v. S ta te , 599 P .2d 127 (A laska
1979).

Section constitutes mandate for per­
vasive state authority in field of edu­
cation. —  T he constitu tional m andate of 
th is  section  for pervasive s ta te  authority  
in  the field  o f  education  could not be more 
clear. F irst, the lan gu age is  m andatory, 
not perm issive. Second, th is  section  not 
only requires th a t the leg isla tu re  "estab­
lish ” a  school system  but a lso  g ives to that  
body the con tin u in g  ob ligation to "main­
ta in ” the system . F in a lly , the provision is  
unqualified; no other u n it o f governm ent 
shares responsib ility  or authority. 
M acauley v. H ildebrand, 491 P .2d 120 
(A laska 1971).

The A lask a  C onstitution, as interpreted  
by the suprem e court, provides a clear
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m andate for pervasive s ta te  authority  in  
the field  of education. T u n ley  v. M unici­
p ality  o f  A nchorage Sch. D ist., 631 P.2d 
67 (A laska 1980).

Effect of delegating certain educa­
tional functions to local boards. — 
T hat the leg isla tu re  has seen  fit to dele­
gate  certain educational functions to local 
boards in order th at A lask a  schools m ight 
be adapted to m eet the vary in g  conditions 
of different loca lities  does not d im inish  
constitu tion a lly  m andated sta te  control 
over education  under th is  section. 
M acauley v. H ildebrand, 491 P.2d 120 
(A laska 1971).

History of public education in 
Alaska. — S ee Hootch v. A laska S tate- 
O perated Sch. Sys., 536 P .2d 793 (A laska  
1975).

Provision for education ol: Alaskan 
children is governed in the first in­
stance by this section, w hich directs the  
leg isla tu re  to estab lish  and m ainta in  a 
system  o f public schools. H ootch v. A laska  
State-O perated Sch. Sys., 536 P .2d 793  
(A laska 1975).

This section imposes a duty upon 
the state legislature. Hootch v. A laska  
State-O perated Sch. Sys., 536  P.2d 793  
(A laska 1975).

And it confers upon Alaska school 
age children a right to education. 
Hootch v. A la sk a  State-O perated Sch. 
Sys., 536  P.2d 793 (A laska 1975).

Title 14 of the Alaska statutes has 
been enacted pursuant to this section. 
Hootch v. A lask a  State-O perated Sch. 
Sys., 536 P.2d 793 (A laska 1975).

The reference to all children of the 
state in  th is  section  seem s to have beer, 
designed  to e lev a te  to constitu tional s ta ­
tu s th e  con sen su s th at A lask a’s pre-state­
hood dual system  o f education  should be 
ended. H ootch v. A lask a  State-O perated  
Sch. Sys., 536  P .2d 793 (A laska 1975).

Uniformity in school system not re­
quired. —  U n lik e  m ost s ta te  constitu ­
tions, the C on stitu tion  o f A lask a  does not 
require uniform ity  in  the school system . 
Hootch v. A lask a  State-O perated Sch. 
Sys., 536 P.2d 793 (A laska 1975).

In th is  section , th e  A lask a  C onstitution  
appears to contem plate different types of 
educational opportunities including  
boarding, correspondence and other pro­
gram s w ith ou t requiring th a t a ll options 
be ava ilab le  to all stu d en ts. Hootch v. 
A laska State-O perated Sch. Sys. 536 P.2d  
793 (A laska 1975).

The contem plation  in th is  section  of  
som e differences in  the m anner o f  provid­

in g  education sanctions som e d isadvan­
tages. So long as th ey  are not v io la tive  of 
equal protection, the nature and proper 
m eans o f overcom ing the d isad van tages  
present qu estion s for the leg isla tu re . 
H ootch v. A lask a  State-O perated  Sch. 
Sys., 536 P .2d 793 (A laska 1975).

The phrase "open to all" appears in 
lieu  o f the custom ary uniform ity require­
m ents. H ootch v. A lask a  State-O perated  
Sch. S ys., 536  P.2d 793 (A laska 1975).

The word "open" in this section is  an  
in tegral part o f  a u n itary  phrase "open to 
a ll.” Hootch v. A lask a  State-O perated  
Sch. Sys., 536 P.2d 793 (A lask a 1975).

Inclusion o f the word "open” does not 
appear to im part a d ifferent m ea n in g  to 
th e  section  than  w ould  "for a ll ,” "avail­
ab le to all," or "providing education  to 
a ll.” H ootch v, A la sk a  State-O perated  
Sch. Sys., 536 P .2d 793 (A lask a  1975).

This section has no meaning with 
the word "open” deleted. Som e word is  
needed to com plete th e  thou gh t o f  th e  sec­
tion . H ootch v. A lask a  State-O perated  
Sch. Sys., 536  P .2d 793 (A lask a  1975).

The right to attend secondary 
schools in the students’ communities 
o f residence is  not m andated  by th e  con sti­
tu tion , absent a  va lid  equal protection  
claim . H ootch v. A la sk a  State-O perated  
Sch. Sys., 536  P .2d 793 (A lask a  1975).

Nodce of schools subject to closure. 
— A  five-day notice o f  w hich  schools in a  
school d istrict are subject to closure m ili­
ta tes  a g a in st appropriate preparation and  
poses serious obstacles to the presentation  
o f p ersu asive, properly researched, and  
supported opposition to an y  closure plan. 
It a lso  lessen s the likelihood  o f a  fa ir hear­
in g  before th e  school board and o f the  
school board reach in g  a reasoned ad m in is­
tra tive  decision . T unley  v. M unicipality  of  
A nchorage Sch. D ist., 631 P.2d 67 (A laska
1980).

T he im portance o f  the ed u cational and  
property in terests  involved  in  th e  closure  
of neighborhood schools in  a  school d is­
trict requires adequate notice o f  th e  school 
board m eetin g  a t  w hich  th e  d ecision  w as  
m ade to close a specific  school and five- 
day notice o f  th e  m eetin g  is in suffic ien t. 
T u n ley  v. M unicipality  o f A nchorage Sch. 
D ist., 631 P.2d 67 (A lask a  1980).

Ban on direct religious benefits. — 
T he A lask a  C on stitu tion  is  apparently  
unique in its  express ban  on ly  on  "direct” 
benefits. Sheldon Jackson  C ollege  v. 
S tate , 599 P .2d 127 (A lask a  1979).

Words "or indirect" not included in 
last sentence. —  T he m inu e s  o f th e  con­
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stitu tio n a l convention reveal that the  
C om m ittee on H ealth , Education and 
W elfare Provisions, in drafting the last 
sentence o f th is section , considered the  
words "direct" and "indirect" and fe lt that  
the words "or indirect” after the word "di­
rect” should not be used for the reason  
th at "they would reach out to infin ity  
practically" and sh u t out the children in  
private schools from such free care as w as  
b ein g  g iven  by the s ta te  w elfare depart­
m en t to a ll C h ilea n . M atthew s v. 
Q uinton, 362 P .2d 932 (A laska 1961), cert, 
denied , 368 U .S. 517, 82 S. Ct. 530, 7 L. 
Ed. 2d 522 (1962).

Institutions covered by direct bene­
fit clause. —  The direct benefit clause  
w as m eant to apply to a ll private educa­
tion a l in stitu tion s, including co lleges and  
u n iversities , as w ell as prim ary and sec­
ondary private educational in stitu tion s. 
Sheldon Jackson  C ollege v. S ta te , 599  
P.2d 127 (A laska 1979).

No distinction is made between 
"general funds" and "funds for the 
support of free schools." T he proscrip­
tion  in th is  section  is  a g a in st the appro­
priation o f "any public m oney.” M atthew s  
v. Q uinton, 362 P .2d 932 (A laska 1961), 
cert, denied, 368  U .S . 517, 82 S. Ct. 530, 7 
L. Ed. 2d 522 (1962).

Transportation of school children to 
nonpublic schools at public expense 
would be in  contravention o f  th e  sta te  con­
stitu tion . M atthew s v. Q uinton, 362 P.2d  
932  (A laska 1961), cert, denied, 368 U .S . 
517, 82 S. Ct. 530 , 7 L. Ed. 2d 522 (1962).

T he d elega tes to th e  con stitu tional con­
vention  and th e  people who by th eir  vote  
ratified  the con stitu tion  left it  to the su ­
prem e court to decide w hether free trans­
portation o f children to nonpublic schools 
would con stitu te  a "direct” b enefit to th e  
schools. If th ey  had intended otherw ise, 
th e  fram ers o f  th e  constitu tion  w ould have  
follow ed th e  exam ple se t by th e  people o f  
N ew  York and N ew  Jersey  and settled  th e  
controversial issu e  by providing in  th e  
con stitu tion  iis e lf  for transportation o f  
school children to nonpublic schools at 
sta te  expense. M atthew s v. Q uinton, 362  
P.2d 932 (A laska  1961), cert, denied, 368  
U .S. 517, 82  S. Ct. 530, 7 L. Ed. 2d 522  
(1962)..

Tuition grant program held uncon­
stitutional. —  A lask a’s tu itio n  grant pro­
gram , in  art. 9 o f  A S 14.40, w hich  
awarded A lask a  residents atten d in g  pri­
va te  co lleges in  A lask a  an am ount gener­
a lly  equal to the difference betw een th e  
tu ition  charged by the stu d en t’s private

college and the tu ition  charged by a public  
college in the sam e area , not to exceed  
$2,500.00 annually , and w hich  required  
the student to apply the en tire  am ount o f  
the grant towards h is or her tu ition , w as  
in its effect a direct benefit to private edu­
cational in stitu tion s and therefore v io ­
lated  th is section. Sheldon Jackson  Col­
lege v. S tate, 599 P.2d 127 (A laska 1979).

Since the class prim arily benefitted  by 
the tu ition  grant program in art. 9 o f  AS  
14.40 consisted only o f  private colleges  
and their  students, the public funds ex­
pended under former A S 14.40.776 consti­
tuted  noth ing less than  a subsidy of the 
education, received by the student at h is  or 
her private college, and the tu ition  grant 
program vio lated  the final sen tence o f th is  
section, prohibiting the paym ent o f money  
from public funds "for the direct benefit of 
any relig ious or other private educational 
in stitu tion .” Sheldon Jack son  C ollege v. 
State, 599  P .2d 127 (A lask a  1979).

Home rule borough requiring cen­
tralized accounting. —  A hom e ru le  bor­
ough m ay not require its  school system  to 
participate in  centralized  accounting  
w ithout th e  sta tu torily  required approval 
o f the school board. M acauley v. 
H ildebrand, 491 P.2d 120 (A lask a  1971).

Issues subject to collective bargain­
ing between teachers’ associations 
and school districts and boroughs. — 
See K enai P en in su la  B orough Sch. D ist. 
v. K enai P en in su la  Educ. A ss’n, 572  P.2d  
416 (A laska 1977).

Comparison of Alaska provision 
with those in other states. —  See  
Hootch v. A lask a  State-O perated  Sch. 
Sys., 536 P .2d 793 (A lask a  1975).

Analytic distinction between argu­
ments under this section and equal 
protection arguments. —  S ee H ootch v. 
A laska State-O perated Sch. S ys., 536  P.2d  
793 (A laska 1975).

Borough was not acting as an agent 
of the state in furnishing transporta­
tion of pupils. K enai P en in su la  Borough  
v. S tate , 532 P .2d 1019 (A laska 1975).

W hile the sta te  did su p ervise  the school 
transportation service insofar a s  it related  
to the funding provided by it  and also had 
certain regu la tion s in  effect pertain ing to 
the over-all safety  o f the transportation  
system , the actual control o f  th e  transpor­
tation  services wa3 undertaken by the  
borough w hich, on its  own behalf, entered  
into the contract w ith  a  school bus ow ner  
to furnish transportation service for speci­
fied routes. K enai P en in su la  Borough v. 
State, 532 P.2d 1019 (A laska 1975).
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DEPARTMENT OF LAW

OFFICE O f THE M U M  NET SEHEJUl j  POUCH K - STATE CAPiTOl
JUNEAU 33*11

June 12, 1978

The Honorable John C. Sackett 
State Senator
Chairman, Senate Finance Committee 
Pouch V
Juneau, Alaska 99801

Re: Bussing of Private School Children,
A.G. File No. J-66-761-78

Dear Senator Sackett:

This will confirm the oral advice provided to you

and the Senate Finance Committee on June 7, 1978 by this

department in response to your question as to whether an.

Alaska court decision or Attorney General's opinion has ever

been issued on the constitutionality of the State of Alaska

providing public funds for the bussing of private school

children. As we indicated on June 7, the answer to your

question is "yes". The Alaska Supreme Court issued a

decision in 1961, Matthews v. Quinton, 362 P.2d 932, which

stated that the use of public funds to provide bussing for

children attending private schools violated the provision of

Art. VII, §1 of the Alaska Constitution which states:

No money shall be paid from public funds 
for the direct benefit of any religious 
or other private educational institution.
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The Matthews decisiun involved a challenge to the 

validity of a territorial statute, ch. 39 SLA 1955, which 

required that trani.oortation "be provided for children wh o , 

in compliance with the compulsory education laws of Alaska, 

attend non-public schools which are administered in con­

formity with [territorial law], where such children, in 

order to reach such non-public schools, must travel distances 

comparable with, and over routes the same as, the distances 

and routes over which the children attending public schools 

are transported.” Despite the Alaska Supreme Court's 1961 

decision in Matthews, in 1972 the Legislature adopted a new 

statute providing for bussing of private school children, AS 

14.09.020, the language of which is nearly identical to that 

contained in the judicially invalidated 1955 territorial 

statute. We are unaware of the Legislature's reasons for 

essentially re-enacting the prior statute, however we 

surmise that it intended to precipitate a new confrontation 

on the bussing question in the courts, the apparent hope 

being tha. a judicial reconsideration of the matter might 

lead to the overruling of the 1961 decision. This con­

frontation has yet to materialize, however, and until our 

Supreme Court issues a decision overruling Matthews or
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modifying it in a significant manner, the law in the state 

is that public funds may not be used to provide transpor­

tation to private school children.

Sincerely yours,

AVRUM M. GROSS 
ATTORNEY GENERALT U R N E Y  G E N E R A L

, 7 :  fkA (tL.
Ronald W. Lorensen 

Assistant Attorney General

RW L :lw

* As we indicated at the Finance Committee meeting, the 
Supreme Court will be reviewing Matthews shortly when it 
considers whether the state’s tuition grant program under AS 
14.40.751-14.40.806 is constitutional under Art. VII, §1.
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religious or other private educational insti- 
SHELDON JACKSON COLLEGE. tution.

Appellant, Affirmed.

v.

STATE of Alaska, Avrum Gross, Attorney 
General for the State of Alaska, B. B. 
Allen, Commissioner of Administration 
for the Stat'.- o f Alaska. Kerry Romes- 
burg, Executive Director, Post-Second­
ary Education Commission, Marshall L. 
Lind, Commissioner o f Education for 
the State of Alaska, Appellees.

INUPIAT UNIVERSITY OF the 
ARCTIC, Appellant,

v,

STATE of Alaska, Avrum Gross, Attorney 
General for the State of Alaska, B. B. 
Allen, Commissioner o f Administration 
for the State of Alaska, Kerry Romes- 
burg, Executive Director, Post-Second­
ary Education Commission, Marshall L. 
Lind, Commissioner o f  Education for 
the State of Alaska, Appellees.

No*. 3978, 4002.

Supreme Court of Alaska.

Aug. 28, 1979.

Private educational institution filed 
suit to enjoin an order of the Department 
of Administration prohibiting the tuition 
grants. A summary judgment was granted 
to the State by the Superior Court, First 
Judicial District, Thomaa B. Stewart, J., 
and, on appeal by the college, the Supreme 
Court, Matthews, J., held that State’s tui­
tion grant program awarding state resi­
dents attending private colleges in State an 
amount generally equal to difference be­
tween tuition charged by student’s private 
college and tuition charged by public col­
lege in same area, not to exceed $2JJ00 
annually, is not neutral and is, in its effect, 
direct benefit to private educational institu­
tions and therefore violative of state consti­
tutional prohibition upon payment of mon­
ey from public funds for direct benefit of

1. Schools o=» 157
Constitution was intended to support 

and protect strong system of public schools 
but not to prevent State from providing for 
health and welfare of private school stu­
dents or from focusing on special needs of 
individual residents. AS 14.40.750-14.40.- 
806, 11.40.776(a); Const, art. 1, § 4; a r t 7, 
§§ 1, 7; art 9, § 6.

2. Schools *=*11
Public education section of State Con­

stitution was designed to commit State to 
pursuit of public, not private, education, 
without requiring absolute governmental 
indifference to any student choosing to be 
educated outside public school system. 
Const, art 7, § 1.

3. Schools *=»3
In determining constituti rnality of pro­

gram of state aid for private schools, court 
must consider breadth of class to which 
statutory benefits a n  directed, nature of 
use to which public fi .ids are to be put, and 
magnitude of benefits conferred. AS 14.- 
40.750-14.40.806, 14.40.776(a); Const art 1, 
§ 4; an . 7, §§ 1, 7; art. 9, § 6.

4. Schools *=>3
Direct transfer of funds from state to 

private school will render program constitu­
tionally suspect, but merely channeling 
funds through intermediary will not save 
otherwise improper expenditure of public 
moneys. AS 14.40.750-14.40.806, 14.40.- 
776(a); Const a r t  1, § 4; a rt 7, §§ 1, 7; 
a rt 9, § 6.

5. Colleges and Universities *=>2 
Constitutional Law *=»84 
States *=119

State’s tuition grant program awarding 
state residents attending private colleges in 
State an amount generally equal to differ­
ence between tuition charged by student’s 
private college and tuition charged by pub­
lic college in same area, not to exceed 
$2,500 annually, is not neutral and is, in its
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effect, direct benefit to private educational 
institutions and therefore violative of state 
constitutional prohibition upon payment of 
money from public funds for direct benefit 
of religious or other private educational in­
stitution. AS 14.40.750-14.40.806, 14.40.776, 
14.40.776(a), (a)(2), 14.40.786; Const, art. 1, 
§ 4; art. 7, §§ 1, 7; art. 9, § 6.

Monte L. Brice, Ely, Guess & Rudd, Ju­
neau, for Sheldon Jackson.

B. Richard Edwards, Mark S. Bledsoe, 
Anchorage, for Inupiat University of the 
Arctic.

Ronald W. Loren3en, Asst. At'.y. Gen., 
Avrum M. Gross, Atty. Gen., Juneau, for 
appellees.

Robert C. Erwin, Sanford M. Gibbs of 
Hagans, Smith, Brown, Erwin & Gibbs, An­
chorage, for amicus curiae.

Before RABINOWITZ, C. J., and CON­
NOR. BOOCHEVER, BURKE and MAT­
THEWS, JJ.

OPINION

MATTHEWS, Justice.

The final sentence of article VJI, section 
1 of our state constitution pronibits the 
payment of money from public funds "for 
the direct benefit of any religious or other 
private educational institution."1 The 
question in this case is whether Alaska's

1. Art. VII, § 1 of the Alaska Const, provides:
Pubilc Education. The legislature shall by 

general law establish and maintain a system 
of public schools open to all children of the 
State, and may provide for other pubilc edu­
cational institutions. Schools and institu­
tions so established shall be free from sectar­
ian control. No money shall be paid from 
public funds for the direct benefit of any 
religious or other private educational institu­
tion.

2. The proposition would have appended the 
following language to art. VII, § 1: “however 
nothing in this section shall prevent direct aid 
to students in accordance with the law.” 1976

tuition grant program, AS 14.40.751-.806, 
violates this provision.

The tuition grant program awards Alaska 
residents attending private colleges in Alas­
ka an amount generally equal to the differ­
ence between the tuition charged by the 
student's private college and the tuition 
charged by a public college in the same 
area, not to exceed $2,500.00 annually. The 
student is required to apply the entire 
amount of the grant towards his or her 
tuition. AS 14.40.776(a).

In May of 1976 the attorney general is­
sued an opinion declaring tuition grants to 
be invalid as a direct benefit to private 
schools in violation of article VII, section 1. 
The Department of Administration then 
stopped paying tuition grants. Appellant 
Sheldon Jackson College, a private educa­
tional institution, filed suit to enjoin the 
department's termination order, but agreed 
to dismiss the suit without prejudice when a 
proposition to amend article VII, section 1, 
to permit tuition grants was placed on the 
ballot to be voted on in the general election 
of November, 1976.1

The ballot proposition was rejected by the 
voters 64,211 to 54,636. Sheldon Jackson 
then renewed its lawsuit and another pri­
vate university, Inupiat University of the 
Arctic, filed a complaint in intervention. 
The superior court concluded that the tui­
tion grant program provides direct benefits 
to private educational institutions and thus 
violates article VII, section 1. Summary 
judgment was thereupon granted in favor 
of the state. We affirm.

House Joint Resolution 73 am S. In addition 
an explanation of the amendment appeared on 
the ballot as follows:

This is a proposal to amend Article VII, 
Section 1 of the Constitution of tht -,ote of 
Alaska to allow public funds to be used to 
provide direct aid such as scholarships and 
tuition equalization grants to students at­
tending private educational institutions. The 
Attorney General of the State of Alaska has 
interpreted Article VII, Section 1 of the con­
stitution as it now reads, to prohibit the state 
from giving tuition equalization grants to stu­
dents attending private colleges or universi­
ties in the state.
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I
[1 ,2] The minutes of the Alaska Consti- 

tutional Convention show that an unsuc­
cessful motion was made to delete entirely 
the direct benefit prohibition of article VII, 
section I.1 The proponent of the motion 
argued that the state constitutional provi­
sions prohibiting the establishment of reli­
gion 4 and prohibiting spending public funds 
for private purposes,4 were sufficient to ac­
complish the objectives of the direct benefit 
clause. By rejecting this proposal the con­
vention made it clear that it wished the 
constitution to support and prot’ct a strong 
system of public schools.1 Other authorities 
have also suggested that a constitutional 
provision barring aid to all private schools 
serves to enforce the separation of church 
and state without requiring executive or 
judicial inquiry into the sectarian affiliation 
of particular schools,7 and furthermore dis­
engages the state from the undesirable task 
of withholding benefit' wdely on the basis 
of religious affiliation.4

3. 2 Proceedings of the Alaska Constitutional 
Car ventlon 1526-28 (hereafter cited as Pro­
ceedings).

4. Art. 1, § 4 provides in part: "No law shall be 
made respecting an establishment of religion

3. Art. IX. § 6 provides: "No tax shall be levied, 
or appropriaUon of public money made, or pub­
lic property transferred, nor shall the public 
credit br used, except for a public purpose."

6. For example, delegate Armstrong, speaking 
for the committee which drafted art. VII, 5 7, 
stated that it had sought to "provide and pro­
tect for the future of our public school*." 2 
Proceedings at 1514. Delegate Coghill ex­
pressed the thought that the amount of tax 
dollars available for the support of public 
schools might be lessened If public funds were 
used to support a great many private schools. 
Id. at 1520. In Spears v. Hoad*. 51 Haw. 103, 
449 P.2d 130, 135 (1968), the need to ensure 
that public schools would not be neglected is 
expressed as the reason underlying Hawaii's 
constitutional bar to public aid of private 
schools. Hawaii, however, apparently had an 
elite private school system, a system having no 
strong parallels in the Territory of Alaska.

7. See Gaffney v. State Bd. of Educ., IU  Neb.
358. 220 N.W.2d 550. 553 (197*1).

At the same time, in expressly rejecting 
alternative language that would have pro­
hibited "direct or indirect benefits,"1 the 
delegates to Alaska’s Constitutional Con­
vention made it abundantly clear that they 
did not wish to prevent the state from 
providing for the health and welfare of 
private school students,1* or from focusing 
on the special needs of individual resi­
dents.11 Article VII, section 1 was thus 
designed to commit Alaska to the pursuit of 
public, not private education, without re­
quiring absolute governmental indifference 
to any student choosing to be educated out­
side the public school system.

The Alaska Constitution is apparently 
unique in its express ban only on "direct” 
benefits. However, in construing state con­
stitutional provisions that prohibit "sup­
port” for.private schools,u or state and fed­
eral proscriptions against the establishment 
of religion,1* the courts have frequently re­
sorted to a distinction between “direct" and 
“incidental" benefits.14 Though the distinc­
tion may at times appear more "metaphysi-

8. See Everson v. Bd. of Educ., 330 U.S. 1, 16. 67 
S.Ct. 504. 511. 91 L.Ed. 711, 724 (1947); Spears 
v. Honda, 51 Haw. 103. 449 ?.2d 130. 137 
(1968).

9. 2 Proceedings, supra note 3 at 1528.
10. Id. at 1513-16, 1519-20, 1521-22. 1524.
IV. Id. at 1514.
12. E g .. Mo. Const, art. IX. 5 8.
13. U.S. Const, amend. I provides In part: "Con­

gress shall make no law respecting an estab­
lishment of religion . . . . ”

14. See. e.g., Woiman v. Walter, 433 U.S. 229. 
250, 254. 97 S.Ct. 2593, 2606, 2609. 53 L.E<L2d 
714, 733 (1977); Meek v. Pittenger, 421 U.S. 
349, 364-65, 95 S.CL 1753, 1762-63. 44 LE<12d 
219, 231 (1975); Comm, for Publ. Educ. v. Ny- 
quiat 413 U.S. 756. 783 n. 39. 93 S.CL 2955, 
2971 n. 39. 37 L E dJd 948, 969 n. 39 (1973); 
Americans United v. Rogers, 538 S.W.2d 711, 
719 (Mo.), cert denied, 429 U.S. 1029, 97 S.Ct. 
653. 50 LEd2d 632 (1976). Though the Feder­
al Constitution does not explicitly refer to the* 
relationship between the government and reli­
gious schools, the Supreme Court's “direct ben­
efit" standard haa been formuk^d almost ex­
clusively In the context of school aid cases, 
supra, and is thus valuable precedent In con­
struing our own constitutional provision.



130 Alaska 599 PACIFIC REPORTER, 2d SERIES

cal” than precise,11 the analyses found in 
these decisions are helpful in determining 
generally the type of government action 
intended to be prohibited by article VII's 
direct benefit clause. The following gener­
alizations can be drawn from these authori­
ties.

[3] First, constitutional provisions gov­
erning aid to private schools have generally 
been perceived as requiring neutrality rath­
er than hostility from the sta te;11 thus the 
breadth of the class to which statutory ben­
efits are directed is a critical area of judi­
cial scrutiny.17 For example, though the 
police and fire protection afforded a private 
school may provide the school with quite 
direct benefits, as when a campus fire is 
extinguished, such benefits are provided 
without regard to status and affiliation, 
and have universally been presumed to be 
constitutional.11 Conversely, a benefit 
flowing only to private institutions, or to 
those served by them, does not reflect the 
same neutrality and non-selectivity.11

A second central criterion in determining 
the constitutionality of a state aid program, 
is the nature of the use to which the public 
funds are to be put. As is apparent from 
the convention debate, the core of the con­
cern expressed in the direct benefit prohibi­
tion involves government aid to educ&tion
IS. See L  Tribe, American Constitutional Law 

840 (1978).
18- See Roemer v. Bd. of Publ. Works of Md„ 

426 U.S. 736, 747, 96 S.CL 2337, 2345, 49 LEd. 
179, 188 (1976); Lemon v. Kurtxman, 403 U.S. 
602, 614, 91 S.CL 2105, 2112, 29 LEd.2d 745, 
756 (1971); Everson v. Bd. of Educ., 330 U.S. 1, 
18, 67 S.CL 504, T12, 91 LEd. 714, 724-25 
(1947).

17. See; e.g.. Comm, for Publ. Educ. v. Nyquist, 
413 U.S. 758, 782 n. 38, 93 S.Ct. 2955, 2970 n. 
38, 37 LEd2d 948, 968 n. 38 (1973); Spring­
field SchL Dist v. Dept, of Educ., 483 Pa. 539, 
397 A^d 1154. 1163 (1979).

18. See citations supra notes 16 and 17.
19. See Infra notes 26 and 27.
29. See supra note 10. In Matthews v. Quinton,

362 P-2d 932 (Alaska 1961): cert, denied, 368
U.S. 517, 82 S.CL 530, 7 LEdJd 522 (1962), a
statute enabling private school children living
far from their schools to ride public school

conducted outside the public schools. 
Though any 3tate assistance that relieves 
the burden on a private school to provide 
for the health and welfare of its students 
will free the school to concentrate its funds 
on its private educational mission, numer­
ous delegatej voiced their understanding 
that the direct benefit clause would not bar 
such incidental support.11 An analogous 
distinction has frequently been drawn in 
establishment clause cases, where the perti­
nent inquiry is whether a statute impacts 
“essentially secular educational functions" 
that are separable from the school’s reli­
gious instruction.11

Third, in determining whether a school is 
directly benefitted by public funds, a court 
must consider, though not in isolation, the 
magnitude of the benefit conferred. A 
trivial, though direct, benefit may not rise 
to the level of a constitutional violation, 
whereas a substantial, though arguably in­
direct, benefit may.a

[4] Finally, while a direct transfer of 
funds from the state to a private school will 
of course render a program constitutionally 
suspect,1* merely channeling the funds 
through an intermediary will not save an 
otherwise improper expenditure of public 
monies. The courts have expressly noted

buses »t public expense, was held violative of 
the direct benefit prohibition. We do not rely 
on Matthews In reaching today's decision, and 
thus have no occasion to overrule or re-afflrm 
1L- A substantial question, however, can be 
raised as to its continuing vitality in light of the 
analysis which we employ in the present opin­
ion.

21. Roemer v. Bd. of Publ. Works of Md. 426 
U.S. 736, 762. 96 S.CL 2337, 2352, 49 L.Ed-2d 
179, 197 (1976). See Meek v. Pittenger, 421 
U.S. 349, 366. 95 S.CL 1753, 1763, 44 LEd.2d 
217, 232 (1975).

22. Compare Lendall v. Cook, 432 F.Supp. 971 
(E.D.Ark.1977) (program Involving eight schol­
arships upheld), with Meek v. Pittenger (strik­
ing down a state loan ol nonideoiogical instruc­
tional materials, in part on the basis of the 
substantiality of aid to the overall functioning 
of the benefitted schools).

23. Id
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that the superficial form of a benefit will 
not suffice to define its substantive charac­
ter.24

II
[5] The foregoing observations are read­

ily applicable to the present case. First, the 
class primarily benefitted by the tuition 
grant program consists only of private col­
leges and their students. Though the ap­
pellants characterize the statute as merely 
equalizing the positions of private and pub­
lic university students, effectively the chief 
beneficiaries are the private colleges them­
selves. Unlike a statute that provides com­
parable dollar subsidies to all students,25 
Alaska's tuition grant program is not neu­
tral, inasmuch as the only incentive it cre­
ates is the incentive to enroll in a private 
college. Subsidy programs suffering from 
similar deficiencies have been repeatedly 
struck down under a variety of state consti­
tutional provisions,25 as well as under the 
Federal Constitution.27

24. Wolman v. Witter, 433 U.S. 229. 250. 97
S.Ct. 2S93. 2606. 53 L.Ed.2d 714, 733-34 (1977) 
(striking down a loan of instructional materials 
to students after similar loan to schools had 
been struck down in Meek); Comm, for Publ. 
Educ. v. Nyquist, 413 U.S. 756. 783-86, 93 S.C t 
2955, 2972, 37 LEd.2d 948, 970 (1973) (striking 
down reimbursements to parents for private 
school tuitions).

23. Minn. Civ. Lib. U. v. Roemer. 452 F.Supp. 
1316. 1322 (D.Minn.1978) (tax deduction for 
parents of all school children upheld); Ameri- 
cma United for the Sep. of Ch. and Stale v. 
Blanton, 433 F.Supp. 97 (M.D.Teun.), afTd 
mem., 434 U.S. 803, 98 S.Ct 39. 54 LEd.2d 65 
(1977) (public and private college students eli­
gible for grants); Durham v. McLeod, 259 S.C. 
409, 192 S.EJd 202 (1972), appeal dismissed 
for lack of a substantial federal question, 413 
U.S. 902. 93 S.Ct 3060, 37 LEd.2d 1020 (1973) 
(loans to all college students). But see Miller v. 
Ayres. 213 Ve. 251, 191 S.EJd 261 (1972) (con­
ditional grants to public -nd private colle e 
.nudents held unconstitutional); Weiss v. Bru­
no, 82 W ashed 199, 509 P.2d 973 (1973) 
(grants to needy private school children not 
saved by summer school grants to needy pubilc 
school children).

26 See Klinger v. How/eft 56 Ill_2d 1, 303
N.EJ2d 129 (1973); Opinion of the Justices. 357
Mass. 846, 259 N.E-2d 564 (1970): Opinion of
the Justices. 109 N.H. 578. 258 A.2d 343 (1969).

Second, the public funds expended under 
AS 14.40.776 constitute nothing less than a 
subsidy of the education received by the 
student at his or her private college, and 
thus implicate fully the core concern of the 
direct benefit provision. While the pro­
gram may be motivated, as '’/as stated in 
the preface to the statute as it was original­
ly passed, by the desire to "help retain 
qualified students in Alaska,"28 such a 
laudable purpose cannot escape article VII’s 
mandate that Alaska pursue its educational 
objectives through public educational insti­
tutions.

Furthermore, the magnitude of benefits 
bestowed under the tuition grant program 
is quite substantial. For the last year in 
which the tuition grants were paid, 1975- 
76, Sheldon Jackson received approximately 
six hundred thousand dollars from the pro­
gram. The grants were then $1,850 for 
each eligible student,1* and for the 1976-77 
school year the grants were to be $2,500." 
According to Sheldon Jackson it has 3uf-

27. Comm, for Publ. Educ. v. Nyquist, 413 U.S. 
756, 782 n. 38. 93 S.Ct, 2955, 2970 n. 38, 37 
L.Ed.2d 948. 968 n. 38 (1973) (tuition reim­
bursement to parents of non-public school chil­
dren); Sloan v. Lemon. 412 U.S. 825, 93 S.CL 
2982. 37 LEd .2d 939 (1973) (tuition reimburse­
ment); Wolman v. Essex. 342 F.Supp. 399, 412 
(S.D Ohio), afTd mem., 409 U.S. 808, 93 S.CL 
61. 34 LEd .2d 69 (1972) ("[t]he reimbursement 
grant aspects . . .  are directed only to­
wards the parents of children who attend non­
public schools"). See also Meek v. Pittenger, 
421 U.S. 349. 95 S.CL 1753, 44 LEd2d 217
(1975) (auxiliary services only provided to non- 
public school students); Publ. Funds for Publ. 
Schools of N.J. v. Marburger, 358 F.Supp. 29 
(D.N.J.1973). afTd mem., 417 U.S. 961, 94 S.CL 
3163. 41 LEd2d 1134 (1974) (private school 
students reimbursed for textbooks while public 
schoolers only loaned books); Members of 
Jamestown Schl. Comm. v. Schmidt, 427 
F.Supp. 1338, 1348 (D.R-L1977) (only private 
school students bused out of district); Ameri­
cans United for Sep. of Ch. and State v. Ben­
ton, 413 F.Supp. 955 (D.Iowa 1976) (same).

28. Section 1 ch. 230 SLA 1970.

2*. Section 2 ch. 136 SLA 1975.

30. AS 14.40.776(a)(2).
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fered "a substantially diminished capacity" 
to function as an educational institution as 
a result of the termination of the tuition 
grant program, as reflected in a reduction 
of students, faculty, income and curriculum 
offerings. Inupiat University claims a sim­
ilar impairment of function.

Finally, though the tuition grants are 
nominally paid from the public treasury 
directly to the student, the student here i3 
merely a conduit for the transmission of 
state funds to private colleges. Before the 
state will deliver a check to the student, the 
latter must certify under oath and under 
penalty of perjury that he or she will pay it 
over to the college. AS 14.40.786. Simply 
interposing an intermediary “does not have 
a cleansing effect and somehow cause the 
funds to lose their identity as public funds. 
While the ingenuity of man is apparently 
limitless, the Court has held with unvarying 
regularity that one may not do by indirec­
tion what is forbidden directly." Wolman v. Essex, 342 F.Supp. 399, 415 (S.D.Ohio), affd mem., 409 U.S. 808, 93 S.Ct 61, 34 
L.Ed.2d 69 (1972).

Based on the foregoing we have no d iffi­
culty in concluding that the tuition grant 
program is in its effect a direct benefit to 
private educational institutions and there­
fore violates article VII, section 1 of our 
constitution. Though Sheldon Jickson 
points out that several courts have upheld 
tuition grant programs irvolving colhg® 
students,11 and that sud programs involving 
colleges have more readily been found con­
stitutional than similar programs involving 
elementary and secondary schools," the cit­
ed decisions rely on the de minimis degree 
of church control in the benefitted sectarian 
colleges. Such reasoning obviously has no

31. Lendall v. Cook, 432 F.Supp. 971 (E-D.Ark. 
1977); Americans United for Sep. of Ch. and 
State v. Bubb, 379 F.Supp. 872 (D.Kan.1974) 
(upheld with respect to most, but not all, 
church-related school*); Americans United v. 
Rogers, 538 S.W Jd 711 (Mo.), cert denied, 429 
U.S. 1029, 97 S.Ct. 653, 50 LEd.2d 632 (1976).

32. See Roemer v. Bd. of Publ. Works of Md., 
426 U.S. 736, 96 S.CL 2337, 49 L.EdJd 179
(1976) (non-categorical grants to colleges); 
Hunt v. McNair, 413 U.S. 734. 93 S.CL 2868, 37 
LEd.2d 923 (1973) (state leaseback arrange-

application with respect to article VII’s di­
rect benefit prohibition, which bans aid to 
all private educational institutions, includ­
ing those with no religious affiliation.

Sheldon Jackson also argues that the di­
rect benefit clause was not meant to apply 
to colleges and universities, but only to 
primary and secondary private educational 
institutions. We see no basis for this con­
tention. Both the plain language of the 
constitution and the minutes of the consti­
tutional debate" indicate that all private 
educational institutions were meant to be 
included. The judgment is AFFIRMED.

M-K RIVERS and Alaska Pacific 
Assurance Co., Appellanta,

v.

Robert SCHLEIFMAN, Appellee.

No. 3598.

Supreme Court of Alaska.

Aug. 31, 1979.

Appeal was taken from an order of the 
Superior Court, Third Judicial District, Vic­
tor D. Carlson, J., reversing a decision of 
the Workmen's Compensation Board and 
finding that employee was entitled to com­
pensation. The Supreme Court, Connor, J., 
held that injuries sustained by employee 
while traveling from a remote work site to

ment with Baptist college); Tilton v. Richard­
son, 403 U.S. 672, 91 S.CL 2091, 29 L_Ed2d 790 
(1971) (construction grants to colleges).

33. The convention delegates were Informed by 
the chairperson of the authoring committee 
that the committee intended the phrase "other 
private educational Institutions” to Include 
"any educational Institution that is not run by 
the slate.” 2 Proceedings, supra note 3 at 
1511. See also id. at 1532.
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p lan  fo r  th e  c o n s e rv a t io n  an d  re b u ild in g  o f  

th e  sa lm o n  re so u rc e .

In  a d o p t in g  O rd in a n c e  N o . 3 a b o lis h in g  

fish tra p s  the  p eople  o f  A la s k a  w e re  n ot 

u n a w a r e  th a t so m e e co n o m ic  ad ju stm en ts  

w o u ld  be re q u ire d . T h e  pros an d  cons o f  

th e  issu e  h ad  b een  c o n s id e red  fo r m a n y  

y e a rs . A l l  p erson s e n g a g e d  in  the  sa lm o n  

in d u stry  h a d  n o tice  o f  th e  o b v iou s tren d . 

T h e  r e fe re n d u m  o f  194S, the  o v e rw h e lm in g  

ad o p tio n  o f  O rd in a n c e  N o . 3 in 1956 an d  

p assag e  o f  th e  A la s k a  S ta te h o o d  A c t  in 195S 

c le a r ly  in d ic a te d  the  e a r ly  a r r iv a l  o f  the  d ay  

w h e n  th e  w ill o f  th e  p eo p le  co u ld  be e ffec t­

ed. T e m p o r a r y  in c o n v e n ien c es  m u st be su b ­

o rd in a te d  to  a p o licy  d ed ica ted  to  p re v e n t in g  

e x p lo ita t io n  to  a n n ih ila t io n  o f  o n e  o f  th e  

g re a te s t  n a tu ra l  food  re so u rc es  k n o w n  to 

m a n k in d , to  e q u ita b le  re g u la t io n  o f  seaso n a l 

h a rv e s ts  f o r  the  g re a te s t  benefit to  th e  

g re a te s t  n u m b er , w h ile  c o n s e rv in g  and  r e ­

b u ild in g  fo r  p o s te r ity . T h e  ju d g m e n ts  b e ­

lo w  a re  a ffirm ed .

H o w a r d  A .  M A T T H E W S  ( s u b s t i t u t e d  f o r  
□ o n  M.  D a f o e ) ,  C o m m i s s i o n e r  o f  E d u c a ­
t i o n ;  A l a s k a  B o a r d  o f  E d u c a t i o n ;  F a i r ­
b a n k s  S c h o o l  D i s t r i c t ;  J a c k  G o u r l e y ,  
T r a n s p o r t a t i o n  O f f i c e r  f o r  t h e  F a i r b a n k s  
S c h o o l  D i s t r i c t ;  a n d  E d g a r  I .  B a g g e n ,  In 
h i s  c a p a c i t y  a s  P r e s i d e n t  o f  t h e  B o a r d  o f  
D i r e c t o r s  o f  t h e  F a i r b a n k s  S c h o o l  D i s ­
t r i c t ,  A p p e l l a n t s ,

v.
J u d y  K a y  Q U I N T O N ,  b y  n e x t  o f  f r i e n d ,  L a w ­

r e n c e  R .  Q u i n t o n  a n d  L o y o l a  I .  Q u i n t o n ,  
on  b e h a l f  o f  h e r s e l f  a n d  a l l  o t h e r  c h i l d r e n  
s i m i l a r l y  s i t u a t e d ;  L a w r e n c e  R .  Q u i n t o n  
a n d  L o y o l a  I .  Q u i n t o n ,  o n  b e h a l f  o f  t n e m -  
s o l v e s  a n d  o t h e r s  s i m i l a r l y  s i t u a t e d ,  A p p e l ­
l e e s .

N o .  48 .

S u p re m e  C o u rt o f A la sk a .
A p ril  3, 1961.

R e h e a r in g  D en ied  J u n e  29, 1961.

C la ss  a c t io n  by  rion p u b lic  sch o o l pupil 

to  e n jo in  sch o o l a u th o r it ie s  f ro m  re fu s in g  

to  t r a n s p o r t  h e r  o n  a  p u b lic  sch o o l bus.

T h e  D is t r ic t  C o u r t ,  [ T e r r i t o r y ]  o f  A la s k a ,  

F o u r th  Ju d ic ia l D iv is io n , a t  F a ir b a n k s ,  

V e r n o n  D .  F o rb e s , J . ,  re n d e re d  su m m a ry  

ju d g m e n t  fo r  p la in tiffs , an d  th e  d e fe n d a n ts  

ap p e a le d . T h e  S u p re m e  C o u rt , A r e n d , J . ,  

h e ld  th a t th e  s ta tu te  a u th o r iz in g  su ch  tr a n s ­

p o rta t io n  w a s  n o t a  v a lid  e x e rc is e  o f  th e  

p o lice  p o w e r  a n d  v io la te d  the  c o n s titu t io n a l 

p ro h ib itio n  a g a in s t  d ire c t benefits  to n o n ­

p u b lic  schools .

Ju d g m e n t  re v e rs e d  w ith  d ire c t io n s .

D im o n d , J , ,  d issen ted .

1. S c h o o l s  a n d  S c h o o l  D i s t r i c t s  <S= 159'/i

W it h in  s ta tu te  p ro v id in g  tra n s p o rta t io n  

to  c h ild re n  w h o  a tte n d  n o n p u b lic  sch o o ls  in 

c e r ta in  cases , d e p e n d in g  on  c h ild ’s d is tan ce  

fro m  school, c r u c ia l  d is tan c e  is n o t d is tan ce  

to n ea res t p u b lic  sch o o l o r  som e o th e r  n on ­

p u b lic  schoo l, b u t d is tan ce  to  sch o o l ch ild  

is a t te n d in g . A .C .L .A . S u p p .  §§ 3 7 -1 1 -4  

to  3 7 -1 1 -6 .

2. S c h o o l s  a n d  S c h o o l  D i s t r i c t s  <1=3

S ta tu te  p ro v id in g  fo r  f re e  t r a n s p o r ta ­

t io n  o f  c h ild re n  to n on p u b lic  sch o o ls  v io ­

la te d  O r g a n ic  A c t  p ro v is io n  p ro h ib it in g  

a p p ro p r ia t io n  o f  p u b lic  m o n e y  fo r  su p p ort 

o f  n o n p u b lic  scho o ls . A .C .L .A .S u p p .  55 

3 7 -1 1 -4  to 3 7 -1 1 -6 ;  45 U . S . C . A .  § 77.

3. C o n s t i t u t i o n a l  L a w  0 = 2 3

A  c o n s titu t io n a l p ro v is io n  in ten d ed  to 

o p e ra te  re t ro a c t iv e ly  to  v a lid a te  an te ce d e n t 

u n c o n s t itu t io n a l le g is la tio n  v a lid a te s  a ll 

su ch  le g is la tio n , w ith o u t  its re -e n a c tm e n t, 

u n le ss  a ttem p ted  v a lid a t io n  w o u ld  im p a ir  

o b lig a t io n  o f  c o n t r a c t  o r  d iv e s t vested  

r ig h ts , bu t c o n s titu t io n a l p ro v is io n  m u st 

m a k e  som e r e fe re n c e , h o w e v e r  s l ig h t  o r  in ­

fe re n t ia l, to  s ta tu te  in ten d ed  to  be v a lid a te d .

4.  S t a t u t e s  <£355

C o n s t itu t io n a l p ro v is io n  c o n t in u in g  in  

fo r c e  a l l  t e r r i t o r ia l  la w s  d id  n o t v a lid a te  

t e r r i to r ia l  s ta tu te  w h ic h  v io la te d  O r g a n i c . 

A c t .  48  U . S . C . A .  § 21 e t s e n . ;  A . C . L . A .  

S u p p . §§ 3 7 -1 1 — I- to  3 7 -1 1 -6 .

5 . S c h o o l s  a n d  S c h o o l  D i s t r i c t s  <£=3
F u r n is h in g  tr a n s p o r ta t io n  a t  p u b lic  e x ­

p en se  to  n o n p u b lic  sch o o l p u p ils  w a s  a  

d ir e c t  ben e fit to  sch o o l, w ith in  c o n s titu tio n ­
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a l  p ro h ib it io n . A .C .L .A . S u p p .  §§ 3 7 -1 1 —)• 

to  3 7 - 1 1 - 4 ;  C o n st, a r t .  7. § 1 ; a r t . 9, § 0 ; 

U .S .C .A .C o n s t .  A m e n d s . I ,  14.

6. S c h o o l s  a n d  S c h o o l  D i s t r i c t s  C = 3

S t a t u t e  p rov id in g ; to r  f re e  p u b lic  t r a n s ­

p o r ta t io n  o f  pupils to  n o n p u b lic  scho o ls  w as 

n o t a  v a lid  e x e rc is e  o f  p o lice  p o w e r . A .C .  

L .A .S u p p .  §§ 3 7 -1 1 -4  to  3 7 -1 1 -6 .

7.  C o n s t i t u t i o n a l  L a w  0 = 6 1

T h e  p o lice  p o w e r  m a y  n o t be e x e rc is e d  

in  c o n t ra v e n t io n  o f  p la in  a n d  u n am b ig u o u s  

c o n s t itu t io n a l in h ib itio n s .

R a lp h  E .  M o o d y , A t t v .  G e n ., a n d  N o r ­

m a n  L .  S c h w a ib ,  A s s t .  A n y .  G e n .,  fo r  a p ­

p e lla n ts .

E d w a r d  A .  M e rd e s , M c N e a ly ,  M e r d e s  &  

C a m a to t ,  F a ir b a n k s ,  fo r  ap p e llees .

B e f o r e  N E S B E T T ,  C . L ,  an d  D I M O N D  

an d  A R E N D ,  J J .

A R E N D ,  Ju s t ic e .

T h is  is a  c la s s  a c t io n  b y  a  sch o o l ch ild , 

J u d y  K a y  Q u in to n , w h o , w ith  h e r  p aren ts , 

so u g h t  to  e n jo in  th e  d e fe n d a n t  sch o o l a u ­

th o r it ie s  f ro m  r e fu s in g  to tr a n s p o r t  h e r  on  

a  p u b lic  sc h o o l bus to  th e  n o n p u b lic  school 

w h ic h  sh e  w a s  a t te n d in g . F r o m  a  su m m a ry  

ju d g m e n t  in  fa v o r  o f  J u d y  a n d  a ll ch ild re n  

o f  th e  p la in t if f  class s im i la r ly  s itu a ted , the  

d e fe n d a n ts  h a v e  a p p e a le d .1

W i t h  so m e  m o d ifica tio n s  w e  sh a ll ad op t 

th e  s ta te m e n t  o f  fa c ts  f ro m  a  w r it te n  

o p in io n  re n d e re d  by  th e  lo w e r  c o u r t  a t  the  

t im e  o f  f il in g  th e  s u m m a ry  ju d g m e n t .

T h e  a m e n d e d  c o m p la in t  in  th is  c a se  w a s  

filed  on  F e b r u a r y  21, 1959. A t  th a t  tim e  

th e  p la in t if f  J u d y  w a s  e le v e n  y e a rs  o f  a g e  

r n d  a t te n d in g  the  fo u r th  g r a d e  in  Im m a c u ­

I. T h is  ju dgm en t p erm anen tly  enjoined the 
de fen d an t C om m issioner o f Education  
and th e  A laska  B oard  of E d u ca tio n  from 
(1 ) w ithholding school bns t ra n s p o r ta ­
tio n  to  th e  plaintiff class on the basis of 
th e ir  p rox im ity  to a  public school which 
th ey  do c o t  a tcend: (2 ) applying any
o th e r  d istan ce  te s t  th an  th a t  of the  d is­
tance  fro m  place of residence to the 
school of a c tu a l a tten d an ce  fo r the  pur-

la te  C o n c e p tio n  E le m e n ta r y  S c h o o l,  a  n o n - 

p u o lic  sch o o l in  F a ir b a n k s  a n d  w ith in  the 

F a ir b a n k s  S c h o o l D is t r ic t  w h ic h  is an  

in c o rp o ra te d  in d e p en d en t schoo l d is tr ic t . 

U n d e r  th e  la w s  o f  A la s k a  a l l  ch ild re n  b e ­

tw een  seven  an d  s ix te e n  y e a rs  o f  ag e , o r 

u n til th e y  h a v e  co m o le ted  th e  e ig h th  g ra d e , 

a r e  re q u ire d  to  a t te n d  sch o o l. A t te n d a n c e  

m a y  be a t  e ith e r  a  p u b lic  o r  p r iv a te  school 

an d  it  is n o t c o m p u lso ry  i f  th e  ch ild  resides 

m o re  th a n  tw o  m ile s  fro r.i a  sch o o l, un less 

tr a n s p o r ta t io n  is fu rn is h e d .2 T h e  la w  also  

e m p o w e rs  th e  d e fe n d a n t  A l a s k a  B o a r d  o f  

E d u c a t io n ,  a m o n g  o th e r  h in g s , to  re q u ire  

schoo l d is tr ic ts  to  e n te r  i n ’o  c o n tra c ts  w ith  

th e  B o a r d  fo r  th e  o p e ra t io n , o r  su b -co n ­

tr a c t in g  o f  th e  o p e ra t io n , o f  tr a n sp o rta t io n  

system s fo r  p upils  to  a n d  f io m  th e  schools 

w ith in  th e ir  re sp e c tiv e  s e rv ic e  a r e a s .3 A c t ­

in g  fo r  the  B o a r d  o f  E d u c a t io n ,  th e  C o m ­

m iss io n e r  o f  E d u c a t io n  e n te re d  in to  a  c o n ­

tr a c t  w ith  th e  F a ir b a n k s  S c h o o l D is t r ic t  f o r  

the tr a n s p o r ta t io n  o f  p u p ils  r e s id in g  m o re  

th an  o n e  a n d  o n e -h a lf  m ile s  f ro m  the  

schoo l th e y  w e re  re q u ire d  to  a tte n d .

Ju d y  re s id e d  m o re  th a n  o n e  a n d  o n e -h a lt  

m ile s  f ro m  Im m a c u la te  C o n c e p tio n  S c h o o l, 

but th e re  w a s  a  p u b lic  e le m e n ta ry  school, 

w ith  c lasses  up  th ro u g h  th e  s ix th  g ra d e , less 

th an  o n e  a n d  o n e -h a lf  m ile s  f ro m  h e r  hom e. 

T h e  F a ir b a n k s  S c h o o l D is t r ic t  o p e ra ted  a 

scho o l bus w h ic h  w e n t  by  Ju d y 's  h om e ar.d 

tr a n sp o rte d  c h ild re n  to  th e  p u b lic  ju n io r  

an d  s e n io r  h ig h  sch o o ls  in  F a ir b a n k s .  A s  

th is bus w e n t  n e a r  b y  Im m a c u la te  C o n ce p ­

tion  S c h o o l,  J u d y  u sed  it  f o r  tra n sp o rta t io n  

to  h e r  sch o o l u n til J a n u a r y  28. 1959, w h en  

d e fe n d a n t J a c k  G o u r le y ,  t r a n s p o r ta t io n  offi­

c e r  fo r  th e  F a ir b a n k s  S c h o o l  D is tr ic t , 

issued  a  d ir e c t i ’ a th a t  re su lted  in  th is  la w  

su it. U n d e r  th e  d ir e c t iv e , e ffe c tiv e  im ­

m e d ia te ly , a l l  p u b lic  sch o o l bu ses w e re  to

pose of determ in ing  righ ts to school bus 
tra n s p o r ta tio n ; and (3 ) re fu s in g  to stop  
and d sc h a rg e  children  a tten d in g  nonpub­
lic schools a t  a  po in t along the  route 
n e a re s t  to  such  schools.

2. Section 3 7 -7 -1 , ACLA 1049.

3. Section 3 7 -2 -6 . ACLA 1949. as amended. 
SL A  1957. Ch. 51 (3 3 7 -2 -6 . ACLA 
C um .Supp.1057).
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d is co n tin u e  p ic k in g  u p  e le m e n ta ry  sch o o l 

ch ild re n  l iv in g  c lo s e r  th an  o n e  an d  o n e -h a lf  

m ile s  f ro m  a p u b lic  sch o o l an d  w e re  n o t to  

d is c h a rg e  p a s s e n g e rs  a t  n o n p u b lic  scho o ls  

en rou te  bu t w e r e  to  d o  su ch  d .s c h a rg in g  

o n ly  upon  a r r iv a l  a t  a  p u b lic  e le m e n ta ry  

schoo l.

A s  in  th e  lo w e r  c o u r t , th e  c o n tro v e rs y  

h e re  tu rn s  u p o n  th e  e ffec t a n d  c o n s titu t io n ­

a l ity  o f  a n  A l a s k a  s ta tu te  p assed  by th e  

T e r r i t o r ia l  le g is la tu r e  in  1955 w h ic h  re la te s  

to  th e  f re e  t r a n s p o r t a t io n  o f  c h ild re n  a t ­

te n d in g  n o n p u b lic  sch o o ls  in  A la s k a .  S L A  

1955, C h . 39  (§ §  3 7 -1 1 -4  to  3 7 -6 , A C L A  

C u m .S u p p .1 9 5 7 ).  T h e  s ta tu te  in  qu estion  

is set o u t in  th e  m a r g in  an d  w ill  be  re fe r re d  

to  h e r e in a f t e r  a s  C h a p te r  39 .4 O n e  re a d in g  

th e  s ta tu te  m u st b e a r  in  m in d  th a t ,  a t  th e  

tim e  o f  its  e n a c tm e n t , A l a s k a  w a s  still a  

T e r r i t o r y  a n d  h a d  fo r  its  c o n s titu tio n  th e  

O r g a n ic  A c t  o f  A l a s k a .5 S e c t io n  9 o f  th is  

A c t  p ro h ib ite d  th e  a p p ro p r ia t io n  o f  p u b lic  

fu n d s  fo r  n o n p u b lic  sch o o l p u rp o se s  in  th e  

fo llo w in g  l a n g u a g e :

“  *  *  *  n o r  sh a ll a n y  p u b lic  m o n ey  

be  a p p ro p r ia te d  b y  th e  T e r r i t o r y  o r  

a n y  m u n ic ip a l c o rp o ra t io n  th e re in  fo r  

th e  su p p o rt o r  b e n e fit  o f  a n y  se c ta r ia n , 

d e n o m in a t io n a l o r  p r iv a te  sch o o l, o r  

a n y  sch o o l n o t u n d e r  th e  e x c lu s iv e  co n ­

tro l o f  th e  g o v e r n m e n t ;  *  *  *  an d

4. C h ap te r 39, SL A  1035 "S ection  1. 
T he L eg isla tu re  recognizes these  fa c ts :  

" ( a )  A tten d an ce  n t schools fo r all 
children  betw een  th e  ng.-« o f seven and 
six teen y e a rs  is  com pu'sor.v. excep t in 
those cases w here  a  child, resid ing  more 
th an  two m iles fro m  his school, is n o t 
fu rn ished  w ith  tra n s p o r ta tio n .

" (b )  T h e  h e a lth  o f all ch ild ren  is en­
dangered by re q u irin g  them  to  w alk long 
d istances to  school in  inclem ent w e a th ­
e r ;  and th e ir  sa fe ty , also, is endangered  
in requ iring  them  to  so w alk to  th e ir  
schools along h ighw ays th a t  have no 
sidew alks.

"T h e re fo re , in  o rd e r  to  p ro tec t th e  
health  and sa fe ty  o f all school ch ild ren  
in A laska, and  to  achieve th e  objectives 
of the  com pulso ry  education  law s of 
A laska, th is  s ta tu te  is enacted.

"S ection  2. In  th o se  places in A laska 
w here tra n s p o r ta tio n  is  provided u n d e r 
Section 3 7 -2 -S  A C LA  1949 fo r  children  
a tten d in g  public  schools, tra n s p o r ta tio n

a l l la w s  p assed , o r  a tte m p te d  to  be 

p assed , by  such  le g is la tu re  in sa id  T e r ­

r i to ry  in c o n s is te n t w ith  the  p ro v is io n s  

o f  th is section  *  *  *  sh a ll be  n u ll 

an d  v o id .”  6

T h e  t r ia l  c o u r t in its  o p in io n  se rio u s ly  

q u es tio n ed  the  v a lid ity  o f  C h a p te r  39 in th e  

l ig h t  o f  th e  p ro v is io n  o f  S e c t io n  9 o f  the 

O r g a n ic  A c t  ju s t  qu o ted , b u t co n c lu d ed  th a t 

su ch  p ro v is io n  y ie ld e d  to  th e  fo rc e  and  

la n g u a g e  o f  th e  A l a s k a  s ta te  co n s titu tio n  

su b se q u en tly  ra tif ie d  an d  ad o p ted . W e  

sh a ll h a v e  m o re  to  say  ab o u t th e  p e r tin e n t 

p ro v is io n s  o f  the c o n s titu tio n  fu r th e r  a lo n g  

in  th is  op in ion .

[ 1 ]  T h e  a p p e lla n ts  ta k e  th e  p osition  

th a t  C h a p te r  39 d oes n o t v io la te  th e  p ro v i­

s io n s  o f  the  O r g a n ic  A c t  i f  it  is g iv e n  th e  

in te rp re ta t io n  to  w h ic h  th e y  c la im  it is e n ­

tit le d . T h e y  a r g u e  th a t  C h a p te r  39, w ith  

re s p e c t  to  th e  t r a n s p o rta t io n  o f  n o n p u b lic  

sch o o l c h ild re n  by  p u b lic  sch o o l buses, 

m e r e ly  s ta te s  an d  m ean s  th a t , i f  such 

c h ild re n  liv e  m o re  th an  a  p re sc r ib e d  d is ­

ta n c e  f ro m  a p u b lic  scho o l w h ic h  th e y  could  

a t te n d  th en  th e y  a r e  e n tit le d  to  r id e  the 

p u b lic  schoo l bus to  th e  n o n p u b lic  school 

w h ic h  th e y  a r e  a c tu a l ly  a t te n d in g , th e  o th e r 

re q u ire m e n ts  o f  the  s ta tu te  as  to  " c o m ­

p a ra b le  d is ta n c e s "  an d  “ sam e ro u te s ” h a v -

shnll likewise be provided fo r children 
who, in compliance w ith the com pulsory 
education  law s of A laska, a tten d  non­
public schools which a re  adm in istered  in 
com pliance w ith Sections 37 -1 1 -1 , 3 7 -  
1 1 -2  and 3 7 -1 1 -3  ACLA 1949. w here  
such  children, in o rd e r to  reach  such 
non-public schools, m u st trnvel d istances 
com pnrable w ith , and over ro u tes  the  
sam e as. the  d istan ces and ro u tes  over 
w hich the children  a tten d in g  public 
schools a re  tran sp o rte d .

"S ection  3. T h is  A ct shall be adm in­
is te re d  by th e  C om m issioner o f E d u ca ­
tio n  under th e  d irec tion  and superv ision  
of th e  T e rr ito r ia l  B oard  of E ducation , 
and the  to ta l cost o f all such trn n s- 
porntion  shall be paid from funds ap p ro ­
p ria ted  for th a t  purpose by th e  L egis­
la tu re ."

5. 37 S ta t.  512, 43 U .S.C .A . § 21 e t seq.

6. 37 S ta t.  514. 43 U .S.C .A . § 77.
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in g  been  m e t " In  o th e r  w o rd s , the  a p p e l­

la n ts  a re  a s k in g  us to c o n s tru e  the  w o rd s  

"h is  s c h o o l"  :n  S e c t io n  K a i  o f  the  s ta tu te  

to  m e a n  " a  p u b lic  s c h o o l."  O n  tin s  issu e  

th e  lo w e r  c o u r t  ru led  th a t  in o rd e r  fo r  

C h a p te r  39 to  m a k e  sense , the  c r u c ia l  d is ­

ta n c e  is n o t the d is ta n c e  to  th e  n e a re s t  

p u b lic  schoo l o r th e  d is ta n c e  to  som e o th e r  

n o n p u b lic  school bu t the d is ta n c e  w h ic h  th e  

c h ild  m u st t r a v e l in o rd e r  to  re a ch  th e  n o n ­

p u b lic  sch o o l w h ic h  h e  is a t te n d in g . W i t h  

th a t  r u lin g  w e  a re  in  a c c o rd .

H a v in g  th u s  ru led  on  th e  c o n s tru c t io n  

to  b e  g iv e n  to  C h a p te r  39, w e  n eed  to  d e te r ­

m in e  n e x t  w h e th e r  it w a s  a  v a lid  e n a c tm e n t 

u n d e r  th e  re s tr ic t iv e  p ro v is io n s  o f  S e c t io n  

9 o f  th e  O r g a n ic  A c t .  T h e  q u es tio n  o f  

w h e th e r  sta tu tes  p ro v id in g  fo r  th e  tr a n s p o r ­

ta t io n  o f  c h ild re n  to  n o n p u b lic  sch o o ls  a t 

p u b lic  e x p e n se  a r e  in c o n t ra v e n t io n  o f  a  

c o n s titu t io n a l p ro h ib itio n  a g a in s t  th e  a p p ro ­

p r ia t io n  o f  p u b lic  funds o r  p u b lic  schoo l 

fu n d s  fo r  th e  su p p ort o r  b enefit o f  s e c t a r i­

an  o r  p r iv a te  tn o n p u b lic )  sch o o is  h a s  been  

b e fo re  th e  co u rts  o f  th e  la n d  on  a  n u m b e r  

o f  o c c a s io n s . O n e  lin e  o f  a u th o r ity  h o ld s  

th a t  su ch  s ta tu tes  a r e  v io la t iv e  o f  th e  c o n ­

s t itu t io n a l p ro v is io n  m e n tio n e d .8 T h e  r e a ­

s o n in g  em p loy ed  in su p p o rt o f  th is  p ositio n  

is p e rh a p s  best s ta ted  in  the  N e w  Y o r k  

c a se  o f  Ju d d  v. B o a r d  o f  E d u c a t io n  9 w h e r e ­

in  th e  c o u rt s a id :

*' *  * *  F r e e  tr a n s p o r ta t io n  o f

p u p ils  in d u ces  a t te n d a n c e  a t  th e  schoo l. 

T h e  p u rp ose  o f  th e  tr a n s p o r ta t io n  is to  

p ro m o te  th e  in te re s ts  o f  th e  p r iv a te  

sch o o l o r  re lig io u s  o r  s e c ta r ia n  in s t itu ­

7. See no te  4 supra .

8. S ta te  e r  rel. V an S tra te n  v. M ilquet, 
1923. ISO W is. 109, 192 N .W . 392: S ta te  
ex rel. T ra u b  v. B row n, 1934, 6 W .W , 
H a r r .  181. 36 Del. 181. 172 A. 835. w rit 
o f e r ro r  dism issed 193S, 9 W .W .H arr. 
1ST. 39 Del. 187. 197 A. 47S: Judd  v. 
B o a rd  of E ducation , 193S. 27S N.Y. 207,
15 N .E .2d 576. 118 A .L .R . 7S9. ren rgu- 
m en t denied 1938, 27S N.Y. 712. 17 N .E ,
2d 134: G urney r. F e rg u so n . 1941. 190 
Okl. 254. 122 P.2d 1002: S lie rra rd  r .  
Je ffe rso n  C lu u ty  B oard  of E ducation.
1942. 294 Ky. 469. 171 S.W .2d 963: 
M itchell v. Consol. School D ist. No. 201,
1943, 17 W ash.2d 01, 135 P.2d 79, 140

t io n  th a t co n tro ls  an d  d ire c ts  it. ‘ I t  

h e lp s  bu ild  up, s tre n g th e n  and  m ak e  

su cc ess fu l th e  schools as  o rg a n iz a ­

tio n s .' S ta t e  e x  re l. T r a u b  v. B r o w n  

* * * . W it h o u t  p upils  th e re  co u ld  be 

no schoo l. I t  is il lo g ic a l to  say  th a t 

th e  fu rn is h in g  o f  tr a n s p o r ta t io n  is not 

a n  a id  to th e  in s titu tio n  w h ile  th e  em ­

p lo y m en t o f  te a c h e rs  an d  f u r n is h in g  o f  

b ook s , a c co m m o d atio n s  a n d  o th e r  f a ­

c i lit ie s  a re  such  an  a id . *  *  *  ”

T h e n  th e re  is a n o th e r  lin e  o f  a u th o r ity  

w h ic h  ho lds th a t a s ta tu te  su ch  as  C h a p te r  

39 is fo r  th e  benefit o f  th e  p upils  o f  the  

sch o o l an d  th a t  it does n o t c o n tra v e n e  co n ­

s t itu t io n a l p ro v is io n s  p ro h ib it in g  th e  use o f  

p u b lic  fu n d s fo r  th e  b enefit o f  a n o n p u b lic  

sc h o o l.10 T h e  ra t io n a le  o f  th e  tw o  co u rts  

w h ic h  su p p ort th is  la t te r  v ie w  is set fo rth  

by  th e  D is t r ic t  C o u r t  o f  A p p e a ls  fo r  the 

F o u r th  D is t r ic t  o f  C a l i f o r n ia  in  B o w k e r  v. 

B a k e r ,11 as fo llo w s :

" T h e  g e n e ra l lin e  o f  r e a s o n in g  ru n ­

n in g  th ro u g h  those cases  w h ic h  u pho ld  

th e  r ig h t  o f  th e  schoo l d is t r ic t  to  p ro ­

v id e  free  t r a n s p o rta t io n  f o r  [n o n p u b ­

l i c ]  scho o l ch ild re n  finds its  s ta r t in g  

p o in t in the  u n d o u b ted  p o lice  p o w e r  o f  

th e  sta te  to  p ro m o te  th e  p u b lic  w e l­

f a r e  by  a id in g  in  p ra c t ic a l w a y s  th e  

e d u c a tio n  o f  the  y o u n g . I t  is  g e n e r a l ­

ly  h eld  th a t the  d ir e c t  b enefit c o n fe r re d  

is to  th e  c h ild re n  w ith  o n ly  a n  in c id e n ­

ta l a n d  im m a te r ia l benefit to  th e  p r iv a te  

s c h o o ls ; th a t  th is  in d ire c t  b e n e fit is n ot 

a n  a p p ro p ria t io n  o f  p u b lic  m o n e y  fo r  

p r iv a te  p u rp oses  an d  d oes n o t v io la te

A .L .R . 612: V isser v. N ooksack Valley 
School D ist. No. 506. 1949, 33 W nsh.2d 
099. 207 P.2d 198; McVev v. H aw kins, 
1933. 304 Mo. 44. 25S S.W .2d 927.

9. 1938. 278 N  T . 200. 15 N .E .2d  57G, 582,
118 A.L.R. 739,

10. B oard  of E ducation  of B a ltim o re  C oun­
ty v. W heat. 193S, 174 Md. 314. 199 A. 
623: Adnms v. C ounty C om m issioners of 
S t. M ary’s C ounty. 1942. 180 Md. 550. 26 
A..2d 377; B ow ker v. B ak er, 1946, 73 
Cal.App.2d 653. 167 P.2d 256.

11. 1946, 73 C al.App.2d G53. 167 P.2d 256, 
260.
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a n y  c o n s t itu t io n a l p ro v is io n  a g a in s t  g iv ­

in g  S t a t e  aid  to d e n o m in a t io n a l 

s c h o o ls .”

S in c e  th e  q u es tio n  ra is e d  h e r e  is o n e  o f  

first im p re s s io n  in  A la s k a ,  w e  h a v e  a lso  

read  an d  c a : “ :u lly  co n s id e re d  th e  d ec is io n s  

o f  th e  c o u r ts  o f  C o n n e c t ic u t , K e n tu c k y ,  

M a s s a c h u s e t t s  a n d  N e w  J e r s e y ,  w h ic h , a t  

first b lu sh , m ig h t  seem  to  fo llo w  th e  M a r y ­

lan d  an d  C a l i f o r n ia  ru le . W e  find, h o w ­

e v e r , th a t  th o s e  c o u r ts  d id  n o t  sq u a re ly  

fa c e  th e  issu e  b e fo re  us h e re .

In  S n y d e r  v . T o w n  o f  N e w t o w n ,  1960, 

147 C o n n . 374, 161 A .2 d  770, ap p e a l d is ­

m issed  81 S .C t .  692, 5 L .E d .2 d  688, it w a s  

h e ld  th a t  sc h o o l fu n d s co u ld  b e  u sed  o n ly  

fo r  th e  s u p p o rt  o f  p u b lic  o r  co m m o n  

sch o o ls . I t  w a s  a lso  h e ld  th a t  a  C o n n e c tic u t  

s ta tu te  p e r m it t in g  m u n ic ip a lit ie s , to  vo te  

w h e th e r  th e y  sh o u ld  p ay  f ro m  th e ir  g e n ­

e ra l iu n d s  fo r  th e  t r a n s p o r ta t io n  o f  c h ild re n  

to  n o n p u b lic  sch o o ls  d id  n o t v io la te  a c o n ­

s t itu t io n a l p ro v is io n , C .G .S .A .C o n s t .  a r t .  7,

§ 1, th a t  "  *  *  *  no p e rso n  sh a ll b y  la w  

be co m p e lle d  to  io in  o r  su p p o rt *  * *

a n y  c o n g r e g a t io n ,  c h u rc h  o r  r e lig io u s  a sso ­

c ia t io n . "  12

In  S h e r r a r d  v . Je f f e r s o n  C o u n ty  B o a r d  o f  

E d u c a t io n ,13 th e  K e n tu c k y  C o u r t  o f  A p p e a ls  

h ad  held  th a t  p u b lic  sch o o l fu n d s  co u ld  n ot 

be used  fo r  th e  tr a n s p o r ta t io n  o r  ch ild re n  

a t te n d in g  o r iv a t e  sch o o ls . T h r e e  y e a rs  

la te r , in  N ic h o ls  v . H e n r y ,  1945, 301 K v .  

434, 191 S .W .2 d  930, 168 A . L . R .  1385, th e  

sa m e  c o u r t , th o u g h  re a ff irm in g  its  d ec is io n  

in  th e  S h e r r a r d  ca se , h eld  th a t  th e  in d iv id u ­

a l co u n t ie s  co u ld  p ay  fo r  such  t r a n s p o r t a ­

t io n  o u t o f  th e ir  g e n e ra l fu n d s, b u t n o t ou t 

o f  a n y  fu n d s  o r  ta x e s  ra is e d  o r  le v ied  

fo r  e d u c a tio n a l p u rp o ses .

T h e  S u p r e m e  Ju d ic ia l  C o u r t  o f  M a s s a ­

ch u se tts  in  Q u in n  v . S c h o o l C o m m it te e  o f

12. 161 A .2d a t  page 775 no te  2.

13. 1942, 294 K y. 460. 171 S.\V.2d 963.

14. 1945. 133 X .J .L . 350. 44 A .2d 333, re­
versing  a  ju d g m en t of th e  N ew  Je rs e y  
Suprem e C o u rt in favor of the  tax p ay er, 
E v erso n , who had challenged th e  righ t 
o f the  B o a rd  to  re im burse  p a re n ts  of 
paroch ial school children  fo r bus fg.res 
paid in connection  w ith school t ra n s -

P ly m o u th , 1955, 332 M a s s . 410, 125 N . E . 2d 

410 h eld  th a t  m a n d a m u s  w o u ld  lie to  com p el 

a  to w n  sch o o l c o m m itte e  to  p ro v id e  tr a n s ­

p o r ta t io n  fo r  p u p ils  a t te n d in g  p r iv a te  e le ­

m e n ta ry  sch o o ls  to th e  sam e e x te n t  th a t  the  

co m m itte e  p ro v id e d  tr a n s p o rta t io n  fo r  p u b ­

lic  e le m e n ta ry  sch o o l pupils. T h e  c o u r t 

av o id e d  the  c o n s titu t io n a l q u es tio n  by  h o ld ­

in g  th a t , s in ce  n o  p e rso n a l o r  p ro p e r ty  r ig h ts  

o f  th e  co m m itte e  w e re  in v o lv ed , th a t  body 

co u ld  n o t  q u e s tio n  th e  c o n s t itu t io n a lity  o f  

th e  s ta tu te  w h ic h  p ro v id ed  fo r  su ch  t r a n s ­

p o r ta t io n .

T h e  N e w  J e r s e y  C o u r t  o f  E r r o r s  and  

A p p e a ls ,  in  E v e r s o n  v . B o a rd  o f  E d u c a t io n  

o f  E w i n g  T p . ,14 on  th e  ru le  o f  p re su m p ­

tio n  su sta in e d  th e  c o n s titu t io n a lity  o f  s ta te  

le g is la t io n  w h ic h  a u th o r iz e d  th e  lo ca l school 

d is tr ic ts  to  m a k e  ru les  an d  c o n tra c ts  fo r 

th e  tr a n s p o r ta t io n  o f  c h ild re n  to  a n d  fro m  

sch o o l an d  a lso  h e ld  v a lid  the  re so lu tio n  u n ­

d e r  w h ic h  th e  ap p e llee , a  to w n s h ip  board  

o f  e d u ca tio n , a u th o r iz e d  re im b u rse m e n t to 

p a re n ts  o f  m o n e y  e x p e n d ed  b y  th em  fo r  

tr a n s p o r ta t io n  o f  th e ir  ch ild re n  to  C a th o lic  

p a ro c h ia l sch o o ls . S in c e  it w a s  n o t sh o w n , 

on e  w a y  o r  th e  o th e r , th a t a n y  o f  the  

fu n d s in v o lv e d  c a m e  f ro m  [1 3 3  N . J . L .  350, 

44  A .2 d  3 3 6 ] " t h e  fu n d  fo r  th e  su p p o rt o f  

f r e e  sch o o ls”  th e  c o u r t  p re su m e d  th a t  th e  

p a y m e n t w a s  m a d e  o u t o f  m o n e y  c o n s titu ­

t io n a lly  a v a ila b le  fo r  th a t  p u rp ose . I t  is 

o b v io u s  th a t  th e  c o u r t  w o u ld  h a v e  d ec id ed  

o th e rw is e  i f  a n y  s h o w in g  had  been  m ad e  

th a t  th e  fu n d s  h a d  been  m in g led  as a rg u e d  

b y  th e  d is s e n t in g  o p in io n .15 B e  th a t  as  it 

m a y , N e w  J e r s e y  am en d ed  its co n s titu tio n  

tw o  y e a rs  la te r  to  p e rm it  such  tr a n s p o r ta ­

t io n .16

T h e  E v e r s o n  c a s e  e v e n tu a lly  re a ch e d  the  

S u p re m e  C o u r t  o f  th e  U n ite d  S t a t e s ,11 

w h ic h  by  a n  u n p e rs u a s iv e  five to  f o u r  d cc i-

p o rta tio n . T h e  la t te r  case is rep o rted
ns E verso n  v. B oard  o f E ducation  of
E w ing T p., 1944. 132 N .J.L . 93, 39 A 2 d
75.

15. 44 A —J  a t  pages 346-341.

16. See no te  45 in fra .

17. E verson  v. B oard  of E ducation . 194<.
330 U .S. 1. 67 S .C t. 504, 91 L .E J . 711,
168 A .L .R . 1392.
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s io n  u p held  the  N e w  J e r s e y  s ta tu te  m e n ­

t io n e d  a b o v e . T h e  m a jo r it y  o f  th e  C o u r t  

a c c e p te d  th e  fin d in g  o f  the  N e w  J e r s e y  

C o u r t  o f  E r r o r s  an d  A p p e a ls  as b e in g  " t h a t  

n e ith e r  the  [ N e w  J e r s e y ]  s ta tu te  n o r  th e  

re s o lu tio n  [ o f  the sch o o l b o a r d ]  p assed  

p u rs u a n t  to  it  w a s  in  c o n f lic t  w ith  th e  

S t a t e  c o n s titu tio n  o r  th e  p ro v is io n s  o f  th e  

F e d e r a l  C o n s t itu t io n  in is su e .” 18 A c tu a l ly ,  

a s  w e  v ie w  it, th e  N e w  J e r s e y  c o u r t  h e ld  

th a t  o n ly  g e n e ra l s ta te  fu n d s  a n d  g e n e r a l  

fu n d s  o f  th e  scho o l d is tr ic ts  co u ld  be c o n ­

s t itu t io n a lly  used to  p ay  th e  co sts  o f  t r a n s ­

p o r ta t io n  to n o n p u b lic  sch o o ls . B u t  " t h e  

fu n d  fo r  th e  su p p o rt o f  f r e e  sc h o o ls ”  c o u ld  

n o t be so used. H is to r ic a l ly  su ch  sp e c ia l 

sch o o l fun d s w e re  set a s id e  an d  used  e n ­

t i r e ly  fo r  the  su p p ort o f  th e  f re e  sch o o ls . 

T h e  e a r ly  s ta te  c o n s titu tio n s  w e r e  w o rd e d  

w ith  th e  th o u g h t in  m in d  th a t  th e  o n ly  

m o n e y  a v a ila b le  to  th e  sch o o ls  w o u ld  co m e  

f ro m  th a t  fund  an d  w o u ld  be lim ite d  to  th e  

su p p o rt  o f  p u b lic  f re e  scho o ls . T h e  in c o m e  

f ro m  su ch  fun d s h as  b een  fo u n d  in a d e q u a te  

to  su p p ly  th e  m o n e y  n ee d ed  fo r  sch o o ls  in  

th is  m o d e rn  a g e  h o w e v e r , an d  so  r e c o u rs e  

is a lso  h a d  to  the  g e n e ra l fu n d s .19 T h e  N e w  

J e r s e y  c o u r t  co n c lu d ed  th a t  th e  s ta te  c o n ­

s t itu t io n  d id  n o t p ro h ib it  th e  u se  o f  " g e n ­

e ra l fu n d s ”  to p ay  fo r  t r a n s p o r ta t io n  to  n o n - 

p u b lic  schoo ls . T h e  A la s k a  O r g a n i c  A c t  

m ad e  n o  su ch  d is tin c tio n  b e tw e e n  g e n e r a l  

fu n d s "  an d  " f u n d s  fo r  th e  s u p p o rt  o f  f r e e  

s c h o o ls .”  I t s  p ro s c r ip tio n  w a s  a g a in s t  th e  

a p p ro p r ia t io n  o f  " a n y  p u b lic  m o n e y . " 20

In  th e  final an a ly s is , th e  S u p r e m e  C o u r t  

in  th e  E v e r s o n  ca se  d id  n o th in g  m o re  th a n  

a c c e p t th e  s ta te  c o u r t ’s in te rp r e ta t io n  o f

18. I I . ,  330 U.S. a t  page 4, 67 S .C t. a t  
page 505, 91 L E I  a t  page  717, ICS 
A .L .R . a t  page 139S.

19. E v erso n  v. B oard  o f E ducnrion of 
E w ing  T p .. 1945. 133 N .J .L . 350. 44 
A.2d 333, 330: see also V isser v. Nook- 
snck Valley School D ist. No. 506. 3949,
33 W nshA d 099. 207 P .2d  19S. 202.

20. T h e  sam e holds tru e  under th e  p ro ­
visions of a rtic le  V II, section  1. and a r t i ­
cle IX . section  6  of th e  A lask a  s ta te  
co n stitu tio n .

21. T h e  m ajo rity  opinion was w ritte n  by
Ju s tic e  B 'a rk , w ith  C h ief Ju s tic e  Vin-

302 P  2d—59>.i

th e  N e w  J e r s e y  c o n s titu tio n  an d  th en  h o ld  

th a t  the u se  o f  th e  s ta te 's  g e n e ra l fu n d  to  

p a y  fo r  th e  tr a n s p o r ta t io n  in  q u es tio n  w a s  

n o t  a  v io la t io n  o f  the  F i r s t  an d  F o u r te e n th  

A m e n d m e n ts  o f  the  fe d e ra l co n s titu t io n .21

[ 2 ]  H a v in g  c a r e f u l ly  e x a m in e d  C h a p ­

t e r  39 an d  th a t  p ro v is io n  o f  S e c t io n  9 o f  

th e  A la s k a  O r g a n ic  A c t  w h ic h  p ro s c r ib e d  

th e  a p p ro p r ia t io n  o f  p u b lic  fu n d s  fo r  th e  

su p p o rt o r  benefit o f  a n y  s e c ta r ia n , d e ­

n o m in a t io n a l o r  p r iv a te  sch o o l, a n d  h a v in g  

w e ig h e d  th e  d ec is io n s  f ro m  o th e r  ju r is d ic ­

tio n s  fo r  a n d  a g a in s t  th e  r ig h t  o f  a  s ta te  

to  p ro v id e  fo r  th e  f re e  tr a n s p o r ta t io n  o f  

ch ild re n  to  n o n p u b lic  sch o o ls , an d  b e in g  

m in d fu l o f  th e  d u e  r e g a r d  w h ic h  sh ou ld  

be h ad  f o r  a  ju d ic ia l  d e te rm in a t io n  o f  th e  

U n i te d  S ta t e s  S u p re m e  C o u r t  on  a  re la te d  

m a tte r , w e  h o ld  th a t  C h a p te r  39 v io la te d  

th e  p la in  p ro v is io n s  o f  th e  O r g a n ic  A c t  

ab o v e  m e n tio n ed .

I n  its p u b lic  scho o ls  A la s k a  h a s  lo n g  

p ro v id e d  fo r  th e  s e c u la r  e d u c a tio n  o f  a ll 

ch ild re n , b u t it  does n o t p re v e n t a n y  ch ild  

f ro m  o b ta in in g  se c u la r  o r  bo th  s e c u la r  a n d  

s e c ta r ia n  e d u c a tio n  in  n o n p u b lic  sch o o ls , 

p ro v id ed  o n ly  th a t  th ese  sch o o ls  m e e t th e  

s e c u la r  s ta n d a rd s  p re s c r ib e d .22 I f  th o se  

s ta n d a rd s  a r e  m e t, the  p a re n t  o r  g u a rd ia n  

h a s  a  c o n s titu t io n a l r ig h t  to  sen d  th e  ch ild  

to  a  n o n p u b lic  sch o o l.23 T h e  e x e rc is e  o f  

th is  r ig h t  by  th e  in d iv id u a l is n o t in c o n ­

s is te n t w ith  o u r  d e te rm in a t io n  th a t  th e  

le g is la tu re  o f  th e  T e r r i t o r y  o f  A la s k a  u n ­

d e r  the  p ro v is io n s  o f  S e c t io n  9 o f  th e  

O r g a n ic  A c t  h ad  n o  a u th o r ity  to  p ass a 

s ta tu te  w h ic h  re q u ire d  th e  use  o f  p u b lic

son and Ju s tic e s  M urphy , R eed and 
D ouglas concurring . Ju s tic e s  Jackson . 
R utledge, F ra n k fu r te r  and B u rto n  d is­
sented.

22. T hese  s tan d ard s  a re  s e t  fo r th  in sec ­
tions 3 7 -1 1 -1  to  3 7 -1 1 -3 . A C L A  1949 
and p e rtam  to  te a c h e rs ’ certificates, 
final e ighth  grade ex am inations and 
diplom as, and a tten d an ce  and annual r e ­
po rts.

23. P ierce  v. Society of S is te rs . 1923, 268 
U.S. 510, 45 S .C t. 571, 09 L .E d . 1070.
39 A .L.R . 4GS.
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fu n d s to  p a y  fo r  the  tra n s p o rta t io n  o f  c h i l ­

d re n  to  a  n o n p u b lic  s c h o o l; b ecau se  such  

use  o f  th e  p u b lic  funds, w e  h o ld , c o n s t i­

tu tes  a  b e n e fit to  th e  n o n p u b lic  schoo l. 

N o r  is su ch  le g is la tio n  a v a lid  e x e rc is e  

o f  th e  p o lice  p o w e r , as w e  sh a ll la te r  p o in t 

ou t.

A t  th is p o in t  th e  ap p e llees , Ju d y  Q u in ­

to n  a n d  h e r  p a re n ts , in te rp o s e  th e  a r g u ­

m e n t th a t, e v e n  i f  C h a p te r  39 v io la te d  th e  

p ro v is io n s  o f  th e  O r g a n ic  A c t  h e re  u n d e r  

c o n s id e ra t io n , no c o u rt e v e r  p assed  u p on  

the  q u es tio n  o f  its c o n s titu t io n a lity  d u r in g  

A la s k a 's  t e r r i t o r ia l  s ta tu s . H e n c e ,  th e  

s ta tu te  w a s  in  fu ll fo rc e  a n d  e ffec t w h e n  

the  A l a s k a  s ta te  c o n s titu tio n  b ecam e  o p e r ­

a t iv e  on  J a n u a r y  3, 1959,54 an d  w a s  r a t i ­

fied a n d  c o n f irm e d  by a r t ic le  X V ,  se c t io n  1 

o f  th e  co n s titu t io n  w h ic h  p ro v id e s :

" A ' l  la w s  in  fo r c e  in  th e  T e r r i t o r y  

o f  A la s k a  on  th e  e ffe c t iv e  d a te  o f  th is  

co n s titu t io n  a n d  co n s is te n t th e re w ith  

sh a ll c o n t in u e  in  fu ll fo rc e  u n til th e y  

e x p ir e  by  th e ir  o w n  lim ita t io n , a r e  

am en d ed , o r  re p e a le d ."  43 

VVe c a n n o t a c c e p t  the  a r g u m e n t  a s  a  

soun d  one. T h e  d ic t io n a r y 26 g iv e s  th e  

w o rd  “ v a l id "  as  o n e  o f  th e  d efin itio n s  o f  

tiie  p h ra se  “ in fo r c e ."  P r o f e s s o r  W i l ­

lo u g h b y  in h is  w o r k  on  co n s titu t io n a l la w  

s ta te d  so m e  th ir ty  y e a r s  a g o  th a t  the  

v a lid ity  o f  a  s ta tu te  is to  be tested  b y  th e  

c o n s titu t io n a l p o w e rs  o f  a  le g is la tu re  a t  th e  

t im e  o f  its  e n a c tm e n t  an d , i f  so  te s ted , it  

is b eyo n d  th e  le g is la t iv e  p o w e r , it w i ll  n o t 

be re n d e re d  v a lid  by  a  c o n s titu t io n a l 

a m en d m e n t, e x c e p t  by  su b se q u en t r e -e n a c t -  

m e n t r 7

W e  c o n s id e r  th e  f in d in g  o f  th e  W a s h ­

in g to n  S t a t e  su p re m e  c o u r t  on  a  s im ila r  

q u es tio n  in  S t a t e  v . E l l i s ,  1900, 22  W a s h .

24. T h e  p re sen t action  wno no t comm enced 
un til J a n u a ry  30. 1959, tw enty-seven 
days a f te r  th e  effective date  of the  s ta te  
constitu tion .

26. T h is  a rg u m en t m a r  have stem m ed from  
the  opinion of th e  low er co u rt in which
it w as s ta ted  th a t  “ th e  efficacy of th is 
clause of the O rgan ic  A ct obviously y ield­
ed to  th e  fo rce  and language of the
A laska C o n stitu tio n  from  and a f te r  Ja n -

129. 60 P .  136, to  be ap p lica b le  h ere . In  

1S54 the  le g is la tu re  o f  th e  T e r r i t o r y  o f  

W a s h in g to n  passed  a la w  p ro v id in g  th a t a  

d e fe n d a n t  in a c r im in a l c a se  an d  th e  p ro se ­

c u t in g  a t to rn e y , w ith  th e  a s se n t o f  th e  

co u r t , m ig h t su b m it th e  t r ia l  to  th e  co u r t 

e x c e p t  in  ca p ita l cases . E l l i s  w a s  c h a rg e d  

\ ith  ro b b e ry  an d  s t ip u la te d  th a t  h e  should  

be tr ie d  by  e le v e n  ju r o r s .  T h e  ju r y  fou n d  

h im  g u il ty  an d  E l l i s  m o v e d  to  set as id e  

th e  v e rd ic t  as  vo id  an d  f o r  a  n e w  tr ia l . 

T h e  lo w e r  c o u r t  g ra n te d  th e  m o tio n  fo r  th e  

re a so n  th a t  E l l i s  co u ld  n o t  w a iv e  th e  c o n ­

s t itu t io n a l r ig h t  to  a  t r ia l  by  tw e lv e  ju ro rs . 

T h e  s ta te  ap p e a le d  f ro m  th e  m o tio n , c o n ­

te n d in g  th a t  in a sm u ch  a s  th e  la w  w a s  u p on  

th e  s ta tu te  books a t th e  t im e  o f  th e  ad o p ­

tio n  o f  th e  W a s h in g to n  s ta te  co n s titu tio n  

(1 S S 9 ) ,  a n d  sectio n  2  o f  a r t ic le  2 7  o f  the 

c o n s titu tio n  p ro v id ed  th a t  th e  la w s  w h ich  

w e r e  th e n  in  fo rc e  in  th e  T e r r i t o r y  o f  

W a s h in g to n  an d  n o t r e p u g n a n t  to  th e  c o n ­

s t itu t io n  sh ou ld  re m a in  in  fu ll fo rc e  un til 

th e y  e x p ire d  by  th e ir  o w n  lim ita t io n  o r  

w e re  re p ea le d  by  the  le g is la tu re , th is  la w  

b e ca m e  in c o rp o ra te d  in to  th e  la w s  o f  the  

s ta te  a n d  h a ^  to  b e  c o n s id e re d  as  v a lid  

e x is t in g  c o n s titu tio n a l la w  u n t il d e c la re d  

to  be u n co n s t itu t io n a l by  co m p e te n t ju d i­

c ia l a u th o r ity . T o  th is  c la im  o f  th e  s ta te , 

th e  a p p e lla te  c o u r t  r e p l ie d :

" B u t  w e  h a rd ly  th in k  th is  ru le  o f  

c o n s tru c t io n  is sound . S e c t io n  2  o f  

a r t ic le  27  co u ld  n o t be  c o n s tru e d  as 

r e -e n a c t in g  a  s ta tu te , a s  a l l  th e  fo rce  

i t  h a d  w a s  to  co n t in u e  in  fo rc e  a ll 

v a lid  la w s  w h ic h  w e r e  th e n  in  e x is t ­

e n c e ."  28

[ 3 , 4 ]  W e  re c o g n iz e  th e  le g a l p r in c ip le  

th a t  a  co n s titu t io n a l p ro v is io n , w h ic h  f ro m  

th e  la n g u a g e  u sed  sh o w s  e x p re s s ly  o r  by

u a ry  3, 1959, in p a r tic u la r  A rtic le  V II, 
Section  1 th e reo f."

26. W eb ste r. N ew  In te rn a tio n a l D iction­
ary , U nabridged (2d ed. I9 6 0 ) .

27. 1 W illoughby. C o n stitu tio n a l Law  of 
the  U nited S ta te s  § 7, a t  11 (2d ed. 
1929).

28. GO P. a t  page 137.



M ATTHEW S v. QUINTON Alaska 939
Cite as. Alaska. 382 P.2d 932

necessary* im p lic a t io n  th a t  it  v-as in te n d e d  to  

o p e ra te  re tro s p e c tiv e ly  to  v a lid a te  a n te c e ­

d e n t  u n c o n s t itu t io n a l le g is la t io n , re n d e rs  

v a lid  all such  le g is la t io n  to  w h ic h  th e  c o n s t i­

tu t io n a l p ro v is io n  re la te s , w ith o u t r e -e n a c t ­

m e n t by th e  le g is la tu re , u n less  such  a t te m p t­

ed v a lid a t io n  w o u ld  im p a ir  th e  o b lig a t io n s  

o f  a  c o n tra c t  o r  d iv e s t  v e sted  r ig h ts .28 T h e  

ca se s  w e  h a v e  e x a m in e d , b e a r in g  on  th e  su b ­

je c t ,  re q u ire  th a t  th e  v a l id a t in g  c o n s t itu t io n ­

a l  p ro v is io n  m u st m a k e  so m e  r e fe re n c e , 

h o w e v e r  s lig h t o r  in f e r e n t ia l ,  to  th e  s ta tu te  

in ten d ed  to  be v a lid a te d .30 T e s te d  by  

th e  p r in c ip les  ju s t  s ta te d , sectio n  1 o f  a r t i ­

c le  X V  o f  the  A l a s k a  co n s titu tio n , in  o u r  

o p in io n , d oes n o t s h o w  by  th e  la n g u a g e  

u sed , e ith e r  d ir e c t ly  o r  b y  n e c e s s a ry  im p li­

c a tio n , th a t  it  w a s  in te n d e d  to  o p e ra te  

re tro s p e c tiv e ly  so as  to  v a lid a te  C h a p te r  

39 . I t  fo llo w s , th e re fo re ,  th a t  C h a p te r  39 

r e m a in s  as  v o id  to d a y  a s  it  w a s  on  th e  

d a y  o f  its e n a c tm en t.

W e  n e x t  ad d re ss  o u rs e lv e s  to  th e  q u e s ­

t io n  o f  w h e th e r  u n d e r  se c t io n  I  o f  a r t ic le  

V I I  an d  se c t io n  6 o f  a r t ic le  I X  o f  th e  

s ta te  co n s titu tio n , C h a p te r  39 m a y  n o w  be 

v a lid a te d  th ro u g h  its  r e -e n a c tm e n t  b y  th e  

s ta te  le g is la tu re . W e  b e lie v e  not.

S e c t io n  6 o f  a r t ic le  I X  o f  o u r  c o n s titu ­

t io n  sp e c ifica lly  d e c la re s  th a t

" N o  t a x  sh a ll be le v ie d , o r  a p p ro p r i­

a t io n  o f  p u b lic  m o n e y  m ad e, o r  p u b ­

l i c  p ro p e rty  t r a n s f e r r e d ,  n o r  sh a ll th e  

p u b lic  c r e d it  be u sed , e x c e p t  f o r  a  

p u b lic  p u rp o s e ."

T h i s  is a  g e n e ra l m e a s u re  a n d  e x p re ss e s  

a  v e r y  d efin ite  p o licy . I t  n eed s to  be c o n ­

s id e re d , h o w e v e r , in  re la t io n  to  se c t io n  1 

o f  a r t ic le  V I I  w h ic h  p ro v id e s  th a t

" T h e  le g is la tu re  sh a ll by  g e n e ra l 

la w  es ta b lish  a n d  m a in ta in  a  sy stem  

o f  p u b lic  sch o o ls  o p en  to  a ll c h ild re n  

o f  the  S t a t e  an d  m a y  p ro v id e  f o r  o th -

29. A nnotation . 1947, 171 A .L .R . 1072- 
1079, io w hich th e  ra le  is s ta te d  and 
m any cases in re la tio n  th e re to  a rc  cited 
and discussed.

30. People e i  rel. M cC lelland v. R o berts . 
1S9C, 148 N.Y. 360. 42 N .E . 10S2. 31 
L .R .A . 399: FonteD ot v. Young, 1911,
128 La. 20, 54 So. 403; Peck y. Tug-

e r  p u b lic  e d u c a tio n a l in s titu tio n s . 

Sch oc-ls  * • *  so e s ta b lish ed  sh all 

be f re e  fro m  s e c ta r ia n  co n tro l. N o  

m o n e y  shall be p a id  f ro m  p u b lic  tunds 

f o r  th e  d irec t benefit o f  a n y  re lig io u s  

o r  o th e r  p r iv a te  e d u c a tio n a l in s titu ­

t io n ."

A p p e lle e s  co n ced e  th a t  th e re  is co n flic t 

in  th e  ju d ic ia l p h ilo so p h ies  r e la t iv e  to s ta t ­

u tes  o f  su ch  k in d  as  C h a p te r  39 bu t m a in ­

ta in  th a t  th e  v ie w  f a v o r in g  th e ir  co n s titu ­

t io n a l ity  is the  m o re  p e rsu as iv e , re flec ts  the  

c u r r e n t  ju d ic ia l tre n d  a n d  is c a lle d  fo r  by  

th e  d ec is io n  o f  the  U n i t e d  S ta t e s  S u p re m e  

C o u r t  in  th e  E v e r s o n  case . W e  d is a g re e  

e x c e p t  as to  the  s ta te m e n t th a t  th e re  is a 

c o n f lic t  in  the  ju d ic ia l  p h ilo sop h ies .

T h e  k e y  w o rd s  in  se c t io n  6  o f  a r t ic le  I X  

an d  se c t io n  1 o f  a r t ic le  V I I  o f  th e  A la s k a  

co n s titu tio n , in s o fa r  as  th is  c a s e  is c o n ­

ce rn e d , a r e  " f o r  a p u b lic  p u rp o s e "  an d  

"d i r e c t  b e n e fit."  A p p e lle e s  co n ten d  th a t 

C h a p te r  39 serves  a  v e r y  v a lu a b le  public 

p u rp o se  by  e n c o u ra g in g  co m p lia n ce  w ith  

th e  s ta te ’s co m p u lso ry  e d u c a tio n  la w  an d  

co n tr ib u te s  to  the h e a lth  a n d  w e lf a r e  by 

e lim in a t in g  the  h a z a rd s  o f  h ig h w a y  an d  

c l im a t ic  co n d itio n s  in  A l a s k a  fo r  n o n p u b ­

lic  sch o o l ch ild ren . I t  is th e ir  fu r th e r  

c o n te n t io n  th a t  C h a p te r  39 is  d es ig n e d  to  

a id  th e  p a re n ts  a n d  th e ir  ch ild re n . In  

th is  co n n e c tio n  th e y  c ite  th e  ca se s  fro m  

o th e r  ju r isd ic t io n s  w h ic h  h o ld  th a t  the  

tr a n s p o r ta t io n  o f  sch o o l ch ild re n  to  r o n -  

p u b iic  sch o o ls  is fo r  th e  ben efit o f  th e  c h i l ­

d re n  a n d  co n fe rs  n o  d ir e c t  benefit upon  

th e  sch o o ls  co n cern ed .

I t  is tru e  th a t th e  le g is la tu re  in  e n a c t­

in g  C h a p te r  39 re co g n iz e d  th e  fo llo w in g  

fa c ts  as  s ta ted  in  th e  s ta tu te  i t s e l f :

" ( a )  A t te n d a n c e  a t  sch o o ls  f o r  all 

c h ild re n  b e tw e en  th e  a g e s  o f  seven

well. 1941. 199 L a . 125. 5 So.2d 524: 
L ee r .  .Superior C o u rt. 1923. 191 Cal.
46. 214 P. 9 '8 :  Boyd v. Olcoct. 1921. 
102 O r. 327. 202 P . 431. 443: N o rth e rn  
W asco Counry People's U tility  D is tr ic t v. 
W asco  C ounty. 1950. 210 O r. 1. 305 P.
2d 766. 771: P orto  Rico B ro kerage  Co. 
r .  U nited  S ta tes. 1934, 71 F .2d  469, 23 
C C P A  238.
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and  s ix te e n  y e a rs  is co m p u lso ry , e x ­

cep t in  th o se  cases  w h e re  a  ch ild , r e ­

siding- m o re  th an  tw o  m ile s  f ro m  his 

school, is n o t  fu rn ish e d  w ith  t r a n s ­

p o rta tio n .

“ (h )  T h e  h ea lth  o f  a ll c h ild re n  is 

e n d a n g e re d  by  re q u ir in g  th e m  to w a lk  

lo n g  d is ta n c e s  to  sch o o l in  in c le m e n t 

w e a th e r ;  a n d  th e ir  s a fe ty , a lso , is 

e n d a n g e re d  in  r e q u ir in g  th e m  to  so 

w a lk  to  th e ir  scho o ls  a lo n g  h ig h w a y s  

th a t h a v e  n o  s id e w a lk s .

“ T h e r e f o r e ,  in  o rd e r  to  p ro te c t th e  

h ea lth  a n d  s a fe ty  o f  a ll sch o o l c h i l ­

d ren  in  A la s k a ,  an d  to  a c h ie v e  th e  

o b je c tiv e s  o f  th e  co m p u ls o ry  e d u c a tio n  

la w s  o f  A la s k a ,  th is  s ta tu te  is  e n a c t ­

e d ."

L u t  th is  in te n t  o f  th e  le g is la tu re  to  p ro - 

tecc the h e a lth  an d  s a fe ty  o f  a li sch o o l 

ch ild re n  in  A l a s k a  w a s  n o t c a r r ie d  ou t in 

th e  s ta tu te  e n a c te d . T h e  o n ly  n o n p u b lic  

scho o l c h ild re n  e n tit le d  to  f re e  t r a n s p o r ta ­

t io n  u n d e r  C h a p te r  39 a r e  th o se  w h o  m u st 

t r a v e l c o m p a ra b le  d is tan c es  a n d  th e  sam e  

rou tes  o v e r  w h ic h  th e  c h ild re n  a t te n d in g  

p u b lic  sch o o ls  a r e  t ra n s p o rte d . In  o th e r  

w o rd s , n o n p u b lic  sch o o l c h ild re n  w h o  a re  

fo rtu n a te  e n o u g h  to  be l iv in g  a lo n g  a p u b ­

lic  scho o l bus ro u te  a r e  g iv e n  t r a n s p o r t a ­

tio n . A l l  o th e r  n o n p u b lic  sch o o l c h ild re n  

l iv in g  w ith in  th e  tw o  m ile  c o m p u ls o ry  a t ­

te n d an ce  lim it  a n d  m o re  th a n  o n e  an d  

o n e -h a lf  m ile s  f ro m  th e ir  sc h o o l a r e  le f t  

to  fend  fo r  th e m se lv es .

I t  c a n n o t be t r u th f u l ly  sa id  th a t  th e  

s e v e re  w in t e r  w e a th e r  a n d  th e  h ig h w a y s  

w ith o u t s id e w a lk s  a ro u n d  F a i r b a n k s  a re  

less  h a z a rd o u s  to  th e  h e a lth , w e l f a r e  an d  

s a fe ty  o f  th e  n o n p u b lic  sch o o l c h ild  w h o  

d oes n o t l iv e  a lo n g  a sch o o l bu s ro u te  an d  

th e r e f o r e  h a s  to  w a lk  to  sch o o l th a n  to

31. T he "child  beDefit th eo ry "  seem s to 
have been f irs t advanced in su p p o rt of a 
L ouisiana s ta tu te  providing fo r the  a p ­
p ro p ria tion  of public funds fo r  th e  p u r­
chase o f school books fo r  nonpublic 
school children . In  B orden  v. L ouisiana  
S ta te  B oard  o f E ducation . 1029. 16S La. 
1005, 123 So. 655. 663. 67 A .L .R . 11S3. 
the L ou is ian a  suprem e court held th a t 
such a p p ro p ria tio n  w as fo r th e  benefit

th e  h e a lth , w e lf a r e  a n d  s a fe ty  o f  h is  c la s s ­

m a te  w h o  rid es b e cau se  h is  h o m e  is a lo n g  

th e  ro u te . N o r  can  a n y o n e  sa y  th a t  the 

p u b lic  school f irs t  g ra d e r , w h o  lives  1.49 

m ile s  f ro m  h is  sch o o l an d  h as  to  w a lk , 

w i l l  fee l the  co ld  less th an , an d  n o t h a v e  

to  face  the  sam e  traffic  r isk s  as , an  o ld er 

s ix th  g ra d e r  o f  th e  n o n p u b lic  sch o o l w h o  

g e ts  to  rid e  on th e  p u b lic  sch o o l bus b e ­

ca u se  he lives  a lo n g  th e  bus ro u te  an d  a t  a 

d is ta n c e  o f  1.51 m ile s  f ro m  th e  n o n p u b lic  

sch o o l o f  h is  ch o ice .

N e i th e r  the  in c le m e n t w e a th e r  n o r  h ig h ­

w a y  tra if ic  h a z a rd s  w e r e  used  as  a ju s t if i­

c a tio n  fo r  th e  f irs t la w  p assed  in  A l a s k a  

to  p ro v id e  tr a n s p o r ta t io n  fo r  sch o o l ch il­

d re n . W e  r e fe r  to  section  83 o f  c h a p te r  

97  o f  th e  L a w s  o f  A la s k a ,  1929, w h ic h  

s im p ly  s ta ted  th a t  sch o o l b o a rd s  w e r e  a u ­

th o r iz e d  to  c o n tra c t  fo r  th e  tr a n s p o r ta t io n  

o f  pupils "w h o  re s id e  a  d is ta n c e  o f  m o re  

th a n  tw o  (2 )  m ile s  f ro m  th e  sch o o l th ey  

a r e  re q u ire d  to a tte n d , o r  w h e re  su ch  tr a n s ­

p o r ta t io n  is n e c e s s a ry  to  a f fo rd  ch ild ren - 

a n  o p p o rtu n ity  to  a tte n d  s c h o o l."  D is ­

ta n c e  f ro m  scho o l seem s to  h a v e  been  the  

m o tiv a t in g  fo rc e  fo r  le g is la t io n  a t  th a t  

tim e .

B y  w h a t  h as ju s t  b een  sa id  w e  d o  not 

m e a n  to  im p ly  th a t  th e  le g is la tu re  h as  no 

a u th o r ity  to  p ro v id e  by  le g is la t io n  fo r  the  

h e a lth  an d  s a fe ty  o f  a ll schoo l c h ild re n  in 

A la s k a .  N o r  do w e  m e a n  to  d e c id e  th a t  

C h a p te r  39 is d is c r im in a to r y  in  its  n a tu re . 

A l l  w e  a r e  s a y in g  a t  th is  tim e  is th a t  C h a p ­

te r  39 d oes n o t e ffe c tu a te  th e  in te n t  e x ­

p ressed  th e re in  by  th e  le g is la tu re .

[ 5 ]  T u r n in g  n o w  to  th e  a r g u m e n t  th a t  

th e  tr a n s p o rta t io n  o f  sch o o l c h ild re n  to- 

n o n p u b lic  schoo ls o n  p u b lic  sch o o l buses is 

o f  d ir e c t  benefit o n ly  to  th e  c h ild ,31 w e

of the  children and th e  resu ltin g  bene­
fit of the  a ta te . T h ree  of seven m em ­
b ers o f the  c o u rt  took the  view  th a t  
th e  s ta tu te  was unco n stitu tio n a l, s ta tin g  
th a t  " th e  m ain tenance of p riv a te  o r  sec ­
ta r ia n  schools, how ever valuable m ay be 
th e  w ork  which they  p erfo rm , is  no t a  
public purpose so as to ju s tify  th e  ex­
p end itu re  o f th e  public m oney in  th e ir  
su p p o rt."
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s a y  a g a in  th a t , in  o u r  o p in io n , th e  f u r ­

n is h in g  o f  su ch  tr a n s p o r ta t io n  a t p u b lic  

e x p e n se  c o n s titu te s  a d ir e c t  benefit to  th e  

sch o o l. T h is  w a s  the  v ie w  e x p re s s e d  b y  

th e  c o u r ts  o f  D e la w a r e ,  N e w  Y o r k ,  O k l a ­

h o m a , W a s h in g to n ,  an d  K e n t u c k y ,32 a n d  

it w a s  a lso  th e  v ie w  fa v o re d  by  th e  d is ­

s e n t in g  ju r is t s  in  M a r y la n d ,33 L o u is ia n a  

( in  a  te x tb o o k  c a s e ) ,31 an d  N e w  J e r s e y ,33 

w h e re  th e  s ta te  co u r ts  h a v e  ad o p ted  th e  

c h ild  b e n e fit th e o ry , a n d  by  th e  f o u r  d is ­

s e n t in g  Ju s t ic e s  o f  th e  U n i t e d  S ta t e s  S u ­

p re m e  C o u r t  in  E v e r s o n  v . B o a r d  o f  E d u ­

c a t io n .36 S a id  M r .  Ju s t ic e  F u t le d g e  in  th e  

E v e r s o n  c a s e :

" F in a l l y ,  t r a n s p o r ta t io n , w h e r e  it is 

n eed ed , is as  e sse n tia l to  e d u c a tio n  a s  

a n y  o th e r  e le m e n t. I t s  co s t is as  

m u ch  a  p a r t  o f  th e  to ta l e x p e n se , e x ­

ce p t a t  t im e s  in  am o u n t, as  th e  co s t 

o f  te x tb o o k s , o f  sch o o l iu n ch e s , o f  

a th le t ic  e q u ip m e n t, o f  w r i t in g  a n d  o th ­

e r  m a te r ia ls ;  in d eed  o f  a ll o th e r  ite .n s  

co m p o s in g  th e  to ta l  b u rd e n . N o w  as 

a lw a y s  th e  c o re  o f  th e  e d u c a tio n a l 

p ro cess  is th e  te a c h e r -p u p il  r e la t io n ­

sh ip . W i t h o u t  th is  th e  r ic h e s t  eq u ip ­

m e n t  a n d  fa c i l i t ie s  w o u ld  g o  fo r  

n a u g h t . S e e  Ju d d  v . B o a r d  o f  E d u c a ­

t io n , 278 N . Y .  2C0, 212, 15 N . E . 2d 

576, 118 A . L . R .  789. p , n  th e  p r o v e r ­

b ia l M a r k  T-vo p k i'"  o n ce p tio n  no 

lo n g e r  Su. .  c o u n t ry 's  r e ­

q u ire m e n ts . v ju ild in g s , w i th ­

o u t e q u ip m e n t, w ith o u t  l ib ra r y , t e x t ­

b o o k s  a n d  o th e r  m a te r ia ls ,  an d  w i th ­

ou t t r a n s p o r ta t io n  to  b r in g  te a c h e r  

an d  p u p il to g e th e r  in  su ch  a n  e ffe c tiv e  

te a c h in g  e n v iro n m e n t , th e re  ca n  be 

n o t e v e n  th e  s k e le to n  o f  w h a t  o u r  

t im e s  re q u ire . H a r d l y  ca n  i t  be m a in -

32. T h e  cases in  w hich the  s ta te s  listed  
in th e  te x t re jec ted  th e  child benefit th e ­
ory a re  cited in n o te  8  su p ra .

33. B o ard  of E d u ca tio n  of B altim ore  
C ounty  v. W h ea t. 1938, 174 Md. 314,
199 A. C2S. 633-042.

34. B orden v. L o u is ian a  S ta te  B oard  o f 
E ducation . 1938. 16S T-a. 1005, 123 So.
655, 662-664. 67 A .L.K . 1183.

35. E v erso n  v. B o a rd  of E ducation  of

A la s k a  941

ta in e d  th a t  t r a n s p o r ta t io n  is th e  least 

e sse n tia l o f  th e se  ite m s , o r  th a t  it does 

n o t in  fa c t  a id , e n c o u ra g e , su sta in  and  

su p p ort, ju s t  as  th e y  do, th e  v e ry  

p ro cess  w h ic h  is its  p u rp ose  to  a c c o m ­

plish . N o  less e s s e n tia l is it, o r  th e  

p a y m e n t o f  its  co st, th a n  th e  v e ry  

te a c h in g  in  th e  c la s s ro o m  o r  p ay m e n t 

o f  th e  te a c h e r 's  su s te n a n c e . M a n y  

typ es o f  e q u ip m e n t, n o w  co n s id e red  

e sse n tia l, b e tte r  co u ld  b e  d o n e  w i th ­

ou t.

" F o r  m e, th e re fo re , th e  fe a t  is im ­

p oss ib le  to  se le c t so in d isp en sab le  an  

ite m  fro m  the  co m p o s ite  o f  to ta l costs, 

a n d  c h a ra c te r iz e  it  as n o t  a id in g , co n ­

t r ib u t in g  to , p ro m o tin g  o r  su s ta in in g  

th e  p ro p a g a tio n  o f  b e lie fs  w h ic h  it  is 

th e  v e ry  end  o f  a ll to  b r in g  ab ou t. 

U n le s s  th is  ca n  be m a in ta in e d , an d  th e  

C o u r t  d oes  n o t m a in ta in  it. th e  aid  

th u s  g iv e n  is o u tla w e d . P a y m e n t  o f  

tr a n s p o r ta t io n  is n o  m o re , n o r  is it 

a n y  th e  less e sse n tia l to  e d u ca tio n , 

w h e th e r  r e lig io u s  o r  s e c u la r , th a n  p a y ­

m e n t fo r  tu itio n s , f o r  te a c h e rs ’ s a la ­

r ie s , fo r  b u ild in g s , e q u ip m e n t and  n e c ­

e ssa ry  m a te r ia ls .  N o r  is it  an y  th e  

less  d ir e c t ly  re la te d , in  a  sch o o l g iv in g  

re lig io u s  in s tru c t io n , to  th e  p r im a ry  

re lig io u s  o b je c t iv e  a l l  th o s e  essen tia l 

item s o f  co s t a re  in te n d e d  to  a c h ie v e . 

N o  ra t io n a l lin e  c a n  b e  d r a w n  b e tw e en  

p a y m e n t f o r  su ch  la r g e r ,  b u t n o i m o re  

n e c e s sa ry , item s a n d  p a y m e n t fo r  

t r a n s p o r ta t io n . T h e  o n ly  lin e  th a t  can  

be so  d ra w n  is o n e  b e tw e e n  m o re  d o l­

la r s  a n d  less. C e r ta in ly  in  th is  re a lm  

su ch  a  lin e  ca n  be n o  v a l id  c o n s titu ­

t io n a l m e a s u re . *  *  *"  37

Ew ing Tp.. 1945, 133 N .J .L . 350. 44 A.2d 
333, 338-343.

36. E v erso n  v. B oard  o f E ducation , 1947,
330 U .S. 1. 47-19. 67 S .C t. 504, 527, 91 
L .E d. 711, 740.

37. Ju d g e  C ase of the New Je rse y  C o u rt 
of E r r o rs  and A ppeals, who w ro te  th e  
d issen ting  opinion in th e  E v erso n  case 
when it  was being considered in the  s ta te  
co u rt, pointed ou t th a t  am ong the  weak-
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A b o u t  tw o  y e a rs  a f te .  th e  U n ite d  S ta te s  

S u p re m e  C o u r t  h ad  h an d ed  d o w n  its  o p in ­

ion  in th e  E v e r s o n  ca se ,38 th e  su p rem e 

c o u r t  o f  th e  s ta : - o f  W a s h in g t o n  d ec id ed  

in V is s e r  v. N o o k s a c k  V a l le y  S c h o o l D is ­

t r ic t  N 'o. 506,39 th a t  the p a y m e n t o f  tr a n s ­

p o rta tio n  to  p a ro c h ia l sch o o ls  v io la te d  the  

s ta te  c o n s titu tio n . T h e  c o u r t  d id  n ot fee l 

its e lf  b ou n d  by  th e  d ec is io n  in  th e  E v e r s o n  

c a se  an d  in  th a t  re sp e c t s ta te d :

" O u r  o w n  s ta te  c o n s titu t io n  p ro ­

v id es  th a t  no p u b lic  m o n e y  o r  p ro p e rty  

sh a ll be used  in  su p p o rt o f  in s titu tio n s  

w h e re in  th e  te n e ts  o f  a  p a r t ic u la r  re ­

l ig io n  a r e  ta u g h t . A l th o u g h  th e  d ec i- 

c is io n s  o f  th e  U n i te d  S t a t e s  su p re m e  

c o u r t  a r e  e n tit le d  to th e  h ig h e s t  co n ­

s id e ra t io n  a s  th e y  b e a r  o n  re la te d  

q u es tio n s  b e fo re  th is  c o u r t , w e  m u st, 

in  lig h t o f  th e  c le a r  p ro v is io n s  o f  o u r  

s ta te  c o n s titu tio n  an d  o u r  d ec is io n s  

th e re u n d e r , r e s p e c tfu lly  d is a g re e  w ith  

th ose  p o it io n s  o f  th e  E v e r s o n  m a jo r it y  

o p in io n  w h ic h  m ig h t  be c o n s tru e d , in  

th e  a b s tra c t , as s ta t in g  th a t  t r a n s p o r ­

ta t io n , fu rn is h e d  a t  p u b lic  e x p e n se , to  

c h ild re n  a t te n d in g  re lig io u s  sch o o ls , is 

n o t in su p p o rt o f  such  sch o o ls . W h i l e  

th e  d e g re e  o f  su p p o rt n e c e s s a ry  to  

co n s titu te  a n  e s ta b lish m e n t o f  r e lig io n  

u n d e r  th e  F i r s t  A m e n d m e n t  to  the  

F e d e r a l  co n s titu t io n  is fo re c lo s e a  f ro m

c o n s id e ra t io n  by  re aso n  o f  th e  d e c i­

s ion  in  th e  E v e r s o n  case , su p ra , w e  

a r e  c o n s tra in e d  to  h o ld  th a t  th e  

W a s h in g to n  c o n s titu tio n  a lth o u g h  

b ased  u p on  th e  sam e  p re ce p ts , is a  

c le a r  d e n ia l o f  th e  r ig h ts  h e re in  a s ­

se rte d  by  a p p e lla n ts ."

T h e  m o st re c e n t a p p e lla te  c o u r t  case , 

w h ic h  w e  h a v e  fo u n d , th a t  s tr ik e s  d o w n  

tr a n s p o r ta t io n  o f  n o n p u b lic  sch o o l c h i l ­

d re n  on  p u b lic  sch o o l buses is th a t  o f  M c -  

V e y  v . H a w k in s ,  1953, 364 M o .  44, 258  S . W .  

2d 927, H e r e  th e  M is s o u r i  su p re m e  co u rt, 

s it t in g  en  b an c , d e liv e re d  a  p er cu r ia m  

o p in io n  th a t  t r a n s p o r ta t io n  o f  p a ro c h ia l 

sch o o l p upils  on  p u b lic  scho o l buses w a s  an  

e x p e n d itu re  o f  p u b lic  sch o o l fu n d s  fo r  

o th e r  p u rp o se s  th an  th e  su p p ort a n d  m a in ­

te n a n c e  o f  f re e  p u b lic  scho o ls  as d irec ted  

b y  th e  co n s titu t io n a l an d  s ta tu to ry  p ro v i­

s ion s o f  th e  sta te , n o tw ith s ta n d in g  the 

c la im  th a t  th e  buses fu r n is h in g  su ch  t r a n s ­

p o r ta t io n  d id  n e t  t r a v e l  a n y  g r e a t e r  d is ­

ta n ce  o r  by  a n y  d if fe re n t  ro u te  o r  m a k e  

a n y  sp e c ia l stop s an d  th a t , co n seq u e n tly , 

n o  a d d it io n a l e x p e n se  o r  o u t la y  o f  an y  

k in d  w a s  in c u r re d  by  th e  f u r n is h ir g  o f  

su ch  tr a n s p o r ta t io n . W i t h o u t  m e n t io n in g  

th e  E v e r s o n  case , th e  c o u r t e x p re s s ly  re ­

je c te d  th e  "c h i ld -b e n e f it  th e o r y ."

In  sp ite  o f  a p p e lle e s ’ co n te n t io n  th a t 

th e  E v e r s o n  c a s e  is c o n t ro l l in g  in  th e  case

nesses in tlie "cliild benefit” a rg u m en t, as 
a  m eans of avoiding co n stitu tio n a l lim ita ­
tions, “are  i ts  vagueness and tlie im pos­
sibility  of sa tis fac to rily  d istingu ish ing  
one item  of expenses from  a n o th e r  in 
th e  long p rocess of child education ." 
[133 N .J .U  350, 44 A.2d 339] H e con­
tinued :

"W e quickly perceive th a t  i t  [ th e  "child 
benefit" a rg u m en t] app lies no t m erely  to 
tra n sp o rta tio n  costs bu t to  th e  p o ten ­
tia l costs of th e  m any and varied item s 
en tering  into m odern education. T h ere  is 
no logical s to pp ing  point. R ela ted  item s, 
a lready in tlie  public school system , in a d ­
dition  to the  v ast field having to  do w ith  
the actu al im p artin g  of knowledge, a re  
the in sta lla tion  and m ain tenance of c a fe ­
te rias , the  p re se rv a tio n  and prom otion  of 
th e  health  o f pupils, th e  em ploym ent of 
m edical in sp ec to rs  and n u rse s, the  keep­
ing of reco rds of developm ent and

grow th , and th e  superv ision  of a th le tic  
activ ities  and bodily exercise. I  am  u n ­
able to  d istingu ish  betw een th e  logic 
of using  public funds fo r  one as ag a in st 
a n o th e r of th e  severa l p a r ts  o f the  sy s­
tem  pursued  by the  public schools tow ard  
‘th e  advancem ent of education, the  p ro ­
m otion of lite racy  and th e  h ealth  and 
sa fe ty ’ of th e  pupils. E very  s tep  in  th e  
educational p rocess is. presum ably, fo r  
the  benefit o f th e  child and, th e re fo re , 
theo re tically  fo r  th e  benefit o f th e  s ta te . 
C onsequently , if  th e  a rg u m en t ia sound, 
i t  is w ith in  th e  d iscre tion  of th e  leg isla ­
tu re . free  o f constitu tio n a l re s tra in t,  to  
provide fo r p rac tica lly  th e  e n tire  co st 
o f education in p riv a te  and paroch ial os 
well as in public schools."

38. Page  936, su p ra .

39. 1949, 33 W aah.2d 699, 207 P-2d 193, 
204.
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a t  b a r  an d  c o n t ra ry  to th e  o p in io n  o f  th e  

D is t r ic t  C o u r t  fo r  the  D is t r ic t  o f  A la s k a  

th a t it fe lt it s e lf  b ou n d  by the  h o ld in g  

in  the  E v e r s o n  ca se .40 w e  p rop ose  to  fo l­

lo w  th e  re a s o n in g  o f  the  C o u rts  o f  W a s h ­

in g to n , M is s o u r i ,  D e la w a r e ,  W is c o n s in  an d  

O k la h o m a  an d  h o ld  th a t  tr a n s p o r ta t io n  o f  

schoo l c h ild re n  to  n o n p u b lic  scho o ls  a t pub­

lic  e x p e n se  w o u ld  be in  c o n tra v e n t io n  o f  

o u r  s ta te  co n s titu tio n .

T h e r e  re m a in s  f o r  c o n s id e ra t io n  the 

c la im  o f  th e  ap p e llees  th a t  the  m in u tes  o f  

th e  A la s k a  c o n s titu t io n a l c o n v e n tio n  m ak e  

it  u n m is ta k a b ly  c le a r  th a t , in r e fu s in g  to 

add th e  te rm  " in d i r e c t ' ’ as an  a m en d m e n t 

to  a r t ic le  V I I ,  sectio n  1, o f  th e  c o n s titu ­

tion , th e  d e le g a te s  e x p lic it ly  in ten d ed  to  

c o n tin u e  an d  n o t to  e lim in a te  bus t r a n s ­

p o rta tio n  fo r  n o n p u b lic  sch o o l ch ild re n . 

T h e  m in u te s  o f  th e  c o n v e n t io n 41 d o  r e ­

v e a l th a t  the  C o m m it te e  on H e a lth ,  E d u ­

ca t io n  a n d  W e l f a r e  P ro v is io n s  in  d r a f t in g  

th e  la s t se n te n ce  o f  a r t ic le  V I I ,  section  1, 

w h ic h  p ro v id es  th a t  " N o  m o n e y  sh a ll be 

p a id  f ro m  p u b lic  fu n d s fo r  th e  d ir e c t  b e n e ­

fit o f  a n y  re lig io u s  o r  o th e r  p r iv a te  ed u ­

c a t io n a l in s t itu t io n ,”  co n s id e re d  th e  w o rd s  

" d i r e c t "  an d  " in d i r e c t ”  a n d  fe lt  th a t  the

40. T h e  H onorab le  V ernon D. F o rb es  who 
w ro te  the opinion below, upon which the 
judgm ent w as based, frank ly  adm itted  
th a t if he had no t fe lt him self bound by 
tlie holding in th e  E verson  case, he would 
have adopted the  reasoning and decision 
of the  d issen ting  Ju s tic e s  and ruled o th ­
erw ise. I t  was his feeling th a t  th e  wall 
o f sep a ra tio n  betw een church  and s ta te  
in th is  cou n try  had been w eakened by 
E verson .

41. All re fe ren ces in th is  opinion to  the  
m inutes nud proceedings of th e  A lnska 
co n stitu tiona l convention a re  to  th e  R ec­
o rd ! of A lask a  C on stitu tio n a l C onven­
tion. now in the  custody of the  S ecre ­
ta ry  o f S ta te . Ju n eau , A laska.

42. R oland A rm stro n g , a m em ber of the 
C om m ittee on H ealth . E ducation  and 
W elfare  P rov isions, spoke fo r the  Com ­
m ittee and explained to the  convention 
the: reaso n s fo r th e  C om m ittee’s action 
in using  th e  word "d irec t"  a s  follow s:

.. * * •  Tltis section gives the  edu­
cation  or o th e r  d ep artm e n ts  th e  rig h t to
seek ou t the  children , independent of 
th e ir  religious affiliations. to  help them  

A , n * t  Rep 34B -3 6 3  P 2 0 — 14
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w o rd s  " o r  in d ir e c t "  a f t e r  th e  w o rd  

"d i r e c t ”  should  not be u sed  to r  the  

re aso n  th a t " t h e y  w o u ld  re a ch  ou t to  in ­

f in ity  p ra c t ic a l ly ”  an d  sh u t o u t the  c h i l ­

d re n  in  p r iv a te  schoo ls f ro m  su ch  free  

c a re  as w as b e in g  g iv en  by th e  s ta te  w e l ­

f a r e  d ep a rtm en t to  all c h ild re n  45 

S e v e r a l  d e leg a te s  to  the  c o n s titu tio n a l 

c o n v e n tio n  in th e  floor d e b a te  on  the  issue 

o f  w h e th e r  se c t io n  1 o f  a r t ic le  V I I  sh ou ld  

be am en d ed  to  in c lu d e  th e  w o rd s  " o r  in ­

d ir e c t ,”  m en tio n ed  tr a n s p o r ta t io n  but o n ly  

o n e  o f  them , M r .  B u c k a le w , e x p re ss e d  .an  

o p in io n  in  the m a tte r , s ta t in g

" M r .  P re s id e n t , I  d o n ’t th in k  th e  

q u es tion  h as been a n s w e re d  y e t  by  

a n y  o f  the p erso n s  w h o  h a v e  sp oken  

o n  th is  su b jec t. I f  th e  w o rd  ‘in d i­

re c t ’ is in th e re , it is g o in g  to  e l im ­

in a te  a lm ost a n y  k in d  o f  a id . I t  w ill ,  

fo r  e xam p le , e lim in a te  the  f re e  iu n ch , 

e lim in a te  bus tra n s p o rta t io n , e lim in a te  

fo r  ex am p le , i f  w e  h ad  a  scho o l o r  an  

in s titu tio n  w h e re  th e y  h ad  a sch o o l, 

it  w ou ld  e lim in a te  th e  S t a t e  g iv in g  a n y  

su p p ort to  th e  ch ild  b ecau se  th a t  

w o u ld  be in d ire c t  su p p o rt to  th e  in s t i ­

tu tion . I  th in k  w h e n  th e  m em b e rs

to become a  s tro n g  and useful p a r t  of 
society w herever it touches health  and 
m a tte rs  of w elfare. W e would also poin t 
ou t in the light of le tte rs  th a t have come 
to  th is floor re la tive  to  th e  d isbursem en t 
o f funds, denom inational o r o th e r  p r i ­
v a te  in stitu tio n s , this does no t proh ib it 
the use of funds in o th e r educational 
m atte rs , and I  am su re  th a t  no one on 
the  com m ittee would object to  the  in ­
clusion of th is word a s  we have given the  
am endm ent h ere  to c la rify  th is  one s ta te ­
m ent. Now it  reads a s  has been am end­
ed by the C om m ittee, 'N o m oney shall be 
paid from  public funds fo r the  d irec t 
benefit of any religious o r  o th e r  p rivate  
educational in s titu tio n .' W e did th is to 
tak e  any doubt away on the  p a r t  o f th is 
C onvention of our m otives, and we s ta te  
th a t w here th e re  a re  w elfare  cases fo r 
children in hom es and when th e re  a rc  
indigeots in hosp itals th a t  we do no t wish 
to in te rfe re  w ith  th a t  p rac tice  o f h e lp ­
ing to serve people th ro u g h  those in s ti­
tu tions * * *.” A laska C o n stitu tio n al 
Convention M inutes, J a n u a ry  9, 193G, pp. 
55-5G.
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v o te  on  it, I  th in k  th e y  o u g h t  to  u n d e r ­

s ta n d  th e  w o rd  " in d i r e c t ”  cu ts ou t 

e v e ry th in g , ju s t  e lim in a te s  a ll k in d s  o f  

su p p o rt .”  43

F r o m  su ch  a  s ta te  o f  th e  re c o rd  th e  ap ­

p ellees w o u ld  h a v e  u s  in f e r  th a t  th e  m in ­

u tes o f  th e  c o n s t itu t io n a l c o n v e n tio n  m a k e  

it u n m is ta k a b ly  c le a r  th a t  th e  d e leg a te s  

in ten d ed  n o t  to  e lim in a te  f re e  t r a n s p o r ta ­

tio n  f o r  n o n p u b lic  sch o o l c h ild re n . W e  

find n o  su ch  c le a r  m e a n in g  e x p re ss e d  in  

th ose  m in u te s  a s  w o u ld  g iv e  us a n y  r e ­

liab le  a s s is ta n c e  in  in te rp re ta t io n . A s  P r o ­

fesso r W i l lo u g h b y  o n c e  o b serv ed , ‘‘E v e r y  

m e m b e r  o f  su ch  a  c o n v e n tio n  a c ts  upon  

su ch  m o tiv e s  a n d  re a so n s  as  in f lu e n c e  h im  

p e rso n a lly , a n d  th e  m o tio n s  a n d  d eb a tes  

d o  n o t  n e c e s s a r ily  in d ic a te  th e  p u rp o se  o f  

a  m a jo r it y  o f  a  c o n v e n t io n  in  a d o p t in g  a 

p a r t ic u la r  c l a u s e . " 44 W e  fe e l th a t  th e  

d e leg a te s  to  th e  A l a s k a  c o n s titu t io n a l c o n ­

v e n tio n  a n d  th e  p eo p le  w h o  b y  th e ir  v o te  

ra tif ie d  th e  c o n s titu t io n  le f t  it  to  th is  c o u r t  

to  d ec id e  w h e th e r  f r e e  tr a n s p o r ta t io n  o f  

ch ild re n  to  n o n p u b lic  sch o o ls  w o u ld  c o n ­

s titu te  a  " d i r e c t "  ben e fit to  th e  scho o ls . 

I f  th e y  h a d  in te n d e d  o th e rw is e , w e  a re  

c e r ta in  th a t  th e  f r a m e rs  o f  o u r  c o n s titu ­

t io n  w o u ld  h a v e  fo llo w e d  th e  e x a m p le  set 

by  the  p eo p le  o f  N e w  Y o r k  an d  N e w  

J e r s e y  a n d  se tt le d  th e  c o n tro v e rs ia l issu e  

b y  p ro v id in g  in  th e  co n s titu t io n  its e lf  fo r  

tra n s p o rta t io n  o f  sch o o l ch ild re n  to  n o n ­

p u b lic  sch o o ls  a t  s ta te  e x p e n s e .45

[ 6 , 7 ]  E a r l i e r  in  th is  o p in io n  w e  s ta ted  

th a t  w e  d id  n o t  c o n s id e r  C h a p te r  39  a  

v a lid  e x e rc is e  o f  th e  p o lic e  p o w e r  o f  th e

43. Id . a t  69.

44. 1 W illoughby, C o n stitu tio n a l L aw  of 
th e  U nited  S ta te s  § 32 (2d ed. 1929).

45. New Y o rk  am ended a rtic le  11, section 
4, of i ts  c o n stitu tio n  in 1938, a f te r  the  
decision in th e  Ju d d  case  (see  no te  S and 
page 935, a u p ra ) ,  to  p e rm it the  leg isla­
tu re  to  provide fo r  th e  ex p en d itu re  of 
public fu n d s fo r th e  tra n s p o r ta tio n  of 
children to  and fro m  any  school. B oard  
of E ducation  of C e n tra l School D is tr ic t
N o. 1. e tc ., v. A llen, 1959, 17 Misc.2d
1080, 192 N.Y .S.2d 186. N ew  Je rse y , on
th e  o th er hand, ad o p ted  an  en tire ly  new

s ta te .46 T h a t  p o in t need s to  be c la r if ie d . 

I t  h as  been s a id  th a t  th e  p o lice  p o w e r—  

b ro a d  and  c o m p re h e n s iv e  th o u g h  it  is—  

m a y  n o t be e x e rc is e d  in  c o n tra v e n t io n  o f  

p la in  an d  u n a m b ig u o u s  c o n s titu tio n a l in h i­

b it io n s .47 In  B o a r d  o f  E d u c a t io n  o f  B a l t i ­

m o re  C o u n ty  v . W h e a t ,48 Ju d g e  P a r k e ,  

d is se n tin g , co n c e d e d  thac th e  so v e re ig n  

s ta te  h as in h e r e n t  a n d  re s e rv e d  p o lic e  

p o w e r  to  e n a c t la w s  to  p ro m o te  th e  s a fe ty , 

h e a lM  an d  g e n e r a l  w e lf a r e  o f  so c ie ty  b u t 

s ta te d  th a t  th is  p o w e r  m u st be e x e rc is e d  

w ith in  co n s titu t io n a l lim its . I t  w a s  h is  

o p in io n , an d  th a t  o f  th e  o th e r  tw o  ju d g e s  

w h o  co n c u rre d  in  th e  d issen t, th a t  th e  e x ­

te n s io n  o f  th e  e x e r c is e  o f  th e  p o lice  p o w e r  

to  th e  tr a n s p o r ta t io n  o f  sch o o l ch ild re n , 

b e c a u se  o f  th e  d a n g e r s  o f  p e d e s tr ia n  tr a v e l 

b y  c h ild re n  u p on  th e  p u b lic  h ig h w a y , w o u ld  

b e  o f  d o u b tfu l le g a lity  ev en  i f  it w e re  

a n  e ffo rt o f  th e  s ta te  to  p ro tec t, w ith o u t 

d is c r im in a tio n , a l l  sch o o l ch ild re n .

T h e  su m m a ry  ju d g m e n t  is re v e rse d  w ith  

d ir e c t io n s  to  d ism iss  th e  ac tio n .

N E S B E T T ,  C . J . ,  co n cu rs .

D I M O N D ,  J u s t ic e  (d is s e n t in g ) .

I  d is se n t fro m  th e  m a jo r it y 's  h a rs h  an d  

u n ju s t  co n c lu s io n . In  r e v iv in g  th e  life le ss  

c o rp se  o f  th e  A l a s k a  O r g a n ic  A c t ,  th e  

c o u r t  ig n o re s  r e a l it ie s  an d  e sta b lish es  a  

h a r m fu l  ru le  o f  c o n s titu t io n a l in ta rp re ta -  

t io n . I n  c o n c lu d in g  th a t  th e  tr a n s p o r ta t io n  

o f  a  ch ild  d ire c tly  b en e fits  a  sch o o l, it d is ­

r e g a r d s  fa c ts  in e s c a p a b le  o n  th e  re c o rd  o f  

th e  C o n s t itu t io n a l C o n v e n t io n , an d  a s ­

su m e s  a  s ta te  o f  f a c ts  th a t  th e  re c o rd  d oes

co n stitu tio n  in 1947 and provided as a 
p a r t  of a rtic le  T i l l ,  section 4. p a rag rap h  
3, th e re o f th a t  "T h e  L eg isla tu re  may, 
w ith in  reasonable lim ita tions as to  d is­
tan ce  to  be p re sc rib e s , provide fo r  the  
tra n sp o rta tio n  of ohildreu  w ith in  th e  ages 
o f five (5) and e igh teen  (IS ) y ears  in ­
clusive, to  and from  any school."

46. P a g e s  937 and 93S, su p ra .

47. M itchell v. C onsolidated School D is t  
No. 201. 1943, 17 W ash.2d 61. 135 P.
2d 79, 146 A .L .R . 612. c iting  a u th o ri­
tie s.

48. 1933, 174 Md. 314, 199 A. 628. C ai
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n ot su p p o rt. In  e x p r e s s in g  c r it ic is m  o t 

th e  sch o o l bus sta tu te  b ecau se  l i te r a l ly  "air  
sch o o l ch ild re n  in A la s k a  a re  n o t a ffo rd ed  

tr a n s p o rta t io n , it u n ju s t if ia b ly  im p u tes  to 

the  le g is la tu re  f ic titiou s m o tiv es , and  

u su rp s  th e  le g is la tiv e  p re ro g a t iv e  o f  d e ­

te rm in in g  w h a t  is a p p ro p r ia te  o r  n e c e s sa ry  

fo r  th e  p u b lic  good . In  p o in t in g  o u t th a t  

w e a th e r  an d  traffic h a z a rd s  a r e  as  d e t r i ­

m e n ta l to  th e  n o n -p u b lic  sch o o l c h ild re n  

w h o  a r e  n o t e n tit led  to tr a n s p o r ta t io n  u n ­

d e r  C h a p te r  39 as  to  th ose  w h o  do q u a l if y  

to r  th e  ass is tan ce  g iv e n  by th e  s ta tu te , it 

su g g e s ts  th e  e x is te n c e  o f  an  u n f a i r  d is ­

c r im in a t io n ; an d  th e n  in  u lt im a te ly  d e n y ­

in g  bus tra n sp o rta t io n  to  a l l  n o n -p u b lic  

sch o o l ch ild re n , it co m p o u n d s  th e  v e ry  

d is c r im in a tio n  w h ic h  it  a p p e a rs  to  d e ­

p lo re . In  co n s tru in g  the  c o n s titu t io n  so 

n a r r o w ly  an d  c o n s tr ic t iv e ly , it saps th e  

s t re n g th  an d  ta k es  th e  m e a n in g  f ro m  the  

c la s s ic  s ta te m e n t o f  h u m an  r ig h ts  in  the  

first a r t ic le ,  th a t  “ T h is  co n s titu t io n  is d e d i­

c a te d  to  th e  p r in c ip les  *  *  * th a t  a ll

p erso n s  a re  equa l a n d  e n tit le d  to  equa l 

r ig h ts , o p p o rtu n ities , an d  p ro te c tio n  u n d e r  

th e  la w  * *  In  p e rm it t in g  a  ch ild

to  r id e  a  school bus o n ly  on  th e  c o n d itio n  

th a t  h e  a tten d s a  p u b lic  sch o o l, it h as  the  

c o e rc iv e  e ffec t o f  r e s t r ic t in g  th e  n a tu ra l  

r ig h t  o f  p aren ts , a c t in g  in  a c c o rd a n c e  w ith  

th e ir  le g it im a te  p re fe re n c e s , to  d ir e c t  the  

e d u c a tio n  o f  th e ir  c h i ld r e n ; an d  th u s  it 

d is re g a rd s  the  fu n d a m e n ta l th e o ry  o f  lib ­

e r ty  w h ic h  e xc lu d e s  a n y  g e n e ra l p o w e r  in 

th e  g o v e rn m e n t  to  s ta n d a rd iz e  th e  e d u c a ­

tio n  o f  ch ild re n .

1. The Alaska Organic Act.
T h e  O r g a n ic  A c t  p ro h ib ite d  th e  a p p ro ­

p r ia t io n  o f  p u b lic  m o n e y  fo r  th e  "s u p p o r t

1. 37 S ta t.  514 (1912), 43 U .S.C .A . § 17 
(1952).

2. A laska  Const, a r t. V II , § 1.

3. A laska became a  s ta te  on J a n u a ry  3, 
1939. E iec .P ro c lam atio n  No. 3239. 24
F ed .R eg . 81 (1939). 43 U .S.C.A. no te  
preceding section 21. A laska S ta teh o o d  
A ct. 72 S ta t. 339 (195S), 43 U .S.C .A . 
p receding section 21. A t th a t m om ent 
th e  S ta te  C o nstitu tion  became effective 
and superseded the A laska O rganic  A ct.
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o r  b e n e fit"  o f  a  p r iv a te  s c h o o l.1 T h e  s ta te  

co n s titu tio n  p ro h ib its  th e  p a y m e n t o f  

m o n e y  f ro m  p u b lic  fu n d s fo r  th e  “ d ire c t  

b e n e fit" o f  a n y  such  sc h o o l.2 I  am  c o n ­

v in ce d  th a t C h a p te r  39 c o n fe rs  no  benefit 

o f  a n y  k in d  on the p r iv a te  sch o o l, and  

th e re fo re  is a  v a lid  le g is la t iv e  e n a c tm e n t 

w h e th e r  tested  u n d e r th e  O r g a n ic  A c t  o r  

th e  co n s titu tio n . B u t  I  su b m it th a t  the 

c o u r t h as  estab lish ed  a  h a rm fu l ru le  o f  

co n s tru c t io n  in m e a s u r in g  th e  v a lid ity  o f  

an  e x is t in g  s ta tu te  a g a in s t  an  o rg a n ic  la w  

w h ic h  n o  lo n g e r  e x is ted  a f t e r  A l a s k a  b e ­

ca m e  a  s ta te .3

I t  is an  estab lish ed  d o c tr in e  o f  A m e r ic a n  

ju r is p ru d e n c e  th a t a  le g is la t iv e  e n a c tm e n t 

is p resu m ed  to  be v a lid  an d  co n s titu t io n a l,4 

an d  th a t  th e  final a u th o r ity  in  d e te rm in in g  

w h e th e r  th is  is so  is vested  in  th e  ju d ic i ­

a r y .5 I f  th is  d o c tr in e  h as  a n y  s ig n if ic a n c e  

a t  all it m ean s th a t  a  s ta tu te , u n til d e c la re d  

in v a lid  by a  co u r t, is  a n  o p e ra t iv e  fa c t . 

T h e  a c t  in v o lv e d  h e re  w a s  so  co n s id e red . 

S in c e  its  e n a c tm en t in  1955, a n d  a t  th e  

tim e  th e  s ta te  c o n s titu tio n  b e cam e  e ffe c ­

tiv e , it w a s  in  o p e ra t io n ; it  w a s  resp ected  

an d  ob ey ed  by th ose  c h a r g e d  w ith  th e  

d u ty  o f  e x e c u t in g  th e  la w s . I t  is  in  e f ­

fec t n o w . T h is  is as i t  o u g h t to  be.®

I f  a t  th e  t im e  th e  c o n s titu t io n  b e cam e  

o p e ra t iv e  th e  p re su m p tio n  o f  v a lid ity  still 

a t ta c h e d  to  C h a p te r  39, a n d  it  w a s  r e c o g ­

n ized  by  a ll co n c e rn e d  as  so m e th in g  th a t 

e x is te d  an d  h ad  m e a n in g , r a th e r  th a n  as  a  

n u llity  o r  so m eth in g  th a t  d id  n o t e x is t , 

th e n  I  su b m it th a t  it w a s  a la w  " i n  fo r c e "  

w ith in  th e  m e a n in g  o f  a r t ic le  X V ,  se c t io n  1. 

S o  lo n g  as  it w a s  co n s is te n t w ith  th e  c o n ­

s titu t io n  it w a s  in ten d ed  to  c o n tin u e  in  

fo rc e  u n til it e x p ire d  by  its  o w n  lim ita t io n s ,

4. 1 W illoughby, C o n stitu tio n a l L aw . § 23 
a t  42—13. aDd § 27 a t  47 (2d ed. 1929).

5. M arbtirv  v. Mndison. 1803. 1 C rauch  137, 
177-173, 5 U .S . 137, 177-173, 2  L .E d . 60,
73; Pollock v. F a rm e rs ' L o an  & T ru o t 
Co.. 1S93. 157 U.S. 429. 554, 15 S .C t. 
673. 39 L.Ed. 759. 310; 16 C .J.S . C on sti­
tu tiona l Law § 92.

6. See W all v. Close, 1942, 201 La. 986, 10 
So.2d 779, 7S3.
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o r  w a s  a m e n d e d  o r  re p ea le d . T h e  o n ly  

re s tr ic t io n  o r  l im ita t io n  w a s  th a t  su ch  a  

la w  be in h a rm o n y  w ith  th e  c o n s t i tu t io n ; 

it w a s  n o t re q u ire d  th a t  it  a lso  be c o n s is te n t 

w ith  th e  T e r r i t o r ia l  O r g a n ic  A c t .  L o g i ­

ca lly , th en , th is  m e a n s  th a t th e  v a lid ity  o r  

co n s titu t io n a lity  o f  su ch  a  s ta tu te  w a s  th e r e ­

a f t e r  to  be te s ted  o n ly  a g a in s t  th e  l im ita ­

tion s set io r th  in  th e  n e w  s ta te  c o n s titu tio n .

T h e  d e le g a te s  to  th e  C o n v e n t io n  w e re  

n o t f ra m in g  a n  o r g a n ic  la w  fo r  p eo p le  

e n te r in g  in to  p o l it ic a l so c ie ty  fo r  th e  first 

tim e , but r a th e r  f o r  a  c o m m u n ity  a lr e a d y  

o rg a n iz e d  w ith  e x is t in g  la w s , I t  c a n  be 

p resu m ed  th a t  th e y  k n e w  th e  n a tu re  a n d  

e ffect o f  th ose  la w s .  T h e y  fe lt  i t  u n n e c e s ­

sa ry  an d  im p ra c tic a b le  to  p ro v id e  fo r  th e  

e n a c tm e n t o f  a n  e n t ire  n e w  b o d y  o f  la w  

fo r  th e  s ta te  w h e n  e x is t in g  s ta tu te s , w o u ld  

in m ost in s ta n c e s  suffice. C o n se q u e n tly , 

th e y  d id  w h a t  w a s  o n ly  re a so n a b le  an d  

p r a c t ic a l ;  th ey  p ro v id e d  f o r  th e  c o n t in u a ­

tion  o f  T e r r i t o r ia l  la w s  w h e re  th e y  w e r e  in  

h a rm o n y  w ith  th e  co n s titu t io n . T h e y  th u s  

es tab lish ed  fo r  th e  s ta te  a  system  o f  s ta tu ­

to ry  la w  w ith  th e  sa m e  le g a l e ffec t a s  i f  

th o se  s ta tu tes  h a d  b een  r e -e n a c te d  by  th e  

le g is la tu re  fo r  th e  s t a t e 7— th a t  b ra n c h  o f  

th e  s ta te  g o v e rn m e n t  w h ic h  d e r iv e s  a ll 

o f  its  a u th o r ity  f ro m  th e  c o n s titu tio n .

T h e  sta tu tes  th u s  ad o p ted  by  r e fe re n c e  

w e re  th ose  th a t  w e r e  " i n  fo r c e ” on  th e  

e ffe c tiv e  d a te  o f  th e  co n s titu t io n . T h e  

m a jo r it y  says  th a t  th e  d ic t io n a ry  g iv e s  th e  

w o r d  " v a l i d "  as  o n e  o f  th e  d efin itio n s  o f  

th e  p h ra se  " i n  f o r c e " .  B u t  th e  d ic t io n a ry  

a lso  s ta te s  th a t  th e  p h ra s e  m e an s  " o p e r a ­

t iv e .”  8 I t  is m o re  re a s o n a b le  to  a ssu m e  

th a t  th is  is w h a t  w a s  in ten d ed . T h e  d e le ­

g a te s  co u ld  n o t d e te rm in e  w h ic h  la w s  w e re

7. Sec People ex re l. M cClelland v. R o b ­
e rts , 1395. 13 Misc. 443. 34 N .Y.S. 641.
630, affirmed in 1390. 14S N.Y. 360, 42 
N .E . 10S2. 1035. 31 L .R .A . 399.

8. W ebster, New In te rn a tio n a l D ictionary , 
U nabridged, a t  930 (2d ed. 1900).

9. N o rto n  v. Shelby C ounty . 1330. 113 U  S.
425. 442. 6 S .C t. 1121. 30 L .Ed. ITS, 180: 
Chicago. I. & L. R. Co. v. H n ckett. 1913,
22S U.S. 539. 300, 33 S .C t. 581, 57 L .E d.
900. 909.

v a lid  an d  w h ic h  w e re  n o t. I f  T e r r i t o r ia l  

la w s  e x is ted  an d  h ad  n o t b een  d e c la re d  

in v a lid  by a c o u r t, th en  th e y  w e re  o p e ra t iv e  

— th e y  w e re  in  fo rce . I t  w o u ld  be p resu m ed  

th a t  th ey  w e re  a lso  v a lid .

T h e  co n s tru c tio n  ad o p ted  b y  th e  m a jo r ity  

o f  th is  c o u r t  can  b e  e x p la in e d  o n ly  on  th e  

th e o ry  th a t i f  an  a c t  o f  th e  le g is la tu re  w a s  

in v a lid  u n d e r th e  O r g a n ic  A c t  it w a s  n ot a 

l a w ;  it w a s  in o p e ra t iv e , c o n fe r r e d  no 

r ig h ts , im posed  n o  d u ties  a n d  a ffo rd ed  no  

bas is  fo r  a c tio n s  ta k e n  u n d e r  it .9 I f  such  

a  b ro a d  s ta te m e n t is u n iv e rs a lly  tru e , it 

w o u ld  lo g ic a lly  fo llo w  th a t  s o m e th in g  th a t  

w a s  n o t a la w  a t  th e  t im e  o f  e n a c tm e n t cou ld  

n o t be a  la w  in  fo rc e  a t  th e  t im e  th e  c o n ­

s t itu t io n  b ecam e  e ffe c t iv e .10

B u t  it h as  been  fo u n d  th a t  th is  s ta te m e n t 

m u st be ta k e n  w ith  q u a lif ic a tio n s . P r o ­

fe s s o r  W il lo u g h b y  re c o g n iz e d  th is  som e 

th ir ty  y e a rs  a g o  H e  sp ok e  o f  “ c ir c u m ­

stan ce s  u n d e r w h ic h  le g a l r ig h ts  o r  o b l ig a ­

t io n s  o r  co n seq u e n ces  a r e  a t ta c h e d  to  a 

le g is la t iv e  e n a c tm e n t w h ic h  is la te r  h e ld  to 

be u n c o n s t itu t io n a l” , an d  s ta te d  th a t  “ the  

re tro a c t iv e  fo rc e  o f  th e  ju d ic ia l  p ro n o u n c e ­

m e n t as to u n c o n s t itu t io n a lity  is n o t c o m ­

p le te ."  11 T h e  c o u rts , too , h a v e  seen  th e  

p ro b lem . T h e  C o u r t  o f  A p p e a ls  fo r  the  

T h i r d  C ir c u it ,  in  s p e a k in g  o f  a  t a x in g  s ta t­

u te , s a id :

" A c c e p t in g  th e  u n c o n s t itu t io n a lity  o f  

th e  a c t o f  1929, as  d e te rm in e d  by  the  

S u p re m e  C o u r t  o f  th e  S ta t e ,  it  w a s  

n o n e  the  less a  s ta tu te  u n d e r  w h ic h  th e  

sch o o l d is tr ic t  a c te d  w h e n  i t  le v ie d  its  

t a x e s  fo r  the  y e a r s  1937 an d  1 9 3 8 ."12

T h e  C o u r t  o f  A p p e a ls  fo r  th e  D is t r ic t  o f  

C o lu m b ia , a f te r  r e f e r r in g  to  th e  b e lie f  th a t

10. E x  p a r te  B ustillos, 1920. 26 N.M . 449,
194 P. 33G. SS9.

11. 1 W illoughby, C o n stitu tio n al Law, $ 3 
a t  11 (2d ed. 1929).

12. P h ip p s v. School D is tr ic t  of P ittsb u rg h ,
3 C ir., 1940, 111 F .2d 393. 305. And see 
a lso  J .  A. D ou g h erty 's  Sons. Inc. v. C om ­
m issioner of In te rn a l R evenue, 3  C ir., 
1041, 121 F .2d 700, 702.
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i f  an  a c t  is d ec la red  u n c o n s t itu t io n a l i t  

n e v e r  h ad  a n y  fo rce  o r  e ffec t, s a id :

"  * * *  Y e t  a  re a l is t ic  a p p ro a ch  is 

e ro d in g  th is d o c tr in e . *  • * " 13

T h e  p rin c ip le , an d  th e  p ro b lem , h as  p e r ­

h ap s been  m ost e x p l ic it ly  s ta te d  by M r .  

C h ie f  Ju s t ic e  H u g h e s  w h e n , in  s p e a k in g  

fo r  a  u n an im o u s  co u rt, he s a id :

" I t  is q u ite  c le a r , h o w e v e r , th a t  such  

b ro a d  s ta te m e n ts  as to  th e  e ffec t o f  a 

d e te rm in a tio n  o f  u n c o n s t itu t io n a lity  

m u st be ta k en  w ith  q u a lif ic a t io n s . T h e  

a c tu a l e x is te n c e  o f  a  s ta tu te , p r io r  to  

such  a d e te rm in a tio n , is a n  o p e ra t iv e  

ta c t  an d  m a y  h a v e  co n seq u e n ces  w h ic h  

c a n n o t ju s t ly  be ig n o re d . T h e  p as t 

ca n n o t a lw a y s  be e rase d  b y  a  n e w  

ju d ic ia l d e c la ra t io n . T h e  e ffec t o f  th e  

su b seq u en t ru lin g  as to  in v a lid ity  m a y  

h a v e  to be c o n s id e red  in  v a r io u s  

a sp ec ts ,— w ith  re sp e c t to  p a r t ic u la r  

re la t io n s , in d iv id u a l an d  c o rp o ra te , an d  

p a r t ic u la r  co n d u ct, p r iv a te  a n d  official. 

Q u e s t io n s  o f  r ig h ts  c la im e d  to  h a v e  

beco m e  vested , o f  statu s , o f  p r io r  d e te r ­

m in a tio n s  d eem ed  to  h a v e  f in a lity  an d  

ac ted  u p on  a c c o rd in g ly , o f  p u b lic  

p o licy  in  th e  lig h t  o f  th e  n a tu re  b o th  

o f  th e  s ta tu te  a n d  o f  its p re v io u s  ap p li­

c a tio n , d em an d  e x a m in a t io n . T h e s e  

qu es tio n s  a r e  a m o n g  th e  m o st d ifficu lt 

o f  th ose  w h ic h  h a v e  e n g a g e d  th e  a t te n ­

tion  o f  co u rts , s ta te  an d  fe d e ra l , a n d  it  

is m a n ife s t  f ro m  n u m e ro u s  d ec is io n s  

th a t  an  a l l- in c lu s iv e  s ta te m e n t  o f  a  

p r in c ip le  c l  ab so lu te  r e t ro a c t iv e  in v a l i ­

d ity  c a n n o t be ju s tif ied . *  *  * " 11

T h e r e  a r e , in d eed , d ifficu lt q u es tio n s , as  

the  C h ie f  Ju s t ic e  s ta ted . A d h e r e n c e  to  th e  

ru le  o f  ab so lu te  re tro a c t iv e  in v a lid ity  m ig h t  

w e ll h a v e  u n d e s ire d  co n seq u e n ces  in  th is  

case . I t  co u ld  m e an  th a t  i f  C h a p te r  39 

w e re  n ot r e a l ly  a  la w  w h e n  it  w a s  en acted  

in 1955, e v e ry  a c t io n  ta k e n  u n d e r  it w a s

13. W n r r i D g  v .  Colpoys, 1941. 74 App.D .C .
303. 122 F .2d  042, 646, 130 A .L .R . 1025.

14. C hicot C ounty  D ra in ag e  D is tr ic t  v. 
B ax te r  S ta te  B ank, 1940, 30S C.S. 371,
374, 60 S .C t. 317, 31S. S4 L .Ed. 329, 
332-333. See also N ational L abor R e-

ir .v a lid , u n la w fu l an d  w ith o u t  m e a n in g . 

M o n ie s  u sed  to tra n s p o rt  c h ild re n  w h o  did 

n o t a tte n d  the  p u b lic  sch o o l w e r e  il le g a l 

e x p e n d itu re s . In  fa irn e s s  to  A la s k a  t a x ­

p ay e rs , th ose  m o n ies  sh o u ld  n o w  be r e ­

c o v e re d  by the  state .

B u t  th is  ra ises  ' - n o u s  p ro b lem s. F r o m  

w h o m , fo r  ex am p le , w o u ld  th e  s ta te  seek  

re c o v e ry  o f  th ose  e x p e n d itu re s ?  W o u ld  

it be th e  C o m m is s io n e r  o f  E d u c a t io n  w h o se  

d u ty  it w a s  u n d er C h a p te r  39 to  a d m in is te r  

th e  s ta tu te ?  W o u ld  it be  th e  sch o o l bus 

c o n t r a c to r  to  w h o m  th e  m o n ie s  h a v e  been , 

a n d  a re  n o w , b e in g  p a id ?  O r  w o u ld  it be, 

p e rh a p s , th e  ch ild  w h o  ro d e  th e  sch o o l bus, 

a t  p u b lic  exp en se , in  v io la t io n  o f  th e  

O r g a n ic  A c t  an d  th e  c o n s t itu t io n ?

I  w o u ld  d ou b t th a t  th e  e x e c u t iv e  b ra n c h  

o f  o u r  g o v e rn m e n t, w h ic h  h as  so  su ccess ­

fu lly  a ssa ile d  the  v a lid ity  o f  th e  s ta tu te , 

w o u ld  ch o o se  to  g o  th a t  f a r . B u t  i f  it  d id  

n o t, th e n  it p la ces  it s e lf  in  th e  in c o n s is te n t 

p o s itio n  o f  s a y in g  o n  on e  h an d  th a t  th e  

a c t  w a s  a  n u llity , o f  n o  fo rc e  a n d  e ffect 

w h a te v e r ,  an d  on th e  o th e r  h a n d  in  s a y in g  

th a t  it r e a l ly  d id  h a v e  so m e  o p e ra t iv e  fo rc e  

p r io r  to  th e  e ffec tiv e  d a te  o f  th is  c o u r t ’s 

ju d g m e n t  d e c la r in g  th e  s ta tu te  in v a lid . I f  

it  is co n s id e re d  th a t  th e  p as t m a y  n o t be 

d is tu rb e d  becau se , e. g ., r ig h ts  h a v e  beco m e  

v e s ted  o r  b ecau se  p r io r  d e te rm in a tio n s  

d ee m e d  to  h a v e  f in a lity  h a v e  b een  m a d e  o r  

p e rh a p s  ev en  b ecau se  o f  c o n s id e ra t io n s  o f  

b ro a d  p u b lic  p o licy , th e n  in  a l l  fa irn e ss  

th e re  sh ou ld  be re co g n iz e d  th e  o p e ra t iv e  

fo rc e  o f  C h a p te r  39 a t  th e  t im e  th e  c o n ­

s t itu t io n  b ecam e  e ffec tiv e  an d  th e  f a c t  th a t  

it  w a s  a  la w  " in  f o r c e "  w ith in  th e  m e a n in g  

o f  a r t ic le  X V ,  section  1.

A n o t h e r  s t r ik in g  in c o n g ru ity  is  fo u n d  in  

th e  c o u r t 's  h o ld in g  th a t  it is n o t b o u n d  by 

th e  d ec is io n  o f  the  U n ite d  S ta t e s  S u p re m e  

C o u r t  in  th e  E v e r s o n  ca se .15 I f  C h a p te r  39 

w a s  v o id  on  th e  d a y  o f  its  e n a c tm e n t , as 

th e  m a jo r it y  says it w a s , th e n  to  b e  c o n -

la tio n s B oard  v. Rockaw nv N ew s Supply
Co., Inc., 1953. 345 U .S. 71, 77, 73 S .C t.
519, 97 L .Ed. S32, S37.

15. E v erso n  v. B oard of E ducation , 1947,
330 U .S. 1, 67 S .C t. 504, 91 L .Ed. 711.
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s isten t the c o u r t  sh ou ld  re co g n iz e  th e  s ta tu s , 

as it th en  e x is te d , o f  th e  ju d ic ia l system  

w h ic h  h ad  th e  p o w e r  to  d e te rm in e  w h e th e r  

the  a c t w as  v o id  u n d e r  lim ita t io n s  foun d  

in th e  O r g a n ic  A c t .

In  1935 A l a s k a  w a s  a  T e r r i t o r y .  I t s  

ju d ic ia r y  co n s is ted  o f  o n e  d is tr ic t  co u rt, 

c re a te d  by ac t o f  C o n g r e s s .10 T h a t  c o u r t  

w a s  bou n d  to  fo llo w  th e  la w  as la id  d o w n  

by th e  U n ite d  S ta t e s  S u p re m e  C o u r t ;  it 

w a s  n o t f re e  to  d is r e g a rd  a  p e r t in e n t  d e c i­

s ion  o f  th e  S u p r e m e  C o u r t  i f  it fe lt, as  the  

m a jo r ity  d oes h e re , th a t  su ch  d e c is io n  w a s  

u n p e rs u a s iv e .17

In  E v e r s o n  it w a s  h e ld  th a t  u se  o f  N e w  

J e r s e y ’s g e n e ra l fu n d  to  p ay  fo r  t r a n s p o r t a ­

tion  o f  c h ild re n  to  p a ro c h ia l sch o o ls  w a s  

n o t a v io la t io n  o f  th e  first an d  fo u r te e n th  

a m en d m e n t to  the  fe d e ra l co n s titu t io n . T h e  

c o u r t  fou n d  th a t  th o se  m o n ies  w e r e -u s e d  

to r  a p u b lic  r a th e r  th a n  a p r iv a te  p u rp ose , 

an d  th a t  th e y  d id  n o t  h a v e  the  e ffec t o f  

su p p o rt in g  th e  p a ro c h ia l sch o o ls . I t  is 

m a n ife s t , a lso , f ro m  w h a t  th e  c o u r t  sa id  

th a t n o  b enefit w a s  co n s id e re d  to  h a v e  been  

c o n fe r re d  u p on  su ch  sch o o ls , an d  th a t  i f  it  

had , th e  d ec is io n  on  th e  c o n s titu t io n a l q u es­

tion s w o u ld  h a v e  b e en  the  o th e r  w a y .

T h a t  d ec is io n , th e n , w o u ld  h a v e  b een  c o n ­

t r o ll in g  i f  th e  v a l id i ty  o f  C h a p te r  39  h ad  

been  d e te rm in e d  by  th e  T e r r i t o r i a l  D is t r ic t  

C o u r t .  T h a t  c o u r t, r e g a rd le s s  o f  th e  p e r ­

so n a l v ie w s  o f  a  p a r t ic u la r  ju d g e , w o u ld  

h a v e  been  re q u ire d  to  h o ld  th a t  th e  use 

o f  p u b lic  m o n ies  to  p ro v id e  t r a n s p o r ta t io n  

o f  c h ild re n  to  n o n -p u b lic  sch o o ls  n e ith e r  

su p p o rted  n o r  b en e fited  su ch  scho o ls . 

C h a p te r  39 w o u ld , o f  n e c e s s ity , h a v e  b een  

d e c la re d  to  be a  v a lid  a c t  o f  th e  A la s k a  

L e g is la tu r e  a n d  n o t c o n t r a r y  to  th e  T e r r i ­

to r ia l  O r g a n ic  A c t .

T h is  d e m o n s tra te s  th e  in c o m p a t ib le  p o s i­

t io n s  th a t  th is  c o u r t  h as  ta k e n . In  o rd e r  

to  ju s t i f y  its a s su m e d  r ig h t  to  te s t th e  

v a lid ity  o f  C h a p te r  39  a g a in s t  th e  n o w  n o n -

■ 6. 31 S ta t.  322 (1900). 48 U .S.C .A . § 101.

17. Linrieberg v. F o w a rd , 9 C ir., 190G. 340 
F . 407, 472. 2 A laska  F ed . 597. C04; 
K ro cg cr r. T w in  B u tte s  R . Co.. 1911. 13 
Ariz. 348. 114 P. 553, 554; H aw aiian

e x is te n t  O r g a n ic  A c t ,  it  says th a t  o n e  m u s t  

g o  b ac k  in  tim e  an d  a s c e r ta in  w h e th e r  th e  

a c t w o u ld  h a v e  stood  up u n d e r lim ita t io n s  

fou n d  in the o rg a n ic  la w  o f  th e  T e r r i t o r y  

o f  A la s k a .  B u t  it ch o o ses  to  ig n o re  a  lo g ic a l 

c o n d it io n  o f  u t i liz in g  such  a p p ro a c h — th a t  

o f  a ls o  m e a s u r in g  th e  v a lid ity  o f  C h a p te r  

39  a g a in s t  r e s tr ic t io n s  on  ju d ic ia l  p ro ­

n o u n cem en ts  th en  im p osed  u p on  th e  T e r r i ­

t o r ia l  D is t r ic t  C o u r t .  T h is  c o u r t  re a c h e s  

in to  th e  p as t to  r e s u r re c t  th e  O r g a n ic  A c t ;  

it th e n  re tu rn s  to  th e  p re se n t to  a s su m e  th e  

p re ro g a t iv e  o f  a  s ta te  c o u r t, n o t b ou n d  in  a  

m a tte r  lik e  th is  to fo llo w  a p e r t in e n t d e c i ­

sion  o f  th e  U n ite d  S ta t e s  S u p re m e  C o u r t .

I f  th e  c o u r t  in s is ts  on  a p p ly in g  th e  ru le  

as to  ab so lu te  r e tro a c t iv e  in v a lid ity , th e n  

I  su b m it it shou ld  be ap p lie d  in  its  e n t ire ty . 

I f  th is  is done, it  w o u ld  be re a d ily  a p p a re n t  

th a t  C h a p te r  39 w a s  a " l a w  in  fo r c e ” , 

w ith in  th e  m e a n in g  o f  th e  c o n s titu tio n , a n d  

th a t  th e  A la s k a  O r g a n ic  A c t  h a s  n o  b e a r in g  

a t a l l  on  the  issu e  in  th is  case .

2. Constitutional History.
I f  a ll re le v a n t  p ro c e e d in g s  o f  th e  C o n ­

s t itu t io n a l C o n v e n t io n  a r e  c o n s id e re d , it  

w i l l  be a b u n d a n tly  c le a r  th a t  th e  "d i r e c t  

b e n e f it "  p ro s c r ip tio n  in  a r t ic le  V I I ,  se c t io n  

1, w a s  n o t m e a n t to p re c lu d e  p u b lic  t r a n s ­

p o r ta t io n  o f  c h ild re n  a t te n d in g  n o n -p u b lic  

sch o o ls . T h is  c o u r t , h o w e v e r , re fu s e s  to 

a t ta c h  im p o rta n c e  to  a n y  o f  su ch  p ro ­

ce e d in g s . I t  tak es  th e  p o s itio n  th a t  it w a s  

le f t  to  the  c o u r t  to  d ec id e  w h e th e r  f re e  

tr a n s p o r ta t io n  o f  c h ild re n  to  n o n -p u b lic  

sch o o ls  w o u ld  c o n s titu te  a  d ir e c t  b e n e fit  

to  th e  scho o ls , an d  th a t  i f  th e  d e le g a te s  to  

the  C o n v e n t io n  h ad  in ten d ed  o th e rw is e  th e y  

w o u ld  h a v e  m ad e  sp ec ific  p ro v is io n  in  th e  

co n s titu t io n  fo r  su ch  tr a n s p o r ta t io n . I n  

sh o rt , th e  m a jo r it y  sets n o  v a lu e  o n  c o n ­

s t itu t io n a l h is to ry  in  d e te rm in in g  c o n s t itu ­

t io n a l in ten t.

T h a t ,  I  th in k , is  u n so u n d . T h e  w o rd s  

"d i r e c t  b e n e fit"  r e q u ire  d e f in it io n ; i f  th e y

T u n a  P ack ers  v. In te rn a tio .-a l L. & W .
Union, D .C .D .H aw .1947, 72 F .Supp . 502.
565, S ee  also  M issou ri. K .  &  T .  R y . C o .

v. W alker, 1911, 27 Okl. 849, 113 P . 907.
90S.
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d id  n o t, th is  c a se  w o u ld  n o t b e  b e fo r e  th e  

c o u r t . I n  su ch  a  ca se  it is e n t ir e ly  p ro p e r  

an d  p e rh a p s  e v e n  n e c e s sa ry  to  h a v e  re ­

co u rse  to  e x t r in s ic  e v id e n ce  in  o rd e r  to  a s ­

c e r ta in  th e  m ean in g : w h ic h  th o se  w o r d s  h ad  

a t  th e  t im e  th e  c o n s titu tio n  w a s  w r i t t e n  a n d  

a d o p te d .18 A n  im p o rta n t  so u rc e  o f  su ch  

e v id e n c e  w o u ld  be fou n d  in  th e  h is to r y  o f  

ev en ts  w h ic h  led  up  to  th e  a d o p t io n  o f  th e  

se c t io n  w h e re  th e  w o rd s  w e r e  u sed , a n d  th is  

h is to ry  w o u ld  in c lu d e  th e  re c o rd e d  p ro ­

c e e d in g s  o f  th e  C o n s t itu t io n a l C o n v e n t io n .19 

A s  th e  U n i te d  S ta t e s  S u p re m e  C o u r t  s a id  

w ith  re sp e c t  to  th e  F e d e r a l  C o n s t i t u t io n :  

" T h e  n ec es s it ie s  w h ic h  g a v e  b ir th  to  

th e  C o n s t itu t io n , th e  c o n tro v e rs ie s  

w h ic h  p re ce d e d  its  fo rm a t io n , a n d  th e  

co n f lic ts  o f  o p in io n  w h ic h  w e r e  se tt le d  

b y  its ad o p tio n , m a y  p ro p e r ly  be ta k e n  

in to  v i e w  fo r  th e  p u rp o se  o f  t r a c in g  

to  its  so u rc e  a n y  p a r t ic u la r  p ro v is io n  o f  

th e  C o n s t itu t io n  in  o rd e r  th e re b y  to  b e  

e n a b le d  to  c o r r e c t ly  in te rp re t  its  m e a n ­

in g . *  *  *  ” 20

T h e  c o u r t  p o in ts  o u t th a t  m o tio n s  a n d  

d eb a te s  do n o t n e c e s s a r ily  in d ic a te  th e  p u r ­

p ose  o f  th e  m a jo r it y  o f  a  c o n v e n t io n  in  

a d o p t in g  a  p a r t ic u la r  c lau se . B u t  th e  p o in t  

th a t  I  m a k e  is th a t  i i  th e re  a r e  o th e r  c o n ­

v e n tio n  p ro c e e d in g s , in  a d d itio n  to  m o tio n s  

a n d  d eb a te s , w h ic h  c le a r ly  s h o w  th e  p u r ­

p ose  o f  th e  p ro v is io n  in  q u es tio n , th a t  th is  

fu rn is h e s  a  v a lu a b le  an d  s a t is fa c to r y  a id  

to  in te rp r e ta t io n  w h ic h  sh ou ld  n o t be  ig ­

n o re d .

A t  th e  C o n v e n t io n  in  N o v e m b e r  1955 

d e le g a te s  Jo h n s o n  a n d  C o g h i l l  in t ro d u c e d  

D e le g a t e  P r o p o s a l  N o .  6  w h ic h  d e a lt  w ith  

th e  s u b je c t  o f  e d u c a tio n . S e c t io n  7 p ro ­

v id e d  in  p a r t :

" N o  p u b lic  fu n d s  *  *  *  s h a ll b e  

u sed  d ir e c t ly  o r  in d ire c t ly  f o r  th e  su p ­

18. 1 W illoughby. C o n stitu tio n a l L aw , § 31, 
a t  52 (2d ed. 1929).

19. 1 W illoughby, C on stitu tio n a l L aw , 
su p ra , a t  52, and § 32 a t  54. See a lso 
2 S u th erlan d , S ta tu to ry  C on stru c tio n , § 
5001. a t  481 (3d ed. 1043).

20. K now lton v. M oore. 1900, 178 U .S. 41,
95. 20 S .C t. 747. 76S. 44 L .E d. 909. 991.
See also  Shelley  v. K roem er, 1943. 334

p o rt, o p e ra t io n  o r  m a in te n a n c e , includ­
ing transportation and other auxiliary 
services, fo r  a n y  sch o o ls  o r  c h ild re n  

th e re in  e x c e p t th ose  P u b l ic  S c h o o ls  

u n d e r  th e  e x c lu s iv e  s u p e rv is io n  an d  

d ire c t io n  o f  th e  S t a t e . "  91 (E m p h a s is  

a d d e d .)

O n  D e c e m b e r  15, 1955 th e  C o m m it te e  on  

P r e a m b le  a n d  B i l l  o f  R ig h t s  su b m itted  a  

re p o r t  to  th e  C o n v e n t io n  a n d  tr a n s m itte d  

a n  a r t ic le  on  h e a lth , e d u c a tio n  a n d  w e lf a r e .  

T h is  re p o r t  s ta te d  th a t  D e le g a t e  P r o p o s a l 

N o .  6 h a d  b een  co n s id e re d  a n d  th a t  " t h e  

C o m m it te e  ad o p ted  se c t io n s  3 an d  7  w ith  

so m e c h a n g e s ."  22 S e c t io n  7 o f  th a t  p ro ­

p osa l, a s  m o d ified  by  th e  co m m itte e , a p ­

p ea re d  in  th e  la s t s e n te n c e  o f  S e c t io n  1 o f  

th e  c o m m itte e ’s a rc ic le  o n  h e a lth , e d u c a tio n  

an d  w e lf a r e ,  an d  r e a d :

" N o  m o n e y  sh a ll be p a id  f ro m  p u b lic  

fu n d s  fo r  th e  d ir e c t  b e n e fit o f  a n y  r e ­

lig io u s  o r  o th e r  p r iv a t e  e d u c a tio n a l 

in s t i tu t io n ."

T h is  is id e n tic a l w ith  th e  la s t s e n te n c e  o f  

a r t ic le  V I I ,  se c t io n  1 o f  th e  co n s titu tio n .

T h e  c h a n g e s  m a d e  by  th e  c o m m itte e  a r e  

a p p a re n t an d  s ig n if ic a n t. D e le g a te s  J o h n ­

son  an d  C o g h il l  h a d  w a n te d  to  p ro h ib it  th e  

use  o f  p u b lic  fu n d s  fo r  th e  d ir e c t  o r  in ­

d ir e c t  su p p ort, o p e ra t io n  o r  m a in te n a n c e  o f  

n o n -p u b lic  sch o o ls , an d  h a d  sp e c ific a lly  in ­

c lu d e d  " t r a n s p o r ta t io n  a n d  o th e r  a u x i l ia r y  

s e rv ic e s ."  T h e  c o m m itte e  c h a n g e d  th is  to  a 

p ro h ib itio n  o n ly  a g a in s t  " d i r e c t  b e n e f it "  to  

su ch  sch o o ls , w ith o u t  m e n tio n  o f  t r a n s p o r ­

ta t io n  o r  o th e r  a u x i l ia r y  s e rv ic e s . T h e  

m e a n in g  o f  th is  c h a n g e  is in e s c a p a b le : th e  

co m m itte e  re je c te d  th e  th o u g h t th a t  t r a n s ­

p o r ta t io n  a n d  o th e r  a u x i l i a r y  s e rv ic e s  

sh ou ld  be p re c lu d e d  by  th e  b a n  a g a in s t  th e  

u se  o f  p u b lic  fu n d s  to r  th e  d ir e c t  ben efit 

o f  p r iv a te  sch o o ls . T h e r e  is n o  q u es tio n

U .S. 1, 23, OS S .C t. 836. 92 L .E d. 1161, 
1186.

21. A laska C o n stitu tio n al C onvention, P ro ­
posal No. 6, E ducation , N ovem ber 17, 
1955.

22. A laska C o nstitu tional C onvention. R e ­
p o rt  of C om m ittee on P ream ble  and Bill 
o f R ig h ts  on C om m ittee P ro p o sa l No. 7, 
D ecem ber 15. 1955.
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b u t th a t th is  w a s  its in ten t. D u r in g ' d eb a te  

o n  th e  floor th e  c h a irm a n  o f  ,a e  c o m m itte e  

s ta ted , in a n s w e r  to  a q u e s tio n , th a t  the  

c o m m itte e  h ad  g iv e n  Jo h n s o n  a n d  C o g h i l l 's  

p ro p o sa l c o r re c t  a t te n t io n  an d  re je c te d  it 

p e r m a n e n t ly .’3 It  o b v io u s ly  d id  n o t c o n ­

s id e r  th a t  tr a n s p o r ta t io n  o r  c h ild re n  h ad  

a n y  le g it im a te  b e a r in g  o n  th e  su p p o rt, o p ­

e ra t io n  o r  m a in te n a n ce  o f  a  sch o o l o r  th a t  

it  w o u ld  co n s titu te  a  d ir e c t  ben e fit to  a  

sch o o l.

T h is  d id  n ot end  th e  m a tte r . W h e n  th e  

c o m m itte e  p rop osa l on  e d u c a tio n  ca m e  to  

th e  P o o r  o f  the  c o n v e n tio n , D e le g a te  C o g -  

h ill m o v ed  to  am en d  the  se c t io n  in v o lv e d  

so  th a t  n o t o n ly  d ire c t, bu t a lso  in d ire c t  

ben efit w o u ld  be p ro h ib ite d .2* A  p o rt io n  o f  

th e  d eb a te  th a t  fo llo w e d  h as  been  m e n tio n ed  

by  th e  m a jo r ity . B u t  th e re  w a s  m o re  th a t 

h as  n o t been  re fe r re d  to, an d  it m e r its  co n ­

s id e ra tio n . I t  is re v e a lin g ' in  s h o w in g  th a t  

th e  c o n v e n tio n  th o ro u g h ly  co n s id e re d  the 

im p lic a t io n s  o f  a  p ro h ib itio n  a g a in s t  in ­

d ir e c t  benefit, an d  in  sh o w in g , by a  re je c t io n  

o f  th e  p ro p o sed  am en d m e n t, w h a t  w a s  in ­

ten d ed  to  be fo rb id d en  an d  w h a t  w a s  n o t.

D e le g a te  R a lp h  R iv e r s ,  in  a r g u in g  a g a in s t  

the  a m e n d m e n t, p o in ted  o u t w h a t  m ig h t  be 

in v o lv e d  if  in d ire c t  b e re f it  w e re  p ro h ib ite d , 

i. e., th e  p o ss ib ility  o f  n o t b e in g  ab le  to e f ­

f e c tu a te  a  le g it im a te  p u b lic  p u rp o se  b e cau se  

o f  in c id e n ta l a d v a n ta g e s  th a t  m ig h t re s u lt  

to  a  p r iv a te  co n c ern . H e  s a id :

"  • *  *  i f  th e re  is a  p u b lic  p u r ­

p ose  fo r  w h ic h  m o n ey  is to  be e x p e n d ­

ed it d oes  n ot m a tte r  i f  so m e  o f  it d oes 

re su lt  in  a n  in d ire c t ben e fit to  so m e  

p r iv a te  co n c e rn , w h ic h  m a y  be a  c o n ­

t r a c t o r ;  so I  d e fin ite ly  d o n ’t w a n t  to  

see th e  w o rd s  'o r  in d ire c t ’ in s e r te d  in  

th is  s e c t io n ."  23

D e le g a te  C o g h il l  w a s  a sked  h o w  in d ire c t  

benefits  m ig h t  a c c ru e  to a  p r iv a te  sch o o l. 

H e  a n s w e re d  b y  s a y in g  th a t  th e re  w o u ld  be 

n o th in g  w r o n g  w ith  th e  s ta te  m a k in g  " a n y  

so c ia l w e lf a r e ,  h ea lth  a r r a n g e m e n ts  * *  *

23. A laska  C onstitu tional C onvention M in­
utes. J a n . 9, 1966, p. 60.

24. Id . a t  53.

w ith  a n y  p r iv a te  o r  p a ro c h ia l in s t itu t io n " , 

b e cau se  th e y  w o u ld  be on  a  “ c o n tra c tu a l 

bas is  an d  w o u ld  be p ro v id in g  a se rv ic e  to 

the  p u b lic  an d  n ot to  the  in s t i tu t io n ."  H e  

s a w  n o th in g  w ro n g  w ith  p ro v id in g  a  h ot 

lu n ch  p ro g r a m  w ith  T e r r i t o r ia l  m o n e y  o r  

p ro v id in g  a  h e a lth  p ro g ra m  in  a  sch o o l, s a y ­

in g —

“  *  * *  I  do n o t d en y  th a t  to  the

p r iv a te  sch o o l b ecau se  I  fee l th a t  it is 

a n  in s tru m e n t o f  p u b lic  b enefit b ecau se  

a  ch ild  is b e n e fit in g  f ro m  it  f ro m  the  

p u b lic  s ta n d p o in t *  *  28

T h is  is s ig n if ic a n t . I f  the  a u th o r  o f  th e  

re s tr ic t iv e  am e n d m e n t c o n s id e red  th a t  s ta te  

h e a lth  an d  w e lf a r e  a r ra n g e m e n ts  w ith  a 

p r iv a te  sch o o l w o u ld  n o t be b a n n e d  by  a 

p ro h ib itio n  a g a in s t  in d ire c t  benefit, th en  it 

is im p oss ib le  to  u n d e rs ta n d  h o w  s ta te  a r ­

ra n g e m e n ts  fo r  tra n s p o rta t io n  o f  c h ild re n  

to  th e  p r iv a t e  schoo l co u ld  a m o u n t  to  a  

d ire c t  ben e fit to  su ch  schoo l.

O n  th e  o th e r  h an d , D e le g a te  C o g h il l  ap ­

p ea re d  to c o n tra d ic t  h im se lf  la te r .  H e  w a s  

a sk e d  w h a t  e ffec t the  p rop osed  am e n d m e n t 

w o u ld  h a v e  on  c h ild re n ’s fo s te r  hom es 

w h ic h , in  a d d it io n  to  c a r in g  fo r  th e  bod ily  

needs o f  c h ild re n , a lso  p ro v id e d  e d u ca tio n . 

D e le g a te  C o g h i l l  s ta ted  th a t  th e  fo s te r  

h om es "w o u ld  be d e r iv in g  an  in d ire c t  benefit 

o f  so m e  s o r t  o r  a n o th e r ."  27

T h is  s ta te m e n t  m u st be co n s id e re d  in 

c o n n e c tio n  w ith  a  m e m o ra n d u m  fro m  the 

D ir e c to r  o f  th e  A la s k a  D e p a r tm e n t  o f  P u b ­

lic  W e l f a r e  w h ic h  w a s  th en  re a d  to  th e  

c o n v e n tio n . I t  lis ted  th e  scho o ls  in  A la s k a ,  

o p e ra te d  by p r iv a te  an d  re lig io u s  o r g a n iz a ­

tio n s , to  w h ic h  th e  T e r r i t o r y  w a s  p a y in g  

m o n ies  th ro u g h  th e  W e l f a r e  D e p a r tm e n t .28 

T h e  d e le g a te s  m a y  w e ll h a v e  b e liev e d , co n ­

s id e r in g  th ese  fac ts  a lo n g  w ith  D e le g a te  

C o g h il l 's  la s t s ta te m e n t, th a t  to  fo rb id  an y  

in d ire c t  ben e fit w o u ld  be so p ro h ib it iv e  as 

to re s tr ic t  th e  fu r n is h in g  o f  n ee d ed  w e l­

f a r e  se rv ice s .

2G. Id . a t  62 -63.

27. Id . nt 67.

28. Id . a t  67 -63.

25. Id. a t  57.
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W h e n  th e  p rop osed  a m e n d m e n t fin a lly  

c a m e  to  a  vo te , it  ta ile d  by  19 to  3-1. D e le ­

g a te s  C o g n ii l  an d  Jo h n s o n , w h o  h ad  w ish e d  

to p ro h ib it  bus tr a n s p o r ta t io n  to r  c h ild re n  

n o t a t te n d in g  p u b lic  scho o ls , v o ted  in  f a v o r  

o f  th e  re s tr ic t iv e  am en d m e n t. T h e  e n t ire  

c o m m itte e  w h ic h  h ad  fo rm u la te d  th e  se c ­

t io n  on  e d u c a tio n  a n d  h ad  re je c te d  the  p ro ­

p osa l o f  D e le g a te s  Jo h n s o n  an d  C o g h i l l  v o t ­

ed  a g a in s t  the  am en d m en t.-’9

F in a l ly ,  in  co n n e c t io n  w ith  a  m o tio n  

w h ic h  w a s  la te r  d e fe a te d  to s t r ik e  a l l  o f  

th e  la s t  se n te n ce  o f  the  se c t io n  on  e d u c a ­

tio n , D e le g a te  V i c t o r  R iv e r s  a s k e d  w h y  th e  

c o m m itte e  h ad  u sed  th e  w o rd s  “ d ir e c t  b e n e ­

f it "  in s te a d  o f  “ su p p o rt o r  b e n e f i t . " 30 A  

m e m b e r  o f  th e  co m m ittee , D e le g a te  A r m ­

s tro n g , a n s w e re d  th is  as  fo llo w s :

" A s  I  re c a ll, M r .  P re s id e n t ,  w e  p ro b ­

a b ly  d iscu ssed  th e  q u es tio n  o f  th e  su p ­

p o r t  b u t w e  d id  n o t fee l it n eed ed  to be 

in  th is  p a r t ic u la r  sectio n , a n d  I  d o n 't  

r e c a ll, M r .  R iv e r s ,  th a t  w e  co n s id e re d  

th a t  as  p a r t  o f  th e  te x t .  I  c e r t a in ly  

w o u ld  a g r e e  w ith  w h a t  M is s  A w e s  h as  

sa id , a lth o u g h  w e  d iscu ssed  in C o m m it ­

tee  such things as d irect legislation fo r  
the building o f a school or the m ain te­
nance o f a private school, w hich w ould  
be support, but it w as our understand­
ing tha t that -would be covered under  
th is -word 'direct benefit’. This w ould  
prohibit the d irect appropriation or 
building and m aintenance o f p riva te  
institu tions,” 31 ( E m p h a s is  a d d e d .)

T h is  sh o w s  c le a r ly  w h a t  th e  c o m m itte e  

h a d  in  m in d . I t  d isc lo ses  th e  m e a n in g  o f  

th e  w o r d s  "d i r e c t  b e n e f it " ,  i. e ., th e  b u ild in g  

o r  m a in te n a n c e  o f  p r iv a te  sch o o ls . I t  w a s  

n o t in te n d e d  to p re c lu d e  in c id e n ta l a id  th a t  

m ig h t  re su lt  to  a  p r 'v a t e  e d u c a t io n a l in ­

s t itu t io n  as  a  b y -p ro d u c t  o f  th e  e x p e n d itu re  

o f  p u b lic  fu n d s o th e rw is e  le g it im a te , su ch  

as  th o se  fo r  h e a lth  a n d  w e lf a r e  s e rv ic e s .

I  su b m it  th a t  th is  r e c o rd  o f  the  c o n v e n ­

tion  p ro c e e d in g s  m e r its  th e  a t te n t io n  o f  th e

29. Id . a t  70-71.

30. Id . a t  76. "S u p p o rt o r  benefit", no t 
modified by "d irec t"  o r  " in d irec t" , is the

co u rt. T h e  p ro p o sa l o f  Jo h n s o n  an d  C o g h i l l  

to  p ro h ib it  bus tr a n s p o r ta t io n  fo r  a  c e r ta in  

class  o f  c h ild re n , an d  its d efin ite  re je c t io n  

by  th e  co m m itte e  a n d  by  th e  co n v en tio n  as  

a  w h o le , c e r t a in ly  o u g h t  to  be o f  g r e a t  

v a lu e  in d e te r m in in g  th e  m e a n in g  o f  " d i r e c t  

b e n e f it "  as  it  re la te s  to  scho o l bus t r a n s ­

p o rta tio n . T h e  d is cu ss io n  th a t to ok  p la c e  

on  C o g h i l l ’s m o tio n  to  p ro h ib it  a n y  in d ire c t  

benefit, a n d  its re je c t io n  by  the  co n v e n tio n , 

sh o u ld  m a k e  it c le a r  th a t  a ll the  co n v e n tio n  

w a n te d  to p re v e n t  w a s  th e  use o f  p u b lic  

fun d s fo r  the  e s ta b lish m e n t an d  m a in te ­

n a n ce  o f  o th e r  th a n  p u b lic  schools, o r  as 

D e le g a te  A r m s t r o n g  pu t it, fo r  the  "d i r e c t  

a p p ro p r ia t io n  o r  b u ild in g  a n d  m a in te n a n c e  

o f  p r iv a te  in s t i tu t io n s ."  T h e  d e leg a te s  r e a l ­

ized th a t  in  a t te m p tin g  to  e ffect a  n e c e s ­

s a ry  good , su ch  a s  th e  c a r e  an d  e d u ca tio n  

o f  h o m e less  c h ild re n  a n d  th e  p ro tec tio n  o f  

th e ir  h e a lth  an d  s a fe ty , th a t  th e  s ta te  m ig h t 

no t in  a ll ca ses  be ab le  to  a v o id  in c id e n ta lly  

a id in g  o th e r  in te re s ts  w h ic h  co u ld  n o t b e  

b en efited  by  d ir e c t  a c t io n . I t  d id  n o t w is h  

su ch  a  p o ss ib ility  to  f ru s tra te  the  a c c o m ­

p lish m e n t o f  th e  c o m m o n  good . T h a t  is  

w h y  o n ly  d ir e c t  a n d  n o t in d ire c t  benefit w a s  

p ro h ib ite d .

I t  is a b u n d a n tly  c le a r  th a t  those w h o  

fo rm e d  the  c o n s titu t io n  d id  not w ish  to  

stop th e  p a y m e n t o f  p u b lic  m on ies d ir e c t ly  

to  a  r e lig io u s  o r  o th e r  p r iv a te  in s titu tio n  

th a t  c a re d  fo r  n ee d y  c h ild re n , even  th o u g h  

su ch  in s titu tio n  a lso  fu rn is h e d  e d u c a tio n  

fo r  th o se  c h ild re n . B u t  i f  th is  d oes n o t  

c o n s titu te  a  d ir e c t  b e n e fit to  su ch  in s titu tio n , 

th e n  I  fa il to  see h o w  th e re  is a  d irec t b e n e ­

fit to  a  p a ro c h ia l sch o o l i f  p u b lic  funds a r e  

p a id  to  a  sch o o l bus c o n t r a c to r  w h o  a l lo w s  

the  c h ild re n  to  r id e  o v e r  es tab lish ed  p u b lic  

sch o o l bus ro u tes . I f  th e  la t te r  in v o lv es  an  

u n la w fu l  e x p e n d itu re  o f  p u b lic  funds, a s  

th e  m a jo r it y  h o ld s  it  d oes, th en  so m u st 

the  fo rm e r . A s  a  p ra c t ic a l  m a tte r , th is  

c o u r t  h as  co n s tru e d  th e  p ro h ib itio n  a g a in s t  

d ir e c t  b e n e fit so a s  to  fo rb id  a lso  a n y  in ­

language used in the T e rr ito r ia l O rgan ic 

Acc. as noted earlie r in this opinion.

31. A laska C o n stitu tio n a l C onvention M in­
utes , J a n . D, 1056. p. 70.
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d ire c t benefit. In  so d o in g  it h as  lo g ic a lly  

co m m itted  it s e lf  to  a  h a rm fu l a n d  re s tr ic t iv e  

in te rp re ta t io n  o f  th e  c o n s titu tio n  w h ic h  

w ill p re v e n t the  le g is la tu re  f ro m  e ffec tu ­

a t in g  le g it im a te  a n d  n eed ed  re su lts  in  th e  

field o f  g e n e ra l w e lf a r e .

3. Benefit to the School.
T h is  c o u r t  s ta te s  f la t ly  th a t  th e  fu r n is h ­

in g  a t p u b lic  e x p e n se  o f  t r a n s p o r ta t io n  fo r  

a  ch ild  w h o  a t te n d s  a  n o n -p u b lic  sch o o l 

c o n s titu te s  a  d ir e c t  ben e fit to  su ch  sch o o l. 

T h is  is a  g ra tu ito u s  a ssu m p tio n . I t  finds no 

ju s t if ic a t io n  in  th e  la n g u a g e  o f  C h a p te r  39. 

I t  finds n o  su p p o rt in  th e  re c o rd  o f  th is  

ca se  a n d  litt le , i f  an y , su p p o rt in  th e  d e ­

c is io n s  o f  o th e r  c o u rts . C o n s id e re d  p u re ly  

as  a n  assu m p tio n , it  is ir ra t io n a l .

In  C h a p te r  39 th e  le g is la tu re  au th o r iz e d  

tr a n s p o r ta t io n  fo r  ch ild re n  a t te n d in g  n o n ­

pu b lic  sch o o ls  on  a  s u b s ta n tia l ly  e q u iv a le n t  

basis  w ith  c h ild re n  a t te n d in g  p ub lic  schoo ls . 

I t  d id  th is  fo r  tw o  c le a r ly  tx p re s s e d  r e a ­

so n s : to  a c h ie v e  th e  o b je c t iv e s  o f  th e  

A la s k a  c o m p u lso ry  e d u c a tio n  'a w ,  an d  to  

p ro te c t th e  h e a lth  an d  s a fe ty  o f  sch o o l 

c h ild re n .

B o th  c o n s id e ra t io n s  w e re  le g it im a te  on es. 

A  ch ild  co u ld  co m p ly  w ith  th e  co m p u lso ry  

e d u c a tio n  s ta tu te  by  a t te n d in g  a  p r iv a te  as  

w e ll as a  p u b lic  sch o o l, a n d  h e  w o u ld  be 

e x cu se d  f ro m  th e  s ta tu to ry  re q u ire m e n t i f  

he liv e d  m o re  th a n  tw o  m iles  f ro m  a  sch o o l 

an d  tr a n s p o r ta t io n  w a s  n o t fu rn is h e d .32 I t  

m ad e  sense , th e n , to  m a k e  tra n sp o rta t io n  

a v a ila b le  to  th e  c h ild  g o in g  to  th e  p riv a te  

sch o o l in  o r d e r  to  a s s u re  th a t  th e  r ig h t  o f  

a t te n d in g  su ch  a  sch o o l, a n d  th u s to  be in 

c o m p lia n c e  w ith  c o m p u lso ry  e d u c a tio n  r e ­

q u ire m e n ts , w o u ld  b e  rea l.

T h e  p ro te c t io n  o f  h e a lth  a n d  s a fe ty  w a s  

no less a  p ro p e r  c o n c e rn  o f  th e  le g is la tu re . 

I t  is in c o n c e iv a b le  th a t  th is  co u ld  be c h a l­

le n g e d  o r  d en ied . I t  is a  m a t te r  o f  co m m o n  

k n o w le d g e  th a t  to d a y 's  h ig h w a y s  w ith  to ­

d a y ’s m o to r  v e h ic le s  a r e  e x tr e m e ly  d a n g e r ­

ou s, e s p e c ia lly  to  c h ild re n . A n y  ra t io n a l 

p erso n  k n o w s  th e  h a z a rd s  a  c h ild  is su b je c t 

to  in  w a lk in g  lo n g  d is ta n c e s  in  e x t r e m e  sub ­

z e ro  w e a th e r , su ch  as e x is ts  in  th e  w in te r  

m o n th s  in F a ir b a n k s  w h e re  th is  c a se  a rose . 

I f  p ro o f  is n e c e s sa ry , it c a n  be fo u n d  in  th e  

re c o rd . T h e r e  w a s  e v id e n ce  o f  a  d a n g e r ­

ou s th o r o u g h fa re , w ith  no s id e w a lk s , w h e re  

c h ild re n  h a d  to w a lk  in  o r d e r  to  re a c h  th e  

p a ro c h ia l sch o o l. T h e r e  w a s  e v id e n ce  o f  

w in te r  te m p e ra tu re s  in  th e  v ic in i ty  o f  s ix ty  

d e g re e s  b e lo w  z e ro . T h e r e  w a s  th e  in c id e n t 

o f  first a n d  seco n d  g ra d e  c h ild re n  w a lk in g  

o v e r  on e  m ile  f ro m  sch o o l in  w e a th e r  so 

co ld  th a t  tw o  litt le  boys in v o lu n ta r i ly  

u r in a te d  a n d  th e  u r in e  fro z e  to  th e ir  u n d e r ­

w e a r  an d  c lo th in g . T h e r e  w e r e  cases  

w h e re  o th e r  p a r 'c h i a l  sch o o l c h ild re n  h ad  

su ffe re d  f ro m  fro z e n  n oses a n d  toes.

T h e s e  d a n g e rs  to  c h ild re n  a r e  re a l an d  

n o t il lu s o ry . T h e  p ro v is io n s  m ad e  in  C h a p ­

te r  39 h a v e  a  su b s ta n tia l re la t io n  to th e  

p u b lic  h e a lth , s a fe ty  a n d  w e lf a r e .  T h e  le g ­

is la tu re  h a d  th e  r ig h t  to c o n c e rn  its e lf  w ith  

th e  n eed s o f  c h ild re n — e v e n  th o se  w h o  

e x e rc is e d  th e ir  c o n s titu t io n a l r ig h t  to  a tte n d  

o th e r  th a n  a  p u b lic  sch o o l. I t  h a d  no d i f ­

f icu lty  in  e x p r e s s in g  its w i l l— in  d e c la r in g  a 

le g it im a te  p u b lic  in te re s t . T h e r e  w a s  n o t 

le f t  to  th e  ju d ic ia r y  th e  ta s k  o f  im p u t in g  to 

th e  le g is la tu re  a n  u n d e c la re d  in te n t an d  

p u rp o se , su ch  a s  th a t  o f  a id in g  o r  b e n e fit in g  

p r iv a t e  sch o o ls . I t  is n o t the  p re ro g a t iv e  

o f  th is  c o u r t  fo s a y  th a t  th e  p u rp o se  o f  

C h a p te r  39 is n o t w h a t  th e  le g is la tu re  sa id  

it  to  be.

T h e r e  is n o  e v id e n c e  in  th is  c a se  c r e a t in g  

th e  s l ig h te s t  in fe r e n c e  th a t  t r a n s p o r ta t io n  

o f  c h i ld re n  b en efits  a  sch o o l. T h u s ,  th e  

s ta te m e n t  b y  th is  c o u r t  th a t  th e re  is su ch  

a  b e n e fit  is  n o t  a  fa c t  b u t a  m e re  sup­

p o s itio n . A n d  as  a  su p p o s itio n  it  is u n ­

w a r ra n te d .

T h e  sa m e  in d e fe n s ib le  a ssu m p tio n  a p p e a rs  

to  h a v e  b een  in d u lg e d  in by th e  N e w  Y o r k  

C o u r t  o f  A p p e a ls  in  Ju d d  v . B o a r d  o f  E d u ­

c a t io n , a  d e c is io n  u p o n  w h ic h  th e  m a jo r it y  

o f  th is  c o u r t  a p p e a rs  to  re ly . In  th a t  ca se  

i t  w a s  s a id :

i<« *  «  p re e  t r a n s p o r ta t io n  o f

p u p ils  in d u ce s  a t te n d a n c e  a t  th e  scho o l.

32. § 37-7-1, ACLA 1949.
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T h e  p u rp o se  o f  the  tra n s p o rta t io n  is to  

p ro m o te  th e  in te re s ts  o f  the p r iv a te  

sch o o l o r  re lig io u s  o r  s e c ta r ia n  in s t i tu ­

tio n  th a t co n tro ls  an d  d ire c ts  it. ’ I t  

help s bu ild  up, s tre n g th e n  an d  m a k es  

a  su ccess  o f  the  scho o ls  as o r g a n i ­

z a t io n s .' * * * W i t h o u t  pupils th e re  

c o u ld  be no school. I t  is i l lo g ic a l to  

s a y  th a t  the  fu rn is h in g  o f  t r a n s p o r ta ­

tio n  is n o t an  a id  to the  in s titu tio n  w h ile  

th e  e m p lo y m en t o f  te a c h e rs  a n d  f u r ­

n is h in g  o f  books, a c co m m o d a tio n s  a n d  

a n d  o th e r  fa c ilit ie s  a r e  su ch  an  a id .

*  * * » 33

I  f a i l  to  see  h o w  it ca n  b e  sa id  th a t  the  

p u rp o se  o f  tr a n s p o r ta t io n  is to  p ro m o te  th e  

in te re s ts  o f  th e  p r iv a te  sch o o l. T h e  le g ­

is la tu re , in  C h a p te r  39, h as  sa id  th a t  the  

p u rp o se  o f  tr a n s p o r ta t io n  is to ass is t c h i l ­

d re n  in  r e a c h in g  th e ir  sch o o ls  an d  to  s a f e ­

g u a rd  th e ir  h e a lth  an d  sa fe ty .

I  f a il  to  see  h o w  o n e  m a y  p ro p e r ly  

a s su m e  th a t  i f  tr a n s p o r ta t io n  is n o t p ro ­

v id e d  fo r  ch ild re n  a t te n d in g  the  Im m a c ­

u la te  C o n c e p tio n  p a ro c h ia l sch o o l a t F a i r ­

b a n k s  th a t  th e  sch o o l w o u ld  p ro v id e  it a t  

sc h o o l e x p e n se . I  co u ld  ju s t  as re a d ily  an d  

p ro p e r ly  a ssu m e  th a t  in  th is  s itu a t io n  th e  

p a re n ts  w o u ld  fu rn ish  tr a n s p o rta t io n  a t 

th e ir  e x p e n se .

I  d o  n o t see th e  ju s t if ic a t io n  fo r  a s s u m ­

in g  th a t  i f  a  sp ecified  n u m b er o f  c h iid re n  

d ro p p e d  o u t o f  th e  p a ro c h ia l sch o o l b ecau se  

o f  la c k  o f  p u b lic  t r a n s p o rta t io n , th a t  th is  

w o u ld  re su lt  in  d e tr im e n t to  the  sch o o l. 

O n e  w o u ld  be as  ju s tif ied  in  a s su m in g  th a t  

in  su ch  c irc u m s ta n c e s  th o se  c h ild re n 's  

p la ce s  w o u ld  be p ro m p tly  filled  by  o th e r  

c h i ld re n  w h o  h a d  d e s ire d  to  a tte n d  bu t h ad  

been  u n a b le  to  b e cau se  o f  c ro w d e d  c la s s ­

roo m s.

I f  p u b lic  fu n d s h a d  been  u sed  fo r  th e  

c o n s tru c t io n  o r  m a in te n a n c e  o f  the  F a i r ­

b a n k s  p a ro c h ia l sch o o l, th e n  I  co u ld  see 

w h e re  th e re  w o u ld  be a  d ir e c t  b enefit to  the  

sch o o l. B u t  I fa il to  see  w h e re  th e re  is 

a n y  b e n e fit w h e n  p u b lic  m o n ies  a r e  sp en t, 

n o t fo r  th o se  p u rp oses , bu t so le ly  fo r  th e

33. 1938. 273 N .Y . 200. 15 N .E .2 d  576, 532,

113 A L .R . 730.

p u rp o se  o f  a id in g  c h ild re n  in g e t t in g  to  the 

schoo l. I t  seem s to m e th a t as c h ild re n  a re  

e n c o u ra g e d  to  a tten d  school an d  a re  g iv e n  

a ss is ta n c e  in g e t t in g  th e re , th e re  w ill be an  

in c re a se d  n eed  an d  d em an d  fo r  ad d itio n a l 

school fa c ilit ie s . T h is ,  lo g ic a lly , w ill  r e ­

su lt in a d d it io n a l co st to th e  schoo l. T h u s , 

the  m o n e y  sp en t by  th e  s ta te  fo r  t r a n s ­

p o r ta t io n  o f  schoo l c h ild re n  ca n n o t re a lly  

benefit the  schoo l. T h e  e ffect o f  such 

tra n s p o rta t io n , i f  m o re  c h ild re n  w ill  a tte n d  

schoo l w h e n  tran sp o rted , w i l l  n o t be a d v a n ­

ta g e  a n d  p ro fit, but w ill  be ju s t  the  o p ­

p o site— in c re a se d  costs a n d  ex p e n se s .

T h e  p ra c t ic a l h o ld in g  in  Ju d d  w a s  th a t 

as  c h ild re n  a r e  a ss is ted  in r e a c h in g  schoo l, 

th e re  resu lts  an  in c re a se d  e n ro llm e n t, an d  

th a t th is  benefits  th e  sch o o l b ecau se  it 

w o u ld  "b u ild  u p " ,  s tre n g th e n  a n d  m a k e  s u c ­

c e s s fu l the  schoo l as  an  o r g a n iz a t io n ."  34 

B u t  even  if  it  co u ld  be e s ta b lish ed  th a t  

C h a p te r  39 h ad  a  s u b s ta n tia l e ffec t on  th e  

e n ro llm e n t  in th e  Im m a c u la te  C o n ce p tio n  

S c h o o l a t  F a ir b a n k s , th is  w o u ld  n o t be a  

"b e n e i i t "  in th e  co n s titu t io n a l sense. T h e  

fa c t  th a t  m o re  ch ild re n  a tte n d  a  scho o l d oes 

n o t n e c e s s a r ily  a id  the  sch o o l. In  fa c t , I  

w o u ld  th in k  th a t  th is w o u ld  h a v e  the  o p p o ­

s ite  e ffec t by  in c re a s in g  th e  d em an d s  on  the  

sch o o l a n d  th e  costs o f  o p e ra t io n . I t  w o u ld  

be o n ly  w h e n  th e  school w a s  ab le  to find 

w a y s  o f  m e e t in g  th ose  a d d it io n a l co sts , 

w ith o u t  h e lp  f ro m  the s ta te , th a t  the  resu lts  

m e n tio n e d  in  the  Ju d d  ca se  m ig h t  be a t ta in ­

ed.

T h e  tr a n s p o rta t io n  o f  c h ild re n  to sch o o l, 

w h e th e r  it is by  the p a re n ts  o r  by  the  

sta te , d oes  n o t p ro m o te  the  a d v a n ta g e , 

p ro s p e r ity  o r  g o o d  o i  th e  sch o o l, d esp ite  th e  

s ta te m e n t in  th e  Ju d d  d e c is io n  th a t  ‘‘w i th ­

o u t p u p ils  th e re  cou ld  be no  s c h o o l."  A n  

e x te n s io n  o f  th is  tru ism  is th a t  w ith o u t  a  

sch o o l th e re  w o u ld  be n o  e x p e r .-e  o f  p ro v id ­

in g  a  sch o o l. I  c a n n o t see, th en , th e  

e x is te n c e  o f  a n y  benefit, o th e r  th an  to  th e  

ch ild  a n d  to  so c ie ty , in a id in g  the  ch ild  in  

r e a c h in g  a  sch o o l w h ic h  w o u ld  n o t e x is t  

i f  c h ild re n  w e re  n o t th e re  to  re c e iv e  edu

34. Judd  v. B oard  of Education , zu p ra  note
33. 13 N .E.2d a t  page 332.
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c a tio n , a r .d  w h ic h  w o u ld  e x is t , i f  c h ild re n  

w e re  th e re , o n ly  a t  co n s id e rab le  cost.

In  a n  e ffo r t  to  b o ls te r  its co n c lu s io n  

th a t  tr a n s p o r ta t io n  d ire c t ly  benefits  a  

sch o o l v ie  m a jo r it y  o f  th is  c o u r t  a lso  

re lie s  u |.o n  a rg u m e n ts  m ad e  in  m in o r ity , 

d is s e n t in g  o p in io n s  in the  E v e r s o n  c a s e —  

bo th  in  th e  N e w  J e r s e y  C o u r t  o f  E r r o r s  

a n d  A p p e a l s 33 a n d  in th e  U n ite d  S ta t e s  

S u p r e m e  C o u r t .36 I  fa il to  see w h e re  

th o se  a r g u m e n ts  a id  th is c o u r t  in  its  c o n ­

c lu s io n . B u t  i f  th e y  a r e  th o u g h t to  be o f  

a s s is ta n c e , th e n  as  ap p lie d  to th e  issu e  

in v o lv e d  h e r e  th e y  a m o u n t in  su b stan ce  

to th i s :  ( a )  P a y m e n ts  m ad e  fo r  t e x t

b ooks, sc h o o l lu n ch es, a th le t ic  eq u ip m en t, 

te a c h e rs ' s a la r ie s , tu itio n s , b u ild in gs , eq u ip ­

m en t, a n d  n e c e s s a ry  m a te r ia ls  p re su m ab ly  

ben e fit th e  c h ild , ( b )  B u t  th ose  p ay m e n ts  

a lso  c o n s titu te  a  d ir e c t  benefit to th e  sch o o l, 

( c )  T h e r e f o r e ,  s in ce  tr a n s p o rta t io n  d ir e c t ly  

b enetits  th e  ch ild , it  a lso  d ir e c t ly  benefits  

the  sch o o l.

S u c h  a n  a rg u m e n t , o f  co u rse  h as  n o  

su b s tan ce . I t  says  th a t  s in ce  c e r ta in  th in g s  

d ir e c t ly  b e n e fit bo th  the ch ild  a n d  th e  

sch o o l, th e n  o th e r  th in g s  re la te d  to  e d u ­

c a t io n  w h ic h  d ir e c t ly  benefit th e  ch ild  " Is o  

m u st n e c e s s a r ily  d ir e c t ly  benefit th e  sch o o l 

— w h e th e r  in  f a c t  th is  is so  o r  n o t. O b ­

v io u s ly  th is  w o n 't  s tan d  the  test o f  lo g ic .

I n  r e ly in g  u p o n  su ch  u n so u n d  re a s o n in g , 

I  th in k  th e  c o u r t  h as  lost s ig h t  o f  w h a t  is 

r e a l ly  in v o lv e d  in  th is  case . T h e  p o in t is 

n o t th a t  p a y m e n ts  fo r  te x tb o o k s , sc h o o l 

lu n ch e s , t e a c h e rs ’ sa la r ie s , b u ild in g s , etc ., 

do n o t  c o n s t itu te  a  d ire c t  b en e fit to  th e  

sch o o l. T h o s e  th in g s  a r e  n o t  in v o lv e d  in  

th is  a c t io n . W h a t  is in v o lv ed , an d  th e  o n ly  

th in g , is w h e th e r  tr a n s p o r ta t io n  c o n fe r s  

a  d ir e c t  b e n e fit  o n  a  sch o o l. I  s a y  th a t  

t r a n s p o r ta t io n  d ir e c t ly  benefits a  ch ild  a n d  

h is  p a r e n t s ; b u t th a t  th e re  is no b as is  in  

fa c t  o r  re a s o n  fo r  h o ld in g  th a t  it  a lso

35. E v erso n  v. B oard  o( E ducation. 1945,
133 N .J .L . 350, 44 A.2d 333. 333-343.

36. E verso n  v. B oard  of E ducation. 1947,
330 U .S .  1. 4 7 -49 , 67 S .C t . 504, 91 L .

d ir e c t ly  b en efits  a scho o l. T h a t  is th e

p o in t .

In  a  lin a l a t te m p t to v in d ic a te  its c la im  

th a t  tr a n s p o r ta t io n  o f  c h ild re n  c o n fe rs  a  

d ir e c t  benefit u p on  a  school, th e  c o u r t  s ta tes  

th a t  th is  w a s  th e  v ie w  e x p re ss e d  b y  the  

c o u r ts  o f  D e la w a r e ,  N e w  Y o r k ,  O k la h o m a , 

\\ a s h in g to n  a n d  K e n tu c k y . I  th in k  th a t  

th e  d ec is io n s  m a d e  by  th ose  c o u r ts  fu rn ish  

litt le , i f  a n y , su p p o rt fo r th e  m a jo r it y ’s 

p o in t  o f  v ie w .

T h e r e  a r e  o n ly  tw o  d ec is io n s  th a t  h a v e  

a n y  re a l p e r t in e n c y , an d  th e y  a r e  o f  n o  

a s s is ta n c e . In  N e w  Y o r k ,  a id  o r  su p p o rt 

to  a  re lig io u s  sch o o l, "d ir e c t ly  o r  in d i­

r e c t ly " ,  w a s  p ro h ib ite d  by  th e  co n s titu tio n . 

I n  p a s s in g  upon  th e  v a lid ity  o f  a  t r a n s p o r ­

ta t io n  s ta tu te , th e  N e w  Y o r k  C o u r t  o f  

A p p e a ls  o b v io u s ly  co n s id e red  th a t  t r a n s ­

p o r ta t io n  c o n s titu te d  a n  in d ire c t a n d  n o t a  

d ir e c t  a id . T h e  c o u r t  s a id :

“ A id  o r  su p p o rt to th e  sch o o l 'd i r e c t ­

ly  o r  in d ir e c t ly ’ is p ro scrib ed . T h e  tw o  

w o rd s  m u st h a v e  been  u sed  w ith  som e 

d e fin ite  in te n t  a n d  p u rp o se ; o th e rw is e  

w h y  w e re  th e y  u sed  a t  a l l?  A id  f u r n ­

ish ed  ‘d i r e c l y ’ w o u ld  be th a t fu rn ish e d  

in  a  d ir e c t  lin e , both  li te ra l ly  a n d  

f ig u ra t iv e ly , to  th e  schoo l itse lf , u n m is ­

ta k a b ly  e a rm a rk e d , an d  w ith o u t c ir c u m ­

lo cu tio n  o r  a m b ig u ity . A id  fu rn ish ed  

‘ in d ir e c t ly ’ c le a r ly  em b races  a n y  c o n t r i ­

b u tio n , to  w h o m s o e v e r  m ad e, c ir c u ito u s ­

ly , c o lla te ra l ly ,  d isg u ise d , o r  o th e rw is e  

n o t in  a  s t r a ig h t ,  op en  an d  d ir e c t  c o u rs e  

fo r  th e  o p e n  a n d  a v o w e d  a id  o f  th e  

sch o o l, th a t  m a y  be to  the  b en e fit o f  

th e  in s t itu t io n  o r  p ro m o tio n a l o f  its  

in te re s ts  a n d  p u rp o ses  *  *  *  T h e  

p u rp o se  o f  th e  tra n sp o rta t io n  is 

to  p ro m o te  th e  in te re s ts  o f  the  p r iv a te  

sch o o l o r  r e lig io u s  o r  s e c ta r ia n  in ­

s t itu t io n  th a t  c o n tro ls  a n d  d irec ts  i t . "  37 

S im i la r ly ,  in  O k la h o m a  th e re  w a s  a  co n ­

s t itu t io n a l p ro h ib it io n  a g a in s t  th e  u se  o f

37. Judtl v. Bonrrl of Education, 1933. 273 
N .Y. 200. 15 N .E .2d 576. 582. 118 A.L.R.
7S0, reargu ineu t denied 1933, 273 N .Y .
712. 17 N .E .2d 134.
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p u b lic  m o n e y  fo r  the  use  o r  benefit, d ire c t ly  

o r  in d ire c t ly , o f  a n y  s e c ta r ia n  in s titu tio n . 

T h e  S u p r e m e  C o u r t  o f  O k la h o m a  did  say 

th a t  " T h e  a p p ro p r ia t io n  a n d  d ire c te d  use 

o f  p u b lic  fu n d s in  tr a n s p o r ta t io n  o f  p ub lic  

sch o o l c h ild re n  is o p e n ly  in  d ir e c t  a id  to 

p u b lic  sch o o ls  'a s  su ch ' ” , an d  th a t  w h e n  

su ch  a id  w a s  e x te n d e d  to a s e c ta r ia n  scho o l 

th e re  w a s  a  c le a r  v io la t io n  o f  th e  c o n s titu ­

t io n .38 B u t  it fo llo w e d  th is  by  a lso  s ta t in g  

th a t  its co n c lu s io n  w a s  " f u l l y  su p p o rted  by  

th e  re a s o n in g  a n d  c o n c lu s io n "  in  th e  N e w  

Y o r k  ca se  o f  Ju d d  v . B o a r d  o f  E d u c a t io n .39 

T h e  Ju d d  ca se  fu rn ish e d  no  su ch  sup p ort, 

s in c e  its h o ld in g  w a s  th a t  t r a n s p o rta t io n  

c o n f e r r e d  a id  th a t  w a s  in d ire c t, a n d  n ot d i­

r e c t . H e n c e ,  th e  O k la h o m a  c o u r t ’s v ie w  

th a t  th e re  w a s  d ir e c t  a id  is n o t c o n v in c in g .

D e c is io n s  o f  the  c o u r ts  o f  D e la w a re . 

K e n t u c k y  a n d  W a s h i n g t o n 40 a r e  o f  even  

le ss  v a lu e , s in ce  n on e  o f  the  c o n s titu tio n a l 

p ro v is io n s  in v o lv e d  u sed  e ith e r  th e  w o rd s  

" d i r e c t ”  o r  " in d i r e c t . "  In  a d d itio n , W a s h ­

in g to n  re lie d  in  m a jo r  p a r t  on  th e  Ju d d  

d e c is io n , a n d  K e n tu c k y ,  upon  th e  G u rn e y  

c a s e  in  O k la h o m a  w h ic h  in  tu rn  h ad  based  

its  c o n c lu s io n  on  Ju d d .

T h e  m a jo r it y  h as  fa ile d  to  p o in t to  a n y  

c l e a r  c u t  d e c is io n  o f  a n o th e r  c o u r t  w h e re  

th e re  w a s  d ir e c t ly  in v o lv e d  the  q u es tio n  o f  

w h e th e r  tr a n s p o r ta t io n  a m o u n te d  to  d ir e c t  

o r  in d ire c t  a id  to  a  sch o o l, an d  w h e re  th e  

d e te r m in a t io n  w a s  m a a e  th a t  it  w a s  d ir e c t  

a id . I t  w a s  o n ly  in  th e  Ju d d  ca se  th a t  th is 

w a s  g iv e n  a n y  re a l  c o n s id e ra t io n , a n d  th e  

d e c is io n  th e re  c a n  be u sed  o n ly  as p re ce d e n t 

f o r  a  d e te r m in a t io n  th a t  t r a n s p o r ta t io n  co n ­

fe r s  a n  in d ire c t  b en e fit u p o n  a  sch o o l. T h e  

A l a s k a  c o n s titu t io n  d oes n o t  fo rb id  th a t.

30. G urney  v. F e rg u so n , 1041, 190 Okl. 
254. 122 P .2d  1002, 1004.

39. Id ., 122 P .2d  a t  page 1004.

40. S tace ex rel. T rau b  v. B row n. 1934. 6 
W .W JS a rr . 131. 36 Del. 181, 172 A. 335, 
w rit of e r ro r  dism issed 1938. 9 WAV. 
H a r r .  187. 39 Del. 187, 197 A. 478; 
S h e rra rd  v. Je fferso n  C ounty  B o a rd  of 
E ducation . 1942, 294 Ky. 469, 171 S.W .
2d 963; M itchell v. Consol. School Disc.
N o. 201, 1943, 17 W ash.2d 61, 135 P.

T h e  h o ld in g  fh a t  t r a n s p o r ta t io n  o f  c h i l ­

d re n , a s  a u th o r iz e d  b y  C h a p te r  39, c o n fe rs  

a n y  ben efit upon  a  sch o o l is in d e fen s ib te , in 

fa c t  an d  in re aso n . I  su b m it th a t  the  m a ­

jo r i t y  o f  th is c o u r t  h as  re n d e re d  a  j u d g ­

m en t on  so c ia l p o licy  w h ic h  p ro p e r ly  should  

be le f t  to  th e  le g is la tu re . In  p ra c t ic a l e ffect 

th e  c o u r t  h as  h e ld  th a t  th e  le g is la tu re  m a y  

n o t p ro v id e  fo r  th e  p u b lic  w e lf a r e  d esp ite  

th e  fac t th a t  it p ossesses th is  a u th o r ity , both  

tr a d it io n a l ly  an d  u n d e r  th e  s ta te  c o n s titu ­

tio n . T h e  c o u r t  d oes n o t h a v e  th e  p o w e r  on  

such  g ro u n d s  to  n u l l i f y  a  le g is la t iv e  ac t, 

to r  to  co n c ed e  th e  p o w e r  w o u ld  b e  to  m ak e  

th e  c o u r t so v e re ig n  o v e r  th e  le g is la tu re , th e  

c o n s titu tio n  a n d  th e  p eo p le , a n d  c o n v e r t  th e  

g o v e rn m e n t  o f  th is  s ta te  in to  a  ju d ic ia l 

desp o tism .

4. Legislative Purpose.
T h e  c o u r t  is c r i t ic a l  o f  o n e  o f  th e  le g is ­

la t iv e  p u rp oses  e x p re s s e d  in  C h a p te r  39, i. 

e., th e  p ro tec tio n  o f  th e  h e a lth  an d  s a fe ty  

o f  a ll sch o o l ch ild re n  in  A la s k a .  I t  p o ints 

o u t th a t  n o  tr a n s p o r ta t io n  is p ro v id e d  fo r  

n o n -p u b lic  sch o o l c h ild re n  w h o  d o  n o t live  

a lo n g  p u b lic  sch o o l bus ro u tes , n o r  fo r  th ose  

c h ild re n  w h o  liv e  w ith in  o n e  a n d  o n e -h a lf  

m ile s  f ro m  th e  sch o o ls  th e y  a t te n d .41 T h e  

c o u r t  co n c lu d es  f ro m  th is  th a t  C h a p te r  39 

d oes n o t e ffe c tu a te  th e  a n n o u n c e d  le g is la ­

t iv e  in ten t.

I  d o  n o t k n o w  w h a t  p u rp o se  is se rv e d  b y  

th is  p o rt io n  o f  th e  m a jo r it y ’s o p in io n , u n ­

less it  w a s  in ten d ed  to s u g g e s t  b y  in fe re n c e  

th a t  th e  le g is la tu re  h a d  so m e  u lte r io r  m o tiv e  

in  e n a c tin g  th e  s ta tu te— its s ta ted  o b je c tiv e  

b e in g  a  m e re  fiction — a n d  th a t  fo r  th is  r e a ­

son  th e  a c t  w a s  n o t a n  a p p ro p r ia te  e x e rc is e  

o f  p o lice  p o w e r  o r  d id  n o t  re a l ly  s e rv e  a 

p u b lic  p u rp ose .

2d 79. 146 A.L.R. 612; Y isser v. Xook- 
sack  Valley School D ist. No. 506. 1949, 33 
W ash.2d 699. 207 P.2d 198.

41. T h e  C om m issioner o f E ducation  is a u ­
thorized  by regu lation  to  encer in to  con­
tra c ts  fo r the  tra n s p o r ta tio n  of pupils 
"w ho reside a d istance of one and one- 
ha lf m iles o r  m ore from  th e  school they  
a re  requ ired  to a tte n d .” 4  A laska  Adm. 
Code § 1 0 0 (a ), a t  37.
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L o n g  p r io r  to th e  e n a c tm e n t o f  C h a p te r  

39 tr a n s p o r ta t io n  fo r  scho o l ch ild re n  w a s  

p ro v id e d  b y  v ir tu e  o f  a  la w  c o n f e r r in g  

u pon  th e  T e r r i t o r ia l  B o a r d  o f  E d u c a t io n  th e  

p o w e r  an d  a u th o r ity  to  “ P r o v id e  f o r  th e  

tr a n s p o r ta t io n  o f  p upils  w h o  res id e  a  d is ­

ta n ce  f ro m  e sta b lish ed  S c h o o ls .”  42 I n  its  

p ra c t ic a l o p e ra t io n  th is s ta tu te  w a s  c o n ­

stru ed  as  a p p ly in g  to  ch il er. a t te n d in g  

p ub lic  sch o o ls , bu t even  h e r e  all p u b lic  

scho o l c h ild re n  d id  n o t re c e iv e  th e  benefits  

o f  the  la w . U n d e r  lim ita tio n s  p re sc r ib e d  by  

th e  B o a r d  o f  E d u c a t io n ,  c h ild re n  w e re  p e r ­

m itted  to  r id e  schoo l buses o n ly  i t  th e y  

lived  b eyo n d  a  c e r ta in  d is ta n c e  fro m  th e ir  

schoo ls , a n d  o th e r  c h ild re n  w e re  a ffo rd e d  

no tr a n s p o r ta t io n  if  th e re  w e r e  n o t a  suffi­

c ie n t  n u m b e r  o f  th em  l iv in g  in  a  c e r ta in  

a r e a  to  ju s t i f y  th e  e s ta b lish m e n t o f  a  t r a n s ­

p o r ta t io n  ro u te . T h is  is p re c ise ly  the  s it ­

u a tio n  co n te m p la te d  b y  e x is t in g  re g u la t io n s  

o f  th e  C o m m is s io n e r  o f  E d u c a t io n . T h e y  

p ro v id e  th a t  a  tr a n s p o r ta t io n  ro u te  m a y  n o t 

be e s ta b lish ed  w h e r e  th e re  a r e  f e w e r  th a n  

e ig h t  c h ild re n  w h o  a re  re s id e n ts  l iv in g  

a lo n g  a r e g u la r ly  m a in ta in e d  h ig h w a y ;  th a t  

e x te n s io n s  to  ro u tes  a lr e a d y  es tab lish ed  

m a y  n o t be  m a d e  u n less th e re  a r e  a t  le as t 

th re e  c h ild re n  a n d  th e  e x te n s io n  is a  r e g u ­

la r ly  m a in ta in e d  h ig h w a y ;  th a t  a  ro u te  

e x te n s io n  m a y  n o t be  e s ta b lish ed  fo r  a  o n e ­

w a y  d is ta n c e  o f  less th an  o n e  m i le ;  an d  

th a t  a  t r a n s p o r ta t io n  ro u te  m u st be d is co n ­

tin u e d  if  th e  a v e r a g e  n u m b e r  o f  c h ild re n  

tra n s p o rte d  fa lls  to  five o r  b e lo w  fo r  tw o  

co n s e c u t iv e  m o n th s .43

T h u s , th e  f a c t  th a t  l i te r a l ly  " a l l "  schoo l 

ch ild re n  in  A l a s k a  w e r e  n o t g iv e n  tr a n s p o r ­

ta t io n  u n d e r  C h a p te r  39 is n o t a  c irc u m ­

s ta n ce  p e c u lia r  to  c h ild re n  a t te n d in g  n o n ­

p u b lic  sch o o ls . I t  is ap p lica b le  to  th e  sa m e  

e x te n t  to  c h i ld re n  a t te n d in g  p u b lic  schoo ls . 

I t  is  a p p a re n t, th e n , th a t  w h e n  th e  le g is la ­

tu re  in  1955 f o r  th e  firs t t im e  e x te n d e d  th e  

a s s is ta n c e  o f  t r a n s p o r ta t io n  to  n o n -p u b lic  

sch o o l c h i ld r e r  a n d  sp ok e  o f  " a l l  sch o o l

42. SL A  1933, ch. 114, § 1 (§ 3 7 -2 -3 ,
ACLA 1949).

43. 4 A laska Adm.Code § 1 0 0 (a ), a t  37.

44. SL A  1955, ch. 39, 5 1.

c h ild re n  in  A l a s k a " ,  it  w a s  e x p re s s in g  its  

le g it im a te  c o n c e rn  fo r  a  class  o f  c h ild re n  

w h o  up to  th a t  tim e  h ad  been  d is c r im in a te d  

a g a in s t .  T h e  p h rase  “ a ll  sch o o l c h ild re n ” 

o b v io u s ly  w a s  in tend ed  to  r e f e r  tr  th e  f a c t  

th a t  a ll ch ild re n , re g a rd less  o f  w h e th e r  th ey  

a t te n d e d  a  p u b lic  o r  n o n -p u b lic  sch o o l, w e re  

e n tit le d  to  tra n sp o rta t io n  if  th e y  w e re  o th ­

e rw is e  q u a lif ie d  u n d e r a p p lic a b le  re g u la ­

t io n s  o f  th e  B o a r d  o r  C o m m is s io n e r  o f  

E d u c a t io n .  I t  w a s  n e v e r  in ten d ed  th a t  c h il­

d re n  a t te n d in g  n o n -p u b lic  sch o o ls  w o u ld  

re c e iv e  benefits  o v e r  an d  a b o v e  th ose  a c ­

co rd ed  th e  ch ild re n  a t te n d in g  p u b lic  schools. 

I f  th is  h a d  been  the e ffect o f  th e  s ta tu te , 

th e re  is l i t t le  d ou b t bu t th a t the  c o u r t  w o u ld  

b e  e v e n  m o re  c r it ic a l o f  su ch  an  a r r a n g e ­

m e n t b e cau se  o f  the  re su lt in g  d is c r im in a tio n  

a g a in s t  p u b lic  sch o o l ch ild re n .

T h e  m a jo r ity , th e re fo re , is not ju s tif ied  in  

s ta t in g  th a t  C h a p te r  39 does n o t e ffec tu a te  

th e  in te n t o f  th e  le g is la tu re  e x p re ss e d  th e re ­

in . B u t  ev en  i f  th is  w e re  so as it re la te s  to  

h e a lth  a n d  sa fe ty , the  s ta tu te  s till w o u ld  n o t 

f a i l  fo r  a  la c k  o f  a  p ro p e r le g is la t iv e  m o ­

t iv e . T h e  a c t  does n o t re la te  o n ly  to  h ea lth  

a n d  s a f e t y ;  o n e  o f  its d e c la re d  p u rp oses  is. 

to  “ a c h ie v e  th e  o b je c t iv e s  o f  the  co m p u lso ry  

e d u c a tio n  la w s  o f  A la s k a .” 44 T h is  a lo n e  

w o u ld  be a  su ffic ien t c o n s id e ra t io n ; f o r  

le g is la t io n  in ten d ed  to  fa c i li ta te  th e  o p p o r­

tu n ity  o f  c h ild re n  to  g e t  to  sch o o l, b o th  

p u b lic  a n d  n o n -p u b lic , se rv e s  a  d is t in c t  pub­

l ic  p u rp o se .43

T h e  m a jo r it y  m a k es  a  fu r th e r  a t te m p t to  

ju s t i f y  its c r it ic is m  o f  th e  le g is la t iv e  ob ­

je c t iv e  by  s ta t in g  th a t  n e ith e r  in c lem ent, 

w e a th e r  n o r  h ig h w a y  tra ffic  h az a rd s  w e r e  

u sed  as  a  ju s t if ic a t io n  to r  th e  firs t l a w  

p assed  in  A la s k a  to  p ro v id e  t r a n s p o r ta t io n  

f o r  sch o o l c h ild re n . T h e  c o u r t  s ta te s  th a t 

d is ta n c e  f ro m  sch o o l seem s to h a v e  b een  th e  

m o t iv a t in g  fo r c e  fo r  le g is la tio n  a t  th a t 

t im e .

I  h a v e  n o  q u a r re l w ith  th e  p ro p o s it io n  

th a t  d is ta n c e  m a y  h a v e  b een  a  p r im e  fa c to r .

45. E v erso n  r .  B oard  of E ducation , 1947.
330 U .S . 1. 7. 67 S.CL 504, 91 L .E d . 711.
7 1 9 ; S nyder v. Tow n of Newtown, 1960,
147 Conn. 374. 161 A.2d 770. 774, appeal
dism issed 81 S .C t. 692, 5 L_Ed.2d 688.
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B u t  th is  d oes  n ot m e an  th a t  h e a lth  an d  

s a fe ty  w e re  n o t le g it im a te  fa c to rs . I f  o n e  

th in k s  o r.ly  a  litt le  ab o u t w in te r  w e a th e r  

c o n d itio n s  a n d  th e  h a z a rd s  o f  a u to m o b ile  

tra ffic , it sh ou ld  be a p p a re n t th a t  as th e  d is ­

ta n c e  a  ch ild  m u st t r a v e l by  fo o t in c re a se s  

so  d o  th e  h a z a rd s  to  h is s a fe ty . D is ta n c e  

b e a rs  su ch  a  re a l an d  s u b s ta n tia l re la t io n  to 

h e a lth  an d  s a fe ty  th a t  th e  tw o  c a n n o t  be 

c o n s id e re d  as  se p a ra te  m o t iv a t in g  fo rce s  

w h ic h  in flu e n c e  le g is la tu re s  to  p ro v id e  

tr a n s p o r ta t io n  fo r  sch o o l c h ild re n . I n  th e  

lig h t  o f  r e a lit ie s  o f  c o n te m p o ra ry  liv in g , it 

is a s to u n d in g  th a t  th e  c o u r t  w o u ld  su g g e s t 

th a t  h e a lth  an d  s a fe ty  w e r e  n o t fa c to rs  

w h ic h  th e  le g is la tu re  h ad  in  m in d  in  a u ­

th o r iz in g  tr a n s p o rta t io n  o f  sch o o l c h ild re n  

a t  p u b lic  exp e n se .

C h a p te r  39 in  fa c t  h as  a  re a l a n d  su b ­

s ta n t ia l  re la t io n  to  th e  h e a lth , s a fe ty  an d  

w e lf a r e  o f  sch o o l ch ild re n , d esp ite  th e  m a ­

j o r i t y ’s su g g e s t io n  to  th e  c o n t r a ry . T h is  

c o u r t  is n o t ju s tif ied  in  d e n o u n c in g  th e  le g ­

is la t iv e  m o tiv e  o r  th e  le g is la t iv e  a r r a n g e ­

m e n t b e ca u se  l i te r a l ly  ‘‘a l l "  sch o o l c h ild re n  

in  th is  s ta te  a r e  n o t tra n s p o rte d  to  th e ir  

sch o o ls . T h e  le g is la tu re  m a y  do w h a t  it 

c a n  to  a c co m p lish  w h a t  is d ee m e d  n e c e s ­

s a r y  fo r  th e  p u b lic  w e lf a r e ,  a n d  stop  sh o r t  

o f  th o se  ca se s  w h e re  th e  d e tr im e n t  to  a  

few , n o t a ffo rd e d  s ta te  a id , is co n s id e re d  

less im p o rta n t  th an  th e  e x p e n se  o r  in c o n ­

v e n ie n c e  to  th e  s ta te  w h ic h  m ig h t re s u lt  i f  

th e  ru le  la id  d o w n  w e r e  m a th e m a tic a lly  

e x a c t .  T r a n s p o r t a t io n  o f  sch o o l c h ild re n  is

46. See n o te  49. in fra .

47. M etropolis T heacer Co. v. C ity  of C h i­
cago. 1913. 223 U.S. 61. 69. 33 S .C t. 
441, 443. 57 L E d . 730. 734.

48. D ay -B rite  L ighting  Co. v. S ta te  of M is­
souri, 1952. 342 U .S. 421, 423, 72 S .C t. 
405. 98 LJEd. 469. 472; B erm an  v. 
P a rk e r . 1954, 348 U .S. 26. 32, 75 S .C t.
98. 99 LJEd. 27, 37 ; C a lifo rn ia  S ta te  
A u to  A sa'o . etc. v. M aloney, 1951, 341
U .S. 105. 110. 71 S .C t. 601. 95 L .E d .
7S8, 7 9 3 ; W atson  v. B uck, 1941, 313
U .S. 387, 403, 61 S .C t. 962. 85 L .E d .
1416. 1425; S unsh ine A n th ra c ite  Coal 
Co. v. A dkins. 1940. 310 U .S . 381, 394, 60
S .C t. 907. 34 L .E d. 1263.1272.

49. T h e  ap p ellan ts have fu rn ished  th is

a n  e x p e n s iv e  u n d e r t a k in g  49, an d  th e  le g is ­

la tu re  m a y  w e ll  h a v e  fe lt  th a t  th e  s ta te  

co u ld  n o t a f fo rd  to  p ro v id e  tr a n s p o rta t io n  

fo r  e v e ry  ch ild  in  th e  s ta te  an d  fo r  e v e ry  

d is ta n c e  tra v e le d . “ T h e  p ro b lem s o f  g o v ­

e rn m e n t  a r e  p ra c t ic a l  on es  a n d  m a y  ju s t ify , 

i f  th e y  d o  n o t re q u ire , ro u g h  a c c o m m o d a ­

tio n s ,— illo g ic a l, it  m a y  be, a n d  u n sc ie n ­

t i f ic ."  43 i t  is n o t w ith in  th e  p ro p e r  scope 

o f  ju d ic ia l  r e v ie w  f o r  th is  c o u r t  to  s it  as a  

s u p e r le g is la tu re  a n d  d ec id e  w h e th e r  the 

s ta tu te  is f a ir  o r  u n fa ir ,  o r  w is e  o r  u n ­

w ise , o r  w h e th e r  it h as  g o n e  fa r  e n o u g h  in 

a c c o m p lis h in g  a  p u b lic  p u rp o se .48

5. Conclusion.
T h e  bas ic , u n d e r ly in g  c o n t ro v e rs y  w h ic h  

g a v e  r ise  to th is  l i t ig a t io n  is n o t d isc lo sed  

b y  th e  b r ie f s  o r  by  th e  o p in io n  o f  th is  co u rt. 

B u t  it  d oes  e x is t  a n d  sh o u ld  b e  re co g n iz ed .

T h o s e  w h o  w o u ld  d en y  tr a n s p o rta t io n  

fo r  c h ild re n  a t te n d in g  n o n -p u b lic  scho o ls  

a r e  n o t co n c e rn e d  w i th  tr a n s p o r ta t io n  as 

su ch . N o r  a r e  th e y  tru ly  so lic ito u s  ab o u t 

th e  r e la t iv e ly  m in o r  e x p e n se  to  th e  s ta te  

w h ic h  w ill  re s u lt  f ro m  th e  o p e ra t io n  o f  

C h a p te r  39 .49 T h e i r  re a l a n x ie ty , a n d  the  

r e a l  issu e  in  th is  ca se , h as  to  do w ith  th e  

v e r y  e x is te n c e  o f  th e  s e c ta r ia n  o r  re lig io u s  

e d u c a t io n a l in s titu tio n s , a n d  th e  b e lie f  o f  

so m e p erso n s  in  th e  su p re m a c y  o f  p u b lic  

e d u c a tio n  a d m in is te re d  a n d  c o n tro lle d  by  

th e  s ta te .

T h is  w a s  e v id e n t f ro m  p ro c ee d in g s  o f  the  

C o n s t itu t io n a l C o n v e n t io n . D e le g a te  P r o ­

p o sa l N o .  6 , m e n tio n e d  e a i l ie r  in  th is  o p in -

co u rt w ith  a  copy of a  m em orandum , 
da ted  A pril 27, 1960, from  D r. T heo  J . 
N orby, C om m issioner of E ducation , to 
R a lp h  E . Moody, A tto rn ey  G eneral of 
A laska. T h is  m em orandum  im i.cates 
th a t  if  tho low er c o u rt's  decision had 
been upheld, th e  add itional expense of 
p roviding t ra n s p o r ta tio n  fo r  non-public 
school s tu d en ts  in 1961 would be 117,- 
937.25. I t  is in te re s tin g  to no te  th a t  
th e  to ta l  leg isla tive  ap p ro p ria tio n  fo r  
"p up il tra n s p o r ta tio n "  in 1960 w as J l , -  
197.197.00 (SLA  1960. ch. 132, 5 1. a t  
239). and th a t  th e  am oun t req uested  in 
th e  G o vernor's  budget fo r  fiscal y ear 
1961-62  w as Jl.3 0 0 ,0 0 0  (H ouse  BiU 42. 
F i r s t  Sessiou, Second A laska  L egisla tu re , 
1961, a t  6 ) .
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ion , d id  n ot d ea l so le ly  w ith  th e  su b jec t o f  

th e  u se  o f  p u b lic  funds fo r  p r iv a te  schools . 

T h a t  p ro p o sa l spelled  ou t in d e ta il h o w  

e d u c a tio n  sh ou ld  be h an d le d  in  th e  n e w  

S ta t e  o f  A la s k a .  S e c t io n  2  p ro v id e d  th a t 

" T h e  S t a t e 's  re sp o n s ib ility  fo r  th e  ed u ­

c a tio n  o f  its p eople  is h e re  d e c la re d  to  be 

c le a r , p o s it iv e  an d  fin a l.”  S e c t io n  4 w o u ld  

h a v e  re q u ire d  th e  le g is la tu re  to  p ro v id e  

" f o r  th e  c o m p u lso ry  a t te n d a n c e  a t  so m e p u b ­

lic  sch o o l, u n less  o th e r  s ta te  ap p ro v ed  

m ean s  o f  e d u c a tio n  a re  p ro v id e d .”  S e c t io n  

6  w o u ld  h a v e  p erm itte d  th e  le g is la tu re  to  

p ro v id e  " f o r  th e  e s ta b lish m e n t o f  p r iv a te  

scho o ls  by  in d iv id u a ls , g ro u p s , in s titu tio n s  

o r  c o rp o ra t io n s " ,  but o n ly  "u n d e r  c h a r te r  

fro m  th e  s ta te .”  T h a t  sectio n  a lso  w o u ld  

h a v e  re q u ire d  th e  sta te  to  e s ta b lish  u n d e ­

fined  “ m in im im  e d u ca tio n a l s ta n d a rd s  fo r  

su ch  sc h o o ls” , an d  w o u ld  h a v e  a l lo w e d  the  

te a c h in g  in  p r iv a te  schoo ls o f  p r in c ip le s  o v e r  

a n d  a b o v e  th e  s ta te  re q u ire m e n ts , p ro v id ed  

th a t  su ch  te a c h in g s  “ w e re  n o t o th e rw is e  

c o n t r a r y  to  th e  s ta tu tes  o r  the  co n s titu t io n  

o f  th e  s ta te .”

D u r in g  d e b a te  on  th e  floo r o f  th e  c o n ­

v e n tio n , D e le g a t e  C o g h ill ,  a  c o -a u th o r  o f  

p ro p o s a l N o .  6, s ta ted  th a t  he w a s  P r e s id e n t  

o f  th e  A s s o c ia t io n  o f  A la s k a  S c h o o l B o a rd s  

a n d  “ on e  o f  th e  f ra m e rs  o f  th a t  tw e lv e -  

p o in t p ro g r a m  w e  d ev e lo p ed  in  A n c h o r a g e  

la s t  O c to b e r .”  50 T h a t  p ro g ra m , w h ic h  h ad  

b een  w id e ly  d is se m in a te d  a m o n g  th e  d e le ­

g a te s , w a s  a  five  p age  d o cu m e n t e n tit led  

“ B a s ic  P r in c ip le s  o f  E d u c a t io n  to  be I n ­

c lu d e d  in th e  C o n s t itu t io n  fo r  th e  S t a t e  o f  

A l a s k a " ,  a n d  it s ta te d  th a t  it h ad  b een  fo r ­

m u la te d  a n d  a p p ro v e d  by  th e  A la s k a  S c h o o l 

B o a r d s  A s s o c ia t io n  a n d  th e  S u p e r in te n ­

d e n ts ’ A d v is o r y  C o m m is s io n  a t  a  m e e t in g  

in  A n c h o r a g e  in  O c to b e r  1955. S in c e  th e  

re c o m m e n d a tio n s  an d  d iscu ss io n  in  th is  

d o c u m e n t c o in c id e  in re le v a n t p a r t  w ith  

D e le g a te  P r o p o s a l  N o .  6, it is f a ir  to  p re ­

su m e  th a t  th o se  p o rtio n s  o f  th e  p ro p o sa l 

d iscu ssed  h e r e  re fle c te d  th e  p h ilo so p h y  o f  

e d u c a tio n , n o t  ju s t  o f  the  d e le g a te s  w h o  

su b m itted  th e  p ro p o sa l, bu t a lso  o f  th e  o i -

50. A laska  C oostituc ioaa l Convention M in­
u tes , J a n .  9, 1956, p. 58.

fic ia l re p re s e n ta t iv e s  o f  p u b lic  e d u c a tio n  in 

A la s k a .

T h e  b as ic  th esis  w h ic h  ru n s th ro u g h  the 

p ro p o sa l is th a t  e d u ca tio n  is p r im a r i ly ,  i f  

n o t  e x c lu s iv e ly , th e  p re ro g a t iv e  a n d  fu n c ­

tio n  o f  th e  s t a te ;  th a t the s ta te  is su p rem e  

in  th is  field. E v id e n t  is th e  c l e i r  im p li­

c a t io n  th a t  th e  s ta te  sh ou ld  h a v e  th e  r ig h t  

to  d e te rm in e  in  th e  first in s ta n c e  w h e th e r  a 

p r iv a te  sch o o l sh ou ld  ev en  be a l lo w e d  to 

e x is t , a n d  i f  so, th en  w h a t  it  sh ou ld  o r  

sh ou ld  n o t be p e rm itte d  to te ach , P e rh a p s  

th e re  is even  im p lic it h e re  a  re s e n tm e n t o r  

f e a r  to w a rd  th e  e x is te n c e  o f  th e  p r iv a te  

sch o o ls— a th o u g h t th a t  w a s  re v e a le d  by  

D e le g a te  C o g h il l  w h en , d u r in g  d e b a te  on  

th e  f lo o r o f  th e  co n v en tio n , h e  sa id  th a t  

"s e c ta r ia n is m  s e g re g a t io n  in o u r  e d u c a tio n a l 

sy stem  is bad  fo r  th e  c h i ld re n " ,31 a n d  “ T h e  

p eo p le  th a t  a r e  s e n d in g  th e ir  c h ild re n  to 

p r iv a te  p a ro c h ia l o r  a n y  o th e r  ty p e  o f  in s t i­

tu t io n  a r e  s e g re g a t in g  th e m se lv es  f ro m  th e  

p u b lic  a n d  th e re fo re  th e y  sh ou ld  n o t d e r iv e  

th e  b en e fit f ro m  th e  t a x  d o l la r .”  ,J

S u c h  a  p h ilo so p h y  o f  e d u c a tio n  w a s  to ta l­

i t a r ia n  in c o n c e p t ; the  o b je c t iv e  o b v io u s ly  

b e in g  to  s ta n d a rd iz e  c h ild re n  b y  fo r c in g  

th em , p ra c t ic a lly , to  a c c e p t in s tru c t io n  fro m  

p u b lic  sch o o l te a c h e rs  o n ly . I t  ig n o re d  the  

f a c t  th a t  th e  ch ild  is n ot th e  m e re  c r e a tu re  

o f  th e  s t a te ;  it  d en ied  th e  n a tu ra l r ig h t  o f  

p a re n ts  to  d ir e c t  the  d es tin y  o f  th e ir  

c h ild re n . I t  h ad  no  p ro p e r p la ce  in  th e  

o r g a n ic  la w  fo r  th e  S ta t e  o f  A la s k a ,  a.-; th e  

c o n v e n tio n  u lt im a te ly  d ec id e d  b y  r e je c t ­

in g  th e  p ro p o sa l.

T h a t  c o n s titu t io n a l h is to ry  is im p o r ta n t  

to c o n s id e r  in  th e  b a c k g ro u n d  o f  th e  p re se n t 

c o n t ro v e rs y  o v e r  bus tr a n s p o rta t io n . T h e  

e ffo rt to  p ia c c  a ll e d u c a tio n  u n d e r  th e  co m ­

p le te  d o m in io n  o f  th e  s ta te  fa iled  to  su cceed  

a s  a  c o n s titu t io n a l m easu re . T h e  U n ite d  

S ta t e s  S u p re m e  c o u r t ’s d ec is  i  in  P ie r c e  

v . S o c ie t y  o f  S is t e r s ,  1925, 268 U . S .  510, 

45 S .C t .  571, 69 L . E d .  1070, w a s  a  b a r  to 

a n y  p o ss ib le  le g is la t iv e  e n a c tm e n t th a t 

w o u ld  co m p el a t te n d a n c e  a t  p u b lic  sch o o ls  

o n ly . T h e  n e x t  lo g ic a l step, th en , w a s  to

51. Id . a t  59.
52. Id . a t  64.



M ATTHEW S v. QUINTON Alaska 959
Cite as. Alaska, 362 P.2d 932

r e s t r ic t  as  f a r  as  p ossib le  th e  e n jo y m e n t  o f  

th e  r ig h t  to  e d u c a tio n  n ot e x c lu s iv e ly  c o n ­

tro lle d  by  th e  s ta te , T h e  o p p o n en ts  o f  the  

r ig h t  th u s so u g h t to  b a r  th e  e x te n s io n  o f  

g e n e r a l  w e l f a r e  benefits  to ch ild re n  w h o  d id  

n o t a t te n d  a p u b lic  sch o o l b y  a t te m p t in g  to 

in s e r t  a  c o n s t itu t io n a l p ro v is io n  a g a in s t  th e  

u se  o f  p u b lic  fu n d s  fo r  a n y  in d ire c t  b e n e fit  

to  a  p r iv a te  sch o o l. T h e y  w e re  u n su c c e ss ­

fu l a t  th e  c o n v e n tio n , bu t th e ir  d e f e a t  h a s  

n o w  b een  tu rn e d  in to  v ic to ry  by  th e  c o u r t 's  

d e c is io n  in  th is  c ase .

I n  th e  P ie r c e  ca se  th e  S u p re m e  C o u r t  o f  

th e  U n i t e d  S t a t e s  h e ld  th a t  a  s ta tu te  w h ic h  

c o m p e lle d  a t te n d a n c e  a t  p u b lic  sch o o ls  u n ­

r e a s o n a b ly  in t e r f e r e d  w ith  th e  l ib e r ty  o f  

p a re n ts  a n d  g u a rd ia n s  to  d ir e c t  th e  u p ­

b r in g in g  o f  c h i ld re n  u n d e r  th e ir  c o n tro l. 

T h e  c o u r t  s a id :

“ T h e  fu n d a m e n ta l th e o ry  o f  l ib e r ty  

u p o n  w h ic h  a l l g o v e rn m e n ts  in  th is  

U n io n  re p o se  e x c lu d e s  a n y  g e n e r a l  

p o w e r  o f  th e  s ta te  to s ta n d a rd iz e  its  

c h i ld re n  b y  f o r c in g  th e m  to  a c c e p t in ­

s t ru c t io n  f ro m  p u b lic  te a c h e rs  o n ly . 

T h e  c h ild  is  n o t th e  m e re  c r e a tu r e  o f  

th e  s t a t e ;  th o s e  w h o  n u r tu re  h im  a n d  

d ir e c t  h is  d e s t in y  h a v e  th e  r ig h t , c o u ­

p le d  w ith  th e  h ig h  d u ty , to  re c o g n iz e  

a n d  p re p a re  h im  fo r  a d d it io n a l o b l ig a ­

t io n s . "  53

T h i s  lib e rty  o f  p a re n ts  to  c h o o s e  th e  k in d  

o f  e d u c a tio n  to  be g iv e n  to  th e ir  c h i ld re n , so 

c le a r ly  .a te d  in  P ie r c e ,  h a s  lo s t m u c h  o f  

its  e ffe c t iv e n e s s  a n d  m e a n in g  b y  th e  m a jo r ­

ity 's  d e c is io n  in  th is  ca se . B e c a u s e  o f  th e  

e c o n o m ic  a n d  s o c ia l re a l it ie s  o f  c o n te m ­

p o ra ry  l iv in g ,  th e re  u n d o u b te d ly  w i l l  be  

p a re n ts  w h o  w i l l  n o w  find  it  im p ra c t ic a b le  

o r  im p o ss ib le  to  c o n t in u e  s e n d in g  th e ir  

c h i ld re n  to  th e  p a r o c h ia l  sch o o l. T o  th e m , 

th e  c o n s t itu t io n a l a n d  n a tu ra l  r ig h t  to  e d u ­

c a te  th e ir  c h i ld re n  in  sch o o ls  o f  th e ir  o w n  

s e le c t io n , a n d  to  th u s  e x p re s s  th e ir  c o n v ic ­

53. P ie rc e  v. So c ie ty  c f  S is te rs . 1925, 268 

U .S .  510, 535, 45 S .C L  571, 573, 69 L £ d .  

1070, 1078.
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tio n  o f  th e  im p o rta n c e  o f  re lig io u s  a n d  

sp ir itu a l id e a ls  in  th e  fo rm a tio n  o f  c h a r ­

a c te r , w i l l  b e  a n  a b s tr a c t  th in g , w ith o u t  

p ra c t ic a l m e a n in g  o r  v a lu e .

T h e  t r a n s p o r ta t io n  o f  sch o o l c h ild re n  

p ro v id e d  by  C h a p te r  39  is a  benefit co m m o n  

a n d  n e c e s s a r y  to  p u b lic  a n d  n o n -p u b lic  

sch o o l c h i ld re n  a lik e . T o  g r a n t  th is  a s ­

s is ta n c e  to  so m e  c h ild re n , a n d  d en y  it  to  

o th e rs  u n le ss  th e y  fo re g o  th e ir  f re e d o m  o f  

c h o ic e  o f  sch o o ls , em b o d ies  th e  e le m e n t o f  

u n fa i r  t r e a tm e n t  w h ic h  is so  fo re ig n  to  o u r  

A m e r ic a n  t r a d it io n . T h e  co n c ep t o f  l ib e r ty  

an d  e q u a lity  o f  m a n  w a s  e x p re ss e d  in  th e  

h ig h  p u rp o se  a n d  n o b le  c o n v ic t io n s  o f  o u r  

fo r e fa th e r s  w h o  s ig n e d  th e  D e c la r a t io n  o f  

In d e p e n d e n c e . I t  w a s  a g a in  g iv e n  e x p r e s ­

sion  w ith  c la s s ic  d ig n ity  by  the  m en  a n d  

w o m e n  w h o  fo rm u la te d  th e  c o n s titu tio n  fo r  

the  S t a t e  o f  A l a s k a  w h e n  th e y  sa id  th a t  

" T h i s  c o n s t itu t io n  is d e d ic a te d  to  th e  p r in ­

c ip les  th a t  a ll p erso n s  h a v e  a  n a tu ra l r ig h t  

to  life , lib e r ty , th e  p u rsu it  o f  h ap p in ess , a n d  

th e  e n jo y m e n t  o f  th e  r e w a r d s  o f  th e ir  o w n  

in d u s t r y ;  th a t  a l l  p e rso n s  a r e  eq u a l a n d  e n ­

tit led  to  e q u a l r ig h ts , o p p o rtu n itie s , a n d  p ro ­

te c t io n  u n d e r  th e  l a w ;  *  *  * . "5 4

T h is  t r u ly  is th e  A m e r ic a n  id e a— th e  

A m e r ic a n  tr a d it io n . I t  is  th e  re a so n  fo r  

o u r  n a t io n ’s b e in g ;  it  h a s  been  A m e r ic a ’s 

s t re n g th . B u t  to d a y  in  A la s k a  th a t  id e a  

h as  b e co m e  a n  ab u sed  p h ra s e . T h e  r e a l i ty  

b eh in d  i t  h a s  b e en  o b s c u re d  by  the  c o u r t 's  

d e c is io n  in  th is  c a s e ;  so m e  o f  its p o w e r  

an d  m e a n in g  h a v e  been  lo s t. T h o s e  p e rso n s  

w h o  e x e r c is e  th e ir  in h e re n t  r ig h t  to  d ir e c t  

th e  d e s t in y  o f  th e ir  c h i ld re n  m u st n o w  p ay  

th e  p r ic e  o f  b e in g  d e n ie d  th e  eq u a l r ig h ts  

to  w h ic h  th e  c o n s t itu t io n  sa y s  th e y  a r e  e n ­

titled .

T h is  c o u r t 's  d e c is io n  is  a  g r a v e  in ju s t ic e  

to  m a n y  c it iz e n s  o f  t h i s ’ s ta te .

T h e  ju d g m e n t  b e lo w  sh o u ld  b e  a ffirm ed .

54. A la s k a  C on st, a r t . I ,  J  L .


