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In the early 1980s, several inmates incarcerated in Alaska's correctional 
institutions sued the state alleging that some if not all of the conditions 
of their confinement were unconsitutional. Although the superior court 
found no conditions of confinement at that time to be unconstitutional, it 
did find that the conditions might become unconstitutional at some 
future unspecified date. Despite the fact that the plaintiffs failed to 
present any proof of unconsitutional conditions of confinement, the court 
decided, and in some cases the state agreed, to allow the court to dictate 
the conditions of confinement either through the settlement agreements 
or the court's orders and decisions. This agreement required the 
department to hire and pay for monitors (at rio small cost) to ensure that 
the conditions were being met.

Since the time the lawsuit was first filed, any potential unconstitutional 
conditions have been rectified and continued court intervention is 
unnecessary. With the state's declining revenue picture, we can no longer 
continue to provide more than is consitutionally required.

HCR 28 urges the Governor to direct the Attorney General to take whatever 
steps are necessary to dissolve or modify the Cleary partial settlement 
agreements, court orders, and decisions in this case.
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Declaration of Rights

when he reluctantly gave handwriting samples to police after they refused his request to 
consult his lawyer.

Section 12. Excessive Punishment

Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishment inflicted. Penal administration 
shall be based on the principle o f reformation and upon the need 
for protecting the public.

The first sentence of this section is drawn verbatim from Article VIII of the U.S. Bill of 
Rights. There has been little litigation over the constitutionality of fines and bail at either 
the federal or state level. The provision is understood to mean that bail may not be set 
higher than the amount necessary to assure the defendant’s presence at trial (John Doe 
v. State, 437 P.2d 47, 1971). Thus, a judge may not seek to keep a person incarcerated 
by setting an unreasonably high bail.

While a definition of "cruel and unusual punishment" clearly includes torture and other 
forms of barbarous treatment, it has been expanded over the years to encompass 
punishments that are grossly disproportionate to the seriousness of the crime and to the 
denial of needed medical treatment (including psychiatric care) to prisoners. Indeed, 
some state constitutions contain, in addition to or instead of a prohibition against cruel 
and unusual punishment, an explicit requirement that penalties be scaled to the offense.

In Alaska, a traditional Eskimo convicted of murder claimed that his imprisonment in any 
facility other than the Bethel jail amounted to cruel and unusual punishment because he 
spoke Yupik and virtually no English, ate a Native diet which was unavailable in other 
prisons, and had no experience outside the traditional life of Natives in southwest Alaska. 
The court was unsympathetic to his claim (Abraham v. State, 585 P.2d 526, 1978), as it 
was to the claim b)' another prisoner that the denial of conjugal visits was a form of cruel 
and unusual punisument (McGinnis v. Stevens, 543 P.2d 1221, 1975).

The second sentence of this section, requiring that penal administration be based on the 
principle of reformation and the need to protect the public, has no counterpart in the U.S. 
Constitution, as it expresses a progressive ideal of prison reform that became popular in 
the late 1800s. Alaska is one of several states with a constitutional commitment to
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Article I

humane and rehabilitative treatment of prisoners (for example, Oregon’s constitution, 
Article I, Section 15, states: "Laws for the punishment of crime shall be founded on the 
principles of reformation, and not of vindictive justice").

The record is clear that in embracing the principle of reformation, delegates to Alaska’s 
constitutional convention did not intend to abolish capital punishment (by means of the 
argument, in the words of Delegate George McLaughlin, "that you cannot reform a dead 
man"). Delegate James Doogan stated that the reformation language "was more or less 
advisory or instructive to the penal institutions." Nonetheless, the Alaska Supreme Court 
has interpreted it to mean that state prisoners in Alaska have a constitutional right to 
rehabilitation services (Rust v. State, 584 P.2d 38, 1978). This right was clarified in the 
Abraham case: the Eskimo who failed to convince the court that his incarceration outside 
of the Bethel area was unconstitutional, did convince the court that he had a constitutional 
right while in prison to rehabilitative treatment for his alcoholism, as such treatment was 
the key to reforming his criminal behavior (Abraham v. State, 585 P.2d 526, 1978).

Alaska’s supreme court has enunciated specific sentencing goals that are inherent in the 
twin constitutional principles of prisoner reformation and public protection. Known as 
the "Chaney criteria," these are the "rehabilitation of the offender into a noncriminal 
member of society, isolation of the offender from society to prevent criminal conduct 
during the period of confinement, deterrence of the offender himself after his release from 
confinement or other penological treatment, as well as deterrence of other members of the 
community who might possess tendencies toward criminal conduct similar to that of the 
offender, and community condemnation of the individual offender, or in other words, 
reaffirmation of societal norms for the purpose of maintaining respect for the norms 
themselves" (State v. Chaney, ATI P.2d 441, 1970). It has declared that the last of these 
sentencing goals, reaffirmation c f societal norms, may not be used as a guise for 
retribution, which has no place in Alaska’s constitutional scheme (Smothers v. State, 579 
P.2d 1062, 1978).

The high court has upheld presumptive sentences adopted by the legislature 
(AS 12.55.125 - 175) against challenges that they conflict with this section of the 
constitution and that they unconstitutionally infringe on the power of the judiciary (Nell 
v. State, 642 P.2d 1361, 1982).

Penal administration in Alaska has been greatly affected in recent years by a longstanding 
class action suit brought by prisoners against the state alleging that overcrowding and
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Declaration of Rights

other substandard prison conditions violated state statutes and regulations as well as 
federal and state constitutional provisions, including this section. Orig inally filed in 1981 , 
the suit fo llowed the pattern o f  such suits in many other states. It spawned an enormous  
amount o f  litigation and negotiation that was not entirely settled a decade later. T h e  court 
orders and negotiated agreements that have emerged from  this so -ca l led  C le a ry  case 
(M ic h a e l C lea ry , e l a l. v. R ob e rt Smith, et a i ,  Superior Court , Th ird Judicia l D istrict , N o .  
3 A N -8 1 - 5 2 7 4 ) ,  have, among other things, clarified and expanded the role o f  rehabilitation 
programs in A laska ’s prison system.

Section 13. Habeas Corpus

The privilege of the writ of habeas corpus shall not be suspended, 
unless when in cases of rebellion or actual or imminent invasion, 
the public safety requires it.

A  writ o f  habeas corpus is a means by which a person in ja il may have the legality o f  his 
detention reviewed by a court. It is not a device to determine guilt o r  innocence ; rather, 
it is intended to determine whether due process was observed when a person was ja iled . 
Th is  is perhaps the oldest and most famous safeguard o f  personal liberty in the Ang lo -  
American judicial tradition. Protection from the suspension o f  the writ o f  habeas corpus  
is found in the U .S . Constitution (A rtic le  I, Section 9 )  and the other state constitutions. 
Th is  version differs from conventional statements o f  the right by the addition o f  "actual 
or imminent" before invasion, to account for the conditions o f  modern warfare.

Section 14. Searches and Seizures

The right of the people to be secure in their persons, houses and 
other property, papers, and effects, against unreasonable searches 
and seizures, shall not be violated. No warrants shall issue, but 
upon probable cause supported by oath or affirmation, and 
particularly describing the place to be searched, and the person 
or things to be seized.

Here is the search-and-seizure article o f  the U .S .  B ill o f  R ights (A rt ic le  IV ) ,  w ith the 
addition o f  the words "and other property" and altered punctuation. A lthough  this
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