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P A R T I C I P A N T S  I N : JU N E A U
O B S E R V E O B S V /  HBf- 1 1 4  7

(?07) 000-0000 
O B S V . HB ■ 1.1 4  
7 (9070000-0000

O B S V .  HB.. 1 1 4 .  ••
(907)000-0000. 

O B S V .  HB: 1 1 4 •
(907)000-0000 

O B S V .  HB 1 1 4
(907)000-0000 

O B S V .  HB 1 1 4
(907)000-0000 

O B S V .  HB 1 1 4
• (907)000-0000 

O B S V . HB 1 1 4
(907)000-0000 

O B S V .  HB 1 1 4
(9.07)000-0000 

O B S V . HB 1 1 4
(907)000-0000 

O B S V .  1-IB 1 1 4
(907)000-0000 

O B S V . HB 1 1 4
(907)000-0000 

O B S V ,  HB 1 1 4
(907)000-0000 

O B S V ,  I-IB 1 1 4
 (907)000-0000

O B S V ,  HB 1 1 4
(907)000-0000 

O B S V . HB 1 1 4
(907)000-0000 

O B S V ,  HB 1 1 4
<907)000-0000

O B S E R V E

O B S E R V E

O B S E R V E

O B S E R V E

O B S E R V E

O B S E R

O B S E R V E

OBSERVE

OBSERVE

>000-0000

P A R T I C I P A N T S  I N  -. MATSU 
1 MS D I X I E

PO B  3 8 2
LIG i"! i

9 9 6 9 4  ( 9 0 7 ) 8 9 2 - 8 0 0 4



H O U S E  C O M M I T T E E  R E P O R T

(7)

Date Referred: February 10, 1993 F U R T H E R  R E F E R R A L S :  Finance

Date of Committee Action: 3 - 1 - 9 3

The JU D IC IA R Y  Committee considered: HB 97

H O USE B IL L  NO. 97 PA R EN TA L C A R E  FOR C H ILD  IN  S T A T E  CUSTO D Y
"An Act clarifying the responsibilities of the Department of Health and Social Services and parents for children 
who are committed to the custody of the department and are placed by the department with the parents; and 
providing for an effective date."
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H E A L T H .  E D U C A T I O N  A N D  S O C I A L  S E R V I C E S  C O M M I T T E E

ALASKA STATE LEGISLATURE 
HOUSE OF REPRESENTATIVES

STATE CAPITOL, JUNEAU 99801
(907) -465-3759

TO: Representative Brian Porter
Judiciary Committee Chairman

FR: Representative Cynthia D. Toohey
Representative Con Bunde 
HESS Committee Co-Chairs

DA: February 10, 1993

RE: Request for Scheduling HB 97 (An Act clarifying the
responsibilities for the Department of Health and Social 
Services and parents for children who are committed to the 
custody of the Department and are placed by the Department 
with the parents; and providing for an effective date)

This is to respectfully request that you schedule HB 97 before the 
House Judiciary Committee at your earliest convenience.

HB 97 clarifies the responsibilities of the Department of Health 
and Social Services and parents for children who are committed to 
the custody of the Department and are placed by the Department with 
the parents.

In the August 1991 decision in the case of In re E.A.O.. the Alaska 
Supreme Court ruled that the Department must pay for the medical 
costs of children in state custody even though the children live 
with their parents.

The consequences of this decision are enormous. The state will be 
responsible for substantial expenses in medical care, and may be 
held liable for other costs such as food, shelter, and education.

HB 97 requires the parent to provide and pay for food, shelter, 
education and medical care for the child.

HB 97 passed the House HESS Committee with 7 "do pass" votes.

If you have any additional questions regarding this legislation, 
please contact our committee staff, Lynne Smith at 465-6825. Thank 
you for your consideration.



J E A L 1 I L  F . n t j r  a t t o m  a n d  S O C I A L  S E R V I C E S  C O M M U T E S

ALASKA STATE LEGISLATURE
koUSE 0l: REPRESENTATIVES

P.O. BOX V, JUNEAU 998 U 
(907) 465-3759

HB 97

CLARIFYING PARENTAL RESPONSIBILITIES 

FOR A CHILD IN STATE CUSTODY

HB 97 clarifies the responsibilities of the Department of Health 
and Social Services and parents for children who are committed to 
the custody of the department and are placed by the department with 
the parents.

The bill responds to an Alaska Supreme Court decision that will 
incur new and substantial costs to the state.

In the August 1991 decision in the case of In re E.A.O.. the court 
reversed a lower court decision and ruled that the state must pay 
for the medical costs of a child in state custody even though the 
child lives with his or her parents.

Prior to this decision, the state interpreted the lav/ to pay for 
medical care costs of children in physical custody of the state. 
Holding the state responsible for medical costs of children in its 
custody who are placed at home would result in less protection for 
these children and other children in need of aid.

The ramifications of this decision may also lead to the state's 
being held liable for other costs of child rearing such as food, 
shelter, and education.

HB 97 will free the state from the fiscal complications arising the 
August 1991 court decision.

S^0<\SC/C
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and Social Services strongly supports 
HB 97, which clarifies the responsibilities of the Department 
for children committed to its legal custody who continue to 
reside with the parent or parents. The Eill amends AS
47.10.084 (a) to expressly require a parent or parents to 
provide for the day to day care of their children if the 
children are residing with them when the stace has legal 
custody as a result of child protection services purposes.

This bill was made necessary as a result of the Alaska Supreme 
Court ruling in the case of In re E.A.O. , 316 P. 2d 1352
(Alaska 1991) , in which the court ruled that the current AS
47.10.084 requires the Department to pay for medical costs 
associated with the care of children, even though they live 
with their parents. The Department has never interpreted the 
statute in this manner in the past. Therefore, absent an 
amendment, the Department will incur substantial additional 
financial expenses for these medical costs and may also be 
exposed to legal suits to resolve the responsibility for other 
costs of child rearing, including food, shelter, and 
education, while a child is placed at home by the Department. 
The'Department has rot budgeted for these types of costs, and 
these cost would significantly 'impact our budget, as well as 
the Medicaid budget. Although the court did acknowledge a 
possible right of reimbursement from the parents, the 
collection would not be practical nor cost effective.

The bill provides for a retroactive effective date to August 
30, 1991, the date that the court issued its ruling. A
retroactive effective date is necessary to avoid the 
additional unbudgeted expenses and to resolve a legal question 
as to the Department's responsibilities for other expenses, 
such as shelter, which the court did not directly address in 
its decision.

PP-95-04

I-̂ SS



PP-93-04

Position Paper 
page 2 
HB 97

Department's Position The Department of Health and ‘Social 
Services urges the passage of this bill.

Recommended: Q _________  Dace : ̂ A s / r f - ^

Deborah R. Wing, Director x
Division of Family and Youth Services

Approved: ^    Date: X/ ^ ~ A ^

/k Theodore A. Mai a MD, MPH 
(/ Commissioner

Deoartment of Health and Social Services



§ 47.10.084 Welfake, Social Services & Institutions § 47.10.120

p re d isp o s it io n  re p o r t w i l l  be a v a i la b le  to th em  n o t le s s  th a n  10 d a y s  
b e fo re  th e  d isp o s it io n  h e a r in g .

(d) F o r  p u rp o se s  o f th is  se c t io n  " p a re n ts ” m ean s th e  n a tu r a l o r 
a d o p t iv e  p a re n ts , a n d  a n y  le g a l g u a rd ia n , r e la t iv e , o r o th e r  a d u lt  
p e rso n  w i th  w hom  th e  c h i ld  h a s  re s id e d  and  w ho  h a s  a c te d  a s  a  p a re n t 
in  p ro v id in g  fo r th e  c h i ld  lo r  i  c o n tin u o u s p e r io d  o f t im e  be fo re  th is  
a c t io n . (§ 26 ch 63 S L A  1977; am  § 17 ch  57 S L A  1991)

E ffe c t  o f  a m e n d m e n ts .  — T he 1991 
a m en d m en t, effective S ep tem ber 15,1991, 
in  subsec tion  (a), in se rted  "a  v ictim  im ­

pact s ta te m e n t rep o rtin g  th e  inform ation  
se t out in  A S 12.55.022” and added the 
second sen tence.

S e c . 47.10.084. L e g a l c u s t o d y ,  g u a r d ia n s h ip ,  a n d  r e s i d u a l  p a ­
r e n t a l  r i g h t s  a n d  r e s p o n s ib i l i t i e s .

N O T E S  T O  D E C IS IO N S

D e p a r tm e n t ’s  re s p o n s ib i l i ty  fo r  placed a t  hom e or in  a  foster hom e. L.O. v. 
m e d ic a l  c o s ts .  — T he d e p artm en t is re- S ta te , 816 P .2d 1352 (A laska Ct. App. 
sponsib le  for th e  m edical costs of ch ild ren  1991). 
in  i ts  custody, w h e th e r the  ch ild ren  a re

S e c . 4 7 .1 0 .0 9 7 .  F in g e r p r in t i n g  o f  m in o r s ,  (a) A  p e a c e  o f f i c e r  
m a y  f i n g e r p r i n t  a  m i n o r  u n d e r  t h e  s a m e  c i r c u m s t a n c e s  a s  a n  a d u l t  
m a y  b e  f i n g e r p r i n t e d .

(b) F i n g e r p r i n t  r e c o r d s  t a k e n  u n d e r  t h i s  s e c t i o n  a r e  n o t  s u b j e c t  to  
A S  4 7 .1 0 .0 9 0 .  (§ 3 c h  1 2 1  S L A  1 9 8 S ; a m  § 1 c h  3 2  S L A  1 9 9 1 )

E ffe c t  o f  a m e n d m e n ts .  — T he 1991 
a m en d m en t, effective Sep tem ber 9, 1991, 
rew ro te  th e  section.

S e c . 4 7 .1 0 .1 2 0 .  S u p p o r t  o f  m i n o r ,  (a) W h e n  a  c h i l d  i n  n e e d  o f  a i d  
o r  a  d e l i n q u e n t  m i n o r  i s  c o m m i t t e d  u n d e r  t h i s  c h a p t e r ,  t h e  c o u r t  
s h a l l ,  a f t e r  g i v i n g  t h e  p a r e n t  o r  l e g a l  g u a r d i a n  a  r e a s o n a b l e  o p p o r t u ­
n i t y  t o  b e  h e a r d ,  a d j u d g e  t h a t  t h e  p a r e n t  o r  g u a r d i a n  p a y  t o  t h e  d e ­
p a r t m e n t  i n  a  m a n n e r  t h a t  t h e  c o u r t  d i r e c t s  a  s u m  t h a t  i s  b a s e d  o n  t h e  
f e e  s c h e d u l e  a d o p t e d  u n d e r  A S  4 4 .2 9 .0 2 2  t o  c o v e r  i n  f u l l  o r  i n  p a r t  t h e  
m a i n t e n a n c e  a n d  c a r e  o f  t h e  c h i l d  o r  m i n o r .

(b )  I f  a  p a r e n t  w i l f u l l y  f a i l s  o r  r e f u s e s  t o  p a y  t h e  s u m  f i x e d ,  t h e  
p a r e n t  m a y  b e  p r o c e e d e d  a g a i n s t  a s  p r o v id e d  b y  l a w  i n  c a s e s  o f  f a m i l y  
d e s e r t i o n  a n d  n o n s u p p o r t .

(c) T h e  s u m  c o l l e c t e d  f r o m  a  p a r e n t  u n d e r  t h i s  s e c t i o n  s h a l l  b e  
d i r e c t l y  c r e d i t e d  t o  t h e  g e n e r a l  f u n d  o f  t h e  s t a t e .

(d) [ R e p e a l e d , §  28 ch 9 0  S L A  1 9 9 1 . ] (§ 13  a r t  I  c h  1 4 5  S L A  1 9 5 7 ; 
a m  § 1 c h  3 1  S L A  1 9 5 9 ; a m  § 1 c h  141  S L A  1 9 5 9 ; a m  § 2 3  c h  6 3  S L A  
1 9 7 7 ; a m  § §  8 8 , 8 9  c h  1 3 8  S L A  1 9 8 6 ; a m  § 2 8  c h  9 0  S L A  1 9 9 1 )

1 9 ^ 3 .  C.U.I71 [} I f r J l L ' t



§ 47.10.084 A l a s k a  S t a t u t e s § 47.10.084

Sec. 47.10.034. Legal custody, guardianship, and residual pa­
rental rights and responsibilities, (a) When a child is committed 
under AS 47.10.080(b)(1) or (c)(1) to the department or released under 
AS 47.10.080(b)(2) or (3) or (c)(2) to the child’s parents, guardian, or 
other suitable person, a rek.tionship of legal custody exists. This rela­
tionship imposes on the department and its authorized agents or the 
parents, guardian, or other suitable person the responsibility of physi­
cal care and control of the child, the determination of where and with 
whom the child shall live, the right and duty to protect, train and 
discipline the child, and the duty of providing the child with food, 
shelter, education, and medical care. These obligations are subject to 
any residual parental rights and responsibilities and rights and re­
sponsibilities of a guardian if one has been appointed. When parental 
rights have been terminated, or there are no living parents and no 
guardian has been appointed, the responsibilities of legal custody in­
clude those in (b) and (c) of this section. The department or person 
having legal custody of the child may delegate any of the responsibili­
ties under this section, except authority to consent to marriage, adop­
tion, and m ilitary enlistment may not be delegated. For purposes of 
this chapter a person in charge of a placement setting is an agent of 
the department.

(b) When a guardian is appointed for the child, the court shall spec­
ify in its order the rights and responsibilities of the guardian. The 
guardian may be removed only by court order. The rights and respon­
sibilities may include, but are not limited to, having the right and 
responsibility of reasonable visitation, consenting to marriage, con­
senting to m ilitary enlistment, consenting to major medical treat­
ment, obtaining representation for the child in legal actions, and mak­
ing decisions of legal or financial significance concerning the child.

(c) When there has been transfer of legal custody or appointment of 
a guardian and parental rights have not been terminated by court 
decree, the parents shall have residual rights and responsibilities. 
These residual rights and responsibilities of the parent include, but 
are not limited to, the right and responsibility of reasonable visita­
tion, consent to adoption, consent to marriage, consent to military 
enlistment, consent to major medical treatment except in cases of 
emergency or cases falling under AS 09.65.100, and the responsibility 
for support, except if  by court order any residual right and responsibil­
ity has been delegated to a guardian under (b) of this section. (§ 26 ch 
63 SLA  1977)

NOTES TO DECISIONS

T h e  p h r a s e  " r e a s o n a b l e  v i s i t a t i o n "  
in  s u b s e c t io n  (c ) d o e s  n o t  im p ly  a n  a b ­
s o l u t e  r i g h t  to  v i s i t a t i o n ;  th is  sec tio n  
sh o u ld  b e  re a d  in  c o n ju n c tio n  w ith  th e

re s t of th e  ch ap te r to allow  p a ren ta l v isits 
to be b a rred  w hen th e  v is its a re  not in the 
best in te re s ts  o f the child . K.T.E. v. S ta te , 
689 P.2d 472 (A laska  1984).
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MEMORANDUM State of Alaska
to: Elmer Lindstrom

Department of Health and 
Social Services 

Juneau, Alaska

Department of Law

date: January 5, 1993

PILE NO.:

TEL NO.: 2 6 9 -51 0 0

subject: Legislation

Dianne Olsen
Assistant Attorney General 
Human Services Section

Last year, the department introduced legislation to
modify AS 47.10.084, which outlines the responsibilities of the 
department to children in its legal custody. The statute states 
that when the department has legal custody of a child, it has

the responsibility of physical care and control of 
the child, the determination of where and with whom 
the child shall live, the right and duty to 
protect, train and discipline the child and the 
duty of providing the child with food, shelter, 
education, and medical care.

In the case of In the Matter of B.A.O.. 816 P. 2d 1352 (Alaska
1991) , the department had argued that when children in state 
custody are placed by the department in the home of their parents, 
it is the parents who are responsible for such things as food, 
shelter, education, and medical care. The Alaska Supreme Court, on 
the basis of strict statutory construction, disagreed. Therefore, 
the legislation was introduced to modify the statute. Although the 
legislation did not pass last year, we urge the department to work 
toward getting it introduced and passed this year.

Since the E.A.O. decision, defense attorneys have been
relying upon the decision to make requests for the Department of 
Health and Social Services to pay for various expenses of children 
and their families when those children are in the legal custody of 
the state. In Anchorage, defense attorneys have filed motions in 
at least two cases to require the department to pay for housing 
costs of children and their parents. The department has resolved 
those cases prior to a judicial ruling. In Kenai, a defense 
attorney used the decision to support a request that the department 
pay for unapproved counseling costs for a child. The department 
was willing to arrange for counseling at an agency with which it 
had a contract', but the parents arranged for the child to be in 
counseling with someone with whom it did not have a contract and 
for whom federal funds would have been unavailable.
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Although there have not been a large number of cases 
where such requests have been made, it is clear that defense 
attorneys will continue to make the argument that the department is 
required to pay for food, shelter, housing, and medical care no 
matter where the child resides. For instance, if a child in the 
custody of the state lives at home and that child suffers an 
injury, the department is responsible for payment for the medical 
expenses. Because the child is not in foster care, the child is 
not likely to be eligible for medicaid funds. Therefore, the 
expenses will come from the department's limited budget.

Please let me know if there is any further information 
that would be helpful to you.
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