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ALASKA DEPARTMENT OK REVENUE
PERMANENT FUND DIVIDEND DIVISION
ANALYSIS OF CS HB 75 (JUD ) (Q-LS0372\))
January 18, 1994

This committee substitute substantially expands allowable absences to enable residents
to remain eligible for a dividend while absent from Alaska to accompany an individual
who, by virtue of their maintenance of residency in another state, has declared that they
intend to go somewhere other than Alaska to remain permanently. The resident's
departure with that non-resident spouse would strongly suggest that the resident would
again follow the non-resident when the non-resident retired to their state of residency,
making the resident's declared "intent” suspect.

Allowing residents to maintain eligibility for the dividend program based on accompanying
a nonresident member of the military would likely increase the population of eligible
applicants by as many as several thousand by:

a encouraging virtually all current non-resident spouses of ,ion-resident
military members living in Alaska to declare Alaska residency, knowing that
they and their children will continue to remain eligible once they leave the
state;

b. substantially increasing the number of dividends issued to individuals living
out of state;

C. substantially increasing the likelihood of paying individuals who have taken
ail the proper steps to establish and maintain Alaska residency without truly
having the actual requisite intent to remain permanently or to return to
Alaska to remain permanently.

This committee substitute version would also generally eliminate the ability of a resident
spouse to piggy-back onto the allowable absence of their resident spouse, except inthose
cases where an allowably absent individual is a member of the military. Section 1 would
require the department to simply ignore certain facts relevant to confirming an individual's
intent. This opens a wide door to fraudulent filings and compromises the ability of the
Department to ensure compliance with the principal eligibility requirement, the intent to
remain in Alaska permanently.

On December 16, 1993, Superior Court Judge Dana Fabe upheld the department's
position that accompanying a non-resident militan/ member on an absence does not in
itself allow an individual to remain eligible for a dividend. Judge Fabe concluded that
"there is a rational relationship between the expressed legitimate purposes of the
Dividend program, on the one hand, and , on the other, ... for denying an "allowable
absence" exception to residents who accompany their nonresident spouses on allowable
absences." [p. 17, Zeiler v. State of Alaska, 3AN-92-1567 Civil] She went on to agree
that, "It is reasonable to allow residents to "piggyback™ onto an allowable absence of a
resident spouse, because the fact that the spouse is still a resident is a factor tending to
show "an intent to return to Alaska and remain permanently in the state". That factor
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ALASKA DEPARTMENT OF REVENUE
PERMANENT FUND DIVIDEND DIVISION
ANALYSIS OF CS HB 75 (JUD) (8-LS0372\J)
January 18, 1994

does not exist for residents who accompany nonresident spouses out of state. For the
same reason, it is reasonable to require additional proof of intent from a Dividend
applicant whose spouse is not a resident, [pp.17-18, Zeiler v. State of Alaska, 3AN-92-
1567 Civil]

In addition, as long as residency for purposes of the dividend program is defined in terms
of allowable absences, the prohibition from considering the residency of an individual's
spouse proposed in section 1 of this committee substitute conflicts with the "piggyback™
amendment proposed in section 2, as pointed out by Judge Fabe in her decision.

As reflected in section 1(b), Chapter 21, SLA 1980, the original intention of the dividend
program was in part "to encourage persons to maintain their residence (not just
residency) in Alaska and to reduce population turnover in the state."[emphasis and
commentadded] Significantly expanding the allowable absence provisions, sending more
and more dividend dollars to individuals living out of state, is not consistent with the
stated intent of the program. Expanding allowable absence encourages individuals to
declare Alaska residency while simply passing through Alaska simply to qualify for a
unique economic benefit. This effect is also at odds with the intent of the program "to
reduce population turnover in the state.” It is clear from the intent in the enabling
legislation that the dividend program was never intended to pay people who simply
passed through Alaska.
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Representative Hdon Mulder
CSB7HUD) » I%&él1
January 14

Sponsor Statement
CSHB 75 (JUuD)

OVERVIEW

For the past few years, several Alaskan residents have been unfairly denied
their permanent fund dividends or put into a lengthy review process due to the fact
that they were married to a non-resident. Most often, these individuals got married
to a member of the U.S. military while on assignment here in Alaska. After their
marriage, the Permanent Fund Division considered their intent to remain to be in
guestion. This led to the individual being put into the review process and usually
being denied their dividend.

Substantial changes were made to the PFD application process and eligibility
in 1992, when HCSCSSB 327 am H (Ch. 4 SLA 1992) passed the 17th Legislature.
Included in this legislation were changes that were designed to correct this problem.
In the bill, AS 43.23.015(a) was amended to state that the residency of an individual's
;pouse could not be a principal factor in determining the residency of an individual.

A suit was filed by five residents, Zeiler v. State, Permanent Fund Division,
over this issue in 1992. A ruling was issued in late 1993 that rejected some portions
of the plaintiffs' claims, but has been resubmitted for clarification.

In the suit, there is an estimated 800 people who were refused dividends for
having a spouse who was a non-resident. Though changes were made to help
correct this with HCSCSSB 327 am H, there is still some ambiguity in the statutes
that continues to hamper applications from resident spouses and dependents of
non-residents.

WHAT HB 75 DOES

CSHB 75 (JUD) begins by amending AS 43.23.015(a) to state that "the residency
of an individual's spouse may not be a factor relied upon by the commissioner in
determining the residency of the individual." Previously, this section stated that
the residency of on individual's spouse may not be the principal factor relied upon
by the commisioner for determination of residency.

In addition, the bill amends AS 43.23.095(8) dealing with the acceptable



Representative Hdon Mulder
CIB7HBUD) %
January 14,

reasons for absence from Alaska while still maintaining eligibility for the PFD. In
subsection (C), instead of "military service", the section would read "service in the
military forces of the United States or to accompany as a spouse or dependent a state
resident or nonresident serving in the military forces." This should firmly establish
the legislative intent of the changes made in 1992, namely that a resident of Alaska
should not be denied their permanent fund simply because their spouse is a non-
resident provided they meet all other qualifications. Naturally, these individuals
would still be held accountable for all other PFD eligibility requirements, such as the
two year return requirement, etc.

Military personnel and their families are an important part of Alaskan
communities and the economy. The rights of these individuals as Alaskans should
be protected as much as any other Alaskan resident.
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CS FOR HOUSE BILL NO. 75( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
FIGHTEENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

SponsoKs): REPRESENTATIVES MULDER, Martin

A BILL
FOR AN ACT ENTITLED
"An Act relating to eligibility for permanent fund dividends for certain individuals
who are absent from the state; and providing for an effective date."

BE [T ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 43.23.015(a) is amended to read:
(@ The commissioner shall adopt regulations under the Administrative

Procedure Act (AS 44.62) for determining the eligibility of individuals for permanent
fund dividends. The commissioner may require an individual to provide proof of
eligibility, and the commissioner may use other information available from other state
departments or agencies to determine the eligibility of an individual. The commissioner
shall consider all relevant circumstances in determining the eligibility of an individual.
However, the residency of an individual's spouse may not be a [THE PRINCIPAL]
factor relied upon by the commissioner in determining the residency of the individual.

* Sec, 2. AS 43.23.095(8) is amended to read:

(8) "state resident” means an individual who is physically present in the state

. *P CSHB 75( )
New Text Underlined (DELETED TEXT BRACKETED]



© 0 N O O A W N R

© 8 B b

14
IS
16

WORK DRAFT WORK DRAFT WORK DRAFT

with the intent to remain permanently in the state under the requirements of
AS 01.10.055 or, if the individual is not physically present in the state, intends to
return to the state and remain permanently in the state under the requirements of
AS 01.10.055, and is absent only for any of the following reasons:
(A) vocational, professional, or other specific education for
which a comparable program was not reasonably available in the state;
(B) secondary or postsecondary education;
(C) fMILITARY!I service in the military forces of the United
States or to accompany as a spouse or dependent a state resident or
nonresident serving in the military forces of the United States;
(D) medical treatment;
(E) service in Congress;
(F) other reasons which the commissioner may establish by
regulation; or
(G) service in the Peace Corps;
* Sec. 3. This Act takes effect January 1, 1994.

75( ) *2x
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ALASKA DEPARTMENT OF REVENUE
PERMANENT FUND DIVIDEND DIVISION

PROCEDURAL DIFFERENCES IN PROCESSING APPLICATIONS

FROM MEMBERS OF THE UNIFORM SERVICES
As of August 6, 1993

Application Question

Question 9 on the 1993 Adult application asked whether or not the applicant was a
member of the uniformed services.

Rationale: Members of the Uniform Services are required to declare to their employer

their state of legal residency. This relatively unique declaration provides
confirmable evidence of the individual’s residency and Intent. While there
are many occupations in Alaska that may involve a relatively temporary duty
assignment to Alaska, we are not aware of any other where the employer
requires each employee to declare a state of residence.

Accordingly, the Department adopted 15 AAC 23.173(g)(3). That regulation
states, "Proof bearing on an individual's Intent to remain permanently in
Alaska might be any proof acceptable to the department, including ...
employment and unemployment records including a copy of the leave and
earnings statement of a military member for (A) December of the year before
the qualifying year; and (8) the most recent month."

Beginning In 1993 the PFD Division began independently confirming this
declaration Information directly with the U.S. Departments of Defense and
Transportation, eliminating the need for 9,648 members of the Uniform
Services to provide copies of their Leave and Earning Statements (LES) with
their applications. The residency of the remaining 5,168 members of the
Uniform Services could not be confirmed directly with the U.S. Departments
of Defense and Transportation. Consequently, we asked those applicants to
provide copies of their December 1991 and most recent LES. Of those,
2,866 applicants provided a December 1991 and current LES reflecting
Alaska as their state of residency, 289 provided an LES showing another
state of residency and 2,013 had yet to respond as of August 2,1993.

Regulations

15 AAC 23.143(h) states "An individual who when signing an application knows the
individual will be departing Alaska at a specific time to a specific destination for a reason
other than one allowed by 15 AAC 23.163(c) does not have the intent to remain
permanently in Alaska and is not eligible for a dividend. An individual whose ineligible
spouse is a member of the uniformed services of the United States and whose spouse
receives orders to depart Alaska dated on or before the date the individual signed an
application le not eligible for a dividend if the Individual departs within 180 days of signing
an application".

—
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ALASKA DEPARTMENT OF REVENUE
PERMANENT FUND DIVIDEND DIVISION
PROCEDURAL DIFFERENCES IN PROCESSING APPLICATIONS
FROM MEMBERS OF THE UNIFORM SERVICES
As of August 6, 1993

Rationale: While not all Alaska residents with non-resident spouses depart Alaska when
their nonresident spouse departs, historically we have found that the vast
majority do depart. Consequently, this regulation was adopted to establish
a reasonably objective test of those residents' intent to remain. This test can
be and is applied to the spouses of members of the Uniform Services
because the Uniform Services members routinely receive written and dated
transfer orders.

Follow-uo Eligibility Questions

When a member of the Armed Forces is selected for an eligibility determination, the
member will receive a copy of the attached eligibility questionnaire tailored specifically to
the nature of their employment. In accordance with the provisions of
15 AAC 23.163(g)(5), this questionnaire includes a question regarding 'the priority the
Individual gave Alaska on an employment assignment preference list, such as those used
by military personnel.”

Rationale: It makes sense to ask only specific questions relevant to an applicant's
situation. Just as those individuals who are absent attending college are
required to have their school registrar complete and return to the
Department an education verification form, military members are asked for
information pertinent to their particular situation.

Other Requirements and Questions

All other statutory and regulatory eligibility requirements, as well as eligibility inquiries, are
applied in the same manner for members of the Uniformed Services as they are for other
PFD applicants.

Attachment
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ALASKA DEPARTMENT OF REVENUE
PERMANENT FUND DIVIDEND DIVISION

1993 ADULT ELIGIBILITY QUESTIONNAIRE

FOR INDIVIDUALS WHO WERE ABSENT FOR SERVICE INTHE UNITED STATES ARMED FORCES

First Namo J M.I. JLast Name

Address
State ~Zip Code
J | I L
Batch No. DLN
Dear 1S93 Permanent Fund Dividend Applicant: e eecee |

Your permanent fund dividend application has been selected for an eligibility determination. To qualify foran Alaska
permanent fund dividend while absent from Alaska an adult must have been a resident for six months Immediately
before leaving, be absont for an allowable reason, and must show at all times during the absence an intent to return
to Alaska to remain permanently. An adult who has never lived in Alaska cannot claim residency.

The questions in this questionnaire pertain to calendar year 1992, the qualifying year for the 1993 dividend. Please
carefully read the entire questionnaire, answer all questionsand » (o vis e co p e s o fany docum ents requested
If a question is not applicable toyou, write "N/A" as your answer. You should include any additional documents that
you thinkshows you are an eligible Alaskan resident. Please note thatdocumentsyou send musteitherbe the original
or "certified true copies,” Documentation « 1., « be returned. Afteryou have fully answered all questions on this
questionnaire,p\ea” sign and date the questionnaire oo It w ill notbe c¢oonsidered valid

Under 15 AAC 23.173(b), you are required to submit any information requested by the Department of Revenue in
order to determine if you qualify for a 1993 permanent fund dividend. ¢ y o v ¢o 1ot p rovige the reguestes
in form ation w ithin 30 d ays from the date o fth is questionnaire, 16 A A C 23 .17 3 (c)oprovides thatyo urclainm

to & 1993 perm anent fund dividend m ay be denied

Because we review thousands of applications each year, it may be several weeks before we will be able la review
your application. Yourtimely response to this questionnaire is necessary to help complete your application file. It
is our goal to finish our review of all timely filed and complete 1993 applications no later than December31,1993.

Please adviseus i v rruin 5 i1y o v Change youraddressortelephone numbers). Thank you foryourcooperation and
patience.

Sincerely,

Tracy Buck, Supervisor
Dividend Review Unit



Five sue state over
dividend rejection

By DON HUNTER
Daily News reponer

Five Alaskans who were
denied permanent fund divi—
dend checks because their
husbands or wives are not
state residents have sued the
state Department of Reve-—
nue.

The suit filed in Anchor —
age on Thursday seeks to
represent an estimated 800
people who have been re—
fused dividends for similar
reasons. A judge will decide
later whether to certify the
complaint as a class-action
suit.

Plaintiffs Gloria Lynn
Zeiler, Janele Bolls. John B.
Howell. Joyce Herr and San—
dra Broadnax claim the per—
manent fund division®s eligi—
bility rules violate state and
U.S. constitutional eo.uai
rights guarantees as well as
"the right to marry the indi—
vidual of one®s choice, the
right to travel, economic
rights and the right to serve
in the U.S. military." the
suit says.

The suit seeks to repre—
sent "Alaskans who have
been denied PFDs. are a:
risk of being denied PFDs.
or who can only obtain
PFDs by providing informa—
tion beyond that required of
other Alaskans, because
their spouses are non-resi-
-dents”L.

Disputes about the eligi—
bility for dividends of some
residents, largely military
spouses, first arose last year.
In some cases, such as that
of Zeiler. one of the plain—
tiffs in the current suit, the
Revenue Department de—

manded repayment of divi—
dends the family had re—
ceived for seven years.

"They want 518,200 in
back checks for her and her
children, when every year
she completely and forth—
rightly tolcf them exactly
what her situation was."”
said attorney Kenneth Kirk,
who filed the suit.

"One year, they even re—
viewed her eligibility. Then,
in 1990, they suddenly decid—
ed to ask for reimburse—
ment."

Kirk said other similarly
affected people are also
sponsoring the suit. The five
named plaintiffs were
picked because they repre—
sent different categories of
people denied checks be—
cause their spouses are non—
residents.

Recent efforts by lawmak —
ers to protect such individu—
als may be too little or %
late, he said.

“This will take awhile.
These people could easily be
delayed on next year"s
checks.”” Kirk said, "and
frankly, we just don"t trust
the legislature to do any—
thing.

"The case was
file, and we filed it. If the
iegisiature fixes things,
we Il be happy to dismiss it
I*m sure:"

ready to

Tom Williams, director of
the permanent fund divi—
sion. said Friday he had not
seen the suit and could not
comment on it in detail. But
he said the agency has al—
ready changed its policies to
cure some of the complaints.

For example, the agency
no longer rejects an appli—
cant only because the appli—
cant*s wife or husband is a
non-resident. Williams said.
A bill passed by the state

Senate and awaiting action
in the House writes the same
policy into law. he said.

“qt doesn"t say we can't
look at it." Williams said,
but if the agency leams that
an applicant™s spouse is a
non-resident, it has to con—
sider other factors in decid—
ing his or her eligibility for
a dividend.

The recent changes clear
up most problems for resi—

dents living in Alaska who
happen to be married to
people who are not resi—

dents. a category that many
military dependents fit into.
Williams said.

It does not. however, ad-—
dress situations where an
Alaska resident moves out
of state with a non-resident

for example, if a person
who marries someone in the
military here, then Ileaves

with them when they are
transferred. The permanent
fund division might well
consider the Alaskan not eli—
gible for a dividend, accord—
ing to Williams.

The plaintiffs in the Zeil—
er suit'include Zeiler. a 30-
year Alaska resident who
iived outside Alaska from
1982 to 1989 with her Air
Force husband; Bolls, who
also lived outside Alaska
with her military husband;
Howell, who remained in
Alaska after his wiff had to
leave the state for medical
reasons; Herr, who moved to
Alaska in 1989 but has been
refused dividends because
her husband 1is a non-resi—
dent: and Broadnax, a 26-
vear Alaskan who moved
out of state with her mili—
tary husband and was de—
nied a dividend last year.

After first being denied a
1991 dividend, Howell was
approved, but might have to
provide additional informa—
tion to get this year"s divi—
dend. the suit says.



5 Alaskans denied fund checks sue state

By,BEN WEAR
"TIMES WRITER

A group of Alaskans denied
"Permanent Fund checks because
their spouses were not officially
Alaska residents sued the state
Thursday to get their checks and
.throw out regulations they say
iare unconstitutional .

The class-action lawsuit, filed
“my five people on behal fof several
hundred*others whose checks
were delayed or withheld by the
, state, is the latest round in a con-
-troversy. that began last fall. The
Permanent Fund dividend divi—
sion denied checks to 800 appli—
cants and held up 845 more for
review after a computerized cross—
check showed they were married
to non-residents.

Since then, the dividend divi-
esion has admitted iterred in
denying checks to longtime resi—

dents who married non-residents,
usually soldiers stationed here
temporarily who continue to vote
in their home state. And Tom
Williams, director of the dividend
division in the Department of
Revenue, issued a policy change
designed to mollify another

group: non-resident spouses who .

moved here with a non-resident,
then applied for Permanent Fund
checks alter the one-year qualify—
ing period.

The department had denied
that group the $931.34 checks
last year on the assumption that
their spouses “decision to main—
tain residency elsewhere was evi—
dence they do not intend to be
lifelong Alaskans. Williams
changed the policy to remove that
assumption.

Now, a bill is moving through
the Legislature that would put
that policy into law. Despite those

signs of progress, the attorney
who filed the lawsuit said it isstill
necessary for several reasons.

“The division3 policy can be
changed very easily,”’Kenneth
Kirk said Friday. As for the hill,
Kirk said even good ideas often
are lost in the legislative shuffle
or horse-traded into oblivion.

"l don T think 1t3 a very safe
bet,” Kirk said.

In addition, Kirk said,
Alaskans married to non-resi—
dents are required to fillout com —
plicated questionnaires and fur—
nish financial information many
consider confidential. And neither
the policy change nor the legisla—
tion help yet another group de—
nied checks, Kirk said.

Longtime residents who move
temporarily to another state with
a non-resident are not eligible,
said Wil liams of the dividend divi—
sion. But ifthey move with a resi—

dent under certain circumstances,
they are eligible.

“Fhe Legislature has specifical —
ly identified allowable absences,””
Williams said, which include mili—
tary service, college and medical
treatment. We allow residents to
piggyback only on resident spous—
es with allowable absences. We
think that $very clear in the law.””

Kirk and his clients say that
distinction isunfair and unconsti—
tutional because itmakes one
person 3 legal status dependent
on their spouse 3 status. That
same distinction, applied to

Alaskans living in the state, isex—

actly what the state backed away
from in Williams “policy change,
Kirk said.

“The standard is whether

you e an Alaskan at heart, not
whether you e here putting mon —
ey into the economy, >Xirk said.
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Honorable Walter J. Hickel IMil1G 1001
Governor of Alaska
Suite 758, 3601 C Street PN\FRNOR"3 OFFICE

Anchorage, Alaska 99503
Dear Governor Hickel

As the senior U.S. military carmander in Alaska, | want to express my concern
over the state procedures Tor determining proper recipients Tor Alaska
permanent fund dividends. My interest is simply this: residents of Alaska
serving 1in the military forces of the United Stares should be fairly treated
and should r"t be disadvantaged because they are absent from the state
pursuant to military orders.

I understand the unique nature of the Alaska permanent fund and the necessity
for strict procedures to avoid abuse. However, national requirements placed
upon Alaskans to leave their hones to serve® "outside” should not detrimentally
affect their rights as citizens of this great State. Alaska residents are
stationed around the world - throughout the lower 48, iIn Europe, 1In 1lie
Pacific, and in the Middle East. However well-intenticned the present
requirements might be, asking all Alaskan military fami.lies to return, every
two years at great personal expense frcm the four comers of the world is, iIn
my opinion, insensitive to the contributions and sacrifices that these
Alaskans are making for their State and for their country.

I am encouraged by the concern |1 hear expressed by members of the state-
legislative and executive branches. Suggestions to allow application by
representatives on behalf of absent military members, and suggestions to
change the presence requirement from two years to four years seem particularly
appropriate. 1 support any and all such efforts that take into consideration
the special situation and special contributions of those Alaskans serving in
the armed forces of the United States.

Verv respectful]

THCMAS G. McINERNEY
Lieutenant General, USAF
Commander



