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R EALTO R 6'

Resolution 93-01
A  R e s o l u t i o n  S u p p o r t i n g  S e n a t e  Bi l l  206, I n n o c e n t  

M i s r e p r e s e n t a t i o n s  b y  A g e n t s  in K e a l  P r o p e r t y  T r a n s a c t i o n s

W H E R E A S ,  S e n a t e  B i l l  2 0 G  w a d  i n t r o d u c e d  I n  t h e  E i g h t e e n t h  S e s s i o n  o f  t h e  
A l a s k a  S t a t e  L e g i s l a t u r e  a t  t h e  r e q u e s t  o f  t h e  A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S ,  
a n d

W H E R E A S ,  t h i s  l e g i s l a t i o n  w o u l d  r e m o v e  l i a b i l i t y  f o r  " I n n o c e n t  
K i R r e p r e a e n t a t i o n o "  b y  a g e n t s  i n  a  t e a l  e s t a t e  t r a n s a c t i o n ,  a n d

W H E R E A S ,  A l a s k a  a n d  t w o  o t h e r  s t a t e o  a r e  t h e  o n l y  j u r i s d i c t i o n s  i n  w h i c h  
r e a l  e o t a t e  p r o f e s s i o n a l s  a r e  m o d e  l i a b l e  f o r  " I n n o c e n t  M i s r e p r e s e n t a t i o n s , "  
a n d

W H E R E A S ,  A l a s k a  s t a t u t e s  e r e  a i l G n t  o n  " I n n o c e n t  M i s r e p r e s e n t a t i o n s "  
t h e r e  h o g  b e e n  c a u s e  f o r  n u m e r o u s  l a w s u i t s ,  c a u s i n g  e r r o r s  a n d  o m i s s i o n s  
u n d e r w r i t e r s  t o  e i t h e r  w i t h d r a w  f r o m  i s s u i n g  p o l i c i e s  i n  A l a s k a  o r  c a u s i n g  
i n s u r a n c e  c o m p a n i e s  t o  i n c r e a s e  t h e i r  p r e m i u m  r a t e s  t o  r e a l  o s t s t o  
p r o f e s s i o n a l s ,  a n d

W H E R E A S ,  e r r o r s  a n d  e m i s s i o n s  i n s u r a n c e  p r e m i u m s  o r e  s o  e x p e n s i v e  r e a l  
e s t a t e  a g e r . t a  t r a y  d c l e i m i n e  t h e  i n s u r a n c e  t o  b e  c o s t  p r o h i b i t i v e  t o  c a r r y ,  a n d

W H E R E A S ,  t h e  a b s e n c e  o f  s u c h  p r o t e c t i o n  i s  n o t  i n  t h e  p u b l i c '  3 h o s t  
i n t e r e s t  b e c a u s e  t h e  A l a s k a  S u r e t y  F u n d  d o e s  n e t  e o v e i  i n n o c e n t  
m i s r e p r e s e n t a t i o n  c l a i m s ,  a n d

W H E R E A S ,  t h e  A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S  w h o l e h e a r t e d l y  s u p p o r t e d  t h o  
p a s s a g e  o f  l e g i s l a t i o n  d u r i n g  t h e  S e v e n t e e n t h  L e g i s l a t u r e  a d d r e s s i n g  R e a l  
P r o p e r t y  T r a n s f e r  D i s c l o s u r e  <AS 3 4 , 7 0 )  w h i c h  f u r t h e r  i n c r e a s e s  a  r e a l  e s t a t e  
a g e n t ' s  l i a b i l i t y  e x p o s u r e ,  a n d

W H E R E A S ,  t h o  r e e l  e s t a t e  c o m m u n i t y ' a  p e . ? i t i e r .  i s  t h a t  a n  a g e n t  o r  b r o k e r  
f o r  t h e  t r a n s f e r o r  o r  t r a n s f e r e e  s h o u l d  n o t  b n  l i a b l e  f o r  " I n n o c e n t  
M i e z e p r e a o n t e t < o n s "  i n  i n f o r m a t i o n  p r o v i d e r *  t o  t h e  t r a n s f e r e e  i n  t h o  t r a n s f e r  
o f  a n  i n t e r e s t  i n  r e a l  p r o p e r t y  i f  t h e  a g e n t  d o e s  n o t  h a v e  p e r s o n a l  k n o w l e d g e  
o f  t h e  e r r o r ,  i n a c c u r a c y ,  o r  o m i s s i o n  t h a t  i s  t h e  f c s a i a  f o r  t h o  
m i s r e p r e s e n t a t i o n s ,

MOW T H E R E F O R E ,  B E  I T  R E S O L V E D  t h a t  t h e  V a l l e y  B o a r d  o f  R E A L T O R S  
s t r o n g l y  u r g e s  t h e  A l a s k a  s t a t e  L e g i s l a t u r e  t o  p e s s  S e n a t e  B i l l  2 0 6 .

A d o p t e d  t h i s  2 0 t h  < tg y  o f  J u l y ,  1 9 9 3 .

t ^ LsLijJhjLh^/^ \
T a m m y  S h n n l K y ,  S e c r e t a r y  ^  ' Q /S teve Adam3, P re s id e n t

MFMMP BOARD *> NATIONAL ASSOCIATION OF REALTORS® • ALASKA ASSOCIATION OF REALTORS® M g
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A  R E S O L U T I O N  S U P P O R T I N G  S E N A T E  B I L L  2 0 6 ,  I N N O C E N T  

M I S R E P R E S E N T A T I O N S  B Y  A G E N T S  I N  R E A L  P R O P E R T Y  T R A N S A C T I O N S

W H E R E A S ,  S e n a t e  Bill 2 0 6  w a s  i n t r o d u c e d  In the Ei g h t e e n t h  S e s s i o n  o f  the A l a s k a  

State Legislature at the request o f  the A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S ® ,  a n d

W H E R E A S ,  this legislation w o u l d  r e m o v e  liability for "Inno c e n t  M i s r c p r e s e n t i o n s "  b y  

a g e n t s  in a  real estate transaction, a n d

W H E R E A S ,  A l a s k a  a n d  t w o  other states are the o n l y  jurisdictions in w h i c h  real estate 

professionals a r e  m a d e  liable for "innocent Misrepresentations," a n d

W H E R E A S ,  A l a s k a  statutes are silent o n  " I n n o c e n t  Misrepresentions'' there h a s  b e e n  

c a u s e  for n u m e r o u s  lawsuits, c a u s i n g  errors a n d  o m i s s i o n s  underwriters to cither w i t h d r a w  f r o m  

issuing policies in A l a s k a  or c a u s i n g  i n s u r a n c e  c o m p a n i e s  to increase their p r e m i u m  rates to real 

estate professionals, a n d

W H E R E A S ,  errors a n d  o m i s s i o n s  i n s u r a n c e  p r e m i u m s  are s o  e x p e n s i v e  real estate 

a g e n t s  m a y  d e t e r m i n e  die insurance to b e  cost prohibitive to c a n y ,  a n d

W H E R E A S ,  the a b s e n c e  o f  s u c h  protection is n o t  in the public's best interest b e c a u s e  th e  

A l a s k a  S u r e t y  F u n d  d o c s  not c o v e r  innocent misrepresentation claims, a n d

W H E R E A S ,  die A l a s k a  A s s o c i a t i o n  o f  R E A L T O R S ®  w h o l e h e a r t e d l y  s u p p o r t e d  t he 

p a s s a g e  o f  legislation dur i n g  the S e v e n t e e n t h  L e g islature a d d r e s s i n g  R e a l  P r o p e r t y  T r a n s f e r  

D i s c l o s u r e  ( A S  34. 7 0 )  w h i c h  further increases a real estate agent's liability expos u r e ,  a n d

W H E R E A S ,  the real estate c o m m u n i t y ’s position is that a n  a g e n t  o r  b r o k e r  for the 

transferor o r  transferee s h o u l d  not b e  liable for " I n n o c e n t  Misrepresentations" in i n f o r m a t i o n  

p r o v i d e d  to t h e  transferee in the transfer o f  a n  interest in real property if the a g e n t  d o e s  n o t  h a v e  

p e r s o n a l  k n o w l e d g e  o f  the error, i n a c c u r a c y ,  o r  o m i s s i o n  that is t he b a s i s  for t h e  

misrepresentations,

N O W ,  T H E R E F O R E ,  B E  I T  R E S O L V E D  that the G r e a t e r  F a i r b a n k s  B o a r d  o f  

R E A L T O R S ®  strongly urges the A l a s k a  Stale Legislature to pass Senate Bill 206.

A d o p t e d  this 2 3 r d  d a y  o f  July, 1 993.

B Y :  G R E A T E R  F A I R B A N K S  B O A R D  O F  R E A L T O R S ®

S u s a n  L. M c D o n a l d ^  E x e c u t i v e  O f f icer

r « *n (W  • 1 m *  • U A U M l i a  >pn«mton*l In -Ml mi>*
w ta iaA K rk ii I* .  iOrVi C n te W e iM a u  » im M m  tA t s ,  KATKW J.
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C h a i r m a n  Porter, M e m b e r s  of t h e  C o m m i t t e e

M y  n a m e  is G r e g  Erkins, I a m  a  Broker, m e m b e r  of the A n c h o r a g e  I n d e p e n d e n t  

Brokers, a  m a r k e t i n g  g r o u p ,  a n d  f o r e m o s t  a  Realtor®, currently serving a s  t h e  

A l a s k a  A s s o c i a t i o n  of Realtors®, State Legislative C h a i r m a n .

I t o o  h a v e  h a d  b r u s h e s  w i t h  i n n o c e n t  misrepresentation.

W h i l e  w o r k i n g  m y  first y e a r  for a  large A n c h o r a g e  R e a l  Estate C o m p a n y ,  I h a d  a n  

offer o n  a  p r o p e r t y  that w a s  n e w  construction. T h e  builder-seller h a d  p l a c e  t h e  

well 5 feet to close to the septic s y s t e m  p e r  t h e  s u r v e y  that I h a d  o r d e r e d .  T h e  

well a n d  septic engineer, w h o m  w a s  also a  s u r v e y o r  o r d e r e d  t h e  drilling o f  t h e  

well a n d  p l a c e d  it 5 feet f r o m  the p r o p e r t y  line a c c o r d i n g  to his report. T h e  

s u r v e y  s h o w e d  n o  p r o b l e m ,  a n d  the l e n d e r  c l o s e d  t h e  loan.

E v e r y t h i n g  w a s  fine until t h e  buyer, n o w  o w n e r  for t w o  y e ars w a n t e d  to refinance 

t h e  property. A n o t h e r  s u r v e y  w a s  c o m p l e t e d .  T h e  first well a n d  septic e n g i n e e r  

w a s  correct w h e n  h e  said t h e  well w a s  5 feet f r o m  t h e  p r o p e r t y  line, b u t  5 feet o n  

t h e  o t h e r  side o f  t h e  p r o p e r t y  line in a  r o a d  e a s e m e n t .  Jfrffnstead o f  a n  i n n o c e n t  

m i s r e p r e s e n t a t i o n  suit, I settled for $ 500.

A n o t h e r  c a s e  o f  p a s s i n g  o n  i n f o r m a t i o n  innocently, w a s  a  seller's s t a t e m e n t  

disclosing a  s u m p  p u m p .  T h e  seller s i g n e d  t h e  disclosure additionally stating 

n o  w a t e r  p r o b l e m s .  T h e  e n g i n e e r  w i t h  the b u y e r s  a n d  I s a w  the a r e a  w h e r e  t h e  

seller's a n d  listing a g e n t  said t h e  s u m p  p u m p  w a s  located. W e  s a w  t h e  necessity 

for t h e  s u m p  p u m p  b e c a u s e  it w a s  at t h e  e n d  of  a  stairwell o n  t h e  o u t s i d e  b a c k  

o f  t h e  h o u s e  w h e n  w a t e r  w o u l d  r u n  off a  sloping hill a n d  collect t h e n  p o s s i b l y  

c o m i n g  t h r o u g h  t h e  b a c k  door. T h e  b u y e r s  a c c e p t e d  t h e  h o u s e  that i n c l u d e d  all 

a p p l i a n c e s  a n d  the w a s h e r  a n d  dryer. A t  b r e a k  u p  a n o t h e r  s u m p  p u m p  well 

b e c a m e  a p p a r e n t  in the front c o m e r  of the building a n d  a n o t h e r  o n  t h e  front side. 

W e  are n o w  u p  t o  3 s u m p  p u m p s .  D u r i n g  the d a y  a n d  e v e n i n g  h o u r s  t h e r e  w a s  a 

l o w  intermitted h u m  that t h e  b u y e r s  n o w  o w n e r  s h e a r d  a n d  c o u l d  n o t  d e t e r m i n e  

w h e r e  t h e  s o u n d  w a s  c o m i n g  f r o m .  T h e  b a s e m e n t  flooded. T h e  m o v i n g  o f  t h e  

w a s h e r  a n d  d r y e r  to d r y  t h e  a r e a  c a u s e d  the discovery o f  a  4 t h  s u m p  p u m p  

h i d d e n  b e h i n d  a  wall a n d  p l a c e d  t h r o u g h  c h i p p e d  o u t  concrete.

A  third c a s e  i n v o l v e d  a  b u y e r  w h o  b o u g h t  a  h o u s e  that w a s  r e d u c e d  i n  price 1 5 %  

to c o m p e n s a t e  for a n  increase i n  interest rates o n  a  l o a n  b e c a u s e  a  c r a w l  s p a c e  

w a s  less t h a n  18" a n d  A H F C  w o u l d n ' t  finance t h e  p r o p e r t y  u n d e r  a first t i m e  

h o m e  b u y e r  at r e d u c e d  rates. T h e  b u y e r  w a s  living in t h e  h o u s e  d u r i n g  all
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p r o c e d u r e s ,  let t w o  engin e e r s  inspect the h o u s e ,  s i g n e d  b o t h  r e p o r t s  a n d  sa i d  h e  

w o u l d  d i g  o u t  t h e  c r a w l  s p a c e  t h e  n e e d e d  6  i n c h e s  to m a k e  it m o r e  financable. 

T h r e e  y e a r s  later a  c o m p l a i n t  w a s  filed w i t h  t h e  R e a l  Estate C o m m i s s i o n  o n  n o n ­

disclosure a n d  m i s r e p r e s e n t a t i o n .  T h e  R e a l  Estate C o m m i s s i o n  f o u n d  n o  

justification for t h e  c l a i m  that h e  h a d  n o  prior k n o w l e d g e .

T h e s e  t hree c ases are r e a s o n s  that I u s e  o n  e v e r y  transaction a n  i n s p e c t i o n  rider 

to t h e  contract. H o w e v e r  there a l w a y s  s e e m s  to b e  the p r o b l e m  that a s  I p a s s  o n  

information, it c a n  b e  c o n s t r u e d  as a  representation of  t h e  property, true or n o t  

a n d  if n o t  a n  i n n o c e n c e  m i s r e p r e s e n t a t i o n  e v e n  if a h i g h e r  authority l i c e n s e d  b y  

the State m a d e  it.

C u r r e n t l y  A l a s k a  Statues b a r  i n n o c e n t  m i s r e p r e s e n t a t i o n  in certain l a n d  sales. 

T h e  State of  A l a s k a  realizes that l a n d  s u b d i v i d e r s  c o u l d  n o t  p o s s i b l y  k n o w  all 

there is to k n o w  a b o u t  a  p i ece of  land. Sec. 3 4 . 5 5 . 0 3 0  Civil R e m e d y ,  (a) R E A D  A

It is n o t  to m u c h  to a s k  that t h e  State of A l a s k a  to p r o tect a  l i c e n s e d  R e a l  Estate 

Practitioner that as l o n g  as  the p u r c h a s e r  k n e w  the u n t r u t h  or o m i s s i o n  o r  that the 

a g e n t  u s e d  in a  transaction d i d  n o t  k n o w  a n d  in the exercise o f  r e a s o n a b l e  care 

c o u l d  n o t  h a v e  k n o w n  of t h e  u n t r u t h  or omission, that t h e  licensed R e a l  Estate 

practitioner n o t  b e  liable.

T h i s  will p r o t e c t  t h e  pu b l i c  b e c a u s e  t h e  L i c e n s e d  R e a l  Estate Practitioner will 

n o t  b e  h e l d  r e s p o n s i b l e  for u n t r u t h s  a n d  o m i s s i o n s  will exercising r e a s o n a b l e  

care T h e  L i c e n s e d  R e a l  Estate Practitioner will for their o w n  p r o t e c t i o n  a s  well 

as t h e  seller a n d  p u r c h a s e r  a l w a y s  suggest, h o m e  inspectors, w e l l  a n d  septic 

engineers, app r a i s e r s  for p o i n t  estimates o f  value, surveyors, title i n s urance, 

h o m e  o w n e r  association r e p o r t s  a n d  o t h e r  licensed contractors o r  qualified 

professional.

T h i s  practice w o u l d  b e c o m e  t h e  s t a n d a r d  in w h i c h  R e a l  Estate Practitioners 

w o u l d  f o l l o w  s o  that t h e y  exercise r e a s o n a b l e  care a n d  therefore if a n  u n t r u t h  

w a s  p a s s e d  a l o n g  to the p u r c h a s e r ,  it w o u l d  truly b e  innocent.

T h e  p u b l i c  w o u l d  b e  the greatest beneficiary to this practice.

I u r g e  y o u  p a s s  a l o n g  a n d  s u p p o r t  heavily H B 5 1 7 .

T h a n k  you.
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avu. ^uaimian, memoers ox meaCommittee, thank you for opportunity to
comment on this legislation.

I  would like to give you an example o f innocent misrepresentation, and how a 
buyer can try to use it to their unfair advantage in a real estate transaction.

I listed an executive type home for sale in Kenai, the home was 
approximately 25 years old at the time. The home was in good condition with 
most o f the cosmetic items like carpet, cabinets, etc., being original 
installation, and was priced accordingly to represent the condition.

A  buyer was located, a professional, (a doctor) with a large family of 4 
children. After the closing the buyer sent a letter to myself and the seller 
outline defects in the property they felt were not disclosed to them.

The defects include a leaking shower, and die buyers accusation that a 
reasonable competent visual inspection by a licensed real estate professional 
would have revealed the defect. After an inspection by a contractor it was 
discovered that the leak was just recently caused by the buyer. The buyer 
had started remodeling the bathroom and had removed part o f the wall this 
shower was on. The buyers hammering during remodeling had broken a  25 
year old seal resulting in the leak. When the home was tor sale, and at 
closing this shower did not leak, the leak was caused by tine buyers 
construction that had taken place after the closing.

H ie second defect also involved this shower. The hot and cold water controls 
were reversed. Allegedly, this has created a  dangerous condition for the 
children.

The third defect was that the hot water system was inadequate. Suggesting 
that their was not enough hot water to wash cloths, ran the dishwasher, and 
bathe. Again accusing me the licensed real estate agent o f being incompetent 
for not adequately questioning the Seller to discover this defect. A third 
opinion, from an independent contractor was obtained, who’s comments were 
that the heating and hot water system performed excellent for a 25 year old 
system, actually there was no lack o f hot water in his opinion.

The buyer demanded a new heating system,although none o f his complain 
dealt with the heating system, only hot water. The buyer also demanded that
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the shower be lepaired and replumbed. These total repairs amouuted to 
$7000 plus dollars. All of tlus based upon, an attorney’s (his sister in-law) 
advise that there are laws protecting consumer from the negligence of real 
estate agents, and laws requiring sellers to make full disclosure of known 
defects. All concluding with the threat of litigation seeking damages and all 
attorneys fees.

This resulted in myself hire an attorney, the attorney hired a contractors to 
inspect the property^ before preparing his response to the buyer, and after 
considerable time and expense the buyer dropped the complaint. This 
unfortunately is not an isolated case, real estate brokers all over the state are 
having to deal with, buyers with similar situations.

The agents arc still held liable for misrepresentation. If they intentionally 
deceive a buyer or hide property defects, the laws are very clear that the 
agent will be held accountable. Look at the word “innocent” and imagine 
how unfairly broad that term is. The chances to bend that to suit the buyers 
whims are astronomical. As in this example, should 1 be taking a shower in 
every listing to make sure the water faucets are not reversed.

The interesting fact in this transaction is that the seller, was in fact an 
attorney, and had spent considerable time completing the sellers disclosure 
statement. Their were notes written all over the disclosure statement 
explainingtin detail, repairs and property condition, considerably more 
detailed, than the average home seller does.

In conclusion, with this legislation we are attempting to close a loop hole for 
unethical buyers and sellers. We are not trying to limit the publics rights from 
knowing the true condition of the property. I do strongly feel tliat if, the 
seller has withheld information on the property that afreets its value or 
condition that the seller should be held responsible for these defects. I also 
feel agents should be held responsible for doing a profession and competent 
job. They should be held responsible for misrepresentations, and the law is 
already in place for that. There already exists a surety fund, broker’s E. & O. 
Insurance, and the Real Estate Commission all providing a means for the 
buyer and seller to be compensated for misrepresentations of die agent. II' 
other professionals were held to these standards, attorneys would be liable for 
the lies of their clients.
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March 14‘, 1994

Representative Brian Porter 
Chairman, House Judiciary Committee

Dear Representative Porter: -

I am writing in support of HB517. As owner/broker of a full-service real estate company 
in Kodiak, I feci that "innocent misrepresentation" legislation is long-overdue for the real 
estate industry.

My company prides itself on putting forth extra effort and providing the most professional 
service possible. I am very aware of our liability on a daily basis and insist that my agents 
know "all there is to know" about a listed property. However, there are times when the 
facts are misleading and an agent could be caught unknowingly in "innocent 
misrepresentation.” I feel that obtaining affordable "Errors and Omissions" insurance in 
Alaska is adversely affected by the fact that we currently have no innocent 
misrepresentation law.

I would very much appreciate your support of tliis legislation and do not feel that such 
a law will compromise the responsibility held by real estate professionals in alaska.

Bonnie M. Aulabaugh 
Owner/Broker

Rep. Brian Porter
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Resolution 94-01

A  Resolution S u p p o r t i n g  H o u s e  Bill 5 1 7

I n n o c e n t  Misrepresentations b y  A g e n t s  in R e a l  P r o p e r t y  T r a n s a c t i o n s

W H E R E A S ,  Senate Bill 206 w a s  introduced in the Eighteenth Session o f  the 

Alaska State Legislature at the request o f  die Alas k a  Association of R E A L T O R S ,  a n d

W H E R E A S ,  H o u s e  Bill 5 J 7  has b e e n  introduced In the Eighteenth Session o f  the 

Alaska State Legislature as a " C o m p a n i o n  Bill", an d

W H E R J S A S ,  this legislation w o u l d  r e m o v e  liability for "Innocent M i s r e p­

resentations" by agents in a real estate transaction, a n d

W H E R E A S ,  Alaska a n d  t w o  other states arc the only jurisdictions in w  hich real 

estate professionals are m a d e  liable for "Innocent Misrepresentations," an d

W H E R E A S ,  Alaska statutes arc silent o n  "Innocent Misrepresentations11, there 

has been cause for n u m e r o u s  lawsuits, causing errors a n d  omissions underwriters to either 

withdraw f r o m  issuing policies in A l a s k a  o r  causing insurance c o m p a n i e s  to increase their 

p r e m i u m  rates to real estate professionals, a n d

W H E R E A S ,  errors a n d  omissions Insurance p r e m i u m s  are so expensive real estate 

agents m a y  determine the insurance to b e  cost prohibitive to oarry. an d

W H E R E A S ,  the absence o f  such protection is not In the public's best Interest 

because the Alaska Surety F u n d  d o c s  not co v e r  innocent misrepresentation claims, an d

W H E R E A S ,  the A l a s k a  Association o f  R E A L T O R S  wholeheartedly supported 

die passage of legislation during the Seventeenth Legislature addressing R eal Property 

Transfer Disclosure ( A S  34.70) w h i c h  further increases a  real estate agent’s liability 

exposure, a n d

W H E R E A S ,  the real estate c o m m u n i t y ' s  position Is that a n  agent or broker for the 

transferor or transferee should not b e  liable for "innocent Misrepresentations" In 

information provided to tire transferee in the transfer o f  a n  interest in real property if the
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Please enter into the record my testimony to tna ..Mq.uss. J i id v A w /
committee name

committee on its  517 /  Rea l r - ro p a ity . t dated —  j/ lQ .A i -------------------------
bill/subject

Memo; Pro-testimony for HB 517 
Chairman scian Porter 
R e p r e s e n t a t i v e  cliff Davidson

Pcomi Craig 0. Johnson : y n p  i i
Associated Island Brokers Inc, 1

Date: March 10, 1994

R e . -  Supporting this legislation

I

R e p .  Brian Porter

Please accept this as w r i tten to support this new legislation. As an 
owner of K odiak's largest real estate office I am aware of the l i a b i l i t y  
we face daily ir. the real estate business. As a member of the Al a s k a 
Association of Realtor's 2 know the time S effort that has been spent 
working for SB 206. As  vi c e - c h a i r m a n  of the AAR Legisla t i v e . C o m m i t t e e  I. 
hope to influence this legislation in a positive way. :

W e  are responsible to properly represent real estate, innocent 
ralsreprentation is only law in 3 states, however, & we t a k e  every 
precaution but we can't kn o w  all the facts about the properties we're 
selling, wa will continue to have liability but it will be manageable. 
Alaska has been affected by "Errors & Omissions" carriers that have 
excluded us from their coverage areas, This has resulted in:our p a y i n g  
much higher premiums for insurance of this type, I would appreciate 
your support for this legislation.

If you have further q u e s t i o n s  on this please call; office, 486-2000,
• <

Testifjsr
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Memo; Pro-teetimony for HB S17 
Cha i r m a n  B r ian porter 
R e presentative cliff Davidson

Prom* Craig H, Johnson
Associated Island Brokers Inc.

Pate: March 10, 1994

Re; Sup p o r t i n g  this legislation

1 i  6  E J.f
M A R  1 i 1334

* I
R e p .  Brian Porter

P lease accept this as written to support this n e w  lagi.fflat.ion. As an 
owner of Kod i a k ' s  largest r«nl estate office I am aware of the liability, 
we face d a i l y  in the real estate business. As a member of the Al a s k a  
A s s o c i a t i o n  of R e a l t o r’s 1 kn o w  the time 6 effort that has been s p e n t  ’• 
w o r k i n g  for SB 206. As Vice-Chairman of the a a r  Leg i s l a t i v e . C o m m i t t e e - I  
hope to influence this legislation in a positive way. "

V7e are responsible to properly represent real estate. Innocent 
m l s r e p r e n t a t i o n  is only law in 3 states, however, & w e  take every 
p r e c a u t i o n  but we c a n’t kno w  all the facts about the properties we're 
selling, wa will continue to have liability but it will be manageable, 
Alaska has been a f fected by "Brcdrs & Omissions" carriers that have 
e x cluded us fr o m  their coverage areas. This has resulted lniour p a y i n g  
m u c h  higher pre m i u m s  for insurance of this type. I would appreciate 
your s u p port for this legislation.

If you have further questions' on this pl e a s e  call; office:* <!Ho-2 0 0 iO,
Signed: -

Testiner ""N ° i '-
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March 14, 1994

Representative Brian Porter 
Chairman, House Judiciary Committee

Dear Representative Porter: -

1 am uniting in support of HB5I7. As owner/broker of a full-service real estate company 
in Kodiak, I feel that "innocent misrepresentation" Legislation is long-overdue for the real 
estate industry.

My company prides itself on putting forth extra effort and providing the most professional 
service possible. I am very aware of our liability on a daily basis and insist that my agents 
know "all 'here is to know" about a listed property. However, there are times when the 
facts are misleading and an agent could be caught, unknowingly in "innocent 
misrepresentation." 1 feel that obtaining affordable "Errors and Omissions" insurance in 
Alaska is adversely affected by the fact that we currently have no innocent 
misrepresentation law.

I would very much appreciate your support of this legislation and do not feel that such 
a law will compromise the responsibility held by real estate professionals in alaska.

Sincerely,

Bonnie M. Aulabaugh 
Owner/Broker

Hep- B r ia n  P o r t e r
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March 34, 1994

Representative Brian Porter 
Chairman, House Judiciary Committee

Dear Representative Porter: -

1 am writing in support of HB517. As owner/broker of a full-service real estate company 
in Kodiak, I feci that "innocent misrepresentation” legislation is long-overdue for the real 
estate industry.

My company prides itself on putting forth extra effort and providing the most professional 
service possible. I am very aware of our liability on a daily basis and insist that my agents 
know "all there is to know" about a listed property. However, there are times when the 
facts arc misleading and an agent could be caught unknowingly in "innocent 
misrepresentation." I feel that obtaining affordable "Errors and Omissions" insurance in 
Alaska is adversely affected by the fact, that we currently have no innocent 
misrepresentation law.

I would very much appreciate your support of this legislation and do not feel that such 
a law will compromise the responsibility held by real estate professionals in alaska.

Sincerely,

Bonnie M. Aulabaugh 
Owner/Broker

R op .  B r i a n  P o r t e r
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Sponsor Statement for HB517

An Act relating to innocent misrepresentations by agents in real
property transfers

HB517 would remove real estate professionals from liability for 
"innocent misrepresentation" in r ;al property transactions.

The Alaska Supreme Court ruled in 1982 in Bevins v. Ballard that 
brokers who make an "innocent misrepresentation" to a purchaser of 
real property are liable for the misrepresentation. This ruling puts an 
unjustified liability on real estate professionals.

Justice Connor’s Dissenting opinior stated:

"When a realtor acts as a mere conduit for passing on information 
supplied by the seller, he should be under no duty independently to 
verify that information unless he has reason to believe the information 
to be false. ... Allowing an innocent misrepresentation action against the 
broker in such circumstances is quite close to imposing strict liability. 
There is no reason to make the broker the "insurer" of the seller's 
represen tations."

Moreover, the Supreme Court ruled in 1984 in State of Alaska. Real 
Estate Commission v. Mvrna Johnston and Eva Loken that the Alaska 
Surety Fund does not cover innocent misrepresentation claims. This has 
made errors and omissions insurance for real estate professionals more 
expensive and difficult to obtain in Alaska.

The passage of HB298 last year, requiring detailed written disclosures 
in residential real property transfers as of July 1st, has substantially 
increased brokers' liability risk. Written disclosures provided by the 
seller to the broker, then forwarded by the broker to potential buyers, 
could place liability on the broker for misrepresentation the seller 
m akes.

HB517 would overturn the Court's decision in Bevins v. Ballard. 
removing a real estate agent’s liability for innocent misrepresentations.

—  SPONSOR STATEMENT
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A  R E S O L U T I O N  S U P P O R T I N G  8 B N A T E  B I L L  2 0 6 ,  I N N O C E N T  M I S R E P R E S E N T A T I O N S  

B Y  A G E N T S  I N  R E A L  E S T A T E  P R O P E R T Y  T R A N S A C T I O N S

W H E R E A S ,  S e n a t e  B i l l  206 w a s  i n t r o d u c e d  in t h e  E i g h t e e n t h  S e s s i o n  
of t h e  A l a s k a  S t a t e  L e g i s l a t u r e  a t  t h e  r e q u e s t  o f  t h e  A l a s k a  
A s s o c i a t i o n  o f  R E A L T O R S ,  and

W H E R E A S ,  t h i s  l e g i s l a t i o n  w o u l d  r e m o v e  l i a b i l i t y  f o r  " I n n o c e n t  
M i s r e p r e s e n t a t i o n s "  b y  a g e n t s  in a r e a l  e s t a t e  t r a n s a c t i o n ,  a n d

W H E R E A S ,  A l a s k a  a n d  two o t h e r  s t a t e s  a r e  t h e  o n l y  j u r i s d i c t i o n s  in 
w h i c h  r e a l  e s t a t e  p r o f e s s i o n a l s  a r e  m a d e  l i a b l e  f o r  " I n n o c e n t  

M i s r e p r e s e n t a t i o n s , "  a n d

w h e r e a s ,  A l a s k a  s t a t u t e s  a r e  s i l e n t  o n  " I n n o c e n t  
M i s r e p r e s e n t a t i o n s "  t h e r e  has b e e n  c a u s e  f o r  n u m e r o u s  l a w s u i t s ,  c a u s i n g  
e r r o r s  a n d  o m i s s i o n s  u n d e r w r i t e r s  t o  e i t h e r  w i t h d r a w  f r o m  i s s u i n g  
p o l i c i e s  in A l a s k a  o r  c a u s i n g  i n s u r a n c e  c o m p a n i e s  to  i n c r e a s e  t h e i r  
p r e m i u m  r a t e s  t o  r e a l  e s t a t e  p r o f e s s i o n a l s ,  a n d

W H E R E A S ,  e r r o r s  a n d  o m i s s i o n s  i n s u r a n c e  p r e m i u m s  a r e  s o  e x p e n s i v e  
r e a l  e s t a t e  a g e n t s  m a y  d e t e r m i n e  t h e  i n s u r a n c e  t o  b e  c o s t  p r o h i b i t i v e  

to  c a r r y ,  a n d

W H E R E A S ,  t h e  a b s e n c e  of s u c h  p r o t e c t i o n  is n o t  in t h e  p u b l i c s  
b e s t  i n t e r e s t  b e c a u s e  t h e  A l a s k a  S u r e t y  F u n d  d o e s  n o t  c o v e r  i n n o c e n t  
m i s r e p r e s e n t a t i o n  c l a i m s ,  and

W H E R E A S ,  t h e  A l a s k a  A s s o c i a t i o n  of R E A L T O R S  w h o l e h e a r t e d l y  
s u p p o r t e d  t h e  p a s s a g e  of l e g i s l a t i o n  d u r i n g  t h e  s e v e n t e e n t h  L e g i s l a t u r e  
a d d r e s s i n g  R e a l  P r o p e r t y  T r a n s f e r  D i s c l o s u r e  (AS 34.70) w h i c h  f u r t h e r  
i n c r e a s e s  a r e a l  e s t a t e  a g e n t ' s  l i a b i l i t y  e x p o s u r e ,  a n d

W H E R E A S ,  t h e  r e a l  e s t a t e  c o m m u n i t y ' s  p o s i t i o n  is t h a t  a n  a g e n t  or
b r o k e r  f o r  t h e  t r a n s f e r o r  o r  t r a n s f e r e e  s h o u l d  n o t  b e  l i a b l e  f o r  
" I n n o c e n t  M i s r e p r e s e n t a t i o n s "  in i n f o r m a t i o n  p r o v i d e d  to  t h e  t r a n s f e r e e  
in t h e  t r a n s f e r  o f  a n  i n t e r e s t  in r e a l  p r o p e r t y  if t h e  a g e n t  d o e s  n o t  
h a v e  p e r s o n a l  k n o w l e d g e  of the e r r o r ,  i n a c c u r a c y ,  or o m i s s i o n  t h a t  is 
b a s i s  f o r  t h e  m i s r e p r e s e n t a t i o n s ,

N O W ,  T H E R E F O R E ,  B E  I T  R E S O L V E D  t h a t  t h e  A n c h o r a g e  B o a r d  of 
R E A L T O R S ,  w h i c h  r e p r e s e n t s  o v e r  700 R E A L T O R S ,  s t r o n g l y  u r g e s  t h e  A l a s k a  
S t a t e  L e g i s l a t u r e  t o  p a s s  S e n a t e  B i l l  206.

A d o p t e d  t h i s  4 t h  d a y  of A u g ust, 1993. By: A n c h o r a g e  B o a r d  o f  R E A L T O R S

A n i t a  B a t e s ,  L e g i s l a t i v e  C h a i r m a nD e A n n  G l e a s o n ,  P r e s i d e n t

A£AU0ft$*B • • 
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G R E A T E R  F A I R B A N K S  B O A R D  O F  R E A L T O R S ®

A RESOLUTION SUPPORTING SENATE BILL 206, INNOCENT 
MISREPRESENTATIONS BY AGENTS IN REAL PROPERTY TRANSACTIONS

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of the Alaska 
State Legislature at the request of the Alaska Association of REALTORS®, and

WHEREAS, this legislation would remove liability for "Innocent Misrepresentions" by 
agents in a real estate transaction, and

WHEREAS, Alaska and two other states are the only jurisdictions in which real estate 
professionals are made liable for "Innocent Misrepresentations," and

WHEREAS, Alaska statutes are silent on "Innocent Misrepresentions" there has been 
cause for numerous lawsuits, causing errors and omissions underwriters to either withdraw from 
issuing policies in Alaska or causing insurance companies to increase their premium rates to real 
estate professionals, and

WHEREAS, errors and omissions insurance premiums are so expensive real estate 
agents may de ..mme the insurance to be cost prohibitive to carry, and

WHEREAS, the absence of such protection is not in the public’s best interest because the 
Alaska Surety Fund does not cover innocent misrepresentation claims, and

WHEREAS, the Alaska Association of REALTORS® wholeheartedly supported the 
passage of legislation during the Seventeenth Legislature addressing Real Property Transfer 
Disclosure (AS 34.70) which further increases a real estate agent’s liability exposure, and

WHEREAS, the real estate community's position is that an agent or broker for the 
transferor or transferee should not be liable for "Innocent Misrepresentations" in information 
provided to the transferee in the transfer of an interest in real property if the agent does not have 
personal knowledge of the error, inaccuracy, or omission that is the basis for the 
misrepresentations,

NOW, THEREFORE, BE IT RESOLVED that the Greater Fairbanks Board of 
REALTORS® strongly urges the Alaska State Legislature to pass Senate Bill 206.

Adopted this 23rd day of July, 1993.

BY: GREATER FAIRBANKS BOARD OF REALTORS®

T h e  V o i c e  f o r  R e a l  E s t a t e  “ in FAIRBANKS 1449 Gillam Way 
Fairbanks. Alaska 99701 

(907) 452-7743REALTOR

REALTOR* Is • roglstored morlt which IdontHlso t  professional H rmml oocec» 
wM MbwrtbM to ■ strict Code mi Ethics os o mmmtmr ml tho NATIONAL 
ASSOCIATION O f REALTORS*



A  R E S O L U T I O N  S U P P O R T I N G  S E N A T E  B I L L  2 C 6 ,  I N N O C E N T
M I S R E P R E S E N T A T I O N S  B Y  A G E N T S  I N  R E A L  P R O P E R T Y  T R A N S A C T I O N S

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of the Alaska State 
Legislature at the request of the Alaska Association of REALTORS, and

WHEREAS, this legislation would remove liability for Tnnocent MLrepresentiona-' by 
agents in a real estate transaction, and

WHEREAS, Alaska and two other states are the only jurisdictions in which real estate 
professionals are made liable for Tnnocent Misrepresentations'', and

WHEREAS, Alaska statutes arc silent on Tnnocent Misrepresentions' there has been cause 
for numerous lawsuits, causing errors and omissions underwriters to either withdraw from issuing 
policies in Alaska or causing insurance companies to increase their premium rates to real estate 
professionals, and

WHEREAS, errors and omissions insurance premiums are so expensive real estate agents 
may determine die insurance to be cost prohibitive to cany, and

WHEREAS, the absence of such protection is not in the public’s best interest because the 
Alaska Surety Fund does not cover innocent misrepresentation claims, and

WHEREAS, the Alaska Association of REALTORS wholeheartedly supported the passage 
of legislation during the Seventeenth Legislature addressing Real Property Transfer Disclosure (AS 
34.70) which further increases a real estate agent’s liability exposure, and

WHEREAS, the real estate community's position is that an agent or broker for the 
transferor or transferee should not be liable for Tnnocent Misrepresentations' in information 
provided to the transferee in the transfer of an interest in real property if the agent does not have 
personal knowledge of the error, inaccuracy, or omission that is the basis for the 
misrepresentations,

NOW THEREFORE, BE IT RESOLVED that the Kachemak Board of REALTORS 
strongly urges the Alaska State Legislature to pass Senate Bill 206.

Adopted this 3rd day of August, 1993.

BY: KACHEMAK BOARD OF REALTORS



[ I S ' m E T  | K e n a i  P e n i n s u l a  B o a r d  O f  R E A L T O R S ®

35477 Spur Highway, Suite 201 
(907) 262-1851

Suite 201 P.O. Box 1288 Soldotna, AX 99609
FAX: (907) 262-1821

A R E S O L U T I O N  S U P P O R T I N G  S E N A T E  B I L L  206, I N N O C E N T  
M I S R E P R E S E N T A T I O N S  B Y  A G E N T S  IN  R E A L  P R O P E R T Y  

T R A N S A C T I O N S

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of the Alaska State 
Legislature at the request of the Alaska Association of REALTORS^, and

WHEREAS, this legislation would remove liability for "Innocent Misrepresentations" by 
agents in a real estate transaction, and

WHEREAS, Alaska and two other states are the only jurisdictions in which real estate 
professionals are made liable for "Innocent Misrepresentations," and

WHEREAS, Alaska statutes are silent on "Innocent Misrepresentations" there has been 
cause for numerous lawsuits, causing errors and omissions underwriters to either withdraw from 
idling policies in Alaska or causing insurance companies to increase their premium rates to real 
estate professionals, and /

WHEREAS, errors and omissions insurance premiums k c  so expensive real estate agents 
may determine the insurance to be cost prohibitive to carry, and

WHEREAS, the absence of such protection is not in the public's best interest because the 
Alaska Surety Fund does not cover innocent misrepresentation claims, and

WHEREAS, the .Alaska Association of REALTORS® wholeheartedly supported the 
passage of legislation during the Seventeenth Legislature addressing Real Property Transfer 
Disclosure (AS 34.70) which further increases a real estate agent's liability exposure, and

WHEREAS, the real estate community’s position is that an agent or broker for the 
transferor or transferee should not be liable for "Innocent Misrepresentations" in information 
provided to the transferee in the transfer of an interest in real property if the agent does not have
personal knowledge of the error, inaccuracy, or oraissioii that, is the basis for the
misrepresentations, \ r  ^

NOW, THEREFORE, BE IT RESOLVED that the Kenai Peninsula Board of
REALTORS® strongly urges the Alaska State Legislature to pass Senate Bill 206.

Adopted this 30th day of July, 1993,
BY: /& N A I PENINSULA BOARD OF REALTORS®• /  /  ^  —■—- ZP , • -i



A RESOLUTION SUPPORTING SENATE BfrLL 206, INNOCENT MISREPRESENTATIONS BY 
AGENTS IN REAL PROPERTY TRANSACTIONS

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of the Alaska State Legislature at the 
request of the Alaska Association of REALTORS*. and

WHEREAS, this legislation would rcmov liability for "Innocent Misrepresentations" by agents in a real estate 
transaction, and

WHEREAS, Alaska and two other states aTe the only jurisdictions in which real estate professionals are made 
liable for "Innocent M; ̂representations: and

WHEREAS, Alaska statutes are silent on "Innocent Misrepresentations" there has been cause for numerotvs 
lawsuits, causing errors and omissions underwriters to either withdraw from issuing policies in Alaska or causing 
insurance companies to increase their premium rates to real estate professionals, and

WHEREAS, errors and omissions insurance premiums are so expensive real estate agents may determine the 
insurance to be cost prohibitive to cany, and

WHEREAS, the absence of such protcctic j is not in the public's best interest because the Alaska Surety Fund 
does not cover innocent misrepresentation claims, and

WHEREAS, the Alaska Association of REALTORS* wholeheartedly supported the passage o f legislation 
during the Seventeenth Legislature addressing Real Property Transfer Disclosurc(AS 34.70) which further 
increases a real estate agent's liability exposure, and

WHEREAS, the real estate community's position is that an agent or broker for the transferor or transferee 
should not be liable for "Innocent Misrepresentations' m information provided to the transferee in the transfer of 
an interest in real property i f the agent does not have personal knowledge of the error, inaccuracy, or omission that 
is the basis for the misrepresentations,

NOW, THEREFORE, BE IT RESOLVED that the Kodiak Board o f REALTORS* 
strongly urges the Alaska Stale Legislature to pass Senate Bill 206.

Adopted this 3rd day of August, 1993.

Bob Brother Vice President



A  R E S O L U T I O N  S U P P O R T I N G  S E N A T E  B I L L  2 0 6 ,  I N N O C E N T
M I S R E P R E S E N T A T I O N  B Y  A G E N T S  I N  R E A L  P R O P E R T Y  T R A N S A C T I O N S

WHEREAS, Senate Bill 206 was introduced in the Eighteenth Session of The Alaska 
State Legislature at the request of the Alaska Association of REALTORS, and

WHEREAS, this legislation would remove liability for "Innocent 
Misrepresentation" by agents in a real estate transaction , and

WHEREAS, Alaska and two other states are the only jurisdictions in which real 
estate professionals are made liable for "Innocent Misrepresentations" and

WHEREAS, Alaska statutes are silent on "Innocent Misrepresentation" there has 
been cause for numerous lawsuits, causing errors and omissions underwriters to 
either withdraw from issuing policies in Alaska or causing insurance companies to 
increase their premium rates to real estate professionals, and

i
WHEREAS, errors and omissions insurance premiums are so expensive real Estate 
agents may determine the insurance to be cost prohibitive to carry, and

i
WHEREAS, the absence of such protection is not in the public's best interest 
because the Alaskn Surety Fund does not cover innocent misrepresentation claim*, 
and

i
WHEREAS, the Alaska Association of Realtors wholeheartedly supported the 
passage of legislation during the Seventeenth Legislature addressing Real Property 
Transfer Disclosure (A.S, 34.70) which further increases a real estate agent's liability 
exposure, and

WHEREAS, the real estate community's position is that an agent or broker for the 
transferor or transferee should not be held liable for "Innocent Misrepresentations" 
in the information provided to the transferee in the transfer of an interest in real 
property if the agent does not have personal knowledge of the error, inaccuracy or 
otrission that is the basis for misrepresentations,

NOW, THEREFORE, BE IT RESOLVED that the Southeast Board of Realtors 
strongiy urges the Alaska State Legislature to pass Senate Bill 206.

Adopted this 5th day of August, 1993.

BY: SOUTHEAST BOARD OF REALTORS

Ruth L. Blackwell, President



Valley Board of R EA LTO R S®
5 0 0  E. Railroad Avenue Ste. A  Wasilla, Alaska 99654 
Telephone 907-376-5080 • Fax 907-376-5081

R E A L T O R ®

R e s o l u t i o n  9 3 - 0 1

A  R e s o l u t i o n  S u p p o r t i n g  S e n a t e  B i l l  206, I n n o c e n t  

M i s r e p r e s e n t a t i o n s  b y  A g e n t s  in R e a l  P r o p e r t y  T r a n s a c t i o n s

WHEREAS, S e n a t e  Bill 206 was . n t r o d u c e d  in the E i g h t e e n t h  S e s s i o n  of t h e  

A l a s k a  S t a t e  L e g i s l a t u r e  at the request of the A l a s k a  A s s o c i a t i o n  of R E A L T O R S ,  

a n d

W H E REAS, t h i s  l e g i s l a t i o n  w o u l d  r e m o v e  l i a b i l i t y  for " I n n o c e n t  

M i s r e p r e s e n t a t i o n s "  b y  ag e n t s in a real e s t a t e  t r an s action, and

WHEREAS, A l a s k a  an d  two o t h e r  s t a t c a  are the o n l y  j u r i s d i c t i o n s  in w h i c h  

rea l e s t a t e  p r o f e s s i o n a l s  are m a d e  l i a b l e  for " I n n o c e n t  M i s r e p r e s e n t a t i o n s , " 

a n d

WHEREAS, A l a s k a  s t a t u t e s  are s i l e n t  on " I n n o c e n t  M i s r e p r e s e n t a t i o n a "  

t h e r e  has beer, c a u s e  fo r  n u m e r o u s  lawsuits, c a u s i n g  err or s  a n d  o m i s s i o n s  

u n d e r w r i t e r s  to e i t h e r  w i t h d r a w  f r o m  i s s u i n g  p o l i c i e s  in Alaska o r  c a u s i n g  

i n s u r a n c e  c o m p a n i e s  to i n c r e a s e  t h e i r  p r e m i u m  r ates to real e st a t e  

p r o f e s s i o n a l s ,  a n d

WHEREAS, e r r o r s  a n d  e m i s s i o n s  i n s u r a n c e  p r e m i u m s  are so e x p e n s i v e  real 

e s t a t e  acer.ts m a y  d e t e r m i n e  the i n s u r a n c e  to b e  cost p r o h i b i t i v e  to carry, a n d

W HEREAS, th e  a b s e n c e  of such p r o t e c t i o n  ia not in the p u b l i c ' s  b o o t  

i n t e r e s t  b e c a u s e  the A l a s k a  S u r e t y  F u n d  d o c s  net c over innocent 

m i a r e p r e s e n t a t i o n  claims, an d

WHEREAS, t h e  A l a s k a  A s s o c i a t i o n  of R E A L T O R S  w h o l e h e a r t e d l y  s u p p o r t e d  th o  

p a s s a g e  of l e g i s l a t i o n  d u r i n g  the S e v e n t e e n t h  L e g i s l a t u r e  a d d r e s s i n g  R e a l  

P r o p e r t y  T r a n s f e r  D i s c l o s u r e  (AS 34.70) w h i c h  f u r t h e r  i n c reasoa a real e s t a t e  

a g e n t ' s  l i a b i l i t y  exp o s u r e ,  a n d

WHEREAS, t h e  real e s t a t e  c o m m u n i t y ' s  po..11 tier, is that an agent o r  b r o k e r  

fo r  the t r a n s f e r o r  or t r a n s f e r e e  s h o u l d  not bn liable for " I n nocent 

M i s r e p r e 3 Q n t e t < o n a "  in i n f o r m a t i o n  p r o v i d e d  to the t r a n s fe r e e  in t h o  t r a n s f e r  

of an i n t e r e s t  in real p r o p e r t y  if the a g e nt  d o e s  not hav e  p e r s o n a l  k n o w l e d g e  

of the error, inaccu r a c y , or o m i s s i o n  t h a t  is the basis for the 

m i s r e p r e s e n t a t i o n s ,

N C W  T H ER E F O R E ,  BE IT R E S O L V E D  t h a t  the V a l l e y  B o a r d  of R E A L T O R S  

s t r o n g l y  u r g e s  the Ala s k a  S tate L e g i s l a t u r e  t o  p a s s  Senate Bill 206.

T a m m y  Shanley, S e c r e t a r y  " Q /  

REALTORS® • ALASKA ASSOCIATION OF REALTORS®

Steve

MEMBER BOARD • NATIONAL ASSOCIATION

A d o p t e d  thia 2 Och of July, 1993.



G R E E N  L A W  O F F I C E S .  F . C .

F A X  T R A N S M I T T A L

TO: S e n a t e  L a b o r  & C o m m e r c e
•Hearings on S B 2 0 6

FROM: H a r o l d  Graen,
G r e e n  Law O f f i c e s ,  P.O. '

DATE: J a n u a r y  17, 1994

P.E: W r i t t e n  T e s t i m o n y  on
H e a r i n g  on SB-206

D e a r  C o m m i t t e e  M e m b e r s :

I a m  s u b m i t t i n g  this w r i t t e n  t e s t i m o n y , o n  S 3 2 0 6  which, 
as I u n d e r s t a n d  it, w i l l  r e m o v e  c i v i l  l i a b i l i t y  for 
" i n n o c e n t "  m i s r e p r e s e n t a t i o n  by  a l i c e n s e d  r e a l  e s t a t e  
p r o f e s s i o n a l  in A l a ska; a n d  t h e r e b y  r e v e r s e  B e v i n s  v,

B a l l a r d ,  655 P . 2d 757 ( A l a s k a  1 9 8 2 ) .

w h e t h e r  or n e t  co p a s s  S B 2 0 6  i n v o l v e s  r e a l  p u b l i c
p o l i c y  j u d g m e n t  o n  the p a r t  o f  th i s  l e g i s l a t u r e .  L e t  us 
a s s u m e  t h a t  S B 2 0 6  w e r e  to b e c o m e  law, H o w  w i l l  t h e  p u b l i c  
be  n o t i f i e d  t h a t  t h e y  c a n  n o  l o n g e r  r e l y  u p c n  c e r t a i n  
r e p r e s e n t a t i o n s  m a d e  b y  a' l i c e n s e d  re a l  e s t a t e  p r o f e s s i o n a l ?

M u s t  e a c h  re a l  e s t a t e  t r a n s a c t i o n  c o n t a i n  c o n s p i c u o u s  
l a n g u a g e  s u c h  as W A R N I N G :  Y O U  S H O U L D  N O T  R E L Y  U P O N
S T A T E M E N T S  M A D E  BY Y O U R  L I C E N S E D  R E A L  E S T A T E  P R O F E S S I O N A L S  
IN A L A S K A ;  or s h o u l d  t h e  r e a l  e s t a t e  p r o f e s s i o n a l  be 
r e q u i r e d  to s t a r t  e a c h  c o n v e r s a t i o n  w i t h  a n e w  p r o s p e c t i v e  
c l i e n t  w i t h  su c h  a n o t ice. H o w  w i l l  t h e  p u b l i c  be n o t i f i e d  
t h a t  t h e y  can n o  l o n g e r  r e l y  u p o n  s t a t e m e n t s  m a d e  b y  a 
l i c e n s e d  r e a l  e s t a t e’p r o f e s s i o n a l ?  H o w  w i l l  the p u b l i c  k n o w  
w h i c h  s t a t e m e n t s  f r o m  a l i c e n s e d  r e a l  e s t a t e  p r o f e s s i o n a l  
c a n  b e  r e l i e d  u p o n ,  a n d  w h i c h  s t a t e m e n t s  f r o m  a l i c e n s e d  
r e a l  e s t a t e  p r o f e s s i o n a l  c a n n o t  b e  r e l i e d  u p o n ?

>♦f
W o u l d n 't it b e  c r u e l  to p a s s  S B 2 0 6  w i t h o u t  c o n c u r r e n t l y  

p a s s i n g  e x p r e s s  n o t i c e  r e q u i r e m e n t s  t h a t  c l e a r l y  t a l l  t h e  
p u b l i c  t h e y  s h o u l d  no l o n g e r  r e l y  u p o n  s t a t e m e n t s  of

l i c e n s e d  real e s t a t e  p r o f e s s i o n a l s  in A l a s k a .

P e r h a p s  S B206 w i l l  e r o d e  p u b l i c  c o n f i d e n c e  in o u r
l i c e n s e d  r e a l  e s t a t e  p r o f e s s i o n a l s .  D o e s  S B 2 0 6  t r u l y  
b e n e f i t  t h e  real e s t a t e  p r o f e s s i o n ?  D o e s  S B 2 0 6  b e n e f i t  the 

.. c i t i z e n s  of A l a s k a ?

Green Law Offices, P.C., Attorneys & Counselors at Law
4709 Spflnwd Road • Anchorage, A laska  99503 * T&lsphone (907) 5 6 M 7 7 7



S B 206

Background and Anlvsis of Proposed 
" Innocent Misrepresentation" Legislative Relief

In 1982. on an appeal  to the Supreme Court  of Alaska, Bevins v. Ballard. 655 2nd 757, 

the court upheld  a lower  court  decision that  a (real estate) b ro k e r /o r  agent was 

liable for "innocent misrepresenta t ions" m ade  to a buyer .  In other words,  under  
Alaska law a real estate b ro k e r /ag en t  may be liable for f raudulent ,  negligent a n d  

even innocent m isp resen ta t ion . The b r o k e r / a g e n t  is liable for damages resulting 
from representations concerning property, even  though  he had  no knowledge that 
his statement was incorrect. Simply reporting a s ta tement  from an owner  may result 
in liability. Only two other jurisdictions in the U.S. have similar liability statutes.

The Real Estate Surety Fund, a fund created to allow in jured parties in a real estate 
transaction the ability to file a claim (up to 510,000) an d  funded  by all licensees, does 
not cover "innocent misrepresenta tion" claims. Errors  and  omissions insurance 
carriers have become increasingly wary of wr i t ing  policies in Alaska due  to this 

liability. The majority have refused (at any price) to issues errors and  omissions 

insurance for real estate agen ts /b rokers  in the state.  It is virtually impossible to 

obtain coverage. The result  is the consumer does  not have the needed protection in 
real estate t ransac t ions  for the o ccu r rence  of f r a u d u l e n t  a n d  in ten t iona l  

misrepresentation by an  agent / 'broker  who does  no t  have the resources available to 
pay a judgement.
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N O T I C E :  T h i s  o p i n i o n  is  s u b j e c t  to  f o r m a l  c o r r e c t i o n  b e f o i e  
p u b l i c a t i o n  in t h e  P a c i f i c  R e p o r t e r . R e a d e r s  a r e  r e q u e s t e d  
to b r i n g ’ t y p o g r a p h i c a l  o r  o t h e r  f o r m a l  e r r o r s  to t h e  a t t e n t i o n  
o f  t h e  C l e r k  o f  t h e  A p p e l l a t e  C o u r t s ,  303 K  S t r e e t .  A n c h o r ­
a g e ,  A l a s k a  2 5 5 0 1 ,  in  o r d e r  t h a t  c o r r e c t i o n s  m a y  b e  m a o e  
p r i o r  t o  p e r m a n e n t  p u b l i c a t i o n .

THE SUPREME COURT’ OF THE STATE OF ALASKA

MAX 3 E V IN S  a n d  JOHNSON-BEVINS 
I N C . ,  d / b / a  STAR REALTY,

A p p e l l a n t s ,

v .

DAVID L .  BALLARD a n d  LINDA K, 
BALLARD, . .

A p p e l l e e s .

F i l e  N o .  4 5 7 1

O ?  I N I  0  N

( N o .  2 5 8 2  -  N o v e m b e r  1 9 ,

A p p e a l  f r o m  t h e  S u p e r i o r  C o u r t  o f  t h e  S t a t e  
o f  A l a s k a ;  T h i r d  J u d i c i a l  D i s t r i c t ’, A n c h o r a g e ,  - •• = 

: . ' E b e n - H .  L e w i s ,  J u d g e . .

. * * « . » •• • • • • .« • , i

A p p e a r a n c e s :  F r e d r i c k .  P .  P e t t y j o h n - ,  A n c h o r - ’
a g e ,  f o r  A p p e l l a n t s .  S a u l  R.  F r i e d m a n ,  
H e d l a n d ,  F l e i ' s ' c h e r  & F r i e d m a n ,  A n c h o r a g e ,  f o r  
A p p e l l e e s .  - - .  ■

B e f o r e :  R a b i n o w i t z ,  C h i e f  J u s t i c e ,  C o n n o r ,
B u r k e ,  a n d  M a t t h e w s ,  J u s t i c e s ,  a n d  D i m o n d ,  
S e n i o r  J u s t i c e . * -  ( C o m p t o n ,  J u s t i c e ,  n o t  
p a r t i c i p a t i n g . )

BURKE., J u s t i c e ;
CONNOR, J u s t i c e ,  - w i t h  • whom RABINOWITZ, 
J u s t i c e ,  j o i n s ,  d i s s e n t i n g  i n  p a r t .

* D i m o n d ,  S e n i o r  J u s t i c e ,  s i t t i n g  b y  a s s i g n m e n t
m a d e  p u r s u a n t  t o  ....

—  BE V I N S  V. B A L L A R D
o f  A l a s k a ,  a n d  A la



T h i s  i s  a n  a p p e a l  f r o m  a  j u d g m e n t  h o l d i n g  a  r e a l  

e s t a t e  b r o k e r  l i a b l e  f o r  c e r t a i n  m i s r e p r e s e n t a t i o n s  m a d e  i r .  

t h e  c o u r s e  o f  a  r e a l  e s t a t e  t r a n s a c t i o n .

A .  F a c t s

On F e b r u a r y  3 ,  1 9 7 5 ,  D a v i d  a n d  L i n d a  B a l l a r d

p u r c h a s e d  a l o t  w i t h  a n  u n f i n i s h e d  d w e l l i n g  f r o m  J o s e p h i n e ,

P a t r i c i a ,  a n d  W i l l i a m  F e r r i s .  '.' P r i o r  t o  t h e i r  ' p u r c h a s e ,

c e r t a i n  r e p r e s e n t a t i o n s  w e r e  a l l e g e d l y  m a d e  t o  t h e  B a l i a r d s

r e g a r d i n g  t h e  a d e q u a c y  o f  a  w e l l  o n  t h e  p r o p e r t y .  T h e

p u r c h a s e r ,  D a v i d  B a l l a r d ,  w h o .  h a d  p r e v i o u s  e x p e r i e n c e  a s  a

g e n e r a l  c o n t r a c t o r ,  a t t e m p t e d  t o  c o m p l e t e  t h e  e x i s t i n g  w e l l  
• • • • •

o n  t h e  p r o p e r t y .  He i n s t a l l e d  a p u m p ,  a n d  p i p i n g  f r o m  t h e

w e l l  t o  t h e  h o u s e .  T h e  w e l l ,  h o w e v e r ,  f a i l e d  t o  p r o v i d e
• *

s u f f i c i e n t  . w a t e r , . . ' . A s  a  . - r e s u l t ,  . ' t h e  E a l l a r d s '  w e r e  f o r c e d  t o  

h a u l ,  . w a t e r ,  t o . . . t h e i r ,  p r o p e r t y - * .  T h e y  s u b s e q u e n t l y . - . i n c u r r e d  

e x p e n s e s  o f  $ 5 , 9 3 5 . 0 0  i n  d e e p e n i n g  t h e  w e l l  t o  a n  a d e q u a t e  

l e v e l .

B e l i e v i n g  t h e m s e l v e s  t h e  v i c t i m s  o f  f r a u d u l e n t  

m i s r e p r e s e n t a t i o n s , ,  t h e  B a l i a r d s  s u e d  t h e  s e l l e r s ,  t h e  

b r o k e r  ( B e v i n s ) ,  a n d  a n  e m p l o y e e  o f  t h e  b r o k e r  ( L u c a s ) .  

T h e i r  c o m p l a i n t  a l l e g e d ,  i n  p a r t ,  i n t e n t i o n a l  a n d  n e g l i g e n t
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m i s r e p r e s e n t a t i o n . *  I n  a d d i t i o n ,  i t  a l l e g e s  t n a t  S e v i r . i  and

1 .  T h e  c o m p l a i n t  m a d e  t h e  f o l l o w i n g  f a c t u a l
a l l e g a t i o n s :

( a )  B e v i - s  p e r s o n a l l y  i n s p e c t e d  t h e  p r o p e r t y ;

( b )  s e l l e r s  t o l d  B e v i n s  t h a t  t h e r e  w a s  a  w e l l
d r i l l e d  o n  t h e  p r o p e r t y ;

( c )  s e l l e r s  f a i l e d  t o  d i s c l o s e  t o  B e v i n s  t h e
i n c o m p l e t e  n a t u r e  o f  t h e  w e l l ,  w i t h  t h e  k n o w l e d g e  a n d  i n t e n t  
t h a t  B e v i n s  w o u l d  t e l l  p o t e n t i a l  b u y e r s  t h e r e -  w a s  a  w e l l * 1

( d )  s e l l e r s  r e p r e s e n t e d -  t o  • t h e  b r o k e r ' s -  e m p l o y e d  
t h a t  t h e  v e i l  w a s  f i n i s h e d ,  h e l d  3 6  f e e t  o f  s t a n d i n g  w a t e r ,  
a n d  w a s  c a p a b l e  o f  s u p p o r t i n g  t h e  r e a s o n a b l e  w a t e r  n e e d s  o f  
r e s i d e n t s  o f  t h e  h o u s e ;

( e )  s e l l e r s  m ad e  t h o s e  r e p r e s e n t a t i o n s  w i t h  t h e
i n t e n t  t h a t  L u c a s  w o u l d  t e l l  t h e  b u y e r s ;

 • • • . •

• - ( f )  L u c a s  d i d  s o  r e p r e s e n t  t o  t h e  B a l i a r d s ;

( g )  t h e  r e p r e s e n t a t i o n s  w e r e  f a l s e ;
■ • • . , • •»

( h )  L u c a s  m a d e -  t h e  r e p r e s e n t a t i o n s  ■ w i t h  * - t h e
• k n o w l e d g e  t h e y  w e r e ^ f a l s e ;  - ■ ; • ; ;  . . . .  .

( i )  • s e l l e r s  m a d e  t h e  r e p r e s e n t a t i o n s  k n o w i n g  t h e y  
w e r e  f a l s e ,  f o r  t h e  p u r p o s e  o f  - d e c e i v i n g  p l a i n t i f f s  •• a n d  
i n d u c i n g  t h e m  t o  b u y ;

( j )  p l a i n t i f f s  a i d  r e l y  a r id  w e r e  i n d u c e d ;  a n d ,

( k )  p l a i n t i f f s  w e r e  u n a b l e  t o  d i s c o v e r  t h e  d e f e c t  
u n t i l  a f t e r  p u r c h a s e .

I n  a d d i t i o n ;  t h e • f o l l o w i n g  l e g a l  a l l e g a t i o n s  w e r e
m a d e :

( 1 )  B e v i n s  o w ed  p l a i n t i f f s  a d u t y  t o  i n v e s t i g a t e  
t h e  a c c u r a c y  o f  t h e  s e l l e r s '  r e p r e s e n t a t i o n s ,  a n d  b r e a c h e d  
t h a t  d u t y  ( t h i s  c o u n t  w a s  d i s m i s s e d - a t  t h e  c l o s e  o f  p l a i n -  
t i f f s '  e v i d e n c e . ) ; *

( C o n t ' d )
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L u c a s  h a d  a  d u t y  t c  c h e c k  t h e  w e l l ' s  c o n d i t i o n /  t h a t  „

k n e w  t h e r e  w a s  n o  f u n c t i o n a l  w e l l ,  t h a t  2 e v :  n s  w a s  v i o . - . r -

i o u s l y  l i a b l e  f o r  L u c a s ' s  a c t s ,  a n d  t h a t  t h e  F e r r i s e s  w e r e

v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t i o n s  o f  t h e i r  a g e n t s ,  B e v i r . s

a n d  L u c a s .  T h e  c o m p l a i n t  d i d  n o t  e x p l i c i t l y  a l l e g e  i n n o c e n t

m i s r e p r e s e n t a t i o n .

A f t e r  t h e  c l o s e  o f  p l a i n t i f f s '  e v i d e n c e ,  t h e  t r i a l

c o u r t  d i s m i s s e d  c e r t a i n  c o u n t s  o f  t h e  c o m p l a i n t ' .  F i r s t ;  t h e

c o u r t  r u l e d  t h a t  t h e  b r o k e r  d i d  n o t , h a v e  a  g e n e r a l  d u t y  t o

i n s p e c t  t h e  p r e m i s e s .  S e c o n d ,  i t  h e l d  t h a t  t h e  b r o k e r  w a s

n o t  v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t s  o f  h i s  e m p l o y e e ,  L u c a s .

’ I n  a s u b s e o u e n t  w r i t t e n  d e c i s i o n ,  - t h e  c o u r t -  f u r t h e r  r u l e d  
  ■

t h a t  L u c a s -  w a s  n o t  l i a b l e .  I t  t h e n  h e l d  t h a t  B e v i n s  a n d  t h e
• • * •

s e l l e r s  w e r e  j o i n t l y  a n d  s e v e r a l l y  l i a b l e ,  e a c h  w i t h  a  r i g h t  

o f  c o n t r i b u t i o n  f r o m  t h e  o t h e r  f o r  a n y  p a y m e n t  i n  e x c e s s  o f  

a  ‘p r o  r a t a  ‘s h a r e !  v * W h i l e  b o t h  " t h e  • s e l l e r s ” a n d  the*  b r o k e ' r  

f i l e d  t i m e l y  n o t i c e  * o f  a p p e a l o n l y  3 e v i n s ,  t h e  b r o k e r /  

p u r s u e s  h i s  a p p e a l .

1 .  ( C o n t ' d )

( 2 )  L u c a s  ( b r o k e r ' s  e m p l o y e e )  o w e d  p l a i n t i f f s  a  
d u t y  t o  i n v e s t i g a t e ,  a n d  b r e a c h e d  t h a t  d u t y ;

( 3 )  B e v i n s  was v i c a r i o u s l y  l i a b l e  f o r  a c t s  o f  h i s  
e m p l o y e e  L u c a s  ( t h i s  c o u n t  w a s  d i s m i s s e d  a t  t h e  c l o s e  o f  
p l a i n t i f f s *  e v i d e n c e ) ;  a n d ,

( 4 )  s e l l e r s  w e r e  v i c a r i o u s l y  l i a b l e  f o r  t h e  a c t s  
o f  t h e i r  a g e n t s ,  3 e v i n s ,  t h e  b r o k e r ,  a n d  h i s  e m p l o y e e ,  
L u c a s .
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r  T h e  b a s i s  o f  t h e  b r o k e r ' s  l i a b i l i t y  “ i s  n o t  c l - . a r

T h e  c o u r t  f o u n d  t h a t  t h e  s e l l e r s  , w e r e  t h e  s o u r c e  r £  t h e  

r e p r e s e n t a t i o n  t h a t  t h e  w e l l  w a s  " g o o d , "  i . e . ,  c a p a b l e  o f  

s u p p l y i n g  t h e  r e a s o n a b l e  w a t e r  n e e d s  o f  t h e  r e s i d e n t s .  I t  

r u l e d  t h a t  t h e  b r o k e r  h a d  a  r i g h t  t o  r e l y  c n  t h e  r e p r e s e n ­

t a t i o n s , '  a n d  t h u s  t h e  s e l l e r s  w e r e  l i a b l e  ( a s  p r i n c i p a l s )• • .
J

f o r  t h e  a c t  o f  B e v i n s  ( t h e i r  . T o k e r  a n d  t h u s  t h e i r  a g e n t )  

w h o  p a s s e d  o n  t h e  m i s r e p r e s e n t a t i o n .  T h e  c o u r t  a l s o  f o u n d  

t h a t  L u c a s  p a s s e d  o n  t h e  r e p r e s e n t a t i o n  i n t e n d i n g  t h a t . i t  h a  

r e l i e d  u p o n ;  B e v i n s  a d m i t t e d  t o  t h e  s a m e  i n t e n t .  T h e  c o u r t
t

f u r t h e r  f o u n d  t h a t  t h e  BaJ  l a r d s  d i d  s o  r e l y ,  a n d  t h a t  t h e i r

: r e l i a n c e  w a s  j u s t i f i e d .
-    * • • * *

A l t h o u g h  t h e  c o u r t  e a r l i e r  c o n c l u d e d  t h a t  B e v i n s
* • . . ~ —*

h a d  n o  g e n e r a l  d u t y  t o  i n s p e c t ,  i t  s u b s e q u e n t l y  h e l d  t h a t  a 
• •

d u t y  o f  i n q u i r y  a r o s e  w h e n  . L u c a s  a s k e d  B e v i n s ,  o n . b e h a l f  o f
• * * ■ " . * * * •  •

t h e  B a l i a r d s ,  a b o u t  t h e  a d e q u a c y  o f  t h e  w e l l .  T h e  c o u r t

c o n c l u d e d  " t h a t  B e v i n s ,  a c t e d  u n r e a s o n a b l y ,  b y  s i m p l y  a s s u r i n g  

L u c a s  t h a t  i t  w a s  a  " g o o d  ' w e l l "  r a t h e r  t h a n  b y  i n v e s t i g a t ­

i n g .  T h u s  B e v i n s '  l i a b i l i t y  a p p e a r s  t o  r e s c  o n  a  n e g l i g e n c e  

t h e o r y .  7

C e r t a i n  f e c t s  a r e  n o t  c o n t e s t e d :

1 .  T h e  l i s t i n g  m e n t i o n e d  a 1 0 0  f o o t  w e l l .

2 .  T h e  w e l l  p r o v e d  t o  b e  i n c o m p l e t e , '  i . e . ,
i n a d e q u a t e  t o  s u p p o r t  r e a s o n a b l e  w a t e r
n e e d s . * ;
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“T e v i n s , ' l ine L i s u i l i i u  > ; *Au " i c " "
l i s t i n g  c f  a  w s l i  w o u l d  r e a s o n a b l y  l e a d  
b u y e r s  t o  a s s u m e  t h e e w e l l  w as  " g o o d , "  
i . e . ,  a d e q u a t e .

4 .  T h e  B a l i a r d s  r e l i e d  o n  t h e  l i s t i n g  a n d  
r e p r e s e n t a t i o n s  t h a t  t h e  w e l l  w a s  
" g o o d . "

5 .  B o t h  L u c a s  a n d  B e v i n s  i n t e n d e d  t h a t  t h e '  
B a l i a r d s  s o  r e l y .

As t o  t h e  s o u r c e  o f  t h e  m i s r e p r e s e n t a t i o n ,  E e v i n s  

t e s t i f i e d  t h a t  h e  w o u l d  n o t _ h a v e  w r i t t e n  i t  o n  t h e • l i s t i n g

u n l e s s  i t  c a m e  f r o m  t h e  s e l l e r s .  T h e  s a i l e r s ,  h o w e v e r ^•• •

d e n i e d  t e l l i n g  h i m  a b o u t  i t ;  t h e y  t e s t i f i e d  t h a t  B e v i n s  m u s t  

h a v e  m i s u n d e r s t o o d .  T h e  c o u r t  b e l i e v e d  B e v i n s ,  c o n c l u d i n g

t h a t  t h e  s e l l e r s  w e r e  t h e  o r i g i n a l  s o u r c e  o f  t h e  r e p r e s e n -
• • • .  .■ • • ~ i

t a t i o n .
* .

. ~ 3 .  T h e  B r o k e r  i s  L i a b i l i t y  - : - .1 .

. •* ' T h e r e  a r e :  t h r e s  . ty p e s * -  o f -  m i s r e p r e s e n t a t i o n s :

i n t e n t i o n a l ,  ' n e g l i g e n t , :  a n d  i n n o c e n t .  " " W h i l e . t h e  B ' a l l a r d s  

d i d  a s s e r t  a n  i n t e n t i o n a l  m i s r e p r e s e n t a t i o n  c l a i m  a g a i n s t  

t h e  s e l l e r s ,  t h e y  d i d  n o t  d o  s o  a g a i n s t  B e v i n s  o r  L u c a s .  

T h u s ,  w e  n e e d  a d d r e s s  o n l y  t h e  n e g l i g e n t  a n d  i n n o c e n t  m i s -
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r e p r e s e n t a t i o n  c l a i m s  i n  t h i s  a p p e a l .  B e v i n s '  - l i a b i ? . i t v  

b e  s u s t a i n e d ,  m u s t  r e s t  o n  o n e  o f  t h e s e  t w o  t h e o r i e s . "

1 .  N e g l i g e n t  M i s r e p r e s e n t a t i o n  

T h e  B a l i a r d s 1 t h i r d  c l a i m  f o r  r e l i e f  s t a t e d  a 

c a u s e  o f  a c t i o n  f o r  n e g l i g e n c e  a g a i n s t  B e v i n s .  T h a t  c l a i m
4

a l l e g e d  t h a t  B e v i n s  h a d  a  d u t y  t o  " t a k e  r e a s o n a b l e  s t e p s  t o

d e t e r m i n e  w h e t h e r  o r  n o t  t h e  w e l l  . . . w a s  a  c o m p l e t e d

w« 1 1 "  a n d  h a d  s u f f i c i e n t  c a p a c i t y - t o  s u p p o r t  a  p u r c h a s e r ' - s

r e a s o n a b l e  w a t e r  n e e d s ,  t h a t  3 e v i n s  b r e a c h e d  t h a t  d u t y ,  a n d

t h a t  a s  a  d i r e c t  a n d  p r o x i m a t e  r e s u l t  o f  B e v i n s '  b r e a c h  t h e

B a l i a r d s  . p u r c h a s e d  t h e  p r o p e r t y  b e l i e v i n g  t h e  w e l l  w a s  • • • •• • • *

c o m p l e t e d . *  A s  n o t e d ,  t h e  t r i a l  c o u r t  s u b s e q u e n t l y  d i s m i s s e d  

t h a t  c l a i m ,  a n d  t h e  B a l i a r d s  d i d  n o t  a p p e a l .  I n  i t s  f i n a l  

o p i n i o n ,  h o w e v e r , .  . t h e  t r i a l  c o u r t  i m p o s e d ,  l i a b i l i t y ,  o n

2'. B e v i n s ' ’ l - i a b i l i t y .  c o u i d  b e .  b a s e d  o n  a  
v i c a r i o u s  l i a b i l i t y  f o r  t h e  a c t s  o f  h i s  e m p l o y e e  L u c a s .  As 
we n o t e d  i n  B l a c k  v .  D a h l ,  6 2 5  P .  2 d  8 7 6 ,  8 7 9  n . ,3  ( A l a s k a  
1 9 8 1 ) ,  a  r e a l  e s t a t e  b r o k e r  c a n  b e  l i a b l e  u n d e r  t h e  d o c t r i n e  
o f  r e s p o n d e a t  s u p e r i o r  f o r  t h e -  a c t s  o f  h i s  o r  h e r  s a l e s ­
p e o p l e .  H o w e v e r ,  t w o  o f  t h e  r u l i n g s  b e l o w  p r e c l u d e  r e s t i n g  
l i a b i l i t y  o n  s u c h  a  b a s i s .  F i r s t ,  a t  t h e  c l o s e  o f  t h e  
3 a l l a r d s ‘ e v i d e n c e ,  t h e  t r i a l  c o u r t  d i s m i s s e d  t h e  e i g h t h  
c l a i m  f o r  r e l i e f ;  w h i c h  h a d  a s s e r t e d  t h a t  3 e v i n s  w a s  
v i c a r i o u s l y  l i a b l e .  S e c o n d ,  i n  i t s  w r i t t e n  o p i n i o n ,  t h e  
t r i a l  c o u r t  f o u n d  i n  f a v o r  o f  L u c a s ,  t h e  s a l e s m a n .  T h u s  
t h e r e  i s  n o  u n d e r l y i n g  l i a b i l i t y  f o r  w h i c h  B e v i n s  c o u l d  b e
h e l d  v i c a r i o u s l y  r e s p o n s i b l e .  . T h e  B a l i a r d s  h a v e  n o t .
a p p e a l e d ,  t h e s e  r u l i n g s . . -  * * i -  ’ '
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w h e t h e r  t h e  w e l l  w a s ,  i n  f a c t ,  ' a  c o o d  w e l l . 1 " B e v i r . s  

a r g u e s  t h a t  t h e  c o u r t  t h u s  h e l d  h i m  n e g l i g e n t  e v e n  t h o u g h  

n e g l i g e n c e  w a s  d i s m i s s e d  f r o m  t h e  c a r ' ,  a n d ,  f u r t h e r ,  t h a t  h e  

w a s  p r e j u d i c e d  t h e r e b y  b e c a u s e  d i s m i s s a l  o f  t h e  t h i r d  c l a i m  

l e d  h i m  t o  f o r e g o  a  n e g l i g e n c e  d e f e n s e .

We r e c o g n i s e d  t h e  t o r t  o f  n e g l i g e n t  m i s r e p r e s e n t a ­

t i o n  i n  T r a n s a m e r i c a  T i t l e  I n s u r a n c e  C o .  v .  • ? . a j n s e v , 5 0 7  P . 2 d  

4 9 2  ( A l a s k a  1 9 7 3 ) ,  a n d - H o w a r t h  v .  P f e i f e r . 4 4 3  P . 2 c  3 %
i

( A l a s k a  1 9 6 8 ) .  U n d e r  t h i s  t h e o r y ,  3 e v i n s  c o u l d  h a v e  b e e n  

l i a b l e  f o r  b r e a c h i n g  h i s  d u t y  t o  p r o v i d e  a c c u r a t e  i n f o r m a ­

t i o n  o n c e  h e  u n d e r t o o k  t o  s p e a k .  I n  d e t e r m i n i n g  w h e t h e r
  * • •

s u c h  a  d u t y  e x i s t s ,  o n e  m u s t  c o n s i d e r :  ( a )  w h e t h e r  t h e

d e f e n d a n t  h a d  k n o w l e d c  , o r  i t s  e q u i v a l e n t ,  t h a t  t h e  i n f o r -

m a t i o n  w a s  d e s i r e d  f o r . ” , a . . s e r i o u s  * p u r p o s e  a n d  t h a t  . t h e
• • * * . .  • • • • • • •,  2

p l a i n t i f f  i n t e n d e d  t o  ■ r e l y  u p o n  i t ?  * ( b j  t h e  • f o r e s e e a b i l i t y
• • • •  • * .

o f  h a r m ;  ( c )  t h e  d e g r e e  o f i ' c e r t a i n t y  t h a t -  p l a i n t i f f  .w ou ld  

s u f f e r  h a r m ;  ( d )  t h e  d i r e c t n e s s  o f  c a u s a t i o n ;  a n d  ( e )  t h e  

p o l i c y  o f  p r e v e n t i n g  f u t u r e  h a r m .  H o w a r t h  v .  P f e i f e r , 443  

? . 2 d  a t  4 2 ;  s e e  . T r a n s a m e r i c a  ' T i t l e  I n s u r a n c e  C o .  v .  R a m s e y , 

5 0 7  P . 2 d  a t  4 9 4 - 9 5 . 3 I n ' t h e  l a n d  s a l e s  c o n t e x t ,  s u c h  a  d u t y

3 .  I n  T r a n s a m e r i c a  T i t l e , we u p h e l d  s u b m i t t i n g  
t h e  n e g l i g e n c e  i s s u e  t o  . t h e  j u r y -  w h e r e  a  t i t l e • i n s u r a n c e  
c o m p a n y  f a i l e d  t o  i n f o r m  a  • c l i e n t  t h a t * a  p o w e r  o f  a t t o r n e y ,  
u p o n  w h i c h  s h e  w a s ’ r e l y i n g  i i i  a s s e r t i n g  h e r  a u t h o r i t y  t o .  
s e l l  t h e  p r o p e r t y ,  h a d  b e e n  r e v o k e d .  A l t h o u g h  t h e  t i t l e

( C o n t1d)
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r> ».
{  c a n  a r i s e  w h e n  a b r o k e r  b e c o m e s  a w a r e  o f  s u r . r . i c i t u r

r e g a r d i n g  h i s  o r  h e r  r e p r e s e n t a t i o n ^ , o r  w h e .  a b u y e r  - a k e s

a n  a f f i r m a t i v e  i n q u i r y  a n d  t h e  b r o k e r  f a i l s  t o  c h e c k  t h e  

a c c u r a c y  o f  h i s  s u b s e q u e n t  r e s p o n d i n g  r e p r e s e n t a t i o n ,  o r  

w h e n  a c o u r t  d e t e r m i n e s  t h a t  p u b l i c  p o l i c y  r e q u i r e s  b r o k e r s

t o  u n d e r t a k e  c e r t a i n  f u n c t i o n s .  1 e . c . , F i r s t  C h u r c n  o f

t h e  O p e n  B i b l e  v .  C l i n e  J .  D u n t o n  R e a l t y ,  I n c . , ^ 7 4  P . 2 d

1 2 1 1  ( W a s h .  A p p .  1 9 7 8 ) .

We b e l i e v e ,  h o w e v e r , -  t h a t ,  t h e  t r i a l  c o u r t ' s  d i s f

m i s s a l  o f  B a l i a r d s '  t h i r d  c l a i m  f o r  r e l i e f ,  w h i c h  w a s  t h e i r
«

o n l y  n e g l i g e n c e  c l a i m  a g a i n s t  B e v i n s ,  p r e c l u d e s  t h e  b r o k e r ' s  

■ l i a b i l i t y  f r o m  r e s t i n g  o n  a  n e g l i g e n t  m i s r e p r e s e n t a t i o n

3 . ( C o n t ' d )
p pp

c o m p a n y  w a s  u n a w a r e  o f  “t h e  r e v o c a t i o n ,  t h a t  i n f o r m a t i o n - w a s  
r e a d i l y  a v a i l a b l e  t o  i t .  W e ’ c o n c l u d e d  ’ t h a t  t h e  t i t l e
i n s u r e r  k n e w  t h a t  t h e  s e l l e r , '  i t s  c l i e n t ,  . d e s i r e d  i n f o r m a ­
t i o n  a b o u t  h e r  ’ l e g a l ' - c a p a c i t y  t o  s e l l  t h e  l a n d , t h a t  s h e  
i n t e n d e d  t o  r e l y o n  t h a t  • i n f o r m a t i o n ,  • a n d  t h a t - t h e r e  • w a s  
f o r e s e e a b l e  h a r m  t o  h e r  s h o u l d  s h e  b e  p o o r l y  a d v i s e d .  We 
c o n c l u d e d  t h a t  t h e  - j u r y  c o u l d  f i n d  t h a t  t h e  t i t l e  c o m p a n y  
h a d  a  " d u t y  t o  s p e a k -  c a r e f u l l y . "  We r e j e c t e d  a n y  d i s t i n c ­
t i o n  b e t w e e n  t h e  n o n f e a s a n c e  o f  t h e  t i t l e  c o m p a n y  a n d  t h e  
m i s f e a s a n c e  i n  t h e  H o w a r t h  c a s e .  5 0 7  P . 2 d  a t  4 9 4 - 9 5 .

I n  H o w a r t h , a v e n d o r  s o u g h t  d a m a g e s  f o r  t h e  
a l l e g e d  n e g l i g e n t  m i s r e p r e s e n t a t i o n  b y  t h e  d e f e n d a n t  i n s u r e r
t h a t " "  a  p u r c h a s e r  o f  v e n d o r ' s  p r o p e r t y  h a d  o b t a i n e d  f i r e
i n s u r a n c e  on.  t h e  p r o p e r t y .  We h e l d  t h a t  a s s u m i n g  t h e  
p r e s e n c e  o f '  t h e  e s s e n t i a l  f a c t o r s  e s t a b l i s h i n g ,  a  d u t y -  o f  

- c a r e - , -  t h o s e  e n g a g e d  i n  t h e  i n s u r a n c e  b u s i n e s s  a r e  r e q u i r e d
t o  s p e a k  w i t h  r e a s o n a b l e  c a r e . ' ;  : . . > • • •• « •
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4 .  T h a t  t h e  c o u r t  i n t e n d e d  t o  d i s m i s s  n e g l i g e n c e  
c l a i m s  f r o m  t h e  c a s e  i s  f u r t h e r  e v i d e n c e d  b y  t h e  f o l l o w i n g  
c o l l o q u y :

THE COURT: . . . ' I  f e e l  t h a t  i t ' s  t h e  t h i r d -
c l a i m  f o r  r e l i e f  t h a t  y o u  s e e k  t h e r e b y  t o  
i m p o s e . u p o n  r e a l t o r s  a  b u r d e n  t h a t  d o e s  n o t  
e x i s t  e x c e p t  i n  e x t r a o r d i n a r y  c i r c u m s t a n c e s .
T h a t  i s  w h e n  t h e r e ' s  b e e n  —  w hen  t h e r e  h a s  
b e e n  e v i d e n c e  a d d u c e d .  . a s  t o  t h e  d u t y  • o f  a  
r e a l t o r  t o  i n q u i r e  a r i s i n g  f r o m  some c i r c u m ­
s t a n c e s  d i r e c t i n g  t h e .  a t t e n t i o n  , o f  a  r e a s o n ­
a b l e  p r u d e n t  r e a l t o r  t o  s e m e  —  s o n e  — ' s o m e ­
t h i n g  u n u s u a l .  I n  t h i s ,  c a s e  i t  s e e m s  t o  m e  
t h a t  t h i s  w a s  j u s t  a n  o r d i n a r y  t r a n s a c t i o n .
T h a t  i t ' s  r u r a l  p r o p e r t y ,  m o s t  o f  w h i c h  d o e s  
r e q u i r e  t h a t  i t  b e  s e r v i c e d  b y  a w e l l .  I t  i s  
i n c o m p l e t e ,  a n d  i f  I  a c c e p t  t h e  e v i d e n c e  a s  
i t  now s t a n d s ,  t h a t  i t ' w a s  r e p r e s e n t e d  t h a t  
t h e r e  was  a  g o o d  w e l l ,  t h a t  t h a t ' s  t h e  e n d  o f  
t h e  m a t t e r ,  t h a t  t h e r e ' s  n o  d u t y  o n  t h e  
r e a l t o r s  t o  g o  f u r t h e r  a n d  i n q u i r e  w h e t h e r  
t h a t  i s  t h e  a c t u a l  f a c t .  You k n o w , t h e r e ’ s  
n o t h i n g  u n u s u a l  a b o u t ,  t h a t  w e l l  t h a f  w o u l d  
a l e r t  t h e  o r d i n a r y  p r u d e n t  r e a l t o r  o f  t h e "  ■*

• r n e e d  .to- d o  s o m e t h i n g  a b . o u t . i f .  :T o  c h e c k  i t ^
_ p u t *  .* '  ‘ : . :

• * * * -  5 * j :  ... ; ~. -
MR. FRIEDMAN: W e l l / '  i f  t h e  c o u r t ' f i n d s  t h a t
t h e r e  w as  n o -  d u t y ,  t h e n  t h e y  c a n ' t  o b v i o u s l y  
b e  n e g l i g e n t .  B u t  I s t i l l  a s k  t h e  c o u r t

THE COURT: T h e y  —  w e l l ,  t h e y  s t i l l  c a n  b e
—  t h e  d e f e n d a n t s  s t i l l  c o u l d  b e  —  t h e y  m a d e  
t h e  r e p r e s e n t a t i o n ,  w h i c h  - i s  —  f a c t s  s h o w  
w a s  n o t  t r u e .

MR. FRIEDMAN: C o r r e c t .

THE COURT: S o  t h a t  t h e y  c a n  b e  —  t h e y  c a n
be- h e l d  - l i a b l e  f o r  h a v i n g  m ade  t h e  s a m e .  B u t  
n o t  o n  —  n o t  o n  —  ( i n d i s c e r n i b l e )  n e g l i ­
g e n c e  —  o r  n e g l i g e n c e  t h e o r y .



p o s t -  j u d g m e n t  a m e n d m e n t s  t o  c o n f o r m  t h e  i s s u e s '  * t r i e c  t c  " h o

e v i d e n c e ,  a n d  f u r t h e r  p r o v i d e s  t h a t * t h e  f a i l u r e  t o  s o  a m e n d  

" d o e s  n o t  a f f e c t  t h e  r e s u l t  o f  t h e  t r i a l "  o n  t h o s e  i s s u e s ,  

t h e  r u l e  s e t s  a s  a  t h r e s h h o l d  t h e  r e q u i r e m e n t  t h a t  s u c h  

i s s u e s  b e  " t r i e d  b y  e x p r e s s  o r  i m p l i e d  c o n s e n t  o f  t h e  

p a r t i e s . "  We d o  n o t  b e l i e v e  t h a t  t h i s  c o n d i t i o n  w a s  m e t  i n  

t h e  c a s e  a t  b a r .  S u b s e q u e n t  t o  t h e  d i s m i s s a l  n e i t h e r  p a r t y  

a r g u e d  n e g l i g e n t  m i s r e p r e s e n t a t i o n  i n  ' t h e i r  t r i a l  b r i e f s .
m

T h e  c o u r t  a n d  p a r t i e s  t r e a t e d  t h e ,  c a s e  a s  c n e  i n v o l v i n g

i n n o c e n t  m i s r e p r e s e n t a t i o n s .  B e v i n s  n e i t h e r  e x p r e s s l y  n o r

i m p l i e d l y  c o n s e n t e d  t o  t r y i n g  a  n e g l i g e n c e  c l a i m .  A c c o r d -

: i n g l y ,  B e v i n s ’ l i a b i l i t y  c a n n o t  r e s t  o n  a  n e g l i g e n t  m i s r e p -  
• • * .  .  ,  .• - • — . . . •

. .  r e s e n t a t i o n  t h e o r y .

. *
• • • • t ' • t • ^

2 . - : I n n o c e n t '  M i s r e p r e s e n t a t i o n . . . . . . .  . • . r
• *

• «  .  m mm .  • «  »  •  •  — • • -  -  ■ •  • • •  •  •
• T h e  c a s e " " w e n t - f o r w a r d  ‘ - a g a i n s t  . 3 e v . i n s  o n  a n

a p p a r e n t  t h e o r y  o f  i n n o c e n t  m i s r e p r e s e n t a t i o n ,  e v i d e n c e d  b y

t h e .  c o l l o q u y  q u o t e d  i n  n o t e  4  a n d  t h e  a r g u m e n t s  a d v a n c e d  

" 5i n  t h e  t r i a l  b r i e f s . .  T h e  t o r t  o f  i n n o c e n t  m i s r e p r e s e n t a -

f

5 .  T h e  e l e m e n t s  o f  i n n o c e n t  m i s r e p r e s e n t a t i o n  
w e r e  a l l e g e d  t o  a  s u f f i c i e n t  d e g r e e .  P a r a g r a p h  8 o f  t h e  
B a l i a r d s '  f i r s t  c l a i m  f o r  r e l i e f  m a k e s  t h e  n e c e s s a r y  a l l e g a ­
t i o n  c o n c e r n i n g  B e v i n s '  s c i e n t e r .  P a r a g r a p h  2 o f  t h e  f i f t h  
c l a i m -  f o r  r e l i e f -  a l l e g e d  t h a t -  B e v i n s ' a g e n t  p a s s e d  • o n  t h e  
r e p r e s e n t a t i o n  w i t h  t h e  i n t e n t  t o  c a u s e  a c t i o n  i n  r e l i a n c e  
t h e r e o n .  F i n a l l y ,  p a r a g r a p h "  1 5  o f  t h e  f i r s t  c l a i m -  f o r  
r e l i e f  a l l e g e d  a c t u a l  r e l i a n c e .  I n  l i g h t  o f  t h i s ,  p l u s  t h e

( C o n t ' d )
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t i o n  i s  d e f i n e d  b y  s e c t i o n  5 5 2 C . ' l ) * ’ o f  t i l 6 r** •  i « • • i*

( S e c o n d )  o f  T o r t s  ( 1 9 7 7 )  a s ^ f o l l o w s :

O n e  w h o ,  i n  a  s a l e ,  r e n t a l  o r  e x c h a n g e  
t r a n s a c t i o n  w i t h  a n o t h e r ,  m a k e s  a m i s ­
r e p r e s e n t a t i o n  o f  a  m a t e r i a l  f a c t  f o r  
t h e  p u r p o s e  o f  i n d u c i n g  t h e  o t h e r  t o  a c t  
o r  t o  r e f r a i n  f r o m  a c t i n g  i n  r e l i a n c e  
u p o n  i t ,  i s  s u b j e c t  t o  l i a b i l i t y  t c  t h e
o t h e r  f o r  p e c u n i a r y  l o s s  c a u s e d  t o  h im
b y  h i s  j u s t i f i a b l e  r e l i a n c e  u p o n  t h e
m i s r e p r e s e n t a t i o n ,  e v e n  t h c u g n  i t  i s  n o t
m a d e  f r a u d u l e n t l y  o r  n e g l i g e n t l y .

• •  * •*«
I d . T h e  R e s t a t e m e n t  l e a v e s  c p e n  t h e  g u e s t i c n  o f  w h i t h e r

• * 0
s u c h  a  c a u s e  o f  a c t i o n  - l i e s  a g a i n s t  r e a l  e s t a t e  b r o k e r s - .

I d . § 5 S 2 C ,  C o m m en t  g .

We h a v e  r e c o g n i z e d  a  c a u s e  o f  a c t i o n  a g a i n s t  t h e

o v n e r  o f  r e a l t y  who i n n o c e n t l y  m i s r e p r e s e n t s  i t s  c o n d i t i o n  
• • • 

t o - t h e  p u r c h a s e r .  C o u s i n e a u  v .  ’ W a l k e r , 613  P . 2 d  6 0 8  ( A l a s k a

1 9 8 0 ) .  I n  C o u s i n e a u , we g r a n t e d  r e s c i s s i o n  a n d  r e s t i t i r

t o  a  . p u r c h a s e r ^  w h e r e  - t h e / ; s e l l e r  m a d e "  f a l s e  s t a t e n  s
• * • # • . • » * • • • #  •  ! •  •  * *•• * • a — a f a • • • * * ' |

c o n c e r n i n g  : ' - t h e  h i g h w a y "  f r o n t a g e  :a n d ’ g r a v e l  c o n t e n t  o f  t h e  

p u r c h a s e d  l a n d .  - In  s o  d o i n g ,  we h e l d  t h a t  a n  o w n e r  g u i l t y  

o f  e v e n  i n n o c e n t  m i s r e p r e s e n t a t i o n  c o u l d  n o t  h i d e  b e h i n c  

t h e  d o c t r i n e  o f  c a v e a t  e m p t o r .  I_d. a t  6 1 4 - 1 6 .  T h i s  i s  s c  

b e c a u s e  o w n e r s  a r e  p r e s u m e d  t :  k n o w  t h e  c h a r a c t e r  a n d  a t t r i -

5 .  ( C o n t ' d )

c o u r t ' s  a n d  t h e  p a r t i e s '  a r g u m e n t s  c o n c e r n i n g  S e c t i o n  5 5 2  o i  
t h e  R e s t a t e m e n t ,  we c o n c l u d e  t h a t  B e v i n s  w a s  " a d e q u a t e l y  
n o t i f i e d "  t h a t  t h e  B a l i a r d s  w e r e  a s s e r t i n g  a c a u s e  o f  a c t i o r  
b a s e d  o n  i n n o c e n t  m i s r e p r e s e n t a t i o n s .  S e e  C l a r y  I n s .  A g e n c y  
v . . - D o y l e ,  6 2 0  P . 2 d  1 3 4 ,  2 0 1  ( A l a s k a  1 9 8 0 ) .



b u t a s  o f  t h e  l a n d  c o n v e y e d  a n d  b u y e r s  a - r *  * c o n s e ' 7v * rit l v  

e n t i t l e d  t o  r e l y  o n  t h e  s e l l e r ’ s  r e a s o n a b l e  r "‘. p r e s e r . t a t .  : r .s . 

S e e  S o r e n s o n  v .  A d a m s , 5 7 1  ? . 2 d  7 6 9 ,  7 7 6  ( I d a h o  1 3 7 7  ) ,

c r u o t e d  i n  C o u s i n e a u  v .  W a l k e r , 6 1 3  ? . 2 d  6 0 3 ,  6 1 5  u . 1 4

( A l a s k a  l i S O ) .  T h e  o w n e r  o f  l a n d  m u s t  t h e r e f o r e  b e  b o t h  

t r u t h f u l  a n d  i n f o r m e d  i n  m a k i n g  a n y  r e p r e s e n t a t i o n s ,  f o x  

f r a u d  i n c l u d e s  t h e  p r e t e n s e  c i  k n o w l e d g e  w h e r e  t h e r e  i s  

n o n e .  S t a r o n a o a n i  v .  W r i c h t , 1 1 0  A . 2 d  8 2 ,  8 4  ( D . C .  A p p .

1 9 5 4 ) .  ........  ...................... . — •
♦ **, •

T h e  q u e s t i o n  p r e s e n t e d  i n  t h i s  c a s e  i s  w h e t h e r  o r  

n o t  l i a b i l i t y  f o r  i n n o c e n t  m i s r e p r e s e n t a t i o n  s h o u l d  e x t e n d  

-* t o  t h e  o w n e r ’ s  a g e n t ,  t h e  r e a l  e s t a t e  b r o k e r ,  w h e r e  t h a t  

p a r t y  s e r v e s  a s  a  c o n d u i t  f o r  t h e  o w n e r ' s  m i s i n f o r m a t i o n .

M o s t  c o u r t s  a d d r e s s i n g  ‘ t h i s  i s s u e  r e c o g n i z e  a  c a u s e  o f
• •

a c t i o n  b y  t h e  p u r c h a s e r s  o f .  p r o p e r t y  a g a i n s t . t h e  b r o k e r . f o r  

t h e  l a t t e r ' s  i n n o c e n t  m i s r e p r e s e n t a t i o n .  " ' : *r

6 .  S o d a l  v .  F r e n c h ,  5 3 1  P . 2 d  9 7 2 ,  9 7 3  ( C o l o .  A p p .  
1 9 7 4 ) ;  S p a r g n a p a n i  v .  W r i g h t ,  1 1 0  A . 2 d  8 2 ,  8 5  ( D . C .  A p p .
1 9 5 4 ) ;  P u m p h r e y  v .  Q u i l l e n ,  1 3 5  N . E . 2 d  2 2 8 ,  2 2 1  ( O h i o  1 9 5 6 ) ;  
B e r r y m a n  v .  R i e g e r t ,  1 7 5  N . W . 2 d '  4 3 8 ,  4 4 2  ( M i n n .  1 9 7 0 ) ;
L a w l o r  v .  S c h e p e r ,  1 0 1  S . E . 2 d  2 6 9 ,  2 7 1  ( S . C .  1 9 5 7 ) ;  P o l k
T e r r a c e ,  I n c .  v .  . H a r p e r ,  . 3 8 6  S . W . 2 d  5 8 8 ,  5 9 3  ( T e x .  A p p .
1 9 6 5 ) .  C o n t r a  L y o n s '  v .  C h r i s t  E p i s c o p a l  C h u r c h ,  3 8 9  N . E . 2 d  
6 2 3 ,  6 2 5  ( 1 1 1 .  A p p .  1 9 7 9 ) .



A . 2 d  82 ( D . C .  A p p .  1 9 5 4 ) .  T h e r e ,  b o t h  t h e  s e l l e r  a n d  b r o k e r .#

w e r e  h e l d  l i a b l e  f o r  r e p r e s e n t i n g  t h a t  a  h o u s e  c o u l d  b e

h e a t e d ,  f o r  a  l i t t l e  m o r e  t h a n  $ 1 0 0 . 0 0  p e r  y e a r ,  w h e n  a

d e f e c t  i n  t h e  b o i l e r  m a d e  i t  i m p o s s i b l e  t o  h e a t  t h e  h o u s e  a t

a l l .  I d .  a t  8 5 .  T h e  b r o k e r  h a d . m e r e l y  p a s s e d  o r  t h e

s e l l e r ' s  i n f o r m a t i o n ,  a n d  n e i t h e r ’ d e f e n d a n t  h a d  k n o w e d g u  o f

a  d e f e c t .  N e v e r t h e l e s s , -  t h e  c o u r t ,  s u s t a i n e d  l i a b i l i t y :

I f  t h e  b r o k e r  i n n o c e n t l y  r e p r e s e n t e d  
t h a t  t h e  h e a t i n g  p l a n t  w a s  i n  w o r k a b l e  
c o n d i t i o n  a n d  w a s  m i s t a k e n  i n  t h a t  
r e p r e s e n t a t i o n ,  o r  m a d e  t h e  r e p r e s e n t a ­
t i o n  w i t h o u t  k n o w i n g  w h e t h e r  i t  w a s  t r u e  
o r  f a l s e ,  t h e  i n j u r e d  p a r t y  may r e c o v e r
i n  a n  a c t i o n  f o r  f r a u d .

• -   . . .  .  .  . . .

„ . . We m ay  a s s u m e  t h a t  t h e  b r o k e r  w a s  
g u i l t y  o f  n o  d e l i b e r a t e  d e c e p t i o n  a n d  
h a d  n o  a c t u a l  k n o w l e d g e  o f  t h e  c o n c e a l e d  
d e f e c t .  B u t  o n  d e f  e n a a n t s ' own e v i d e n c e  

• ; t h e i r ,  s e l l i n g . ; a g e n t  . d i d  n o t  d i s c l a i m . .  . .
s u c h  k n o w l e d g e ’ . . . .  "The r e p r e s e n t a -  

1 r :  . t i o n  . . .  w a s ^ f l a g r a n t l y  . i n a c c u r a t e  j. — y ,  .*
s i n c e  t h e  d e f e c t  . .  . m a d e  i t  i m p o s -  • 
s i b l e  t o  h e a t ,  t h e  - h o u s e  a t  a l l  > .  .
" F r a u d  i n c l u d e s  t h e  p r e t e n s e  o f  k n o w ­
l e d g e  w h e n  k n o w l e d g e  . t h e r e  i s  n o n e . "

I d .  a t  S 3 - S 4  ( c i t a t i o n s  o m i t t e d ) .

T h e  p o l i c y  f a v o r i n g  l i a b i l i t y  f o r  i n n o c e n t  m i s r e p ­

r e s e n t a t i o n  i s  f o u n d  o n  a  r e c o g n i t i o n  t h a t  p u r c h a s e r s  s h o u l d  

b e  e n t i t l e d  t o .  r e l y  o n  a b r o k e r ' s  r e p r e s e n t a t i o n s .  As o n e

o p i n i o n  n o t e s :
. • . • *•
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BROKERS—ATTORNEYS WHO ARE NOT UCEu REAL ESTATE BROKERS CAN
RECOVER COMMISSION ON SALE OF REAL ESTATE (Coat'd,

Thus, § 212(f)(6) establishes that an attorney who is not regularly 
engaged in the real estate business and who does not offer to provide 
real estate services to the general public, may, for a commission, 
perform certain acts associated with the sale and use of real estate 
without bt ng licensed as a real estate broker. Accordingly, such an 
attorney, who is not licensed as a real estate broker, and who engages 
in such acts, does not violate § 217(a). Therefore, the prohibition 
against recovery contained in §228. generally applicable to un­
licensed persons who act in the capacity of a real estate broker, is 
inapplicable to such an attorney.

In conclusion, the Court opined:

While there was evidence to show that Sybert and Nippard were 
regularly engaged in the practice of law relating to real estate, there 
was no evidence to show that they were regularly engaged in the real 
estate business or that they publicly offered to perform acts 
authorized to be performed by a real estate broker. Under these 
circumstances. Sybert and Nippard were not real estate brokers 
w ithin the definition of § 212 and did not have to be licensed as real 
estate brokers under § 271(a). Consequently, they were not prohibited 
by § 228 from recovering the agreed upon commission when the 
potential purchaser they had introduced to ARCO eventually bought 
the property.

Z J J .  - Z

BROKERS— BROKER IS HELD L IA B LE FOR INNOCENT M ISREPRESENTATION 

BEVINS v. BALLARD
655 P.2d 757 •Supreme Court of Alaska. 1982)

ISSUE: Whether a broker who misrepresents, innocently, the state of a well to home
purchasers is liable for the tort of innocent misrepresentation.

203

FACTS: On February 3. 1975. David and Linda Ballard purchased a lot w ith an
unfinished dwelling from the Ferrises. Prior to their purchase, certain 
representations were allegedly made to the Baliards regarding the adequacy 
of a well on the property. The purchaser. David Ballard, who had previous 
experience as a general contractor, attempted to complete the existing well 
on the property. He installed a pump and piping from the well to the house. 
The well, however, failed to provide sufficient water. As a result, the Baliards 
were forced to haul water to their property. They later incurred expenses of 
S6.935 in deepening the well to an adequate level. The Baliards, believing 
that they had been the victims of fraudulent misrepresentations, sued the 
seller, the broker. Bevins, and an employee of the broker, Lucas. The 
Baliards alleged that Bevins and Lucas had a duty to check the well's 
condition, that Lucas knew there was no functional well, tha t Bevins was 
vicariously liable for Lucas' acts, and that the Ferrises were vicariously 
liable for the actions of the ir agents. Bevins and Lucas, The complaint did not 
explicitly allege innocent misrepresentation.

TIONAl PROPERTY LAW OIGESTS
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BROKERS—BROKER IS HELD LIABLE FOti CENT MISREPRESENTATION(Coat'd)
>>

HELD:

■x
4

At the tria l, the court held that the broker did not have a general duty of 
inspecting the premises; that the broker was not vicariously liable for Lucas: 
and tha t Lucas also was not liable. However, the court found that Bevins and 
the sellers were jo in tly and severally liable, each with a righ t of contribution 
from the other. Bevins then appealed.

Affirmed.

The Court in it ia lly reviewed the tort of innocent misrepresentation:

The tort of innocent misrepresentation is defined by section 552C(1) 
of the Restatement (Second) of Torts (1977) as follows:

One who. in a sale, rental or exchange transaction w ith another, 
makes a misrepresentation of a material fact for the purpose of 
inducing the other to act or to refrain from acting in reliance
upon it. is subject to liab ility to the other for pecuniary loss
caused to him by his justifiable reliance upon the misrepresenta- 
tion, even though it is not made fraudulently or negligently.

Id. The Restatement leaves open the question of whether such a 
cause of action lies against real estate brokers. Id. § 552C, Comment 
g-

A fte r this review, the Court restated the issue which the factual situation 
presented:

The question presented in this case is whether or not liab ility for 
innocent misrepresentation should extend to the owner's agent, the
real estate broker, where that party serves as a conduit for the
owner’s misinformation. Most courts addressing this issue recognize a 
cause of action by the purchasers of property against the broker for 
the la tte r’s innocent misrepresentation.

The Court declared:

The policy favoring liab ility for innocent misrepresentation is found 
on a recognition that purchasers should be entitled to rely on a 
broker's representations. As one opinion notes:

Real estate brokers and their agents hold themselves out to the 
public as having specialized knowledge wuh regard to housing, 
housing conditions and related matters. The public is entitled to 
and does rely on the expertise of real estate brokers in the 
purchase and sale of its homes. Therefore there is a duty on the 
part of real estate brokers to be accurate and knowledgeable 
concerning the product they are in the business of selling —  that 
is, homes and other types of real estate. Courts have held in 
many cases that purchasers are entitled to rely on real estate 
brokers’ statements.

Lyons v. Christ Episcopal Church. 71 111. App. 3d 257, 27 111. Dec. 559, 
389 N.E.2d 623, 628 (1979) (dissenting opinion).

We find this reasoning persuasive. Parties to real estate transactions 
frequently do not deal on equal terms. Real estate brokers are

NATIONAL PROPERTY LAW DIGESTS



BROKERS-BROKER IS HELD LIABLE FOR „ -ENT MISREPRESENTATION(Cant'd)
licensed professionals, possessing superior knowledge of the realty 
they sell and the real estate market generally.

The Court then held:

Accordingly, we hold that a purchaser who relies on a material 
misrepresentation, even though innocently made, has a cause of 
action against the broker originating or communicating the misrepre­
sentation.

It further reasoned:

Brokers, in turn, can protect themselves from liab ility by investigat­
ing the owner’s statements, or by disclaiming knowledge, by requir­
ing the seller to sign at the time of listing a statement setting forth 
representations which w ill be made, certifying that they a,e true and 
providing for indemnification if they are not.

In dissent. Justice Connor stated:

I dissent from the holding that an action for innocent misrepresenta­
tion should be permitted against the r :al estate broker.

When a realtor acts as a mere conduit for passing on information 
supplied by the seller, he should be under no duty independently to 
verify tha t information unless he has reason to believe the informa­
tion to be false. . . . Allowing an innocent misrepresentation action 
against the broker in such circumstances is quite close to imposing 
strict liab ility . There is no reason to make the broker the "insurer’^of 
the seller's representation. “

CONDOMINIUMS—MEMBERS OF CONDOMINIUM BOARD OF DIRECTORS MAY 
BE HELD LIABLE FOR THEIR ACTS ONLY WHERE THERE IS EVIDENCE OF 
FRAUD. DISHONESTY OR INCOMPETENCE

SCHWAR2MANN v. ASSOCIATION OF APARTMENT OWNERS OF BRIDGEHAVEN 
655 P.2d 1177 (Court of Appeals of Washington, Division 1, 1982)

ISSUE: Whether the ind ividua l board of director members of a condominium are
liable for the ir acts absent showing of fraud, dishonesty or incompetence.

FACTS: ~ Robert and Eleonore Schwarzmann purchased a un it in the Bridgehaven
condominium in Seattle in 1971. Bridgehaven Association is an unincorpo­
rated association w ith a seven-member Board of Directors (Board). The 
Association and the Board are responsible for the maintenance and repair of 
common areas of the condominium. In November. 1978, spots appeared in the 
Schwarzmanns' ceiling. They reported this at the December 6, 1978 board 
-neeting and several days later the Board sent building chairman Nick Buono 
to look at the spots. A t tha t time, the Schwarzmanns noticed additional s ots 
on the ceiling.
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