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RICK HALFORD ,r President of 
tha Alaska State senate,
DRUE PEARCE/ STEVE FRANK,
BERT SHARP, MIKE MILLER,
RANDY PHILLIPS, TIM KELLY, 
LOREN LEMAN, GEORGE JACKO, 
STEVE RIIGER, and ROBIN 
TAYLOR, comprising the 
Senate Majority of the 
Eighteenth Alaska Legislative 
session,

Plaintiffs,

WALTER J. HICKEL, GOVERNOR OF 
THE STATE OF ALASKA, and 
DARREL J. REXWINKEL, 
COMMISSIONER OF THE ALASKA 
DEPARTMENT OF REVENUE,

i
Defendants.

STEVE COWPER,

Plaintiff,

v.

WALTER J. HICKEL, Governor 
of the State of ALASKA, 
DARREL J. REXWINKEL, 
Commissioner of the 
Dopartaent of Revenue for 
the State of Alaska, 
and the STATE OF ALASKA,

Defendants.

Case No. 3AN-93-6* /CIV 
(Consolidated)

Case No. 3AN-93-684SCIV
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DECISION ON CROSS MOTIONS FOR 

SUMMARY JUDGMENT

This court has been called upon to decide if the 

informal conference appeal procedure set out in A.S. 

43.05.240 (a) is an "administrative proceeding" as used 

in Article IX, Section 17 of the Alaska Constitution, the 

Constitutional Budget Reset . < i Fund.

These informal appeals are administrative 

proceedings, and therefore money received from 

settlements, final decisions or otherwise at this 

appellate level are subject to segregation into the 

Constitutional Budget Reserve Fund.

BACKGROUND

On January 2, 1991, Article IX, Section 17 of the 

Alaska State Constitution took effect. This 

constitutional amendment was approved by the voters after 

being presented to them by the legislature in a ballot 

proposition during the prior fall election.
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This new constitutional language requires that 

money received by the state after July 1, 1990, from the 

resolution of mineral Vax disputes, is to be placed in 

a Budget Reserve Fund, separate from the general fund of 

the state, and quite limited in its availability for 

appropriation by the legislature.

The state had been receiving and continues to 

unpredictably receive large sums of money, amounting to 

hundreds of millions of dollars, from oil and gas tax 

appeals. The legislature intended to restrict the 

spending of these "windfalls" of what were essentially 

back taxes by placing these funds in the constitutionally 

mandated Budget Reserve Fund. (The language adopted by 

the voters does not mention windfalls, although the voter 

pamphlet pro and con statements both mention the word).

One of the sources of mineral tax appeal income is 

the informal conference procedure established by 

A.S.43.05.240 (a) and 15 AAC 05.010 and .020. This is the 

optional first stage of the taxpayer remedies which 

become available when the Department of kavenue serves 

a notice of tax deficiency following an audit of a tax 

return. Money received from settlements of or following 

final decision in these informal appeals was apparently 

placed in the Budget Reserve Fund in early 1991,
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(although present and former revenue officials give 

differing answers about the issue. Se9 affidavits of 

Floerchinger, Fischer and Dick, as well as deposition 

excerpt of defendant Rexwinkel, page 74). At that time 

the Department of Revenue removed the informal conference 

money from the Budget Reserve Fund account and placed it 

in the general fund, making it available for the 

legislature to appropriate in the same manner as 

unrestricted state revenues. Subsequently received 

informal conference money has also been placed in the 

general fund.

By the summer of 1993 nearly $800,000,000.00 of this 

money had been placed in the general fund. During the 

1993 legislative session appropriations from the general 

fund spent essentially all of this informal appeal money.

These consolidated lawsuits were subsequently filed 

challenging the legality of the state placing this money 

in the general fund rather than the Constitutional Budget 

Reserve Fund. Plaintiffs are the "Senate Majority" a

group of state senators, as well as former Governor Steve»
Cowper, who was governor at the time of creation of the 

Budget Reserve Fund amendment. Defendants are the present 

Governor, Walter J. Hickel, his Commissioner of Revenue, 

Darrel J. Rexwinkel, and the State of Alaska. Governor
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Hickel, through the Commissioner, is responsible for 

placing state money in the proper accounts.

All parties have moved for summary judgment on the 

question of whether the "informal conference" appeal 

process is an "administrative proceeding" as contemplated 

by the Constitutional .Budget Reserve Fund amendment.

ANALYSIS

The Budget Reserve Fund was established by Article 

IX, Section 17(a) of the Alaska Constitution, which 

states:

(a) There is established as a separate fund in the 
State treasury the budget reserve fund. Except for 
money deposited .into the permanent fund ..., all 
money received by the State after July 1, 1990, as 
a result of the termination, through settlement or 
otherwise, of an administrative proceeding or of 
litigation in a State or federal court involving... 
taxes imposed on mineral income, production, or 
property, shall be deposited in the budget reserve 
fund....

The meaning of the "administrative proceeding" 

language in the above provision is the -focus of this 

case.

ADMINISTRATIVE PROCEEDINGS

The meaning of this term can be a technical legal
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m e a n i n g  d e v e l o p e d  o v e r  t i m e  b y  t h e  c o u r t s ,  t h e  

l e g i s l a t u r e  o r  o t h e r w i s e ,  o r  i t  c o u l d  b e  t h e  c o m m o n ,  

e v e r y d a y  m e a n i n g  l i k e l y  t o  b e  p l a c e d  o n  t h e  t e r m  b y  t h e  

v o t e r s  r a t i f y i n g  t h e  c o n s t i t u t i o n a l  a m e n d m e n t .

T e c h n i c a l  m e a n i n g s : T h e r e  a r e  t h r e e  g e n e r a l  t y p e s

o f  a d m i n i s t r a t i v e  p r o c e e d i n g :  a d m i n i s t r a t i v e  r u l e m a k i n g ,  

a d m i n i s t r a t i v e  i n v e s t i g a t i o n ,  a n d  a d m i n i s t r a t i v e  

a d j u d i c a t i o n .

H e r e  t h e  a d m i n i s t r a t i v e  p r o c e e d i n g  is o n e  i n  w h i c h  

a f i n a l  d e c i s i o n  is p o s s i b l e ,  ( " . . . t e r m i n a t i o n ,  t h r o u g h  

s e t t l e m e n t  o r  o t h e r w i s e . . . " )  a n d  o n e  i n  w h i c h  a d i s p u t e  

is p r e s e n t ,  ( d i s p u t e s  a r e  " s e t t l e d , "  a n d  t h e  r e f e r e n c e  

t o  l i t i g a t i o n  a l s o  i m p l i e s  d i s p u t e  r e s o l u t i o n ) . 

T h e r e f o r e  r u l e m a k i n g  a d m i n i s t r a t i v e  p r o c e e d i n g s  a r e  

e x c l u d e d  s i m p l y  b y  t h e  c o n t e x t .

I n v e s t i g a t i v e  a d m i n i s t r a t i v e  p r o c e e d i n g s  a r e  

p r o b a b l y  a l s o  e x c l u d e d ,  s e e  M a l l a s  v  U n i t e d  S t a t e s . 993 

F . 2 d  1111, 1 1 1 2  ( 4 t h  Cir. 1 9 9 3 ) ,  a l t h o u g h  t h e  l i n e  is n o t  

a s  c l e a r ,  s i n c e  a n  i n v e s t i g a t i o n  o f  a n  i s s u e  e v e n t u a l l y  

t e r m i n a t e s  i n  a r e s u l t  w h i c h  c o u l d  h a v e  m a n d a t o r y  

c o n s e q u e n c e s ,  a n d  " s e t t l e m e n t "  o f  t h e  i s s u e  u n d e r  

i n v e s t i g a t i o n  is a c o n c e i v a b l e  i n t e r i m  r e s o l u t i o n ,  

a l t h o u g h  t h i s  is a b i t  o f  a s t r e t c h .
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T h e  a u d i t  p e r f o r m e d  b y  t h e  D e p a r t m e n t  o f  R e v e n u e  o f  

a t a x p a y e r ' s  r e t u r n  i s  a n  i n v e s t i g a t o r y  a d m i n i s t r a t i v e  

p r o c e e d i n g .  N o n e  o f  t h e  p a r t i e s  t o  t h i s  c a s e  h a v e  

s u g g e s t e d  t h a t  t h e s e  a u d i t s  a n d  t h e  r e s u l t i n g  d e f i c i e n c y  

a s s e s s m e n t s  a r e  c o v e r e d  b y  t h e  B u d g e t  R e s e r v e  F u n d  

r e q u i r e m e n t s ,  a n d  t h e  l e g i s l a t i v e  h i s t o r y  d o e s  n o t  

s u g g e s t  i t . 1

T h e  m o s t  c l e a r  a d m i n i s t r a t i v e  p r o c e e d i n g  c o v e r e d  b y  

t h e  c o n t e x t  o f  t h e  B u d g e t  R e s e r v e  F u n d  l a n g u a g e  is a n  

a d j u d i c a t o r y  a d m i n i s t r a t i v e  p r o c e e d i n g :  a p r o c e e d i n g  in 

w h i c h  a d i s p u t e  b e t w e e n  a t a x p a y e r  a n d  t h e  d e p a r t m e n t  is 

r e s o l v e d ,  r e s u l t i n g  i n  a f i n a l ,  c o l l e c t a b l e  t a x  

o b l i g a t i o n .

T h e  c e n t r a l  q u e s t i o n  t h e n  is w h e t h e r  t h e  i n f o r m a l  

c o n f e r e n c e  r e m e d y  p r o v i d e d  b y  A . S . 4 3 . 0 5 . 2 4 0  (a), a n d

e x p a n d e d  u p o n  i n  15 A A C  0 5 . 0 1 0  a n d  . 0 2 0  is a n  

a d j u d i c a t o r y  a d m i n i s t r a t i v e  p r o c e d u r e .  T h e  s t a t u t e  s a y s :

1 ( T h i s  is n o t  t o  s a y  s o m e o n e  m i g h t  n o t  t r y  t o

i m p o s e  t h i s  e x t e n s i o n  s o m e d a y .  A l a s k a n s  a r e  c o n t e n t i o u s
a n d  t e n d  n o t  t o  t r u s t  a u t h o r i t i e s  t o  s p e n d  t h e i r  m o n e y .  
T h a t ' s  w h y  w e  h a v e  t h e  P e r m a n e n t  F u n d ,  t h e  B u d g e t  R e s e r v e
F u n d ,  v a r i o u s  t a x  " c a p s " ,  et c .  T h e  s e n a t e  m a j o r i t y  d i d n ' t
e v e n  t r u s t  i t s e l f  w i t h  t h e  $ 8 0 0  m i l l i o n .  T h a t ' s  w h y  t h e y
p r o t e s t e d  i t s  p l a c e m e n t  i n  t h e  g e n e r a l  f u n d :  f o r  f e a r  
t h e y  m i g h t  s p e n d  i t . ...)
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Sec. 4 3 . 0 5 . 2 4 0 .  T a x p a y e r  r e m e d i e s .  (a) A  p e r s o n  
a g g r i e v e d  b y  t h e  a c t i o n  o f  t h e  d e p a r t m e n t  i n  f i x i n g  
t h e  a m o u n t  o f  a t a x  o r  i n  i m p o s i n g  a p e n a l t y  m a y  
a p p l y  t o  t h e  d e p a r t m e n t  w i t h i n  50 d a y s  f r o m  t h e  
d a t e  of m a i l i n g  t h e  n o t i c e  r e q u i r e d  t o  b e  g i v e n  t o  
t h e  p e r s o n  b y  t h e  d e p a r t m e n t ,  g i v i n g  n o t i c e  o f  t h e  
g r i e v a n c e ,  a n d  r e q u e s t i n g  a n  i n f o r m a l  c o n f e r e n c e .  
A t  t h e  c o n f e r e n c e  t h e  p e r s o n  a g g r i e v e d  m a y  p r e s e n t  
a r g u m e n t s  a n d  e v i d e n c e  r e l e v a n t  t o  t h e  a m o u n t  o f  
t a x  o r  p e n a l t y  d u e  t h e  s t a t e .  I f  t h e  d e p a r t m e n t  
d e t e r m i n e s  t h a t  a c o r r e c t i o n  is w a r r a n t e d ,  t h e  
d e p a r t m e n t  s h a l l  m a k e  t h e  c o r r e c t i o n .

T h e  n a t u r e  o f  t h e  i n f o r m a l  c o n f e r e n c e  i t s e l f  is 

e s t a b l i s h e d  i n  t h e  a d m i n i s t r a t i v e  c o d e  w h i c h  s t a t e s :

15 A A C  0 5 . 0 2 0 .  I N F O R M A L  C O N F E R E N C E S ,  (a) U p o n  
r e c e i p t  o f  a w r i t t e n  r e q u e s t  f o r  a p p e a l  u n d e r  15 
A A C  0 5 . 0 1 0  r e q u e s t i n g  a n  i n f o r m a l  c o n f e r e n c e ,  a n  
a p p e a l s  o f f i c e r  w i l l  p r o m p t l y  s c h e d u l e  t h e  i n f o r m a l  
c o n f e r e n c e .  T h e  i n f o r m a l  c o n f e r e n c e  w i l l  b e  
c o n d u c t e d  i n  p e r s o n ,  t h r o u g h  c o r r e s p o n d e n c e ,  o r  b y  
t e l e p h o n e ,  a u d i o ,  o r  v i d e o  t e l e c o n f e r e n c e ,  o r  o t h e r  
e l e c t r o n i c  m e a n s .  T h e  a p p e a l s  o f f i c e r  s h a l l  m a k e  
a v a i l a b l e  t o  t h e  p e r s o n  w h o  f i l e d  t h e  r e q u e s t  f o r  
a p p e a l  t h e  r e l e v a n t  p o r t i o n  o f  t h a t  p e r s o n ' s  f i l e ,  
a n d  s h a l l  e x p l a i n  a t  t h e  i n f o r m a l  c o n f e r e n c e  t h e  
a c t i o n  t a k e n  b y  t h e  d e p a r t m e n t .  A  p e r s o n  w h o  w a n t s  
t o  p r e s e n t  f a c t s  a n d  i n f o r m a t i o n  i n  s u p p o r t  o f  i t s  
p o s i t i o n  m u s t  b r i n g  a l l  p e r t i n e n t  b o o k s ,  r e c o r d s ,  
s c h e d u l e s ,  a n d  o t h e r  d o c u m e n t s  t o  t h e  c o n f e r e n c e .  
T h e  a p p e a l s  o f f i c e r  m a y  c o p y  a n y  o f  t h e  b o o k s ,  
r e c o r d s ,  s c h e d u l e s ,  a n d  o t h e r  d o c u m a n t s  b r o u g h t  t o  
t h e  c o n f e r e n c e  o r  o t h e r w i s e  m a d e  a v a i l a b l e  t o  t h e  
a p p e a l s  o f f i c e r .  T h e  p e r s o n  w h o  f i l e d  t h e  r e q u e s t  
s h a l l  s u p p l y  a d d i t i o n a l  i n f o r m a t i o n  t h a t  t h e  
a p p e a l s  o f f i c e r  c o n s i d e r s  n e c e s s a r y .

(b) A f t e r  c o n s i d e r i n g  t h e  f a c t s ,  i n f o r m a t i o n ,  a n d  
a r g u m e n t s  p r e s e n t e d  a t  t h e  i n f o r m a l  c o n f e r e n c e ,  t h e  
a p p e a l s  o f f i c e r  s h a l l  p r o m p t l y  r e n d e r  a w r i t t e n  
d e c i s i o n .  T h e  d e c i s i o n  m u s t  i d e n t i f y  t h e  i s s u e s  i n  
c o n t r o v e r s y  f o r  p u r p o s e s  o f  f u r t h e r  a p p e a l .  If t h e  
a p p e a l s  o f f i c e r  b e l i e v e s  t h a t  m o d i f i c a t i o n  o f  t h e  
d e p a r t m e n t ' s  a c t i o n  i s  a p p r o p r i a t e ,  m o d i f i c a t i o n  
m u s t  b e  m a d e  a n d  r e f l e c t e d  i n  t h e  w r i t t e n  d e c i s i o n .
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(c) The decision of the appeals officer is final 
for purposes of appeal to a formal hearing under 15 
AAC 05.030 but is not a final administrative 
determination for purposes of appeal to the 
superior court.

So, the informal conference is a proceeding in which 

an aggrieved taxpayer appeals a mineral tax or penalty 

deficiency assessment and presents evidence. The appeals 

officer who-hears tho appeal considers all the-evidence 

and the arguments of the taxpayer. If the officer decides 

it is appropriate to change the assessment in light of 

the evidence and argument presented, he or she does so, 

and this new deficiency amount is included in a written 

decision which is final and subject to collection by the 

state unless a further appeal is instituted. Is this an 

adjudicative administrative proceeding?

The state argues that this process is too lacking 

in formal adversary procedures to constitute an 

adjudication, and therefore is nothing more than an 

extension of the audit process, a reconsideration, of the 

deficiency assessment.

The opinion of the Attorney General of April :24, 

1992, part D., pages 7 through 2 2 ,  is the initial 

internal authority for removing the informal conference 

money from the Constitutional Budget Reserve account and 

placing it in the general fund. Several sides of the

9
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i s s u e  a r e  d i s c u s s e d ,  b u t  t h e  d e c i d i n g  a s p e c t  in the 

o p i n i o n  is t h e  a t t o r n e y  g e n e r a l ' s  c o n c l u s i o n  t h a t  a 

" c o n f e r e n c e "  is n o t  t h e  s a m e  as  a n  a d j u d i c a t o r y  h earing. 

B u t  t h e  c h a r a c t e r i z a t i o n  o f  t h e  c o n f e r e n c e  a s  d i f f e r e n t  

f r o m  a n  a d j u d i c a t o r y  h e a r i n g  is n o t  s o u n d .  A t  p a g e  12, 

t h e  o p i n i o n  s a y s  t h e  i n f o r m a l  a p p e a l s  o f f i c e r  is n o t  a 

j u d i c i a l  o r  q u a s i - j u d i c i a l  o f f i c e r ,  y e t  t h e  a p p e a l s  

o f f i c e r  h e a r s  e v i d e n c e ,  m a y  a s k  f o r  f u r t h e r  evidence, 

w e i g h s  it a n d  t h e n  m a k e s  a f o r m a l ,  w r i t t e n  d e c i s i o n .  It 

is d i f f i c u l t  n o t  to  v i e w  s u c h  a n  o f f i c i a l  as h a v i n g  

" j u d i c i a l "  o r  d e c i d i n g  p o w e r .  C o m m o n  s e n s e  a l l o w s  no 

o t h e r  c o n c l u s i o n .

F o l l o w i n g  t h i s  l o g i c a l  lapse, t h e  o p i n i o n  g o e s  on, 

s t i l l  a t  p a g e  1 2 , t o  c h a r a c t e r i z e  t h e  w r i t t e n  d e c i s i o n  

of t h e  a p p e a l s  o f f i c e r  as  s i m p l y  s e t t i n g  o u t  t h e  

d i s a g r e e m e n t s  of t h e  p a r t i e s .  A l t h o u g h  h e  is r e q u i r e d  t o  

s t a t e  t h o s e  d i s a g r e e m e n t s ,  t h e  a p p e a l s  o f f i c e r  is w r i t i n g  

a d e c i s i o n  a b o u t  t h e  d i s p u t e ,  t h e  d i s p u t e  r a i s e d  in t h e  

a p p e a l .  T h e  o f f i c e r  m u s t  t a k e  i n t o  a c c o u n t  t h e  t a x p a y e r ' s  

e v i d e n c e  a n d  a r g u m e n t .  A n d  t h e  w r i t t e n  d e c i s i o n  is final. 

I t  is a s  f i n a l  as  a n  u n a p p e a l e d  d e f i c i e n c y  a s s e s s m e n t  or 

f o r m a l  h e a r i n g  d e c i s i o n  o r  a c o u r t  d e c i s i o n  w h i c h  is n o t  

a p p e a l e d  f u r t h e r .  F i n a l i t y  o c c u r s  w h e n  t h e  t a x  is d u e  a n d  

c o l l e c t a b l e ,  a n d  s h o u l d  n o t  b e  c o n f u s e d  w i t h  t h e  

l e g a l i s t i c  c o n c e p t  of  e x h a u s t i o n  o f  r e m e d i e s .  T e r m i n a t i o n

1 0

Alaska Court System



1

2

3

4

5

6

7

8

9

10

11

1 2

13

14

15

16

17

18

19

2 0

2'!

2 2

23

24

25

of t h e  p r o c e e d i n g  is w h a t  t h e  c o n s t i t u t i o n  r e f e r s  to, 

w h i c h  p r e c l u d e s  t h e  i d e a  o f  a p p e a l .

T h e  o p i n i o n  g o e s  o n  t o  s t a t e

...It [the i n f o r m a l  c o n f e r e n c e ]  is n o t  a p r o c e s s
w h i c h  r e s u l t s  in t h e  p r o t e c t i o n  of a l e g a l  right,
o r  r e d r e s s e s  o r  p r e v e n t s  a w r o n g ,  a s  d o e s  a j u d g m e n t
o r  o t h e r  o r d e r  e n f o r c e a b l e  b y  j u d i c i a l  p r o c e s s . . . .

T h i s  s t a t e m e n t  is w r o n g  o n  a l l  p o i n t s .

T h e  i n f o r m a l  c o n f e r e n c e  c o u l d  a s  e a s i l y  h a v e  b e e n  

c a l l e d  an i n f o r m a l  a d j u d i c a t i o n .  It is i n f o r m a l  c o m p a r e d  

t o  t h e  f o r m a l  a p p e a l  h e a r i n g  of A.S. 4 2 . 0 5 . 2 4 0  ( b ) , a n d  

is less a d v e r s a r y ,  b u t  it is o b v i o u s l y  an  a d j u d i c a t i o n  

o f  a d i s p u t e .  T h e  i n f o r m a l i t y  m a k e s  i t  m o r e  c o n v e n i e n t ,  

b u t  n o t  le s s  s u b s t a n t i v e  n o r  final.

A D V E R S A R Y  J U S T I C E  M O D E L

T h e  s t a t e  p o i n t s  o u t  t h a t  t h e  i n f o r m a l  c o n f e r e n c e  

l a c k s  s o m e  of  t h e  t r a d i t i o n a l  a d v e r s a r y  j u s t i c e  h a l l m a r k s  

o f  c o m m o n  l a w  j u r i s p r u d e n c e :  c r o s s  e x a m i n a t i o n  of

w i t n e s s e s ,  n e u t r a l  h e a r i n g  o f f i c e r ,  r e c o r d  m a i n t a i n e d  f o r  

a p p e a l .

T h e  s t a t e  m i s s e s  t h e  poi n t .  T h e  p r o c e d u r a l  

s a f e g u a r d s  d o  n o t  d e f i n e  t h e  p r o c e e d i n g .  I n s t e a d ,  w h a t  

p r o c e d u r a l  f o r m a l i t i e s  a r e  n e c e s s a r y  d e p e n d s  o n  t h e  

c o n t e x t  of t h e  p r o c e e d i n g .  A n  a n a l y s i s  of t h e  t y p e s  of
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p r o c e d u r a l  s a f e g u a r d s  t h e  s t a t e  is c o n c e r n e d  a b o u t  

i l l u s t r a t e s  t h a t  t h e  c o n t e x t  of t h e  p r o c e e d i n g s  is t h e  

r e l e v a n t  inquiry.

A s  to  c r o s s  e x a m i n a t i o n ,  a p r o c e e d i n g  t o  a d j u d i c a t e  

a q u e s t i o n  i n v o l v i n g  c r e d i b i l i t y  o r  v e r a c i t y  m i g h t  

r e q u i r e  o r a l  t e s t i m o n y  a n d  c r o s s  e x a m i n a t i o n ,  G o l d b e r g  

v. K e l l y . 397 U.S. 254 (1970), ( w e l f a r e  t e r m i n a t i o n ) ,

w h i l e  a d i s p u t e  i n v o l v i n g  o b j e c t i v e l y  o b t a i n a b l e  f a c t s  

m a y  o n l y  r e q u i r e  a p r o c e e d i n g  i n v o l v i n g  t h e  i n f o r m a l  

e x c h a n g e  of i n f o r m a t i o n ,  M a t t h e w s  v. E l d r i d q e  424 U.S. 

319 (1976), ( s t a t i s t i c a l  e v i d e n c e  a n d  m e d i c a l  r e p o r t s  in 

a d i s a b i l i t y  t e r m i n a t i o n ) .

C r o s s  e x a m i n a t i o n ,  if n e c e s s a r y ,  is c e r t a i n l y  n o t  

p r e c l u d e d  b y  t h e  i n f o r m a l  c o n f e r e n c e  p r o c e s s .  T h e  

t a x p a y e r  p r e s e n t s  " e v i d e n c e "  t o  t h e  a p p e a l s  o f f i c e r .  

E v i d e n c e  i n c l u d e s  t e s t i m o n y  of  w i t n e s s e s ,  w h i c h  c e r t a i n l y  

i n c l u d e s  c r o s s  e x a m i n a t i o n .  I n  t h e  c o n t e x t  o f  a t a x  

a p p e a l ,  it w o u l d  r a r e l y  c o m e  up, h o w e v e r ,  a s  c r e d i b i l i t y  

a n d  v e r a c i t y  a r e  u s u a l l y  n o t  t h e  i s s u e s  in  d i s p u t e .

T h e  a p p e a l s  o f f i c e r  a p p o i n t e d  t o  h e a r  t h e  i n f o r m a l  

a p p e a l  is as  n e u t r a l  a 3  m o s t  a g e n c y  i n t e r n a l  h e a r i n g  

o f f i c e r s .  T h e  u s e  of a g e n c y  e m p l o y e e s  a s  h e a r i n g  o f f i c e r s  

f o r  a d m i n i s t r a t i v e  a d j u d i c a t o r y  h e a r i n g s  is b a s i c  t o  t h e
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f i e l d  of a d m i n i s t r a t i v e  law. A l t h o u g h  t o  a j u d g e  or

a t t o r n e y  o n l y  f a m i l i a r  w i t h  j u d i c i a l  l i t i g a t i o n

p r i n c i p l e s  it m i g h t  s e e m  a v i o l a t i o n  o f  d u e  p r o c e s s ,  it

is a c t u a l l y  common. T h e  a p p e a l s  o f f i c e r  is n o t  t h e

a u d i t o r  w h o  i s s u e s  t h e  d e f i c i e n c y  a s s e s s m e n t ,  a n d  e v e n

if h e  were, t h e  r e s p o n s i b i l i t y  is t o  b e  f a i r  in a

d e c i s i o n m a k i n g  m o d e l  w h i c h  is m u c h  l e s s  a d v e r s a r y  t h a n

t h a t  u r g e d  b y  t h e  state. M a n y  a d m i n i s t r a t i v e  p r o c e d u r e s

u s e d  in d e c i s i o n m a k i n g  i n c l u d e  e l e m e n t s  of t h e

i n q u i s i t o r i a l  o r  c i v i l  l a w  s y s t e m  o f  j u s t i c e ,  in w h i c h

t h e  d e c i s i o n m a k e r  is n o t  p a s s i v e ,  b u t  r a t h e r  a c t ive,

l e a d i n g  t h e  q u e s t i o n i n g ,  d i r e c t i n g  t h e  g a t h e r i n g  of

facts, c o n t r o l l i n g  n o t  o n l y  t h e  p r o c e e d i n g  i t s e l f  b u t  t h e

f o r m u l a t i o n  o f  i s s u e s  as w ell. A d m i n i s t r a t i v e  h e a r i n g

o f f i c e r s  h a v e  b r o a d e r  d u t i e s  t h a n  j u d i c i a l  o f f i c e r s .  T h e

f o l l o w i n g  p a s s a g e  d e s c r i b e s  t h i s  w e l l .  It is f r o m

A d m i n i s t r a t i v e  h a w  in a N u t s h e l l . G e l l h e r n  a n d  Levin, 3 r d

Ed., W e s t  P u b l i s h i n g  Co., 1390, p a g e  275-6.

M o s t  a g e n c i e s  h a v e  b e e n  g i v e n  a s t a t u t o r y  m i s s i o n  
t o  a c c o m p l i s h ,  a n d  t h e y  h a v e  t h e  d u t y  t o  d e v e l o p  t h e  
f a c t s  n e e d e d  t o  c a r r y  o u t  t h a t  m a n d a t e .  Thus, t h e  
h e a r i n g s  n e e d  n o t  b e  s t r u c t u r e d  a s  p u r e  a d v e r s a r y  
c o n t e s t s  in w h i c h  t h e  p r e s i d i n g  o f f i c e r  s e r v e s  as 
a p a s s i v e  r e f e r e e .  I n  s o m e  programs,- p a r t i c u l a r l y  
t h o s e  i n v o l v i n g  w e l f a r e  o r  d i s a b i l i t y  b e n e f i t  
c l a i m s ,  t h e  h e a r i n g  m a y  b e  l a r g e l y  " i n q u i s i t o r i a l " , 
w i t h  t h e  A d m i n i s t r a t i v e  L a w  J u d g e  t a k i n g  a n  a c t i v e  
p a r t  in q u e s t i o n i n g  w i t n e s s e s  a n d  e l i c i t i n g  r e l e v a n t  
facts.

S t r i c t  s e p a r a t i o n  of  p r o s e c u t o r i a l  a n d  d e c i s i o n m a k e r  

f u n c t i o n s  is n o t  a l w a y s  r e q u i r e d  b y  d u e  p r o c e s s .  W i t h r o w
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v. L a r k i n  421 U.S. 35, 32 (1975), ( m e m b e r s  of a s t a t e  

e x a m i n i n g  b o a r d  d i s c i p l i n i n g  p h y s i c i a n s  w h o  p a r t i c i p a t e  

in a n  i n v e s t i g a t i o n  a r e  n o t  d i s q u a l i f i e d  from  

a d j u d i c a t i n g ) . I n  t h e  c a s e  b e f o r e  t h e  co u r t ,  t h e  a p p e a l s  

o f f i c e r  is n o t  i n v o l v e d  in t h e  c a s e  b e f o r e  it r e a c h e s  t h e  

a p p e a l  stage. Set-- .also F.T.C. v. C e m e n t  I n s t . . 333 U.S. 

683 (1948), ( a g e n c y  h e a d s  w h o  a l s o  m a k e  f i n a l  d e c i s i o n  

on  a l l e g e d  v i o l a t i o n s  of r e g u l a t o r y  s t a t u t e s  and  

r e g u l a t i o n s  m a y  e x a m i n e  e v i d e n c e  g a t h e r e d  b y  s t a f f  w h e n  

d e c i d i n g  w h e t h e r  t o  i n i t i a t e  the p r o c e e d i n g  b y  v o t i n g  to 

i s s u e  a c o m p l a i n t ) .

A n  a d v e r s a r y  t r i a l  is n o t  a l w a y s  n e c e s s a r y ,  G o s s  v. 

L o p e z . 419 U.S. 565 (1975), (in w h i c h  a s t u d e n t  was

s u s p e n d e d  p r o p e r l y  w h e n  o n l y  r e c e i v i n g  a s t a t e m e n t  of the 

c h a r g e s  a n d  a c h a n c e  t o  t e l l  h i s  s i d e  of t h e  s t o r y ) , 

B o a r d  of E d u c a t i o n  v. L o u d e r m i l l . 470 U.S. 532 (1985), 

(in w h i c h  a n  e m p l o y e e  w a s  p r o p e r l y  d i s c h a r g e d  in a 

p r o c e e d i n g  i n v o l v i n g  o n l y  o r a l  o r  w r i t t e n  n o t i c e  of t h e  

c h a rge, a n  e x p l a n a t i o n  of t h e  e v i d e n c e ,  a n d  an 

o p p o r t u n i t y  t o  g i v e  h i s  s i d e  of t h e  s t o r y ) .

Fin a l l y ,  a s s u m i n g  it is n e c e s s a r y  f o r  a r e c o r d  t o  

e m e r g e  f r o m  t h e  i n f o r m a l  c o n f e r e n c e ,  s u c h  a r e q u i r e m e n t  

is m e t  b y  t h e  a p p e a l s  p r o c e s s  s e t  o u t  i n  A.S. 4 3 . 0 5 . 2 4 0

(a) . T h e  t a x p a y e r  is p r o v i d e d  w i t h  b o t h  a w r i t t e n
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d e f i c i e n c y  a s s e s s m e n t  a n d  a l s o  a w r i t t e n  e x p l a n a t i o n  of 

t h e  a p p e a l s  o f f i c e r ' s  d e c i s i o n ,  i n c l u d i n g  t h e  c h a n g e s ,  

if any, m a d e  b y  t h e  a p p e a l s  o f f i c e r  f o l l o w i n g  t h e  

i n f o r m a l  c o n f e r e n c e ,

T h e  i n f o r m a l  c o n f e r e n c e  a p p e a l  p r o c e d u r e  is an 

a d m i n i s t r a t i v e  p r o c e e d i n g  u n d e r  t h e  t e c h n i c a l  m e a n i n g  

a n a l y s i s .

N o n - t e c h n i c a l  m e a n i n g : In C i t i z e n s  C o a l i t i o n  for

T o r t  R e f o r m  v. M c A l o i n e . 810 P . 2d 162, ( A l a s k a  1991), t h e

A l a s k a  S u p r e m e  C o u r t  s t a t e d  t h a t  it is

. . . r e l u c t a n t  t o  c o n s t r u e  a b s t r u s e l y  a n y  
c o n s t i t u t i o n a l  t e r m  t h a t  h a s  a p l a i n  o r d i n a r y  
m e a n i n g ,  ( c i t a t i o n s  o m i t t e d ) . R a t h e r ,  a b s e n t  s o m e  
s i g n j  t h a t  t h e  t e r m  a t  i s s u e  h a s  a c q u i r e d  a p e c u l i a r  
m e a n i n g  b y  s t a t u t o r y  d e f i n i t i o n  o r  j u d i c i a l  
c o n s t r u c t i o n ,  w e  d e f e r  t o  t h e  m e a n i n g  t h e  p e o p l e  
p r o b a b l y  p l a c e d  o n  t h e  p r o v i s i o n ,  ( c i t a t i o n s ) . 
N o r m a l l y ,  s u c h  d e f e r e n c e  to t h e  i n t e n t  of t h e  p e o p l e  
r e q u i r e s  " a d h e r e n c e  to  t h e  c o m m o n  u n d e r s t a n d i n g  of 
w o r d s . "  (citat i o n ) ,  at 169.

A s  t h e  s t a t e  p o i n t s  out, t h e r e  is n o  d e f i n i t i v e  

j u d i c i a l  o r  s t a t u t o r y  d e f i n i t i o n  o f  " a d m i n i s t r a t i v e  

p r o c e e d i n g . "  A  d i c t i o n a r y  d e f i n i t i o n  o f  " p r o c e e d i n g "  

w h i c h  is m o s t  e n l i g h t e n i n g  is f o u n d  in W e b s t e r ' s  N e w  

W o r l d  D i c t i o n a r y . S e c o n d  C o l l e g e  E d i t i o n ,  Pg. 1133

(3976), r e f e r r e d  t o  in S c h r o e d e r .  S i e g f r i e d .  Etg._y..

M o d e r n  E l e c t r o n i c . 2 9 5  N.W. 2d 514, 516 (Minn. 1980):
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'•Proceeding" is a c o m p r e h e n s i v e  t e r m  m e a n i n g  
t h e  a c t i o n  of p r o c e e d i n g — a p a r t i c u l a r  s t e p  or  
s e r i e s  of steps, a d o p t e d  f o r  a c c o m p l i s h i n g  
s o m e t h i n g .  T h i s  is t h e  d i c t i o n a r y  d e f i n i t i o n  as w e l l  
as t h e  m e a n i n g  of t h e  t e r m  i n  c o m m o n  p a r l a n c e .  
P r o c e e d i n g  b e f o r e  a g o v e r n m e n t a l  d e p a r t m e n t  or 
a g e n c y  s i m p l y  m e a n  p r o c e e d i n g  in t h e  m a n n e r  a n d  f o r m  
p r e s c r i b e d  f o r  c o n d u c t i n g  b u s i n e s s  b e f o r e  t h e  
d e p a r t m e n t  or agen c y ,  i n c l u d i n g  a l l  s t e p s  a n d  s t a g e s  
in s u c h  a c t i o n  f r o m  i t s  i n c e p t i o n  to  its c o n c l u s i o n .

T h e  s t e p s  of g o i n g  t h r o u g h  an  i n f o r m a l  c o n f e r e n c e  

u n d e r  A.S. 4 3 . 0 5 . 2 4 0  (a) f a l l  s q u a r e l y  w i t h i n  t h i s  broad, 

n o n - t e c h n i c a l  d e f i n i t i o n  of  t h e  term. A n  a d m i n i s t r a t i v e  

p r o c e e d i n g  is a p r o c e s s  o f  g o i n g  t h r o u g h  t h e  p r e s c r i b e d  

s t e p s  t o  an end. T h e  e n d  is t h e  d e c i s i o n  b y  t h e  a p p e a l s  

o f f i c e r .

M u c h  p a p e r  h a s  b e e n  c o n s u m e d  in t h e  b r i e f i n g  o n  t h e  

i s s u a  of intent, l e g i s l a t i v e  o r  vot e r ,  in the e n a c t m e n t  

of Art. IX, Sec. 17. W h a t  t h e  l e g i s l a t o r s  i n t e n d e d  is n o t  

r e l e v a n t  to w h a t  t h e  v o t e r s  i n t e n d e d  u n l e s s  t h e y  w e r e  

a w a r e  of it, a n d  e v e n  then, t h e  t e r m  m u s t  b e  s u s c e p t i b l e  

t o  m u l t i p l e ,  l o g i c a l  i n t e r p r e t a t i o n s .  H e r e  t h e  t e r m  is 

e a s i l y  d e f i n e d  as a p r o c e s s ,  a s e r i e s  of steps, w i t h i n  

a n  a d m i n i s t r a t i v e  a g e ncy, t o  r e s o l v e  a d i s p u t e ,  w i t h  a 

final, e n f o r c e a b l e  d e c i s i o n  m a d e  b y  t h e  a p p e a l s  o f f i c e r  

a f t e r  r e v i e w i n g  t h e  e v i d e n c e  a n d  a r g u m e n t s  p r e s e n t e d  b y  

t h e  a p p e l l a n t / t a x p a y e r .  A n  i n f o r m a l  c o n f e r e n c e  is an 

a d m i n i s t r a t i v e  p r o c e e d i n g  i n  t h e  c o m m o n  u n d e r s t a n d i n g  o f  

l a n g u a g e .

16
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CONCLUSION

T h e  i n f o r m a l  c o n f e r e n c e  p r o c e d u r e  s e t  o u t  in A.S. 

4 3 . 0 5 . 2 4 0  (a) is a n  a d m i n i s t r a t i v e  p r o c e e d i n g  a s  t h e  t e r m  

is u s e d  i n  t h e  B u d g e t  R e s e r v e  F u n d  e s t a b l i s h e d  b y  A r t i c l e  

IX, S e c t i o n  17, of_ t h e  A l a s k a  C o n s t i t u t i o n .  M o n e y  

r e c e i v e d  a f t e r  J u l y  1, 1990, f r o m  t h e  t e r m i n a t i o n  of

t h e s e  i n f o r m a l  a p p e a l  p r o c e e d i n g s ,  w h e t h e r  b y  s e t t l e m e n t  

o r  t h r o u g h  l e g a l  c o l l e c t i o n  p r o c e s s e s  a f t e r  d e c i s i o n  b y  

t h e  a p p e a l s  o f f i c e r ,  b e l o n g  in t h e  C o n s t i t u t i o n a l  B u d g e t  

R e s e r v e  F u n d  A c c o u n t ,  n o t  in t h e  g e n e r a l  f u n d  of t h e  

state.

J o h n  R e ^ e
J u d g e  o f  t h e  S u p e r i o r  C o u r t

I certify that  u. . ' . n u  fO  f l f l C I l

17
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SUPi. iBHEMTAL FINDINGS ON 

INJUNCTION IS8UB

P l a i n t i f f  C o w p e r  h a s  r e q u e s t e d  a n  i n j u n c t i o n  

p r o h i b i t i n g  t h e  S t a t e” f r o m  e n c u m b e r i n g  t h e  e s t i m a t e d  

$ 1 2 4 , 0 0 0 , 0 0 0  of i n f o r m a l  c o n f e r e n c e  r e c e i p t s  r e c e i v e d  

s i n c e  t h e  f i l i n g  of t h i s  l i t i g a t i o n .

1. T h e  l e g i s l a t u r e  w a s  a w a r e  o f  t h e  s o u r c e  o f  t h e  

f u n d s  i n v o l v e d  d u r i n g  i t s  d e l i b e r a t i o n s  in t h e  l a s t  

l e g i s l a t i v e  s e s s i o n ,  a n d  c h o s e  t o  a p p r o p r i a t e  t h o s e  

f u n d s .  It t h e r e f o r e  s h a r e s  r e s p o n s i b i l i t y  f o r  r e p l a c i n g  

t h e  f u nds. F u r t h e r m o r e ,  c o n s i d e r i n g  t h e  l e g i s l a t i v e  

i n v o l v e m e n t ,  it is n o t  c l e a r  t h a t  t h e  G o v e r n o r  c o u l d  

l e g a l l y  r e m o v e  t h e  i m p r o p e r l y  p l a c e d  f u n d s  f r o m  t h e  

g e n e r a l  f u n d  v i t h o u t  a n  a p p r o p r i a t i o n  a u t h o r i z i n g ,  it.

7 .  T h e  p u r p o s e  o f  t h e  c o n s t i t u t i o n a l  B u d g e t  R e s e r v e  

F u n d  is t o  c u s h i o n  th® impact, of r e d u c e d  o i l  r e v e n u e  a s  

o i l  p r o d u c t i o n  d e c l i n e s  a n d  S t a t e  rey*>nuasi a r e  d e p l e t e d .  

C u r r e n t l y ,  S t a t e  r e v e n u e  is n o t  d e p l e t e d .  F o r  e x a m p l e ,  

t h e r e  is p r e s e n t l y  s o m e  $ 9 5 0 , 0 0 0 , 0 0 0  i n  th® P e r m a n e n t  

F u n d  E a r n i n g s  A c c o u n t ,  a v a i l a b l e  f o r  a p p r o p r i a t i o n  b y  t h e

Z
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legislature.

3. This m e a n s  t h e r e  is n o  actual e m e r g e n c y  crea t e d  

b y  r e p l a c i n g  the C o n s t i t u t i o n a l  B u d g e t  R e s e r v e  money, in 

t h a t  su c h  r e p l a c e m e n t  is n o t  i m m e d i a t e l y  n e e d e d  to serve 

t h e  p u r p o s e  of t h e  fund, so lo n g  as t h e r e  is assur a n c e 

t h e  m o n e y  w i l l  be r e p l a c e d  promptly. It m a y  be n e e d e d  

w i t h i n  a few months, a n d  a l m o s t  c e r t a i n l y  w i t h i n  a few 

years.

4. T h o  o t h e r  f i n a n c i a l  r e s o u r c e s  of t h e  s t a t e  a n d  

t h e  a n t i c i p a t e d  g o o d  f a i t h  of i t s  o f f i c i a l s  in f i n d i n g  

a p r o p e r  m e t h o d  o f  r e p l a c i n g  t h e  f u n d s  w i t h i n  t h e  o r d e r e d  

t i m e  l i m i t  a r e  s u f f i c i e n t  s e c u r i t y  t o  a s s u r e  t h e  u l t i m a t e  

c o r r e c t i o n  o f  t h e  f u n d  p r o b l e m .

5. O r d e r i n g  t h e  i m m e d i a t e  r e m o v a l  of t h e s e  f u n d s  

f r o m  t h a  c a s h  a c c o u n t s  o f  t h e  S t a t e  c o u l d  j e o p a r d i z e  t h e  

o r d e r l y  p a y m e n t  o f  o n g o i n g  o b l i g a t i o n s ,  d i s r u p t i n g  t h e  

a f f a i r s  o f  g o v e r n m e n t .  F u r t h e r m o r e ,  t h e r e  a r e  s e v e r a l  

p o l i t i c a l  o p t i o n s  a v a i l a b l e  to t h e  l e g i s l a t u r e  a n d  t h e  

G o v e r n o r  f o r  d e a l i n g  w i t h  t h i s  issu e .  I m m e d i a t e  t r a n s f e r  

o f  f u n d s  f r o m  t h e  g e neral- f u n d  c o u l d  b u r d e n  o r  e v e n  

p r e c l u d e  s o m e  o f  t h e s e  o p t i o n s .  S i n c e  i t  is n o t  

i m m e d i a t e l y  n e c e s s a r y  t o  h a v e  t h e  f u n d s  r e s t o r e d ,  a n d  t h e  

f u n d s  t o  u l t i m a t e l y  d o  it a r e  safe, t h e r e  is n o  r e a s o n

3
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t o  b u r d e n  t h e  l e g i s l a t u r e  a n d  t h e  G o v e r n o r  a s  t h e y  

e x a m i n e  a l l  l e g i t i m a t e  s o l u t i o n s  t o  t h e  tas k .

T H E REFORE, h a v i n g  f o u n d  t h e  b a l a n c i n g  of the 

e q u i t i e s  t e nds a g a i n s t  entry of an i n j unction at  this 

time, t h e  r e q u e s t  is denied, w i t h o u t  prjjudice.

D a t e d  D e c e m b e r  14, 1993

J o h n  R e e s e
superior court Judge

4
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IN T H E  S U P E R I O R  C O U R T  FOR T H E  S T A T E  O P  A L A S K A  

T H I R D  J U D I C I A L  D I S T R I C T  A T  A N C H O R A G E

I R I C K  HAL F O R D ,  P r e s i d e n t  of }
i t h e  A l a s k a  s t a t e  Senate, )

D R U E  PEARCE, S T E V E  FRANK, )
i B E R T  SHARP, M I K E  H I L L E R ,  )
I R A N D Y  P H I L L I P S ,  T I M  K E L L Y , )
[| L O R E M  LEMAN, C E O R C E  JACKO, )

S T E V E  RIEGER, a n d  R O B I N  )
TA Y L O R ,  c o a p r i s i n g  the )
S e n a t e  M a j o r i t y  of t h e  )
E i g h t e e n t h  A l a s k a  L e g i s l a t i v e  ) 
Session, )

| * 
P l a i n t i f f s ,  )

v. . :

W A L T E R  J. H I C K E L ,  G O V E R N O R  O F  
T H E  S T A T E  O F  ALASKA, and  
D A R R E L  J. R E X W I N K E L ,  
C O M M I S S I O N E R  O F  T H E  A L A S K A  
D E P A R T M E N T  O F  REV E N U E ,

D e f e n d a n t s .

C a s e  NO. 3 A N - 9 3 - « 2 9 7 C I V  
( C o n s o l i d a t e d )  

c a s e  NO. 3 A N - 9 3 - 4 8 4 8 C I V

S T E V E  COWPER,

Plain t i f f ,

V .

W A L T E R  J. H I C K E L ,  G o v e r n o r  
of t h e  s t a t e  o f  ALASKA, 
D A R R E L  J. R E X W I N K E L ,  
C o n m i s s i o n e r  of the 
D e p a r t m e n t  o f  R e v e n u e  for 
t h e  S t a t e  of Alaska, 
a n d  t h e  S T A T S  O F  ALASKA,

D e f e n d a n t s .

SECTION 3



P I H A L  Q H D E a  A M P  J P P a M p f f l

This cause having comn ami1 arm this court:, the 

H o n o r a b l e  John Reese, Superior Court J u dge presiding, on 

cross n o t ions for •umaary j u dgment as well as other 

aotiono, the iccucc having been d u l y  heard, and a 

dec i s i o n  having been duly rendered,

IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as 

follows;

1. The cerm "aUaxniutrativa proceeding", os it is 

used in Article IX, section 17 of the Alaska 

constitution, includes the informal conference procese 

established pursuant to A.S. 43.09.240 and lb AAC ub.oio 

and.020

2. All monies received by the State after Juiy 

I, 1990, as a result of the termination, through 

settlement or otherwise, of all informal conference 

appeals involving mineral lease bonuses, rentals, 

royalties, royalty sale proceeds, federal mineral revenue 

sharing payments or bonuses, or Involving taxes imposed 

on mineral income, production, or property, shall be 

deposited into the Budget Reserve Fund established by 

Art. IX, Sec. 17 of the Alaska Constitution, along with 

an amount of money equal to the income which would have 

been earned on these funds if the funds had been properly

2

•Mi s k i  Cou rt S y i t tm



3. Tha defendants are hereby ordarad to restore 

and fully f u n d  tha c o n s t i t u r i o n a l  Budget Reserve F u n d ,  

by not later t h a n  tha and o f  th® regular s e s s i o n  o f  tha 

Eighteenth Alaska Legislature, consistent with tha terms 

o f  this o r d e r  a n d  with Article I X ,  Section 1 7  of tha 

Alaska C o n s t i t u t i o n .  . Action by tha State of Alaska 

aonaiotant w i t h  t h e  constitution and lava of tha 3tate 

which properly o b l i g a t e  these funds is not precluded by 

this o r d e r ,  ( e . g . ,  a  3/4tha vote o f  a a u h  houata o f  tha 

legislature tu authorise appropriation! of part or all 

o f  t h e  f u n d s ) .

4 . T h a  d e f e n d a n t s  shall, w i t h i n  30 day * ,  p r o v i d e  

a n  a c c o u n t i n g  tc the p l a i n t i f f s  o f  t h e  r e c e i p t  a n d  

d i s p o s i t i o n  of all a o n i a s  s u b j e c t  to p a r a g r a p h  i*2 o f  t h i s  

f i n a l  o r d e r  ar.d jueg m a n t .  S a i d  a c c o u n t i n g  s h a l l  i n c l u d e  

t h e  d a t a  and •'"?,oun* i o i  a*oney r e c e i v e d  w h i c h  r a s u l t a d  

f r o m  t h e  te^i'.. o f  a n y  i n f o r m a l  c o n f e r a n c a  r e f e r r e d

t o  in p a r a g r a p h  #2. D e f e n d a n t s '  o b l i g a t i o n  t o  p r o v i d e  

a n  a c c o u n t i n g  is a c o n t i n u i n g  o n e  u n t i l  t h e  t a r o s  o f  t h i s  

o r d e r  a r e  set.

3. The d e f e n d a n t s  shall p r o d u c e  t o  p l a i n t i f f s  (a)

*The evidence presented by the parties up to the date of 
this final order suggests that the relevant aonias 
received by the Stata after July 1, 1990, totals
amount of not lass than $931,318,827.86, which total 
represents at least $924,051,580.19 in principal, plus 
at least $27,467,247.67 in income which would have been 
earned.

3

I p l a c e d  i n  t h a  c o n s t i t u t i o n a l  B u d g e t  R e s e r v e  T u n d . 1
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t h e  d e f e n d a n t s '  I n t e r e s t  C o m p u t a t i o n s  f o r  S e t t l e m e n t s  

R e c e i v e d  T h r o u g h  I n f o r m a l  P r o c e e d i n g s ,  a n d  (b) a n y  

d o c u m e n t s  r e f e r r i n g  t o  t h a t  p a r t  o f  t h a  19 9 3  s e t t l e m e n t  

o f  t h e  oil a n d  gas t a r  d i s p u t e  w i t h  B r i t i s h  P e t r o l e u m  

w h i c h  w a s  a l l o c a t e d  to p r e i n f o r m a l  c o n f e r e n c e  g e n e r a l  

f u n d  r e v e n u e s .

6. P e n d i n g  f u r t h e r  o r d e r  o f  t h i s  court, any 

d o c u m e n t s  r e f e r r e d  t o  in p a r a g r a p h s  PA a n d  f 5 of t h i o  

f i n a l  o r d e r  s h e l l  b e  s u b j e c t  t o  a p r o t e c t i v e  order, 

p r o h i b i t i n g  p l a i n t i f f s  or p l a i n t i f f s '  c o u n s e l  f r o m  

d i s c l o s i n g  che c o n t e n t s  of s a i d  d o c u m e n t s  to a n y o n e  o t h e r  

than t h i s  c o u r t  u n d e r  s e e l  or a n  agent* o r  e m p l o y e e  of  

p l a i n t i f f s '  c o u n s e l  w h o  a g r e e s  in w r i t i n g  t o  a b i d e  b y  t h e  

t e r m s  of t h e  p r o t e c t i v e  order.

7. T h i s  c a u s e  i n v o l v e s  i m p o r t a n t  i s s u e s  a f f e c t i n g  

t h e  p u b l i c  i n t e r e s t  a n d  p l a i n t i f f s  a r e  t h e  p r e v a i l i n g  

p a r t i e s .

8. P l a i n t i f f  S t e v e  C o w p e r  m a y  a p p l y  f o r  a t t o r n e y s  

f e e s  p u r s u a n t  t o  A l a s k a  C i v i l  R u l e  82. A n y  a w a r d  o f  f e e s  

d o e s  n o t  p r e c l u d e  a s u b s e q u e n t  a p p l i c a t i o n  f o r  f e e s  for 

e n f o r c e m e n t  a n d  v e r i f i c a t i o n  w o r k  d o n e  a f t e r  e n t r y  of 

t h i s  f i n a l  order.

9. " S e n a t e  M a j o r i t y " . p l a i n t i f f a  h a v e  w a i v e d  t h e i r

Altika Court System





Alaska Department of Reven u e 

Oil and G a s  A sse ssm e n t  Receipts Sum m ary

Total Principal and Interest 

For the Period July 1 , 1 9 9 0  Through D ecem ber 3 1 ,  1 9 9 3

m  1 1  it ̂ pppf i l i i l l # - :
i f :  General Fuhcl>

V iToia l 'All Fumk£i-i
P rincipa l P a ym en ts

Fiscal Y e a r  1991 $ 2 3 0 ,4 8 0 ,5 1 3 .5 7 $  6 1 ,1 9 6 ,8 1 3 .0 5 $ 2 9 1 ,6 7 7 ,3 2 6 .6 2
Fiscal Y e a r  1 9 9 2 3 0 7 ,4 5 5 ,5 6 9 .3 2 8 4 ,2 0 4 ,0 5 2 .6 2 3 9 1 ,6 5 9 ,6 2 1 .9 4
Fiscal Y e a r  1 9 9 3 1 0 0 ,7 7 2 ,4 8 3 .0 0 6 7 9 ,7 1 1 ,4 5 9 .6 0 7 8 0 ,4 8 3 ,9 4 2 .6 0
Fiscal Y e a r 1 9 9 4 9 9 ,4 7 5 ,7 4 4 .6 4 1 2 0 ,5 2 4 ,4 5 3 .0 0 2 2 0 ,0 0 0 ,1 9 7 .6 4

Tota l Principal P a ym en ts 7 3 8 ,1 8 4 ,3 1 0 .5 3 9 4 5 ,6 3 6 ,7 7 8 .2 7 1 ,6 8 3 ,8 2 1 ,0 8 8 .8 0
In terest E a rn in g s

Through N ovem be r 3 0 , 1 9 93 6 0 ,7 1 9 ,0 0 0 .0 0 * 2 9 ,8 0 8 ,9 1 0 .9 5 s 9 0 ,5 2 7 ,9 1 0 .9 5
Decem ber 1 9 9 3 2 ,8 7 9 ,0 0 0 .0 0 * 2 ,6 6 7 ,0 0 0 .0 0 * 5 ,5 4 6 ,0 0 0 .0 0

Tota l Interest E a rn ings 6 3 ,5 9 8 ,0 0 0 .0 0 * 3 2 ,4 7 5 ,9 1 0 .9 5 9 6 ,0 7 3 ,9 1 0 .9 5
Total P rin c ip a l a n d  In te rest $ 8 0 1 ,7 8 2 ,3 1 0 .5 3 $ 9 7 8 ,1 1 2 ,6 8 9 .2 2 $ 1 ,7 7 9 ,8 9 4 ,9 9 9 .7 5

Foolnole 1 - Amounts determined to be Included in the constitutional budget reserved lund per 
December 1 4 ,1 9 9 3  A laska Superior Court decision.

Footnote 2 - Reported in the State o f A laska accounting system.
Footnote 3 - Based on earnings rates reported In Treasury Division's monthly financial statements. 
Footnote 4 - Estimate based on Treasury Division's November 1993  earnings rate.

rtiumlnl PrapaiK) by Dtptflmwi o» navanue January 12. 1091



MEMORANDUM State of Alaska
Office o f the Governor

Office of Management and Budget 
Office of the Director

TO: Shelby Stastny DATE: February 10,1994
Director

rsl/*
f r o m : Jack Kreinheder * r \  p h o n e : 465-3568

Senior Policy Analyst

SUBJECT: Budget Reserve Fund Majority Vote FAX: 465-3640
Appropriation Projections

As you requested, I have reviewed the projections of the allowable majority vote 
appropriations from the constitutional budget reserve fund with Jim Baldwin and Neil 
Slotnick from the Department of Law. They agree that the treatment of the amounts 
available for appropriation in the attached projection is consistent with C S H B  58(FIN).

I have also updated the projections based on the February petroleum revenue 
executive update, and have excluded supplemental appropriations to be consistent 
with H B  58, and have also corrected an earlier error in the consistent exclusion of 
mental health funds from the projections (mental health funds are n o w  excluded).

The calculation of the allowable majority vote appropriations was done as follows, 
using F Y  94 as an example:

Under the budget reserve amendment, the allowable majority vote 
appropriation for F Y  94 is equal to the amount appropriated for F Y  93 less the 
amount available for appropriation for F Y  94, as shown below. Amounts shown 
are in millions of dollars.

F Y  93 appropriations (per O M B  spending plan) $2,577.4
less F Y  94 unrestricted general fund revenues - $1.653.9

equals allowable majority vote appropriation of $ 923.5

F Y  94 revenues were calculated as follows:

F Y  94 U G F  revenue forecast, less 6 %  to mental 
health (from D O R  2/4/94 Executive Update) $1,574.5
plus other U G F  revenues (includes program receipts $79.4
and A H F C  dividend- from O M B  E B B  spending plan)

Totals $ 1,653.9

In this calculation of F Y  94 revenues, $120.8 million which w a s  appropriated from the 
railbelt intertie reserve and railbelt energy fund w a s  excluded , in order to be 
consistent with the definition discussed above that excludes reserve funds and other 
designated funds or accounts. This amount was also deducted from F Y  94 spending 
in calculating the allowable appropriation for F Y  95.

SECTION 4



Projected Constitutional Budget Reserve Fund Allowable 
Majority Vote Appropriations

2/22/94

10:07 A M

F Y  94-FY 99/Low Case/With Futures Prices for F Y  94

Note: Calculation of allowable appropriations Is based on the definition of the 
term ’available for appropriation’  as stated In CSHB 50(FIN).
Revenue amounts exclude mental health funds.
Appropriation amounts exclude supplemental.

F Y  93 F Y  94 EYJ35 DL9.6 FY.97 JE£38 EY.39
$/bbl. 17.92 13.52 15.04 15.35 15.91 17.04 17.41

Production MMbl/day 

R E V E N U E S :

1.732 1.648 1.682 1.612 1.560 1.479 1.380

U G F  R E V E N U E  F O R E C A S T * 2,211.1 1,574.5 1,710.8 1,707.1 1,741.6 1,761.1 1,658.3
O T H E R  U G F  R E V E N U E S 937.9 79.4 210.2 210.2 210.2 210.2 210.2

T O T A L  U G F  R E V E N U E S 3,149.0 1,653.9 1,921.0 1,917.3 1,951.8 1,971.3 1,868.5

A P P R O P R I A T I O N S
O P E R A T I N G 2,243.8 2,252.3 2,230.8 2,286.6 2,343.7 2,402.3 2,462.4
CAPITAL 294.0 478.7 95.0 300.0 300.0 300.0 300.0
L O A N S  & T R A N S F E R S 39.6 169.2 36.3 37.0 37.0 37.0 37.0

T O T A L  A P P R O P R I A T I O N S 2,577.4 2,900.2 2,362.1 2,623.6 2,680.7 2,739.3 2,799.4

A N N U A L  DEFICIT -1,246.3 -441.1 -706.2 -728.9 -768.0 -930.8

A L L O W A B L E  C B R  A P P R O P . ■■ m 923.5 979.2 444.8 671.7 709.4 870.8
R E M A I N I N G  C B R  B A L A N C E 856.4 415.3 m m m m -  - m •*

Initial FY 94 CBR Balance 1,779.9
(after repayment of $978 million;
also Includes FY 94 settlements
to date)

'FY 94 based on revenuos oolloctod as ol 1/30/94 and tuturos markol projections of lower 48 averago prices lot ANS crude, per DOR February ’Executive Update". 
Proparod by OMB/JK.
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OFFICE OF THE A TTORNEY GENERAL

/
/ WALTER J. HICKEL, GOVERNOR

P O. BOX 110300 ■STATE CAPITOL 
JUNEAU, ALASKA 993110300 
PHONE: :907l .‘35-3600 
FAX: ,907) -163-5295

F e b r u a r y  11, 1994

M E M O R A N D U M

T O :

FROM:

RE:

H o n o r a b l e  W a l t e r  J. H i c k e l  
G o v e r n o r  ? *

B r u c e  M. 3 c t e l h o  
A t t o r n e y  G e n e r a l

A t t a c h e d  t hird r e v i s e d  final v e r s i o n  of bi l l  m a k i n g  
a p p r o p r i a t i o n s  to a n d  from the c o n s t i t u t i o n a l  b u d g e t  
r e s e r v e  fund  
Ou r  file: 7 7 3 - 9 4 - 0 0 4 5

A t t a c h e d  is a t h i r d  r e v i s e d  fi n i a l  v e r s i o n  of a b i l l  
m a k i n g  a p p r o p r i a t i o n s  to a n d  from the c o n s t i t u t i o n a l  b u d g e t  r e s e r v e  
fund to c o m p l y  w i t h  the c o u r t ' s  o r d e r  in H i c k e l  v. H a l f o r d . A  
s l i g h t  c h a n g e  was ma d e  to the l a n g u a g e  of subsec. (o) of sec. 1 of 
the bill.

We h a v e  p r e p a r e d  the bill for i n t r o d u c t i o n  in t h e  H o u s e  
and Senate.

No c h a n g e s  we r e  m a d e  to the t r a n s m i t t a l  l e t t e r  s e n t  w i t h  
the first r e v i s e d  v e r s i o n  of the d r aft bill.

B M B :D E B :cl

cc w / e nc.: C h e r y l  Frasca, D e p u t y  C h i e f  of S t a f f
O f f i c e  of the G o v e r n o r

Hon. B ruce M. B o t e l h o  
A t t o r n e y  G e n e r a l

Hon. N a n c y  B e a r  Usera, C o m m i s s i o n e r  
Dept, of A d m i n i s t r a t i o n

Hon. D a r r e l  R e x winkel, C o m m i s s i o n e r  
Dept, of R e v e n u e

S h e l b y  Stastny, Director, OMB  
O f f i c e  of the G o v e r n o r

SECTION 5
‘ -.-3 S S E & 5 J  ■
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I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E I G H T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

B Y  T H E  H O U S E  R U L E S  C O M M i T T E E  B Y  R E Q U E S T  O F  T H E  G O V E R N O R

Introduced:
Referred:

1

A BILL 

FOR AN ACT ENTITLED
I

1 ij "An Act making appropriations to and from the constitutional budget reserve
l

2  ; fund under art. IX, sec. 17(c), Constitution of the State of Alaska, for operating
i

3 and capital expenses of state government for fiscal year 1994; and providing for
li

4 1 an effective date."
|

5 i BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6  j *  S e c t i o n  I. F I N D I N G S  A N D  I N T E N T ,  (a) F o l l o w i n g  ratification by th e  voters, a r t  I X ,

7  '] sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  t o o k  effect o n  J a n u a r y  2, 1 9 9 1 .  T h i s

8  I a m e n d m e n t

H O U S E  B I L L  N O .

9  i

io i

u ! 

12

13

14
I

(1) c r e a t e d  a  constitutional b u d g e t  r e s e r v e  f u n d ;

(2) r e q u i r e d  that the p r o c e e d s  o f  certain tax a n d  m i n e r a l  r e v e n u e  d i s p u t e s  b e  

d e p o s i t e d  into that f u n d ;  a n d

(3) e s t a blished limitations o n  the legislature’s ability to a p p r o p r i a t e  m o n e y  

f r o m  that fu n d .

(b) T h a t  a m e n d m e n t  d e d i c a t e s  to the constitutional b u d g e t  r e s e r v e  f u n d  m o n e y  f r o m

• 1 *
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1 m i n e r a l  lease b o n u s e s ,  rentals, royalties, royalty sale p r o c e e d s ,  federal m i n e r a l  r e v e n u e  s h a r i n g

'j
2  j p a y m e n t s  o r  b o n u s e s ,  a n d  taxes i m p o s e d  o n  m i n e r a l  i n c o m e ,  p r o d u c t i o n ,  o r  p r o p e r t y  r e c e i v e d

3  j b y  the state after J u l y  1, 1 9 9 0  "as a  result o f  the termination, t h r o u g h  s e t t l e m e n t  o r  o t h e r w i s e .

I
4  , o f  a n  a d m i n i s t r a t i v e  p r o c e e d i n g  o r  o f  litigation in a  State o r  federal court."

5  (c) F o l l o w i n g  the ratification o f  the b u d g e t  r e serve a m e n d m e n t ,  the D e p a r t m e n t  o f

6  R e v e n u e  r e q u e s t e d  that the attorney g e n e r a l  d e t e r m i n e  w h e t h e r  the t e r m  "administrative

1
7  ! p r o c e e d i n g "  in an. IX ,  sec. 17, o f  the Consti t u t i o n  o f  the State o f  A l a s k a ,  a p p l i e d  to i n f o r m a l  !

8  c o n f e r e n c e s  a n d  audits o r  o n l y  to f o r m a l  hearings. O n  A p r i l  24, 1 9 9 2 ,  the a ttorney g e n e r a l

9  i s s u e d  a  f o r m a l  o p i n i o n  c o n c l u d i n g  that i n f o r m a l  c o n f e r e n c e s  d o  n o t  constitute "administrative

1 0  p r o c e e d i n g s "  for the p u r p o s e s  o f  an. LX. sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .

1 1  T h e  a t t o r n e y  g e n e r a l  r e a s o n e d  that sec. 1 7  a p p l i e d  to admin i s t r a t i v e  a c t i o n s  that w e r e  similar

i
1 2  j to litigation, s u c h  a s  the f o r m a l  h e a r i n g s  h e l d  b y  the D e p a r t m e n t  o f  R e v e n u e .  T h e  o p i n i o n

1 3  i c o n c l u d e d  that i n f o r m a l  c o n f e r e n c e s  h e l d  for p u r p o s e s  o f  d i s c u s s i o n  a n d  n e g o t i a t i o n  "fall

1 4  1 o u t s i d e  the a m b i t  o f  the c o m m o n  u n d e r s t a n d i n g  o f  litigation o r  legal contests."
;l

1 5  -j (d) S i n c e  J u l y  1, 1 9 9 0 ,  the state h a s  e n g a g e d  in several f o r m a l  a d m i n i s t r a t i v e  h e a r i n g s

1 6  a n d  judicial p r o c e e d i n g s  to resolve oil a n d  g a s  tax a n d  m i n e r a l  r o y a l t y  disputes. R e v e n u e

1 7  f r o m  the t e r m i n a t i o n  o f  these d isputes h a s  b e e n  d e p o s i t e d  into the constitutional b u d g e t  r e s e r v e

1 8  f u n d .  D u r i n g  this period, the state also r e c e i v e d  oil a n d  g a s  o r  m i n e r a l  tax r e v e n u e  f r o m  audit

1 9  i a s s e s s m e n t s  in the i n f o r m a l  c o n f e r e n c e  phase. In c o n f o r m a n c e  w i t h  the A p r i l  24 ,  1 9 9 2

I
2 0  I o p i n i o n  o f  the att o r n e y  general, the D e p a r t m e n t  o f  R e v e n u e  d e p o s i t e d  in the g e n e r a l  f u n d  all

2 1  1 r e v e n u e  resulting f r o m  s e t t l e m e n t  o f  i n f o r m a l  tax c o n f e r e n c e s .
• I

2 2  ij (e) D u r i n g  the 1 9 9 3  legislative session, the legislature p a s s e d  s e v e r a l  a p p r o p r i a t i o n

2 3  I bills. F o r  e x a m p l e ,  H B  45 ,  the e d u c a t i o n  b u d g e t ,  w a s  p a s s e d  b y  the H o u s e  o n  F e b r u a r y  22,

2 4  ! 1 9 9 3 ,  b y  a  v o t e  o f  36-0, a n d  w a s  p a s s e d  b y  the S e n a t e  o n  M a r c h  15, 1 9 9 3 ,  b y  a  v o t e  o f  15-4.

2 5  ;| S e n a t e  Bill 60 ,  r e g a r d i n g  s c h o o l  c o n s t r u c t i o n  grants, w a s  p a s s e d  b y  the S e n a t e  o n  A p r i l  24,

2 6  i 1 9 9 3 ,  b y  a  v o t e  o f  12-8, a n d  b y  the H o u s e  o n  M a y  11, 1 9 9 3 ,  b y  a  v o t e  o f  39-1, a n d  the

2 7  ! S e n a t e  c o n c u r r e d  in the final v e r s i o n  b y  a  v o t e  o f  1 7 - 3  o n  M a y  11, 1 9 9 3 .  O t h e r

2 8  ! a p p r o p r i a t i o n s  p a s s e d  b y  the legislature in 1 9 9 3  i n c l u d e  H B  55, the o p e r a t i n g  b u d g e t ;  S B  1 83,

2 9  1 the capital b u d g e t ;  a n d  S B  126, intertie l o a n s  a n d  grants a n d  p o w e r  c o s t  e q u a l i s a t i o n  fund.

3 0  ! F o r  fiscal y e a r  1 9 9 4 ,  the legislature a p p r o v e d  a p p r o p r i a t i o n s  f r o m  the g e n e r a l  f u n d  in e x c e s s  

3 1 !  o f  $ 3 , 1 6 3 , 1 0 0 , 0 0 0 .

- 2 -
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1 1 ( 0  In p a s s i n g  the a p p r o p r i a t i o n  bills in 19 9 3 ,  the legislature a u t h o r i z e d  the e x p e n d i t u r e
i

2  o f  anticipated r e v e n u e  in the g e n e r a l  fund, i n c l u d i n g  a m o u n t s  d e p o s i t e d  in that f u n d  as a  result
I

3  i o f  s e t t l e m e n t  o f  i n f o r m a l  tax c o n f e r e n c e s .  A t  the t i m e  the legislature p a s s e d  t h o s e  j

|
4  a p p r o p r i a t i o n s  for fiscal y e a r  1 9 9 4 ,  r e v e n u e  forecasts s h o w e d  a  s u rplus in the g e n e r a l  fund. 1

5  T h u s ,  the legislature d i d  no t  anticipate that all m o n e y  d e r i v e d  f r o m  the settle m e n t  o f  i n f o r m a l

6  tax c o n f e r e n c e s  w o u l d  b e  spent. D u e  to the u n a n t i c i p a t e d  d e c r e a s e  in state r e v e n u e ,  the state

i
7  ! treasury h a s  less m o n e y  t h a n  w a s  anticipated at the t i m e  that the legislature m a d e  its ‘

8  a p p r o p r i a t i o n s  in 1 9 9 3 .  B e c a u s e  o f  this shortfall, a n y  anticipated s u r plus r e p r e s e n t i n g

9  s e t t l e m e n t s  o f  i n f o r m a l  tax c o n f e r e n c e s ,  a n d  a m o u n t s  r e c e i v e d  f r o m  i n f o n n a i  tax c o n f e r e n c e

1 0  sett l e m e n t s  o c c u r r i n g  after J u l y  1, 1 9 9 4 ,  m u s t  b e  e x p e n d e d  to fully f u n d  the capital a n d

11  o p e r a t i o n  a p p r o p r i a t i o n s  e n a c t e d  in 1993.
I

1 2  ! (g) O n  J u l y  12, 1 9 9 3 ,  the S e n a t e  M a j o r i t y  filed suit c h a l l e n g i n g  the D e p a r t m e n t  o f

1 3  R e v e n u e  acti o n  o f  d e p o s i t i n g  into the g e n e r a l  f u n d  r e v e n u e  resulting f r o m  i n f o r m a l  tax

.i
1 4  i c o n f e r e n c e s .  H a l f o r d  v. H i c k e l ,  (3 A N - 9 3 - 6 2 9 7  Cl). O n  J u l y  27, 1 9 9 3 ,  f o r m e r  G o v e r n o r  S t e v e

1 5  : C o w p e r  filed a similar c o m p l a i n t  c a p t i o n e d  C o w p e r  v. H i c k e l  ( 3 A N - 9 3 - 6 8 4 8  Cl). T h e  c a s e s

1 6  w e r e  c o n s o l i d a t e d .

1 7  j (h) O n  N o v e m b e r  19, 1 9 9 3 ,  the c o u r t  i s s u e d  its d e c i s i o n  w h i c h  c o n c l u d e d  that sec. 1 7

1 8  1 a p p l i e d  to i n f o r m a l  tax c o n f e r e n c e s .  O n  N o v e m b e r  29, 1 9 9 3 ,  the state p r e s e n t e d  e v i d e n c e  that

1 9  retroactive application o f  the court's ruling, r equiring transfer o f  o v e r  $ 9 4 0 , 0 0 0 , 0 0 0  f r o m  the

2 0  ' g e n e r a l  f u n d ,  w o u l d  disrupt state f i n a n c e s  a n d  p u t  at risk the justifiable reliance interest o f

2 1  A l a s k a n s  a n d  municipalities t h r o u g h o u t  the state.

2 2  ;| (i) T h e  s u p e r i o r  c o u r t  d i s m i s s e d  the state’s re q u e s t  that the ruling b e  a p p l i e d

2 3  p r o s p e c t i v e l y  only. T h e  c o u r t  f o u n d  the e v i d e n c e  o f  h a r d s h i p  " v e r y  c o m p e l l i n g , "  b u t  n o t e d

2 4  that the h a r d s h i p  c o u l d  b e  r e lieved if the legislature re a p p r o p r i a t e d  the m o n e y  for fiscal y e a r

2 5  1 9 9 4 .  T h e  c o u r t  o r d e r e d  the g o v e r n o r  to fully restore the constitutional b u d g e t  r e s e r v e  f u n d
’ I

2 6  i w i t h  interest a n d  to c o m p l y  w i t h  its d e c i s i o n  b y  the e n d  o f  the 1 9 9 4  legislative session. T h e

2 7  sup e r i o r  c o u r t  n o t e d  "it is n o t  clear that the G o v e r n o r  c o u l d  legally r e m o v e  the i m p r o p e r l y

2 8  i p l a c e d  f u n d s  f r o m  the g e n e r a l  f u n d  [to the B u d g e t  R e s e r v e  F u n d ]  w i t h o u t  a n  a p p r o p r i a t i o n

2 9  i a u t h o r i z i n g  it."

3 0  (j) F o l l o w i n g  a p p e a l  to the A l a s k a  S u p r e m e  C o u r t ,  that d e t e r m i n e d  that all i n c o m e  that

3 1 !  resulted f r o m  the s e t t l e m e n t  o r  ot h e r  t e r m i n a t i o n  o f  i n f o r m a l  a d m i n i s t r a t i v e  p r o c e e d i n g s
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i n v o l v i n g  certain taxes since J u l y  1, 1 9 9 0 ,  s h o u l d  h a v e  b e e n  d e p o s i t e d  into the b u d g e t  r e s e r v e  

f u n d  c r e a t e d  b y  art. I X ,  sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .

(k) T h e  A l a s k a  S u p r e m e  C o u r t  o r d e r e d  the g o v e r n o r  to restore the constitutional 

b u d g e t  r e s e r v e  fund, w i t h  interest f r o m  the d a t e  o f  receipt b y  the state o f  m o n e y  d e s c r i b e d  in 

(j) o f  this section.

(1) T h e  a m o u n t  r e q u i r e d  to restore the constitutional b u d g e t  r e serve f u n d  consistent 

w i t h  judicial interpretation is 5 9 4 5 , 6 3 6 , 7 7 8 . 2 7 ,  p lus interest that w o u l d  h a v e  b e e n  e a r n e d  u p o n  

i n v e s t m e n t  o f  this m o n e y ,  calculated f r o m  the d a t e  o f  receipt b y  the state.

( m )  A s  o f  F e b r u a r y  1 9 9 4 ,  there is n o t  sufficient u n a p p r o p r i a t e d  m o n e y  in the g e n e r a l  

f u n d  to a l l o w  the g o v e r n o r  to unilaterally transfer the m o n e y  n e e d e d  to fully restore the 

constitutional b u d g e t  r e s e r v e  fund.

(n) It is the intent o f  the legislature to p r o v i d e  a  f u n d i n g  s o u r c e  f or restoration o f  the 

constitutional b u d g e t  r e s e r v e  f u n d  in o r d e r  for the g o v e r n o r  to satisfy t he o r d e r  o f  the A l a s k a  

S u p r e m e  C o u r t .  T h e  legislature finds that this c o u r t  o r d e r  c a n  b e  c o m p l i e d  w i t h  b y  a n  

a p p r o p r i a t i o n  f r o m  the g e n e r a l  f u n d  to the constitutional b u d g e t  r e s e r v e  fund, retroactive to 

J u l y  1, 1 9 9 3 ,  o f  the principal a n d  interest that s h o u l d  h a v e  b e e n  d e p o s i t e d  into that b u d g e t  

r e s e r v e  f u n d .  It is the intent o f  the legislature that this a p p r o p r i a t i o n  will restore all m o n e y  

to the constitutional b u d g e t  r e s erve f u n d  that s h o u l d  h a v e  b e e n  d e p o s i t e d  there since J u l y  1, 

1 9 9 0  u n d e r  the p r o v i s i o n s  o f  art. I X ,  sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .  T h i s  

A c t  also appropriates, u n d e r  art. IX ,  sec. 17(c), o f  the C o n s t i t u t i o n  o f  the S tate o f  A l a s k a ,  that 

s a m e  a m o u n t  o f  m o n e y  f r o m  the constitutional b u d g e t  r e s e r v e  f u n d  to the g e n e r a l  fund.

(o) A l a s k a n s  h a v e  relied o n  a p p r o p r i a t i o n s  m a d e  d u r i n g  the 1 9 9 3  legislative session. 

F i n a n c i a l  u n c e r t a i n t y  is costly for municipalities, state a g e n c i e s ,  a n d  the p e o p l e  o f  the state. 

C o n t i n u e d  u n c e r t a i n t y  m a k e s  financial p l a n n i n g  i m p o s s i b l e .  F u r t h e r  litigation c o n c e r n i n g  the 

capital a n d  o p e r a t i n g  e x p e n d i t u r e s  a u t h o r i z e d  b y  the a p p r o p r i a t i o n s  m a d e  in 1 9 9 3  for fiscal 

y e a r  1 9 9 4  w o u l d  create greater uncertainty. T h e  i m p o r t a n c e  o f  finality a n d  stability in 

g o v e r n m e n t  requires that the g o v e r n o r  a n d  the legislature take i m m e d i a t e  act i o n  to restore the 

constitutional b u d g e t  r e s e r v e  f u n d  a n d  a p p r o p r i a t e  m o n e y  f r o m  that f u n d  u n d e r  ait. I X ,  sec. 

17(c), o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .  A l t h o u g h  it m i g h t  b e  p o ssible to m a k e  the 

a p p r o p r i a t i o n s  b y  s i m p l e  m a j o r i t y  v o t e  o f  the legislature u n d e r  ait. I X ,  sec. 17(b), o f  the 

C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  this A c t  m a k e s  the a p p r o p r i a t i o n s  u n d e r  ar t  EX ,  sec. 17(c),
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o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  w h i c h  requires a three-fourths m a j o r i t y  v o t e  o f  e a c h  

h o u s e  o f  the legislature. T h i s  action p r o v i d e s  finality a n d  e n s u r e s  that there will b e  n o  

su c c e s s f u l  c h a l l e n g e  to the validity o f  the appro p r i a t i o n s  m a d e  b y  secs. 4, 5, a n d  6  o f  this A ct.

(p) M a k i n g  these a p p r o p r i a t i o n s  retroactive to J u l y  1, 1 9 9 3  will p r o v i d e  a  valid : 

f u n d i n g  s o u r c e  for a p p r o p r i a t i o n s  m a d e  in 1 9 9 3 ,  in effect ratifying e x p e n d i t u r e s  u n d e r  t h o s e  j

i
appropriations.

i
(q) T h e  a p p r o p r i a t i o n s  m a d e  b y  secs. 4, 5, a n d  6  o f  this A c t  are for a  public p u r p o s e  j 

as r e q u i r e d  b y  an .  IX, sec. 17(c), Consti t u t i o n  o f  the State o f  A l a s k a .

*  S e c .  2. T h e  s u m  o f  $ 9 4 5 , 6 3 6 , 7 7 8 . 2 7  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  to the b u d g e t  I 

r e s e r v e  f u n d  e s t ablished b y  an .  I X ,  sec. 17, C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to c o m p l y  

w i t h  the j u d g m e n t  in H i c k e l  v. H a l f o r d  ( S u p r e m e  C o u n  N o .  S - 6 1 2 4 / 6 1 3 4 )  ( A l a s k a  Jan. 27, 

1994).

*  S e c .  3. A n  a m o u n t  e q u a l  to the interest that w o u l d  h a v e  b e e n  e a r n e d  o n  m o n e y  r e c e i v e d  

b y  the state after J u n e  I, 1 9 9 0 ,  as a  result o f  t e r m i n a t i o n  t h r o u g h  s e t t l e m e n t  o r  o t h e r w i s e  o f  

a n  i n f o r m a l  a d m i n i s t r a t i v e  p r o c e e d i n g  i n v o l v i n g  taxes i m p o s e d  o n  m i n e r a l  i n c o m e ,  p r o d u c t i o n ,  

o r  p roperty, a n d  s u b s e q u e n t l y  d e p o s i t e d  in the g e n e r a l  fund, is a p p r o p r i a t e d  f r o m  the g e n e r a l  

f u n d  to the b u d g e t  r e serve f u n d  established b y  art. I X, sec. 17, C o n s t i t u t i o n  o f  th e  State o f  

A l a s k a ,  to c o m p l y  w i t h  the j u d g m e n t  in H i c k e l  v. H a l f o r d  ( S u p r e m e  C o u r t  N o .  S -  

6 1 2 4 / 6 1 3 4 ) ( A l a s k a  Jan. 27, 1994).

* S e c .  4. (a) T h e  s u m  o f  $ 4 1 6 , 6 0 0 , 0 0 0  is a p p r o p r i a t e d  u n d e r  a n. I X ,  sec. 17(c), o f  the 

C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  f r o m  the b u d g e t  reserve f u n d  esta b l i s h e d  b y  ar t  I X ,  sec. 

17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to the g e n e r a l  fund.

(b) T h e  a p p r o p r i a t i o n  m a d e  b y  (a) o f  this section is to f u n d  the p o r t i o n  o f  the fiscal 

y e a r  1 9 9 4  a p p r o p r i a t i o n s  e n a c t e d  in 1 9 9 3  that w a s  anticipated a s  b e i n g  f u n d e d  f r o m  a m o u n t s  

d e p o s i t e d  in th e  g e n e r a l  f u n d  r e p r e s e n t i n g  a  p o rtion o f  the r e v e n u e  r e c e i v e d  f r o m  i n f o r m a l  ta x  

c o n f e r e n c e  settlements.

(c) T h e  s u m  o f  $ 5 2 9 , 0 3 6 , 7 7 8 . 2 7  is a p p r o p r i a t e d  u n d e r  a rt E X ,  sec. 17(c), o f  th e  

C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  f r o m  the b u d g e t  reserve f u n d  e s t a blished b y  ar t  E X ,  sec. 

17, o f  t h e  C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to the g e n e r a l  fund.

(d) T h e  a p p r o p r i a t i o n  m a d e  b y  (c) o f  this section is to f u n d  th e  p o r t i o n  o f  the fiscal 

y e a r  1 9 9 4  a p p r o p r i a t i o n s  e n a c t e d  in 1 9 9 3  that w a s  anticipated as b e i n g  f u n d e d  f r o m  the
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g e n e r a l  f u n d  but, d u e  to shortfalls c r e a t e d  b y  d e c l i n i n g  state oil r e v e n u e ,  requires e x p e n d i t u r e  

o f  r e v e n u e  r e c e i v e d  f r o m  i n f o r m a l  tax c o n f e r e n c e  settlements.
f

*  S e c .  5. T h e  a m o u n t  a p p r o p r i a t e d  b y  sec. 3 o f  this A c t  is a p p r o p r i a t e d  u n d e r  art. IX, sec. i 

17(c), C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  f r o m  the b u d g e t  reserve f u n d  established b y  an. I X ,  ! 

sec. 17, C o n s t i t u t i o n  o f  the State o f  A l a s k a  to the g e n e r a l  fund.

* S e c .  6. In a ddition to the a m o u n t s  a p p r o p r i a t e d  b y  secs. 4  a n d  5  o f  this A ct, if the 

unrestricted state r e v e n u e  available for a p p r o p r i a t i o n  in fiscal y e a r  1 9 9 4  is insufficient to c o v e r  ! 

the fiscal y e a r  1 9 9 4  g e n e r a l  f u n d  appropriations, the a m o u n t  n e c e s s a r y  to b a l a n c e  r e v e n u e  a n d  

g e n e r a l  f u n d  a p p r o p r i a t i o n s  is a p p r o p r i a t e d  u n d e r  an .  IX, sec. 17(c), C o n s t i t u t i o n  o f  the State 

o f  A l a s k a  to the g e n e r a l  fund.

* S e c .  7. T h i s  A c t  is retroactive to J uly 1, 1993.

* S e c .  8. T h i s  A c t  takes effect i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) ,  o n l y  if secs. 4, 5, a n d  

6  o f  this A c t  r e c e i v e  the t h r e e - f o u n h s  m a j o r i t y  v o t e  o f  e a c h  h o u s e  r e q u i r e d  b y  art. E X ,  sec. 

17(c) o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .
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SENATE BILL NO.

I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E I G H T E E N T H  L E G I S L A T U R E  - S E C O N D  S E S S I O N

BY THE SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

i Introduced: 
i Referred:

A BILL

j FOR AN ACT ENTITLED

1 (j "A h Act making appropriations to and from the constitutional budget reserve
'I

2 .[ fund under art. IX, see. 17(c), Constitution of the State of Alaska, for operating

3

[

4  !

5 |

6  i

7 :

8 : 

9

10

11

121

13
14

and capita! expenses of state government for fiscal year 1994; and providing for 

an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*  S e c t i o n  1. F I N D I N G S  A N D  I N T E N T ,  (a) F o l l o w i n g  ratification b y  t he voters, a i t  I X ,  

sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  t o o k  effect o n  J a n u a r y  2, 1991. T h i s  

a m e n d m e n t

(1) c r e a t e d  a  constitutional b u d g e t  reserve f u n d ;

(2) req u i r e d  that the p r o c e e d s  o f  certain tax a n d  m i n e r a l  r e v e n u e  d i s p u t e s  b e  

d e p o s i t e d  into that fund; a n d

(3) established limitations o n  the legislature’s ability to a p p r o p r i a t e  m o n e y  

f r o m  that fund.

(b) T h a t  a m e n d m e n t  d e d i c a t e s  to the constitutional b u d g e t  r e s e r v e  f u n d  m o n e y  f r o m

- 1 -
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m i n e r a l  lease b o n u s e s ,  rentals, royalties, royalty sale p r o c e e d s ,  federal m i n e r a l  r e v e n u e  s h a r i n g  

p a y m e n t s  o r  b o n u s e s ,  a n d  taxes i m p o s e d  o n  m i n e r a l  i n c o m e ,  p r o d u c t i o n ,  o r  p r o p e r t y  r e c e i v e d  I 

b y  the state after J u l y  1, 1 9 9 0  "as a result o f  the termination, t h r o u g h  settle m e n t  o r  o t h e r w i s e ,  i 

o f  a n  a d m i n i s t r a t i v e  p r o c e e d i n g  o r  o f  litigation in a State o r  federal court."
i

(c) F o l l o w i n g  the ratification o f  the b u d g e t  reserve a m e n d m e n t ,  the D e p a r t m e n t  o f  

R e v e n u e  r e q u e s t e d  that the attorney g e n e r a l  d e t e r m i n e  w h e t h e r  the t e r m  "administrative 

p r o c e e d i n g "  in art. IX, sec. 17, o f  the Consti t u t i o n  o f  the State o f  A l a s k a ,  a p p l i e d  to i n f o r m a l  I
I

c o n f e r e n c e s  a n d  audits o r  o n l y  to f o r m a l  hearings. O n  A p r i l  24, 1 9 9 2 ,  the a t torney g e n e r a l

is s u e d  a  f o r m a l  o p i n i o n  c o n c l u d i n g  that i n f o r m a l  c o n f e r e n c e s  d o  n o t  constitute " administrative |
I

p r o c e e d i n g s "  for the p u r p o s e s  o f  an. IX. sec. 17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .  

T h e  a t t o r n e y  g e n e r a l  r e a s o n e d  that sec. 17 a p p l i e d  to a d m i n istrative actions that w e r e  similar 

to litigation, s u c h  as the f o r m a l  h e a r i n g s  h e l d  b y  the D e p a r t m e n t  o f  R e v e n u e .  T h e  o p i n i o n  

c o n c l u d e d  that i n f o r m a l  c o n f e r e n c e s  h e l d  for p u r p o s e s  o f  d i s c u s s i o n  a n d  n e g o t i a t i o n  "fall 

o u t s i d e  the a m b i t  o f  the c o m m o n  u n d e r s t a n d i n g  o f  litigation o r  legal contests."

(d) S i n c e  J u l y  1. 19 9 0 ,  the state h a s  e n g a g e d  in several f o r m a l  admin i s t r a t i v e  h e a r i n g s  

a n d  judicial p r o c e e d i n g s  to resolve oil a n d  g a s  tax a n d  m i n e r a l  r o y alty disputes. R e v e n u e  

f r o m  thr ^ r m i n a t i o n  o f  these disputes h a s  b e e n  d e p o s i t e d  into the constitutional b u d g e t  r e s e r v e  

fund. D u r i n g  this period, the state also r e c e i v e d  oil a n d  g a s  o r  m i n e r a l  tax r e v e n u e  f r o m  audit 

a s s e s s m e n t s  in the i n f o r m a l  c o n f e r e n c e  phase. In c o n f o r m a n c e  w i t h  the A p r i l  2 4, 1 9 9 2  

o p i n i o n  o f  the a ttorney general, the D e p a r t m e n t  o f  R e v e n u e  d e p o s i t e d  in the g e n e r a l  f u n d  all 

r e v e n u e  resulting f r o m  se t t l e m e n t  o f  i n f o r m a l  tax c o n f e r e n c e s .

(e) D u r i n g  the 1 9 9 3  legislative session, the legislature p a s s e d  s e v eral a p p r o p r i a t i o n  

bills. F o r  e x a m p l e ,  H B  45 ,  the e d u c a t i o n  b u d g e t ,  w a s  p a s s e d  b y  th e  H o u s e  o n  F e b r u a r y  22, 

1 9 9 3 ,  b y  a  v o t e  o f  36-0, a n d  w a s  p a s s e d  b y  the S e n a t e  o n  M a r c h  15, 1 9 9 3 ,  b y  a  v o t e  o f  15-4. 

S e n a t e  Bill 60 ,  r e g a r d i n g  s c h o o l  const r u c t i o n  grants, w a s  p a s s e d  b y  th e  S e n a t e  o n  A p r i l  24 ,  

1 9 9 3 ,  b y  a  v o t e  o f  12-8, a n d  b y  the H o u s e  o n  M a y  11, 1 9 9 3 ,  b y  a  v o t e  o f  39-1, a n d  the 

S e n a t e  c o n c u r r e d  in the final v e r s i o n  b y  a  v o t e  o f  1 7 - 3  o n  M a y  11, 1 9 9 3 .  O t h e r  

a p p r o p r i a t i o n s  p a s s e d  b y  the legislature in 1 9 9 3  i n c l u d e  H B  55, the o p e r a t i n g  b u d g e t ;  S B  183, 

the capital b u d g e t ;  a n d  S B  126, intertie l o a n s  a n d  grants a n d  p o w e r  c o s t  equali z a t i o n  f u n d .  

F o r  fiscal y e a r  1 9 9 4 ,  the legislature a p p r o v e d  appro p r i a t i o n s  f r o m  the g e n e r a l  f u n d  in e x c e s s  

o f  $ 3 , 1 6 3 , 1 0 0 , 0 0 0 .
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(f) In p a s s i n g  the a p p r o p r i a t i o n  bills in 1 9 9 3 ,  the legislature a u t h o r i z e d  the e x p e n d i t u r e  

o f  anticipated r e v e n u e  in the g e n e r a l  fu n d ,  i n c l u d i n g  a m o u n t s  d e p o s i t e d  in that f u n d  as a  result 

o f  s e t t l e m e n t  o f  i n f o r m a l  tax c o n f e r e n c e s .  A t  the t i m e  the legislature p a s s e d  those 

a p p r o p r i a t i o n s  lor fiscal y e a r  1 9 9 4 ,  r e v e n u e  forecasts s h o w e d  a  s u r plus in the g e n e r a l  fund. 

T h u s ,  the legislature d i d  no t  anticipate that all m o n e y  d e r i v e d  f r o m  the s e t t lement o f  i n f o r m a l

tax c o n f e r e n c e s  w o u l d  b e  spent. D u e  to the u n a n t i c i p a t e d  d e c r e a s e  in state r e v e n u e ,  the state !

I
treasury h a s  less m o n e y  t h a n  w a s  anticipated at the t i m e  that the legislature m a d e  its 

a p p r o p r i a t i o n s  in 1 9 9 3 .  B e c a u s e  o f  this shortfall, a n y  anticipated s u rplus r e p r e s e n t i n g  

sett l e m e n t s  o f  i n f o r m a l  tax c o n f e r e n c e s ,  a n d  a m o u n t s  r e c e i v e d  f r o m  i n f o r m a l  tax c o n f e r e n c e  

sett l e m e n t s  o c c u r r i n g  after J u l y  1, 1 9 9 4 ,  m u s t  b e  e x p e n d e d  to fully f u n d  the capital a n d  

o p e r a t i o n  a p p r o p r i a t i o n s  e n a c t e d  in 1993.

(g) O n  J uly 12, 1 9 9 3 .  the S e n a t e  M a j o r i t y  filed suit c h a l l e n g i n g  the D e p a r t m e n t  o f  

R e v e n u e  action o f  d e p o s i t i n g  into the g e n e r a l  f u n d  r e v e n u e  resulting f r o m  i n f o r m a l  tax 

c o n f e r e n c e s .  H a l f o r d  v. H i c k e l ,  ( 3 A N - 9 3 - 6 2 9 7  Cl). O n  J u l y  27, 1 9 9 3 ,  f o r m e r  G o v e r n o r  S t e v e  

C o w p e r  filed a  similar c o m p l a i n t  c a p t i o n e d  C o w p e r  v. H i c k e l  ( 3 A N - 9 3 - 6 8 4 8  Cl). T h e  c a s e s  

w e r e  c o n s o l i d a t e d .

(h) O n  N o v e m b e r  19, 1 9 9 3 ,  the c o u r t  i s s u e d  its d e c i s i o n  w h i c h  c o n c l u d e d  that sec. 1 7  

a p p l i e d  to i n f o r m a l  tax c o n f e r e n c e s .  O n  N o v e m b e r  29, 1 9 9 3 ,  the state p r e s e n t e d  e v i d e n c e  that 

retroactive application o f  the c o u r t’s ruling, requ i r i n g  transfer o f  o v e r  $ 9 4 0 , 0 0 0 , 0 0 0  f r o m  the 

g e n e r a l  f u n d ,  w o u l d  disrupt state f i n a n c e s  a n d  p u t  at risk the justifiable reliance interest o f  

A l a s k a n s  a n d  municipalities t h r o u g h o u t  the state.

(i) T h e  s u p e r i o r  c o u r t  d i s m i s s e d  the state’s r e q u e s t  that the ruling b e  a p p l i e d  

p r o s p e c t i v e l y  only. T h e  c o u r t  f o u n d  the e v i d e n c e  o f  h a r d s h i p  " v e r y  c o m p e l l i n g , "  b u t  n o t e d  

that the h a r d s h i p  c o u l d  b e  r e lieved if the legislature r e a p p i o p r i a t e d  the m o n e y  fo r  fiscal y e a r  

19 9 4 .  T h e  c o u r t  o r d e r e d  the g o v e r n o r  to fully restore the constitutional b u d g e t  r e s e r v e  f u n d  

w i t h  interest a n d  to c o m p l y  w i t h  its d e c i s i o n  b y  the e n d  o f  the 1 9 9 4  legislative session. T h e  

s u p e r i o r  c o u r t  n o t e d  "it is no t  clear that the G o v e r n o r  c o u l d  legally r e m o v e  th e  i m p r o p e r l y  

p l a c e d  f u n d s  f r o m  the g e n e r a l  f u n d  [to the B u d g e t  R e s e r v e  F u n d ]  w i t h o u t  a n  a p p r o p r i a t i o n  

a u t h o r i z i n g  it."

(j) F o l l o w i n g  a p p e a l  to the A l a s k a  S u p r e m e  C o u r t ,  that d e t e r m i n e d  that all i n c o m e  that 

resulted f r o m  the s e t t l e m e n t  o r  o t h e r  t e r m i n a t i o n  o f  i n f o r m a l  admin i s t r a t i v e  p r o c e e d i n g s
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i n v o l v i n g  certain taxes since J u l y  1, 1 9 9 0 ,  s h o u l d  h a v e  b e e n  d e p o s i t e d  into the b u d g e t  r e serve 

f u n d  c r e a t e d  b y  art. IX ,  sec. 17, o f  the Consti t u t i o n  o f  the State o f  A l a s k a .

(k) T h e  A l a s k a  S u p r e m e  C o u r t  o r d e r e d  the g o v e r n o r  to restore the constitutional 

b u d g e t  r e s e r v e  fu n d ,  w i t h  interest f r o m  the d a t e  o f  receipt b y  the state o f  m o n e y  d e s c r i b e d  in 

(j) o f  this section.

I
(1) T h e  a m o u n t  r e q u i r e d  to restore the constitutional b u d g e t  reserve f u n d  consistent 

w i t h  judicial interpretation is $ 9 4 5 , 6 3 6 , 7 7 8 . 2 7 ,  p lus interest that w o u l d  h a v e  b e e n  e a r n e d  u p o n  i 

i n v e s t m e n t  o f  this m o n e y ,  calculated f r o m  the d a t e  o f  receipt b y  the state.

( m )  A s  o f  F e b r u a r y  1 9 9 4 ,  there is n o t  sufficient u n a p p r o p r i a t e d  m o n e y  in the g e n e r a l  

f u n d  to a l l o w  the g o v e r n o r  to unilaterally transfer the m o n e y  n e e d e d  to fully restore the 

constitutional b u d g e t  reserve fund.

(n) It is the intent o f  the legislature to p r o v i d e  a  f u n d i n g  s o u r c e  for restoration o f  the 

constitutional b u d g e t  reserve f u n d  in o r d e r  for the g o v e r n o r  to satisfy the o r d e r  o f  the A l a s k a  

S u p r e m e  Cou r t .  T h e  legislature finds that this c o u r t  o r d e r  c a n  b e  c o m p l i e d  w i t h  b y  a n  

a p p r o p r i a t i o n  f r o m  the g e n e r a l  f u n d  to the constitutional b u d g e t  r e s e r v e  fund, retroactive to 

J u l y  1, 1 9 9 3 ,  o f  the principal a n d  interest that s h o u l d  h a v e  b e e n  d e p o s i t e d  into that b u d g e t  

r e s erve fund, it is the intent o f  the legislature that this a p p r o p r i a t i o n  will restore all m o n e y  

to the constitutional b u d g e t  r e s erve f u n d  that s h o u l d  h a v e  b e e n  d e p o s i t e d  there s i n c e  J u l y  1, 

1 9 9 0  u n d e r  the p r o v i s i o n s  o f  ar t  I X ,  sec. 17, o f  the Consti t u t i o n  o f  the State o f  A l a s k a .  T h i s  

A c t  also appropriates, u n d e r  art. I X ,  sec. 17(c), o f  the C o nstitution o f  the State o f  A l a s k a ,  that 

s a m e  a m o u n t  o f  m o n e y  f r o m  the constitutional b u d g e t  r e s e r v e  f u n d  to the g e n e r a l  fu n d .

(o) A l a s k a n s  h a v e  relied o n  a p p r o p r i a t i o n s  m a d e  d u r i n g  the 1 9 9 3  legislative session. 

F ina n c i a l  uncertainty is costly for municipalities, state agencies, a n d  t he p e o p l e  o f  the state. 

C o n t i n u e d  u n c ertainty m a k e s  financial p l a n n i n g  impo s s i b l e .  F u r t h e r  litigation c o n c e r n i n g  t h e  

capital a n d  o p e r a t i n g  e x p e n d i t u r e s  a u t h o r i z e d  b y  the appro p r i a t i o n s  m a d e  in 1 9 9 3  for fiscal 

y e a r  1 9 9 4  w o u l d  create greater uncertainty. T h e  i m p o r t a n c e  o f  finality a n d  stability in 

g o v e r n m e n t  requires that the g o v e r n o r  a n d  the legislature t ake i m m e d i a t e  action to restore the 

constitutional b u d g e t  r e serve f u n d  a n d  a p p r o p r i a t e  m o n e y  f r o m  that f u n d  u n d e r  a r t  I X ,  sec. 

17(c), o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a .  A l t h o u g h  it m i g h t  b e  p o ssible to m a k e  the 

a p p r o p r i a t i o n s  b y  s i m p l e  m a j o r i t y  v o t e  o f  the legislature u n d e r  art. I X ,  sec. 17(b), o f  the 

C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  this A c t  m a k e s  the a p p r o p r i a t i o n s  u n d e r  art. D C ,  sec. 17(c),
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o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  w h i c h  requires a  three-fourths m a j o r i t y  v o t e  o f  e a c h  

h o u s e  o f  the legislature. T h i s  action p r o v i d e s  finality a n d  e n s u r e s  that there will b e  n o  

s u c c e s s f u l  c h a l l e n g e  to the validity o f  the a p p r o p r i a t i o n s  m a d e  b y  secs. 4, 5, a n d  6  o f  this A ct.

(p) M a k i n g  these a p p r o p r i a t i o n s  retroactive to J uly 1, 1 9 9 3  will p r o v i d e  a  valid 

f u n d i n g  s o u r c e  for appro p r i a t i o n s  m a d e  in 1 9 9 3 ,  in effect ratifying e x p e n d i t u r e s  u n d e r  t h o s e  \ 

appropriations.

(q) T h e  a p p r o p r i a t i o n s  m a d e  b y  secs. 4, 5, a n d  6  o f  this A c t  are for a  publ i c  p u r p o s e  ; 

as r e q u i r e d  b y  an .  IX, sec. 17(c), C o n s t i t u t i o n  o f  the State o f  A l a s k a .

* S e c .  2. T h e  s u m  o f  $ 9 4 5 , 6 3 6 , 7 7 8 . 2 7  is a p p r o p r i a t e d  f r o m  the g e n e r a l  f u n d  to the b u d g e t  

reserve' f u n d  established b y  a n .  IX ,  sec. 17, C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to c o m p l y  

w i t h  the j u d g m e n t  in H i c k e l  v. H a l f o r d  ( S u p r e m e  C o u n  N o .  S - 6 1 2 4 / 6 1 3 4 )  ( A l a s k a  Jan. 27, 

1994).

*  S e c .  3. A n  a m o u n t  e q u a l  to the interest that w o u l d  h a v e  b e e n  e a r n e d  o n  m o n e y  r e c e i v e d  

b y  the state after J u n e  1, 19 9 0 ,  as a  result o f  t e r m i n a t i o n  t h r o u g h  s e t t l e m e n t  o r  o t h e r w i s e  o f  

a n  i n f o r m a l  administrative p r o c e e d i n g  i n v o l v i n g  taxes i m p o s e d  o n  m i n e r a l  i n c o m e ,  p r o d u c t i o n ,  

o r  p roperty, a n d  s u b s e q u e n t l y  d e p o s i t e d  in die g e neral fund, is a p p r o p r i a t e d  f r o m  the g e n e r a l  

f u n d  to the b u d g e t  reserve f u n d  estab'ished b y  an. I X ,  sec. 17, C o n s t i t u t i o n  o f  th e  State o f  

A l a s k a ,  to c o m p l y  w i t h  the j u d g m e n t  in H i c k e l  v. H a l f o r d  ( S u p r e m e  C o u r t  N o .  S -  

6 1 2 4 / 6 1 3 4 ) ( A ! a s k a  Jan. 27, 1994).

*  S e c .  4. (a) T h e  s u m  o f  $ 4 1 6 , 6 0 0 , 0 0 0  is a p p r o p r i a t e d  u n d e r  a r t  I X ,  sec. 17(c), o f  the 

C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  f r o m  the b u d g e t  r e s e r v e  f u n d  e s t a b l i s h e d  b y  art. I X ,  sec. 

17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to the g e n e r a l  fund.

(b) T h e  a p p r o p r i a t i o n  m a d e  b y  (a) o f  this section is to f u n d  the p o r t i o n  o f  th e  fiscal 

y e a r  1 9 9 4  a p p r o p r i a t i o n s  e n a c t e d  in 1 9 9 3  that w a s  anticipated a s  b e i n g  f u n d e d  f r o m  a m o u n t s  

d e p o s i t e d  in the g e n e r a l  f u n d  r e p r e s e n t i n g  a  portion o f  the r e v e n u e  r e c e i v e d  f r o m  i n f o r m a l  tax 

c o n f e r e n c e  settlements.

(c) T h e  s u m  o f  $ 5 2 9 , 0 3 6 , 7 7 8 . 2 7  is a p p r o p r i a t e d  u n d e r  a r t  D C ,  sec. 17(c), o f  th e  

C o n s t i t u t i o n  o f  th e  State o f  A l a s k a ,  f r o m  the b u d g e t  r e s e r v e  f u n d  e s t a b l i s h e d  b y  a n .  D C ,  sec. 

17, o f  the C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  to the g e n e r a l  fund.

(d) T h e  a p p r o p r i a t i o n  m a d e  b y  (c) o f  this section is to f u n d  th e  p o r t i o n  o f  t he fiscal 

y e a r  1 9 9 4  a p p r o p r i a t i o n s  e n a c t e d  in 1 9 9 3  that w a s  anticipated a s  b e i n g  f u n d e d  f r o m  the
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I

1 ! g e n e r a l  f u n d  but, d u e  to shortfalls c r e a t e d  b y  d e c l i n i n g  state oil r e v e n u e ,  require e x p e n d i t u r e  i

2  j o f  r e v e n u e  r e c e i v e d  f r o m  i n f o r m a l  tax c o n f e r e n c e  settlements.
3  I * S e c .  5. T h e  a m o u n t  a p p r o p r i a t e d  b y  sec. 3  o f  this A c t  is a p p r o p r i a t e d  u n d e r  an. I X ,  sec. i

4  17(c), C o n s t i t u t i o n  o f  the State o f  A l a s k a ,  f r o m  the b u d g e t  r e s e r v e  f u n d  established b y  an. I X ,  !

5  sec. 17, C o nstitution o f  the State o f  A l a s k a  to the g e n e r a l  fund.

6  * S ec. 6. In addition to the a m o u n t s  a p p r o p r i a t e d  b y  secs. 4  a n d  5 o f  this A ct, if the

; i
7  I unrestricted state r e v e n u e  available for a p p r o p r i a t i o n  in fiscal y e a r  1 9 9 4  is insufficient to c o v e r

8  the fiscal y e a r  1 9 9 4  g e n e r a l  f u n d  appropriations, the a m o u n t  n e c e s s a r y  to b a l a n c e  r e v e n u e  a n d

9  g e n e r a l  f u n d  a p p r o priations is a p p r o p r i a t e d  u n d e r  art. I X ,  sec. 17(c), C o n s t i t u t i o n  o f  the State

1 0  o f  A l a s k a  to the g e n e r a l  fund.

1 1  *  S e c .  7. T h i s  A c t  is retroactive to J uly 1, 1993.

1 2  | * S e c .  8. T h i s  A c t  takes effect i m m e d i a t e l y  u n d e r  A S  0 1 . 1 0 . 0 7 0 ( c ) ,  o n l y  if secs. 4, 5, a n d

1 3  'j 6  o f  this A c t  r e c eive the three-fourths m a j o r i t y  v o t e  o f  e a c h  h o u s e  r e q u i r e d  b y  art. E X ,  sec.

1 4  I 17(c) o f  the C o nstitution o f  the State o f  A l a s k a .
i

I .1 •f
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Under the authority of art. Ill, sec. 18, of the Alaska 

Constitution, I am transmitting a bill necessary for the state to 

comply with the January 27, 1994, order of the Alaska Supreme 

Court in nickel v. Calfcrd, the litigation concerning the 

constitutional budget reserve fund. This bill appropriates money 

from the general fund to fully restore the constitutional budget 

reserve fund as required by the court's order. In addition, it 

appropriates money from the constitutional budget reserve fund to 

the general fund to provide valid funding sources for fiscal year 

1994 appropriations. The enactment of this bill is essential for 

two reasons: it ensures that the state is in compliance with the

order of the Alaska Supreme Court, and it provides finality with 

regard to the validity of fiscal year 1994 appropriations.

The bill sets out findings concerning the constitutional budget 

reserve fund and the litigation on this issue. That litigation 

resulted in an order of the Alaska Supreme Court that the 

governor restore the constitutional budget reserve fund, with 

interest. The amount required to restore that fund consistent 

with the court's interpretation is $945,636,778.27, plus income 

that would have been earned upon investment of this money, 

calculated from the date of receipt by the state. The bill makes 

appropriations necessary to accomplish this.

1



• * . * , • • • ##«•*•• 
S e c t i o n s  4, 5, a n d  6 of. the b i l l  a p p r o p r i a t e  money, f r o m  the

constitutional budget reserve fund to the general fund. The

appropriations require a.tnree-fourths majority vote of each

house of the legislature under art. IX, sec. 17(c) of the Alaska

Co n s t i t u t i o n .  If secs. 4, 5, a n d  5 r _c e i v e  th i s  r e q u i r e d  vote,

the bill will take effect immediately upon enactment.

The enactment of this bill is essential to the State of Alaska.

If enacted into law, the bill will bring the state into 

compliance with the order of the Alaska Supreme Court. By making 

appropriations from the constitutional budget reserve fund, the 

bill provides valid funding sources for fiscal year 1994 

appropriations.

This bill accomplishes these goals in a manner that provides 

finality. For these reasons, I strongly urge your support for 

this bill.

Sincerely,

Walter J. Hickel 
Governor
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