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CS FOR HOUSE BILL NO. 459( )
»

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsors): HOUSE LABOR AND CO M M ERCE COM M ITTEE

A BILL 

FOR AN ACT ENTITLED

" A n  A c t r e la t in g  to  m in im u m  w a g e  a n d  o v e r tim e  c o m p e n s a tio n  c la im s ."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 23.10.110(a) is amended to read:

(a) An employer who violates a provision of AS 23.10.060 or 23.10.065 is 

liable to an employee affected in the amount of unpaid minimum wages, or unpaid 

overtime compensation, as the case may be, and, except as provided in (d) - (f) of 

this section, in an additional equal amount as liquidated damages.

* Sec. 2. AS 23.10.110(c) is amended to read:

(c) The court in an action brought under this section shall, in addition to a 

judgment awarded to the prevailing party [PLAINTIFF], allow costs o f the action and 

reasonable attorney fees to be determined according 10 court rule. When the 

commissioner is the prevailing party in an action brought under this section, the 

commissioner shall remit the recovered attorney fees [PAID BY THE 

DEFENDANT. THE ATTORNEY FEES IN THE CASE OF ACTIONS BROUGHT

CSHB 459{ )
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UNDER THIS SECTION BY THE COMMISSIONER SHALL BE REMITTED BY 

THE COMMISSIONER] to the Department of Revenue. The commissioner may not 

be required to pay the filing fee or other costs. The commissioner in case o f suit has 

power to join various claimants against the same employer in one cause of action.

* Sec. 3.' AS 23.10.110 is amended by adding new subsections to read:

(d) In an action under (a) of this section to recover unpaid minimum wages, 

unpaid overtime compensation, or liquidated damages, if  the employer shows to the 

satisfaction of the court that the act or omission giving rise to the action was made in 

good faith and that the employer had reasonable grounds for believing that the act or 

omission was not in violation o f AS 23.10.050 - 23.10.150, the court may decline to 

award liquidated damages or may award an amount of liquidated damages less than 

the amount set out in (a) of this section. The court shall, in a manner consistent with 

applicable federal and state law, determine whether good faith has been established. 

This subsection does not apply to an action brought under this section by the 

commissioner.

(e) The commissioner may supervise the payment o f the unpaid minimum 

wages or unpaid overtime compensation owing to an employee under AS 23.10.060 

or 23.10.065. Payment in full in accordance with an agreement by an employee to 

settle a claim for unpaid minimum wages, unpaid overtime compensation, or liquidated 

damages constitutes a waiver of any right the employee may have under (a) o f this 

section to unpaid minimum wages, unpaid overtime compensation, or liquidated 

damages.

(0  In a settlement that is not supervised by the department or the court, an 

employee is entitled to liquidated damages under (a) o f this section unless the 

employee and the employer enter into a written settlement agreement in which the 

employee expressly waives the right to receive liquidated damages. The waiver must 

be knov ing and voluntary. A waiver may not be considered to be knowing and 

voluntary unless the settlement agreement

(1) is written in a manner calculated to be understood by the employee;

(2) specifically waives rights or claims arising under AS 23.10.110(a);

(3) advises the employee to consult with an attorney or with the
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department before entering into the agreement;

(4) allows the employee at least seven calendar days to consider 

whether to accept the offer o f settlement; and

(5) provides for a period of at least five days after the employee enters 

into the agreement in which the employee may revoke the agreement; the settlement 

agreement may not become effective or enforceable until the revocation period has 

expired.

* Sec. 4. APPLICATION OF ACT. (a) AS 23.10.110(e), added by sec. 3 o f this Act, 

applies to agreements entered into on or after the effective date o f this A ct

(b) AS 23.10.110(f), added by sec. 3 of this Act, applies to written agreements entered 

into on or after the effective date of this Act

(c) Except as provided in (a) and (b) of this section, to the extent constitutionally 

permitted, this Act applies to actions commenced before, on, or after the effective date o f this 

Act that have not resulted in the entry o f a final judgment before the effective date o f this Act.

•3- CSHB 459( )
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House Labor & Commerce Committee 
CSHB 459 (STA) • Page 1 

March 10, 1994

Sponsor Statement 
H B  459

OVERVIEW
Th is le g is la t io n  add resses the aw a rd in g  o f  p u n it iv e  d am ages in  c la im s o f 

u nd e rp a id  o v e rt im e  com pen sa tion  o r  s ta tu to ry  m in im um  w ages u nd e r the A laska  
W age  and  H o u r  A c t (A W H A ). S tate s ta tu te im poses the p a ym en t o f  u n p a id  
m in im um  w ages o r  o v e rt im e  com pensa tion  to an em p lo yee  b y  an em p lo y e r w h o  
has v io la ted  p ro v is io n s  o f  the A W H A . In  ad d it io n  to th is, the em p lo y e r m ay be 
liab le  fo r  m and a to ry  liq u id a ted  damages o f  an equa l am oun t (AS 23 .10 .110 (a )).

The A la sk a  Sup rem e C ou rt in  M cK eow n  v . K inn ey  Shoe C o rp ., 820 P .2d  1068 
(A laska  1991 ), ru le d  tha t liq u id a ted  dam ages are m andatory and  that any  in d iv id u a l 
settlem ents ou t o f  cou rt that d id  n o t inc lude liq u id a ted  dam ages w ere in va lid .

P r io r  to  the K in n e y  Shoe ru lin g , an  em p lo yee  w ith  a c la im  fo r  u nd e rp a id  
ove rtim e  o r  m in im um  wages h ad  a few  op tion s  fo r  red ress . O ne , th ey  c ou ld  file  
com p la in t w ith  the A la ska  D ep t, o f  L ab o r, w ho  was ab le to  negotia te  a settlem ent. 
Tw o , the em p lo y e r c ou ld  attem pt to reach a p riva te  settlem ent w ith  the em p lo y e r in  
question . In  e ithe r o f  these cases, a settlem en t cou ld  be reached fo r  an  am oun t b e low  
fu l l  liq u id a ted  dam ages. F in a lly , i f  a settlem en t cou ld  n o t be reached  in  the above 
op tio n s , the case c o u ld  be taken  to c ou rt, w here  liq u id a te d  d am ages w o u ld  be 
aw arded  in  fu l l i f  the case w as fo u n d  fo r  the p la in tiff.

A s the law  stands c u rre n t ly , an em p lo y e r w h o  is in  v io la t io n  o f  the state's 
m in im u m  w ag e  o r  o v e r t im e  c om p en sa t io n  law s  is a u to m a t ic a lly  lia b le  fo r  
liqu ida ted  dam ages, reg a rd le ss  o f  the circumstances. T h ough  this is in tended  as a to 
the em p lo y e r in  these instances, it creates an im ba lance in  certa in  s ituations. U n d e r 
the c u rre n t la w , an  em p lo y e r w h o  m akes an  "h on e s t m is ta k e " is p u n ish ed  as 
seve re ly  as an  em p lo y e r w h o  kn ow in g ly  v io la te s  the law . In  these s itu a tion s , the 
em p lo ye r e ithe r takes h is case to cou rt, fac ing  the p oss ib ility  o f  p ay ing  fu l l liq u id a ted  
dam ages p lu s  c o u rt costs o r  se ttling  ou t o f  cou rt fo r  the c la im  p lu s  fu l l  liq u id a ted  
damages.
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M a r c h  10, 1994

The F ed e ra l L ab o r S tanda rd s  Act, u p on  w h ich  the A W H A  is based , contains 
iden tica l language to  AS 23 .10 .110 (a ), bu t a lso  contains the fo llow in g  language :

. . .  i f  the em p lo y e r show s to the satis fac tion  o f  the cou rt that the 
act o r  om is s io n  g iv in g  rise to such  action  w as in g ood  fa ith  and  
that he h ad  reasonab le  g round s fo r  b e liev ing  h is  act o r  om iss ion  
w as n o t in  v io la t io n  o f  the F a ir L ab o r S tanda rd s A ct, . . . the 
cou rt m ay  in  its soun d  d isc re tion , aw a rd  n o  liq u id a ted  dam ages 
o r  aw a rd  an y  am ou n t th e reo f n o t to exceed the am oun t spec ified  
in  [29 U .S . C ode  § 21 6 ].

29 U .S . C ode § 260

Th is a d d it io n a l lan guag e  m  • :.o F LSA  creates som e f le x ib i lity  fo r  em p lo ye rs  
w hen  an  h ones t m is take  is m ade . The d isc re tion  is le ft  to the cou rts  to decide to 
aw ard  p a rt ia l o r  n o  liq u id a te d  dam ages w here  the em p lo y e r show s it acted in  good  
fa ith  and  it h ad  a reasonab le  basis fo r  b e liev ing  it w as n o t v io la tin g  the law .

H B  459  a lso  adds a p ro v is io n  in  Section 2 that p rov id es  the p aym en t o f  cou rt 
costs and  a tto rn e y  fees to  the p re v a ilin g  p a rty  in  a c la im  dec ided  b y  the cou rt. 
P re v iou s  statu te o n ly  p ro v id e d  p aym en t o f  these costs to  the p la in t i f f  (em p loyee ) in  
these cases. T h is  change w o u ld  h e lp  to  p re v en t e rro n e ou s  c la im s aga in s t an 
em p lo y e r f ro m  b e ing  b ro u g h t to the cou rt. I f  the C om m iss ion e r o f  L ab o r w as the 
p re va ilin g  p a rty  in  an  ac tion  u nd e r this section , any cou rt o r a tto rn ey  fees aw arded  
w o u ld  be rem itte d  to  the D iv is io n  o f  R evenue  fo r  d epos it in to  the G en e ra l Fund . 
The H ou se  S ta te  A f fa i r s  c om m itte e  a d d ed  som e  fu r th e r  c la r i f ic a t io n  to  th is 
p ro v is io n  in  th e ir com m ittee  substitu te , b y  ad d in g  the w o rd  " re c o v e re d ."  (Page 1, 
lin e  14 n ow  read s " . . .  c om m iss ion e r sh a ll rem it the recove red  a tto rn ey  fees to  the 
D ep t, o f  R e v en u e ." )

The g oa l o f  H B  459 is to  change the state standa rds reg a rd ing  the aw a rd ing  o f 
liq u id a te d  d am ages to  be cong ru en t w ith  the fe d e ra l s tanda rd s . T h is  re su lts  in  a 
m o re  eq u itab le  s itu a t io n  f o r  b o th  p a rt ie s ; p ro te c tio n  is s t i l l p ro v id e d  to  the 
em p loyee  and  f le x ib i lity  is a ffo rd e d  to  the em p lo y e r w ho m akes a m istake  in  g ood  
fa ith , p ro v id in g  they m ee t the b u rd en  o f  p ro o f.
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Sponsor Statement 
C S H B  459 (JUD)

OVERVIEW
This leg isla tion  add resses the aw arding o f pu n itive dam ages in claim s of 

underpaid overtim e com pensation  or statutory m inim um  w ages under the Alaska 
W age and H our A ct (AW'HA). State statute im p oses the p aym en t of unpaid  
m inim um  w ages or overtim e com pensation  to an em p loyee by an em ployer w ho  
has violated provisions o f the AW H A. In addition to this, the em ployer m ay be 
liable for m andatory liquidated dam ages of an equal am ount (AS 23.10.110(a)).

The Alaska Suprem e Court in M cK eow n v. Kinney Shoe Corp., 820 P.2d 1068 
(Alaska 1991), ruled that liquidated dam ages are m andatory  and that any individual 
settlem ents out o f court that d id  not include liquidated dam ages w ere invalid.

Prior to the K inney Shoe ruling, an em p loyee w ith  a claim  for underpaid  
overtim e or m in im um  w ages had a few  options for redress. O ne, they could  file 
com plaint w ith  the Alaska Dept, o f Labor, w h o w as able to negotiate a settlem ent. 
Two, the em ployer could attem pt to reach a private settlem ent w ith  the em ployer in 
question. In either of these cases, a settlem ent could be reached for an am ount below  
full liquidated dam ages. Finally, if a settlem ent could not be reached in the above  
options, the case cou ld  be taken to court, w here liqu idated  d am ages w ou ld  be 
awarded in full if the case w as found for the plaintiff.

As the law  stands currently, an em ployer w h o is in violation  of the spate's 
m in im um  w a g e  or overtim e co m p en sa tio n  law s is  au tom atica lly  liab le  for 
liquidated dam ages, regardless of the circum stances. Though this is intended as a "'to*1! 
the em ployer in  these instances, it creates an imbalance in certain situations. Under  
the current law , an em p loyer w h o  m akes an "honest m istake" is p u n ish ed  as 
severely as an em ployer w h o know ingly violates the law . In these situations, the 
em ployer either takes his case to court, facing the possibility of paying full liquidated  
dam ages p lus court costs or settling out o f court for the claim  plus full liquidated  
damages.

S P O N S O R  S T A T E M E N T  C S H B  -459 (JUD)
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The Federal Labor Standards Act, upon w hich the A W H A  is based, contains 
identical language to AS 23.10.110(a), but also contains the fo llow ing language:

. . .  if the em ployer sh ow s to the satisfaction o f the court that the 
act or om ission  g iv in g  rise to such action w as in good  faith and  
that he had reasonable grounds for believing his act or om ission  
w as not in  v io la tion  of the Fair Labor Standards Act, . . . the 
court m ay in  its sound discretion, award no liquidated dam ages  
or award any am ount thereof not to exceed the am ount specified  
in  [29 U.S. C ode § 216].

29 U.S. Code § 260

This additional language in the FLSA creates som e flexib ility  for em ployers  
w h en  an hon est m istake is m ade. The discretion is left to the courts to decide to 
award partial or no liquidated dam ages w here the em ployer sh ow s it acted in good  
faith and it had a reasonable basis for believing it w as not v iolating the law.

CSHB 459 (JUD) also adds a provision in Section 2 that provides the paym ent 
of court costs and attorney fees to the prevailing party in a claim  decided  by the 
court. Previous statute on ly  prov id ed  paym en t o f these costs to the p laintiff 
(em ployee) in  these cases. This change w ou ld  help to prevent erroneous claim s 
against an em ployer from being brought to the court. If the C om m issioner of Labor 
w as the prevailing party in an action under this section, any court or attorney fees 
awarded w ould  be rem itted to the D ivision  of Revenue for deposit into the General 
Fund. The H ouse State Affairs com m ittee added som e further clarification to this 
provision  in their com m ittee substitute, by adding the w ord "recovered." (Page 1, 
line 14 n ow  reads " . . .  com m issioner shall remit the recovered attorney fees to the 
Dept, of Revenue.")

CSHB 459 (JUD) w ould  also provide som e protection to the em ployee during  
a com pensation claim in settlem ents that are not supervised by the Dept, o f Labor or 
the courts. In Section  3 (f), an em p loyee  m ay enter into a w ritten  settlem ent 
agreem ent w ith  the em ployer w aiv in g  the right to receive fu ll or any liquidated  
dam ages. CSHB 459 (JUD) requires that this settlem ent m eets five qualifications: (1) 
the settlem ent is w ritten  in  a m anner that is understood  by the em ployee; (2) 
specifically w aives the rights or claim s in  AS 23.10110(a); (3) advises the em ployee to 
consult w ith  an attorney or w ith  the Dept, o f Labor before entering the agreement;



(4) allows the em ployee seven days to consider the settlem ent and (5) gives the 
employee 5 days after they enter into the settlement to revoke agreement.

The goal of HB 459 is to change the state standards regarding the aw arding of 
liquidated damages to be congruent w ith the federal standards. This results in a 
more equitable situation  for both  parties; protection is still p rov ided  to the 
employee and flexibility is afforded to the employer who makes a m istake in good 
faith, providing they m eet the burden of proof.

H o u s e  L a b o r  &  C o m m e r c e  C o m m i t t e e
C S H B  459 ( J U D )  •  P a g e  3

M a r c h  22, 1994
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2079 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E M O R A N D U M  March 14, 1994

SUBJECT: Sectional Summary o f CSHB 459( ). (Minimum wage and
overtime compensation claims)

TO: Representative Eldon Mulder

FROM: Teresa B, C r a m e r c ^ - ^ ^ ;
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statement o f  
its contents.

Section 1 applies the exceptions enacted in section 3 o f the bill to the general rule 
established in the statute that employers who violate the overtime wage or minimum 
wage requirements are liable for liquidated damages in the amount of the unpaid 
minimum wage or overtime compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined 
by court rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated 
damages or to award an amount less than the amount required under AS 23.10.- 
110(a), which is amended by sec. 1 of this bill. The court may do so if the employer 
shows to the satisfaction of the court that the employer acted in good faith and that 
the employer had reasonable grounds for believing that it was not violating the 
minimum wage or overtime requirements. This waiver does not apply to an action 
brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment o f 
unpaid minimum wage or overtime claims including settlements. Under bill Sec. 4(a), 
subsection (e) applies to agreements entered into on or after the effective date o f the 
Act.

S E C T I O N A L  A N A L Y S I S



Subsection (f) permits an employee to waive the right to liquidated damages in a 
written settlement agreement with the employer. The settlement must meet 
standards listed in the subsection. Under bill Sec. 4(b), subsection (f) applies to 
written agreements entered into on or after the effective date o f the Act.

Sec. 4 addresses how to apply the provisions of the Act. As noted in the discussion 
above, Sec. 4(a) and (b) apply the settlement provisions to agreements entered into 
on or after the date the Act takes effect. Under Sec. 4(c), to the extent constitution­
ally permitted, the rest of the Act applies to actions in which a final judgement has 
not been entered on the date the Act takes effect.

if

Representative Eldon Mulder
March 14, 1994
Page 2
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DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Stop 3101 Juneau, Alaska 99801-2105

M E  M O R A N D U M February 18, 1994

SUBJECT:

TO:

FROM:

Sectional Summary o f HB 459. (Liquidated damages and 
attorney fees for minimum wage and overtime compensation 
claims)

Representative Eldon Mulder

Teresa B. Cramers^j 
Legislative Counsel

O

You have requested a sectional summary o f the above-described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation o f the bill and the bill itself is the best statement o f  
its contents.

Section 1 applies the exceptions enacted in section 3 o f the bill to the general rule 
established in the statute that employers who violate the overtime wage or minimum 
wage requirements are liable for liquidated damages in the amount of the unpaid 
minimum wage or overtime compensation.

Sec. 2 permits the court to award attorney fees to the prevailing party, as determined 
by court rule, rather than only providing for attorney fees for a prevailing plaintiff.

Sec. 3 adds new provisions to permit the court to decline to award liquidated 
damages or to award an amount less than the amount required under AS 23.10.- 
110(a), which is amended by sec. 1 of this bill. The court may do so if the employer 
shows to the satisfaction of the court that the employer acted in good faith and that 
the employer had reasonable grounds for believing that it was not violating the 
minimum wage or overtime requirements. This waiver does not apply to an action 
brought by the Commissioner of Labor.

Under subsection (e), the commissioner is permitted to supervise the payment of 
unpaid minimum wage or overtime claims including settlements. Under Sec. 4(a), 
this subsection applies to agreements entered into on or after the effective date of 
the Act.



Subsection (f) permits an employee to waive the right to liquidated damages in a 
written settlement agreement with the employer. Under Sec. 4(b), this applies to 
written agreements entered into on or after the effective date of the Act.

See. 4 addresses how to apply the provisions of the Act. As noted in the discussion 
above, Sec. 4(a) and (b) apply the settlement provisions to agreements entered into 
on or after the date the Act takes effect. Under Sec. 4(c), to the extent constitution­
ally permitted, the rest of the Act applies to actions in which a final judgement has 
not been entered on the date the Act takes effect.

Representative Eldon Mulder
February 18, 1994
Page 2
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TITLE: Damages And Atty Fees For Unpaid Wages CONTACT: Arbe Williams
465-2700

B IL L  N O : House Bill No. 459 D A T E : February 21, 1994

House Bill No. 459 would substantially alter the punitive penalties that currently exist for 
violations of the Alaska Wage and Hour Act. Section 3 would provide for a "good faith" 
exception to penalties except where actions are brought by the Commissioner of Labor. In 
addition, the commissioner and private parties would be authorized to negotiate a settlement that 
excludes part or all of the liquidated damages. Section 4 would apply the amendments to the Act 
to cases currently in litigation in the courts.

The interest to address liquidated damages is the result of a recent Alaska Supreme Court case 
involving Kinney Shoes wherein the Court found that individual settlement agreements that did 
not include liquidated damages were void. This has resulted, for all parties to such disputes, 
including the Department of Labor, in the mandatory inclusion of liquidated damages in any 
settlements reached. Prior to the Kinney Shoes decision parties could, and did, waive some or 
all liquidated damages if convinced that it was appropriate and in the best interest of the 
settlement. If a claim could not be settled administratively and court action was required, 
liquidated damages were automatically awarded if the case came to trial and the plaintiff 
prevailed.

The liquidated damage penalty created in AS 23.10.110 has been determined by the courts to be 
a punitive penalty designed to deter employers from violating the minimum wage and overtime 
obligations imposed by state law. This bill would eliminate automatic liquidated damages. The 
bill attempts to provide an exception for those cases brought by the Department of Labor but the 
department is advised that the courts would not look at those cases differently. A "good faith" 
effort does not require that the employer act to inform oneself of the law. Without an effective 
and guaranteed deterrent, employers will chance getting caught in violation of the laws because 
the oddi would be good that the worst that will happen is that they will be forced to pay the 
wages they were liable to pay in the first place.

Before the Kinney decision, the department, and private parties, had the ability to negotiate 
settlements that included some portion of the liquidated damages using the certainty that a court 
would award 100% liquidated damages as leverage for settlement Thus, settlement did not rely 
on an overburdened court system for relief in each and every case. Less than 1% of the 
department’s claims ended up in court and fewer actually came to trial. In addition, there were 
no complaints with the process until the Kinney Shoe case removed the parties’ ability to settle 
for less than 100% of damages.

The Department of Labor supports encouraging the settlement of wage claims outside the court 
system and would propose to amend House Bill No. 459 to define "good faith" to include 
affirmative action taken by the employer to comply with state law. This amendment would

POSITION PAPER/Department of Labor
P O S I T I O N  P A P E R  - D e p t ,  o f  L a b o r



'  House Bill No. 459

encourage compliance with the Alaska Wage and Hour Act, would provide an incentive to settle 
wage claims, and would reduce the burden on the courts to enforce the state’s laws.

In addition, the Department would propose that the inclusion of Section 4 be reconsidered. This 
section affects those claimants whose cases are currently before the courts but have not been 
decided; those employees would be treated differently than those who filed during the same 
period but whose cases have been decided. All employees should be assured that they are 
provided equal protection under the law.

APPROVED:

POSITION PAPER/Department of Labor
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R E ; A n a l y s i s  o f  p r o p o s e d  H ons®  B i l l  r o t a t i n g  t o
l i q u i d a t e d  d a m a g e s  a n d  a t t o r n a y  f e e s  f o r  m in im u m
w a g e  a n d  o v e r t i m e  c o m p e n s a t i o n  c l a i m s

T h i s  b i l l  c o r r e c t s  tw o  s e r i o u s  s h o r t c o m i n g s  w i t h  r e s p e c t  t o  
t h e  l i q u i d a t e d  u la n e g s a  p r o v i s i o n  o f  t h e  A l a s k a  w a g e  a  H o u r  A c t  
(AWHA), AS 2 3 . 1 0 . 1 1 0 ( a ) :

1 .  I t  r s a t o r e e  t o  t h s  C o m m is e lo n e r  o f  t h e  A l a s k a  D e p a r t m e n t  
o f  L a b o r  t h e  a u t h o r i t y  t o  s e t t l e  m in im u s  w a g e  a n d  o v e r t i m e  
c l a i m s  w i t h o u t  a s s e s s i n g  l i q u i d a t e d  d a m a g e s ,  a n d  i t  
a u t h o r i s e s  s e t t l e m e n t !  o u t s i d e  c o u r t ;  a n d

2 . ; t  g r a n t s  t h e  c o u r t s  d i s c r e t i o n  i n  p r i v a t e  AWHA 
l i t i g a t i o n  t o  a w a rd  p a r t i a l  o r  n o  l i q u i d a t e d  d a m a g e s  i f  t h e

( e m p lo y e r  p r o v e s  h e  a c t e d  i n  g o o d  f a i t h  a n d  r e a s o n a b l y .

N e i t h e r  a c t i o n  h a s  b e a n  l e g a l l y  p e r m i s s i b l e  s i n o a  t h e  A l a s k a  
S u p re m e  C o u r t ' s  d e c i s i o n  i n  tfcK ao v n  v .  K in n e y  S h o e  C o r o ^ .  8 2 0  
P . 2 d  1 0 6 8  ( A l a s k a  1 9 2 1 ) .

T h e  p o l i c y  u n d e r l y i n g  AWHA 1 b t o  r e q u i r e  e m p l o y e r s  w h o  f a i l  
t o  p a y  t h e i r  e m p lo y e e s  n in :lm u m  w a g e s  o r  o v e r t i m e  c o m p e n s a t i o n  t h e  
u n p a i d  m in im um  v a g u s  o r  o v e r t i m e  c o m p e n s a t i o n  w h ic h  a r e  d u e ,  a n d  
a n  e q u a l  a m o u n t a s  l i q u i d a t e d  d a m a g e s .  T h i s  p o l i e y  i s  d r a w n  f r o m  
t h s  f e d a r a l  F a i r  L a b o r  S t a n d a r d s  A c t  (FLEA) W h ich  c o n t a i n s  
f l i m i l a r  l i q u i d a t e d  d a m a g e s  p r o v i s i o n s .

U n l i k e  t h s  FLSA , h o w e v e r ,  AS 2 3 . 1 0 . 1 1 0 ( a )  h a s  b e o n  
i n t e r p r e t e d  b y  t h e  A l a s k a  s u p r e m e  c o u r t  a s  m a n d a t i n g  p a y m e n t  o f  
l i q u i d a t e d  d a m a g e s  i n  e v e r y , r a c e ,  r e g a r d l e s s  o f  w h e t h e r  t h e  
e m p l o y e r  a c t e d  r e a s o n a b l y  a n d  i n  g o o d  f a i t h *  T h e  FL9A a l l o w s  t h e  
c o u r t  t o  w a iv e  l i q u i d a t e d  d a m a g e s  i n  w h o le  o r  i n  p a r t  i f  t h e  
e m p lo y e r  m a k e s  t h a t  s h o v i n g .  M o r e o v e r ,  p r i o r  t o  K in n e v  S h e a , t h a  
C o m m is s io n e r  f s l t  h s  h a d  a u t h o r i t y  i n  a p p r o p r i a t e  c a s e s  t o  s e t t l e  
c l a i m s  w i t h o u t  r e q u i r i n g  p a y m e n t  o f  l i q u i d a t e d  d a m a g e s .  S i n c e  
t h a t  d e c i s i o n ,  t h e  C o m a i s o lo n e r  h a s  b e e n  r e q u i r e d  t o  r e c o v e r  
l i q u i d a t e d  d a m a g e s  i n  e v e r y  c a s e .

T h i s  b i l l  d o e s  n o t  r e m o v e  t h e  l i q u i d a t e d  d a n a g o e  p r o v i s i o n  
i n  AWHA* R a t h e r ,  i t  r e s t o r e s  t h e  C o m m i s s i o n e r 's  p r a - K ln n e v  S h o e  
s e t t l e m e n t  a u t h o r i t y ,  a n d  i t  g r a n t s  t h e  c o u r t s  po» e r  t o  w a i v e

O
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l i q u i d a t e d  d a m a g e s  i n  o a s e s  w h e r e  f e d e r a l  la w  a l l o w s  t h a t  
d i s c r e t i o n .

T h e  f o l l o w i n g  a n a l y s i s  o f  S o o t  I o n a  3 a n d  4 o f  t h e  b i l l  
s u m m a r i s e s  how  t h i s  b i l l  c o r r e c t s  AWHAi

S u b s e c t i o n  3 f d ) . T h i s  p r o v i s i o n  i n c o r p o r a t s s  t h s  FLSA 
a t & n d a r d  u n d e r  w h ic h  a  c o u r t  m ay d e c l i n e  t o  a w a r d  l i q u i d a t e d  
d a m a g e s  w h e r e  t h e  e m p lo y e r  p r o v e s  i t  a c t e d  r s a s o n a b l y  a n d  i n  g o o d  
f a i t h .  H a  29 U .S .  C ode $ 3 6 0 .  s u b s e c t i o n  ( d )  a p p l i e s  o n l y  t o  
p r i v a t e  AWHA l i t i g a t i o n .  I t  d o e s  n o t  a f f e o t  t h e  C o m m i s s i o n e r 's  
e n f o r c e m e n t  a n d  s e t t l e m e n t  p o w e r s .

F o r  ex & m p la , a n  e m p lo y e r  n i g h t  i n o o r r a o t l y  b e l i e v e  a n  
e m p lo y e e  i s  e x e m p t f ro m  o v e r t i m e  c o m p e n s a t i o n  b e c a u s e  o f  a d v ic ®  
f r o m  t h e  D e p a r tm e n t  o f  L a b o r  g i v e n  u n d e r  a  g o o d  f a i t h  
m i s u n d e r s t a n d i n g  o f  c e r t a i n  f a c t s .  A f t e r  t r i a l ,  t h e  c o u r t  w o u ld  
r e q u i r e  t h e  e m p lo y e r  t o  p a y  t h e  o v e r t i m e  c o m p e n s a t i o n ,  b u t  c o u l d  
d e c i d e  t o  a w a rd  p a r t i a l  o r  n o  l i q u i d a t e d  d a m a g e s  d e p e n d i n g  o n  
c i r c u m s t a n c e s  o f  t h e  c a s e ,  i t  w i l l  b e  t h e  e m p l o y e r * #  b u r d e n  t o  
p e r s u a d e  t h e  c o u r t  n o t  t o  a w a r d  l i q u i d a t e d  d a m a g e s ,

S u b s e o t i o n  3 f a ) . T h i s  p r o v i s i o n  w a s  r e q u e s t e d  b y  t h e  
C o m m is e lo n e r .  I t  l i k e w i s e  i s  d r a w n  f r o m  t h e  F L S A ,  39 U . S . C o d e  9 
3 1 6 ,  a n d  i e  i n t e n d e d  t o  r e s t o r e  t h e  C o m m i s s i o n e r 's  p r e - 5 i x m g £  
ah p Q  a u t h o r i t y  t o  s e t t l e  AWHA e a s e s  w i t h o u t  r e q u i r i n g  p a y m e n t  o f  
l i q u i d a t e d  d a m a g e s .  I f  t h e  C o m m is s io n e r  f i n d s  i t  n e c e s s a r y  t o  
s u e  t h e  e m p lo y e r  i n  c o u r t  a n d  p r e v a i l s  a t  t r i a l ,  a n  a w a r d  o f  f u l l  
l i q u i d a t e d  d a m a g e s  i s  r e q u i r e d  u n d e r  AS 3 3 . 1 0 . 1 1 0 ( a ) .  E m p lo y e r*  
t h u s  w i l l  h a v e  a  p o w e r f u l  i n d u c e m e n t  t o  a c c e p t  r e a s o n a b l e  
s e t t l e m e n t  p r o p o s a l s  a d v a n c e d  b y  t h e  C o m m is s io n e r .

S u b a q a t l o n .  3 m . T h i s  p r o v i s i o n  a l l o w s  AWHA s e t t l e m e n t s  
m a d e  o u t s i d e  o f  e o u r t  w h ic h  a x p r e s s l y  w a iv e  l i q u i d a t e d  d a m a g e s  t o  
b e  r e c p a e t e d  j u d i c i a l l y .  T h e  x l n n e v  S h o e  c o u r t  h e l d  t h a t  p r i v a t e  
s e t t l e m e n t s  a r e  v o i d .  T h e  c o u r t ' s  d e c i s i o n  h a s  h a d  t h e  e f f e c t ,  
a l b e i t  p e r h a p s  u n i n t e n d e d ,  o f  i n c r e a s i n g  r e s o r t  t o  l i t i g a t i o n .  
T h e r e  i s  l a n g u a g e  i n  t h e  d e c i s i o n  w h i c h  s t r o n g l y  s u g g e s t s  t h a t  
o n l y  t h o s e  s e t t l e m e n t s  a p p r o v e d  b y  a  c o u r t  a r e  v a l i d ,  i t  i e  p o o r  
p u b l i c  p o l i c y  t o  e n c o u r a g e  l i t i g a t i o n  a n d  t o  d i s c o u r a g e  p r i v a t e  
s e t t l e m e n t s  o f  c l a i m s .

S e c t i o n  4 . T h i s  e f f e c t i v e  d a t e  p r o v i s i o n  d i s t i n g u i s h e s  
b e t w e e n  p r i v a t e  AWHA l i t i g a t i o n  a n d  e n f o r c e m e n t  o f  AWHA b y  t h e  
Commisel o n e r .  R e s t o r a t i o n  o f  t h e  C o m m i s s i o n e r 's  s e t t l e m e n t  
a u t h o r i t y  ( S u b s e c t i o n  3 ( e ) )  a n d  a u t h o r i t y  f o r  p r i v a t e  AWHA 
s a t t l e n a n t e  ( S u b s e c t i o n  3 ( f ) )  a r e  t i e d  t o  t h e  e f f e c t i v e  d a t e  o f  
t h e  A c t .  T h e  g o o d  f a i t h  a n d  r e a s o n a b l e  g r o u n d *  d e f e n s e  t o  
l i q u i d a t e d  d a m a g e s  w i l l  b eo o m e  a v a i l a b l e  i n  p e n d i n g  p r i v a t e  c o u r t  
p r o c e e d i n g s  w h ic h  n a v e  n o t  g o n e  t o  f i n a l  j u d g m e n t  p r i o r  t o  t h e  
Q f f a o t l v e  d a t e  o f  t h e  A o t ,  a n d  t o  f u t u r e  n o t i o n s .

-a-
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February 22 ,1994

Representative Eldon Mulder 
State Capitol, RnL# 1 1 6  
Juneau, Alaska 9 9 8 0 1 - 1 1 8 2

Dear Representative Mulder,

I urge you to support House Bill 4 5 9 . Passage of this legislation "will allow the Department cf 
Labor to settle wage and hour claims and allowing for a more fair and equitable settlement for 
the parties involved.

j # Box 3005 • kenai- auska a w a i s a f AI ODI ID LHAfV
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OUR LADY OF COMPASSION CARE CENTER
4900 EACUE STREET 
ANCHORACE. ALASKA 99503-7446 
PHONE: (907) 562-2281

F e b r u a r y  1 6 ,  1 9 9 4

M em b ers  o f  T h e  S t a t e  H o u se  L a b o r  a n d  C om m erce C o m m it te e :
R e p s .  B i l l  H u d so n , C h a irm a n

J o e  G r e e n ,  v i c e  C h a irm a n
E ld o n  M u ld e r
B r i a n  P o r t e r
B i l l  W i l l i a m s
J o e  S i t t o n
J e r r y  M a c k ie

I  w a n te d  t o  l e t  y o u  know  t h a t  O u r L ad y  o f  C o m p a s s io n  C a r e  C e n t e r  
w h o l e h e a r t e d l y  s u p p o r t s  t h e  p a s s a g e  o f  h b  4 5 9 .  T h i s  l e g i s l a t i o n  
b r i n g s  m uch  n e e d e d  r e f o r m  t o  A l a s k a ' s  w ag e  a n d  h o u r  s t a t u t e  b y  o n c e  
a g a i n  a l l o w i n g  f o r  n e g o t i a t e d  s e t t l e m e n t s  a n d  a l l o w i n g  t h e  S t a t e  
D e p a r t m e n t  o f  L a b o r  (DOL) a n d  t h e  A la s k a  C o u r t s  t h e  f l e x i b i l i t y  t o  
m i t i g a t e  w h a t  a r e  now m a n d a to r y  l i q u i d a t e d  d a m a g e s  p r o v i d e d  t h e  
e m p lo y e r  c a n  p r o v e  h i s  o r  h e r  e r r o r  w as  m ade  i n  " g o o d  f a i t h " .  T h e  
c u r r e n t  l a w ,  a s  i n t e r p r e t e d  b y  t h e  A l a s k a  S u p re m e  C o u r t  i n  i t s  
"K e n n y  S h o e "  d e c i s i o n ,  s t r i p s  t h e  DOL o f  i t s  p r e v i o u s  f l e x i b i l i t y  
w i t h  r e g a r d  t o  s e t t l e m e n t s  a n d  l i q u i d a t e d  d a m a g e s ,  v o i d s  p r i v a t e  
s e t t l e m e n t s ,  a n d  c r e a t e s  a  " d o u b le  o r  n o t h i n g "  s i t u a t i o n  w h e re b y  
t h e  o n l y  o p t i o n s  o p e n  t o  t h e  e m p lo y e r  a r e :

T h e  b i l l  w i l l  n o t  m ak e  i t  e a s y  f o r  e m p l o y e r s  t o  a v o i d  p a y i n g  
o v e r t i m e  c l a i m s  o r  l i q u i d a t e d  d a m a g e s .  I t  w i l l  s i m p l y  p r o v i d e  t h a t  
i n  c a s e s  w h e r e  e m p lo y e r s  c a n  d e m o n s t r a t e  t h e y  h a v e  m ade  " h o n e s t  
m i s t a k e s "  t h e  D e p a r tm e n t  o r  t h e  C o u r t s  m ay t a k e  t h i s  i n t o  
c o n s i d e r a t i o n  w hen  d e c i d i n g  w h e th e r  a n d  how  m uch  l i q u i d a t e d  d a m a g e s  
a r e  a w a r d e d .  T h e  F a i r  L a b o r  S t a n d a r d s  A c t ,  u p o n  w h ic h  t h e  A la s k a  
s t a t u t e  i s  b a s e d ,  p r o v i d e s  t h e  f l e x i b i l i t y  i n  f e d e r a l  la w  t h a t  HB 
4 5 9  s e e k s  t o  a l l o w  i n  s t a t e  l a w .  I n  a d d i t i o n ,  t h e  s t a t e s  o f  
C a l i f o r n i a ,  O r e g o n ,  a n d  W a s h in g to n  a l r e a d y  h a v e  v e r y  s i m i l a r  
p r o v i s i o n  o n  t h e i r  b o o k s .  I  c a n  t h i n k  o f  n o  r e a s o n  A la s k a  
e m p l o y e r s  s h o u l d  b e  p l a c e d  u n d e r  a  m o re  b u r d e n s o m e  s t a n d a r d  t h a n  
t h e  t h o u s a n d s  o f  b u s i n e s s e s  o n  t h e  r e s t  o f  t h e  P a c i f i c  C o a s t .  
P l e a s e  g i v e  HB 459  y o u r  s u p p o r t  a n d  m ove i t  o u t  o f  t h e  L a b o r  a n d  
C om m erce  C o m m itte e  a s  s o o n  a s  p o s s i b l e ,  I  l o o k  f o r w a r d  t o  w o r k in g  
y o u  t o  a c h i e v e  £.{?*»• l  p a s s a g e  o f  t h i s  c r i t i c a l l y  i m p o r t a n t  
l e g i s l a t i o n .

1 . p a y i n g  t h e  c o s t s  o f  a n  o u t r i g h t  v i c t o r y  i n  c o u r t ,  o r
2 . p a y i n g  d o u b l e  w h a te v e r  t h e  c l a i m  i s  r e g a r d l e s s  o f  

t h e  c i r c u m s t a n c e s .

O
D i r e c t o r  Human R e s o u r c e s
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W f c s t m a r k February 16,1994

Representative Dill Hudson, Chairman 
House labor and Commerce Committee 
Room 1 0 1  
State Capitol 
Juneau, AK 9 9 8 0 1 - 1 1 8 2

Dear Chairman Hudson:
We strongly support the passage of HB 4 5 9 . This legislation reforms Alaska's v/age and hour 
statute by again allowing for” negotiated settlements'and allowing the State Department of Labor ' 
(DOL) and the Alaska Courts the flexibility to mitigate what are now mandatory liquidated 
damages, provided the employer can prove his or her error was made in "good faith."
The current law, as interpreted by the Alaska Supreme Court in its "Kenny Shoe" decision, strips 
the DOL of its previous flexibility with regard to settlements and liquidated damages, voids 
private settlements and creates a "double or nothing" situation whereby the employers most 
likely end up paying double whatever the claim is regardless of the circumstances.
The Bill will not make it easy for employers to avoid paying overtime claims or liquidated 
damages. It will simply provide (in cases where employers can demonstrate they made "honest 
mistakes") the Department or the Courts may take this Into consideration when deciding 
whether and how much liquidated damages are awarded. The Fair Labor Standards Act, upon 
which the Alaska statute is based, provides the flexibility in federal law that HB 4 5 9  seeks to 
allow in state law. The states of California, Oregon, and Washington already have very similar 
provisions on their books. Alaska employers should not be placed under a more burdensome 
standard than the thousands of businesses in those states.
Please give HB 4 5 9  your support and move it out cf the Labor and Commerce Committee as 
soon a3  possible. We look forward to working with you to accomplish the goals of this 
important legislation.

Sincerely,
WESTMARK HOTELS, INC

tkw
oc Rep. Joe Green Rep. Eldon Mulder

Rep. Brian Porter Rep. Bill Williams
Rep. Joe Sitton Rep. Jerry Mackie

Wcstmark Corporate Office 880 H Street, Suite 101, Anchorage, Alaska 99501-3400 
(907) 272-9403, Facsimile: (907) 2580560
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ENTERPRISES, INC.
900 A u ro ra Avenue • Fa irbanks , A laska 99701 * (907) 451-7155

February 2 1 , 1 9 9 4

Rep. Eldon Mulder 
Fax: 4 6 5 - 3 5 1 8

Dear Eldon:
I wanted to let you know that I strongly support the passage of IiB 4 5 9 . We need the 
flexibility regarding liquidated damages that this bill allows. The present mandatory 
liquidated damages can actually hold up the resolution of claims, especially when an 
"error" has been made in good faith. Again I urge you to support passage of this bill. 
Thanks.

Harr/McDonald
President

O
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FOODS CO. 6411 A Street Anchorage, Alaska 99318
Ph: (907) 561-1944

F e b r u a r y  2 1 , 1994

To A l l  M em bers o f  T he S t a t e  H ouse  L a b o r an d  Commerce C o m m ittee

R ep o t B i l l  H udson  (C hairm an)
J o e  G re e n  ( v i c e  C hairm an)
E ld o n  M u ld e r  
B r ia n  P o r t e r  
B i l l  W il l ia m s  
J o e  s i t t o n  
J e r r y  M ack ie

We w a n te d  t o  l e t  y o u  know we w h o le h e a r te d ly  s u p p o r t  t h e  p a s s a g e  o f  
HB 4 5 9 . T h i s  l e g i s l a t i o n  b r i n g s  much n e e d e d  r e f o r m  t o  A l a s k a 's  
w age a n d  h o u r  s t a t u t e  b y  o n ce  a g a in  a l lo w in g  f o r  n e g o t i a t e d  
s e t t l e m e n t s  a n d  a l lo w in g  t h e  s t a t e  D e p a r tm e n t o f  L a b o r  (DOL) a n d  
t h e  A la s k a  C o u r ts  t h e  f l e x i b i l i t y  t o  m i t i g a t e  w h a t a r e  now 
m a n d a to ry  l i q u i d a t e d  dam ages p r o v id e d  t h e  e m p lo y e r  c a n  p ro v e  h i s  
o r  h e r  e r r o r  w as m ade i n  "good  f a i t h " .  The c u r r e n t  la w , a s  
i n t e r p r e t e d  b v  t h e  A la s k a  Suprem o c o u r t  i n  i t s  "K in n ey  S hoe" 
d e c i s i o n ,  s t r i p s  t h e  DOL o f  i t s  p r e v io u s  f l e x i b i l i t y  w i th  r e g a r d  
t o  s e t t l e m e n t s  a n d  l i q u i d a t e d  d am ag es , v o id s  p r i v a t e  s e t t l e m e n t s ,  
a n d  c r e a t e s  a  " d o u b le  “o r  n o t h i n g "  s i t u a t i o n  w h e re b y  t h e  o n ly  
o p t i o n s  o p e n  t o  t h e  em p lo y ee  « r s  l .  p a y in g  t h e  c o s t s  o f  an  
o u t r i g h t  v i c t o r y  i n  c o u r t ,  o r  2 . p a y in g  d o u b le  w h a te v e r  t h e  c la im  
i s  r e g a r d l e s s  o f  t h e  c i r c u m s ta n c e s .

The b i l l  w i l l  n o t  m ake i t  e a s y  f o r  e m p lo y e rs  t o  a v o id  p a y in g  
o v e r t im e  c l a i m s  o r  l i q u i d a t e d  d am ag es . I t  w i l l  s im p ly  p r o v id e  
t h a t  i n  c a s e s  w h e re  e m p lo y e rs  c a n  d e m o n s t r a te  t h e y  h a v e  make 
" h o n e s t  m i s t a k e s "  t h e  D e p a rtm e n t o r  t h e  C o u r t  may t a k e  t h i s  i n t o  
c o n s i d e r a t i o n  w hen d e c id i n g  w h e th e r  a n d  how much l i q u i d a t e d  
d am ag es a r e  a w a rd e d . T he F a i r  L ab o r S ta n d a r d s  A c t .  u p o n  w h ic h  t h e  
A la s k a  s t a t u t e  i s  b a s e d ,  p r o v id e s  t h e  f l e x i b i l i t y  i n  f e d e r a l  law  
t h a t  HB 459 s e e k s  t o  a l lo w  i n  s t a t e  la w . I n  a d d i t i o n ,  t h e  s t a t e s  
o f  C a l i f o r n i a ,  O re g o n , an d  W ash in g to n  a l r e a d y  h a v e  v e r y  s i m i l a r  
p r o v i s i o n s  on  t h e i r  b o o k s . We c a n  t h i n k  o f  no  r e a s o n  A la s k a  
e m p lo y e rs  s h o u ld  b e  p l a c e d  u n d e r  a  m ore  b u rd e n so m e  s t a n d a r d  th a n  
t h e  t h o u s a n d s  o f  b u s i n e s s e s  on  t h e  r e s t  o f  t h e  P a c i f i c  C o a s t .

P l e a s e  g i v e  HB 459 y o u r  s u p p o r t  an d  move i t  o u t  o f  t h e  L a b o r an d  
Commerce C o m m itte e  a s  so o n  a s  p o s s i b l e .  We lo o k  fo r w a r d  t o  
w o rk in g  w i t h  y o u  t o  a c h ie v e  f i n a l  p a s s a g e  o f  t h i s  c r i t i c a l l y  
im p o r t a n t  l e g i s l a t i o n .

rohn c a i r n s  
C h a irm a n  a n d  CEO



S h e r a t o n  A n c h o r a g e

u o t  i-: i.
Pebruwy 17,1994

Representative B ill Hudson, Chairman 
House Labor and Commerce Committee 
Room 101 
State Capitol
Juneau, AJaaka 99801-1182

Posl-Ii" brand fax tranamftlol memo 7671 #oip*ge«> /

T ' / Irivm'u/ 73;'// H ud ^ h ft . T t tu k f f ixCa Co,
Dppt,

,n 4

Dear Chairm an Hudson:

We, here at the Sheraton Anchorage Hotel, strongly support the pasBago of H B  469 along w ith 
many others. We think it's important that you know of our feelings.

Th is legislation brings much needed reform to Alaska’s wage an hour statute by once again 
allowing for negotiated settlements and allowing the Stato Department of Labor (DOL) and the 
A laska Courts the flexibility to mitigate what ara now mandatory liquidated dcunages, provided 
the employer can prove hie or her error was made in "good faith".

The curront law , as interpreted by the Alaska Supreme Court in its "Kenny Shoe" decision, strips 
tho D O L of its previous flexibility with regurd to settlements and liquidated damages, voids 
private settlements and creates a "double or nothing’  situation whereby tho only options open to 
tho employer are 1) paying the costa of an outright victory in  court or 2) paying double whatever 
the el aim ia regardless of the circumstances.

The B ill w ill not make it  easy for employers to avoid paying overtime claims or liquidated 
damagos. I t  w ill simply provide (in cases where employers can demonstrate they made "honest 
m istakes") the Department or the Courts may take this into consideration when deciding whether 
and how much liquidated damages are awarded. Tho Fa ir Labor Standards Act, upon which the 
A laska statute is based, provide* the flexibility in federal law  that H B  459 seeks to allow in state 
law . In  addition, the states of California, Oregon, and Washington already have very sim ilar 
provisions on their books. We can Chink of no reason A laska employers should be placed under 
a  more burdensome (standard than the thousands of businesses on the rest of the Pacific Coast.

We are hoping that you w ill support HB 469, along with the Sheraton Anchorage Hotel, and look 
forward to working w ith you on this very important matter.

Sincerely,
Shcn

\ 0 7 0 / ,

Forest J .  Pax 
General Manager

F.JP/mjd

EBUSheratonl
401 CASI fllllAVtNII.ANCHOHAMl AK5000I 
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February 17,1994

Representative BUI Hudson, Chairman 
House Labor and Commerce Committee 
Capitol Building 
Juneau, Alula

Subject: Statement of Support for House Bill 4 5 9

Dear Representative Hudson:
Tejoro Alaska Petroleum Company supports passage of HB 4 5 9 . Thi* bill will rectify an 

anomoly that currently exists between state law and the Pair Labor Standards Act. Current 
Alaska Wage Bnd Hour law provides for mandatory liquidated damages when employers are 
fbund to have erred under state law, irrespective of the circumstances.

The proposed bill will not eliminate liquidated damages from foture awanda made under 
state Wag® and Hour law. If passed, the ww law would restore flexibility fbr the trier of frets 

( whan an employer has proven that its orror was made in "good fhHh." A similar approach is used
In the Federal Wage and Hour laws, as well as the comparable laws of California, Oregon, and 
Washington.

(If you have any questions or, If we can be of assistance, please contact me. We hope HB 
4 5 9  will be moved our of Committee soon and believe it’s final passage will benefit the State.

Bernle Smith

co: Representative Joe Green, (Vice Chairman)
Representative Eldon Mulder 
Representative Brian Porter 
Representative Bill Williams 
Representative JoeSitton 
Representative Jerry Mackie

O
Tmoto Atafki ftlraltuffl Cera piny. P.O. Dew 1SS3TS. Arteiwtgt, AlMka 8BIT t-8871 (90r)Sfl1-«M1 FAX (507) Mt-604?



February 16,1994
H O T E L S
ALASKA/YL ' KON

Representative Bill Hudson, Chairman 
House Labor and Commerce Committee 
Room 1 0 1  
State Capitol 
Juneau, AK 9 9 8 0 1 * 1 1 8 2

Dear Chairman Hudson:
We strongly support the passage of HB 4 5 9 . This legislation reforms Alaska's wage and hour 
statute by again allowing for negotiated settlements and allowing the State Department of Labor 
(DOL) and the Alaska Courts the flexibility to mitigate what are now mandatory liquidated 
damages, provided the employer can prove his or her error was made in "good faith."
The current law, as interpreted by the Alaska Supreme Court in Its "Kenny Shoe" decision, strips 
the DOL of its previous flexibility with regard to settlements and liquidated damages, voids 
private settlements and creates a "double or nothing" situation whereby the employers most 
likely end up paying double whatever the claim Is regardless of the circumstances.
The Bill will not make it easy for employers to avoid paying overtime claims or liquidated 
damages. It will simply provide (in cases where employers can demonstrate they made "honest 
mistakes") the Department or the Court? may take this into consideration when deciding 
whether and how much liquidated damages are awarded. The Fair Labor Standards Act, upon 
which the Alaska statute is based, provides the flexibility in federal law that HB 4 5 9  seeks to 
allow In state law. The states of California, Oregon, and Washington already have very similar 
provisions on their books. Alaska employers should not be placed under a more burdensome 
standard than the thousands of businesses in those states.
Please give HB 4 5 9  your support and move It out of the Labor and Commerce Committee as 
soon as possible. We look forward to working with you to accomplish the goals of this 
important legislation.

Sincerely,
WESTMARK HOTELS, INC.

tkw
cc Rep. Joe Green Rep. Eldon Mulder

Rep. Brian Porter Rep. Bill Williams
Rep. Joe Sitton Rep. Jerry Mackie

Weauntrk Corporate Office 8«0 H Street. Suite 101. Anchorage. Alwka 99J01.3<00 
(907) 272-9403. Ptcalmllc: (907) 25&OJOO
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J T O W H k ,  i s 9 4

OUR LADY OP COMPASSION CARE CENTER
KOOCAGUSTVtT 
ANC'HlHMt AI/VKA

Meabers of The s ta te  House Labor and commerce committee!
Rape. B ill Hudson, chairmanJoe Green, vice Chairman

Eldon Mulder
Brian porterB ill WilliamsJoe s ltto nJerry  Hackle

I wanted to  le t  you Know th a t Our Lady of compassion care Center 
wholeheartedly (supports the passage of HB 4 5 9 . This le g is la t io n  
brings much needed reform to  A laska's wage and hour s ta tu te  by once 
again allowing for negotia ted se ttlem en ts and allowing the S ta te Department of Labor (POL) and the Alaska Courts the f l e x ib i l i ty  to  
m itigate what are now mandatory liqu id a ted  damages provided the employer can prove h is  or her e rro r was made in "good fa i th " .  The 
curren t law, as in te rp re ted  by the Alaska Supreme Court in  i t a  “Kenny Shoe" decision, s t r ip s  the DOL of i t s  previous f le x ib i l i ty  
with regard to  se ttlem ents and liqu id a ted  damages, voids p riv a te  settlem ents, and crea te s a “double or nothing" s itu a tio n  whereby 
the only options open to  the employer arei

paying the costa of an o u tr ig h t v ic to ry  in  court, or 
2 ,  paying double whatever the claim ie  regard less of 

the circumstances.
The b i l l  w ill not make i t  easy fo r employers to  avoid paying 
overtime claims or liqu id a ted  damages. I t  w ill simply provide th a t 
in oases where employers can demonstrate they have made "honest 
mistakes" the Department or the  Courts may take th is  in to  consideration when deciding whether and how much liqu ida ted  damages 
are awarded. The Fair Labor Standards Aot, upon which the Alaska s ta tu te  is  based, provides th s  f l e x ib i l i t y  in federa l lav  th a t hb 
4 5 9  seeks to  allow in s ta te  lav, in  addition, the  s ta te s  of 
California, Oregon, and Washington already have very sim ilar 
provision on th e ir  books. I een th ink  of no reason Alaska 
employers should be plaoed under a more burdensome standard than the thousands of businesses on th e  r e s t  of the P ac ific  coast. Plaasa give HB 4 8 9  your support and move i t  out of the  Labor and Commerce committee as soon as po ssib le . 1  look forward to  working you to  achieve f in a l passage of th is  c r i t ic a lly ,  important leg is la tio n ,


