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SPONSOR STATEMENT FOR HB 4

HB 4, An Act adding as an aggravating factor at sentencing that a 
victim was elderly or disabled; and relating to failure to report 
harm or assaults of the elderly or disabled, will place into state 
law deterrents to crimes against the elderly and disabled.

HB 4 will amend the code of criminal procedures, which allows 
presumptive sentences to be aggravated, by adding a new paragraph 
to include a victim of an offense who is 65 years of age or older 
or has a physical or mental disability which limits major life 
activities. The bill would amend the protection of the elderly and 
disabled adult protection laws to consistently provide a penalty of 
a class B misdemeanor for conviction of failure to report a crime 
under these statutes; it would also require the court to report 
convictions to the appropriate licensing/regulatory entity. 
Conviction of a professionally licensed person for a crime against 
an elderly or disabled person could lead to disciplinary actions or 
sanctions.

Elderly and handicapped persons are more vulnerable and 
disproportionately damaged by crimes against them because they are 
less able to escape offenders and tend to suffer greater relative 
deprivation. Additionally, the elderly and disabled take longer to 
recover from the impacts of financial, emotional and physical 
abuse.

The senior citizen population in Alaska is rapidly growing; between 
the 1980 and 1990 census, four areas of the state have seen over 
130% growth in the senior population (Anchorage, Kenai, Mat-Su and 
Haines); the statewide average growth for this population group is 
93.7%. The number of seniors living alone has grown by 108%.

28 states have adult protection laws, although many of them are 
underfunded as our services are here in Alaska. About 200 reports 
of elderly abuse are made in Alaska each year; HB 4, if enacted, 
will provide both an incentive to report abuse and a deterrent to 
crimes against the elderly.

I believe this legislation is timely and urge your support.
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SECTIONAL ANALYSIS - HB 4

" AN ACT ADDING AS AN AGGRAVATING FACTOR AT SENTENCING THAT A 
VICTIM WAS ELDERLY OR DISABLED; AND RELATING TO FAILURE TO REPORT 
HARM OR ASSAULTS OF THE ELDERLY OR DISABLED"

Section 1

Section 2

Section 3

Section 4

Amends the centralized licensing statute by adding 
a new section which provides that conviction of a 
person licensed or regulated by a board or the 
department under the adult protection or protection 
of disabled persons statutes may be grounds for 
disciplinary actions or sanctions.

Adds a new paragraph to AS 12.55.155 to provide that 
a sentencing court may aggravate a presumptive 
sentence when the victim was an elderly or disabled 
person.

Amends As 47.24.010(c) to provide that a person 
required to report harm to an elderly person under 
the Protection of the Elderly statute who knowingly 
fails to report is guilty of a class B misdemeanor. 
The section also requires the court to report 
convictions under this section to the appropriate 
professional regulatory body.

Amends AS 47.24.110(b) to provide that a person 
required to report physical and sexual assault of a 
disabled person under the Protection of the Disabled 
statute who knowingly fails to report the assault is 
guilty of a t'ass B misdemeanor. The section also 
requires the court to report convictions under this 
section to the appropriate professional regulatory 
body.
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H B  4 : "An A c t a d d in g  a s  a n  a g g r a v a t in g  f a c to r  a t
s e n te n c in g  t h a t  a  v i c t im  w a s  e ld e r l y  o r  d is a b le d ;  a n d  
r e la t in g  to  f a i l u r e  to  r e p o r t  h a rm  o r  a s s a u l t s  o f  th e  
e ld e r ly  o r  d is a b le d ."

H E  4 amends the centralized licensing statutes (AS 08.01) by adding a new 
section allowing the department or a board to pursue disciplinary proceedings 
or sanctions against a licensee who has been convicted of abusing an elderly 
or disabled individual. The bill also mandates the court system to notify the 
licensing authorities of a conviction.

To promote the safety and welfare of Alaska consumers in ensuring services 
are delivered by competent, qualified licensees, the provisions of H B  4 enhance 
public safety by allowing disciplinary action to be taken against licensees 
convicted of abusive behavior. The result of this bill anticipates appropiiate 
action to be taken by licensing authorities. The Division of Occupational 
Licensing has never been staffed to perform the now mandated procedure of 
monitoring licensees once rehabilitated. At the expense of investigation 
caseload, the division has deducted one position to act as the monitor. The 
current caseload is 60 to 70 licensees who have had disciplinary action taken, 
causing the licensee to be placed on probation monitoring for impaired 
practitioners. The number of cases per monitor is an unusually high number 
to be monitored by one position. A  comparison of cases in other states finds 
s i m i l a r  positions cany a caseload of approximately 6 to 25 cases per individual 
monitor.

To prove and monitor abusive-type cases will require sufficient staff resources 
to accomplish the tasks appropriately. Therefore, although the department 
supports H B  4, additional staff will be necessary to properly fulfill the 
mandates of H B  4.

Paul Fuhs^dorfrmissioner 
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:.r>r>.i ir> Alaska Statutes §' 12.55.lW5

(I nr enlarged l»y allegations in llic  
hnonl W iilsli v. .Slnlc, 077 P.2d 312 
lot III. App. 1381). 
u ipn i'isnu n f fo rm er m ill cu rren t 
• Ins. — ll wns tliu clomcnls nf llic  
so us established in I lie s lu lu le  under 
li Ilii! defendant, wns cnnviclcd which 
In lie cnmpnred with the current 
(n statute in delcriu in in i; whether 
wu cilrenn's had suh s lnn lia lly  identi- 
fluents. Walsh v. State , 077 l\2d  912 
'kit 01. A|i(>. 198-11, 
inr ennv ie lin u  under fu n n e l’ Inw. 
nder prirni'iiipli In ll2 ) of th is seclinn, 
iniiinl conviclion entered under prior 
kn Inw or under the Inw nf another 
lii limt rnny he deemed to lie n prior 
y conviction for presumptive seiiicnc- 
on poses only if  the olfense for which 
oior conviction was entered had clo- 

in i I to those of n 
e'kn Inw. l.ee v. 
dsiskn (3 . App. 
e, OH.I I’.2d 262

ii u sing  n viola- 
eny stnlute ns a 
defendant's sen 
i r s l  degree since 

in clfecl since 
jr  nll'ensc would 
on v. Stale , 652 
ip. 1982). 
ic receiving nnd 
which defendant 
did not require 
ise differed suh- 
nw mid did not 
any conviction. 
.2d 262 (A laska

of stn te . — I 'd -  
iri wns n prior 
on in )(2 ) where 

'in iiii in  age 1 1 wns trcntcd ns an 
even though defendant would lievc 
treated ns n juven ile  under Alnskn 
McMnnners v. Stnte, 650  l*.2d d id 
ka C l. App. 19821. 
rnprnph (ni'21 of th is section lias con- 
illy  heen interpreted to apply to the 
It- establish ing the elements of (lie 
>c for which the defendant wns previ- 

convicted, which wns nit Oregon 
to llint is n clnss C felony in Oregon 
is in Alnskn. T ints, it wns not error to 
dcr the previous conviction n felony 
though llic defendant wns sentenced 
i nn Oregon stn lillc  providing for the 
liun of ccrlnin felonies In ittisdc- 
«irs. Wells v. S ta le , 687 l'.2d 336

(A laska C l. App. 1981) (decided prior to 
(lie  1982 amendment).

A 1983 Oklahoma conviction for n fe l­
ony escape while on work rclcnsc from n 
Department of Corrections trcnlm cnl fa ­
c ility  wns n prior conviction for purposes 
of presumptive sentencing, for the Okla­
homa escape statute hod elements "aub- 
s la n lia lly  s im ila r" to AS 11.66.310, a 
c la ss It felony. Martin v. S tale , 701 P.2d 
1311 (A laska C l. App. 1985).

The leg isla tu re intended to trenl convic­
tions under prior codes and convictions 
under llic  codes of s is lc r  sta le s identically , 
a llow ing (he ir use ns prior convicliorts 
only where (lte ir elements were substan­
tia lly  identical (now “s im ila r") to llte e le­
ments of crimes established in the current 
code. Wasson v. S ln tc, 652 I ’.2d 117 
(A laska Ct. App. 1982).

Conviction in New York for larceny wns 
not a prior conviction for presumptive sen­
tencing purposes where llte New York 
statu te involved theft of $50  — $500 end 
the current Alnskn Inw required theft 
from $500 — $25 ,000 . W alsh v. S late , 677 
l ’.2d 912 (A laska Ct. App. 1984).

P re su m p tiv e  sen tence conv ic tio n s 
m u st he con secu tive . — Under the plain 
terms or AS 12.55.1 '15(a)(3) nnd 
12 .05.185(6 ), (7 ), and (8 ), one conviction 
m ust precede the next before presumptive 
sentencing enn npply. Stnte v. Raslopsoff, 
659  P.2d 630 (Alnskn Ct. App. 1983).

Where deltndnnt's three ocpornle crim i­
nal episodes occurred in dose proximity 
nnd Itis convictions were entered nfler a ll 
of llte offenses had been committed, he 
cannot he deemed to he a second felony 
offender under AS 12.55.125 nnd AS 
12.55.185. S ln lc  v. ItnstopsofT, 659 P.2d 
630 (A laska Ct. App. 1983).

T he fo rge ry  o f two ch eck s on the 
snm c dny involved two separate crim inal 
episodes nnd convictions hosed on those 
episodes were not convictions ar isin g  out 
of a single , continuous crim inal episode to 
he (rented ns n sing le  conviction for pur­
poses of considering prior convictions in 
imposing sentence. L inn v. S late , 658 P.2d 
150 (A laska C l. App. 1983).

IJttrg ln rles o f three d iffe ren t r e s i­
d en ce s ow ned by three scpn rn tc  v ic ­
tim s arc separate offenses, hncrpicment v. 
S la te , G'M P.2U 866 (A laska Ct. App.
1982).

S u ff ic ie n t ev idence  o f p r io r conv ic ­
tion. — An m illtcnlicnled copy of n for­
eign docket abstrncL constituted sufficient 
evidence of a prior conviction. Cant v.
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State , 712  P.2d 906  (A laska C l. App.
1986).

F n ilu ro  to p rove p r io r conv ic tio n s. 
— When a parly lia s had insufficient time 
to comply w ith tlio notice requirements 
re la ting  to proof of prior convictions or a g ­
gravating  nnd m itigating factors, the ap­
propriate remedy should normnlly he n 
continuance nf llte sentencing proceed­
ings; and fa ilure to consider prior crimes 
for presumptive sentencing purposes can 
lie condoned only in those cases where the 
state , nfler exercising due diligence, is  un­
able to meet the s ln lu lo ry  requirements 
for proof of a prior conviction. Kelly v. 
State , 663  P.2d 967 (A luskn Ct. App. 
1983).

When a mandatory m inimum sentence 
is prescribed for n repeal offender, it 
would be inappropriate for llte court to 
sentence the defendant ns u first offender 
merely because the state has fniled to ob­
ta in proof of the prior conviction in time 
for sentenc.ng. The normal recourse un­
der such circumstance is n continuance. 
Stewart v. State, 763 P .2d 516  (A laska Ct. 
App. 1988).

New sen ten c in g  h e a r in g  not re ­
q u ired  on rem and . — Although the

judge Improperly sentenced defendant to n 
presumptive four-year term and a remand 
for imposition of n mmprcsumptive sen ­
tence wns neccssnry, n new sentencing 
item ing would nol he required upon re 
moral since remnnd lur such hearing 
would merely resu lt in rcimposition of a 
lionprosumptivc four-year terms. 
Gnrrontle v. Stnte, 683  P.2d 262 (Alnskn 
C l. App. 1981).

A pplied in Hloomstrnnd v. Slute, 650 
P.2d 58-1 (A luskn Ct. App. 1982); Kiy v. 
S ta le , 655 P .2d 78 9  (A laska C l. App. 
1983); l lu f v . S la te , 675  P.2d 268 (Alnskn 
Ct. App. 198'!); Maldonado v. S tale , 676  
P.2d 1093 (A laska Ct. App. 1981).

({noted in W right v. S ta le , 056 P .2d 
1226 (A laska C l. App. 1983); Morgan v. 
S la te , 661 P.2d 1102 (A laska Ct. App.
1983); Sawyer v. S ta le . 663 P .2d 230  
(Alnskn Ct. App. 19 8 3 1; Orlberg v, Stnte, 
751 P.2d 1368 (A lnskn Ct. App. 1988); 
McCombs v. S late , 753 P .2d 112!) (A luskn 
Ct. App. JU88).

C ited in Kolclcs v. S la te , 660  P .2d 1199 
(Alnskn Ct. App. 1983); lin le  v. Slnte, 763 
P.2d 313 (A lnskn C l. App. 1988); 
McCombs v. S lnte, 753 P .2d 1129 (A lasku 
C l. App. 1988).

C o lla te ra l re fe ren ce s. — Clironologi- 
cnl or procedural sequence of former con­
victions as affecting enhancement of pen­

a lty  for subsequent offense under habitual 
crim inal statute. 23 AI.IMlh 1237.

Sec. 12.55.147. F in g e r p r in t s  n t t im e  of s e n te n c in g .  When a de­
fendant io convicted of a  felony l).v a court of this sla te , the defendant’s 
f ingerprin ts  shall be placed on the judgm ent of conviction in open 
court, on the record, a t  the  time of sentencing. The defendant and the 
person adm inistering the  fingerprinting shall sign the ir  names under 
the fingerprints. (§ 35 ch 143 SLA 1S82)

D ev iso r 's  no tes. — Enacted as AS 
12 .55.135(f). Renumbered in 1982.

Sec. 12.55.155. F a c t o r s  in a g g r a v a t io n  n n d  m i t ig a t io n ,  (a) If a 
defendant is convicted of nn offense and is subject to sentencing under 
AS 12.55.125(c), (d)(1), (d)(2), (e)(1), (e)(2), or (i) and

(1) the presumptive term is four years or less, the court may de­
crease the presum ptive term by un am ount as g rea t  as the pi • sump- 
Live term for factors in mitigation or may incrcusc the  presumptive 
term  up to the m axim um  term of im prisonm ent for factors in aggrava­
tion;
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§ '12.55.155 A laska Statutes § 12,55.155

(2) the presumptive term of im prisonm ent is more than  four years, 
the court m ay decrease the presumptive term  by an am o u n t  ns g rea t  
as 50 percent of the presumptive term for factors in mitigation or may 
increase the presumptive te rm  up to the maximum term of imprison­
m ent for factors in aggravation.

(b) Sentence increments and decrements under this section shall be 
based on the totality of the aggravating  and m itiga ting  factors set out 
in (c) and (d) of this section.

(c) The following factors shall be considered by the sentencing court 
and may aggravate  the presumptive term s se t  out in AS 12.55.125:

( D a  person, other than  an accomplice, sustained physical injury as 
a direct resu lt  of the defendant's conduct;

(2) the defendant’s conduct during  the commission of the  offense 
manifested deliberate cruelty to another person;

(3) the defendant was the  leader of a group of th ree  or more persons 
who participated in the offense;

(4) the defendant emp oyed a dangerous in s trum en t in furtherance 
of the offense;

(5) the defendant knew or reasonably should have known th a t  the 
victim of the offense was particularly  vulnerable or incapable of resis­
tance due to advanced ago, disability, ill health , or extrem e youth or 
was for any other reason substantia lly  incapable of exercising normal 
physical or mental powers of resistance;

(6) the defendant's conduct created a risk of im m inent physical in ­
ju ry  to three or more persons, other than  accomplices;

(7) a prior felony conviction considered for 'l ie  purpose of invoking 
the presumptive terms of th is  chapter was of a more serious class of 
offense than  the present offense;

(8) the defendant’s prior criminal history includes conduct involv­
ing aggravated  or repealed instances of assaultive behavior;

(9) the defendant knew th a t  the offense involved more th an  one 
victim;

(10) the conduct constitu ting  the offense was among the  most seri­
ous conduct included in the definition of the  offense;

(11) the defendant committed the offense p u rsu an t  to an agreem ent 
th a t  the defendant e ither pay or be paid for the commission of the 
offense, and the pecuniary incentive was beyond th a t  inh eren t  in the 
offense itself;

(12) the defendant was on release under AS 12.30.020 or 12.30.040 
for another felony charge or conviction or for a m isdemeanor charge or 
conviction having assau lt  as  a necessary element;

(13) the defendant knowingly directed the conduct constitu ting  the 
offense a t  an active officei ’ f the court or a t  an nctive or former ju d i­
cial officer, prosecuting a th  , ney, law enforcement officer, correctional 
employee, fire fighter, emergency medical technician, paramedic, am ­
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bulance a ttendan t ,  or other emergency responder during  or because of 
the  exercise of official duties;

(14) the defendant wns a member of an  organized group of five or 
more persons, nnd the offense was committed to fu r the r  the  criminal 
objectives of the group;

(15) the  defendant hns three or more prior fc'.ony convictions;
(16) the  defendant’s criminnl conduct was designed to obtain sub­

s tan tia l  pecuniary gain and the risk of prosecution and pun ishm en t 
for the  conduct is slight;

(17) the  offense was one of a continuing series of criminal offenses 
committed in furtherance of illegal business activities from which the 
defendant derives a major portion of the  defendant's  income;

(18) the cffenro was a crime
(A) specified in AS 11.41 and was committed aga ins t  a spouse, a 

former spouse, or a mem ber of the social u n i t  comprised of those living 
together in the sam e dwelling as the  defendant; or

(B) specified in  AS 11.41.410 — 11.41.460 and was committed 
ag a in s t  a minor, and  the defendant has engaged in the sam e or simi­
la r  conduct involving the same or another victim who was a minor;

(19) the defendant's  prior c riminal history includes an adjudication 
as a delinquent for conduct th a t  would have been a felony if commit­
ted by an  adult;

(20) the defendant was on furlough under  AS 33.30 or on parole or 
probation for another felony charge or conviction th a t  would be con­
sidered a prior felony conviction under AS 12.55.145(a)(2);

(21) the defendant has a criminal history of repented instances of 
conduct violative of criminal laws, w hether  punishable as  felonies or 
misdemeanors, s im ilar  in na tu re  to the offense for which the defen­
d an t  is being sentenced under th is  section;

(22) the defendant knowingly directed the  conduct constituting the 
offense a t  a victim because of th a t  person’s race, . i x ,  color, creed, 
physical or m ental disability, ancestry, or national origin;

(23) the defendant is convicted of an offense specified in AS 11.71 
and the offense involved the delivery of a  controlled substance under 
circumstances manifesting an in ten t  to d istribute  the  substance as 
p a r t  of a commercial enterprise;

(24) the  defendant is convicted of an  offense specified in AS 11.71 
and the  offense involved the transporta tion  of controlled substances 
into the state;

(25) the  defendant is convicted of on offense specified in AS 11.71 
and the  offense involved large quantit ies  of a controlled substance;

(26) the defendant is convicted of an offense specified in AS 11.71 
and the  offense involved the distribution of a controlled substance th a t  
had been adultera ted  with a toxic substance;

(27) the defendant, being 18 years of age or older,
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(A) is legally accountable under AS 11.16.110(2) for the conduct of a 
person who, a t  the time the  offense was committed, was under  18 
years of age and a t  least  th ree  years younger than the  defendant; or

(H) is aided or abetted in p lanning or committing the offense by a 
person who, a t  the time the offense was committed, was under 18 
years of age nnd a t  least  three years younger than  the defendant;

(28) the  victim of the offense is a person who provided testim ony or 
evidence rela ted  to a prior ofTense committed by the  defendant.

(d) The following factors shall be considered by the sen tencing  court 
and may m itiga te  <he presumptive te rm s se t  out in AS 12.55.125:

(I) the  offense was principally accomplished by another person, and 
the defendant manifested extreme caution or sincere concern for the 
safety or well-being of the victim;

(2) the defendant, a l though an accomplice, played only a m inor role 
in the commission of the offense;

(3) the  defendant committed the offense under some degree of du ­
ress, coercion, th rea t, or compulsion insufficient to constitu te  n com­
plete defense, but which significantly affected the defendant’s conduct;

(4) the  conduct of a youthful defendant was substan tia l ly  influ­
enced by another person more m ature  th an  the defendant;

(5) the conduct of an aged defendant was substan tia lly  a product of 
physical or mental infirmities resulting  from the defendan t’s age;

(6) in a conviction for a ssau l t  under AS 11.41.200— 11.41.230, the 
defendant acted with serious provocation from the victim;

(7) except in the case of a crime defined by AS 11.41.410 — 
11.41.470, the victim provoked the crime to a significant degree;

( 8 )  [Repealed, § 42 ch 143 S L A  1982.]
(9) the  conduct constitu ting  the offense was among the  least  serious 

conduct included in the  definition of the offense;
(10) before the defendant knew th a t  the crim inal conduct had  been 

discovered, the  defendant fully compensated or made a good faith 
effort to fully compensate the  victim of the defendant’s  crim inal con­
duct for any dam age or injury sustained;

(11) the  defendant was motivated to commit the offense solely by an 
overwhelming compulsion to provide for emergency necessities for the 
defendant's immediate family;

(12) the  defendant assisted authorit ies  to detect, apprehend, or 
prosecute o ther  persons who committed an offense;

(13) the  facts surround ing  the  commission of the offense an d  any 
previous offenses by the defendant establish t h a t  the h a rm  caused by 
the defendant's  conduct is consistently m inor and inconsistent with 
the imposition of a substan tia l  period of imprisonment;

(14) the  defendant is convicted of nn offense specified in AS 11.71 
and the offense involved small quantit ies  of a controlled substance;

(15) th e  defendant is convicted of an offense specified in AS 11.71 
and the offense involved the distribution of a controlled substance,
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o the r  th a n  a schedule IA controlled substance, to a personal acquain­
tance who is 19 y ears  nf age or older for no profit;

(16) the  defendant is convicted of an offense specified in AS 11.71 
and the  offense involved the  possession of a  smull am o u n t  of a con­
trolled substance for personal usr in the  defendant’s home.

(e) If  a factor in aggravation is a necessary e lem ent of the present 
ofTense, or requires the  imposition of a presumptive term  under AS 
12.55.125(c)(2), (d)(3) or (e)(3), th a t  factor may not be used to aggra­
vate  the  presum ptive term . If a factor in mitigation is ra ised  a t  trial 
as a  defense reducing the  offense charged to a lesser included offense, 
th a t  factor may not be used to mitigate the presum ptive term.

(fi If  the  s ta te  seeks to establish a factor in aggi . '"a tion  a t  sentenc­
ing or if the  defendant seeks to establish a factor in m itiga tion  at 
sentencing, w rit ten  notice m ust be served on the opposing party  and 
filed w ith  the  court not la ter  than  10 days before the  da te  set for 
imposition of sentence. Factors in aggravation and factors in  m itiga­
tion m u s t  be established by clear and convincing evidence before the 
court s i t t in g  w ithout a  ju ry . All findings m ust be set out w ith  specific­
ity.

(g) V oluntary  alcohol or other drug intoxication or chronic alcohol­
ism or o ther  drug addiction may not be considered an  ag g rav a t in g  or 
m it iga ting  factor.

(h) In th is  section, "serious provocation” has the m ean ing  given in 
AS 11.41.115(0. (S 12 ch 166 SLA 1978; am  §§ 39-41 ch 102 SLA 
1980; am  §§ 19, 20 ch 45 SLA 1982; am §§ 36, 38, 39, 42 ch 143 SLA 
1982; am  §§ 6, 7 ch 92 SLA 1983; r.m § 19 ch 37 SLA 1986; am  § 1 ch 
37 SLA 1987; am § 4 ch 69 SLA 1987; am § 1 ch 83 SLA 1987; am  § 7 
ch 66 SLA 1988; am  § 1 ch 10 SLA 1990)

R c v iso r 's  no te s. — Parngraphs (23)- 
(2G) of subsection (c) were enacted os (19)- 
(22). Renumbered in 1982.

C ro ss  re fe ren ce s. — For consider­
ations in imposing sp n ir ice , see AS 
12.G5.005 nnd note to AS 12.55.120; for 
leg is la tive  purpose of ch. 45, SLA 1982, 
see § 1. ch. 45 , SLA 1982, in the Tempo­
rary nnd Special Acts.

E ffe c t o f am endm ents. — The 1986 
amendment added "that would be consid­
ered a prior felony conviction under AS 
12 .5 5 .145 (a )(2 )" at the end of paragraph 
(c)(20).

The first 1987 amendment in  pnragrnph
(c)(22) inserted "physicnl or mental din- 
ab ility ."

The second 1987 amendment substi­
tuted the present Inngunge of paragraph
(d)(12) for "the defendant assisted author­
ities to detect or apprehend other perrons

who committed the ofTense w ith the defen­
dant."

The 1988 amendment, in pnragrnph 
(0 (1 8 ) , divided the formerly undivided 
language into nn introductory paragraph 
nnd subparagraph (A), ndded "or" a t the 
end of subpningraph (A), and added sub ­
paragraph (13).

The 1990 amendment added paragraphs 
(c)(27) and <c)f28*

L e g is la t iv e  h isto ry  rep o rts . — For re­
port on ch. 102, SLA 1980 (HCS CSSn 
511), see 1980 Senate Journal Supple­
ment, Ho. 44, May 2 9 ,1 9 8 0  or 1980 House 
Journal Supplement, No. 79 , May 29, 
1980.

For House letter of in tent on ch. 66, 
SLA 1988 (CSHB 237 (Jud )), which 
amended th is section, Bee 1988 House 
Journal 2330-2337.
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N O TES TO DEC ISIO N S

I General Consideration.
II. Adjustment of Presumptive Sentences Generally.

I l l  Aggravating nrnl M itigating Fnclors.
A. A ggravating Fnclors Generally.
U. M itigating Factors Generally.
0 .  Alcohol or Drug Intoxication.
D. E lem ents of Offense ns Factors.

IV. F ind ings of Court.
V. Notice.

I. G EN ER A L  CO NSIDERA TIO N .

C on st itu t io n a lity  o f p re su m p tiv e  
sen ten c in g  p ro v is io n s . — See notes un­
der same heading, AS 12.55.125. Nell v. 
S ln lc , 612 P .2d 1361 (A lnskn Ct. App. 
15821.

L e g is la t iv e  in ten t re flec ted . — The 
presumptive sentencing provisions con­
tained in AS 12.55.125 nnd th is  section 
reflect the leg isla tu re 's intent to assure 
predictability nnd uniform ity in sen­
tencing by the use of fixed nnd re latively 
inflexib le sentences, statu torily  pre­
scribed, for persons convicted of second or 
subsequent felony offenses. Juncby v. 
Stnte, 611 I’,2d 823 (A lnskn Ct. App. 
19821. modified on other grounds and nfl’d 
on rehearing, 665 P.2d 30  (A lnskn Ct. 
App. 1983).

S en ten c in g  g e n e ra lly . — It is  riot fun­
damentally un fa ir for the tria l court to 
sentence for a lesser offense bnsed upon 
nn assumption, supported by verified 
facts, that the defendant committed n 
higher offense. Schneckcr v. State , 739 
P.2d 1310 (A laska Ct. App. 1987).

C om parison  o f p u rp o se s o f AS 
12.55 .125 nnd th is  sec tion . — The pur­
pose of applying presumptive sentencing 
to a second or subsequent felony offender 
under AS 12.55.125 ennnot properly be 
equated with the purpose served by the 
provisions nf th is  section re la tin g  to cn- 
li.u irem cnl of presumptive sentences upon 
proof of specified aggravating factors. Fry 
v. Stnte, G55 P .2d 789 (A lnskn Ct, App.
1983).

L im ited  u se  o f both su sp en d ed  ja i l  
time nnd pro lm tion  is  perm itted  under 
this section. Lncqucrnent v. S la te , 6-14 
P.2d 856  (A lnskn Ct. App. 19821. Sec also 
Friedberg v. State , 663 l ’.2d 558  (A laska 
Ct. App. 1983).

S en tences fo r se xu a l n s sn u lts . — Re­
view of cases which address sexunl a s ­
sau lts involving both ndidt nnd child vic­
tims supports a sentencing range for ag­
gravated offenses of 10 to 15 years, nnd

use of Atkinson nnd Depp ns benchmarks 
for determ ining the kind of conduct war­
ran ting a sentence w ith in Hint range. 
These benchmarks arc applicab le to a ll 
aggravated cases because of; (1 ) multiple 
victims; (2 ) multip le n ssnu lts on a sing le  
victim; or, (3 ) serious in ju rie s to one or 
more victim s. State v. Andrews, 707 I’.2d 
900 (A laska Ct. App. 1985). a ffd , 723 P.2d 
85 (A lnskn 1986).

S en tence uphe ld . — See Montes v. 
State, 669  P.2d 961 (A lnskn Ct. App. 
1683).

Where dcfendnnt received a ten-ycnr 
presumptive sentence for attempted first- 
degree murder ns a second felony offender 
and appealed on the ground that the tria l 
court gave insufficient consideration to 
former paragraph (d)(8) of th is  section, the 
m itign ling factor that h is  prior Tclony of 
burglnry wns n less serious crime than the 
present ofTense, the court of appeals held 
flint the tria l judge 's decision to give the 
m itigalor little  weight because he 
stressed general deterrence nnd affirm a­
tion of community norms wa3 appropriate 
nnd the sentence was not clearly m is­
taken. Stnnel v. S ta le , 697  P.2d 1000 
(A laska Ct. App. 1985), nfl'd, 718 P.2d 9-18 
(A laska 1986).

Sentence of eigh t-year presumptive 
term for first-degree sexu a l abuse of o 
minor and concurrent sentences of three 
yenro for two counts of sccond-degrcc sex ­
ual abuse of a minor to run concurrently 
w ith the ciglit-yenr term were upheld. 
The defendant's continued efforts to ju s ­
tify h is conduct ns "sex education" nnd h is 
only lim ited acceptance nnd understand­
ing of the grave r isk s  nf psychological 
dnmoge to children that h is  conduct pre­
sented led the court of appeals to conclude 
the tria l judge wns not c learly  erroneous 
in concluding that the m itig atin g  factor of 
conduct among .the lea st serious in the 
definition of the ofTense w as not estab­
lished by clear nnd convincing evidence. 
S.D. v. State, 706  P.2d G95 (A lnskn Ct. 
App. 1985).
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Whore a tria l judge found, based upon 
sub stan tia l evidence in the form of defen­
dant's pnst proven crim inal record, that 
defendant would remain n danger lo the 
community for the remainder of h is life, a 
sentence of 97 years w ith 32  years su s­
pended wns not clearly m istaken. 
Contreras v. Slnte. 7G7 P.2d 1169 (A laska 
Ct. App. 1989).

Imposition of nn aggravated presump­
tive term of ten years for nonnlcohol-rc- 
Inled vehicu lar m anslaughter and n con­
secutive suspended four-year sentence for 
a ssau lt in the second degree wns not 
clearly  m istaken, where defendant's ca l­
lousness and irresponsib ility were ev i­
denced by h is conduct in elud ing police 
officers, racing down a highway, and run­
n ing red lig h ts before collid ing with an ­
other vehicle. Barney v. Stnte, 786 P.2d 
92 5  (A laska Ct. App. 1990).

Sentence of ten years w ith four years 
suspended, in  the case of a f ir s t offender 
convicted of s ix  counts of sexual abuse of a 
m inor in llie  second degree, w as affirmed, 
where defendant wns the v ictim ’s  music 
tenchcr nnd h is abuse of the student- 
tencher re lationship made it an exception­
a lly  aggravated case. O slerback v. State, 
78 9  P.2d 1037 (A lnska Ct. App. 1990).

Three-year sentence for fa ilu re to np- 
pear was not clearly m istaken , where de­
fendant had been convicted of three or 
more prior felonies nnd the sentencing 
judge was entitled to take into account de­
fendant’s  long history of alcohol abuse and 
record of offenses in concluding that h is 
prospects for rehabilitation were guarded. 
Hayes v. State , 790  P .2d 713 (A lnska C l. 
App. 1990).

S en ten ce  not uphe ld . — Where a de­
fendant wns sentenced to consecutive sen­
tences of 10 years for burglary in the first 
degree, 20 years for robbery in the first 
degree and 10 years for a ssau lt in  the sec­
ond degree made constcutive to a previ­
ously imposed eight-year sentence for 
Bhooling w ith intent to wound, the cose 
wns remnnded for resentencing of the de­
fendant us a Becond-ftlony offender with a 
total sentence, includi :g the unserved 
portion of the previous sentence, not to 
exceed 40  yenrs. Larson v. State , 688 P.2d 
592  (A laska Ct. App. 1981).

A sentence of twenty-four yenrs with 
four yenrs suspended, upon conviction oT 
three counts of sexual abuse of a  minor in 
the first degree, was clenrly m istaken, 
where the tria l court did not address the 
ten- to fifiecn-ycnr benchmark estab­
lished  in prior decisions concerning nggrn-

vatcd cases of sexual nssnult, nnd nothing 
in the record established that a sentence 
in excess of fifteen yearn w as necessnry to 
protect the public. Mosicr v. Stnte, 747 
P.2d 548 (Alnskn C l. App. 1987).

Imposition of consecutive terms totaling 
23 yenrs of misuspondcd imprisonment 
wns clenrly m istaken, where, although do- 
ftmdnnt wns convicted for multiple bur­
g laries, the record fniled to support the 
inference that he was incnpnble of lieinR 
deterred or rehabilitated , or thnt the pro­
tection of the community required h is iso­
lation for a period of 23 years. Ilumpns v. 
S tale , 776 I’.2d 329 (A laska Ct. App.
1989).

A pplied in K imhreli v Stn le , 647 P.2d 
618 (Alnskn Ct. App. 1982); Sears v, 
State, 653 P.2d 349 (A laska Ct. App. 
19821; Erhnrt v. S late , 656  P.2d 1199 
(Alnskn Cl. App. 19 8 f i; Seymore v. Stnte, 
655 P.2d 786 (A lnska Ct. App. 1982); 
Goulden v. State, 656  P  2d 1218 (A laska 
Ct. App. 1983); Hansen v. Stnte, 657 P.2d 
862  (A laska Ct. App. 1983); Reynolds v. 
S ta le , 664 P.2d 621 (A laska Ct. App.
1983); lln ss len  v. S lid .!, 667 P.2d 732 
(Alnskn Ct. App. 1983); State v. Coats, 
669  P.2d 1329 (A lnskn Ct. App. 1983); 
Shaw  v. State, 673 P.2d 781 (Alnskn Ct. 
App. 1983); Lee v. S ln te , 673 P.2d 892 
(Alnskn Ct. App. 1983); Conlreroa v. 
State , 675 P.2d 654 (A lnska Ct. App.
1984); Walsh v. State , 677 P.2d 912 
(A lnskn Ct. App. 1984); Depp v. Stnle, 686 
P.2d 712 (A laska Ct. App. 1984); Wella v. 
S ta le , 687 P .2d 917 (A laska Ct. App.
1984); Trnvelslend v. S ta le , 689 P.2d 494 
(A lnska 1984); Gregory v. State, 689 P.2d 
508 (A laska 19841; Wortham v. S late , 689 
P .2d 1133 (Alnskn 1984); Carlson v. Slnte, 
696 P.?d 178 (A lnska Ct. App. 1985); 
Bcnboe v. Stnte, 698 P.2d 1230 (A laska 
Ct. App. 1985); Hart v. State, 702 P.2d 
651 (Alnska C l. App. 1985); Thomnn v. 
Stnte, 710 P.2d 1017 (A laska Ct. App.
1985); Rosck v. S la te , 715 P.2d 1188 
(A laska Ct. App. 1986); Dymensloin v. 
State , 720 P.2d 42 (A lnskn C l. App. 1986); 
Ecklund v. S la te , 730  P.2d 161 (A laska 
Ct. App. 1986); P ark s v. State, 731 P.2d 
597 (Alnska Ct. App. 1987); Sm ith v. 
State , 745 P.2d 1375 (A lnska Ct. App.
1987); Covington v. State , 747 P.2d 550 
(A laska Ct. App. 1S87); Upton v, S tale , 
749  P.2d 386 (A laska Ct, App. 1988); 
Ciervo v. Stnte, 756 P.2d 907 (A laska Ct. 
App. 1988); Robison v. Stnte, 763 P,2d 
1357 (Alnskn Ct. App. 1988); Hale v. 
S ln te, 764 P.2d 313 (A lnskn Ct. App.
1988); Holtzheimer v. Sm ie, 766 P.2d
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1177 (A lnskn C l. App. 1089); Massey v. 
S ln lo , 771 P .2(1 1131 (A laskn C l. App. 
MIM'D; Palm er v. S lnte. 770 P.2<l 290 
(Alnskn Ct. App. 19891; Bnrrett v. S lnte, 
772 P.2d 559 (Alnskn Ct. App. 1989); 
C linrlcs v. Stnle, 7B0 P.2tl .'177 (A lnskn Ct. 
App. 1989); Scltueneinnnn v. Stn le , 781 
P.2d 1005 (A lnskn Ct. App. 19891; Mnyes 
v. S ln lc , 785 P.2d 39 (A lnskn Ct. App.
1990); H arris v. Stnte, 790  P.2d 1379 
(Alnskn Ct. App. 1990).

Quoted in Lnuslcrer v. Stnte, 093 P.2d 
887 (A lnskn Ct. App. 1985); Morin v. 
S tale , 099  P.2d 880 (A laskn Ct. App.
1985); Hnncock v. State, 700  P.2d 1164 
(Alnskn Ct. App. 1985).

S tated  in Tuckfield v, S la te , 021 l ’.2d 
1350 (A lnskn 1981); Horn v. Stnte, 033 
P.2d 1021 (A lnska Ct. App. 1981); L inn v. 
Stnte, 05 8  P.2d 150 (A laskn Ct. App. 
1983); Stnte v. UnstopsoiT, 659  P.2d 630 
(Alnskn Ct. App. 1983); S tn le  v. B rinkley, 
081 P .2d 351 (Alnskn Ct. App. 198.1); 
Bynum v. Stole, 708 P.2d 1293 (A lnska 
Ct. App. 1985); Thmtins v. S la te , 710 P.2d 
1017 (A lnskn Ct. App. 1985); Tulowelzkc 
v. Stnte, Dep’t of Pub. Snfcty, 713 P.2d 
308 (A lnskn 1987); Orlberg v. State , 751 
P.2d 1.108 (Alnskn Ct. App. 1988); Slcwnrt 
v. Stnle, 75(5 P.2d 900 (A lnskn Ct. App.
1988).

C ited in W hittlesey v. S ln lc , 020 P.2d 
1000 (A lnskn 1980); Lnw v. Stnte, 021 
P.2d 281 (Alnskn 1981); Lcucli v. Stnle. 
633 P .2d 1000 (Alnskn 1981); T r ill v. 
Stnle, 02 5  !’ Id  882 (A laska Ct. App.
1981); Neak-m v. S late , 653  P.2d 658 
(Alnskn C l. Ajip. 1982); Knrr v. Stnte, 060 
P.2d 15C (A lnskn Ct. App. 1983); Howard 
v. Stnle, GG1 P.2d 603 (A laskn Ct. App. 
1983); M artin v. State, 601 P.2d 012
<M;:-.kti C l. App. 1983); Heathcock v. 
S tale , 070  P.2d 1155 (A lnskn Ct. App.
1981); Mnnl v. S late , 07 0  P.2d 708 
(A laskn Ct. App. 1983); Lloyd v. Stnte, 
072 P.2d 152 (Alnskn Ct. App. 1983); 
Shaw v. Stnte, 077 P .2d 259  (A lnska Ct. 
App. 1981); Cordes v. Stnle, 676  P.2d 611 
(Alnskn Ct. App. 1981); F lin k  v. Stnte, 
083 I’.2d 725  (Alnskn Ct. App. 1981); At­
kinson v. Stn le, 699 P.2d 881 (A lnskn Ct. 
App. 1985); Richey v. State, 717 P.2d 107 
(A laskn Ct App. 1980); Kuvnns v. Stnte, 
717 P  2d 855  (Alnskn Ct. App. 1980); 
Whitlow v. .Stnle, 719  P.2d 2 57 (Alnskn 
C l. App. 1980); Gibson v. S la te , 719 P.2d 
687 (A lnskn C l. App. 1980); Ewell v.
State, 730 P.2d 161 (A lnskn Ct. App.
1986); S tnte v. Kriogor, 73J P.2d 592
(Alnskn CH. App. 1987); Folsoin v, Stnle. 
731 P.2d 1015 (A lnskn Ct. App. 19871;

Swcetin v. Slnte, 711 P.2d 121 (Alnskn Ct. 
App. 1987); Bond v. Stnle, 747 P.2d 546 
(A lnskn Ct. App. 1987); Comegys v. S ln lc , 
747  P.2d 554 (Alnskn Ct. App. 1987); 
K irby v. S ln lc , 748 P.2d 757  (Alnskn Ct. 
App. 1987); W inthcr v. S tn le , 749 P.2d 
1356 (Alnskn Ct. App. 1988); Monroe v. 
Stn le, 752 P.2d 1017 (A lnskn Ct. App. 
19881; Howell v. S lnte, 758  P.2d 103 
(A lnskn Ct. App. 1988); GnbrieloIT v, 
Stnte, 758  P.2d 128 (A lnskn Ct. App. 
19801; Jnnsen v. Stnte, 764 P.2d 308 
(A lnskn C l. App. 1988); Lnwrencc v. 
Stnte, 764 P.2d 318 (Alnskn Ct, App.
1988); Lucpkc v. Stnle, 765  P.2d 988 
(A lnskn Ct. App. 1988); Fowler v, Stnte, 
766  P.2d 588 (Alnskn C l. App, 1988); 
Newell v. Stnle, 771 P.2d 873 (A lnskn Ct. 
App. 1989); Hamilton v. Stnte, 771 P,2d 
1358 (A lnskn Ct. App. 1989); DcHnrt v, 
Stnte, 781 P.2d 989 (Alnskn Ct. App.
1989).

II . A DJU STM EN T OF 
PR E SU M PT IV E  SEN T EN C ES  

G EN ERA LLY .

Term  sub jec t to m od ifica tion . — The 
presumptive onc-ycnr term imposed by 
AS 12.65.125(e)(3), nnd by extension
(d)(3), nre subject (o modification because 
of nggrnvnling or m itigating fnctors ns 
well ns possible refcrrnl to n three-judge 
pnnol like  nil o ilier presumptive sen­
tences. Edwin v. S ln lc , 762  I’ .2d 499 
(Alnskn Ct. App. 1988).

T w o -step  p rocess. — The adjustment 
nf n presumptive sentence for nggrnvnling 
or m itigating fnclors e ssen lin lly  involves 
n two-step process: The first step, in  evi- 
dentinry one, is  comprised of estnbh. k ing 
existence of specinlly alleged fnctors. , nd 
under subsection (0  of th is section e»cli 
nlicgcd factor must be proved by clear nnd 
convincing evidence, nnd the proponent of 
the fnctor benrs the burden of proof. The 
second step, however, involves n judgmen­
tal element rhther limn nn evidentiary 
one nnd requires nn evnluntion by the 
court of fnctors Hint hnvc been estab­
lished, nnd n determination of the extent 
to which the factors w ill ju stify  an upward 
or downward adjustment of the applicable 
presumptive term. Juncby v. State , 665 
I’.2d 30 (Alnskn Ct. App. 1983).

A d ju stm ent on b n sis  o f non stn tu to ry  
m it ig a t in g  fncto r For purposes of fu­
ture ensos, when n ense invo lving n pre­
sumptive term in excess of four years is 
referred to the threo-judgc pnnel on the 
Bole bnsis of n nonslntulory m itign ling 
fnctor, imposition by the panel of n sen-
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tcncc below 50%  of the presumptive term 
w ill normally be deemed inappropriate 
and clearly m istaken un less the pnnel ex­
pressly concludes Hint such n sentence is 
required to nvoid manifest injustice, nl- 
(hough the pane! hns jurisd iction to im ­
pose a sentence of less tlinn 50% of the 
presumptive sentence. S ln lc  v. Price, 740 
P .2d 476 (Alnskn Ct. App. 1987) (not ap­
p ly ing ru le in present cnscs).

A d ju stm ent n ju d ic ia l function . — 
The task of determ ining the amount by 
which n presumptive sentence should he 
increased upon proof of nn nggrnvnling 
fnctor is not nn evidentiary one for which 
the state is  responsible, but n jud icia l one 
for which the court is  responsible. Juncby 
v. State , 665  P .2d 30 (A laska Ct. App. 
1983).

S en te n c in g  pow ers o f th ree -judge 
p an e l nre not su b je c t to re str ic t io n  tin 
do r su b sec t io n  (a )(2 ). S ln te v. Price, 730 
P.2d 159 (A laskn Ct. App. 1986).

D ev ia tio n  from  p re su m p tiv e  se n ­
tence not au tom atic . — It is  nppnrcnt 
from Hie language contained nt Hie begin­
n ing of subsections (c) nnd (d) of th is sec­
tion that increnscs or dccrenses of pre­
sumptive terms should not be the nulo- 
mnlic consequence when nggrnvnling or 
m itigating fnclors nre proved. Juncby v. 
Stnte, 641 P.2d 823 (A lnskn Ct, App. 
1982), modified on other grounds nnd n(Td 
on rehearing , 665 P.2d 30 (Alnskn Ct. 
App. 1983).

N atu re  o f crim e chn rgcd . — In order 
to determ ine the rea listic  impact Hint 
proof of nn nggrsvnting or m itigating c ir­
cumstance should have on adjustment of n 
presumptive sentence in nny given ense, it 
is  essentin l to consider not only the spe­
cific conduct constituting the nggrnvnling 
or m ilign tin g  fnctor, but nlso the nnturc or 
the crime chnrgcd. Juneby v. Slnte, 641 
P.2d 823 (A lnskn Ct. App. 1982), modified 
on other grounds nnd nffd  on rehearing, 
685 P .2d  30 (A laska C l. App. 1983).

A pp lica tio n  o f C hnncy  c r ite r ia . — 
When the presumptive sentencing provi­
sions of AS 12.55.125 nnd th is Reclion ap­
ply, the crilcrin  of S ta le  v. Chaney, 477 
P.2d 441 (A lnska 1970), are no longer of 
primary importance in determ ining the 
sentence. Juncby v. Stnte. 641 P.2d 823 
(A laska Ct. App. 1982), modified on other 
grounds nnd nlTd on rehearing, GG5 P,2d 
30 (A lnskn Ct. App. 1983).

When applied to the adjustment of n 
presumptive sentence, the S t i le  v. 
Chancy, 477 P.2d 441 (A lnska 1970), 
an a ly s is, ns slated in AS 12.55.005,

should not be broadened into n consider- 
ntion of nil circumslnnccs of tho offense, 
os i f  the sentence were lining imposed 
nnew, without regnrd for the presumptive 
term. liiRtcml, consideration of the 
Chancy crilcrin should focus specifically 
on Hie nggrnvnling nnd m itign ling con­
duct in the particu lar case. The presump­
tive term should remain ns the startin g  
point of the ana ly sis, nnd (lie Chnncy cri- 
terin should be employed for the lim ited 
purpose of determ ining Hie extent to 
which (he to In I i ty of the nggrsvnting nnd 
m itigating fnctors w ill ju stify  devintion 
from the presumptive term. Juneby v. 
Stn le, G41 i’.2d 823 (Alnskn Ct. App. 
1982), modified on o ilier grounds nnd ufl’d 
on rehearing, 665 P.2d 30 (A laska Ct. 
App. 1983).

When n defendant violates probation, 
the court musL npply the Chnncy criteria , 
em phasizing the original offense, (ho of­
fender, and the defendant's intervening 
conduct. The fact Hint the probationer vio­
lated probation or broke nn agreement, 
stand ing nlono, cannot be given primary 
consideration. Iletzncr v. Stnte, 768  P.2d 
1150 (Alnskn Ct. App. 1989).

E x te n t o f p h y s ic a l in ju ry . — In order 
to ju stify  n substan tia l increase in the pre­
sumptive term (lie prosecution must honr 
Hie burden of making n clenr nnd convinc­
ing showing Hint llic  in juries were un- 
ubuiiI in nnturc or unchnrncleristicnlly se ­
vere. Juneby v. S lnte, 641 P.2d 823 
(A lnskn Ct. App 1982), modified on other 
grounds nnd nfTd on rehenring, 665 P.2d 
30  (A laskn Ct. App. 1983).

P ro g re s s iv e ly  grcn ter in c ren sc s  In 
the p re sum p tive  term  w ill lie  ju s t if ie d  
n s the in ju r ie s  in flic ted  in c rea se  in se­
verity; more subslnntin l increnscs should 
he reserved for llic  most severe category of 
in juries which nrs those included w ithin 
the definition of "serious physical in jury" 
under the provisions of AS 11 .81.900 . 
Juneby v. Stnte, 641 P.2d 823 (A lnska Ct. 
App. 1982), modified on other grounds nnd 
nlTd on rehenring, 665 P.2d 30 (A laskn 
Ct. App. 1983).

E v id en ce  in troduced  n l tr ia l inny be 
con sid e red . — A trinl courl, in conduct­
ing a henring pursuant to Cr. R. 32 to de­
term ine whether m itigating nnd aggra ­
vating fnctors hnvc been eBtnblinhcd, mny 
consider evidence previously introduced 
nt trinl Hint resulted in conviction for 
which sentencing is  being imposed. Wolf 
v. S ta le , 047 I’.2d 009 (Alnskn Ct. App.
1982).

B e l ie f  Hint d e fendan t comm itted
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perju ry  n l tr in l. — A sentencing judge 
nmy lake in ln nccnunl h is  be lief Hint llic 
(Irfeniliint committed perjury nl h is trinl 
Iml the judge inny do bo only In 'lie  extent 
llm l Hie alleged perjury is used by him ns 
indicia to determine the dcfondnnl'n po- 
tentinl for rehnhilitntion, Huis it is  im ­
proper lo enhance the sentence ns punish­
ment for the nllogcd perjury, l ’vrdol v. 
Stnte, f i l7  I'.2d S IS  (A lnskn 1981)1; Cole- 
innn v. Stn le . 621 !>.2d 8(55) (A lnskn 1980). 
cert, denied, -15-1 U.S. 1090, 102 S. Ct. GOO, 
70  I,. Mil. 2d (i28 (19811.

S (n lc  w ithou t d isc re t io n  to su p p re ss  
fncto rs. Although the sln te hits d iscre­
tion whether or not to in stitu te n prosecu­
tion, the s ln lc  hns no discretion lo sup­
press evidence of past convictions or ng- 
RrnvnliiiR or m iligntinK fnctors. Ilnrtlcy 
v. Stnle, 653 P.2d 1052 (A lnskn Ct. App. 
19821.

Su sp en s io n  of e r ro neou sly  in ­
c rea sed  sen tence in im nterin l. — Where 
the court did not find nggrnvnling circum­
stances, incrensiiiR of the presumptive 
sentence wns error even though the in ­
creased sentence wns suspended. 
McMnnncrs v. S late , G50 I’.2d ‘114 
(Alnskn Ct. App. 1982).

In crea sed  sen tence uph e ld . — See 
Lnnglon v. State, GG2 P .2d 954 (A lnskn 
C l. App. 1983); Willnrd v. S ln te , GG2 P.2d 
971 (Alnskn Ct. App. 19831; Roberts v. 
Stnte, G80 P.2d 503 (A lnskn Ct. App. 
19841.

Where n defendnnt wns n first-felony of­
fender for presumptive sentencing pur­
poses hut he hnd been convicted of srvern l 
serious misdemennors. nnd incestuous 
conduct w ith h is daughter hnd gone on for 
sevcrnl yenrs nnd involved full in ter­
course, n sentence of five yenrs w ith two 
yenrs suspended wns not excessive though 
h is sentence exceeded two yenrs, the pre­
sumptive sentence for n second-felony of­
fender convicted of n clnss C felony, be­
cause Hie ense could he termed excep­
tional. Theodore v. Stn le, G!I2 P.2d 987 
(Alnskn Ct. App. 1985).

Scope o f rev iew . — Sec notes under 
bending "Review of presumptively im ­
posed sentences,” AS 12.55.120. Juncby v. 
S ln lc , G4! P.2d 823 (Alnskn Ct. App.
1982). modified on other grounds nnd nlTd 
n n  rehearing, GG5 P.2d 30 (A laska C l. 
App. 19831.

III . AGGRAVATING AND 
MITIGATING FACTO RS.

A. A ggrav a t in g  F ac to rs  G enera lly .

F ac to rs  not enum erated  In su b se c ­

tion (r ) . — Superior court cri ed in tnking 
into consid rnlion nggrnvnling fnclors 
which wore not cnumernlcd in subsection 
(c) of th is section n l the time of sentenc­
ing. Woods v. S ln te, GG7 P .2d 184 (Alnskn 
19831.

V ictim 's p h y s ic a l in ju r ie s . — Since 
the victim 's physical injury is  not n neces­
sary  element of the crime of sexunl a s ­
sau lt in the first degree, the superior 
court properly considered Hie viclim'n 
physical in juries ns nn nggrnvnling fnctor 
in sentencing the defendant. Woods v. 
S ln te , GG7 P.2d 18-1 (A lnskn 1983).

M nnncr in  w h ich  crim e com m itted . 
— In cvnlunting n defendnnt ns n worst 
offender for the purpose of imposing n 
maximum sentence, llic  mnnncr in which 
the crime wns committed nB well ns the 
defomlnnt’s  chnrnctcr nnd background nre 
sign ificant. Nnpnyonnk v. Stnte, Ct. App. 
Op. No. 1041 (F ile  No. A-2G72), P.2d

(1990).
T bc  term  "d e lib e ra te  c ru e lty ,"  nn 

used in subsection (c)!2) of th is section 
m ust be restricted to instances in which 
pain , whether pliysicn l, psychological, or 
emotional, is  inflicted gratu itously or ns 
no end in itse lf. Conversely, when the in ­
fliction of pnin or in jury is  merely n direct 
means to accomplish the crime chnrgcd, 
llic  test for estn iilis liing  the ngRrnvnling 
fnctor of deliberate cruelty w ill not lie 
met. Juneby v. S ta le , G41 P .2d 823 
(A lnskn Ct. App. 1982).

Deliberate cruelty is  conduct which in ­
volves gratu itously inflicted torture or v i­
olence. Jones v. Stnte, 765 P.2d 107 
(A lnskn Ct. App. 1988).

F ind in g  thnt defendnnt convicted of aec- 
oiid-dcgrcc murder ncled with deliberate 
cruelty wns not clenrly mintnkcn. 
Komnkhuk v. Stn le, 719 P.2d 1040 
(A lnska Ct. App. 198G).

A pp lic ab ility  o f (c)(4 ). — Mere posses­
sion of n dnngerous instrument docs not 
sa tisfy  the requirements of (c)(4). 
Abdulhnqui v. S ta le , 728 P.2d 1211 
(A lnskn C l. App. 19HG).

T he  tr in l cou rt e rred  in conc lud in g  
Hint the nggrn vn to r in  pn rngrnph  (c)(5 ) 
hnd been  e s ta b lish e d  where the finding 
of vu lnerab ility  wns hnsed solely upon an 
environmental factor. Hint (lie  victim wob 
in her own npnrtment where she hnd n 
right to be protected. Urnntcn v. Slnte, 
705 P .2d 1311 (A lnskn Ct App. 1985).

P n rn g rn p h  (c)(8 ) con strued . — While 
it nppenrs that the leg islature wnulod the 
nggrnvnling fnctor in pnrngrnph (c)(8) 
broadened (o include sufficiently verified
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prior criin innl helmvior oilier lim n convic­
tions, there is  no indication that Hie leg is­
lature intended lo further bronden the ag­
g ravating  factor to include n ningle prior 
incident of nggrnvnted nssnultive lmlinv- 
ior. Niislionlnnk v. State, 744 P .2d 420 
(A lnskn C l. App. 19871.

A pp lic ab ility  o f (e )(8 ). — The state 
court of nppenls interpreted the current 
version or paragraph (c)(8) ns applying 
only to crim inal conduct which nrnsc after 
the effective dntc of Lite 1982 amendment 
of the pnrngrnph lo nvoid nn ex post fnelo 
Inw problem. Newsom v. Slnte, 72G P.2d 
5G1 (A lnskn Ct. App. 198G).

In o rd in n tc  w e igh t g iven  (o se r io u s ­
n e ss  o f p r io r conv ic tion . — Composite 
term o f six ty  yenrs upon conviction of two 
counts of sexunl nbuse nf n minor in Hie 
fiiS t degree wns clenrly m istaken, nnd the 
ense wns remanded for imposition of n 
total sentence not to exceed six ty  years 
w ill) ten yenrs suspended, where the sen­
tencing court’s  reliance upon (he serious­
ness of defendnnl's prior murder convic­
tion plnced inordinntc nnd disproportion­
ate we ight on a sin g le  nggrnvnling factor. 
Murray v. State, 770 P.2d 1131 (Alnskn 
Ct. App. 1989).

P r io r  n ssn u lt ive  conduct co n s id ­
ered . — Trinl court, in imposing sentence 
upon n conviction Tor sexunl nssnu ll in (lie 
first degree, did not err in considering the 
a ssau lt iv e  conduct which occurred during 
defendant's prior felony (burglnry) in de­
term in ing thnt the sln te established the 
nggrnvnling fnctor set forth in subsection
(c)(8). Konknnton v. Stnle, 7G5 P .2d  101 
(A lnskn Ct. App. 1988).

"M o st se r io u s conduct in c lu ded .” — 
The leg islative history of paragraph
(c)(10) of th is scclinn mnkcs it cionr thnt 
the drnflors of th is provision intended 
thnt the dcterminnlion of whether nn of­
fender's conduct "wns nmong the most se- 
riouR conduct included in the definition of 
thnt ofienso" wns to he bnsed on on a sse ss­
ment oT the specific fncts nf each ense, 
viewed in relation to the most serious po­
ten tia l conduct constituting the offense 
charged. Junehv v. Stnle, G41 P.2d 823 
(A laska Ct. App. 1982), nfi’d in part, GG5 
P.2d 30  (Alnskn Cl. App. 1983).

In order to find nn nggrnvnting fnctor 
under subsection (c)( 10) of th is section, it 
is not necessary to oslnhlish Hint there nre 
no other cnees involving more serious con­
duct; it is  sufficient i f  the ofTense fn lls 
w ith in the general clnss of the most se r i­
ous ofTenRCS. Pectook v. Stn le, G55 P .2d 
1308 (A lnskn Ct App. 1982).

Since n find ing of "most serious con­
duct" under pnrngrnph(cl(l()l of Ib is sec­
tion would he hnsed partly on other speci­
fied nggrnvnling Ihctors, th is fnctor 
should properly he viewed ns subsum ing 
the nggrnvnling fnclors on which it is 
hnsed. Peelook v. S ln te, G55 P.2d 1308 
(A lnska Cl. App. I9R2).

AS 12.5R.t55(cll 10) stresses conduct in ­
volved in specific ofTense under consider­
ation rn llier tlmn pcrsonnl chnrnHerislicB 
nf offender nnd requires comparison of 
conduct constituting crime in question 
w ith other conduct which would sntinfv 
elements of the ofTense. HrozenofT v, Stnte, 
G58 P.2d 1359 (A lnskn Ct. App. 1983).

Defendnnl's repented nets over n five- 
yenr period of sexunl molestation of 12- 
ycnr-old adopted daughter nnd resu ltant 
psychological dnmngc to child could ho 
considered ns being "nmong the most se ri­
ous conduct" under AS 12.55.1 f»5(c)( 10) 
nnd thus mny ju stify  n sentence equnl to 
one thnt could hnvc been imposed on nn 
offender who used n firenrm or caused se­
rious physical in jury to nn older victim ns 
n resu lt of n single, isolated nssnull. Ecker 
v. Stole , G5G P.2d 577 (A lnskn CT. App.
1982).

While 4io violence wns involved, trinl 
court properly found Hint appellant's em­
bezzlement of $14(1,000 from her employer 
over n one-yenr period wns nmong the 
most serious conduct prescribed by the 
sln tu tc nnd served to d istingu ish  it from 
prior enses in which suh slnn lin l sentences 
for embezzlement were disapproved, nnd 
eight-year sentence with four yenrs su s­
pended wns not excessive. Brezeno(T v. 
Stnte, 658  P.2d 1359 (Alnskn Ct. App.
1983).

The court could properly consider lire 
amount of dnmnge cnused to n coinmercinl 
bu ild ing, the value of Hie trnctor-trniler 
the defendnnt took nfler entering the 
bu ild ing, nnd the fncl of its use nnd nbnn- 
donment ns circumstances constituting 
Hie "most serious conduct" Tor burglnry in 
llic  second degree. Mnrtin v. Stnte, 704 
P.2d 1341 (Alnskn Ct. App. 1985).

In imposing sentence for attempted ns­
snu ll in the first degree since the trinl 
court could find Hint defendnnl’s actions 
were in pnrt premeditated (i.e., llm t nt the 
lea st he foresaw physical in jury , i f  not se- 
j ions pliysicnl injury, In victim ), increas­
ing the presumptive term by one yenr of 
incnrccrntion wns noL clenrly m istaken, 
nor wns the court clenrly m istaken in con­
cluding Hint deft 'ldnnt's conduct wns 
nmong the most serious w ithin the defini-
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linn n f llie  nHenso In which h r pled nn con­
test. Srlmccker v. S ln lr , 7.'ii) I’.Ud 1310 
(A lnskn (J(. App. 1987).

I’n rngrnp lt (<:)(I3) re f le c ts  nt lenst 
hvn d ist in c t le g is la t iv e  in te re sts: Thorp 
is  n public interest in hnvini: tlie duties nt 
public safe ly  officers r a llie d  out. effi­
ciently and free from hindrance; there is a 
separate in terest in avo id ing the addi­
tional possib ility nf public danger gener­
ated whenever a sa fe ly  officer is cha l­
lenged nr hindered in the execnliun of h is 
duties (iilh rea th  v. S ta le . 668  I’.2d 1354 
(A laska C l. App, Hltt.'li.

I 'n rn g rnph  (c ltl.'l) con strued . — 
Nothing in the leg is la tive  history sup ­
ports the suggestion that paragraph 
IcKl.'ll is lo lie applied only when the of­
fense for which the defendant is being 
sentenced is itse lf susceptib le to the char­
acterization or being ''directed at" some­
one; rather th is paragraph p la in ly  s la te s 
only thiil the conduct constitu ting the of­
fense must lie directed n l a public safety 
officer, flilk rca th  v. State , 068  I’.2d 135-1 
(A laska Ct. App. 1083).

The court rejected the argument that 
defendant's offense wns "complete" when 
the police officer first saw  defendant with 
the gun, before defendnnt was even aware 
of the olficor's presence, so that defen­
dant's sn lisc i|u cn l conduct could not he 
considered under paragraph (c ltl.'l) of th is 
section. Gilbreath v. S ta le . 608 l ’.2d 1354 
(A laska Gl. App. 10831.

G iving s itu a t io n  covered  by (c)( 18). 
— I’nrngrnph (c)i 181 covers a liv in g  s itu a ­
tion such ns that where three men nre liv ­
ing together in the house one of them 
owns. Komnkhuk v. Stnte, 710 P .2d 10-15 
(Alnskn Ct. App. 1080).

A pp licab ility  o f (c )(I8 ). — Thnt defen­
dant's minor sexunl abuse victim s were 
members of the social unit comprised of 
those liv ing together in the same dwelling 
ns the defendant serves lo aggravate the 
offense sligh tly ; hut th is nggrnvnling fac­
tor, standing alone, would not ju stify  im­
posing a sentence on n first-felony of­
fender equal to the presumptive term Tor a 
second-felony offender; it certa in ly would 
not ju st ify  a more severe sentence than n 
second-felony offender would receive. Olp 
v. State, 738 P.2d 1117 (A laska Ct, App. 
11)87) (decided prior to 11(88 amendment).

C rro rs in n p p ly ln g  pnrngrnph  
lr-KUO). — The sentencing judge erred in 
applying paragraph Ic)l2()l ns nn nggrn­
vn ling factor where the defendant was ou 
I iiihatinn for offenses that were felonies 
in Oregon but wore not felonies under

A laska Inw; AS 12.55.135 npplies in defin­
ing what n "felony chnrge or conviction" is 
for purposes of pnrngrnph (c)(20). Kuvnns 
v. State . 690 P.2d 081 (A lnskn Ct. App.
1985).

P a r a g ra p h  (t:)(2 l) co n stru ed . — The 
term "crim inal h istory" in subsection 
lc l(2 ! ) does not connote or denote past 
crim inal convictions, hut merely past con­
duct vio lative of crim inal law s. Kagan v. 
Stnte, 77‘J P .2d 1258 (A lnskn Ct. App, 
19891.

In c id en ts o f m iscnnd ttr l " s im ila r  in  
n n tu rc " . — Incidents nr misconduct may 
fa irly  tin said lo lie " s im ila r  in nature" i f  
they involve the same type of crime. The 
statutory requirement of s im ila r ity  is  s a t ­
isfied when a defendant who currently 
stands convicted of theft, is  shown lo linve 
linen formerly convicted of other thefts. 
No additional factual show ing i3 needed. 
Kelley v. Stnle, 785 l\2 d  567  (Alnskn Ct. 
App. 1990).

b in d in g  o f n g g rn vn lin g  fnctor not 
e rroneou s. — Finding of nn oggrnvnting 
factor, Hint defendant’s  a ssau lt was know­
ingly directed n l a Inw enforcement offi­
cer, wns not clenrly erroneous. Sm ith v. 
S tn le , 682 I’.2d 1 125 (A laska Ct. App. 19841.

D efendan t conv ic ted  n s p r in c ipn l 
not m ino r ro le  p laye r . — The m itigating 
factor specified in subsection (d)(2) of th is 
section, that "the defendnnt, although nn 
accomplice, played only a minor role iri 
the commission of the ofTense,'' is inappli­
cable lo defendants convicted ns princi­
pals. McRcynolds v. State , 739 P.2d 175 
(A laska C l, App. 1987).

S en tence  for te r ro r is t ic  bom b ing . — 
Sentence of four years, w ith one year su s­
pended, for terroristic bombing wns exces­
sive, where the nggrnvnling factors of de­
liberate cruelty nnd prior repeated in ­
stances of nssnultive behavior were not 
supported by l b ; record. A llen v. Stnte 
759 P.2d 5-11 (A lnskn Ct. App. 1988).

IJ. M itig a tin g  Fn c to rs G enornlly .

M itig a tin g  fn cto rs m u st he e s ta b ­
lish ed  by c len r and  co n v in c in g  e v i­
d ence , nnd the trin l court's rejection of a 
m itigating factor w ill bo affirmed unless 
clenrly erroneous. Degler v. S late , 741 
P .2d 659  (A lnskn Ct. App. 1987).

T r in l court shou ld  not p ropo se  non- 
s ta tu to ry  m itlgn tin g  fn cto r to th ree- 
ju d g e  pane l w here  le g is la tu r e  sp e c if i­
c a lly  re jected  Hint fac to r fo r in c lu sio n  
In su b se c t io n  (d ). Where the legislature 
has expressly addressed a consideration,
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such ns the relationship between n defen­
dant's past conduct nnd h is present of­
fense, nnd imposed lim itations on the tria l 
court's power to consider that, relationship 
in m itigation of sentence, the trial court 
should not propose the same m itigating 
factor lo the three-judge panel without 
complying w ill) the lim itations; to do so is 
to suggest a common-lnw development in­
consistent with legislation . TotomofT v. 
Stnte, 739 P.2d 769 (Alnskn Ct. App.
1987).

A pp licab ility  o f (d )(2 ) nnd (d )(9). — 
Sentencing court did not err in denying 
the defendant's request for consideration 
of (d)(2) nnd (d)(9) when Tie record sup­
ported the inference thnt the defendant 
acted ns n lookout for n robbery, 
Abdulhnqui v. State , 728 P.2d 1211 
(A laskn Ct. App. 1986).

L c g is ln t iv e  in ten t in  (d )(3 ). — Legisla ­
ture intended m itigating fnctor provided 
in pnrngrnph (d)(3) of th is section to be 
interpreted more broadly than the defense 
of duress. The defense of duress nnd the 
related defense of necessity have been 
nnrrowly defined at common law  to excuse 
crim inal hehnvioronly in very limited cir­
cumstances. Dell v. S ta le , 658  P.2d 787 
(A laska Ct. App. 1983).

T h is section provides nn alleviation of 
the code's treatment of imperfect defenses, 
in Hint evidence Hint defendant in gaud 
fa ith subjectively believed Tacts which if  
true would have established n defense ju s ­
t ify ing h is conduct, but which the judge or 
ju ry  concludes would hnvc been unreason­
able under circumslnnces, may warrant 
m itignlion of presumptive sentence. Hell 
v. Stnte, 658 P.2d 787 (A lnskn Ct. App.
1983).

A cting under com pu lsion . — In order 
for a defendant lo estab lish  the m itigating 
fnctor that he acted under compulsion, the 
compulsion must be of a sufficiently ex­
traordinary nnturc that it approaches be­
ing n defense to the crime; a trinl judge 
could properly conclude thnt to the extent 
a stepfather convicted of hnving sexunl re­
lations w ith h is stepdaughter over five 
years acted under compulsion, it was the 
sort of compulsion which would he ordi­
nary nnd expected in the commission of 
th is kind of ofTense. Uynum v. Stnte. 708 
P.2d 1293 (Alnskn Ct. App. 1985).

C onduct in fluenced  by se r io u s  n iiir i- 
tn l p rob lem  wns not action under duress 
nr compulsion of n sufficiently extraordi­
nary nnturc to nppronch being n defense. 
Nnshonlook v. Slnte, 744 P.2d 420  (Alnskn 
Ct. App. 1987).

Im perfect d e fen se  test under (d )(3 ) 
met. — Where state thought enough of 
appellant inmate’s concern over fam ily 
mnltcrs to give him an eight-hour pass, 
and where appellant nllegedly panicked 
nnd left correctional facility  a few hours 
before Iur pass wns scheduled to com­
mence, under such circumslnnces, it could 
he found that appellant's crim innl conduct 
— anticipating pass by a few hours — bal­
anced aga in st harm he subjectively be­
lieved would occur — pcrmnncnl separa­
tion from h is children — met Hie test of nn 
"imperfect" defense under AS 12.55.155-
(d )(3) so ns to reduce presumptive sen ­
tence. Hell v. State, G58 P.2d 787 (Alnskn 
Ct. App. 1983).

Im perfect defense te st not met. — In 
prosecution for escape in the second de­
gree, defendant's evidence of homosexual 
ndvnnces toward him. by another inmate, 
nnd of his concerns about fam ily m ailers 
failed to establish m itigating factor ns 
would justify reduction of h is sentence un­
der AS 12 .55.155(d )(3 ). Whitmore v. 
State, 657 P.2d 859 (A lnskn C l. App.
1983).

Where defendnnt offered to bIiow llin t 
he had attempted to obtain money 
through robbery because he wns desperate 
for money lo attend an out-of-slntc cus­
tody hearing, it was held thnt the judge 
wns not clenrly erroneous in rejecting th is 
m itignlor. Degler v. S lr.te, 741 P.2d 659 
(A lnskn C l. App. 1987).

C on sid e ra tion  o f m en ta l s la te  nnd 
m entnl illn e ss . — A trin l court, in impos­
ing a presumptive sentence, may consider 
the inlorplny between the defendant's 
mentnl state nnd any mental illn e ss he 
may hnve in determ ining whether the de­
fendant hns proved by clenr nnd convinc­
ing evidence the requirements of pnrn- 
grnnh (d)(3). Hart v. S ta le , 702 P.2d 651 
(A laska Ct. App. 1985), declining to over­
rule Dell v. State, 658 P.2d 787 (A laskn 
Ct. App. 1983).

A pp licab ility  o f (d )(7 ). — Sentencing 
courts should apply the statutory lan ­
guage of pnragrnph (d )(7 ) on ense-by- 
ense bnsis, guided by t'nc plain nnd ordi­
nary meaning of its term s, rather llinn 
applying n restrictive interpretation of 
the m itigating factor of provocation. 
Roark v. Stnle, 758 f’.2d 644 (A laska Ct. 
App. 1988).

T rial court did not err in rejecting nR a 
matter of Inw defendant's contention thnt 
"provocation" may lie found for purposes 
of pnragrnph (d)(7) whenever Hie victim 's 
conduct sign ificantly contributes, in a
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causal sense, tn (lie  commission nf ii 
crime. Itonrk v. Stnte, 7fiH l ’.2d (Ml 
(A lnska Ct. App. 1988).

A pp licab ility  o f ((1)10). — M itigating 
factor in (d)(9) of th is section, that the of­
fense wns one of the least serious included 
in the ullenso, applies lo llte olTeitse of pos­
session of o concenlnhlo lircnnn liv n felon. 
State v. I.aPorte, 672 I’,2(1 460 (A lnskn Ct. 
App. 1983).

Fainting nil unlondcd functioning .44 
cnlilicr replicn cnp-nud-linll pistol, i l l  nn- 
otlier person nnd pu lling the trigger throe 
lim es is not among the "lenst serious" 
w ithin the dclinition of third-degree ns­
snull. Weston v. Stnle, 661! I’.2d IIHti 
(Alnskn Ct. App. 19821, rov’d nn other 
(-rounds, 682 l ’.2d 1119 (A lnskn 1984).

For purposes of estab lish ing the m iti­
gating fnctor specified in pnrnRrnph (d)(9), 
reckless conduct is  not per se le ss serious 
thnn knowiiiR or intcntionnl conduct. 
Adams v. State, 718 P.2d 164 (Alnskn Cl. 
App. 1986).

Where the defendnnt argued the m ill- 
Rntor of "lenst serious conduct" should ap­
ply, since h is conduct would have consti­
tuted nn ntteinptcd rohhery under the for­
mer statute nllhouph AS 11.41.510 in ­
cludes "nttcmplinR to take propcrtv" as 
robbery, it wns held that since the defen­
dant hnd pointed a landed Run nt the vic­
tim. the pnlenlinl harm crenlod by his 
conduct wns not lessened because he re­
ceived no property, nnd, therefore, the 
judRO wns not clenrly erroneous in reject- 
inR th is mitiRntor, IJegler v. Slnte, 741 
P.2d 659 (Alnskn Ct. App. 19871.

The mitiRntiiiR fnctor in (d)(9) where 
"the conduct constitu ting the offense wns 
nnmiiR the lenst serious conduct included 
in the definition of the ofTense" compnres 
the defendnnl’s conduct in committing the 
offense with the conduct of others commit- 
ting the same ofTense. It does not cotnpnre 
classes of offenses. AvcoRnnnn v. S tale , 
757 P .2d 75 (A laska Ct. App. 1988).

Pnrngrnph (d)(9) would almost never he 
npproprinte for consideration in a case of 
sexunl nbusc where the victim is  n 10- 
yonr-old child. Johnson v. Stn le , 762  P.2d 
493 (Alnskn Ct. App. 1988).

M erger of m it ig a t in g  fn cto rs. — 
Where the defendant is  a first felony of­
fender, the m itigating factor that the con­
duct is  nmong the least serious w ithin the 
definition of the offense tends to merge 
with the m itigating fnctor thnt the harm 
caused hy the defendant's conduct is  con­
sistently minor and inconsistent with im ­
position of n siih slnn lin l period of im pris­

onment. Allen v. S lid e , 769 P .2d 457 
(A laska C l. App. 19)19).

No e rro r in re je c t in g  proposed  m iti- 
gn tin g  fnctor, — 'Trial judge did not err 
in rejecting the defendant's argument 
that h is conduct was nmong the least se r i­
ous w ith in the definition of firol-dcgree 
rohhery, where the robberies appenred lo 
linve been well planned, were executed in 
n mnnncr cn lcu lif cd to render the v ictim s 
re latively help less nnd under circum- 
s lanrcs that tended to m inim iza the possi­
b ility of a report hy the victim s lo the po­
lice; where the,defendant clenrly crcnlcd 
the impression Llmt he hnd n firearm that, 
he was prepnrcd to use; where the defen­
dant in ilic lcd  physical injury upon one 
victim; nnd where a substan tia l amount of 
cash was token. Dnvis v. S lnte, 706  P.2d 
1198 (A lnskn Ct. App. 1985).

When considering whether or not the 
conduct of one convicted of issu ing  n bod 
check wns among the lenst serious w ithin 
the definition of the olfense, the monetary 
vnlue of the bad check was by no means 
the only relevant factor; the planned nnd 
professional manner in which he commit­
ted the offense nlso reflected on its se r i­
ousness. The sentencing judge did not 
abuse h is discretion in rejecting the pro­
posed m itigating factor. Gant v. S ta le , 712 
P.2d 906 (A lnskn Ct. App. 1986).

" L e a s t  se r io u s "  f in d in g  not e rro r . — 
In rohhery prosecution, finding the " lea st 
serious" m itign lin g  factor wns not error 
given the fncl thnt the weapon used wns 
inoperable; the nppnrent lock of p lanning 
of the robbery on dofendnnt's part; the oge 
of the defendnnt; nnd h is lnck of n prior 
record. Stnte v. Richnrds, 720 P.2d 47 
(Alnskn Ct. App. 1986).

A pp licab ility  o f (d ) ( l 1). — Pnragrnph 
(d l ( l I )  contemplates necessities such ns 
food or wnter; it does not include the de­
sire  lo attend a future court proceeding, 
such as nn out-of-state custody henring. 
Degler v. Stnte, 741 P.2d 659 (A laska Ct. 
App. 1987).

A pp licab ility  o f (d )(13 ). — Paragraph
(d)(13) requires tlm t the trinl court look 
not only nt the defendant's pnst conduct 
but nlso a t the re lationship between thnt 
past conduct nnd h is present ofTense. 
Tnlemoff v. State , 739  P.2d 769 (Alnskn 
Ct. App. 1987).

A pp licab ility  o f (d )(14 ). — A trinl 
judge wns clenrly erroneous in rejecting 
the m itign ling fnctor thnt nn offense in ­
volved sm all quantities of a controlled 
substance where the defendnnt Rold one- 
bn lf gram of heroin on one occasion nnd
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nnc-qunrtcrgrnm  on another occasion nnd 
wns in possession of two to four s im ila r 
packets. So lita ire v. S la te , 709  P.2d 1334 
(A laska Ct. App. 1985).

F n in ilin r ily  w ith  v ic tim . — In prose­
cution for first-degree sexunl nssnull, de­
fendant's fnm ilinrity w ith b is victim (h is 
12-yenr-old daughter) wns not n m itigat­
ing  factor. Hodges v. S ta le , 660 P.2d 1203 
(A lnskn Ct. App. 1983).

C. A lcohol o r D rug  In tox ica tion .

C on stitu tio n a lity . — In preventing the 
court from considering ns a m itigating 
fnctor defendant's problems w ith nlcohol 
abuse ns they related lo h is rehabilitation, 
subsection (g ) does not vio late A laska 
Const., art, I, § 12, or in fringe upon the 
separation of powers. Ko le les v. S tale , 660 
P.2d 1199 (A lnska Ct. App. 1983).

The exclusion of voluntary intoxication 
and chronic alcoholism ns m itigating fnc­
tors in determ ining npproprinte sentences 
for those subject to presumptive sentenc­
ing  is  not n denial of equal prolcction be­
cause the leg isla tive  rejection or these 
conditions os m itigating circumstances is 
consistent throughout the crim inn code 
and there nre sufficient reasons to justify 
the exclusion. W right v. S ln te, 653 P.2d 
1226 (AlnBka Ct. App. 1983).

A lcoho lism  ns co n s id e ra t io n  fo r s e n ­
ten c ing . — W hile voluntary intoxication 
or n hiRtory of nlcoholism cnnnol he con­
sidered nn nggrnvnling or m itigating fnc­
tor for the purposes of presumptive sen­
tencing, when a vio lent cr ue is  commit­
ted under the influence of alcohol by a 
person w ith a background of alcohol-re­
lated violence, b is background should be 
considered by the court in determ ining 
the extent to which rehabilitation w ill re ­
a list ic a lly  be accomplished by the sen­
tence which it intends to impose. State v. 
Ahwinonn, 635  P.2d 488  (A lnskn Ct. App.
1981).

In c re a sed  sen tence  uphe ld . — The 
nddition of five yenrs suspended imprison­
ment to n five-yenr presumptive term for 
d runk-driv ing m anslaughter was not 
clearly  m istnken, where llic  nggrnvnling 
factor for increasing the sentence wns de­
fendant's decision to operate n motor vehi­
cle a fler hav ing  consumed enough intoxi­
cating liquor to ra ise  h is  blood-nlcoho) 
level to almost twice the legal maximum. 
Krasovich v. S la te , 731 P .2d  598 (Alnskn 
Ct. App. 1987).

I). E lem en ts o f O ffense n s I ’ncto rs.

Sub sec tion  (c) con strued . — Subsec­
tion (e) docs not purport to deni w ith lim i­
tations on the applicab ility of presump­
tive sentencing under AS 12 .55.125 nnd 
does not preclude the use of n prior convic­
tion to invoke presumptive sentencing un­
der AS 12.55.125 when llin l prior convic­
tion is  a necessary element of the present 
ofTense. Fry v. Stnte, 65 5  l ’,2d 789 (A laskn 
Ct. App. 1983).

T he un d e r ly in g  po licy  o f subncctlon
(e) of tip s sort inn is  lo avoid double pun­
ishment for llic  some conduct. Juncby v. 
Sln te, 641 P.'id 823  (A laska Ct. App. 
1982), modified on o lher grounds and nfTd 
on rehearing, 665 P.2d 30 (A lnskn Ct. 
App. 1983).

Whore v io lence  nnd  in ju ry  a r c  c h a r ­
ac te r ist ic  o f nn o ffen se  defined by sta t ­
ute, the mere fact of some physical injury 
to the victim ns a re su lt of the defendant’s 
conduct, though technically nn aggravat­
ing fnctor under subsection (c)(1) of Ib is 
section, w ill not ju st ify  n s ign ifican t in ­
crease in the presumptive term. Juneby v. 
State, 641 P.2d 82 3  (A laska Ct. App. 
1982), modified on o ilier grounds and nfTd 
on rehenring, 660  P .2d 30 (Alimkn Ct. 
App. 1983).

Since presumptive terms are intended 
lo be applicable in typical enses, and not 
in aggravated or m itigated cases, the pre­
sumptive 10-ycnr term applicable to de­
fendnnt must ho doomed to tnke into ac­
count the potential for violence nnd the 
likelihood of some degree of physical in ­
ju ry  which is  typical of the ofTense for 
which he wns convicted, first-degree sox- 
uni nssnull. Juncby v. State, 665 P.2d 30 
(A laska Ct. App. 1983).

M erger o f n g g rn v a t ln g  nnd m it ig a t­
in g  fn cto rs b a sed  on sam e in ten t und 
conduct o f accu sed . — See Juneby v. 
State , 665 P.2d 30  (A lnrka Ct. App. 1983).

C onduct lend in g  to p r io r conv ic tion  
n s n factor. — Consideration ns an aggra ­
vating factor of conduct by llic defendnnt 
for which a separate conviction has been 
entered and n separate sentence imposed 
is  prohibited. Juneby v. State , 665 I’.2d 30 
(A laska Ct. App. 1983).

IV . FIN D IN G S OF COURT.

T he p ro v is io n s  o f sub sec tio n  (f) o f 
th is  section  m u st lie  rend to requ ire  
more llinn  a pro forma, conclusory state ­
ment thnt nn nggrnvnling or m itigating 
factor hns or has not been shown by clear 
nnd convincing evidence. Juncby v. State,
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( i 'll I’./iil 823 (A lnskn Ct. App. 1982), mod­
ified on other /(rounds mul nil'll on rclienr- 
ing, 665 l ’.2d 30 (Alnskn Ct. App. 1983).

I lrn m rk s  m ust lie sp ec if ic . — .Subsec­
tion (f) of th is section, which requires thnt 
find ings "he set out w ith specificity," culls 
for sentencinn judges to include, in their 
remnrkit on the record, the following spe­
cific informntion: (1) the specific fnclors in 
aggravation nnd in m itigation found to 

I Imve heen cslnh lished by clenr nnd cnn- 
v inrin i; evidence: (2* the evidence upon 
v liirh  (lie --111111 luis relied in finding the 
existence of nggrnvnting or m itigating 
fnclors; (.3) nn explanation of the weight 
g iven hy the court to each nggrnvnling or 

I m itign ling fnctor. and the re lative impnr- 
Innco of encli factor in compnrison with 
other nggrnvnling or in iligu lin g  fnctors 
cslnhlished; nnd (-1) nn evaluation of the 
totality of the nggrnvnling nnd m itigating 
rnclors in light of the S ln lc  v. Chancy, -177 
I’.2d -t-tl (A lnska 1970) crilcrin , ns ex­
pressed in AS 12.05.003. in order lo deter­
mine the amount hy which the presump­
tive sentence for the pnrticulnr ofTense 
should he ndjusted. Juneby v. S tale , G41 
l ’.2d 823 (Alnskn Ct. App. 1982), modified 
on other grounds nnd nfTd on rehenring, 
(illfi l\2d  30 (Alnskn C l. App. 1983).

C im c lu su ry  f in d in g  not su ff ic ien t. — 
Compliance w ith llic  stn lu lory directive 
to set forth nil findings with specificity 
requires more thnn a conclusory finding 
that nggrnvnling or m iliga lin g  fnclors 
Imve been cslnh lished hy the requisite 
slnndnrd of proof. DcGross v. Stn le , 768 
P .2d 134 (Alnskn Ct. App. 1989).

I ’rc sen te iic c  report p repared  by 
p robation  o ffice does not sa t is fy  
s ta te 's  o b liga tio n  under su b se c t io n  (f)

| i J  th is section. Nuknpignk v. Stn le, 645 
I'.2d 215 (Alnskn C l. App. 1982), nlTd, 663 
I*.2d 943 (Alnskn 1983).

L n ck  o f e xp re ss f in d in g s  n s to a g g r a ­
va tin g  factors. — In the absence oT n pre- 

I sentence hearing to perm it resolution of 
disputed fncls pertain ing lo alleged aggra ­
vating factors and in the absence of ex­
press findings by the sentencing court os 
lo the existence of aggravating factors,
I he three-yenr increase of the presump- 

J live six -year term specified for defen­
dant's a ssau lt conviction could not be sus- 

I tninod. Dunn v. S tale , 653 P.2d 1071 
| (Alnskn Ct. App. 1982).

The lack of any express finding by the 
I sentencing court ns to the aggravating 
factors thnt were actually considered in 

I imposing a nine-year sentence on the a s ­
sau lt charge required remand of the ense

lor resentencing in order lo perm it specific 
findings ns to aggravation to be made. 
Dunn v. S tale , C53 P .2d 1071 (AlnRko Ct. 
App. 1982).

Itcinnnd fo r re sen ten c in g . — Because 
the requirement of specific find ings re­
lates not only to the adequacy of the nn- 
pcllnlc record, but also lo the appropriate­
ness of the tria l court's sentencing deci­
sion, n lack of ndequnte find ings required 
a remand for resentencing, rather thnn 
merely a remand for additional findings. 
UcUross v. S ln lc , 768 P.2d 134 (A lnskn 
C l. App. 1989).

V. NOTICE.

Notice to p a r t ie s  o f fa c to rs  in q u e s ­
tion. — The- p arlie s may rely upon ev i­
dence introduced during trinl to su sta in  
their respective burdens of proving aggra ­
vating nnd m itigating factors, but they 
nre entitled lo notice in ndvnnce of the 
sentencing hearing regarding the aggra ­
vating nnd m itign ling factors in question 
since th is enables them to conduct orderly 
preparation, nnd gives them nn opportu­
nity lo rebut tria l evidence nt the sentenc­
ing henring. Hartley v. S la te , 653  P.2d 
1052 (A laska Ct. App. 1982).

In a prosecution for first-degree sexunl 
assau lt, where the trinl judge found nn 
nggrnvnling factor which lie mentioned to 
the parlies for the first time in the context 
of h is closing sentencing rem arks nnd 
then sentenced defendnnt to 15 yenrs, the 
courl of appeals remanded for resentenc­
ing since defendant was entitled ro notice 
nnd nn opportunity lo be henrd. Hartley v. 
Stnte, 653 P .2d 1052 (A lnskn Ct. App. 
1982).

T he trin l co u r l hn s the pow er sun  
sponte to a le r t  the p a rt ie s  to possible 
nggrnvnling nnd m itigating factors 
present in the record so long ns the parlie s 
nre given nn opportunity to m arshal the 
relevant evidence, pro nnd con, and make 
their arguments accordingly. Hartley v. 
State , 653 P.2d 1052 (Alnskn Ct. App.
1982).

When a p arty  h a s  hnd in su ff ic ie n t 
tim e to com ply w ith  the notice r e ­
q u irem en ts re lating to proof of prior con­
victions or nggrnvnling nnd m ilig a lin g  
fnctors, the npproprinte remedy should 
normally lie a continuance of the sentenc­
ing proceedings; mul failure to consider 
prior crimes for presumptive sentencing 
purposes can lie condoned only in those 
cases where the sln te , after exercising due 
diligence, is unnhlc to meet the stn lu lo ry 
requirements for proof nf n prior convic-
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tien. K elly v. Stnte, 663 P.2d 967 (A laska 
Ct. App. 1983).

Sec. 12.55.165. E x t r a o r d i n a r y  c i r c u m s ta n c e s .  If the defendant 
is subject to sentencing under AS 12.55.125(c), (d), (e), or (i) and  the 
court finds by clenr and convincing evidence th n t  m anifest injustice 
would resu lt  from failure to consider r e levan t  a gg rava ting  or m i l ig a l ­
ing factors not specifically included in AS 12.55.155 or from imposi­
tion of the  presumptive term , w hether or not adjusted for agg rava ting  
or m itiga ting  factors, the  court shall en te r  findings and conclusions 
and cause a record of the  proceedings to he t ransm itted  to a th ree-
judge panel for sentencing under  
1978; am  § 37 ch 143 SLA 1982

E ffec t o f am endm ents. — The 1990 
amendment, elTective June 22, 1990, sub ­
stituted "AS 12.55.125(c), (d), (c), or (i>"

NOTES TO

L c g is ln lu re  in tended  thnt th is  se c ­
tion e s ta b lish  two sep a ra te  bn so s fo r 
re fe r ra l of a ense from a trinl court to a 
three-judge panel for sentencing. F ir st , re­
ferral is  warranted in situations where 
m nnifesl in justice would resu lt from fa il­
ure to consider relevant, nonstntutory ag ­
gravating or m itigating fnctors in sen ­
tencing; nnd, second, where manifest in ­
ju stice would resu lt from imposition of n 
presumptive sentence, w he"ie r or not nd­
justed for statutory aggravating or m iti­
gating factors. Dancer v. Stnte, 715  P.2d 
1174 (A lnskn Ct. App. 198G).

Th is section estab lishes two d istinct 
grounds for referral of n ense to o three- 
judge pnnel: (1) i f  the presumptive term, 
adjusted for aggravating  or m itigating 
factors, would be m anifestly un ju st or 
p la in ly  un fa ir nnd, (2 ) i f  manifest in ju s­
tice w ill re su lt from fa ilu re to consider a 
nonstntutory nggrnvnting or m itign ling 
fnctor. K irby v. Stole , 748 P.2d 757 
(A laska Ct. App. 1987).

M od ification  o f p re sum p tiv e  term . 
— The presumptive one-ycnr term im ­
posed by AS 12.55.125(c )(3 ), nnd by exten­
sion (d )(3), nre subject to modification be­
cause of aggravating  or m itigating fnclors 
a s well ns possible referral to a three- 
judge pnnel like  a ll other presumptive 
sentences. Edw in v. S la te , 762 P.2d 499 
(Alnskn Ct. App. 1988).

C o n st itu t io n a lity  o f p re sum p tiv e  
sen ten c in g  p ro v is io n s . — Sec notes un­
der snme bending, AS 12.55.125. Nell v.

AS 12.55.175. (§ 12 ch 166 SLA 
; am § 2 ch 168 SLA 1990)

for "AS 12.55.1251c,, (d )(1), (d )(2), (e )(1 ),
(e)(2), or ( i)"  near llic  bog '■ming of the sec­
tion.

DEC ISIO N S

S ln lc , 642 P.2d 1361 (A lnska Ct. App.
1982).

A uthority  to sen ten ce  d e fend an t. — 
See notes to AS 12.55.175 under cnlch linc 
"Sentencing authority ." Hcnlhrock v. 
State, 670 P.2d 1155 (A laskn Ct. App.
1983). See also WinTrec v. S ln te. 683  P.2d 
284 (A lnska Ct. App. 1984).

A uthority  to c rea te  new  fn c to rs. — It 
appears thnt the leg isla tu re , in adopting 
th is section, in effect delegated to the 
thrco-judge pnnel Hie Authority to create 
new nggrnvnting nnd m ilign tin g  fnclors 
under the common law , which would be 
ava ilab le  for consideration in subsequent 
cases. Dancer v. S la te , 715 P .2d 1174 
(A lnskn Ct. App. 1986).

C o n sid e ra tio n  o f ev id ence  o f re h a ­
b ilita t io n . — Where the sentencing 
record contained unusua lly  strong ev i­
dence thnt a youthful first offender hns a 
particu larly favorable potential for reha­
bilitation, nnd where the absence of sta tu ­
tory aggravating or m ilign tin g  fnctors 
would iinve precluded the sentencing 
court from g iv ing  nny consideration to 
Hint evidence in imposing n sentence, the 
Alnskn Court of Appeals thought referral 
to the three-judge panel wns expressly au ­
thorized under th is section and AS 
12.55.175. S rn illi v. Stnte, 711 P .2d 561 
(A laska C l. App. 1985).

Once the court finds the m itign lin g  fac­
tor of unusual prospects for rehabilitation 
in the case of a first offender, it should 
evnlunte the factor's impact on nn appro-
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l i.tlc Ki.'iilpncc in H i p  nnnip way i l  would 
vulunlu n statutory m iljf'a lin f; factor 
nit had lioen established liy dear nnd 
nivincitii! evidence. T lic court should 
oiiy referral to llie  tliree jud |;e |i:inel only 
lien it concludes Hint no ndjgslinvnt to 

ue presumptive term is np |iro |irintc in 
plil. of the fnctor. K irby v. Stole , 748 I ’.2d 
til lA lnskn Ct App. 11)371,
T r in l court shou ld  not propose 11 

( i iis ln tu lo ry  in itipn tiiip  fnctor where 
In- le g is la tu re  sp cc if icn lly  rejected 
IiiiI fnctor for in c lu s io n  in AS 
2.!)!}. 155(d ). Where the legislature hns 
xprcssly addressed a consideration, such 
s the relationship between n defendant’s 
list conduct and h is present olTense, and 
•npospd lim itations on the tria l court's 
over to consider thnt re lolionship In im i­

tation nf sentence, the trinl court should 
.nl propose the same iiiitipn linp  factor In 
he three-judge pnnel w illim it complying 
.•ilh the lim itulions; to do so is lo suggest 

conunon-lnw development inconsistent 
.'ilh lepislnlion. ToteniiilT v. Slnte, 733 
'.2d 7119 I A laska Ct. App. J9H7I. 

K c fe rrn ls in vo lv in g  p rc su tnp livc  
erm  over four yen rs so le ly  on b n sis  o f 
lons'ln tutory n iitipntor. — fo r purposes 
f future cases, when n ense involving n 
'resumptive term in excess or four yenrs 
s referred to the three-judge pnnel on the 
ole basis of a nonstiiliitory m ilipntini; 
actor, imposition hy the panel of a sen- 
encc below 50% of the presumptive term 
vill norninlly ho deemed innpproprinle 
■lid clenrly m istaken un less the panel ex- 
ircssly concludes Hint such a sentence is 
eipiired to avoid manifest injustice, nl- 
lioupli the panel lia s jurisd iction to im- 
iose a senUnce of less than 50%  of the 
.resumptive sentence. S ln te v. Price, 740 
’.2d 470  (A laska C l. App. 1387) (not np- 
dying rule in present cases).

M an ife st in ju st ice . — Manifest injus- 
ice is  basically n subjective standard bc- 
nuso of the purpose that the standard 
ervcs in recognizing cases Hint w ill incvi- 
a lily  arise in which the subjective judg- 
nent of the sentencing court should lake 
irecedence over the objective lim its ho­
used hy statute. Lloyd v. Slnte, (172 P.2d 
52 (A lnskn Ct. App. 19831.
The judge did not commit error hy re­

using to find manifest injustice based on 
inpositinn of the adjusted presumptive 
erm in light of the totality of the eircum- 
lances. Lloyd v. S la te , 072 P.2d 152 
A laska Cl. App. 1983).
.lodge did not err in ra iling lo refer lie- 

.•admits ■ we lo the three-judge panel In

allow fin (her reduction of defendnnl's sen­
tence based on h is Inck nf prior crim inal 
convictions. Lloyd v. Stn le , 072  P.2d 152 
(A laska Ct. App. 1983).

Judge did not. apply an incorrect stnn- 
tlnrd in determ ining the question of mani­
fest injustice when he defined the term os 
''something that's shocking lo the con­
science." and remand for application of 
the obvious un fa irness standard proposed 
hy defendnnt wns unwarranted. Lloyd v. 
S la te , 072 P.2d 152 (Alnskn Ct. App. 
19831.

It was not manifestly unjust to impose n 
five-year presumptive term upon defen­
dant's conviction or attempted sexunl a s ­
sau lt nf a minor, nnd he was not automati­
cally entitled ns a matter of Inw to hove 
his ense referred lo n three-judge pnnel for 
sentencing. Avcngnmm v. S tale , 757 P.2d 
75 (Alnskn Ct. App. 1988),

C on sid e ra tion  o f d e fend an t 's  p rio r 
fe lony convic tion . — The three-judge 
sentencing panel inny consider the mlti- 
galed nature of a defendant’s  prior felony 
conviction ns n fnclor in the ovcrnll deter­
mination nf whether imposition of the pre­
sumptive term for n subsequent felony 
conviction would be mnnifcslly unjust. 
The nature and seriousness of nn of­
fender's prior crim inal misconduct nre n 
legitim ate pnrl of the totnlity of the cir­
cumstances; ns such, they may be consid­
ered in the ovcrnll determination of mani­
fest injustice. Duncan v, State, 782  P.2d 
301 (Alnskn C l. App. 1989).

D en ia l o f d e fend an t's  re qu e st fo r re ­
fe rra l lo  th rcc -judge  sen ten c in g  pnnel 
not e rro r. — Sec Bartholomew v. Stnte, 
720 P.lid 54 (A laska Ct. App. 1986); 
Ahdulhnqui v. Stn le, 728  P.2d 1211 
(A lnskn C l. App. 1986).

A pplied in McMnnners v. S ln te, 650 
l'.2d 414 lA lnskn Ct. App. 1982); Sears v. 
S ln te . 653 P.2d 349  (A laskn Ct. App.
1982); Pectook v. S lnte, 655 P.2d 1308 
(A lnskn Ct. App. 1982); Seymore v. Stnte, 
655 P.2d 786 (A lnska Ct. App. 1982); 
S linw  v. Stnle, 673 P.2d 781 (Alnskn Ct. 
App. 1983); W alsh v. State , 677 P .2d 912 
(A laska Ct. App. 19841; Degler v. State, 
741 P .2d 659 (A lnskn C l. App, 1987); 
W inther v. S tale , 749 P.2d 1356 (A laskn 
Ct. App. 1988); Horton v. Stnte, 75 8  P.2d 
628  (Alnskn C l. App. 1988).

S tilted  in ICrhnrt v. S la te , 656  P.2d 
11*19 (A laska Ct. App. 1982); State v. 
Ilnstopsolf, 659 P.2d 630 (Alnskn Ct. App.
1983); Maldonado v. Stnte, 676 P.2d 1093 
(A laska Ct. App. 19841; Tulawetzke v.
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Stnte, Dop’t of Pub. Safe ly , 743 P.2d 368 
(A lnskn 1987).

C ited in Juneby v. Stn le. 641 P.2d 823 
(Alnskn Cl, App. 1982); Lncqucmenl v. 
S tn le, 644 P .2d 856 (A lnskn Ct. App. 
1982); Wolf v. S ta le , G47 I’.2d 609 (A lnska 
Ct. App. 1982); GrilTUli v. S ta le , 653 P.2d 
1057 (Alnskn Ct. App. 1982); Nenkok v. 
S ln te, 653 P.2d 658  (A lnskn Ct. App.
1982); W right v. Stnte. 656  P.2d 1226 
(Alnskn Ct. App. 1983); Kotelcs v. Slnte, 
660  P.2d 1199 (Alnskn Ct. App. 1983); 
Lnagton v. S ln te , 662 P.2d 954 (Alnskn 
Ct. App. 1983); Woods v. Stnte, 6G7 P.2d 
184 (Alnskn 1983); Mnal v. Sto le , 670 
P.2d 708 (A lnskn Ct, App. 1983); S tate v. 
LaPortc, 672 P.2d 466 (A lnskn Ct. App.
1983); F lin k  v. Stnle. 683 P.2d 725 
(A lnskn Ct. App. 1984); Bcnboe v. Stnte, 
698 P.2d 1230 (A laska Ct. App. 1985);

Rhodes v. Stnte, 717  P.2d 422 (A lnskn Ct. 
App. 1986); Jam es v. Stnte, 739 P ,2d  1314 
(Alnskn Ct. App. 1987); Sclinecker v. 
Stnle, 739 P.2d 1310 lA lnskn Ct. App.
1987); Bond v. S ta le , 747 p.2d 546  
(Alnskn C l. App. 19871; Comegys v. State , 
747 P.2d 054 (A lnskn C l. App. 1987); 
Slewnrt v. Stn le. 75G P.2d 900  (A laska C l. 
App. 1988); Jam es v. S ln lc , 754 P.2d 1336 
(A lnska Ct. App. 1988); GnbriclofT v. 
S tale , 75 8  P.2d 128 (A laska Ct App.
1988); Juelson v. State , 758  P.2d 1294 
(Alnskn Ct. App. 19881; Sledge v. State , 
763 P.2d 1364 (A laska CL. App. 1988); 
Luepkc v. S ln te, 76 5  P.2d 988 (A lnska Ct. 
App. 1988); H ilhurn v. S la te , 765 P .2d 
1.382 (A laska Ct. App. 1988); Fow ler v. 
Stnte, 766  P.2d 58 8  (A laska Ct. App.
1988); DeHart v. S ln te, 781 P.2d 989  
(A lnska Ct. App. 1989).

Sec. 12.55.172. [Renumbered as A S  12.55.180.]

Sec. 12.55.175. T h re e - ju d g e  s e n te n c in g  p u n c h  (a) T here  is c re ­
ated  within the superior court a panel of five superior court judges to 
be appointed by the chief justice  in accordance w ith  ru les and for 
term s as m ay be prescribed by the supreme court. T hree  judges of the  
panel shall be designated by the chief justice as members. The r e ­
m ain ing  two judges shall be designated by the  chief justice  as first and 
second a l te rna tes  to s i t  as members in the event of disqualification or 
disability in accordance with rules as may be prescribed by the s u ­
preme court.

(b) Upon receipt of a record of proceedings under AS 12.55.165, the  
three-judge panel shall consider all per t inen t  Hies, records, and t r a n ­
scripts, including the findings and conclusions of the judge who orig i­
nally  heard th e  m atter .  The panel may hear  oral testimony to supp le­
m en t  the record before it. If  the panel finds th a t  m anifest injustice 
would resu lt  from failure to consider re levant agg rava ting  or m i t ig a t­
ing factors not specifically included in AS 12.55.155 or from imposi­
tion of the presumptive term, w he the r  or not adjusted for a gg rava ting  
or m itiga ting  factors, it  shall sentence the defendan t in accordance 
w ith  th is  section. If  the  panel dons not find th a t  m anifest injustice 
would result, i t  shall remand the case to the sentencing court, with a 
w ritten  s ta tem en t  of its findings and conclusions, for sentencing u n ­
der  AS 12.55.125.

(c) The three-judge panel mny in the  in terest  of justice  sentence the 
defendant to any  definite term of im prisonm rnt up to the m axim um  
te rm  provided for the offense or to any sente.ice authorized under AS 
12.55.015.
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§ 47 .21 .020

)ls and equipment, 
}aving, drown proof-

care. preventative 
le care;

[n exercises, and fire

linimal equipment; 
idividual and group 

(ills;
jiodes of subsistence 
las and communities

§ 47.24.010 W e l f a r e , So c ia l S e r v ic e s &  I n s t it u t io n s  § 47.24.010 

Article 1. Protection of the Elderly.

Section 
10. Reporta of harm 
20. Action on reports 
30. Protective services 
40. Review and referral 
50. Confidentia lity of reports

S e c t io n

60 Authority o f the department 
70. Regulations 
75 Quarterly report 
100 Definitions

Cross references. —  For statement of 
legislative purpose in enacting AS 
47.24.010 —  47.24.100, see § 1, ch. 36,

SL-A 1953, in the Temporary' and Special 
Acts.

on, community ser-

■ams sh a l l  be e s tab -  
?gional A ffa irs  a n d

in Outward Bound, 
her similar wilder- 
erience;
3LA 1979)

ient Agency.

127 .9C 0 .]

Arsons and

t
egulation of nursing or 
LR4th 689.

Set.. 47.24.010. R eports of harm , (a) The following persons who, 
in the performance of their professional duties, have reasonable cause 
to believe that an elderly person has suffered harm shall, not later 
than 24 hours after first having cause for the belief, report the harm 
to the Department of Health and Social Services:

(1) a physician or other licensed health care provider;
(2) a mental health professional as defined in AS 47.30.915(11);
(3) a pharmacist;
(4) an administrator of a nursing home, residential care or health 

care facility:
(5) a guardian or conservator;
(6) a police officer;
(7) a village public safety officer;
(8) a village health aide;
(9) a social worker;
(10) a member of the clergy;
(11) a staff employee of a project funded by the Older Alaskans 

Commission;
(12) an employee of a homemaker program or home health aide 

program;
(13) an emergency medical technician or a paramedic in the mobile 

intensive care program.
Cb) A report of harm made under this section may include the name 

and address of the person reporting the harm and shall include
(1) the name and address of the elderly person;
(2) information relating to the nature and extent of the harm;
(3) other information that the person reporting the harm believes 

might be helpful in an investigation of the case or in providing protec­
tion for the elderly person.

(c) A person who fails to comply with this section is guilty of a 
violation as defined in AS 11.81.900(b).



§ 4 7 .24 .020 A laska  S ta tu tes § 4 7 .2 4 .0 2 0

< d ) T h is  s ec t io n  does no t  p ro h ib i t  a pe rson  l is ted  in  (a) o f  t h i s  sec t io n  
from re p o r t in g  ca se s  of  econom ic  or physica l  h a r m  to a n  e ld e r ly  p e rso n  
t h a t  h a v e  com e to  th e  p e rso n 's  a t t e n t io n  in a n o n p ro fe s s io n a l  c ap ac i ty .  
T h is  sec t ion  does n o t  p ro h ib i t  a n y  o th e r  p e r so n  from  r e p o r t i n g  eco­
nom ic  h a r m  to a n  e ld e r ly  p e rso n  th a t  th e  p e r so n  h a s  r e a s o n a b le  c a u s e  
to be lieve  is a r e s u l t  o f  th e f t ,  f ra u d ,  o r  coerc ion  by a c a r e t a k e r  o f  th e  
e ld e r ly  p e rso n ,  o r  p h y s ica l  h a r m  to ? n  e ld e r ly  p e rso n  t h a t  t h e  p e r so n  
h a s  r e a s o n a b le  c a u s e  to  be l iev e  is a re s u l t  o f  a b u se ,  n e g le c t ,  o r  a b a n ­
d o n m e n t .

(e> I f  im m e d ia te  ac t io n  is n e c e ssa ry  to p ro te c t  th e  e ld e r ly  p e rso n  
from im m in e n t  h a r m ,  t h e  p e rso n  sh a l l  m a k e  th e  r e p o r t  o f  h a r m  to a 
police officer o r  a  v i l la g e  p u b l ic  sa fe ty  officer. T h e  police  officer o r  
v i l la g e  pub lic  s a fe ty  officer sh a l l  t a k e  im m e d ia te  ac t io n  to p ro te c t  t h e  
e ld e r ly  p e rso n  a n d  sh a l l ,  a t  th e  e a r l ie s t  o p p o r tu n i ty ,  no t i fy  th e  d e p a r t ­
m en t .

(f> A pe rso n  w ho. in good fa i th  m a k e s  a r e p o r t  o f  econom ic  or  p h y s i ­
cal h a r m  to a n  e ld e r ly  p e rso n  u n d e r  AS 4 7 .2 4 .0 1 0  — 4 7 .2 4 .1 0 0 ,  o r  w ho  
p a r t ic ip a te s  in ju d ic ia l  p ro c e e d in g s  r e la te d  to  th e  s u b m is s io n  o f  r e ­
p o r ts  u n d e r  A S  47 .2 4 .0 1 0  — 47.24 .100 , is i m m u n e  from  a n y  civil o r  
c r im in a l  l ia b i l i ty  t h a t  m ig h t  o th e rw ise  be in c u r r e d  o r  im p o sed .

(g) F a i lu r e  to  m a k e  a r e p o r t  u n d e r  su b s e c t io n s  (a) a n d  (d) of  t h i s  
sec tion  is no t th e  b a s i s  o f  c iv il l ia b i l i ty  u n le s s  o th e r w is e  p ro v id e d  by 
law .

(h) I f  a p e rso n  m a k e s  a good fa i th  re p o r t  o f  h a r m  u n d e r  t h i s  sec t io n ,  
a n  e m p lo y e r  o r  s u p e r v i s o r  o f  th e  pe rson ,  or a p u b l ic  or p r i v a t e  a g e n c y  
or e n t i ty  t h a t  p ro v id e s  b e n e f i t s ,  s e n d e e s ,  or h o u s in g  to  t h e  p e rso n ,  
m a y  no t d i s c h a rg e ,  d e m o te ,  t r a n s fe r ,  red u ce  t h e  p a y  o r  b e n e f i t s  o r  
w ork  p r iv i le g e s  of, p r e p a r e  a  n e g a t iv e  w ork  p e r f o r m a n c e  e v a lu a t io n  
of, d e n y  or w i th h o ld  b e n e f i t s  o r  s e n d e e s ,  ev ic t ,  o r  t a k e  o t h e r  d e t r i m e n ­
ta l  a c t ion  a g a in s t  t h e  p e rso n  b e c a u se  of  th e  r e p o r t .  T h e  p e r s o n  m a k i n g  
th e  re p o r t  m a y  b r i n g  a civil a c t io n  for c o m p e n s a to ry  a n d  p u n i t i v e  
d a m a g e s  a g a in s t  a n  e m p lo y e r ,  su p e rv iso r ,  ag e n c y ,  o r  e n t i t y  t h a t  v io ­
la te s  th i s  su b sec t io n .  In  th e  civil a c t ion  th e re  is ^ r e b u t t a b l e  p r e s u m p ­
tion  t h a t  t h e  d e t r i m e n t a l  a c t io n  w as  r e ta l i a to r y  i f  i t  w a s  t a k e n  w i th in  
90 d a y s  a f t e r  th e  r e p o r t  o f  h a r m  w as  m ade . (§ 2 ch 36 S L A  1983; a m  
§ 4 ch  108 S L A  1988)

E f fe c t  o f  a m e n d m e n t s . — The 1 9 86  
am endm ent added sub sec tio n  (h i.

S e c .  47 .24 .020 . A c t i o n  o n  r e p o r t s ,  (a) U po n  re c e iv in g  a  r e p o r t  o f  
h a rm ,  th e  d e p a r t m e n t  s h a l l  p r o m p t ly  in i t i a t e  a n  in v e s t i g a t io n  to  d e ­
t e r m in e  th e  econom ic  o r  p h y s ic a l  cond it ion  o f  t h e  e ld e r ly  p e r s o n  
n a m e d  in  th e  re p o r t  a n d  w h e t h e r  ac t ion  or s e rv ice s  a r e  n e e d e d  for th e  
p ro tec t io n  o f  th e  e ld e r ly  p e rso n .  T h e  d e p a r tm e n t  s h a l l  p e r s o n a l ly  i n ­
te rv ie w  th e  e ld e r ly  p e rso n  d u r i n g  th e  in v e s t ig a t io n  u n le s s  t h e  e ld e r ly
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v in g  a r e p o r t  o f  
s t ig a t io n  to  de- 
e ld e r ly  p e r s o n  

e n e e d e d  for t h e  
11 p e r s o n a l ly  in -  
less  t h e  e ld e r ly

person  is unconsc ious  or  o th e rw ise  p h y s ic a l ly  or m e n ta l l y  im p a ire d  to 
su ch  a n  e x t e n t  as  to be u n a b le  to r e sp o n d  to q u e s t io n s .

(b) T h e  d e p a r tm e n t  sh a l l  p re p a re  a w r i t t e n  re p o r t  o f  th e  i n v e s t ig a ­
t io n ,  in c lu d in g  f ind ings,  r e c o m m e n d a t io n s ,  a n d  a d e te r m in a t io n  of 
w h e t h e r  a n d  w h a t  k ind  of p ro tec t ive  s e rv ic e s  a r e  to  be offered to th e  
e ld e r ly  pe rson .  Upon re q u e s t ,  th e  p e rso n  w ho  re p o r te d  h a r m  to th e  
e ld e r ly  p e rso n  sh a l l  be notif ied  of th e  s t a t u s  o f  t h e  in v e s t ig a t io n .  T h e  
d e p a r t m e n t  sh a l l  p rovide to th e  D e p a r t m e n t  o f  L aw  a copy of each  
re p o r t  o f  a n  in v es t ig a t io n  of h a r m  to a n  e ld e r ly  p e rso n  i f  th e  re p o r t  of 
h a r m  is c o n f irm ed  to be tru e .

(c) T h e  d e p a r tm e n t  sh a l l  im m e d 'a te ly  t e r m i n a t e  a n  in v e s t ig a t io n  
u n d e r  th i s  sec t ion  upon th e  re q u e s t  o f  a n  e ld e r ly  p e rso n  who is th e  
su b jec t  o f  a r e p o r t  o f  h a rm .  H ow ever,  i f  th e  d e p a r t m e n t  h a s  r e a s o n a b le  
c a u se  to be l iev e  t h a t  th e  e lde r ly  pe rso n  is in c a p a c i t a t e d ,  th e  d e p a r t ­
m e n t  m a y  p e t i t io n  th e  su p e r io r  cou rt  u n d e r  A S  13 .26  for a p p o in tm e n t  
o f  a  g u a r d i a n  o r  te m p o ra ry  g u a r d ia n  for th e  e ld e r ly  pe rso n  for th e  
p u rp o se  o f  o b ta in in g  consen t to c o n t in u e  th e  in \  s t ig a t io n .  (§ ? ch 36 
S LA  1983)

S e c .  47 .24 .030 . P r o t e c t i v e  s e n d e e s ,  (a) T h e  d e p a r t m e n t  sh a l l  
p rov ide  a v a i l a b le  p ro tec tive  serv ices  to a h a r m e d  e ld e r ly  p e rso n  if  a n d  
to t h e  e x t e n t  to w hich  th e  e lde r ly  p e rso n  co n sen ts .  I f  th e  d e p a r tm e n t  
h a s  r e a s o n a b le  cau se  to be lieve  th a t  th e  e ld e r ly  p e rso n  lack s  th e  c a ­
pa c i ty  to c o n se n t  to  rece iv ing  p ro tec t iv e  s e rv ice s ,  i t  m a y  p e t i t io n  th e  
s u p e r io r  c o u r t  u n d e r  AS 13.26 for a p p o in tm e n t  o f  a  g u a r d i a n  or t e m ­
p o ra ry  g u a r d i a n  for th e  e lder ly  person  for t h e  p u rp o s e  o f  o b ta in in g  
co n sen t .

(b) I f  a n  e ld e r ly  person  who h a s  c o n se n te d  to  re c e iv in g  p ro tec t ive  
s e n d e e s  is p r e v e n te d  by a c a r e t a k e r  from  re c e iv in g  t h e  s e n d e e s ,  th e  
d e p a r t m e n t  m a y  a ss is t  th e  e lde r ly  p e rso n  to  p e t i t io n  t h e  s u p e r io r  
c o u r t  for a n  in ju n c t io n  r e s t r a in in g  th e  c a r e t a k e r  from  in te r f e r in g  w i th  
th e  p ro v is io n  of p ro tec t ive  s e n d e e s  to t h e  e ld e r ly  p e rso n .  (§ 2 ch 36 
SLA  1983)

S e c .  47 .24 .040 . R e v ie w  a n d  r e f e r r a l .  T h e  d e p a r t m e n t  sh a l l ,  no t  
l a t e r  t h a n  9 0  d ay s  a f te r  i n i t i a t in g  th e  p ro v is io n  of  p ro te c t iv e  s e n i c e s  
to  a n  e ld e r ly  pe rson ,  in i t i a te  a rev iew  o f  th e  case  to  d e te rm in e  
w h e th e r  c o n t in u a t io n  or m odifica tion  o f  p ro te c t iv e  se rv ic e s  t h a t  a re  
b e in g  p ro v id e d  is w a r r a n te d .  T he  d e p a r t m e n t  s h a l l  r e e v a lu a t e  th e  
case  e v e ry  9 0  d ay s  th e re a f te r  u n t i l  th e  case  is closed. (§ 2 ch 36 SLA 
1983)

§ 4 7 .2 4 .0 3 0  W e lfa r e . Social  S er v ic es  & In s t it u t io n s  !; 47 .24 .040

113



§ 47 .2 4 .0 5 0 A laska Statu tes § 4 7 .2 4 .1 0 0

S e c .  47 .24 .050 . C o n f i d e n t i a l i t y  o f  r e p o r t s ,  (a) I n v e s t ig a t io n  r e ­
p o r ts  a n d  re p o r t s  o f  h a r m  filed u n d e r  AS 4 7 .2 4 .0 1 0  — 4 7 .2 4 .1 0 0  a re  
co n f id en t ia l  a n d  a r e  n o t  subjec t to public  in sp ec t io n  a n d  c o p y in g  u n d e r  
AS 09 .25 .110  — 09 .25 .125 . H ow ever ,  in acc o rd a n ce  w i th  A S  47 .2 4 .0 1 0  
— 47 .24 .100  a n d  r e g u la t io n s  adop ted  u n d e r  A S  4 7 .2 4 .0 1 0  — 
47 .24 .100 , in v e s t ig a t io n  re p o r ts  m a y  be u sed  by  a p p r o p r i a t e  g o v e r n ­
m e n ta l  a g en c ie s  in s id e  a n d  o u ts id e  th e  s ta te ,  in  c o n n e c t io n  w i th  in v e s ­
t ig a t io n s  o r  ju d ic ia l  p ro ceed in g s  invo lv ing  h a r m  to  a n  e ld e r ly  pe rson .

(b) T h e  d e p a r tm e n t  sh a l l  disclose a  r e p o r t  o f  h a r m  i f  t h e  e ld e r ly  
p e rso n  w h o  is th e  su b jec t  of th e  re p o r t  co n sen ts  in w r i t in g .  T h e  d e p a r t ­
m e n t  s h a l l ,  upon  re q u e s t ,  d isclose th e  n u m b e r  o f  v e r i f ie d  r e p o r t s  of 
h a r m  t h a t  o ccu rred  a t  a n  in s t i tu t io n  for care  o f  t h e  e ld e r ly .  (§ 2 ch  36 
SLA 1983)

S e c .  47 .24 .060 . A u t h o r i t y  o f  t h e  d e p a r t m e n t .  In  p e r f o r m in g  its 
d u t ie s  u n d e r  AS 47 .24 .010  — 47.24 .100 , th e  d e p a r t m e n t  m a y ,  su b jec t  
to th e  e ld e r ly  p e r so n ’s co nsen t ,  in i t i a te  a c t io n s  n e c e s s a ry  to  a s s u r e  th e  
h e a l th ,  s a fe ty  a n d  w e lfa re  of  a n  e ld e r ly  person , i n c lu d in g  t h e  t r a n s f e r  
o f  th e  e ld e r ly  pe rson  from  a n u r s in g  hom e, r e s id e n t i a l  c a re  o r  h e a l t h  
c a re  fac i l i ty .  (§ 2 ch 36 SLA 1983)

S e c .  47 .24 .070 . R e g u l a t i o n s .  R e g u la t io n s  to  im p l e m e n t  A S 
47 .24 .010  — 47 .24 .100  s h a l l  be ap p ro v ed  by th e  O ld e r  A l a s k a n s  C o m ­
m iss io n  (AS 4 4 .2 1 .2 0 0 ' before adop tion  by th e  d e p a r t m e n t .  (§ 2 ch 36 
SLA  1983)

S e c .  47 .24 .075 .  Q u a r t e r l y  r e p o r t .  T h e  d e p a r t m e n t  s h a l l  s u b m i t  to 
th e  O ld e r  A la s k a n s  C o m m iss io n  each  q u a r t e r  a  s t a t i s t i c a l  r e p o r t  o f  
t h e  d e p a r t m e n t ’s a c t iv i t ie s  r e la te d  to th e  p ro tec t io n  o f  e ld e r ly  p e r s o n s  
in  th e  s ta te .  T h e  re p o r t  m a y  no t  disclose th e  i d e n t i t y  o f  v ic t im s  or 
p e r p e t r a to r s  o f  th e  h a r m .  (§ 2 ch 36 SLA 1983)

S e c .  47 .24 .100 . D e f i n i t i o n s .  In  A S 47 .24 .010  —  4 7 .2 4 .1 0 0
(1) " a b a n d o n m e n t” m e a n s  d ese r t io n  of  a n  e ld e r ly  p e r s o n  by  a  c a r e ­

t a k e r ;
(2) " a b u s e ” m e a n s  t h e  in flic tion  of  physica l p a in  o r  i n ju r y ,  t h e  i n ­

flic tion  o f  m e n ta l  a n g u i s h  t h a t  r e q u i re s  m ed ica l  a t t e n t i o n ,  o r  t h e  d e ­
p r iv a t io n  by a c a r e t a k e r  o f  se rv ices  t h a t  a re  n e c e s sa ry  to  m a i n t a i n  th e  
ph y s ica l  a n d  m e n ta l  h e a l t h  of  a n  e lde r ly  person ;

(3) " c a r e t a k e r ” m e a n s  a  pe rson  w h o  is re sp o n s ib le  fo r  t h e  c a re  o f  a n  
e ld e r ly  p e r so n  a s  a r e s u l t  o f  a fam ily  re la t io n sh ip ,  o r  w h o  h a s  a s s u m e d  
re s p o n s ib i l i ty  for th e  c a re  o f  a n  e ld e r ly  pe rson  v o lu n t a r i l y ,  by  c o n ­
t r a c t ,  o r  by  c o u r t  o rder;

(4) " d e p a r t m e n t ” m e a n s  t h e  D e p a r tm e n t  of  H e a l th  a n d  Socia l  S e r ­
vices;
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(5) "econom ic h a r m "  m e a n s  in te n t io n a l  econom ic  e x p lo i ta t io n  o f  an  
e ld e r ly  pe rson  r e s u l t in g  from th e f t ,  f rau d ,  or coerc ion  by a c a r e t a k e r  of 
t h e  e ld e r ly  person;

(6) "e ld e r ly  p e rso n "  m e a n s  a re s id e n t  o f  A la s k a  w ho  is 65 y e a r s  of 
a g e  o r  older;

(7) " h a r m ” m e a n s  physica l h a r m  or econom ic  h a rm ;
(8) " in c a p a c i ta te d "  m e a n s  a p e r so n ’s a b i l i ty  to  rece ive  a n d  e v a lu a t e  

in fo rm a t io n  or to  c o m m u n ic a te  dec is ions  is im p a i r e d  for r e a so n s  o t h e r  
t h a n  m in o r i ty  to th e  e x te n t  t h a t  th e  pe rson  la c k s  t h e  a b i l i ty  to o b ta in  
t h e  e s s e n t ia l  r e q u i r e m e n ts  for physica l  h e a l th  o r  s a f e ty  w i th o u t  c o u r t -  
o rd e re d  a ss is ta n c e ;

(9) "n eg lec t"  m e a n s  th e  fa i lu re  by th e  c a r e t a k e r  o f  a n  e ld e r ly  p e r so n  
to  p rov ide  se rv ice s  n ecessa ry  to m a in t a in  t h e  p h y s ica l  a n d  m e n t a l  
h e a l t h  of  th e  e ld e r ly  person;

(10) "phys ica l  h a r m ” m e a n s  in ju ry  to t h e  p e r so n  o f  an  e ld e r ly  p e r ­
son r e s u l t in g  from  abuse ,  n eg lec t  o r  a b a n d o n m e n t ;

(11) "police officer" h a s  th e  m e a n in g  g iv en  in A S  18.65.290;
(12) "p ro tec t iv e  se rv ices"  m e a n s  se rv ices  in te n d e d  to  p r e v e n t  o r  a l ­

le v ia te  h a r m  r e s u l t i n g  from ab u se ,  n eg lec t ,  e x p lo i ta t io n ,  o r  a b a n d o n ­
m e n t  (§ 2 ch  36 SLA 1983)
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A r t i c l e  2. P r o t e c t i o n  o f  D i s a b l e d  A d u l t s .

Section
110 . Reports o f p h y s ica l or sexu a l a ssa u lt  

120. Im m un ity  from lia b il ity ;  re ta lia t io n  
prohib ited

S e c .  47 .24 .110 . R e p o r t s  o f  p h y s i c a l  o r  s e x u a l  a s s a u l t ,  (a) T h e  
fo l low ing  p e rso n s  w ho, in  th e  p e r fo rm an ce  of t h e i r  p ro fess iona l  d u t i e s ,  
h a v e  r e a s o n a b le  c a u se  to believe t h a t  a d isa b le d  a d u l t  is a  v ic t im  of 
a s s a u l t  u n d e r  A S  11.41.200 —  11.41.230 or s e x u a l  a s s a u l t  u n d e r  A S  
11 .41 .410  —  11.41.420, and  th a t  th e  d isab led  a d u l t  is u n a b le  to r e p o r t  
th e  c r im e ,  sha ll  p ro m p t ly  rep o r t  th e  c r im e  to  th e  n e a r e s t  law  e n fo rc e ­
m e n t  agency :

( 1 ) a  p h y s ic ia n  o r  o th e r  l icensed  h e a l th  ca re  p ro v id e r ;
(2) a  m e n ta l  h e a l t h  professional a s  d e f ined  in  A S  47.30.915;
(3) a  p h a rm a c is t ;
(4) a n  a d m in i s t r a to r  or em ployee  of  a n u r s i n g  h o m e , r e s id e n t i a l  

ca re ,  o r  h e a l th  c a re  facility;
(5) a  c a r e t a k e r  o f  th e  d isab led  a d u l t ;
(6) a  g u a r d i a n  or  co n se rv a to r  of th e  d isa b le d  a d u l t ;
(7) a police officer a s  defined in AS 18.65.290;
(8.) a v i l lage  pub lic  sa fe ty  officer;
(9) a  v i l lage  h e a l t h  aide;
(10) a social w o rk e r ;
(11) a m e m b e r  of t h e  clergy;
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(12) a  s t a f f  em ployee  of a progTam  o r  p ro jec t s e r v i n g  d is a b le d  
a d u l t s ;

(13) a licensed  foster  ca re  p rov ider ;
(14) a p a id  em ployee  o f  a dom estic  v io lence  a n d  s e x u a l  a s s a u l t  p ro ­

g r a m  or a c r is is  in te rv e n t io n  and  p re v e n t io n  p ro g r a m  a s  d e f in e d  in  A S 
18.66.900;

(15) a n  em ployee  of a h o m e m a k e r  p ro g r a m  or h o m e  h e a l t h  a id e  
p ro g ra m ;

(16) a n  em e rg e n c y  m edica l t e c h n ic ia n  o r  p a r a m e d ic  in  t h e  m o b ile  
in te n s iv e  c a re  p ro g ram .

( b ) A pe rso n  who kno w in g ly  fa i ls  or r e fu s e s  to m a k e  a  r e p o r t  r e ­
q u ire d  u n d e r  (a) o f  th is  section  is g u i l ty  of  a  c la ss  B m is d e m e a n o r .

(c) In  t h i s  sec tion , "d isab led  a d u l t "  m e a n s  a p e r so n  18 y e a r s  o f  ag e  
o r  o ld e r  w h o  h a s  a physica l  o r  m e n ta l  d i s a b i l i ty ,  o r  p h y s ic a l  o r  m e n ta l  
im p a i r m e n t ,  a s  defined  in AS 18.80.300. (§ 3 ch 4 2  S L A  1988)

S e c .  47 .24 .120 . I m m u n i t y  f r o m  l i a b i l i t y ;  r e t a l i a t i o n  p r o h i b ­
i t e d .  (a) A person  w ho in  good fa i th  m a k e s  a r e p o r t  u n d e r  A S 
47 ,24 .110 , re g a rd le s s  o f  w h e th e r  th e  p e rso n  is r e q u i r e d  to  do so, is 
im m u n e  from  civil o r  c r im in a l  l ia b i l i ty  t h a t  m ig h t  o th e r w i s e  be i n ­
c u r re d  o r  im posed  for m a k in g  th e  rep o r t .

(b» A n  e m p lo y e r  or su p e rv iso r  o f  a  p e rso n  w ho  in  good fa i th  m a k e s  a 
re p o r t  u n d e r  A S  47 .24 .110  m a y  no t d is c h a rg e ,  d e m o te ,  t r a n s f e r ,  r e ­
d uce  pay or  benef i ts  or w ork  p r iv i leg es  of, p r e p a r e  a  n e g a t iv e  w o rk  
p e r fo rm a n c e  e v a lu a t io n  of, o r  t a k e  o th e r  d e t r i m e n t a l  a c t io n  a g a i n s t  
th e  p e rso n  b ecau se  th e  pe rson  m a d e  th e  r e p o r t .  T h e  p e r s o n  m a k i n g  
th e  re p o r t  m a y  b r in g  a civil ac tion  for c o m p e n s a to ry  a n d  p u n i t iv e  
d a m a g e s  a g a in s t  a n  e m p lo y e r  or s u p e rv is o r  w h o  v io la te s  th i s  s u b s e c ­
tion . In  t h e  civil ac t ion  th e re  is a r e b u t t a b l e  p r e s u m p t io n  t h a t  th e  
d e t r im e n ta l  a c t io n  by th e  em p lo y e r  o r  s u p e rv is o r  w a s  r e t a l i a t o r y  i f  i t  
w a s  t a k e n  w i th in  90 d a y s  a f te r  the  r e p o r t  w a s  m a d e .  (§ 3 ch 4 2  S L A  
1988)

Chapter 25. Public Assistance.
A rt ic le

1. G enera l R e lie f  A ssistan ce  (§§  4 7 .2 5 .1 2 0  — 4 7 .2 5 .3 0 0 i
2 . Aid to F a m ilie s  w ith  Dependent C h ild ren  Act l§5  4 7 .2 5 .3 1 0  — 4 7 .2 5 .4 2 0 1
3. Job  O pportunity and B a s ic  S k i l l s  P rogram  'JO B S i 4 7 .2 5 .4 2 1  — 4 7 .2 5 .4 2 9 )
4. A dult P u b lic  A ss istan ce  (§ §  4 7 .2 5 .4 3 0  — 47 .2 5 .6 151
5. Food S tam p  P rogram  (§§  4 7 .2 5 .9 7 5  — 47 .2 5 .9 90 1
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Housing and household statistics from 
the 1990 census show th a t for persons 
age 65 years and over, 74.3% of their 
housing units were owner occupied. 
Only 67.2% of housing units were 
owner occupied for the age group 35- 
64 years. In Alaska 22.1% of all house­
holds consistofone person livingalone, 
with 13.7% of these households con­
sisting of persons over the age of 65.

'-'"The number of persons age 65 years or 
older living alone increased 108% from 
1980-1990 from 2,758 to 5,737. The 
United States’ 1990 figures show 39.1% 
of one person households are persons 
over the age of 65.

There is no single explanation for the 
large increase in Alaska’s older popu­
lation during the 1980s. However, the 
prim ary factor is likely the aging-ofthe 
population that m igrated to Alaska 
during the post statehood period. 
Alaska’s median age has increased 
from 22.9 in 1970 to 29.4 in 1990. The 
United States’median age in 1990 was 
32.9 years. Other factors tha t have'; 
contributed to keeping Alaska's older 
popu’ation in Alaska include improved 
health care and long term  care facili- 1 
ties, elimination of A laska’s income : 
tax. the Perm anent Fund Dividend j 
program, the Longevity Bonus pro- ' 
gram, and property and sales tax ex- > 
eruptions.

Table 1
P op u la tio n  C o m p a r iso n  for 
P erson s 6 5  Y ears a n d  O ld e r  fo r th e  
S ta te/C en su s A re a s/B o ro ugh s —  1 9 8 0  & 1 9 9 0

1980
C hange 

1990 1980-90 P e rc e n t

A la s k a 11,547 22,369 10,822 93.72

A le u t ia n s  E a s t  B o rough 45 58 13 28.89
A le u t ia n s  W e s t C.A .* 62 82 20 32.26
A ncho rage  Bo rough 3,520 8,258 4,738 134.60
B e th e l C .A 431 657 226 52.44
B r is to l B a y  Bo rough 25 42 17 68.00
D il l in g h a m  C A . 122 205 83 68.03
F a ir b a n k s  N o rth  S ta r  B o rough 1,276 2,540 1,264 06
H a in e s  B o rough 78 182 104 133.33 '
J u n e a u  B o rough 771 1,364 593 76.91
K en a i P e n in s u la  B o rough 827 2,015 1,1SS 143.65 r~
K e tc h ik a n  G a tew a y  B o rough 642 907 265 41.28
K o d ia k  I s la n d  Bo rough 255 425 170 66.67
L a k e 'a n d 'P e n in su la  B o rough 47 65 38 80.85
M a ta n u sk a - S u s itn a  B o rough 730 1,866 1,136 155.62
Nom e C.A.- 339 419 80 23.60'
N o r th  S lop e  B o rough 148 197 49 33.11
N o r th w e s t  A rc t ic  B o rough 249 281 32 12.85
P r in ce  o f  W a le s-O u te r K e tc h ik a n  C A . 151 216 65 43.05
S i t k a  B o rough 361 492 131 36.29
Skagw ay-Y aku ta t-A ngoon  C A . 192 235 43 22.40
S o u th e a s t  F a ir b a n k s  C .A . 142 223 81 57.04
V a ld e z-C o rdo va  C .A 295 463 168 56.95
W ade  H am p to n  C .A . 178 258 80 44.94
W ra n g e ll- P e te r sb u rg  C .A 353 507 154 43.63
Y ukon-K o yuku k  C A . 308 392 84 21: s l

*C .A .=  C en su s  A rea
Source : 1990 C en su s  o f P o p u la t io n  a n d  H o u s in g , S T F 1A

A l a s k a  a n d  U . S .  P o p u l a t i o n  

P e r c e n t  D i s t r i b u t i o n  b y  A g e  a n d  S e x  

1990
Median Age = 29.4 Yrs. (AK) and 32.9 Yrs. (U.S.)

AKCES'S Fourth Ouabiw 1<??1

. - W d c W c i .  J - r A r s n c d - r ^

6 5 4 3 2 1 0 1 2 3 4 5 6  
%  Male %  Fomolo

Altaic* DopL of Labor. Rtattrch tnd Analy«i* 
O«mogr«ph»cs Untl



A D U LT  P R O T E C T IV E  S E R V IC E S

In the fall o f 1990. the Division o f Family and Youth Services in collaboration with the O lder 
A laskan ’s Commission sponsored the first Adult Protective Services Conference held in Alaska. 
More than 100 concerned Alaskans attended.

Dr. Sue Parkins o f  St. Vincent Medical Center o f Toledo, Ohio, spoke on Elder Abuse: A 
Front Line and National Perspective. She noted that A laska’ s reporting o f abused and 
neglected elders and other vulnerable adults is higher than reporting in other states. Yet she 
also noted that the actual incidence o f abuse and neglect to elders is believed to be much 
higher than the number reported in any state.

Alaska's abused and neglected vulnerable adult profile can be seen in the attached chan, o f 
statistics. Due to a transition in statistical record keeping, adult protective services reports o f 
harm statistics after 1989 are not available.

In the 1990 conference, Dr. Parkins indicated nationally there are 9.8 incidents reported per 
1000 seniors or about 10 per thousand. About one in eight cases o f abuse are actually 
reported, so perhaps 80 cases per 1000 seniors would reflect actual incidence o f abuse and 
neglect. National incidence data fo r abused disabled adults younger than age 65 is not 
available, however, about 1/3 o f adult protectives services cases nationally and in Alaska are 
under age 65. Conferees set about exploring actual incidence and an Alaskan response to the 
problem. Rough projections done in 1990 fo r A laska’ s elder abuse situation fo llow :

C ITY  #  SEN IORS PROJECTED
ELDER  ABUSE/YEAR

Statewide 20,000 1,600
Anchorage 7.300 584
Fairbanks 2.300 184
Mat-Su 1,600 128
Kenai 1,900 152
Juneau 1,200 96
Bethel 700 56
Wrangell/Petersburg 500 40

IN C ID E N C E

A ll other communities in Alaska: probably fewer than 40 cases o f  elder abuse. 
These figures do nor include abused vulnerable adults under age 65.



DI-PARTMF.NT 01-' IIHA l.T II AND SOCIAL Sl-RVICliS 
Division of 1-ainily and Youth Services

Adul t  Protect ive Services Reports o f  Harm*
Number ol Reports: | ‘)S5 1086 1987 1988 1989 Ave. %

65 and over: 137 155' 275 226 198 54
60 - 64 21 40 28 39 32 9
18 - 60 87 122 185 143 134 37

Sex o f Victim:
Male 85 118 185 161 137 38
Female 160 199 303 247 227 62

Tvpe of Harm:
Abandonment
Abuse
Heonomic Harm 
Neglect

Relationship of 
Perpetrator to Victim:

Wire

Husband
Son
Daughter
Other Male Pamily 

Member 
Other Pcinalc 

Family Member 
Other Male 
Oilier Female

Did the Victim Request That 
the Investigation he 
Terminated?

Yes
No

Tvne ol Report
Mandatory
Other

Was the Report Confirmed? 
Yes 
No

10 11 11 17 7 11 3
128 117 65 171 126 121 34
40 69 133 127 98 93 26
67 129 100 173 177 129 37

18 8 7 8 10 4
41 30 40 31 36 14

40 24 43 64 43 17

16 18 19 41 24 10

32 10 30 34 27 10

25 15 19 25 21 8
31 64 46 63 51 20
20 38 62 51 43 17

61 80 117 163 105 44
116 85 160 183 136 56

88 123 169 151 133 67
63 79 77 48 67 33

142 202 152 150 174 62
31 94 145 124 129 105 38

REPORTS OF HARM*

FY84
FY85
FY86
FY87
FY88
FY89

65 and older 
(a ll aiies combined)

60-65

137 21
98 39
155 40
275 28
226 39

18-59

87
195
1 2 2

185
143

TOTAL
72

245
332
317
488
408

-Due to a transition in data collection to Prober. Reports of Harm to adults data is not available after PV89.
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ADULT PROTECTIVE SERVICES CLIENTS AND DFYS SERVICES

FY90*FY87

Female
Male

A K  Native 
Black 
Caucasian 
Unknown

Services T urnover
Clients Exiting

System in the FY 
Clients Began in the FY 
Clients Continued Thru 
to the next FY 
Clients  Interrupted 
During the FY 
Clients Enlcrcd and 
Exited in the FY

*H o m cm ak er  Services were transferred to Public Health in FY 90, resulting in a substantial drop in 
DFY'S delivered hom em aker services to "at risk" elders and vulnerable adults under the APS program. 
In addition beginning in FY90 social workers began to transition from the m ainfram e data  system to 
a new system called Prober. Figures given for FY 90 and 91 arc fewer than actual eases, as som e 
eases were recorded only in the new  Prober system  and arc not represented here.

H om em aker  Services 
N um ber  o f  Clients

Adult Fosicr Care 
N um ber  o f  Clients

A duh Residcniial Care 
N um ber o f  Clients



ELDER ABUSE

WHO I S  A N  E L D E R L Y  P E R S O N ?

Under AS 47.24 an elderly person means a resident, of .Alaska who is 
65 years of age or older.

W H A T  C O N S T IT U T E S  E L D E R  A B U S E ?

Elder abuse means tha infliction of physical pain or injury that 
requires medical attention, or f.he infliction of mental anguish 
that requires medical attention or the deprivation by a caretaker 
of services which are necessary to maintain the physical and mental 
heath of an elderly person.

WHO I S  A  G  .R E T A K E R ?

AS 47.24 defines a caretaker as any individual who is responsible 
for the care of an elderly person as a result of family 
relationship or who has assumed responsibility for the care of an 
elder person voluntarily, by contract, or by court order.

WHO S H O U L D  R E P O R T  E L D E R  A B U S E ?

Anyone who suspects that abuse may be occurring should report it. 
Additionally, the following persons are required to report 
suspected abuse within 24 hours: physicians or other licensed
health care prov: mental health professionals; pharmacists;
administrators or nursing homes, residential care or health car', 
facilities; guardians/conservators; police officers; village public 
safety officers; village health aides; social workers; clergy; 
employees of a project funded by the Older .Alaskans Commission; 
employees of a homemaker program or home health aide program; and 
emergency medical technicians or paramedics in the mobile intensive 
care program. Reports are confidential and persons reporting are 
immune from any civil or criminal liability.

W H E R E  D O  I  R E P O R T  E L D E R  A B U S E ?

Call the nearest office of the Division of Family and Youth 
Services. If immediate action is necessary to protect the elderly 
person from imminent harm, report the harm to a police officer or 
a village public safety officer. The police officer will take 
immediate action to protect the elderly person and will notify the 
Division.



The social worker interviews the suspected victim to verify the 
report and explain possible options for resolving the problem. 
Together, they will decide which steps to take. It is important 
to remember that the social worker may act on.1 y if the elderly 
person consents.

W H A T  R IG H T S  D O E S  T H E  E L D E R L Y  P E R S O N  H A V E ?

The elderly person has the right to privacy and self-determination 
and to deny the need for services. If someone is unconscious or 
otherwise lacks capacity to give consent, the social worker may ask 
the court to appoint a guardian.

W H A T  I F  I ' M  A C C U S E D  O F  E L D E R  A B U S E ?

The social worker would talk with you and the elderly person to 
determine the extent of the problem and explore possible solutions. 
Depending on the circumstances, the °lderly person may elect to 
file charges. In most instances however, the problems can be 
resolved with adequate support services.

W H A T  H A P P E N S  A F T E R  T H E  IN V E S T IG A T IO N ?

The Division only provides services with the consent of the elderly 
person. If the person lacks capacity to give consent, or requests 
Division assistance, the social worker will provide supportive 
services to reduce stress and prevent further abuse.

WHAT WILL THE DIVISION OF FAMILY AND YOUTH SERVICES DO?

W H A T  T Y P E S  O F  S E R V IC E S  W O U LD  B E  A V A IL A B L E  T O  T H E  E L D E R L Y  P E R S O N  A N D  
H I S  F A M IL Y ?

Individual and family counseling, respite care, homemaker or home 
health, aide services, transportation, home delivered meals, day 
activity center, adult residential care, adult foster homes, etc., 
may be provided. However, not all services are available in all 
cr' .nicies. Occasionally it is necessary . to request the 
appointment of a conservator or guardian to safeguard the 
individual and his resources.

W I L L  O T H E R  P E O P L E  KNO W ?

All information will be kept confidential. The elderly person must 
give consent for information to be shared.



A DULT  P R O T E C T IV E  SE R V IC E S

The state agency responsible to carry out adult protective services is the D ivision o f  Family 
and Youth Services or grantee in the case on Manniilaq or Kawarek. A protective services 
response generally should include the following activities:

(1 ) the operation o f  a system to receive reports and referrals o f suspected elder abuse, as 
defined by state law (i.e., abandonment, abuse, neglect, and economic harm); younger 
vulnerable adults are included under the division’ s Title X X  Plan;

(2 ) the investigation o f cases o f maltreatment by gathering evidence from the victim, 
fam ily members, appropriate professionals, neighbors and friends, and others determined 
to be appropriate:

(3 ) the substantiation or unsubstantiation o f abuse reports based on evidence and agency 
policy;

(4 ) the provision o f  emergency services to victims o r their fam ily members, as needed and 
as resources permit;

(5 ) the administration o f assessments, tests, or evaluations, as needed:

(6 ) the preparation o f  legal procedures, as needed;

(7 ) the referral o f cases to treatment and rehabilitation programs, substitute care programs, 
long-term care programs, and law enforcement agencies, as appropriate;

(8 ) arrangements for the removal o f the victim o r the perpetrator from the home, when 
necessary:

(9 ) the provision o f support, protective, and advocacy services:

(10 ) the training o f agency staff, related professions, and volunteers:

(11 ) the administration o f public awareness programs: and

(12 ) the collection o f  statistics fo r clients and services.

There are currently three workers specializing in Adult Protective Services (two in Anchoiage 
and one in Fairbanks). In all other areas o f the state adult protective services are provided 
by staff who are assigned to provide protective services to both children and adults.



b y  

N a t i o n a l  A s s o c i a t i o n  o f  S t a t e  U n i t s  o n  A g i n g

Individual and collective advocacy is the 
essential core o f  the Older Americans Act 
and a central mission o f the network o f  state 
and area agencies that the Act has 
established across the nation. The OAA 
network’s primary purpose is to assure that 
individual older people have their civil 
rights, autonomy and dignity protected, their 
claims to entitlements honored and their 
contracts and covenants fo r care and benefits 
fu lfilled . This responsibility is paramount 
with respect to those who are unable to 
secure and protect their own interests. This 
advocacy mission calls fo r enhanced federal, 
state and community leadership and action to 
design and implement comprehensive and 
coordinated elder rights systems fo r older 
persons.

In  our increasingly complex society, we 
find continuing and growing evidence o f 
tltreats to and violation o f  the rights o f  older 
persons:

□ The incidents o f  elder abuse and 
exploitation in domestic settings are 
estimated at approximately 1.5 m illion  
per year and only 1 in 8 individuals 
receives protective services. Law 
enforcement is reluctant to prosecute 
even serious cases. The interventions o f 
key community services which address 
alcohol and substance abuse, domestic

violence, protective service and mental 
health are seldom linked. Health care 
professionals, financial institutions and 
other important gatekeepers are not 
adequately involved in prevention, 
reporting and assistance activities.

□ Approximately 2 m illion  older persons 
reside in an estimated 90 ,000 long term 
care facilities with growing reports o f 
abuse, loss o f  autonomy and complaints 
concerning tire quality o f  care. Although 
enforcement o f  protections has been 
strengthened under OBRA , the fu ll scope 
and spirit o f the Nursing Home Reform  
Act has yet to be realized. The public is 
not knowledgeable o f these new 
protections; residents are not aware o f 
avenues o f  redress.

□ In growing numbers, older persons lose 
their rights often with no due process 
safeguards. Guardianship may be 
awarded with little o r no consideration o f 
alternative services o r limited orders. 
The availability o f  training o r support 
services fo r guardians and the courts are 
limited. Required reporting is not 
reviewed and the courts have little 
capacity to exercise oversight.

□ More than any other age group older 
persons rely on increasingly complex and

National Association o f  State Unite on Aging, 2033 K Street, NW, #304, Washington, D C  20006, (2r 2) 785-U707
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E ld e r  R ig h ts

changing public benefit programs, 
services and protections to meet income, 
housing, health and supportive service 
needs. Yet millions o f  older individuals 
e lig ib le fo r  benefits under the 
Supplemental Security Income (SS I), 
food stamp, Medicaid and the Qualified 
Medicare Beneficiaries (Q M B ) programs 
are not currently enrolled. O lder people 
are shifted among various providers and 
levels o f  government in order to apply 
fo r or receive benefits. Restricdve 
eligibility criteria, exclusionary and 
complex application rules and appeal 
procedures deter too many eligible older 
people from  pursuing benefits. In 
addition, insensitivity to racial and 
cultural issues further impedes access to 
benefits fo r many older persons.

In  the paramount area o f  health care, 
m illions o f  older people are denied 
benefits to which they are endtled under 
the Medicare program. Claims 
processing errors, denials o f  benefits, 
provider over billing and inconsistent 
Medigap coverage add substantially to 
the confusion older persons face in 
attempting to pay for their health care 
and results in substantial and unnecessary 
out-of-pocket costs.

Many older persons lose their autonomy 
and their financial, legal, or personal 
rights through actions outside the formal 
legal system. Family members, 
caregivers and medical and social service 
providers often assume power and 
control over the older person’s choices 
and resources, both through quasi- legal 
transfers o f authority and through failure 
to fu lly inform  elders. As a result elders 
can not make a truly informed and 
dignified choice about services,

treatments, residential choices, 
expenditures o f  their resources.

and

□ A growing number o f private sector 
services and products are targeted to 
older consumers. Fraud and exploitation 
are on the rise in the marketing o f 
insurance, retirement housing, investment 
and financial planning, private cate 
management, home care and medical 
services and supplies.

□ Opportunities fo r employment are 
constricted by discriminatory practices. 
The recent and dramatic 12% increase in 
the numbers o f  age discrimination cases 
brought before the Equal Employment 
Opportunity Commission in 1991 
illustrates that discriminating practices 
continue to force older people into 
involuntary retirement, low wage jobs, 
and limited employment choices.

These growing and increasingly complex 
threats to, and vio lation of, the rights o f 
older persons call fo r  the development o f a 
comprehensive system o f programs, services, 
and protections at the community, state and 
national levels which assist older persons to:

Understand and exercise their rights.

>  Exercise choice through informed 
decisionmaking,

>  Benefit from  support and opportunities 
promised by law.

>  Maintain autonomy consistent with 
capacity.

>  Resolve grievances and disputes through 
appropriate representation and assistance.

2



A C a ll F o r  E n h a n c e d  L e a d e r s h ip  a n d  A c tio n

These emerging elder rights needs have 
resulted in recent years in numerous 
initiatives at the federal, state and 
community ievels. Protections in federal law 
provide an important foundation for the 
rights o f vulnerable citizens. The Older 
Americans Act, the C ivil Rights Act o f  
1990, the Americans with Disabilities Act, 
the National A ffordable Housing Act, the 
Spousal Impoverishment Protections, the 
Nursing Home Reform  Amendments, the 
Age Discrimination Act, the Employee 
Retirement Income Security Act, the Age 
Discrimination in Employment Act -  all 
include provisions to protect the rights o f 
older persons. However, these laws are 
d ifficult to understand, not enforced 
uniform ly and pose a significant challenge 
fo r older persons who want to take 
advantage o f  their protections.

At the state level, laws have addressed 
new issues such as guardianship reform , 
insurance regulation, consumer protection, 
f in a n c ia l e x p lo i t a t io n ,  s u r ro g a te  
decisionmaking, advance directives, board 
and care regulation, and elder abuse 
intervention. However, progress in these 
areas has been uneven and incremental, often 
due to e lack o f  coordination among 
agencies and a lack o f available resources to 
ensure enforcement and compliance.

At the community level, the demand for 
services provided under the long term care 
ombudsman program, legal assistance, 
insurance and benefits counseling, elder 
abuse/protective service, employment and 
consumer education initiatives far exceeds 
the capacity to respond. Though they 
constitute the vanguard fo r elder rights, these 
programs are severely constricted by limited 
resources.

Thus, today the rights o f  o lder persons 
are addressed by a collection o f  problem 
specific laws, programs and services —  each 
with its own source o f limited funds, its own 
plan, its own administrative mechanisms, 
delivery system and, ultimately, its own 
beneficiaries. W hile such specialization has 
merit, it also contributes to the current 
situation which:

O  discourages coordination among the 
various laws/programs/services;

Q remains unresponsive to the vulnerable 
older person with multiple problems;

O  hinders effective management;

O encourages competition fo r resources;

O lacks flex ib ility in responding to 
changing needs and priorities;

O  frustrates targeting o f  resources;

O  discourages innovation, except around 
service specific issues;

O  diffuses responsibility and accountability 
fo r  advocacy; and

G duplicates outreach and access.

NASUA  recommends that a systematic 
effort be undertaken across the nation to 
address the current and emerging threats to 
the rights o f older persons; to assess the 
ability o f current laws, programs and 
services to address those threats; to improve 
the effectiveness o f  those current protections 
and in te rven tion s ; and to make 
recommendations fo r new laws and programs 
as well as new resource, design and 
implementation strategies. The success o f



E ld e r  R ig h ts A  C a ll fo r  E n h a n c e d  L e a d e r s h ip  a n d  A c tio n

such an undertaking w ill require leadership 
by the Older Americans Act network and 
other appropriate agencies and organizations 
at the federal, state and community levels 
working in partnership to design and develop 
a truly comptv.iensive, coordinated and 
responsive elder rights system fo r older 
persons.

Further, N ASUA  recommends that this 
rational effort be built upon the follow ing 
framework fo r action:

□ Establish consumer centered elder rights 
programs which facilitate choice, 
promote autonomy and support 
decisionmaking with a minimum o f 
administrative intrusion o r confusion.

□ Inform  and empower older persons to act 
on their own behalf in exercising their 
rights.

□ Give priority to older persons unable to 
secure benefits to which they are entitled 
o r protect their own interests.

3  Establish a fu ll continuum o f  laws, 
programs and services responsive to elder 
rights needs ranging from  information to 
legal representation and advocacy.

□ Secure adequate resources to supply 
needed services and to enforce laws and 
protections.

□ Identify and address emerging elder 
rights issues and needs.

□ Ensure that new elder rights initiatives be 
coordinated with and built upon the 
strengths o f  the existing infrastructure.

□ Identify and respond to needs for
collective advocacy on behalf o f  older
persons.

□ Respond flex ib ly  to the complex rights
and diverse needs o f  o lder persons.

The way in which each state w ill use this 
framework to build an effective eider rights 
system w ill vary according to its elders’ 
needs, current structures and prevailing 
customs. However, across the country each 
state agency on aging must assume the 
primary leadership ro le in advocating fo r and 
designing such a system. It is the aging 
network which must serve as a vehicle to 
convey policy relevant information to older 
people; involve older persons and their 
families in expressing their values and 
preferences about the principles, benefits and 
organization o f  elder rights systems; and be 
a forum through which empowered and 
informed older people can influence the 
social, economic and political directions o f 
their communities, states and country.

NASUA recognizes the complexity o f 
this undertaking and the need for 
partnerships among a wide and diverse group 
o f  organizations and agencies to quickly 
advance the elder rights agenda o f  older 
persons. NASUA  commits itself to this 
important partnership in meeting the 
challenges o f  developing national, state and 
community strategies to address the elder 
rights needs o f  the older population.

N ASUA  Board o f Directors 
Adopted March 13, 1992

4
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S T A T E  Oi‘A L A S K A  

1993 L E G I S L A T I V E  SESSION
Revision Date:
Title:

F I S C A L  N O T E

Failure to report harm or assaults of the
eld::rly or disabled
Sponsor:
Requestor:

Rep. Mackie
Rep. Mackie

B IL L  N O . HB 4

Dept. Affected: 
BRU:
Component:

Commerce & Economic Development
Occupational Licensing____________
Operations________________

COMPONENT SERIAL NO. 1 8 4 4

Expenditures/Revenues (Thousands of Dollars!
OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS

57.9 57.9 57.9 57.9 57.9 57.9
1.5 1.5 1.5 1.5 1.5 1.5
2.0 2.0 2.0 2.0 2.0 2.0
1.0 1.0 1.0 1.0 1.0 1.0
10.0

TOTAL OPERATING 72.4 62.4 62. 1 62.4 62.4 62.4

CAPITAL

REVENUE FUND SOURCE: .0 .0 .0 .0 .0 .0

FUNDING: (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 72.4 62.4 6<..4 62.4 62.4 62.4
1006 GF/MHTIA
Other
TOTAL 72.4 62.4 62.4 62.4 62.4 62.4

POSITIONS:
FULL-TIME 1 1 1 1 1 1
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY 93) impnct: $ None

ANALYSIS: (Attach a separate page if necessary)
HB4 amends the centralized licensing statutes (AS 08.01) by adding a new section to provide that a licensee 
who is convicted of abusing an elderly or disabled person may subject their license to disciplinary proceedings 
or sanctions. The bill also mandates the court to notify licensing authorities upon a conviction of a licensee.

/ (Continued on attached)

Prepared by: 
Division:

Jennifer Strickler, Administrative Officer
Occupational Licensing

Approved by Commissionor: 
Agency:

Paul Fuhs v.\

Phone:
Date:

Date:

465-2144
2/26/93

Commerce & Economic Development
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 

For funher distribution information call the Governor' i Legislative Office



CONTINUATION of FISCAL NOTE ANALYSIS
FO R  B IL L /R E S O LU T IO N  NO . HB 4

This fiscal note addresses the need for an Investigator I II position. Range ISA . to properly 
monitor or initiate action against licensees who have been convicted o f abusing the elderly or 
disabled persons.

Although a great amount o f activity may not be generated as a result o f this bill, the division 
already has a caseload o f 60 to 70 impaired practitioners being monitored by one staff 
investigator. The new responsibilities under HB 4 added to the current caseload w ill increase an 
already high number o f  cases tracked by one position in comparison to a caseload o f 6 to 25 
cases monitored by similar positions in other States.

Individuals convicted o f  abusive-tvpe cases as referred to in HB 4 may be difficult to monitor 
under an agreement situation as established for impaired practitioners. The division will need 
the additional position to properly pursue action against a licensee if convicted o f abuse.

This fiscal note is based on the follow ing:

Personal Services:
1 - Investigator IE  position, Range ISA , PFT 57.9

Travel:
Funding fo r at least two Investigative trips 1.5

Contractual Services:
Funding fo r postage, communications, copies o f
records, etc. 2 .0

Supplies:
Daily operating supplies (pens, paper, etc.)

E q u ip m e n t :  ( o n e - t i m e  c o s ts )
Workstation/Furniture 
Telephone 
Computer

While no revenue w ill be generated as a result o f HB 4, licensing fees across all occupations 
must be adjusted to cover the costs shown in this fiscal note.

1 . 0

1 0 . 0

page 2 of 2
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A person who, in the performance of their professional duties, 
has reasonable cause to believe that an elderly person has 
suffered harm, and who knowingly fails to comply with reporting 
requirements outlined in AS 47.24.010, would be guilty of a 
class B misdeamor. Such failure is a violation under current 
law. This change is not anticipated to impact the Department due 
to the assumption of infrequency of the offense and the 
assumption that imprisonment would be unlikely upon conviction.

Assuming that 5% of the total population (4.1% of population is 
over 65, and 1% is used co meet the criteria for '’disabled'* as 
used in this bill) meets the definition of the bill's aggravating 
factor, it is also assumed that 5% of the victims would meet that 
definition. Assuming only 5% of convictions would involve 
victims addressed by the bill's aggravator, the following numbers 
of convictions are assumed each year, based on the 1991 rates:

Class A felonies: 5% of 65 = 3
Class B felonies 5% of 72 = 4
Class C felonies: 5% of 150 = 8
Sexual Assault I: 5% of 38 = 2
Sexual Abuse of
a Minor I : 1% of 26 =  0*

* Since this crime involves only minors, the 1% disabled estimate 
is used for this offense.

Assuming that the aggravator would result in an average increase 
of 20% of the non-aggravated terms of imprisonment, the 
Department has estimated the following:

FY94: No impact. Those sentenced in FY94 would receive
sentences of over 12 months regardless of the aggravator.

FY95: If, in FY94, 8 Class C felonies were increased from 20
months of incarceration to 24 months of incarceration due to the 
aggravator, 8 felons would require four months (or 122 days) of 
additional incarceration in FY95. Assuming the additional time

HB 4: "An Act adding as an agcravat
a victim was elderly or disabled; and relating to failure to 
report harm or assaults of the elderly or disabled."

The bill would add an aggravator to be considered at sentencing 
if the victim of an offense was 65 years or older or had a 
physical or mental disability that substantially limited one or 
more life activities. This change will impact the Department by 
increasing total incarceration length in certain cases.



could be served in a community residential center at an average 
statewide cost of $50/day/ the additional cost would be:

8 felons x 122 additional days x $50 = $48,800

FY96: 8 Class C felons sentenced in FY 95 would result in
another $48,800

FY97: 8 Class C felons sentenced in FY96 would result in
another $48,800

FY98: 8 Class C felons sentenced in FY97 would result in
another $48,800

4 Class B felons sentenced in FY94 would have had their 
sentences increased from 40 to 48 months. This would 
result in 8 additional months (or 244 days) of 
incarceration each, during FY98.

4 felons x 244 days x $50 = $48,800
+ 48,800

Total a 97,600

FY99: 8 Class C felons sentences in FY98 would result in
another $48,800

4 Class B felons sentenced in FY95 would result in 
another $48,800

2 felons convicted of Sexual Assault I, in FY94, would 
have had their sentences increased from 64 months to 87 
months. Instead of being released during the fourth 
month of FY99, they would remain incarcerated for the 
remainder of the year, resulting in an additional eight 
months (or 244 days) each. If these or other offenders 
could be transferred to CRC beds for the extra days, the 
impact would be:

2 felons x 244 days x $50 = $24,400 
+ 48,800
+ 48,800

Total = $122,000
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EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99
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March 9, 1993 

MEMORANDUM

TO: Representative Brian Porter, Chair
House Judiciary Committee

FROM: Representative Jerry Mackie

RE: Scheduling request

9
Two bills I have sponso^^'gBaKHgS^feglatinq to public home care 
provider^^gSfj^^MgaddinCT as an aggravating factor at sentencing 
that a victim was elderly or disable - and relating to failure to 
report harm or assaults of the elderly or disabled, passed out of 
the HESS Committee yesterday. I would like to request a hearing in 
the Judiciary Committee at your earliest possible convenience; I 
will be traveling in the near future, but will be available March 
15, 17, 22 and 26th.

Both of these bills passed the House last session, and I believe 
they are an important step in protecting the elderly and disabled. 
I am enclosing a packet of backup material on each bill for your 
review, and am available to answer any questions.

Thank you.

J E R R Y  M A C K I E 1*0. BOX 795 

CRAIG, ALASKA 99921 

(907 ) 926-3008 OTF1CE 

(907 ) 826-2930 HOME
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JUNEAU, ALASKA 99801-1182 
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