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A M E N D M E N T 4 =*

OFFERED. IN THE HOUSE 

TO: CSHB 360(L&C)

BY REPRESENTATIVE NORDLUND

Page 1, line 10, through page 2, line 2:

Delete all material and insert:

"(b) This section does not apply to a civil action

(1) for damages resulting from

(A) gross negligence or reckless or intentional misconduct;

(B) an act or omission of an owner or operator of an aircraft 

or watercraft who is a common carrier, or

(C) an act or omission of an owner or operator of an aircraft 

or watercraft that occurs while demonstrating an aircraft or watercraft to a 

prospective buyer, or

(2) described under (a) of this section if the owner or operator has 

insurance that would compensate the claimant for civil damages awarded against the

applicable insurance."

- 1 .
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CAPITOL ROOM 112 
OFFICE (907) 465-<843

$ o u se  of j R e p r E S J e n t a t i b e s f

S P O N S O R  S T A T E M E N T

HB 360
“An Act relating to civil liability for guest passengers on an aircraft or 

watercraft; and providing for an effective date.”

HB 360 will guard boat owners and pilots from liability in cases where simple 
negligence results in accidental injury to non-paying passengers.

Many places in Alaska are only accessible by air or water. When boat owners 
and private pilots are accompanied by friends or acquaintances on trips, the 
owner of the craft assumes much of die liability. If Alaskans want to continue to 
enjoy the recreational opportunities that are available the risks should be shared 
by all. HB 360 removes the burden of liability for accidents due to negligence. 
However, for those who engage in behavior that is considered grossly negligent, 
liability still applies.

HB 360 will affect only those who are traveling together for their mutual benefit. 
It will not affect those who are traveling by common carrier and paying for their 
transportation.

HB 360 is important to the many private boat and plane owners of Alaska. I urge 
your favorable consideration of this proposed legislation.

SPONSOR STATEMENT



REPRESENTATIVE: CON BUNDE 
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M E M  G R A N D  D M

DATE: March 24, 1994 . L>) /?  ^

TO: Representative Brian Porter
Chairman House Judiciary Committee

©
FROM: Representative Con Bunde

Co-Chairman House Health Education & Social Services Committee

This memo is a request for a House Judiciary Committee hearing for HB 360,
“An Act relating to civil liability for guest passengers on an aircraft or 
watercraft; and providing for an effective date.”

HB 360 will guard boat owners and pilots from liability in cases where simple 
negligence results in accidental injury to non-paying passengers.

Many places in Alaska are only accessible by air or water. When boat owners 
and private pilots are accompanied by friends or acquaintances on trips, the 
owner of the craft assumes much of the liability. If Alaskans want to continue to 
enjoy the recreational opportunities that are available the risks should be shared 
by all. HB 360 removes the burden of liability for accidents due to negligence. 
However, for those who engage in behavior that is considered grossly negligent, 
liability still applies.

HB 360 will affect only those who are traveling together for their mutual benefit. 
It will not affect those who are traveling by common carrier and paying for their 
transportation.

HB 360 is important to the many private boat and plane owners of Alaska. Please 
contact my office when you are able to schedule this proposed legislation. Thank 
you for your consideration.

RE: HB 360
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LEGISLATIVE A F F A I R S  A G E N C Y  

S T A T E  O F  A L A S K A
(907) 465-3867 or 465-2450

FrIX (907) 465-2029

Mail Stop 3101

130 Seward Street, Suite 409

Juneau, Alaska 99801-2105

M E M O R A N D U M January 13, 1994

SUBJECT: Sectional Summary of HB 360

TO: Representative Con Bunde

FROM: Michael F. Ford {
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be 
considered an authoritative interpretation of the jill and the bill itself is the best 
statement of its contents. If you would like an interpretation of the bill as it may 
apply to a particular set of circumstances, please advise.

Section 1. Limits the civil liability of an owner or operator of an aircraft or 
watercraft, for injuries to a passenger when the owner or operator is not paid for the 
transportation. Provides that limited liability does not exist when gross negligence, 
or reckless or intentional misconduct occurs, when transportation is by common 
carrier and when a person is demonstrating an aircraft to a prospective buyer.

Section 1. Applicability section.

Section 1. Effective date.

MFF:pl:ge
94-027.plm

SECTIONAL SUMMARY



Via Facsimile: 465*3871 nglYNDEN  
H_f INCORPORATED™

March 21,1994
1020 W. 'Iw aA ve . Suite 150 

Aiicnotooe. Alaska 09501 1901 
iM O ,"  :>/u / s n i  

f .i ». ;ut.'?t i/s -rita o

Representative Con Bunde 
Alaska State Legislature 
State Capitol (MS 3100)
Juneau, Alaska 99801

Re: House BUI No. 360; "An Act relating to civU liability for guest 
passengers on an aircraft or watercraft; and providing for an 
effective date."

Dear Representative Bunde,

I would like to express my support of HB 360; whereby an owner or operator of an 
aircraft or boat is not liable for the civil damages of a person being transported in the 
owner's or operator’s aircraft or boat, if the owner or operator is not being compensated for 
the transportation.

It is extremely unfortunate that many people are deprived of the enjoyment of 
access to much of Alaska because of the liability concerns in being a passenger in a private 
aircraft. Hopefully, this bill will make it possible for people like myself who own an 
aircraft and boat, to be able to provide access to much of Alaska that is only accessible by 
aircraft and boat, without the burden and current liabilities.

Very truly yours,

LYNDEN INCORPORATED

J
President

JJ:am

cc: Rep. Bill Hudson, Chairman/Labor & Commerce

BACK UP MATERIALS



/

SERVING GENERAL AVIATION 4 0  YEARS (1951-1991)
U of A  Aviation Complex

1515 East 13th Avenue Anchorage, Alaska 99501-4814 

(907) 272-1251 —  2 4  hour Phone/Fax

J a n u a r y  20, 19 9 4

T h e  H o n o r a b l e  C o n  B u n d e

C a p i t o l  R o o m  112
A l a s k a  S t a t e  L e g i s l a t u r e

S t a t e  C a p i t o l
J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  Bunde;

I h a v e  d i s c u s s e d  H o u s e  B i l l  No. 3 6 0  w i t h  t h e  B o a r d  o f  D i r e c t o r s  
a n d  w i s h  t o  a d v i s e  y o u  t h a t  t h i s  o r g a n i z a t i o n  is in c o m p l e t e  
s u p p o r t  o f  t h e  B i l l .  If w e  c a n  p r o v i d e  f u r t h e r  a s s i s t a n c e  i n  

g e t t i n g  t h i s  B i l l  i n t o  law, p l e a s e  a d v i s e  m e  o r  a n y  m e m b e r  o f  t h e  
B o a r d .

W e  w o u l d  l i k e  t o  f u r t h e r  s t a t e  t h a t  w e  a p p r e c i a t e  y o u  i n t e r e s t  
a n d  a c t i o n  o n  t h e  b e h a l f  o f  t h e  a v i a t i o n  c o m m u n i t y .

T H A N K S !

S i n c e r e l y  

M i k e  P a n n o n e ,  P r e s i d e n t



3 . 0 3 A  N E G L I G E N C E  D E F I N E D

1 w i l l  n o w  d e f i n e  n e g l i g e n c e  for yo u .  N e g l i g e n c e  is t h e  

f a i l u r e  to u s e  r e a s o n a b l e  c a r e .  R e a s o n a b l e  c a r e  is t h a t  a m o u n t

o f  c a r e  t h a t  a r e a s o n a b l y  p r u d e n t  p e r s o n  w o u l d  u s e  u n d e r

s i m i l a r  c i r c u m s t a n c e s .  N e g l i g e n c e  m a y  c o n s i s t  o f  d o i n g  s o m e t h i n g  

w h i c h  a r e a s o n a b l y  p r u d e n t  p e r s o n  w o u l d  n o t  do, o r  it m a y  c o n s i s t

o f  f a i l i n g  to d o  s o m e t h i n g  w h i c h  a r e a s o n a b l y  p r u d e n t  p e r s o n

w o u l d  do. A  r e a s o n a b l y  p r u d e n t  p e r s o n  is n o t  t h e  e x c e p t i o n a l l y  

c a u t i o u s  o r  s k i l l f u l  i n d i v i d u a l ,  b u t  a p e r s o n  o f  r e a s o n a b l e  a n d  

o r d i n a r y  c a r e f u l n e s s .

In t h i s  c a s e ,  y o u  m u s t  d e c i d e  w h e t h e r  ( p l a i n t i f f )  , ( n a m e ) , 

( d e f e n d a n t ) , ( n a m e ) , (both p l a i n t i f f  a n d  d e f e n d a n t )  u s e d  

r e a s o n a b l e  c a r e  u n d e r  the c i r c u m s t a n c e s .

3 . 0 3 A

U s e  N o t e

E x c e p t  as i n d i c a t e d  in t h i s  u s e  n o t e ,  t h i s  i n s t r u c t i o n  is to 
b e  g i v e n  in a l l  c a s e s  w h e r e  t h e  n e g l i g e n c e  o f  a p a r t y  is an 

i s s u e .

T h e  S u p r e m e  C o u r t  h a s  a p p r o v e d  u s e  o f  a s u d d e n  e m e r g e n c y  
i n s t r u c t i o n  in c a s e s  w h e r e  t h e  t r i a l  c o u r t  f i n d s  o n e  o r  m o r e  of 
t h e  p a r t i e s  f a c e d  s u c h  an e m e r g e n c y .  W i l s o n  v. S i b e r t , 5 3 5  P . 2 d  

1034 , 1037 ( A l a s k a  1975); B e a u m a s t e r  v. C r m d a l l , 5 7 6  P . 2 d  988 

( A l a s k a  1978 ) .  S e e  I n s t r u c t i o n  3.05.

T h e  S u p r e m e  C o u r t  h a s  a p p r o v e d  u s e  of a n e g l i g e n c e  p e r  se 

i n s t r u c t i o n  in c a s e s  w h e r e  t h e  t r i a l  c o u r t  f i n d s  i t  a p p r o p r i a t e .  
F e r r e l l  v. B a x t e r , 484 P . 2 d  2 5 0  ( A l a s k a  1971) . S e e  I n s t r u c t i o n  

3.04 .

T h e  A l a s k a  S u p r e m e  C o u r t  h a s  n o t  d e c i d e d  t h e  e x t e n t  to 
w h i c h ,  if a t  all, this i n s t r u c t i o n  is a p p r o p r i a t e  i n  c a s e s  
i n v o l v i n g  a m i n o r ' s  n e g l i g e n c e .  S e e  c o m m e n t s  a n d  u s e  n o t e s  to 

I n s t r u c t i o n  3 . 0 3 B .  ----------  ------------------

R E V IS E D  1 9 8 8 '



3 . 1 4  G RO SS N E G L IG E N C E  D E F IN E D

I w i l l  n o w  d e f i n e  g r o s s  n e g l i g e n c e  for y o u .  A  p e r s o n  

w a s  g r o s s l y  n e g l i g e n t  if: (1) t h a t  p e r s o n ' s  a c t  o r  f a i l u r e  to

a c t  c r e a t e d  a n  u n r e a s o n a b l e  r i s k  o f  h a r m  t o  a n o t h e r ;  a n d  (2) if 

e i t h e r  t h a t  p e r s o n  h a d  k n o w l e d g e  o f  f a c t s  t h a t  w o u l d  d i s c l o s e  to 

a r e a s o n a b l e  p e r s o n  t h a t  t h e  a c t  o r  f a i l u r e  to a c t  i n v o l v e d  a 

h i g h  d e g r e e  o f  p r o b a b i l i t y  t h a t  t h e  h a r m  w o u l d  o c c u r ,  o r  t h e  

p e r s o n  k n e w  t h a t  t h e  a c t  o r  f a i l u r e  to a c t  i n v o l v e d  a h i g h  d e g r e e  

o f  p r o b a b i l i t y  t h a t  t h e  h a r m  w o u l d  o c c u r .

U s e  N o t e

T h i s  i n s t r u c t i o n  m u s t  b e  u s e d  w i t h  i n s t r u c t i o n  3.1 3 .

C o m m e n t

G r o s s  n e g l i g e n c e  is a c o n c e p t  l i t t l e  u s e d  in m o d e r n  
c o m m o n  la w .  A l t h o u g h  m a n y  j u r i s d i c t i o n s  i m p o s e  a g r o s s  
n e g l i g e n c e  s t a n d a r d  in b a i l m e n t  c a s e s ,  f o r  e x a m p l e ,  t h e  A l a s k a  
S u p r e m e  C o u r t  h a s  a d o p t e d  t h e  o r d i n a r y  n e g l i g e n c e  s t a n d a r d .  S e e  

I n d u s t r i e s  Inc. v. F o s s  L a u n c h  & T u g  C o . ,  5 6 0  P . 2d 393 ( A l a s k a’ 
1 9 7 7 )  .

T h e  d e f i n i t i o n  u s e d  in t h i s  i n s t r u c t i o n  w a s  d e r i v e d  

f r o m  L e a v i t t  v. G i l l e s p i e , 4 4 3  P . 2 d  61, 65 ( A l a s k a  1 9 6 8 ) .  S e e  

a l s o  I n s t r u c t i o n  3.03C.

R E V IS E D  1 9 8 8



A CTION S A N D  .S U IT S  IN  P A R T IC U L A R  C A S E S

(b) The. felonious conduct was a substan­
tial factor contributing to the injury or 
death, j •

(2) To estabhsh the defense described in 
this section, the defendant must prove be­
yond a reasonable doubt the fact that the 
person damaged was engaged in conduct that 
would constitute aggravated murder, murder 
or a Class A or a Class B felony. •

(3) Nothing in this section afFects any 
right of action under 42. U S.C. §1983. [1987 
c.774 §10) ,

30.090 Appointment of administrator 
of estate of .wrongdoer. If no probate of the 
estate of the wrongdoer has been, instituted 
within 60 ’ days from the death of the 
wrongdoer, the court, upon motion of the in­
jured person, or of the personal represen­
tatives of one meeting death, as stated in 
ORS 30.080, shall appoint an administrator 
of the estate of the wrongdoer.

30.100 Substitution of personal repre­
sentative as party defendant. In the event 
of the death ot a wrongdoer, as designated in 
ORS 30.080, while an action is pending, the 
court, upon, motion of the plaintiff, shall 
cause to be substituted as defendant the per­
sonal representative of the wrongdoer, and 
the action shall continue against such per­
sonal representative.

f* * 00"  ACTIONS BY GUEST PASSENGERS
30.110 [Repealed by 1361 c.578 §1 (30.115 enacted in 

lieu of 30.110 and 30.1201]

30.115 Aircraft axd watercraft guest 
passengers; definitions. No person trans­
ported oy the owner or operator of an air­
craft' or a watercraft as a guest without 
payment for such trar.soortatiou, shall have 
a cause of action for damages against the 
owner or operator for injury, death or loss, 
in case of accident, unless the accident was 
intentional on.the part of the owner or op­
erator or caused by the gross negligence or * 
intoxication of the owner or operator. As 
used in this, section:

■■ (1) "Payment" means a substantial bene-
■ fit in a material or business sense conferred
j upon the owner or operator of the convey-
I ance and which is a substantial motivating
J factor for the transportation, and it does not
1 include a mere gratuity or social amenity.
| (2) “Gross negligence" refers to negli-
f gence which is materially greater than the
| mere absence of reasonable care under the
j circumstances, and which is characterized by
i; conscious indifference to or reckless disre-
i gard of the rights of othors. (issi c.578 52 (tells
|  enacted in lieu of 30.110 and 30.120); 1979 c. ‘6 §7]
I 30,120 [Repealed by 1361 fc078 51 (30.115 enacted in
1 lieu e{ 30.110 ond 30.120)]

I  1993-:

30.130 Public carriers by aircraft and 
prospective aircraft purchasers. ORS
30.115 shall not relieve a public carrier by 
aircraft, or any owner or operator of aircraft 
while the same is being demonstrated to a 
prospective purchaser, of responsibility for 
any injuries sustained by. a passenger.

ACTIONS ON CERTAIN
CONSTRUCTION AGREEMENTS

30.140 Effect of indemnification pro­
vision in construction agreement. (1) Any 
provision in a construction agreement whicn 
requires a person to indemnify another 
against liability for damage arising out of 
death or bodily injury to persons or damage 
to property caused or contributed to by the 
negligence of the indemnitee in the design 
or by the sole negligence of the indemnitee 
in the inspection-, of the work that is the 
subject of the construction agr eement is en­
forceable only if the indemnitee secures or 
maintains insurance covering such risks for 
the protection of the indemnitor. In no event 
shall the indemnification, obligation under 
such provisions be greater than the limits of 
the insurance secured by the indemnitee.

(2) Notwithstanding subsection (1) of this 
section, any provision in a construction 
agreement which requires a person or that 
person's surety or insurer to indemnify an­
other against liability for damage arising out 
of death or bodily -injury to persons or dam­
age to property caused by the sole negligence 
of the. indemnitee is void.

(3) As used in this section, “construction 
agreement" means any written agreement for 
the construction, alteration, repair, improve­
ment or maintenance- of any- building, high­
way, road excavation or other structure, 
project, development or improvement at­
tached to reel estate including moving, dem­
olition or tunneling in connection therewith. 
No provision of this section shall be con­
strued to apply to a "railroad" as defined in 
ORS 763.010. (1973 c.570 §§1, 2; 1987 c.774 §25]

ACTIONS FOR DEFAMATION
30.150 Liability of radio or television 

station personnel for defamation. (1) The 
owner, licensee or operator of a radio or 
television broadcasting station, and the 
agents or employees of the owner, licensee 
or operator, shall not be liable for any dam­
ages for any defamatory statement published 
or uttered, in a radio or television broadcast, 
by one other than the owner, licensee or op­
erator, or agent or employee thereof, unless 
it is alleged and provedf by the complaining 
party that the owner, licensee, operator, 
agent or employee failed to exercise due. care

5-51
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FIS C A L  N O T E

S T A T E  O F  ALASKA B IL L  N O . H E  360
1994 L E G ISL A T IV E  SE SSIO N

ANALYSIS CONTINUATION:

This bill amends AS 0 9 .6 5  to provide that an owner or operator of an aircraft or watercraft is not liable fo 
civil damages of a person being transported in the owner's or operator's a ircraft or watercraft if the owner or operator i: 
not being compensated fo r the transportation.

This exemption from liability would not apply to a civil action fo r damages resulting from:

(1) gross negligence or reckless or intentional m isconduct:

(2) an act or omission of an owner or operator of an aircraft w ho is a common carrier; or

(3) an act or omission of an owner or operator of an aircraft tha t occurs while demonstrating an aircraf
to a prospective buyer.

Because transportation on state aircraft or w atercraft is fo r official business only, there w ill not be a fisca 
impact fo r the state, either in the form  of a savings or added cost. The department does note, however, that the bill wi 
have the effect o f exempting owners and operators of sport fishing charter watercraft from  civil liability fo r damage: 
suffered by passengers transported free of charge. For example, gratis fishing charters are frequently offered as part o 
promotional programs and donated as prizes in fish derbies and charity raffles.

P * a e  _ l _  o f  _ 2 _
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OPERATING EXPENDITURES FY 95 FY 96 FY 97 FY 98 FY 99 FYOO
PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS, CLAIMS 0 0 0 0 0 0
MISCELLANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL EXPENDITURES 0 0 0 0 0 0

CHANGE IN REVENUES ( ) 0 0 0 0 0 0

FUND SOURCE
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipls 0 0 0 0 0 0
1006 GF/MHT1A 0 0 0 0 0 0
Olher 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
Estimate of current year (FY 34) coat: $ _0 
POSITIONS
FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

ANALYSIS: (Attach a separate page i necessary.)

Prepared by: Wendy Mulder, Commissioner's office Phone: 465-2500
Division: DCED Date:
Approved by Commissioner Paul Fuhs_________  ___________________________
Agency: Commorce and Economic Development s_______________ Dale: rs - 2  r-
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