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1994 LEGISLATIVE SESSION

February 14,1 994.
"An Act relating to violations of laws bv

Revision Date:
Title:

luveniles."

Sponsor: Representative Bunde

Requestor: Representative Bunde

EXPENDITURES/REVENUES:

OPERATING FY 95

! PERSONAL

i TRAVEL

1 CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REVENUE

FUNDING:

1002 Federal
1003 GF Match
1004 GF

1005 GF/Program
1006 GF/MHTIA
OTHER

TOTAL
POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSIS:
Please see the attached analysis.

FY 96

FISCAL NOTE

Department Affected:

BRU:

Component:

COMPONENT SERIAL NO.

FY 97

(Attach a separate page if necessary.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 336
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill amends AS 47.10.010 to provide that a minor who is at least 13 years of age at the time of an offense
is committed and is arraigned shall be charged, prosecuted, and sentenced in the superior court in the same manner as
adult if, at any time during the commission of the offense, the minor has possession of a firearm or a knife and used or
threatened to use the firearm or knife during the commission of the offense. In effect, the bill would automatically waive
juveniles 13 years of age and older to adult court if they use or threaten to use a firearm or knife in the commission of an
offense. This would include both felonies and misdemeanors.

The bill does not include any provision to return ajuvenile to the juvenile justice system in the event the required
element of the use or threatened use of a firearm or knife is not upheld at trial. The bill also does not contain any provision
that would allow ajuvenile to attempt to prove amenability to treatment in the juvenile justice system. Consequently,
waiver to adult court would be absolute

Current information from the Division of Family and Youth Services indicates that the incidence of crimes involving
weapons and juveniles in this age group is about 60 per quarter, or 240 weapons crimes per year. However, these
statistics do not indicate what weapons were used. For instance, vehicles, boots, tools and other implements are
considered weapons for assaults that result in serious injury or death. Furthermore, it appears that many of the recorded
lower level weapon misconduct charges involving juveniles are for possession of a firearm without the permission of a
parent or guardian, or misuse of firearms. Nearly half of the weapons-related charges in the DYFS incidence survey include
charges of this nature. We therefore believe that the number of new offenses that will be referred to prosecutors if these
juveniles are automatically waived to adult court will be less than 120 offenses per year.

When spread between various locations, this caseload is not sufficient to warrant fiscal note costs. In the face
of the already growing criminal caseload, we are concerned with the cumulative effect of changes in the criminal law that
add to that caseload. Taken alone they do not indicate an impact. But, taken together with other changes, they add new
burdens to the state's already overburdened prosecution staff. We do note, however, that there could be a fiscal impact
for the Department of Corrections.

Page 2 of 2



FISCAL NOTE
STATE OF ALASKA BILL NO. HB 336
1994 LEGISLATIVE SESSION

rovinion 0 « i0 : Oopt. AKociod: I-Icalth and Social Services
tkib: An Act Relating to Violations of Lawn By JuiaRU: Family & Youth Services
Componont: ~ McLaughlin Youth Center
Sponsor: Rcprescentative(s) Bunde & Olbers
Rouuaotor: HollSC HES" COMPONENT SERIAL NO. 0264
Expenditures/Revenues: (Thouoando of Dollars)
3 "ERATING FY95 FY96 FY97 FYos FY99 FY0O
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND S STRUCTURES
GRANTS, CLAIMS

MISCELLANEOUS
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

1CAPITAL EXPENDITURES

1CHANGES IN REVENUES

FUND SOURCE (Thouianda of Qollara)
1002 Fodoral Rocolpta 1

1003 GF Match

1004 GF

1006 GF/Program Rocolpta

1006 GF/MHTIA

Othor
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact: 0.0
ANALYSIS: (Attach a separate page if necessary)

This bill would automatically waiv ~ jadult court any juvenile age 13and above who is arraigned for an offense during
which the juvenile possessed an ..ireatened to use a knife or firearm. There will be no fiscal impact on the Department.

Prepared by: Deborah R. Wing, Director/A\ 70~ " Phone: 465-3191
Division: Division of Family & Youth Services (f Date: 01/24/94
/Approved by Commissioner: Margarets*. Lowe. M. Ed.. Ed. S. Date: / - !/
Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution Information call the Governor’s Legislative Office

(r*v iofl»)MA«nojd»/Den Page 1 of
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FISCAL NOTE

STATE OF ALASKA

1994 LEGISLATIVE SESSION

Ravioion 0»io:

DILL NO. HB 336

n.oi. Aiiociod: Health and Social Services

Titio:

Family & Youth Services__

An Act Relating to Violations of Lav/s sru:

componom:  Fairbanks Youth Facility

0265

By Juveniles
Spomor:
Reauontor:

Representative®) Bunde & Olbcrs

House HESS COMPONENT SERIAL NO.

(Thousands of QOollara)

Expenditures/Revenues:
FYov FYo8

OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEQUS
TOTAL OPERATING

FY95 FY96 FY99 FYOO

0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES

CHANGES IN REVENUES

FUND SOURCE

1002 Federal RocolpU
1003 GF Match

1004 GF

1005 GF/Prooram Rocolpta
1006 GF/MHTIA

Othor

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

(Thouflando of Oollaru)

0.0 0.0 0.0 0.0 0.0

Estimate of current year (FY94) impact: None

ANALYSIS:  (Attach a separate page if necessary)

This bill would automatically waive to adult court any juvenile age 13and above who is arraigned for an offense during

0.0

0.0

which the juvenile possessed and threatened to use a knife or firearm. There will be no fiscal impact on the Department.

Prepared by: Deborah R. Wing, Director/Cj4 £ -"£/ k- . Phone: 465—3191
Division: Division of Family & Youth Services Q Date: 01/24/94
Approved by Commissioner: M. Date: /-¢ S S
Agency: Department ofHealth & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR 3 LEGISLATIVE OFFICE
For further distribution information call the Governor®"s Legislative Office
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Hovlalon O nto :
Tit®: An Act Relating To Violations of Laws
By Juveniles

Representative®) 3undc & Olbcrs
Rnquootor: House HESS

Expenditures/Revenues:

OPERATING FY95 FY96
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND S STRUCTURES

GRANTS. CLAIMS

MISCELLANEQUS

TOTAL OPERATING 0.0 0.0

CAPITAL EXPENDITURES
CHANGES IN REVENUES

1002 Fodoral Rocolpta

1003 GF Match

1004 GF

1006 GF/Prooram Rocolpts

1006 GF/MHTIA

Othor

TOTAL 0.0 0.0

FULL-TIME
PART-TIME
TEMPORARY
Estimate of current year (FY94) impact: 0.0

ANALYSIS:  (Attach a separate page if necessary)

BILL NO. I-IB 336

Oopt. Aiioctod: Health and Social Services
brU: Family & Youth Services
Componont:  Nome Youth Facility

COMPONENT SERIAL NO. 0266

(Thousand!) of Dollars)
FY97 FYo8 FY99

0.0 0.0 0.0

€0 0.0 0.0

FYOO

This hillwould automatically waive to adult court any juvenile age 13 and above who is arraigned for an offense during
which the juvenile possessed and threatened to use a knife or firearm. There will be no fiscal impact on the Department.

Prepared hy: Deborah R. Wing. Director

Division: Division of Family & Youth Services Date: 01/24/94
Approved by Commissioner: MargaretR. Lowe. M.Ed., Ed. S. Date: /-c3S~ 7%/
Agency: Department of Health & Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR®"S LEGISLATIVE OFFICE

Phone: 465-3191

For further distribution Information call the Governor®s Legislative Office

(RK\V03)BAN.nojcks/DeR
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION
Revision Datu: ' S
Title: An Act Relating To Violations of Laws

By Juveniles

Raauaitor: House HESS

Expenditures/Revenues!
OPERATING
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES

EQUIPMENT

LAND a STRUCTURES
GRANTS. CLAIMS
MISCELLANEQOUS
TOTAL OPERATING

FY95 FY96

0.0 0.0

CAPITAL EXPENDITURES
CHANGES IN REVENUES

1002 Federal Rocolpta
1003 GF Match

1004 GF

1005 GF/Proaram Rocolpta
1006 GF/MHTIA

Othor

TOTAL

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY

0.0 0.0

r

Estimate of current year (FY94) impact: 0.0

ANALYSIS:  (Attach a separate page ifnecessary)

BILL NO. IIB 336

Ooot. Ailocmd: Health and Social Services
SRU: Family & Youth Services
Compononl.  Johnson Youth Center

COMPONENT SERIAL NO. 0267

(Thousands of Dollars)

FY97 FYO8 FYO0O

FY99

0.0 0.0 0.0

0.0 0.0 0.0

This bill would automatically waive to adult court any juvenile age 13and above who is arraigned for an offense during
which the juvenile possessed & threatened to use a knife or firearm. There will bo no fiscal impact on the Department.

Prepared by:
Division:

Deborah R. Wing, Director/
Division of Family & Youth Services

& Ccrur—
MargaretR. Lowe, M. Ed., Ed.S.

Approved by Commissioner:

Phone: 465-3191
3 Date: 01/24/94
Date

Agency: Department of Health & Social Services
PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR"S LEGISLATIVE OFFICE
For further distribution information call the Governor®s Legislative Office
(P 10/83)EMPojds/DR Page 1 of
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 336
1994 LEGISLATIVE SESSION

Rovlolon Oato: Copt. Aifoetod: Health and Social Services
Titlo: An Act Relating to Violations of Laws bru: Family & Youth Services
By Juveniles Compononl:  Bethel Youth Facility
Sponsor: Representative®) Bunde & Olbcrs
Roquootor: House .HESS COMPONENT SERIAL NO. 0268
(Thousands of Qollara)

OPERATING FY95 FY96 FY97 FY98 FY99 FY0O

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LANO & STRUCTURES

GRANTS. CLAIMS

MISCELLANEOUS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES |
CHANGES IN REVENUES [ [

FUND SOURCE (Thouoands of Dollars)

1002 Fodoral Rocoipta

1003 GF Match

1004 GF

1005 GF/Proflram Rocoipta

1000 GF/MHTIA

Othor

TOTAL 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEM PORARY

Estimate of current year (FY94) impact: 0.0

ANALYSIS:  (Attach a separate page if necessary)

This bill would automatically waive to adult court any juvenile age 13and above who is arraigned for an offense during
which the juvenile possessed & threatened to use a knife or firearm. There 'will be no fiscal impact on the Department.

Prepared by: Deborah R. Wing. Dirccto: Phone: 465-3191

Division: Division of Family & Youth Services Date: 01/24/94
$

/Approved by Commissioner: MargaretjjL Lowe, M. Ed., Ed. S. Date: /'

Agency: Department of Health &. Social Services

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR 3 LEGISLATIVE OFFICE
For further distribution information call the Govemor 3 Legislative Office

R 10/3)UflanojdB/OR Page 1 of
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Date Referred: January 10, 1994 FURTHER REFERRALS: J%?Linag

Date of Committee Action:
The HEALTH, EDUCATION AND SOCIAL SERVICES Committee considered: HB 336

HDUSE BILL NO. 336 MINORS COMMITTING CRIMES W/ GUNS & KNIVES

"An Act relating to violations of laws by juveniles.”

RECOMMENDATIONS: | ]'he same title
be replaced with <2S WS B L5S) _PY anew title

[ ] have attached amendments(s)

[ ]do pass
[ ] do not pass
[ ] no recommendations

[ individual recommendations
[ ] additional referral to the Committee

ADOPTS: letter of Intent

ATTACHES NEW FISCAL NOTE(s): (@) APPROVES PREVIOUS: DeptiDate)
[>] fiscal impact, [ ] fiscal note(s)

(m/ zero fiscal note [ ] zero fiscal note(s)

IONNGLDRES



FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

Revision Date:

Title: "An act relating to violations

nf laws hy juveniles."
Sponsor: Rnn. Rnnrie

Requestor: H. HES ~

Dept. Affected:

Component:

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0

CAPITAL 0.0 0.0

REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Propram Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 0.0
Estimate of current year (FY 94) impact: $
POSITIONS:

FULL-TIME

PART-TIME

TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact anticipated.

Prepared By: Francis C. Allan

Division: Aadka State Tr(xms /

Approved by Commissioner:

Agency: Rinhard-T”Burrnn. Dent, nf Puhlic Safety

FY 97

0.0

0.0

0.0

BILL NO: .M B336

Puhlir. Safety

Alaska State Troopers

PRtarhmfinfs

COMPONENT SERIAL NO. 799

FY 98 FY 99 FY 00

0.0 0.0 0.0

0.0 0.0 0.0

0.0 0.0 0.0

Phone: .J9Q712fi&5fia.l.
Date: 02/24/94

Date: 02/24/94

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

< 11/
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FISCAL NOTE

STATE OF ALASKA
1994 LEGISLATIVE SESSION

BILL NO: CSHB 336IHES1

Revision D ate: Dept. Affected: Puhlir. Safety

Title: "An act relating to violations BRU: Motor Vehicles
nf laws hy juveniles."--------------memeue Component:

Sponsor: Rap. Bunde

Requestor: H. HES COMPONENT SERIAL NO. 500

EXPENDITURES/REVENUES: (Thousands of Dollars) (inflation not included)

OPERATING FY 95 FY 96
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT
LAND & STRUCTURES
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING 0.0 0.0

CAPITAL 0.0 0.0

REVENUE FUND SOURCE:

FUNDING: (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

Other

TOTAL 0.0 0.0
Estimate of current year (FY 94) impact: $
POSITIONS:

FULL-TIME
PART-TIME
TEMPORARY

ANALYSIS: (Attach a separate page if necessary.)
No fiscal impact anticipated.

Prepared By: Juanita Henslev

FY 97 FY 98 FY 99 FY 00
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0

Phone: . 465;4361

Division: Mntnr Vehicles //_

Approved by Commissioner:

Date: 02/28/94

Agency: RicharffLyBurtnn. Dent, of Public Safety
PREPARER TO PROVIDE ALt"DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

PV ii/82
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FISCAL
STATE OF ALASKA

1994 LEGISLATIVE SESSION

03/01/94
Relating to Disclosure of Information

Revision Date:
Title:

About Minors
Sponsor:
Requestor:

Rcprescntative(s) Bunde & Olberg
House Jud

OPERATING FY95 FY96
PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EOUIPMENT

LAND S STRUCTURES

GRANTS. CLAIMS

MISCELLANEOQOUS

TOTAL OPERATING 0.0

CAPITAL EXPENDITURES
CHANGES IN REVENUES

FUND SOURCE

1002 Fodoral Receipts
1003 GF Match

1001 GF

1005 GF/Program Rocoipts
1006 GF/MHTIA

Other

TOTAL

(4.617.3)*
(4,617.3)*
9.234.6 *

0.0

rULL - TIME
PART-TIME
TEMPORARY

Estimate of current year (FY94) impact:

Agency:

Depanmc.it of Health & Social Services

0.0 |

(4,617.3)
(4,617.3)
9,234.6

0.0

NOTE

Dopt. aiiociod:
BRU:
Component:

component

FY97

0.0

BILL NO. CS 1-1B336 (I-1ES)

Health and Social Services

Purchased Services, Family & Youth Sve:
Residential Child Care. Foster Care,
DFYS SCRO, NRO, SERO, Central Off
serial no. 0252,253,254.255,258.259

FY98 FY99 FYO0O

0.0 0.0 0.0

(Thousands of Dollars)

9,234.6

0.0

(4,617.3)1
(4,617.3)1

(4,617.3)!
(4.617.3)!
1 92346

(4,617.3)
(4,617.3)
9.234.6

(4,617.3)
(4,617.3)
9,234.6 |

0.0 0.0

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR 3 LEGISLATIVE OFFICE
For further distribution information cedi the Governor®s Legislative Office

(Rov i) Fimrnoxi/DR

H:\FIN\123R34\950PBGT\FISNOTE\HB336REV

Page 1



FISCAL NOTE
STATE OF ALASKA BILL NO. CSHB 336 fHESI

1994 LEGISLATIVE SESSION

Revision Date: February 28. 19F4 Department Affected: Department of Law
Title: "An Act relating to disclosure of information BRU: Prosecution
about minors." Component: _AJ

Sponsor: Representative Bunde
Requestor: Representative Bunde COMPONENT SERIAL NO. 0085 through 0090

EXPENDITURES/REVENUES:

OPERATING FY 95 FY 96 FY 97 FY 98 FY 99 FY OG
PERSONAL
TRAVEL
CONTF ACTUAL
SUPPLIES
EQUIPMENT
LAND &
GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE

FUNDING:

1002 Federal

1003 GF Match

1004 GF

1005 GF/Program

1006 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0- -0-
POSITIONS:

FULL-TIME -0- -0- -0- -0- -0- -0-
PART-TIME

TEMPORARY

Estimate of current year (FY94) impact: -0-

ANALYSIS: (Attach a separate page if necessary.)
Please see the attached analysis.

Kii,J 0N - 1
Prepared b)/ RichardT. Peaues. Director Phone: 465-3672
Division: Administrative Services. Division r\ i n | Date: February 28. 1994

Approved by Commissioner: Bruce M. Botelho. Attorney General
Agency: Department of Law Date: February 28. 1994

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
Rev 11/93 paae _1 of 3



FISCAL NOTE

STATE OF ALASKA BILL NO. CSHB 336 fHES)
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

The HES Committee Substitute for HB 336 totally revises the bill, including the title, to drop any reference to
waiving juveniles 13 years of age and older to adult crime if they commit an offense and used or threatened to use a
firearm or knife in the commission of the offense. Instead, the committee substitute would amend AS 47.10.090, which
provides for the confidentiality of juvenile records, to provide that the AS 47.10.090 Ilimitations of disclosures of
information do not apply to a minor 13 years of age and older who commits an offense and possessed a firearm or knife
at the time the offense was committed, and who used or threatened to use the firearm or knife during the commission of
the offense.

The Department of l.aw would not usually be involved in the disclosure process and, consequently, there should
not be afiscal note for the department. We hasten to add, however, that there could be a significant and substantial fiscal
impact for the Division of Family and Youth Services (DFYS) in the Department of Health and Social Services. Up to
$4,000,000 annually in federal funds received by DFYS could be jeopardized if the bill is adopted. That is because Sec.
471.(a)(8) of the Social Security Act appears to prohibit the disclosure of juvenile information on the categorical basis
required by the bill. We have attached a copy of Sec. 471, and suggest that DFYS be contacted for its comments.

Page 2 of 3



payments under this part,
Secretar)y which—

sociai .security aot- j 40> 055

Sbo. 471. K42 U.S.C, 6711 (a) In ©rdor for a Stale to be oUKIblo for
it sliall have a plan approved by the

provides for foster care maintenance payments in ac-
cordance with section 472 arid fcr adoption assistance in accord-
ance With Bection 478;

(2) provides that tho State agency responsible for Adminis-
tering the program aulhorired’by part B of Uils Utlo shall
administer, or supBrvloo the administration of, the program
authorized by this part;

(3) provides that the plan shall he In .effect in all political
subdivisions of the State, and, If administered by them, be
mandatory upon them;

(4) providco that the State shall assure that tlio programs at
the local level assisted under this part will be Coordinated with
the programs at tho State or local level assisted under parts A
and fl of this title, under title XX of this Act, and under any
other appropriate provision of Federal law;

(5) provides that the State will, In the administration of Its
programs under this part, use such methods relating to the
establishment and maintenance of personnel standards on a
merit basis os are found by the Secretary to bo necessary for the

oper and efficient operation of the programs, except that tho

crotary shall exercise no authority with respect to the selec-
tion, tenure of office, or compensation of any Individual em-
ployed In accordance with ouch methods;

(6) provides that tho 8tale agency referred to In paragraph (2)
(hereinafter In this part referred to as the "State agency™) will
mohe such reports, In ouch form and containing such informa-
tion as the Secretary may from time to time require, and comply
with such provisions as tno Secretory may from time to time find
necessary to assure the correctness and verification of bucli
reports;

Cl) provides that the State agency will monitor and conduct
periodic evaluations of activities carried out under this part;

(8) provides safeguards which restrict the use of or disclosure

of information concerning individuals assisted under the Stele
plan to purposes directly connected with (A) the administration
of the plan of the State approved under this pert, tho plan or
program of the State under part A, B, or D of this title (including
activities under part F)* or under title I, V, X, XIV. XVI (as in
effect in Puerto Rico, Guam, and the Virgin Islands), XIX. or
XX, or the supplemental security income program established”
title XVI, (B) any investigation, prosecution, or criminal or civil
proceeding, conducted in connection with the administration of
any such plan or program, (O the admlniatoation of any other
Federal or fedierally assisted program which provides assistance,
lit cash or in kind, or services, directly to individuals on the basis
of need,'M(D) any audit or similar activity conducted in connec-

85

BILL NO. CSHB 336 (1HCS)

6 SOCIALSECURITY ACT-ttfkaKCwilL)

lion with tho administration of any such plan or progrum by any
governmental agency which in authorized by law to conduct such
audit or activity, and (E) reporting nnd providing information
unsuant to paragraph (9) to appropriate authoritlea with rcspoct
E) known or suspected child abuse or neglect” * end the safe-
guards so provided shall prohibit disclosure, to any committee or
legislative body (othor than nn agency referred to in clause (D)
with respect to an activity referred to in such clause), of any
Information which identifies by namo or address any such
applicant or recipient; except that nothing contained -herein
onall preclude a State from providing standards which restrict
disclosures to purposes more limited than tliooe specified herein,
or which, in the case of adoptions, prevent disclosure entirely;
(9) provides that the State agency will—
(A) report to an appropriote agency or official, known or
suspected instances of physical or mental injury, sexual
abuse ir exploitation, or negligent treatment or maltreat-

mont of a child receiving aid under part B or this part under-

drcumfetanced which indicate that the child's health or
welfare Is threatened thereby; and
(B) provide such information with reaped to a situation
described In subparagraph (A) as the State agency may
have;,r
(10) provides for tho establishment or designation of a State
authority 6r authorities which shall be responsible for esteb-

_ “.llshing and maintaining standards for foster family homes and

y*o0al Mn*
mqqth@b fr? \[U“ mtyer\d We

child care institutions which are reasonably in accord with
recommended standards of national organizations concerned
with standards for such institutions or homes, including stand-
ards related to admission policies, safety, sanitation, ana protec-
tion of civil rights, nnd provides that the standards so estab-
lished shall be*applied by the State to any foster family home or
ctr]]_ild_clate institution receiving funds under this part or part B of
this title;

(11) provides for periodic review of the standards referred to in
tho preceding paragraph nnd amounts paid as foster care main-
tenance payments and adoption assistance to assure their contin-
uing appropriateness;

(12) provides for granting an opportunity for a fair hearing
before tha State agency to any individual whose claim for
benefits available pursuant to this part is denied or is not acted
upon with reasonable promptness;

(18) provides that the Stale shall arrange for a periodic and
independently conducted audit of the programs assisted under
this port and part B of this title, which shall be conducted no less
frequently than once every three years;

ind** and iubpaiBgruph i&, Djiplicotilr la krnrfiu tur
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CS FOR HOUSE BILL NO. 336( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES BUNDE, Oiberg

A BILL
FOR AN ACT ENTITLED

"An Act relating to disclosures of information about minors."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.25.120 is amended to read:
Sec. 09.25.120. PUBLIC RECORDS; EXCEPTIONS; CERTIFIED COPIES.
(@) Every person has a right to inspect a public record in the state, including public
records in recorders’ offices, except
(1) records of vital statistics and adoption proceedings which shall be
treated in the manner required by AS 18.50;
(2) records pertaining to juveniles, unless disclosure of a record has
been explicitly authorized bv law;
(3) medical and related public health records;
(4) records required to be kept confidential by a federal lav/ or
regulation or by state law;

(5) to the extent the records are required to be kept confidential under

CSHB 336( )
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20 U.S.C. 1232g and the regulations adopted under 20 U.S.C. 12329 in order to secure
or retain federal assistance; and

(6) records or information compiled for law enforcement purposes, but
only to the extent that the production of the law enforcement records or information

(A) could reasonably be expected to interfere with enforcement
proceedings! [,]

(B) would deprive a person of a right to a fair trial or an
impartial adjudication! [,]

(C) could reasonably be expected to constitute an unwarranted
invasion of the personal privacy of a suspect, defendant, vicdm, or witness!

(D) could reasonably be expected to disclose the identity of a
confidential source! [,]

(E) would disclose confidential techniques and procedures for
law enforcement investigations or prosecutions! [,]

(F) would disclose guidelines for law enforcement investigations
or prosecutions if the disclosure could reasonably be expected to risk
circumvention of the law! [,j or

(G1 could reasonably be expected to endanger the life or
physical safety of an individual.

(b) Every public officer having the custody of records not included in the
exceptions set out in (a) of this section shall permit the inspection, and give on
demand and on payment of the fees under AS 09.25.110 - 09.25.115 a certified copy
of the record, and the copy shall in all cases be evidence of the original.

(c) Recorders shall

(1) permit memoranda, transcripts, and copies of the public records in
their offices to be made by photography or otherwise for the purpose of examining
titles to real estate described in the public records, making abstracts of title or
guaranteeing or insuring the titles of the real estate, or building and maintaining title
and abstract plants; and

(2) [SHALL] furnish proper and reasonable facilities to persons having

lawful occasion for access to the public records for those purposes, subject to

CSHB 336( )
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reasonable rules and regulations, in conformity to the direction of the court, as are
necessary for the protection of the records and to prevent interference with the regular
discharge of the duties of the recorders and their employees.
* Sec. 2. AS 47.10.090(a) is amended to read:
€)) The court shall make and keep records of all cases brought before it. The
court’s official records may be inspected only with the court’s permission and only by
persons having a legitimate interest in them. Except as required in (d) of this
section, all [ALL] information and social records pertaining to a minor and prepared
by an employee of the court or by a federal, state, or municipal [CJTY] agency in the
discharge of the employee’s or agency’s official duty, including driver’s license action
under AS 28.15.185, are privileged and may not be disclosed directly or indirectly to
anyone without the court’s permission. [HOWEVER, A STATE OR CITY
LAW-ENFORCEMENT AGENCY SHALL DISCLOSE INFORMATION
REGARDING A CASE WHICH IS NEEDED BY THE PERSON OR AGENCY
CHARGED WITH MAKING A PRELIMINARY INVESTIGATION FOR THE
INFORMATION OF THE COURT. THE COURT SHALL FORWARD A RECORD
OF ADJUDICATION OF A VIOLATION OF AN OFFENSE LISTED IN
AS 28.15.185(a) TO THE DEPARTMENT OF PUBLIC SAFETY, IF THE COURT
IMPOSES A LICENSE REVOCATION UNDER AS 28.15.185.] Within 30 days of
the date of a minor’s 18th birthday or, if the court retains jurisdiction of a minor past
the minor’s 18th birthday, within 30 days of the date on which the court relinquishes
jurisdiction over the minor, the court shall order sealed all the court's official records,
information and social records pertaining to that minor, as well as records of all
driver’s license proceedings under AS 28.15.185, criminal proceedings against the
minor and punishments assessed against the minor except for traffic offenses. A person
may not use these sealed records for any purpose except that the court may order their
use for good cause shown or may order their use by an officer of the court in making
a presentencing report for the court.
* Sec. 3. AS 47.10.090(c) is amended to read:
(© A person who violates a provision of (a) or (b) of this section is guilty of

a misdemeanor, and upon conviction is punishable by a fine of not more than $500 or

CSHB 336( )
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by imprisonment for not more than one year, or by both.
* Sec. 4. AS 47.10.090 is amended by adding new subsections to read:
(d) Notwithstanding the limitations on disclosures of information under (a) and
(b) of this section,

(1). a state or municipal law enforcement agency shall disclose
information regarding a case involving a minor that is brought under AS 47.10.010 -
47.10.142

(A) to a person or agency charged with making a preliminary
investigation for the information of the court, if that information is needed by
the person or agency;

(B) to any person upon request, but a disclosure under this
subparagraph

(i) is limited to information relating to the facts or
circumstances of the violation of the criminal law of the state or
municipality for which the minor may be adjudicated a delinquent
minor under AS 47.10.010(a)(1); and

(i)  may not include the name of, picture of, or
information specific to the minor unless disclosure of that information
is authorized by (b) of this section or other law; and

(2) if, in the adjudication of a violation of an offense listed in
AS 28.15.185(a), the court imposes a license revocation under AS 28.15.185, the court
shall forward a record of the adjudication to the Department of Public Safety.

(e) The limitations on disclosures of information under (a) and (b) of this
section do not apply to a minor who

(1) was at least 13 years of age at the time the offense was committed;

(2) possessed a firearm or a knife at any time during the commission
of the offense; and

(3) used or threatened to use the firearm or knife during the

commission of the offense.

CSHB 336( )
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CAPITOL ROOM 112
OFFICE (907) 465-4843
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Aouse of Eepresentatibes

SPONSOR STATEMENT

HB 336
“An Act relating to violations of laws by juveniles.”

This state is experiencing a rise in juvenile crime. Many crimes are committed
by youngsters not more than 13 years old who have armed themselves with
knives and guns. The escalation of juvenile crime is not acceptable. Those
juveniles who wish to violate the law must also take full responsibility for their
actions and pay the consequences.

This proposed legislation would have minors ages 13 and older tried as adults if
they commit a crime using a gun or a knife. To date, the privacy of a juvenile is
protected when a crime is committed. The records of the case are not made
public. By bringing ajuvenile to adult court all records become public.
Juveniles would no longer be able to hide a criminal history.

Juveniles committing adult crimes with adult weapons should be just as

accountable as adults that commit crimes with weapons. HB 336 would create
this accountability. | urge your favorable consideration for HB 336.

SPONSOR STATEMENT



Division of legal services
LEGISLATIVE AFFAIRS AGENCY
4 = 2150 STATE OF ALASKA
ok g?g? b 10 S S e 4
op 3101 Jneaul, Alaska 09801-2
MEMORANDUM January 10, 1994
SUBJECT: House Bill 336 sectional analysis (Work Order No.
8-LS1372YJ)
TO: Representative Con Bunde

ATTN: Patti Swenson

FROM: Jack Chenoweth
Legislative
The measure proposes to amend fanner of handling minors 13 years of age or

older who commit an offense wh  *\n possession of a firearm or knife.

Bill section L The bill section proposes to add a new subsection, AS 47.10.010(e),
to the statute enumerating the jurisdiction of the court over certain minors who
commit offenses and as to whom a petition seeking adjudication of the minor as a
delinquent could be filed. The change proposed by this bill section is direct toward
minors at least 13 years of age at the time of commission of the offense who, in the
commission of the offense possessed a firearm or knife and used or threatened to use
the firearm or knife during the commission of the offense. As to those minors, the
statutory provisions applicable to filing petition seeking adjudications of delinquency
would be inapplicable. Instead, the minor would be charged, prosecuted, and
sentenced as an adult. The procedure would be applicable to the offense as to which
the minor\ us arraigned and to any additional offenses joinable to it under applicable
court rule.

Bill section 2: This uncodified section specifies that the change in bill section 1 is
applicable to offenses that are committed by minors who are to be prosecuted as
adults if the offense was committed after the bill’s effective date.

JBC:gc
94-010.glc

SECTIONAL ANALYSIS



WALTERJ. HICKEL, GOVERNOR

DEPARTMENT OF HEALTH AND

SOCIAL SERVICES P.0. BOX 110630
JUNEAU. ALASKA 99811-0630
DIVISION OF FAMILY AND YOUTH SERVICES PHONE: (907)465-3170

December 16, 1993

The Honorable Con Bunde
Alaska State Legislator

716 W. 4th. Suite 340
Anchorage, Alaska 99501-2133

Dear Representative Bunde:

Ms. Zantek, from your Anchorage office, requested information on
statewide juvenile referrals to DFYS. Our research analyst has
compiled 1information on the frequency of weapons and weapons
related referrals to DFYS. Enclosed are a set of graphics, a data
table and the list of referral offense types that are identified as
weapons or weapons vrelated. It is 1important to note that the
alleged offense types chosen are inferred to be crimes commitced
with a weapon, but may not truly involve the use of a weapon in all
cases. Also, weapons is a broadly defined term that can include a
variety of devices and/or objects that were involved in the
commission of a crime.

The information provided represents an alleged offense and does not
describe the outcome of the jJuvenile intake process. These
referrals are the initial charges which can then be changed based
on the examination of the available evidence.

The data extracted from the division®s information system, PROBERS3,
covers January 1991 through September 1993 and 1is presented in
calendar quarters. The age of the jJuvenile 1is calculated as a
function of the referral date and only juveniles 13 or older at
referral are included. The frequency counts and statistics include
the occurrence of multiple referrals on a juvenile. There were a
total of 640 referrals on 593 individuals in this study.

Quarterly data provides a better measure of trend, and with the
addition of a simple regression line, the existence of a trend can
be illustrated. Also included is an illustration of all referrals
during this time period as a comparison between weapons and weapons
related referrals versus all referrals. Please see attached
graphs.

As mentioned above, there were 640 referrals to DFYS for weapons
and weapons related type offenses. This group of referral types
grew at an average quarterly rate of approximately 3% over this
time period. Referrals for all types grew at an average quarterly
rate or approximately 2%. The average age juveniles referred for.
weapons~and weapons related offenses is 15.5 and remains consistent
across quarters. There does not appear to be any change 1in the

06-F111LH

WEAPONS & WEAPONS RELATED REFERRALS TO DFYS



ethnicity mix nor the male to female ratio across the quarters

studied. Demographics for the 640 referrals are described below.
AGE Total 640
13 49 8%
14 119 19%
15 136 21%
16 153 24%
17 178 28%
18 + 5 1%
ETHNICITY Total 640
AK Mat/Am 1 121 19%
Afro/Am 68 11%
Caucasian 384 60%
Hispanic 12 2%
Asian 10 2%
Other 19 3%
Unknown 26 4%
GENDER Total 640
Male 572 89%
Female 68 11%

Note that although a slight increase has occurred in weapons and
weapons related referrals compared to all referral types, the
increase appears to be consistent with the growth in the juvenile
population. It is possible to conclude, from this data, that the
same percentage of juveniles are committing crimes and with an
increasing juvenile population at about 5% per vyear, overall
referrals to DFYS are increasing proportionally.

Please let me know if you need clarification or additional
information.

Sinaerely,

"Deborah Wing
Director
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Weapons and Weapons Related

Referal Types Included

Code
AO01
A02
A70
A71
AT72
A73
A74
A80
EO1
E10
EII
E12
E20
E21
E22
E23
E24

Offense Description
Assault 1st

Assault 2nd
Manslaughter

Murder 1st

Murder 2nd

Negligent Homicide
Reckless Endangermnt
Robbery 1st

Furnish Explosives
Misconduc Weapon 1st
Misconduc Weapon 2nd
Misconduc Weapon 3rd
Posse Expios/Murder
Poss Explos A Fel
Posses Explos/B Fel
Posses Explos/C Fel
Posses Explos/A Misd

Referrals
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WALTERJ. HICKEL, GOVERNOR

DEPARTMENT OF PUBLIC SAFETY ‘Eﬂﬁﬁ%&x&@ﬁﬁ%’m
OFFICE OF THE COMMISSIONER P G0 A4

January p.!, 3,994

The Honorable Con Bunde

Alaska State Legislature

State Capitol, Room 112 L
Juneau, AK 99801-1182

Dear Representative Bunde:

As you review your copy of the/1992 Report on Crime 1in Alaska,
I am sure that you too will bss alarmed at the increased crimes
of violence that are occurring in our state.

What is even more alarming /1€ the numbers of young people
involved in committvgg sprjouR criminal offenses. Of those
arrested, youths >*""ars--artd:»Qder accounted for:

/16% of murders; )

/ 16% of rapes; 1
29% of robberies; |
16% of aggravated/Assaults; and
43% of larceny arrests.

Serious consideration must be given to passing a juvenile
waiver statuteland removing some of the restrictions which do
nothing more thkiwmke”it easy for young criminals to beat the
system by being treated as misunderstood victims instead of
the criminals many of them really are.

Boot camp legislation and a young offenders facility 1is badly
needed to augment and give additional space to DFYS and those
agencies who must deal with juveniles who need commitment.
McLaughlin Youth Center 1is totally inadequate to serve today"s
needs.

The state is long overdue for at least one, 1if not more, addi—
tional correctional facilities, especially in areas other than
the main population centers. There 1is a serious need for
regional minimum-to-medium security facilities in the North
Slope Borough, the Alaska Peninsula, and in Kodiak.

I hope we can stop talking about crime this year and really do
something about it before it is too late.

BACKUP INFORMATION



The Honorable Con Bunde
January 11, 1994
Page 2

I look forward to working with you, please call for any assis—
tance we may be able to give during the upcoming year.

Richard L. Burton
Commissioner

Enclosure



REPRESENTATIVE CON BUNDE glanka we HegtelatUL DURING SESSION.

CO-CHAIR HEALTH, EDUCATION STATE CAPITOL
& SOCIAL SERVICES JUNEAU, ALASKA 99801-1182

CAPITOL ROOM 112
OFFICE (907) 465-4843
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Cabbie shot by 13-year-old

WEST PALM BEACH, Fla. — A 13-year-

old girl shot a cab driver to death to

avoid paying-a $6 fare, police-said. The-
sixth-grader-was dry-eyed during ;
questioning Monday in the-,slaying of .-V.-CiO'
39-year-old:Yves Quettant; who’was shot-

rs, Just coid.;we’re,taiKing.aDout.

dblooded,’premeditated murdecY?>.?L
committed by a IS-yeapbld )
shaws'fto remorse, ".Sgt John,-English.
saidi Mt's.frigbtenihgn”uettMferY AN
slain,'after .
her friends at'-a _maquatudea’\mj"fe
s girl’s mgth~E saidiHfer*ught'enbqd”t

tHo chnntin”.'She'actea-li.
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1993 Logislaturo CS/CS/NID 91-C 2nd Engrossod

An net rolnting to weapons and firoarms;
authorizing a law enforcement agoncy to roloaso
the namo nnd addross of a minor who has boon
adjudicated guilty of an offonso involving
possession or uso of n firoarm; amonding s.
790.17, F.S.; prohibiting certain transfer to a
minor of a woapon, orwiectrio woopon)or
device'; prohibiting sale dFlransfor to a minor
of n firoarm nnd providing that a violation
constitutes a third-degree felony./ amending s.
790.175, F.S.; redefining the term "minor";
requiring that the purchaser of a firearm be
informed that it is unlawful to store or loavo
a firoarm within access of a minor or to
knowingly soil or transfer a firoarm to a minor
or a porson of unsound mind; amonding s.
790.18, F.S. ;L. prohibiting an arms donlor from
selling or transferring a firoarm or certain
other woapons to a minor) increasing the
penalty for a violation from a misdemeanor to a
felony; amonding s. 790.22, F.S. “prohibiting a
ntinor from possessing a firearm; providing
certain exceptions;jprohibiting adults-" "~\
y responsible for a minor from knowingly nnd
cwillfully permitting the minor to unlawfulliy*\
[ possess a firearm”™ providing ponaltios for a
| violation by an adult;|authorizing the court to
require that a paront participato in classos on
paronting education; authorizing community
sorvico hours in cortnin circumstances and

1
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roquiring tho ostnblishmont of circuit
community sorvico programs; providing ponaltios
for a violation by a minor; roquiring that n
minor charged with certain offonsos involving
tho uso or possossion of a firoarm bo detained
in socure dotontion unloss tho stato attornoy
authorizos tho minor's roloaso; providing for a
hearing within a specified poriod; providing
circumstances undor which tho court may ordor
that tho minor continue to bo hold in socure
detention; requiring the Dopartmont of Honlth
nnd Rehabilitative Services to collect cortnin
data and submit it to tho Division of Economic
and Demographic Research; requiring tho court
to ordor a minimum mandatory poriod of socuro
dotontion in addition to othor punishmonts
providod by law if the minor is found to hnvo
committod cortnin offonsos involving tho uso or
possossion of a firearm and is not committod to
a residential commitmont program of tho
Dopartmont of lloalth and Rehabilitative
Sorvicos; providing for mandatory revocation or
susponsion of tho driving privilogo if a minor
is found to have committed cortnin offonsos
involving the uso or possossion of a firearm;
providing for onhnncod penalties; providing for
tho soizuro and disposal of a firoarm used or
possossod unlawfully by a minor; providing that
such provisions aro supplomontal to cortnin
othor criminal sanctions; providing for tho

socuro dotontion of a minor chargod with a
2

CS/CS/lID 91-C 2nd Engrossod

words underlined aro additior
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1993 Lugislaturo L'S/CS/IIB 91-C 2nd Engrossod

1 violation of cortain provisions of clt. 790,

2 F.S., ponding a court hearing; amonding s.

3 790.23, F.S.; prohibiting folons, nnd juvonilos
4 found to havo committod a dolinquont act that
5 would bo a felony if committod by an adult,

6 from using or possessing a firoarm undor

1 cortnin conditions; providing exceptions;

a >iding ponaltios; amonding s. 790.25, F.S.;
9 limiting authorization for possossion in

10 private convoyanco to persons ovor 16;

1n directing tho Department of Hoalth and

12 Rohobilitativo Sorvicos to proparo and

13 dissominnto public sorvico announcements;

14 roquiring tho stato attorney to requost adult
15 prosucution of minors in certain circumstencos;
16 providing appropriations; providing offoctivo
17 datos.

IB

19 HIIEREAS, tho love affair botwoon juvonilos and firearms
2 has ronchod an all-timo high horo in Florida, and

pil HIIEREAS, tho courts, tho Legislature, and law

2 onforcomont cannot be tho solo solution to stom our rising

23 juvonilo crimo statistics, and

24 HIIEREAS, it is tho will of tho Legislature and all

25 Floridians that parental involvement, accountability, and

26 responsibility bocoine tho koy to solving our existing broken
27 juvonilo criminal justice systom, and

26 HMEREAS, it is tho will of Floridians all across this
29 groat stato of ours that juvonilos wio violate Inws pertaining
30 to tho illognl uso of firearms bo donlt with in a swift and
2l cortain and sovero mannor, and

3

CODING: Words stricken aro dolotions; words undorlinod aro additions

ENROLLED

1993 Logislaturo CS/CS/lID 91-C 2nd Engrossed

HMEREAS, it is timo for tho Govornor, tho President of
tho Sonato, and tho Speaker of tho Kouso of Representatives,
along with tho Ropublican loaders of tho Sonato and Mouse of
Roprosontativos, to seek roliof from our counterparts in tho
Unitod States Congross by cutting tho federally mandated ties
that bind us from curing our juvonilo crime probloms hero at
home, as said laws provont us from using strictor, harsher,

NOH, THEREFORE,

Bo It Enacted by tho Logislaturo of tho State of Florida:

1
2
3
4
5
6
7
8 and moro cortain penalties in dotaining Florida's Juveniles,
9
10
n
12

Section 1. Alay onforcomont agoncv may release for
mibUcfltivn t)i name end address of a child nho has boon
gonvig.tpd <f any offense involving possession or uso of a

Section 2. Soction 790.17, Florida Statutes, is
amanded to read:

790.17 Furnishing woapons to minors undor 10 yoars of
ago ar_persons of unsound mind and furnishing firearms to
minors undor 18 years of age prohlbitcd-;-otc.--

(1) A person who Hhoover sells, hires, bartors, lends,
transfers. or givos™any minor under 18 years of ago any
pistol, dirk, oloctric weapon or device, or othor arm-or
weapon, other than an ordinary pockotknife[Jwithout permission
of tho pijpor'™ parent or guardian of-such-minorj-or-tho-person
having-charge-of-such-minor, or sells, hiros, bartors, lends,
transfers. or gives to nny person of unsound mind an electric
woapon or device or any dangerous weapon, othor than an
ordinary pocketknifo, commits is-guilty-of a misdemeanor of

CODING: Words stricken oro dolotions; words undnrlined ore additions
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Ltho first degree, punishablo ns providod in 3. 775.082 or a. 1 purchase countor tho following warning in block lottors not

2 1775.083. 2 loss than 1 inch in hoight:

3 (2)(o) A porson may not knowingly or willfully soil or 3

4 transfer a flronrm to a minor undor 18 years of ago, excopt 4 “IT IS UNLAHFUL TO STORE OR LEAVE A FIREARM IN

5 that a person may transfer ownurshlp of a firoarm to n minor 5 ANY PLACE HITIIIN THE REACH OR EASY ACCESS or A

6 with permission of the parent or guardian. A porson who 6 MINOR UNDER 18 YEARS OF AGE OR TO KNOHINGLY

7 a felony of the third dooror. 7 SELL OR OTIIERHISE TRANSFER OHNERSHIP OR

O punishable as provided in s. 775.082. s. 775.083. or a. 0 POSSESSION OF A FIREARM TO A HINOR OR A PERSON

9 zzsji-Qfifu 9 OF UNSOUND MIND."
10 (b) The pnront or ouerdlan must maintain possession of 10
11 the firearm except pursuant to s. 790.22. 1 (3) Any porson or buslnoss knowingly violating a
12 Section 3. Section 790.175, Florida Statutes, is 12 requirement to provide warning undor this soction commits a
13 amonded to road: 13 misdomoanor of tho socond dogroo, punishable as providod in s.
14 790.175 Transfor or sale of firearms; required 14 775.082 or s. 775.083.
Is warnings; ponaltios.-- 15 (4)--As-usod-in-this-act;-tho-term-"minor"-means-any
16 <1) Upon tho retail commercial salo or retail transfor 16 purson-under-tho-age-of-16T
17 of any flronrm, the seller or transferor shall dolivoi- a 17 Soction 4. Section 790.18, Florida Stotutos, is
18 written warning to the purchasor or trnnsforoo, which warning 18 amondod to road:
19 states, in block letters not les3 than 1/4 inch in hoight: 19 790.10  Snlo or tronsfor of Selling arms to minors by j
20 2 dealers.--1t is unlawful for any donlor in arms to soil or
2 "IT IS UHLAHFUL, AND PUNISHABLE BY IMPRISONMENT 21 transfor to a minor minors any firoarm mpistol, Springfield r
2 AND FINE, FOR ANY ADULT TO STORE OR LEAVE A 2 rifle or other repeating rifle, bowie knife or dirk knife,
23 FIREARM IN ANY PLACE HITIIIN THE REACH OR EASY 23 brass knuckles, slungshot, or oloctric weapon or dovicoj
24 ACCESS OF A MINOR UNDER 18 YEARS OF AGE OR TO 24 and-overy porson who vlolatos violating this soction commits
25 KNOWINGLY SELL OR OIIIERHISE TRANSFER OHNERSHIP 25 shali-bo-guilty-of a felony misdemeanor bf tho socond first
26 OR POSSESSION 9r A FIREARM TO A MINOR OR A 26 dogree, punishable ns providod in s, 775.082., or s. 775.083"
27 PERSON OF UNSOUND HIND." 27 or 775.084. hzw
28 28 Soction 5. Soction 790.22, Florida Statutos, is
29 (2) Any retail or wholosulo storo, shop, or salos 29 amondod to, Tpod: o
30 outlet which soils firoarms must conspicuously post at onch 30 790.22 " Uso of BB guns, air or gas-oporatod guns, &
31 31 electric weapons or dovices;-er-firearms by minor child unde;
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16; limitation.; possession of firearms by minor undor 1B
nrohibitod: penalties.

(1) Thouso for any purposo whatsoever of BB guns, air
or gas-oporatod guns, or oloctric weapons or dovicos, or
firoarms-ns-dofinod-in-si-7907001 by any minor child undor tho
ago of 16 yoars is prohibited unloss such uso is undor tho
supervision andin tho prosonco of anadult who is acting with
tho consent of tho minor's parent.

(2)  An;adult responsible for tho wolfaro of any child
under tho ago of 16 yoars who knowingly permits such child to
uso or havo in his possession any BB gun, air or gas-operated
gun, oloctric woapon or device, or firearm in violation of tho
provisions of subsoction (1) of this soction commits is-guilty
of a misdomoanor of tho socond dogroo, punishablo as providod
in s. 775.0B2 or s. 775.003.

(3) A minor undor 1B yoars of ago may not possess a
firearm, othor than an unloadod firoarm at his homo, unless:

(a) Tho minor is ongnood in a lawful hunting activity

1 At loast 16 years of oqo: or

2. Undor 16 vonrs of ago nnd suporvisod by anadult.

IfeJ  The minor Is ongaaod jn n lawful marksmanship
competition or practico or othor lawful recreational shooting
activity and is;

1. At least 16 years of ano:or

I— Under 16 yoars of ago and suporvisod by adult who
Is acting with thp consopt of the miner's parent or guardian,

(c) The firoarm is unloaded and is being tra -ported
by tho minor diroctlv to or from an evont authorized in
paragraph (a) or paragraph Ib).
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(4)(n) Any nororit or guardian of a minor, or other
adult rosponsiblo for tho wolfaro of a minor, who knowingly
and willfully permits tho minor to possoss a firearm in
violation of subsection (3) commits a folonv of tho third
dogroo. punishablo as providod in s. 775.082. s. 775.083. or

775.084.

ikl Any natural parent pr adoptive poront. whothor
custodial or noncustodial, or any legal guardian or legal
custodian of a minor, if that minor possesses a firearm in
ylQja.tlpn.pf subsoction <3? may, if the court finds it
appropriate, ho required to participate in classes on
porenting educotipn which are approved bv the Department of
Health and Rohabjlitatlve Services. upon the first conviction

m Upon anv subsequent conviction of the minor.
tho court may, if the court finds it npproprioto. rogulro tho
parent to attend further parent education cinssos or rondor
community sorvico hours togothor with tho child.

(c) At any time after this net bocomos law, but no
latpr.thgn_Ju.ly 1. 1994. tho district iuvonllo justice boards
or county juvonilo justice councils or the Department of
Hoalth and Rehabilitative Services shall establish inproprlato
communj_tY siorvice programs to be available to circuit ceurts
In_liriPlemonting this subsection. The boards or councils or
department shall proposo the implementation of a community
service program In each circuit, and may submit a circuit
EAaili.te be. InPlem'~ptgd nPon approval of the oourt. at anv
time after this act becomes law.

idi— Her the purposes of thls section, community
sgry.lc.e. may be Provided on public proportv as well as on
private property with tho expressed permission of the property
owner. Aliy community sorvico providod on prlvato pronortv Is
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1 lImitod to such things ns romovnl of graffittl and restoration

2 of vandalized proportv.

3 (5)(n) A minor who violates suhsoctlon (3) commits a

4 misdemeanor of tho first dogroo. and, in addition to nnv otlior

5 penalty provided by law, shall bo roaulrod to oorfonn 100

6 hours of community sorvico. nnd:

7 L. [f tho minor is oiigiblo by reason of ago for a
Odriver Illconse or driving privilege, the court shall dlroct

9 the Dopartmont of Highway Safotv and Motor Vohlclos to revoke

10 or to withhold issuance of the minor's driver llconso or

1 driving privilogo for up to 1 yaar,

12 2. [f the minor's / -lvor llconse or driving privllogo
13 is undor suspension or rovocntlon for onv reason, tho court

14 shall diroot tho Dopartmont of Highway Safety and Motor

15 Vohlclos to extend tho period of suspension or revocation by

16 an additional poriod of up tc 1 year.

17 3. [f tho minor is inollglblo by rouson of ago for a
18 driver llconso or driving privilogo. tho court shall dlroct

19 tho Department of Highway Safotv nnd Motor Vohlclos to

20 withhold issuance of tho minor's drlvor license or driving

21 privilege for up to 1 vonr oftor tho date on which tho minor

22 would otherwise havo become eligible.

23 (b) For n second or subsoauent offense, thi? minor
24 shall bo reauirod to perform not loss than 100 nor more than

25 259 hours of community sorvico. and;

26 L. [f the minor is eligible by reason of ago for a
27 driver llconso or driving privilogo. tho court shall dlroct

28 the Dopartmont of Highway Safotv nnd Motor Vohlclos to revoke

29 or to withhold Issunnco of tho minor'3 drlvor liconso or

30 driving prilvilogo for up to 2 yoars.

31
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1 2. If tho minor's drlvor Ilconso or driving nrivllogo

2 is undor suspension or rovocatlon for nnv roason. tho court

3 shall dlroct tho Dopartmont of Highway Safotv nnd Hotor

4 Vohlclos to extond tho poriod of susponsion or rovocatlon by

5 nil additional poriod of up to 2 yoars.

6 3. If tho minor is inollglblo by ronson of ago for a

7 drlvor llconso or driving privilege, tho court shall dlroct

8 tho Dopartmont of Highway Safotv and Motor Vohlclos to

9 withhold issuance of tho minor's driver Ilconso or driving

10 privilogo for up to 2 vonrs after tho dote on which tho minor

11 would otherwise hnvo bocomo ollgiblo.

12 (6) Anv firearm that is possosspd or usod by a minor

13 in violation of this soction shall bo promptly seized by a law

14 enforcement officer and disposed of in accordance with s.

15 790.08(1)-(6),

16 (7) The provisions of this soction aro supplemental to

17 all othor provisions of law relating to tho possossion muso.

IB or exhibition of n firearm.

19 (8) Notwithstanding s. 39.042 or s. 39.044(1). if a

20 minor under 18 yoars of age is charged with an offonso that

21 involves tho uso or possossion of a firearm, ns doflned in s.

22 790.001. other than a violation of subsoction (3). or is

23 charged for anv offonso during tho commission of which tho

24 minor possossed a flronrm. tho minor shall bo dotalnod in

25 socure detention, unless the stato attorney anthorlzos the

26 release of tho minor, nnd shall be given a hearing within 24

27 hours oftor being taken into custody. Effoctlvo April 15.

20 1994, nt tho honrlng. tho court may ordor that tho minor

29 contlnuo to bo hold in socuro dotontion in accordanco with tho

30 gppllcablo time periods spoclflod in s. 39.044(5). if tho

31 court finds that tho minor moots tho criteria snoclfiod in s.
10
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139.099(2). or if tho court finds by clear and convincing
2 cvidenco tlmt tho minor is a cloar and prosont dang, r to
3 himself or tho community m Tho Department of lloaltli and
9 Rcliabilltativo Sorvicos shall pronaro a form for all minors
5 charged under this subsoction that statos tho noriod of
6 dotontion and tho rolovant demographic Information, including.
7 but not limitod to. tho sox, nnomnnd raco of tho minor.
8 whothor or not tho minor was roprosontod by private counsel or
9 a public dofunder, tho current offonso. and tho minor's
10 comploto prior record, including anv ponding casos. Tho form
11 shall bo provided to tho iuduo to bo considered whon
12 determining uhothor tho minor should bo continuod in socuro
13 dotontion undur this subsection. An ordor placing a minor in
19 socuro dotontion bocauso tho minor is a cloar and prosent
15 danger to himsolf or tho community must bho in writing, must
16 specify tho ncod for dotontion and tho benefits derived by tho
17 minor or tho community by placing tho minor in socuro
18 detention, and must include n copy of tho form provided bv tho
19 dopartmont. Tho Dopartmont of lloalth and Rohabilitativo
2 Sorvicos must sond tlo form, including a copv of anv order.
21 without,client Identifying Information, to the Division of
22 Economic and Pornographic Rosonrch of tho Joint Loglslatlvo
23 llnnagomont Committoo.
29 (9) notwithstanding s. 39.093. if tho minor is founl
2 to havo committod an offonso that Involvos tho uso or
26 possossion Of a firearm, as defined In S. 790,001, other than
27 a violation of subsoction (3). or an offonso during the
28 commission of uhlch tho minor possossod a firoarm. and the
29 minor is not committed to a residential commitmont program of
30 tho Dopartmont of Illoalth and Rohabilitativo Sorvicos. in
3l

n
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1 addition to nnv othor punishment providod bv law, tho court
2 shall order:
3 (a) For a first offonso. that tho minor sorvo a
9 mandatory poriod of dotontion of 5 days in a socuro detention
5 facility and perform 100 hours of community sorvico.
6 iki  For n socond or subseguont offense, that the minor
7 3pcyp__a mandatory,pprliod of detention of 10 davs in a secure
8 dotontion facility and perform not less than 100 nor more than
9 250 hours of community service.
10
U The minor shall rocolvo credit for tlmo sorvod bofore
12 adjudicationm
13 ilii— If a minor la found to havo committed an offense
19 undor subsoction (9). tho court shall impose tho foilowing
15 ponaltios in addition to anv penalty Imnosod under paragraph
16 (9)(a) or paragraph (9Hb);
17 In) For a first offonso;
18 Is— If the minor is eligible bv reason of ago for a
19 driver. Ug.ense_.or driving Prlvilogo. the court shall dlroct
the Popgrtmont of Highway Safety and Motor Vehicles to revoke
9F. to HitllhgJit-a. uanco of the minor's drlvor license or
driving privilege .or up to 1 year.

Is— If. the minor's drlvor llconso or driving privilogo
29 is under suspension or revocation for any reason, the court
25 shnlL-dIr0-C.t the Department of Highway Safety and Kotor
26 Yehigl93 to_gKtend the period of suspension or revocation by
27 an_additional period for up to 1 year.
28 iL— If the minor_js Ineligible bv reason of age for a
29 driver Ugpnso_or driving prlvilc..-". tho court shall direct
30 the Department of Highway Safety and nutor Vehicles to

31 withhold Issuance of the minor's driver Ilconso or driving
12

< RBRB
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lprlvllogo for up to 1 year aftor tho dnto on which tho minor

2 would othorwlso havo bocomo cllolblo.

3 (b) For a socond or subsequent offonso:

9 i If tho minor Is ollglblo bv ronson of ago for n
5 drlvor llconso or driving prlvilogo. tho court shall dlroct

6 tho Dopartmont of Highway Safety and Motor Vohlclos to rovoko

7 or to withhold Issuance of tho minor's drlvor llconso or

8 driving privilogo for up to 2 years,

9 2i If tho minor's drlve»r license or driving prlvllogo
10 is undor suspension or revocation for anv reason, the court
31 shall direct tho Department of Highway Safotv nnd Motor
12 Vehicles to extend the period of suspension or revocation bv
13 an additional period for up to 2 years.

19 3. If tlio minor is ineligible bv reason of aoce for a
15 driver llconse or driving nrlvilege. tho court shall dlroct
16 tho Dopartmont of Highway Snfotv nnd Motor Vehicles to
17 withhold Issuance of tho minor's drlvor Ilconse or driving
18 privilege for up to 2 years after the dote on which tho minor
19 would otherwise havo bocomo ollglblo.

Section 6. Section 790.23, Florida Statutes, is
21 amended to read:

2 (Substantial rewording of section. Soo

23 s. 790.23. F.S.. for present text.)

2 790.23 Felons and delinguents: possossion of flronrms
25 or electric wonpons or dovicos unlawful.--

26 112 It Is unlawful for anv person to own or to have In

27 his or her care, custody, possossion. or control any flronrm

28 or electric woop-in or device, or to carry a concealed woapon.
29 Including a tear gas gun or chemical woapon or device, if that
30 porson lins boon:

13
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1 (a) C'-nvictod of a folonv or found to havo committod a
2 dollnguont net that wo Id bo a folonv If committed bv an adult
3 in tho courts of this stato;

9 (b) Convictod of or found to havo committod a crimo
5 against tho United States which Is designated os o folonv:
6 (c) Found to havo committod a dollnguont net in

7 nnothor state, territory, or country that would bo a folonv If
8 committod bv an adult nnd which was punishable bv Imprisonment
9 for a term exceodlng 1 yean or

10 (d) Found guilty of on offonso that is a folonv in

11 nnothor state, territory, or country ond which was punishable
12 bv Imprisonment for a term exceoding 1 vonr,

13 (2) This section shall not apply to a porson convicted
19 of n falonv whose civil rights and firoarm authority have boon
15 restored, or to a porson found to havo committod n dollnguont
16 act that would be a folonv If committod bv an adult with

17 rosnoct to which tho jurisdiction of tho court pursuant to

18 chapter 39 hns <plrod.

19 (3) Anv ,»orson who violates this soction commits a

) folonv of the second dogroo. punishablo ns providod In s.

21 775.082. s. 775.083. or s. 775.089,

2 Section 7. Subsoction (5) of soction 790.25, Florida
23 Stotutos, is amondod to rood:

29 790.25 Lawful ownership, possossion, nnd uso ol

25 firearms nnd other weapons.--

26 (5) POSSESSION IN PRIVATE CONVEYANCE.--Notwithstanding

27 subsoction (2), it is lawful nnd is not a violation of s.
28 790.01 for a porson 18 yoars of ago or oldor to possoss a
29 concoalod firoarm or othor woapon for solf-dofonso or othor
30 lawful purpose within tho interior of a private convoynnco,

31 without a license, if tho firearm or othor woapon is socuroly
19
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1 oncasod or is othorwiso not roadily occossiblo for immodiato
2 uso. Nothing horoin contained prohibits tho carrying of a
3 legal firearm other than a handgun nnytfhoro in a privnto
9 conveyance when such firoarm is boing carriod for a lawful
5 uso. Nothing horoin contained shall bo construod to authorizo
6 tho carrying of a concoalod firoarm or othor woapon on tho
7 porson. This subsoction shall bo lihorally construod in fnvor
8 of tho lawful uso, ownership, and possossion of firearms and
9 othor woapons, including lawful solf-dofonso as providod in s.
10 776.012,
1 Soction 8. Effoctivo July 1. 1999, if tho child wus 19
12 or moro yoars of ago at tho timo of commission of a fourth or
13 subsoguont nllogod folonv offonso and tho child was proviouslv
19 adjudicntod delinquent or had adjudication withhold for or was
15 found to Iwivo committed, or to hnvo attomptod or conspjrod to
16 commit, throo offonsos that ore folonv offenses if committod
17 by on adult, and ono or moro of such folonv offenses_involved
10 tho uso or possession of a firoarm. tho stato attorney shall
19 request tho court to transfer and cortifv tho child for
2 prosecution as nn ndult or shall provido written reasons for
21 not mab’'ng such rcguost. arid tho court, upon tho stato
2 attornoy's roguost.. shall issuo tho ordor to so transfer and
23 cortlfv tho child or provide wrltton roasons for nonlssunnco.
29 Soction 9. Tho Dopartmont of Iloaltli and Rohabilitativo
25 Soryicos shall prepare public sorvico nnnouncomonts for
26 dissemination to parents throughout tho state, of tho
27 provisions of this net.
28 Soction 10. Tlioro is liorobv appropriated a lump sum of
29 $2.157.810 from tho Gonoral Rovonuo Fund and 99 additional
30 full-time positions aro authorized for tho'Juvonilo Justico
31 Program in tho Dopartmont of Health and Rohabilitativo

15
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Sorvicos. This shall bo usod for operational funding for the
socuro dotontion. caso manngomont for community service, and
commitmont programs for dollnguont youth. Further. 09.600.POP
is horchv transforrod from curront surplus funds in the
Gonoral Revenue Fund previously appropriated for AFPC. to be
usod for additional commitmont resourcos for the Juvenile
Justico Program in tlia Poportmont of Health and Rehabilltativo
Services,

Section 11. Excopt as otherwise expressly provided in
this act, this act shall take offoct January 1, 1999.

16

words undorllnocj aro additions.



§47.10.010We|fare, Social Services & Institutions 8§ 47.10.010

Chapter 10. Delinquent Minors and Children in
Need of Aid.

Article

. Children's Proceedings 47.10.010 — 47.10.142)

. Juvenile Institutions 47.10.150 — 47.10.220)

. Care of Children < 47.10.230 — 47 10.2G0)

. Programs for Runaway Minors (8% 47.10.300 — 47.10.390)

. Citizens' Review Panel for Permanency Planning '§§ 47 10.400 — 47.10.490)
. General Provisions <8 47.10.970. 47.10.9f-0'

DUTD WN

NOTES TO DECISIONS

Cited in Flores v Flores, 598 P 2d 893
(Alaska 19791

Article 1 Children’s Proceedings.

Section section
10. Jurisdiction sidual parental rights and responsi-
20. Investigation and petition bilities
30. Summons and custody of minor 85. Medical treatment by religious
40. Release of minor means
50. Appointment of guardian ad litem or 90. Records
attorney 95. Arrest of a minor
60. Waiver of jurisdiction 97. Fingerprinting of minors
70. Hearings 100. Retention of jurisdiction over minor
72. Access to hearing by victim 110. Appointment of guardian or custo-
75. Young adult advisory panels dian
80. Judgments and orders 120. Support of minor
81. Predisposition hearing reports 130. Detention
82. Best interests of child and other con-  140. Temporary detention and detention
siderations hearing
83. Review of orders, requests for exten-  141. Runaway and missing minors
sions 142. Emergency custody and temporary
84. Legal custody, guardianship, and re- placement hearing
Crosn r .'erences. — For court rule*  Aid Rules (CINA Rules) and Delinquency

governing children's proceedings, sec  Rules.
Alaska Rules of Court, Child in Need of

Sec. 47.10.010. Jurisdiction, (a) Proceedings relating to a minor
under 18 years of age residing or found in the state are governed by
this chapter, except as otherwise provided in this chapter, when the
court finds the minor

(1) to be a delinquent minor as a result of violating a criminal law
of the state or a municipality of the state; or

(2) to be a child in need of aid as a result of

(A)  the child being habitually absent from home or refusing to ac-
cept available care, or having no parent, guardian, custodian*, or rela-

25
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tive caring c - wiiling to provide care, including physical abandonment
by

(i) both parents,

i) the surviving parent, or

fiii) one parent if the other parent’s rights and responsibilities have
been terminated under AS 25.23.180(c) or AS 47.10.080 or voluntarily
relinquished,;

<B) the child being in need of medical treatment to cure, alleviate,
or prevent substantial physical harm, or in need of treatment for
mental harm as evidenced by failure to thrive, severe anxiety, depres-
sion, withdrawal, or untoward aggressive behavior or hostility toward
others, and the child’s parent, guardian, or custodian has knowingly
failed to provide the treatment;

(C) the child having suffered substantial physical harm or if there
is an imminent and substantial risk that the child will suffer such
harm as a result of the actions done by or conditions creaced by the
child’s parent, guardian, or custodian or the failure of the parent,
guardian, or custodian adequately to supervise the child,

(D) the child having been, or being in imminent and substantial
danger of being, sexually abused either by the child’s parent, guard-
ian, or custodian, or as a result of conditions created by the child’s
parent, guardian, or custodian, or by the failure of the parent, guard-
ian, or custodian adequately to supervise the child;

(E) the child committing delinquent acts as a result of pressure,
guidance, or approval from the child’s parents, guardian, or custodian;

(F) the child having suffered substantial physical abuse or neglect
as a result of conditions created by the child's parent, guardian, or
custodian.

(b) When a minor is accused of violating a traffic statute or regula-
tion, a traffic ordinance or regulation ofan incorporated municipality,
AS 11.76.105 relating to the possession of tobacco by a minor, a fish
and game statute or regulation under AS 16, or a parks and recrea-
tional facilities statute or regulation under AS 41.21, excepting a
statute the violation of which is a felony, the procedure prescribed in
AS 47.10.020 — 47.10.090 may not be followed, except that a parent,
guardian, or legal custodian shall be present at all proceedings. The
minor accused of an offense specified in this subsection shall be
charged, prosecuted, and sentenced in the district court in the same
manner as an adult.

(c) In a controversy concerning custody of a minor, the court may
appoint a guardian of the person and property of a minor and may
order su[ port from either or both parents. Custody of a minor may be
given to the department, and payment of support money to the depart-
ment may be ordered.

(d) The provisions of AS 47.10.020 — 47.10.085 do not apply to
driver’s license proceedings under AS 28.15.185. The court shall im-

26
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§47.10.010 Welfare, &

Social Services

pose a driver’s license revocation under AS 28.15.185 in the same
manner as adult driver's license revocations, except that a parent or
legal guardian shall be present at all proceedings. 4 art | ch 145
SLA 1957; am 8§ 1ch 76 SLA 1961: am 1 2 ch 110 SLA 1967; am
5 1ch 64 SLA 1969: am 5 6 oh 104 SLA 1971: am 88 7, 8 ch 63 SLA
1977; am § 1ch 104 SLA 1982; am $ 5ch 39 SLA 1985; am § 17 ch 50
SLA 1987; am 8§ 6 ch 125 SLA 1988: am § 3 ch 130 SLA 1988; am § 6

ch 125 SLA 1990)

Effect of amendments. — The 1987
amendment inserted "AS 25.23.180(c) or'
in (@)(2)IAKiii) and made punctuation
changes throughout the section.

The first 1988 amendment, in subsec-
tion ib), substituted "an offense specified
in this subsection™ for "a traffic offense. a
fish and game statute or regulation viola-
tion under .AS 16 or parks and recrea-
tional facilities violation under AS 41.21"

NOTES TO

Constitutionality. — The statutory
scheme of this chapter is not so vague as
to deprive parents of their procedural due
process rights. R.C. v. State, Dep't of
Heaith & Social Servs., 760 P.2d 501
(Alaska 1988).

Applicability of 1977 amendment. —
All cases pending at the time of the enact-
ment of the new children's statute by the
1977 acts are entitled to hearing under
the new, rather than the old, standard:.
In re J.M., 573 P.2d 1376 (Alaska 1978).

In order to provide guidance to the su-
perior court for the administration ofjuve-
nile justice, children adjudged dependent
under the standards of former subsection
(a)(5) of this section prior to its repeal in
1977 are entitled, on request, to £ disposi-
tional hearing under the standards of the
newly-enacted subsection (a)(2)(C) of this
section. In re J.M., 573 P.2d 1376 (Alaska
1978).

Children adjudged dependent under for-
mer (a)(5) of this section are entitled on
request to an adjudicative hearing under
the standards ofsubsection (a)(2)(C). In re
C.L.T. 597 P.2d 518 (Alaska 1979).

Rehabilitation, rather than punish-
ment, is the express purpose of juve-
nile jurisdiction. Mere confinement
without treatment does not contribute to
the goal of rehabilitation: such confine-
ment constitutes cruel and unusual pun-
ishment. Rust v. State, 582 P.2d 134
(Alaska 1978).

Principal precept behind children's

in the second sentence and. in the first
sentence, inserted "AS 11 76.105 relating
to the purchase of tobacco by a minor" and
made a reries of minor punctuation
changes.

The second 1938 amendment, effective
September 1. 1988. added subsection (d).

The 1990 amendment substituted "pos-
session" for "purchase" in subsection (b).

DECISIONS

court concept is that a person under 18
years of age does not have mature judg-
ment and may not fully realize the conse-
quences of his acts, and that therefore he
should not generally have to bear the
stigma of a criminal conviction for the
rest of his life. In re P.H., 504 P.2d 837
(Alaska 1972).

A child "in need of aid” appears to
be the functional equivalent of a "de-
pendent” child under this section as it
existed prior to its 1977 amendment. In re
C.L.T., 597 P.2d 518 (Alaska 1979).

The phrase "under 18 years of age”
refers to the age of the accused person at
the time of the alleged ofTense. In re P.H..
504 P.2d 837 (Alaska 1972).

Jurisdiction dependent upon age of
offender at time of act. — Juvenile ju-
risdiction of the superior court in delin-
quency proceedings is dependent upon the
age of the offender af the time of the de-
linquent acts. Henson v. State, 575 P.2d
1352 (Alaska 1978 ).

Child is exempt from criminal prose-
cution until children's court waives ju-
risdiction. — From the moment a child
commits an offense he is exempt from
criminal prosecution until the children’s
court properly waives its jurisdiction. In
re P.H., 504 P.2d 837 (Alaska 1972).

Deferring action against child until
18th birthday would frustrate purpose
of juvenile courts. — To allow officials
charged with the execution of the law to
prosecute a child offender as a criminal
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Alaska

merely by deferring action until the
child's 18th hirthday would frustrate the
purpose of juvenile courts. In re PH., 504
P.2d 837 (Alaska 1972).

Serious constitutional issues would
arise if the nature of the proceedings
against a child offender were to depend on
the arbitrary decision of law-enforcement
officials. In re P H., 504 P.2d 837 IAlaska

1972).
When person over or under certain
age. — With respect to penal statutes,

whether a person is over or under a cer-
tain age depends upon whether he has
reached that particular anniversary of his
birthday or not. S,ate v. Linn. 363 P.2d
361 lAlaska 1801).

"Delinquent"” status depends not upon
a criminal conviction but upon proof that
the juvenile committed acts which would
have been criminal if committed by an
adult. Rust v. Sfate, 582 P.2d 134 (Alaska
1978).

One who committed a crime when 18
years of age could be criminally prose-
cuted, as an adult, when he had been
previously adjudged a delinquent minor
and the court had retained supervisory ju-
risdiction over him until age 19. Henson
v. State. 576 P.2d 1352 (Alaska 1978).

Former AS 17.12.110(d)(4) not in con-
flict. — Former AS 17.12.110(d)(4), which
provided that a person who, while under
the age of 18, possesses, controls or uses
any amount of marijuana was, upon con-
viction, guilty of a misdemeanor punish-
able by a fine of not moro than $1000, was
not in conflict with paragraph (a)(1) of
this section and AS 47.10.080(b)(1).
M.O.IV. v. State, 645 P.2d 1229 (Alaska
Ct. App. 1982).

State may interfere with certain
conduct of children in need of aid. —
Conduct of children alleged, to be in need
of supervision (see now children alleged to
be in need of aid], such as running away
from home and foster home placement,
may constitutionally be interfered with by
the state. L.A.M. v. State, 547 P.2d 827
(Alaska 1976).

Interests to be protected by legisla-
tion regarding children in need of aid.
— See L-AJ4. v. State, 547 P.2d 827
(Alaska 1976).

Means chosen hy the state to protect
children are closely and substantially
related to an appropriate government
interest LAJd. v. State, 547 P.2d 827
(Alaska 1976).

The purpose of tho supervision or
treatment contemplated by the cre-
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ation of the child in need of supervi-
sion (see now child in need of aid), and us
predecessor noncriminal delinquency was
reintegration of the child into her family
and resumption of parental custody in-
cluding parental control. L.A.M. v. State.
547 P.2d 827 (Alaska 1976).

The discretion allotted a parent in
the administration of punishment is
not unlimited. Clearly it dots not extend
to punishment regularly causing the "sub-
stantial physical harm™ which under sub-
section (aii2)(C) determines that a child is
in need of aid. In re DC., 596 P 2d 22
(Alaska 1979).

A minor who has been adjudged a
child in need of supervision (now child
in need of aid] cannot be institutional-
ized under the Childrens Code. In re A
Minor Child, 490 P.2d 658 (Alaska 1971)

The Department of Health and Social
Services does not possess the authority to
institutionalize any minor, including one
who has been declared a child in need of
supervision (see now child in need of aid),
who has been committed to its custody. It
is unreasonable to construe Alaska chil-
dren's statutes in a manner which would
result in the grant to the Department of
Health and Social Services of broader
powers of commitment than possessed by
the trial court. In re A Minor Child, 490
P.2d 658 (Alaska 1971).

Requisites to determination of delin-
quency. — Before a juvenile can be deter-
mined delinquent in a proceeding which
could result in commitment to an institu-
tion, thus curtailing his freedom, certain
requisites must be met. First, written no-
tice of the charges must be given to the
juvenile and his parents sufficiently in ad-
vance of the proceedings to allow prepara-
tion to meet the charges. Second, the child
and his parents must be apprised of the
right to counsel, including appointed
counsel in case of indigency. Third, the
child may exercise his privilege against
self-incrimination. Lastly, absent a valid
confession, the determination of delin-
quency cannot be sustained in the absence
of sworn testimony, which is subject to
cross-examination. EJ. V. State, 471 P.2d
367 (Alaska 1970).

Minor properly declared delin-
quent. — Where the lower court deter-
mined that a minor would not abide by
any orders it entered regarding her super-
vision under former subsection (j) of AS
47.10.080, this behavior constituted will-
ful criminal contempt of the court’s au-
thority; were she an adult, her actions
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would be charactenzed as a ‘crime" under
Alaska statutes. She was. therefore, prop-
erly declared a delinquent and subject to
those sanctions available for the correc-
tion of a delinquent minor's behavior.
L.AA.M. v. State, 547 P.2d 827 (Alaska
1976).

Where the parents' interests are hos-
tile to the child’s, the parents may not
select the child’s attorney. WagstaiT v.
Superior Court. 535 P.2d 1220 (Alaska
1975).

Then the child may retain the attor-
ney of his choice or. in the alternative,
ask the court to appoint an attorney for
him. WagstatT v. Superior Court. 535 P 2d
1220 IAlaska 1975).

And court must respect choice. — If
the child has retained counsel, the court
must respect the child's choice. WagstatT
v. Superior Court, 535 P.2d 1220 (Alaska
1975).

The required standard of proof has
been increased from "a preponderance of
the evidence" to "beyond a reasonable
doubt" in the adjudicatory stages of at
least those delinquency proceedings in
which a child is charged with an act that
would be a crime if committed by an
adult. E.J. v. State, 471 P.2d 367 (Alaska
1970).

Privilege against self-incrimination.
— See E.L.L. v. State, 572 P.2d 786
(Alaska 1977) (decided prior to the 1977
amendment to this section).

Violation of former law relating to
purchase of intoxicating liquors by
minora. — See Purdy v. United States, 16
Alaska 173, 146 F. Supp. 762 (D. Alaska
1956).

Prosecution forjoyriding. — Subsec-
tion (b) of this section and former AS
28.35.010(d) demonstrated a clear legisla-
tive intent to exclude from the coverage
and requirements of the juvenile code
those cases involving alleged misde-
meanor violations of Alaska's "joyriding"”
statute by persons under 18 years of age.
State v. G.L.P.,, 590 P.2d 65 (Alaska
1979).

One under 18 years of age could be
charged, prosecuted and sentenced in the
district court, as an adult, for a misde-
meanor violation of Alaska’ "joyriding”
statuto, former AS 28.35.010(a), before
there had been an order by the superior
court waiving the latter court’s juvenile
jurisdiction. State v. G.LJL, 590 P.2d 65
(Alaska 1979).

Termination of parental rights due
to abandonment. — In proceeding to ter-
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minate parental rights, although trial
judge orally stated that he considered in-
voluntary incarceration to constitute
abandonment, where written findings of
fact, submitted by state and signed by
court, referred to parent's voluntary ab-
sence from October of 1980 to -June of
1981 as the relevant conscious disregard
of parental obligations, there was no re-
versible error. Nada A. v State, 660 P 2d
436 (Alaska 1983).

Parental presence at all court pro-
ceedings is a prerequisite to conviction of
a minor for a traffic offense, including
driving while intoxicated. Aiken v. State.
730 P.2d 821 (Alaska Ct. App. 1987).

"Judicial proceeding related to a re-
port made under this chapter”. — The
phrase "judicial proceeding related to a re-
port made under this chapter" in AS
47.17.060 only refers to child protection
proceedings under AS 47.10.010. State v.
Wetherhom. 683 P.2d 269 (Alaska Ct.
App. 1584).

There is no statute authorizing
awards of attorney's fees in child in
need of aid proceedings, nor has any
rule or order authorizing such an award
been promulgated. Cooper v. State, 638
P.2d 174 (Alaska 1981).

Appeal after serving sentence. — If
there remain collateral legal disabilities
apart from the sentence, an appeal is not
mooted even though the sentence has
been served. E.J. v. State, 471 P.2d 367
(Alaska 1970).

Applied in In re S.D., 549 P.2d 1190
(Alaska 1976); K.T.E. v. State. 689 P.2d
472 (Alaska 1984); D.A.W. v. State. 699
P.2d 340 (Alaska 1985); A.H. v. State. 779
P.2d 1229 (Alaska 198S).

Quoted in In re P.N., 533 P.2d 13
(Alaska 1975); R.D.S.M. v. Intake Officer,
565 P.2d 855 (Alaska 1977); N.P.A. v
State, 604 P.2d 599 (Alaska 1979); E.A. v.
State, 623 P.2d 1210 (Alaska 1981).

Stated in D.R.C. v. State, 646 P.2d 252
(Alaska Ct. App. 1982); D.E.O. v. State,
704 P.2d 774 (Alaska 1985); In re A.S,,
740 P.2d 432 (Alaska 1987).

Cited in Granato v. Occhipinti, 602
P.2d 442 (Alaska 1979); P S. v. State, 655
P.2d 1319 (Alaska Ct. App. 1982); State v.
R.H., 683 P.2d 2C9 (Alaska Ct. App.
1984); Brower v. State, 683 P.2d 290
(Alaska Ct. App. 1984); In re J.R.S., 690
P.2d 10 (Alaska 1984); In re J.R.B., 715
P.2d 1170 (Alaska 1986); Native Village
of Nenana v. State, Dep't of Health & So-
cial Servs., 722 P.2d 219 (Alaska 1986); In
re S.C.Y., 736 P.2d 353 (Alaska 1987);



§47.10.020

E.J.S. v. State. Dept of Health & Social
Servs.. 754 P.2d 749 (Alaska 1988).

Collateral references. — 42 Am. Jur.
2d. Infants. W8 14-27; 47 Am. Jur. 2d. Ju-
venile Courts and Delinquent and Depen-
dent Children, 16*33.

43 C.J.S., Infants, 88 6, 7, 19, 31 et seq.

Another court's jurisdiction over a child
as affected by assumption of jurisdiction
by juvenile court. 11 ALR 147; 78 ALR
317; 146 ALR 1153,

Vagrancy of minors, 14 ALR 1507.

Constitutionality of statute which, for
reformatory purposes, deprives parent of
custody or control of child, 60 ALR 1342.

Alaska Statutes
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quent or offender, 76 ALR 657.
Marriage as affecting jurisdiction of ju-
venile court over delinquents or depen-
dents. 14 ALR2d 336.
Homicide by juvenile as within jurisdic-
tion of juvenile court, 48 ALR2d 662.
Age of child at time of alleged offense or
delinquency, or at time legal proceedings
are commenced, as criterion ofjurisdiction
of juvenile court. 89 ALR2d 506.
Jurisdiction or power of juvenile court
to order parent ofjuvenile to make resti-
tution for juvenile s offense. 66 ALRA4th
985.

Power of juvenile court to exercise con-
tinuing jurisdiction over infant delin-

Sec. 47.10.020. Investigation and petition, (a) Whenever a per-
son informs the court of the facts that bring a minor within this chap-
ter, the court shall appoint a competent person or agency to make a
preliminary inquiry and report for the information of the court to
determine whether the interests of the public or of the minor require
that further action be taken. Upon the receipt of the report, the court
may informally adjust or dispose of the matter without a hearing, or it
may authorize the person having knowledge of the facts of the case to
file with the court a petition setting out the facts. Where the court
informally adjusts or disposes of the matter, the minor may not be
detained or taken into the custody of the court, and the matter shall
be closed by the court upon adjustment or disposition.

(b) The petition and all subsequent pleadings shall be styled as
follows: "In the matter of......cccovvviienic e a minor under
18 years of age."” The petition may be executed upon the petitioner’s
information and belief, and must be verified. It must include the fol-
lowing information:

(1) the name, address and occupation of the petitioner, together
with the petitioner’s relationship to the minor, and the petitioner's
interest in the matter;

(2) the name, age and address of the minor;

(3) a brief statement of the facts that bring the minor within this
chapter;

(4) the names and addresses of the minor’s parents;

(5) the name and address of the minor’s guardian, or of the person
having control or custody of the minor.

(c) Ifthe petitioner does not know a fact required in this section, the
petitioner shall so state in the petition. (8 5 art | ch 145 SLA 1957)
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Distinctions between this section Cited in M.OAV. v. State. 645 P.2d 1229
and AS 25.24.310. — See Granato v. iAlaska Ct. App. 1982); Gerlach v. State,
Occhipinti, 602 P.2d 442 (Alaska 1979). 699 P.2d 358 (Alaska Ct. App. 1985).

Collateral references. — 42 Am. Jur. quent and Dependent Children. 45 13-33.
2d. Infants. 14-17, 20. 22 et seq.; 47 43 C.J.S., Infants, 6.7, 19. 31 et seq.

Am. Jur. 2d. Juvenile Courts and Delin-

Sec. 47.10.030. Summons and custody of minor, (a) After a pe-
tition is filed and after further investigation that the court directs, if
the person having custody or control of the minor has not appeared
voluntarily, the court shall issue a summons that

(1) recites briefly the substance of the petition;

(2) clearly states that at the hearing it is possible that parental
rights and responsibilities may be terminated forever and that the
minor may at the hearing be committed to the department for possible
adoption; and

(3) directs the person having custody or control of the minor to
appear personally in court with the minor at the place and at the time
set forth in the summons.

(b) In all cases under this chapter the minor, each parent of the
minor and the guardian of the minor shall be given notice adequate to
give actual notice of the proceedings and the possibility of termination
of parental rights and responsibilities, taking into account education
and language differences that are known or reasonably ascertainable
by the petitioner or the department. The notice of the hearing must
contain all names by which the minor has been identified. Notice shall
be given in the manner appropriate under rules of civil procedure fur
the service of process in a civil action under Alaska law or in any
manner the court by order directs. Proof of the giving of the notice
shall be filed with the court before the petition is heard. The court
may also subpoena the parent ofthe minor, or any other person whose
testimony may be necessary at the hearing. A subpoena or other pro-
cess may be served by a person authorized by law to make the service,
and where personal service cannot be made, the court may direct that
service of process be in a manner appropriate under rules of civil
procedure for the service of process in a civil action under Alaska law
or in any manner the court directs.

(c) If the minor is in such condition or surroundings that the
minor's welfare requires the immediate assumption of custody by the
court, the court may order, by endorsement upon the summons, that
the officer serving the summons shall at once take the minor into
custody and make the temporary placement of the minor *hat the
court directs. (§ 6 art I ch 145 SLA 1957; am 9 1ch llu SLA i960; am
§ 6 ch 104 SLA 1971; am § 9 ch 63 SLA 1977)
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NOTES TO DECISIONS

Editor’s notes. — RLR v. State, 487
P.2d 27 (Alaska 1971) and Doe v. State.
487 P.2d 47 (Alaska 1971). cited below,
were decided prior to the 1977 amend-
ment to this section, which rewrote sub-
section (b).

The child and his parents must re-
ceive notice which would be deemed
adequate in a civil or criminal pro-
ceeding. These requirements suggest
that Alaska ctvil and criminal rules
should be looked to for techniques of se_-
vice on children. RLR v. State, 487 P.2d
27 (Alaska 1971).

Personal service upon the child is
required. Doe v. State, 487 P.2d 47
(Alaska 1971).

Notice, to comply with due process
requirements, must be given suffi-
ciently in advance of scheduled court
proceedings so that reasonable opportu-
nity to prepare will be afforded. RLR v.
State. 407 P.2d 27 (Alaska 1971); Doe v.
State, 487 P.2d 47 (Alaska 1971).

<?.nd it must set forth the alleged
misconduct with particularity. RLR v.
State, 487 P.2d 27 (Alaska 1971).

One day’s notice was insufficient to
afford a reasonable time to prepare. Doe v
State, 487 P.2d 47 (Alaska 1971).

Waiving defects in process. — While
some authorities hold that infants, even

Collateral references. — Notice to
parent, and hearing, before commitment
of delinquent, dependent, or neglected
children, 76 ALR 247.

Right to and appointment of counsel in
juvenile court proceedings, 60 ALR2d 691.

when represented by counsel, cannot
waive defects in process and consent to
jurisdiction over the person, such a rule
unreasonably restricts the strategic
choices open to a child represented by
counsel. A no-waiver ruie could be used as
a delaying tactic by an unprepared proie-
cutor when process was not entirely cor-
rect. A child represented by competent
counsel is about as fit as an adult to waive
this sort of objection, which is usually be-
yond the ken of adult laymen as well as
children. RLR v. State, 487 P.2d 27
(Alaska 1971).

Defect in process was waived by child's
failure to raue it below. RLR v. State, 487
P.2d 27 (Alaska 1971).

Order terminating parental rights
vacated because of inadequate not: re.
— Order terminating parental rights was
vacated where the state, by merely pub-
lishing notice of the parental rights termi-
nation proceeding, failed to comply with
the notice requirements of the Indian
Child Welfare Act, 25 U.S.C. 1912(a), and
subsections (a) and (b) of this section and
the record did not establish actual notice
so as to render that error harmless. In re
L.AM., 727 P.2d 1057 (Alaska 1986).

Cited in M.O.W. v. State, 645 P.2d 1229
(Alaska Ct. App. 1982).

Right of juvenile court defendant to be
represented during court proceedings by
parent, 11 ALR4th 719.

Sec. 47.10.040. Release of minor. A minor who is taken into cus-

tody may, in the discretion of the court and upon the written promise
of the parent, guardian, or custodian to bring the minor before the
court at a time specified by the court, be released to the care and
custody of the parent, guardian, or custodian. The minor, if not re-
leased, shall be detained aa provided by AS 47.10.140. The court may
determine whether the father or mother or another person shall have
the custody and control of the minor for the duration of the proceed-
ings. Ifthe minor is of sufficient age and intelligence to state desires,
the court shall give consideration to the minor's desires.'? 7 art | ch
145 SLA 1957; am 8 10 ch 63 SLA 1977,
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A child has the right to remain free
pending an adjudication that the child
is delinquent, dependent, or in need of
supervision (now delinquent or in need
of aid|, where the facts supporting the pe-
tition involve an act .vh.ch, if committed
by an adult, would be a crime, and where
the court has been given reasonable as-

Services &
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DECISIONS

cannot return or remain at home, every
etTort must be made to place the child in a
situation where his freedom will not be
curtailed. Only if there is clearly no alter-
native available may the child be commit-
ted to a detention facility and deprived of
his freedom. Doe v. Stace. 487 P2d 47
'Alaska 19711

surance that the child will appear at fu-
ture court proceedings. If the facts pro-
duced at the inquiry show that the child

Cited in M.O.W. v. State. 615 P.2d 1229
'Alaska Ct. App. 1982).

Sec. 47.10.050. Appointment jf guardian ad litem or attorney,
(@ Whenever in the course of proceedings instituted under this chap-
ter it appears to the court that the welfare ofa minor will be promoted
by the appointment of an attorney to represent the minor or an attor-
ney or other person to serve as guardian ad litem, the court may make
the appointment. Appointment of a guardian ad litem or attorney
shall be made under the terms of AS 25.24.310.

(o) In all proceedings initiated under a petition for delinquency, a
minor shall have the right to be represented by counsel and if indigent
have counsel appointed by the court. The court shall appoint counsel
in such cases unless it makes a finding on the record that the minor
has made a voluntary, knowing, and intelligent waiver of the right to
counsel and a parent or guardian with whom the child resides or
resided before the filing of the petition concurs with the waiver. In
cases in which it has been alleged that the minor has committed an
act that would be a felony if committed by an adult, waiver of counsel
may not be accepted unless the court is satisfied that the minor has
consulted with an attorney before the waiver of counsel. (8 8 art | ch
145 SLA 1957; am 8 5 ch 167 SLA 1975; am 88 11, 12 ch 63 SLA

1977)

see CINA Rule 11 and Delinquency Rule
15.

Cross references. — For appointment
of counsel, see CENA Rule 12 and Delin-
quency Rule 16; for guardians ad litem.

NOTES TO DECISIONS

ad litem held harmless error. — See In
re C.L.T., 597 P.2d 518 (Alaska 1979).

Under Rule of Children’s Procedure
12(c)(3), the presence of the guardian

ad litem is required at a child hearing.
Inre C.L.T., 597 P.2d 518 (Alaska 1979).

Failure to conduct hearing in pres-
ence of child's counsel and guerdian

Cited in RLR v. State, 487 P.2d 27
(Alaska 1971); Ccoper v. State, 638 P.2d
174 (Alaska 1981); M.O.W. v. State, 645
P.2d 1229 (Alaska Ct. App. 1982).
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Collateral references. — 39 Am. Jur.  friend or guardian ad litem. 94 ALR2d
2d, Guardian and Ward, 4 17; 42 Am. Jur. 211.
2d, Infants, 4 173 et seq. Who is minor's next of kin for guardian-
39 C.J.S., Guardian and Ward. ship purposes. 63 ALR3d 813.
44 20-29; 43 CJ.S.. Infants, j§ 52, 54. Validity and efficacy of minor's waiver
201, 222 et seq. of right to * unsel — modem cases. 25
Recognition of foreign guardian as next ~ ALR4th 1072.

Sec. 47.10.060. Waiver of jurisdiction, (a) If the court finds at a
hearing on a petition that there is probable cause for believing that a
minor is delinquent and finds that the minor is not amenable to treat-
ment under this chapter, it shall order the case closed. After a case is
closed under this subsection, the minor may be prosecuted as an adult.

(b), (c) [Repealed, § 8 ch 110 SLA 1967.]

fd) A minor is unamenable to treatment under this chapter if the
minor probably cannot be rehabilitated by treatment under this chap-
ter before reaching 20 years of age. In determining whether a minor is
unamenable to treatment, the court may consider the seriousness of
the offense the minor is alleged to have committed, the minor’s history
ofdelinquency, the probable cause of the minor’s delinquent behavior,
and the facilities available to the division of youth and adult authority
for treating the minor.

(e) A person who has been tried as an adult under this section,
the department on the person’ behalf, may petition the superior court
to seal the records of all criminal proceedings, except traffic offenses,
initiated against the person, and all punishments assessed against the
person, while the person was a minor. A petition under this subsection
may not be filed until five years after the completion of the sentence
imposed for the offense for which the person was tried as an adult. If
the superior court finds that the punishment assessed against the
person has had its intended rehabilitative effect, the superior court
shall order the record of proceedings and the record of punishments
sealed. Sealing the records restores civil rights removed because of a
conviction. A person may not use these sealed records for any purpose
exceDt that the court may order their use for good cause shown or may
order their use by an officer of the court in making a presentencing
report for the court. (8 9 art | ch 145 SLA 1957; am § 1 ch 118 SLA
1962; am 8§ 3, 8 ch 110 SLA 1967; am § 6 ch 104 SLA 1971; am § 13
ch 63 SLA 1977)

Cross references. — For court rule
covering v/suver proceedings, see Delin-
quency Rule 20.
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I. General Consideration.
Il. Amenability to Treatment.
Il. Procedural Matters.

1 GENERAL CONSIDERATION.

Non-criminal treatment of child of-
fenders is to be rule. — The statutory
framework for dealing with child of-
fenders contemplates that non-criminal
treatment is to be the rule and adult crim-
inal disposition the exception. In re P H..
504 P.2d 837 (Alaska 1972).

Section provides means to deter-
mine amenability to treatment avail-
able for child offenders. — The waiver
procedure set out in this section and in
Rule of Children's Procedure 3 provides
the means by which the children's court
judge determines, prior to adjudicating
the delinquency petition, that an accused
child is not a suitable subject for the treat-
ment available for child offenders. In re
P.H.. 504 P.2d 337 (Alaska 1972).

The court’s authority to impose a pe-
nal sentence on a juvenile was Limited
under the strict procedures of subsections

(@ and (d) and Children's Rule 3. B.AM.

v. State, 528 P.2d 437 (Alaska 1974).

Findings necessary to justify
waiver. — To justify waiver, the chil-
dren’s courtjudge must find, on sufficient
evidence, that probable cause is estab-
lished at the hearing for believing that
the child committed the act with which he
was charged in the petition and which if
committed hJ an adult would constitute a
crime an. child is not amenable to the
treatment / avided under this article. In
re P.H., 504 P.2d 837 (Alaska 1972).

As a prerequisite to criminal prosecu-
tion, the children's court must find not
only that the child is properly accused but
also that he would not be receptive to the
rehabilitative programs available to the
court. In re P.H., 504 P.2d 837 (Alaska
1972).

The inability to predicate a plan for a
defendant during the short time remain-
ing before his 19tb Mrthday coupled with
the obvious need ¢ treatment as disclosed
by the record may be sufficient to justify a
waiver to adult jurisdiction. In re P.H.,
504 P.2d 837 (Alaska 1972).

The court may close out the case as a
juvenile matter only upon finding cause to
believe that the minor is delinquent and
that the minor is not amenable to treat-

ment. B.A.M. v. State, 528 P.2d 437
Mlaska 1974).

A court must find that there is probable
cause to believe that the minor is delin-
quent and that the minor is not amenable
to treatment before jurisdiction may be
waived. In reJ H.B.. 578 P.2d 146 |Alaska
1973).

There is no conflict between subsec-
tion (d) and AS 47.10.080(b)(1). In re
F.S., 586 P.2d 607 .Alaska 1978). over-
ruled on other grounds. State v. F.L.A..
608 P.2d 12 (Alaska 1980).

The inconsistency between subsection
I> of this section and 47.10.080(b)I 1) that
existed prior to the 1977 amendments to
these sections has been eliminated in that
subsection (d) now provides that the deter-
minative age in 20 and AS 47.10.080(b)(1)
provides that the maximum limitation of
confinement of minora is to the age of 20.
In re F.S.. 586 P.2d 807 (Alaska 1978).

Prosecution forjoyriding. — One un-
der 18 years of age could be charged, pros-
ecuced and sentenced in the district court,
as an adult, for a misdemeanor violation
of Alaska’s "joyriding” statute, former AS
23.35.010(a), before there had been an or-
der by the superior court waiving the lat-
ter court's juvenile jurisdiction. State v.
G.L.R,, 590 P.2d 65 (Alaska 1979).

In proceedings under this section, even
if a child's best chance for rehabilitation
would be in ajuvenile institution, waiver
must be ordered when the evidence shows
a likelihood that the child cannot be reha-
bilitated before reaching 20 years of age.
D.E.P. v. State. 727 P.2d 800 (Alaska Ct.
App. 1986).

Basis for finding amenability to
treatment. — This section-does not au-
thorise a finding of amenability to treat-
ment on the basis that rehabilitation will
probably not occur if the minor is prose-
cuted as an adult State v.J.D.S., 723 P.2d
1278 (Alaska 1986).

Applied in State v. Jensen, 650 P.2d
422 (Alaska Ct App. 1982).

Quoted in Henson v. State, 576 P.2d
1352 (Alaska Ct App. 1978); W.M.F. v.
Johnstone, 711 P.2d 1187 (Alaska Ct
App. 1986) .

Cited in v. Zin* e, . -2
(Alaska Ct App. 1977); State v. RJ-L. 683
P.2d 269 (Alaska Ct App. 1984); Brower



§47.10.060

Alaska

v. State. 683 P.3d 290 'Alaska Ct. App.
1984): Shewey v. State. 739 P.2d 196
'Alaska Ct. App. 1987).

AMENABILITY TO
TREATMENT.

Factors to be considered in judging
seriousness of alleged offense. — In
judging the seriousness of the alleged of-
fense. the children's court judge may con-
sider not only the type of crime charged
but also the circumstances surrounding
its commission, the factors leading to de-
linquency, history of delinquency, and fa-
cilities available for rehabilitation, In re
PH.. 504 P.2d 837 (Alaska 1972).

Subsection (d) is clear on its face
that age 20 is the proper age for deter-
mining whether a minor is amenable
to treatment. In re F.S., 586 P.2d 607
'Alaska 1978), overruled on other
grounds. State v. F.L.A., 608 P.2d 12
IAlaska 1980).

The 1977 amendments of this section
and 47.10.080 snow that it is the legisla-
ture's intent that age 20 is the age to be
used in determining the amenability is-
sue. In re F.S., 586 P.2d 607 IAlaska
1978), overruled on ocher grounds. State
v. F.L.A., 608 P.2d 12 (Alaska 1980).

Binding advance consent to treat-
ment. — In order to give effect of the leg-
islature's intent that a court may consider
treatment until age 20 in determining
waiver ofjuvenile jurisdiction, it is neces-
sary that the judge be able to evaluate at
the time of the waiver hearing whether
the juvenile will in fact be available for
treatment. It is not possible for the judge
to know this unless the child can give
binding consent at the time of the hear-
ing. State v. F.L.A,, 608 P.2d 12 (Alaska
1980).

The portion of th9 opinion in In re F.S.,
586 P.2d 607 (Alaska 1978), that held that
a minor in a waiver hearing coul i not give
a binding advance consent to ireatment
beyond age 19 was mistaken. State v.
F.LA., 608 P.2d 12 (Alaska 1 80).

The amenability decision rests in
the sound discretion of the ‘hildren’s
court judge. In re P.H.,, 50. P.2d 837
(Alaska 1972).

But the latitude afforded him is not
unbounded. The proper exei use of that
discretion must be predicate d not only
upon procedural regularity uflicient to
satisfy the basic requiremeni i of due pro-
cess but also on a full ingi iry into the
amenability issue. In re P. .4, 504 P.2d
837 (Alaska 1972).

Statutes

36

§47.10.060

The trial court was required to
make an evidentiary record and make
written findings of fact, as required by
Children’s Rule 3(h), as to each of these
four factors enunciated in subsection id).
In re F.S.. 566 P.2d 607 (Alaska 1978),
overruled on other grounds, State .
F.L.A, 608 P2d 12 'Alaska 1980).

These findings must be supported
by substantial evidence. In re F.S., 586
P2d 607 'Alaska 1978), overruled on
other grounds. State v. FL.A 608 P.2d
12 'Alaska 1980).

Substantial evidence must be presented
before jurisdiction may be waived. D.H. v.
State. 561 P 2d 294 (Alaska 1977).

Based on these findings, the trial
court, within its sound discretion,
must make a decision as to the minor's
amenability to treatment. In re F.S.. 586
P.2d 607 'Alaska 1978), overruled on
other grounds. State v. F.L.A., 608 P.2d
12 1Alaska 1980).

Factors to be considered in deter-
mining amenability. — Subsection (d) of
this section suggests four factors which
may be considered by the court when in-
quiring into the amenability issue: (1) the
seriousness of the offense; (2) the delin-
quency of the minor, (3) the probable
cause of the delinquent behavior; and (4)
the facilities available for the treating of
the minor. J.W.H. v. State, 583 P.2d 227
(Alaska 1978).

All four factors listed in subsection
(d) need not be resolved against the
child to justify waiver. Nor is there
value in requiring the children's court to
make an arithmetic calculation as to the
weight to be given each factor. In re P.H.,,
504 P.2d 83" (Alaska 1972).

Butthere must be a thorough exami-
nation of the child, his background
and alternative strategies of rehabili-
tation short of adult criminal treatment.
Lacking such an examination, the chil-
dren’s court has no evidentiary basis for
the decision. In re P.H., 504 P.2d 837
(Alaska 1972); D.H. v. State. 561 P.2d 294
(Alaska 1977).

Though the standards for determining
amenability to treatment through the
children’s court lack explicit definition, it
is clear from the statute that the court in
most cases must go beyond the circum-
stances surrounding the alleged delin-
quent Lets and the age of the child. In re
P.H., 504 P.2d 837 (Alaska 1972).

Even though the children™ (s?urk may
have independent .vnct.ming
children's treatment programs and facili-
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ties, it is necessary to make the existence
and evaluation of such programs a part of
the waiver proceedings to enable proper
review by the supreme court. In re P.H..
504 P.2d 337 ‘Alaska 1972),

At a waiver hearing there must be a
thorough examination o f'l) the probable
cause for believing that the child commit-
ted the act with which he was charged and
'2) the amenability of the child to juvenile
treatment. R.J.C. v. State. 520 P.2d 306
IAlaska L974)

in the absence of such an examination
there is no evidentiary basis for 3 waiver
decision. R.J.C. v. State. 520 P.2d 306
IAlaska 1974); J.W.H. v. State. 533 P 2d
227 'Alaska 197S).

I1l. PROCEDURAL .MATTERS.

The record must disclose the exis-
tence and evaluation of the available
children's treatment programs in all
future cases in order to establish the va-
lidity of the hearing. R.J.C. v. State. 520
P.2d 806 (Alaska 1974).

Waiver decision without testimony
of psychologist or psychiatrist. — A
waiver of juvenile jurisdiction decision
can be made without the testimony of a
psychologist or psychiatrist, since such
testimony is germane to at most two of the
four factors set out in subsection (d) of this
section, and not all four of those facts need
be determined adversely to the youth to
warrant waiver ofjuvenile jurisdiction. In
re J.R., 616 P.2d 865 (Alaska 1980).

Compulsory psychiatric evaluation
constituting error. — Compelling a juve-
nile to submit to a psychiatric evaluation
for the purpose of determining his amena-
bility to treatment as a child was revers-
ible error, where admission of the psychi-
atric evidence against nim at the waiver
hearing helped to pave the way for the
state to prosecute him for murder as an
adult, thereby exposing him to potential
punishment far more severe than could
otherwise have been visited upon him.
R.H. v. State, 777 P.2d 204 (Alaska Ct.
App. 1989).

The cons'itutional prerequisites for
a valid waiver of juvenile court treat-
ment are reflected in Rule of Children’s
Procedure 3 which guarantees the child a
hearing before the children's court judge
after adequate notice thereof, counsel at
the hearing who has had access to records
and reports relevant to issues before the
court, and s statement of reasons accom-
panying the waiver order. In re P.H., 504
P.2d 837 (Alaska 1972).

Services
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Compliance with Rule of Children's
Procedure 3(h) was essential to insure
that the waiver hearing was not a "mere
ritual” and tc provide a meaningful basis
for review. R.J.C. v. State, 520 P.2d 306
'‘Alaska 19741

The waiver hearing is a..ritically im-
portant stage in criminal proceedings
against a child. In re P.H., 504 P.2d 837
'Alaska 1972).

At stake at a child’s waiver hearing is
the statutory promise of special rehabili-
tative treatment in lieu of the harsher
sanction of criminal conviction. Because
che consequences of waiver are great, the
hearing must measure up to the essentials
of due process and fair treatment. In re
PH.. 504 F.2d 337 'Alaska 1972).

The investigation at a waiver hear-
ing cannot be a mere ritual. In re P H..
504 P.2d 837 'Alaska 1972).

There must be a hearing which mea-
sures up to the essential of due pro-
cess and fair treatment. R.J.C. v. State.
520 P.2d 306 'Alaska 1974); JW.H. v
State, 583 P.2d 227 (Alaska 1978).

The right of confrontation applies to
children's proceedings in which the child
is charged with misconduct for which he
may be incarcerated. In re P.H., 504 P.2d
337 'Alaska 1972).

Waiver without hearing is denial of
due process. —To waive children's court
jurisdiction without a hearing or opportu-
nity for adversary presentation is a denial
of fair process. In re P.H., 504 P.2d 837
(Alaska 1972).

As is waiver without substantial evi-
dence of unamenability to treatment
— To waive children's court jurisdiction
without substantial evidence having been
presented that the child i3 unamenable to
juvenile rehabilitation programs is denial
of fair process. In re P.H., 504 P.2d 837
(Alaska 1972).

There must be a thorough examination
made m determining probable cause and
amenability to treatment. Without such
an examination, there is no evidentiary
basis for a waiver decision. W.M.F. w.
State. 723 P.2d 1298 (Alaska Ct. App.
1986).

A minor may move to waive chil-
dren’s court jurisdiction pursuant to
subsection (a). M.O.W. v. State, 645 P.2d
1229 (Alaska Ct. App. 1982).

A minor under the age of 18 cannot
"elect” to be tried as an adult M.O.W.
v. Stale, 645 P.2d 1229 (Alaska Ct App.
1982).

Where no waiver hearing has been
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conducted, the court has no authority
to sentence a delinquent child as an
adult. B.AM. v. State. 528 P.2d 437
*Alaska 1974).

Before treating a juvenile as an adult,
the court must first conduct a waiver
hiirmg. B.AM. v. State, 528 P 2d 437
Alaska 1974).

Option available to prosecution ab-
sent waiver. — A proceeding in chil-
dren's court, which is limited to the dispo-
sitions set forth in AS 47.10.0801 bi. is the
only option available to the prosecution
absent waiver under subsection mJof this
section, and the standards established in
subsection lai are sutficiently clear to pre-
vent arbitrcry enforcement. M.OW. v.
State, 645 P.2d 1229 IAlaska Ct. App.
1982).

But hearing is not criminal in na-
ture. — A waiver hearing is not criminal
in nature and is dispositional, rather than
adjudicatory. N.P.A. v. State. 604 P.2d
599 (Alaska 1979).

And right to attend may be waived.
— Although a minor had a constitutional
right to attend her waiver hearing, she
waived that right when she voluntarily
failed to appear at tl e hearing by refusing
to waive extradition from another state.
N.P.A. v. State, 604 P.2d 599 (Alaska
1979).

The proper standard of proof as to
the amenability ofa minor to treatment is
the "preponderance of the evidence" stan-
dard. In re F.S.. 586 P.2d 607 (Alaska
1978), overruled on other grounds, State
v. F.L.A,, 608 P.2d 12 (Alaska 1980); M.K.
v. State. 744 P.2d 1178 (Alaska Ct. App.
1987).

Use of the "preponderance of the evi-
dence" standard as the standard of proof
in a waiver hearing to show nonamenabil-
ity of a juvenile to treatment is not viola-
tive of due process, W.M.F. v. State, 723
P.2d 1298 (Alaska Ct. App. 1986).

The state bears the burden of establish-
ing unamenability by a preponderance of
the evidence. P.K.M. v. State. 780 P.2d
395 (Alaska Ct. App. 1989).

Probable cause determination can-
not be based on hearsay testimcuy. —
The probable cause determination of a
courtat a waiver hearing concerning juve-
niles cannot be based upon hearsay testi-
mony. In re P.H., 504 P.2d 837 (Alaska
1972).

Exclusion of testimony held proper.
— Although proffered testimony was rele-
vant to the amenability issue, the supe-
rior court did not abuse its discretion in
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excluding it because its prejudicial impact
outweighed its probative value. In re F.3..
586 P 2d 607 (Alaska 1978), overruled on
other grounds. State v. F.L.A.. 608 P.2d
12 'Alaska 1980).

Insufficient evidence. — Where the
court had little information concerning
the probable cause of the minor's delin-
quent behavior, it was aware only of the
nature of the offenses, of the fact that the
minor was apparently not in need of
funds, and of his statement that he re-
garded the commission of the crimes as a
game, this information was insufficient to
satisfy the requirements of this subsec
tion. D.H. v. State. 561 P.2d 294 (Alaska
1977).

Waiver hearing did not comply with
the standards set forth in this section
and Rule of Children's Procedure 3. R.J.C.
v. State, 520 P.2d 306 (Alaska 1974).

Trial court’s conclusion that minor
was amenable to treatment was abuse
of discretion. — See In re F.S., 586 P.2d
607 (Alaska 1978), overruled on other
grounds, State v. F.L.A, 608 P.2d 12
IAlaska 1980).

Minor unamenable to treatment. —
The court did not abuse its discretion in
determining that a juvenile offender who
had committed three murders while steal-
ing money from her victims was not ame-
nable to treatment by age 20. W.M.F. v.
State, 723 P.2d 1298 (Alaska Ct. App.
1986).

After taking into account the serious-
ness of the offense, defendant’s current
age, and the inconclusive psychiatric and
psychological testimony, the trial court's
decision that defendant was unamenable
to treatment was sustained. M.K. v. State,
744 P.2d 1178 (Alaska Ct. App. 1987).

Waiver of juvenile jurisdiction over an
18 */jyear old individual waa not an abuse
of discretion, where he had committed
several property offenses which would be
felonies if committed by an adult, and the
evidence supported the conclusion that he
was not amenable to treatment. D.R.D. v.
State, 767 P.2d 207 (Alaska Ct. App.
1989).

Finding of unamenability to treat-
ment not error. — Superior court did not
abuse its discretion in finding that defen-
dant was not amenable to treatment as a

minor. C.G.C. v. State, 702 P.2d 648
(Alaska Ct. Anp. 1985).
Continuance denied. — The trial

court did not err in failing to grant defen-
dant a nine- to 12-month continuance to
permit further psychiatric and psychologi-
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cal treatment in order to test his amena-
bility tojuvenile treatment. M.K. v. State.
744 P.2d 1178 (Alaska Ct. App. 19871

Sec. 47.10.070. Hearings. The court may conduct the hearing in
an informal manner in the courtroom or in chambers. A hearing may
be held before a young adult advisory panel in accordance with AS
47.10.075. The court shall give notice of the hearing to the department
and it may send a representative to the hearing. The court shall also
transmit a copy of the petition to the department. The representative
of the department may also be heard at the hearing. Th<* public shall
be excluded from the hearing, but the court, in its discretion, may
permit individuals to attend a hearing, if their attendance is compat-
it :with the best interests of the minor. Nothing in this section may
be applied in such a way as to deny a child’s rights to a public trial and
to a trial by jury. (§ 10(1) art I ch 145 SLA 1957; am § 1 ch 49 SLA
1966; am § 53 ch 71 SLA 1972)

NOTES TO DECISIONS

Constitutionality. — See In re Gault, court system. Doe v. State, 487 P.2d 47
387 US. 1,87 S. Ct. 1428, 18 L. Ed. 2d (Alaska 1971).

527 (1967), discussing due process re- The problems of pre-adjudication
quirements in juvenile delinquency pro- treatment of juveniles are unique to
ceedings. the juvenile process; hence, what is held

Constitutional requirements apply with regard to the procedural require-
to children. RLR v. State, 487 P.2d 27 ments at the adjudicatory stage has no
(Alaska 1971) (decided prior to 1972 necessary applicability to other steps of
amendment). the juvenile process. Doe v. State, 487

Hence, states must afford juveniles P.2d 47 (Alaska 1971) (decided prior to
due process of law in delinquency pro- 1972 amendment).
ceedings that might result in the child's Due process standards must be ob-
incarceration, and accordingly juveniles served at a detentio ¢ n.uiry since it
must be afforded the right to be repre- may result in the dep uion of the
sented by counsel, must be given proper child’s liberty. Due process requires at the
and timely notice, must be given the right  very least that detention orders be based
of confrontation and cross-examination of on competent, swom testimony, that the
witnesses, and afforded the privilege child have the right to be represented by
against self-incrimination. Doe v. State, counsel at the detention inquiry and that
487 P.2d 47 (Alaska 1971) (decided prior the detention order state with particular-
to 1972 amendment). ity the facts supporting it. Doe v. State,

While the U.S. Supreme Court has not 487 P.2d 47 (Alaska 1971) (decided prior
held that children must be afforded due to 1972 amendment).
process rights in the pre-adjudication Incarceration, when applied to chil-
stages of the juvenile process, the Alaska dren, is a taking of liberty under the
supremo court believes that due process 14th amendment, regardless of benevo-
safeguards are neo. 'aary not only at the lent-sounding labels. RLR v. State, 487
adjudicative hearing, but at any stage P.2d 27 (Alaska 1971) (decided prior to
which may result in deprivation of the 1972 amendment).
child’s liberty. Doe v. State, 487 P.2d 47 The due process clause of the 14th
(Alaska 1971) (decided prior to 1972 amendment applies when a child is
amendment). charged with misconduct for which he

The extension to children of funda- may be incarcerated in an institution, re-
mental constitutional rights does not gardless of the labels of the adjudication
mean a total substitution of ths adult and institution, so the child is entitled to
criminal model for the present children's  notice of charges, counsel, confrontation

39
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and cross-examination, and the privilege
against self-incnm:nation. RLR v. State.
487 P.2d 27 iAlaska 1971) (decided prior
to 1972 amendment).

The right to grand jury indictment is
not so fundamental that due process is of-
fended by alternate methods for institut-
ing children's proceedings where the child
is charged with having violated a criminal
statute. Doe v. State. 487 P.2d 47 (Alaska
1971) (decided prior to 1972 amendment).

Children who ara charged with acts
which would be chargeable only by grand
jury indictment, if committed by an adult,
need not be indicted by a grand jury. Doe
v. State, 487 P.2d 47 (Alaska 197ii 'de-
cided prior to 1972 amendment).

Children are constitutionally enti-
tled to jury trial in the adjudicative
stage of a delinquency proceeding.
However, due to the uniqueness of some
facets of the procedures governing chil-
dren's court proceedings and the potential
damage which may accrue to the child by
a public trial, the child should first con-
sult with his counsel and his parents or
guardian when appropriate, and then af-
firmatively assert the right to a trial by
jury before it is finally granted. RLR v.
State, 487 P.2d 27 (Alaska 1971). But see
McKeiver v. Pennsylvania, 403 U.S. 528,
91 S. Ct. 1976, 29 L. Ed. 2d 647 (1971), in
which it was held that trial byjury in the
juvenile court's adjudicative stage is nota
constitutional requirement (decided prior
to 1972 amendment).

Whenever a child in a delinquency pro-
ceeding is charged with acts which would
be a crime, subject to incarceration if com-
mitted by an adult, Alaska Const., art. I,
§ 11, guarantees him the right to jury
trial. To the extent In re White, 445 P.2d
813 (Alaska 1968) [subsequently over-
ruled, In re G.K., 497 P.2d 914 (Alaska
1972)] is inconsistent with this opinion, it
is overruled. RLR v. State, 487 P.2d 27
(Alaska 1971) (decided prior to 1972
amendment).

The purposes of the right to jury trial,
such as protection against the corrupt or
overzealous prosecutor and against the
compliant, biased, or eccentric judge, ap-
ply as much in children's cases as in
adulta’ cases. RLR v. State, 487 P.2d 27
(Alaska 1971) (decided prior to 1972
amendment).

If the child waives jury trial, the
state may not require it, but jury trial
shall be provided only on demand. RLR v.
State, 487 P.2d 27 (Alaska 1971) (decided
prior to 1972 amendment).

Alaska Statutes
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The Hammonds test of waiver IHam-
monds v. State. 442 P.2d 39 'Alaska
1968)1, applies to infants as well as adults.
The consequences of application will differ
for infants, because some decisions can be
"knowingly and intelligently" made only
by persons of fuller knowledge and matu-
rity. An infant not advised by an attorney
could make few knowledgeable and intel-
ligent decisions about whether to waive
rights in judicial proceedings. On the
other hand, in areas wnere an adult ordi-
narily delegates to his attorney decision-
making authority, as in "eclding whether
to object to introduction of evidence, the
competence of the attorney rather than oi
the client generally determines whether
waivers satisfy the Hammonds criteria.
RLR v. State. 487 P.2d 27 (Alaska 1971)
idecided prior to 1972 amendment).

The right to counsel extends to chil-
dren charged with delinquency. RLR
v. State, 487 P.2d 27 (Alaska 1971) (de-
cided pnor to 1972 amendment).

Ajuvenile must be afforded the right to
be represented by counsel at the delin-
quency proceeding, and a denial of that
right violates due process. Doe v. State,
487 P.2d 47 (Alaska 1971) (decided prior
to 1972 amendment).

Right to reasonable time to prepare
for trial. — It is unquestionable that the
right to the assistance of counsel of neces-
sity includes tho concomitant right to
have a reasonable time in which to pre-
pare for trial. Doe v. State, 487 P.2d 47
(Alaska 1971) (decided prior to 1972
amendment).

While an adult defendant in a criminal
case must be brought to trial within a rea-
sonable time, due process requires that he
may not be brought to trial too soon. He
must be given a reasonable time to con-
sult with hia counsel and to prepare his
defense. Doe v. State. 487 P.2d 47 (Alaska
1971) (decided prior to 1972 amendment).

Thia section provides for tho exclu-
sion of the public from children’s
hearings. RLR v. State, 487 P.2d 27
(Alaska 1971) (decided prior to 1972
amendment).

But such provision involves only
persons whose presence is not desired
by chiid. — The area of discretion in the
rule, where the court may refuse to open
the hearing, involves persona whose pres-
ence is not desired by the child. RLR v.
State, 437 P.2d 27 (Alaska 19":. '-jcis.-i
prior to 1972 amendment).

It is an abuse ofdiscretion for the court
to refuse admittance to individuals whose
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presence is favored by the child, except in
special circumstances such as the unavail-
ability ofa courtroom sufficiently large to
hold all the individuals whose presence is
sought. RLR v. State. 487 p.2d 27 'Alaska
1971) (decided prior to 1972 amendment).

If the child or his guardian ad li'em
wants the press, friends, or others to be
free to attend, then the hearing must be
open to them. RLR v. State. 487 P 2d 27
'Alaska 1971) 'decided prior to 1972
amendment).

As children are guaranteed the right
to a public trial by the Alaska Consti-
tution. RLR v. State. 487 P.2d 27 'Alaska
1971) (decided prior to 1972 amendment).

Due process requires that children have
tiie right to a public trial by jury where
they are charged with acts which would
be a crime if committed by an adult. Doe
v. State, 487 P.2d 47 (Alaska 1971) 'de-
cided pnor to 1972 amendment).

The fundamental constitutional right of
public trial by jur, must be afforded chil-
dren in delinquency adjudication proceed-

Collateral references. — Power of ju-
venile court to require testimony bv chil-
dren. 151 ALR 1229.

Applicability of rules of evidence in ju-
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ings, in spite of the possible interference
with the benevolent motives of the chil-
dren's court system which have, in the
past, justified denial of those rights. Doe
v. State, 487 P.2d 47 (Alaska 1971) <e-
cided prior to 1972 amendment).

The reasons for the constitutional guar-
antees of public trial apply as much to ju-
venile delinquency proceedings as to adult
criminal proceedings. RI.R v. State. 437
P2d 27 'Alaska 1971) idectded prior to
1972 amendment!.

Delinquency must be proved be-
yond a reasonable doubt under the due
process clause of the 14th amendment.
RLR v. State. 487 P 2d 27 'Alaska 1971)
'decided prior to 1972 amendment).

"Compatible". — In the absence of
contraty auchoritv. it is appropriate to ac-
cord the word "compatible" its usual
meaning. W.M.F. v Johnstone. 711 P 2d
1187 (Alaska Ct. App. 1986).

Cited in In re P.M.. 533 P.2d 13 (Alaska
1975): M.O.W. v. State. 645 P 2d 1229
(Alaska Ct. App. 1982).

venile delinquency proceedings. 43
ALR2J 1128.
Degree of proof in juvenile delinquency

proceedings. 43 ALR2d 1138.

Sec. 47.10.072. Access to hearing by victim, () If i crime was
committed by a minor who is scheduled for a hearing under AS
47.10.070, the victim may request from the court permission to attend
the hearing. If the victim requests, the department shall provide tech-
nical assistance to the victim in preparing a written submission to the
court requesting access to the hearing. The department shall make
reasonable efforts to inform victims of the availability of this assis-
tance.

(b) If more than one person who qualifies as a victim under AS
12.55.185 makes a rrquest, the commissioner of health and social
services shall designate one person for purposes of receiving the notice
and exercising the rights granted by this section.

(©) In this section, "victim” has the meaning given in AS 12.55.185.
(8 24 ch 59 SLA 1989)

Sec. 47.10.075. Young adult advisory panels, (a) Unless the
minor objects, the court may select a young adult advisory panel to
hear the case and advise the court of a recommended judgment and
order. The court may consider any of the panel recommendations in
making it3 judgment and order in the case.
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(b) The principal of each high school shall submit annually to the
court a list of the students enrolled in grades 10, 11 and 12. The court
shall determine the method of selecting the members of each panel.

(¢) A student shall be excused from attending school while serving
as a panel member. A student may not serve more than once each year
on a panel.

fd) Astudent shall be excused from service as a panel member if the
student submits a written request to the court indicating the reason
for not wishing to serve. (8 2 ch 49 SLA 1966)

Legislative history reports. — For re-
port on ch. 49. SLA 1966, see 1966 House
Journal, p. 52.

Sec. 47.10.080. Judgments and orders, (a) The court, at the con-
clusion of the hearing, or thereafter as the circumstances of the case
may require, shall find and enter a judgment that the minor is or is
not delinquent or a child in need of aid.

(o) If the court finds that the minor is delinquent, it shall

(1) order the minor committed to the department for a period of
time not to exceed two years or in any event extend past the day the
minor becomes 19, except that the department may petition for and
the court may grant in a hearing (A) two-year extensions of commit-
ment that do not extend beyond the child’s 19th birthday if the exten-
sion is in the best interests of the minor and the public; and (B) an
additional one-year period of supervision past age 19 if continued
supervision is in the best interests of the person and the person con-
sents to it; the department shall place the minor in the juvenile facil-
ity that the department considers appropriate and that may include a
juvenile correctional school, detention home, or detention facility; the
minor may be released from placement or detention and placed on
probation on order ofthe court and may also be released by the depart-
ment, in its discretion, under AS 47.10.200;

(2) order the minor placed on probation, to be supervised by the
department, and released to the minor’s parents, guardian, or a suit-
able person; if the court orders the minor placed on probation, it may
specify the terms and conditions of probation; the probation may bo for
a period of time, not to exceed two years and in no event extend past
the day the minor becomes 19, except that the department may peti-
tion for and the court may grant in a hearing

(A) two-year extensions of supervision that do not extend beyond
the child’s 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it;
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(3) order the minor committed to the department and placed on
probation, to be supervised by the department, and released to the
minor's parents, guardian, other suitable person, or suitable
nondetention setting such as a family home, group care facility, or
child care facility, whichever the department considers appropriate to
implement the treatment plan of the oredisposition report; if the court
orders the minor placed on probation, it may specify the terms and
conditions of probation; the department may transfer the minor, in the
minor’s best interests, from one of the probationary placement set-
tings listed in this paragraph to another, and the minor, the minor's
parents or guardian, and the minor’ attorney are entitled to reason-
able notice of the transfer; the probation may be for a period of time,
not to exceed two years and in no event extend past the day the minor
becomes 19, except that the department may petition for and the court
may grant in a hearing

(A) two-year extensions of commitment that do not extend beyond
the child's 19th birthday if the extension is in the best interests of the
minor and the public; and

(B) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it; or

(4) order the minor to make suitable restitution in lieu of or in
addition to the court’s order under (1), (2) or t3) of this subsection.

(5) order the minor committed to the department for placement in
an adventure-based education program established under AS
47.21.020 with conditions the court considers appropriate concerning
release upon satisfactory completion of the program or commitment
under (1) of this subsection if the program is not satisfactorily com-
pleted.

(c) Ifthe court finds that the minor is a child in need of aid, it shall

(1) order the minor committed to the department for placement in
an appropriate setting for a period of time not to exceed two years or
in any event past the date the minor becomes 19 years of age, except
that the department may petition for and the court may grant in a
hearing (A) two-year extensions of commitment that do not extend
beyond the minor's 19th birthday if the extension is in the best inter-
ests of the minor and the public; and (B) an additional one-year period
of supervision past age 19 if the continued supervision is in the best
interests of the person and the person consents to it; the department
may transfer the minor, in the minor's best interests, from one place-
ment setting to another, and the minor, the minor’s parents or guard-
ian, and the minor's attorney are entitled to reasonable notice of the
transfer;

(2) order the minor released to the minor's parents, guardian, or
some other suitable person, and, in appropriate cases, order the par-
ents, guardian, or other person to provide medical or other care and
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treatment; if the court releases the minor, it shall direct the depart-
ment to supervise the care and treatment given to the minor, but the
court may dispense with the department’s supervision if the court
finds that the adult to whom the minor is released will adequately
care for the minor without supervision; the department's supervision
may not exceed two years or in any event extend past the date the
minor reaches age 19, except that the department may petition for
and the court may grant in a hearing

(A) two-year extensions of supervision that do not extend beyond
the minor's 19th birthday if the extension is in the best interests of
the minor and the public; and

IB) an additional one-year period of supervision past age 19 if the
continued supervision is in the best interests of the person and the
person consents to it; or

(3) by order, upon a showing in the adjudication by clear and con-
vincing evidence that there is a child in need of aid under AS
47.10.010(a)(2) as a result of parental conduct and upon a showing in
the disposition by clear and convincing evidence that the parental
conduct is likely to continue to exist if there is no termination of
parental rights, terminate parental rights and responsibilities of one
or both parents and commit the child to the department or to a legally
appointed guardian of the person of the child, and the department or
guardian shall report annually to the court on efforts being made to
find a permanent placement for the child.

(d) An order issued under (c)(3) of this section authorizes the com-
missioner of health and social services or a designee or the guardian of
the person of the child to consent to the adoption of the child.

(e) If the court finds that the minor is not delinquent or a child in
need of aid, it shall immediately order the minor released from the
department's custody and returned to the minor’ parents, guardian,
or custodian, and dismiss the case.

(0 A minor found to be delinquent or a child in need of aid is a ward
of the state while committed to the department or the department has
the power to supervise the minor's actions. The court shall review an
order made under (b) or (c)(1) or (2) of this section annually, and may
review the order more frequently to determine if continued placement,
probation, or supervision, as it is being provided, is in the best interest
of the minor and the public. If annual review under this subsection
would arise within 90 days of the hearing required under (I) of this
section, the court may postpone review under this subsection until the
time set for the hearing. The department, the minor, the minor’ par-
ents, guardian, or custodian are entitled, when good cause is shown, to
a review on application. If the application is granted, the court shall
afford these parties and their counsel reasonable notice in advance of
the review and hold a hearing where these parties and their counsel
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shall be afforded an opportunity to be heard. The minor shall be af-
forded the opportunity to be present at the review.

(@ No adjudication under this chapter upon the status of a child
may operate to impose any of the civil disabilities ordinarily imposed
by conviction upon a criminal charge, nor may a minor afterward be
considered a criminal by the adjudication, nor may the adjudication be
afterward deemed a conviction, nor may a minor be charged with or
convicted of a crime in a court, except as provided in this chapter. The
commitment and placement of a child and evidence given in the court
are not admissible as evidence against the minor in a subsequent case
or proceedings in any other court, nor does the commitment and place-
ment or evidence operate to disqualify a minor in a future civil service
examination or appointment in the state.

(h) The department shall pay all court costs incurred in all proceed-
ings in connection with the adjudication of delinquency under this
chapter, including hearings that result in the release of the minor.

(i) A minor, the minor’s parents or guardian acting on the minor’s
behalf, or the department may appeal ajudgment or order, or the stay,
modification, setting aside, revocation, or enlargement of a judgment
or order issued by the court under this chapter.

() [Repealed, 829 ch 63 SLA 1977.]

(k) In making its order under (c) of this section, the court shall
consider the fact, if it is a fact, that the minor was being provided
treatment by spiritual means through prayer in accordance with the
tenets and practices of a recognized church or religious denomination
by an accredited practitioner of the church or denomination.

() Within 18 months after the date a child is initially taken into
custody by the department under AS 47.10.142(c) or committed to the
custody of the department under (b)(3), (c)(1), or (c)(3) of this section,
or 47.10.230(c), the court shall hold a hearing to review the placement
and services provided and to determine the future status of the minor.
The court shall make appropriate written findings, including findings
related to the following;

(1) whether the child should be returned to the parent;

(2) whether the child should remain in out-of-home care for a speci-
fied period,;

(3) whether the child should remain in out-of-home care on .i per-
manent or long-term basis because of special needs or circumstances;

(4) whether the child should be placed for adoption or legal guard-
ianship.

(m)F{Nithin 60 days after the date a child is removed from the
child’s homo by the department, the department shall notify the ap-
propriate local citizen out-of-home care review panel established un-
der AS 47.1f.420.

(n) Within 60 days after a court orders a child committed to the
department under (c) of this section and at a review under (f) or (1) of
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this section, the department shall inform the parties about the local
citizen out-of-home care review panel established under AS 47.10.420.
(8 10(2) art I ch 145 SLA 1957; am § 2 ch 110 SLA 1960; am § 2 ch
118 SLA 1962; am § 1ch 40 SLA 1967; am 8 1-4 ch 27 SLA 1970; am
88 12-15 ch 245 SLA 1970; am 8§ 6 ch 104 SLA 1971- am 8§88 6, 7ch 1
SLA 1972; am 8§ 1. 2 ch 125 SLA 1974; am 8§ 14-18, 29 ch 63 SLA
1977; am 8§ 6 ch 86 SLA 1979; am 88 4, 5 ch 117 SLA 1990)

Effect of amendments. — The 1990
amendment, effective July 1, 1990, added

NOTES TO

I. General Consideration.
Il. Delinquent Minor.
IIl. Child in Need of Aid.

I. GENERAL CONSIDERATION.

Each category of children mandates
differences regarding content of dis-
positional orders. — Alaska's pertinent
statutory provisions and procedural rules
distingui-n between categories of children
for purposes of administering Alaska chil-
dren's laws. Of controlling significance is
that each class or category mandates dis-
tinct differences regarding the permissi-
ble content of any dispositional order the
trial court can enter. In re A Minor Child.
490 P.2d 658 (Alaska 1971).

Least restrictive alternative ap-
proach. — Under the 'least restrictive
alternative" approach, the court must con-
sider and reject less restrictive alterna-
tives prior to the imposition of more re-
strictive alternatives. The state has the
burden of proving that less restrictive al-
ternatives are inappropriate by a prepon-
derance of the evidence. In re J.H., 758
P.2d 1287 (Alaska Ct. App. 1988).

To determine the least restri .rive alter-
native in a given case, the com; must con-
sider, among other things, the seriousness
of the offense, the degree ofthe child’s cul-
pability, the totality of the underlying cir-
cumstances in the case, and the child’s
prior record. In re J.H., 758 P.2d 1287
(Alaska Ct App. 1988).

Superior court erred in concluding that
institutionalization was the "least restric-
tive alternative,"” where there was no sub-
stantial evidence to warrant a conclusion
that the child's treatment needs could not
be successfully addressed by residential

treatment In re JJL, 758 P.2d 1287
(Alaska Ct App. 1988).
The only instance under Alaska

the hird sentence in subsection (0 and
added subsections A-im.

DECISIONS

children’s laws authorizing institu-
tionalization or incarceration is when
the child has violated the laws of the
state, or any of its political subdivisions,
and in turn has been adjudged a delin-
quent minor. In re A Minor Child, 490
P 2d 658 (Alaska 1971).

The legislature has authorized institu-
tionalization only where the child is found
to be a delinquent minor. In re A Minor
Child. 490 P.2d 658 (Alaska 1971).

Findings insufficient to sustain or-

der institutionalizing juvenile. — See
R.P. v. State, 718 P.2d 168 (Alaska Ct.
App. 1986).

Review of placement decision. —
The superior court has the authority to
review the decision of the department to
determine if the placement ;s in the best
incerest of the minor, but in reviewing a
decision of the department, the superior
court may not substitute its judgment for
the judgment of the department; since the
legislature has committed the decision of
placement to the department's discretion,
the question for the court is whether the
agency abused its discretion. State, Dept
of Health & Social Servs. v. A.C., 682 P.2d
1131 (Alaska Ct. App. 1984).

Jurisdiction dependent upon age of
offender at time of act. — Juvenile ju-
risdiction of tho superio-' court in delin-
quency proceedings is dependent upon the
age of the offender at the time of the de-
linquent acts. Henson v. State, 576 P.2d
1352 (Alaska 1978).

Option available to prosecution ab-
sent waiver under AS 47.10.060(a). — A
proceeding in children's court, which is
limited to the dispositions set forth in AS
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47.10.080(b). is the only option available
to the prosecution absent waiver under
AS 47.10.060(a), and the standards estab-
lished in that section are sufficiently clear
to prevent arbitrary enforcement. M.O.W.
v. State, 645 P.2d 1229 (Alaska Ct. App.
1982).

One who committed a crime when 18
years of age could be criminally prose-
cuted, as an adult, when he had been
previously adjudged a delinquent minor
and the court had retained supervisory ju-
risdiction over him until age 19. Henson
v. State, 576 P.2d 1352 (Alaska 1978).

Section is maximum sentencing stat-
ute. — Statutes requiring release upon a
specified birthday are, in effect, maximum
sentencing statutes. Davenport v. McGin-
nis, 522 P.2d 1140 (Alaska 1974).

Sentence reduction to 19 years of
age not retroactive. — There was noth-
ing in the am adatory legislation to this
section that indicated an intention that
the sentence reduction should operate ret-
rospectively. Davenport v. McGinnis, 522
P.2d 1140 (Alaska 1974).

There is no conflict between subsec-
tion (bKI) and AS 47.10.060(d). In re
F.S., 586 P.2d 607 (Alaska 1978), over-
ruled on other grounds, State v. F.L.A,,
608 P.2d 12 (Alaska 1980).

Effect of denying petition for exten-
sion of custody. — Where defendant pro-
posed to return child in state custody to
her natural mother and sought extension
of state custody to accomplish this gradu-
ally, a native villago council argued that
denial of department's petition for an ex-
tension of custody would not require the
superior court then to return the child to
her mother, but rather that under subsec-
tion (e) the court could release the child to
the child’s parents under the tribal court
adoption order, however, it was held that
the superior court correctly concurred in
tho state's position that, absent an exten-
sion, the child must be returned to her
natural mother. In re A.3., 740 P.2d 432
(Alaska 1987).

Parental right to custody and con-
trol la not absolute. — While a parent
has a right to the care, custody and con-
trol ofhis or her children, this right is not
absolute, and "courts have become in-
creasingly sware of the rights of chil-
dren." The Alaska legislature has struck a
balance between these potentially compet-
ing rights by requiring the state to prove
its allegations by clear and convincing ev-
idence in parental rights termination
cases. Once this burden of proof has been
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met, however, the statute mandates a ter-
mination. In re D.C., 596 P.2d 22 (Alaska
1979).

Section not in conflict with Indian
Child Welfare Act. — The application of
the clear and convincing standard to the
findings that a child is in need of aid as a
result of parental conduct and that the pa-
ternal conduct is likely to continue does
not conflict with section 1912(f) <5 U.S.C.
$ 1912(0! of the Indian Child Welfare Act
(ICWA). Section 1912(0 looks to likely fu-
ture harm to the child, requiring only a
finding beyond a reasonable doubt of
likely harm to the child with continued
custody by the parent or Indian custodian.
In contrast, this section is concerned with
the present condition of the child and the
likely future conduct of the parent and re-
quires a finding by clear and convincing
evidence that the child is in need of aid as
a result of parental conduct and that the
parental conduct that placed the child in
need of aid is likely t, continue. The
Alaska statute requires findings addi-
tional to that required by the ICWA, thus
providing a level of protection to the pa-
rental nghts beyond that provided by the
ICWA, and is not preempted by the
ICWA. In re JR.B. 715 P.2d 1170
(Alaska 1986).

Peremptory challenge procedure in-
applicable to juvenile proceedings. —
While juvenile proceedings have some of
the characteristics of both civil and crimi-
nal actions, they are basically different
from both, and the words "civil or crimi-
nal" as used in AS 22.20.022 must be
strictly construed. The trial judge was cor-
rect in holding that peremptory challenge
procedure applied only to civil and crimi-
nal actions and not to juvenile proceed-
ings. In re A Minor Child, 490 P.2d 658
(Alaska 1971).

Notions of benevolent protective
policies cannot be used to validate de-
partures from positive law relating to
the adjudicative and dispoeitive phases of
children's proceedings. In re A Minor
Child, 490 P.2d 658 (Alaska 1971).

Nor to jujtify dispensing with con-
stitutional safeguards. — The benevo-
lent social theory supposedly underlying
children's court acta does not furnish justi-
fication for dispensing with constitutional
safeguards. In re A Minor Child, 490 P.2d
658 (Alaska 1971).

The right of confrontation is para-
mount to the state’s policy of protect-
ing a juvenile offender. Davis v. State,
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415 U.S. 308. 94 S. Ct. U05, 39 L. Ed. -d
347 (1974).

But state's interest in sec/ecy of ju-
venile adjudications need not always
fall before confrontation right. — See
Gonzaies v. State, 521 P,2d ;il2 iAlaska),
cert, denied, 419 U.S. 868. 95 3. Ct. 125,
42 L Ed. 2d 106 (1974)

Prosecution witness impeachable
by cross-examination for bias from
probationary status as juvenile delin-
quent. — The confrontation clause re-
quires that a defendant in a criminal case
be allowed to impeach the credibility of a
prosecution witness by cross-examination
directed at possible bias deriving from the
witness's probationary status as juvenile
delinquent although such an impeach-
ment would conflict with a state's asserted
interest in preserving the confidentiality
of juvenile adjudications of delinquency.
Davis v. Alaska. 415 U.S. 308, 94 S. Ct.
1105, 39 L. Ed. 2d 347 (1974).

Whatever temporary embarrassment
might result to a prosecution witness or
his family by disclosure of his juvenile
record — if the prosecution insisted on
using him to make its case — is out-
weighed by petitioner’s right to probe into
the influence of possible bias on the testi-
mony of a crucial identification witness.
Davis v. Alaska. 415 U.S. 308, 94 S. Ct.
1105, 39 L. Ed. 2a '47 (1974).

The state cannot, consistent with right
of confrontation, require the defendant to
bear the full burden of vindicating the
state's interest in the secrecy of juvenile
criminal records. Davis v. Alaska, 415
U.S. 308, 94 S. Ct. 1105, 39 L. Ed. 2d 347
(1974).

Th United States supreme court has
held that the constitutional right of con-
frontation required that defense counsel
be allowed to investigate the potential
bias of a crucial prosecution witness, even
where that potential bias arose out of a
juvenile adjudication and its resultant
probationary status. Gonzales v. State,
521 P.2d 512 (Alaska), cert, denied, 419
U.S. 868, 95 S. Ct. 125, 42 L. Ed. 2d 106
(1974).

The United States supremo court con-
cluded that Alaska’s interest in protecting
the anonymity of the juvenile offender
was outweighed by the more critical need
to afford a criminal defendant reasonable
inquiry into the motives of prosecution
witnesses. Gonzales v. State, 521 P.2d 512
(Alaska), cert, denied, 419 U.S. 868, 95 S.
Ct. 125, 42 L. Ed. 2d 106 (1974).

Conflict between section and deci-
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sion in Davis v. Alaska is superficial.
— The contlict between this section and
the supreme court’s decision in Davis .
Alaska. 415 U.S. 308, 94 S. Ct. 1105, 39 L
Ed. 2d 347 ' 1974). is only superficial. Gon-
zales v. State. 521 P 2d 512 (Alaska), cert,
denied. 419 U.S. 368. 95 S. Ct. 125. 42 L.
Ed. 2d 106 11974).

Since disclosure required because
of probationary status, not juvenile
adjudication. — The constitutional re-
quirement of disclosure in the facts in
Davis v. Alaska. 415 U.S. 308. 94 S. Ct.
L105, 39 L. Ed. 2d 347 (1974), is created
not by the juvenile adjudication itself but
by the probationary status of the juvenile
at the time of Davis' trial, with its poten-
tial for motivating false testimony. Gon-
zales v. Stato. 521 P.2d 512 (Alaska), cert,
denied. 419 U.S 868. 95 5. Ct. 125. 42 L.
Ed. 2d 106 (1974).

Where the witness was not on juve-
nile probation, it cannot be seriously ar-
gued that the fact of previous juvenile
convictions, standing alone, provided any
inference of pocentiol bias. Gonzales v.
State. 521 P.2d 512 (Alaska), cert, denied.
419 U.S. 858, 95 S. Ct. 125, 42 L. Ed. 2d
106 (1974).

State adjudications directed solely
at credibility do not conflict with con-
frontation right. — Juvenile adjudica-
tions which are stale by Alaska's stan-
dards and directed solely at general credi-
bility rather than bias are generally not
sufficiently probative to create a genuine
conflict with the defendant's right of con-
frontation. Gonzales v. State, 521 P.2d
512 (Alaska), cert, denied, 419 U.S. 868,
95 S. Ct. 125, 42 L. Ed. 2d 106 (1974).

Where the attempted impeachment was
of general credibility by proof of prior
"convictions,” the probative value of this
type of evidence is considerably less than
that which suggests false or distorted tes-
timony because of bias, and the need to
confront a witness with such evidence is
correspondingly less. Gonzales v. State,
521 P.2d 512 (Alaska), cert, denied, 419
U.S. 868, 95 S. Ct. 125, 42 L. Ed. 2d 106
(1974).

As a general rule, the trial courts could
properly refuse evidence of stale convic-
tions or juvenile adjudications where
these were offered for the purpose of dis-
crediting the witness generally rather
chan to show some specific potential for
bias or prejudice toward the defendant.
Thomas v. State, 522 P.2d 528 (Alaaka
1974).
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Privilege against self-incrimination.
— When a person under the age of 18
years violated former AS 47.10.010(a)(1).
he could be adjudged a "delinquent
minor,” one possible consequence of which
adjudication was commitment to a juve-
nile facility until the age of 19 (now 201
Moreover, if there was probable carse to
believe the minor was delinquent and the
court found that he was not amenable to
treatment as a juvenile, he could be prose-
cuted as if he were an adult. Thus, there
was always some danger of incarceration,
or other criminal sanctions, when a child
committed an act which would have been
a crime if committed by an adult. Under
such circumstances a child had a privilege
against self-incrimination. E.L.L. v. State.
572 P.2d 786 (Alaska 1977).

Subsection (g) provides in part that
ajuvenile offender may not be consid-
ered a criminal by reason of the adju-
dication, nor may the adjudication be af-
terward deemed a conviction. Gonzales v.
State, 521 P.2d 512 (Alaska), cert, denied.
419 US. 868, 95 S. Ct. 125, 42 L. Ed. 2d
106 (1974).

A judge cannot consider a juvenile
offense as a criminal conviction for the
purpose of prescribing a mandatory sen-
tence. Bertield v. State. 458 P.2d 1008
(Alaska 1969).

The judge's consideration of factors re-
lating to accused’s life, characteristics,
background and behavior prior to reach-
ing the age of 18 years did not mean that
he considered accused a criminal or that
he was using the juvenile offenses as
criminal convictions in determining the
sentence to impose. Berfield v. State, 458
P.2d 1008 (Alaska 1969).

Consideration of the juvenile record
is proper by the court imposing a sen-
tence upon an adult offender. Penn v.
State. 588 P.2d 288 (Alaska 1978).

Uso of the juvenile history of the of-
fender in sentencing proceedings does not
amount to the us* of those proceedings as
evidence against tho offender within the
proscription of such a statute as this sec-
tion. Penn v. State, 588 P.2d 288 (Alcska
1073).

When sentence determined. — The
sentence which may be imposed upon a
convicted adult is determined as of the
time of the final judgment of conviction,
or as of the time of commission of the of-
fense. These rules have been applied to
juvenile sentencing. Davenport v. McGin-
nis. 522 P.2d 1140 (Alaska 1974).

Restitution. — Superior court could
properly require minor to pay restitution
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for jewelry which was taken during a bur-
glary which he admitted and for which
the court adjudicated him a delinquent,
where he did not contest the fact that his
participation in the burglary made him
legally accountable as an accomplice of
the theft of the jewelry. J.M. v. State, 786
P.2d 923 'Alaska Ct. App. 1990).

Review of custody orders. — The
new children's law. as a result of the 1977
acts, provides for review of custody orders
annually or more often if good cause is
shown. In re J.M.. 573 P.2d 1376 (Alaska
1978).

Standard of review. — The factual
findings supporting the trial court's deter-
mination that a minor is a child in need of
aid will not be overturned on review un-
less clearly erroneous. A.H. v. State, 779
P.2d 1229 (Alaska 1989).

Appeal of detention order. — Under
this section and Children's Rule 29(a), a
minor who is detained may appeal his de-
tention order. A.M. v. State, 653 P.2d 346
(Alaska Ct. App. 1982).

Appellants are authorized to bring juve-
nile bail appeals under App. R. 207 to en-
sure that juvenile detention hearings are
not insulated from review. A.M. v. State,
653 P.2d 346 (Alaska Ct. App. 1982).

Superior court did not exceed it* ju-
risdiction in requiring the Department of
Health and Social Services to designate a
parenting clasa and urinalysis center for
the child’s father, and in ordering the de-
partment to encourage contacts between
the child and her mother, where the de-
partment was merely ordered to imple-
ment its chosen programs and was not re-
quired to make any particular placement
or post-dispoaition treatment decision. In
re AB., 791 P.2d 615 (Alaska 1990).

Appeal from detention order dis-

missed as untimely. — See AM. v.
State, 653 P.2d 346 (Alaska CL App.
1982).

Appellate  jurisdiction. — AS

22.05.010 places final appellate jurisdic-
tion in all cases in the supreme court. In
-e A Minor Child, 490 P.2d 658 (Alaska
1971).

Applied in L-AJl. v. State, 547 P.2d
827 (Alaska 1976); Adams v. Ross, 551
P.2d 9* j (Alaska 1976); D Ji. v. State, 561
P.2d 294 (Alaska 1977); R.N. v. State, 770
P.2d 301 (Alaska CL App. 19e9); P.RJ. v.
State, 787 P.2d 123 (Alaska CL App.
1990).

Quoted in Davis v. State, 499 P.2d
1025 (Alaska 1972).
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Stated in In re G.K.. 497 P.2d 914
(Alaska 1972).

Cited in Eliiason v. State. 511 P.2d

1066 (Alaska 1973); D.L.J. v. W.D.R.. 635
P.2d 834 (Alaska 1981); S.O. v. W.S,, 643
P.2d 997 (Alaska 1982); In re J R.S.. 690
P.2d 10 (Alaska 1984); Coney v. State. 699
P.2d 899 (Alaska Ct. App. 1985); In re
S.C.Y., 736 P.2d 353 (Alaska 1987).

I1. DELINQUENT MINOR.

Standards for use in choosing alter-

natives under subsection (b). — See
R.P. v. State, 718 P.2d 168 (Alaska Ct.
App. 1986).

Where a delinquent child was sen-
tenced for a fixed tune period and or-
dered to an adult institution, this
amounted to a penal sentence as opposed
to the juvenile disposition required under
subsection (b)(1). B.A.M. v. State, 528
P.2d 437 (Alaska 1974).

Court cannot place child in particu-
lar institution. — Under this section as
amended, the court no longer has discre-
tion to order the delinquent child placed
in a particular institution. The court only
has authority to commit the child to the
department, which then places the child.
B.A.M. v. State, 528 P.2d 437 (Alaska
1974); A.A. v. State, 538 P.2d 1004
(Alaska 1975).

Authority to order placement of de-
linquent child. — In enacting paragraph
(b)(3), the legislature intended for the de-
partment, not the court, to make the deci-
sions concerning placement of the minor.
State, Dep't of Health & Social Servs. v.
A.C., 682 P.2d 1131 (Alaska Ct. Apo.
1984).

Paragraph (b)(3) of this section provides
the court authority to order the delin-
quent minor placed on probation to the
Department of Health and Social Ser-
vices; it is then up to the department to
determine whether the minor should be
placed with his parents or in another set-
ting. State, Dep't of Health & Social
Servs. v. A.C., 682 P.2d 1131 (Alaska Ct.
App. 1984).

Where a delinquent child was under
the age of 18 at the time the acts of
delinquency were committed, he is
considered a minor for the purposes of
adjudication and disposition. B.A.M. v.
State, 528 P.2d 437 (Alaska 1974).

Age 20 is the proper age for deter-
mining whether r minor is amenable
to treatment In re F.S., 586 P.2d 607
(Alaska 1978), overruled on other
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grounds, State v. F.L.A, 608 P.2d 12
(Alaska 1980).

The inconsistency  between  AS
47.10.060(d) and subsection (b)(1) of this
section that existed prior to the 1977
amendments to these sections has been
eliminated in that AS 47,10.060 (d) now
provides that the determinative age is 20
and subsection (b)(1) provides that the
maximum limitation of confinement of
minors is 20. In re F.S.. 586 P.2d 607
(Alaska 1978), overruled on other
grounds. State v. F.L.A, 608 P.2d 12
(Alaska *980).

Binding advance consent to treat-
ment. — In order to give effect to the leg-
islature's intent that a court may consider
treatment until age 20 in determining
waiver ofjuvenile jurisdiction, it is neces-
sary that the judge be able to evaluate at
the time of the waiver hearing whether
the juvenile will in fact be available for
treatment. It is not possible for the judge
to know this unless the child can give
binding consent at the time of the hear-
ing. State v. F.L.A.,, 608 P.2d 12 (Alaska
1980).

A minor may bhindingly consent to an
additional period of supervision as pro-
vided by subsection (b)(1) of this section.
In determining the effect to be given to
such consent, the court should consider
the age and maturity of the juvenile and
whether he has the advice of counsel. To
protect a minor from making a decision
adverse to his own interests, a guardian
ad litem may be appointed. State v.
F.L.AA., 608 P.2d 12 (Alaska 1980).

The portion of the opinion in In re F.S.,
586 P.2d 607 (Alaska 1978), that held that
a minor in a waiver hearing could not give
a binding advarce consent to treatment
beyond age 19 was mistaken. State v.
F.L-A., 608 P.2d 12 (Alaska 1980).

While it is true, as indicated in In re
F.S., 586 P.2d 607 (Alaska 1978), that the
statute contemplates that the determina-
tion of the additioi al period of treatment
be made after the initial hearing, such an
intent does not mandate that an advance
consent to treatment given by the minor
may not be regarded as binding. State v.
F.L.A., 608 P.2d 12 (Alaska 1980), over-
ruled on other grounds. State v. F.L.A,,
608 P.2d 12 (Alaska 1980).

The court must choose between
commitment to the Department of
Health and Social Services and proba-
tion, and may not delegate the choice to
the Department of Health and Social Ser-
vices. This is a correct textual analysis,
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especially in light of the provision in sub-
section (b)(1) for subsequent court order
for probation following placement or de-
tention. The legislature has clearly indi-
cated its intenc to place this choice in the
hands of the court. RLR v. State. 487 P.2d
27 (Alaska 1971).

Court-ordered probation. — Proba-
tion cannot be deemed court-ordered un-
der subsection .h) of this section unless it
is directly ordered. It cannot be "trig-
gered" by a decision of the department
that the juvenile has successfully com-
pleted a rehabilitation program, even if
the courtjudgment states that institution-
alization will end upon such successful
completion. L.C. v. State, 625 P.2d 339
(Alaska 1981).

The hearing judge erred by placing
a delinquent child on probation until
his 20th birthday. B.A.M. v. State. 523
P.2d 437 (Alaska 1974).

Petition necet- to extend proba-
tion beyond 19th birthday. — The supe-
rior court was without authority to extend
probation beyond the delinquent child's
ISth birthday without a petition from the
department to extend the probationary
period for an additional year. E.AM. v.
State, 528 P.2d 437 (Alaska 1974).

HI. CHILD IN NEED OF AID.

A minor who has been adjudged a
child in need of supervision [see now
child in need of aid] cannot be institu-
tionalized under the Children’3 Code. In
re A Minor Child, 490 P.2d 658 (Alaska
1971).

Where a runaway child is found to be a
child in need of supervision (see now child
in need of aid], not a delinquent minor, no
legal basis exists for his incarceration. In
re A Minor Child, 490 P.2d 658 (Alaska
1971).

Power of court tinder subsection (c).
— Under subsection (c) of this section, the
court is empowered to order the minor
committed to the Department of Health
and Social Services or order the minor re-
leased to his parents, guardian, or some
other suitable person. In re A Minor
Child, 490 P.2d 668 (Alaska 1971),

The Department of Health and So-
cial Services does not possess the au-
thority to institutionalize any minor,
including ono who has been declared a
child in need of supervision (see now child
in need ofaid], who has been committed to
its custody. It is unreasonable to construe
Alaska children’s statutes in a manner
which would result in the grant to the De-
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partment o:* Health and Social Services of
broader powers of commitment than pos-
sessed by the trial court. In re A Minor
Child, 490 P 2d 658 (Alaska 1971).

A child "in need of aid" appears to
be the functional equivalent of a "de-
pendent” child under AS 47.10.010 as it
existed prior to its 1977 amendment. In re
C.L.T., 597 P2d 518 (Alaska 1979).

"Best interests” standard. — Given
that both subparagraph (ci(l)iA) and sub-
section >f) contain the "best interests"
standard, it's reasonable to assume ‘.hat
the legislature intended tht standard to
have the same meaning with respect to
each type of continuation of custody,
namely a 080(c)i IXA) extension beyond
the term of the original order and a .080(f)
"extension" beyond the first year of the
order until its expiration. In re A.S., 740
P.2d 432 IAlaska 1987).

The "continuing conditions of need" re-
quirement for continued custody found in
AS 47.10.083 should be viewed as an addi-
tional requirement beyond "beat inter-
ests." not as the equivalent thereof. In re
A.S., 740 P.2d 432 (Alaska 1987).

"Best interests" as wused in AS
47.10.080(c)(1)(A) does not constitute a re-
quirement that the state demonstrate the
continuing existence of AS 47.01.010(a)(2)
conditions of need in order to obtain an
extension of custody. Thus, the state may
require an extension of custody in order to
implement a plan for reuniting the family
without causing emotional trauma to the
child by virtue of a sudden change of cir-
cumstances. In re A.S. 740 P.2d 432
(Alaska 1987).

The discretion allotted a parent in
the administration of punishment is
not unlimited. Clearly it dees not extend
to punishment regularly causing the "'sub-
stantial physical harm"™ which under AS
47.10.010(a)(2)(C) determines that a child
is in need of aid. 'a re D.C., 596 P.2d 22
(Alaska 1979).

Statutory provisions governing
judgments and orders terminating pa-
rental rights have been changed. In or-
der to terminate parental rights, the court
must now find that tho child is in need of
aid under AS 47.10.010(a)(2) as the result
of parental conduct proved by clear and
convincing evidence and that the parental
conduct is likely to continue to exist if
there is no termination of parental rights,
proved again by clear and convincing evi-
dence. AS 47.10.080(c)(3). In re C.L.T,,
597 P.2d 518 (Alaska 1979).

In order to terminate parental rights

al
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under this section, the court must find by
clear and convincing evidence '1) that
there is a child in need of aid under AS
47.10.0101al(2) as a result of parental con-
duct. and '2) that the parental conduct is
likely to continue. E.A. v. State, 623 P.2d
1210 IAlaska 1981).

Under former AS 47.10.010(aii5i ai-I
subsection la) and former subsection
'cii3)(DlI of this section, in order to termi-
nate parental rights, the superior court
was required to find 11) that the child was
a "dependent minor" and <) that the par-
ent had demonstrated by her conduct,
proved by clear and convincing proof, that
she was unfit to continue to exercise her
parental rights and responsibilities. In re
C.L.T.. 597 P.2d 518 (Alaska 1979).

Authority to direct placement of
minor. — Once a court declares a minor a
child in need of aid and commits the
minor to the Department of Health and
Social Services under subsection (ci(l),
the department has the authority to direct
the placement of the minor. The court can
review the department's decision to see if
it constitutes an abuse of discretion, but it
cannot make a specific placement order
once legal custody has been granted to the
department. In re B.L.J., 717 P.2d 376
(Alaska 1986).

The Department of Health and Social
Services is not required to file an addi-
tional petition for adjudication in order to
change the physical placement of minors
in its legal custody. In re B.LJ., 717 P.2d
376 (Alaska 1986).

Parent’s impulsive personality dis-
order not ground for termination of
rights. — Where after finding that child
was in need of aid, trial judge found that
the parent "is likely to continue to demon-
strate a conscious disregard of the obliga-
tion owed by a parent to a child even after
her release from incarceration because
she suffers from an impulsive personality
disorder,"” such finding was insufficient to
satisfy requirement of clear and convinc-
ing evidence that conduct leading to de-
termination that child is in need of aid is
likely since an impulsive personality dis-
order itself is not conduct and thus, not a
ground for terainnticn. Nada A. v. State,
660 P.2d 436 (Alaska 1983).

Findings. — A finding that the paren-
tal conduct is likely to continue must be
made expressly on the record prior to or-
dering the termination of parental rights.
E.A. v. State, 623 F.2d 1210 (Alaska
1981).

A rehabilitation program is not a
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common practice in the trial courts ab-
sent approval by a representative of the
state. In re EJ. (T.), 557 P.2d 1128
(Alaska 1976).

Abandonment. — For cases construing
former language in subsection (c) provid-
ing .'or termination of parental rights and
responsibilities when the child had been
abandoned, see D.M. v. State. 515 P.2d
1234 (Alaska 1973): In re B.J., 530 P.2d
7-J7 'Alaska 1975); Inre E.J. iT.), 557 P 2d
1128 (Alaska 1976).

Termination of father's parental
rights was affirmed, where he had not
made reasonable efforts to locate and com-
municate with his daughter and. at the
time of the termination hearing, was in-
carcerated for assaulting his girlfriend.
E.J.S. v. State. Dep’t of Health & Social
Servs.. 754 P.2d 749 (Alaska 1988).

Superior court’s decision to termi-
nate mother's parental rights on the
basis of her abandonment of her child
was supported by substantial evi-
dence. — See D.E.D. v. State, 704 P.2d
774 (Alaska 1985).

Court authority to set conditions on
parent for placement of child in pa-
rental home. — Court possessed author-
ity to require parent to complete alcohol
abuse program and maintain sobriety as a
precondition to placement of the child in
the parental home by the department un-
der (c)(1) of this section. D.A.W. v. State,
699 P.2! 340 (Alaska 1985).

Trial court did not abuse discretion
in failing to consider possibility of set-
ting up plan for reestablishing family
relationship between father and son.
— See In re EJ. (T), 557 P.2d 1128.
(Alaska 1976).

Role of trial court in proceeding in-
volving termination of parental rights.
— See In re EJ. (T.). 557 P.2d 1128
(Alaska 1976).

Applicability of burden of proof. —
A burden of proof is not applicable to a
dispositive hearing other than when ter-
mination of parental rights is involved. In
re S.D., 549 P.2d 1190 (Alaska 1976). See
also In re C.L.T., 597 P.2d 518 (Alaska
.979).

Determination of the standard to be ap-
plied by the court at the dispositive phase
of a child hearing was not tantamount to
establishing a burden of proof require-
ment. Such a requirement had been set
forth in former subsection (c)(3)(D) [see
now subsection (c)(3)). No such require-
ment had been set forth in situations such
as where termination of parental rights
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was not involved. In re S.D.. 549 P.2d
1190 (Alaska 1976).

Standard of proof held constitu-
tional. — Allowing parental rights to be
terminated based on a standard of proof
less stringent than 'beyond a reasonable
doubt" does not violate the due process
clause of the United States Constitution
or the Alaska Constitution. In re C.L.T..
597 P 2d 518 (Alaska 1979).

Since in proceedings brought to termi-
nate parental rights, the parent is neither
charged with criminal behavior nor sub-
ject to incarceration as a direct conse-
quence of the proceeding, there is nothing
m the federal constitution that compels
adoption of the proof beyond a reasonable
doubt standard in termination proceed-
ings. In re C.L.T., 597 P.2d 518 (Alaska
1979).

Clear and convincing proof is a more
demanding standard than a mere prepon-
derance of the evidence and is adequate to
protect the parent’s substantial interest in
his or her child custody rights. This evi-
dentiary standard balances the competing
interests involved in a proceeding brought
to terminate parental rights, one of which
is the right of a child to an adequate
home. In re C.L.T., 597 P.2d 518 (Alaska
1979).

The due process clause did not require a
standard of proof greater than clear and
convincing evidence when the state
sought to terminate parental rights be-
cause of unfitness under former subsec-
tion (c)(3)(D). In re C.L.T., 597 P.2d 518
(Alaska 1979).

Standard of proof under former subsec-
tion (c)(3)(D) calling for "clear and con-
vincing" evidence of the natural mother's
unfitness for the care and custody of the
child was held proper. In re K.S., 543 P.2d
1191 (Alaska 1975).

Protection provided by Indian Child
Welfare Act. — The Indian Child Wel-
fare Act, 25 U.S.C. 55 J901 — 1963, en-
acted in 1978, provides a higher standard
of protection to tho righta of parents in
termination proceedings involving In-
dians end Native Alaskans than that pro-
vided in this section. E_A. v. State, 623
P.2d 1210 (Alaska 1981).

Orders terminating parental rights
met statutory and rule of r wvrt re-
quirements regarding flndint >of fact
— See In re C.L.T., 597 P.2d 518 (Alaska
1979).

Review of orders terminating paren-
tal rights. — Orders made under subsec-
tion. (c)(3) of thia section are not entitled to
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automatic review, inasmuch as subsection
(f) of this section specifies which orders
are entitled to this review and orders un-
der subsection i:i(3) of this section are not
included within the list, Rita T. v. State.
623 P.2d 344 (Alaska 1981).

All orders made pursuant to this sec-
tion, including orders under subsection
ici(3) of this section, are to be reviewed
upon application of an interested party li-
the party establishes good cause for the
review, and if the child is still a ward of
the court. Rita T. v. State, 623 P.2d 344
(Alaska 1981).

As long as a child remains the ward of
the court, under subsection if) of this sec-
tion his or her natural parents are enti-
tled to a review of the order terminating
their parental rights upon a showing of
good cause for the hearing. Rita T. v
State. 623 P.2d 344 (Alaska 1981).

Good cause could be established if the
parents showed that it would be in the
best interests of the child to resume living
with them because they have sufficiently
rehabilitated themselves so that they can
provide proper guidance and care for the
child. Rita T. v. State, 623 P.2d 341
IAlaska 1981).

Where, when a mother applied for a
hearing before the superior court, she in-
dicated that as a result of a 14-month re-
habilitation program she had overcome
the problems that had led to the termina-
tion of her parental rights and also indi-
cated that professional counselors, social
workers and others would be able to es-
tablish that she was now capable of pro-
viding a warm and loving home for the
child, this was ?. sufficient sowing of
good cause to entitle her to a review of the
order terminating her parental rights if
the child had not yet been adopted. Rita T.
v. State, 623 P.2d 344 (Alaska 1981).

Burden of proof under subsection
(c)(3). — Although subsection (c)(3) does
not place the burden of proving by clear
and convincing evidence that there is a
child in need of aid under AS
47.10.010(a)(2) as a result of parental con-
duct and that the parental conduct is
likely to continue on either party, the Su-
preme Court of Alaska has assigned the
burden of proof to the Department of
Health and Social Services, Division of
Family and Youth Services. K.T.E. v.
State. 689 P.2d 472 (Alaska 1984).

For reference to apparent conflict
between subsection (cXl) aa it read
prior to 1977 amendment and Chil*
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dren’a Rule 22(f), see footnote 30 in In re
S.D., 549 P.2d 1190 (Alaska 1976).

Collateral references. — Right of in-
digent parent to appointed counsel in pro-

ceeding for involuntary termination of pa-

rental rights. 80 ALR3d 1141.
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Validity and application of statute al-
lowing endangered child to be temporarily
removed from parental custody. 38
ALR4th 756.

Sec. 47.10.081. Predisposition hearing reports, (a) Before the
disposition hearing of a delinquent minor the department shall sub-
mit a predisposition report with a recommended plan of treatment to
aid the court, in its selection of a disposition, and any further informa-
tion that the court may request.

(b) Before the disposition hearing of a child in need of aid the de-
partment shall submit a predisposition report to aid the court in its
selection of a disposition. This report must include, but is not limited
to, the following:

(1) a statement of changes in the child’s or parent's behavior, which
will aid tha court in determining that supervision of the family or
placement is no longer necessary:

(2) if removal from the home is recommended, a description of the
reasons the child cannot be protected or rehabilitated adequately in
the home, including a description of any previous efforts to work with
the parents and the child in the home and the parents' attitude toward
placement of the child;

(3) a description of the potential harm to the child that may result
from removal from the home and any efforts that can be made to
minimize such harm; and

(4) any further information that the court may request.

() The court, shall inform the child, the child’s parents and the
attorneys representing the parties and the guardian ad litem that the
predisposition report will be available to them not less than 10 days
before the disposition hearing.

(d) For purposes of this section "parents" means the natural or
adoptive parents, and any legal guardian, relative, or other adult
person with whom the child has resided and who has acted as a parent
in providing for the child for a continuous period of time before this
action. (8 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Cited in M.O.W. v. Sti te, 645 P.2d 1229

Applied in Granato v. Occhipinti, 602
(Alaska Ct. App. 1982).

P.2d 442 (Alaska 1979).
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Sec. 47.10.082. Best interests of child and other consider-
ations. In making its dispositional order under AS 47.10.080(b) the
court shall consider the best interests of the child and the public. In
making its dispositional order under AS 47.10.080(c) the court shall
consider the best interests of the child. In either case the court shall
consider also the ability of the state to take custody and to care for the
child to protect the childs best interests under AS 47.10.010 —
47.10.142. (8 26 ch 63 SLA 1977)

NOTES TO DECISIONS

Showing required to justify termina- Applied in D.AW. v. State, 699 P.2d
tion of parental rights. — While best 340 |Alaska 198S).
interests of the child become relevant at Cited in Granato v. Occhipinti. 602
mome point, there first must be a showing P 2d 442 (Alaska 1979); M.O.W. v. State.
of parental conduct sufficient to justify 645 P.2d 1229 (Alaska Ct. App. 1982);
termination. Nada A. v. State. 660 P.2d K.T.E. v. State. 689 P.2d 472 (Alaska
436 IAlaska 1983). 1984).

Sec. 47.10.083. Review of orders, requests for extensions. In a
review under AS 47.10.080(f) and in a hearing related to a request for
extended commitment or extended supervision under AS
47.10.080(c)(1) or (2), the court shall, in addition to the requirements
of those provisions and the requirements of court rules, determine
whether a child continues to be a child in need of aid at the time of the
review or hearing. The court may not continue or extend state custody
or supervision of the child unless the court finds that the child con-
tinues to be a child in need of aid except that, if the child is no longer a
child in need of aid, the court may establish a specific timetable for
gradual reunification of the family and termination of state custody or
supervision if the court makes a finding that immediate reunification
would be detrimental to the child. (8 26 ch 63 SLA 1977; am 8§ 3 ch 29

SLA 1990)

Effect of amendments. — The 1990 with the enactment of this section by § 3,
amendment rewrote thi3 section. ch. 29. SLA 1990 (SCS CSHB 175(Jud)>,

Legislative history reports. — For see 1990 Senate Journal 3431.
legislative letter of intent in connection

NOTES TO DECISIONS

The "continuing conditions of need” Applied in AJH. v. State, 779 P.2d 1229

requirement for continued custody found ~ (Alaska 1989).
in this section should be viewed as an ad- Cited in M.O.W. v. State. 645 P.2d 1229

ditional requirement beyond "best inter- (Alaska Ct. App. 1982); In re A.B., 791
ests” for extension of custody under AS ~P-2d 615 (Alaska 1990).
47.10.080(c)(1)(A), not as the equivalent

thereof. In re AS., 740 P.2d 432 (Alaska

1987).
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Sec. 47.10.084. Legal custody, guardianship, and residual pa-
rental rights and responsibilities, (a) When a child is committed
under AS 47.10.080(b)(1) or (c)(1) to the department or released under
AS 47.10.080(b)(2) or (3) or (c)(2) to the child’s parents, guardian, or
other suitable person, a relationship of legal custody exist.-.. This rela-
tionship imposes on the department and its authorized agents or the
parents, guardian, or other suitable person the responsibility of physi-
cal care and control of the child, the determination of where and with
whom the child shall live, the right and duty to protect, train and
discipline the child, and the duty of providing the child with food,
shelter, education, and medical care. These obligations are subject to
any residual parental rights and responsibilities and rights and re-
sponsibilities of a guardian if one has been appointed. When parental
rights have been terminated, or there are no living parents and no
guardian has been appointed, the responsibilities of legal custody in-
clude those in (b) and (c) of this section. The department or person
having legal custody of the child may delegate any of the responsibili-
ties under this section, except, authority to constnt to marriage, adop-
tion, and military enlistment may not be delegated. For purposes of
this chapter a person in charge of a placement setting is an agent of
the department.

(o) When a guardian is appointed for the child, the court shall spec-
ify in its order the rights and responsibilities of the guardian. The
guardian may be removed only by court order. The rights and respon-
sibilities may include, but are not limited to, having the right and
responsibility of reasonable visitation, consenting to marriage, con-
senting to military enlistment, consenting to major medical treat-
ment, obtaining representation for the child in legal actions, and malt-
ing decisions of legal or financial significance concerning the child.

(©) When there has been transfer of legal custody or appointment of
a guardian and parental rights have not been terminated by court
decree, the parents shall have residual rights and responsibilities.
These residual rights and responsibilities of the parent include, but
are not limited to, the right and responsibility of reasonable visita-
tion, consent to adoption, consent to marriage, consent to military
enlistment, consent to major medical treatment except in cases of
emergency or cases falling under AS 09.65.100, and the responsibility
for support, except if by court order any residual right and responsibil-
ity has been delegated to a guardian under (b) of this section. (§ 26 ch
63 SLA 1877)

NOTES TO DECISIONS

Tho phrase "reasonable visitation” rest ofthe chapter to allow parental visits
in subsection (c) does not imply an ab- to be barred when the visits are not in the
solute righ. to visitation; this section best interests of the child. K.T.E. v. State,
should be read ii njunction with the 689 P.2d 472 (Alaska 1984).
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The following procedures should be their foster care family, the state’ action
followed when visitation rights are de- constituted a de facto termination of a
nied prior to the termination of paren- natural parent’s visitation rights; the nat-
tal rights: first, the Department of Health  ural father was unemployed and virtually
and Social Services, Division of Family  penniless, the state would not provide air-
and Youth Services should have primary  fare so that the facher could visit his chil-
authority to set visitation based on the dren on a regular basis, md the father
best interests of the child, since the divi-  would be limited to phone "visits" because
sion is in the Dest position to make this  of his lack of funds. D.H, v. State. 723
decision in the first instance; and sec- p2q 1274 (Alaska 1S36).
ondly, jither the guardian a-llitem or the Department's decision to place children
parents should be entitled to request an 5 foster home in Anchorage did not con-
expedited evidentiary hearing ofa denial  gijyte 5 de facto termination of their
(.Jf visitation, which _Woyld consist of an mother's parental rights of visitation, not-
independent determination by the supe- withstanding the mother's contention that

rior court that clear and convincing ev: e : : :
- 2 she did not have the financial means to
dence showed that the child's best inter- travel from her home in Juneau to An-

ests were served by disallowing parental
visitations. K.T.E. v. State, 689 P.2d 472 chorage. AH. v. State, 779 P.2d 1229
(Alaska 1989).

Alaska 1984). Standard of review of state action

Effect of being foster parents on ol S
husband-wife evidentiary privilege. — constituting de fapto termination of
natural parent’s right of reasonable

A foster child is a child of the foster par- e .
ents for purposes of applying the excep- visitation. — The appropriate standard of
review for state decisions which essen-

tion to the husband-wife privilege set ; . :
tially terminate a natural parent’s right

forth in  Alaska Evidence Rule - a Tl s
505(a)(2)(D)(i); one foster parent cannot of reasonable visitation under subsection
() is an independent determination of

rely on the husband-wife privilege to re-
fuse to testify against the other concern- Whether the state has proved by clear and

ing evidence re|ating to an assault on the COnVinCing evidence that termination of

foster child. Daniels v. State, 681 P.2d 341  parental visitation is in the child's best
(Alaska Ct. App. 1984). interest. D.H. v. State, 723 P.2d 1274

De facto termination of natural par- (Alaska 1986).
ent’s visitation rights. — Where the De- Applied in In re B.LJ.. 717 P.2d 376

partment of Health and Social Services (Alaska 1986).
decided to allow minor children, who had Cited in M.O.W. v. State, 64S P.2d 1229

been adjudicated as children in need of (Alaska Ct. App. 1982); In re AB., 791
aid, to move from Alaska to Alabama with ~ P.2d 615 (Alaska 1990).

Sec. 47.10.085. Medical treatment by religious means. In a case
in which the minor's status as a child in need of aid is sought to be
based on the need for medical care, the court may, upon consideration
of the health ofthe:linor and the fact, if it is a fact, that the minor is
being provided treat) nent by spiritual means through prayer in accor-
dance with the tenets and practices of a recognized church or religious
denomination by an accredited practitioner of the church or denomi-
nation, dismiss the proceedings and thereby close the matter. This
may be done, in the interests ofjustice and religious freedom, on the
court’s own motion or upon the application of a party to the proceed-
ings, at any stage of the proceedings after information is given to the
court under AS 47.10.020(a). (8 8 ch 1 SLA 1972; am § 19 ch 63 SLA
1977)
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Cross references. —For a related pro-
vision, see AS 47.17.020(d).

NOTES TO DECISIONS

Cited in MOW v, State. 645 P.2d 1229
Alaska Ct. App. 1980

Sec. 47.10.090. Records, la) The court shall make and keep
records of all cases brought before it. The court’ official records may
be inspected only with the court's permission and only by persons
having a legitimate interest in them. All information and social
records pertaining to a minor and prepared by an employee of the
court or by a federal, state or city agency in the inscharge of the
employee’ or agency's official duty, including driver’ license action
under AS 28.15.185, are privileged and may not be disclosed directly
or indirectly to anyone without the court’s permission. However, a
state or city law-enforcement agency shall disclose information re-
garding a case which is needed by the person or agency charged with
making a preliminary investigation for the information of the court.
The court shall forward a record of adjudication of a violation of an
offense listed in AS 28.15.185(a) to the Department of Public Safety, if
the court imposes a license revocation under AS 28.15.185. Within 30
days of the date of a minor's 18th birthday or, if the court retains
jurisdiction of a minor past the minor’s 18th birthday, within 30 days
of the date on which the court relinquishes jurisdiction over the
minor, the court shall order sealed all the court’s official records, in-
formation and social records pertaining to that minor, as well as
records of all driver's license proceedings under AS 28.15.185, crimi-
nal proceedings against the minor and punishments assessed against
the minor except for traffic offenses. A person may not use these
sealed records for any purpose except that the court may order their
use for good cause shown or may order their use by an officer of the
court in making a presentencing report for the court.

(b) The name cr picture of a minor under the jurisdiction of the
court may not be made public in connection with the minor’s status as
a delinquent child or a child in need of aid unless authorized by order
of the court, except that the name of a minor who is found for the
second time to have violated a law, which if committed by an adult
would be a felony, shall be made public unless the court, for good
cause shown, in certain individual cases, enters an order prohibiting
the disclosure.

() A person who violates a provision of this section is guilty of a
misdemeanor, and upon conviction is punishable by a fine of not more
than $500 or by imprisonment for not more than one year, or by both.
(8 10(3X4) art I ch 145 SLA 1957; am § 1ch 124 SLA 1972; am § 1ch
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90 SLA 1975; am § 20 ch 63 SLA 1977; am § 4 ch 130 SLA 1988; am

§ 56 ch 50 SLA 1989)

Effect of amendments. — The 1983
amendment, effective September 1, 1988
in subsection la), inserted “including traf-
fic oifenses and driver's license action un-
der AS 28.15.185" in the third sentence
and "driver's license proceedings under

AS 2815185" in the next-to-last sen-
tence. and inserted the fifth sentence.

The 1989 amendment, effective 27,
1989 deleted “traffic offenses and” folloa
ing "including” in the third sentence in
subsection 1a).

NOTES TO DECISIONS

Purpose for enacting subsection (53i
— Reading this section together it
other sections of the laws relating to chil-
dren's proceedings leads one to believe
E)glalt S%Jbset(r:]tlon < V\esofenacttéegt_ prlr:ﬂe-
lly for the purpose of protectin
child against tﬁéJ possible adverse egffecis
an unauthorized revelation of his social
record would have. Inre P.N,, 533 P.2d 13
(Alaska 1975).
_There is no indication that subsec-
tion (a) was intended to authorize the
?rantmg of testimonial use immuni
0 parents. In re PN, 533 P2
(Alaska 1975). )
The supreme court could not say with
certainty that this section would be con-
strued to forbid the use, in a subsequent
criminal action against a parent, of testi-
mony that the parent gave at a children’
roceeding. In re PN, 53 P2d 13
AlaSka. N - - -
Confidentiality policy. —The policy

of confidentiality in Child in Need of Aid
proceedings is not absolute. The court has
discretion to disclose records in CINA pro-
oeedmg;sgndet_ subsection (a). Cliflon v.
State, P2l 120 (Alaska Ct. Amp.
Superior court's records release or-
der did rat violate state or federal
rights of privacy, where the order wes
intended to facilitate an expeditious and
comprehensively monitored reunion of the
child and hei father, and the order's soope
wes limited to agencies directly involved
in providing resources to the parties in
the case. Ine AB, 791 P.2d 615 (Alaska

1990)
V. State, 763 P.2d
1989)

uoted in S
(Alaska Ct. ]
Stated in RLR v, State, 487 P.2d 27
(Alaska 1971).
Cited in MOW. v, State, 645 P.2d 1229
Alaska Ct. App. ), State v. RH,
.2d 269 (Alaska Ct.” App. 1934).

Sec. 47.10.095. Arrest of a minor. The arrest of a minor other
than for a traffic offense is not considered an arrest for any purpose
except for the purpose of the disposition of a proceeding arising out of
that arrest. (8 2 ch 124 SLA 1972)

Sec. 47.10.097. Fingerprinting of minors, (a) Except as provided
in (b) of this section, a minor in the custody of the department or of a
law enforcement agency may not be fingerprinted for reference to or
entry into the Alaska automated fingerprint system without a court
order upon good cause shown.

(o) A law enforcement officer may fingerprint a minor who is 16
years of age or older for reference to or entry into the Alaska auto-
mated fingerprint system without a court order when the minor is
convicted of, or adjudicated a delinquent for, an offense that is a fel-
ony.

(c) Fingerprint records under this section are not subject to AS
47.10.090. (8 3 ch 121 SLA 1988)
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