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The-bill would mandate a life sentence for an offender’s third conviction for a "most serious”
felony: any unclassified or Class A felony, or Assault n, Sexual Assault n, Sexual Abuse of
a Minor n, or Unlawful Exploitation of a Minor. Offenders sentenced under the bill would
not be eligible to earn statutory good time, parole, or other forms of early release. Certain
felons would have to be warned of the new law, in writing, upon release from correctional
facilities.

Assumptions

1. The bill would require that offenders with convictions for "most serious” felonies be
warned, in writing, of the provisions of the law upon release from a correctional center. The
department would revise its release policies and procedures to include a form explaining the
law. The form would be given to all felons as part of the release procedure, since this
would take less time than checking criminal histories for eligibility at the time of release.
This cost would be absorbed as part of ongoing policy and form revision and is not reflected
in the fiscal note. The increased staff time for this function would probably be offset by
staff savings in avoidance of processing furloughs and computing losses and re-earnings of
statutory good time, for which these prisoners would not be eligible.

2. According to the department’s data, approximately 19% of the prisoners incarcerated on
November 4, 1993 had been convicted of three or more felonies. A June 30, 1993 profile
indicated that approximately 1,052 (almost 40%) of the prisoners were incarcerated for a
"most serious felony." If 19% of those incarcerated for a most serious felony were third-
time or higher offenders, there would be 200 offenders currently incarcerated who would be
eligible for sentencing under this bill. However, information from the Alaska Judicial
Council and from the department’s OBSCIS system suggests that only 10% of the felons
incarcerated for a most serious felony have been convicted of prior most serious felonies.
To check these assumptions, ten cases were randomly selected from the list of prisoners
incarcerated for most serious felonies, and criminal histories were checked according to file
information. One out of the ten had a prior most serious felony conviction; it is assumed
that 10% of those convicted of a most serious felony will qualify for the 99 year sentence
under the bill.

4.  The 99 year sentence is assumed to be a "life" sentence. The estimated lifespan of a
male, by the year 2000, is estimated to be 73.5 years, according to the United States
Statistical Abstract. The estimated age at the time of conviction for a most serious felony is
estimated to be 28 years, according to the Alaska Judicial Council. Thus, those sentenced
under this bill would be incarcerated for 45.5 years, rounded up to 46 years. (Age for males
is used, since the prison population is over 95 % male.)
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5. The estimated length of incarceration for applicable crimes under current law is listed in
the table below, with the associated increase based upon sentencing under this bill. The
current average lengths of incarceration for unclassified and Class A felonies are based upon
data from the department’s OBSCIS system oo current prisoners. Data from OBSCIS on the
average length of sentence for B felonies is not available, so the presumptive sentence of six
years for a third conviction is used, less one third of the sentence for statutory good time.

Offense Category Current Length of Proposed : :Difference %
Incarceration Incarceration: VB e increase;

Unclassified: Murder I, Murder H, over lifespan over lifespan 0 0

Kidnapping

Unclassified: MICS I, SA |, SAM | 13 years 46 years + 33 years + 354%

A felonies 12 years 46 years + 34 years 4* 333%

B felonies (specified in bill) 4 years 46 years + 42 years + 1150%

6. The fiscal impact of the bill would occur when a third-time most serious felon reaches
what would have been his or her release date under current law, but instead remains
incarcerated for life. According to the table above, only those whose third most serious
felony is a B felony would be released, under current law, within the six year timeframe
measured on page 1 of this fiscal, note. Information from the department’s OBSCIS system
indicates the following average annual number of prisoners sentenced for the B felonies
specified in the bill, based upon average intake from 1984 through 1992:

Most. Serious Class B Felony Average Annual No. 10% Assumed to
of Prisoners Have 2+ Priors
Sentenced 1984-r:
1992
Sexual Assault 11 24 2.4
Sexual Abuse of a Minor Il 49 4.9
Unlawful Exploitation of a Minor 1 o1 i
Assault 11 24 2.4 1

TOTAL 98 9.8
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7. The statewide average cost of incarceration in a state correctional center is $113 per day.
This figure does not include CRC beds, since prisoners under this bill are prohibited from
furlough, restitution center placement, etc. This figure includes the standard overhead for
medical and administrative costs. This number should be considered to be conservative,
since medical expenses for older prisoners doing life sentences are expected to be higher than
average. Operating expenses are reflected under "miscellaneous™ on page 1 of the fiscal
note since the total operating cost involves multiple categories of expenses.

8. The average cost for construction of a maximum security prison bed in Alaska is
$160,000. It is assumed that prisoners sentenced to life will require high security housing.
Capital expenses might be reduced if additional beds were purchased under contract, however
there are no contract beds currently available in Alaska for prisoners with higher than
minimum custody.

9. The correctional system cannot absorb any additional prisoners without additional
resources. The system has been operating over emergency capacity throughout the past year.
Even when all aspects of the department’s current population management plan are achieved,
only the current overcrowding will be addressed, not including any additional numbers of
inmates caused by new legislation. In addition to posing safety hazards, operating over
emergency capacity for prolonged periods may result in fines of up to $1,000 per day if the
department is found in contempt of court for violating population caps.

10. Because a number of crime bills are pending before the legislature this year, it is
difficult to predict the total number of beds by which the prison system may need to be
increased, and therefore difficult to predict how and where such beds would be added:
through new facility construction, facility modification, or contracting. It is not possible to
estimate the number of staff positions needed until specific expansion plans are made

QpgiafeiglBsBanssa,

An estimated 98 most serious Class B felons would be sentenced to prison during FY95, 96,
97, and 98, under the current or the new law. Assuming 10% would be third time most
serious offenders, 9.8 (rounded up to 10) would qualify for the enhanced sentence. Those
sentenc d in FY95 would be released by the end of FY98, under current law, but would
remain incarcerated under the proposed law, for an addition of 10 prisoner-years, or 3,650
prisoner-days in FY99. In FYO0O0, the 10 B felons sentenced in FY96 would remain
incarcerated instead of being released, in addition to the still-remaining FY95 batch, for an
increase of 20 prisoner-years, or 7,300 prisoner-days:
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FY99: 3,650 prisoner-days X $113 = $ 412,450
FYO00: 7,300 prisoner-days X $113 = $ 824,900

Capital Expenses

In order to accomodate the Class B felons who would be added to the population in FY99
and FY0O0, 20 additional prison beds would need to be constructed. Assuming time for
planning and construction, this would be requested in FY 95.

20 X $160,000 per maximum bed = $3,200,000

Expenses Not Reflected on Page 1 of the Fiscal Note

Method 1: This method addresses only the continuing expenses of the most serious B felons,
beyond the six year timeframe of the fiscal note. ~After FYOO, 10 additional B felons.would
continue to accumulate every year until FY41, when the first batch sentenced in FY95 would
be assumed to reach the ends of their expected lifespans. This means that approximately 410
(10 X 41 years) B felons would be added to the system under this law, over the course of 41
years beyond those reflected on page 1 of the fiscal note.

410 prisoners X 365 days per year X $113 per day = $16,910,450 operating expense

Over 41 years, this would average $ 412,45G per year in additional operating expense,
just for the additional most serious B felons.

Method 2: This method addresses the increased costs of all the categories of offenders
whose actual length of stay would be increased under the bill. Although the increases for
various categories of offenses would result over varying periods of time, this method arrives
at an aggregate increase in population in order to predict future needs for the prison system.
It is assumed that 10% of the current population incarcerated for most serious felonies would
increase according to the percentage increase in sentence lengths shown in the table under
Assumption 5.  Murder I, Murder Il, and Kidnapping are excluded since the current average
sentence already exceeds the expected lifespan.
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Offense Total in 10% (3rd.  Current Prisoner-
DOC on repeaters) days
6/30/93
« ; Unclassified Felonies
SAMI 153 15.3 5,5684.5
SA | 178 . 17.8 6,497
MICS | 9 9 328.5
TOTAL UNCLASSIFIED
Class A Felonies
Assault | 57 5.7 2,080.5
Manslaughter 28 2.8 1,022
Robbery. | 101 10.1 3,686.5
Arson | 6 .6 219
Escape | 2 2 73
MTW | 20 2 730

TOTAL A FELONIES

Class B Most Serious Felonies

SAE 48 4.8 1,752
SAME 113 11.3 4,124.5
Exploit Minor - 0 0 0
Assault E  --j 50 5 1,825

TOTAL B FELONIES

TOTAL ADDITIONAL PRISONER-DAYS

% sent.
length
increase

X 3.54

R >VF'7

X 3,83

X 11.50

A%, ANS./S-s- H

Additional
Prisoner-
days

19,769.1
22\999.4
1,162.9

43,931.4

7,968.3
3,914.3
14,119.3
838.7
279.6
2,795.9
29,934.1

20,148
47,431.8
0
20,987.5
88,567J

162,432.8



Fiscal Note/DOC

HB 334
January 8, 1994
Page 6 of 7
Offense Total in
DOC on
6/30/93
SAMI 153
SA | 178 .
MICS | 9

TOTAL UNCLASSIFIED

Assault | 57

Manslaughter 28

Robbery 1 101
Arson | 6
Escape | 2
MTW | 20

TOTAL A FELONIES

SAD 48
SAM n 113
Exploit Minor 0
Assault Il J-- 50
TOTAL B FELONIES

10% (3rd

repeaters) days

\V Unclassified Felonies

15.3 5,584.5
17.8 6,497

9 328.5
- Class A Felonies
5.7 2,080.5
2.8 1,022
10.1 3,686.5
.6 219

2 73

2 730

v |

Class B Most Serious Felonies

4.8 1,752
11.3 4,124.5
0 0

5 1,825

TOTAL ADDITIONAL PRISONER-DAYS

Current Prisoner-

% sent.
length
increase

X 3.54

X 3.83

“vxi

X 11.50

Additional
Prisoner-
days

nr
19,769.1
22,999.4
1,162.9
43,931.4

7,968.3
3,914.3
14,119.3
838.7
279.6
2,795.9
29,934.1
V
20,148
47,431.8
0
20,987.5
88,567.3

162,432.8



Fiscal Note/DOC
HB 334

January 8, 1994
Page 7 of 7

Method Two suggests that the actual prison population would, over time, increase by
162.433 prisoner-days, or 445 prisoners as a result of the increased sentence lengths required
by the bill.

162.433 prisoner-days X $113 per day $18,354,929 operating expenses

445 beds X $160,000 per maximum bed $ 71,200,000 capital expenses

TOTAL ADDITIONAL EXPENSE = $ 89,554,929

Averaged over the 46 year period it would take to reach the peak accumulation of prisoners,
this additional expense would require $ 1.946,846 additional operating and capital
expenditures per year, every year from FY95 through FY41. This estimate does not include
any inflaion factor, nor does it consider the possibility of an increase in crime rates.
Offsetting this number, it would be expected that some savings might be expected in the
Community Corrections component, since most of these prisoners would otherwise have been
released and supervised on probation or parole under current law. However, the $6 average
cost per day for this supervision is almost negligible compared to the $113 cost per day of
incarceration, and would only be a factor for a relatively small portion of the total sentence.

Another offsetting factor might be the avoidance of costs of new crimes, probably violent,
that these chronic types of offenders might be assumed to commit if they were released,
under current law. These savings would be experienced by other agencies and departments
through avoidance of arrests, investigations, trials, etc.
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FISCAL NOTE

STATE OF ALASKA BELL NO. HB 334
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill amends Alaska's presumptive sentencing laws, under AS 12.15.125-175, to provide that a defendant
convicted of a most serious felony offense shall be sentenced to a mandatory term of imprisonment for 99 years without
the possibility of parole if the defendant has been previously convicted of two or more most serious felony offenses.

The bill also amends AS 12.55.185 to provide that "most serious felony" means any unclassified or class A felony
orafelony attemptto commit any unclassified or class A felony, assaultin the second degree, sexual assault in the second
degree, sexual abuse of a minor in the second degree, and unlawful exploitation of a minor.

The bill also provides that imposition of a sentence under the bill's provisions may not be suspended; provides that
a person sentenced to a mandatory 99-year term of imprisonment is not eligible for parole and is not eligible for a good
time deduction; and provides that furlough of any type may not be granted to a person sentenced to a mandatory 99-year
term of imprisonment, except while in the custody of a corrections officer.

The Criminal Justice Working Group believes that prosecution of between ten and thirty defendants will occur each
year, where "most serious felony" circumstances are present triggering a mandatory 99-year sentence, probably in the
middle, or about 15 cases for this version of the bill, and probably near the upper level, or about 25 cases for the Senate
version. Consequently, the Department of Law will be impacted in the following ways. First, because the bill provides
for a mandatory 99-year prison term without any chance for reduction, and in many cases the sentence will be more
severe than the sentence for first degree murder, the stakes for the defense will be much higher resulting in much more
difficult litigation for the prosecution and the defense. Second, the defense can be expected to attack the underlying prior
convictions seeking post conviction relief under Criminal Rule 35.1, and seeking relief using collateral habeas corpus
attacks in federal court. Litigation disposing, of the attacks on the underlying prior convictions must be completed before
trial on the third felony triggering the mandatory 99-year prison term can be conducted. Third, defendants can be
expected to wage a more vigorous defense (and seldom plead guilty) to any charge included in this bill as a most serious
felony offense, because of the consequences of prior convictions. As a result, prosecutor time will increase substantially
for both first and, in particular, second most serious felony offense prosecutions.

Prior to adoption of Alaska's new criminal code in 1980, Alaska had a habitual criminal law, which gave
prosecutors the option to seek a separate enhanced sentence based on two prior convictions. The former law was
triggered after a defendant had served two prior sentences, including two periods of release to demonstrate reformation,
and then was convicted of a third offense. However, under the state's current presumptive sentencing provisions, it is
possible that a defendant could be sentenced to a mandatory 99-year term after a single period of incarceration and
release, if the defendant's convictions included two or more most serious offenses that were joined in a single trial that
resulted in consecutive sentences. Because the bill amends the presumptive sentence law there would be no option
available unless prosecutors elected to reduce the third charge below the "most serious felony" level. In many cases this
would result in an inappropriately low charge and sentence. In view of the number of cases and their high level of
difficulty, one new prosecutor each will be needed in Anchorage and Fairbanks, and one new attorney will be needed in
the Office of Criminal Appeals and Special Prosecution to handle post-conviction appeals.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 334
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill amends Alaska's presumptive sentencing laws, under AS 12.15.125-175, to provide that a defendant
convicted of a most serious felony offense shall be sentenced to a mandatory term of imprisonment for 99 years without
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trial on the third felony triggering the mandatory 99-year prison term can be conducted. Third, defendants can be
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prosecutors the option to seek a separate enhanced sentence based on two prior convictions. The former law was
triggered after a defendant had served two prior sentences, including two periods of release to demonstrate reformation,
and then was convicted of a third offense. However, under the state's current presumptive sentencing provisions, it is
possible that a defendant could be sentenced to a mandatory 99-year term after a single period of incarceration and
release, if the defendant's convictions included two or more most serious offenses that were joined in a single trial that
resulted in consecutive sentences. Because the bill amends the presumptive sentence law there would be no option
available unless prosecutors elected to reduce the third charge below the "most serious felony" level. In many cases this
would result in an inappropriately low charge and sentence. In view of the number of cases and their high level of
difficulty, one new prosecutor each will be needed in Anchorage and Fairbanks, and one new attorney will be needed in
the Office of Criminal Appeals and Special Prosecution to handle post-conviction appeals.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 334
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

Component Analysis

0087 0088 0090

Third District Fourth District Crim. Appeals Total
Personal Services 81.7 92.4 81.7 255.8
Travel 7.5 7.5 0.0 15.0
Contractual 13.6 8.0 8.6 30.2
Supplies 3.3 3.3 3.3 9.9
Equipment 6.5 6.5 6.5 19.5
Total 112.6 117.7 100.1 330.4
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INITIATIVE 593

AN ACT Relating to persistent offenders; reenacting and amending
RCW 9.94A.120 and 9.94A.030; creating new sections; and prescribing

penalties.
BE IT ENACTED BY THE PEOPLE OF THE STATE OF WASHINGTON:

NEW SECTION. Sec. 1. FINDINGS AND INTENT. () The people of the
state of Washington find and declare that:
@ Community protection from persistent offenders isa priority
forany civilized society.
®) Nearly fTifty percent of the criminals convicted inWashington
state have active prior criminal histories.
(© Punishments for criminal offenses should be proportionate to
both the seriousness of the crime and the prior criminal history.
(@ The public has the right and the responsibility to determine
when to impose a life sentence.
(@ By sentencing three-time, most serious offenders to prison for
life without the possibility of parole, the people iIntend to:
@ Improve public safety by placing the most dangerous criminals

In prison.

BACK-UP



N

FEOEREBo®~om

15
16
17

INITIATIVE 593

AN ACT Relating to persistent offenders; reenacting and amending
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() Reduce the umber of serious, repeat offenders by tougher

sentencing.

(© Set proper and simplified sentencing practices that both the
victims and persistent offenders can understand.

(d) Restore public trust in our criminal justice system by directly
involving the people in the process.

sec. 2. RCW 9.94A.120 and 1992 c 145 s 7, 1992 « 75 s 2, and 1992
c 45 s 5 are each reenacted and amended to read as follows:

ENFORCEMENT OF MANDATORY MINIMUM SENTENCES. When a person is
convicted of a felony, the court shall Impose punishment as provided iIn
this section.

(D) Except as authorized in subsections (), Tf4). (B), and (@) of
this section, the court shall i1mpose a sentence within the sentence
range for the offense.

(@ The court may impose a sentence outside the standard sentence
range for that offense 1f 1t finds, considering the purpose of this
chapter, that there are substantial and compelling reasons justifying
an exceptional sentence.

(@ Whenever a sentence outside the standard range i1s imposed, the
court shall set forth the reasons for 1ts decision in written findings
of fact and conclusions of law. A sentence outside the standard range
shall be a determinate sentence.

(4) A persistent offender shall be sentenced to a term of total
confinement for life without the possibility of parole or. when
authorized by RCW 10.95.030 for the crime of aggravated murder in the
first degree, sentenced to death, notwithstanding the maximum sentence

under any other law. An offender convicted of the crime of murder 1iIn
the fTirst degree shall be sentenced to a term of total confinement not
less than twenty years. An offender convicted of the crime of assault
In the First degree or assault of a child in the First degree where the
offender used force or means likely to result iIn death or iIntended to
kill the victim shall be sentenced to a term of total confinement not
less than five years. An offender convicted of the crime of rape 1In
the first degree shall be sentenced to a term of total confinement not
less than five years((/—and shall not bo eligible for' furlough,—work
re-lcase—or—other—authorteed—leavo—&€f—absence—ftea—the—eer-reettonat
faeility during-such minimumr-fivc—year-term-cxocpt fer the purpose of

eoiuBitm cnt-to an-t-npaticnt treatment facility)) . The foregoing minimum
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(b) Reduce the timber of serious, repeat offenders by tougher
sentencing.
(c) Set proper and sim plified sentencing practices that both the
victim s and persistent offenders can understand.
(d) Restore public trust in our criminal justice system by directly

involving the people in the process.

Bee. 2. RCW 9.94A.120 and 1992 ¢ 145 s 7, 1992 ¢ 75 s 2, and 1992
c 45 s 5 are each reenacted and amended to read as follow s:

ENFORCEMENT OF MANDATORY MINIM UM SENTENCES. W hen a person is
convicted of a felony, the court shall impose punishment as provided in
this section.

(1) Except as authorized in subsections (2), (A). (5), and (7) of
this section, the court shall impose a sentence within the sentence
range for the offense.

(2) The court may impose a sentence outside the standard sentence
range for that offense if it find s, considering the purpose of this
chapter, that there are substantial and compelling reasons justifying

an exceptional sentence.

(3) Whenever a sentence outside the standard range is imposed, the
court shall set forth the reasons for its decision in written findings
of fact and conclusions of law. A sentence outside the standard range
shall be a determinate sentence.

(4) A persistent offender shall be sentenced to a term of total
confinement for life without the possibility of parole or. when

authorized bv RCW 10.95.030 for the crime of aggravated murder in the

first degree, sentenced to death, notwithstanding the maximum sentence
under any other law. An offender convicted of the crime of murder in
the first degree shall be sentenced to a term of total confinement not
less than twenty years. An offender convicted of the crime of assault
in the first degree or assault of a child in the first degree where the
offender used force or means Ilikely to result in death or intended to
kill the wvictim shall be sentenced to a term of total confinement not
less than five years. An offender convicted of the crime of rape in
the first degree shall be sentenced to a term of total confinement not
less than five years ((*;—and—shall—not—b e-elig hb-be -f-or—fu rlough-;—werh
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terms of total con: ienent are mandatory and a ll not be varied or
modified as provided in subsection (2) of this section. In addition,
all offenders subject to the provisions of this subsection shall not be
eligible for community custody, earned early release time, furlough,
home detention, partial confinement, work crew. work release, or any
other form of early release as defined wunder RCW 9.94A.150 fl). (2).
(3) , (5) (7) . or (8), or any other form of authorized leave of absence
from the <correctional facility w hile not in the direct custody of a
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terms of total con: ienent are mandatory and a ll not be varied or

modified as provided in subsection (2) of this section. In addition.
all offenders subject to the provisions of this subsection shall not be
eligible for community custody, earned =early release time, furlough,
home detention, partial confinement, work crev, work release, or any
other form of early release as defined under P-CW 9.94A.150 fl). (2),
(3) . (5) . (7) . or .. or ary other form of authorized leave of absence
from the <correctional facility w hile not in the direct custody of a

corrections officer or o fficers during such rin imum terms of total

confinement except in the case of an offender in need of emergency
medical treatment or for the purpose of commitment to an inpatient
treatment facility in the case of an offender convicted of the crime of

rape in the first degree.

(5) I'n sentencing a first-tim e offender the court may waive the
im position of a sentence within the sentence range and impose a
sentence w hich may include up to ninety days of confinement in a
facility operated or utilised under contract by the county and a
requirement that the offender refrain from committing new o ffenses.

The sentence may also include: up to twoyears of community supervision,
w hich, in addition to crime-related prohibitions, may include
requirements that the offender perform any one or more of the
following:

(a) Devote time to a specific employment or occupation;

(b) Undergo available outpatient treatment for up to two years, or
inpatient treatment not to exceed the standard range of confinement for
that offense:;

(c) Pursue a prescribed, secular course of study or vocational
training;

(d) Remain within prescribed geographical boundaries and notify the
court or the community corrections o fficer prior to any change in the
offender's address or employment;

(e) Report as directed to the court and a community corrections
officer; or

(f) Pay all court-ordered legal financial obligations as provided

in RCW 9.94A.030 and/or perform community service work.

(6) I f a sentence range has not been established for the
defendant's crime, the court shall impose a determinate sentence which
may include not more than one year of confinement, community service
work, a term of community supervision not to exceed one year, and/or
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other legal financi obligations. The court ay impose a sentence
which provides more than one year of confinement if the court finds,
considering the purpose of this chapter, that there are substantial and
compelling reasons justifying an exceptional sentence.

(7) (a) (i) When an offender is convicted of a sex offense other than
a violation of RCW 9A.44.050 or a sex offense that is also a serious
violent offense and has no prior convictions for a sex offense or any
other felony sex offenses in this or any other state, the sentencing
court, on its own motion or the motion of the state or the defendant,
may order an examination to determine whether the defendant is amenable

to treatm ent.

The report of the examination shall include at a minimum the
following: The defendant's version of the facts and the official
version of the facts, the defendant's offense history, an assessment of
problems in addition to alleged deviant behaviors, the offender's
social and employment situation, and other evaluation measures used.
The report shall set forth the sources of the evaluator's inform ation.

The examiner shall assess and report regarding the defendant's
amenability to treatment and relative risk to the community. A
proposed treatment plan shall be provided and shall include, at a

minimum:

(A) Frequency and type of contact between offender and therapist;

(B) Specific issues to be addressed in the treatm ent and
description of planned treatment modalities;

(C) Monitoring plans, including any requirements regarding living
conditions, lifestyle requirements, and monitoring by family members
and others;

(D) Anticipated length of treatment; and

(E) Recommended crime-related prohibitions.

The court on its own motion may order, or on a motion by the state

shall order, a second examination regarding the offender's amenability
to treatment. The evaluator shall be selected by the party making the
motion. The defendant shall pay the cost of any second examination
ordered wunless the court finds the defendant to be indigent in which
casethe state shall pay the cost.

(ii) A fter receipt of the reports, the court shall consider whether
the offender and the community w ill benefit from wuse of this special
sexual offender sentencing alternative and consider the victim 's

opinion whether the offender should receive a treatment disposition
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under this subsectii , If the court determines _hat this special sex
offender sentencing alternative is appropriate, the court shall then
impose a sentence within the sentence range. If this sentence is less

than eight years of confinement, the court may suspend the execution of

the sentence and impose the following conditions of suspension:

(A) The court shall place the defendant on community supervision
for the length of the suspended sentence or three years, whichever s
greater,; and

(B) The court shall order treatment for any period up to three
years in duration. The court in its discretion shall order outpatient
se X offender treatment or inpatient sex offender treatm ent, if
available. A community mental health center may not be used for such
treatment unless it has an appropriate program designed for sex
offender treatment. The offender shall not change se X offender

treatment providers or treatment conditions without first notifying the

prosecutor, the community corrections o fficer, and the court, and shall
not <change providers without court approval after a hearing if the
prosecutor or community corrections o fficer object to the change. I'n
addition, as conditions of the suspended sentence, the court may impose

other sentence conditions including up to six months of confinement,

not to exceed the sentence range of confinement for that offense,
crime-related prohibitions, and requirements that the offender perform
any one or more of the following:

(1) Devote time to a specific employment or occupation;

() Remain within prescribed geographical boundaries and notify

the court or the community corrections o fficer prior to any change in

the offender's address or employment;

(H 1) Report as directed to the court and a community corrections

officer;
(IVv) Pay all court-ordered legal financial obligations as provided

in RCW 9.94A.030, perform community service W orx, or any combination

thereof; or

(V) Make recoupment to the victim for the cost of any counseling

required as a result of the offender's crime.

(iii) The sex offender therapist shall submit quarterly reports on
the defendant's progress in treatment to the court and the parties.
The report shall reference the treatment plan and include at a minimum
the following: Dates of attendance, defendant's compliance with
requirements, treatment activities, the defendant's relative progress
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under this subsecti.. , | f the court determines .hat uhis special sex
offender sentencing alternative is appropriate, the court shall then
impose a sentence within the sentence range. If this sentence is less
than eight years of confinement, the court may suspend the execution of
the sentence and impose the following conditions of suspension:

(A) The court shall placethe defendant on community supervision

for the length of the suspended sentence or three years, whichever is

greater; and

(B) The court shall order treatm ent for any period up to three
years in duration. The court in its discretion shall order outpatient
se X offender treatment or inpatient sex offender treatm ent, if
available. A community mental health center may not be used for such
treatm ent unless it has an appropriate program designed for se x
offender treatment. The offender shall not change se X offender

treatment providers or treatment conditions without first notifying the

prosecutor, the community corrections o fficer, and the court, and shall
not change providers without <court approval after a hearing if the
prosecutor or community corrections o fficer object to the <change. I'n
addition, as conditions of the suspended sentence, the court may impose
other sentence conditions including up to six months of confinement,

not to exceed the sentence range of confinement for that offense,
crime-related prohibitions, and requirements that the offender perform
any one or more of the following:

() Devote time to a specific employment or occupation;

(rr) Remain within prescribed geographical boundaries and notify
the court or the community corrections o fficer prior to any change in
the offender's address or employment;

(H 1) Report as directed to the court and a community corrections

officer;

(V) Pay all court-ordered legal financial obligations as provided
in RCW 9.94A .030, perform community service work, or any combination

thereof; or

(V) Make recoupmer.c to the victim for the cost of any counseling

required as a result of the offender's crime.

(iii) The sex offender therapist shall submit quarterly reports on
the defendant's progress in treatment to the court and the parties.
The rts”™jrt shall reference the treatment plan ar.d include at a minimum
the following: Dates of attendance, defendant's compliance with
requirements, treatment activities, the defendant's relative progress
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in treatm ent, and . other m aterial as spec, led by the court at

sentencing.

(iv) At the time of sentencing, the <court shall set a treatment

termination hearing for three months prior to the anticipated date for

completion of treatment. Prior to the treatment termination hearing,
the treatment professional and community corrections officer shall
submit written reports to the court and parties regarding the

defendant's compliance with treatment and monitoring requirements, and

recommendations regarding termination from treatment, including
proposed community supervision conditions. Either party may request
and the court may order another evaluation regarding the advisability
of termination from treatment. The defendant shall pay the cost of any
additional evaluation ordered wunless the court finds the defendant to
be indigent in w hich case the state shall pay the cost. At the
treatment term ination hearing the court may: (A) Modify conditions of
community supervision, and either (B) terminate treatment, or (C)

extend treatment for up to the remaining period of community

supervision.

(v) The court may revoke the suspended sentence at any time during

the period of community supervision and order execution of the sentence

if: (A) The defendant violates the conditions of the suspended
sentence, or (B) the court finds that the defendant is failing to make
satisfactory progress in treatment. All confinement time served during
the period of community supervision shall be credited to the offender
if the suspended sentence is revoked.

(vi) Except as provided in (a)(vii) of this subsection, after July

1, 1991, examinations and treatment ordered pursuant to this subsection
shall only be conducted by sex offender treatment providers certified
by the department of health pursuant to chapter 18.155 RCW.

(vii) A sex offender therapist who examines or treats a se X
offender pursuant to this subsection (7) does not have to be certified
by the department of health pursuant to chapter 18.155 RCW if the court
finds that: (A) The offender has already moved to another state or
plans to move to another state for reasons other than circumventing the
certification requirements; (B) no certified providers are available
for treatment w ithin a reasonable geographical distance of the
offender's home; and (C) the evaluation and treatment plan comply with

this subsection (7) and the rules adopted by the department of health.
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in treatm ent, and k ] other m aterial as spec, ied by the court at

sentencing.

(iv) At the time of sentencing, thecourt shall set a treatment

term ination hearing for three months prior to the anticipated date for

completion of treatment. Prior to the treatment termination hearing,
the treatment professional and community corrections officer shall
submit written reports to the court and parties regarding the

defendant's compliance with treatment and monitoring requirements, and

recommendations regarding termination from treatm ent, including
proposed community supervision conditions. Either party may request
and the court may order another evaluation regarding the advisability
of term ination from treatment. The defendant shall pay the cost of any
additional evaluation ordered wunless the court finds the defendant to
be indigent in w hich case the state shall pay the cost. At the
treatment termination hearing the court may: (A) Modify conditions of
community supervision, and either (B) terminate treatm ent, or (C)
extend treatm ent for up to the remaining period of community

supervision.

(v) The court may revoke the suspended sentence at any time during

the period of community supervision and order execution of the sentence

if: (A)The defendant violates the conditions of the suspended
sentence, or (B) the court finds that the defendant is failing to make
satisfactory progress in treatment. All confinement time served during
the period of community supervision shall be credited to the offender
if the suspended sentence is revoked.

(vi) Except as provided in (a)(vii) of this subsection, after July

1, 1991, examinations and treatment ordered pursuant to this subsection
shall only be conducted by sex offender treatment providers certified
by the department of health pursuant to chapter 18.155 RCW.

(vii) A sex offender therapist who examines or treats a se x
offender pursuant to this subsection (7) does not have to be certified
by the department of health pursuant to chapter 18.155 RCW if the court
finds that: (A) The offender has already moved to another state or
plans to move to another state for reasons other than circumventing the
certification requirements; (B) no certified providers are available
for treatm ent within a reasonable geographical distance of the
offender's home; and (C) the evaluation and treatment plan comply with

this subsection (7) and the rules adopted by the department of health.
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For purposes of lis subsection, "victim " t ns any person who has

sustained emotional, psychological, physical, or financial injury to
person or property as a result of the <crime <charged. "Victim " also
means a parent or guardian of a victim who is a minor child unless the
parent or guardian is the perpetrator of the offense.

(b) W hen an offender is convicted of any felony sex offense
committed before July 1, 1987, and is sentenced to a term of
confinement of more than one year but less than S ix years, the
sentencing court may, on its own motion or on the motion of the
offender or the state, crder the offender committed for up to thirty

days to the custody of the secretary of social and health services for
evaluation and report to the <court on the offender's amenability to
treatment at these facilitie s. If the secretary of social and health
services cannot begin the evaluation within thirty days of the court's
order of commitment, the offender shall be transferred to the state for
confinement pending an opportunity to be evaluated at the appropriate
facility . The court shall review the reports and may order that the

term of confinement imposed be served in the sexual offender treatment

program at the location determined by the secretary of social and
health services or the secretary's designee, only if the report
indicates that the offender is amenable to the treatment program
provided at these facilities. The offender shall be transferred to the
state pending placement in the treatment program. Any offender who has
escaped from the treatm ent program shall be referred back to the

sentencing court.

I f the offender does not comply w ith the conditions of the
treatment program, the secretary of social and health services may
refer the matter to the sentencing court. The sentencing court shall

commit the offender to the department of corrections to serve the

balance of the term of confinement.

If the offender successfully completes the treatment program before

the expiration of the term of confinement, the court may convert the
balance of confinement to community supervision and may place
conditions on the offender including crime-related prohibitions and
requirements that the offender perform any one or more of the

following:

(i) Devote time to a specific employment or occupation;
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For purposes of lis subsection, "victim " m ns any person who has
sustained emotional, psychological, physical, or financial injury to
person or property as a result of the <crime <charged. "Victim " also

means a parent or guardian of a victim who is a minor child wunless the

parent or guardian is the perpetrator of the offense.

(b) W hen an offender is convicted of any felony se X offense
committed before July 1, 1987, and is sentenced to a term of
confinement of more than one year but less than S ix years, the
sentencing court may, on its own motion or on the motion of the
offender or the state, order the offender committed for up to thirty

days to the custody of the secretary of social and health services for
evaluation and report to the court on the offender's amenability to
treatment at these facilitie s. If the secretary of social and health
services cannot begin the evaluation within thirty days of the court's
order of commitment, the offender shall be transferred wuo the state for
confinement pending an opportunity to be evaluated at the appropriate
facility . The court shall review the reports and may order that the

term of confinement imposed be served in the sexual offender treatment

program atthe location determined by the secretary of social and
health services or the secretary's designee, only if the report
indicates that the offender is amenable to the treatment program
provided at these facilities. The offender shall be transferred to the
state pending placement in the treatment program. Any offender who has
escaped from the treatment program shallbe referred back to the

sentencing court.

I f the offender does not comply with the conditions of the
treatment program, the secretary of social and health services may
refer the matter to the sentencing court. The sentencing court shall
commit the offender to the department of corrections to serve the

balance of the term of confinement.

If the offender successfully completes the treatment program before

the expiration of the term of confinement, the court may convert the
balance of confinement to community supervision and may place
conditions on the offender including crime-related prohibitions and
requirements that the offender perform any one or more of the

following:

(i) Devote time to a specific employment or occupation;
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(ii) Remain wit n prescribed geographical boundaries and notify
the court or the community corrections o fficer prior to any change in
the offender's address or employment,;

(iii) Report as directed to the court and a community corrections
officer;

(iv) Undergo available outpatient treatment.

If the offender violates any of the terms of community supervision,
the court may order the offender to serve out the balance of the
community supervision term in confinement in the custody of the
departmentof corrections.

A fter June 30, 1993, this subsection (b) shall cease to have
effect.

(c) When an offender commits any felony sex offense on or after

July 1, 1987, and is sentenced to a term of confinement of more than
one year but less than six years, the sentencing court may, on its own
motion or on the motion of the offender or the state, reqguest the

departmentof corrections to evaluate whetherthe offender is amenable
to treatment and the department may place the offender in a treatment
program within a correctional facility operated by the department.

Except for an offender who has been convicted of a violation of RCW
9A.44.040 or 9A.44.050, if the offender completes the treatment program
before the expiration of his or her term c¢cf confinement, the department
of corrections may request the court to convert the balance of
confinement to community supervision and to place conditions on the
offender including crime-related prohibitions and requirements that the
offender perform any one or more of the following:

(i) Devote time to a specific employment or occupation;

(ii) Remain within prescribed geographical boundaries and notify
the court or the community corrections o fficer prior to any change in
the offender's address or employment;

(iii) Report as directed to the court and a community corrections
officer;

(iv) Undergo available outpatient treatment.

If the offender violates any of the terms of his or her community
supervision, the court may order the offender to serve out the balance
of his or her community supervision term in confinement in the custody
of the department of corrections.

N othing in (c) of this subsection shall confer eligibility for such

programs for offenders convicted and sentenced for a sex offense
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(ii) Remain wit n prescribed geographical boundaries and notify
the court or the community corrections o fficer prior to any change in
the offender's address or employment;

(iii) Report as directed to the court and a community corrections
officer;

(iv) Undergo available outpatient treatment.

If the offender violates any of the terms of community supervision,
the court may order the offender to serve out the balance of the
community supervision term in confinement in the custody of the
department of corrections.

After June 30, 1993, this subsection (b) shall cease to have
effect.

(c) When an offender commits any felony sex offense on or after
July 1, 1987, and is sentenced to a term of confinement of more than
one year but less than six years, the sentencing court may, on its own
motion or on the motion of the offender or the state, request the
department of corrections to evaluate whether the offender is amenable
to treatment and the department may place the offender in a treatment
program within a correctional facility operated by the department.

Except for an offender who has been convicted of a violation of RCW
9A .44.040 or 9A.44.050, if the offender completes the treatment program
before the expiration of his or her term of confinement, the department
of corrections may request the court to convert the balance of
confinement to community supervision and to place conditions on the
offender including crime-related prohibitions and requirements that the
offender perform any one or more of the following:

(i) Devote time to a specific employment or occupation;

(ii) Remain within prescribed geographical boundaries and notify
the court or the community corrections o fficer prior to any change in
the offender's address or employment;

(iii) Report as directed to the court and a community corrections
officer;

(iv) Undergo available outpatient treatment.

If the offender violates any of the terms of his or her community
supervision, the court may o”~der the offender to serve out the balance
of his or her community supervision term in confinement in the custody
of the department of corrections.

Nothing in (c) of this subsection shall confer eligibility for such

programs for offenders convicted and sentenced for a sex offense
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committed prior to 3 y 1, 1987. This subsectic. (c) does not apply to

any crime committed after July 1, 1990.
(d) Offenders convicted and sentenced for a sex offense committed
prior to July 1, 1987, may, subject to available funds, request an

evaluation by the department of corrections to determine whether they

are amenable to treatment. I f the offender is determined to be
amenable to treatment, the offender may request placement in a
treatment program w ithin a correctional facility operated by the
department. Placement in such treatment program is subiject to

available funds.

(8) (a) When a court sentences a person to a term of total
confinement to the custody of the department of corrections for an
offense categorized as a sex offense or a serious violent offense
committed after July 1, 1988, but before July 1, 1990, assault in the
second degree, assault of a child in the second degree, any crim e
against a person where it is determined in accordance w ith RCW
9.94A.125 that the defendant or an accomplice was armed with a deadly
weapon at the time of commission, or any felony offense wunder chapter
69.50 or 69.52 RCW, committed on or after July 1, 1988, the court shall
in addition to the other terms of the sentence, sentence the offender
to a one-year term of community placement beginning either upon
completion of the term of confinement or at such time as the offender
is transferred to community custody in lieu of earned early release in
accordance with RCW 9.94A.150 (1) and (2). When the court sentences an
offender under this subsection to the statutory maximum period of
confinement then the community placement portion of the sentence shall
consist entirely of such community custody to which the offender may
become eligible, in accordance with RCW 9.94A.150 (1) and (2). Any
period of community custody actually served shall be credited against
the community placement portion of the sentence.

(b) When a court sentences a person to a term oftotal confinement
to the custody of the department of corrections for an offense
categorized as a sex offense or serious violent offense committed on or
after July 1, 1990, the court shall in addition to other terms of the
sentence, sentence the offender to community placement for two years or

up to the period of earned early release awarded pursuant to RCW

9.94A.150 (1) and (2), w hichever s longer. The community placement
shall begin either upon completion of the term of confinement or at
such time as the offender is transferred to community custody in lieu
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committed prior to u y 1, 1987 . This subsectic (c) does not apply to
any crime committed after July 1, 1990.

(d) Offenders convicted and sentenced for a sex offense committed
prior to July 1, 1987, may, subject to available funds, request an

evaluation by the department of corrections to determine whether they

are amenable to treatm ent. I f the offender is determined to be
amenable to treatment, the offender may request placement in a
treatment program within a correctional facility operated by the
department. Placement in such treatment program is subiject to

available funds.
(8) (a) W hen a court sentences a person to a term of total
confinement to the custody of the department of corrections for an

offense categorized as a sex offense or a serious violent offense

committed after July 1, 1988, but before July |, 1990, assault in the
second degree, assault of a child in the second degree, any crime
against a person where it is determined in accordance w ith RCW

9.94A.125 that the defendant or an accomplice was armed with a deadly
weapon at the time of commission, or any felony offense under chapter
69.50 or 69.52 RCW, committed on or after July 1, 1988, the court shall
in addition to the other terms of the sentence, sentence the offender
to a one-year term of community placement beginning either upon
completion of the term of confinement or at such time as the offender
is transferred to community custody in lieu of earned early release in
accordance with RCW 9.94A.150 (1) and (2) . When the court sentences an
offender under this subsection to the statutory maximum period of
confinement then the community placement portion of the sentence shall
consist entirely of such community custody to which the offender may
become eligible, in accordance with RCW 9.94A.150 (1) and (2). Any
period of community custody actually served shall be credited against
the community placement portion of the sentence.

(b) When a court sentences a person to a term of total confinement
to the custody of the department of corrections for an offense
categorized as a sex offense or serious violent offense committed on or
after July 1, 1990, the court shall in addition to other terms of the
sentence, sentence the offender to community placement for two years or

up to the period of earned early release awarded pursuant to RCW

9.94A.150 (1) and (2), w hichever is longer. The community placement
shall begin either upon completion of the term of confinement or at
such time as the offender is transferred to community custody in lieu
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of earned early relt je in accordance with RCW .94A.150 () and (2).
VThen the court sentences an offender under this subsection to the

statutory maximum period of confinement then the community placement

portion of the sentence shall consist entirely of the community custody
to w hich the offender may become eligible, in accordance w ith RCW
9.94A.150 (1) and (2). Any period of community custody actually served
shall be credited against the community placement portion of the
sentence. Unless a condition is waived by the court, the term s of

community placement for offenders sentenced pursuant to this section
shall include the following conditions:
(i) The offender shall report to and be available for contact with

the assigned community corrections o fficer as directed;

(ii) The offender shall work at department of corrections-approved
education, employment, and/or community service;
(iii) The offender shall not consume controlled substances except

pursuant to law fully issued prescriptions;

(iv) An offender in community custody shall not unlaw fully possess

controlled substances;

(v; The ffender shall pay supervision fees as determined by the
department of corrections; and
(vi) The residence location and living arrangements are subject to

the prior approval of the department of corrections during the period

of community placement.

(c) The court may also order any of the following special

conditions:

(i) The offender shall remain within, or outside of, a specified

geographical boundary;

(ii) The offender shall not have direct or indirect contact with

the victim of the crime or a specified class of individuals;

(iii) The offender shall participate in crime-related treatment or

counseling services;

(iv) The offender shall not consume alcohol; or
(v) The offender shall comply with any crime-related prohibitions.
(d) Prior to transfer to, or during, community placement, any

conditions of community placement may be removed or modified so as not
to be more restrictive by the sentencing court, upon recommendation of
the. department of corrections.

(9) If the court imposes a sentence requiring confinement of thirty

days or less, the court may, in its discretion, specify that the
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of earned early relc ;e in accordance with RCW .94A.150 (1) and (2).
When the court sentences an offender under this subsection to the

statutory maximum period of confinement then the community placement

portion of the sentence shall consist entirely of the community custody
to w hich the offender may become eligible, in accordance with RCW
9.94A.150 (1) and (2) . Any period of community custody actually served
shall be credited against the community placement portion of the
sentence. Unless a condition is waived by the court, the term s of

community placement for offenders sentenced pursuant to this section
shall include the following conditions:
(i) The offender shall report to and be available for contact with

the assigned community corrections o fficer as directed;

(ii) The offender shall work at department of corrections-approved
education, employment, and/or community service,;

(iii) The offender shall not consume controlled substances except
pursuant to law fully issued prescriptions;

(iv) An offender in community custody shall not unlaw fully possess

controlled substances;

(v) The offender shall pay supervision fees as determined by the
department of corrections; and

(vi) The residence location and Iliving arrangements are subiject to
the prior approval of the department of corrections during the period
of community placement.

(c) The court may also order any of the following special
conditions:

(i) The offender shall remain within, or outside of, a specified
geographical boundary;

(ii) The offender shall not have direct or indirect contact with
the victim of the crime or a specified class of individuals;

(iii) The offender shall participate in crime-related treatment or

counseling services;

(iv) The offender shall not consume alcohol; or
(v) The offender shall comply with any crime-related prohibitions.
(d) Prior to transfer to, or during, community placement, any

conditions of community placement may be removed or modified so as not
to be more restrictive by the sentencing court, upon recommendation of
the department of corrections.

(9) If the co.irt imposes a sentence requiring confinement of thirty

days or less, the court may, in its discretion, specify that the
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requiring more than thirty days of confinement shall be served on

consecutive days. Local jail administrators may schedule court-ordered

interm ittent sentences as space permits.

(10) If a sentence imposed includes payment of a legal financial
obligation, the sentence shall specify the total amount of the legal
financial obligation owed, and shall require the offender to pay a
specified monthly sum toward that legal financial obligation.
Restitution to victims shall be paid prior to any other payments of
monetary obligat-ons. Any legal financial obligation that is imposed
by the court may be collected by the department, which shall deliver
the amount paid to the county clerk for credit. The offender's
compliance with payment of legal financial obligations shall be
supervised by the department. All monetary payments ordered shall be
paid no later than ten years after the last date of release from

confinement pursuant to a felony conviction or the date the sentence

was entered. Independent of the department, the party or entity to
whom the legal financial obligation is owed shall have the authority to
utilize any other remedies available to the party or entity to collect
the legal financial obligation. Nothing in this section makes the
department, the state, or any of its employees, agents, or other
persons acting on their behalf liable under any circumstances for the

payment of these legal financial obligations. I f an order includes

restitution as one of the monetary assessments, the county clerk shall

make disbursements to victims named in the order.

(11) Except as provided under RCW 9.94A.140(1) and 9.94A.142(1), a

court may not impose a sentence providing for a term of confinement or

community supervision or community placement w hich exceeds the

statutory maximum for the crime as provided in chapter 9A.20 RCW.

(12) A 1l offenders sentenced to term s involving community
supervision, community service, community placement, or legal financial
obligation shall be wunder the supervision of the secretary of the

department of corrections or such person as the secretary may designate

and shall follow explicitly the instructions of the secretary including

reporting as directed to a community corrections officer, remaining

w ithin prescribed geographical boundaries, notifying the community

corrections officer of any change in the offender's address or

employment, and paying the supervision fee assessment.

11
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sentence be served .. consecutive or interm it it days. A sentence
requiring more than thirty days of confinement shall be served on
consecutive days. Local jail administrators may schedule court-ordered

interm ittent sentences as space permits.

(10) If a sentence imposed includespayment of a legal financial
obligation, the sentence shall specify the total amount of the legal
financial obligation owed, and shall require the offender to pay a
specified monthly sum toward that legal financial obligation.
Restitution to victims shall be paid prior to any other payments of
monetary obligations. Any legal financial obligation that is imposed
by the court may be collected by the department, which shall deliver
the amount paid to the county clerk for credit. The offender's
compliance with payment of legal financial obligations shall be
supervised by the department. All monetary payments ordered shall be
paid no later than ten years after the last date of release from

confinement pursuant to a felony conviction or the date the sentence

was entered. Independent of the department, the party or entity to

whom the legal financial obligation is owed shall have the authority to
utilize any other remedies available to the party or entity to collect
the legal financial obligation. N othing in this section makes the
department, the state, or any of its employees, agents, or other
persons acting on their behalf liable wunder any circum stances for the
payment of these legal financial obligations. I f an order includes

restitution as one of the monetary assessments, the county clerk shall

make disbursements to victims named in the order.

(11) Except as provided under RCW 9.94A.140(1) and 9.94A.142(1), a

court may not impose a sentence providing for a term of confinement or

community supervision or community placement w hich exceeds the

statutory maximum for the crime as provided in chapter 9A.20 RCW.

(12) A ll offenders sentenced to term s involving community

supervision, community service, community placement, or legal financial

obligation shall be wunder the supervision cf the secretary of the

department of corrections or such person as the secretary may designate

and shall follow explicitly the instructions of the secretary including
reporting as directed to a community corrections officer, remaining
within prescribed geographical boundaries, notifying the community
corrections officer of any change in the offender's address or

employment, and paying the supervision fee assessment.
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(13) All offe ers sentenced to term s involving community

supervision, community service, or community placement under the
supervision of the department of corrections shall not own, use, or
possess firearm s or ammunition. O ffenders who own, use, or are found
to be in actual or constructive possession of firearms or ammunition
shall be subject to the appropriate violation process and sanctions.
"Constructive possession"” as wused in this subsection means the power
and intent to control the firearm or ammunition. "Firearm" as wused in

this subsection means a weapon or device from which a projectile may be

fired Y n explosive such as gunpowder.

(14) The sentencing court shall give the offender credit for all
confinement time served before the sentencing if that confinement was
solely in regard to the offense for w hich the offender is being

sentenced.

(15) A departure from the standards in RCW 9.94A.400 (1) and (2)

governing whether sentences are to be served consecutively or
concurrently is an exceptional sentence subject to the |Ilim itations in
subsections (2) and (3) of this section, and may be appealed by the

defendant or the state as sec forth in RCW 9.94A.210 (2) through (6).
(16) The court shall order restitution whenever the offender is

convicted of a felony that results in injury to any person or damage to

or loss of property, whether the offender is sentenced to confinement
or placed under community supervision, unless extraordinary
circum stances exist that make restitution inappropriate in the court's
judgment. The court shall set forth the extraordinary circum stances in
the record if it does not order restitution.

(17) As a part of any sentence, the court may impose and enforce an
order that relates directly to the circumstances of the crime for which
the offender has been convicted, prohibiting the offender from having
any contact with other specified individuals or a specific class of
individuals for a period not to exceed the maximum allowable sentence
for the crime, regardless of the expiration of the offender's term of

community supervision or community placement.

(18) In any sentence of partial confinement, the court may require
the defendant to serve the partial confinement in work release, in a
program of home detention, on work crew, or in a combined program of

work crew and home detention.
(19) All court-ordered legal financial obligations collected by the

department and rem itted to the county clerk shall be credited and paid

12
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(13) All offe ers sentenced to term *. involving community

supervision, community service, or community placement under the
supervision of the department of corrections shall not own, use, or
possess firearms or ammunition. Offenders who own, use, or are found
to be in actual or constructive possession of firearms or ammunition
shall be subject to the appropriate violation process and sanctions.
"Constructive possession”™ as wused in this subsection means the power
and intent to control the firearm or ammunition. "Firearm "™ as wused in

this subsection means a weapon or device from which a projectile may be

fired by an explosive such as gunpowder.

(14) The sentencing court shall give the offender credit for all
confinement time served before the sentencing if that confinement was
solely in regard to the offense for w hich the offender is being

sentenced.

(15) A departure from the standards in RCW 9.94A.400 (1) and (2)

governing whether sentences are to be served consecutively or
concurrently is an exceptional sentence subject to the 1lim itations in
subsections (2) and (3) of this section, and may be appealed by the

defendant or the state as set forth in RCW 9.94&.210 (2) through (6).

(16) The court shall order restitution whenever the offender s
convicted of a felony that results in injury to any person or damage to
or loss of property, whether the offender is sentenced to confinement
or placed under community supervision, unless extraordinary
circum stances exist that make restitution inappropriate in the court's
judgment. The court shall set forth the extraordinary circumstances in
the record if it does not order restitution.

(17) As a part of any sentence, the court may impose and enforce an
order that relates directly to the circumstances of the crime for which
the offender has been convicted, prohibiting the offender from having
any contact with other specified individuals or a specific class of
individuals for a period not to exceed the maximum allowable sentence
for the crime, regardless of the expiration of the offender's term of

community supervision or community placement.

(18) In any sentence of partial confinement, the court may require
the defendant to serve the partial confinement in work release, in a
program of home detention, on work crew, or in a combined program of

work crew and home detention.

(19) All court-ordered legal financial obligations collected by the

department and rem itted to the county clerk shall be credited and paid
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where restitution i ordered. Restitution sha, be paid prior to any

other payments of monetary obligations.

Sec. 3 RCW 9.94A.030 and 1992 ¢ 145 s 6 and 1992 c "75 s 1 are
each reenacted and amended to read as follows:
DEFINITIONS. Unless the context clearly requires otherwise, the

definitions in this section apply throughout this chapter.

[@D) "Collect,H or any derivative thereof, "collect and r remit,” or
"collect and deliver,"” when used with reference to the department of
corrections, means that the department s responsible for monitoring
and enforcing the offender's sentence with regard to the legal
financial obligation, receiving payment thereof from the offender, and,
consistent with current law, delivering daily the entire payment to the
superior court clerk without depositing it in a departmental account.

(2) "Commission” means the sentencing guidelines commission.

(3) "Community corrections officer" means an employee of the
department who is responsible for carrying out specific duties in
supervision of sentenced offenders and monitoring of sentence

conditions.

(4) "Community custody"” means that portion of an inmate's sentence
of confinement in lieu of earned early release tim e served in the
community subiject to controls placed on the inm ate's movement and

activities by the department of corrections.

(5) "Community placement"” means that period during w hich the
offender is subiject to the conditions of community custody and/or
postrelease supervision, which begins either upon completion of the

term of confinement (postrelease supervision) or at such time as the

offender is transferred to community custody in lieu of earned early
release. Community placement may consist of entirely community
custody, entirely postrelease supervision, or a combination of the two.

(6) "Community service" means compulsory service, without
compensation, performed for the benefit of the community by the

offender.

(7) "Community supervision"”™ means a period of time during which a
convicted offender s subject to crime-related prohibitions and other
sentence conditions imposed by a court pursuant to this chapter or RCW
46.61.524. For first-tim e offenders, the supervision may include
crime-related prohibitions and other conditions imposed pursuant to RCW

9.94A.120(5). For purposes of the interstate compact for out-of-state
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where restitution i ordered. Restitution sha” be paid prior to any

other payments of monetary obligations.

Sec. 3 RCW 9.94A.030 and 1992 ¢ 145 s 6 and 1992 ¢ 75 s 1 are
each reenacted and amended to read as follows:

DEFINITIONS. Unless the context clearly requires otherwise, the
definitions in this section apply throughout this chapter.

() "Collect," or any derivative thereof, "collect and remit," or
"collect and deliver," when used with reference to the department of
corrections, means that the department is responsible for monitoring
and enforcing the offender's sentence with regard to the legal

financial obligation, receiving payment thereof from the offender, and,

consistent with current law, delivering daily the entire payment to the
superior court clerk without depositing it in a departmental account.
(2) "Com mission” means the sentencing guidelines commission.
(3) "Community corrections officer™ means an employee of the
department who is responsible for carrying out specific duties in
supervision of sentenced offenders and monitoring of sentence

conditions.

(4) "Community custody"” means that portion of an inmate's sentence
of confinement in liewu of wearned early release tim e served in the
community subject to controls placed on the inm ate's movement and

activities by the department of corrections.

(5) "Community placement” means that period during w hich the
offender is subject to the conditions of community custody and/or
postrelease supervision, w hich begins either wupon completion of the

term of confinement (postrelease supervision) or at such time a; the

offender is transferred to community custody in lieu of earned early
release. Community placement may consist of entirely community
custody, entirely postrelease supervision, or a combination of the two.

(6) "Community service™" means compulsory service, without
compensation, performed for the benefit of the community by the

offender.

(7) "Community supervision" means a period of time during which a
convicted offender is subject to crime-related prohibitions and other
sentence conditions imposed by a court pursuant to this chapter or RCW
46.61.524. For first-tim e offenders, the supervision may include
crime-related prohibitions and other conditions imposed pursuant to RCW

9.94A.120(5). For purposes of the interstate compact for out-of-state
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supervision of pai ees and probationers, E> 9.95.270, community
supervision is the functional equivalent of probation and should be
considered the sane as probation by other states.

(8) "Confinement”" means total or partial confinement as defined in
this section.

(9) "Conviction" means an adjudication of quilt pursuant to Title s
10 or 13 RCW and includes a verdict of guilty, a finding of guilty, and

acceptance of a plea of guilty.

(10) "Court-ordered legal financial obligation™" means a sum of
money that is ordered by a superior court of the state of Washington
for legal financial obligations which may include restitution to the
victim , statutorily imposed crim e victim s' compensation fees as
assessed pursuant to RCW 7.68.035, court costs, county or interlocal
drug funds, court-appointed attorneys'’ fees, and costs of defense,
fines, and any other financial obligation that is assessed to the

offender as a result of a felony conviction.
(11) "Crime-related prohibition?" means an order of a court

prohibiting conduct that directly relates to the circumstances of the

crim e for w hich the offender has been convicoed, and sh all not be
construed to mean orders directing an offender affirm atively to
participate in rehabilitative programs or to otherwise perform

affirm ative conduct.

(12)(a) "Criminal history?" means the list of a defendant's prior
convictions, whether in this state, in federal court, or elsewhere.
The history shall include, where known, for each conviction (i) whether
the defendant has been placed on probation and the length and terms
thereof; and (ii) whether the defendant has been incarcerated and the

j,ength of incarceration.

(b) "Criminal history" shall always include juvenile convictions
for sex offenses and shall also include a defendant's other prior
convictions in juvenile court if: (i) The conviction was for an
offense which is a felony or a serious traffic offense andis crim inal
history as defined in RCW 13.40.020¢(6)(a); (ii) the defendant was

fifteen years of age or older at the time the offense was committed;

and (iii) w ith respect to prior juvenile class B and C felonies or
serious traffic offenses, the defendant was less than twenty-three
years of age at the time the offense for which he or she is being

sentenced was committed.

(13) "Department” means the department of corrections.
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supervision of pai ees and probationers, R* 9.95.270, community
supervision is the functional equivalent of probation and should be
considered the sane as probation by other states.

(8) "Confinenent" means total or partial confinement as defined in
this section.

(9) "Conviction"™ means an adjudication of guilt pursuant to Titles
10 or 13 RCW and includes a verdict of guilty, a finding of guilty, and
acceptance of a plea of guilty.

(10) "Court-ordered le gal financial obligation™" means a sum of

money that is ordered by a superior court of the state of Washington

for legal financial obligations which may include restitution to the
victim , statutorily imposed crim e victim s’ compensation fees as
assessed pursuant to RCW 7.68.035, court costs, county or interlocal
drug funds, court-appointed attorneys' fees, and costs of defense,
fines, and any other financial obligation that is assessed to the

offender as a result of a felony conviction.
(11) "Crime-related prohibition" means an order of a court

prohibiting conduct that directly relates to the circumstances of the

crim e for w hich the offender has been convicccd, and sh all not be
construed to mean orders directing an offender affirm atively to
participate in rehabilitative programs or to otherwise perform

affirm ative conduct.

(12)(a) "Criminal history" means the 1list of a defendant's prior
convictions, whether in this state, in federal court, or elsewhere.
The history shall include, where known, for each conviction (i) whether
the defendant has been placed on probation and the length and terms
thereof; and (ii) whether the defendant has beer, incarcerated and the

length of incarceration.

(b) "Criminal history" shall always include juvenile convictions
for sex offenses and shall also include a defendant's other prior
convictions in juvenile court if: (i) The conviction w as for an
offense which is a felony or a serious traffic cffense and is c¢crim inal
history as defined in RCW 13.40.020¢(6)(a); (ii) the defendant was

fifteen years of age or older at che time the cffense was committed;

and (iii) with respect to prior juvenile class B and C felonies or
serious traffic offenses, the defendant was less than twenty-three
years of age at the time the offense for which he or she is being

sentenced was committed.

(13) "Department” means the department of corrections.
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(14) "Determine.. sentence” means a sent ,ce that states with

1

2 exactitude the number of actual years, months, or days of total

3confinement, of partial confinement, of community supervision, the

4 number of actual hours or days of community service work, or dollars or

5 term s of a legal financial obligation. The fact that an offender

6 through "earned early release™ can reduce the actual period of

7 confinement shall not affect the classification of the sentence as a

8 determinate sentence.

9 (15) "Disposable earnings” means that part of the earnings of an
10 individual remaining after the deduction from those earnings of any
11 amount required by law to be withheld. For the purposes of this
12 definition, "earnings" means compensation paid or payable for personal
13 services, whether denominated as wages, salary, commission, bonuses, or
14 otherwise, and, notwithstanding any other provision of law making the
15 payments exempt from garnishment, attachment, or other process to
1cC satisfy a court-ordered legal financial obligation, specifically
17 includes periodic payments pursuant to pension or retirement programs,
18 or insurance policies of any type, but does not include payments made
19 under Title 50 RCW, except as provided in RCW 50.40.020 and 50.40.050,
20 or Title 74 RCW.

21 (16) "Drug offense" means:

22 (a) Any felony violation of chapter 69.50 RCW except possession of
23 a controlled substance (RCW 69.50.401(d)) or forged prescription for a
24 controlled substance (RCW 69.50.403);

25 (b) Any offense defined as a felony under federal law that relates
26 to the possession, manufactr.re, distribution, or transportation of a
27 controlled substance; or

28 (c) Any out-of-state conviction for an offense that under the laws
29 of this state would be a felony classified as a drug offense under (a)
30 of this subsection.

31 (17) "Escape" means:

32 (a) Escape in the first degree (RCW 9A.76.110), escape in the
13second degree (RCW 9A.76.120), w illful failure to return from furlough
34 (RCW 72.66.060), w illful failure to return from work release (RCW
35 72.65.070), or w illful failure to be available for supervision by the
36 department while in community custody (RCW 72.09.310); or

37 v (b) Any federal or out-of-state conviction for an offense that
38 under the laws of this state would bea felony classified as an escape
39 under (a) of this subsection.
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1 (14) "Determine . sentence” means a sent ,ce that states with
2 exactitude the number of actual years, months, or days of total
3confinement, of partial confinement, of community supervision, the
4 number of actual hours or days of community service work, or dollars or
5 terms of a legal financial obligation. The fact that an offender
6 through "earned early release” can reduce the actual period of
7 confinement shall not affect the classification of the sentence as a
8 determinate sentence.

9 (15) "Disposable earnings” means that part of the earnings of an
10 individual remaining after the deduction from those earnings of any
11 amount required by law to be withheld. For the purposes of this
12 definition, "earnings" means compensation paid or payable for personal
13 services, whether denominated as wages, salary, commission, bonuses, or
14 otherwise, and, notwithstanding any other provision of law making the
15 payments exempt from garnishment, attachment, or other process to
16 satisfy a court-ordered legal financial obligation, specifically
17 includes periodic payments pursuant to pension or retirement programs,
18 or insurance policies of any type, but does not include payments made
19 under Title 50 RCW, except as provided in RCW 50.40.020 and 50.40.050,
20 or Title 74 RCW.

21 (16) "Drug offense"” means:

22 (a) Any felony violation of chapter 69.50 RCW except possession of
23 a controlled substance (RCW 69.50.401(d)) or forged prescription for a
24 controlled substance (RCW 69.50.4083);

25 (b) Any offense defined as a felony under federal law that relates
26 to the possession, manufacture, distribution, or transportation of a
27 controlled substance; or

28 (c) Any out-of-state conviction for an offense that under the laws
29 of this state wculd be a felony classified as a drug offense under (a)
30 of this subsection.

31 (17) "Escape" means:

32 (a) Escape in the first degree (RCW 9A.76.110), escape in the
33 second degree (RCW 9A.76.120), w illful failure to return from furlough
34 (RCW 72.66.060), w illful failure to return from work release (RCW
35 72.65.070), or w illful failure to be available for supervision by the
36 department while in community custody (RCW 72.09.310); or

37 (b) Any federal or out-of-state conviction for an offense that
38 under the laws of this state would be a felony <classified as an escape
39 under (a) of this subsection.
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(18) "Felony tr, cic offense"” means:
(a) Vehicular homicide (RCW 46.61.520), vehicular assault (RCW

46.61.522), eluding a police officer (RCW 46.61.024), or felony hit-

and-run injury-accident (RCW 46.52.020(4)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felonyclassified as afelony
traffic offense wunder (a) of this subsection.

(19) "Fines" means the requirement that the offender pay a specific

sum of money over a specific period of time to the court.

(20)(a) "First-tim e offender"” means any person who is convicted of

a felony (i) not classified as a violent offense or a sex offense under

this chapter, or (ii) that is not the manufacture, delivery, or

possession with intent to manufacture or deliver a controlled substance

classified in schedule | or Il that is a narcotic drug or the selling
for profit ( (-of-}-)) of any controlled substance or counterfeit
substance classified in schedule |, RCW 69.50.204, except leaves and
flowering tops of marihuana, and except as provided in (b) of this
subsection, who previously has never been convicted of a felony in this
state, federal court, or another state, and who has never participated

in a program of deferred prosecution for a felony offense.
(b) For purposes of (a) of this subsection, a juvenile adjudication

for an offense committed before the age of fifteen years 1is not a

previous felony conviction except for adjudications of sex offenses.

(21) "Most serious offense" means anv of the following felonies or

a felony attem pt to commit anv of the following felonies, as now

existing or hereafter amended:

(a) Anv felony defined under any law as a clars A felony or
crim inal solicitation of or c¢criminal conspiracy to commit a class A
felony;

(b)) Assault in the second degree;
(c) Assault of a child in the second degree;
(d) Child molestation in the second degree;

(e) Controlled substance homicide;

(f) Extortion in the first decree;
(g9) Incest when committed against a child under ace fourteen;
fh) Indecent liberties;

(i) Kidnapping in the second degree;
(i) Leading organized <crim e;

fk) M anslaughter in the first degree;
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(18) "Felony tr. ;ic offense” means:

(a) Vehicular homicide (RCW 46.61.520), vehicular assault (RCW
46.61.522), eluding a police o fficer (RCW 46.61.024), or felony hit-
and-run injury-accident (RCW 46.52.020(4)); or

(b) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony classified as a felony
traffic offense under (a) of this subsection.

(19) "Fines" means the requirement that the offender pay a specific
sum of money over a specific period of time to the court.

(20)(a) "First-tim e offender"” means any person who is convicted of

a felony (i) not classified as a violent offense or a sex offense under

this chapter, or (ii) that is not the manufacture, delivery, or
possession with intent to manufacture or deliver a controlled substance
classified in schedule | or Il that is a narcotic drug or the selling
forprofit ((fof-1i)) of any controlled substance or counterfeit
substance classified in schedule |, RCW 69.50.204, except leaves and
flowering tops of marihuana, and except as provided in (b) of this
subsection, who previously has never been convicted of a felony in this
state, federal court, oranother state, and who has never participated
in a program of deferred prosecution for afelony offense.

(b) For purposes of (a) of this subsection, a juvenile adjudication
for an offense committed before the age of fifteen years is not a

previous felony conviction except for adjudications of sex offenses.

(21) "Most serious offense"” means anv of the following felonies or
a felonv attem pt to commit anv of the following felonies, as now
existing or hereafter amended:

(a) Anv felonyv defined under anv law as a class A felonv or
crim inal solicitation of or criminal conspiracy to commit a class A
felonyv,;

(b) Assault in the second degree;

(c) Assault of a child in the second degree;

(d) Child molestation in the second degree:

(e) Controlled substance homicide;

(f) Extortion in the first degree;

(9) Incest when committed against a child under age fourteen:

fh) Indecent liberties;

(i) Kidnapping in the second degree;
(j) Leading organized <crime:

(k) Manslaughter in the first degree;
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(1) Manslauqghte in the second degree;

Cm) Promoting prostitution in the first degree;

(n) Rape in the third degree:

(o) Robbery in the second degree;

(p) Sexual exploitation;

(a) Vehicular assault:

(r) Vehicular homicide, when proximatelv caused by the driving of
anvvehicle by anv person while under the influence of intoxicatina
liquor or any drug as defined by RCW 46.61.502. or by the operation of
anyvehicle in a reckless manner;

(s) Anv other class B felony offense vith a finding of sexual
m otivation, as "sexual motivation” is defined wunder this section:

(t) Anv other felonv vith a deadly weapon verdict under RCW
9.94A.125 7

(u) Any felonv offense in effect at anv time prior to the effective
date of this section, that is comparable to a most serious offet.se
under this subsection, or anv federal or out-of-state conviction for an
offense that under the laws of this state would be a felonv classified
as a most, serious offense under this subsection.

(22) "Nonviolent offense"” means an offense which is not a violent
offense.

((-(-229-)) (23) "Offender”™ means a person who has committed a felony

established by state law and is eighteen years of age or older or s

less than eighteen years of age but whose case has been transferred by

the appropriate juvenile court to a criminal court pursuant to RCW
13.40.110. Throughout this chapter, the term s "offender" and
"defendant” are wused interchangeably.

((-(e-3)-)) (24) "Partial confinement" means confinement for no more
than one year in a facility or institution operated or utilized under
contract by the state or any other wunit of government, or, if home
detention or work crew has been ordered by the court, in an approved
residence, for a substantial portion of each day with the balance of
the day spent in the community. Partial confinement includes work
release, home detention, work crew, and a combination of work crew and
home detention as defined in this section.

((-(24) ) (25) "Persistent offender™ is an offender who:

(a) Has been convicted in this state of anv felonv <considered a
most serious offense; and
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(1) M anslauqghte in the second degree;

(in) Promoting prostitution in the first decree;

(n) Rape in the third degree,;

(o) Robbery in the second degree;

(p) Sexual exploitation;

(a) Vehicular assault;

(r) Vehicular homicide, when proximatelv caused by the driving of
anv vehicle bv anv person while under the influence of intoxicating

liguor or anv drug as defined bv RCW 46.61.502. or by the operation of

anv vehicle in a reckless manner:

(s) Anv other class B felonyv offense vith a finding of sexual
motivation, as "sexual motivation1 is defined under this section:

ft) Anv other felonyv vith a deadly weapon verdict under RCW

9.94A.125

fu) Anv felonv offense in effect at anv time prior to the effective
date of this section, that is comparable to a most serious offense
under this subsection, or anv federal or out-of-state conviction for an
offense that under the lavs of this state would be a felonv classified
as a most serious offense under this subsection.

(22) "Nonviolent offense"” neans an offense which is not a violent
offense.

((-(-5-59") ) (23) "Offender" means a person who has committed a felony

estaolished by state law and is eighteen years of age or older or s

less than eighteen years of age but whose case has been transferred by

the appropriate juvenile court to a criminal court pursuant to RCW
13.40.110. Throughout this chapter, the term s "offender"” and
"defendant” are wused interchangeably.

((-(-2-3-)-)) (24) "Partial confinement” means confinement for no more
than one year in a facility or institution operated or wutilized under
contract by the state or any other unit of gov it, or, if home
detention or work crew has been ordered by the court, in an approved
residence, for a substantial portion of each day with the balance of
the day spent in the community. Partial confinement includes work
release, home detention, work crew, and a combination of work crew and
home detention as defined in this section.

( (-(-2-4-)-) ) (25) "Persistent offender™ is an offender who:

(a) Has been convicted in this state of env felonv considered a

roost serious offense; and
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(b) Has, before he commission ofthe off\ je under (a) of this

subsection, been convicted as an offender cn at least tw o separate
occasions, whether in this state or elsewhere, of felonies that under
the lavs of this state would be considered most serious offenses and

would be included in the offender score under RCW 9.94A.360; provided
that of the two or more previous convictions, at least one conviction
must have occurred before the commission of anv of the other most
serious offenses for which the offender was previously convicted.

(26) "Postrelease supervision"” is that portion of an offender's
community placement that is not community custody.

((-f2-59-)) (27) "R estitution" means the requirement that the offender
pay a specific sum of money over a specific period of time to the court
as payment of damages. The sum may include both public and private
costs. The im position of a restitution order does not preclude <civil
redress.

(( (-2mEm)m) ) (28) "Serious traffic offense" means:

(a) Driving while under the influence of intoxicating liquor or any
drug (RCW 46.61.502), actual physical control while under the influence
of intoxicating liguor or any drug (RCW 46.61.504), reckless driving
(RCW 46.61.500), or hit-and-run an attended vehicle (RCW 46.52.020¢(5));
or

(b) Any federal, out-of-state, county, or municipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense under (a) of this subsection.

((-(27-)-)) (29) "Serious violent offense" is a subcategory of violent

offense and means:

(a) Murder in the first degree, homicide by abuse, murder in the
second degree, assault in the first degree, kidnapping in the first
degree, or rape in the first deg.’;. assault of a child in the first
degree, or an attempt, criminal solicitation, or criminal conspiracy to
commit one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that

under the laws of this state would be a felony classified as a serious
violent offense under (a) of this subsection.

( (-fS-8-)-)) (30) "Sentence range™ means the sentencing court's
discretionary range in imposing a nonappealable sentence.

((-(29) )) (31) "Sex offense" means:
(a) A felony that is a violation of chapter 9A .44 RCW or RCW

9A.64.020 or 9.68A.090 or that is, under chapter 9A.28 RCW, a crim inal
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fb) Has, before he commission of the off\ ie under (a) of this

subsection, been convicted as an offender on at least tw o separate
occasions, whether in this state or elsewhere, of felonies that under
the laws of this state would be considered roost serious offenses and

would be included in the offender score under RCW 9.94A .360; provided
that of the two or more previous convictions, at least one conviction
must have occurred before the commission of any of the other most
serious offenses for which the offender was previously convicted.

(26) "Postrelease supervision" is that portion of an offender's
community placement that is not community custody.

((-{-5-5)-)) (27) "R estitution" means the requirement that the offender
pay a specific sum of money over a specific period of time to the court
as payment of damages. The sum may include both public and private
costs. The imposition of a restitution order does not preclude civil
redress.

((-(-S &)-)) (28) "Serious traffic offense" means:

(a) Driving while under the influence of intoxicating liguor or any
drug (RCW 46.61.502), actual physical control while under the influence
of intoxicating liguor or any drug (RCW 46.61.504), reckless driving
(RCW 46.61.500) , or hit-and-run an attended vehicle (RCW 46.52.020(5));
or

(b) Any federal, out-of-state, county, or municipal conviction for
an offense that under the laws of this state would be classified as a
serious traffic offense wunder (a) of t''is subsection.

((-(27))) (29) "Serious violent offense" is a subcategory of violent

offense and means:

(a) Murder in tie first degree, homicide by abuse, murder in the
second degree, assault in the first degree, kidnapping in the first
degree, or rape in the first degree, assault of a child in the first
degree, or an attempt, criminal solicitation, or criminal conspiracy to
commit one of these felonies; or

(b) Any federal or out-of-state conviction for an offense that

under the laws of this state would be a felony classified as a serious
violent offense wunder (a) of this subsection.

((-(-26-)-)) (30) "Sentence range" means the sentencing court's
discretionary range in imposing a nonappealable sentence.

((-(29)-)) (31) "Sex offense"™ means:

(a) A felony that is a violation of chapter 9A .44 RCW or RCW

9A.64.020 or 9.68A.090 or that is, under chapter 9A.28 RCW, a criminal
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attem pt, criminal | icitation, or criminal cc piracy to commit such
crim es;

(b) A felony with a finding of sexual m otivation under RCW
f-.94A.127; or

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony <classified as a sex
offense under (a) of this subsection.

((-{-3™-}-) ) (32) "Sexual motivation”™ means that one of the purposes
for which the defendant committed the crime was for the purpose of his
or her sexual gratification.

((-(-3-1)-)) (33) "Total confinement" means confinement inside the
physical boundaries of a facility or institution operated or utilized
under contract by the state or any other unit of government for twenty-
four hours a day, or pursuant to RCW 72.64.050 and 72.64.060.

((-(-32))) (34) "Victim " mea’.s any person w ho has sustained
emotional, psychological, ph'™~ical, or financial injury to person or

p—>perty as a direct result of the crime charged.

((C(3335)) (35) "Violent offense" means:

(a) Any of the following felonies, as now existing or hereafter
amended: Any felony defined wunder any law as a class A felony or an
attem pt to commit a class A felony, crim inal solicitation of or
criminal conspiracy to commit a class A felony, manslaughter in the
first degree, manslaughter in the second degree, indecent liberties if
committed by forcible compulsion, kidnapping in the second degree,
arson in the second degree, assault in the second degree, assault of a
child in the second degree, extortion in the first degree, robbery in
the second degree, vehicular assault, and vehicular homicide, when

proximately caused by the driving of any vehicle by any person while
under the influence of intoxicating liguor or any drug as defined by
RCW 46.61.502, or by the operation of any vehicle in a reckless manner;

(b) Any conviction for a felony offense in effect at any time prior

to July 1, 1976, that is comparable to a felony classified as a violent
offense in (a) of this subsection; and
(c) Any federal or out-of-state conviction for an offense that

under the laws of this state would be a felony classified as a violent
offense under (a) or (b) of this subsection.

((m(34))) (36) "Work crew" means a program of partial confinement
consisting of civic improvement tasks for the benefit of the community

of not less than thirty -five hours per week that complies with RCW
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attempt, criminal < icitation, or criminal cc piracy to commit such
crim es;

(b) A felony with a finding of sexual m otivation under RCW
9.94A.127; or

(c) Any federal or out-of-state conviction for an offense that
under the laws of this state would be a felony <classified as a sex
offense under (a) of this subsection.

( (-(-3-Q-}-) (32) "Sexual motivation"” means that one of the purposes
for which the defendant committed the crime was for the purpose of his
or her sexual gratification.

((-{-31)-)) (33) "Total confinement"” means confinement inside the
physical boundaries of a facility or institution operated or utilized
under contract by the state or any other unit of government for twenty-

four hours a day, or pursuant to RCW 72.64.050 and 72.64.060.

( ) (34) "Victim " means any person who has sustained
emotional, nsychological, physical, or financial injury to person or
property as direct result of the crime charged.

(("(8339-)) (35) "Violent offense"” means:

(a) Any of the following felonies, as now existing or hereafter
amended: Any felony defined wunder any law as a class A felony or an
attem pt to commit a class A felony, crim inal solicitation of or
criminal conspiracy to commit a class A felony, manslaughter in the
first degree, manslaughter in the second degree, indecent liberties if
committed by forcible compulsion, kidnapping in the second degree,

arson in the second degree, assault in the second degree, assault of a
child in the second degree, extortion in the first degree, robbery in
the second degree, vehicular assault, and vehicular homicide, wnen
proxim ately caused by the driving of any vehicle by any person while
under the influence of intoxicating liguor or any drug as defined by
RCW 46.61.502, or by the operation of any vehicle in a reckless manner;

(b) Any conviction for a felony offense in effect at any time prior

to July 1, 1976, that is comparable to a felony classified as a violent
offense in (a) of this subsection; and
(c) Any federal or out-of-state conviction for an offense that

under the laws of this state would be a felony classified as a violent

offense under (a) or (o) of this subsection.

( (-f-3-4-h) ) '36) "Work crew" means a program of partial confinement
consisting of civic improvement tasks for the benefit of the community
of not less than thirty -five hours per week that complies with RCW
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9-94A .13 5. The civ ‘improvemei t tasks shall performed on public

property or on private property owned or operated by nonprofit
entities, except that, for emergency purposes only, work crews may
perform snow removal on any private property. The <civic improvement
tasks shall have minimal negative impact on existing private industries
or the labor force in the county where the service or labor is
performed. The <civic improvement tasks shall not affect employment
opportunities for people with developmental disabilities contracted
through sheltered workshops as defined in RCW 82.04.385. Only those
offenders sentenced to a facility operated or utilized under contract
by a county are eligible to participate on a work crew. O ffenders

sentenced for a sex offense as defined in subsection ((-(29) )) (31) of
this section are not eligible for the work crew program.

((-(-3-5-)m)) (37) "Work release” means a program of partialconfinement
available to offenders who are employed or engaged as a student in a
regular course of study at school. Participation in work release shall
be conditioned upon the offender attending work or school at regularly
defined hours and abiding by the rules of the work release facility.

(({36))) (38) "Home detention"” means a program of partial

confinement available to offenders wherein the offender is confined in

a private residence subject to electronic surveillance. Home detention
may not be imposed for offenders convicted of a violent offense, any
sex offense, any drug offense, reckless burning in the first or second

degree as defined in RCW 9A.48.040 or 9A.48.050, assault in the third
degree as defined in RCW 9A.36.031, assault of a child in the third
degree, unlaw ful imprisonment as defined in RCW 9A.40.040, or
harassment as defined in RCW 9A.46.020. Home detention may be imposed
for offenders convicted of possession of a controlled substance (RCW
69.50.401(d)) or forged prescription for a controlled substance (RCW
69.50.403) if the offender fu lfills the participation conditions set
forth in this subsection and is monitored for drug wuse by treatment

alternatives to street crime (TASC) or a comparable court or agency-

referred program.

(a) Home detention may be imposed for offenders convicted of
burglary in the second degree as defined in RCW 9A.52.030 or
residential burglary conditioned upon the offender: (.i) Successfully
covmpleting twenty-one days in a work release program, (ii) having no
convictions for burglary in the second degree or residential burglary

during the preceding two years and not more than two prior convictions
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9.94A.135. The civ improvement tasks shall performed on public

property cr on private property owned or operated by nonprofit
entities, except that, for emergency purposes only, work crews may
perform snow removal on any private property. The <civi.: improvement
tasks shall have minimal negative impact on existing private industries
or the labor force in the county where the service or labor is
performed. The <civic inprcvement tasks shall not affect employment
opportunities for people with developmental disabilities contiacted
through sheltered workshops as defined in RCW 82 .04 .385. Only those
offenders sentenced to a facility operated or utilized under contract
by a county are eligible to participate on a work crew. O ffenders
sentenced for a sex offense as defined in subsection ((-f20))) (31) of

this section are not eligible for the work crew program.

((-(35)m) ) (37) "Work release™ means a program of partial confinement
available to offenders who are employed or encaged as a student in a
regular course of study at school. Participation in work release shall

be conditioned upon the offender attending work or school at regularly
defined hours and abiaing by the rules of the work release facility.
(( (36))) (38) "Home detention™ means a program of partial

confinement available to offenders wherein the offender is confined in

a private residence subject to electronic surveillance. Home detention
may not be imposed for offenders convicted of a violent offense, any
sex offense, any drug offense, reckless burning in the first or second

degree as defined in RCW 9A.4B.040 or 9A.48.050, assault in the third
degree as defined in RCW 9A.36.031, assault of a child in the third
degree, unlaw ful imprisonment as defined in RCW 9A.40.040, or
harassment as defined in RCW 9A.46.020. Home detention may be imposed
for offenders convicted of possession of a controlled substance (RCW
69.50.401(d)) or forged prescription for a controlled substance (RCW
69.50.403) if the offender fu lfills the participation conditions set
forth in this subsection and is monitored for drug use by treatment

alternatives to street crime (TASC) or a comparable court or agency-

referred program.

(a) Home detention may be imposed for offenders convicted of
burglary in the second degree as defined in RCW 9A.52.030 or
residential burglary conditioned wupon the offender: (i) Successfully
completing twenty-one days in a work release program, (ii) having no
convictions for burglary in the second degree or residential burglary

during the preceding two years and not more than two prior convictions
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for burglary or res ential burglary, (iii) ha ng no convictions for
a violent felony offense during the preceding two years and not more
than two prior convictions for a violent felony offense, (iv) having no

prior charges of escape, and (v) fulfillin g the other conditions of the

home detention program.

(b) Participation in a home detention program shall be conditioned
upon: (i) The offender obtaining or maintaining current employment or

attending a regular course of school study at regularly defined hours,

or the offender performing parental duties to offspring or minors
normall]y in the custody of the offender, (ii) abiding by the rules nf
the home detention program, and (iii) compliance with court-ordered
legal financial obligations. The home detention program may also be
made available to offenders whose charges and convictions do not
otherwise disqualify them i f medical or health-related conditions,
concerns or treatment would be better addressed under the home
detention program, or where the health and welfare of the offender,
other inm ates, or sta ff would be jeopardized by the offender's
incarceration. Participation in the home detention program for medical

or health-related reasons is conditioned on the offender abiding by the

rules of the home detention program and complying with court-crdered

restitution.

NEW SECTIO N. Sec. 4 OFFENDER NOTIFICATION AND WARNING. A
sentencing judge, law enforcement agency, or state or local
correctional facility may, but is not required to, give offenders who
have been convicted of an offense that s a most serious offense as

defined in RCW 9.94A.030 either written or oral notice, or both, of the
sanctions imposed upon persistent offenders. General notice of these.

sanctions and the conditions under which they may be imposed may, but

need not, be given in correctional facilities m aintained by state or
local agencies. This section is enacted to provide authority, bat not
requirement, for the giving of such notice in every conceivable way
without incurring liab ility to offenders or third parties.

NEW SECTION. Sec. b. GOVERNOR'S POWERS. (1) Nothing in this act
shall ever be interpreted or construed as to reduce or eliminate the

power of the governor to grant a pardon or clemency to any offender on
an individual case-by-case basis. However, the people recommend that

any offender subiject to total confinement for life without the
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for burglary or res ential burglary, (iii) ha ng no convictions for

a violent felony offense during the preceding two years and not more

than two prior convictions for a violent felony offense, (iv) having no
prior charges of escape, and (v) fulfilling the other conditions of the
home detention program.

(b) Participation in a home detention program shall be conditioned

upon: (i) The offender obtaining or maintaining current employment or

attending a regular course of school study at regularly defined hours,

or the offender performing parental duties to offspring or minors
normally in the custody of the offender, (ii) abiding by the rules of
the home detention program, and (iii) compliance with court-ordered

legal financial obligations. The home detention program may also be

made available to offenders whose charges and convictions do not

otherwise disqualify them if medical or health-related conditions,
concerns or treatment would be better addressed under the home
detention program, or where the health and welfare of the offender,

other inmates, or sta ff would be jeopardized by the offender's

incarceration. Participation in the home detention program for medical

or health-related reasons is conditioned on the offender abiding by the

rules of the home detention program and complying with court-ordered

restitution.

NEW SECTION. Sec. 4. OFFENDER NOTIFICATION AND WARNING. A
sentencing judge, law enforcement agency, or state or local
correctional facility may, but is not required to, give offenders who

have been convicted of an offense that is a cost serious offense as

defined in FCW 9.94A.030 either written or oral notice, or both, of the

sanctions imposed upon persistent offenders.General notice of these

sanctions and the conditions wunder which they may be imposed may, but

need not, be given in correctional facilities maintained by state or
local agencies. This section is enacted to provide authority, but not
requirement, for the giving of such notice in every conceivable way
without incurring liab ility to offenders or third parties.

NEW SECTION. Sec. 5 GOVERNOR'S POWERS. (1) Nothing in this act

shall ever be interpreted or construed as tc reduce or eliminate the

power of the governor to grant a pardon or clemency to any offender on

an individual case-by-case basis. However, the people recommend that

any offender subiject to total confinement for life without the

21



1

10

11

12

13

14

15

16

17

18

19

20

21

possibility of paro. 'not be considered for rel se until the offender

has reached the age of at least sixty years old and has L”~en judged to

be no longer a threat to society. The people further recommend that

sex offenders be held to the utmost scrutiny under this subsection

regardless of age.

(2) Nothing in this section shall ever be interpreted or construed

to grant any release lor the purpose of reducing prison overcrowding.

Furthermore, the governor shall provide twice yearly reports on the

activities and progress of offenders subject to total confinement for

life without the possibility of parole who are released through

executive action during his or her tenure. These reports shall

continue for not less than ten years after the release of the offender

or upon the deathof the released offender.

NEW SECTIO N . Sec. 6.SEVERABILITY. If any provision of this act

or its application to any person or circumstance is held invalid, the

remainder of the act or the application of the provision to other

persons or circumstances is not affected.

NEW SECTIO N . Sec. 7. SHORT TITLE. This act shall be known and
may be cited as the persistent offender accountability act.

NEW SECTIO N . Sec. 8. CAPTIONS. Captions as used in this act do

not constitute any part of the law.
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possibility of paro ''not be considered for rel se until the offender

has reached the age of at least sixty years old and has been judged to

be no longer a threat to society. The people further recommend that

sex offenders be held to the utmost scrutiny under this subsection
regardless of age.
(2) nothing in this section shall ever be interpreted or construed

to grant any release for the purpose of reducing prison overcrowding.

Furthermore, the governor shall provide twice yearly reports on the
activities and progress of offenders subject to total confinement for
life without the possibility of parole w ho are released through
executive action during his or her tenure. These reports shall

continue for not less than ten years after the release of the offender

or upon the deathof the released offender.

NEW SECTIO N . Sec. 6 . SEVERABILITY. If any provision of this act
or its application to any person or circumstance is held invalid, the
remainder of the act or the application of the provision to other
persons or circumstances is not affected.

NEW SECTIO N . Sec. 7. SHORT TITLE. This act shall be known and
may be cited as the persistent offender accountability act.

NEW SECTIO N . Sec. 3. CAPTIONS. Captions as used in this act do

not constitute any part of the law.
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01/24/94 — (C) 1994 The Washington Post (LEGI-SLATE Article No. 196719)

Violent Crime Strikes a Chord Coast to Coast
'3-Time Loser' Laws Find Diverse Support
By Pierre Thomas
W ashington Post Staff W riter

New York Gov. Mario M. Cuomo and California Gov. Pete W ilson, two men who
stand at opposite ends of the country and the political spectrum, recently
gave surprisingly sim iliar speeches within hours of one another. They both
proposed to lock wup - for 1life - any person convicted of three violent
felonies.

"Violence and crime have taken on a terrible wurgency and we are determined

to move quickly and decisively to protect our people, said Democrat Cuomo in

his State of the State address. "In baseball, it's three strikes and you

re

out. Here, it's three strikes and you're in for life. Life imprisonment

without parole.
Soon after, Republican Wilson told Californians:
"Every Californian has a fundamental right not to become a crime victim

and not to live in fear. If you commit a violent crime, you're
going to do serious time. .. . Three strikes, you're out. . . . Put three
time losers behind bars for life."

The ironic agreement between the liberal Cuomo and the conservative
W ilson, both running for leelection with low approval ratings, reflects the

emergence of violent crime as a significant and popular issue for many

Americans.

The speeches illustrate widespread citizen concern that the criminal
justice system is too lenient and a growing belief that some people cannot be
rehabilitated and need to spend their entire lives in prison.

Voters in Washington state approved a "three-strikes"™ measure last
November by a 3-1 ratio. Legislation was introduced in the D istrict in
November, and sim ilar proposals soon may be considered by as many as 30 state
legislatures, including Virginia's. Georgia Gov. Zell ™M iller (D,, citing
complaints by constituents, recently called for a two-strikes-and-life law.

Such measures are among myriad crime initiatives that w ill be before state
officials this year, including gun control provisions and a slew of proposals

aimed at combating juvenile crime.

But skeptics say the three-strikes laws are grandstanding gestures that
would overload prisons without attacking the real causes of violence.

Even so, the sim ilar positions of Wilson and Cuomo show that violence is
an "issue that crosses party lines,Kk" said Dan Schnur, communications director
for the committee overseeing Wilson's reelection bid. Although there is
evidence that crime is decreasing, "there is a randomness to the violence
that never existed before - big city or small."”

Politicians are reacting to the public realization that "it (violent
crime) can happen to them" anywhere, any time, said Gwen Holden, executive
vice president of the National Criminal Justice Association. "People used to
think that if they took certain risks, like walking in a dark alley, they
would be vulnerable. Now people realize that 'l could be riding on a commuter

train and some guy who is ticked off could start shooting.’
Americans are scared, Cuomo said. And when people "get frightened,” they

"get angry."
L= b, A V., ” i, -« .
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stand at opposite ends of the country and the political spectrum, recently
gave surprisingly sim iliar speeches within hours of one another. They both
proposed to lock up - for life - any person convicted of three violent
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"Violence and crime have taken on a terrible urgency and we are determined

to move quickly and decisively to protect our people,” said Democrat Cuomo in
his State of the State address. "In baseball, it's three strikes and you're
out. Here, it's three strikes and you're in for Ilife. Life imprisonment

without parole.
Soon after, Republican Wilson told Californians:
"Every Californian has a fundamental right not to become a crime victim

and not to live in fear. If you commit a violent crime, you're
going to do serious time. .. . Three strikes, you're out. . . . Put three
time losers behind bars for life."

The ironic agreement between the liberal Cuomo and the conservative
W ilson, both running for reelection with Ilow approval ratings, reflects the

emergence of violent crime as a significant and popular issue for many

Americans.

The speeches illustrate widespread citizen <concern that the crim inal
justice system is too lenient and a growing belief that some people cannot be
rehabilitated and need to spend their entire lives in prison.

Voters in Washington state approved a "three-strikes"™ measure last
November by a 3-1 ratio. Legislation was introduced in the D istrict in
November, and sim ilar proposals soon may be considered by as many as 30 state
legislatures, including Virginia's. Georgia Gov. Zell M iller (D), citing
complaints by constituents, recently called for a two-strikes-and-Ilife law .

Such measures are among myriad crime initiatives that w ill be before state
officials this year, including gun control provisions and a slew of proposals
aimed at combating juvenile crime.

But skeptics say the three-strikes laws are grandstanding gestures that
would overload prisons without attacking the real causes of violence.

Even so, the sim ilar positions of Wilson and Cuomo show that violence is
an "issue that crosses party lines,k" said Dan Schnur, communications director
for the committee overseeing Wilson's reelection bid. Although there s
evidence that crime is decreasing, "there is a randomness to the violence
that never existed before - big city or small."

Politicians are reacting to the public realization that "it (violent
crime) can happen to them"”" anywhere, any time, said Gwen Holden, executive
vice president of the National Criminal Justice Association. "People used to
think that if they took certain risks, like walking in a dark alley, they
would be vulnerable. Now people realize that 'l could be riding on a commuter
train and some guy who is ticked off could start shooting." "

Americans are scared, Cuomo said. And when people "get frightened,” they
"get angry."
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Jperiods,'” saild Steven Twist, an official of the National Rifle Association,
fwhich also supports three-strikes laws. '"People are shocked at how low
sentences (for violent offenders) are. And people are shocked at how little
punitive consequence there iIs for these crimes,"
, A 1992 Justice Department study of 79,000 felons from 17 states showed
Ithat in a three-year period, 43 percent had been rearrested on charges of
Jcommitting another felony. Twenty-three percent of the new arrests were for
Jviolent crimes.

Another Justice report, completed In 1987, revealed that IN many States
-the median term for murder and nonnegligent manslaughter was 6 1/2 years,
eincluding pretrial jail time; for 7Mpe the typical prison stay was 3 years, 8
Jmonths. Most criminals documented iIn the report served lees than half of

thelr sentences.

News stories of repeat offenders committing new acts of violence also have
Stoked the public fervor. In California, for example, one rallying point for
"the three-strikes proposal was the Polly Klaas case, The 12-year-old was
kidnapped from her home during a slumber party and strangled. The suspect iIn
the death had been convicted of serious crimes six times and was on parole
when the offense occurred.

Many have concluded '"that given the grotesque nature of crime, we ought to
put some people away forever and label them as incorrigible , , . or to kill
them,” said Cuomo, wno Is an opponent of the death penalty. ™I1t’s an unhappy
conclusion . . . perhaps a tragic one."

One reason for the shorter prison terms for violent offenders may be the
inmate population explosion resulting from the mandatory sentences of the war
on drugs, said James Fyfe, a criminologist at Temple University.

"The war on drugs reduced our ability to deal with violent offenders,"’
iIFyfe said, noting there is not enough prison space to hold everyone. "That
may have been a mistake. . , .we’e got to set priorities.”

And some officials wonder 1f, In the rush to curb violence,, the public and
politicians might be rushing into another i1ll-advised and costly quick Tix,

Three-strikes measures ''sound snazzy,' said Nkachi Taifa, legislative
counsel iIn the American Civil Liberties Union"s Washington office. 'The only
three-strikes loser would be the public. . , . These bills may sound tough,
but they aren®"t smart.™

Certain ethnic groups, particularly African Americans, could be
disproportionately locked away for life because they live iIn areas targeted
for "'selective enforcement” by law enforcement agencies, she said.

Such measures also would increase prison operating and capital costs and
create new divisions of "'geriatric' prisoners '‘pushing their walkers around
prison,’” said Taifa.

IT the three-strikes measure is approved, Schnur of California estimates
that the additional prison operating costs - which do not include capital
outlays - would grow from $415,000 i1n the 1995-96 fiscal year to $28.6
million In 1996-97, $200 million in 1998-99 and $561 million by 2014.

However, Schnur maintains that the costs would be ''significantly' offset, 1In
part by the savings in law enforcement, court and medical costs of taking
repeat offenders off the street. Eventually, there might be fewer crimes, and
as a result, lower court costs, hospital bills and a need for fewer police
resources.

Still, while the evidence is clear that some criminals are chronic
offenders, setting up a system to catch such people is difficult, some
experts said.

"We know these people (chronic repeat offenders) exist, but we are
terrible at guessing who these people are,' said Edwin Zedlewski, an
economist with the National Institute of Justice. "For every one person you
lock up, you may miss one. Some of the worst repeat offenders are smart
enough to avoid the system and never get caught. It is extraordinarily
difficult to separate” these people out."

_Cuomo acknowledges that such programs, by themselves, will not end violent
crime.

"There i1s no magic solution,” Cuomo said. 'You must have strong laws,
strongly enforced, but you must also deal with the underlying issues,
poverty, degradation. . . . You have to do 1t all from A to z,"

Having said that, Cuomo also pointed out that deswt-_ft thia nnata.-j&ntSMs*
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put some people away forever and label them as incorrigible , , . or to kill
them,” said Cuomo, who is an opponent of the death penalty. ™"It"s an unhappy
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"The war on drugs reduced our ability to deal with violent offenders,"
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may have been a mistake. . , .we"ve got to set priorities.”
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Such measures also would increase prison operating and capital costs and
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that the additional prison operating costs - which do not include capital
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part by the savings in law enforcement, court and medical costs of taking
repeat offenders off the street. Eventually, there might be fewer crimes, and
as a result, lower court costs, hospital bills and a need for fewer police
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Still, while the evidence is clear that some criminals are chronic
offenders, setting up a system to catch such people i1s difficult, some
experts said.

"We knew these people (chronic repeat offenders) exist, but we are
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economist with the National Institute of Justice. 'For every one person you
lock up, you may miss one, Some of the worst repeat offenders are smart
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you're convicted of three violent crimes, there are probably 30 to 40 others
*fthat you didn't ~et arrested for," Cuomo said.
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]
D rive tq Keep RepeatFelons
*ln P rison G ains in .C alifornia
Xt
mBy JANE GROSS \
o * Spsclal to The Naw York TImfs ~ ’
FRESNO, Calif., Dec. 23 — When!. Valley city knew anything about the

‘Mike Reynoldsvowed ayear and a half

ago to find a way to Keep repeat offend-

ers locked up for life, it seemed-just a
howl of pain by a grieving father whose
teen-age daughter had been shot in the
head at point-blank range by a man
with a long criminal record.

But Mr. rteynolds's Personal crusade
to tighten sentencing
nals has become a political juggernaut
here in California, the scene in recent
weeks- of several high-profile crimes,
including the abduction and slaying of
12-year-old Polly Klaas at the hands of
a twice-convicted kidnapper":.

Until Polly's body was found early
this month, few outside this Central

JTa:

or career crimi-

1992 slaying of Kimhber Reynolds, 18,
who was leaving a restaurant with a
friend when a man tried to steal her
purse ard instead shot her with a .357
Magnum revolver. oV

Aimed at Chronic Criminals

And fewer still knew that her father,

a wedding photographer, had respond- C
ed by writing a ballot, measure that
would double and triple sentences and d
limit parole opportunities for chronic fj
criminals like the one who killed his
daughter, who dreamed of a career in
fashion and was buried in a silver lam6
prom dress of her own design.

But in recent weeks Mr. Reynolds's
ballot measure has become a rallying
cry. Frightened by the spread of ran-
dom violence in their neighborhoods!
and struck by how often those crimes
are committed by repeat offenders,
California voters are signing petitions
for the Reynolds measure at the rate of
15,000 a day.

Patterned on a Washington State ini m
tiative, although stricter in many ways, .
the measure, known as Three Strikes.
and You're Out,'is expected to qualifgl
easTTv7or next November's ballot and,
if current public opinion holds, win by a
landslide. And 30 other states are look-
;ing into such Initiatives, whicIT~xperts
sav chuldhe thehotissue ofjiextvear’sl
campaljn, as term limits were for aj
sour electorate iii 1992, i

The popularity of such measures can!

Continued on Page 12, Column 1
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FRESNO, Calif., Dec. 23 — When
'Mike Reynolds vowed a year and a half
ago to find a way to Keep repeat offend-
ers locked ug for life, it seemedjust a
howl of pain by a grieving father whose
teen-age daughter had been shot in the
head at point-blank range by a man
with a Jong criminal record.

But Mr. Reynolds's Personal crusade
to tighten sentencing for career crimi-
nals has become a political juggernaut
here in California, the scene In recent
weeks of several high-profile crimes,
including the abduction and slaying of
12-year-old Polly Klaas at the hands of
a twice-convicted kidnapper..

Until Polly's body was found early
this month, few outside this Central

Valley city knew anything about the
1992 slaying of Kimber Reynolds, 18,
who was leaving a restaurant with a
friend when a man tried to steal her
purse and instead shot her with a .357
Magnum revolver. ' 'l

Aimed at Chronic Criminals

And fewer still knew that her father,
a wedding photographer, had respond-
ed by writing a ballot, measure that
would double and triple sentences and
limit parole opportunities for chronic
criminals like the one who killed his
daughter, who dreamed of a career in
fashion and was burled in a silver lanto
prom dress of her own design.

But in recent weeks Mr. Reynolds’s
ballot measure has become a rallying
cry. Frightened by the spread of ran-
dom violence In their neighborhoods;
and struck by how often those crimes
are committed by repeat offenders,

California voters are signing petitions:

for the Reynolds measure at the rate of;
15,000 a aJ.

Patterned on a Washington State ini-
tiative, although stricter in many ways,
the measure, known as Three Strikes
and You're Out,'is expected to qualify
easily for next Novemberis'haHot arid.
if current public opinion holds, win by a
landslide. And 30 other states are look-
;ing into suchlmtlaiives, which"experts
say could betfie hot issue of nextyear's®
campaign, as term limits were for aj

sour electorate hi 1991 moh
The popularity of such measures can;

Continued on Page 12, Column 1
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There are other things we need to do, and I'll just
mention them very quickly:

W e needdrug testing atall stagesofthecriminaljustice
process...for bail, for probation, while in prison, while
injaii, whiie on parolc.-.because we know that people
commit four to six times as many crimes when theyTe
using drugs compared to when they are not.

We need to put the heat on the federal government to
do more on the illegal alien problem, [know the stater
in ihe Southwest particularly are aware of that, and
that's a whole topic In Itself.

We need to take another look at how our prisons arc
managed, and whether they are being effectively man-
aged, and whether they are places thatdeter criminals.
And this means perhaps looking at whether the disci-
pline thatis necessary forthese people tocomport their
live3 -within the law is being excrcisca while they're in

prison.

And finally, I think, citizens need to be educated to die
factthattodaywe're only spending three percentofour
total tax dollars on the justice system, including the
police, courts, prisons, and the civil justice system as
well. IFpeople agree with us thatprotecting the public
from those who would prey on them is avital pan of
defense, then just as we've been willing to make
sacrifices for our external defense, we need to make a
serious investmentin our defense athome. At atime
when we arc able to reduce spending on the military
because we've beer, successful atfighting andwinning
the cold war, shouldn'twe coasider using part, orall of
these savings, for Fighting crime athome7 Just [ oing
from three percent to four percent of our total tax
dollars would give us tremendous resources to build
prisons, 3dd police officers and enough courts and
judges so that, once again, societywould be able to tell
the criminal that when you commit an offense against
our people, you're going to pay the cost And the cost
will be considerably greater than it is at the present

time.

o 0O O

Edwin Mecse Il currently holds the Ronald Reagan
Chairln PublicPolicyattheHeritage Foundation,and
isalso a Distinguished Visiting Fellow at the Hoover
Institution. Mr. Meese served us U.S. Attorney Gen-
eralfrom 1985-88, andas Counsellorto the President
from 1981-85.

November 1993

Reforming the Civil Justice System

Governor life Symington of Arizona

Thank yon. It's great to be here. And members of

ALEC, congratulations on your 20th anniversary.

I am really blessed as agovernor to have an extraordi-
nary group of individuals in our legislature, in our
leadership in (be legislature, who really work well
together. We focus on issues well together, we plan
ahead. We do things that frankly Arizona hasn't seen
in cwenty yean, and Fm very, very proud of the
leadership. It’s extraordinary because for many years
we have been unable to have short, productive ses-
sions; we’ve had long and, | think, sometimes very
unproductive sessions. But this year | believe is the
firsttime in some hvency years, Brenda, (Ariz. Repre-
sentative Brenda Burns) that we gotin and outin about
ninety days and v/e passed our budget in 65 days.

The year prior to chat occurrence we'went right up to
our constitutional deadline of June 30, and had what
some would referto as anaitercadon atthe end because
| wanted to have tax reduction. My fellow believers in
limited government and reduced regulation in the
legislature wanted to have a tax reduction, but we
couldn’t get it through the Senate, and so we were
within hours of shutting state government down. Wc
had the National Guard ready to cakeoverpublic safety
and the prisons, and we were going to literally close our
state governmentdown because, unlike California, wc
don’tissue warrants, we can'tkeep going, we'ye gotto
close. And | remember having a conversation with
Brenda; Mark Killian, die Speaker of the House; and
John Greene; and Tom Patterson in the Senate, and 1
looked axthem and | said,“ You know, my greatestfear
is if we shutgovernment down we're not going to be
missod."

Well, fortunately, wc didn’t have to shut it down and
we got our budget passed, bur it was really tough. But

13
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There arc other things we need to do, and I'll just
mention them very quickly:

Wenccddmagtesting atall stagesofthecriminaljustice
process.,jo r bail, for probation, while in prison, while
injail, whiie on parole...because wc know that people
commit four to six times as many crimes when they're
using drugs compared to when they arc not.

Wc need to put the heat on the federal government to
do more on theillegal alien problem. lknow the states
in the Southwest particularly arc aware of that, and
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managed, and whetherthey arc being effectively man-
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total tax dollars on the justice system, including the
police, courts, prisons, and the civil justice system as
well. |fpeople agree with us thatprotecting the public
from those who would prey on them Is avital pan of
defense, then just us we've been willing to make
sacrifices for our external defense, we need to make a
serious investmentin our defense at home. Atatime
when we arc able to reduce spending on the military
because we've been successful at fighting and winning
the cold war, shouldn’twe coasider using part, orallof
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our people, you're going to pay the cost And lhe cost
will be considerably greater than iv Is at the present
time.
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Reforming the Civil Justice System

Governor Fife Symington of Arizona

Thank you. It’a great to be here. And members of
ALEC, congratulations on your 20th anniversary.

| am really blessed as a governorto have an extraordi-
nary group of individuals in our legislature, in our
leadership in the legislature, who really work well
together. We focus on issues well together, we plan
ahead. We do things that frankly Arizona hasn't seen
in twenty years, and Tm very, very proud of the
leadership. It'S extraordinary because for many yeura
we have been unable to have short, productive ses-
sions; we’'ve had long and, | think, sometimes very
unproductive sessions. But this year | believe is the
firsttime in some twenty years, Brenda, (Ariz. Repre-
sentative Brenda Bums) that wc gotin and outin about
ninety days and wc passed our budget in 65 days.

The year prior to that occurrence wc went right up to
our constitutional deadline of June 20, and had what
some would rclcrto as analtercation at the end because
| wanted to have tax reduction. My fellow believers in
limited government, and reduced regulation in the
legislature wanted to have a tax reduction, but we
couldn’t get it through the Senate, and so we were
within hours of shutting state government down. Wc
bad the National Guard ready to cokeover public safety
and the prisons, and we were going to literally closeour
state government down because, unlike California, wc
don’tissue warrants, weean'tkeep going, we've gotio
close. And | remember having a conversation with
Brenda; Mark Killian, the Speaker of the House; and
John Greene; and Tom Patterson in the Senate, and |
looked atthem and 13aid, “You know, my greatestfear
is if wc shutgovernment down we're not going to be
missod.”

Well, fortunately, wc didn't nave to shut it down and
we got our budget passed, but it was really tough. But
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the bottom ofthe well.” "What did he say?" asked the
ranger "Poncho says he’s prepared to die.”

Now doesn't thac fellow remind you of Bill Clinton
telling us that the American people are prepared to
sacrifice? Anyway, you may want tojoin those of us
who will be presenting an alternative to the Clinton
plan. | can assureyou that | will be one ofthe sponsors
of the market based approach that | discussed today.

I hopeyou’lljoin usin (hateffort,and| wish you all the
very bestas you work in yourrespective stoics for all
of the citizens of this great nation.

o 0O a4
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Making Criminals Pay: Solving
America’s Violent Crime Problem

The Honorable Edwin Meese |11
Former U-S. Attorney General

Thankyouverymuchladicsandgentlemen. It'sagrcat
privilege to be with you, and believe me, | am happy to

be here with you today.

As Representative (Jerry Lee) Alwin (N.M.) men-
tioned, the Heritage Foundation and ALEC arc close

November 1993

American Legislative Exchange Council
Traverse City, MI;
Workshop:

August 12, 1993.
"Making Criminals Pay:

partners, and I've certainly enjoyed the opportunity to
work with your leaden;. Certainly, Sam Bnmdliand his
stiff are an outstanding group, as you know from your
own personal experiences, and | was always interested in
the active role in leadership that B ill Raggio. I've known
Bill for longer than he'd probably want to admit...from
the days when he was aDistrict Attorney in Nevada and
I'was in tho District Attorney’soffice in AlamedaCounty
in California Wc worked very dosely together at that
time. Soit'sa pleasure to be here, especially sines | will
have the opportunity to discuss with you the issue of
violent crime in America. Thera is no more important
challenge faring our nation today.

One o fthe things thatl think we have to recognize is the
fact that crime has been, for many years now, the top
thing that people worry|about when they’re asked,
“Whar is the grealestdomestic problem?” Periodically
it gets eclipsed by the economy when we have high
unemploymentorwhen we haYeeconomic difficulties,
but year in and year ouc, it’s always in the top three or
four topics chat concern people.

And when we try to gettheeconomy going, orwhen we
try to work on the problems ofthe innercities, ortry to
improve education, inevitably at least one of the trails
of solutions leads to doing something about crime.
You know from your own experience whai's hap-
pened, and so I'd like to share a little bitwith you from
my own experience.

But first, 1think it’s important to recognize what's
happened since World War Il in terms o fcrime. In the
19503, and from the period just after the war through
thefifties, there was aphilosophyinourcountry among
almostall criminologists, that incarceration was a bad
thing. And so almostevery idea otherthaD prison was
used to take care of convicted criminals.

And so by the sixties, we found in California, when
Ronald Reagan became Govemar in 1967, that less
than ten percentof all felons, the most serious crimi-
nals, were going to prison.

Well, overthe course of the late sixties andthe seven-
ties, be was able to change thatby appointingjudges in
California who had adifferent view. But throughout
the country this was the prevailing sentiment.

And that’s why we had during that period, from 1960
roughly, to 1980, we had the largest increase in crime
in the history of the country— a300 percentincrease in

20th Annual Meeting

Solving America®s Violent Crime Problem."
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the bottom ofthe well." "Whaidid he say?” asked the

ranger "Pflncho says he's prepared to die."

Now doesn’t that fellow remind you of Bill Clinton
telling us thac the American people are prepared to

sacrifice? Anyway, you may wane to join those of us

who will be presenting an alternative to the Clinton
plan. I can assure you chat | will be one of the sponsors
of the market based approach that | discussed today.

I hopeyou’'lljoinus in thateffort, and 1wish you all the
very best as you work in yourrespective states for all
of the citizens of this great nation.
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The Honorable Edwin Meese |11
Former U-S. Attorney Genera]

Thankyou very much Indicsand gentlemen. Ic’sagrcat

privilege to be with you, and believe inc. | am happy to
be here with you today.

As Representative (Jerry Lee) Alwin (N.M.) men-
tioned, the Heritage Foundation and ALEC arc close
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American Legislative Exchange Council
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partners, and i've certainly enjoyed the opponunicy to
work with your leaden;. Certainly, Sam Bnmelli and his
staff arc an outstanding group, as you know from your
own personal experiences, and | was always interested in
the active role in Jeadcrstiip that B ill Raggio. |'ve known
Bill for longer than he'd probably want to admit.-from
the days when he was a District Attorney in Nevada and
T'wasin tho District Attorney’soffice in AlamedaCounty
in California Wc worked very doaely together at that
time. Soit's a pleasure to be here, especially since | will
have the opportunity to discuss with yco the issue of
violent crime in .America. There is no more important
challenge facing our nation today.

One ofthethings triad think wc have to recognize is the
fact that crime has been, for many years now, the top
thing that people worry(about when they’re asked,
“Whar is the grcatesrdomesric problem?" Periodically
it gets eclipsed by the economy when wc have high
unemploymcntorwhenwehaveeconomicdJfriculties.
but yearin and year out, it's always in the top three or
four topics that concern people.

A nd when we try to gettheeconomy going, orwhen we
try to work on chc problems ofthe innercities, oruy to
improve education, inevitably at leastone of the trails
of solutions leads to doing something about crime.
You know from your own experience what's hap-
pened, and so I'd like to share alittle bitwith you from
my own experience.

But first, 1think it’3 imnortant to recognize what's
happened since World War U in terms ofcrime. In the
1950a, and from the period just after the war through
the fifties, there was aphilosophy inour country among
almost all criminologists, that incarceration was abad
thing. And so almosteveryidea otherthan prison was
used to take care of convicted criminals.

And so by the sixties, we found in California, when
Ronald Reagan became Governor in 1967. that less
than ten percentof all felons, the most serious crimi-
nals, were going to prison.

W eil, over tlie course of the late sixties and the seven-
ties, be waa able to change thac by uppoinilngjudges Ln
California who had adifferent view. But throughout
the country tills was the prevailing sentiment.

And that's why wo had during that period, from 1960
roughly, to 1980, wc had the largest increase in crime

in the history of the councry 300 percentincrease in
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crime. As the average time served wentdown dramati-
cally, crime went up.

Most people would say that land of makes sense.
Criminals cur count, too. It was interesting that an
organization in Texas the National Center for Policy
Analysis, did an economist's computation of the cost
ofcrime. They acted on the proposition thatcrimes arc
intentional acts and that they're freely committed by
people who calculate the cost to them for committing
crimes. And that in many cases the criminals, while
they may not do it in a mathematical way like econo-
mists, nevertheless have a general feeling of what their
chances arc of getting caught. And if they do (et
caught, what's going to happen to them.

And au they did some calculations. They multiplied of
percectagcofcriminaJsthatgotcaughtforcachoffcnae
times the likelihood ofconviction, times the amountof
months thatthey would serve, and they came to a very
interesting statistic. And that was tbai the expected
time in prison for each murder is something like 2.3
years. For rape, it's 803 days. For robbery, it's 27
days. For aggravated assault,just a little over 13 days,
and for burglar/ it’s 5.4 days.

Now, obviously those that are caughtserve much more
time than that. But that's taking the average time that
people serve, and then multiplying that by afactor of
what their chances are of being caught Now as | say,
1don’t think that criminals figure those things out
exactly, butthey do have apretty general idea. And for
that reason, many of them feci that crime does pay.

The importantthing is, aswas mentioned earlierin the
opening remarks, today wc have a situation where
criminals are spending actually very little lime in
prison. We have arevolving door situation where the
same people are coming back to prison, spending a
little time, then going outto commit more Crimea. And
then mostofthem urecoming back to prison atone time
or another.

It seems to me that there’s several things that we need
todo, and while | could go into (he analysis even more,
I think it's perhaps important that we talk about what
are the changes that have to be made. Let mejust say
this, however: Wc did have aperiod oftime during the
last 30 years when crime began to go down, and that
was atthebeginningofthe 1980s. By thattime, citizens
hadhad enoughoftheold lenientphi) .vophy andby the
last half of the 1970s, into the edit eighties, judges
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were sentencing more people to prison for serious
crimcs-.prnticularly violent felonies...and they were
sentencing them for longer periods of time. And so
from about 1981 through 1985, crime actually went
down in the United Statcs._thc first time thac had
happened, since World War II.

Butwhat happened by 1985 was that the prisons were
lull, overcrowdcd...and so it was af that poinc, if you
look at the statistics, thac people started being let out
much esalicr and not completing their full sentence.

Indeed, today the facts are that the average sentence for
a felony in the United States is four years, but the
average time served is about 13 months. And ihat'sjust
the average for all felonies. Thai'severything from car
theft on one end up to murdcron the otherend. But the
amountoftime that people are actually serving is only
abouta quarter ofthat, and most oftharis because ofa

lack of prison capacity.

The otherthing thatl think wc have to recognize is that
even thoughin 1990thecrimejratein the United States
was lower than it was in 1980, there were two signifi-
cant differences in 1990 over 1980.

One was the tremendousamounto fviolence,and while
property crimes in general were down or plateauing,
violent crimes were considerably greater. Secondly,
thatdrugs, particularly crack, was an increasing prob-
lem in the inner city.

The drug problem is kind of interesting. Up until 1981
or'22, most ofthe emphasis, whatemphasis there was,
on anational scale, was on law enforcement. In 1982,
there was a comprehensive national strategy which
included prevention, education, treatment and reha-
bilitation. alongwilb strong law enforcementandstrong
international action.

And from 1982, that period when this strategy was
implemented, up until the present time, we had a 50
percentdecreasein drug usein the United States. Most
of the decrease in dreg use was due to the preventive
activities in schools anddreg-free workpiaceprograt.is
in business and industry. And so we have approxi-
mately halfas many people today using drugs aswe did
at the beginning of the 1980s.

Thedrug problem, however, is storting to turn up again,

particularly in high school andjunior high school aged
students. The reason is because we have this problem

American Legislative Exchange Council
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in the United States that when something's no longer
getting alot of attention, people start to forget about it.
Andao the preventive efforts in schools and businesses
are perhaps not asdiligent asthey have been in the past.
Wc have to be very wary that wc don't get another
major drug problem in our schools.

However, lhe thing that has happened is that among
those people who commit most of the crimes in the
inner cities, both small crimes and major crimes, drug
use has actually intensified. Because with half the
raaricst lessened, drugs have been relatively available
in the inner cities. The price has been cheap because
you don’t have the demand that you had before. In
addition to that, you have had crack introduced, which
in myopinion was acynicaleconomic marketing actby
the drug purveyors, who could no longer sell hundred
dollarlines of cocaine to relatively affluentpeople. So
now they manufacture cocaine in crystalline form, so
they could sell S5, SJO andS20 rocks o fcocaine to less
affluent people in their communities.

So we have these things lacing us today: a continuing
problem with crack, anincreaseofdrugusein tbeinner
city, a revolving door situation as far as prisons are
concerned, and a tremendous increase in violence.

There were two interesting comments that \ noted
yesterday in the paper. Onewasthatthere'sbeena61
percent increase during the 1980.°..61 percent
increase...in shootings committed by Americans 15 to
19 years of age. Thai's junior high and high school
aged kids. For example, in our nation’s capita], in
Washington, D.C., the children and teenagers treated
for knife and gunshot wounds in the last seven years
has increased 1,740 percent. In some inner cities like
Washington, D.C., New York, Los Angeles and otha
places, we literacy have a war going on. Whatwe have
is ajuvenile army out there, with the latest figures
indicating that 270,000 children carry guns to school
each day.

Now, 270,000 cliildicn.Jt's hard to put that into any
kind of context, but for comparison that's half the
projected size of the United States Army by the year
1995. The number of kids going to school carrying
weapons today, Is half the size of what the Army is
going to be in 1995. What do we do about it?

The first thing is we've got to be realistic about sen*

icocing. We have gotto change sentencing and recog-
nize that only if we’re able lo put people in prison for
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violent crimes, or for repetitive crimes, that we will
stan to get them off the street. Many people say thac
we’'respending more forprisons than wedoforcduca-
tion in our state. That may be true, but let me say this:
Prisons are more effective in thejob they're setup to do
than the educational establishment is with the job it is
charged with.

Wec know that while people arc in prison, they're not
committing crimes againstcitizens on die streetand in
theirhomes. And | can’t say that education is equally
effective in teaching people to read and write under
some of the conditions in some states today.

Now, obviously we need to support both. 1think one
ofthe mistakes wc often make is that people will say,
well,we’'ve gotto do this instead o fthat, or wc can’tput
money into prisons.-bccause we have to give it to
education. Wc need to do both. And | know probably
all of you face these tremendous dilemmas athomo in
terms o ftrying to squeeze all the requirements into the
revenues that arc available. Butl think itisimportant.

The other thing that wo need lo do is decide who
belongs in prison, as was stated earlier by Representa-
tive Alwin. Earlier he mentioned that some people
shouldn’t be there. How do you know when a person

belongs in prison?

Well,it’slough. It’snotalways possible to tell on their
first time through- But you sure know when they’'ve
been (o prison and gotten out and committed a new
felony,and come backa.second time and gotten nutand
committed a third felony. About tho third or fourth
time around, they have self-selected themselves as a
candidate for along time in prison. And | think when
that happens, wc ought to say this person is going to go
toprisonfor,ifnottherestoflheirlife, atleastuntil they
getto that period where statistically wc know they kind
ofbum out as far as crime is concerned. Maybe they
can'tjump the fences anymore, tunning ahead of the
police or whateverit is. but we know statistically thar
by the tirre a person gets to about 50 years of age,
they're notaslikely tocommitcrimes anymore. lhope
it isn’ttrue that in prison ibey learn to read and write,
so that the robber becomes a forger when he gets out
about that age. But in any event wc do know thatif a
person after the third or fourth time around is kept in
prison, we know that tliat individual who has the
capability of committing anywhere from two dozen to
150 crimes per year is going to be out of reach where
he or she can no longer prey on society.



The second tiling we've got to do is we've got to have
society keep its promises. We have to keep our
promises 10the citizens Of our country and aiso to the
criminals.

One of the things we do when a person is put on
probation, is thac the judge very sternly lectures him or
her and suys. T m pucting you on thro? years’ proba-
tion. I’msuspending two years in prison. Now ifyou
getcaughtcommitting a crime orviolating your proba-
tion during this thrce-yearperiod, you're going to go to
prison." Well, actually the judge knows, and the
criminal knows, that that’s probably not true. When
that individual does commit a new crime, a new rob-
bery, a new burglary, chey’rc going to come back
maybe ;n front of the samejudge, orin frontof another
judge who sees the record, and what thatjudge is going
to do. [fhe sentences him to prison tha second tiino at
all, he’s going to make it concurrent with the sentence
that was suspended for the first crime. In effect, the
person on probation gets a free crime.

We have got tostartJiYing up to ourpromises.and when
an individual violates their probation, they go tojail or
prison for the length of the term of the first crime, and
on tup uf dial serve whatever the sentence is for the
second crime, so that we don’r give away crimes as a
condition of probation.

Thirdly, wc have to recognize that what I’ve been
talkingabout...beingrealistjcinb:cpingproinises..dias
serious implications for the criminal justice system,
particularly corrections. And it's important that we
look at the whole criminal justice sy tern.

Yesterday President Gin ton announced federal funding
to support putting up to a hundred thousand new police
officers on the street. | think perhaps there’sa good deal
that can be done along that line. Actually, the money he
talked about will barely support 60,000 officers on the
street, butatleastit’s a start, audit’s going to take time to
workthrough this. And there were a lot of oilier propos-
als, too, many of them which arc good.

But the thing that was forgotten is you cantjust look
ut that stage of the criminal justice system. We have
today, in cities and counties on the streets of our nation,
justunder500,000police officers. Now jfwe add, let’s
say, somewhere between 60 and a hundred thousand
new officers, wa’ra making a dramatic increase in the
number ofofficers on the street. Particularly iftheseare
added to the street patrol forces, because a good third,
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at least, of those other officers ore working on special-
ized details or administrative duties.

Now, unless wc have the courts, the judges, and ulti-
mately the correctional facilities, to accommodate the
arrests made by those officers, they really will not be
adding to our ability to stop crime and to be acredible
deterrent to the criminal.

In a bill that was introduced last week, by Senator Dole
and several other members ox the Senate, Is a provision
that does recognize tins flow-through of the criminal
when you add new police officers. This bill nor only
provides for new police officers, but also provides for
matching grants to states for prison construction, as well
as the building of some regional prisons which can be
used for both federal and state prisoners. Now | think this
is a much more realistic approach to solving these prob-
lems, because the bill that looks at ihc whole system.

Wc also have to recognize that wc have to look atmora
cost effective ways to build additional prisons as they
arc necessary, so thatwe can accommodate people for
longer periods of time. | don’t think we have to go on
building prisons forever. You know, there's some
people in the ACLU and elsewhere who say if youkeep
building prisons at the rate that we did during the
1980s, by the year 2050 every other person in the
United States will be in prison.

Weil, Jet’s berealistic. Idon’tthinkany of us believes
that’s true. | think there will be a point at which wc
don't have to build any more prisons because we'll
have the people who need to be in prison there.

We have, at the present time, 3 little over 800,000
people out of a population of 252 million who arc In
prison. Of the three million people totai, or less than
one and a half percent of the population, who are under
correctional custody, only a quarter of (hose people,
about 26 percent, are actually in prison; 'he rest are on
parole or on probation.

Soil seems tome that adding additional prison capacity
for a short period of time, and making sure the people
who belong there stay there, is going to be a very good
investment in the long nm. Howrvpx, ifwill not ha the
horrendous continuation of the budding boom of pris*
onaduringtheclghties, whichwasinlargepart because
no prisons were built between 1950 and the late 19 . Cs,
due to the move away from incarceration.

American L jislativcExchange Council
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TImO to target
hard-core criminals

T 0 many people in this state, public safety is

an_oxgmoron. Violence is seemingly com-

mitted at will, criminals S|Iﬁ through the

tcrgaclks, and the price is paid only by those who obey
v law.

Into this mix comes Initiative 593, the so-called
"Three Strikes You're Out” measure. It would send
those who commit three violent feionics to prison
for life, without the possibility of parole.

By itself, 1-593 won't wipe crime from our
doorstegs — it's certainly no panacea for the soci-
etal problems that plague us. But it is a way to bring
fairness back to sentencing
and it should be approved by  ELECTION
the voters on Nov. 2

Initiatives are, almost by
definition, a poor way to
make law. It removes a mea-
sure from the give-and-take
possible when divergent
Interests work to hone an
idea to general acceptability.

Those behind Initiative
593 tried to do that during the
last session of “the
Legislature. Though amajor- 7 Yes
ity of House members signed on to a proposal essen-
tially the same as now hefore us on the general elec-
tion'bailof, it never came to a vote. The proposed law
became the initiative. o

1-593 is fair. Though crime and criminals seem all

around us, only 7 percent of criminals commit 70
percent of the violent crime. It's these criminals who
pose the greatest danger to our society and it is these
whom 1-593 would put in prison for'good.
. Someone who faces a third conviction for violent
crime shows clearly that he or she has not learned
from past mistakes and has chosen not to be a law-
abiding citizen. 1-593 will remove the worst element
of criminals, the hard core, from society.

The key, remember, iS violent crime. Merely
breaking a law doesn’t eam someone a life sentence.

Voters should not be put off by appeals that such
a proposal will bankrupt the system or condemn
the wrong people lo a life behind bars. Only the most
serious offenders will face such a future. But if
they don't, the rest of us may not have one at all.

Initiative 593
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Editorials

Three strikes’
deserves approval

I nitiative 593 would be one tough law. If °nacted, Tliree
Strikes, Youe Out” would mandate true life unpriQm-
ment — with no possibility of parole — for adults

convicted of their third violent felony.

Washington state would thus acquire the harshest ha-
bitual-criminal law in the nation. Frankly, this doesn’t
sound like such a bad idea — though 110 one should
assume this limited measure is going to make much ofa
difference in the crime rate.

Opponents of 1-593 have offered some impressive-
sounding arguments against the measure. But none of the
charges quite stick.

For example, much has been made of the fact that
second-degree assault — a
crime that could occur during a
ELECTION barroom brawl or strong-arm

RECOVIVE\DATION robbery — would constitute a

---- “strike” under the initiative. Op-
ponents raise the specter of tavern rowdies accumulating
minor offenses and eventually being sent up for life.

This argument fails the real-world test. State conviction
records show that of the 63 felons who would have “struck
out” under 1-593% provisions in 1991, virtually all were
real bad guys: killers, rapists, armed robbers and the like.
Of those who would have struck out with a second-degree
assault conviction this year, all were violent criminals who
had plea-bargained down from a more serious charge.

Another contention is that 1-593 would impose excessive
costs on the criminal justice system. Yet the law would
affect only a relative handful of convicts — 40 to 70 a year,
according to the state Sentencing Guidelines Commission.

It true this many additional life sentences would entail
geriatric and medical expenses. Unfortunately, taxpayers
get stuck with such bills anyway when aging ex-convicts
ultimately wind up in nursing homes and hospitals at
state expense’. Likewise flawed are the claims that prison-
construction'ahd criminal-defense costs will grow onerous
under 1-593. The high numbers cited by opponents typi-
cally assume that three-time offenders, once freed, dont
commit additional crimes and generate additional ex-
pense3. Thats a naive assumption, to say the least’

In this context, its a grave mistake to focus only on the
cost of imprisonment. When active criminals are allowed to
return to a life of crime, they visit horrific new costs on
victims and oimmunities. In 1988, a U.S. Justice Depart-
ment study estimated that such non-prison expenses aver-
age $430,000 a year — per offender.

1-593 is narrowly targeted, and it isnt likely to make a ,
noticeable dent in the overall crime rate. At a minimum,
though, it wovild snare some of the state’s most dangerous
felons and put them out of commission for good. And with
any luck, other hardened criminals may feel a sudden. .....
inclination tc wreak their havoc in more forgiving states’. *
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SPEAK OUT ON VIOLENT

CRIM

E vil abounds when good people
do nothing. Arc you concerned
for your  children's  future?

About the Increase of gangs in our

town? Arc you frightened? Do you feel

safe? There are some active things we
can do to decrease crime and violence in
our community. But it can only haf)pen

If you are wiIIing to get involved.

Please plan to attend our Crime Summit

a ﬁubllc forum, Monday, December

6th, 7.00 p.m. at East High Audito-

rium,

A brief presentation will be given
by the following professionals to iden-
tify the problems and inform us of what
important choices are needed to change
what is happening in our community:

Charlie Cole Attorney General
Dr. Bill Mell  Dir. ofSecondary Ed.
Kevin0' leary Chief, APD
Mike Grimes President, APOA
FrankPruitt ~ Comm. Corrections
EdwardMcNally  District Attorney

Janice Lienhart  Victims for Justice

All assembley people will be invited
as well as all Anchorage legislators.
We will inform you of what each
person can do to make a difference. If
the Ie%lslators and the assemblyman see
the volumes of citizens who are willing
to get involved, they will work harder
to make laws that work for the people.
You will learn ofa new program that is
directed towards preventing juvenile
crime. You wi'lleam ofimportant leg-
islation that needs community support
to stop the increasing crime in our com-
munity. We hope to set up a phone

E- OEC.6TH

chain so that bv one simple phone call
thousands of messages will be directed to-
wards legislators showing them people
care and demand action.

It is not too late to save Anchorage
from the gang problems and crimes of
the big cities.

IVEMU3TACT NOW!

VICTIM JUSTICE

VF joins in “celebrating" with the
Samuel's family to see that the Alaska
Supreme Court has agreed with Judge
Michalski's original finding over 4 years
ago, that Jonathan Norton's confession of
killing Duane Samuels in 1989 was
admissable as evidence. Though we have
no understanding of why it took so long
for the Justices to make the "right
decision”; we do applaud and Fraise them.
Not only for the Samuel families' ordeal,
but for Duane Samules who can no longer
speak for himself, this decision will set a
Frec_edent for future juveniles. Thank you,
ustices Moore, ~ Matthews, Burke,
Rnbinowitz and Compton!
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“THREE STRIKES AND
YOU'RE OUTt*

UNDERLYING CURRENTS

by Janice Harris Lord
Down at the counhouse, the defense

attorney tosses his file on the counsel
table and walks slowly to the jury box.
He makes eye contact with every juror,
one at atime. Afteralong and pregnant
P.ause, he crosses his arms, puts his

inger to his lips and frowns, obviously
pondering the gravity of the words to
come. He leans over the Hury rail and
\_/vhlsr)ers as ifhis very life depended on
it. “If 1could only bring the deceased
back to life, believe me, I would. But
punishing my client won't do it either."
He pauses again and in a more audible
voice, "It wasn't his fault, He never
intended to kill. This woman the state is
calling the “victim” was simply... and he
pauses to make each word count..." in the
wrong place at the wrong time."

Various exerts say they know what is
wrong with America.  Alienation.
Boredom. Clearly it is “somebody else’s
fault." Have wc lost the ability to speak
the language of personal accountability?
Is our moral vocabularz s0 lacking and
our convictions so weak that we simply
quit? Are we so afraid to face honest
quilt, honest pain, honest responsibility
that the simplest way out is to blame
somebody else? This is the face and
voice of almost every offender. Let us
stop finding reasons to let them out of
Frlson early, making excuses for them.
nstead of processing them over and over
- adopt Washington's law; 3 STRIKFo
AND YOUR QUT! The 3rd felony
regardless, constitutes a_life sentence!
That would cut are crime 75-80% at least,
since 80% of crime is done by repeat
offenders! Now that's deterrence!



Harsh Punishment on Washington Agenda

A state Supreme Court
ruling and a proposed initia-
tive would make a powerful
package, of crime protection
and retribution in' Washing-
ton state. , _

The  Washington high
court upheld a controversial
measure that allows the state
to hold some sex offenders
past their release date on a
civil commitment. And on
Nov. 2 voters will decide on
a "Three Strikes You're Out"
initiative that would lock up
persistent offenders for life.

There is reason to helieve
that a public that has hailed
the state's Community Pro-
tection Act, of which the civil
commitment is a part, will
like Initiative 590 (the pro-
posed Persistent Offender
Accountability Act).
_Under the "Three Strikes"
initiative, resurrected from a
House bili that did not pass
someone convicted of a third
serious offense would be la-
beled a "persistent offender”
and get a mandatory life sen-
tence without possibility of
parole. The ﬁroposed mea-
sure is harsher than other
states’ habitual offender
laws. All Class A felonies—
generally violent crimes like
murder, rape, controlled sub-
stance homicide, homicide
by abuse, assault of a child,
first degree arson and first
degree “attempted arson—
would count. Manufacture,
dellverY or Possessmn_ with
intent fo deliver cocaine or
heroin also can be charged as
a Class. A felony. Other
crimes listed as sérious of-
fenses in the proposal in-
clude second degree assault,
second degree child molesta-

tion, second degfree child as-

sault, indecent Tiberties, sec-
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ond degree robbery, vehicu-
lar assault, anyClass B
felony with a sexual motiva-
tion or any felony committed
with a deadly wéapon.

Some of the state's law-
makers who agree with the
ﬁermstent offender concept,

owever, are not comfortable
with the long list of crimes
defined in the initiative as se-
rious offenses that add up to
life without parole. Conceiv-
ably, a third bar fight could
get you life without parole
under this initiative depend-
ing on the charges filed. An
analysis by the state's Sen-
tencing Guidelines Commis-
sion said that the measure
would affect. a relatively
small group, increasing the
g(r)gon population by about

beds a decade from now,

The small |mPact num-
bers were predicted mostly
because third felonies are in-
frequent, and hecause of-
fenders committing the mosi
violent of the crimes would
probably get  tiff sentences
anyway. Roxaime Lieb, a for-
mer director of the Sentenc-
ing Commission _now with
the Washlngton State Insti-
tute for Public Policy, said
that other habitual offender
Froposals made since guide-
ines were enacted usually

COMPLIMENTS OF THE
ALASKA STATE LIBRARY

predicted dire fiscal conse-

quences. Still, Lieb and oth-

ers who helped craft the sen-
tencing g{m elines find it dis-

tu_rblnP hat this broadly ap-
plicable, mandatory mini-
mum law could eclipse some
of what the guidelines have
achieved in sentencing re-

form. She said mandatory sen-

tences remove flexibility but
don't necessarily ensure more
certainty and fairness because
of bargaining over charges
and otherside-stepping.
_"You can adjust the quide-
lines if you want harshness,"
Lieb said, acknowled?_mg
that feelings of frustralion
and helplessness about vio-
lent crime give life to these
grass-roots proposals. "
Jon't see where the opposi-
tion is going to come from."

Meanwhile, the initiative
has strong, deep-pocket
backers like the National Ri-
fle Association. The NRA
says its efforts in Washington
state represent ongoing in-
terests in criminal justice re-
form and victims' rights.
Groups on the other side of
the Rlun lobby, however, say
he NRA's lafest tack is to di-
vert attention from guns by
|mEIor|ng| states to simply
lock up félons forever.

Many of the serious of-

fenses named in the "Three
Strikes" proposal are sex
crimes, |n_cIud|ng1 specific
crimes against children. De-
spite the sweeping sexual
predator I%Iathn ap-
proved in 1990, belief that
sex offenders don't get long
enough sentences is helping
drive this initiative.

Civil commitment of sex
offenders, a unique, contro-
versial provision cf Wash-
Ington's Community Protec-
tion Act, was desigried to fill
a perceived gap In the law
that allowed release of
known, dangerous criminals.
The Washington Supreme
Court this summer upheld
the right of the state to hold
some convicts past their re-
lease dates b?/ committing
them as mental patients.

The outrage of civil liber-
tarians and the Washmgiton
State Psychiatric Association
notwithstanding, the high
court said the law does not
violate a person's right to
due process or other consti-
tutional guarantees. The law
says “any Person who has
been convicted of or charged
with a crime of sexual vio-
lence and who suffers from a
mental abnormality or per-
sonality  disorder _which
makes “the- person likely to
engaqe in predatory acfs of
sexual violence" may be con-
sidered for commitment. Re-
lease from the Special Com-
mitment Center is possible
only if a court finds that the
person's mental abnormality
or disorder has changed in
such.a way that the commu-
nity is safe. The unsuccessful
challenge to that premise
was made on behalf of some
of the 21 people held under
the provision.
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Welfare Incentives Have Merit,
but Reforms Must Go Deeper

By Suzanne Reids

Moneytalks. It talks tothe rich and
Ittalks to tho pcoc But It has a dittos
sot -vocabulary for rich and poor.

A prosperous father pmmires his
:cEnaije daughter a dollar for every A
onherreportcard. Welfarestrategists
use similar strategics to keep teenage
mothers in schooL

A welfare program In Ohio, fbr az-
lunple, fattensthe welfare check by $62
each month that a teenage mother
staysin School or returns toschool alter
dropping out. But, I&e the child-whose
allowance ia docked because of bad
grades, a teenage mother who quits
school or who has more than two un-
exensed absences has her welfare
check cutby £

B.F. Siinnen the behavioral psy-
chologist who pushed rewards and
punishments as a powerful means of
changing behavior; would appreciate
ihls Imaginative public boxing of his
theory. An Ohio teenaga mother with
ono child, who is eligible for amonth,
ly grant of £274, soon learns thd she
can earn as much as $336 a month if

Ah attenfprto lurir j,
ntenjives mound can'tliiirlj
IA k Ift W&tedefinc i ‘c;
social jslahdaids cmil revive |
social stigma far hurl ful
behavior, nothing cjsei m>
f islikelyto make j, *
rttuth ofd difference.-1: =

aha attends school and as littleas S212
if aha doesn't.

LEAP —fbr Learning, Earning
Parenting—emphasizes the main ben-
efitofa U% school education: hope for
Nbetterjob. LEAP also ahowathat dis-
ciplineand learning can pay as you go.
~ Noteverybody takes advantage of
ihe program.
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m N a six-year study of more than
7,000teenage mcthsns, the Manpower
Demonstration Research Corp. ofNew
York fbund 61 percent of teenagers
stayed in school whenthey earned tho
bonus, compared with 51 percentin a
control group who did not. Nearly half
the teen dropouts who received eco-
nomic enticements returned to school,
compared with about a third who did
not Such percentages demonstrate
premise.

What's striking Is that so many
teenagore whowould earn extramoney
decided to forgo the bonna and accept
tho penalty rather than go 083ChooL

This tells us that to many teenage
mothers, $62 doesn't mean much, at
least not enough to goto school. Soma
teenage mothers probably have other
means af hidden support from their
families or even the fothere of their
children. Many of these young women
never learned the value of education.
m The incentive approach to welfare
labcrdgn, and a 10 percentincrease in
the number of teenagers who stay in
school makes It-worthwhile. But be-
havioral ap#roaches towelfereand ed-
ucation suffer from the same problem
that critica of Skinner identified when
they applied histheories tomanyother
human endeavors. They dotftgottothe
root of problems. Whether measured
indollarsor sense, suchincentivesarc
superficialL

Thirty years ago, welikre agencies
became moral regulators, refusing to
pay an unmarried woman who had a
man in her house. Tho state became
Iha husband who looted for cheaters
under the bed, wnding out snoops at
all hours to ensure the uprightness of
thewelfare recipient The lawofunin-
tended consequences let men offthe
hook aitogethec Marriage didn't pay.
Onlysox did.

Stigma disappeared. The number of
welfare mothers who gave birth tochil-
dren cm of wedlock soared, The stig-
ma of unwed motherhood evaporated,
too. The rise in the number of unwed
mothers accounts for more than 70

ercent of additional welfare families
etween 1987 and 1991.

Sen. Daniel Patrick Moynihan of
NcwYbrk.thc godfatherofwelfarere -
form, wants even more incentive pro-
grams for welfare reciﬁients. Hah es-

ecially troubled by the way society
ascome to acceptincreasing types of
deviant behavior as normal

Unwed motherhood, in this sce-
nario, has been normalized. Whatwa3
once shocking has become common-
place. Whatwas onco shameful la now
celebrated. An attemptto turn incen-
tivesaround canthurt, butuntil we re-
d-fina aodal standards and revive so-
L# stigma for hurtful behavior
nothing else la likely to make much of
a difference.

Harah, maybe, bat true. Maney
talks. But those who take it often talk
back, and we may not like what we
bean ®

SwzareRd aal\mdft'br he Wash-.
higton Hmeﬁs retional ))W'Héﬂéiis

Three Strikes
and You're Qut
for Good

By Deroy Murriock

Some pecplajustoarer learn. After
serving less than five years of two 15-
year prison terms for convictions in
tworapes, Walter “Animal” McPadden
diditflgdn. In 1981, ho was somsnced
to another 15years fbrthe kidnapping
and rape of a woman whfio hu was an
parole. By 1985, though, McFaddcn
was outontha street once more. With-
ina year, he metan 18-year-old Thxna

irl, whom he n.->ed and murdered.
hen he killed hBt .wo young friends.

Ambrose Harris doesn't get it ei-
ther Authorities coy that after 44 trips
tojail fbr rapea and armed robberies,
Harris, 40, abducted Kristin Huggins,
a 22-yetuMiild Philaddphia-areaartist
Aweek before this past Christmns Eva,
Harris allegedly shot Huggins twicein
the head, then buried ben Spinning
through the justice system's revolving
door apparently made Harris dizzy.
Perhaps that's why he laughed through
his arraignment.

Insight « 19
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j&Qmbatirig guns with jail, prison

yjh'e number of criminals in prisons in Iha USA has increased by more lhan 180% since 1980, and the
number IN local jails has more lhan doubled, ihe number cl lull-lime law enforcement oiticers has
risen by 40%. Vet lhe violent-cnme rate has riSon by 27%. The war on crime:

Officers vs. inmates 925,247 V
"800,000-
Law enforcement-
-officers -
:-,600,C00- I— =7 1748,830
State/federal 40
Inmates H 1 A_
1411'4,1584 |
Local all Inmates
[163,994

Lonmres @yecar

Sentences vsi:itime served

il dbamd estimated
-afctiiailyite served by =y «w,. . oo ..
ﬂnmaws‘?or\)aarylous conwctlgns«:,«,\){ ‘ V-
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U.S. violent crime rate
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800

@V

1980-

time from anresfio sentencing
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20 yr', 3 mb
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: ,r%MRurder,,
d.*. . -rRapej
WT€apon'Acrimes |
1 'Drug drimds f

w>m -RobberyHKBSSffgafli 210, :r

I'repeat bffefideris:J7; -
-Percentage df vidient criminals In state
prisons wno had served time, before:

'yBlack inmates!
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Hispanic inn

rnmltes

FAmafe Inmates

Source: FBI Urtilomi Crimo repons: Bureau ol Justice Statistics reports

"Such people are the right
eople to put away,” says Eric
terling of Washington's Crimi-
nal Justice Policy Foundation.
. But Sterling says It's hard to
identify Elotentlal repeat of-
fenders. He fears that "blun-
derbuss" get-tough laws more
easily snag drug or burglary of-
fenders than the violent crimt-
nats they’re designed to stop.

And. lie says, overcrowded
and underfunded prisons may
contribute to violence by mak-
ing criminals more hardened
than when they went In.

"Where did all these crimi-
nals come from?” Sterling
asks. "Well, they came from
our correctional Institutions.”
A 1992study by the Sentenc-
ing Project shows the USA has
the world’s hlghest incarcera-
tion rate, about 455 per 100000
people, compared with a rale
0f311 per 200000 In South Afri-
ca; per 100000 In China:
and 42 per 100000 in Japan.

Overall, the state and feder-

al prison gqpulatmn hit a rec-

ord 925247 inmates in June, u
more than 180%since 1980 P

By Marty Baumann. USA TODAY

But there's no evidence that
such explosive prison growth
has stemmed crime.
_Violent-crime reports na-
tionwide dipped slu};htl in the
first six. months o L&I} but
there still has been a 45% rise
since the early 1930s.

Such numbers, though, don't
reflect the public cry for pun-
ishment It's "beyon dispute,”
McNulty saﬁs, hat criminals
can’tharm the public from jail.
"At least we're stopping those
offenders. PeoPIe will “realize
the price they'll pay.”



syndrom

L3V Sam %iITcent-'Meddis
'USA TODAY

In.Washington. D.C. a teen-
ager facing charges of deadly
assault goes joy-nding while
free on 51,000 bond. He fatally
shoots a woman in another car
because he feels like "bustin’
somebody."

_In Hugo, Okla., a 39-year-old
with a fecord of assauit and
.proFerty crimes buys an as-
sault wéapon and kills two peo-
Ele. wounds three others, then

ills himself.

Many blame the easy access
to guns fdr such carnage. But
sim ||arI¥ under are is a’justice
system that, to critics, seems to

0 little more than recycle
criminals to the streets.

That outrage has sparked
calls for a_crackdown on re-

eat criminals nationwide:

ashington state voters ap-
proved “stiller sentencing last
year, and California voters con-
sider an Initiative this fall.

_About states are welghm%
similar measures, most o
which provide IonP sentences
without early parole for many
repeat offenders.

‘People have just had It —
they don't want to live with the
fear anymore,” sae/s Paul
McNulty of the First Freedom
Coalition, a group that advo-
cates stiff crime penalties.

Looking at the numbers, re-
peatcrime seems to be becom-
Ing the nationwide norm:

»About 60% of R[ISOH in-
mates have been behind bars
before, according to a US. Bu-
reau of Justice Statistics study;
44% were on probation or pa-

USA Today, p.7A

€

‘3 strikes, you’re out’

. likely™m California..

in- what could spalrk a
,hew wave of citizen action
nationwide, California vot-
ers are expected to approve
a crackdown on career
criminals In a.November
1994 ballot measure.

The measure, known as
"Three Strikes and You're
Out/* .would double sen-
efences for criminals con-
victed of second senjus fel-
onies — and require a mini-
mum of 25years to life fora
third offense,

Thirty ~other states are
consideéring similar mea-
sures to tou:>hen sentences
for repeat offenders.

Gov. Pete Wilson sup-
ports the concept, and sup-
|oorters appear {0 havc easi-
y topped the 385.0005|,?na-
tures needed to piace it on
the 1994 ballot

The initiativehas. bden.
pushed by Fresno é)hotogra-
pher Mike Reynolds, whose
18-year-old daughter was
killed by a parolee in June.

role when re-arrested.
»A mere 108000 criminals

in one federal study had a stag-
9er|ng 19 million” arrests be-

ween them.
Recent US. and Penngxlva-

"in

onminais co.ntt*!

of violent crimes. o
Targeting those criminals

sounds simple. The reality is

tougher.

12/29/93
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_Advocates for victims, of violent
crime in the state of Washington hope
to send:tbe criminals there a message
this November: "Three strikes; you're
out." That's'ihe Informal dafte of a
tou%h anti-crime initiative that would
sentence a person convicted of three
violent crimes to life in prison. No pa-
role. No time off for good hehavior. No
gxceptlons. Goodbye and good rid-

ance. ¢
_.The sponsors of the measure be-
lieveThat murderers, rapists,robbers.
.d,ru_g dealers,and the like belong be-
hirid :bar3, rather than out-on” the

street, routinely wreaking havoc on
oilier huinaubeings. As John Dilulio
tfflteh,‘nearb%, most Americans share
Mliat view.' They also believe that too
cmahy criminal$ are Fgettlng off lightly.
"lda. Ballasiotes of Friends of Diane,
one of the initiative’s sponsors, says:

“When 1 toll-people about the initia-

tive, the. question we’re askedjnost of-
ton'ls, 'Why are we waiting three
gVt
ft's instniCtive to look at what hap-
'mefiSto a violent criminal in Washmg-
ton udder current law, As Inabout 30
States, criminals_in Washington are
sentenced according to a setof guide-
lines authorized by the Ieglsla%ure.
Jtake. r3pe. A roan ‘conyicted.of first-
degree rape with two prior convictions
2torviolent crimes receives anaverage
sentence tit 10 years, nine months, un-
wdertbe guidelines. Deduct the stan-
dard one-third for good behavior and
hgé{ligtyplcally serve just over seven

. Robbery; Ifsonuvne with two prior
convictions for violent crimes is con-
victed of first-clegree robbery - which
means he had d weapon of severely
beatup hisvictim - he gets, under the
uidelines, an averagé sentence of
Ive years and will probably serve

(over)

three and a half. ,

A convicted murderer with two
priors gets an average of 27 years, four
months; <that .traiisihteS"to at*ut IS
yearSA'Washlnfg]toh’d gulddlnes are
Strict in that they mandate that the
criminal serve two-thirds of his tenn.

rJudges are permitted to deviate from™\
I the quidelines but rarely bother since

a stricter sentence brings with it an
automatic appeal. The “state has .a
used it since 1963.. _

Supporters ' 'estimate ‘that, if
gassed the initiative would affectonly
0 to 60 hard-core'criminals a year< a
burden the state’s overloadediprison

, death Penalty-on.the.books but,hasn't

I system could bearvSUt tbe rule would

catch.the-heavy- hitters™ It's wel| docu-
mented that & minority of recidivist
criminalscommita majority of violent,
crimes, 'The majdr came’ of violent
crime.Jsletting viglenferirijinals oufof
jail," }:ays Jofin Carlson, dresmen_tof
the Washington_ Inktitute for-Policy”
Studies,- which is.leading the signa-
ture-coUectiott campaign- . “ Sevent
percent.of violent crimes are commit-
ted by 6% of violent criminals.”

It'S, foo early topredict thie success
of the initiative,’ since.petitioiiS went
out about two weeks ago; So fdi* 5,000
ha\ﬁe Pe%n counted: IStj00 are'needed

yJulyl =~ N .

The initiative's.fhrinal title s the
Persistent Offenden-AccountabiIi_t%:
Act. & is wisely named, «'Accotmtabik.
|try" IS a concept™argely. gone from our
criminal,justice syStem.”Andwhile a
mandafory life'senteft'Ce |fn’t' neces-
sarily the system’s best tool - a genu-
Infl repen{antmfrehab.ﬂltahed crimi-
nal can'sutfer - it carries the crucial
message of personal accountability. If
you commit a severe crime, you geta
severe punishment. Do it three times,
andyou'reout. * <



Crime Joins Economic Issues
. As Leading Worry, Poll Says

By RICHARD LBERKE

Crime now rivals the econ_om1y-|n the
eyes of Americans as the single most
Important problem facing the country,
but they are divided over whether Re-
Publlcans or Democrats are best able
0 do something about It, according to
Ehe”Iatest New York Times/CBS News

oll.
. The sharp rise In concern ahout

.crime helpsassure that It will be a
front-line issue in this election year.
But there is also a W|desi)read sense
jhat the country is powerless to deal
with It, with most Americans saying
they do not expect violence to decling
significantly in the next few years.

he poll also found that many Ameri-
cans seemed fo question President
Clinton’s assertion that the health care
s%/stem was in such a state of crisis
that he must begm working on it before
comln% forward with his” welfare re-
form plan. Asked which issue the Gov-
ernment should concentrate on first, 43
percent chose health care and 49 per-

If f
CeWth pae%%lreep%rtmthe economy at the

top of the agenda for years, anxieties
about the economy have diminished in
recent months, and crime has filled the
vacuum. Asked to cite the single big-
gest problem facing the nation, 19 per-
cent said crime or violence, with an
additional 2 percent sa%mg guns. Fif-
teen percent cited health care.

‘Among economic Issues, 14 percent
said the state of the economy con-
cerned them most, and 12 percént un-
employment or Jobs.

' The next most cited issue, at 5 per-
cent, was the deficit, a major Issue in
the 1992 campaign. In an issue that was
once a dominant concern, 3 percent
cited dru? abuse. “ N

‘The telephone poll of 1,146 adults
nationwide underscores why the politi-

cal parties are battling so Intensely to
claim the crime Issue as their own:
Republicans may have lost the edge as
the party seen as best poised to pre-
SErve law and order, Ieava the potent
political .Issue up for graBs fle

Thirty-one percent said" the Demo-
crats had an advantage in deal;nq with
crime, while a group of identical size
cited the Rei)ubllcans. The poll, con-
ducted Jan. IS to 17, has a margin of
sampling error of plus or minus three
percentage points.

_ The failure of either party to make
itself the clear law-and-order cham-

Contlnued on Page 14, Column 1
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Memorandum e T

(507) 274'Sia  Fit 007) 2SS-7512
800 A Street. Suite 102, Aochonge. Aliik*

To: Diane Schenkex Date; November 4, 1993
Special Assistant

File: A-1-8A

From: Steve Schwartz Subject; Rep. Bunde request
Research Analyst IV
Department of Corrections

The information requested from Rep. Bunde offices is as follows:
Inmate population on November 4,1993 is 2,692 (In-state, out-of-stata - excludes CRCs).

Inmates with two felony cases is 560 or 20.8%
Inmates with three felony cases is 253 or 9.4%
Inmates with four felony cases is 123 or 4.6%
Inmates with five or more felony cases is 133 or 4.9%

Rep. Bunde’s original question was; ‘"What percentage of prisoners in our present population have
returned to jail after three felony convictions?"' This percentage is 9.5% .

Thank you.

PnsMt*™ brand fax transmfttal memo 7L tofpagn » /
ifxit+~( Swotiorf
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BILL TEXT Report for H.R.3355
As passed by the Senate (Engrossed Amendments'. November 19. 1953
Showing the Full Text of Each Item
With reference to 'LIFE”’
AND With reference to 1SENTENC
AND Limited to Item(s): 341 342 343 621 631

H.R.3355 As passed by the Senate (Engrossed Amendments), November 19, 1593

Item 341; ( 36) SEC, 2405. MURDEx INVOLVING FIREARM.
SEC. 2406. MURDER INVOLVING FIREARM.

(a) In General.“-Chapter 51 of title 18, United States Code, as amended
by section 504(a), is amended by adding at the end the following section:

"Sec, 1122. Murder involving firearm

"(a) Offense.— A person who has been found guilty of causing, through the
use of a firearm, as defined in section 32i of this title, the death of

another person, intentionally, knowingly, or through recklessness manifesting
extreme indifference to human life, or through the intentional infliction of
serious bodily injury, shall be punished by death or imprisoned for any term
of years or for lire. Whenever the government seeks a sentence of death under

this section, the procedures set forth in title 13,’chapter 228, shall apply.

"(b) Jurisdiction.--There is Federal jurisdiction over an offense wunder
this section if—

"(1) the conduct of the offender occurred in the course of an offense
against the United States; or

"(2) a firearm involved in the offense has moved at any time in
interstate or foreign commerce.

"(c) It is the intent of Congress that--

"(1) this paragraph shall be used to supplement but not supplant the
efforts of State and local prosecutors in prosecuting murders involving
« firearms that have moved In interstate or foreign commerce that could be

prosecuted under State law; and
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"(2) the Attorney General shall give due deferer.ee to the interest

that a State or local prosecutor has in prosecuting a person under Staat
law.

"(d) This paragraph does not create any rights, Substantive or
procedural, enforceable at law by any party in any manner, civil or criminal

nor uoes it place any limitations on otherwise lawful prercgratives of the
Attorney General.".

(b) Technical Amendment.--Tho chapter analysis idr chapter 51 of title
18, United States Code, as amended by section 504(b), is amended by adding a
the snd the following new item:

Sec, 1122. Murder involving firear.m.".

Item 342: ( 36) SEC. 2407. MANDATORY MINIMUM PRISON SENTENCES FOR THOSE WHO SS!
ILLEGAL DRUGS TO MINORS OR WHO USE MINORS IN DRUG TRAFFICKING
ACTIVITIES,

SEC. 2407. MANDATORY MINIMUM PRISON SENTENCES FOR THOSE WHO SELL ILLEGAL
DRUGS TO MINORS OR WKC USE MINORS IN DRUG TRAFFICKING ACTIVITIESe

(a) Distribution to Persons Under Age 1S.--Section 412 of the controlled
Substances Act (21U.S.C. 859) is amended--

(1) in subsection (a) (first, offar.se) by inserting after the second
sentence "Except to the extent a greater minimum sentence is otherwise
provided by section 401(b). a term of imprisonment under this subsection
in a case involving distribution to a person undGr 18 years of age by a

person 21 or more years of age shall be not less than 10 years.
Notwithstanding any other provision of lav;, the court shall not place on
probation or suspend the sentence of any person sentenced under the
preceding sentence.", and

(2) in Suhsection (b) (second offense) by inserting after the second
sentence "Except to the extent a greater sentence is otherwise authorized
by section 401(b), a term of imprisonment under this subsection in a case
involving distribution to a person under 18 years of age by a person 21
or more years of age shall be a mandatory term or life imprisonment.
Notwithstanding any other provision of law, the court shall not place on
probation or suspend the sentence of any person sentenced under the
preceding sentence.".

(b) Employment of Persons Under 18 Years of Age.— Section 420 of the
Controlled Substances Act (21 U.S.C. 861) is amended—

(1) in subsection (b) by adding at the end the following: "Except
the extent a greater minimum sentence is otherwise provided, a term of
imprisonment of a person 21 or more years of age convicted under this

subsection shall be not less than 10 years. Notwithstanding any other
provision of law, the court shall not -place on probation or suspend the
sentence of any person sentenced under the preceding sentence."; and

ftd e r a J
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(2)in subsection (c) (penalty for second offenses) by inserting
after the second sentence the following: "Except to tha extent a greater
minimum sentence is otherwise provided, a terra of imprisonment Of a
person 21 or more years of age convicted under this subsection shall be-«
mandatory term of life imprisonment. Notwithstanding any other provision
of law, the court shall not place on probation or suspend the sentence oi
any person sentenced under the preceding eanter.ee.”.

Item 343s ( 21) SEC. 2408. LIFE IMPRISONMENT WITHOUT RELEASE FOR DRUG FELONS Ah
VIOLENT CRIMINALS CONVICTED A THIRD TIMS.

SEC. 240S. LIFE IMPRISONMENT WITHOUT RELEASE FOR DRUG FELONS AND VIOLENT
CRIMINALS CONVICTED A THIRD TIME.

Section 401(D)(1)(A) of the Controlled Substances Act (21 y.S.C.
341(b)(1j(A)) is amended by striking "If any person commits a violation of
this subparagraph or of section 41S, 419, or 42C after two or more prior

convictions for a felony drug offense nave become final, such person shall be
sentenced to a mandatory term of life imprisonment without release and fined
in accordance with the preceding sentence.” and inserting HLIf any person

commits a violation of this subparagraph or of section 418, 41S, or 420 (21
u.s.C. 859, 360, and 861) cr a crime of violence after 2 or more prior
convictions for a felony drug offense or crime of violence or for any
combination thereof have become final, such person shall be sentenced to not
less than a mandatory terra of life imprisonment without release and fined in
accordance with the preceding ‘'er.ter.ee. For purposes of this subparagraph,
the term ’crime of violence' means an offense that is a felony punishable by
a maximum terra of imprisonment of 10 years cr mere and has as an element the
use, attempted use, or threatened use of physical force against the person or
property c¢cf another, or by its nature involves a substantial risk that
physical force against the person cr property of another may be used in the

course of committing the offense.".

Item 621: ( 22) SEC. 5101. CREDITING CF "GOOD TIME".
SEC. 5101. CREDITING 0? "GOOD TIME".
Section 3624 of title 18, United States Code, is amended--

(1) by striking "he" each place .it appears and inserting "the
prisoner";

(2) by striking "his"™ each place it appears and inserting "the
prisoner's";
"him

(3) in subsection (d) by striking " and insetting "the prisoner";

and

{$) in subsection <b)—
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(A) in the first sentence by inserting "(other than a prisoner
serving a sentence for a crime of violence)" after "A prisoner™; anc
(B) by inserting after the first sentence the following; "a
prisoner who i3 serving a term of imprisonment 0of more than 1 year
for a crime of violence, other than a term of imprisonment for the

duration of the prisoner's life, may, at the discretion of the
Bureau, receive credit toward the service of the prisoner's sentence
beyond the time served, of up to 54 days at the end of each year of
the prisoner's term of imprisonment, beginning at the end of the
first year of the term, if the' Bureau of Pri'sonsT'deteFfhlhes that,
during that year, the prisoner has displayed exemplary compliance
with such institutional disciplinary regulations,".

Iltem 631: ( 20) SEC, 5111, MANDATORY LIFE IMPRISONMENT OF PERSONS CONVICTED Of
THIRD VIOLENT FELONY.

SEC,

end

Sill, MANDATORY LIFE IMPRISONMENT OF PERSONS CONVICTED OF A THIRD
VIOLENT- FELONY.

Section 3531 of title 13, United States Code, is amended by adding at the
the following new subsection:

N(c) Imprisonment of C=x&=mViolent Felons.—

"D Definition. —mthis section, ‘'violent felony' means a crime of
violence (as defined in section 16) under Federal or State law that--

"(A) involves the threatened use,use, or risk of use of physical
force against the person of another;

"(B) is punishable by a maximum term cf 5 years or more; and

"(C) is not designated as a misdemeanor by the law that defines
the offense.

"(2) Mandatory lifeimprisonment.--Notwithstanding any other
provision of this title or any other law, in the case of aconviction for
a Federal violent felony, the court shall sentence the defendant to
prison for life if the defendant has bean convicted of a violent felony
on 2 or more prior occasions,

"(3) Rule of construction.— This subsection shall not be construed to
preclude imposition of the death penalty.".
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[NITIATIVE 593

TO: Senator Adam Smith, Chair
FROM: Dick Armstrong, Staff
SUBJECT: Initiative 593 (Persistent Offender)

DATE: July. 15, 1993

INTRODUCTION

You requested a memorandum which explains Initiative 593, commonly referred to as "Three
Strikes and You’re Out". As the phrase implies, the Initiative provides that any person who
commits three serious felonies (as defined) must be sentenced to a term of life imprisonment
without possibility of parole.

To assist with your understanding of Initiative 593, the memo provides: (1) background
information on how habitual offenders were treated prior to the 1984 Sentencing Reform Act
(SRA) and how repeat offenders are now sentenced under the SRA; (2) a summary of the
provisions of the Initiative, including a list of crimes which constitute a ""most serious' felony;
and (3) information on the fiscal impact of the Initiative.

BACKGROUND

Any person who was convicted of a crime committed before July 1, 19S4 which involved fraud
or an intent to defraud as an element, or larceny or any felony, could be sentenced to life
imprisonment as a habitual criminal if he or she had two prior felony convictions, or had been
convicted four times of any crime which involved fraud or intent to defraud as an element. Any
person sentenced to life imprisonment as a habitual criminal was still eligible for parole.

The Sentencing Reform Act applies to felonies committed on or after July 1, 1984. The
sentencing grid used pursuant to the Sentencing Reform Act counts prior felony convictions as
part of the offender’s criminal history score. Offenders with previous convictions receive higher
scores under the grid, and as a result are given longer sentences. The sentencing judge can give
an excepdonal sentence that varies from the presumpdve sentence if aggravating or mitigating



circumstances are present. Certain offenses (i.e., first degree murder, first degree rape and first
degree assault) have mandatory minimum sentences.

The Sentencing Reform Act does not provide a punishment of life imprisonment for habitual
offenders.

SUMMARY

A person who meets the definition of a “persistent offender™ must be sentenced to a term of life
imprisonment without the possibility of parole, unless the offender is sentenced to death for the
crime of aggravated murder.

"Persistent offender' is defined as an offender who has been convicted of a felony considered
a ""'most serious offense,” and has been previously convicted on at least two separate occasions
of felonies that would be considered as most serious offenses.

"Most serious offense™ is defined to include the following felonies or attempted felonies (For
your information, the type of felony and the seriousness level on the sentencing grid is set forth):

Any Class A felony (see attachment);-

Assault 2nd degree (Class B, Level rV);

Assault of a child 2nd degree (Class B, Level IX);

Child molestation 2nd degree (Class B, Level VII);

Controlled substance homicide (Class B, Level IX);

Extortion 1st degree (Class B, Level V);

Incest with child under age 14 (sexual intercourse - Class B, Level VI; sexuai
contact - Class C, Level V);

Indecent liberties (Class B, forced - Level IX, unforced - Level VII);
Kidnapping 2nd degree (Class B, Level V);

Leading organized crime (Class B, Level X);

Manslaughter 1st degree (Class B, Level IX);

Manslaughter 2nd degree (Class C, Level VI);

Promoting prostitution 1st degree (Class B, Level IllI);

Rape 3rd degree (Class C, Level V);

Robbery 2nd degree (Ciass B, Level 1V);

Sexual exploitation (Class B, Level IX);

Vehicular assault (Class C, Level IV);

Vehicular homicide when proximately caused by driving under the influence or
by driving recklessly (Class B, Level VII);

Any other Class B felony with a finding of sexual motivation; and
Any felony with a deadly weapon finding.

Persons convicted of first degree murder, first degree rape, and first degree assault are not
eligible for community custody, earned early release time, furlough, home detention, partial
confinement, work crew, work release, or any other form of early release or authorized leave



of absence uniess it is tor emergency medical treatment or inpatient treatment because of a first
degree rape conviction

Sentencing judges, law enforcement agencies, and correctional facilities are authorized, but not
required, to give offenders who have been convicted of a serious offense nodce of sanctions

imposed upon persistent offenders.

The Governor is urged to refrain from pardoning or granting clemency to anyone sentenced as
a persistent offender unul the offender has reached the age of at least 60 and is judged to no
longer be a threat to society. The Governor must provide reports at least twice a year on the
status of persistent offenders who are released during the Governor’s tenure. The repons must
conunue for at least ten years after the offender’s release or undl the death of the offender.

FISCAL IMPACT

A review of Initiadve 593 indicates that it will increase the prison populauon by about 40 beds
per year. However, the impact will occur largely in the future. In addiuon, the analysis of the
impact on prison populadons needs .to be considered with caudon, as indicated in the

attachments.

The fiscal analysis that is available is based on a 1992 review of Inidadve 590 (Persistent
Offender Accountability Act), which is nearly idendcal to Inidadve 593. The only major
difference between the Initiatives is that the crime of Rape in the 3rd Degree (statutory rape) is
included as a ""most serious offense' under Initiative 593. A copy of the analysis is attached.
Dave Fallen, Executive Director of the Sentencing Guidelines Commission, is of the opinion that
the impact analysis that he did in 1992 is essentially still valid for Initiative 593.

The impact of Initiative 593 on the state prison population is difficult to accurately predict
because the initiative only applies to a relatively small group of offenders with an extensive
history of recidivism. As to this select group of offenders, data does not exist which documents

the rate, nature, and timing of recidivism. :

However, as can be seen from the analysis provided by the SGC, the impact of the Initiative is
largely in the future. A "worse case impact™ provides that the average daily prison population
will increase (a) 63 by the year 1998; (b) 292 by the year 2C03; (c) 571 by the year 2008; and
(d) 855 by the year 2013.

A fiscal note prepared by the Department of Corrections indicates a cost of 518,046 for the
1993-95 biennium, 53,731,383 for the 1995-97 biennium, and 58,786,791 for the 1997-99

biennium.

NOTE: The information provided above is for analytical and legislative policy purposes
only. It is not provided as an expression of support for or opposition to the measure.



Statute

10.95.020
9A.48.020
9A.36.120
9A.36.011
9A.76.170
9A.52.020
9A.44.083

69.50.415

69.50.40 I(b)(1)(i)

9A.28.040

9A.28.020(3)(a)

9A.28.030(2)

70.74.280(1)

70.24.270(1)

70.74.180

9A.32.055

ATTACHMENT "A"

CLASS A FELONIES

Offense

Aggravated Murder 1

Arson 1

Assault of a Child 1

Assault 1

Bail Jump with Murder 1 Offense
Burglary 1 .
Child Molestation 1

Controlled Substance Homicide
(Subsequent Drug Conviction)

Create, Deliver, or Possess a Counterfeit
Controlled Substance - Schedule I or 1l
Narcotic (First Drug Conviction)
Criminal Conspiracy - Murder 1
Criminal Attempt - Arson 1 or Murder 1

Criminal Solicitation - Arson 1 or Murder 1

Damaging Building, Etc., by Explosion
with Threat to Human Being

Endangering Life and Property by Explosives
with Threat to Human Being

Explosive Device, (Possession with
Intent to Use)

Homicide by Abuse

Seriousness
' Level

XV

VTII
XI1
X1l
Vi

VII

Attempt"
Attempt"'
Attempt*

X

Xl



9A.40.020
9A.32.060( 1) (a)

69.50.40 I(a)(1)(i)

69.50.401(a)(1)(i)

9A.32.030
9A.'2.050

59.-3.406

A40.120
9A.44.050
A.44.040
9A.44.076
9A.44.073
3A..:6.200

41.180

3.7 010

41.225

L

Kidnapping |

Leading Organized Crime

Manufacture, Deliver, or Possess with
Intent to Manufacture or Deliver Heroin
or Cocaine (Subsequent Drug Conviction
or in a Protected Zkrne)

Manufacture, Deliver, or Possess with
Intent to Manufacture or Deliver Narcotics
from Schedule | or Il (Except Heroin or
Cocajne) (Subsequent Drug Conviction or
in a Protected Zone)

Murder 1

Murder 2

Over 18 and Deliver Narcotic fromSchedule
| or Il to Someone Under 18

Possession of Incendiary Device
Rape 2

Rape 1

Rape of a Child 2

Rape of a Child 1

Robbery 1

Setting Spring Gun

Treason

Vi

Vi

X1V

X1

X

Unranked

X

Xl

X

XI

DC

Unranked

Unranked

Use of Machine Gun in Commission ofFelory Unranked
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CH.ANGES TO PUNISHMENT:

@M Mandatory life in prison without the possibility of paroie for “persistent offenders

0 No earned good time reductions for offenders convicted of Murder in the first degree.
Assault in the first degree, Assault of a Child in the first degree, or Rape in the fiist dezree.

OFFENDERSAFFECTED BYCHANGES:

mO A “persistent offenderlis someone convicted of a “most serious offense’ who has at
least two prior convictions on different occasions for a “most serious offense’. Juvcniic
adjudications and offenses not counted in the offender score arc not considered.

“Most serious offense” is defined as any of the following felonies (including anempts):

* Any Class A felony (including conspiracies and solicitations)
» Assault in the second degree

» Assault of a child in the second degree

« Child molestation in the second degree

* Controlled substance homicide

« Extortion in the first degree

« incest when committed against a child under age fourteen
* indecent liberties

* Kidnapping in the second degree

* Leading organized crime

* Manslaughter in the first degree

» Manslaughter in the second degree

» Promoting prostitution in the first degree

* Robbery in the second degree

* Sexual exploitation

* Vehicular assault
* Vehicular homicide (under the influence or recklessness)

* Any Class 3 felony with a sexual motivation finding
* :Vny felony with a deadly weapon finding

There were 16,554 adult felony offenders sentenced in Fiscal Year 1991. It is estimated that 63
of them would have met the definition of “persistent offender’. The most common category of
current conviction offense is Robbery (34%) followed by Sex offenses (26%) and Assauit

(16%). These categories are displayed in Figure 1

0 InFiscal Year 1991, there were 119 offenders sentenced to prison for Murder in the
first degree, Assault in the first degree, Assault of a Child in the first degree, or Rape in the first
degree. The proposed removal of good time reductions for these offenders is independent of
criminal history (i.e., even offenders with no criminal history would not be eligible for good-

rime reductions).



IMPACT ONSTA TE PRJSON POPULATION:

© The potenriai impact of mandatory sentences of life imprisonment for “persistent

offenders™ cannot be analyzed with the methods normally employ td in this office. Unlike most
sentencing proposals, this sentencing initiative applies only to a relatively small group of
offenders with an extensive history of recidivism. Accordingly, the recidivism component must
be explicitly factored into the impact estimation. Unfortunately, no Washington State data exist
which documents the rate, nature, and timing of recidivism for this select group of offenders.
One clue regarding the nature of the recidivism can be gleaned from the Commission’s Fiscal
Year 1991 data. Ofthe 16,554 SRA sentences that year, 1,844 of the offenders had one or more
prior “most serious offenses™. The carrent convicrion for 25 percent of these 1,844 offenders
was also a “most serious offense’’. The other 75 percent w'ere convicted of less serious felonies.

Pile mandatory sentencing provisions of this initiative apply to offenders who would be drawing
substantial prison terms under tiie current sentencing policies. Thus any impact of the
mandatory sentencing provisions would be well into the future. In order to obtain a sense of the
riming for the potenriai impact, a worst case scenario impact was estimated. This analysis used
no phase-in adjustments (applies immediately to all offenders regardless of date of offense) and
assumes no offender recidivates. Because this last assumption is unrealistic for this group of
offenders, ic must be emphasized this analysis shouid not be taken at facc-vaiuc. The actual
impact of this proposal would be substantially less than the figures in the following table.

Wont Case Impact of Mandatory Life .Sentences for “Penistent OfTenden”
(for riming purposes oniy - not a forecast)

YEAR IMPACT YEAR IMPACT
1 1 1n 296
2 5 12 342
3 IS 13 390
4 36 14 439
5 62 15 4S8
6 93 16 539
7 127 17 589
8 166 IS 642
9 207 19 695
10 250 20 746

Next: Impact is defined as an increase to ike prison average daily population.



| nc impact detailed in die previous tabic is grapnea in Figure 2.

Q A separate analysis was conducted to estimate the impact of removing eiigibiiitv for
good dmc reducdons for offenders convicted of Rape 1, Assauit 1, .Assault of a Child 1, and
Murder L As mentioned earlier, this portion of the initiative would appiy to all offenders
convicted of these offenses, regardless of their previous criminal history (if any).

In Fiscal Year 1991, there were 119 prison sentences for offenders convicted of Rape 1, .Assault
1, or Murder | (excluding Aggravated Murder 1). Under current sentencing law. offenders
convicted of these offenses arc eligible for uo to 15 percent sentence reduction for earned good
time. The following impact analysis assumes offenders sentenced under current law would earn
87% of their good time (on the average, based on historical data). This analysis does not contain
a phase-in adjustment (i.e., the early impact is slightly over-estimated).

Potenriai Impact of Removing Good Time Eligibility for Offenders
Convicted of Rape 1, Assault 1, or Murder 1

YEAR IMPACT YEAR IMPACT
1 0 n 51
2 0 12 61
3 0 13 69
4 0 14 76
5 1 15 83
6 2 16 28
7 8 17 92
8 17 18 97
9 29 19 103

10 42 20 109

Note: [mpacsis depsea aincresse to Uu pnxaa average daily popxdanon.

The impact detailed in the previous table is graphed in Figure 3.



Figure 1

C onviction O ffe n se for "P ersisten't
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Drugs (6 .2 %) A-Homicide (10.9 %)



Figure 2

Im pact of M andatory Life S e n te n ce s

for “Persistent O ffendwersi

1400
C r200-
o
ig Additional ADP Resulting from Mandatory Life Semen
1000 -i
Q.
o
Q.
=  800-
cu
Q
03
0 600
0
>
<
c  400-
0
0
200 -

° 1 23 4567 8 91011121314151617181920
m Year

Sentencing Guidelines Commission 5/5/92

Note: This graph displavs a worst case scenario and is intended only to display
the timing o fanypotential impact. It is notaforecast.
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YOU'RE OUT

P o in t
In-m-4S
my kl4 QN*-Oo<s
ertd O*r* LICX/TM

|. aune. 31. had just left i
work-Craining cUaa in Kent

when a stranger grabbed
her from behind. He forced her
mio her car. holding a knife
luminal her body and ordered
her to drive. After directing her
behind an abandoned budding,
he turned up the radio to muf-
3e her acroonia. Then he forced
her down onto the acat and be-

awuldng her. During the
roe, he shoved the knife into
vr mouth, cutting her. and
Jtreatened to plunge it down
1t throat

Laune may not have known
-cf attacker. but the polioe did.
« long itnng of felony axwic*
-m dated bade lo 1975, Hia
ruadc on Laune came lesa than
"o woeka after hia probation
~criod ended for the Laz& convx*
*«t He lud a total of 11 «g=e<
ate poor comKXioaa. including
—eonddegrec  assault  kzual
.aw of a child, sodoy (three
unu). first-degree theft, re-
sung amest (twioe) and fim-
~“oe forgery, among others.
Hia aentenoe for this bruto
_.dnapping and rape, even with
jich ‘an extenaive record. wu
‘niy 12 years and 10 months —
/X counting time off for 'good
wiuvior." Hell be returning to
neighborhood near you
round the end of the decade.

Unfortunately, this ia not an
_iusual prison term. Current
nw recommends aentenas that
*[¢ for. lower than most people
expecL For example, the sen*
enee for a ngxat aonvkied on
a third attack iajust 14 yean,
«-0 months.

For child noolesten, the Law
a even more lenient. A third
oorichon for first-degree child
noiestabon dictates a recom-
wrnteree of only nine
yean, 0X montha. And if youVe boen
wondenng why robbehes are incnasixig.
-ou need only look at how we punish the
mme. If aomeooe is convicted of first'
vegree robbery, his sentence ia just five
ears — even if hia rep ohcet already
nntama two violent felonies.

cr

Under initiative 693. Laurie’s attacker
snd other three-tune violent auninala
'sould receive a mandatory sentence of
ifc without parole. Which penalty system
strikes closer to your »ense of justice?

Ida Ballaswtet ii a Republican state
>gisLalor from Mercer Island. Date [a-
((llfyrggega campaign coordinator for Initia-

Media Digest

INITIATIVE 5+

C o
N ew weapon against
im e or a costly form ula
for in justice?
b - * J

Initiative 593 is rriroohingjy door. It
slates that anyone convicted on a third o
cession of a violent crime will receive a
mandatory sentence of life in prison. No
parole. No probation. No more excuses.
Three strikes and you're ouL

Only the 'worst of the worst" could ever
qualify under biitiative 593. It would nail
only 40 to 70 hard-core crirainaii per
year. But these few chronic criminals are
responsible for large amounts of violent
airoe.

A study by Marvin Wolfgang, crimi-
nologist at the University of Pennsylva-
nia. showed Ihal just 7 percent of the
criminals committed about 66 percent of
violent crime. Thu included 75 percent of
the rspra and robbenca and slrooal all of

31

the traubero. Furthermore, theoe hard-
core individuals were rarely punished.
They avoided arrest for about a dozen
cnmes for every crime that led to an
arrest. Project Trigjtrlock. a ﬁrogram of
mandatary federal sentences (hat targets
armed drug trafficker! and career violent
cnminala. pegged the figures at 6 percent
of the criminals committing 70 percent of
the violent crime.

These high-rate, repeat offender* have
not only shown society a pattern of vio-
lence, but also represent a real danger of
reluming to crime if released. The Bu-
reau of JusOae Statistic* ales the odds of
recidivism fbr three-tbneni at 76 percent.
The sccual number of criminals returning

RIA] see Y 16

un terpo in t

% R
+ rJnabve 593 ia presented as r-
| quiruvg life in poaco wnh ul
pisrole upon a third conwcoon
only for *lhe moot aenous' of-
fenses. When vr hear this, w
think of crimes like murder and
forcible rape. In C*cl 593 list of
'moot senous* offenacs ia ex*
cremdy long. CormdcT tfua see-
nano:

‘Ride." a 19-year-oid. gets into a
very bad Argument at home. Hia
father orders him to leave the
house. Ride graba a knife from the
kitchen, wjves it in front of his
(atiier and cay*. "Just try to make
me leave.' Father calls the police.
Ricx ia convicted of second-degree
assault and gets a rrod-rxng: sen-
tence of 6 moolha.

At age 20, he and a friend rob a
coover.cnoe store. N haa a
weapon, but Rick sticks hia finger
in liia pocket aa if he did. He'«
ooavic'ed of second-degree robbery
and sentenced to a year and a
month.

Nine years Later, at age 30. Rick
goes to a tavern with hia friends
after work. Thev drink ocw- 1

beers, and 17% a bLod

hoi level of Vr

a fomiliar ro

and rear oei a 1
mph, causing *  rou-.. <
collarbone to the oha 6ive\ He

ia convicted of vehicuUr assault.

Ricks oentencr for vehicular aa-
sauil under 593; mandatory life
imprisonment, without the pos-
sibility of parole. For Rick, that's
about a half century of prison. The
judge ma?/ not consider Rick aa an
individual or even look at the spe-
cific orcumotances of the offeree.

These t)pea of offense* should
be punished. But the punishment
should fit the crime. That can hap-
pen under the law* we have now;
under 693. it won't

The long Bat of enrvea subject to
693. combined with the complete
lack of any judicial discretion,
makes 593 a formula for injustice.
We should reject out of hand the
notion that purac-snatchcre should
be indiscriminately catalogued
with our worst violent predators
and sentenced to life behind bare.

Sootaocing law* tor tha wocrt
dm— am STy tsutfl. The Leg-

PNeese see Ho. G6

Tom Wales has been a public
prosecutor Tor 10 years, Robert
Kastarna u former fupcnnUndenl
of the Washington State Penttrn-
liar* at Walla Walla

House of Representatives
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Continued from G1

iilolurr hu bren more dun will-
ing (0 respond lo cililcn Oulrsge
about truly serious, violent crimi-
nal acts witli lows Ihal provide
severe punishment, meled out by
a Judiciary that Itae no tolerance
for violent crime.

We already can pul the moil
serious criminals in prison for
many years. Under current law.
those convicted of three serious,
violent felonies ore already get-
ting "standard range' sentences
Ihal keep them in prison until
their 60s and longer.

In addition, laws we have now
allow a judge lo impose a sen-
tence far above the standard
range on any crime where there
are severe aggravating factors.

This power includ s. In cases
of set crimes, the ability lo go far
above the 'standard range' when
there is evidence that the of-

Yes

Conlinued from G1

to crime must be even higher
since most violent crimes do not
lead lo an arrest, conviction or
Incarceration.

Not surprisingly, police gToups
and crime victims are among the
strongest supporters of Inilistive
593. These groups srt Joined lgf
msny prosecutors, business lead-
ers. lhe Washington slate grange
and sportsmens organisations.
Supporters gathered the fourth-
higheat number of signatures
ever for an Initiative. The
290.000 plua signatures from
around tne atate were about
110.000 more lhan required for
ballot placement.

Despite this widespread sup-
port. ninow Interest groups have
been trying lo kill Ihe initiative
by misleading the public. For ex-
ample. they claim that tougher
sentences are not working in oth-
er slates In truth, there arc no
other states with s law substan-

fender cannot be treated end will
be a future dinger. In addition.
Ihe Community Protection Act al-
lows indefinite commitment of es-
pecially dangerous set olTendert
even after they have served Iheir
entire prison sentence. And, for
those convicted of aggravated
first-degree murder, the lenience
Is eithei life without parole or
death.

Current law already Is lough
on those who commit the very
serious offenses. Unlike 593,
however, current low also retains
the important element of Judicial
discretion to assure fairness.

893 won't Increase public
eelety. Proponents of 593 argue
that a small group of offenders is
responsible for a disproportionate
amount of crime. What they don't
tell you Is Ihal Identifying these
offenders Is not as easy as we'd
like lo think. Social scientists
who have researched this issue
have found that, while some of-
fenders art more active Ihan oth-
ers. Il Is very difficult lo identify

tially similar to this prolposal.
However, a pilot program lo get
"eerioua habitual offenders* off
the streeli In Oxnard, Calif., dur-
ing the early 1980a worked very
well In reducing that eity'i vio-
lent crime. Bv 1989, after all of
the targeted criminals were
locked up. 'murders declined 60
percent, robberies by 40 percent
and burglaries by 29 percent.*

The career criminal cares
about the sentence he will face if
he reoffends. Many Inmates in
this state have requested Infor-
mation on the 'Three Strikes*
I:iroposal. In fad. as word of lhia
nitiative spread. Inmates frcin
as far away os Georgia and Flori-
da have asked sboul this 'get
tough* messure.

Critics attack the initiative aa
being overly broad, but the fads
do not support this contention.
Ati independent "worsl-case see-
nsrio* study completed by the
Sentencing Guidelines Commis-
sion confirmed the nsrrow focus
of the Initiative. It found (hat far
fiscal 1991. onlv an estimated 63
offenders of tne 16554 felony

this group on lhe basis of lla
, record alone.

§'. vhal happene If 593 pisses?

m People who commit three se-
rious, violent crimes, who are al-
ready gelling long sentences, will
remain In prison for a few more
years, into their 70s and 60s —
ages when they are ieast likely lo
commit another crima.

This probably won't came even
the imalleat reduction in the rate
of serious, violent crimes.

MAt the other extreme, those
convicted of Crimea like second-
degree assault, second-degree
robbery or vehicular assault will.
see lheir sentences for a third
olfcnae increase dramatically, by
ai much aa 40 or more years.

Their sentencee wijlJ be length-
ened even though we know that
criminal activity drops precipi-
tously aa people enter their 40i
and 60i, and even though we
know wa can't uaa conviction
records to predict future criminal
behavior.

693 coats lo-j much. The propo-

sentences were covered under the
Initiative. A proposal lhat afleda
A percent of felony sentence! and
only 2.5 percent o: violent offend-
ers In a given year Is hardly a
shotgun approach.

Aa far at coats arc concerned,
they are minuscule.

The Department of Corrections
worst-case eitimate of 1)2 mil-
lion over tha first sis years for
Incarcerating these people Is not
a budget buster. In fad, It Il
*bout one-tenth of 1 percent — |
percent.

A national atudy by Dr. David
Cavanagh for tha National Insti-
tute of Justice and the Wisconsin
study by professor John Dllulio
at Princeton calculated the coils
of Crimea versus locking an Indi-
vidual up to prtvenl Crimea. Both
studies founo the coats of Incar-
ceration were 13 lor lesal the
coats of turning offender! loose. A
national study by Edwin Ze-
dlewskj focused calculations on
more serious offenders and found
that It was I? times more crpcn-
alve lo release proven offenders
than keep them off lhe alreeta.

nents of 593 eay we don't need lo
worry about money now; added
costa only come lIster, after those
convicted under Ihe law start
serving ths additional lime 593
would require.

Out ihe state will need to start
prepating now for the tremen-
dous future tax burden unler
593 Washington already hai Ihe
fastest-growing prison population
In lhe country. Passage of' 593
would mean hundreds more old-
age 'lifen* In our prisons and,
eventually, more, expensive pris-
on construction.

The current cost of housing a
prisoner Is about 125700 annu-
ally. This figure would be even
higher for the older prisoners
serving under 593 who would
need expensive geriatric cart.
This annual amount doesn't In-
clude the price of bullling new
prison space, at about 1100,000
per bed.

Coats also would rise dramati-
cally at the county level, where
these prosecutions would occur.

Our critics claim that life with-
out parole aentencei would need-
lessly hold criminals long after
they are a danger lo society.
They fall to mention that the Ini-
tially# specifically retains the
governor'i powers for fronting a
pardon or clemency lor an of-
fender who Is truly no longer a
threat.

Undaunted, the opponents of
593 try to Irivialite some of the
crimes covered under the Ini-
tiative. These allegations under-
state the aeriotianeis of these
crimes.

Assault In the second degree
Involves deadly weapons or seri-
ous bodily Injuries, not your aver-
age "bar fights." Just ask Lite
family of Matthew Parsons, who
wss beaten and shoken Into a
coma In 1991 over 10 consecuUvt
days of abuoe by hit father. Mat-
thew was sometimes tied up and
waa admittedly hit with hie fa-
ther'i hiul« 1lell. and a kitchen
spoon more than 40 limes. The
attack was so vicious that the
pupils of hia eyes wen blown
out. The charge and conviction —

With 593. we could expect fewer
guilty plcsi and more — and
longer — trials. That would
mean far higher costs for already
expensive Jails, proseculora end
public defenders.

In times of scarce and finite
resources, we need to ssk: Is
keeping such olTcndcri In prison
for Ihc rest of their lives the beat
way to protect public safety?
Wouldn't IThc money be better
spent on confining truly violent
and dangerous offenders, snd on
meaiurts that prevent crime?

Initiative 593 would cause
great injustice. The alleged ben-
efits woull not be there. We al-
ready have very tough sentences
for the worat Crimea, eapeetally
upon a third conviction, and 593
would not Increase our chance of
Incapacitating the 'moot serious*
offender. Initiative 593 would
cost much more Ihan advertised.
It la bad and cspcnslve public
policy and should be rejected by
the vulera of Washington

only aasaull In lhe aecond degree.

Robbery In the second degree ia
not the simple theft of s purse,
but a violent confrontation. Juat
ask Ann, a Federal Wav woman
beaten repeatedly on the head,
neck and back I., front of her
young child In broad daylight In
the parking lot of s local depart-
ment store. Her ittacker almost
got awsy twice — firs., when Die
system initially failed to pursue
him eicepl at her urging and,
second, when he tried to plead
down to a leaser crime of nonvio-
lent theft.

Letting repeal offenders out
merely because their sentence
has been completed has proven lo
be far loo expensive in additional
crimes, human suffering and ex-
pensive civil lawsuits by victims.
We hsve the opportunity to re-
duce Ihe numbers of ~victlmi
caused by habitual criminals Qils
November by voting YES on Ini-
listive 593.

Allowing more ropes, robberies,
serious aisiulla, child molesta-
tions and homicides after the
I:m um of violence becomes clear
munjustifiable.

bsick
politics

T/mga /0./1-/3

a CMag Mika tha bailnais; I'ub
Ikly, Gov. Mike 1owry claims ei
erytbing is hunky dory between
his administration and the bust
ness community.

Privately, it's i different story
Inviting bank and security lobby-
ists to his office afew weeks ago.
he griped that they weren't telling
their bosses about how well the
Industry fated during Ihc last leg-
islative session.

Lowry was paitlcularly agitat-
ed because one CEO. Phyllis
Campbell of US Bank, voted to
recommend lhe Seattle Chamber
of Commerce endorse Initiative
fio2. That's particularly galling
since Ihe is s Washington State
University regent - indappar-
entfy no<buying Lowtv's trgu-
menl that 602 will devastate high,
er education.

* Trort IS, wa'ra baan Ibart: (V
ponenls of 602 are lugging on the
provincial hearts of Witlungton
voters pretty hard

They hirp on the evil mfiucnev
of out-of stalc tobacco companies
Ihal are bankrolling Imitative 60?
And they keep predicting Ihal pas-
sage will make our state vulncr-
ible lo the dire budget nraus of
Cililomta. brought on hy the lam
ous tax rollback Proposition 13

They Ihould know. Two lop
suffers ire both recent imvals
from Sacramento Sieplume
Bradfidd. who look over at Com
mince for Washington's Future
campaign manager last week,
moved nonh about tluet years
ago. Andy Grow, press secretary,
was an aide lo acounty commit
sioner in California until mnung
here in the last few months



The Dirty Little Secret
About Our Crime Problem

Locking

By Eugene H. Methvin

o e of America’s hest-kept se-
crets IS that qur huge Invest-
ment In burldrng prisons—an

estimated $30 hillion” In the last

decace to double capacity—has pro-
duced a tremendous payoff: Ameri-
cans are safer and, as the Justice

Depar ment r OPorte In 1991, crime

has fallen steadil

Moreover, some Proneermg re-
search and rpoIrce field testrnP sug-
gest that if we again double
presen t. federal and state prrson

opulation—to  somewhere  be-

een 1 million and 15 mrIIron—

and leave our crty and coun(% (h)

population at the present !

we will break the back of America's

30-year crime wave,

Liberal opponents will howl, of
course. TheY have convinced many
Americans that rmprrsonment IS a
failed poIrcy and don't want to hear
otherwise. "The Edna McConnell
Clark Foundatron bombards influ-
ential - media, decIarrn% “Our
prison }borbula lon" has gone up by
more tha 200 percent'in t he ast
L5years with no resultrng decrease
In “crime." The director of the'
American Civil Liberties Union's
«National Prison_ Project, Alvin
Bronstein, writes that no jurisdic-
tion has ever... had an impact on
crime rates by an expanded Incar-
ceration PO"CY Washington Post
columnist Colman McCarthy in
sists that prisons don't succeed bu
“work-release or  community-ser-
vice programs structured therapy,
in-prison rJOb training,, restitution,
holse ar ess h lectri monr
torrnﬁ and halfway houses 0o."

Other pundits “and experts will
Pornt out that @ numer 8a| correla-

lon—between Increased Incarcera-

tion and decreased crime ra(s s]

does not prove a causation a i a

oo %:ab wcre/saproansr%ﬁe o

be at ea
are usua

tren
ame eople wrio nonethel ess frnd
corre]rl trons between crime and
mmonlessness, poverty and ilfiteracy
and who argue that pubh'c money
Is better spent addressing these
“root causes.
Despite our high prison popula-
tion, punrshment or crime IS near
an all-time low, Texas A&M Univer-

crim inals up solves it

srty economist  Morgan Q.
e nolds observes He did a. 3
rcom arrson o serrous crrme
aﬁr groba ggunrs ment—that Js,
the xpecte ays In grrson as de-
termined dian prison
sentence tor aII errous crrmes and

. Weighted by pro abrIrtreso arrest,

rosecutron convictjon and i rmprrs
nment. He charted the two [ines
from 1950t0 1988 His chart shows
a r? horizontal “X

Propable  punishment tured
sharply down’in 194 and crime
soared. Thus, In 1950 we had 13
milbon serious crimes, and the av-
erage crrmrnal risked 24 days. in
grrson t[ Imprisonmen risk
ropped In half, to 121 days, and

i i We've spent an

estim ated $30
biliion to double
our prison popula-
tion in the past

decade, and yet

today our prisons
crowd in perhaps
140,000 more than

they should.

crrmes had increased to 4.6 milo'on.
By 1974, the criminals risked
mere 55 days.jn prison and Ameri-.
ca had 10.3‘million crimes, Frnallr(
In 1975, punishment tumed sfight
up, and the crime Increase slowed,
In the prison risk_was 85
d s and the number of crimes was
mr lion.

g IS there so mych crime?"
as sR nolds. The main reason Is
that crrme ays for milligns of crim-
Inals and potential criminals. Only
171n 100 murders resultina brrson
sentence. The imprisonment rate
for rape is 51" percent, for assault
15 percen t and for auto theft only
(0.3 percent. ... Even though po-
lice' make 13 millionarrests” each
year, less than 2 percent of them re-
Sult in a prison sentence.”
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A related anal/sis produces similar conclusions. During lhe
1960s, total prison population fell from athen-historical peak of
ibout 219.000 in 1961 to about 195,000 in 1968. During the
nme decade, crimes soared from 3.4 million in 1960 to 8 mil-
ion in 1970, according to the FBI's Uniform Crime Reports
UCR) based on incidents reported to police.

Only after 1972 did the prison population start upward, sur-
rassing the 1061 peak in 1975, then soaring to 771.243 by last
an. 1 And, wonder of wonders, crime declined significantly—
vhclhcr measured by the FBI's long-standing UCR or by (Jie
uslice Department’s National Crime Survey of households
tonducted by its Bureau of Justice Statistics (BJS).Thedistinc-
lon between the two surveys is important. The FBI's UCR, be-
run in 1929, includes only crimes reported to police; in 1973
ustice began its scientific BJS surveys to estimate actual vie-
imiiau‘on totals, including crimes not reported to police—
<bich the department estimated at 62 percent in 1990 (and
nore dian naif of all violent crimes). The two sets of figures
requenlly pioduce seeming contradictions and must be inter-
reted carefully. For example, the latest BJS report shows that
ce percentage of assaults reported to police increased from 43
a47 in 1989-90— which alone would produce an increase of al-
tost 10 percent in Ilhe FBI's reported assaults even if diere
‘ere no actual increase.

orcover, there are differences in crimes. Half or more

murders and aggravated assaults are once-in-a-lifetime

crimes of passion that involve acquaintances; robbery
ad burglary are almost always crimes of deliberation by
redators who repeat and repeat and repeat. | rely more heavi-
~on the latter two categories than on others when measuring
le effectiveness of imprisonment rates. There are other van-
ities as weiL The crack cocaine epidemic, which began in
985, dearly has produced an increase in criminality since
icn— including murderous battles over tint Rape and theft
mmain the most underreported crimes of all. though efforts
y police and victims groups to encourage rape reporting are
aving some success. And much depends on what year is

-d as abaseline.

Given these caveats, it is not surprising that the FBI could

port a few months ago that the number of reported crimes in

.e nation in the first half of 1991 increased 2 percent over the
| half of 1990, continuing an upward trend evident since the
id-1980s— while tile BJS could report at the same time that
dual criminal victimization (reported and unreported) C|0-
3.9 percent last year, continuing a' trend...
at began a decade ago. (emphasis added|* Contradictory?
at really. They are describing different groups of crimes over
fferent periods of time.

3oth surveys, in fact, show a long-term downward trend.

Mwithout adjusting for increased population, Increased re-

tting to police or the crack phenomenon of the late 1980s,

e FBl's reported murder rate for the 1981-90 decade de-

ned 3 percent and the burglary rate 26 percent— though the

bbery rate increased 5 percent. The broader BJS survey
cuments an overall 92 percent decline in violent crimes
ce its first survey in 1973: robbery is down 16 percent, bur-
ry 41 percent and rape 33 percent. In sum, the BJS found,
rate of crimes against people was 25 percent lower in 1990
in 1973 and the rate o( household crimes 26 percent low-

The number of personal or household crimes, it added, fell

m 41 million in 1981 to 34 million in 1990- a decline of 7

llion in a decade.

Michigan, California and Texas in the 1980s have conducted

sealing demonstrations of contrasting “dcprisonization* and

ck 'em up" policies.

~ase 1. Michigan tried it both ways. In the late 1970s, legisla-

®s and voters refused to build new prisons, and the state

n was forced to deal with severe overcrowding. The gover-

r granted emergency releases to 20,000 inmates in four

, some more than two years early. Michigan became the

ly state to record a prison population decrease in 1981-85,
pping from 15,157 in 1981 to 14,604 in 1984 but then jump-
sharply to 17,755 in late 1985 after a Detroit Free Press se-

sonear release of prisoners.

The violent-crime rate for Michigan reported by the FBI
ed 25 percent, and public outrage mounted. Starting in
.acrash prison-building program doubled inmate popula-
in five years. And, wonder of wonders, Michigan's crime

e dropped. Robbery and burglar, rates fell mou than 25

cent; in Detroit the decline was -wen more impressive—
glaries down 32 percent, robberies 37 percent. (Murders
eased at lesser rates— 12 percent in the state and 4 per-
t in the city, an apparent anomaly probably explained by

Uand deadly warfare among crack cocaine gangs in Detroit,

in Washington.)
ccess in Michigan wasn't cheap. The state voted S888 mil-

"THAR/SSINEDIFESINAK DA VWVHNYHDEKDA

tr tun hamka ihe Washington rear

lion to build and expand prisons by 1992, and operating them
costs additional millions each year. But there were savings
too. In 1988, U.S. Sentencing Commission criminologist Mark
A. Cohen calculated the cost of 10 crimes to their victims by
combining direct costs such as lost property and wages with
estimates of pain, suffering and fear based on known jury
awards. Cohen calculated the cost of a rape at 551,050, a rob-
bery at 512,594, an assault at 512,023, a burglary at 51,372. By
this measure, the decrease in justtwo prominent “feari' crimes
— robberies and burglaries— saved Detroiters SU3.546.000 in
asingle year.

> Case 2. Since 1982 Californians have approved 53.7 billion in
bonds to build prisons. From 1980 to January 1991, inmate pop-
ulation quadrupled from 22,600 to 98,000. By the 1990s, mur-
der, rape and burglary rates fell a whopping 24 percent to 37
percent from their 1980-82 peaks— which translates as an an-
nual reduction of nearly a thousand murders, 16,000 robberies
and a quarter ofa million burglaries.

m Case 3. Conversely, Texas learned that skimping on prisons
inflates crime disastrously. Prison costs had soared because of
a burgeoning inmate population, a doubling of the guard/pris-
oner ratio and a federal judge's order to make costly changes
— some indisputably necessary, such as better medical care,’
but others of dubious.value, such as free college courses. The
yearly cost per-prisoner would eventually rise from S2.920 to
514,00 in the '80s, but in an early effort to slow it, the legisla-
ture in 1983 adopted a tum-'em-loose-faster approach. Thus,
while the imprisoned convict population grew by 2'/a times,
the average term served dropped from 55 percent of sentence
to less than 15 percent and the number of convicts on parole
increased by 21 times.'

exas A&M professor Reynolds calculated the conse-

quences. The expected punishment for a serious crime

dropped 43 percent (from 13 days to 7.4) from 1980 to
1989, though (or the nation as a whole it rose by about 35 per-
cent (from 5.5 days to 8.8) in roughiy the same period. Factor-
ing the probability of arrest, conviction and imprisonment, a
potential criminal in Texas today risks little. Fewer lhan one
out of every 100 serious crimes results in a prison term, and
those who land in prison serve an average of only 10 months.
For murder an offender risks 24 months, for rape 52 months,
for robbery 2 months and for burglary 7 days.

Result The crime rate soared 29 percent in the 1980-89
decade, though nationally it dropped 4 percent, making Texas
the second most crime-prone state. In 1980 no Texas city had
ranked in the 20 worst American cities in property crimes; in
1988,13 of the nation's worst 20 cities were in Texas.

If increased incarceration cuts crime, how many convicts
should we keep locked away in fluU's land of lhe free7 When
can we stop? And how much can we afford? We've spent an es-

RS

timated 530 billion lo double our prison population in the past
decade, and yel loday our prisons crowd in perhaps 140.0CO
more Ihan they should.

University of Pennsylvania criminologist Marvin Wolfgang

compiled arrest records up lo the 30th birthday for every male
bom and raised in Philadelphia in 1945 and 19S8 and pubtished
a 1990 study comparing the two cohorts. In both, aboui 35 per-
cent of the young men collected one arrest and most never tan-

gled with ihe law again. The real hard core predators were an :

astonishingly small group ol repealers who were larety pun-
ished; just 7 percent of each age group committed two-thirds of
all violent crime, including three-fourths of the rapes and rob-
beries and virtually all the murders. Moreover, this 7 percent
not only had five or more arrests by age 18 but went on com-
mitting felonies and, for every arrest made, got away with

VAabout a dozen crimes.

ncredibly, only 14 percent of the first five arrests resulted in

punishment: in the other 36 percent, no charges were

brought. Even the 14 killers among the 1945 cohort aver-
aged an appallingly lenient four years behind bars. Yet when
punishment vas tried, it worked. The few who were impris-
oned commiiied fewer and less serious crimes afterward.

What can be done? Wolfgang's studies suggest that about
75.000 new young, persistent criminal predators are added to
our population every year. They hit their peak rate of offenses
at about age 16. Locking up all of them from the time of a third
felony conviction until, say, age 30 would almost double our
present prison population to about 1,230,000. But such long-
term imprisonments may not prove necessary if punishment is
applied early and consistently.

Another measure of the size of our hard-core criminal pop-
ulation comes from aJustice Dcparanent program begun in
1983 and based on the Philadelphia findings. Justice persuad-
ed 20 cities to have their police, prosecutors, schools and wel-
fare and probation workers pool information and focus on the
worst offenders, generally youngsters with three or more
arrests by age 18. A'serious habitual offender” (SHO) gets pri-
ority attention from probation authorities, and if he is arrested
anew, investigators and prosecutors throw the book al him
with escalating penalties (coupled with rehabilitation efforts)
in an effort to stop the revolving door.

In aJl 20 cities, SHOs consistently accounted for leas than 2
percent of all juveniles arrested, or about 18 to 25 youngsters
per 100,000 population. Thus, out of 250 million Ameruans, we
would have a maximum of maybe 62,500 SHOs between their
14th and 18th birthdays at any one time. Putting them all be-
hind bars until 30 after the third offense— or even permanent-
ly, as is the law in many states, though rarely enforced— would
be a relatively inexpensive way to cut a huge chunk out of our
3till atrocious crime rates.

California's only participating city. Oxnard, began a concert-
ed effort to get the city's active SHOs behind bars, and in 1987
violent crimes dropped 38 percent, more than double the drop
in any other California city. By 1989 all 30 of Oxnard’s identi-
fied active SHOs were behind bars— almost exactly the pre-
dictable total for acity of 130,000— and its citizens experienced
the lowest crime of a decade. Murders declined 60 percent,
robberies 41 percent and burglaries 29 percent.

Based on these sodal yardsticks. I'd hazard a guess that
America's hard-core violent repeaters number upwards of a
million. That in turn suggesls that if we increase federal and
state prison populations to between 1 million and 1.5 million
and keep our jails (usually operated by cities and counties for
misdemeanor sentences of a year cr less) at the present level
of about 400,000, we may see a sharp drop in our horrendous
crime rates.

And what about those alternatives to imprisc.— ncr; Colma-
MccCarthy louts?

The American Institutes for Research in |he Behavorial Sci-
ences. a non-profit Washington think tank, studied 350 high-re-
peat lllinois delinquents and found imprisonment was signifi-
cantly more effective in reducing subsequent arrests from
their previous levels. Judges committed the 159 worst
prospers to incarceration and sent another 191 to foster or
group homes for community “treatment” programs; the latter
recorded subsequent arrest reductions of 56 percent to 68 per-
cent while those imprisoned registered 71 percent fewen
Moreover, those not imprisoned were free to continue commit-
ting untold crimes while in “treatment.*

In short lock 'em up and you slow ‘em down. Ttim ‘em loose
and you pay an awful price. [}

Eugene Melhvin, dReodor's Digest senior editor, hos report-
ed on the U.S. criminal justice system for more than 40
years. He served (the 1983-86 President's Commission on
Organized Crime.
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Repeat offenders are. responsible for much of the Nation’s crime

Who are career criminals?

~—~e term ‘'tareer criminal” has been
useo to describe offenders who—

* have an extensive record of arrests
and convictions

e commit crimes over a long period of
time

e commit crimes at a very high rate
 commit relatively serious crimes

e use crimes as their principal source of
income

* saecialize for are especially expert) in
a certain type of crime

* have some combination of these
cnaracteristics.

Such criminals are often described as ﬁ
chronic, habitual, repeat, serious, high- "’
rate, or professional offenders.

Seme criminals exhibit all of the above
characteristics, but most do not. Some
hign-rate offenders are arrested fre-
quently and others rarely. In fact, some
lew-rate offenders are arrested more
often than seme high-rate ones. The fre-
quency with which an offender commits
crimes varies over time Thus, an
offender could be ' :gh-rate one month
and low-rate the next. Similarly, the i
offender who commits a serious crime j
may or may not be committing serious
cr other crimes at a high rate And
seme high-rate and/or serious offenders
have no or almost no official prior rec-
ord of involvement in crime

¢ — — —

—

A few criminals commit many crimes

Most offenders commit crimes at lew
rates, but a few do so at very high
rates.

Studies in Philadelphia, Pennsylvania;
Racine, Wisconsin; and Columbus,
Ohio, show that 23 to 34% of the
juveniles involved in crime are responsi-

ble for 61 to 68% of all the crimes com-
mitted by juveniles, in a national sample
of U.S. youths age 11-17, the 7% who
were the most active offenders commit-
ted about 125 crimes per year each,
wnereas the 55% who were the least
active committed an average of fewer
than 3 per year.

Tne same disproportionate pattern
occurs with adults. Tne Chaikens' study
of nearly 2,200 offenders coming into
California, Michigan, and l4x£s jails and
prisons found that 50% of the robbers
committed an average of fewer than 5
robberies per year, but a robber in the
most active 10% committed more than
85 per year. And, while 50% of the bur-
glars averaged fewer than 5 burglaries
per year, the most active 10% averaged
more than 232 per year.

A Washington, D.C.. study reported that
24% of all the adult arrests were
attributable to just 7% of the adults
arrested. Similarly, a 22-State study by
BJS of young parolees revealed that
about 10% of this group accounted for
40% of their later arrest offenses.

High-rate offenders seldom specialize
In one type of crime

Instead, they tend to commit a variety of
misdemeanors and felonies as well as
both violent and property crimes. They
also often engage in related crimes,
such as property and drug offenses.

Few repeat offenders
are full-time criminals

Most chronic offenders have irregular
sources of income. And they usually
commit crimes during the periods (hey
are not employed. However, some prefer
a "criminal career" to conventional
employment.

Juvenile delinquency often
foreshadows adult criminal activity

Most juvenile delinquents do net go on
to become adult criminals, but many do
continue to commit crimes.

e In Marion County, Oregon, 30% of
the juvenile beys convicted of serious
crime were later convicted of serious
crimes as adults.

e In Chicago, 34% of the boys appear-
ing in juvenile court later went to jaii or
prison as adults.

e The criminal records of 210 serious
California juveniie offenders were exam-
ined to find out hew many crimes they
committed from age 18 to 25. Cf this
croup, 173 (86%) were arrestee for
1,507 crimes, including:
5 homicides
12 rapes
20 other sex offenses
40 weapon offenses
38 robberies
131 assaults
166 drug offenses
211 burglaries.

The more serious the juvenile career,
the greater the chances C<adult
criminality

In New York City, 48% of the juveniles
who had only 1 year of juvenile activity
had one or mere adult arrests and 15%
were serious aduit offenders. In con-
trast, 78% of those with lengthy juvenile
careers were arrested as adults and
37% were serious adult offenders.



Long-term studies show that the
more often a person is arrested,
the greater the chances of being
arrested again

For example, a study of Philaceiphia
maies corn in 1945 found that—

* 25% were arrested at leas; once

e 54% of those with one arrest had a
second arrest

e 55% of those with two arrests had a
thirc arrest

e 72% of those with three arrests hac a
fcunn arrest.

A study of 53S former lllinois prison
inmates showed that 53% of those with
one incarceration were arrested within
29 months of their release date com-
pared to a 75% recidivism rate among
these with 3 or mere incarcerations.

The more often an offender is
arrested before going to prison,
the more likely and the sooner
that person will be arrested
after his or her release

A BJS study of young parolees found
hat 59% were rearrested within 6 years
c: their release from prison. However,
the rearrest rate 'was 93% among these
with 5 or more prior arrests compared
to 59% tor those with one prior arrest.
The median time between release from
prison and the first subsequent arrest
was 7 months for those with 6 or more
eprior arrests versus 17 months for those
with one prior arrest. Similarly, the more
| often an offender was arrested before
' going to prison, the more likely and the
| sooner he or she was reconvicted and
~reincarcerated after being paroled.

Criminal history, age, and drug use
are among the best correlates
of future criminality

The combination of prior adult and juve-
nile record, age, and drug use provides
a better than chance prediction of sub-
sequent criminal activity. Hoffman found

that when Federal inmates were placed
into risk groups based on these factors,
of the persons predicted to be of
least risk to society had a favorable
2-year parole outcome vs. 41% of those
predicted to be among the worst risks.

The same variables also predict recidi-
vism among State prisoners. For exam-
ple, Klein and Caggiano found that 21%
of a grcuo of inmates in California who
were forecast to have a relatively low
likelihood of committing future crimes
were back in jail or prison within 2
years of their release date vs. a 52%
reincarceration rate in the predicted
high-risk group.

After their release from custody,
offenders continue to commit crimes
and often serious crimes

Studies show that 10% to 20% of
defendants on pretrial release are
arrested while awaiting trial. A study of
California offenders by Petersilia et al.
found that more than 45% of the per-
sons convicted of crimes such as rob-
bery, burglary, assault, and theft were
already on adult or juvenile probation or
parole at the time of their conviction.

This study also found that 53% of those
given felony probation were rearrested
within 2 years of their release date. The
recidivism rate was 72% among similar
defendants who went to prison. In both
groups more than 25% of the new filed
charges were for violent crimes (homi-
cide, rape, assault, and robbery).

Nationally, about half the inmates
released from State prison will return to
P';son. And most of those who return
will do so within 3 years of their release
data In 1979, 61% of the 153,465 males
admitted to State prison had at least
one prior incarceration.

The older the offender at the time
of arrest, the longer he is likely
to continue his criminal career

One study shows that an 18-year old
who commits an Index crime usually
stops committing crimes within 5 years
of the arrest date but a 25-year old who
has been committing crimes since age
18 usually goes on committing crimes
for another 10 years. However, 18-vear
olds who commit murcer or aggravated
assault tend to have criminal careers cr
about 10 years duration.

Despite repeated convictions and
incarcerations, many offenders
continue to believe they can get
away with committing crimes

The Chaikens asked inmates in three
States. “Do you think you could do the
same crime again without getting
caught?” The answer "yes" was given
by-

* 50% of the California inmates

e 34% of the Michigan inmates

e 22% of the Texas inmates.

Motivations for crime range from
thrill-seeking to need for money

Juveniles who went on to have acult
criminal careers have stated that their
main motives for crime were thrill-
seeking, status, attenticn-getting, or
peer influence, according to a RAND
Corporation study of habitual felons. As
criminals approach aduithood, the rea-
sons cited shift to financial needs, espe-
cially to money for drugs and alconci.
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THREE STRIKES'- YOU'RE OUT

Q & A

The following questions are the ones most commonly asked and
the appropriate responses follow.

Q. "Do signatures from last year-count for this year?"
A . No. People who signed last year may sign again this year.
Q. "Who qualifies as an offender and wbat crimes count as 'most

serious offenses'?"

A . An offender is a person who has committed a felony crime and is
at least eighteen years old or is convicted as an adult. Juvenile
crimes are not covered by "three strikes". M ost serious offenses
include a |l class A crim es (violent by definition) , as well as

other violent or serious sex crimes.

Q. "Could an offender who commits a crime spree involving three or
more most serious offenses before being caught and convicted
receive a life sentence under this law if he had less than two most

serious priors already on his record?"

A . N o. This law is specifically designed to affect only the
crim inals who work their way through the crim inal justice system
tw ice for most serious offenses and then they commit a third and
separate most serious crim e.

Q. "The initiative seems to mandate a life sentence without parole
even after the offender may no longer be a threat to society. For
example, if a three-t.ime assaulter was locked up when he was 35 and
he is now 65 and disabled, must he remain in prison until he dies?"
A . No. Sentencing an offender to life without parole is different
than life without release. The initiative expressly retains the
governor's power to grant clemency or pardon any offender in
Section 4 of the Act. Therefore, the governor could release the
offender in the above question. However, the governor would

invariably be held accountable by the voters for the actions of any
offenders he released. This fact would help ensure that only those
offenders who are truly no longer a threat would be released.

Q. "Would a two-time most serious offender who remained crim e-free
in the community for 5 or 10 years get life i f they re-offend
again?"

A . It would depend on the prior offenses. The Sentencing Reform

Act (SRA) already has a working model to allow offenders to "wash-
out" Class B (10 years) and o felonies (5 years) from their
crim inal history. This initiative would adopt these guidelines and
thus only Class A felony priors would count after the offender
remained crim e-free in the community for ten years.

(over)



Q. "Doesn't the addition of serious drug crimes and some of the
other offenses increase the number of crim inals that would be
affected by this law into hundreds of people per year?"

A . No. Our findings indicate that very few offenders, only 40-70
per year, are ever convicted of these types of crim es at three
separate and distinct tim es. But the number of offenders that are
affected may be less important than what kind of message society

should send offenders who might, consider a career in crim e.

Q. "Even at 40-70 offenders per year, won't the yearly costs at
$20,000-25, 000 each add up too gquickly to make this idea feasible?"

A . W hile this initiative may cost more to house those prisoners
sentenced to life in the future, the true costs and benefits must

be considered before concluding that this law is too expensive.

1. Strong punishments can shape behavior and thus deter crime by
scaring some offenders into early retirem ent and other
offenders into leaving the state. Already, some offenders are
leaving the state to avoid our tough sex offender laws.

2. Since the three-time crim inals who would be sentenced wunder
this proposed law are already receiving some long sentences,
only the years added to what an offender would receive wunder

current law <could be included as the true <costs. As such,
there is no im mediate fiscal impact and plenty of tim e to
build new prison space and strive to reduce prison costs

and/or recidivism rates.

3. Many studies have shown that the recidivism rates for three-
time offenders let back into society are between 65-76%. W hat
these studies show is that if these offenders are ever
released, most of them would once again commit the same kinds
of crimes against innocent people. In addition, the offenders
would once again take up the justice system 's lim ited time and

money before going back to prison.

4. Police chronological conviction data shows that a certain
number of murders, rapes, assaults, robberies, and other
crimes would have been prevented over the la st s iX fiscal
years if a "three-strikes and you're out" policy had already
been implemented. An offender cannot commit more crim es

against people outside of prison if they are kept behind bars.

If there are additional questions or concerns, please don't
hesitate to call Dave LaCourse.at (206) 462-7353 or to Il free at
(800) 775-3201.
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zederal sentencing practices changed
substantially during the last half of the
m980's. Before the 1986 and 1988 anti-
crug abuse laws that stiffened sanctions,
:ne Sentencing Reform Act of 1984 (Public
‘aw 98-473, 98 Stat. 1837 (1984], called
“ne Act* In this report) had already set in
-cticn alterations of Federal practices,
.mcng other reforms, the Act established
.-a U.S. Sentencing Commission to
.avelop guidelines, which scale punish-
nents to the gravity of the offense and the
.rfender's criminal record. The guidelines
apply to Federal prisoners who committed
heir crimes on or after November 1, 1987.

Jnder the guidelines Federal prisoners are
-0 longer released from prison to parole by
ne U.S. Parole Comuission. Instead,
Leges impose prison sentences that are
arved in full, except for time off that
;r'soners earn for good behavior. Offend-
ers are supervised following their release
:cm prison only if a judge requires it as a
;art of the sentence.

rases subject to the Act ("guideline

.~ases") began to appear in appreciable
"umbers in 1988, the year after the guide-
inas went into effect. During 1988, 17% of
he offenders convicted in Federal district
curts were guideline cases.’” In 1989 the
iroportion increased to 51%, and in 1990,
a 65%. This report summarizes the main

S4o W‘[Iﬁg/, pago 10. lor a discussion ol which

ssiis wars includod as guidolino casss.

June 1992

The Sentencing Reform Act of 1984
introduced "truth in sentencing” to the
Federal justice system. The act created
a commission that specified sentencing
guidelines, which went into effect in late
1987. Defendants convicted for crimes
committed after the guidelines serve the
actual amount of the sentence, minus a
brief "good time" to enable authorities to
manage inmates more easily. Tha
guidelines take into account the gravity
of the crime and the offender's criminal
record. Released prisoners no longer
serve time on parole unless judges
expressly sentence them to supervision
in the community.

This report on sentencing and time
served is the first indepth analysis of
these issues by the Federal Justice
Statistics Program since 1987. It
clearly traces changes in sentencing
patterns and corresponding changes

In time served in prison and supervision
after Incarceration.

Steven D. Dillingham, Ph.O.
Director

trends in Federal sentencing. It compares
sentences imposed before the Act in 1986-
87 with those imposed between January
1988 and June 1990, when an Increasing
percentage of defendants were subject to
the guidelines and faced stiffer mandatory
sentences. The report also examines time
actually served by offenders released from
Federal prison between 1986 and 1990.

ALASKA STATE LIBRARY
J.S. DEPOSITORY

DEC 17 1992

The main findings Include:

* The percentage of convicted Federal
offenders receiving a prison sentence,
which may have included a period of
probation, rose from 52% during 1986
to 60% in the first half of 1990.

» Offenders sentenced under the sentenc-
ing guidelines were mors likely to go to
prison than those sentenced before the
guidelines went into effect: 74% of the
guideline cases In 1990, compared to 52%
of the pre-guideline cases in 1986.

e The number and percentage of Federal
offenders sentenced to prison increased
primarily after 1988. Among those
sentenced in Federal district courts, the
increased number of drug offenders
accounted for most of the increase in
sentences to prison.

* Tne average length of Federal sentences
to incarceration decreased between 1986
and 1990 for crimes other than drug
offenses. However, because offenders
sentenced under the provisions of the Act
are not eligible for release on parole, the
more recently committed offenders were
likely to be incarcerated longer than their
predecessors.

* The use of probation sentences
decreased from 63% in 1986 to 44% in the
first half of 1990.

e Federal prisoners first released In 1990
served an average of 19 months (75% of
their court-imposed sentences). This was
29% longer than the average term served
by prisoners first released in 1986.

COMPLIMENTS OF THE
ALASKA STATE LIBRARY



The Sentencing Reform Act of 1984

The Sentencing Reform Aa of 1984
(Public Law 98-473, 98 Stat 1837 [1984]),
called The Aa" Inthis report, established
the U.S. Sentencing Commission that had
as one of its essential tasks the deveIoP-
ment of sentencing guidelines. This reform
sought to reduce unwarranted disparities
between the sentences imposed and the
time in prison aaually served.1 The guide-
lines issued by the commission took effect
on November 1, 1987, and applied to
Federal offenses committed on that day or
later. Sentencing of offenders convlaed of
crimes committed before that date was
governed by the laws applicable before the
Aa's passage (called the "old law").

Die report describes sentencing patterns
which occurred durin% 1986-90. A variety
at changes in criminal statutes, as well as
shifts in prosecutorial priorities and compo-
sition of the offender pool, occurred during
this period. Therefore, changes In sen-
tencing patterns may not necessarily

&Ehe’]r_]kt%ncing Comraissi_on, &F?%T%‘g/ym

(Washlinglon, D.C.: Juno 18,1987).

Table 1. Offenders convicted In cases terminated In U.S. district court: Number and percent

=

reflect the Impact of any particular faaor
i\uch as the guldlelines or provisions of tho
a.

Persons sentenced to prison

The number of persons convicted in
Federal district courts increased from
43920 In 1986 to about 48,730 in 1990 —
an average annual increase of about
2.6%.’ .A!thou%h this growth In the number
of convictions had slowed from the 6.4%
average annual rate for the period of 1980
to 1985, the likelihood of being sentenced
to incarceration rose, from 52% In 1986 to
60% In 1990 (table 1)

The likelihood of receiving a sentence to
prison varied according to offense cate-
gory. Violent offenders were somewhat
more likely to be incarcerated In 1990 than
in 1986: 88%in 1990, compared to 83%
In 1986. Convlaed drug offenders were
more likely to receive a prison sentence in
1990than in 1986 — 86%, compared to
77%. The likelihood of Incarceration
*Federal Qirrirnel Case Prooessing, 138089 wih
Preliminery Detalor 1990 sus rgpgdrn NCJ-1J0526,

October 1991, table 9. Figures 1990 A€ prafminary.

sentenced to prison, by year and offense, 1986-39 and preliminary 1990

Number ofconvictod offenders

who were sentenced to orison*

Increased slightly for publlc-order offenders
(37% to -+3%), and remained unchanged
tor property offenders (43% In 1986 and
1990).

As tha number of convictions and the
likelihood of being sentenced to prison
increased, a substantially greater number
of Federal offenders was sentenced to
prison. From 1986 through 1988, the
number of Federal offenders sentenced
to prison remained between 23,000 and
23,600 per year. In 1989, the number
Increased to 27,377, and In 1990, to
approximately 29,400.

This 1986-90 increase resulted largely
from the growing number of persons
sentenced to prison for drug offenses.
The number of Federal drug offenders
sentenced to prison rose 48%, while the
number of persons sentenced to prison for
all other types of crimesPrew an average
of 14%. BY 1990 drug offenders account-
ed for nearly half (47%) of all persons
sentenced to prison from Federal district
C%%S’ up from 40% In 1986 and 27% in
1980.

Porcantofconvictedoffenders
whowore sentorcod to orison*

Most serious offanso Preliminary
atconviction 1986 1087 1988 1989 1000¢ 1086
All offenses0 23,058 23,579 23,450 27,377 29,430 515%
Violentoffensos 1,813 1,837 1,733 1,892 1,999 82.7
Proponyoffansos 6,291 6.234 5,723 5,974 5,775 43.2
Fraudulentoffonses 4,416 4,610 4,182 4,400 4,391 42.0
Other property offenses 1,875 1,624 1,541 1,574 1,384 46.6
oOrugoffenses 9,272 10,196 10,599 13.306 13,754 77.3
Public-order offenses 5,682 5,312 5,393 6,194 6,427 37.4
Regulatory offonsos 683 601 640 746 757 34.2
O.herpublic-order offenses  4.994 4,711 4,755 5,448 5,670 37.9
‘indudos sentoncas to prison with or without probation.
seavViemeday, pece 10.

‘Total may Include o(landers for whom offense category could not be dotarmined,
but excludes offenders forwhom sentonce category could not be determined.

Prelimmi
1987 1988 1989 1990°
53.0% 53.8% 58.5% 60.4%
82.0 81.0 88.8 87.6
43.4 42.6 4.1 43.1
44.1 43.6 44.4 44.0
41.6 40.0 43.3 40.5
75.9 79.2 842 85.6
36.6 37.0 40.6 432
325 32.6 36.9 38.3
37.2 37.7 412 43.9



Comparing pre-guideline and
guideline cases

Length of prison sentences

Between 1986 and 1990, the average
ergth of imposed prison sentences
decreased substantially for nearly all types
o: crimes (table 2). The average sentence
;¢ prison for all violent crimes was 32%
ess in 1990 than in 1986: 90 months in

' .-0 compared to 132 months In 1986.
Sentences to prison for property offenses
W/8re 35% snorter, and for public-order
ctfenses, 25% shorter.

- art of the reason for the snorter average
eentence was that progressively larger
.rcportions of cases during the period
.vere subject to the Act. Despite this
downward trend, the overall average length
o> orison sentences given to all Federal
cmnders increased from 53 months in
1'.:5 to 57 months in 1990. This increase
resulted from the longer sentences given

:c drug traffickers outweighing the decline

in sentences imposed on others. The
average prison sentence for drug traf-
ficking was 64 months in 1986 and 84
months in 1990."

Likelihood of offenders going to prison

Offenders sentenced under the guidelines
during 1988, 1989, and the first 6 months
of 1990 were mor9 likely, on the whole, to
be sentenced to prison than were offend-
ers sentenced during 198S and 1987 under
the old law (table 3). In 1986, 52% of all
offenders sentenced under the old law
were given incarceration terms, as were
53% of those sentenced during 1987. In
the following year, 77% of all guideline
cases resulted in incarceration sentences.
The proportion remained constant In 1989,
and decreased slightly to 74% during the
first half of 1990.

Fodord Qimindl Casa Proaossing, 198080, wlti
PfellmrayIHator 1990 a pio 17. Tho category for
drug offonsas In tablo 2 of tr.is report includos drug
trafficking, drug possession, and other drug crimes. Tha

average prison sentence for nontrafficking offonsos in
1086 woe 41 months and in 1990 was 13 months.

Table 2. Offenders convicted In cases terminated In U.S. district court: Average length
of sentence to prison, by year and offense, 1986-39 and preliminary 1990

Averaco Innath of semonco io orison

Most serious olfanso Preliminary
atconvlciion 1986 1987 1980 1989 1990"

All offenses’ 52.7 mos. 55.2 mos. 55.1 mos. 54.5 mos. 57.4 mos.
Violentoffenses 132.0 126.2 110.7 90.6 89.8
Prooartyoffansos 34.3 325 315 26.0 22.3

rraudulentoffnnsos 32.8 311 31.0 26.1 22.3
Othor property offenses 37.9 36.5 32.7 25.7 22.5
Orug offenses 62.2 67.8 71.3 74.9 81.2
P'jdic-ardor offensos 36.9 35.5 30.7 27.6 27.7
RegulatoryaHonsos 47,2 421 30.4 24.0 26.3
Olhor public-order offensos 30.8 32.2 30.7 28.1 27.8

‘Includes preliminary count of all cases terminated during t990.
' Total may include offenders tor whom offense category could not bo determined.

Table3. Offenders sentenced to Federal prison; Pro-guldellne and guideline cases,
by year and offense, 1986-39 and tho first half of 1990

Percentofconvicted offenders who wero somoncod lo orison*

Mostseriousoffanse Pre-quidelino

atconviction 1986 1987
Allolfanses 52.5% 53.0%
Violontoffonseo 82.7 870
Proporty offonsos 43.2 43.4
Fraudulontoffonsoe 42.0 441
Othor properly 46.6 41.6
Orugoffonses 77.3 75.9
Public-ordoroffanses 37.4 36.6
Hogulalory offensos 34.2 325

Guideline
1988 1989 1990"
76.5% 76.9% 73.6%
91.0 92.3 dl.8
53.8 53.3 46.7
60.4 54.0 46.2
43.6 51.8 46.0
85.8 89.5 89.0
74.7 71.2 71.4
42.0 46.6 49.5

Note: Data for *othor public-order offenses' aro not presented because certain offensos included in that
category aro not coverod by the guidelines. ‘Public-crder offenses,' however, rt.locs all casas. Overall,
among guideline cases, 7,197 defendants were convicted in 1988; 22,898 in 1989; and 14,075 in the first half
of 1990. Tho guideline status could not bo determined U 1,571 in 1988; 584 in 1989; and 113 in 1990.

"includes sentences to prison with or withoul probation.

“inciudos only casos torminated January 1 through Juno 30. 1990.

'3'"3500 00200 7243
Within all offense categories, orienaers
sentenced under the guidelines wero more
likely to be sentenced to prison than those
receiving pre-guideline sentences. Ouring
1986 and 1987, 82% of those convicted of
violent crimes were sentenced to incar-
ceration; 91% to 92% of violent offenders
were sentenced to prison in guideline
cases disposed in 1988-90. Of offenders
convicted of Federal drug crimes In 1986
and 1987 under the old law, more than
75% received sentences to prison; under
the Act, those rates rose to around 86% to
90%.

Persons charged with public-order
offenses — regulatory, weapons, racke-
teering, immigration offenses, or tax law
violations — were more likely to be given
prison terms after the guidelines went to
effect. During 1986-37, 37% of convicted
public-crder offenders received prison
sentences; from 1988 through the first half
of 1990, about 71% to 75% of these
offenders ware Incarcerated

(table 3),

Not all of these changes can be attributed
to the sentencing guidelines. Beginning In
1984, and every 2 years thereafter,
Congress enacted laws that mandated
minimum imprisonment terms for offenders
convicted of drug or violent crimes.
Although over 60 statutes in the Federal
Criminal Code prescribe mandatory
minimum penalties for Federal offenses,
nearly all mandatory prison sentences
imposed (94% during 1984-90) were for
drug-law and weapons violations specified
in 4 statutes.5 Because a growing
proportion of offenders sentenced after
1984 had violated these statutes, some of
the increased rate of sentencing to prison,
especially for drug crimes, resulted from
these mandatory sentencing provisions
rather than the guidelines alone.

For all offenses other than Federal drug
crimes, the guidelines brought shorter
maximum imprisonment sentences, on
average (table 4). For example, the
average sentence for violent offenses
decreased from 132 months In 1986 and
126 months in 1987 to 87 months in 1990.

U.S. Sentencing Commissjon. ) Mrimum
Pordlliasii na Fodora Qiminel Justico

(Washington, O.C.. August 1991) p. 10.



Under provisions of the Act, Judges were
to Impose sentences to be served In full,
minus a small amount of good-time credits
that offenders could receive (or good

behavior.* For most offenses, the guide-
lines wore designed to approximate the
‘Such craoits aro accumulated at tho maximum rate ol

54 days car yoar tor all persons sorving imprisonmont
terms longer than 12 months.

time that prisoners actually served In
confinement under the old law.7

Sentences for Federal dru? offenders
departed from the]pattern or other types of
offenders. Drug offenders convicted under
the guidelines received a longer, not
‘Michael K. Slock and William M. Rhocos, Tho impact

at ths Fodoral santancing guidelines,’
(SopuOcL 1987) 205. p. 2.

Tablo4. Average sontoncoa to Fedoral prison: Pro-guldslina and guldollna ciu-os,
by year and offonoo, 1986-39 and tho llrat half of 1990

Average length of imposed orison sentences

Pro-guidelina
1986 1987«

Most serious Odense
atconvictin

All offonsos 52.7 mos. 55.2mos.
Violentoffenses 132.0 126.2
Properly offenses 34.3 32.5

Fraudulentolfonses 32.8 31.1
Othor property 37.9 36.5
Onjgotfonsos 62.2 67.8
PuDtic-order odanseo 38.9 3S.5
Regulatory offansee 47.2 42.1
Othorpublic-ordor 30.8 32.2

Guidslinnl

1988 1989 1990"
42.1 mos. 53.1 mos. 56.9 mos.
S3.0 83.2 86.7
14.5 15.5 16.4
13.1 13.3 13.4
17.7 20.S 235
56.8 70.7 77.4
19.0 24.7 26.1
23.4 22.3 21.1
18.6 25.0 26.8

Note: Tho number of guideline cases in 1988 was 5,500; in 1089,17.608; and in tho first hall of 1990,10,361.
T.e number of cases missing guideline designation h 1968 was 1,256; In 1989, 452; and in 1990, 95.
~Nexcludes nonguldoline cases in 1988-90. See table 2 for average sentences of all cases.

Includes a small number of cases sentenced under guidelines.
‘includes only cases terminated between January 1 and June 30,1990.

shorter, ﬁrison sentence on average: Irom
62 months In 1986 and 63 months In 1987
re-quideline), to 71 months In 1989 and
7 months in the lirst half ol 1990. (See
the hox on this page.)

Sentences to probation

From 1986 through the first half of 1990,
the proportion of offenders sentenced to
Probation (whether combined with prison
erms or not) declined from 63% to 44%
(table 5)." The sharpest decrease
occurred after 1988 and was especially
pronounced lor offenders convicted of
violent or drug crimes. In 1988, 33% of
violent criminals were sentenced to some
type of probation sentence; in 1990, 1%
Over the same span of time, the
percentage of convicted drug offenders
sentenced to probation went from 30%
to 17%.

The proportion of all offenders sentenced
to *straight” probation, without any term of
confinement, changed relatively little for
the population as a whole from 1986 to

Tha otlondors include only thosa sontoncod by tho
Federal district courts, excluding petty offenses.

Sentences Imposed on offenders of Federal drug laws and the prbon time the offenders serve

Congress and the Federal criminal jus-
tice system have placed a high priority
on the enforcement of the Federal drug
laws. This emphasis is evident in
prosecution and sentencing patterns, as
well as time served in prison. Between
1930 and 1990, the number of drug law
offenders convicted In Federal district
courts more than tripled, while the
number of nondrug convictions Increased
by 32%. The proportion of convicted
offenders sentenced to incarceration for
drug crimes also rose over this period,
from 72% in 1980, to 77% In 1986, to
30% In. 1990. For drug traffickers, the
likelihood of Imprisonment Increased
from 77% in 1980 to 83% in 1986, and
to 91% in 1990

The length of imposed Incarceration
sentences increased even more drama-
' Fadord Qrinrinel Gose Rrooessing, 19801989, with
Rammay Detalor 1990 ncJ-130526.

tically. The average sentence Imposed
on those convicted of drug crimes in
1980 was 47 months. By 1986, the
average had risen to 62 months, and by
1990, to 81 months.

The 1986 and 1988 anti-drug abuse laws
prescribed stiffer sentences and manda-
tory minimum incarceration terms for
Federal drug law offenders, especially
traffickers. The combined effect of these
laws and the sentencing guidelines has
been to increase the length of Incar-
ceration sentences actually served

by offenders.

Drug law offenders sentenced during
1990 under the guidelines will servo at
least 66 months in prison, on average,
and perhaps even more ii they lose
good-time credits (or not complying with
prison regulations. This represents a
sharp increase in time served. Drug

offenders released Irom Federal prison
in 1986 served an average of 22 months;
those released in 1990served 30
months, on average. Dispositions and
sentences reported for quideline cases
reflect only cases disposed of during the
study period. No guideline cases
requiring more than vh years from
charge to final disposition were included.

The courts are also imposing terms of
supervised release on most drug law
offenders sentenced under the guide-
lines. During the first hall of 1990, 87%
of all offenders sentenced for Federal
drug crimes were required to be super-
vised upon release from prison. Ninety-
one percent ol those convicted of traffick-
ing offenses were so required. The
average number of mm'ths *nbe served
was 49 for all drug citoiiwoia uc.nbined,
and 50 months for those convicted of
trafficking.



1990. In 1986, 44% of all offenders were
given straight probation sentences; in the
first half of 1990, the proportion had
ceciined to 38%.

A more dramatic change characterized the
usa of probation sentences in combination
with incarceration in guideline cases.
Wnereas about a third of all offenders
convicted of violent crimes received some
'Kind of sentence to probation In the pre-
go,oellne 1986-87 period, the proportion
caclined to less than a tenth of guideline
cases sentenced for violent offenses
during the first 6 months of 1990 (table 6).

Similar largo declines occurred for sen-
tences to probation for drug offenders
(from 40% in 1986 and 35% in 1987 to
11% in 1990) and public-order offenders
(from 72% in 1986 and 68% in 1987 to
28% in 1990). The decline in thG percent-
age of property offenders sentenced to
probation was somewhat less, from 76%
and 73% In 1986-87 to 56% In 1990. This
reduced frequency of sentences to proba-
tion reflects In part change In Federal law.
The Act prohibited Judges from sentencing
to both prison and probation except when
the guidelines recommend imprisonment
of at least 1 month but not more than 6.

"able 5. Offenders sontencod to Fodoral probation: Type of sentence,
ay year and offonse, 1986-33 and the first half of 1990

Vo6t sortour. otfanGO

atconviction 1986 1987

All often cos 625% 56.9%

ViolentoffonsoG 34.9 33.3

Property offonsos 75.8 73.0
Fraudulontoffonsos 78.8 76.1
Othor property offonsos 68.0 65.1

3rug offonsos 40.0 35.3

s,jblic-orcer offenses 72.2 68.4
Regulatory offonsos 7.7 76.1
Othorpublic-ordor offonsos 71.2 67.0

'fumborofoffandors

sentenced to probation 26.236 28.015

Porcontofoffondors sentenced to:

AnvoroDabon
1988 1969 1990* 1986 1087
54.6% 45.7% 43.9% 44.4% 38.5%
32.9 21.3 19.0 19.9 185
72.9 65.5 65.8 55.4 50.6
75.7 68.1 67.3 57.6 51.9
65.5 58.6 61.7 49.7 47.0
29.6 19.5 16.8 22.4 19.4
S5.9 60.3 58.4 55.5 51.0
74.0 68.7 67.3 63.8 80.6
64.4 58.8 56.3 53.9 49.1
23.659 20,488 9,513 18.621 17,614

‘includes straight probation and any combination of incarcorabon with probabon.
“includes only casos terminated botwoan January 1 and June 30, 1S90.

Table6. Offenders sentenced to any typo of Foderal probation: Pre-guldellne
1 and guideline cases, by year and offonse, 1SSS-39 and the first half of 1990

Porcontofoffenders

Mostsoriousoffonso

sentenced to probationl
Guidelino
atconviction 1986 1987 1988 1989 1990*
Violonloffonsos 35% 33% 16% 9% 9%
Propenyoffensos 76 73 49 47 56
Fraudulontoffonsos 79 76 46 48 57
Othor property offensos 68 65 54 46 53
Orugoffonsos 40 35 16 11 11
Public-order offonsos 72 68 29 29 28
Regulator/offonsos 78 76 F1 52 52
I Mumborofoffondors
j sentenced to probabon 26.236 26.007 1.684 5.410 3,821

Noto: Data for ‘othor public-order offenses* aro not prosonted because certain offenses included

in that category aro notcovered by tha guidelines. ‘Pubfic-ardor offenses,* however, roftacts all casos.
Overall, among guideline casos, 7.197 defendants wore convicted in 1988; 22.898 in 1989; and

14.075 in tho first half of 1990. Tho guidelino status could not bo determined for 1,591 casos In 1988;

584 in 1989: and 113 In 1990.

‘Includos straight, mixed, and split probabon sentences.

"Excludes nonguidelino cases in 1988-90.

“includes only cases terminated between January 1and Juno 30,1990.

Time served In prison

Most of the prisoners released during
1986-90 were sentenced to prison under
the laws in force before the Act’s provi-
sions took effect. Consequently, the U.S.
Parole Commission determined the time
of their release. After the U.S. Sentencing
Commission promulgated Its guidelines,
the Parole Commission adopted release
policies that reflected the sanctions
recommended by the guidelines. The
discussion that follows describes the time
served by prisoners released under this
transitional policy.

Siraigntofooalion only

ioea 1989 1890*
40.1% 37.3% 37.5%
20.8 16.5 15.5
52.6 52.4 55.0
53.3 53.4 55.2
50.6 49.6 54.5
19.3 15.1 14.2
52.5 51.3 51.2
S1.7 60.2 60.6
50.7 49.7 49.6
17,375 16.728 3.124



In calendar year 1990 Federal offenders sentenced for property, drug, or oublic-
Iwho wore released from prison far the first — order crimes. Convicted murderers who
time on a sentence imposed in a U.S. dis-  were released served an average of over
trict court had served an average (mean)  7years. Kidnapers served an average
of 19 months, which amounted to /5% of  of more than 8years.

"the court-imposed sentence (table 7).

Prisoners sentenced for violent offenses While violent offenders served longer in
~served an average tim of more than 4 prison than other Federal offenders, on
jyears, substantially longer than offenders ~ average they served smaller fractions of

Tablo 7. Prlsonora released from Federal prison In 1900: Avorago time sorvod

to first rolaoso and porcont of sentence served, by offonse

Number of Average
Most serious offonso prisoners time
ateonvicaon’ released sorvod
Alloffanaea” 25,591 19.2 mos.
Vlolentollonsaa 1,453 54.2 mos.
Murder 43 92.3
Nagligentir.anslaughtor 28 23.0
Asaault 401 45.0
Robbery 826 58.4
Rape 19 64.6
Other sax oifansas 87 34.0
Kidnaping 31 106.3
Throetsagainst the
President 23 25.8
Propartyolfonaea 5.354. 1G.3 mos.
Freuaulant property 3,899 15.1
Embezzlement 4C0 11.6
Fraud 2.797 15.2
Forgery 323 14.6
Counterfeiting 379 19.0
Other property 1,455 19.6 mos.
Burglary 79 27.2
Larceny 867 16.8
Motorvehicle theft 204 22.6
Arson 39 38.8
Transpoitationof
stolon property 168 28.3
Other 98 8.5
Orugoflenaoa 7,685 29.7 mos.
Trafficking 7.279 30.7
Possession and other 394 10.6
Public-ordoroffenaee 10.899 8.6 mos.
Regu'jtory offenses 477 18.2
Weapons 1,192 20.9
Immigration offenses 7,329 4.1
Tax law violations 449 12.0
Bribery « 79 115
Perjury 67 13.2
National defense 24 20.7
Escape 157 18.4
Racketeering and extortion 475 31.2
Gambling 2 8.3
Uquor 2 11.2
Mailor bansportof
obsconematorials 69 24.8
Traffic offenses 434 2.0
Migratory birds 34 7.3
Olhor0 109 13.9

Note: Includes prisoners first released after serving terms imposed by Fodoral district courts.
‘Excludes prisoners with lifo sentences and others whose sentence could not be determined,

“includes 195 prisoners whoso offense catogory could not be determined.

‘Avorago time sorvod exceedod the average sentonco bocause the sontenco was tho longest
single sentonco imposed but the ime-servod average includes tans tor all sentoncos.

Percental
sentence served

75.0%

64.8%

53.2
78.4
69.1
62.2
51.8
72.3
50.5

89.2

76.2%

76.7
82.9
76.0
73.5
78.0

74.8%
73.3
773
69.1
66.8

68.7
82.0

67.6%

666
87.7

81.0%

78.7
78.6
82.0
73.1
78.5
80.2
83.6
92.8
643
86.6
91.7

75.7
91.6
94.1
100.5

their sentences in prison. Overall, violent
offenders were released from prison after
serving less than two-thirds of their
maximum sentences; murderers and
kidnapers were released after serving
about half of their sentences.

When offenders are cate%prized by length
of sentence Imposed, within each category
violent offenders spent slightly longer In
prison than offenders convicted

of other kinds of offenses (table 8). For
example, violent offenders who were
sentenced to a maximum prison term of
2years served an average of 23 months
before release, while other offenders with
the same maximum sentence served
about 10% less, 18to 21 months.

On average, prisoners sentenced to less
than Lyear served nearly all of their terms.
A few exceedod their Initial terms because
they received sentences for crimes com-
mitted while in prison or for convictions
following the original sentence. Those with
2-year sentences served 83% of the
imposed term, those with 3-year sentences
served 72%, and those with terms of 8
years served 53% of the imposed term.
Persons sentenced to 10years served an
average of 48% of the maximum term
Imposed.’

*Those numbers may dllfor Irom those roportad by me
Bureau of Prisons becausa irioy ralar only to first
raloases prisoners sanloncod iri Federal district courts
tor violations trie U.S. Coda. Tho Buraau at Prisons
typically counts all parsons in its <jslody, inducing Siosa
rotumed a its custody far probation snd parola

violations, as waJ as some State, military, and District of
Columbia prisoners.
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sorvod shorter terms than males because
they were convicted of less serious
offenses and tended to have fewer prior
in general, offenders who were convicted ~ convictions.

atace 19or 20 served shorter prison

Offender characteristics

and time served

‘orms :han offenders over age 20 (table 9). Among offenders convicted of drug

“his cifference may reflect a number of offenses, foreign nationals served slightly
separate factors. Younger offenders are  longer sentences than U.S. citizens. In
ess likely to have prior convictions, and for contrast, noncitizens served much shorter

that reason judges ma% Impose shorter sentences than U.S. citizens for "other"

sentences on them. The law also allows  public-order offenses, including immigra-
soecisi sentences (orsome youthful tion offenses. Foreigners can violate

offenders. Female prisoners generally immigration laws simply by illegal entry,

Table S. Prisoners reloasod from Federal prison In 1980: Average time served
;o first release, by offence and sentence longth

Averaqo number of monttis served In orison

Ser.rence All Violonl Property Drug Pubtlc-orgar
moosed’ offenses  ortensos Fraud QUier offenses Regulatory Other
S mos. 6 mos. 7 mos. 6 mos. 7 mos. 7 mos. S mos. 7
12 13 13 1n 12 14 13 14
24 20 23 18 21 21 20 21
36 26 30 22 23 27 25 26
48 31 36 28 29 32 33
£0 38 42 33 38 39 40 39
72 43 51 37 41 43 41
34 48 58 40 46 . .
56 51 65 40 49 49 51
20 58 70 51 56 55 . 57

Note: Includes prisoners first released after serving terms imposed by Federal district courts. Excludes
crisoners with fife sentoncos. those whose sentence could not be determined, and prisoners forwhom
sifensa category could not be determined. The number ol missing cases was 3,769.

.. pewer than 20 cases.
‘Average time sorvod excoedod th. average sentence in some offonse categories bocauso 'sentence
mposea* rofors to (he longest single sentonco imposed, but erne-served avoragos include time for all

sentences.

Table 9. Prisoners released from Fodoral prteon In 1990: Average timo served
to first release, by offense and offender characteristics

Average number olmonths served in orison

Silencer Violent Prooeny Drug Public-order
cr.araclerisnc offonsos Fraud Other offenses Roqulalory Other

All offenders 54.2 mos. 51 mos. 19.6 mos 29.7 mos. 18.2 mos 8.1 mos.
Age

19-20 40.7 9.3 124 21.3 " 3.5

21-30 56.4 13.6 175 26.8 13.8 6.0

31-40 529 15.5 20.3 30.6 18.4 10.1

Ovor'40 54.6 16.0 22.2 33.9 1G.8 14.4
Six

Mole 55.1 15.9 20.9 30.5 18.7 8.3

Female 39.0 11.2 11.8 23.2 13.3 6.2
Ethnicity

Hispanic 52.9 12.0 20.8 323 16.2 4.7

Other 54.3 1S5 19.5 28.4 18.6 16.4
Nationality

J.S. 55.5 15.7 19.8 27.7 19.0 16.6

Other 33.9 12.3 17.0 34.4 15.3 4.8

nfete: Includes prisonors first reloasod after serving torms imposed by Fedorel district courts.
nctuces prisoners with 5la sentences and others whose sonienca could not bn determined.
Excludas prisonors lor whom offense category could not bo determined. The lumber ol cases
missing data on average time sorvod in 1990 was 195.

... Fawsr than 20 cases.

whereas U.S. citizens convicted of immi-
gration violations are often involved In

more Serious crimes.

For assault, robbery, immigration offenses,

and tax law violations, black offenders
served Ionger prison terms than white

offenders

table 10). In counterfeiting,

motor vehicle theft, requlatory offenses,

and racketeering and extortion,
offenders serve

time served might be mostly or

white

more time incarcerated
than black offenders. Racial differences in

entirely

explained by differences in sentences or
other Ie?al factors. For example, the 2-

year dif

erence for assault primarily

stemmed from a larger percentage of
blacks (55%) than whites (29%) having a

sentence of 10 or more years,

Tablo 10. Offondora roloaoad
from Fodoral prison In 1990:
Average time served to first rol
by race and selected offenses

Average numb

oaso,

er

of months served

inorison
Offonso White Black
Violent olfanaua
Assault 37.1 mos. 60.5 mos.
Robbery 55.6 65.0
Kidnaping 98.3
Property offense.
Embezzlement 10.9 mos. 10.3 mos.
Fraud 14.5 14.5
Forgory 17.6 16.2
Counterfeiting 19.9 ia6
8urglery 24.7 25.4
Larceny 17.1 113
Motor vehicle (holt 29.2 23.6
Arson 28.7
Transport olstolon
property 28.6 28.3
Othorproperty 9.9 8.3
Orug offenses
Trafficking 25.9 mos. 26.1 mos.
Possession 10.1 10.9
Public-ordsroflonooo
Regulatory offonsos  19.2 mos 17.6 mos.
Weapons 20.8 20.1
Immigration 4.8 10.6
Tax law 10.7 13.7
Bribery 10.7
Porjury 112
Escapo 15.9 18.1
Racketeering and
extortion 29.1 23.6
Mailor transport ol
obscene material 13.4
Traffic 23 21
Migratory birds 2.7 n
Other 18 -

Nolo: Includes prisonors first reloased after
sorving torms imposod by Fadnral district courts.
Excludes prisoners with lilo santsncos and othors
whose sontancB could not be dotorminad.
Excludas prisoners lor whom olfonse category
could not bo determined. In 1S90, 186 cases
wero missing race or offense of offender.

... Too fow casos for reliable estimate.
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Hispanic offenders, who could be of any
race, served prison terms similar to non-
Hispanics in all categories except immi%ra-
tion law violations, for which Hispanics had
a shorter average sentence.

Trends In time served

Offenders first released from prison in
1990 had served on average 29% more
time than those released in 1984 (table
11). Although the time served In prison
increased for every cffense category, the
largest increases were for regulatory
offenses (from 13 months in 1984 to 18
months in 1990) and for drug offenses
grfrom 22 months to more than 29 months).
he proportion of the sentence served

Prior to tlrst release from prison Increased
rom 69% In 1984 to 75% In 1990 (table
12). Overall, and for most Individual
offenses, the percentage of sentence
served increased the most In 1989 and
1990, as the earliest offenders sentanced
under the provisions of the Act left prison.
As mentioned above, these offenders were
not eligible for release to parole super-
vision.

Time served In nonguideline
and guideline cases

It Is too early to determine the precise
effect of tho sentencing guidelines on time
served In Federal prison. Relatively few
offenders sentenced to prison In guideline

TabloH. Offenders released from Federal prison: Average time served
to firstrelease, by offense and year of release, 1984-00

Average bmo served until first rolenso

cases have completed their terms, and
those released In 1990 who were sen-
tenced under the guidelines had received
a sentence of less than 3years.

The effect ol the sentencing guidelines can
be estimated, however, using the assump-
tion that the prisoners earn the maximum
permitted time off lor good behavior.
Prisoners sentenced under the guidelines
to Imprisonment longer than 1year are
awarded good-time credits. For each year
of the sentence a prisoner can receive a
credit of 54 days, unless the Bureau of
Prisons determines that the prisoner has
not complied satisfactorily with institutional
regulations during the preceding year.

Yoarof Numberof  All Violent ProDerrv Drug PutXic order
firstrelease releases’ offenses offenses Fraudulent Othor offenses Requlatorv  Other
1984 16.758 14,9 mos. 49.9 mos. 12.6 mos. 16.5 mos. 219 mos. 12.6 mos. 6.5 mos.
1985 16,606 14.9 49.9 123 17.3 21.2 14.9 6.4
1988 22.122 14.9 49.S 135 19J 221 15.9 6.0
1987 22.315 16.3 48.8 13.3 18.8 23.0 16.3 7.1
1988 22.022 18.7 54.2 14.8 21.0 252 18.3 8.5
1989 23.743 18,7 52.6 15.5 18.4 27.7 17.7 8.0
1990 25.591 19.2 54.1 15.1 19.6 29.6 18.2 8.1
Now: Includes only prisoners lirstroleasod after serving torms Imposed try Federal district courts.
‘Includes prisoners with life sentences, ihoso whoso sentence could not be determined, and the
following number of prisoners for whom offense caiogory could not be determined:
1984(403), 1985(609), 1986(522), 1987(355), 1988(220), 1989 (179), and 1990(195).
Tabla 12. Offenders roloasod from Fodoral prison: Percent of sentonco sorvod
to first release, by offense and year of release, 1984-90

Average percent of sentence served until firm [Please
Year of Numberof  All Violont Prooerty Drug Pubtreorder
lirstrelease releases offenses offenses Fraudulent Otner offenses Regulatory  Other
1384 16,751 68.6% 49.2% 67.3% 65.6% 58.4% 69.5% 78.2%
1985 16,581 69.3 56.1 68.4 682 59.9 68.0 772
1986 22.117 67.5 53.8 65.8 64.0 59.0 66.9 75.2
1007 22,312 67.9 £6.8 63.3 64.7 592 68.9 76.1
1988 22,013 66.9 57.6 67.7 65.6 58.3 67.6 76.1
1989 23.725 70.8 59.0 69.8 69.7 61.9 73.4 79.9
1990 25.574 75.0 64.8 76.7 74.8 67.6 78.7 81.1

Note: Includes only prisonors (tret reloasod aftor serving terms imposed by Federal district courts.
Excludes prisoners with a life sentence and those whoso sentence could not bo determined.



ney will serve su.bstantiall?; more time, on
average, than prisoners w

during 1990 (table 13). Offenders son-
:encso under the guidelines lor violent
offenses in 1990 will serve 74 months In
prison on avera?e, compared to 54 months

lo

drug offenders sentenced under the

These differences between the time served
by those released in 1990 and tha time
expected to be served by those sentenced
under the guidelines in 1990 may reflect
not only changes In the sentencing laws
but also differences In offense an

offender characteristics of the two
populations.

prisoners sentenced under the guidelines
luring 1990 receive full good-time credit,

0 were released

r offenders released In 1990. Federal

Supervised release

guidelines will serve 66 months in prison,

comcared to 30 months for prisoners
releaseed in 1990. Those convicted of
nonfraud-related property offenses and
requlatory public-order offenses will serve
the same time as their counterparts in the

i

terms (12 months as opposed to 15
mcnibs served by those released In 1990).

As part of the broader reform of Federal
sentencing procedures, the Sentencing
Reform Act of 1984 eliminated the U.S.
Parole Commission's authority to release
anoners in advance of tho time imposed
y the court. The Act did provide for
‘supervised release," a period of time
during which prisoners would be under
supervision in the community. The

ast, on average, while those convicted of
auc crimes will serve slightly shorter

Taolo 13. Time served by prisoners first released In 1990 and estimatod time to bo
servod by prisonors sentenced In guideline cases during the first half of 1900,
by offense

Estimated time mat
prisonors sanloncod
during tho firsthnlfof 1930

Time sorvod by

Most serious offense prisoners released

aicsnvicbon during 1950 are expected toserve'
Violont ollonsoe 54.1 mos. 74.0 moe.
Property offonnoe 16.3 14.6
rrauduleniotfansoc 15.1 12.0
Other property offenses 19.6 20.5
Drug ollonsoe 29.S 66.1
Pubilc-ordoroffenses 3.6 22.8
Roguiatory offensos 18.2 18.5
Otherpubfic-ordoroffenses 81 23.4
Nurreorof prisoners 25.591 10,361

Note: Tho number of prisonors roleosod during 1990 for whom offanso6 could not

bo classified was 195.
'Assumes that all prisonars sentenced under the provisions of the Sentencing Roform
Act of 1934 will earn the maximum amount of time off for good behavior.

Table 14. Offenders sentenced [N guideline cases during tho first half of 1990:
Percent sentenced lo supervised release and time to serve under supervision,

by offense

Prisoners santancod inguidelinocases. 1990
Percentsentenced Averngolongth
to supervised release ol supervision

Most serious offense
atconviction

AHoffonsos 68.9% 42.1 mos
Violentoffenses 88.7 40.6
Prooorty offenses 40.0 31.8

rrauoulontoffenses 39.1 31,2
Othor property offenses 42.1 33.1
Drugotfonsos 36.5 49.2
Puolic-ordor offenses 63.9 30.5
Roguiatory offonsos 41.4 28.3
Othor public-order offenses 68.7 30.8
Mumberof cases sanloncod
«0 suDarvisod release 9.967 9.967

sentencing jud?es must specify the length
of supervision for such a release, Ilitis
pan of a sentence. Under the old system
of parole supervision, released prisoners
were required to be supervised Inthe
community by Federal parole officers until
tho expiration of the court-imposed
maximum sentence.

Judges are not required to impose
supervised release. If they choose to do
50, judges can sentence offenders to a
term within a permitted maximum — up
to Syears for those convicted of the most
serious felonies. The declared purpose of
this change in law was to have the courts
allocate resources for community super-
vision to only those offenders who were
thought to require supervision, rather than
to all persons who were released before
their sentences expired.

Sixty-nine percent of a'l persons sentenced
under the guidelines during the first half of
1990 were reﬂuired to serve terms of
supervised release after prison (table 14).
Violent offenders (89%?< and drug offenders
(87%) were the most likely to have a
supervised release; public-order regulatory
offenders (64%) and proFerty offenders
(40%) were the least likely.

The average time to be served under
supervision in the community after release
from prison, by ail offenders so sentenced,
was 42 months. The longest average
supervision terms were imposed on per-
sons convicted of violent crimes, especially
murder (39 months), robbery (44 months),
kidnaping (52 months), and drug trafficking
(50 months).

Congress gave Federal courts the author-
ity to extend terms of supervised release
UP to the statutory maximum number

of months and to terminate supervision
early. The courts may also revoke super-
vision for violations of the terms and
conditions of release and send offenders
back to prison.



lethodology

bt Associates Inc. calculated the tables

I this report lor the BJS Federal Justice
etatistics Program (FJSP), based on data
rovided to the FJSP by Federal agencies,
he Administrative Office of the U.S.
tourts and the Bureau of Prisons provided
le source files for this report.

iecause some judges contested the
onstﬂuﬂonahtg of the Aa, a small propor-
on of cases that were eligible lor sentonc-
ig under the Pmdelmes were sentenced
nder the old faw. InJanuary 1989 the
iupreme Court upheld the Act's constitu-
onality in Mistrettav. U.S., Mo. 1989, 109
J.Ct. 647,448 U.S. 361.

ffenders sentenced under the old law
rior to Mistretta are excluded from tables
f guideline cases. Also excluded are
ffenders whose cases combined offenses
ommitted both before and after the
ffoalve date of the Aa. The term
uidellno cases refers to all other offenders
rhose offenses were committed after the
ffealve date of the Aa, regardless of
/hether the imposed sentence aaually
lwithin the guideline range.

e classification of offenses is based
rimarily upon offense codes established
y the Administrative Office of the U.S.
ourts. Offenders are classified according

their most serious charge at conviaion.

entences to Incarceration Include all
prisonment terms of longer than 4 days,

egardless of whether this term was
ncurrent or consecutive with

period of probation, a fine, or any other
ndltion.

e average length of imprisonment
entences for tables 2and 4 includes onl
ffenders who received sentences limite
"an imposed maximum term and
xcludes offenders given a life sentence
ra death sentence. The statistic

ulated is the rnean value of the
axlrnum term to be served, considering
Iconsecutive and concurrent sentences.

tables 1and 2 preliminary data for 1990
e based only on transactions recorded
rior to April 1, 1991

ntables 3and 4, data from the Federal
robatlon Sentencing and Supervision
'ystem files are used for the 1983-90

mit U.S. GOVERNIVENT PRINTING OFFICE: 192—3 12 - 310/ 600 10

period because they Indicate whether
offenders were sentenced under the
guidelines.

In tables 5and 6, data from Federal
Probation Sentencing and Supervision
System files are used because they
indicate whether offenders were sentenced
under the guidelines. The tables may

not correspond to those in other Federal
Justice Statistics Program (FJSP)
publications, which present the same
categories from other source files.

Tables 7through 12are computed from
data that the Bureau of Prisons supplied to
the FJSP. Prisoners are classified
according to the offense assodated with
the longest sentence actually imposed.
Offense categories are bhased on
combinations of offense designations used
by the Bureau of Prisons. They are similar
to the categories in other tables, but may
not be directly comparable.

Tables 7 through 12 Include only Prisoners
committed by U.S. district courts for
violations of the U.S. Code. Other
prisoners, such as probation and parole
violators, and other types of offenders,
such as those from the military, District of
Columbia, or States, are excluded. Unlike
BJS publications concerning State
prisoners, which exclude prisoners serving
sentences under lyear, tables 7 through
12include Federal prisoners who received
sentences of any length. Offenses for a
few offenders could not be classified; these
offenders are excluded from the tahles.

Time served is the number of months from
the prisoner's arrival into custody of the
Bureau of Prisons until first release from
prison, plus any jail time served and
credited. The calculation Is the same as
that currently used by the Bureau of
Prisons, but the population to which the
c%lculation is applied differs, as discussed
above.

In table 13 estimates of average
incarceration time to be served by those
sentenced durin% the first half of 1990
were computed by assuming that offend.'--
sentenced to a term of 1year or less
would serve their full court-imposed term,
while those given a sentence that
exceeded 1yearwould receive the
maximum amount of time off permitted for
good behavior (good time) and would
thereby serve 85% of their imposed term.

This Bureau of Justice Statistics
Special Report was prepared bK
Douglas McDonald and Kennet
Carlson of Abt Associates Inc. Thev
were assisted by Jan Chaiken,
Frederick DeFriesse, Karen Rich.
Irma Rivera-Veve, Laura Evers, Paul
Scheiman, and Mila Ghosh. Carol
Kaplan, assistant deputy direaor,
reviewed this report, and Tom Hester
edited it. Marilyn Marbrook, Tina
Dorsey, Jayne Pugh and Yvonne
Boston produced the report.

June 1992 NCJ-134727

Tho Bureau of Justice Statistics is a
component of the Office of Justice
P'ograms, which also includes the
Bureau of Justice Assistance, the
N.Mlonal Institute of Justice, the Office
of Juvenile Justice and Delinquency
Prevention, and the Office for Vlalms
of Crime.



Bureau of Justice Statistics
reports

Sue order form on last page

Ri. «.(3July 1992

Cell lotl-Irce 800-732-3277 lo order BJS
c-'jri's -0 be added lo one oltne BJS
«tjttl ‘g lists, or to speak lo a reference
5c-' ..liisi in statistics al the Bureau 0|
JUStICe Statistics Clearinghouse.
‘.V-.:cnai Criminal Justice Reference
Service, Box 6000. Rockville, MO 20850.
ZY 'rugs and crime data, call lhe Orugs
| C‘r'ime Data Cenler &Clearinghouse.
IC 'l Research Bivd.. Rockville. MO
.’5:0. Toll-free 800-666-3332.

quaintains these mailing lists:

n law enforcement reports

< dugs arid cnme data

« Js.stice exoendilure and employment
* Whue-coilar crime

* National Cnme Victimization Survey
annual)

nC../recitons (annual)

* C.urts (annual)

* Pnvacy and secunly ol criminal histories
ano criminal justice information policy
* Federal statistics (annual)

« BuS Bulletins and special reports

* Saurcecook ol Criminal Justice
Statistics .annual)

Single copies of repons are free: use
NCJ numoerlo order. Postage and
handling arc charged lor bulk orders
01 Jingle reports. For single copies ol
multiple titles, up to 10titles are (ree;
It-io titles S10; more than 40, S20:
libraries call for special rates.

P'.jpiic-use tapes ol BJS data sets

sue sin.er chminal jusiice data are
available irom ihe Naiional Archive

:f Criminal Justice Dala (lormerty
CJAIN), 3 0. Box 1248. Ann Aroor. Ml
48106 (toll-free 800-999-0960).

National Crime Victimization
Survey

Criminal victimization in me U.S.:

1991 preliminary (pressrelease).
NCJ-137218, V92

1990 (linal). NCJ-134126. 2/92
1973-88 trends. NCJ-129392. 7/91
1989 (linal), NCJ-129391. 6/91

Ohms victimization In city, suburban,
jnd rural areas. NCJ-135943. 6/92

School cnme, NCJ-131G45. 9/91

Teenogo victims. NCJ-128129. 5/91

Femnle victims of violent crime,
NCJ-126826. 1/91

The Nolion's two crimo moasures: Uniform
Crime Reports and Ihe National Crime
Survey. NCJ-122705. 4/90

Redesign ol Iho National Crime Survey.
NCJ-111457. 3/89

The seasonality oi crime victimization.
NCJ-111033.6/88

BJS Bulletins
Crime and lhe Nation's households, 1990,
NCJ-136950. 7/92
Criminal victimization 1990, NCJ-130234.

10/91
Tha crime 0| rape. NCJ-96777. 3185
Household burglary, NCJ-96021. 1/8&
Measuring crime, NCJ-75710.2/81

3JS soocat repons

Handgun crimo victims, NCJ-12C559, 7/90

alack victims. NCJ-122562. 4/90

Hlsoanlc victims. NCJ-120507, 1/90

The redesigned National Crime Survay:
Sclecled now dala. NCJ-114746. 1/89

Motor vehicle then. NCJ-109978,3180

Elderly viclims, NCJ-107676. 11/87

Violent crimo trends. NCJ-107217. 11/87

Ronoery victims. NCJ-104638. 4/87

Vioienl crime by strangers and non-
slrangers. NCJ-103702. 1/87

Prevenilng domestic violence against
uomon. NCJ-102037. 8/86

Crime prevention measures. NCJ-100438.

V&6

The use ol weapons In committing
crimes. NCJ-99643, t/06

Tteoorilng crimes o ire police.
vCJ-99432, 12/85

The economic cost of crime lo victims.
NCJ-93450, 4/84

Expenditure and employment

Jusiice expenditure and employment
1990 '9JS bulletin), NCJ-135777. J/92

Justice variable pass-ilirough data. 1990:
Anti-drug abuse formula grams (BJS
technical report), NCJ-133018. 3/92

Justice exFendlture and employment:
1988 (lull rooort), NCJ-125619. 791
Extracts. 1984. 05. '35. NCJ-124139. 3/91

BJS lecrmcai recons
New dircclions (or NCS. NCJ-t 15571. 3/69
Series crimes; Report 0l a Held test.
NCJ-104615. 4/87

Crime and older Americans inlorination
package. NCJ-104569. 5/87. SIO

Victimization and lear 0l crime: Wor'd
perspectives. NCJ-93872. 1/85. 39. IS

The National Cnme Survey: Working pape:s.
Current and historical perspectives, vol. I.

NCJ-75374, 8/32 C ou rts
Methodology studies, vol. I. .
NCJ-90307. 12/84 BJS bulletins

Prosecutors in Stale courts. 1990
NCJ-134500. 3/92

Pretrial rulease 0 felony defendants. 1983.
NCJ-127202. 2/91

Felony sentences in Stale courts. 1988.
NCJ-126923. 12/90

Criminal defense t0r the poor. 1986.
NCJ-112919. 9/88

State lelony courts and lelony laws,
NCJ-106273, 8/87

Tho growth ol appeals: 1973-83 trends,
NCJ-96381. 2/8S

BJS special rep?ns

Recidivism 0l felons on probation,
1986-89, NCJ-134177.

Felony case processing In Stale courts,

Corrections

BJS bulletins and soec.n noons

Prisoners In 1991. NCJ-134729. 5/92

Capilal punishment 1950. NCJ-1316-18. °/9I

Prisoners In 1990. NCJ-129198. /01

Women in prison, NCJ-127991. 4/91

Violent Stale prison Inmates and their
viclims, NCJ-124133. 1790

Prison rule violators. NCJ-120344. 12/D

Recidivism ol prisoners released In 1983.
NCJ-116261. 4/89

Orug use and cnme: Slate prison inmate
survey, 1986. NCJ-111940. 7/88

Time served In prison and on parole, 1984.

NCJ-108544. 12/87
Profile ol Stale pnson inmates. 1965, 1986. NCJ-121753, &/0.
NCJ-109925, Felony case-processing lime. NCJ-101985.

imprisonment In lour countries,
NCJ-103967. 2/87

Population deng()/ in Slate prisons.
NCJ-103204, 12/86

State and Federal prisoners, 1925-35,
NCJ-102494, 10/

Prison admissions and releases, 1983.
NCJ-100582. 3/86

The prevalence o( Imprisonment.
NCJ-93657, 7/85

Correctional populations in (he United
States:
1990. NCJ-134946, 7/92
1989. NCJ-130445. 10/91
Census 0! State and Federal correctional
facilities, 1990, NCJ-137003. 6/92
Prisons and prisoners in the United States.
NCJ-137002. 4/92
National Corrections ngorting Program:
1988. NCJ-134929. 4/
1987. NCJ-13492B. 4/92
1986. NCJ-132291.2/92
Race of prisoners admitted to State and
g/ebcieral Institutions, 1925-86. NCJ-125618,

Felony sentencing In 18 local jurisdic-
tions. NCJ-976B1. 6/85

Tho prosecution ol lelony arrests:
1988. NCJ-130914. 2/92
1987. NCJ-124140. 9/90

Felons sentenced lo probation In Slate
courts, 1986. NCJ-124944, 11/90

Felony defendants In large urban counties,
1988. NCJ-122385. 4/90

Protlle ol rclons convicted in Stale courts,
1986. NCJ-120021. 1/90

Sentencing outcomes in 28 lelony courts.
NCJ-105743, 8/87

Felony laws of the SO States and tho District
ol Columbia. 1986. NCJ-105066, 2/88,
514.60

State court model statistical dictionary:
Supplement. NCJ-9B326. 9/85
1st edition. NCJ-62320. 9/80

Privacy and security

Criminal justice information policy:

Report ol Ihe National Task Force on
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Reporting. NCJ-135836, 6/92
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BJS Implementation status report,

NCJ-134722. 2/92
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purchase firearms. NCJ-12B131. 3/91
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criminal history record Information:
Audit guide, NCJ-133651.2/92

Forensic ONA analysis: Issues.
NCJ-128567, 6/91

Statutes requiring use ol criminal history
record Information, NCJ-129896. 6/91

Survey ol criminal history Information
systems. NCJ-125620. 3/31

Original records 0 entry. NCJ-125626.
12/90

Strategies lor Improving data quality.
NCJ-115339, 5/89

Public access lo criminal history record
information. NCJ-111458. 11/83

Juvenilo records and recordkeeping
systems. NCJ-112815, 11/88

Automated fingerprint Identification
systems: Technology and policy Issues.
NCJ-104342. 4/87

Criminal juslico 'hot* Dies. NCJ- 1018S0.

Historical statistics on prisoners In State
and Federal institutions, yearend 1925-86.
NCJ-111098. 6/83

Census of jails and survey of jail
Inmates

BJS Bulletins ana SDeaal reoons

Jail inmates. 1981. NCJ-134726. 6/92

Women In jell, 1989, NCJ-134732, 3/92

Orugs and Jail inmates. NCJ-130836. 8/9!

Jail Inmates. 1990. NCJ-129756. 6/91
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NCJ-129097. 4/91
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NCJ-121101, 2/90

Drunk driving. NCJ-109945. 2/83
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Summary and methodology, vol. I.
NCJ-127992. 3/91
Data lor Individual Jalls In ihc Northeast,
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NCJ-130759-130762. 9/91
Census of local jails, 1983: Oata lor
individual jails, Northeast, Midwest, South,
West. vols. I-IV. NCJ-112756-9, 11/88
Selected findings, methodolo
tables, vol. V. NCJ-I 12796.

Probation and parole

BJS bulletins ana special reports
Probation and parole:
1990. NCJ-125833. 11/91
1989. NCJ-125833. 11/90
Recidivism of young parolees,
NCJ-104916. 5/87

%mmary
8JS/SEARCH conference proceedings:

National conference on Improving the
quality ol criminal history Information:
NCJ-133532. 2/92

Criminal juatlce In the 1990's: Tho future
ol Information management,
NCJ-121697, 5/90

Juvenile and adult records: One system,
one record? NCJ.114947, 1/

Open vs. confidential records,

Juvenile corrections NCIL 13560, V88 .
. . . Compendium ol Stale privacy and security
Children in custody: Census of publicand  |egislation:

1992. NCJ-137058. 7/92
1992 lull report (1, 500 pp. microlicno 52.
call lor hard copy pnee. 7/92

private juvenile detention, correctional,
and shelter lacillllos. 1975-85, NCJ-1t4065.

6/89
Survey ol youth In custody, 1987 (special
repon). NCJ-113365. 9/88

Law Enforcement Mana?ement
and Administrative Statistics

BJS Bulletins and ipeo.il reoons )
Drug enforcemenggg police and snerilts'
departments. 1990. NCJ-134505. 5/92
State and local police departments. 1990.
NCJ-133284. 12/91
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Police departments in large elites. 1907.
NCJ-119220. 3/89

Profile ol Slate and local law enforcement
agencies, 1987. NCJ-113949. 3/69
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Orugs and crime tacts:
1991, NCJ-134371. 7/92
1990. NCJ-128662. 8/91

Slate drug resources; 1992 national
directory. NCJ-134375. 5/92
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on illegal drug and alcohol abuse.
NCJ-132582, 10/91
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Federal justice statistics
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1989. NCJ-134730. 5/92
1988. NCJ-130474, 1/%2

Federal criminal case processing, 1980-89,
with preliminary data lor 1990.
NCJ-130526. 10/91

The F.deral civil lustlce system (BJS
bulletin). NCJ-104769, 3/87

Federal offenses and offenders

BJS special rooons
Federal sentencing In transition, 1966-90.
NCIJ-134727. 6/92
Immigration offenses, NCJ-t245]6. 3/90
Federal criminal cases, 1980-87.
NCJ-118311. 7/89
Drug law violators. 1980-36. NCJ-111763.

Pretrial release and detention: Tho Ball
Reform Act 0] 1984. NCJ-109929. 2'88
Whilo-cullar crimo. NCJ-106876. 9/87
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Forgery and Iraud-related offenses In 6
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International crime rates. NCJ-110776. S/83
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programs, NCJ-134644. 3/92
Perestroika and tho Procuracy: The chang-
ing rols ol the prosecutor's office In the
former USSR (BJS discussion paper).
NCJ-134501.3192
Sourcebook ol criminal Justlco statistics,
1990, NCJ-130580. 9/91
Violent crime In the United Slates.
NCJ-127855. 3/91
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Bibliography. TB0030013. 5/S0. 517.50
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Microfiche library. PRO30012. 10/86, 5203
Bibliography. TBO30012. 10/80. S17.50
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U la not on »him nf (lie emu I'm (lisnc-
lion lo ivnki* imhlimUoii milnly *n (In'
foniinl cltnijp;.* nnd cmwhlloii. Snydor v.
Stole, -fl0O P.2] t2 (Alaska 19721

Hip prolintinner nmy i»ul complain if lie
linn hren Riven ninplt? uppniliniity In up*
pror I»efore lin* emul impiwinil tin* sen-
iriko, mill lie Imn Inn'll pormillml lo uuu-
Ji;il In* npcuKiitimi in timiits nj;oin*n liim
nml tlii'ie litas been no nbuso of ilim ifliuu
on llie pnrl of Ihe rouil. Snyder v Sinle.
iG1'2d 02 (Alnskn 19721

Where lhc pioiunh for lhe levoenlimi of
Ihc Fenlenre is hnsed upon lhe violation of
conditions of the probation wliirli mnuunl.
in themselves, to a rrline, is il nrceesmy,
holme a hcnriitR on the revocation of lhc
suspended sentence limy he held, that tho
piohnlfoner must he tried mid convicted of
lho crime nllep.odv Summary lieminps
upon the levmnlinn of a suspended sen-
tence have hern upheld Whnl is leipiiied
ill such hem iups is the exmrise of coti*rh
cutions judgment, and not nihilraiy ac-
tion; that tinldisnelion of the until lias

(udInteral refeienveM. — Appealabil-
ity of order suspending imposition m exe-
cution of sentence. 61 Al.Kith 919

mil been ninisud; ami that the fnctn re-
vntinl ol the heminn nnlinfy the court
Unit the imiililiratioii or rcvncation of the
sentence, m a pnrl thereof, will serve the
ends of justice. Snyder v. Stale, -19G P.2d
N5 (Alaska 1972).

Where the prnutnlH fur the revoca-
tion of tho sentence in linscd upon (ho.
violation of eimdiliotiH of the proba-
tion u'lik'li oiooont, in themselves, to n
orline, it h not necessary before a homing
on (lie invocation of the eunprmled non-
lence may he held Hint Ihe probationer
must In* lilrd and convicted of the crime
nlloped. .Stale v. UeVnc, fiCO P.2d 12
|Alaska 1977).

I'rulmtion can he revoked on tho ba-
sis of ii conviction which Is on appeal
nnd therefore not yet final. Alexander v.
Sinle, fi7fl P.2d 691 (Alaska 1978).

A conviction, with the nltcndaut const!-
lulianul snfeyunrds, constitutes sufficient
>jud cnuse™ to find that conditlnns of pro-
bation Imvc hern violnled nnd Hint proba-
tion should he revoked. Alexander v.
Slate, 678 \2d 691 (Alaska 1978).

Sue. 12.55.085. Suspending imposition of sentence, (ti) Except

us provided in 111 ol' this section, il' il. iippeurs tluiL there lire circum-
slonces in miligalinn of the punishinenl, or that the ends of justice
will he served. Ihe court luuy, in its discretion, suspend the imposition
ofsentence and may direct that the suspension continue for n period of
time, not exceedini? the maximum term of sentence Hint nmy he im-
posed, and upon lho terms and conditions that the court determines,
and shall place the person on probation, under tlie charge and supervi-
sion of Ilie probation ollieor of (lie court during Ilm suspension.

) Al any time during tin: probationary term of the person released
on probation, 1l probation olliecr may. without warrant or other pro-
cess, leanest the person so placed in the officer's care and bring the
person before lhe court, 01 lhe court may, in its discretion, issue n
warrant for lhe leanest of lhe person. The court may revoltc nml
terminate the probation if lhe interests of justice require, ami if the
court, in its judgment, has reason lo believe that the person plnced
upon probation is

11) violating the conditions of probation;

(2) engaging in criminal practices; or

8125505 Cewe ofF Ulimirall, Fad—auti= (S =S

(8) violating an order of lho court to pnrticipnlc in or comply
the trcnlmenl plan of n rehabilitation program undet
12.55.1)I15(n)(1V).

(c) Upon the revocation nnd termination of the probation, the
inny pronounce sentence nt any time after the suspension of (In
lence within the longest period for which the defendant might
lieen sentenced, subject to the limitation specified in AS 12.55.0

(il) The court may nt any time during the period of probation r.
or modify its order of suspension of imposition of sentence. IL m
any time, when the ends ofjusiice will be served, and when the
conduct nnd reform of the person held on probation warrant il, |
nnlc the period of probnlion nnd discharge the person held. If the
has not revoked the order of probation nnd pronounced 9ontenci
defendant shall, nt Ihe end of the term of probation, he disehnrg
the court.

(0) Upon the dinchnrgc by the court without imposition of sent
the con. | may set aside the conviction nnd issue lo the person a <
cate to Hint effect.

(f) The court may not suspend the imposition of sentence ofa p.
who

(1) is convicted of a violation of AS 11.<11.<110 — 11.<11.<155

(2) uses a firearm in tho commission of the offense for whicl
person is convicted; or

(u) is convicted of a violation of AS 11.41.210 — 1Il.41.2f
11.41.510 — 11.41.530, and the person has, within the 10 years
ceding the commission of the offense for which the person lias
convicted, one o> more prior convictions for a violation of AS 11.-
for a violation of a law in this or another jurisdiction having sub.
tially similar elements to an offense defined in AS 11.41; for the
poses of this paragraph, a person sh ill be considered to have a
conviction even if that conviction has been set aside under (e) ol
Boclion or under the equivalent provision of the laws of nnclher j
diction. (8 1ch 50 SLA 1955; am § 2 ch 32 SLA 1979; run 88 1, 21
SLA 1988; am § 2 cli 188 SLA 1990; nm 5 1 ch 196 SLA 19

Crors references. — For restrictions mlone 23, 1990, divided subsection Il
on ouspending imposition of sentence, Bee  two sentences nml in llie present f
AS 1250.12.3(0 nnd (g). seiilence, ntlded tlic pnrngrnpli (I1 n

Effect of nmendmcuts. — Tlic 10BB  designations, substituted imrngrnp
nmeudincnt added nobncctinn (0 nnd, in  for “or lins become nbnndoncd lo im[
subseclinn In), added "Except ns piovidcd  nssncinleo, or n vicious lire,” nnd
in (0 of Ibin section” nt the beginning nnd  grommnticnl changes.
substituted "lbnl" for "wbicli" twice. Tile second 13%1 amendment re

The firot 19911 nmomlrncnt, effective  subjection (ft
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A Jir<itifilloMitr cmii mil Malm hull un-
der lint piolintlan illiilillch, lliin ncrlinn
mu) AS 12 GO.110, ninn* liuy fuil hi men-
tinn linil. Marlin v. Sinle. 517 1*2(1 13R!)
(Aln.oltn  1074).

Applied in llnirinnn v Sinle, 401 N\2d
044 (Alintku 1905); Spann v, Sinle, 511
IiM 100 (Alnnkn 10701; Cult v Slide. Gil
P.2d 105 (Alaska 10701: While v Sinle.
G20 P.2tl 420 IAlnskn 1071); donen v.
Slide. m48 P.2d Ofdl (Alnakii 1070); An-
diewK v. Sinle. 552 P.2d Ifd) (Alnskn
1070); Tlinmnn v. Slide, 500 P.2d G0
(Alaska 1077); llniieyrull v. Sinle, GO
P 2d 005 (Alnnkn 1070); Deni v. Sinle. 507
P.2d 740 (Alnpkn 1078); liilheil v. Slide.
508 P.2d 87 IAlnskn 1070); Unlit v. Slide.
008 P.2d 00 (Alnskn JIMO); Dunk v Sinle,
010 P.2d 15 lAlnskn 1000); Kdwhi v
Slide. 702 P 2d 400 (Alnskn CI. App.
1088).

Quail'd in llulliines v. Slide, 511 P.2d
1202 (Alnskn 1070);1&imlus v. Slide, 000
P.2d 300 (Alnskn

(Mleil in Wnrek v. Sinle. 500 P.2d 751
(Alnskn 1075); Tiiylnr v. Slide, 50) P 2d
1210 (Alnskn 1077); S/.eialien v. Slide.
572 P.2d 00 IAlnslui 1077); Hire v. Slide.
500 1'2d 410 (Alnnku 10701 liilheil v.
Sinle. 500 P 2d 07 (Alaska 1070); l.uik v.
Sinle, 000 I'2d 500 (Alnskn 1080);
Nielsen v. Sinle, 027 P 2d 1077 (Alnskn
1081); Munis v. Slide. 000 P2d 10
(Alnskn 1081); Miller v. Sinle. 020 P.2d
540 (Alnskn CII App. IOMII; l.nctpiemonl
v. Slide, 044 P.2d 050 IAInskn IM App.
10821

Il. AMKNDM15NT OI* SttNTICNCK.

Severity of mI];Inid punlislimenl mny
not lie ineiensed. - A mini tines iml
Imvc 1In? power In niiiend n seiilence in n
innitiier which wtnild incieiise lhe seveiily
nf (he punisliiiteiil nrij;itutlly imposed
?'host; v. Sinle, 470 P.2d 007 (Alnnkn

There is uu nulhntily iindei Alnskn Inw
which pelmils n emul, when ptuhidiim is
levnked. In impose n lixed senlence, re-
quite lhe dcfc-minul In serve (Iml pen*
lence, nml limn pinrc llie delemInnl nil mi
additional pelhid uf piiihidhni Ihlhtwinp
sei vice nf Ihn sentence Ciiiiurn v Slide.
570 P2d 55 (Alnskn 107)11

htcien.se in ininiiiiuin period nf In*
citrt'criiliitit. — An inctense in lhe mini
mum period nf incnrceinlhnt inpiiied be-
fore hucniuilig elifphle liir puinlu is Ht ill -
erensu in lhe senlence Nelsnit v. Slide.
017 P.2d 502 (Alnskn IMill

A pfuhnlinlt levuiidhm mdei whiih in-

rinniieil The minimum pt'iiiid (hut n defcn-
thud must upend injnll vinhded hin double
jenpurtly ilj'lds nn well nn (tie cnminnml of
AS 30,05 071)Ih) (lull Ihe court upon rcvo-
cnlinit of pfidtidiuii mny order Ihe defen-
dant In seive lhe senlence mifpiinlly im-
posed, th n lessoi senlence, bill lint n
piridcl tine. Nelson v. Sinle, 017 P 2d 502
(Alnskn 1081)

An nmeiuled seiilence replnrinp the
inilinl lemt uf luipiisonment with em-
ployment nqn fire fifjhtcr, pn (lint ench
day npeiil working would ho cnnnhlered
(lie equivalent uf n day spent in jnil, would
luive been well within lhe power accorded
In n r.cnlencinp mnpisinde under Alnskn
law. tOmse v. Slide, 470 P.2d 007 (Alnskn
1071)

An amended senlence cmmitimd In have
lepinced lIn* inilinl let in nf imprinnitmenl
by emphiynienl as n Hre flgldcr would
have been in eflocl nimilnr In n woik le*
lease Thus, llie amended feidencc would
have meant llud each dny npenl working
wuulil lie cansidctud lhe equivalent of n
dny spent in jnil. (Mtnso v. Stole, 470 P 2d
007 1Aim kn 1071).

Alt itmeitded Hiutlence which merely
defers impi imminent while tlic tlefen-
dnid is in lhe nisiinly nf n peison nnmed
in lThc amemlc | Fcidence, would he unlaw-
ful and void under lhe rule Ilinl n court
tines uni lum* lhe power lo nmeud n sen-
lenre in n manner which would incrcnso
llie seventy of Ihe punir.hmenl originnlly
imposed (Minsu v. Slide. 170 P.2d 007
lAlaska 10711

Judge™ mudifitmliun uf ncnlcneu not
violative of dimldc Jeopardy provi-
sion. .Imlpe nitvrisiphl In not liupnsinp
«ai.gpeinled lime in roiijjoncthm will* Ihc
Iwa-yem piuhaliuu wn9 an obvious onor
and niadilirnlinn nf IlIm sentence, mo-
jiienln nflet impMsitiim, lo Include sus-
pended lime, did mil vjalide constitutional
prohibition of double jonpnidy. Dcntler v.
Slate. litil P2d ](08 (Alnnkn CI. App.
10801.

(luireetiuu of urul Keuleiicc permis-
sible. eeWiInili*no nml senlence ns nii|*-
nnlly pntmiunced suspended two yems nf
iinpiisnimieid without piovidiig* for nay
period u( pitilmlimi whninnever, lhe nnd
neuluiire was obviously iucnmplele when
litsi piuiunirired nnd thcicfure not menu-
ini'fully impuseil; roll eelinn uf the m Spi-
nal senlence was permissible under (he
ciicuntsiiiin-en l'ipm*ina v. Sinle, GIIO
N\2d 5)2 IAlaska 10MD

IDS
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Ill. CONDITIONS OF I'llOnATION.

Till* nectlon provides for Hip Imposi-
tion of conditions of probation. Snyder
v. Stole, 490 P.2d G2 (Alnnkn 19721

Fines. — Sentencing court mny impose
n fine nn n condlllon of probation upon a
defendant's conviction of n crime which Is
not directly punlslinlilo by n One. Drawn
v. Sinle, 669 I'.2d 107 (Alnskn 1977).

Given tbc specific authorization ema-
nating from AS 12.65.100(a)(1) which per-
mits (lie trial court lo impose n fine nn n
condition of probation, together with the
need for flexibility on llio pnrl of llm sen-
tencing court in fnsliioning npprnprintc
conditions of probntion, whore probation
in warranted, n rational harmonization
nnd conolructinn nf AS 12.5fi.090tn) nnd
AS 12.55.100fnKI) loads to tlic conclnninit
Hint n iieiiloncinR court th empowered tn
mnke pnymenl of n fino n condition of pro-
bnlion oven In tlic circumstance where the
crime lo only punishable by Imprison-
ment, or by Imprisonment or fine. Drown
v. Sinle, 669 1*21 107 (Alnskn 1977).

Authority tn Impose term of Impris-
onment no condition of probation
prior lo ennctliicnl of AS 12.66.080. —
Sec Moyne v. Sinle, 686 P.2.1 1260 (Alnskn
1978).

Imposition of j.ill lime ns condition
of probntion. — Imposition ofjnil lime ns
n special condition of probntion is not au-
thorized under the Alnskn sinlotcs gov-
erning probation gpnornlly. Alnskn Inw
docs, however, permit the imposition of
jail time ns n specinl condition nr proba-
tion when the imposition of sentence Is
suspended under AS 12.65.085, nn pro-
vided by AS 12.55.086(0). Whittlesey v.
Sinle, 626 I'.2il 1066 (Alnnkn 1980).

When It wiib nnl imposed in nccordnnco
wllh AS )2.55.080(h), the reipiiremenl nf
jnil time nn n specinl condition nf prolm-
linn wnn lllegal, nnd Iho senlence must
therefore be vncnlc.l nnd the ense re-
manded for rcsnulvucing. Whittlesey v.
Stole, 02G P.21 1066 (Alnsl.n 1980).

Condlllon of probation vncnted. — A
probntion condition Hint prohibited n He-
readmit from port of the Anchorage down-
town nren, the city's -high crime district,"
effectively prohibited the dofendnnt from
mnininining his residence nml employ-
ment nnd wnn vnented liecnusa he wnn nn
clenr nexus between the nren nnd llie do-
fpn.Inill's misconduct; Hie condition wns
unnercnsniily severe nnd restrictive, on-
rmupnnshig nn men nf 45 hinrkn; nml the
cnniiilinn wns nnl rcnnnnnidy minted In
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tho defendant's rohnblllinlinn. .Innos v.
Sinle, 727 t*2d G(Alnnkn Gt. App. 19861.

IV. UEVOCATION OF PIIOIIATION.

Period during wltlcli suspended sen-
tence mny lie revoked. — When Hie
Alnnkn legislators provided that a court
"mny suspend Hia imposition or execution
... of the sentence .,. snd place ‘lie defen-
dant on probation . . ." the period during
which n suspended sentence nmy he re-
voked Is subject to the some five-ycnr re-
striction ns the period nf probation Jack-
son v. Sinle, 541 P.2d 25 (Alnskn 1970).

Suspension of sentence Tor 14 yenrn fnlin
under lho five-year maximum provision.
Jnckson v. Slate, 541 I1*2rl 28 (Alnskn
1975).

Sinnmnry hearings upon lire rcvucn-
Hun nf n suspended sentence hove
been upheld. Slate v. DeVno, 650 P.2rl 12
(Alnskn 1977).

Whnl Is rerpilrcd in such hearings is
Hie exercise of cnnacientlniis judgment,
mid not nrhltrnry nction; Hint the iliscte-
Hon of the mint lino not been nbuned; mid
that the fncls rcvenle.l nt Hie hearing sat-
isfy Ilie cnuit Hint the modification nr re-
vocation of llie sentence, or n pmt thereof,
will servo the ends of jusiice. Sintc v.
DoVne, 660 P.2d 12 (Alnskn 1977).

'flint Judge who Imposes Hie sen-
tence tins liron.l discretionary powers
to revoke probation. Snyder v. Sinle,
196 1*.2d 62 (Alnskn 1972).

The trinl judge who imposed the sen-
tence has cminin brand discretionary
pnwers In revoke prntmtinli, nnd lhe pm-
imlioncr mny not cnmplniu if lie tins been
given nmple opportunity (n appear hcfiin!
lhn cmut imposing the sentence, nml he
linn been permitted to cnmlinl Ihc ncciisn-
linn or charges ngninnt him mol lhcre tins
lieen no nimse nf discretion on Ihc pnrl nf
the cmut. Stnto v. DcVoc, 566 |'2d 12
(Alnskn 1077).

Independent delcrndiinlion uf gnuil
cnuse rcipilrcd. — ‘the rmpiiicmenl n(
nn independent detcrmtiintioii nf good
emiso beyond mere proof of n pralinliuu
vinInlinn for revocation nT prnhnlton np-
plien tn cases involving suspended imposi-
tions of senlence under this section nml
AS 12.65 085(a) nn well or o cases involv-
ing suspended executions of scntcurn un-
der this scclion. Rich v. Sinle, 510 *2d
169 (Alnskn CI. App. 1982).

Conviction of n crime Is nnl n pro-
requisite (n finding n vbdnlinu of prnlin-
linn nml revoking. Hint probation. Hnvdri
V. Sinle, 4110 I*2d 62 IAlimkn 111721
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MO IKK TO

Commuully work rophirlng Jnil lime
iilingi-tlicr. — Ommunlly wink cmiiml
pmpeily In* relied nn In replace jnil lime
nliniu'llier niren llie eiirumsiimet-s sur-
roomling nn offender's ennviellnn for a
class Il felony, nml llia nmsei]iient neeil In
iliiiilinsitc  cnmnnmlly  cnmlamnnlinn.
wonld iei]ilire (lie Ini|n*si]inii nf Il nouplii-
bnliunniy leiin. In sui.li rnses, lelinnce liy
Ilie sentencing com| nn community wink
In llia exclusion of incniccinliun would
unduly depiecinlo llie seiiousness of the
offense nml iimteioiiiphnsir.e 1Im comimi<
nity's cnmlemmiliim or tim oiremlei's mis*
comliicl. Stole v, .liichsnn, 77ft I'Ifil It
IAInnlin CI. App. IlIflUL

Kta'id ii-, § 12.50.080
OKOIKIOMS

Soiilem-e ieipiiiiti|> 1,(llltl hours of com-
munity work, while suspending llie entlic
leim uf tluei* yeuis' inctiicci ntio-i imposed
iipiin n 27 vein old |*vin leui liei ronvieleil
of scxinilly nimsinit n 11 ycnr-olil feninle
sllidenl, wiis disapproved, where the sen-
lelicc unduly ilepicrinlcd the significance
ol his inInriiiidml nml inmleipmlely nerved
lhe sentencing pu-d of cniuinunity con-
deiiinntlon. Stole v. Jockson, 77G P.2d 1170
(Alnnkn CI. App 1080)

Discussion of illspmiite sentences
foi siliillnr sexiinl iissnoll offenses, nee
lifUigliill v Sinle, lift2 1V7d 951 (Alnnkn
Cl. App. 198.7)

Sacs. 12.RS.060— /2.55.("= ['iinr twit'/i‘fiims; svtUmieing u’/joris;
im/iosi/inii ol' sentence. IRvi>enletl, S 21 ch Hill SLA W78.l

Sue. 12.55.08(1. Suspension of .sunlcm-e nnd prolmtlon. Upon
entering njtulginenl of uotiviulitin t.fu criinn, nr nl nny lime within 50
diiys rn.m llie (Inte nr cnlry of Hint. jutll>mnnl nf conviction, n court,
wltcn snlisiietl IIntl. llie ends nl‘jusiice nnd llie Itest interest of llie
pnlilic ns well ns Ilie delcndnnl will lie served llieruby, mny suspend
Ilie intposition nr uxocul inn nr linlnitce nf Ilie senlence or n portion
Iliercof, nnd place llie dcreiulnnl nit prolintion for n period nnd upon
Ilie letms uni! conditions ns llie court considers host. (8 8.08 eh 31

SILA 1902; nm § 21 ch -13 SI.LA

(Irons rufiTPiK'c.s. — I*ur luiMlilicnlimi
of stMilMUTS. Nrc A.S 1285.088.

NOTICS TO

OtlIPLll (villtsilll'l lit Mit

Il Amniiliiu* of Si'iilimut*
Il Ooiiililiniis of Iiviltiilinn
IV Iti'muition nf Piibilicn»

. OKNIXtAL CONSIDKItAIION.

The power susppiitl wiili'iwo 1]

utii Inin?rent in (In* jmliriol bininth of

iiiiicni l'ele v. Slab', 17 I'2il (525
iAlnckn 11)(iil!

Such ptiwpr mtisl hi* timfnrotl by
IIm li*Ninliihirc. *-Tho pnwoi In diirju'iiil
M'nILMicpRPxisU only when Hinr.nriMI upon
Ilie jmlici.uy by llie leeisbihui* I'ele v.
Sinle. H7!l 112d 025 (Alnskn I.ill)

Iiirnlich Ifll.".S.C. 5 HBI.  Alnsltn'n
piilin(iun  sbtlub'R, Ibis_ srrliuii, AS
1288 GHonml AS 1255 10Di [mmrtiv pilini

Ilid; uni 4 8 ch 58 SI,A 1965)

PI'XIISIONS

Id IIn- rttim.I sinlule, 1B 11.S.U. § 11051
whirl* nnpnwpis fcileinl district com|s Iu

nnl probitlhiti. Ibmvn v. Sinle, 550 P.21
107 tAlnskn 111771

This sectinn nnd AS 12 55.000 npponr In
bnve been nwubli'tl nfler Ihc fedcrnl sinl*
ulc. 1B US.O \ 3051. Ticdemmi v. Sinle.
570 I*2d 111 IAlnskn 1078).

The Alnskn pinimlinii stnluten, this sec-
linn, AS 1255(100 ntid 1255.100, tise
Hindi of llie mime InitRunp.c nn 1B U.S.C.
& .'IfOil, mid weir nppnit-utly derived rinm
the fcdt-ml Inw, (umr.nlos v. Stale, rOH
*2d 73 1Alnskn 19801

I
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Thin nectlon nnd AS 1255,090 cun-
nirucd In pnrl ntnlcrin. — Silica hulh en-
Fenlinlly idonlicnl sections warn cunclad
(ngclliar In 5 1, ch 105, SI,A 1055, thin
nectlon nml AS 12 55.090 tluial he con-
nlrucd with reference lo encli other nn in
pm | mnlerin. dncknon v. Sinle, 511 I'.2d
23 (AlnHkn 1975).

Thin nectlon nml AS 12,55.085(h) now
apply lo Title 17. SIniicficld v. Stole, G35
P.2d -191 (Alnnkn Cl. App. 1981).

Sinle Inw prohlhlin n city from Gri-
nding nn ordlnniicc providing for n
innlidnlory minimum nonloncc. City of
Kmlink v. .Jnckson, 581 |'2d 1110 (Alnnkn
1978).

Mnudntory minimum sentences crenled
liy city nrdlnnncen nrc invnlid when ill
couflict with elntc Inw. Wright v. Munici-
pnlity of Anchorngc, 590 P.2d -125 (Alnnkn
1079).

The mnndnlinry nnpecln of Die senlcne-
ing piovinionn of nn mdhmncc piuvidlug
for n innmininiy minimum nenlr-ncc on
conviction of on nnsnull of n police ofliccr
were Irroconclinldc with thin section nml
AS 12 55.085, In (lint the former could not
he given its subsinntlve efTcct if the loiter
were to ho neenrded the weight of Inw.
Sncli lieitig the enne, the cily wnn pinhih-
lled liy Alnskn Const., nrt. X, 5 II, from
requiring (lie imposition nnd execution nf
innndntnry minimum nenlencen for violn-
linnn of Iho oidInnnre. City of Kndink v.
eIncknou, GBt P.2d 1170 (Alnnkn 1978).

'llie fnct tlinl lho ninte Itself linn the
power to cnnct specific exceptions to lids
section nnd AS 12.55.085 fniln to prove
Hint n lininc rule city possesses the snmc
power. City of Kodink v. Jnckeon, G81
P.2d 1130 (Alnskn 1978).

Willi suspended sentence prohntinn
Is innndnlory. — Under lliln section
whenever n sentencing judge suspends n
sentence of Impiisonment, the judge in re-
quir'd lo pince Ihe dcfeminiit on |nohn-
tion; while the inilinl decision whether In
suspend n sentence of imprisonment Is n
discretionary one, once nil nr pnrl o' n sen-
tence 1s Suspended. lho ninlutc nu.kes pro-
hntion mnndnlinry. Figueron v, Sinle, G89
P.2d 512 (Alnskn 1981).

No review of own senlence nfler 00
dnyn. — There In no nuthnrily which
would sanction the expnns-an of the supe-
rior court's jurisdiction tn pnsn sentence
into n renhn of review nml modification
which Is stntuloiily vested in cither the
supreme couil or the executive lunnch of
government. Therefore, lhe superior court
locks jurisdiction to review its own sen-
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ice, niter it tins outciod n judgment mi
% elustier, more lluui Qilsyn nfler it him
".‘ipnscd seiilence. Dnvenpml v. Stole, 0-13

2d 1201 (Alnnkn 1975).

I'lie court linn no power til order
« nhntlaii more Ihnn G dnyn nfler n

nlencc Is huponed. Shnglnnk v. Stntc,
U2 P.2d 1071 (Alnskn 19781.

However, n rceommeiuliitinii re-
gnrillng prolintion dncn lint enilll'li-
vcne (lint prolilhlthui. Shnglnnk v.
Stole, 082 P.2d 1031 (Alnskn 1978).

Different Imiltiillnno of prolmlion
period. — Under this section, n court
mny nusprml the execution of nil oi n pur-
lieu nfn senlence nml pince tho dcfeminiit
oil piohntinn "for n period nm) upnli the
tenns snd conditions nn the court con-
siders host." Tlint period of prolintion,
however, is specifically limited hy AS
12.55.090(c) to n maximum nf 5 yenrn.
This differ*r from prolintion giimlerl nfler
Ihe court suspends Ihe imptinillon of nny
nenlence  under  AS 12.55.085(r)
Tiedemnn v. Sinle, 578 P.2d 'M (Alnskn
19781.

Where the court nctunlly imposed sen-
tence nml suspended lhe execution uf n
pinlinn thereof, the only stntiitory limltn-
(ion on Ihe term nr prohnlinn is Ihnt con-
tained in AS 12.55.0901c). Tiedemnn v.
Stnlc, B7G P.2d 111 (Alnskn 19781

Where n court suspends the execution of
nil or n portion of n nenlence nml plncrs
Iho defendant on pruhnlhm nuclei this sec-
tion, lhe letiglh of that peiiod of pinhslioii
1s specifically limited liy AS 12.55.090(c)
to n maximum of five years. Flstnd v.
Stnlc, 599 P.2d 137 (Alnskn 19791

Where prolintion in gronled nfler lhe

court suspends the imposition of nny sen-
tence, the logisinluro has specifically lim-
ited the period of prohnlinn lo n term not
lo exceed the maximum sent.nee which
could he Imposed Tor lhn pntliciiinr of-
fense. Tieduinnn v. Stnle, 07fi P.2d II-I
(Alnskn 1978).
AS 12.55.090(cl npplicsuuly lo tho period
of prolintion tn he served nfler Ihe Imposi-
tion nf n sentence nnd suspension of nil or
n pnitinn thereof pursuant to this section.
Thus, llie superior court is not hound lo
credit the period already served under its
original order suspending imposition of
sentence piiisonnt In AS 1255 (185Inl.
when considering the maximum sentence
or period of probation it can impose under
AS 1256 ftHfilcl upon violation nf the orlg-
innl prohnlinn conditions. Hire v. Stnlc,
00.7 P.'sl UL'T (Alnskn 19791
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Quotril in i'leniH'ifii v. SInle, -15H IV2tl
131 1ATiiklui 1SUIN: Kilingi'i v. Hinli.', Bill)
I',2d Bill (Aliinltii 11)791; Mnuguhl v. .Slide,
OKI I'2d 272 (Alnskn 19M1L [lciilme v.
Sinle. 7711 112d 3BG (Alnskn (Il  AJi]i.
I19H7I.

(lilcil ill llmicll v. Sinle, Bill I".2il 111
|AInslin 19761; Thimrns v. Sinle, BOB I'.2il
071 (Alnskn 19771, Gilbert v Slnle, film
I'.2rl 87 (Alnskn 11179); Scinniil v. Sinle,
015 I' 21 BOB (Alnskn 191101, MOW. v.
Sinle, 01B I' 2il 1229 IAlnskn CI Ai]>
19021; linker v. SInle, Ofifi I'2il 1321
(Alnnkn CI. App. 19831; Poiltl v Sinle, Bill!
I".2il 737 (Alnskn CI. App. 1901); Uiepkc
v. SInle, 7fifi 1'.2il 998 (Alnskn CI. App.
198Bl.

II. CONDITIONS OK I'KOIIATION,

Aiilliorlly (n Impose period id Incur-
ccrnlinn ns coinllllon of proliilllon
prior lo eiinvioient of AS 12nfi.0Bn. —
Sec lloyon v. Sinle, BOB I' 2d 2Bl) (Alnskn
1970); Spinpne v. Sinle, 091 I'2d 1l1)
(Alnskn 1979).

Imposlllon of jnil (lion ns condlllon
of priililillon. — Impimilioii nfjnil time ns
ii specinl coiiililiun uf prnlmllun in mil mi-
nimized iimler llie Alnskn stninles one.
eiidni! pinimlinn generally Alnskn Inw
lues, however, permit lhe iiiipnnillun of
mil (line nn n specinl cimililinn uf pralin-
lion when lhe impiisilinn of nenlence is
mspended under lids section, ns provided
>y AS 12.BB.08R(nl Whilllcscy v Sinle,
>20 T.21l Itififi (Alnnkn 19091
villi AS 12 BB.IIHBIii), Ihe leipiilrmenl nf
nil lime nn n specinl condition nf piohn-
inn wns fllegnl, nnd Ihe senlelire mnnl
hereliire he vncnled nnd the ense re*
iiniided for rvpr-nicnrinrj. Whittlesey v.
llele, 020 I''2d 10605 (Alnskn 19001

I1l. REVOCATION OK
I"'HOIIATION.

Snhsecllon Ill) provides for Ihe. revci-
nllon of prolmlion for llie vininlinn nf
nodilinns imposed or engaging in crinii-
nl prnclices. Snviler v. Sinle. )5 1'.2d B2
Mnskn 1972).

In order lo revoke prolmliun, lhe
Idle must prove n vinintioii of n specific
lotlilioit of prohnlinn. Ilullon v. Sinle,
92 I*2d 1220 lAlnslin 1979).

Tills section provides nn tinlepnii-
roliiillini nl nny point during the pciied
"llie siis]ierided iiiipiisitinn nf senlence if
ic prolmtiniier engages in ciiminnl pine.

liccs Ilmiell v. Sinle, 929 I'.2d 1907
IAInskn CIl. App. 19011

Iti'voi'iilion nf prnimlion hcfocc llie
prohnlhnmry lei' . lil'KIns dues not Im-
pel niissthly extend lhe leilll In vjnInlinii
nf AS 12 00 Oaillrl, which limits Ihc tulnt
pel iml uf piiilmlinn In live veins Elilhpier.
v. Sinle, 701 P.2d B7Il (Alnskn CI. App.

When lhe accused Inm engaged in
"riiniinnl pmclici'n," lhe sentencing court
him (lie milhurity In levnkc prolmlion,
even when (he piohnlinnmy lel'in linn pul
yel cuitimenceil. Kin liptcr v. Sinle, 781
I’ 2d 070 (Alnnkn Cl. App 1989).

I'rtrhnliim enn he revoked nn Ihe bn-
sis of ii caiiviclion which Is on np]ienl
nml Ihcii'Oni' mil yet finnl. Alesnniler v.
Slide, 078 I'2d 091 |Ahrskii 1978).

A cnnvicliun, wllh Thc nllemInnt consti-
lulinnnl snfcguuids, cormliHoles nufliciciit
"good cnusn” lo Tmil Hint ciindilions of pro-
hntiim hnve hcco violnled nod IIml pfohn-
(ion shuidd he revoked Alexander v.
Slide, 070 I'Jill 591 (Alnskn 1978).

I'rior Police of elimgps reiprircd. —
Cimslitnliuiinl due pineess does tequila
Hint n prolmlioper licensed nf violating ii
condition nflds prnimlion icccivo prior no-
tice uf lhe charge* nyilinst him nnd lhnt
he he given nu oppoi(unity In meet nnd
iiTnlc lhe charges. Bum'll v. Slide, 026
I'.2d HIB7 (Alnskn CIl. App. 1981).

As well ns independent ilctcrrninn-
(lon of good cnusn. — 'Tlic requirement
of no independent ileti'rndunlinn nf goad
more hcyoml mere proof of n prolmlion
vinInliim for reviirnlion nf priilmliun np-
plics In coses involving suspended impost-
(hum nTsi deuce under AS 12.50.080 nml
suhseclion In) uf this section ns well ns tn
coses involving suspended executions of
senlence under AS 12.00.989. llich wv.
Sinle, BIO !"2tl 169 (Alnnkn CIl. App.
19821

The slide's burden In sculling n pro-
linllim ri'vocnliun is In csinhlisll n pro-
Imlion vinInliim by n piepnnilerniice nf Ihc
evidence Burrell v. Stale, (52B P.2d 1087
IAInskn CI. App. 1901).

Disposition on prolmliun revoca-
tion. — The disposition when pinimlirm is
revoked should he bused nn nmsiderntion
nf nil relevant mnllers. iochiiling the pro-
hill loner's uriginnl crime, his intervening
cominel; nnd lhe viulntiims of pmbntiun.
Mix v. Slide, 021 I*2d 825 (Alnskn CI.
App. 19111)

IV. SETTING CONVICTION ASIDE.

WIu'ii si'l iisldc oiili'in mny Ire en-

§ 12.55.080 (DK OF Chiminai. 'uocriiijiik § 12.55.085

lured. — Set-noble orders mny he cnlereil
only ill cnees where n senlence linn never
formnlly been imposed ngninst (he defen-
diint. IUclrey v. Sinle, 717 P.2d -197
IAlnslin Cl. App, 111861

Where the judge liml nliendy rescinded
ilvfemlnut'o suspended imposition nf sen-
lence nml liml fnrniolly imposed sentence
nnd defendnnt wnn never ilischnrged from
prolodiim under AS 1255.985(11), lhe
judge hnd no nutliority lo set nside bin
conviction under AS 12fifi.OOBle). Ilichey
v. Sinle, 717 P.2d 307 (Alnskn CI. App.
198G).

Grnnlliig oct nsldc ns mntler of
right. — No nffirmnllve showing nr rind-
ing of rehabilitation need he inndn before
n Bcl-osidc is grnntcd; rnliier, n sel-nsidc
should he granted nn n mntler of right un-
less niune specific rcDson for dcplni In cn-
tnblished. Wicklinm v, Stnlc, 770 P.2d 7B7
(Alnnkn Ct. App. 1989).

Notice of rcfusnl lo sol nnlirle convic-
tion. — Before n ncntencing court mny re-
fune to net liable n conviction under sub-
section (c), the dcfemlniit must be given
notico Hint there Is reason lo believe n sel-
nsidc should not he grnntcd, with n pre-
cise statement of the renson nr rensons,
nml most he afforded nn opportunity for u
hearing on the set-aside Issue. Mekinnn v.
State, 707 P.2d 918 (Alnskn CI. App.
198B), rev'd on other grounds, 72G I'.2d
189 (Alnskn 198G).

Collulornl references. — Propriety of
considering nets bocnusc of which proba-
tion wns revoked In Imposing senlence for

By enacting lhe nct-nnidc language of
snhsecllon (e), Ihc legininluro clearly in-
lendeil lo provide probationers who re-
eolved n suspended Imposition nf senlence
with Ihc prospect or n clenn ninle nnd Ihc
promise of 0 new beginning upon success-
ful cnmpU'tinu of probntion; n sentencing
court rnimot Thwnrt (Ids legislative gonl
— or, fur Thnt mntler. hinder appellate re-
view -by denying such relief without ex-
plnnnnon Mekinnn v. Sinle, 797 P.2d 918
(Alnskn Ct. App. 1985), rev'd on other
grounds, 726 1'.2d 189 (Alnskn 10BB).

Correct remedy where defendnnt
dischnrged from prohnlinn nnd fie-
Ided nci-nsldc without prior notice nnd
henring wns not nn nulnmnllc sel nsiile
hill n delnyed henring on llie sel-nsidc is-
sue. Stole v. Mekinno, 72G P.2d 189
(Alnskn 198G).

llelnlcd net-nsklc kenrlng comport-
lug wilh due process. — A bclnled sel-
nsidu henring will not nfieud due process
nn long nn (lie trial court (1) considers only
timse fncla existing nl the lime Ihe proba-
tioner wns discharged nml (2) oxplninn on
Ilie record its rensons for denying o sel-
nsidc. In oilier wonU, the court must de-
cide lho sct-nsldc question bnscd upon nn
evaluation of Die defendant's conduct nml
sitlintimi ns of tho (Into of discharge from
prolmlion. Sinle v. Mekinnn, 72G P.2d 189
(Alnskn 19BG).

uriginnl offense nlier rcvncnlion of pnihn-
lio. . G5 A1113d 1190.

See. 12.55.080. Imprisonment ns n condition of suspended im-
position of sentence, (n) When the imposition of sentence is sus-
pended under AS 12.55.085, llie court mny require, ns n specinl condi-
tion of probntion, that the dcfcudnul serve n definite term of continu-
ous or periodic imprisonment, not lo exceed the mnximum term of
imprisonment lhnt could hnve heen imposed. The court mny recom-
mend Hint the defendnnt serve nil or port of the term in n correctional

restitution center.

(1)) Adcfcndnnl imprisoned under (his section is entitled to n deduc-
tion from ttie term of imprisonment for good conduct under AS
33.20.010. Unless otherwise spudded in the order of suspension of
imposition of sentence, n defendnnt imprisoned under this section is
eligible for pnrole if the term of imprisonment exceeds one yenr nnd is
eligible for nny work furlough, rehnbilitntion furlough, or similar pro-
gram (ivniinhlc to oilier sinle prisoners.

I1s
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HOI KS TO IIKCISIONS

I Qucral Oiinnltli'inlioii.
1 Ciiiiilitifiiis nf I''dlmtion
111 Mi'vtu-nthm nf Puliation

apply In Titln 17. Slimclii'lil v. Stnlc, GlI5
P2d nil IAInslin Ol AJi]i. 11

Stnil* Inw pmlilliils n rltv IYoiii i-n-
iii:linfl nn orillnniu'e providing for n
Kmlinli v. did'lismi, r.m I' 2d 11,1(1 (Alnskn
n7sl,
liy city iiiilinniici'H are Invnlitl when in
cimilicl iviltlstnte Iniv. Wrifjlit v. Munich
pnlily nf Anchorngc, 50(1 I'.2il '125 (Alnskn
1070).

Tlic fncl Ilinl lin* sinle ilself linn llie
power In enncl specific exceptions lo AS
12.55.080 nnd Ibis section fnlle In prove
Ilinl n liome rule city possesses (lie snmo
power. Clly of Koillnk v. dnckson, 581
I"2d 1110 (Alnnkn 1*178).

The mandatory nsprds of llie sentenc-
ing provisions of nn nidiiinlicc piuvldiiig
fur n mnndnlfliy inliillinnn nenlence on
convlcllon of nn ossi'iill of n police olllcer
were Irreconclinhle wilh AS 12.58.080 nnd
lliln section, Ill Ihnt the former cniilil not
he given Its siihntnntlvu effect If tho Inller
weio lo ho nccurded (lie weight of I,iw.
Such being the ennn. tho city wnn piohll).
Hod by Aln«ltn Consl.. nit. X. 5 11 from
requiring the Imposltiun nml execution or
mnndninry minimum sentences for violn-
lions of the nrdinniice. (lily of Kmlink v.
Jnckson, 581 1'.2il 11*0 (Alnskn 1978).

Different 1dlilliln)lono of prnhiitinn
period. — IImli'i AS [255.UHtl. n mini
mny suspend tin* execution nf nil nr n pur*
linn nf 4 snilll'lire nml pinci* the ilcfciiiinnt
leilllS nml cunitilinns ns the mint tim-
sitleis licsl " Tlint pci(ml nf piiihiilinll,
however, is Specilienlly liniiled liy AS
12 55 9991c) to ii iinmiiium nl 5 veins.
This ililieis fimn pinhnliiin gimill'd niter
the einnl suspends the iinpnsilimi of nny
scnlenre unilei subsection <). Tiedemnn
v Slide. 57(1 P.2il 111 IAlnslin ID7HL.

Wilieie pinhnliiin is planted idler the

In exrecd the Inilxilnmil seiilenie which
cnidil lie inipiised tin the pnilicninr uf-

li'iisi*. Tii'iteiinm v. Stnlc, 570 *.2d 1l
IAlnnkn 111MH

Wilieie the mini m-tnnlly imposed licit-
lenre nml suspended the excciiliou nf n
pmliiin tlieienf, die only sintutiny limits*
iinn nil dm tcim uf piuiiniinu in Hint coll-
lliini'il in AS 12.05.000(c). Tiedemnn v.
Slide, 570 I1'2d 111 (Alnskn 1078).

Crimting credit luwnnl sentence. —
This section nieiely defines the period In
which nenli‘iirilig nmy ho imposed nfter It
lirts tieeu defeired; it in no sense precludes
the grouting of credit towards timt sen-
tence. l,ock v, Sinle, G"9 P.2d 639 (Alnskn
1980).

Upon invocation of probation, one is en-
titled to credit ngniust his eontonca on tho
origins! offense for timo spent, as n condi-
tion of probntion, In n rohobllltatlon pro-
gmm tvhich imposes substnntinl restric-
tions on one's froedom of movement and
bohnviur. l.oek v. 9tnto, 000 P.2a' 639
(Alns'-a 10801

Tho llve-yenr limltntlon contained In
AS 12.66,090(c) npplles only to tho period
of probntion to be Berved nficr tho Imposi-
tion of n soidence nnd susponslon of nil or
o portion thereof pursuant to AS
12.66.080. Therefore, In calculating lhe
fivo-ycnr period of probstlon ollowsble
under AS 12.65.090(c), Iho courl wns not
hound lo consider tho period of probation
already served by defendnnt undor Ils
oiiginnl older suspending llie Imposition
of seiilence pmeuent to subsection (n).
KlsInil v. Stnlc. 699 P.2d 137 (Alnskn
1970).

Tlic five-year limilntiau coiitniiied in
AS 12 65.(IM(licl npplien only (o llie. period
nf piiibnthm In be served niter llie imposl-
linn nf n sentence nnd suspension of nil or
n puilion tlieienf pursunnt to AS
12.56.0110. Tima, Ilie superior court is not
liuiuid In credit Ilie peiiod nhendy nerved
imil.'r its uriginnl order suspending impo-
sition uf sentence pursuant Lo subsection
(nl, when considering Ilie maximum sen-
tence nr period of prolintion it enn impose
under siibscdiun (r) upon violation of the
iniginiil piiiiiiilinn  cnuditinns  Mice v.
Stale, (111 P.2d !)I3 (Alnskn 1979).

Period uf atin]ivnsliiii imi.il begin
when iiriler cnlercil. — The Irinl courl
wiis nul ideally mistaken in impiisiug ii
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scnlenca nf nix yems' iiuprisniiuicut In' n
foigery count, with three yonrn re-
ponded, nnd in ntinpcndliig Imponltlon of
senlence for n count of uttering o click
with Insufficient funds for n ntnlcd period
of five yonto the peiiod or suspension !o
run consecutively In llie nnnleuce Tor hug-
ely, except In Ihe extent llinl lhe trinl
court nppenrcd In hnve mispeiulcd Ilir im-
position of sentence for Ihe uttering con |
Ter n period of time one yenr In excetis nf
Ihnt permitted by thin section. Cochran v.
Slate, 585 P.2d 175 (Alnnkn 1978).

Since there wnn no logicnl wny Ihnt llie
(rinl court could cmino the period of sus-
pension to begin severnl years In the fu-
ture, i.e., nl (he end of the six-ycnr term
fur forgery, nnd Ihc period of suspension
nnd pruhnlinnniy lerm lind lo begin when
tho trinl court's order wnB entered, the su-
preme court held lhnt wimt the Judgment
meant was thnt the Imposition of senlence
on tho charge of uttering a check wllh In-
sufficient funds was suspended, nnd de-
fendant pinced on probation, from the dslo
of Us entry until five years nficr Coch-
ran’s slx-yosr term of Imprleonmont ex-
pired, Cochran v, Stato, 580 P,2d 176
(Alnskn 1978).

Discretion of sentencing court, —
Whether or not a sentencing court should
Impose a euspondod Imposition or son-
tonco In s given csss Is, by subsection (a),
left to the discretion of ths sentencing
court, Nstlrsss v, Sinle, 664 P.2d 309
(Alaska 1970).

Subsection (n) of this section reposes
discrotlon In tha trinl court to suspond Im-
position of (he sentence end ploco tho de-
fendant on piobatlon. Mullins v. Stole,
673 P.2d 860 (Alnskn 1978).

Ths slate legislature line conferred
brend discretionary powers on tlio sen-
tencing court to establish conditions of
probntion when imposition of sentence to
to he defeired. Sprnguo v. Stole, 500 P.2d
410 (Alnskn 1979).

When sentencing nltcrnnllvo should
he considered. — Generally, in the cir-
cumstances of youthful first offenders,
wiio hnve cummiltcd nonviolent oilmen,
serious eonnlilcrnllon should he given by
Alaska's trinl courts lo the sentencing al-
ternative nffereil by subsection (a) of this
section. Mnllrnss v. Stole, 554 P.2d 399
(Alnskn 1976); Whnrton v, Sinle, 591) P.2d
427 (Alnskn 1979); Trnycr v. Stnlc, 614
P.2d 313 (Alnskn 10110).

Youthful, liist lime offender, convicted
nn n pirn of guilly In one count of posses-
sion of cocaine, should linvo receive | n

suspended imposition of ecntimce, insl
of one yoor'n Imprisonment with no li
suspended. Whnrton v. Stole, 690 |
427 (Alnskn 1979).

Where probation revocation petition
leged tlic viulntion of prolintion nn i
constituting n vininliim of former
11.25.020(1) (forgery), whereon nt llie
vocation henring lhc sinle sought lo pi
vloIntinnn of former AS 11.25.020(21
taring) and former AS 11.20.3(10 (oliti
lug money by false pretenses), the t
court's proposed coiillniinnce ninoiinlci
nn alternative which wns the ruhelniu
equivalent to de novo revocation proct
llign upon n properly muendod pctil
mid defooUnnl's refusal to nccepl the
fared continuance wnn n voluntary i
calculated strategic decision on Ids p
inndo with ndvice of counsel which in
nny error In foiling to notify the del
dnnl of Iho predso charges which wo
be proved ngninst him hnrmlass boyon
reasonable doubt. Durroll V. Stnte, «
P.2d 1087 (Alnskn Ct. App. 1081).

Superior court did not nbuie diet
lion In foiling to Imposo suspended
position of eontonco. — Seo Nottrns
Stnte, 664 P,2d 309 (Alnskn 1070).

Where nt the timo of eontoncing for
crime of oniboirlomont by on employe'
properly worth mors than $100, del
dnnt was 22 yenrs old, hnd boon work
severnl yonre nnd hod spent two setnosl
In college, snd oilier then minor Iro
violations ho hed no previous criml
record, tho trial court wns not clonrly r.
taken In falling lo order o suspended
position of sentence, Insteod of nclui
Imposing a sentence of threo years i
four months, with tho entlro period t
pended upon the condition Ihnt he enli
twelve month period of public scrv
Mullins v. Stole, 673 I>2d 8GO0 (Ain
1070).

AlLishn'n trinl Judges (olally hnri
from engiiging Ill cither rlinrge or n
Icncing hnrgnining. — See Sinle
Uucknlew, 561 P.2d 209 (Alnskn 197

Applied in Spans v. Stnlc, 511 P.2d
(olnskn 1973); Call v. Slate, 611 I'.2d
lIAInnkn 197.1); White v. Stnte, 523 P
428 (A)onkn 1974); Andrews v. Stnte, |
P.2il 160 (Alnskn 19751; Prnnr.cn v. Sli
573 P.2d 55 (Alnskn 1978); Whnrtor
Stnte, 690 P 2d 427 (Alnskn 19701, Ant
snn v. Stnlc, G71 P.2d 1345 IAlnnkn 191
Lowry v. Sinle, 656 P.2d 789 (Alnskn
App. 1982); Dnvia v. Sinle, 791! P.2d |
(Alnnkn (It App I9H6); Owing* v. Sii
771 P.2d 455 (Alnskn Ol. App. IDM)

1=
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11 jg Did mi iilnifin nl lIn* rniiiln <indi«e
linn In ievoke |<inlinlinii solely Ini Iliu
commission nf n ciiim* in (lie uliswiu* nf
(miml clmrgi** nntl conviction Snyder v.
Sinle. 'tflfi P.2»l 122 1Alushn 11%77/

The prolniliouer mny nnl cmnplnin if he
tins hern given nmple uppoilunil.v In op-
pent before (lie mm! imposing (lie sen-
lence, liml he her. hern pennilleil In non-
Iml Ihe mcnsnlinn iii c)miges ngninsl him
nml there Inis linen nn nhu'to ufiliscmlinn
nn llie pnrl n( llie mm 1 Sny'Inr v Sinle,
1% |\2« 02 (Alnskn 1972)!

Wilieie Ihe ipuumls fur llie revnecnlhm nf
(he pjninncn in Imseil upnii The viulntinn nl
conditions nf Ihe pinhnliiin which nininuil,
in Ihemselve.s, in n ciime, is il iirriwuiry,
hefnic n lienriiif* nn lhe rcvnenlloit nf lhe
Piispemleil senlencn mny lie held. (Iml Ihe
piuh.itinner must lie (rieil nnd convicted nf
(he crime nlicped? Summitry hmtriitgs
upon lhe revocation nf n suspended sen-
lence hnve heen upheld. What is mpiim|
in sucli henring* is ihe exeicise nf cnnsci-
entinus jml]|nten(, nnd mil nrhilimy nr
linn; Hint lhe ilisrteliun nf lhe mint hits

('nlhtlertil references. Appenlinhil*
itv of mtier suspending imposition iii exe-
cttlimi of sentence. m| ALIt lilt 9VO.

mil heen abused; nnd Unit llie fncln io*
venled :il lhe heniing nnlisfy lhu court
llinl The mndilirnlinu nr revocation nf llie
senlence, nr n pml Ihereof, will nerve lhn
ends uf justice Snyder v. Sinle, -IPG P.2d
(12 (Alnskn 1972)

Where lhe prnunilH for iho rcvucn*
linn nf Ihe sentence is hnsetl upon (he
vhilnllnii of conditions nf Die prnhn*
linn which ntiiniml, In (hemrtelven, In n
erltne, il is mil tiecessnry hefme n henring
nil Ihe ievnr.nlinn nf Ihe minpondcd sen-
Irmce mny he held Ihni (he probnlinner
must Ire tried nnd convicted of Die crime
nlleped. Sinle v. DeVoe, O30 P.2tl 12
(Alnskn 1M77).

Prnhnilnn enn he revolted on Ihe tin*
sifi of it conviction which is nn nppcnl
nml Iherefnic mil yel ffiitnl. Alexnnder v.
Sinle. 078 P.2d 5111 (Alnnkn 1978).

A conviction, willi Thc nticudnnl cottall-
lulinnnl snfegtinrds. constitute* sulTlcicnt
"grind cnusn" lo find (hnl conditions of pro-
hnlinn hnve heen violated nml lhnt proba-
tion should he revoked. Alexnnder v.
Stole. H P 2d filll 1AInskn 1978).

See. 12,55.085. Suspending imposition of sentence. (a) lilxcnpt
ns provided in ||) of this seelion, if il appears dial Llierc me circum-

will lie served, die court may. in ils discretion, suspend the imposition
ol'sentence nnd may direct dial llie suspension continue for n period of
lime, nut exceeding the maximum lerm of sentence Hint may lie im-
posed, and upon (lie terms and conditions |lhal die courl determines,
and slii.ll plat,* llie person on probation, under the charge and supervi-
sion of llie probation officer of Ihe courl during lho suspension.

(Id Al any time during (lie probationary lerm of llie person released
on piohiilinii, a probation ollicer may, without. wnrrnnL or other pro-
cess, reiirrosl die person so placed in the oll'icor's care nnd bring die
person before the court, or Ilie court may, in ils discretion, issue a
warrant for lhe leanest nf Ihe person. The court may revoke and
terminate llie prnimlinii if die interests of justice require, mid if the
court., in its judgment, lias reason (ii believe that, the person placed
upon probation is

I1) violating the conditions of probation;

IHi engaging in criminal practices; or

viii viwiiumg mi uruer Ol-l ne conn, m participate [II Wi »i .
Ilie treatment pIlnn of a rehabilitation program under AS
12.55.015(0)(10),

(c) Upon the revocation nnd termination of die probation, tlic court
may pronounce senlence nt nny time nfler the suspension of the sen-
tence within the longest period . which the defendnnt might have
been sentenced, subject, lo lho lip 'nlion specified in AS 12.55.080(c).

(d) Tho court mny nLnny time u .ing tho period of probation revoke
or modify ils order of suspension imposition of sentence, It may nt
nny time, when the ends ofjuslic- will he nerved, nnd when the good
conduct and reform of the person i.eld on probntion warrant it, termi-
nate tlic period of probation and discharge din person hold. If the court
has not revoked the order of probntion nnd pronounced sentence, the
defendnnt shall, at the end of the lerm nf probation, he discharged by
the court.

(e) Upon llie discharge by llie court without imposition of sentence,
the court may set nside the conviction and issue lo the person n certifi-
cate to that effect.

(0 The court mny notsuspend die imposition of sentence of n person
who

(1) is convicted of a violation of AS 11.41.410 — 11.41.455;

(2) uses n firearm in the commission of the offense for which lhe
person is convicted; or

(3) is convicted of n violation of AS 11.41.210 — 11.41.250 or
11.41.5j0 — 11,41.530, and the person lins, within the 10 years pre-
ceding the commission of the offense for which the person has been
convicted, one or more prior convictions for n violation of AS 11.41 or
for a.violation of n law in this or another jurisdiction having substan-
tially similar elements to nn offense defined in AS 11.41; for Llie pur-
poses of this pnrngraph, a person shall he considered lo hnve a prior
conviction even if that conviction has bee” act nside under (u) of this
section or under the equivalent provision of the Inws of another jui'is-
elictioii (5 1ch GOSLA 1965; nm § 2ch 32 SLA 1979; nm 88 1, 2 cli 3fi

SLA 1908; am 5 2 cli 188 SLA 1990; nm § 1 cli 195 SLA 1990)

Cross references. — For restrictions
on siispeinliiif! imposition of sentence, sec
AS 12.00.125(0 unit ().

Effect of niiicnilinniiln. — Tlic 1988
nmcndmenl odiloil subsection (0 nnd, in
subsection (n), nddcd "Except ns provided
in (0 of this section” nl the beginning nnd
substituted "limI" for "which" twice.

Tlic first 1990 ninciidnipiit, effective

Jane 23, 1990, divided siihsecllini (b) inlt
two sentences snd in tlic present scciiiul
sentence, milled Ilie pnrnnrnpli (1) nml (2
ili'signminiis, sulistilulcd pnrnptnpli (8
for "or lina become nlinndnned to imprnpoi
nssocintcs, or n vicious lire," mid modi
grnmninlicnl clinuges.

Tho second 1990 nniLl'lldllirnl lewmli
subsection 10

111
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profMirly fmiml ihnt the cumo won aggra-
vated. pnrliculnrly wince tho defendant
wns on felony probation nt the lime timt
lie committed the new offencco, nnd hia
prior conviction won for n nore ncriouu
cliiarof felony olfeono, the judge could not
properly imjxiflo n Hentoncc grantor than
five year*, tho maximum sentence lor ii
clr.ss C felony. Dnyno v. Stnlo. 799 I'.2d
1347 (Alnskn CI. App. 19901

Dncltloii to Incrcnoo proaumptlve
oenlonco uphold. — Tho sentencing
courl did not err in increasing, puriusnl
to AS 12.66.156 (c)(9I, the defendant's pro-
siimptive term of imprisonment duo lo ng-
grnvnting fuclorn. (liven that the plea
agreement authorized the court lo
broaden ils consideration from tho specific
criminal act for which tho defendant wns
convicted to the totality of tho defcndnnL'a
criminal misconduct when issuing n sen-
tence. and because the defendant's ucts
were closely related in time and circum-
stances, the court's decision lo rind that
the defendant knew that the offense in-
volved more than one victim wns pcrmin-
sihle as n mnttor nf Inw. Mills v. Stole,
839 I*2d 417 (Alaska Cl. App. 1092).

D. First Offenders.

Flection to Impose consecutive term.
— Where judge understood that he had
discretion to impose first felony olfemlor'n
sentences either consecutively or concur-
rently and explained his decision to im-
pose connecuiive terms, thodccinion calah-
liahed good cause. Jorrcl v. Stnte. 831
P.2d 1155 tAlaska Cl. App. 1993).

Sentence for flrst-lirno nffonder In
excess of presumptive sentence for
second or third offenders.

Compo'dI* term ofsi?ht yoara with four
years suspended, lor a firal felony offender
convicted for selling cocaine in '/»s or
ounce packages on nine occasions, was
clearly rnislnkon, and the sentence wnn
therefore remanded for imposition of a
composite lorin not t-xcecding six yearn
with three yearn Rimpoiided. Miyrir v.
State, 798 P.2d 341 (Alnaka Cl. App.
1990k

ehiHtlfirntinn mil to aiiHpeml. - One-
year unsunprioh-d purlmn nf campanile
opulence for (irM felony offender wnsjusti-
fied where defendant's separate acta of
perjury were mil particularly mitigated,
since they exposed an officer to potential
harm ami defendant's motivation might
have heen charmterited as vindictiveness
or spile. Jorrel v Slate, HH P.2d 1385
(Alaska Ct. App 1993*

Standard fur finding exception to
Austin rulo. - The cleor and convincing
evidence standard should bu applied to
finding nn exception to the rule in Austin
v State. <27 P 2d <fs7 (Alaska Ct App.
19811 which held that first felony nf-
fendera convicted of offenses for which no
presumptive term in specified should nor-
mally receive more favorable sentenced
than the presumptive lerm for second fel-
ony offenders convicted of like crimen.
luoy v. Slate, 818 P.2d 1105 (Alnskn CI.
App 19911

When conduct nmounting to n probntion
violation in llie sole bnHia for a finding of
extraordinary circumstances, the conduct
should he estnblished by clear and con-
vincing evidence (not merely a preponder-
ance of the widened before nn excep-
tional senlence under Austin (i e.. n sen-
tence for n first offender which is greater
than the pirvminplive sentence for n sec-
ond ollciuler* ia imposed. Andrew v. Stn'.e,
H35 P 2d 1251 (Alaska Cl. App. 19921.

Unc of circumstance established by
prc|] omlermiee of evidence. — lii pro-
tuition violation rases, because the defen-
dants poor poti-ntinl for rehabilitation,
and not the probation violation itself, was
the circumstance justifying no Austin
ruhi exception. Il wiih the former, not "hr
latter, Ilint hod lo he established by clear
and convincing evidence. Ifence, even

« when established by a mere preponder-
ance of evidence, a probation violation
mold hr fioioinl together with oilier evi-
dence concerning the defendant's rehabili-
tative potential Andrew v. Stole, Mif*
P2d 1251 lAlaska Cl. App. 1992).

5 I1256Nb Code of Ciuminai, Procedure + 2BaNG

(c) A defendant convicted of iishiiull in the fourth dcgroe committed
in violation of the provisions of nn order issued under AS 25.35.010 or
25.35.020 shall he sentenced to a minimum term of imprisonment of
20 days.

(d) A dofondnnt convicted of assault in tlic fourth degree upon a
uniformed or othcrwiso clearly identified peace officer, fire fighter,
correctional officer, emergency medical technician, paramedic, ambu-
lance attendant, or other emergency responder who wns engnged in
tlic performance of official duties at the lime of tho assault shall he
sentenced to n minimum term of imprisonment of 30 dnys.

to) Except as provided in AS 12.55.055(0, if n defendnnt is sen-
tenced under (c), (d), or (0O oT this section,

tl) execution of sentence mny not be suspended nnd probntion or
purole mny not lie grnntcd until the minimum term or imprisonment
has been served;

(2) imposition of a sentence may not he suspended except upon con-
dition that the defendant be imprisoned for no less than the minimum
term of imprisonment provided in the section; nnd

(3) the minimum term of imprisonment may not otherwise lie re-
duced.

) A defendant convicted of criminal mischiefin the third degree in
violation of AS 11.46.484(01(2), whose conviction is not a felony under
AS 11.46.484(c), shall be sentenced to a definite term of imprisonment
of nt least 72 hours but not more than one yeor. (8 12 ch 1(56 SI,A
1978; nm i 2 cli 139 SLA 1980; mil ii 22 ch 59 SLA 1982; inn ii 13 cli

61 SLA 1982; nm ii 31 ch M3 SI.LA 1982; nm 8§» 4, 5 cli 92 SLA 1983;
am iiii 5, 6 ch 53 SLA 1991)

_Croda reference*. — For Icgidlalivt* Effect of amandmecnti. — The Qi
finding* nml purpose in connection with  amendment.efTectlvoSeptember 13. 1991.
the enactment of mtbdeclion (D, dee M 1 oyrote subsection lei nnd ndded llbsec-
omJ 2. ch. 63. SI.A 1991 in the Temporary  |inn in
ami Specinl Actd. ’

NOTEH TO DECISIONS

Sentence dInnpprovod. — Trinl ground nnd personal chnrnclerinlicn pro-
court's nontencing decision wnn clenrly vhled lilllo baein for cbnrnclerixing hia
mininken whoro lho nrnlencn fell neor Iho cone on pnrliculnrly mitignled, including

hitllom of Ihe nuthorixed rnnge of flea-
lencefl for fourth-degree nnnnull nml tlic
evidence concerning defendant's hnck-

two prior mindemcenor convictions- Sinle
v. Mulct?. 838 P.2d 1257 IAInnkn CI. App.
19921.

Sec. 12.55.135. Sentences of imprisonment for misdemeanors,
(n) A defendant convicted of n class A misdemeanor may he sentenced
lo a definite term of imprisonment of not mole than one year.

(h) A defendant convicted of n class Il misdemeanor may he scn-
tenced to a definite term of imprisonment of not more than 90 days
unless otherwise specified in the provision of law defining the offense.

21

Sec. 12.55.1-45. Prior convictions.
NOTEH TO DECISIONS

Applicability. — Section applied in tic-  Mnnclni v, Stnte. 841 P.2d 184 (Aloakn
fining whnl a “"prior felony conviction" id Ct. App. 19921
for purported of AS 12.f>fi.l55Ic)( 15).
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Cross references. — For effoct of tho
enactment of (j | of this flection on Alaska
Rule of Criminal Procedure 35, see 6 34,
ch. 79, SI*A 1092 in tho Temporary nod
Specinl Act*.

Effect of amendment*. — 'Fho 1992

= 125115

mneiidiniMil, elfeclive September 14, 1992,
in HulincctHiu t«». mided the tieniuil een<
lence nnd pnrngi nplut 111 In 111 1; lidded the
second sentence in mibncclion (lit; nnd
ndded nubM'cliotts (;I nnd (k>

NOTES TO DECISIONS

I. General Consideration.
Il. Sentencing.
A. In Generol.
U. Specific Crime*.
I1l. Presumptive Sentencing.
A. In General.
B. First-Offenders.

I. GENERAL CONSIDERATION.

Applied In Machado v. State, 797 P.2d
677 (Alaska CI. App. 1990); McGahan v.
Stale, 807 P.2d 600 (Alaaka Ct. App.
1991); Noblit v. Stnte. 808 P.2d 280
(Alaska Ct. App. 1991); Looney v. Stale,
826 P.2d 776 (Alnnkn Ct. App. 1992);
Marker v Stnte, 029 P.2d 1191 (Alnskn
Ct. App. 1992); Wesollc v. Stnte, 837 P 2d
130 (Aleikn CI. App 1992); Cur! v. Sinle.
843 P.2d 1244 (Alnako Ct. App. 1992).

Cited in Lcpley v. Sinle. 807 P.2d 1095

(Alnskn Ct. App. 1991); Collins v. Stnte.
816 P.2d 1383 (Alaska Ct App. 19911;
Bowie v. Stnte, 835 P.2d 1257 (Alnaka CI.

served nuhniniitiul prior tirno in prison
and on pnrolu. WeiU v. Sinle, 794 P.2d
062 (Alaska CI. App. 1D90L.

Sentencing for compnrnblc crimes
ns point of reference. — Il is oppropri-
nle for the court lo consider drunken driv-
ing manslaughter canes nn n point of refer-
ence for determining on appropriate sen-
tence for nn offender convicted nf second-
degree murder for comparable conduct.
lIntliffv. State, 798 P.2d 12118 (Alaska Ct.
App. 1990).

Imposition of sentence upon revoca-
Hon for violation of probntion. —
Where n convicted criminals original sen-
tence oil bin first felony offenses wns four

s 1255125 Gk a GMMNG. PaEfre
Wenlr. 805 P.2d 062 Alaska Ct. App.
1001)

SRS

Perotll v. Stnte, 843 \2d 049 (Alnnkn Ct
App. 19921

Arbitrary eentencirg not itcccnaar®
liy ©xcenslvo. — A benchmark nenlence
of 20 to 25 yonra act (n an arbitrary man-
ner nnd without n supporting rational® ; !

. : first degree, nnd assault in the first de-
was not necessarily extensive where the gree wns not clearly mistaken. Marrk v.

crimo provided for n nenlence of five to 99
yearn nnd the fccta nupportod tho sen- ngrbt(% 796 P.2d 1374 (Almks Ct. App.

tence. State v. McPhoruon, Sup. Ct. Op. Sentonco not upheld.

No'(1§§37)0 (File No. 5-4294). P.2d Total Bonlcnce of fifty yearn, imiwned
' after convictions of two counts of first-de-
gree rchbery nnd two counts of third-de-
grco assault, wns clenrly mistaken, whcro
Assault, defendant was n youthful offender who
; " liiul never before demonstrated n procliv-
e Court e ot clonty mIHKSN 1y tard comparale at of ggimicid
11T Auap y : violonco and tho courl'e decision to bnne
dant's fiftocn-yenr sentence for first-de- ; p
rce assault, where tho victim wnn defen- defendnnt's sonlence l the assumption
9 ' that ho was Incorrigible was unjustified.

dant” deaf and mute wlifo, who woa se-
verely beaten and suffered permanent gfe,&%%s vl.ggirilo, 81G P.2d 212 (Alnaka

brnin dainngo, nnd defendant hnd n nub-

stnnlinl record of nlcohol-reloted misde- 111 PRESUMPTIVE SENTENCING.

meanor offenses, including numerous in-

stances of disorderly conduct and property A. In General.

ibunnga. Stnte v. Wentz. 806 P.2<l 962

(Alaekn Ct App. 1991). Tho mnndntory consecutive sen-
Misconduct InvnMng controlled tencing provisions of AS 12.55.025(h)

wubetnnce. hnve no integral relation to Alnskn's
Where the evidence showed that thoone  prenuinptive  sentencing scheme, AS

ntiucc anle was consistent with n lower-  12.56.125 - 12.65.175. Tho legislature

level wholesale trnnsnction, the snlo wns  enacted the consocutivc sentencing nint-

not nn isolntcd trnnsnction. tho stolen  ute Independently of tho presumptive nen-

Composite nontencc of 40 years ol im-
prisonment for solicitation of murder in
tho first degree, nticmpted murder in the

I. 9peclflc Crimes.

handgun nnd the large amount* of cash  tencing statutes, and application of the
discovered by the police upon the defen- ~ provision docs nolL turn on the applicabil-
dant” nrrent lent support to the conclu- ity of presumptive sentencing. State v.
sion that liis involvement in cocaine traf-  Y/agner, 835 P.2d 454 (Alaska CI. App.
ficking was neither casual nor nl Iho low- ):
cal levels of iho trade, and tho sentonco Scrond{'dogrooA murddor ttermds dnfOt
fur a mid-lovcl trafficker wan prnpor. Presumptive. — Amendment needed tor
Vnsquen-Villegne v. Slot©, 798 P.2pd F%62 written judgement which provided that
(Alnnkn Ct. App. 1990). defendnnt's term of Imprisonment be all
Sentence of 20 yenrs imprisonment for O pnrtially presumptive, nnd that defen-
snlo of cocnino to'a minor was excessive, g?gvti dvggsir']”‘z\“sg'gslelg%fgg(ﬁg)mgh de?gipge;n
where tho offense involved tho snlo of ap- AV . ; -
proximately two grains of cocaine to an ~ tences fotr_ Sniond‘d‘)gfg"dtp"gaft?feI_”Qt
undercover agehnt who np_pﬁnrod relatl\éely Blrﬁgllm Or'Veps%Ing ?sn go(\e/eigegn gye 'g's'
mature nnd who was within a month or 5548 ;53 \"G ctason v. State. 854 P.2d
his 19th birthday, nnd the enso was id 751 (Al Ct A 1993
ninmlcd with directions to impute n non- D( NNKN s Pp- ).
lence uf not grcutor than 15 yearn of im- tcncg\lljlatlon rom presumptive non-

App. 1992); Bcnuvois v. Stnto, 037 P.2d
1118 (Alnnkn Ct. App. 1992); Sam v.
StAte, 842 P.2d 596 (Alaska Ct. App.
1992); Bocrmn v. State. 843 P.2d 1246
(Alnskn Ct. App. 1992); Binnd v. Stnte,
846 P 2d 816 (Alnnkn Ct. App. 1993).

years of imprisonment for possession of co-
caine for purposes of sale nnd n suspended

Imposition of sentence for a period of five

yearn Tor possession of mnrijunnn Tor pur*

pOHen ofsnle, and the criminal luid served
bis four-year sentence for poHseusinn of co-
Il. SENTENCING. caine for purpones of sale, (lie judge
flhemld only hnve been able lo nenlence
A.In («enornl. the criminal to an additional two years of
ABA Standards’ rocoi.mended 10- Imprisonment on revocation for u viola-
yenr benchmark. tion of bin probntion. Bnync v. Stale. 799
Where tho sentence is more than twice P.2d 1317 (Aluaku Ct. App. 1990).

tiie maximum sentence for the moat seri- "Clearly rnlHInkcn" teat for courl re-

ouii ofTenfle committed, and tho composite  view, — The "clearly mistaken*' test im-

rintencn excoodn ten yonrn of imprison*  plicit n pernuHiiiblc range of reasonable

merit, the sentence in improper under tho  sentences which a reviewing court, after

ABA Stnndnrdn unless the offender fapi.r-  an independent review of the record, will

licularly dangerous. NefT v. Sinle, 799 not modify, This "range of reasonable- pii.Munmont. including suspendod time. .

P.2d 782 (Alnako Ct. App. 1990). ness" should he determined not by imposi- McPherson v. Stnte, 800 P.2d 928 (Alnskn . WWhere n criminal defendant wns con-
Sentencing of "wont offender.” tion of nn nrliticinl ceiling which limit* a Ct. App. 1990). victed of two counts of misconduct involv-
Sentence of 169 yonra without possilil-  |arge class of offenses to the lower end of .Sentence upheld. ing n controlled substance in Die fourth

liy of pnrolc wnn not clearly minlnkim,  the sentencing spectrum, but, rather, by In nccord with Oral pnragrepli. Incnvitt ~ d€9ree, n cIassIC felon¥ EIU”'Shable byf n

where the circumntnncefl surrounding do-  nn examination of tlic particular facta of v. Slnle, 006 P.2d 342 (Alnaka Ct. App. mﬁ_)(lrrInurr]n Iser] (ince Oh dvn ygln_r(ﬁ. d o

fondant's offenflea of murder, robbery and  the individual case in light of the lotnl 1991); Erickson v. State, 824 P.2d 726 Which the legis ?ture fa establis ? a

assault plainly justified n worat offender 5046 ofaentencen authorized by the legis- (Alnrkn Ct. App. 1992); Wiley v. Stale, PFESUCr'nPtllve n(?? er&co o dtvtvr? years o; a

rinding nnd defendnnt had four time* been |3¢re (or tlitt pnrticulnr offense. State v 822 P.2d 940 (Alaska Ct. App. 1991); secr(]J.n -elony otiencer and three years for

convicted of felony offenses nnd had : . . n third-felony offender, nnd tho trial judge
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sentenced to the following presumptive terms, subject lo mUuslmciit
no provided In AS 12.55.155 — 12.55.175:

(1) if the ofTenoe is n first felony conviction nnd does not involve
circumstances described in (2) of this subsection, five yonra;

(2) if the ofTcnse is a first felony conviction, other thnn for man-
slaughter, nnd the defendnnt ponsossed u firenrm, used n dangerous
instrument, or caused serious physical injury during the commission
of the ofTonse, or knowingly directed the conduct constituting the of-
fense nt a uniformed or otherwise clearly identified pence officer, fire
fighter, correctional officer, emergency medical technician, para-
medic, ambulance attendant, or other emergency responder who wns
engaged in the performance of official duties nt the lime of the offense,
seven years;

i (3) if the offense is n second felony conviction, 10 years;

(4) if the offense is n third felony conviction, 15 years.

(d) A defendant convicted of a clnss 13 felony may be sentenced to n

definite term of imprisonment of not moro Ihan 10 years, und shall be
sentenced to the following presumptive terms, subject lo adjustment
as provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a second felony conviction, four years;

(2) if tho offense is a third felony conviction, six. years;

(3) if the offense is n first felony conviction, and the defendant
knowingly directed the conduct constituting the offense nl a uni-
formed or otherwise clearly identified pence officer, fire fighter, cor-
rectional officor, onvorgoncy medical technician, paramedic, ambu-
lance nttendant, or other emergency responder who was engaged in
the performance of official duties nl the time of the offense, two years.

(el A defendant convicLed of a cluss C felony may be sentenced lo a
definite term of imprisonment of not more than five years, nnd shall
be sentenced to the following presumptive terms, subject to adjust-
ment as provided in AS 12.55.155 — 12.55.175:

(1) if the offense is a second felony conviction, two years;

(2) if the offense is n third felony conviction, three years;

(3) if the offense is a first felony conviction, and the defendant
knowingly directed tlic conduct constituting the offense nt a uni-
formed or otherwise clearly identified peace officer, fire fighter, cor-
rectional officer, emergency medical technician, paramedic, ambu-
lance attendant, or other emergency responder who was engaged in
the performance of official duties at the time of the offense, one year;

(*1) if the offense is a first felony conviction, and the defendant vio-
lated AS 08.5>1.520(a)(7) — (10), one year.

(fj If n defendant is sentenced under (a) or (D1 of this section.

(1) imprisonment for the prescribed minimum term may not bo sus-

pended under AS 12.55.080;
(2) imposition of sentence may not bo suspended under AS

12.55.085;

120

imprifionment for the prescribed minimum term mny not lie otli-
orvﬁ%c redl?ced. P y

(g) If a defendant ia sentenced under (c), (d)(1), (d)(2), (e)(1), (e)(2),
or é? of Ibis section, except to the extent permitted under AS
12.55.155 — 12.55.175,

(1) imprisonment mny not be suspended under AS 12 55.080;

(2)5imgosition of sentence mny not be suspended under AS
12.55.085;

(3) torms of imprisonment may not be otherwise reducod.

(h) Nothing in this section or AS 12.55.135 limits the discretion of
the sentencing judge except ns specifically provided. Nothing in (n) of
this section limits the court's discretion to impose a sentence of 99
yer.is imprisonment, or to limit parole eligibility, for a pornon con-
victed of murder in the first or second degreo in circumstances other
than those enumerated in (a).

(i) A defendnnt convicted of sexual assault in the first degree or
sexual abuse of n minor in the first degTee may be sentenced to n
definite term of imprisonment nfnot more than 30 years, and shall be
sentenced to the following presumptive terms, subject to adjustment
os provided in AS 12.55.155 — 12,55.175;

(1) if the offense is a first felony conviction nnd does not involve
circumstances described in (2) of this subsection, eight years;

(2) if the ofTenne ia a first felony conviction, nnd the defendant pos-
sessed a firearm, used a dangerous instrument, or caused serious
physical injury during the commission of the offense, 10 years;

(3) if tho offenso ia a second felony conviction, 15 yenrR;

(4) if the offense is n third felony conviction, 25 years.

(j) A defendnnt sentenced to u mandatory term of imprisonment of
99 years under (a) of this section may apply for a modification or
reduction of sentence under the Alaska Rules of Criminal Procedure
after serving one-halfof tho mandatory term without consideration of
good time earned under AS 33.20.010.

(k) A first felony offender convicted of an offense for which n pre-
sumptive term of imprisonment ia not specified under this Bection may
not be sentenced to a term of unsuspended imprisonment that exceeds
the presumptive lerm for a second felony offender convicted of the

same crime unless the court finds by clear nnd convincing evidence
that on aggravating factor under AS 12.55.155(c) ia present, or that
circumstances exist that would warrant a referral to the three-judge
panel under AS 12.55.165. () 12 ch 166 SLA 1978; nm S 18 ch 45 SLA
1982; am .<§ 28-30 ch 143 SLA 1082; nm 1li 8 ch 78 SLA 1983; am
1i§ 1-3 ch 92 SLA 1983; nm S 5 cli 59 SLA 1908; am !) 4 cli 37 SLA
1989; uni 23-25 ch 79 SLA 1992)
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length of residential treatment nt 90 dnyn
constituted nn incrennc in tho dufondnnt'™
sontenco violating the conHtilulionnl pro-
hibition against double jeopardy. An ille-
gal »enlencc should not bo increased un-
e« Absolutely nccessory to correct the il-
egality. In thia caae the illegality ehould
have been corrected by alriking the Hewed
portion of the probntion order, i.e., the ro-
quircnicnl  of residential treatment
Christensen v. State. 844 I\2d 557
(Alnskn Ct. App. 19931

Cltod in Hurt v. Slate, 823 I'.2d 14
(Alnnkn Ct. App. 19911

(11 RESTITUTION.

Restitution order vloIntlvo of double

Joopnrdy. — A trial judge who imposed
restitution ns n specinl condition nf proba-
tion under thia noction nnd nut ns nn inde-
pendent portion of tho defendnnt's sen-
tence under AS 12 55.045, could not lor*
rninote the defendnnt's probation nnd or-
der her U serve the unserved lima ro-
innining on her original sentonco while nt
the name time enforcing the restitution
order without violating the constitutional
protection against double jeopnrdy. If the
judge wished to order the defendant tu pay
restitution independent of her conditions
of probation, thin had lo be done nt lim
time slur originally imposed sentence.
Kelly v Stnte, H*! \2d 612 tAlnsko CI.
App. 1(1921

See. 12.55.115. Fixing eligibility for dinerelionary parole nl

sentencing.

NOTES TO DECISIONS

Presumption that questions of dis-
cretionary release nro hotter loft to pa-
role hoard is vohuttnhle. — Because the
legislature hns nirirmntively given sen-
tencing judges ihe power lo restrict or
deny parole eligibility, the presumption
that the parole eligibility of defendants
sentenced lo lengthy prison terms should
normally be evalunted after the defendant
has established an institutional history
and not nl sentencing must remain rebut-
table. Accordingly, the trial coin| did not
err in restricting the defendant's parole
through the entire 99-yenr term he wax
given for connniting first degree murder
where the record established that he had
minima) potential for rehabilitation.
Colgnn v. Stale, 838 \2d 27G tAloska Ct.
App 15921,

Judge must set forth reasons for re-
striction with particularity. — When a
sentencing judge restricts parole eligibil-
ity. the judge must specifically address
the issue of parole rcutriclion, selling
forth with particularity his or hey reasons
for concluding that the parole eligibility
prescrilwd by AS 33.16.090 and AS
33.16.100(c)-(d> in Insufficient to protect

the public and iimure the defendant's icf-
ormntiun. Stern v State, 824 P 2d 442
(Alaska Ct. App. 19921

Sentonco upheld. — Denial of parole
eligibility for defendant, wt.o received n
99-yenr sentence nfler being convicted of
murder, was not clenrly mistaken, where
the record showed him to he n racist, n
man full of anger, a man with a severe
alcohol piobtain, nml a man with n pro-
clivity for osaaulting people with fire-
arms, nnd showed that he had just been
released on felony probation o fow days
before the murder. Stern v. Stnte, 824
P.2d 442 (Alaska Cl. App. 19921

Defendant's history of prior nssnullive
conduct, pmliculnrty iiis sexually nsanul-
live conduct, which escalated to the of-
fenae for which he was being sentenced.
Hupporled that nenlence which required
him In Hpend the rent of his life in prison
without any pdKHihilily of parole. Alexan-
der v. State, HH P.2d 269 (Alaska Ct.
App. 1992».

Applied in Mnnrno v. State, 847 P.2d
84 iAlnaka Ct App. 19931

Cited in Wuitz v. Statu, 794 P.2d 952
(Alaska (JI App. 1990).

i I2Ao Gt d<Griminral lictd e ~ IESTE

occ. iz.oo.izu. Appeal or sentence.

NOTES TO DECISIONS

I General Commlinrnlion.
Il.  Sentencing.
C. Forlorn for Consideration.

. GENERA!. CONSIDERATION.
AppU.,d in SIM. v. lluletx, 838 P .*

Cited In Wyli. v_SIMe. 707I»2d Otl
IAla.kn CIl. App Ifl90l.

II. SENTENCING.

G. 1 actor* for Cnnaldoratlon
JdudlcInl recommnndnllon lo parole
lionrd. — Wh.re tho trial courl’. written
judgment did nol legally rontrict defcn-
ilnnt'a parole, did not .pacifically provide

that defendant would be eligible for pnrote

“f Con'ldgr”l'nn d"r«"d-"1""Pd<>r

?2bl# " c°rd; bul ~.Mdered ),» pron”~cl.
for rehabilitation to bo guarded because of
Ihc aerious nature of the ofTenae nnd de-
fondant™ failure lo accept full rnsponsibil-
ity for the crime, and also emphnaiied the

n,'d lo de'er cimll,r offcn»M, Mich rea-

«ufticlanl lo ju.liry the recoin-
nicnilntlon. Ounkin v. State, 810 P.7d
1150 (Alnaka CI. App. 199II.

Sec. 12.55.125. Sentences of imprisonment for felonies, (n) A
defendnnt convicted of murdor in tlic first degree shrill be sentenced to
a definite term of imprisonment of at lonst 20 years but not more than
99 yenis. A defendnnt convicted of murder in the first degree slial I be
sentenced to n mandatory term of imprisonment of 99 yenrs when

(1) the defendnnt is convicted ofthe murder of a uniformed or other-
wise clenrly identified pence officer, fire fighter, or correctional officer
who wns engaged in the performance of official duLies nt the time of
the murder;

(2) the defendnnt hnn been previously convicted of

(A) murder in the first degree under AS 11.41.100 or former AS
11.15.C10 or 11.15.020;

(D) murder in the second degree under AS 11.41.110 or former AS
11.15.030; or

(C) homicide under the laws of another jurisdiction when the of-
fense of which tho defendant wns convicted contains elements similar
lo first degree murder under AS 11.41.100 or second degree murder
under AS 11.41.110; or

(3) the court finds by clear nnd convincing evidence tlint the defen-
dnnt subjected the murder victim to substantial physical torture.

(b) A defendnnt convicted of murder in the second degree, at-
tempted murder in the first degree, kidnapping, or misconduct involv-
ing n controlled substnnce in the first degree shall be sentenced to a
definite term of imprisonment of nl lenst five yenrs hut not more Ihnn
99 years.

(c) A defendant convicted of n cinss A felony mny bo sentenced to n
definite lerm of imprisonment of not more than 20 yenrs, nnd shall be

m™
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Soc. 33.10.030. S .lection criteria for hoard tnonthorH. (n) The
governor shall appoint board incnikerH on Llie biioia of thoir
qualifications to innko decisions that urc coinpalible willi the welfare
of the community and of individual offendore. The governor ohnll ap-
point members who are able lo consider the character nnd background
of offendorH nnd the circumstances under which offenses wero commit-
ted,

(b) At least one person appointed lo tho board must hnvo experience
in the field of criminnl justice.

(c) OnicerB or employees of the state may not be appointed to the
board. (5 2 ch 88 SLA 1985)

Soc. 33.10.040. Compensation nnd oxponsea. A board momber is
entitled to compensation at nn nmount to be set by the governor for
each dny the member is participating in business of the board, nnd is
also entitled to the per diem and travel allowances provided under AS
39.20.180. <€ 2 ch 88 SLA 1985)

Sec. 33.10.050. Meetings of the bonrd. (n) The board mny meet
as often as it considers necessary to carry out its responsibilities, but
shall meet nt least four times a year.

(b) Three members of the bonrd constituted a quorum for the con-
duct of business.

(c) Decisions nnd orders of the bonrd require the affirmative votes of
a minority of the members present.

(d) The bonrd may conduct meetings by the use of teleconferencing
facilities. (5 2 ch 88 SLA 1985)

Soc. 33.i0.000. Ilutios of the bonrd. (a) The board shall

(1) serve as the parole authority for the state;

(2) upon receipt ofan application, consider the suitability for parole
of a prisoner who is eligible for discretionary parole;

(3) impose parole conditions on all prisoners released under discre-
tionary or mnndntory parole;

(4) under AS 33.15.210, discharge n person from parole when cus-
tody is no longei required;

(5) maintain records of the meetings and proceedings of the board;

(6) recommend to the governor nnd the legislature changes in the
law administered b, the board;

(7) recommend to the governor or the commissioner changes in the
practices of the department and of other departments of tho executive
branch necessary to facilitate the purposes and practices of parole;

I 33.10.070 PIOItATION. PItHIONH, AND PItIUONKIUt J 33.10.000

(b) Tho board shnll ndopt regulations under tho Adminintrntivo

Procedure Act (AS 44.82)

(1) establishing standards under which the suitability of a prioonor
for discretionary pnrole shall be determined;
(2) providing for tho supervision of parolees and for recommitment

of parolees; nnd

(3) governing procedures of the bonid. (8 2 ch 88 SLA 1985)

NOTES TO

No niloa promulgated by tho pnrolo
bonrd regarding eligibility Of prisoncro
for pnrolo hnvo boon brought to Dio otton-
tion of tho supreme court, Robinson v.
Stale, Sup. Cl. Op. Nn. 091 (File No.
1344], 484 P.2d 600 (1971), decided untlor
former AS 33.16.100.

Iluloa aliould tie adopted nn soon na
practicable. — Concerning ecnUincing,
sonlenco nppenln, nnd pnrole matters in
gonornl. the supreme court believed it
would bo of benefit to nil concerned if. os
soon ns practicable, the parole bonrd, in
conformity wllh former A9 33.16.100,
ndoplod rules regarding eligibility of pris.
onore for parole, llie conduct of pnrole
honringn, nnd conditions of relenso lo be
Imposed on pnroloes. iloblnaon v. Sinle,
Sup. Ct. Op. No. 891 (File No. 1344), 484
P.2d 116 (1971).

DECISIONS

Pnrolo bonrd urged to proscribe
spec Iflo rule* lo govern situations
wbcro ‘onrchos of pBroleei nro por-
miBiilhlo. —S»o Homan v. Stnto, Sup. Cl.
Op No. '621 (I'llo No. 2060'. 670 P.2d
1230 (1977), decided under former AS
33.16.100.

Duo process requirements, — Thoro
ia no difference between parole and pioba-
lion revocations os regards d.io piocess re-
qulroinenls. Avery v. State, Sup. Ct. Op.
No. 2176 (File No. 4440). 0IG P.2d 872
(19110), decided undor former AS
33,,6.100.

Il wns not error for a nnrolo board
to apply the preponderance of the evl-
denco stnndnrd In n pnrole rovocalion
honring. Avery v. Stale, Sup. Ct. Op. No.
2176 (Flic No. 4440). 010 P.2d 872 (1080),
decided undor former AS 33.16.100.

Soc. 33.16.070. Procesa. The board or a member of the board tnny
issue subpoenas and subpoenas duces tecum in the performance of
board duties under AS 33.16.060(n). Subpoenas issued under this sec-
tion nro enforceable in Superior Court. (8§ 2 ch 88 SLA 1985)

Soc. 33.10.080. Executive director. The bonrd shall hire nn exec-
utive director to sorve the bonrd in tho discharge of its duties. Tho
executivo director must hnve had training and experience in the Held
of criminnl justice. The executivo director mny employ additional staff
to assist the board. (§ 2 ch 88 SLA 1985)

Soc. 33.16.090. Eligibility for discretionary parole, (a) A pris-
oner who is Rorving a torm of nt IcnBt 181 dnyn, nnd who is not other-
wise ;neltgiblo under (b) of this soction, may, in the discretion of tho
board, bo released on discretionary pnrole subject to AS 12.66.086(b),
12.55.115, nnd AS 33.16.100(c) and (d).

(8) upon request of the governor, review nnd recommend applicants (b) A prisoner is not eligible for discretionary pnrolo during tho

for executive clemency; and
(9) execute other responsibilities prescribed by low,

term of a prosuinpti"o sentence; however, n prisoner is eligible for
discretionary parole during a term of sentence enhancement imposed

o
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(d) Sentencing of n defendant or remanding of n enso under thin
section nhnll be by a majority of the three-judge panel. (§ 12 ch 166

SLA 1978)

NOTES TO

CnustlliiUonnllty 0f presumptive
sentencing provision*. — S&e note* uii-
Jcr RMlie bonding, AS )2 55.125. Nidi v.
Sinle. 642 I*2d 1051 IAlnnkn CI App.
19821.

Sentencing nulhoHty. —Tho (net llinl
n mnllcr in inferred hack to llie orif'innl
sentencing judge whrn llip lluee judge
panel disagree* wlll» llie original sentenc-
ing judge indicates Ilinl (lie loRisInlurc
wnnlcd llie original srntrtiring Judge lo
nininlnin conliol of llm ->cnkenclf»p pin-
cers. llenllicick v Sinle, M/0 P.2d 1160
(Alnnkn CI. App. [fIH1l

When n trial Judge referred n cn*c lo n
three judge pnnel, (he pnuel did uol hnve
ftliilulory nulhorlly lo impose n ncntrucu
greater limn the lwn-ycnr piesumplive
nenlence on (he ground (Iml (hu two-) ear
presumptive sentence wns manifestly
tii\jus( because il wnn Inn severe; miller
(he pnnel wiu» reipiiicd to leiuiind the enne
lo llie llinl judge for Imlltci proceeding*
nincc il disagreed with llie (rinl judge**
conclusion. llrnlhcuck v. Stole. G/U Ivad
1155 (Alnskn CI. App. 10KII

Under llie provisions of Ihe revined
Criminnl  Code nnd Ihc derision in
llenlhcock v Sinle, 670 1'.2d 1150 (Alnskn
Cl. App IDfl'l), Ihc thicejudge pnnel dues
iml hnve nulhoiily lo nenlence until il
ngreed wilh Ihe Irinl judge Ilinl hi* Appli-
cation of the piovisloon of Ilie revised
Criminnl Code would result in n nenlence
which wnn manifestly unjunt; Ihe pnnel
win not free lo onnuuie (lint defendnnt
could he nenlenced to concuiroot nun*
lence* nnd (lien go forwnn) nml sentence
him  Winfrrc v. Sinle, 681 I*2d 2111

(Alnnkn CI App. 198-11

For putpose* of future cases, when n
enne involving n presumptive leiin in ex-
cess of four yenrn i* referred lo Ihe three-
judge pnml oil the sole husis uf n lumsint*
ulury inilignliitg fnrinr. impowiliuii | <lhe
pnnel of n sentence holow ADM of |In' pin-
miniplivn Inrin will noimnlly he deemed
iimppioprinlc nnd clenilv mistaken miles*
the pnnel expressly conclude” lhnt *»lch ii
sentence i* required In avoid monifes| in-
justice. nlllmugh Ihe pnnel ho* juristlic-
lion lo impose n neolelu e of li-mlhnn fill'f*
nf (lie piesoinplive senlence Sinle v.

DECISIONS

Piice, 7-JU P 21 175 (Alnnkn CI. App.
19R7I (iml npplying rule in prenrnl enne*).

lindci subsection (c), Ihe Ihrec-Judge
pnnel I* cxpiessly empowered lo Impone
any ncnleitre nuthuiized for lhc ofTenae.
Sinle v. Itidgwny, 750 P.2d 302 (Alnnkn
Cl. App limfll.

Discretion In modify prc*iint])(lve
sentence. — The statutory ncheme give*
the lhiee jodge pnnel subalnutinl dincto-
lion in determining whether to modify
presumptive sentences in lIfflilof nonslol-
utoiy oggrnvnling or mitigating foclorn
Thnt discielitm will he disturbed only
wlieie the pnnel™ exercinc of Hint dincre-
linn wnr, clenilv ininlnken. Winlher v
Sliil-. 719 P 2d 1355 (Alnskn Ct App.
\YAR)

The presumptive onc-yenr lerm Im-
posed hy AS 12 65.125(c)(3), nnd by exten-
sion (d)(3), nro subject lo uindificntinu be-
cause of aggravating or mitignling fnctor*
no well nn possible refcrrnl lo n throe-
judge pitiiCrl like nil other preauui)illve
neiilcncrn. Edwin v. Sinle, 7(52 P.2d 499
(Alnskn ('l App 19881

Sentencing power* nro not euhjoci
In rciilrlctiou under AS 12.65.155(a)(2),
Sinle v. Piice, 73D I*2d 109 (Alnnkn Ct.
App 1986).

Deninl uf (lefcudunl'fl request for re-
ferml to (liree-joilgc *nu(cncing pnnel
not error. — See linrtholomcvv v. Sinto,
720 P.2d 54 (Alnnkn Cl. App. 198Gl.

Itcuicdy fur ninnlfcnt Injustice. —
Wiltcio nn individual sentencing judge Is
precluded hy the absence of stnlulory ng-
ginvnting mid milignling fnclora from nny
mljuxltiiciit nf the piesumplive terms, im-
position of lhe seven-ycnr presumplivo
lerm for flrsl degieo nnsnull conslllules n
riinnifeAl ir\juslicu. Thus, Iha npproprinlo
remedy for this i* referrnl lo the throe-
judge pnuel. New v, Sinle, 714 P.2d 378
(Alnskn Cl1 App 1980).

Con sidci irtiou of evidence of relin-
hitiliitinn. — Where the nentciicing
record Minlitiiird unusunlly strong avi-
diiire liml n yitnlliftil first offender hns n
pniticulnily fnvui uhle potentini for rcim-
idliliilinn, nml when* the nhseucc of sInlu-
loiv aggravating or mitignling fnctor*
would liuve precluded lho sentencing
coml from giving nny connldernllon (o
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Hint evidence in imposing n senlence, tho
Alnskn Com | of Appenls thought refcirnl
lo Iha three-judgo pnnel wnn expieenly mi-
(hniized under AS 12.65.Ifi5 nnd (his sec-
tion. Smllh v. Sinle. 711 P.2d 6GI (Alnnka
Ct. App. 1985).

ConsldernHon of defcnilnnl™* prior
folony convicllon. — Tho thrce-judgn
sentoncing pnnel may consider the mill-
gnlcd nnlure of n defendnnt’s prior felony
conviction nn n fnctor In the overall deter-
mination of whether imposition of tho pre-
sumptive lerin for n subsequent felony
conviction would be manifestly unjust.
Tho nature nnd seriousness of on of-
fender's prior criminnl misconduct nre n
legitimate port of the (otnlity of tho cir-
cumstances; nn such, lhoy mny he consid-
ered in the overnll determination of mani-
fest ii\justice. Duucnu v. Slide, 782 P.2d
301 (Alnskn CT. App. 1989).

Pnnel not hound by trinl court’s
evaluation. — The lhree-judge pnnel is
not bound by Hie Irinl court's nvnluntian
of tho fncts or determination of tho Inw,
Winlher v. Sinto, 749 N2d 1350 (Alnnkn
Ct. App. 1988).

IYIn! court should not propose a
nonstntutory mitignling fnctor to tho
thrco-Judgo pnnel where tho lcglsin-
turo epoclficnlly rejected Hint fnclor
for Inclusion In AS 12.65.160(d). Where
the legislature hns expressly addressed a
consideration, such ns tho relationship be-
tween n defendant™ p**t conduct nnd his
present offonso, nnd imponeJ limitations
on Hia trinl court's power to consider thnt
relnlionshlp in mitignllon of sentence, the
trial court ehould not propose the same
mitignling fnclor to tho three-judge parul
without complying with the limitations;
lo do so Is to suggest n common-Inw (level-

opmoid Inconsistent witli legInintini
Totemoff v. Stale, 739 P.2d 7fi9 (Alnsk
Ct. App. 1987).

Applied in McMnnner* v. Stnte, 05
P.2d 414 (Alnskn CI. App. 1982); Shaw \
Slate, G73 P.2d 781 (Alnskn Ct. Ap|
1983); Degler v. Stnte. 741 P.2d Gb
(Alnnkn Ct. App. 1987); Toleinoir v. Stnti
739 P.2d 7G9 (Alnskn Ct. App. 19871

Quoted In Kirby v. Stnte, 718 P.2d 75
(Alnnkn CI. App. 1987).

Slated In Erbnrt v. Stnte, G5G P.2*
1199 (Alnnkn CT. App. 1982); Stnte v
nnstopnoff, G59 P.2d 530 (Alnnkn Ct. Ajip
1983); Mnhlonndo v. Stnte, G7G P.2d 1091
(Alnnka Ct. App. 1984); Tulowctzke v
Stnte, Dep'l of Pub. Safety, 743 P.2d 351
(Alnskn 1987).

Cited In Juneby v. State, 641 I*2d 82’
(Alnskn Ct. App. 19B2); (irifflth v. Slide
G53 P,2d 1057 (Alaska Ct. App. 19821
Nenkok v. Stnte, G53 P.2d G58 (Alnnkn Ct
App. 1982); Wright v. Stale, 550 P.2<
1220 (Alosko C't. App. 1983); bnnglon v
Sinto, 552 P.2d 054 (Aln*ko Ct App
1983); Stnto v. LnPortc, 572 P.2d 45(
(Alnskn Ct. App. 1983); Walsh v. Stnte
G77 P.2d 912 (Alnskn Ct. App. 1984)
Stole v. Drinklry, 681 P.2d 351 (Alnskn
Ct. App. 1984); Flink v. Stolo, 503 P.2d
725 (Alaska CT. App. 1984); Dancer v.
Stale, 715 P.2d 1174 (Alnnkn Ct. App.
198G); Kuvnne v. Stale. 717 P.2d 055
(Alnnkn Ct. App. 1906); dames v. Stole,
739 P.2d 1314 (Alaska Ct. App. 1987);
Schnccker v. Stnte, 739 P.2d 13)0 (Alnskn
Ct. App. 1987); Comegye v. Stnte, 747
P.2d 554 (Alnskn Ct. App. 1967); Jnmc* v.
State, 754 P.2d 1330 (Al-ska CT. App.
1988); Hussoll v. Stole, 7G2 P.2d 1022
(Alnnka Ct. App. 1988)

Sec. 12.55.Ifl0. Designation of repreflentntive. If more lhnn one
pornon who qualifies dd n victim under AS 12.65.185 desires notice
under AS 12.55.088, the prosecuting attorney shall designate one per
non to represent nil victims for purposes of receiving the notice re-
quired nnd exercising the rights granted under this chapter. (§ Gch

59 SLA 1989)

Itevlsor'* notes. — Formerly AS
12.55.172. Renumbered in 1990.
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piinlr nputrnrn in tin* enun* way il wuulil
rvnlunta n ntnhitaiy inilignlin# fmim
llinl liml been cninhliXml by rlpnr nml
convincing evidence rim coinl nimulil
deny rrferrnl to the Miii'O-juilgi* pimrl only
when it cnncluden thnt no infjiinlinfill In
the pip.Mimjilivr tcim ip nppmpiintc in
light nf Ihe fnrtor. Kiihv v Sliiti', 711 1* 2d
7fi7 IAInnkn CI App I'M7I

Trinl I'liurt nliotilil not prnpnMi* n
nniiNhiUitnry mitigating /actor wltcre
the Icginintorc npetllicnlly rejrcti'tl
thnt factor for Inclunlini in AS
12.55.105(d). Wlietc the legifintnie Ins*
cxptepflly ndilrcpxcd n caunulcnitiau. .inch
an the rnintiniifihip hntween n diTendnnt's
pnH conduct nnd hi.i prrponl allcn.ic, and
iiaponcd limilnticmi on Mu; I*ml caurtn
power tncnnnblor (hot ridnthnnihip in mil -
igntinn of nenlence. the 1lin) court nhatibl
lint pinpnno the mum* mitigating fliclnr In
the three-jutlge pnuel witlimit complying
with lhe liinitntiunn; In do nn in to ouggrni
n camman-Inw develupiueiit iacoanintciil
with legislation. Tolemalf v. Sinte, 73!)
P 2d 7GD fAlmkn Ct. App 1DH/)

Iteferrnlo  Involving  prc*uimptlvi*
term o\\ r four yenri *iolely on himii of
nnnntn‘utory itiiMgnlur. - I'm purpose/*
of future enneo, when it enne involving n
prefuinplive term In excess of four yenrs
is referred to the three judge pnuel on the
rmir Inmin of n Uoiinliituluiy mitigating
fnctor, iihpnnition liy the pnnel of ii sen-
lence below GO of tin* presumptive teim
will norinnlly lie deeined inappropriate
nnd ilenily mintnkcn unlens llie pnuel ex
prenly eonrlnilos Ihot *ueli n neiilem e 1*
leipiiieil lo iivoid innnifeiit ihjtu'llre, ill*
though Ihe pnnel him jmimlirliao to lin-
poHf n sentence of less (him Otl't of the
presumptive sentelire Sinte v Price, 71(1
P 2d 470 (Alnskn OL App IDVI1 tuol up-
plying itili: in piesenl rnsenl.

Munifonl injustice. — Maui/eat injus-
lire in hnniciilly it subjective slanderJ be-
cause of Ihe puipase IIml lhe ntiuehiid
oerven in mcngniriug nine* thnt will inevi-
tably mine in which the nuhjerlivo judg-
meat of the sentcueing ciiint nhould (like
precedence over the objeelive liiniln im-
posed hy statute. l.Inyd v. Stnte, G72 P.2d
If2 (Alnskn CI App IDH3).

The judge did not commit mar hy re-
fining to find manifest injustice honed mi
impnnitimi of the odjusted Piesumplive.
term lu light of the toliiuly of the circum-
stances lloyd v Stole. 072 P 2d Ifi2
IAInxko Cl. App IDHI

Judge did not err in foiling lo lefer dr*
feodlinl s ense to Ihc thiee-judge pnnel lo

iillow luithei ieduction of defendnnl’n nen-
lence hosed on hi* luck of prior criminnl
conviction* Lloyd v. Stole, 072 N\2d 102
(Alnskn CIl. App MAM.

Judge did not npply nn Incorrect ninu*
dmd in ilelermfiiiug the question of mnni*
fest injuslite when he defined the term ns
“something Mini's shocking to thn con*
science." nnd leinnud for npplicntioii of
the ohvimm uidiihiiem standard pio]ioned
hy delendnill won uiiwnrrnnted. Lloyd v.
Stnte, 072 P.2d 102 tAloskn CIl. App.
IV

Il wns not manifestly unjust to impose n
five-year piesumplive term upon defen-
dant's conviction nl nllompled sexunl nn-
simili of n minor, nnd he wns nut initoumll-
rally entitled nn n mntler of law to hnvo
Inn rime refer led lu n thiee-judge pnnel for
sentencing Aveognnnn v. Sinle, 707 P.2d
70 (Aliudui Ct App IDHB).

Consideration nf (IcfcndnnPs |»rlor
felony Il'onvicMoii. — The thiee-judge
sentencing panel may consider the miti-
gated nature nf N defendant's prior felony
conviction II* a facial ill the overall drier*
uiiitiilimi «d whether imposition of lim pie-
niimptive leim foi a mibncquent felony
o-nvjclioii would Im mnnifcnlly ui\just.
The nntuie and seriousness of nn of-
fender* prior rtiminnl misconduct nre n
legitimate pint nf the totality of thn cir*
ruMialaiucH; an smb. they may he consid*
i*ieil in Me ovendl itelet Ininotlon of maul*
‘KM IAhmkn Ct. App 1989).

Denial nf defetuluiit's request for ro*
ferrnl Ju Mil'ee-Jmigo sonteucing pnnel
nut error See |hu tholomuw v. Slolo,
721 P 2d fel IAhiNkn Ct. App. 1DUG),
Alalulhaqui v Slinle, 720 P2d 1211
(Alnskn CI App IDHGI.

Applied in McMniumrs v. Stale, GO0
P.2d -1l I iAlaska (! App. 1902); Seois v.
Stale, liOM P.2d »MI (Alnskn CI. App.
IDIGI; Pee?o0ak v Sli.lc. G20 P 2d 1500
tAlaska Ct App IDM2); Seymore v. Stnlc,
GO P.2d 7"MGtAlaska Cl. App. 1902);
Shiiw v. Stale. GM I'.2d 701 (Alnskn Ct.
App I'm;h; Walsh v Stnte. 077 P.2d 012
(Ain*<kn Cl App 1984); Dogler v. Stnte,
711 P2d QD(Alaska Ct. App. 1987);
Windier v. Stale, 7-ID P 2d 13f.G (Alnskn
Ct. App IDOQ); lim ton v. Slide, 708 P.2d
G20 tAlnskn ClI App. MIHO).

Staled in Srhiul v. Stale, GOG P.2d
IMD IAli»<kn Ct. App. 19021; Sinte .
Hnslopnoff, GD I' 2d 030 (Alnnkn CI App.
[IIMD; Mnhlnnailu v. State. G/G I*2d 1DOM
(Alnnkn CI  App IDO-l); Tulowolrke v.
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Stole, Dep'l of Puli. Snfoly, 713 P.2d 3GB
(Alnskn 1987).

Cited In Junehy v. Stole, Gil P.2d 823
(Alnskn CI. App. 1982); Lncquemenl v.
Sinto, 644 P.2d A0 (Alnskn CIl. App
1982); Wolfv. Sinto, 047 P.2d 609 (Alnskn
Ct. App. 1982); OrifTilh v. Sinte, 653 I\2d
1007 (Alnskn Ct. App. 1982); Nenkok v.
Sinto, C63 P.2d 008 (Alnskn Ct. App.
1982); Wright v. Sinte. GOG P.2d 1220
(Alnskn Ct. App. 1983); Kotelcs v. Stnte,
O30 P.2d 1199 (Alnskn Ct. App. 1983);
Lnngton v. Sinle, 062 P.2d 954 (Alnskn
Ct. App. 1903); Woods v. Stnte, 06? P.2d
184 (Alnskn 1983); Mnnl v. Sinte. 070
P.2d 708 (Alnskn Ct. App. 1903); Sinte v.
LnForte, 672 P.2d 40G (Alnskn Ct. App.
1983); Flink v. Stnto, 083 P.2d 725
(Alnskn Ct. App. 1904); Uenbon v. Sinte,

' odon v. Stolo, 717 P.2d 422 (Alnskn Ct.
A ip. 1900); Jnines v. Stnto, 739 P.2d 1314
(Alnskn Ct. App. 1987); Schncckor v.
Stnlc, 739 P.2d 1310 (Alnskn Ct. App.
1087); Hand v. Stnte. 747 P.2d 041
(Alnskn Ct. App. 1987); Comegys V. Stole,
747 P.2d GA (Alnskn Ct. App. 1987);
Slownrt v. Sinte, 766 P.2d 000 (Alnskn Ct.
App. 1908); Jmncs v. Stnte, 764 P.2d 1336
(Alnskn Ct. App. 1988); CnbrleInfT v.
Stnlc, 768 P.2d 128 (Alnnkn CI. App.
I90R); Juelsan v. Sinte, 708 P.2d 1294
(Alnskn Ct. App. 1988); Sledge v. State,
703 P.2d 1364 (Alnskn Ct. App. 1988);
Luepko v. Stnte, 765 P.2d 988 (Alnskn CI.
App. 1900); Hilburn v, Stnte, 700 P.2d
1382 (Alneka Ct. App. 1988); Fowler v.
Stnte. 706 P.2d GB8 (Alnnkn CI. App.
1988); Delinrt v. Stnte, 781 P.2d 989

G98 P.2d 1230 (Alunkn Ct. App. 1980); (Alnskn CI. App. 1909).

Sec. 12.56.172. /Renumbered ns AS 12.65.180.1

Sec. 12.55.175, Three-Judge Bcnlcneiiig pnuel. (n) There is cre-
ated within tho superior conrl N pnnel or five superior courtjudges lo
bo appointed hy the chief justice in nccordnnce with rules nnd for
terms as mny lie prescribed by the supreme court. Three judges of tlic
panel Bhnll be designated by the chief justice ns members. The re-
maining two judges shnll be designated by the chiefjustice ns first and
second nllcrnnles lo sit as members in tho event of disqualification or
disability in nccordnnce with rules nn may lie prescribed by the su-
preme court.

(b) Upon receipt or a rocoril of proceedings undor AS 12.65.105, the
Ihrce-judgo panel nhnll consider all pertinent Hies, rnenrda, and Iran-
scripts, including the findings nnd conclusions of the judge who origi-
nally heard the matter. The pnnel may hear oral testimony to supple-
ment the record before it. If tho panel finds thnt innnifcsL ii\jusLicc
would result from failure to consider relevant aggravating or milignt-
ing factors not specifically included in AS 12.55.155 or from imposi-
tion of the presumptive term, whether or not adjusted for aggravating
or mitigating factors, il nhnll Bontence the defendant in nccordnnce
with this section. If the pnnel docs not find that manifest iry'unlice
would result, it shall remand the case to the sentencing court, with a
written Btnlemeut of its findings nnd conclusions, for sentencing un-
der AS 12.55.125.

(c) The three-judge pnnel may in the interest ofjustice sentence tlic
defendnnt to nny definite term of imprisonment up to the maximum
term provided for the offense or Lo any sentence authorized under AS

12.55.015.
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041 I'.2d 023 IAInnkn Ct App 1111121, mod-
ified on other grounds nnd nlvd chi rehear-
ing, 005 I*2d 30 (Alnnkn Cl App. 1083L
llemnrk* must bo specific, — Suliaec-
lion (0 of Ibis nccllon, which require* thnt
findings "lie net owl wllh apucificily," call*
for sentencing Judgrn In include, in Iheir
rernnrkn on Ihe record, the* following npe-
cific information: (1) Ihn specific farimn in
nggrnvnthm nnd in mitiRulion found In
hnve boon nninhlinhnd liy clnnr nnd con-
vincing evidence; (21 lhe evidence upon
which lhe courl hns relied in finding the
existence of nggrnvnling or milignting
fnclorn; (3) nil cxplnnntion of Ihc welghl
given hy lhe courl lo cncli nggrov.iling or
mitigating fnclor, nnd ihe rclolive impor-
Inner of cnch fnclor In comparison with
olher aggravating or mitignling fnclorn
cstnhllshed; nnd 14) nn evnlunlion of llie
loIntily nf Ihc nggrnvolitig nnd mitigating
fnclorn in light of Ihc Sinle v. Chancy, 477
*2d 441 (Alnnkn 11)701 ciilcrin, nn ox-
prenncd In AS 12.55 005, in order lo deter-
mine lhe nmnunt hy which (he prcauritp-
live nenlence Tor Ihe pnrliculnr offense
ehould be ncUuatcd. Junehy v. Sinle, 611
P.2d 823 (Alnskn Ct. App. 1982). modified
on other grounds nnd nffd on telieoriug,
(ifiG I'.2d 30 (Alnskn Ct. App. 1983).

Conclunory finding not sufficient. —
Compliance wllh Iho ninlutory dhcclive
lo ncl forth nil findings wllh specificity
requires more than n conclunory finding
Ilinl oggrnvnling or mitignling faclote
hnve been esinhlinhed hy llie icquisile
standard of proof. De(»rn*s v. Sinle, 708
P.2d 134 (Alnskn Cl. App 19891

I'rcaenloncc rcporl prepared hy
probntion office dues not snllsfy
Mule's ohilgntlou under nuhnocllon (0
of ibis section Nuknpiguk v Sinle, C45
1IV2d215 (Alnskn CI App. 1982), nlIM. 603
I*2d 913 (Alnskn 1083).

Luck of express findings ns (o0 nggrn-
vnling fnclorn, — In llie nhnence of n pro-
scnltmre hearing to permit ii'soluliiut of
(lisiiutcil fuels peilolning lu nllcged nggrn-
vnling fnclor* nnd in the obr-enie of ex-

ress finiliogii hy the senlenring nmrt ns
n (lie existence nf nggimating fnclorn,
ihe lliiee-yenr incienso of llie picnmip*
tivo six-yenr leno specified for defen-
dnnl'n nssnult cunviclion could not he sus-
Inincd. Dunn v. Slide, 653 [*2d 1071
(Alnnko CI App. 1982).

The lock of nny expres.i finding hy Ihe
sentencing courl nn to (he ngginvnling
fnclorb llinl were nclunllv considered in
imposing n ninc-yenr sentence on lhe nn-
snull chin]»o required remnnd of (he enne

Alcela Seaantes

for resentencing in order to pormil specific
finding2 nn lu ugginvntion lo lie mode.
Dunn v, Sinle, 653 P.2d 1071 (Alnnkn CI.
App. 19821

flcumiid fur resentencing.— because
lhe requirement of specific findings re-
biles not only In the ndequncy of the np-
pellnle recniil, hut nino to llie nppioprinle-
ness of the triild cmut'n sentencing deci-
sion. n Inclc of ndeipmle findings required
n minim) for resiMilencing, rnlher lhnn
uiiinly n lemiiml lur miditiunnl findings.
DeCiosn v State, 768 P.2d 134 (Alnnkn
Cl. App. IUIIL.

V. NOTICE.

Notice tn pnr'lles nf fnclorn In ques-
tion. — The pinlien nmy rely upon evi-
dence introduced dining trial tn nustnin
lheir respective burdens of proving nggrn-
vnling nml milignling fnclorn, hut they
nrc entitled In police in ndennce of l)in
sentencing henring irgmding lhe eggrn-
vnling nml milignling fnclorn in question
since this omthlea them to conduct orderly
prcpnrnlion, nml gives (hem nn jpporlu-
nily lo rolml (rfal evidence nl thr sentenc-
ing hearing. IL.rllcy v. Stole, C53 P.2d
1052 (Alnskn CI. App. 1982).

In n prosecution for fiisl-degrco ncxunl
nnsnult, where Ihc trial Judge found nil
nggruvniing factor which Ito mentioned lo
Ilie parlies for lhe first lime In Ihe context
of liin closing sentencing remarks nnd
then sentenced defendnnt to 15 yenrn, the
court of nppenls remnndct! for resentenc-
ing since defendant wnn entitled to notice
nml nn opportunity b- ho henril. Hartley v.
State, 653 P.M ilI'52 (Alnnkn Ct. App.
19821

Tho trinl court hns * * power sun
spontc In alert lhe pin.ice to possible
upgravnling nml mitigating fnclorn
present in the record Plong nn the parlien
nru given nn opportunity to rnnrnhn) Iho
relevant evidence, pro nnd con. nnd make
lheir argument* accordingly. Hartley v.
Sinle, 653 I*2d 1052 (Alnskn Cl. App.
1982).

When n parly ban had Insufficient
lime to dimply wllh (he notice re-
quirement* lelaling la pioof of prior con-
victiniia or aggravating nnd iniligiiling
fovloi*. Iho appropriate remedy should

mnlly lie n conlinunnce of the sentenc-
ing proceedings; and failure lo ennnider
prior crimes for piesumplive sentencing
pm poses enn he condoned only in thone
ensen where lhe stnlc, nfler rxcrcioing due
diligence, is unable to meet the sintuto-y
requirements for proof of n prior convic-
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tlon. Kelly V. Stain, 063 I\2d 907 (Alnnkn
Ct. App. 1003).
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Soc. 12.55.106. Extrnordinnry cirmunstnnccs. If tho defendant

jr subject to sentencing under AS

12.65.126(c), (d), (o), or (i) nnd the

court finds by clour nnd convincing evidence thnt mnnifeBt injustice
would result from failure to consider relevant nggrnvnting or mitigat-
ing fnctora not specifically included in AS 12.56.155 or from imposi-
tion of tho presumptive term, whether i.r not adjusted for aggravating
or mitigating factors, the court nhnll <aler findings nnd conclusions
and cnuoo a record or the proceedings lo be transmitted to a three-
judge panel for sentencing under AS 12.55.175. (§ 12 ch ICG SLA
1978; nm § 37 ch M3 SLA 1982; am ft 2 ch 108 SLA 1990)

Effect of amendment*. — Tho 1990
mnendmont, effective Juno 22, 1990, nub-
(diluted "AS 12.56.125(c), (d), (c), or (i)"

NOTES TO

IxigleInlure Intended Ihnt tide ncc-
tlon ontnblfah two eopnrnlo banc* for
referral of n coao from n Irinl court lo n
thrce-Judgo pnnel for eentoncing. First, re-
ferrrd la wnrrnuled In situntionn where
rnnifbnt Injuflticn would renult from fail-
ure to conaidor rchvnnt, nonatnlulory ag-
gravating or rnifignling fnclor* In sen-
tencing; end, aecond, where innnifeal In-
juotico would result from Imposition of n
presumptive sontonco, whethnr or not nd-
jualed for alolulory eggrnvnting or mill-
gating factors, Dnncer v. Sinte, 716 P.2d
1174 (Alaska Ct. App. 1086).

This nectlon entnblinhefl two dinlinct
groundn for referral of a enne to e three*
judge panel: (1) If tho prenumplive term,
adjusted for oggrnvnling or mitignling
fnclorn, would ho manifestly ur\Ju*t or
pininly unfair nnd, (2) if mnnifcet ir\jun-
lice will result from failure to consider n
nnnninlutory nggrnvnlinR or millgAting
factor, Kirby v. Sinle, 748 P.2d 757
(Alaska CI. App. 1907).

Modification of presumptive term.
— The prooumptlve one-yenr lorrn Im-
po*cd hy AS 12.56.126(e)(3), nnd by exion-
alom (d)§3), are auhject to modification he-
cnuno of nggrnvnling or mitignling_fnclor*
nn well oa possible roferrnl lo O llirce-
judgo pnnel like nil ollior pronumplive
sculcncea. Edwin v. Sinlo, 762 P.2d 499
(Alnnkn Ct. .'pp. 1988).

Countitullonnllty of prennmptWo
sentencing provinlonn, — Seo note* un-
dor Bnrno heading, AS 12.66.126. Nell v.

for "AS 12.56.125(c). (d)(1), (d)(2), (e)(1),
(€)(2), or (()" noer lhe beginning nf Ihe sec-
linn.

DECISIONS

Sinle, 642 P.2d 1361 (Alnnkn CI. App.
1982). »

Authority to aoutonce defendnnt, —
Sc* notes lo AS 12.65.176 under calcldinc
"Scnlencing nulhority." Henlhcock v.
Sinlo, 070 P.2d 1166 (Alnnkn CI. App.
1983). Soe alao Winfrco v. Stale, 683 P.2d
284 (Alnskn Cl. App. 19B4).

Authority lo crento now fnclor*, — It
appear* llinl llie legiflinlure, In ndopting
tida flection. In effect delegated lo the
three-judge pnnol the authority to crenle
new aggravating nnd mitignling factor*
under Die common Inw, which would bo
available for consideration In nuh*cquecnt
cbbch. Dnncer v. Slot-, 716 P.2d 1174
(Alnnkn CI. App. 1986).

Consideration of ovidence of reha-
bilitation. — Whero the sentencing
record contnined unusually strong evi-
dence thnt a youthful fir*l offender hnn n
particularly favorable potential for reha-
idlitntlon, anti whoro (ho abaenco of statu*
lory nggrnvnling or milignling fnctora
would hnve precluded the aeiitriicing
court from giving nny consideration to
Ihnt ovidnnco In irnpnniiig n sentenco, tho
Alnnkn Court of Appeals thought referral
to the thrce-Judge pnnol wa* expressly nn-
thorirod under thin flection nnd AS
12.66.175. Smith v. Sinto. 711 P.2d 661
(Alnnkn CI. App. 1985).

Once lho court find* Iho milignling fnc-
tor of unununl prospectn for rehnhilitnllon
in Iho cane of n firBt offender, it should
evaluate llie fnclor's iinpnrl on an appro-

™
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causal lo the commission of a
crimo. Itonik v. Slate, 7fill **2) OH
(Alaska Ct. App. 1988).

Applicability of (<l)(fl. — Mitigating
fnclor In («litt> of llils errfinu. Ilinl Thn nf*
funsa wnn olio of the least m hnm Included
in iho offense, applies lo llir ollcnac of pas
session of o concenlinble fircnriii hy n felon.
Sinte v. LoPorte, 672 I*2d 405 (Alnnkn Ct
App. 19831

Pointing nn unloaded functioning .44
cnliber replicn cnp-nnd-hnll pistol, nl nn-
other person nnd pulling the trigger three
limes is not nmong tlic "leant roiions™
within tlic definition nf ihlrd-dcgrro an-
snult. Westnn v. Stnte, Gfdi P.2d 11815
(Alnskn C' App. 1982), rov'd on other
grounds. (582 \2d 111!l iAlnskn IOH4I.

For purposes of establishing the riiiti-
gnting fnclor specined hi piuoginph (d)(9),
reckless conduct is not per so less netious
timn knowing or intcntionnl conduct.
Adnrns v. Stole, 7J8 P 2d 1(51 (Alnskn Ct.
App 1986).

Where the defendnnt nigucd the mill-
gnlor of "least serious condurt” should np*
ply, since his conduct would hnve mnxli*
luted nn ntteniplcd rohhery under the for*
mer sIntutc although AS 11.11.510 in-
cludes “ntteinpling lo Inkc prnprily" nn
rohhery, It won held tlinl since the tleferi*
dnnt lind pointed n loaded gun nt tho vie*
li i, the potential linrrn created liy hin
rondncl was not lessened because lie re-
ceived no properly, nnd, therefore, the

judge wna not clearly erroneous in reject-
ing this inlligntnr, Drgler v Stale. 7-11
Iv2d 559 IAInnkn Ct. App. 1987)

The mitignling fnclor in «lIfii whnie
"llie conduct constituting the ofTeuse wns
nmong lhc least serious conduct included
in the definition of the ofTemut" compores
llie defendant's conducl in committing the
offense with the conduct of olheis commit-
ting the some offense. It dors not compare
classes of offenses. Aveogiiimo v. Sinto.
767 P.2d 75 (Alnskn Ct. App. I)H/IL

Pnrngrnph (d)(9) would iilinost never ho
npproprintc fur conshlerntion in a enne uf
sexual nhuse where llie victim In n 10-
year-old child, .lolinsoii v. Sinle, 752 |\2d
193 (Alnskn Ct App. ItlfiBI

Merger nf iiiitigiiting fnclorn. —
Where the defendant in n fiist felony of*
fender, the milignting fnctni thnt Iho con-
duct is nmong the lennl setions within the
definition of the offense tends tn merge
with the mitigating fnclor that the Imrin
canned by llie defendnnPs conduct is con-
sistently minor nml hicoiinislenl with im-
position of n snbsinntinl pmiml of impris-

onment. Allan v. Stnte, 789 P.2d 467
(Alnskn Ct App [19fl9i

No error in rejecting proponed mill-
in rejecting the defendants argument
llinl hie conduct wns milling tho least seri-
ous within the definition of first-degree
rohhery, where the rohhericn appeared lo
hnve heen well planned, weic executed in
n tnnrmcr calculated in lender tho victims
relatively helpless nml under circum-
stances Ilinl tended to minimize the possi-
bility of a report hy the victims lo the po-
lice; where the defendnnt clenrly created
the impiession thnt lie liml u firearm Hint
lie wns prepared In use; where the defen-
dant inllirlcd physical injury upon one
victim; nml where nauhslniitinl amount of
cash wns token. Davis v. Stnlc. 706 P.2d
1198 (Alnskn Cl. App. 1985).

When considering whether or not (he
conduct of ono convicted of issuing n bnd
check wna nmong the leor.| serious within
the definition of llie offense, thn monelnry
value of tlio hntl check wns liy no menus
Ilie only relevant fnclor; the planned nnd
professional manner In which lie commit-
led the oflense also reflected on ils seri-
ousness. The sentencing judge did not
nhuse his discietion in rejecting the pro-
poned milignling fnclor. tinnl v. Stnte, 712
P 2d 916 (Alnako CI App. 1980).

"i.eosl serious"” finding not error.—
In rohhery prosecution, rinding the “lennl
serious” mitignling fnctor wns not error
given the fact thill the weapon uecd wns
inopernhic; Ihe nppnicnt lark of planning
of the roldioiy on defendant's pint; the age
of the diTeniliml; mid Ida lock of n prior
record Stole v. ftlcharda, 720 P.2d 47
(Alnnka Ct. Al»p 1986).

Applicability of (<I)tll). — Pnrngrnph
(d)(I) contemplated necessities such ns
food or wnler; il iluen not inchnlo the de-
sire to attend n future courl proceeding,
such ss nn ioil-of Minte custody henring
Deglor v. Slole, 741 I*2d 659 (Alnnkn Ct.
App 1987)

Applicability of (t)U3). — Pnrngrnph
(dll 13) requires Hint the trial court look
lint only nl the defendant's pnsl conduct
lad also nl the relnliomddp between thnt
pnsl conduct nnd his present offense.
Totemoll v. Stole. 739 P 2d 759 (Alnnkn
(it App. 19871

Appiirnliitity of (d)(14). — A trial
judge wns chmily oironoous in rejecting
the mitignling fnclor Hull on o(Tense in-
volved sum 1 (JUnhtities nf n controlled
ntibnlnnco where Ihe defendant sold one-
half gimiii of heroin on one occasion nnd
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ono-gitntler grmn on nnolhcr occasion nnd
wns in possession of two lo four rtimiinr
pnekots. Sotilnirn v. Sinle, 709 P.2d 1334
(Alnnkn Ct. App. 1685).

Fnmllinrlly with victim. — In prose-
cullnn for flrsl-drgrre sexual assault, da-
fendnnl'n fmullinrity with Ills victim (Ids
12 year-old daughter) wns not n mitigat-
ing fnctor. 1lodges v. Sinlo, 500 P.2d 1203
(Alnnkn Ct. App. 1903).

C. Alcohol or Drug Intoxication.

(ionatltuHounllty. — In provenliug the
court from considering ns n mitignling
fnclor defendnnt's problems with alcohol
nhuse ns lltoy related lo Idn rehabilitation,
nuhsoction (g) doer* not viololo Alnskn
Const., nit. j, 9 12, or Infringe upon the
separation of powers. Koteleo v. Sinto, 660
P.2d 1109 (Alnskn CI App. 1083).

Tho exclusion of voluntary Intoxlcntlon
mid chronic alcoholism ns mitignling fnc-
tors in dctannining npproprintc senlenccs
for those subject to presumptive sentenc-
ing in not n denial of equal protection be-
cause the legislative rejection of these
conditions ns mitigating circumstances is
consistent throughout the criminnl code
nnd tharc nro sufficient rensons In justify
tho exclusion. Wright v. Sinte, 655 P.2d
1226 (Alnskn Ct. App. 1983).

Alcoholism ns consideration for sen-
tencing. — While voluntary Intoxication
or n history of alcoholism cannot ho con-
sidered nn aggravating or mitigating fnc-
tor for tho purposes of presumptive son*
tencing, when n violent crime Is commit-
ted under the Influence of alcohol by n
person with a background of alcohol-re-
lated violence, his background should be
considered by tho court In determining
tho extent lo which rehabilitation will re-
alistically be accomplished by the son-
Innca which It Intends to Impose. Stnto v.
Ahwlnonn, 035 P,2d 4HR (Alaska Ct. App.
1981).

Increased sentenco uphold. — The
addition of five years suspended imprison-
ment to n five-year presumptive lerm for
drunk-driving manslaughter wns not
clearly misinkcn, where Ihn nggrnvnling
fnctor for increasing Ihe sentence was do
fondant's decision to operate n motor vehi-
cle nfier having consumed enough intoxi-
cating liquor to rainc hia blnod-nicoliol
level to almost twice the lepnl maximum.
Ktnnovlch v. Slate, 731 P.2d 698 (Alnskn
Ct. App. 1987).

8 12K

I). F.lemrnts of Offonso ns Factors.

ntihsccUoii tn) construed. — Subsec-
tion (e) does not purport to deal with limi-
tations on tho applicability of presump-
tive sentencing under Ad 12.66.126 and
docs not procludo the uso of n prior convic-
tion to invoke presumptive sentencing un-
der AS 12.66.126 when that prior convic-
tion la a necessary element of the present
offense. F y v. Sinte, 665 I\2d 789 (Alnskn
Ct. App. 1983).

Tho underlying policy of subsection
(c) of thia section is to ovoid double pun-
ishment for the same conduct. Juneby v.
Stnte. fill P.2d 823 (Alaska Cl. App.
1982), modified on olher grounds nnd nffd
on rehearing, 665 P.2d 30 (Alnnka Ct.
App. 1903).

Where violence and Injury aro char-
acteristic of nn offenso defined hy stat-
ute, Tho mere fact of nomo physical Injury
to the victim ns a result of the defendnnt's
conduct, though technically an aggravat-
ing factor under subsection (c)(1) of this
nectlon, will nut justify a significant In-
crease In the presumptive term. Juneby v.
Sinte. 041 P.2d 823 (Alaska Ct. App.
1982), modified on other grounds nnd a(Til
on rehearing, 065 P.2d 30 (Alnskn Ct.
App. 1983).

Sinco presumptive terms nrc Intended
to bo applicable In typical cases, nnd not
In oggravnted or mitigated cases, the pre-
sumptive 10-yenr term applicable to de-
fendnnt must be deemed to lake into oc-
count the potential for violonce nnd tho
likelihood of some degree of physical in-
jury which Is typical of the ofiensc for
which ho was convicted, firnt-degree oox*
ual nosnull. Juneby v. Sinte, 615 P.2d 30
(Alaska Ct. App. 19B3).

Merger of aggravating nnd mitigat-
ing factors based on nnrno Intont nnd
conduct of accused. — Seo Juneby v.
Stale, 666 P.2d 30 (Alaska Ct. App. 1983).

Conduct lending to prior conviction
ns a fnclor. — Consideration as on aggra-
vating factor of conduct by the defendant
for which o separate conviction hns been
entered nnd a aepornte sentence imposed
Is prohibited. Juneby v. Sinle, 0OG P.2d 30
(Alaska Ct. App. 1983).

IV. FINDINGS OF COUHT.

The provisions of subsection (0 of
this section must be rend to require
more lhan n pro forma, conclusory state-
ment that nn aggravating or mitignling
fnclor hns or hns not been shown by clear
and convincing evidenco. Juneby v. Sinle,
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proper lu culiniice the nenlence ns pynish- the victim's physical injury In pot n nccen- ppllcnhlllty of (c)(8), — The ntntc  (Alankn Ct. App. 1982 }
nrent f0| the alle Pfd per&ury I'yrdal V. smy element of the cfirmia nf ncxtinl ns- court'of nppenin inlet?»roiwd llie current AS Do 5, |56tc)(10 resses conduct in-
Shnle, til7 P2y 513 fAlaska O] Cole:  snult in the fital degree, tlic superior version o prim mph MS? w agglxrng volved In specific ofTense under consider-
linn"y Shnle, 621 P 2d 069 <Ala ska [HVD) c urt mecrly considered the, victim's only I criminnl onduc h arose Aiter %Ion rathef than erﬁonnl cluimetnrislics
vert|dené|ed2d464 U5 1099. 1025 CI 663, physical hbjurien ns nn nggrnvntrng fnctor thoe eciive dale N Hie 1963 nnemimonl  of offender nnd fcipliren comparison. of
10 1, Fd 2d 628 (IU8LL, i sentencrng tho defendant. Woods V. o tho porngrn&h lo nvold nn ex post facto conduct constituting crime In questron
Snle Wlth?w discretion lo suppress - Stnte. 007 P2d 184 (Alnnkn 1983). law problem ewanm v Slate 2l P.2d  with oilier conduct which would" satisfy
fnclorn. — A ou?h thu sinle linn Uincre- — ““\nnner in_which crime committed, 6G1 SAIaska Cl. p % elements of the offense/. BrezenofT v, Stole,
lion wrhetherorrno to liintilute n pronceu- - _ i evaluating a defendnnt nn a worst rdinate wertft iven 1 serious- 668 P.2d 1359 gAInskn Ct. App. 1983).
(fon, the ntntc hns no discretion to SUP-  g(Tender for Hié purpose or Imposing a ness of prior convrctron — Composite  Defendant's repeated acts over n five-
press evidence of pnsl convictions or NG aximum sentence, the mnnner jn which term of sixty yenra upon conviction of two ~ year period of sexual molestation of 12-
grﬂSVn“n96603f Ff)ng('jg%'gl /ftnlcmlgo Cl-llar/_tley the crime wan committed ns well oh the count* of sexal nbuBe of n minor in the year -0ld adoPted daughter nnd resultant
\{932tlme (Alnskn pp defendnnt's diameter and background nrc frratdegree wanclearI?/ mistaken, nnd the psychological damage” to child COU|d ||€
g i | nrgnl icnnt. Nnpn onnk V. Stnte Ct. Apzn cnac wna remunded for imposition of n  considered nn being "among the most
uspension 0 erronletiusy h n. o 1041 ﬁZr No. A-2672), d total nentcnce not to exceed sixt yenrs ous conducl® under AS 12.55, 165(01 10)
crensed sentence immnterlnl. — When with, ten yenra ntiapended, where the sen-  nnd thus mny justify n nenlence crpin 0
the court did nol find ng%rnvnlrn circum- T n term "deliberate cruelly,” tencrnq court's reliance upon the noriuus-  one that could hnva heen imposed on nn
stances, -increasing o heh pre umptrve used_in subsection (c)(2) nf this ncclron ness of defendant’s prior murder convic-  0Pc”der who used a firearm or caused se-
sentenge wns terror even fl oug th edrrcrj muni be icollided Jo ntancea in which tion pinced Inordinate) nnd d|3Propomon rious physical ||\ﬂur}/ lo nn older victim ns
consed sentence wns Suspended  pap. Whether plivaice.l, psychological, or ole weight on n single n(‘; mvnling fclor,  nresult of a single Isolated nssnult. Rcker
it E"“e'ln ey cmolinmil,_is indicted graturtous?y or ns Murmyv. Stnte, 771) F\2d 1131 %Alnskn v. Slate 666 P.2d 577 (Alaska Ct. App.
m n ¢ t| t held, - S no end in itself. Conversely, when the in- Ct. App. 198
h rrrtrcnsc SIsen eGnc uz% 854 N €€ fliction of pain nr injur rsmerely n direct i'rlor nanrullive conduct consid- Whrle no violence wna rnvolved‘ trial
angion 1/983“\2/ o v St 6t62 aII\SZd means tn accomplish e crime cnar ed, ered. — Trinl court, In importing nenlence ~ court PfOpe”r found Hint nppelinntfl cm-
g gl iy e 0 i It e e O St ot s ey
’ nclor nf delinerale cruelty will nol ho | | ! 1aetl €
Iate 690 |v2d 08 aska CF /-\Pp mot. Junehy. V. Slne 1 P.od 823 nasnuldin conduct, which occurred dgrrng most serious conducl prescribed hy the

(Alnnkn Ct "App. 1

defendant's prior felony (burglary) in dé- statute nml served to distinguish II"from
ter%re]rm?a? dﬁ‘;gggant“\\’l\’gsS%'t'g!]glerlony Sr Deliherale cruelly IP conducl which In- termrnrng th)nl the stnto( est%blrshed ffo prior cases In which auhninntin sentences
e Ly s volves grnlurhnrsly inflicted torture or vl- rnvntrn fnctor net forth In nuhseclion ~ for rminzrirment were disapproved, nnd
Berious mnrdfnrenmnM and  intentnoun me( anes V S |te 706 P.2d 107 C Knn nntnn 1 stnte, 766 J\2d 101 egli-yant senténce wih fouy, yearn sus-
ramluct with hin daughter had gone on for  (AINKN G - Sk” Gt App. 1989) R eded Win. ot excessive.  Hiercmilf .
several yeam and |nvolved ?U itrier- Fmdmg Umtdefendantconwcted of *ec- Moat serro SCOﬂ ict Included." Inle, 658 P.2d 1369 (Alnskn Ct. App.
course, i sentence of five yenra wrh Ivno and ﬁiegr e murder acted with deliberate The legislative history of pnrngtnph 1
BNrs Suspendsd was not excessve tho cruelly” “wan  not clearI mistaken ic 1(90 this section makes il elent Hint € courl could proparly consider the
Te SBRteNCE EXCePad O YENTS e Knt nnklruk ) Slstc P2d 1046 he rattern of . this rovrsron Intended amountofdamaqe cnusod (0 a commercial
ta Sentence far ne)éont ehin of Alask thnt tho determination of whether nn or- burldln? the value of the trnclor-trniler
pumptiva sentence : rﬂans }eon ||cab|I|gFuf G4, — Murg posses- femior's conguct ns nmorﬁ%(h most se.  {ho deendn t topk nﬂer entering Hie
Calise 1 Case cou S gimet Mo son 4 gon 0”5' Siament 168 (e oin Igt Included in 1 finiion of ~guid Ing, and tho nct ot it use NN aban-
ional Th odore le, 692 P.2d 997 satis the ~ re u|rements of (c 4), thnt offonse” wns lo bo ‘inscd on nn assess* onment ns_ circuuu toner? onstrtutrn%
fAInsLn A Sl Ah Yhhffm v. §|ate 728 P2d 1211 merit of (lie specific fctn of encli cose, (N0 mostdsenous conduct” for urq artel
{Cope of re\PeW See notes under  (Alnskn L't App.” 19R6) vrewed ill roInIron to I|ia innnt serious po-  thQ secon degree Marlrn V. Sta
headrn iew of presumptively. im- The trial court erred Iu conclu in tential con uct constrtutrn the ofTenno P2 1341 waSka CT. A
s sentences NS 180 E)dune at the nggrrwptor In pprngrm Ch arge Juneby v. \2d 023 u |m 0si sentence for nltern ted ns-
tale. 641 F 4 m3 fAlald D dheen e tablished here e rind (Alnsle AER 198 & nfTM In port. GG snult'n te first, degree. since, tho lrin]
19821 modified nil other giminds mI rrﬁd of vulnotab ility, wnn based nalrdy pon n 2d" 30 [Alnskn € . 198 couty courc o eterdants actions
m rehenring. 665 P.2d°30 (AI nnka Ct  envinmmentnl factor, thnl tho victim was Iy order to.im! i qrnvolln fnctor - worg In part premedrtated%e that nt the
i 9, in her awn apartment where o hnd 3 under subsecti (c (10) ot Ibis section, it~ lennl he freanw Iyswa lé if not se-
App ht to he rotected |Irnnh v Slnlo, Is no%necessar¥ stablish that there nro fous, sical Inju ue, lo victi Increas-
III. AGGIAVATING AND 7(? P2d 1311 .1086) no ot ercoses nvovrn rnnrosenous con- ra resump Herm y \g/
MITIGATING FACTGItS. aragfii rnnstrue fle uct: 1l Is suffici te nfTenno falls nlarceraiion wgs.nol clent (st e”
it appeagrn t[hatt e legislature wanted tho wrthrn the generaﬁ rinsn of thn moot sort- nor wna (lle- courtcenrlX mistaken in con-
A. Aggrnvnting Factors Generally. aggravating frtur in’ paragraph (c)(8) nun offenses Peelank V. .Stale. 666 1'2d cludrng ||mI defendant’s conduct S



T 12.5.1% Alaska Siaiuikm £12®. B
1177 (Alnnkn CL Abb» 1989): Mnsne SwoHin v, Slid.*, 74 11" 2.1 *124 (Alnnkn Cl.
SInIe(771 121 1131 Alruth CT. X%) pp. 1987); L1 v 3inle. T | 2d 640
1989) Inlmer V. Stale 770 121 296  (Alnnkn CI. App 198/); Coiueqys v. Stole,
Alns App. 19891: Morrell v. Slnle 7 P.2d_ 651 (7A|ﬂ3kﬂ Ci._ App. 19872,
72 |*2t| 659 (Alnskn' Ct. App. 1 ? Kilby v Sinle, 718 \2d 757 (Alnskn Ct,
Charles v. Stnte, 780 P.2.1 877 (Alnskn c o0 1987 Winlher v. Slide, 749 P.2d
App Sclrucncrnnnn V. Stnte 1356 (Alnnkn Ct. A?;Z) 1988); Monroe v.
P2 *005 Alnskn Cl. A p 1939& Ifn Slnle,. 752 P21 1017 (Alnskn Ct A%)
v. Stnlc. 785 P 2.1 33 ( nskn T &' 1988) Howellv Stole, 758 P21 103
19901 IInrrIs V Stnle. 790 EAlnS n. CT. App. 1908): Cnluieloff v.
(Alnskn pp. 1990 Inle, 768 P.2d" 128 (Alnskn Ct. A;J.
el sy 5>|n|0 693 P21 9335)§ Jynoyy Staln, 764 P.2d 308
08 (Alnsn CT. App  1086): 'Mm Alnskn _Cl, Afdp 1968%, l.owionco V.
Slnle, 090 P21 880 (Alnkn Ct Af. de, 701 P.20318 (AlnsknCl, App,
1985): Hancock v. Sinte, 700 P.2d 1104 J; iurpkev. Stnfo, :
(Alnskn CT. 1085). Alnnkn Ct. App. 19 E%? Fowler v. Stnto,
tnted T PORKGEI0 G, Snio, a1 g (60 oo 868 Tanske) Cr Apo. T08E)
1360 (Alnskn 19818; Horn ', Stnte, 633 REWET R RME, o rad ¢ o oL
P.2d 1021 (Alnskn Cl. App. 1981) Linn v. /0, (1A| kO, et n e art
Sh g o8 PIL 160 (Alinkn €T Ano. gt G 3 6P A ) Dettart v
19H3): Sinte v. RnBlopnoff, 059 P 2.1 630 19”6991 - (Alnskn CT.App
I
. nnkn :
gymum Vigggnlgthm P-ZdStl% 7%|npskn PRESUNMPTIVE SENTENCES
. : Thomos v. Stnte, .
IR TR 1 gt gt
V. . U -
38 IAlonko 1681); et V'stnie, 761 reseurﬁr"p%ltee Orr?roter'r%n imposed. by
P.2d 13G8;A| nskn Ct. App. 1988); Slewnrt S 12.66.125(e f _ extensron
\i'gsgmte' 50 P.2d 900" (Alnnkn’CT. App (df)(S) nre rnrbr n mlodrftrcatron blecnuso
: of aggravating nr milignting fnclors ns
|ted in Whittlesey v. Slide, 626 1*2.1 wellgrgo possrb?e referra? t0 ngthree -Judge
106G (Alnnkn 1980): Lnw v. Stnte, G2 Pnnel liko il other proBtunplivo sen
P.2d 284 (Alnnkn 1981); Lcuch v. Sinte, lence®. Edwrn 13 tnte 762 P.2d 4
633 P.2d 1006 (Alnskn 19811 Tr||I V. (Alnskn Ct. PrP
Stale. G26 P.2d 882 d(Alnskn A6né) Two step P cesB — The adjustment
1981): Nenkok v. Sli nprenump ive sentence for nrrrgrnvntrng
g\lnskn Cl. ApE. 1982): Kmr v, S nI or milignting fnclnra canentinlly” Involvep
.2d 460 (6A|ns n Cl. App 1983); Howard n two-Step process: The first stoP nn evi-
v. Stole, 664 P.2d 603 Htlns kn' Cl. A dentiary ong, is comprloedo es ablrshrn%
10833- Mprtin 'v. Stnte. 661 P.2d eotp existence of specially ntlcged factors,
Alnskn__Ct.App. 198&, llentlirack u“tlor subncctiuii Ionf this ectren encg
Etnlc. 670 P,zdl 1*65 (Alaska Ct. A nileged fnctor must Rroved clearmn
1983): ‘Mnnl v. Stnte, (170 P 2d f&g convrncrng evidence, nnd tho pfoponent of
Alnskn CI. App. 1983); Lloyd v. Slnle, tlic tncI?rh ms the burden of root Tho
2 P.2d 1?2 Alnskn’ Ct. “App. 10882; secon slop, owever Involves %men
(rnw v Shlo, (317 P 21 2%! Pnskn ' ts) rletnoul rnthor 1hnn pn av hlonllny
App- 198é); Cnrdes v, Slide, 670 P.2d 01 1 uno nnd requires 'in valua 10n g tbo
@lﬁs}‘m ) ARp' Listy Kink v e Clsme| nnmntoreatcrnltnrtnoIr)ovne tetere erfttgn
ki8n35ilui23 752&% 'Eé'g‘”p%& éAlp'pﬁ%%Llﬁ 'étt lo which The tnclorn wrllJustr?y nn upwar
App )1)352; Richey v, Stnte, 717 P 2d 407 downward adjustment nf tho opplicnhlo
(7Alnskn Ct. App. "1986); Kuvnnn v. Stnte, Brrnunrpllvc lerm. .Juneby v. Stnte, GGG
17 P.2d 855 (Alnnkn Ct. AHJ. 19861 P.2d 30 1AInskn Ct. App. 983%
Whitlow v, Sinte, 719 P.2d 2 (lAInskn Adjustment on bnslg of nonnlntutory
Cl. App 1986); Cihnnn v. Stole, 710 P.2d  Milignling fnctor. — For purpones of fu-
687 (Alnnkn CI App. 1986); Ewell "v. ~ture coses when n cnee involving n pre-
Stole. 730 *2d 164 (Alnskn CI App. nmnptivr lerm in excess of four yenrn is
986): Stn.e v. Krii'ger, 731 P21 fffz referred tn Ihe IhrcoA uqlnrenne on Iho

- itt-* nfFnomm milignting

§ 12.5.1%

tenco bolnw 60% of Jho prcsumplive term
will normnlly ho deemed Inappropriate

nnd clenrly mlatnkcu unless tho Ranel ex-

pressly concludes Hint such n sonlence is
required to nvold mnrdfcst inwistice, nl-
though the pnnel hnsgurrsdrctron to Im-
poso 1t sentence of less tlinn 60% nf the
Bresum%trve soidenco. Stnte v. Prrce 740
2 47 F Inakn Ct. Apﬂ 1907) (not ap-
plying rule in present cnees).
AdIrustment n Judicial funcllon. —
Tho fosk of determining the amount by
which n prsimmpHvo_ sojd.men should. he
Incrennod” upon proof of sn ag ?ravatrn%
fnctor ie not nn evrdentrﬂrl-\{ ono for. Whrc
tho stnto Is responsible, hut njuairifd one
for which tho court is responsible Juneby
198Sst)nto 666 P.2d 30 (Alaska CI. App
Ser]toncln B%Wers of thrn¢-Jmlgu
pnnel nro ng ect to restriction un-
der ubsectron n ) Stntev Price, 730
P.2d 169 (Alnnkn App. 1986).
Dcvintlon  from pronumpttvn sen-
tenco not automatic. — It Is nppnrent
from the Inngungo contained nt tho begin-
ning of subséctions (c) nnd (d) of thin Sec-
tion” thnt increases or decreases ufpro-
Bumplive terms should not bo the auto-
mntic consequence when ngugrvnlrng or
ndtrgnlln% tnctors nro roved. Juneb
PA Inskn Ct.
1982), modrfred onorlrergrounds nml niTd
;nppro‘heorrng GGG P.2d 730 (Alnskn Cl.

Nnluro of crime chn. POd — In order
to determine tho rosiiBlic Impact thnt
proof of nr. oggrnvnling or mitignling cir-
cumstance should hnve on ad]us mentofn
Proournpllvo soidenco In any given enso, Il
s osaentlftl lo ennsidsr nof only tho spe-
cific condyct constituting the nggrnvnlrn

or mit| atrn%factor butalso th unturo of
the cri ecar%e Junoby v. Sinte, ?41
P.2 d 823 (Alnskn Ct. App. 1982 modified
0 otFno[j round*, nd an on reBgé'}rrng,

n
606 P.2 g ?

Applr catlo Chnno crrterr
When' the presumptive sentencing. provi-
sion sotAS 12,55.126 ond thrs sec |on a
Blg tho criteria of Stnto v. Chsney,

d 441 (Alnskn 1970), ero no Ionger of
primary Importnnco |n etermrnrng
sentonco. Juneby v. Stnte, C41 \2d 823
Alnskn CL App. 198 r)modr ied on other

rounds nnd n d on rehearing, 6G6 P.2d
0 (Alnskn Ct. App 1983),

hen npplred 0 the adg]ustment of n
gresumptr senlence, tho Sl
iney. 477 P.2d 44t (Alnskn 19m

Cork of Cium'

fal Prockiiuiif. 8§ 125,1%

should nol bo broadened Intg n consider-
ntloil of nil circumstances of the nffenRP
ns If the sentenco were being imp osed
nnew, willinut regnrd for (ho presumptrve
term. Instead, " consider dion t the
Chsney criteria should focus specifically
on the nggrnvntranr and mitignling con-
duct in the porticunr ense. The présump-
tive term should mmnin ns the sinrling
Pornt of the nnnlysis, nnd the Clinney cri-
eria should ho émployed f%r tho limited
purposes of determining (he extent to
WhICh tho totalrt\f/ ofthmn (t;rnvnlrnP nng
mrtrgatrng fnctors will Justify dsvntlau
[Vom™ tlis presumgtrve term June

Snto. 641 Alnskn H‘D
1082), modified on other grounds nmla d
%n rohggrng, 005 P.2d"30 (Alnnkn Ct.

hen n deendant violates prolintion,

tho ourtmusthnpg the CIrnney crrterra
emphasizin r inal offense, the of-
fender, nnd’ the defendnnt's intervening
conduct Hie fct Hint the probationer vio-
lated probntion or broke on agreement,
standing nIone ennnot be ?rven Errmarg
consideration. altncrv Sinle, 7G8
11CO (Alnskn C [D

Extent of physical Inj ury — In order
toj ustr\}/ nsubs antral InCrease in theg)
sumptive term the prosecution must bear
Hie burden of makrng o clenr nnd convinc-
ing showrntg thnt the hviurics were un-
usual in nnfuro or uncharacterrstrcally se-
vere. Junehy v. State, 823
(Alnskn CI. % 1982), modified on other
grounds and n| don rehearrng GC5 P.2d

0 (Aldttkn Ct. App. 1

Progrenslvoly ?rontor ‘Increases. In
tho presumptive ferm will ho Justified
ns iho Itrdurlot Inflicted Increase |n ho-
vnrtg re substantial Increases should
Ro reserveq for tho most sovnro ée%%
trurres which nm those Include in
edefrtnrtron of "serious physrcal énndro
nder thn_provision
iy P RIOTIRATS o 92 il

0. %V |ed on.oilier ground
(?d on rghogﬂng 606 P%dg38 anﬂn
Evlgﬁnco Introduced nl trial nmg
consrdered trinl court, in conduct
? nhenrrng ﬁursuant lo.Cr. It 32 to dr-
torming whéther milignting nnd nggrn-
vntrng fnctors linvo  *én established, may
consider evidence revlously introduced
nt trinl Hint resulted i conviction for

which sentencrn? is_being Imposed. Woll
\tOSSZt)me GA7 P.2d 609 (Alnnkn Ct. App.

«|in< *
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NOTES TO DECISIONS

|. General ConnMcinlion.

|. Adjustment of Prenumplivc Sent/mens Generally.
. Aggravating nnd_Mitigating Fnclorn.

A gtgrnv_n ing Fnclors Generally.

B. Mitignling Enclorn Generallz.

C. Alconol 0 Druﬁ uto.xicntion.

D, Elements of Offense nn Fnclorn.

Findings of Court.

Notice.

|. GENERAL CONSIDERATION. unnof Atkinson and D_e%p an benchmarks
T o for determining the kind of conducl war-
Constjtutionality uf grcnmnplwc ranting n sentence within Hint mngc,
sentencmg provisions. ~ See nolen un-  These benchmarks nre npplicnhle to nil
der flnmo Reading, AS 12.65.126. Nell v. ag%_ravated cnncs bemuse of: (1) multiple
Sinto. 612 P.2d 1361 (Alnnkn Ct. App. victims; (2) multiple assaults on n single
Waiintivo mtent reflected. — Th tnore it 13)ssteﬁ'ous Ao 1073 20
nintvo Intent reflected. — The inorc victims, Stnlc v. Andrews, .
Pr_cynugmpllvc sentenciné; proviniona con- 900§<\Inskn Ct. App. 1980. nffd, 723 P.2d
oined in AS 12.65.125 nnd llita nectlon 05 _(Alnnkn 1906).
reflect the_ legislature’s intent to nnsurc _ Sentenco UZD eld. — See Monloo v.
Frcdjctnldhtx nnd upiformity in sen- Stale. GOO P.2d 961 (Alnskn Gt. App.
encing hy the use of fixed nnd reinlively — 1983), .
Inflexible” sentences, statutorily pre-  Whero defendant received o ten year
scribed, for persons convicted of sécond or  presumptive sentence for attempted first
subsequent ' felony offenses, Juneby v.  dcgreo murder ns n second felon){ offender
Stnte, 041 P.2d 823 (Alnskn Ct. App. nnd appealed on the ground thnt the trinl
1082), modified on other grounds nnd nfﬁj court gnvo insufllcicnt connidernlion lo
on rqugglng, GG P2d”01) (Alnskn CI  former angrngnrg[%h hlllfl) of this section, tho

App. ) mmg‘nl r thnl’bin prior felony of

g’enten ing ?e'neraHY' — |t Is not fun-  burglary wns n lues serious crimo tlinn"tho
dnr{]entnllfy unfair for tho trinl court lo  present offense, the court of nppenin held
sentence for

. leaner ofTenoe bnoed upon  Hint the trin| {udges decision to give the
nn assumption, supported by verified  miligttiar little ~ weight hcenduc lie
factn, Hint the defendnnt commitivd n  streSsed general deterrence nml affirma-
higher offenne. Schnocker v. Stnlc, 739  tion nfcommunity norms wns appropriate
P.2d 1310 (Alnskn Ct. App. 1987). and the sentenceé won nol _clenrly mis-
Comparison of purposes _of AS tnkon. Stnnel v. Sinlo, 697 P.2d 1050
12.56.185 and this section. — The pur-  (Alnskn Ct. App. 1986), nffd. 718 P.2d 948
Poso of ar%)lgmg presumptive sentencing  (Alnnkn 1986). _
0 n second or subsequent felony offender ~ Sentence. of et_ghl-ycnr presumptive
under AS 1255125 ennnot properly he lerm for firsl-dcgicc Sexunl abuse of n
srﬂun_tq wit %he urpose sf ved by the  minor nnd concurrent sentences of threo
ﬁovmons of this Section rcnting to en- ﬁears for tW? countso[second-de ree ser
ancement o_fPr sumane_nen%onccsu on Uni abuse of n minor lo run con urrentg
prool 0f specifie nag nvnling fctors. Fry — with the elght-yenr term - worn upheld.
v. Stnte. G65 P.2d 789 (Alnskn Ct. App T_he defendnnt's continued efforts lo Jlf)O-
1983). . ~ ity bin conduct nn "nex education” nnd bin
“Limited use of both suspended Jnil only limited acceptance nnd understand-
time nnd_probntion s permitted under mﬂof lhe %r_m/o risks of ps cgologwal
this, section. Lncquement v. Stnte, 044  da age to children Hint his ‘conduclpre-
\2d 85G(Alnskn Cl. App 1902). Sen nino ?ente I?d thecourtofnp&cnl?lo conclude
Krlodhnrg v, Stale, 003" 2d 558 (Alnskn .mnmywemnmtemywmwm
Cl_ App. 1083). In conclu ing that tho mitigating factor of
_SentBnces or euxunl nsnnultn. — Re-  conducl nm nt% thn_lenst ‘serious In the
view > cnsoR which nddictts nexun| ns-  definition of
snults involving both ndult nnd child vic-  lished bg dear_nnd convmcm& evidence.
t|[nsns“uplporrr§)s_ nsen'telnnupg fnnge for g, SB v Slple, 706 P.2d RYS (Alnskn Ct.

e offense_won nol estah-

ft 12.55.155 Code of Criminal Procedure § 12.55.155

Where n trin| judge found, hnsnd u?on
substantial evidence In tha form of detm-
dnnt's rg)nsl proven criminnl record, thnt
defendnnt would romnin n danger lo tho
community for the remainder ofhlo life, n

sonlcnce of 97 yenrs with 32 yenrs sus-

ended wns ‘not_ cleorly ‘mistaken.
ontreras v, Ststo, 707 P.2d" 1189 (Alnnkn
CI. App, 1989).
ImPo_5|t|on of nn nggrnvnted prosump-
tlvo teim of ten yenra“for rtonnicohol-re-

Inted vehicular manslaughter nnd n con-

secutive suspended four-ynnr sentonco for
nssnult hr ‘the second deqree wns not
clenrly mistnken, whero defendant'/* cal-
lousnéss ond Irresponsibility were evi-
denced hy his conduct In efuding police
officers, ra,cm? down a h|qhway, nnd run-
ning red |_|qhs before colliding with an-
other vehicle. Barney v. Sinlo; 780 P.2d
920 (Alnskn Ct. App. 1900).

Sentenco of ten yenra with four yenrs
suspended, In the €nso of n first offénder
convicted of six counts of sexunl nhuse “f n
minor In tho second de?ree, wns nlfirmrd,
whero defendant wns thn victim's music
lenchor nnd_his nhuse of the student-
teacher relationship made it nn exception-
ally nggmvnted case. Ostcrhnck v. Sinte,
780 P:2d 1037 (Alnskn Ct. /-\_Fp. 1990).

Three-yenr sent?nce for failure to np-

onr wns not clenrly mistnken, whero de-
endant had been ‘convicted of throe or
moro prior fclonion nnd the sentencing
Judge wns entitled to tnke Into account de-
Tondnnt's long history of alcohol ansc nnd
record of offenses In concluding thnl hia
pronpocls for rehabilitation weré guarded,
rinyus v. Stnte. 790 P.2d 713 (Alaskn CI.

Apso. 1990).

ntonoe not uphgld. — Where n do-
fondsnt wns sentenced to consocutivo sen-
tences of 10 yenrs foi burglary In the first
degroe, 20 yenrs for robbery in the Oral
degree nnd Oxgnrs for assault In tho hoc-
an de?ree mndo consecutive to n previ-
ously Tmposed elght-yeei sentenco for
shootm% wllh Intent fo onnd, the cneo
wnn rothnndcd for rosentoncing of thq de-
feT ant ns n nccond-folony ofLender with n
tola) sentence, Including tha unnerved

ortion of tho provious Sentenco, not t
xcocd 40 yenrs. Lnrson v, Sino, 688 P.2
G9 (Alnskn Ct. A g .

A nenlence or twenty-four yenrs. wllh
f%ur years suspended, ypon c?nwcnon of
three’ counts of sexunl nbuso of nminor in
the first degree, wns ciondy mistaken,
wlicro tho_trial court did not'nddrcn Hin
ten- lo fificen-yenr benchmark rein!*-

Woele 1] pri'T ilw-Si [im p »mhoso-*m im -.imm

ynicd mnen of nexunl nnnnult, pnd nothin
in tho record cninblinlicd [linl n nenlenc
ill axccen of fifteen yoore won nocennnr); lo
protect the Pubhc. Monlor v. Slnle, 747
r.2d 048 (Alnako Ct. App. 1087).
Imponillon of connecutivn lermn Iolnlm_%
23 yenmn of uneuopendcd impriaonineii
wnaclenrly ml.laltsn, wlicro. nilltougli do-
fondnnt won convicted for multiple” bur-
glnrion, tlio record fulled lo .ugporl llie
inference IImt lie woo IncnpnbIc of being
ilolorred or rohnbliltntcd. of limt tlic pro-
locllon of tlio commiiiilly rcipilrcd. 1, inn-
lotion for6| period 0f23xenrn. [liiinpim v.
Sltg%lge 770 'P.2d 32> (Alnnkn CI,” App.
Applied In Kimhrell v. Sinte, 017 I'.Zd
18 (Alnekn_Cl. Agp. 19821, Sonm v.
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(A) inlegally occiinnlaltlu under AS 11.1(1. 11(1(2) fur tlio conductof 1L
person who, lit tlic lime the olTcnse wiih committed, woo under 18
yenrs of ngc imd nt lensl three yenrn younger Ihnn the defendnnt; or

(11) is nided or libelled in planning or committing the olfensc hy n
person who, nt the time the offense wns committed, wna under 13
years of age nnd nt lensl three years younger than Inc defendnnt;

(28) the victim of the olTensc is n person who provide | testimony or
evidence related tn a prior offense committed by the defendant.

(d)  The following factors shnll be considered hy the sentencing courl
nnd may mitigate the presumptive terms net out ill AS 12.(55.120:

(1) The olfensc was principally accomplished hy another person, nnd
(he defendnnt manifested extreme caution or sincere concern for the
safety or well-being of tho victim;

(2) the defendant, although an accomplice, played oidy a minor role
in the commission of the olTcnso;

Cl) the defendnnt committed the odense under some degree of du-
ress, coercion, threat, or compulsion insufficient to constitute a com-
plete defense, hut which significantly alluded the defendant's conduct;

(«1) llie conduct of a youthful defendant was substantially influ-
enced hy another person more mature than the defendnnt;

(5) tho conduct of an aged defendant was substantially a product of
physical or mental infirmities resulting from the defendant's age;

(61 in a conviction for assault under AS 11.-11.200 — 11.-11.230, the
defendant acted with serious provocation from the victim;

(7)  except in the case of a crime defined by AS 11.41.410 —
11.41.470, tlic victim provoked llie crime lo a significant degree;

18) Ilfelje«leil, 842 cl: 143 SI.A 1932.1

(9) the conduct constituting the offense was among the least serious
conduct included In the definition of the offense;

(10) before the defendant knew that the criminal conduct had been
discoveied. the defendant fully compensated or made a good faith
effort to fully compensate the victim of the defendant's criminal con-
duct for any damage or injury sustained;

(11) the defendant wns molivnicd Locommit the otrense uololy hy nn
overwhelming compulsion lo provide for emergency necessities for the
defendant's immediate family;

MU) the defendant assisted authorities lo detect, apprehend, or
prosecute other persons who committed an offense;

(1) the facts surrounding the commission of the offense and any
previous offenses by the defendant establish that the harm caused by
the defendant's conduct is consistently minor and inconsistent with
the imposition of a substantial period of imprisonment;

(14) the defendant is convicted nt nn offense specified in AS 11.71
nnd the offense involved small ipumtilies of a controlled substance;

Mb) the defendant is convicted of 011 offense specified in AS 11.71

§ 1255.155 CCIK OF CaiMITIAL. PuOCKDtmK § 1255.155

other Ihnn n nchcdulo 1A controlled substance, lo a personal nequnin-
tanco who ia 19 yonrn of ago or ..tiler for 110 profit;

(10) tho defendnnt is convicted -!"an offetiBC specified in AS 11.71
and the offense involved the possi-lion of a Bmnll amount of n con-
trolled substnuce for personal iim 1 the defendant's home.

(e)  ITnfnctor in aggravation is a necessary clc-mcr.i of the present
offense, or requires the impositins- uf n presumptive term under AS
12.55.125(c)(2), (d)(3) or (e)(3), Ihal fnctor mny not be used to aggra-
vate tho presumptive term. If a faciur in mitigation is raised nt trinl
nB a defense reducing tho offense charged lo n lesser included olfensc,
thnt fnctor mny not bo uoc-d to mitlgato tho presumptive term.

(0 If the otn'e socks to cstnbliHh a fnctor in aggravation nt sentenc-
ing or if the defendnnt seeks to establish a fnctor in mitigation nl
sentencing, written notice must be served on the opposing party and
filed with the court nol later than 10 days before the dale set for
imposition of sentence. Fnctors in aggravation and fnclorn in mitiga-
tion 1111t ho established hy eienr nnd convincing evidence before the
court sitting without njury. All findings must bo set out with specific-
ity.

y(g) Voluntary alcohol or other drug intoxication or chronic alcohol-
ism or oilier drug addiction may not he considered an aggravating or
mitignling factor.

(11) In this section, "serious provocation" hns the meaning given in
AS 11.41.115(0. (§ 12 ch 16G SLA 1978; nm §§ 39-41 ch 102 SLA
1980; nm 8§ 19, 20 ch 45 SLA 1982; nm 8§ 36. 38, 39, 42 eh 143 Si,A
1982; nm S§ 6, 7 ch 92 SLA 1983; nm § 19 ch 37 SLA 198G;nm § 1cli
37 SLA 1987;am § 4 ch G9SLA 1987;nm § 1cli 83 SLA 1987;am § 7
ch GG SLA 1988; nm § 1 ch 10 SLA 1990)

Revlsurl note*. — Pnrngrnphn 23} who committed tlio otfonsc with tlio dofon-
subsectlon Wore onactcil ns (191-  dml."
Unnum ered [n 1992, Hi
ross roforoncos — For con5|der )l
nlons in |mposmg sontenco 5
T

AS ‘ n %a Ir.to nn mtroductor pn rﬁ)
12 ?q ?6 nml nolo tP S 12.66. 120 for nll(] * ¢ rrkn "or |||
|c% ntivn purpose of ¢li, -16, 31,A 1002, 0, ofa nRtBp], nn
ned t 1, ch. 4G, SI,A" 1982, In’ ths Tempo- anlp (

rn@/ﬁ FOSPOnCH%m/'\%cntft _ Tlo 1PHG im 1990 amendment nddcd pn-nRrnphn
amendment 9fded \1 would fie connigs (¢)(27). and c)%ZO)

|E 1) | ( | F
ered a rior 'felony o V|ct|0n under @satwe akw reRortlyyre FOLH;,
6.K2)" nt the end of pnmKmrh gfr} buo 1998 "Snate Journaﬁ:&stﬁfﬁﬁe

ie 1008 nmendmont, in pnmgrnph
(IR), divided ths formerly undmded
un

n|elnu

TIofIrnt 1987 nmendmnntiu pnrng%rnph ni'nl-N°- 44. Mny 29, 1980 nr 1980 Mouse
(cb|(|2%) insorlod "pbysicnl or monint dis J100u8r0nal Supple ent. Mo. 79, Mny 2
a
T||| nocond 1987 nmendmont nubnt| For House letter or mtent on eh. _66.
tutod tlio prowont Inn%ungao garagrag SLA 1008 (CSIH 237 (Jud)), ~which
12 d adthor- wccllnn are 1908 Hondo

U
(d)(12) for "lho defendant nrninl amended thl
ilieu to detect or apprehend other peraonu  Journal 2330-2337.
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(2) llie presumptive term of imprisimment is more llinn four yenrs,
le courl mny decrease the presumptive lerm by nu amount ns great
iSO percent ofthe presumptive leiin for ficlors in mitigation or may
icrense the presumptive lerm up to the maximum lerm of imprison-
mill for factors in aggravation.

[ll) Senlence increments and decrements under this section nhnll he
jsed on the totality of llie aggravating and mitigating factors setout
i (c) and (ill of this section.

(cl The following factors shall ho considered liy the sentencing court
nd mny aggravate the presumptive terms set out in AS 12.55.125:
(1) a person, other than an accomplice, sustained physical injury os
direct result of the defendant's conduct;

(2) the defendant's conduct during Ihe commission nf [hc otrunso
lanifestcd deliberate cruelly to another person;

t'l) tho. defendnnt wns the lender ofa group ofthree or more persons
Iho participated in the offense;

(+ll the defendant employed it dangerous instrument in furtherance
f the offense;

(5) the defendant knew or reasonably should have known thnt the
iclim of the offense was pnrliculnrly vulnerable or incapable of renis-
lince due In advanced age, disability, ill health, or exti.-me youth or
viib for nny other ronson substantially incapable of exercising normal
ihysicnl or mental powers of resistance;

(G) the defendant's conduct created a rink of imminent physical in-
ury to three or more persons, other than accomplices;

(7) n prior felony conviction considered for the purpose ofinvoking
die presumptive terms of this chapter wns of a more serious class oT
iITense Ihnn the present offense;

(8) the defendnnt's prior criminal history includes conduct involv-
u» nggrnvnted or repeated instances of iiHsiniltive behavior;

9) the defendant knew that the olfeuse involved more than one
victim;

(10) the conduct constituting the offense won among lhc most seri-
ous conduct included in the definition of the offense;

(11) the defendant committed the olfensc pursuantlo nn agreement
that the defendnnt either pay nr hu paid for the commission of the
offense, nml thn pecuniary incentive was beyond lluiL inherent in the
olfensc itself;

(12) the defendant was on release under AS 12./10.020 or 12.30.0<I0
for another felony charge or conviction or for a misdemeanor charge or
conviction having nssnult ns n necessary element:

(13) the defendant knowingly directed the conduct constituting the

offense nt nn active oli.cor of the court,or nlan active nr formerjudi-

cial ntficer, prosecuting attorney, Inw enforcement officer, correctional

S 12.55.155 Conic or CaiMiNAi. PiiurKuuaic ft 12.55.155

htilnnce attendant, or other emergency responder during or because of
the exercise of official duties;

(14)  the defendant wns a member of nn organized group of five or
more persons, nnd the ofTen io was committed to further the criminal
objectives of the group;

(10) the defendnnt luib three or more prior felony convictions;

(10)  the defendant's criminal conduct wns designed lo obtain sub-
stantial pecuniary gain nnd the rink of prosecution nnd punishment
for the conduct is slight;

(17) llie ofTenBO was one of a continuing series of criminnl otfenscs
committed in furtherance of illegnl business activities from which the
defendant derives n major portion of the defendant's income;

(18) the offense was n crimo

(A) specified in AS 11.41 nnd wnn committed ngninnt a spouse, a
former spouse, ora memberof llie social unit comprised of those living
together in the snme dwelling ns the defendnnt; or

(1) specified in AS 11.41.410 — 11.41.400 nml was committed
against n-minor, nnd the defendant linn engaged in tho same or simi-
lar conduct involving the gome or another victim who was a minor,

(19) Die defendant's prior criminal history includes nn adjudication
ns ndelinquent for conduct that would hnve been n felony if commit-
ted by nn adult;

(20) the defendant wns on furlough under AS 33.30 or on pnrole or
probntion for another felony charge or conviction thnt would bo con-
sidered n prior felony conviction under AS 12.55.145(a)(2);

(21) the defendnnt has A criminal history of repented instances of
conduct violnlivo of criminnl laws, whether punishable nn felonies or
misdemeanors, similar in nnturo to the offense for which the defen-
dant is being sentenced under this section;

(22) tho defendant knowingly directed tho conduct constituting the
olfense nt a victim becnune of thnt porson'e race, box, color, creed,
physical or mental disability, ancestry, or nationnl origin;

(23) tho defendnnt iB convicted of on offense specified in AS 11.71
and tho olTenoe involved the delivery of n controlled substance under
circumstances manifesting nn intent to distribute the substance an
port of n commercial enterprise;

(24) llie defendant is convicted of an ofTenso specified in AS 11.71
nnd the offense involved Die transportation of controlled substances
into Llie state;

(25) tlio defendant is .onvictod of nn offenRO specified in AS 11.71
"“ini tho otrenso involved largo quantities of n controlled subntnnce;

(2G) the defendnnt is convicted of nn offense specified in AS 1*.71
and tlio ofTense involved Lho distribution of a controlled subsinncc Ilin|
hnd been adulterated with n toxic suholnnce;

(27) Ih** [b-fenilnnl helm* 18 vnnrs of ngo or older.
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mil'll or nninrkod by nb'gnli'un* in the
idiciment. Wnlsli v. SInte, G/7 Iv2d 912

ask* CL Aer 1?811 .
.omparison of tormer nnd curreiil
Iniutes. — Il wr llie elements of Ihn

(Tense on colo!>lis)it:t! id Ihe nintutn om|er
hick the defendnnt wnn convicieo which
ol lo lie compared wilh the current
Inskn nfotote In determining whether
10 two nfTodnen hnd n||||ntV|||f|0I|)( ienli-
Widumunls. Wninli v. Snle, G771'.2d 912
\hiinkn Cl. Appg. 10(14

rior conviction ‘under former Inw.

"Under magraPh <n)(2) of thin mitllhu.
criminnl cnnviclinn enlered undor prior
JInskn Inw nr under the Inw of nnollicr
irindiction. mny bo deemed Iu he n P”Of
llony conviction for Prcmnnptwo nentenc-
[ pu,rgose* only if Ihe olTcnse for which
lie prior_conviction wnn entered hnd ele-
unto (uihBInntinily idotiticnl in those of n
flony undor_current Alaakn Inw. Leo v.
Untd, 073 P.2d 092 (Alnnkn Ct. AZDdJ
983); Onrroutie v, Sinte. 083 P.2d 202
Alnnkn Ct. A, 1084). - :
_The 1rinl court erred” in using n viola-
ion In former grand Inrccn¥ nthtutc nn o
erior felnny lo cnhnnce detendant’s sen-
ence for burglary in the fimt degree ninco
inder the cfiminnl code in eRcct niitce
ennunry 1, 1980, the prior oftense would
ie n mindeincnuor- Wnonon v. Sinte, G2
> 117 2Alnnkn Ct. ARP. 1982).

Since 'he element* of the receiving nnd
oncenl_  statute under which defendant
van coi .ed in 1972 ilid not require
Iroof of value, thnl oiTrnso differed ‘nub-
itnntinlly from cu_rren% Inw nnd did not

ity “mnnprior felony conviction
nrrnulte v Sinte, 683 P.2d 262 (Alnnkn

JI, AgP 19841,

Pri c_onvlcl_lvh out of ntntc, — F¢l-
my conviction JII Missouri won_n prior
sonviclion undei aubnrclion (n)t2) where
iefpi.dnnl n| ngo 17/ wnn Untied on mn
tdull even though,defen_ﬁjnnt would hnve
been trented nn'n juvenile under Alnnkn
[nw. MrMnuncrn v, Stole, GOO P.2d 414
(Alnnkn Ct. App, 1982R_. o
_Pnrn?rnph (n)(2) of thin nectinn him con-
nintenlly hrett [ntcrproled to npply to tlio
statute”establishing the clomcnla of the
offense for whic theh_d fet'dnnl vYnn E)mw-
mini;/ . convicted, Yv ich wnn njl Qiegofl
ntntule ilin* i n class C frlotty in Oregon
onit nin Alnr.kn Tliun, il wnn not error lo
counider the [newou.n conviction n felony
ever, though the defendant wns_neiilenceil
under nn Oregon statute providing for the
reduction of certain feloitieH to minde-

gAInnkn Ct, App.. 10141 (dechird firior to
hn 1982 iimeijttinelil). ~

A 1983 Oklahoma Conviction for n fel-
ony escape while on work relen.no Troni n
Uc_Pnllment of Cnrreclionn treniment fa-
rilily won o prior conviction for purponon
of presumptive nontencing, for the OKklfl
homo_ egcnpa statute hnd” element* "sub-
ntnntiolly ‘similar” to AS 11.60310, n
Clle%n l(-,lt\lgrllonny'C'tW el&Im vistg)lc, 704 P 2d

Tint'lo mﬁnlut_o Intgﬁded9 0 trnnt ceuvlc*
lloim umlor prior mdcn mid. convictions
under (ho vimlchof nliilnr Mate* Idniitlrnlly,
nllowing tlirir uso nn prior canvicllorin
o_nly where_Iheir rdcmenln wero substnn-
liit I){ ideulicnl (now “similar”) to the ele-
incntn of crlmen “ontnldinhcd in ‘tho current
code. Wonnon v. Stnte, G62 P2d 117
(Alnnkn_ Ct. Arﬁ)p' 1982).

Conviction in New Yoik for Inrccny wnn
not n prior conviction for prenumplivo son-
lonciug _purponon wimio the Now York
ntnlutd involved theft of $60 — $600 nnd
the current Alnnkn inw required theft
from $500 — $26,000. Wntnh v, Stnto, 077
P.2d 912 (Alnnkn Ct. App. 1984)..

Prenumptivo sonloncn conviction*
must ho cunnccutivo, — Undor tho pinin
lerm* of ~AS  1255.146(0)0) "nnd
1250 185(6(}, 7), nnd (8), o»* * »vicHon
niuBt precede [ho ne? "wioic prenumplivo
ncnloucing enn app’ « Stnto v. Hnnlopnoff,
Gh9 P.2d 630 (Al.ekn Ct. App. 1983). .

Where defendant™ three ncpnmte crimi-
nal epinoden occurred in clono CPrommny
nml hin coijvicliunn were entered nftor nil
of |he offeimnn hod boon commlttod, ho
cnttunl be deemed lo he n second felong
OfTdlliter under AS 12.55 120 nnd A
12|55.185. Stole v. R||slog|mfr, 659 P.2d

LIt (Alnnkn CI . 1883).
I ?n ) opro chock* on tho

Tho ogerg

nnmo dny involved two ncgurntn criminnl
epinoden nnd convictiorm baaed on thoiro
epinoden were nol conviclionn nrinjrtg out
?,f naingle, contm_um1n criminnl epinade io
le irenfcd an n single conviction for pur-
poses of c0|m|der|n%,pr|or convicliona In

i

imposing nenlence, Linn v, Stnto, G58 P.2d
15 (Alﬁsﬁa Ct. A&p, 1983),

lurginric* of thrco different rcsl-
rlencoa ownod by _three sopnrnjo yie*
timn nro nopnriite orTcimon. Lncqueineirt v.
?Ltj%lg 044 °P.2d 85G (Alaskn”Cl. App.

_Sufficient eviileiico of prior convle-

lion. — An nnthenticnlcd copy of n for-

eign ducket nlitdrnrl cons! ittiled sufficient

ft 12.55.147 (‘ode of Criminal Procedure ft 12.55.155

%Qlfﬁ 712 P.2d 000 (Alnnkn Ct. App. judge improperly sontaticod dcfendnnl lo
): . . Fronumplv four-year term ond n remand
Fnllure to provn prior conviclionn. for [mpanilon of n noiiprenumptlvo sen-
— Whon. n party lino hnd innunicient timo tryce ns nccennnrg, a new sentencing
to compiy with tho nutico requirement*  henring would nol bo required upon re-
reIm,In_% 0 proofof prior convictions or ng- mand “since remand for. such hearing
grvidittg nnd milignting fnclom, the np*  would merelr result Jn reinrponitinp of
prnp.rlnto remedY fhould normally he n nonprontunplivif ~ four-year  lerinn.
goutinunnce  of the sent.encmg Proceed- O[Hrouttc V. Sinto, 083 P:2d 202 (Alanks
io Cl. App 198d)

ings nml failure to coimiiler priof crimes . App )
for prenum |IV? Rentoncing purposes con Apgﬁed In lltoomslrand v. Stale, G5G

bn comlonnd only. In thonn cones where lho  p 24" 684 (Alonkn Cl. App. IPR2): Fry V.
ntato. nftorexeh isin dLIJO d|||gence, IsUn*  State, 046 VJd 789 (Rﬁ]aska . X :
Ko to meet .ho ntEtulnry requirements 81 Ilufv, Sinte, 075 P.2d 208 {Alnri%
for proof of n_prior_conviction. Kollx v, Ct App. 1»J84); Maldonado v, State, 070
Stnlo. G03 P.2d 967 (Alnnkn Ct. App.  P.2d 1093 (Alnakn Ct. Ag . 1084).
1983). . uoted In Wright v. Slate, 050 P.2d
When a mnndntory minimum_sentence 1220 (Alnnkn Ct. App. 1983): Morgan v.
Is prescribed for n” repent oiTentler, It Stnlo, 001 P.2d 1185 (Alnskn Ct” App,
would bo innpproprinto for tlio court to  1983): Sawyor v. Stnte, GG3 P.2d ZDSDO
sentenco tho defendant an n first offender  (Alnaka Ct. ‘App. 1983); Ojtberg v. Stole,
merely bcenuao the stnto hns fnilod lo ob- 761 P.2d 1308 (Alnskn_Ct. App. 1P08);
tain proof of tho_prior conviction In timo  McCombs v. Stnto, 764 P.2d 11 [?(Alaska
for nontencing. Tlio normal recourso un-  Ct, App. 10085.
der such circumalanco is n continuance. Cited in Koteles v. Stole, CGOP.2d 1199
Stcwnil v, State, 703 P.2d 616 (Alaska CI. &Alnakn Ct. App. 1983); Hole v. Sinte, 704
App. 1988). . 20 313 (Alnskn "Ct. App. 1988);
Now sentencing hearlngq not re- McCombs v, Sinte. 764 P.2d 1120 (Alaska
quired on remand. — Although the CI App. 1988).

Colinternl reference*, — Chronologi- nl%forsubse usnjofrenso un
cal or roce%rol_seque Co offormeF con-  criminnl t.ntutc. 24 ALR4th
victionh ns nfTecting enhancement r pen-

See. 12.55.147. Fingorprints nt timo of Rontoncing. Whon n do-
fendnnt io convicted ofn felony by ncourtofthin atnto, the defendnnt'n
fingcrpr** *? sliall ho plnccd on the judgment of conviction in open
court, on the record, nt thn time of sentencing. The defendnnt nnd the
porflon administering tho flngorprinting nhnll sign their names under
the fingerprints. (§ 35 ch 143 SLA 1982)

Hoviaor's notes. — Enacted ns AS
12.65.145([0- Renumbered in 1982,

Sec. 1255165, Factors In aggravation nnd mitigation, (n)lfn
defendant Is convicted of nn ofTonse nnd is subject to(sentencing under
AS 12.50.12fi(c), (d)(1), (d)(2), (e)(1), (e)(2), or (i) nnd

(t) llie presumptive term ia four yenrn or lesa, tho court may de-
crease Ilie presumptive term by nn amount ob greot ns the presump-
tive lerm for fnctora in mitigntio.-i or mny increase the presumptive

Iterm up to the maximum term oTimprisonment for fnclors in nggrnvn-
»N-
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nny of Die NiX pninkrnptiv & mitnm-ctiii (k1 i}\ie jill v. %Iide. 7|2 12d HIM (Alnnkn Ct.
nv mvt. Sinlo v. A|F1Upwh, MW Hi nmr. _
enlence wnn remended for cennider*

(Alnnkn_ Hf), niton of oilerunlives l« rurrect the ilirpnl*
L <
Where (lcfel.dnnln ninititi check forg- 1y, o¢ onciirrenl nentences” without” in*

ery cnpen violninl n'Inflnr Rncicln| inter* i ;
mid, lie could llirrrforc receive cinirurreiit Icrriennlmcnrgnylmhﬁ)dtnrlu“ergeilnn inn%vueﬁi\r,]vghergeoﬁgg
netllettffH Wiiifieo v Sinle, fiH7 N2il 2‘'M yenr_Nenlence nil n_prohnlinn  leVocation

(Alnnkn (11" Abp>111IH] ' conriirrently lu (hu oilier nenlencen.
_Correction ofJud(tament uilow/ully — Nnpnyonok™ v. Sinle, CI. App. Op.. No.
liiipiMing concurrent Henlem.en. — See 10 IXKHe Nn A2»7'2>, <] 81990).

Soc. I"2%.0:1(). Discharge of iudigents imprisoned Cmenonpayment
or lire. IRopcaled, t Id di WSLA 19711

See. 12,55.035. Fines, (a) Upon conviction of nn olfensc, n defen-
dnnt nmy be sentenced to pny n fine im authorized in tliio ncclion or ns
otherwise authorized liy Inw. In determining (he nniounl nnd method
oT pnyment of n fine, the court simll tnke intonccount. the finnncin!
resources of the defendnnt nnd the nature of theburden its pnyment
will impose. Mo defendnnt nmy be imprisoned solely because of inabil-
ity lo pay n fine.

(b) Upon conviction of nn offense, n defendnnt who is not nn organi-
zation mny he sentenced to pny, unless otherwise specified in the
provision of inw defining the offense, n fine of no more Ihnn

(1) $75,000 for murder in the first nr second degree, nitempted m .r-
der in the first degree, sexunl tinnnull in tho first, degree, sexunl abuse
of n-minor in the first degree, kidnnppiug, or misconduct involving n
controlled substance in the first degree;

(2) $50,000 for n class A, li, or C felony;

(31 $5,000 for ii class A misdemeanor;

(>t) $1,000 for n clnss It misdemeanor;

(5) $/100 for a violation.

(c) Upon conviction of nn offense, n defendant that is nn nrgnnizu-
tion mny be sentenced to pny n fine not exceeding llie greater of

(1) nn amount tluit is

(A) $500,000 for o felony offense or for n misdemeanor offense timt
results in death;

(i) $200,000 for nclnss A misdemeanor offense thnl does not result
in death;

(C) $25,000 for nclass B misdemeanor offense that does not result
in death;

(1)) $10,000 for ii violnlion;

(2) two times the pecuniary gain realized hy tlic defendant as n
result of Llie ulfense; or

CH two limes the pecuniary datniigc or loss caused by tho defendnnt
to another, or lo Iho property of imothnr, ns n result of the offense.

S MO0 Limit (I ('IMIN,  IOCHI)IHK §1200.010

(d) If ndefendant is ncnlunced to o juio the court mny granl
permission for the payment lo lie in within n npecified period of
lime or in specified installments,

(¢) Inimposing n fine under (c) ol  .isection, in nddition to nny
other relevant factors, the court shi.i. consider

(1) mcnatircs taken hy tho or%anization to discipline an officer, di-
icclor, employee, or agent of the organization;

(2) measures taken hy tiie organization to prevent a recurrence of
(lie offense;

(3) The organization's obligation to mnke restitution to n victim of
the offense, nnd tlio extent to which imposition of n fine will impair
the nbilily of the organization to mnke restitution; and

(m) tho extent to which the organization will pnss on lo consumers
the expense of the fine. (8§ 12 ch 1GG SLA 1978; nm § 17 ch 45 SLA
1982; nm § 2G ch 143 SLA 1982; mn § 4 ch 59 SLA 1988; mn 5 18 ch
85 .SLA 1988; am 55 1, 2 ch 142 SLA 1990)

Crans roferoiiccs. — for classification
of olTenBeB, iicc AS 11.51.250; Tor son-
teitcpa of imprisonment for felonies, see
AS 12.55.126: for sentences of imprison-
ment for mieilcmennors, sec AS 12.56.105.

Effect of amendments. — Tho fust
1988 nmendmont inserted “attempted

M(ﬂer tn Thc first degree" in subsection

Tho second 1908 amendment inserted
“sesunl nbuso of J minor in tho first de-
gree" in subsection (b)(1).

_'Die 1990 amendment rewrote subsec-
tion (c) nnd nddcd subsection (c).

NOTES TO DECISIONS

Court Is under duty tu consldor do- g5 (Alnsks Ct. App. 1982): Wilson v.
fondant's corning capacity in cmincc- %%|§)( 755 P2 3gp7p (Alnsk)h Ct. App.

lion with my impasition of n'fine_or resti-
tution, Foilyro lo da so requires niilniimlic ~"clicd in Mnndomnn v. Stnte, 656 P,24
): Constnnline

reversal nnd remand. Aafinit v, Stole. 7171355 (Alnskn Ct, App, 1983

I"2d 1356 (Alnsko Ct. App. 19S7).
Applied (in Wright v. gﬁde, 55)1 I'2d y98575pte, 139 R2<1 188 (Alnskn CL. App.

Sec. 12.56.040. Increased punishment for hnhitual criminnl after

conviction or pettg larceny or misdemeanor involving fraud. Re—
pealed, 821 ch 166 SLA 1978.1

Sec. 12.55.045. Itcstilutlon. (n) The court moy order n defendnnt
convicted of on offense to make restitution as provided in this section,
including reBlilution to the victim, to a public, private, or private
nonprofit organization ttiot lias provided counseling, medicni, or shel-
ter services to the victim, or as otherwise nuthorized by law. A defen-
dant is presumed to have the ability lo pny restitution unless the
defendnnt establishes tlio inability to pny by a preponderance of the
evidence. In determining llie nmounlinnd method of payment of resti-
tution, tlic court nhnll take into nccount the
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interval_ in tlic ruyme of one_fenum|
trnsnction. Thenho* v Sinle, 500 [¥2d
630 (Alnako 10771, Cmrpor v.'SInlo, 595
N2d 648 (Alnakn 19791

Wlicro (lie_crinica in question nrc wire-
Intrd ofTons™, imposition nf conneculivo
sentences in Approprrate Preston v. Slnle,
083 P.2d 787 (Alnnkn 1978).

SImlinr transaction.* mul common

Aiaska Siatwvkk

ncllvily no defense lo nopnrnlo convic-

tions. — The linposilion of consecutive
sentences doer, not nmount lo r con.xlitu-
lionn| vrolntron where [ho_tmnnncllonH

were "sitMilnr* nntl the activity wnn "com-

p Lapier v Sinte, 480 P.2* 98!
Anskn 19711

Where defendnnt emplo 5 the snme mo-

dus nperondi_ for ench of hin crimen, thin
does not furnish him n defense to separate
convrctrons for ench criin nler v
SInIe P2 981(Alnskn 1971)
ffect nn sentence otdefendant con-
victed of multjple crimes. — Dy autho-
rising consecutive sentences, the statute,
in rifocl, gives Ihe trinl court the power to
sentence n defendant convicted of multi-
ple crimes to n term of Imprisonment lon-
ger thnn the sintutory. maximum for nny
one nfthem. A concomitant of this author
ity in the power lo fix n minimum_term of
impiisonment for pntolc elrgrbrlrty ur-
ponen, bnnd on the entire term of r?

Dmeat. fhyyanv. Shnle. 800 P20 Gt

Consecutrve sentence* me not illegal al-
th ou% their curmilnlive impact exceeds
the atutor maximum for any one of the
sezoJrroc of ens&s Jre lou v."SInle, 803

187 (Alnn .

¥ rcnurnptlve nontcncen — To the ex-
tent r nontencrn%[rhrdtge hnet the authorrt\(
to impose n pres Ive sentence concu

ntlg [a nnojhcr nen ence, he also_hns lhe

ilhorlty lo imp ose that presumptrve sen-
tence cor]secutrve w pnrtrn consecus
tively nml lo suspend oil or nny portion of
Ihnt ‘presumptive sentence, hut the defen-
dant. must he re urred t0 fervp nlerm nf
Irn rinnmm'nl w rc s nl lensl ns Ionogn

?rrmrest smpe prcs [nplrvo on\

a/prr) cable Oiiff nlo, Gri» P.21l 002

nskn App.

Consecutrve entcncos ln exces
maximum pena — Trinl court u
mny. Impose consecutive sentences t nI
nrc’in excess of (ho maximum penally for
lhe ‘moat nerimin ofTpiing, or ‘which’ me
ﬂreater thnn the presumptrve sentence fur
0 must nurious offense. When this In
done, however, the couil nf zipgeals will
review the sentence to mnke sure thnl the

98
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lecord_ reflects MiiloUnnlin| rennohn_ fur tho
imposition uf _:ch n senlence. Clifton v.
?E%BIt-IeI 108 1».2d 1279 (Alaska CI. App.

Eftrnpc, Wh||? Incarcerated. — lhe
use nf cniisecu

capes while Incnrcernlcd on another
ERnr|<* Wa; pn v. Sinte, 568 I*2d 981

Crimes committed after Imprison-
ment on former ntfennc. ~ Under sub-
ncclion (e) trinl judges nro requited to im-
por.e consecutive senlence* on individuals
convicted for crimes which nro committed
niter they hnd heen Imprisoned on n for-
mer ofTensc Snnderr v SInte 718 P 2d
107 (Alaska Cl. Adp

Finding required for Imposrtron —
Imposition of n copsecutive sentence
should require tho affirmative action of
the sentencing court. The court should he
nulhnrjrod lu”impi se n_consecutive sen-
tence only nflor 'n finding llinl confirm-
menl for atich term Is nceessnry in_orrler
to piotecl the public from further criminnl
conducl by the detendnnt Clenry v. Stnte,

P.2d 952 (Alnsko 197G)

Fortu d finding held unnecessary. —
Where the comhined efTocl of the conSecu-
tive sentences for the two counts of second
degree muider did not exceed tho mnxl-
nium sentence permitted for one count of
serum! degree murder, It wns unnecessary
fur (lip sciPmeing judge lo make n formal
finding Ihal confinemént fur the comhined
terﬂr won neﬁessar to p(ptect the/publrc

s v. Stale, 592 P.2d 1247 (Alnskn

Three counts of murdor In first de-
Pree — (liven the heinous nature of de-
endant's crrmes nnd n record which wnn
devoid of hope for Ida rehabilitation. Impo-
sition of linen congccutive 99-yenr sen-
tences upon convrctron of threo “counts of
murder In lhp" Tirol d egree Wno clearly
mistaken. Nuk n; P.2d

6}5@ ﬂa”t - "Higkap nike, 001 g

Kiting check*.'— Where defendant in
convrcted nf kiting checks, consecutive
sentences me Innprp? rinic, srnc? n krlt]
Ing nchurnc 13 ani ﬂ e rsode athou?
rnvovrn? multiple ens s ew V.S

284 Inskn ).

Consecutrve sentonres upheld.
Where, defendant wns convicted  of two
ciimen of lohhery, since this section per-
mits consecutive’ sentences for such con-
ducl, there wns no error in the imposition

lvj sentences Is pnrlicu-
Inrly npproprinlp in cases where one es-

§12.65.028

of cormocvrllvo sentences. Dnvonport
Slnls, 643 P 2d 1204 (Alnokn 1076).
Ponsonh% that deforulnnt’s offenso wini
vo SErIoUs that consecutive sentences warm
necessary to reflect the crime's serious-
ness i aufflclont lo supgort the Imposrtron
of consecutrve sentences, In of tha
legislative pref erence for consecutrve sen-
tences expressed In subsection (e). Jones
v, State, 744 P.2d 410 'Alaska t. App.

Imposition o consecutive sentences for
two counts of assault with o dnngorous
wenpon, where the cumulative efTect wns

of n"elx-Jenr sentence with_three yenre
suspended was not clenrly mistaken since
the aggregate sentence was not excessive.
%%C lor'v. Stnlo, 660 P.2d 377 (Alaekn

Consecutive sentences wero not pro-
eluded foi_nnrcolic snlo* which were pinde
to two different Individuals, nlthough one
of them mny hove set up both salés, np-
g ImaUIy tvvo months npnrt. Thomas V.

tnte 666 P.2d 030 (Alnskn 977)

Where defendnnt wns convicted tor tho
third tinto of n narcotics vlolntinn, it wns
entirely proper for the sentencing court to
Im osenconsecutrve lerm in or ertoB
vide on additional snnclion for Iho subse-
quent offenso. Daniels v. State, 684 P.2d
47 (Alnskn 1978).

In view of tho sorlouanens of Iho crimes
and of tho trinl court’s delibornlo consider-
ation ofthe requrrements torcpassrng sen-
tence set forth In Stnto v, ancg
P.2d 441 (Alaska 1970 the sent ncrng
Judge wns not clenrly mistnken In Tmpos-
ing consccutivo sentences of 10 years on
count of rocond dog* so, arson and a count
szgtazr%slauglhte(r Jagcrnth v. State, 693

aska

Seo Neaf v. Stolo, 0% P.2d ID (Alaska

19

tan)e iccletal Interest* violated by the
crimos ol rape nnd nssnult with a danger-
ous Wsn on are sufficiently drstrnct o on
Whe e t ] JTenfpl ro Intertwi rh
sin e eprso roence towar not er
pver 0 Justify se arate sentences nnd

ere tvrtrnsn ertevrcrm épt t

her clothes and tho her nssn|tan

wns through wrth her ttjt%t ho slov\ged hor

fVom leaving nnd submitted

gore}onn drgnrt associated
t o rnﬁ 0 Imp 9 nsecytive

sentences wha not cleatly mistaken. Co
man v. Stnte, 021 P.2d 809 (Alaska 1980%
cert, denied, 464°U.9. 1000, 102 S. CI. 66
70 L. Ed. 2d 628 (1081).

Code of Ci inal PnocEDUItE

fonr of
rave bodrl Injury npnrl from the viola-

(D :
'
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Bontonco vncnted. — Trinl con
fhould not hnve Imposed n flve- Syesr sC
ence for tamtperrn with p hg/ cal ¢
dence consecu Ive yto a09-ye rsenton
or murdor, whert the record would

support the conclusion that defends
must be Incarcerated for the remnlador
his life without any gossrbrlrtY of pero
Thompsonlréegtnte 788 P.2d 127 (Ales

gn revocatron of probation, Itn|
sItIon of a term of Imprisonment conacj
live lo another term for an Interveni
0fTenso does not Impermrssrb|¥ enlarge
enhance the scope of the sentence win
wns orlglnnlzy suspended TrrII v. St
626 P Alaska Ct. App. 1981)
Where n def endants probntron onaa
viction for burglnry in the first degree,
11.46.300, wns revoked because of hin &
viction of bank robbery In federal disti
courl, s nenlence of four ¥earn with |
yenre' suspended. consecutive to hi* f
ern| rohhery nenlence. woe nol pxccssr
Dodd v Stnlo, 086 P.2d 737 (Alnskn
ptﬁJnder fllhsecllon (e t n sentence wh
ls Imposed on n new offense muni be ¢
nccu ive to n sentence llin] is rclmpo;
upon n rcvocntion of probntion. Detzner
Stnte, 768 N\2d 1160 (Alnskn Ct.

9).

redit whoro consocullvo scntem
Imposed. — When consecutive_scntcn
mo Imposed for two o#more ofTensc¥
rlorle of prenentonco Ingnrcerntion mn¥
credited only ogninst tha nggregnto of
"ermt ImBosed An offender who recei
consecutive sentences Is entitled to cn

ngninst only the first eontenco Impoi

while an offonder sentenced lo concurr
terms In efTect receives credit ngni
ench oenten fo Endell v. Johnson;
P.2d 769? nskn Ct. App. 1987),

V. CONCURRENT SENTENCE!

Trinl courts linvo discretion uu>
trIIs section to Irrposn concurrent s
enc Drumbnrgerv Stnte, 710 P.2

Amen COHCBH’&T]t S nIence* mn

0sod en nnts con uctl
WI hin pnrnng Srm or 0) of sub,
lion (g) tho“cour not Impose a

curre se tenpo Ho ever I the
dnnl's conduct fnl swrt in paragraph

EZ) or (3) of eubsectlon (g) the court is
horIr d to_Impoeg conc rrent anIen
Griffith v, Stnte, 076 P.2d 662 (Alnskn

@oncurrent sentences mny be glv*

99



§ 12.55.02!) Alaska $

Jiol Tho defendant will rocntvo c%mlrt for
Imo served In aider lii protect defendants
who nny enrve. nil or rntoftherrhums In
out-of-state Frrsons Jun)ic v, Stale, 652
P2d 101 |Alnnkn Ct. Atth 82),

Credit tor time nprnt on pr batron
— A person in third-party custody who
hnn Ihc freedom lo move Ahnut thé com*
inunity, Irmrted onIy by hin cntodiim'H nr*
rompriuhnent. rod oné who in confined lo
n trnhrng h(ljmt while it in nt nmi in n?t Tntr
tled tn Credit for time spent on piol.oilinn
Ackermnnn v. Sinle. 71G P.2d 6 (Alnnkn

t.

Wthe n.se tencrng court, in rmﬂortrr\
the originni nenlence; hart unambig ous[y;
mnnifented its rntent to require "that 0
npeclfied term of impi iMoninenl ho nerved
In nddition to trme pnwimisly nerved, the
Alnnkn Court of Appenin Jinn not henitnted
to hold thol subsection (c).doen not rcrpiii
ndditiounl credit to bn"given; converhely
where there linn heen ambiguity in n trinl
court's sentencing remnrko, the court lino
applred subsection (c) nnd’ required  that
credit bo gi gsven for time previously nerved
Contes v.slnle, 721 P 2d GGG (Alnkn Ct.

redit for time nerved since nrren
p(? ét? i d t
fnr subsequent nffortnen. — Where de-
fendant's sentences were to he nerved con-
secutively to i\ nenlence then being served
for n pnrolo rcvucnlhm on nn enrllcr of
fensu. the trinl couil'n oidor thnt the de-
fendant receive no credit for lime nerved
nince hin mrenl wnn pinpcr in view of the
court's action in tanking tho sentences
consecutive lo the limn 1o"he net ved on the
nrole revocation, for the ||me nerved
rom drfondnnl'o orient nhon properly
hnvo been credited towar t néanmlo in-
vocatron sentence Reynolds v. Stale. 695
f 1 (Alnpkn 1 1,

etermrnr n facility in nueh no

that confrnem nt there” warranln
credit for timo spent In custod thn
court suggests nn n'point of reference tliol
common™ chnrartcrlalicn of incnreerntive
fncililien nro thnt therr mnhloitln aro in-
variably ncn| there | ry courl order the fa-
cilities reﬂurre residency, and renideucy
requrreme t/) are RUIIrcrenIIy strrngent o
Involve n de rnrte element uf confinement;
«cnidentn of the fncililien nre subject to 21-
hour hysrcal custod Or nuper'vision; any
eriods during which residents may h
ermitted 1o Ienvn the facility ore’ cn
pressly limited, both an to timé nnd pur-
Bosée while hi the facility, resrdents nre
er a continuing duty to conform their
conduct | i rnslrtntr Mrrl rules nnd to obey

3~

tatutes 812.m.02n

arders ol “rartH wh? ny rmmedraﬂe
custody ov r nml rrad onIs me mi

Ject. In nnarthm* ﬁ vlolnte Inntjtu-
tiotinl mien or mde and to nrrent It they
leave the facility without poilltinnion.
Nygren v, Stale, CGRP.2d M| PA Innkn Cl,

Ap@
redit for lime spent In residential
alcohol tiealment programp.  Defen-
dirul wnn enfitled 10 credit for time she
spent in residential alcohol treatment pro-
grams while she was on hail pending trial
nnd while she wiih on hail pendrng appeal
after her conviction and nonlenec. y%ren
v. Stale, GoR P 2d 141 (Alaska Cl

%r eases eoustriilug former compu
lation of term alatulc, see Thompnou
State 4111l P.2d frf»%AIonkn 1072); taick v
State. GOJ) P.2d 539 (Alaska 11)80).

[H. CONSECUTIVE SENTENCES.

Consecutive sentences nro nutho-
rireel hy statute. Lanier v. Stole, 480
P.2d 981 (Alaska 1071).

Consecutive sentencing in the superior
courl is permitted b statute Stine v.
Pete. 420 P 2d 338 (Alnskn 19GG).

Consecutive sentencrng by Iho district
court ia permissible. Stite’v. Pete, 420
P.2d 138 tAlaska 19001,

A plain rending of former AS 11 05.050
rovonlad that It wna a rant nf authority,
orrrurlndre'ron nnirmn vey empowerin
sentencing cmuls to rmgo e ¢ nsecutrv
aentelrtes Tiitl v, Stnt
(Alnnkn CI. A

Consccutlv sentences did nol con*
stitute cruel and unpusual punishment
forpidden hy |i e sinle ond federal consti-
tutions. Davrs v. Sinle, GGG P2d G40

(A]ﬂan eontg fillon ghot connocullvo son-
Idrces cun trﬁuto oub e eooﬁ hns

St% PVI| 0? éAlnskn 19772]

onsecutrve ‘oncitcon for sepnrhto of-
fen e% do not vfr n‘ Ihe cIon titutional
rohibition_agniyli doube JeA)ard
51%/7rs v State, GGG P.2d G40" (Alnskn

Preference fur consecutive hoii*
(drces —Suhoectionn ?n) ana (g) express

prefer tmcu for consecutive nentenceB
whrch n trial couit hnn discretion to ieject

appropiinto ci cumst es Stnlc v. An*
t i ) 0 ThRe

1985), alld 721 P2d Alaska 19800D
Contreras V. Stale 107 P2d 11G9 Alnskn

CISu'lar’tyﬁclrnn ) does not establish a iegin-

Mr

5 12.65.026 Code ok Crim

Inllvo mandate recludrn% ncutenrlr[rﬁl
courts finiu Ang nhr% eurrel t
toilers, hut 1| does establis nlegrslatrve
preference  for consecutrve sentences
sfont* v. Stnte. 744 P.2d 410 (Alaska Ct
App. 1987) drstrnggurshrnq Lacquemenl v.
Stnto, Alaska” Ct. App.
1982) as construing former law,

Tlio legisintivo preference for connect!*
tivo senténces must lie interpreted to ex-
pand Iha situations where the court may
IMpo«0 _consecutive sentences. Jones V.
%’é 744 P2d 410 (Alaska Ct. App.

Alnahn hns nn statutory Irmrtatron
on Imposition  nf consecu
(txrlrceks Mgtdachler v. Stale, 660 |\2d 377

Former consecutrve nonloncnn statute
did not contain limitations on the court's
ower to Imoose consecutive ocntencen.
?Bor/;nas v. Snte, GG P.2d 630 (Alnskn

Proper sotitenco. — Whore a consecu-
tive sentence is imposed but the total sen-
tence docs not exceed Die sentence which
could bo imposed on one count, a consecu-
tive sentenco IS not Impro[ger Korr v.
State P.2d 450 (Alnska Ct. App.

3), d{on other ground), GRO N\2d
) ( 984).

A fedora! court may sontonco con-
sectitlvoly to n stnlo sentenco Mnrrnitn
v. Stale. 458 P.2d 73G (Alaska 1900). ceil,
denreg 397 U.S, 9G7, 90 9. Ct. 1005, 25 |.
Ed. 2d 260 (1070).

A stnte court may make ln so nt
run consecutively fo one Imposed h
courts of n sister state or the fede
courts. Morrone v. Stale, 466 [\2 d
BAIaska 19691 cort, denrgd 397 U

99 C 24 260 10

Hut total term fImprisonment i

ted. — Trial courI won clearl mrstaken

| 0sing state sentelnces OJ 8 law
vroatons cousecutivo efendant’s
erﬁhtyear fedorn term tho stnlo sen
terice should have heen 'Imposed concyr
rently to tho fodoral sentenco, where 0
fondant should not hove heen sentenced 1o
more than eight years' rmpnsonment hnd
oil _his offenscn been stale off ense(s
McCombs V. stole. 754 P.2d 1120 (Alas
Cl. App. 1988
Sentences should ho limited to one
term of Imprisonment whero two of-
fonses nro part of ono transaction. —
Whore two oiTonses wero really part of ono
?eneral transaction Involving tho unlaw-
ul sale of liquor, tho judgment of convic-
tion should he modified so ns to limit do-

:*-9_’a> o
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inal Procedure ) 12.95.025
1ur|nntVs ntences 1o ono term of impris-
i B0 S REAm e

v. Po

When consrcutlvo sentences autho-
rised. — Consecutive sentences are au-
thorised whenever the defendr t Is con-
victed of multiple offenses. Thomas V.
State, 6GG P.2d (130 (Alonkn 1077)

Under tho Inngungo of former AH
11.0G.0G0. when nmultiple convictions QF
curred, ench nontencrn;Judge Wns speciti
cally vested wllh” autRority to impose n
sentence consecutrve lo nny sentence im-
pose or to bo Imposed, on’the othercon

ritrons Trll v Stae GA IF2d 8
Y nskn Cl. App. 1981).

When consecutjve sentences innmin*
lory. — The_provisions of subsection (0)
innko Imposition of n consccutivo term
mandatory only whore ayud ment of con-
viction wan already entered before Ihc
commission of the offcnao_for which sen-
tence is bolng Imoosed erlrams v Stall,

P.2d 575 (Alnskn CI, pé) 1988).

Suhncctlona (e) anti (g) do nut rc-
qulro tho Irinl cqurl to Impnso consec-
utive sentences. James v, Stale, 739 P.2d
13M (Alaska Ct. A 87).

Consecutive sentences from sepa-
rate Judges. — Nothing In the statutory
Ian%ua ge of former AS”11.06.050, either
express or Implied, Indicated that thn de-
cision 0f one Judgo nol (o Impose n conscc-
ytlvo sontenre on one of several convic-
tions deprived another judge, sentencing
for n separate conviction, from availin
hrmself f the ootron 0 sontonco consecu-
(EveX TrrII v, )S ale, 026 P.2d 882 (,.Inska

Evon thouqh Judgoe who sentenced do-

fondant for the ro conviction In-

tended thst the robber sontonco be con-

current wrttr Whateversentenoe dof endBnI
%ht rocelvo _upon ravncnlinn of R

tio tordamagrn nn %rrcrafk tho se enc

in on “thd. roh n bad,no
tﬂhorrt In restrict the Igw ?gentencrng
tron of tho Judge who later snnten%
defendant upon, I1&vocation of his proba-
tion for da agrnq nn aircraft to n sen-
tence conseoutrve o lire robbery senlence.
erU v985t)nte 25 P.2d 882 (Alnskn Ol.

Imposition of consccutlvo sentences
for nonduplicntivo counts with
rata Intents rs not prohibited un or
Alnlskn statute yes Mutschlor v.
Stole, 660 P.2 377 Anskn 1977).

Consecutive sentences mny he rmoosed
when separate offenses with” separate. in
tents nm committed during a brief lime
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(4) llm crimes wnrr: mil etimmiUetl while Tin: (li.Tomliin!. nUemplintl
lo cnenpo nr avoid dclccLiou or iifijn i'lo:n«ion nllur Tho commission or

nnollmr crimo;

(5) Ihc soniciico ia nol for n violnlion ol AS 11.41.100 — 11.41.470;

or

(5) lhe sentence is not for n violnlion of AS 11.41.500 — 11.41.530
llinl results in physical injury or serious physicn! injury ns those
terms nrc delined in AS 11.01.900,

(h) If the defendnnt hns been convicted of 'wo or more crimes under
AS 11.41.200 — 11.41,250 or 11.41.410 -
victim or victims of (he crimes were minors nnd the judgment on nny
of the convictions hns not been entered, llm court ahull impose some
consecutive period of imprisonment for ench conviction. (5 12 ch 160
SILA 1C78; 55 7, 8 cli 131 SI.A 1980; nm 55 24, 25 cli 143 SI,A 1902,
nm 15.0. No. 55,55 6.7 (1984); nm § 2 ch 104 SI.A 1984; nm 85 5. 6 cli

65 SI.A 1988)

Effort of nmom|monts, — 'lho I9R
amendment Inserted “nntl (h)" In the t|rst
nenlence In subsection (c) nnd ndded sub-

se gt)

e |sI Ive history re orts — lror
sccllonnl nnnIy5|»* 0f 'CS SSSII 230, tho
predecessoro FI 0SSIJ 239 (ch. 131, SLA

j, see 1980 Senate Journal Supple-
ment No. 23, Apiit 1, 1980.

NOTES TO DECISIONS

| General Consideration
1L Computation of Ten .
111 Consecutive_Sentences.
(V' Concurrent Scnlencen.

[, GENERAL CONSIDERATION.

For cniroa cnnnlrulng farmer AS
12.fifi.07fi, relating lo |mposmon of sen-
tences, arc I rrr|n v Stnte, 013 [*2d 113
Alnsk Andrews v. Sinlo, 002 P 2

d‘tnokagn il m@f"nsﬁn'%nt

Alnn

ConanerntIun olt (0% iy of ilefcn-
dlint's conduct. — Itr?nrdlesn of thn frial
court's decision Io sen ence consecutively
or_concurrentl % senlence must
reflect Ine tot I|ty oft e defendant’s eon-
o cIcnmdg ed ||ghtofh r her back-
groun nnd experiénce, nn tuenmnrd
ngnintil tlic ninndaidn of rchabilitnliun,
deterrence of sell nnd otbein, nnd nUmntt
linn of conunumlg norma. Comegyn

Stg%le) 747 P.2d 004 (Alnskn Ct: Apn

68

11.41.455 in which tho

‘or Mouse letter of Intent on cli. 60,
SLA 1988 (GSIIB. 23 hich
amended thin nc70||on. nee 1988

Opinions of nltorncy general. — Au-
thority exisin lo both award nnd forfeit
statufory good time for pretrial detnincen.
Fetuunry 18, 1986 Op. Attly Gen,

ctn — A sentenc
uanmrgod ollcnncs or p
ann of |n ormat|on nm lho de

R erence to unvenne
presrnlcnce report dors not require a

where tho record
|nd|C|um Un|t thn sen

, G2 | P.2d 517 AInnkn

ect nf perjury nt trinl. — It is Im-
er In incicnsc ‘n_sentence hccnusc n
ndant hns committed perjur
but lIm fact of such perjury nmy

5 12.1)5.025 Code of Criminal I'nocRnuuk 5 12.55.01

cred ns relevant In the defendnnl'n pros-
eels for relinhilitnlioti. Pierre v. Stnlo,
20 P.2d 1006 (Alnskn 1980

Ornl sentenco controls. — 'lire writ-

ten Judgment should conform_ lo the orol
sentence. The Inttor ordmanlg controls,
Whittlesey v. State, 826 P.2d 106G
(Alnskn .

Unsolicited Icttar*. — Judges must
mnko svnlinhle ta counsel for ‘the state
nnd tho defendnnt nny unsoI|C|ted tailors
received concermng sentencmgS n pnr
tlculnr defendnnt. "Bowlin v. “State,
P.2d 1 (Alnskn CI. App. 1

The sentencing  record must affirms-
lively reflect whothcr unsolicited letters

received by the_court hove beer, consid-

red nt sentencing. Bowlin v, State, 043
?’ g Alnskn C% p? 1982).
S rovloua Judgment of conviction".

— As_used. In subsection (e w of this section,
"nrevious judgment of conviction” means
only those ju ?ment* ontered prior to the
commission of the crimo for which sen-
tence ia_currently to lo Imposed. Wells v.
Slt)%tse) 706 P.2d 71) (Alnako Ct. App.

Compoaito sc-ntonco . for multiple
cnmes — When nmn ofTetider In convicted

f multiple crimes, thg presumptive trrm
tor the most senoun crime remninn on |m-
Po tnnt benchmark — n honchmnrk thnl
n not to he cxcoeded without good reason.
Neverthelenp, the appropnate focus Is no
longer on tho narrow |snue of public dan-
ger, hut rather on whether a composite
sentence exceeding the presumptive term
In warranted under tlio totality of the cir*
cumninnces. Farmer v. Stnte, 746 P.2d
1300 (Alnnkn Ct. App. 1087).

A comgosne sentence of five yenrs with
two yenr suspended imposed upon n first
feloly offender upon conviction of two
counts of hurglnry In the second degree,
one count of The |%J the second dedree,
nnd ond count ?tthetln th third dedree,
Wns.No ?xcesn ve, whero defendant's con-
viction of two ngpnmt* burglaries nnd rg
lated thefts, nnd Ms adm|s ion of two a
d|t|ona| burglaries nnd reln”.cd (hefia, Jus-
tified ort‘:]ret}ter s?nlfncc hnn Would
convictlo solated burglnyy ond
theft. C omegxn v, Snto T477°P.2d 664
(Alnskn C g

Delegatmn f aut onty to Impose
COﬂdI‘IOﬂ? The sentencing court maY
not dclegnle ||s authority to imponc cond
tions of prolintion which nro” tho func-
Hon%e%quIentn Incarceration, such no

nbl Die recommendation of n
IocnI councd on nicuhntism that detendnnt

serve 30 days In n residential alent
treatment ¢ nal Hester v, St
P.2d 217 (Alnakn_Ct. App. 10893l
|ncronseofncntance upon ;>p
Whero the trinl court did nol sm
dnnt under Appelinta Rule 216( )thnl
sentence could ba increased I he
pcnled, the court hnd no authority to h
[’0“9 n sentence wh|ch was greater th:
he sentence which n threeJudde pnr
had Imposed. James v. Sinte, 764 P
1336 (Alaska Ct. App. 88)
App||ed n Schwlng v Stnte, GSSP
1 (Alnskn _C (%J 1961); O
ate, 083 P2 d Alnska Ctd Af

8
ns)kat App. 86'
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IL COMPUTATION OF TERM.

Computation of term statute nltou
control even when n sentence dues n
opedficnlly prowdo for %wm(% credit f
|mF s(erved Inck v. Stn 9 P.2d Pt

|e|§rrnlnadon of cred|t for tin
serve '[[ rornct| gtor
solvg credit for ||me se ve is nl the se
Iencm%lhearm ﬁ lha trinl court shou

Identif eriods of time f

uigh T o 2l grm
kcate d?’& 8{) nskn % ,Ep
Pr vision In tormal udgment. —
order lo prevent problems arising win
ﬁnte]gco |s served outSJde AInskn Judg:
Include n rowsmn %rantm cre
for ime served In the for i men
[l)éncl v. Stnlc. 569 P.2d 804 (Alnnl
Although credit for lime nlrendy scrvi
In pnson is nwnrded nutomnlicnlly |
ntnlute, nnd . nol dependent or. Il

Judg s'staling tlir.| credit should be give
udgment forms should expressly “stn



Aiaska Siai 111Kt § la.nrl02r

Sec, 12.00,0%0. linforcingjiulgnwnt to/my money. Iktepenleil, $ 21
ch 100 SLA 1078. Fur present rovisions, see AS 12.00.020(1), AS
12.60.030(8), ) nml AS 12.66.061.1

Sec. 12.55.022. Victim impact statement. Ahport of the prcsen-
tenco report prepared on encli felony offender, the probation officer
shatl,l prepare n victim impactstatement reportinf; the following infor-
mation:

(1) the financial, emotional, and medical effects of lhe offense on
tho ‘victim;

(2) the need of the victim for reatitulion; and
1g(gi)nny other information required by the court. (5 1ch 151 SLA

Cron* reference*. — Knr efTcd nflljin -~ IM, SI.A 1SHI In (lie Temporary nml Spo-
nrctinn nn” (Jr. 1t 32011121, *00 1 12, fit. rial’ Arlic

Sec. 12.55.023. Participation hy victim in sentencing, (a) Ifn
victim requests, the prosecuting attorney shall provide tlio victim,
before the sentencing hearing, with ncopy of the following portions of
the presenlence report:

(1) the summary of llie offense prepared hy the Department of Cor-
rections;

(2) the defendant's version of the offense;
(3) all statements and summaries of statements oT the victim; nnd
(1) the sentence recommendation of the Department of Corrections.
(b) A victim mny submit to Die sentencing court n written state-
ment that the victim believes is relevant to the sentencing decision.
(8 -1 ch 5J SLA 1989)

Sec. 12.55.025. Sentencing procedures, (a) When imposing n
senlence for conviction of a felony offense or n sentence of imprison-
ment exceeding 90 days or upon nconviction ofa violation of AS 04, a
regulation adopted under AS 04, or an ordinance adopted in confor-
mity with AS 04.21.010, llie court ahull prepare, as a port of the
record, n sentencing report llioL includes tho following:

(D a verbatim record of tho sentencing hearing and any other in-
courl sentencing procedures;

(2) findings on material issues of fact and on factual questions re-
quired to be determined as o prerequisite lo the selection of llie sen-
tence imposed:

(3) a clear statement of the terms of the nenlence imposed;

(4) any recommendations as lo the place af confinement or the man-
ner of treatment; and

(5) in the case of n conviction for n felony offense, information ns-
nenniug
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(A) tho financial, emotional, nnd medical effects of the aUonse on
tho victim;

(11) tlic need of the victim for restitution; and

(C) any other information required by the courl.

(h)  The sentencing report required under (n) of this section shall be
furnished within 30 days after imposition of sentence lo the Depart-
mentof Law, the defendant, the Department of Corrections, tho stale
Hoard ofPurole if the defendant will be eligible Tor pnrole, nnd lo the
Alcoholic Beverage Control Board if tho defendnnt is to he sentenced
for a conviction ofa violation of AS 04, a regulation adopted under AS
04, or nn ordinance adopted under AS 04.21.010.

(c) Except an provided in (d) nnd (e) of this section, when a defen-
dant in sentenced to imprisonment, tho term of confinement com-
mences on the date of imposition of sentence. A defendnnt aluill re-
ceive credit for time spent in custody pending trinl, sentencing, or
npponl, if tlio detention wan in connection with tho ofTcnnn for which
sentonco was imposed. A defendant may not receive credit for more
than the actual time spent in custody pending trinl, sentencing, or
appeal. The time during which a defendant is voluntarily absent from
official detention nfler tho defendant hns been sentenced may not he
credited toward service of the sentence.

(d) A sentence ofimprisonmentshall be stayed if on appeal is taken
nnd the dcfondnnt is admitted to bail. 'f nn appeal is taken and lhe
defendant is not admitted to bnil, the Department of Corrections nhnll
designate tho facility in which tho defendnnt shall be detained pend-
ing appeal or admission to bnil.

(e) Exceptas provided in (g) nnd (h) of this section, if the defendant
hns been convicted of two or more crimen, sentences of imprisonment
shall run consecutively. If the defendant is imprisoned upon n previ-
ous judgment of conviction for a crime, the judgment shall provide
Hint the imprisonment commences nt the expiration of the term im-
posed by the previous judgment.

(0 A sentence that the defendant pay money, either n6 a fine or in
restitution or both, constitutes n lien in the snrno manner ns ajudg-
ment for money entered in n civil action. Nothing in Ib i section limits
the authority of the courl lo otherwise enforce pnyment of a fine or
restitution.

() Iftho defendant has been convicted of two or more crimes before
the judgment on either hns been entered, nny sentences of imprison-
ment mny run concurrently if

(1) the crimes violate similar societal interests;

(2) the crimes nre part of n single, continuous criminal episode;

(3) there was nol nsubstantial change in Die objective oT the crimi-
nnl episode, including a clinngo in the parlies to tho crime, the prop-
erly or typo of proporty right offended, or tho persons offended;

93
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would be entitled tn_brin% n eenlenre '1»*
pent upon tlio :mponition Uf 1o nuepcitilctl
ortion of tlio eciilence. Tnxmk v Sinto,
60 1%2.1 788 (Alnnkn CI, App IIIIWI.
In cvolunting whether n pmlinlly nun-
pnntlod nontonco for n fimt rolon.y olfojn]oi-
in In oxcenn of (lie pronuinptivo’ nnnloiiro
wlilcli o nccond telony olTondor would >
coivo, Iho reviewing coin | nlinuld citltn|dnr
only timt portion Pf tlio nontfnco W|pC|I
iniponnn n Benod 0 |n?nronrnt<ou. Tnxruk
v.'SInto, 660 P.2d 7Bt (Alnnkn CI. App

imi. . .
rT(/\/lhere ||0_fongnn| wnn n f||nl-f0|nnry of-
fender convicted ol n clnnn U felony, nrxunl
nliuno of n minor, nmJ, im| the dnfendnnl
linen nuliject tn preniimptivp noutenoinp,
the ejrcuinntnnces would linve lioon midi-
elnntlv extrnoidinnry tn wnrrant n-nuh-
ntnntinl InciVnee In” the _nprﬁJIJ,anIe ro-
nmnptivn term, the enng ipinliliod nn nu
exceliliniinl ruin under Aiinlin v. Stole, 027
[2d ;1_5_7 IgAmnkn cx. App, _15&1111; nmi the
[inpor.itinn of n nenlence” hi exconn of tho
four-yonr prenumptlve term for neennd of-
fender* did not vjninto the Austin rule.
Sktepich v. Snte, 740 P.2d 901) (Alnnkn
Ct, Ar%l 1907). o ,
Although the Judﬁe indimton Hint n
lengthy nenloucc™ "ifl nerve llie .nenleue-
lug gonin of genrm! dntorronro nnd emu-
immity coiidainnnlimi, tlieno gonln mnnot,
in themirelven, nup?uﬂ thn imponition of n
mnxinum tO-y?nr erm for nlim| offender
convicted of n'clnn Il tnlony, nuch nn nr,
uni nnnnult of n minor. Sktépich v. Stole,
743\/I'.Jd d90?1 (dAIn?kn_t%I. p?p >19E]§_71.
ere derendnnt with ng pir>r fidg
convrct‘nnn wnn convicted n?tuee coqhgg
of nexunl nnnnult in the Hint degree, nn

unchneniHed felony, nml one courit of At-

tempted nexunl nrinnult lu the firnt degtee,
ncinnn A felony, the innnj nepnmte ‘inci-

ileiiln nf nexunl nnnnult, defendniil'n multj-
ple_viclimn, hi* u*e of n dnngeroun llintrl]-
niriit, nnd hin W||||_n(t;ne_nn tn "Jurn hin
virlimn with ihnt hintruilient, entnhlinhed
Hint lie wnn n nrhcul_nrlY rInn?crmm of-
fender who hnd to he inolnted for n nidi-
elnntin| period of time to protect tho pub-
I[%, nml t e_tc'$rrllgnn|to,pgn|"enc%|mpend otf
07 yenm wi enr e(lded wnn no
cle%ny nunlnkon.y t|o.dnw1\;. S?nle, 739
["2d Inn 1(Alnnkn Ct APP’ 1_997r).

LA telony offender’ll prior record nf
iilindrmonunr Conviction*, even If exten-
sive. ilnen not rpinltfy nn nn exirtmrdiunry
rirnim.niniire. wnrmi ting Imposition of n
term exceeding the nccond offender pro-
oumptive. Heynoldn v. Stnte, 73G [.2d
1151 tAlnnkn®ci. App. 1987).

Where the drfomlnut, n flrnl feIonY of,
fender, wnn convicted of one count of theft
in Ihe neroml degree nml three ruijtn of
fm?ejy In"the necrmd degree, nlie nhould
nnllinve rereiveil n totnl nenlence, Includ-
Ing consecutive Increments, morn eevcre
thnn Hie presumptive term entsblinhed for
n lliiid felony orfender, where there wn*
nothing In tin- record to nijggenl limt n
composite sentence nr imprisonment, in-
cluding nil consecutive increments,
grenler thnn this presumptive term wns
needed to deter the defendnnt. Young v.
Signltg 702 1'2d 197 (Alnskn Ct. App.

entence It. ncrortl with Austin rule.
—Flrsl felony oltender'e senlenco of Tour
yenis imprisonment, with three yenr* sus-
FendedJ wns siilininnlinlly more lenjent
hnn llie two-venr presumiptive lerm limt
would hnve heen inllcoblo to. n second
feIonY offender, nnd llioroforo did nol vio-
Into the Austin rule, Long v. Stnte, TIV.
[*21 1099 (Alnskn CI. App. 19B9).

See. 12.55.135. Sentenced of imprisonment for iniRtlomonnorn.
(n) A defendnnt convicted of ncinss A misdemeanor mny he nentnnced
to n dofinito lerm of imprisonment of not more tlinn one yenr.

(b) A defendnnt convicted of n clnns 11 miRtlcmennor mny bo sen-
lencod to n definite term of imprintmmenl <rnot moro thnn 90 dnyn
tmless otherwise specified in the provision of Inw defining the offense.

(c) A defendnnt conviclpd of it: sntill in the fourth degree committed
In violnlion of the provisions of nn order inmtcil under AS 25.35.010 or
25.35.020 elinll 1>e sentenced lo n minimum lerm of imprisonment of

20 days.

y . -
(d) A defendant convicted oT nssnult in llie fourth degree upon a
uniformed nr otherwise clenrly identified pence officer, fire fighter,
correctional officer, emergency medical technician, paramedic, mnbu-
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litnce nttondnol, or oilier emergency responder who wnn engng
tlic performance of oificinl duties at the tiino of the nnnnult sin
nenlenced to n minimum term of imprisonment oT 30 dnys.

(e)  The execution ora sentence under (c) or (d) of this section
not be suspended nnd probntion or pnrole mny not be grnntcd unt
minimum term of imprisonment hns been served. Imposition nfn
lence under (c)or (d) oflitis Bection mny not be suspended, except
condition Hint the defendnnt bo imprlHonod for no less thnn the* t
inum term of Imprisonment provided itt (c) or (d) of thin section
the minimum sentence provided for in (c) or (d) of thin section mn.
tie otherwise reduced. (5 12 cli ICG SLA 1978; nm § 2 clt 139
1980; nm § 22 ch 59 SLA 1982; nm § 13 cli GI SLA 1982; nm § f
143 SLA 1982; nm 85 4, 5 ch 92 SLA 1983)

NOTF.B TO DECISIONS

Conntltutionnlity nf gresump*tw_el pended nperotor'n llconnc_wnn pffi
nontencmg provision®. — sec note* tin- whern Iim defendnnt lind Five prior
der sumo endmgi AS 1210.125. Nell v. Ing while Infoxlcnted conviction® n
Stnlc. 042 P2d “1301 (Alnnkn Ct. App. fenst four prior driving wilh nungen_d_
1982). .. cenne conviction* nnd wn* on pro nli

Maximum _nenlence for Joyriding  nprior driving while Intnxicnled nnd
Justified. m The district cour Ju Pe wnn |ng with eunpended [lcennc convli

not clenrly mintnken In chnraclerzln? N Witt v. Shnle, 692 P.2d 976 (Alnsk.
defendnnt'n« n wornt offender, nnd In Tm- App, 1984).

Posmg tho mnximum nenttmee of ono yonr &nsecutive nontencing hy <t
for third-degrco criminni mlnchlorgoynd- court permloslblo undor former

ing). lleepllo the limited period nftime In  — He*
Al Gndnnt e e o 1508, ke i el A8 408

erine” lim defendnnt™ record, coupled Applied In Qplrosky v, Sinle, 726
with tho eepedolly enriou* nnlure of tlio 1087 {Alnnkn CI. App. 1980): Purcel
pnrtlculnr Joyridirig offenncs, l.e., thnt It le " 7G5 P.2d 1ff (Alnnkn' Ct.
wn* committed In“order to perpolrnle n 5%3 .
felony, Juelinc* tho eentcnce  Imposed. Cited In Low v. Snto. 024 P.2il
Plnnt v, Stnlc. 724 P.2d 630 (Alnekn Ct. gA'”Sk" 1981): Kelly v, Stnlc, 603
Ap. 1986). . 67 (Alnakn 'Ct. Aygg. 1963 St
entence uphold. — Compogitc sen- Wnnlken, 749 P.2d 1300 (Alnnkn Ct. .
tence of 24 monlhn wllh *Ix month* su*- 1988):" Smith v. Stnte, 700 P.2d
Bonded for refund to nuhmlt fo o clicmlcnl  (Alnnkn CI. App. 1988); Stewnrt v. SI
renth lent nnd for driving with n-mm- 703°P.2d 010" (Alnnkn"Cl.”App. 198F

L 9330] 12.56.140. Sentences for violatio;). [Repented, 23 ch 59 S

Soc. 12.55.145. Prior convictions, (n) For purposes of consid
ing prior convictions in imposing sentence under AS 12.55.125t
(d)(1), (d)(2), (e)(1), (e)(2), or (i)

(1) nopriorconviction mny notbe coneidered if n period of 10 or m<
yenrn linn elapsed between the dnte of the defendnnt's uncondilior
discharge on tlio immedinloly preceding offense nnd commission of t

present offense unless the prior conviction wns for nn uncinssified
class A felony;

159
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Imth rulild [i? n|_'|m|n_.-|g/ i-MMnib-i-d m
priot convirloiM® in ntry Subsngmml rum
{(Innvicllon _brm? n?pcnlrd__. -- Aran-
viction v_v_U|r_tI|r nttcminut cniintiliiliniinl
n_nfr%_unru_ in sulliripitt fi*r pwpnnps *f
picstimptivp nriitrnriMfl pven though on
nkpcnl. Wiighl v. 5Intr,” 555 N2il" 1225
(Alnnkn CI “App. 1903) .
_Wham I<itnl_Srutenrp rijfi'lvp») py liml
nirmplcr excnciln |cr-omp||vnF|U|Ip||rp for
Pfemul nffatiriiu [m| I;])pnwl of nclun” i«n-
Pnpomnrnl In'suhMnntinfty [i*sn, nuHi rum-
on?r meet* rnpiimnnn ﬂfAu 'm v
Sinfo. 027 VM 007 ?Ahm nC AEF
UR1L of p fmh"Innlintly more (nvonibin
sentence for fiinl offender; where, how-
ever, imtunl period of ‘inipririnnnieitt
equnin or rxcrrdn presumptive term for
second offender. nggrnvnling fnclorn or ex
.Irno_rdan _clrcnp Inncrn Arc, n_«‘uhlo
justify ndcfitionnl lime even it il In nun-
onded. Jrorenolf v. Sinlo. Rffl N2d 1350
FAInnkn Ct. App 1903) .

In" pronocutinn  for m|ﬁ|nry nnd nt-
lomptrd sexunl nnnnntl. where” defendant
hnd " long iccotd of mindoincnnor offennon
coiiniFling of npproximnlolv 32 convirlinnn
in the In nme%eprn, including three con-
victionn Tor nnnAult, nuinrrotin convictions
for illnorderly conduct, nnd numoroun
theff-relnled offenses. the enne wnn nn ox-
crptionnl one where n fust felony ofTcnder
could be given n nenlence in oxers* of pro-
numplive'nrnlrncr for nccond offender, hut
did not Juntn‘g imposition of consecutive
sentences totalling In_rxcosn of 11 yenm.
[Innnen v. Sinle. 557 P 21552 (Alnnkn Ct.
Ap/g 19031 .

djustment of presumptive sen-
tenro. — Where n m_mndnnqhtor mrl n
first-degree nnnnult m|ﬁ|nn_te rom hlentl-
ml reckless conduct, the oilginn| leginin-
tive Intent clenrly establishes thnt™It In
thT presumane sentence im nnnnult
rnlher thnn the presumptive nenlence for
mnnninughler Ihnt shguld i nd!(unlod
New V. Stnte, 714 P 2d 3711 (Alnnkn Ct

A 5).

pl\ﬁné?f?c%tlmi of presumptive Inin.
— 'the ﬁr sumptive Inin ‘imposed h
pnrnﬁrnp ell't), nml hy extension. pnin-
%tn dES, nre ruhjefl to_modilirnlinu
rrnen of nggrnvnling or ||_||t|qnl|u fnc-
lornos well nn_ﬁossmle telminlo n Hitee-
Jud%e pnuel like nil_other gtenumpnve
sentences, Ktlwin v, Sinle, 752 P 2d" 199
(Aloskn Cl A?Ip 19001,

Deviation Tro P_nmn_mfptl n nert,
loners. — In nrnleurliig pinrordings In-
vo_l\_/m%_ nllegnliunn of ag%ravatmg ond
milignting cliruumtnncon. the provisions

Aiaska Siaiitirs
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| AS 12 55 155{11 legoiir the pnrly peek-
ing lo eslnhlidt n fnclor (0 hpor "n"donl
hutden of proving. to the courl hy clenr
nml convincing evidence Ihe existénce of
the alleqe,d nclor, nml. provnlm%, lhe
cmirt willi suflirienl rensons to justify n
conclusion, by rirnr nml convincing évi-
dence, thnl the fnctor warrant* deviation
liwui the ntnintnrily prescribed ptc.suinp-
live sentence, *lunéhy v. Sinle, 541 P Vd
023 (Alnnkn ‘C1.”App, 1902), modified_on
oilier grounds nnd nff*d on roheoring. 555
P2d 3(Alnskn Cl Aﬁ' 1903). .
Sentence wrs lllegni ‘where lilnl

judge gnve Iron [hnn presumptive sen-

Imire without finding nng mltlgntln%
fnctors. Sinte v. LnParte, 572 P.2d 45
(Alnskn CI. App. 1983).

Nature of crime chnrged In fnctor. —
In order lo ?etermme [Im” realistic _Imﬁ)_ncl
thnl proofof nn ng?rnvntmg or mmqn in
circumr.tnncr should hnve ‘on annulmen
of n presumptive. sentence in nny given
cnee, It In essential to consider not only
lhe specific conducl constituting the ag-

ravatm? or m|||9_nt|ng fnclor. but nlso

e nature nf the cfime chnrged. Juneby v.
Sinte. Oft P 2d 023 (Alnekn Ct. Ap#).
1902), modified on_other grouudn nnd nlfd
on rehearing, G55 P.2d”30 (Alnnkn Cl.
Apg) 1903), )

rmnension of firenrm. — Where nn
accomplice furnishes n firenrm to hin prin-
cipal In aider to old nnd nbet n sexunl ns-
nnult, the trinl courl mny properly find
thnl the nccompltca Rossessed n firenrm
fornﬁ)urposes ?f he enhnnced presumptive
erm. Howell v. Stnte. 720" P.2d 1220
Alnnkn t1~App. 1905). )

Condugt knowmgg/ directed  nl
pence nfflrcr. — Hy réquiring thnt thn
defendant's conduct” be “knowingly cli-
|?r|ed." subsection gew] clenrly contem-
Pates n conscious aiminhg or quiding of
he prohibited conduct “nt nn officer.
Re”nﬂlgbl'gsmte' 701 P.2d 959 (Alnnkn CI.

F')Elle question uf whether the dgfendant‘s
conduct wnn '_‘knowmgl}/ directed” nl n po-
lice ollicer picr-rin 1 incUinl Issue to ho
independently determined hy the sentenc-
ing court, hnnrd on the specific circum-
stance™ nf ench cnee; the stnte benm [ho
burden of piuvitig lm Issue beyond n ren-
sonnhle doubt Delinrlv. Sinle, 701 P.2d
959 (Alnskn_CI. App. 1909). .

To meet itn burden under nuhrcclion

»(3%, the stnte need nnl establish thn] thn
lefendant ruled willi nny particular gbjec-
tive in Poal in mind, N this rrgntd, lim
statute fines not require the ntntc lo prove

iy

rnaaamatffmmrm

812.50.125 Coup: of Crim

ngcrmc intent, Dellnrl v, Sinle, 781 I'.2d
889 |Alnnkn CI. APp. 1881)),

ReMlonren fur [Irxt-degreo nexunl r
nnult (clnnn A fnlon,?/) under forn;. r
law nliould roughly foil Inin three cnti-i ¢
rien: (1) llie monl” mitigated, 80 dnYn lu
three yenrn; (2) lyplenl conduct, Thf-0
yearn |t nix yenrn: nnd (3) nggrnvnted ctn-
duct, «lx 0venrn In 2 Xenrn. Sinte V.
|£I8r|*nlk|cy, 81 \2d 301 (Alnnkn CI. App.

inding required fur cuiinecullvo
neulorice exceedmgi.rennmpllve term
for nIn?In count—"An nfllrmallve find-
mg by Tho nnntencing court llinl confine-
ment of the defendnnt for the a?gregate
period of n connecullvo_ennlenco, T nécen-
nnry to protect the Publlc Inrequired In nil
ennin where Impnnitinn of conneculivo pro-
numptlvn Inrin W?U|d renull In nn ag%re-
?ate nentencn thnl exceedn Ihe prentmp-
Ivo term for n ninglo count, f.nequcment
v. Snle, 011 P.2d 800 (Alnnkn Cl. AE%)
1882), Son ‘nino Fricdherg v, Sinln, BO3
P.24 668 (Alnnkn Ct. App. 1983).

Sinle nentencn connecullvo “lo fed-
eral nenlence. — When n ntnto nentencn
In Irnponed connccutlvely lo n federnl lerm
of linpringnmenl, tho combined length or
[uenreernilon muni bo connldercd In deter-
mining whether thn nenlenco Impnned hy
the ninlo court In exteasivo. Wlllinmn v.
81|8n|8e, 769 P.2d 676 (Alnnkn Ct. App.

copo of reviow. — See nolen under
hendjng "Review of ;7)rennm IIchg Im-
goned nonloncen,” AS 17.,66.120, Jun r)Ayv,
Inle, O1l P.2d 823 (Alnnkn CI. Hp
1082), modified on other grouudn nnd nfTd
on rehonring, 006 P.2d730 (Alnnkn CI,
App. 1033).

Juntlflc
ruin. —
(lrno |
bntion rnvoenlinn nontencing, wnn eon-
viclod of nrnl-degreo bu glnr , dlnmdem/
conduct, two Incldentn of driv nqw o In-
toxlcoted, nnd ||r,|v|n_?_ while T
voked, Mich facin junlificd drPanuro from
tho Aunlin ruin thnl nfirnl felony offender
should recelvo n more fnvormnbld nenlence

thnn n prcnumplivo nenlence for n necond
ofTender. Wilt™v. Sinle. 726 P.2d 723

L= =3F

| depnrlure from Aunlin
horn dnfondnnl, belwenn Thn

=

Alonkn Ct. App, 1880).
( (E]r?n%tﬁutloﬁﬁl_1 pﬂcnllonn of cor-
rection of lllegni nentenee. — Correc-

tion of nn jlicgn! nenlence d?en nil imEII-
C?'T lire d?udgle eoparfiﬁ (inuncn of the
ninlo nnd fedcrni connlilutionn, or deny

llie beneliclnry r(dnn llegni n-ulenco nuli-
ce

ninnlive or procedurnl due procens. Stnlo

of bin Inilinl nnnlonelng nnd hin pro-

ccnne re-

inal Pwiceiiuiie S 12.55.1!

v. Price, 716 P.2d 1183 (Alnnkn Cl. A;
1980).

[I. Flrnl-Offcndern.

Nurmnlly n firnl offender nhnnld i
celvo nmore fnvornblo penlence Ifl
lhe prcnumplivo nenlence for n nccond
fender. Aunlin v. Sinle, 027 P.2d |l
(Alnnkn CI. Apﬁ). 18%1).

Since (Irnl-felnny nifendern me nol n,
Ject o_presumptive nontencing, the |
vined Criminnl® Code'n prvinimin di |

Irrclly offeet their nontencTn; lull Hi
elony olfendcrn munt he neninnred lo -
[hnn’lhe prenumpllve term for n neeoi
felony ofrender, “except _In exceplini
(emlenk Srg;thAv. Sllgngl? 739 P2d If

nnkn Cl. App. .

Where defcrm]nnl wn?w conyicted of
Jur¥, n cinnn D felony, nn n firn| offen
In thn nbnnncnofngygrnvnlmg nclorn.
ehould recnIVf n nenlence nubninnlin
more favornble Thnr The four-){enr n
numplive nenlenco for n nccond Telony
fonder, nnd n nenlence of flneo yenrn w
twg nnd ong-hnlf yenm nunpendril clen
nnlinfion thin requlremenl.” Enmnilkn
51|3r13|? 7d0 P.2d "dCG (Alnnkn CI. A

Sentence for flrnl-imo offender
exrenn of prcnumplivo nenlence
nccond or Ifdrd offendern. — tinunll
penlcnce for n firnt felony offender wh
in In exconn of Ihe prenumplive nenlc
for n second felony ?_ﬁender inunl hg Ju
Red either bY npeclic nggrnvnting incl
under Iho criminnl code, or elnn hy ngp
vnlmg_ fnclorn which would qualify m
Irnardinnry  clrcuinntnncen ™ under
12.6B.1C6 nnd would Junllty n repent
feﬂdor receivin nr\ enhnEc d neninlice
n llirenJud ?p nel. Nenknk v, Sinte, |
P.2d 668 (Alnnkn Ct. Anpp.l .

Impnrljlon of rr] neplenco for fnnl-}l
Clnnn” A tlony nffondern In excenn o
Frcnu_mph\fo rienlence fnr nccond ?fand
n peri-iinnfhle only In exceptional clrci
ntraueeq, which mn bedet_ermlnefi by r
nidernlinn of the n grnvntmg nclorn n|
Iflcd In AS 12.66.166 nr_cnnnldcrntiur
nny ndrlitlonnl, unnpecified nggrnvnl
fnclorn thnl would eonnl'lule “éxtrnoi
nnr)( clreumntnncen under AS 1266.1
Peelook v, Stnlo,_ 066 P.2d 1HOB ng

t ARF. 1982): Flink v. Stole, GP3 P
720;1 nnkn Ct A(ﬂ}t) 186*1%.

If n nunpended portion of A eenlonce
n lirnl felony offender In_ Inter |mPn?_
thun enuning'thn period nfiilenrcernilol,
exceed |hc prenumplive nenlence far ni
ond felony oftender, llie fnil otfen

157
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In nnlrr In mi)ut*,* (lull o nw_will In*
cnrrinl_owl. nml llinl jmlicinl m'Rlipenco
Wil mil rrnull in ilirgmmin nml wnoipml
nriitrncIMR, Tlie* w*snimrc* linpnned upan »ir-
(JV|u|m|t wnn Iwbl illcpnl Stl* v Fiire

16 I'2d Tin.I"[Alnnkn" CI.”App. lIBfil.”
. PItrSIMIM IVK SRN'TKNCIN(J.
A In (Innrrl.

Conntllulloiinlily nf prentimpllvr
Ronlniirlufr pravhiniin. — Thn prnnumg-
livn n<7||tcue|ng proviniotii, AS 12.BH 125
— 12.55.170, do nol conflic| wllh_Alnnkn
Count,, nrl. 1. $ 12 bnenwne llie Infiiplninr<*
hnn. llie nuthority lo renmmnlily rrnlricl
jiifiticinl riincretinh. in order lo ntcomplinh
llie gnnl of cliliiiiinlitig widuntificd " o»n-
Inunnﬁ\dmpnnl . Noll*v, Sinle, G2 I*.2d
1101 fAlnnkn Ct 1982,

"Min pren,umthe ni‘nlencinj? pinvininiia
contained in AS 1255 125 — "12.55.175
me lint nn_micnwnlitulinnnl vinlnliim of
lite nrpnrnlinn of inern dnctilne »r_ nf
Alnnkn Comd , nrl 1V, 5 1 n?n h'giftitilivn
infringement on llie power nf the judiriniy
In nenlence on Im Iwinin nf lljie pnitim Int
fncle nf llie enne nml the nnluig of n pnilic-
lilnr ofTemler hecmmn nllinnigli- [lie pro*
numpllve rrnlendng piniwten do llinll llie
dincrellon nf n'Judge in imponing n nen-
lence, the% do nnl™fnrrcinno nenléncen of
lenn Ipnn e prenumplive npnirnre or Ihe
Ponnlnl@y nf f)lacmk;/l N pernon on prohn*
inn. Nell*v. Sinle. (M2 I"2d 1151 (Alnnkn
Cl. App, 1982). .

_The "20-yrnr ininiintini nenlence for
fitnl-lrgree” inuider riogn npl cotinlilulc
cruel nnd unwnwnl pwtiinhuienl in violn-
lion of 512, nr| 1, nf Ihn ninlo connlitw-
(n*j, nnd U.S. Omul. nmrm]. ft, nor doen
it de})nve Fe[emln_nt nwiminnlive, due

f

r0ce/0 m f olnrlion of 1

Enwnoi?| vqo nIJon o%”% rlmnt _,Iemend
Alnekn ConntiUition. Mnrlin v. Sinle. 551
P 2d 512 (Alnnkn_CI" App. 19891). cert de-
nied. S10R |
rni?nAmM nf whether n é)ernon
n nl fel-
y offender for purponen uf_npplyln(r; the
rumplive nenlennni {Jruvmmnn_o thin
S 12 55. M5 nml 12 55.1 55(5 71 nnd @

uelry v Sintn, (M1 P.2d 829 (Alnnkn

r
»m rélienrinn, 555 1"7d “10° [Ahoikn
App 19H1)

n
|

e

ml of lan mmpnmMo provinionn in” Ihe
155(U. . mi. UMS CI 1001,79 1.

A %d 23 1).

Uele I
n Onecoud, [hinl, or nithne(ju
eelion_In governed h hle myinionn T
P . 902g tnndU'md on olhcr giowmin nml
t

OS >=—X
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Pm pone of prenumplive nenleiieing.

‘Ihe f)r_enum,phv,,e, nentencing frmne,
work rnniniuell in tiiin nuclinn N diiectcd
nt n innie Inminiiteninl gont Ihnn nimple
«enlrnce imhnnrejuenl end iln npidicnlinn
lo neecnml or nuhflequenl felony nn>mlcr
wnn viewed hy The legininimn no n mennn
nf n,rh|ev!n_P long term um_formm( nnd
p|rd|c|nh|||Fy in The nenloncing of lepent
nIIrmLern rX v. Slnle, 5557 P2« 759
(Alnnkn Cl' App 19HI)_ ]

Tim putpnoe uf applying re_numthe
neiilenriiig lo n eecnm| or dwhnripipnt fel-
ony olfemler under lliin_neelion cnnr.nt
pmperl;;1 lie eipmted with Ihe fugpose
nerved hy lim prvinjonn of AS 12.05.155
relntiug lo enhnnceiuent of prenumplive
piwilnncen upon _proof of npccifled ndgg]rn-
vnling fnclor Fry v. Sinte, 555 P 2d 759
(Alnnkn Cl._ App. .

Itefleeiluil of legininltyn Intenl., —
The prenumplive ngutencing provinigun
rnntnined in thin neelion nnd AS 12.55.155
lellecl (lie legir.Inlure’n Intent to nnnure
piedielnhilily nnd uniformity in nentenc-
ing _h)r lim line nf fixed nnd relatlvelY In-
flexible r.eiilenrr.n, r-Inlulorlly proncribed,
for petflonn convicted of necdnd or nubnc-
(Hrul felony oirennen. Juneby v. Stole,
(M1 P.2d 521 (Alnnkn Ct. ApP. 1952), mod-
ified on nlher grouudn nml niFd on rohcnr-
mgr._ 555 P,2d 15 (Alnnkn Ct. Ar%) 1983&.

im legislature” clenrly intended Hint
nnyiiim who lined n dnugérmm mn_lrum%nt
—"nny kind of wenpou — ehouhl lie linblo
for 1im nggiovnlp.l ofreimn of rohhery In
the Hint dep.ice: heynnd thnl, il inlemled
[hnt offendein who Used firenrmn — n Pnr-
liciilnily dnngeroun nuhcnlegory of (Inn-
geioun “inntrumenl — nhould further lie
nubjerl lo nn enhnnced é)renumphve term.
lhukn v. Snte. 705 P.2d 1190 (Alnnkn CI.
Ap1p 1985). _

he iirenumptlvn nenlourltig. nlryc-
ure Ininnn ||Iuw/, nml |t mun|| m fgl-
owgd when 1l npplicn. Kelly v, .Slnlo, 051
P.2d 957 (Al.mkn Cl App. 1981).

The pipmiutplive lerm for n flint-felony
olfemler ‘convicted of n cinnn A felony in
[%e\,/endylen_rn. Thehefore lim Judge wnri re-
[fuired’lo Impose llm neyon-yenr” piunump-
live n_i‘_d?eiicg uﬁﬁenn he foun_)(li ogé)rnvotirPg
ot m|I|?n||n% fnclorn. linnliugn™v. Slnle,
715 P2d 1157 (Alnnkn Ct 87),

Tim prenumplive lernm net out 'In
(hIP neelhm wore intended nn appro-
gr nle fur,uuﬁumtlon_m mont cnnen, With-
out. nignificnpl upwnid or downwnrd nd-
imiim*nl _luimliy v. Sinle, 511 P.2d 021
Alnnkn Ct App.” 1982), modified oil ollmr

ind

§ 12.55.120 Cour or Ciiim

ground.l nnd nf*d on rehenring, 666 1'.2d
0 _(Alnnkn Ct. AJ)rE IIQFlﬂ.

Prior conviction wlifch In nnrennnry
element of present offonno, — Sultnec-
tlon (e|(‘|| of thin nectlon, when rood In
cniounclion wilh A3 12.65.M0UId) nnd
AS 12.65,13_5%71 mnkon no oxceplion for
ennm In wliirll Tho prior conviction rolled
upon Tor npplicntlon nf pronuinplivo non-
trndng io ninn n necoonnr){ element of the

reoent olfenne. Pry' v-Sinto, 055 P.2d 7K9
Alnokn Ct. App. "19B3). ,

AS 12 65.15 [%) doen not purport lo deni
with llmUntlono on |he npplicnhlllly of
preoumplive oentonclng under this eoCllon
nnd doeo not preclude tho une nfn prior
conviction lo invoke presumptive sentenc-
ing undor thin neelion when Hint ?n_or
conviction_In n noceennry element of lire

tcoenl olTonne. Fry v. Stnte, CGG P.2d 789
FAInnkn Cl. App. 1983).

lii prooacullon for cncnpo in the necond
degree, |l wnn nol error to sentence nppel-
InfAt nn n necond felony offender nnd to im-

one n prcnum?ln_/o nenlenco_on ground
hnt ovidnnen of hin ciin|UieniFiil on prior
rdony ofTennen wnn uoed lo prove nn ele-
ment of cnenpe chnrgo, 1.e., thnl nppelinnt
nl lime of enenpe, wnn In "n correclinnn
fnclllly while under officinl delentlon."
Dell v. Sinle, G58 T.2d 787 (Alnnkn Cl.
App. 19 3t]ri -

Une ot the nnme conviction In prove n
prior conviction undor AS 11.01.200(n)(I)
m well mn o tri 9er nﬁpllcntlon of pro-
nmnptivo. n-nlen ng In" nol Improper.
Qilhrontli v, Sinte, 608 P.2d 1SGd (Alnnka
Ct. App. 1983)1. .

Whoro AS 12,65.145(d)(1) prohibijted
conelrlerntlon of prior conviction* for
purponen of rendering dofendnnt n eocond
olTender or third offénder undor this noc-
lign, nn_ﬁi_whero dofondnnl W?n not other-
wine nluhect t(f n rnnumPtvn nnr\lenco
under thi Heclnn, ire prio rrléldnn ncﬁe
mny neverthelnnn bn connltlered nn conntl-
Iut|nP nn "exceptlonn| enno"J|tnllf¥Ing Im-
ponltion of nentoncn In-excenn of 1ho™ pre-
sumptive nenlenco for n nocond offender.
Kognnnluk v. Stnto, GG6 P.2d 339 (Alnnkn
CtE\'/Ae%p'lfln%ﬂ'or felony copviction In too
remote in tlrﬁo lo ho c<\5/nsider_ed In dolor-
mining whether n dofendnnt in auhject to
the prenumplive sentencing ntnluten. the
conviction enn ntill bo considered for fen-
tencmg purponen; ond nubninnlin| wo?ht
enn no given b thnt conviction If thn
prnnent Clrcumntnncen Indlcnlo that tho
pilor conviction le ntill reinvent. Mnnl v,

inai, PilocF.minR 5 1255.1

Sllongtgo' G70 P.2d 708 (Alnnkn Ct. /

Fnlluro to provn prior convleth
— When npnrty hnn hnd_ Insufficient |
lo._comply with the notice renulierm
mmth 0 proof of priar copvictions or
grnvnting nnd m|||gnt|n8 fnctors, the
proFrInlo remed){ nhould normally t
continunnce of thn sentencing, proc
In?n; nnd fniluro to consider prior cri
fo prenumé)hve n-nlencing purponen
he condoned only In those éneen whero
slnle, nfler exerCising due diligence, in
nhlo to meet tho ntnlulory requircny
for proof of o prior conviction. Kell
S1t9%t30 GG3 P.2d 967 (Alnnkn Ct. /

Periods of suspended nrnlonco .
considered. — A firnl offender nhi
norinnly receive n more fnvornhle
lence thnn the prenumplive term forn
ond offender, but the supreme court
npplymg thin rule, focunen on the perlt
nctun| Incnrcerntlon, excluding nunpe
periods nf Imprisonment, no whore dr
dnnl colved only ong yenr of un
Fonded Imprisonmeént, since tho prenu
ive senlence for n second Mnny olfoi
convicted of nnsnult In the third dogri
two yonrs, hin nenlence did not vlolile
rule. Lee v. Stnto, 7G0 P.2d 1039 (Ah
Ct. App.. 1988).

Imposition of nddlllonol timo rvl
I%nue nnded. — Thn trinl com | Incky
thorlly to Impose nddlllonol timo 6
first ffen?er_whose nppllcnhin” prenu
live term le five }/enrn. In the gbnem
nny ng%rnvnlmg hctorn, even If the n
tlonnl™timo In nungonded. Connolh
%%té) 1GB P.2d 633 (Alnnkn CI. mm

One conviction must precedo
ext., — Under the 2oleln t0,"inn_ of
2.66.HG(n)(3) nnd 1 .66.166((?3, gg
gf 0no conviction rriunt precedo the !
i

Sn%e e oﬁﬁ'nW?, AR A

n

hgpe' fefendant's Ihreo nspnmto cr
nl eplnorion_occurrod In closo proxli
nd his ?onwcnons were entered ertel

1

n

tc)f tlo olfenpen hod been committed
10 nuke Ct. App. 198.11 depnr
?rom ma o?ding' in Shole v. Cnr?ngn.
P.Zd 26 (Alnnkn 19,771 only to llte ex
Imt Cnrlnon npeclficnlly required tho

viction for qno ofTenne fo bn entered
lo commission of the next offense h

annot be deemed to be a necond fe'
ffender under tills_ncclion end

C
n
0
2.66(.1 0. Slnle v. Rnntopsoff, 069 |
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tmeing. Thecr wnn no indirnlion Ilinl lim  poni'ilngniint. n lirrt nITmder far nexunl otlionvint. clpnn irconl, fnm|ly lion. nmlSontonco uphold, — See Aunlly <
i fvor mamtnJ lu violence nr RnnrMnt m| nnxunl nhune of n minor” wnx nnppnrl In iho cnimminty, nmi n firly — Stnlo, 027 P.7d 067 ?Alnnkn Ct. Apt
liimIn ol violence. w» phymcnl IUJUIV e reuiniuleil for IemnlencmR nnl 1o excred ninblo Omp|08'm0M| rocnnl; Wont v. Shnlo, 1901)P(cr|m|nn| minchint); Hoover v, Slot.
ulld from Ilie nn?nulle, nmi I piio- 25 yenm wilh live yenrn suspended, were 727 Picd 1 (Alnnkn Ct. App. 198r, 041 P:2d 1203 (Alnnkn CI. p 190"
Fonnl nml pnychutngicnl "y *nrn rmﬁ'nml there wn* pinlunged nhune 0T the Viclimn Pro ort?/ crimo. — An ontonnivo min- &nrnt dog'oo murdorg Ecker v. SInlo, 06
by Im victims weré prohfihly pniimwimi ~ Iml no Phynlml violence hnd_hern unnl In domorinor foocrd, covorlnR n pnrind of Wo P 24 G77 Alnnkn C P n. 1982) tnexu|
r)’/‘nhmn ununi in nncl cnnanI furl llinl~ coerce llm’ viclimn To pnrlmpnte |n (he yonrn nnd highlighted by four nhopliiling  rrolcninllon): Nuknp IE\ Stnte,
(Im nnonu|||vc rnmlucl wnn rppenlell nvrr nexunl nhune ||UWF|| Slnte 2d conviclionn, ind |nU|t|F|0 probnlion rOVO P.2d 216 éA nnkn Cl. Sp 9027) iblmt Ih
nn extended period uf limn, V\ﬁﬁn n ingni- 103 (Alnnkn Ct ﬁ] 10551 cntlonn, dnon nnl cnnntitulo”Tho kind of on-  gree mur er) pn e v. Stnte, 06
lentil, ngginvniing fnclor, 'ilitl mil tmlny EXUH| mliiym- Of inor, — Anenl?nce copllonnl"cn»o tha| would, wnrrnnt n_non- Alnnin €t Hp 1983) eooc%n%ieg{
Irentiu ﬂm iprminnf nn'n wuml tdfand unm willi five em nnurpendeil fur n Inficn for n fimt Wony oifondor convicted u ) qur tnt
nm m%omn n manimiMM npnti nen. Polly |nd elonY nernh* 301 nexunl nhuno nfn of 0 propoity crimo thnl oxcondn the pro-  (Alnnkn 19931 (firn tdr%tco nol
v. Sinle. 70(1 P.2d 700 IAlnnkn (' App ~ Minol in Im Him! degree wnn clenrly inU- nnmplivo_torm for n nnropd felony of-  Uni nnn nult Inn%t on v, sm| 02 P.7
5 (nkeij, where IIm oUeunn did nol involve fender. Tote V. Stnto 711 P2d” 630 9G4 (Alnnk pp. 19 3} ﬁnnt-degn
Shtence of 20 venr willi 7 venm mm. Multiple - with multiple vicimn nr (Alonkn Ct. App. 198 nexunl pnnn ult& Monton v. Sinle, 009 P.?
pomled” fnr fimldegrne ront nonull, i felony rerord. Zncknr v, Slole 701 lFrfllUdMOﬂt " oht?lnlngb fund 901" (Alnnkn CI. App 19035 Jimmy
Where im defendnnt wnn nulijncl To nn Alnnkn Ct App. 11)55). cliockn. — Impnnitlon of two"tbrco.ycnr  Stnto, 089 P.2d 004 (Alnnkn 1 04%t York
elg tyenr prenumplive term wan vacnind Compl ||e lerm ofnixly yenrn upon con- ooncurronl oontonogn willi ono yonr ‘nun-  Sinte, 700 P.2d 341 gAInnkn t. Ap|
nrid (Ife enne wnn mmnmipd for ronnninnc-  victlun of jwu cnnntn of nexunl abuse of n onded for forglng frnydulnnt permnnent 100(3)' Aynralln v, Sinte, 703 P.2d IIf
wimm' there wnn nnnrnI|nII only minor in the lim[ degree wnn clenrly min- inlnn onn, nnd frnudu oy l%/,v gAIn kn Ct. App. 1B80); Brandcnlmr
n|ﬁg|nn gmvntor properly npplicnble, iml loken, nod Ihe ?one wnn remnndcd for im- tn|nn und chiockn wnn nfTirmed Whore  Stnte, 7% P.2d 1331 (Alinkn Ct. Ap
hroe: R e o T oried pnniliun"or n {oInl nenlence not to extend t|l0 trInIJudgn found thnl tho crlinon wnro  1080); Onnt v, Sinte, 712 \2d 900 (Alnnk
plnle Whit weights i nftarimd o lim sixty yenrn wllh ten yenm nttnpemled, Y|0 coinmll, ilifTicult lo doloet nm| gnn- Ct Aﬁp. 1980& Lewln v, Shnte, 731 P.de
nggrovtnm; nnd where [im ninount of Where lim nenleucing” rourl> " rclinnce ornlod n nunnthntlnl Income; It the dcfem [/_Alnn Ct, App. 1907); Soper v. Stn
sispended lime wnn excennlve, Tim sups*  upon IIm neriounnenx of L\fcminnt'p prior dnnl hnd boon nubjct lo pronumf)tlve eon- 731 P.2d 687 (Alnnkn Ct. App. 1907
for court wm diirclod fo imponp, n fien-  murder conviction ploced Inordinnin” nnd tonclng, the dcfondnnl'o multiplo ncln of  Edwnrdn b Stnto, 733 P.2d 10 ([Alnnk
lencing nol exceeding 17, yenrn wllh fur d|nprop0|||onn|n weight on nninglo oggrn, «Jiofl, Which extended over r. nubntnniinl  Ct, Af 987), Sc hnocknr v, Slnto, 71
nunpended. HronlPii ~v. S){nle 705 P.7d  vnling fncloi Murrny v. Stnln, 770 period of lime nnd required numoroun nop- B Jd 107(Annknc 1987 Jnckne
1315) [Alnnkn CI. A 1131 ,gAInnkn Cl. App. 19B9). nrnlo Intenln lo nicnl; coup.od with goner- v, Stnto, 700 P.2d 821 n t Ap
Review of ennen \ﬁf?mh dtionn nexurl f firenrm In rohbory. — Al- 0”!{ frnudulonlbelmvlor might hnve wnn  cert, denied, ~ US. S. Cl.
nnnnutin’ Involving both ndtill nnd ch||d thou hllm wmof Ihe firenrm In"n rohhery milled rcfcrml ortho unno lo™n thrco-Judgo  162'L. Ed: 2d 00 (1980); Denbo v. Stnl
vicllinn Mipporln “n nenlenciii® range for remit* both in tho defendant's hnving nentencing pnnel for connldomnllon of 'n- 756 P.2d 910 (A'nekn Ct. f(f 198
nRgrnvnted nﬁennen of 1010 10 yenrd, nnd ~ committed n morn nprloun ofTensc nnd Ihe more_eevcro nenlenco; nnd the deendonla Qoodmnn v, Stnte, 760 P.2d 9 gAInnk
uné of Alklimon nnd Depp m bonchmnrkn ~ defondnnt'n focing ' moro anriouf conninlont pntlern o deceplivo behnvlor Ct. App. 1988& Horton v, Sinle, 768
for determining the kind of conducl wnr-  lence, llm defendnnt line nllll only boen In_denling with former cmplo om nnd 028 (Alnnkn_Cl, Af . 1980). Juolnon
mnting n nenlence within Um| mnge, puninimd once forlhntcnmo nonlencing n with nInIo probnhon officer ntro Fn¥ mill- - Stnte, 768 P.2d 1 4éAInnkn Ct. §)
Theno “benchmnrkn ore nppllcnble fo il defendnnl for rohimry Tn Thn firnl dogreo tntod ngnlnnt ergoteutnl or refmbllitn- 1900} Jnnnen v, SInle, 704 P.2d
nrchﬂrnvnl enven Incnuno of 1) mullpl nder ihe prnvinionf of pamgrph 3 hon. lindn v Slot*, 727 P.2d 11 {Alnnkn pnnin CJ, Aap. 1388}, linlg 4. otnle, T
inn; (2) multiple nnpnulln on n ningln~ doen not viointn Iho donl Jeo nr pr v| pp. 2d 313 (7A|m| n Ct. App. 1988): Unrm
victim; or," (3) nerioun lidurlen lo one or  ninnn of Alnnkn Conet, E Socond-ilogrco Torgory— Threo-yenr \{gs nle, 780 P.2d 920 (Alnnkn Ct. Ap
more victims, SInle v, Audrewn, 707 P.2d  mdnon v. Sinle, 700 PZd 1158 Innkn P n&lnrp?ndcd nonlonco for fIrntféq of-  1090).
900 (Alnnkn CI App 1055). nird, 723 P.7d AHP 1 55 ender for nnven counln of eecond'tligron ~~Senlencn or ten yenm with Tour yon
ﬂf» (Alnnkn Iir nml timfl. — A cnmponite for%ery wnn Juntl?cd copnidorlng llie: of- eurponded In the énno of n firt offénd-
t'wnn nol mnnfenl unjunl lo iinpnne n~ (lenience of||vo Yenrn with |wo )fcn nun- renne ‘nd tho defendnnl'n p00| criminnl copvicted of nix countgofnnxunl nhuno ol
tgrh pon dofon*  pended, iniponei [tJon n firnt elon)( of- record, byt thn ||n ItIon of 12 yenm of hnorl {ndnncond o?ren Y n nliinne
(J rutn)/‘cpun W nlteril éjnnxunl nn- endﬁr Upon runviction of Iwo rounn of Punﬁfende lime nnr‘ hm tninken, éhg ivhnro nt wnn tm N Min
it of n minor, nnd Im Wi not nUp Mt nuigiiLyn e necond. d ] degree, one fount ot nonlonco:phouid nvo oxennded  tenc qn
cnlly enlllled nn mntler of Inw, lo hnye Il in [Im neennd dégree, nml une flvn Plonrn wllh two )ﬁonrn nun ondid tonchorrelnttonnht rnUd nn nxcn llo
hin enne rpfpried In n Oil re-{tnip.e pnnel for  count, of t|mf| in lIm third degree wnn nol Mlnth non v, Stnlo, G87 P.2a 930 (Alnn g nggrnvnted enne er nck v. Stnt
ncnlencmg AveoRnnun v ? [7)57 Pod  exrrive, whero rlefemlm|ln conviction of CMlAPP %9 1| nvol rollod 639 P.2d 1037 (Alnnkn Ct. AFP 1090)
U g M U b (MRS o, St i e e
eRn, nnd Itin jidininnioM of two nddilionn -
muﬁ%mé’r{evé’ m”umen”h’rﬁpué’er Onleléugnnvm nurgrnnen nnd rer] I?egw\m Rn, nthed n 0|gh|cyonrn with four onrn nun onded, Pendnnt hnd R o convicted of tnroe .
ik ur |nP||gnI|n|* meluin nm! without nny ~ gionli'r nenlenco firn would n conthmn yoon n\f|ct|ono 0Lt1r ||ognn t?t Incoln mgrn rior fo? nn-nnd- tlio nn nncl(g
brnin for ryforrn| u'n Jitre* judge pmmY af nu istdnled burglnry nnd timfl, hC hn\(/jodvmg n controlio |I’U nhnnce Af|1 g nn entitled o nkn Into nccount
wnn not nupynel lo rmidyfirntion UmrenRer Cnmi‘pyn v Stnle v P.2d St (Alnnkn the t ﬁrd fo (rjoo twhnnjtén:nlr}nlvelW ere fan ontaflong hinlory o fnlﬁolmlnblﬁnonr\]
mpunal U f*r. It nidh) (inhtrelnff v, Ct, Ap |t|oug fofendnnt n onlln nrt?odqluntr)] record of ofténnen | concudlng thnt
tole, 755 P2d 175 (Afnkn CI App Iy r |nr -A nenlence fncvona/enre I oln orcpen nnf e¥vnnn| endl e |/\0 |p ﬂron oclx f[fl' rnhopillln|| nwog ﬁ Efﬂe
100M) W|||| Irye|ue |n|npnn||rd ur lim | egren non onco nnn irnt y0| ondor, ["swin V Sinto, 700 P.2d 713 (Al

Hexunl nnnnull nmi nexunl nimpn nf — tiuniiuy won nxcinnive, where fh'feii
minor. — "lolnl rmulpnce of 3H yenir. im W|m n élnlivrdy youlhful nflender with nn

52 153

V. Sto 9 P.2d 400 (Alnnkn Ct. A Sg
nnt 1009) ot PP entonch not uphold. — Son t.hwren



nmxlinitm nrnli'iirn for lhn muni nrrimm uf
severn| oflennen should hr gi
where [Im courl HijiU llinl such™n nrplrncr
Yy Inferofert Thn
whrer [T hnn no up other nuhnnnfinl rm-
oo Tor imposing this kind
fnncock v Slnlo 192 P2d 511 (Alonkn

nl nrc |||u|rr liolli
5.1250:)(2

d0<*s noI vloplolo ||rohlh|I|0n n|*|||n«| ilini
« |hn enhanced pri'sumplivi*
indrprmlehllv_oT Ihn" ele*

25 rod 1211

[ nn Io uR yrvnting or mit-
-+ Tim Trinl coutl rnaiiol
nccet n elipuhlion to.no ngRm*
vn||n nr m|t| ating_ fnclor, Injl mns| ip*
dnpnnilrolly rivirw”ihn " rocoid” In ennuir
lhnt Imre “in n fnrlonl |||m|n Ior lim p
posed nngvntr* nr -rl

Ahdt||hn ui V. SInIr

L |ted non uf ||o||| suspen
roImI|0n inpermille d
uem||d v. Sinle, 544

|cdberg v. Slnin. 993

nrolo renhlrlinn, np,
lied lo the entire period of twent
enr sentence, won clearly
where such nil implied distrust of IIm p/l
min hnnrd'n ability lo do Up |
wnrrnnted, lu llie absenceo

ingn. fliippnriod by specific evidence, -

! L[ltPourl d|d nolnd?nmsn Ihe
ey.¢rllerin or.n

H(Yé(f rnn IcntErLdtPl psye|
record* compnrnblo
(il il ronfdflcr senlenren imposed
tlione whose conduct on pruhnl|

rimilnr o lho snh<r’ |t|e|tI crijuirttil hehnv
inr, IIm enpo tnusI he

m defendant™ nor

nInt|n||n| Ret}t?enre mn nut In* ml

ﬁonnry opulences, — A|t|>xo>k6;h
n ptohnlh|l|nrv penlooce mny properly he
linufl will'll n limT olhuoler #itnnvirled o ii

Aiapka Siamiikh i2.5m.i«a>

flrmn C |rjoov Invol 'ing nexunl nhune of n
cldld, nuelt n nenlence will he a gro nate
nniv 1 fmmp oling circumnlnocen exist nnd
lim offender in 1 piutilising condidnle for
lehnhililplum throu(p prohnllonnry SU-
ervision. Sinlo v ent G99 P.2d" 1329
Alnakn CI' App. 1

Under funner Inw where sinlulnry mill*
gohn? forlorn wnrrnnl n neutenrn, of 90
Inyn In linen Kenre rxlrnnrd|m|r)(nrcum*
*[[Mor'n ou% jtm| |){ n nenence nf
uI|n|ehI p|u nlion. SIne v. Mrinkley, 5
P2d .71 |Alnnkn Cl, . .

Placement of offen ers. — Il |
within lim " certlenriiiR Judge's nwlhorlly_lo
mnke n rernmtnrtnllJnhon lo Iho cnmmm:
niooer regarding  1ho nppruprinlo _pince
[j1on] of Ihgo nd' e%der Und)grﬁ{) 8 0,
[hn romnupeiuner linn Die Rower Io erec
Innle rucli n iecnmincminthm ypacm
llie ofender in_llie npproprinlo aC|I|ty
nmI alth ou%h (he commipnioner i not
hiluml hy The sentencmg rourln recorn*
memlidinu, n demonstratéd fnillira lo pro-
vide nn appropnate rehab|l|tat|0n pro*
Vtrun nrgI urlhrr llje tnlrp icn of lIm ?en
ence mnv junlif ﬁu icinl Inlorventlon
Nell V Sinle. 512 P 2d 13G! (Alnnkn ClI.
App. 19521

Inenrennilioit required under nub*
riertlon bf), — Under Ilie provisions of
nuhnrlinn ‘19! of Tliln ncclion' n Judge wnn
inquired Iy “order llm Incnrcernlion, of n
eonvirled felon; ho hnd no nulhorily 1o
plnro_him mi_probntion nml 1o thus "pro*
vide for_bin pIncrment in n Ironlmen] pro*
rinui n? ncondition of nuch. Noll v. Sinte,
<12 P2d t|r> Alnnkn Cl. A[plp 190&

Pur cnM on eonn rulriR™ former
59. imputing incmnned punlsh
fur pemonn_conviclod of more In
lon \(( nee IJownf v. Slnle. 494
nnkn 972& Snte v Cnrlnnn, €GO
In 77 Unvl* v. Shnle.
)1
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Minder. —Whon* two dcfendanl* wero
eonwcled uf firnl-rleRrer murder nnd one
ol second qlee murder for Ihe nnm
crimo. lhe aetttenciiq; JudPe wnn entitle
lo mnke hin ovn evnlunfjon of The evi-
ilenro 1o decidmp how nilpnhlo wnn lim
hehiivior of ihe (mo mpvnflrd of Bceond*do*
Rien mmilei Wim.o lim lecoril before tlio
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jury sufficed to nug url 1ho cooclonlan
Ihiit Ihn dofendnnt convicted of secnn.Fafi~
gree murder wn* ns quilty ofpretncd Inled
murder n* worn lho other defendnnt;,, the
innxImurn lorrn of 99 yenr* received by
cnch of the defendnnt*; though corlninly

flovere, wns justified_by the extreme na-

ture of their crimo. RIdgoly v Stole 739
P.2d 1299 (Alnnkn Ct. "App. 1987)
Murder ‘nnd r0|n|nd offonneo —
Whnrn burglnry nnd llmfl oireneen were
properly cnmen Intr rnlly mmted wlih
lie “murdor for which defendnpt* were
eonvicled. nnd Ihoy wore pnrt of n ningle

criminnl epleode Involving the norm* vic-

tim, thn nonlencing record did nol onlnb*
tenc n exconn of 99 yenr* given tho
ulnc** of tho t?e%ndnnl’9 (19. 10,
nnd 17renrs) lheir Inck of ony nor ndult
conviclion* “nnd their Iock of prior In-
voIvementln nny crimo of violence. Undor
the 09-yenr rmnlunco® for murder nlono,
[lie deréndnr3* would not become cIIRIhIe
for pprole conslderntlon »inljl they hn
com Iete serva onc-third of their tcrmo
%/enr* mprisonment, nnd even
then they would ho en||||ed lo rolonne on
dlscretlonnr)( pnrolo only it nppenred
based on ni nvnIIane nformatmn Ihnt
lliey would conform their behnvlor to Iho
requirement* of tho Inw nnd Ihnt Ihey
would not 0se N dnnger t0 tho commu-
nity. Cgly v. Sinlo, 739 T.2d 1299
(Alnskn t.A 02
Sonlonco forflr [t-dégrco murdor not
clenrly mistaken. — Seén Orc v. Slnle,
1GL P2d 720 (AlftBkn Ct. A B 2
Murdor_nnd tnmporing W|th V-
dencc — Trinl court should not hnvo |m-
ponod n five- ?/enr sontencn for Inmperlng
with phynicnl ovldcnce consecutively to h
99- genr senlence for murder, whero tho
record would not nupBort the conclusion
{p]nt defenc(ljant ptum”Te Intcnrcornted for
oemanero 0 withou
nhlrp nrole. qjﬁom son v élnw %]8
P.2d 127 (Alnskn [pph 1009)
Criminally neg | en om|0|de nnd
fnilurn to rendor nnslslnnce — Judgo
nhould not hnve sentenced defendnnt con-
victed of criminnlly neg |9ent hoinicldo
nnd fn|Iurn lo rondor nnsininncn nficr nn
Inéurty ncelden] lu n pontenco of Imprison-
. rantor ihnn fouryenrs ns ho wns
yenrs of ngo
cr|r¥t|nn| record; anﬂ n nonronco ofprrour
Yenrn in doyble the presumptlve sentenco
or n sccond-folony offender convicted of n
chn* C felony, nuch ns negligent h0m|C|de
nnd In"equnl o Ihe prenumplive nenlence

lInli’ nntf nctunl need for connecutlvo sen-

8125

f?r n nerond-relony offender convict*
chsn R felony, lo"which fiillurn fo
nsnisinnco In nnnjgoua, Smith v Su»
P.2d 130G (Alnskn Ct, Apﬁ 81)
Assnult nnd mnnshughtcr, —
ur\Just to Impose on defendant n
yenr presumptive term for his nssnu
V|ct|on when the prenumplive term
mensinughinr convicllon, n more »
offense, wns only five yenrs, nnd Il
crimes stemmed from premsey llu
conduct. New v. P2
(Alnskn CI. Ag
Assnult, — ntenceo n mnx/m
yenr erjod of Imprisonment withn
ibllity for pnrol? g|ven n firs| feh
ender conwcted nf ono count of nss
the first degren, AS IM1.200(n
continuous “course of nssnul
elderly women living In the defer
homo n* the housekeeper wn* held
slvs; thnt nontencm deC|5|on w
vsrsod nnd remnndr or rrsenlenr|
term not lo exceed 15 yenr* wll
genrs suspended Pruettv Sinle, 74
57 (Alnnkn C 1957).
Senlenco of 15 pnr* with three
nunpendod, for f|rat degree nsnnul
clenrly mistaken, where neither
dnnt*< prior minderennor convictio
his fnllure nt voluninry cfforin lo n
lasting sobriety Ju*tlfied the com
Ihnt fio wns pn ©Render who wns |
bin ot being deterred or r* hnbllilnli
term of 10"yenrs or less, NVenlz v
777 P.2d 213 gAlnskn Ct, Apﬁ
Soxunl nssnult. — " Senlence
yenrn' Imprisonment for flrst-de n
uni- nssnult of two yenr-old chil
cesslve nnd ense wns remanded for
loncing not to exceed 10 yenrs. Lnn,
Sinto,"GG2 P.2d 954" (Alnskn Ct

Suspended flvo-year sentence fo
de%ren sexual nssnult of defendnnt

Biehic A oG8 4P e

tencosuggested, bnnglon v tn|
P.2d 054" {Alnskn Ct. “App. tgssg
Unsuspended twent?/yonr t
hree count offirst-degreg nexunIn
mposed undor AS 11.41.410 ns |t n
org the 1012 nmnndment tp the |
AS 12 55. 125Ec) on n |rst ol
with nlen thg history of sexun |¥]
live conduct omm|tted n?nlnst I
1au(1; ters was clenrg mistaken
encing record did nal justity Ihe nr
lon IAnt the defendant wns drsll
nll at rchnhllitntion llmt nppen
hnve been centrnl in the decision <
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ncutenced In Lo following pranmuptivi! Loimn, mihjoct lo mljuninumi|
nn provided in AS ISt56.10G6 — 12.05.1 70

(1) iT llm olfnnnn in n firnt Colony conviction nnd doen not involve
circumstnncen (lescrilird in (S) of Lliin nuli.Hection, five yenrn;

(2) iT llie oirenne in n firnt felony conviction, oilier llinn for limn-
fdniigliler, nnd the defendnnt. ponnenned n fireitrni, lined n dnngeroun
inntnimcnl, or ciumed nerimm phynicnl injuiy during the comininnion
of the oirenne, or knowingly directed the conducl constituting the of
fennc nl n unirnrined or olhorwine clenrly identified pence ofTicer, fire

fighter, correctionnl omcei, ... _inedicnl lechnicinn, pn-
inedic, ninliulnnce nltendnnt, or other eniergei..;- mmnnponder who wnn
engnged in the perronnnnco of ollicinl dulien nt. the time in n......... *

seven yenrn;

(3) it Ihooffense in n necond felony conviction, 10 yenrs;

(4) if theoffpnsc is nthird felony conviction, 16 yenrs.

til) A defondnnt convicted of n clnnn Il felony nmy he sentenced to n
definite term of imprisonment of nol mine thnn It) yonr>, nnd nhnll lie
nenlcnced lo the following presumptive lerms, subject In luyunlincnt
an provided in AS 12.66.166 — 12.66.176:

(1) if Iho offense i? n second felony cunviclion, four ycnm;

(2) if theoffense in n third felony conviction, nix yenrn;

(HI if thenlfenne in n Hint felony conviction,nnd the defendnnt

knowingly directed the conduct constituting the offense nt n uni-
formed or otherwise clem Iy idcntinod pence ollicer, fire fighter, cor-

rectionnl officer, emergency inedicnl lechnicinn, pnrnmedic, nmbu-
Innce ntlei dnnl., or oilier emergency responder who wnn engnged in
the performance of ollicinl duties nl the time of the offense, two yenrn.

to) A defondnnt convicted of n cinnn (J felony nmy ho sentenced lo n
definite term o' imprisonment of not more thnn five yenrn, nnd nhnll
be sentenced to the following presumptive terms, subject to ndjusl-
incut ns provided in AS 12.60.166 — 12 66,176:

(1) if theoffense in n second felony conviction, two yenrn;

(2) if theoffense is nthird felony conviction, three yenrn;

til) if thnoffense is n first felony conviction, nnd the defendnnt

knowingly directed the conducl cnunlitiitmg the olTonne nl n uni-

formed or otherwise clenrly identified pence ollicer, lire fighter, enr-
roctionnl officer, emergency inedicnl tecimirinn, pnrnmedic, nmbtl-
Innce nllondmil, or other emeigeiicy responder who wnn engnged in
the performance of ollicinl duties nt the time of the offonse. one yenr;
1.1) if the ofTensc in n lim| felony conviction, nod tlic defendnnt vio-
Itiled AS 08.5d.620(11)17) — (10). one yenr.
If) U n defendant is sentenced under In) or (it) tiT this section,

(1) imprisonment for the presci ihtsl minimum lei m mny not lie sus-

pended under AS 12.66.000;
(2) imposition nt sentence mny mil lie suspended under AS
1266.086;

MO

5 12.66,126 Conic or Ciiiminal I'nocKmmx 5 12.66.126

(') imprisonment for the prescribed minimum term mny not Ire oth-
erwise reduced.

(g) If ndefondnnt is sentenced under (c), (d)(L), (d)(2), (e)(1), (e)(2),
or (i) of tltin section, except lo tho extent permitted under AS
12.66.166 — 12.65,176,

(1) Imprisonment nmy not bo suspended under AS 12.66.080;

(2) imposition of sentence inny not bo suspended under AS
12.56.086;

(3) terinn of imprisonment mny not bn otherwise reduced.

(h) Nothing In this section or AS 12.65.136 limits tliodiscretion of
thn sentencing judgn except nn specifically provided.

(i) A defondnnt convicted of sexunl nssnult in the (irst degreo or
sexunl nhuse of n tninor in the firnt degree mny be nnntonced to n
definite term of imprisonmentofnot more Ihnn 30 yenrs, nnd nhnll bo
sentenced to the following presumptive terms, subject to nijuntment
nn provided in AS 12.66.165 — 12.G5.175:

(1) if the offenno is n first felony conviction nnd d.ies notinvolve
circumstnncen described in (2) of this subsection, eight yenrs

(2) if the aircnse is n first felony conviction, nnd the defendnnt pos-
sessed n firenrm, used n dnngorous instrument, or cnunod serious
physical iryury during the commission of the offense, 10 yenrn;

(3) if the offense is n second felony conviction, 16 yenrs;

(4) if the offenso is n third felony conviction, 25 yenrs. (§ 12 ch 1GG
SLA 1978; nm S 18 ch -15 SI.A 1982; nm §5 28-30 ch 143 SLA 1982;
nm § 8 ch 78 SLA 1983; nm 8 1-3 ch 92 SLA 1983; nm § 6 ch 59 SLA
1988; nm § 4 ch 37 SLA 1989)

Crons reforencos. — For cnssificntin -~ The 1989 Amendment ndded pnrngrnph
or felonies nnd inledninennorn, see A3 (e
11.81.2C0: for nutliorlrod fined eeo AS ilitor'n notes, — For declnrntlon of
12.65.036: for reduction of senlence for Iogllslnllve purporsen (. cli. 46, S
good behnvlor, seo AS 33.20.010. 982In tlio 1982 empornrynnd Specml
Effoct of nmentlmonls — The 1988 Acts nnd Itnnolve*,
nnmndinonl Inserted "nitoinpled murder
in the first degren” In subsection (b).

NOTES TO DECISIONS

eneinl_Cnnsliterntinn.
entencing.
In CI?nornt
. Specific Crimes.
re?umptlve Sentencing.

Il. Fwé?r(]hpe]nders

|. GENEIIAL, CONSIDERATION. Alnnkn Const, nrl, 1.1 13nrarl 11 * 14
Onlbrmllh v Smt* 893 P.2d 880 (Alnskn

Constltiltinnnllty of 1082 nmoml- Ct Ap P )F
mrnt. — Clinplnr 143, SL,A° 1982, which dpg ed in Fnulkenbnrry v. Sinte, 049
nmrmded this ncctinn, did not viofnle tlio 61 (Alnskn Ct. App. 19R2¢: Stnle v.
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5 12.m.120 Alaska K
irrlrt’ ihr] nuliiiii llinl n 'Jn'hg PHiIZC inuni
ie pinrnl i n «lug trimfiliinfinn “pro.
ﬂram m |||n,| limit b li«ct« r**f”"ﬂ lulut-
on V. Hinl*", 688 P 2d 011 lAlnnkn_ 1878]

H|e_M|F|MnR cmijl will nol miJomnti-
rnlly irvelm* 1 nenlrre liernimo n 1mp
millicl in npl pinnal in n«lm? rrbnbilitn-
liiit progiiiin._Dnuinh_v SinTe, filM P 2d
A7 AInnkn in7ni: {Joun v. Sinle. Mil) V2A
i1 IAlr_\ekn w _ iy

A Renlenm will not lir trvnrnl niniply
bnnun* nn ndeii't i inritienenint inflint
[mn pinrcil_ il n irlinliihiinlivr facildv
”utl%nlee v Sinle. M P.Zil MI\ IAlnnkn
_"Although genleiicen Inipimnl on ilrfeii*
ilnnl, n Iteroin nthlirl. wnn not c*crei*ivi\
tlio cpxp wnn remanded willi directinon lo
ruler nn_ninmded_ judgment wlilcli in-
cluded n iecontini‘iidnlinn In llie divinion
of cnrrecliniix llinl defendant 2cci*|vr
tirnlinen’. fnr hlx thug addition np llie di-
vision of correi lions ma%/ fm? ndvlgfold
nod v I 680 B 2q 421 (Alnskn 1979)

Imp(stmon_ of nenlenco of Imprison-
ment following ru,rolm,lmn revocntlon
war n "penlence nf imprisnnmrnl Iawfull?/
Imposed” williiu (lie 'manning nf funnef*
rinfulce piovidiug for nenlence invlew;
nnd (lie supietnp comi could review llinf
portion of ‘n sentence nf imprisonment,
0r|g|nally suspended, llint was Inter ln-
anrd wlien probatign bad bean revoked.

illlgnn_v. Sinle, 660 P 2d 17 (,)L\Inekn
[P771: Sbrnrer v. Stnle, 919 P.2d 720
(Alnekn 19801, _

Imposition nf mnximum agntenco
held Irgphoper. — Where the trial cmut
linpnepd ‘the maximum sentence not an a
result of nn application of llie Clinney cri-
teria, but ns.nn effoit to cnerrT_d?fendnnt
Into a rohnbililntive Program, lin] wnn nn
Improper_use of rotlfncing Sreinlics v.
Slole. 72 P.2d 03 (Alnnkn 1977)

Pnelorp.n Rllenwhere_lenlencea ag-

roach liinxlnmm. 'llig furlnin  used
or wirrst. offender classifirnlirm nrr nlso to
be npplied in leviewiiig aghlemen which
aPp_roach the mnximunt foi the p;«ilictilnr
offrine. Ktnim v. Sinte. 6(14 P2d 12
(AInOtn 1979? .

Inipinper lurlhm | iur nhiniiiiiig sru-
fence review,  An npphVnliim for pmt
conviction relief n* luthenfi rot pus is md a
proper veliielr fur plitniniiip veijleura ie*
view puisitiml to [lii« section, Letnnn v
Silg?slzel’ fifl P2d 277 (Alnnkn (1l App

Tlipi* ilrhno autharity fV\fhich would

sanction Ine expansionof lire superior
court's Jurisdiction lo puss r.cnlrnre

dd

iatwits 6 12.nn.121)

lulu o realm of review nnd mndificnlion
which In Hlnl_‘|hM||Iy vested jn either |he
supreme rouil or é|e_ executive hrnnrh of
?o ernment, Therefnie, lire superior rour|
acks jtnisdirtion lo_review jts own sen*
letter,"nller il linn eiitrued a jodgment on
the mailer, mare (hnn 9(1da¥so er il hits
|m£)osed senleitre Davenport v. Stnle, 943
P2d 1201 P(Alask_a 1075); Srorntica V.
State. f.72 P 2d Hit (Alnskn  1977).

Or which permiln additional prolr-
tlon following, service of nenlonro.
lh«or is on_m||||nV|I|y under Alaska Inw
which permits ii court, when probation In
revoked, lo Impose a fixed sentence, re-
ipiire the defendant In nerve thnt nen*
truce, nod llint place Ilie dofendnnt on_nn
additional periml or probnlion following
service of the nentriire, Friinr.en v. Snle,
973 P.2.1 99 tAlnnkn 1970).

Sentence Imposed affirmed. — See
Nicholas v. Sinin, 477 N\2d 447 éAInnk

Deveronx Vv, Stale, 948 P.2rl 129

970); Str.In v. Trunnel, 940 P.
ka 1970) I.nglnml v, State, 0
}Alnska 1970): Godwin v. Stol
93 (Alaska 1970.): Tliurlk|l
| (Alnska 1970); N

d 112 (Alnska 197
. (G93 P.2d 40 SAIns
S g 4
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5 1255195 Coon of CniMitML PnocKnwnre £ PR2C.10

oii v. Stale, 690 \7d 43 (Alnekn 1379);  1978): llnnnon v. Sinin, 682 P.2u (941
et Bl T i S g
* Dnylon _v. Slnln, . ; . ,
Alnnkn 10¥0;S|onn v. SInin, iol P.2d 72 P.2d 207 (Alnnkn EOS ), Stnlo v. lloopnr,
Alnnkn 1979): Edluqcr v, Stnin, 098 P2d 700 P.2d 840 (Alnnkn Ct. ARP 1988).
13 (Alnnkn "1973); Tnmon v. Sinln, 698 Iticlunlon o ImproPer rhinmnco to
P.2d 9111 (Alnnkn 13701: Lobnrbcrn v, unvnrlflcd pollco contnctn did nol re-
Slnin. 098 P.2d 047 (Alnnkn 1979): Elnind 3u|re remnnd for resentencing before
v. Sinin, 699 P.2d 137 (Alnnkn 1979); different Judge. — See Pnrkn v. Slnlo.
Chnilee v. Sinin, 906 P,2d 390 gAInnkn 071 P.2d 1003 (Alnnkn 19771_.
19B0): Pyrilol v. Sinin, 017 P.2d 613 Reference to unverified police coninchn
gAInr{kn 1y080)' Calnnin ,SIPIQ, 021 P.2d In ft prenentnncp report doen nol require n
00 |Alnnkn 1080), cnrl_ dnnind. 464 US.  remnnd for ,reern_lonclngi where thg record
1090, 102'S. Ct. 063, 70 I Ed. 2d G2 Indlcnlon Hint tlio nnnlondng Judge wnn
1981); Simnror v. Stnln, 019 P.2d 720  nal unduly or Improperly Influenced by
Alnnkn 1980); Nninim v, Sinin. 010 P.2d  reference fo the unverified pollco contnctri
400 (Alnnkn CI. App. 1000): Bryant v. Pnncoe v. Sinto, 028 P.2d 647 (Alnnkn
Sinln, 623 P.2d3lof Innkn 1981) Hoover ~ 1980).
v. Sinln, 041 P.2d" 1203 (Alnnkn Ct. Af , Cnso reinnndod for renentencing. —
1982): Davidson v, Stnln. 042 P.2d 1383  See Nonl v. Slnto, 028 P.2d 19 (Alnnkn
(7Alnnf<n Cl. App. 1982); Pnrknr v. Sinto, ~ 1981).
14 P2d ?02 §A|nnkn Ct. App. 1986?; Cnno romnnded for nentencn roviow.
Sinin"v. Prlco, 740 P.2d 470 (Alnkn Cl.  —. Although n sent.en.%e. 016 yenm' Im-
App. 1087): S v."Cnpjolin, 779 P.2d Prlson_ment_wllh eligibility for"pnrole nt
1266 {Alnnkn Ct. App. '1989); Stnlo v. the discretion of the %nrolo bonr? upon
Cinrk, 782 F.2d 308 (Alnnkn" Ct. App.  conviction of mnnsloughter wnn nnl oncen-
133% slvo, since the trinl court hnd sentenced
oninnce too lonlont. — Son Sinlo v.  dofendnnt ne If his conviction hnd linen
Cmnny, 477 P.2d 441 (Alnnkn 1970), obtnlned wllhin oneYnnrofthe crime nnd
Sinlo v, Worthnm, 637 P.2d 1117 (Alonkn  therefore siibntnntin Ia/ Ignored hin nubnc-
1976): Sinto_v. Lsncneter, 660 P.2d 1267  quonl hintory of steady employment, hin
g\lnnkn 1978): Slntn. v, Abhnm, 600  merltorloun Service In Ihe nrmy, nnd hin
2d 207 (Alnrikn 1977); Stnto v. Womlllo, ~lock of Involvement In nny crimmnnl ncllv-
678 P.2d 971 (Alonkn 1978): Potnnm v. Ity elher lhnn nfew trnflic ofTnnen In tho
Slnto, 029 P-2d 36 (Alnnkn 1980); 8Into v. 12 yonm since tho comminnlon of lho
Brinklny, 081 P.2d 301 (Alnnkn Ct. App. ~ crinie, tho cnno wns remnndod for tho pur-
1084); %Ienr v. Stnlo, 048 P.2d &602 pone of permitting tho trinl courl lo ro-
BAInnF(n 1978{- Snimor V. Stnlo, 602 P.2d  viow thg sentonco It Imposed, In light of
94 (Alnnkn 1977): Clonry v. $into, 604  nil nvnlinblo Informnlion” concerning do-
P.2d 374 (Alnnkn 1977): Amldon v. Stnle,  fendnnt without excluding tho time poriod
006 P.2d 1248 (Alnnkn 1977): Blnck v. commonclnqono yenr Horn the time of tho
Stnlo, 009 P.2d 804 (ét\lnnkn 1077);  killing_until the "present, Pndle v. Sinle,
Sumnbnt v. Stnn, 680 P.2d 323 (Alnnkn 694 P.2d 60 (Alnnkn 1979).

Soc. 12.B5.12fi. SnntoncoH of imprinoninont for folonlcn. (ri) A
defendnnt convicted of murder in llte first degree nhnll be nentcnend to
n definite term of imprisonmentofntlenst 20 yenrs but not more thnn
99 yenrs.

(b) A defendnnt convicted of murder in the Becond degree, nt-
leinpted murder in the first degree, kidnnpping, or miRconduct involv-
ing ncontrolled Rubntnnce in the first degree sbnll be Bentcnced lo n
definite term of imprisonmentornt lenst five yenrs but not more Thnn
99 yenrn.

(c) A defendnnt convicted ofn clnss A felony mny be nonloncod lo n
dofinlto term of imprisonment of not more limn 20 yenrp, nnd nhnll bo
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tornind tir mtlni[ch hy hib'gltUoriM ill (Im
indictment. Wninh v. SInlr7 077 IMid 1)12
[Alnakn OM App. 1?61?. . .

Coritpnrinon "uf tmitM't mid currmil
ninhilrn. — 1l won the oloim'MIn of Him
ofT»!H»0 nn entnldinlird in the ninluUlunder
which Ilie dcfrudnu] wnn convicted which
Inhe compnri'd willl Hip nilmil
nr}kn nhpt_uh' in tIde_t,ehrrr}|n||ng”W_hdethﬁr

n ulfeinen Jmtl rijhninnlinlly 1deal!
[ngment". \%ln?nh v, tUnh*, 077 ¥> 2 812
Innkn CM AP(P 108-11,

Prior convicllon inidrr funuor law.
— Under pnrngrnph n)(7.) nf Thin neelign.
n criminnl ronvictinn cijlpuml undﬂr rior
Alnnkn Inw or under llie Inw nf nnnlhor
Jiirinimann_nmy bn deemed_In ho n Prlor
felony conviction Tor Pn'num live_ncnlonc-
1119 purpcinm only 1t llir offannc Tor which
llig i)nor ronviclion wnn cniercd lind ele-
riignin nubninnlinllv identical lu Thnpn of o
fedony undor cutreal Alonkn Inw. hnn v
Sinlo; 07.1 P.2d 81)2 (Alonkn CM A%I.
198.1): (Jmrullo v. Sinlr, 081 *2d 202
(Alnnkn (IL Aﬂp. 1984) _
_The Irinl court rrred’ in lining n viola-
tion in former grand laierny r.laluh> an a
prior felonv to~onhnnrr d|'PudnnI'n pen-
(pner for burglary in fhr*firn de?ree nince
under lhe criminnl| code in offecl n|n?g
Jnnunry I,,_1981r1, llie prior tdrpuno wou
bn n mindi'inennor Wnanoo v. Sinlr, 002
P.2d_117_gA|nnkn CT App 1982),

Shice llie elementn of ihn receiving and
conconling ninlule under wljirli derpiulnnl
wan copviclrd In J972 did not require
proof of voluo, Hint ofituian differed null*
ninnlinlly fiom current Inw nnd did nol

uality “n n prior felony ronviclion.

nrioulte v. Slnlo, 08.1 P.2d 202 (Ainnkn
Cl._ App 19811, .

Prior conviction out of ninlo. — Fel-
ony ronviclion in Minnomi won n prior
cofviction upder nubnrrtioy n}gz where
ifefeminnl nl nge 17 won healed nn an
Bdull rvRthouthlefr'l\Janl ould hove

rm rd mn'njuvenite under Ajnnkn
Inw. MrMnnnem v Sinin. 00(1 P 20 41%1
(Alonkn CM App. 19821, o

_Pnrnlgrnph ( _%(ZI of thin neelion lion con-
ninlrnlly been ililerpieled In agr?la/ ly lIm
ninlute” enlnblin| g)lho olemenin of Hie
ofrmnc for which  dcfeminul wnn Ptpw-
ounly convitled, which wnn njl Qregon
ninjatn thnt in n rinen ~ felony in Ologon
mil Ipin Alnnkn. Thun, it won not erior lo
coonider I1.] previoun conviction a felony
rvnn though the drfendonl won nenjcitred
under nn Oregon ninlute providing for the
reduction of reilnili hdonien o™ ininile

~_—O = =
=S ==
=

|Alnnkn (M App. 19811 (decided prior lu
(lie 1982. nijiendiDPiill. "~

A 198U Oklahoma conviction for a fel*
onv enrnpe while on work rrlenne frnm a
Drpnrlinenl of (Nutedinm henlment fn-
uility S'nn n prior ronviclion for pur%onen
of prenumplive neulencing. for llm Okln-
hniun, roicnpe idhtule hnd”elemenlin "nub-
nlnnlmll?/ idmihit" tr AS 11.00.810* n
cllnlnn1 I(IAlelonv <l}{l n}\hu v.lsglgle, 704 P.2d

. nnkn <! .

The Ieg{mnliiie hit%ﬁ)eli il tn (rent movie-
lloiin under prior coden nnd" conviclionn
under the mden of ninlrr ninten iiienticnlly*
allowm%; Iheir fing nn prior conviclionn
o_nlr svlieie_ lligir ririocnin worn nubntnn-
tinfly ideiilicnl (now “nimilns®) lo lim " pin-
iimiiln of crimen ‘enlabtinbed in the current
cmle Wannuu v. Sinle, 002 P.2d 117
(Alnnkn 1M. A?p. 1982).

) &’on\u_r ion ill New Yark for Inrceny wnn
lint n piinr mnvirlion f«nprenumphve\pen-
touring _purponen where' [lm New York
ninluté involved Ihefl of $00 — $000 nnd
llie eutiPiil Alonkn Inw required thefl
fium $000 - $20.1100. Wninli v, Stnlc, 077
P2d 912 (Alimkn CI. App. 1984).

_ ProPumpHve nentencn cnnVlcliniin
inuat be coiinreutlvc, — Under llm pinluy
lermn  of AS 12.00.140(n)(>1) " .nnd
12.00 180&0), (7). nnd (8), one ronviclion
muni precede Ilm uex! before prenumplive
neulencing enn a?plyﬁ SInto v. Hnnlopnoff,
009 P2d7030 (Alnnkn CI. App. 1983). .

Where defndnnpR three eepnrle crimi-
nnl epinoden occurred In clone proximlly
mol bin ?onwcnon* wero enlerod nfler nil
nl Ilie olfonnen bed been corninlKed, Im
cnnnol be deemed lo he n ?ccoud felon
ollender under AS 12.05.120 nnd A
12.00.180. Sinle v. Itnntoppoff, 009 P.2d
030 (Alnnkn Ct. Api). 198.1). _

The forgers* uf lwo check" cm .tl|q
nnme dny-involved two nepnrale crimjnn
¢ lnugea and conviclionn linned on llione
epinnden were nu( conviclionn nrining out
of n ningle, rontinuuun criminal cpinade to
be (renfed nn n "ingle convicllon for puy-
ponen of conmderm?_pnor conviclionn in
|m80n|ng nenlence. T.inn v. Stole. GOOP.2d
100 (Alnaka CI. App. 198.1),

Murrg;lnnen nf three different real-
douconn owned hy three aopnrnle vie-
Hum me nepmnle offonnen. l.ncquempiit v.
Slide., 044 "P.2d 800 (Alnnkn Ct.  App.

“Siiffloloid evidence nf prior convic-
tion. — An nulhenticnled ‘copy of n for-
eign dnrliel nbalmrt mnntituled nuillrient
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Stole, 712 P.2d 900 (Alnakn CI. App. Judge_lmﬁroporly nentenced defendant to
198G). . . Prcns.mp ve four-year term nnd n remnnd

Fnllure lo Provo prior convlclioria.  for Impoailion or n nonprcnumptlve non-
— When n pnrly hnn lind Innufficient timo  lence wnn neennnnrg, N new nontencing
lo comply with Ihe nolico requirementn  hearing would not bo jequired upon re-
relating to proof of prior conviclionn or ag-  mnnd “ninco roinnnd  for’ nuch bearing
gravating nnd mlllgntlng fctora, the ap-  would merel)(, renull In reiinponlliny nf n
prog_nate remedy nhould normally be 'n  nonprenumplivo ~ four-yenr  lerinn.

: ur-ye
continuance of Hie nenloncing proceed-  Gnrroultn V. Stnle, 003 P.2d 202 (Alnnkn
InPa; nml fnllure to coiinlder prior crimca  Ct. A 84

C . 1984).
fo prenumdphve neulencing rPurponen can Appﬁed In )Ulooinnlrnnd v. Stale, 050
be condoned only In Ihg«o énnen whom the  P.2d" 084 (Alnnka Ct. App. 1982): Fry v.
ptnte, nficr excrcining due diligence, inun- — Sinle, 655 P.2d 789 (Ronkn . pr.
nble tn meet the nintutory requirement*  1983): Ifuf v, 3tnte, 670 P.2d 2G8 (Alnnkn
Tor proof of o prior _conviction. Kellx V. Ct. App. 1984); Maldonado v. Stnle, 07G
Stnin, GG3 P.2d 007 (Alnnka Ct. App. P.2d 18P3 (Alnnkn Ct. Ag . 1984),
1983). - uotod " Wright v. Stale. 050 P.2d
_When a mnndnlory minimum nenlence 1220 (Alnnkn CL App. 1983); Moignn V.
in prencribed for a” repent offender, il Sinle. 001 P.2d 1189 Alnnkn Ct App.
would bo Innpproprinto for the court lo 1003} Snwyer v. Sinte, 663 P.2d ﬂJO
nentence the defendnnt nn n firnt offender  (Alnnkn CL ‘App. 1903): Orlbcrg v. Slnle,
merely becnune tim ntntc hnp failed lo_ob- 701 P.2d 1.1(;p8 (Alnnka CL App. 19881;
Inin proof of the prior conviction In tiino  McCombn v, SInto, 754 P.2d 11%)(A|nnkn
for nontencing. Ilie norrnnl recnurne un- CL_App.. 1988).
dor nuch circumnlnnce In n continuance. Cited in Kotelen v. Stnte, GOOP.2d 1199
Slewnrt v. Stnlo, 763 P.2d 515 (Alnnkn OM &Alnnkn CL App. J903); Hole v. Stale, 7G4
App. 19GB). _ 2 SLL ek CL - App 10881,
Now nontencing henrlngq not re-  McCombn v, Sinte, 754 P.2d 1129 (Alnnkn
quired on remnnd. — Although the Ci. App. 1988)

Coltnlern| referonccn. — Chronologi-  nity for nubneguen] offenne ua<lor hnbilunl
cnl or Rrogedyrnl_ neguenco offormeF con-  criminnl ninlute. 24 ALTMIIr 1217,
viclionn nB nffccting enbnncemnnt of pen-

See. 12.55.147. Fingerprints nttime of sentencing. When n de-
fendant io convicted ofa felony by a court of thio state, the defendant's
Fingerprints shall bo placed on the judgment of conviction in open
court, on the record, at the time of sentencing. The defendant nnd tho
person administering the Fingerprinting shall sign their names under
the fingerprints. \§ 35 ch 143 SLA 1982)

Hcvﬂnora uolen. — Fancied nn AS
12.6r1.14G(f). Renumbered In 1982.

See. 12.55.105. Fnctors in aggravation nnd mitigation, (a) If u
dofendnnt is convicted of nn offense nnd is subject to sentencing under
AS 12.65.125(c), (d)(1), (d)(2), (e)(1), (e)(2), or (I) nnd

(1) tho presumptive term is four yenrs or less, the court mny de-
crease tlio presumptive term by nn amount as great ns the presump-
tive term for fnctors in mitlgnlion or mny increnRe tlio presumptive

ltlerl[rl up to the mnximum term of imprisonment for fnctors in . gqgrnvn-
oli
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(2) nconviction in Iliin nrnnolhorjurinriiclion nl nn oHount* lirtvii,|>
elements Kimilor to those of n felony dnlined misuch under Alnskn Inw
nt the Lime the ollcnse wns cnmmiltoil is considered n prior felony
conviction;

<31 two or mole convictions arisinj; nutof nsingle, continuous crimi-
nal episode during which there wns no suhstnnlini change in the nn-
luro of the criminnl objective are considered nsingle conviction unless
the defendnnt wnn sentenced lo consecutive sentences lor the crimen;
oirenses committed while attempting to escape or avoid detection or
apprehension nfler the commission of another offense nre not pnrt of
the name criminnl episode or objective.

(>) When sentence is imposed under this chapter, prior convictions
not expressly admitted by the defendant must he proved hy nuthenti-
cnted copies or courl records nerved on the defendnnt or the defen-
dant's counsel nt least 20 days before the tinle set. Tor imposition of
sentence.

(c) If the defendant denies Ihe nulhenlicily of a priorjudgment of
conviction, Hint the defendant is the person named in the judgment,
thnl the elements of a prior offense committed in anotherjurisdiction
nre substantially identical to those ufa felony defined nn such under
Alnskn Inw, or that a prior conviction occurred within the period spec-
ified in (n)(l) nf this section or if the defendant alleges thnt two or
.more puiporledly separate prior ronvictionn nhould ho considered n
single conviction under (a)(3) of this section, the defendnnt nhnll file
with the court and serve on the prosecuting attorney notice of dcninl
no Inter thnn 10 days before tho dale set for imposition of sentence.
Tlio notice of denial must include a concise statement of the grounds
relied upon and may lie supported by affidavit or other documentary
evidence. ] ) )

(d) Matters alleged in a notice of denial shall be heard hy the court
silling without a jury. If the defendant introduces substantial evi-
dence thnt the defendant is not Llie person limned in a priorjudgment
or conviction, llinl. the judgment in not authentic, thnt the conviction
did not occur within the peiiod specified in (a)(1) of thin section, or
thnt a conviction should not hu considered a prior rolony conviction
under (a)(2) or this section, then tho burden is on the stnte to prove lhn
contrary beyond a reasonable doubt. The Inirden of proof that two or
more conviclionn nhould tie cimnidcred a single couviciion under (a)(3)
of thin necLion is on the dofendnnt liy clear nnd convincing cvidenco.

(e) The authenticated judgments of courts of record of the United
Plates, the District of Columbia, or of any stale, territory, or political

subdivision of the United Platen me priinn facie evidence of convic-

tion. (ft 12 ch 155 PI,A [')7B; am ftft 32-'M cli M3 SLA 1902)

% 12.55.M5 Code of Criminal Procedure £ 12.55. M5

[tnvnilrl union. — Jterthni lIS, ell. Mil,
SIA 1507, enacted n subsection [f] which
wnn reiiudiilinmnil Tn 1982 nn AS 12/SS.HT.

Crons references. — For effect of enn-

vnllnnnptlo nInm|m I 1]18(1(5e |e|||ve
dole of ch. 10(1, SLA 17]) nm

16(1, SI.A 1978, In th empornry nnd
Specinl Arto.

NOTES TO DECISIONS

Conshtuhonahtp of gromtmpllvn
nenlenclnﬁ provin uI|n — See nolcs un-
der name Rooding, A 120, Nell v.
Slgrétze 042 12d 10(11 (Alnekn CI. App.

Section held roimlittitinnnl. — Thin
neehgn wnn not miconnlitutlonnt nnd pld
ant (e defendniit hin_rlfdit to trinl
hy Jury When It nllownd Iho Judgo lo deter-
mine whether n defendnnt hen honn con-
victed of one or more folonlen; tho provl-
oloan did not crenlo n crime, nor were they
nn_element of tho crimen for which the
defendnnt wnn convicted, but wero mnt-
tern of sentencing, tmditlonnlly n r |cn
lInn fr th court, Tu 1l v. SInIe 678

(Alnnkn CI."A p 1984

DotormInnilon of whother n permn
Inn necond third, or subsequent fel-
ony of enderforpurponenofnpplyln the
presumptlve nenlencing provinlonn ot AS

5.125 In governed b(y] the provlnlonn of
thm nectlon nnd AS 12.65.18 (Z% P nnd

Id). Juneby v. Sinle, 641 P.2d 823 (Alnnkn
Ct. App. 1982), modified on othergroundn
nml nit'd on rchenrng,

(Alnnkn Ct. Ap Ip

Section applied In defining whnl n
"felony chnrgo or convmnon“ In for
&urponen 0f"AS 12.66 t88(c£( See

uvnnn v )Stnte 690 P.2d 0B4 (Alnnkn CI.

Ap
FPrcnumphvo neulencing olntuten nn
oId In Interpreting no 28.15. 181 C). —
? Tulowolzke. v, Stnlp ﬁ p't of Pub.
Snfety, 743 P.2d 308 (Aln 1987
Pnrngrnph(n In)conntmed — Where
n dofendnn ont eovnn Yenrn ho-
ena the nto of dn uncpndltonr}l din-
c nr%n on hin_mont mcenl prior %
without committing nnothnr felony, ho |
%Inuhcct IH renum ||vosentencn]g ut
where [enn thrin.neven ycnm eeppr ﬁ
pncon itiona mphnrgﬁ]on n pnor f?on
rom tho comminnlon ofhin current otfenno
then nil prior felony olTenijon however re-
mote mny be eonnidercd for purponen of
Brenump e nenlencln% iHh'v. § Inte
53 P.2d 1057 (Alnnkn Ct. App 1902).
The courl of n Renln rojoclcd defen-
dnnt'n contention thnt pnrngmph (n )(I? of

thmtq(ipn%n rgmpld be mggtpre;eg ng |

tween dinchnrgo from nnpervinhm niler
one felony conviction nnd eomminninn nf n
new ofienne, ofinnnen occurring, prior il
the neven yenr hrenk mny nolonger he
connldered Tor p r[]Jonen or presumptive
sentencing. Onht v Slnle 663 P.2d
106/ FAIn kn Ct.

Wit pnrngrnphé L(I) ||m Ie(tnslature
expllcnly de5|gnate 0 dnlo of the cain-
minolon of lm” (ubnoguont ofTonno on Ijm
opornlivo dnlo for thn cnlculntlon of prior
ronvictionn. Hllor v. Municipality nf An-
pg%r)]go 781 P.2d 24 (Alnnkn CI. App.

Uno of prior cnm|nnl nctn In- non-
lencing In"excenn of prentunplivo non-
lenco. — Whero pnrngrnph ()t ){)) prohib-
ited conmdcrnhon of priar conviclionn for
purponco of rendering defondnnt n necond
offender or third offender under AS
12.05.126, nnd wimro defendnnt wnn no*
othcrwino sub&ect lo n grenumpllvo nen-
tence under AS 12.66.125, tho prior crimi-
nal nets nny ncvcrlho'enn tn- connidored
nn connliluting, nn excepnonal enne” jun-
tiTying Imposjtion or nenlence In excenn of
the prenumplive senlence for n necond of-
fender. KO([]nnnluk v. Sinto, 065 P.2d 339
(Alnnkn C

Even If n prior felony convicllon In loo
remote In lime to lie connidored in Holer-
mining whether n defendnnt In nubject lo
the prenumplive sentencing statutes, the
conviction enn ntill bo eonnidercd for eon-
toncing purponen; nnd nubntnnlinl WEI?h)
enn bo given to thnt copviction If th
resent cncumnlnncen mpmate thnt the
rior conviction In ntill rnlevnnt. Mnnl v,
H’b@? 670 F.2d 708 (Alnnkn Ct. App.

Efﬁct of 1082Ta}1mendment Iod arfli-
r ndmenin
haﬁh @l))hh lll|ed "n(f }Inr {hr9 Entnn-
Y entical® In (n){ Zznnq ameﬂde tho
ecct le focun on ter thnn cur-
rent Inw ,constnute nchange rntlmr thnn
clarification of e [nw. Wnnnon V.
%%tz 662 P2d 117 %Alnnkn Cl. App
Crime cannot lie enlarged b&/ Indict-

ment. — Tho crimo, Ie peranve
fnelo Wh|ch cnnpltluh f Frcnmma ru:nne
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would T c,ilillrtl |«_f_iri_n% n nriilfiifp nw
<l upon tin* Imponitini of [ nunpcm_l_*J
Bmtlon f_tlic nejitiiin* Tntmk v, Sti.
55 [*2d 788 tAlnxkn Ct App. 1982)
In ovnluntijig wiirlfinr n Pnrlmll fuin-
pmdrd nrntrmco for nfirnt Iflnny oTpiuW
Ip In cxcep” or tin* pre<'imp*ivr* »rntcnrn
which n ppcoikl f_nlonry i.ffrndftr would in-
mivn, the reviewing fourl nliould cniumlrr
only llint portion Uf tim pnulniim_ wiifirfi
imgnnnit n o of InmrcMniioit_Tnrruk
\{gosztnto, gol» IV7d 788 (Alnnkn CI. App

Where defpiignnt wn* n fint fidnity of-
fender convicted ofn rinnn Htelony, néxun|
nfiupp of n miimr. nnd. fing tfip defendnnt
fieen nufijpct lo presumptive ‘penleticiug,
tfie_cicrumntnnmp would Imve fireu pulll*
cieiilly pxtrnnrdinnry lo wnrmht n null-
pinntinl” Increnne in” lm npplic‘dde pin-
nuir.plive term, llie ennn |5)m||f|nd m nil
excnplioiip.| one under Aunlln v Slnln, 07.7
I 2d 0,?,7 ‘Al?nkn Ct ARp_ M I}; nng |Im
linpnnilirrtt of n nnntnncn”in exrrnn of lite

four-znnr _prcnum\})_hvr Iow'u mr n?_cond nf*
fendér« did not vjidul llm Aunlin min.
Skreplcli v.gSInIe, 740 1¥7d 950 (Alonkn

t. . . I .

Alt dpug tfie jud”* infiminn Ifinl n
lengthy poninnce” will neivp (IIn nenlenc-
Ing qonln of genernl tinierimcn nnd com
munity colidémnnUnn, tfiene gonin mnmd,
In theinnplvc*, numet tfie imponltion of n
mnximum !0-ycnr term for n fimt oirender
convicted of nchiPf 1l frliiny, nucfi nn nrx-
unl npnnult of n minor. Sfirepicli v. Stoto,
740 1\2d 950 (Alnnkn Ct 1987

Wfiere defendnnt with no prior felony
convirtionn wnn convicted nf tlirro counln
nf nexunl nnnnult in Dm fitnt degieo, no
uncinpnilled felony, nml one count of nl-
temrﬁ)led nexunl nrinnult in tfie Hint degree,
nchnn A felony, tim mnny rrpntnle Turi-

A laska Siaiimfn
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deulo of nexim! nnnnult, dnfemimt'n multi-
Ple \q»t_lm . llia one of n dnngeiou*. mntru-
imnt, itltd lin wﬂl_mFm;rn_to IrToro fiin
viclimn witfi Cml Irirttrwmeit, entnfillnlied
tfinl fie wn« n nrhc_ulnrl)( dnn?crnun of-
fender who hnd to_fie Inole.led for o Hub-
ert itinl Penod of time to fnolect lire pub-
|||c, nlid tm,lcfpnigon'tn r-en encedlmponed o{
17 yenm wijlfi 12 yeern nyppended wne Tu

cZe rl); mv\(l#'nknny ?oolo |§pv gﬁinlr, 719
P2d 7191 r(Alnnkn l. ApP 19"7{).

A Hint felony nIMider'fl prim fccnwd nf
mindejuennnr cnnviclioim. nvei; if ex|Ut-
nive, doert not ipmlify tin nn_ertreor tinnry
citciiliietniire wnrranttng ti.tpnail lor. of 0
tern: exceeding lire necond offender pre-
nwmplive Itryrurld* v. Sinle. 71ft P.2d
1154 (Alnnkn” Ct. App. 1087).

NVfieie Ifie defentinnt, n ,"rnl fe|0n¥_of
fender. wnn convicted of nun count of tfief|
in llm nnroit | degree nml M./ce counln of
furpniv in tie necond d**gire, nfie nfiguld
not linvr iec"iverl it Inm| nenteuce, includ-
Ing, exuie™*pnlivr_Increments, mme neverc
tlicin lIm ;|rrnuu¥|(|ve term erinfilieficd for
n lfiird felon}/ offender, whero there. won
nothing In tim record to nuggenl tfinl n
rmuponite nenlence of imprisonment, In-
clu |n? il cmifleciillve Sncrernonln,
grenler tfinn thin_pn:nuitt].Uvo lerm win
needed lo deter Ifin o'riendnnt. Yourp v.
Slgnglg. 702 P2d 497 (Alnnkn Ct. App.

Senfenro In nccorc, with Avintln ruin,
— Piint fe,'_nn%_offender,'* nenlence of four
yenmn Impi imminent, with three yenrn nun-
P_ondedJ won nufixinntinlly more lenient
imn Ifin two-ymr preeu.uptive lerm thnt
would Imve firru inIIcan" lo. n n«cond
felonﬁ_offen_de_r, nnd |
late Hie Atintitt rule. Ifong v. 3Inl*, 777.
P.2d 1099 (Alnnkn Ct. App. 1989).

Soc. 12.55.135. Sentences of Imprisonment for ininclecmennors.,
(n) A defendant conviclpd ofa rinsn A misdemeanor mny bo sentenced
to n definite term or imprisonment of not more limn one yenr.

(b) A defendnnt convicted of a cions H inimlpmennor mny be non-
lencod to n definite term of imprisonment of not more timn 90 dnyn
unless otherwise specified in the provision of Inw defining llie offense.

(c) A defendnnt convicted of nssnull in Ihe fourth degree committed
in violntion of the provisions of nn order issued under AS 25.35.010 or
25.35.020 shell he sentenced In n minimum leim of imprisonment of

20 dnys.

(d) A defondnnt convicted of nssnult in the fourth degren upon n
uniformed or otherwise clenrly identified pence officer, fire fighter,

rm-rerljnnnl nflirer pliie.».>.-v

ur

mrefom did not vio-

£12.5M0

f'ODE OK CHIIMINAI, PnOCEOIMIE

£ 12.55.M5

Inncn nttendnnl, or other emergency responder who wne engnged in
cho performance of olficinl duties nt the time of the nssnult nhnll he

sentenced to n minimum levin of
(e)  Tho execution of n sentence under (c) or (d) uli’ thin section mny

imprisonment of 30 dnyn.

notbe suspended nnd probntion or pnrole mny nothe grnntcd until the
minimum term of imprisonment hnn been served. Imposition of n sen-
tence under (c)or (d) of this section mny not bo suspended, except upon
condition thnt the defendnnt bn imprisoned for no loss thnn the mini-
mum term of imprisonment provided in (c) or (d) of this section, nnd
the minimum sentence provid»d for in (c) or (d) of this section mny nol
ho otherwise reduced. (§ 12 ch 150 SLA 1978; nm 5 2 ch 139 SLA
1980; nm ft 22 cli 59 SLA 1982; urn ft 13 ch 01 SLA 1982; nm ft 31 ch
M3 SLA 1932; nm ?5 4, C ch 92 SLA 1903)

NOTES TO

ConetMullonnllly of pranumptlvn
nenl t|clnﬁ grovmon*. — See nutee Ufi-
d?r nme fe deg A3 12,6525, Nell v.
Sgry?e), G42 P.2d1HOT (Alnekn CI. App.

Mnximum _nenlence for Joyrhling
Jtiellflcrl. — The dlelrlct court judge wne
r.rt rionrly mletr.ken In chnrncterizing a
defendnnt nn a wornt offender, nnd In m-
oeing tho mnximum eontence ofcne yoar
or third-degree criminal rmechlofpoynd-
Inﬁ). Deeplle thn limited period of fime in
which Iho defendnnt committed the of-
feneee, the defendant's record, coupled
with The enpecinlly eorloue rnture of the

particular Joyriding oflenece. i.e., lhal It

wee committed In"order lo ,'erp?rnl« a  1988)

felony, Juetiliee the ecntcme " Impoeed.
Plan \6.85tn|e, 724 P.2d GOO tAlnekn Ct.

Apg). 1980). _

entonco uphold. — Comp eilo nen-
tenco of 24 ntonthe wllh eix mo.ithe cue-
pended for reTuenl to juhm |l lo n diemlcnl
tirenth leel nnd for driving wltn n cue-

DECISIONS

pendfd op-mtnr'n lic-nnnwna affirmed
where Ihe defendnnt hnd__ﬂv? r-'Mr “Irlv-
’mn; while Intoxlenled cnuY]Ic Inne and nl
enel four prior driving wllh anepended |I-
c«n«e eonvicllone nnd wne on Pro ntim. fnr
n prior driving whiln Intoxlenled end drlv-
Ing with euependcd lleonee convicllon.
Wil V'gBSJ”“" 692 P.2d 976 (Alnekn CI.

App. 1984).

p80neecu|lve emtencing hy dlelrict
court pnrmleniblo undor former Inw.
— Soe Slate v. Pelo, 420 P.2d 338 %—\Inekn
1966), decided under former AS 11.06.010.

Applied In Qelroeky v. Sinin, 726 P.2d
1087 (Aloeka Cl. A[l)fl) 1980); Purcolln v,
Stnte, 765 P,2d 114 (Alnnkn Ct. App.

Cited in Law v. Sinle, 624 P.2H 284
(BAInekn 1981% Kelly v. Stnte, 603 P.2d
987 &Alnekn [, A;S)g *98.12(; Sinto v.
Wnnlkce, 749 P.2d 1360 ( .
1988); Smlllr v, Sinte, 766 P.2d 91
(]Alnekn Cl. App. 1988); SUnvnrt v. Sinlo,
03 P.2d 616 (?Alnnke Ct. App. 1988).

Sac. 12.nr.140. Sentences far violations. (Repealed, § 20 ch 09 SLA

1902}

Soc. 12,65.145. Prior convictions, (n) For purponco of connicler-
ir.g prior convictionB in imposing sentence! under AS 12.55.125(c),

(d)(ll)), (d)(2), (e)(1), (e)(2), or i)

npriorconviction mny not be considered if n period of 10 or more

yenrn hnn elapsed between Ihn dale of tlic defendant's unconditional
discharge on the immediately preceding ofienne nnd commission of the
present olfensn unlosn tho prior conviction wnn for on unclinssified or

A felonv'



5 33.30. UJi Aiaska Statutes 5 33.30.101

4) secure or engage in employment;
5) nilond educational ms'ilutionr
0 secure n reiidonce or mnke other preparation fur release;
7) appear Lofnro n group whoso purpone is n belter uiidcrstniiding
of crime or coneclinns: or

(8) for nny oilier rtim bilitnlivo purpose the commissioner deter-
minor, to ho in tho interests of tho prisoner nnd lhe public.

(b) .ftho commissioner determines with reasonable probability thnt
n prisoner enn livo undor reduced supervision without violating the
Inw or tho conditions onInblishod for tha conduct of the prisoner, llie
commissioner mny grnnt n furlough nfler considering

(1) the fnclors in AS 33.30.091;

(2) violations, iT nny, by tho prisoner of n condition of n prior fur-
lough;

(g) tho history, if nny, of institutional misconduct by the prisoner;
nnd

(/) the best interests of the prisoner nnd the public. (§ 6 ch 88 SLA
198G)

NOTES TO DECISIONS

An nmonilrd nenlenrn ronstnuyvl lo 16K (File No. 31721. 094 P.2d .78 %1070)
hsvo rrpinctnl the Inilinl term of |m-  decided under furmer AS 33.30.2.0
Pnsonment b% employment ns n fire Piiteuniil lo the prnviniuns of former AS
ighter would hnvo bees In effect eiinilnr 33.30.(120 nm! former AS 33.30.0'i0 n grin-
105 o relenso Thus, Ilir amended oo~ nnor in_lim runlotly of the Division (now
tenco would_hnvo mennl llinl “cncli dny ~ Depnitiimntl of Cn reelions hnd the rlg%ht
spent Workmg would »0_connidored llie o rereive pnycholngmn or ﬂnyclunnc
quwnlgnt ofh d“eg SPOUrt] m| ;‘7” [(_Jﬁg”eM\r/] Irenlmentc|j n’ phynicinn orf(t)lt er ||enkllﬁ1I
core provider, exercining oftlinnry ski
12171, <7 P24 371970, ueméed under i chre nI tho imé.of Observation, con-
fo”lrﬂ%tAl% ?gcelve sychlnlrlc enre. —  Ituded wlin lennonnhle modicni certnmy
Pio qest of 1 rsm ors “ ht In- meaivn lhnt lim _prisoner's nyinplorns evidencert, n

Uontmont for lientlh ro n soutlined In  shtioun illseosp or injury, |Ihnt such dis-

0se Or [iijuly won cumntiln o mi ht |>o

ttowrln\%n\é non“ﬁ'W"r‘n e ()2r9e4nné1 fn Gir. guhstnnlmtyynllevmled and that i

remo courl od ils criteria in rloter-  tonlinl fr linrm to tmé)nsoner h% reneon

ining p |est|on ns to the ” ||t0 1 pris- fdelny or deninl of enro could he hulmtnu,

ik recﬁ"’e chongionl . phvc 'Q\ts Bl R P 0P ?e|r|rf1|rf1rﬂ

”°§8re tﬁnfnovm " 8p il S g Hpethmﬂ nF|I mkler 1roundn 4Sgp24 38

. Nn. [COIt F|IeN p o [fifiH (File No rn

%l%ZT % Bz% 134 on rn\qem S% mo? 8970) emded under fotnmr AS

ieri-on other gmuhde. Sup. Ct Op. Pin. 3330200

Colintornl roforcnoen. — Fniluie of furlougli or olimr porininsfvn rrlenso
piisonrr (n return nl cxpimtion of work riod im crime of onenpo. 76 ALH.34 G O

§ 33.30.110 I’nonATioN, Piusons, and PnjsoNRns 5 33.30.111
me 33.30.110. Hiepmled, 812 ch 88 SLA 198(1.)

Sec. 33.30.111. Prerelease furloughs, (a) Furlough programs es-
tablished under AS 33.30.010 must includo proroleane furloughs de-
signed to facilitate the reintegration of a prisoner into society.

(b) A facility thnt in specifically ndaptod to provide a rosidonce out-
side prison, including n hnlfwny house, group homo, or othor pinco-
inont thnt provides vnrying levels of resti ::tion nnd supervision, mny
1)0 used for n prinonor on a prorolonHo furlough.

(c) Tho rontrictions nnd supervision required for a prerelonno fur-
lough shall piovido safeguards thnt ininimizo rink to thn public nml
include, ns n minimum,

(1) frcquont contact with tho prinonor by persons supervising tho
prisoner;

(2) knowledge by supervisory staff of tho locntion of the prinonor;

(3) periodic reports hy supervisory stnfT to tho commissioner on the
porformnncc of tho prisoner while on furlough; nnd

(4) aresidential sotting in which pe sons supervising n prisoner nre
obliged lo immediately report lo the commissioner nny violntion of n
condition set for tho prisoner's conduct.

(d) Notwithstanding AS 33.30.101(b), nnd other eligibility criteria
established by the commissioner, thnt relate to risks to tho public
posed by the proposed furlough of a prisoner,

(1) a prisoner sentenced to a definite term of imprisonment of more
thnn one yenr but loss thnn five yenrs is not eligible for a prorelenne
furlougli until the prisoner hns served nt least one-third of the sen-
tence; nnd

(2) a prisonor sentenced to a definite term of imprisonment oT five
years or more is not eligible for n proreloDso furlough until the pris-
oner hns served nt lonst one-third of the sentence or ia within threo
years of tho release dote, whichever is Inter.

(e) A prisoner mny request n prerelenso furlough undor procedures
adopted by tho coinmisHionor. IT the commissioner denies a roquent for
n prerolenso furlough, tho commissioner shall provide tho prisoner
with n written explanation of the reasons for tlio denial.

(0 Upon request of thn victim, in the enso ofn prisoner convicted of
a crime against n person, notice or tho commissioner's intent to con-
sider the prisoner for a prerelenso furlough shall be sent to tlio victim.
Tlio victim mny commentin writing on tho intent of tho commissioner
to release the prisoner on prerelease furlough status. The commis-
sioner shall consider the comments of the victim before making a final
decision lo relenso n prisoner on n prorolonso furlough. If tho victim
requests notification, the commissioner shnll tnnko ovory reasonable
effort to notify the victim of nn intent to release the prisoner on a
prerelease furlough. Tho notice must contain thn expected date of tho
prisoner'e release, tho geographic nren in which the prinoner will re-
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§33.30.080 Aiaska Statutes §33310'ﬂ.

NOTES ro IIKOHIONH

rityalcftl nxnmlrintion uliortly nftor  did not vininfn former AS 12 4r>.0B7(n)
«rrf»gt h/»kﬂ\pmper'_ A Hhrmcnyoxnmi_ prowdmg for dpoyrhinlric nxnminnlinn'n

nnlinn by n clinicnl pnychomjjin| nhoitly 1 dofendoMI under rrrinin candilionn, nnd
nfler defendnnt wnn nrrenin| nii

RO ol e
Info cunfewly, brrnune the f*o'iim fenrod iin- Hf :
fendnnl i Pllicidnl, wnn Prodwrl milho- ~ Ifivrimn v, 5|”|9M5UP- Ct. B No. _1HI9
fired under former 'AS I1130.1HOM) nnd ~ (File No  332m. Mx2'2d 1200 (19701.

Collntnrn| refnrnrrmn. —_ (nitftittnlilp
and nvidnnlinry uno of uncmivicUMI prin-
onnm' rnnil. 02 AMtftl MAl,

Sec. 33.30.080. (Repented, $ 12 cli 88 SI.A 1088.1

See. 33.30.00L. Transportation of prisoners, <n) The commis-
sioner of public nnfely is responsible for transporting n prisoner to nnd
from the court havingjurisdiction over the prisoner nnd for delivering
n prisoner lo n correctionnl facility upon temporary or finnl commit-
ment by n court or upon transfer of n prisoner from one correctional
fncility lo nnother either inside or outside the stnto.

(b) The commissioner of corrections shall make nvnilnblo return
trnnsportntion to the pince of arrest for n prisoner who is released
from custody in n stale correctional facility.

(¢) The commissioner of public snfety shall mnke nvnilnblo return
trnnsportntion to the place of nrrest for a prisoner who is relensed
from custody before admission lo a state correctional fncility.

(d) The commssioner of corrections shall adopt regulations govern-
ing the furnishing of transportation, dischnrgo payments, nnd cloth-
ing to prisoners upon release from a slate correctional fncility nt nny
stage or n criminal proceeding. _ _ _

(e) Except as provided in (8 of this section or nR necessary in a
criminal action pending ngninnt the prisoner, a court mny not order
tho transportation or a prisoner.

(0 Acourt may order a prisoner who in a party or witnesn to n civil
nclion or a witness to ncriminal action to appear at a pince other thnn
within a correctional facility only if the court determines, after provid-
ing a reasonahle opportunity for the commissioner lo comment, thnt
the prisoner's personal appearance is essential In the just disposition
of tho action. In making ils determination, the court nhnll considor
nvnilnble alternatives to the prisoner's personal nppenrnnce including
deposition nnd telephone testimony.

Fg) Except nR provided in <li) of this section, the expenses associated
with the transportation of a prisoner ordered under (f) oT this nectlon,
including Ihe costs of trovel for the prisoner and escorting olTicors nnd
the salary and per diem costs of the escorting officers, shall he borne

§ 33.3U.090 ['ItODATION, I'ItISONS, AND ZIItIHONKItil i 33.3U.Ull

hy the party who has requested tho priaoner's appearance, nnd nhnll
he paid to tho commissioner of public onfoty before tho prinonor ia
transported.

<h) A prisoner who is n party toa civil action is notrequired to bear
the full costa of n prisoner's own transportation under (g) of this sec-
tion if tho court determines thnl tlio prisoner is indigent. In these
cnscs, the court mny require the prisoner to hear n portion oftlio costs,
nnd the commissioner of public safety shnll boar the remnining costa
of transporting tho prinonor. ' nn indigent prisoner recovers a money
judgment, tho court mny require the prinonor to boar all or pnrt of the
oxponnos required undor (g) of this section. (5 3 ch 88 SLA 1980)

Soc. 33.30.090. IRopenled. 812 ch 88 SLA 1986.]

Sec, 33.30.091. Designation of programs. Except as provided in
AS 33.30.111 nnd 33.30.161, the commissioner inny assign a prisoner

committed to tlio tommisnioner'n custody to n program established
under AS 33.30.011(3) considering

(1) safeguards to the public;

(2) tho prospects for the prisoner's rehabilitation;

(3) the availability of progrnm and fncility space;

(4) the proRpect of future judicini proceedings requiring the pres-
ence of the prisoner;

(5) tho nnturo nnd circumstances of tho offonso for which tho pris-
oner wns sentenced;

(6) the needs of tho prisoner ss determined by a cInsBificnticn com-
mittee nnd nny rocommondntions made by tho nontencing court;

(7) the record of convictions of the prisoner with particular empha-
sis on crimes specified in AS 11.41;

(8) the use of drugB or alcohol by tho prisoner;

(9) tho length of the prisoner's sentence; nnd

(10) othor ctitcria considered appropriate by tho commissioner, in-
cluding experimental ovnluntior, of correctionnl programs thnt nre

consistent with protection of the public nnd reformation of the pris-
oner. (5 6 ch 88 SLA 1980

Sec. 33.30.100. (Repentted. 5 12 ch 88 SLA 1986.]

Sec. 33.30.101. Furloughs, (a) The commissioner nhnll adopt reg-
ulations governing the granting of prerelease nnd nhort-duration fur-
lougha to prisoners to

(1) obtain couriBoling nnd trentment for alcohol or drug nbuno;

(2) secure or nttend vocntionnl training;

(3) obtain medical or psychiatric treatment;
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6 33.20.1M0 Alaska fiiAiurr.n § 33.20.050

Soc. 33.20.0%10. Released prisoner. (a) A prinonor released under
A'S 33.20.030 nhnll bo released oil mnndntory pnrolo to the custody
nnd jurisdiction of the pnrole bonrd -inder AS 33.10, unlil the expirn-
tion of the mnximum term to which the prisoner wns sentenced, if the
term or terms of imprisonment exceeded 1P0 dnyn. However, n pris-
oner relonned on mnndntory pnrole mny he discharged under AS
33.15.210 before the expirnlion of the term. A prisoner who wns sen-
tenced to nn imprisonment of 180 dnyn or less sloill he unconditionnlly
dischnrged, except ns provided in tc) of this section,

(b) This section docs not prevent delivery of n prisoner to the nu-
thorilios of nsinto or the United Stolen nntilh d lo the custody of the
prisoner.

(c) Ifnprisoner's sentence includes n residual period of probntion, n
prisoner relenscd under AS 33.20.030 shall immedintcly begin serving
the residunl probationary, period, except thnl if mnndntory pnrole is
required under (n) of this serlion. serving the piobnlionnry period
shall immedintcly follow dinchnrgo from pnrole. (fi Xch 107 SLA 1950;
nm 3, d ch PR SLA 19R5I

Effect of nmondment*. — "llir 1086
Amendment rewrote nubRcctinn (n) nn'i
nchlrd luhAeclinn (c).

NOTES TO DECISIONS

The wording of IR US.C, ft 4*M In
very clone Io t nt ofnulmectlon In). Mnr*
up. ClI Op No |9R2 No.

(F|Ie No 41182 604 P2d I(19/9), decided {

1 _(File No, 77391 675 P.arl 1297
pnor t0 1%86

, (Jpcuhml prior to 1986 ninoittimonl.
enro of renumrPtlvoly Hente nco&j
0 C

Pnrolo onrJnautﬁnont — I'neonere or, Rrrsut tivoly Ponl**i
it i, Uy re)(«ned i

F)V“" i r°'°PauHec”c”|'on”M"%|H”%erne°r i i S
ts dnyn lo eerve under Il.o.r ec,, g ........ | nnpl UIcondIIIonn|
|

to ro rolon-p.1 no Ift relonnoﬁ r rﬁmd
[? Iho N horerpv/'\o gt poem rc%ﬁdn%,r Fil". Nu. §97*| 719 PQ d M I tflv% re-
of r

ggroo fUnhum_v. Hiorne, Ct.
4)

[r]
0

olco«o on nryle whirl, nre tho -nmo n- AnP; 1>P. No d O(FI|c No.
lho opocinl_condition” which the pnrolo  A- 415[) GtHI 211212 (10851,
onrd -Ctn Tor Aooncrn which il rt>lonﬁ) {[(n in 5"y qu" Rl A p 0Op.
rcl-In crntli,ii rPd tlio pnrofo lo No. UIGI), (IT4 P.2d ]18 51 2
onr emn revo etepnrn|oo 0rno,>nn nt0|l in N nkn nk v. .S oe, Ct. 20
mnndntor?/ rclenno who violnlon thooo npo- f 90 fl-ile No; fH2CM, G15 1*2,1 215
cinl condilinnn, even though tho violntionn ~ <19821.

Sec. 33.20.U50. Forfeiture for offense, If during the term nfim-

prisonment n prisoner commils nn offense or violates Lite rules of tho
correctionnl fncility, nil or port of the prisoner's good time mny be

forfeited under regulations ndnpled fry the commissioner of correc-
tions. The nmounl or good time forfeited shall be relnled to the sever-

ity of the offense or rule violnlion. (§ 5 clt 107 SLA 1950; nm § 2 ch 11
SLA 1906)

2

10 not violation*! of etnlutory cnmlilionn

S 33.20.050 PnonATION, Prisons, and Piuronkiu H 33.20.070

qot of AmicumAnta. — The 181 \ithdrawal. forfeiture, modification, or
amendment rewrnt itiis éecllon.
|reonateftr§ reference*. — 73 CJ1S., ggn)\w&go%*%vnn allowance to prlemter

Sec. 33.20.000. Restoration of forfollod good time. Tho commis-
sioner of corrections nmy rontore nil or n portion of n prisoner's for-
feited good time, tinder regulations adopted by the commissioner, if
tho prinonor domonBtrntcs progress in faithfully observing tho rules of
the correctionnl fnciity in which tho prisoner is confiiiod. The ninount
of forfoitod good time restored hy tho commissioner shnll he minted to
the ncveritv of the offense or rule violation committed by the prisoner
nnd the length of time ofgood conduct thnt followed the ofTensc or rule
violnlion. (5 G ch 107 SLA 19G0; nm s 3 ch 11 SLA 19P5)

Effect of amendment*. — Tlio 1PRO
amendment rewrote tide section.

NOTES TO DECISIONS

Cited ia Benr v, Stale, Sup. Ct. Op. No.
470 (File No. 813). 439 F.2d 432 (1968).

C0”at?tfaz|1 roferenoe*. — 72 CJS, erronoonA or void jonteng nvn||dJudg-

PrlAanA of ti * Mitall
Right to credit for time nerved undor trInI 35 ACLOR%C I102%3 ang - now

Article 2. Power of Governor to Grant Pardons,

Commutations nnd Reprieves.
ction Section

Secti
70. Governor mny grnnt pnrdone, commu-  80. Bonrd of nrole to Invoetlgn llcn-
I-tl ? B [e%nencfp

3
0.
ona and Teprieve tlon. t I executive ¢

Soc. 33.20.070. Governor mny grnnt pardons, commutations
nnd reprieves. The governor may grnnt pardons, commutations of
sentence, nnd reprieves, and suspend nnd rem it fines nnd forfeitures

in whole or part for offenses ngninst the laws of tho Stnte of Alaska or
tho Territory of Alnnkn. (§ 1 ch 16 SLA 1961}

NOTKS TO DECISIONS

Them la no nuthority wh|ch would 05)04N0 1218 (File No. 2202), GS43

2
‘mict the nsionof thoAu nrlor (
court'* Jura dp?n t0 nontonco 10176626 Jorotlex v, Stat

P
Into a realm of review n d _modification 1%77
which, is Atntutor?l vented jn oither the d In Dear v. State. Sun. Ct. Op. No
nvipreino court or thn executive branch of BN 129 TTHRRY
gO\F/)ornmont Davenport v. 9tnta, Sup. Ct. 470 (F|Ie No. 813), 430 i (PO
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i33.20.010 Aiaska STATUTI'l § 33.20.010

for tlio period of good lime credited under AS 30.20, aubjoct to condi-
tions impound by tlm bonrd and mibjoct to itn cuntody and jurisdiction;

(8) "pnroleo” menus n prisoner, sentence lo o»e or more lermn of
imprisonment exceeding 180 dnyn, roloaned by tlio board or by opera-
tion of Inw before IIm expiration nftho term, subject lo the cuntody nnd
jurisdiction of tho bonrd;

(9) "prisoner” mennn nn offender confined for n violation of sinte
Inw, but does not include n person confined under AS 47,

(10) "victim" hns the manning given in AS 12.55.185. (§ 2 ch 88
SLA 1985)

Hevinor'n nolnt. — Formerly AS
33.10.2G0. ftnnumbniwl In  I9RG,

Chapter 20. Remission of Sentences nnd
Executive Pardons nnd
Clemency.

Article
! an||ftft|ot| of Sonlé#Mree (M 3.1,20010 — 33.20,000)
2. Power ofGéJ(\)/)ernor lo Grant I'nrtlonn. CouimuLntionn nml Roprlevrn {8& 33.20.070 —

Article 1. Uomiflsion of ScntenccH.

Section Section

10. Comﬁutanon of good tiiim 00. FoiOdlurc for offrnng _
30. Disc arq 60. Hinlmntiim of forfeilix| good ti no
-10. Rolonwvl prieon”r

NOTES TO DECISIONS

Dorlvntliui. — Alnnkn'n mnntlnlory ro- 08. No. 1002 (Kilo No 4802), 001 N2d |
lenge eclinmo ia derived from Ifl US.C. (1979).
4161-6(5. Morion v. lnimnoiid, Sup. Ct.

See. 33.20.010. Computation of gootl thne. (n) Except nn pro-
ve'-d in (b) of this neelion nnd notwithstanding AS 12.55.125(0(3) nnd
12 ".125(g)(3), n prinonor convicted of nn offense against the ntntc or
¢ political subdivision of the ntale nnd sentenced to n term of impris-
onment thnt exceeds three dnyn is entitled lo a deduction of one-third
or the lerm of imprisonment rounded off to the nenrost dny if tho
prinonor follown tho rules of the correctionnl facility in which the
prinonor is confined.

(b) A prinonor sentenced to n term of imprisonment of more thnn
ono yenr before April 9, 1986 who wnn entitled to n deduction of lens

2

533.20.020 f'nonATioN, I'nisons, and [Qiiifonkus i foi.l.u... .

thnn ono-third of tho term of?mprisonment is entitled to n deduction
of ono-third of tho portion of tlio torm of imprisonment rojnnining to
be norvod nn nf April 9, 198G, unless tho Honrd of Pnrolo dotorminen
thnt, with reasonable probnbility, tlio prisoner will not livo nnd
romnin nt liberty without violnting nny Inwn. (5 1 ch 107 SLA 1960;
nm § 17 ch 166 SLA 1978, nm § 1 ch 11 SLA 1986)

Effocl of amendment*. — The mnr.
nmendmont rewrote thin soclion.

notes to decisions

Wording of order. — Hi# wordm? Stated In Stelo v. Friujor, Sup. Cl. O[P
order jmp ndm% the Img?smon of non- No, 3001 (File No. 8-972), 719'P.2d 201
tenco for it givon length of time, end re-  (1980).
quiring, o» 1 epcclnl condition of probn- Cited In Bonrv Stnle Sup Cl. Op. Ho.
o e o G e e e o i

v iodi
Sute i » prleonfr given porltdic | e e NonS|202V5esn eésfzuf 3P 28 101
recolvoe apprcprinlo “good. lime”. creal t 11976): Morton V. IInmmond Sup. CI. O
nnd no thnt hdn pnrol? eli |b|||t¥ in pro * Ho. 1082 (File No. 4882). 004 BIH pi
%ﬁ'yo%‘]m g (el N el3) s B g a5 500 Am, 0p. o

GG (1980), : 02 (lt=||o No 006), G4l P2d 8 Sﬂ ngl);
uoted 11 Drnhnm_v, Blcrne, Ct. App.  Unn App. Op. No. e
0o 537l N TH6 15 22 9% No. 6101) 654 P2d L0989} o o
(1 048' Bishop v, Mumup I|tyofAnchor- Frnrlor, Ct. App. O GO (File No.
nge, C1. App. Op. No. 392 (Filo No. A-169). ~ A-415), G98 p2d 17212 (1985)
G P.2d 103 19 )

Collnlernl reforencen. — 69 Am. Jur. W|thdrawa| fmfclluro niodificnlion, or
Prdon nnd Pnrole, S 1 et nog. denial o good -time nllownnce to prisoner.
24CJ S., Criminnl Tnw, H 1571, 1G18; 96 ALR2d 1265.
G7A CJ.S., Pnrdon nnd Pnrole, | let neq.
Pnrole_ ns nun(fendmg running “of sen-
tence. 27 Allt

Sec. 33.20.020. Good time. /Repealed, 821 ch 166 SLA 1975.)

Soc. 33.20.030. Dinchnrgo. A prisoner shall bo rolonnctl nt tlio ex-
pirntion of the torm of sentence leBd the time deducted for good con-
duct. A certificate ofdeduction shall bo entered on the commitment by
tho warden, keeper, or thn commissioner. (5 3 ch 107 SLA 1960)

NOTES TO DECISIONS

IL5J|<*Io%fto proaumptl\/”l\/ly| -onttlnreré glFolrlrtlJ No. 597%) 110 ’&g 216 0(1( |) 3
rgon — raaumpiively aenirncn

il S e,

) ' ' ?t(é%)m 03 0 o R 8D B

C
&S

tcnce ennnot ho rolcnacd unconditionally.
Stnlo v. Frnzier, Sup. Ct. Op. No. 3061
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under AS 12.55.)55(n) or during tlio term nfn Connernti\*<* or partially
connocutive prenumplive nontonco impoBod untlor AS 12.56.025(e) or
17)-

(c) A prinonor eligible for dincrotionnry pnrolo during n period of
nontonco onhnnceinont iniponod undor AS 12.50.155(n) or during n
conpocutivo or pnrtinlly connocutivo prenumplive nontcnce imponod
undor AS 12.55.025(0) or (g) nhnll nerve tho uncnhnucod portion of tlio
nontonco or the initinl pronuinptivo nontonco before being otherwise
eligible for dincrotionnry pnrolo undor AS 33.1G.100(c) or (d). For pvir-
ponon of thin nuhnoction, tho nentenrn lor tho monl norioun ofronno in
tho cnno of connocutivo or pnrtinlly connocutivo pronuinptivo nontoncon
nhnll bn ennnidorod thn initinl pronuinptivo nontonco. The unonhnncod
nontonco or the initinl pronuinptivo nontonco in connidored nerved for
purponen of dincrotionnry pnrolo on thn dnlo tho unonhnncod or initinl
proHumplivo nentonco in duo to expire lenn good time onrned undor AS
33.20.010.

(d) In determining tho eligibility of n prinonor for dincrotionnry pn-
rolo. tho bonrd mny roly nn the verbatim written trnnncript of the
judgo’n nentcncing reinmkn under AS 12.55.025(h)(1), nnd nny other
portion of tho nontencing proceeding, ns well nn thejudgment entered
by the courl. 2 ch 88 SLA 1985)

FdIII or'i note*. — Sacliou 9, ch. 88, tinlly connocutivo prcRumptivo annlonce
SLA 1 5prowdon lhnt (h) 0 fthm flection imponod undor AS 12.55.025(0) or (g) if
“nhnll_bo npplied pronpaclivply, except (he sentencing court ordcm dmcrenonnry
thnt nnonorn _pciiteucad |>oforn January pnmin ol |h|?|| Tor Ihnt period."*

0 n*e eligible for discretionary pn- ly* Uln?lvo KIAtar report*,

rolo durmg 0TI Of nontOnco ENNANCE-  Houd letter N intent elated. (o b) ofthm

ment linpond undor AS 1255.[fifdn) or
during tﬁo torm of n connocutivo or E)ar noction, the 1985 llonne fournnl, p 21,

NOTES TO DECISIONS

Wording of order. — "llie wordm? toiico mnnot bo relenncd uncnndmonnloy
order Runpendipg Iho imposition of nen-  SUdo v. Fnu.lcr, Sup {J
tenco for ngiven length of time, nnd re- (F|Ie No 8972) 719 F2d 20 1980) re
umng m 11 nMKin| ?ondltlon of POhB versin <'\SD ID 00 HI No.
gde inite, te{ of Imprisonment to e Ad4lLg) 098L M 122 1985 decided un-
eerve perio |car¥ ccrwmry to on*  dor fof 180.
sure thnt n prinonnr given >r||od|c limn ~|ur|ndIcUon to deude challeng
rereivnn appro riate g 00d tlme Lredit, - nnd cnuelKutiniinlity. — Dintrict cout
nnd eo thnt It| pnrole el|g|b|||tk/ prop Inched jurindirlion to decide chnllengen \a
erly com’\Pute hilticecy v 53 rggcj\ﬁj llie ntnte parole Monrd'n interpretation of
Y

11 (File No.'518 th|n ﬂect|on nml to the cnnnt|tut|onnI|IK
108/13 {1980) ‘decided under former AS  AS 31.15.180 m Interpreted. Such chnl-
31.15.180 Irngeft hnd Ur be liroughl in the RUporior

Helena* o Rresumptlvely Rontonced court |||nbop v. MuniCipality of Anchor-
r%lo nr, — renumpnvrI){ neninneed e Ct A No 192 (Filo No. AlCIO)
M ton who ii m ndfttnnly telnnefnl with 5 l 7d 1 1 84), deuded undor former
180 dftye or leM remaining on hie non-

10
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Sec. 33.10,100. Grm .ting of din' .etionnry pnrolo. (n) The bonrd
mny authorize tho rnlenne of n prinonor on dincretionnry pnrolo IT it
determine!) n reasonable probnbili* ‘xIntn thnt

(1) tho prisoner will live nnd rei «in nt liberty \vit)iout violnting
nny Inwn or conditions imposed b> .io bonrd;

(2) tlio prisonor'nrebnbilitnlion i ireintogrntion into nocioty will
bo furthered by relenso on pnrole

(3) tbo prinonor will not pone n eont of hnrm to tho public if ro-
lensod on pnrole; nnd

(d)  rolonse oftbo prinonor on pnrowould not diminiRh tho nerioun-
nenn of tho crime.

(b) If tbo bonrd finds n change in circumntnncen in n prinonern
pnrole relenne pinn nubmitted undei AS 33.16.130(n), or dincovern now
information concerning n prinonor who bnn been grnntcd n pnrolo
relenne dnto. the bonrd tnny rescind or rovine tho previounly grnntcd
pnrole relenne dale. In reconsidering the relenne dnto, the procedures
set out in AS 33.16.130(b) nnd (c) nhnll be followed.

(c) F.xcept nn provided in (d) of thin ncclion, n prinoner mny not be
released on discretionary pnrole until tho prisoner hns nerved nt lennt
one-fourth of tho period of confinement iinponed, one-fourth of nn en-
hanced period of confinement imposed under AS 12.65.155(n), or nny
minimum term net under AS 12.55.115 nt Bentoncing, whichever in
grenter.

(d) A prisoner who in sentenced for a term under AS 12 55.125(n) or
(b) mny not be released on dincretionnry pnrole until the prinoner bnn
nerved the mnndntory minimum term undor AS 12.55.125(n) or (b), nt
lennt one-third of the period of confinement imposed, or nny minimum
term setunder AS 12.55.115 nt sentencing, whichever is grenter. (§ 2
ch 88 SLA 1985)

NOTES TO DECISIONS

Tho trial court |r not requned lo nd- A Increnfto In tho minimum period
vbio_of pnrolo minimum*, oro [t au- of Incarceration ,equlred before be-
thor|ty Fo f|xRon|o|o eli |b|||t qb tP omln%ehgme orpnrolo Irnn Increnae
tﬁ eferable for the Rontnince NtUon V.S p. Ct.
t ncourt () Inform { e efen ant F||0r(1\16n No. 2200 (File No. 4008), 017 P2d 50

Sinig, sup. €1, O
2894}1 203 og S 1978% Teokded o Hé et e AS

der former AS 33. 150 0.

Roc. '3.10.110. Prcpnrole report, (n) In determining whether a
prisoner in suitable for dincretionnry pnrole, the bonrd nhnll consider
tho prcpnrole .sports including

1) the prenentenco report mnle to the sentencing court;

the rocoinmondntioi.n mndo by tho sentencing court, by the pros-
ecuting nltorney, and by tlio defense nttornoy, nnd nny statements
made by the victim or tlic prinoner nt nentcncing;



REPRESENTATIVE CON BUNDE Alaska g>tate legtelature

CO-CHAIR HEALTH, EDUCATION
& SOCIAL SERVICES

JMoutfe of ftepresentati'bes

MEMORANDUM

DATE: February 28, 1994
TO: Judiciary Committee Members
FROM: Representative Con Bunde

RE: HB 334

DURING SESSION:

STATE CAPITOL
JUNEAU, ALASKA 99801-1182

CAPITOL ROOM 112
OFFICE (907) 465-4843

As a result of working with Mr. Ed McNalley, members of the Dept, of Law,
Senior District Attorneys throughout the state and our bill drafter Mr. Jerry
Luckhaupt, the attached CS for HB 334 will be proposed in Judiciary Committee

today.

Please do not hesitate to call my office if you have any questions. Thank you for

your consideration.
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2/26/94

CS FOR HOUSE BILL NO. 334( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
EIGHTEENTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES BUNDE, Olberg

A BILL
FOR AN ACT ENTITLED
"An Act relating to criminal sentencing; and relating to mandatory life
imprisonment, parole, good time credit, pardon, commutation of sentence, reprieve,
furlough, and service of sentence at a correctional restitution center for offenders

with at least three serious felony convictions."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

*Section L FINDINGS AND INTENT, (@ The legislature finds that

(1) community protection from persistent offenders is a priority for any
civilized society;,

(2) a large percentage of criminal offenders convicted in this state have prior
criminal histories;

(3 punishments for criminal offenses should be proportionate to both the
seriousness of the crime and the prior criminal history of the offender;

(4) the legislature has a right and the responsibility to determine when to
impose a life sentence.

- CSHB 334( )
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(b) By sentencing three-time, most serious offenders to prison for life without the
possibility of parole, the legislature intends to

(1) improve public safety by placing the most dangerous criminals in prison;

(2) reduce the number of serious, repeat offenders by tougher sentencing;

(3) set proper and simplified sentencing practices that both victims and

persistent offenders can understand: and

(4) restore public trust in our criminal justice system

*Sec. 22 AS 12.55.125(c) is amended to read:

() Adefendant convicted of a class A felony may be sentenced to a definite
tern of imprisonment of not more than 20 years, and shall be sentenced to the
following presumptive terms, subject to adjustment as provided in AS 12.55.155 -
12.55.175:

(1) if the offense is a first felony conviction and does not involve
circumstances described in (2) of this subsection, five years;

() if the offense is a first felony conviction, other than for
manslaughter, and the defendant possessed a firearm, used a dangerous instrument, or
caused serious physical injury during the commission of the offense, or knowingly
directed the conduct constituting the offense at a uniformed or otherwise clearly
identified peace officer, fire fighter, correctional officer, emergency medical technician,
paramedic, ambulance attendant, or other emergency responder who was engaged in
the performance of official duties at the time of the offense, seven years;

(3) if the offense is a second felony conviction, 10 years ;

(4) if the offense is a third felony conviction and the defendant is not
subject to sentencing under (I) of this section, 15 years.

*Sec. 3. AS 12.55.125() is amended to read:

(i) A defendant convicted of sexual assault in the first degree or sexual abuse
of a minor in the first degree may be sentenced to a definite term of imprisonment of
not more than 30 years, and shall be sentenced to the following presumptive terms,
subject to adjustment as provided in AS 12.55.155 - 12.55.175:

@ if the offense is a first felony conviction and does nor involve
circumstances described in (2) of this subsection, eight years;

CSHB 334( ) -2-
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() if the offense is a first felony conviction, and the defendant
possessed a firearm, used a dangerous instrument, or caused serious physical injury
during the commission of the offense, 10 years;

(3) if the offense is a second felony conviction, 15 years;

(@) if the offense is a third felony conviction and the defendant is not
subject to sentencing under fi) of this section, 25 years.

Sec. 4. AS 1255125 is amended by adding a new subsection to read:

O Notwithstanding any other provision of law, a defendant convicted of an
unclassified or class A felony offense shall be sentenced to a mandatory term of
imprisonment of 99 years when the defendant has been previously convicted of two
or more most serious felonies and the prosecuting attorney has filed a notice of intent
to seek a 99-year mandatory sentence. If a defendant is sentenced to a mandatory 99
year sentence under this section,

(1) imprisonment for the prescribed mandatory term may not be
suspended under AS 12.55.080;

(2) imposition of sentence may not be suspended under AS 12.55.085;

(3) imprisonment for the prescribed mandatory term may not otherwise
be reduced except as provided in AS 33.20.070.

*Sec. 5. AS 12.55.145(a) is amended to read:

(@ For purposes of considering prior convictions in imposing sentence under

(N AS 1255125(c), (d)(D), (@), €)(D), (€)), or (i).

(A [(1)] a prior conviction may not be considered if a period
of 10 or more years has elapsed between the date of the defendant’s
unconditional discharge on the immediately preceding offense and commission
of the present offense unless the prior conviction was for an unclassified or
class A felony;,

(B) [(2)] a conviction in this or another jurisdiction of an
offense having elements similar to those of a felony defined as such under
Alaska law at the time the offense was committed is considered a prior felony
conviction;

© [B] two or more convictions arising out of a single,

-3- CSHB 334( )
New Tenc Underl ined /DELETED TEXT BRACKETED1
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* *

continuous criminal episode during which there wes no substantial change in
the nature of the criminal objective are considered a single conviction unless
the defendant was sentenced to consecutive sentences for the crimes; offenses
committed while attempting to escape or avoid detection or apprehension after
the commission of another offense are not part of the same criminal episode
or objective®

(2 AS 1255125(11.

(Al a conviction in this or another jurisdiction of an offense
having elements similar to those of a most serious felonv is considered a
prior most serious felonv conviction:

(B of the two or more previous most serious felonv
convictions, at least one of the previous convictions must have occurred
before the commission of anv of the other most serious felonv offenses and
at least one of the other most serious felonv convictions must have
occurred prior to the commission of the present felonv offense.

*Sec. 6. AS 12.55.145(c) is amended to read:
© The defendant shall file with the court and serve on the prosecuting
attorney notice of denial, consisting of a concise statement of the grounds relied
upon and that mav be supported bv affidavit or other documentary evidence, no
later than 10 davs before the date set for the imposition of sentence if [IF] the
defendant
(1) denies

(A the authenticity of a prior judgment of conviction!

(BL[,] that the defendant is the person named in the judgment!

(Cl [J that the elements of a prior offense committed in this or
another jurisdiction are similar [SUBSTANTIALLY IDENTICAL] to those of

a
(il felony defined as such under Alaska law!
(il most serious felonv. defined as such under Alaska
law;
(DL [, OR] that a prior conviction occurred within the period
:SHB 334( ) 4
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specified in (@Q)(LA) [@)(D)] 4of this.sectiom_or
(E) that a previous conviction occurred in the order
required under (a)(2)(B) of this section: or
] If the defendant alleges that two or more purportedly separate prior
convictions should be considered a single conviction under (a)(1)(C) [(@)(3)] of this
section [, THE DEFENDANT SHALL FILE WITH THE COURT AND SERVE ON
THE PROSECUTING ATTORNEY NOTICE OF DENLAL NO LATER THAN 10
DAYS BEFORE THE DATE SET FOR IMPOSITION OF SENTENCE. THE
NOTICE OF DENIAL MUST INCLUDE A CONCISE STATEMENT OF THE
GROUNDS RELIED UPON AND MAY BE SUPPORTED BY AFFIDAVIT OR
OTHER DOCUMENTARY EVIDENCE],
*Sec. 7. AS 12.55.145(d) is amended to read:

(d) Matters alleged in a nodce of denial shall be heard by the court sitting
without a jury. If the defendant introduces substantial evidence that the defendant is
not the person named in a prior judgment of convicdon, that the judgment is not
authendc, that the convicdon did not occur within the period specified in (a)(1)(A)
[(a)(1)] of this section, [OR] that a conviction should not be considered a prior felony
conviction under (a)(1)(B) [(@)(2)] of this section or a prior most serious felonv
conviction under (a)(2)(A) of this section, or thT. a previous conviction did not
occur in the order required under (a)(2)(B) of this section, then the burden is on
the state to prove the contrary beyond a reasonable doubt. The burden of proof that
two or more convictions should be considered a single conviction under (a)(1)(C)
[(@)(3)] of this section is on the defendant by clear and convincing evidence.

*Sec. 8 AS 1255.145 is amended by adding a new subsection to read:

(f) Under fhis section, a prior conviction has occurred when a defendant has
entered a plea of guilty, guilty but mentally ill, or nolo contendere, or when a verdict
of guilty or guilty but mentally ill has been returned by ajury or by the court.

*Sec. 9. AS 12.55.155(e)(20) is amended to read:
(20) the defendant wes on furlough under AS 33.30 or on parole or

probation for another felony charge or conviction that would be considered a prior
felony conviction under AS 12.55.145(a)(1)(B) [AS 12.55.145(@)(2)];

-5- CSHB 334( )
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*Sec. 10. AS 1255185 is amended by gdding a new paragraph to read:
(14) "most serious felony" means any of the following felonies:

(A) any unclassified or class A felony prescribed under AS 11
or, an attempt to commit or criminal solicitation under AS 11.31.110 of, an
unclassified or class A felony prescribed under AS 11;

(B) assault in the second degree;

(C) sexual assault in the second degree;

(D) sexual abuse of a minor in the second degree;

(E) unlawful exploitation of a minor.

*Sec. 11. AS 33.16.090(b) is amended to read:

(b) Except as provided in () of this section, a prisoner is not eligible for
discretionary parole during the term of a presumptive sentence; however, a prisoner
is eligible for discretionary parole during a term of sentence enhancement imposed
under AS 12.55.155(a) or during the term of a consecutive or partially consecutive
presumptive sentence imposed under AS 12.55.025(e) or (g). A prisoner sentenced to
a mandatory 99-year term under AS 12.55.125(a) or () is not eligible for discretionary
parole during the entire term

*Sec. 12. AS 33.20.010(a) is amended to read:

@ Except as provided in (b) of this section and notwithstanding
AS 12.55.125(0(3) and 12.55.125(g)(3), a prisoner convicted of an offense against the
state or a political subdivision of the state and sentenced to a term of imprisonment
that exceeds three days is entitled to a deduction of one-third of the term of
imprisonment rounded off to the nearest day if the prisoner follows the rules of the
correctional facility in which the prisoner is confined. A prisoner sentenced to a
mandatory 99-vear term of imprisonment under AS 12.55.125(1) is not eligible for
a good time deduction.

*Sec. 13. AS 33.30.101 is amended by adding a new subsection to read:

(c) The regulations adopted under (a) of this section may not provide for the
granting of a furlough of any type to a prisoner sentenced to a mandatory 99-year term
of imprisonment under AS 12.55.125(1) unless the prisoner is at all times in the direct
custody of a correctional officer while the prisoner is away from the correctional

CSHB 334( ) -6-
Nsw Text Underlined IDELETED TEXT BRACKETED]



N o Ol AW N R

©o o«

10
11

12

14

16
17
18

WORK DRAFT WORK DRAFT WORK DRAFT
facility.
*Sec. 14. AS 33.30.161(b) is amended to read:
(b) Toke eligible to serve time in a correctional restitution center, the prisoner
(1) must be employable or eligible to work on community service
projects approved by the commissioner and agree to secure employment or participate
In community service projects and obey the rules of the center,
(2) may not be serving a sentence for conviction of an offense
(A involving violence or the use of force;
(B) under AS 11.41.320, 11.41.330, or AS 11.56.740;
(3 may not have been convicted of a felony offense, in the state or
another jurisdiction, involving violence or the use of force; [AND]
(®may not have been convicted of an offense under AS 11.41.410 -
11.41.470 oran offense in the state or another jurisdiction having elements
substantially identical to an offense under AS 11.41.410 - 11.41.470: and
(5) mav not have been sentenced to a mandatory 99-vear term of
imprisonment under AS 12.55.125(1).
*Sec. 15. APPLICABILITY. References to prior or previous convictions in this Act apply
to all convictions occurring before, on, or after the effective date of this Act.

7- CSHB 334( )
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE BUNDE
TO: CSHB 334( ), Dated 2/26/94

Page 2, following line 7:
Insert a new bill section to read:
" Sec. 2 AS 12.55.025(e) is amended to read:
e Except as provided in (g) and (h) of this section, if the defendant has been

convicted of two or more crimes, sentences of imprisonment shall run consecutively.

If the defendant is imprisoned upon a previous judgment of convicdon for a crime,

the judgment shall provide that the imprisonment commences at the expiration of the

term imposed by the previous judgment. Nothing in AS 12.55.125(a) oi’fl). limits the

court’s ability to impose consecutive sentences.”

Renumber the following hill sections accordingly.
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8-LS1342M.2
Luckhaupt
2/28/94

AMENDMENT

OFFERED. IN THE HOUSE BY REPRESENTATIVE BUNDE
TO: CSHB 334( ), Dated 2/26/%4

Page 3, line 18
Delete "except as provided in AS 33.20.070"
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Luckhaupt
3/1/94

AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE BUNDE
TO: CSHB 334( ), Dated 2/26/94

Page |, line I

Delete "and"

Insen "relating to the availability for good time credit for offenders convicted of
certain first degree murders; and"

Page 1 line 2, following “sentence,"
Insen "modification or reduction of sentence,"

Page 1, line 4, following "convictions':
Insen "; and amending Alaska Rule of Criminal Procedure 35"

Page 3, following line 6
Insen a new bill section to read:
"+ Sec. 4. AS 12.55.125()) is amended to read:

() A defendant sentenced to a mandatory term of imprisonment of 99 years
under (a) or (O of this section may apply for a rmodificauon or reduction of sentence
under the Alaska Rules of Criminal Procedure after serving one-half of the mandatory
term without consideration of good time earned under AS 33.20.010."

Renumber the following bill sections accordingly.

Page 6, line 24, following "prisoner through line 26:

Delete all material.

Insert "is not eligible for a good time deduction if the prisoner has been sentenced
to a mandatory 99-vear term of imprisonment under

1
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() AS 12.55.125(a). after the effective date of this Act: or
(2) AS 12.55.125(2)."

Page 7, following line 18
insen a new hill section to read:

" Sec. 17. AS 12.55.125(j), amended by sec. 4 of this Act, has the effect of amending
Alaska Rule of Criminal Procedure 35 by permitting a coun to reduce or modify a mandatory
sentence of imprisonment of 99 years imposed under AS 12.55.125(1) after the defendant has
served one-half of the mandatory term."
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AMENDMENT

OFFERED IN THE HOUSE BY REPRESENTATIVE BUNDE
TO: CSHB 334( ), Dated 2/26/94

Page 6, line 4, following the first occurrence of “or':
Delete
Following “attempt”
Insert "'or conspiracy”
Following "'‘commit"
Insert
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SPONSOR STATEMENT

HB 334
“THREE STRIKES YOU RE OUT ~*~

““An Act relating to criminal sentencing; and relating to mandatory
life imprisonment, parole, good time credit, pardon, commutation of
sentence, reprieve, furlough, and service of sentence at a correctional
restitution center for offenders with at least three serious felony

convictions.?””

HB 334 provides a mandatory 99-year sentence for a specific group of violent
offenders who have two previous most serious violent felony convictions. This
law is intended to affect only the criminals who work their way through the
criminal justice system twice for most serious offenses and then commit a third
and separate most serious crime.

TT  is a notification requirement in HB 334. Offenders who have two violent
. convictions must be informed in writing of sentencing requirements upon
a imrd violent felony conviction.

Under this proposed legislation parole is not available to an offender who has
been given a 99-year sentence, but release is possible. When the offender is no
longer thought to be a threat, or becomes chronically ill, the governor may grant
clemency or a pardon. This provision would prevent our correctional facilities
from becoming overburdened.

The cost of keeping a person incarcerated for 99 years is high. However, when
cost is considered, the true cost and benefits must be enumerated before
concluding that this legislation is too expensive, hirst, strong punishments can
shape behavior and deter crime by scaring some offenders away. Second, many
studies have shown that the recidivism rates for three time offenders let back into
society are between 65-76%. These offenders are taking up costly time in our
judicial system by committing the same crimes again and again.

SPONSOR STATEMENT



Third, this legislation has been narrowly focused to include only specific violent
felony offenses. The intention is to keep the cost to the state to a minimum.

This proposed legislation will make our state a safer place to be by taking some
violent offenders off the street. | urge your positive consideration of this
legislation.
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MEMORANDUM January 11, 1994

SUBJECT: Sectional Summary - HB 334 (Work Order No. 18-LS1342YE)

TO: Representative Con Bunde

Attn: Patti
FROM: Jerry Luckhaupt

Legislative Counsel

You have a requested a sectional summary of the above-described hill, please be
advised that a sectional summary is not an authoritative statement of a bill and what
it does -the hill is the best statement of its contents.

Section 1 of the bill provides findings and intent.

Section 2 of the bill amends AS 1255.025 by adding a new subsection (i) that
requires a court, when sentencing a defendant convicted of a first or second most
serious felony offense, to provide the'defendant with notice of the mandatory 99-year
term of imprisonment required when a person is convicted of a third, or more, most
serious felony.

Section 3 of the hill amends AS 12.55.125(c) by providing a conforming change to
make it clear that the presumptive sentences provided in that subsection only apply
if the defendant is not subject to sentencing as a third most serious felony offendei
under Section 7 of the hill.

Section 4 of the hill amends AS 12.55.125(d) by providing a conforming change to
make it clear that the presumptive sentences provided in that subsection only apply
if the defendant is not subject to sentencing as a third most serious felony offender
under Section 7 of the hill.

Section 5 of the hill amends AS 12.55.125(e) by providing a conforming change to
make it clear that the presumptive sentences provided in that subsection only apply
If the defendant is not subject to sentencing as a third most serious felony offender
under Section 7 of the hill.

SECTIONAL SUMMARY
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Section 6 of the hill amends AS 12.55.125(i) by providing a conforming change to
make it clear that the presumptive sentences provided in that subsection only apply
If the defendant is not subject to sentencing as a third most serious felony offender
under Section 7 of the hill.

Section 7 of the bill amends AS 12.55.125 by providing a new subsection (1) that
requires a court to sentence a defendant convicted of a most serious felony to a
mandatory 99-year term of imprisonment when the defendant has been previously
convicted of at least two most serious felonies. This section also provides that the
mandatory 99-year term may not be suspended or reduced.

Section 8 of the bill amends AS 1255.145 by adding a new subsection (f) that
explains what convictions are most.serious felony offenses for purposes of sentencing

under AS 12.55.125(1).

Section 9 of the bill amends AS 12.55.185 by adding a new paragraph (14) that
provides a definition of what is a "most serious felony."

Section 10 of the hill amends AS 33.16.090(b) to provide that a person receiving a
mandatory 99-year term under AS 12.55.125(1) is not eligible for discretionary parole
during the entire 99-year term.

Section 11 of the bill amends AS 33.20.010(a) to provide that a person receiving a
mandatory 99-year term under AS 12.55125(1) may not earn good time deductions
from the 99-year term.

Section 12 of the hill amends AS 33.20.070 by adding new subdivisions (b) and (c)
that (1) recommend to the governor that the governor not exercise the pardon and
commutation power of the executive for the benefit of a person that is serving a
mandatory 99-year term under AS 12.55.125(1) unless the offender is at least 60 years
of age, is not a sex offender, and is no longer a threat to society and (2) requires the
governor to notify the legislature concerning the progress nf most serious felony
offenders who the governor has pardoned or commuted the sentences of.

Section 13 of the bill amends AS 33.30.011 by adding a new paragraph (7) to require
the commissioner of corrections to notify at the time of their release each offender
who has been convicted of a most serious felony offense of the mandatory 99-year
term of imprisonment provided by AS 12.55.125(1).

Section 14 of the hill amends AS 33.30.101 by adding a new subsection (c) that
provides that furlough regulations may not allow for the granting of a furlough to any
inmate serving a mandatory 99-year term under AS 12.55.125(1) except in certain
limited instances.
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Section 15 of the hill amends AS 33.30.161(b) by adding a new paragraph (5) that
provides that an inmate serving a mandatory 99-year term under AS 12.55.125(1) may
not serve the inmate’s sentence in a correctional restitution center.
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