


laska  S tate M ed ic a l  A sso c ia t io n
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January 21, 1994

Representative Brian Porter 
Alaska State Legislature 
Room 122, State Capitol 
Juneau, Alaska 99801

Dear Representative Porter:

On behalf of the Alaska State Medical Association, I urge you to support H.B. 292, 
Liability Reform. We believe strongly that any health system reform must include 
comprehensive liability reform. Our association was involved in the drafting of H.B. 292 
and support all reform in the bill. Therefore, we ask you to move H.B. 292 from Labor 
& Commerce to House Judiciary.

Your support and sponsorship is sincerely appreciated.

Sincerely,

Ray Schalow 
Executive Director

K e c r - r - p . d
JAN 7 k \ .■> 
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 292
1994 LEGISLATIVE SESSION

A N A LYSIS  CONTINUATION:

Th is bill amends Title 9 , the A laska Code of Civil Procedure, to provide various changes that are intended to bring 
about reforms in the manner in w h ich  the state 's civil justice system  handles personal injury claim s. The bill seeks to 
reduco costs associated with the civ il justice system , and the bill seeks to create a more equitable distribution of the cost 
of risk of injury. The bill does th is by changing the existing balance between claimants and defendants, and their 
respective, competing economic interests, by limiting the time in which certain claim s can be filed, and by setting and 
reducing claims lim its. A s a result, the existing balance is tilted aw ay from  claimants and toward defendants. 
Consequently, the sta te 's  claim s exposure and the amount it ultimately pays would be reduced. However, because the 
total number of claim s would probably not be reduced, the impact on the departm ent's defense of personal injury claims 
will be negligible.

P a g e  2 o f  ___2
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Forum  /  L etters
Reformed tort system could deliver more doctors
By Fred Wurlitzer

PLANO, TE X A S -  Y our ed i to ­
rials  of Aug. 9 on "M a lp rac t ice” 
and  “ Reform O p tio n s” are  a re ­
freshing a t te m p t  to  address  th e  
m alpractice in su ran ce  p rob lem s in
Alaskal-^jSStoBB^SBB 

r.is dis2
w ork ing  there. I sp ea k  from  per- 

, 'sonal experience.
I am  a board-certif ied  surgeon. 

Fellow of the A m erican  College of 
Surgeons, who cam e to  A la s k a  th is  
su m m er to w ork  in a  sm a l le r  com ­
m unity . U n fo r tu n a te ly ,  I felt m y  
financial security  w as  th rea ten ed .

A lthough in a ll  m y  y ea rs  of 
practice I w as n ev e r  sued, th e  on ly  
m alpractice  in su rance  av a ilab le  to  
me had a l im it of $500,000. A 
rep resen ta tive  w i th  MEIC, one of 
the few carrie rs  w il l in g  to  be  at 
risk in offering m edica l m a lp ra c ­
tice insurance in A lask a ,  in form ed 
me th a t  the to r t  sy s tem  of " sev e re  
and sepa ra te  l ia b i l i ty "  d iscouraged  
them  from offering  m ore  in su r ­
ance. L o n g - te rm  p r a c t i t i o n e r s

'pO IN TS O'F ViEW.FROM b u R  COMMUNITY.

m ight get ad d i t io n a l  coverage, he 
said, bu t  th e  ra te s  increased  s h a r p ­
ly-

In A laska ,  eve ryone  n am ed  in  a 
successful m alp rac t ic e  su i t  can be 
held liab le  for the  full ju d g m en t  
am ount,  e.g., doctors , nurses,  labo ­
ra to ry  ass is tan ts ,  ph a rm ac is ts ,  hos­
p i t a l s ,  o rd e r l ie s ,  etc. In o th e r  
s tates, such as C a lifo rn ia ,  to r t  re ­
form m ean t  th a t  physic ians  could 
be  held p a r t i a l ly  liable.

Why should  physic ians  come to 
A lask a  to p rac t ice  u n d e r  these 
circum stances? You m a y  a t t ra c t  
young doctors  w i th  few asse ts  and 
lim ited  experiences,  b u t  not l ikely  
middle-aged, m o re  p ro sp e ro u s  p h y ­
sicians whose b ro a d e r  experiences 
are  d es irab le  fo r  the s m a l le r  com ­
m unities  in A laska .

T he p rob lem  is not, as som e 
law y e rs  allege, one of “ tho u san d s  
of p a t ien ts  — in ju red  o r  k il led  
each y e a r  by  incom peten t o r  n eg li­
gent docto rs ."  (I d o u b t  th is  in f la m ­
m a to ry  asse r tion  is based on facts 
g a rn ered  in A laska .)  N or will g u a r ­
an teed  h ea lth  in su rance  g ive the 
p ro m is e d  co v e rag e ,  w h ich  D an  
H ensley  of the  A la sk a  A cadem y of 
T ria l  L aw yers  hopes for, un less  
t h e r e  a r e  d o c to rs  to  m e e t  th e  
needs.

In the  sm a l le r  com m unities  of 
A la s k a  w here  spec ia lis t  coverage 
is lacking, the  p h y s ic ian  is called 
upon  to  read X -rays, ana lyze  lab o ­
ra to ry  results , se t  f ractures ,  read  
ca rd iogram s, p e r fo rm  surgery  w i th  
ex p e r t  sk il l ,  and  n eve r  m a k e  a 
m is tak e .  The pub lic  expecta tion  in 
these  sm a l le r  com m unitie s  is th a t  
th e  sta te-of-ar t m edicine in u n iv e r ­
s i ty  cen te rs  in th e  L ow er 48 is th e  
s ta n d a rd  of care  w ith o u t  th e  h ig h ­
ly t ra in e d  a ta ff  th a t  these  u n iv e rs i ­
ty  cen te rs  provide .

I suggest th a t  th e  p rob lem  is the

ft is dismaying that the medical/legal environment 
in Alaska is considered so hostile that physicians 
otherwise willing to practice there all too often go 
elsewhere.

public  u n reasonab ly  expecting  p e r ­
fection in m edical care, an d  a to r t  
system  th a t  encourages a t to rn ey s  
to cap ita lize  on those expectations. 
A 99 percen t b a t t in g  ave rage  is not 
sa t is fac to ry .  The fact is ev e ry  phy­
sician m ak es  honest m is ta k es  from 
t im e to  tim e. In the  public  eye this 
consti tu tes  m alpractice , an d  law 
su its  a re  born.

When insurance com panies sett le  
these suits , physic ians  find th em ­
selves com prom ised  in  ob ta in ing  
licensing ar.d privileges. T h e ir  in­
surance p rem iu m s  rise! More de­
fensive m edicine  is practiced , and 
the  circle continues! T he costs of

defensive medicine are far more 
than people realize.

It is dismaying that the medi­
cal/legal environment in Alaska is 
considered so hostile that physi­
cians otherwise willing to practice 
there all too often go elsewhere. 
What neieds changing is the tort 
system in Alaska. < Make a start 
there before you think of other 
ways to improve your health-care 
delivery.

□  Fred Wurlitzer, M.D., F.A.C.S., lives 
In Plano, Texas.
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Politics: The Art of the Plausible

by Robert Erickson, Research Director 
Nevada Legislative Counsel Bureau

Dr. Thomas Sowell

m
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A highlight o f the 1993 Annual 
Meeting for many delegates 
was the presentation by 
featured speaker, Dr. Thomas 
Sowell. A Senior Fellow at the 
Hoover Institution o f Stanford 
University, Dr. Sowell is a 
prominent economist, author, 
columnist and educator.
Dr. Sowell also is the writer of 
a nationally syndicated 
newspaper column, 
"Observations" in Forbes 

—  magazine and a number of 
^-^^-*books on topics o f concern to 

^ ^ ^ 0 / ' 2 ẑ£overnment policymakers.

According to Dr. Sowell, economics is 
the study o f the alternative uses of 
scarce resources. Unfortunately, he 
said, politics is something quite 
different, perhaps more "the art of the 
plausible" than the "art o f the 
possible." People who work in the 
political process require far more 
knowledge than do economists, and 
often require more information than is 
available. An inherent problem in 
government is that the numbers 
always run far behind reality, so that 

--------------------------------------- — ."by the time that you
know what the facts are, ...in  p o llt ic s  w e are a lw ays ,he facts have 

lo o k in g  fo r  vd la .ns changed.»

Dr. Sowell stated that the biggest 
difference between politics aid  
economics is that politicians usually 
seek categorical solutions tc problems, 
while economists evaluate incremental 
trade-offs. As an example, he cited 
that a political decision to connect two 
population centers by bridge may cost 
the lives o f a number o f workers. On

the other hand, many other lives may 
be saved if  the bridge affords shorter 
travel time to hospitals during 
emergency situations. The decision to 
build the bridge is a trade-off instead 
of a solution.

He also warned that certain laws 
designed to help a few members o f  
society ultimately may endanger many 
others. He stated that vaccines used to 
prevent certain diseases may cost the 
lives o f a few people because of 
adverse reactions. If laws are enacted 
which enable the surviving family of 
such a person to sue the pharmaceuti­
cal company w>uch produced the drug, 
some companies "may stop producing 
the vaccine, thus endangering "the lives 
o f many more. An e ven greater 
concern is that such laws may dis- , 
courage the investment o f  resources 
into finding cures for ot'ier diseases.

Dr. Sowell also warned against 
seeking solutions that are perfect and 
totally without risk The "law of 
diminishing returns" must be 
considered by policymakers. For 
example, it may be better to require 
that drinking water be 95 percent pure 
instead o f 97 percent pure, because to 
gain the additional 2 percent could 
cost many times more. Besides, 
alternative uses o f our scarce financial 
resources must be considered.

Throughout his presentation,
D r. Sowell interjected subtle humor to 
support his arguments. For example, 
he stated his belief that in politics we 
are "always looking for villains." He 
said that we may be nearing the 
philosophy that "every misfortune that 
happens is the fault o f  the nearest 
person with money."

O

8



STATE OF ALASKA
1994 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. HB 292
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 292
1994 LEGISLATIVE SESSION

ANALYSIS CONTINUATION:

This bill amends Title 9, the Alaska Code of Civil Procedure, to provide various changes that are intended to bring 
about reforms in the manner in which the state 's civil justice system handles personal injury claims. The bill seeks to 
reduce costs associated with the civil justice system, and the bill seeks to  create a more equitable distribution of the cost 
of risk of injury. The bill does this by changing the exiting balance between claimants and defendants, and their 
respective, competing economic interest", by limiting the time in which certain claims can be filed, and by setting and 
reducing claims limits. As a result, the existing balance is tilted away from claimants and toward defendants. 
Consequently, the s ta te 's  claims exposure and the amount it ultimately pays would be reduced. However, because the 
total number of claims would probably not be reduced, the impact on the departm ent's defense of personal injury claims 
will be negligible.

P ag e  2 o f  __ 2
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Robert B . Stephenson 
P.O. Box 81314 
College/ Alaska 99708

February 17, 1994

To: Members of the House uudiciary Committee
Members of the House Finance Committee

It is my understanding that HB 292 would severely limit 
Alaskans7 right to recovery from accidents and negligence.

In 1988, I and two others suffered massive 3rd degree burns 
from a 500 gallon propane spill and explosion near Fairbanks. 
Untrained workers were directed to move a large propane tank (1,200 
gal. cap., 3' x IS 7) containing about 500 gallons of liquid 
propane. T h a t 7s illegal. They broke a bottom valve, and all 500
gallons leaked out and exploded within minutes. In addition, the
resulting fire burned down a huge warehouse, a loss of several 
million dollars.

X spent a month in the hospital, including two weeks in ne 
intensive care burn unit, and did not recover from my burns and 
skin grafts for about three years. In fact, my skin will never be 
the same as it was. My hospital and doctor bills for the first 
month alone were well over $100,000. None of us will ever be the
same after these burns and emotional injuries.

This accident was a result of improper handling of a propane 
tank. The owner of the tank did not want to remove the propane 
from the tank BEFORE moving it, as is required.

My burns and skin grafts have healed now, hut I will never be 
the same, as I am sure you can understand.

It was more than a year after the explosion that symptoms of 
Post Traumatic stress Disorder (PTSD) began to surface. 
Nightmares, sleeplessness, fear of the workplace, just to name a 

few, were common.

I still have flashbacks and nightmares of amputation and death 
squads.

43% of my body had little or no skin. I could only begin to 
describe the pain of being lowered into a whirlpool for debriding 
(dead skin scrubbed off). No amount of morphine can prevent the 
screaming and the horrible pain.

No amount of money can compensate for that pain, which took 
place once a day for thirty days. Would you go through that for 
$10,000 a day? How about $20,000? What7s YOUR price? If this 
happened to your son or daughter or family member, would you want 
to cap their recovery for pain and suffering?
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Stephenson 
Page 2

It would be my recommendation for industry to be regulated by 
stricter standards and be made to follow existing standards. In my 
opinion, this would limit the negligence and the injuries to 

Alaska's work force.

Let's stop the negligence, not prevent the fair recoveries for 

injured Alaskans.

I believe that HB 292 is completely unfair to innocent victims 
in Alaska. It would have serious consequences to the citizens of 
Alaska, your constituents. I strongly urge you to vote against 
such tort reform bills.

Your response would be greatly appreciated.

Sincerely,
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R o b e r t  Say R evven, M .D . 

Diplomiw, Ajmencwi JBoimis of
"Biologic Alternatives to 

Dress and Surgery"
615 E. gZndSirMt, 5mIi*J00

AnshorajjeAlaska ̂ 9510
(W7) 344-7775
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roily Practice, Emergency

Karl Luck, Director
Division of Occupational Licensing
3601 C Stiaat
Anchorage, AK 99503

Post-It" brand tax transmittal memo 7671 |«ofpagM > f

Dear Mr. Luck

------------------------- ----------

1 am writing this in response to proposed legislation entitled, 
Medical Practice Parameters. I have soma significant concerns 
about this lcgiel&tion. Notwithstanding the potential coat, I «» 
more than concerned about what impact regulatory practice standards 
might have on the constantly changing practice of medicine. I  am 
v«ry concerned that regulating the practice of medicine will 
craate raor^ of a nightmare than the problem it is trying to solve.
2 am not in favor of this legislation.

Who shall pay for thic committee representing medical specialties?* 
And of course, what shall be the reimbursement? since the 
parameters muet be revised every 2 years, this will incur an 
oigoing significant exponas indefinitely.

Some innovative individuals who arc on the cutting edge, are 
accused of quackery, and then their practices are embraced within 
a few years. Ofchcrc might be praoticing current, accepted 
sc&ndardB whiah may find tbomselvao outmoded even though the 
practice 1b atill baina done. &r® w® to have cookbook medicine? 
One of the fears of the profoasion is that the Clinton 
administration wishes to set up how medicine should b© practiced 
with a set form of treatment for each diagnosis. That is 
impossible. Each patient is a human being with different 

parameters and rouct be treated individually.

I feel there are other far more appropriate ways to deal with the 
practice of medicine* As a private physician, 1 would b e  happy to 
discuss this with arty member of the legislature concerned about 

this issuo.

The language in this legislation in quits broad and r^questa an all 
encompassing document. 1 cannot see any conceivable or reasonable 
mechanism by which that can happen by the Alaska State Medical 
Board or even Alaska physicians. This would ask us to undertake 
the writing of a major medical textbook for virtually «vexy 

specialty requested.

S i n o e r e i v .

Robert Jay Ro^on, M.D.
Alaska state Medical Board Member



John L. George & Associates 
9515 Moraine Way 

Juneau, A laska 9980JU
i'55T9()7 789-6964

February 7, 1994

The Honorable Brian Porter 
Chairman, House Judiciary Committee 
State Capitol
Juneau, Alaska 99801-1182 

Reference: House Bill 292 

Dear Representative Porter,

During the last hearing on HB 292 in the House Labor and Commerce Committee, 
comments were made relative to my prior testimony on the bill. I had stated that problem 
causing the need for tort reform was not so much the million dollar awards as it was 
related to the volume o f smaller claims that settle for greater amounts than they would 
normally justify due to the threat and potential for extremely high awards in court. To 
clarify and expand on those remarks I offer the following comment.

The threat o f  unlimited awards for subjective and unquantifiable damages drives the 
settlements for many claims higher than normal. The threat o f  court awards that deviate 
from the predictable norm for similar claims leaves out o f  court settlements up to 
emotional arguments and speculation. A similar situation in criminal law happens when 
an innocent party is charged with a murder he did not commit. Does he risk life in prison 
or plea bargain to a lesser charge for the certain five year sentence for the crime he did not 
commit. Principle would dictate a court fight but practicality might dictate the absolute 
avoidance o f a life sentience by taking a known lesser sentence. This would be further 
exacerbated if the death penalty were a possibility. The higher the stakes the greater the 
incentive to offer higher than justified settlements. Would you opt for a chance at the gas 
chamber or the certainty o f five years in prison for a crime you did not commit?

Caps on non economic damages are a recognition that significant but not unlimited 
compensation is proper for pain and suffering. Caps on non economic damages add 
predictability and upper quantifiable limits to an otherwise completely subjective loss. 
While a relatively small percentage o f awards for non economic damages exceed the 
proposed caps, they non the less, have the effect o f adding great unpredictability to claims 
settlements and are a meaningful and integral part o f the tort reform pack age.
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KODIAK OIL SALES IC 
BOX 1487

KODIAK ALASKA 99615 K e c e  ? V e d
486-3245 <~r;n n .j 40<vt

486-3205 FAX U 3  U 1 U H

JAN. 31, 1993

1 [OUSE LABOR A N D  COMMERCE COMMITTEE 
ATTN.:
BILL HUDSON JERRY MACKIE JOE SITTON
ELDON MILLER JOE GREEN
BILL WILLIAMS BRIAN PORTER

I IB 292

DEAR SIRS:

KODIAK OIL SALES IS A EAM1LY OW NED BUSINESS WHICH HAS 
OPERATED IN ALASKA SINCE 1950. WI. LIKE MOS T ALASKAN  
BUSINESS ARE FACED WITH RISING INSURANCE PREMIUMS 
A N D  IF WE BECOME INVOLVED IN A  LAW SUIT THE POSSIBILITY  
OF A N  OUTRAGEOUSLY HIGJI SETTLEMENT THAT M AY  
THREATEN OUR CONTINUED OPERATION.

ALASKA NEEDS TORT REFORM VERY BADLY, WE NEED TO 
STOP THE INSANITY IN OUR LEGAL INDUSTRY IN ALASKA. I 
SAY INDUSTRY INSTEAD OF LEGAL PROFESSION OR LEGAL 
SYSTEM SINCE THAT WHAT IT IS A MULTI MILLION DOLLAR  
INDUSTRY THAT PREYS ON TI TE PEOPLE OF THIS STATE.

I-IB 292 WILL BEGIN TO BRING SOME SANl'l’Y TO THIS OUT' OF 
CONTROL SITUATION. I URGE YOU MOVE THIS BILL INTO THE 
IIOUSE.

YOURS TRULY  
JTM RAMAGLTA 
VICE PRESIDENT
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Re p l y  to: JUNEAU

February 3, 1994

Representative Bill Hudson 

Alaska House of Representatives 

State Capital 

Juneau, Alaska 99811

o e i v e d  

:~3 0 3 IDS*

Re: CSHB 292

Dear Representative Hudson:

I am writing to you on behalf of State Farm Mutual 

Automobile Insurance Company and State Farm Fire & Casualty 

Company. State Farm presently has approximately 32 percent of 

the automobile insurance market in the state of Alaska. State 

Farm Fire & Casualty has 42 percent of the homeowners' insurance 

market. Collectively State Farm has had significant experience 

with Alaska's civil justice system which goes back for at least 

20 years. It is from this perspective that we  offer our comments 

regarding the CS for HB292, which ii» presently before you.

You probably already know that we had no involvement in the 

introduction or drafting of this legislation. Since our 

day-to-day activities will be affected significantly by this 

legislation, we feel compelled to comment on it. We feel 

compelled to comment for another reason, for regardless of 

whether w e  wish to ba a part of this debate, we nonetheless are 

brought into it by those who believe the only reason for tort 

reform is insurance reform.

A t  the outset we wish to commend your committee for the 

efforts it has and is making toward finding balance in an area 

where there are strong feelings on all sides. Many people have
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H u g h e s  T h o r s n e s s  G a n t z  P o w e l l  S  B r u n d in

ATTORNEYS AT LAW

vastly different opinions about where as a matter of fairness to 
draw the line on issues such as statutes of repose and caps for 

non-economic damages. While we have no opinion on those 

particular issues, it is easy to make the observation that 

efforts to impose reasonable limitations will have a positive 

effect on the goals your committee seeks to further t hrough the 

introduction of this legislation. There are other areas 

addressed by this legislation which we  feel strongly about and 

the following will set forth those areas.

1. Section 11 (Reduction of future wage loss awards by 

income t a x e s ) . We have always questioned the logic behind not 

reducing awards for future earnings by the amount of federal 

and/or state income tax. Section 11 would alleviate what is 

currently a windfall and we are very much supportive of this 

change.

2. Sections 16 and 17 (several liability). Th e s e  sections 

alleviate an obvious problem in the interpretation of the 1988 

several liability initiative. We found it incredible that one of 

the opponents to this legislation has argued the changes proposed 

by Sections 15 and 17 to be significant when compared to the way 

things are currently done. Frankly the rulings we ha v e  received 

on this issue have been different in almost every case. We doubt 

if anyone else's experience has been different.

What we also find to be incredible is how the clear intent 

of the 1988 initiative has been so frustrated by those who are 

unwilling to enforce the intent of the voters. As you will 

recall the voters in 1988 were told that "the initiative would 

make each party liable for damages only equal to his or her share 

of fault and repeal the law concerning reimbursement from other 

parties." Unfortunately this has not proven to be the case. The 

changes that you propose in Sections 16 and 17 would simply

ensure that indeed a party would be held responsible only for his 

or her percentage of fault, regardless of who the plaintiff chose 

to sue. We very much support this change as it will simply give 

effect to what the voters decided in 1988.

3. Section 19 (offers of judgment) is a change we also

support. This provision represents an attempt to encourage 

parties to reasonably and fairly evaluate their cases. We think 

the effect of a provision such as this will indeed be significant.

4. Section 20 (pre-judgment interest) is a change which is

long overdue. The proposal would k e y  pre-judgment interest to

what a party could realistically hope to earn on their money,

which of course is the intent of pre-judgment interest. No

longer would there be the risk that pre-judgment interest is

arbitrarily either too high or too low.

5. Section 21 (pre-judgment interest on future damages) is
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also a provision we are very mu c h  in support of. This again 

operates to remove the windfall of awarding pre-judgment interest 

on future damages or punitive damages, which again as a ma t t e r  of

logic and fairness seems most appropriate.

6. Finally, we are supportive of Section 2 6 . which

eliminates costs and attorney's fees that are presently awarded 

as a matter of course in almost every case. The current issue of 

wh o  is the "prevailing party" in civil litigation is one that is 

litigated probably more frequently than any other issue. Indeed, 

every consumer who purchases an insurance policy from us in 

Alaska pays for Rule 82 coverage. Eliminating this w o u l d  not

only reduce litigation on this issue, but would remove an element

of cost that is present in the current system.

Aside from the above comments w h i c h  relate to specific

sections of the proposed legislation before you, we have a 

general comment we would like to make. We are, of course, aware 

that any time legislation such as this is proposed, the opponents 

will respond by arguing it should not be passed unless there are 

guarantees the passage will reduce insurance rates by a specific 

percentage. We wish the issues were so simple. To see th e y  are 

not, we need only look back at the 1988 initiative. A l though we 

thought then and even now the issue of several liability to  be a

simple one, there has been a great deal of litigation about the

issue of whether fault is to be allocated only amongst those 

parties the plaintiff has chosen to sue, or amongst all. We  are 

now rapidly approaching the five-year anniversary of the 

effective date of this initiative and this seemingly simple issue 

has still not been answered.

We suspect that even if the legislation before you is 

passed, the meaning of many of these provisions will be disputed 

for years to come. The opponents of this legislation are 

talented and at least in some cases well-financed groups w h o  have 

a great deal of personal stake in the enforcement of the 

provisions before you. It may be years before the true benefit 

of this legislation will be felt.

There is a second reason the benefit we fully expect to 

result from this legislation is not easily quantifiable. Many 

aspects of civil litigation remain subjective and not 

quantifiable, especially over the short term. One need only look 

at the natural disasters wh i c h  have befallen literally every 

region of our country in the past five years to see that.

Although we fully expect this legislation to have a positive 

effect on insurance premiums, those that oppose legislation of 

this nature for the purported reason that there is no guarantee 

insurance rates will be affected need only to understand that 

there are a number of controls in the system that prevent an 

insurer from having in excessive level of profit. The first is
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that the insurance industry is highly regulated and indeed, the 

state of Alaska employs a Director of Insurance and staff for the 

very purpose of protecting Alaska consumers.

Second, the insurance Industry, even though highly 

regulated, is also highly competitive. The effect of competition 

is to also provide for a level of control on the cost of 

insurance products.

Third, this legislation does provide for a study of th^ 

costs to society of the civil justice system. If the goals this 

legislation seeks to accomplish are not furthered, additional 

changes can be made. This legislation certainly seems to be a 

significant step in the right direction.

Finally, we believe you should keep the concept of fairness 

in mi n d  as you examine each of the proposals before you, aside 

from their effect on insurance rates, as ultimately, the cost of 

insurance is borne by each one of us. Is it really fair to have 

pre-judgment interest at an unrealistically high or for that 

matter low level? Does it really make sense to assume there 

would be no income taxes paid on a future lost wage award? Is it 

fair to pay pre-judgment interest on future damages? Do we, as a 

matter of course, wish to pay for attorney's fees in every single 

case? Even if you ignore the benefit w e  believe this legislation 

will ultimately have on insurance rates, the answer to these 

questions seems clear. We would urge each one of you to support 

this legislation.

If we can be of any assistance to you in evaluating any of 

these provisions or trying to assess tli.e possible effect of these 

provisions, please let us k n o w  and we will be happy to help.

Sinc€‘.rely

HUGHES, THORSNESS, GANTZ 

POWELL & BRUNDIN

Michael L. Lessmeier

xml 13600/Ip
cc: Members, House Labor

& Commerce Committee
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The American Tort Reform Association was organized in 1986 to bring greater fairness and efficiency 
to the dvlJ justice system through public education and the enactment of state legislation, Today it represents 
approximately four hundred non-profit organizations, professional societies, trade associations and businesses. 
A T R A  accomplishes its mission primarily by coordinating and supporting the activities of legislative coalitions 
in each of tbo states, by keeping Its members Informed of developments and mobilizing them for action, and by 
kf*oing media attention focused on the need for civil justice reform.

Tho.Tort Reform .Record is published every June end December to record the accomplishments of the 
latest legislative year. It includes a single-page siate-by-state summary of the reforms enacted by the states since 
January, 1986. A u  issuc-by-ime elaboration of what each state has done is included. Separate documents arc 
available on professional liability, periodic payment of awards and frivolous suit sanctions. A T R A  also provides 
position papers and model bills on each of these issues.
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JACKSON CONSTRUCTION
241 AS PEfl STREET 
SOLOOTNA. AK 996G9 
907-262-4485

Dear Committee Member !

As a concerned business man and citizen I respectfully urge 
you to move house Bill 292 into the House for immediate 

action

Insurance reform is long overdue and even tho I believe this 
bill does not Go far enough it is a step in the right 
direction.

I will do all I can to assure its passage once it reaches the 
Ho u s e .

Respectfully I am

fgl 0 0 1
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Representative Brian Porter 

House of Representatives 

Alaska State Legislature 

State Capitol

Juneau, Alaska 99801-1182 

Dear Brian:

A  note (from the home front) to encourage you to continue to support 

tort reform. House Bill 292 looks pretty good to me as it does to others 

in the medical field. If I can be of any help tc you from this end with 

testimonies, information, etc., please do not hesitate to contact me.

Wishing you a successful year in Juneau.

Sincerely,

Roland E. Gower, M.D.

REG:bar
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TORT REFORM TOP ISSUE FOR NFIB/ALASKA

JUNEAU— Despite civil justice reforms enacted in 1986, Alaska’s 

small business owners still suffer from sky-high liability insurance 

rates. "Many members tell me their premiums have continued to soar, 

even though there have been no claims, or only a very minor claim, 

against their policies," says Resa Jerrel, Director of the 4,400- 

member Alaska chapter of the National Federation of Independent 

Business. "I know of several who have been forced to drop their 

coverage due to premium hikes, leaving them and their customers 

without meaningful protection."

The failure of the ’86 reforms has led NFIB/Alaska, the state’s 

largest smal1-business advocacy group, to place passage of HB 292, a 

comprehensive tort reform bill, at the top of its legislative agenda.

A recent survey of NFIB/Alaska members found overwhelming 

support for all six of the bill’s key reforms among the small 

business community:

* 96 percent approved barring damage suits by people who 
received their injuries in the course of committing a 
cri mej

9159Skyp'oodLane # B 9  percent approved limiting the filing deadline for lawsuits 
ju r .c a u ,a k 99801 arising from construction accidents or product liability

claims to six years from the time of injury;

* 84 percent approved telling juries of awards already 
collected by a claimant for the same incident and deducting 
that amount from any subsequent judgement}

* 83 percent approved capping punitive damage awards at 
$200,000 or three times the amount of actual loss, whichever 
is greater;

-more-
The Guardian of 
Small Business



* 79 percent approved barring injury claimants -from naming only 
"deep pocket" defendants;

* 78 percent approved limiting the economic loss awards in 
fatal accidents to $50;,000 if the deceased has no dependents.

"The survey results clearly show smal1-business owners feel the 

current civil justice system is neither irivil nor just," Jerrel said. 

"It encourages people to file mi 11ion-dDl1ar lawsuits on the 

flimsiest of pretexts, often in the hope of being offered a 

settlement just to stop being a nuisance. This kind Df “civil 

extortion’ frustrates fairness and clogs the courts, slowing the 

delivery of justice for all. And, it imposes tremendous costs on 

society, fueling insurance rate inflation and raising cost of goods 

and services for all Alaskan consumers."

Jerrel says pre-session conferences have left her feeling up­

beat about the prospect of getting meaningful reforms enacted this 

year. “You get the sense from all parties involved, including the 

trial lawyers, that progress must be made this year," Jerrel said. 

"For the first time in all my years of dealing with this issue, there 

seems to be a determination among all the players to work together, 

to seek conciliation rather than confrontation.

# # # # #



•  Alaska
National Federation of 
Independent Business

January 10, 1994

The Honorable Brian Porter 
Alaska State Legislature 
Pouch V
Juneau, Alaska 99B11 

Dear Representative Porter:

The NFIB/Alaska - National Federation of Independent Business 
of Alaska - membership is comprised of 4300 small and 
independent business owners. The typical NFIB/Alaska member 
employs four workers and rings up gross sales of about 
$190,000 per year. In aggregate, the organisation’s members 
employ nearly 50,000 workers.

The legislative agenda of NFIB/Alaska is determined by our 
ballot. The ballot is our annual poll of our membership -an a 
series of issues deemed critical to small business. A 
majority vote, of the members in response to the poll, sets 
our policy and position on legislative issues. The objective 
of this letter is to share with you the enclosed results of 
the 1994 poll.

I hope this information regarding the views of small business 
owners on these issues will be useful to you. At your 
convenience, I would be happy to meet with you to discuss 
this years results or previous years poll results.

I look forward to working with you on these and other issues 
of importance to small business owners.

Si ncerely,

Resa Jerrel 
State Direct

Enclosure

• I k  Guardian of 
Small Business



NFIB/ALASKA BALLOT RESULTS
1994

1. Should legislation be passed requiring voter approval of any new 
state tax or tax increase?

Yes 8154 No 1454 Undecided 554

2. Should the legislature reform the Alaska tort law system by 
making the following changes!

a. Require construction and product liability actions involving 
personal injury, death, or property damage to be filed within six 
years of the accident?

Yes 8954 No 454 Undecided 754

b. Prevent injury claimants from naming only those businesses 
and individuals who have the deepest pockets?

Yes 7954 No 954 Undecided 1254

c. Limit punitive damages to not more than three times that
awarded for actual loss, or $200,000, whichever is greater?

Yes 8354 No 854 Undecided 954

d. Limit award for economic loss to $50,000 when the deceased 
is not survived by children, spouse or other dependent?

Yes 7B54 No 1454 Undecided 854

e. Make the courts and juries aware of any other awards the 
claimant may have received and deduct that amount from judgements?

Yes 8454 No 1054 Undecided 654

f. Prohibit suits for damages if the injury or death occurred 
while the plaintiff was committing a crime?

Yes 9654 No 3% Undecided 154

3. Should a smal1-business economic impact statement be attached to 
all bills considered during session?

Yes 6254 No 257. Undecided 137.

4. Should a Small business Advisory Committee in the legislature be 
established to review proposed legislation and recommend legislation 
beneficial to small business?

Yes 737. No 187. Undecided 97.

5. Should legislation be enacted permitting a small business to
replace workers' compensation insurance with a combination of health 
and wage replacement insurance (known as 24-hour coverage)?

Yes  517. No 167. U n d e c i d e d  3354
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6. Should there be a limit on the number of bills legislators can 
introduce?

Yes 607. No 287. Undecided 127.

7. Do you currently provide health insurance to your full-time 
employeas?

Yes 477. No 537. Undecided 07.

7a. If you answered yes to question 7, approximately how much do 
you currently pay for health insurance for each full-time employee 
each month?

Up to $75 37.
$76 to $125 137.
$126 to $200 337.
More than $200 51%

7b. If you provide health insurance, who pays for it?

Employer pays 100 percent 66%
Employee pays 100 percent 37.
Employer and employee share the 
cost, 317.

8. If your firm does not provide health insurance to employees, why 
not? (Check only one)»

437. Premiums are too high or the firm cannot afford to pay for 
benefits.

177. Employees are generally covered under policy of spouse or 
parent.

147. The firm does not qualify for a group policy..

77. Employees prefer additional compensation in place of health 
insurance benefits.

37. Lack of employee interest.

167. Other. (Please detail in the Comment section.)

8a. If you do not provide health insurance, which uf the following
measures would you likely take to recover costs if you were required
to buy health insurance for all your full-time employees? (select 
those that apply.)

427. Raise prices for my product or service.
22% Eliminate part-time Jobs.
35% Eliminate full-time jobs.
23% Reduce hours worked for some employees.
26% Cut or hold down other employee benefits.
51% Cut or hold down employee wage increases.



1994 B a l l o t  R e s u l t s
P a g e i  3

1B7. Postpone or cut expenditures for plant and/or equipment.
247. I would be forced out of business.
6% Other. (Please explain in the Comment section.)

9. Who should have the responsibility for making health insurance 
purchasing decisions?

Employer 457. Individual 427. Undecided 13%

10. Should doctors and hospitals be required to post their fees for 
the services and procedure they provide?

Yes 767. No 147. Undecided 107.
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laska S tate M edical A ssociation
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January 21, 1994

Representative Brian Porter 
Alaska State Legislature 
Room 122, State Capitol 
Juneau, Alaska 99B01

Dear Representative Porter:

On behalf of the Alaska State Medical Association, I urge you to support H.B. 292, 
Liability Reform. We believe strongly that any health system reform must include 
comprehensive liability reform. Our association was involved in the drafting of H.B. 292 
and support all reform in the bill. Therefore, we ask you to move H.B. 292 from Labor 
& Commerce to House Judiciary.

Your support and sponsorship is sincerely appreciated.

C

Ray Schalow 
Executive Director
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ALASKA STATE

Hospital & Nursing Home
ASSOCIATION January 17, 1994

Representative Brian Porter, Member 
Labor & Commerce Committee 
House of Representatives 
Capitol Building 
Juneau, Alaska

Re: Support HB 292
Liability Reform

Dear Representative Porter:

On behalf of community hospitals and nursing homes across the 
state, we ask:

1. Your support of HB 292, the Comprehensive Liability Reform bill
currently pending before the Labor & Commerce Committee.

2. Your support for bringing HB 292 to a vote before the Labor
and Commerce Committee as early in the 1994 session as 
possible.

Attached is our position paper on the need for HB 292. We have, and 
continue to study other solutions to the problem of the cost surrounding 
liability and the need for the business and health care community to have 
access to reasonably priced insurance. We continue to believe the best 
solutions to resolving high liability costs are contained in HB 292.

I will be calling and getting on your appointment calendar to discuss 
this and anv other health issues. Welcome back to Juneau.

Enel: (1)
cc: Gary Brewer, Alaska Regional Hospital; Sister Suzanne Brennan, 
Providence Hospital; Kathleen Cronen, Charter North Hospital, Jim Walsh, 
Valley Hospital: Tom Boling, Our Lady of Compassion Care Center and Joan 
Fisher, The Mary Conrad Center.

Sincerelv

President/CEO

3 1 9  S e w a r d  S t r e e t # !  1 • J u n e a u , A K  9 9 8 0 1  •  ( 9 0 7 )  5 8 6 - 1 7 9 0  •  F a x  ( 9 0 7 )  4 6 3 - 3 5 7 3



ALASKA STATE

Hospital & Nursing Home
a s s o c ia t io n  January 17, 1994

Representative Bill Hudson, Chair 
House Labor & Commerce Committee 
Capitol Building 
Juneau, Alaska 99801-1182

Dear Bill:

We want to thank you and members of the House Labor & Commerce 
Committee for having HB 292, the comprehensive liability reform bill 
introduced and for the two excellent hearings you and your committee 
have held on that bill.

We have reworked our position paper to reflect the information 
received at the above meetings, and at the meeting with you and the 
Medical Association on January 5. As mentioned, we congratulate the 
Trial Bar for finally recognizing there is a very serious liaoility problem 
in this state, and for offering solutions to that problem.

Our request to you is to let the House of Representatives vote on 
liability reform at this 1994 session. From 1988 through the 1992 
session, the Labor and Commerce, and Judiciary Committee Chair took it 
upon themselves to deny the House a vote on this issue. We believe the 
members of the House, like the public will support the measures contained 
in HB 292.

You have heard the arguments on all sides, now we ask that you and 
your committee make a decision on what you feel should be in, added or 
deleted from HB 292, and move it on to Judiciary.

Sincerely

Re: Support HB 292,
Liability Reform

Enel: (I) Harlan R. Knudson, President/CEO
cc: Members, House Labor & Commerce Committee; Robert Valliant,
Bartlett Memorial Hospital & Grant Asay, St. Ann’s Care Center.

319 Seward Street #11 • Juneau, AK 99801 • (907) 586-1790 • Fax (907) 463-3573
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Contact: Harlan Knudson, 586-1790

L ia b i l i t y  P r o b le m  - H e a lth  P r o v i d e r s

1. Cost of the Legal System

2. Slowness of Legal System

3. Cost of Defensive Medicine

4. Injured Party Receives Less than 50% of Award

5. Needed Care Denied Rural Areas

6. No Access or Recourse for Claims under $100,000

7. Health Providers Cannot Afford/Do Not Have Liability Insurance

H B  2 9 2 .  C o m p re h e n s iv e  L ia b i l i t y  R e fo rm  - S B  2 5 4  C o m p a n io n  
B i l l  (Note: SB 204/HB 274 contain medical liability reform provisions
included in HB 292) Purpose:

1. Reduce cost (health care, business, professional) associated with
civil justice system.

2. Assure adequate and appropriate compensation for persons
injured through the fault of others.

3. Increase availability and reduce cost liability insurance.

4. Establish fair and equitable timelines for resolving disputes.

5. Accumulate additional information concerning the cost of the
civil justice system.

(More)

A l a s k a  s t a t e  H o s p i t a l  & N u r s in g  H o m e  A s s o c i a t i o n



SECTIONS HB 292 IMPORTANT FOR REDUCING HEALTH COSTS:

Statute of Limitations - Current statutes must be clarified to make sure 
lawsuits are brought with a reasonable time. Six years is recommended, 
and for medical liability 2 years from the time of the incident and/or for 
minors two years from the time of the incident or before the 8th birthday, 
whichever time period is longer.

Cap on Non-economic Damages - ASHNHA supports caps on non-economic 
damages to limit the dollar amount of damages which a jury or judge can 
award a plaintiff. The recommended cap amount is $250,000.00 indexed to 
the Consumer Price Index.

Limit on Punitive Damages - Provides definition of punitive damages to be 
"as actions of malice and conscious disregard of another person and 
establishes punitive damages as $200,000 or up to three times the amount 
of compensatory damages awarded.

Periodic Payments - Provides for reducing the cost of compensating 
plaintiffs for future losses; preventing premature dissipation of damages 
and preventing windfall recoveries if a plaintiff should die.

Collateral Sources - Prevents double compensation for an injury.Current 
rules prohibits the defendant from introducing evidence that damages 
suffered by a plaintiff have been paid by a source other than the defendant. 
The court and a jury should be able to take into account the fact that part 
of the plaintiff’s damages are already covered by other sources.

Liability Hospitals Acts/Omissions Non-Emploved Personnel - Community 
hospitals should not be “automatic" deep pockets when a lawsuit is filed 
against a physician. This overturns an Alaska Supreme Court decision 
(Jackson v Power) holding a hospital liability for the action of an 
emergency room physician, even though the hospital was not negligent and 
did not violate any legal or regulatory requirements.

ASHNHA has under review the Trial Bar proposal requiring all health 
professionals to have $5 million in liability insurance; implementing 
enterprise liability where a state authority, not the provider is sued; 
mandatory arbitration for all lawsuits under $200,000 with a certificate 
of merit required before filing a medical liability lawsuit. ##end##
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We th e  f a l lo w in g  s t r o n g l y  s u p p o r t  t h e  passage  o f  H.B. 292.

P le a s e  move t h i s  b i l l  i n t o  the  House a s  soon as p o s s i b l e .
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Received
January 24, 1994 JAN 2 7

R I P  fs tttA N

TO: All Alaska Legislators

FROM: Alaskans for Liability Reform

Enclosed herein are some data reports that should be very 
helpful for y o u  in supporting the General Public Civil Liability 
Reform of 1993-1994. They are as follows:

1. Highlights From: "The Effect of 1980s Tort Reform
Legislation on General Liability and Medical Malpractice 
Insurance", read the report from the Division of Insurance, 
wh i c h  substantiates the actions and results.

2. "NFIB Alaska Civil Liability 1994 Survey Results".

3. Highlights From: "Product Liability News"

4. Highlights From: "American Consulting Engineers Council 
Liability Report", and please note the percentage of claims 
settled without any payment to Claimant.

5. "Tort Cost Trends: A n  International Perspective", Excerpts 
from the Tillinghast Report.

RO. Box 201668 
Anchorage, Alaska 99520 
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Abstract

“A large num ber o f  states adopted tort reforms in the mid-1980s to limit the dramatic 

surge in insurance losses and premiums. Evidence based on liability insurance data by 

state indicates that these reforms substantially influenced general liability insurance. The 

levels o f  losses, premiums, and loss ratios (a measure o f  insurance profitability) all 

reflected the impact o f  the reform. The large-scale reform efforts in 1986 were 

particularly influential. Medical malpractice insurance was much less sensitive to the 

reform efforts."

“Liability insurance markets in the m id-1980s were in disarray, with rapidly escalating 

awards and significant com pany losses. Substantial pressures were exerted on state 

legislatures to ease the burdens imposed by liability costs, and ’.he policy process 

responded in many states. In this article, we examine the effec of those reforms. In 

particular, we seek to discover whether the tort reforms enacted in the mid-1980s had any 

effect on the claims paid by insurance companies or the premiums paid by consumers.

This inquiry in to the effects o f  the tort reforms indicates that the performance of general 

liability insurance was quite sensitive to the liability regime. States that adopted general 

reforms experienced increases in insurance profitability, decreased levels o f  losses, and 

lower prem ium s. Although some specific reforms, such a . modifications o f  joint and 

several liability, appear to be particularly influential, the general change in the liability 

climate that accom panies the reform effort also appears to be o f  consequence. The 

effects o f  tort reform on medical malpractice insurance proved less pronounced.”

Liability reforms, 1985-1987

“Follow ing the explosion in liability prem ium s in 1985, states became much more 

interested in liability reforming 1986 [see table]. The most prominent o f  the 1986 

m easures were the modifications o f  joint and several liability rules adopted by 16 states, 

which com posed  more than half o f  all prem iums for general liability and medical 

malpractice. Three o ther reform measures were adopted in at least ten states: limits on 

liability, limits on non economic damages, and our catch-all “other reform" measure. O f  

all the years w e will consider in this analysis, 1986 is the most prominent in terms o f  the 

extent o f  liability reform measures."



L iab ility  re fo rm s  in 1 9 8 6
Percentage of 

liability premiums 
affected

Type of reform Number 
of states

General
liability

Medical
mal­
practice

State list’

Modify joint and several 
liability

16 53% 55% Alaska, California, Colorado, 
Connecticut, Florida, Hawaii, 
Illinois, Michigan, Minnesota, 
Missouri, New Hampshire, 
New York, Utah, Washington, 
West Virginia, Wyoming a

Limits on liability 13 1 1 % 14% Alabama, Alaska, Colorado, 
Connecticut, Delaware, 
Hawaii, Indiana, Maine, 
Maryland, New Hampshire, 
Tennessee, Utah, Wyoming

Limits on non economic 
damages

1 0 14% 1 2 % Alaska, Colorado, Florida, 
Kansas, Maryland, Minnesota, 
New Hampshire, New Mexico, 
Oklahoma, Washington

Limits on punitive 
damages

Other reforms in 1986:

6 9% 7% Colorado, Florida, Minnesota, 
New Hampshire, New Mexico, 
Oklahoma

Modify collateral source 
rule

5 13% 9% Colorado, Connecticut, 
Indiana, Michigan, Minnesota

Provide for structured or 
periodic payments

7 1 2 % 1 0 % Alaska, Connecticut, Iowa, 
Maine, Michigan, Utah, 
Washington

Modify dram shop rules 11 17% 18% Arizona, Colorado, 
Connecticut, Indiana, 
Maryland, Michigan, Montana, 
New Hampshire, Tennessee, 
Utah, Wyoming

Modify statute of 
limitations

4 5% 5% Colorado, Connecticut, Maine, 
Washington

Limit attorney contingency 
fees

4 5% 3% Connecticut, Maine, New 
Hampshire, Wisconsin

a C o lo rado , U tah , and W yom in g  ab rogated jo in t and se ve ra l l ia b i l i t y  in 1986. The rem a in ing  s ta te s 
m o d if ie d  the doctrine .



C han g e  in rea l to ta l a n n u a l in su re r lo s s  and  p rem ium s , by lin e  1 9 8 5 -1 9 8 8  
(in  $ m illio n s )

Losses Premiums Loss Ratio 85 Loss Ratio 88

General liability $-4. 71 $5678 1 .1 2 0.62
Medical malpractice $-531 $1256 1 .2 2 0.79
Automobile $7924 $14201 0.75 0.71

Conclusion

“W holly  apart from the concern with whether the stringency o f  the present liability 

system  is optimal, it is, however, clear that the liability reform efforts in the m id-1980s 

did serve a constructive function. Before these reform efforts were enacted, liability 

markets were in substantial disarray. Insurance was too unprofitable to be offered at 

these rates over the long run. M any insurance companies denied coverage to parties 

seeking insurance. During this disruptive period, motels closed swimm ing pools, 

m unicipalities shut down playgrounds, and many firms withheld innovative but 

potentially risky products from the market."

“Insurance, like any other factor of production, should 
have a ready supply sold at a price that reflects its long- 
run cost. The liability reform efforts of the mid-1980s 
did more than constrain the spiraling costs of insurance. 
They stabilized insurance markets, and thereby fostered 
the sound functioning of the economy.”



T o r t  C o s t  T r e n d s :  

A n  I n t e r n a t i o n a l

Excerpts from the Tillinghast R eport
Reprinted with permission from Towers Perrin com pany

Distributed by:
A laskans for Liability Reform  

Post Office Box 201668 
Anchorage, Alaska 99520 

(907) 561-6250



®  H o  w  D o e s  T o r t  C o s t  E s c a l a t i o n  

C o m p a r e  W i t h  G N P  G r o w t h ?

S  Tort cost growth fer outstripped GNP growth since 1930, increasing 300 times 
over this 57-year period, compared with a 50-fold increase for GNP.

■  Until shortly afterWorld War II, growth in both tort costs and the GNP ran fairly 
parallel. Only in the late 1940s and early 1950s did the two diverge, with tort costs 
consistently outpacii^ GNP growth.



S i n c e  1 9 8 0 ,  C o s t  

L e v e l e d  O f f  f o r  A l l  S o c i a l  S y s t e m s  

S a v e  T o r t s

■  As noted, cost escalation has moderated for all social systems but torts. Between 
1980 and 1987, for example, tort costs rose at an annual rate of 16%, or 10.6% 
when adjusted for inflation. This compares with the following annual increases 
(also adjusted for inflation) of:

□  5% for government health expenditures

□  4.5% for workers’ compensation costs

□  4.2% for Social Security expenditures

□  2 .7 %  f o r  G N P .



I n  t h e  F i n a l  A n a l y s i s ,

®  D o e s  N o t  E f f e c t i v e l y  S e r v e  

N e e d s

E f f i c i e n c y  C o m p a r k o n s  ,
A va ilab le to v ic tim

H If the tort system is judged as a method of compensating accident victims for 
their losses, it is both inefficient and unfair. Inefficient, because -mly half -  or less 
-  of the cost goes toward any form of compensation for victims, nfair, because 
many victims receive no compensation at all.
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Abstract

“A large number of states adopted tort reforms in the mid-1980s to limit the dramatic 

surge in insurance losses and premiums. Evidence based on liability insurance data by 

state indicates that these reforms substantially influenced general liability insurance. The 

levels of losses, premiums, and loss ratios (a measure of insurance profitability) all 

reflected the impact of the reform. The large-scale reform efforts in 1986 were 

particularly influential. Medical malpractice insurance was much less sensitive to the 

reform efforts.”

“Liability insurance markets in the mid-1980s were in disarray, with rapidly escalating 

awards and significant company losses. Substantial pressures were exerted on state 

legislatures to ease the burdens imposed by liability costs, and the policy process 

responded in many states. In this article, we examine the effect of those reforms. In 

particular, we seek to discover whether the tort reforms enacted in the mid-1980s had any 

effect on the claims paid by insurance companies or the premiums paid by consumers.

This inquiry in to the effects of the tort reforms indicates that the performance of general 

liability insurance was quite sensitive to the liability regime. States that adopted general 

reforms experienced increases in insurance profitability, decreased levels of losses, and 

lower premiums. Although some specific reforms, such as modifications of joint and 

several liability, appear to be particularly influential, the general change in the liability 

climate that accompanies the reform effort also appears to be of consequence. The 

effects of tort reform on medical malpractice insurance proved less pronounced.”

Liability reforms, 1985-1987

“Following the explosion in liability premiums in 1985, states became much more 

interested in liability reforming 1986 [see table]. The most prominent of the 1986 

measures were the modifications of joint and several liability rules adopted by 16 states, 

which composed more than half of all premiums for general liability and medical 

malpractice. Three other reform measures were adopted in at least ten states: limits on 

liability, limits on non economic damages, and our catch-all “other reform” measure. Of 

all the years we will consider in this analysis, 1986 is the most prominent in terms of the 

extent of liability reform measures.”
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L iab ility  re fo rm s  in 1 9 8 6
Percentage of 

liability premiums 
affected

Type of reform Number 
of states

General
liability

Medical
mal­
practice

State list

Modify joint and several 
liability

16 53% 55% Alaska, California, Colorado, 
Connecticut, Florida, Hawaii, 
Illinois, Michigan, Minnesota, 
Missouri, New Hampshire, 
New York, Utah, Washington, 
West Virginia, Wyoming a

Limits on liability 13 1 1 % 14% Alabama, Alaska, Colorado, 
Connecticut, Delaware, 
Hawaii, Indiana, Maine, 
Maryland, New Hampshire, 
Tennessee, Utah, Wyoming

Limits on non economic 
damages

1 0 14% 1 2 % Alaska, Colorado, Florida, 
Kansas, Maryland, Minnesota, 
New Hampshire, New Mexico, 
Oklahoma, Washington

Limits on punitive 
damages

Other reforms in 1986:

6 9% 7% Colorado, Florida, Minnesota, 
New Hampshire, New Mexico, 
Oklahoma

Modify collateral source 
rule

5 13% 9% Colorado, Connecticut, 
Indiana, Michigan, Minnesota

Provide for structured or 
periodic payments

7 1 2 % 1 0 % Alaska, Connecticut, Iowa, 
Maine, Michigan, Utah, 
Washington

Modify dram shop rules 11 17% 18% Arizona, Colorado, 
ConneC’cut, Indiana, 
Maryland, Michigan, Montana, 
New Hampshire, Tennessee, 
Utah, Wyoming

Modify statute of 
limitations

4 5% 5% Colorado, Connecticut, Maine, 
Washington

Limit attorney contingency 
fees

4 5% 3% Connecticut, Maine, New 
Hampshire, Wisconsin

a C o lo rado , U tah , and W yom in g  abrogated jo in t  and se ve ra l l ia b i li t y  in 1986. T h e rem a in ing  sta tes 
m od if ie d  the doctrine .
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C hang e  in re a l to ta l a n n u a l in su re r lo s s  and  p rem ium s , by lin e  1 9 8 5 -1 9 8 8  
(in  $ m illio n s )

■ Losses Premiums Loss Ratio 85 Loss Ratio 88

General liability $-4871 $5678 1 .1 2 0.62
Medical malpractice $-531 $ 1256 1 .2 2 0.79
Automobile $7924 $14201 0.75 0.71

Conclusion

“Wholly apart from the concern vv;th whether the stringency of the present liability 

system is optimal, it is, however, clear that the liability reform efforts in the mid-1980s 

did serve a constructive function. Before these reform efforts were enacted, liability 

markets were in substantial disarray. Insurance was too unprofitable to be offered at 

these rates over the long run. Many insurance companies denied coverage to parties 

seeking insurance. During this disruptive period, motels closed swimming pools, 

municipalities shut down playgrounds, and many firms withheld innovative but 

potentially risky products from the market.”

“Insurance, like any other factor of production, should 
have a ready supply sold at a price that reflects its long- 
run cost. The liability reform efforts of the mid-1980s 
did more than constrain the spiraling costs of insurance. 
They stabilized insurance markets, and thereby fostered 
the sound functioning of the economy.”
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Department of Commerce 
and Economic Development

D i v i s i o n  o f  i n s u r a n c e

S t a t e  o f  A l a s k a

Division o f Insurance Ninth Floor# State O ffice Building
P.O. Box 7 1 0 8 0 5  3 3 3  W illoughby Avenue
Juneau, AK 9 9 8 1 1 -0 8 0 5  Juneau , A laska 9 9 8 0 1
Phono (0 0 7 ) 4 6 5 - 2 ^ 5 7 3  FAX (9 0 8 ) 4 0 5 -3 4 2 2

FAX Transmittal

From: Barbara Thurston Date: January 1 4 , 1 9 9 4

To: Rosa Jerre l

Company:

Fax Number: 7 8 9 -3 4 3 3  

Number o f Pages: 2  

Hard Copy to  Follow : No

Hera Is the information you requested on t o e i 'e i  Liability rate changes. This is a history 
o f the rate changes filed by the Insurance Services O ffice (ISO ) which files on behalf o f 
m ost o f the companies selling General Liability insurance In A laska.

As you ran  see , there are several different types o f policies here ...I've marked with Xs the 
typo o l .iling (basic limits versus excess limits) and the type o f fo rm  (professional, premis­
es, or products liability) fo r each rate change.
This Information was taken o ff a special report generated by ISO in response to  my 
request fo r historical Information. While I believe that It Is all correct, I have not verified all 
the details m yse lf, so can 't guarantee that this information is free o f any errors.

Let me know if you have any questions as to how to interpret this chart.



________L  —
H

_l ...
i s t o r y  o

-1------ ----------1
f  IS O  G e i

J •
l e r a l  L ia t

I , • ! 
i i l i t y  R a t e  C h a n g e s  In  /

I ..! 
U a s k a

I
i I ----------- Products

1------------—Premises Professional Liability

Approval
nata
1/7/0-

Rate 
Change 
;:.i %)

Baste
Limits

Increased
Limits All

Manufacturers S 
Contraotora

Owners, 
Landlords, & 

Tenants

Physicians, 
Surgeons, 
and Dentists

i
1Hospitals

i 7.6 X X X •
r 2/1/8-* 128.6 X X X
} 2/17/8/;  40.1 X /-------- 1 ........

10/4/8/V  21 X X l
10/31/8/1 20 X X 1
11/29/841 6.6 X x |r

! 2/2/8E 1.3 X X
2/8/86 10.7 X X X
7/10/85 23.1 X X

I 11/1/85 43 .8 X X X
I 2/26/86 60 X X •

4/14/86 7.6 X X ,
6/13/88 15 .4 X X

. 7/3/86 8.9 X X
I 9/5/86 3 .3 X X
i 2/27/87 12.1 X X

3/2/87 30.0 x • X X
4/3/87 35 X X
6/15/87 31.6 X X

I 8/4/87 9.7 X X
j 3/30/88 •4.3 X X
I 7/19/89 •20 X X

1/11/90 -13.7 X X
I 1/12/90 1.1 X X X

2/19/92 6.1 X X X ____ I .
| 2/19/92 -12 X X X !
I 4/1/92 14 X i 1 X -----------
11/13/92 •3.2 ! X X X

1 1/7/93 0 I X X
! 4/16/93 -2.5 X X X i
8/24/93 0 X x !

I ii>i . . .
Notes; 1

TT"he effective date of an ISO filing Is generally 3  to 0 months after the approval date i
i 2 ’he rate change 19 the overall average, different "classes" (e.g, neurosurgeon va general !
i uractitioner) will probably have different changes apply to them
I 3 Basic" and "Increased" refer to the limits o f liability under the policy. Basic limits are !
j £bout $25 ,000 ; everything else Is an Increased limit. People who only purchase basic
I rnlts won't be affected by an Increased limit rate change, People who purchass

Iricreased limits are affected by both b3$io and Increased limit ohangeB. | i
I 4 ■"Broductfi", "Premises", and "Professional Liability" are different types o f policies.
I Products Includes completed operations (such as £ construction project); Premises Is
! what is purchased by most small businesses for risks oc jrrlng on their premises.
I 5 Tlla  filing approved on 4/1/92 only applied to governmental subdivisions. I

Page 1



NFIB Alaska
N a t i o n a l  F e d e r a t i o n  o f  

I n d e p e n d e n t  B u s i n e s s

Resa Jerrel, State Director

C i v i l  L i a b i l i t y  1 9 9 4  S u r v e y  R e s u l t s

N F IB
National Federation of 
Independent Business

Distributed by:
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The following questions and answers concerning tort reform are the results 
from the NFIB Alaska (National Federation of Independent Business) 1994 
state ballot. Those surveyed were asked:

Should the legislature reform the Alaska tort law 
system by making the following changes?:

a.) Require construction and product liability actions 
involving personal injury, death, or property damage to 
be filed within six years of the accident?

YES 89% NO 4% UNDECIDED 7%

b.) Prevent injury claimants from naming only those 
businesses and individuals who have the deepest 
pockets?

YES 79% NO 9% UNDECIDED 12%

c.) Limit punitive damages to not more than three times 
that awarded for actual loss, or $200,000, whichever is 
greater?

YES 83% NO 8% UNDECIDED 9%



d.) Limit award for economic loss to $50,000 when the 
deceased is not survived by children, spouse or other 
dependent?

YES 78% NO 14% UNDECIDED 8%

e.) Make the courts and juries aware of any other 
awards the claimants may have received and deduct 
that amount from judgments?

YES 84% NO 10% UNDECIDED 6%

f.) Prohibit suits for damages if the injury or death 
occurred while the plaintiff was committing a crime?

YES 96% NO 3% UNDECIDED 1%
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Senate Committee Passes S. 687 by Wide M argin, 
Sets Stage for Victory in ‘94

“The (U.S.) Senate Commerce Committee recently approved the Product Liability 
Fairness Act, S. 687, by an unprecedented 16-4 vote.”

Said Bill Fay, executive director Product Liability Coordinating Committee... 
“This extremely strong vote is a testament to the leadership of the senators who are 
spearheading the Senate movement to change our current product liability system.

For the first time, a majority of the democrats on the Commerce Committee voted 
in favor of product liability legislation. The ‘aye’ vote on November 9 included all of the 
committee’s nine republicans and seven of the 11 committee democrats. In past efforts in 
the Commerce Committee, the bill has never received more than five out of eleven 
democratic votes.”

Sound Bites

“In 1985,1 opposed the legislation then being considered because I thought that it was 
skewed too much in favor of business. But sensible changes have been made over time to 
help consumers and promote fairness. Because of these changes, I now strongly support 
his product liability legislation.”

Sen. John D. Rockefeller (D-WV) 
in his opening statement at the 

Senate hearings on product 
liability in September

“If a manufacturer could not count on limiting its liability to risks that were known or 
knowable at the time of manufacture or distribution, it would be discouraged from 
developing new and improved products for fear that later significant advances in 
scientific knowledge would increase its liability.”

Supreme Court o f California 
Anderson v. Owens-Coming 

Fiberglass June 4, 1991

“We are the only country in the world in which, if you improve a product, it can be used 
against you.”

Bill Fay, executive director o f PLCC 
quoted in CoalVoice, 

Sept./Oct., 1993
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Litigation Taxes: The Hidden Cost
How much do American consumers pay in hidden “litigation taxes” every year? Author 
Philip J. Hermann went directly to manufacturers, trade associations, insurance 
consultants, and others to find out. The results can be found in his book The 96 Billion 
Dollar Game: You Are Losing. Here are his findings:

P ro d u c t/S e rv ic e  R e ta il A m oun t L itigation  P e rc en tag e
C ost

Baseball $6.00 $ 0 .1 8 3.0%
Lawn Mower, Riding Rotary 700.00 42.00 6.0%
Ski Lift Ticket 40.00 2.00 5.0%
Step Ladder, 8-foot 119.00 23.86 20.0%
aluminum
Maternity Delivery 1,200.00 399.50 33.0%
Hospital, 2 days for 3,000.00 500.00 17.0%
maternity
DTP Vaccine 11.50 2.40 20.9%
Wheel Chair, Motorized 1,000.00 170.00 17.0%
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HIGHLIGHTS FROM:

A m e r i c a n  C o n s u l t i n g  E n g i n e e r s  C o u n c i l

L I A B I L I T Y  R E P O R T
Fourteenth Annual Professional Liability Survey Result 1992

A C EC  is a W ashington, D.C. based national professional association representing over 
5 ,000 private-practice consulting engineering firms. For more information, contact

J. Laing Bowles at 202-347-7474

Distributed bv Alaskans For Liability Reform 
P.O. Box 201668 

Anchorage, AK 99520 
Phone: 561-6250
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C l a i m s

Year Claims Made Claims Pending
_________________ Per 100 Firms Per 100 Firms

1992 45 82
1991 44 77
1990 40 60
1989 43 79
1988 47 84
1987 46 75

Method of Resolution: 1992 Percent

Negotiation 48 %
ADR: Mediation 10%

Arbitration 2 %
Other ADR 3 %

Litigation
Settled Prior to Court Award 20 %
Settled by Court Award 7 %
Other 10%

Total 100%

C o s t  o f  C l a i m s  S e t t l e d

Defense

By Firm $14,791
By Insurer $ 7,421

Award/Settlement

$20,007
$46,943

Percentage of Claims Settled Without Any 
Payment to Claimant: 37%
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I n s u r a n c e  C o s t  A s  A  P e r c e n t a g e  o f  B i l l i n g s

0 . 0 0 % 1--------------- T
1987 1988 1989 1990 1991

3.27%
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F a i r  A w a r d s  f o r  N o i l - E c o n o m i c  L o s s

Incorrect information about a cap on 
tion-cconornic aw ards has been fed to the 
public, primarily by trial lawyeis who reap 
the benefit o f  outrageously  high awards.

For exam ple, it has been stated that the 
cap would be unfair  for senior citizens and 
l hat calls for reform arc fueled by high medical 
premiums. N either  statement is accurate.

MB 292 ex tends the definition of non­
eco n o m ic  lo sse s  lo inc lude  c la im s  for 
wrongful death, adds loss o f  consortium, 
d a ri  lies what constitutes non-econom ic loss, 
and rem oves the need to prove “negligence," 
which is difficult to establish.

T he  bill in no way alters compensation 
for econom ic loss, such as medical care or 
w heelchairs .  It docs  estab lish  a cap  o f  
$5(X),(XX) for non-econom ic  loss o n ly - th a t ’s 
tut extra $5(X),(KX) over and above out-of- 
pocket expenses to an injured party.

Even the trial lawyers agree that the cap 
effects only 39? o f  lawsuits filed for personal 
injury o r  wrongful death.

An exam ple o f  979? o f  these lawsuits: A 
person is injured by a  privately ow ned truck

whose owner has only $250,(XX) total in insurance and assets 
-s t)  no award higher Ilian that is possible. If the same person 
was injured by a state-owned truck, they could be awarded 
millions for non-economic loss s imply because the state has 
virtually unlimited funds and insurance.

Is that fair? MB 292 establishes a fair cap for non­
economic loss thal applies loall plain tiffs and defendants and 
prevents inflated settlements based solely on ability to pay.
T#

Effects of HB 292 on Non-Economic Awards

s

Past Wage Loss 
>Future W age Loss 
Past Medical Cost 
Future Medical Cost 
Past Rehabilitation Costs 
Future Rehabilitation Costs 
Other Past Economic Losses 
Other Future Economic Losses 
Past Retirement Benefit 
Future Retirement Benefit 
Pain, Suffering, Inconvenience 
Physical Impairment, Disfigurement 
Loss of Enjoyment o f  Life 
Loss of Consortium

No Effect

No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No EfTect 
Limit $500,000 
Limit $500,000 
Limit $500,000 
Limit $500,000

Call to ACTION
Y O U  c a n  m a k e  t h e  d i f f e r e n c e

A s o f  1/19/94:
H B  292 w iis  in  th e H o u se  L a b o r  an d  C om m e rce  C o m m itte e . I ’ len se c o n ta c t c o m m itte e  
m e m b e r s , le t  th em  k n o w  yo u  s u p p o r t  th e  b i l l  a n d  u rg e  th em  to m ove th is  b i l l  in to  th e  H ou se .

To get IIB 292 moving, call or FAX:

Rep . B i l l H u d s o n ,c h a irm a n  
te p . E ld o n  M u ld e r  

R ep . B i l l  W i l l ia m s  
R ep . J e r r y  M n c k ie

p h o n e ,'/
465-3744
465-2647
465-3424
465-4925

FA X  »
465-6790
465-3518
465-3793
465-3517

Rep . Jo e  G re en  
R ep . B r ia n  P o rte r 
R ep . Jo e  S it to n

ph on e  II 
465-4931 
465-4930 
465-2327

F A X  U 
465-3516 
465-3834 
465-2294
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Reprinted with Ihe permission of 
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A laR strives for needed reforms
A L R  has doubled  ilsclTords to gel information about civil liability law so u l  lo business and governm ent leaders 

and to support passage o f  bills that will enact needed reforms .
Horace H unt is now the Executive Director. He brings 16 years c. ericnce in marketing and public relations 

to ALR. Bruce Po/./.i jo ined  us recently lo implem ent a public relations cam paign  that will get the attention of 
legislators, associations and the public. Lobbyists Sam Kito and Jerry Rcinwand arc working in Juneau to gain 
support for H ouse Bill 292 and we have the backing o f  a num ber o f  lobbyists representing o ther  groups.

As this legislative session begins, House Bill 292 is in the House Labor and Com m erce  Com m ittee  and a 
companion bill has been introduced in the Senate. ^

S t a t u t e s  o f  L i m i t a t i o n s  -  H o w  D o e s  A l a s k a  C o m p a r e ?
Includes .statute section number



O u r  G o a l s  E q u a l  

A l a s k a n s ’ W i s h e s

There area lot of statistics on these pages, 
hut we’d like you to take tew extra minutes to 
examine the tables so you’ll undcrstandcxacily 
where Alaskans stand with current civil 
liability statutes.

The NFIB survey shows lhat the majority 
of Alaskans want reasonable limits and 
equitablejudgments, rcgardlcssof the plaintiffs 
ability to pay. Alaskans want to prohibit suits 
brought by parlies injured or killed while 
committing a crime and they want juries to 
know about other awards a claimant has 
received.

Currently, Alaska’s statutes are unclear 
and sometimes contradictory, allowing 
unscrupulous parties to benefit from the 
loopholes while the innocent arc often 
victimized. ALR’s goals include bringing our 
statutes into line with those used fairly by 

wulhcrslatcs and loensurc statutes of limitations 
*arc clearly and consistently defined in our 
stale laws.

One example of abuse is the statute of 
limitations on the design and improvement of 
a building. Many suits name only the original 
builder because they have the best ability to 
pay and ignore the fact that upkeep of the 
building has been out of their control for 
decades. Our statutes have no cutoff date for 
the responsibility of designers and construction 
com panics. The only othercatcgory in Alaska’s 
laws with no statute of limitations is murder.

In House Bill 160, ALR proposed a 10- 
year statute of limitation for liability suits 
based 01  construction and design. This bill 
passed the House but was derailed when 
Senator Donley increased the time to 15 years 
andaddcda 15-year stalulcof repose. Buildings 
will be judged by today’s standards for work 
done three decades ago and those responsible 
for the building’s upkeep during those 30 
tears may not even be named in a suit.

Legislators need to compare our statutes 
of limitations with those in other stales and to 
recognize that the majori lyof Alaskans support 
fair reforms of our civil liability laws.

Civil Liability 1994 
Survey Results

The following questions and answers concerning toi l 
reform arc the results from the NFIB Alaska (National 
Federation of Independent Business) 1994statc ballot.

Those surveyed were asked:

Should the legislature reform the Alaska tort law 

system by making the following changes?:

a) Require construction and product liability actions 
involving personal injury, death, or properly damage 
to be filed within six years of the accident?
YES 89% NO 4% UNDECIDED 7%

b) Prevent injury claimants from naming only those 
businesses and individuals who have the deepest 
pockets?
YES 79% NO 9% UNDECIDED 12%

c) Limit punitive damages to not more than three times 
that awarded for actual loss, or $2(X),000, whichever is 
greater?
YES 83% NO 8% UNDECIDED 9%

d) Limit award for economic loss to $50,000 w'hen the 
deceased is not surviv ed by children, spouse or other 
dependent?
YES 78% NO 14% UNDECIDED 8%

c) Make the courts and juries aware of any other 
awards the claimants may have received and deduct 
that amount front judgments?
YES 84% NO 10% UNDECIDED 6%

f) Prohibit suits for damages if the injury or death 
occurred while the plaintiff was committing a crime? 
YES 96% NO 3% UNDECIDED 1 %

Reprinted with permission from Ihe 
National I ’eileration of lndc|>cmleni Business Alaska
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Your contribution makes it possible lor ALR to continue 
education and reform. Membership is $25.00 per year and 
includes a subscription to ‘The Informer.”Alaskans for 

Liability Reform
Please make w ar contribution today.' 

Enclosed is rnv individual or business contribution of

□  $5,000 □  $1,000 □  $500 □  $ 100 □  $25 □  Other
Name:_____________________________ Phone:____________

Fax:________________
Mailing Address:_______________________________________
City:_________________________State:________Zip:_______
Make checks payable lo Alaskans for Liability Reform 
P.O. Box 201668, Anchorage, Alaska 99520 
Phone (907) 561-6250

The Inform er
K e e p  U p  W i t h  t h e  L a t e s t  N e w s !

Janet B. Taylor 
Managing Editor

Join our FAX board and we’ll keep you up-to-date 
on important issues, legislative progress and new
developments. Send you FAX number today to:

The material presented in The 
Informer is an accumulation of 
opinions of members of ALR, 
advisor}’ in nature, and not meant 
to be construed as an offering of 
legal opinion.

A l a s k a n s  f o r  L i a b i l i t y  R e f o r m  
F A X  N o .  -  ( 9 0 7 )  5 6 2 - 1 3 6 6

Alaskans for Liability Reform 
P.O. Box 201668 
Anchorage, AK 99520

BULK RATE 
U.S. POSTACil

PAID
Permit //537 

Anchorage. AK

Rep. Brian Porter 

Alaska State Legislature 

State Capital (MS 3100),#118-C 

Juneau, AK 99801-1182
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   _ _ ___________________
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F a i r  A w a r d s  f o r  N o n - E c o n o m i c  L o s s

Incorrect information about a cap on 
non-economic awards has been fed to the 
public, primarily by trial lawyers who reap 
the benefit of outrageously high awards.

For example, it has been stated that the 
cap would be unfair for senior citizens and 
that callsfor reform are fueled by high medical 
premiums. Neither statement is accurate.

HB 292 extends the definition of non­
economic losses to include claims for 
wrongful death, adds loss of consortium, 
clarifies what constitutes non-economic loss, 
and removes the need to prove “negligence,” 
which is difficult to establish.

The bill in no way alters compensation 
r economic loss, such as medical care or 

Wheelchairs. It does establish a cap of 
$500,000 for non-economic loss only- that’s 
an extra $500,000 over and above out-of- 
pocket expenses to an injured party.

Even the trial lawyers agree that the cap 
effects only 3% of lawsuits filed for personal 
injury or wrongful death.

An example of 97% of these lawsuits: A 
person is injured by a privately ow'ned truck

whose owner has only $250,000 total in insurance and assets 
- so no award higher than that L possible. If the same person 
was injured by a state-owned truck, they could be aw arded 
millions for non-economic loss simply because the state has 
virtually unlimited funds and insurance.

Is that fair? HB 292 establishes a fair cap for non­
economic loss that applies to all plaintiffs and defendants and 

\  prevents inflated settlements based solely on ability to pav.

Effects of HB 292 on Non-Economic Awards

Fast Wage Loss 
^Future Wage Loss 
Past Medical Cost 
Future Medical Cost 
Past Rehabilitation Costs 
Future Rehabilitation Costs 
Other Past Economic Losses 
Other Future Economic Losses 
Past Retirement Benefit 
Future Retirement Benefit 
Pain, Suffering, Inconvenience 
Physical Impairment, Disfigurement 
Loss of Enjoyment of Life 
Loss of Consortium

No Effect 
Nn Fffact—
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
No Effect 
Limit $500,000 
Limit $500,000 
Limit $500,000 
Limit $500,000

Call to ACTION
Y O U  c a n  m a k e  t h e  d i f f e r e n c e

A s  o f  1 /1 9 /9 4 :

H B  2 9 2  w a s  in  t h e  H o u s e  L a b o r  a n d  C o m m e r c e  C o m m i t te e .  P le a s e  c o n ta c t  c o m m i t t e e  

m e m b e r s ,  l e t  t h e m  k n o w  y o u  s u p p o r t  t h e  b i l l  a n d  u r g e  t h e m  to  m o v e  th is  b i l l  i n to  th e  H o u s e .

To get HB 292 moving, call or FAX:

F A X  it 
4 6 5 -3 5 1 6  
4 6 5 -3 8 3 4  

4 6 5 -2 2 9 4

Ig f p .  B ill  H u d s o n ,  c h a i r m a n  
•p. E ld o n  M u l d e r  

R e p . B ill  W i l l ia m s  

R e p . J e r r y  M a c k ie

p h o n e  #

4 6 5 -3 7 4 4
4 6 5 -2 6 4 7
4 6 5 -3 4 2 4
465-4925

F A X #

4 6 5 -6 7 9 0
4 6 5 -3 5 1 8
4 6 5 -3 7 9 3

4 6 5 -3 5 1 7

R e p .  J o e  G r e e n  
R e p .  B r i a n  P o r t e r  

R e p .  J o e S i t t o n

p h o n e #

4 6 5 -4 9 3 1
4 6 5 -4 9 3 0
4 6 5 -2 3 2 7



ALR strives for needed reforms
ALR has doubled its effords to get information about civil liability laws out to business and government leaders 

and to support passage of bills that will enact needed reforms .
Horace Hunt is now the Executive Director. He brings 16 years experience in marketing and public relations 

W  ALR. Bruce Pozzi joined us recently to implement a public relations campaign that will get the attention of 
legislators, associations and the public. Lobbyists Sam Kilo and Jerry Reinwand are working in Juneau to gain 
support for House Bill 292 and we have the backing of a number of lobbyists representing other groups.

As this legislative session begins, House Bill 292 is in the House Labor and Commerce Committee and a 
companion bill has been introduced in the Senate.

Statutes of L imitations - How Does Alaska Compare?
Includes statute section number
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Reprinted with the permission of 
lawyers & Judges Publishing Company. Inc.

t  ALASKA KEY:
Fraud • 6 yr=09.10.120(if slale. political or public corp), I0yr=09.10.230(laiid patent),

I yr after discovety=l2.10.020(brrach of fiduciary, misconduct by police)
Wrongful Death - 6 yr=09.10.55 (construction) statute ruled unconstitutional by Sup.Crt. Op. 3290,2 yr=09.5S.580 
Design - 09.10.055 statule ruled unconstitutional by Sup.Crt. Op. 3290
Personal Injury • 6 yr=09.10.055 (construction) statute ruled unconstitutional by Sup.Crt. Op. 3290. 2 yr=09.10.070 
Medical Malnractice - 09.10.070 (after age of majority, 09.10.040 for minors)
Foifciturc - 3 y rs=09,10 060.2 yrs=09.10.070



O u r  G o a l s  E q u a l  

A l a s k a n s ’  W i s h e s

There are a lot of statistics on these pages, 
but we’d like you to take few extra minutes to 
examine the tables so you’ll understand exactly 
where Alaskans stand with current civil 
liability statutes.

The NFIB survey shows that the majority 
of Alaskans want reasonable limits and 
equitable judgments, regardlessof the plaintiffs 
ability to pay. Alaskans want to prohibit suits 
brought by parties injured or killed while 
committing a crime and they want juries to 
know about other awards a claimant has 
received.

Currently, Alaska’s statutes are unclear 
and sometimes contradictory, allowing 
unscrupulous parties to benefit from the 
loopholes while the innocent are often 
victimized. ALR’s goals include bringing our 
statutes into line with those used fairly by 
other states and to ensure statutes of li mi tations 

( ^ 2  clearly and consistently defined in our 
state laws.

One example of abuse is the statute of 
limitations on the design and improvement of 
a building. Many suits name only the original 
builder because they have the best ability to 
pay and ignore the fact that upkeep of the 
building has been out of their control for 
decades. Our statutes have no cutoff date for 
the responsi bili ty of designers and construction 
companies.Theonlyothercategory in Alaska’s 
laws with no statute of limitations is murder.

In House Bill 160, ALR proposed a 10- 
year statute of limitation for liability suits 
based on construction and design. This bill 
passed the House but was derailed when 
Senator Donley increased the time to 15 years 
andaddeda 15-yearstatuteof repose. Buildings 
will be judged by today’s standards for work 
done three decades ago and those responsible 
for the building’s upkeep during those 30 

jj^ars may not even be named in a suit.
Legislators need to compare our statutes 

of limitations with those in other states and to 
recognize that the majorityof Alaskans support 
fair reforms of our civil liability laws.

Civil Liability 1 9 9 4  

Survey Results
The following questions and answers concerning tort 
reform are the results from the NFIB Alaska (National 
Federation of Independent Business) 1994 state ballot.

Those surveyed were asked:

Should the legislature reform the Alaska tort law 

system by making the following changes?:

a) Require construction and product liability actions 
involving personal injury, death, or property damage 
to be filed within six years of the accident?
YES 89% NO 4% UNDECIDED 7%

b) Prevent injury claimants from naming only those 
businesses and individuals who have the deepest 
pockets?
YES 79% NO 9% UNDECIDED 12%

c) Limit punitive damages to not more than three times 
that awarded for actual loss, or $200,000, whichever is 
greater?
YES 83% NO 8% UNDECIDED 9%

d) Limit award for economic loss to $50,000 when the 
deceased is not survived by children, spouse or other 
dependent?
YES 78% NO 14% UNDECIDED 8%

c) Make the courts and juries aware of any other 
awards the claimants may have received and deduct 
that amount from judgments?
YES 84% NO 10% UNDECIDED 6%

0  Prohibit suits for damages if the injury or death 
occurred while the plaintiff was committing a crime? 
YES 96% NO 3% UNDECIDED 1%

Reprinted with permission from the 
National Federation of Independent Business Alaska
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A l a s k a n s  f o r  

L i a b i l i t y  R e f o r m

. . . N e e d  Y o u r  

H e l p

Y o u r  con tribu tion  m akes it p oss ib le  f o r  A L R  to continue 
education and re fo rm . M em be rsh ip  is $ 2 5 .0 0  pe r yea r and 
inc ludes a subsc rip tion  to “ T h e  In fo rm e r ."

Please make your contribution today.1 
Enc losed  is m y ind iv idua l o r  business con tribu tion  o f:

□ $ 5 ,0 0 0  
Name:

□ $ 1 ,0 0 0  a $ 5 0 0 □ $ 1 0 0  a $ 2 5
 Ph one :____

F ax :_______

□ O th e r____

M a ilin g  A ddress:. 
C ity :______________ State : .Z ip : .
M ake checks payab le lo  Alaskans for Liability Reform 
P.O . B o x  2 0 1 6 6 8 , A nchorage , A la s k a  9 9 5 2 0  
P h o n e (9 0 7 )  5 6 1 - 6 2 5 0

The Informer

Janet B . T a y lo r  
M anag ing  E d ito r

T he  m ate ria l presented in The 
Informer is an accum u la tion  o f  
op in ion s o f  m em bers o f  A L R , 
ad v iso ry  in nature, and not meant 
to be construed as an o ffe r in g  o f  
lega l op in ion .

Keep Up With the Latest News!

Join our FAX board and we’ll keep you up-to-date 
on important issues, legislative progress and new
developments. Send you FAX number today to:

A l a s k a n s  f o r  L i a b i l i t y  R e f o r m  

F A X  N o . - ( 9 0 7 )  5 6 2 - 1 3 6 6

A laskan s fo r  L ia b ili ty  R e fo rm  
P .O . B o x  2 0 1 6 6 8  
A ncho rage , A K  9 9 5 2 0

BULK RATE 
U.S. POSTAGE

PAID . ’
Permit. #537 
Anchorage, AK

Rep. Brian Porter 

Alaska State Legislature 

State Capital (MS 3100),#118-C 

Juneau, AK  99801-1182

• - n a S l - U i S i 99801118299



1 3 7 6  Alaska 743 P A C I F I C  R E P O R T E R ,  2d S E R I E S

B rett JACKSON and Linda 
Estrada, Petitioners,

v.
John  POWER, M.D.; Fairbanks Memori­

al Hospital; Lutheran Hospital and 
Homes Society of America, Inc.; Emer­
gency Room, Inc.; William H. Monta­
no, M.D.; and George Vrablick, M.D., 
Respondents.

No. S-1677.

Supreme Court 01 Alaska.

O ct 16, 1987.

Medical malpractice action was 
brought against hospital. The Superior 
Court, Fourth Judicial District, Fairbanks, 
Gerald J. Van Hoomissen, J., denied patient 
summary judgment and petition for review 
was filed. The Supreme Court, Burke, J., 
held th a t (1) hospital could not be held 
vicariously liable for negligence or mal­
practice of independent contractor/physi­
cian under enterprise liability; (2) genuine 
issue of material fact as to whether hospi­
tal held itself out as providing emergency 
care services to public precluded summary 
judgment for patient on apparent authority 
theory; and (3) general acute care hospi­
tal’s duty to provide physicians for emer­
gency room care was nondelegable.

Affirmed in part, reversed in part, and 
remanded.

1. Hospitals «=7
Doctrine of corporate negligence holds 

that hospital owes independent duty to its 
patients to use reasonable care to insure 
th a t physicians granted hospital privileges 
are competent, and to supervise medical 
treatment provided by members of its 
medical staff.

2. Hospitals «=7
Generally accepted rule is that where 

employment relationship exists between 
physician and hospital, hospital will be lia­
ble, under traditional rule of respondeat 
superior, for any negligence or malpractice 
which results in injury to hospital patient,

and conversely, no liability attaches to hos­
pital when physician is independent con­
tractor.

3. Hospitals ®=>7
Hospital could not be held vicariously 

liable for negligence or malpractice of inde­
pendent contractor/physician, committed 
while treating patient in hospital's emer­
gency room under theory of enterprise lia­
bility.

4. Hospitals ®=7
Two factors are relevant to finding of 

ostensible agen y in hospital context, in­
cluding whether patient looks to institution, 
rather than individual physician, for care 
and whether hospital holds out physician as 
its employee.

5. Principal and Agent <&=137(2)
Under theory of agency by estoppel, 

there must be actual reliance upon repre­
sentation of principal by person injured.

6. Principal and Agent^=»99" -~-N
Traditional rules of apparent authority J  

are applicable to hosptafandependentrCon^ 
tractor/physician relationship.

7. Judgm ent «=>181(33)
Genuine issue of material fact as to 

whether hospital held itself out as provid­
ing emergency care services to public and 
whether patient reasonably believed that 
physician was employed by hospital to de­
liver emergency room service precluded 
summary judgment for patient in medical 
malpractice action against hospital on theo­
ry of apparent authority.

8. Principal and Agent <5=159(1)
Application of apparent authority in 

hospital/emergency room physician situa­
tion does not require express representa­
tion to patient that treating physician is 
employee of hospital; nor is direct testimo­
ny as to reliance required absent evidence 
that patient knew or should have known 
that treating physician was not hospital 
employee when treatment was rendered.

9. Hospitals <£=7
Hospital licensed as general acute care 

hospital had duty to provide emergency
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room services and part of duty was to 
provide physician care in emergency room.

10. Hospitals e=7
General acute care hospital's duty to 

provide physicians for emergency room 
care was nondelegable, and thus hospital 
could not shield itself from liability by 
claiming that it was not responsible for 
results of negligently performed health 
care when law imposed duty on hospital to 
provide that health care.

11. Master and Servant <s=315
Nondelegable duty is established ex­

ception to rule that employer is not liable 
for negligence of independent contractors.

12. Hospitals <3=7
Rule that general acute care hospital’s 

duty to provide physicians for emergency 
room care is nondelegable does not change 
standard of care with which physician must 
comply and does not extend to situations 
where patient is treated by his or her own 
doctor in emergency room provided for con­
venience of doctor.

13. Hospitals e=7
Acute care hospital was vicariously lia­

ble as a matter of law for negligence or 
malpractice committed by physician on a 
patient who came to hospital seeking emer­
gency room services; physician was provid­
ed by hospital as part of its nondelegable 
duty to provide nonnegligent physician care 
in emergency room.
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James J. Delaney, Howard A. Lazar, De­
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Peter J. Maassen, Burr, Pease & Kurtz, 
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M.D. and Emergency Room, Inc.

David C. Crosby, Council & Crosby, Ju­
neau, for Health Ass’n of Alaska, amicus 
curiae.

Before RABINOWITZ, C.J., and 
BURKE, MATTHEWS and COMPTON, 
JJ.

OPINION 

BURKE, Justice.
This case presents an issue of first im­

pression in this state, concerning health 
care delivery in hospital emergency rooms. 
The1 question that we must resolve is 
whether a hospital may be held vicariously 
liable for negligent health care rendered by 
an emergency room physician who is not an 
employee of the hospital, but is, instead, an 
independent contractor. We hold that the 
hospital in this case had a non-delegable 
duty to provide non-negligent physician 
care in its emergency room and, therefore, 
may be liable.

I
On the evening of May 22, 1981, sixteen 

year old Brett Jackson was seriously in­
jured when he fell from a cliff. Jackson 
was airlifted to Fairbanks Memorial Hospi­
tal (FMH). Shortly after midnight, he was 
received in the hospital's emergency room.

Jackson was examined by respondent 
John Power, M.D., one of two emergency 
room physicians on duty at the time. Dr. 
Power's examination revealed multiple lac­
erations and abrasions of the patient's face 
and scalp, multiple contusions and lacera­
tions of the lumbar area, several broken 
vertebrae and gastric distension, suggest­
ing possible internal injuries. Dr. Power 
ordered several tests; but did not order 
certain procedures that could have been 
used to ascertain whether there had been 
damage to the patient’s kidneys. Jackson 
had, in fact, suffered damage to the renal 
arteries and veins which supply blood to 
and remove blood from the kidneys. This 
damage, undetected for approximately 9 to 
10 hours after Jackson's arrival a t FMH, 
ultimately caused Jackson to lose both of 
his kidneys.

II
Jackson and his mother, Linda Estrada, 

(hereinafter referred to collectively as Jack­
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son) filed suit. In their complaint they 
alleged negligence in the diagnosis, care 
and treatment Jackson received at FMH. 
Jackson moved for partial summary judg­
ment seeking to hold FMH vicariously lia­
ble as a m atter of law for the care ren­
dered by Dr. Power. In support of his 
motion, Jackson advanced three separate 
theories: (1) enterprise liability; (2) appar­
ent authority; and (3) non-delegable duty.

After briefing and argument, the superi­
or court held, as a matter of law, that FMH 
could not be held liable under an enterprise 
liability theory, and that genuine issues of 
material fact precluded summary judgment 
on the two remaining theories.1 We subse­
quently granted Jackson’s petition for re­
view of the court’s ruling.

Ill
[f] Initially, it is important to clarify 

the exact issue that we have been asked to 
resolve. Jackson has conceded, for pur­
poses of this appeal, that Dr. Power was 
not an employee of FMH, but an indepen­
dent contractor employed by respondent 
Emergency Room, Inc. (ERI), and that ERI 
and FMH are separate legal entities. Tra­
ditional rules of respondeat superior are, 
therefore, inapposite. Jackson also makes 
no claim that FMH was itself negligent in 
its selection, retention, or supervision of 
Dr. Power. Consequently, we have no oc­
casion to consider the doctrine of corporate

1. The superior court also rejected three motions 
for summary judgment by various respondents 
seeking to have Linda Estrada's claim against 
them dismissed on th r  ground that it was time 
barred by the statute of limitations. None of 
the respondents cross-petitioned for review of 
that issue.

2. The doctrine of corporate negligence holds 
that a  hospital owes an independent duty to its
patients to use reasonable care to insure that
physicians granted hospital privileges are com­
petent, and to supervise the medical treatment 
provided by members of its medical staff. See 
Tucson M edical Center v. Misevch, 113 Ariz. 34, 
545 P.2d 958, 960 (1976); Darling v. Charleston 
Com m unity Mem. Hosp., 33 I11.2d 326, 211 
N.E.2d 253 (1965); Pedroza v. Bryant, 101 
W ashed 226, 677 P.2d 166, 170 (1984); Johnson  
v. Misericordia C om m unity Hosp., 99 Wis.2d 
708, 301 N.W.2d 156 (1981). See generally, Jan- 
ulis & Homstcin, D am ned I f  You Do, D am ned I f

negligence.2 Jackson asks us to resolve 
only whether a hospital should be vicari­
ously liable, as a m atter of public policy, 
for the negligence or malpractice3 of an 
independent contractor/physician, commit­
ted while treating a patient in the hospital’s 
emergency room, under theories of (1) en­
terprise liability; (2) apparent authority; or
(3) non-delegable duty.

IV
As previously noted, this case presents 

this court with an issue of first impres­
sion.4

[2] The generally accepted rule is that, 
where an employment relationship exists 
between the physician and the hospital, the 
hospital will be liable, under the traditional 
rule of respondeat superior, for any negli­
gence or malpractice which results in inju­
ry to a hospital patient. E.g., Bing v. 
Thunig, 2 N.Y.2d 656, 163 N.Y.S.2d 3, 11, 
143 N.E.2d 3, 9 (N.Y.1957); Weldon v. 
Seminole Municipal Hospital, 709 P.2d 
1058, 1059 (Okla.1985). Conversely, no lia­
bility attaches to the hospital when the 
physician is an independent contractor. 
E.g. Greene v. Rogers, 147 Ill.App.3d 1009, 
101 Ill.Dec. 543, 547, 498 N.E.2d 867, 871 
(1986); Hill v. St. Clare’s Hosp., 67 N.Y.2d 
72, 499 N.Y.S.2d 904, 908, 490 N.E.2d 823, 
827 (1986). See generally Comment, The 
Hospital-Physician Relationship: Hospi­
tal Responsibility for Malpractice of Pky-

You Don't: Hospitals' Liability fo r Physicians' 
Malpractice, 64 Neb.LRev. 689, 702-08 (1985); 
Note. Hospital Corporate Liability: A n E ffective  
Solution to Controlling Private Physician Incom ­
petence, 32 Rutgers L J. 342, 360-72 (1979).

3. Jackson has yet to prove that any negligence 
or malpractice did in fact occur. In order to 
resolve the issue presented here, however, we 
must assume negligence. We, of course, ex­
press no opinion as to the actual merits of 
Jackson's claim.

4. In Baker v. W cmer, 654 P.2d 263, 267 n. 6 
(Alaska 1982), Baker appealed the trial court's 
rejection of his theory of vicarious liability in a 
wrongful death action against a physician, hos­
pital and attending nurse. Because we upheld 
the jury's finding that the defendants were not 
negligent, we did not reach the merits of the 
issue, "any theory of vicarious liability [being] 
irrelevant.” Id.
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after “Comment, Hospital Responsibili­
ty").

Jackson concedes that Dr. Power was an 
independent contractor; however, he as­
serts tha t Alaska’s law of respondeat su­
perior mandates a result different than 
that which would be reached under the 
general rule.5 Jackson argues that our 
decision in Fruit v. Schreiner, 502 P.2d 
133 (Alaska 1972), establishes that the law 
of “vicarious legal responsibility” in Alaska 
is "enterprise liability." Thus, he con­
tends, if the enterprise impacts society and 
the negligent act occurred during an activi­
ty performed for the benefit or in the inter­
est of the enterprise, the enterprise is lia­
ble.

[3] Jackson’s argument proves unper­
suasive. First, Jackson's interpretation of 
Fruit is flawed. A close reading of that 
case shows that we did not view “enter­
prise liability” as a separate theory of lia­
bility or a distinct cause of action. Rather, 
enterprise liability was seen as one of two 
widely accepted theories used by courts to 
justify imposition of vicarious liability in an 
established employer/employee context. 
Id. a t 138-39. As was noted in Fruit: 

[T]he “enterprise” theory . . .  finds liabil­
ity whenever the enterprise cf the em­
ployer would have benefited by the con­
text of the act of the employee but for 
the unfortunate injury.

The rule of respondeat superior how­
ever, . . .  is limited to requiring an enter­
prise to bear the loss incurred as a result 
of the employee's negligence. The acts 
of the employee need be so connected to 
his employment as to justify requiring 
<-b-f t-vam ployer bear that loss,

5. The trial court decided the issue of the appli­
cability of enterprise liability as a m atter of law. 
We scrutinize questions of law under a de novo 
or independent judgment standard of review. 
H icklin v. Orbeck, 565 P.2d 159, 163 n. 6 (Alaska 
1977), rev'd on other grounds, 437 U.S. 518, 98
S.Ct. 2482, 57 L.Ed.2d 397 (1978). When re­
viewing a question of law, it is our "duty to 
adopt the rule of law that is most persuasive in 
light of precedent, reason and policy." Guin v. 
Ha, 591 P.2d 1281, 1284 n. 6 (Alaska 1979).

Id. a t 140-41 (emphasis added) (footnotes 
omitted). See generally Morris, Enter­
prise Liability and the Actuarial Pro­
cess—the Insignificance of Foresight, 70 
Yale L.J. 554 (1961).

Additionally, our decisions since Fruit 
show that we have applied the theory of 
respondeat superior only in an employ­
er/employee context, unless one of the well 
established exceptions to that rule exists. 
See, Parker Drilling v. O'Neill, 674 P.2d 
770, 775 (Alaska 1983); Williams v. Alyes- 
ka Pipeline Service Co., 650 P.2d 343, 349 
(Alaska 1982); Ham-.ond v. Bechtel Inc., 
606 P.2d 1269, 1273 (Alaska 1980); Barton 
v. Lund, 563 P.2d 875, 876 (Alaska 1977); 
Luth v. Rogers & Babler Construction, 
507 P.2d 761, 763-64 (Alaska 1973). Jack­
son’s theory presents no such exception.

Finally, the cases from other jurisdic­
tions cited by Jackson provide little support 
for his theory; those cases deal only with 
theories of apparent agency or corporate 
negligence. Moreover, although at least 
two courts appear to have implicitly indi­
cated a willingness to recognize a theory of 
enterprise liability, see Alden v. Prov­
idence Hospital, 382 F.2d 163, 166 (D.C. 
Cir.1967); Adamski v. Tacoma General 
Hospital, 20 Wash.App. 98, 579 P.2d 970, 
977 & n. 5 (1978), to date, no court has 
explicitly embraced that concept.6

In short, Jackson’s theory of enterprise 
liability is not yet the law in Alaska.

Jackson next argues that the trial court 
erred in holding that genuine issues of 
material fact prevented it from granting 
summary judgment on his theory of appar­
ent authority.

6. Some commentators have suggested an enter­
prise tort doctrine as a basis for imposing liabil­
ity for any tort occurring as part of the hospital 
enterprise. See Southwick, H ospital Liability: 
Tw o Theories Have Been Merged, 4 J. Legal Med. 
1, 3-5 (1983); Comment, Hospital Responsibility, 
supra  at 418-19.
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Although we have recognized the doc­
trine of apparent authority in other con­
texts, see City of Delta Junction v. Mack 
Trucks, 670 P.2d 1128, 1129-30 (Alaska 
1983) (national distributor and local fran­
chise); Perkins v. Willacy, 431 P.2d 141, 
142 (Alaska 1967) (husband and wife), this 
is the first time we have been asked to 
apply this doctrine to a hospital-indepen­
dent contractor/physician relationship.

Cases from other jurisdictions show a 
strong trend toward liability against hospi­
tals that permit or encourage patients to 
believe that independent contractor/physi­
cians are, in fact, authorized agents of the 
hospitals.7 These courts have held hospi­
tals vicariously liable under a doctrine la­
beled either “ostensible” or “apparent” 
agency or “agency by estoppel.” See Po- 
rubiansky v. Emory University, 156 Ga. 
App. 602, 275 S.E.2d 163, 168 (1981); 
Paintsville Hospital v. Rose, 683 S.W.2d 
255, 257 (Ky.1985); Mehlman v. Powell, 
378 A.2d 1121 (Md.1977); Grewe v. Mi 
Clemens General Hospital, 404 Mich. 240, 
273 N.W.2d 429, 432-33 (1978); Arthur v. 
St Peters Hospital, 169 NJ.Super. 575, 
405 A.2d 443 (1979); Hannola v. City of 
Lakewood, 68 Ohio App.2d 61, 426 N.E.2d 
1187, 1192 (1980); Weldon, 709 P.2d at 
1060; Themins v. Emanuel Lutheran 
Charity Bd., 54 Or.App. 901, 637 P.2d 155, 
158-59 (1982); Adamski v. Tacoma Gener­
al Hospital, 20 Wash.App. 98, 57'J P.2d 
970, 977 (1978); see generally Janulis & 
Homstein, supra a t 696-702. Although 
courts ana commentators often use these 
terms interchangeably, they are not theo­
retically identical.

[4] The "ostensible” or “apparent" 
agency theory is based on Section 429 of 
the Restatement (Second) of Torts (1965), 
which provides:

One who employs an independent con­
tractor to perform services for another 
which are accepted in the reasonable be-

7. The only exception to this modem trend of 
which we arc aware is Greene v. Rogers, 147 
Ill.App.3d 1009, 101 Ill.Dec. 543, 493 N.E.2d 867 
(1986). In Greene, the court specifically refused 
to apply apparent agency to a hospital-emergen­
cy room doctor relationship because "[t]he ab­
sence of the power to control the decision-mak-

lief that the services are being rendered 
by the employer or by his servants, is 
subject to liability for physical harm 
caused by the negligence of the contrac­
tor in supplying such services, to the 
same extent as though the employer 
were supplying them himself or by his 
servants.

Two factors are relevant to a finding of 
ostensible agency: (1) whether the patient 
looks to the institution, rather than the 
individual physician, for care; and (2) 
whether the hospital “holds out” the physi­
cian as its employee. Simmons v. St 
Clair Memorial Hospital, 332 Pa.Super. 
444, 481 A.2d 870, 874 (1984); see also 
Irving v. Doctors Hospital of Lake Worth, 
415 So.2d 55, 60-61 (Fla.App. 1982); Smith 
v. Si Francis Hospital, 676 P.2d 279, 282 
(Okla.App.1984).

[5] “Agency by estoppel,” in contrast, 
is predicated on the arguably stricter stan­
dard of the Restatement (Second) of Agen­
cy § 267 (1958). Section 267 provides:

One who represents that another is his 
servant or agent and thereby causes a 
third person justifiably to rely upon the 
care or skill of such apparent agent is 
subject to liability to the third person for 
harm caused by the lack of care or skill 
of the one appearing to be a servant or 
other agent as if he were such.

Under this theory, there must be actual 
reliance upon the representations of the 
principal by the person injured. Mehlman, 
378 A.2d a t 1123 

Thus, theoretically, there need be no 
causal relationship between the princi­
pal’s conduct and the plaintiff’s reliance 
to warrant a conclusion of ostensible 
agency; such a causal relationship and 
such a change of position, however, is 
the essence of estoppel to deny agency. 

Janulis & Homstein, supra a t 697.
[6] Jackson, in essence, asks us to 

adopt a rule of ostensible agency. FMH,

ing of the emergency room physician demands 
that the independent relationship between hos­
pital and emergency room physician be recog­
nized." Id. 101 Ill.Dec. at 547, 498 N.E.2d at 
871. We view Greene as an aberration depend­
ent upon reasoning which is not particularly 
persuasive.
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on the other hand, requests th a t we follow 
Greene and refuse to apply this doctrine in 
the hospital-physician context or, alterna­
tively, that we adopt a rule which is essen­
tially estoppel by agency. Although we 
find nothing antithetical about applying the 
doctrine of apparent authority to a hospital- 
independent contractor/physician relation­
ship, we perceive no reason to adopt a 
special rule in this area. We believe that 
traditional rules of apparent authority pro­
vide sufficient guidelines.

In City of Delta Junction, we defined 
the doctrine of apparent authority in Alas­
ka as follows:

Apparent authority to do an act is cre­
ated as to third persons by written or 
spoken word or any other conduct of the 
principal which, reasonably interpreted, 
causes the third person to believe that 
the principal consents to have the act 
done on his behalf by the person purport­
ing to act for him.

670 P.2d a t 1130 (quoting Restatement 
(Second) of Agency § 27, a t 103 (1958)). 
We went on to emphasize tha t it is the 
principal's conduct that gives rise to his 
liability and not the conduct of the alleged 
agent; “one dealing with an alleged agent 
must prove that the principal was respon­
sible for the appearance of authority, by 
doing something or permitting the alleged 
agent to do something th a t led others, in­
cluding the plaintiff, to believe that the 
agent had the authority he purported to 
have." Id. (quoting W. Seavy, Handbook 
of The Law of Agency § 8, a t 13 (1964)).

Relying on City of Delta Junction, the 
trial court held that existing factual dis­
putes required Jackson to submit his appar­
ent authority theory to the jury. When 
reviewing the denial of a motion for sum­
mary judgment, we must determine wheth­
er genuine issues of material fact exist, 
and if not, whether the moving party is 
entitled to judgment as a m atter of law. 
Alaska R.Civ.P. 56(c); Shotting v. Dilling-
8. The clinics continued to provide an additional 

physician for the graveyard shift on a rotation 
basis.

9. Jackson testified at his deposition that he re­
called being placed in the helicopter but had no 
recollection of being removed from it, being

ham City School District, 617 P.2d 9, 11 
(Alaska 1980). In reaching this decision we 
m ust draw all reasonable inferences in fa­
vor of the non-moving party and against 
the movant. Id.

Drawing all reasonable inferences in the 
light most favorable to FMH, the record 
shows the following: at the time of Jack­
son's accident, FMH was the only civilian 
hospital north of Anchorage providing 
emergency room services in Alaska. Two 
road signs in Fairbanks note the location of 
the hospital. However, neither of these 
signs specifically refei to the existence of 
emergency room services. The signs were 
not constructed or situated by FMH. In 
fact, FMH does no advertising a t all.

From the time of its establishment in 
1972, FMH has never staffed its emergen­
cy room with its own physician employees, 
but has always relied upon local physicians 
to provide that service. Prior to the forma­
tion of ERI in 1977, FMH’s emergency 
room was serviced by three local clinics, 
each providing one physician on a nightly 
basis. After 1977, ERI provided one physi­
cian on a nightly basis who worked a 14- 
hour graveyard shift (6:00 p.m. to 8:00
a.m.).8 While on duty in the emergency 
room, the ERI physician was “in charge" 
and no FMH personnel were responsible 
for either scheduling or monitoring the 
emergency room physicians. No contractu­
al arrangement existed between FMH and 
ERI for the provision of emergency room 
physicians.

In apparent non-life threatening situa­
tions the first person an incoming patient 
sees a t the emergency room is the admis­
sions clerk. Immediately adjacent to the 
clerk's desk is a sign which indicated that 
physicians from ERI were working in the 
emergency room. Although the exact 
state of Jackson's awareness is not entirely 
clear, there is evidence suggesting that he 
was admitted in a conscious state.9 Nei-

taken to FMH, or of meeting the doctor who 
treated him. On the other hand, the medical 
records indicate that Jackson appeared to be 
neurologically stable, completely oriented and 
gave no indication that he was unconscious or 
in distress. Moreover, at his deposition, Dr.
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ther Jackson nor his mother selected FMH 
as the place of treatment nor Dr. Power as 
Jackson's physician.

[7,8] From the above, a  jury could con­
clude that FMH held itself out as providing 
emergency care services to the public. A 
jury could also find that Jackson reason­
ably believed that Dr. Power was employed 
by the hospital to deliver emergency room 
service. I t  is also possible, however, that a 
jury could find to the contrary.10

Unless the evidence allows but one infer­
ence, the question of apparent authority is 
one of fact for the jury. City of Delta 
Junction, 670 P.2d at 1131; Themins, 637 
P.2d at 159; Adamski, 579 P.2d a t 978. In 
the case a t bar, the record is not suscepti­
ble to a single inference. This, the trial 
court properly denied summary judgment 
on this issue.

VI
Jackson's l'i-ial pou.t is that the trial 

court erred in refusing to rule, as a matter 
of law, that FMH, as a general acute care 
hospital, has a non-delegable duty to pro­
vide non-negligent physician care in its 
emergency room. In essence, Jackson's 
position is that when a hospital undertakes 
to operate an emergency mom as an inte­
gral part of its health care enterprise, pub­
lic policy dictates that it not be allowed to 
insulate itself from liability by shunting 
that responsibility onto another.

FMH, on the other hand, argues that a 
hospital does not have a non-delegable duty 
to guarantee safe treatment in its emergen­
cy room. Physicians, not hospitals, FMH 
asserts, have a duty to practice medicine 
non-negligently. Thus, according to FMH,

Power testified that "Jackson was talking" and 
"completely oriented."

10. In  this regard, we agree w ith the weight of
authority that application of apparent authority
in the hospital/emergency room physician situ­
ation does not require an express representation 
to the patient that the treating physician is an 
employee of the hospital. Nor is direct testimo­
ny as to reliance required absent evidence that 
the patient knew or should have known that the 
treating physician wtis not a hospital employee 
when the treatment was rendered. See cases 
cited supra  p. 1380.

a hospital cannot be held to have delegated 
away a duty it never had.

The trial court ruled that "[t]here cannot 
be a non-delegable duty if there is no con­
tractual relationship.” Since it was unclear 
from the evidence whether or not there 
was any contractual relationship between 
ERI and FMH, the court denied Jackson’s 
motion for summary judgm ent Initially, 
we note the trial court’s erroneous charac­
terization of the issue. By holding that 
there can be no "non-delegable duty if 
there is no contractual relationship,” the 
court confused the question of the exist­
ence of a duty with the issue of whether a 
duty is non-delegable. The flaw in this 
reasoning is self-evident. As FMH points 
out, a party cannot be held to have delegat­
ed away a duty it never had. Thus, the 
threshold question is whether FMH had a 
duty to provide emergency room care. 
Only if it did, is it necessary to determine 
what that duty entailed.

[9] FMH is licensed as a "general acute 
care hospital.” 11 As such, it is required to 
comply with state regulations designed to 
promote “safe and adequate treatment of 
individuals in hospitals in the interest of 
public health, safety and welfare.” AS 18- 
20.060. These regulations provided, a t the 
time of Jackson’s accident, that an acute 
care hospital skall "insure that a physician 
is available to respond to an emergency at 
all times.” Former 7 AAC 12.110(c)(2).11 
Thus, a t a minimum, the law imposed a 
duty on FMH to provide emergency care 
pnysicians on a 24-h^ur basis.

FMH, however, voluntarily assumed a 
much broader duty. At the time of Jack­
son’s accident, FMH was accredited by the

11. A general acute care hospital is a "facility 
which provides hospitalization for inpatient 
medical care of acute illness or injury and ob­
stetric care.” 7 AAC 12.100. *

12. In 1983. this regulation was amended to pro­
vide that "(a] general acute care hospital m ust 
provide . . .  [among other services not relevant 
here) emergency care services." 7 AAC 12.105 
(emphasis added).
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Joint Committee on the 
Hospitals (JCAH).13 In order to receive 
and maintain accreditation,14 FMH had to 
comply with the JCAH’s standards promul­
gated in the Accreditations Manual For 
Hospitals, Emergency Services. Standard 
I mandates that all accredited hospitals im­
plement a well defined plan for emergency 
care based on community need and the 
capability of the hospital. The JCAH stan­
dards also mandate, among other things, 
that: (1) FMH’s emergency room be direct­
ed by a physician member of the active 
medical staff (Standard II); (2) FMH’s 
emergency room be integrated with other 
units and departments of the hospital 
(Standard III); (3) that emergency care be 
guided by written policies and procedures; 
and (4) that the quality of care be contin­
ually reviewed, evaluated and assured 
through establishment of quality control 
mechanisms (Standard V),

Additionally, FMH’s own bylaws provid­
ed for the establishment and maintenance 
of an emergency room. Article X, section 
1(d)(1)(b) of FMH’s Medical Bylaws pro­
vides for an emergency room as one of the 
services of the hospital. Article XI, section 
3(e) provides for the creation of an emer­
gency room committee which is required 
among other things to:

(a) formulate rules and regulations for 
the continuous coverage of the emer­
gency room; and

(b) supervise the clinical work in that 
department.

[10] Based upon the above, it cannot 
seriously be questioned that FMH had a

13. The JCAH was formed in the early 1950's by 
the American College of Surgeons, the American 
College of Physicians, the American Hospital 
Association, and the American Medical Associa­
tion. Its purpose was to establish minimum 
hospital standards for patient care. For details 
of the program, see Domctte, The Legal Im pact 
on Voluntary S tandards in Civil Actions Against 
the Health Care Provider, N.Y.LAch.L.Rev. 925, 
925-28 (1977); Holbrook i t  Dunn, M edical M al­
practice Litigation: The Discoverability a n d  Use 
o f Hospitals' Quality Assurance Comm ittee  
Records, 16 W ashburn L J . 54, 57 (1976).

14. Hospitals voluntarily seek accreditation for 
financial and professional prestige reasons. 
First, accreditation by the JCAH means the hos-

JACKSON v. POWER Alaska 1 3 8 3
Cite as 743 P-2d 1376 (Alaska 1987)

Accreditation of duty to provide emergency room services 
and that part of that duty was to provide 
physician care in its emergency room. 
Having so determined, we must next ascer­
tain whether FMH’s duty to provide physi­
cian care in the emergency room is non-del- 
egable. That is, we must determine wheth­
er, having assumed the duty to staff an 
emergency room, FMH should be allowed 
to avoid responsibility for the care ren­
dered therein by claiming that the physi­
cians it provides are not its employees. We 
conclude that it cannot.

[11] A non-delegable duty is an estab­
lished exception to the rule that an employ­
er is not liable for the negligence of an 
independent contractor. W. Keeton, D. 
Dobbs, R. Keeton, D. Owen, Prosser and 
Keeton on The Law of Torts, § 71 at 511- 
12 (5th ed. 1984). According to the late 
Piofessor Prosser, such a duty “may be 
imposed by statute, by contract, by fran­
chise or by charter, or by the common 
law.” Id, Among the duties considered 
non-delegable are the following:

[T]he duty of a carrier to transport its 
passengers in safety, of a railroad to 
fence its tracks properly or to maintain 
safe crossings, and of a municipality to 
keep its streets in repair; the duty to 
afford lateral support to adjoining land, 
to refrain from obstructing or endanger­
ing the puDlic highway, to keep premises 
reasonably safe for business visitors, to 
provide employees with a safe place to 
work; the duty of a landlord to maintain 
common passageways, to make repairs 
according to covenant, or to use proper

pital qualifies to participate in the federal Medi­
care and Medicaid programs. Accreditation by 
JCAH is deemed substantial compliance with 
the Medicare conditions of participation. 42 
UA.C. § 1395b1- (1982); 42 C.F.R. § 405.1901(d) 
(1986). See generally, Domette, supra  n. 13 at
927, Holbrook St Dunn, supra  n. 13, at 58. Sec* 
ond, JCAH accreditation is often a prerequisite 
to obtaining approval of internship and residen­
cy programs. See generally, American M edical 
Association Directory o f Accredited Residencies 3 
(1975-76), quoted in Domette, supra n. 13, at
928. Finally, the institution's reputation and 
standing in the community is affected by wheth­
er it receives JCAH accreditation. See Hol­
brook i t  Dunn, supra n. 13.
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care in making them, and no doubt oth­
ers.

Id. (footnotes omitted). However:
I t is difficult to suggest any criterion by 
which the non-delegable character of 
such duties may be determined, other 
than the conclusion of the courts that 
the responsibility is so important to the 
community that the employer should 
not be permitted to transfer it to an­
other.

Id. a t 512 (emphasis added). Accord, Alas­
ka Airlines v. Sweat, 568 P.2d 916, 925-26 
(Alaska 1977).

Our principal decision on non-delegable 
duty is Sweat, 568 P.2d 916. In that case, 
Sweat sued Alaska Airlines for injuries 
sustained in an air crash while traveling 
aboard a Chitina Air Service plane. Id. a t 
922. Chitina had been engaged under a 
contract with Alaska Airlines to service a 
portion of Alaska Airlines' regularly sched­
uled routes. Id. at 921, 922. Alaska Air­
lines contended that Chitina was an inde­
pendent contractor and therefore it was not 
liable for Chitina’s negligence. Id. a t 923. 
The trial court found Alaska Airlines vicari­
ously liable based on Restatement (Second) 
of Torts § 428. Id. On appeal, we af­
firmed the trial court's decision on the al­
ternative ground that Alaska Airlines owed 
a common law nondelegable duty of safety 
to its passengers. Id. a t 925. We rea­
soned:

We believe that the responsibility of a 
common carrier for the safety of its pas­
sengers is so important that the carrier 
should not be permitted to transfer it to 
another. A scheduled common carrier 
such as Alaska is given a monopoly or 
semi-monopoly primarily for the purpose 
of furnishing safe and reliable scheduled 
air transportation. I t  should not be per­
mitted to barter away its responsibility 
to the traveling public by means of con­
tracts with other carriers. If this were 
permissible, an air carrier could avoid 
liability by engaging in independent con­
tracts for furnishing food, maintenance 
of its planes and conceivably even for

15. See AS 18.20.020.

supplying crews. Regardless of whether 
such contracts may be permitted by reg­
ulatory authorities, the traveling public 
is entitled to look for protection to the 
certificated carrier responsible for the 
scheduled route.

Id. a t 926.
We have little trouble concluding that 

patients, such as Jackson, receiving treat­
ment at a hospital emergency room are as 
deserving of protection as the airline pas­
sengers in Sweat. Likewise, the impor­
tance to the community of a hospital’s duty 
to provide emergency room physicians ri­
vals the importance of the common-carri- 
ers' duty for the safety of its passengers. 
We also find a close parallel between the 
regulatory scheme of airlines and hospitals. 
Undoubtedly, the operation of a hospital is 
one of the most regulated activities in this 
state. Besides the license,15 and certificate 
of need,16 requirements mentioned above, a 
hospital must comply with state regula­
tions promulgated to control its activities, 
AS 18.20.070, 7 AAC 12.610; adopt a state 
approved risk management program “to 
minimize the risk of injury to patients,’’ AS 
18.20.075; and undergo “annual inspections 
and investigations” of its facilities, AS 18.- 
20.080. Failure to comply with these statu­
tory requirements can lead to suspension 
or revocation of the hospital’s license. AS 
18.20.050.

The hospital regulatory scheme and the 
purpose underlying it (to “provide for the 
development, establishment, and enforce­
ment of standards for the care and treat­
ment of hospital patients that promote safe 
and adequate treatment” AS 18.20.010), 
along with the statutory definition of a 
hospital, (an institution devoted primarily 
to providing diagnosis, treatment or care to 
individuals, AS 18.20.130(3)), manifests the 
legislature’s recognition that it is the hospi­
tal as an institution which bears ultimate 
responsibility for complying with the man­
dates of the law. I t  is the hospital that is 
required to ensure compliance with the reg­
ulations and thus, relevant to the instant 
case, it is the hospital that bears final ac-

16. See AS 18.07.031.
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countability for the provision of physicians 
for emergency room care. We, therefore, 
hold that a general acute care hospital’s 
duty to provide physicians for emergency 
room care is non-delegable. Thus, a hospi­
tal such as FMH may not shield itself from 
liability by claiming that it is not respon­
sible for the results of negligently per­
formed health care when the law imposes a 
duty on the hospital to provide that health 
care.

We are persuaded that the circumstances 
under which emergency room care is pro­
vided in a modern hospital mandates the 
rule we adopt today. Not only is this rule 
consonant with the public perception of the 
hospital as a multifaceted health care facili­
ty responsible for the quality of medical 
care and treatment rendered, it also treats 
tort liability in the medical arena in a man­
ner that is consistent with the commerciali­
zation of American medicine. Finally, we 
simply cannot fathom why liability should 
depend upon the technical employment sta­
tus of the emergency room physician who 
treats the patient I t  is the hospital’s duty 
to provid i the physician, which it may do 
through any means at its disposal. The 
means employed, however, will not change 
the fact that the hospital will be respon­
sible for the care rendered by physicians it 
has a duty to provide.

[12] This holding is necessarily limited. 
We do not change the standard of care 
with which a physician must comply, nor do 
we extend the duty which we find non-dele­
gable beyond its natural scope. Our hold­
ing does not extend to situations where the 
patient is treated by his or her own doctor 
in an emergency room provided for the 
convenience of the doctor. Such situations 
are beyond the scope of the duty assumed 
by an acute care hospital. Rather our hold­
ing is limited to those situations where a 
patient comes to the hospital, as an institu­

tion, seeking emergency room services and 
is treated by a physician provided by the 
hospital. In such situations, the hospital 
shall be vicariously liable for damages 
proximately caused by a physician’s negli­
gence or malpractice.

[13] In the instant case, Jackson came 
to FMH as an institution seeking emergen­
cy room services. Dr. Power was a physi­
cian FMH had a non-delegable duty to pro­
vide. FMH is, therefore, vicariously liable 
as a matter of law for any negligence or 
malpractice that Dr. Power may have com­
mitted. Accordingly, the trial court’s rul­
ing on this issue must be reversed. Jack­
son is entitled to partial summary judg­
ment on the issue of FMH’s vicarious liabil­
ity.

VII
For the reasons outlined above, the trial 

court’s denial of summary judgment on 
Jackson's theories of enterprise liability 
and apparent authority are AFFIRMED. 
However because we hold that FMH has a 
no::-delegable duty to provide non-negli- 
gent physician care in its emergency room, 
the trial court’s denial of summary judg­
ment on the theory of non-delegable duty, 
is REVERSED and REMANDED with in­
structions to enter partial summary judg­
ment on the issue of FMH vicarious liabili­
ty in favor of Jackson.

AFFIRMED in part; REVERSED in 
part; and REMANDED.

MOORE, J., not participating.
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this conclusion, we do not suggest th a t a damage action against several third par-
court apportionment would be inappropri- ties. A fter the Superior Court, Third Judi-
ate in other circumstances, so long as the cial District, Anchorage, Brian C. Shortell,
employer has notice and an opportunity to J., ruled that third parties were entitled to
be heard. Under the facts of this case, assert, as partial defense, that employee’s
however, since Gossett chose the board as employer was negligent, employee brought
the appropriate forum, the board should petition for review. The Supreme Court,
decide the question. Burke, J., held tha t although third parties

[2] We reject Gossett’s argument th a t could not reduce their total liability to em-
we rule that a 50/50 apportionment is ap- ployee in proportion to percentage of negli-
propriate under the facts of this case as gence attributable to employer, evidence of
this is a factual determination which cannot employer’s negligence could be relevant
be decided in the first instance on appeal, and admissible to prove that employer wastt.——. C.n._ 75( “ ^ ^  n'«nlmfor'q faultbe deciaeu m u k   ______
See Parker v. Northern Mixing Co., 756
P.2d 881 (Alaska 1988).

The judgm ent of the superior court is 
reversed and this case is remanded to the 
superior court with instructions to remand 
it to the Workers’ Compensation Board to 
apportion the settlement proceeds received 
in the third-party action from the defen­
dant Holmes between the claim of Perry 
Gossett and that of Marilyn Gossett.

REVERSED AND REMANDED.

Phillip C. LAKE; Cynthia B. Lake; Jerry  
R. Coburn; Mary L. Cobum; and Wor- 
mald Fire Systems, Inc.; Petitioners,

v.
CONSTRUCTION MACHINERY, INC.; 

JLG  Industries, Inc.; McDonald Indus­
tries, Inc.; and McDonald Industries 
Alaska, Inc.; Respondents.

No. S-3027.

Supreme Court of Alaska.
Feb. 23, 1990.

Employee who received 'orkers’ com­
pensation benefits for accident brought

third-party settlement to squeeze in ahead of 
the employer to claim some of the settlement 
proceeds. On the contrary, we conclude that 
the statute gives the employer a lien priority 
for the excess recovery from the third-party 
claim. Employee's request that we give Mari­
lyn Gossett some of the excess recovery is 
J — dismissed.

a n d  a o m i s s i u i c  j , * - . . . _____

entirely a t  fault, or that employer’s fault 
was superseding cause of employee's inju­

ry-
Reversed and remanded.

1. S tatutes <5=i90, 223.1
Ordinarily, unambiguous statute is en­

forced as written without judicial construc­
tion or modification; however, this rule is 
not controlling when seemingly unambig­
uous statute must be considered in conjunc­
tion with another act.

2. W orkers’ Compensation <3=2249
In tort action brought by injured em­

ployee who had recovered workers’ com­
pensation benefits, defendants could not 
reduce their total liability to employee in 
proportion to percentage of any negligence 
attributable to employer; however, evi­
dence of employer’s negligence could be 
relevant and admissible to prove that em­
ployer was entirely a t fault or that employ­
er’s fault was superseding cause of injury, 
with result that jury  could allocate all or 
none of total fault to employer. AS 09.17.- 
080, 23.30.055.

3. W orkers’ Compensation <£=>2142.20 
As result of exclusive liability provi­

sion of workers’ compensation law, employ-

M irilyn, of course, is not claim ing any portion 
of the excess recovery. The purpose o f the 
apportionm ent she sought was to separate her 
recovery from  the recovery by the employee. 
Only a  portion of the latter can be considered 
excess recovery by the employee.
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er may be joined as third-party defendant 
in employee’s tort action only when another 
party asserts express indemnity claim 
against it. AS 23.30.055.

Robert M. Libbey, Libbey & Suddock, 
Anchorage, for petitioners, Phillip C. Lake, 
Cynthia B. Lake, Jerry R. Coburn and 
Mary L. Coburn.

Gary N. Bloom, Harbaugh & Bloom, Spo­
kane, Wash., for petitioners, Jerry R. Co­
burn and Mary L. Coburn.

Constance Cates Ringstad and Winston 
S. Burbank, Call, Barnett & Burbank, Fair­
banks, for petitioner, Wormald Fire Sys­
tems, Inc.

Michael C. Geraghty and David D. Floer- 
chinger, Staley, DeLisio, Cook & Sherry, 
Inc., Anchorage, for respondent, Const. 
Machinery, Inc.

R. Craig Hesser, Hughes, Thorsness, 
Gantz, Powell & Brundin, Anchorage, for 
respondent, JLG Industries, Inc.

Paul H. Ashton and Colleen J. Moore, 
Guess & Rudd, Anchorage, for respon­
dents, McDonald Industries, Inc. and Mc­
Donald Industries, Alaska, Inc.

Before MATTHEWS, C.J., and 
RABINOWITZ, BURKE, COMPTON 
and MOORE, JJ.

OPINION 

BURKE, Justice.
An employee injured in the course of his 

employment brought a damage action 
against several third parties. He filed this 
petition after the superior court ruled that 
the third parties were entitled to assert, a? 
a partial defense, that the plaintiff's em­
ployer was negligent. The question that 
we must decide is whether the employer is 
one of the parties among whom the finder 
of fact must allocate fault pursuant to the

1. The distributor's sixth affirmative defense stat­
ed:

Pursuant to AS 09.17.080, any am ount of 
damages which the plaintiffs may have in­
curred as a  result of the aforementioned acci­
dent must be reduced by the percentage of 
fault attributable to [the employer].

rule of modified joint and several liability 
found in AS 09.17.080, thereby reducing 
the liability of the third parties to the em­
ployee. For the reasons set forth below 
hold that the employer’s negligence, if any, 
is relevant, but that its use by the jury 
limited.

I
The underlying facts are not in 

Phillip Lake suffered an injury in 
course and scope of his employment with 
Wormald Fire Systems, Inc., when he fell 
fifty feet from a manlift.

Lake filed products liability claims 
against the manlift manufacturer, JLG In­
dustries, Inc.; the distributor, Construction 
Machinery, Inc.; and several intermediate 
vendors. The distributor filed a third party 
complaint against the employer on a theory 
of express indemnity. The distributor de­
fended partly on the ground that the finder 
of fact should attribute negligence among 
all parties allegedly responsible for Lake’s 
injury, including the employer, and that the 
distributor's ultimate liability to Lake 
should be determined pursuant to the rule 
of modified joint and several liability found 
in AS 09.17.080(d).1

Lake moved to strike the defense, Alaska 
R.Civ.P. 12(f), arguing that the exclusive 
liability provision of the Workers’ Compen­
sation Act, AS 23.30.055, precluded the ui- 
er of fact from considering the negligence 
of the employer. The superior court denied 
the motion to strike and a subsequent mo­
tion for reconsideration. We granted 
Lake's petition for review.2

II
Under the Alaska Workers’ Compensa­

tion Act, AS 23.30.005-.270, an employer is 
liable to pay compensation to an employee 
injured in the course and scope of employ­
ment, regardless of fa u lt AS 23.30.045(a),

2. The caption of this opinion lists as "petition­
ers” all parties who appeared and argued in 
favor of reversing the o rder below; conversely, 
the "respondents" are all parties who argued 
that the order should be affirmed.
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of fact must fix the damage awards, and 
determine the respective percentages of 
fault. Id. The court then enters judgment 
on the basis of modified joint and several 
liability. AS 09.17.080(c), (d).

I l l
Petitioners contend that the superior 

court erred in refusing to strike the chal­
lenged defense because AS 09.17.080(a)(2) 
does not specifically include statutorily im­
mune employers in the group among whom 
the total fault must be allocated. Respon­
dents contend that the purpose of AS 09.- 
17.080 will be frustrated if the employer’s 
fault is not considered.

This is a question of statutory interpreta­
tion subject to the independent judgment 
standard of review. Norton v. Alcoholic 
Beverage Control Bd., 695 P.2d 1090, 1092 
(Alaska 1985). We will "adopt the rule of 
law that is most persuasive in light of 
precedent, reason, and policy.” Guin v. 
Ha, 591 P.2d 1281, 1284 n. 6 (Alaska 1979).

[1] The interpretation of a statute be­
gins with an examination of the language 
used. Ordinarily, au unambiguous statute 
is enforced as written without judicial con­
struction or modification; however, this 
rule is not controlling when a seemingly 
unambiguous statute must be considered in 
conjunction with another act. Hafling v.

party defendants and persons who have been 
released under AS 09.16.040, the court, unless 
otherwise agreed by all parties, shall instruct 
the ju ry  to answer special interrogatories or, 
if there is no jury, shall make findings, indi­
cating

(1) the amount o f damages each claimant 
w ould be entitled to recover if contributory 
fault is disregarded: and 

'?.) the percentage of the total fault of all of 
the parties to each claim  that is allocated to 
each claimant, defendant, third-party defen­
dant, and person who has been released from 
liability under AS 09.16.040.

(c) The court shall determine the award of 
damages to each claim ant in accordance with 
the findings, subject to a reduction under AS 
09.16.040, and enter judgm ent against each 
party  liable. The court also shall determine 
and state in the judgm ent each party’s eq­
uitable share of the obligation to each claim­
an t in accordance w ith the respective percent­
ages of fault.

( Inlandboatmen’s Union, 585 P.2d 870, 872 
(Alaska 1978). In that case, we will 
ine the legislative history and adopt a 
sonable construction which realizes 
tive intent, avoids conflict or inconsistt 
and gives effect to every provision of 
acts. Id. a t 873, 875, 877. Thus, we 
presume that the legislature enacted AS 
C9.17.080 w^th the Workers’

,ct in mind.
When we decided Arctic Structures, 

noted that the view espoused in 
Construction & Engineering Co. v. 
ers’ Compensation Appeals Board, 
Cal.3d 829, 150 Cal.Rptr. 888, 587 P.2d 
(1978), had “considerable m erit” 7 
P.2d a t 440. Respondents argue that the 
legislature recognized the merit of the Cali­
fornia rule and incorporated it into the law 
of Alaska when it adopted AS 09.17.080.

The legislature’s intent is not apparent 
from the plain language of AS 09.17 
080(a)(2). Although the legislature has au­
thorized the finder of fact to allocate fault 
among “each claimant, defendant, third- 
party defendant, and person who has 
released from liability under AS 09.16.040,” 
an employer does not fit easily within any 
of these categories.8

[2] When the legislature enacted AS 
09.17.080, it left intact the exclusive liabili­
ty and employer reimbursement provisions,

(d) The court shad enter judgm ent against 
each party liable on the basis of joint 
several liability, except that a party who is 
allocated less than 50 percent of the total fault 
allocated to all the parties may not be jointly 
liable fo r more than twice the percentage of 
fault allocated to that party.

7. In A ssociated Construction, the California Su­
preme Court ruled that the total liability for the 
employee's injury should be equitably allocated 
between the employer and third party tort­
feasors. 150 Cal.Rptr. at 895-96, 587 P.2d at 
691-92. The thir l parties' liability to the em­
ployee is reduced >y the employer’s share of the 
fault. Id. The employer's right to credit or 
reimbursement is limited to the am ount by 
which his compensation liability exceeds his 
proportional snare of the injured employee's 
recovery. Id.

8. See Uniform Comparative Fault Act § 2 com­
ment, § 6 comment, 12 U.L.A. 46, 53 (Supp. 
1989).
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Cite u  787 P-2cl 1031 (A lu k u  I9SU)

knowing that we had declined to abrogate prove that the employer was entirely at 
the rules set forth in those statutes in the fault, or that the employer's fauit was a 
past, even though developments in the prin- superseding cause of the injury. However, 
ciples of general to rt law might suggest i, AS 09.17.080 presents a difficult factual 
that course. To the contrary, we hav^K  choice: the finder of fact may allocate all 
consistently and repeatedly refused to alter or none of the total fault to the employer.
the comprehensive statutory scheme gov­
erning employers’ rights and liabilities for 
workplace accidents. Absent a clear indi­
cation of legislative intent,9 we decline to 
retreat from the rule of law set forth in 
Arctic Structures v. Wedmore.

[3] It is irrelevant that the employer in 
this case is a third-party defendant based 
on an express indemnity agreement. As a 
result of the exclusive liability provision, an 
employer may be joined as a third-party 
defendant only when another party asserts 
an express indemnity claim against it. See 
Manson-Osberg Co. v. State, 552 P.2d 654, 
658-59 (Alaska 1976); see also Providence 
Washington Ins. Co. v. DeHavilland Air­
craft Co. of Canada, 699 P.2d 355, 357-58 
(Alaska 1985); Golden Valley Elec. Ass 'n 
v. City Elec. Serv., 518 P.2d 65, 69 (Alaska 
1974). However, the fact that the employ­
er is a third-party indemnity defendant in 
any particular case is a fortuity which does 
not alter the rule applicable to employer 
fault generally, even though it might affect 
the ultimate liability of the parties to the 
agreement.

Our refusal to abrogate the workers' 
compensation scheme does not necessarily 
render evidence of employer negligence in­
admissible. A third party tortfeasor may 
escape liability by proving that it was not 
negligent or that its negligence did not 
proximately cause the employee's injury. 
Thus, evidence of the employer's negli­
gence may be relevant and admissible to

9. The workers' compensation statute was never 
mentioned during the house and senate debates 
concerning the 1986 tort reform  provisions, ch. 
139, § 1, SLA 1986. Alaska State Senate Floor 
Debate (May 5, 1986) [hereinafter Senate De­
bate]; Alaska State House Floor Debate (May 8, 
1986) [hereinafter House Debate]. It is clear 
that the legislature was attempting to alleviate a 
perceived "crisis" in insurance rates and avail­
ability. See Senate Debate (remarks of Sens. 
Kelly and Faiks; House Debate (remarks of 
Rep. Navarre). The section on modified joint 
and seve. al liability was "the heart and soul of

It may not allocate only a portion of the 
total fault to the employer. Moreover, 
members of the bench and bar must take 
care in preparing jury instructions to pre­
vent a panel i *om attributing to the em­
ployee any negligence of the employer.

The decision of the superior court is RE­
VERSED and the case is REMANDED for 
further proceedings consistent with this 
opinion.

/w\
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Paul A.L. NELSON, Petitioner, 

v.
Loretto L. JONES, Respondent 

No. S-2663.

Supreme Court of Alaska. 

Feb. 23, 1990.

Following settlement in divorce action, 
father brought action against mother alleg­
ing abuse of process, malicious prosecu­
tion, and defamation based upon mother’s 
allegations of sexual abuse of their child. 
The Superior Court, First Judicial District, 
Juneau, Duane Craske, J., denied father’s 
discovery requests, and appeal was taken,

the bill.” Senate Debate (rem arks of Sens. Kel­
ly, Faiks and Halford); House Debate (remarks 
of Reps. Navarre, Hanley, and Pignalberi). Leg­
islators who endorsed a form of modified joiut 
and several liability argued that it represented a 
fair compromise limiting the potential liability 
of a tortfeasor guilty of only a small degree of 
negligence while at the same time perm itting an 
injured plaintiff to recover a substantial portion 
of his o r her damages. Senate Debate (remarks 
of Sen. Josephson); House Debate (rem arks of 
Reps. Navarre and Miller).



L E G I S L A T I V E  S U M M A R Y  —  P R O P O S E D  A M E N D M E N T  T O  
H B  1 6 6  R E  L I A B I L I T Y  O F  H O S P I T A L S  F O R  

N O N E M P L O Y E E  P H Y S I C I A N S  A N D  O T H E R  H E A L T H  P E R S O N N E L

HEALTH A SSO C IA TIO N  OF ALASKA
M a r c h  1 9 9 0

O n  O c t o b e r  16, 1 9 8 7 ,  t h e  A l a s k a  S u p r e m e  C o u r t  r u l e d  i n  
J a c k s o n  v. P o w e r  (no. 3 2 3 7 )  t h a t  a g e n e r a l  a c u t e  c a r e  
h o s p i t a l  h a s  a  n o n d e l e g a b l e  d u t y  t o  p r o v i d e  e m e r g e n c y  r o o m  
s e r v i c e s ,  a n d  t h e r e f o r e ,  t h e  h o s p i t a l  i s  v i c a r i o u s l y  l i a b l e  
f o r  t h e  n e g l i g e n c e  o f  a n  e m e r g e n c y  r o o m  p h y s i c i a n .

** T h e  J a c k s o n  d e c i s i o n  i m p o s e s  l i a b i l i t y  o n  h o s p i t a l s  f o r  
t h e  n e g l i g e n c e  o f  n o n - e m p l o y e e  e m e r g e n c y  r o o m  p h y s i c i a n s  
s o l e l y  b e c a u s e  t h e  h o s p i t a l  i s  r e q u i r e d  b y  l a w  t o  p r o v i d e  
e m e r g e n c y  r o o m  s e r v i c e s  a n d  i s  r e g u l a t e d  i n  t h e  p r o v i s i o n  o f  
t h o s e  s e r v i c e s ,  w i t h o u t  r e q u i r i n g  t h e  p l a i n t i f f  t o  s h o w  t h a t  
t h e  h o s p i t a l  h a s  b e e n  n e g l i g e n t  o r  t h a t  i t  h a s  v i o l a t e d  a n y  
s p e c i f i c  r e g u l a t o r y  r e q u i r e m e n t .

** T h e  i m p l i c a t i o n s  o f  t h e  J a c k s o n  d e c i s i o n  e x t e n d  f a r  

b e y o n d  t h e  e m e r g e n c y  r o o m . A l t h o u g h  t h e  J a c k s o n  c a s e  d e a l t  
o n l y  w i t h  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  h o s p i t a l  a n d  n o n ­
e m p l o y e e  e m e r g e n c y  r o o m  p h y s i c i a n s ,  t h e  r a t i o n a l e  o f  t h e  
c a s e  l o g i c a l l y  e x t e n d s  t o  o t h e r  n o n - e m p l o y e e  p h y s i c i a n s  a n d  
h e a l t h  c a r e  p r o v i d e r s .  U n d e r  t h e  c o m m o n  l a w  p r i o r  t o  t h e  
J a c k s o n  d e c i s i o n  a h o s p i t a l  w a s  n o t  v i c a r i o u s l y  l i a b l e  f o r  
t h e  n e g l i g e n c e  o f  t h e  n o n - e m p l o y e e s  i f  t h e  h o s p i t a l  i t s e l f  
w a s  n o t  n e g l i g e n t  a n d  h a d  c o m p l i e d  w i t h  a l l  a p p l i c a b l e  
s t a t u t o r y  a n d  r e g a l a t o r y  r e q u i r e m e n t s .

** T h e  J a c k s o n  d e c i s i o n  r u n s  c o u n t e r  t o  m o d e r n  t r e n d s  o f  
a p p o r t i o n i n g  l i a b i l i t y  a c c o r d i n g  t o  f a u l t . R e c e n t  t o r t  
r e f o r m s  w e r e  d e s i g n e d  t o  p r o v i d e  s o m e  r e l i e f  t o  p u b l i c  
e n t i t i e s ,  w h i c h  w e r e  o f t e n  n a m e d  a s  " d e e p  p o c k e t ” 
d e f e n d a n t s ,  e v e n  t h o u g h  t h e i r  s h a r e  o f  t h e  r e s p o n s i b i l i t y  
f o r  t h e  i n j u r y  w a s  n e g l i g i b l e .  T h e  J a c k s o n  c a s e  i n s u r e s  
t h a t . m u n i c i p a l l y  o w n e d  a n d  n o n - p r o f i t  h o s p i t a l s  w i l l  b e  
n a m e d . a s  d e e p  p o c k e t _ d e f e n d a n t s  i n  e v e r y  c a s e  I n v o l v i n g  
p h y s i c i a n s  n e g l i g e n c e , _ e y _ e n _  t h o u g h  t h e  h o s p i t a l . w a s  n o t  
n e g l i g e n t  a n d  h a s _ d o n e _ e y _ e r y t h l n g .  w i t h i n  i t s  p o w e r  t o  c o m p l y  
w i t h  s t a t u t o r y  a n d  r e g u l a t o r y  r e g u i r e m e n t s . I n  o n e  r e c e n t  
c a s e ,  f o r  e x a m p l e ,  t h e  p l a i n t i f f  d i s m i s s e d  a l l  o f  t h e  
a l l e g e d l y  n e g l i g e n t  p h y s i c i a n  d e f e n d a n t s  a n d  w e n t  t o  t r i a l  
s o l e l y  a g a i n s t  t h e  c o r p o r a t e  h o s p i t a l .

** T h e  r u l i n g  w i l l  n o t  i m p r o v e  h o s p i t a l  a n d  e m e r g e n c y  r o o m  
c a r e b e c a u s e ,  b y  d e f i n i t i o n ,  t h e  J a c k s o n  r u l e  a p p l i e s  w h e r e  
t h e r e  i s  n o  f a u l t  o n  t h e  p a r t  o f  t h e  h o s p i t a l .  H o s p i t a l s  
h a v e  a l w a y s  b e e n  l i a b l e  f o r  t h e i r  o w n  n e g l i g e n c e ,  a n d  w o u l d  
c o n t i n u e  t o  b e  s o  l i a b l e  i f  J a c k s o n  w e r e  l e g i s l a t i v e l y  
r e p e a l e d .
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R u l e  8 2  R e v i s i t e d :  A t t o r n e y  F e e  

S h i f t i n g  i n  A l a s k a

In 19 <2, the Alaska Supreme Court amended Civil Rule 82, the 
state’s unique attorney fee-shifting provision. The revision 
addresses some of the practical deficiencies of former Rule 82, as 
well as the supreme court’s concern that the rule deterred a large 
segment of the population from access to the courts. In addition 
to increasing the complexity of the rule, the supreme court has 
further entrenched a fee-shifting regime that is not adequately 
justified by its official or perceived purposes. This note concludes 
that Civil Rule 82 should be subjected to critical, empirical 
reevaluation.

I. I n t r o d u c t io n

The U n ite d  S tates is n e a rly  un ique in the worJ.d in  its app roach  
to  a tto rn e y  fees; u n de r the A m erican  ru le , each side g en e ra lly  bears 
its ow n a tto rn ey  fees in lit ig a tion .1 In  contrast, the Eng lish  “ lo s e r 
pays ”  ru le , used by m ost o th e r countries, requ ire s the losing  p a rty  
to  pay  a substan tia l p o rt io n  o f  the p reva iling  p a rty ’s a tto rn ey  fees.2 
A la s k a  is un ique in the U n ite d  States, since it has abandoned  the 
A m e ric a n  ru le  in  fa v o r o f  a com p lex fee sh ifting  system  that 
o rd in a r i ly  requ ire s the losing  p a rty  to  pay a p o rtion  o f  the w inn e r’ s 
a t to rn e y  fees.3

The “ litig a tion  exp lo s io n ”  in the U n ited  States has recen tly  
p ro p e lle d  a tto rn ey  fee sh ifting in to  the pub lic lim e ligh t. Segm ents 
o f  the business com m unity  and o th e r to rt re fo rm  advocates have 
c a lle d  f o r  m od ifica tion  o r  abandonm ent o f  the A m erican  ru le .4

Copyright © 1993 by Alaska Law Review

1. S e e  Alyeska Pipeline Serv. Co. v. Wilderness Soc’y, 421 U.S. 240, 247 
(1975).

2. S e e  g e n e r a l l y  Werner Pfennigstorf, T h e  E u r o p e a n  E x p e r i e n c e  w i t h  A t t o r n e y  

F e e  S h i f t i n g , 47 Law & CONTEMP. PROBS., Winter 1984, at 37.
3. Alan J. Tomkins & Thomas E. Willging, Taxation of Attorneys’ 

Fees: Practices in English, Alaskan, and Federal Courts 32 (1986).
4. During the Bush Administration, the President’s Council on Competitive­

ness issued a report calling for the adoption of a modified form of the English rule 
as a method to control litigation. Bradley L. Smith, Note, T h r e e  A t t o r n e y  F e e -

■«V‘|
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A ccord ing  to  these critics, the A m e rican  ru le  does lit t le  to  
d iscourage b o rd e r lin e  cases and m a rg in a lly  m otivated p la in tiffs .5 
T hey a rgue that requ iring  lo s ing  pa rties to  pay the w inners ’ fees 
w ou ld  d e te r p la in t iffs  f ro m  filin g  n on -m e rito r iou s  claims, and w ou ld  
encou rage the se ttlem en t o f  o th e r c laim s because o f  the h igher 
stakes in vo lv ed  w ith losing .6 D e fe n d e rs  o f  the A m erican  ru le , 
conve rse ly , m ain ta in  that a ll A m erican s a re  en titled  to th e ir day in 
cou rt.7 TTiey s tron g ly  op pose  a fe e  system  that m ight d iscourage 
ind iv idua ls o f  m od e ra te  m eans from  institu ting actions to  v ind icate 
th e ir rights.8

A m id  this n a tion a l debate su rround ing  the fu tu re  o f  the 
A m e rican  ru le , A la s k a  has re cen tly  re eva lua ted  the m erits o f  its 
un ique fee -sh ift in g  scheme. W h ile  there  a re  now  w e ll o v e r 100 
fe d e ra l and 2 ,0 0 0  state fee -sh ift in g  statutes in the U n ited  States,9 
A la s k a  is the o n ly  ju risd ic tion  that has en tire ly  re jec ted  the 
A m e rican  ru le .10 In  its p lace , A la s k a  has fash ioned a com p lex  
fee -sh ifting  a rrangem en t that com bines a p a rtia l sh ift in fa v o r  o f  
the p reva ilin g  lit ig an t11 w ith a fed e ra l-s ty le  o ffe r-o f- ju dgm en t 
dev ice .12 A fte r  a p e riod  o f  in tense scrutiny, the A la sk a  C iv il 
R u le s  C om m ittee  in  1992  recom m ended  substantia l rev isions to  
R u le  82 . T he A la s k a  Sup rem e C ou rt , desp ite inpu t from  a sizeab le

Shifting Rules and Contingency Fees: Their Impact on Settlement Incentives, 90 
Mich. L. Rev. 2154,2156 (1992) (citing P re s id e n t’s C ouncil on Com petitive­
ness, A g en d a  f o r  C ivil Ju s tic e  R eform  in A m erica 1,24-25 (1991)).

5. See, e.g., Phillip S. Figa, The "American Rule" has Outlived its Usefulness: 
Adopt the "English Rule," N a t’l  L.J., Oct. 20, 1986, at 13.

6. Id.
1. See, e.g., Roxanne Barton Conlin & Clarence L. King, Jr., Revisiting the 

"Loser Pays" Issue: English Rule, NaT’L L.J., Aug. 3,1992, at 27.
8. Id. (citing Fleischmann Distilling Corp. v. Maier Brewing Co., 386 TJ.S. 714 

(1967)).
A number of countries are considering reforms that would bring their legal 

systems closer to the American approach. Even England, despite its heavily tax- 
supported legal aid system, has considered modifying the English rule. A 1991 
report of Britain's Lord Chancellor called potential liability for an opponent’s 
litigation fees and costs ‘“arguably thr, major deterrent against taking legal 
action.’’’ Id. at 28 (quoting L o rd  C h a n c e l lo r ’s Dep’t ,  Review o f  F in an c ia l 
C onditions f o r  L e g a l  Aid: E lig ib ility  f o r  C ivil L e g a l Aid 37 (1991)).

9. TOMKINS & WlLLGING, supra note 3, at 31.
10. Id. at 32.
11. Alaska Civ. r . 82.
12. Alaska Civ. R. 68. This arrangement is often referred to as a “two-way” 

shift, whereas fee-shifting schemes that award fees only to prevailing plaintiffs 
employ a “one-way” shift.
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contingen t o f  the A la ska  B a r  to  e lim in a te  fee sh ifting en tire ly , 
im p lem en ted  these changes in O rd e r N o . 1118, which to o k  e ffe c t 
on  Ju ly  1 5 ,1 9 9 3 .

Th is n o te  ana lyzes the A la sk a  fee-sh ifting  system  in de ta il and 
argues tha t the state shou ld  re ta in  the p ro lix  m echanism  in its 
p resent fo rm  o n ly  i f  it im proves the lega l system  in iden tifiab le , 
desired ways. P a rt I I  p resents an overv iew  o f  fee sh ifting in 
A la sk a , w ith p a rticu la r emphasis on  fo rm e r R u le  82 and R u le  68. 
P a rt I I I  discusses the events and criticism  lead ing  to  R u le  8 2 ’s 
am endm ent. P a rt IV  exam ines the am ended ve rsion  o f  R u le  82 
and specu la tes as to  its p rob ab le  effects. P a rt V  exp lo re s  the 
possib le  p o licy  ra tiona le s fo r  A la s k a ’s fee-sh ifting system  and 
argues th a t the m echanism  em p loyed  is no t the best m eans to  
achieve these resu lts . F ina lly , p a rt V I  concludes that the usefu lness 
o f  am ended R u le  82 must be reexam ined em pirica lly .

I I .  O v e r v i e w  o f  F e e  S h i f t i n g  in  A l a s k a  B e f o r e  t h e  
A m e n d m e n t  o f  R u l e  82

A s th e re  is not yet any rep o rted  case law  discussing the 
op e ra tion  o f  R u le  82  in its am ended fo rm , and since the new ru le  
re ta ins m any o f  the basic p rov is ion s o f  the p r io r  ru le , fam ilia rity  
w ith A la s k a ’s p re -am endm en t fee-sh ifting  scheme is essen tia l. 
A la s k a ’s w e ll-estab lished  practice o f  fee  sh ifting can be traced back 
to  the te r r ito r ia l statutes o f  the early 1900 ’s.13 Today, A la s k a  C iv il 
R u le  82  gove rns the a llo c a tion  o f  a tto rn ey  fees in con junc tion  w ith 
R u le  68 , an o f fe r  o f  se ttlem ent device. The A la sk a  system , 
a lth ough  fu n c tion a lly  distinct from  the fee  taxa tion14 app roach  
under a pu re  Eng lish  ru le , em p loys a s im ila r tw o-way sh ift.

A la s k a  C iv il R u le  82 , suppo rted  by A la ska  Statu tes section 
0 9 .6 0 .0 1 0 15 and C iv il R u le  5 4 ,16 sets the genera l fram ew o rk  fo r

13. Gregory J. Hughes, Comment, Award of Attorney's Fees in Alaska: An 
Analysis of Rule 82, 4 UCLA-AlaSKA L. Rev, 129, 143 (1974).

14. The term "taxation,” as it is used in this note, refers io the process of 
determining the portion of one party’s litigation expenses that may be charged to 
another party.

15. Alaska Statutes § 09.60.010 provides:
The supreme court shall determine by rule or order the costs, if any, that 
may be allowed a prevailing party in a civil action. Unless specifically 
authorized by statute or by agreement between the parties, attorney fees 
may not be awarded to a party in a civil action for personal injury, death 
or property damage related to or arising out of fault, as defined in AS 
09.17.900, unless the civil action is contested without trial, or fully
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a tto rney  fe e  sh ifting . R u le  82 , b e fo re  its am endm ent, p rov ided  in 
re le v an t pa rt:

(a) Allowance to Prevailing Party
(1) U nless the court, in its discretion, otherwise directs, the 
following schedule of atto rney’s fees will be adhered to  in 
fixing such fees for the party recovering ̂ any money
judgm ent therein:

■\ -

A T T O R N E Y ’S FEES IN AVERA G E CASES

Judgm ent and, Contested W ithout Non-
if aw arded, trial contested
prejudgm ent 
interest

First $25,000 20% 18% 10%
Next $75,000 10% 8% 3%
Next $400,000 10% 6% 2%
Over $500,000 10% 2% 1%

Should no recovery be had, attorney’s fees may be fixed by 
the court in its discretion in a reasonable amount.

(2) In actions where the money judgm ent is not an accurate 
criterion for determ ining the fee to be allowed to the 
prevailing side, the court shall award a fee commensurate 
with the am ount and value of legal services rendered. An 
application for attorney’s fees in a default case exceeding 
$50,000 m ust specify actual fees.

(3) The allowance of attorney’s fees by the court in 
conform ance with the foregoing schedule is not to be 
construed as fixing the fees betweQn attorney and client.

(4) A tto rney ’s fees upon entry of judgm ent by default shall 
be determ ined bv the clerk. In all o ther m atters the court 
shall determ ine attorney’s fees. Awards not pursuant to the 
schedule set forth in subparagraph (1) of this Rule shall be 
m ade only upon motion.

(5) A  m otion for attorney’s fees must be filed within 10 
days after the date shown in the clerk’s certificate of 
distribution on the judgm ent as defined by Civil Rule 58.1.

contested as determined by the court.
Alaska Stat. § 09.60.010 (Supp. 1993).

16. Rule 54 provides in relevant part: "Except when express provision
therefore is made either in a statute of the state or in these rules, costs shall be 
allowed as of course to the prevailing party unless the court otherwise directs.” 
Alaska Civ. R. 54(d).
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Failure to  move for attorney’s fees within 10 days or such 
additional time as the court may allow, shall be construed 
as a waiver of the party’s right lo recover attorney’s fees.17

A la s k a ’s tw o-w ay fee -sh ifting  scheme was no t designed to 
re im bu rse  p reva ilin g  p a rtie s18 fo r  the fu ll am oun t o f  a tto rn ey  fees 
incu rred . R u le  82 , ra th e r, was in tended to com pensate a p reva iling  
pa rty  p a rt ia lly  fo r  the p rodu c tive w n r l r  H n n p  hyJii«Liaii.her a tto r: 
ney.19 T h e  fac t that, in practice, the actua l b ill fo r  a tto rn ey  fees 
m ay have been  seve ra l tim es the size o f  the fee aw ard was 
conside red  irre le v an t.20 Because the schedule set ou t in R u le  
8 2 (a ) (1 )  u su a lly  p ro v id ed  the basis fo r  taxa tion  when the p reva iling  
pa rty  re cov e red  a m on e ta ry  judgm en t, pa rtia l com pensation  was the 
com m on ou tcom e unde r A la s k a  law. In  fact, A la ska  tr ia l judges 
estim ated that the schedu le de term ined  the am oun t o f  taxa tion  in 
o v e r e igh ty pe rcen t o f  cases w ith m oneta ry  recovery .21 This 
percentage schem e a llow ed  judges to  expend m in im al tim e and 
resou rces in  adm in iste ring  schedu le-based award cases.

B e fo re  the am endm en t o f  R u le  82 , how ever, there w ere many 
situations in  which the schedu le was no t used to determ ine the size 
o f  a fe e  aw ard . W hen  the p reva iling  p a rty  did no t ob ta in  a 
m on e ta ry  rem edy , judges had d iscretion to fix a reasonab le  fee 
aw ard .22 I f  a ju d g e  de te rm ined  that a schedu le-based aw ard did 
no t accu ra te ly  re fle c t the va lu e  o f  the lega l services rende red , he o r  
she cou ld  a lso  d epa rt f ro m  the schedule. Typica lly , this was a 
concern in  equ itab le  o r  m ixed  equ ity-law  cases when an equ itab le  
rem edy was sough t, bu t som e m oneta ry  re lie f m ight have been 
g ran ted as w e ll.23 A lso , ove rcom pensa tion  was a concern  when 
la rge m on e ta ry  re cove rie s  w ere ob tained w ith a m in im um  o f  legal 
services. L ikew ise , unde rcom pensation  cou ld  have resu lted  from  
ha rd -fough t cases y ie ld ing  sm a ll recoveries. In  such cases, a judge

17. Alaska Civ. R. 82(a) (repealed 1993).
18. The “prevailing party" is generally “considered to be the party who has 

successfully prrsecuted or defended against the action, the one who is successful 
on the ‘main issue’ of the action and ‘in whose favor the decision or verdict is 
rendered and the judgment entered.’” Adoption of V.M.C., 528 P.2d 788,795 n.14 
(Alaska 1974) (quoting Buza v. Columbia Lumber Co., 395 P.2d 511,514 (Alaska 
19641).

(19) State v. Abbott, 498 P.2d 712, 731 (Alaska 1972).
20. Id.
21. Tomkins & W illg ing , supra note 3, at 42.
2.. Alaska Civ. R, 82(a)(1) (repealed 1993).
23. Tomkins & W illg ing , supra note 3, at 34 n.130.
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w ou ld  then aw ard “ a fee  com m ensura te with the am oun t and va lue 
o f  the leg a l services re n d e red .” 24 T he cu rren t system , as am ended, 
s im ila r ly  a llow s judges to  exercise the ir d iscretion when the 
schedu le-based aw ard is ob v iou s ly  in app rop ria te .25

F u rth e rm o re , in specia l instances fu ll com pensation  was 
a llow ed  unde r the p re -am endm en t-ru le , and this is pe rm itted  a fte r 
the am endm en t'a s  w e ll? 6 B ad  fa ith  actions a re  one such in ­
stance.27 Pub lic  in te rest28 p la in tiffs  a re  a lso  perm itted  fu l l re c o v ­
ery, w h ile  de fendan ts w ho  p reva il in pub lic in terest litiga tion  may 
b SU en ied  a n jra t to rn e y T e e  com pensation .29

Judges ad d ition a lly  had d isc retion  to d isa llow  any a tto rn ey  fee 
aw ard based up on  the equities o f  the case o r  o th e r va lid  reasons.30 
M o re o v e r , th e  tr ia l cou rt re ta ined  the op tion  o f  n o t characterizing 
e ith e r p a rty  as “ p reva ilin g ,”  th e reby denying any fee recovery .31

T he  A la s k a  Sup rem e C ou rt g ranted b road  d iscretion to  tria l 
cou rt judges in m ak ing  fee  de term inations under R u le  82 . U p on  
appe lla te  review , aw ards m ade pu rsuant to  the schedule were 
p resum p tive ly  va lid .32 Thus, the p reva iling  p a rty  was no t requ ired

24. Alaska Civ. R. 82(a)(2) (repealed 1993).
25. See A la sk a  Civ. R. 82(b)(3); text accompanying note 120.
26. See A la sk a  Civ. R. 82(b)(3); text accompanying note 120.
27. See, e.g., Alaska N. Dev., Inc. v. Alyeska Pipeline Serv. Co., 666 P.2d 33, 

42 (Alaska 1983), cert, denied, 464 U.S. 1061 (1984); Gold Bondholders Protective 
Council v. Atchison, T. & S. F. Ry., 658 P.2d 776, 779 (Aiaska 1983); Davis v. 
Hallet, 587 P.2d 1170,1171-72 (Aiaska 1978); Malvo v. J. C. Penney Co., 512 P.2d 
575, 587-88 (Alaska 1973).

28. The four criteria that determine whether a suit qualifies as one of public 
interest are:

(1) Is the case designed to effectuate strong public policies?
(2) If the plaintiff succeeds will numerous people receive benefits from 
the lawsuit?
(3) Can only a private party have been expected to bring the suit?
(4) Would the purported public interest litigant have sufficient economic 
incentive to file suit even if the action involved only narrow issues 
lacking general importance?

Anchorage Daily News v. Anchorage School Dist., 803 P.2d 402, 404 (Alaska 
1990); see also Locb v. Rasmussen, 822 P.2d 914,921 n.18 (Alaska 1991); Citizens 
Coalition For Tort Reform v. McAlpine, 810 P.2d 162, 171 (Alaska 1991).

29. See, e.g., Anchorage Daily News, 803 P.2d at 404; City of Anchorage v. 
McCabe, 568 P.2d 986,993-94 (Alaska 1977); Gilbert v. State, 526 P.2d 1131,1136 
(Alaska 1974).

30. See Haskins v. Sheldon, 558 P.2d 487, 495 (Alaska 1976); Cooper v. 
Carlson. 511 P.2d 1305,1309-11 (Alaska 1973).

31. Tobeluk v. Lind, 589 P.2d 873, 877 (Alaska 1979).
32. Babinec v. Yabuki, 799 P.2d 1325,1337 (Alaska 1990).
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to supp ly item ized  reco rd s o f  counse l’ s services to  ju s t ify  such 
awards.33 A  tr ia l ju d g e ’s fa i lu re  to  adhere to the schedule w ithou t 
stating the reasons fo r  dev iating , how ever, constitu ted reve rs ib le  
e r ro r .3*1 U p o n  re ve rsa l, the appe lla te  c ou rt w ou ld  o rd in a r i ly  
rem and  the fee  d e te rm in a tion , fo rc ing  the tr ia l ju d g e  to ap p ly  the 
schedu le o r  a rticu la te  an adequate  exp lan a tion .35 B u t i f  the tria l 
cou rt specified in  the re co rd  its reasons fo r  departing  from  the 
schedu le, it had b ro ad  d isc re tion  to  aw ard am oun ts g rea te r than 
those pe rm itted  unde r the schedu le .36 The A la s k a  cou rts ’ len ien t 
abuse -o f-d isc re tion  standard  tended n o t to  d istu rb  tria l cou rt 
aw ards un less the d e te rm in a tion  was “ a rb itra ry , capric ious, 
m an ifestly  un reasonab le , o r  . . . stem m ed from  an im p ro p e r 
m o tiv e .” •*' M o re o v e r , “ a t r ia l judge need n o t [have m ade] fo rm a l 
findings o f  fact and conclusions" o f  law  to  ju s t ify  his decision 
denying a tto rn e y ’s fees: A n  o ra l exp lana tion  on  the reco rd  . . . 
[was] su ffic ien t.” 38 F o r  exam p le , an award exceed ing fifty  pe rcen t 
o f  the actua l a tto rn ey  expenses incu rred  was deem ed reasonab le ,39 
bu t one exceed ing n ine ty  pe rcen t o f  the am oun t requested by the 
p reva iling  p a rty  was h e ld  to  be excessive when there was no 
ev idence that the losing p a rty ’s c la im s w ere “ fr iv o lou s , vexatious, 
o r  devo id  o f  g ood  fa ith .” 110 A n  aw ard based o n  c la im ed a tto rn ey  
fees that appea red  to  be c le a r ly  excessive re q u ire d  a rem and  f o r  a 
new  fee  aw ard  based upon re a son ab le  expend itu res .41

W hen  the p reva ilin g  p a rty  re cove red  n o  m on e ta ry  judgm en t, 
appe lla te  rev iew  d iffe re d  slightly . A s w ith m on e ta ry  recoveries , a 
su ffic ien t exp lan a tion  was req u ire d  i f  the tr ia l cou rt re fu sed  to 
aw ard a tto rn ey  fees to  the p reva ilin g  party .42 A  m ere statem ent

33. Id.
34. Stefano v. Coppock, 705 P.2d 443, 446 (Alaska 1985).
35. Id.
3£. Taylor Constr. Servs. v. URS Co., 758 P.2d 99,103 (Alaska 1988).

( ^ )  Alvey v. Pioneer Oilfield Servs., 648 P.2d 599, 601 (Alaska 1982); see also 
Alaska Placer Co. v. Lee, 553 P.2d 54 (Alaska 1976); Palfy v. Rice, 473 P.2d 606, 
613 (Alaska 1970) .

38. Urban Dev. Co. v. Dekrcon, 526 P.2d 325, 328 (Alaska 1974).
39. Stevens ex rel. Park View Corp. v. Richardson, 755 P.2d 389, 396 (Alaska 

1988).
40. State v. University of Alaska, 624 P.2d 807, 818 (Alaska 1981).
41. Zcilinger v. SOHIO Alaska Petroleum Co., 823 P.2d 653, 659 (Alaska 

1992).
42. Pratt v. Kirkpatrick, 718 P.2d 962 (Alaska 1986); see supra note 34 and 

accompanying text.
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that “ [u ]n d e r the circum stances ju s tic e  w ill best be served i f  each 
pa rty  bears [its] ow n costs and a tto rn e y ’s fees”  was no t conside red  
a su ffic ien t exp lan a tion .43 G en e ra lly , cou rts a iso had to exp la in  
fu ll a tto rn ey  fee  awards.44 I f  the tr ia l cou rt did aw ard fees, 
how ever, it d id  no t have to  supp ly  reasons fo r  its judgm en t as long  
as the aw ard was o n ly  fo r  p a rt ia l expenses.45

In  practice, A la s k a ’s fo rm e r fee-sh ifting  reg im e based upon  
schedu le-based taxa tion  was deem ed  a “ fast, uncom p licated , easily  
m anaged en te rp rise ”  that judges conducted w ithin m inutes.46 
W ith  schedu le-based fee  aw ards, taxa tion  requ ired  noth ing m o re  
than a sim p le  m o tio n  request.47 T he  m oving pa rty  subm itted 
a ffidav its con ta in ing  a tto rn ey s ’ b illing  rates and the num ber o f  
hou rs w o rked  on  the p a rticu la r aspects o f  the case. Since fee  
sh ifting had becom e an accepted institu tion  in the A la ska  lega l 
system , schedu le-based aw ards w ere g ene ra lly  no t contested .48

N o t eve ry  case was so  stra igh t-fo rw ard . In  app rox im a te ly  
tw enty-five to  th irty  pe rcen t o f  the cases, the p reva iling  p a rty  
c la im ed , u nde r R u le  8 2 (a ) (2 ) ,  th a t the schedu le was no t an accurate 
basis f o r  ta xa tion .49 In  these instances, the parties w ou ld  file  
b rie fs  and the ju d ge  w ou ld  decide w hether o r  no t to  use the 
schedu le . I f  a t r ia l ju dge  e lec ted  n o t to  use the schedule, the 
taxa tion  process becam e even  m o re  tim e-consum ing. T he judge  
had to  de te rm ine what constitu ted a reasonab le  fee  as w e ll as what 
percentage o f  it w ou ld  be aw arded . Th is p rocedu re  o ften  en ta iled  
lo n g e r b rie fs  from  the parties , and occas iona lly  hearings and 
discovery .50 T he  judge  engaged in a s im ila r reasonab le  fe e  and 
percentage re cov e ry  d e te rm in a tion  when the p reva iling  p a rty  
received no  m on e ta ry  judgm en t.

A la s k a  judges em p loyed  va ry ing  p rocedu res fo r  de te rm in ing  
what constitu ted reasonab le  fees. S om e judges ca re fu lly  exam ined 
each en try  o f  the fee  pe titions fo r  acceptability , reca lcu lating the 
num ber o f  re a son ab le  hou rs a fte r subtracting unnecessary expend i-

43. Curran v. Hastrcit^r, 579 n 14, 530 (Alaska 1978).
44. Moses v. McGarvey, 614 P.2u 1363,1368-69 (Alaska 1980).
45. Wickwire v. Arctic Circle Air Servs., 722 P.2d 930, 935 (Alaska 1986).
46. Tomkins & W illg ing , supra note 3, at 41-42.
47. Id. at 41.
48. Id.
49. Id. at 41 & n.149.
50. Id. at 42.
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tu ie s  o f  tim e and hou rs  spent on non -p reva iling  issues.51 E ven tu ­
a lly , the judges d ra fted  a fee  o rd e r conta in ing b r ie f findings o f  fact 
suppo rting  the fe e  aw ard .

O th e r judges re lie d  on  a m o re  in tu itive app roach . They used 
th e ir experience and gene ra l sense o f  the case to estim ate an 
acceptab le benchm ark  range fo r  the to ta l fee .52 These judges 
lo o k e d  at the ave rage h o u r ly  fees in th e ir districts and m u ltip lied  
th is figure by an estim ate o f  the num ber o f  h ou rs requ ired  fo r  the 
type o f  case at hand . T hey  com pared  this estim ate with the 
am oun t requested  in the fee  pe tition . A  request w e ll ab ove the 
benchm ark  estim ate w ou ld  have rece ived c lo se r scrutiny ; otherw ise, 
ju dges o fte n  “ rubbe r-s tam ped ”  the fee  request.53 U sing  this 
m e thodo logy , judges com p le ted  the en tire  taxa tion  process in 
m inutes, com pa red  w ith abou t an h ou r fo r  the a lte rn a tive  process 
ou tlin ed  above .54

A fte r  ca lcu la ting  the to ta l reasonab le  fee unde r e ith e r o f  the 
tw o methods, ju dges had to de te rm ine the ap p rop ria te  frac tion  o f  
th is fee  to  sh ift. T he A la sk a  Sup rem e C ou rt, b e fo re  am ending 
R u le  82 , p ro v id ed  n o  set gu ide line fo r  do ing so. T he  text o f  fo rm e r 
R u le  82  ca lled  f o r  easonab le  am oun t “ com m ensura te w ith the 
am oun t and va lu e  o i lega l services rend e red .” 55 U n d e r this loose  
standard , t r ia l ju dges app lied  w ide ly  va ry ing percentages fo r  s im ila r 
types o f  cases, c reating  a high deg ree o f  unpred ictab ility . The 
p ro p o rt io n  o f  fees sh ifted  w ou ld  fa ll anyw here betw een twenty and 
e igh ty percent o f  the reasonab le  fees, and anyth ing in this range 
w ou ld  g ene ra lly  no t be reve rsed  on  appea l.56 O n e  p rac titione r 
ob se rved  that aw ards at the uppe r end o f  this range were m o re  
com m on : “ [t ]h e  p reva iling  pa rty  de fendan t typ ica lly  receives
betw een 4 0 %  and 8 0 %  o f  the actua l a tto rney  fees in cu rred .” 57

In  sum , schedu le-based taxation  ope ra ted  fa ir ly  sm oo th ly  and 
e ffic ien tly  unde r fo rm e r R u le  82. Few  schedu le-based awards were 
appea led , com pu ta tion  was a sim p le process, and the am ount o f  the

51. Id. at 42-43.
52. Id. at 42, 44.
53. Id. at 44-45.
54. Id. at 44.
55. Alaska Civ. R. 82(a)(2) (repealed 1993).
56. Andrew J. Klcinfeld, Alaska: Where the Loser Pays the Winner's Fees, 

JUDGES’ J., Spring 1985, at 4, 6.
57. Memorandum from Mark E. Wilkcrson, Esq., lo Christine Johnson, Esq., 

Court Rules Attorney, Alaska Court System 2 (Oct. 15,1992) (on file with Alaska 
Law Review).
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aw ard was a p red ic tab le  func tion  o f  the size o f  the judgm en t. 
W hen  schedu le-based com pu ta tion  was in app rop ria te , how ever, 
g rea te r ju d ic ia l tim e and resou rces w ere requ ired  at the tr ia l cou rt 
leve l. A dd ition a lly , the am bigu ity inhe ren t in de te rm in ing  a 
reasonab le  fe e  resu lted  in  a la rg e  num be r o f  appea led  awards. 
A cco rd ing  to  a 1982  survey, m o re  than  on e -fifth  o f  the cases 
com ing b e fo re  the A la s k a  Sup rem e C ou r t conta ined a tto rn ey  fee 
issues.58

A  com p le te  discussion o f  the A la s k a  fee-sh ifting  system  a lso  
requ ires con side ra tion  o f  the in te rac tion  betw een R u le  82  and R u le  
68 , a fed e ra l-s ty le  o ffe r-o f- ju d gm en t ru le . S ing ly and in com b ina ­
tion , these ru les p ro fo u n d ly  shape litig a tion  and se ttlem ent 
incentives. R u le  68  p rov ides :

(a) A t any time m ore than 10 days before the trial begins, either 
the party making a claim or the party defending against a claim 
may serve upon the adverse party an offer to allow judgm ent to 
be entered in com plete satisfaction of the claim for money or 
property o r to the effect specified in the offer, with costs then 
accrued. The offer may not be revoked in the 10 day period 
following service of the offer. If within 10 days after service of 
the offer the adverse party  serves written notice that the offer is 
accepted, either party may then file the offer and notice of 
acceptance together with proof of service, and the clerk shall 
enter judgm ent. A n offer not accepted within 10 days is 
considered withdrawn and evidence of the offer is not admissible 
except in a proceeding to  determ ine costs. The fact that an offer 
is m ade but not accepted does not preclude a subsequent offer.

(b) If the judgm ent finally rendered by the court is not more 
favorable to the offeree than the offer, the prejudgment interest 
accrued up to the date judgm ent is entered shall be adjusted as 
follows:

(1) if the offeree is the party  making the claim, the interest 
rate will be reduced by the am ount specified in AS 
09.30.065 [2% per year] and the offeree must pay the costs 
and attorney’s fees incurred after the making of the offer 
(as would be calculated under Civil Rules 79 and 82 if the 
offeror were the prevailing party). The offeree may not be 
aw arded costs or attorney’s fees incurred after the making 
of the offer.
(2) if the offeree is the party defending against the claim, 
the interest rate will be increased by the amount specified 
in AS 09.30.065 [2% per year].

58. TwMKINS an d  W illg ing , supra note 3, at 46 n.157 (citing Note, Slale 
Attorney Fee Shifting Statutes: Are We Quietly Repealing the American Rule?, 47 
Law & Contbmp. Probs., Winter 1984, at 321, 345).
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(c) W hen the liability of one party to another has been deter­
m ined by verdict o r order or judgm ent, but the am ount or extent 
of the liability remains to be determ ined by further proceedings, 
the party adjudged liable may m ake an offer of judgm ent, which 
shall have the sam e effect as an offer m ade before trial if it is 
served within a reasonable time not less than 10 days prior to 
the com m encem ent of hearings to determ ine the amount or 
extent of liability/'9
U n d e r  A la s k a  C iv il R u le  68 , e ith e r p a rty  m ay m ake a fo rm a l 

o f fe r  o f  judgm en t to be en te red  f o r  a specified am oun t p lus costs. 
In  p ractice , how ever, the de fendan t is usua lly  the p a rty  that m akes 
the o f fe r . I f  the p la in t i f f  re jects the o f fe r  and la te r ob tains a 
recove ry , which, inc lud ing  p re judgm en t in terest, is less than the 
am oun t o f  the o f fe r  p lu s p re judgm en t in terest, the de fendant is 
trea ted  as the “ p reva ilin g  party .”  C onsequently , the de fendan t 
w ou ld  be en tit led  to  a tto rn ey  fees and costs from  the tim e o f  the 
o f fe r  since, un lik e  the re la tiv e ly  little -u sed  F ede ra l R u le  68 ,60 
A la s k a  R u le  68  pe rm its p a rtia l com pensation  fo r  a tto rney fees 
pu rsuan t to  R u le  82. Because costs a re  o ften  m in im a l, the impact 
o f  A la s k a  R u le  68  stem s p rim a rily  from  its in te rac tion  with R u le  
82 .61

T he  fo llow in g  s a m p le  illu stra tes this re la tionsh ip .67 D e fe n ­
dan t m akes a se ttlem en t o f fe r  to  P la in t i f f  fo r  $50 ,000  p lus costs and 
a tto rn ey  fees. I f  P la in t i f f  chooses to  accept this o f fe r , she m ay file  
f o r  R u le  82  a tto rn ey  fees and R u le  7 9  costs. U s ing  the “ contested 
w ithou t t r ia l”  co lum n  o f  the schedu le in R u le  82 , the fee  award 
equa ls $6 ,500 . A dd ing  in the m in im a l costs usua lly  recove rab le  
u nde r R u le  79 (assum e $1 ,500 ), t i n  to ta l o f fe r  is w o rth  ap p ro x i­
m ate ly  $58 ,000 .

Suppose , how ever, that P la in t i f f  re jects the o f fe r , proceeds to 
tr ia l and receives a judgm en t o f  o n ly  $10 ,000 . A lso , assume that 
the in ju ry  occu rred  th ree  years b e fo re  the judgm en t and that the

j;xr j .
vmtjK! •

u , .

59. A laska Civ. R. 58.
60. The United Staten Supreme Court in Marek v. Chesny, 473 U.S. 1 (1985), 

held that a plaintiff who rejects a defendant’s Federal Rule 68 offer and obtains 
a positive judgment less than the amount of the offer loses the right to collect 
post-offer attorney fees. Id. at 10. This rule applies oniy to cases governed by 
federal fee-shifting statutes, which are usually pro-plaintiff. Plaintiffs in the federal 
system, therefore, never risk having to pay the defendant’s legal fees by turning 
down an offer of settleme at, since there is no statutory basis for pro-defendant fee- 
shifts.

61. Klcinfcld, supra rote 56, at 5.
62. See id. at 5-7 (providing the basis for the hypothetical used in this note).
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re le van t in te rest ra te  was 5 % . Since the aw ard  p lus p re judgm ent 
in te rest, ap p ro x im a te ly  $11 ,500 , is less than  the $50 ,000  o f fe r , 
D e fe n d an t w ill be conside red  the p reva iling  p a rty  under R u le  82. 
T he re su lt can be  disastrous.

I f  D e fe n d a n t ’s reasonab le  a tto rn ey  fees a re  app rox im ate ly  
$60 ,000 , and i f  lie  w ise ly  m ade the se ttlem en t o f fe r  ea rly  in the

a fte rw ards, P la in t i f f  su ffe rs  a ne t loss from  the litigation . F o r 
exam p le , i f  the c o u rt sh ifts 3 0 %  o f  the reasonab le  fees,63 P la in t i f fs  
$ 11 ,500  ju d gm en t and  p re judgm en t in te rest w ill be o ffs e t by an 
$ 18 ,000  fee  aw ard  to  the d e fendan t and o th e r costs a llow ab le  under 
R u le  68 (assum e $200  fo r  subpoena costs f o r  w itnesses). In  
add ition , P la in t i f f  in cu rred  h e r ow n non -re im bu rsab le  costs (assum e 
$10 ,000  f o r  expe rt w itnesses) and pays h e r a tto rn ey  whom  she h ired  
on  a con tingen t fe e  basis (assum e 3 0 %  o f  $ 11 ,500 , o r  $3 ,450 ). A s 
an end re su lt o f  th e  lit ig a tion , P la in t i f fs  net loss reaches $20 ,150 .M 
B u t fo r  the in te rp la y  betw een R u le  68 and R u le  82 , P la in t if f w ou ld  
have been con s id e red  the p reva ilin g  pa rty  and  lik e ly  been spared 
any net o u t-o f-p o c k e t expense.

III. T h e  R o a d  T o w a r d  A m e n d in g  C i v i l  R u l e  82
In  the sp ring o f  1992 , C h ie f Justice R ab in ow itz  o f  the A la ska  

Sup rem e C o u r t appo in ted  a subcom m ittee o f  the C iv il R u le s  
S tand ing C om m itte e  to  cons ide r possib le  changes to  R u le  82. 
Specifica lly , the c o u rt requested  that the subcom m ittee consider 
w hether R u le  82  d e te rre d  a la rg e  segment o f  the popu la tion  from  
vo lu n ta ry  access to  th e  courts.

Th is issue cam e to  the c o u rt ’ s a tten tion  p a rt ly  by v irtue o f  the 
sup rem e c o u rt ’s ow n  decision  in  Bozarth v. Atlantic Richfield Oil 
Co.65 John  B o z a r th , a p i lo t em p loyed  by A tlan tic  R ich fie ld  
( “ A R C O ” ) , was d ischarged fo r  re fu sing to  partic ipate in his

63. Amended Rule 82 sets a 30% fixed rate for the portion of attorney fees 
that are recoverable from non-monetary judgments. ALASKA Civ. R. 82; see also 
text accompanying note 120.

64. Actually, the loss is even higher after accounting for the provision on 
prejudgment interest in Rule 68. See A la sk a  Civ. R. 68 (b)(1), (2). If, as in the 
preceding example, Plaintiff’s judgment fails to exceed the amount of the offer, the 
prejudgment interest rate is lowered by 2%. This scenario would reduce her 
judgment plus interest from $11,500 to $10,900. Her net loss then rises by $420, 
after accounting for the contingent fee arrangement, to $20,570.

d iscove ry p rocess so  that the bu lk  o f  the fees were incu rred

65. 833 P.2d 2 (Alaska 1992).
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em p lo y e r ’ s random  drug -testing p rog ram .66 B o za rth  sued , c la im ­
ing that he was fired  in re ta lia tion  fo r  “ w h istle -b low ing ”  activi­
ties.67 T he  tr ia l cou rt g ran ted  A R C O ’s m otion  f o r  sum m ary 
ju d gm en t o n  tw o independen t grounds.68 A R C O  then m oved  fo r  
a tto rn ey  fees equa l to  7 0 %  o f  the $156 ,425 in expenses actua lly  
in cu rred . F ind ing  a sm a ll overcharge , the cou rt de te rm ined  that 
the fu l l am oun t o f  rea sonab le  fees was $152 ,000 . T he cou rt 
aw arded  5 0 %  o f  this am oun t, som e $76 ,000 , as p a rtia l com pensa­
tion  pu rsuan t to  R u le  82 .69

O n  appea l, in add ition  to  contesting the sum m ary judgm en t, 
B o za rth  opposed  the a tto rn ey  fee  aw ard . H e  argued that the $165 
to  $175  p e r h o u r ra te  charged by de fense counse l was excessive.70 
T he  sup rem e cou rt fo u n d  that B o za rth  had fa ile d  to  present 
ev idence th a t such h o u r ly  fees w ere un reasonab le , o r  that the w ork  
p e rfo rm ed  by the a tto rn eys was unnecessary o r  in app rop ria te .71 
A d d ition a lly , the m a jo r ity  reasoned that the 5 0%  p ro p o rt io n  “ [fe ll] 
c om fo rta b ly  w ith in the p a rt ia lly  com pensato ry  standard  o f  C iv il 
R u le  8 2 .” 72 T he cou rt, th e re fo re , he ld  that the fee  aw ard was 
va lid . H ow eve r, the m a jo r ity  po in ted  ou t that the m agn itude o f  the 
aw ard was “ nonethe less d istu rb ing .” 73 The cou rt specu la ted that 
the increased  costs o f  lit ig a tion  m ay have caused R u le  82  to  de te r 
“ a b ro ad  spectrum  o f  o u r  popu lace  from  the v o lu n ta ry  use o f  o u r 
cou rts.” 74 A ccord ing ly , the m a jo r ity  ca lled  fo r  the C iv il R u le s  
S tand ing C om m ittee  to  rev iew  this ve ry  question .75

Justice M atthew s desired  stronge r m edicine; he w ou ld  have 
reve rsed  Bozarth as to  the m agnitude o f  the fees. T he  dissent 
fou n d  the $76 ,000  aw ard  to  be fundam en ta lly  at odds w ith the 
A la s k a  C on s titu tion ’s g ene ra l p ro tec tion  o f  access to  c iv il courts.76

66. Id. at 2-3.
67. Id. at 3.
68. Id.
69. Id.
70. Id. at 4.
71. Id.
72. Id. (citing Brunet v. Dresser Olympic Div. of Dresser Indus., 660 P.2d 846, 

847-48 (Alaska 1983); Stevens ex rcl. Park View Corp. v. Richardson, 755 P.2d 389, 
396 (Alaska 1988)).

73. Id. at 4 n.3.
74. Id.
75. Id.
76. Id. at 5 (citing Patrick v. Lyndcn Transp., Inc., 765 P.2d 1375, 1378-79 

(Alaska 1988); Bush v. Reid, 516 P.2d 1215,1218-21 (Alaska 1973); Malvo v. J. C.
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Penney Co., 512 P.2d 575, 588 (Alaska 1973)) (Matthews, J., dissenting).
77. Id. at 6 (Matthew:, J., dissenting).
78. Id. (quoting Malvo v. J.C. Penney Co., 512 P.2d 575, 587 (Alaska 1973)) 

(Matthews, J., dissenting).
79. Id. (Matthews, J., dissenting).
80. Id. (Matthews, J., dissenting). The dissent also noted the frequency with 

which this issue has arisen in wrongful discharge claims and suggested that awards 
in such cases not exceed a fraction of the former employee’s annual income. Id. 
(citing Van Huff v. SOHIO Alaska Petroleum Co., 835 P.2d 1181 f  Alask, 1992) 
(affirming award of $117,251.50 against an employee despite evidence that it would 
take employee 10 years to repay the fee; fee award justified by complex pretrial 
discovery and fact that it was only 30% of employer’s actual fees); Zeilinger v. 
SOI 110 Alaska Petroleum Co., 823 P.2d 653 (Alaska 1992) (holding fee award of 
$80,470 to employer to be excessive)) (Matthews, J., dissenting).

81. See supra text accompanying notes 44-45.
82. Robert Richmond, Civil Rule 82: Status of Review 1 (unpublished 

handout distributed at 1992 meeting of the Anchorage Bar Association) (on file 
with the Alaska Judicial Council).

Justice M atthew s an a log ized  “ substan tia l awards o f  p a rtia l fees 
against litigants o f  lim ited  re sou rces”  to  fu l l fee aw ards against 
g o od -fa ith  p la in tiffs .77 H e  reasoned  that “ [ i ] f  a $10 ,500  a tto rn e y ’s 
fee aw a id  is so  g reat as to  'fo re c lo se  a p a rticu la r p a rty ’s o p p o rtu n i­
ty to  be h e a rd ’ it has th a t e ffec t independen t o f  w hether it 
rep resen ts the p reva ilin g  p a rty ’s fu l l , o r  m e re ly  p a rtia l, fees.” 78 
Since the A la ska  Sup rem e C ou r t has expressed a conce rn  that fu ll 
fee  aw ards against g ood  fa ith  p la in tiffs  m ay o ffe n d  p la in t if fs ’ due 
process “ rig h t to  be h e a rd ,”  the dissent argued that a s im ila r 
constitu tion a l conce rn  ex isted  in this case as w e ll.79 A ccord ing ly , 
the dissent w ou ld  have rem anded  the fe e  d e te rm ina tion  to  the 
su p e rio r c o u rt fo r  c on s id e ra tion  o f  w hethe r the aw ard w ill “ im pa ir 
the con stitu tion a l righ t o f  access to .th e  cou rts .” 80

In  add ition  to  be access issue, the subcom m ittee to o k  a hard  
lo o k  at tw o o th e r fee -sh ift in g  issues: the lack o f  u n ifo rm ity  in fee  
awards when the p reva ilin g  p a rty  d id n o t receive a m one ta ry  
judgm en t, and the absence o f  a requ irem en t that t r ia l judges 
a .ticu la te  the reasons fo r  an  aw ard w hen the schedule does ne t 
app ly  (ab sen t fu ll o r  n e a r ly  fu l l fe e -sh ifts ).81 A t the firs t m eeting 
o f  the subcom m ittee , a m a jo r ity  vo ted  that n o  changes to  the 
existing fee -sh ift in g  reg im e w e re  necessary.82 In te resting ly , this 
in itia l re su lt m irro re d  the p reva ilin g  op in io n  o f  the A la s k a  B a r.
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A ccord ing  to  a su rvey o f  the B a r conducted in M arch  o f  1992 
by the C iv il R u le s  C om m ittee ,83 a m a jo r ity  o f  the respondents 
opposed  rescind ing o r  substan tia lly  am end ing R u le  82 .w Su rp ris ­
ingly, the responses rem ained  re la tive ly  consisten t across lines o f  
rep resen ta tion . In  o th e r words, a lthough the strength o f  the ir 
su ppo rt d iffe re d  som ewhat, bo th  p la in tiffs ’ and  defense atto rneys 
fa v o red  re ten tion  o f  the existing ru le .

Specifica lly , seventy pe rcen t o f  su rvey responden ts repo rted  
tha* R u le  82 d id  n o t d e te r p la in tiffs  o f  m od e ra te  m eans from  filing 
claim s.85 C om m on  exp lana tion s were that a tto rneys som etim es 
fa iled  to  in fo rm  clients ab ou t the e ffect o f  R u le  82 , that m any 
p la in tiffs  d id n o t in itia lly  cons ide r the possib ility  o f  losing , and that 
o ften  such p la in tiffs  rem a ined  unconcerned because they were 
u ltim a te ly  ju d gm en t-p ro o f.86 M any p rac tit ione rs indicated that 
o th e r factors, such as a p la in t if f ’s own a tto rn ey  fe e  ob liga tion , acted 
as a g rea te r d e te rren t than d id R u le  S2.87 S om e w rote  that R u le  
82  had the positive  e ffe c t o f  de terring  o n ly  fr iv o lo u s  o r  non- 
m e rito riou s c la im s.88 In  con trast, the m in o r ity  view  gene ra lly  
asserted that R u le  82  d e te rred  p la in tiffs  o f  m od e ra te  m eans from  
filing  va lid  c la im s against the governm en t o r  la rg e  business entities 
and con tended th a t p ow e rfu l de fendants o fte n  exp lo ited  R u le  82  by 
consc iously incu rring  la rge a tto rn ey  fees to  h u rt p riva te  p la in tiffs .89

O v e r tw o-th ird s o f  those su rveyed ind ica ted  that fo rm e r R u le  
82 did no t pu t excessive se ttlem ent p ressure on  m ode ra te  incom e

83. The survey presented “yes or no” questions with space for respondents to 
supplement their answers with written comments. A summary of these comments, 
in conjunction with the numerical percentages, provides a great deal of insight into 
the perceived effects of former Rule 82. See Memorandum from Douglas Phillips 
& David Greene, Law Clerks, to The Honorable Daniel A. Moore, Jr., Alaska 
Supreme Court (May 4, 1992) (on file with Alaska Law Review) [hereinafter 
“Phillips & Greene Memorandum”].

Although the questionnaire is a useful source of information regarding how 
Rule 82 functions in practice, it should be remembered that attorneys’ interests are 
not always aligned with those of their clients, who bear the financial burden of 
Rule 82’s sanctions. See infra notes 168-173,196-197, and accompanying text.

84. Sec infra Appendi for a full summary of the survey’s numerical results for 
“yes or no” questions.

85. See infra Appendix (referring to question one).
86. Phillips & Greene Memorandum, supra note 83, at 3.
87. Id.
88. Id.
89. Id.

►
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litigants.90 R a th e r , m any a tto rneys no ted  that R u le  82  requ ired  
p la in tiffs  to  assess th e ir c la im s m ore  rea lis tica lly , which w ou ld  o ften  
resu lt in the se ttlem en t o f  w eake r claim s.91 Responden ts who did 
fe e l that the se ttlem en t p ressu re  was excessive frequen tly  rem arked  
that the am oun t o f  that p ressu re va ried  depend ing on  the w ealth  o f  
the oppos ing  party . Thus, insu rance com pan ies and o th e r la rge 
in stitu tiona l de fendan ts cou ld  exe rt trem endou s pressure since they 
w ere ab le  to  spend m o re  on  th e ir defense. S om e such respondents 
com m ented  that R u le  8 2  im posed  devastating resu lts in cases that 
did no t se ttle .92

W hen  asked  s tra igh t-ou t w hether they fa v o red  rescinding R u le  
82 , an ove rw he lm ing  m a jo r ity  o f  responden ts favo red  re ten tion .93 
In  w ritten  com m ents, p rac tit ione rs p ra ised  th e  ru le  fo r  encouraging 
se ttlem ent and de te rring  fr iv o lo u s  lit ig a tion .94 They a lso  rem arked  
that the ru le ’s o ffic ia l ra t io n a le , to  com pensate the p reva iling  pa rty  
pa rtia lly , was an in h e ren tly  fa ir  re su lt.95 A bo lit ion ists argued, 
converse ly , th a t “ R u le  8 2  is u n fa ir to  those o f  m odera te  means 
because it d e te rs  them  from  bringing va lid  claim s.” 96 In  one 
a tto rn ey ’s op in io n , “ [w je a lth y  business c o rp o ra tio n s  and insurance 
ca rrie rs a re  un fa zed  by th e  ru le , w h ile th ose  o f  m odera te  means 
quake in th e ir shoes a t the thought o f  los ing  the ir hom es.” 97 
Som e p la in t if fs ’ a tto rneys indicated that the structure o f  fo rm e r 
R u le  8 2  a llow ed  de fendan ts to  rece ive m o re  than p la in tiffs , who 
cou ld  re coup  a tto rn ey  fees g ene ra lly  o n ly  to  the exten t that the 
schedule p ro v id ed .98 S om e add ition a lly  critic ized the ru le  as being 
to o  sub jective since it fa ile d  to  p rov id e  guidance as to  what 
constitutes an ap p rop ria te  aw ard .99 T he ju d ic ia lly  created pub lic 
in te rest excep tion  a lso  rece ived  criticism  fo r  no t com porting  with 
the unde rly ing  ra tio n a le  o f  R u le  82 .'00

A lth ou gh  a tto rneys resound ing ly  fa v o red  retain ing R u le  82 , the 
m ost sign ificant d ive rgence o f  op in ion  between p la in tiffs ’ and

90. See infra Appendix (referring to question two).
91. See Phillips & Greene Memorandum, supra note 83, at 4.
92. Id.\ see also supra notes 62-64 and accompanying text.

See infra Appendix (referring to question four).
See Phillips & Greene Memorandum, supra note 83, at 6.
Id.
Id.
Id.
Id.

99. Id.
100. Id. at 7; see infra text accompanying note 184.

93.
94.
95.
96.
97.
98.
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de fense law yers occu rred  o v e r the questions that specifica lly 
focused on  e lem ents o f  the Bozarth access issue. 1 \vo -th irds o f  the 
responden ts fe lt  that th e  courts sh ou ld  no t consider a p a rty ’s ab ility  
to  pay  when taxing fees.101 M any p ractitioners argued that 
fa irness re q u ire d  the ru le  to  be app lied  u n ifo rm ly  o r  not at a l l .102 
O th e rs  w o rried  that cons ide ra tion  o f  a p a rty ’s ab ility  to  pay w ou ld  
have the fo llow in g  negative e ffects : add to o  much com p lex ity  to  
the system ; “ encou rage pe rpe tu a l litigants and spurious suits;” 103 
c rea te  to o  much uncerta in ty , th e reby ham pering settlem ents; o r  
tu rn  the p roceed ings in to  a “ w e lfa re  contest.” 1W P roponen ts o f  
the ab ility -to -p ay  c rite rion , on  the o th e r hand , g ene ra lly  indicated 
that this con s ide ra tion  essentia l to  p reserv ing access to  the 
cou rts .105 S e ve ra l o f  these com m entors no ted  that fo rm e r R u le  
82 had d riven  som e p la in t iffs  in to  banki uptcy.106

F in a lly , a tto rneys o f fe re d  add itiona l com m ents that focused on  
the unde rly ing  pu rp oses o f  R u le  8 2 .107 O ne frequen t com m ent 
was that R u le  8 2  was n o t in tended to  be a w eapon against fr iv o lou s  
lit ig a tion .108 R u le  8 2  was designed to com pensate p reva iling  
pa rties o n ly  p a rtia lly , and i f  de te rrence o f  fr iv o lo u s  litig a tion  is 
desired , the re  sh ou ld  be a separate ru le  ea rm arked  with this 
p a rticu la r g o a l.109 M any  responden ts com m ented that any such ru le  
a im ed at d e te rring  fr iv o lo u s  litigation  shou ld  focus on  attorneys, 
ra th e r than on  th e ir c lien ts.110 S ince a tto rneys a re  be tte r ab le  to  
ju dge  w hethe r a c la im  has m erit, A la sk a  C iv il R u le  11 is the p ro p e r 
m eans fo r  d e te rring  fr iv o lo u s  litiga tion , accord ing to  m any.111 
F ina lly , som e responden ts rem a rked  that the subjective and 
unp red ic tab le  app lic a tion  o f  R u le  82 p rec luded  any de te rrence 
e ffe c t w hatsoever.112

A fte r  re con s id e ra tion  and weighing o f  the preced ing concerns, 
the C iv il R u le s  subcom m ittee recom m ended revising R u le  82. T he

101. See infra Appendix (referring to question five).
102. Phillips & Greene Memorandum, supra note 83, at 8.
103. Id.
104. Id.
105. Id. at 9.
106. Id.
107. See infra Appendix (referring to question three) and note 212
108. Phillips & Greene Memorandum, supra note 83, at 5.
109. Id.
110. Id.
111. Id.
112. Id.
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p roposed  changes addressed tw o p rim a ry  concerns: “ ( 1 )  the lack o f  
u n ifo rm ity  in fee aw ards when the p reva iling  party does not 
re cove r a m on ey  judgm en t; and (2 )  the absence o f  a requ irem en t 
that tr ia l judges a rticu la te  the reasons fo r  an aw ard .” 113 The 
subcom m ittee suggested app ly ing  a fixed percentage o f  reasonab le  
fees in cu rred , e ith e r th irty  o r  th irty -five  percent, to  ca lcu la te n on ­
schedule based aw ards.114 A dd ition a lly , the subcom m ittee recom ­
m ended the fo llow in g  set o f  factors to  be considered by the tria l 
cou rt in dev iating from  the schedu le o r  the fixed percentage: the 
com p lex ity  o f  the lit ig a tion , length o f  the tria l, reasonab leness o f  
the a tto rn ey s ’ h o u r ly  rates, reasonab leness o f  the num ber o f  
a tto rneys used , d iligence in  e ffo rts  to  m in im ize fees, w illingness to 
reach a se ttlem en t ag reem en t, reasonab leness o f  c la im s and 
defenses pu rsued  by each side, the re la tion sh ip  between the am ount 
o f  w o rk  p e rfo rm ed  and significance o f  the m atters at stake , as w e ll 
as o th e r re le v an t equ itab le  fac to rs .115 A n y  va ria tion  w ou ld  have 
to be exp la ined  in re fe ren ce  to  these fac to rs .116

The subcom m ittee specifica lly  re jec ted  adding an equ itab le 
fa c to r to  R u le  82 that w ou ld  address the Bozarth access issue. 
M em bers specu la ted that an  ab ility -to -pay  fa c to r w ou ld  generate 
to o  much ad d ition a l lit ig a tion  and underm ine the u n ifo rm ity  and 
fairness o f  R u le  8 2 .117 T h e  C iv il R u le s  C om m ittee then vo ted  to 
recom m end that the A la s k a  Sup rem e C ou rt adop t the 
subcom m ittee ’s p roposed  changes.118

O n  Janua ry  7 ,1 9 9 3 ,  the A la ska  Sup rem e C ou rt issued O rd e r 
No. 1118 , which am ended C iv il R u le  8 2 .119 W h ile  the cou rt 
adopted m ost o f  the subcom m ittee ’s recom m endations, it a lso 
in troduced  a fa c to r a llow ing  tria l judges to  consider the n on ­
p reva iling  p a rty ’s ab ility  to  pay the op p on en t’s fees. The o rd e r 
p rov ides in re le van t part:

113. Memorandum from Christine Johnson, Esq., Court Rules Attorney, Alaska 
Court System, to Active Members of the Alaska Bar Association 1 (Sept. 24,1992) 
(on file with Alaska Law Review).

114. Id. at 2.
115. Id. at 2-3.
116. Id. at 3.
117. Id. at 1.
118. Id. This vote was not unanimous; several members voted to eliminate the 

rule entirely, and two members voted to exclude the list of equitable factors. Id.
119. Alaska Supreme Court Order No. 1118 (Jan. 7,1993) (amending Civil Rule 

82 and Civil Rule 79). Justice Rabinowitz alone did not support amending Rule
82. Id. at 5-6 (Rabinowitz, J., dissenting).
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Civil Rule 82 is repealed and reenacted to  provide:
(a) Allowance to Prevailing Party.
Except as otherwise provided by law or agreed to by the 
parties, the prevailing party  in a civil case shall be awarded 
attorney’s fees calculated under this rule.

(b) A m ount of Award
(1) The court shall adhere to the following schedule in 
fixing the award of attorney’s fees to a party  recovering 
a m oney judgm ent in a case:

[Schedule identical to that in form er Rule 82]

(2) In cases in which the prevailing party recovers no 
m oney judgm ent, the court shall award the prevailing 
party in a case which goes to trial 30 percent of the 
prevailing party’s actual attorney’s fees which were 
necessarily incurred, and shall award the prevailing party 
in a case resolved w ithout trial 20 percent of its actual 
a ttorney’s fees which were necessarily incurred. The 
actual fees shall include fees for legal work customarily 
perform ed by an attorney but which was delegated to 
and perform ed by an investigator, paralegal, or law clerk.

(3) The court may vary an attorney’s fee award calculat­
ed  under subparagraph (b)(1) or (2) of this rule if, upon 
consideration of the factors listed below, the court deter­
m ines a variation is warranted:

(A ) the complexity of the litigation;
(B) the length of trial;
(C) the reasonableness of the attorneys’ hourly 
rates and the num ber of hours expended;
(D ) the reasonableness of the num ber of attorneys 
used;
(E ) the attorneys’ efforts to minimize fees;
(F) the reasonableness of the claims and defenses 
pursued by each side;
(G) vexatious or bad faith conduct;
(H ) the relationship between the am ount of work 
perform ed and the significance of the m atters at 
stake;
(I) the extent to which a given fee aw ard may be 
so onerous to the non-prevailing party  that it 
would deter similarly situated litigants from the 
voluntary use of the courts;
(J) the extent to which the fees incurred by the 
prevailing party suggest that they had been influ­
enced by considerations apart from the case at 
bar, such as a desire to discourage claims by
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others against the prevailing party or its insurer; 
and
(K) o ther equitable factors deem ed relevant.

If the court varies an award, the court shall explain the 
reasons for its variation.

(e) Effr cl of Rule. The allowance of attorney’s fees by the 
court in conform ance with this rule shall not be construed 
as fixing the fees between attorney and client.

2. By adopting these am endm ents to  Civil R ulr 82, the court 
intends no change in existing Alaska law regarding the award of 
attorney’., rees for or against a public interest litigan t,. . .  or in 
the law that an award of full attorney’s fees is manifestly 
unreasonable in the absence of bad faith or vexatious conduct b; 
the non-prevailing party.120

IV. A m e n d e d  R u l e  82 a n d  its  P r o b a b l e  E f f e c t s

A m ended  R u le  82, which became e ffe c tive  on  Ju ly 15, 1993, 
changed the A la s k a  fee  taxa tion  scheme significantly. F irs t, and 
pe rhaps fo rem os t, the new  ru le  dispenses w ith the w ide fle x ib ility  
that t r ia l judges had  to  de te rm ine the ap p rop ria te  percentage o f  
fees to tax when the p reva iling  p a rty  d id n o t re cove r a m one ta ry  
judgm en t. In s tead , am ended R u le  82 fixes non-schedu le based 
recove ry  at “30 percen t o f  the p reva iling  p a rty ’s actua l a tto rn ey ’s 
fees which w ere necessarily  in cu rred ”  fo r  cases going to tria l, and 
20 percen t f o r  cases no t go ing to  tr ia l.121 P rocedu ra lly , R u le  82 
still requ ire s tr ia l cou rts to  sc ru tin ize fee petitions to ve rify  that the 
a tto rn e y ’s fee  rep resen ts actua l expenses necessarily in cu rred .122 
A lth ou gh  the language o f  the new ru le  is s ligh tly  m od ified , it 
appears that judges w ill engage in the sam e basic reasonab leness 
d e te rm in a tion  that occu rred  un d e r the p re -am endm en t ru le . The 
re a l d iffe ren ce  is that absent va ria tion  unde r subsection th ree , 
judges no lo n g e r estim ate the ap p rop ria te  frac tion  o f  the fee  to 
sh ift.

T he  e ffe c t o f  this new standard  c lea rly  benefits p la in tiffs  v is-a- 
vis de fendants. P reva ilin g  p la in tiffs , w ho receive m oneta ry  
judgm ents, s till rece ive th e ir aw ards based on  the schedule, which

120. Alaska Civ. R. 82.
121. Alaska Civ. R. 82(b)(2).
122. Sec supra text accompanying notes 50-54.
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rem a ins the sam e as unde r the p re -am endm en t ru le . W ith  this 
p rov is ion , p la in t iffs  w ill a lso  be ab le  to p red ic t m o re  accu rate ly the 
size o f  the fe e  aw ard  that they w ill be responsib le  fo r  shou ld  they 
lose . P reva ilin g  de fendants, on  the o th e r hand , no lon g e r sh ou ld  
rece ive  aw ards in the range o f  fo rty  to  eigh ty pe rcen t o f  th e ir 
ac tua l fees, which was com m on  unde r the fo rm e r reg im e.123 O ne  
A la s k a  a tto rn ey  ob se rved  that “ a rev iew  o f  [s ]up rem e [c ]o u rt 
op in ion s re vea ls  th a t the typ ica l aw ard o f  a tto rn ey ’s fees is u sua lly  
c lo se r to  f ifty  pe rcen t than to  th irty  o r  th irty -five  pe rcen t.” 124 
A n o th e r de fen se  p rac tit io n e r argued that “ creating a cap at 
anyth ing less than 6 0 %  o f  actua l a tto rneys ’ fees encourages non - 
m e rito riou s  lit ig a tion , reduces the chance o f  ea r ly  se ttlem ent, and 
m axim izes the chances o f  a fu ll t r ia l, at conside rab le  expense to  the 
pa rties and the c ou rt system .” 125 A lth ough  it seems im p rob ab le  
th a t the new  standard  tilts the ba lance o f  p ow e r fa r  enough to  have 
such d rastic e ffec ts on  the lit ig a tion  process, the p rov is ion  ob v iou s ly  
is designed to  address the Bozarth access issue by lim iting the size 
o f  de fense awards.

P la in t iffs  have a bona fid e com p la in t, how ever, that the 
s truc tu re  o f  the am ended ru le  continues to in stitu tiona lize  inequ ita ­
b le  fee  aw ards fa v o rin g  de fendants. B y  con fin ing p reva iling  
p la in t if fs  to  th e  schedu le w h ile  a llow ing  p reva iling  de fendan ts to  
re c o v e r a fixed , a lb e it low e r than  p re-am endm en t, percentage o f  
th e ir actua l fees, g ross d ispa rity  can re su lt between the two pa rtie s ’ 
p o ten tia l fe e  recoveries . C on s id e r the fo llow in g  hypothetica l posed 
by a p rac tit ion e r:

For instance in a personal injury case where there was a 
$50,000.00 judgm ent, a prevailing plaintiff would receive . . .  a 
total award of about $7,500.00. In the same hypothetical, if a 
plain tiffs verdict did not exceed defense offers of judgm ent, the 
trial court [would] award defendant prevailing party attorney 
fees based on [thirty percent] of actual [post-offer] fees. In my 
experience, actual defense costs in a moderate-size personal 
injury case start at $30,000.00 and escalate rapidly. In this 
example, I cannot f' resee an instance where a prevailing

123. See supra text accompanying note 57.
124. Memorandum from Jon T. Givens, Esq., to Christine Johnson, L ..q., Court 

Rules Attorney, Alaska Court System 1 (Oct. 9,1992) (on file with Alaska Law 
Review).

125. Memorandum from Mark E. Wilkerson, supra note 57, at 2.
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defendant would not obtain a substantially larger award than a 
prevailing plaintiff.126

The im balance appea rs  espec ia lly  acute in the preceding hypo th e ti­
ca l since th e re  is b o th  a m on e ta ry  aw ard , from  which a schedu le- 
based ca lcu la tion  can be m ade, and a p reva iling  de fendan t, 
requ iring  app lic a tion  o f  the new  fixed -ra te  s tru d a rd . Th is im ba l­
ance a lso  exists independen tly  o f  R u le  68. O n e  a tto rney estim ated 
that in the vast m a jo r ity  o f  sm a ll cases, th irty  pe rcen t o f  the actua l 
de fense fees w ill fa r  exceed the am oun t o f  a tto rney  fees the 
p reva iling  p la in t if f  can recoup  unde r the schedu le .127 W h ile  the 
id eo logy  beh ind the new fixed ra te  fo r  n on -m one ta ry  judgm en ts is 
a va lid  con s id e ra tion , the a r  ndm ent m ay fa il to  redress adequate ­
ly  the inhe ren t asym m etry  oetw een the schedu le and fixed -ra te  
m ethods o f  fee  taxa tion  fo r  p la in tiffs  and de fendants respective ly .

A n o th e r m a jo r  change to  R u le  82 is the add ition  o f  a lis t o f  
fac to rs unde r which tr ia l cou rts  m ay va ry  aw ards ca lcu lated under 
e ith e r the schedu le o r  the fixed -ra te  app roach .128 The C iv il R u le s  
C om m ittee  recom m ended  the inc lusion  o f  m any o f  these fac to rs  as 
a m eans o f  gu id ing judges w hen the schedu le o r  fixed percentage 
seems in ap p ro p ria te .129 T he  fac to rs g ene ra lly  address the un ique 
aspects o f  the lit ig a tion  at issue, the reasonab leness o f  the pa rtie s ’ 
behav io r, and th e  conside ra tions o f  vexa tiou sne^ , bad fa ith , o r  
o th e r im p ro p e r m o tiv e— a ll leg itim ate bases fo r  deviating f ro m  the 
schedu le accord ing  to  the case law  su rround ing  fo rm e r R u le  8 2 .130

I h e  am ended  ru le  a lso  conta ins a m o re  con trove rs ia l fa c to r 
that a llow s tr ia l ju d g es to  con s ide r “ the exten t to  which a g iven fee 
aw ard m ay be so  on e rou s to  the non -p reva ilin g  pa rty  that it w ou ld  
de te r s im ila r ly  situated litigan ts from  the v o lu n ta ry  use o f  the 
cou rts .” 131 T he  ru le ’s w o rd ing  targets the Bozarth access issue, 
but it does n o t a rticu la te  any specific standard  fo r  tria l judges to 
apply. Th is vagueness m ay be intended to avo id  the criticism  that 
the “ re la tive  ab ility  to  pay”  and “ ab ility  to pay ”  c riteria ga rne red

126. Memorandum from Loren Domke, Esq., to Christine Johnson, Esq., Court 
Rules Attorney, Alaska Court System 1-2 (Oct. 2,1992) (on file with Alaska Law 
Review).

127. Memorandum from J. Glen Harper, Esq., to Christine Johnson, Esq., Court 
Rules Attorney, Alaska Court System 2 (Oct. 14,1992) (on file with Alaska Law 
Review).

128. Alaska Civ. R. 82(b)(3).
129. See supra text accompanying notes 115-116.
130. See supra notes 22-31 and accompanying text.
131. Alaska Civ. R. 82(b)(3)(I).
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from  the A la ska  B a r .132 H ow ever, the C iv il R u le s  C om m ittee 
re jec ted  even the sp irit o f  the Bozarth c rite ria  f o r  the reasons that 
th ey  w ou ld  c reate an un fa ir lack o f  un ifo rm ity  and “ w ou ld  generate 
to o  much add ition a l lit ig a tion .” 133

Indeed , how  w ill a t r ia l judge be ab le to  de te rm ine when an 
aw ard  w ill have a d e te rren t e ffe c t o n  subsequent p la in tiffs  w ithou t 
engaging in an in -dep th  review  o f  the p a rties ’ ind iv idua l ab ility  to 
pay? In  a il lik e lih o o d , fu tu re  ad jud ica tors w ill need to  lo o k  at 
financ ia l statem ents o f  losing p la in tiffs . A s a re su lt, the re la tive  
financ ia l strength o f  such p la in tiffs  com pared to  la rg e  institu tiona l 
de fendan ts m ay be used as a p roxy  fo r  iden tify ing  p a rticu la r 
s ituations w here fu tu re  litigants a re  lik e ly  to  be de te rred  (e .g ., the 
em p loym en t law  con tex t). This p rov is ion  is su re  to generate a 
conside rab le  am oun t o f  sp in -o ff litigation .

T he  inc lusion  o f  a laund ry  list o f  o th e r equ itab le  factors is a lso  
ce rta in  to  genera te  a new body o f  case law. O n  the positive side, 
setting ou t the fac to rs  in the text o f  the ru le  cou ld  increase the 
u n ifo rm ity  o f  the reason ing  process am ong judges exercising the ir 
equ itab le  powers. A ccord ing ly , fee awards m ight becom e m o re  
p red ictab le . C om m on  sense, how ever, dictates that subparag raph
(b ) ( 3 )  w ill spawn num erous appea ls w here tr ia l judges “ fa ile d  to 
take  in to  cons ide ra tion  one fa c to r o r  ano th e r, o r  p laced to o  much 
emphasis on  som e fa c to r o r  considered a fa c to r which was no t tru ly  
an ‘ equ itab le  fa c to r ’ unde r [subpart ( K ) ] . ”  134 G iven  the sheer 
n um be r o f  these fac to rs  and th e ir vague w o id ing , v irtu a lly  any 
p reva iling  p a rty  w ill be ab le to  find an avenue to  request enhanced 
fees .135 Justice R ab in ow itz , in his dissent from  the c ou rt ’s am end ­
ments o f  R u le  8 2 , r esaw that these new p rov is ion s “ w ill unneces­
sa rily  and d ram a tic a lly  increase litigation  o v e r a tto rn ey ’s fees 
aw ards bo th  in o u r  tr ia l courts as w e ll as in this cou rt.” 136 A n y  
a tto rn ey  “ w o rth  his o r  he r sa lt”  w ill request va ria tion s from  e ith e r 
the schedu le o r  the fixed ra te .137

132. See supra text accompanying notes 101-104.
13 Memorandum from Christine Johnson, supra note 113, at 1.
134. Memorandum from James M. Powell, Esq., to Christine Johnson, Esq., 

Court Rules Attorney, Alaska Court System 2 (Oct. 9,1992) (on file with Alaska 
Law Review).

135. Memorandum from Loren Domke, supra note 126, at 2.
136. Alaska Supreme Court Order No. 1118, at 5-6 (Jan. 7,1993) (Rabinowitz, 

J., dissenting).
137. Id. at 6 n.2 (Rabinowitz, J., dissenting).
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A n  add itiona l n o tew orth y  change to  R u le  82 invo lves the 
add ition  o f  a p rov is ion  that a llow s the parties to  “ contract a ro u n d ”  
the ru le  p riva te ly . T he  am ended ru le  states that a p reva iling  pa rty  
is g ene ra lly  aw arded  a tto rn ey  fees “ [e ]xcep t as otherw ise p rov ided  
by law  or agreed to by the parties.”™ Thus, parties now  can 
decide to  ad op t the A m e rican  ru le , o r  som e o th e r a lte rna tive , i f  it 
b e tte r serves t h r i r  m u tua l purposes. The reason ing beh ind this 
p ro v is ion  appears to  be that pa rties a re  aw are o f  the pecu lia rities 
o f  th e ir transac tion  o r  re la tion sh ip  and a re  th e re fo re  be tte r ab le  to  
ta i lo r  a fee  a rrangem en t to  fit the na tu re  o f  th e ir an tic ipated 
Iitiga fion . A ssum ing  that transaction  costs a re  n o t p roh ib itive ly  
high , and that p a rties w ill con trac t a round  R u le  82 on  occasion, 
se ttlem ent ra tes w ill th eo re tic a lly  app roach  those o f  ju risd ic tions 
w ith d iffe re n t leg a l ru les .139 Th is p rov is ion  shou ld  encou rage the 
A la s k a  B a r  to d eve lo p  a h igh ly  re fined body o f  con trac tua l 
language that w ou ld  be w ide ly  used and, in  som e circumstances, 
m o re  e ffic ien t than the existing ru le .

F ina lly , the am ended ve rs ion  o f  R u le  82 a lte rs the trea tm en t 
o f  p a ra leg a l expenses. P rev iou s ly , seve ra l op in ions o f  the A la sk a  
Sup rem e C ou rt h e ld  that p a ra leg a l expenses a re  a cost item  trea ted  
un d e r C iv il R u le  7 9 (b ) .140 C onsequen tly , tr ia l judges o ften  had 
to  hand le  appea ls conce rn ing  pa ra lega l costs in a p roceed ing  
separa te  from  the a tto rn ey  fee  taxation  under R u le  82 .141 R u le  
8 2 (b ) (2 )  rectifies th is s itu a tion  by inc lud ing “ fees fo r  lega l w o rk  
cu stom arily  p e rfo rm ed  by an  a tto rn ey  bu t which was de legated to 
and p e rfo rm ed  by an investiga to r, pa ra lega l o r  law  c le rk ”  as actua l 
fees .142 This new  p rov is ion  w ill s tream line  the process fo r  com ­
puting p a ra le g a l expenses by treating  them  as a p o rtion  o f  n o rm a l

13S. A laska Civ. R. 82(a) (emphasis added).
139. See John J. Donohue III, Opting for the British Rule, or if Posner and

Shavell Can’t Remember the Loase Theorem, Who Will?, 104 H arv . L. Rev. 1093,
1095 (1991) (discussing the Coase Theorem, which implies that litigants will select
a fce-allocation rule that generates greater total expected wealth).

140. E.g., Yurioff v. American Honda Motor Co., 803 P.2d 386,390-91 (Alaska 
1990); CTA Architects v. Active Erectors & Installers, Inc., 781 P.2d 1364, 1367 
(Alaska 1989); Smith v. Shortall, 732 P.2d 548, 550 n.l (Alaska 1987); Atlantic 
Richfield Co. v. State, 723 P.2d 1249,1253 (Alaska 1986); see also Memorandum 
from Ed Hustcd, Lawyer Support Services, to Christine Johnson, Esq., Court 
Rules Attorney, Alaska Court System 1 (citing Frontier Cos. v. Jack White Co., 
818 P.2d 645, 653 (Alaska 1991)) (on file with Alaska Law Review).

141. Memorandum from Ed Husted, supra note 140, at 3.
142. Alaska Civ. R. 82(b)(2).
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leg a l fees; t r ia l judges w ill engage in a sing le review  o f  a ll legal 
services re n d e red  to the p reva iling  pa rty .1'*3 In  add ition  to 
r,roduc ing  g re a te r adm in istra tive efficiency, th is p rov is ion  may well 
reduce the size o f  leg a l fees by encouraging firm s to  use para lega ls 
f o r  genu ine su rroga te  a tto rn ey  w o rk— at a g rea t ly  reduced cost.11*4 
F ina lly , as on e  a tto rn ey  no ted , this rev is ion  w ill e lim inate the 
practice o f  using pa ra lega ls fo r  needless adm in istrative tasks, since 
it w ill n o  lo n g e r be possib le to ob ta in  re im bursem en t fo r  these 
ove rh ead  c le r ic a l services unde r R u le  7 9 .145

V. T h e  U n d e r l y in g  R a t io n a l e s  f o r  F e e  Sh if t in g  in  
A l a s k a — Is  R u l e  82 t h e  P r o p e r  M e c h a n is m  f o r  

A c h ie v in g  T h e s e  G o a l s ?

A lth ough  A la s k a ’s fee-sh ifting system has grown m ore com p lex 
o v e r the years , w ith a vast body o f  case law  and severa l am end­
ments, the o f fic ia l pu rp ose  o f  R u le  82 has rem ained the same: 
p a rtia l com pensation  o f  the p reva iling  p a rty ’ s a tto rney expens­
es.146 T he  deba te  preced ing the recent am endm ent to  R u le  82, 
how ever, con firm s that fee  sh ifting rem ains in e ffec t in A la ska  no t 
m e re ly  because o f  its stated pu rpose , but ra th e r because o f  its to ta l 
pe rce ived bene fic ia l e ffects on  the litigation  process: a g reate r leve l 
o f  fa irness, indem n ity  o f  the w inner, a punitive function , a “ p rivate 
a tto rn ey  g en e ra l”  e ffec t, and a se ttlem ent incentive.147 D esp ite  
the d es irab ility  o f  each o f  these ra tiona les , R u le  82, in its past o r  
p resent fo rm , is no t the m ost e ffec tive  mechanism  fo r  achieving 
these results.

143. Memorandum from Ed Husted, supra note 140, at 3.
144. Id.
145. Memorandum from John Suddock, Esq., to Christine Johnson, Esq., Court 

Rules Attorney, Alaska Court System 1-2 (Oct. 3,1992) (on file with Alaska Law 
Review).

146. See supra notes 18-19 and accompanying text.
147. The author has arrived at these rationales by consulting written responses 

from the Civil Rules Committee Rule 82 questionnaire, sec Phillips & Greene 
Memorandum, supra note 83; comments of the Civil Rules Subcommittee, see 
Memorandum from Christine Johnson, supra note 113; and memoranda from the 
Alaska Bar which helped shape the amended version of Rule 82, see, e.g., 
Memorandum from Robert M. Libbey, infra note 153; Memorandum from Allison 
Mendel, infra note 167. The categories represent the fee-shifting goals most 
frequently articulated by these sources. See also generally Thomas D. Rowe, Jr., 
The Legal Theory of Attorney Fee Shifting: A Critical Overview, 1982 DUKE L.J. 
651 (1982).
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A . Fairness and Indem n ity
R u le  82  was ne t designed to  punish the losing p a rty  fo r  

pursu ing a g ood  fa ith  c la im  o r  defense, bu t ra th e r to indem nify  the 
w inner p a rtia lly .148 T he  pu rp ose  articu la ted by the A laska  
Sup rem e C ou rt , o n  its face , is tau to log ica l— justice sim p ly  requ ires 
pa rtia l indem nity .149 The m ost persuasive underly ing argum ent 
fo r  indem nity  is th a t the p reva iling  party , by v irtu e  o f  being 
ad judged le g a lly  in  the righ t, shou ld  n o t be requ ired  to  ab sorb  a ll 
o f  the costs incu rred  in vind icating his o r  he r pos ition .150 The 
p rob lem  w ith this ra tion a le , how ever, is that the funds used to 
indem nify  com e from  the losing  p a rty ’s pocket. W h ile  the w inner 
m ay have an equ itab le  ju s tific a tion  f o r  re im bursem ent, the lo se r 
o ften  has a cogen t con flic ting  equity : “ [a ] de feated p a rty  . . . may 
freq u en tly  ap pea r to  have been  ju stified  and reasonab le  in pressing 
a strong but u lt im a te ly  unsuccessfu l c la im  o r  de fense .” 151 A l­
though the A la s k a  scheme attem pts to  accom m odate this tension 
by a llow ing  o n ly  p a rtia l indemnity , even a frac tion  o f  a large 
co rp o ra te  d e fend an t’s fees is s izeab le enough to d e te r sm all 
p la in tiffs  f rom  using the cou rts  o r , in the a lte rnative , to  d rive  them 
in to  bankruptcy .

L itig a tion  ou tcom es a re  o fte n  unpred ictab le , and the righ t to 
have o n e ’s day in  cou rt is a cen tra l conce rn  o f  the A m erican  legal 
system . N in th  C ircu it Judge A nd rew  K le in fe ld , w h ile still a 
p la in tiffs ’ a tto rn ey  in A la sk a , ob served : “ A tto rn ey s ’ fe e  awards 
im p ly  that the lo se r sh ou ld  have recogn ized that the w inner was 
righ t, and n o t fough t the c la im . The im p lica tion  is o ften  u n fa ir in 
contract (and  tv : t )  c la im s w here conside rab le  justice can be found  
on  bo th  sides.” 152 T he  fo llow in g  com m entary  p rov ided  by a n o th - . 
e r A la ska  a tto rn ey  describes the resu lting  inequity:

[Tjhe harshness of the rule as it falls on some persons with 
legitimate claims for relief, is an inequity that the judicial system 
can do without. I have seen a num ber of people driven into

148. “The purpose of Civil Rule 82 is to partially compensate a prevailing party 
for the costs and fees incurred where such compensation is justified and not to 
penalize a party for litigating a good faith claim." Malvo v. J. C. Penney Co., 512 
P.2d 575, 588 (Alaska 1973) (emphasis added).

149. Rowe, supra note 147, at 654.
150. Id.
151. Id. at 655.
152. Andrew J. Kleinfeld, On Shifting Attorneys' Fees in Alaska: A Rebuttal, 

Judges’ J., Summer 1985, at 39, 41.
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bankruptcy by an adverse ruling in a case that clearly deserved 
a determ ination of the merits. Yet, the cost judgm ent drove a 
m iddle class family with m odest means into bankruptcy. Such 
harsh results inevitably lead to  a restriction on the access to our 
judicial system.153
A m ended  R u le  82  addresses the access issue by fix ing the n o n ­

m on e ta ry  ju dgm en t re cove ry  at th irty  pe rcen t o f  the ac tua l fees and 
by inc lud ing a de te rrence fa c to r v ia  equ itab le  va ria tion . A s 
discussed p rev iou s ly , how ever, th e re  s t ill seems to be an im ba lance 
betw een the size o f  schedu le-based awards, which usua lly  go to 
p reva ilin g  p la in tiffs , and fixed -ra te  awards, which a re  typ ica lly  
re cov e rab le  by p reva iling  de fendan ts .154 M o re o v e r, it is question ­
ab le  to  what ex ten t the Bozarth access fa c to r155 w ill succeed in 
p reven ting  the p rospect o f  la rg e  fe e  awards from  de te rring  p la in tiffs  
o f  m ode ra te  m eans from  using the courts. T h e re  a lso  rem ains a 
s trong  possib ility  that non -p reva ilin g  pa rties w ill be fo rc ed  in to  
bank rup tcy  m e re ly  by b ring ing a los ing  c la im  o r  de fense in  good  
fa ith . A ccord ing ly , it is deba tab le  w hethe r R u le  82 , even as 
am ended , leads to  litiga tion  ou tcom es fa ire r  than  those - .n ich  
typ ica lly  occu r unde r the A m e rican  ru le .156

T he  indem nity argum ent fu r th e r b reaks dow n when a p a rty  
w ho receives a fa v o rab le  cou rt judgm en t becom es a “ los ing ”  pa rty  
because the size o f  the aw ard does n o t exceed the am oun t o f  a 
R u le  68  se ttlem ent o f fe r .157 R u le  68 is designed as a se ttlem ent 
device , but to  the ex ten t th a t it sh ifts a tto rn ey  fees in add ition  to  
costs, it sh ou ld  com po rt w ith the a rticu la ted  p a rtia l-ind em n ity  
ra tio n a le  o f  R u le  82 as w e ll. W h ile  on e  m ay p lau s ib ly  assert that 
tr ia ls  u sua lly  ach ieve the fa ir  re su lt as to  liab ility , it is a stretch to  
argue that the am oun t o f  m on e ta ry  judgm en t accu rate ly  gauges the 
leg itim acy o f  the c la im  o r  de fense . “ I t  is a rb itra ry  to  pena lize  
litigan ts w ho m ade o ffe rs  w ith in the average [o r  re jec ted  o ffe rs  
ou ts ide the average ], but lo s t because th e ir p a rticu la r case d id n o t

153. Memorandum from Robert M. Libbey, Esq., to Christine Johnson, Esq., 
Court Rules Attorney, Alaska Cou. * System 1 (Oct. 5,1992) (on file with Alaska 
Law Review).

154. See supra text accompanying notes 126-127.
155. See A la sk a  Civ. R. 82(b)(3)(I).
156. See John F. Vargo, The American Rule on Attorney Fee Allocation: The 

Injured Person's Access to Justice, 42 Am. U. L. Rev. 1567, 1634-35 (1993) 
(“Litigation of basic rights [is] not to be discouraged by rules that dcn[y] access 
to the courts.’’).

157. See supra notes 59-64 and accompanying text.
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p roduce the average re su lt .” 158 O ften , the am oun t o f  the o f fe r  
b a re ly  exceeds the judgm en t, but being c lose m akes n o  d iffe rence . 
“ I t  is lik e  a sp o rting  contest w here on e  side gets the troph y  
w hether the score was 7 to  6 o r  7 to  l . ” 159 M o re o v e r , litigants 
re ly  on  th e ir a tto rn ey s ’ advice in  va lu ing  the ir c la im s; but it is the 
c lien t, n o t the a tto rney , who shou ld e rs the bu rd en  when the 
judgm en t fa lls  sh o rt o f  the R u le  68  o ffe r .

In  sum , p a rtia l indem nity  o f  the p reva iling  p a rty  is unconvinc­
ing as the a rticu la ted  pu rpose o f  R u le  82 . E ven  the A la sk a  
Sup rem e C ou rt rea lizes this, since it has carved ou t exceptions to  
the ru le  f o r  pub lic  in te rest litigants,160 decreased the percentage 
o f  ac tua l fees that p reva ilin g  de fendants a re  en titled  to  re cove r,161 
and added language that a llow s tria l judges to  conside r equ itab le 
fac to rs such as the access issue in setting fee aw ards.162

B. Pun itive  Func tion  and D e te rre n ce  o f  F r iv o lou s  L itig a tion
A la s k a  recogn izes a com m on law  excep tion  to  the precept that 

o n ly  p a rtia l fees m ay be sh ifted  unde r R u le  82 : “ [ f ju l l  o r  substan­
t ia lly  fu l l a tto rn ey ’s fees m ay be aw arded i f  the tria l c ou rt finds that 
the los ing  p a rty  acted in  bad fa ith  in asserting a c la im  o r  d e ­
fense .” 163 This p o licy  resem b les the fe d e ra l cou rts ’ bad fa ith  
excep tion  to  the A m e rican  ru le , which app lies when "a p a rty  
re fu ses to  recogn ize  a c le a r lega l righ t o r  engages in bad fa ith  
conduct in lit ig a tion .” 164

W h ile  pena liz ing  bad fa ith  litig a tion  seems ju stified , it is n o t 
c le a r that fee  sh ifting  p rov ides the op tim a l m easure o f  de te rrence 
o r  pun ishm ent. T he  strongest scenario  supporting  this po licy  is 
when the m isconduct itse lf causes unnecessary lega l expenses. 
O fte n , how ever, even i f  n o  add itiona l leg a l expenses a re  incu rred ,

158. Memorandum from Paul W. Waggoner, Esq., to Christine Johnson, Esq., 
Court Rules Attorney, Alaska Court System 1 (Oct. 6,1992) (on file with Alaska 
Law Review).

159. Id.
160. See, e.g., Loeb v. Rasmussen, 822 P.2d 914, 921 n.18 (Alaska 1991); 

Citizens Coalition For Tort Reform v. McAlpine, 810 P.2d 162,171 (Alaska 1991); 
Anchorage Daily News v. Anchorage School Dist., 803 P.2d 402, 404 (Alaska 
1990).

161. A laska Civ. R. 82 (b)(2).
162. Alaska Civ. R. 82 (b)(3).
163. Alaska N. Dev., Inc. v. Alyeska Pipeline Serv. Co., 666 P.2d 33, 42 n.9 

(Alaska 1983), cert, denied, 464 U.S. 1041 (1984).
164. See Rowe, supra note 147, at 661.
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vexatious litig a tion  im poses a host o f  ex te rna l costs such as 
de lay ing  o th e r litigan ts ’ cases and bu rden ing  the cou rt system . 
M o re o v e r, R u le  8 2 ’s de te rren ce  e ffec t m ay depend m o re  on  the 
w ea lth  o f  the p a rty  than on  the strength o f  the c la im  o r  de­
fense .165 T he  ru le  w ill n o t d e te r pa rties w ho a re  ju d gm en t-p roo f, 
n o  m atte r how  m isguided the su it.166 S im ila rly , w ea lthy parties 
a re  lik e ly  to  rem a in  undaunted . H ow eve r, “ [m jid d le  income 
p la in tiffs  w ho m ay have v iab le  and w e ll- fou nd ed  lawsuits m ay be 
d e te rred  because o f  the p o ten tia lly  d isastrous consequences o f  a fee 
aw ard  against th em .” 167 T h e re fo re , A la s k a ’s fee -sh ifting  regim e 
m ay no t p rov id e  the m ost e ffe c tive  m eans o f  punishm ent in m any 
contexts.

A n o th e r significant p rob lem  w ith th e  de te rrence ra tion a le  is 
that pun itive fee  sh ifts u n de r R u le  82  pun ish the losing  p a r '"  fo r  
conduct that is the a tto rn ey ’s responsib ility . I t  is the atto rney , not 
the c lien t, w ho is tra ined  to  decide w hethe r o r  no t a c la im  has 
m erit. A la s k a _C iv i l R u le  11, which d irects sanctions at the 
a tto rn ey .js .Xhe p ro p e r jn e a n s .to x o m 5 a f? n v d la u s . lit ig a tion .168

The pu rp ose  o f  R u le  11 is to  encou rage the g ood  fa ith  
behav io r o f  counse l “ by h o ld in g  them  stric tly  accountab le f o r  a ll

165. An empirical study of the effects of a two-way fee-shifting statute applied 
to medical malpractice cases in Florida concluded that plaintiffs dropped more 
claims under the English rule than under the American rule, but that the tendency 
of the former to increase defense expenditures suggests that risk aversion, rather 
than lack of meri,\ might be the primary incentive for abandoning these claims. 
Edward A. Snyder &. James W. Hughes, The English Rule for Allocating Legal 
Costs: Evidence Confronts Theory, 6 J.L. ECON. & Oku. 345, 377-78 (1990); see 
also infra note 185.

166. One author observes that since successful r .jfendants are unable to collect 
their fees from insolvent plaintiffs, the Alaska system, in practice, results in a one­
way shift in favor of bankrupt complainants. Vargo, supra note 156, at 1624.

167. Memorandum from Allison Mendel, Esq., to Christine Johnson, Esq., 
Court Rules Attorney, Alaska Court System 1-2 (Oct. 15, 1992) (on file with 
Alaska Law Review).

168. Rule 11 provides in pertinent part:
Every pleading, motion and other paper of a party represented by an 
attorney shall be sif :d by at least one attorney of record . . . .  The 
signature of an atto: y or party constitutes a certificate by him that he 
has read the pleading, motion, or other paper; that to the best of his 
knowledge, information, and belief formed after reasonable inquiry it is 
well grounded in fact and is warranted by existing law or a good faith 
argument for the extension, modification, or reversal of existing law, and 
that it is not interposed for any improper purpose, such as to harass or 
to cause unnecessary delay or needless expense in the cost of litigation. 

Alaska Civ. R. 11.
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a llegation s con ta in ed  in the com p la in t.” 169 B e fo re  1989 , the ru le  
m andated that the tria l cou rt im pose ‘“ an  app rop ria te  sanction , 
which m ay inc lude an o rd e r to  pay  the o th e r pa rty  o r  parties the 
am oun t o f  the reasonab le  expenses incu rred  because o f  the filing  
o f  the p lead ings, m o tion , o r  o th e r paper, inc lud ing a reasonab le  
a tto rn e y ’s fe e . ’ ” 170 Th is language is iden tica l to  that conta ined in 
the fe d e ra l ve rs ion  o f  R u le  l l . 171 The 1989 am endm ent to  
A la s k a ’s R u le  11 , how ever, d ilu ted  the strength o f  this a lre ad y  
w eak ru le  by rem ov ing  the m anda to ry  sanction p rov is ion .

. C u rre n t ly, .when bjad.faith . lit ig a tion  occurs, the c lien t typ ica lly  
bears the b run t o f  the pena lty  in the fo rm  o f  fu ll a tto rney  fees 
unde r R u le  82 . In  con tras t, the a tto rn ey  o ften , receives a to ken  
pena lty .172 In  th e  C iv il R u le s  C om m ittee  questionna ire , m any 
responden ts com m ented  that de te rrence o f  fr iv o lo u s  litig a tion  was 

/  Im ln ap p ro p ria te ^ g o aT o fK u ie ^ 82  and instead advocated the use o f  
s tronge r sanctions unde r R u le  The fact that a num ber o f
respondents fa v o red  m o re  stringent sanctions on  them selves, 
com bined  w ith the obv ious re a lity  that a tto rneys a re  m o re  
accountab le f o r  the m ethods o f  litig a tion  than are th e ir clients, 
d em onstrates th at a stro n g e r R u le  11 is a b e tte r w eapon against^ 
frivolous o r  bad  fa ith  iitiea tion  than  im posing fu ll a tto rney  fee  
expenses on  the hap less c lient.

C . P riv a te  A tto rn e y  G en e ra l E ffe c t
Pub lic  in te res t litig a tion  is a n o th e r com m on law  exception to 

the n o rm  o f  p a rt ia l fe e  re cov e ry  by the p reva iling  party. T he 
am endm ent to  R u le  8 2  preserves this excep tion ,174 which a llow s 
fu ll re cov e ry  o f  fees to  p reva iling  pub lic  interest p la in tiffs  (even  i f  
they p reva il o n ly  on  one o f  m any th eo rie s ) and denies any 
re im bursem en t to  de fendan ts w ho w in in pub lic interest litiga-

169. Sanuita v. Common Laborer’s and Hod Carrier’s Union, 402 P.2d 199,200 
(Alaska 1965).

170. Alaska Civ. R. 11 (amended 1989).
171. See Fed. R. Civ. P. 11.
172. See Keen v. Ruddy, 784 P.2d 653, 659 (Alaska 1989) (rejecting an 

argument that a $100 Rule 11 sanction was too low compared to the attorney fees 
imposed against the attorney’s client; sanction carried with it a stigma and a 
message of disapproval, and the trial court reasonably could have considered this 
pepaky sufficient to punish the attorney for hi' conduct).
(1 7 3 / See supra text accompnnving_notcs JLQfd.il.
TM. See Alaska Supreme Court Order No. 1118, at 4 (Jan. 7, 1993).
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t io n .175 The evo lu tion  o f  th is doctrin e began w ith the po licy 
dec is ion in Gilbert v. State176 that “ it is an abuse o f  d iscretion to 
aw ard  a tto rn ey s ’ fees against a losing p a rty  who has in good  fa ith  
ra ised  a question  o f  genuine pub lic  in te rest b e fo re  the courts .” 177 
T h e  cou rt reasoned  that this ho ld ing  flow ed  from  the a rticu la ted  
pu rp ose  o f  the ru le : “ [i]t is n o t the pu rpose o f  R u le  82  to  pena lize  
a p a rty  f o r  litigating a g ood  fa ith  c la im  but ra th e r p a rtia lly  to 
com pensate  the p reva iling  p a rty  w here such com pensation  is 
ju s t ifie d .” 178 T he  Gilbert decision , how ever, rests on  in firm  
g round  because v irtu a lly  a ll litigants, except those found  to be 
acting in bad fa ith , perce ive that they a re  advancing th e ir c la im  o r  
de fense in good  fa ith  and that o th e r parties stand to  benefit from  
th e ir lit ig a tion  in the fu tu re . N eve rth e less, in a subsequent case, 
the sup rem e cou rt reHed u p^n Jh e  q u e s t io n ^ l^ o 'g ic S lT d u hd a fio h ' 
o f  Gilbert as a basis to  au tho rize  fu l l com pensation  o f  a tto rn ey  fees 
to  successfu l pub lic  in terest p la in tiffs .179

T he  c o u rt ’s reason ing that the p riva te  a tto rn ey  genera l 
p rin c ip le  log ica lly  flow s from  the ra tion a le  beh ind R u le  8 2 180 fa ils  
to  suppo rt adequate ly  the pub lic  in terest excep tion . A  m o re  
ap p rop r ia te  ra tio n a le  is that pub lic  in te rest litigants need a financia l 
incentive to b ring  soc ia lly  benefic ia l suits when the cost o f  the 
lit ig a tion  exceeds the p la in t if f ’ s expected p riva te  bene fit.181 I f  the 
pub lic  in te rest p la in t if f m ust bea r the fu ll cost o f  the proceed ing , 
the righ t w ill be under-en fo rced . E xam p les inc lude cases seeking 
to  en fo rc e  righ ts w ith jp e c ia l socia l va lue , occasions when gove rn ­
m en t agencies la ck  adequate re sou rces to  p ro m pte tfte  pu6Kc 
in te rest, and, c la im s that w ill benefit a large num ber o f  p eop le  i f 
successfu l.182 O ne-w ay p ro -p la in t i ff fee sh ifting in  c iv il righ ts 
c laim s at the fe d e ra l leve l p rom otes this p riva te  a tto rn ey  gene ra l 
fu n c tion .183

175. See supra notes 28-29 and accompanying text.
176. 526 P.2d 1131 (Alaska 1974).
177. Id. at 1136.
178. Id. (citing Malvo v. J. C. Penney Co., 512 P.2d 575, 587 (Alaska 1973)).
179. See City of Anchorage v. McCabe, 568 P.2d 986, 993-94 (Alaska 1977).
180. Id.
181. See Rowe, supra note 147, at 662-63.

(18$) Id. at 662.
181 The United States Supreme Court has stated that the central purpose of 

the one-way pro-plaintiff fee shifting under Title VII is “to vindicate the national 
policy against wrongful discrimination by encouraging the victims to make the 
wrongdoers pay at law—assuring that the incentive to such suits will not be
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The p rob lem  w ith pub lic  interest fee  sh ifting in A la ska , 
how ever, is that the exem ption  fu nd am en ta lly  conflicts w ith the 
sp irit o f  the ru le . W hy shou ld  prevailing de fendan ts be den ied  the 
p a rtia l a tto rn ey  fees to  which they are en tit led  unde r R u le  82 , 
s im p ly  because the case is deem ed in the “ pub lic  in te res t” ? O n e  
a lte rn a tive  app roach  w ou ld  be to  bu rden the pub lic  treasu ry  w ith 
bo th  the p a rt ia l fe e  aw ard ow ed to p reva ilin g  pub lic  in te res t 
de fendants as w e ll as the d iffe rence  between the pa rtia l and fu ll- fe e  
aw ard ow ed to  p reva ilin g  pub lic  in te rest p la in tiffs . H ow eve r, as to 
the la tte r, it w ou ld  be bo th  u n fa ir and im practica l to  co lle c t the fees 
from  the pub lic  ra th e r than the de fendants whose ve ry  conduct 
w arran ts d e te rren ce .184

In  sum , a lth ough  the stated pu rpose o f  R u le  82 fa ils  to  ju s t ify  
the one-s ided  p ro te c tion  g iven to  special in te rest p la in tiffs , the 
pub lic  in te rest excep tion  serves an im portan t func tion— p rov id ing  
a financ ia l incentive fo r  ce rta in  types o f  litiga tion . T h e re fo re , th is 
“ excep tion ”  sh ou ld  be re ta ined , bu t the ru le  o r  its stated pu rpose 
shou ld  be m od ified  to  ach ieve g rea te r consistency.

D . Se ttlem en t Incen tive
A la s k a ’s fee -sh ifting  a rrangem en t combines pa rtia l tw o-way fee  

sh ifting , contingency fee  arrangem ents, and an o ffe r-o f-se tt lem en t 
device. T he  p rec ise im pact o f  A la s k a ’s ru les o n  se ttlem ent rates, 
th e re fo re , d if fe rs  from  that o f  a pu re  “ lo se r pays”  system , which 
has been the sub jec t o f  num erous articles. In  o rd e r to estim ate the 
possib le  se ttlem en t incentives c rea ted  by A la s k a ’s un ique ru les , on e  
can re fe r to  cu rren t econom ic m ode ls . H ow eve r, the com p lex ity  o f  
A la s k a ’s fee -sh ifting  scheme m akes it v irtu a lly  im possib le , using 
m ode ls  that assum e risk  n eu tra lity ,185 to de te rm ine the e ffe c t o f  
R u le  82  on  the ra te  o f  se ttlem ent. O n e  po in t that does em erge is 
that risk  ave rs ion  m ay be a c ruc ia l fac to r con tribu ting  to  h igher 
se ttlem ent ra tes am ong m idd le -in com e p la in tiffs .

reduced by the prospect of attorney’s fees that consume the recovery.” 
Independent Fed’n of Flight Attendants v. Zipes, 491 U.S. 754,761 (1989) (citing 
Newman v. Piggie Park Enters., 390 U.S. 400, 401-02 (1968)).

184. See Rowe, supra note 147, at 673.
185. “Risk aversion,” the preference for a certain outcome over a risky one of 

equal or greater expected value, is a trait common to plaintiffs, while defendants 
often exhibit “risk neutrality" or "risk affinity.” See Vargo, supra note 156, at 
1593.

m
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Law -and -econom ics scho la rs have ana lyzed the theoretica l 
im pact o f  fu ll fee  sh ifting  on  se ttlem ent rates and tim ing. C ircu it 
Judge R ich a rd  P o su e r and P ro fe s so r S teven Shave ll have deve loped  
an econom ic se ttlem en t m od e l which shows how  the Eng lish  ru le  
leads “ to  the coun te rin tu itive  re su lt o f  low e r settlem ent rates.” 186 
T h e  m od e l i llu s tra tes that fee sh ifting adds m ore  fac to rs about 
which the pa rties can disagree du ring  settlem ent negotiations. 
A cco rd ing ly , assum ing risk  neu tra lity , the pa rties ’ bargain ing span 
w ill change, pushing them  fa rth e r ap a rt in th e ir seU lem ent 
e f fo r t .187

P ro fe s s o r John  H ause  reaches the oppos ite  resu lt w ith his own 
m o re  recen t m od e l, which assumes that cases tend to cost m ore  in 
a fee -sh ifting  ju r isd ic tion .188 S ince fee  sh ifting raises the stakes o f  
the litig a tion , it fo llow s  that pa rties w ill spend m o re  on  lega l costs 
to  in flu ence the ou tcom e .189 H ause finds that settlem ent becomes 
m o re  a ttrac tive  unde r a fee -sh ifting  ru le  because the prospect o f  
h ighe r tr ia l expend itu res increases the cost savings from  settling, 
o ffse ttin g  the increased num be r o f  fac to rs upon  which the parties 
p o ten tia lly  m ay d isag ree .190 A s leg a l expenditu res increase, 
pa rties m ay a lso  change th e ir p red ictions regard ing the ir chances o f  
p reva ilin g  in cou rt. I t  is possib le  that parties m ay adop t m ore 
rea lis tic  estim ates o f  the lik e lih o o d  o f  success at tr ia l, since the 
increased lega l expend itu res w ill m ake m o re  in fo rm a tion  availab le 
to  them . T hese m o re  reasonab le  expectations w ill b ring the parties 
c lo se r to g e th e r despite the fact that increased expenditu res tend to 
w iden the gap betw een them . C onverse ly , the parties m ay become 
m o re  op tim istic  ab ou t th e ir chances o f  success at tr ia l, thereby 
encou rag ing  them  to  litig a te  ra th e r than to  se ttle .191

186. Bradley L. Smith, Note, Three Attorney Fee-Shifting Rules and Contingency 
Fees: Their Impact on Settlement Incentives, 90 MICH. L. REV. 2154, 2155 (1992).

187. Thomas D. Rowe, Jr., Predicting the Effects of Attorney Fee Shifting, Law 
& CONTEMP. Probs., Winter 1984, at 139,157.

188. John C. Hause, Indemnity, Settlement, and Litigation, or I'll Be Suing You, 
18 J. L e g a l S tud . 157,176 (1989).

189. The Braeutigam-Owen-Pauzar model predicts that absent risk aversion, any 
move away from the American rule will increase the costs in a contested case. 
Rowe, supra note 187, at 158 (cit;ng Ronald Braeuligam, Bruce Owen, & John 
Panzar, An Economic Analysis of Alternative Fee Shifting Systems, Law & 
CONTEMP. Probs., Winter 1984, at 173, 180).

190. Hause, supra note 188, at 176.
191. Rowe, supra note 187, at 158.
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These h igh ly specu la tive and con flic ting  effects rend e r an 
accurate p red ic tion  o f  the ne t e ffe c t o f  increased spending ra th e r 
d iffic u lt .192 T he cu rren t p reva iling  op in io n  am ong law -and- 
econom ics scho la rs is that the E ng lish  ru le  g ene ra lly  leads to h igher 
se ttlem ent ra te s193 because o f  the expected increase in tria l 
expend itu res and the p a rtie s ’ n a tu ra l r isk  aversity .194 This p red ic­
tion  has o n ly  a w eak app lic ab ility  to  the A la ska  scheme. Since 
p a rtia l indem nity , ra th e r than fu l l ta xa tion  o f  fees, is the standard 
practice in A la s k a , it fo llow s  that the inc rease in tr ia l expenditu res 
w ill be less than unde r a pu re  E ng lish  ru le ,195 th e reby reducing 
the se ttlem en t incentive . C onsequen tly , n o  de fin itive conclusion 
can be d raw n ab ou t the m agn itude o r  d irec tion  o f  the settlem ent 
e ffe c t o f  the A la s k a  system , assum ing ris k  neutra lity .

A la sk a  a tto rneys a lso  re g u la r ly  em p lo y  contingency fee 
arrangem ents, which, to  som e exten t, fu r th e r com p licate se ttlem ent 
incentives. O fte n , p la in t iffs ’ a tto rn eys w ill con trac t f o r  one -th ird  o f  
the judgm en t, p lus the a tto rn ey  fee  expenses ob ta ined . Judge 
K le in fe ld , w h ile  s till a p rac tit ione r, suggested that the b road  
suppo rt fo r  R u le  82  am ong p la in t iffs ’ a tto rn ey s indicates that they 
have in terests d iffe ren t from  those o f  th e ir c lients.196 K le in fe ld  
m ain ta ined , in  o th e r w ords, that “ a tto rn ey s on contingent fees 
a lm os t a lw ays benefit ec onom ica lly  f r o m  se ttlem ent ra th e r than 
t r ia l.” 197 K le in fe ld ’s a rgum ent, how ever, app lies to  ju risd ic tions 
unde r the A m e rican  ru le  as w e ll. T he o n ly  d iffe rence  is that under 
th e ir re ta in e r agreem ents. A la s k a  a tto rn eys m ay rece ive a sm a ll 
add itiona l se ttlem en t bonus in  the fo rm  o f  on e -th ird  o f  the 
schedu le-based fee  aw ard f o r  se ttled  cases.

E con om ic  m ode lin g  a lso  suppo rts the assertion  that contingen­
cy fee  a rrangem en ts d o  n o t a lte r the se ttlem en t incentive calculus. 
O n e  com m en ta to r p red icts the same re su lt o f  increased settlem ents 
in tw o-w ay fe e  sh ifting in a contingency fe e  context, assum ing that 
the parties b ea r the risk  o f  indem n ifica tion , ra th e r than the ir

192. Id.
193. A recent empirical study in Florida, however, concluded that the settlement 

rate decreases under the English rule, despite the fact that more claims are initially 
dropped. See Snyder & Hughes, supra note 165, at 377. The authors attribute this 
increased preference for litigation vis-a-vis settlement to the theory that “optimistic 
litigants anticipate shifting their fees to their opponents.” Id.

194. See Hause, supra note 188, at 176-77; Smith, supra note 186, at 2162.
195. Hause, supra note 188, at 177.
196. Kleinfeld, supra note 152, at 39.
197. Id.
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a tto rneys .198 Th is conc lu sion  assumes that the c lien t, n o t the 
atto rney , bea rs the risk o f  paying the oppos ing  p a rty ’s a tto rn ey  
fee s199— an assum ption which coincides w ith the cu rren t practice 
in  A la ska . C onsequen tly , it is d ou b tfu l that the contingency fee  
a rrangem en t has any g rea te r im pact on  the se ttlem ent incentive in 
A la s k a  than it does in ju risd ic tion s using the A m e rican  ru le .

R u le 68 , th e  o ffe r-o f-se tt lem en t device, ce rta in ly  a ffec ts the 
se ttlem en t process in . -the . .A laska system . W h ile  the p rim a ry  
pu rp ose  o f  R u le  68  is to  encou rage the ou t-o f-c ou rt re so lu t io n  o f  
cases, the o f fe r  device c ou ld , iron ica lly , have the oppos ite  e ffec t 
w hen the pa rties agree ab ou t the odds o f  finding lia b ility  but 
d isagree as to  the p ro p e r am oun t o f  damages.j P ro fe s so r Thom as 
R ow e  obse rves that such o f fe r  devices unde r an E ng lish  system  
in troduce a new  e lem en t o f  d isagreem ent between the parties ; fee 
sh ifting becom es lin ked  to  ihe issue o f  dam ages ra th e r than  sim p ly 
to  the lia b ility  re su lt.200 A lth ou gh  it is uncerta in  w hethe r R u le  68 
increases th e  ra te  o f  se ttlem en t, it does p rov id e  an  incentive to 
m ake  rea lis tic  o ffe rs  as e a r ly  as possib le in the litig a tion  process, 
since the o f fe r o r  m ay re c o v e r fees incu rred  a fte r the da te o f  the 
o f fe r .20’ M o re o v e r , the o f fe r  device sh ou ld  keep  the parties 
honest in  se ttlem en t negotia tions by encou rag ing the de fendan t to 
estim ate a rea sonab le  o f fe r  that the p la in t if f  w ou ld  have litt le  
chance o f  exceed ing at t r ia l, and by a llow ing  the p la in t i f f  to  “ h o ld  
o u t ”  fo r  a  se ttlem ent c lo se r to his o r  h e r expected judgm en t.202 
E a r lie r  and m o re  re a sonab le  settlem ents, th e re fo re , m ay be R u le  
6 8 ’ s p rim a ry  con trib u tion  to  the effic iency o f  the leg a l process.

198. Smith, supra note 186, at 2186.
199. Strong arguments exist for placing the indemnification responsibility on the 

attorney. In addition to the deterrence rationale, see supra notes 168-173 and 
accompanying text, attorneys are able to diversify this risk over their pool of 
clients, while individual clients are typically one-time players in litigation who 
cannot bear the risk of indemnification adequately. See Note, Fee Simple: A 
Proposal to Adopt a Two-way Fee Shift for Low-incomc Litigants, 101 H arv . L. 
Rev. 1231 (1988); Smith, supra note 186, at 2165.

In contrast, an added burden of attorney indemnification would exacerbate 
the already strong settlement incentive which attorneys have in contingency fee 
arrangements, id. at 2166. Additionally, absolving the client of the responsibility 
for his or her decisions inverts the role of the attorney as an adviser who must 
ultimately abide by a client’s decision to accept an offer of settlement. Id. at 2165 
(citing M o d el R u les o f  P ro fe ss io n a l C o n d u c t Rule 1.2(a) (1984)).

200. Rowe, supra note 187, at 167-68.
201. Id. at 169.
202. Id.
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Since the com b ined  e ffec t o f  R u le  8 2  and R u le  68  on  the ra te 
o f  se tt lem en t is c lou d ed  by o ffse ttin g  e ffec ts on b o th  sides, the 
ind iv idua l characteristics o f  the p la in t i f f  and de fendan t assume 
ov e rr id in g  significance. In  o th e r w ords, the risk  ave rs ion  and the 
m arg ina l u tility  o f  w ea lth  o f  the respective parties becom e crucia l 
conside ra tions.203 B y  increasing the m agn itude o f  p a rtie s ’ p o ten ­
tia l gains o r  losses, R u le  82 , R u le  79  and  R u le  68 com bine to ra ise 
the stakes o f  lit ig a tion  in  A la ska . W h i le  “ upping the an te ”  m ay 
m ake it e a s ie r f o r  p la in t if fs  to  re ta in  a tto rn ey s in  sm a ll cases, it m ay 
a lso  “ d riv e  ou t the p la ye rs  whose re sou rces d o  no t a llow  them to  
stay at the tab le  f o r  a lo n g  enough tim e fo r  the p robab ilitie s  to  
w o rk  them selves, ou t b eyond  a few  bad hands.” 204 R ep ea t p la y ­
ers, such as la rg e  in stitu tiona l de fendan ts , a re  ab le  to  insu late 
them se lves from  loss by d ive rs ifica tion , bu t ind iv idua l p la in tiffs  a re 
o ften  on e -tim e partic ipan ts in  the lit ig a tion  process.205 C onse­
quen tly , p la in tiffs , e spec ia lly  those o f  m od e ra te  m eans, a re  lik e ly  to  
be risk -ave rse . F ea rin g  a ha rsh  re su lt ,206 risk -ave rse  p la in tiffs 
canno t p ru d en t ly  tu rn  dow n  d e fendan ts ’ o ffe rs , even  i f  they a re  
s ign ifican tly  less than the face va lu e  o f  th e  cla im . A m ended  R u le  
82 m itigates this re su lt i f  the ju d g e  va ries from  the schedu le o r  the 
fixed ra te  pu rsuan t to  o n e  o r  m o re  o f  the listed fac to rs .207 B u t i f  
judges d o  in  fact exerc ise th e ir equ itab le  pow ers in  fu tu re  cases, 
th e reby causing risk -ave rse  p laye rs  to  fe e l less com pe lled  to  settle , 
it is d iffic u lt to  m ake  any gene ra l p red ic tion  regard ing  the e ffect o f  
R u le s  8 2  and 68  on  the ra te  o f  se ttlem ent.

V I .  C o n c l u s i o n

A lth ou g h  p rob lem s w ere ev ident, the p re -am endm en t fo rm  o f  
A la s k a  C iv i l R u le  8 2  en joyed  strong  a tto rn ey  suppo rt. The 
am ended ve rs ion  o f  the ru le  specifica lly addresses the ru le ’s harsh 
effects on  pa rties o f  lim ited  means, bu t the new list o f  equ itab le 
fac to rs adds an add ition a l la y e r o f  com p lex ity  to a ru le  that a lready 
has been the sou rce o f  num erous appea ls.

T o  ju s t ify  its con s id e rab le  adm in istra tive  expense, R u le  82 
must p ro v e  its u tility  as a veh ic le f o r  accom p lish ing im portan t

203. See id. at 168.
204. Kleinfeld, supra note 56, at 52.
205. Rowe, supra note 187, at 142-43.
206. See Bozarth v. Atlantic Richfield Co., 833 P.2d 2 (Alaska 1992); see also 

supra text accompanying notes 62-64.
207. See A la sk a  Civ. R. 82(b)(3).
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po licy  ob jectives.20** The ru le ’s a rticu la ted  pu rpose , p a rtia l indem ­
n ifica tion  o f  the p reva iling  party , is unconvincing . M o re o v e r , there 
a re  m o re  ap p rop ria te  m eans f o r  punishing bad fa ith  litigants, and 
it is unc lea r w hether any significant increase in se ttlem en t occurs, 
aside from  that a ttribu tab le  to  risk  avcrsity . A lth ou gh  the ru le  m ay 
reduce the num ber o f  c la im s filed  regard less o f  m erit ,209 this 
re su lt h a rd ly  ju stifie s its existence.

The num erous exceptions and fac to rs  a llow ing  fo r  equ itab le  
v a ria tion  now  overshadow  R u le  8 2 ’s schedu le-based sim plic ity, its 
m ost a ttrac tive  aspect. A s  a resu lt o f  attem pts to  re ta in  som e 
perce ived benefits from  fee  sh ifting w h ile  s im u ltaneous ly  m itigating 
its harsh e ffects , the ru le  has evo lved  in to  such a p ro lix  m echanism  
that it is n o  lon g e r possib le  to  th eo rize  ab ou t its e ffects on  the 
litig a tion  process w ith any degree o f  accuracy. A  th o rough  
em p irica l study o f  the e ffec ts o f  am ended R u le  8 2  sh ou ld  be 
conducted as so on  as possib le .210 I f  the ru le  cannot be shown to 
achieve any use fu l pu rpose , it shou ld  e ith e r be abandoned  o r 
re tu rn ed  to  a s im p le r fo rm  that exp lic it ly  states its pu rposes and 
justifie s its po licy  tradeo ffs .

Kevin Michael Kordziel

208. “[I]t is true that a body of law is more rational and more civilized when 
every rule it contains is referred articulately and definitively to an end which it 
subserves, and when the grounds for desiring that end are stated or are ready to 
be stated in words." OAV. Holmes, Jr., The Path of the Law, 10 H arv . L. Rev. 
457, 469 (1897).

209. See Vargo, supra note 156, at 1635-36.
210. Apparently, the Alaska Judicial Council is scheduled to conduct just such 

a study. Sec Alaska Supreme Court Order No. 1118, at 6 n.l (Jan. 7, 1993) 
(Rabinowitz, J., dissenting).



ALASKA LAW REVIEW 

A p p e n d ix

[Vol. 10:2

E x c e r p t s  f r o m  t h e  C iv i l  R u l e  82 Q u e s t i o n n a i r e 211 

(R e sp on ses received as o f  M arch 15, 19 92 )

D o e s  C iv il R u le  82 d e te r p eop le  o f  m od e ra te  means from  
filing  va lid  c la im s?

Yes N o N o  A nsw er
69 127 9
16 136 12
36 108 14

121 ( 2 3 % ) 371 ( 7 0 % )  35 ( 7 % )

P la in t if fs ’ A tto rn ey  
D e fe n d an ts ’ A tto rn e y  
A tto rn e y  fo r  B o th  

T O T A L

2. D o e s  C iv il R u le  82 pu t excessive p ressu re on  m odera te  
incom e p eop le  to  se ttle  va lid  claim s?

P la in t if fs ’ A tto rn e y  
D e fe n d an ts ’ A tto rn e y  
A tto rn e y  fo r  B o th  

T O T A L

Yes N o N o  A nsw er
70 124 11
21 133 10
35 106 17

126 ( 2 4 % ) 363 ( 6 9 % )  38 ( 7 % )

3. Is  C iv il R u le  8 2  needed in o rd e r to d iscourage friv o lou s  
litig a tion  o r  d o  o th e r fac to rs , such as th e  litigan t’s own 
a tto rn e y ’s fees, litiga tion  expenses, and the em o tion a l stress 
o f  partic ipating in a law suit, e ffec tive ly  d iscourage such 
cases?212

Yes N o  N o  A nsw er
90 81 34
90  57 17
70  64 24

250  ( 4 8 % )  202  ( 3 8 % )  75 (1 4% )

P la in t if fs ’ A tto rn ey  
D e fe n d an ts ’ A tto rn ey  
A tto rn e y  fo r  B o th  

T O T A L

211. The tabular data summarize the results of the “yes or no” questions from 
a survey of the Alaska Bar conducted by the Civil Rules Committee in March of 
1992. The Alaska Bar Association includes approximately 3,000 members. Full 
questionnaire results are on file with the Alaska Judicial Council.

212. The numerical results of question three should be disregarded, since the 
question is written somewhat ambiguously. The high number of “no answer" 
responses seems to support this conclusion.
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Yes N o N o  Answ er
32 169 4
29 132 3
26 120 12
87 ( 1 6 % ) 421 ( 8 0 % )  19 ( 4 % )

4. S h ou ld  C iv il R u le  82 be rescinded?

P la in t if fs ’ A tto rn e y  
D e fe n d an ts ’ A tto rn e y  
A tto rn e y  f o r  B o th  

T O T A L

5. S h ou ld  C iv il R u le  82  be am ended to  a llow  the cou rt to  
conside r:

a. the non -p reva ilin g  p a rty ’s ab ility  to pay th e  p reva iling

Yes N o N o  Answ er
P la in t if fs ’ A tto rn e y 87 107 11
D e fe n d an ts ’ A tto rn e y 1 c 142 7
A tto rn e y  fo r  B o th 45 97 16

T O T A L 147 ( 2 8 % ) 346 ( 6 6 % )  34  ( 6 % )

b. the pa rties ’ re la tiv e  ab ility  to  pay a tto rn ey ’s fees?
Yes N o N o  A nsw er

P la in t i f fs ’ A tto rn e y 79 106 20
D e fe n d an ts ’ A tto rn e y 13 143 8
A tto rn e y  fo r  B o th 37 105 16

T O T A L 129 ( 2 5 % ) 354 ( 6 7 % )  44 ( 8 % )



Getting sued is becoming one of iife’s inevitabilities. 
But it's less inevitable in some states than in others.
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g e t  s u e d  i n  U t a h
Bv David Frum and Frank Wolfe
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Washington, D.C. is tho most litigious pleca 
In America; Utah, the least.
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26. Ohio 
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28. Alabama
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30. Arizona
31. Mississippi
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34. Virginia
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38. South Carolina

39. Wyoming
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41. Colorado
42. Tennessee
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44. Idaho
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49. N orth Dakota
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51. Utah
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1. District o f  Columbia
2. Rhode Is la f l^  '
3. Massachusetts
4. New Mexico
5 . Nevada
6. Delaware
7. Florida
8. New York
9. New Hampshire 

L 0. Washington

11. New Jersey
12. Connecticut
13. California
14. Maryland
15. Illinois
16. Michigan
17. Pennsylvania
18. Texas
19. Louisiana
20. West Virginia
21. Maine
22. Georgia
23. Missouri
24. Hawaii
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Wt-ll-au-: \ kk v o f  most likely to hear 
from a lawyer if you’re involved in a 
ear accident? If you're deciding where 
to set up a medical practice, in which 
state are you most likely to be sued for 
malpractice? Which state has the 
highest concentration o f trial lawyers?

There's no central database that 
tells you how many lawsuits there are 
in most states or how much money 
plaintiffs are winning, so FniutKS d e­
cided to take a bold stab at quantify­
ing litigiousness state by state. As far 
as we are aware, it's the first time 
anyone has attempted to do anything 
remotely like this.

To rank the states, we developed 
five proxies for litigiousness: the per­
centage o f  automobile accidents 
where lawyers get involved; the aver­
age cost for one year's malpractice 
insurance for an orthopedic surgeon; 
the num ber o f  members o f  a state’s 
trial lawyers association per 100,000 
population; how much each state’s 
chief justice spent to  win his last elec­
tion; and the am ount the larj st city* 
in each state paid in lawsuits agiinst it 
in the last fiscal year.

We then ranked the states and the 
District o f Columbia from 1 to 51 in 
each o f the categories. Then we aver­
aged each state’s five scores to arrive at 
a final ranking. When states for one 
reason or another did not have a score 
in one o f the five categories, we divid­
ed their total score by four instead. 
Where states tied on their overall aver­
age, we broke the tie against the state 
with the lowest mark in any one cate­
gory: Arizona and Mississippi, for ex­
ample, had the same average, but

since Arizona’s worst score was 15 
and Mississippi's was 22, we ranked 
Arizona as the more litigious.

Scientific? Probably not. Fair? We 
think so.

The lower a state’s score, the worse 
the legal climate. By a big margin, the 
District o f Columbia finished in first 
place, with Rhode Island, Massachu 
setts. New Mexico and Nevada 
rounding out the top five. Utah was a 
comparably secure last place finisher.

O ther highlights:
■ The survey confirms that juries in 
the city o f Detroit are probably the 
most irresponsible in America. O r­
thopedic surgeons in Michigan— 
which ranks num ber one in medical 
malpractice litigiousness—pay an av­
erage malpractice premium o f 
S I00,000 a year, more than eight 
times as much as the median state in 
our survey. In Detroit the premium is 
in excess o f  5150,000 a year. Premi­
ums for high-risk specialties, like o b ­
stetrics, are even higher. Detroit juries 
are also the most generous in award­
ing plaintiffs cash when they sue the 
city—six times as generous as those o f 
the median city, Phoenix.

In showing how much big cities pay 
to  settle lawsuits, we rank by the 
am ount paid per capita. Thus Detroit 
(pop. 1,028,000) finishes ahead o f 
New York City (pop. 7,323,000). 
a  States notorious for their punitive 
damage awards, such as Texas and 
Alabama, have the m ost expensive 
judicial elections. Texas Chief Justice 
Thomas R. Phillips, for example, re ­
cently spent more than S2 million on 
his reelection bid. In most cases, the

largest source o f campaign contribu­
tions is trial bar. Does the money 
influence verdicts? We don’t know, 
but campaign donors must think so.
■ Three states with bad reputations 
for litigiousness—New York, Califor­
nia and Texas— ranked surprisingly 
low: New York in 8th place, Califor­
nia in 13th and Texas in 18th. In all 
three cases, scores improved for the 
same reason, the relatively small num ­
ber o f trial lawyers in state associa­
tions. Omit that number, and New 
York's average would fall below even 
the District o f Columbia's.
■ Litigiousness can be predicted by 
geography. Six o f the ten most liti­
gious states are in the Northeast. Sev­
en o f the ten least litigious states are in 
the Rocky Mountains or Midwest.
■ Most car accidents are routine af­
fairs that oimht to be handled by mail 
and a phone call or two to your 
insurance adjuster. But not in Mary­
land, Massachusetts, New Jersey and 
the District o f  Columbia, where more 
than 60% end up in a lawyer's hands.
■ The cost o f malpractice insurance 
gives a good idea o f the cost o f  mal­
practice litigation. In some states 
these averages conceal fantastic local 
variation: While orthopedic surgeons 
in rural New York pay some 533,000 
a year in malpractice premiums, sur­
geons in Long Island’s Nassau and 
Suffolk counties must cough up more 
than 5117,000 per year. One caveat: 
The terms o f malpractice insurance 
contracts van’ somewhat from state to 
state, but—in our view—not so much 
that they distort the chart.

It should be noted that the sums



T h e  m o s t  l i t i g i o u s  st.ites

Each state's final score 
is the average of its rank 
in each of the five 
categories: auto litigation, 
malpractice litigation, number 
of trial lawyers, amount 
spent by its top judge, and 
municipal litigation. The 
lower the rank, the more 
litigious the state.

here v.isth miiii-rrrnrc u h.u litigation 
.ictualK eostsmunieip.il taxpayers. W e 
(>mittcd we irkers’ a  )mpeiis.ui< >n, es en 
though eomp costs are lawyer driv en, 
because they are n< it reviewed by state 
courts. W'e omitted school board and 
transit system liability, too. because in 
many smaller cities, one school board 
and transit system stretch across the 
entire comm-.

The municipal liability numbers are

also att'ected b' local pecttitanties v  
.Title ranks high in part because its 
local electrical utility is numicipalh 
ow ned, making the city liable for its 
torts Boise. Idaho ranks as low as it 
does in part because virtually all the 
city's roads arc owned by the state 
government— making the state re 
sponsible for lawsuits arising from 
accidents upon them. Some normalh 
Mentions states, like Fexas, rank re I a -

R a n k i n g  t h e  s t a t e s
State % of auto accidents 

where claimee 
is represented 

by an 
attorney1 Rank

Average 
malpratice 

premium for 
orthopedic 
surgeon Rank

Members of state 
trial lawyers 
association 

per 100,000 
population Rank

1

Amount spent by 
state chief justice 
on most recent 

election or reten­
tion campaign Rank

Amount paid by 
state's larges: city 
to settle liability 

claims and 
judgments Rank

Alabama 15.4% 49 $12,860 26 44.5 17 $670,687 3 $1,000,000 31
Alaska 23 3 39 45.203 5 36.4 29 less than 1.000 20 980.679 30 ,,

Arizona 39.4 19 22,307 15 16.4 51 0 23 4.973.713 25

Arkansas 26.7 36 5,388 49 42.5 18 23.852 15 151.644 43

California 58.9 5 35.218 7 16.8 50 less than 1,000 20 57.164.392 7

Colorado 21.9 42 10.943 31 41.4 20 0 23 i.433.005 33

Connecticut 46.9 12 14,729 22 66.9 5 appointed — 482.024 32

Washington, DC 61.1 3 25,023 10 53.5 12 appointed — 13.990.000 5

Delaware 53.3 6 14.079 23 65.8 6 appointed — 417.820 21

Florida 45.3 14 73,788 2 26.3 41 375,983 5 3,500.000 12

Georgia 43.6 17 13,360 24 38.6 26 0 23 2,598.595 17

Hawaii 31.8 28 24,500 12 24.4 44 appointed — 5.560.489 8

Idaho 27.8 33 10,624 33 38.2 28 852 18 50.656 47

Illinois 47.2 11 21,764 16 21.9 45 178.324 10 36.273.000 10

Indiana 19.9 45 4,350 51 20.0 49 0 23 1.897.313 37

Iowa 16.9 48 9,462 37 39.6 21 less than 250 22 1.311.990 15

Kansas 17.0 47 6,232 47 36.3 30 0 23 870.684 35

Kentucky 24.9 38 10.383 35 46.1 ' 16 51.658 13 NA —

Louisiana 51.2 7 7.937 42 474 15 540,933 4 1.500.000' 34

Maine 339 26 10,050 36 73.3 3 appointed — 362.234' 20

Maryland 65.7 1 19,287 18 31.4 35 NA — 4.539.115 18

Massachusetts 62.6 2 36.190 6 33.2 34 appointed — 7.980.000 9

Michigan 22.8 40 108,762 1 21.5 47 250.015 8 32.524,465 1

Minnesota 31.8 29 7.537 44 388 24 38.065 14 1.902.399 24

Mississippi 37.9 22 12.952 25 38.9 23 0 23 298.045 40

'1987 . 'Current fiscal year, tlncurred. NA: Not available.
S oirees. Insurance Research Council; SI. Paul Fire & Marine; member companies o l  the  Pnys<cian Insurers Association o l America: Fcroes.
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lively low in thb category be­
cause their state legislatures 
have adopted caps on munici­
pal liability, winch typically pre 
vent juries from making awards 
in excess o f $200,000 or 
$250,000 against a municipality.

There are many other local varia­
tions. Complications arising from 
these peculiarities prevented the fig­
ures from Columbia, S.C. and

( harleston, \V. Va. from being ealeu 
ited m time to be used here.

One locality was suspiciously tin 
willing to help us. A secretive press 
aide in the Louisville, Kv. mayor's 
office refused to divulge that city's 
liability payouts unless told the con­
tents o f our story in advance. Hither 

the Louisville mayor’s office is ter­
ribly dumb or the aide was hiding 

something. HB

R a n k i n g  t h e  s t a t e s
State % of auto accidents 

where claimee 
is represented 

by an 
attorney' Rank

Average 
malpratice 

premium for 
orthopedic 
surgeon Rank

Members of state 
trial lawyers 
association 

per 100,000 
population Rank

Amount spent by 
state chief justice 
on most recent 

election or reten­
tion campaign Rank

Amount paid by 
state’s largest city 
to settle liability 

claims and 
judgments Rank

Missouri 341% 24 $23,395 13 28.3 38 0 23 $.3,000,000 14
Montana 20.6 43 10.889 32 53.2 13 $209,304 9 38.685 46
Nebraska 18.6 46 4.359 50 38.6 25 I) 23 2.282.741' 16
Nevada 38.4 20 28.739 9 79.0 2 350.198 5 1,092 980 29

New Hampshire 44.8 16 11,148 30 61.3 9 appointed — 1.069,888 11
New Jersey 60.9 4 22.982 14 33.6 33 appointed — 1.688.174 19
New Mexico 26.8 35 30,770 8 61.5 8 112,890 11 10.537.000 3
New York 45.1 15 65,451 3 25.0 43 appointed — 219 000.000 2

North Carolina 32.5 27 7,320 45 57.3 10 65,550 12 310.478' 45

North Dakota 14.5 51 12.032 27 38.5 27 NA — 93.205 41

Ohio 40.4 18 17.366 21 25.8 42 967,953 2 1.040.853 38
Oklahoma 33.9 25 18,299 19 34.2 32 0 23 1.194.000 36

Oregon 29.9 32 10,415 34 28.1 39 less than 500 21 1.912.364t 28

Pennsylvania 49.2 9 11.904 28 29.5 37 less than 250 22 37.000.000* 4

Rhode Island 49.3 8 45,045 4 54.8 11 appointed — 898,000 23

South Carolina 48.8 10 6,497 46 34.4 31 appointed — NA —

South Dakota 15.0 50 5,875 48 124.5 1 NA — 99,044 42

Tennessee 27.0 34 8,057 41 30.7 36 12,054 16 2.169.639 27

Texas 34.6 23 24,868 11 26.5 40 2,646,389 1 7.530,331 26

Utah 200 44 7,597 43 21.7 46 NA — 129.000 44

Vermont 31.0 30 8,564 38 49.4 14 appointed — 309.888 13

Virginia 45.5 12 8,246 39 42.0 19 appointed — 439.082 39

Washington 30.5 31 18,258 20 65.7 7 835 19 9,051.655 6

West Virginia 25.8 37 20,502 17 39.0 22 262,464 7 NA —

Wisconsin 38.3 21 8,111 40 21.4 48 1,914 17 3,GOO,393 22

Wyoming 22.2 41 11,549 29 70.5 4 0 23 5.416 48
'1 987 'Current fiscal year, tlncurred. NA: Not available.
Sources: insurance Research Council. St. Paul Fire £  Marine: memoer companies o l ihe Physician insurers Association o l America: Forces.
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NORCAL
Mutual Insu rance  C om p any

Philip R. H indcrbergcr
V ice P resident an d  
G enera l C ounsel

50 F re m o n t S treet 
San F rancisco  
C a lifo rn ia  9 4 105-2235

(415) 777-4 2 0 0
(800) 652-1051 TOLL-FREE
(415) 957 -5600  facsimile

February 11, 1994

Daniella Loper 
Staff Counsel 
Judiciary Committee 
House of Representatives 
State Capitol 
Juneau, AK 99811

RE: HR 292

Dear Ms. Loper:

We are pleased to respond to your request for information regarding California medical 
malpractice reform legislation. California, like many other states, enacted tort reform 
legislation in the mid-70s in response to the medical malpractice insurance availability and 
affordability crisis. The California legislation known as the Medical Injury Compensation 
Reform Act of 1975 (MICRA) enacted the following tort reforms:

Capped non-economic damages at $250,000.
Required periodic payments on judgments over $50,000 at the request of either 
party.
Established three-year statute of repose and minors statute requiring claims by 
children under six within three years or prior to eighth birthday.
Permitted evidence of collateral source recovery and barred subrogation. 
Authorized health care providers to enter into contracts with patients for binding 
arbitration of medical malpractice actions.
Established limits on attorney contingent fees.
Required 90 days notice prior to commencement of a medical malpractice action. 
Immunity for medical peer review proceedings.

n addition, California law provided the following:

Certificate of Merit to be filed with medical malpractice action.
Joint and several liability abolished.
Pure comparative fault system to establish liability among joint tort-feasors. 
Pleading hurdle for punitive damages.
Confidentiality of medical peer review proceedings.
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These provisions have been included in model medical tort reform legislation which are 
enclosed as Exhibit 1. Although these model provisions may form the basis for a 
comprehensive medical tort reform bill, modification of the definitions would probably 
be required to fit your statutory arrangement and expand coverage beyond medical 
providers.

A number of studies have been done regarding the relative cost of medical malpractice 
insurance and the impact of tort reform. Although we have been advised by actuaries that 
it is impossible to quantify precisely the impact of any particular tort reform, it is widely 
acknowledged that California’s MICRA law has made medical malpractice insurance 
widely available and affordable in California as compared to other states that have not 
enacted tort reform. Enclosed as Exhibit 2 are a series of charts comparing medical 
malpractice experience in California, Ohio, New York and Alaska.

Chart 2-1 is a graph showing that California medical malpractice losses have trended 
downward since the enactment of MICRA in 1975. Chart 2-2 shows the California 
medical malpractice insurance data used to develop Chart 2-1. This chart demonstrates 
that over the 17-year period that MICRA has been in effect, medical malpractice costs 
have only increased 83% in California while US costs excluding California have 
increased by over 413%. Had California medical malpractice premiums increased at the 
same rate as the rest of the United States, California physicians and hospitals would have 
paid an additional $663 million during calendar year 1992 alone. Total savings to date 
exceed several billion dollars. Chart 2-3 demonstrates that California medical malpractice 
insurers have been able to keep losses under control and return surplus to policyholders 
as dividends while achieving an average ratio of expenditures tc premium income of 
101.2%. The industry benchmark is a ratio of 100% over the course of the normal 
claims payout period which depends on the statute of limitations and other factors 
affecting the resolution of claims.

The experience of other states also graphically demonstrates that tort reform helps control 
medical malpractice insurance costs. Several states such as Ohio enacted medical 
malpractice tort reforms similar to California and also saw a gradual reduction in 
malpractice costs compared to the rest of the United States. However, in 1982, Ohio’s 
medical malpractice tort reforms were substantially weakened and its costs have risen 
dramatically as shown on the enclosed Chart 2-4.

Some states such as New York have not enacted medical tort reforms and their physicians 
and hospitals have suffered severe increases in the cost of medical malpractice insurance 
resulting from swings in the severity and frequency of losses as shown on Chart 2-5.
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Chart 2-6 indicates that Alaska experience appears to be similar to New York with wild 
swings in losses driving medical malpractice premiums up from $781,000 in 1976 to 
$13,439,000 in 1992. This is a 1,620% total increase in the cost of medical malpractice 
costs in Alaska over 17 years or an average of 26% per year, more than twice the 
national annual average increase of 11.3% as shown on Chart 2-7 and more than five 
times the average annual increase in California for the same period.

It should be ncied that these state-by-state changes in medical malpractice costs translate 
into different premium costs for individual physicians and hospitals depending on where 
they practice. Chart 2-8 presents a comparison of premium costs for seven medical 
specialties in California to other states which clearly demonstrates that MICRA has kept 
California premiums significantly lower. California physicians not only pay less than 
their colleagues in other states, but they have seen a drop in their premiums when 
adjusted for the cost of living. Chart 2-9 shows that the average California physician 
pays 60% less today than before MICRA. These savings are passed along to patients and 
keep health care costs lower as demonstrated by Chart 2-10 which compares health care 
costs in California and New York.

Members of the House Judiciary Committee may want to carefully read the article titled, 
"California’s Medical Malpractice Crisis" which was first published in 1975 by the 
National Conference of State Legislatures and Georgetown University’s Health Policy 
Center as part of a report entitled A Legislator’s Guide to the Medical Malpractice Issue 
which is attached as Exhibit 3. Barry Keene, legislative author of MICRA, tells the story 
from the California Legislature’s perspective and recounts the difficulties of enacting tort 
reform in the face of intense pressure from the contingency fee trial attorneys.

California’s medical tort reforms have worked in spite of strong pressure from the trial 
bar to overturn them in the Courts or Legislature. Enclosed as Exhibit 4 is an article 
appearing in the California Physician. June 1991, titled, "A MICRA Retrospective," that 
gives a retrospective of MICRA over the past decade and a half. As the article 
demonstrates, real savirgs did not occur for many years until the California Supreme 
Court upheld MICRA in 1985. Because trial courts refused to apply MICRA before the 
Supreme Court ruled on the constitutionality of MICRA, insurers were unable to report 
savings from tort reform and malpractice insurance increased in cost during the early 
1980s. The MICRA debate was finally put to rest in 1987 when the California 
Legislature refused to repeal or weaken MICRA. Since that time, California trial courts 
have recognized MICRA and policyholders have received substantial "MICRA" dividends 
amounting to several hundred million dollars. These MICRA dividends were paid by 
California’s physician-owned insurers from loss reserve savings in the late 1980s. During
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the 1990s, California policyholders have had almost no rate increases and continue to 
receive substantial MICRA dividends.

Medical tort reform has been recognized as a key component of health care reform in all 
but one of the major health care bills introduced in Congress. Experts familiar with 
health care costs believe that physicians have been compelled to undertake expensive 
diagnostic and treatment procedures in order to avoid the risk of unwarranted medical 
malpractice actions. Commentators call these practices "defensive medicine" and 
calculate the cost in billions of dollars annually. Exhibit 5 is a report by the respected 
health care consulting firm of Lewin-VHI that estimates medical tort reform may result 
in savings as high as $4.3 billion per year. All of the managed care proposals before 
Congress including the Clinton Administration bill, contain medical tort reform 
provisions. The Coalition for Effective National Medical Liability Reform advocates 
California’s MICRA reform as the blueprint for effective tort reform. Its pamphlet 
entitled, Without True Medical Liability Reform. Health System Reform Is Just a Mirage, 
is attached as Exhibit 6.

Also enclosed are copies of the MICRA Information Manual dated January 1, 1993 
prepared by the Californians Allied for Patient Protection, a coalition of health care and 
other organizations dedicated to the preservation of MICRA. These materials provide a 
convincing argument for medical tort reform and the benefits that will be provided to 
Alaska citizens by a stable marketplace for medical malpractice insurance.

In conclusion, if the Alaska Legislature enacts a comprehensive package of tort reforms 
along the lines of California’s MICRA, the rate of increase in the cost of medical 
malpractice insurance should over time be brought in line with other states that have 
enacted similar tort reform. Tort reform should also help eliminate the wild swings in 
the severity and frequency of losses which will foster a stable marketplace for medical 
malpractice insurance in Alaska.

Very truly yours,

PRH/rl

Enclosures
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be: James A. Affleck, M.D., NORCAL Mutual Insurance Company
Brad Cohn, M.D., Medical Insurance Exchange of California 
Martin Hatlie, Health Care Liability Alliance 
Roger Holmes, Biss & Holmes 
Harlan Knudson, Alaska Hospital Association 
Jay Michael, Californians Allied for Patient Protection 
J. William Newton, NORCAL Mutual Insurance Company 
Ray Schalow, Alaska State Medical Association 
Art Stanford, NORCAL Mutual Insurance Company 
A1 Tamagni, Alaskans for Liability Reform 
David E. Willett, Hassard, Bonnington, Rogers & Huber 
James O. Wood, Tillinghast



COMPARISON OF MEDICAL MALPRACTICE COSTS
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CALIFORNIA, OHIO, NEW YORK AND ALASKA

1976 - 1992
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California Medical Malpractice Insurance Costs 
Compared to U.S. Since MICRA - 1976-1992

Year
CA Premium 
Earned (Millions)

%
Change

U.S. Premium 
Earned (Millions) % Change

% CA of 
U.S.Prem.

1976 $288 $1,187 24%

1977 227 -21.2 1,266 + 6.7 18%
1978 249 +9.7 1,382 +9.2 18%

1979 239 -4.0 1,235 -10.6 19%
1980 230 -3.8 1,333 +7.9 17%

1981 204 -11.3 1,232 -7.6 17%

1982 211 +3.4 1,361 + 10.5 16%

1983 287 +36 1,844 +35.5 16%

1984 375 +30.7 1,835 -0.5 20%

1985 450 +20 2,261 +23.2 20%

1986 629 +39.8 3,435 +51.9 18%

1987 633 +0.6 4,450 +29.5 14%

1988 663 +4.7 5,080 + 14.2 13%

1989 633 -4.5 5,120 +0.8 12%

1990 605 -4.4 4,931 -3.7 12%

1991 529 -12.6 4,862 -1.4 11%

1992 526 -0.6 5,138 +5.7 10%
National Association of Insurance Commissioners’ Report on Profitability by Line and by State 1976- 
1992. This report is based on information obtained from insurance company Annual Statements.

Conclusions:
California medical malpractice premiums have increased from $288 million to $526 million for a total 
increase of $238 million or 83%.
•U.S. medical malpratice premiums including California have increased from $1,187 billion to $5,138 
billion for a total of $3,951 billion or 333%.
•Excluding California, U.S. premiums increased from $899 million to $4,612 million for a total of 
$3,713 million or 413%.
•Had California premiums grown at the U.S. rate of 413%, California premiums would have increased 
to $1,189 billion or $663 million above actual 1992 medical malpractice premiums. Therefore, 
California’s Medical Injury Compensation Reform Act (MICRA) saved over $663 million in 1992 alone 
and several billion dollars since 1975. MICRA has kept the California medical malpractice insurance cost 
increase an average of 4.9% per year, well below the national average of 11.3% per year.
•MICRA has reduced California’s share of US medical malpractice premiums from 23% in 1976 to 10% 
in 1992.
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California Medical Malpractice Insurance 
Underwriting Profit and Loss 

Since Enactment of MICRA - 1976-1992

Year CA Premium 
Earned (Mil)

L.I. L.A.E. G.E. S.E. T.L.F. DIV Annual
U.P/L

Cum
U.P/L

1976 $288 61.9 35.0 1.7 11.6 -2.8 0.0 -5.3 -5.3
1977 227 38.9 26.5 3.2 6.8 2.3 0.2 +25.7 +20.4
1978 249 41.3 23.4 4.1 10.2 2.4 2.2 +20.0 +40.4
1979 239 42.1 21.2 3.8 8.4 2.5 2.0 +22.9 +63.3
1980 230 44.3 19.9 3.5 8.4 2.6 2.1 +22.7 +86.0
1981 204 61.6 19.9 5.4 9.9 3.2 2.3 -2.5 +83.5
1982 211 81.8 27.6 6.4 10.1 4,0 5.9 -35.9 +47.6
1983 287 70.5 28.7 6.7 10.2 3.1 4.0 -23.6 +24.0
1984 375 92.7 26.7 5.8 10.9 2.7 4.7 -43.4 -19.4

1985 450 80.8 28.7 4.6 10.3 2.8 3.9 -31.1 -50.5
1986 629 68.2 21.9 3.7 9.1 2.6 2.9 -8.5 -59.0
1987 633 63.0 23.6 3.8 10.3 2.6 3.9 -7.2 -66.2

1988 663 52.4 28.6 4.4 9.6 2.8 2.7 -0.6 -66.8
1989 633 39.4 22.1 5.4 9.5 3.1 6.3 + 14.2 -52.6

1990 605 35.6 24.5 6.6 7.8 3.0 9.2 + 13.3 -39.3

1991 529 9.0 5.6 8.5 8.4 2.8 15.9 +49.8 + 10.5

1992 526 39.8 41.1 7.9 8.1 2.0 16.2 -15.0 -4.5

17 Year Average Underwriting Profit or Loss

Total 
-r 17

923.3 425.0 85.5 159.6 41.7 84.4

54.3 25.0 5.0 9.4 2.5 5.0 101.2%

based on calendar year information obtained from insurance company Annual Statements.

Premiums - California medical malpractice direct premiums earned.
L.I. - Losses Incurred includes losses paid and reserved in current year and change in reserves in prior years.
L.A.E. - Loss Adjustment Expenses includes legal fees paid and reserved in current year and change in reserves in prior years. 
G.E. - General Expenses includes all current year salaries, employees benefits, rent, etc.
S.E. - Selling Expenses primarily commissions paid to agents and brokers.
T.L.F. - Taxes. Licenses and Fees - paid to insurance departments. Does not include federal income tax.
DIV - Dividends - includes policyholder cash dividends and premium credits.
U.P/L - Underwriting Profit or Loss - the sum total of L.I.; L.A.E.; G.E., S.E., T .L.F .; DIV.
Cum U.P/L - Cumlative Underwriting Profit or Loss since 1975.
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Alaska Medical Malpractice Insurance Costs 

Compared to U.S. and California 

1976  -  1992

Year
AK Premium 
Earned (Thous.)

%
Change

U.S. Premium 
Earned (Millions)

%
Change

CA Premium 
Earned (Millions)

%
Change

1976 $781 $1,187 $288

1977 655 -16 1,266 +6.7 227 -21.2

1978 Not available 1,382 +9.2 249 +9.7

1979 2,233 +240.9 1,235 -10.6 239 -4.0

1980 1,798 -19.5 1,333 +7.9 230 -3.8

1981 2,125 + 18.2 1,232 -7.6 204 -11.3

1982 2,276 +7.1 1,361 + 10.5 211 +3.4

1983 2,609 + 14.6 1,844 +35.5 287 +36.0

1984 3,483 +33.5 1,835 -.50 375 +30.7

1985 4,403 +26.4 2,261 +23.2 450 +20.0

1986 8,480 +92.6 3,435 +51.9 629 +39.8

1986 13,639 +60.8 4,450 +29.5 633 +0.6

1988 15,109 + 10.8 5,080 + 14.2 663 +4.7

1989 16,341 + 8.2 5,120 + .80 633 -4.5

1990 14,983 l OO 4,931 -3.7 605 -4.4

1991 13,371 -10.8 4,862 -1.4 529 -12.6

1992 13,439 +0.5 5,138
J 1ST 1 T". ”

+5.7 526 -0.6

1992. This report is based on information obtained from insurance company Annual Statements.

Conclusions:
• Aiaska medical malpractice premiums have increased from $781,000 to $13,439,000 for a total increase 
of $12,658,000 or 1,620% overall at an average annual rate of 29%.
•U.S. medical malpractice premiums including Alaska have increased from $1,187 billion to $5,138 
billion for a to.al of $3,951 billion or 333% overall at an average annual increase of 11.3%. 
• California medical malpractice premiums have increased from $288 million to $526 million for a total 
increase of $238 million or 83% overall at an annual average increase of 4.9%.
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The National M edical Liability Reform Coalition is a broad-based group of organizations gathered for the purpose 
o f  promoting medica l liability reform as a key element of health care reform.
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Insurance Premiums Cut

MICRA Has Cut Medical Liability Insurance Premiums 

by 60%
Before MICRA took full effect, California physicians paid an average $18,000 for 
liability insurance in 1976. By 1991, MICRA had reduced the average liability 
premium to $7,000 —  a 60%  savings.

Avg. Premium 1 9 7 6 * Avg. Premium 1 9 9 1 **
—  Shown in 1 9 9 1  dollurs
* $7,241 average premium adjusted to 1991 dollurs on the December Urban CPI Index 
** Dividends from 1990 deducted from 1991 average premium

S O U R C E :  Physicians Insurance Association o l Americo Charts
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After MICRA: Real Results

MICRA Helps Control Medical Costs in California —  

Without MICRA, Medical Costs Would Be Even Higher

By controlling the cost o f  liability insurance, MICRA has slowed the increase o f health 
care costs in California. As illustrated in the first chart, a recent consumer study by 
“Families USA” shows that health care costs for the average New York family in 1991 
were 55,585 —  compared to $4,433 for the average California family.

► • Average Health Care Costs •;}• ; .V

■ : Xv x;
$4,433

N e w  Y o r k  F a m i ly C a l i f o r n i a  F u m il y

Further, as seen in the second chart, although consumer costs in California generally 
were higher than the national average in 1991, the state’s medical care services index was 
lower. In 1991, California’s medical costs increased less than medical costs for the 
nation as a whole, saving Californians $385.6 million.

United Cilifomio
Sides

United CoClomlo 
Sides

S O U R C E :  1. Families USA
2. Source: Consum er P tito Index lo t .ill U iban C o n s u m e r (CPI-U), 1989-1990, bosed on on overage from 

Ihe lo s  Angeles an d S on f  ton tisco B oy A ico indexes.

Charts
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EXHIBIT 3

CALIFORNIA’S MEDICAL MALPRACTICE CRISIS



California's
Medical
Malpractice
Crisis
This article was first 
published in 1975 by the 
National Conference of 
State Legislatures and 
Georgetown University's 
Health Policy Center as 
part of a report entitled 
"A Legislator's Guide to 
the Medical Malpractice 
Issue."

California's Medical Malpractice Crisis
by Assemblyman Barry Keene, Chairman, Health Committee, California Assembly

The Insurance Crisis

California’s medical malpractice insurance market has been critically ill 
for many years. Until 1975. however, it remained only partially 
diagnosed and completely untreated. By May 1975, its symptoms had 
accumulated to the point that its disease threatened the public health of 
California.

Wide public attention was first focused on this crisis on January 1, 1975. 
when the Pacific Indemnity and Star Insurance Companies notified 
2,000 Southern California physicians that their insurance coverage 
would not be renewed, in addition. Argonaut Insurance increased its 
premiums 3S0% for 4,000 doctors in Northern California. These 
actions by the insurance companies were based upon their determination 
that the market had become.too risky and unstable for financially sound 
underwriting of medical malpractice insurance.

Statistics supported the companies’ contention. In determining rates, 
insurance carriers must have a reasonable estimate of the potential 
number and size of outstanding claims. In Northern California the 
number o f claims had increased from 11.8 per 100 physicians in 1968 
to 21 per 100 physicians in 1972 and 25 per 100 physicians in 1974. In 
Southern California the number of claims had increased from 13.5 per 
100 physicians in 1968 to 16.5 per 100 physicians in 1972 and 26 per 
100 physicians in 1974. This represented an increase of almost 200% 
in claims frequency. The dollar amounts awarded in judgments or 
settlements had also increased dramatically. The number of awards 
exceeding $300,000 had been 3 in 1969, 5 in 1970, 9 in 1971, 13 in 
1972, 23. in 1973, and reached 34 in 1974. This was an increase o f over 
1,100%. The combined effect of these two factors was an increase on the 
average closing cost o f a claim from $4,500 in 1969 to over $5,000 in 
1974.

An analysis by Western Insurance Information Service indicated that 
insurance carriers in California writing medical malpractice insurance 
over a five-year period ending December 31, 1972, experienced an 
ultimate claim payoff in excess of S i50 for each $100 collected in
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premiums. Adding insurance carriers’ operating expenses and their sales costs increased the ratio to about 
$180 paid out for each $100 o f collected premiums.

Wesley Kinder. California Insurance Commissioner, has stated his belief that premiums charged to 
physicians in California have been continuously inadequate since 1957. For example, Argonaut 
Insurance entered the medical malpractice market in 1974, received S8 million in malpractice premiums 
and paid out $250,000 in claims during its first year of operation. An actuarial “ rule of thumb," however, 
holds that first-vear malpractice claims should be only 1% o f premium income. It was Kinder's 
contention, therefore, that Argonaut’s malpractice insurance premium rate should h ve been 3 times 
greater to assure adequate reserves for future claims. I bis premium rate inadequacy recently led the 
Insurance Commissioner to lim it the future insurance underwriting authority of one significantC » C1

insurance carrier in California. The carrier was prohibited from renewing any insurance policies until 
its reserves become sufficient to assure the continued ability to meet claim obligations.

The traditional litany of causes of the crisis has been well publicized. It includes; 1) the changing doctor- 
patient relationship, 2) the legal rights explosion. 3) the impact of the media, and 4) the increased 
proficiency of trial lawyers. However, of greater importance is the development o f a “ no-fault" mentality 
in society at large and the belief that insurance companies have an unlimited source of funds.

Evidence o f changes in “societal attitude" can be seen in the difference between jury awards prior to the 
publication of the malpractice crisis and their actions subsequent to it. Since the great public outcry 
concerning the malpractice crisis, jury awards in Los Angeles County have been significantly smaller than 
in previous years, and there have been significantly more jury awards in favor of the defense. This change 
can only be attributable to public awareness of the impact of large jury awards upon insurance costs and 
medical costs in general. In addition, California has witnessed an expansion o f legal doctrines that have 
widened the scope of medical malpractice and have thereby added to the unpredictability o f the 
malpractice insurance marketplace. The three most important shifts in legal doctrines have been: 1) The 
abolition of the locality rule. In Gist v French Hospital 136 Cal. App. 2d 217, 288 P. 2d 1003 (C.A. 2d. 
1955) the court threw out the common law locality rule and replaced it with a nationwide standard of 
practice. This change enabled injured plaintiffs to obtain and use expert witnesses who do not reside in 
the immediate community. 2) Expansion of res ipat loquitur. In Clarke v GibbonsGG Cal. 2d 399, 5S 
Cal. Rptr. 125, 426 P. 2d 525 (1967) the court permitted the jury to draw an inference of negligence 
when the circumstantial evidence was such that ir indicates a probability of negligence. This lifted much 
o f the burden of proof from the plaintiff, and it had particular impact in cases concerning surgical 
procedures. 3) Expansion o f informed consent. In Cobbs v Grants 8 Cal. 3d 229. 104 Cal. Rptr. 505, 
502 p. 2d 1 (1972) the court determined that informed consent should be based on the information needs 
o f a reasonable person, not those o f an expert.

Another cause o f instability in the medical malpractice insurance market is the relatively small number 
ol insureds who bear the initial cost responsibility for the entire patient population. There are at present 
approximately 46,000 licensed physicians in California, of which approximately 27,000 carry indepen­
dent medical malpractice insurance. The remaining physicians are self-insured, working for a
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governmental entity, or in an institutional setting. The risk of loss is distributed only among these 27.000 
physicians. Therefore, significant changes in the number of claims or the dollar amount has a drastic 
impact on premium rates for this small group. Consumer “pass-on” of costs is largely limited to patients 
whose health care is nor government-financed. For comparison purposes, the automobile insurance 
marketplace is 48 times larger than tlu: medical malpractice insurance pool of insureds.

In California, the principle market for medical malpractice insurance is provided by the efforts o f county 
medical societies to organize group programs. The majority of California physicians are covered under 
the two principal groups, Nor-Cal (Northern California Physicians) and So-Cal (Southern California 
Physicians). Similarly, the California Hospital Association has a group insurance program for affiliated 
hospitals.

The financial clout provided by this group arrangement introduces an element of serious bargaining into 
the process ofarriving at premiums and terms of coverage. Until recently, insurance carriers were willing 
to engage in this bargaining process because of the benefits of offering medical malpractice insurance. 
The insurance carriers received a tremendous initial dollar flow with incurred losses not expected for a 
number o f years. The investment potential of such favorable cash flow was substantial.

However, competitive bargaining on insurance underwriting has resulted in a pattern of instability. For 
instance, in 1970 the Southern California Physicians switched from the Neitieship Company to 
Hartford, and in 1974 from Hartford to Travelers. Phis switch was due to the fact that Nettleship 
requested a substantial increase in medical malpractice insurance rates. Hartford and Travelers were 
willing to enter the market without any rate increase in the belief that the investment potential to the 
premium dollar would exceed any loss incurred. (Presently, Travelers is requesting a 350% increase in 
premiums.) This frequent change in carriers has made the development of critical statistics difficult if 
not impossible. This factor, coupled with California’s McBride-Grunsky Open Rating Act (which 
governs insurance carriers in California and simply requires post-premium rate review at the option of 
the State Insurance Commissioner), made early detection and understanding of the crisis impossible.

The Political Crisis

Suggested solutions to the medical malpractice insurance crisis are highly dependent upon whom is 
defining the problem. The legal societies in California, including the California I rial Lawyers' 
Association and the State Bar, have been very adamant in their position that the cause of the current crisis 
has been the unrestricted investment policies of insurance companies accompanied by rampant medical 
malpractice by physicians. The collapse of the stock market was therefore put forward as the catalyst for - 
thecarriers’ financial woes. However, a detailed analysis by the Department oflnsuranceand the Auditor 
General failed to substantiate the assertion. These studies indicated that insurance companies were 
incurring a S1.50 loss for each premium dollar collected between 1967 and 1972, which was a relatively 
healthy investment period for the American economy. Further, on the argument that the cause ol 
medical malpractice is malpractice itself, evidence is also very murky. A study commissioned by Johnson 
and Higgins, an insurance brokerage firm in California, indicated that more multiple suits were brought
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against board-certified physicians (presumably the best-educated or most qualified) than non-hoard 
certified physicians.

The medical community has asserted that the main causes of the malpractice insurance crisis were the 
unscrupulous activities o f trial .lawyers and their high contingency fees. The lacts belie this claim. 
Although in recent years California has experienced a veritable explosion in legal rights, as more and more 
citizens turn to the courts for social redress, other cb'il actions in California increased at a rate exceeding 
the rise o f malpractice suits for the same period.

The insurance industry has remained relatively silent, perhaps believing that the legislative process is 
incapable ol resolving this dilemma or, in the case ol some companies, out ol a desire 10 leave the 
marketplace entirely, in which case silence is strategically the best posture.

Legislatively, the first response to the rising cost of medical malpractice insurance occurred in the fall of 
1972. when the Assembly established the Select Committee on Medical Malpractice. It was the duty and 
function of the committee to look into the causes of medical malpractice and propose solutions. (Select 
committees are investigative committees and have no authority to hear or vote upon bills. They provide 
guidance and information for the standing policy committees.)

The Select Committee acted as a focal point for public attention on the malpractice issue for the first 3 
years of its existence. It held public hearings on this issue, but it developed a somewhat narrow perspective 
and did not perceive the magnitude of the crisis California was about to experience.

In January 1975, with this magnitude painfully evident, the leadership of the Assembly (the Speaker, the 
Majority Leader and appropriate chairmen) met to discuss the crisis and possible legislative solutions. At 
this time responsibilities were delegated to the various committees depending upon their area of expertise.

Responsibility for a short-range solution to the question o f access to insurance was delegated to the 
Finance Insurance and Commerce Committee. The approach eventually agreed upon was the 
establishment ot a Joint Underwriting Association. Under this mechanism, should there be a finding 
by the Insurance Commissioner that insurance is unavailable, all liability insurance carriers in the state 
wo- id be required to participate in a Joint Underwriting Association. ThcJUA would be a separate state 
entity required to guarantee insurance to doctors at actuarially sound rates.

It was recognized, however, that the cost question cannot be resolved through aJUA. The responsibility 
lor long-range planning to deal with this basic issue was delegated to the Assembly Health Committee. 
Up to this point, the problem had seemed relatively uncomplicated. In February, l ‘C5, extensive 
hearings were conducted by the Select Committee on Medical Malpractice, but the nature and extent 
of the crisis remained obscure and individuals discussed political palliatives rather than substantial 
solutions.
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In January, Argonaut shocked Northern California doctors with its proposed 350% increase in 
malpractice rates.

By April, the first true political alarms Began to sound. California's physicians were considering a walkout 
in earnest. " \\

On May 1, despite the fact that a JUA bill was on its way to the Governor, physicians in Northern 
California went on strike. Medical care came to a virtual halt. Doctors, believing that they could not 
absorb enormous increases in malpractice rates, much less pass them on to their patients, refused to 
practice. Davand night press attention was directed to the crisis. The first wave o f public sympathy was 
clearly for the doctors. Physician crisis committees were formed in counties throughout the state, as 
doctors moved to organize their membership into a strong political lobbying force. The political 
atmosphere electrified. ;

Aftei two weeks of the strike, word spread among the physicians that the legislature was in fact 
considering a more comprehensive approach than the JL'A bill. Public support for the strike lessened 
noticeably. The medical community successfully directed its efforts toward a special session of the 
legislature to deal with the crisis; and ended the strike. Not the least important factor was the general 
announcement that the Assembly Health Committee, with the cooperation of medical and hospital 
representatives, was at work on the long-range bill that was ro become Assembly Bill 1.

Toward A Solution

The initial research into the medical malpractice crisis commenced in January of 1975. At that time all 
current literature was examined and requests were made to various interest groups for more substantial 
information. Som. of the most important foundational information came from the Department of 
Insurance, which analyzed the costs associated with the litigation of malpractice cases. The department 
was able to breakdown the premium dollar into component parts for premium years 1962 through 1972. 
Results were that at least 46% of the malpractice dollar was consumed by litigation-related costs, 20% 
was by administrative costs (including premium taxes, brokerage fees, employee salaries, and other costs 
associated with running a business), and only 34%, at most, of the premium dollar was received by the 
plaintiff as direct compensation for injuries suffered. This was extremely alarming in light of other 
insurance benefit structures. By comparison, California law requires 67-1/2% of the premium dollar for 
workmen’s compensation to be returned to workers in the form of compensation for injuries suffered.
I he inescapable conclusion was that the existing system for resolving medical injury disputes, costlv as 
it was. did not even protect the injured victim.

Our first concern was to review the process of litigating malpractice disputes to determine why 46% of 
the premium dollarwas associated with legal expenses. We concluded that a malpractice case is extremely 
difficult to prove, demands a great deal of research into causal factors and exhausts a tremendous amount 
of time on the part of the attorney. Part of the difficulty is that inherent risks are associated with medical 
treatment. Therefore, ir has become the burden o f the plaintiffs attorney to distinguish injuries
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attributable to physician’s negligence from injuries that are within the normal statistical risks ot the 
procedure. It was clear that as long as the compensation system is based on a theory o f negligence, the 
system of litigation itself will be abnormally expensive.

We realized that there were two opttpns facing the legislature: we could provide additional sources o f 
money for the system, or the distribution of existing monies could be done in a more rational manner. 
As to the first option, monies to fund the medical malpractice system were obviously limited. Physicians 
had already indicated that they would refuse to pick up any additional medical malpractice insurance 
costs. We knew that the patient population of California could no longer afford increases in medical bills, 
and we knew that the Governor (who had repeatedly announced a tight budget, no-new-taxes policy) 
would not he willing to use general funds to pay for malpractice premium increases. There appeared, 
therefore, to be no source of additional funds for the system.

We were left with the alternative of evaluating the current system and reallocating the funds in a more 
efficient manner. To this end, Assemblyman Keene introduced Assembly Bill 926. AB 926 was the 
progenitor of AB 1 (of the extraordinary session), which was to become California's major malpractice 
legislation,

AB 926 represented a radical overhaul of the current.system for litigation o f medical malpractice disputes. 
It established an independent commission to review medical injuries based upon a worker’s compensa­
tion type of no-fault system. Limited compensation was provided for all injuries which were the 
unanticipated results of medical intervention or unreasonable omission. Attorneys’ fees were severely 
restricted, as they currently are under workmen's compensation, where the attorney’s burden o f proving 
negligence has been removed. Patients’ rights to recovery for non-economic losses,’chiefly “ pain and 
suffering,” were severely limited in the belief that there are limits to what society can afford in an area 
of great subjccti/ity in which it is not always possible to compensate with dollars.

T he radical approach in AB 926 was based on the view that the cost of medical malpractice insurance 
was threatening the stability of the entire health care delivery system in California. A statistical study of 
medical malpractice cases for 1974 indicated that only 6% o f the claims received 67.4% of the awards. 
In other words, the medical malpractice insurance system provided large benefits foronly a small number 
of California citizens, while it was extremely expensive for a great majority of users of the health care 
system, perhaps to the point of denying access to some. The escalating costs associated with the system 
have their m >st severe impact upon low income and middle class citizenry, particularly those without 
health insurance to soften the blow. In addition, a great number of California’s Medicaid (Medi-Cal) 
recipients, many of whom arc senior citizens, were being informed by doctors that they would no longer 
be accepted as patients. I he Medi-Cal reimbursement rate failed to provide the overhead costs associated 
with their care, much less the additional burden ol large increases in medical malpractice insurance 
premium rates. 1 herefore, AB 926 attempted to equalize the form o f compensation so that the cost 
burden would not continue to be inequitably distributed.
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Extensive dialogue with the Governor and the leadership ol the Assembly and Senate indicated that this 
approach was much too radical and would not be acceptable. Therefore, when the Special Session was 
called in Mav (primarily at the urging ol the Assembly leadership). Assemblyman Keene prepared AB 
I as a comprehensive attempt to reform the malpractice insurance system rather than junk it.

" ^
AB I provided substantial reforms in the area o f health care quality control, tort law and insurance review. 
A general policy (and. as will become evident later, po/itieal) decision was made that all interested parties 
must sacrifice in order to reach a fair and rational solution to the insurance crisis. These included 
physicians, lawyers, insurance companies and patients alike. AB I was drafted to include all reforms in 
order to prevent any one interest group from sabotaging any single-objective bill.

The Keene Bill

In terms o f inet/iealt/ualitycontrol, the bill reorganizes and restructures the Board of Medical Examiners 
into an efficient and more powerful Board of Medical Quality Assurance, expands the number ol lay 
representatives on the Board, and eliminates ‘ lifetime licensure by requiring the continuing education 
of all physicians in California. It establishes a central file reporting mechanism to assure that doctors who 
are successfully sued or are disciplined bv hospitals arc reported to the Board and are immediately 
investigated to determine their competence. Local district review committees are expanded, given new 
teeth and non-nhysician consumer and provider members are added. A system for investigating 
consumer complaints is established, i )eia\ s in implementation of administrative discipline during court 
appeals are largely eliminated. Health quality control provisions were essential to regain public 
confidence in the health care delivery system, and to assure that incompetent doctors are not allowed to 
practice and generate lawsuits. Although the malpractice crisis cannot be solely attributable to bad 
doctors, a verv bad doctor can be verv expensive to the system. In California, an infamous Sacramento 
orthopedic surgeon is reported to have botched some 50 major back surgeries in the last four years This 
physician has already cost his insurance carrier over S6.1 million, and there are 30 remainingoutstanding 
claims.

1 he second general area of reform is that of ton law. AB ! places limitations on attorney Joes—  some 
have gone well over a million dollars in California —  to assure that the plaintiff receives th „■ bulk of the 
money awarded in a medical malpractice action. The scale in contingency fee agreements range from 
40" b of the first $50,000 to 10"o of any award over $200,000. In part, this reflects the belief that an 
attorney should not be able to get a windfall if a severely-injured “perfect client" walks into his office. 
In such cases, it is unconscionable to make the attorney a partner in his client’s pain and suffering.

AB 1 also establishes perior/ie payments for any award in which future damages exceed $$0,000, to prevent 
windfalls to non-dependent heirs in case the patient dies in advance ol the actuarial prediction.

Th e measure tightens the statute o f  limitations to assure that claims are brought in a timely manner and 
to prevent the endless "tail" long associated with medical malpractice disputes.
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AB 1 permits the introduction into evidence of collateral sources at recovery to preclude double recoveries 
for the same injury (both malpractice and workman’s compensation or private insurance payments, for 
example).

The bill assures doctors the right toa })0-day prior notice of a patient’s intent to sue to enable the physician 
to effect a medical or financial solution short of litigation, if possible.

Further, AB 1 encourages and facilitates the arbitration of medical malpractice disputes by specifying 
uniform language to be used in binding arbitration contracts to assure that the patient knows what he 
is signing and what its ramifications are.

Perhaps the most controversial tort law change was the limitation on "pain and suffering. " As indicated 
earlier, we were faced with a moral dilemma. Unless we took drastic steps we were denying patients access 
to reasonably-priced health care in California; yet if we did, in addition to curtailing a system that 
provides inordinate benefits to a few, we might run the risk of undercompensating some of those few. 
We decided to limit the “pain and suffering" portion of awards to $250,000.

Many attorneys questioned the constitutionality of these tort reforms, arguing that we were discriminat­
ing against a certain class of claimants and restricting their rights. It was our argument that these reforms 
fall within the legitimate health, safety and police authority of the state. It is our duty to balance the needs 
o f the individual against the public good in general. There is an analogous argument in the area of 
defamation cases. Under current California law, one cannot recover for general damages in a defamation 
suit unless one can show special damages. T he argument is that free speech is so important that society 
does not want any undue burden placed upon it. In our view, health care and access to it is also so essential 
that steps must be taken to assure its continued availability.

'I he last major area of reform in the bill deals with insurance. First, we prohibit insurance companies from
disrrimin:.*jng against doctors who choose to arbitrate disputes rather than try them in a court of law.
Many insurance carriers have refused to sell insurance to doctors who seek the riizht to arbitrate.*

More importantly, we open up the malpractice insurance system in California to public scrutiny. Any 
insured who experiences an increase of 10% or more in his medical malpractice insurance has the right 
to demand a public hearing before the Insurance Commissioner of the State and participate in a cross- 
examination of the insurance company as to the reasonableness o f the proposed increase. The I nsurance 
Commissioner is given full power to subpoena any documents, individuals or data necessary to make a 
finding on whether the rate is reasonable. If he finds it is not, he may rescind it. In summary, no longer 
will insurance rates be established “ in the dark" without careful public scrutiny.

Under a companion measure (SB 24), the Insurance Commissioner may create, if private companies 
withdraw from the market, a non-profit joint underwriting association with an extended lile, whose rates 
are set by a panel of independent actuaries and which is required to offer 2 years of claims made insurance 
with a guaranteed occurrence rider to be picked up at the end o f that time.

California's Medical Malpractice Crisis 0



T h e  L e g is la t iv e  P ro c e s s

Since the bill demanded sacrifices from all parties, all parties were opposed to some segment of the bill. 
Physicians cried out against additional health quality control. Attorneys complained about tort reform. 
Malpractice carriers opposed the insurance provisions.

How could a bill with so much opposition get through the California Legislature and receive thesignature 
o f the Governor? This tormented staff and concerned members alike for the next six months. First, the 
process was facilitated by the fact that the Governor declared a special extraordinary session of the 
Legislature to deal solely with the issue of medical malpractice. This focused the attention of the 
Legislature on the issue and allowed staff to work on the question almost lull time. The Governor, in 
his proclamation of May 1, 1975, set forth several issues which he felt the Legislature should address. 
Assembly Bill I dealt with most o f these issues. The Governor called for equal sacrifices; AB 1 demanded 
such sacrifices.

The bill was introduced by Assemblyman Keene on May 19, the first legislative day following the 
proclamation. The Speaker o f the California Assembly, who is given great discretion in selecting the . 
appropriate committee for the hearing ofa bill, considered several alternatives, finally selecting Judiciary, 
a decision that would become very important in the long history of the bill. The Judiciary Committee 
is composed of eleven members, nine of whom are members of the State Bar.

The State Bar acted in a vert' conservative manner through the entire medical malpractice crisis. In late 
April of 1975, it established a select committee to investigate medical malpractice. The committee was 
to make recommendations to the State Bar on proposed changes in tort law and other areas deemed 
necessary. The policy of the Bar was that no action or position should be taken until the committee was 
back with its report.

At the same time, the posture of the California Trial Lawyers’ Association was to blame the insurance 
crisis on the insurance companies themselves. It continually raised the issue ol insurance rate “ rip-offs" 
to pay for tremendous losses in the stock market. Its “villain” was the profit and loss portfolios of 
insurance companies.

We needed some facts. The State Auditor General undertook, at the request of the California Assembly, 
an extensive investigation into the losses and profits o f insurance companies. The chief conclusion was 
that malpractice insurance companies are on the verge of bankruptcy principally due to significant 
increases in medical malpractice claims in recent years. According to the study, rates demanded by 
insurance companies appear to be actuarial!)' reasonable. Although the Insurance Commission!.- and 
other administrative spokesmen were willing to address this issue over and over again, the Trial Lawyers’ 
Association was never willing to accept this verdict. It was far easier to deal with the villain of insurance 
company finances than with the substantive cost issues raised in the system o f handling malpractice 
disputes.
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As we waited for the report of the State Bar Association’s Committee on Medical Malpractice, we 
proceeded with hearings before the Assembly Judiciary Committee on AB 1. It is highly questionable 
whether the committee was able to completely divorce itself from its own professional bias, however 
subconscious. I he bill was severely amended in that committee (the press said it was “gutted” ) in order 
to limit the impact of the proposed ta rt reforms. However, the members could not kill the bill outright 
because of the public outcry that would have developed.

I his public factor must be stressed again. Perhaps one o f the most significant political forces involved 
in the medical malpractice crisis was the ability o f local doctors to arouse their patients and have those 
patients dcuitnul substantial reform. Members of both the Cali lorn ia Assembly and Senate were literally 
swamped with thousands of letters from constituents demanding immediate reform. It was the political 
force ol these constituents which provided the life blood o f AB I .

t

AB 1 soon became identified in the press as the moving bill, the only bill that would address itself 
significantly to all the issues involved in the crisis. The California Medical Association (CMA) was 
willing to support AB 1, even though it was uncomfortable w it It the health quality reforms, because its 
members realized that tort reforms were essential to the future of medicine in California. (Indeed, the 
bill did contain all eight points that the CMA had sought in terms of tort reform.) Many Assembly and 
Senate members desired more stringent health quality controls. This might have been possible had not 
the Judiciary Com mi tree so severely watered down the ton reforms in the bill, thus eliminating the power 
necessary to bargain with the doctors.

An additional political impetus behind AB 1 was the concern that the doctors would again go on strike, 
bringing medical care in California to a standstill, and reducing the possibility o f a reasoned solution.
I he doctors were organized, the doctors were meeting, and the doctors were capable o f going on strike 
with merely a day's notice. No one can be sure, bur such a strike would likely have had widespread 
support among the non-sick populace of California. To that group the Legislature had to demonstrate 
determination and a capacity to respond.

It was apparent that the State Bar would not develop any great svmpathv for its position among the 
population. I he State Bar undermined its own position by not accepting many o f the suggestions 
proposed by its own committee on medical malpractice, some of which paralleled the reforms in AB I .

AB 1, although amended, survived the Assembly Judiciary Committee and moved with relative ease 
through the Wavs and Means Committee. On the Assembly Floor, it cleared with a tremendous majorirv 
(6. -8), although the CMA withdrew support due to the amendments.

In the State Senate, the bill was sent to the Insurance and Financial Institutions Committee, which was 
more responsive to the doctors' outcries and perspective. The bill was again substantially amended, this 
time to address manv of the desires of the medical societies and the demands beinti articulated in 
constituent letters. As the bill cleared this policy committee, it was "reinvigorated” to virtually its 
ultimate form upon enactment. During and immediately following the July recess, in an attempt to
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satisfy technically the needs of the various interested groups, AB 1 was amended many times. However, 
the substantive provisions of the bill remained intact, and the measure bore remarkable similarity to the 
strong form in which, ir was first introduced.

In September, the bill came back t6 jhe Assembly for concurrence on Senate amendments. After an 
indescribably bitter controversy for several days over whether to “ further refine’’ the bill in a conference 
committee (where ir would also undergo the riskofagain being emasculated), AB 1 was overwhelmingly 
endorsed by the Assembly (60-19). The bill was then sent to the Governor, who signed it twelve days 
later.

SOME POLITICAL LESSONS

Reflecting on the conception, advocacy, and successful passage of AB 1, a number o f key political 
judgments appear cumulatively to have made the difference between shipwreck and clear sailing:

1. We pushed for a tvmprehensiii approach. There were several reasons: First, no piecemeal solution 
to the problem was possible. Second, by pitting the various concerned and powerful interest groups 
against one another, while preserving the delicate balance among them, we had a better chance of 
getting something out. This is called the “equal bite” theory behind AB 1. Third, it was essential 
to have a bill ofsufficient magnitude to command media attention and concentrate public support. 
AB 1 was supported by the California Medical Association but it was also supported by consumer 
groups, union organizations, senior citizen groups and county boards of supervisors. In short, the 
comprehensive nature of AB 1 assured great public sympathy in support of the bill and precluded 
any artcmpt by one interest group to kill it in any specific committee.

2. We arianged early discussions with the Governor i.o that he would have no good political basis on 
which to veto the bill. The momentum behind a special session required that, in his call, he set 
forth his proposals for dealing with the problem. However, this was after we had discussed our 
view of it with his advisors and had achieved agreement on most points.

«

3. We were able to obtain support from the leadership of both houses, so that all competing bills were 
diplomatically laid to rest. We needed the exclusivity not only of public support and media 
attention, but of the special interests who soon recognized AB 1 as “ the only game in town.”

4. We convinced the leadership of the Senate to refer the bill to a neutral committee, the Insurance and 
Financial Institutions Committee, even though there was an incomplete subject matter connec­
tion. We could not have hoped to bring about change had the measure been referred to a lawyer- 
dominated committee in both houses. In such committees, there is an unavoidable built-in bias. 
Our fate in the Assembly was such that we wanted no repeat in the Senate.

3. We prodded the actuaries of the insurance companies and the Department of Insurance to come
up with statistical information which showed the impact o f  the tort reforms in AB 1 on the proposed

California's Medical Malpractice Crisis 11



malpractice insurance rate increases. We had to show the public that there would he some impact 
and that the sacrifices were necessary to achieve the desired goal. We finally got a general agreement 
that the bill might in time drop premium levels by about 30-40 percent and contain help to future 
costs.

" V'6. We recognized rhat time unci reason were on our side, f imc, because it enabled Assembly members 
to develop an increasing appreciation o f the full magnitude o f the problem —  a likely breakdown 
in the state’s health deliver)' system, or at best the denial of care to the economically marginal. It 
was perceived as a problem for which we had the temerity to propose a solution that was, at least, 
well thought out. Reason was on our side because the existing system absolutely dictated change. 
Even if it were not a medical disaster for the rural patient, the Medicaid patient, the acute care 
patient, the high risk patient, and the economically marginal patient, it was a consumer disaster 
in terms o f the half-billion dollars per year spent on defensive medicine in California, and a disaster 
for the lawyer’s injured client who probably receives (in actuality) less than twenty or thirty cents 
out of each malpractice premium dollar paid in.

7. We learned to reconcile oast/)1 dijjering pers/iectioes. We spoke with people who told us that- 
malpractice insurance is a doctor’s problem, failing to recognize that costs are passed on to the 
patient; with people who were willing to consume our energies searching for a villain when there 
is none; with people who had the magic solution when in reality they lacked basic knowledge of 
the subject matter and were forever re-inventing the wheel; with people who had very narrow points 
of view related to their own particular discipline; with people who demanded an iron-clad 
guarantee that we had the solution; with people who tried to blackjack us into a response; and 
finally with some people who were totally unappreciative o f our efforts on their behalf.

Conclusion

AB 1 was a complex bill to write, and an extremely difficult bill to pass. While its provisions represented 
many compromises, the net result was a more decisive, stronger measure than any o f the protagonists 
imagined would emerge or had a right to expect. While AB 1 ’s long-range reforms begin the process of 
changing the medical malpractice insurance system, dialogue will continue in the California Legislature 
on further changes and refinements.

I he crisis is not yet over, but because of AB 1 there is a renewed basis for confidence that the legislature 
and the democratic process can perform in a reasonable and prudent manner under the intense pressure 
that such a crisis can produce.
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By David Ii. Willett, J.I).

A n  i n s i d e r ’s  l o o k  a t  t h e  l a n d m a r k  

t o r t  r e f o r m  l a w  t h a t  s a v e d  t h e  s t a t e ’s  

p r o f e s s i o n a l  l i a b i l i t y  i n s u r a n c e

Why some o f 
California  ̂
doctors may 
soon be forced 

to stop 
practicing.

0  .
m m -

M.vUi__

n 1975, a professional liability 
insurance crisis erupted in 

California, threatening the closure of 
medical practices throughout the state 
because of high premiums and unavail­
able coverage. In a short time, the cri­
sis spread throughout the nation. 
California’s solution was the Medical 
Injury Compensation Reform Act of 
1975 (MICRA), an historic piece of leg­
islation that made insurance available 
and affordable in the state. Other stales 
have not been so lucky.

Protecting MICRA is a top priority 
for California physicians. Events lead­
ing lo MICRA's passage, and premium 
comparisons in other states, explain 
why MICRA is so important.

The insurance stranglehold
Early in this century, professional liabil­
ity suits were infrequent. When a physi 
cian was sued, CMA’s predecessor 
organization, the Medical Society of the 
Stale of California, provided members 
with both a lawyer and, for some period 
of time, indemnity coverage as a mem­
bership benefit. Later, as malpractice 
suits became more commonplace, com­
mercial carriers began to provide this 
coverage. Periodically, crises would 
erupt as these carriers ran into difficul­
ties. However, the 1975 crisis sur­
passed prior experience.

In the years immediately prior lo 
1975, most California physicians were

covered under group programs spon­
sored by local medical societies, under­
written by commercial carriers. One 
program existed north of the 
Tehachapis, and the other covered 
southern California, except for those 
physicians insured under a relatively 
small CNA program in San Diego and 
Riverside counties. By 1975, the south­
ern California program was underwrit­
ten by Traveler’s, and the northern 
California program was underwritten 
by Argonaut.

The 1975 crisis was not the first 
sign of problems. There were legisla­
tive inquiries in 1965 and again in 1972. 
No significant legislation resulted. In 
January 1975, the California legislature

3 b  dAI.II-’O K N I A  P H Y S I C I A N / J u n e  W I



During the legislative campaign 
for the Medical Insurance Compensation 
Reform Act in 1975, CMA developed 
a comprehensive campaign for  
the bill’s passage. Pictured below 
are ads that were part o f a statewide 
advertising campaign that CMA 
developed and placed in Ihe state's 
major newspapers and magazines.

Can 
the Legislature 

solve the 
"malpractice" 
crisis bv

was considering a report from a Select 
Committee appointed in 1972, when the 
crisis began to erupt. Until then, mem­
bers of the Legislature admit lhat they 
did not perceive the magnitude of the 
crisis California was about to experi­
ence, despite medicine's warnings.

The crisis began to reveal itself in 
January 1975, when Argonaut proposed 
a 350-percent increase in northern 
California rales. Travel r’s then 
demanded an increase of the same mag­
nitude. Physicians found these premi­
ums unaffordable. By April, physicians 
throughout California were making 
plans to close their offices, because few 
could risk practicing without profession­
al liability insurance. On May 1. many

Bay Area physicians suspended their 
practices. Although arrangements were 
made to provide emergency treatment, 
health care was becoming unavailable.

Governor Jerry Brown had 
remained aloof from the issue, saying 
he was not convinced lhat the problem 
warranted a legislative solution.
Various ad hoc physician organizations 
emerged in different parts of the state. 
CMA invited leaders lo participate with 
association leadership, including three 
officers assigned to work full-time to 
obtain a solution. On May 16, Governor 
Brown finally called for a special ses­
sion of the Legislature.

There were several reasons why 
California physicians could not obtain

affordable professional liability 
insurance.
• Suits were becoming increasingly fre­

quent, with increased specialization, 
changes in the physician-patient rela­
tionships, technological advances, 
and increased (and sometimes unrea­
sonable) patient expectations.

• Legal innovation and judicial expan­
sion favored plaintiffs and made lia­
bility more likely.

• Professional liability is a difficult risk 
lo insure. Claims may not material­
ize until years after treatment. This 
long tail and the prospect of catas­
trophic losses are unsettling to carri­
ers, who fled the field when adverse 
experience was recognized,
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M -^nysicians’ professional liability 
j3L premium rates would soar if the 
Legislature were to modify the Medical 
Injury Compensation Reform Act of 
1975 (MICRA), officials from 
California’s doctor-owned professional 
liability insurance companies say.

; ^ i^ jT h e  carriers unanimously credit 
the MICRA reforms—specifically the 
$250,000 cap on so-called pain and suf­
fering awards, attorneys’ contingency 
fee limits, and periodic-payment sched­
ules for awards— lor the companies’ 
ability to offer California physicians low 
premium rates, relative to what doctors 
pay in other parts of the country 

“If we didn’t have MICRA, we 
could go back to the crisis years of the 
’70s,’’ when physicians'rates skyrock­
eted more than 300 percent and com­
mercial insurance companies 
abandoned their physician policyhold­
ers, says William Scheuber, president 
of Medical Underwriters of California, 
which is the operating company of 
Medical Insurance Exchange of 
California (MIEC).

.
that success are the MICRA reforms: 
Without them, this would not have 
occurred.”

f ’̂ y o u  took MICRA away, the 
whole foundation would collapse,” Dr. 
Sabella predicts. “If you took away 
important parts of MICRA, there would 
be a partial collapse, which would be 
very serious.”

I n s u r e r s  p a i n t  g l o o m

AITonliibic insurance 
still was nut available.
So physicians themselves 
organized four 
new companies, 
essentiallv not-lbr-prolit, 
as VllCK Vs legislative 
journey came 
to a close.

• The insurance base is very small: 
In 1975, a mere 27,000 physicians 
and fewer than 600 hospitals had 
lo provide all the funds needed to 
pay escalating awards.

AB 1XX, which eventually car­
ried MICRA's provisions into law, 
was introduced on May 19,1975, but 
did not pass until September. In the 
interim, medicine, as well as all the 
special-intcrest groups affected by 
the reform proposals, participated in 
furious debate. 'Ihe reform provi­
sions that CMA demanded were ulti­
mately included. A political price for 
passage was the inclusion of provi­
sions creating the Board of Medical 
Quality Assurance (now the Medical 
Board of California) and a structure 
that included mandatory reporting of 
verdicts, settlements, and medical 
staff disciplinary actions.

Even though Governor Brown 
refused to sign AB 1XX, the bill was 
allowed to become law, together with 
a clean-up bill, SB 24XX. However, 
passage of this legislation did not 
automatically end the crisis. 
Affordable insurance still was not 
available. So physicians themselves 
organized four new companies, 
essentially not-for-profit, as MICRA’s 
legislative journey came to a close. 
For survival, these companies would 
depend upon MICRA’s promise of 
meaningful tort reform.

Wlial IVIICItA comprised
MICRA contained six lort-reform 
provisions. The four major
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In those years, “there was unlimit­
ed exploitation by the plaintiffs’ bar,” 
Mr. Scheuber explains. With no caps 
on the amounts on jury awards in mal­
practice cases, or on fees that trial attor­
neys charged, injured plaintiffs, "the 
motivation they had to create liability 
cases—when none really existed—was 
overwhelming.”

Tiie fact that the doctor-owned 
companies in California “have returned 
millions and millions of dollars in divi­
dends to policyholders” demonstrates 
their strength and success, Joseph 
Sabella, M.D., CEO and chairman of 
The Doctors’ Company, says. “We meet 
our obligations. The underpinnings of
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carrier? are alreadyjdiscussing strate- 
gies to preserve MICRA.

Both independently and through 
lobbyists, the doctor-owned insurance 
companies are making sure state legis­
lators understand MICRA’s benefits.'

The California Association of 
Professional Liability Insurers (CAPLI), 
a political action committee set up by. 
The Doctors’ Company, MIEG, SCPIE, 
and NORCAL in 1987, plans to operate 
very closely with CMA, “adhering to 
the letter of that agreement, as well as 
the spirit of it,” until its, 1992.expiration,
r * A t ) T  t» ~  n .—

Legislative leaders gave CAPLI “a 
firm commitment” that no action will be 
taken on MICRA this year, Judge 
Cologne says. “Assembly Speaker 7' 
Willie Brown (F'-San Francisco) and . 
Chairman of the Senate Judiciary 
Committee Bill Lockyer (D-Hayward) 
have both indicated that they will help 
us observe'the agreement,” he says.
‘T o the extent that they’re able to, we 
have their wholehearted support"

p i c t u r e  o f  l i f e  w i t h o u t  M I C R A

Donald Zuk, CEO and president of 
Southern California Physicians 
Insurance Exchange (SCPIE), cited two 
other indicators that prove MICRA’s 
effectiveness: The diminishing fre­
quency of malpractice claims and the 
actual decrease in professional liability 
rates over the past couple of years.

“MICRA has had a tremendous 
impact in California," Mr. Zuk says. 
“The proof is so overwhelmingly obvi­
ous that it’s hard to imagine anyone—

"NORCAL has aggressively pro­
moted MICRA in its day-to-day claims 
operations,” Dr. Collier adds. ‘Tools

other than someone with a vested 
interest, basically the plaintiffs’ attor­
ney who’s out to make a buck—could 
deny that MICRA has been a terrific 
help in controlling frivolous and unwar­
ranted litigation."

Any modification to MICRA “will 
adversely impact the delivery of medi­
cal care in California," NORCAL’s 
Chairman Duane Collier, M.D., says. 
“Medical malpractice insurance will be 
less available and premiums will be 
slcy high.

that are not used gel rusty. We want 
our lawyers to understand MICRA and 
to use it effectively to protect our 
insureds.”

Cooperative of American 
Physicians/Mutual Protection Trust 
(CAP/MPT), an interindemnity arrange­
ment that provides professional liability 
protection, has also come to depend on 
MICRA for the way it does business. 
“Without MICRA our organization 
would not have been able to reduce its 
open lawsuits through arbitration for 
five straight years, nor would we have 
been able to give refunds to our mem­
bership for four straight years,” Carl 
Blomquist, CEO of CAP/MPT, says.

Although the agreement between 
organized medicine and the trial 
lawyers to keep MICRA intact runs 
through Dec. 31,1992, the state’s 
doctor-owned professional liability
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Judge Cologne says the legisla­
tors have respect for the agreement 
between the medical and legal profes­
sions and their attempt to honor it 
"They’re not going do anything lo vio­
late the understanding the two profes­
sions have with each other as long as 
that agreement is in place,” he says.

CAP/MPT is working with the 
Association of California Tort Reform, a 
group that includes utility companies, 
manufacturers, a railroad company, and 
some health-related associations. Mr. 
Blomquist of CAP/M IT  says the group 
“is looking for the extension of MICRA 
on a broad base.” He expects the orga­
nization will be. particukirly persuasive 
with the legislators, because its varied 
membership illustrates the fact that 
professions other than medicine arc 
interested in upholding MICRA.

The carriers agree that MICRA’s 
wholesale destruction is unlikely; 
however, they are concerned that the 
trial lawyers will "chip away” at the 
reforms, primarily by attempting to 
increase the $250,000 limit on pain 
and s iffering awards.

Althougli the limit pertains only 
to court settlements, increasing the 
cap would have "an umbrella effect 
over all the cases, the 97 or 98 percent 
of cases that settle short of trial," Dr. 
Sabella of The Doctors’ Company 
says. “If the cap is raised for the pur­
poses of trial, it will have a negative 
effect on our ability to negotiate 
claims closures at reasonable 
prices.”—;Joan Hess

C M A , C A I 1 I I S  F o r m  M IC R A  

M o n i t o r i n g  C o m m i t t e e

'Die California Medical Associalion-California Association of Hospitals and 
Health Systems AC Committee was formed in 1988 to ensure that amicus curiae 
briefs are filed in important cases affecting the Medical Injury Compensation 
Reform Act (MICRA). Especially since MICRA’s constitutionality was decided, 
the courts increasingly have been faced with questions concerning its implemen­
tation. “It is crucial that the courts asked to interpret MICRA have a complete 
understanding of their decision’s implications,” Catherine Hanson, CMA’s legal 
counsel, says.

In addition to CMA, the California Association of Hospitals and Health 
Systems and the California Dental Association (on whose behalf the briefs are 
filed), the current program participants include most of the major medical, den­
tal, and hospital professional liability insurance carriers in California and several 
prominent self-insureu HMOs, hospitals, and medical groups.

'Ihe committee's activities have been extremely successful. At the commit­
tee's request, a number of cases with adverse implications for MICRA have been

provisions are repeatedly cited as a 
national standard for torl-reform.
They include:
• A $ 2 5 0 ,0 0 0  limit on recovery 
for noneconom ic losses, delined as 
“pain, suffering, inconvenience, physi­
cal impairment, disfigurement, and 
other nonpecuniary damages." There 
is no limit on recoveries for economic 
or “out-of-pocket" losses. 1 Jespite stri­
dent objections, the Legislature's deci­
sion that this is a fair limit stands up to 
scrutiny. Blockbuster awards for seri­
ous economic losses are not precluded 
and, indeed, are increasing. There is 
increasing sentiment lhat pain and suf­
fering awards, because they are so spec­
ulative in nature and can be so large, 
are out of place in a system lhat must 
compensate I'm injury. Finally, by bring­
ing awards for pain and suffering under 
control, this cap made insurance avail­
able to physicians, and thus to patients 
who might otherwise find no resource 
to pay settlements or awards.
• Periodic paym ent of future dam ­
ages of m ore than $ 5 0 ,0 0 0  at tile 
request of either parly achieves two 
goals:
-  If the patient should die, so lhat the 

need for future medical treatment, 
other future expense, or future pain 
and suffering never occur, the 
money is not "earned"—least of all 
by heirs who would otherwise 
receive it. The elimination of such 
windfalls leaves such money avail­
able for other claims.

-  More importantly, limiting payment 
of future damages to the plaintiff's 
lifetime makes it possible to apply 
actuarial principles and lo fund 
awards by purchasing annuities that 
provide periodic payments at much 
lower cost than lump-sum payments 
to successful plaintiffs. An impor­
tant benefit is that annuity pay­
ments offer the plaintiff security 
that does not exist when large sums 
of money art1 given to individuals 
unprepared to manage those funds 
safely.

• Contingency fee limits are particu­
larly resented by plaintiffs' lawyers. 'Ihe 
original limits were increased as of Jan.
1. 1988, as part of CMA’s "truce" with 
the trial lawyers. Current limits are 40 
percent of the first $50,000, 33-K percent 
of the next $50,000,25 percent of the 
next $500,000, and 15 percent of any 
amount more than $500,000. The same 
limits apply lo settlements and judg­
ments after trial. Before MICRA’s pas­
sage, 40 percent contingency fee 
agreements were common, and even 50 
percent agreements existed.
• Collatoral-source paym ents, such 
as payment of medical expenses 
under health insurance o r W orkers’ 
Compensation, can now be 
described to juries. Previously, 
defense counsel could not tell juries that 
losses claimed by the plaintiff had actu­
ally been reimbursed by others. 'Ihis 
provision avoids double recoveries; 
another MICRA provision prohibiting
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decertified (that is, wiped off the law books), including:
• Jordan v. lj» ig  Beach Community Hospital, which had 

ruled that the $250,000 cap applies per plaintiff rather 
than per action.

• Orellana v. Mejia, which had ruled that post-judgment 
interest accrues until periodic payments come due, there­
by vitiating the purpose of the periodic payments statute.

I h e  committee has also been successful in having cases 
with helpful language certified for publication, for example:
• Gorman v. tejiwich, which properly interpreted the peri­

odic payments statute.
•  Weinholz v. Kaiser Foundation Hospitals, which ruled that 

the new higher eontingency-fee limits do not apply to fee 
agreements entered into before Jan, 1,1990.

Finally, the committee has been successful in getting 
courts to adopt arguments contained in its AC briefs. For 
example, Woods v. Young (holding that the notice of intent 
to sue statute only tolls statute of limitations for 90 days 
from the date the notice is sent, and then only if it is sent 
in the last 90 days of the statute) in large part tracks the

argument made in the committee’s AC brief.
One of the committee's goals is to identify MICRA 

cases before they reach the appellate court level so that the 
committee can help physicians and oilier defendant health 
care providers address the legal issues that will be present­
ed to the court.

Individuals who are involved in such cases may request 
the committee’s assistance by sending a letter identifying 
the issue, or issues, lhat they believe the AC Committee 
should address, indicating the approximate time frame with­
in which an AC brief would have to be filed, and enclosing 
copies of die relevant pleadings. The letter should be 
addressed to: Gregory M. Abrams, California Medical 
Association, RO. Box 7690, San Francisco 94120-7690.

For further information about the Medical Injury 
Compensation Reform Act, CMA has published a definitive 
MICRA manual. Revised annually, the MICRA 
Implementation M anual contains a detailed summary of the 
MICRA statutes and court rulings, further interpreting this 
historic tort reform legislation. Information: 415/882-5175.

subrogation lien claims by collateral 
source payers protects the patient.
» O ther MICRA provisions redeline 
the statute of limitations in an effort to 
close loopholes that the courts have 
created over the years and to require 
the prompt assertion of claims. MICRA 
also requires 90 days notice to physi­
cians or other providers, prior to filing 
malpractice suits. Although useful, the 
State Bar’s refusal lo punish offenders 
has significantly emasculated Ihe 
statute. Finally, MICRA recognizes and 
implements arbitration agreements that 
the parties willingly adopt.

A much-embattled law
Once MICRA became law, it was the 
subject of great uncertainty for the next 
decade. Once passed, il should have 
been the law of the land. However, the 
plaintiff's bar, represented by the 
California Trial Lawyers Association, 
began a continuous barrage, contend­
ing that MICRA was unconstitutional. 
Many plaintiffs’ lawyers ignored such 
MICRA provisions as limits on contin­
gency fees. Worse, many trial judges 
refused to recognize MICRA.
Physicians and their liability carriers 
lived with the constant fear lhat appel­
late rulings would invalidate MICRA. 
These concerns were aggravated by 
Governor Brown's appointment of Rose 
Bird as Chief Justice of the California 
Supreme Court, because she had previ­
ously advised the Governor lo veto the 
legislation.

Il took nearly 10 years lo find out 
what the California Supreme Courl 
would do with MICRA. The Supreme 
Court’s first decision came in 1981 in 
American Bank and Trust Co, r. 
Community Hospital o f I m s  Gatos- 
Saratoga (1981) 26Cal.2d 259. That 
decision, upholding MICRA’s constitu­
tionality, came only after a s.ormy 
course. The original plaintiff, a patient 
burned in the shower, received a verdict 
of more than $198,000. The trial judge, 
nol impressed with MICRA, refused lo 
order periodic payment of the damages. 
Eight months later, the plaintiff died, 
and her heirs thus received the windfall, 
which MICRA's periodic-payment provi­
sion was intended to avoid. Nonethe­
less, when the hospital appealed, the 
Court of Appeal ruled AB 1XX unconsti­
tutional. The opinion was written by 
Justice Miller, who had opposed MICRA 
as Chairman of the Assembly Judiciary 
Committee when AB 1XX was before 
the Legislature.

In March 1982, an initial Supreme 
Court decision held that MICRA’s peri­
odic-payment provision was unconstitu­
tional, at least where hospitals were 
concerned. The opinion was criticized 
immediately and was withdrawn by the 
Supreme Courl, which then granted a 
rehearing. 'Hie Court's eventual 4-2 
decision upholding MICRA was 
authored by Justice Kaus, with Chief 
Justice Bird writing a dissenting opinion.

The Court examined and dis­
missed each constitutional objection lo

periodic payments. The majority, once 
il found lhat MICRA is rationally related 
lo a legitimate state interest, refused to 
second guess the Legislature. The 
Court upheld Ihe State’ authority lo 
enact MICRA because the legislature 

... was responding to an insur­
ance 'crisis' that had arisen in a 
particular area. The problem, 
which was the immediate impetus 
lo Ihe enactment of MICRA. arose 
when the insurance companies 
which issued virtually all of the 
medical malpractice insurance 
policies in California determined 
that the costs of affording such 
coverage were so high that they 
would no longer continue to pro­
vide such coverage as they had in 
Ihe past. Some of the insurers 
withdrew from the medical mal­
practice field entirely, while oth­
ers raised the premiums which 
they charged to doctors and hos­
pitals to what were frequently 
referred to as "skyrocketing’’ 
rates. As a consequence, many 
doctors decided either to slop pro­
viding medical care with respect 
lo certain high risk procedures or 
treatment, to terminate their prac­
tice in this slate altogether, or to 
“go bare”, i.e.. to practice without 
malpractice insurance. The result 
was that in parts of the stale 
medical care was not fully avail­
able, and patients who were treat­
ed by uninsured doctors faced the
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prospect of obtaining only unen­
forceable judgments if they 
should suffer serious injury as a 
result of malpractice.

'Hie American Hank & Trust Co. 
decision broke the almost 10-year log­
jam, although there was still uncertainty 
about the constitutionality of the 
$250,000 limit and other MICRA provi­
sions not specifically before the court in 
American Bank & Trust In February 
1985, the California Supreme Court 
upheld the limit on contingency fees in 
Ron v. Ijodi Medical Group (1985) 37 
Cal.3d 920. This case was of particular 
interest to CMA. CMA and other amici 
curiae who joined with CMA provided 
the only opposition. There was no sepa­
rate representation for the minor child 
in this “bad baby" case, whose lawyer 
complained that the $93,795 awarded 
him under MICRA—for a policy limits 
settlement of approximately $500,000 
after service of a single set of interroga­
tories and without a single deposition— 
was inadequate compensation.

Despite feverish support for the 
plaintiff from other members of the con­
tingency bar and retention of constitu­
tional law professor Laurence Tribe in a 
last-ditch appeal lo the U.S. Supreme 
Courl, the limits were upheld. Contrary 
to the arguments of the plaintiff's bar 
against the contingency-fce limit, capa­
ble representation remains available lo 
plaintiffs, and malpractice suits continue 
to be filed.

Finally, a few weeks after the Roa

decision, the California Supreme Courl 
upheld the $250,000 limit in Fein v. 
Permanente Medical Group, (1985) 38 
Cal.3d 137. Settling the last important 
issues of constitutionality, the court also 
upheld MICRA's “collateral source" pro­
vision as a protection against "double 
recoveries."

\ l lC H  Vs l a r - r e a d i i n g :  im p a c t
MICRA has brought unparalleled stabil­
ity to the professional liability insurance 
market in California. Premiums are 
significant, but insurance is affordable. 
Physicians can choose among several 
strong and solvent carriers. There has 
been very little change in California 
premiums during the past decade. 
Generally, premiums range from $4,000 
to $50,000 annually for$l million to $3 
million coverage. MICRA is the reason.

In contrast, Florida has no effec­
tive tort reform. In 1983, in the 
metropolitan areas of Dade and 
Broward counties, premiums ranged 
from approximately $4,300 lo approxi­
mately $38,000. Premiums doubled in 
those counties every two years and 
reached $19,400 lo $192,000 by mid- 
1987. The rate for obstetrics was 
$165,320. General surgeons paid more 
than $96,000. liven in rural Florida, the 
rate for general surgeons was over 
$50,000 by 1987, more than twice the 
California premium. In New York, sur­
geons paid almost $59,000 in 1987, and 
in Michigan, the rate for general sur­
geons was approximately $81,000.

There has been some recent reduc­
tion in premiums elsewhere, assisted by 
a soft insurance market and political 
compromises in highly regulated juris­
dictions. In metropolitan Florida, one 
company has reduced rates to "only” 
$13,498 "for family practice, $96,023 for 
obstetrics, and $139,020 for neuro­
surgery.

MICRA is a national model for 
effective tort reform, cited frequently by 
researchers in the field. Proposed feder­
al legislation, both as described by 
President George Bush and as contained 
in the Hatch bill (SB 489), is based on 
MICRA’s provisions. For the most part, 
other states have seen limited tort 
reform. California is the only major juris­
diction where significant tort reforms are 
the basis for stable, affordable insurance 
programs, underwritten by companies 
unlikely to flee the field if the pendulum 
swings again. Maintaining MICRA is the 
best protection for the future. Cl’

Mr. Willett, who is a partner in the San 
Francisco law firm  o f Ilassard, 
Bonnington, Rogers and Huber, is 
CMA's outside legal counsel. He was 
involved in MICRA's development.
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P r e f a c e

W e h a v e  r e c e n t ] y  c e l e b r a t e d  t h e  B i c e n t e n n i a l  o f  t h e  B i l l  o f  R i g h t s  

o f  t h e  A m e r i c a n  C o n s t i t u t i o n .  T h a t  C o n s t i t u t i o n  a n d  t h o s e  o f  t h e  
S t a t e s ,  i n c l u d i n g  A l a s k a ,  d e c l a r e  a s  f u n d a m e n t a l ,  t h e  r i g h t  t o  j u r y  

t r i a l  a n d  e q u a l  a c c e s s  t o  c i v i l  j u s t i c e  f o r  a l l .

A n d  y e t  t o d a y  o u r  c i v i l  j u s t i c e  s y s t e m  a n d  t h e  r i g h t s  o f  i n j u r e d  

v i c t i m s  a n d  c o n s u m e r s  a r e  u n d e r  a t t a c k .  P o l i t i c i a n s  i n  s e a r c h  o f  

s o l u t i o n s  t o  s u c h  c o m p l e x  m a t t e r s  a s  r u n a w a y  m e d i c a l  c o s t s ,  t h e  

b u d g e t  d e f i c i t  a n d  A m e r i c a ' s  c o m p e t i t i v e n e s s  i n  t h e  m a r k e t ,  
o f t e n t i m e s  s k e w  s t a t i s t i c s  t o  p e r p e t u a t e  u n f o u n d e d  m y t h s  a n d  

m i s c o n c e p t i o n s  a b o u t  o u r  l e g a l  s y s t e m  i n  a n  a t t e m p t  t o  p i n  t h e  

p r o b l e m  o n  l a w y e r s  a n d  t h e  i n j u r e d  v i c t i m s  t h e y  r e p r e s e n t .  T h e  
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t h e i r  c o r p o r a t e  c o l l e a g u e s  h a v e  b o r n e  f r u i t  i n  b i a s e d  j u d g e s ,  

a l i e n a t e d  j u r i e s ,  r e g r e s s i v e  s t a t e  a n d  f e d e r a l  l e g i s l a t i v e  e f f o r t s ,  

a n d  a  s o c i a l  e n v i r o n m e n t  p e r m e a t e d  b y  a n  u n c a r i n g  a t t i t u d e  t o w a r d  

t h e  r i g h t s  o f  t h e  i n j u r e d  v i c t i m s .

F o r  m o r e  t h a n  a  d e c a d e ,  t h e  l e g i s l a t i v e  d e b a t e  o v e r  t h e  " l i a b i l i t y  

i n s u r a n c e  c r i s i s "  h a s  a s s u m e d  t h a t  a  c r i s i s  e x i s t e d  a n d  f o c u s e d  o n  

r e s t r i c t i o n  o f  t h e  r i g h t s  o f  v i c t i m s  o f  n e g l i g e n c e  t o  r e c o v e r  f a i r  

c o m p e n s a t i o n  t o  r e s o l v e  t h a t  c r i s i s .  D e s p i t e  a n y  h a r d  d a t a  t o  

s u p p o r t  t h e i r  c l a i m s ,  r e p r e s e n t a t i v e s  o f  t h e  i n s u r a n c e  i n d u s t r y  

h a v e  a s s e r t e d  t h a t  r e s t r i c t i o n  o f  v i c t i m s '  t o r t  r i g h t s  w i l l  r e s u l t  
i n  l o w e r  l i a b i l i t y  i n s u r a n c e  r a t e s .  I n  r e s p o n s e  t o  t h e s e  

a s s e r t i o n s ,  t h e  A l a s k a  L e g i s l a t u r e  h a s  a d o p t e d  s o m e  o f  t h e  m o s t  

s e v e r e  r e s t r i c t i o n s  o f  t h o s e  r i g h t s  o f  a n y  s t a t e  i n  t h e  c o u n t r y .

I n  1 9 8 9 ,  t h e n  S p e a k e r  o f  t h e  H o u s e ,  S a m  C o t t o n ,  a t  t h e  r e q u e s t  o f  

s e v e r a l  f e l l o w  r e p r e s e n t a t i v e s ,  f o r m e d  t h e  A l a s k a  L i a b i l i t y  

I n s u r a n c e  T a s k  F o r c e .  T h e  t a s k  f o r c e  w a s  c o m p r i s e d  o f  l e g i s l a t o r s  

a n d  m e m b e r s  o f  m e d i c a l ,  i n s u r a n c e ,  c o n s u m e r  a n d  l e g a l  o r g a n i z a t i o n s  

f a m i l i a r  w i t h  l i a b i l i t y  i n s u r a n c e  i s s u e s .  T h e  m o s t  s i g n i f i c a n t  

f i n d i n g  f r o m  t h e  d a t a  c o l l e c t e d  b y  t h e  t a s k  f o r c e  w a s  t h a t ,  w i t h  

s o m e  e x c e p t i o n s ,  t h e r e  i s  n o  l i a b i l i t y  i n s u r a n c e  c r i s i s  i n  A l a s k a .

A l t h o u g h  t h e r e  w e r e  m i n o r  d i f f e r e n c e s  i n  t h e  c o n c l u s i o n s  r e a c h e d  i n  

t h e  v a r i o u s  s t u d i e s  c o l l e c t e d  b y  t h e  L i a b i l i t y  I n s u r a n c e  T a s k  

F o r c e ,  t h e  g e n e r a l  c o n s e n s u s  w a s  t h a t ,  a t  b e s t ,  r e s t r i c t i o n s  o n  t h e  

r i g h t s  o f  v i c t i m s  t o  r e c e i v e  f a i r  c o m p e n s a t i o n  t h r o u g h  t h e  t o r t  

s y s t e m  h a v e  h a d  o n l y  a  " m o d e s t " ,  i f  a n y ,  i m p a c t  o n  l i a b i l i t y  

i n s u r a n c e  r a t e s .  M o r e  i m p o r t a n t l y ,  t h e  c o n s e n s u s  a m o n g  t h e  

s c h o l a r s  w a s  t h a t  s t n t e  l e g i s l a t u r e s  s h o u l d  d i r e c t  t h e i r  a t t e n t i o n  

a w a y  f r o m  t h e  t o r t  s y s t e m  a n d  t o w a r d s  a l t e r n a t i v e  s o l u t i o n s  t o  

r e s o l v i n g  a n y  e x i s t i n g  l i a b i l i t y  i n s u r a n c e  p r o b l e m s .

W h a t  t h e s e  s t u d i e s  d i d  n o t  a d d r e s s  i s  t h e  e x t e n t  t o  w h i c h  t h e  

p u b l i c  i s  f o r c e d  t o  f i n a n c i a l l y  s u p p o r t  t h o s e  t o r t  v i c t i m s  w h o  h a v e  

b e e n  d i s e n f r a n c h i s e d  f r o m  t h e  l e g a l  s y s t e m  b e c a u s e  o f  e x i s t i n g  

r e s t r i c t i o n s  o n  t o r t  r e c o v e r y  a n d  t h e  e x t e n t  t o  w h i c h  t h i s  g a p  

w o u l d  w i d e n  i f  f u r t h e r  r e s t r i c t i o n s  o n  t o r t  v i c t i m s '  r i g h t s  w e r e  

e n a c t e d .



A C C E S S  T O  J U S T I C E

R I G H T  O F  T R I A L  B Y  J U R Y  —  T H E  F O U N D A T I O N  O F  O U R  S O C I E T Y  

A  f u n d a m e n t a l  g u a r a n t e e  i n  t h e  A l a s k a  S t a t e  C o n s t i t u t i o n .

• A  G u a r a n t e e d  R i g h t :  A r t i c l e  I ,  S e c t i o n  1 6  h o l d s  t h a t

i n  c i v i l  c a s e s  w h e r e  t h e  a m o u n t  i n  c o n t r o v e r s y  e x c e e d s  

$ 2 5 0 ,  t h e  r i g h t  o f  t r i a l  b y  j u r y  i s  p r e s e r v e d .

T h e  j u r y ,  a s  c o n s c i e n c e  o f  t h e  c o m m u n i t y ,  p r o m o t e s  s a f e t y  a n d  

e q u i t y .

• J u r i e s  P r o m o t e  S a f e t y :  O v e r  5  m i l l i o n  A m e r i c a n s  s e r v e
o n  j u r i e s  e a c h  y e a r .  A s  t h e  c o n s c i e n c e  o f  t h e  c o m m u n i t y ,  

t h e i r  d e c i s i o n s  d e t e r m i n e  g u i l t  o r  i n n o c e n c e ,  s a f e t y  a n d  

s e c u r i t y ,  l i f e  a n d  d e a t h .  C o u n t l e s s  i m p r o v e m e n t s  a i m e d  

a t  p r e v e n t i n g  i n j u r i e s  a n d  s a v i n g  l i v e s  m i g h t  n e v e r  h a v e  

o c c u r r e d  w i t h o u t  t r i a l  b y  j u r y  a n d  i t s  t i m e - t e s t e d  

a b i l i t y  t o  b r i n g  a b o u t  c h a n g e s  f o r  t h e  b e t t e r .

• A  T r i u m p h  o f  A m e r i c a n  D e m o c r a c y :  A c c o r d i n g  t o  t h e  

c o n s u m e r  g r o u p ,  P u b l i c  C i t i z e n ,  " T h e  r i g h t  t o  c o l l e c t  

d a m a g e s  t h r o u g h  t h e  c i v i l  j u s t i c e  s y s t e m  i s  o n e  o f  t h e  

g r e a t  t r i u m p h s  o f  A m e r i c a n  d e m o c r a c y .  I t  a l l o w s  a n y o n e ,  

n o  m a t t e r  h o w  p o o r ,  t o  c h a l l e n g e  t h e  l a r g e s t  c o r p o r a t i o n  

o r  g o v e r n m e n t  a g e n c y  a n d  r e c l a i m  c o m p e n s a t i o n  f o r  
w r o n g f u l  i n j u r i e s .  I t  f o r c e s  w r o n g d o e r s  t o  c h a n g e  t h e i r  

p r o d u c t s  a n d  p r a c t i c e s  t o  p r e v e n t  f u r t h e r  i n j u r i e s  a n d  

a v o i d  f u r t h e r  l i a b i l i t y . " 1

C r i t i c s  o f  t h e  j u r y  s y s t e m  a r e  t h e  m o s t  l i k e l y  t o  r e q u e s t  a  j u r y  

t r i a l .

• T h e  U l t i m a t e  I r o n y :  T h e  l o u d e s t  c r i t i c s  o f  t h e  j u r y  

s y s t e m  a r e  i n s u r a n c e  c o m p a n i e s  a n d  t h e  d e f e n d a n t s  t h e y  

r e p r e s e n t  i n  p e r s o n a l  i n j u r y  l i t i g a t i o n  —  c o r p o r a t i o n s ,  

l o c a l  g o v e r n m e n t ,  a n d  d o c t o r s .  I r o n i c a l l y ,  t h e  p a r t y  

m o s t  l i k e l y  t o  r e q u e s t  a  j u r y  t r i a l  i n  p e r s o n a l  i n j u r y  

l i t i g a t i o n  i s  t h e  d e f e n d a n t .  I n  f a c t ,  i n s u r e r s  a l m o s t  

a l w a y s  d e m a n d  a  j u r y  t r i a l .

T O R T  R E S T R I C T I O N S  DO N O T  R E D U C E  I N S U R A N C E  R A T E S

E v i d e n c e  i n d i c a t e s  t h a t  t o r t  r e s t r i c t i o n s  h a v e  n o  s i g n i f i c a n t  

i m p a c t  o n  i n s u r a n c e  p r e m i u m s  o r  a v a i l a b i l i t y .

• I n s u r a n c e  S e r v i c e s  O f f i c e  ( I S O )  S a y s  " N O  R E D U C T I O N " : A  1 9 8 7  

I S O  s t u d y  d e t e r m i n e d  t h a t  t o r t  " r e f o r m s "  e n a c t e d  i n  1 9 8 6  w o u l d  

h a v e  l i t t l e  o r  n o  i m p a c t  f o r  t h e  m a j o r i t y  o f  l i a b i l i t y  c l a i m s  

f i l e d  w i t h  i n s u r e r s . 2 I n  O c t o b e r  1 9 8 6 ,  I S O  d e t e r m i n e d  t h a t



i t s  r a t e s  w o u l d  n o t  r e f l e c t  r e c e n t  s t a t e  t o r t  r e s t r i c t i o n s  
b e c a u s e  I S O  w a s  u n a b l e  t o  d e t e r m i n e  a n y  c o s t  e f f e c t  o f  t h e  

t o r t  l a v ;  c h a n g e s . 3

• I n s u r e r s  S a y  " N O  R E D U C T I O N " :  I n s u r e r s  r e q u i r e d  t o  p r o v i d e
W a s h i n g t o n  S t a t e  I n s u r a n c e  C o m m i s s i o n e r  R i c h a r d  M a r q u a r d t  w i t h  

e v a l u a t i o n s  o f  t h e  e f f e c t s  o f  t o r t  r e f o r m s  o n  p r o p o s e d  r a t e  

f i l i n g s  i n d i c a t e d  t h a t  t h e r e  w a s  n o  w a y  t o  m a k e  s u c h  a  

d e t e r m i n a t i o n ,  a n d  t h a t  t h e  1 9 8 6  l a w  w o u l d  h a v e  a  m i n i m a l  

e f f e c t  o n  r a t e s .  R e s p o n s e s  f r o m  i n s u r e r s  i n  o t h e r  s t a t e s  

i n d i c a t e  t h a t  t o r t  r e s t r i c t i o n s  d o  n o t  r e s o l v e  i n s u r a n c e  

p r i c e  f l u c t u a t i o n ,  r e d u c e  r a t e s  o r  i n c r e a s e  a v a i l a b i l i t y /

• W a s h i n g t o n  S t a t e  I n s u r a n c e  C o m m i s s i o n e r  S a y s  " N O  R E D U C T I O N 11: 

I n  1 9 8 7 ,  C o m m i s s i o n e r  M a r q u a r d t  t o l d  a  U . S .  H o u s e  c o m m i t t e e ,  

" I t  i s  d i f f i c u l t ,  i f  n o t  i m p o s j i b l e ,  t o  p i n  a  p r i c e  t a g  o n  

t o r t  r e f o r m  o r  t o  e v e n  a s s e s s  a c c u r a t e l y  i t s  e f f e c t  o n  

i n s u r a n c e  a v a i l a b i l i t y  a n d  a f f o r d a b i l i t y .  B a s e d  o n  o u r  
r e s e a r c h ,  b y  t h e  m i d d l e  o f  1 9 8 6 ,  g e n e r a l  l i a b i l i t y  r a t e s  h a d  

b e g u n  t o  s t a b i l i z e  t h r o u g h o u t  t h e  U n i t e d  S t a t e s  —  n o t  j u s t  i n  

t h e  s t a t e s  t h a t  h a d  a d o p t e d  t o r t  r e f o r m . 5

• 1 9 9 1  W a s h i n g t o n  I n s u r a n c e  C o m m i s s i o n e r  R e p o r t  S a y s  " N O  

R E D U C T I O N " :  A  1 9 9 1  r e p o r t  b y  M a r q u a r d t  t o  t h e  L e g i s l a t u r e  

n o t e s  t h a t  i n s u r a n c e  r a t e s  i n  r e c e n t  y e a r s  h a v e  s t a b i l i z e d  a n d  

c o v e r a g e  i s  m o r e  r e a d i l y  a v a i l a b l e ,  h o w e v e r ,  t o r t  c h a n g e s  

c a n n o t  b e  c r e d i t e d  a s  t h e  r e a s o n .  I n s u r e r s  s t i l l  f i n d  i t  

d i f f i c u l t  t o  q u a n t i f y  t h e  i m p a c t  t o r t  r e f o r m  o n  i n s u r a n c e  

r a t e s .  A  1 9 8 9  l a w  r e q u i r i n g  i n s u r e r s  t o  c o n s i d e r  i n v e s t m e n t  

i n c o m e  i n  s e t t i n g  r a t e s  w a s  p r o j e c t e d  t o  h a v e  a  m u c h  g r e a t e r  

i m p a c t  o n  i n s u r a n c e  r a t e s  t h a n  c h a n g e s  i n  t h e  t o r t  s y s t e m . 6
• B e s t ’ s  S a y s  " N O  R E D U C T I O N " :  A  1 9 8 9  B e s t 1 s  R e v i e v ;  a r t i c l e  o n  

a  p r e s e n t a t i o n  b y  D a v i d  B .  M a t h i s ,  C E O  o f  K e m p e r  R e i n s u r a n c e ,  

q u o t e d  M a t h i s  a s  s a y i n g ,  " T h e  o n l y  w a y  t o  a c h i e v e  s t a b i l i t y  i n  

t h e  m a r k e t  i s  t h r o u g h  a d e q u a t e  p r i c e  l e v e l s .  F i r s t  o f  a l l ,  

d e s p i t e  t h e  p u b l i c i t y  i t  h a s  r e c e i v e d ,  t o r t  r e f o r m  h a s  t u r n e d  

o u t  t o  b e  a  n o n - e v e n t  i n  t e r m s  o f  i t s  i m p a c t  o n  t h e  b i g  

p i c t u r e . " . 7

A  c a s e  h i s t o r y  —  m e d i c a l  n e g l i g e n c e  r e s t r i c t i o n s  h a v e  l i t t l e

i m p a c t  o n  r a t e s .

» 1 9 7 0  L i m i t a t i o n s  F a i l : A  s t u d y  o f  m e d i c a l  n e g l i g e n c e

l e g i s l a t i v e  l i m i t s  p a s s e d  i n  v a r i o u s  s t a t e s  f r o m  1 9 7 4  t o  1 9 7 8  

c o n c l u d e d  t h a t  t h e  c h a n g e s ,  e i t h e r  i n d i v i d u a l l y  o r  

c o l l e c t i v e l y ,  d i d  n o t  r e d u c e  o r  s t a b i l i z e  i n s u r a n c e  r a t e s . 8 

F o l l o w i n g  a d o p t i o n  o f  M I C R A  i n  1 9 7 5 ,  C a l i f o r n i a ' s  m e d i c a l  

l i a b i l i t y  i n s u r a n c e  p r e m i u m s  c o n t i n u e d  t o  r i s e  ( i n c r e a s e s  o f  

1 6 %  t o  3 3 7 %  b e t w e e n  1 9 8 0  a n d  1 9 8 6 . )  I n d i a n a ,  w h i c h  a d o p t e d  

t h e  m o s t  r e s t r i c t i v e  m e d i c a l  n e g l i g e n c e  l a w s  o f  a n y  s t a t e ,  h a d  

p r e m i u m  i n c r e a s e s  o f  5 3 %  t o  1 1 6 %  d u r i n g  t h e  e a r l y  1 9 8 0 s . 9

2



• T h e  C r i s i s  o f  1 9 8 5 - 1 9 8 6 : D e s p i t e  t h e  f a c t  t h a t  t o r t  

r e s t r i c t i o n s  h a d  l i t t l e  o r  n o  e f f e c t  o n  r e s o l v i n g  t h e  s o -  

c a l l e d  c r i s i s  o f  t h e  1 9 7 0 s ,  a  n u m b e r  o f  s t a t e s  p a s s e d  l a w s  

r e s t r i c t i n g  m e d i c a l  n e g l i g e n c e  a c t i o n s  d u r i n g  t h e  m i d - 1 9 8 0 s  
w h e n  l i a b i l i t y  p r e m i u m s  b e g a n  t o  s k y r o c k e t .

R a t e  R e d u c t i o n  N o t  D u e  t o  L i a b i l i t y  R e s t r i c t i o n s : 
N a t i o n w i d e ,  m e d i c a l  l i a b i l i t y  p r e m i u m s  b e g a n  d r o p p i n g  e a r l y  i n  

1 9 8 9  d u e  t o  a  r e d u c t i o n  i n  c l a i m  f i l i n g s  a n d  a  r e d u c e d  
i n c r e a s e  i n  t h e  c o s t s  t o  s e t t l e  c l a i m s . 10

T H E  L I T I G A T I O N  C R I S T S :  D E B U N K I N G  T H E  M Y T H S

P e r s o n a l  i n j u r y  c a s e s  r e p r e s e n t  a  s m a l l  p e r c e n t a g e  o f  t h e  c o u r t s '

w o r k l o a d .

• T h e  c o u r t s  a r e  o v e r b u r d e n e d  w i t h  o v e r  1 8  m i l l i o n  c i v i l  

l a w s u i t s  f i l e d  i n  s t a t e  c o u r t s  e a c h  y e a r :  T h i s  1 8

m i l l i o n  d o l l a r  f i g u r e  i n c l u d e s  m i l l i o n s  o f  r o u t i n e  c a s e s  

s u c h  a s  s m a l l  c l a i m s ,  t r a f f i c  a n d  o t h e r  o r d i n a n c e
v i o l a t i o n  c a s e s ,  d o m e s t i c  r e l a t i o n s ,  e s t a t e  a n d  c o n t r a c t  
m a t t e r s .  T h e  m o s t  r e c e n t  f i g u r e s  f r o m  t h e  N a t i o n a l  
C e n t e r  f o r  S t a t e  C o u r t s  s h o w  t h a t  t h e  n u m b e r  o f  t o r t  

c a s e s  f i l e d  i n  s t a t e  c o u r t s  w a s  l e s s  t h a n  h a l f  a  m i l l i o n ,  

o r  l e s s  t h a n  t h r e e  p e r c e n t  o f  a l l  s t a t e  f i l i n g s .

• F e d e r a l  C o u r t s :  S t u d i e s  o f  f e d e r a l  t o r t  f i l i n g s  s h o w

l a w s u i t s  a r e  o n  r h e  d e c l i n e .  O v e r  t h e  l a s t  t h i r t y  y e a r s ,  

t o r t  c a s e s  a s  a  p e r c e n t a g e  o f  f e d e r a l  c i v i l  c a s e s  d r o p p e d  

b y  n e a r l y  h a l f ,  f r o m  3 8 . 4  p e r c e n t  i n  1 9 6 0  t o  2 0 . 1  p e r c e n t  

i n  1 9 9 0 .  P r o d u c t  l i a b i l i t y  l i t i g a t i o n  i s  s h r i n k i n g  e v e n  

f a s t e r .  I t  h a s  b e e n  r e p o r t e d  t h a t  f e d e r a l  p r o d u c t

l i a b i l i t y  c a s e s ,  o t h e r  t h a n  t h o s e  i n v o l v i n g  a s b e s t o s ,  

h a v e  b e e n  s h r i n k i n g  s t e a d i l y  i n  r e c e n t  y e a r s ,  f a l l i n g  4 0  

p e r c e n t  b e t w e e n  1 9 8 5  a n d  1 9 9 0 .

I f  t h e r e  i s  a  " l i t i g a t i o n  e x p l o s i o n / "  i t  i s  b e i n g  d r i v e n  b y
b u s i n e s s e s  s u i n g  b u s i n e s s e s ,  n o t  b y  p e r s o n a l  i n j u r y  a c t i o n s .

• B u s i n e s s e s  S u i n g  B u s i n e s s e s :  A c c o r d i n g  t o  a  U n i v e r s i t y

o f  W i s c o n s i n  s t u d y ,  f e d e r a l  l i t i g a t i o n  b e t w e e n

c o r p o r a t i o n s  h a s  i n c r e a s e d  a s t r o n o m i c a l l y ,  g r o w i n g  m o r e  

t h a n  1 0 0 0 %  b e t w e e n  1 9 7 1  a n d  1 9 8 6 . 11

• S t a t e  C o u r t s : A c c o r d i n g  t o  t h e  N a t i o n a l  C e n t e r  f o r

S t a t e  C o u r t s ,  t o r t  f i l i n g s  a r e  n o t  i n c r e a s i n g  a t  a  f a s t e r  

r a t e  t h a n  o t h e r  m a j o r  c a t e g o r i e s  o f  c i v i l  f i l i n g s .  T h e  

m o s t  d r a m a t i c  i n c r e a s e s  i n  c i v i l  c a s e s  a r e  r e a l  p r o p e r t y  
a n d  c o n t r a c t  c a s e s ,  n o t  t o r t s . 12

• F e d e r a l  C o u r t s :  N a t i o n a l l y ,  b e t w e e n  1 9 7 9  a n d  1 9 8 7  

c o n t r a c t  c a s e s  f i l e d  i n  F e d e r a l  D i s t r i c t  C o u r t s  m o r e  t h a n
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t r i p l e d  a n d  p r o p e r t y  c a s e s  q u a d r u p l e d  —  f a r  e x c e e d i n g  

g r o w t h  i n  p e r s o n a l  i n j u r y  f i l i n g s . 13

M o s t  c a s e s  a r e  r e s o l v e d  p r i o r  t o  t r i a l .

• M o s t  C a s e s  A r e  S e t t l e d :  O n l y  5% o f  a l l  p e r s o n a l  i n j u r y  

c a s e s  f i l e d  d : i  s t a t e  c o u r t s  g o  t o  t r i a l .  C o m p l e x  
a c t i o n s ,  s u c h  a s  m e d i c a l  n e g l i g e n c e  c a s e s ,  a r e  m o r e  

l i k e l y  t o  g o  t o  t r i a l  t h a n  c a s e s  s u c h  a s  a u t o m o b i l e  
p e r s o n a l  i n j u r y  ( 1 1 %  o f  m e d i c a l  n e g l i g e n c e  c a s e s  f i l e d  

r e s u l t  i n  t r i a l s ) .  M o s t  c a s e s  a r e  s e t t l e d ,  w i t h d r a w n  o r  

d i s m i s s e d  p r i o r  t o  t r i a l .  6%  o f  a l l  p e r s o n a l  i n j u r y  

c a s e s  a r e  u n c o n t e s t e d  b y  t h e  d e f e n d a n t .

L A R G E  j u r . y  V E R D I C T S  A R E  UNCO M M ON

H u g e  j u r y  v e r d i c t s ,  s u c h  a s  m i l l i o n  d o l l a r  v e r d i c t s ,  a r e  t h e

e x c e p t i o n  r a t h e r  t h a n  t h e  r u l e .

• H u g e  V e r d i c t s  a r e  R a r e :  H u g e  p e r s o n a l  i n j u r y  p a y o u t s  a r e  a

r a r i t y .  T h e  l a r g e s t  s e t t l e m e n t s  a n d  v e r d i c t s  a r e  m a d e  t o  t h e  

m o s t  s e r i o u s l y  i n j u r e d  v i c t i m s . 15 I f  a n y t h i n g ,  j u r i e s  a r e -  

v e r y  c a u t i o u s  a n d  r e t i c e n t  t o  a d e q u a t e l y  c o m p e n s a t e  i n j u r e d  

p e r s o n s .  T h e  m u l t i - m i l l i o n  d o l l a r  a d v e r t i s i n g  c a m p a i g n s  o f  

t h e  i n s u r a n c e  i n d u s t r y  h a v e  u s e d  a n e c d o t a l  i n f o r m a t i o n  t o  m a k e  

t h e  p u b l i c  f e e l  g u i l t y  a b o u t  f a i r l y  c o m p e n s a t i n g  p e r s o n s  

n e g l i g e n t l y  i n j u r e d  b y  o t h e r s . 16

• M i l l i o n  D o l l a r  V e r d i c t s  a r e  i n c o m m o n : A c c o r d i n g  t o  B u s i n e s s  

W e e k . " O v e r  t h e  p a s t  1 4  y e a r  i n  o u r  n a t i o n  o f  2 4 0  m i l l i o n  

p e o p l e  t h e r e  h a s  b e e n  o n l y  1 , 6 4 2  a w a r d s  o f  $ 1  m i l l i o n  o r  m o r e .  

F u r t h e r m o r e ,  t w o - t h i r d s  o f  t h e  1 , 6 4 2  c a s e s  i n v o l v e d  v i c t i m s  

w h o  s u f f e r e d  e i t h e r  p e r m a n e n t  p a r a l y s i s ,  b r a i n  d a m a g e ,  

a m p u t a t i o n s  o r  d e a t h . "

• A l a s k a  P e r s o n a l  I n j u r y  V e r d i c t s  a r e  L o w e r  t h a n  

N a t i o n a l  V e r d i c t  A v e r a g e : A l a s k a  p e r s o n a l  i n j u r y  

v e r d i c t s  c u r r e n t l y  a v e r a g e  8 . 1 %  b e l o w  n a t i o n a l  v e r d i c t  

v a l u e s . 18

• T h e  M o s t  S e v e r e l y  I n j u r e d  P e r s o n s  R e c e i v e  t h e  H i g h e r  

V e r d i c t s ;  P r o d u c t  l i a b i l i t y  a n d  m e d i c a l  n e g l i g e n c e  v i c t i m s  

g e n e r a l l y  s u s t a i n  m o r e  s e v e r e  i n j u r i e s  a n d  a r e  m o r e  l i k e l y  t o  

r e c e i v e  a  l a r g e r  j u r y  v e r d i c t .  W h i l e  t h e  1 9 8 8  a v e r a g e  v e r d i c t  

f o r  p e r s o n a l  i n j u r y  l i t i g a t i o n  i n  U . S .  s t a t e  c o u r t s  w a s  

$ 8 9 , 6 2 2 ,  t h e  h i g h e s t  a v e r a g e  v e r d i c t  w a s  i n  t h e  a r e a  o f  

m e d i c a l  n e g l i g e n c e  ( $ 1 4  6 ,  8 3 1 )  . 19
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J u r y  v e r d i c t s  c a n  b e  r e d u c e d  —  t h e  a c t u a l  p a y o u t  t o  t h e  p l a i n t i f f  

m a y  b e  l e s s  t h a n  t h e  j u r y  v e r d i c t .

• V e r d i c t s  C a n  b e  R e d u c e d  o n  A p p e a l  o r  S e t t l e m e n t :  T h e  a c t u a l  

p a y o u t  t o  t h e  p l a i n t i f f  i s  r e d u c e d  a f t e r  t h e  t r i a l  v e r d i c t  i n  

a b o u t  2 0 %  o f  c a s e s .  T h e  l a r g e r  t h e  v e r d i c t ,  t h e  g r e a t e r  t h e  
l i k e l i h o o d  t h a t  t h e  v e r d i c t  w i l l  b e  r e d u c e d .  O f  t h e  c a s e s  

w h e r e  a  v e r d i c t  i s  r e d u c e d ,  t h e  a v e r a g e  a c t u a l  p a y o u t  i s  a b o u t  
h a l f  ( 5 3 % )  o f  t h e  o r i g i n a l  v e r d i c t  a m o u n t . 20

" H O R R O R  S T O R I E S ”  M A K E  B A D  P U B L I C  P O L I C Y

U s e  o f  o u t r a g e o u s  a n d  a t y p i c a l  e x a m p l e s  t o  c r e a t e  t h e  i m p r e s s i o n  o f  

a b u s e s  a n d / o r  w e a k n e s s e s  i n  t h e  c i v i l  j u s t i c e  s y s t e m  a r e  c o m m o n .  
C a s e s  c i t e d  b y  t o r t  c r i t i c s  a l l e g i n g  f r i v o l o u s  l a w s u i t s  a n d  

e x c e s s i v e  j u r y  v e r d i c t s  a r e  v e r y  o f t e n  m i s l e a d i n g  a n d  i n a c c u r a t e .

S o m e  e x a m p l e s  o f  " h o r r o r  s t o r i e s " :

• T h e  P u r e  F a b r i c a t i o n  —  T h e  L a w n  M o w e r  a n d  t h e  H e d g e  S t o r y : 

A  w i d e l y - c i r c u l a t e d  s t o r y  g i v e n  i n  t h e  m i d - ' 8 0 s  a s  a n  e x a m p l e  

o f  o u r  l i t i g i o u s  s o c i e t y  t o l d  o f  a  m a n  w h o  s u c c e s s f u l l y  s u e '  

a  l a w n  m o w e r  m a n u f a c t u r e r  f o r  i n j u r i e s  s u f f e r e d  w h i l e  u s i n ^  

o n e  o f  t h e i r  l a w n  m o w e r s  t o  t r i m  h i s  h e d g e .  I n  f a c t , t h i s  

c a s e  i s  f i c t i t i o u s .  I t  d o e s  n o t  e x i s t .  I t  w a s  a  f a b r i c a t i o n  

o f  t o r t  r e f o r m  p r o p o n e n t s .

• F a i l u r e  t o  D i s c l o s e  A l l  P e r t i n e n t  F a c t s  —  T h e  P h o n e  B o o t h  

N e a r  t h e  R o a d : I n  1 9 8 6 ,  P r e s i d e n t  R e a g a n  n o t e d  t h a t  i t  w a s

a b s u r d  f o r  a  C a l i f o r n i a  m a n  t o  r e c o v e r  d a m a g e s  f r o m  a  

t e l e p h o n e  c o m p a n y  b e c a u s e  h e  w a s  i n  o n e  o f  t h e i r  b o o t h s  w h e n  

i t  w a s  s t r u c k  b y  a  d r u n k  d r i v e r . 21 T h e  f a c t s  c o n v e n i e n t l y  

l e f t  u n s t a t e d  i n c l u d e d :  1 )  T h e  c o m p a n y  k n e w  t h e  b o o t h  w a s  t o o

c l o s e  t o  t h e  s t r e e t  b e c a u s e  i t  h a d  b e e n  h i t  b e f o r e ;  2 )  

c o m p l a i n t s  h a d  b e e n  f i l e d  w i t h  t h e  t e l e p h o n e  c o m p a n y  s t a t i n g  

t h a t  t h e  b o o t h  w a s  d i f f i c u l t  t o  e x i t  b e c a u s e  t h e  d o o r  j a m m e d ;  

3 )  t h e  t r i a l  c o u r t  h a d  g r a n t e d  a  l o w e r  c o u r t  s u m m a r y  j u d g m e n t  

t o  t h e  c o m p a n y ,  b u t  t h e  C a l i f o r n i a  S u p r e m e  C o u r t  r e m a n d e d  t h e  

c a s e  t o  t h e  l o w e r  c o u r t  b e c a u s e  t h e  r i s k  o f  i n j u r y  w a s  

f o r e s e e a b l e  b y  t h e  t e l e p h o n e  c o m p a n y ;  a n d  4 )  t h e  c a s e  w a s  
u l t i m a t e l y  s e t t l e d . 22

• N o t  A p p r o p r i a t e l y  P l a c i n g  B l a m e  -  B e w a r e  o f  H o r s e  

M a n u r e : I n  1 9 8 7 ,  a  C B S  " 6 0  M i n u t e s "  s e g m e n t  f o c u s e d  o n  

a  l a w s u i t  a g a i n s t  a  l a d d e r  m a n u f a c t u r e r  i n  w h i c h  t h e  

p l a i n t i f f  r e c o v e r e d  $ 3 0 0 , 0 0 0 .  A c c o r d i n g  t o  t h e  

m a n u f a c t u r e r ,  t h e  p l a i n t i f f  w a s  i n j u r e d  w h e n  t h e  

t e m p e r a t u r e  i n c r e a s e d  f r o m  2 0  t o  4  0  d e g r e e s  a n d  t h e  

l a d d e r  s l i p p e d  b e c a u s e  i t  h a d  b e e n  p l a c e d  i n  a  m a n u r e  

p i l e .  " W e  d i d n ' t  w a r n  h i m  a b o u t  t h e  v i s c o s i t y  o f  h o r s e  

m a n u r e , "  s a i d  t h e  m a n u f a c t u r e r .  T o  t h e i r  c r e d i t ,  " 6 0  

M i n u t e s "  r a n  a  f o l l o w - u p  s e g m e n t  i n  w h i c h  a  n u m b e r  o f



a l l e g e d  t o r t  h o r r o r  s t o r i e s  w e r e  r e b u k e d .  I n  r e ­
e x a m i n i n g  t h e  l a d d e r  s t o r y ,  r e p o r t e r  E d  B r a d l e y  n o t e d ,  
" S e v e r a l  j u r o r s . . . t o l d  u s  t h e  v i s c o s i t y  o f  h o r s e  m a n u r e  
h a d  n o t i i i n g  t o  d o  w i t h  t h e i r  v e r d i c t .  T h e y  s a i d  t h e y  

w e r e  p e r s u a d e d  b y  t h e  p l a i n t i f f ' s  c o n t e n t i o n  t h a t  t h e  

l a d d e r  w a s  d e f e c t i v e ,  a n d  t h a t ' s  w h y  h e  w a s  i n j u r e d . " 23

• T h e  T o r t  S y s t e m  W o r k s  —  T h e  P s y c h i c  a n d  t h e  C A T  S c a n :  

A  P h i l a d e l p h i a  j u r y  a w a r d e d  $ 1  m i l l i o n  t o  a  w o m a n  w h o  

c l a i m e d  s h e  l o s t  h e r  p s y c h i c  p o w e r s  a f t e r  u n d e r g o i n g  a  

C A T  s c a n .  I n  f a c t , t h e  w o m a n  h a d  w a r n e d  t h e  d o c t o r  o f  

p r e v i o u s l y  h a v i n g  h a d  a n  a d v e r s e  r e a c t i o n  t o  a  s i m i l a r  

p r o c e d u r e .  S h e  t h e n  s u f f e r e d  a n a p h y l a c t i c  s h o c k  w h e n  t h e  

p r o c e d u r e  w a s  p e r f o r m e d .  T h e  j u r y  t h a t  r e t u r n e d  a  
$ 9 8 8 , 0 0 0  v e r d i c t  h a d  b e e n  i n s t r u c t e d  t o  d i s r e g a r d  t h e  
w o m a n ' s  a l l e g e d  l o s s  o f  e a r n i n g s  b e c a u s e  s h e  w a s  n o  

l o n g e r  a b l e  t o  " r e a d  a u r a s . "  T h e  j u d g e  f o u n d  t h e  v e r d i c t  

e x c e s s i v e  a n d  o r d e r e d  a  n e w  t r i a l .  T h i s  c a s e  

d e m o n s t r a t e s  t h a t  t h e  s a f e g u a r d s  i n  t h e  p r o c e s s  w o r k . 24

T H E  C O S T S  O F  P E R S O N A L  I N J U R Y  

I N J U R E D  P E R S O N S  B E A R  T H E  B U R D E N  O F  P E R S O N A L  I N J U R Y  

T h e  i n j u r e d  p e r s o n  b e a r s  t h e  b r u n t  o f  t h e  c o s t  o f  i n j u r y .

• T h e  I n j u r e d  P e r s o n  P a y s  F i r s t :  W h e t h e r  o r  n o t  a n  

i n j u r e d  p e r s o n  i s  r e i m b u r s e d  f o r  a  p e r s o n a l  i n j u r y  f r o m  
a n o t h e r  s o u r c e ,  t h e  i n i t i a l  c o s t  o f  t h e  i n j u r y  i s  b o r n e  

b y  t h e  i n j u r e d  p e r s o n  a n d  h i s  o r  h e r  f a m i l y .  T h e  c o s t s  

o f  i n j u r y  i n c l u d e  m e d i c a l  b i l l s ,  l o s t  w a g e s  a n d  p r o p e r t y  

d a m a g e .  P e r s o n a l  i n j u r y  o f t e n  c a u s e s  a d d i t i o n a l  l o s s e s ,  

s u c h  a s  t h e  i n a b i l i t y  t o  p a y  b i l l s  ( t h e  h o u s e ,  t h e  c a r ) , 

i n c r e a s e d  d e b t  o b l i g a t i o n s  a n d  i n t e r e s t  p a y m e n t s ,  a n d  

i n c r e a s e d  s t r e s s  o n  f a m i l y  r e l a t i o n s h i p s .  T h e  b u r d e n  o f  

l o c a t i n g  r e i m b u r s e m e n t  f o r  m e d i c a l ,  w a g e  l o s s ,  a n d  o t h e r  

c o s t s  o f  i n j u r y  f a l l s  o n  t h e  i n j u r e d  p e r s o n .

• W h e n  D e f e n d a n t s  D o n ' t  P a y  a n d  V i c t i m s  C a n ' t .  T a x p a y e r s  

D o :  M o s t  p e r s o n a l  i n j u r y  c a s e s  i n v o l v e  s i g n i f i c a n t  

m e d i c a l  a n d  r e l a t e d  e x p e n s e s .  W h e n  t h e  v i c t i m  c a n ' t  p a y  

a n d  t h e  d e f e n d a n t s  a r e n ' t  r e q u i r e d  t o  f u l l y  c o m p e n s a t e  

f o r  i n j u r i e s ,  t h e  u n c o m p e n s a t e d  c o s t  o f  c a r e  i s  u s u a l l y  

b o r n e  b y  g o v e r n m e n t  a g e n c i e s  —  i n  o t h e r  w o r d s ,  b y  y o u  
a n d  m e  a s  t a x p a y e r s .

• 3 8 %  o f  E c o n o m i c  D a m a g e s  a r e  P a i d  O u t  o f  P o c k e t :  T h e  

t o t a l  a n n u a l  e c o n o m i c  l o s s  a s s o c i a t e d  w i t h  n o n f a t a l  

i n j u r i e s  i n  t h e  U . S .  i s  $ 1 7 5 . 9  b i l l i o n .  3 8 %  o f  t h i s  

t o t a l  e c o n o m i c  b u r d e n  i s  n o t  r e i m b u r s e d  b y  a n y  o u t s i d e  

s o u r c e  a n d  i s  p a i d  f o r  o u t - o f - p o c k e t  b y  t h o s e  w h o  a r e  

i n j u r e d .  6 4 %  o f  w a g e s  l o s t  d u e  t o  i n j u r y  a r e  n o t
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r e i m b u r s e d  a n d  a r e  b o r n e  e x c l u s i v e l y  b y  t h o s e  i n j u r e d . 25

P e r s o n a l  i n j u r y  l i a b i l i t y  c o m p e n s a t i o n  d o e s  n o t  p a y  f o r  t h e  a c t u a l
c o s t  o f  i n j u r i e s .

• O n l y  a  S m a l l  N u m b e r  o f  V i c t i m s  R e c e i v e  P e r s o n a l  I n j u r y  

L i a b i l i t y  C o m p e n s a t i o n ;  O n l y  1 0 %  o f  a l l  a c c i d e n t  v i c t i m s  

r e c e i v e  p e r s o n a l  i n j u r y  l i a b i l i t y  c o m p e n s a t i o n .  T h e  

p e r s o n a l  i n j u r y  s y s t e m  p l a y s  a  g r e a t e r  r o l e  i n  

c o m p e n s a t i n g  m o t o r  v e h i c l e  i n j u r y  v i c t i m s .  T h o s e  i n j u r e d  

i n  m o t o r  v e h i c l e s  a r e  m o r e  l i k e l y  t o  r e c e i v e  p e r s o n a l  

i n j u r y  l i a b i l i t y  c o m p e n s a t i o n  ( 3 1 % )  c o m p a r e d  t o  p e r s o n s  
i n j u r e d  i n  s o m e  o t h e r  m a n n e r . 26

C I V I L  J U S T I C E  S Y S T E M  P R O M O T E S  S A F E T Y  I N  A M E R I C A ' S  E C O N O M Y  

T O R T  LA W  I M P R O V E S  A M E R I C A N  P R O D U C T S

T h e  t o r t  s y s t e m  s a v e s  l i v e s ,  r e d u c e s  i n j u r i e s  a n d  p r o m o t e s  p u b l i c
s a f e t y .

» P r o d u c t  L i a b i l i t y  a n d  T o r t  L a w  P r o m o t e  S a f e t y :  T h e r e

a r e  h u g e  b e n e f i t s  o f  t h e  c u r r e n t  t o r t  s y s t e m .  B u s i n e s s e s  
d e v o t e  g r e a t e r  a t t e n t i o n  t o  s a f e t y .  T h e r e  i s  a  

h e i g h t e n e d  c o n s u m e r  p e r c e p t i o n  t h a t  p r o d u c t s  a r e  s a f e r  

a n d  o f  h i g h e r  q u a l i t y .  W o r k p l a c e  a n d  o t h e r  i n j u r i e s  h a v e  

b e e n  r e d u c e d  r e s u l t i n g  i n  t h o u s a n d s  o f  l i v e s  s a v e d  a n d  

m i l l i o n s  o f  i n j u r i e s  p r e v e n t e d .  T h e  e x i s t e n c e  o f  t h e s e  

v e r y  l a r g e  b e n e f i t s  s h o u l d  g i v e  p o l i c y m a k e r s  c a u s e  f o r  

c a r e f u l  r e f l e c t i o n  a s  t h e y  a r e  p r e s s e d  t o  w e a k e n  p r o d u c t  

l i a b i l i t y  a n d  t o r t  l a w  i n  g e n e r a l .  R e d u c i n g  t h e  c o s t s  o f  

t h e  s y s t e m  m a y  r e d u c e  t h e  b e n e f i t s  a n d  l e a v e  s o c i e t y  
w o r s e  o f f . 27

• T h e  T o r t  S y s t e m  C o n t r i b u t e s  t o  a  C o m p e t i t i v e  S o c i e t y :  

W i t h o u t  a  s t r o n g  t o r t  l a w ,  t h e  e t h i c a l  c o r p o r a t i o n  w o u l d  

h a v e  a  c o m p e t i t i v e  d i s a d v a n t a g e  a n d  w o u l d  b e  t e m p t e d  t o  

p u t  p r o f i t s  b e f o r e  p u b l i c  s a f e t y .  T h e  A m e r i c a n  f o c u s  o n  

s a f e t y  i n  c o n j u n c t i o n  w i t h  p u n i t i v e  d a m a g e s  w i l l  p r o d u c e  

t h e  t o p  q u a l i t y  p r o d u c t s  n e e d e d  t o  c o m p e t e  i n  t h e  

i n t e r n a t i o n a l  m a r k e t p l a c e .  " O u r  a n a l y s i s  s u g g e s t s  t h a t  

t h e  r u l e s  o f  p r o d u c t  l i a b i l i t y  m a k e  a  g o o d  d e a l  o f  

e c o n o m i c  s e n s e . " 28

• P u n i t i v e  D a m a g e  A w a r d s  D o  N o t  U n d e r c u t  U n i t e d  S t a t e s  

C o m p e t i t i v e n e s s : P e r h a p s  n o t h i n g  i s  m o r e  g r o s s l y

e x a g g e r a t e d  t h a n  c l a i m s  a b o u t  p u n i t i v e  d a m a g e  a w a r d s ,  

p a r t i c u l a r l y  i n  p r o d u c t  l i a b i l i t y  c a s e s .  T h e  m o s t  

c o m p r e h e n s i v e  s t u d y  e v e r  c o n d u c t e d  o n  p u n i t i v e  d a m a g e s  i n  

p r o d u c t  l i a b i l i t y  c a s e s  —  a  s u r v e y  o f  t h e  p a s t  2 5  y e a r s  

—  i n d i c a t e d  j u s t  3 5 5  c a s e s  i n  t h e  e n t i r e  c o u n t r y .  

T h a t ' s  o n l y  t e n  p e r  y e a r  f o r  t h e  e n t i r e  c o u n t r y .  T h e



m e d i a n  p u n i t i v e  d a m a g e  j u r y  a w a r d  w a s  $ 1 . 5  m i l l i o n ,  w i t h  

p o s t - t r i a l  a c t i v i t y  s h a r p l y  r e d u c i n g  t h e  m e d i a n  a m o u n t  

a c t u a l l y  p a i d  t o  $ 2 5 0 , 0 C 0 .  T h e  s t u d y  a l s o  f o u n d  t h a t  8 2  
p e r c e n t  o f  b u s i n e s s e s  a s s e s s e d  p u n i t i v e  d a m a g e s  

s u b s e q u e n t l y  i m p l e m e n t e d  s a f e t y  m e a s u r e s  s u c h  a s  p r o d u c t  
r e c a l l s  o r  i m p r o v e d  w a r n i n g s  a n d  i n s t r u c t i o n s . 29

• H a r m f u l  P r o d u c t s  a r e  R e m o v e d  o r  A l t e r e d :  E x a m p l e s  o f

u n s a f e  p r o d u c t s  w h i c h  h a v e  b e e n  r e m o v e d  f r o m  t h e  

m a r k e t p l a c e  d u e  t o  t h e  t o r t  s y s t e m  i n c l u d e  t h e  D a i k o n  

S h i e l d ,  a s b e s t o s ,  f l a m m a b l e  b a b y  c l o t h e s ,  a n d  u n s a f e  

i n f a n t  f o r m u l a .  E x a m p l e s  o f  p r o d u c t s  r e d e s i g n e d  t o  

i m p r o v e  s a f e t y  r e s u l t i n g  f r o m  t h e  t o r t  s y s t e m  i n c l u d e  t h e  

F o r d  P i n t o ,  s a f e t y  d e v i c e s  o n  m a c h i n e r y  a n d  c h i l d p r o o f  

c a p s . 30

• P r o d u c t  L i a b i l i t y  E x p e n s e  A d d s  L i t t l e  C o s t  t o  C o n s u m e r  

G o o d s :  A  n e w  s t u d y  b y  t h e  N a t i o n a l  I n s u r a n c e  C o n s u m e r  

O r g a n i z a t i o n  ( N I C O )  f o u n d  t h a t  p r o d u c t  l i a b i l i t y  e x p e n s e s  

a d d e d  b u t  a  t i n y  a m o u n t  t o  t h e  c o s t  o f  c o n s u m e r  g o o d s .

T h e  t o t a l  c o s t  o f  p r o d u c t  l i a b i l i t y  i n s u r a n c e  a m o u n t s  t o
0 . 1 4  p e r c e n t  o f  t h e  c o s t  o f  t h e  m o r e  t h a n  $ 1 . 8  t r i l l i o n  

w o r t h  o f  r e t a i n  s a l e s  i n  t h e  U . S .  i n  1 9 9 1 .  T h e  s t u d y  

u s e d  i n s u r a n c e  i n d u s t r y  d a t a  w h i c h  b r o k e  o u t  l i a b i l i t y  

p r e m i u m s  a s  a  s e p a r a t e  l i n e  i t e m  f o r  t h e  f i r s t  t i m e . 31

I n s u r e r s  r e a p  b e n e f i t s  w h i l e  p r o j e c t i o n s  o f  f u t u r e  l o s s e s  h a v e
d e c r e a s e d .

• A  S h i f t  T o w a r d  D e f e n d a n t s :  D u r i n g  t h e  m i d - 8 0 ' s  

j u d i c i a l  d e c i s i o n s  i n  p r o d u c t  l i a b i l i t y  c a s e s  n a t i o n w i d e  

s h i f t e d  t o w a r d  d e f e n d a n t s .  D i s m i s s a l  o f  p r o d u c t  c l a i m s  

a n d  n e w  l e g a l  g r o u n d s  f o r  d e f e n d a n t s  h a v e  i n c r e a s e d  

d u r i n g  t h e  p a s t  h a l f  d e c a d e . 32

I n s u r e r s  C o n t i n u e  t o  M a k e  B i g  P r o f i t s :  W h i l e

p r o j e c t i o n s  o f  f u t u r e  l o s s e s  h a v e  d e c r e a s e d ,  i n s u r e r s '  

r e s e r v i n g  p r a c t i c e s  a n d  i n s u r a n c e  r a t e s  h a v e  n o t .  W h y ?  

I n s u r e r s  a r e  f o c u s i n g  o n  r e s t r i c t i n g  s t a t e  a n d  f e d e r a l  

l i a b i l i t y  l a w s .  T h e y  c a n ' t  c l a i m  a  n e e d  f o r  c h a n g e  w h i l e  

r e c o g n i z i n g  r e d u c e d  l o s s e s  a n d  g r e a t e r  p r o f i t s .

• I n s u r e r s  U s e  N a t u r a l  D i s a s t e r s  t o  R a i s e  R a t e s :  T h e  d a y

H u r r i c a n e  A n d r e w  r o l l e d  i n t o  M i a m i ,  a  t o p  i n s u r a n c e  

c o m p a n y  e x e c u t i v e  f o r  A m e r i c a n  I n t e r n a t i o n a l  G r o u p ,  

i s s u e d  a  m e m o  t o  r e g i o n a l  p r e s i d e n t s  a n d  v i c e  p r e s i d e n t s  

s a y i n g  " T h i s  i s  a n  o p p o r t u n i t y  t o  g e t  p r i c e  i n c r e a s e s  

n o w .  W e m u s t  b e  f i r s t  a n d  i t  b e g i n s  b y  e s t a b l i s h i n g  t h e  

p s y c h o l o g y  w i t h  o u r  o w n  p e o p l e . " ' 34

C l a i m s  t h a t  t h e  t o r t  s y s t e m  s t i f l e s  i n n o v a t i o n  i s  a  r u s e .
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D a n g e r o u s  P r o d u c t s  K e p t  F r o m  M a r k e t  f o r  G o o d  R e a s o n :

T o r t  r e s t r i c t i o n  p r o p o n e n t s  c l a i m  t h a t  t h e  t h r e a t  o f  

l i t i g a t i o n  k e e p s  p r o d u c t s  o f f  t h e  m a r k e t .  W h e n  C o n s u m e r  

U n i o n  e x a m i n e d  t h e  l i s t  o f  p r o d u c t s  b e i n g  h e l d  f r o m  t h e  

m a r k e t ,  t h e  r e a s o n s  t h e y  w e r e  p u l l e d  o f  t h e  m a r k e t  w e r e  

b a s e d  o n  v a l i d  s a f e t y  c o n c e r n s .  F o r  e x a m p l e ,  t h e  J e e p  

C J - 7 ,  w h i c h  t e n d s  t o  r o l l  o v e r  a t  l o w  s p e e d s ,  a n d  a n  
a n e s t h e s i a  g a s  m a c h i n e  f o r  w h i c h  t h e  m a n u f a c t u r e r  h a d  

f a i l e d  t o  c o n d u c t  t e s t s  o f  t h e  d e s i g n  o f  c r i t i c a l  

c o m p o n e n t s ,  w e r e  o n  t h e  l i s t  o f  p r o d u c t s  p u l l e d  f r o m  t h e  

m a r k e t  b e c a u s e  t h e  t o r t  s y s t e m  w a s  " s t i f l i n g  

i n n o v a t i o n "  . 3b

• C o r p o r a t e  R e p o r t  S a y s  L i a b i l i t y  S u i t s  D o  N o t  I m p e d e  

C o m p e t i t i o n :  " T h e  m o s t  s t r i k i n g  f i n d i n g  i s  t h a t  t h e  

i m p a c t  o f  t h e  l i a b i l i t y  i s s u e  s e e m s  f a r  m o r e  r e l a t e d  c o  

r h e t o r i c  t h a n  t o  r e a l i t y . . .  F o r  t h e  m a j o r  c o r p o r a t i o n s  

s u r v e y e d ,  t h e  p r e s s u r e s  o f  p r o d u c t  l i a b i l i t y  h a v e  h a r d l y  

a f f e c t e d  l a r g e r  e c o n o m i c  i s s u e s ,  s u c h  a s  r e v e n u e s ,  m a r k e t  

s h a r e ,  o r  e m p l o y e e  r e t e n t i o n . . . W h e r e  p r o d u c t  l i a b i l i t y  

h a s  h a d  a  n o t a b l e  i m p a c t  -  w h e r e  i t  h a s  m o s t  

s i g n i f i c a n t l y  a f f e c t e d  m a n a g e m e n t  d e c i s i o n  m a k i n g -  h a s  
b e e n  i n  t h e  q u a l i t y  o f  t h e  p r o d u c t s  t h e m s e l v e s . " 36 I n  

a d d i t i o n ,  n u m e r o u s  f e d e r a l  a g e n c y  s t u d i e s  o f  i n d u s t r y  

c o m p e t i t i v e n e s s  c o n d u c t e d  d u r i n g  t h e  1 9 8 0 ' s  f a i l  t o  

m e n t i o n  t h e  l i a b i l i t y  s y s t e m .

T h e  c o s t  o f  l i a b i l i t y  c l a i m s  i s  m i n o r  c o m p a r e d  t o  t h e  G N P .

• T h e  C o s t  o f  L i a b i l i t y  C l a i m s  v .  U . S .  P r o d u c t i v i t y :  T h e  

t o t a l  c o m p e n s a t i o n  f r o m  t o r t  l i a b i l i t y  c l a i m s  t o  p e r s o n s  

w i t h  n o n f a t a l  t r a u m a t i c  i n j u r i e s  i n  t h e  U . S .  a m o u n t s  t o  

o n l y  t h r e e - t e n t h s  o f  o n e  p e r c e n t  o f  t h e  G r o s s  N a t i o n a l  

P r o d u c t  o f  t h e  U n i t e d  S t a t e s . 37 T h e  t o t a l  c o s t  o f  a l l  

c o m m e r c i a l  l i a b i l i t y  i n s u r a n c e  p r e m i u m s  i n  t h e  U . S .  i n  

1 9 9 0 ,  i n c l u d i n g  g e n e r a l  l i a b i l i t y ,  a u t o m o b i l e  l i a b i l i t y ,  

a n d  u m b r e l l a  i n s u r a n c e  w a s  o n l y  $ 4 8  b i l l i o n ,  l e s s  t h a n  1% 

o f  t h e  U . S .  G r o s s  N a t i o n a l  P r o d u c t . 36

M E D I C A L  N E G L I G E N C E  F A C T S  V S .  M Y T H  

M E D I C A L  N E G L I G E N C E  C L A I M S  —  T H E  R E A L  F A C T S

L a w s u i t s  p r o t e c t  t h e  p u b l i c  —  t h e  b e n e f i t s  o u t w e i g h  t h e  c o s t s .

■ R e s t r i c t  P a t i e n t s 1 R i g h t s  a t  O u r  P e r i l :  O n e  v e r y

i m p o r t a n t  a s p e c t  o f  m e d i c a l  n e g l i g e n c e  l i t i g a t i o n  i s  t h e  

u s e f u l  e x a m i n a t i o n  o f  t h e  p r a c t i c e  o f  m e d i c i n e  i t s e l f .  

B e c a u s e  t h e  b u y e r  o f  m e d i  - ; a l  c a r e  c a n n o t  b e  e x p e c t e d  t o  

e v a l u a t e  t h e  q u a l i t y  o f  m e d i c a l  c a r e ,  t h e  m a r k e t  c a n n o t  

a d e q u a t e l y  i d e n t i f y  i n c o m p e t e n t  h e a l t h  c a r e  p r o v i d e r s .  

" T h e  d a t a  s u g g e s t  t h a t  t o  e l i m i n a t e  o r  s e r i o u s l y  r e s t r i c t



a  p a t i e n t ' s  r i g h t  t o  f i l e  a  m a l p r a c t i c e  c l a i m  i s  a  s t e p  

w e  w o u l d  u n d e r t a k e  a t  o u r  p e r i l . " 39

• M e d i c a l  N e g l i g e n c e  S t a n d a r d  o f  C a r e :  U n d e r  A l a s k a  l a w ,  

a  p h y s i c i a n  i s  r e s p o n s i b l e  f o r  t h e  h a r m  c a u s e d  w h e n  t h e  

p h y s i c i a n  f a i l s  t o  u s e  r e a s o n a b l e  c a r e  i n  p r o v i d i n g  

m e d i c a l  c a r e .  O t h e r  p r o f e s s i o n a l s ,  s u c h  a s  a r c h i t e c t s ,  

b a n k e r s ,  a n d  l a w y e r s  a r e  a l s o  r e q u i r e d  t o  e x e r c i s e  

r e a s o n a b l e  c a r e  i n  t h e i r  p r o f e s s i o n a l  a c t i v i t i e s .

T h e  f r e q u e n c y  a n d  s e v e r i t y  o f  m e d i c a l  n e g l i g e n c e  c l a i m s  h a s

r e m a i n e d  r e l a t i v e l y  c o n s t a n t .

C l o s e d  C l a i m  S t u d y  i n  M i n n e s o t a ;  T h e  M i n n e s o t a  

I n s u r a n c e  C o m m i s s i o n e r  c o n d u c t e d  a  s t u d y  o f  m e d i c a l  

n e g l i g e n c e  i n s u r a n c e  c l a i m s  f i l e d  i n  M i n n e s o t a ,  N o r t h  

D a k o t a  a n d  S o u t h  D a k o t a .  T h e  s t u d y  e x a m i n e d  a l l  c l a i m s  

f i l e d  f r o m  1 9 8 2  t o  1 9 8 7  f o r  t h e  t w o  l a r g e s t  m e d i c a l  

n e g l i g e n c e  i n s u r e r s  i n  t h e  r e g i o n .  2 7 %  o f  t h e  c l a i m s  

w e r e  c l o s e d  w i t h  a  p a y m e n t  a v e r a g e  o f  $ 5 4 , 6 2 9 ;  t h e  m e d i a n  

w a s  z e r o .  O n l y  o n e - t e n t h  o f  o n e  p e r c e n t  o f  t h e  c l a i m s  

r e s u l t e d  i n  a  p a y m e n t  e x c e e d i n g  $ 1  m i l l i o n ,  a n d  o n l y  4% 

e x c e e d e d  $ 1 0 0 , 0 0 0 .  O f  t h e  3% o f  c a s e s  t h a t  a c t u a l l y  w e n t  

t o  t r i a l ,  t h e  d e f e n s e  p r e v a i l e d  i n  8 1  p e r c e n t  o f  t h e m .
I n  t h e  2 0  f a v o r a b l e  j u r y  v e r d i c t s  f o r  c h e  p e r i o d ,  n o  p a i n  

a n d  s u f f e r i n g  d a m a g e s  w e r e  a w a r d e d .  N o  c a s e s  i n v o l v e d  

p u n i t i v e  d a m a g e s .  A  f i n a l  n o t e  o n  t h e  C o m m i s s i o n e r ' s  

s t u d y :  S a i n t  P a u l  a n n o u n c e d  a  r a t e  c u t  o f  2 5  p e r c e n t  o n

i t s  m e d i c a l  m a l p r a c t i c e  p r e m i u m s  i n  M i n n e s o t a / 0

• U n j u s t  P a y m e n t s  a r e  R a r e :  A  n e w  s t u d y  o f  m e d i c a l

m a l p r a c t i c e  c a s e s  f i n d s  t h a t ,  d e s p i t e  p o p u l a r  b e l i e f ,  

u n j u s t i f i e d  p a y m e n t s  a r e  r a r e .  T h e  s t u d y  i s  o n e  o f  t h e  

f i r s t  s y s t e m a t i c  a t t e m p t s  t o  a s s e s  t h e  q u a l i t y  o f  c a r e  i n  

m a l p r a c t i c e  c a s e s  a n d  w a s  b a s e d  o n  8 , 2 3 1  c a s e s  f i l e d  i n  

N e w  J e r s e y  o v e r  t h e  p a s t  1 5  y e a r s .  T h e  d a t a  c a m e  f r o m  

t h e  s t a t e ' s  d o c t o r - o w n e d  i n s u r a n c e  c o m p a n y  a n d  t h e

a u t h o r s  c o n t e n d  t h a t  t h e i r  f i n d i n g s  a r e  r e l e v a n t  t o  t h e  

n a t i o n  a s  a  w h o l e .  I n  c o n c l u d i n g  t h a t  u n j u s t i f i e d

p a y m e n t s  a r e  n o t  t h e  n o r m ,  t h e  s t u d y  c o n t r a d i c t s  t h e

c o n v e n t i o n a l  w i s d o m  a m o n g  d o c t o r s ,  w h i c h  i s  t h a t

m a l p r a c t i c e  l i t i g a t i o n  i s  a  l o t t e r y  a n d  t h a t  v e r d i c t s  

o f t e n  d e p e n d  o n  t h e  w h i m  o f  j u r o r s .  1

• S t a b l e  R a t e  o f  F r e q u e n c y :  T h e  M i n n e s o t a  c l o s e d  c l a i m s

s t u d y  i d e n t i f i e d  l i t t l e  m e a s u r a b l e  c h a n g e  i n  c l a i m  

f r e q u e n c y  o v e r  a  s i x  y e a r  p e r i o d .  T h e  f r e q u e n c y  r a t e  w a s  

a c t u a l l y  g r e a t e r  i n  1 9 8 3  t h a n  i n  1 9 8 7  a n d  t h e  a v e r a g e  

p a y m e n t  a p p e a r e d  t o  b e  d e c r e a s i n g  o v e r  t h e  p e r i o d  o f  t h e  

s t u d y .  I n  f a c t ,  t h e  s t u d y  c o n c l u d e d  t h e  " d a t a  d o e s  n o t  

s u b s t a n t i a t e  t h e  l i t i g a t i o n  e x p l o s i o n s  a s s e r t i o n . " 42

1 0



M E D I C A L  N E G L I G E N C E  —  D E B U N K I N G  T H E  M Y T H S

L i a b i l i t y  c l a i m s  w i t h o u t  m e r i t  a r e  n o t  c o m p e n s a t e d ,  a n d  t h e  s i z e  o f  

t h e  p a y m e n t  i s  c o m m e n s u r a t e  w i t h  t h e  s e v e r i t y  o f  t h e  i n j u r y .

• T h e  S y s t e m  W o r k s :  T h e  f i n d i n g s  o f  a  c l o s e d  c l a i m s

s t u d y  o f  o b s t e t r i c  c l a i m s  f r o m  a  l a r g e  p h y s i c i a n - o w n e d  

i n s u r a n c e  c o m p a n y  b e t w e e n  1 9 8 2  a n d  1 9 8 8  i n d i c a t e  t h a t  
n o n - m e r i t o r i o u s  c l a i m s  w e r e  n o t  c o m p e n s a t e d .  W h e r e  a  

c l a i m  w a s  p a i d ,  p o o r  p h y s i c i a n  j u d g m e n t  w a s  t h e  p r i m a r y  

s o u r c e  o f  e r r o r  a n d  “ t h e  s i z e  o f  t h e  s e t t l e m e n t  w a s  

c o m m e n s u r a t e  w i t h  t h e  s e r i o u s n e s s  o f  t h e  i n j u r y . "  T h e  

s t u d y  c o n c l u d e d  t h a t  " T h e s e  r e s u l t s  s h o u l d  h e l p  t o  

r e a s s u r e  p h y s i c i a n s  w h o  a r e  c o n c e r n e d  t h a t  t h e  t o r t  
p r o c e s s  i t s e l f  i s  u n j u s t .  F r i v o l o u s  c l a i m a n t s  d o  n o t ,  a s  

a  r u l e ,  p r e v a i l . " 43

R a t h e r  t h a n  s e e k i n g  l a r g e  s e t t l e m e n t s ,  m o s t  i n j u r e d  p a t i e n t s  s u e  

f o r  o t h e r  r e a s o n s .

L a c k  o f  C o m m u n i c a t i o n  —  W h a t  R e a l l y  H a p p e n e d ;  

A c c o r d i n g  t o  a  r e c e n t  s u r v e y  o f  1 8 7  f a m i l i e s  w h o  f i l e d  

s u i t s  a g a i n s t  p h y s i c i a n s ,  t h e  p r i m a r y  r e a s o n s  f o r  

p u r s u i n g  l i t i g a t i o n  w e r e  t o  f i n d  o u t  w h a t  h a p p e n e d . 44 

P o o r  c o m m u n i c a t i o n  b y  m e d i c a l  p e r s o n n e l  w i t h  t h e  p a t i e n t  

w a s  o f t e n  c i t e d  b y  r e s p o n d e n t s .  I n  a d d i t i o n ,  a  p r i o r  

r e l a t i o n s h i p  w i t h  a  m e d i c a l  p r o v i d e r  d i d  n o t  p r o t e c t  t h e  
p r o v i d e r  f r o m  l e g a l  a c t i o n .  P h y s i c i a n s  a r e  f i n d i n g  t h a t  

a p o l o g i z i n g  r e d u c e s  l i t i g a t i o n  a n d  p r o m o t e s  q u i c k  
r e s o l u t i o n  o f  c l a i m s .  D o u g l a s  P h i l l i p s ,  P r e s i d e n t  o f  t h e  

P h y s i c i a n s  I n s u r a n c e  A s s o c i a t i o n  o f  A m e r i c a ,  s a i d  t h a t  

" C o m m u n i c a t i n g  w i t h  t h e  p a t i e n t  i s  p r o b a b l y  t h e  m o s t  

i m p o r t a n t  a s p e c t  o f  l o s s  p r e v e n t i o n . "

V e r y  f e w  i n c i d e n t s  o f  m e d i c a l  n e g l i g e n c e  r e s u l t  i n  a  c l a i m .

• F e w  N e g l i g e n t l y  I n j u r e d  P a t i e n t s  R e c e i v e  L i a b i l i t y  

C o m p e n s a t i o n :  O n l y  o n e  i n  e v e r y  t e n  i n c i d e n t s  o f  m e d i c a l  

n e g l i g e n c e  r e s u l t  i n  a  l i a b i l i t y  c l a i m ,  a n d  o n l y  o n e  i n  

t w e n t y - f i v e  r e c e i v e  c o m p e n s a t i o n  t h r o u g h  t h e  l i a b i l i t y  

s y s t e m . 46 I s  t h i s  e v i d e n c e  o f  l i t i g i o u s n e s s  —  t h a t  7 0  

o r  8 0  p e r c e n t  o f  t h e  p e o p l e  i n j u r e d  b y  a n  i n c o m p e t e n t  o r  

n e g l i g e n t  a c t  d o  n o t h i n g  a b o u t  i t ?

E l d e r l y  a n d  m i n o r i t y  p a t i e n t s  a r e  a t  a  g r e a t e r  r i s k  o f  b e i n g  

i n j u r e d  b y  m e d i c a l  n e g l i g e n c e .

• I n c r e a s e d  R i s k  o f  B e i n g  a  N e g l i g e n c e  V i c t i m :  I n  a  

s t u d y  o f  N e w  Y o r k  h o s p i t a l  d i s c h a r g e s ,  p a t i e n t s  w i t h  t h e  

h i g h e s t  r i s k  o f  b e i n g  i n j u r e d  d u e  t o  m e d i c a l  n e g l i g e n c e  

i n c l u d e d  e l d e r l y  p a t i e n t s ,  m i n o r i t y  p a t i e n t s  i n  h o s p i t a l s  

t h a t  t r e a t  a  h i g h  p r o p o r t i o n  o f  m i n o r i t i e s ,  p a t i e n t s  i n

11



g o v e r n m e n t - o p e r a t e d  h o s p i t a l s  a n d  p a t i e n t s  i n  n o n ­
t e a c h i n g  h o s p i t a l s . 67

P H Y S I C I A N  D I S C I P L I N E  S Y S T E M  D O E S  N O T  R E M O V E  B A D  D O C T O R S

T h e  c a u s e  o f  m e d i c a l  n e g l i g e n c e  i s  m e d i c a l  n e g l i g e n c e  - -  n e g l i g e n t  

d o c t o r s  c o m m i t t i n g  p r e v e n t a b l e  e r r o r s .

• N e w  Y o r k  S t u d y :  A  H a r v a r d  s t u d y  r e v i e w e d  3 0 , 1 2 1  

h o s p i t a l  p a t i e n t  d i s c h a r g e s  f r o m  5 1  N e w  Y o r k  s t a t e  

h o s p i t a l s  i n  1 9 8 4 .  O f  t h e s e ,  2 8 0  p a t i e n t s  i n c l u d e d  a n  

a d v e r s e  e v e n t  w h i c h  w a s  c a u s e d  b y  n e g l i g e n c e .  I t  i s  

e s t i m a t e d  t h a t  2 7 , 1 7 7  c a s e s  o f  m e d i c a l  n e g l i g e n c e  

o c c u r r e d  i n  N e w  Y o r k  d u r i n g  1 9 8 4 ,  r e s u l t i n g  i n  6 , 8 9 5  
d e a t h s  a n d  8 7 7  i n s t a n c e s  o f  s e v e r e  p e r m a n e n t  d i s a b i l i t y .

O n l y  1 i n  8 i n j u r e d  p a t i e n t s  f i l e d  s u i t  a n d  o n l y  1  i n  1 6  

r e c e i v e d  a n y  l i a b i l i t y  c o m p e n s a t i o n . 68

• M a n y  D e a t h s  a r e  P r e v e n t a b l e :  P h y s i c i a n s  r e v i e w i n g  1 8 2  

h o s p i t a l  d e a t h s  i n  1 2  h o s p i t a l s  f o u n d  t h a t  i n  a t  l e a s t  

1 4 %  o f  t h e  c a s e s  e x a m i n e d ,  t h e  d e a t h s  c o u l d  h a v e  b e e n  

p r e v e n t e d .  I n  a d d i t i o n ,  a  s m a l l  n u m b e r  o f  f a c t o r s  c a u s e d  

m o s t  o f  t h e  p r e v e n t a b l e  d e a t h s . 69

A  s m a l l  n u m b e r  o f  p h y s i c i a n s  a r e  r e s p o n s i b l e  f o r  m o s t  o f  t h e  

n e g l i g e n c e .

• F l o r i d a ; 4%  o f  t h e  p h y s i c i a n s  p r a c t i c i n g  m e d i c i n e  i n  

F l o r i d a  h a v e  h a d  2 o r  m o r e  l i a b i l i t y  c l a i m s  f i l e d  a g a i n s t  

t h e m .  T h i s  g r o u p  i s  r e s p o n s i b l e  f o r  4 2 %  o f  t h e  t o t a l  

c l a i m s  p a i d  o u t  f r o m  1 9 7 5  -  1 9 8 6 . 50

• I l l i n o i s ,  P e n n s y l v a n i a  a n d  T e x a s ;  2% o f  a l l  p h y s i c i a n s  

p r a c t i c i n g  i n  C o o k  C o u n t y ,  I l l i n o i s  ( s u e d  6  o r  m o r e  

t i m e s )  w e r e  d e f e n d a n t s  i n  3 6 %  o f  t h e  m e d i c a l  n e g l i g e n c e  

l i t i g a t i o n  f r o m  1 9 7 3  t o  1 9 8 6 .  5 7 %  o f  t h e  p h y s i c i a n s  w e r e  

n o t  n a m e d  i n  a n y  l a w s u i t  a n d  7 9 %  o f  t h o s e _  s u e d  d u r i n g  

t h i s  p e r i o d  w e r e  n a m e d  o n l y  o n c e  o r  t w i c e . 51 S t u d i e s  i n  

P e n n s y l v a n i a 52 a n d  T e x a s 53 h a d  s i m i l a r  r e s u l t s .

M e d i c a l  d i s c i p l i n a r y  b o a r d s  d o  a  v e r y  p o o r  j o b  o f  r e g u l a t i n g  

p h y s i c i a n s .

• N e w  Y o r k :  T h e  N e w  Y o r k  O f f i c e  o f  P r o f e s s i o n a l  C o n d u c t  

t a k e s  a n  a v e r a g e  o f  2 3 6  d i s c i p l i n a r y  a c t i o n s  a n n u a l l y  

c o m p a r e d  t o  a n  e s t i m a t e d  2 7 , 0 0 0  c a s e s  o f  m e d i c a l  
n e g l i g e n c e  o c c u r r i n g  e a c h  y e a r .

• A  N a t i o n a l  D i s g r a c e :  A n  e s t i m a t e d  q u a r t e r  m i l l i o n

i n j u r i e s  a n d  d e a t h  r e s u l t e d  f r o m  m e d i c a l  n e g l i g e n c e  i n  

A m e r i c a n  h o s p i t a l s  i n  1 9 8 8 .  M e d i c a l  d i s c i p l i n a r y  b o a r d s  

i n  t h e  U . S .  i s s u e d  a n  a n n u a l  a v e r a g e  o f  o n l y  1 , 4 8 1
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s e r i o u s  d i s c i p l i n a r y  a c t i o n s  a g a i n s t  p h y s i c i a n s  f r o m  1 9 8 7  

t o  1 9 9 0 . 54

M E D I C A L  N E G L I G E N C E  I N S U R A N C E  —  C O S T S  A N D  P R O F I T S

M e d i c a l  l i a b i l i t y  i n s u r a n c e  i s  l e s s  t h a n  1% o f  t h e  t o t a l  c o s t  o f

h e a l t h  c a r e .

• P r e m i u m s  v s .  N a t i o n a l  H e a l t h  C a r e  C o s t s :  I n s u r a n c e

c o m p a n i e s  a r g u e  t h a t  l i a b i l i t y  e x p e n s e s  a r e  a  p r i m a r y

f a c t o r  i n  s k y r o c k e t i n g  h e a l t h  c a r e  c o s t s .  T h e  f a c t s

r e f u t e  t h i s  a l l e g a t i o n .  I n  1 9 8 9 ,  m e d i c a l  n e g l i g e n c e

i n s u r a n c e  p r e m i u m s  i n  t h e  U . S .  w e r e  $ 5  b i l l i o n . 55 

N a t i o n a l  h e a l t h  c a r e  e x p e n d i t u r e s  f o r  1 9 8 9  w e r e  $ 6 0 4  

b i l l i o n . 56 T h u s  l e s s  t h a n  1% o f  t h e  n a t i o n a l  c o s t  o f  

h e a l t h  c a r e  c a n  b e  a t t r i b u t e d  t o  m e d i c a l  l i a b i l i t y  
p r e m i u m s .

• T h e  T e x a s  E x p e r i e n c e : A  r e c e n t  s t u d y  c o m m i s s i o n e d  b y  
t h e  T e x a s  H o s p i t a l  A s s o c i a t i o n ,  t h e  T e x a s  M e d i c a l  

A s s o c i a t i o n  a n d  t h e  T e x a s  T r i a l  L a w y e r s  A s s o c i a t i o n  

c o n c l u d e d  t h a t  m e d i c a l  l i a b i l i t y  c o s t s  —  i n s u r a n c e  

p r e m i u m s  a n d  d a m a g e s  f r o m  l a w s u i t s  —  m a k e  u p  l e s s  t h a n  

1 p e r c e n t  o f  h e a l t h  c a r e  e x p e n d i t u r e s  i n  T e x a s ,  

c o n s i s t e n t  w i t h  n a t i o n a l  f i n d i n g s .  T h e  s t u d y  f o u n d  t h a t  

r e f o r m i n g  t h e  m e d i c a l  p r o f e s s i o n a l  l i a b i l i t y  s y s t e m  w o u l d  

h a v e  m i n i m a l  c o s t  s a v i n g s  i m p a c t  o n  t h e  o v e r a l l  h e a l t h  

c a r e  d e l i v e r y  s y s t e m  i n  T e x a s . 57

L o s s e s  P a i d  v s .  N a t i o n a l  H e a l t h  C a r e  C o s t s :  

N a t i o n w i d e ,  o n l y  4 3 %  o f  m e d i c a l  n e g l i g e n c e  i n s u r a n c e  

p r e m i u m s  e a r n e d  —  $ 2 . 1 4  b i l l i o n  o r  o n e  t h i r d  o f  1% o f  

t h e  c o s t  o f  h e a l t h  c a r e  —  w e r e  p a i d  o u t  f o r  a l l  l o s s e s  

i n  1 9 8 9 . 58 I n s u r e r s  a r e  r e t a i n i n g  5 7 %  o f  t h e  p r e m i u m s
e a r n e d .

M e d i c a l  n e g l i g e n c e  i n s u r a n c e  i s  h i g h l y  p r o f i t a b l e  f o r  b o t h  p r i v a t e

a n d  p h y s i c i a n - o w n e d  i n s u r a n c e  c o m p a n i e s .

• N a t i o n a l  D a t a :  I n  1 9 8 9 ,  t h e  n e t  p r o f i t  o f  m e d i c a l

n e g l i g e n c e  i n s u r e r s  i n  t h e  U . S .  w a s  2 7 . 9  c e n t s  f o r  e v e r y  

d o l l a r  o f  p r e m i u m  e a r n e d .  F r o m  1 9 8 5  t o  1 9 8 9 ,  i n s u r e r s '  

a n n u a l  a v e r a g e  p r o f i t  o n  m e d i c a l  n e g l i g e n c e  i n s u r a n c e  w a s  

9 . 2 %  o f  p r e m i u m s  e a r n e d . 59 B e t w e e n  1 9 8 5  a n d  1 9 9 0 ,  t h e  

n e t  w o r t h  o f  m e d i c a l  l i a b i l i t y  i n s u r a n c e  c o m p a n i e s  m o r e  
t h a n  d o u b l e d  f r o m  $ 8 3 5  b i l l i o n  t o  $ 1 , 6 9 1  b i l l i o n . 60

• M i n n e s o t a  S t u d y :  A  s t u d y  o f  m e d i c a l  n e g l i g e n c e  c l o s e d
c l a i m s  f r o m  1 9 8 2  t o  1 9 8 7  b y  t h e  M i n n e s o t a  C o m m e r c e  

C o m m i s s i o n e r  f o u n d  n o  i n c r e a s e  i n  c l a i m  f r e q u e n c y ,  l o s s  
p a y m e n t s  a n d  l o s s  e x p e n s e s .  Y e t ,  p r e m i u m s  t r i p l e d  

r e s u l t i n g  i n  a  d e t e r m i n a t i o n  t h a t  S t .  P a u l  C o m p a n i e s  —



t h e  n a t i o n ' s  l a r g e s t  m e d i c a l  l i a b i l i t y  i n s u r e r  —  w a s  
s u b s t a n t i a l l y  o v e r c h a r g i n g  p o l i c y h o l d e r s .  S t .  P a u l  

a g r e e d  t o  r e f u n d  $ 1 . 5  m i l l i o n  t o  p h y s i c i a n s  i n  
M i n n e s o t a . 61

• P h y s i c i a n s  S u e  I n s u r e r  F o r  E x c e s s i v e  P r e m i u m s :  I n  

1 9 8 9 ,  p h y s i c i a n s  i n  C o l o r a d o  w o n  a  $ 4 . 1  m i l l i o n  j u d g m e n t  
a g a i n s t  P H I C O  I n s u r a n c e  C o m p a n y .  T h e  c o u r t  f o u n d  t h a t  

t h e  i n s u r e r  c r e a t e d  a  s e n s e  o f  c r i s i s  a n d  p a n i c  t o  

j u s t i f y  a  l a r g e  p r e m i u m  i n c r e a s e . 62 P h y s i c i a n s  i n  

V i r g i n i a  a l s o  s u e d  P H I C O  f o r  i l l e g a l  c o n d u c t  w h e n  t h e  

c o m p a n y  c a n c e l e d  t h o u s a n d s  o f  d o c t o r s  p o l i c i e s  i n  1 9 8 6 .

• P h y s i c i a n - O w n e d  C o m p a n i e s :  A n  i n v e s t i g a t i o n  b y  t h e

A r i z o n a  N e w - T i m e s  r e v e a l e d  t h a t  M I C A ,  a  d o c t o r - o w n e d  

c o m p a n y ,  p a i d  o u t  o n l y  3 0  c e n t s  o f  e v e r y  d o l l a r  i t  t o o k  

i n .  I n  a d d i t i o n ,  t h e  c o m p a n y  r e c e i v e d  a  3 6% r a t e  h i k e  i n  

1 9 8 7 .  D e s p i t e  a  r e d u c t i o n  i n  l a w s u i t s  i n  1 9 8 7  a n d  i t s  
o w n  d a t a  s h o w i n g  c l a i m  f r e q u e n c y  d e c r e a s i n g ,  t h e  c o m p a n y  

s t i l l  p r o j e c t e d  i n c r e a s e d  l a w s u i t s  f o r  1 9 8 8 .

M E D I C A L  N E G L I G E N C E  R E S T R I C T I O N S  A R E  NO S O L U T I O N

T o r t  r e s t r i c t i o n s  w i l l  n o t  r e s o l v e  t h e  p r o b l e m s  o f  a c c e s s  t o  h e a l t h
c a r e .

• T h e  T a i l  W a g g i n g  t h e  D o g :  D u e  t o  t h e  h i g h  c o s t  o f

h e a l t h  c a r e ,  a  l a r g e  n u m b e r  o f  A m e r i c a n s  h a v e  n o  h e a l t h  

c a r e  c o v e r a g e .  B l a m i n g  m e d i c a l  l i a b i l i t y  c o s t s ,  w h i c h  

a r e  l e s s  t h a n  1% o f  t h e  c o s t  o f  h e a l t h  c a r e ,  f o r  t h e  

p r o b l e m  o f  h e a l t h  c a r e  a c c e s s  i s  l u d i c r o u s .  A l t e r i n g  

l e s s  t h a n  1% o f  t h e  h e a l t h  c a r e  c o s t s  w o u l d  h a v e  n o  

s i g n i f i c a n t  i m p a c t  o n  t h e  t o t a l  c o s t  o f  h e a l t h  c a r e . 63

• R e a s o n s  f o r  C o s t s  o f  M e d i c a l  C a r e :  T h e r e  a r e  n u m e r o u s  

r e a s o n s  f o r  t h e  i n c r e a s e d  c o s t  o f  m a d i c a l  c a r e ,  i n c l u d i n g  

t e c h n o l o g i c a l  a d v a n c e s ,  i n c r e a s e s  i n  p o p u l a t i o n ,  

i n c r e a s e d  w a g e s  a s  w e l l  a s  g e n e r a l  a n d  m e d i c a l  i n f l a t i o n .  

I n  a  r e c e n t  G A O  r e p o r t ,  m e d i c a l  l i a b i l i t y  c o s t s  a r e  n o t  

e v e n  m e n t i o n e d  a s  a  c o n t r i b u t i n g  f a c t o r  o f  i n c r e a s i n g  

h e a l t h  c a r e  c o s t s . 64

• R e s t r i c t i o n s  o n  C o m p e n s a t i o n  D o n ' t  W o r k :  C o n v e n t i o n a l  

w i s d o m  a b o u t  m e d i c a l  l i a b i l i t y  i s  n o t  s u p p o r t e d  b y  t h e  

f a c t s .  L i m i t s  o n  v e r d i c t s  a n d  a t t o r n e y ' s  f e e s  w i l l  n o t  

c u r b  t h e  i n c i d e n c e  o f  l i t i g a t i o n .  N e a r l y  8 0 %  o f  t h e  

i n j u r e d  p a t i e n t s  r e c e i v i n g  l i a b i l i t y  c o m p e n s a t i o n  h a v e  

e c o n o m i c  l o s s e s  w h i c h  e x c e e d  t h e  c o m p e n s a t i o n  r e c e i v e d .  

T h i s  p e r c e n t a g e  i s  e v e n  g r e a t e r  f o r  s e t t l e m e n t s .  L i m i t s  

o n  c o m p e n s a t i o n  w i l l  o n l y  e x a c e r b a t e  t h e  c u r r e n t  s h o r t  

f a l l . 65
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M u n ic ip a lity
of

Anchorage

P.O. BOX 198660
ANCHORAGE, ALASKA 99519-6650 
(907) 343-4545

TOM FINK. 
MAYOR

OFFICE OF THE MUNICIPAL ATTORNEY

March 4, 1994 Via Fax No,:(907) 465-3834

Representative Brian Porter 
State Capital 
Juneau, Alaska 99508

Re: . Tort Reform Legislation

Dear Representative Porter:

Please be advised that the Municipality of Anchorage supports House Bill 292 and Senate Bill 
254, commonly known as Tort Refonn. Although the Tort Reform legislation originally passed 
in 1986 accomplished many the goals intended by the Legislature, and reduced spurious litigation 
against the Municipality of Anchorage, problems remain and should be addressed. After 
comprehensive review of pending House Bill 292, we believe it addresses many of the problems 
remaining and accomplishes the goal of creating a more equitable distribution of the costs and 
risks of injury while at the same time reducing costs associated with the civil justice system. At 
the same time the legislation ensures that adequate and appropriate compensation for persons 
injured by tort feasors remains available. The Municipality supports the original bill in its 
entirety.

If you have any questions or would like to further discuss the Municipality’s position in this 
regard, please feel free to call Assistant Municipal Attorney, Stephanie Galbraith Moore (907) 
343-4545 or Harry Sjoberg, the Municipal Risk Manager (907) 3434201. Thank you for your 
attention.

R e c e i v e d

•;v? c csi

Sincerely,

ictiard L. McVeigh 
Municipal Attorney

ml«c'«i£Utt\pCrtajUn



U N I T E D  B R O T H E R H O O D  O F

C a r p e n t e r s  a n d  j o i n e r s  o f  A m e r i c a

LOCAL. UNION NO. 1281

407 DENAL! t #10 0 
Phone 270-3333

F e b r u a r y  28, 1994

R e p r e s e n t a t i v e  B r i a n  P o r t e r  FAXED AND MAILED 2 / 2 8 / 9 4  
S t a t e  C a p i t o l ,  Room 118 
J u n e a u ,  AK 9 9 8 0 1 - 1 1 8 2 
FAX : 465 - 3 8 34

RE : House B i l l  292

Dear R e p r e s e n t a t i v e  P o r t e r ,

Many o f  us ,  m y s e l f  i n c l u d e d ,  w i t h i n  t he c o n s t r u c t i o n  
i n d u s t r y  f a v o r  a g r e a t  d e a l  o f  t h a t  w h i c h  i s  c o n t a i n e d  
i n HB292 . We can a g r e e t h a t  t o r t  r e f o r m  i s needed .  
Howe v e r ,  t h e r e  needs t o be an avenue t o make su r e t h e 
s a v i n g s  a r e r e a l i s e d  by t h o s e f r om whom i t  has been 
e x t r a c t e d  i n t he f i r s t  p l a c e .

T h a t  means t h a t  t he i n s u r a n c e  c ompa n i e s mus t  a l s o  s t e p  
t o t he p l a t e  a l o n g  w i t h  t he m e d i c a l  c ommun i t y  and 
others .

S e n a t o r  Duncan has a good i d e a i n h i s  h e a l t h  c a r e  b i l l .  
G i v e t he i n s u r a n c e  compan i e s so l o n g ,  i n t h i s  case 1 
y e a r ,  t o d r o p r a t e s  or i t  w i l l  be m a n d a t o r y .  R i g h t  on 
down t he l i n e  u n t i l  i t  g e t s  t o t he a v e r a g e  c i t i z e n ,  t h e 
c o n s um e r .

T h a t  wo u l d be i d e a l ,  b u t  you mus t s t a r t  somewhe r e ,  so 
"YES" t o HB292.

1 T h l n g s t ad 
B u s i n e s s  Manage r
C a r p e n t e r s  L o c a l  1281 t A

K ^ c c w e a
PT/wh o *«*-»
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CORPORATION

Representative Brian Porter, Chair 
House Judiciary committee

Dear Representative Porter:

I want to add my voice to those urging your passage of HB 
292.

I have been an advocate of Tort reform for many years. The 
provisions of HB 292 are well thought through, and 
reasonable. They level the field on which we play in an 
already too litigious world. They provide adequate 
protection for successful plaintiffs without ruining any 
prospect that the losing party will be able to stay in 
business.

Our insurance costs are high, and the complexity of our 
potential liability requires expens‘ve professional 
attention. We are a small company ti.at have never experienced 
an insurance loss, and still we have to struggle to assure 
that we have all the coverage we need.

"I'll sue you" is becoming as common a daily greeting in 
business as "have a nice day". HB 292 is good for Alaska.
It is moderate, and fair. I urge you to pass it.

Sincerely,

Jl
Ernesta Ballard 
Chief Executive Officer

March 2, 1994

Received
P M  i •’
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PAUL M. WORRELL, M.D.
IN TERNAL MEDIC INE 

U N IV ER S IT Y  P R O F E S S IO N A L C E N T E R  
3 6 5 0  L A K E  O TIS PARKWAY 

AN CH O RAG E, A LA SK A  9 9 5 0 8  
561-4402

F e b r u a r y  22, 1994

R e p r e s e n t a t i v e  B r i a n  P o r t e r  

S t a t e  Capitol, Rm. 122 

J u n e a u,  A K  9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n t a t i v e  P o r t e r :

I a p p r e c i a t e  y o u r  w o r k  in the L e g i s l a t u r e  in m o v i n g  the T o r t  R e f o r m  b i l l  

forward. I hop e that we  hav e  a c h a n c e  to say h el l o  w h e n  I a m  i n  J u n e a u  

the 27th and 28th of F e b r u a r y  or M a r c h  1.

T h e  lack of T o r t  R e f o r m  c h a n g e s  has c e r t a i n l y  d i s c o u r a g e d  the m e d i c a l  

c o m m u n i t y  fa r  m o r e  tha n  is realized. I think Tor t  costs e a l s o  d r i v e n  

up the cost of m e d i c a l  c a r e  f a r  g r e a t e r  than p e o p l e  realize.

I c e r t a i n l y  a p p r e c i a t e  y o u r  w o r k  t his pas t  few months.

Pa u l  M. W o r r e l l ,  M . D

P r e s id e n t ,  A n c h o r a g e  M e d i c a l  S o c i e t y  

p m w : p k



February 22, 1994

Rep. Brian Porter, Chair

When I moved to Alaska in 1955, attorneys headed my 
lis t of most admired professions. Lawyers have done a 
lot for Alaska and America. However, times have 
changed.

The legal system has changed to be one of the worst of 
the profession. Not lawyers, per se, but the system.

I recently was involved in a s illy  lawsuit that racked up 
way over $ 100,000 in legal fees. The suit was 
eventually suspended w ith no settlement money. Only 
the lawyers won.

Please pass any law that w ill clamp down on liab ility 
reform and stop s illy  lawsuits. Why does Alaska need 10 
times more per capita the number of attorneys that 
practise in growing Japan?

P.S. This complaint is a b u t the legal system, not 
lawyers. There's lots of fine attorneys that must play by 
the rules of this terrible system.

Received
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Robert B. Stephonson 
P.O. Box 81314 
Collega, Alaska 99708

February 17, 1994

To Vfhom It May Concern:
i
j It is my understanding that KB 292 would severely limit 

Alaskans' right to recovery from accidents and negligence.

In 19881 X and two others suffered massive 3rd degree hums 
from a 500 gallon propane spill and explosion near Fairbanks. 
Untrained workers were directed to wove a large propane tank (1,200 
gal.1 cap., 3' x  18') containing about 500 gallons of liquid 
propane. That's illegal. They broke a bottom valve, and all 500 
gallons leaked out and exploded within minutes. In addition, the 
resisting fire burned down a huge warehouse, a loss of several 
million dollars.

I spent a month in the hospital, including two weeks in the 
intensive care burn unit, and did not recover from my burns and 
skirl grafts for about three years. In fact, my skin will never be 
the jsame as it was. My hospital and doctor bills for the first 
month alone were well over $100,000. None of us will ever be the 
same after these burns and emotional injuries.

i
j This accident was a refait of improper handling of a propane 

tank. The owner of the tr.nk did not want to remove the propane 
fronj the tank BEFORE aovirg it, as is required.

I
■ My burns and skin grafts have healed now, but I will never be 

the ‘same, as I am sure you can understand.

i It was more than a year after tho explosion that symptoms of 
Post Traumatic Stress Disorder (FTSD) began to surface. 
VtJ-htmares, sleeplessness, fear of the workplace, just to name aNigh
few,| were common.

• I still have flashbacks and nightmares of amputation and death 
squads.

' 43% of my body had little or no skin. I could only begin to 
describe the pain of being lowered into a whirlpool for debriding' 
(deajd skin scrubbed off). No amount of morphine can prevent the 
screaming and the horrible pain.

! No amount of money can compensate for that pain, which took 
place once a day for thirty days. Would voii go through that for 
$10,'000 a day? How about $20,000? What's YOUR price? If this 
happened to your son or daughter or family member, would you want 
to cap their recovery for pain and suffering?

Giooi

I
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Stephenson
Page 2

It would be my recommendation for industry to be regulated by 
stricter standards and be made to follow existing standards. In my 
opinion, this would limit the negligence and the injuries to 
Alaska's work force.

Let's stop the negligence/ not prevent the fair recoveries for 
ihjvLred Alaskans.

: I believe that HB 292 is completely unfair to innocent victims 
in AlasJca. It would have serious consequences to the citizens of 
Alaska/ your constituents. I strongly urge you to vote against 
such tort reform bills.

! Your response would be greatly appreciated. 

Sindorely,

Robert B. Stephen:
' V‘n

(£002
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iV o ic e  o f  T h e  T im e s
The Anchorage Times

Publisher. BILL J. ALLEN 
"Believing in Alaskans, putting A laska  f i r s t "

Editors: DENNIS FRADI.EY. PAUL IENKINS. W ILLIAM J. TOBIN 
The Anchorage Times Commentary in lliis sremenl of the Anchorage Doily News docs not represent 
iho views of flic Daily Ncns. It is written ana publishod under an ngrocment with formor owners of 
The Times, in iho interests of preserving a diversity of viewpoints in the community.

Y OU ’VE SEEN  the ads. Designed to provoke your deepest 
fears. An airplane with a broken wing after a crash that could 

have injured members of your family. . .  a child in a wheelchair af­
ter the school gymnasium roof fell in and crushed him. Such horror 
stories include the warning that if the Legislature enacts pending li­
ability reform.legislation, the victims in such tragedies — you — will 
not be compensated for your medical costs and loss.

The ads are classic bunk!
The trial lawyers associations and other parties that sponsor such 

misleading information are attempting to confuse the issue suffi­
ciently so that once again they can succeed in preventing passage of 
needed tort reform.

There is a good reason why some lawyers don’t want the law 
changed. On that rare occasion, under current law, when a person is 
injured and must sue for compensation — and is successful — a big 
portion of the settlement money winds up in the pockets of the 
lawyers involved, not in the victim’s hands.

Despite what the ads proclaim, the tort reform being debated in 
Juneau would not prevent victims of accidents from being compen­
sated for their losses. Just the opposite.

Under House Bill 292 and Senate Bill 254, there would be no lim­
it on a person’s right to collect 100 percent of all economic losses, in­
cluding past and future wage losses, past and and future medical 
costs, past and future rehabilitation costs, past and future retire­
ment benefits or other past and future economic losses due to the 
mishap.

The limits on liability under the proposed legislation would be for 
non-economic losses like pain, suffering and inconvenience. These 
would be capped at a half-million dollars. This is an importar.. re­
form for the public.

Current law allows for windfall settlements. As a result, compa­
nies and individuals who sell products or services must cany expen­
sive liability insurance. Their customers — each of us — pay a por­
tion of that insurance.

In fact, any chance for meaningful health care reform in Alaska 
greatly depends first on enactment of the proposed tort reform legis­
lation. Currently, not only do doctors and other health care 
providers pay horrendous liability insurance premiums, they must 
practice what is called “defensive medicine” Whether a patient does 
or doesn’t  need X-rays, lab work, or whatever, the doctor orders all of | 
them as protection in case of a lawsuit

A tremendous amount of today’s inflated medical costs can be at­
tributed to current liability law.

Don’t be fooled by the ads. T.d your legislator to support reform, 
and be especially wary of a lawmaker who represents the lawyers 
instead of your best interests in this issue.
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□ The threat of lawsuits and excessively large jury awards 
forces business to add a hidden “tort tax” to the price of 
products and services.
□ This tax costs the American family, on average, about 
$1,200 a year. We think that’s too high a price for anyone to
pay-

□ It’s time we stop lawsuit abuse



Lawsuits without Merit

From 1980 -  1989, of the 181 closed M IEC  
claims, 88 % settled without payment

11 Claims settled without payment 
M  Claims settled with payment



Lawsuits without Merit

From 1977 -1989, of the 174 
MICA lawsuits, 57 % settled 

without payment
From 1977 -  1989, of the 119 
MICA claims, 61% settled 

without payment

H  Lawsuits settled without payment 
M  Lawsuits settled with payment

K9 Claims settled without payment 
US Claims settled with payment



Lawsuits without Merit

1977 -1989, cost of defending a MICA lawsuit 
averaged 19% of amount of settlement paid

M  Average cost of defense as %  of settlement paid 
B  Average settlement paid



Cap on Non-Economic Awards
The $500,000 cap on non-economic awards effects only 3% of 

lawsuits filed for personal injury or wrongful death. If the estates of 
everyone that died in a motor-vehicle accident in Alaska in 1991 filed a 
lawsuit, the cap would only affect three cases.

* source: National Safety Council



Effects of HB 292 on Non-Economic Awards

Past Wage Loss No Effect
Future Wage Loss No Effect
Past Medical Cost No Effect
Future Medical Cost No Effect
Past Rehabilitation Costs No Effect
Future Rehabilitation Costs No Effect
Other Past Economic Losses No Effect
Other Future Economic Losses No Effect
Past Retirement Benefit No Effect
Future Retirement Benefit No Effect
Pain, Suffering, Inconvenience Limit $500,000
Physical Impairment, Disfigurement Limit $500,000
Loss of Enjoyment of Life Limit $500,000
Loss of Consortium Limit $500,000



H o w  D o e s  T o r t  C o s t  E s c a l a t i o n  

C o m p a r e  W i t h  G N P  G r o w t h ?

■ Tort cost growth far outstripped GNP growth since 1 9 3 0 , increasing 3 0 0  times 
over this 5 7-year period, compared with a 5 0-fold increase for GNP.

IB Until shortly after World War II, growth in both tort costs and the GNP ran fairly 
parallel. Only in the late 1 9 4 0 s and early 1 9 5 0s did the two diverge, with tort costs 
consistently outpacing GNP growth.



pi - ■

A n n u a l  G r o w t h  S i n e #

S i n c e  1980,  C W  I n c r e a s e s  H a v e

L e v e l e d  O f f  f o r  A l l  S o c i a l  S y s t e m s  

S a v e  T o r t s

■ As noted, cost escalation has moderated for all social systems but torts. Between 
1980  and 1 9 8 7 , for example, tort costs rose at an annual rate of 16%, or 10 .6% 
when 'justed for inflation. This compares with the following annual increases 
(also aujusted for inflation) of:

□ 5% for government health expenditures

□ 4 .5% for workers’ compensation costs

□ 4 .2% for Social Security expenditures

□  2.7% for GNP.



L i t i g a t i o n  C o s t s : E v e r y d a y  Im p a c t  o f  a  H i d d e n  

T a x  o n  A l a s k a  F a m i l i e s

You have never been involved in a lawsuit and the problem of expensive court cases and 
settlements for millions of dollars doesn’t affect you.

Think again.
As consumers, you should know the facts. When you purchase a product or service, part of your 

money goes toward the manufacturer or service providers’ cost for liability instance. You’d be 
surprised how much of your money js spent on the cost of litigation. The following is reprinted 
from The 96 Billion Dollar Game: You Are Losing by Philip J. Hermann:

The definition of litigation costs used here includes components, accessories, services purchased and attributable 
to the product or service, as well as distribution and dealer litigation including customer dissatisfaction. The chart 
below does not include litigation costs for Workmen’s Compensation or payment for injury.

Litigation cost for different manufacturers for similar products and services may differ as well as for the same 
products and services for different years. The difference and the fluctuation of sales volume is an important factor, as is 
the fluctuation of lawsuits, settlements, consumer prices, better design and litigation controls. However, the estimates 
are reasonably representative and valid. Manufacturers and purveyors of services are sensitive to the publication of 
their litigation costs. As a result, names of those cooperating and oilier sources cannot be published.

Difference in litigation percentages is also influenced by more competitive components and less litigation costs 
allocated to less expensive components and models.

Product/Service Retail Price Litigation Cost P ercent of T otal
Auto Insurance: $50,000/100,00( Coverage Liability

Couple with 17-year-old Daughter 
with driver training, large Midwestern 
city, average premium

$2,270.00 $681.00 30%

Age 30, married couple, 
no driving age dependents, large 
Midwestemcity, average premium

$1360.00 $408.00 30%

Over 30, married couple,
2 speeding tickets, small Midwestern 
town/rural area, average premium

$900.00 $270.00 30%

Consumer Product Services
Baseball $6.00 $0.18 3%
Mountain Bicycle, 2 7 ’ $300.00 $8.00 3%
Exercise Bicycle, fan type $400.00 $6.00 1.5%
Home wood working shop machines: 
planer, jointer, band saw, drill press, 
dust collector

$3000.00 $135.00 4.5%

Lawn mower, riding rotary $700.00 $42.00 6%
Roller blades $190.75 $5.72 3%
Roller skating ticket, Friday night $5.00 $0.25 5%
Ski lift ticket $40.00 $2.00 5%
Step ladder, 8” Aluminum $119.00 $23.86 20%
Sweeper, upright $150.00 $0.75 .005%



Product/Service Retail Price L itigation Cost Percent of Total
Medical Services: Includes defensive medical procedures and litigation costs of support personnel

Maternity - teaching hospital, 
doctor on staff, prenatal care $550.00 $183.15.00 33%
Maternity, doctor on staff - delivery $1200.00 $398.60 33%
Maternity, doctor on staff, hospital 2 days $3000.00 $500.00 17%
Hospital, non-teaching, 2 days 
including prenatal care and 
delivery-managed care $3367.00 $1021.81 30%
Open heart surgery, nationally 
recognized teaching hospital & medical $35,000.00 $8550.00 24%
Pace maker, state of the art, 
not including medical to install

$18,000.00 $3000.00 17%

Tonsillectomy $575.00 $191.00 33%
DPT vaccine $11.50 $2.40 20.9%
Motorized wheel chair $1000.00 $170.00 17%

M otor Vehicles - domestic parts and m anufacture
Sub-compact auto $12,500.00 $375.00 3%
Standard size, fully equipped auto $23,000.00 $805.00 3.5%
Luxury auto, fully equipped $30,000.00 $1200.00 4%
Compact station wagon $15,000.00 $450.00 3%
Standard station wagon, fully equipped $20,992.00 $734.72 3.5%
Pickup truck, basic $10,000.00 $3.50.00 3.5%
Pickup truck, high performance, deluxe $21,613.00 $972.59 4.5%
Delivery truck v28,415.00 $1278.56 4.5%
Work truck $14,700.00 $661.00 4.5%

Personal injury Lawsuits - terminated by trial and settlements
Average recoveiy $37,000.00 $18,500.00 50%

Hotels
Hotel (upscale) - one night with meals, 
one or more person to room

$113.95 $00.65 .06%

Restaurants
Limited menu, no table service, 
hamburger, fries & coke $3.75 $00,006 .002%
Meal, limited menu, table service $9.00 $00.02 .0022%
Meal, full menu, table service with wine $25.00 $00,045 .0018%
Reprinted from The 96 Billion Dollar Game: You Are Losing by Philip J. Hermann
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Alaska

Arizona

Calif oral*

Colorado

ComecUcnt

FloiMn

Georgia

Illinois

Massachusetts

Mbsonri

New Jersey

New York

Nortk Carolina 3yr

Pennsylvania

Virginia

Wasblngtoa

Wbcoasla

Statutes of L imitations 

How Does Alaska Compare?
Includes statute section number

Indiana

Michigan

Texas

JTHER STATES KEY:
Foreign ■•Forum 
• •6ReiI/2 Personal ••••Personal

eprinted with the permission of 
awyers& Judges Publishing Company. Inc.

t ALASKA KEY:
Fraud- 6yr=09.10.120Cif it*e , political or public corp), 10 yr=09.10.230(1and patent* 

ly r  after dscorety«12.10.020(bfeich of fiduciary, misconduct by police)
Wrongful Death-6yr=09.10AS (cooitructioo) statute ruled unconstitutional by Sup.Crt. Op. 3290,2 yr=09AS380 
Design - 09.10.055 statute ruled unconstitutional by Sup.Crt. Op. 3290
Personal Injury - 6 vr=O9.!0.QS5 (construction) statute ruled unconstitutional by Sup.Crt. Op. 3290,2 yr=09.10.070 
Medical Malpractice - 09.10.070 (after age o f majority. 09.10.040 for millers)
Forfeiture - 3 yrs=09.10.060,2 yr*=09.10.070



L i a b i l i t y  R e f o r m s  in  1 9 S 6

Following the explosion in liability premiums in 1 9 8 5 , 
states became more interested in reforms.

Percei. of liability premiums affected 

Type of reform Number General Medical State list
of states liability Mal­

practice
Modify joint & several 

liability
16 53% 55% Alaska, California, Colorado, Connecticut, Florida, Hawaii, Illinois, 

Michigan, Minnesota, Missiouri, New Hampshire, New York, Utah, 
Washington, West Virginia, Wyoming*

Limits on liability 13 11% 14% Alabama, Alaska, Colorado, Connecticut, Delaware, Hawaii, Indiana, 
Maine, Maryland, New Hampshire, Tennessee, Utah. Wyoming

Limits on non-economic 
damages

10 14% 12% Alaska, Colorado, Florida, Kansas, Maryland, Minnesota, New 
Hampshire, New Mexico, Oklahoma, Washington

Limits on punitive damangcs 6 9% 7% Colorado, Florida, Minnesota, New Hampshire, New Mexico, 
Oklahoma

Modify collateral source rule 5 13% 9% Colorado, Connecticut, Indiana, Michigan, Minnesota

Provide for structured or 
periodic payments

7 12% 10% Alaska, Connecticut, Iowa, Maine, Michigan, Utah, Washington

Modify dram shop mles 11 17% 18% Arizona, Colorado, Connecticut, Indiana, M a on, 
Montana, New Hampshire, Tennessee, Utah, \\„  in.

Modify statute of limitations 4 5% 5% Colorado, Connecticut, Maine, Washington

Limit attorney contingency 
fees

4 5% 3% Connecticut, Maine, New Hampshire, Wisconsin

Source: The Effect of1980s Tort Reform Legislation on General Liability and Medical 
Malpractice Insurance

•Colo., Utah, & Wyo. abrogated joint and several liability in 1986. 
The remaining states modified the doctrine.



R e s u l t  o f  R e f o r m s  

M a d e  in  1 9 8 6

The liability reform efforts did more than constrain 
spiraling costs of insurance. They stabilized insur­
ance markets and fostered sound functioning of the

economy.

Change in real total annual insurer loss and premiums,
by line 1985 - 1988
Losses in Premiums Loss Loss
$ millions in $ millions Ratio 85 Ratio 88

General liability -4871 5678 1.12 0.62
Medical malpractice -531 1256 1.22 0.79
Automobile 7924 14201 0.75 0.71

Source: The Effect c/f1980s Tort Reform Legislation on General Liability and Medical 
Malpractice Insurance



History of ISO General Liability Rate Changes in Alaska
Products Premises Professional Liability

Approval
Date

Rate
Change
(in %)

Basic
Limits

Increased
Limits All

Manufac­
turers & 

Contractors

Owners, 
Landlords, 
& Tenants

Physicians, 
Surgeons & 

Dentists Hospitals
1/7/84 7.8 X X X

2/1/84 128.8 X X X

2/17/84 40.1 X X

10/4/84 21 X X

10/31/84 20 X X

11/29/84 5.6 X X

2/2/85 1.3 X X

2/6/85 10.7 X X X

7/10/85 23.1 X X

11/1/85 43.8 X X X

2/26/86 50.0 X X

4/14/86 7.6 X X

6/13/86 15.4 X X

7/3/86 8.9 X X

9/5/86 3.3 X X

2/27/87 12.1 X X

3/2/87 30.6 X X X

4/3/87 35.0 X X

6/15/87 31.6 X X

8/4/87 9.7 X X

3/30/88 -4.3 X X

7/19/89 -20.0 X X

1/11/90 -13.7 X X

1/12/90 1.1 X X X

2/19/92 6.1 X X X

2/19/92 -12.0 X X X

4/1/92 14.0 X X

11/13/92 -3.2 X X X

1/7/93 0 X X

4/16/93 -2.5 X X X

9/24/93 0 X X

Notes:
1. Effective date of an ISO filing is generally 3 to 6 months after approval date.
2.Ratc change is the overall average, different “classes” (e.g. neurosurgeon vs. general j ractitioner) will 
probably have different changes apply to them.
3. “Basic” and “Increased” refer to the limits of liability under the policy. Basic limits .ire about $25,000; 
everything else is an increased limit. People who only purchase base limits won’t be affected by an increased 
limit rate change. People who purchase increased limits are affected by both basic and increased limit changes.
4. “Products,” “Premises” and “Professional Liability” are different types of policies. Products includes 
completed operations (such as a construction project); Premises is what is purchased by most small businesses 
for risks occurring on their premises.
5. The filing approved on 4/1/92 only applied to governmental subdivisions.

Source: State of Alaska Department of Commerce and Economic Development -  Division of Insurance



I n  t h e  F i n a l  A n a l y s i s ,  t h e  T o r t  S y s t e m  

D o e s  N o t  E f f e c t i v e l y  S e r v e  V i c t i m s  ’ 

N e e d s

Available to victim 

3 Unavailable to victim

P o r t i o n  R e t u r n e d  t o  B e n e f i c i a r y

Torts Workers’ Health Social
Comp Insurance Security

■ If the tort system is judged as a method of compensating accident victims for 
their losses, it is both inefficient and unfair. Inefficient, because only half - or less 
- of the cost goes toward any form of compensation for victims. Unfair, because 
many victims receive no compensation at all.



Attorney Commission as Presently Used
Example case of transaction costs in Alaska

Category of Loss

Actual
Claim
Dollar
Loss

Formula 
Attorney 
40% Fee
*see note

Revised
New

Claim
Loss

Actual
Recovery

Settlement
Amount

Recovery
Attorney

40%
Commission

Actual
Amount

to
Victim

Percent 
of Recovery 

to Actual 
Loss

Past Wage Loss 
Future Wage Loss 
(present value)
Past Medical Loss 
Future Medical Loss 
Other Past Loss 
Other Future Loss 
Pain and Suffering

20,000.00

350.000.00
75.000.00

120.000.00
25.000.00
75.000.00 

500,000.00

33,333.33

583.333.33
125.000.00
200.000.00 
41,666.67 

125,000.00
833.333.33

33,333.33

583.333.33
125.000.00
200.000.00 
41,666.67 

125,000.00
833.333.33

30,000.00

450.000.00
120.000.00
175.000.00
20.000.00 
75,000.00

375,000.00

12,000.00

180,000.00
48.000.00
70.000.00 

8,000.00
30.000.00 

150,000.00

18,000.00

270.000.00
72.000.00

105.000.00
12.000.00 
45,000.00

225.000.00

90.00%

77.14%
96.00%
87.50%
48.00%
60.00%
45.00%

Claim Totals 1,165,000.00 1,941,666.67 1,941,666.67 1,245,000.00 498,000.00 747,000.00 64.12%

♦Attorney Markup is determined by dividing the Claim Dollar amount by 60%.

Additional Deductions from the Claimant’s Award
As allowed by the Supreme Court, Alaska Bar Associaltion, and the recovery process.

Amount
Attorney

Costs
Attorney

Commission
Amount 

to Attorney
Amount to 
Claimant

Gross Recovery
Rule 82 Fees
Pre-Judgment Interest

747.000.00 
124,500.00
250.000.00

40,000.00
0
0

already taken 
40.00% 
40.00%

40.000.00 
49,800.00

100.000.00

707.000.00 
74,700.00

150.000.00

Deduction Totals 
Claim Total 
Settlement Total 1,619,500.00

189.800.00 
498,000.00
687.800.00

224.700.00 
707,000.00
931.700.00

Settlement Distribution

■ Percent to 
Victim 

□ Percent to 
Attorney

53%

Restoration to Victim

■ Actual Loss 
Recovered 

□ Actual Loss 
Not Recovered



Attorney Commission as Presently Used
Example claim of transaction costs in Alaska 

As allowed by the Supreme Court, Alaska Bar Associallion, and the recovery process.

Amount
Attorney

Costs
Attorney

Commission
Amount 

to Attorney
Amuunt to 
Claimant

Claim Totals 
Gross Recovery 
Rule 82 Fees 
Pre-Judgment Interest

1,165,000.00
747.000.00 
124,500.00
250.000.00

0
40,000.00

0
0

40.00%
0

40.00%
40.00%

498,000.00
40.000.00 
49,800.00

100.000.00

747.000.00
707.000.00 
74,700.00

150.000.00

Deduction Totals 
Claim Total 
Settlement Total 1,619,500.00

189.800.00 
408,000.00
687.800.00

224.700.00 
707,000.00
931.700.00

Claim ant’s Actual Claim Dollar Loss = $1,165,000.00

S e t t l e m e n t  D i s t r i b u t i o n  R e s t o r a t i o n  t o  V i c t i m

B9  Percent to Attorney 
ffl Percent to Victim

13 Actual Loss Not Recovered 
fli Actual Loss Recovered



T otal C ost A llocations
For a typical lawsuit in Alaska with actual 

dollar claim losses of $1,165,000.00

Defense Attorney Fees and Costs $307,705
Plaintiff Attorney Fees and Costs $687,800
Compensation to Claimant $931,700
Total Costs $1,927,205

Net amount paid to claimant

costs and fees 
$307,705

Percent of total costs paid to claimant:

4 8 %



L i t i g a t i o n  C o s t s : E v e r y d a y  Im p a c t  o f  a  H i d d e n  

T a x  o n  A l a s k a  F a m i l i e s

You have never been involved in a lawsuit and the problem of expensive court cases and 
settlements for millions of dollars doesn’t affect you.

Think again.
As consumers, you should know the facts. When you purchase a product or service, part of your 

money goes toward the manufacturer or service providers’ cost for liability insurance. You’d be 
surprised how much of your money is spent on the cost of litigation. The following is reprinted 
from The 96 Billion Dollar Game: You Are Losing by Philip J. Hermann:

The definition of litigation costs used here includes components, accessories, services purchased and attributable 
to the product or service, as well as distribution and dealer litigation including customer dissatisfaction. The chart 
below does not include litigation costs for Workmen’s Compensation or payment for injury.

Litigation cost for different manufacturers for similar products and services may differ as well as for the same 
products and services for different years. The difference and the fluctuation of sales volume is an important factor, as is 
the fluctuation of lawsuits, settlements, consumer prices, better design and litigation controls. However, the estimates 
are reasonably representative and valid. Manufacturers and purveyors of services are sensitive to the publication of 
their litigation costs. As a result, names of those cooperating and other sources cannot be published.

Difference in litigation percentages is also influenced by more competitive components and less litigation costs 
allocated to less expensive components and models.

P roduct/Service Retail Price L itigation Cost Percent of Total
Auto Insurance: $50,000/100,000 Coverage Liability

Couple with 17-year-old Daughter 
with driver training, large Midwestern 
city, average premium

$2,270.00 $681.00 30%

Age 30, married couple, 
no driving age dependents, large 
Midwestemcity, average premium

$1360.00 $408.00 30%

Over 30, married couple,
2 speeding tickets, small Midwestern 
town/rural area, average premium

$900.00 $270.00 30%

Consumer Product Services
Baseball $6.00 $0.18 3%
Mountain Bicycle, 2 7 ’ $300.00 $8.00 3%
Exercise Bicycle, fan type $400.00 $6.00 1.5%
Home wood working shop machines: 
planer, jointer, band saw, drill press, 
dust collector

$3000.00 $135.00 4.5%

Lawn mower, riding rotary $700.00 $42.00 6%
Roller blades $190.75 $5.72 3%
Roller skating ticket, Friday night $5.00 $0.25 5%
Ski lift ticket $40.00 $2.00 5%
Step ladder, 8W Aluminum $119.00 $23.86 20%
Sweeper, upright $150.00 $0.75 .005%



P roduct/Service Retail Price L itigation Cost Percent of T otal
Medical Services: Includes defensive medical procedures and litigation costs of support personnel

Maternity - teaching hospital, 
doctor on staff, prenatal care $550.00 $183.15.00 33%
Maternity, doctor on staff - delivery $1200.00 $398.60 33%
Maternity, doctor on staff, hospital 2 days $3000.00 $500.00 17%
Hospital, non-teaching, 2 days 
including prenatal care and 
delivery-managed care $3367.00 $1021.81 30%
Open heart surgery, nationally 
recognized teaching hospital & medical $35,000.00 $8550.00 24%
Pace maker, state of the art, 
not including medical to install

$18,000.00 $3000.00 17%

Tonsillectomy $575.00 $191.00 33%
DPT vaccine $11.50 $2.40 20.9%
Motorized wheel chair $1000.00 $170.00 17%

M otor Veincles - domestic parts and manufacture
Sub-compact auto $12,500.00 $375.00 3%
Standard size, fully equipped auto $23,000.00 $805.00 3.5%
Luxury auto, fully equipped $30,000.00 $1200.00 4%
Compact station wagon $15,000.00 $450.00 3%
Standard station wagon, fully equipped $20,992.00 $734.72 3.5%
Pickup truck, basic $10,000.00 $350.00 3.5%
Pickup truck, high performance, deluxe $21,613.00 $972.59 4.5%
Delivery truck v28,415.00 $1278.56 4.5%
Work truck $14,700.00 $661.00 4.5%

Personal injury Lawsuits - terminated by trial and settlements
Average recovery $37,000.00 $18,500.00 50%

Hotels
Hotel (upscale) - one night with meals, 
one or more person to room

$113.95 $00.65 .06%

Restaurants
Limited menu, no table sendee, 
hamburger, fries & coke $3.75 $00,006 .002%
Meal, limited menu, table sendee $9.00 $00.02 .0022%
Meal, full menu, table service with wine $25.00 $00,045 .0018%
Reprinted from The 96 Billion Dollar Game: You Are Losing by Philip J. Hermann



POSITION PAPER 
The Alaska Civil Liabilities Act

by
Alaskans for Liability Reform

Historical Background

Since 1986 Alaskans for Liability for Reform have been 
continuously working with the Alaska legislature to make needed 
substantive changes in the Alaska Civil Liberties Act.

In 1988 the organization was responsible for a statewide 
initiative which limited the percentage of fault on injuries 
and wrongful deaths. More than 72 per cent of Alaska's voters 
were in favor and passed into law this act which required judges 
and juries to allocate awards by percentage of fault. The intent 
was that all parties whether sued or not were considered.

The reforms sought by this organization have but one common 
goal —  ensuring all parties in a law suit are treated fairly, 
suits are brought and concluded within a reasonable time period, 
and that awards by the courts are both reasonable and fair.

The Issue Today

Broad, statewide support to create further reforms in the 
Civil Liberties Act has reached an all-time high and involves 
a variety of organizations and individuals. They have been 
instrumental in helping put together legislation that will enact 
further reforms to create a more equitable distribution of the 
cost and risk of injury. The proposed legislation, House Bill 
No. 292, and a companion bill in the Senate, S.B. 254, would 
reduce costs associated with the civil justice system and ensure 
adequate and appropriate compensation of injuries.

Passage of this important piece of legislation is critical 
to the well-being of our current and future residents, putting 
some economic sense and reasonableness back into the judicial 
system.

Both pieces of proposed legislation have many reform amendments 
and include seven major points designed to provide fair compensation 
for injured parties, setting legal and realistic statute limitations, 
establish fair guidelines for recovery and reduce costs of litigation.

Specifically, the legislation supported by Alaskans for 
Liability Reform:

Limits Non-Economic Damages

This would allow injured parties to recover all economic 
damages up to a cap of $500,000 for non-economic losses, generally 
known as "pain and suffering." It would have no affect on wage



losses, medical expenses, rehabilitative care, dependent care 
or other costs related directly to the injuries. It would also 
prevent collecting more than $500,000 by multiple filings for 
the same incident.

Gillespie v. Beta Construction*
No. 3AN-90-8414 CV

Discloses Double Recovery

The legislation would require that judges and juries be 
informed whenever a person has already received payment for 
economic loss from other collateral sources. Claimants could 
only recover damages that exceed any amount previously paid.
It would prevent plaintiffs from collecting more than once for 
the same injury.

Justice v. Humana 
No. 3AN 86-122-CV

Establishes Reasonable Statutes of Limitation on Legal Actions 
and Health Care Providers

The act would set a fair and reasonable term of limitations 
of six years on legal actions for injury, death or property 
damage. All crimes, except murder, have a statute of limitation 
and the same standard of fairness should apply to civil law.

The legislation would set a fair and reasonable term of 
limitations of two years on actions against health care providers 
based on professional negligence or omission. The two year 
limit would not apply to minors under six years of age.

Johnson v. Siegfried 
Alaska Supreme Court Opinion 3890

Limits Punitive Damages

The bill states that punitive damages must be "clear and 
convincing" actions of malice or conscious disregard of another 
and that any awards will be at least $200,000 or up to three 
times the amount of compensatory damages awarded exclusive cf 
pain and suffering.

Underwriters at Lloyds v. The Narrows, L & L Enterprises
No. 3AN 089-09272 CV

Keeps a Person Engaged in a Felony from Suing

The legislation would prevent a person or his estate from 
suing for personal injury or death that occured while the person 
was committing a felony.

John Miller v. Anchorage Police Dept.
No. 3 AN-90-8009 CV



Limits Attorneys Fees and Assures Plaintiffs Receive a Larger 
*. Share of Award Money

This would require the payment due the attorney on a contingent 
fee basis to be paid in a lump sum under present value at time 
of award, and prevent attorneys from getting increases due to 
payment adjustments for inflation. Plaintiffs would receive 
a greater share of their settlement award.

Conclusion

All of these major provisions are critical in helping control 
liability insurance costs and establish fairness, as well as 
reasonableness, in the civil judicial system. Passage of this 
legislation is net only necessary, but at last, a thorough, 
logical and well researched answer to an on-going problem in 
Alaska.

Many other states have already made specific changes in 
liability law such as those proposed in the House and Senate 
bills. California, notably, has been a leader in tort reform 
and as well, a model for other states in successfully adopting 
such changes without harm to the judicial system.

By adopting this act, Alaska could become a role model 
in liability reform by legislative enactment and at the same 
time solve one of its major civil liberty problems.

*Court cases cited are found in Summary Booklet dated December 
1993 by Alaskans for Liability Reform.



S t a t e  o f  A l a s k a

Department of C o m m e r c e  

and Economic Development

Division of Insurance

Division of Insurance Ninth Floor# State Office Building
P.O. Box 1 1080B 333 Willoughby Avenue
Juneau, A K  99811*0805 Juneau, Alaska 99801
Phone (007) 4 G 5 - 2 O T 5 7 3  F A X  (909) 465*3422

FAX Transmittal

From: Barbara Thurston Date: January 14,1994

To: Resa Jerrel

Company:

Fax Number: 789-3433 

Number of Pages: 2 

Hard Copy to Follow: No

Here is the Information you requested on General Liability rate changes. This is a history 
of the rate changes filed by the Insurance Services Office (ISO) which files on behalf cf 

most of the companies selling General Liability insurance in Alaska.

As you can see, there are several different types of policies here...I've marked with Xs the 
type of filing (basic limits versus excess limits) and the type of form (professional, premis­
es, or products liability) for each rate change.

This information was taken off a special report generated by ISO in response to m y  
request for historical Information. While I believe that it Is all correct, I have not verified all 
the details myself, so can't guarantee that this information is free of any errors.

Let m e  know If you have any questions as to how to interpret this chart.
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T
History of ISO Geners! Liability Rate Changes In Alaska

1
Products Pramlass

Approval 
r|atfl 
177/04

Rat©
Chano©

2/1/84
2/17/84
TO/4/84
10/31/84

7.8
128.8
40.1
21
20

Basic
Limits

x

Increased
Limits All

Manufacturers & 
Contractors

x

Owners, 
Landlords, & 
Tenants

Professional Liability 
Physicians, I
Surgeons, 
and Dentists Hospitals

11/29/84 5.6
2/2/85
2/6/85
7/10/85
11/1/85
2/26/86
4/14/86

1.3
10.7
23.1
43.

60
7.6

x I

6/13/86 15.4
. 7/3/86 8.9
9/5/86 3.
2/27/87
3/2/87
4/3/87

12.
30.0
35 x

6/15/87 31.6
8/4/87 8.7
3/30/88 •4.3
7/12/89 •20
1/11/90 -13.7
1/12/90 1.1
2/10/92 6.1
2/19/92 -12
4/1/92 14

11/13/92 •3.2
1/7/93
4/16/93
9/24/93

•2.5

Notes;
iThe effective date of an ISO filing Is generally 3 to 6 months after the approval date 
The rat© change la the overall average, different "classes" (e.q, neurosurgeon va general 
oractlfoneri will erohahlv have diffflrant chacoas annlu to  thnmpraotit'onar) will probably have differant chanoes apply to them
'Basic* End "Increased" refer to the limits of liability under the policy. Basic limits are-f---

about $26,000; everything else Is an Increased limit. People who only purchase basic
limits won't be affected by an increased limit rate change. People who purchase
Increased limits ore affected by both basio and Increased limit changes. |
"Products", "Premises", and "Professional Liability" are different types of policies.
Products Includes completed operations (such as a construction project); Premises lg
what Is purchased by most small businesses for risks oc urrlng oft their premises.

SiTha fllinc approved on 4/1/92 only appllsd to governmental subdivisions.
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A n  a n a l y s i s  o f  f r i v o l o u s  c i v i l  l i a b i l i t y  l a w s u i t s  

a n d  c l a i m s  a g a i n s t  h o s p i t a l s  a n d  p h y s i c i a n s  i n  A l a s k a  

f r o m  1 9 7 7  t h r o u g h  1 9 8 9 *

information for this report is based on a March, 19 9 2  report by the Legislative Research 
Agency and presented to Representative Mark Boyer per his research request # 9 1 .2 2 2 ,

“State Approaches to Medical Malpractice.”



| ivil justice in Alaska has generally been developed by the courts on a case-by-case 
basis. This has resulted in an chaotic system of rules that are often ambiguous and 
'contradictory. The result is high malpractice and liability insurance premiums, law­

suits filed decades after construction or delivery of services, and exorbitantly high costs of 
litigation to the parties involved and to the taxpayers who pay for our civil justice system.

As the information in these pages shows, a high percentage of the claims and lawsuits filed 
agai nst Medical Indemnity Corporation of Alaska (MICA, a primary medical malpractice 
insurer created by the Alaska Legislature) and Medical Indemnity Exchange of California 
(MIEC) are settled without payment. This suggests that many claims are frivolous, weak or 
unfounded. And yet the cost of litigating this avalanche of poorly-supported liability claims 
takes its toll on the parties involved as well as our civil justice system.

During the period 19 7 7  - 1 9 8 9 , the average cost to defend a MICA lawsuit that resulted in 
payment equalled 19 percent of the amount eventually paid. Meanwhile, 5 7  percent of the 
MICA lawsuits settled without any payment. And 61 percent of the MICA claims that never 
reached a lawsuit settled without payment. During the period 1980  - 1 9 8 9 , some 8 8  percent 
of the closed MIEC claims settled without payment.

Alaskans for Liability Reform support amending the Alaska Rules of Civil Procedure and the 
Alaska Civil Liabilities Act to ensure all parties in a law suit are treated fairly, suits are 
brought and concluded within a reasonable time period, and awards made by the courts are 
reasonable and fair.

1977 -1989, the cost of defending a M I C A  lawsuit averaged 

1 9 %  of the a m o u n t  of the settlement paid

2

average cost of defensu as % of average setllemem paid 

average settlement paid



O V E R V I E W  '

F r o m  1977 -1989, of the 174 M I C A  lawsuits, 

5 7 %  settled without payment

F r o m  1977 -1989, of the 119 M I C A  claims, 

6 1 %  settled without payment

[ | lawsuits settled with payment

a lawsuits settled without payment

claims settled with payment

claims settled without payment

F r o m  1980 -1989, of the 181 closed M I E C  claims, 8 8 %  settled without payment

claims settled with payment 

claims settled without payment



1977-89 S U M M A R Y ,  M I C A  L A W S U I T S

Average cost of defense compared to settlement payment
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□  Average settlement in cases where payment was made

| | cost of defense in cases where payment was made

cost of defense in cases where no payment was made
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S U M M A R Y ,  M I C A  L A W S U I T S 1 9 7 7 - 8 9

Average cost of defense in cases with payment vs cost of defense 

in cases without payment

1977 1978 1979 1980 1981 1982 1983 1984 1985 1986 1987 1988 1989

□  cost of defense in cases where payment was made

cost of defense in cases where no payment was made



1 9 8 0 - 8 9

Average cost of M I E C  defense compared to settlement payment
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cost of defense in claims where no payment was ma d e
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S U M M A R Y ,  M I E C  C L A I M S

Average cost of defense in M I E C  cases with payment vs cost of 

defense in cases without payment
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1 9 7 7 M I C A  L A W S U I T S  &  C L A I M S

Total n u m b e r  of M I C A  lawsuits: 8

N u m b e r  (and percentage) settled without payment: 4 (50%) 

N u m b e r  (and percentage) settled with payment: 4 (50%)

Average settlement: $106,250

Average cost of defense in cases resulting in no payment: $21,880 

Average cost of defense in cases resulting in payment: $6,053

Total n u m b e r  of M I C A  claims: 5

N u m b e r  (and percentage) settled without payment: 4 (80%) 

N u m b e r  (and percentage) settled with payment: 1 (20%)

Average settlement: $7,500

Average cost of defense in cases resulting in no payment: $12,222 

Average cost of defense in cases resulting in payment: $1,240

5 0 %  of all 1977 MICA lawsuits settled without payment

lawsuits settled with payment lawsuits settled without payment

8 0 %  of all 1977 MICA claims settled without payment
claims settled with payment

claims settled without payment

Cost of defending suits & claims as compared to settlements
1977 MICA lawsuits
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M I E C  C L A I M S

N o  data available for 1977

1977
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1978 M I C A  L A W S U I T S  &  C L A I M S
■f/iy:" ' 'V

Total n u m b e r  of M I C A  lawsuits: 8

N u m b e r  (and percentage) settled without payment: 6 (75%) 

N u m b e r  (and percentage) settled with payment: 2 (25%)

Average settlement: $32,500

Average cost of defense in cases resulting in no payment: $15,470 

Average cost of defense in cases resulting in payment: $12,148

Total n u m b e r  of M I C A  claims: 3

N u m b e r  (and percentage) settled without payment: 2 (66%) 

N u m b e r  (and percentage) settled with payment: 1 (33%)

Average settlement: $35,426

Average cost of defense in cases resulting in no payment: $190 

Average cost of defense in cases resulting in payment: $0

75% of all 1978 MICA lawsuits settled without payment

lawsuits settled with payment

lawsuits settled without payment

66% of all 1978 MICA claims settled without payment

claims settled with payment

claims settled without payment

Cost of defending suits &
1978 MICA lawsuits
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1 9 7 9 M I C A  L A W S U I T S  &  C L A I M S

Total n u m b e r  of M I C A  lawsuits: 6

N u m b e r  (and percentage) settled without payment: 4 (66%) 

N umber (and percentage) settled with payment: 2 (33%)

Average settlement: $23,500

Average cost of defense in cases resulting in no payment: $5,350 

Average cost of defense in cases resulting in payment: $14,294

Total n u m b e r  of M I C A  claims: 2

N umber (and percentage) settled without payment: 2 (100%) 

N u m b e r  (and percentage) settled with payment: 0 (0%)

Average settlement: $0

Average cost of defense in cases resulting in no payment: $545 

Average cost of defense in cases resulting in payment: $0

66% of all 1979 MICA lawsuits settled without payment

lawsuils settled with payment

lawsuits settled without payment

100% of all 1979 MICA claims settled without oayment

claims settled without payment

Cost of defending suits & claims as compared to settlements
1979 MICA lawsuits
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1 9 8 0 M I C A  L A W S U I T S  & / C L A I M S '

Total n u m b e r  of M I C A  lawsuits: 8

N u m b e r  (and percentage) settled without payment: 5 (63%) 

N umber (and percentage) settled with payment: 3 (37%)

Average settlement: $112,917

Average cost of defense in cases resulting in no payment: $18,144

Average cost of defense in cases resulting in payment: $36,186

Total n u m b e r  of M I C A  claims: 6

N umber (and percentage) settled without payment: 3 (50%) 

N u m b e r  (and percentage) settled with payment: 3 (50%)

Average settlement: $33,904

Average cost of defense in cases resulting in no payment: $871

Average cost of defense in cases resulting in payment: $2,351

6 3 %  of all 1980 MICA lawsuits settled without payment

lawsuits settled with payment

lawsuits settled wilhcut payment

5 0 %  of all 1980 MICA claims settled without payment

claims settled with payment claims settled withjut payment

Cost of defending suits & claims as compared to settlements
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1980
Total n u m b e r  of M I E C  claims: 3

N u m b e r  (and percentage) settled without payment: 3 (100%) 

N u m b e r  (and percentage) settled with payment: 0 (0%)

Average settlement: $0

Average cost of defense in cases resulting in no payment: $1,150 

Average cost of defense in cases resulting in payment: $0

100% of all 1980 MIEC claims settled without payment

claims settled without payment

M I E C  C L A I M S . •*' • ;• . . • . ..

Cost of defending claims as compared to settlements
1980 MIEC claims
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1981 M I C A  L A W S U I T S  &  C L A I M S

Total n u m b e r  of M I C A  lawsuits: 7

Number (and percentage) settled without payment: 3 (43%) 

Number (and percentage) settled with payment: 4 (57%)

Average settlement: $62,500

Average cost of defense in cases resulting in no payment: $3,842 

Average cô ,t of defense in cases resulting in payment: $40,892

Total n u m b e r  of M I C A  claims: 7

Number (and percentage) settled without payment: 1 (14%) 

Number (and percentage) settled with payment: 6 (86%)

Average settlement: $2,500

Average cost of defense in cases resulting in no payment: $2,295 

Average cost of defense in cases resulting in payment: $204

4 3 %  of all 1981 MICA lawsuits settled without payment

lawsuits settled with payment

lawsuits settled without payment

14% of all 1981 MICA claims settled without payment

Cost of defending suits & claims as compared to settlements
1981 MICA lawsuits
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0  M I E C  C L A I M S 1981
Total number of MIEC claims: 6

Number (and percentage) settled without payment: 5 (83%) 

Number (and percentage) settled with payment: 1 (17%) 

Average settlement: $125,000

Average cost of defense in cases resulting in no payment: $0 

Average cost of defense in cases resulting in payment: $14,479

8 3 %  of all 1981 M I E C  claims settled without payment

claims settled with payment

claims settled without payment

Cost of defending claims as compared to settlements

1981 MIEC claim s
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Total n u m b e r  of M I C A  lawsuits: 20

Number (and percentage) settled without payment: 8 (40%) 

Number (and percentage) settled with payment: 12 (60%)

Average settlement: $82,469

Average cost of defense in cases resulting in no payment: $4,595 

Average cost of defense in cases resulting in payment: $15,620

Total n u m b e r  of M I C A  claims: 5

Number (and percentage) settled without payment: 2 (40%) 

Number (and percentage) settled with payment: 3 (60%)

Average settlement: $63,722

Average cost of defense in cases resulting in no payment: $3,588 

Average cost of defense in cases resulting in payment: $2,306

4 0 %  of all 1982 MICA lawsuits settled without payment

lawsuits settled without payment

lawsuits settled with payment

4 0 %  of all 1982 MICA claims settled without payment

claims settled without payment

claims settled with payment

Cost of defending suits & claims as compared to settlements
1982 MICA claims
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1982
Total n u m b e r  of M I E C  claims: 11

N u m b e r  (and percentage) settled without payment: 5 (45%) 

N u m b e r  (and percentage) settled with payment: 6 (55%) 

Average settlement: $518,652

Average cost of defense in cases resulting in no payment: $694 

Average cost of defense in cases resulting in payment: $37,567

M I E C  C L A I M S

4 5 %  of all 1982 M I E C  claims settled without payment

claims settled with payment

claims settled without payment

Cost of defenoing claims as compared to settlements

1982 MIEC claims
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M I C A  L A W S U I T S  &  C L A I M S1983
Total number of MICA lawsuits: 18

N u mber (and percentage) settled without payment: 10 (55%) 

Number (and percentage) settled with payment: 8 (45%)

Average settlement: $231,938

Average cost of defense in cases resulting in no payment: $26,252 

Average cost of defense in cases resulting in payment: $28,538

Total number of MICA claims: 7
Number (and percentage) settled without payment: 4 (57%) 

Number (and percentage) settled with payment: 3 (43%)

Average settlement: $38,767

Average cost of defense in cases resulting in no payment: $5,875 

Average cost of uefense in cases resulting in payment: $4,244

55% of all 1983 MICA lawsuits settled without payment

lawsuits settled with payment
lawsuits settled without payment

5 7 %  of all 1983 MICA claims settled without payment

claims settled with payment

claims settled without payment

Cost of defending suits & claims as compared to settlements
1983 MICA lawsuits
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1983
Total number of MIEC claims: 8

N umber (and percentage) settled without payment: 6 (75%) 

N umber (and percentage) settled with payment: 2 (25%)

Average settlement: $3,750

Average cost of defense in cases resulting in no payment: $47,055 

Average cost of defense in cases resulting in payment: $5,973

M I E C  C L A I M S

7 5 %  of all 1983 M I E C  claims settled without payment
claims settled with payment

claims settled without payment

Cost ot defending claims as compared to settlements

1983 MIEC claims
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M I G A  L A W S U I T S  &  C L A I M S1984
Total number of MICA lawsuits: 32

N u m b e r  (and percentage) settled without payment: 17 (53%) 

N u m b e r  (and percentage) settled with payment: 15 (47%)

Average settlement: $326,607

Average cost of defense in cases resulting in no payment: $18,393 

Average cost of defense in cases resulting in payment: $68,101

Total number of MICA claims: 10
Nu m b e r  (and percentage) settled without payment: 2 (20%) 

Nu m b e r  (and percentage) settled with payment: 8 (80%)

Average settlement: $68,981

Average cost of defense in cases resulting in no payment: $740 

Average cost of defense in cases resulting in payment: $1,973

5 3 %  of all 1984 M I C A  lawsuits settled without payment

lawsuits settled with payment
lawsuits settled without payment

2 0 %  of all 1984 MI C A  claims settled without payment

Cost of defending suits & claims as compared to settlements
1984 MICA lawsuits
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1984

Total number of MIEC claims: 13
Number (and percentage) settled without payment: 9 (69%) 

Number (and percentage) settled with payment: 4 (31%)

Average settlement: $133,337

Average cost of defense in cases resulting in no payment: $11,400 

Average cost of defense in cases resulting in payment: $16,699

6 9 %  of all 1984 M I E C  claims settled without payment

Cost of defending claims as compared to settlements

claims settled with payment

claims settled without payment

1984 MIEC claims
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Total number of MICA lawsuits: 32
Number (and percentage) settled without payment: 20 (63%) 

Number (and percentage) settled with payment: 12 (37%)

Average settlement: $499,950

Average cost of defense in cases resulting in no payment: $4,449 

Average cost of defense in cases resulting in payment: $39,950

Total number of MICA claims: 29
Number (and percentage) settled without payment: 21 (72%) 

Number (and percentage) settled with payment: 8 (28%)

Average settlement: $126,672

Average cost of defense in cases resulting in no payment: $705 

Average cost of defense in cases resulting in payment: $1,757

6 3 %  of all 1985 MICA lawsuits settled without payment

lawsuits settled with payment

lawsuits settled without payment

7 2 %  of all 1985 MICA claims settled without payment

claims settled with payment _______

claims settled without payment

Cost of defending suits &
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claims as compared to settlements
1985 MICA claims
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1985
Total number of MIEC cla im s: 60

Number (and percentage) settled without payment: 57 (95%) 
Number (and percentage) settled with payment: 3 (5%)
Average settlement: $58,831
Average cost of defense in cases resulting in no payment: $867 
Average cost of defense in cases resulting in payment: $18,350

MIEC CLAIMS
••• . 'i

95% of all 1985 MIEC claims settled without payment
claims settled with payment

claims settled without payment

Cost of defending claims as compared to settlements
1985 MIEC claims
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1986 MICA LAWSUITS & CLAIMS
Total number of MICA law suits: 22

Number (and percentage) settled without payment: 12 (55%) 
Number (and percentage) settled with payment: 10 (45%)
Average settlement: $195,994
Average cost of defense in cases resulting in no payment: $3,904 
Average cost of defense in cases resulting in payment: $46,737

Total number of MICA claim s: 16
Number (and percentage) settled without payment: 7 (44%) 
Number (and percentage) settled with payment: 9 (56%)
Average settlement: $71,822
Average cost of defense in cases resulting in no payment: $283 
Average cost of defense in cases resulting in payment: $2,167

55% of all 1986 MICA lawsuits settled without payment

lawsuits settled with payment
lawsuits settled wittioui payment

44% of all 1986 MICA claims settled without payment

claims settled with payment

claims settled without payment

Cost of defending suits & claims as compared to settlements
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Total number of M IEC claim s: 60
Number (and percentage) settled without payment: 58 (97%) 
Number (and percentage) settled with payment: 2 (3%)
Average settlement: $234,346
Average cost of defense in cases resulting in no payment: $380 
Average cost of defense in cases resulting in payment: $73,133

97% of all 1986 MIEC claims settled without payment
claims settled with payment

claims settled without payment

Cost of defending claims as compared to settlements
1986 MIEC claims
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i 1987
Total number of MICA law su its : 11

Number (and percentage) settled without payment: 8 (73%) 
Number (and percentage) settled with payment: 3 (27%) 
Average settlement: $39,607
Average cost of defense in cases resulting in no payment: $187 
Average cost of defense in cases resulting in payment: $12,781

Total number of MICA c la im s: 15
Number (and percentage) settled without payment: 11 (73%) 
Number (and percentage) settled with payment: 4 (27%) 
Average settlement: $50,517
Average cost of defense in cases resulting in no payment: $378 
Average cost of defense in cases resulting in payment: $5,435

MICA LAWSUITS & CLAIMS

73%  of all 1987 MICA lawsuits settled without payment

lawsuits settled without payment

73%  of all 1987 MICA claims settled without payment

Cost o f defending suits &
1987 MICA lawsuits
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1987
Total number of MIEC cla im s: 17

Number (and percentage) settled without payment: 15 (88%) 
Number (and percentage) settled with payment: 2 (12%) 
Average settlement: $213,175
Average cost of defense in cases resulting in no payment: $402 
Average cost of defense in cases resulting in payment: $4,280

88% of all 1987 MIEC claims settled without payment

Cost of defending claims as compared to settlements

1987 MIEC claims
S250000

gH average claim settlement in cases resulting in payment
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MIEC CLAIMS
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1988
Total number of MICA law suits: 2

Number (and percentage) settled without payment: 2 (100%) 
Number (and percentage) settled with payment: 0 (0%)
Average settlement: $0
Average cost of defense in cases resulting in r o payment: $1,609 
Average cost of defense in cases resulting in payment: $0

Total number of MICA c la im s: 11
Number (and percentage) settled without payment: 8 (73%) 
Number (and percentage) settled with payment: 3 (27%)
Average settlement: $17,104
Average cost of defense in cases resulting in no payment: $39 
Average cost of defense in cases resulting in payment: $1,586

MICA LAWSUITS & CLAIMS

100% of all 1988 MICA lawsuits settled without payment

lawsuits settled without payment

73% of all 1988 MICA claims settled without payment

claims settled with payment

claims settled without payment

Cost of defending suits & claims as compared to settlements
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Tota! number of M IEC c la im s: 3
Number (and percentage) settled without payment: 2 (67%) 
Number (and percentage) settled with payment: 1 (33%) 
Average settlement: $5,000
Average cost of defense in cases resulting in no payment: $20 
Average cost of defense in cases resulting in payment: $1,191

67% of all 1988 MIEC claims settled without payment

claims settled with payment

claims settled without payment

Cost of defending claims as compared to settlements
1988 MIEC claims
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” average cost of defense in claims resulting in payment

m  average cost of defense in claims resulting in no payment



Ek & l MICA LAWSUIT'S & CLAilM S liiii;
Total number of MICA law su its : 0

Number (and percentage) settled without payment:
Number (and percentage) settled with payment:
Average settlement:
Average cost of defense in cases resulting in no payment:
Average cost of defense in cases resulting in payment:

Total number of MICA cla im s: 3
Number (and percentage) settled without payment: 0 (0%)
Number (and percentage) settled with payment: 3 (100%)
Average settlement: $3,459
Average cost of defense in cases resulting in no payment: $0
Average cost of defense in cases resulting in payment: $479

There were no 1989 MICA lawsuits reported settled

0% of all 1989 MICA claims settled without payment

Cost o f defending suits & claims as compared to settlements
1989 MICA lawsuits

$1-3

SO
SO
so.;

so-i

so-i

so-i

so-i

so-;

so

SOJ -SO­ SO- 1 7  .

El average lawsuit settlement in cases resulting in payment

□ average cost ol defense in lawsuits resulting in payment

B average cost of defense in lawsuits resulting in no payment

$3500-n 
$3000- 

S2500-; 
$2000-i 

$1500 
S1000 
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1989 MICA claims

$479

[7% average claim settler, .ent in cases resulling in payment

~| average cost ol defense in claims resulling In payment

|H average cost of defense in claims resulting in no payment
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1 1989
Total number of MIEC c la im s: 0 claims closed

No MIEC claims were closed in 1989.
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T A B L E  O P  C O N T E N T S  

A L A S K A  S T A T U E  R E F E R E N C E S

S E C T I O N A P P E N D I X N U M B E

S E C T I O N 2 A P P E N D I X A
S E C T I O N 3 A P P E N D I X B
S E C T I O N 4 A P P E N D I X B
S E C T I O N 5 A P P E N D I X B
S E C T I O N 6 A P P E N D I X B
S E C T I O N 7 A P P E N D I X C
S E C T I O N 8 A P P E N D I X C
S E C T I O N 9 A P P E N D I X C
S E C T I O N 1 0 A P P E N D I X C
S E C T I O N 1 1 A P P E N D I X C
S E C T I O N 1 2 A P P E N D I X C
S E C T I O N 1 3 A P P E N D I X C
S E C T I O N 1 4 A P P E N D I X C
S E C T I O N 1 5 A P P E N D I X C
S E C T I O N 1 6 A P P E N D I X C
S E C T I O N 1 7 A P P E N D I X C
S E C T I O N 1 8 A P P E N D I X C
S E C T I O N 2 0 A P P E N D I X C
S E C T I O N 2 1 A P P E N D I X C
S E C T I O N 2 2 A P P E N D I X D
S E C T I O N 2 3 A P P E N D I X E
S E C T I O N 2 4 A P P E N D I X E
S E C T I O N 2 5 A P P E N D I X D
S E C T I O N 2 6 A P P E N D I X F
S E C T I O N 2 7 A P P E N D I X G
S E C T I O N 2 8 A P P E N D I X G
S E C T I O N 2 9 A P P E N D I X C  & D
S E C T I O N 3 0 A P P E N D I X C
S E C T I O N 3 1 A P P E N D I X H
S E C T I O N 3 2 A P P E N D I X H
S E C T I O N 3 3 A P P E N D I X F
S E C T I O N 3 4 A P P E N D I X G  & H
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as a m arita l and fam ily th e ra p is t in th is  s ta te  is guilty of a  class B 
misdemeanor. (§ 1 ch 129 SLA 1992)

Sec. 08.63.900. D efin itio n s . In  th is  chapter, unless the  context in ­
dicates otherwise,

(1) "advertise” includes issuing or causing to be d istribu ted  a card, 
sign, or device to a  person, or causing, perm itting , or allowing a  sign 
or m arking bn or in  a  building or s truc tu re , or in a  newspaper, m aga­
zine, or directory, or on radio or television, or using o ther m eans 
designed to secure public a tten tion ;

(2) "board” m eans the  Board of M arita l and Fam ily Therapy;
(3) "course" m eans a class of a t  least th ree  credit hours in a  g radu­

a te  program  a t an  accredited educational institu tion  or an  in stitu tion  
approved by the  board;

(4) "departm ent” m eans the  D epartm ent of Commerce and Eco­
nomic Development;

(5) "practice of m arita l and fam ily therapy” m eans the  diagnosis 
and trea tm en t of m ental and  em otional disorders th a t are  referenced 
in the standard  diagnostic nom enclature for m arita l and fam ily th e r­
apy, w hether cognitive, affective, or behavioral, w ithin the  context of 
hum an relationships, particu larly  m arita l and family system s; m ari­
tal and fam ily therapy  involves

(A) the  professional application of assessm ents and trea tm en ts  of 
psychotherapeutic services to individuals, couples, and fam ilies for th e  
purpose of trea tin g  th e  diagnosed em otional and m ental disorders;

(B) an applied understand ing  of the dynam ics of m arita l and family 
interactions, along w ith  the  application of psychotherapeutic and 
counseling techniques fcr the  purpose of resolving in trapersonal and 
interpersonal conflict and  changing perceptions, attitudes, and  behav­
iors in the  a rea  of hum an  rela tionships and family life;

(6) "supervision” m eans face-to-face consultation, direction, review, 
evaluation, and assessm ent of the  practice of the persor being super­
vised, including direct observation and the  review of case p resen ta­
tions, audio tapes, and video tapes. (§ 1 ch 129 SLA 1992)

Chapter 64. Medicine.
A rticle

1. S tate Medical Board (55 08.64.101, 08.64.107)
2. Licenaing (§§ 08.64.170, 08.64.360, 08.64.362)
3. Miscellaneous Provisions (§5 08.64.366, 08.64.36S)
4. General Provisions (§§ 08.64.370, 08.64.380)
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Chapter 10. L im itations of Actions.
S e c tio n  S e c tio n

60. Actions to be brought in th ree  y ea rs  240. Com m encem ent of action after dis- 
140. D isabilities of m inority and incom- m issal or reversal

petency

Sec. 09.10.010. General limitations on civil actions.

N O T E S T O  D E C IS IO N S

Q u o ted  in Pedersen v. Zielski, 822 P.2d 
903 (A laska 1991).

Sec. 09.10.030. Actions to recover real .property in 10 years.

N O T E S T O

I. G eneral Consideration.
II. Adverse Possession.

A. G enerally.
F. Hostile Possession.

I. G E N E R A L  C O N SID ER A TIO N .

W hen th e  la n d  c la im ed  is  n o t  th e  
la n d  d e s c r ib e d  in  th e  deed , the doctrine 
o f color of titie  does not apply and th e  10- 
y ea r period of th is  section m ust be m et. 
H ubbard  v. C urtiss, 684 P.2d 842 (A laska 
1984).

R ig h t to  tr ia l  b y  ju ry . — W hether the 
p la in tiff is in  possession of the disputc-d 
property a t  the tim e of the filing of th e  
claim  for a  prescriptive easem ent under 
th is  section is no t determ inative o f the 
question of w hether the claim is trea ted  
a s  a le’ja l  o r equitable one, which p re­
ven ts a p arty  who seizes possession of d is­
puted  property from gaining the rig h t to a 
ju ry  tr ia l. McGill v. W ahl, 839 P.2d 393 
(A laska 1992).

A p p lied  in  Sw ift v. D arrell & M arjorie 
K niffen, F a irh ill, Inc., 706 P.2d 296 
(A laska 1985).

Q u o ted  in A ult v. S tate, 688 P.2d 951

S ta te d  in Sm ith v. Krebs, 768 P.2d 124 
C A l n n k n  1 3 8 3 1

C ited  in C arte r v. Hoblit, 755 P.2d 1084 
(A laska 1988).

II. A D V E R S E  PO SSESSIO N .

A . G enera lly .

E le m e n ts  r e q u ire d  u n d e r  A S 
09.25.050 a n d  th is  sec tion .

In  order to  acquire title  by adverse poe-

D E C ISIO N S

session, th e  cla im an t m ust prove, by clear 
and  convincing evidence, th a t  for the s ta t­
u tory  period his use of the land  was con­
tinuous, open and  notorious, exclusive 
and hostile to th e  true  owner. Nome 2000 
v. Fngerstrom , 799 P.2d 304 (Alaska
1990).

W hen ti tle  vesta . — T itle  autom ati­
cally vests in the adverse possessor a t  the 
end of th e  sta tu to ry  period. H ubbard v. 
C urtiss, 684 P.2d 842 (A laska 1984).

A d v e rse  p o sse ss io n s  m a y  h e  tack ed .
Successive adverse possessors may tack 

th e ir  periods of possession togethei to sat­
isfy the s ta tu to ry  dura tion  requirem ents, 
if  privity  exists betw een them . H ubbard v. 
C urtiss, 684 P.2d 842 (A laska 1986).

Adverse possessors could tack  the pos­
session o f th e ir  predecessors to th e ir own 
possession w here th e  predecessors took 
possession of th e  disputed property in 
M arch of 1967 a fte r th e ir  m istaken  pur­
chase of . ano ther parcel from the true 
owner and the adverse possessors re­
m ained in  continuous adverse possession 
un til agen ts for th e  true  iw nor actually 
ren ted  th e  house and  th e  te n a n t they pro­
cured moved in to  i t  in  June , 1977. Hub­
bard v. C urtiss, 684 P.2d 842 (Alaska 
1984).

W hen p r iv ity  c re a te d . — P riv ity  ip 
created w hen circum stances surrounding 
a conveyance of land show th a t the 
g ran to r intended to  transfer possession of
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the land no t described in  the deed and the 
gran tee does, in fact, take  possession of 
th a t land. Hubbard v. CurtlBs, 684 P,2d 
842 (Alaska 1984).

C la im  b y  p rescr ip tio n .
The requirem ents to establish a pre­

scriptive easem ent are  th e  same as those 
for m aking  a  claim of adverse possession, 
and the required period of adverse use is 
ten  years. McGill v. W ahl, 839 P.2d 393 
(Alaska 1992).

This section establishes a  tim e lim it 
du ring  which an  action to recover real 
property m ay be m aintained, constitutes 
the method by which a  c laim ant may es­
tab lish  title  through adverse possession, 
and constitu tes a method for establishing 
an easem ent through prescription; thus a 
party  claim ing a  prescriptive easem ent 
need no t b ring  an action as e ither an  ac­

tion to qu ie t title , AS 09.45.010, or an 
ejectm ent, AS 09.45.630. McGill v. W ahl, 
839 P.2d 393 (A laska 1992).

F . H o stile  P o sse ss io n .

M is ta k e  in  d e e d 's  d e sc r ip tio n . —
M istake in  description on the  deed con­
veyed the  true  ow ner did no t prevent the 
possession from being adverse to her. 
H ubbard  v. C urtiss, o84 P.2d 842 (Alaska 
1984).

A c q u ir in g  re c o rd  title , a f te r  good  t i ­
tle  a c q u ir e d  b y  a d v e rs e  p o sse ss io n . — 
Adverse possessors did not destroy the ad­
versity  of th e ir possession by acquiring 
record title  to the lo t because th e ir  record 
title  w as not good us ag a in s t previous title  
based on adverse possession. H ubbard v. 
C urtiss, 684 P.2d 842 (A laska 1984).

Sec. 09.10.040. A ction  u p o n  ju d g m e n t  o r  se a le d  in s tru m e n t  in  
10 y e a rs .

N OTES TO D E C IS IO N S

S ec tio n  a p p lic a b le  to  p ro p e r ty  se t­
t le m e n t a g re e m e n t. — W hen the parties 
incorporate a property settlem ent agree­
m ent into a  divorce decree, the applicable 
s ta tu te  of lim itations is th a t of this sec­
tion, no t AS 9.10.50, the s ta tu te  of lim ita­

tions controlling contracts. Lantz v. 
L artz , 845 P.2d 429 (1993).

S ta te d  in  C edergreen v. Cedergreen, 
811 P.2d 784 (A laska 1991).

C ited  in  C arm an v. P ruden tia l Ins. Co. 
of Am., 748 P.2d 743 (A laska 1988).

S ec. 09.10.050. A c tio n s  to  be  b r o u g h t  in  six  y e a rs . 

N O TES TO D E C ISIO N S

D iv o rce  p ro p e r ty  se ttle m e n t a g re e ­
m e n t  — W hen the parties incorporate a 
property se ttlem en t agreem ent into a di­
vorce decree, th e  applicable s ta tu te  of lim ­
ita tions is th a t  of AS 9.10.040, not th is 
section, th e  s ta tu te  of lim itations control­
ling  contracts. Lantz v. Lantz, 845 P.2d 
429 (1993).

B re a c h  o f  co llec tiv e  b a rg a in in g  
a g re e m e n t. — A claim  based upon plain­
tiffs  failure to be paid a t  a  ra te  commen­
su ra te  w ith th e  work he was doing and 
upon violation of AS 23.05.140(b), as to 
paym ent of wages on term ination  of em ­
ployment, ir no t stric tly  or solely an ac­
tion for liability  upon a s ta tu te , bu t may 
be construed to s ta te  a cause of action for 
breach of the collective bargaining agree­
m ent. As such, i t  is controlled by the six- 
year s ta tu te  of lim itations for contract ac­
tions (th is section), and the superior court

erred  in  dism issing th e  count based upon 
t he ru nn ing  of the two-year s ta tu te  of lim ­
ita tions for actions based upon a sta tu te , 
AS 09.10.070(3). Reed v. M unicipality of 
Anchorage, 741 P.2d 1181 (A laska 1987).

M is re p re se n ta tio n  a n d  neg lig en ce .
W here a client sued h is a ttorney for 

m alpractice, claim ing th a t  the  attorney 
expressly promised lo move h is case to 
tr ia l expeditiously and  to keep him  in ­
formed, the essence of the claim  was in 
contract, and the contract lim itations pe­
riod of th is  section applied. Jones v. W ads­
w orth, 791 P.2d 1013 (A laska 1990).

M o n th ly  b re a c h  o f  c o n tin u in g  c o n ­
tr a c t .  — A failure to m ake m onthly pay­
m ents in  a contract which requires contin­
u ing performance resu lts  in a  new breach 
every m onth, and th e  lim itations period 
runs aga in s t each m onthly rig h t of action 
separately , whore there  is no evidence of
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conduct by the defendant w hich riBes 
above mere noncom pliance w ith  contrac­
tual obligations, and the defendant thus 
fa ils  to repudiate the agreem ent by h is  
conduct. T rustees for A lask a  Laborers- 
Construction Indus. H ealth  & Sec. Fund  
v. Ferrell. 812 F.2d 512 (9th  Cir. 1987).

B rea ch  o f  r e t ir e m e n t fu n d  a g r e e ­
m e n t  — T his section governs w here  
plaintiff trustees a llege  th a t defendant, as 
a successor em ployer, is  bound by a  com ­
pliance agreem ent which he breached by 
fa iling fo m ake the required contributions 
to the A laska Laborer Fund and th e  ac­
tion is brought under the Em ployee Re­
tirem ent Income Security Act, 29 U .S.C . 
§ 1132. T rustees for A laska Laborers- 
Construction Indus. H ealth  & Sec. Fund  
v. Ferrell, 812 F.2d 512 (9th Cir. 1987).

A ctio n s  a g a in s t  c o r p o r a te  d ir e c to r s  
fo r  b rea ch  o f  f id u c ia r y  d u ty  sound in 
contract, and are governed by the six-year  
statute. Bibo v. Jeffrey's R estaurant, 770  
P .2d 290 (A laska 1989).

A ctio n s fo r  b r e a ch  o f  a  f id u c ia r y  
d u ty  arising out o f  professional service r e ­
lationships which prim arily involve eco­
nomic injury, because the duty a lleged ly  
breached does in  part arise  from the con­
tract, are governed by th is section and not 
AS 09.10.070. Lee Houston & Assocs. v. 
Racine, 806 P.2d 848 (A laska 1991).

P re su m p tio n  o f  d e a th  o f  in su r e d . —  
Where an insurance beneficiary relies  
upon the statutory presum ption o f  death  
arising from the insured’s disappearance, 
the applicable six-year statu te  o f lim ita ­
tions period for actions on contracts be­
gins to run on the date the presum ptive  
death period expires. M oreover, it  is  rea­
sonable to presum e a dem and for paym ent 
under the policy and an im m ediate rejec­
tion by th e  insurer on the date the pre­
sum ptive death period expires. Carm an v. 
Prudential Ins. Co. o f  Am ., 748 P.2d 743  
(Alaska 1988).

M in in g  c la im s . — P laintiffs’ c la im s of 
intentional d ilution  o f ore and unw ork­
m anlike m ining arose out of a lleged  iryu- 
ries to p laintiffs’ personal and real prop­

erty, and were governed by th is section, 
not AS 09.10.070, which deals w ith  tort 
claim s. McKibben v. M ohawk Oil Co., 667 
P.2d 1223 (Alaska 1983).

"In ju rin g  p erso n a l p r o p e r ty ” . —  The 
phrase "injuring personal property" incor­
porates actions for injury to tangible per­
sonal property; and, therefore, th is  section  
is  applicable to a p la in tiffs str ict liab ility  
and negligence claim s. K odiak Elec. A ss’n 
v. D elaval Turbine, Inc., 694 P.2d 150 
(A laska 1984).

D e n ia l o f  s ta f f  p r iv ile g e s  a t  hosp itaL  
— W here medical doctor w as denied re­
newal o f his sta ff priv ileges a t  hospital, 
his claim  arose out o f h is  contractual rela­
tionship w ith the hospital defendant, and 
th is section was the appropriate sta tu te  of 
lim itations, not the 30 or 90 day lim ita ­
tion for adm inistrative decisions and arbi­
tration. Eufemio v. K odiak Island Hosp., 
837 P.2d 95 (Alaska 1992).

W hen  se c tio n  d o e s  n o t  a p p ly . —  
W here workers’ com pensation insurance  
carrier paid benefits to em ployee and be­
cam e subrogated by operation of law  to 
em ployee’s rights against alleged tort-fea­
sor, carrier could claim  no r igh t to com- 
mon-law implied indem nity since it  had 
no preexisting legal relationsh ip w ith  a l­
leged tort-feasor; thus, six-year statu te  o f  
lim itations did not apply. Providence 
W ash. Ins. Co. v. D eH avilland Aircraft 
Co., 699 P.2d 355 (A laska 1985).

A p p lied  in Braham v. F uller, 728 P.2d  
641 (Alaska 1986); Etalook v. Exxon Pipe­
lin e Co., 831 F.2d 1440 (9th Cir. 1987).

Q u o ted  in St. Paul Fire & M arine Ins. 
Co. v. Sauer Elec., Inc., 643 F. Supp. 959  
(D. A laska 1986); E stes v. A laska Ins. 
Guar. Ass’n, 771 P.2d 1315 (A laska 1989).

S ta te d  in Cedergreen v. Cedergreen, 
811 P.2d 784 (Alaska 1991).

C ited  in Gratrix v. P ine Tree, Inc., 677  
P.2d 1264 (Alaska 1984); C ity o f Valdez v. 
Copper V alley Elec. A ss’n, 740 P,2d 462  
(A laska 1987); W ettanen v. Cowper, 749  
P.2d 362 (Alaska 1988); Jen k in s v. D an­
iels, 751 P.2d 19 (A laska 1988).

Sec. 09.10.055. C e r ta in  a c tio n s  re la tin g  to  c o n s tru c tio n  in  six 
y ea rs .

N O T E S  T O  D E C ISIO N S

S e c tio n  v io la te s  e q u a l p r o te c t io n  it  bears no substantial relationship be- 
c la u se  o f  A la sk a  C o n stitu tio n  because tw een exem pting design professionals
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from liab ility , sh iftin g  liab ility  for defec- couraging construction. Turner Constr. 
t iv e  design and construction to owners Co. v. Scales, 752 P.2d 467 (A laska 1988). 
and m aterial suppliers, and the goal o f en-

Sec. 09.10.060. A c tio n s  to  b e  b r o u g h t  in  th re e  y e a rs , (a) No 
person m ay bring  an action aga in st a  peace officer or coroner upon a 
liability incurred by the  doing of an  ac t in  an  official capacity or by the  
omission of an  official duty, including the  nonpaym ent of money col­
lected upon an  execution, unless b rought w ith in  th ree  years. This 
section does not apply to an  action for an  escape.

(b) No person may bring  an  action upon a s ta tu te  for penalty  or 
foifeiture w here the action is given to the  p a rty  aggrieved or to th a t 
party  and the  s ta te  unless brought w ith in  th ree  years, except where 
the s ta tu te  imposing it prescribes a  d ifferent lim itation.

(c) A person who was the  victim  of sexual abuse m ay not m aintain  
an  action for recovery of dam ages ag a in st th e  perpetra to r of the act or 
acts of sexual abuse based on the  p erpe tra to r’s in ten tional conduct for 
an injury or condition suffered as a resu lt of the sexual abuse unless 
commenced w ith in  th ree years. In th is  subsection, "sexual abuse” 
m eans an  ac t committed by the  defendant aga in st the p lain tiff m ain­
tain ing  the cause of action if  the  defendant’s conduct would have vio­
lated a provision of AS 11.41.410 — 11.41.440 or 11.41.450 — 
11.41.455 a t  the  tim e it was com m itted. (§ 1.06 ch 101 SLA 1962; am 
§ 1 ch 4 SLA 1990)

E ffe c t  o f  a m e n d m e n ts . — T he 1990  
am endm ent, effective February 2, 1990, 
added subsection (c).

N O T E S  T O  D E C IS IO N S

A b u se  o f  p r o c e s s  a n d  fa lse  im p r is - prisonm ent), and AS 09.10.070 applied to
o n m en t. — In the case of a com plaint the action for an alleged civ il rights viola-
against city police officers for abuse o f tion. J en k in s v. DanielB, 751 P.2d 19
process, false arrest (im prisonm ent) and a (A laska 1988).
violation o f  c iv il righ ts under 42  U.S.C. C ite d  in  Farm er v. S tate , 788 P.2d 43
§ 1983, th is section applied to the actions (A laska 1990).
for abuse o f process and false arrest (im-

Sec. 09.10.070. A ctions  to  b e  b r o u g h t  in  tw o  y e a rs . 

N O T E S T O  D E C IS IO N S

I. General Consideration.
II. Torts.

A. Generally.
C. M isrepresentation and N egligence.
D. Libel.
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IV. Other S tatuU/ry L iability.
V. Procedure.

A. Generally.
B. Tolling S ta tu te .

L G EN ERA L C O N SID E R A T IO N .

A ction for  In te r fe r e n c e  w ith  c o n ­
tra ct rights. -  A llo R ^  acta of mterfer- 
ence wnh contract rights were one-tim e  
occurro*ces, evon though they m ight have  
continuing conBC’<|uonce«; in determ ining  
the time from which the period of lim ita­
tions u  measured. Hljch ac ®̂ were 
analogous to a continu in g  trespass or nui- 
eance, where roiw/itod and continued tor- 
tious acts are corn nil tied . B lake v. Gilbert, 
702 P 2d 631 (Ahiwko 1985), overruled on 
other grounds, Who v. Jeffrey's R estau­
rant, 770 P .2d 21)0 (A laska 1989).

S u it for bro o ch  o f  Im plied  d u ty  in  
co n stru ctio n  c o n tr a c t . — This section  
was applicable to n su it against an electri­
cal conliactor a lleg in g  breach of an im ­
plied duty to perform a restaurant con­
struction contract In a workm anlike m an­
ner. St. Paul Fire & M urine Im . Co. v. 
Sauer Elec., Inc.. 048 P. Supp. 959 (D.
Alaska 1986). ,  ,  .

A ctio n s fo r  b r o a c h  o f  a  f id u c ia ry  
d u ty  arising out o f professional service re­
lationships which prim arily invo ve eco­
nomic injury. bec.iuKO the duty allegedly  
breached doe9 in port arise from the con­
tract, are governed by A S 09.10.050 and 
not this section. Uio Houston & Assocs. v. 
Racine, 806 P.2(l 848 (A laska 1991).

A ction  u n d er  fed era l C iv il R ig h ts  
A ct. -  Statute o f lim itations for a civil 
rights action by « 1,10le  amployee chal­
lenging his discharge is two years, since, 
if  Wilson v. Garcia. 471 U.SI. 261, 105 S. 
Ct. 1938, 85 L. Kd- 2d 254 U 985), is ap­
plied retroactively, the applicable period 
would be the two-year period for personal 
injury actions, and. if  it is not applied ret- 
roactively, the applicable period would be 
the two-year period governing actions 
founded on a liability created by statute. 
DeNardo v. Murphy. 781 F.2d 1345 (9th  
Cir ) nnnonl dism issed and cert, denied, 
476 U SP. m i  l0 d S .C t .  1962, 90 L. Ed.
2d 648 (1986).

In the case of a com plaint against city  
police officers for abuso of process, false 
arrest (imprisonment) and a violation of 
c iv il rights under 42 U.S.C. § 1983, AS 
09.10.060 applied to the actions for abuse 
o f process and false arrest (im prison­
m ent). and this section applied to the ac- 
tion for an alleged civil rights violation.

J enk in s v. D an ie ls, 751 P.2d 19 (Alaska
1988).

A p p lied  in  K odiak Elec. A ss’n v. 
D elaval T urbine, Inc., 694 P.2d 150 
(A laska 1984); H azen v. M unicipality of 
Anchorage, 718  P .2d 456 (A laska 1986); 
Dem oski v. New* 737 P.2d 780 (Alaska
1987); In re G lacier Bay, 746 F. Supp. 
1379 (D. A lask a  1990).

Q u o ted  in Bibo v. Jeffrey’s Restaurant, 
770 P.2d 290 (A laska 1989); Jones v. 
W adsworth, 791 P .2d 1013 (A laska 1990); 
Lord v .  Fogcutter Bar & Stacy Cap, 813 
P.2d 660 (A laska 1991); Pedersen v. 
Z ielski, 822 P.2d 903 (A laska 1991).

C ited  in C ity o f Valdez v. Copper 
V alley Elec. Asa’n, 740 P.2d 462 (A laska
1987); Evron v. G ilo, 777 P.2d 182 (A laska
1989); Cam eron v. State, 822 P.2d 1362 
(Alaska 1991); H em andez-Robaina v. 
State, 849 P.2d 783 (1993).

II . T O R T S.

A . G en er a lly .

T h is  s e c t io n  is  g e n e r a lly  c o n s id e r e d ,  
e tc .

By its own term s, th is section extends 
to, but not beyond, personal torts un less 
the action is  for an  injury to the "rights o f  
another not ar is in g  on contract and not 
specifically provided for otherw ise.” Thus, 
for claim s th at do not involve personal, 
reputational or d ign itary injury, the  
right(s) a lleged ly  infringed upon m ust 
"not ari8[e] on coi tract.” Lee Houston & 
Assocs. v. Racine, 806 P.2d 848 (A laska
1991).

C o n stru ed  w ith  to llin g  s ta tu te s . — In 
a products lia b ility  action, neither three  
days’ bedrest necessitated  by p la in tiffs  in ­
juries nor plaintiff's incarceration approx­
im ately one year after the accident in 
question tolled the sta tu te  o f  lim itations. 
Thus p la in tiffs  com plaint, filed two years  
and one day after p la in tiff sustained  inju­
ries, was not tim ely  filed. Y urioff v. Am er­
ican Honda Motor Co. & Port Lions Com­
m unity Store, 803 P.2d 386 (A laska 1990).

S ex  d isc r im in a tio n . —  P la in tiffs  fed­
eral and sta te  law  discrim ination claim s  
against the m unicipality  w ere barred by 
Alaska's tw o-year tort sta tu te  o f lim ita ­
tions since the sta tu te  o f  lim itations  
began to run in 1383, when the m unici­
pality denied p la in tiff adm ission to the po-
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lice academ y and she had notice o f all 
facta which reasonable inquiry would d is­
close, rather than in 1985, w hen she first 
becam e aware o f c ircum stances allegedly  
indicating th a t t'no m unicipality’s acts 
constituted illeg a l discrim ination. Russell 
v. M unicipality o f Anchorage, 743 P.2d  
372 (A laska 1987).

M in in g  c la im s . —  P la in tiffs’ claim s o f  
intentional d ilution  o f  ore and 
unw orkm anlike m ining arose out o f a l­
leged injuries to plaintiffs’ personal and 
real property, and were governed by AS 
09.10.050, not th is  section, which deals 
w ith tort c la im s. McKibben v. Mohawk 
Oil Co., 667 P .2d 1223 (A laska 1983).

C la im s b a r r e d . —  W here workers’ 
com pensation insurance carrier paid ben­
e fits to em ployee and becam e subrogated  
by operation o f la w  to em ployee’s rights to 
all defenses w hich alleged tort-feasor 
could have raised  against em ployee, the 
carrier’s  fa ilure to sue w ith in  tw o years of 
accident w as a  bar to its  claim . Providence 
WaBh. Ins. Co. v. DeH avilland Aircraft 
Co.. 699 P.2d 355 (Alaska 1985).

C.  M )»r*pre*««U ttioti *»d

I A g jfi
I- ■* U f  I  * * * * * * *  /  **■•** 'A *

** . - w * #  V / ’**> *****
!* -/ * uAma ii.*- oUitule <ji
liin ilaiioiu i beg ins to run, nor is  it  neces­
sary th a t the c lie n t know the full exten t of 
his dam ages. W ettanen v. Cowper, 749 
P.2d 362 (A laska 1988).

D . U b e l.

W hen p u b b 'ca tio n  o c cu rr ed .
For a libel action  predicated upon a lleg ­

edly defam atory affidavits filed  pursuant 
to the dism issal o f  a crim inal prosecution  
aga in st p laintiff, the statu te  o f lim itations  
began to run on the date the affidavits 
were filed w ith th e  court and released to 
the press, or a t the la test the date o f  the  
newspaper artic le  reporting them , even  
though there w ere subsequent publica- 
t ir 's .  M cCntcheon v. State, 746 P.2d 461 
(A laska 1987).

IV . O T H E R  ST A T U T O R Y  
L IA B IL IT Y .

B r ea c h  o f  c o l le c t iv e  b a r g a in in g  
a g r ee m en t. —  A cla im  based upon plain­
t iffs  failure to be paid at a rate com m en­
surate w ith  the work he w as doing and 
upon violation o f  A S  23.05.140(b), a s  to 
paym ent of w ages on term ination o f  em ­

ploym ent, is  not str ictly  or sole ly  an ac­
tion for liab ility  upon a sta tu te , but m ay  
be construed to sta te  a cause o f action for 
breach o f the co llective  bargaining agree­
m ent. A s such, it  is  controlled by the six- 
year sta tu te  o f lim ita tio n s for contract ac­
tions, A S 09 .10.050, and the superior 
court erred in d ism issin g  the count based  
upon th e  running o f  th e  two-year statu te  
o f lim ita tion s for action s based upon para­
graph (3) o f  th is  section . Reed v M unici­
pa lity  o f  Anchorage, 741 1181
(A laska 1987).

V . P R O C E D U R E .

A . G en er a lly .

S ta tu te  o f  l im ita t io n s  d o e s  n o t  b e g in  
to  ru n  un til th e  c la im ant discovers, or 
reasonably should h ave discov ered, the  
ex isten ce o f all e lem en ts essent ial to the  
cause o f action. D alkovski v. 31ad, 774  
P.2d 202 (A laska 1989).

A m e n d m e n t r e la te d  b a c k , e tc .  
Am ended com plaint su b stitu tin g  a 

nam ed person tor a  "John Doe” defendant 
in  an actum again** the state and two 
VMrte proj*riy related back to the

<vf t i *  vn fca jil *sjqo(ixxLT. wtutr* o u r  
-* r  1 - v *  xxu yX A A . * A  ^ u t
y n 'V vm i.; uouOtnr.dj-jC ".uruugti
L it  counsel, the state  attorney genera l’s 
office, w hich represented all o f the defen­
dants from the outset. Farm er v. State, 
788 P.2d 43 (A laska 1990).

A d d itio n  o f  d e fe n d a n t , e tc .
Addition by p la in tiff o f a new party by 

m eans o f a "cross cla im ” aga in st a defen­
dant in another action (brought by a d if­
ferent plaintiff) which w as consolidated  
w ith the in stan t action did not relate back 
to first p la in tiffs  orig inal com plaint 
where the first plaintiff- failed to show  
that he had m ade a true m istake regard­
ing the identity  or nam e o f the new party. 
A tk ins v. DeH avilland A ircraft Co., 699  
P.2d 352 (A laska 1985).

C la im  n o t  b arred .
W here em ployee w as term inated on 

W ednesday, March 31, 1982, under A S  
23.05.140(b) em ployer had until M onday, 
April 5, 1982, three w orking days after it  
term inated him , to pay him  h is  due com­
pensation , and he would have two years

until April 5, 1984 —  to bring su it  on  
his claim  o f  violation o f  A S  23.05.140(b) 
under A S 09.10.070(3). S in ce  he filed h is  
com plaint on April 2, 1984, th a t part a l­
leg in g  th at em ployer v iolated  A S  
23.05.140(b) w as tim ely filed. Reed v. M u­
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nicipality o f Anchorage, 741 P .2d 1181 
(A laska 1987).

E q u ita b le  e s to p p e l .
W here p la in tiff had reason to  sue for 

the defendant’s failure to procure the type 
o f insurance coverage w hich i t  hed  prom­
ised and defendant a lleged ly  dissuaded it  
from filin g  su it by assuring that the loss 
of the crane was in fact covered under the  
policy, the reasonableness o f p la in tiffs  a l­
leged reliance on these  prom ises, and the 
date w hen defendant’s conduct ceased to 
justify  further delay in  bringing su it, were 
questions o f fact w hich it  w as necessary to 
resolve in order to determ ine w hether eq­
uitable estoppel should have been applied. 
Gudenau & Co. v. Sw eeney Ins., Inc., 736 
P.2d 763 (A laska 1987).

W here defendant w as granted a sum ­
mary judgm ent based upon p la in tiffs  fail­
ure to file a wrongful death action w ithin  
the tim e prescribed by th is section , trial 
court's d ism issal o f plaintifTs Rule o f  Civil 
Procedure 60(2)(b) m otion seek ing  vaca­
tion of defendant's sum m ary judgm ent 
w as reversed and rem anded to perm it 
pla in tiff to argue that, because defendant 
f-audulently  concealed evidence, p la in tiff  
w as prevented from show ing that defen­
dant should bo equitably  estopped from 
asserting the sta tu te  o f  lim itations de­
fense. Palm er v. B org-W am er Corp., 838 
P.2d 1243 (A laska 1992).

B . T o llin g  S ta tu te .

E q u ita b le  to llin g . —  A p la in tiff m ust 
satisfy three requirem ents in order to es­
tablish h is  right to pursue an otherw ise  
untim ely remedy: (1) H is pursuit o f the 
in itial remedy m ust g ive the defendant 
notice o f the existence o f  a legal claim  
against it; (2) the defendant m ust not be 
prejudiced in its ab ility  to gather evidence  
by the bringing o f the oecond claim ; and 
(3) the p la intiff m ust have acted in good 
faith. Guden::u & Co. v. Sw eeney Ins., 
Inc., 736 P.2d 763 (A laska 1987).

Courts w ill not force a p la intiff to s i­
m ultaneously pursue two separate and 
duplicative rem edies, and w here the  
plaintiff adopts a s in g le  course o f action  
which is dism issed or otherw ise fails, 
courts generally allow  the p la in tiff to pur­

sue a second rem edy based on th e  sam e  
r igh t or claim , tolling the lim ita tion s pe­
riod during the pendency o f the in itia l de­
fective action. G udedau & Co. v. Sw eeney  
Ins., Inc., 736 P.2d 763 (A laska 1987).

T he doctrine o f  equitable estoppel-d id  
not bar a safety helm et m anufacturer  
from asserting the statu te  o f lim ita tion s  
as a defense to a  drilling  com pany em ­
ployee’s su it for injuries su sta ined  w hile  
w earing a  helm et, where although there  
w as enough readily availab le  infornv tion  
to a lert the em ployee to a design problem  
had he investigated  the helm et's alleged  
design defects w ith in  two years after  the  
accident, he sim ply did not exercise  due  
diligence by attem pting to discover the  
facts. M ine Safety  A ppliances Co. v. 
S tiles , 756 P.2d 288 (A laska 1988).

D isc o v e r y  o f  d e f e c t  —  S ta tu te  o f  lim i­
tations was not toiled on a d r illin g  com ­
pany em ployee’s  su it aga in st a  sa fety  hel­
m et m anufacturer for injuries su sta ined  
w hile  w earing a helm et, w here th e  em ­
ployee discovered an alleged defect in  the  
helm et six  years after the accident, after  
having m ade no attem pt to in vestiga te  
any role the helm et m ay have played in  
the accident w ithin  the tw o-year lim ita ­
tions period. M ine Safety A ppliances Co. 
v. S tiles , 756 P.2d 288 (A laska 1988).

T h is  se c tio n  w a s  to lle d  d u r in g  p la in ­
t i f f s  m in o r ity .

The statute o f lim itations on actions for 
loss o f parental consortium  is  to lled  until 
the child reaches the age o f  m ajority. 
Truesdell v. H alliburton Co., 754 P .2d 236  
(A laska 1988).

A ttainm ent o f the age  o f  m ajority is  
analogous to other even ts th a t trigger  
running o f tim e periods; the lim ita tion  pe­
riod excludes the day o f the ev en t (a tta in ­
m ent o f majority), and includes the la st  
day in the period, un less th a t day is  a hol­
iday. F ields v. Fairbanks N . S tar  Bor­
ough, 818 P.2d 658 (Alaska 1991).

F ilin g  w a g e  c la im  to lls  s ta tu te . —  D e­
partm ent o f labor proceedings are a form 
o f  quasi-judicial relief; therefore, filin g  a  
statu tory wage claim  w ith  the departm ent 
equitably  tolls the statute o f lim itations if  
the other requirem ents o f  th at doctrine  
are established. D ayhoff v . Tem sco H eli­
copters, Inc., 772 P.2d 1085 (A laska 1989).
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Sec. 09.10.100. O th e r  a c tio n s  in  10 y e a rs .

N O T E S  T O  D E C ISIO N S

Q uoted  in Bibo v. J e ff  'e R estaurant,
770 P.2d 290 (A laska it ,. ./ ) .

Sec. 09.10.120. A c tio n s  in  n a m e  o f s ta te , p o litica l s u b d iv i­
sions, o r  p u b lic  c o rp o ra tio n s .

N O T E S  T O  D E C ISIO N S

T a x a tio n  o f  e s c a p e d  p r o p e r t ie s . —  ties. M unicipality o f Anchorage v. A laska  
The six-year sta tu te  o f lim ita tion s for ac- Distribs. Co., 725 P.2d 692 (A laska 1986). 
tions in the nam e of a political subd ivision  C ited  in W illiam s v. BP A laska Explo- 
applies to the taxation o f  escaped proper- ration, Inc., 677 P.2d 236 (A laska 1983).

Sec. 09.10.140. D isa b ilit ie s  o f  m in o rity  a n d  in co m p e te n c y .
(a) If  a person en titled  to b ring  an  action m entioned in  th is  chapter is 
a t the  tim e the cause of action accrues e ither (1) under the  age of 
majority, or (2) incom petent by reason of m ental illness or m ental 
disability, the  tim e of a  d isab ility  identified in (1) or (2) of th is  subsec­
tion is not a  p a rt of th e  tim e  lim it for the commencement of the  action. 
Except as provided in (b) of th is  section, the  period w ithin which the  
action may be brought is not extended in any case longer than  two 
years after the d isab ility  ceases.

(b) An action based on a claim  of sexual abuse under AS 09.55.650 
may be brought more th a n  th ree  years after the p lain tiff reaches the  
age of m ajority if  it  is b rought under the following circumstances:

(1) if the claim  asserts  th a t  the defendant committed one act of 
sexual abuse on the  plain tiff, th e  p lain tiff shall commence the action 
w ithin th ree  years afte r the  p lain tiff discovered or through use of 
reasonable diligence should have discovered th a t the  act caused the 
injury or condition;

(2) if the claim  asserts  th a t the  defendant committed more than  one 
vet of sexual abuse on the  plaintiff, the p lain tiff shall commence the 
’action w ith in  th ree  years  a fte r the  p lain tiff discovered or through use 
of reasonable diligence should have discovered the effect of the injury 
or condition a ttr ib u tab le  to th e  series of acts; a claim  based on an  
assertion of more th a n  one ac t of sexual abuse is not lim ited to p la in ­
tiffs  first discovery of th e  relationship  between any one of those acts 
and the iiyury or condition, b u t m ay be based on p lain tiffs  discovery 
of the effect of the  series of acts. (§ 1.14 ch 101 SLA 1962; am § 1 ch 
46 SLA 1979; am  § 1 ch 88 SLA 1986; am  §§ 2, 3 ch 4 SLA 1990)
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E ffe c t  o f  a m en d m en ts . — The 1986  
am endm ent, in the first sentence deleted  
"or (3) imprisoned on a crim inal charge, or 
in execution under sentence o f a court for 
a term  leBS than the person’s natural life," 
preceding "the tim e o f the disab ility ,” and  
in tho second sentence substituted "The” 
for "But the.”

T he 1990 am endm ent, effective Febru­
ary 2, 1990, in subsection (a), rewrote

item  (2) and added the exception a t the  
beginn ing o f  the second sentence, and 
added subsection  (b).

E d ito r 's  n o te s .  — Section 11, ch. 4, 
SLA 1990 provides th at the 1990 am end­
m ents to th is  section  "apply to a ll actions 
com m enced on or after February 2, 1990, 
regardless o f  w h en  the cause o f action 
m ay have ar isen .”

N O T E S TO  D E C IS IO N 9

II. M inority.
III. Incom petercy.
IV. Imprisonment.

II. M INO RITY.

D eter m in a tio n  o f  a ge .
A ttainm ent of the age of m ajority is 

analogous to other events that trigger  
running of tim e periods; the lim itation pe­
riod excludes the day of the even t (atta in­
m ent o f majority), and includes the last 
day in  the period, un less that day is  a hol­
iday. F ields v. Fairbanks N. Star Bor­
ough, 818 F.2d 658 (Alaska 1991).

S ta tu te  o f  lim ita t io n s  o n  a c t io n s  fo r  
lo s s  o f  p a ren ta l c o n so r tiu m  is  to lle d  
un til the child reaches the age o f majority. 
Truesdell v. H alliburton Co., 754 P.2d 236  
(A laska 1988).

III. IN C O M PE T E N C Y .

E n g lish  d e f ic ie n c y  n o t  m e n ta l d i s ­
a b ility . — An E nglish  deficiency alone 
does not constitute m ental incom petency 
under subsection (a)(2), since i t  is an ind i­

v idu al’s  m en ta l capacity to understand  
his righ ts, not w hether the individual ac­
tually  understood or knew  o f those rights, 
th a t is  th e  dispositive inquiry. 
H em andez-R obaina v. S ta te , 849 P.2d 783  
(1993).

IV . IM P R IS O N M E N T . *

Im p r iso n m e n t n o t  in  e f fe c t  w h e n  
c la im  a c c r u e d , e tc .

In a products lia b ility  action, neither  
three days’ bedrest necessitated  by p la in­
t if f s  injuries nor p la in tiffs  incarceration  
approxim ately one year after the accident 
in question  to lled  the sta tu te  o f  lim ita­
tions. T hus p la in tiffs  com plaint, filed two 
years and one day after p la in tiff sustained  
injuries, w as not tim ely  filed. Y urioff v. 
Am erican H onda Motor Co. & Port Lions 
Com m unity Store, 803 P.2d 386 (A laska
1990).

Sec. 09.10.160. Disability of alien during war.

N O T E S TO  D E C IS IO N S

Q u o ted  in Yurioff v. Am erican Honda 
Motor Co. & Port Lions Com m unity Store,
803 P .2d 386 (A laska 1990).

Sec. 09.10.170. Injunction against commencement of action. 

N O T E S TO  D E C IS IO N S

Q u o ted  in Y urioff v. Am erican Honda 
Motor Co. & Port Lions C om m unity Store, 
803 P.2d 386 (A laska 1990).
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Sec. 09.10.180. D isab ility .

N O T E S TO  D E C IS IO N S

C o n str u e d  w ith  A S  09.10.140. —  In a  
products liab ility  action, neither three 
days’ bedrest necessitated by p la in tiffs  in ­
juries nor p la in tiffs incarceration approx­
im ately one year after the accident in 
question tolled the statu te  o f lim itations.

T hus p la in tiffs  com plaint, filed two years 
and one day after  p la in tiff su sta ined  inju­
ries, w as not tim ely  filed. Y urioff v. Am er­
ican Honda M otor Co. & Port Lions Com­
m unity Store, 803 P.2d 3b S (A laska 1990).

Sec. 09.10.230. C e rta in  a c tio n s  r e la t in g  to  r e a l  p ro p e r ty . 

N O T E S TO D E C IS IO N S

E d ito r ’s  n o te s . —  The cited reference 
is se t ou t below as a correction of the cited  
reference in the m ain pamphlet.

F ra u d . — In applying the discovery 
rule for fraud under th is  section, there is 
no requirem ent that a fraud victim  m ust 
have acted reasonably. Carter v. Hoblit, 
755 P .2d 1084 (A laska 1988).

W here defendant and two other persons 
had purchased property w ith the under­

standing th a t th ey  w ould own and later  
subdivide the property, defendant’s  fa il­
ure to disclose the fact th a t title  had been 
placed in h is  nam e alone could be view ed  
as a fraud. C arter v. H oblit, 755 P.2d 1084 
(A laska 1988).

C ited  in Monroe v. California Yearly  
M eeting o f Friends Church, 564 F.2d 304 
(9th Cir. 1977).

S ec. 09.10.240. C o m m en cem en t o f  a c tio n  a f te r  d ism issa l o r  r e ­
v e rsa l. I f  an action is commenced w ith in  the  tim e prescribed and is 
dism issed upon the  tria l or upon appeal afte r th e  tim e lim ited for 
bringing a new action, the p lain tiff or, if th e  p la in tiff  dies and the  
cause of action in favor of the p lain tiff survives, the  he irs  or represen­
tatives m ay commence a new action upon the  cause of action w ith in  
one y ear after the  dism issal or reversal on appeal. All defenses ava il­
able ag a in st the  action, if  brought w ith in  the tim e lim ited, are  avail­
able ag a in s t the action when brought under th is  provision. (§ 1.24 ch 
101 SLA 1962)

E d ito r ’s  n o te s . —  T his section is set 
out above to correct a m inor error in the  
main pam phlet.

N O T E S TO  D E C ISIO N S

D ism issa l fo r  fa ilu re  to  p r o se c u te . —  
This section  applies to cases dism issed  
pursuant to Civil Rule 41(e) for failure to 
prosecute. Sm ith  v. Stratton, 835 P.2d  
1162 (A laska 1992).

D efendant who h as requested an indefi­
nite exten sion  of tim e in  which to answ er  
the com plaint, resu lting in a dism issal for 
failure to prosecute, w as estopped from re­
lying on the statute o f lim itations to d is­

m iss the refiled cla im  w here the defen­
dant was aware o f  the c la im  a g a in st her  
and benefited from the delay  because she  
w as not required to reta in  an  attorney to  
answ er the com plaint, and th e  p la in tiff 
acted in  good faith  in  gran tin g  extensions  
o f the tim e to answ er. Sm ith  v. Stratton, 
835 P.2d 1162 (A laska 1992).

Q u o ted  in  Evron v. G ilo, 777 P.2d 182 
(A laska 1989).
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§ 09.17.010 Alaska Statutes Supplement § 09.17.030

Sec. 09.17.010. N oneconom ic  d a m a g e s , (a) In an  action to re­
cover dam ages for personal injury based on negligence, dam ages for 
noneconomic losses shall be lim ited to com pensation for pain , suffer­
ing, inconvenience, physical im pairm ent, disfigurem ent, loss of enjoy­
m ent of life and o ther nonpecuniary dam age.

(b) The am ount of dam ages awarded by a court or a ju ry  under (a) of 
th is section m ay not exceed $500,000 for each claim  based on a  sepa­
ra te  incident or injury.

(c) The lim it under (b) of th is section does not apply to dam ages for 
disfigurem ent or severe physical im pairm ent. (§ 1 ch 139 SLA 1986)

Sec. 09.17.020. P u n itiv e  damage*!. Pun itive  dam ages m ay not be 
awarded in  an  action, w hether in tort, contract, or otherw ise, unless 
supported by clear and convincing evidence. (§ 1 ch 139 SLA 1986)

N O T E S TO D E C IS IO N S

Q u oted  in  S ta te  Farm M ut. Auto. Ins. 
Co. v. Weiford, 831 P.2d 1264 (A laska  
1992).

. 2C . 09.17.030. D am ag es  re s u ltin g  fro m  c o m m iss io n  o f  a  
c rim e. A person who suffers personal in jury  or death  m ay not recover 
dam ages for the  personal injury or death  if  the injuries or death  oc­
curred while the person was engaged in the commission of a  felony, 
the  person has been convicted of the  felony, including conviction based 
on a guilty  plea or plea of nolo contendere, and the  felony substan­
tially  contributed to the  injury or death. This section does not affect a 
r igh t of action under 42 U.S.C. 1983. (§ 1 ch 139 SLA 1986)

N O T E S TO  D E C ISIO N S

C o n stitu tio n a lity . — T his section, as 
applied to an arrestee who filed a  personal 
injury action a g a in st state  troopers for a l­
legedly usin g  excessive force in appre­
hending him , did not deprive him  of due 
process under the constitution of A laska. 
Sun v. S tate , 830  P.2d 772 (A laska 1992).

P le a  o f  n o lo  c o n te n d e r e . —  T h u  sec­
tion  precludes a  person who receives inju­
r ies in the course o f  a felony, and pleads 
nolo contenuare to th at felony, from later  
contesting w hether h e actually  committed

the felony. Sun v. S tate , 830 P.2d 772  
(A laska 1992).

C a u sa tio n . — Arrestee's com m ission of  
a felony, i.e., a ssau ltin g  sta te  troopers 
who attem pted to apprehend him , "sub­
stan tia lly  contributed to the injury," 
where noth ing in  the record showed a 
break in the nexus betw een the arrestee's 
assau lt and the troopers’ instantaneous  
response thereto w ith  deadly force. Sun v. 
State , 830 P.2d 772 (A laska 1992).

Q u o ted  in Lord v. Fogcutter B ar & 
Stacy Cap, 813 P.2d 660 (A laska 1991).
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Sec. 09.17.040. A w a rd  o f  d a m a g e s , (a) In every case where dam ­
ages for personal injury a n  aw arded by the court or ju ry , the  verdict 
shall be itemized between economic loss and noneconomic loss, if  any, 
as follows:

(1) past economic loss;
(2) past noneconomic loss;
(3) fu ture economic loss;
(4) fu ture noneconomic loss; and
(5) punitive damages.
(b) The fact finder shall reduce fu ture economic dam ages to present 

value. In com puting the portion of a lump-sum  aw ard th a t  is a ttr ib u t­
able to fu ture  economic loss, the  fact finder shall determ ine the 
p resent am ount th a t, if invested  a t  long-term future in te rest ra tes  in 
the best and safest investm ents, will produce ovei die life expectancy 
of the injured party  the am ount necessary to compensate the  injured 
party  for

(1) the am ount of wages c. ■ injured party  could have been expected 
to earn  during fu ture  years, tak ing  into account fu ture anticipated 
inflation and reasonably an tic ipated  increases in the injured party ’s 
earnings; and

(2) the am ount of money necessary during  future years to provide 
for a ll additional economic losses related  to the injury, tak ing  into 
account fu ture anticipated inflation.

(c) Subsection (b) of th is  section does not apply to fu ture economic 
dam ages if the  parties  agree th a t  the aw ard of future dam ages may be 
computed under the ru le adopted in the case of Beaulieu v. E llio tt, 434 
P.2d 665 (A laska 1967).

(d.) In an action to recover dam ages, the  court shall, a t  the request 
of an  injured party , en te r ju d g m en t ordering th a t am ounts awarded a 
judgm ent creditor for fu tu re  dam ages be paid to the maximum exten t 
feasible by periodic paym ents ra th e r  th an  by a lump-sum paym ent.

(e) The court m ay require security  be posted, in order to ensure th a t 
funds are  available as periodic paym ents become due. The court may 
not require security  to be posted if  an  authorized insurer, as defined in 
AS 21.90.900, acknowledges to th e  court its obligation to discharge 
the  judgm ent.

(f) A judgm ent ordering paym ent of fu ture  damages by periodic 
paym ent shall specify the  recip ien t, th e  dollar am ount of the  pay­
m ents, the in terval between paym ents, and the  num ber of paym ents 
or the  period of tim e over which paym ents shall be made. Paym ents 
m ay be modified only in the  even t of the death  of the judgm ent credi­
tor, in  which case paym ents m ay not be reduced or term inated, but 
shall be paid to persons to whom th e  judgm ent creditor owed a duty of 
support, as provided by law, im m ediately  before death. In the  event 
the  judgm ent creditor owed no d u ty  of support to dependents a t  the 
tim e of the  judgm ent creditor’s  death , the money rem aining shall be
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distributed in accordance w ith a will of the  deceased judgm ent credi­
tor accepted into probate or under the  in tes ta te  laws of the sta te  if the  
deceased had no will.

(g) If the court finds th a t  the  judgm ent debtor has exhibited  a con­
tinuing pattern  of failing to m ake paym ents required under (d) of th is 
section, the court shall, in addition to the  required periodic paym ents, 
order the judgm ent debtor to pay the judgm ent creditor any damages 
caused by the  failure to m ake periodic paym ents, including costs and 
attorney fees. (§ 1 ch 139 SLA 1986)

N O T E S  TO D E C IS IO N S

F u tu r e  d a m a g e s  in  w r o n g fu l d e a th  ages in wrongful death cases in the ab- 
c a se s .  — The clear leg isla tive  purpose of sence o f an agreem ent of the parties to do 
subsection (b) is  to require the reduction otherw ise. Beck v. State, 837 P.2d 105 
o f present va lu e  o f  future econom ic dam- (A laska 1992).

Sec. 09.17.050. L im ited  liab ility  o f  c e r ta in  d ire c to rs  a n d  offi­
c e rs . (a) U nless the act or omission constituted gross negligence, a 
person m ay not recover to rt dam ages for personal injury, death, or 
dam age to property for an  act or omission to act in the course and 
scope of official duties, from one of the  following:

(1) a m em ber of the board of directors or an  officer of a nonprofit 
corporation;

(2) a m em ber of the  board of directors of a  public or nonprofit hospi­
tal, or a m em ber of a  citizen’s advisory board of any hospital;

(3) a m em ber of a  school board of a  school district;
'4) a  m em ber of the  governing body, a commission, or a citizen’s 

advisory com m ittee of a  m unicipality of the  state;
(5) a m em ber of the  board of directors, an  officer, or an  employee of 

a regional developm ent organization.
(b) N otw ithstanding  (a) of th is section, the  duties and liabilities of a 

director or officer of a  nonprofit corporation to the corporation or the 
corporation’s shareholders m ay not be lim ited or modified.

(c) In  th is  section,
(1) "nonprofit corporation” m eans a corporation th a t  qualifies for 

exemption from taxation  under 26 U.S.C. 501(c)(3) or (4) (Internal 
Revenue Code);

(2) "regional developm ent organization” has the  m eaning given in  
AS 44.33.026. (§ 1 ch 139 SLA 1986; am  §§ 1, 2 ch 68 SLA 1993)

C r o ss  r e fe re n c es . —  For effect o f this 
section on A laska Rules of Civil Procedure 
49 and 58, see  §§ 5 and 7, respectively, ch. 
139, SLA 1986, in  the Temporary and 
Special Acta.

R ev iso r 's  n o te s . — In 1986, the num ­
ber "665" w as substitu ted  for "655” to cor­
rect a m anifest error in subsection (c).

In 1988, a reference to "(d) o f th is  sec­
tion” w as substitu ted  for "(c) o f  th is sec­
tion" to correct a  m anifest error in subsec­
tion (g).
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E ffe c t  o f  a m e n d m e n ts . — T he 1993 added the paragraph (1) designation and 
am endm ent, effective Ju ly  1, 1993, added added paragraph (2). 
paragraph (a)(5); and, in  subsection (c),

Sec. 09.17.060. E ffe c t o f  c o n tr ib u to ry  fau lt. In an  action based 
on fau lt seeking to recover dam ages for injury or death  to a person or 
harm  to props ‘", contributory fau lt chargeable to the  claim ant di­
m inishes propo.-tionately the  am ount aw arded as compensatory dam­
ages for the  injury a ttrib u tab le  to the cla im ant’s contributory fault, 
bu t does not bar recovery. (§ 1 ch 139 SLA 1986)

N O T E S TO  D E C ISIO N S

S k i iiyu i-y . — W hile recovery is  barred the sk i area operator’s negligence, 
for an injury caused solely  by an inherent H iibschm an ex rel. W elch v. City of 
risk of sk iing, com parative fault applies Valdez, 821 P.2d 1354 (A laska 1991). 
w hen the injury is caused by a com bina- Q u o ted  in Loeb v. Rasm ussen, 822 P.2d 
tion o f an inherent risk o f  sk iin g  and 914 (A laska 1991).

Sec. 09.17.070. C o lla te ra l b e n e fits , (a) After the fact finder has 
rendered an  aw ard to a claim ant, and after the court has awarded 
costs and attorney fees, a  defendant may introduce evidence of 
am ounts received or to be received by the  claim ant as compensation 
for uie sam e injury from collateral sources th a t  do not have a righ t of 
subrogation by law or contract.

(b) If  the  defendant elects to introduce evidence under (a) of this 
section, the  claim ant may introduce evidence of

(1) the  am ount th a t  the actual a tto rney  fees incurred by the claim­
a n t in obtaining the  aw ard exceed the  am ount of attorney fees 
awarded to the  cla im ant by the  court; and

(2) the  am ount th a t  the c la im ant has paid or contributed to secure 
the  rig h t to an  insurance benefit introduced by the defendant as evi­
dence.

(c) If  the  to ta l am ount of collateral benefits introduced as evidence 
under (a) of th is  section exceeds the  total am ount th a t  the  claim ant 
introduced as evidence under (b) of th is section, the court shall deduct 
from th e  to ta l aw ard the  am ount by which the  value of the 
nonsubrogated sum  awarded under (a) of th is section exceeds the 
am ount of paym ents under (b) of th is  section.

(d) N otw ithstanding (a) of th is  section, the  defendant m ay not in­
troduce evidence of

(1) benefits th a t under federal law cannot be reduced or offset;
(2) a  deceased’s life insurance policy; or
(3) g ratu itous benefits provided to the  claim ant.
(e) This section does not apply to a  m edical m alpractice action filed 

under AS 09.55. (§ 1 ch 139 SLA 1986)
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Sec. 09.17.080. A p p o rtio n m e n t o f  d a m a g e s , (a) In all actions in­
volving fau lt of more than  one party  to th e  action, including third- 
party  defendants and persons who have been released under AS
09.16.040, the  court, unless otherwise agreed by all parties, shall in ­
struct the ju ry  to answ er special in terrogatories or, if th ere  is no ju ry , 
shall m ake findings, indicating

(1) the am ount of dam ages each cla im ant would be en titled  to re ­
cover if contributory fau lt is disregarded; and

(2) the  percentage of the  total fau lt of all of the parties to each 
claim  th a t is allocated to each claim ant, defendant, th ird -party  defen­
dant, and person who has been released from liab ility  under AS
09.16.040,

(b) In determ in ing  the  percentages of fau lt, the tr ie r  of fact shall 
consider both the  na tu re  of the conduct of each party  a t  fault, and the 
ex ten t of the  causal relation  between the conduct and the  damages 
claimed. The tr ie r  of fact m ay determ ine th a t  two or more persons are 
to be trea ted  as a single party  if  their conduct was a cause of the  
dam ages claim ed and the  separate act or omission of each person 
cannot be distinguished.

(c) The court shall determ ine the  aw ard of dam ages to each claim ­
a n t in accordance w ith the  findings, subject to a  reduction under AS
09.16.040, and  en te r judgm ent against each party  liable. The court 
also shall determ ine and s ta te  in the judgm ent each p a rty ’s equitable 
share  of the  obligation to each claim ant in  accordance w ith  the respec­
tive percentages of fault.

(d) The court shall en ter judgm ent aga in st each party  liable on the 
basis of several liability  in  accordance w ith  th a t  p a rty ’s percentage of 
fault. (§ 1 ch 139 SLA 1986; am §§ 15, 16 ch 14 SLA 1987; am 1987 
In itia tive  Proposal No. 2, § 1)

C r o ss  r e fe r e n c e s .  — For effect o f  this 
section on A lask a  R ules o f C ivil Procedure 
49, 52, and 58 , see  §§ 5-7, ch. 139, SLA  
1986, in  the Tem porary and Special Acts.

E ffe c t  o f  a m e n d m e n ts . — The 1987 
am endm ent su bstitu ted  "AS 09.16.040” 
for "AS 09 .17 .090” in  subsection (a) in the 
introductory langu age and at the end of 
paragraph (2) and in the first sentence of 
subsection (c).

The 1988 am endm ent, effective March 
5, 1989, in subsection  (d), substituted  
"several lia b ility  in accordance w ith that 
party’s  percentage o f  fault” for "joint and 
several lia b ility , except th a t a party who 
is  allocated le s s  than 50 percent o f  the  
total fau lt a llocated  to all the parties m ay  
not be jo in tly  lia b le  for more than  twice

the percentage o f fau lt allocated to that 
party.”

E d ito r ’s  n o te s . — 1987 In itiative Pro­
posal No. 2 , § 4 provides: "Sections 1 — 2 
of th is A ct apply to all causes o f  action  
accruing after the effective date o f th is  
Act [M arch 5, 1989J."

1987 In itia tive  Proposal No. 2, § 5 pro­
vides: "If an y  provision o f  th is Act, or the  
application thereof to any person or cir­
cum stances is  held invalid , the rem ainder  
o f th is A ct and the application to other  
peisons or circum stances shall not be af­
fected thereby.”

A S 09 .16.040, referred to in subsections 
(a) and (c), w as repealed by 1987 In itia ­
tive Proposal No. 2, § 2.

7  r '^rry y; »-v IJOT.-g
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N O T E S TO D E C ISIO N S

W orkers' C o m p e n sa t io n  A c t  p r o v i­
s io n s  u n a ffe c te d . — When the leg isla ­
ture enacted th is  section, it  left intact the  
exclusive lia b ility  and em ployer reim ­
bursem ent provisions o f the W orkers’ 
Com pensation Act. Lake v. Construction  
Mach., Inc., 787 P.2d 1027 (A laska 1990).

C r im in a l c o n te x t  p r e c lu d ed . —  This 
provision has no direct bearing in the 
crim inal context, where a court’s author- 
. y  to require paym ent o f  restitution  
ex ists independently o f  its authority to or­
der paym ent o f  dam ages in  civil m atters. 
Noflsinger v. S tate , 850 P.2d 647 (Alaska  
Ct. App. 1993).

J o in d e r  o f  p o te n t ia l ly  l ia b le  a c to rs. 
— Because th e  a llocation o f a portion of  
fau lt to nonparties is  not perm itted by 
th is section, nor practical in  the court­
room, the defendant m ust jo in  any poten­
tia lly  liab le actors and articulate in third- 
party com plaints the m anner in which  
those actors caused the p la in tiffs  injuries. 
This having been done, the trier o f fact 
w ill then be ab le  to accurately allocate a 
portion o f fa u lt to each party. Robinson v. 
U-H aul Co., 785 F. Supp. 1378 (D. A laska •
1992),

S e p a r a te  tr ia l fo r  c o n tr ib u tio n  i s ­
su e s . —  A lthough a single trial allocating  
fault am ong all potentia lly  liable parties 
m ay promote jud icia l econom y, nothing in 
the leg isla tiv e  history of th is section indi­
cates th at the leg isla ture intended to re­
quire a sin g le  tr ia l for both first-party and 
tnird-party claim s. The traditional two- 
step system  o f  first estab lish in g  liab ility  
and then seek in g  contribution is not in ­
consistent w ith  th e  com parative negli­
gence princip les underlying the Tort Re­
form Act. B org-W am er Corp. v. Avco 
Corp.. 850 P .2d 628 (1992).

L ia b ility  a l lo c a t io n  a m o n g  a ll u n in ­
te n tio n a l to r tfe a so r s . —  The Tort Re­
form Act c learly  contem plates a relative  
allocation o f fa u lt betw een all un inten­
tional tortfeasors, w hether negligent, 
grossly n eg lig en t or w illfu l arid wanton. 
B crg-W am er Corp. v. AVCO Corp., 860  
P.2d 628 (1993).

E m p lo y e e ’s  a c t io n  a g a in s t  th ird-  
p a r ty  to r tfe a so r s . —  Evidence of an em ­
ployer’s negligence m ay be relevant and 
adm issible in an em ployee’s action  
against third-party tou feasors to prove 
that the em ployer w as entirely  a t fault, or 
that the em ployer’s fa u lt was a supersed­
ing cause o f the iryury. U nder th is Bection, 
the finder o f fact m ay allocate all or none 
of the total fault to the em ployer. It may 
not allocate only a  portion o f the total 
fault to the em ployer, Jury instructions 
m ust be carefully prepared to prevent a 
panel from attributing to the em ployee 
any negligence o f the em ployer. Lake v. 
Construction Mach., Inc., 787 P.2d 1027 
(Alaska 1990).

C o n tr ib u tio n  c la im s  to  w h ic h  A c t  
a p p lic a b le . — The Tort Reform Act o f 
1986 applies only w hen p la in tiffs  iryury 
occurred on or after Jun e 11, 1986, the  
effective date o f th a t act. It does not apply 
to contribution c la im s accruing after that 
date, arising from torts w hich occurred 
prior to Jun e 11 ,1 9 8 6 . O gle v. C raig Tay 
lor Equip. Co., 761 P.2d 722 (Alaska 
1988).

C o n tr ib u tio n  a g a in s t  jo in t  tort­
fe a so rs . —  For cases construing former 
AS 09.16, see Vertecs Corp. v. Fiberchem, 
Inc., 669 P.2d 958 (A laska 1983); Foss 
Alaska Line v. N orthland Servs., Inc., 724 
P.2d 5 23 (A laska 1986); Fellow s v. 
Tlingit-H aide R egional Elec. A uth., 740 
P.2d 428 (A laska 1987); Tom m y’s Elbow  
Room, Inc. v. K avorkian, 754 P.2d 243 
(Alaska 1988); O gle v. C raig Taylor 
Equip. Co., 761 P.2d 722 (A laska 1988); 
Providence W ash. Ins. Co. v. McGee, 764 
P.2d 712 (Alaska 1988); Bohna v. H ughes, 
828 P.2d 745 (A laska 1992).

U n less a settlem ent is  shown to be un­
reasonable and thereafter set aside, a set­
tling  tortfeasor m ust not be considered in 
determ ining the num ber o f pro rata 
ohares available for each rem aining tort­
feasor’s  individual liab ility . C olt Indus. 
Operating Corp. v. Frank W. Murphy 
Mfr., Inc., 822 P.2d 925 (A laska 1991).
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A rtic le  4. O ffic ial B o n d s , F ines, a n d  F o rfe itu re s .

cude of (Jivjl Procedure § 09.55.535

Sec. 09.55.470. S u its  on  u n d e r ta k in g s .

N O T E S  T O  D E C ISIO N S

L ia b ility  o f  su r e ty . —  T his section con- be liable. Integrated Resources Equity
ta in s im plication th at the surety  is liab le  Corp. v. F airbanks N. Star Borough, 799
under circum stances in  which the public P.2d 295 (A iaska 1990).
official w hose conduct is bonded would not

A rtic le  5. M a lp ra c tic e  A c tio n s .

S e c t io n  S e c tio n
535. V oluntary arbitration '548. Awards, collateral source
536. E xpert advisory panel 560. D efinitions

N O T E S T O  D E C ISIO N S

L ia b ility  fo r  n e g lig e n c e  o f  e m er ­
g e n c y  ro o m  p h y s ic ia n . — A general 
acute care hospital has a nondelegable  
duty te provide non negligent physician  
care in its  em ergency room and, therefore, 
the hospital m ay be held vicariously liable

for negligent hea lth  care rendered by an  
em ergency room physician who is  not ah 
em ployee o f the hospital, but is, instead, 
an independent contractor. Jackson v. 
Power, 743 P.2d 1376 (A laska 1987).

Sec. 09.55.535. V o lu n ta ry  a rb i t ra t io n , (a) A pa tien t and  any 
hea lth  care provider m ay execute an  agreem ent to subm it to a rb itra ­
tion any  dispute, controversy, or issue arising out of care or trea tm en t 
by the  health  care provider during  the  period th a t  the  agreem ent is in 
force or th a t  has already  a risen  betw een the parties. Execution of an 
agreem ent under th is  subsection by a  pa tien t m ay not be m ade a 
prerequisite  to receipt of care or trea tm en t by th e  health  care pro­
vider.

(b) An agreem ent to a rb itra te  executed before care or trea tm en t is 
provided shall clearly provide in bold p rin t on the  face of th e  agree­
m ent th a t  execution of the  agreem ent by the p a tien t is no*- a prerequi­
site  to receiving care or trea tm en t. I f  th is  subsection is not complied 
w ith by the  h ea lth  care provider, th e  agreem ent to a rb itra te  is void. 
The form to be used shall be approved in advance by the attorney 
general of the  s ta te  to assure i t  fairly  informs both parties to the 
agreem ent and  properly protects th e ir  interests.

(c) The agreem ent sha ll provide th a t  the person receiving health  
care m ay revoke the  agreem ent w ith in  30 days a fte r execution by 
notifying the h e a lth  care provider in  writing. The period for revoca­
tion shall be tolled du ring  any period th a t  the person receiving health  
care is physically unab le  to  execute a revocation. The health  care 
provider may no t revoke the  ag reem en t after its  execution.
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(d) An arb itra tion  agreem ent entered into by the paren ts  or legal 
guardian of a  m inor person receiving health  care is binding upon the 
minor person.

(e) An agreem ent to a rb itra te  between a patien t and a hospital 
m ust be reexecuted each tim e a  person is adm itted to a hospital. The 
agreem ent may be extended by w ritten agreem ent of all parties to 
apply to care after hospitalization. A person receiving ou tpatien t care 
from a hospital or clinic or a  m em ber of a health  m aintenance organi­
zation m ay execute an  agreem ent with the hospital which provides for 
continuation of the  agreem ent for a continuing program of trea tm en t 
or during continued m em bership.

(f) Upon the filing of a m alpractice claim which is subject to an 
agreem ent to a rb itra te , the  claim  shall be subm itted \,o an  arb itra tion  
board. The a rb itra tio n  board shall consist of three arb itra tors: one 
arb itra to r designated by the  claim ant or claim ants, one arb itra to r 
designated by the  hea lth  care provider or providers against whom the 
claim is m ade, and a th ird  a rb itra to r  designated by m utual agreem ent 
who shall serve as chairperson of the board. If the parties cannot agree 
on the th ird  person, the  court will provide a choice of th ree  or more 
persons who m igh t serve as chairperson of the a rb itra tion  board, 
which shall be from  a list of qualified arb itra to rs  furnished by the 
attorney general. C laim ant or claim ants together and health  care 
provider or providers together m ay each strike  one or more nam es so 
th a t a fte r each side has done so a t least one name rem ains, providing 
a  basis for the  final selection by the court.

(g) The a tto rney  general shall prepare a  lis t of persons consisting of 
lawyers or o ther persons qualified to serve as chairperson of an  arb i­
tration board. They shall be selected on basis of their technical exper­
tise, judicial tem peram ent, and capability of im partially  acting on 
m alpractice claims. The a tto rney  general shall subm it a  list of a t  least 
three nam es w henever requested  to do so by the  court along with 
detailed biographical inform ation on each person listed.

(h) Each m em ber of the a rb itra tion  board shall receive reasonable 
compensation to be paid by the  court based on the extent and durat; ,n 
of services rendered. The court shall pay the costs of expert witnesses 
called by the  board and the  costs of expert witnesses called by the 
parties to the  a rb itra tio n  up to  a  m aximum  of three witnesses for each 
side and $150 per day for each expert witness.

(i) The a rb itra tio n  board m ay appoint an expert advisory panel, 
with the powers of th e  expert advisory panel under AS 09.55.536, to 
advise the  board on the m edical facts of the case.

(j) The court shall specify the  shortest practical deadline for comple­
tion of th e  work of th e  a rb itra tio n  board, tak ing  into account all the 
circumstances and th e  n a tu re  of the  case.

(k) The provisions of the  U niform  A rbitration Act, AS 09.43.010 — 
09.43.180, apply to a rb itra tio n s  under th is section if  they do not con-
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flict w ith the  provisions of th is  section; a rb itra tions under th is Bection 
shall be conducted in accordance w ith  procedures established by any 
ru les of court which m ay be adopted and  according to provisions of AS 
09.55.540 — 09.55.548 and AS 09.55.554 — 09.55.560, and AS
09.65.090. (§ 33 ch 102 SLA 1976; am  § 22 ch 177 SLA 1978; am § 1
ch 105 SLA 1988)

E ffe c t  o f  a m en d m en ts . — The 1988 and a hospital" in the first sentence in
am endm ent inserted "between a  patient subsection (e).

Sec. 09.55.536. E x p e r t  a d v is o ry  p a n e l, (a) In an  action for dam ­
ages due to personal in jury  or death  based upon the provision of pro­
fessional services by a hea lth  care provider when the  parties have not 
agreed to a rb itra tion  of the  claim  under AS 09.55.535, the  court shall 
appoint w ithin 20 days after filing of answ er to a  summ ons and com­
p la in t a  three-person expert advisory panel unless the  court decides 
th a t  an  expert advisory opinion is no t necessary for a  decision in the 
case. W hen the action is filed the court shall, by order, determ ine the 
professions or specialties to be represen ted  on th e  expert advisory 
panel, giving the parties the  opportunity  to object or m ake sugges­
tions.

(b) The expert advisory panel m ay compel the  a ttendance of wit­
nesses, interview  the parties, physically exam ine th e  injured person if 
alive, consult w ith the specialists or learned  works they consider ap­
propriate, and compel the  production of and exam ine all relevant hos­
p ita l, medical, or o ther records or m ate ria ls  re la ting  to  the  health  care 
in  issue. The panel m ay m eet in cam era, bu t shall m ain ta in  a record 
of any testim ony or oral sta tem ents of witnesses, and  shall keep copies 
of all w ritten  sta tem ents it receives.

(c) N ot more th an  30 days after selection of the panel, i t  shall make 
a w ritten  report to the parties  and to the  court, answ ering  the follow­
ing questions and other questions subm itted  to the  panel by the court:

(1) W hat was the  disorder for which th e  p lain tiff came to medical 
care?

(2) W hat would have been the  probable outcome w ithout medical 
care?

(3) W as the  trea tm en t selected appropriate  for th e  case?
(4) Did an  injury arise  from the m edical care?
(5) W hat is the  n a tu re  and ex ten t of the  m edical injury?
(6) W hat specifically caused the m edical iiyury?
(7) W as the medical in jury  caused by unskillfu l care?
(8) If  a  medical injury had not occurred, how would th e  plain tiffs 

condition differ from th e  p la in tiffs  p resen t condition?
(d) In  any  case in  which th e  answ er to one or more of th e  questions 

subm itted  to the  panel depends upon th e  resolution of factual ques­
tions which are  not the  proper subject of expert opinion, the  report
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shall so sta te  and may answer questions based upon hypothetical facts 
th a t  a re  fully set out in the opinion. The report shall include copies of 
all w ritten  statem ents, opinions, or records relied upon by the panel 
and e ither a transcrip tion or o ther record of any oral sta tem ents or 
opinions; shall specify any medical or scientific au tho rity  relied upon 
by the panel: and shall include the resu lts  of any physical or m ental 
exam ination performed on the plaintiff. Each m em ber shall sign the 
report and the signatu re  constitutes the m em ber’s adoption of all 
statem ents and opinions contained in  it; however, a m em ber may, 
instead of signing the report, subm it a concurring or dissenting report 
which complies w ith the  requirem ents of th is subsection. A member 
may not a tte s t to any portion of the report as to which the  m em ber is 
not qualified to give expert testim ony.

(e) The report of the  panel with any dissenting or concurring opin­
ion is adm issible in evidence to the sam e ex ten t as though its contents 
were orally  testified to by the person or persons p reparing  it. The 
court shall delete any portion th a t would not be adm issible because of 
lack of foundation for opinion testim ony, or otherwise. E ither party  
may subm it testim ony to support or refute the  report. The ju ry  shall 
be instructed  in  general term s th a t the  report shall be considered and 
evaluated  in  the  sam e m anner as any o ther expert testim ony. Any 
m em ber of the  panel m ay be called by any party  and m ay be cross- 
exam ined as to the contents of the report or of th a t  m em ber’s dissent­
ing or concurring opinion.

(f) No discovery m ay be undertaken in  a  case u n til the  report of the 
expert advisory panel is received. However, the  court m ay relax this 
prohibition upon a showing of good cause by any party . I f  the panel 
has not completed its  report w ithin the  30-day period prescribed in (c) 
of th is  section, the  court may, upon application, g ran t it  an  additional 
30 days.

(g) M embers of a panel are entitled to travel expenses and  per diem 
in accordance w ith s ta te  law pertain ing to m em bers of boards and 
commissions for all tim e spent in preparing  its  report. If  a panel mem­
ber is called upon as a  witness a t tria l or upon deposition, the  member 
is en titled  to paym ent of an  expert w itness fee, which m ay not exceed 
$150 per day. All expenses incurred by the panel shall be paid by the 
court. However, in  any case in which the court determ ines th a t  a 
party  has m ade a  paten tly  frivolous claim  or a paten tly  frivolous de­
nial of liability , i t  shall order th a t  a ll costs of the expert advisory 
panel be borne by the  party  m aking th a t claim  or denial.

(h) P a rtie s  to the  case and their counsel may not in itia te  communi­
cation ou t of court w ith members of the panel on the subject m atte r of 
its inquiry and report or cause or solicit others to do so, except through 
ordinary discovery proceedings. (§ 33 ch 102 SLA 1976; am  § 23 ch 
177 SLA 1978)
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E d ito r ’s  n o te s . —  T his section is  set  
out above to correct a typographical error 
in  the m ain pam phlet.

N O T E S  T O  D E C ISIO N S

L iftin g  b a n  o n  d is c o v e r y  b e fo r e  
p a n e l rep o rt. —  Good cause to lift  the  
discovery ban is dem onstrated as a m atter  
of law  w hen no report has been issued af­
ter 80 days have elapsed from the tilin g  of 
anBwer, i f  the party w ish in g  to begin d is­
covery is  not responsible for the delay. 
Roethler v. Lutheran Hosps. & H om es 
Soc’y  o f Am ., 709 P.2d 487 (A laska 1985).

C o n stitu t io n a lity . —  T his section does 
not unconstitu tionally  deprive a litig a n t  
o f due process o f law , does not im pair h is  
righ t to a jury trial, and does not vio late

separation o f powers principles by im per­
m issibly delegating judicial power to 
m embers o f the panel. K eyes v, H um ana  
Hosp., 750 P.2d 343 (Alaska 1988).

This section does not unconstitutionally  
deprive medical plaintiffs o f their righ t o f  
access to the courts. K eyes v. H um ana  
Hosp., 750 P .2d 343 (Alaska 1988).

A p p lied  in K endall v. State, D iv. of 
Cors., 692 P.2d 953 (Alaska 1984).

Q u oted  in Snyder v. Foote, 822 P.2d 
1353 (Alaska 1991).

Sec. 09.55.540. Burden of proof.

N O T E S T O  D E C ISIO N S

S ta te d  in  Yako v. U nited States, 891 
F.2d 738 (9th Cir. 1989).

Sec. 09.55.548. A w a rd s , c o lla te ra l  so u rc e , (a) Damages shall be 
awarded in accordance w ith principles of the common law. The fact 
finder in a m alpractice action shall render any award for dam ages by 
category of loss. The court m ay e n te r a  judgm ent th a t future dam ages 
be paid in whole or in  p a rt by periodic paym ents ra ther th an  by a 
lump-sum paym ent; the  judgm ent shall include, if  necessary, o ther 
provisions to assure  th a t funds a re  available as periodic paym ents 
become due. Insurance from an  authorized insurer as defined in AS 
21.90.900 is sufficient assurance th a t  funds will be available. Any 
p art of the aw ard th a t  is paid on a periodic basis shall be adjusted 
annually  according to changes in  the  consumer price index in the  
com m unity where the  c la im ant resides. In th is subsection, fu ture 
dam ages includes dam ages fcr fu tu re  medical treatm ent, care or cus­
tody, loss of fu tu re  earnings, or loss of bodily function of the claim ant.

(b) Except when the  collateral source is a federal program which by 
law m ust seek subrogation and except death  benefits paid under life 
insurance, a c la im ant m ay only recover damages from the defendant 
which exceed am ounts received by th e  claim ant as compensation for 
the injuries from collateral sources, w hether private, group or govern­
m ental, and w hether contributory or noncontributory. Evidence of 
collateral sources, o ther th an  a  federal program  which m ust by law 
seek subrogation and  the  death  benefit paid under life insurance, is 
adm issible after the  fact finder h as  rendered an  award. The court may 
take  into account th e  value of c la im an t’s righto to covernpp pyLouc* ^
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or depleted by paym ent of these collateral benefits by adding back a 
reasonable estim ate of th e ir probable value, or by earm arking  and 
holding for possible periodic paym ent under (a) of th is  section th a t  
am ount of the aw ard th a t would otherwise have been deducted, to see 
if the im pairm ent of claim ant’s righ ts actually  takes place in  the 
future. (§ 35 ch 102 SLA 1976; am § 7 ch 30 SLA 1992)

E ffec t o f  a m e n d m e n ts . — The 1992 
am endm ent, effective M ay 16, 1992, in 
subsection (a), deleted "or from the Medi- 
.,i Indem nity Corporation of Alaska" pre­

ceding "is sufficient" in the fourth sen ­
tence and m ade a sty listic  change in the  
fifth sentence.

Sec. 09.55.560. D efin itions. In AS 09.55.530 — 09.55.560,
(1) "health  care provider” means an  acupuncturist licensed under 

AS 08.06; an audiologist licensed under AS 08.11; a  chiropractor li­
censed under AS 08.20; a dental hygienist licensed under AS 08.32; a 
den tist licensed under AS 08.36; a nurse  licensed under AS 08.68; a 
dispensing optician licensed under AS 08.71; a na tu ropath  licensed 
under AS 08.45; an  optom etrist licensed under AS 08.72; a pharm acist 
licensed under AS 08.80; a physical th erap is t or occupational th e ra ­
p ist licensed under AS 08.84; a physician licensed under AS 08.64; a 
podiatrist; a psychologist and a psychological associate licensed under 
AS 08.86; and a hospital as defined in  AS 18.20.130, including a 
govem m entally  owned or operated hospital; and an  employee of a 
health  care provider acting w ithin the course and scope of employ­
m ent;

(2) "board” m eans an  arb itra tion  board established under AS 
09.55.535;

(3) "panel” m eans an  expert advisory panel established under AS 
09.55.536. (§ 37 ch 102 SLA 1976; am § 24 ch 177 SLA 1978; am § 6 
ch 56 SLA 1986; am  § 9 ch 131 SLA 1986; § 26 ch 2 FSSLA 1987; am  
§ 9 ch 6 SLA 1990; am  § 1 ch 14 SLA 1991)

E ffe c t  o f  a m e n d m e n ts . —  The first 
1986 am endm ent in paragraph (1) in ­
serted "a naturopath licensed under AS 
08.45."

The second 1986 am endm ent near the  
beginning o f  paragraph (1) inserted "an 
audiologi6t licensed under A S 08.11."

The 1987 am endm ent, effective J a n u ­
ary 1, 1988, inserted "or occupational 
therapist” in paragraph (1).

T he 1990 am endm ent inserted "an acu­
puncturist licensed under AS 08.06" near  
the beginn ing o f paragraph (1).

The ’.991 am endm ent, effective J a n u ­
ary 1, 1992, in paragraph (1), deleted "a 
corporate entity  covered under AS  
21 .88 .050(b )(ll)"  following "govem ­
m enta lly  owned or operated hospital."

I
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Article 6. Actions by or Against Deceased Persons. 

Section
580. Action for wrongful death

Sec. 09.55.570. All c a u se s  o f  ac tio n  su rv ive .

N O T E S TO  D E C ISIO N S

Injured  p a r ty  m a y  n o t  r e c o v e r  p u n i- C ited  in Goodlataw v. State, Dep’t  of
tiv e  d a m a g es  from  e s ta te  o f  d e c e a s e d  H ealth & Social Serve., 698 P.2d 1190 
to r tfea so r  under th is section. Doe ex  rel. (Alaska).
Doe v. Colligan, 753 P.2d 144 (A laska
1988).

Sec. 09.55.580. A c tio n  fo r  w ro n g fu l d e a th , (a) Except as pro­
vided under (f) of th is section, when the death of a person is caused by 
the  wrongful act or omission of another, the personal representatives 
of the former m ay m ain ta in  an  action therefor against the  la tte r , if  
the former m ight have m ain tained  an  action, had the person lived, 
against the la tte r  for an  injury done by the sam e act or omission. The 
action shall be commenced w ithin  two years after the  death, and the  
damages therein  shall be the dam ages the court or ju ry  may consider 
fair and just. The am ount recovered, if  any, shall be exclusively for the 
benefit of the decedent’s spouse and  children when the decedent is 
survived by a spouse or children, or o ther dependents. W hen the dece­
dent is survived by no spouse or children or o ther dependents, th e  
am ount recover ?d shall be adm inistered as o ther personal property of 
the  decedent bu t shall be lim ited to pecuniary loss. When the  p lain tiff 
prevails, the tria l court shall determ ine the allowable costs and ex­
penses of the action and m ay, in its  discretion, require notice and 
hearing  thereon. The am ount recovered shall be d istributed only afte r 
paym ent of all costs and expenses of su it and debts and expenses of 
adm inistration.

(b) The dam ages recoverable under th is section shall be lim ited to 
those which are  th e  n a tu ra l and proxim ate consequence of the negli­
gent or wrongful act or omission of another.

(c) In fixing the am ount of dam ages to be awarded under this sec­
tion, the court or ju ry  shall consider all the facts and circumstances 
and from them  fix the  aw ard a t  a sum  which will fairly  compensate for 
the injury resulting  from the  death. In  determ ining the am ount of the 
award, the court or ju ry  shall consider b u t is not lim ited to the follow­
ing:

(1) deprivation of the expectation of pecuniary benefits to the bene­
ficiary or beneficiaries, w ithout regard  to age thereof, th a t  would have 
resulted from the continued life of the  deceased and w ithout regard to 
probable accum ulations or w hat the deceased m ay have saved during 
the  lifetime '  (



A P P E N D I X  E  

A L A S K A  S T A T U T E S  

S P E C I A L  A C T I O N S  A N D  P R O C E E D I N G S

S E C T I O N  2 3

HB 2 9 2

SE C T IO N  2 4



A rtic le  6. A c tio n s  b y  o r  A g a in s t D eceased  P e rso n s .

S ec tio n  i,
580. Action for wrongful death

Sec. 09.55.570. A ll c a u s e s  o f  a c tio n  su rv iv e .

N O T E S  T O  D E C ISIO N S

In jured  p a r ty  m a y  n o t  r e c o v e r  p u n i-  C ited  in Goodlataw v. State, Dcp't o f 
tiv e  d a m a g e s  from  e s ta te  o f  d e c e a s e d  H ealth & Social Servs., 698 P.2d 1190 
to r tfea so r  under th is Bection. Doe ex  rel. (Alaska).
Doe v. Colligan, 753 P.2d 144 (A laska
1988).

Sec. 09.55.580. A c tio n  fo r  w ro n g fu l d e a th , (a) Except as pro­
vided under (f) of th is  section, w hen the  death  of a person is caused by 
the wrongful act or omission of another, the personal representatives 
of the former m ay m ain ta in  an  action therefor against the  la tte r, if 
the former m ight have m ain ta ined  an  action, had the  person lived, 
against the  la tte r  for an  in jury  done by the  same act or omission. The 
action shall be commenced w ith in  two years after the death, and the 
damages therein  shall be the  dam ages the  court or ju ry  m ay consider 
fair and just. The am ount recovered, if  any, shall be exclusively for the  
benefit of the  decedent’s spouse and children when the decedent is 
survived by a  spouse or children, or o ther dependents. W hen the  dece­
dent is survived by no spouse or children or other dependents, the 
amount recovered shall be adm inistered as other personal property of 
the decedent b u t shall be lim ited  to pecuniary loss. W hen the  p lain tiff 
prevails, the tria l court shall determ ine the allowable costs and ex­
penses of the action and m ay, in  its  discretion, require notice and 
hearing thereon. The am ount recovered shall be d istributed only after 
payment of all costs and expenses of su it and debts and expenses of 
adm inistration.

(b) The dam ages recoverable under th is  section shall be lim ited to 
those which are  the  n a tu ra l and proxim ate consequence of the  negli­
gent or wrongful act or om ission of another.

(c) In fixing the  am ount of dam ages to be awarded under th is sec­
tion, the court or ju ry  shall consider all the facts and circumstances 
and from them  fix the  aw ard a t  a  sum  which will fairly  compensate for 
the injury resulting from the  death . In determ ining the  am ount of the  
award, the court or ju ry  shall consider bu t is not lim ited to the follow­
ing:

(1) deprivation of the expectation of pecuniary benetiis to the bene­
ficiary or beneficiaries, w ithou t regard  to age thereof, th a t  would have 
resulted from the  continued life of the  deceased and w ithout regard to 
probable accum ulations or w h a t the  deceased may have saved during 
the lifetim e of the  deceased;

§ 09.55.570 Code of Civil Procedure § 09.55.680



(2) loss of contributions for support;
(3) loss of assistance or services irrespective of age or relationship of 

decedent to the beneficiary or beneficiaries;
(4) loss of consortium;
(5) loss of prospective tra in in g  and education;
(6) medical and funeral expenses.
(d) The death of a beneficiary or beneficiaries before judgm ent does 

not affect the am ount of dam ages recoverable under th is section.
(e) The righ t of action g ran ted  by th is  section is not abated by the 

death of a person nam ed or to be nam ed the  defendant.
(f) A person whose act or omission constitu tes the  felonious killing 

of another person may not recover dam ages for the  death of th a t per­
son either directly or as a personal represen tative of th a t person’s 
estate. In th is subsection, a  "felonious k illing” m eans a crime defined 
by AS 11.41.100 — 11.41.140. (§ 4 ch 78 SLA 1972; am §§ 1, 2 ch 164 
SLA 1988)

R e v iso r 's  n o te s . — In 1992, "or” w as 
substitu ted  for "or after "accum ulations” 
in  paragraph (c)(1) o f this section to cor­
rect a typographical error in the 1962 cod­
ification o f § 61-7-3, ACLA 1949, as 
am ended.

E ffe c t  o f  a m e n d m e n ts . — The 1988  
am endm ent added "Except as provided 
under (0  o f  th is section" at the beginning  
o f  the first sentence in subsection (a) and 
added subsection (0.

N O T E S TO  D E C IS IO N S

I. G eneral Consideration.
III. Parties.
V. Dam ages.

VI, Beneficiaries.

I. G E N E R A L  C O N SID E R A T IO N .

D isc o v e r y  ru le  to lls , e tc .
T he discovery rule applies to toll the 

two-year statu te  o f lim itations for wrong­
ful death actions contained in th is section. 
H anebuth v. B ell H elicopter Int’l, 694  
P.2d 143 (A laska 1984).

R easonable failure o f a  p la intiff to d is­
cover an elem ent essential to the cause of 
action to lls the running of the tv/o-year 
period provided by th is section w ithin  
which to commence an action for wrongful 
death. H anebuth v. Bell H elicopter Int’l, 
694 P .2d 143 (Alaska 1984).

The "discovery rule," which holds th a t a 
statute o f lim itations does not begin to 
run un til a  p la in tiff discovers, or reason­
ably should discover, the existence o f all 
the e lem en ts o f h is cause o f action, applies 
to actions for wrongful death. S tate v. 
Welch, 805 P.2d 979 (A laska 1991).

B a r  to  a c t io n  fo u n d  in  W o rk ers’ 
C o m p en sa tio n  A ct. —  An action for

wrongful death , filed pursuant to this sec­
tion, is barred by A S 23.30,055, the exclu­
sive  rem edy provision o f  the A laska  
W orkers’ Com pensation Act; the fact that 
the esta tes o f deceased workers leaving  
dependents are entitled  to favored treat­
m ent over the esta tes o f workers leaving  
no dependents reflects a legislative deter­
m ination  th a t the former require greater  
com pensation, is entirely reasonable and 
does not dej rive the estate  o f a worker 
lea v in g  no dependents o f equal protection 
c f  the law. Taylor v. Southeast-Harrison  
W. Corp., 694  P.2d 1160 (A laska 1985).

A p p lie d  in  K anayurak v. North Slope 
Borough, 677 P.2d 893 (A laska 1984); 
G oodlataw v. S ta te , Dep’t o f H ealth & So­
cial Servs., 698 P.2d 1190 (A laska 1985).

S ta te d  in  B eck v. State, 837 P.2d 105 
(A laska 1992).

C ited  in  Truesdell v. H alliburton Co., 
754 P.2d 236 (A laska 1988); Palm er v. 
Borg-W am er Corp., 838 P.2d 1243 
(A laska 1992).

■r iw !"’ -J——
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W hen e s ta te  m a y  b r in g  s u i t  —  Only 
where no statutory beneficiary survives 
the decedent m ay the estate  bring su it un­
der the W rongful Death Act. K ulaw ik v. 
Era J e t A laska, 320 P.2d 62V (A laska
1991).

III. PARTIES.

B e n e f ic ia r ie s  n o t  l im ite d  to  " a c tu a l  
lo s s e s ”. —  Statutory beneficiaries are en ­
titled  to recover all o f the deceased’s prob­
able accum ulations, and are not lim ited  to 
only their "actual losses." K ulaw ik v. Era 
J e t  A laska, 820 P.2d 627 (A laska 1991).

P r o s p e c t iv e  in h e r ita n c e . — A desig­
nated beneficiary in a wrongful death su it  
can recover "prospective inheritance," the  
inheritance he or she would have received  
i f  the deceased had not died prem aturely. 
K ulaw ik v. Era J e t A laska, 820 P.2d 627 
(A laska 1991).

C a lc u la tio n  o f  fu tu re  e a r n in g s . —  
Future earn ings in a wrongful death case  
are calculated by (1) determ ining the de­
cedent’s  future gross earn in gs and (2) 
subtracting the decedent’s  personal con­
sum ption. K ulaw ik v. Era J e t  A laska, 820  
P.2d 627 (A laska 1991).

Future tax liab ility  should not be con­
sidered in calculating e ith er  future gross 
earnings or future personal consum ption. 
K ulawik v. Era J e t  A laska, 820 P.2d 627  
(A laska 1991).

W here th e  d e c e a s e d  le a v e s  n o  w ife  
o r  ch ild re n , e tc .

In accord w ith  2nd paragraph in m ain  
pam phlet. See Osborne v. R ussell, 669  
P.2d 550 (A laska 1983).

T h e o r ie s  fo r  d e te r m in in g  lo s s  to  e s ­
ta te . —  T he net earn ings theory and the  
net accum ulations theory are a lternative  
m easures o f  the sam e am ount w hen deter­
m ining loss to the esta te  under th is sec­
tion — the probable va lue o f the de­
ceased’s estate  had he not prem aturely ex ­
pired less the actual va lue o f  th e  estate  a t  
death. Osborne v. R ussell, 669 P.2d 550  
(A laska 1983).

M en ta l a n g u ish . — A laska does not 
expressly allow  a  widow and children to 
recover for their own m ental anguish. 
Ehredt v. DeH avilland A ircraft Co., 705  
P.2d 446 (A laska 1985).

W hen c la im  fo r  p u n it iv e  d a m a g e s  a l­
lo w e d . —  The language o f th is  section  
providing that the court or jury  should  
award the dam ages i t  "may consider fair  
and ju s t” allow s a cla im  for p n ritiv e  dnm- 
ages w hen there is clear evidence th a t the

wrongdoer acted m aliciously, fraudu­
lently, or w ith a  w anton disregard for the  
pla in tiffs safety. Tom m y’s Elbow Room, 
Inc. v. Kavorkian, 727 P.2d 1038 (A laska  
1986).

R ig h t o f  d e c e d e n t ’s  e s ta te  to  s e e k  
p u n itiv e  d a m a g e s . —  The estate  o f a  de­
cedent who dies w ithout statutory benefi­
c iaries is  entitled  to  seek  punitive dam ­
ages. Portwood v. Copper V a iley  Elqc. 
Ass’n, 785 P.2d 541 (A laska 1990).

C o n stru c tio n  o f  su b s e c t io n  (c). —  
Subsection (c) is not to be construed as  
open invitation to th e  jury to award dam ­
ages for any or all injuries or losses resu lt­
ing from the death. Tom m y’s  Elbow Room, 
Inc. v. K avorkian, 727 P.2d 1038 (A laska  
1986).

’ T h e  tr ia l c o u r t  s h o u ld  h a v e  r e se r v e d  
d istr ib u tio n  of som e or a ll o f the se tt le ­
m ent m onies paid by som e defendants in  a 
wrongful deRth action until it w i l d  deter­
m ine the full exten t o f "costs and expenses  
of su it” under th is section , including costs 
and fees which foreseeably could have  
been one of the defendants which did not 
settle  the claim s aga in st it, in  the even t  
that defendant prevailed in  the p la intiffs’ 
rem aining action. Southcentral Air, Inc. 
v. E state of Breitenfeld ex  . e l. B reitenrbid, 
835 P.2d .’.215 (A laska 19911).

R ig h t o f  p r e v a ilin g  d e fe n d a n t  io  
tra ce  d istr ib u ted  fu n d s . —  A defendant 
which prevailed in a  wrongful death ac­
tion has the righ t to trace the distributed  
funds paid by other defendants in  the  
sam e action who settled  the claim s  
against them  through the personal repre­
sentative to each statutory beneficiary. 
The judgm ent on costs and attorney’s fees  
should be entered against the personal 
representatives in their  official capacity  
and also should specify th a t the judgm ent 
is chargeable only upon the actual benefi­
ciaries of the settlem ent, as it  w as d istrib­
uted. Southcentral Air, Inc. v. E state  o f  
Breitenfeld ex  rel. B reitenfeld, 835 P.2d  
1215 (Alaska 1992).

R e co v e r y  b y  r e p r e se n ta t iv e s  h e ld  
fo r  d e c e d e n ts ’ e s ta te . —  A ny recovery 
which personal representatives obtained  
as a result o f wrongful death actions 
brought by them , thoy held as trustees for 
the beneficiaries o f the decedents se t  forth 
in th is  section. The flow of th is recovery to 
the beneficiaries thu s did not pass 
through the decedents’ estates; the esta tes  
had no involvem ent in  the case a t a ll, con­
sequently, the trial court had no basis on 
which to determ ine that the estates, 
through the personal representatives,

V . D A M A G E S .
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Chapter 60. Costs.
S e c tio n  i

10. Costs and attorney fees allow ed pre- • . 1
vailing party

Sec. 09.60.010. C o sts  a n d  a tto rn e y  fees  a llo w ed  p rev a ilin g  
p a r ty . The suprem e court shall determ ine by ru le  or order the costs, if 
any, th a t m ay be allowed a  prevailing  party  in  a civil action. Unless 
specifically authorized by s ta tu te  or by agreem ent between the par­
ties, attorney fees m ay not be aw arded to a  party  in a civil action for 
personal injury, death  or property dam age rela ted  to  or arising  out of 
fault, as defined in AS 09.17.900, un less the  civil action is contested 
w ithout tria l, or fully contested as determ ined by the  court. (§ 5.14 ch 
101 SLA 1962: am  § 4 ch 139 SLA 1986)

C ro ss r e fe r e n c e s . — For effect o f  the  
1986 am endm ent to th is section on A laska  
Rules o f Civil Procedure 82 , see  § 8, ch. 
139, SLA 1986, in the Tem porary and 
Special Acts.

N O T E S  TO

I. General Consideration.
IT. Right to Costs.

A. G enerally.
III. Award.

A. G enerally.
B. Attorney's Fees.

I. G E N E R A L  C O N S ID E R A T IO N .

Q u o ted  in A laska Fed. Sav. & Loan 
A ss’n v. Bernhardt, 788 P.2d 31 (A laska
1990); A laska Pac. A ssurance Co. v. Col­
lin s, 794 P .2d 936 (A laska 1990).

C ited  in Kirr.mons v. H eldt, 667 P.2d  
1245 (Alaska 1983).

II. R IG H T  TO  C O ST S.

A. G en era lly .

F ed er a l la w . — Resort to sta te  law  fa­
voring the award o f at h a s t  partial attor­
ney’s fees to the prevailing party in  civil 
actions in the absence o f an  express con­
gressional directive w as inappropriate in  
a  federal question case w hen controlling  
federal common law  existed and directly  
conflicted w ith the state  rule. H om e Sav. 
B ank v. Gillam , 952 F.Jd 1152 (9th  Cir.
1991).

E ffe c t  o f  a m en d m en ts . — The 1986 
am endm ent rewrote th is section.

E d ito r ’s n o te s . — Section 9, ch. 139, 
SLA 1986 provides that the 1986 am end­
m ent to th is section applies "to all causes 
o f action accruing after Jun e 11, 1986."

D E C IS IO N S

IU . A WAR O.

A. G en era lly .

E x p e r t  w itn e s s  foes. —  Adm inistra­
tiv e  Rule 7(c) perm its recovery o f $25 per 
hour expert w itness fees for tim e spent 
testify in g . A tlantic  Richfield Co. v State, 
723 P.2d 1249 (A laska 1986).

C o m p u ter  r e sea r ch  a n d  p a ra leg a l 
e x p e n s e s  are correctly characterized as 
costs and, i f  recoverable, should be re­
quested  under C ivil Rule 79(b). Atlantic  
R ichfield Co. v. Stato, 723 P.2d 1249 
(A laska 1986).

B. A tto rn ey ’s  Fees.

A tto rn e y ’s fees  n o t covered  by  li t­
e r a l  r e q u ire m e n ts  o f  C iv. R . 79(b).

T his chapter uses the term "costs" in 
th e  m ost general sense, so that it  encom­
passes both expenses o f litigation and at­
torney fees. C ivil Rule 79 employs a more 
specific  and lim ited ura nf tha ta*™
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juthcentral A ir, Inc. v. E state of 
reitenfeld ex rel. Breitenfeld, 835 P.2d 
215 (Alaska 1992).
In  d e term in in g  a  r ea so n a b le  a m o u n t  

j  a w a rd  for a tto rn ey ’s  fe e s , the court 
hall consider all relevant factors, includ- 
ng the nature and value o f  the services 
endered, the duration and com plexity of 
h e  litigation, the novelty o f  the issu es  
iresented, the am ount in controversy, and 
he state’s tim e-keeping procedures. At- 
antic Richfield Co. v. State, 723 P.2d  
1249 (Alaska 1986).

F ull r e im b u rsem e n t n o t  a u to m a ti­
cally  to b e  a w a r d e d .

Absent bad faith or vexatious conduct 
ay the losing party, an award o f full attor­
ney's fees is m anifestly  unreasonable, and 
it constitutes an abuse of discretion. A t­
lantic Richfield Co. v. S tate , 723 P.2d  
1249 (A laska 1986).

P u b lic  in te re st  p la in tiffs .
A prevailing public interest p la intiff i3 

norm ally entitled  to full reasonable attor­

ney’s  fees. H unsicker v. Thompson, 717 
P .2d 358 (A laska 1986).

A w a r d s  u n d e r  C iv . R . 82(a)(1). —  An 
award o f reasonable attorney’s fees to the  
sta te  under Civ. R. 82(a)(1) is  not lim ited  
to the hourly salary of the highest paid 
a ss is ta n t attorney general tim es the num ­
ber o f hours worked. A tlantic Richfield 
Co. v. S ta te , 723 F.2d 1249 (Alaska 1986).

W hen  a  m o n e y  ju d g m en t is  r ec o v ­
e r e d , a trial court m ay award attorney’s 
fees according to the schedule provided in 
Civ. R. 82(a)(1), or it  m ay award a fee 
’'com m ensurate w ith  the am ount and 
value o f legal services rendered” under 
subsection (a)(2) o f that rule. Atlantic  
Richfield Co. v. S tate , 723 P.2d 1249 
(A laska 1986).

A tto r n e y ’s  a c tu a l tr a v e l e x p e n se s  
m ay be recovered under C iv R. 79(b) if  
they  are necessarily  incurred. Atlantic  
Richfield Co. v . S tate , 723 P.2d 1249 
(A laska 1986).

Sec. 09.60.040. C osts  w h e re  p a r ty  is a  re p re s e n ta tiv e . 

N O T E S TO D E C IS IO N S

E x te n t o f  in d iv id u a l lia b ility  o f  n o n ­
p r e v a ilin g  r e p r e se n ta tiv e . —  The per­
sonal representative who fa ils to prevail 
in a wrongful death action cannot be held  
ind ividually liab le for costa and fees solely  
on the basis o f representative status, ex ­
cept when the representative is  found to 
have conducted the action w ith  m ism an­
agem ent or in bad faith. Southcentral Air, 
Inc. v. E state o f Breite deld ex rel. 
Breitenfeld, 835 P.2d 1215 (Alaska 1992).

T h e  tr ia l c o u r t  sh o u ld  h a v e  r eserv ed  
d is tr ib u tio n  of som e or all o f the settle ­
m ent m onies paid by som e defendants in a 
wrongful death action until it  could deter­
m ine ih e  full ex ten t o f  "costs and expenses 
o f su it” under AS 09.55.580, including  
costs and fees which foreseeably could 
have been one o f the defendants which did 
not settle  the claim s against it, in the  
event that defendant prevailed in the  
plaintiffs’ rem aining action. Southcentral 
Air, Inc. v. E state  o f  Breitenfeld ex rel. 
Breitenfeld, 835 P.2d 1215 (A laska 1992).

D isb u r se m e n t o f  se tt le m e n t fu n d s  
b y  r e p r e se n ta t iv e s  w h ile  a c t io n  still  
p en d in g . —  W here th e  personal repre­
sentatives who brought wrongful death  
actions against m ultip le defendants pur­

sued disbursem ent o f the settlem ent mon­
ies obtained from som e defendants in the 
action, w h ile  their action against another 
defendant which did not settle  the claim s 
ag a in st it  rem ained pending, the repre­
sen ta tiv es were not held individually lia­
ble for costs and fees, and were not held to 
h ave com m itted m ism anagem ent or to 
have acted in  bad fa ith . Southcentral Air, 
Inc. v. E state  o f Breitenfeld ex rel. 
Breitenfeld, 835 P.2d 1215 (Alaska 1992).

R ig h t o f  p r e v a ilin g  d e fe n d a n t to  
tr a c e  d is tr ib u te d  fu n d s . —  A defendant 
w hich provailed in a wrongful death ac­
tion has th e  righ t to trace the distributed  
funds paid by other defendants in the  
sam e action who settled  the claim s 
ag a in st them  through the personal repre­
sen ta tive  to each statutory beneficiary. 
The judgm ent on costa and attorney’s fees 
should be entered aguinet the personal 
representatives in  their  official capacity 
and also should specify that the judgm ent 
is chargeable only upon the actual benefi­
ciaries o f  th e  settlem ent, as it  was distrib­
uted. Southcentral A ir, Inc. v. E state of 
B reitenfeld  ex  rel. Breitenfeld, 835 P.2d  
1215 (A laska 1992).
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Sec. 09.60.060. Security for costs where plaintiff a nonresi­
dent or foreign corporation.

N O T E S TO  D E C ISIO N S

S e c t io n  h e ld  u n c o n stitu tio n a l. — dent access to A iaska courts. Patrick v. 
T h is section vio lates equal protection of Lynden Transp., Inc., 765 P.2d 1376 
law  under the A laska constitution be- (A laska 1988). 
cause  it  unreasonably restricts nonresi-

Chapter 63. Oath, Acknowledgment and Other
Proof.

S e c t io n  S e c tio n
.10. O ath, affirm ation, and acknowledg- 40. Verification  

m ent

Sec. 09.63.010. Oath, affirmation, and acknowledgment. The
following persons may tak e  an oath, affirm ation, or acknowledgm ent 
in  the  state:

(1) a justice, judge, or m agistra te  of a  court of the  S ta te  of A laska or 
of the  U nited  States;

(2) a clerk or deputy clerk of a  court of the S ta te  of A laska or of the  
U nited  States;

(3) a  notary  public;
(4) a U nited S tates postm aster;
(5) a  commissioned officer under AS 09.63.050(4); or
(6) a  m unicipal clerk carrying out the clerk’s duties under AS 

29.20.380. (§ 1 ch 37 SLA 1981; am § 1 ch 35 SLA 1989)

E ffe c t  o f  a m e n d m e n ts . — T he 1989 
am endm ent, effective A ugust 9, 1989,

added paragraph (6) and m ade related  
gram m atical changes.

Sec. 09.63.030. Notarization.

N O T E S TO D E C ISIO N S

I•
*■

r
-V |M ' £R

im .

" S w o r n  s ta te m en t."  —  Notarized  
sta tem en t w as a "sworn statem en t” even  
w ithout proof o f the adm iniatrotion o f a 
verbal oath, where the declarant showed 
his identification  to the notary, know ingly  
signed the docum ent in  her presence, the  
docum ent stated  th at the defendant was 
duly sworn, and the notary actually  nota­
rized it . G argan v. S tate , 805 P.2d 998  
(A laska Ct. App.), cert, denied, U .S.

, 111 S. Ct. 2808, 115 L, Ed. 2d 981 
(1991).

R e q u ir e m en ts  o f  o a th  sa t is f ie d . —  
When the notary is present a t the sign ing  
of a docum ent which purports to be sworn, 
and when the notary then notarizes the  
docum ent, the requirem ents o f  the oath  
have been satisfied; the docum ent quali­
fies as a sworn sta tem en t Gargan v. 
State , 805 P.2d 998 (A laska C t  App.), 
cert, denied, U .S. , 111 S. Ct. 2808, 
115 L. Ed. 2d 981 (1991).
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Acknowledgment

ALASKA STATUTES 3 U9.6y.iciU

Title or R ank

Serial N um ber, if  any

(5) By a public officer, trustee, or personal representative:

S ta te  of -----------------------------------------------------------------------------
____________  Judicial D istrict (or County o f________________ )

The foregoing instrum ent was acknowledged before me th is 
(date) by (name and title  of position).

S ignature  of Person Taking 
Acknowledgm ent

T itle or R ank

Serial N um ber, if any

(b) If  a  docum ent is acknowledged before a notary public of the sta te , 
the  notary  public shall

(1) endorse after the notary’s signature  the  date  of expiration of the 
no tary’s commission;

(2) p rin t or emboss the notary’s seal on the  document;
(3) comply w ith  AS 44.50.060 — 44.50.080 or other law. (§ 1 ch 37 

SLA 1981)

Sec. 09.63.110. U n ifo rm ity  o f  in te rp re ta t io n . AS 09.63.050 — 
09.63.110 shall be in terpreted  as to m ake uniform  the  laws of those 
s ta tes  which enact them . (§ 1 ch 37 SLA 1981)

Sec. 09.63.120. D efin ition . In AS 09.63.010 — 09.63.130, "notarial 
acts” m eans acts th a t  the laws and regulations of the s ta te  authorize 
notaries public of the  s ta te  to perform, including the adm inistering of 
oaths and affirm ations, tak ing  proof of execution and acknowledgm ent 
of in strum en ts, and a ttesting  documents. (§ 1 ch 37 SLA 1981)

Sec. 09.63.130. T itle . AS 09.63.050 — 09.63.100 m ay be cited as the 
Uniform  Recognition of Acknowledgments Act. (§ 1 ch 37 SLA 1981)

Chapter 65. M iscellaneous Provisions.
S ectio n
20. Successive actions 
30. Corporate su reties  
40. P arties exem pt from giving bond 
50. D eath  or d isab ility  o f  a party 
60. D efense not prejudiced 

assign m en t
by

S ec tio n
70. Suita against incorporated un its o f  

local governm ent

80. Suita by incorporated un its o f local 
governm ent

90. Civil liab ility  for em ergency aid

n  o n
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S e c tio n  S e c tio n
92. C ivil liab ility  for voluntary aircraft 110. Civil liab ility  for shoplifting

safety inspection 120. D efinition o f death
95. L iability for adm inistration o f  blood 132. Income assignm ent order for child

test support
100. E xam ination and treatm ent o f  135. L im itations on claim s arising from 

minora sk iing

Secs. 09.65.010 — 09.65.012. Officers authorized to administer oath 
or affirmation; certification of documents. [Repealed, § 6 ch 37 SLA 
1981. For present provisions, see AS 09.63.]

Sec. 09.65.020. S u c c e ss iv e  a c tio n s . Successive actions may be 
m aintained upon the  sam e contract or transaction  when a new cause 
of action arises under the  contract. (§ 5.01 ch 101 SLA 1962)

C ro ss r e fe r e n c e s . — For related court 
rules, see Civ. R. 13(e) and 15(d).

Sec. 09.65.030. C o rp o ra te  s u re tie s . When, by the laws of the state  
or by a charter, ordinance, ru le , or regulation of a  political subdivision, 
m unicipality, public corporation, or by a board, body, organization, 
court, or judge, a  recognizance, stipulation, bond, undertak ing , or bail 
in an action, suit, proceeding, or m a tte r  conditioned for the faithful 
performance of an  ac t or du ty  or for the doing of an act or th ing is 
perm itted or required to be given w ith one or more sureties, i t  is suffi­
cient compliance if the  in stru m en t is executed by a corporation which 
has complied w ith the  laws of the  sta te  and is authorized by law to act 
as surety  upon in strum en ts and in  proceedings, actions, suits, and 
m atters as set out in th is  section. (§ 5.02 ch 101 SLA 1962)

C ro ss r e fe r e n c e s . — For sim ilar  court 
rule, see  Civ. R. 80(a,.

Sec. 09.65.040. P a r t ie s  e x e m p t fro m  g iv ing  b o n d , (a) In an
action or proceeding in a court in  which the sta te  or a m unicipality is 
a party  or in  which the  s ta te  or a m unicipality is interested, no bond 
or undertak ing  is required  of the  sta te , a  m unicipality, or an  officer of 
the  sta te  or m unicipality.

(b) No bond for costs on appeal need be filed by a party  to an action 
if  a  court finds th a t  party  to be ind igent and the appeal not frivolous; 
th is  finding m ay be m ade upon an  affidavit filed by th a t party  showing 
th a t  the party  is unable to pay for a bond and further s ta ting  the 
grounds for the  appeal and the  belief th a t  the party  is en titled  to 
redress. (§ 5.03 ch 101 SLA 1962; am  § 1 ch 82 SLA 1977)

C roso r e fe r e n c e s . —  For relationsh ip  
o f 1977 am endm ents to court ru les in effect 
a t that tim e, see  5 4, ch. 82, SLA 1977.
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Sec. 09.65.050. D e a th  o r  d isa b ili ty  o f  a  p a r ty . In case of the death 
or disability of a party to an  action, the court m ay a t any tim e within 
two years after the death  or disability, on motion, allow the action to 
be continued by or ag a in st th a t  p a rty ’s personal representatives or 
successor in interest. (§ 5.06 ch 101 SLA 1962)

N O T E S  T O  D E C ISIO N S

T he su b stitu tio n  o f  a  n e w  p a r ty  is  
gen era lly  e ffe c ted  b y  m o tio n , w hich  
should ordinarily be made by the party in  
interest. Nome & Sinook Co. v. A m es M er­
cantile Co., 187 F. 928 (9th Cir. 1911).

C ase c o n tin u e s  from  p o in t  w h e r e  
or ig in a l p a rty  le ft  off. — A s a  general 
rule, the substituted party tak es up the  
prosecution or defense at the point w here  
the original party left off, and the  
pleadings already filed inure to the benefit  
o f the new party. Nome & S inook Co. v. 
Ames M ercantile Co., 187 F. 928  (9th  Cir. 
1911).

B etter  p r a c tic e  is  to d ir e c t  su b sti*

C olla tera l r e fe re n c es . — 1 Am . Jur. 2d 
Abatem ent, Survival and R evival, §§ 47 
— 112.

1C .J.S., A batem ent and R evival, §§ 114 
— 186.

Death of principal defendant as abating  
or dissolving garnishm ent or attachm ent, 
21 ALR 272; 131 ALR 1146.

Abatem ent upon death of cause o f action  
to enforce personal liability o f corporate  
officer, or director, or trustee, 79 ALR  
1517.

Effect o f death o f party to divorce or 
annulm ent su it before final decree, 104  
ALR 654; 158 ALR 1205.

tu tcd  p a r ty  to  f ile  su p p lem en ta l  
p le a d in g . — The substitution having 
been allowed, probably the better practice 
would be for the court to direct the substi­
tuted party to file a supplem ental com­
plaint, show ing the transfer and his right 
to continue the action, or for such party to 
obtain leave to file such a complaint; but 
the m ere om ission to file such a complaint, 
un less in disobedience of the court’s order, 
does not render the cause subject to judg­
m ent on the pleadings. Nor does it  furnish 
grounds for revoking the order of substitu­
tion. N om e & Sinook Co. v. Am es Mercan­
tile  Co., 187 F. 928 (9th Cir. 1911).

Tortfeasor's death before death of 
injured person as precluding action for 
death, 112 ALR 343.

D eath o f contestant as affecting contest 
of w ill, 120 ALR 324; 124 ALR 751; 127 
ALR 868; 150 ALR 819.

A batem ent on m ortgagee’s death after 
sa le  o f property but before confirm ation of 
sale, 150 ALR 502.

M edical m alpractice action as abating  
upon death of either party, 50 ALR2d 
1445.

Sec. 09.65.060. D efense  n o t  p re ju d ic e d  b y  a ss ig n m en t. If there 
is an  assignm ent of a th ing  in  action, the  action by the assignee is 
without prejudice to a setoff or o ther defense existing a t  the  tim e of, or 
before notice of the  assignm ent. B u t th is  section does not apply to a 
negotiable promissory note or bill of exchange transferred  in good faith 
and upon valuable consideration before due. (§ 5.07 ch 101 SLA 1962)
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§ 09.65.070 C o d e  o f  C i v i l  P r o c e d u r e  

N O T E S  T O  D E C ISIO N S

§ 09.65.070

A ss ig n e e ’s  r ig h ts a re  c o e x te n s iv e  
w ith  a ss ig n o r ’s. — T he r igh ts o f an  
assignee to recover upon choses in action  
and nonnegotiable contracts is  coextensive  
w ith that o f the party from w hom  he tokeB, 
but no greater. H ugill v. O’H ara Transp. 
Co., 11 A laska 420 (1947).

A ss ig n e e  fo r  b e n e f it  o f  c r e d ito r s  
ta k e s  sub  icct to  a ll e q u it ie s  a n d  
d e fe n se s  which m ight be urged against 
assignor. Rutherford v . M uldoon, 11 
Aiaska 250 (1946).

A n d  a ss ig n e e  o f  fo r e ig n  c o r p o r a t io n  
is  b a rred  i f  c o rp o ra tio n  fa i le d  to  c o m ­
p ly  w ith  sta tu tes . — It is genera lly , i f  not

un iversally , held that an assignee from a 
foreign corporation cannot maintain an 
action in  cases where the foreign corpora­
tion, by reason o f failure to comply w ith  
the law s o f the forum, could not m aintain  
the action. H ugill v. O’Hara TranBp. Co., 
11 A laska 420 (1947).

A p p lic a b ility  o f  la s t  sen te n c e  o f  s e c ­
t io n . — The la st sentence of this section  
h as no application where a note has lost its  
negotiability . W ear v. Farmers & M er­
chants Bank, Sup. Ct, Op. No. 2009 (F ile  
No. 3850), 605 P.2d 27, a ifd  on rehearing, 
Sup. Ct. Op. No. 2030, 606 P.2d 1278  
(1980).

Sec. 09.65.070. S u its  a g a in s t  in c o rp o ra te d  u n its  o f local gov ­
e rn m e n t. (a) Except as provided in th is section, an action may be 
m aintained against a m unicipality  in  its corporate character and 
w ithin the scope of its  au thority .

(b) A m unicipality m ay not require a  person to post bond as a condi­
tion to bringing a  cause of action aga in st it.

(c) No action m ay be m ain ta ined  against an  employee or member of 
a fire departm ent operated and m ain tained  by a m unicipality or village 
if  the claim  is an action for to rt or breach of a contractual duty and is 
based upon the act or om ission of the  employee or m em ber of the fire 
departm ent in the execution of a  function for which the  departm ent is 
established.

(d) No action for dam ages m ay be brought against a municipality or 
any of its agents, officers or employees if the claim

(1) is based on a  failure  of the  m unicipality, or its agents, officers, or 
employees, when the  m unicipality  is n e ither owner nor lessee of the  
property involved,

(A) to inspect property for a violation of any s ta tu te , regulation or 
ordinance, or a hazard  to hea lth  or safety;

(B) to discover a  violation of any s ta tu te , regulation, or ordinance, or 
a hazard to health  or safety  if  an inspection cf property is made; or

(C) to abate a violation of any s ta tu te , regulation or ordinance, or a 
hazard to health  or safety  discovered on property inspected;

(2) is based upon th e  exercise or performance or the failure to exer­
cise or perform a d iscretionary  function or duty by a m unicipality or its 
agents, officers, or employees, w hether or not the  discretion involved is 
abused;

(3) is based upon the  g ran t, issuance, refusal, suspension, delay or 
denial of a  license, perm it, appeal, approval, exception, variance, or 
other entitlem ent, or a  rezoning;

(4) is based on the  exercise or performance during the course of 
gratu itous extension of m unicipal services on an  ex traterrito rial basis; 
or
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(5) is based upon the  exercise or perform ance of a du ty  or function 
upon the  request of, or by the term s o f an  ag reem en t or contract w ith, 
the  s ta te  to m eet emergency public safe ty  requirem ents.

(e) In  th is section
(1) "m unicipality” m eans a  home ru le  borough or city, a  general law 

borough or city of any class, a unified m unicipality  established under 
AS 29.68.240 — 29.68.440, or a  m un ic ipality  established by m erger or 
consolidation under AS 29.68.030 — 29.68.110; the  te rm  includes a 
public corporation established by a  m unicipality ;

(2) "village” m eans an  unincorporated com m unity w here a t  least 25 
people reside as a  social un it. (§ 5.13 ch 101 SLA 1962; am  § 1 ch 23 
SLA 1964; am § 1 ch 19 SLA 1975; am  § 1 ch 215 SLA 1975; am §§ 1-3 
ch 37 SLA 1977)

N O T E S TO  D E C I8 IO N S

F o r  h is to r y  o f  s e c t io n  a n d  
a p p lic a b ility  o f  O reg o n  d e c is io n s ,  see  
City of Fairbanks v, Schaible, Sup. Ct. Op. 
No. 97 (F ile Nos. 112, 113), 376 P,2d 201 
(1962).

T h is  s e c t io n  is  c le a r ly  s u b s ta n t iv e  in  
c h a r a c te r , for it creates and defines the  
righta of persons injured by an act or om is­
sion o f a city and does not m erely provide 
a rule o f procedure for enforcing a right 
otherwise recognized by substantive law. 
City of Fairbanks v. Schaible, Sup. Ct. Op. 
No. 97 (F ile Nos. 112, 113), 375 P.2d 201 
(1962).

T his section not on ly  rem oves any proce­
dural disab ility  to m aintain  a su it against 
the m unicipality b u t is  also substantive in 
character. Lucas v. C ity o f  Juneau , 168 F. 
Supp. 195 (D. A las. 1958).

L ia b ility  g e n e r a lly . — For compre­
hensive d iscussion o f  m unicipality's tort 
liab ility  prior to the 1977 am endm ent, see  
City o f Fairbanks v. Schaible, Sup. Ct. Op. 
No. 97 (F ile Nos. 112, 113), 375 P.2d 201 
(1962); Scheele v. C ity o f Anchorage, Sup. 
Ct. Op. No. 167 (F ile  No. 307), 385 P.2d 
582 (1963).

E ffec t o f  su b s e c t io n  (d). — The A laska  
legislature, in  its 1977 enactm ent o f sub­
section (d) o f th is section , conferred broad 
im m unity upon m un icipalities in  con­
nection w ith  m any governm ental 
functions, including land u se  regulation. 
W ilcox Assocs. v. F airbanks N . S tar Bor­
ough, Sup. Ct. Op. No. 1984 (F ile  No. 
4349), 603 P.2d 903 (1979).

A S  09.50.250 is  a n a lo g o u s  to  s u b s e c ­
tio n  (d)(2) o f  th is  s e c t io n . U rethane Spe­
cialities, Inc. v. C ity o f Valdez, Sup. Ct. Op. 
No. 2243 (F ile No. 4451), 620 P.2d 683 
(1980).

M u n ic ip a l n o t ic e  o f  c la im s  r e q u ir e ­
m e n ts . — The provisions o f th is section do 
not expressly authorize m unicipal notice  
o f claim s requirem ents; nor does this sec­
tion expressly prohibit such conditions to 
su it. Johnson v. C ity o f Fairbanks, Sup. Ct. 
Op. No. 1672 (F ile  No. 3444), 583 P.2d 181 
(1978).

M u n ic ip a lit ie s  p r o h ib ite d  from  
r e q u ir in g  sh o r te r  n o t ic e  p er io d  fo r  to r t  
c la im s. —  T his section , authorizing  
actions aga in st m unicipalities, im pliedly  
prohibits m un icipalities from requiring a 
potential p la in tiff to subm it notice o f tort 
claim s, r s  a condition to bringing an  
action, w ith in  a period shorter than the  
period provided by the statu te  o f lim i­
tations. Johnson v. C ity o f Fairbanks, Sup. 
Ct. Op. No. 1672 (F ile  No. 3444), 683 P.2d  
181 (1978); De H usson v. City o f  
Anchorage, Sup. Ct. Op. No. 1673 (F ile No. 
2996), 583 P.2d 791 (1978).

A d e c is io n  b y  th e  c ity  m a n a g e r  to  
is su e  a  w a r n in g  p e r ta in in g  to  sa fe ty  
h a za rd s w as an exercise o f a  discretionary  
function. H owever, the fact that issuance  
o f the w arning w as a discretionary  
function did not autom atically  extend  
discretionary im m unity to the city  in  
regard to the w arning’s  content. U rethane  
Specialities, Inc. v. C ity o f Valdez, Sup. Ct. 
Op. No. 2243 (F ile  No. 4461), 620 P.2d 683  
(1980).

A city m anager w as perm itted, i f  not 
required, to act in the public in terest by  
taking reasonable action in  the form o f  a 
public w arning to the general populace 
pertaining to a  m atter o f hea lth  and safety  
to prevent the creation o f  safety hazards 
even though such w arn ing  w as defam ­
atory. U rethane S p ecia lities , Inc. v. C ity  o f
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Valdez, Sup. Ct. Op. No. 2243 (F ile  No. 
4461), 620 P .2d 683 (1980).

W hen there w as no evidence before the  
superior court su ggestin g  that a city’s  
warning of safety hazards w as issued w ith  
a knowing or reckless disregard for the  
truth of the sta tem en ts i f  contained that 
com munication w as protected by a privi­
lege extended to adm inistrative officers 
m aking defam atory com m unications 
required or perm itted in  the performance 
of official duties even though there w as no 
im m unity under th is section. U rethane  
Specialities, Inc. v. C ity o f Valdez, Sup. Ct. 
Op. No. 2243 (F ile  No. 4451), 620 P.2d 683  
(1980).

C ity 's fa ilu re  to  fo l lo w  o w n  ru les  
g o v e rn in g  r e la t io n s  w ith  e m p lo y e e s . —  
This Bection does not im m unize city from 
liab ility  for dam ages resu ltin g  from its  
failure to follow its  own rules governing its  
relaticns w ith  its em ployees. Stanfill v. 
City o f Fairbanks, Sup. Ct. Op. No. 2624  
(File No. 6321), P.2d (1983).

N e g lig e n c e  in  o p e r a t io n  o f  om bu -  
la n c e . — The object to be accom plished by 
am bulance service operated and m ain­

tained by a city, that o f service to the  
infirm, was so closely related to hos­
pitalization benefits that it  could be said to 
come within the Bcope of the opinion in  
Tuengel v. City of S itka, 113 F. Supp. 399  
(D. Alas. 1954), a ffd . 245 F.2d 61 (9th Cir. 
1957), and the city could be held liab le  for 
any negligence in  the operation o f the  
ambulance. Lucas v. C ity of Juneau , 168 F. 
Supp. 195 (D. A las. 1958).

N e g lig e n c e  o f  fire  d ep a r tm en t. —  For 
case decided prior to second 1976 am end­
m ent holding that a city which m aintained  
a fire departm ent could be held liab le for 
injuries resulting from negligence con­
nected w ith the department's firefighting  
activities, see City o f Fairbanks v. Shaible, 
Sup. Ct. Op. No. 97 (F ile  Nos. 112, 113), 
375 P.2d 201 (1962). See contra: C ity o f 
Fairbanks v. Gilbertson, 16 A laska 590  
(1957), affd, 262 F.2d 734 (9th Cir, 1959), 
where § 56-2-2 ACLA 1949 (predecessor to 
th is section) was ignored by both the d is­
trict court and the court o f appeals.

Q u oted  in AtkinBon v. Haldane, Sup. 
Ct. Op. No. 1495 (F ile No. 2981), 669 P.2d  
151 (1977).

C o lla tera l r e fe r e n c e s . —  Fire depart­
m ents as pertain ing to the governm ental 
or to the proprietary branch of m unic­
ipality, 9 ALR 143; 33 ALR 688; 84 ALR  
514.

N ecessity o f consent to su it against 
state, 42 ALR 1464; 50 ALR 1408.

M unicipal im m unity from liab ility  for 
torts, 120 ALR 1376; 60 ALR2d 1198.

Sec. 09.65.080. S u its  b y  in c o rp o ra te d  u n its  o f  loca l g o v e rn ­
m ent. An action m ay be m ain ta ined  by an incorporated borough, city, 
or other public corporation of like character in its corporate name, and 
upon a cause of action accruing to i t  in its corporate character

(1) upon a contract m ade w ith the  public corporation;
(2) upon a  liab ility  prescribed by law in favor of the public corpora­

tion;
(3) to recover a  penalty  or forfeiture g. ven to the public corporation;
(4) to recover dam ages for an  ip jury  to the corporate rights or prop­

erty of the public corporation. (§ 2 ch 23 SLA 1964)

Sec. 09.65.090. C ivil lia b ility  fo r  em erg en cy  a id . (a) A person a t  
a hospital or any o ther location who renders emergency care or em er­
gency counseling to an  injured, ill, or emotionally d istraught person 
who reasonably appears to the person rendering the aid to be in im m e­
diate need of em ergency aid  in  order to avoid serious harm  or death  is 
not liable for civil dam ages as a resu lt of an act or omission in  
rendering emergency aid.
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(b) This section does not preclude liability for civil dam ages as a 
resu lt of gross negligence or reckless or intentional misconduct. (§ 1 ch 
32 SLA 1967; am  § 1 ch 119 SLA 1971; am  § 38 ch 102 SLA 1976)

N O T E S TO  D E C ISIO N S

C om m on  la w . — A t com mon law  there  
is  no duty to rescue. Lee v. S ta te , Sup. Ct. 
Op. No. 749 (File No. 1395), 490  P.2d 1206 
(1971), overruled on other grounds, 
Munroe v. City Council, Sup. Ct. Op. No. 
1236 (F ile  No. 2382), 545 P.2d 165, 547  
P.2d 839 (1976).

The law has persistently  refused to 
recognize the moral obligation  o f common 
decency and common hum anity , to come to 
the aid o f another hum an being  who is in 
danger. Only in certain lim ited  situations, 
as for exam ple where the a^tor w as respon­
sible for placing the im periled  person in  
his endangered position, h as a duty been 
recognized. However, once rescue oper­
ations have begun, the rescuer is  held to a 
duty of due care. Lee v. S tate , S ud . Ct. Op. 
No. 749 (File No. 1395), 490  P.2d 1206 
(1971), overruled on othe. grounds, 
Munroe v. City Council, Sup. Ct. Op. No. 
1236 (F ile  No. 2382), 545 P .2d 165, 547 
P.2d 839 (1976).

T h e  p u rp o se  o f  th is  s e c t io n  is  to 
induce voluntary rescue by rem oving the 
fear of potential liab ility  w hich acts as an 
im pedim ent to such rescue. Lee v. State, 
Sup. Ct. Op. No. 749 (F ile  N o. 1395), 490 
P,2d 1206 (1971), overruled on other 
grounds, Munroe v. C ity C ouncil, Sup. Ct. 
Op. No 1 2 3 6 (File No. 2382), 545  P.2d 165, 
647 P.2d 830 11976).

T h is  se c tio n  Is d ir e c te d  a t  p e r so n s  
w h o  a r c  n o t  u n d e r  so m e  p r e e x is t in g

d u ty  to  r e scu e . Lee v. S tate, Sup. Ct. Op. 
No. 749 (File No. 1395), 490 P.2d 1206 
(1971), overruled on other grounds, 
M unroe v. City Council, Sup. Ct. Op. No. 
1236 (F ile No. 2382), 545 P.2d 165, 547 
P.2d 839 (1976).

A  r e sc u e r  u n d er  a  p r e e x is t in g  d u ty  
to  r e sc u e  w o u ld  n ot n e e d  th e  a d d e d  
in d u c e m e n t  o f  im m u n ity  from c iv il lia ­
b ility  for h is ordinary negligence. Lee v. 
S tate , Sup. Ct. Op. No. 749 (File No. 1395), 
490 P.2d 1206 (1971), overruled on other  
grounds, M unroe v. C ity Council, Sup. Ct. 
Op. No. 1236 (File No. 2332), 545 P.2d 165, 
547 P.2d 839 (1976).

S u c h  a s  a  p o lice  o ff ice r . — A holding  
th a t police officers have no duty to rescue 
would not comport with public conceptions 
uf their role. Lee v. State, Sup. Ct. Op. No. 
749 (F ile No. 1395), 490 P.2d 1206 (1971), 
overruled on other grounds, M unroe v. 
C ity Council, Sup. Ct. Op, No. 1236 (F ile  
No. 2382), 545 P.2d 165, 547 P.2d 839  
(1976).

T his section, the A laska Good 
Sam aritan statute, does not shield a police  
officer from iiab ility  for ordinary negli­
gence. Lee v. State, Sup. Ct. Op. No. 749  
(F ile  No. 1395), 490 P.2d 1206 (1971), 
overruled on other grounds, Munroe v. 
C ity Council, Sup. Ct. Op. No. 1236 (F ile  
No. 2382), 545 P.2d 165, 547 P.2d 839  
(1976).

Sec. 09.65.092. C iv il l ia b ili ty  fo r  v o lu n ta ry  a ir c ra f t  sa fe ty  
in sp ec tio n . An a irc ra ft or power p lan t technician or mechanic 
certified by the  Federal A viation A dm inistration who participates 
w ithout compensation in a  voluntary  a ircraft safety inspection pro­
gram  is not liable for civil dam age resu lting  from an act or omission 
arising out of an  a ircraft safety  inspection in th a t program  unless the  
act or omission constitu tes gross negligence or reckless or intentional 
misconduct. (§ 1 ch 3 SLA 1982)

Sec. 09.65.095. L ia b ility  fo r  a d m in is tra t io n  o f  b lo o d  te s t, (a) No 
civil or crim inal action a ris in g  out of ba tte ry  may be brought against 
a health  care provider for the  act of tak in g  a  blood sample if  the sample 
is taken
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(1) a t the request of a  police officer under the circumstances specified 
in AS 28.35.035 or w hen the  a rres tin g  officer has a  search w arran t or 
court, order au thorizing  the  tak ing  of the  blood sample; and

(2) w ithout the  use of excessive or unreasonable force.
(b) In th is section,
(1) "health  care provider" m eans a  nurse  licensed under AS 08.68, a 

physician licensed under AS 08.64, and a person certified by a  hospital 
as competent to tak e  blood samples;

(2) "hospital” m eans a hospital as defined in AS 18.20.130(1), includ­
ing a governm entally Gwned or operated hospital.

(c) Nothing in th is  section shall be construed to  prohibit recovery of 
dam ages incident to the  im proper or negligent w ithdraw al of blood. 
(§ 1 ch 80 SLA 1977; am § 5 ch 117 SLA 1982)

E ffe c t  o f  a m e n d m e n ts . — The 1982 stances specified in AS 28.35.035 or” in
am endm ent inserted "under the circum- paragraph (1) o f subsection (a).

Sec. 09.65.100. E x a m in a tio n  a n d  t r e a tm e n t  o f  m in o rs , (a)
Except as prohibited under AS 18.16.010(a)(3),

(1) a m inor who is living ap art from the m inor’s parents or legal 
guard ian  and who is m anaging th e  m inor’s own financial affairs, 
regardless of the  source or ex ten t of income, m ay give consent for 
medical and den tal services for the  m inor;

(2) a m inor m ay give consent for m edical and dental services if  the 
paren t or legal guard ian  of the m inor cannot be contacted or, if
contacted, is unw illing  e ither to g ra n t or w ithhold consent; however,
where the pa ren t or legal guardian cannot be contacted or, if  contacted, 
is unw illing e ith e r to g ran t or to w ithhold consent, the provider of 
medical or dental services shall counsel the m inor keeping in mind not 
only the  valid in te rests  of the  m inor b u t also the valid interests of the 
paren t or guard ian  and the  fam ily u n it as best the  provider presum es 
them ;

(3) a  m inor who is the  p a ren t of a  child m ay give consent to medical 
and dental services for the  m inor or the  child;

(4) a  m inor m ay give consent for diagnosis, prevention or trea tm en t 
of pregnancy, and for diagnosis and trea tm en t of venereal disease;

(5) the paren t or guard ian  of the  m inor is relieved of all financial 
obligation to the  provider of the service under th is  section.

(b) The consent of a  m inor who represents th a t  the  m inor m ay give 
consent under th is  section is considered valid if  the person rendering 
the medical or den tal service relied  in good faith  upon the  rep­
resentations of the  m inor.

(c) N othing in th is  section may be construed to remove liab ility  of 
the  person perform ing the  exam ination or trea tm en t for failure to m eet 
the standards of care common throughout the hea lth  professions in the 
sta te  or for in ten tional misconduct. (§ 1 ch 204 SLA 1968; am  § 1 ch 
73 SLA 1974; am § 6 ch 208 SLA 1975)
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C ro ss  r e fe r e n c e s . —  For age o f major­
ity , see AS 25.20.010.

Sec. 09.65.110. C ivil l ia b ili ty  fo r  sh o p lif tin g , (a) A person who 
has a tta ined  the  age of 18 years or an  em ancipated m inor who shoplifts 
m erchandise is, in  addition to any  crim inal penalty  provided by law, 
liable in a  civil action to the  ow ner or seller of the  m erchandise for all 
of the following:

(1) actual damages;
(2) a penalty equal to the re ta il value of the  m erchandise or $1,000, 

whichever is less; and
(3) a penalty  of no t less th a n  $100 or more th an  $200.
(b) A person hav ing  legal custody of an unem ancipated m inor whc 

shoplifts m erchandise is liable in  a  civil action to the  owner or sellej 
of the m erchandise for both of th e  following:

(1) a penalty  equal to the re ta il value of the  m erchandise or $500. 
w hichever is less; and

(2) a penalty  of no t less th a n  $100 or more th a n  $200.
(c) It is a  condition precedent to m ain ta in ing  an  action under thi 

section th a t the  owner or se ller of the m erchandise send a  notic 
dem anding the  re lie f  authorized to the defendant by first class mail a 
the  defendant’s la s t  known address 15 days or more before th e  actio: 
is commenced. The D epartm ent of Law m ay adopt regulation 
prescribing the  form  of th is  notice. I t  is not a  condition precedent t 
m ain ta in ing  an  action under th is  section th a t  the person wh 
shoplifted m erchandise was charged or convicted under any s ta tu te  c 
ordinance.

(d) Judgm ents, b u t not claim s, arising  under th is  section m ay t  
assigned.

(e) For purposes of th is section, a  person "shoplifts m erchandise” i 
w ithout au tho rity  and  w ith in te n t to deprive the  owner of the  merchai 
dise,

(1) the person rem oves th e  m erchandise of a commercial esta: 
lishm ent, not purchased by th e  person, from the  prem ises of the  cor! 
m ercial establishm ent;

(2) the  person knov/ingly conceals on, in or about the person tl 
m erchandise of a commercial establishm ent, not purchased by the pf 
son, while still upon the  prem ises of the commercial establishm ent;

(3) the  person knowingly substitu tes  or a lte rs  a  price ticket in  ord 
to pay less th an  th e  indicated re ta il price.

(f) M erchandise found concealed on or about the  person which h 
not been purchased by the  person is prim a facie evidence of a  knowi 
concealment for purposes of (e)(2) of th is  section.

(g) The liab ility  o f a person for dam ages and penalties under tj 
section is in  addition to liab ility  for an  aw ard of reasonable a ttom e 
fees th a t  m ay be m ade to the  prevailing  party  in  a  civil action urn 
Rule 82 of the  R ules of Civil Procedure.
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(h) In  th is  section, "em ancipated m inor” m eans a m inor whose 
disabilities have been rem oved for general purposes under AS 
09.55.590. (§ 1 ch 107 SLA 1974; am  §§ 1, 2 ch 53 SLA 1980)

C ro ss  re fe re n c e s . — For crim e of con- E ffec t o f  am en d m e n ts . — T he 1980 
cealm ent o f . m erchandise, see AS am endm ent rew rote the section.
11.46.220.

Sec. 09.65.120. D e fin itio n  o f  d e a th . A person is considered m edi­
cally and legally dead if, in  the  opinion of a m edical doctor licensed or 
exem pt from licensing under AS 08.64, based on ordinary standards of 
medical practice, th ere  is no spontaneous resp iratory  or cardiac 
function and there  is no expectation of recovery of spontaneous 
respiratory  or cardiac function or, in the case w hen respiratory and 
cardiac functions are  m ain ta ined  by artificial m eans, a person is con­
sidered medically and  legally dead, if, in the opinion of a medical doctor 
licensed or exem pt from licensing under AS 08.64, based on ordinary 
standards of m edical practice, th e re  is no spontaneous brain  function. 
D eath m ay be pronounced in  th is  circum stance before artificial m eans 
of m ain tain ing  resp irato ry  and cardiac function are  term inated. (§ 1 ch 
8 SLA 1974)

Sec. 09.65.130. [Renumbered as AS 25.24.310.]

Sec. 09.65.132. Income assignment order for child support, (a)
A judgm ent, court order, or order of the  child support enforcement 
agency (AS 47.23) providing for the  support of a  m inor child shall 
contain an  income assignm ent order.

(b) An income assignm ent order shall direct the obligor, the obligor’s 
employer, fu tu re  employer, and any person, political subdivision, or 
departm ent of th e  s ta te  to assign money due or to be due the obligor to 
the obligee or, w here the order is issued to the  child support 
enforcem ent agency (AS 47.23) or collections are  being made through 
the  child support enforcem ent agency, to th a t  agency, in an am ount 
sufficient to m eet th e  support paym ents imposed by th e  court or by the  
child support enforcem ent agency under AS 47.23.140.

(c) An obligee or person or public agency designated to receive sup­
port paym ents m ay request an  income assignm ent order to take  effect 
by alleging in a sworn s ta tem en t th a t  the obligor has failed to m ake a 
support paym ent in full w ith in  45 days of the  date the  paym ent was due 
and by filing th a t  s ta tem en t w ith  the  court.

(d) If  an  application has been filed w ith the clerk of court, notice 
shall be sen t by certified m ail, re tu rn  receipt requested, to the  las t 
known address of the  obligor. The notice shall be postm arked no la te r  
th an  10 days after the  date  on which the  application was filed and shall 
inform the  obligor th a t  th e  income assignm ent will tak e  effect 15 days 
after the  date  on which the notice was received unless the obligor 
requests a hearing  w ith in  the 15 days after the notice was sent. If  th e
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obligor requests a hearing , an  income assignm ent may not take  effect 
until the conclusion of the  hearing. The court shall hold a  hearing  
requested under th is  section w ith in  15 days after the date the  obligor 
requests the  hearing. If  th e  obligor pays all support paym ents due 
before the hearing, an  income assignm ent order m ay not tak e  effect.

(e) The obligee or person or public agency th a t requested the  income 
assignm ent order shall im m ediately send a  copy of the  income 
assignm ent order by certified m ail to persons who may owe money to 
an obligor. An income assignm en t order made under th is section is 
binding upon a person, em ployer, political subdivision, or departm ent 
of the sta te  im m ediately  upon receipt of a  copy of the  income 
assignment order.

(f) An employer m ay no t discharge an obligor on the basis of an 
assignment under th is  section.

(g) An income assignm en t under th is section has priority over all 
other attachm ents, executions, garnishm ents, or other assignm ents 
unless otherwise ordered by the  court. An income assignm ent is not 
limited to the wages of an  obligor bu t may include all money owed to 
the obligor not otherw ise exem pt by law. The exemptions from execu­
tion by judgm ent debtors under AS 09.35.080(a) and the restrictions 
from execution by ju d g m en t debtors under AS 09.35.080(b)(1) do not 
apply to income assignm ents under th is  section; however, 50 percent of 
the gross wages of the  obligor or $100 a  week, whichever is less, is 
exempt from execution under th is  section.

(h) The court m ay order an  obligor to pay all court costs involved in 
an income assignm ent proceeding under th is section. (§ 1 ch 96 SLA 
1981; am §§ 16, 17 ch 59 SLA 1982; am  § 1 ch 118 SLA 1982)

E ffect o f  a m e n d m e n ts . —  T he first added in sec. 1 o f this act has the effect of
1982 am endm ent added "and by filin g  that changing Rule 77 of the A laska R ules o f
statem ent with the court" a t  th e  end o f C ivil Procedure by establishing a proce-
Bubsection (c) and rewrote subsection (e). dure and tim e lim its for court review  o f an

The second 1982 am endm ent, in  subsec- incom e assignm ent order which differ
tion (b), substituted "the obligor’s” for from those generally applicable in  c ivil
"his" and inserted "obligee or, w here the actions."
order is issued to the” and "or collections AS 09.35.080, referred to in  subsection  
are being made through the ch ild  support (g), wa.1 repealed by § 14, ch. 62, SLA
enforcement agency, to th a t agency." 1982. For present exem ption provisions,

E d itor's n o te s . — Section  12, chapter see AS 09.38.
96, SLA 1981, provides: "AS 09 .65 .132

Sec. 09.65.135. L im ita tio n s  o n  c la im s a r is in g  from  sk im g . (a) A 
skier may not recover from a  ski a rea  operator for injury resu lting  from 
an inherent risk  of sk iing  un less the  in jury  occurred when the ski a rea  
operator was not providing the  inform ation required by (b) of th is  
section.

(b) A ski a rea  operator sha ll poBt tra il signs a t  prom inent locations 
within a ski area  which shall include a lis t of the inherent risks of 
skiing and the  lim ita tion  on liab ility  of the  ski area  operator provided 
by this section.
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(c) In th is section
(1) " inherent risks of sk iing” m eans the  dangers or conditions which'; 

are  an  in tegral p a rt of the sport of skiing, including, bu t not lim ited’toj-?
(A) changing w eather conditions; f ' '. ’.;
(B) variations or steepness in  te rra in ;
(C) snow or ice conditions;
(D) surface or subsurface conditions such as bare spots, forest 

growth, anti rocks;
(E) collisions w ith lift tow ers, o ther struc tu res, and their compo­

nen ts  unless the sk ier is on the  lift;
(F) collisions w ith o ther skiers; and
(G) a skier’s failure to ski w ith in  the  lim its of the skier’s ability;
(2) "injury” m eans a personal in jury  or property damage or loss;
(3) "skier” m eans a person in  a  ski a rea  engaged in the sport of 

skiing, sliding downhill on snow or ice on skis, a  toboggan, a  sled, a 
tube, a ski-bob, or o ther device for recreation in  snow;

(4) "ski a rea” m eans all sk i slopes, tra ils  and other places under the 
control of a ski area  operator and adm inistered  as a single enterprise 
in  the  state;

(5) "ski area  operator” m eans the  operator of a ski area. (§ 2 ch 80 
SLA 1980)

C ro ss  r e fe re n c es . — For required snow  ch. 80, SLA 1980, in Temporary and Spe- 
aafety and operation plan, 6ee A S  cial Acts.
18.60.822; for leg isla tive  in tent, see  § 1,

10. Applicability o f title  
20. Short title

S ec. 09.70.010. A p p lic a b ili ty  o f  title . This title  governs a ll pro­
ceedings in  actions brought a fte r  J a n u a ry  1, 1963, and all further 
proceedings in actions th en  pending, except to the  extent th a t, in the 
opinion of the court, th e ir  application in a particu lar action pending 
when the rules take  effect would no t be feasible or would work injus­
tice, in which event, the  laws in  effect before Ja n u a ry  1, 1963, apply. 
(§ 31.03 ch 101 SLA 1962)

Chapter 70. General Provisions
S ec tio n S ec tio n

N O T E S T O  D E C IS IO N S

C ited  in  Turkington v. C ity o f  
K achcm ak, Sup. Ct. Op. No. 141 (F ile  No. 
177), 380 P.2d 593 (1963).
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(8) "Telecomm unications Inform ation Council" m eans the Telecom­
m unications Inform ation Council established under AS 44.19.502. 
(§ ch 115 SLA 1967; am  § 14 ch 59 SLA 1982; am  § 8 ch 200 SLA 
199.^; am  § 104 ch 4 FSSLA 1992)

E ffe c t o f  a m e n d m e n ts . —  T he 1990 paragraphs (5) and (6), renumbered for-
am endm ent m ade an in ternal reference m er paragraph (4) as paragraph (7), and
change in the introductory paragraph, added paragraph (8).
added present paragraph (1), renum bered The 1992 am endm ent, effective Ju ly  1,
former paragraphs (l)-(3 ) a s paragraphs 1992, deleted the A laska S tate  H ousing
(2)-(4) w hile m aking a  m inor punctuation Authority from the lis t  at the end of para-
change in present paragraph (4), added graph (5).

Sec. 09.25.230. P r iv ile g e  r e la t in g  to  d o m e s tic  v io lence  a n d  
se x u a l a s s a u l t  c o u n se lin g . Confidential comm unications between a 
v:ctim of domestic violence or sexual assau lt and a  victim  counselor 
are privileged under AS 25.35.100 — 25.35.150. (§ 1 ch 95 SLA 1992)

Chapter 30. Judgments.
A rtic le

1. Judgm ents (§5 09 .30 .060  —  09.30.070)
2. Uniform  Foreign M oney-Judgm enta Recognition A ct (§ 09.30.170)
3. Uniform  Enforcem ent o f Foreign Judgm ents A ct (§§ 09.30.200, 09.30.220,

09.30.230)

A rtic le  1. J u d g m e n ts .

S e c t io n  S e c tio n
60. Property liab le  on confession judg- 65. Offers o f judgm ent 

m ents 70. In terest on judgm ents

Sec. 09.30.010. R e c o rd in g  c o p y  o f  ju d g m e n t a s  lien .

N O T E S  TO  D E C IS IO N S

R e co r d a b le  ju d g m e n t. —  W here a P la c e  o f  e x e c u t io n . — Execution in
judgm ent w as rendered by the U n ited  the S tate  o f  A laska need not be availab le
S tates D istrict Court for the D istr ict o f a s  a condition to recording a judgm ent
Oregon but prior to recording in A laska, rendered in  a federal court in Oregon; it is
the judgm ent had not been registered in su fficien t i f  execution m ay be issued
the District o f A laska pursuant to 28 som ewhere on the judgm ent Oregon
U.S.C. § 1963, su it had not been brought J a n k  v. Young, 72 Bankr. 207 (D. A laska

on the judgm ent in  the D istr ict o f A laska, P ro h ib itio n 8  o n  e x e c u t io n  o f  j u d g .
an, the Oregon judgm ent had not been m en ta  _  Both A g  13 lf- 505 J d
made the subject o f proceedings under ei- 09 3 5 .060 h ib it a t least temporariiy ,
ther the Umform Foreign M oney Judg- the execution  0f  judgm ents after the judg­
m ents Recognition A ct (AS 09 .30 .100  e t  m ent debtor’s  death. Sheehan v. E state of
seq.) nor the Uniform Enforcem ent o f  For- Gam berg, 677 P.2d 254 (Alaska 1984).
eign Judgm ents A ct (A S 09 .30 .200  e t  
seq.), the judgm ent w as n everth eless "re­
cordable" in A laska. Oregon B ank v.
Young, 72 Bankr. 207 (D. A laska 1986).
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Sec. 09.30.060. Property liable on confession judgments.
When an action upon a contract is pending against one or more defen­
dants jo intly liable, judgment may be given on the confession of one or 
more defendants against all the defendants jointly liable, whether all 
defendants have been served w ith the summons or not. However, the 
judgment may be enforced only against their joint property and 
against the jo int and separate property of the defendant making the 
confession. (§ 4.06 ch 101 SLA 1962)

E d ito r’s  n o te s . — T his section is se t 
ou t above to correct a  m inor erro r in  th e  
sta tu to ry  heading.

Sec. 09.30.065. Offers o f judgm en t A t any time more than 10 
days before the tria l begins either the party making a claim or the 
party defending against a claim may serve upon the adverse party an 
offer to allow judgment to be entered in complete satisfaction of the 
claim for the mopey or property or to the effect specified in the offer, 
with cost then accrued. I f w ith in 10 days after the service of the offer 
the adverse party serves written notice that the offer is accepted, 
either party may then file the offer and notice of acceptance together 
with proof of service, and the clerk shall enter judgment. An offer not 
accepted within 10 days is considered withdrawn and evidence of that 
offer is not admissible except in a proceeding to determine the form of 
judgment after verdict. I f the judgment finally entered on the claim as 
to which an offer has been made under this section is not more favor­
able to the offeree than the offer, the interest awarded under AS 
09.30.070 and accrued up to the date judgment is entered shall be 
adjusted as follows:
(1) i f the offeree is the party making the claim, the interest rate 

shall be reduced by five percent a year;
(2) if the offeree is the party defending against the claim, the inter­

est rate shall be increased by five percent a year. (§ 3 ch 107 SLA 
1930; am § 1 ch 48 SLA 1981; am § 2 ch 139 SLA 1986)

E ffec t o f  am en d m e n ts . — The 1986 
am endm ent a t  th e  beginning of the sec­
tion substitu ted  "A t any tim e more th an  
10 days before the tr ia l begins” for "On or 
before the 60th day following th e  Filing of 
an answ er in a civil action, and on the 
Fifth day following the day discovery 
closes as ordered by the court,” in th e

fourth sentence substitu ted  "AS 
09.30.070” for "AS 45.45.010(a),” and in 
paragraphs (1) and (2) substitu ted  "Five” 
for "two."

E d ito r’s n o te s . — Section 9, ch. 139, 
SLA 1986 provides th a t the 1986 am end­
m en t to th is section applies "to all causes 
of action accruing after Ju n e  11, 1986.”
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NOTES TO DECISIONS

C ase  d ec is io n s  c o n s tru in g  AJnm.a 
C iv. R . 68 a p p ly  a lso  to  in te rp re ta tio n  
o f  th is  s ta tu te . LaPerriere v. Shrum , 721 
P.2d 630 (Alaska 1986).

C osts a n d  a tto rn e y 's  fees. — An offer 
o f judgm ent made under th is sta tu te  does 
not include costa and attorney’s fees not 
expressly mentioned in  the offer. 
L aPerriere v. Shrum , 721 P.2d 630 
(Alaska 1986).

An offer of judgm ent, m ade under Civil 
Rule 68 or th is  sta tu te  requires th a t costs 
allowable under Rule 79, and attorney 's 
fees on a noncontested or partially  con­
tested basis under Rule 82 be awarded in 
addition to the principal sum specified in

the offer. L aP erriere v. Shrum , 721 P.2d 
630 (A laska 1986). '

B o r ro w e r’s In te re s t  p a y m e n ts  n o t 
in c lu d e d  in  p re ju d g m e n t in te r e s t  — 
The superior court erred  in  perm itting the 
ju ry ’s dum age aw ard to include prejudg­
m ent in te rest on a  borrower’s in terest 
paym ents because th is  effectively com­
pounds in te rest and resu lts  in double re ­
covery. Tookalook Sales & Serv. v. 
M cGahan, 846 P.2d 127 (1993).

A p p lied  in F airbanks N. S ta r Borough 
v. T undra Tours, Inc., 719 P.2d 1020 
(A laska 1986).

.Q u o te d  in Wood v. Collins, 812 P.2d 
951 (A laska 1991).

Sec. 09.30.070. Interest on judgments, (a) The rate ofinlerest on 
judgments and decrees for the payment of money is 10.5 percent a 
year, except that a judgment or decree founded on a contract in w rit­
ing, providing for the payment of interest until paid at a specified rate 
not exceeding the legal rate of interest for that type of contract, bears 
interest at the rate specified in the contract i f the interest rate is set 
out in the judgment or decree.
(b) Except when the court finds that the parties have agreed other­

wise, prejudgment interest accrues from the day process is served on 
the defendant or the day the defendant received written notification 
that an injury has occurred and that a claim may be brought against 
the defendant for that injury, whichever is earlier. The written notifi­
cation must be of a nature that would lead a prudent person to believe 
that a claim will be made against the person receiving the notifica­
tion, for personal injury, death, or damage to property, (§ 4.07 ch 101 
SLA 1962; am § 1 ch 69 SLA 1969; am § 1 ch 107 SLA 1980; am § 3 
ch 139 SLA 1986)

C ro ss  re fe re n c e s . — For provisions re- E d ito r ’s note's. — Section 9, ch. 139,
qu iring  judgm ent for p la in tiff to include SLA 1986 provides th a t the  1986 amend- 
legal in te rest, see AS 09.50.280; for legal m ent to th is section applies "to all causes 
ra te  of in terest, see AS 45.45.010. of action accruing after .June 11, 1986.”

E ffec t o f  am en d m en ts . — The 1986 
am endm ent added subsection (b).

N O TES TO D E C ISIO N S

R a te  o f  in te re s t in  co n d em n a tio n  
p ro c e e d in g s  b eg in n in g  w ith  d e c la ra ­
tio n  o f  ta k in g . — See notes to AS 
09.55.440 under analysis line I, "Constitu­
tionality."

A p p licab ility  o f  1980 a m e n d m e n t —
The 1980 am endm ent to th is Bection, ra is­

ing the in te rest ra te  from eigh t )>ercent to 
10.5 percent, did n e t apply to a  judgm ent 
previously rendered. A lyeska Pipeline 
Serv. Co. v. A ..Jereon, 669 P.2d 956 
(A laska 1983).

C o m p o u n d  in t e r e s t  — This section 
does no t provide for compound in terest on
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