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FISCAL NOTE
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ANALYSIS CONTINUATION:

The Custodial Trust Act is designed to provide a statutory standby inter vivos trust for individuals who
typically are not very affluent or sophisticated, and possibly represented by attorneys engaged in general rther than
specialized estate practice. The most frequent us? of this trust would be in response to the commonly occurring need of
elderly individuals to provide for the future management of assets in the event of incapacity.

Although the most frequent use probably will be by elderly persons, it is also available for a parent to
establish a custodial trust for an adult child who may be incapacitated; for adult persons in the military, or those leaving
the country temporarily, to place their property with another for management without relinquishing beneficial ownership
of their property; or for young people who have received property under the Uniform Transfers to Minors Act to continue
a custodial trust as adults in order to obtain the benefit and convenience of management services performed by the
custodial trustee.

The objective of the statute is to provide a simple trust that is uncomplicated in its creation, administration,
and termination. Consequently, the statute should also serve to avoid unnecessary administrative and legal costs and to
conserve the corpus of individual trusts. These are transactions involving private persons, and the bill will therefore not
have an impact on the Department of Law or state government.
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FISCAL NOTE

STATE OF ALASKA BILL NO. 11B 280
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

The Custodial Trust Act is designed to provide a statutory standby
inter vivos trust for 1individuals who typically are not very affluent or
sophisticated, and possibly represented by attorneys engaged in general
rather than specialized estate practice. The most frequent use of this trust
would be in response to the commonly occurring need of elderly individuals to
provide for the future management of assets in the event of incapacity.

Although the most frequent use probably will be by elderly persons,
it is also available for a parent to establish a custodial trust for an adult
child who may be 1incapacitated; for adult persons in the military, or those
leaving the country temporarily, to place their property with another for
management without relinquishing beneficial ownership of their property; or
for young people who have received property under the Uniform Transfers to
Minors Act to continue a custodial trust as adults 1in order to obtain the
benefit and convenience of management services performed by the custodial

trustee.

The objective of the statute is to provide a simple trust that 1is

uncomplicated in its creation, administration, and termination.
Consequently, the statute should also serve to avoid unnecessary
administrative and 1legal costs and to conserve the <corpus of individual
trusts. These aretransactions involving private persons, andthe bill will

therefore not have an impact on the Department of Law or state government.
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DIVISION OF LEGAL SERVICto
LEGISLATIVE AFFAIRS AGENCY

STATE OF ALASKA
(907) 465-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM April 18, 1993
SUBJECT: Sectional Summary of HB 280
TO: Representative Carl Moses

Chair
House Rules Committee

FROM: Theresa L. Bannister
Legislative Counsel

You have requested a sectional summary of the above described bill.

As a preliminary matter, note that a sectional summary of a bill should not be
considered an authoritative interpretation of the bill and the bill itself is the best
statement cf its contents.

Section 1. Contains the entire bill. Adds a new chapter, the "Alaska Uniform
Custodial Trust Act."

Sec. 13.60.010 authorizes ap w*. create a custodial trust of property by a written
transfer of the property to another person or by a written declaration. Places title
to the custodial trust property in the custodial trustee and the beneficial interest in
the beneficiary. Prohibits termination of a custodial trust by the transferor except as
provided in the section. Terminates the trust on the beneficiary’s death. Authorizes
a person to augment existing custodial trust property. Authorizes the transferor to
designate, or authorize the designation of, a successor custodial trustee in the trust
instrument. States that the chapter does not displace or restrict other means of
creating trusts.

Sec. 13.60.020. Authorizes a person to create a custodial trust upon the occurrence
of a future event. Authorizes the designation of a substitute or successor custodial
trustee. Identifies the documents that can be used to make a designation; otherwise,
requires the designation to be registered with or delivered to a specified person.

Sec. 13.60 030. States that the obligations of a custodial trustee arise when the
trustee accepts the custodial trust property. States how the acceptance may be
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evidenced. States that upon acceptance the trustee is subject to the personal
jurisdiction of the court with respect to a matter relating to the trust.

Sec. 13.60.040. Unless otherwise directed by an instrument designating a custodial
trustee under sec. 13.60.020, authorizes a person holding the property of, or owing
a debt to, certain incapacitated individuals to make a transfer to certain persons as
custodial trustee for the incapacitated individuais. Transfers over $20,000 must be
authorized by the court. States that a written acknowledgement of delivery signed
by the custodial trustee constitutes a sufficient receipt and discharge for the
transferred property.

Sec. 13.60.050. States that beneficial interests in a custodial trust created for multiple
beneficiaries are separate trusts of equal undivided interests for each beneficiary.
Indicates when a right of survivorship exists. Authorizes administration as a single
custodial trust for custodial trust property held by the same trustee for the same
beneficiary. Requires separate accounting to each beneficiaiy with regard to
custodial trust property held for more than one beneficiary.

Sec. 13.60.060. Establishes the general duties of, and the standard of care to be
exercised by, the custodial trustee. States that the exercise of a durable power of
attorney for an incapacitated beneficiary is not effective to terminate or direct the
administration or distribution of a custodial trust.

Sec. 13.60.070. Establishes the general powers of a custodial trustee. Indicates that
the section does not relieve a custodial trustee from liability for a violation of sec.
13.60.060.

Sec. 13.60.080. Establishes how the custodial trustee may use custodial trust property.

Sec. 13.60.090. Determines when the custodial trustee may administer a custodial
trust as for an incapacitated beneficiary. Establishes what a custodial trustee may
rely on to determine that the t meficiary is incapacitated. Indicates when a custodial
trustee for an incapacitated beneficiary can administer the trust as for a beneficiary
whose incapacity has ended or changed. On petition of certain persons directs the
court to determine whether the beneficiary is incapacitated. Directs a custodial
trustee to administer the custodial trust as for an incapacitated beneficiary under
other given circumstances if there isn’t a determination of incapacity under (b) or (d)
of this section. States that the incapacity of a beneficiary doesnt terminate the trust,
a successor trustee designation, the trustee’s rights or powers, or the immunities of
certain third persons.

Sec. 13.60.100. Exempts a third person who deals with a custodial trustee in good
faith and without a court order from being held liabl? for dealing with the custodial
trustee in certain circumstances.
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Sec. 13.60.110. Authorizes a third person to bring certain claims against the custodial
trust property by proceeding against the trustee in a fiduciary capacity. States that
a custodial trustee is not personally liable to a third person on certain contracts and
for certain obligations. States that a beneficiary is not personally liable to a third
person for certain obligations or torts unless certain circumstances exist. States that
(b) and (c) of the section do not preclude proceedings to establish the liability of the
trustee or beneficiary to the extent the person sued is protected as the insured by
liability insurance.

Sec. 13.60.120. Addresses the declination, resignation, incapacity, death, and removal
of custodial trustees. Addresses the designation and succession of successor custodial
trustees. Addresses the handling of trust property and records in these circumstances.

Sec. 13.60.130. States that, except as otherwise provided in the custodial trust
instrument, in an agreement with the beneficiary, or by court order, the custodial
trustee is entitled to reimbursement for reasonable expenses, may charge a
reasonable compensation for services, and does not need to furnish security.

Sec. 13.60.140. Addresses the reporting and accounting requirement for the custodial
trustee. Authorizes certain persons to petition the court for an accounting or
approval of final accounts. Authorizes the court to require or permit the custodial
trustee or the custodial trustee’s legal representative to account. Ifa custodial trustee
is removed, directs the court to require an accounting and to order delivery of the
trust property and records to the successor custodial trustee and the execution of
certain instruments. Authorizes the court under certain circumstances to issue
instructions to the custodial trustee or to review the acts of the trustee or the
compensation determined by the custodial trustee for the services of the custodial
trustee or others.

Sec. 13.60.150. Indicates when actions against a custodial trustee are barred.

Sec. 13.60.160. Indicates how the custodial trustee is to distribute the custodial trust
property when the custodial trust is terminated. Provides for continuation of the trust
if the distributee is incapacitated and until certain circumstances occur. Prevents the
death of the beneficiary from terminating the custodial trustee’s power to discharge
certain obligations.

Sec. 13.60.170. Establishes methods and forms for creating custodial trusts.

Sec. 13.60.180. Indicates what law applies to transfers or declarations creating
custodial trusts.

Sec. 13.60.190. Directs how the chapter is to be applied and construed.
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Sec. 13.60.900. Defines the terms used in the chapter.
Sec. 13.60.990. Gives the chapter a short title.

If I may be of further assistance, please advise.

TLB:Imb
93-127.1mb



THE UNIFORM CUSTODIAL TRU3T ACT

Fact Sheet - Custodial Trust Act

Why states should adopt the Custodial Trust Act

Summary of the Custodial Trust Act

f
Media Coverage: Jane Bryant Quinn, "Proposed Custodial
Trust 1is <cheap, easy way to avoid probate,”™ in Los

Angeles Herald Examiner. December, 1987.

Media Coverage: "Easy Trusts," in Changing Times.
January,®” 1988.

A Tradition Jf Excellence - A History of the Uniform
Law Commissioners

Uniform State Laws - How a Uniform Act is Created



PURPOSE:

ORIGIN:

ENDORSED BY:

STATE
ADOPTIONS:

1993
INTRODUCTIONS;

A Few Facts About

THE UNIFORM CUSTODIAL TRUST ACT

To make the benefits of trusts available to people
without extensive financial assets.

Completed by the Uniform Law Commissioners in
1987.

American Bar Association

Arkansas
Hawaii

Idaho
Minnesota
New Mexico
Rhode Island
Virginia
Wisconsin

Massachusetts

For any further information regarding the Uniform Custodial
Trust Act, please contact John McCabe or Katie Robinson at 312-

915-0195.

(1/15/93)
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WHY-83!&TES-SHOV.Lg ABQI-.T-THE

UNIF_QBM. CUSTODIAL TRUST ACT

The Uniform Custodial Trust Act (UCTA) , promulgated by the
National Conference of Commissioners on Uniform State Laws 1in
1987, offers everyone a chance to establish a kind of trust that
guarantees control of property at a time when a person becomes
incapacitated, and that may also be used to pass on property at
death without probate. The act 1is designed to offer a new, very
simplified custodial trust, making the benefits of trusts
available to people without extensive financial assets.

The UCTA was inspired by the Uniform Transfers to Minors
Act, and the highly useful concept of a custodian for property of
a minor under the terms of that act. But why should minors be

the only beneficiaries of a good idea?

There are many reasons why every state should consider and
adopt the Uniform Custodial Trust Act.

INEXPENSIVE

A custodial trust is inexpensive to create. Fees for
consultation and drafting will be minimum - and non-existent in
many cases. In addition, the UCTA provides an alternative to a
costly court-supervised conservator or guardian. It can be used

to avoid the costs and delays of probate proceedings at death.
Economies can accrue broadly with the use of custodial trusts.
SIMPLE
A custodial trust can be set up -by simple language referenc—
ing the statute. No elaborate trust document 1S necessary.
Rights and obligation are derived directly from the statute.

CONTROL

Any person who <creates a custodial trust retains complete

control over it until incapacity or death. The named trustee
manages the property in the case of incapacity, but until then,
control remains with the beneficiary - the creator of the trust.

The beneficiary directs the management of the property, receives
income and principal, and can cancel the trust at any time.
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COMPREHENSIVE

Any kind of property, real or personal, tangible or
intangible, can be put in a custodial trust. Anybody can be made
a beneficiary. Any Jlegally competent person or entity can be

appointed as trustee.

The Uniform Custodial Trust Act is sinmple, inexpensive,
comprehensive, and complete. The most frequent users of this
trust will most likely be senior citizens who want to provide for
the management of assets in the event of future incapacity. It
is also available for a parent to establish a custodial trust for
an adult child who may be incapacitated. Those leaving the
country temporarily can also place their property with another
for management without relinquishing permanent control of their
property.

The Uniform Custodial Trust Act should be adopted 1in every
state. Although 1t meshes with the Uniform Probate Code (UPC),
it is appropriate in states which have not adopted the UPC.



?7N1?70BM. CUSTODIAL TRVST--AC1

We are perfectly free to be irresponsible with the property
that we accumulate. We can dissipate 1it, abandon 1it, or ignore
it. Most of us choose to be more responsible, however. We tend
to accumulate property for the economic security it provides
ourselves and our families. It comes as a great shock,
therefore, when we find that controlling and protecting it at key
moments in our lives 1is much harder than we 1imagined. What
happens if we become incapacitated? Guardianships and cons—
ervatorships are expensive last resorts that mean total loss; of
control. What happens when we die? Wills and the probate
process offer some solace, but probate becomes more onerous and
expensive than helpful. Extensive estate planning with its
panoply of generation-skipping devices, such as trusts, is
expensive and beyond the resources of most people. The search
for a better way continues.

The Uniform Law Commissioners®”™ Uniform Custodial Trust Act,

promulgated 1in 1987, offers some needed help. Inter vivos and
testamentary, discretionary trusts are too complicated to meet
certain needs. But the trust form of ownership, simplified and
carefully prescribed in a statute, can meet them - thus the

Uniform Custodial Trust Act (UCTA).

A trust is, simply, a Jlegal structure for organizing the
ownership and management of property for its preservation on
behalf of specified individuals. A  trust involves three
fundamental participants: a donor who puts property in a trust; a
trustee who owns and manages the trust; and beneficiaries who
receive the financial benefit of the trust and for whom the

property is preserved. A tru3t arises 1ina trustagreement or

instrument (a document) 1in which the donornames the trustee and
beneficiaries. The donor also establishes the trustee®s powers
over the property and the beneficiaries®™ rights to principal and
income in the trust instrument. The donor then transfers
property to the trustee, who owns it for the benefit of the
beneficiaries. The trustee 1is also a fiduciary, meaning that he
or she is subject to special rules and standards of care when
managing the trust®"s assets. All trusts have these characteris—

tics, and a custodial trust is but one of a number of kinds of
trusts.

The UCTA allows any person to create a custodial trust by
executing a simple statement (it may be a separate document or
merely a notation on an existing title document) that the
property 1is being placed in trust under the Act. The trustee®s
obligations arise upon acceptance of the property. That 1is all
that is necessary to create the trust.



The UCTA permits a kind of springing trust too - a trust

that arises upon the happening of a future event. Any person can
create such a trust with respect to specific property by
executing a simple statement, indicating that the trust will be

established upon the happening of the event.

The UCTA. also allows anybody obligated to an 1incapacitated
person, without a conservator (a conservator is a court-appointed
manager of an incapacitated person®s property), to establish a
custodial trust into which property satisfying the obligation is
placed for the incapacitated person as beneficiary. IfT the value
of the property so placed exceeds $20,000, however, a transfer
into such a trust must be approved by a court.

What distinguishes a custodial trust from other kinds of
trusts? To begin with, thei UCTA governs all aspects of the trust

relationship, including a trustee"s powers and obligations.
Therefore, elaborate trust documents are not needed. Second, a
custodial trust exists at the will of 1its beneficiaries. Any
beneficiary can terminate his or her share of the trust. Third,
trust beneficiaries can direct the trustee's payment of income to
themselves. Fourth, the beneficiaries can direct the trustee®s
investment and management of the trust property. Fifth, at a
beneficiary®s incapacity, the trust continues as a discretionary
trust, with the trustee as a full fiduciary. Therefore, no
conservator needs to be appointed for the purposes of managing
the trust property. Sixth, a beneficiary may direct the trustee
by a simple writing to distribute the trust property in any
fashion the beneficiary desires at the beneficiary®s death. The

writing 1is not a will unless the beneficiary makes it one, and
the distribution is a non-probate transfor of the property.

These powers of beneficiaries distinguish a custodial trust
from all other trusts. Trustees under the common Jlaw are not
subject to the direction of beneficiaries. The powers of the
beneficiaries 1in the UCTA suggest why such a trust 1is called
"custodial™ and suggest the values of a custodial trust, as well
as its limitations.

A  trust is custodial because the trustee®s powers are

limited by the beneficiaries - the trustee 1is a custodian for the
beneficiaries”™ interests. The trustee is a custodian until such
time as a beneficiary becomes incapacitated. The custodial tn1¥"

is am ideal form of ownership for anyone who wants to make sui*.
property is properly managed before incapacity and protected

afterwards. A person with property merely conveys the property
to a trustee, naming himself or herself as beneficiary. While
there are no questions of capacity, the beneficiary retains
significant powers over the property. At 1incapacity, his or her
appointed trustee continues to manage the property and use it for
the beneficiary. If incapacity is temporary, the beneficiary
reasserts his or her powers when capacity returns. If at any

time a beneficiary with capacity desires to terminate the
custodial trust, he or she simply terminates 1it.



Who will use the trust? Older people who want to make sure
they control who manages their property when they are incapacita—
ted, are the most likely users of the UCTA. People who go on
long trips and who want to assure proper management while they
are gone or who want protection 1if they become 1incapacitated
while traveling can use a custodial trust rather than a power of
attorney if it suits their needs. These are examples of people
and situations for which the UCTA was created.

At the same time, people who need discretionary trusts for
estate planning and tax purposes will continue to turn to
traditional trust law. The control provided to beneficiaries 1in
the UCTA and the ability to terminate a custodial trust do not
make it suitable for these purposes.

The UCTA fills very particular needs of ordinary people. It
should be considered strongly by any state or jJurisdiction
conscious of the difficulties an ordinary person has in preparing
for personal incapacity and death.



A 100-YEAR TRADITION OF EXCELLENCE

The National Conference Of Commissioners On Uniform State Laws

Inthe latter part of the 19th century, about the time a prominent law professor was charac-
terizing state legal systems as "awhimsical diversity of lans,”" a movement began taking hold
for the development of uniform laws among the states.

The Alabama Bar Association took the first formal action to encourage the development
of ""uniform’* laws in 1881. But it was not until August 1889, during the 12th annual meeting
of the American Bar Association, that the legal community made a formal resolution to work
for "'uniformity in the laws' of the then 44 states.

New York was the first state to act. In 1890 it authorized the governor to appoint three
commissioners to "‘examine the subjects of marriage and divorce, insolvency, the form of
notarial certificates and other subjects; to ascertain the best means to effect an assimilation
and uniformity of the laws of the states; and especially to consider whether it would be wise
and practicable for the state of New York to invite other states of the Union to send repre-
sentatives to a convention to draft uniform laws to be submitted for the approval and adop-
tion of the several states...."" A few months later the ABA endorsed the New York action and
ijrgézd the states, the District of Columbia and territorial legislatures to follow New York’s

ead.

In the Beginning - Seven States

Sixother states heeded the call andjoined New York at the first meeting of the *"Conference
of State Boards of Commissioners on Promoting Uniformity of Law in the U.S."" in Saratoga
Springs, New York on August 24, 1892. They were Delaware, Georgia, Massachusetts,
Michigan, New Jersey and Pennsylvania.

The new Commissioners wasted no time. They immediately completed and urged states
and territories to adopt three acts —Relating to Acknowledgments on Written Instruments,
Validating Wills Lawfully Executed Without the State, and Recognizing as Valid Wills
Probated m Another State.

They also recommended that states enact laws governing payment of notes, validating con-
tracts and divorce and marriage. With great variance in the marriage consent age, they
proposed raising the marrying age to 18 for males and 16 for females.

They also adopted a table ot weights and measures, noting "t will probably be a surprise
to most people to learn that legal weights of a bushel... with the exception of wheat alone, vary
in *lthe states."

After this burst of activity, the Conference produced no other proposals until 1896, when
the Negotiable Instruments Law was completed. The NIL was the first act adopted by every
state and the District of Columbia; it later became the basis for Article 3 of the Uniform Com-
mercial Code.

Then There were 33

By 1900, 31 states and two territories had appointed commissioners on uniform laws.
During the first decade of the new century the Uniform Law Commissioners (ULC) con-
centrated on legislation to facilitate interstate commerce, drafting laws concerning sales,
warehousing and transportation. A majority of states adopted all of these pioneering acts
before they, aswell as the Negotiable Instruments Law, were superseded by the Uniform Com-
mercial Code some 40 years later.
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By 1910, only Nevada and the Territory of Alaska had not appointed commissioners. They
came aboard by 1912.

In its third decade, the Conference considered and adopted legislative proposals on issues
ranging from partnerships to child labor. And in 1915, the organization officially became
known as the National Conference of Commissioners on Uniform State Laws.

The ULC responded to problems of the 1920s with proposals in such areas as aviation and
public utilities. In the 1930s, Commissioners wrestled with machine gun laws as well as torts

and trusts.

Fifty-Year Assessment

As the Conference approached itsgolden anniversary year, its leadership began a reassess-
ment to determine how tne ULC could better serve the federal system. Though the past had
been productive, Commissioners decided they could play a more useful role m the future if
they attacked major problems with comprehensive legal solutions rather than trying to address
them piecemeal.

That decision led to the launching of the mammoth project that produced the Uniform
Commercial Code (UCC). The ULC officially took on the task of drafting a comprehensive
code to provide guidelines for all commercial transactions in 1940. Work on some of its com-
ponents had already begun. In 1947 the ULC and the American Law Institute joined in a
partnership that put all the components together in a Uniform Commercial Code that was of-
fered to the states for their consideration in 1951. More than a decade of difficult battles for
adoption in every state followed. But by 1967, all the stages had enacted the Code except for
Louisiana, which remains the lone holdout on several code provisions.

The breadth and depth of the UCC are difficult to grasp. It guarantees that commercial
transactions in California are subject to the same law as transactions in Maine. A child pur-
chasing penny candy in a neighborhood shop and a manufacturer buying robotwelders for his
assembly line both complete their transactions within the framework of the UCC. In UCC
states, the code encompasses every sale of goods from crude oil to autos, every bank check
written, and ail commercial paper, stock and bond transactions.

The UCC is not set in stone. In 1987 the first new article since 1951 was approved, estab-
lishing law for the billion dollar leasing industry. As the Conference embarks on its second
century, itisdealing with major changes in state paymentsystem law, including electronic funds
transfers, to bring the Code into the 21st century of finance.

The UCC’s success as a comprehensive solution inspired Commissioners to produce and
work for enactment of a wide variety of legislative solutions to other basic state problems.
These have included: the Uniform Probate Code, Uniform Consumer Credit Code, Uniform
Marriage and Divorce Act, Uniform Alcoholism and Intoxication Treatment Act and a pack-
age of proposals designed to do for land transactions what the UCC did for transactions in the
commercial realm —provide modern law to deal with modem problems.

While forging these major broad projects —primarily from tne 1960s to the early 1980s —
the ULC also completed legislation needed by tne states to deal with more specific problems.
Among these proposalswere the Child Custody Jurisdiction Act, Anatomical Gift Act, a major
revision of the Limited Partnership Act and the Determination of Death Act.

Agendas are made by a Scope and Program Committee. Most recently, commercial and
family law have been focal areas for drafting efforts. Among the "products'lof the 1980s are
two new Articles to the Uniform Commercial Code, a Trade Secrets Act, the Transfers to
Minors Act, Premarital Agreement and Marital Property Acts, and acts addressing such topi-
cal issues as surrogate mother contracts and rights of the terminally ill.



Uniform and Model Acts

In addition to "'Uniform Acts,”" which every state is urged to adopt, the ULC also drafts
""Model Acts'* to guide legislatures dealing with issues that need not be t :eated uniformly. Some
models —such as the Model State Administrative Procedure Act —have been adapted for
use by most states.

Itis important to state treasuries that most ULC proposals fall into the category of **private
law* —the body of law based on English common law that governs the basic legal relation-
ships between people. No government body intervenes in *'private law'* relationships. People
conduct their affairs without interference. When a breach of a legally enforceable private
obligation occurs, the courts are available to sort out the facts and grant remedies ranging from
monetary payments to injunctive relief. For example, the Uniform Residential Landlord and
Tenant Act governs the contractual relationship between landlord and tenant. This relation-
ship proceeds unfettered unless a party breaches an obligation —such as a landlord’s obliga-
tion to maintain fit and safe premises. If such a breach occurs, then the wronged party can
seek damages and reparations for losses sustained.

This contrasts with "public law;"* which usually involves using an executive agency or bureau
as a regulatory body. In that case, legislatures enact laws vesting authority in an administra-
tive agency which then carries out the duties of investigator, rulemaker, regulator and enfor-
cer. Because new agencies must be created to enforce public law, it usually costs more money.

Why the Conference Works

Commissioners dedicated to the work of the Conference make itwork. They include about
300 law professors, judges and lawyers in the public and private sector. Itis their contribution
of time and expertise —Commissioners receive no salaries or fees for their workwith the Con-
ference —that has earned NCCUSL the media label of "'prestigious.” In this century, Presi-
dent Woodrow Wilson and U.S Supreme Court Justices Louis D. Brandeis and William F.
Rehnquist served as Commissioners. So did such lawschool legends as Roscoe Pound of Har-
vard.

Commissioners are appointed by the 50 states, the District of Columbia, Puerto Rico and
the U.S. Virgin Islands. ttie number of Commissioners (most states have at least three) and
the method of appointment vary from state to state. While the governor is responsible for ap-
pointments in most states, Commissioners are usually considered non-partisan. As a result,
many are appointed by the governor of one party and reappointed by the governor of another.
Some Commissioners serve the ULC for decades.

A Two-Part Job

Being a Commissioner involves two areas of service. They not only draft proposals but then
V\I/?rglwithin their state for enactment of uniform laws designed to solve problems common to
all stfitCS.

The ULC’s reputation was built on the high quality of its drafts. That results from a pro-
cedure structurea to bring a unique blend of legal minds to bear on aparticular problem. It
begins with the choice of a drafting committee whose members are selected to insure that as
much expertise and as many viewpoints as possible will be represented at the drafting table.

For example, there were a number of real estate law experts appointed to the committee
responsible for preparing preliminary drafts of the land transactions package, which includes
the Uniform Land Transactions Act (ULTA), Uniform Simplification of Land Transfers Act
(USOLTA), Uniform Condominium Act (UCA), Uniform Planned Community Act (UPCA),
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Model Real Estate Cooperative Act (MRECA), and finally the Uniform Common Interest
Ownership Act (UCIOA). These drafters included Commissioners who were law school
professors aswell as practicing lawyers specializing in real estate law. Outside lawyer and non-
lawyer experts were invited to provide specialized knowledge to the drafting committee.
These advisers represented associations ot lenders, builders, sellers, lawyers and consumers.
But all decisions were made by Commissioners who represent only the people of their state.

The Drafting Ordeal

Preliminary drafts of the proposals were prepared and circulated to advisers and others in-
terested in the committee’s deliberations. That included every Commissioner. Eventually,
the committee was ready to present its work at an annual meeting of the Conference for *‘ini-
tial consideration™ by every Commissioner.

During the annual meeting Commissioners assemble for a week, spending everyday and
some nights considering each "tentative draft'* prepared by the draftingcommittees. The drafts
are read "'line by line'* and then discussed, deoated and changed. With hundreds of trained
eyes probing every concept andword, it’s a rare draft that leaves an annual meeting in the same
form it comes in. Because the ULC is a confederation of state commissions on uniform laws,
close issues are decided by polling state delegations. Regardless of the number of repre-
sentatives from each state, each state has only one vote.

Shortly after the annual meeting, committees with uncompleted drafts begin incorporat-
ing changes made during the meeting and dealing with new problems raised by Commissioners
as well as others.

Proposals are subjected to this rigorous procedure for at least two annual meetings before
they become eligible for designation as ULC products. The final decision on wnether a
proposal is ready for promulgation to the states is made near the close of an annual meeting
—again on a one-state, one-vote basis. But the procedure can take much longer. Because
of the complexities of ULTA, USOLTA, UCA, UPCA, MRECA and UCIOA, more than a
decade elapsed before these proposals were adopted by the ULC.

The Conference Proposes — The State Disposes

With the drafting done, a Commissioner’s job has only begun. Each is then obligated to
return home and work for adoption of the completed proposal in his or her state legislature.
Normal resistance to anything new makes this the most difficult part of a Commissioner’s
responsibility. Remember, it took 14 years before the Uniform Commercial Code was
adopted by 49 states.

ut the result can be workable, modem state law that helps keep the federal system alive.
The work of the ULC simplifies the legal life of businesses and individuals by providing rules
and procedures that are consistent from state to state. It also insures that problems can be
solved close to home instate courts and agencies rather than lost in overworked federal courts
and U.S. departments and agencies.

Published by the National Conference of Commissioners on Uniform StatelLaws

676 N. St. Clair, Chicago, Illinois 60611 (312) 915-0195



STATE LAWS

Uniform Slate Laws are the products of a unique
organization that has been working for the improvement
of state laws since 1892. The National Conference of
Commissioners on Uniform State Laws, representing both
state government and the legal profession, is a genuine
confederation of state interests.

Today there are more than 300 practicing lawyers,
judges, law professors and government officials serving as
Uniform Law Commissioners (ULC). These state-appoint-
ed commissioners, selected for their wide range of legal
expertise and experience, provide an immeasurable re-
source for drafting “uniform™ and "model" state laws.

ULC Uniform Acts, Codesand Court Rules-needed
where differences in state laws create specific interstate
and national problems — have ranged from eliminating
jurisdictional child custody disputes to addressing the
legalities of electronic transfer of stock ownership.

When uniformity is neither practical nor necessary,
ULC Model Acts have provided states with a concisely-
structured legislative framework adaptable to their partic-
ular needs and problems - in areas such as sentencing and
correction reform, and state administrative procedures.

Differences in state laws can deter the free flow of
goods, credit and services; restrain full economic growth;
and invite federal intervention to compel uniformity.
Constitutionally, states have wide latitude for cooperating
to solve these problems. ULC is their own cooperative
institution for doing so, as well as for contributing to the
continuing process of law reform and progress.

—" National Conference
5g.p3t of Commissioners
|§F_J on Uniform State Laws
oTt? North St. Clair Street
Chicago. lllinois LU611

312 915-0195
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STATE LAWS

Back in1892

The "Gay Nineties" rolled in
on the railroad tracks that were
tying the nation together And
Americans were beginning to swap
horses for bicycles and motor cars.
This new mobility was the prime
factor from which ULC sprang.

The Alabama State Bar Associa-
tion recognized, as earls as IS81.
the legai tangles created os wide
variations in state laws 8ut it was
not until August. 1889. that the
American Bar Association decided
at its 12th annual meeting to work
for “uniformity of the laws" in the
44 states.

Within a year, the New York
legislature authorized the governor
to appoint three commissioners
to explore -he best way to effect
uniformity uf law to ease problems
developing between increasingly
interdependent states. The ABA
endorsed New York’s action. The
result was the first meeting of the
"Conference of State Boards of
Commissioners on Promoting Uni-
formity of Law in the U.S."

Seven states sent commissioners
to that 1892 meeting. Bv 1900, 32
states and two territories had law
commissioners. Bv 1905, only Ne-
vada and Alaska were holdouts,
and they joined the parade in 1911.

G Uniform Law.
¢ 7 Commissioners
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SPONSOR STATEMENT
UNIFORM CUSTODIAL TRUST ACT

If enacted, HB 280 would adopt the Uniform Custodial Trust
Act into Alaska Statute.

The Uniform Custodial Trust Act (UCTA) makes the benefits of
trusts available to people without extensive financial
assets. It offers everyoue a chance to establish a kind of
trust that guarantees control of property at a time when a
person becomes 1incapacitated, and that may also be used to
pass on property at death without probate. The act 1is
designed to offer a new, very simplified custodial trust.

The UCTA was 1inspired by the Uniform Transfers to Minors
Act, and the highly useful concept of a custodian for
property of a minor under the terras of that act.

The UCTA 1is also endorsed by the American Bar Association

The state of Alaska should consider adoption of the UCTA.
Custodial Trusts are inexpensive to create, they can be set
up by a simple language reference in statute, the person who
creates the trust retains control over it until incapacity
or death and the trusts are comprehensive - that is they can
contain real or personal property, tangible or intangible.

The most frequent users of this trust will most likely be
senior citizens who want to provide for the management of
assets in the event of future incapacity. Persons leaving
the country temporarily can also place their property with
another for management without relinquishing permanent
control of their property.

HB 280 is a non-controversial Dbill and 1 would appreciate
consideration and affirmative action by the committee.
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April 20, 1993

Representative Brian Porter
Chairman, House Judiciary Committee

FROM: Representative Carl E. Moses
Chairman, House Rules Committee

RE: Request for Hearing

I would Ilike to request a committee hearing for HB280 at
your earliest convenience. HB 280 would adopt the Uniform
Custodial Trust Act.

The Uniform Custodial Trust Act (UCTA) offers everyone a
chance to establish a kind of trust that guarantees control
of property at a time when a person becomes incapacitated,
and that may also be used to pass on property at death
without probate. The act 1is designed to offer a new, very
simplified custodial trust, making the benefits of trusts
available to people without extensive financial assets.

The state of Alaska should consider adoption of the UCTA.
Custodial Trusts are inexpensive to create, they can be set
up by a simple language reference 1in statute, the person who
creates the trust retains control over it until 1incapacity
or death and the trusts are comprehensive - that 1is they can
contain real or personal property, tangible or intangible.

This legislation was introduced during the last session of
the 17th legislature and CSHB 509 (L&C) passed the house.
Due to a lack of time, the bill was held up in the Senate.

HB280 is a non-controversial bill and 1 would appreciate
prompt scheduling in the Judiciary committee before close of
the first session. ITf you have questions, please contact
Karen Brand of my staff at 3765.
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BAST TVUSTS

Now there'3 an inexpensive and rela-
tively painless way to put your property
into a livingtrust a legal device that lets
you control your assets and appoint a
trustee who can manage when you can't
(see Trusts You Can Change at Wtfl,"
Nov.). The only catch is that your state
must adopt the new Uniform Custodial
Trust Act

The UCTA was drafted by the Uni-
form Law Commissioners, a group of
state-appointed lawyers, judges and law
professors that drafts laws to solve
problems common to ail states. It lets
you create a trust as easily as setting up
a custodial account for a minor under the
Uniform Transfers to Minors Act the
inspiration for the new act You don’t
even need a written trust agreement
AHyou have to do is change the name on
your bank accounts, for instance, to that
of your chosen trustee.

A UCTA trust can cover any kind of
property, real or personal tangible or
intangible. You cannot be your own
trustee, but you can name a family mem-
ber, friend or institution to become the
owner of your stocks, bank accounts or
other assets you designate. As the ben-
eficiary, you have the right to direct the
management of the assets, to receive
income and principal and to cancel the

trust ‘whenever you want to. If you be-
come incapable of handling your own
atfairs, the trustee takes over and man-
ages the crust according to the very
broad powers built into the statute. You
can also use the trust as a will because
you can direct what happens to the as-
sets after your death.

According to Lawrence Bugge. a
Madison. Wis.. lawyer who headed the
drafting committee, both the UCTA
trust and a durable power of attorney
(which gives the person you name the
power to act for you if you are incapaci-
tated) get around the need for a costly,
distressing court proceeding to appoint
a court-supervised conservator or
guardian. But the trust, he says, is bet-
ter than a durable power because the
safeguards against mishandling of your
assets, such as periodic accounting and
penalties for misappropriation of funds,
and the details of the fiduciary relation-
ship between you and the trustee are
dearer and more elaborate than those
surrounding durable powers.

Older people who want to maintain
control over their assets will probably
benefit most, but someone who is going
abroad temporarily or is a parent of an
incapadtated child can set one up, too.

It is too eariy to tell how much
interest there will be tn the act; to date,
no states have adopted the UCTA. If
you are interested in encouraging its
adoption in your state, write to your
state legislator.

JANUARY 1908. VOL V. N 0
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Prosppsedh‘customal
\tlxsgyttolsa\clo?g rohate
verybody hates probate.
A few ysars ago.
Americans rushed to buy
books oflegal forms by
author Norman Dacey, for their
do-it-yourselftrusts to avoid
probate (which is the process of
approving the legality ofyour will
at death).

But there were a couple of
problems with these trusts.

First, they didn’t provide any
other important protections —
Like naming a trustee to manage
your money ifyou become semle.

Second, Dacey trusts simply
weren't accepted by many stock-
transfer agents, insurance
companies and title companies.
Sometimes the forms were filled
in wrong. Sometimes title in the
property hadn’t been properly
passed to the trustee. Sometimes,
even when the paperwork was
done right, it lookedflahy.
Reasonably or not, many agents
simply decided it was safer not to
transfer property ownership
based on a hand-drawn trust

So Dacey trusts faded. But the
need for asimilar — and better-
recognized —document
persisted. And finally, one is on
the horizon.

A proposed new “custodial
trust” has been created by the
National Conference of
Commissioners on Uniform State
Laws. It still has to be approved
by the American Bar Association
and then presented to each state
for adoption. But if accepted, it
will be a cheap and easy way of
avoiding probate — and more.
Among the trust's virtues:

a You can set it up yourself, by
signing a standard document
established by law. There don’t
have to be any legal fees, although
you may want a lawyer to answer
guestions about the trust.

m It names a trustee to manage
your money in case you become
mentally incompetent But until
that moment arrives (ifit ever
does),>you have total control over
your assets,” said Madison, Wis"
attorney Lawrence Bugge.
chairman of the committee that
drew up the trust A wife can be
her husband’s trustee and vice
versa. You can cancel the trust any
time you want

a By naming a beneficiary for
the trust's assets, you can keep
them out of probate.

m You can arrange to have the
money managed for the joint
lifetimes of yourselfand your
spouse. The surviving spouse, too,
can effectively manage the money
or even take it out of trust (as long
as he or she is mentally
competent).

m The trust sets up tests to
determine mental incompetence.’
Your family won’t face the
expense and embarrassment of
having you declared bonkers in
court. (However, if for some reason
you think that your trust ha3
mistaken your mental condition,
you yourselfcan force the issue

into court.)

S You can use a custodial trust
to provide money management for
an adult child who may be
retarded or otherwise
incapacitated.

d It’s a good device for short-
term money management. Says
Eugene Scoles of the University of
Ilinois: “Ifl’m out of the country
for eight months and want some of
my property administered for nv
kids in college, I could use the
custodial trust” Adurable power
ofattorney could achieve the same
thing. But the power of attorney
stops ifyou die, whereas the
custodial trust can continue
Also, some insurance
companies resist the durable
power-of-attomey, ifit’s used to
change beneficiaries or cash in a
policy, says Richard Wellman of
the University of Georgia s law
schooL .
A custodial t .t doesn'thandle

complicated jobs. It can't be used
to pass money in trust from one
generation to another, or restrict
access fo assets. It's nota |
discretionary trust that might
work, in some cases, to provide
extra money to a person living on
Medicaid in"a nursing home or
menial hospital. Forthat, you
need a IawYer. ,

| see only one problem with. tne
|oroposed new trust. Despite oil the
abor that has gone into It. it truly
cannot be made so simple that the
average person can understand it.
You face some of the same tisks
you did with a Dacey trust:
mistakes in filling in the
documents, not qettlng your
Propert¥ properly transferred to
he trustee, and neglecting the
trest's tax forms. o

I'll be pleased to have a simpie
trust on the market. m
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UNIFORM CUSTODIAL TRUST ACT
PREFATORY NOTE

This Uniform Act provides for the creation ofa statutory custodial trust foradults to lie governed by tlie
provisions ofthe Act whenever pmlierty is delivered to another "as custodial trustee under the (Enacting
state) Uniform Custodial TVust Act." The provisions of this Act arc based on IruBi analogies lo concepts
developed and used in establishing custodianships for minors under the Uniform TVansfers to Minors Art
(UTMA). The Custodial TVust Act is designed lo provide a statutory standby inter vivos trust for indi-
viduals who typically are not very affluentor sophisticated, and possibly represented by attorneys engaged
in general rather than specialized estate practice. The most frequent use of this trust would lie in res|s>nse
to the commonly occurring need ofelderly individuals to provide for the future management ofassets in the
event of incapacity. The statute will also be available for accomplishing distribution of funds by judgment
debtors and others to incapacitated persons for whom a conservator has not boon appointed. Since this Act
allows any person, competent lo transfer property, to create custodial trusts for the benefit of themselves
or others, with the beneficial interest in custodial trust property in the beneficiary and not in the custodial
trustee, ub potential for use is extensive. Although the most frequent use probably will be by elderly
persons, it is also available for a parent to establish a custodial trust for an adult child who may be incapaci-
tated; for adult persona in the military, or those leaving the country temporarily, to place their property
with another for management without relinquishing beneficial ownership of their properly; or for young
people who have received property under the Uniform TVansfersto Minors Act to continue a custodial trust
asadults inorder to obtain the benefitand convenience of management services performed by the custodial
trustee.

This Act follows the approach taken by the Uniform TVansfers to Minors Act anil allows any kind of
property, real or personal, tangible or intangible, to be made the subject of a transfer to a custodial trustee
for the benefit of a beneficiary. However, the most typical transaction envisioned would involve a person
who would transfer intangible property, such as securities or bank accounts, to a custodial trustee but with
retention by the transferor of direction over the properly. I>ater. this direction could be relinquished, or it
could be lost upon incapacity. The objective of the statute is lo pruvide a simple trust that is uncomplicated
in its creation, administration, and termination. The potential for tax problems is minimized by permitting
the beneficiary in most instances to retain control while the beneficiary has capacity to muiiRge the assets
effectively. The statute contains an asset sp.Jfic transfer provision that it is believed will lie simple to use
and will gain the acceptance ofthe securities and financial industry. A simple transfer document, examples
of which arc set forth in the Act, and a receipt from the custodian, also in the Act, would provide for
identification of beneficiaries or distributees upon death of the beneficiary. Protection isextended to third
parlies dealing with the custodian. Although the Actis patterned on the Uniform TVansfers to Minors Act
and mesher. into the Uniform Probate Code, it isappropriate forenactment as well inslates which have not
adopted either UTMA or the UPC.

An adult beneficiary, who is not incapacitated, may: (1)terminate the custodial trust on demand (Section
2(e)); (2) receive so much of the income or custodial properly an he or she may request from time to time
(Section (Ha)); and <3) give the custodial trustee binding instructions for investment or management (Sec-
tion 7(b)). In (he absence of direction by the beneficiary, who is not incapacitated, the custodial trustee
manages the pngierly subject to the standard of care that would tie observed by a prudent |terxon dealing
with the prolierty ofanotherand is not limited by otherstatutory restrictions on investments by fiduciaries
(Section 7).

A principal feature of the (lustodial TVust under this Act is designed to protect lhe beneficiary and his or
her dependents against the perils of the beneficiary's possible future inrapacity without the necessity ofa
conservatorship, linder Section 10, the incapa ity of the beneficiary does not terminate (1) the custodial
trust, (2) the designation of a successor custodial trustee, (3) any power nr authority of the custodial trus-
tee, or (4) the immunities ofthird persons relying un actions of the custodial trustee. The custodial trustee
continues to manage the property as a discretionary trust under the prudent |ierson standard for the
benefit of the incapacitated beneficiary.

Means of monitoring and enforcing the custodial trust include provisions requiring the custodial trustee
to keep the beneficiary informed, requiring accounting by the custodial trustee (Section 15), providing for
removal ofthe custodial trustee (Section 13), and the distribution of the assets on termination of the custo-
dial trust (Section 17). The custodial trustee is protected in Section I(i by the statutes of limitation on
proceedings against the custodial trustee.



dh:nnaction.s with the custodial trustee should Ik-executed readily and quickly liy third parties liecuuse
their rights and protections arc determined hy the Act anil a third party acting iii good faith has no need lo
determine the custodial trustee's uuthority to hind the beneficiary with respect lo property and investment
matters (Section Il). The Act generally limits Ihe claims of third parlies to recourse against the custodial
pro|H*rty, with the lienefiriury insulated against personal liuhilily unless he or she is personally at fault anil
the custodial trustee is similarly insulated unless the custodial trustee is |>ersonally at fault or failed to
disclose the custodial capacity when entering into a conlraet (Section 12).

As aconsequence of the mobility of our population, particularly the mature [>ersuns who are most likely
to utilize this Act, uniformity of the laws governing custodial trusts is highly desirable, and the Act is
designed to avoid conflict of laws problems. Acustodial trust created under Ibis Art remains subject to this
Act despite a subsequent change in the residence ofthe transferor, the beneficiary, or tile custodial trustee
or the removal of the custodial IruHI pni|»erty from the state of original location (Section 111).
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UNITFORM CUSTODIAL TRUST ACT

Section I. Definition!!.
Abused in this (Actl:

1)"Adult" meanttan individual who inat lewd 18years ofage.
2) "Beneficiary" means an individual for whom R}roperty haa been transferred to or held

under a declaration’'oftrust by a custodial tniatee for

|Act

e Individual's use and benefit under this

tB) "Conservator" nteanB a person appointed or qualified by acourt to mnnage the estate of

anindividual or a person legally authorized to perform substantially the same functions,
4)"Court" means the |------- Icourt ofthis State.
"Custodial trust property” meansan interest in pﬁopert% transferred toor held undera

declaration oftrust by a custodial trustee under this IAct] and t

that interest.

(6)"Custodial trustee" means a Pherson desi
e person

[Act]orasubstitute orsuccessor to

e income from and proceeds of

nated as trustee ofa custodial trust under this
esignated.

7)"Guardian" meansa person aPpointed orqualified by acourtasaquardian ofan individ-

ual, including alimit’d guardian, bu

nota person who is only a guardian-ad litem.

([8) "Incapacitated” means lacking the ability to manage,pmﬂerty and business affairs

effectively by reason of mental illness, mental deficiency, physical |

ness or disability, chronic

UBe of drugs, chronic intoxication, confinement, detention by a foreign power, disappearance,

minority, or other disabling cause.

9) “Legal representative” means a personal representative or conservator.
10) "Member ofthe beneficiary's famlly” means a beneficiary's spouse, descendant, step-

child, parent, stepparent, grandparent, bro
halfblood or by adoption.

her, sister, uncle, or aunt, whether ofthe whole or

~ (12)"Person" means an individual, corporation, business trust, estate, trust, partnership,
joint venture, association, or any other legal or commercial entity. . .

d(12) "Personal representative” means an executor, administrator, or special administrator
ofa decedents estate, a ﬁerson legally authorized to perform substantially the same functions,

orasuccessorto any ofthem.

(13) "State" means a state, territory, or possession of the United Stales, the District of
Columbia, or the Commonwealth of Puerto Rico.

(14) “TVansferor" means a person who creates a custodial trust by transfer or declaration.

(15) “TVust company" meanB a financial institution, corporation, or other legal entity,

authorized to exercise general trust powers.

COMMENT

(1) "Adult"isaperson 18years ofage for the pur- young person as long as possible. The difference bos

jx,se of custodial trusts. The result of this is that a
person 18 years of age will be eligible to be a custo-
dial trustee under this Act, although he or she may
not be eligible under UTMA since minor custo-
dienships under UTMA may run to age 21 and the
minor could in some cases be older than the custo-
dian. As the Comments under Section 1of UTMA
explain, the age of 21 was retained under that Act
becauae the Internal Revenue Code continues to
permit a "minority trust” under Section 2063(c), to
continue in effect until age 21 and because it was
believed that most transferors creating trusts or
custodianships for minors would prefer to retain the
property uiider management for the benefit of the

liUie or no practical consequence and serves the
purpose of each Act.

(3) "Conservator" is defined broadly lo permit
identification of a person functioning as a con-
servator.

(4) “Court" means court, lice the
likelihood is IhBt most stales would utilize the same
court, e.g., the probate court, that dcalB with con-
gervalors and estates.

A amj 6) xhe terms, "custodial trust property"
anyj “custodial trustee," Bre used throughout lo
Identify clearly the statutory trust properly and
trustee under this Act. The statutory trust concept
jguged throughout the Act.
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(7) Adefinition uf guardian lias been included anil  tered as one for an incapacitated |iersini. Section 10
ia tiiim'il mi 1ii* Uniform I’rohate Oode .Section 5-  deals specifically with the delermiiiuiinn of in-
M) capacity.

IH) A iliTinilion of incapacitated has liccn in (1(1) The lieneficiary's family is broadly defined to
phllllll,for_the_: p_urposeofthls Act. hccausc incapac-  jdentify persons who may have standing In seek
ity of the iH'tieficiary converts the trust from are-  jydicial intervention or accounting (Sections 13 and
vocable tmsl to a discretionary trust. The defini- ).

tion is taken from the Uniform I'rohate Code Sec-
tion M tlllel relating to the |icrsnii who is unuhle to
oiunuge projierly. Compare Uniform I'rohate Code
Hectiun 5-103(7). Note that Section HXaXii) |ierinita
atransferor Indirect that the trust shall be adminis-

Section 2. Cuslodiul TVust; General.

(az A person may create a custodial trust ofpro%erly b%/ awritten transfer ofthe property
(oanother |>ers(iii, evidenced by registration or by other instrument oftransfer, executed in any
lawful manner, naming an heneficiary, an individyal who may lie the transferor, in which the
ﬁgtsofglrglefﬁldﬁsl\gcr%ated, In substancé, as custodial trustee under the | Enacting slalel Uniform

(h) A |>erson may create a custodial trust of properly bdv awritten declaration, evidenced
by registration of the propertY or by other instrument of declaration executed in any lawful
munner, describing the proper,;{and naming as beneficiary an individual other than the declar-
ant, in which the declarant as tiflcholder is esgnated, in substance, as custodial trustee under
the LEnactmg stale| Uniform Custodial TVust Act, A registration or other declaration of trust
for the sole benefit ofthe declarant is not a custodial trust under this JAct |

. geP,Ti“F to custodial trust property is in the custodial trustee and the beneficial interest is
in the benericiary.

(d) Exceptas provided in subsection (c), a transferor may not terminate a custodial trust.
Se)Th,e beneficiary, if notincapacitated, or the conservatorofan incapacitated beneficiary,
may terminate a custodial trust by delivering to the custodial trustee a writing signed by the
Heqehmar orconservat%r ddpclarln”he termination. If not previously terminated, the custo-
lal trust terminates on the death oTthe beneficiary.

propﬂeortfl\?)){i@Sgsr?tntomtmsaf/&gcr{]fm existing custodial trust pm|>erty by the addition of other

ggg The transferor may designate, or authorize the designation of, a successor custodial
trustee in the trust instrument.

(h) This JAct [dues not displace or restrict other means of creating trusts. A trust whose
terms do not conform lo this JAcl| may be enforceable according to its terms under other law.

(1) The definition of a [ierstin is taken from the
Uniform I’'rohate Code Section 1-301(30).

(13) I'rruonul representalive is broadly defined
and the definition reflects tliut in the Uniform I'tu-
bate Code Section 1-301(30).

COMMENT

Seelinn 3 is the principal provision authorizing
the creation ofa custodial trust and utilizes (he con-
cept uf incor|Hiration by reference when the trans-
feree nr lillehnhlor of pro(>erly is designated us
custodial trustee under the Act. Sectinn 2 sets forth
the general effect ufsuch a transfer. Section IHpro-
vides forms which satisfy the requirements of this
section and identifies customary methods or trans-
ferring assets to create a custodial trust.

Section 3(a) provides Ihat a (rust muy lie created
by transfer tu another fur the benefit of the trans-
feror or another. This is expected to be the most
common way in which a custodial trust would be
created. However, a custodial trust may also becre-
ated by declaration of trust by the owner of prop-

8

erty tu hold it fur the benefit of another as is pro-
vided in Section 2(b). A declaration in trust by the
owner of property for the sole lienefil of the owner
is not contemplated by this Act because aucli an
attempt muy be considered ineffective us a trust
due tu the total identity of the trustee and benefici-
ary. Huwever, the doctrine uf merger would not
preclude an effective transfer under tliia Act for the
benefit of the transferor and one or more other ben-
eficiaries. See Section 6.

A custodial trust could lie created by the exercise
of a valid power uf attorney or power of appoint-
ment given by the owner uf prolierty as one of the
transfers “consistent with law."

These alternatives permit the mtyor uses of the
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custodial trust to lie accomplished expeditiously.
For example, an older person, wishing In be re-
lieved of management of properly mny transfer
property to another for benefit of the transferor or
of the transferors R|miise or child. The declaration
may lie used tu establish a trust of whirh llulowner
is trustee to continue management of the projierty
for benefit ofanother, such as a s|siuse or child. The
trust may include a provision for distribution of
Bssels remaining at the lieneficiary's death directly
(o a named distributee.

This Act tines nnl preclude the creation id trusts
under other existing Irw, statutory or nonstatu-
tory. hut isdesigned to facilitate the creation ofsim-
ple trusts inenrpnialing the provisions of this Act.
The written transferordeclaration "consistent with
law" requires lhat Ihe formalities of the transfer
of particular property necessary under other Isw
will tie observed, e.g.. if land is involved, the re-
quirements of a proper deed and recording must
lie satisfied.

Section 3(c) provides for the retention of the
beneficial interest in Iberustndinl trust prigierly in
Ihe beneficiary and. of course, not in the custodial
trustee. The extensive control and benefit in the
beneficiary who is not incapacitated maintaina the
simplicity of the trust and avoids tax complexity.
The custodial trustee is given the title to the prop-
erty and authority to act with regard lo the prop-
erty only as isauthorized by the statute. The custo-
dial trustee's powers are enumerated in Section 8.

Section 3(e) gives the adult beneficiary, who is
not incapacitated, the pnwertn terminate the custo-
dial trust at any time during bisor her lifetime. This
power of termination exists in any beneficiary who
is not incapacitated whether the beneficiary was nr

Section 3 Custodial TVustee for Future Pa

@A Person having the right to designate t
I3 eevent may create a custodial trust upon the occurrence nfthe future event by

upona full3 eevent
designating in writin
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was not the transferor. A beneficiary may lie deter-
mined In be incapacitated or the transferor may
designate that the trust is to be administered as a
trust foran incapacitated beneficiary under Section
ID. in which event Ihe lieneficiary does not have the
power to terminate. However, the designation nfin-
capacity by the transferor can lie modified by the
trustee or the court by reason nfchanged circum-
stancea pursuant to Section 10. The Act precludes
termination by exercise ofadurable power of attor-
ney if the beneficiary is incompetent (Section 7(0).
If the donor prefers not to permit the beneficiary
the power to terminate nr In designate the benefici-
ary as incapacitated under Section 10. an indi-
vidually drafted truRt outside the scolie nf this Act
would seem appropriate.

Upon termination of a custodial trust, (he custo-
dial trust prolicrty must be distributed us provided
in Section 17.

Atransfer under this Art is irrevocable except lo
theextenl the beneficiary may terminate it. Hence,
a transfer to d trustee for benefit of a lierson other
than the transferor ir. not revocable by the trans-
feror. 1fa power of revocation were retained by the
transferor, that would he a trust outside the scope
of this Act and enforceable under general law pur-
suant l«isubsection 2(h).

This Act does not provide for protection of (he
custodial trust assets from the claims ofcreditors of
the beneficiary, whether those are general or gov-
ernmental creditors. Other laws of the stale remain
unaffected. In this regard, unusual problems or
handicapped persons and llie coordination of re-
sources and state or federal services call for special
provision and planning outside the scope ofthis Act.

Y]m entor TVansfer.

e recipient nfproperty payable nrtransferahle

gr the recipient, followed in substance hy: "as custodial trustee for
(name of beneficiary) under the [Enacting statel Uniform Custodial TVust Act.”

(h) Persons may tie designated as substitute or successor custodjal trustees to whom the
property must be’oaldortransferred inthe ordernamed ifthe firstdesignated custodial trustee

IS tumble or unwilling to serve.

(c) A designation under this section may be made inawill, a trust, adeed, a multiple-party

account, an insurance pollcy, an Instrument exercising a power ofa

pointment, or & writin

designating alieneficiary ofcontractual rights. Otherwise, to be effective, the designation mus
lie régistered with or delivered to the fiduciary, payor, issuer, or obligor ofthe future right.

COMMENT

This section [iermils a future custodial lruslee to

he designated to receive projierty for the benefici-

ary of a custodial trust to lie effective upon the

occurrence of a future event nr transfer. Th ac-

commodate changes in circumstances during the

passage of time, one nr more successors or substi-

tute custodial trustees can also Ikldesignated. The
designation of the future custodial trustee and the
beneficiary can be made in an instrument which in
revocable orirrevocable depending upon the nature
of the transaction or transfer. Any person desig-
nated as a future custodial trustee may decline to



hitvc before the transfer ocrtirs or may resign
uuiler Section l'tafter the transfer.
The source ef this section is Section Itof UTMA.
The enacting stale's rule aga'iisl perpetuities
muy limit or affect the creation of a custodial trust
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iilhiii the occurrence of u future event, hut Itemise
the use ofacustodial trust usually contemplates ilia-
positions for the benefit of living persons, per-
lielnily problemsshnulil rarely arise,

tioSnection 4. Form and Effect of Receipt and Acceptance by Custodial TYuslcc, Jurisdic-

' f(a) Obligations of a custodial trustee, including the obligation to follow directions of the
ne

iciary, arise under this (Act) upon the custodial trustee

ofthe custodial tm st pro]erty.

acceptance, express or implied,

Cébg The custodial trustee's acceptance may he evidencedNbgg writing stating in substance:

TODIALTRUSTEE'S RE

EIPT AND ACCEPTA

[, = (name ofcustodial trustee) acknowledge receipt ofthe custodial trust property
described below or in the attached instrument and accept the custodial trust as custodial trus-
tee for------- gname ofbeneficiary) under the |Enacting state) Uniform Custodial TVust Act.

| undertake to a

state Uniform Custodial TVust Act. My obligations as custodial trus

minister and distribute thecustodialtrustp,ropert¥pursuanttothe Enacting

eearesubjecttothedirec-

tions 0f the tfenefiua%/punless the beanimary is designated as, is, or becomes incapacitated.

The custodial trust property consists o

Dated:
(Signa*ure of Custodial TVustee)

Uponaccepting custodial trust property, a person desi%nated ascustodial trustee under

)
mésck&zctl(! IS subpect to personaljurisdiction ofthe court with respect to any mutter relating to

dial trust.

COMMENT

Although a custodial trust is created by atransfer
Ihat satisfies Section 2 ofthe Act, the res|ionsibility
and obligations upon the trustee do not arise until
the trustee has accepted the transfer. This detailed
section is included to call the attention of the parties
to the effective receipt and acceptance by the custo-
dial trustee. Once a custodial trustee accepts the
transfer of the custodial trust property, the custo-
diul trustee assumes the obligation of a custodial
truslee under this Act. The acceptance can be
expressed or implied, but it iBrecommended that

the written acceptance provided for in Section 4(bt
be utilized. By the acceptance the custodial trustee

. submits to the personal jurisdiction of the courts of

the enacting state for the purpose of the custodial
trust, despite subsequent relocation of the parties
or of the custodial trust property. The principal
sources of these provisions are Sections 8 and 9 of
UTMA and the analogous provishns under the Uni-
form Probate Code, Sections 3-602. 5-208, 5-307,7-
103.

Section 5. Transfer lo Custodial TVustee by Fiduciary or Obligor; Facility of Payment.
(a) Unless otherwise directed by aninstrument designati,n? acustodial trustee pursuantto

Section 3, a jierson, including a fiduciary other than a custodia
orowesadebt toanincapacitated individual not having aconservator may make atrans
orto atrust'company as custodial trustee for the use

adult member of the beneficiary*

trustee, who holds profoertly of
ertoan

famil
and benefit of the incapacitated in,divit},ual. If the value of the property or the debt exceeds
1$20,000), the transfer is not effective unless authorized by the court.

,(b? A written acknowledgment of deliver
receiptand discharge for property transferred

, signed by a custodial trustee, is a sufficient
0 the custodial trustee pursuantlo this section.

COMMENT

This section is in the nature of a fariliiy of-
payment provision that permits persons owing
money to an incapacitated individual to discharge a

fixed obligation by a payment to a custodial trustee
under this Act. The section does not authorize the
custodial trustee to settle claims for disputed

D
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amounts but only to acknowledge an effective re-
ceipl of property paid or delivered. It is based pri-
marily on Sections Cnnd 7 of UTMA and includes
the protections of Section 8 of UTMA as well. It
permits a custodial trust lo be established as a Bub-
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slitute for a conservatorship to receive payments
due an incapacitated individual. Also, see Section
11, which protects transferors and other third p:ir-
lies dealing with the custodiaUniHtee.

Section 6. Multiple Beneficiaries; Separate Custodial TVublb; Survivorship,
(a) Beneficial interests in a custodial truat created for multiple beneficiaries are deemed to
be separate custodial trusts ofequal undivided interests for each beneficiary. Exceptinatrans-

ferordeclaration foruse and benefit ofhushand anti wire

forwhom survivorship ispresumed,

a
right ofsurvivorship does notexist unless the instrument creating the custodial trust specifical-
ly"provides for survivorship prsurvivorship is required as to community or marital property).

(b) Custodial trust properly held under this [Act) by the same custodial trustee for the use
and benefit of the same beneficiary may be administered as a single custodial trust.

() A custodial trustee ofcustodial trust property held for more than one benef,iciarg shall

separately account to each beneficiary pursuant'to Sections 7and 15for the administra

the custodial trust.

ion of

COMMENT

This Act. unlike UTMA. does not preclude a
custodial trust for more than one beneficiary. Adult
persons creating custodial trusts are likely to set up
custodial trusts in various forms, e.g.. parents may
wish lo set up a custodial trust for their children or
for themselves, then for a apouse, etc. However,
the interests of each beneficiary are separate and
the custodial trustee is obligated under subsection
(c) fn account separately to each beneficiary for

administration or the beneficiary's interest in the
custodial trust.

Subsection (b) ullows a custodial trustee who is
administering multiple custodial trusts for the same
beneficiary to administer the custodial trusts as a
single custodial truBt. For example, if multiple
trusts are created for an incapacitated lieneficiary.
the custodial trustee can administer them as a sin-
glp custodial trust.

Section 7. (Jeneral Duties of Custodial TVuslec. . o
() Ifappropriate, a custodial trustee shall register or record the instrument vesting title to

custodial truat property.

(b) irthe beneficiary is not incapacitated, a custodial trustee shall follow the directions of
the beneficiary in the manaqement, control, investment, or retention of the custodial trust

Propertx. In the absence of e
ateq, t

, fective contrary direction by the beneficiary while not incapaci-
e custodial trustee shall observe the standard of care that would be observed by a

prudent person dealing with property ofanotherand is not limited by any other law restricting
Investments by fiduciaries. However, a custodial trustee, in the custodial trustee’s discretion,
may retain any custodial trust property received from the transferor. Ifa custodial trustee has
a special skill"or ex]iertise or is named custodial trustee on the basis of representation of a
special skill orexpertise, the custodial trustee shall use Ihat skill or expertise.

() Subject to subsection (b), a custodial trustee shall lake control of and collect, hold,
manage, invesl, and reinvest custodial trust property.

(d) A custodial trustee ntall times shall keep custodial trust pro‘pfer,ty ofwhich the custodial

trusteé has control, separate from all other property in a mannersu

icient to identify it dearly

as custodial trust property of the beneficiary. Custodial trust pro|>erty, the title to which is

subject to recordation, is so identified if an ap
is recorded, and custodial trust property su

istered, or held in an account in the name’of the custodia |
(name of beneficiary) under the (Enacting slatel Uniform Custo-

custodi... trustee for
dial TVust Act."

ropriate instrument so identifying the propert
ject to reﬁlstranon is so identified if it is reg-

trustee, designated in substance: "as

(e) A custodial trustee shall keep records ofall transactions with resPect lo custodial trust

property, including information necessary for the preparation of tax re

urns, and shall make

un
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tive ofthe beneficiary.

(I The exercise of a durable, |Miwer of atto,rne,% for an incapacitated beneficiary is not
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the records and information available at reasonable times to the beneficiary orlegal representa-

effecfl)ve lo terminate or direct the administration or distribution ora custodial trust.

COMMENT

Subsection (b) restates and confirms the control
by the beneficiary who ianot incapacitated. llowev-
er. the trustee has a reasonable obligation to act
when the beneficiary has not directed him. Under
Sections 9 and 10, when a beneficiary becomes
incapacitated, the custodial trust becomes a dis-
cretionary trust and the trustee is subject to the
control of the statute and not the beneficiary's
directiun. The custodial trustee is subject to the
usual trustee's standard us taken from Section 7-302

of the Uniform I'robute Code. The statute also iin-
poses h slightly higher standard on professional
fiduciaries acting under the statute. Otherwise,
much of this section is taken from Section 12 of
UTMA. Whenever recordable assets, such as land,
are in the custodial tmst. the trustee would be ex-
pccted to record title lo the asset. The section is
entitled "general duties" because there are addi-
tional specific duties identified in other sections
such as Section 9.

Section H General Powers of Custodial TVustee.
(a) A custodial trustee, acting in a fiduciar){ capacit?]/, has all the rights and |wnvers over

custodial trust property which an inmarried adu

townerhasoverindividually owned property,

huta custodial trustee may exercise those rights and powers in a fiduciary capacity only.
(b) This section does notrelieve acustodial trustee from liability fora violation of Section 7.

COMMENT

This section is taken from Section 130f UTMA. It
grants the trustee very broad powers over the
properly, subject, however, to the Prudent Person
liule and to the obligations set out in the Act. An
alternative approach to subsection (a) that mighl be

Section 9. Use of Custodial TVust Property.

(az A custodial trustee shall pay to the beneficiary or expend for the beneficiary’s use and
so much oy all of the custodial trust property as the beneficiary while not incapacitated

[>engfi |
may direct front time to time.

taken by an enacting state is lo refer lo the existing
statutes grunting |[mwers to a trustee, such as the
Uniform TVnstees Powers Act. For example: |(u) A
custodial trustee has the powers ofa trustee under
the Uniform TVustee's Powers Act. |

(b) If the beneficiary js incapacitated, the custodial trustee shall expend su much or all of
the custodial trust properly as the custodial trustee considers advisahle tor the use and benefit

ofthe be,nef|0|ar,¥ and individuals who were su
became incapacitated, or who are legally entit

ported by the beneficiary when the beneficiary
| ed to su Port by the beneficiary. Expenditures
may be made in the manner, when, and to the exten

hat the custodial trustee determines

suitable an%gro ter, without court order and without regard to other support, income, or prop-

erty ofthe beneficiary.

(c) A custodial trustee muy establish checking, savings

nrothersimilaraccountsofreason-

able amounts under which either the custodial trustee of the benefimar)(] may withdraw funds

front, or draw checks against, the accounts. Funds withdrawn front, or ¢

ecks written against

the account by the beneficiary are distributions of custodiul trust pruperty by the custodial

trustee to the beneficiary.

COMMENT

This section provides Ihat the custodial trustee is
obligated to follow the directions of the beneficiary
who is not incapacitated in paying over or extend-
ing rnstixlial trust property, if the beneficiary isin-
capacitated, this section imposes duties on the
custodial trustee to apply funds for the beneficiary

similar to those im|xised on custodians for minors
under Section 14 of UTMA. In addition, however,
subsection 111) authorizes a custodial trustee lo pay
over ur ex|>cud custodial trust property for the use
and benefit ofthe incapacitated beneficiary's depen-
dents who were suplsirled by the lieneficiary at the
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time the lieneficiary became incapacitated or for
whom there is a legal obligation to support.

The usu-and-benefits standard for the expendi-
ture of custodial pruperty is intended to avoid any
implication that the custodial trust pruperty can lie
used only for the required support of the incapaci-
tated beneficiary.

Subsection (c) allows a custodial trustee to main-
tain a bank account, of an amount reasonable under
the circumstances, with the lieneficiary whereby
both the lieneficiary and the custodial trustee may
write checks on the account. This may la* used as
one method of making money available for the ben-
eficiary's personal needs. Many incapacitated per-

89

sons, unable to manage business affuirs, are still
cumpelent tu pay |tcrsunal ex|>cnse.s. This tylie of
arrangement would lie important to them. A custo-
dial trustee should muintain, n,. uurse, a separate
tiHnk account for use in managing the custodial trust
properly and investments.

An alternative approach might lie taken to this
section that refers to the distributive powers of a
conservator under the lawa of the enacting state, in
the event that state should prefer that incorpora-
tion by reference. For example: (The custodial trus-
tee has the distributive powers of a conservator
under the Uniform Probate Code. |

Section 10 Determination of Incapacity; Effect.
.. (a).The custodial trustee shall administer the custodial trust as for an incapacitated bene-
ficiary’if (i) the custodial trust was created under Section 5, (ii) the transferor hasso directed in
the instrument creath the custodial trust, or (iii) the custodial trustee hasdetermined that the

lieneficiary is incapacitated.

(b) A custodial trustee muy determine that the beneficiury is incap,acitated,in reliance upon

((ji) previous direction or autharity given by the beneficiary while no

incapacitated, including

irection orauthor ty pursuant, to adurablefowerofattorney, (ii) the certificate ofthe benefici-

ary’s physician, or (iii) other persuasive evi

ence.

(IC) If a custodiul trustee for an incaPa,citated beneficiary reasonably concludes that the

beneficiary’s incapacity has ceased, or tha

manage property and business affairs have changed since the creation of a cus

circumstances concerningthe beneficiarY’s ability to

odial trust

direcfing administration as for an incapacitated bengficiary, the custodial trustee may adminis-
ter the trust as for a lieneficiary who IS not incapacitated.

(d) On petition of the beneficiary, the custodiul trustee, or other E)erson interested in the

custodial trust property or the welfare ofthe beneficiary, the court shal

beneficiary is incapacifated.

determine whether the

(e) Absent determination nf incapacity of the beneficiary under subsection (bﬂ or (d), a

custodial trustee who has reason to believe'that the beneficiufy is incapacitated sha

adminis-

ter the custodial tnist in accordance with the provisions of this JAct Japplicable to an incapaci-

tated beneficiary.

(O Incapacity ofa beneficiary does not terminate (i) the custodial trust, (i) any designation
ofa successor custodiul trustee, (i) rights or powers of the_custodiul trusteg, ur (iv) any im-
munities nfthird persons acting or, instructions of the custodial trustee.

COMMENT

This is one of the more important sections of (he
Act under which the custixlial trustee may deter-
mine that the beneficiary b incapacitated so the
trust will change from one subject to the cnntrol of
the beneficiary to adiscretionary trust for the bene-
ficiury. Subsection (b) allows the custodial trustee
lo determine timt the beneficiary is incapacitated
provided the determination is based u|Min the cer-
tificate of the beneficiary's physician, the prior
direction or authority of the beneficiary, or other
reasonable evidence. That authurity could tie evi-
denced, for example, by u durable power of attor-
ney executed by the beneficiary prior to liecnming
incapacitated even though that power ofattorney is

not otherwise effective to control management or
termination of the custodiul tmst. Such a durable
power of atturney could be given to a child, spouse,
friend, or other trusted individual. In addition, spe-
cific authority is provided in subsection (d) for the
beneficiary, the custodial trustee, or other inter-
ested person lo seek a declaration from the court as
to the capacity ofthe lieneficiary for the purposes of
this Act. This isingiorlant lo the custodial trustee,
us his duties and responsibilities change on the
event of the beneficiary’ incapacity.

This section is not a proceeding for the aplaiint-
menl of a conservator, and il is not contemplated
that such a declaration would lead to cuurt appoint-
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ini>nl nf n conservator nr finnrtliHn unless other
f*rlora would warrant such ap|Niinlment. The exia-
Imre of a cnmlirp|lpnsivp and well-managed cus-
tiallal trust would I>p one failor that would tend lo
avoid lhe necessity for the appointment of a con-
aervatnr or guardian of Hie estate.

Thin section also doea not provide a proceeding to
attack the legal rnm|>etencp of a transferor in set-
ting up a trust under Section 2. Itather. Section 10

CUSTODIALTRUST ACT

relates to a management matter in a validly eaUb-
fished custodial lrust.

Siihspction (D provides that tlip incapacity of the
hencficinry does not terminate the custodial IniBt.
If the beneficiary becomes incapacitated, the au-
thorily of the custodial trustee continues and the
custodial trustee must follow the statutory pro-
visions of the Act relating to managing custodial
trusts for incapacitated individuals.

Section 11 Exemption of Third I'craon from Liability. . . .
Ahird (tersun in good faith and withoutacourt order may acton instructions of, or otherwise
leal with, a person purporting to make a transfer as, or urportlnﬂ]to act in the capacity of, a

custodial trustpo. In'the absence ofknowledge to the conprary, the

ble for determining:

ird person is not responsi-

(IHhe validity of the purported custodial trustee's designation;
(2) the propriety of, nr the authority under this JAct| for, any action of the purported

‘Uatodial trustee;

(3)the validity nrpropriety ofan instrument executed or instruction given pursuant to this
Act) €ither by the |H*son purporting lo make a transfer or declaration or by the purported

uatodial trustee: or

(d) tiie propriety ofIne application of property vested in the purported custodial trustee.
COMMENT

This section is based upon Section Ifi of the
‘TMA and protects third [iersiiiis who deal in good

Section 12 Liability to Third I'erson.

faith with the custodiul trustee.

(a? A claim based on a contract entered into by a custodial trustee actin? in a fiduciary

apacity, an obligation arising from the ownership or control of custodial tm s
ort committed in the course of administering the custodial tmst. may lie asser

icrson against the custodial tmst ﬁroperly
iduciary capacity, whether or not t

e custodial trustee or

Property, 0ra

, rted by & third

proceedm%a ainst the custodial truStee in a
the beneficiary is personally liable.

(b) A custodial trustee is notitersonally liable to a third person:
(Donacontract p[operly entered into in afiduciary capacity unless the custodial tmstee

ails to reveal that capacity or

0 identify the custodial tm st in thé contract; or

. (2 foran ohiigation arising from control of custodial trust property or for a tort com-
nilted iri the course of the administration of the custodial trust unless the'custodial tmstee is

lersonally at fault.

(c) A beneficiary is nol é),ersonally liable to a third person for an ohiigation arising from
|

eeneficial ownership ofcusto

al trust properly orforatort committed in the course ofadminis-

ration of the custodial trust unless the beneficiary is personally in possession of the custodial
rust projk?rly giving rise to the liability or is personally at fault. o
(d) Subsections (g) and (cldo not preclude actions or proceedings toestablish liahility ofthe

uatodial tmstee or
lability insurance.

eneficiary to the extent tlu* person sued is protected as the insured by

COMMENT

This section is patterned after Section 17 of the
iITMA and lhat section in turn was hased tijH>n Sec-
ions 5-428 and 7-30finfthe Uniform I’rohate Code
imiting the liability nf conservators and trustees.

See also Rcatatement of Thists. 2d Sections 2d!) and
277 The effect of this section is to limit the claims of
third parties to recourse against custodial trust
pro|>erly as Imth the custodial trustee and the Irene-
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ficiary are protected from |>ersonal liability absent
personal fault on their part. This uection does not
alter the obligations between the custodial trustee
and the beneficiary arisingoutoftlieudminmtralinn
ofthe estate and the accounting for Ihat administra-
tion.

There may be cases in which a custodial trustee or
beneficiary may have a right lo isissession of cuslo-

Section 13 Declination, Resignation, Inca
tee, Designation of Successor Custodial [Yus

§12

dial tniHI property uod may insure against liubitity
arising out of possession or control of the properly
as a named insured, e.g., under homeowner's or
uutomobile liability insurance. In such a case, the
beneficiary should he |'ennilted as a party deten-
datit under subsection (d) but only to the extent of
the protection of the liability insurance,

loacity, Death, or Removal of Custodial TVus-
ee

(a) Before accepting the custodial tm st property, a person ,desigi,nated as custodial trustee
may décline to serve by n0t|f¥,|ng the |>ers<in who made the designation, the transferor, or the
transferor’s Ie?al representative. If an eventglvmg rise to a transfer has not occurred, the

substitute cusfodjul tmstee designated under

ection 3becomes the custodiul tmstee, or, ifu

substitute custodial tmstee has not been designated, the |>eraonwho made the designation muy

the fransferor’s legal representative may desig

deanate asubstitute custodial tmstee pursuant to Section 3. In other cases, the transferor or

nate a substitute custodial tmstee.

_(b) A custodial tmstee who has accepted the custodial tmst property may resign by (i)
delivering written notice to a successor custodial tmstee, if any, the beneficiary and, if the

beneficiaty is incapacitated, to the beneficiary’s conservator, if any, and

W transferring or

registering, or recarding an a?proprlate instrument relating to, the custodial tm st pro|>erty, in

the name of, and delivering
subsection (c).

he records lo, the successor custodial trustee identified urider

(c) If a custodial tmstee or successor custodial trustee is ineligible, resigns, dies, or be-

comes incapacitated, the successor designated under Section 2(g) or 3becomes custodial tm s-
tee, If there is no effective provision for a successor, the beneficiary, if not incapacitated, may
designate a successor custodial tmstee. 1fthe beneficiary is incapacitated, or fails to act within
90 days, after the ineligibility, resignation, death, or incapacity of the custodial tmstee, the
beneficiary’s conservator becomes successor custodial tmstee. [Tthe beneficiary does not have
a conservator or the conservator fails to act, the resigning custodial tmstee may designate a
successor custodial tmstee.

(d) If a successor custodial tm stee is not designated pursuant to subsection (c?, the trans-
feror, the Jegal reFresentatlve ofthe transferor orof the custodial trustee, an adult member of
the beneficiary’s family, the guardian of the beneficiary, a person interested in the custodial
tm st property, oraperson inferested in the welfare ofthie beneficiary, may petition the court to

designate a successor custodial tmstee.

(e) A custodial tmstee who declines to serve or resigns, or the IePaI representative ofa

deceased or incapacitated custodial tm stee, as soon as practicable, shal

put the custodial tm st

property and records in the possession and control of the successor custodial trustee. The
successor custodial tmstee ma;( enforce the obligation to deliver custodiul tmst property and

records and becomes responsible for each item

asreceived.

(0 A beneficiary, the beneficiury’s conservator, an adult member of the beneficiary’s fami-

ly, a quardian of the person of the beneficiary
erty, or a person interested in the welfare ofth

a Berson interested in the custodial tmst prop-
e beneficiary, m,a;{ petition the court 10 remove

the custodial tmstee for cause and designate a successor custodial trustee, to require the custo-
dial tmstee to furnish a bond or other security for the faithful | >erformance of fiduciary duties,

or forother appropriate relief.

COMMENT

This section follows many ofthe provisions of Sec-
tion 18of UTMA with some substantive changes. It
is designed to accommodate in a single section the
circumBtanceB in which a custodial trustee would be

replaced by another custodial trustee. Under sub
section (b), if the beneficiary is incapacitated, a
custodial truRlee who resigns must give written
notice tu both the beneficiary and the beneficiary's
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nnservxtnr if mip exists. Under subsection «'), a
menefiriiry whn innot incapacitated mny designate,
vilhnut limitation, a successor custodial trustee. If.
mwever. llie beneficiary fails to act nr is incaparl-
sled, the procedure lo 1k? followed iRvery similar
ii that found in IITMA except lhal Ihe nnninrapaci-
aled lieneficiary has Wi daya lo act and ifthe bene-
iriary has no conservator or if the conservator de-
lines to set. the custodial trustee may eventually
IcsigiiBle a successor custodial trustee.

I hider subsection (0. the beneficiary, whether or

CUSTODIALTRUST ACT

not incapacitated, ran petition the court lo remove
the custodial trustee for cause and to desipiate a
successor trustee, or the court may require the
custodial trustee to (five laind or other appropriate
relief.

This section, unlike Section 18 of UTMA, does not
give the custodial trustee the general power to
designate a successor custodial trustee but rather
limits that power to the situntinn in which the pro-
cedure for designating successor custodial trustees
by others haR been exhausted.

Section 14 Expenses, Compensation. anil Hond nfCustodial TVustee.
Exceptas otherwise provided in the instrument creating the custodial trust, in an agreement
vith thp beneficiary, nr'by court order, a custodial trustee:
(1) is entitled to reimhursemenl from custodial trust pro|>erty for reasonable expenses
orurred in the performance of fiduciary services; .
(2)has a noncumulalive election, to be made no later than six months after the end of each
alendar year, to charge a reasonable compensation for fiduciary services performed during

hat Zear: and

3) need not furnish a bond or other security for the faithful performance of fiduciary

|uties.

COMMENT

This section follows the pattern nf Section Hi of
he UTMA except it does subject the arrangements
or payment uf expenses, compensation, and bond
0 provisions in the custodial trust instrument or
greetnent of the beneficiary or court order.

As in UTMA, the provisions with regard to com-
ensation are designed to avoid imputed com-
‘ensatinn lo the custodian whn waives com-

pensation and also to Bvoid the accumulation of
claims for compensation until the termination of the
custodial trust. Although the ability lo control
these matters by the trust instrumentoragreement
of the beneficiary seems to be implied, as was
assumed in UTMA, it is here expressly stated
because or the possibility of informal nrrangementa
with |iersons as trustees.

Section 15 Reporting and Accounting by Custodial TVustee; Determination of Liability

>Custodial TVustee.

_ () Upon the acceptance of custodial trust
vritlen statement describing the custodial tm's

Property, the custodial trustee shall provide a

property and shall thereafter provide a writ-

enstatement of the administration of the custodial trust property (q once each year, (if) upon

equest at reasonable times by the beneficiary or the heneficiarys

egal representative, éuq
ia

Jpon resignation or removal ofthe custodial trustee, and (iv) upon terniination of the custo
rust. Theéstatements must be provided to the beneficiary or'to the beneficiary’s legal represen-
ative, ifany. Upon termination ofthe beneficiary's interest, the custodial tm'stee shall furnish
icurrent statement to the person to whom the custodial tm st property is to nedelivered.

(b) A beneficiary, the beneficiar?/w's legal representative, an adult member of the benefici-

iry’s famil¥ a gerson interested in t
velfare of the .
he custodial trustee's legal representative.

[ the custodial tm st property, or n person interested in the
eneficiary may (telilion the court for an accounting by the custodial trustee or

t(?'A successor custodial trustee may petition the court for anaccounting by a predecessor
uatodi

altmstee. . .
(d) Inan action or proceeding under this

ct] orin any other proceeding, the court mRy
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ery of

(ez If a custodial tmstee is removed, the court shall require an accounting and order de
he custodiul tm st properly and records to the successor custodial trustee and the execu-

tion ofall instruments required for transter of the custodial tmst property.

(0 On petition of the custodial trustee or any person who cquld petition for an accounting,
the court, after notice to interested persons, may Issue instructions to the custodial trustee or
review the propriety of the acts of a custodiul tmstee or the reasonableness of compensation
determined'by the custodial tmstee for the services ofthe custodial trustee or others.

COMMENT

This section requires that the custodial trustee
Inform the beneficiary ufthe initiation nf the %rust
and provide reasonably current reports Of the
administrationofthe custodial trust to the benefici-
ary or the beneficiary's legal representative. Even
though some custodial trustees may act informally,
it seems appropriate that Iwth the trustee and the
beneficiary be expected to exchange complete in-
formation concerning the administration of the
trust ul least once each year. In some cases, more
frequent exchanges of information between the
custodial trustee und lieneficiary would be ex-
pected, e.g., when they use a bank account to which
both have access. This is particularly tree with re-
ganl to necessary information for tax reporting Ly
the parties involved. 1 his section assumes the usual
minimum components ofan account, i.e., assets and

values at the beginning uf the accounting period,
receipts, and disbursements during the accounting
|>criml and assets and their values on hand or avail-
able for distribution at the close of the accounting
period.

Subsection (a) identifies the necessary reports
and accountings for the parties, and subsection Ib)
identifies a broud group of persons who may peli-
tion the court for an accounting by the custodial
trustee or the custodial trustee's legal represent
live. Much ofllie section isdrawn from Section Illof
ihe UTMA modified to fit the custodial trust,

Subsection (0 recognizes the inherent power of
tlie c(iurl  jnMtruct trustei.s an,| review their uc-
limw. This paragraph is patterned after Uniform
Probute Code Section 7-205

Section 16 Limitations of Action Against Custodial Trustee.

or limi

(a% Exceptas provided in subsection (c), unless Previously barred by adjudication, consent,
ation, a claim for relief against a custodial

mstee for accounting or breach of duty is

barred as to a beneficiary, a person to whom custodial tm st projterty is to be paid or delivered,
or the legal representative ofan incapacitated or deceased lieneficiary or payee:

(1) who has received a final account or statement fuII{ disclosing the matter unless an

action orproceeding to assert the claim is commenced within

account or statement; or

woyears after receipt ofthe final

(2)who has not received a final account or statement fuIIK disclosing the mutter unless an

of the custodial tmst.

a?tion or ;t)roceedin to assert the claim is commenced within t

ree yearsafter the termination

(b) Except as provided in subsection (c), a claim for relief to recover from a custodiul
tmstee for fraud, misrepresentation, or coricealment related to the final settlement of the
custodial tm st or concealment of the existence ofthe custodial trustf is barred unless an action

or proceeding to assert the claim is commenced within five years a

custodial tm st.

ter the termination of the

(c) A claim for reliefis not barred by this section if the claimant:
(L)is a minor, until the earlier of two years after the claimant becomes an adult or dies;

(2)is an.incapacitated adult, until the earliest oftwo years after (i) the apimintment ofa
conservator, (if) the removal ofthe incapacity, or (iii) the death ofthe claimant; or

as an adult, now deceased, who was not incapacitated, until two years after the

3
claimargt')s \('feath.

require or permit the custodial trustee or the custodjal trustee’s legal representative to
iccount. The custodial trustee or the custodial tm:.tee’s legal representative may petition the
ourl for approval of final accounts.

COMMENT

Inan effortto provideuscomprehensiveastatute  oftheirobligations and rights, statutes of limitation
as possible to inform the parties ofsubstantially all  ore provided in this section. The limitations pro-
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viflrri in thin xpftion arc derived fruni (he Uniform  subsection (n)I2| woulil apply to limit the time in
I'riitiite Code, Sections ' HHi anil 7-307. ami frmn  which a proceeding to assert the claim could be corn-
tho Missouri Custodial Arl. meliretl- This time would ts-gin to mil on the date
The nature uf the limitations im|Hised liy Ihe see-  Ihe trust terminated. (If course, if the clnim is one
linnare illuslrated by the situntinn in wliirh acusto  for fraud or enneealmenl, the longer time limitation
Wint trustee in removed. resigns, nr dies. If Hip  of subsection (b) would apply. In any event, should
funner custodial trustee accounts as reiliiireil miller ~ the beneficiary become incapacitated or die before
Section 1‘ton removal or resignation, or the dr-  the applicable lime limitation had expired, the toll-
ceaseil custodial trustee's |versmini representative  ing provision of subsection (c) could pns!imnp the
eccnunts, the two-year limitation of subsection  time bur until two years after removal of the dis-
1nil11 applies. Shoulil the former cusimlial trustee  ability urdeath.
or lhe personal repreaeotalive fail to account, then.

Section 17. Distribution on "Termination.
n(ial) Upon termination of a custodial trust, the custodial trustee shall transfer the unex-
|Fbmel custodial trust pruperty:
(Dtoihe beneficiary, if not incapacitated or deceased;
~ (210 the conservator or other recipient designated by the court for an incapacitated
lieneficiary; or
(3)ujKin the beneficiary’s death, in the following order:

(i) as last directed in a writing signed by the deceased heneficiar¥, while not incapaci-
tated and received by the custodial trustee during the life of the deceased tioneficiary;

S f.(ii) to the survivor of multiple beneficiaries if survivorship is provided for pursuant to
ection fi

(iif) as designated in Ihe instrument creating the custodial tm st; or

(v) to the estate of the deceased lieneficiary.

, d(hz If, when the custodial (rust would otherwise terminate, the distributee is incapari-
lated, the cuslmlial trust continues for the use and benefit ofthe distributee as beneficiary until
ibe incapacity is removed or the custodial trust is otherwise terminated.

_(c) Death ofa beneficiary does not terminate the power ofthe custodial trustee lo discharge
|-|I|tt|gat|<t)nsofthe custodial trustee or beneficiary incurred hefore the termination of the eusto-
ial trust.

COMMENT

This section controls distribution of the custodial (name or trustee) as custodial trustee, to
rust properly when the custodial trust is ler-  transfer and pay the unexpended balance of the
oinnted under Section 2(e). It is designed to pro-  custodial trust property uf which | am lieneficiary
vide for efficient and certain distribution without In as dialrilmlee hrthe termination ofthe
uidirial proceedings. Subsection (a)(3) is an iinjMir-  trust at my death. In the event ofthe priordeath nf
tunt provision for avoiding complications on dis- above named as distributee, | designate
-ribution and provides that distribution may be as distributee of the custodial trust prop-
ontrolled first, by the direction of the deceased erty.
lieneficiary or second, by the custodial trust inslrii-  sjgned
nent (see Sections 2, liand IH) and, only if nu offer-
ive prior designation for the payment or distribu- __ (signature)
inn of the properly on the death of the beneficiary |jeneficiary
lias been made, shall il pass through the benefiei-
iry's estate. Dale
the direction to the cusimlial trustee by the bene- )
firiar.v, who is not incapacitated, for distribution on  Iteceipt Acknowledged
termination nf the cuslmlial trust may Im-in any )
written farm clearly identifying the distributer. ____ (signature)
For example, the following direction would lie  Custodial TVustee
adciluate under the statute:
l. (name of beneficiary) hereby direct Date
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Section 18 Methods nnd Forms for Creating CuulodiulTVusts.

(a). Ifatransaction, including adeclaration with respect tonratransfer ofspecific proiicr
otherwise satisfies applicable law, the Criteria ofSection 2are satisfied by: . .
() the execution and either delivery to the custodial trustee ur recording ofun in

ment in substantially the following form:
TRANSFER UNDER THE IENACTINtJ STATE]|
UNIFORM CUSTODIAL TRUSTACT  ~
l (name oftransteror or name and representatlve,ca{)amty ifafiduciary), trans-
ferto (name of trustee other than tran_sferor%,uscustod[ul rustee for name

oF%eneftl,mar%) as beneficiary and as distributee ontermination ofthe Tmstinansence
of direction,

, y the beneficiary uider tﬁe’\JEnactmg state] Uniform Custodial TVust Act, the
following: (insert a description of the cusltMlial tm st property legally sufficient to identify and
transfereach item of pro|>erty).
Dated:===mmmmmmmmmmmmmmmm oo
(Signature); or . . . N o . N

(@ theexecutionami the recording or giving notice of its execution to the beneficie
an instrument in substantially the following frm:

DECLARATION OFTRUST UNDER THE !ENACTIN(J STATE |
UNIFORM CUSTODIAL TRUST ACT
l, (name ofownerof property), declare that henceforth | hold as custodial trustee

for (name of beneficiary other than transferor) as beneficiary and--------- as dis-
tribttee ontermination ofthe tm'st in absence ofdirection by the beneficiary under the |Enact-
ing state] Uniform Custodial TVust Act, the following: (Insert a description of the custodial
tDm ?té)roperty legally sufficient to identify anti transfer each item of property).

ated:-- - - -

(Signature)
(b) Customary methods oftransferrm? or evidencing ownership of property may be us
to create a custodial tmst, including any ofthe following:

(1) registration of a security in the name of a tmst company, an adult other than the
transferor, or the transferor if the beneficiary is other than the transferor, designated in sub-
stance "as custodial tmstee for (name of beneficiary) under the [Enacting state |Uin-
form Custodial TVust Act"; . .

,GZ) delivery of a certificated. security, or it document necessary for the transfer of an

uncertificated security, together with any neeessury endorsement, to‘an adult other thun the
transferor or to a tmst company as custodial tmstée, accompanied by an instrument in sub-
stantially the form prescribed in‘subsection (a)(1);
o (3)paymentofmoneyortransferofasecur|t¥,he]d in the name ofa broker or a financial
institution of its nominee to'a broker or financial institution forcredit to an account in the name
ofa tmst company, an adult other than the transferor, or the transferor if the beneficiary is
other than the transferor, designated in substance: "as custodial trustee for-------- (name of
Leneficiary) under the [Enacting statel Uniform Custodial TVust Act";

_ (@registration of ownership of a life or endowment insurance policy or annuity contract
with the“isster in the name of a tm st company, an adult other than tfie transferor, or the
transferor ifthe beneficiary is other than the transferor, designated in substance: “as custodial
tmtstee for (nume of beneficiary) under the |Enacting statel Uniform Custodial TVust

C||.

(6) deliyer%/ ofawritten assignment to an adult other than the transferor orto af
com anY whose name in the assign) ient is designated in substance br the words: "as custodial
tmstee for (name of beneficiary) undér the |Enacting statel Uniform CustodialTVust

Act™:
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Hi) irrevocable exorcise of a power of appointment, pursuant lo its terms, in favor ofa
oat company, an adult other than the donee ofthe power, or the donee who holds the power if
ip iHmeficiary is other than the donee, whose name in Ihe appointment is designated in suli-
anre: "as custodiul trustee for-------- (name of beneficiary) under the |Enacting statel
niform Custodial 'Vust Act";

7 delivery ofa written notification or assignment of a right to future payment undera

nlract lo an obligor which transfers the right under the contract to a trust company, an adult
her than the transferor, or the transferor ifthe beneficiary isother than the transferor, whose
imp in the notification or assignment is designated in substance: "as custodial trustee for

(name of beni ficiary) under the |Loading slate JUniform Custodial Thist Act";
(ft)execution, delivery, and recordation ofaconve¥am "ofan interest in real pro|x>rty in
e name ofa trust company, anadult other than the transtero.-, or the transferor ifthe benefici-
y is other than the transferor, designated in substance: “as custodial trustee for
(name of beneficiary) under the |Enacting statel Uniform Custodial IVust Act";

(9) issuance of a certificate of title by an agency ofa slate or of the United States which
idencea title to tangible personal properly;

(i).issued in the name ofa tmst company, an adult other than the transferor, or the
ansferorifthe beneficiary Is other than the transferor, designated in substance: "as custodial
uslcp for (name of beneficiary) under the |Enacting statel Uniform Custodial 'Vust
I"; or

Fii) delivered to a trust company or an adidt other than the transferor orendorsed by
e transferor to Ihat person, designated’in substance: "as custodial trustee for (name
beneficiary) under the |Enacting statel Uniform Custodial TVust Act"; or

glo) execution and delivery ofan instrument ofé;,ift to a trust company or an adidt other
an the transferor demgnated in substance: "asc...,odial trustee for (name of bene-
iary) under the (Enacfingstate) Uniform Custodial TVust Act.”

COMMENT

Thin section largely follows Section 9 of UTMA.  ofSeclinn'/are met. The method of transferor con-
provides instructional detail for forms and  veyance appropriate lo the asset should be used,
sthods of transferring assets that satisfy the re- e.g., if land is involved, a tleeil or conveyance lhat
irements of the statute. Although many of the satisfies the local requirements would he appropri-
stomary methods of transferring assets are iden- ate. In the effort to make the statute as self-
ied, these methods are not intended to he c-xclu- contained and as fully explanatory as possible,
e since any type of property that can he trans-  these provisions for implementation are included in
-red by any legal means is intended to be within  the statute rather than being appended or inserted
e scope of the statute, provided the re<|uiremenls in the Comments.

clion 19 Applicable Law.

_ (a) This JAct] applies to a transfer or declaration creating a custodial trust lhat refers lo
is JAct Jif, nt the time of the transfer or declaration, the transferor, beneficiary, or custodial
uatee is;a resident of or has its principal place of business in this State or custodial trust
o]>ertyis located in this State. The cost adial tm st rem amssubHectto this JAct [despite alater
ange in residence or prmuPaI,pIace of business of the transferor, beneficiary, or custodial
itslee, or removal of the custodial trust properly front this State.

. (b) Atransfer made pursuant to an act ofanother stale substantially similar to this JAct Jis
ivemed by the law of that state and may he enforced in this State.

COMMENT
This section is designed to avoid confusion in tltp  event aparty or assets are removed from the stale.
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Section 20. v nirorm ity 0f Application und Construction.

This JAct |shall be applied and construed to effectuate its general purpose to make uniform
the law with'respect lo the subject of this JAct Jamong stales'enacting it.

Section 21 Short Title. . _ .
This JAct Jmay be cited as the "|Name of Enacting Statel Uniform Custodial 'IVust Act."

Section 22 Severability. . o . . . o
If any provision ofthls[(Act or its application to any |ierson or circumstance is held invalid,

the invalidity does not affect other provisions or applications of this (Act). which can be given
el?FectwnlhoXt themvalla provision oprappimatlon,a ﬁtotﬁnsendt ep&owgmnsort |sIAc? rare
severable.

Section 23 Effective Date.
This JAct Jtakes effect-nm-nmnmnmmmmmmm-



Good Afternoon, Mr. Chairman, members of the committee. For the record, my
name is Karen Brand, Stafffor Representative Moses. | will be delivering the
opening comments on HB280, as Representative Moses is currently in a meeting on
the third floor. Then I will be available for questions. Mr. Art Peterson, a local

Uniform Law Commissioner, is also here and will also be available for questions.

I would like to start with a definition. A trust is defined as the care and management

of property or funds, by a person or a bank, for the benefit of another.

With that in mind, I'll detail the bill before you. If enacted, HB280 will not change
existing law, but it would add a new section to adopt the Uniform Custodial Tmst
Act. The UCTA makes the benefits of trusts available to all Alaskans. There are
four benefits of trusts that I'd like to note. First, the trust will be inexpensive to
create. Currently, you can create a trust, but the time for an attorney to create it
from scratch is more than most people wantto afford. Secondly, the tmst will be
simple to create. This bill includes a set of guidelines that can easily be filled out by
the owner of the tmst, or by an attorney with minimal time. The Third
characteristic is control. Under the UCTA, control of your property remains with
you until which time you become incapacitated, and the tmst will take over the care
and management of your property. Lastly, the tmst is comprehensive. It covers

physical property, financial assets, and intangibles.

Moving on,... the adoption ofthe UCTA will benefit all Alaskans, young and old, as
well as anyone who anticipates incapacity at some time and wants to be assured that
their belongings will be properly cared for. The most frequent users of this tmst will

most likely be senior citizens who want to provide for their assets in the event of



future incapacity. Persons leaving the country temporarily can also place their
property with another for management without relinquishing permanent control of

the property.

Let me finish up with a bit of history. This UCTA has been adopted in 7 other
states, and was introduced in another during 1993. A duplicate of HB280 was
introduced during the 17th Legislature. It had bi-partisan support, public testimony,
and was voted out of the House Unanimously, 36 to Zero. Due to a lack of time,
the bill did not get a vote in the Senate. HB280 is a non-controversial bill, and

Representative Moses would appreciate consideration and affirmative action.

I'll entertain questions by committee members.



