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Luckhaupt

4/15/93

CS FOR HOUSE BILL NO. 188(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

EIGHTEENTH LEGISLATURE - FIRST SESSION 

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to forfeiture of certain property; and providing for an effective 

date." •

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section I. AS 17.30.110 is amended to read:

Sec. 17.30.110. ITEMS SUBJECT TO FORFEITURE. The following 

property is subject to forfeiture under AS 17.30.110 - 1730.126 [MAY BE 

FORFEITED TO THE STATE]:

(1) a controlled substance that [WHICH] has been 

manufactured, distributed, dispensed, acquired, or possessed in violation of this chapter 

or AS 11.71;

(2) raw materials, products, and equipment that [WHICH] are used or 

intended for use in manufacturing, distributing, compounding, processing, delivering, 

importing, or exporting a controlled substance in violation of [WHICH IS A FELONY 

UNDER] this chapter or AS 11.71;
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(3) property that [WHICH] is used or intended for use as a container 

for property described in (1) or (2) of this section;

(4) a right, title, or interest in real property, including buildings 

and any other improvements, or a conveyance, including but not limited to aircraft, 

vehicles* or vessels, that [WHICH] has been used or is intended for use in 

manufacturing, transporting* or in any manner in facilitating the r.anufacture, 

transportation, sale, receipt, possession, or concealment of property described in (1) or

(2) of this section in violation of a felony offense under this chapter or AS 11.71 [; 

HOWEVER,

(A) A CONVEYANCE MAY NOT BE FORFEITED UNDER 

THIS PARAGRAPH IF THE OWNER OF THE CONVEYANCE 

ESTABLISHES, BY A PREPONDERANCE OF THE EVIDENCE, AT A 

HEARING BEFORE THE COURT AS THE TRIER OF FACT, THAT USE 

OF THE CONVEYANCE IN VIOLATION OF THIS CHAPTER OR AS 11.71 

WAS COMMITTED BY ANOTHER PERSON AND THAT THE OWNER 

WAS NEITHER A CONSENTING PARTY NOR PRIVY TO THE 

VIOLATION;

(B) A FORFEITURE OF A CONVEYANCE ENCUMBERED 

BY A VALID SECURITY INTEREST AT THE'. TIME OF SEIZURE IS 

SUBJECT TO THE INTEREST OF THE SECURED PARTY IF THE 

SECURED PARTY ESTABLISHES, BY A PREPONDERANCE OF THE 

EVIDENCE, AT A HEARING BEFORE THE COURT AS THE TRIER OF 

FACT, THA'r  USE OF THE CONVEYANCE IN VIOLATION OF THIS 

CHAPTER OR AS 11.71 WAS COMMITTED BY ANOTHER PERSON AND 

THAT THE SECURED PARTY WAS NEITHER A CONSENTING PARTY 

NOR PRIVY TO THE VIOLATIONJ;

(5) books, records, and research products and materials, including 

formulas, microfilm, tapes, data processing equipment, and data, that [WHICH] are 

used in violation of this chapter or AS 11.71;

(6) money, securities, negotiable instruments, or other things of value 

used in financial transactions derived from or used to facilitate a violation of
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[ACTIVITY PROHIBITED BY] this chapter or AS 11.71; [AND]

(7) a dangerous instrument that [FIREARM WHICH] is visible, 

carried during, or used in furtherance of a violation of this chapter or AS 11.71; and

(8) property of any type traceable to a violation of this chapter or 

AS 11.71, except that for property that is real property, the violation m ust be a 

felony under this chapter o r AS 11.71.

* Sec. 2. AS 17.30.112 is repealed and reenacted to read:

Sec. 17.30.112. PROCEEDINGS RESULTING IN FORFE URE; ORDERS 

OF FORFEITURE, (a) Property listed in AS 17.30.110(2) - (8) may be forfeited to 

the state in a criminal proceeding or in a separate civil proceeding in rem under 

procedures set out in AS 17.30.116, if the state proves that the property is subject to 

forfeiture by (1) a preponderance of the evidence for property other than real property, 

or (2) clear and convincing evidence for real property. It is prima facie evidence, 

sufficient to support an order of forfeiture, that a defendant has been convicted of 

conduct making the property subject to forfeiture, or that a grand jury has returned an 

indictment finding that the evidence, if unexplained or uncontradicted, would warrant 

a court to conclude that property identified in the indictment is subject to forfeiture.

(b) In commencing a forfeiture proceeding, die state shall provide notice of the 

property to be forfeited and of the connection '.ne state will attempt to prove between 

the property and the conduct making it suojcct to forfeiture.

(c) At the request of either party, a lorfeiture proceeding, including discovery, 

shall be held in abeyance until the conclusion of a pending criminal action relating to 

the conduct making the property subject to forfeiture.

(d) It is not a defense to a forfeiture proceeding that a criminal offense has not 

been prosecuted, or has resulted in a conviction of a different offense or an acquittal.

(e) A forfeiture order or an order granting relief under AS 17.30.124 removes 

all liens, encumbrances, or other clouds on the title that are a direct result of the 

forfeiture proceedings.

(0 A person whose conduct causes property to be subject to forfeiture shall, 

in addition to any other fine, be assessed the reasonable charge of maintenance, 

storage, disposal, or other expenses of the forfeiture proceeding, including attorney fees
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of the state. These charges may be ordered paid as part of a sentence, a condition of 

probation or suspended imposition of sentence, or as an assessment of costs or attorney 

fees as appropriate in a civil or criminal proceeding.

(g) An order of forfeiture shall forfeit to the state any other assets of the 

person who caused the property to be subject to forfeiture, up to the value of property 

subject to forfeiture, if the property subject to forfeiture has been

(1) commingled with other property and cannot be separated without 

difficulty or unreasonable expense to the state;

(2) transferred to, sold to, or deposited with a third party, placed 

beyond the jurisdiction of the court, or removed so it cannot be located;

(3) substantially diminished in value by an act or omission of the 

person who caused the property to be subject to forfeiture; or

(4) remitted to a claimant under AS 17.30.124.

(h) An order of forfeiture issued under this section may be made regardless of 

the location of the property, if the state has obtained personal jurisdiction over the 

person whose interest would be affected by the forfeiture.

(i) A perfected priority lien on property that has been ordered forfeited is 

created in favor of the state up to an amount that is the sum of the expenses of 

investigation, prosecution, and forfeiture proceeding arising out of the conduct making 

the property subject to forfeiture. In calculating the amount of the lien, expenses of 

all state, federal, or local agencies are to be included. The lien has priority over all 

unsecured debts associated with the property.

* Sec, 3. AS 17.30.114(a) is amended to read:

(a) Property listed in AS 17.30.110 may be seized by a peace officer upon an 

order issued by a court having jurisdiction over the property upon a showing of 

probable cause that the property may be forfeited under AS 17.30.110. Seizure 

without a court order may be made if

(1) the seizure is incident to a valid arrest or a search under a valid 

search warrant or is otherwise constitutionally permissible;

(2) the property subject to seizure has been the subject of an earlier 

judgment in favor of the state in a criminal proceeding or civil proceeding in rem
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under this chapter or AS 11.71; or

(3) there is probable cause that the property is subject to forfeiture 

under AS 17.30.110 -1730.126 [WAS USED, IS BEING USED, OR IS INTENDED 

FOR USE, IN VIOLATION OF THIS CHAPTER OR AS 11.71] and the property is 

easily movable; property seized under this paragraph may not be held for more than 

48 hours without a court order obtained to continue its detention.

* Sec. 4. AS 17.30.116(b) is amended to read:

(b) Upon service or publication of notice of commencement of a forfeiture 

action under this section, a person, including a criminal defendant, claiming interest 

in the property shall file within 30 days after the service or publication, a notice of 

claim. The notice of claim shall be made under oath and must set [ SETTING] out 

the nature of the interest, the date it was acquired, the consideration paid, and an 

answer to the state’s allegations. If a claim and answer is not Filed within the time 

specified, the property described in the state’s allegation must be ordered forfeited to 

the state without further proceedings or showings.

* Sec. 5. AS 17.30.116(c) is amended to read:

(c) Questions of fact or law raised by a notice of forfeiture action and answer 

of a claimant in an action commenced under this section musi be determined by the 

court sitting without a jury. [THIS PROCEEDING MAY BE HELD IN ABEYANCE 

UNTIL CONCLUSION OF ANY PENDING CRIMINAL CHARGES AGAINST THE 

CLAIMANT UNDER THIS CHAPTER OR AS 11.71.]

* Sec. 6. AS 17.30.116 is amended by adding a new subsection to read:

(d) A criminal defendant or a person claiming an interest in the property under 

this section and AS 17.30.124 may testify, present evidence and witnesses, and cross- 

examine witnesses presented by other parties. In addition to other testimony and 

evidence presented, the court may consider the relevant portions of the record of a 

related criminal acuon. The court shall make Findings of fact regarding contested 

issues and shall set out its conclusions of law.

* Sec. 7. AS 17.30.122 is amended to read:

Sec. 17.30.122. STATE DISPOSAL OF FORFEITED PROPERTY. Property 

forfeited under AS 17.30.110 - 17.30.126 other than controlled substances shall be
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disposed of by the commissioner of administration in accordance with applicable law. 

The commissioner of administration may

(1) destroy property harmful to the public;

(2) sell the property and use the proceeds for payment of all proper 

expenses of the proceedings for forfeiture and sale, including expenses of seizure, 

custody, and court costs;

(3) take custody of the property and authorize its use in the 

enforcement of this chapter or AS 11.71, or transfer it to another agency of the state 

or a political subdivision of the state for a use in furtherance of the administration of 

justice;

(4) at the direction of the commissioner of public safety, transfer up to 90 

percent of the net value of the forfeited property to one or more agencies or 

political subdivisions of the state for use in furtherance of the administration of 

justice; in directing this transfer, the commissioner of public safety may take into 

account an equitable allocation based on the amount of the contribution made bv 

each agency to the investigation or prosecution of the conduct making the 

property subject to forfeiture, or based on any agreements as to the sharing of 

assets;

(5) take custody of the property and remove it for disposition in 

accordance with law;

(6) [(5)] forward it to the Drug Enforcement Administration of the 

United States Department of Justice for disposition; or

(7) [(6)] transfer ownership of an aircraft to the Alaska Wing, Civil Air

Patrol.

* Sec. 8. AS 17.30.124 is amending by adding a new subsection to read:

(c) A person who has filed a timely claim under AS 17.30.116(b) may have 

the property remitted by the court under (a) of this section upon proof by a 

preponderance of the evidence that the person

(1) has a valid right, title, or interest in the property, acquired in good 

faith, that takes priority over a lien in favor of the state arising under AS 17.30.112(h);

(2) did not knowingly participate in or facilitate the conduct that
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resulted in the property being subject to forfeiture; and

(3) did not know that a person might engage in the conduct that 

resulted in the property being subject to forfeiture.

* Sec. 9. AS 17.30.900 is amended by adding a new subsection to read;

(c) In AS 17.30.110 - 17.30.126, "dangerous instrument" has the meaning 

given in AS 11.81.900(b).

* Sec. 10. AS 17.30.124(b) is repealed.

* Sec. 11. This Act takes effect July 1, 1993.
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CS FOR HOUSE BILL NO. 188(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - FIRST SESSION 

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to forfeiture of certain property; and providing for an effective 

date."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 17.30.110 is amended to read:

Sec. 17.30.110. ITEMS SUBJECT TO FORFEITURE. The following 

property is subject to forfeiture under AS 17.30.110 - 17.30.126 [MAY BE 

FORFEITED TO THE STATE]:

(1) a controlled substance that [WHICH] has been 

manufactured, distributed, dispensed, acquired, or possessed in violation of this chapter 

or AS 11.71;

(2) raw materials, products, and equipment that [WHICH] are used or 

intended for use in manufacturing, distributing, compounding, processing, delivering, 

importing, or exporting a controlled substance in violation of [WHICH IS A FELONY 

UNDER] this chapter or AS 11.71;

*1- CSHB 188(JUD)
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[ACTIVITY PROHIBITED BY] this chapter or AS 11.71; [AND]

(7) a dangerous instrument that [FIREARM WHICH] is visible, 

carried during, or used in furtherance of a violation of this chapter or AS 11.71; and

(8) property of anv tvpe traceable to a violation of this chapter or 

AS 11.71, except that for property that is real property, the violation must be a 

felony under this chapter or AS 11.71.

* Sec. 2. AS 17.30.112 is repealed and reenacted to read;

Sec. 17.30.112. PROCEEDINGS RESULTING IN FORFEITURE; ORDERS

OF FORFEITURE, (a) Property listed in AS 17.30.110(2) - (8) may be forfeited to
#£*!|

the state in a criminal proceeding or in a separate civil proceeding in rem under 

procedures set out in AS 17.30.116, if the state proves by a preponderance of the 

evidence that the property is subject to forfeiture. It is prima facie evidence, sufficient 

to support an order of forfeiture, that a defendant has been convicted of conduct 

making the property subject to forfeiture, or that a grand jury has returned an 

indictment finding that the evidence, if unexplained or uncontradicted, would warrant 

a court to conclude that property identified in the indictment is subject to forfeiture.

(b) In commencing a forfeiture proceeding, the state shall provide notice of the 

property to be forfeited and of the connection the state will attempt to prove between 

the property and the conduct making it subject to forfeiture.

(c) It is not a defense to a forfeiture proceeding that a criminal offense has not 

been prosecuted, or has resulted in a conviction of a different offense or an acquittal.

(d) A forfeiture order or an order granting relief under AS 17.30.124 removes 

all liens, encumbrances, or other clouds on the title that are a direct result of the 

forfeiture proceedings.

(e) A person whose conduct causes property to be subject to forfeiture shall, 

in addition to any other fine, be assessed the reasonable charge of maintenance, 

storage, disposal, or other expenses of the forfeiture proceeding, including attorney fees 

of the state. These charges may be ordered paid as part of a sentence, a condition of 

probation or suspended imposition of sentence, or as an assessment of costs or attorney 

fees as appropriate in a civil or criminal proceeding.

(f) An order of forfeitui e shall forfeit to the state any other assets of the person
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CS FOR HOUSE BILL NO. 188(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - FIRST SESSION 

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): HOUSE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to forfeiture of certain property; and providing for an effective 

date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 17.30.110 is amended to read:

Sec. 17.30.110. ITEMS SUBJECT TO FORFEITURE. The following 

property is subject to forfeiture under AS 17.30.110 - 17.30.126 [MAY BE 

FORFEITED TO THE TA TE]:

(1) a controlled substance that [WHICH] has been 

manufactured, distributed, dispensed, acquired, or possessed in violation of this chapter 

or AS 11.71;

(2) raw materials, products, and equipment that [WHICH] are used or 

intended for use in manufacturing, distributing, compounding, processing, delivering, 

importing, or exporting a controlled substance in violation of [WHICH IS A FELONY 

UNDER] this chapter or AS 11.71;

-1- C S H B  188(JUD)
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(3) property that [WHICH] is used or intended for use as a container 

for property described in (1) or (2) of this section;

(4) a right, title, or interest in real property, including buildings 

and any other improvements, or a conveyance, including but not limited to aircraft, 

vehicles^ or vessels, that [WHICH] has been used or is intended for use in 

manufacturing, transporting^ or in any manner in facilitating the manufacture, 

transportation, sale, receipt, possession, or concealment of property described in (1) or

(2) of this section in violation of a felony offense under this chapter or AS 11.71 [; 

HOWEVER,
/

(A) A CONVEYANCE MAY NOT BE FORFEITED UNDER 

THIS PARAGRAPH IF THE OWNER OF THE CONVEYANCE 

ESTABLISHES, BY A PREPONDERANCE OF THE EVIDENCE, AT A 

HEARING BEFORE THE COURT AS THE TRIER OF FACT, THAT USE 

OF THE CONVEYANCE IN VIOLATION OF THIS CHAPTER OR AS 11.71 

WAS COMMITTED BY ANOTHER PERSON AND THAT THE OWNER 

WAS NEITHER A CONSENTING PARTY NOR PRIVY TO THE 

VIOLATION;

(B) A FORFEITURE OF A CONVEYANCE ENCUMBERED 

BY A VALID SECURITY INTEREST AT THE TIME OF SEIZURE IS 

SUBJECT TO THE INTEREST OF THE SECURED PARTY IF THE 

SECURED PARTY ESTABLISHES, BY A PREPONDERANCE OF THE 

EVIDENCE, AT A HEARING BEFORE THE COURT AS THE TRIER OF 

FACT, THAT USE OF THE CONVEYANCE IN VIOLATION OF THIS 

CHAPTER OR AS 11.71 WAS COMMITTED BY ANOTHER PERSON AND 

THAT THE SECURED PARTY WAS NEITHER A CONSENTING PARTY 

NOR PRIVY TO THE VIOLATION];

(5) books, records, and research products and materials, including 

formulas, microfilm, tapes, data processing equipment, and data, that [WHICH] are 

used in violation of this chapter or AS 11.71;

(6) money, securities, negotiable instruments, or other things of value 

used in financial transactions derived from or used to facilitate a violation of
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[ACTIVITY PROHIBITED BY] this chapter or AS 11.71; [AND]

(7) a dangerous instrument that [FIREARM WHICH] is visible, 

carried during, or used in furtherance of a violation of this chapter or AS 11.71; and

(8) property of anv tvpe traceable to a violation of this chapter or 

AS 11.71. except that for property that is real property, the violation must be a 

felony under this chapter or AS 11.71.

* Sec. 2. AS 17.30.112 is repealed and reenacted to read;

Sec. 17.30.112. PROCEEDINGS RESULTING IN FORFEITURE; ORDERS 

OF FORFEITURE, (a) Property listed in AS 17.30.110(2) - (8) may be forfeited to 

the state in a criminal proceeding or in a separate civil proceeding in rem under 

procedures set out in AS 17.30.116, if the state proves by a preponderance of the 

evidence the property is subject to forfeiture. It is prima facie evidence, sufficient 

to support an order of forfeiture, that a defendant has been convicted of conduct 

making the property subject to forfeiture, or that a grand jury has returned an 

indictment finding that, the evidence, if unexplained or uncontradicted, would warrant 

a court to conclude that property identified in the indictment is subject to forfeiture.

(b) In commencing a forfeiture proceeding, the state shall provide notice of the 

property to be forfeited and of the connection the state will attempt to prove between 

the property and the conduct making it subject to forfeiture.

(c) It is not a defense to a forfeiture proceeding that a criminal offense has not 

been prosecuted, or has resulted in a conviction of a different offense or an acquittal.

(d) A forfeiture order or an order granting relief under AS 17.30.124 removes 

all liens, encumbrances, or other clords on the title that are a direct result of the 

forfeiture proceedings.

(e) A person whose conduct causes property to be subject to forfeiture shall, 

in addition to any other fine, be assessed the reasonable charge of maintenance, 

storage, disposal, or other expenses of the forfeiture proceeding, including attorney fees 

of the state. These charges may be ordered paid as part of a sentence, a condition of 

probation or suspended imposition of sentence, or as an assessment of costs or attorney 

fees as appropriate in a civil or criminal proceeding.

(f) An order of forfeiture shall forfeit to the state any other assets of the person

 ------- ---- " « — ■. —’.ir.—n.iim. n™ ..........    mi II........Mil...........
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who caused the property to be subject to forfeiture, up to the value of property subject 

to forfeiture, if the property subject to forfeiture has been

(1) commingled with other property and cannot be separated without 

difficulty or unreasonable expense to the state;

(2) transferred to, sold to, or deposited with a third party, placed 

beyond the jurisdiction of the court, or removed so it cannot be located;

(3) substantially diminished in value by an act or omission of the 

person who caused the property to be subject to forfeiture; or

(4) remitted to a claimant under AS 17.30.124.

(g) An order of forfeiture issued under this section may be made regardless of 

the location of the property, if the state has obtained personal jurisdiction over the 

person whose interest would be affected by the forfeiture.

(h) A perfected priority lien on property that has been ordered forfeited is 

created in favor of the state up to an amount that is the sum of the expenses of 

investigation, prosecution, and forfeiture proceeding arising out of the conduct making 

the property subject to forfeiture. In calculating the amount of the lien, expenses of 

all state, federal, or local agencies are to be included. The lien has priority over all 

unsecured debts associated with the property.

* Sec. 3. AS 17.30.114(a) is amended to read:

(a) Property listed in AS 17.30.110 may be seized by a peace officer upon an 

order issued by a court having jurisdiction over the property upon a showing of 

probable cause that the property may be forfeited under AS 17.30.110. Seizure 

without a court order may be made if

(1) the seizure is incident to a valid arrest or a search under a valid 

search warrant or is otherwise constitutionally permissible;

(2) the property subject to seizure has been the subject of an earlier 

judgment in favor of the state in a criminal proceeding or civil proceeding in rem 

under this chapter or AS 11.71; or

(3) there is probable cause that the property is subject to forfeiture 

under AS 17.30.110 - 17.30.126 [WAS USED, IS BEING USED, OR IS INTENDED 

FOR USE, IN VIOLATION OF THIS CHAPTER OR AS 11.71] and 'he property is
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easily movable; property seized under this paragraph may not be held for more than 

48 hours without a court order obtained to continue its detention.

* Sec. 4. AS 17.30.116(b) is amended to read:

(b) Upon service or publication of notice of commencement of a forfeiture 

action under this section, a person, including o cr.minal defendant, claiming interest 

in the property shall file within 30 days after the service or publication, a notice of 

claim. The notice of claim shall be made under oath and must set [ SETTING] out 

the nature of the interest, the date it was acquired, the consideration paid, and an 

answer to the state’s allegations. If a claim and answer is not filed within the time 

specified, the property described in the state’s allegation must be ordered forfeited to 

the state without further proceedings or showings.

* Sec. 5. AS 17.30.116 is amended by adding a new subsection to read:

(d) A criminal defendant or a person claiming an interest in the property under 

this section and AS 17.30.124 may testify, present evidence and witnesses, and cross- 

examine witnesses presented by other parties. In addition to other testimony and 

evidence presented, the court may consider the relevant portions of the record of a 

related criminal action. The court shall make findings of fact regarding contested 

issues and shall set out its conclusions of law.

* Sec. 6. AS 17.30.122 is amended to read:

Sec. 17.30.122. STATE DISPOSAL OF FORFEITED PROPERTY. Property 

forfeited under AS 17.30.110 - 17.30.126 other than controlled substances shall be 

disposed of by the commissioner of administration in accordance with applicable law. 

The commissioner of administration may

(1) destroy property harmful to the public;

(2) sell the property and use the proceeds for payment of all proper 

expenses of the proceedings for forfeiture and sale, including expenses of seizure, 

custody, and court costs;

(3) take custody of the property and authorize its use in the 

enforcement of this chapter or AS 11.71, or transfer it to another agency of the state 

or a political subdivision of the state for a use in furtherance of the administration of 

justice;

• '! I 'ili
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1 (4) at the direction of the commissioner of public safety, transfer up to 90

2 percent of the net value of the forfeited property to one or more agencies or

3 political subdivisions of the state for use in furtherance of the administration of

4 justice; in directing this transfer, the commissioner of public safety may take into

5 account an equitable allocation based on the amount of the contribution made bv

6 each agency to the investigation or prosecution of the conduct making the

7 property subject to forfeiture, or based on any agreements as to the sharing of

8 assets:

9 j5) take custody of the property and remove it for disposition ini
■#*'*

10 accordance with law;

11 16} [(5)] forward it to the Drug Enforcement Administration of the

12 United States Department of Justice for disposition; or

13 [(6)] transfer ownership of an aircraft to the Alaska Wing, Civil Air

14 Patrol.

15 * Sec. 7. AS 17.30.124 is amending by adding a new subsection to read:

16 (c) A person who has filed a timely claim under AS 17.30.116(b) may have

17 the property remitted by the court under (a) of this section upon proof by a

18 preponderance of the evidence that the person

19 (1) has a valid right, title, or interest in the property, acquired in good

20 faith, that takes priority over a lien in favor of the state arising under AS 17.30.112(h);

21 (2) did not knowingly participate in or facilitate the conduct that

22 resulted in the property being subject to forfeiture; and

23 (3) did not know or have reasonable cause to believe that a person

24 might engage in the conduct that resulted in the property being subject to forfeiture.

25 * Sec. 8. AS 17.30.900 is amended by adding a new subsection to read:

26 (c) In AS 17.30.110 - 17.30.126, "dangerous instrument" has the meaning

27 given in AS 11.81.900(b).

28 * Sec. 9. AS 17.30.124(b) is repealed.

29 * Sec. 10. This Act takes effect July 1, 1993.
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To:

From:

D a t e :

RE:

R e p r e s e n t a t i v e  Porter,, C h a i r  o f  H o u s e  J u d i c i a r y  
Representative .Tamos, Vice-Chair of Houso Judiciary 
Re p r e s e n t a t i v e  Kott
Representative Phillips 
RepreHontative Green 
noptcocntotivo Davidson 
Representative Ncrdlund

Ch r i s t i n e  S c h l e u s s

A p r i l  13, 1993

H B  168, “An A c t  r e l a t e d  to f o r f e i t u r e  of c e r t a i n  
p r o p e r t y ;  a n d  p r o v i d i n g  for an e f f e c t i v e  d a t e .”

Th e  A l a s k a  A c t i o n  T r ust w o u l d  not o p p o s e  a b i l l  w h i c h

u < s v \ 1 4  p  k- i  <4 ci f o r  ^  h o .  £ e » r f 6 i t u » ' c  o r  e 4 n t i - o i l c . i l  c i u O  \ j  C

p r o p e r t y  t r a c e a b l e  to d r u g  dealing W h e n  the pro p e r t y  is f o r f e i t e d  

fr o m  c o n v i c t e d  d r u g  d e alers. However, the Ala s k a  A c t i o n  T r u s t  

o p p o s e s  H B  188 b e c a u s e  it will he unf a i r l y  u s e d  to take p r o p e r t y  

fr o m  i n n o c e n t  c i t i z e n s  w h o  c o m m i t t e d  no c r i m e  a n d  who did not k n o w  

t h a t  t h e i r  p r o p e r t y  w a s  b e i n g  used b y  d r u g  d e a l e r s  to c o m p l e t e  

t h e i r  i l l e g a l  deals.

? t~. r  m4*  ̂  j,» w *  • \ • I • * • # r*. » n  •;» 1  1  jp v-s '' i. i * *  v  r  v X  £  o i  -

t u r e  u p o n  e i t h e r  a c o n v i c t i o n  of the d e f e n d a n t  for a d r u g  crime, or 

u p o n  a j u d g m e n t  of a c o u r t  in a s e p a r a t e  c i v i l  p r o c e e d i n g .  The 

p r o p o s e d  c h a n g e s  to AS 17.30 . 1 1 2  d r a m a t i c a l l y  i n c r e a s e  the 

c i r c u m s t a n c e s  w h e n  f o r f e i t u r e  is p e r m i t t e d .  T h e s e  c h a n g e s  will 

r e s u l t  in s e i z u r e  a n d  f o r f e i t u r e  of a p e r s o n ' s  p r i m a r y  residence, 

a p e r s o n ' s  boat, a i r p l a n e ,  o r  o t h e r  v e h i c l e  if a n y  m i n i m a l
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c o n n e c t i o n  is m a d e  b e t w e e n  s u c h  p r o p e r t y  a n d  any a l l e g e d  f e l o n y  

n a r c o t i c s  o f f e n s e .

T h e  r e a l i t y  is t h a t  few p e o p l e  c a n  a f f o r d  e f f e c t i v e l y  to 

c o n t e s t  f o r f e i t u r e  p r o c e e d i n g s .  F r e q u e n t l y ,  the v a l u e  of the 

p r o p e r t y  i t s e l f  will be l e s s  t h a n  t h e  c o s t  of r e s i s t i n g  f o r f e i t u r e .  

Wb \t t h a t  m e a n s  is that in t h e  m a j o r i t y  of cases, the s t a t e  w i l l  

s u c c e e d  in t a k i n g  away the p r i v a t e  p r o p e r t y  of A l a s k a n s  s i m p l y  on 

a s h o w i n g  of p r o b a b l e  cause, w i t h o u t  e v e r  h a v i n g  t o  prove, e v e n  by 

a p r e p o n d e r a n c e  o f  e v i d ence, that it is e n t i t l e d  to the p r o p e r t y .  

I n n o c e n t  o w n e r s  of real a n d  p e r s o n a l  p r o p e r t y  will b e  g r e a t l y  

h a r m e d .

1. T h e  Scope O f  T h e  F o r f e i t u r e s
E n v i s i o n e d By  T h i s Bill is V a s t .

W i t h o u t  question, t h e  m o s t  f r e q u e n t l y  p r o s e c u t e d  o f f e n s e s  

in A l a s k a  c o n s i s t  of a l l e g e d  v i o l a t i o n s  of d r u g  laws. In a d d i t i o n  

to p r o v i d i n g  p r o c e d u r e s  for f o r f e i t u r e ,  H B  1S8 a m e n d s  AS 17.30.110, 

and s p e c i f i c a l l y  a u t h o r i z e s  the s e i z u r e  and f o r f e i t u r e  of real 

p r o p e r t y .  U n d e r  this Bill, if one. m e m b e r  of a r e s i d e n c e ,  or  ev e n 

a v i s i t o r  t o  t h e  residence, us e s  o r  i n t e n d s  to use the f a m i l y  home 

in o r d e r  to possess, c o n c e a l ,  or s t o r e  a s m all a m o u n t  of a 

c o n t r o l l e d  sub s t a n c e ,  p o s s e s s i o n  o f  w h i c h  is a c l a s s  C felony, the 

s t a t e  m a y  s e i z e  the r e s i d e n c e  on a s h o w i n g  of p r o b a b l e  c a u s e 

c o n n e c t i n g  the po:-"’’essi o n  to the home, t h u s  s h i f t i n g  the b u r d e n  of 

p r o o f  as t o  t h e  narrow, p e r m i t t e d  d e f e n s e  or e x e m p t i o n  t o  p e r f e c t l y  

i n n o c e n t  c o - h a b i t a n t s  of the home.
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flecommend a t i o n !

(1) F o r f e i t u r e  p r o v i s i o n s  s h o u l d  be m a d e  a p p l i c a b l e  o n l y  

to the m o s t  s e r i o u s  f e l o n y  d r u g  o f f e n s e s .  B y  n a r r o w i n g  t h e  c lass 

cf  c a s e s  in w h i c h  f o r f e i t u r e  is a v a i l a b l e ,  t h e  L e g i s l a t u r e  can

m i n i m i z e  the p o t e n t i a l  fox a b u s e  a n d  v a x i  mi the c o m p e n s a t o r y  and

d e t e r r e n t  effect.

(2) N o  f o r f e i t u r e  of real p r o p e r t y  s h o u l d  b e  p e r m i t t e d  

u n l e s s  t h e  i n t e r e s t  in t h e  p r o p e r t y  " c o n t r i b u t e s  d i r e c t l y  and 

m a t e r i a l l y  to the c o m m i s s i o n  of a s p e c i f i e d "  s e r i o u s  f e l o n y  o f f e n s e

for w h i c h  the d e f e n d a n t  is c o n v  j c t e d . N.Y. C P L R  Art. 13A

§1310(4) (a); N e w  York Penal Laws §490.00(6).

2. A d d i t i o n a l  O b s e r v a t i o ns.

The p r o v i s i o n  in this Bill w h i c h  p e r m i t s  the p r o c e e d s  of 

f o r f e i t u r e s  to end up w i t h  the D e p a r t m e n t  of P u b l i c  S a f e t y  c r e a t e s  

t r e m e n d o u s  p o t e n t i a l s  for u n l a w f u l  s e a r c h e s  arid s e i z u r e s  a n d  abuse 

of t h e  f o r f e i t u r e  pr o c e s s .  Any g e n e r a l  f o r f e i t u r e  bill should 

m a n d a t e  d i s b u r s e m e n t  of any p r o c e e d s  of f o r f e i t u r e s  to the

D e p a r t m e n t  of H e a l t h  & S o c i a l  S e r v i c e s .

J u r i s d i c t i o n  b e c o m e s  a p r o b l e m .  C u r r e n t l y  s t a t e  c o u r t 

p r o s e c u t i o n s  m a y  b e  c o o r d i n a t e d  w i t h  f e d eral f o r f e i t u r e  p r o c e e d­

ings. If the s t a t e  expands its f o r f e i t u r e  p r o v i s i o n s ,  t h e n  the 

Bill s h o u l d  i n c l u d e  a p r o h i b i t i o n  a g a i n s t  s t a t e  e n f o r c e m e n t  

o f f i c e r s  i n i t i a t i n g  f e d eral f o r f e i t u r e  p r o c e e d i n g s .

P r o p o s e d  AS 1 7 . 3 0 . 1 1 4 ( a ) ( 1 )  p u r p o r t s  to p e r m i t  a p e a c e  

o f f i c e r  t o  s e i z e  p r o p e r t y  a l l e g e d l y  s u b j e c t  t o  f o r f e i t u r e  w i t h o u t  

a c o u r t  o r d e r  as "is o t h e r w i s e  c o n s t i t u t i o n a l l y  p e r m i s s i b l e .  . . . "
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P  . o

T h i s  p r o v i s i o n  .is h o p e l e s s l y  vagiie. e n c e u r a g e s  w a r r a n t l e s s  p r i v a c y  

i n v a s i o n s ,  a n u  c o n t a i n s  no .It Mils u p o n  I h e  d i s c r e t i o n  of individual 

o f f i c e r s .  T h i s  p r o p o s e d  a d d i t i o n a l  c l a u s e  m u s t  b e  d e l e t e d .

T h e  p r o v i s i o n s  p r o v i d e  for p e r m a n e n t  f o r f e i t u r e  of 

p r o p e r t y  u p o n  o n l y  o s h o w i n g  of a p r e p o n d e r a n c e  of e v i d e n c e  as the 

b u r d e n  of proof. T h i s  b u r d e n  of p r o o f  is c o n s t i t u t i o n a l l y  

d e f i c i e n t .  At  least c l e a r  and c o n v i n c i n g  e v i d e n c e  s h o u l d  be 

r e q u i r e d  b e f o r e  v a l u a b l e  licenses, p e r s o n a l  r e s i d e n c e s ,  a n d  o t h e r  

s u b s t a n t i a l  i n t e r e s t s  m a y  be f o r f e i t e d  to the state. P e p * t  of Law  

E n f o r c e m e n t  v. R e al P r o p e r t y ,  Etc., 583 S o . 2 d 957 (Fla. 1991).

C O N C L U S I O N

A c a r e f u l l y  c o n s t r u c t e d ,  p r o c e d u r a l l y  fair, a n d  j u d i­

c i o u s l y  i m p l e m e n t e d  s t a t u t e  w hich p r o v i d e s  p r o c e d u r e s  for f o r f e i­

ture  of p r o c e e d s  from, or i n s t r u m e n t a l i t i e s  u s e d  in, the c o m m i s s i o n  

of the m o s t  s e r i o u s  d r u g  o f f e n s e s  is a d e s i r a b l e  l e g i s l a t i v e  goal. 

h'B 182, h o w e v e r ,  is a p r o c e d u r a l  ly unfair, c o n s t i t u t i o n a l l y  

d e f i c i e n t  p r o p o s a l ,  w h i c h  will r e s u l t  ir the o v e r b r o a d  a p p l i c a t i o n  

of d i s f a v o r e d  f o r f e i t u r e  p r o c e e d i n g s  ir. v i r t u a l l y  e v e r y  f e l o n y  drug 

case.

W h i l e  t h e  Bill m a y  be a n  e f f e c t i v e  w a y  o f  d i v e s t i n g  

c i t i z e n s  of  t h e i r  p r i v a t e  p r o p e r t y ,  it is not n a r r o w l y  t a i l o r e d  or 

c l o s e l y  f i t t e d  to d i v e s t i n g  only those, w h o  h a v e  a c t u a l l y  used the 

p r o p e r t y  in, o r  benefitt.ed from, c r i m i n a l  c o n d u c t .  I nstead, it 

w i l l  e n c o u r a g e  p r i v a c y  v i o l a t i o n s  by p r o v i d i n g  an a f f i r m a t i v e  

f i n a n c i a l  i n c e n t i v e  for law e n f o r c e m e n t  o f f i c e r s  to c o n d u c t  s u s p e c t  

s e a r c h e s  a n d  seizures. It will r e s u l t  in a m a s s i v e  r e d i s t r i b u t i o n
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of p r i v a t e  property, not b e c a u s e  A c c u r a t e  d e t e r m i n a t i o n s  h a v e  b e e n  

m a d e  of the c o n n e c t i o n  b e t w e e n  the p r o p e r t y  ard cr i m e ,  b u t  s i m p l y  

because, v e r y  few i n d i v i d u a l s  w i l l  have t h e  r e s o u r c e s  o r  i n c e n t i v e  

to e n t e r  in t o  f o r f e i t u r e  f i g h t s  w i t h  t h e  3 “-be. T h e  m e t h o d s  a n d  

c o n s e q u e n c e s  of an e x p a n s i v e  f o r f e i t u r e  s c h e m e  a r c  o f f e n s i v e  to 

p e c u l i a r l y  A l a s k a n  b e l i e f s  in, a n d  c o m m i t m e n t s  to, t h e  i m p o r t a n c e  

of i n d i v i d u a l  privacy, p r e s e r v a t i o n  of p r i v a t e  p r o p e r t y ,  g u a r a n t e e  

of fair process, ar.d m i n i m i z a t i o n  of d i s e r e t i o n i e s s  g o v e r n m e n t

i n t r u s i o n  into p r i v a t e  lives.



H o w  H B  188 o t e c t s  I n n o c e n t  O w n e r s  of P r o p e r t y

C u r r e n t  l a w  a l l o w s  l i e n h o l d e r s  a n d  s e c u r e d  c r e d i t o r s  
(such as  b a n k s  a n d  o t h e r  l e n d i n g  i n s t i t u t i o n s )  t o  a v o i d  f o r f e i t u r e  
o f  cars, p l a n e s ,  boats, a n d  o t h e r  c o n v e y a n c e s  if t h e y  d i d  n o t  
c o n s e n t  to  it b e i n g  u s e d  t o  d e a l  drugs, a n d  t h e y  w e r e  n o t  " p r i v y  t o  
t h e  v i o l a t i o n " .  A S  1 7 . 3 0 . 1 1 0 ( 4 ) .

A l t h o u g h  t h e r e  is no  s t a t u t o r y  d e f i n i t i o n  of " p r i v y " ,  t h e  
A l a s k a  S u p r e m e  C o u r t  h a s  f o l l o w e d  f e d e r a l  l a w  in d e s c r i b i n g  w h e n  
t h e  s t a t e  c a n  c o n s t i t u t i o n a l l y  f o r f e i t  p r o p e r t y  o w n e d  b y  s o m e o n e  
o t h e r  t h a n  t h e  l a w  v i o l a t o r .  In State v. Rice, 6 2 6  P . 2d 104 
(A l a s k a  1981), t h e  c o u r t  h e l d  t h a t  p r o p e r t y  m u s t  b e  r e t u r n e d  t o  a 
s e c u r i t y  h o l d e r  if " ' p r i o r  t o  p a r t i n g  w i t h  t h e  p r o p e r t y  h e  d i d  n o t  
k n o w ,  n o r  h a v e  r e a s o n a b l e  c a u s e  t o  b e l i e v e ,  [either] t h a t  t h e  
p r o p e r t y  w o u l d  b e  u s e d  to  v i o l a t e  [the law, or] . . . t h a t  t h e
v i o l a t o r  h a d  a c r i m i n a l  r e c o r d  or  a r e p u t a t i o n  f o r ' "  c o m m i t t i n g  
s u c h  a n  o f f e n s e .  Id. at  114 ( q u o t i n g  f r o m  19 C F R  § 1 7 1 . 1 3 ( a ) ) .

Thus, u n d e r  t h e  s u p r e m e  c o u r t ' s  a n a l y s i s ,  if a b a n k  l o a n s  
m o n e y  f o r  a n e w  c a r  to  a p e r s o n  w h o  is k’-own t o  be a c o n v i c t e d  d r u g  
d e a l e r ,  or w h o  e v e n  h a s  a reputation a s  a d r u g  d e a l e r ,  t h e  s t a t e  
c o u l d  c o n s t i t u t i o n a l l y  f o r f e i t  t h e  b a n k ' s  i n t e r e s t  in t h e  c a r  if 
t h e  b u y e r  l a t e r  u s e s  it t o  se l l  d r u g s .  T h i s  is a h i g h  s t a n d a r d  o f  
c a r e  t h a t  is i m p o s e d  u p o n  l e n d i n g  i n s t i t u t i o n s ,  a n d  it is d o u b t f u l  
t h e r e  is a n y  p r a c t i c a l  w a y  t h e y  c a n  c o n d u c t  t h e  k i n d  o f  s e a r c h i n g  
i n q u i r y  t h a t  w i l l  c o m p l e t e l y  i n s u l a t e  t h e m  f r o m  f o r f e i t u r e  of t h e  
s e c u r i t y  i n t e r e s t .

H B  188, h o w e v e r ,  t a k e s  a m o r e  p r a c t i c a l  a p p r o a c h .  First, 
it p r o t e c t s  all t y p e s  of i n n o c e n t  o w n e r s ,  n o t  m e r e l y  t h o s e  w h o  h a v e  
a s e c u r i t y  i n t e r e s t  in cars, p l a n e s ,  a n d  boats. S e c o n d ,  it 
s p e c i f i e s  t h a t  p r o p e r t y  is to be  r e t u r n e d  ( " r e m i t t e d "  is t h e  t e r m  
of  a r t  u s e d  in t h e  bill) t o  t h e  i n n o c e n t  o w n e r  if t h e  p e r s o n  d i d  
n o t  " k n o w i n g l y "  p a r t i c i p a t e  in o r  f a c i l i t a t e  the crime, a n d  if t h e  
p e r s o n  d i d  n o t  " k n o w  o r  h a v e  a n y  r e a s o n a b l e  c a u s e  t o  b e l i e v e "  t h a t  
a d r u g  o f f e n s e  w o u l d  be c o m m i t t e d  u s i n g  t h e  p r o p e r t y .

U n d e r  t h i s  p r o v i s i o n ,  p e r s o n s  w h o  loan o r  r e n t  t h e i r  
p r o p e r t y  t o  f r i e n d s  or a c q u a i n t e n c e s  w h o  a r e  d r u g  d e a l e r s  w i l l  h a v e  
t o  t h i n k  t w i c e  b e f o r e  d o i n g  so, w h i l e  l e g i t i m a t e  b u s i n e s s  w i l l  b e  
a b l e  t o  l o a n  m o n e y  w i t h o u t  f e a r  t h a t  t h e y  f a c e  l o s i n g  t h e i r  e n t i r e  
i n t e r e s t  if t h e  p r o p e r t y  is u s e d  in a w a y  t h a t  w a s  n o t  f o r s e e a b l e .
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T h a n k  y o u  C h a i r m a n  P o r t e r ,  M e m b e r s  o f  t h e  C o m m i t t e e .  M y  n a m e  is 
S h e l l e y  O w e n s .  I a m  a n  a t t o r n e y  i n  p r i v a t e  p r a c t i c e  i n  J u n e a u .  A  
f e w  y e a r s  a g o  I w a s  e m p l o y e d  b y  t h e  M u n i c i p a l i t y  o f  A n c h o r a g e  as  a n  
A s s t .  M u n c i p a l  P r o s e c u t o r .  I ' m  s p e a k i n g  i n  o p p o s i t i o n  t o  H B  1 8 8  o n  
b e h a l f  o f  t h e  A K  C i v i l  L i b e r t i e s  U n i o n .

HB 188: House Judiciary Committee

H B  1 8 8  w o u l d  b r o a d e n  a l a w  w h i c h  a l r e a d y  r e p r e s e n t s  a f u n d a m e n t a l  
a n d  b a s i c  a t t a c k  on  i n d i v i d u a l  r i g h t s  g u a r a n t e e d  b y  S t a t e  & F e d e r a l  
C o n s t i t u t i o n s .  I n  f o r f e i t u r e  p r o c e e d i n g s ,  t h e r e  a r e  n o  d u e  p r o c e s s  
r i g h t s  o r  r i g h t  t o  c o u n s e l  b e c a u s e  f o r f e i t u r e  i s  a n  a c t i o n  a g a i n s t  
t h e  p r o p e r t y  i t s e l f ,  n o t  t h e  p e r s o n .  F o r f e i t u r e  c r e a t e s  a 
p u n i s h m e n t  m e c h a n i s m  w h i c h  is o u t s i d e  o f  t h e  c r i m i n a l  j u s t i c e  
p r o c e s s , t h e r e b y  c i r c u m v e n t i n g  t h e  p r o t e c t i o n s  t h a t  w o u l d  o t h e r w i s e  
b e  g u a r a n t e e d  t o  a p e r s o n  a c c u s e d  o f  a c r i m e .

C u r r e n t l y  t h e  l a w  p r o v i d e s  f o r  f o r f e i t u r e  f o l l o w i n g  c r i m i n a l  
c o n v i c t i o n  o r  a  c i v i l  j u d g m e n t  i n  a  f o r f e i t u r e  a c t i o n .  H B  188 
w o u l d  a l l o w  t h e  s t a t e  t o  f o r f e i t  p r o p e r t y  f o l l o w i n g  a  p e r s o n ' s  
i n d i c t m e n t  f o r  a  c r i m i n a l  o f f e n s e .  O n e  i m p a c t  o f  t h i s  c h a n g e  w o u l d  
b e  t o  a l l o w  t h e  S t a t e  t o  s e i z e  a p e r s o n ' s  b a n k  a c c o u n t s  a f t e r  a n  
i n d i c t m e n t ,  p o s s i b l y  e l i m i n a t i n g  t h e  d e f e n d a n t ' s  a b i l i t y  t o  r e t a i n  
i n d e p e n d e n t  d e f e n s e  c o u n s e l ,  w h i c h  I h a v e  b e e n  t o l d  w o u l d  t r a n s f e r  
t h e  d e f e n s e  b u r d e n  t o  t h e  t h e  S t a t e  P u b l i c  D e f e n d e r  A g e n c y .  I 
h a v e n ' t  s e e n  a f i s c a l  n o t e  a b o u t  t h e  a d d e d  c o s t s  t o  t h e  s t a t e  o f  
e n a c t i n g  H B  188.

H B  ? a l s o  o p e n s  t h e  d o o r  f o r  t h e  S t a t e  t o  f o r f e i t  t h e  p r o p e r t y  o f  
'r> ?nt p e o p l e  w h o  h a v e n ' t  b e e n  c h a r g e d  w i t h  a  c r i m e .  N a t i o n a l l y ,  

a  I f  o f  p e o p l e  w h o  l o s e  p r o p e r t y  u n d e r  f o r f e i t u r e  l a w s  h a v e  n o t  
c h a r g e d  w /  a  c r i m e ,  a n d  8 0 %  o f  p e o p l e  w h o  l o s e  t h e i r  p r o p e r t y  

d o n ' t  o r  c a n ' t  c o n t e s t  t h e  f o r f e i t u r e s .  I c a m e  a c r o s s  a f e w  
e x a m p l e s  o f  p r o b l e m s  w i t h  o v e r b r o a d  f o r f e i t u r e  l a w s  i n  o t h e r  s t a t e s  
i n  t h e  W A  P o s t  a n d  N e w s w e e k  M a g a z i n e :

P r i e s t  i n  W a s c o ,  C A  b o u g h t  a M e r c u r y  G r a n d  M a r q u i s  f r o m  a c a r  
d e a l e r  w h o  w a s  r u n n i n g  a d r u g - s m u g g l i n g  o r g a n i n z a t i o n  o n  t h e  side. 
F B I  s e i z e d  t h e  c a r  & 3 m o s .  f o r  t h e  p r i e s t  t o  g e t  c a r  b a c k .

N Y  m a n  l o s t  1 9 8 6  C a m a r o  & $ 4 0 , 0 0 0  in  l e g a l  f e e s :  g a v e  r i d e  t o  
c u s t o m e r  a t  b a r  h e  w o r k e d  a t  ( c a r r y i n g  c o c a i n e ) :  c h a r g e s  d i s m i s s e d  
b u t  c a r  n o t  r e t u r n e d :  p r o s e c u t o r  a r g u e d  f o r  f o r f e i t u r e  t h a t  i t  w a s  
a n  i d e a l  t y p e  o f  c a r  f o r  u n d e r c o v e r  w o r k .

M a r r i e d  c o u p l e  i n  S D  l o s t  $ 1 0 0 , 0 0 0  h o m e  b o u g h t  w /  i n s u r a n c e  
p r o c e e d s  f r o m  a c c i d e n t  h u s b a n d  s u f f e r e d  as a n  i r o n w o r k e r .  P o l i c e  
f o u n d  t r a c e  o f  m j  in  h o m e  & m j  r o a c h  o r  b u t t  i n  d a u g h t e r ' s  car.
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O t h e r  s t a t e s  h a v e  e x p a n d e d  t h e  l a w  b e y o n d  d r u g  o f f e n s e s :

- N J  w o m a n  l o s t  '87 O l d s m o b i l e  a f t e r  l e n t  i t  t o  s o n  w h o  d r o v e  t o  
S e a r s ,  s h o p l i f t e d  p a i r  o f  p a n t s  & r a n  i n t o  a s e c u r i t y  g u a r d .

P o r t l a n d ,  OR: r e s t a u r a n t  o w n e r  h i r e d  h i s  b r o t h e r  t o  w o r k  a s  a 
b a r t e n d e r .  T h e  b r o t h e r  e n g a g e d  i n  g a m b l i n g  w i t h o u t  t h e  r e s t a u r a n t  
o w n e r ' s  k n o w l e d g e ,  a n d  w a s  a r r e s t e d .  T h e  p o l i c e  s e i z e d  t h e  
r e s t a u r a n t  & i t  c o s t  t h e  o w n e r  $ 2 0 , 0 0 0  t o  g e t  r e t a u r a n t  b a c k ,  incl. 
$ 1 0 , 0 0 0  i n  a t t o r n e y  fees.

F o r f e i t u r e  l a w s  h a v e  e x i s t e d  s i n c e  1 7 0 0 's w h e n  u s e d  a g a i n s t  p i r a t e s  
& s m u g g l e r s :  r e v i v e d  i n  1 9 8 0 's. S i n c e  t h e n  t h e  G o v t  h a s  u s e d  t h e  
l a w  t o  e n g a g e  i n  a  l i t t l e  p i r a c y  o f  i t s  ow n :

C h a i r  o f  H o u s e  G o v t  O p e r a t i o n s  C o m m i t t e e  J c h n  C o n y e r s :  Fed. p r o g r a m  
i s  c r e a t i n g  g r o s s  m i s c a r r i a g e s  o f  j u s t i c e .  S i n c e  1 9 8 5  Fe d .  G o v t ,  
h a s  s e i z e d  $ 2 . 6  b i l l i o n  i n  a s s e t s .  I n  1991, 3 5 , 2 9 5  s e i z u r e s  w e r e  
m a d e ,  i n c l .  a Mr. C o f f e e  & p a i r  of  b a b y  s h o e s .  A  N J  p r o s e c u t o r  is 
d r i v i n g  a r o u n d  in a s e i z e d  y e l l o w  C o r v e t t e  & D e n v e r  p o l i c e  s e i z e d  
w e i g h t  l i f t i n g  e q u i p m e n t  f r o m  h e a l t h  c l u b  b u s t  f o r  t h e i r  us e .

A  .1991 G e n e r a l  A c c o u n t i n g  O f f i c e  r e p o r t  n o t e d  c h r o n i c  p r o b l e m s  w /  
U S  D e p t  o f  J u s t i c e  p r o g r a m .  H e a d  o f  O f f i c e  o f  A s s e t  F o r f e i t u r e  
c a l l s  t h e  p r o g r a m  " G o o s e  t h a t  l a y s  t h e  g o l d e n  e g g " .

U S  S C T  i s  s c h e d u l e d  i n  J u l y  t o  d e c i d e  i f  8 t h  A m e n d m e n t  p r o h i b i t i o n  
a g a i n s t  c r u e l  a n d  u n u s u a l  p u n i s h m e n t  s h o u l d  a p p l y  t o  f o r f e i t u r e  
p r o c e e d i n g s .  I ' d  s u g g e s t  t h a t  y o u  h o l d  t h e  b i l l  o v e r  u n t i l  n e x t  
y e a r  t o  s e e  w h a t  t h e  i m p a c t  o f  t h e  s u p r e m e  C o u r t  r u l i n g s  o n  H B  188.

I g a v e  y o u  s o m e  e x a m p l e s  o f  f o r f e i t u r e  a b u s e s  i n  o t h e r  s t a t e s ,  b u t  
A l a s k a  h a s  h a d  p r o b l e m s  a s  w e l l  w i t h  F e d .  f o r f e i t u r e  law. A  f e w  
y e a r s  a g o  a c o u p l e  m o v e d  i n t o  a  m o t h e r - i n - l a w  a p a r t m e n t  a t t a c h e d  t o  
a s i n g l e  f a m i l y  d w e l l i n g  o n  t h e  H i l l s i d e  i n  A N C .  A  d a y  o r  t w o  
a f t e r  t h e y  m o v e d  in, b e f o r e  t h e y  h a d  u n p a c k e d ,  t h e  p o l i c e  r a i d e d  
th*--' h o u s e  & ap t .  T h e  p o l i c e  s e i z e d  t h e  t e n a n t s '  p r o p e r t y  a s  w e l l ,  
i n c l u d i n g  j e w e l r y  a n d  a r t w o r k ,  m u c h  o f  i t  s t i l l  i n  b o x e s .  T h e  
p r o p e r t y  w a s  n e v e r  r e t u r n e d  t o  t h e m  a n d  w a s  s o l d  w i t h o u t  t h e i r  
n o t i c e  a t  a u c t i o n .  T h e  f a m i l y  h a s  s i n c e  l e f t  A l a s k a .

U n d e r  S t a t e  l a w  w e  c u r r e n t l y  h a v e  g r e a t e r  p r o t e c t i o n  a g a i n s t  t h e s e  
t y p e s  o f  a b u s e s  t h a n  u n d e r  F e d .  law, w h i c h  H B  1 8 8  w o u l d  c h a n g e .  
J u d g e s  n o w  h a v e  t h e  d i s c r e t i o n  t o  s e i z e  c o n t r a b a n d ,  i m p o s e  h e f t y  
f i n e s  & t o  s e i z e  c o n v e y a n c e s  a n d  p r o p e r t y  f o l l o w i n g  c r i m i n a l  
c o n v i c t i o n  o r  a  j u d g m e n t  i n  a c i v i l  f o r f e i t u r e  a c t i o n .  E x p a n s i o n  
o f  t h e  l a w  t o  a l l o w  f o r f e i t u r e  u p o n  i n d i c t m e n t  w o u l d  c r e a t e  a n  
a u t o m a t i c  p u n i s h m e n t  o u t s i d e  o f  d u e  p r o c e s s  p r o t e c t i o n s  n o t  o n l y  
f o r  a c r i m i n a l  d e f e n d a n t  b u t  f o r  t h e  u n c h a r g e d  i n n o c e n t  p e r s o n  as 
w e l l .
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A  b r o a d e n i n g  o f  t h e  f o r f e i t u r e  l a w  c o u p l e d  w i t h  t h e  r i g h t  t o  
r e c e i v e  t h e  f o r f e i t u r e  p r o c e e d s  w o u l d  g i v e  l a w  e n f o r c e m e n t  a g e n c i e s  
a  d i r e c t  f i n a n c i a l  s t a k e  i n  t h e  o u t c o m e  a n d  a n  i n c e n t i v e  t o w a r d s  
o v e r z e a l o u s  l a w  e n f o r c e m e n t  a c t i v i t i e s .  A  p r o p e r t y  o w n e r  i n  a 
f o r f e i t u r e  p r o c e e d i n g  h a s  n o  r i g h t  t o  a n  a t t o r n e y ,  a n d  w o u l d  h a v e  
t o  c h o o s e  b e t w e e n  l o s i n g  h i s  p r o p e r t y  o r  e n g a g i n g  i n  a n  e x p e n s i v e  
a n d  l e n g t h y  c o u r t  b a t t l e  a g a i n s t  g o v t .  E v e n  i f  h e  g e t s  h i s  
p r o p e r t y  b a c k ,  h e  m a y  s t i l l  h a v e  t o  p a y  f o r  t o w i n g ,  s t o r a g e  a n d  
r e t r i e v a l  f e e s  as  w e l l  a s  h i s  a t t o r n e y  f e e s  a n d  c o s t s .

W h i l e  f o r f e i t u r e  is a u s e f u l  a n d  p o w e r f u l  t o o l  i n  t h e  w a r  a g a i n s t  
d r u g s ,  i t  s h o u l d  n o t  b e  a c c e s s e d  u n t i l  a p e r s o n  h a s  b e e n  c o n v i c t e d  
o f  a c r i m e  a n d  w h e r e  i t  c a n  b e  p r o v e n  t h a t  t h e  p r o p e r t y  w a s  
a c t u a l l y  u s e d  i n  a c r i m e  o r  r e p r e s e n t s  t h e  p r o f i t s  of c r i m i n a l  
a c t i v i t y .  I f  t h e  c o n c e r n  o f  l a w  e n f o r c e m e n t  is t h a t  t h e  a s s e t  w i l l  
d i s a p p e a r  w h i l e  t h e  c r i m i n a l  a c t i o n  i s  p e n d i n g ,  t h e  p r e f e r r e d  
s o l u t i o n  w o u l d  b e  t o  s e e k  a c o u r t  o r d e r  f r e e z i n g  t h e  a s s e t s  i n  
q u e s t i o n ,  r a t h e r  t h a n  f o r f e i t u r e  a n d  d i s p o s a l  o f  t h e  a s s e t  p r i o r  t o  
c r i m i n a l  c o n v i c t i o n  o r  c i v i l  c o u r t  j u d g m e n t .

T h e  p r o p o s a l  o f  H B  188 t o  a m e n d  t h e  e x i s t i n g  l a w  t o  a l l o w  
f o r f e i t u r e  o f  p r o p e r t y  o f  a p e r s o n  w h o  h a s  n o t  b e e n  c h a r g e d  w i t h  a 
c r i m e ,  o r  w h o  h a s  b e e n  i n d i c t e d  b u t  n o t  y e t  c o n v i c t e d  s i g n i f i c a n t l y  
e n l a r g e s  t h e  p o o l  o f  p e o p l e  w h o s e  p r o p e r t y  is  s u b j e c t  t o  f o r f e i t u r e  
a n d  p u t s  e v e r y  p e r s o n  a t  r i s k  w h o  l e n d s  a  c a r  t o  a n y o n e  ( i n c l u d i n g  
t h e i r  o w n  t e e n a g e r ) ,  g i v e s  a  c o - w o r k e r  a  r i d e ,  o w n s  a j o i n t  b a n k  
a c c o u n t ,  o w n s  r e n t a l  o r  r e m o t e  p r o p e r t y  o r  r e n t s  p r o p e r t y  f r o m  
a n o t h e r  p e r s o n .

T h a n k  y o u  f o r  t h e  o p p o r t u n i t y  t o  s p e a k  o n  t h i s  b i l l .
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Section-by-section description of HB 188 (asset forfeiture for drug offenses)

Section 1 of the bill lists the property subject to forfeiture:

•  permits forfeiture of real property, including buildings

c permits tracing of drug money to allow forfeiture of any property purchased by such funds

•  permits forfeiture of all dangerous instruments used by drug dealers (current law forfeits only 
firearms) and modernizes the law by permitting forfeiture of computer equipment used in drug dealing

® deletes the provisions relating to "innocent owners", which are relocated and dealt with more 
comprehensively in Section 7

Section 2 of the bill lists the procedures used in forfeiture more comprehensively, thus resolving some 
of the procedural ambiguities noted by the Alaska Court of Appeals in Badoino v. State, 785 P.2d 39 
(Alaska App. 1990).

•  although the burden is on the state, the bill provides that a prima fade  case has been proven 
if a defendant who has used the property has been convicted of a drug offense or if a grand jury issues 
an indictment identifying the property as connected to criminal activity

•  requires the costs of the forfeiture proceedings to be paid by the drug dealer

® allows the court to forfeit other assets of the drug dealer if the property to be forfeited is 
commingled with other property, has been removed from the jurisdiction, or has been destroyed

•  gives the state a perfected priority lien on the forfeited property, and thus avoids the pitfalls 
of Fehir v. State, 755 P.2d 1107 (Alaska 1988), which permits unsecured creditors to claim forfeited 
property

Section 3 permits seizure of property that is subject to forfeiture on any grounds permitted by the 
constitution.

Sections 4 and 5 resolve other ambiguities noted in Badoinc v. State, by clarifying that the procedures 
in AS 17.30.116 also apply to defendants in criminal proceedings, by permitting criminal defendants to 
resist forfeiture through standard judicial procedures, and by requiring judges to set out findings of fact 
to support the forfeiture and to facilitate appellate review. The bill also specifies that persons claiming 
property that is subject to forfeiture must present that claim under oath.

Section 6 permits municipal law enforcem jnt agencies to share in the value of forfeited property that they 
helped to obtain.

Section 7 provides that an innocent owner of property that is subject to forfeiture may obtain "remission" 
of that property be proving that the person acquired the property in good faith, did not participate or 
facilitate the crime, and did not know or have reasonable cause to believe that the property v/ould be used 
in a drug offense.

Section 8 provides a definition used in Section 1. Section 9 is the repealer section. Section 10 provides 
an effective date of July 1, 1993.



Revision Date: February 16,1993___________

STATE OF ALASKA
1993 LEGISLATIVE SESSION

Title: "An Act relating to forfeiture of certain property..

Rules Committee/Reg, of GovernorSponsor: _

Requestor: Governor's Office/OMB

FISCAL NOTE No. 4
Bill Version: hr i s r

(H) Publish Date: 3 / 1 / 9 3

Department Affected: Department of Law

BHU: Prosecution ____________  ________

Component: All_

COMPONENT SERIAL NO. 0035 through OOF•

EXPENDITURES/REVENUES:

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0- -0-

FULL-TIME -0- -0- -0- -0- -0- -0-

PART-TIME

TEMPORARY

Estimate of current year (FY93) impact: -0- 

ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis. ^

----------
Preparod by: Richard I. Peaues, Director 
Division:: AdministrativOvSeiyicesDivisioh T) / ,- f i 0 /

 P . ' X I

Phone: 465-3672
Date: February 16,1993

Approved by Commissioner: Charles E. Cole, Attorney General 
Agency: Department of Law Date: February 16,1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR’S LEGISLATIVE OFFICE
For further distribution information call the Governor’s Legislative Office

Rev 11/9L Page _ 1  of __2_



FISCAL NOTE

STATE OF ALASKA BILL NO. I
1993 LEGISLATIVE SESSION
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M

T h i s  b i l l  a m e n d s  t h e  s t a t e  d r u g  a s s e t  f o r f e i t u r e  l a w s  (AS 17.30) in 
o r d e r  t o  r e s o l v e  p r o c e d u r a l  a m b i g u i t i e s  i n  t h e  e x i s t i n g  law, as n o t e d  i n  B a d o i n o  
v. S t a t e . B e c a u s e  o f  t h o s e  a m b i g u i t i e s  t h e  s t a t e  h a s  h a d  t o  r e l y  o n  f e d e r a l  
p r o s e c u t o r s  f o r  m o s t  d r u g  f o r f e i t u r e  a c t i o n s  i n  A l a s k a ,  t h u s  r e d u c i n g  t h e  
p r o c e e d s  t h a t  w o u l d  o t h e r w i s e  f l o w  t o  t h e  s t a t e  as t h e  r e s u l t  o f  t h e  s e i z u r e  a n d  
s a l e  o f  a s s e t s  u s e d  i n  n a r c o t i c s  t r a f f i c k i n g .

T h i s  b i l l  w o u l d  a l s o  p e r m i t  t h e  f o r f e i t u r e  o f  r e a l  p r o p e r t y ,  i n c l u d i n g  
b u i l d i n g s ;  p e r m i t  t h e  t r a c i n g  o f  d r u g  m o n e y  t o  a l l o w  f o r f e i t u r e  o f  a n y  p r o p e r t y  
p u r c h a s e d  w i t h  t h a t  m o n e y ;  p e r m i t  t h e  f o r f e i t u r e  o f  a l l  d a n g e r o u s  i n s t r u m e n t s  
u s e d  b y  a d r u g  d e a l e r ,  w h i l e  e x i s t i n g  l a w  r e q u i r e s  f o r f e i t u r e  o n l y  of  f i r e a r m s ;  
p e r m i t  t h e  s h a r i n g  o f  f o r f e i t e d  a s s e t s  b e t w e e n  m u n i c i p a l  p o l i c e  d e p a r t m e n t s  and 
the s t a t e ;  r e q u i r e  t h e  s t a t e ' s  c o s t s  f o r  f o r f e i t u r e  p r o c e e d i n g s  t o  b e  p a i d  by 
the d r u g  d e a l e r ;  a l l o w  t h e  c o u r t  t o  f o r f e i t  o t h e r  a s s e t s  o f  t h e  d r u g  d e a l e r  if 
the p r o p e r t y  t o  b e  f o r f e i t e d  is c o m m i n g l e d  w i t h  o t h e r  p r o p e r t y ,  h a s  b e e n  r e m o v e d  
f r o m  t h e  c o u r t ' s  j u r i s d i c t i o n  o r  has b e e n  d e s t r o y e d  b y  t h e  d r u g  d e a l e r ;  a n d  gi v e  
the s t a t e  a p e r f e c t e d  p r i o r i t y  l i e n  o n  t h e  f o r f e i t e d  p r o p e r t y  a h e a d  of u n s e c u r e d  
c r e d i t o r s .

A l l  o f  t h e s e  c h a n g e s  a r e  d e s i g n e d  t o  i m p r o v e  t h e  s t a t e ' s  f o r f eiture 
a nd d i s p o s a l  o f  d r u g  t r a f f i c k i n g  a s s e t s ,  a n d  t h e y  a r e  e x p e c t e d  t o  h a v e  
p o s i t i v e  f i s c a l  i m p a c t  f o r  t h e  st a t e .
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Title: "An Act relatina_to forfeiture.

of certain properly.,
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BRU:

Component:

Public Safety
Alaska State Troopers

Criminal Investigation Bureau

Sponsor: Rules

Requestor: Governor ___________________________COMPONENT SERIAL NO.
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830

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-
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SOURCE:

FIINDINfir (Thnnsnnrls n f Dnl
1002 Federal Receipts
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1003 GF Match

1004 GF

1005 GF/Proqram Receipts

1006 GF/MHTIA

Other

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year (FV 93) impact: $

ANALYSIS: (Attach a separate page if necessary.) This zero fiscal note is based on the assumption that the Department 
of Admin, will make forfeiture reports available to the Dept, of Public Safety Commissioner to determine recommenda­
tions for the transfer of up to 90% of the net value of forfeited property to one or more agencies or political 
subdivisions of the State as set out in Sec. 17.30.122(4).

Prepared By: 

Division:
C.E..Swackhamm£r.,

O ffice nf the Cnmm issinr

Approved by Commissioner: 

Agency:

Phone:

Date:

465-4322.
2/12/93

Date: 2'12/93
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FISCAL NOTE
BILL NO: ..HB.-l.8a
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Title:  "An a rt relating tn forfeiture nf------------------------ BRU: . .Alaska.Stat e TmnnfiLS----
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OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL
SUPPLIES
EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS
MISCELLANEOUS
TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL -0- -0- -0- -0- -0- -0-

REVENUE FUND 
SOURCE:

-0- -0- -0- -0- -0- -0-

FUNDING: (Thousands of Dollais)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Proqram Receipts

1006 GF/MHTIA
Other

TOTAL -0- -0- -0- -0- -0- -0-

POSITIONS:

FULL-TIME 0 0 0 0 0 0

PART-TIME 0 0 0 0 0 0

TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY 93) impact: $ 

ANALYSIS: (Attach a separate page if necessary. 

No fiscal impact is anticipated.

Prepared By: 

Division:

Francis C. Allan
Alaska State Troopers

Approved by Commissioner: 

Agency:

/

Phone:

Date: 3/17/93

-Date: 3 /7 5 /9 3

jrtnn. Dept, nf Puhlic Safety..
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HOUSE JOURNAL

March 1, 1993

HB 188
"An Act relating to forfeiture of certain property; and providing 
for an effective date."

was read the first time and referred to the Judiciary and Finance 
Committees.

The following fiscal notes apply to HB 188:

Zero fiscal notes (2), Dept, of Administration, 3/1/93 
Zero fiscal note, Dept, of Public Safely, 3/1/93 
Zero fiscal note, Dept, of Law, 3/1/93

"Dear Speaker Barnes:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, 1 am 
transmitting a bill amending the state's asset forfeiture laws to make 
them more effective. Many of these changes arc found in the Model 
Asset Seizure and Forfeiture Act (1991), prepared by the American 
Prosecutor’s Research Institute. This bill

-- permits forfeiture of real property, including buildings;

-  permits tracing of drug money to allow forfeiture of any 
property purchased with that money;

— permits forfeiture of all dangerous instruments used by a drug 
dealer, while existing law requires forfeiture only of firearms;

-- permits the sharing of forfeited assets between municipal police 
departments and the state;

— requires the costs of the forfeiture proceedings to be paid by the 
drug dealer;

-- allows the court to forfeit other assets of the drug dealer if the 
property to be forfeited is commingled with other property, has been 
removed from the jurisdiction, or has been destroyed by the drug 
dealer;

-  gives the state a perfected priority lien on the forfeited 
property, and thus avoids the pitfalls of Fehir v. Slate, 739 P.2d 785
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H B 188
(Alaska App. 1987), which permits unsecured creditors to claim 

r  forfeited property; and

resolves some of the procedural ambiguities in existing 
forfeiture law noted in Badoino v. State, 785 P.2d 39 (Alaska App. 
1990).

This bill is one of four that 1 am introducing this session to create 
lough new laws to combat drugs and violent crime. If  enacted, these 
bills w ill give the state the tools it needs to prosecute serious criminals 
fairly and effectively.

I urge your favorable action on this bill.

Sincerely,Is/
Walter J. Hickel 
Governor"

HB L89
HOUSE B IL L  NO. 189 by the House Rules Committee by reque^of 
the Governor, entitled:

"An Act fdating to the charging, prosecuting, and'scntcncing of 
certain mirnHs concerning offenses of murdcrjn the first degree, 
attempted muraer in the first degree, murdcj/fn the second degree, 
and certain otheXoffcnscs; and providing'Tor an effective date."

was read the first time and referred lotffc Health, Education & Social 
Services, Judiciary and Finance Cqfrimittees.

The following fiscal notes app^Tto HB 189:

Zero fiscal notes (2), Dotfi. of Administration, 3/1/93 
Zero fiscal note, DepKof Corrections^/1/93 
Zero fiscal note, Q<?pt. of Health & Social Services, 3/1/93 
Zero fiscal notc/Dept. of Law, 3/1/93 
Zero fiscal npfc, Dept, of Public Safety, 3/h(93

The Goyernor’s transmittal letter, dated March l\1993, appears below:
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BILL NO: HB 188 DATE: March 24, 1993

TITLE: "An Act relating to
forfeiture of certain 
property. .

CONTACT: C.E. Swackhammer
Deputy Commissioner 
465-4322

HB 188 will provide law enforcement with a more effective means of utilizing asset 
forfeiture as a tool to combatting drugs and violent crimes by taking weapons away from 
criminals and illegally gained assets from drug dealers.

This bill will:

permit forfeiture of real property including buildings;

permit tracing of drug money to allow forfeiture of any property purchase with that 
money;

permit forfeiture of all dangerous instruments used by a drug dealer;

permit the sharing of forfeited assets between municipal police departments and the 
state;

require the cost of all forfeiture proceedings to be paid by the drug dealer;

allow the court to forfeit other assets of the drug dealer if the property to be 
forfeited is co-mingled with other property, or has been removed from the 
jurisdiction;

give the state a perfected priority lean on the forfeited property and thus avoids the 
pitfalls of unsecured creditors claiming forfeited property;

resolve current procedural ambiguities in existing forfeiture law;

This legislation will provide Alaskan law enforcement agencies with the same mechanism 
presently utilized by the Federal government to seize from drug dealers assets used in the 
commission of crimes relating to controlled substances.

.^Klchdxd L. Burton 
Commissioner


