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The JUDICIARY Committee considered: 

HOUSE BELL NO. 181

HB 181

APPEALS IN CRIMINAL CASES

"An Act relating to the state’s right to appeal in criminal cases; relating to sentence appeals; amending Rule 202 
of die Alaska Rules of Appellate Procedure; and providing for an effective date."
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Rep. Brian Porter, Chairman

House Judiciary Committee
Date: M a r c h  8, 1993 

Place: C a p i t o l  R o o m  120

Subject of Meeting: HB  62 E m p l o y e e’s Use of Lav ful 

P r oducts; HB 147 E m p l o y e r ' s  L i a b i l i t y  for R e f e r e n c e  
Info; HB 181 State's R i g h t  to A ppeal/Cr-im-inal
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^ l a s k a  ^ U e g t s l a t u r e

House of ̂ Representatives
House Judiciary Com m ittee

State Capitol, Room 120 
Juneau , Alaska 99801-1182 

(907)465-4990

S P O N S O R  S T A T E M E N T

H B  181, A n  A c t  r e l a t i n g  t o  t h e  S t a t e ' s  R i g h t  
t o  A p p e a l  in a C r i m i n a l  C a s e

H B  181 w o u l d  e x p a n d  t h e  c i r c u m s t a n c e s  u n d e r  w h i c h  t h e  S t a t e  c o u l d  
a p p e a l  f r o m  a n  a d v e r s e  d e c i s i o n  in a c r i m i n a l  case. S t a t e  law 
w o u l d  b e  a m e n d e d  t o  a l l o w  s t a t e  p r o s e c u t o r s  t h e  s a m e  r i g h t s  t o  
a p p e a l  t h a t  f e d e r a l  p r o s e c u t o r s  n o w  h a v e .

O u r  c r i m i n a l  j u s t i c e  s y s t e m  is n o t  p e r f e c t .  L i k e  a l l  h u m a n  beings, 
j u d g e s  s o m e t i m e s  m a k e  m i s t a k e s .  I f  a n  e r r o n e o u s  d e c i s i o n  is m a d e  
i n  f a v o r  o f  t h e  s t a t e ,  t h e  d e f e n d a n t  m a y  a p p e a l  a n d  s e e k  r e v e r s a l  
o f  t h a t  d e c i s i o n .  T h a t  is e n t i r e l y  a p p r o p r i a t e ;  b a s i c  j u s t i c e  
r e q u i r e s  n o  less. B u t  if a j u d g e  m a k e s  a m i s t a k e  in  f a v o r  of a 
d e f e n d a n t ,  u n d e r  p r e s e n t  l a w  t h e  s t a t e  m a y  n o t  b e  a b l e  t o  o b t a i n  
a p p e l l a t e  r e v i e w  o f  t h e  e r r o n e o u s  d e c i s i o n .  T h e  s t a t e  c o u l d  file 
a " p e t i t i o n  f o r  r e v i e w "  w i t h  t h e  C o u r t  o f  A p p e a l s  u n d e r  A p p e l l a t e  
R u l e  402, b u t  c e r t a i n  c o n d i t i o n s  m u s t  b e  met, a n d  t h e  a p p e l l a t e  
c o u r t  m a y  d e n y  d i s c r e t i o n a r y  review.

U n d e r  t h e  F i f t h  A m e n d m e n t  t o  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  and  
A r t i c l e  I, S e c t i o n  9 of  t h e  C o n s t i t u t i o n  o f  t h e  S t a t e  o f  Alaska,  
a  d e f e n d a n t  m a y  n o t  "be p u t  in j e o p a r d y  t w i c e  for t h e  same 
o f f e n s e " .  N o t h i n g  i n  H B  181 a f f e c t s  t h a t  c o n s t i t u t i o n a l  g u a r a n t e e .  
B u t  n e i t h e r  t h e  s t a t e  n o r  t h e  f e d e r a l  c o n s t i t u t i o n  r e q u i r e s  t h a t  
e r r o n e o u s  l e g a l  d e c i s i o n s  s t a n d  u n c o r r e c t e d .  H B  181 c h a n g e s  
p r e s e n t  s t a t e  l a w  t o  a l l o w  t h e  s t a t e  t o  a p p e a l  in c i r c u m s t a n c e s  
w h e r e  a n  e r r o r  h a s  b e e n  m ade, s o  l o n g  a s  t h e  a p p e a l  w o u l d  not  
v i o l a t e  t h e  c o n s t i t u t i o n a l  p r o h i b i t i o n s  a g a i n s t  d o u b l e  j e o p a r d y .

R e p r e s e n t a t i v e  B r i a n  P o r t e r  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e



STATE OF ALASKA
1993 LEGISLATIVE SESSION

FISCAL NOTE
BILL NO. HB 181

Revision Date: March 5,1993

Title: 'An Act relating to the slate's right to appeal

Department Affected: Department of Law 

BRU: Prosecution________________________

in criminal cases.,

Sponsor: House Judiciary Committee

Requestor: House Judiciary Committee

EXPENDITURES/REVENUES:

Component AH_

COMPONENT SERIAL NO. 0085 through 0090

OPERATING FY 94 FY 95 FY 96 FY 97 FY 98 FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS, CLAIMS

MISCELLANEOUS

TOTAL OPERATING -0- -0- -0- -0- -0- -0-

CAPITAL

REVENUE 
FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL -0- -0- -0- -0- -0- -0- I

FULL-TIME -0- -0- -0- •0- -0- -0-

PART-TIME

TEMPORARY

Estimate of current year (FY93) impact -0-

ANALYSIS: (Attach a separate page if necessary.) 

Please see the attached analysis.
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I

the attached analysis.

Prepared by: Richard I. Peques, Director

yl <~v.

Phone: 465-3672
Division: Administrati

Approved by Commissioner: 
Agency: Department of Law

3
lissioner: Charles E. Cole, Attorney General_________________

Date: March 5,1993

Date: March 5,1993

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor’s Legislative Office
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*memcgu£s>!Bis:

STATE OF ALASKA BILL NO. HB 181
1993 LEGISLATIVE SESSION

ANALYSIS (Continued):

T h i s  b i l l  a m e n d s  A S  22.07, A S  2 2 . 1 0 ,  A S  22.15, a n d  r e p e a l s  R u l e  
202(c), A l a s k a  R u l e s  of A p p e l l a t e  P r o c e d u r e ,  t o  p r o v i d e  t h a t  t h e  s t a t e ' s  r i g h t  
a p p e a l  in c r i m i n a l  c a s e s  is l i m i t e d  b y  t h e  p r o h i b i t i o n  a g a i n s t  d o u b l e  j e o p a r d y  
c o n t a i n e d  i n  t h e  U n i t e d  S t a t e s  C o n s t i t u t i o n  a n d  t h e  A l a s k a  C o n s t i t u t i o n .  
E x i s t i n g  l a w  l i m i t s  t h i s  r i g h t  e x c e p t  t o  t e s t  t h e  s u f f i c i e n c y  o f  t h e  i n d i c t m e n t  
or i n f o r m a t i o n  o r  to  a p p e a l  a s e n t e n c e  on t h e  g r o u n d  it is t o o  l e n i e n t .  T h e  
e f f e c t  of g r a n t i n g  b r o a d e n e d  a p p e a l s  r i g h t s  t o  t h e  s t a t e  w i l l  b e  t o  p e r m i t  it 
to t e s t  e v i d e n t i a r y  r u l i n g s  t h a t  a r e  a d v e r s e  t o  t h e  s t a t e ' s  c a s e  a t  t h e  o u t s e t .  
C u r r e n t l y ,  t h e  s t a t e ' s  o n l y  o p p o r t u n i t y  to t e s t  e v i d e n t i a r y  r u l i n g s  is w h e n  a 
d e f e n d a n t  a p p e a l s  a r u l i n g  a d v e r s e  t o  t h e  d e f e n s e  and t h e  s t a t e  g e t s  to  r e s p o n d .

A l t h o u g h  t h e r e  w i l l  b e  s o m e  i n c r e m e n t a l  c o s t  w h e n  t h e  s t a t e  e l e c t s  to  
a f f i r m a t i v e l y  b r i n g  an  e v i d e n t i a r y  a p p e a l ,  it w i l l  c e r t a i n l y  b e  m o r e  e f f i c i e n t  
th a n  t h e  c u r r e n t  s y s t e m  w h e r e  w e  m u s t  w a i t  f o r  a d e f e n s e  a p p e a l  b e f o r e  e v i d e n c e  
i s s u e s  are f i n a l l y  r e s o l v e d .

Hwwwmni
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FISCAL NOTE
STATE OF ALASKA 
1993 LEGISLATIVE SESSION

Revision D ate:_____________________________________
Title: "An Act relating to the state's right to appeal in

criminal cases . . .  "_______________________________
Sponsor: House judiciary Committee___________
Requestor: House_judiciary_____________________

.Dept. Affected:________ Administration__________
BRU:_________ _______ Office of Public Advocacy
.Component: _______ Office of Public Advocacy

COMPONENT SERIAL NO. 43

Expenditures/Revenues: (Thousands of Dollars)
OPERATING

PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPLIES
EQUIPMENT_________
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEOUS
TOTAL OPERATING

CAPITAL

REJ> ‘;NUE FUND SOURCE: | 0

FUNDING:
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1006GF/MHT1A_________

TOTAL

POSITIONS

PART-TIME
TEMPORARY

Estimate of current year (FY93) impact: $. none

ANALYSIS: (attach a separate page if necessary.)

Prepared By: Brant MfeGt^e. Public Advocate______
Division: _______ Office ofoKiblic Advocacy__________

Approved by Commissioner: Nancy Bear Uscra ^
Agency: _______ Department of Administration

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribution information call the Governor's Legislative Office 

nl 3 /2  Page 1 of___1

274-1684



IlSCAL NOTE
STATE OF ALASKA BILL N O  HB 181
1993 LEGISLATIVE SESSION

Revision Dale:  _________________________________________ Dept. Affected:Administration_______________
Title: "An Act relating to the State's right to appeal in_______ BRU: Public Defender Agency_______

criminal cases "______________________________________ .Component: Public Defender Agency_______
Sponsor: House ludiciarv______________________________ __________________________________________
Requestor: House_ludiciarv______________________________ COMPONENT SERIAL NO. 1631_________

Expenditures/Revenues: (Thousands of Dollars)
OPERATING FY94 FY95 FY.96.. FY97 FY 93 FY99

PERSONAL SERVICES 0 0 0 0 0 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISOH J  .ANEOUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0

CAPITAL ! 0 1 o 0 0 I 0 0 1

REVENUE FUND SOURCE: | 0 1 o 1 0 0 1 0 0

FUNDING:
1002 Federal Receipts 0 0 0 0 0 0
1003 GF Match 0 0 0 0 0 0
1001 GF 0 0 0 0 0 0
1005 GF/Program  Receipts 0 0 0 0 0 0
1006GF/MHTLA 0 0 0 0 0 0
Other 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0

POSITIONS
FULL-TIME 0 0 0 0 0 U
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

Estimate of current year (FY93) im pact $ None

Prepared By: 
Division:

lohn Salemi. Public Defender Phone: 279-7541
Public Defender Agency Date:

Approved by Commissioner 
Agency:

Nancy Bear Usera 
Department of Administration

nl 3/4/93

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE 
For further distribu tion  information call the Governor's Legislative Office

Page 1 of 1



DIVISION OF LEGAL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 o r 465-2450 
/«>iX  (907) 465-2029 
M a il Stop 3101

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M March 3, 1993

SUBJECT: Sectional Summary of HB 181. (Work Order No 8-LS0714\A)

TO Representative Brian Porter 
Attn: Gayle Horetski

FROM: Jerry L u c k h a u p t^ ^ ^ -  
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill - the bill itself is the best statement of its 
contents.

Section 1 of the bill provides a finding.

Section 2 of the bill amends AS 22.07.020(b) to give the court of appeals the 
authority to hear appeals of sentences from the district court as well as the superior 
court. This amendment is merely a cleanup amendment as AS 22.07.020(c) gives the 
court of appeals the right to hear appeals of district court sentences and the 
amendment only tries to group the sentence appeal authority together.

Section 3 of the bill amends AS 22.07.020(c) to conform to the change made in 
section 2 of the bill.

Section 4 of the bill amends AS 22.07.020(d) to provide the state with the right to 
appeal to the court of appeals in criminal cases and as long as the appeal does not 
violate double jeopardy principles.

Section 5 of the bill amends AS 22.10.020(e) to provide the state with the right to 
appeal a criminal case from the district court to the superior court as long as the 
appeal does not offend double jeopardy principles.

Section 6 of the bill amends AS 22.10.020(f) to clarify the existing right of the state 
to appeal a sentence to the superior court that the state believes is too lenient.



Representative Brian Porter 
March 3, 1993 
Page 2

Section 7 of the bill amends AS 22.15.240(b) to give the state the right to appeal in 
a criminal case from the district court to the superior court as long as the appeal 
does not offend double jeopardy principles.

Section 8 of the bill repeals Alaska Rule of Appellate Procedure 202(c) which 
restricts the state’s right to appeal in criminal cases.

Section 9 of the bill provides an immediate effective date.

GPL: pi 
93-149.plm
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WALTER J. HICKEL, GOVERNOR

REPLV TO:

□  CRIMINAL DIVISION CENTRAL OFFICE 
P.O. BOX KC
JUNEAU, ALASKA 99811-0310 
PHONE: (907) 465-3428

&  OFFICE OF SPECIAL PROSECUTIONS 
AND APPEALS 

1031 WEST 4TH AVENUE, SUITF 318 
ANCHORAGE, ALASKA 99501-5993 
PHONE: (907) 279-7424

M a r c h  5/ 1993

R e p r e s e n t a t i v e  B r i a n  P o r t e r  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e  
H o u s e  o f  R e p r e s e n t a t i v e s  
S t a t e  C a p i t o l  
J u n e a u ,  A K  9 9 9 0 1 - 1 1 8 2

R e f :  H o u s e  B i l l  Mo. 181

D e a r  R e p r e s e n t a t i v e  P o r ter:

T h i s  l e t t e r  is in r e s p o n s e  to  G a y l e  H o r e t s k i ' s  r e q u e s t  

f o r  i n f o r m a t i o n  r e g a r d i n g  h o w  H o u s e  B i l l  No. 1C1, w h i c h  b r o a d e n s  

th e  s t a t e ' s  r i g h t  t o  a p p eal, w o u l d  a f f e c t  t h e  C r i m i n a l  D i v i s i o n  of 

t h e  D e p a r t m e n t  of  Law. T h e  b i l l  w o u l d  e l i m i n a t e  t h e  n e e d  t o  f i l e  

p e t i t i o n s  f o r  d i s c r e t i o n a r y  r e v i e w  of a d v e r s e  d i s p o s i t i v e  r u l i n g s  

b y  t r i a l  c o u r t s ,  t h e r e b y  r e d u c i n g  t h e  w o r k l o a d  of  the a p p e l l a t e  

o f f i c e  o f  t h e  D e p a r t m e n t  of L a w ' s  C r i m i n a l  D i v i s i o n .

T h e  O f f i c e  of S p e c i a l  P r o s e c u t i o n s  a n d  A p p e a l s  (OSPA) 

r e p r e s e n t s  t h e  S t a t e  of  A l a s k a  i n  all f e l o n y  m e r i t  a p p e a l s ,  i n  all 

c r i m i n a l  c a s e s  in the A l a s k a  s u p r e m e  court, a n d  i n  all f e d e r a l  

a c t i o n s  c h a l l e n g i n g  s t a t e  c o n v i c t i o n s .  U n d e r  e x i s t i n g  law, t h e  

s t a t e ' s  r i g h t  t o  a p p e a l  in m o s t  c a s e s  is l i m i t e d  b y  the c o u r t  of 

a p p e a l s '  d i s c r e t i o n .  O S P A  m u s t  f i l e  p e t i t i o n s  f o r  review, s e e k i n g  

d i s c r e t i o n a r y  a p p e l l a t e  r e v i e w  o f  a d v e r s e  d i s p o s i t i v e  r u l i n g s  b y  

t h e  t r i a l  c o u r t .  F o r  e x a m p l e ,  t h e  s t a t e  c a n n o t  c u r r e n t l y  a p p e a l  a 

t r i a l  c o u r t ' s  d i s m i s s a l  of c h a r g e s  b a s e d  u p o n  a n  a l l e g e d  v i o l a t i o n  

o f  t h e  d e f e n d a n t ' s  r i g h t  to a s p e e d y  tr i a l ;  it m u s t  f i l e  a p e t i t i o n  

f o r  r e v i e w .  T h o u g h  i n  p r a c t i c e  t h e  c o u r t  of  a p p e a l s  n e a r l y  a l w a y s  

d e c i d e s  t o  g r a n t  t h e  s t a t e ' s  p e t i t i o n s  in t h e s e  cases, O S P A  m u s t  

n e v e r t h e l e s s  d e v o t e  a s i g n i f i c a n t  a m o u n t  of t i m e  to  d r a f t  the 

p e t i t i o n .
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U n d e r  e x i p t i n g  law, t h e  s t a t e  h a s  t h i r t y  d a y s  f r o m  t h e  

c e r t i f i c a t i o n  o f  che r e c o r d  o r  t h e  f i l i n g  o f  t h e  a p p e l l a n t ' s  b r i e f  

t o  f i l e  i t s  b r i e f ,  b u t  o n l y  t e n  d a y s  f r o m  the a d v e r s e  r u l i n g  to 

f i l e  a p e t i t i o n  f o r  r e v i e w .  T h i s  t e n - d a y  t i m e  f r a m e  f o r  f i l i n g  a 

p e t i t i o n  f o r  r e v i e w  p u t s  a s t r a i n  o n  OSPA. B e c a u s e  t h e  a p p e l l a t e  

a t t o r n e y  is n e w  t o  t h e  case, h e  m u s t  r e v i e w  t h e  t r i a l  c o u r t  

p l e a d i n g s  a n d  l i s t e n  to  c a s s e t t e  t a p e s  of  a l l  r e l e v a n t  h e a r i n g s .  

T h e  a t t o r n e y  m u s t  t h e n  r e s e a r c h  t h e  l a w  b e c a u s e  t h e  p e t i t i o n  m u s t  

c o n t a i n  a  " [ d ] i s c u s s i o n  of  t h e  r e a s o n s  w h y  t h e  d e c i s i o n  b e l o w  is 

a l l e g e d  t o  b e  e r r o n e o u s . "  A p p e l l a t e  R u l e  403 (b) (1) [d] . T h i s  is 

o f t e n  a s  t i m e  c o n s u m i n g  as f i l i n g  a b r i e f  o n  d i r e c t  a p p e a l ,  a n d  

u s u a l l y  t a k e s  s e v e r a l  days. If t h e  p e t i t i o n  is g r a n t e d ,  t h e  c a s e  

p r o c e e d s  a s  if an  a p p e a l  h a d  b e e n  filed: the p a r t i e s  d e s i g n a t e  a 

r e c o r d ,  t h e  c l e r k  p r e p a r e s  the r e c ord, a n d  the p a r t i e s  f i l e  b r i e f s .

U n d e r  H o u s e  B i l l  No. 181, t h e  s t a t e  w o u l d  b e  p e r m i t t e d  t o  

a p p e a l  a d v e r s e  d e c i s i o n s  as a m a t t e r  o f  right. A  s t a t e  a t t o r n e y  

c o u l d  i n i t i a t e  a n  a p p e a l  b y  f i l i n g  a n o t i c e  of a p p e a l ,  a s t a t e m e n t  

of p o i n t s  o n  a p p e a l ,  a n d  a d e s i g n a t i o n  o f  r e c o r d .  P r e p a r a t i o n  o f  

t h e s e  d o c u m e n t s  o r d i n a r i l y  w o u l d  o c c u p y  at m o s t  a f e w  h o u r s .  O n c e  

t h e  r e c o r d  is c e r t i f i e d ,  the s t a t e  w o u l d  h a v e  t h i r t y  d a y s  t o  f i l e  

a b r i e f .

A t  t h e  c u r r e n t  time, O S P A  h a s  s e v e n  a p p e l l a t e  a t t o r n e y s ,  

t w o  t r i a l  a t t o r n e y s  a n d  a s u p e r v i s i n g  a t t o r n e y .  T h i r t y - s e v e n  

b r i e f s  a n d  o t h e r  r e s p o n s i v e  p l e a d i n g s  a r e  d u e  w i t h i n  t h e  n e x t  

t h i r t y  d ays. T w o  o f  t h e  c a s e s  i n  t h e  o f f i c e  ( i n v o l v i n g  t h r e e  

d e f e n d a n t s )  h a v e  e x t r e m e l y  l o n g  t r i als, r e q u i r i n g  t h e  a s s i g n e d  

a t t o r n e y s  t o  r e a d  b e t w e e n  3000 a n d  54 0 0  p a g e s  of  t r a n s c r i p t s  a n d  

s e v e r a l  h u n d r e d  p a g e s  o f  p l e a d i n g s  f i l e d  i n  t h e  t r i a l  c o u r t .  In 

a d d i t i o n ,  t h e r e  a r e  f i v e  a r g u m e n t s  s c h e d u l e d  b e f o r e  the s t a t e  a n d  

f e d e r a l  c o u r t s  in the n e x t  f i v e  w e e k s .  It w o u l d  b e  d i f f i c u l t  t o d a y  

f o r  a n  a p p e l l a t e  a t t o r n e y  t o  d r o p  e v e r y t h i n g  a n d  d e v o t e  t h e  

n e c e s s a r y  t i m e  t o  f i l i n g  a p e t i t i o n  f o r  review. A n  a p p e l l a t e  

a t t o r n e y  c a n  m o r e  e a s i l y  j u g g l e  a n  a p p e a l  i n t o  h i s  c a s e l o a d  t h a n  b e  

c a n  a p e t i t i o n  f o r  r e v i e w .
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I s t r o n g l y  u r g e  y o u  t o  s u p p o r t  t h e  p a s s a g e  of t h e  b i l l  

f o r  it w i l l  g r e a t l y  a s s i s t  O S P A  in p r o v i d i n g  e f f e c t i v e  r e p r e s e n t a­

t i o n  i n  a l l  a p p e l l a t e  p r o c e e d i n g s .

Y o u r s  truly,

C H A R L E S  E. C O L E  
A T T O R N E Y  GENERAL.

By:

A s s i s t a n t  A t t o r n e y  G e n e r a l
t h i a H o r a


