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CS FOR HOUSE BILL NO. 152(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASK/.

EIGHTEENTH LEGISLATURE - FIRST SESSION 

BY TH E H O U SE JUDICIARY COM M ITTEE

Offered:
Referred:

Sponsor(s): HOUSE JUDICIARY COM M ITTEE

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to magistrate jurisdiction."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 22.15.120 is amended to read:

Sec. 22.15.120. LIMITATIONS ON PROCEEDINGS WHICH MAGISTRATE 

MAY HEAR. A magistrate shall preside only in cases and proceedings under 

AS 22.15.040, 22.15.100, and 22.15.110, and as follows:

(1) for the recovery of money or damages only when the amount 

claimed, exclusive of costs, interest, and attorney fees, does not exceed $5,000;

(2) for the recovery of specific personal property when the value of the 

property claimed and the damages for the detention do not exceed $5,000;

(3) for the recovery of a penalty or forfeiture, whether given by statute 

or arising out of contract, not exceeding $5,000;

(4) to give judgment without action upon the confession of the 

defendant for any of the cases specified in this section, except for a penalty or
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forfeiture imposed by statute;

(5) to give judgment of conviction upon a plea of guilty or no contest  

by the defendant in a criminal proceeding within the jurisdiction of the district court;

(6) to hear, try, and enter judgments in all cases involving 

misdemeanors that are not m inor offenses, if the defendant consents in writing that 

the magistrate may try the case;

(7) to hear, try, and enter judgments in all cases involving m inor  

o ffenses [INFRACTIONS UNDER AS 28, VIOLATIONS UNDER AS 05.25 AND 

AS 11,] and violations of ordinances of political subdivisions;

(8) for the extradition of fugitives as authorized under AS 12.70i

(9) to provide post-conviction  re lief un d er the A laska Rule." o f  

C rim inal P roced ure for anv o f  the cases sp ecified  in (5), (6). or  (7) o f  this section  

if  the con v iction  occurred in the district co u rt.

* Sec. 2. AS 22.15.120 is amended by adding a new subsection to read:

(b) In this section, "minor offense" means

(1) an offense classified by statute as an infraction or a violation;

(2) an offense for which a bail forfeiture amount has been authorized 

by statute and established by supreme court order; or

(3) a statutory offense for which a conviction cannot result in 

incarceration, a fine greater than $300, or the loss of a valuable license.
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A lask a  (Court J$gstem
j» t n t r  o f A la s k a  

OFFICE OF ADMINISTRATIVE DIRECTOR

CHARLES S. CHRISTENSEN III
Stall Counsel

303 K Street 
Anchorage, AK 99501 
(907) 264-8228

M a r c h  4, 1993

T h e  H o n o r a b l e  B r i a n  P o r t e r  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e  
P.O. B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  P o r t e r :

T h a n k  y o u  f o r  s c h e d u l i n g  H o u s e  B i l l  15(1, r e l a t i n g  t o  m a g i s t r a t e  
j u r i s d i c t i o n .  A s  y o u  w i l l  r e c a l l ,  t h i s  b i l l  w a s  i n t r o d u c e d  b y  t h e  
J u d i c i a r y  C o m m i t t e e  a t  t h e  r e q u e s t  of t h e  s u p r e m e  c o u r t .

M a g i s t r a t e s  p r e s i d e  o v e r  c e r t a i n  d i s t r i c t  c o u r t  m a t t e r s  in a r e a s  
o f  t h e  s t a t e  w h e r e  t h e  s e r v i c e s  o f  a f u l l - t i m e  d i s t r i c t  c o u r t  j u d g e  
a r e  n o t  r e q u i r e d .  M a g i s t r a t e s  a r e  t h e  h i g h e s t  r a n k i n g  j u d i c i a l  
o f f i c e r  in a p p r o x i m a t e l y  40 d i s t r i c t  c o u r t  l o c a t i o n s .  M a g i s t r a t e s  
a l s o  s e r v e  in m e t r o p o l i t a n  a r e a s  t o  h a n d l e  r o u t i n e  m a t t e r s  a n d  t o  
e a s e  t h e  w o r k l o a d  o f  t h e  d i s t r i c t  court. U n l i k e  o t h e r  t y p e s  of 
j u d i c i a l  o f f i c e r s ,  m a g i s t r a t e s  a r e  n o t  a p p o i n t e d  b y  t h e  g o v e r n o r ;  
i n s t e a d ,  t h e y  s e r v e  a t  t h e  p l e a s u r e  of  t h e  p r e s i d i n g  j u d g e  of t h e i r  
j u d i c i a l  d i s t r i c t .

C S H B  15&. (STA) p r o p o s e s  t w o  c h a n g e s  t o  A S  2 2 . 1 5 . 1 2 0 ,  t h e  s t a t u t e  
w h i c h  s e t s  f o r t h  m a g i s t r a t e  j u r i s d i c t i o n .  T h e  f i r s t  c h a n g e  
m o d i f i e s  m a g i s t r a t e  j u r i s d i c t i o n  w i t h  r e s p e c t  t o  " m i n o r  o f f e n s e s . "  
A  m i n o r  o f f e n s e  is a n o n - c r i m i n a l  o f f e n s e  s u c h  a s  a s p e e d i n g  
t i c k e t .  A n  o f f e n s e  is d e e m e d  m i n o r  a n d  n o n - c r i m i n a l  if it c a n n o t  
b e  p u n i s h e d  b y  a j a i l  s e n t e n c e ,  b y  a n  e x c e s s i v e  fine, o r  b y  t h e  
l o s s  of a v a l u a b l e  l i c e n s e .  B e c a u s e  a m i n o r  o f f e n s e  is c l a s s i f i e d  
a s  n o n - c r i m i n a l ,  a p e r s o n  w h o  is c h a r g e d  w i t h  a m i n o r  o f f e n s e  is 
n o t  e n t i t l e d  t o  a j u r y  t r i a l  o r  t o  a p u b l i c  d e f e n d e r .

C u r r e n t l y ,  m a g i s t r a t e s  a r e  a u t h o r i z e d  t o  h e a r  m i n o r  o f f e n s e  c a s e s  
if t h e  m i n o r  o f f e n s e  is c o n t a i n e d  i n  T i t l e  11 ( C r i m i n a l  L a w ) , T i t l e  
05 ( A m u s e m e n t s  a n d  S p o r t s ) , o r  T i t l e  28 ( M o t o r  V e h i c l e s ) . H o w e v e r ,

Ccnx/?7- 3 '/5 r £ 7 ^  L £ - r r £ K
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o v e r  t h e  y e a r s  m a n y  m i n o r  o f f e n s e s  h a v e  b e e n  a d d e d  t o  o t h e r  titles,  
s u c h  a s  T i t l e  16 (Fish a n d  G a m e ) . C S H B  151 (STA) w o u l d  a u t h o r i z e  
m a g i s t r a t e s  t o  h e a r  a n y  m i n o r  o f f e n s e  case, r e g a r d l e s s  o f  its 
p l a c e m e n t  in t h e  A l a s k a  S t a t u t e s .  T h i s  c h a n g e  w i l l  r e s u l t  i n  
o p e r a t i n g  e f f i c i e n c i e s  f o r  t h e  c o u r t  s y s tem.

T h e  s e c o n d  c h a n g e  m o d i f i e s  m a g i s t r a t e  j u r i s d i c t i o n  w i t h  r e s p e c t  t o  
p o s t - c o n v i c t i o n  r e l i e f .  I t  c o r r e c t s  a n  o v e r s i g h t  in c o u r t  s y s t e m  
l e g i s l a t i o n  w h i c h  w a s  e n a c t e d  in 1990.

G r o u n d s  f o r  p o s t - c o n v i c t i o n  r e l i e f  a r e  set f o r t h  in C r i m i n a l  R u l e  
35.1, a c o p y  o f  w h i c h  is a t t a c h e d .  T h i s  r u l e  c o d i f i e s  t h e  c o m m o n  
l a w  r i g h t  of a n  o f f e n d e r  t o  p e t i t i o n  t h e  c o n v i c t i n g  c o u r t  t o  
r e c o n s i d e r  h i s  c ase. F o r  e x a m p l e ,  if new e v i d e n c e  is d i s c o v e r e d  
s e v e r a l  y e a r s  a f t e r  a p e r s o n  is c o n v i c t e d ,  t h e  p e r s o n  c a n  r e q u e s t  
t h e  c o n v i c t i n g  c o u r t  t o  r e c o n s i d e r  t h e  c o n v i c t i o n  in l i g h t  o f  t h e  
n e w  e v i d e n c e .

U n t i l  1990, j u r i s d i c t i o n  t o  h e a r  p e t i t i o n s  f o r  p o s t - c o n v i c t i o n  
r e l i e f  r e s t e d  w i t h  t h e  s u p e r i o r  c o u r t ,  e v e n  if t h e  c o n v i c t i o n  h a d  
b e e n  e n t e r e d  in  t h e  d i s t r i c t  co u r t .  I n  t h a t  y e a r ,  l e g i s l a t i o n  w a s  
e n a c t e d  w h i c h  p r o v i d e d  t h a t  d i s t r i c t  j u d g e s  w o u l d  h a v e  j u r i s d i c t i o n  
in p o s t - c o n v i c t i o n  r e l i e f  cases, if t h e  c o n v i c t i o n  t o o k  p l a c e  in 
t h e  d i s t r i c t  c o u r t .  T h r o u g h  a n  o v e r s i g h t ,  t h i s  c h a n g e  o n l y  a p p l i e d  
t o  d i s t r i c t  j u d g e s ,  a n d  n o t  t o  m a g i s t r a t e s ,  w h o  a l s o  h e a r  c a s e s  in 
d i s t r i c t  court. C S H B  153. (STA) r e c t i f i e s  t h i s  o v e r s i g h t ,  b y  
p r o v i d i n g  t h a t  m a g i s t r a t e s  m a y  p r o v i d e  p o s t - c o n v i c t i o n  r e l i e f ,  if 
t h e  u n d e r l y i n g  c o n v i c t i o n  w a s  w i t h i n  t h e  m a g i s t r a t e  j u r i s d i c t i o n .

T h a n k  y o u  f o r  y o u r  c o u r t e s y .  P l e a s e  f e e l  f r e e  t o  c o n t a c t  m e  if y o u  
h a v e  a n y  q u e s t i o n s  o r  c o m m e n t s .

V e r y  t r u l y  yo u r s ,

C. S. C h r i s t e n s e n  III 
S t a f f  C o u n s e l

e n c l o s u r e



CRIMINAL RULES Rule 35
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imposed under thia rule. Rollefson v. Municipality o f An­
chorage, Op. No. 983, 782 P2d 305 (Alaska App. 1989).

Where request fo r reduction o f sentence came almost three 
yean after defendant's conviction was affirmed on appeal, and 
there was nothing in the record to suggest that he intended to 
make the request within 120-days permitted by the rule or was 
somehow frustrated by his attorney or the court system in 
taking action, the trial court did not err in refusing to relax the 
120-day time limit. S.B. v. Slate, Op. No. 997, 7P5 P2d 900 
(Alaska App. 1989).

I f  a defendant intends to bring a motion within the 120-day 
period but negligently calculates the time, or if defense counsel 
refuses to bring the motion or discourages defendant from 
bringing the motion, it might be an abuse o f discretion to 
refuse to relax the 120-day time limit o f this rule. Cook v. 
State, Op. No. 1052, 792 P2d 682 (Alaska App. 1990).

Although convicted sex offender's motion to reduce 
sentence would have failed if made within Ihe 120-day time 
limit o f this rule because his completion of an institutional 
sex-offender program, upon which Ihe motion was based, did 
not occur until after the time limit, the trial court did not err 
in refusing to relax die time limit. Cook v. Sute , Op. No. 
1052, 792 P2d 682 (Alaska App. 1990).

Rule 35.1. Post-convlctlon Procedure.

(a) Scope. Any person who has been convicted 
of, or sentenced for, a crime and who claims:

(1) that the conviction or the sentence was in 
violation of the constitution of the United States or 
the constitution or laws of Alaska;

(2) that the court was without jurisdiction to 
impose sentence;

(3) that the sentence imposed exceeded the 
maximum authorized by law, or is otherwise not in 
accordance with the sentence authorized by law;

(4) that there exists evidence of material facts, 
not previously presented and heard, that requires 
vacation of the conviction or sentence in the interest 
of justice;

(5) that his sentence has expired, his probation, 
parole or conditional release have been unlawfully 
revoked, or he is otherwise unlawfully held in 
custody or other restraint;

(6) that the conviction or sentence is otherwise 
subject to collateral attack upon any ground or 
alleged error heretofore available under any common 
law, statutory or other writ, motion, petition, pro­
ceeding, or remedy; or

(7) that there has been a significant change in 
law, whether substantive or procedural, applied in 
the process leading to applicant’s conviction or 
sentence, when sufficient reasons exist to allow 
retroactive application of the changed legal stan­
dards; may institute a proceeding under this rule to 
secure relief.

(b) Not a Substitute for Rem edies In Trial 
C ourt —  Replaces All O ther Rem edies for Chal­
lenging the Validity of a Sentence. This remedy is 
not a substitute for nor does it affect any remedy 
incident to the proceedings in the trial court, or of 
direct review of the sentence or conviction. It is 
intended to provide a standard procedure for accom­
plishing the objectives of all of the constitutional, 
statutory or common law writs.

(c) Commencement of Proceedings —  Filing 
—  Service. A proceeding is commenced by filing an 
application with the cleTk of the court in which the 
conviction occurred. Application forms will be 
furnished by the clerk of court. An application may 
be filed at m y time. The clerk shall open a new file 
for the application, promptly bring it to the attention 
of the court and give a copy to the district attorney.

(d) A pplication — Contents. The application 
shall (1) identify the proceedings in which the 
applicant was convicted. (2) state the date shown in 
the clerk’s certificate of distribution on the judgment 
complained of, (3) state the sentence complained of 
and the date of sentencing, (4) specifically set forth 
the grounds upon which the application is based, and
(5) clearly state the relief desired. Facts within the 
personal knowledge of the applicant shall be set 
forth separately from other allegations of facts and 
shall be under oath. Affidavits, records, or other 
evidence supporting its allegations shall be attached 
to the application or the application shall recite why 
they are not attached The application shall identify 
all previous proceedings, together with the grounds 
therein asserted, taken by the applicant to secure 
relief from his conviction or sentence. Argument, 
citations and discussua of authorities are unneces­
sary. Applications which are incomplete shall be 
returned to the applicant for completion.

(e) Indigent Applicant. If the applicant is 
indigent, filing fees, transcript and other court costs 
shall be borne by the state. Where the court deter­
mines that the application shall not be summarily 
disposed of on the pleadings and record pursuant to 
subdivision (f) of this rule, but that the issues raised 
by the application require an evidentiary hearing, 
counsel shall be appointed to assist indigent appli­
cants.

(0  Pleadings and Judgm ent on Pleadings.

(1) Within 30 days after the filing of the applica­
tion, or within such further time as the court may 
fix. the state shall respond by answer or by motion 
which may be supported by affidavits. At any time 
prior to entry of judgment the court may grant leave 
to withdraw the application. The court may make 
appropriate orders for amendment of the application 
or any pleading or motion, for pleading over, for 
filing further pleadings or motions, or for extending 
the time of the filing of any pleading. In considering

IS
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Rule 35.1 A L A S K A  R U LES OF COURT

the application the court shall consider substance and 
disregard defects of form. If the application is not 
accompanied by the record of the proceedings 
challenged therein, the respondent shall file with its 
answer the record or portions thereof that are materi­
al to the questions raised in the application.

(2) When a court is satisfied, on the basis of the 
application, the answer or motion, and the record, 
that the applicant is not entitled to post-conviction 
relief and no purpose would be served by any further 
proceedings, it may indicate to the parties its inten­
tion to dismiss the application and its reasons for so 
doing. The applicant shall be given an opportunity to 
reply to the proposed dismissal. In light of the reply, 
or on default thereof, the court may order the appli­
cation dismissed or grant leave to file an amended 
application or direct that the proceedings otherwise 
continue. Disposition on the pieadings and record 
shall not be made when a material issue of fact 
exists.

(3) The court may grant a motion by either party 
for summary disposition of the application when it 
appears from the pleadings, depositions, answers to 
interrogatories, and admissions and agreements of 
fact, together with any affidavits submitted, that 
there is no genuine issue of material fact and the 
moving party is entitled to judgment as a matter of 
law.

(g) H earing —  Evidence —  Order. The appli­
cation shall be heard in, and before any judge of, the 
court in which the conviction took place. An elec­
tronic recording of the proceeding shall be made. All 
rules and statutes applicable in civil proceedings, 
including pre-trial and discovery procedures are 
available to the parties. The court may receive proof 
by affidavits, depositions, oral testimony, or other 
evidence. The court may order the applicant brought 
before it for the hearing. If the court finds in favor 
of the applicant, it shall enter an appropriate order 
with respect to the conviction or sentence in the 
former proceedings, and any supplementary orders as 
to rearTaignment, retrial, custody, bail, discharge, 
correction of sentence, or other matters that may be 
necessary and proper. The court shall make specific 
findings of fact, and state expressly its conclusions 
of law, relating to each issue presented. The order 
made by the court is a final judgment.

(h) W aiver of o r Failure to Assert Claims. All 
grounds for relict available to an applicant under this 
rule must be raised in his original, supplemental or 
amended application. Any ground finally adjudicated 
or not so raised, or knowingly, voluntarily and 
intelligently waived in the proceeding that resulted in 
the conviction or sentence or in any other proceeding 
the applicant has taken to secure relief may not be 
the basis for a subsequent application, unless the 
court finds a ground for relief asserted which for 
sufficient reason was not asserted or was inadequate­

ly raised in the original, supplemental, or amended 
application.

(Added by SCO 822, effective August 1, 1987)

Annotations
Cases

I. In General
II. Vacation of Conviction

A. In General
B. Specific Grounds

III. Procedure
A. In General
B. Hearing on Motion
C. On Review

IV. Tune Limits
I. In General

Appellate Rule 46 was invoked where strict adherence to 
the 40-day time limit fo r appeal ur ' -  '’ riminal Rule 35 would 
have prevented consideration o f appellant's contentions that his 
conditions of imprisonment deprived him o f his right to 
rehabilitation and reformation and to be free o f cruel and 
unusual punishment. Abraham v. State, Op. No. 1747, 585 
P2d 526 (Alaska 1978).

Post-conviction relief proceeding is not another trial; it is 
separate from the original criminal proceeding md is governed 
primarily by rules of civil procedure. Hensel s. State, Op. No. 
1983, 604 P2d 222 (Alaska 1979).

The Criminal Rules promulgated by the Alaska Supreme 
Court arc part o f the genera] “ laws" of Alaska as the term is 
used in this rule. Price v. State, Op. No. 100, 647 P2d 611 
(Alaska App. 1982).

An attorney, appointed to represent an indigent in bringing 
his first application for post-conviction relief based on alleged 
ineffective assistance of counsel, was not permitted to with­
draw on the basis that there were no nonfrivolous issuance to 
be presented to the court where the indigent was unwilling to 
forego the application; the court, rather than counsel, had to 
determine the merits o f petitioner's contention. Hertz v. State, 
Op. No. 806, 755 P2d 406 (Alaska App. 1988).

Res judicata applies in post-conviction relief proceedings; 
accordingly where a party thoroughly litigates an issue and has 
his appeal resolved on the merits, the trial court can dismiss a 
claim fo r post-conviction relief on that issue. Brown v. State, 
Op. No. 1099, 803 P2d 887 (Alaska App. 1990).

District court did not have jurisdiction to entertain applica­
tions fo r post-conviction relief made under this rule. State v. 
Danielson, Op. No. 1128, 809 P2d 937 (Alaska App. 1991).
I I . Vacation o f Conviction
A. In General

At a fact hearing upon a post-conviction petition which 
alleged that petitioner was coerced by appointed trial counsel 
to enter a guilty plea and also alleged that trial counsel had 
given the petitioner false assurance regarding probation, 
specific findings must be made in the record as to as many o f 
the following matters that may be applicable in addition to 
others possibly raised, namely the court's jurisdiction, the 
adequacy o f petitioner's representation, intelligent waiver of 
counsel i f  there was such, questions o f suppression o f evidence
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or knowing use o f perjured testimony, use o f involuntary 
confessions, competency o f petitioner to understand the 
roeeedings and statutory range o f sentence. Thompson v. 

'tate, Op. No. 334, 412 P2d 628 (Alaska 1966).
Order denying petition to vacate on ground that plea of 

'Utley was coerced by threats and promises o f probation officer 
-as reversed and remanded directing the court below to place 
he probation officer under oath, to afford fu ll opportunity for 
:.*oij-examination at a fu ll fact hearing or petitioner's charges, 
> weigh the testimony and to file written findings and 
--cision. Nichols v. State, Op. No. 398, *25 P2d 247 (Alaska 
967).

I f  the record of a post-conviction hearing is silent with 
-gard to an issue and the witnesses are unable to remember, 
'.e State has not failed to substantiate its case. Instead, the 
uone r has failed in his collateral attack on the judgment of 
onviction. Merrill v. State, Op. No. 568. 457 P2d 231 
Maska 1969).

To secure relief in a habeas corpus proceeding, the 
etitioner has the t Jrden o f alleging and proving by a prepon- 
arance o f the evidence all facts necessary to overturn the 
rior judgment of conviction. M errill v. State, Op. No. 568. 
57 P2d 231 (Alaska 1969).

Where the counsel fo r a prisoner seeking post-conviction 
de( is unable to find witnesses having information to 
osianiiate a jury-tampering claim, the trial court may dismiss 
a claim. Flores v. State, Op. No. 642. 475 P2d 37 (Alaska 
970).

A defendant is precluded from raising on application for 
st-conviction relief the contention that the jury was improp- 
ty constituted when: no challenge to the composition of the 
ry panel was made at the trial. Fajeriak v. State, Op. No. 
.61, 520 P2d 795 (Alaska 1974).

A genuine issue of material fact, precluding summary 
spositicn o f an application for post-conviction relief, is 
sentcd where it is alleged that the district attorney, by resort 
threats and intimidation, prevented potential defense wit- 
:sei from testifying. Fajeriak v. State, Op. No. 1021, 520 
d 795 (Alaska 1974).
Vacation of conviction fo r failure to comply with Criminal 
e 11 will only be granted when noncompliance affected 

bstantial rights o f defendant. Lewis v. State, Op. No. 1447,
5 P2d 846 (Alaska 1977).
A defendant seeking to set aside 3 conviction on grounds 

newly discovered evidence must prove by a preponderance 
•fie evidence those facts which entitle him to have the 
■'iction set aside. Hensel v. State, Op. No. 1983, 604 P2d 
(Alaska 1979).

Defendant has the burden o f proving by a preponderance 
the evidence that newly discovered evidence would be 
sly to change Ihe result o f the trial, that is, that the evidence 
<iid be sufficient to create a reasonable doubt as to his guilt, 
nsel v. State, Op. No. 1983, 60-1 P2d 222 (Alaska 1979).
Defendant had burden o f proving by a preponderance of 
evidence that newly discovered evidence o f diminished 
icily would be sufficient to create a reasonable doubt in a 
v trial. Hensel v. State, Op. No. 1983, 604 P2d 222 (Alaska 
■9).

Defendant's new evidence did not require a new trial since 
it was cumulative o f information which he could have present­
ed trial and since there was not reasonable possibility that the 
new evidence would produce an acquittal in a new trial. 
Charles v. Stale, Op. No. 963, 780 P2d 377 (Alaska App. 
1989).
B. Specific Grounds

Conviction set aside under this rule and case remanded for 
new trial, because trial ccur. i exclusion from evidence o f tape 
recorded inconsistent statements o f state witness had resulted 
in keeping from jury relevant and important facts on the 
trustworthiness o f crucial testimony even though witness had 
admitted making the statements. Bentley v. State, Op. No. 
270, 397 P2d 976 (Alaska 1965).

Motion to vacate judgment o f conviction under this 
provision based on the ground that plea o f guilty made in 1952 
was not voluntary in the meaning o f federal criminal rule 11, 
was properly denied where records showed that the petitioner 
had discussed the plea with counsel o f his own choice and that 
the judge had made a determination that the plea was not 
improvidently made. Oughton v. State, Op. No. 377, 420 P2d 
452 (Alaska 1966).

Record of post-conviction hearing on remand disclosed 
sufficient basis for superior court's finding that appellant's 
change o f plea to guilty was made voluntarily and with 
understanding of the nature o f the charge. Thompson v. State, 
Op. No. 408, 426 P2d 995 (Alaska 1967),

The allegations o f a petitioner for post-conviction relief 
that he had taken drugs some 12 hours prior to time he 
changed his plea to guilty and that at the time he appeared in 
court to enter his change o f plea he was under the influence of 
drugs, and thus rendered incompetent, were sufficient to 
require an evidentiary hearing. Despite thr apparent regularity 
or the competency hearing, the change of plea and the sentenc­
ing proceedings, the possibility still exist: that the petitioner 
did not knowingly and understanding^ plead to the offense as 
charged. WIdermyre v. State, Op. No. 540, 452 P2d 885 
(Alaska 1969).

Where a prisoner seeking post-conviction relief refuses to 
waive the attorney-client privilege so (hat his trial counsel can 
testify on the question o f the adequacy- o f representation, and 
the prisoner thus forestalls further inquiry into such ground for 
relief, the claim o f inadequate representation by trial counsel 
is deemed to have been abandoned. Flores v. State, Op. No. 
642. 475 P2d 37 (Alaska 1970).

A defendant is not deprived o f a public trial merely 
because a newspaper reporter is unable to enter the building in 
which die courtroom is located, where such exclusion is 
unintentional, is for less than one hour and takes place at a 
time after submission o f the case to the jury, while the jury is 
listening to a replay o f certain recorded testimony. Flores v. 
State, Op. No. 642, 475 P2d 37 (Alaska 1970).

Proof that the Slate intimidated potential material defense 
witnesses and prevented them from testifying requires the 
granting o f a new trial. A defendant, seeking post-conviction 
relief, w ill not have to demonstrate prejudice. Fajeriak v. 
State, Op. No. 1021, 520 P2d 795 (Alaska 1974).

Where a defendant successfully proves on application for 
post-conviction relief that his confidential communications 
with his attorney were electronically monitored, he ordinarily
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mint be granted a new trial, even without demonstrating that 
he was prejudiced by such action. Fajeriak v. State, Op. No. 
1021, 520 P2d 795 (Alaska 1974).

After conviction as accomplice to burglary not in a 
dwelling and malicious destruction o f property, evidence o f 
diminished capacity was admissible to negate showing by stale 
that defendant had knowledge o f the criminal enterprise and 
that defendant specifically intended, by his conduct, to aid, 
abet, assist or participle in the criminal enterprise. Hensel v. 
State, Op. No. 1983, 604 P2d 222 (Alaska 1979).

Where attorney did not inform his client o f the possibility 
o f a diminished capacity defense, but did himself consider it 
in preparing fo r trial, his failure to explain the possible defense 
did not render his legal assistance ineffective when the chances 
o f acquittal or conviction on a lesser offense due to the use of 
the diminished capacity defense were improbable. Larson v. 
State, Op. No. 2128, 614 P2d 776 (Alaska 1980).

In order to obtain post-conviction relief for ineffective 
assistance o f counsel, defendant must first show that his 
lawyer's skill fe ll below that o f a lawyer with ordinary training 
and skill in the criminal law, and second, that the lawyer's 
defective performance contributed in some way to defendant's 
conviction. Larson v. State, Op. No. 2128, 614 P2d 776 
(Alaska 1980).

In attempting to eliminate consideration of the nature o f the 
offense from its consideration o f relevant factors at sentencing, 
the superior court committed reversible error. Kelly v. State, 
Op. No. 2263, 622 P2d 432 (Alaska 1981).
I I I .  Procedure
A. In General

A petitioner seeking post-conviction relief on the grounds 
that she was transported out o f the state for purposes of 
out-of-state incarceration prior to the expiration of die ten-day 
period within which she is required to file a notice o f appeal, 
should attempt to show what impact her physical removal from 
the state has had on her ability to file a timely notice o f 
appeal. She should further show what attempt she has made 
during the period between the imposition of sentence and the 
alleged removal from the stale to engage services o f trial 
counsel. Pore v. Slate, Op. No. 537, 452 P2d 433 (Alaska 
1969).

An appeal from the denial o f a petition for writ o f habeas 
corpus is characterized as one from the denial o f a motion for 
post-conviction relief. Knaub v. State, Op. No. 489. 443 P2d 
44 (Alaska 1968).

If the trial court determines conclusively that a petitioner 
is entitled to no post-conviction relief after an examination o f 
the files and records o f a case, it may properly deny the 
petition without hearing. Knaub v. State, Op. No. 489, 443 
P2d 44 (Alaska 1968).

A trial judge in acting upon a motion for post-conviction 
relief is entitled to rely upon his recollection of the proceed­
ings during the trial. Knaub v. Slate, Op. No. 489, 443 P2d 
44 (Alaska 1968).

It is not necessary to hold on evidentiary hearing concern­
ing an alleged deprivation o f the right to appeal where 
petitioner alleges she requested her trial defense counsel to file 
an app-al from her conviction, but fails to indicate time, 
location, manner and circumstances under which she had

requested her counsel to make such appeaL Pore v. S late, Op. 
No. 537, 452 P2d 433 (Alaska 1969).

The determination that a petition for post-conviction relief 
alleging the deprivation o f the right to appeal does not require 
Ihe holding o f an evidentiary hearing does not preclude the 
petitioner from making 3 second application for 
post-conviction relief and presenting evidence supporting the 
assertion, first presented on appeal from a denial o f the first 
post-conviction motion, that she was transported out o f the 
state for purposes o f out-of-state incarceration prior to the 
expiration o f the ten-day period within which she was required 
to file her notice o f appeal. Poce v. Slate, Op. No. 537, 452 
P2d 433 (Alaska 1969).

I f  the trial court can determine conclusively that the 
petitioner is not entitled to post-conviction relief after examin­
ing the files and records o f the case, it may properly deny the 
petition without hearing. WIdermyre v. State, Op. No. 540, 
452 P2d 885 (Alaska 1969).

Post-conviction relief is an appropriate vehicle for the 
effectuation o f the right o f appeal where counsel has failed to 
file a timely notice o f appeal. McCracken v. State, Op. No. 
677, 482 P2d 269 (Alaska 1971).

Where a convicted defendant presents important questions 
o f substantive criminal law never before decided in the state, 
the court will consider the merits of the issues, even though 
the petitioner had not asserted his claims in prior motions. 
Mead v. State, Op. No. 731, 489 P2d 738 (Alaska 1971).

If an applicant fo r post-conviction relief is represented by 
counsel in ihe first application, there will be no presumption 
in his favor in a second application, and he will incur the 
burden of showing sufficient reason fo r any failure to raise 
grounds for relief in the first application. Thompson v. Slate, 
Op. No. 792, 496 P2d 651 (Alaska 1972).

Indigent prisoners seeking relief under this rule must be 
provided with counsel at the time their application is filed. 
Donnelly v. State, Op. No. 965, 516 P2d 396 (Alaska 1973).

Generally, a petitioner for post-conviction relief has a right 
to represent himself without counsel in criminal proceedings. 
McCracken v. State, Op. No. 986, 518 P2d 85 (Alaska 1974).

The right to self-representation on a petition for 
post-conviction relief is not absolute. In order to prevent a 
perversion o f the judicial process, the trial judge should first 
ascertain whether a prisoner is capable of presenting his 
allegations in a rational and coherent manner before allowing 
him to proceed pro se, and the trial judge should satisfy 
himself that the prisoner understands precisely what he is 
giving up by declining assistance o f counsel. The advantages 
of legal representation should be explained to the prisoner in 
some detail, and in the event o f an evidentiary hearing at 
which the prisoner is present he should be given the option of 
having legal counsel available for consultation. McCracken v. 
Stale, Op. No. 986, 518 P2d 85 (Alaska 1974).

Where a petitioner fo r post-conviction relief desires to 
represent himself, Ihe trial judge should determine whether the 
prisoner is willing to conduct himself with at least a modicum 
of courtroom decorum, but the hearing judge must bear in 
mind that prisoners are not experienced trial lawyers, and are 
not practiced in the formalities o f courtroom etiquette. 
McCracken v. State, Op. No. 986,518 P2d 85 (Alaska 1974). .-
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Where pleadings filed by a petitioner seeking 
post-conviction relief demonstrate a certain knowledge o f the 
merits o f his allegations, and indicate at least to some extent 
that he might have the ability to represent himself, his rights 
might best be vindicated by an order permitting him to 
represent himself with the assistance uf counsel from the 
public defender's office appointed by the court. If it should be 
determined that the prisoner's presence wculd be necessary at 
a hearing, a more thorough inquiry into the propriety of 
permitting him to represent himself could be undertaken at that 
time. McCracken v. State, Op. No. 986, 518 P2d 85 (Alaska 
1974).

Even though post-conviction applications are assigned to 
the original trial judge, he is not chargeable with knowledge o f 
the entire original trial record, where the transcript and record 
is extremely lengthy and the trial took place several yean 
earlier. Portions of the record relied on for post-conviction 
relief should be specifically indicated to the judge. Fajeriak 
v. State, Op. No. 1021, 520 P2d 795 (Alaska 1974).

A ll post-conviction challenges other than by direct appeal 
or motion after trial must be initiated in the trial court in 
which the conviction occurred. McKinnon v. State, Op. No. 
1075, 526 P2d 18 (Alaska 1974).

A sentence is imposed at the time it is first announced 
upon the record by the court. State v. Trunnel, Op. No. 1260, 
549 P2d 550 (Alaska 1976).

Rule 35(b) proceeding is separate from original criminal 
proceeding, is governed by civil procedure, results in a final 
judgment and may be appealed by either state or applicant. 
State v. Hannagan, Op. No. 1374, 559 P2d 1059 (Alaska 
1977).

When a criminal appeal has been dismissed, though no 
mandate has been issued, the appellant may seek relief in 
superior court under Criminal Rule 35(a). Singletary v. State, 
Op. No. 1711, 583 P2d 847 (Alaska 1978).

Criminal Rule 35(a) is not the appropriate procedural 
vehicle to seek relief as to conditions within custodial institu­
tions or the civil rights o f inmates. Rust v. State, Op. No. 
1668, 584 P2d 38 (Alaska 197S).

An appeal from denial o f a supplemental application for 
correction o f sentence presents only the question o f whether 
the denial o f reconsideration o f the original application was 
proper and does not bring up fo r review the decision denying 
Ihe original application fo r correction o f sentence. Abraham 
v. State, Op. No. 1747, 585 P2d 526 (Alaska i 78).

The provisions o f Criminal Rule 35(g)(2) (now 35(h)(2)) 
are applicable only to post-conviction proceedings under 
Criminal Rule 35(b) and are not applicable to requests for 
relief under Criminal Rule 35(a). Winslow v. State, Op. No. 
1767, 587 P2d 738 (Alaska 1978).

Where defendant in probation revocation proceeding did 
not file motion for post-conviction reb'ef on form provided by 
court, or file the motion in the court where the original 
conviction occurred, he did substantially comply with require­
ments o f Criminal Rule 35 by filing separate “ Motion to 
Dismiss Probation Revocation Proceeding, or in the Alterna­
tive. to Strike Felony Conviction" and by sending copy o f the 
motion to judge who presided in the original case, where judge 
by special arrangement ruled on the motion while in the

jurisdiction where probation revocation hearing was held. 
Holton v. State, Op. No. 1967, 602 P2d 1228 (Alaska 1979).

Post-conviction reb'ef proceeding is not another trial; it is 
separate from the original criminal proceeding and is governed 
primarily by rules o f civil procedure. Hensel v. Slate, Op. No. 
1983, 604 P2d 222 (Alaska 1979).

An error need not be of constitutional magnitude in order 
to be attacked under this rale. Price v State, Op. No. 100, 
647 P2d 611 (Alaska App. 1982).

Errors in jury instructions which render a criminal trial 
fundamentally unfair warrant relief under this rule. Price v. 
State, Op. No. 100, 647 P2d 611 (Alaska App. 1982).

Defendant's failure to object at trial to jury instruction 
forfeited his right to challenge the instruction in a 
post-conviction proceeding where the instruction did not 
significantly change the law so as to excuse a timely failure to 
object, and defendant did not show either good cause for 
failing to object o r substantial prejudice. Marrone v. State, 
Op. No. 156, 653 P2d 672 (Alaska App. 1982).

Trial court is not obligated to dismiss an application for 
post-conviction relief sua spontc even if it is convinced it has 
no merit. Hampton v. Huston, Op. No. 155, 653 P2d 1058 
(Alaska App. 1982).

Trial court erred in ruling on pro se appellant’s motion for 
post-conviction relief without a knowing, intelligent and 
voluntary waiver o f counsel by appellant and without deter­
mining whether or not appellant was competent to represent 
himself. Hampton v. Huston, Op. No. 155, 653 P2d 1058 
(Alaska App. 1982).

Summarily dismissing defendant's motion far 
post-conviction relief which alleged ineffective assistance o f 
counsel, without advance notice to defendant indicating the 
court's intention to dismiss the motion or its reasons for the 
proposed dismissal, was reversible error, even though the 
motion itself did not establish a prima facie case o f ineffective 
assistance of counsel. Wood v. Endell, Op. No. 488, 702 P2d 
248 (Alaska App. 1985).

In post-conviction relief actions, prticularly in cases 
involving pro se applicants who are incarcerated and do not 
have ready access to court documents, the court's discretion to 
relax technical pleading requirements should be liberally 
exercised. State v. Jones, Op. No. 832, 759 P2d 558 (Alaska 
App. 1988).

Sentenced prisoners may avail themselves o f the rale 
recognizing extraordinary potential for rehabilitation as a 
nonslatutory mitigating factor permitting referral to a 
three-judge panel to avoid manifest injustice if they can make 
a prima facie case fo r referral based upon die original sentenc­
ing record. S.B. v. State, Op. No. 997, 785 P2d 900 (Alaska 
App. 1989).

Defendant did not waive claim that his confession should 
have been suppressed by not raising the issue in his original 
application for post-conviction reb'ef where his court-appointed 
counsel had been appointed only to investigate ineffective 
assistance o f counsel claims. Billingsley v. State, Op. No. 
1117, 807 P2d 1102 (Alaska App. 1991).
B. Hearing on Motion
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On hi) lint application to vacate o r let aside sentence and 
to withdraw plea o f guilty on ground o f coercion, an indigent 
prisoner had a constitutional right to have counsel appointed 
by the court to represent him at such hearing. Nichols v. State, 
Op. No. 398, 425 P2d 247 (Alaska 1967).

The allegations o f a petitioner fo r post-conviction relief 
that he had taken drugs some 12 hours prior to time he 
changed his plea to guilty and that at the time he appeared in 
court to enter his change o f plea he was under the influence of 
drugs, and thus rendered incompe'ent, were sufficient to 
require an evidentiary hearing. Despite the apparent regularity 
o f the competency hearing, the change o f plea and the sentenc­
ing proceeding), the possibility still exists that the petitioner 
did net knowingly and understandingiy plead to the offense as 
charged. WIdermyre v. State, Op. No. 540, 452 P2d 885 
(Alaska 1969).

A prisoner seeking post-conviction relief is not denied a 
fair determination o f his motion merely because he is not 
present in person at hearings on the motion. Flores v. State, 
Op. No. 642, 475 P2d 37 (Alaska 1970).

In a post-conviction proceeding, the attorney who has 
served as trial counsel for the defendant properly refuses to 
testify cn the question o f the adequacy o f his representation, 
in the absence o f a waiver o f the attorney-client privilege. 
Flores v. State, Op. No. 642, 475 P2d 37 (Alaska 1970).

Normally, whether to produce the prisoner is a decision left 
to Ihe discretion o f the court, but where the defendant's own 
testimony would be an essential prerequisite to proper adjudi­
cation o f an issue raised on application for post-conviction 
relief, the defendant should be permitted to testify. Fajeriak 
v. State, Op. No. 1021, 520 P2d 795 (Alaska 1974).

Where the court elects to consider a petition for 
post-conviction relief summarily, it must give advance warning 
o f its decision to the parties in a written order spelling out in 
some detail its reasons fo r concluding that the petition 
warrants summary disposition. Hampton v. Huston, Op. No. 
155, 653 P2d 1058 (Alaska App. 1982).
C. On Review

Where appellant claimed that he wr.s coerced into a pica o f 
guilty by court appointed counsel who had also given him 
alleged false assurances o f probation, and upon a 
post-conviction petition under this rule the trial court had 
found that these charges were unsubstantiated basing its 
finding upon maner not contained in the record, the case was 
remanded to the trial court for further proceedings to create a 
record upon appropriate and specific findings. Thompson v. 
State, Op. No. 334, 412 P2d 628 (Alaska 1966).

The tide contemplates that the sentencing court should be 
initially called upon to review the sentence. State v. Pete, Op. 
No. 372, 420 P2d 338 (Alaska 1966).

The sole question before a reviewing court when confront­
ed with an order denying, without hearing, a motion for 
post-conviction relief is whether the petitioner in his applica­
tion fo r relief made such a showing as to require a hearing. 
WIdermyre v. State, Op. No. 540, 452 P2d 885 (Alaska 
1969).

On an appeal from a motion attacking a sentence, the 
factual findings o f the lower court are judged by the same 
criterion as findings made in a judge-tried civil case. M errill 
v. State, Op. No. 568, 457 P2d 231 (Alaska 1969).

Where the defendant does no* move for an evidentiary 
hearing or base his motion fo r a new trial on misconduct by 
the bailiff, the issue o f whether the trial court erred in failing 
to grant him an evidentiary hearing concerning an allegedly 
improper statement made by the bailiff to the jury during the 
course o f their deliberations is not properly before the Supreme 
Court. The defendant is not precluded from raising the issue in 
a future proceeding on a motion fo r a new trial or through 
other means seeking post-conviction relief. Howard v. State, 
Op. No. 754, 491 P2d 154 (Alaska 1971).

Trial court’s finding that new evidence, if presented at a 
new trial, would probably not create a reasonable doubt as to 
defendant’s guilt wQl be upheld unless such finding constitutes 
an abuse o f discretion. Hensel v. State, Op. No. 1983 604 
P2d 222 (Alaska 1979).

Standard for review o f trial court's denial o f motion for 
post-conviction relief is one o f abuse o f discretion. Hensel v. 
State, Op. No. 1S83, 604 P2d 222 (Alaska 1979).

An appellant should not be able to raise issues on appeal 
from the denial o f an application for post-conviction relief that 
he would have been barred from raising on direct appeal from 
his original conviction. Marrone v. State, Op. No. 156, 653 
P2d 672 (Alaska App. 1982).

Ad hoc procedural course followed by the trial court 
departed markedly from the orderly procedure for the expedi­
tious disposition of non-meritorious applications for 
post-con'riction relief contemplated by this rule, depriving the 
slate o f a fair opportunity to contest defendant's applicaliun for 
post-conviction relief and requiring reversal of the trial court 
order setting aside defendant's convictions. State v. Jones, Op. 
No. 832, 759 P2d 558 (Alaska App. 1988).
IV. Time Limits

Appellate Rule 46 was invoked where strict adherence to 
the 40-day time limit for appeal under Criminal Rule 35 would 
have prevented consideration o f appeil ant's contentions that his 
conditions of imprisonment deprived him o f his right to 
rehabilitation and reformation and to be free o f cruel and 
unusual punishment. Abraham v. State, Op. No. 1747, 585 
P2d 526 (Alaska 1978).

A person moving to withdraw a guilty plea under Criminal 
Rule 32(d) and moving fo r post-conviction relief under 
Criminal Rule 35(b) need not show that the former motion was 
made with "due diligence". Swensen v. Municipality of 
Anchorage, Op. No. 2179, 616 P2d 874 (Alaska 1980).

Rule 36.2. Discharge an d  Set-Aside of 
Conviction.

(a) Where the court has suspended imposition of 
sentence, the defendant has completed the probation­
ary term without imposition of sentence and no 
petition to revoke probation is pending, the court 
shall discharge the defendant from probation. At the 
time discharge is entered, which shall occur 30 days 
after defendant’s probationaiy term has expired, or 
at such later time at; the court for cause may direct, 
the court shall consider whether the conviction 
should be set-aside. If the court determines that the ■
conviction should bo set-aside, it shall issue a certifi- L .
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Enclosed is the final committee substitute you requested. I have one comment about 
the committee substitute. The committee substitute removed the language "that are 
not minor offenses11 from page 2, iine 5 of the bill following "misdemeanors." The 
removal of this language creates a conflict between AS 22.15.120(6) and (7). In 
AS 22.15.120(6) magistrates are given the authority to hear, try, and enter judgments 
in misdemeanors with the consent of the defendant. In AS 22.15.120(7), as amended 
by the bill, magistrates are given the authority to hear, try, and enter judgments in all 
cases involving minor offenses. The definition of "minor offense" in section 2 of the 
bill includes "(3) a statutory offense for which a conviction cannot result in 
incarceration, a fine greater than $300, or the loss of a valuable license." There are 
any number of offenses labeled as misdemeanors that fit this category. See e.g., 
AS 03.40.060, 03.40.240, 03.40.260, AS 05.12.010, 05.30.110, and AS 18.50.900(c). 
While AS 22.15.120(7) would give a magistrate jurisdiction to hear these misdemean­
or offense, AS 22.15.120(6) provides that the magistrate does not have jurisdiction 
unless the defendant consents in writing. The language that was removed in the 
committee substitute would remedy this conflict.

If you have any questions, please contact me at your convenience.
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DIVISION OF LEGASL SERVICES
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Slop 3101

130 Seward Street, Suite 409 
Juneau, Alaska 99801-2105

M E M O R A N D U M February 24, 1993

SUBJECT: Sectional Summary of HB 152 (Work Order No. 8-LS0617\A)

FROM:

TO: Representative A1 Vezey

Jerry Luckhaupt^^iL  
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a 
preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill •• the bill itself is the best statement of its 
contents.

Section 1 of the bill amends AS 22.15.120 by expanding the jurisdiction of magis­
trates. The bill would provide magistrates with the authority to hear, try., and enter 
judgments in all cases involving minor offenses, instead of the specific offenses 
currently listed in statute (see p. 2, lines 7 - 9, of the bill) and would further provide 
magistrates with the authority to entertain post-conviction relief proceedings for any 
of the criminal proceedings that magistrates are permitted to hear (see p.2, lines 11 - 
13 of the bill).

Section 2 of the bill amends AS 22.15.120 by adding a new subsection which consists 
of a definition of "minor offense". The definition of "minor offense" includes "(3) a 
statutory offense for which a conviction cannot result in incarceration, a fine greater 
than $300, or the loss of a valuable license." This definition would include an offense 
that is classified by statute as a misdemeanor if it is not punishable by incarceration, 
a fine of greater than $300, or a loss of a valuable license. Since a magistrate 
currently may only hear a misdemeanor case with the consent of a defendant, 
regardless r ' the possible penalty, the addition of this definition and the correspond­
ing expansiv. of the jurisdiction of a magistrate to all minor offenses, necessitates the 
addition of the language on p. 2, line 5 of the bill, so that the defendant’s consent is 
not required for a magistrate to hear a case involving a misdemeanor that is a minor 
offense.

GPL:gc
93-144.glc

SBOT\ofi/A



JMasha (Sourt p o s te rn
.Slate of Alaska 

OFFICE OF ADMINISTRATIVE DIRECTOR

CHARLES S. CHRISTENSEN III
Start Counsel t907) 264-8228
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303 K Street

R e p r e s e n t a t i v e  B r i a n  P o r t e r ,  C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
P.O. B o x  V
J u n eau, A l a s k a  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  P o r t e r :

A t t a c h e d  y o u  w i l l  f i n d  t h r e e  a d d i t i o n a l  p i e c e s  o f  l e g i s l a t i o n  
p r e p a r e d  b y  t h e  c o u r t  s y s t e m .  W e  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  
J u d i c i a r y  C o m m i t t e e  i n t r o d u c e  t h e s e  b i l l s  o n  b e h a l f  o f  t h e  s u p r e m e  
court.

Briefly, t h e s e  b i l l s  p r o p o s e  t h e  f o l l o w i n g  c h a n g e s  t o  e x i s t i n g  law:

1. "An A c t  r e l a t i n g  t o  m a g i s t r a t e  j u r i s d i c t i o n . "

T h i s  b i l l  d r a f t  p r o p o s e s  t w o  c h a n g e s  t o  t h e  s t a t u t e  w h i c h  s e t s  
o u t  m a g i s t r a t e  j u r i s d i c t i o n .  T h e  f i r s t  c h a n g e  c o r r e c t s  an  
o v e r s i g h t  i n  c o u r t  s y s t e m  l e g i s l a t i o n  w h i c h  w a s  p a s s e d  in 
1990. P r i o r  t o  t h a t  time, o n l y  t h e  s u p e r i o r  c o u r t  c o u l d  g r a n t  
p o s t - c o n v i c t i o n  r e l i e f  to a d e f e n d a n t ,  e v e n  if  t h e  c o n v i c t i o n
h a d  o c c u r r e d  i n  t h e  d i s t r i c t  co u r t .  A n  e x a m p l e  of  p o s t­
c o n v i c t i o n  r e l i e f  w o u l d  b e  a t e c h n i c a l  c o r r e c t i o n  t o  m o d i f y  
a n  i l l e g a l  s e n t e n c e .  T h e  19 9 0  l e g i s l a t i o n  g a v e  d i s t r i c t  
j u d g e s  t h e  a u t h o r i t y  t o  g r a n t  p o s t - c o n v i c t i o n  r e l i e f  in c a s e s  
w h i c h  h a d  b e e n  t r i e d  in t h e  d i s t r i c t  c o u r t .  T h r o u g h  a n  
o v e r s i g h t ,  t h e  l e g i s l a t i o n  o n l y  a p p l i e d  to  d i s t r i c t  judg e s ,  
a n d  n o t  to  m a g i s t r a t e s .  T h i s  b i l l  d r a f t  w o u l d  a u t h o r i z e  
m a g i s t r a t e s  t o  g r a n t  p o s t - c o n v i c t i o n  r e l i e f ,  if t h e y  h a d  t h e  
a u t h o r i t y  t o  e n t e r  t h e  o r i g i n a l  c o n v i c t i o n .

T h e  s e c o n d  c h a n g e  m o d i f i e s  m a g i s t r a t e  j u r i s d i c t i o n  w i t h  
r e s p e c t  t o  n o n - c r i m i n a l  o f f e n s e s  ( o f f e n s e s  f o r  w h i c h  a p e r s o n

Couzr S Y S T E M  & f l C K - L L p
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c a n  g e t  a fine b u t  n o  j a i l  s e n t e n c e ,  s u c h  a s  a s p e e d i n g  
t i c k e t ) . C u r r e n t l y ,  m a g i s t r a t e s  a r e  a u t h o r i z e d  t o  h e a r  n o n­
c r i m i n a l  o f f e n s e s  o n l y  if t h e y  a r e  c o n t a i n e d  in T i t l e  11 
( C r i m i n a l  L a w ) , T i t l e  05 (ijnusements a n d  S p o r t s ) , or  T i t l e  28 
( M o t o r  V e h i c l e s ) . T h e  b i l l  d r a f t  p r o p o s e s  to  a l l o w  
m a g i s t r a t e s  t o  h e a r  a l l  n o n - c r i m i n a l  o f f e n s e s ,  s u c h  a s  t h o s e  
c o n t a i n e d  in T i t l e  16 ( F i s h  a n d  G a m e ) .

2. “A n  A c t  r e l a t i n g  t o  p a y m e n t  of l e g a l  s e r v i c e s  a n d  r e l a t e d  
c o s t s  b y  i n d i g e n t  p e r s o n s  u s i n g  t h e  s e r v i c e s  o f  t h e  
P u b l i c  D e f e n d e r  A g e n c y ,  t h e  o f f i c e  of p u b l i c  a d v o c a c y ,

<L\ a n d  c o u r t - a p p o i n t e d  c o u n s e l ;  a n d  p r o v i d i n g  f o r  a n
s. e f f e c t i v e  d a t e . "

In 1990, c o u r t s  w e r e  a u t h o r i z e d  to  e n t e r  c i v i l  j u d g m e n t s  for 
t h e  c o s t s  of d e f e n s e  a g a i n s t  a n  i n d i g e n t  d e f e n d a n t  w h o  
r e c e i v e d  f r e e  l e g a l  s e r v i c e s  fr o m  t h e  state. T h e  t h e o r y  w a s  
t h a t  a d e f e n d a n t  m a y  b e  i n d i g e n t  a n d  q u a l i f i e d  f o r  a p u b l i c  
d e f e n d e r  at t h e  t i m e  of t r i a l ,  b u t  m a y  c o m e  i n t o  m o n e y  w h e n  
•uhe p e r m a n e n t  f u n d  d i v i d e n d  is m a i l e d  o u t  s i x  m o n t h s  later, 
o r  w h e n  h e  g e t s  a j o b  t h e  f o l l o w i n g  s u m mer. O p p o n e n t s  of t h i s  
b i l l  i n s e r t e d  l a n g u a g e  w h i c h  l i m i t s  t h e  a b i l i t y  of t h e  s t a t e  
to r e c o v e r  its e x p e n s e s  f r o m  a d e f e n d a n t  for t h r e e  y e a r s  a f t e r  
h e  is r e l e a s e d  f r o m  p r i s o n .  T h e  s t a t e  is a l s o  p r e v e n t e d  f r o m  
r e c o v e r i n g  d e f e n s e  c o s t s  f r o m  a p e r s o n  w h o  is n o t  c o n v i c t e d .  
T h i s  b i l l  d r a f t  p r o p o s e s  a l l o w i n g  t h e  s t a t e  to  i m m e d i a t e l y  
r e c o v e r  d e f e n s e  c o s t s  f r o m  a n y  p e r s o n  w h o  r e c e i v e s  f r e e  l e g a l  
s e r v i c e s .

3. " A n  A c t  r e l a t i n g  t o  s e n t e n c i n g . "

In 1992, t h e  l e g i s l a t u r e  p a s s e d  a n  o m n i b u s  c r i m e  b i l l  w h i c h  
m a d e  n u m e r o u s  c h a n g e s  t o  c r i m i n a l  l a w  a n d  p r o c e d u r e .  T h i s  
b i l l  d r a f t  p r o p o s e s  t o  r e p e a l  o n e  of t h o s e  c h a n g e s .

T h e  n e w  law a l l o w s  a t h r e e - j u d g e  s e n t e n c i n g  p a n e l  t o  r e d u c e  
\  a p r e s u m p t i v e  s e n t e n c e  i f  it f i n d s  t h a t  it w o u l d  b e 

" m a n i f e s t l y  u n j u s t "  t o  i m p o s e  the p r e s u m p t i v e  s e n t e n c e .  
H o w e v e r ,  if t h e  p a n e l  f i n d s  t h a t  it w o u l d  be m a n i f e s t l y  u n j u s t  
t o  i m p o s e  t h e  p r e s u m p t i v e  s e n t e n c e  a n d  t h a t  t h e  d e f e n d a n t  h a s  
an e x t r a o r d i n a r y  p o t e n t i a l  for r e h a b i l i t a t i o n ,  t h e  p a n e l  
c a n n o t  r e d u c e  t h e  t e r m  o f  y e a r s  im p o s e d .  T h e  s u p r e m e  c o u r t  
b e l i e v e s  t h a t  t h i s  d i s t i n c t i o n  is i n h e r e n t l y  u n w o r k a b l e  a n d  
d o e s  n o t  a l l o w  c o u r t s  t o  a d e q u a t e l y  c o n s i d e r  t h e  
r e h a b i l i t a t i v e  p o t e n t i a l  o f  c e r t a i n  d e f e n d a n t s .
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T h a n k  y o u  f o r  y o u r  c o u r t e s y .  P l e a s e  c o n t a c t  m e  if I c a n  p r o v i d e  

y o u  w i t h  a n y  a d d i t i o n a l  i n f o r m a t i o n .

V e r y  t r u l y  yours,

C. S. C h r i s t e n s e n  III 
S t a f f  C o u n s e l
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B I L L  MO.

IN THE LEGISLATURE OF T H E  STATE OF  ALASKA 

EIGHTEENTH L E G I S L A T U R E  - F I RST SESSION 

BY: T H E  JUDIC I A R Y  COMMITTEE B Y  R E Q U E S T

A  BI L L  

FOR A M  ACT E N T I T L E D

1 "An A c t  rel a t i n g  to magistrate j u risdiction."

2 B E  IT ENACTED BY  THE LEGISLATURE O F  THE STATE OF ALASKA:

3 * section 1. AS 22.15.120 is attended to read:

4 Sec. 22.15.120. L I M I T A T I O N S  ON PROCEEDINGS W H ICH

5 MAGISTRATES M A Y  HEAR. _LaL A  mag i s t r a t e  shall preside

6 only in cases and p r o c e e d i n g s  u n d e r  AS 22.15.040,

7 22.15.100, and ?2.1 . as follows:

3 (1) for t h e  reco, nr* * m o ney or damages only when

9 the amount claimed, e x c l u s i v e  of costs, interest, and

10 attorney fees, does not e x c e e d  $5,000;

1 1  (2) for the r e c o v e r y  of s p ecific personal p r operty

12 when the value o f  the p r o p e r t y  c l a imed and the damages

13 for the detention d o  not e x c e e d  $5,000;

14 (3) for the rec o v e r y  of a p e n a l t y  or forfeiture,

1 5  w h e ther given by statute or arising out of contract, not

- 1 -
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]



JPN-28-1993 08:33 FROM PCS EERJTY DIRECTOR TO JLhEPU S L F F e t  P. 03

1

2

3

4

5

6
7

8 

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

26

e xceeding $5,000;

( 4 )  to give judgment w i t h o u t  actior upon the 

c o n f e s s i o n  of t h e  defen d a n t  for a n y  of the cases 

specified in this section, exc e p t  for a penalty or 

forfeiture imposed b y  statute;

(5) to give judgment of c o n v i c t i o n  u p o n  a plea of 

g u i l t y  by the defendant in a criminal p r o c e e d i n g  within 

the jurisdiction of the district court;

(6) t o  hear, t r y  and enter j u d g m e n t s  in all cases 

involving misdemeanors, if the d e f e n d a n t  consents in 

w r i t i n g  that the m a g istrate may try the case;

(7) to hear, try, a n d  enter j u d g m e n t s  in all cases 

involving minor offenses [INFRACTIONS U NDER A S  28, 

VIOLATIONS UNDER AS 05.25 AND AS 11,] a n d  v i o lations of 

ordinances of political subdivisions;

(8) for the extradition of f u g i t i v e s  as authorized 

u n d e r  AS 12,701.

9̂) to p r o vide p o s t - c o n v i c t i o n  r e l i e f  u n d e r  the 

Alaska Rules of criminal Procedure for a n y  o f  the cases 

specified in paragraphs (5), (6), o r  (7) o f  this section,, 

iff the conviotion occurred in the d i s t r i c t  c o u r t .

(b) in this section, the term "mino r  offense" means

IX) an offense classified b y  statute aa aa

infraction or a vio? lonr

(2 )  a n y  o f f e n s e  f o r  w h i c h  a. b a i l  f o r f a i t u s e _ a m o u n t  

h a s  b e e n  a u t h o r i z e d  b y  s t a t u t e  a n d  e s t a b l i s h e d  b y  s u p r e m e

-  2 -
New T e x t  U n d e r l i n e d  [DELETED TEXT BRACKETED]
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2 (3) a n y  s t a t u t o r y  o f f e n s e  g o r  w h i c h  a  c o n v i c t i o n

3 c a n n o t  r e s u l t  i n  I n c a r c e r a t i o n s  f i n e  <?reater than_.$300,

4 o r  t h e  l o s s  off a  v a l u a ^ l a . l i o a n B e .
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