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R e p r e s e n t a t i v e  B r i a n  P o r t e r ,  C h a i r m a n  
H o u s e  J u d i c i a r y  C o m m i t t e e  
P.O. B o x  V
Ju n eau, A l a s k a  9 9 8 1 1  

D e a r  R e p r e s e n t a t i v e  P o r t e r :

A t t a c h e d  y o u  w i l l  f i n d  t h r e e  a d d i t i o n a l  p i e c e s  o f  l e g i s l a t i o n  
p r e p a r e d  bu t h e  c o u r t  s y s t e m .  W e  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  
J u d i c i a r y  C o m m i t t e e  i n t r o d u c e  t h e s e  b i l l s  o n  b e h a l f  o f  t h e  s u p r e m e  

court.

Briefly, t h e s e  b i l l s  p r o p o s e  t h e  f o l l o w i n g  c h a n g e s  t o  e x i s t i n g  law:

1. "An A c t  r e l a t i n g  t o  m a g i s t r a t e  j u r i s d i c t i o n . "

T h i s  b i l l  d r a f t  p r o p o s e s  t w o  c h a n g e s  t o  t h e  s t a t u t e  w h i c h  se t s  
out m a g i s t r a t e  j u r i s d i c t i o n .  T h e  f i r s t  c h a n g e  c o r r e c t s  an 
o v e r s i g h t  i n  c o u r t  s y s t e m  l e g i s l a t i o n  w h i c h  w a s  p a s s e d  in 
1990. P r i o r  t o  t h a t  t i m e ,  o n l y  t h e  s u p e r i o r  c o u r t  c o u l d  g r a n t  
p o s t - c o n v i c t i o n  r e l i e f  t o  a d e f e n d a n t ,  e v e n  if t h e  c o n v i c t i o n  
h a d  o c c u r r e d  i n  t h e  d i s t r i c t  co u r t .  A n  e x a m p l e  o f  p o s t -  

i J  c o n v i c t i o n  r e l i e f  w o u l d  b e  a  t e c h n i c a l  c o r r e c t i o n  t o  m o d i f y  
an i l l e g a l  s e n t e n c e .  T h e  1 9 9 0  l e g i s l a t i o n  g a v e  d i s t r i c t  
j u d g e s  t h e  a u t h o r i t y  t o  g r a n t  p o s t - c o n v i c t i o n  r e l i e f  i n  c a s e s  
w h i c h  h a d  b e e n  t r i e d  in t h e  d i s t r i c t  c o u r t .  T h r o u g h  an 
o v e r s i g h t ,  t h e  l e g i s l a t i o n  o n l y  a p p l i e d  t o  d i s t r i c t  judges, 
a n d  n o t  t o  m a g i s t r a t e s .  T h i s  b i l l  d r a f t  w o u l d  a u t h o r i z e  
m a g i s t r a t e s  t o  g r a n t  p o s t - c o n v i c t i o n  r e l i e f ,  i f  t h e y  h a d  t h e  
a u t h o r i t y  t o  e n t e r  t h e  o r i g i n a l  c o n v i c t i o n .

CH ARLES S. CHRISTENSEN III
Staff Counsel

T h e  s e c o n d  c h a n g e  m o d i f i e s  m a g i s t r a t e  j u r i s d i c t i o n  w i t h  
r e s p e c t  t o  n o n - c r i m i n a l  o f f e n s e s  ( o f f e n s e s  f o r  w h i c h  a p e r s o n
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c a n  g e t  a f i n e  b u t  n o  j a i l  s e n t e n c e ,  s u c h  a s  a s p e e d i n g  
t i c k e t ) . C u r r e n t l y ,  m a g i s t r a t e s  a r e  a u t h o r i z e d  t o  h e a r  n o n -  
c r i m i n a l  o f f e n s e s  o n l y  if t h e y  a r e  c o n t a i n e d  i n  T i t l e  11 
( C r i m i n a l  L a w ) , T i t l e  05 ( A m u s e m e n t s  a n d  S p o r t s ) , o r  T i t l e  28 
( M o t o r  V e h i c l e s ) . T h e  b i l l  d r a f t  p r o p o s e s  t o  a l l o w  
m a g i s t r a t e s  t o  h e a r  a l l  n o n - c r i m i n a l  o f f e n s e s ,  s u c h  a s  t h o s e  
c o n t a i n e d  in T i t l e  16 ( F i s h  a n d  G a m e ) .

2. " A n  A c t  r e l a t i n g  t o  p a y m e n t  of l e g a l  s e r v i c e s  a n d  r e l a t e d  
c o s t s  b y  i n d i g e n t  p e r s o n s  u s i n g  t h e  s e r v i c e s  o f  the 
P u b l i c  D e f e n d e r  A g e n c y ,  t h e  o f f i c e  o f  p u b l i c  a d v o c a c y ,  
a n d  c o u r t - a p p o i n t e d  c o u n s e l ;  a n d  p r o v i d i n g  f o r  an 
e f f e c t i v e  d a t e . "

In 1990, c o u r t s  w e r e  a u t h o r i z e d  t o  e n t e r  c i v i l  j u d g m e n t s  for 
t h e  c o s t s  of d e f e n s e  a g a i n s t  a n  i n d i g e n t  d e f e n d a n t  w h o  
r e c e i v e d  f r e e  l e g a l  s e r v i c e s  f r o m  t h e  s t a t e .  T h e  t h e o r y  w a s  
t h a t  a d e f e n d a n t  m a y  b e  i n d i g e n t  a n d  q u a l i f i e d  f o r  a p u b l i c  
d e f e n d e r  a t  t h e  t i m e  of  t r i a l ,  b u t  m a y  c o m e  i n t o  m o n e y  w h e n  
t h e  p e r m a n e n t  f u n d  d i v i d e n d  is m a i l e d  o u t  s i x  m o n t h s  later, 
o r  w h e n  he  g e t s  a j o b  t h e  f o l l o w i n g  s u m m e r .  O p p o n e n t s  o f  t h i s  
b i l l  i n s e r t e d  l a n g u a g e  w h i c h  l i m i t s  t h e  a b i l i t y  o f  t h e  s t a t e  
t o  r e c o v e r  its e x p e n s e s  f r o m  a d e f e n d a n t  f o r  t h r e e  y e a r s  a f t e r  
h e  is r e l e a s e d  f r o m  p r i s o n .  T h e  s t a t e  is a l s o  p r e v e n t e d  f r o m  
r e c o v e r i n g  d e f e n s e  c o s t s  f r o m  a p e r s o n  w h o  is n o t  c o n v i c t e d .  
T h i s  b i l l  d r a f t  p r o p o s e s  a l l o w i n g  t h e  s t a t e  t o  i m m e d i a t e l y  
r e c o v e r  d e f e n s e  c o s t s  f r o m  a n y  p e r s o n  w h o  r e c e i v e s  f r e e  l e gal 
s e r v i c e s .

3. "An A c t  r e l a t i n g  t o  s e n t e n c i n g . "

In 1992, t h e  l e g i s l a t u r e  p a s s e d  a n  o m n i b u s  c r i m e  b i l l  w h i c h  
m a d e  n u m e r o u s  c h a n g e s  t o  c r i m i n a l  l a w  a n d  p r o c e d u r e .  T h i s  
b i l l  d r a f t  p r o p o s e s  t o  r e p e a l  one o f  t h o s e  c h a n g e s .

h e  n e w  law a l l o w s  a t h r e e - j u d g e  s e n t e n c i n g  p a n e l  t o  r e d u c e

" m a n i f e s t l y  u n j u s t "  t o  i m p o s e  t h e  p r e s u m p t i v e  s e n t e n c e .  
H o w e v e r ,  if t h e  p a n e l  f i n d s  t h a t  it w o u l d  be  m a n i f e s t l y  u n j u s t  
t o  i m p o s e  t h e  p r e s u m p t i v e  s e n t e n c e  a n d  t h a t  t h e  d e f e n d a n t  h a s  
a n  e x t r a o r d i n a r y  p o t e n t i a l  for r e h a b i l i t a t i o n ,  t h e  p a n e l  
c a n n o t  r e d u c e  t h e  t e r m  o f  y e a r s  i m p o s e d .  T h e  s u p r e m e  c o u r t  
b e l i e v e s  t h a t  t h i s  d i s t i n c t i o n  is i n h e r e n t l y  u n w o r k a b l e  a n d  
d o e s  n o t  a l l o w  c o u r t s  t o  a d e q u a t e l y  c o n s i d e r  t h e  
r e h a b i l i t a t i v e  p o t e n t i a l  o f  c e r t a i n  d e f e n d a n t s .

p r e s u m p t i v e  s e n t e n c e  if it f i n d s  t h a t  it w o u l d  b e
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T h a n k  y o u  f o r  y o u r  c o u r t e s y .  P l e a s e  c o n t a c t  m e  if I c a n  p r o v i d e  

y o u  w i t h  a n y  a d d i t i o n a l  i n f o r m a t i o n .

V e r y  t r u l y  yo u r s ,

C. S. C h r i s t e n s e n  III 
S t a f f  C o u n s e l



IN T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

E I G H T E E N T H  L E G I S L A T U R E  - F I R S T  S E S S I O N  

By: T H E  J U D I C I A R Y  C O M M I T T E E  B Y  R E Q U E S T

A  B I L L  

F O R  A N  A C T  E N T I T L E D

1 " A n  A c t  r e l a t i n g  to p a y m e n t  c f  l e g a l  s e r v i c e s  a n d  r e l a t e d  c o s t s  b y

2 i n d i g e n t  p e r s o n s  u s i n g  the s e r v i c e s  o f  t h e  P u b l i c  D e f e n d e r  A g e n c y ,

3 t h e  o f f i c e  of p u b l i c  a d v o c a c y ,  a n d  c o u r t - a p p o i n t e d  c o u n s e l ;  a n d

4 p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e . "

5 B E  IT E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  OF  A L A S K A :

B IL L  N O .

6 * S e c t i o n  1. 1 8 . 8 5 . 1 2 0 ( c )  is a m e n d e d  t o  read:

7 (c) [UPON T H E  P E R S O N ' S  C O N V I C T I O N ,  THE] T h e  ' c o u r t

8 m a y  e n t e r  a j u d g m e n t  t h a t  a p e r s o n  f o r  w h o m  c o u n s e l  is

9 a p p o i n t e d  p a y  f o r  t h e  n e c e s s a r y  s e r v i c e s  a n d  f a c i l i t i e s

10 of r e p r e s e n t a t i o n  a n d  c o u r t  c o s t s [, B U T  E X E C U T I O N  O F  T H E

11 J U D G M E N T  M A Y  N O T  C O M M E N C E  U N T I L  T H R E E  Y E A R S  A F T E R  R E L E A S E

12 O F  T H E  D E F E N D A N T  F R O M  I N C A R C E R A T I O N  U N L E S S  F O R  G O O D  C A U S E

13 SHOWN, T H E  C O U R T  C O N S I D E R S  I T  A P P R O P R I A T E  T O  E X E C U T E

14 E A R L I E R ] .  U p o n  a s h o w i n g  o f  f i n a n c i a l  h a r d s h i p ,  t h e

1 5  c o u r t  s h a l l  a l l o w  a p e r s o n  s u b j e c t  t o  a j u d g m e n t  e n t e r e d

-  1 -
N ew  T e x t  U n d e r l i n e d  [D E L E T E D  T E X T  BRACKETED]



1 u n d e r  t h i s  s u b s e c t i o n  t o  m a k e  p a y m e n t s  u n d e r  a p a y m e n t

2 s c h e d u l e .  P a y m e n t  m a d e  u n d e r  t h i s  s u b s e c t i o n  s h a l l  b e

3 p a i d  into t h e  s t a t e  g e n e r a l  fund.

4 * Sec. 2. T h i s  A c t  t a k e s  e f f e c t  i m m e d i a t e l y  u n d e r  A S

5 0 1 . 1 0 . 0 7 0 ( c ) .

-  2 -
N ew  T e x t  U n d e r l i n e d  [D E LE T E D  T E X T  B RA CK ETED ]
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CH ARLES S. CH RISTENSEN  III
Staff Counsel

F e b r u a r y  19, 1993

T h e  H o n o r a b l e  B r i a n  P o r t e r  
C h a i r m a n ,  H o u s e  J u d i c i a r y  C o m m i t t e e  
P.O. B o x  V  
J u n e a u ,  A l a s k a  9 9 8 1 1

D e a r  R e p r e s e n t a t i v e  P o r t e r :

T h a n k  y o u  f o r  s c h e d u l i n g  H o u s e  B i l l  151, r e l a t i n g  t o  p a y m e n t s  b y  
i n d i g e n t  p e r s o n s  f o r  l e g a l  s e r v i c e s  a n d  r e l a t e d  c o s t s .  A s  y o u  w i l l  
r e c a l l ,  t h i s  b i l l  w a s  i n t r o d u c e d  b y  t h e  J u d i c i a r y  C o m m i t t e e  a t  t h e  
r e q u e s t  o f  t h e  s u p r e m e  court.

U n d e r  b o t h  t h e  U n i t e d  S t a t e s  a n d  A l a s k a  C o n s t i t u t i o n s ,  a c r i m i n a l  
d e f e n d a n t  h a s  t h e  r i g h t  t o  a n  a t t o r n e y .  If h e  c a n n o t  a f f o r d  a n  
a t t o r n e y ,  t h e  s t a t e  m u s t  a p p o i n t  o n e  t o  r e p r e s e n t  h i m .  I n  A l a s k a ,  
d e f e n s e  s e r v i c e s  f o r  i n d i g e n t s  a r e  g e n e r a l l y  p r o v i d e d  b y  t h e  P u b l i c  
D e f e n d e r  o r  t h e  O f f i c e  o f  P u b l i c  A d v o c a c y .

U n t i l  1 9 9 0 ,  A S  1 8 . 8 5 . 1 2 0 ( c )  p r o v i d e d  t h a t  a c o u r t  c o u l d  o r d e r  a 
d e f e n d a n t  t o  p a y  f o r  d e f e n s e  s e r v i c e s ,  t o  t h e  e x t e n t  t h a t  t h e  
d e f e n d a n t  c o u l d  a f f o r d  t hem. F o r  a v a r i e t y  o f  r e a s o n s ,  t h i s  
s t a t u t e  w a s  i n e f f e c t i v e  in o b t a i n i n g  r e p a y m e n t  o f  d e f e n s e  c o s t s  
f r o m  i n d i g e n t  d e f e n d a n t s .  T h e s e  r e a s o n s  i n c l u d e d  t h e  d i f f i c u l t y  
a n d  e x p e n s e  of e n f o r c i n g  a c o u r t  r e p a y m e n t  order, a n d  t h e  f a c t  t h a t  
t h e  s t a t u t e  r e l a t e d  t o  a d e f e n d a n t ' s  c u r r e n t  a b i l i t y  t o  pay, 
i g n o r i n g  f u t u r e  a b i l i t y .

I n  1990, a t  t h e  r e q u e s t  of t h e  j u d i c i a l  b r a n c h ,  t h e  l e g i s l a t u r e  
a m e n d e d  A S  1 3 . 8 5 . 1 2 0 ( c )  t o  a l l o w  j u d g m e n t s  t o  b e  e n t e r e d  a g a i n s t  
d e f e n d a n t s  w h o  a r e  r e p r e s e n t e d  b y  t h e  p u b l i c  d e f e n d e r  o r  O P A  
w i t h o u t  c o n s i d e r i n g  t h e  d e f e n d a n t s '  a b i l i t y  t o  pay. if a d e f e n d a n t  
b e c a m e  s o l v e n t  at  a l a t e r  date, t h e  j u d g m e n t  c o u l d  b e  e n f o r c e d ;  if 
not, t h e  j u d g m e n t  c o u l d  n o t  b e  e n f o r c e d .  In a d d i t i o n  t o  m a k i n g  
t h i s  c h a n g e ,  t h e  l e g i s l a t u r e  a l s o  a m e n d e d  t h e  s t a t u t e  t o  p r o h i b i t

303 K Street 

Anchorage, AK 99501 

(907) 264-8228
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j u d g m e n t s  f r o m  b e i n g  e n t e r e d  a g a i n s t  d e f e n d a n t s  w h o  a r e  n o t  
c o n v i c t e d  a n d  t o  p r o h i b i t  e x e c u t i o n  o n  a j u d g m e n t  f o r  t h r e e  y e a r s  
a f t e r  a d e f e n d a n t  is r e l e a s e d  f r o m  i n c a r c e r a t i o n .

H B  151 p r o p o s e s  t w o  c h a n g e s  t o  A S  1 8 . 8 5 . 1 2 0 ( c ) .  Fir s t ,  it w o u l d  
a l l o w  j u d g m e n t s  t o  b e  e n t e r e d  a g a i n s t  d e f e n d a n t s  w h o  a r e  
r e p r e s e n t e d  b y  t h e  p u b l i c  d e f e n d e r  o r  O P A  w h e t h e r  o r  n o r  t h e  
d e f e n d a n t  is c o n v i c t e d .  T h i s  c h a n g e  w o u l d  t r e a t  i n d i g e n t  
d e f e n d a n t s  t h e  s a m e  w a y  n o n - i n d i g e n t  d e f e n d a n t s  a r e  t r e a t e d  b y  t h e  
j u s t i c e  s y s t e m ;  t h e  n o n - i n d i g e n t  m u s t  p a y  f o r  t h e i r  d e f e n s e  c o s t s  
r e g a r d l e s s  of t h e  o u t c o m e  o f  t h e i r  case.

Se c o n d ,  H B  151 w o u l d  e l i m i n a t e  t h e  t h r e e - y e a r  m o r a t o r i u m  o n  
r e p a y m e n t  t h a t  c u r r e n t l y  f o l l o w s  i n c a r c e r a t i o n .  T h i s  m o r a t o r i u m  
m a k e s  it s u b s t a n t i a l l y  m o r e  d i f f i c u l t  f o r  t h e  s t a t e  t o  r e c o v e r  
d e f e n s e  c o s t s  in a t i m e l y  m a n n e r ,  a n d  t h e  p o l i c y  b e h i n d  it is 
q u e s t i o n a b l e .  T h e r e  is n o  r e a s o n ,  f o r  e x a m p l e ,  t o  g r a n t  a g r a c e  
p e r i o d  t o  a p e r s o n  w h o  is s e n t e n c e d  t o  o n l y  t h r e e  d a y s  in j ail; 
t h a t  p e r s o n  d o e s  n o t  n e e d  t h r e e  y e a r s  t o  g e t  b a c k  o n  h i s  feet. 
E v e n  in t h e  c a s e  of d e f e n d a n t s  i n c a r c e r a t e d  f o r  l o n g e r  p e r i o d s ,  
t h e  t h r e e - y e a r  p e r i o d  is a n  a r b i t r a r y  l e n g t h  o f  t i me. M a n y  p e r s o n s  
w i l l  h a v e  s u b s t a n t i a l  i n c o m e  s o o n  a f t e r  l e a v i n g  p r i s o n ,  a n d  
v i r t u a l l y  all w i l l  r e c e i v e  p e r m a n e n t  f u n d  d i v i d e n d  c h e c k s  d u r i n g  
t h e  t h r e e - y e a r  p e r i o d .

T h a n k  y o u  f o r  y o u r  c o u r t e s y  in s c h e d u l i n g  t h i s  l e g i s l a t i o n .  P l e a s e  
let m e  k n o w  if I c a n  p r o v i d e  a n y  a d d i t i o n a l  i n f o r m a t i o n .

V e r y  t r u l y  y o u r s ,

C. S. C h r i s t e n s e n  III 
S t a f f  C o u n s e l
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CRIMINAL RULES Rule 38.2

proceedings if the trial judge finds that the 
defendant's rights would be prejudiced by use of the 
system.

(c) Facsimile telecopy orders issued in proceed­
ings conducted under this rule arc acceptable as 
originals for the purposes of release or detention by 
correctional officers.

(d) Nothing in this rule diminishes any other 
existing right of a criminal defendant.
(Added by SCO 719 effective August 1, 1986; 
amended by SCO 863 effective July 15, 1988).

Rule 39. Appointment of Counsel.
(a) Inform ing Defendant of Right to Counsel. 

The court shall advise a defendant who appears 
without counsel for arraignment, change of plea, or 
trial of the right to be represented by counsel, and 
ask if defendant desires the aid of counsel. The court 
shall not allow a defendant to proceed without an 
attorney unless the defendant understands the bene­
fits of counsel and knowingly waives the right to 
counsel.

(b) Appointment of Counsel for Persons 
Financially Unable to Employ Counsel.

(1) I f  defendant desires the aid of counsel but 
claims a financial inability to employ counsel, the 
court or its designee shall determine whether defen­
dant is an “ indigent person," as defined by statute, 
by placing defendant under oath and asking about 
defendant’s financial status, or by requiring defen­
dant to complete a signed sworn financial statement. 
The court shall order defendant to execute a general 
waiver authorizing release of income information to 
the court The court may require defendant to at­
tempt to arrange private representation before the 
court makes a final determination on indigency.

(2) Before the court appoints counsel for an 
indigent defendant at public expense, the court shall 
advise defendant that defendant will be ordered to 
repay the prosecuting authority for the cost of 
appointed counsel, in accordance with paragraph (d) 
of this rule, if the defendant is convicted of an 
offense. The court shall order defendant to execute 
assignments of defendant’s permanent fund dividends 
to the prosecuting authority for a sufficient number 
of years to ensure that the maximum judgment that 
may be entered against the defendant under the 
schedules in paragraph (d) is paid in full. I f  defen­
dant refuses to execute the assignments, the court 
shall direct (he clerk to execute the assignments 
pursuant Civil Rule 70. The court may enter such 
orders as appear reasonably necessary to prevent 
defendant from dissipating assets to avoid payment 
of the judgment.

(3) I f  the court or its designee determines that 
the defendant is an “ indigent person," the court shall 
appoint counsel pursuant to Administrative Rule 12 
and notify counsel of the appointment.

(4) In the absence of a request by a defendant 
othcivrise entitled to appointment of counsel, the 
court sh J l  appoint counsel unless (he court finds that 
the defendant understands the benefits of counsel 
and knowingly vaives the right to counsel.

(5) I f  the trial o u rt denies defendant’s request 
for appointed counsel, defendant may request review 
of this decision by the presiding judge of the judicial 
district by filing a motion with the trial court within 
three days after the date of notice, as defined in the 
Criminal Rule 32.3(c), of the denial. The trial court 
shall forward the motion, relevant materials from the 
court file, and a cassette tape of any relevant pro­
ceedings to the presiding judge. The presiding judge 
or his or her designee shall issue a decision within 
three days of receipt of these materials.

(c) Costs of Appointed Counsel.
(1) Entry o f Judgment.
(A ) Upon conviction of an offense, revocation of 

probation, denial of a motion to withdraw plea, and 
denial of a motion brought under Criminal Rule 
35.1, the court shall prepare a notice of intent to 
enter judgment for the cost of appointed counsel in 
accordance with paragraph (d) of this rule, provide 
a copy of the notice to defendant, and order defen­
dant to

(i) execute assignments of defendant’s perma­
nent fund dividends to (he prosecuting attorney for 
a sufficient number of years to ensure that the 
judgment is paid in full; and

(ii) apply for permanent fund dividends every 
year in which the defendant qualifies for a divided 
until the judgment is paid in full.

I f  defendant refuses to execute assignments of 
defendant’s permane. t fund dividends, the court 
shall direct the clerk to execute assignments pursuant 
to Civil Rule 70.

(B ) Defendant may oppose entry of judgment by 
filing a written opposition within 10 days after the 
date of notice, as defined in Criminal Rule 32.3(c), 
of the court’s intent to enter judgment The opposi­
tion shall specifically set out the grounds for oppos­
ing entry of judgment. The prosecuting authority 
may oppose the amount of the judgment by filing a 
written opposition within the same deadline.

(C) I f  no opposition is filed within the time 
specified in section 39(c)(1)(B), the clerk shall enter 
judgment against defendant for the amount shown in 
the notice. I f  a timely opposition is filed, the court 
may set the matter for a hearing and shall have 
authority to enter the judgment.
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Ruie 39 ALASKA RULES OF COURT

(D) The judgment must be in writing. A copy of 
the judgment shall be mailed to defendant’s address 
of record. The judgment shall bear interest at the rate 
specified in AS 09.30.070(a) from the date judgment 
is entered.

(2) Collection.
(A ) The judgment has the same force and effect 

as a judgment in a civil action in favor of the 
prosecuting authority and is subject to execution, 
except that no action may be taken to enforce the 
judgment for three years after the defendant is 
released from incarceration unless, for good cause

. shown, the court considers it appropriate to enforce 
the judgment earlier.

(B ) Ali proceedings to enforce the judgment shall 
be in accordance with the statutes and court rules 
applicable to civil judgments. The judgment is not 
enforceable by contempt. Payment of the judgment 
may not be made a condition of a defendant’s 
probation. Default or failure to pay the judgment 
may not affect or reduce the rendering of services on 
appeal or any other phase of a defendant’s case in 
any way. A defendant does not have a right to be 
represented by appointed counsel in connection with 
proceedings .under subparagraph 39(c) or any pro­
ceedings to collect the judgment

(C ) Upon showing of financial hardship, nc 
court shall allow a defendant subject to a judgment 
under this rule to make payments under a repayment 
schedule. A defendant may petition the court at any 
time for remission, reduction or deferral of the 
unpaid portion of the judgment. The court may remit 
or reduce the balance owing on the judgment or 
change the method of payment if the payment would 
impose manifest hardship 011 the defendant or 
defendant’s immediate family.

(D ) Notwithstanding section 39(c)(2)(B), a 
defendant may be held in contempt for failing to 
comply with an order under this rule to apply for a 
permanent fund dividend.

(3) Appeal.

(A ) I f  defendant appeals the conviction, enforce­
ment of the judgment may be stayed by the trial 
court or the appellate court upon such terms as the 
court deems proper.

(B ) I f  defendant’s conviction is reversed, the 
clerk shall vacate the judgment and order the prose­
cuting authority to repay all sums paid in satisfaction 
of the judgment, plus interest at the rate specified in 
AS 09.30.070(a).

(d) Schedule o f Costs. The following schedules 
govern the assessment of costs of appointed counsel 
under paragraph 39(c). I f  a defendant is convicted of 
more than one offense in a single dispositive court 
proceeding, costs shall be based on the most serious

offense of which the defendant is convicted. I f  a 
defendant is otherwise convicted of more than one 
offense, costs shall be separately assessed for each 
conviction. For good cause shown, the court may 
waive the schedule of costs and assess fees up to the 
actual cost of appointed counsel, including actual 
expenses.

Misdemeanors

Trial
Change of plea 
Post-conviction relief or 
contested probation revocation 
proceedingi in the trial court

Felonies

Class Class A
B & C and

Unclassified
(Except

(Murder)

51,500.00 52,500.00

5500.00
200.00

250.00

Trial

Change of plea 
after substantive 
motion work and 
hearing and 
before trial 
commences

Change of plea 
post-indictment 
but prior to 
substantive 
motion work 
and hearing

Change of plea 
prior to 
indictment

Murder In 
the 1st and
2nd Degrees

55,000.00

1,000.00 1,500.00 2,500.00

500.00 1,000.00

250.00 500.00

2,000.00

750.00

Post-conviction 
re lijf or probation 
revocation 
proceeding
in trial court 250.00 500,00 750.00

(e)
tlon.

Review of Defendant’s Financial Condi*

(1) The court may review defendant's financial 
status at any time after appointmctn of counsel to 
determine (A ) whether defendant continues to be an 
“ indigent person," as defined by statute; or (B ) 
whether defendant was an indigent person at the time 
counsel was appointed.
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(2) I f  the court determines that defendant is no 
longer an indigent person, the court may

(A ) terminate the appointment; or
(B ) continue the appointment and, at the conclu­

sion of the ciuninal proceedings against defendant in 
the trial court, enter judgment against the defendant 
for the actual cost of appointed counsel, including 
actual expenses, from the date of the change in the 
defendant’s financial status through the conclusion of 
the trial court proceedings.

(3) I f  the court determines that defendant was 
not an indigent person at the time counsel was 
appointed, the court may

(A ) terminate the appointment and enter judgment 
against defendant for the actual costs of appointed 
counsel, including actual expenses, from the date of 
appointment through the date of termination; or

(B ) continue the appointment and, at the conclu­
sion of the criminal proceedings against defendant in 
the trial court, enter judgment against defendant for 
the actual cost of appointed counsel from the date of 
the appointment through the conclusion of the trial 
court proceedings.

(4) A defendant may request review of the 
court’s decision to terminate the appointment accord­
ing to the procedure set out in subparagraph 
39(b)(5).

(5) Judgment may be entered against a defendant 
under this paragraph rcgardl ss of whether the 
defendant is convicted of an c ffense.

(6) Action may be taken at any ti to enforce 
a judgment entered under this paragra
(Adopted by SCO 4 October 4, 1959; amended by 
SCO 90 Effective July 24, 1967: by SCO 157 
effective February 15, 1973; by Amendment No. 4 
to SCO 157 dated March 12. 1973: by SCO 187 
effective July 2, 1974; by SCO 328 effective January 
1, 1979; by SCO 448 effective November 24 1980; 
by SCO 677 effective June 15, 1986; and by SCO 
888 effective July 15, 1988; rescinded and re-pro­
mulgated by SCO 1088 effective July 1, 1992)

Annotations

Cases

I. Right to Counsel
A . In General
B. Indigenu

II. Waiver o f Right to Counsel
III. Effective Assistance o f Counsel

I. Right to Counsel

A. In Genera)

A defendant in a criminal proceeding has a constitutional 
right to court appointed counsel at a preliminary hearing only 
when the preliminary hearing is in the nature of a critical sUge 
of the proceedings. M e rrill v. Slate, Op. No. 392, 423 P2d 
686 (Alaska 1967).

Where the court over defendant's explicit protest, dismisses 
counsel from a public defender agency on the belief that the 
agency has exhibited a lack of preparation and then appoint! 
unwanted counsel to represent the defendant, the court 
deprives the defendant o f his right to counsel o f his choice. 
McKinnon v. State, Op, No. 1075, 526 P2d 18 (Alaska 1974).

Where a defendant has been denied the right to be repre­
sented by his chosen counsel, the subsequent entiy o f a plea of 
guilty or nolo contendere docs not shield a conviction from 
challenge on appeal, since the voluntariness and reliability o f 
such a plea is inherently suspect. McKinnon v. State, Op. No. 
1075, 526 P2d 18 (Alaska 1974).

The advice given to a nmiindigcnl defendant concerning 
the right to counsel must include at least a brief explanation of 
the benefits o f counsel. Swensen v. Munic ipa lity o f Anchor­
age, Op. No. 2179. 616 P2d 874 (Alaska 1980).

It is within (he court's discretion to allow both defendant 
and counsel to participate actively in the trial, so that a 
defendant may represent himself and also have the assistance 
of counsel. Cano v. Municipality o f Anchorage, Op. No. 20, 
627 P2d 660 (Alaska 1980).

B. Indigents

Even when read in relation to recent United States Supreme 
Court decisions, AS 12.25.150(b) does not require the appoint­
ment o f counsel for an indigent immediately after his arrest. 
Martinez v. State, Op. No. 389, 423 P2d 700 (Alaska 1967).

Mere speculation as to what might have been done by a 
defense counsel during an interval between arrest and appear­
ance for arraignment when counsel was assigned cannot be a 
basis for inferring that indigent defendant in a criminal case 
was deprived o f counsel during a critical stage o f the proceed­
ings. Martinez v. State, Op. No. 389, 423 P2d 700 (Alaska 
1967).

Where the direct penalty for conviction o f an offense may 
be incarceration, loss o f a valuable license, or a fine heavy 
enough to indicate criminality, such offense is a “ serious 
crime" within the public defender statute. A defendant who is 
charged with any such misdemeanor and who cannot afford to 
hire his own lawyer is eligible for representation by a public 
defender. Alexander v. C ity o f Anchorage, Op. No. 738, 490 
P2d 910 (Alaska 1971).

A indigent defendant is not mtitled to representation by 
any particular attorney. McKinnon v. State, Op. No. 1075, 
526 P2d 38 (Alaska 1974).

Once counsel is appointed to represent an indigent defen­
dant, the parties enter into an attorney-client relationship which 
is no less inviolable than i f counsel had been retained. 
McKinnon v. Stale, Op. No. 1075, 526 P2d 18 (Alaska 1974).

II. Waiver of Right to Counsel

To be valid, a waiver o f the right to counsel must be made 
with an apprehension o f the nature o f the charges, the offenses 
included within them, the range of punishments, possible
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Rule 39 ALASKA RULES OF COURT

defenses, mitigating circumstances and all other facts essential 
to a broad understanding of llie whole matter. Gregory v. 
State, Op. No. 1269, S50 P2d 374 (Alaska 1976).

Magistrate must ascertain whether defendant understands 
benefits of counsel by recorded colloquy with defendant before 
right to counsel may be waived. Gregory v. State, Op. No. 
1269, 550 P2d 374 (Alaska 1976).

When defendant is unable to make an intelligent choice as 
to waiver of right to counsel it is die duly of the court to 
assign counsel. Gregory v. State, Op. No. 1269, 550 P2d 374 
(Alaska 1976).

When defendant pleads guilty without the assistance of 
counsel, the plea is invalid unless defendant waived his right 
to counsel. Gregory v. State, Op. No. 1269, 550 P2d 374 
(Alaska 1976).

Failure of arraignment or trial record io demonstrate that 
defendant understood what he was giving up by declining the 
assistance of counsel was cause for reversal even though 
record showed that defendant had been advised of his right to 
counsel. O ’ Dell v. Municipality of Anchorage, Op. No. 1588, 
576 P2d 104 (Alaska 1978).

Failure of court to ask questions of defendant to assure that 
he understood precisely what rights he was giving up by 
declining legal representation at sentencing hearing required 
vacation of sentence. Smith v. State, Op. No. 134. 651 P2d 
1191 (Alaska App. 1982).

Trial judge committed reversible error in not allowing 
defendant, charged with drunk driving in 1984, to have a 1975 
drunk driving conviction set aside on the ground that, although 
informed by the magistrate taking his guilty plea in 1975 of 
his right to an attorney, he was net informed of what an 
attorney could do for him. Petranovlch v. State, Op. No. 547, 
709 P2d 867 (Alaska App. 1985).

Failure o f the trial court to assure by an on-the-record 
inquiry that the accused understood the benefits o f counsel and 
the dangers o f self-representation prior to waiving his right to 
counsel was reversible error notwithstanding the accused's 
previous contacts with the criminal justice system. James v. 
State, Op. No. 669, 730 P2d 811 (Alaska App. 1987).

Defendant's waiver of his right to counsel prior to pleading 
guilty to a DWI charge was valid where the magistrate advised 
him of the maximum and minimum penalties for the offense 
and after he responded affirmatively to the question: "Do you 
know what a lawyer is?". Tobuk v. Slate, Op. No. 683, 732 
P2d 1099 (Alaska App. 1987).

U I. Effective Assistance o f Counsel

A defense counsel must perform at least as well as a 
lawyer with ordinary training and skill in the criminal law ar.d 
must conscientiously protect his client's ini vest, undefiectrd 
by conflicting considerations. Rlsher v. Stats, Op. No. 1053, 
523 P2d 421 (Alaska 1974).

A ll that is required o f counsel in rendering effective 
assistance o f counsel is that his decisions, when viewed in the 
framework o f trial pressures, be within the range of reasonable 
actions which might have been taken by an attorney skilled in 
the criminal law, regardless o f the outcome of such decisions. 
Rlsher v. Stale, Op. No. 1053, 523 P2d 421 (Alaska 1974).

A defendant does not suffer an unconstitutional deprivation 
of effective assistance of counsel because of tn error commit­

ted by his attorney which in no manner contributes to the 
conviction. Rlsher v. State, Op. No. 1053, 523 P2d 421 
(Alaska 1974),

A defendant who has not demonstrated that he understands 
the benefits of counsel cannot be said to have waived counsel. 
Gregory v. Stale, Op. No. 1269, 550 P2d 374 (Alaska 1976).

Rule 40. Time.
(a) Computation. Except as otherwise specifi­

cally provided in these rules, in computing any 
period of time, the day of the act or event from 
which the designated period of time begins to run is 
not to be included. The last day of the period so 
computed is to be included, unless it is a Saturday, 
Sunday, or a legal holiday, in which event the period 
runs until the end of the next day which is not a 
Saturday, Sunday, or legal holiday. When a period of 
the prescribed or allowed is less than seven days, 
intermediate Saturdays, Sundays and legal holidays 
shall be excluded in the computation. A half holiday 
shall be considered as other days and no’ as a 
holiday.

(b) Enlargement. When an act is required or 
allowed to be done at or within a specified time, the 
court for cause shown may at any time in its discre­
tion:

(1) With or without motion or notice, order the 
period enlarged f application therefor is made before 
the cxpiratio.. .he period originally prescribed or 
as extended by _ previous order, or

(2) Upon motion permit the act to be done after 
the expiration of the specified period if the failure to 
act was the result of excusable neglect; but the court 
may noi enlarge the period for taking any action 
under Rules 33, 34 and 35 except as otherwise 
provided in those rules, or the period for taking an 
appeal.

(c) Unaffected by Expiration of Term. The 
period of time provided for the doing of any act or 
the taking of any proceeding is not affected or 
limited by the expiration of a term of court The 
expiration of a term of court in no way affects the 
power of a court to do any act in a criminal proceed­
ing.

(d) For Motions —  Affidavits. A written 
motion, other than one which may be heard ex parte, 
and notice of the hearing thereof shall be served not 
later than 5 days before the time specified for the 
hearing unless a different period is fixed by rule or 
order of the court. For cause shown, such an ~.der 
may be made on ex parte application. Copies of all 
photographs, affidavits, other documentary evidence 
and a brief, complete written statement in support of 
the motion, shall be served with the motion. The 
opposing party shall serve either
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No VRA Screening Necessary

IN T H E  D I S T R I C T / S U P E R I O R  C O U R T  F O R  THE STAT E O F  A L A S K A
A T

( ) 
( )

v s .

STATE OF A L A S K A

DOB:

P l a i n t i f f ,

D e f e n d a n t .
CASE NO. CR

J U D G M E N T  F O R  COSTS OF 
C O U R T  A P P O I N T E D  A T T O R N E Y

The c ourt a p p o i n t e d  an a t t o r n e y  to r e p r e s e n t  the d e f e n d a n t  in 
this case.

The co urt has h e l d  a h e a r i n g  in c o n f o r m i t y  w i t h  C r i m i n a l  Rule 
39(c). B a s e d  thereon, it is ordered that d e f e n d a n t  p a y  for
services of a p p o i n t e d  c o u n s e l  in the amount of $______________________,
w h i c h  shall be paid in the f o l l o w i n g  m a n n e r : ____________________________

This o r d e r  shall h a v e  the same force and e f fect as a j u d g m e n t  in 
a c ivil case and m a y  b e  e n f o r c e d  by e x e c u t i o n  a g a i n s t  d e f e n d a n t ' s  
property.

Date J u d g e

Ty p e  or P r i n t  Name
I c e r t i f y  that on ________________ ,
a copy o f  this j u d g m e n t  w a s  sent 
or g i v e n  to:

D e f e n d a n t
D e f e n s e  A t t o r n e y : _________________
P r o s e c u t o r :_________________________

C l e r k :_____________

CR-211 (12/91) (cs) Crim. R. 39
J U D G M E N T  F O R  COSTS OF A S  1 8 . 8 5 . 1 0 0 - . 1 2 0
COURT A P P O I N T E D  A T T O R N E Y



..................... .............

IN THE DISTRICT/SUPERIOR COURT FOR THE STATE OF ALASKA
AT __________________

( ) 
( )

vs.

STATE OF ALASKA

Plaintiff,

Defendant
CASE NO. CR

REQUEST FOR APPOINTED COUNSEL

I wish to have a lawyer and cannot afford to pay for one. I request that the court appoint a lawyer 
to represent roe.

STATEMENT OF FINANCIAL RESPONSIBILITY

I understand that if the court decides I am able to pay for part of the costs of my defense Qawyer's 
services and other costs), the court may order me to pay for these items.

FINANCIAL STATEMENT

Name__
Address

Phone_____
Date of Birth 
Soc. Sec. No.

Present employer

Employer 
A ddress_______

(If not now employed, state last employer and date terminated.) 

___________________________________  Phone _________

Member of Union □  yes □  no  

I. DEPENDENTS Name

Which One?

A g £ Relationship

II. INCOM E INFORM ATION (after taxes, but before other deductions)
Y ourself Y our Spouse

a. Current Monthly Income ________________ _____________

b. Incom e during last 12 months: ________________ ______________

W ages ________________ ___________________________
Public Assistance ___________________________________________
Unem ployment ________________ ______________
Other_______________________  ________________ ______________

(specify)
TOTAL YEARLY INCOME ________________ ______________
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III. FAMILY ASSETS - Present Value

Cash oh hand or in bank
Land, buildings, or 

trailers
Motor vehicles
Securities: stocks, bonds, 

notes
Businesses
Snow machines, boats, 
airplanes

IV.

TOTAL ASSETS 

FAMILY DEBTS

Mortgages
Loans
IRS
Child support 
arrearages

Others (charge cards, 
bills, etc.)

TOTAL DEBT

V. MONTHLY EXPENSES

Food 
Rent 
Utilities 
Car payments 
Furniture & 
TV payments 

Child support 
or alimony 

Mortgages 
Loans
IRS back taxes 
Others (charge 

card, bills, 
etc.)

TOTAL EXPENSES:

GENERAL WAIVER

I authorize anyone, including my past employers, to release to the Alaska Court System all 
information concerning any income source I have had for a period of three years immediately 
preceding my first court appearance in which an appointed lawyer is representing me.

QA3H

I declare, under oath, that I have read or have had read to me the state of Financial Responsibility 
on page one and the above General Waiver, and I understand them. I further declare, under oath, 
that the above Financial Statement is true.

I understand that this Financial Statement may be made available to the Attorney General after the 
conclusion of this case, and that if I give false information in this statement, the false information 
may be used to prosecute me for peijury under Alaska Statute 11.56.200.

Date

Subscribed and sworn to or affirmed before me on , 
a t_______________________, Alaska.

Defendant's Signature 

 , 19

(SEAL) Clerk of Court, Notary Public or other person 
authorized to administer Oaths.
My commission expires:_______________________
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