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CS FOR HOUSE BILL NO. 147(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

EIGHTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES MACLEAN, Phillips, Porter

A BILL
FOR AN ACT ENTITLED
"An Act relating to the disclosure of information by an employer about the job

performance of an employee or former employee.”

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.160. JOB REFERENCES. An employer who discloses information
about the job performance of an employee or former employee to a prospective
employer of the employee or former employee at the request of the prospective
employer or the employee or former employee is presumed to be acting in good faith
and, unless lack of good faith is shown by a preponderance of the evidence, may not
be held liable for the disclosure or its consequences. For purposes of this section, the
presumption of good faith is rebutted upon a showing that the former employer

(1) recklessly, knowingly, or with a malicious purpose disclosed false
or deliberately misleading information; or

(2) disclosed information in violation of a civil right of the employee

-1- CSHB 147(JUD)
New Text Underlined [DELETED TEXT BRACKETED]
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or former employee that is protected under AS 18.80 or under federal law
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EIGHTEENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES MACLEAN, Phillips, Porter

A BILL
FOR AN ACT ENTITLED
"An Act relating to the disclosure of information by an employer about the job

performance of an employee or former employee."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.65 is amended by adding a new section to read:

Sec. 09.65.160. JOB REFERENCES. An employer who discloses information
about the job performance of an employee or former employee to a prospective
employer of the employee or former employee at the request of the prospective
employer or the employee or former employee is presumed to be acting in good faith
and, unless lack of good faith is shown by a preponderance of the evidence, may not
be held liable for the disclosure or its consequences. For purposes of this section, the
presumption of good faith is rebutted upon a showing that the former employer

(1) knowingly or recklessly disclosed false or deliberately misleading
information;

(2) disclosed information with a malicious purpose; or
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ALASKA STATE LEGISLATURE

Representative Eileen Panigeo MacLean WHILE IN JUNEAU
Co-Chair House Finance Committee State Capitol, Room 507
P.O. Box 830 Juneau, Alaska 99801-1182
Barrow, Alaska 99723 465-4833

'907) 852-7111 465-4525

463-3241 FAX

HOUSE OF REPRESENTATIVES

Dlistilet 37
TC: Representative Brian Porter, Chairman
Né)gtfoféohpe House Judiciary Committee
Anakiuvuk Pass
A FROM: Representative Eileen P. MacLean
Nulqout
Pont Lape DATE: February 25, 1993
Walnwrlg.it
SUBJ: Scheduling HB 147
Northwest Arctic
Aiblgh This is to request a hearing the the House Judiciary Committee
Buckland for HB 147, relating to the disclosure of information by an
dana employer about the job performance of an employee or former
Kona employee.
Kotzebue
Noatak
N HB 147 presumes than an employer is acting in good faith, unless
Shungnak it is shown that the reference was knowingly false, deliberately

misleading, was given with malicious purpose or violated the
seward Peninsula — employees civil rights.

Brevig Mission
Diomedo

Shishmaref HB 147 is modeled after a Florida Law which passed in 1991
Waos protecting employers when giving references for former
employees. A Legislative Research Report is attached which

includes a copy of the Florida bill and an analysis of the law.

This bill is identical to HB 441 in the 17th Alaska Legislature
which passed the House and was left in the Senate Rules
Committee at the time of adjournment last year. The State
Chamber of Commerce supports this bill and I'm not aware of
any opposition.

If you have any questions, please contact Rena Bukovich of my
staff at 465-6872.



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

(907) 405-3867 or 465-2450
FAX (907) 465-2029 130 Seward Street, Suite 409

Juneau, Alaska 99801-2105

Mail Slop 3101
MEMORANDUM February 10, 1993
SUBJECT: Sectional Summary of HB 147 (Job references)
TO: Representative Eileen MacLean
FROM: Teresa B. CramersfAnAn
Legislative Counsel
You have requested a sectional summary of the above-desciibed bill. As a

preliminary matter, note that a sectional summary of a bill is not considered an
authoritative interpretation of the bill. The bill itself is the best statement of its

contents.

Section 1 adds a presumption to the code of civil procedure to protect employers
who give job references, either at the request of a future employer or of a current
or former employee, concerning the employee. The employer is presumed to have
acted in good faith. Unless lack of good faith is proven, the employer may not be
held liable for statements made in the job reference.

TC:pl
93-074.plm



Regional Office:

415 E Street, Suite 200 KW gBFpilBl
Anchor*: j?, Alaska 99561
(907) 278-2722
FAX 278*6643

ASCC Posttlon Papcr
HB 147
2/25/93

The Alaska Stale Chamber of Commerce_SUPPOIt8 HB 14? - An act of relating to the
disclosure of information by an employer about the job performance of an employee or
former employee. This legislation adds new language to AS 09.65, relating to the
disclosure of information by an employer about the job performance of an employee or
former employee.

Under HB 147, an employer who provides job performance information to a prospective
employer, will be presumed to be acting in good faith and, unless evidence shows a
significant lack of good faith, the employer cannot be held liable for the disclosure or
the consequences of the disclosure of information regarding an employee or fonner
employee.

ASCC supports HB 147 because of the protection it provides employers. In Alaska
there is a relatively small applicant base and it is imperative that employers are able to
act in good faith, sharing information with one another. Although statistics vary on the
number of defamation cases that have been tried and won, or settled out of court, the
fact remains that sharing objective information currently comes with a risk many
employers cannot afford to take.

While ASCC fully recognizes the value of good employees, it is important that
employers be able to share all pertinent information without fear of repercussion,
providing they are acting in good faith. Therefore. ASCC-Stronglv supports HB 147 and
urges the Alaska House of Representatives to pass this legislation in an expeditious
fashion.



FIB Alaska

National Federation of
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CHAIRMAN, MEMBERS OF THE COMMITTEE, MY NAME IS RESA JERREL, AND
I AM THE STATE DIRECTOR FOR NATIONAL FEDERATION OF INDEPENDENT
BUSINESS - NFIB/ALASKA. 1 AM HAPPY TO BE HERE TODAY TO TESTIFY IN
FAVOR OF HB 147.

NFIB/ALASKA 1S COMPRISED OF 5,000 SMALL AND INDEPENDENT
BUSINESS OWNERS. THE LEGISLATIVE AGENDA OF NFIB/ALASKA IS
DETERMINED BY OUR BALLOT. THE BALLOT 1S OUR ANNUAL POLL OF OUR
MEMBERS ON A SERIES OF ISSUES DEEMED CRITICAL TO SMALL BUSINESS.

A MAJORITY VOTE, OF THE MEMBERS IN RESPONSE TO THE POLL, SETS OUR
POLICY AND POSITION ON LEGISLATIVE ISSUES. WE THEN SHARE THE
RESULTS OF OUR POLL WITH THE LEGISLATURE AND ADMINISTRATION.

ON THE 1993 STATE BALLOT WE ASKED OUT MEMBERS THE FOLLOWING
OUESTION:

SHOULD THE LEGISLATURE ADOPT LEGISLATION THAT WOULD

PROVIDE IMMUNITY FOR EMPLOYERS FOR DISCLOSING INFORMATION

At.OUT FORMER EMPLOYEES TO POTENTIAL EMPLOYERS?

EIGHTY-SIX PERCENT OF NFIB/ALASKA MEMBERS VOTED TO SUPPORT THIS
LEGISLATION. AT THE PRESENT TIME, MANY EMPLOYERS LIMIT THE AMOUNT
AND TYPE OF INFORMATION THAT THEY RELEASE ABOUT EMPLOYEES. THIS
BILL PROVIDES A MECHANISM FOR PROSPECTIVE EMPLOYERS AND EMPLOYEES TO
REQUEST INFORMATION FROM A CURRENT OR FORMER EMPLOYER ABOUT THEIR
JOB PERFORMANCE IN A FAIR AND RATIONAL MANNER.

NFIBZ/ALASKA THANKS YOU FOR THE OPPORTUNITY TO COMMENT ON THIS
LEGISLATION. IF YOU HAVE ANY QUESTIONS 1 WOULD BE HAPPY TO TRY AND

ANSWER THEM.



First National Bank

of Anchorage

February 12, 1993

Representative Bill Hudson
Room 114 State Capitol
Juneau, Ak. 99801

Re: HB 147
Dear Representative Hudson,

I understand that Representative MaclLean introduced an
Employee Reference bill, HB147. As a local employer 1
would” request that you give your full support to this
bill. Please keep in mind that business i1s the backbone
of the Alaskan economy. It will certainly have a positive
effect on the quality of employees all businesses hire.
Under the current law employers are afraid to fully answer
reference i1nquiries for Tear of a defamation suit. This
legislation goes a long way toward correcting that

situation.
Please let me know 1f you will support this bill.

Vice President
PO Box 21667
Juneau, AK 99802-1667

646 West 4th Avenue » P.O. Box 100720 * Anchorage, Alaska 99510-0720



Cassie L. Anderson
P.0O. Box 100720, (Ste. 840)
Anchorage, Alaska 99510-0720

February 5, 1993

Representative Eileen MaclLean
Alaska State Legislator

State Capitol

Juneau, Alaska 99801-1182

Dear Representative MaclLean:

As a Personal Officer | exist in an environment where
exchange of information is extremely limited by my personal and
professional fear of lawsuit. In Alaska | have a relatively
small applicant base and it is therefore imperative that
employers are able to act in good faith sharing information with
one another. Although statistics vary on the number of
defamation cases tried and won or settled out of court, the fact
remains that sharing objective information comes with a risk many

of us cannot afford to take.

In 1992 House Bill No. 441 offered us a hope that the
legislature of our state would support our ability to give and
receive more information than merely job title and salary.
Please re-introduce similar legislation since it significantly
impacts the employers and employees who compose your
constituency.

Respectfully yours,

Cassie L. Anderson

cc: Randy Phillips
Pete Kott
Ed Willis

First National Bank
of Anchorage

Cassie Anderson

Personnel Officer

Personnel Department
423 a Street « P.0. Bo* 100720  Anchorage. AK 99510-0720
907/263-3544



Regional Office:
415 E Street, Suite 201

Anchorage, Alaska 99501 *STATE*

(907) 278-2722

FAX 278-6643 CHAMBER

OF COMMERCE

Representative Brian Porter
Capitol Building

Room 122

Juneau, AK 99802-1182

Dear Representative Porter:

On behalf of the Board of Directors of the Alaska State Chamber of Commerce, |
wish to express my thanks for your co-sponsorship of House Bili 147. An act
relating to the disclosure of information by an employer about the job performance of
an employee or former employee.

The Alaska State Chamber of Commerce, representing the interests of the business
community, recognizes that businesses and individuals face the threat of defamation
suite for providing information regarding employees and former employees. This
threat of suite hinders or prevents the exchange of relative and objective information
pertaining to employee job performance.

ASCC supports HB 147 because of the protection it provides employers. In Alaska
there is a relatively small applicant base and it is imperative that employers are able
to act in good faith sharing information with one another. Although statistics vary on
the number of defamation cases that have been tried and won, or settled out of
court, the fact remains that sharing objective information currently comes with a risk
many employers cannot afford to take.

Disclosure of information about job performance of an employee or former employee
to a perspective employer, acting in good faith, can enhance the quality of the

employees hire. Thus the potential employer can most efficiently utilize a limited
applicant base.

Again thank you for your support and effort, and | look to working with you near in
the future.

Sincerely,
larpie Parsons
Resident

ss/JMP

m B P i m n W iim INATHITM



Alaska State Legislature

130 Seward Street. Suite 213
Juneau, Alaska 99801-2196

Legislative Research Agency
Phone: (907) 465-3991

Fax: (907) 463-3351

February 20, 1992
MEMORANDUM
T0: Representative Max Gruenberg

FROM: Christine M. Cheff
Legislative Analyst

RE: Employer Liability for Negative References
Research Request 92.127

You asked for a copy of the new Florida law which provides immunity from
liability to an employer who in good-faith discloses information about a former
employee®s job performance to a prospective employer. You also asked for a
copy of any synopsis or analysis of the law.

Florida House Bill 497 became law on May 30, 1991, without the governor's
approval (Attachment A). According to a House Judiciary Committee analysis
of the bill, prior to passage of this law employers had no explicit exemption
from liability for good-faith disclosure (Attachment B). Various Florida court
decisions however provided the impetus for introduction of legislation by
recognizing an employer®s "qualified privilege: in communicating information
about a former employee, if given to a prospective employer in good faith and
without malice. The judiciary committee analysis also suggests this new law
complements Florida statutes which make falsification ofan employment
application a first degree misdemeanor. It is believed the combination of
these laws enables employers to make better employment decisions from accurate
information.

Also included with this memorandum are copies of three law review articles
which may be, of interest to you. The articles were written during the late
1980s when the number of libel and slander cases filed by former employees
against fprmar employers was noticeably increasing. Employers consequently
began to an|t th amount of information disclosed about former employers in

AChapter 91-165.

2Wayne R. Wells, Robert Walter and Robert J. Calhoun, "Potential Employer
Liability for the Disclosure of Employee Information,” Akron Business and
Economic Review, 1989, pp. 22-28. James B. Conroy, "Defamation in the Workplace:
The Law of Massachusetts,” Massachusetts Law Review, Summer 1989, pp.84-94.
William A. Hancock, "Liability for Employment References,” Corporate Counsel”s
Quarterly, October 1988, pp-1-27.
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an effort to reduce the litigation risk. All three articles provide overviews
of the legal principles of defamation, apparently the most common claim in such
lawsuits, and offer suggestions for limiting employer liability.

We hope this information will be useful. Please let us know if we can be of
further assistance on this or any other matter.

Attachments
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AMENDMENT
OFFERED IN THE HOUSE BY REPRESENTATIVE DAVIDSON

TO: HB 147

Page 1, line 12, after "“given':

Insert ""negligently, recklessly, or'



DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA
(907) 465-3867 or 465-2450

FAX (907) 465-2029 130 Seward Street, Suite 409
Mail Slop 3101 Juneau, Alaska 99801-2105
MEMORANDUM March 10, 1993
SUIJECT: Job references (CSHB 147 (Jud))
TO: Representative Brian Porter

Chair, House Judiciary Committee

FROM: Teresa B. Cramer
Legislative Counsel

You have requested a short explanation of the meaning of "negligently” and
"recklessly™ as those terms might be used in Sec. 09.65.160(1) as set out in section 1
of the draft CSHB 147 (Jud). In the time available, 1 have not been able to research
your question thoroughly.

If the terms were both included in Sec. 09.65.160, the sentence would read, in
pertinent part:

For purposes of this section, the presumption of good faith is rebutted
upon a showing that the former employer

(1) knowingly, recklessly, or negligently disclosed false or deliberately
misleading information;

(2) disclosed information with a malicious purpose; or

(3) disclosed information in violation of a civil right of the employee or
former employee .. ..

The terms "recklessly'™ and ""negligently' are not generally defined in the civil laws of
this state. Their criminal law definitions do explain the difference between the state
of mind each term idresses. These definitions, taken from AS 11.81.900(a), read:

(3) a person acts "recklessly” with respect to a result or to a
circumstance described by a provision of law defining an offense when
the person is aware of and consciously disregards a substantial and
unjustifiable risk that the result will occur or that the circumstance
exists; the risk must be cf such a nature and degree that disregard of
it constitutes a gross deviation from the standard of conduct that a
reasonable person would observe in the situation; a person who is
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unaware of a risk of which the person would have been aware had that
person not been intoxicated acts recklessly with respect to that risk;

(4) a person acts with "criminal negligence™ with respect to a
result or to a circumstance described by a provision of law defining an
offense when the person fails to perceive a substantial and unjustifiable
risk that the result will occur or that the circumstance exists; the risk
must be of such a nature and degree that the failure to perceive it
constitutes a gross deviation from the standard of care that a reason-
able person would observe in the situation.

Under civil law, the difference between ™negligence™ and 'reckless’ conduct is
generally one of degree. Negligence is defined in Black’s Law Dictionary, rev’d 4th
ed., 1963, as

the omission to do something which a reasonable man, guided by those
ordinary considerations which ordinarily regulate human affairs, would
do, or the doing of something which a reasonable and prudent man
would not do.

In ch. 5, sec. 34, pages 185 - 186, of Prosser’s Handbook of the Law of Torts. Fourth
ed.. 1971, the meaning of "reckless™ is addressed:

The usual meaning assigned to "'wilful,” wanton™ or "'reckless,” according
to taste as to the word used, is that the actor has intentionally done an
act of an unreasonable character in disregard of a risk known to him
or so obvious that he must be taken to have been aware of it, and so
great as to make it highly probable that harm will follow.

The result is that "wilful,"”" wanton' or "reckless" conduct tends to take
on the aspect of highly unreasonable conduct, or an extreme departure
from ordinary care, in a situation where a high degree of danger is
apparent. As a result there is often no clear distinction at all between
such conduct and "'gross™ negligence, and the two have tended to merge
and take on the same meaning, of an aggravated form of negligence,
differing in quality rather than in degree from ordinary lack of care.
It is at least clear, however,that such aggravated negligence must be
more than any mere mistake resulting from inexperience, excitement,
or confusion, and more than mere thoughtlessness or inadvertence, or
simple inattention, even to the extent of falling asleep at the wheel of
an automobile, or even of an intentional omission to perform a
statutory duty, except in those cases where a reasonable man in the
actor’s place would have been aware of great danger, and proceeding
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to the face of it is so entirely unreasonable as to amount to aggravated
negligence.

(Footnotes omitted.)

Please let me know if you have additional questions on this matter.

TC:pl
93-181.pIm
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State of Florida
Chapter 91 - 165

House Bill 497



CHAPTER 91-165
House Bill No. 497

An act relating to immunity from civil liability; creating s. 768.095, F.S.; pro-
viding former employers with immunity from civil liability in the good-
faith disclosure of information regarding the job performance of former
employees to prospective employers; providing an evidentiary standard,;
providing an effp”ive date.

Be It Enacted by the Legislature of the State of Florida:
Section 1 Section 768.095, Florida Statutes, is created to read:

768.095 Employer immunity from liability: disclosure of information regarding
former employees,—An.employer who discloses information about a former em-
ployee's iob performance to a prospective employer of the former employee unon
request of the prospective employer or of the former employee is presumed to be
acting in good faithand. unless lack of good faith is shown bv clear and convincing
evidence, is immune from civil liability for such disclosure or its consequences. For
purposes of thissection”the presumption.of good faithJa rebutted upon a showing
that the information disclosed bv the former employer was knowingly false or de-
liberately misleading, was rendered with malicious purpose, or violated anv civil
right of the former employee protected under chapter 760.

Section 2. This act shall take effect July 1, 1991, or upon becoming a law,
whichever occure later, and shall apply to causes of action accruing after that date.

Became a law without the Gov?- uor’s approval May 30, 1991.
Filed in Office Secretary of State May 28, 1991.

This publication was produced at a base cost of $25.75 per page for 1500 copies
or $.0171 per single page for the purpose of informing the public of Acts by
the Legislature.

1

CODING: Words stricken are deletions; words underlined are additions.
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House Judiciary Analysis
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DATE: March 23, 199i

HOUSE OF REPRESENTATIVES
COMMITTEE ON
JUDICIARY
BILL ANALYSIS & ECONOMIC IMPACT STATEMENT

BILL #: HB 497
RELATING TO: Civil li.ability/Former Employer
SPONSOR(S): Glickman

STATUTE(S) AFFECTED: Section 768.095, Florida Statutes
COMPANION BILL(S): CS/S 856 (identical)

COMMITTEES OF REFERENCE:
(1) JUDICIARY
2
A3)
4
5)

I. SUMMARY:
HB 497 immunizes a former employer, acting in good Tfaith, from civil
actions of a former employee for disclosing information regarding the

former employee®s Jjob performance.

HB 497 creates no local or state fiscal 1impact.

printed on recycled paper
STANDARD FORM 11/90



STORAGE NAME: h497_jud

DATE:
PAGE 2
L

March 23, 1991

SUBSTANTIVE ANALYSIS:

HEENT SITUATION:

Presently, Florida Statutes do not provide explicit immunity for
an employer®s good faith disclosure of information to a
prospective employer regarding the job performance of a former
employee. Courts 1in Florida have recognized, however, the commo..-,
law principle that an employer has a defense of qualified
privilege in communicating information about a former employee to
a prospective employer if the communication is made in good faith.
Boehem v. American Bankers 1Ins. Group. 557 So.2d 91 (Fla. 3d DCA
1990) (former employer®s comment regarding an employee ® sexuality
was protected, statement did not reflect malice and was in
response to an inquiry from a prospective employer); Nodar wv.
Galbreath. 462 So.2d 803 (Fla. 1984)(statements made by student®'s
father at school board meeting concerning performance of student's
English teacher were qualified as privileged). Furthermore, an
employer 1is protected by the First Amendment to the United States
Constitution. So long as the information disclosed is truthful
and is not confidential, an employer should be insulated from any
kind of civil liability.

Under certain circumstances, the legislature has created criminal
penalties for those individuals who falsify employment
applications. For example, for positions related.to Community
Service for the Developmentally Disabled (Section 242.335, Florida
Statutes), alcohol treatment centers (section 396.0427), and drug
treatment centers (397.0716), the legislature has imposed the
penalty of a first degree misdemeanor for any person who
willfully, knowingly, or intentionally misrepresents
qualifications. The extension of immunity for an employer®s good
faith disclosure of an employee®s job performance may complement
existing law by further ensuring that prospective employees
truthfully complete employment applications.

EFFECT OF PROPOSED CHANGES:

HB 497 may encourage employers, who were hesitant to discuss a
former- employee®s job performance, to provide prospective
employers with a more open and complete disclosure of an
employee®s job performance.

SECTION-BY-SECTION ANALYSIS:

Section 1 creates section 768.095, Florida Statutes, to provide
that an employer who discloses information regarding a former
employee®s job performance at the request of the prospective
employer or the former employee, shall be immi~.e from civil
liability for such disclosure or its consequences.

Section 2 provides an effective date of July 1, 1991, or upon
becoming law, whichever occurs later.

STANDARD FORM 11/90
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It1. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT:

A. FISCAL IMPACT ON STATE AGENCIES/STATE FUNDS:

Non-recurring Effects:

None

Recurring Effects:

None

Long Run Effects Other Than Normal Growth:
None

Total Revenues and Expenditures:

None

B. FISCAL IMPACT ON LOCAL GOVERNMENTS AS A WHOLE:

Non-recurring Effects:
None

Recurring Effects:
None

Long Run Effects Other Than Normal Growth:

None

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

1,

Direct Private Sector Costs:

None
Direct Private Sector Benefits:

As a result of HB 497, employers may feel more comfortable
discussing a former employee®s job performance with a

prospective employer. The net effect is that employers will

able to make more informed employment decisions because the

be

STANDARD FORM 11/90



STORAGE NAME: h497.jud

DATE:
*PAGE 4

1v.

VI.

CONSEQUENCES OF ARTICLE VII.

March 23, 1991

employer should have more complete information relating to
employment candidates.

3. Effects on Competition. Private Enterprise and Employment
Markets:

None

FISCAL COMMENTS:

APPLICABILITY OF THE MANDATES PROVISION:
Not applicable
REDUCTION OF REVENUE RAISING AUTHORITY:

Not applicable

REDUCTION OF STATE TAX SHARED WITH COUNTIES AND MUNICIPALITIES:

Not applicable

COMMENTS:

AMENDMENTS OR COMMITTEE SUBSTITUTE CHANGES:

SIGNATURES:

COMMITTEE ON JUDICIARY:

Prepared by: Staff Director:
Billy Buzzett Richard A. Hixson

STANDARD FORM 11/°

SECTION 18 OF THE FLORIDA CONSTITUTION:
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BY JAMESB.CONROY

James B. Comoy received
his J.D. degree, magna cum
laude, from the George-
town University Law Cen-
ter. He is a junior partner
in the Litigation Depart-
ment at the Boston law
firm of Nutter, McClennen
ed Fish where he concen-
trates much of his practice
in employment litigation.
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Introduction

An unprecedented wave of Utigation is flooding the
courts with libel and slander claims based on negative
job reviews, unfavorable employment references, derog-
atory termination interviews and other forms of work-
place defamation/ Reacting to the costs as well as the

L Suitsbrought%yemplo ees against theiremployers now account
for about one third of all defamation actions. wall'Street journal, at
33, col. 4]0ctober 2. 1986).

%ig%rne v. Essex County Newspapers. lac., 367 Mass. 849. 855
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risks of such lawsuits, many employers have reduced
their employees' performance evaluations to meaning-
less generalities, imposed strict censorship on interof-
fice communications and stopped giving references al-
together. This is a loss for everyone concerned. The free
exchange of information in the workplace is just as im-
portant to atile employees as it is to their employers.
More broadly, consumers are the ultimate beneficiaries
when hiring, firing and promotion decisions are made
on the basis of well-informed judgments.

At the same time, employees should have ample
means co seek legal redress when their employers dis-
parage their reputations without just cause. Few injuries
are as thoroughly ruinous as the undeserved loss of one's
good name, and the consequences may be particularly
devastating on the job and in the marketplace.

For centuries, the common law of defamation has
struggled to maintain an appropriate balance between
these competing values. "On the one hand, the tort law
ofthis Commonwealth has long recognized a right of re-
dress to one who suffers injury to his reputation by the
publishing of a defamatory falsehood. On the other
hand, freedom of expression is guaranteed...

Following a brief review of libel and slander in gen-
eral, this article focuses on rhe manner in which the law
of Massachusetts balances these competing rights and
values in the workplace.-1typically, employees' defama-
tion claims are precipitated by 1) an unfavorable evalua-
tion,- 2] an allegation of workplace misconduct; 3) a de-
rogatory comment in a company publication, or 4) an
unflattering reference. This article reviews Massachu-
setts law governing all four scenarios, suggests how em-
ployers may be counselled to avoid inappropriate defam-
atory communications and discusses ways and means
to reconcile more justly the conflicting interests which
die law ofdefam ation must balance in the workplace.

|. Basic Law of Defamation
A. Elements ofa Cause of Action

Defamation consists of a false and unflattering state-
ment communicated to one or more individuals about
another.* Written defamation is libel. Oral defamation is
slander. Ineither case, the plaintiff must prove all five of
the essential elements of both torts:

3. Forafullreview of Massachusetts defamation Law, see371 Nolan,
Massachusetts Practice §§91-10411979),
4, McAvtiyv. shumn, 401 Mass. 593,597 (1988).



Fiist, the statement at issue must be "defamatory,"
classically defined as "words which would tend to hold
the plaintiff up toscorn, hatred, ridicule orcontempt, in
the minds of any considerable and respectable segment
m the community?'5Accusing an employee of misfea-
sance or malfeasance on the job is defamatory per se 4as
is any publication which would tend to deter others
from doing business with him.'

Second, since causes of action for libel and slander
protect the plaintiffs reputation rather than his own
peace of mind, the defamatory remark must be "pub-
lished" to someone other than the one defamed.' Berat-
ing an employee when no one else is present, no matter
how unfairly or energetically, cannot give rise to a defa-
mation claim.” However, internal communications
closely confined within a single business entity may
well support a c-aise of action.DBecause an unfavorable
intra-ccrporate evaluation, report or casual conversation
can have devastating consequences forthe maligned em-
ployee, "(t)he argument that acommunication between
agents of the same corporation is not acommunication
toathird person is not impressive in dealing with such a
subject as defamation...."1L

Third, the defamatory statement must refer specifi-
cally to the plaintiff or be reasonably discernible as
such.'1Heavily veiled references to "certain parties"
may not be actionable, but a suggestion thac "a certain
head of the Accounting Department is skimming from

5. Stone, supra n.2,367 Mass. at 853.

(i'.lglﬁsman V. New England Newspaper Pub. Co., 286 Mass. 258, 262
*. A.EM. Corp. V. Corporate Aircraft Management, 626 F.Supp.
1533, 1551 |D. Mass. 1985).

3. Btauerv. Globe Newspaper Co., 351 Mass. 53,56 (1966).

?.89Comerfotd V. West End Street Railway Co., 164 Mass. 13, 15
18951,

10. Sanderv. Metropolitan Life Insurance Co., 313 Mass. 337,348-
4911943),

11 1d.

12. MIGi. Inc. v. Gannett Massachusetts Broadcasters, Inc., 25
Mass. App. Ct. 394,39611988).

13. McCollum V. Lambir, 145 Mass. 234,238 (1887).

14, McAvoy, supra n.4, 401 Mass. at 597. In Philadelphia Newspa-
ﬁers. Inc. v. Hepps. 475 U.S. 767,775-78 (1986&, the Supreme Court
eld that in a libel case agai&sca media defendant, the Erst amend-
ment required that plaintiff baas the burden of proving falsity, and
thus a state common law rule (similar to Massachusetts'), imposing
the burden of proof on this issue on the defendant, was unconstitu-
tional. In McAvoy, supra, the SIC did not decide whether Hepps ap-
plied inacase involving anonmedia defendant. 401 Mass. at 597 n 4.
15. G.L-M. c.231, §92. However, in Mauna v. Huff, 394 Mass. 328,
333 n.6 (1985), the Supreme Judicial Court held that this element of
the statute is constitutionally invalid where the plaintiffs are public
figures or public officials, The Court left open the issue of whether

the same constitutional infirmity applies to actions brought by pri-

vate plaintiffs. 1d.
16. 37 f. Nolan, Massachusetts Practice. §99 at 125-26 (1979), and
cases cited.

17. stone, supra m2, 367 Mass. at 860-61. Loss of prospective em-

ployment resuiting Eom a defamatory reference has always been

the till" leaves no room fordoubt about the wrongdoef5
identity.'-1

Fourth, the remark must be false. Although the
plaintiff bears the burden of alleging falsity, under Mas-
sachusetts law it is up to the defendant to prove truth as
an aim-mauve defense.'4Even if a written defamatory
statement is true, it may still be actionable if the defen-
dant published it maliciously in a conscious effort to
ruin the plaintiffs reputation without lawful reason.'5

For all libel and most slander ¢laims, nominal dam-
ages may be awarded without proofofactual injury;#but
to recover compensatory damages, aplaintiff must prove
genuine harm.1 Typical general damages include lost
reputation and resulting mental anguish.BSpecial dam-
ages may also be recovered when pleaded and proved."*
However, where a multi-count complaint alleges defa-
mation among other causes of action, only one recovery
may be had for asingle injury, no matter how marry theo-
ries support it.!0

Corporations,1isole proprietorshipsfland other busi-
ness entities are accountable for defamatory statements
made by their agents or employees acting Within the
scope of their employment. Employers are also directly
liable for any defamatory statements which they ex-
pressly authorize.3 Furthermore, employers are liable
for arty statements made by their agents or employees
while acting within their actual or apparent authority*4

compensable.E.g.,Doanev.Grew,220Mass. 171,176(19156);St. Clair
v. Trustees of Boston University, 25 Mass. App. Ct. 662,665 n.2, re-
view denied, 402 Mass. 1104 {1988). In a significant new develop-
ment, however, the Appeals Court recently declined to disturb an
award or damages for the loss of a job the plaintiff aIreadY held. In
Mendez V. M.S. Walker. Inc., 26 Mass. App. Ct. 431, 432 (1988), the
plaintiff had worked for the defendant company as an employee at
will. He was fired after the company's president told his supervisor
chat he had stolen company property. Although the plaintiff had only
filed a defamation claim, asserting no cause of action fot "wrongful
termination” in any of its forms, the jury awarded damages for the
loss or his job. On appeal, the defendant arqued that the plaintiff's
iniuries resulted from the discharge rather than the slander and be-
cause the discharge was coi ur.":wful in itself, the ﬁlamuff's lost in-
come, asopposed to his lostrepuutk a should not have been consid-
ered in assessing damages. The Appeals Court declined to consider
thisargument, solely because it had not been raised below. 1d. at 435.
Certainly, holding that lost wages are compensable whenever an em-
ployee is fired because of a defamatory accusation would radically
transform the doctrine of employment at will, for a related discus-
sion of Mendez, see mfranotes 91-94 and accompanying text.

13. Stone, supram 2,367 Mass. at 860.

19 1d.

20. See,e.q., St. Clair, supran.17,25 Mass. App.Ct. >'665n.2 (where
plunnfflostajob opportunity afterdefendantdets' ied him tna refer-

ence, separate damages could not be awarded renoam on theories cf
slanderand intentional interference with advantageous relauoos|.

21. Eg., Galvinv. New 'dirk. New Haven @) Hartford Railroad Co.,
341 Mass. 293,296 (19601,

22. EIf, PionV. Caron, 237 Mass. 107, 111 (1921).
23. Eg, MillsV. WT. Grant Co., 233 Mass. 140, 145 (19191.

24. Ezekiel v. tones Motor Co., 374 Mass. 382, 391119781; Bander,
supra n.10,3" 3Mass. at 348.
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B. Protected Expressions of Opinion

Most of this article nddresses employers' defamatory
’ statements of fact about their employees,- statements of
pure opinion are immune from liability in the first in-
stance. "(Ulnder the First Amendment there is no such
thing as afalse idea. However pernicious an opinion may
seem, we depend for its correction not on the conscience
of judges and juries but on the competition of other
ideas."3 [n sharp contrast, "there is no constitutional
value in false statements of fact" ancffalsely defamatory
factual statements enjoy no sanctuary under the first
amendment.b

Whether a statement is one of fact or opinion is a
question of law if reasonable persons could not decide
the matter differently; but the issue is for the jury if the
statement could reasonably be understood either way.1
The best test seems to be whether the remark is suscep-
tible of proof. Astatement is factual if it can be proved, at
least theoretically, to be true or false- it is an expression
of opinion if it is subjective or open to speculation.3 To
say that John Smith is unfit for promotion may be a pro-
tected expression of opinion,- to say that John Smith has
stolen the company blind is an actionable statement of
fact. ®The court must consider not just one word or
phrase but the entire statement in context, giving
weight to the circumstances, the medium of dissemina-
tion, the audience, and any mitigating or cautionary
terms that the publisher may have included.'OEpithets
deemed opinionated when uttered in the heat of a con-
frontational labor dispute might be taken as statements
of fact when spoken calmly and with due reflection.3

Evenan expression of otherwise unadulterated opin-
ion may support a cause of action if it implies a basis in
undisclosed fact.1l Liability may come from saying too
little rather than too much. Simply describing one'sem-
ployee as an alcoholic may give him grounds to sue be-
cause the statement implies undisclosed evidence of ex-

25. Certz v. Robert Welch. Inc.. 418 U.S. 323,339-40 (1974).
26. 1d. at 340.

27, Kin? v. Globe Newspag)er Co., 400 Mass. 705, 709 (1987), cert,
denied. 108S.Cc. 112111988).

28. Cole V. Wesanghouse Broadcasting Co.. Inc., 386 Maas. 303,
310-12, cm . denied. 459 US. 1037 (1982).

29. 1d. Although the accusation of then would be actionable, detea-
dant should prevail upon proof of the accusation's truth or a reason-
able basis for belief in its troth.

30. 1d. at 309.

31, 1d. at 310. In Thrri v. Ayik, 386 Mass. 721, 723 (1982), the SIC
staecd that "(flederal labor law pre_emﬁts Sum libel law to the extent
thatdefamatory statements made in the contextofalabor dispute are
actionable only if made with knowled?e ortheir falsity or with reck-
less disregard of the truth." The federal standard does not completel

"preempt" sure law so much as modify it to conform to first amend-
ment standards. In some circumstances federal labor law may fully
preempt sute law-that is, remove the availahility of a sute law
claim and consigna.inion worker to the remedies available under her
collective bargaining agreement. This occurs when an empIOﬁ/ee's
sute law claim dependsfor its resolution on interpretation of the la-
bor contract. tingle?. Norge Div. of Magic Chef. Inc., 108 S. Ct. 1877
(1988). In most circumstances, however, unionized workers may pur-
sue defamation claims without relying on the union contract. Eg..
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cessive drinking; but noting that the empl yyee had wine
with dinner and concluding that he is an alcoholic is a
protected expression of opinion based on disclosed, non-
defamatory facts.3

Surely, an employer is entitled to its opinions of its
employees, particularly when those opinions are impre-
cise and cannot be characterized as statements of partic-
ular Hcts.¥ Whether specific individuals should be
hirea, fired, promoted or demoted are "inherently sub-
jective questions which rely as much on an assessment
of (the company's) needs as on the plaintiff's capabili-
ties."3 Accordingly, to the extent that they neither ex-
press nor imply false statements of fact, evaluations and
references ought to be protected absolutely as state-
ments of pure opinion.

C. Absolute and Conditional Privileges

The law also provides absolute privileges for a nar-
row category of defamatory statements of fact. An abso-
lute privilege is a license to defame, providing a com-
plete defense even for statements which were
maliciously motivated, known to be false, and pub-
lished indiscriminately with reckless disregard for the
rights of the person defamed.% Accordingly, absolute
privileges are only justified in the most compelling cir-
cumstances. In Massachusetts, they are strigtly con-
fined to statements made in the course of litigation,3
legislative proceedings,5* or adjudicative agency hear-
ings.®This is a measure of che paramount value which
the law assigns to the free flow of information through
the courts and the legislature. "(Tjt is more important
that witnesses be free from the fear of civil Liability for
what they say than that a person who has been defamed
by their testimony have a remedy?'d

Although no absolute privilege exists beyond the
halls of government, conditional privileges are recog-
nized in other settings where the law takes a more bal-

Linn V. Plant Guard Workers, 383 U.S 53 (1966).

32. King, supran.27,400 Mass. at 713.

33. MyersV. Boston Magazine Co., 380 Mass. 336,339 (1980).

34, Underwood v. Digital Equipment Corp.. Inc., 576 F.Supp. 213,
2171D. Mass. 1983), applying Massachusetts law and quqtm_? Cole,
supran.28,386 Mass. at 312 ?no cause ofaction where plaintiff's em-
ployer oFmed after plaintiff's resignation that his departure was a
'minor loss" and he should not be rehired).

35. Underwood, suprar.34,576 F.Supp. at 217. —

36. Ezekiel, supra n.24, 374 Mass. at 385; Mezullo V. Malecz, 331
Mass. 233,236(1954).

37. E.g.,Abom v. Upson, 357 Mass. 71, 72-73 (1970).

38. E.g., Sheppard V. Bryant, 191 Mass. 591, 594-95 (1906].

39. E.g, Supamschen V. Merchants Dispatch Hanspartaaon Corp.,
722 F.2d 922, 932 (Ist Cir. 1983). Originally, only defamatory state-
mentsdeemed pertinent to the proceedings in which they were made
were absolutely privileged. E% Hoar V. Wood, 44 Mass. 193, 197
(1841)]. But appropriately liberal coosmictions of what may he perti-
nent have so eroded that limitation as to stnp it ofail etfccave mean-
ing. Eg., Abom, supran.37,357 Mass. at 73.

40. Abom.supran.37,357 Mass. at 72. Itiscunous that the law pro-
vides an absolute privilege only in settings where lawyers, legislators
~nd tudges ply their trades.



anced view, seeking not only to encourage uninhibited
speech but also to guard against Licentious defamation.
Like absolute privileges, conditional privileges are cre-
ated by circumstances. "An occasion Makes a publica-
tion conditionally privileged if the circumsrances in-
duce a correct or reasonable belief that (@) there is
information that affects a sufficiently important inter-
est of the publisher, and (b) the recipient's knowledge of
the defamatory matter will be of service in the lawful
protection of the interest."*1

Unlike absolute privileges, however, conditional
privileges are lost when abused. It has long been under-
stood that people should be insulated from liability for
what they say "when the cause or occasion of the publi-
cation is such as to render it proper and necessary for
common convenience and the general welfare of society
chat the party making it should be protected from liabil-
ity...provided it is made in good faith, and without a
willful design to defame.”1A conditional privilege is
lost when the publisher's conduct or motives are incon-
sistent with the rationale which justifies the privilege.*1
The defendanc has the burden to prove the existence of
circumstances giving rise to a privilege." The burden
then shifts to the plaintiff to prove that the privilege was
abused.*1

One form of conditional privilege is created when
publisher and recipient have acommon interest and the
communication is reasonably calculated to further it."
Among such conditionally privileged occasions are situ-
ations in which the publisher and the recipient share a
legitimate business interest in the information ex-
changed.*'

n. The Employer's Privilege

Th - employer's privilege is "a natural corollary” of
these broader principles.” It is rooted both in self-
interested rights and in disinterested duties. To protect
themselves, employers are entitled to candid assess-
ments of the people they liire and entrust with their af-
fairs. Toprotect those who work forthem, employers are
not only allowed but required to investigate sexual ha-
rassment, invidious discrimination and other work-
place misconduct. To protea outsiders, employers have

41, Humphrey* National Semiconductor Corp., IS Mass. App. Cc.
132,133, review denied, 393M a«. 1102(1984), quoting Restatement
(Second) or Tons §594, at 263 (5th«d. 1977).

*12. Gossettv. Gilbert, 72 Mas*. 94,97 (1856) (emphasis supplied).
-13. Doane. supran.17,220 Mass. at 180.

*U. Humphrey, supran.41,18 Mass. App. Ct. at 134 and cases cited
45, 1d.

46, Sheehan V. Thbin, 326 Mass. 185, 190-91 (1950); Humphrey, su-
praadl, 18 Mass. App. Cc. at 133.

47 8rattV. International Business Machmes Corp., 392 Mass. 508,
512-13 (19841, Pennoner, Retailers Commercial Agency. Inc., 342
Mass. 515, 520 (19611, Restatement ISecond) of Tbns §594, com-
mentseandf, at265-66 (5thed 1977).

48. FoleyV. Polaroid Corp., 400 Mass. 82,94-95 (1987).

49, Bract, supra n.47.392 Mass. at 509,

50. Id- Dexter's Hearthside Restaurant. Inc V. Whitehall Co., 24
Mass. App. Cc. 217,222, review denied, 400 Mass. 110411987),

adispensation ifnot a duty to tell the unvarnished truth
when asked to give references. None of these rights and
duties can be discharged with due diligence unless em-
ployers are reasonably protected from liability while
pursuing them. Accordingly, "[a]Jnemployer has acondi-
tional privilege to disclose defamatory information con-
cerningan employee when the publication is reasonably
necessary to serve the employer's legitimate interest in
the fitness of an employee to perform his or her job."*9

The following discussion reviews the four most
common scenarios giving rise to the employer's privi-
lege and the three basic ways in which it may be lost
through abuse.

A. Privileged Occasions
1 Employee Evaluations

The common law has long recognized that employ-
ers are entitled to accurate information about their em-
ployees' strengths and weaknesses. D Accordingly, em-
ployers and their managers are conditionally privileged
co communicate frankly about the skills, performance
and qualifications oftheir personnel. Standing alone, an
unfavorable evaluation disseminated among legiti-
mately interested persons will not support adefamation
claim.ILNor does it matter whether the evaluation conr'
prises a formal reviewllor a spontaneous critique of an
employee's perceived shortcomlngs" In either event,
the employer's interest in assessingand communicating
about the employee’'s fitness to do her job lends the privi-
lege its legitimacy.Beyond assessments of an employ-
ee's diligence, abilities and performance, appraisals of
his character as well, as his physical and mental health
are also conditionally privileged, so long as they reason-
ably relate to his employment. 1L

Typically, an employee's reviews are prepared and
disseminated entirely within the organization which
employs her. But so long as two or more business enti-
ties share acommon interest in the condua and perfor-
mance of ezch other's personnel, representatives of
Company A enjoy a conditional privilege to make perti-
nent, unflattering comments to appropriate persons in
Company Babout the tatter's employees. 4

51. McCone v. New England Telephone a) Telegraph Co., 393 Mass.
231,235-36 (1984)Sremarks aboutemployees contained in poor eval-
uations found privileged even though company policy required low
ratings for a predetermined percentage of the workforce in order co
achieve a "bell shaped curve” reflecting top to bottom ranges of per-
formance and ability).

52. Eg.,id.at232-33.

53. E.g., Foley, supran.48,400 Mass. at 94.

54, Bratt, supran.47,392 Mass. at 509.

55. 1d.at516-17. The privilege should apply with equalforce to eval-
uations of persons applying for positions aswellas those who already
have them. Ineitherscenario, the employerhasanequally legitimate
interestin‘a frank evaluation.

56. Humphrey, supra n.41, 18 Mass. App. Ct. at 133--34 |a condi-
tional pnwlege protected Company A'sRegional Sales Manager who
wrote to the Presidentof Company B, expressing dissatisfaction with
three of the biter's salesmen who sold Company A's productsl.
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2. lhvestigations of Misconduct in the Workplace

An employer has "obvious and legitimate interests
in determining the validity of an accusation of unlawful
conduct leveled against [its] personnel.”5 So long as the
employer acts upon such charges in good faith, with ap-
propriate circumspection, and with reasonable cause to
believe that they may be true, he is privileged to ask
guestions, make allegations and issue repons without
fear of liability.3

Again, this aspect of the privilege is grounded not
only in the employer's own interests but also in those of
others. Employers are more than entitled to investigate
workplace wrongdoing; they are bound by law to do so.
For example, under Massachusetts law, as well as Title
VIl of the Civil Rights Act of L964,0employers have an
affirmative duty to maintain a workplace free of sexual
harassment and intimidation®and to investigate sexual
harassment charges.4 Under the Federal Occupational
Safety and Health Act ("OSHA"),4 the employer's man-
date to maintain a safe working environment includes a
duty to investigate substance abuse and other safety haz-
ards and discipline employees who violate OSHA regu-
lations.4l Even under traditional common law princi-
ples, employers are charged with a duty to maintain a
safe environment for persons entering the workplace
and may be held liable for their employees' violence.4

The privilege to conduct prudent, discreet and well
meaning investigations of employee misconduct recog-
nizes the employer's legitimate interest "in protecting
its employees, in preserving employee morale, in pro-
moting sound and efficient business operations and in
insuring the highest level of professional conduct."%
Workplace wrongdoing would rarely be addressed with
appropriate dispatch if employers and their agents were
likely to incur liabilities in the course of reasonable ef-
forts to prevent or stop it. Indeed, failure to investigate
alleged wrongdoing might even be deemed a form of
acquiescence.4

3. References

"Where inquiries are made as to the character and
capabilities of a former servant, the occasion is a privi-

57. DiSilva V, Polaroid Corp., 1985 Mass. Apf). Div. I, 4, 45 FEP.
Cases 639 (Disr. Ct. 1985). Thi* is a particularly thorough and well-
considered Appellate Dishsioaopinion.

58. Calvm, svpra a.21,341 Mass. at 296, and cases cited; DiSilva.
1985 Mass. App. Div. at 4, and cases cited.

59. 42 U.S.C. §2000e ec seq; C.L-M. C.151B §84<1,16A - ¢.214. §IC,
College-Town. Division oflnterco.. Inc. V. M.C.A.D., 400 Mass. 156,
163-67(1987).

60. E.E.0.C.GuidelinesonDiscrimination Because of Sex, 29 C.FR.
§1604.11(1988).

61. College-lbwn. Division ofInterco.. Inc., supran.59,400 Mass. at
163-67 and cases cited; DiSilva, supraa 57,1985 Mass. App. Div. at4-5.
62. 29 U.S.C. 8651 etseq.

63. 29 U.S.C. 8654(a); Floyd S. Pike Electrical Contractor. Inc. V.
OSHA. 576 F.2d 72, 76 (5¢h Cir. 19781,

64. See. e.g., Hobart V. Cavanaugh. 353 Mass. 51, 52-53 (196~
lownetof service station held Liable tor station attendant's assault on
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leged one. Of that there is no question. It is the typical
case of a privileged occasion."4

The privilege to give unfavorable employment, credit
and character references without undue liability benefits
the recipient rather than the publisher. In knowingly
passing off a dishonest, violent or incompetent employee
on an unsuspecting prospective employer, the party giv-
ing the reference may do nothing to harm herself. Indeed,
she may rid herself of abad apple or, better yet, foist him
off on a competitor. However, this is adisservice not only
to the miscreant's new boss but also to his new co-
workers and members of the public who will interact
with him or pay for his work. An employer who tells the
whole truth asshe fairly sees it when asked for a reference
by a legitimately interested party performs a public ser-
vice. "Giving information as to the character and capabil-
ities of a former servant...is not a legal obligation en-
forced by law... [but] [t|he law recognizes its existence as a
social obligation which cannot be performed unless it
creates a privileged occasion."#4

Indeed, the day may not be far off when a past em-
ployer may be held liable for a falsely favorable reference.
Massachusetts is among many jurisdictions which have
recognized a cause of action for "negligent hire," render-
ing employers liable for their employees' crimes or negli-
gence on the job where the employers were carelessin
screening them.® Third party complaints against past
employers who failed to report such proclivities when
asked ifany existed may not be far behind.

Finally, most references are given with the express or
constructive consent of the person defamed; and con-
sent is a defense to libel or slander. DAfter asking for a
reference from her former boss or supervisor or listing
him as areference in her application, aplaintiff is poorly
positioned to complain when the result is not to her lik-
ing.'IThe privilege also applies, however, when the refer-
ence is given at the initiative of the prospective em-
ployer'lor even with no solicitation at all, so long as the
recipient is legitimately interested.'1By implication, a
defendant employer has been held protected even where
a person asking about the defendant's former employee
was not genuinely interested in hiring him, but was
merely posing as such to elicit information. So far as the

a customer)R Rego V. Thomas Brothers Corp., 340 Mass. 334, 335
11960) (employerofconstruction worker held liable for his attack on
an Intruder who interfered with his removal of boulders from a
worksite!.

65. DiSilva, supran.57,1985 Mass. App. Div. at 4.

66. 1d.atbn.3.

67. College-Town Division of Interco.. Inc., supra n.59, 400 Mass.
163-67, Doane, supran.17,220 Mass. at 176.

68. Id.at 177.

69. Foster v. The Loft. Inc., 26 Mass. App. Ct. 289, 290, review
granted, 403 Mass. 1102(1988) (subsequently settled and dismissed),
Silverr"Negligect Hiring Claim's Take Off," 13 A.BA.1 72-78 (1987).
"0. Chnstopherv.Akin, 214 Mass. 332,334-35 (1913).

7). Childsv. Erhard, 226Mass. 454,456(1917), BillingsV. Fairbanks.
136 Mass. 177, 178(1883).

72. BumsV. Barry, 353 Mass. US, 118-19(1967).

73. Seee.g. Gussert, supran.42, 72 Mass. at 99 (agents of a charity



defendant knew, the inquiry was legitimate and the priv-
ilege was preserved.”*

Of course, it is up to the plaintiff to prove that the
defendant gave any defamatory reference at all.'5Where
*no direct evidence exists that the defendant or any of
its agents actually did give the plaintiff a poor re-
view, "(wlithouc impermissible speculation, inferences
to chat effect could not be drawn merely from (the
former employee's! lack of success in obtaining other
employment.™'4

4. Company Publications

General circulation newspapers and magazines are
conditionally privileged to report the news and make
fair comment on any subject of public interest.” The
same conditional privilege covers publications distrib-
uted to limited groups who share acommon interest."*
This category includes bulletins, newsletters and ocher
house organs which employers produce for employees.
These should enjoy the same news and commentary
privileges chat cover more expansive journals. Because
internal publications are a vehicle foremployers cocom-
municate with employees, they should also be covered
by the employer's broad privilege to communicate with
chose who share an incerest in the company's affairs.

B. Losing the Privilege Through Abuse

The employer's privilege protects free speech, pro-
motes meritocracy in the workplace and serves other
legitimate public interests, all by protecting well-
intentioned communications among persons entitled
co make and receive them. But along with the employ-
er's protection from undeserved liability comes acorres-
ponding dimirushmenc of the employee's protection
from unwarranted vilification. The common law's rec-
ognition of the employer's privilege constitutes a judg-
ment chat its benefits outweigh its costs. That rationale
evaporates and the privilege is lost when an employer
abuses it by "failing to confine itself to the purposes for
which the law granted the privilege."”7

The following discussion reviews the three principal
forms of abuse through which the privilege may be
destroyed.

vM:re privileged to issue uaaolicrted public warnings about a dishon-
est former employee who continued after her discharge to collect
concnbuuons which she kept for herself) the chanty's "pnvace inter-
estand their duty to the public alike required that such notice should
be given, if they believed the facts stated in it to be crue, and acted
honestly and in good faith in making the publication"!.

74, Bums, supran.72,353 Mass. at 119.

75. Mailhottv. Liberty Bank Oust Co., 24 Mass. App.Ct. 525,527
0.3(1987).

76. ld.

?1. Eg., Cefaluv. Globe Newspaper Co., § Mass. App. Ct. 71, *4-75
(19791, cert, derued, 444 U.S. 1060 (19801,

7S. E.g., Sheehan, supran /6,326 Mass. at 191,

79. Bander, supran,10.313 Mass. at 343. Fora recent review of Cases
discussing the conditional nature of the panegi\; and the ways in
which it may be lost, see ludd v. McCormack, 27 Mass. App. Ct. 167.
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1 Knowing or Reckless Falsity

When an employer discloses defamatory informa-
tion about his employee in a privileged situation, the
statement "may cum out not to be true...[but] (tjruth or
falsehood is not material if there is no abuse of the privi-
lege or if no actual malice is shown."®Nevertheless, the
privilege is meant to protect mistakes, not reckless or
intentional falsehoods. It is settled that employers' false
accusations are not privileged when they did not act on
"their honest belief in the cruth."3The employer need
not prove that his statements were true, the employee
must prove them false and demonstrate that the em-
ployer had no fair grounds for believing them.1 Cer-
tainly, proof that the employer actually knew his state-
ment was false has always been sufficient to defeat the
privilege.®6

On the other hand, an equally venerable principle
pennies an employer to communicate information that
he has not verified. One old opinion goes so far as to say
chat in giving a reference about a former employee, an
employer
would not do his whole duty if he should confine his answer
to tacts which he knows to be facts of his own knowledge. Nor
would he do his whole duty if he should confine himself to
giving information which he has fully investigated. Indeed
(so long as he informs the party making the inquiry that the
information is unverified and of uncertain trustworthiness]
he would fail in doing his full duty ifhe should omit to impart
any material information which has come to him, even if he
has not attempted to investigate it at all.4

An employer does not forfeit his privilege simply
through negligent failure to determine the truth of
what he said unless there is evidence that he actually
disbelieved it "or that his belief was not reasonably
grounded."*5T he employer must actually know that the
statement is false, or disseminate itwith "reckless disre-
gard" forwhether it istrue or not./T he rationale for this
heightened degree of protection stems from the very na-
ture of a conditional privilege. Simple negligence gives
rise to liability where no privilege exists.Therefore, "(t]Jo
apply the negligence standard to a conditional privilege
would defect the concept [of a privileged communica-
tion] and its objective of promoting the free flow of

173-76(1989).

80. Dexter's Hearhside Restaurant. Inc., supra n.50, 24 Mass. App.
Cc.at222-23, Bums, supran.72,353 Mass. at 119,

81. Cassett, supran.42,72 Mass. at 99,

82. 1d.

83. E.g. Childs, supran.71,226 Mass. ac457.

84, Doane, supran.17,22C Mass. at 177-78.

85. Foley, supraa.48,400 Mass. at 95-96.

86. Bract, supra n.47, 392 Mass. at 515-16. The verm of art for a
knowing orreckless publication ofa false and defamatory communi-
cationis "actualmalice," which does not necessarily entail ill will ot
hatred, the term of art for which is "specific malice." {Eg. Stone, Su-
pran.2,367 Mass.at867). These and othervarucionson tﬁe ‘malice”
theme have injected much confusion into an already tangled area of

the law.



information co further a legitimate private or public
interest1"

"Reckless disregard for the truth"” cannot be compre-
hensively defined. Indeed, che standard seems to shift
wich the type of privilege at issue. At least where the
defendant draws his privilege from che fact that he de-
famed a public figure or public official, afinding of reck-
lessness requires evidence that he not only failed to ver-
ify che statement but actually doubted it himself. "That
information was available which would cause a reasona-
bly prudent man coentertain serious doubts is not suffi-
cienc."a The standard is subjective; it must be proved
that the defendant himself mistrusted what he said.B
Further, plaintiffs must prove such recklessness not
merely by a fair preponderance, but by clear and convinc-
ing evidence.10

However, in Mendez v. M.S. Walker, Inc., the Ap-
peals Court applied a very different standard in consider-
ing whether an employer had forfeited his privilege.4In
Mendez, the employer had accused his employee of
stealing. The court suggested neither that the employer
had no basis for believing this, nor that he had actually
entertained serious doubts. On the contrary, he had
watched the employee load what appeared to be acarton
of the company's goods into the trunk of his car.” Not-
withstanding, where the employer's suspicions were
"easy and relatively sure of verification,” his failure to
investigate them deprived him of his privilege when
they turned out to be false.%In sum, the court permitted
a flndlng of recklessness based on what the employer
should have doubted, not on what he did doubt: "Reck-
less disregard does not necessarily imply that the charge
has a flimsy basis...Recklessness can also be shown by a
failure to verify in circumstances where verification is
practical and the matter is sufficiently weighty to call
for safeguards against error."%%4

There is little to distinguish such abroad definition
of "knowing and reckless falsity" from simple negli-
gence. In either case, defendants are required to act "rea-
sonably in checking on the truth or falsity...of the com-
munication before publishing it."® It is difficult co
reconcile Mendez with prior decisions of the Supreme
judicial Court.9Indeed, just one year before Mendez,
che Appeals Court itself held that "(s)imple negligence,

31. Bran,supraa.47,392M aaj.at515n.il.

38. Scone, supran.2,367 Maw.at867-68.

$9. 1d., McAvtry, supran.4,401 Mim. ac599.

90. stone, supra n.2,367 Maas, at 870.

91, 26 Mass. App.Ct. 431,433-34 (1988).

92. 1d. at 434. When confronted with this evidence, the employee

claimed that the carton contained not company goods but his own

ﬁfopert?/. He invued his supervisor to inspect the carton and satisfy
imselfof the employee's innocence. The supervisordeclined. 1d.

93. Id.

94. 1d.ac433-34.

95. Appleby V. Daily Hampshire Gazette, 395 Mass. 32, 36 (1985),

want of sound judgment, or hasty action will not cause
loss of the privilege."9

Further uncertainty results from other case law
exonerating employers from liability for defamation de-
spice their failure to verify suspicions of criminal wrong-
doing before publishing them. In Arsenault v. Alle-
gheny Airlines. Inc.?* the United States District Court
for the District of Massachusetts applied Massachusetts
law and held that where an employer had reason to be-
lieve what he wrote when he wrote it, his letter suggest-
ing that a certain employee had aided and abetted mis-
use of company funds retained its privileged stacus even
though the putative thiefwas later acquitted of larceny.”
Similarly, in Foley v. Polaroid Corp., even after a male
supervisor was acquitted of sexually assaulting a female
employee, the Court held that a Polaroid executive was
privileged to tell acolleague that he remained convinced
of the accused man's guilt where no evidence existed
that he did not believe it. 1D

Notwithstanding the fine lines between mere negli-
gence and recklessness, broad general principles can be
drawn from the foregoing cases. First, statements of
pure opinicn about an employee's conduct, character or
performance are never actionable so long as they imply
no undisclosed facts and no evidence exists that they
were not genuinely believed when made. Second, where
defamatory facts are at issue, the publisher's actual br-
lief in their truth and the absence of recklessness in
holding and expressing that belief will generally pre-
serve the privilege; but if ready means are available to
confirm or refute the validity of the charge with little or
no expense or delay, failure to do so may vitiate the privi-
lege. Third, an employer need not believe charges of mis-
conduct in order to reveal them to legitimately inter-
ested parties while making reasonable inquiries.
Finally, even false and unsubstantiated hearsay may be
privileged so long as the employer identifies it as such
and does not vouch for its truth or reliability.

2. Malicious Motivation

Apart from the content of the communication, the
privilege may be lost through malicious motives. "Mal-
ice, which destroys the defense of privilege, must be
taken to mean that the defamatory words, although spo-

auoc)ing Restatement ISecond) of Thits §5805 comment g (5th ed.
1977).

96. E.g., Petitioner. Retailers Commercial Agency. Inc.. supra n.47,
342 Mass. at 522, quoting Pecue V. West, 233 N.Y. 316,322, 135 N.E.
515,517 (1922) |"the conduct which would destroy a qualified privi-
lege musthe 'more than mere negligence or wantofsound judgment’
and there must be 'more than hascy or mistaken action™].

97. Dexter's Hearthside Restaurant. Inc., supran.50,24 Mass. App.
Ct.at223.

98. 485 F.Supp. 1373 (D. Mass.|, aff'd, 636 F.2d 1199 (1980), cert, de-
nied, 454 U.S. 821(1981).

99. 1d. at 1380.

100. 400 Mass. 82,94-96 (1987).
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ken on a privileged occasion, were not spoken pursuant
to the right and duty which created the privilege but
were spoken out of some base ulterior motive,"TL The
privilege exists to advance legitimate interests, not as a
pretext for giving vent to grudges, prejudices or personal
rivalries. Even valid accusations may be unprivileged if
made for invalid reasons.11

Where an occasion would otherwise be privileged,
che employee has the burden of proving improper moti-
vation.IBOften, this is not easy, particularly because a
combination of proper and improper purposes will not
defeat the privilege. So long as the "motivating force" is
legitimate, ill will is immaterial.* Nonetheless, cir-
cumstances may support an inference of nefarious mo-
tives even if the defendant does not admit them. The
jury may be permitted to decide whether ill will was the
motivating force or merely coincidental where evidence
suggests that the person who defamed the employee dis-
liked him,Tbwas his rival,Ibbore him agrudge for some
previous incident, 0 vilified him angrily or cursed or
shouted at him,IB maligned him repeatedly,1® need-
lessly did so in the presence of others,10or sought to re-
taliate against him for exercising lawful rights. 1l

On the ocher hand, the privilege is not defeated by
the mere fact that the communication was intemper-
ate.1M Although the employer expressed himself more
vehemently than he might have, he may testify that his
motives were legitimate, leaving the jury to find the
truth.Even if adefamatory statement was tinged with
hostility, so long as it was made to serve a legitimate end,
the privilege remains.It* It is neither surprising nor
blameworthy for an employer co be irked about an em-
ployee's misfeasance or malfeasance. Certainly, juries
should be cautioned not to confuse the intensity of con-
cern which justifies the employer's privilege with the
"malice" which negates it. An employer or his agent is
not acting maliciously simply by doing his job.1b

Given the endless diversity of circumstances, the
simplest statement of the rule is that "the defendant is

101. Dexter's Heaxthside Restaurant. Inc., supra n.50, 24 Mass.
App. Ct. at 223.

102. See, e.g., Ezekiel, supraa.24,374 Mass. at 390 (employer had no
privilege to accuse employee of stealing company property where it
was motivated by his price industrial accident claims and a desire to
nd itself of chose who make them)) Bander, supra n. 10,313 Mass. ac
344 (where motivated by a desire to humiliate an emplo.Y.ee and
"make an example of him " employer had no privilege to vilify him
asa"forger" and a "disloyal diagrace" after he testified co a congres-
stona |l committee that the company signed policyholders' names to
board of directors election ballo'j without their consent).

103. Ezekiel, 374 Mass. at 390.
104, 1d.at391. and cases cited.

105. Grindall v. first National Stores. Inc.. 330 Mass. 557, 559
(1953); Doane, supran.17, 220 Mass. at 176.

106. childs, supraa 71,226 Mass. ac 457.

107. Grmdall,supran.105,330Mass. at559; Childs, supran.71,226
Mass. at 437.

108. Gnndall, supra u.105, 330 Mass. ac 559,- Pion v, Caron. 237
Mass. 107,110(119211,-D0ane,supra n.17,220Mass.at 181;Robinson
V. Var.Auken, 190 Mass. 161, 166(1906).
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not Liable if he spoke the words in good faith under the
right or duty which the occasion created, and that he is
liable if he spoke the words from some other motive""4

3. Recklessly Excessive Publication

Even with the purest of motives and the highest re-
gard for che truth, an employer may still lose his privi-
lege by recklessly giving "excessive publiciry” to a de-
famatory communication. This form of abuse lies
neither in the publisher's ill will nor in his mendacity
but in his amplification of the slander or libel beyond
what is reasonably necessary. An excessive publication
may say more than is required to advance a legitimate
purpose, say it more often or more loudly than is needed,
or gratuitously spread it beyond the circle of persons en-
titled to hear it.1L The plaintiff has the burden of proving
excessive publication. il

Inthe early cases, juries were permitted to infer from
such excesses that the employer's real purpose was to
injure the employee maliciously rather than to serve a
legitimate end.19But in Galvin v. New York. New Ha-
ven &) Hartford Railroad,r° the Supreme Judicial Court
broke new ground and held that the privilege may be lost
even without actual or imputed malice, if the publica-
tion is "so unreasonable or excessive as to constitute an
abuse of the privilege."1lL

In Bratt v. International Business Machines
Corp.,2Lhowever, the Court cut back on the Galvin rule
and held that even "unnecessary, unreasonable or exces-
sive" publication will not destroy the privilege unless
the defendant acted recklessly. Even under the older
holdings, the mere fact that bystanders may have over-
heard a slanderous remark would not destroy the privi-
lege; M but Bratt goes much further and appears to re-
quire scienter: the publisher must know that he is
publishing excessively before the privilege is lost. The
Court in Bratt cited the commentary accompanying
8604 of the Restatement (Second) of Tbrts, which sug-
gests that there is no excessive publication so long as the

109. 3ander, supran.10,313 Mass. at 345,

51%8 Calvin, supra n.2l, 341 Mass. at 298; Grindall, 330 Mass. at
111. Bander, 313 Mass. at 344: Ezekiel, 374 Mass. at 384-89.

112. Atwillv. Mackintosh. 120 Mass. 177,182-83(1876).

113. Childs, supraa.71,226 Mass. at 457.

114, Sheehan, supra a.46,326 Mass. at 195.

115. DiSilva. supran.57,1985 Mass. App. Div. at 6.

116. Doane. supran.17,220M ass. at 180.

117, See infranotes 125-27.

118. Foley, supran.48,400 Mass. at 95.

119. E.g.. Christopher, supra n.70, 214 Mass. at 334: Atwill. supra
|Cll8161§) 120 Mass. at 183; Brow v. Hathaway, 95 Mass. 239, 242-43
120. 341 Mass. 293,298 (1960).

121. Id.

122, 392 Mass. 508, 513-17 (1984).

113. Eg, Billings V. Fairbanks. 136 Mass. 177. 179 (18S3].



publisher: (a) reasonably believed that he was pursuing
proper means to communicate with a legitimately in-
terested recipient; or () made a merely "incidental"
publication to unprivilegechpersons in the ordinary
course of business; or (¢) made aremark which unprivi-
leged, persons overheard simply because they were on
the scene. It

However, at least three different scenarios continue
to exist in which the privilege may be lost through ex-
cessive publication. First, the employer may say too
much, disclosing more tacts or indulging in more hyper-
bole than legitimate ends require.15 Second, the em-
ployer may rebuke the employee too often or with too
much enthusiasm.®Third, the employer may lose his
privilege through indiscretion, recklessly spreading the
defamation to persons who are noc legitimately entitled
oo hear it.1I Conversely, however, a plaintiff will noc be
heard to complain if he was the one.who insisted on air-
ing the matter in front of bystanders.lU

The privileged circle expands and contracts from
case to case. It generally includes the plaintiff's supervi-
sors,i:’ the company's attorneys, Bits security personnel
(at least in cases of alleged misconduct),B persons
whose jobs involve employee relations, BLclerical work-
ers who type and transmit sensitive letters and memo-
randa,Eband any other necessary or legitimately desir-
able participant in the evaluation, investigation or other
activity that renders che communication privileged. B

Dd. Summary Judgment

"In the area of defamation, summary judgment pro-
cedures have been described as particularly appropriate
because 'the stake here....is free debate....The threat of
being put cothe defense of a lawsuit... may be as chilling
co che exercise of First Amendment freedoms as fear of
che outcome of the lawsuit itself." " B5To be sure, persons
who may have lost their good names unjustly through
malicious or reckless vilification are entitled to make

124. Bratt. supran.47,392 Mast. at515a Il.
125. E.g,, Sheehan, supra n.46, 326 Mass. ac 193-94 (a union maga-
zine might legitimately report chatmemben of the brotherhood as-
saulted abusiness agent buc an unsubstantiated embellishment sug-
esting the victim was "old enough tobf their father" wasexcesswegh
row, supraa 119,95 Mass.at243 [employermayaccuseemployee o
theft if circumstances warrant such a charge but he may not accuse
herof unchasncy for good measure;ao allegations canhemade which
are "not appropriate co che legitimate objects of the occasion?").
126. See, e.g., Sander, suEraa 10,313 Mas*, at244 Wwhere executive
heatedly condemned on threedifferentoccasions employee who gave
unwelcome congressional testimony, such "expressions so often re-
peated in a manner so unrestrained wttre unnecessarg in order co se-
cure the benefit of the privilege"); Doane, supra a 17, 220 Mass. >t
177 ("if there is great excess in repeating what he has heard there is
evidence that the defendant was not acting within the privilege
which the occasion gave him but outside it").
1217, E.ﬁ.,CaIvin,supran.21,341 Mass.at2985theprivile e was lost
where the employer's agent loudly and repeatedly accused employee
of theft before a growing crowd of onlookers, even after employee
asked that the inquiry continue in private).

their cases to a jury; but some judges are inappropriately
reluctant to dispose of frivolous claims summarily.
There is ample support for a more decisive approach in
the appellate decisions. Time and again, summary dis-
missals of defamation claims have been affirmed where
the plaintiff produced no specific evidence sufficient to
overcome the defendant's privilege. B

In employment cases, it is more than clear that a
plaintiff states nn defamation claim if he points to no
specific tacts suggesting that the employer abused his
privilege.B"A party against whom summary judgment
is sought is not entitled to a trial simply because he has
asserted a cause of action to which state of mind is a ma-
terial element. There must be some indication that he
can produce the requisite quantum of evidence to en-
able him to reach the jury with his claim." BlIfthe record
contains no evidence that the employer recklessly
abused its privilege, summary judgment for the em-
ployer should be appropriate. Though Bratt v. Interna-
tional Business Machines Corp. was not decided on
summary judgment, its theme is important to many
summary judgmenc cases: "Whatever the manner of
abuse, recklessness, at least, should be required™ to state
aclaim.B

Particularly when all of the circumstances have
been disclosed and the record is replete with deposi-
tions, affidavits and other documentary evidence, che *
court may well have all it needs to award summary judg-
ment, even when motive, intent or state of mind is at
issue, so long as the plaintiffcan point to r.o specific evi-
dence from which a jury would be permitted to infer
abuse of privilege.¥0Merely suggesting, without more,
chat an employer or its agent may have been hostile to
the plaintiff because of some unrelated event is not
enough to defeat a properly supported motion.*1l
"[WJhere it isunlikely that the plaintiff will succeed on
tne merits of his claim, courts have been more willing,
within the area of libel than elsewhere, to grant sum-

128. Christopher, supraa 70,214 Mass. at 334-35.

129. E.g, McCane,supraab1,393 Mass. at 236.

130. E.g., Disilva. 1985 Mass. App. Div. at 6.

131, 1d.

132. E.g., Mendez, supraa 17,26 Mass. App.Ct. at 433.

133. E.g., Arsenault, supran.98,485 F.Supp. at 1377.

134. Bander, supraa 10,313 Mass. at336.

135, Cefalu,supraa 77,8 Mass. App.Ct. at 74, quaang Washington
Post Co. v. Keogh, 365 F2d 965,968 (D.C. Cir. 1966), cm . denied, 385
U.S. 1011 (1967).

136. E.g., Pritsker V. Brudnoy, 389 Mass. 776, 783 (1983); Myers, su-
ggasa33,380Mass.at337;MiCi. Inc.,supraa 12,25 Mass. App.Ct. at
137. McCone, supraa51,393 Mass. at 236.

138. Dexter's Heazthside Restaurant, Inc., supra n.50, 24 Mass.
App. Ct. at 223.

139, Brdtt. supran.47,392 Mass. at 515 (emphasis supplied).

140. Arsenault, supra 298,485 F.Supp. at 1378-81.

141. Driscoll v. Boston Edison Company, 15Mass. App.Ct. 954,956
(1988) (rescript).
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. Introduction

~ There has been a lot of discussion recently about the liability we may incur
in the context of giving employment references about our former employees
to prospective employers. We have reviewed many recent cases in diis area
to illustrate the extent of liability and suggest what we can do to reduce it
effectively.

This article is limited to one specific type of defamation — emﬁloyment
references to prospective employers. We find front examining the cases,
however, that It is not a ?ood Idea to limit our counseling to only this factual
situation. Indeed, many libel and slander cases arise not out of discharge and
s.ubsequent poor emplozment references, but rather out of excessive publica-
tion of the reason for the discharge to other employees and, in some cases,
to third parties for whom there is nojustification in disclosing the information.

One of the reasons we have limited the scope of this arlide is the growing
concern, particularly in the defense industry, for the problem of people ac-
cepting bribes or kickbacks in connection with ?overnment contracts, being
discharged, and then taking ajob with another defense contractor only to begin
the i{legal bribery or kickback scheme all over again. In the hearings leading
up to the recent statutory amendments to the Anti-Kickback Act, many spokcs-

1
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men for industry said that there was really nothing they could do about (he
lack of references being given by employers about their former employees.
If they did spread the word about their dishonest employees, they would run
substantial risks of defamation suits. One of the tilings we wanted to accomplish
by our research was to determine whether or not these risks were exaggerated.

The conclusions of our research arc ai follows:

L The general legal principles are not terribly adverse to employers. Vir-
tually all courts recognize a qualifiedprivilege for communications made from
a former employer to a prospective employer. Viewed in the abstract, this
privilege would assist us in structuring a set of guidelines that management
could follow, resulting in little if any liability exposure. However, there are
a few extreme cases which are difficult to counsel around. One Michigan
case, for example, docs not recognize any qualified privilege in this context,

2. An additional problem is the nature of tire qualified privilege. It depends
upon ajury finding Ilia! the person making the statements acted without malice.
Any time your case is going to stand or fall on the Jurw assessment of the
employee’s stale of mind, you will have some risk of liability.

3. Still another problem is the cost of defending these cases. One emPoner
estimated that it costs between $140,000 and $250,000 to defend one of these
Cases.

4. Perhaps (he most important !eEaI principle in the whole equation is the
virlual absence of any degree of risk at all for keeping quiet. We have not
found even a hint of possible liability for

— failing to give someone a reference letter;

— failing to give a reference even if it is specifically asked for by either
the former employee or the prospective employer, or both; or

— failing to give a reference in a situation where the prospective employer
hires someone who turns out to be a thief, even If we knew about (hIS
and were asked about it.

In oth-r words, while the liability for giving employment references may
have been somewhat overstated in recent articles, it is clear that there is some
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liability for these references, as opposed to no liability for a hard and fast
company policy of "no comment.”

5. Even on the “no comment" policy, wc would offer some cautions.

a. The rule must be consistently applied. WC cannot give or refuse to
give references selectively without running into potential liability on
at least two theories. The first is the negative implication 0f giving
four people glowing references and then when the fifth comes up, giv-
ing @ "no comment" response. The second theory of liability is
discrimination. [t may turn out that all of (lie good references were
given to white males and the "no comments" were given to members
of protected classes. If (he plaintiff can show this, the case will prob-
ably get to ajury.

b. Inorder to make die "no comment" posture work, it must be exten-
sively communicated to all employees. When the employee applies fOI’
anotner job, he must know that any reference checks will be met with
the "no comment” or another very limited response. A "very limited
response” would consist of confirmation of dales of employment and
verification of the fact that the employee is no longer with the com-
pany, without any discussion of the reasons for termination or whether
or not the person is eligible for rehire.

In summary, if management asks for our advice on minimizing Ie?al ex-
posure for employment references, we should prescribe a clear, uniforml
applied and widely distributed "no comment” policy. If management finds
this policy unacceptable or wants a backup position available for use in a par-
ticular case, our suggestion is to recommend the use of a mutually agreed-
upon statement. In other words, die employer and employee get togcdier and
agree on the statement that will be communicated to anyone who asks for
the reference. However, this approach has some problems.

1 Ifyouuseitina di_scriminatorg or selective fashion, you could end
up with some lia&lily on that basis.

2. Itis not entirely clear that an employee who consented to a mutually
agreed-upon statement would thereatter be estopped from suing us on
the basis of it. He could simply argue thnt his agreement to that statc-

*mem was coerced and lie did not have any effective options.
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Our conclusion is that llie mutually agreed-upon statement is a close sec-
ond in the minimizing liability game. Its obvious problem is administrative
hassle, but if you limit it to situations of discharge for cause, you could reduce
(hat hassle to a manageable level. (/Vote; You should define a discharge for
cause to include a resignation where that resignation is not entirely voluntary )

_ Following is a brief discussion of (he geoend law of libel and slander ns
it aﬁplles to employment references, plus a selected assortment of case* dealing
with employment references. We again point out that counseling in this area
should not be limited to the employment reference context, since much of
(he litigation involves publication ofthe defamatory material to a wider scope
of company employees than appropriate under the circumstances, or to third
parties such as customers or suppliers.

Il. General 1"g&l Principles of Defamation

_The basis ofan action for defamation is an injury to reputation. Tae tradi-
tional rule is dial a defamatory statement is one which tends to harm the reputa-
tion of another so as to lower him in (lie estimation of we community, or
to deter third persons from associating or dealing with him.

Historically, defamation has been broken down into libel (written) and
slander éspoken), and then further divided into libel or slander per se and
libel and slander which is not per se. The distinction is imporlant because
if (he plaintiff can prove (hat the words are libelous or slanderous per se,
he does not have to prove any specific damages. On the other hand, if the
words are not libelous or slanderous per se, the plaintiff must prove specific
damages such as loss of a business opportunity. This can be very difficult to do.

If the words taken by themselves without any additional evidence are
defamatory, they are libelous/slanderous perse. 1f additional evidence is needed
to show their defamatory nature, they are not libelous/slanderous perse. In
most employment reference cases, the words are going to be defamatory
perse (e.g., (e plaintiff was discharged for sleeping on thejob, for sahotage,
or for being untrustworthy, etc.).

For planning purposes, the distinction is not quite so important because
once the court feels someone has been substantially defamea, it will usually
apply the perse rule to prevent the plaintiff, who has clearly suffered a harm
to his reputation but cannot prove any specific damages, from being denied
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any remedy. This is particularly true in (he business context, where definite
monetary values arc involved, as opposed to social situations where this may
not he the case. Being an employee and earning a salary is a valuable right.
If Vou communicate anything which makes it harder for another person to
gel or keep a job, the communication clearly is going to lie found detamatory.

The key point to remember about defamation is that there is strict liability
on (he part of the defendant. All the plaintiff has to do is offer the statement
as evidence, persuade (lie court to agree that it is defamatory, and prove that
the defendant said or wrote it. Except in the case of public figures and the
media, there is no re?unement dial the plaintiff prove fault, negligence, malice,
or anything else. Of course, the plaintiff may voluntarily attempt to show
these things to increase damages or get punitive damages. However, there
IS no requirement that he do so. The minute that (he plaintiff shows that you
made a defamatory statement, (he burden shifts to you.

You then have the following possible defenses:

L Yog can dispute the fact (hat the statement is defamatory or that you
made it.

2. You can prove that the statement is true. (Truth is an absolute defense
to defamation, but not to invasion of privacy claims.)

3. You can prove that }/ou have a privilege, so @at even if the statement
IS not true and is defamatory, you are not liable for dama?_e_s becuusc
you have a legal excuse. Prlv!Ie_(I;es may be absolute or qualified. Most
states provide an absolute privilege — or something close to it -- for
statements to workers’ compensation boards, unemployment bureaus,
and similar bodies. However, there is only a qualified privilege for
statements made to private parlies. To meet the standard for qualified
pnwlege, you must show that the person to whom the statements were
made had a reasonable need to know the information.

4. You might also show that the plaintiff consented to the stulement or
waived any defamation claim.

5. Finally, YOU might prove that the employee who made the defamatory

 statement was not acting within the scope of his employment or aulhori-

I ly. It you can prove this, then the individual may be liable for dcfama
tion but the company will not be.
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1. Discussion of (he Defenses

_ Is the statement defamatory? In _IIie husiness CQI’ItﬁX'[, the fact that there
isa lawsuit or direalcncd suit is very likely to make this issue moot. Remember,
the only requirement is that there be an injury to reputation. There are many
articulations of (he rule. Several follow:

Language is defamatory if it lends to expose another to hatred, shame,
oblique, contempt, ridicule, aversion, oslracbm, degradation, or disgrace,
or to induce an evil opinion ofone in the minds of right-thinking persons
anti to deprive him o ftheir confidence andfriendly intercourse in society.

(SO Am. Jur.2d 8, Libel and Slander.)

A defanuition is the publication of anything injurious to the good name
and reputation of another, or which lends to bring him into disrepute.

(Restatement of Torts Section 559.)

False oral or written words that tend to prejudice another in his business,
irtuie, or profession are actionable without proofofspecial damage ifthey
affect him in a manner that may, as necessary consequence, or does, as
a natural consequence, prevent himfrom deriving therefrom thatpecuniary
reward probably otherwise he might have obtained. (50 Am. JUI’.Zd, Libel
and Slander, Section 102.)

If you state that an employee or agent has been terminated or has retired,
(hat 1s generally held not to be defanvilory per se. There aie a number of
cases on this point, and the¥ serve to highlight the sensibilities of ﬁeo#)le who
have been terminated involuntarily. The key is to simply state the fact that
the person has been terminated or has resigned and not go into details.

_Example: |n.Haggblom v. S.S. Silberglatt, Inc., 212 NYS 2d 287 (1961),
die plaintiff claimed that he was defamed by the following letter:

Due to reasons ofhealth Mr. Victor Haggblom, who had been designated
by us as Superintendent, has requested that he be retiredfrom that posi-
tion. Accordingly, we have granted the request.

The plaintiff contended (hat diis was defamatory because it kept him from
etting another job. The court said lliat the only c1uest|on before it was whedicr
the writing disparaged the plaintiff in die way of Ids profession or trade. It said
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that "ui)on any reasonable readin? of the writin.? before us we arc unable
to conclude dial it reflected adversely upon plaintiffs work. There is no proof
that it did." (Note the distinction between libel perse and libel which Is not
per se. Here the remarks were certainly not libel per se, and plaintiff could
n]gft |rt1t)roduce any additional evidence to show that they had a defamatory
effect. |

Ail interesting factor in the Haggblom case is the substantial dissent that
agreed with the plaintiff. The dissent pointed out that words could be
defamatory without being “bad.” The dissent said:

It seems to us Huil in this case injury WaS properlyfound in the statement
as to plaintiff's health and that the wrong was greatly compounded by the
averment that he — a superintendent o fheavy construction —had himself
requested that he be retiredfrom his position for reasons of health. Vie
word " retired,” in context, seems to us to smack offinality rather than
to suggest a respite because of temporary disability It seems equally
clear that a prospective employer having other job applicants available
would be inclined to pass plaintiffby rather than to undertake an investiga-
tion into the truth of the report as to his requestfor retirement because
of poor health.

While the opinion did not so state, it appears that the defendant was simply
trying to be "nice,” and in fact, had requested (he plaintiff to retire for reasons
not stated in (he case. In our experience, supported by quite a few cases, this
is dangerous. If you fire someone — or the equivalent —and then make UP
a story as to why he left to try to avoid hurting anyone's feelings, you will
more likely compound the problem rather than solve it.

This is true not only in this area but in die area of EGO os well. Thus,
the counseling point of the Haggblom case appears to be tliat “the law” on
a company’s ability to notify those who have a need to know (hat someane
is no longer with the company is falrlr %ood,_ but if the former employee left
other than of his own volition, it would be wise to take (he following precau-
tions.

L Limit the number of people you tell to those with a need to know.

2" Make your statements as neutral as possible and avoid any "s_tigm a'
which could conceivably be attached to them. Keep in mind that
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"stigma" is nol synonymous with "bad" — it is simply anything which
might make it harder for the person to get another job.

Prove the Statement Is True .

The usual problem here is employee dishonesty where you may nol be able
to prove by legal standards (hat an employee did something, but the evidence
again:', the employee is such that you are convinced. Truth Is a defense. (Keep

in mind that we are talking about state lawa here, and there are some excep-

tions. Some states say truth is not a defense if there are had motives involved.)
Further, truth is a complete defense and completely avoids the necessity for
talking about privileges. It is only if you have a statement which is either
not true or which you cannot prove to be true (remember the burden is on
you) that you must gc' into the privilege question.

Privileges — AS we all remember from law school, there are certain "ab-
solute privileges," such as the one Senator Proxmire enjoys on the Senate
floor when he gives his * golden fleece" awards. However, most privileges
arc only qualified, and it Is the qualified privilege which is gom%to protect
the overwhelming majority of defamatory remarks which might be made in
the employment context.

There are two practical problems in relying on privilege as a defense.

L In many cases, the situation becomes emotional, and an employee really
says something that is clearly not privileged either because unnecessar
third parties are involved in the communication or because (he words
uselql, considered in the cool glow of hindsight, show some form of
malice.

2. In some cases, (he position of the plaintiff is such that, out of sym-
pathy, the court finds "malice" in a communication which definitely
was not intended to be malicious, and which, fairly read, could onIK
be construed to be malicious by a court looking for a basis on whic
to impose some liability. (Examples infra.)

A qualified or conditionally privileged statement is one made in goodfaith
on any subject matter in which the person communicating has an interest
or in reference to which he has a right or duty, if made to a person having
a corresponding interest or duty. The duty may be moral or social as well

as legal.
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It appears to lie generally accepted that employment references have a

ualified privilege. The person inquiring has a legitimate need to know about
the previous employment experience, and the person providing this informa-
tion has a legitimate reason to communicate it to another employer,

Unfortunately, there arc several problems with the qualified privilelge.
L It can he lost if the speaker has bad motives.

2. It can be lost if the speaker knew (perhaps in hindsight) that the state-
ment was false.

3. It can be lost if the speaker made (he statement without reasonable belief
as 1o its tnith.

IV. Specific Application of (he Law (o Employment References

There is no reason to suspect that the laws of dcfamalion/libclislander are
any different in the employment reference context than they would tic in any
other situation. Therefore, the ?eneral legal pnnui)les staled in any libel/slandcr
case would appear to be applicable to the employment reference situation.
Nevertheless, In order to keep this article manageable, we have limited our
discussion of specific cases to the employment reference situation.

Under the libel/slander laws, it appears dial almost all reasonable emf)loy-
ment reference situations would be subject to a qualified privilege Follow-
ing is a statement from an excellent article on the subject entitled, “ The Let-
ter of Recommendation Is a Privileged Communication," by Mr. George E.
Stevens, appearing in Volume 16 0fthe American Business Law Journal, 1978
(footnotes omitted).

. Moreover a communication relevant to a prospective employee's con -
duct or character will be conditionally privileged if it is written or spoken
by the one who is in a position to evaluate the person under discussion
and is directed to one who is legitimately interested in such information.
Thus, a reasonable statement to either a placement service or an agency
hired by a company to investigate prospective employees is within the
privilege. Protection is not limited to letters but also extends to telephone
andface-to-face conversations, answers to questionnaires and evaluations
on rating scales. Moreover, everyone in the chain o fpublication is entitled
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lo the privilege, including an employee who reads a company record over
the telephone lo an inquiring employer, and the privilege is not lost if the
message is dictated lo a secretary or stenographer or if it comes to the
incidental attention ofan employee in the office ofthe recipient. A state-
mentfrom aformer employer or other defendant who corrects an earlier
communication after discovetmgfacts which alter his opinion o fthe plaintiff
also is privileged if made in good faith.

V. lllustrative Cases

We turn now to a selection of illustrative cases which have dealt with the
question of liability for employment references. These are in no particular
order, and none are suggested as providing the law ofthe land. This is a state
law question, and there are differing views.

In a case where the employment reference is potentially defamatory,
unless the former employer can prove the truth of the statement, the
employer will be liable for defamation even if the statement was made
without malice.

Harrison K. Arrow Metal Products Corp., 20 Mich. App. 590, 174 N.W.
2d 875 (1969).

In this case, the employee was discharged for allegedly stealing a pair of
gloves, and when he applied for another job, he listed his previous employer
on the application form. The prospective employer asked the former employer
about the plaintiffs work record and was (old that he had stolen company
property. The Michigan Court of Appeals decided that, in this case, a previous
employer must either refrain from making a defamatory statement or be
prepared to prove it. The court said the following;

One unproven accusation could ... become the basis for permanently
depriving a man ofhis dignity, good name, self respect and right to earn
for the support ofhimselfatul hisfamily. Whether the employer publishes
with malice or without it, the effect on the employee is exactly the same.
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Editor’s Comment: The Harrison Case appears |o be clearly a minorit

rule, but it iflustrates the difficulties of trying to counsel companies/clients
with operations jn many different stales. To be conservative, we almost
have 10 take a "lowest’ common denominator" approach, and the Har-
rison court's admonition that we should cither refrain from makln%
defamatory statements or be Erepared fo prove them appear* to be (hd
lowest common denominator. Even at dial, we should remember that truth
IS not a defense to invasion of privacy suits. We doubt whether any inva-
sion of privacy could be alleged in a normal employment reference case
where die prospective employer called for the reference. It could, however,
be alleged if the initiative Were on the part of the previous employer.

Where a former employee requests that an evaluation previously
prepared by theformer employer be sent to a prospective employer, the
former employer will not be liable in defamationfor opinions expressed
in the evaluation, since the employee requested the communication and
the employer did not prepare it in anticipation of external disclosure.

I/Sg?e;\)rwood v. Digital Equipment Corp., Inc., 376 F. Supp. 213 (D. Mass.
1983).

A former emploree sued Digital Equipment Corporation for defamation
because a personnel officer of die company indicated on the employee's record
dial his resignation wasa "minor loss” lo the company, and that he should
not be rehired. The personnel officer had done this by checking two boxes
on a standardizedform Which was photocopied and sent outside the organiza-
tion at the request of the plaintiff.

The District Court of Massachusetts held that diis did not amount to defama-
tion. An employer is "entitled lo its opinion of its employees." The court
said dial this company's expression of Its opinion was made in a routine in-
ternal communication with no likely intended audience. The court denied any
claim for defamation noting that there was no evidence dial the employer “in
tended lo or did photocopy this form and send it lo an outside audience ex-
cept at the request of the plaintiff."
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Editors Comment: Should wc allow a policy of sending personnel
documents like this outside the company even at me employee’s request?
It is not exactly clear what kind of documents were involved, or what the
relevant state of the law may be. As a pohcy matter, however, wc question
whether 1t is a good idea to allow personnel documents to routinely be sent
outside the company even if the subject of the document (the former
employee in this case) is the one Who requeets that this be done. If state
law requires that you disclose these documents, it might be belter to send
%hen% hto die employee and let him decide whether he wants to forward them
0 others.

0 0 *

Defamatory statements about the plaintiff were not "invited" simply
because plaintiffhired a private detective to investigate the reasonsfor
his dismissal. Plaintiff had no way of knowing that the defamatory
statements would be made by hisformer employer to the private detective.

Frank B. Hall A Co., Inc. v. Buck, 678 S.W.2d 612 (Tex. App. 1984),
cert, denied, 472 U.S. 1009

Lany Buck was a successful insurance salesman who generated over a half-
million dollars a year in commissions for his Arm, Alexander & Alexander.
Me was offered employment with the Frank B. Hall Company (Hall) in the
spring of 1976 and acce'oted a position as salesman for Hall. His salary was
to oe $80,000 a year plus seven and a half percent commission.

Within a year, Buck had generated a substantial amount of money for Hall
and brought several major accounts lo the Arm.

However, in October 1976, Buck was told that his salary was bein%.re-
duced to $65,000 and other fringe beneAlc vere being taken away from him

Hall's president, Mendel Kaliff, told Buck that his performance had been un-

satisfactory. Kaliff also stated that if Buck could ?enerate $400,000 in net
income for Hall before June 1, 1977, Buck's salary would be reinstated

retroactively.
In March 1977, at a meeting with Kaliff and Hall's vice-president, Lester
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Eckert, Buck was fired. Buck then attempted to And a job with other insurance
companies but was unsuccessful. He hired a private detective, Lloyd Barber,
to find out why he was fired from Hall.

Barber approached Kaliff, Eckcn, and Virginia llillcy (another Hall
emponeeLlntroducmg himselfas a prospective employer of Buck, and asked
about Buck's employment record. Barher tape recorded these discussions tUiich
took place on several occasions. Barber reported that:

Kaliffremarked several limes that Duck was untrustworthy, mul not always
entirely truthful; he said Buck IVa$ disruptive, paranoid, hostile ami was
guilty ofpadding his expense account. Kaliffsaid he had locked Buck out
ofhis office and had not trusted him to return. He charged that Buck had
promised things he could not deliver.

Eckert told Barber that Buck was horrible in a business sense, imuioiutl,
ruthless, and disliked by office personnel, lie described Duck as a ' ‘classical
sociopath," who would verbally abuse and embarrass Hall employees.
Eckert said Duck had stolenfiles and recordsfrom Alexander A Alexander.
He called Buck a 'zero, " "a Jekyll and Hyde person "' who was ""lacking
in compuclure /si<l or scruples.

Virginia Hilley told Barber timt Buck could have been charged with theft
for materials he brought with him to Hallfrom Alexander A Alexander.

These statements induced Buck to file asuit for defamation against the Hall
company and Kaliff, Eqkert, and Hilley individually.

Buck also secured the testimony of a prospective employer who had de-
cided not lo hire Buck based on b conversation with Eckert, in which Eckert
told the employtr that Buck did not meet his production goals. When the
employer pressed for specifics, Eckert said he could not "go into it," and
slated he would never consider rehlrlngi. Buck. The employer testified that
these statements by Eckert led him to believe that there was something about
Buck he had lo know before he would consider hiring Buck.

Hell argued that the statements made to Barber were invited and, therefore,
could not be the basis of a defamation suit by Buck. The court rejected this
argument, pomtlnP out that the evidence showed Buck had no idea why lie
was fired and could nol have invited the defamatory statements since lie did
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not know they would be defamatory.

The court also found that (he publication requirement had been met when
the defamatory statements were made to Barber, although the Hall emFonees
were unaware of Barber's true identity. “ The publication is comﬂlete although
the publisher is mistaken as to the identity of the person lo whom the publication
Ei 9n;%§i)e (Citing the Restatement of Torts (2nd) Section 377 comment e

The court also refused to overturn ajury finding that (he statements were
made with malice.

Here there was evidence that the relationship between Eckert and Buck
was strained at best. Buck testified that Eckert Wal' angered when Buck
would not testify as Eckert wished in Alexander b Alexander's lawsuit
against Eckertfor breach o fthe noncompetition agreement Eckert had signed
while employed by Alexander & Alexander. The men had disagreements
over the management ofHall's Houston office. Eckert testified that his rela-
tionship with Buck deteriorated instantly when Eckert became office manager
at Hall. Eckertsaid that he was constantly irritated by Buck's expense ac-
count reports; he Wal critical of Buckfor berating members of Halt$ of-
fice staff. Eckert expressed disapproval ofBuck's “office politicking' arul
described tne office relationship as a “constant hassle" and a “day-in-
and-day-out battle." Eckert complained ofhaving to “meet all of/Buck 'sj
little whims. "’ There was evidence that Eckert drew an annual salary of
$39, (XX) with no profit sharing or commission benefits, while Buck, Eckert's
subordinate, had a salary of $80,000 plus a sizeable commission incen-
tive, profit sharing and expense benefits.

_There was also evidence that Buck had generated $308,000 for Hall in his
first year with the company, and that the company had saved $75,000 by
discharging him early.

The court said that although actual malice requires proof of subg']ectiv.e state
of mind, lite proof can be made by circumstantial evidence, and the evidence
presented lo the jury was sufficient for it to find malice.

Although Buck would not liave to prove actual malice on his claim to recover,
since he was not a public figure, establishing actual malice in this case resulted
in a number of henefits to Buck.
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1 He could collect exemplary damages (the jury awarded him $1,300,000
in exemplary damages and $505,(XX) in actual damages) since the jury
found that Hall “acted with ill will, bad intent, malice or gross disregard
to the rights of Buck.”

2. Hall and Eckert could nol claim that (he statements by Eckert were
ﬁualmedly privileged, since proof of actual malice destroys this privi-
ege.

Hall also raised the defense that Eckert was not acting within (he scope
of his employment when he made the derogatory statements. Therefore, his
acts could nol be attributed to (lie company.

The court rejected (his argument, holding that Eckert was acting within
the scope of his employment when he defamed Buck.

Lester Eckert was executive vice president and head of Hall's Houston
office. Viere is no dispute that Eckert WaV infart the manager in charge
of Hall's Houston office. Eckert took an active role in contract negotia-
tions between Hall and Buck and served as a go-between for Hall$ cor-
porate attorneys with respect to Buck's employment contract. He look
res/ronsibilityfor working out some details o f Buck's enydoyment, including
Buck "spension and life insurance benefits. He wasfamiliar with the pro-
ducers' salaries and commissions and was responsible for reviewing
employees'production statistics and expense account repons. lhere was
evidence that Ecken played an active role in making employment decisions
and he WOI a member of Hall's executive committee....

Hall points to no evidence which shows that Ecken made the statements
while he was not acting on Hall's behalf, or in his capacity as Hall's
representative, lliere is no evidence which indicates that Ecken was not
authorized lofimiish infomuttion pertaining to aformer employee, or that
Ecken's authority as a numager was limited with respect to personnel deci-
sions and activities. fhe evidence is unconlrndicled that Ecken was fur-
thering Hall's business when he uttered the slanderous words, lliere be-
ing no evidence lo raise afact issue as to Ecken's course and scope of
employment, the court did nol err in refu ting to submit the tendered issue
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Editor's Comment: The Hall case highlights several points. First, dis-
charged employees arc making increasing usé of private detectives (or simply
friends) t_o_mas?uerade as prospective emﬁloyers and tape record convey-
sations widi die former employer Second, the Case demonstrates the possible
negative implications of die "no comment" response (in this case, "1 can't
go'into |t."F If you advise using the "no comment" response, you must
also counsel your companylclient to explain that company policy requires
this response.

Former employer's allegedly slanderous statement in an employment
reference, made with malice, is actionable despite prior release of the
claim by theformer employee, because slander is a "quasi-intentional™
tori and prior release of a claim for defamation is against public policy.

Kellums I\ Freight Sales Centers; Inc., 467 S0.2d 816 (Fla. App. 1985).

Edward Kellums was fired from his job at Freight Sales Center, Inc. Roger
Roberts was the owner of Freight Sales. Kellums applied for ajob with Na-
tional Furn'ture Company and filled out an application form which author-
ized National t« make inquiries about Kellums from his former employer.
The release slated, "1 ... release all parties from all liability for any damage
that may result from furnishing (reference information] to you.”

National contacted Roberts. Roberts made some potentially slanderous
statements. Kellums sued Freight Sales for slander. The trial court dismissed
Kellums's suit based on the release contained in the National employment
application which Kellums signed.

The appellate court reversed the grant of summary judgment in favor of
Freight Sales. It noted that although former employers were qualifiedly
privileged t0 give reference information, dicy must act reasonably and prudendy
in doing 50. The court stated that a deliberate lie could nol be qualifiedly

privileged.

Since theie was a genuine issue as to whether the statements made by Roberts
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were true and reasonably made, the court may not grant summary judgment
unless the release precluded the slander suit.

On the release issue, the court said that if Roberts committed an intentional
tort by his statements, public policy would forbid releasing him from liabili-
ty; and, slander may be considered a "quasi-intentional” tort. Since Kelhjms
alleged that Roberts made the statements "knowingly and maliciously," sum-
mary judgment should not be granted because proof of malice at a
trial on the merits would preclude the effect of the release.

Editor's Comment: This case could be used for illustration if manage-
ment asks, "Can't we get our people lo sign something to protect a?alnst
this liability?" The answer dearlr IS no. The basic allegations in a defama-
tion suit, if proved, would preclude any release.

Slanderous statements made in an employment reference by an employee
who is not authorized to give employment references cannot be attributed
to the company in a suit against the company for defamation. The
employee [€dl not acting within his scope of employment nr authority.

Seifert v. El Faso Natural Gas Company, 567 S.W.2d 77 (TEX. App. 1978).

William Seifert was fired from his job with EI Paso Natural (las Comf)any.
Seifert liad worked in £l Paso's engineering department with another employee,
Walter McGee.

McGee staled in a number of telephone conversations that Seifert was “un-
trustworthy, unethical and of very poor character and that he became so
unreliable that El Paso Natural Gas Company fired him."

Seifert sued EI Paso for slander based upon these statements by McGee.
The (rial court granted EI Paso summary judgment because it determined that
McGae was not acting within the scope of his employment when he made
the statements.



18 CORPORATE COUNSEL’S QUARTERLY

The appellate couit agreed that the applicable rule was as follows:

An action is sustainable against a corporation for defamation by
its agent, if such defamation is referable to the duty owing by the agent
lo the corporation, atui was made while in the discharge ofthat duty. Neither
express authorization nor subsequent ratification is necessary lo establish

liability. ... "
(Citing Texam Oil Cog>. C. Poynor, 436 S.W.2d 129 (Tex. 1968).]

The court found no evidence that McGee was acting upon a duty owing
to EIl Paso. In fact, the evidence showed that McGee was not authorized to

make the statements:

The substance ofthe affidavits established the movcuit's position that McGee,
when he made the statements, was not acting within the course and scope
ofhis employment, that his duties with the Engineering Department never
included that offurnishing information or recommendation to outsiders
about funner employees, and was wholly unrelated to his employment in
the Engineering Department of the Ga. Company.

Since McGee's statements were not made pursuant to a duty McGee owed
in El Paso, the company could not be held liable for them.

Editor’s Comment: _ThiS case points out tire desirability of a well-publicized
company policy providing that all employment rcfcreiicc requests be directed
to a certain department &Jsually, the personnel office). Aside from the ob-
vious advantage of increasing our ability lo control what is said, we gain
the gption of arquing that the defamatory reference was made by someone
outside the personnel department, and, therefore, this reference was

unauthorized.

Unsolicited employment reference by the manager ofa company could
not be attributed-lo the company in a suit for defamation by aformer
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employee. The company had no existing policy of giving unsolicited
employment references or assisting former employees in seeking new
positions.

Wagner [> Cnprock BeefPackers Company, 540 S.VV.2d 303 (Tex. 19?6)

Lewis Wagner voluntarily left his job with Caprock Beef Packers Com-
pany where he had been supervised by Elmer Rabin, general _manaPer at the
plant. Wagner then made applications to several other packing plants.

Rabin found out about these applications and, on his own initiative, called
the other packers and told them that Wagner was an alcoholic. Wagner sued
Rabin and Caprock for slander.

The claim against Rabin resulted in a judgment in favor of Wagner.
However, the court dismissed the claim against Caprock, holding there was
no evidence (hat Rabin had acted within the scope of his employment
when lie made the statements upon his own initiative.

Ihere is no evidence that Caprock charged Babin with the duty of volun-
tarily assisting other meal packing plant employers in hiring ofemployees
generally, or in the hiring of any former employees of Caprock; nor is
there any evidence ofany custom or practice ofsuch unsolicited assistance
on the part of one meal parking plant lo another such plant, or of any
benefit to Caprock in thus prejudicing the op/wrtimity of Wagnerfor employ-
ment elsewhere....

ITJhere is nofactual basisfor the inference that Robin's unsolicited calls
were referable to or in discharge of any duly lie owed Caprock, or that
Caprock had conferred on Rabin such comprehensive and general power
as to make Rabin its alter ego whose acts were the acts o fthe corporation.

Editor's CommtrU: The Wagner case shows us dial lefeiences requested by die pro-
spective employer and those simply volunliccied are two very different situations. The
latter references apparently are nol privileged, even qualifiedly. The court held that the
communications were made by the individual outside of his scope of authority and,
dierefore, were nol attributable to die company. Can we rely on (his holding? Itascd
upon the fads, the decision ohvinusly is correct; however, a slight deviation from this
scenario (fur example, past situations where references wcic volunteered) could lip the
scales. See Gengler V. 6h€'|p5 (below) for adiscussion of a case in which the employer
volbnleered information and prevailed, basically localise (lie employee gave pcrniis
aion for the prospective employer to seek references.
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Aformer employer who receives an inquiryfrom a prospective employer
has absolute immunity from damages in a slander suit when the former
employee invites the alleged defamation and it concerns the employee's
job capabilities. Aformer employer who volunteers allegedly defamatory
information to a prospective employer is conditionally privileged for
statements made about aformer employee if made to one having an in-
terest in the subject matter ofthe statemmts. Ihe defamatory communica-
tion, however, must be madefor lhe purpose ofenabling that person to
protect his own interests, and it must be reasonably calculated to do so.

Gengler V. Phelps, et al., 589 P.2d 1056 (N.M. App. 1979).

After Genéqler, a nurse-anesthetisl, was fired by Albuguerque Anesthesia
Services, Ltd., she sought employment at Veterans Administration Hospital.
On her written apﬁllcatlpn, she ?ave permission for the Hospital to request
a reference from her prior employer. Dr. Clark and Dr. Smith of the VA
Hospital spoke with Dr. Phelps individually and on two separate occasions.
Phelps told both Clark and Smith that Gengler lacked professional competence.
Dr. Smith made Ihe inquiry of Dr. Phelps, but Dr. Phelps volunteered his
opinion of Gengler's competency to Dr. Clark. Based on these less than
desirable references, Gengler was denied employment.

Gengler brought anaction for slander against die company and Phelps, claim-
ing that Ihe statements made by Phelps to Smith and Clark were slanderous.
The trial court directed a verdict in favor of the defendants. The appellate
court affirmed. First, it ruled that Phelps's oral publications to Smith were
absolutely privileged. In her application for employment with the VA, Gengler
consented that inquiry be made of her qualifications. Dr. Smith called Dr.
Phelps to solicit that information. The applicable rule in this instance is that

one who invites the publication of defamatory words cannot be heard to com-

Plain of the resulting damage to that person‘s reputation. The privilege con-
erred by the consent of the person about whom the defamatory matter is
published is absolute. It is not even affected by the ill will or personal hostility
of the publisher or by any improper purpose for which the publication may

be made.

The court went on to state that a former employer has absolute immunity
from damages in a slander suit when tire alleged defamation stems from an
inquiry adaressed to the former employer and concerns an employee's job
capabilities In the business and professional world, public policy necessitates
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Ihe disclosure of an employee's prior services when inquiry is made with
Ihe consent of the employee.

As to Phelps's oral publications to Clark, the court ruled that (hey were
conditionally privileged. The general rule is (hat a former employer is condi
lionally privileged for statements made about a former empIoKee if made to
one having an interest in the subject matter of the statements. The defamatoiy
communication, however, must be made for the purpose of enabling that person
to protect his own interests, and it must Pc reasonably calculated lo do so.
Accordingly, onIF information that is Iikelr to affect the honesty and effi-
ciency of the employee's work comes within he privilege. One occasion giving
rise to a conditional privilege consists of a good-faith ﬁublication In the
discharge of a public or private duty. In this case, Dr. Phelps was morally
and actively motivated, in good faith, to disclose his knowledge ofGen%Icr's
work as a nurse-anesthetist for the benefit and protection of the VA. Thus,
Ihe court concluded, Dr. Phelps acquirer) a conditional pnwl_ePe. A condi-
tional privilege may be lost, however, if it is abused. That will occur if the
publication is made with malice. In this case, there was no evidence of malice.
thrle.{ore, the conditional privilege remained intact and shielded Phelps from
iahility.

Slanderous statements about an employee made by aformer employer
to a present e. iployer, which result in the employee's discharge, may
result in liabi ty of the former employer for both defamatioi and in-
terference with contractual relation.

Biri v. Philadelphia Electric Company, 167 A.2d 472 (Pa. |960).

Joseph Birl was an employee of the Eureka Williams Company &Eureka).
He had formerly been employed by Philadelphia Electric Company
(Philadelphia).

A sales manager for Philadelphia, Hunter Lott, told Bid's supervisor that
Philadelphia would never do business with Birl since he had left that com-
pany without giving notice. Birl was discharged from Eurekn. He sued laill
and Philadelphia for interference will) contractual relations and slander. The



2 CORPORATE COUNSEL’S QUARTERLY

Irial court dismissed Birl's complaint.

Interference with Contractual Relations

The Pennsylvania Supreme Court stated that if Birl could prove dial Lott
purposefully Interfered wilh Birl's employment, without justification, he could
recover for interference with contractual relations.

In other words, the actor must act (1)for the purpose ofcausing this specific
type ofharm to the plaintiff, (2) such act must be unprivileged, and (3)
the hatut must actually result.

The court concluded that Birl's complaint stated a cause of action against
both Loll and Philadelphia, because it averred an “ intentional or purposeful,

and unprivileged, interference with Birl's contractual or business relation-

ship, aimed at a severance of Birl from Eureka's employment " Birl
chargled ?hat Lott was acting within the scope of his employment, ar.d on the
behalf of Philadelphia, when the statements were made.

Slander
The triul court found that Lott's statements were nol defamatory and.
therefore, not actionable. The supreme court reversed this finding.

From (the statement by Lott that Philadelphia would not deal with Birl
because he had quit his job without notice] the recipients of such com-
munication could reasonably conclude that Birl lacked honor and integri-
ty and was nol a person to be relied upon insofar as his business dealings
were concerned. That such an attack on Birl's integrity and honor might
deter thirdpersonsfrom “associating or dealing” with him is too obvious
for words and die recipients ofsuch a communication could reasonably
have been deterredfrom anyfuture association or dealing with Birl. The
second count sufficiently sets forth a cause of action in slander against
both appellees.

Editor's Comment: _TN€ Philadelphia Electric Case h|ﬂh|lghts tire increased
I|ab|I|tY for responding to a reference re(iuest after the requestor has aP-
parent% made an offer” (even a conditional one) to the employee. Not only
do we have potential defamation problems, but we may also face an "in'-
terference widi contract” claim.
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Where an employer discharged employees on afalse basis and those
employees reported this basis to prospective employersfor fear theirformer
employer would report it anyway, the court will recognize “self-
publication” ofthe defamatory termination grounds as if the statements
had been made by the employer itself, and an action for defamation may
be sustained. .

Lewis V. Equitable Ufe Assurance Society of the United Stales, 389 N.VV.2d
876 (Minn. 1986).

Carole Lewis, Maiy Smith, Michelle Rafferty, and Suzanne Loizcaux were
sent to Pittsburgh by their employer, Equitable Life Assurance Society of
the United States, located in St. Paul, Minnesota. The women were "loaned"
o the company’s Pittsburgh office to assist that branch in handling its office
work backlog.

Each woman received $1,400 as u "travel advance" and was instructed
to keep receipts of airline and hotel bills. No further instructions were given
lo them concerning (heir (ravel expenditures, and the instructions that they
did receive were given by managers who were unfamiliar wiii the company's
(ravel expenditures policy. Each woman used her entire travel advance during
the two week trip.

When the women returned lo St. Paul in October of 1980. each received
a letter of commendation for her job performance ir Plttsbur%h.. | he women
were also told, for the first time, (hat they would have lo submit their daily
expenditures from the trip. Each attempted to reconstruct her expenses us
accurately as possible. Afler management had evaluated (lie expense records,
the women were told that $200 from each of them would have to be returned
to the company.

In November the company distributed a written policy for completing ex-
pense reports, which did not conform to (he oral instructions the women had
received prior to their trip. The women were requested to revise their ex-
Bense reports to meet this new policy. They refused to make the changes

ecause their initial reports had been honestly completed and, in thei* estima-
tions, the expenses bad been reasonably incurred.

In January the company distributed another expenditure policy and again
requested the women lo change their reports. Ibey refused. Die office manager
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llicn asked each to pay the company back sFecific monies. Only one of the
four women did so. Later the same day, all four were fired for “gross in-
subordination."

When die women applied for new jobs, their prospective employers wanted
to know why they were terminated. The women believed (hat they must be
honest in their answers and initially reported that they had been dismissed
for "gross insubordination." Later, (hey tried to avoid these questions and
one of the women misrepresented the circumstances of her termination.

_The four women sued Equitable Life on various cha(rjges, including defama-
tion. They claimed that because they were compelled to report Equitable's
reason for (heir terminations, and because (his reason was not true consider-
ing the underlying circumstances, that they were defamed in their reputa-
tions as honest employees and suffered long periods of unemployment and
mental distress as a result of the company’s wrongful act.

The court agreed with these claims. It ruled that it would recognize "com-
Pelled self-publication." When the comﬁany discharged the women on the
alse charge, and should have known (hat they would be_comPeIIed to republish
this charge to prospective employers, the company, in effect, defamed the
women the same as if it had published the false reason for termination itself.
The court further found that the company acted wilh actual malice (ill will,
or carelessly and wantonly to injure the plaintiffs); therefore, the qualified
privilege extended to employment references would not apply to the case.

The women were awarded compensatory damages for the injuries they in-
curred as a result of the defamatory statement. However, the court found that
punitive damages should not have been awarded because the public interest
I not best served when employers, in fear of large damage awards for torts
committed by employees, refuse to disclose reasons for terminations.

Editor’s Comment: . The "self-publication” con gt is a difficult one |o.counsel
around. Even a p0|ICP]/ of * no'comment” is nol enough. You must, in aadi-
tion, make sure thai]t p pollciy IS communicated t0 all employees S0 theY, can-
not arque that they nad to tell"the prospective employer becaise they believe

their former emp o%er would reveal the information arr%/wag/. Even wilh these
prtfcautlons we can all envsion situations where former émployees ma)( be
adle to gIeI, their cases tojuries. Note that the Equitable Life Case Is nol alone
In its ho dlng. See McKinney V. County of Santa Clara a0 Grist V. Upjohn,

infra.
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Consent or "invitation ” o fdefamatory statements, where the plaintiff
has reason to believe the statements will be defamatory, is not actionable
in a subsequent claim for defamation.

Christensen V. Marvin, 539 P.2d 1082 (Ore. 1975).

Shelia Christensen had been a teacher for four years, and her tenure was
to be considered by the school board. She was informed (hat her contract
would not be renewed and that she had received an unfavorable evaluation
from the school superintendent. Christensen met with the superintendent and
testified that she disagreed with his reasons for giving her a poor evaluation.

_Christensen requested that the school board disclose the reasons for its deci-
sion not to rehire her. The board announced its reasons ut a regular board
meeting, slating that Christensen was consistently late and did not get along
with garents or the other teachers. These statements were a mailer of public
record.

Christensen sued the school board and school district, claiming that the
board’s statements concerning Iter termination were defamatory.

The court dismissed her case. It ruled that because she had reason lo believe
the statements would be defamatory (she liad previously discussed her evalua-
tion with the superintendent), she consented to the publication of the defamatory
statements and they became absolutely privileged. The court specifically noted
that the board was required by law to give Christensen its reasons for nol
rehiring her. The court also pointed out that it was assuming the school board's
statements were defamatory only for Ihe pugiose of evaluating Christensen's
claim under the theory of consent,

Editor’s Comment: ~ Contrast this case with the "release” case (Kellums.
supra). Releases rarelr will be a defense lo defamation, but consent (in-
formed and after the fact) will. Submission of a discharge to arhitration
will be consent to discuss the reasons for the discliarge during die aibitration.

VI, Appendix

Sample Policy Statement — Employment References
7hefo|lowing sample company policy statement is designed to take into ac-
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count the law on libel, slander, and defamation regarding employment
references. 7hc intention ofthe policy statement is to minimize legal exposure
from adverse employment references. In orderfor the policy lo be effective,
it must be widely disseminated within the company and, ofcourse, it must
be actually followed.

Employment References o .

it is the policy of (he company to keep confidential all matters relating to
Ihe employment or termination of employment of any employee or former
employee. This policy is for the benefit of the company, to avoid possible
claims for defamation, and also for the benefit of our employees, to preclude
possible embarrassments or possible difficulties in obtalnlng future employ-
ment should termination ofemployment at our company be under circumstances
which might possibly be adverse or detrimental.

1 All matters relating to the employment or employment history of any
employee or former employee shall be confidential information, and
no employee of the company is authorized to disclose any such infor-
mation to any other person except as may be re(?uwed or expressly per-
mitted under apf)llcable laws, such as inquiries from government agen-
cies or by legal process.

2. No employee of the company is authorized to provide any employment
references of any type to any other party.

Any requests for such emplo¥ment references shall be directed to (the
personnel function) and shall be answered by the personnel function
only by disclosing

Ea{ the Jate of original hire, and
b) the date of most recent severance of employment,

No other information shall be provided, including, but not limited to,
the reason for termination of employment.

3. Inunswering any requests for information about employees or former
employees, the requestor shall be informed that the reason for failure
to provide any such information is because of this company policy.

4. This company policy statement shall be disclosed and explained lo all
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employees at Ihe lime of their original employment, and copies shull
be provided to them at their request.

5. Exceptions to this company policy statement shall lie allowed only upon
the written approval of the company's legal counsel and the company's
personnel director.

Note: It is intended that very few exceptions to the policy will be made,
and that such exceptions as are made will essentially be limited to the s ta -
tions where the termination of employment is less than amicable and where
the parties desire to reach a mutually agreed-upon statement which will be
given to anyone who asks for it. Such rlalemenf will tic signed by the employee
and the company and should be provided to the personnel office so it can
respond wilh the appropriate statement at the appropriate time.

If approved by Ihe appropriate procedures, an immediate supervisor of an
employee may provide that employee with a written "reference letter" or
"letter of recommendation” provided that Ihe terms of any such reference
or recommendation letter will be approved by the company's legal counsel.

Editor's Note:  1he foregomﬁ article was exerpled from a chapter discuss-
mh% libel and slander in the employment context_contained in our
EMPLOYER'S GUIDE TO E%UA MPLOYMENT OPPORTUNITY
LAW (two volumes $143.00). That chapter contains discussion of approx-
imately two dozen additional cases, some of which deal with employment
references, and others of which deal with libel and slander in communica-
tions to odiers such as fellow employees, suppliers or customers.



Potential Employer Liability For The
Disclosure of Employee Information

By Wayne R. Wells, Robert Walter
and Robert J. Calhoun

The maintenance and dissemination of Information related to current and former
employeea have rapidly emerged as areas that are ripe for potential litigation by
employees who believe their employment records were Improperly used. The ra-
pid increase Inthe number of such lawsuits makes it essential that employers care-
fully review their current policies and procedures regarding the maintenance and
use-of such records to ensure that they are minimizing Ihe risk of a successful
lawsuit.'

While conducting such a review, it is also important to remember that many
potential lawsuits by former employees result from Ihe conduct ol other employ-
ees acting without guidance Irom management or even in direct contravention
ol established policies. As employers will generally be liable lor tire actions ot their
employees In employment Information dissemination situations, it o also essen-
tial to ensure that all employees are properly trained and monitored to minimize
potentJal-fiability. Y

POTENTIAL TYPES OF LAWSUITS

Generally, three legal theories have been used by employees lo bring lawsuits
against their employers (or the Improper'uso of their employment records: defa-
mation. Invasion r, privacy, and negligence. It should be noted that these the-
ories are not mutually exclusive, and the facts of any Individual situation could
potentially create a lawsuit based upon one, two. or all three theories.

Defamation
i
The most common type of lawsuit being filed by former or current employees
for the Improper use of employment data b defamation. Defamation suits filed
by former employees against their former employers now constitute almost one
third of al defamation actions |10).
The essential elements of defamation are: (1) that ti« communication must be
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false, 12) must be communicated lo someone oilier than ti>e Individual, ahd (3)
must cause harm to the Irxfividual's reputation |21].
Examples of the types of communications that have been considered defam-
atory. if false, are:
1 Describing an employee as "untrustworthy, untruthful, disruptive, paranoid,

hoelila.. |11];
2. Slating that an empkycc had bech terminated for "gross Insubordination”
H5]:

3. Stating that an employee was dismissed "for causo" [10);

4. Staling that an employee "suddenty resigned" [10];

5. Dc*'»ibing employees as "militant” |2): and

6. Describing employees as having "emotional problems" J2).

it should be noted that'some of the above Stz'tments were In writing arid some
were oral. Either typo cf communication CaN constitute defamation, wilh written
communications being suh-catagorizcd as libel and oral C9mmunlcatior.a os
slander.

The simple fact that a defamatory statement Is made does not necessarily sub-
ject the employer lo liability unless the statement ta false and not protected by
a recognlzed legal privilege. Every stale recognizes truth as d complete defenso
to a defamation action, regardless of how disparaging II>o0 Information Is |10. p.
739). In addition, virtually all states recognize the need lor employers to describo
and transmit to others die reasons for discharging employees 114). As such, they
have granted employers a limited prlvilego that will protect such communications
If the statements arc made In good faith; for a legitimate purpceo, and not In-
appropriately communicated. Practically, the existence ol the privilege means that

1l the employer can establish that tho communication was lor a proper purpose,
such as answering the request Irom a potential employer about an employee's
reason lor termination, and todono In good faith, which requires Dial the employer
was not acting out of spite or ill will, and was not improperly disseminated, def-
amation d n not be established |22].

Seme examples ol false statements that have eubccted an employer to a del-
amatkxi action b<cause they exceeded the protections ol Iho coodHJonal prlvilego
are:

1. Statements made lo prospective employers that a former employeo was
“a good kid that went bad" that were motivated by a desire lo keep lire
employee from ever working In the Industry again |8J;

2. A letter from a company's personnel manager that stated the employee
failed "to Increase business," which was false and motivated by personal
dislike 112);*

3. A memo.posted on a bulletin board visible to all other employees, as well
as outsiders, that stated a former employco had altered Insurance forms
was held nof to bo prfvfieged because Hwas loo wkicfy cSssemlnated 11|: and

. 4 Careless and faiso statements Irom a former employer to a prospective

employer that the .employee had stolen a company car. customer lists, a
sales manual, and price lists |4].

Assuming that a false statement has been mado that damages tho reputation
df tho employee and that tho statement is hot protected by the conditional priv-
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licge, it Is slill not legally actionable unless it has been communicated to sono-
one other than the employee. Traditionally, the clement of communication (legally
called publication) was only satisfied when the employer communicated the de-
famatory Infprmalion lo a third party other than the employee or other employees
In the business. However. In recent years, many slates have expanded the def-
inition of publication lo Indudc Intra-company communications and communica-
tions made by die employee-plalntiff.

Intra-company communications are recognized by most states as publication
sufficient to bring a defamation suit. However, these stales also apply the con-
diUonal privilege lo such communications, meaning that the defamation action can
or / be successful If the fabe stafement was Improperly motivated, reckJess, or
loo broadly disseminated (16).

Two cases addressing this Issue of intra-company communications were LUt-
treHv. United Telephone System, Ik . ac) ana Babb v. Minder |3;. in butt/ell, sev-
eral management employees communicated between themselves that the
plalntiff-employee was lllegally recording telephone conversations, which was not
true. The Court ruled that this was sufficient publication to satisfy Ihai elemeni
of a defamation action, as ", .. damage lo one’s reputation within a corporate com-
munity may be just as devastating as dial effected by defamation spread lo the
oujside” (16). The case was then sent back to ihe trial court lo determine It Ihe
conditional privilege was exceeded or not. In Babb, Ihe employee was discharged
because of a communication between a corporate manager and a supervisor, ip
which lire employee was accussed of “mooning” another employee al a com-
pany funcilon. The Courf held that Ihls was sufficient communication to'consii-
lute plication, was damaging to Ihe employee's reputation, and was not protected
by the conditional privilege as It was a reckless statement because the manager
relied upon an unoontirmed rumor and failed lo Investigate the truth or falsity of
Ihe charge.

The second area of expansion of the definition of publication in employment
defamation litigation Is a concept called “compelled self-publication." The tra-
ditional, and slill majority, view b that If the defamatory communication Is com-
municated by the plaintiff, there b no defamation action. However, some courts

.have held that when the employee b put In the position of having lo disclose lhe
defamatory Information, thb tasimilar to lhe employer having communicated lhe
Information and therefore b actionable as It satisfies ihe publication requirement
of a defamation action. .

An excqtient example of the application of thb concept b the case of Lewis v.
Equiwble O/e Assurance Society ol the United States (1s). in LEWIS, some em-
ployees were fired for “gross Insubordination,” which. In |ad, was not true. The
employees Xere tokl ol Ihta reason In person, and lhe Information was not given
lodnyone «se by the emptoyor. On subsequent Job appticailons, the employees

/fated their reason for termination from the previous employer gs “discharged for
gross Insubordination." Obviously, they were unable to secure new employment
after djifclosing thb Information.

In/Rrtermlriing that the publcallon element of defamation was satisfied by the
prdployce's self-publicatlon. the Court said that since it>a employer could reason-
ably forsee that the erpployecs would have lo disclose thb Information In tho lu-
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lure, or lie about the actual reasons for termlnafion. It b effectively tiio same as
If the employer had cdnveyed that Information lo potential emptoyds. Il b worth
noting that the ptalnlifls In LEWIS were ultimately awarded $75,000 each.

As Btaied, thb position Is not followed In most Jurbdictlons In Hie United Slates.
Currently only Minnesota, Kansas, California. Georgia, Michigan, and Mbsourl
accept lhe concept of “compelled scllTXJblicalion" However, the lid of states
adopting thb view b growing despite Ihe arguments that tho concept will create
many moro employee defamation lawsuits, will allow employees to create their
own publication by providing the defamatory Information to potential employers,
may affect an employer’s willingness to accurately provide employees wilh the
reason lor their terminations, and may eliminate tire ability ol potential employers
to obtain Information, good or bad, from prior employers.

Tire Implications ol potential defamation suits by former or current emptoyees
are significant and require employers to consider Implementing policies and pro-
cedures lo protect themselves Irom lire possibility ol such actions. Possibilities
include: -

1, A method lo ensure Ihjfl only true statements aro made about employees
In any contexl, Including lerminalion Inlerviews, Inlracompany commun-
Icalions, and external communications. Such a method eliould Include per-
iodic reviews of Ihe files being maintained lo ensure thal all the information
b accurate.

2. Fallowing a “no comment” policy on tho reasons tor employee discharge
or termination that would not allow any dissemination of Ihe actual reason
for discharge (o the employee, oilier employees, or external contracts

Invasion ol Prlvtcy - s

The second type ol lawsuit being utilized by employees and former employees
lor the Improper use ol employee Inlormatkm b Invasion ol privacy. Generally lor
there to be a successful lawsuit lor Invasion ol privacy, tho employee must es-
tablish Ihat the employer disclosed lacts about tho Individual that were highly per-
sonal or Intimate In nature and there was no legitimate business purpose lor lhe
disclosure, such as employee supervision or promotion evaluations (5). It b Im-
portant to remember lhat Il Ihere was such a disclosure, truth b not a defense,
and thero generalty ta no conditional privilege available to protect the employer.
It should additionally be noted that Iriua-business communication b suffictem dis-
closure lo constitute Ihe “Invasion," but there Is no similar concept of “compelled
sell pubScation” In an Invasion ol privacy lawsuit.

Examples of the types ot disclosures that have been held to be Invasions ot
privacy are:

f. The answers to an Intra-corporato questionnaire reviewed by many man-
agerial employees that asked highly Intrusive questions about persona) hab-
its and lifestyles wero considered Invaslora ot privacy with no vafid business
purpose (9).

2. The circulation ot a memo to numerous management employees lhat de-

= scribed an employee as “distraught and crying” and that a doctor had con-
sidered him "paranoid" was considered potentially an Invasion ol privacy
unless the empfoyercould establish a valid business purpose for Hie dta-
dosurd (S|.
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All invasion of privacy cases recognize lhat employers have a certain decree
of freedom to obtain and uliliac Information relating io their employees. However,
as the above situations Indicate, there arc imitations gn employer conduct.

ItIs essential Ihat employers consider the possibility 0? potential invasion of pri-
vacy suitS when deciding what information |0 Obtam and how to manage and dis-
seminate that Information.

An area lhat seems lo hold a high potential for Invasion ol privacy lawsuits is
In the collection, maintenance, and use bf various employee lest results Including
drug and polygraph lests. As many employers are beginning lo extensively use
such techniques lo select and monitor employees, there wll probably bo a cor-
responding Increase In the number ol lawsuits claiming that the Improper dissem-
ination of test results Is an Invasion of privacy.

Il should be noted that twenty-four stales prohibit or limit Ihe use of polygraph
examinations In the employment context |6j. Employers must ensure that they are
In compliance with slate law before utilizing polygraph examinations. Failure to
do so could subject those employers lo criminal and civil actions. Simile limita-
tions have not been Imposed on private employer drug testing. Currently, there
are virtually no governmental restrictions on a private employer's use of drug test-
ing 117). Therefore, private employers are generally free to Implement drug test-
ing programs, subject onfy lo potential lawsuits alleging Invasion 0l privacy.

The sparse case law addressing a private employer's use ol drug testing scorns
lo Indicate that if drug testing b done In good faith for a valid business purpose
and in a manner designed to minimize |hc Indignity lo the employee, the employer
b not likely to be liable for Invasion of privacy |6]. However, S this is a rapidly
developing area, employers using drug testing should ensure that they slay In-
formed on legal changes lhat may occur.

Employers who are using such techniques lo select and monitor employees
should abo exercise extreme care In the use and dissemination ot test results
to ensure that anyone within (he organization having access (o such results has
a clear and supportable business need for Ihe data. Abo. since the error factor
on such lests, particula/ty drug lests. b relatively high, 1l would be advisable to
not provide test results to anyone outside tho organization. Some studies Indicate
Ihat tne most commonly used employee drug tests have a false positive result
20% to 35% oflhe time |13|,

Negligence

O y ofthe most common types of ail lawsuits b for negligence. Generally, neg-
ligence means that Ihe defendant did not use reasonable care under the circum-
stances, and the failure to use reasonable care Injured the plaintiff.

In ihe employment Information context, employers can become liable for neg-
ligenco If reasonable care was not used In the collection, maintenance, and dis-
semination ol employment data.

Two cases lhat demonstrate the types of faciual situations that can give rbe
to a negligence action are Bulkin v. Western Kratt East, Inc. 103 and QUinoneS
v. United States [20s.

IMS Potential fmpiotc* liability fo* tha Qinctotv*a OI Employca Inlcsmaift-y It

|n BU”(in, an employee was terminated because of a reduction in live workforce,
nol for any reason related lo his Individual performance. Somehow, incorrect ma-
terial was placed in his employment tecord Drat Indicated I>c was terminated be-
cause hb sales production had been poor. This Information was provided lo other*
who. Inquired as to tire reasons for termination. Ultimately, ilw court concluded
thal tl»e employer was negligent In lhe preparation, maintenance, and dbscml
nation ol this Information. .

Tfre tacts were similar In QUInoneS. Quinones was an employee 0l the Federal
Government wtro had received excellent evaluations had been proinotod nu-
merous limes, and had received many commendations. He resigned from the gov-
ernment rather than accept a transfer to another location. Information provided
to potential employers Indicated Ihat his performance had been substandard, ho
was Incompetent, and he had been Ihe subject of disciplinary action. Obviously,
he was unaWe to find other employment. The negative Information was appar-
ently obtained from another employee's records. The Court ultimately determined
lhat thb b lhe type of conduct thal will give rise to an action for negligence.

It b obvious Irom these and similar cases lhat lliere Is potential for liability when
Incorrect and damaging Information b provided to others about current or lotmcr
employees. Although negligence requires a showing of lhe failure to use reason-
able care, Ihe facl thal Incorrect Information was provided will normally bo sul-
ftdent to substantiate the action unless Die employer can demonstrate the utilization
of procedures designed to ensure Ihat such mistakes wilt rarely happen. The grow-
ing number ol negligence lawsuits for Ihe careless storage and dbseminailon ol
Incorred Information strould prompt all employers to review tlx; procedures used
to maintain such records In order to ensuro that tho possibility of incoued Infor-
mation being maintained or disclosed Is minimized. Such procedures should also
Include a periodic review of records designed to find and correct any Incorrect
material. If such poHciet.ao Implemented, they should be adequate lo eliminate
Ihe possibility of a successful negligence lawsuit, as they should establish Dial
the employer took reasonable care to “nsute thal Inconed information was not
maintained In employee records. If such reasonable care can be established, tho
plainlifl-employee would nol be successful In a negligence action.

CONCLUSION

The number ol lawsuits against employers for ihe Improper preparation, mainte-
nance, use. and dbsemlnalion of Information b rapidly Inoeasing. Therefore, il
b essential thal employers take all possible steps to Insulate themselves from suc-
cessful Stlgalion. Al aminimum, al employer* should review current procedures
and polldea to ensuro:

1. Thai only accurate factual Inlormalion Is being maintained on cmptoycos.
2. That derrogatory Inlormalion bo clearly substantiated before being clrcm
laled, either Internalfy or externally,
3. Thai responses lo requests for Information aro consistently either not Iton-
ored or Qreat care Is taken to emure lhat the Information provided Is ac-
' curate and not of a highly Intrusive nature.
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4. Thai terminated employee* are either given the true reason lor termina-
tion or given no reason at all. and

5. That the result* o( various employee testm or monitoring programs are
very selectively used, with dissemination ONIY10 internat sources Ihat clearly

have a valid business purpose lor the |nf0rmat|0n
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Measuring the Eminence
of Business Schools:
A Longitudinal Analysis

By Frank R. Urbancic

University business schools compete dircclly with each other (or scarce re-
sources. Today. Ihe competitive struggle lor faculty, students, and respectability
rages, and it is more Intense than ever |3|. The Increased attention to tho quality
ol higher education and research In schools ol business has led to direct com-
parisons among the schools and their programs. The comparative results provtdo
universities with Information Dial Is helpful In attracting good students, qualified
(acuity, research facilities, and external financial support.

Inevitably, comparisons ol business schools and programs have led lo die for-
mulation ol institutional rankings. Tliese rankings have been based on various
ctiierla. Including: peer ratings ol faculty and programs |I, 4|: page counts ol lac-
ully articles In selected journals |9); number of articles In major journals 115. 17);
and journal article citation analysis ol (acuity research contributions |2, Vj. In llto
aforementioned approadies. except |0r the peer rating method, primary reliance
has been placed on articles published In scholarly journals as a basis for eval-
uating business faculty and their Institutional affiliations. The Importance attributed
to published articles suggests lhat another relevant criterion lor comparing busi-
ness schools Is faculty representation on Ihe editorial review boards of major Jour-
nals.

The editorial review process serves as a quality control system lor research by
providing a peer assessment ol the value ol potential research conti toutions. The
substantial amount ol control thal journal editors have as Ihe "gatekeepers ol
science" has been emphasized by Crane {6] and Kerr, Tolliver, and Pelree |13]
In their respective studies ol the factors Dial affect the selection of arlide3 for pub-
lication In scholarly journals. Formal recognition Ihat certain institution* have lub-
slanliaJ control responsibilities according to their representation on ectuxlai boards
was also evident In a recent study by Williams (16) thal Indicated that journal pol-
icies regarding the acceptability ol research may perpetuate an Institutional dom-
inance by certain scl-oo!* based on the composition of editorial staff*.

Academicians recognize dial an Imporlanl Indication'of a faculty member's em-
inence to provided by an appointment lo Ihe editorial board of a significant schol-
arly journal (0, 11. 12J. Accordingly, the oolledJve appointments of a business
school’s faculty to journal editorial boards are capable of prewiring a measure of
eminence for the school as a whole relative to other business schools. Therefore.

FRANK R. URBANCIC IS Professor of Accounting at John Carroll University.



FISCAL NOTE
STATE OF ALASKA Bill No. HB 147
1993 LEGISLATIVE SESSION

Revision Date: Department Affected: Alaska Court System

Title: An Act relating to the disclosure of BRU: Trial Courts
information by an empioyar Components:

Sponsor: MacLean

Requestor: COMPONENT SERIAL NO. 768

EXPENDITURES/REVENUES: (Thousands of Dollars)
OPERATING FYy 94 FY 95 FY 96 FY 97 FY 93 FY 99

PERSONAL SERVICES

TRAVEL

CONTRACTUAL

SUPPLIES

EQUIPMENT

LAND & STRUCTURES

GRANTS & CLAIMS

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL

REVENUE
FUND SOURCE:

1002 FEDERAL RECEIPTS |
1003 GF MATCH :
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/PROGRAM RECEIPTS
1006 GHMHT1A
OTHER

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS:
FULL-TIME
PART-TIME
TEMPORARY
H
Estimate of current yéa/ (FY 93) Impact: None

ANALYSIS: (Attach a separate paga If necessary)
No fiscal impact

Prepared by: C. S. Christensen III* Staff Counsel g I j c u - Phone: 234-8228
Division: Alaska Court System Date: 02/18/83
Approved by:  Arthur H; SrxWen, ii, Administrative Directorv r*-p'

Agency: Alaska Glourt Systerm' . L. . Date:r * » 02/18/83
Distribution (by preparer): Legislative Finance, Nt r, Requestor, OMB, & Impacted AgeiicyOee).
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 147
1993 LEGISLATIVE SESSION

Revision Date: Department Affected:  Administration

Title: *An Act relating lo the disclosure of information bv BRU:  Personnel/OEEQ

an employer.. Component;  Personnel/OEEQ
Sponsor:  Representative MacLean

Requestor (H) L&C COMPONENT SERIALNO. 56
EXPENDITURES/REVENUES:

OPERATING FY % FY % FY % FY 97 FY 98 FY 9
PERSONAL SERVICES 0 0 0 0 C 0
TRAVEL 0 0 0 0 0 0
CONTRACTUAL 0 0 0 0 0 0
SUPPLIES 0 0 0 0 0 0
EQUIPMENT 0 0 0 0 0 0
LAND & STRUCTURES 0 0 0 0 0 0
GRANTS. CLAIMS 0 0 0 0 0 0
MISCELLANEQUS 0 0 0 0 0 0
TOTAL OPERATING 0 0 0 0 0 0
CAPITAL 0 0 0 0 0 0
REVENUE
FUND SOURCE: 0 0 0 0 0 0
FUNDING.

1002 Federal Receipts 0 0 0 0 0 0
1003 GF Mrich 0 0 0 0 0 0
1004 GF 0 0 0 0 0 0
1005 GF/Program Receipts 0 0 0 0 0 0
1006 GFIMHTIA 0 0 0 0 0 0
OTHER 0 0 0 0 0 0
TOTAL 0 0 0 0 0 0
POSITIONS;

FULL-TIME 0 0 0 0 0 0
PART-TIME 0 0 0 0 0 0
TEMPORARY 0 0 0 0 0 0

PREPARER TO PROVIDE ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office

Rev 11/%2 Page 1 of 1
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STATE OF ALASKA"
1993 LEGISLATIVE SESSION

Revision Date; February 16. 1993

Title: s...disclosure of information by an employer
about the job performance...*

Sponsor Representative MacLean

Requestor: Representative MaclLean

EXPENDITURES/REVENUES:

OPERATING FY %
PERSONAL SERVICES
TRAVEL
CONTRACTUAL
SUPPUES
EQUIPMENT
LAND & STRUCTURES
GRANTS. CLAIMS
MISCELLANEQUS
TOTAL OPERATING 0-

CAPITAL

REVENUE
FUND SOURCE:

FUNDING:

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1006 GF/MHTIA

OTHER

TOTAL 0

FULL-TIME 0
PART-TIME
TEMPORARY

Estimate of current year (FY93) impact -0-

ANALYSIS: (Attach a separate page if necessary.)

Please see the attached analysis. A

Prepared by:  Richard I. Peques. Director
Division: - Administrative Se

FISCAL NOTE

FY %

Approved by Commissioner; Charles E. Cole. Attorney General

Agency.  Department of Law

BILL NO. HB 147

Department Affected:  Department of Law
BRU: Legal Services
Component  Operations

COMPONENT SERIAL NO. 0093

FY % FY 97 FY 98
0 0 O
0 0- 0
O O 0

Phone;  465-3672
Date: February 16, 1993

Date: February 16.1993

PREPARER TO PROVIDE .ALL DISTRIBUTION COPIES TO GOVERNOR'S LEGISLATIVE OFFICE
For further distribution information call the Governor's Legislative Office
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FISCAL NOTE

STATE OF ALASKA BELL NO. HB 147
1993 LEGISLATIVE SESSION

ANALYSIS {Continued):

This bill protects an employer, who acts in good faith, from liability
for disclosing the job performance of an employee or former employee to a
prospective employer. This protection would not shield an employer who provided
information the employer knew was TfTalse or misleading, was given with a
malicious purpose, or violated a civil right of the employee or former employee
that i1s protected by Alaska®s antidiscrimination laws under AS 18.80, or federal
law. This bill will apply to all employers in the state and will xiot have a
fiscal 1mpact on the Department of Law.



