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Alaska S tatc legislature
Representative Carl E. Moses

CHAIRMAN SESSION
HOUSE RULES COMMITTEE CAPITOL BUILDING, ROOM 204
JUNEAU, ALASKA 99B01-1182

CHAIRMAN PHONE: (907) 465-4451

HOUSE SPECIAL FISHERIES COMMITTEE FAX: (907) 465-3445

MEMBER INTERIM
FINANCE SUBCOMMITTEES P.O. BOX 109

FISH AND GAME UNAIASKA, ALASKA 99Gu5

PUBLIC SAFETY PHONE: (907) 581-1234

FAX: (907) 581-2875

DATE: March 5, 1993

TO Rep. Brian Porter, Chairman
House Judiciary Committee

FROM Rep. Carl E Moses, Chairma
House Rules Committee

RE Request for Hearing

| would like to request a committee hearing on HB 112, the hill to
complete the modernization of Alaska's Uniform Limited Partnership
Act. As you may know, the Act was brought up to nationally
prescribed standards last year by SB 193. Previous to that, Alaska
law embraced statutory language dating back to 1916.

In short, Alaska, the last state to do so, adopted the 1976 revisions
with further amendments from 1985, as recommended by the
National Conference of Commissioners on Uniform State Law. In its
upgrade, SB 193 did not include one significant component: It did
not adopt the more efficient NOTICE form of certification, as
opposed to the cumbersome LONG form. With many limited business
partnerships today having as many as hundreds of partners, it is
impractical and unnecessary to require amendments and new

filings in each case of a partner selling his or her interest.

Section 1 of HB 112 substitutes the NOTICE form of the certificate
of limited partnership for the LONG form. The remainder of the hill
provides compatibility amendments, and an effective date, which
coincides with the effective date of SB 193 from last year. The
effective date will be July 1, 1993.
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Available to testify before the committee is Mr. Arthur H. Peterson,
Uniform Law Commissioner for the State of Alaska. If you need
further information, or wish to contact Mr. Peterson, please advise
Tim Benintendi of my office at 3764.
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DIVISION OF LEGAL SERVICES

LEGISLATIVE AFFAIRS AGENCY
STATE OF ALASKA

130 Senard Siet, St 4P
Jrey, Aleda 2801-21b

February 9, 1993

SUBJECT: Sectional analysis of HB 112

TO: Representative Carl Moses, Chair
House Labor and Commerce Committee
Attn: Tim

FROM: Theresa L. Bannister

Legislative Counsel

You have requested a sectional analysis of the above-described bill. As a preliminary
matter, note that a sectional analysis of a bill should not be considered an authorita-
tive interpretation of the bill and the bill itself is the best statement of its contents.

Section 1 of the bill removes the requirement that two or more persons have to
execute the certificate of limited partnership. Reduces the amount of information
that must be provided in the certificate of limited partnership. This is the major
change in the bill. The majority of the other changes in the bill reflect this change.
The bill takes the approach of relying on a written partnership agreement or on the
partnership records as the sources for the information deleted from the certificate.

Section 2 of the bill amends the section relating to the amendment of the certificate
of limited partnership. Deletes partnership contribution changes from the list of
events that require an amendment to the certificate of limited partnership. This
reflects the deletion of contribution information from the information required to be
in the certificate.

Section 3 amends the section on the execution of partnership certificates. Simplifies
the execution requirements of certain partnership certificates by only requiring
execution by the general partners. Deletes the reference to contributions. These
changes are necessary because the certificate of limited partnership is no longer
required to include information on limited partners and the contributions of the
partners.

Section 4 of the bill allows a person to use an attorney-in-fact to sign original
certificates of linited partnership, certificates of amendment, and certificates of
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cancellation. Since the certificates are no longer required to contain information on
limited partners or partnership contributions, the reference in this subsection to
partners is limited to general partners, and the reference to contributions is deleted.

Section 5 of the bill changes the scope of the notice provided by a filed certificate of
lim»* artnership. The certificate provides notice of who is a general partner, not
who is 1 limited partner.

Section 6 of the bill changes the section on the admission of limited partners. The
section is amended (1) to add subsection (a), and (2) to delete a subsection that
provided that new limited partners are added by amending the certificate of limited
partnership. These changes result from the changes made to the certificate of limited
partnership. Under those changes, limited partners are no longer required to be
identified in the certificate.

Section 7 of the bill indicates that a person who makes certain contributions to a
limited partnership is liable as a general partner to certain third parties until either
of two listed events occurs. Rewrites the second event to refer to general partners
and not to limited partners, since the chapter no longer requires limited partners to
be identified in the partnership certificates.

Section 8 of the bill addresses the enforceability and compromise of a partner’s
promise to contribute to the limited partnership. Adds a new subsection (a), and
makes other changes to implement the fact that contribution information is no longer
required to be included in the certificate of limited partnership.

Section 9 of the bill directs how profits and losses of a limited partnership are to be
allocated among the partners. Substitutes a reference to the partnership records for
the reference to the certificate oi limited partnership, since information on the value
of partnership contributions is no longer required to be contained in the certificate.

Section 10 of the bill directs how distributions are to be allocated among the partners.
Substitutes a reference to the partnership records for the reference to the certificate
of limited partnership, since information on the value of partnership contributions is
no longer required to be contained in the certificate.

Section 11 of the bill states the extent and time when a partner is entitled to receive
distributions from a limited partnership. The deletion of paragraph (2) reflects the
changes made in sec. 1of the bill to the information required to be in the certificate
of limited partnership.

Section 12 of the bill establishes when a limited partner can withdraw from a limited
partnership. Since under sec. 1 of the bill the certificate of limited partnership will
contain less information, the section substitutes references to the partnership
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agreement for the references to the certificate. Requires the time or events of
withdrawal to be specified in written form in the agreement or the section takes over.

Section 13 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership and refers instead to a
written partnership agreement.

Section 14 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership and refers instead to the
records required under AS 32.11.840 as the source of the information.

Section 15 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership. Refers instead to the
partnership agreement as the source of the authority for giving an assignee of a
partnership interest the right to become a limited partner.

Section 16 deletes the reference to the certificate of limited partnership since, under
sec. 1 of the bill, the certificate is no longer required to contain information from
which liabilities of the limited partnership could be ascertained.

Section 17 of the bill makes changes to reflect the bill’s general approach to require
less information in the certificate of limited partnership. The section substitutes a
written partnership agreement as a source for determining what events trigger the
dissolution of the partnership.

Section 18 of the bill deletes paragraph (3) from the registration application for a
foreign limited partnership. The same deletion was made for domestic limited
partnerships. Requires the foreign limited partnership to include in its registration
application the name and address of each general partner, the address where
information on the limited partners is kept, and an undertaking by the partnership
to maintain the records.

Section 19. The deletion of AS 32.11.810(3) reflects that information on the
character of the limited partnership’s business is no longer required to be included
in the certificate of limited partnership.

Section 20 of the bill requires a limited partnership to maintain records containing
some of the information that is no longer required to be included in the certificate
of limited partnership.

Section 21 of the bill makes a deletion to reflect that the identity of the limited
partners is no longer required to be included in the certificate of limited partnership.

Section 22 of the bill provides transition provisions for the bill.



Representative Carl Moses
February 9, 1993
Page 4

Section 23 of the Act makes its provisions retroactive to the desired effective date if
the Act is not enacted by the effective date.

Section 24 of the bill provides that the Act takes effect on July 1, 1993, the date when
AS 32.11, the chapter being amended, is scheduled to go into effect.

If | may be of further assistance, please advise.

TLB:glc
93-110.glc
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PLEASE REPLY TO:

JF r~) WALTER J. HICKEL, GOVERNOR

i
i 3 108l W. 4THAVENUE. SUITE20
oo u (Al UVATrQ ANCHORAGE . ALASKA Q05011504
PHONE:
DEPARTMENT OF LAW FAX: (537)276-3697

3 KEY BANK BUILDING
J00CUSHMAN ST.. SUITE 400

OFFICE OF THEATTORNEY GENERAL FAIRBANKS.. ALASKA 997014679
PHONE:  (QOT}-158
FAX:  @O7) 4561317

1 .
March 12, 1993 RS AASR it og ' T

""HONE: 3300

FAX: gggﬁg%ZBL_
s "0/07

Hon. Brian Porter

Alaska House of Representatives

State Capitol Euilding. Room 122
Juneau, AK 99801

Re: HB 112
Dear Representative Porter:

The Department of Law has reviewed HB 112, updating the
Uniform Limited Partnership Act in Alaska.

We find no legal problems. The bill 1is important for
making A.laska"s law consistent with other states that have enacted
the uniform Act on this subject.

We understand that the bill is before your committee. We
would appreciate scheduling of a hearing on the bill.

IT you have questions, please let us know.
Sincerely,

CHARLES E. COLE
ATTORNEY GENERAL

By:
Deborah E. Behr
Assistant Attorney General

DEB:cl

cc: Alaska®s Uniform Law Commissioners Delegation
Justice Jay Rabinowitz
Arthur H. Peterson, Esq.
Jerry Kurtz, Esq.
Tam Cook, Esq.
Grant Callow, EsQ-

Kris Lethin, Legislative Liaison
Office of the Governor

Or Lfh'v LETTER
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HB 112: "An Actrelating to limited partnerships; and
providing for an effective date."
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February 11, 1993

ANCHORAGE:

510 L Street, Suite 601
Anchorage, Alaska 99501
Telephone 907) 277-5400
Facsimile (907) 274-9649

SITKA:
514 Lake Street
Sitka, Alaska 99835

Telephone EQO%

Hmmm

Willis Kirkpatrick, Director

Division of Banking, Securities,
and Corporations

Department of Commerce &
Economic Development

P.O. Box 110808

Juneau, AK 99811-0808

Re: SB 66 and HB 112, Certificates of Limited
Partnership

Dear Willis:
In your recent position papers for SB 65 and HB 112, you

suggest that the legislature may wish to consider the following two
possible amendments:

1. Inclusion of a requirement that a Standard Industrial
Classification code (SIC) statement be filed with your
department.

2. Amend AS 32.11.380 to authorize your department to apply
to the Superior Court for judicial dissolution of a

limited partnership.

I have just talked with the legal counsel and legislative
director of the National Conference of Commissioners on Uniform
State Laws, and he suggests that the Uniform Act not be amended in
chese respects. While the SIC idea would not do major violence to
the Uniform Act, it 1is preferable to maintain the national
uniformity, and, since including the SIC code information on the
certificate of limited partnership would necessitate an amendment
of the certificate if the partnership changes the category of its
business, the additional paperwork requirements run counter to the
general thrust of the modern Act. You might wish to consider
adopting a regulation imposing such a requirement for initial
filings, but 1 have not researched your statutory authority to
adopt such a regulation.

As to the i1dea of allowing the department to apply to Superior
Court for dissolution of a limited partnership "when it becomes
known that the limited partnership no longer has any operational
existence,” the NCCUSL attorney pointed out that that would

747-3900
747-3990



Willis Kirkpatrick Page 2
February 10, 1993

constitute a major grant of power to the department. It would
necessitate the partners defending the existence of their
Jartnership in court whenever an administrative official concluded
chat the partnership no longer had ™"an operational existence."
Unlike corporations, which may have perpetual existence, limited
partnerships at, to specify 1In the certificate of Ilimited
partnership ""the latest date upon which the limited partnership is
to dissolve™® (see proposed AS 32.11.010(a)(4), at page 1, line 12
of the bill). Also see existing AS 32.11.370(1). The judicial
dissolution pro/ided for 1in existing AS 32.11.380 provides a
special alternative for partners when one of the normal dissolution
alternatives set out in AS 32.11.370(1) - (@ 1is not sufficient.
Your department®s 1interest in getting what appears to be an
inoperative partnership off the department books would seem to be
outweighed by the desirability of national uniformity on this point
and the public interest in facilitating use of these partnerships
(even those th:t might appear dormant for a time).

I hope that these comments are helpful. Thanks for your
support of the bill.

Arthur H. Peterson
Uniform La*: Commissioner
for Alaska

AHF/mh
cC: Senator Jim Duncan

"NRepresentative Carl Moses
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Richard D. Monkman
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Hon. Bill Hudson, Chair HAND-DEL I1VERED
House Labor & Commerce Committee

Alaska State Legislature

Room 108, State Capitol

Juneau, Alaska 99801-1182

Re: HB 112 (limited partnerships)

Dear Bill:

HB 112 (limited partnerships) has bei referred to your
committee, and 1 would appreciate your scheduling a hearing on it
as soon as possible. I understand that Tim Benintendi, of Rep.
Carl Moses® staff, will furnish additional background information.

This bill is a vital element in the completion of the updating
of Alaska®s 1917 version of the Uniform Limited Partnership Act.
It picks up the National Conference of Commissioners on Uniform
State Laws®™ 1985 amendments to the modern Act that were omitted
from the bill passed by the legislature last year (ch. 128, SLA

1992) .

The bill has a July 1, 1993 effective date, which coincides
perfectly with the effective date of last year®"s enactment. So we
will be able to have a completed update of our Uniform Limited

Partnership Act this summer.

The heart of the bill is sec. 1 It substitutes the 'notice"”
form (i.e., "short form™) of the certificate of limited partnership
for the old "long form” certificate. It thus recognizes modern-day
types and uses of limited partnerships, conforms to the national
standard, and facilitates doing business by means of this kind of
entity in Alaska.

//
//
//
//

VWIRMI" |



Hon. Bill Hudson, Chair
February 10, 1993
Page 2

Thank you for considering this matter

Yours truly,

Arthur H. Peterson
Uniform Law Commissioner
for Alaska

AHP/mil

cc: Rest of Alaska"s ULC Delegation:
Jay A. Rabinowitz
W. Grant Callow
Tamara Brandt Cook
L.S. Kurtz, Jr.
Deborah E. Behr

ah/ahp/hudaon.110
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Senator Pat Rodey
State Capital, Room 113
Juneau, Alaska 99801-1182

Limited Partnerships

The wundersigned business and tax law practitioners met in
Anchorage on March 11, 1992, to discuss pending legislation. of
particular interest to the group was CSSB 193.

As a group, we strongly and unanimously support your effort to
update Alaska®s Uniform Limited Partnership Act by adoption cf the
1976 version of the Uniform Limited Partnership Act with the 1985
amendments. Wa are equally committed, however, 1In our unanimous
belief that the 1985 amendments should be adopted in tKe Tform
proposed bv the Uniform Law Commissioners (ULC'™), and not with the-
deviations found in CSSB 193Q'Specifically, we believe Section 2<JT
of the 1985 amendments as promulgated by the ULC, which provides
for a shorter or 'notice™ form of certificate of Ilimited
partnership, should be adopted, rather than proposed AS 32.11.010,
which requires substantially greater and more detailed information
and reflects no substantial change from current law. -

We believe a notice fTiling is preferable because the longer
form certificate imposes significant costs and burdens on limited
partnerships with no resultant benefit to third-party creditors of
or investors in limited partnerships.

Financial institutions and others who may extend credit to or
otherwise do business with limited partnerships are iIn a position
to acquire such information from the general partners of a limited
partnership as they deem necessary as a condition to the extension
of credit or commencement of business with the limited partnership.
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Investors in limited partnerships are adequately protected by
the disclosure requirements of the Alaska Securities Act of 1959.
Even 1in instances where an investor transaction is exempted from
the registration requirements of the Act, a prudent Investor has
the ability and incentive to request additional information of the
type provided by the long form certificate prior to investing.

Current practice and the 1985 amendments demonstrate that no
benefit is obtained from the longer form certificate after initial
investment exlLaer. It is common under current law for limited
partners to grant powers of attorney to allow a general partner to
sign certificates, amendments, and even the writing that cancels a
certificate. See Bankston & O"Hara, The Creation. Operation and
Dissolution of a Limited Partnership in Alaska. 2 Alaska L. Rev.
271, 303-304 (1985). This practice is expressly sanctioned by
proposed AS 32.11.040(b). The longer fTorm limited partnership
certificate thus provides no additional protection to existing
limited partners.

Finally, no other Alaska statutory business entity is required
to provide the level of financial disclosure required by AS
32.11.010: no par value stock and essentially ™"notice”™ type
articles of 1ncorporation are permitted by our corporate code;
general partnerships are not required to make any Tilings
reflecting their existence or respective partner contributions.

The limited partnership entity fTulfills a unique and valuably
different role iIn Alaska®s business hierarchy, and should not be
hindered or rendered economically unfeasible at a time when all
investment vehicles are necessary to facilitate a hopefully
recovering economy.

We strongly support your efforts to amend Alaska®s Uniform
Limited Partnership Act and thank you for your efforts. As
business and tax law practitioners, however, we urge you to abandon
CSSB"s deviation from the ULC"s 1985 proposed Section 201 and
instead support adoption of the notice form of certificate of
limited partnership.

Robert C. Brink
Law OFffices of Robert C. Brink
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Fred Zharoff, Chairman of the Senate Rules Committee
Dave Donley, House Judiciary Committee

Max Gruenberg, House Judiciary Vice-Chairman

Lori Nottingham, Deputy Legislative Liaison

Arthur H. Peterson, Uniform Law Commissioner
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PURPOSE:

ORIGIN:

APPROVED BY:

STATE
ADOPTIONS OF
ULPA (1976):

STATE
ADOPTIONS OF
ULPA  (1976)
WITH 1985
AMENDMENTS:

INTRODUCT IONS
OF ULPA (1976)
WITH 1985
AMENDMENTS?

INTRODUCTIONS
OF 198F
AMENDMENTS
ONLY.*

For any Tfurther
Partnership Act (1976) with 1985 Amendments,
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A Few Facts About
THE UNIFORM LIMITED PARTNERSHIP ACT

To provide a more Tlexible and stable basi3 for
the organization of limited partnerships,, and help
states stimulate new limited partnership business
ventures.

Completed by the Uniform Law Commissioners in
1976, and amended in 1985. The original Limited
Partnership Act was completed %n 1916 and adopted
in 49 states and the District 0] Columbia.

American Bar Association

Alabama Maryland New Jersey
Arizona Michigan Ohio
-California Montana South Carolina
Connecticut Missouri Washington
low? Nebraska Wyoming
Alaska Kansas Oklahoma
Arkansas . Kentucky Oregon
Colorado Massachusetts Pennsylvania
Delaware Minnesota Rhode Island
District of Mississippi South Dakota
Columbia .. Nevada -Tennessee

Florida. / Now Hampshire Texas

; Georgia ; !; New Mexico Utah
Hawai i New York Virginia
Idaho North Carolina West Virginia
Il1linois North Dakota . . Wisconsin
Indiana =

information regarding the Uniform Limited
please contact John

McCabe or Katie Robinson at 312-915-019S.

(1/15/93)



Robert Berger
Chicago, Illinois

Detroit, Michigan
Reporter

Advisor

Howard Walthall
Birmingham, Alabama
ABA Advisor

For information on arranging a speaker, contact John McCabe

or Katie Robinson at 312-915-0195.



REMISED UNFCRM LIMITED PARTNERSHIP ACT

The Uniform Limited Partnership Act (ULPA) was promulgated origi-
nally in 1916. It has been adopted in 45 jurisdictions and, with the
Uniform Partnership Act, is the basis for law regulating partnerships in
the United States. The limited partnership is distinguished from a
general partnership by the existence of limited partners who invest in
the partnership with liability limited to the amount invested. A
general partner is liable individually for all the obligations of the
partnership. In return for limited liability, the limited partner
relinquishes any right of control or management of partnership affairs.

Limited partnerships have become, in 60 years, an important means
of business organization and are used extensively. Over the 60 years of
generally salubrious usage, this form of organization has encountered
some problems. In 1976, a revision has been drafted, based on 60 years
of extensive experience, to improve this method of organization even
more.

The most important changes have been made in the scope of the
l[imited partner's activities vis-a-vis the partnership. Under the
original WPA a limited partner could not contribute services tc the
partnership. He had to contribute property or other valuable obliga-
tions to obtain his status. Under the revision, services may now be
contributed, as well as property or valuable obligations.

The second change regards voting rights. The original UPA did not
deny voting rights to limited partners, but neither did if permit them.
The revision allows limited partners to be granted voting rights in the
partnership agreement. These two provisions both change and enhance a
l[imited partner's status.

When a limited partner can vote and contribute services, the
question of control or participation in management becomes more criti-
cal. The Revised Act, therefore, takes special care in distinguishing
those acts which do not alone determine control. The question of
control is to be answered in the light of all the facts and circum-
stances, but, if the limited partner does singly any of certain things,
he or she is not by that fact liable as a general partner. These things
include being a contractor for or agent of a general partner, consuming
or advising a general partner with respect to partnership business,
acting as a surety for the limited partnership, approving or disapprov-
ing an amendment to the partnership agreement, or voting on certain
specific matters. The object of these specific enumerations is to
prevent unreasonable determinations that a limited partner takes part in
the control of the business.



The original UPA provided only for a certificate of partnership.
It made no mention of partnership agreements. The Revised Act changes
the face of the partnership by changing the emphasis from the certifi-
cate to the agreement. Under the Revised Act, the certificate of
limited partnership is confined princiC!oaIIy to matters respecting the
addition and withdrawal of partners and of capiLal. Other issues that
are important are left to the agreement.

For example, a partner may lend money to and transact other busi-
ness with a limited partnership as if the partner were a total outsider,
except as otherwise provided in the partnership agreement. The partner-
ship agreement determines the distribution of voting rights. The shares
in profits and losses are decTded in the partnership agreement. The
partnership agreement becomes the important working document in the

operation of the partnership.

There are other important changes, also, in the Revised Act. For
example, a central registry is provided for limited partnerships. It is
anticipated that the registrar for corporations and other business
organizations, usuallo?/ the Secretary of State, will also perform the
function for a limited partnership.

Another important addition guarantees limited partners the right to
partnership records, a right not before accorded. This permits a
l[imited partner to protect his or her investment in the partnership by
keeping better track of the business itself.

Also provided is a derivative action by limited partners against
the partnershiﬁ to redress mismanagement affecting a limited partner's
interests. This would be very like a stockholder's derivative suit
against a corporation. O of the historically apparent difficulties of
limited partnerships has been protection of limited partner's rights.
People have been induced to invest only to find that the investment has
been squandered, and nothing could be done until general insolvency.
These changes would curtail this problem.

Another significant, new contribution of the Revised Act is regis-
tration of foreign limited partnerships. Doing business interstate is a
commonality for all business organizations, including limited partner-
ships.  Therefore, the problems of jurisdiction and notice parallel
those of corporations. Accordingly, a registration requirement for
limited partnerships from other states doing business in an enacting
state is established. This is required now in almost all jurisdictions
for a foreign business corporation. The requirement recognizes the
scope of the limited partnership as utilized in the United States today.

The 1916 UPA has served will as the backbone of the law on limited
partnerships. However, usages change, and new problems arise. The old
Act is remarkably resilient, considering the historical record. Its
revision now comes forward as a response to the changes that have
occurred. It is the same business organization, but with characteris-
tics for today's business. It should be good, at least, for another 60

years.
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PREFATORY NOTE

TWRoviaod Uniform Limited-Parw erehip-Aot adapted by the National Conforonee-of Gommiseion-
ere-on Uniform State Laws in Augustr-1776 In 1976, the National Conference of Commissioners on
Uniform State Laws adopted the first revision of the Uniform Limited Partnership Act, originally
promulgated in 1916. The 1976 Act was intended to modernize the prior uniform law while retaining
the special character of limited partnerships as compared with corporations. The draftsman of a
limited partnership agreement has a degree of flexibility in defining the relations among the partrsrs
that is not available in the corporate form. Moreover, the relationship among partners is consensual, and
feouifeeadegiec-ofpm it y thatforecc thounder some circumstances may require ageneral partner to seek
approval of the other partners (sometimes unanimous approval) under circumstances that corporate man-
agement would find unthinkable. The limited partnership was notintended to be an alternative in all cases
where the corporate form is undesirable for tax or other reasons, and the new 1976 Act was not intended to
make it so. The new-1976 Act clarified clarified many ambiguities and Site filled interstices in the pew
uniform law 1916 Act by adding more detailed language and mechanics. In addition, it effected some impor-
tant substantive changes and additions have been made from the prior uniform law.

The Uniform Limited Partnership Act (19761 with the 1985 Amendments (the 1985 Act) follows the
1976 Act very closely in most respects. It makes almost no change in the basic structure of the 1976
Act. It does, however, differ from the 1976 Act in certain significant respects for the purpose of
more effectively modernizing, improving and establishing uniformity in the law of limned partner-
ships. The 1985 Act accomplishes this without impairing the basic philosophy or values underlying
the 1976 Act, bv incorporating into the structure, framework and text of the 1976 Act rhe best and
most importantimprovements that have emerged in the limited partnership acts enacted recently bv
certain states. Most of those improvements were considered by the draftsmen of the 1976 Act but
were not included in it because of uncertainties as to the possible consequences of such inclusion
under applicable Federal income tax laws. Those uncertainties have since been resolved satisfactori-
ly. and no impediment to incorporating them in the 1985 Act remains at this time.

Article 1 provides a list of all of the definitions used in the Act. integrates the use of limited
partnership names with corporate names and provides for an office and agent for service of process
in the state of organization. All of these provisions are-new- were innovations in the 1976 Act and
were carried over from the 1976 Act to the 1985 Act Article 2 collects in one place all provisions
dealing with execution and filing of certificates of limited partnership and certificates of amendment
and cancellation. When adopted in 1976. Articles 1 and 2 reflected an important change in the prior
statutory scheme: recognition that the basic document in any partnership, including a limited
partnership, is the partnership agreement. The certificate of limited partnership is not a constitutive
document (except in the sense that it is a statutory prerequisite to creation of the limited
partnershipi. and merely reflects the most basic matters as to which government officials, creditors.
and others dealing or considering dealing with the partnership should be put on notice. This
pnncioie is furtncr implemented bv the 1985 Act's elimination of the requirement, carried from the
original 1916 Act into the 1976 Act, that the certificate of limited partnership set out the name,
address and capital contribution ot each limited partner and certain other details re'ating to the
operation of the partnership and the respective rights of the partners. The former requirement
served no significant practical purpose while it imposed on limited partnerships iparticulanv tnose
having large numbers of partners or doing business in more than one state) inordinate administrative
and logistical burdens and expenses connected with filing and amending their certificates of limited
partnership. Manv of the other changes made bv the 1985 Act merely reflect the elimination ot mat
requirement.
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Article 3 deals with the single most difficult issue facing lawyers who use the limited partnership
form of organization: the powers and potential liabilities of limited partners. Section 303 lists a
number of activities in which a limited partner may engage without being held to have so
significantly participated in the control of the business that he assumes acquires the liability of a
general partner. Moreover, it goes on to confine the liability of a limited partner who merely stees
misr-the-Imo-of-partiotpawm participates in control to situations in which persons who actually know
of that participation in control are misled thereby to their detriment into reasonably believing the
limited partner to be a general partner, ‘nener?l-liability fnr pannrrrhip debts is imposed nnnr nn
those- limned- partners- who--aro. in-effect,-"silent- gonorak partners”— U*ith that exception, tne
pfovuaons-of-the new Act that impose liability on a limited partnor wno-hae somehou- permitted-third
paraos- to-be-misled i» their dotrur,:»t-as-to-thedimited -paim cr c true status confine that-liaminv m
thtute-who-have-actually-been misled. This “detrimental reliance" test, together with an expansion of
the "laundry list” of specific activities in which limned partners mav participate without incurring
liability, are among the principal innovations in the 1985 Act.

The provisions relating to general partners are collected in Article 4. It differs little from the
corresponding article in the 1976 Act, except that some of the 1976 Act's references to the certificate
of limned partnership have been changed to refer instead to the partnership agreement. This is in
recognition of the principle that tne iim:ted partnership agreement, not the certificate of limited
partnership, is the primary constitutive, oigamzational and governing document of a limited partner-
ship. Article 5, the dealing with finance, seouom differs in some important respects from Article 5 ui
the 1976 Act, which itself made makes some important changes from the prior-unuorm law. 1916 Act.
The 1976 Act explicitly permuted contributions to the partnership to be made in the form of the
contribution of services and promises to contribute cash, property or services, are-now fnpnwUy
permitted as contributions. Aand provided that those who failed to perform promised services are were
required, in the absence of an agreement to the contrary, to pay the value of the services as stated in
the certificate of limited partnership. These important innovations of the 1976 Act are retained in
substance in the 1985 Act. However, the 1985 Act substitutes the partnership agreement and the
recoras of the limited partnership for the certificate of limited partnership as tne place sucn
agreements are to be set out and sucn information is to be kept.

A Article 6 of the 1976 Act, dealing with distributions and with the withdrawal of partners from
the partnership, made a number of changes from the prior-uniform -law .-afe-made-m-Afttole-tk 1916
Act, dealing with dtf tributione from-and the withdrawak-os-partnorc from -the- partnership. Tor
example. Section 608 createsd a statute of limitations an applicable to the right of a limited
partnership to recover all or part of a contribution that hasd been returned to a limited partner,
whether to satisfy creditors or otherwise. The 1985 Act retains these features of the 19T6 Act
without substantive change.

In both the 1976 and the 1935 Acts. Ithe assignability of partnership interests is de?It with in
considerable detail in Article 7. and Ithe provisions relating to dissolution appear in Article 8. whwhi
among- othw -thmgs, imposes Article 8 of the 1976 Act established a new standard for seeking
judicial dissolution of a limited partnership, which standard is earned forward into the 1985 Act.

Article 9 of the 1976 and 1985 Acts deals with ©one of the thorniest questions for those who
operate limited partnerships in more than one state, has been i.e.. the status of the partnership in a
state other than the state of its organization. Neither existing case law under the 1916 Act nor
administrative practice makde6 it clear which state s law governed the partnership or whether.in tnat
other state, the limited partners continued to possess tfcerr limited liability, and which law governs
the partnership. Article 9 of the 1976 Act dealst with this problem by providing for registration cf
foreign limited partnerships and specifying choice-of-law rules. Article 9 of the 1967 Act retains all
of those basic provisions and innovations of the 1976 Act.

EtnaUy Article 10 of the new 1976 Act represented another significant innovation, bv authorizing
derivative actions to be brought by limited partners. The 1916 Act failed to aodress tins entire
concent. Article 10 of the 1£35 Act clarifies certain provisions of the 1976 Act but does not mane anv
substantive changes in the corresponding provisions of the 1976 Act.

Finally. Article 11 sets out a number of miscellaneous provisions, not the least of which are thn<e
dealing with the application of the new statute to limited partnerships in existence at the time -u its
enactment. Those provisions in the 1976 Act were expanded upon ov the IHim Act to give greater
deference to the possible expectations, some of which mav have constitutionally oroteueii -mmitu:. "i
partners in such limited partnerships concerning the continuing applicability to their u:irtncr-n:u> -.f
the law in effect when thev were organized.
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ARTICLE 1
GENERAL PROVISIONS

§ 101. Definitions
As used in this [Act], unless the context otherwise requires:

(1) “Certificate of limited partnership” means the certificate referred to in Section 201.
and the certificate as amended or restated.

(2) "Contribution™ means any cash, property, services rendered, or a promissory note or
other binding obligation to contribute cash or property or to perform services, which a
partner contributes to a limited partnership in his capacity as a partner.

(3 "Event of withdrawal of a general partner" means an event that causes a person to
cease to be a general partner as provided in Section 402.

(@) "Foreign limited partnership” means a partnership formed under the laws of any
State state other than this State and having as partners one or more general partners and
one or more limited partners.

(5) "General partner" means a person who has been admitted to a limited partnership
alii general partner in accordance with the partnership agreement and named in the
certificate of limited partnership as a general partner.

(6) “Limited partner" means a person who has been admitted to a limited partnership
as a limited partner in accordance with the partnership agreement and.named-in tho
certificate of limitedpartnership as. a limited pajtney.

(7) "Limited partnership” and “"domestic limited partnership” mean a partnership
formed by two or more persons under the laws of this State and having one or more
general partners and one or more limited partners.

(8) "Partner" means a limited or general partner.

(9) "Partnership agreement” means any valid agreement, written or oral, of the
partners as to the affairs of a limited partnership and the conduct of its business.

(10) "Partnership interest” means a partner's share of the profits and losses of a
limited partnership and the right to receive distributions of partnership assets.

(11) "Person” means a natural person, partnership, limited partnership (domestic or
foreign), trust, estate, association, or corporation.

(12) "State™ means a state, territory, or possession of the United States, che District of
Columbia, or the Commonwealth of Puerto Rico.

COMMENT

The definitions in this section clarify a number of uncertainties in the law existing law prior to the
1976 Act, and also make certain changes in such prior law. The 1985 Act makes vert' few additional
changes in Section 101.

Contribution: this definition makes it clear that a present contribution of services and a promise to
make a future payment of cash, contnbuuon of property or performance of services are permissible
forms for a contribution. Section 502 of the 1985 Act provides that a limited partner's promise to
make a contribution is enforceable only when set out in a writing signed bv the limited partner.
(This result is not dissimilar from that under the 1976 Act, which required all promises of future
contributions to be described in the certificate of limited partnership, which was to oe signed bv.
among outers, the partners making such promises.i Aoeordingly, Tthe property or services
contributed presently or promised to be contnouted in the futureTnust be accorded a value in the
partnership agreement or the partnership records required to be keot pursuant to Section 105.
w tiiwata of limuw and. in the case of a promise, that value may
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determine the liability of a partner who fails to honor his agreement (Section 502). Section 3 of the
1916 Act did not permit a limited partner's contribution to be in the form of
services, although that inhibition did not apply to general partners.

Foreign limited partnership: the Act only deals with foreign limiteu partnerships formed under the
laws of another "Sstate" of the United States (see subdivision 12 of Section 101), and any adopting
Sstate that desires'to deal by statute with the status of entities “'ormed under the laws of foreign
countries must make appropriate changes throughout the Act. The exclusion of such entities from
the Act was not intended to suggest that their "limited partners" 3hould not be accorded limited
liability by the courts if a Sstate adopting the Act. That question would be resolved by the
choice-of-law rules of the forum Sstate.

General partner this definition recognizes the separate functions of the partnership agreement
and the certificate of limited partnership. The partnership agreement establishes the basic grant of
management power to the persons named as general partners; but because of the passive role played
by the limited partners, the separate, formal step of embodying memorializing that grant of power in
the certificate of limited partnership has been preserved to emphasize its importance and to provide
notice of the identity of the partnership's general partners to persons dealing with the partnership.

Limited partner. unlike the eaee-efdefinition of general partners, this definition provides for admis-
sion of limited partners through the partnership agreement and oolemmaation in-thc certificate of limited
pwwerahiprlixd d ttiewr the-definitionm ftkee-it-ekMtf-that-bemg-named-in the eew ifieate-oHiwMtedpawner-
amp-is-a prerw 'ueite-io-hjwted partneretauier-f ailure-to-file doen noti howcven-moan-that-the-pawieipaftfr
isa general part ner oe thavhe-hne-genera) liability. See-bee iens 303(e) and 303 alone and does not require
identification of any limited partner in the certificate of limited partnership (Section 201). Under the 1916
and the 1976 Acts, being named as a limited partner in the certificate of limited partnersliip was a statutory
requirement and, in most if not ail cases, prooablv also a prerequisite to limited partnerstatus. By eliminat-
ing the requirement that the certificate of limited partnership contain the name, address, and capital
contribution of each limited partner, the 1985 Ac. all but eliminates any risk that a person intended to be a
limned partner mav be exposed to liability asa general partner asaresult ofthe inadvertent omission of any
of that mformatiorTfrom the certificate of limited partnersmp. and also dispenses withThe need to amend
tne certificate of limited partnership upon the admission or withdrawal of. transfer of an interest bv, or
cnange m the address or capital contribution of, any limited partner.

Partnership agreement: the prior-unifofm-4aw 1916 Act did not refer to the partnership agree-
ment, assuming that all important matters affecting limited partners would be set forth in the
certificate of limited partnership. Under modem practice, however, it has been common for the
partners to enter into a comprehensive partnership agreement, only part of which was required to be

included or summarized in the certificate of limited partnership. As reflected in Section 201 of the
1985 Act, the certificate of limited partnership is confined principally to matters respecting the
partnership itself and the additnxv-and-withdrawal identity of general partners[ and-of oapttftk anH
otner important issues are left to the partnership agreement. Most of the information formerly
provided bv, but no longer required to be included in. the certificate of limited partnership is now
required to be keot in the partnership records (Section 105).

Partnership interest: this definition is-new first appeared in the 1976 Act and is intended to define
what it is that is transferred when a partnership interest is assigned.

§ 102. Name

The name of each limited partnership as set forth in its certificate of limited partner-
ship:

(1) shall contain without abbreviation the words "limited partnership™;

i2) may not contain the name of a limited partner unless (i) it is also the name of a
general partner or the corporate name of a corporate general partner, or (ii) the business
of the limited partnership had been carried on under that name before the admission of
that limited partner:

(3)-may-not"Gwa»n-any.wordor phras»-indicatingor implying that it is-organized other
than-for-a-purpo6«-6tated m-ita-cortificate-of-liroibad partnership;

8
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4 (3) may not. be the same as, or deceptively similar to, the name of any corporation or
limited partnership organized under the laws of this State or licensed or registered as a
foreign corporation or limited partnership in this State; and

151 (4) may not contain the following words [here insert prohibited words],

COMMENT

Sutdivision (2) of Section 102 has been carried over from Section 5 of the pnoe-umferm-ktw 191b Act with
certain editorial changes. The remainder of Sec'i in 102 te-new first appeared in the 1976 Act and primarily
reflects the intention to integrate the registration of limited partnership names with that of corporate
names. Accordingly, Section 201 provides for central, State wide state-wide filing of certificates of limned
partnership, and subdivisions (3b and 14) and+alof Section 102contain standards to be applied by the filinc
officer in determining whether the certificate should be filed. Subdivision 11) requires that the proDer name
of alimited partnership contain the words "limited partnership" in full. Subdivision 131 of the 1976 Act has
been deleted, to reflect the deletion from Section 201 of any requirement that the certificate of limited
partnership describe the partnership's purposes or the character of its business!

§ 103. Reservation of Name
(@) The exclusive right to the use of a name may be reserved by:

(1) any person intending to organize a limited partnership under this [Act] and to
adopt that name;

(2) any domestic limited partnership or any foreign limited partnership registered in
this State which, in either case, intends to adopt that name;

(3) any foreign limited partnership intending to register in this State and adopt that
name; and

(4) any person intending to organize a foreign limited partnership and intending to
have it register in this State and adopt that name.

(b) The reservation shall be made by filing with the Secretary of State an application,
executed by the applicant, to reserve a specified name. If the Secretary of State finds
that the name is available for use by a domestic or foreign limited partnership, he [or she]
shall reserve the name for the exclusive use of the applicant for a period of 120 days.
Once having so reserved a name, the same applicant may not again reserve the same
name until more than 60 days after the expiration of the last 120-day period for which
that applicant reserved that name. The right to the exclusive use of a reserved name
may be transferred to any other person by filing in the office of the Secretary of State a
notice of the transfer, executed by the applicant for whom the name was reserved and
specifying the name and address of the transferee.

COMMENT

Section 103 ie-new first appeared in the 1976 Act. The prior--uniform-law 1916 Act did not provide
for registration of names.

§ 104. Specified Office and Agent

Each limited partnership shall continuously maintain in this State:

(1) an office, which may but need not be a place of its business in this State, at which
shall be kept the records required by Section 105 to be maintained: and

(2) an agent for service of process on the limited partnership, which agent must be an
individual resident of this State, a domestic corporation, or a foreign corporation autho-
rized to do business in this State.
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COMMENT

Section 104 is now first appeared in the 1976 Act. It requires that a limited partnership have
certain minimum contacts with its Plate of organization, i.e.. an office at which the constitutive
documents and basic financial information is kept and an agent for service of process.

§ 105. Records to be Kept

fit] Each limited partnership shall keep at the office referred to in Section 10*1(1) the
following;

(1) a current list of the full name and last known business address of each partner
set-forth. separately identifying the general partners (in alphabetical order) and the
limited partners (in alphabetical order));

(2) a copy of the certificate of limited partnership and all certificates of amendment
thereto, together with executed copies of any powers of attorney pursuant to which any
certificate has been executed,;

(3) copies of the limited partnership’s federal, state and local income tax returns and
reports, if any, for the three most recent vearsr-and;

(4) copies of any then effective written partnership agreements and of any financial
statements of the iimited partnership for the three most recent years: and

(5) unless contained in a written partnership agreement, a writing setting out:

(i) the amount of cash and a description and statement of the agreed value of the
other property or services contributed by each partner and which each partner has
agreed to contribute:

(ii) the times at which or events on the happening of which any additional
contributions agreed to be made bv each partner are to be made;

(iii) any right of a partner to receive, or of a general partner to make, distributions
to a partner which include a return of all or anv part of the partner's contribution:
and

(iv) anv events upon the happening of which the limited partnership is to be
dissolved and its affairs wound up.

(b) Shose-reoords Records kept under this section are subject to inspection and copying
at the reasonable request and at the expense of any partner during ordinary business
hours.

COMMENT

Section 105 is-tw v first appeared in the 1976 Act. In view of the passive nature of the limited
partner’s position, it has been widely felt that limited partners are entitled to access to certain basic
documents and information, including the certificate of limited partnership and, any partnership
agreement and a writing setting out certain important matters which, under the 1916 and 1976 Acts,
were required to be set out in the certificate of limited partnerships In view of the great diversity
among limited partnerships, it was thought inappropriate to require a standard form of financial
report, and Section 105 does no more than require retention of tax returns and any other financial
statements that are prepared. The names and addresses of the general partners are made available to the
general public in the certificate of limited partnership.

§ 106. Nature of Business

A limited partnership may carry on any business that a partnership without limited
partners may carry on except (here designate prohibited activities].

COMMENT

Section 106 is identical to Section 3 of the prior-widorm-law. 19)6 Act. Many states require that
certain regulated industries, such as banking, may be carried on only oy entities organized pursuant
to special statutes, and it is contemplated that the prohibited activities would be confined to the
matters covered by those statutes.

10
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§ 107. Business Transactions of Partner with Partnership

Except as prov.ded in the partnership agreement, a partner may lend money to and
transact other business with the limited partnership and. subject to ocher applicable law.
has the same rights and obligations with respect thereto as a person who is not a partner.

COMMENT

Section 107 makes a ..umber of irr.pon.ant changes in Section 13 of the iwor-unnvirm iau. '916
Act. Section 13. in effect, created a special fraudulent conveyance provision applicable to the mamne
of secured loans by limited partners and the repayment by limited partnerships of loans from limited
partners, Section 107 leaves that question to a estate's general fraudulent conveyance statute, in
addition. Section 107 eliminates the prohibition in~feewer Section 13 against a general partnerj;
oppesed-to-a brmted-partner! sharing pro rata with general creditors in the case of an unsecured loan.
Of course, other doctrines developed under bankruptcy and insolvency laws may require the
subordination of loans bv partners unaer appropriate circumstances.

ARTICLE 2
FORMATION! CERTIFICATE OF LIMITED PARTNERSHIP

§ 201. Certificate of Limited Partnership

lal In order to form a iimitea partnership, two -or more, persons a
certificate of limited partnership.— ihe certificate shall be must be executed and filed in
the office of the Secretary of State, ana The certificate shall set forth:

(1) the name of the limited partnership:

I') the-general character of-.;s-hasiness;

(41 (2) the address of the office and the name and address of the agent for service of
process required to be maintained by Section 104:

(41 13) the name and the business address of each general partner (specifying
soparately-the general-partner&-and limited partners):

(©I-the-amount of- cash-and a mlescription-and.statement o f the--agreed valae-of-the
other property or services- contributed—by each-partner-and which-each-partm. -has
agreed u>-contribute in the future:

16) the-times at-which-or-events-m the-happening-o; whichmany-additional-conttabo-
tions agreed to be made by each-partner are-to be made;

(7) any power of-a-limited partner to grant the right to become a limited- partner to
an assignee of anw-part-of-his partnership interest, and the terms and condiiionsof-the
power;

(8) if agreed upon, the time-at-which or the-ever.u -on the happening- of-which--a
partner may terminate his membership in the limited partnership-and the amount of.-ir
the-method of determining, ;he-distribu;ion ;o0 which-he-may be-entttled respecting h ts
partnership-intere6ti-and the-termr-and conaittons-of ;he-termination-and-distsibotton-

(9) any-rightof a partner-to receive-distributions-of property, including-cash-from -the

1101-any+tight of a partner to receive, or-of-a-general partner-to mako, distributions
to a partner-which include a retum-of all-or-any--part of the partner's contribution;

(4-D-any-twne-at-which-or evenrs-upon the happening of which the-limited partnership
is to be dissolved and-its affairs wound-up;

(42)-any- right of the remaining general partners m continue the-husmess ..n tne
happening-of an event-ot-whthdrawal-of.a.general partneri-a nd

(4) the latest date ipon which the limited partnership is to dissolve; and

(44) ljj) any ocher matters the general partners determine to include therein.
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(b) A limited partnership is formed at the time of the filing of the certificate of limited
partnership in the office of the Secretary of State or at any later time specified in the
certificate of limited partnership if, in either case, there has been substantial compliance
with the requirements of this section.

COMMENT

The 1985 Act requires far fewer matters required to be set forth in the certificate of limited
partnership are-eot-different in kind-from-;l>ece than did rsquired-by Section 2 of the prier-uniforro
Uw 1916 Act and Section 201 of the 1976 Act., altheugh”ruun-additiene-and deletione have been
roads-and-the-deecnption hae-oeon rewieed-io-conforrfi-Kith the-reet-of-the-Aat, This is in recognition
of the fact that the partnership agreement, not the certificate of limited partnership, has become the
authoritative and comprehensive document for most limited partnerships, and that creditors and
potential creditors of the partnership do and should refer to the partnership agreement and to other
information furnished to them directly bv the partnership and by others, not to the certificate of

limited partnership, to obtain uv) geiwrat.-the-oerufwave-16 inaaflded-to carve two-funations, first, to
pii «<o creditors on nonce of ;ho facts concerning the capital and finances of the partnership and other
matters of concern the rules -regarding additional contributions to and. wrthdrawak - from Uie
partnership., seaond.-to-clearly-delineate-iho-timo at-whieh persons booomo-ganaral-partners and
hmnod- parw ofo. Subparagraph Ib), which is based upon the pnaj-untform-law. 1916 Act, has been
retained to make it clear that existence of the limited partnership depends only upon compliance with
this section. Its continued existence is not dependent upon compliance with other provisions of this
Act.

§ 202. Amendment to Certificate

la) A certificate of limited partnership is amended by filing a certificate of amendment

thereto in the office of the Secretary of State. The certificate shall set forth:
(1) the name of the limited partnership;
(2) the date of filing the certificate; and
(3) the amendment to the certificate.

(b) Within 30 days after the happening of any of the following events, an amendment to
a certificate of limited partnership reflecting the occurrence of the event or events shall
be filed:

(1) a changa-io-the-aroount or character of the contribution-of-any-partner, or in any
partner'6-obligaAwi>t&raako-a-contribution;

(2) (1) the admission of a new general partner

(3) (2) the withdrawal of a general partner; or

(44 (3) the continuation of the business under Section 801 after an event of withdraw-
al of a general partner.

(c) A general partner who becomes aware that any statement in a certificate of limited
partnership was false when made or that any arrangements or other facts described have
changed, making the certificate inaccurate in any respect, shall promptly amend the
certificate.-but-an-amondmen t-u>'6how-a-«hang» of-addr«6s of--a-limited partner need be
filed only once every .12-months,

(d) A certificate of limited partnership may be amended at any time for any other
proper purpose the general partners determine.

() No person has any liability because an amendment to ad certificate of limited
partnership has not been filed to reflect the occurrence of any event referred to in
subsection (b) of this Section section if the amendment is filed within the 30-day period
specified in subsection (b).

(fl A restated certificate of limited partnership mav be executed and filed in the same
manner as a certificate of amendment.
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COMMENT

Section 202 makee-of the 1976 Act made substantial changes in Section 24 of the prior umforen law 1916
Act. Further changes in this section are made by the 1985 Act. Paragraph (b) lists the basic events— the
addition or withdrawal of pwraerfrOftx pm koeoajHtai obkgatwnaa general partner— that are socentral to
the function of the certificate of limited partnership that they require prompt amendment. With the
elimination of the requirement that the certificate of limited partnership include the names of all limited
partners and the amount and character of all capital contributions, the requirement of the 1916 and 1376
Acts that the certificate be amended upon the admission or withdrawal of limited partners or on anv change
in the partnersmp capital must also be eliminated. This change should greatlv reduce the frequency and
complexity of amendments to the certificate of limited partnership. Paragraph (c) maltes it clear, as it was
not clear tinder subdws»niiawg)o:foiTnef Section 24 24(2)(g)ofthe 1916 Act, that the certificate of limited
partnership is intended to be an accurate description of the facts to which it relates at all times and does not
speak merely as of the date it is executed.

Paragraph le) provides a "safe harbor" against claims of creditors or others who assert that they
have been misled by the failure to amend the certificate of limited partnership to reflect changes in
any of the important facts referred to in paragraph (bl; if the certificate of limited partnership is
amended within 30 days of the occurrence of the event, no creditor or other person can recover for
damages sustained during the interim. Additional protection is afforded by the provisions of Section
304. The elimination of the requirement that the certificate of limited partnership identify all limited
partners and their respective capital contributions mav have rendered paragraph ie) an oosoiete and
unnecessary vestige. The principal, if not the sole, purpose of paragraph le) in the 1976 Act was to
protect limited partners ncwlv admitted to a partnership from being held liable as general partners
when an amendment to the certificate identifying them as limited partners and describing their
contributions was not filed contemporaneously witn their admission to the partnership, such liability
cannot anse under the 1985 Act because sucn information is not required to be stated in the
certificate. Nevertheless, the 1985 Act retains paragraph ie) because it 13 protective of partners,
shielding them from liability to the extent us provisions apply, and does not create or impose a+w
liability.

Paragraph (f) is added in the 1985 Act to provide explicit statutory recognition of the common
practice of restating an amended certificate of limited partnership. While a limited partnership
seeking to amend its certificate of limited partnership mav do so bv recording a restated certificate
which incorporates the amendment, that is bv no means the onlv purpose or function of a restatei
certificate, which mav be filed for the sole purpose of restating in a single integrated instrument all
the provisions of a limited partnership s certificate of limited partnership which are then in effect.

§ 203. Cancellation of Certificate

A certificate of limited partnership shall be cancelled upon the dissolution and the
commencement of winding up of the partnership or at any other time there are no limited
partners. A certificate of cancellation shall be filed in the office of the Secretary of State

and set forth:
(1) the name of the limited partnership:
(2) the date of filing of its certificate of limited partnership:
(3) the reason for filing the certificate of cancellation:

(4) the effective date (which shall be a date certain) of cancellation if it is not to be
effective upon the filing of the certificate: and

(5) any other information the general partners filing the certificate determine.

COMMENT

Section 203 changes Section 24 of the prior umform-law 1916 Act by making it clear that "he
certificate of cancellation shculd be filed upon the commencement of winding up of the limited
partnership. Section 24 provided for cancellation "when the partnership is dissolved

B
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8§ 204. Execution cl Certificates

(a) Each certificate required by this Article to be filed in the office of the Secretary of
State shall be executed in the following manner

(1) an original certificate of limited partnership must be signed by all general
partners nanwd-thwwn;

(2) a certificate of amendment must be signed by at least one general part.er and ov
each other general partner designated in the certificate as a new general pa:tner or
whoso-contab-utmn is doccnbod as- having boon increased; and

(3) a certificate of cancellation must be signed by all general partners;.

(b) Any person may sign a certificate by an attorney-in-fact, but a power of attorney to
sign a certificate relating to the admission, or increased contribution, of a general partner
must specifically describe the admission or-lnoroasa.

(c) The execution of a certificate by a general partner constitutes an affirmation under
the penalties of perjury- that the facts stated therein 3re true.

COMMENT

Section 204 collects in one pUce the formal requirements for the execution of certificates which
were set forth in Sections 2 and 25 of the pm r-uniform-law 1916 Act. Those sections required that
each certificate be signed by all partner* and there developed an unnecessarily cumbersome practice
of having each limited partner sign pow i of attorney to authorize the general partners to execute
certificates of amendment on their behalf. The 1976 Act, while simplifying the execution require-
ments. nevertheless required that an original certificate of limited partnership be signed ov all
partners and a certificate of amendment by all new partners being admitted to he limned
partnership. However the certificate of limited partnership is no longer required to include the name
or capital contribution of anv limned partner. Therefore, while the 1985 Act still requires ail general
partners to sign the original certificate of limited partnership, no limited partner is required to sign
anv certificate. 55555)354 insures that-saah pwtoer masv-sign a vsnii'ioato-waeo-fte-ftesomes-a
partnof—or -wn«n~U)o oorwfiaates rofleot any inaroasa -in-his-ebligatian to maka-aantnbutions.
Certificates of amendment are required to be signed by only one general partner, and all general
partners must sign certificates of cancellation. Seetwn-2ft4 prehibitt.blanket powers of-atteroey-toe
tha-axoaunan of aortifiaates-in -many eaewisineo thoss-aondiciens under whieh-a-panner -it-requtfed
te-s<gn- have oeon narrowed -to-airaumeu ftaes-of spwial importance w-that-paitnfrf. The former
requirement in the 1916 Act that all certificates be sworn was deleted in the 1976 and 1985 Acts as
potentially an unfair trap for the unwarv Isee. e.g., Wisniewski v. Johnson. 223 Va. 141, 2S6 5.0 5
223 f19821): in its place! paragraph ic) now provides, as a matter of law, that the execution of a
certificate bv a general partner subjects him to the penalties of penurv for inaccuracies :n the
certificate, has beanmQnimed-to-etaw n efttt-by-ihe-general partners, raaognmng-that-tha droned
partner 6 role is a#imiw”™w w.

§ 205. Amendment or Cancellation Execution by Judicial Act

If a person required by Section 204 to execute a anv certificate of aroondment-or
cancellation fails or refuses to do so. any other partner, and any assignee of a partnership
interest, person who is adversely affected by the failure or refusal, may petition the
[designate the appropriate court] to direct the amendment-or-canceilatwn execution of the
certificate. If the court finds that the-amendment or cancellanon-is-propeF it is prouer for
the certificate to be executed and that any person so designated has failed or reiused to
execute the certificate, it shall order the Secretary of State to record an appropriate
certificate of-amendment-or -cancellation.

COMM. NT

Section 205 of the 1976 Act changed6 subdivisions (3) and Ml of Section 25 of the 191> Act p«wF
W)ifof Bs4aw by confining the persons who have standing to seek judicial intervention to partners ami
to those assignees who were are adversely affected by the failure or refusal of the appropriate
persons to file a certificate of amendment or cancellation. Section 205 of the 1985 Act reverse- that
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restriction, and provides that anv person adversely afflicted bv a failure or refusal to file anv
certificate mot omv a certificate of cancellation or anendment) has standing to seek 'uoiciai
intervention.

§ 206. Filing in Office of Secretary of State

(a) Two signed copies of the certificate of limited partnership and of any certificates of
amendment or cancellation (or of mv judicial decree of amendment or cancellation! shall
be delivered to the Secretary of State. ~ A person who executes a certificate as an agent or
f|du0|ar¥ need not exhibit evidence of his [or her] authority as a prerequisite to filing.
Unless the Sec{etar?/ of State finds that any certificate does not conform to law. upon
receipt of all filing fees required by law he {or she] shall:

(1% endorse on each duplicate original the word "Filed” and the day. month, and year
of the filing thereof:
(2) file one duplicate original in his (or her] office: and
(3) return the other duplicate original to the person who filed it or his [or her]
representative.

(b) Upon the filing of a certificate of amendment f,or.judicial decree of amendment) in
the office of the Secretary of State, the certificate of [imited partnership shall be amended
as set forth therein, and upon the effective date of a certificate of cancellation (or a
judicial decree thereof), the certificate of limited partnership is cancelled.

COMMENT

Section 206 is-new. first appeared in the (0*6 Act, in addition to providing mechanics for the
central filing system, the second sentence of this section does away with the requirement, formerly-
imposed by some local filing officers, that persons who have executed certificates under a power of
attorney exhibit executed copies of the power of attorney itself. Paragraph (b! changes subdivision
(5) ofSection 250fthe pnof umfom low 1916 Act by providing that certificates of cancellation are effective
upon their effective date under Section 203.

§ 207. Liability for False Statement in Certificate

If any certificate of limited partnership or certificate of amendment or cancellation
contains a false statement, one who suffers loss by reliance on the statement may recover
damages for the loss from:

%1) any person who executes the certificate, or causes another to execute it on his
behalf, and knew, and any general partner who knew or should have known, the
statement to be false at the time the certificate was executed: and

(2) any general partner who thereafter knows or should have known that any arrange-
ment or other fact described in the certificate has changed, making the ‘statement
inaccurate in any respect within a sufficient time before the statement was relied upon
r,easonabl,¥, to have enabled that general partner to cancel or amend the certificate, or to
file a petition for its cancellation or amendment under Section 205

COMMENT

Section 207 changes Section 6 of the prior-uniform-law 1916 Act by providing explicitly for the
liability of persons who sign a certificate as 3gent under a power of attorney and by confining the
obligation to amend a certificate of limited partnership ir. light of future events to general partners.

§ 208. Scope of Notice

The fact that a certificate of limited partnership is on file_in the office of the Secretary
of State is notice that the partnership is a limited partnership and the persons designated
thﬁremf as limited general partners are limUed general partners, but it 1s not notice of any
other fact.
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COMMENT

Section 208 u new first appeared in the 1976 Act, and referred to the certificate's providing
constructive notice of the statun aa limited partners of those so identified therein. The 1085 Acts
deletion of anv requirement that the certificate name limited partners requires that Section 208 be
modified accordingly.

By stating that the filing of a certificate of limited partnership only results in notice of the general
twwtod liability of the general lumui partners, it Section 208 obviates the concern that third parties
may be held to have notice of special provisions set forth in the certificate. While this section is
designed to preserve bv implication the limited liability of limited partners, the nowee implicit
protection provided is not intended to change any liability of a limited partner which may be created
by his action or inaction under the law of estoppel, agency, fraud or the like.

§ 209. Delivery of Certificates to Limited Partners

Upon the return by the Secretary of State pursuant to Section 206 of a certificate
marked "Filed," the general partners shall promptly deliver or mail a copy of the
certificate of limited partnership and each certificate of amendment or cancellation to
each limited partner unless the partnership agreement provides otherwise.

COMMENT

This section is-new. first appeared in the 1976 Act.

ARTICLE 3
LIMITED PARTNERS

§ 301. Admission of Additional Limited Partners
(a) A person becomes a limited partner:

(1) at the time the limited partnership is formed: or
(2) at anv later time specified in the records of the limited partnership for becoming a
limited partner.
APtr the filing of a limited partnership's original certificate of limited partner-
ship, a person may be admitted as an additional limited partner

(1) in the case of a person acquiring a partnership interest directly from the limited
partnership, upon compliance with the partnership agreement or, if the partnership
agreement does not so provide, upon the written consent of all partners; and

(2) in the case of an assignee of a partnership interest of a partner who has the
power, as provided in Section 704. to grant the assignee the right to become a limited
partner, upon the exercise of that power and compliance with any conditions limiting
the grant or exercise of the power.

(b) In oach caco ander Eub&ectioi»-(alr-Um person-acquiring the-partnership'interest
bocomes a limited-partner only 'ipon amondmor.t-of mertificate-of limned paratgEt-mp

COMMENT

Section 301(a) is new: no counterpart was found in the 1916 or 1976 Acts. This section imposes on
the partnership an obligation to maintain in its records the date eacn iimiten partner becomes a
limited partner. Under the 1976 Act, one could riot become a limned partner unui an appropriate
certificate reflecting his status as such was tiled with the secretary of State. Because the 1985 Act
elimmatfia the neeo to name limited partners in the certificate of limited partnership, an alternative
me<~h"niam had to be established to evidence the fact and date of a limited partner s admission. The
partnership records required to oe maintained unoer Section 105 now serve that junction, subject to
the limitation that no person mav become a limited partner before the partnersnip is formed iSection

awbw:
16
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Subdivision (I) of Section 301(b) adds to Section 8 of the pnof-umform-Ilttw t:>16 Act 3n explicit
recognition of the fact that unanimous consent of all partners is required for admission of new limned
partners unless the partnership agreement provides otherwise. Subdivision t2> is derived from Section 19
ofthe prior uniform law 1916 Act but abandons the former terminology of "substituted limited oartner "

§ 302. Voting

Subject to Section 303. the partnership agreement may grant to all or a specified cmuo
of the limited partners the right to vote (on a per capita or other basis) upon any matter.

COMMENT

Section 302 ie-ww, first appeared in the 19T6 Act, and must be read tocether witn -uibdivismn
ibil5SM6i of Section 303. Althougn the prioreunifnrm-Uw 1916 Act did not speak specifically "f "he
voting powers of limited partners, it wa> to not uncommon for partnership agreements io crant 'U\*i
powers to limited partners. Section 302 is desienea only to make it clear that the partnersr.ie
agreement may grant such power to limited partners. |If such powers are granted to minted
partners beyonri the 'safe harbor' of subdivision ibi or i8] of Section 3U3(b*»A a court may mut of course
need not) hold that, under tne circumstances, tne limited partners have participated in "control of tne
business "within the meaning of bectiun303(ai. Section 3U3tcnwroplv mcano makes clear that the exercise oi
powers beyond the ambit of Section -iiioibi is not ipso facto to be taken as taking part in the contrni of the
business.

§ 303. Liability to Third Parties

(@) Except as provided in subsection id), a limited partner is noc liable for the
obligations of a limited partnership unless he [or she] is also a general partner or. :n
addition to the exercise of his [or her] rights and powers as a limited partner, he [or she]
takes-part participates in the control of the business. However, if the limited partner-s
participation partner participates in the control of the business is-not-substantially-
saroe-as-tho exorcise of the powers of-a-general partner, he [or she] is liable only to
persons who transact business with the limited partnership with actual-knowledge of-his
participation-in- control reasonably believing, based upon the limited partner's conduct,
that the limited partner is a general oartner.

(b) A limited partner does not participate in the control of the businesswithin the
meaning of subsection (a) solely by doing one or more of the following:

(1) being a contractor for or an agent or employee of the Ilimited partnershipor ofa
general partner or being an officer, director, or shareholder of a general partner that is
a corporation:

(2) consulting with and advising a general partner with respect to the business of the
limited partnership;

(3) acting as surety ;or the limited partnership or guaranteeing or assuming one nr
more specific obligations of the limited partnership:

(4) appr&vwwg-or-disapproving'an -amendment to-the-partnecfehip-agreenw u taking
anv action required or permitted bv law to bring or pursue a derivative action in the
right of the limited partnership; or

- ting-on one or mor«»fth»-follavlng-matters;

(5) requesting or attending a meeting of partners;

tfi) proposing, approving, or disapproving, bv voting or otherwise, one or mure "f tne
following matters:

(i) the dissolution and winding up of the limited partnership;
(i) the sale, exchange, lease, mortgage, pledge, or other transfer of all »r <uhstan-
tiallv all of the assets of the limited partnership other -than in the ordinary mnurve ->f

1o- busiress;
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(iii) the incurrence of indebtedness by the limited partnership other than in the
ordinary course of its business;

(iv) a change in the nature of the business; or
(v) the admission or removal of a general partner,
<vi) the admission or removal of a limited partner.

(vii) a transaction involving an actual or potential conflict of interest between a
general partner and the limited partnership or the limited partners:

lviiil an amendment to the partnership agreement or certificate of limited partner-
ship; or

lixl matters related to the business of the limited partnership not otherwise
enumerated in this suosection <bi. which the partnership agreement states in writing
mav be suoiect to the approval or disapproval of limited partners;

(7) winding uo the limited partnership pursuant to Section 803: or

181 exercising anv right or power permitted to limited partners under this fActl and
not specifically enumerated in this subsection ibi.

ic) The enumeration in subsection (b) does not mean that the possession or exercise of
any other powers by a limited partner constitutes participation by him [or her] in the
business of the limited partnership.

id) A limited partner who knowingly permits his [or her] name to be used in the name
of the limited partnership, except under circumstances permitted by Section 102(2). is
liable to creditors who extend credit to tne iimited partnership without actual knowledge
that the Lmited partner is not a general partner.

COMMENT

Section 303 makes several mportant changes in Section 7 of the pnor-unuopro-iaw 1916 Act. The first
sentence of Section dOdlaieam es over-the-owie-tevt from former Seetion 7~ whether th.-limitedpawnee
"tahM paw-m the w furoloHhe-bueinett- — inorder te inoure that judieiol deeioiotw under the-prior uniform
tnw remtun applicable io the-e xtent nof oxpret sty ehurtged differs from the text of Section 7ofthe 1916 Act
inthat it speaks of participating! rather than taking part)in the control of the business: this was done for the
sake of consistency with the second sentence of section 303(a). not to change the meaning of the text. It is
intended that mdicial decisions interpreting the pnrase "takes part in the control of the business" under the
prior uniform law will remain applicable to the extent that a different result is not called for bv other
provisions of Section 303 and other provisions of the Act. The second sentence of Section 303(a) reflects a
wholly new concept.-ftecauae in the 1976 Act that has been further modified in the 1985 Act. It was adopted
partly because of the difficulty of determining when the "control" Line has been overstepped, rt-wa&tbeww-
it unI'mr to imuooe general partnor’e liobilipv-onttlimited'pftrtner eiteepno thectttennhnt athird party hod
4tnowledgeof his-partia patiwyfftcontrol ofthe-buMneeoi On the other handHn-order to ovoid permimrtee
iimited-partner to exereioe-all-of-thc-pfrvem of a genera) portper white-avoiding any direct deulmgo-with
third portico, the "iu not subetaBtiady-the same as" ir  was introduced but also (and more importam lvj
because ofadeterminationthat it i. not sound public policy to hold alimned partner who is not also a gent ral
partner liable for the obligations of the partnership except to persons who have done business with the
iimited partnership reasonably believing, based on the limited partner sconduct, that ne is a general part-
ner. Paragraph ibi is intended to provide a"sale harbor' by enumerating certain activities which alimited
partner may cam-on for the partnership without being deemed to have taken part in control of the busi-
ness. This "safe harbor" list has been expanded bevond that set out in the 1976 Act to reflect case law and
statutory developments and more clearly to assure that limited partners are not subjected to general
liability where such liability is inappropriate. Paragraph id) is derived from Section o of the prior uniiorm
.aw-1916 Act, but adds as a condition to the limited partner's liability the feet-requirement that a limited
partner must have knowingly permitted his name to be used in the name of the limned partnership.

$ 304 Person Erroneously Believing Himself [or Herself] Limited Partner

(@ Except as provided in subsection (bl. a person who makes a contribution to
business enterprise ard erroneously but in good faith believes that he [or she] h3s become

16
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a limited partner in the enterpnse is not a general partner in the enterprise and is not
bound by its obligations by reason of making the contribution, receiving distributions
from the enterprise, or exercising any rights of a limited partner, if. on ascertaining the
mistake, he [or she]:

(1) causes an appropriate certificate of limited partnership or a certificate of amend-
ment to be executed and filed; or

(2) withdraws from future equity participation in the enterprise by executing and
filing in the office of the Secretary of State a certificate declaring withdrawal under
this section.

(bi A person who makes a contribution of the kind described in subsection lai is iiable
as a general partner to any third party who transacts business with the enterprise ui
before the person withdraws and an appropriate certificate is filed to show withdrawal, or
lii) before an appropriate certificate is filed to show hl&s.tatus-Aft-a-liroited-partnw and. tn
the-eaee-of an amendment, after expiration of the-h”ay-penod-mr filing-art amenament
relating to-;he person-a*-a shfBU«Hi-par; ner -unriér- Section-;2();2 that he for shel is not a
general partner, but in enher case only if the third party actually oelieved ingood faith
that the person was a general partner at the time of the transaction.

COMMENT

Section 304 is derived from 'ecnon 1 of the prior—itutorm-law, 1916 Act. The "good faith"
requirement has been auued in ir.e first sentence of Section dO-liai. The provisions of subdivision i3)
of Section 304(a) are intcnaea to clarify an amoiguity in the prior law by providing that a person who
chooses to withdraw frnm the enterprise in order to protect himself from liability is not required to
renounce any of his then current interest in the enterpnse so long as he has no further participation
as an equity participant. Paragraph ibi preserves the liability of the equity participant prior to
withdrawal landtmor-tne-ume-for opproprme-aniondment ir>the-gaoe of a iwwwww f partnership! by
such person from the limned partnership or amendment to the certificate demonstrating that sucn
person is not a general oartner to any third party who has transacted ousinesswith tneperson
believing in gooo faitn that he was a general partner.

Evidence strongly -uggests that Section 11 uf the 1916 Act and Section 304 of the 19T6 Act were
rarelv used, and one mignt evnect tiiat >ection 3U4 of the Itteo Act mav never nave to ne used.
Section 11 of the 1916 Act and Section 104 of the 19T6 Act could have been used bv a person who
invested in a iimited part.-.ersmu oelievmg ne would oe a limited partner but who was not identified
as a limned oartner in the certificate of limited partnership. However, because the 1985 Act does not
require limited partners to be named in the certificate, the onlv situation to which Section :104 would
now appear to De auulicapje is one in whicn a person intending to he a limited partner was
erroneously identified as a general partner in the certificate.

§ 305 Information

Each limited partner has the right to;

(1) inspect and copy any of the partnership records required to be mairtained by
Section 105; and

(2) obtain from the general partners from time to time upon reasonable demand lii true
and full information regarding the state of the business and financial condition of the
limited partnership, (ii) promptly after becoming available, a copy of the iimited partrier-
ships federal, state, and local income tax returns for each year, and uii) other information
regarding the affairs of the limited partnership as is just and reasonable.

COMMENT

Section 305 changes and restates the rights of limited partners to information about the partner-
ship formerly provided by Section 10 of the prior-ufufcym—Uw. 1916 Act. Its importance has
increased as a result of the 1985 Act’s substituting the retords of the uartnersniu tor the certificate
of limited partnership as the place where certain categories of information are to lie keiit.
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Section 305. which should be read together with Section 105<b). provides a mechanism for limited
partners to obtain information about the partnership useful to them in making decisions concerning
the partnership and their investments in it. Its purpose is not to provide a mechanism (or
competitors of the partnership or others naving interests or agendas adverse to the partnership's to
subvert the partnership's business. It 15assumed tnat courts will protect limited partnersmps from
abuses and attempts to misuse Section 305 for improper purposes.

ARTICLE 4

GENERAL PARTNERS

§ 401. Admission of Additional General Partners

After the filing of a limited partnership’'s original certificate of limited partnership,
additional general partners may be admitted wuy as provided in writing in the partnership
agreement or. if the partnership agreement does not provide in writing for the admission
of additional general partners, with the epeoiw written consent of each- partner all
partners.

COMMENT

Section 401 is derived from, but represents a significant departure from. Section 9(l)(el of the pries
uniform—law 1916 Act and Section 401 of the 1976 Act, wnich required, and mmco over-tho
unwaivable reqaironuws-that-all limr.eo partner* muct consent as a condition to the admission of an
additional general partner, that all limited partners consent and that sucn consent mu« specifically
identify the general partner involved. Section 401 of the 19S5 Act provides that the written
partnership agreement determines the procedure for authorizing the admission of additional general
partners, and that the written consent of all partners is required onlv when the partnership
agreement fails to address the question.

§ 402. Events of Withdrawal

Except as approved by the specific written consent of all partners at the time, a person
ceases to be a general partner of a limited partnership upon the happening of any of the
following events:

the general partner withdraws from the limited partnership as provided in Section
602:

(2) the general partner ceases to be a member of the limited partnership as provided in
Section 702:

(3) the general partner is removed as a general partner in iccordance with the
partnership agreement:

(41 unless otherwise provided in writing in the certificate of litr.tted partnership agree-
ment. the gene-al partner: (i) makes an assignment for the benefit of creditors; (ii) files a
voluntary petition in bankruptcy: (iii) is adjudicated a bankrupt or insolvent: (ivl files a
petition or answer seeking for himself [or herself] any reorganization, arrangement,
composition, readjustment, liquidation, dissolution, or similar relief under any statute,
law. or regulation: -(v> files an answer or other pleading admitting or tailing to contest the
material allegations of a petition filed against him [or her] in any proceeding of this
nature: or (vi) seeks, consents to. or acquiesces in the appointment of a trustee, receiver,
or liquidator of the general partner or of all or any substantial part of his [or her]
properties:

5) unless otherwise provided in writing in the certificate of limited partnership agree-
ment. [120] days after the commencement of any proceeding against the general partner
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seeking reorganization, arrangement, composition, readjustment, liquidation, dissolution,
or similar relief under any statute, law, or regulation, the proceeding has not been
dismssed, or if within [oo] days after the appointment without his [or "her] consent or
acquiiscence of a trustee, receiver, or liquidator of the general partner or of all or any
substai.da! part of his L?r her] properties, the appointment is not vacated or stayed or
within [oo] days after the expiration of any such stay, the appointment is not vacated:

(6) in ths case of a general partner who is a natural person.

(i) his [or her] death: or

(i) the entry of an order by a court of competent jurisdiction adjudicating him [or
her| incompetent to manage his (or her] person or his (or her] estate:

(7) in the case of a general partner who is acting as a general Fartner by virtue of
being a trustee of a trust, the termination of the trust (but not merely the substitution of
a new trustee);

(8) in the case of a %eneral partner that is a separate partnership, the dissolution and
commencement of winding up of the separate partnership:

(9) in the case of a general partner that is a corporation, the filing of a certificate of
dissolution, or its equivalent, for the corporation or the revocation of its charter: or

. (20) in_the case of an, estate, the distribution by the fiduciary” of the estate's entire
interést in the partnership.

COMMENT

Section 402 expands considerably the provisions of Section 20 of the pnor -uniform-law 1916 Act,
which provided for dissolution in the event of the retirement, death or insanity of a general partner.
Subdivisions 1., .2) and (3) recognize that the general partner's agency relationship is terminable at
will, althiugh it may result in a breach of the partnership agreement giving rise to an action for
damages. Subdivisions (4) and (5) reflect a judgment that, unless the limited partners agree
otherwise, they ought to have the power to rid themselves of a general partner who is in such dire
financial straits that he is the subject of proceedings under the National Bankruptcy A « Code or a
similar provision of law. Subdivisions (6) through (10) simply elaborate on the notion of death in the
case of a general partner who is not a natural person. Qf coureeTthe-addition of the words "and in
the-parwvsrship agreement" was not- intended stfr eaggest-that-iiabilitioo-w-third-partioa oould bo
affootod by provisions min- the- partnersinp-agr»omant. Subdivisions (4) and (5) differ from their
counterparts in the 1976 Act, reflecting the policy underlying the 1985 revision of Section 201. that
the partnership agreement, not the certificate of limited partnership, is the appropriate document for
setting out most provisions relating to the respective powers, nghts and obligations of the partners
inter se. Although tne partnership agreement need not be written, the 1985 Act provides that, to
protect the partners from fraud, these and certain other particularly significant provisions must be
set out in a written partnership agreement to be effective for the purposes described in the Act.

§ 403. General Powers and Liabilities

() Except as provided in this [Actl or in the partnership agreement, a general partner
of a limited partnership has the rights and powers and is subject to the restrictions of a
partner in a partnership without limited partners.
. %b).Except as provided in this [ActJ, a general partner of a limited partnership has the
liabilities of a partner in a partnersh|E without limited partners to [)erso.ns other thav; the
partnership and the other partners. Exceptas provided in this ‘[.Acll orin the partnership
agreement, a general partner of a limited partnership has the liabilities of a partner in a
partnership without limited partners to the partnership and to the other partners.

COMMENT
Section 403 is derived from Section 9(1) of the prior-uniform -law, 1916 Act.
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§ 404. Contributions by General Partner

A general partner of a limited partnership may make contributions to the partnership
and share in the profits and losses of. and in distributions from, the limited partnership as
a general partner. A general partner also may make contributions to and share in
profits, losses, and distributions as a limited partner. A person who is both a general
partner and a limited partner has the rights and powers, and is subject to the restrictions
and liabilities, of a general partner and. except as provided in the partnership agreement,
also has the powers, and is subject to the restrictions, of a limited partner to the extent of
his for her] participation in the partnership as a limited partner.

COMMENT

Section 404 is derived from Section 12 of the pwor-umrorm-law 1916 Act and makes clear that the
partnership agreement may provide that a general partner who is aiso a limited partner may exercise
all of the powers of a limited partner.

§ 405. Voting

The partnership agreement may grant to all or certain identified general partners the
right to vote (on a per capita or any other basis), separately or with all or any class of the
limited partners, on any matter.

COMMENT

Section 405 ie-ww first aooeared in the 19T6 Act and is intended to make it clear that the Act does
not require that the limited partners nave any right to vote on matters as a separate class.

ARTICLE 5
FINANCE

§ 501. Form of Contribution

The contribution of a partner may be in cash, property, or services rendered, or a
promissory note or other obligation to contribute cash or property or to perform services.

COMMENT

As noted in the comment to Section 101. the explicit permission to make contributions of services
expands Section 4 of the prior uniform-law, 1916 Act.

§ 502. Liability for Contribution

(@ A promise bv a limited partner to contribute to the limited partnership is not
enforceable unless set out in a writing signed by the limited partner.

(akb] Except as provided in the certificate.of-limited partnership agreement, a partner
is obligated to the limited partnership to perform any enforceable promise to contribute
cash or property or to perform se vices, even if he for she] is unable to perform because
of death, disability, or any other reason. |If a partner does not make the required
contribution of property or services, he [or she] is obligated at the option of the limited
partnership to contribute cash equal to that portion of the value, as stated in the
certificate-of..limited partnership records required to be kept pursuant to Section 105. of
the stated contribution which has not been made.

&Kkc] Unless otherwise provided in the partnership agreement, the obligation of a

partner to make a contribution or return money or other property paid or distributed in
violation of this [Act] may be compromised only by consent of all partners. Notwith-
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standing the compromise, a creditor of a limited partnership who extends credit, or whose
olattn-an 6oc, otherwise acts in reliance on that obligation after the filing-of-tho-cortiiicato
of limitod partnorchip or an amondmont thoroto partner signs a writing which., in oithep
oaso, reflects the obligation, and before the amendment or cancellation thereof to reflect
the compromise, may enforce the original obligation.

COMMENT

Section 502(a) is new: it has no counterpart in the 1916 or 1976 Act. Because, unlike the pnor uniform
acts, the 1985 Act does not require tnat promise; to contribute casn. property, or services be described in
the limited partnership certificate, to protect against fraud it requires instead that such important prom-

ises be in a signed writing.
Although Section 17(1) of the prior-uniform low 1916 Act required a partner to fulfill his promise to make
contributions, the addition ofcontributions in the form ofa promise to render services means that apartner

who is unable to perform those services because of death or disability as well as because of an intentional
default is required to pay the cash value of the services unless the eett tHeflve-mdtmned partnenifup partner-

ship agreement provides otherwise.
Subdivision fbl (¢ is derived from, but expands upon. Section 17(3) of the prior uniform law 1916 Act.

§ 303. Sharing of Profits and Losses

The profits and losses of a limited partnership shall be allocated among the partners,
and among classes of partners, in the manner provided in writing in the partnership
agreement. |If the partnership agreement does not so provide in writing, profits and
losses shall be allocated on the basis of the value, as stated in the certificate of limitod
partnership records required to be kept pursuant to Section 105. of the contributions made
by each partner to the extent they have oeen received oy the partnership and have not

been returned.

COMMENT

Section 503 ie-new first appeared in the 1976 Act. The prior-uniforro-law 1916 Act did
not provide for the basis on which partners would "share profits and losses in the absence
of agreement. The 1985 Act differs from its counterpart in the 1976 Act bv requiring
that, to be effective, the partnership agreement provisions concerning allocation of profits
and losses be in writing, and bv its reference to records required to be kept pursuant~to
Section 105. the latter'reflecting the 19a5 changes in Section 201.

§ 504. Sharing of Distributions

Distributions of cash or other assets of a limited partnership shall be allocated among
the partners and among classes of partners in the manner provided in writing in the
partnership agreement. If the partnership agreement does not so provide in writing,
distributions shall be made on the basis of the value, as stated in the certificate-of limited
partnership records required to be kept pursuant to Section 105. of the contributions made
by each partner to the extent they have been received by the partnership and have not
been returned.

COMMENT

Section 504 io-now first appeared in the 1976 Act. The prK>r-.imform4 .tv. 1916 Act did not provide
for the basis on which partners would share distributions in the absence of agreement. Section 504
also differs from its counterpart in the 1976 Act bv reouinng that, to be effective, the oartnersmu
agreement provisions concerning allocation of distributions oe in writing, and in its reference to
records required to be kept pursuant to Section 105. the latter reflecting tne 19SS changes in Section
-01. This section also recognizes that partners may choose to share in uistributions on a different
basis tkw different from that on which they share in profits and losses
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ARTICLE 6
DISTRIBUTIONS AND WITHDRAWAL

§ 601. Interim Distributions

Except as provided in this Article, a partner is entitled to receive distributions from a
limited partnership before his (or her) withdrawal from the limited partnership and before
the dissolution and winding up thereof;

tW to the extent and at the times or upon the happening of the events specified in the
partnership agreement—and

) if any'distribution constitutes a return of-any-part of hi&contribution-under Section
60&<),-,0~th«-oxtent-and-at-t h»-times o r upon the happening-of-the-"vents-specified in the
certificate of limited partnership.

COMMENT

Section 601 is-new first appeared in the 1976 Act. The 1976 Act provisions have been modified to
the 1985 changes made in Section 201.

§ 602. Withdrawal of General Partner

A general partner may withdraw from a limited partnership at any time by giving
written notice oo the other partners, but if the withdrawal violates the partnership
agreement, the limited partnership may recover from the withdrawing general partner
damages for breach of the partnership agreement and offset the damages against the
amount otherwise distributable to him [or her).

COMMENT

Section 602 is-new first appeared in the 1976 Act, but is generally derived from Section 38 of the
Uniform Partnership Act.

§ 603. Withdrawal of Limited Partner

A limited partner may withdraw from a limited partnership at the time or upon the
happening of events specified in the certificate-of limmd-partB«rship and in -accordance
with in writing in the partnership agreement If the certificate agreement does not
specify in writing the time or the events upon the happening of which a limited partner
may withdraw or a definite time for the dissolution and winding up of the limited
partnership, a limited partner may withdraw upon not less than six months’ prior written
notice to each general partner at his [other] address on the books of the iimited
partnership at its office in this State.

COMMENT

Section 603 is derived from Section 16h») of the prwr-undom-law 1916 Act. The 19T6 Act
provision has been modified to reflect the 1985 changes made in Section 201. This section
additionally reflects the policy determination, also embodied in certain other sections of the 1085 Act,
that to avoid fraud, agreements concerning certain matters of substantial importance to the partners
will be enforceable onlv if in writing. If the partnership agreement does provide, in writing, whether
a limited partner mav inrhdraw and, if he mav. when and on what terms and conditions, those
provision* will control
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§ 604. Distribution L'pon Withdrawal

Except as provided in this Article, upon withdrawal any withdrawing partner is entitled
to receive any distribution to which he [or she] is entitlted under the partnership
agreement and, if net otherwise provided in the agreement, he [or she] is entitled to
receive, within a reasonable time after withdrawal, the fair value of his [or her] interest in
the limited partnership as of the date of withdrawal based upon his [or her] right to share
in distributions from the limited partnership.

COMMENT

Section 604 is-new first aooeared in the 1976 Act. It fixes the distributive share of a withdrawing
partner in the absence of an agreement among the partners.

§ 605. Distribution in Kind

Except as provided in writing in the certificate of-limitod partnership agreement, a
partner, regardless of tfiiTnature of his [or her] contribution, has no right to oemand and
receive any distribution from a limited partnership in any form other than cash. Except
as provided in writing in the partnership agreement, a partner may not be compelled to
accept a distribution of any asset in kind from a limited partnership to the extent that the
percentage of the asset distributed to him [or her] exceeds a percentage of that asset
which is equal to the percentage in which he [or she] shares in distributions from the
limited partnership.

COMMENT

The first sentence of Section 605 is derived from Section 16(3) of the prior-uniform-lawi 1916 Act;
it also differs from its counterpart in the 1976 Act, reflecting the 1985 changes made in Section 201.
The second sentence first appeared in the 1976 Act, ie- now, and is intended to protect a limited
partner (and the remaining partners) against a distribution in kind of more than his share of
particular assets.

§ 606. Right to Distribution

At the time a partner becomes entitled to receive a distribution, he [or she] has the
status of, and is entitled to all remedies available to, a creditor of the limited partnership
with respect to the distribution.

COMMENT

Section 606 ie new first appeared in the 1916 Act, and is intended to make it clear that the right of
a partner to receive a distrioution, as between the partners, is not subject to the equity risks of the
enterpnse. On the other hand, since partners entitled to distributions have creditor status, there did
not seem to be a need for the extraordinary remedy of Section 16(4)lal of the prior ~ niform-la*. 1916
Act, which granted a limned partner the right t? seek dissolution of the partnership if he was
unsuccessful in demanding the return sf his contribu’ion. It is more appropriate for the partner to
simply sue as an ordinary creditor and obtain a judgment.

§ 607. Limitations on Distribution

A partner may not receive a distribution from a limited partnership to the extent that,
after giving effect to the distribution, all liabilities of the limited partnership, other than
liabilities to partners on account of their partnership interests, exceed the fair value of the
partnership assets.

COMMENT
Section 607 is derived from Section 16(11(31 of the prior-w wforro-law. 1916 Act.

25



LIMITED t >NERSHIP ACT §608

§ 608. Liability Upon Return of Contribution

(@) If a partner has received the return of any part of his [or her] contribution without
violation of the partnership agreement or this [Act], he [or she] is liable to the limited
partnership for a period of one year thereafter for the amount of the returned contribu-
tion, but only to the extent necess; ry to discharge the limited partnership's liabilities to
creditors who extended credit to the limited partnership during the period the contribution
was held by the partnership.

(b) If a partner has received the return of any part of his [or her] contribution in
violation of the partnership agreement or this [Act], he [or she] is liable to the limited
partnership for a period of six years thereafter for the amount of the contribution
wrongfully returned.

Ic) A partner receives a return of his [or her] contribution to the extent that a
distribution to him [or her] reduces his [or her] share of the fair value of the net assets of
the limited partnership below the value, as set forth in the certificate-ot-limited
partnership records required to be kept pursuant to Section 105. of his contribution which
has not been distributed to him [or her;j.

COMMENT

Paragraph (a) is derived from Section 17(4) of tne prior uniform law 1916 Act, but the one year
statute of limitations has been added. Paragraph (bi is derived from Section 17(2)(b) of the p«or
uniform--law 1916 Act but. again, a statute of limitations has been added.

Paragraph ici i.-new. first appeared in me 1976 Act. The provisions of former Section 17t2) that
referred to the partner holding as "trustee any money or specific property wrongfully returned to
him have been eliminated. Paragraph (c>in the 1985 Act also differs from its counterpan in the 1976 Act to
reflect the 1985 changes made in sections 105 and 201.

ARTICLE 7
ASSIGNMENT OF PARTNERSHIP INTERESTS

§ 701. Nature of Partnership Interest

A partnership interest is personal property.

COMMENT

This section is derived from Section 18 of the pnor umforro law, 1916 Act.

§ 702, Assignment of Partnership Interest

Except as provided in the partnership agreement, a partnership interest is assignable in
whole or in part. An assignment of a partnership interest does not dissolve a limited
partnership or entitle the assignee to become or to exercise any rights of a partner. An
assignment entitles the assignee to receive, to the extent assigned, only the distribution to
which the assignor would be entitled. Except as provided in the partnership agreement, a
partner ceases to be a partner upon assignment of all his [or her] partnership interest.

COMMENT

Section 1911) of the prior uniform-law 1916 Act provided simply that "a limited partner's interest is
assignable”, raising a question whether any limitations on the right of assignment were permitted.
While the first sentence of Section 702 recognizes that the power to assign may be restricted in the
partnership agreement, there was no intention to affect in any way the usual rules regarding
restraints on alienation of personal property. The second and third sentences ot section .02 are
derved from Section 1931 of the prior -umform-law. 1916 Act. The last sentence u new fir-u
appeared in the 1976 Act.

b
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§ 703. Rights of Creditor

On application to a court of competent jurisdiction by any judgment creditor of a
partner, the court may charge the partnership interest of the partner with payment of the
unsatisfied amount of the judgment with interest. To the extent so charged, the
judgment creditor has only the rights of an assignee of the partnership interest. This
[Act] does not deprive any partner of the benefit of any exemption laws applicable to his
[or her] partnership interest.

COMMENT
Section 703 is derived from Section 22 of the 1916 Act but has not earned over
some provisions that were thought to be superfluous. For example, references in Section 22(1) to
specific remedies have been omitted, as has a prohibition in Section 22(2) against discharge of the lien
with partnership property, Ordinary rules governing the remedies available to a creditor and the
fiduciary obligations of general partners will determine those matters.

§ 704. Right of Assignee to Become Limited Partner

(a) An assignee of a partnership interest, including an assignee of a general partner,
may become a limited partner if and to the extent that (4) (j) the assignor gives the
assignee that right in accordance with authority described in the cemficam-of limitod
partnership agreement, or (£1 (ii) all other partners consent.

(b) An assignee who has become a limited partner has. to the extent assigned, the
rights and powers, and is subject to the restrictions and liabilities, of a limited partner
under the partnership agreement and this [Act], An assignee who becomes a limited
partner also is liable for the obligations of his [or her] assignor to make and return
contributions as provided in Article Articles 5 and 6. However, the assignee is not
obligated for liabilities unknown to the assignee at the time he [or she] became a limited
partner and which-could -not be aecortainod from themcerwficate-of--limited partnor-sfaip.

(c) If an assignee of a partnership interest becomes a limited partner, the assignor is
not released from his [or her] liability to the limited partnership under Sections 207 and
502.

COMMENT

Section 704 is derived from Section 19 of the prior-.uniform-law. 191b Act, but paragraph (b) defines
more narrowly than Section 19 the obligations of the assignor that are automatically assumed by the
assignee. Section 704 of the 1985 Act also differs from the 1976 Act to reflect the 1985 chances

made in Section 201.

§ 705. Power of Estate of Deceased or Incompetent Partner

If a partner who is an individual dies or a court of competent jurisdiction adjudges him
[or her] to be incompetent to manage h'S [or her] person or his [or her] property, the
partner's executor, administrator, guardian, conservator, or other legal representative
may exercise all of the partner's rights for the purpose of settling his [or her] estate or
administering his [or her] property, including any power the partner had to give an
assignee the right to become a limited partner. |If a partner is a corporation, trust, or
other entity and is dissolved or terminated, the powers of that partner may be exercised
by its legal representative or successor.

COMMENT

Section 705 is derived from Section 21(1) of the piwr-W Hinr.-law. 1916 Act. Former Section 21r2).
mu Jig a deceased limited partner's estate liable for his liabilities as a limned partner was deleted as
superfluous, with no intencion of changing the liability of the estate.
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ARTICLE 8
DISSOLUTION

§ 801. Nonjudicial Dissolution

A limited partnership is dissolved and its affairs shall be wound up upon the happening
of the first to occur of the following:

(1) at the time specified in the certificate of limited partnership;

(2) or upon the happening of events specified in writing in the certificate of--limited
partnership agreement;

(3BWB) written consent of all partners;

0(4} an event of withdrawal of a general partner unless at the time there is at least
one other general partner and the certificate of limited written provisions of the
partnership agreement permits permit the business of the limited partnership to be
carried on by the remaining general partner and that partner does so, but the limited
partnership is not dissolved and is not required to be wound up by reason of any event of
withdrawal, if, within 90 days after the withdrawal, all partners agree in writing to
continue the business of the limited partnership and to the appointment of one or more
additional general partners if necessary or desired; or

(4)(5) entry of a decree of judicial dissolution under Section 802.

COMMENT

Section 801 merely collects in one place all of the events causing dissolution. Paragraph (3) is
derived from Sections 9(IHg) and 20 of the pnor wwform-law, 1916 Act, but adds the 90-dav grace
period. Section 301 also differs from its counterpart in the 1976 Act to reflect the 1985 changes

made in Section 201.

§ 802. Judicial Dissolution

On application by or for a partner the [designate the appropriate court] court may
decree dissolution of a limited partnership whenever it is not reasonably practicable to
carry on the business in conformity with the partnership agreement.

COMMENT
Section 802 is.now f-rst appeared in the 1976 Act.

§ 803. Winding Up

Except as provided in the partnership agreement, the general partners who have not
wrongfully dissolved a limited partnership or. if none, the limited partners, may wind up
the limited partnership's affairs: but the [designate the appropriate court] court may
wind up the limited partnership's affairs upon application of any partner, his [or her] legal
representative, or assignee.

COMMENT

Section 803 ie now first appeared in the 1976 Act, and is derived in part from Section 37 of the
Uniform General Partnership Act.

§ 804. Distribution of Assets
Upon the winding up of a limited partnership, the assets shall be distributed as follows:

(I) to creditors, including partners who are creditors. fo the extent permitted by law, in
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satisfaction of liabilities of the limited partnership other than liabilities for distributions to
partners under Section 601 or 604,

(2) except as provided in the partnership agreement, to partners and former partners in
satisfaction of liabilities for distributions under Section 601 or 604; and

(3) except as provided in the partnership agreement, to partners first for the return of

their contributions and secondly respecting their partnership interests, in the proportions
in which the partners share in distributions.

COMMENT

Section 804 revises Section 23 of the prior uniform law 1916 Act by providing that (1) to the extent
partners are also creditor!, other than in respect of their interests in the partnership, they share with
other creditors, (2) once the partnership's obligation to make a distribution accrues, it must be paid
before any other distributions of an "equity" nature are made, and (3) general and limited partners
rank on the same level except as otherwise provided in the partnership agreement

ARTICLE 9
FOREIGN LIMITED PARTNERSHIPS

§ 901. Law Governing

Subject to the Constitution of this State, (i) the laws of the state under which a foreign
limited partnership is organized govern its organization and internal affairs and the
liability of its limited partners, and (ii) a foreign limited partnership may not be denied
registration by reason of any difference between those laws and the laws of this State.

COMMENT
Section 901 first appeared in the 1976 Act.

§ 902. Registration

Before transacting business in this State, a foreign limited partnership shall register
with the Secretary of State. In order to register, a foreign limited partnership shall
submit to the Secretary of State, in duplicate, an application for registration as a foreign
limited partnership, signed and sworn to by a general partner and setting forth:

(1) the name of the foreign limited partnership and, if different, the name under which
it proposes to register and transact business in this State;

(2) the cum State and date of its formation;
(3)-th9.goB9rai-character of-thc bucinecc-it-propoces to-transact-in-thic-SUM;

(4) (3) the name and address of any agent for service of process on the foreign limited
partnership whom the foreign limited partnership elects to appoint: the agent must be an
individual resident of this cum State, a domestic corporation, or & foreign corporation
having a place of business in, and authorized to do business in. this State;

5) [A) a statement that the Secretary of State is appointed the agent of the foreign
limited partnership for service of process if no agent has been appointed under paragraph
(4) (3) or, if appointed, the agent’s authority has been revoked or if the agent cannot be
foun3 or served with the exercise of reasonable diligence:

(6) (5) the address of the office required to be maintained in the Sum state of its
organization by the laws of that Sum state or, if not so required, of the principal office of
the foreign limited partnership; and

29



LIMITED PARTNE"MIP ACT §902

iFtte carttficate of I isdpartrershipfilsHn-thresfofngR-fenilo- EBBJta
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(6) the name and business address of each general partner and

(7) the address of the office at which is kept a list of the names and addresses of the
limited partners and their capital contributions, together with an undertaking bv the
foreign limited partnership to keep those records until the foreign limited partnership s
registration in this State is cancelled or withdrawn.

COMMENT

Section 902 is-new, first appeared in the 1976 Act. It was thought that requiring a full copy of the
certificate of limited partnership and all amendments thereto to be filed in each state m which the
partnership does business would impose an unreasonable burden on interstate limited partnerships
and that the information on filemwar. Section 902 required to be filed would be sufficient to tell

interested persons where tney could write to obtain copies of those basic documents. Subdivision (3)
of the 1976 Act has been omitted, and subdivisions (6) and (7) differ from their counterparts in the
1976 Act, to conform these provisions relating to the registration of foreign limited partnerships to
the corresponding changes made bv the Act in the provisions relating to domestic limited partner-
ships. The requirement that an application for registration be sworn to bv a general partner is
simply intended to produce the same result as is provided for in Section 204(c) with respect to
certificates of domestic limited partnerships: the acceptance and endorsement bv the becretarv of
State (or equivalent authority) of an application which was not sworn bv a general partner should be
aeemed a mere technical and'insubstantial shortcoming, and should not result in the limned partners
beine subiected to general liability for the ooligations of the foreign iimited partnership (See Section
9071c)).

§ 903. Issuance of Registration

(@) If the Secretary of State finds that an application for registration conforms to law
and all requisite fees have been paid, he [or she] shall:

(1) endorse on the application the word "Filed”, and the month, day, and year of the
filing thereof;

(2) file in his [or hei] office a duplicate original of the application; and

(3) issue a certificate of registration to transact business in this State.

(b) The certificate of registration, together with a duplicate original of the application,
shall be returned to the person who filed the application or his [or her] representative.

COMMENT
Section 903 first appeared in the 1976 Act.

§ 904. Name

A foreign limited partnership may register with the Secretary of State under any name,
whether or not it is the name under which it is registered in its state of organization, that
includes without abbreviation the words "limited partnership” and that could be reg-
istered by a domestic limited partnership.

COMMENT
Section 904 is-new, first appeared in the 1976 Act.

§ 905. Changes and Amendments

If any statement in the application for registration of a foreign limited partnership was
false when made or any arrangements or other facts described have changed, making the
application inaccurate in any respect, the foreign limited partnership shall promptly file in
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the office of the Secretary of State a certificate, signed and sworn to by a general
partner, correcting such statement.

COMMENT

Section 905 itt-new. first appeared in the 1976 Act It corresponds to the provisions of Section
202(c) relating to domestic limited partnerships.

§ 906. Cancellation of Registration

A foreign limited partnership may cancel its registration by filing with the Secretary of
State a certificate of cancellation signed and sworn to by a general partner. A cancella-
tion does not terminate die authority of the Secretary of State to accept service of process
on the foreign limited partrership with respect to [claims for relief] [causes of action]
arising out of the transactions of business in this State.

COMMENT
Section 906 ie-new, first appeared in the 1976 Act.

§ 907. Transaction of Business Without Registration

(@) A foreign limited partnership transacting business in this State may not maintain
any action, suit, or proceeding in any court of this State until it has registered in this
State.

(b) The failure of a foreign limited partnership to register in th;s State does not impair
the validity of any contract or act of the foreign limited partnership or prevent the foreign
limited partnership from defending any action, suit, or proceeding in any court of this
State.

() A limited partner of a foreign ‘united partnership is not liable as a general partner
of the foreign limited partnership solely by reason of having transacted business in this
State without registration.

(d) A foreign limited partnership, by transacting business in this State without registra-
tion, appoints the Secretary of State as its agent for service of process with respect to
[claims for relief] [causes of action] arising out of the transaction of business in this
State.

COMMENT

Section 907 ie-now, first appeared in the 1976 Act.

§ 908. Action by [Appropriate Official]
The [designate the appropriate official] may bring an action to restrain a foreign limited
partnership from transacting business in this State in violation of this Article.
COMMENT
Section 908 it-w u, first appeared in the 1976 Act.

ARTICLE 10
DERIVATIVE ACTIONS

§ 1001. Right of Action

A limited partner may bring an action in the right of a limited partnership to recover a
judgment in its favor if general partners with authority to do so have refused to bring the
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action or if an effort to cause those genera! partners to bring the action is not likely to
succeed.

COMMENT
Section 1001 »-«««, first appeared in the 1976 Act

§ 1002. Proper Plaintiff

In a derivative acticn, the plaintiff must be a partner at the time of bringing the action
and (i) must have been a partner at the time of the transaction of which he [or she]
complains or (Li) his [or her) status as a partner had-must have devolved upon him (or her) by
operation oflaw or pursuant to the terms of the partnership agreement from a person who was a
partner at the time of the transaction.

COMMENT
Section 1002 is-now. first appeared in the 1976 Act.

§ 1003. Pleading

In a derivative action, the complaint shall set forth with particularity the effort of the
plaintiff to secure initiation of the action by a general partner or the reasons for not
making the effort.

COMMENT
Section 1003 i6 ntw, first appeared in the 1976 Act.

§ 1004. Expenses

If a derivative action is successful, in whole or in part, or if anything is received by the
plaintiff as a result of a judgment, compromise, or settlement of an action or claim, the
court may award the plaintiff reasonable expenses, including reasonable attorney's fees,
and shall direct him [or her] to remit to the limited partnership the remainder of those
proceeds received by him [or her].

COMMENT
Section 1004 is-new. first appeared in the 1976 Art.

ARTICLE 11
MISCELLANEOUS

§ 1101. Construction and Application

This [Act] shall be so applied and construed to effectuate its general purpose to make
uniform the law with respect to the subject of this [Act] among states enacting it.

COMMENT

Because the principles set out in Sections 28(1) and 29 of the 1916 Act have become so universally
established, it was felt that the 1976 and 1985 Acts need not contain express provisions to the same
effect. However, it is intended that the principles enunciated in trose provisions of the 1916 Act also
apoly to this Act.
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§ 1102. Short Title

This [Act) may be cited as the Uniform Limited Partnership Act

§ 1103. Severability

If any provision of this [Act] or its application to any person or circumstance is held
invalid, the invalidity does not affect otner provisions or applications of the [Act] which
can be given effect without the invalid provision or application, and to this end the
provisions of this [Act] are severable.

§ 1104. Effective Date. Extended Effective Date and Repeal

Except as set forth below, the effective date of this [Act] is and the following
acts [list prior existing limited partnership acts] are hereby repealed:

(1) The existing provisions for execution and filing of certificates of limited partner-
ships and amendments thereunder and cancellations thereof continue in effect until
[specify time required to create central filing system], the extended effective date, and
Sections 102. 103. 104. 105, 201, 202. 203. 204 and 206 are not effective until the extended
effective date.

(2) Section 402, specifying the conditions under which a general partner ceases to be a

member of a limited partnership, is not effective until the extended effective date, and the
applicable provisions of existing law continue to govern until the extended effective date.

(3) Sections 501, 502 and 608 apply only to contributions and distributions made after
the effective date of this [Act].

(4) Section 704 applies only to assignments made after the effective date of this [Act].

(5) Article 9. dealing with registration of foreign limited partnerships, is not effective
until the extended effective date.

(6) Unless otherwise agreed bv the partners, the applicable provisions of existing law
governing allocation of profits and losses (rather chan the provisions of Section 503),
distributions to a withdrawing partner (rather than the provisions of Section 604). and
distributions of assets upon the winding up of a limited partnership (rather than the
provisions of Section 004) govern limited partnerships formed before the effective date of

this [Act]|

COMMENT

Subdivisions (Si and (T' did not appear in Section 1104 of the 1976 Act. They are included in the
1985 Act to ensure that the application of the Act to limited partnerships formed and existing before
the Act becomes effective would not violate constitutional prohibitions against the impairment of
contracts.

§ 1105. Rules for Cases Not Provided for in This [Act]

In any case not provided for in this [Act] the provisions of the Uniform Partnership Act
govern.

COMMENT

The result provided for in Section 1105 would obtain even in its absence in a jurisdiction which had
adopted the Uniform Partnership Act, bv operation ot Section 6 of that act.
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§ 1106. Savings Clause

The repeal of any statutory provision bv this [Act] does not impair, or otherwise affect,
the organization or the continued existence of a limited partnership existing at the
effective date of this [Act], nor does the repeal of anv existing statutory provision bv this
f[Act]I impair anv contract or affect anv right accrued before the effective date of this
Actl,

COMMENT

Section 1106 did not appear in the 1976 Act. It is included in the 19&S Act to ensure that the
application of the Act to limited partnerships formed and existing before the Act becomes effective
would nor, violate constitutional prohibitions against the impairment of contracts.
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FISCAL NOTE

STATE OF ALASKA BILL NO. HB 112
1993 LEGISLATIVE SESSION

ANALYSIS: (continued)

This bill repeals, reenacts, and amends a good part of the state's Limited
Partnership Act, AS 32.10, which was first adopted in 1992. The bill deals with
transactions between private parties, and it will not have a fiscal impact for the

Department of Law.
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